
CASE NUMBER: 50-2003-CA-005045-OCAJ-MB

Docket 
Number

Effective 
Date

Description

1 05/08/2003 CAFF

2 05/08/2003 COMPLAINT

3 05/08/2003 CIVIL COVER SHEET

4 05/08/2003 PENDING

5 05/08/2003 RECEIPT FOR PAYMENT

6 05/08/2003 SUMMONS ISSUED

7 05/08/2003 SERVICE RETURN (ATTACHED)

8 05/08/2003 ADDITIONAL COMMENTS

9 05/08/2003 ADDITIONAL COMMENTS

10 05/08/2003 ADDITIONAL COMMENTS

11 05/09/2003 REQUEST

12 05/09/2003 NOTICE OF TAKING DEPOSITION

13 05/23/2003 MOTION

14 05/23/2003 NOTICE OF HEARING

15 05/29/2003 NOTICE

16 06/02/2003 ORDER
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17 06/23/2003 ANSWER

18 06/25/2003 MOTION

19 06/25/2003 MOTION TO DISMISS

20 06/26/2003 OBJECTION

21 07/01/2003 NOTICE OF HEARING

22 07/08/2003 SUBPOENA RETURNED / SERVED

23 07/08/2003 SUBPOENA RETURNED / SERVED

24 07/08/2003 RE-NOTICE OF HEARING

25 07/10/2003 ORDER

26 07/11/2003 OBJECTION

27 07/14/2003 REQUEST

28 07/14/2003 REPLY/RESPONSE

29 07/17/2003 MOTION

30 07/18/2003 NOTICE OF TAKING DEPOSITION

31 07/23/2003 NOTICE OF TAKING DEPOSITION

32 07/28/2003 MOTION

33 07/28/2003 MOTION

34 07/28/2003 MOTION

35 07/28/2003 MOTION

36 07/29/2003 NOTICE OF TAKING DEPOSITION

37 07/29/2003 MOTION

38 07/29/2003 NOTICE OF HEARING

39 07/29/2003 NOTICE OF TAKING DEPOSITION

40 07/30/2003 REQUEST
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41 07/30/2003 NOTICE OF FILING INTERROGS

42 07/30/2003 OBJECTION

43 07/31/2003 ORDER

44 08/01/2003 ORDER

45 08/01/2003 ORDER

46 08/01/2003 ORDER

47 08/01/2003 ORDER

48 08/05/2003 SUBPOENA RETURNED / SERVED

49 08/05/2003 SUBPOENA RETURNED / SERVED

50 08/08/2003 REQUEST

51 08/13/2003 NOTICE

52 08/15/2003 OBJECTION

53 08/15/2003 OBJECTION

54 08/18/2003 MOTION

55 08/18/2003 MOTION

56 08/18/2003 MOTION

57 08/18/2003 RESPONSE TO:

58 08/18/2003 NOTICE OF FILING

59 08/19/2003 REQUEST FOR ADMISSIONS

60 08/20/2003 ORDER

61 08/20/2003 ORDER

62 08/20/2003 ORDER

63 08/22/2003 MOTION

64 08/25/2003 NOTICE OF TAKING DEPOSITION
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65 09/02/2003 NOTICE OF FILING INTERROGS

66 09/02/2003 AGREED ORDER

67 09/04/2003 SEALED

68 09/08/2003 MOTION

69 09/11/2003 MOTION

70 09/15/2003 MOTION

71 09/15/2003 NOTICE OF HEARING

72 09/16/2003 ORDER

73 09/16/2003 ORDER

74 09/16/2003 LETTER

75 09/17/2003 LETTER

76 09/18/2003 MOTION

77 09/18/2003 MOTION

78 09/19/2003 ORDER

79 09/19/2003 MOTION TO COMPEL

80 09/19/2003 ORDER

81 09/22/2003 REQUEST

82 09/22/2003 NOTICE OF TAKING DEPOSITION

83 09/23/2003 NOTICE OF HEARING

84 09/23/2003 SEALED

85 09/24/2003 LETTER

86 09/25/2003 RESPONSE TO:

87 09/25/2003 RESPONSE TO:

88 09/25/2003 MOTION
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89 09/26/2003 ORDER

90 09/26/2003 NOTICE OF TAKING DEPOSITION

91 09/26/2003 RE-NOTICE OF HEARING

92 09/30/2003 MOTION

93 09/30/2003 ORDER SETTING HEARING

94 09/30/2003 ORDER

95 09/30/2003 ORDER

96 09/30/2003 ORDER

97 09/30/2003 LETTER

98 10/01/2003 ORDER

99 10/01/2003 ORDER

100 10/01/2003 LETTER

101 10/02/2003 MOTION

102 10/03/2003 SUBPOENA RETURNED / SERVED

103 10/03/2003 NOTICE OF TAKING DEPOSITION

104 10/03/2003 NOTICE OF HEARING

105 10/03/2003 SEALED

106 10/07/2003 AGREED ORDER

107 10/07/2003 ORDER SETTING HEARING

108 10/07/2003 SUBPOENA RETURNED / NOT SERVED

109 10/07/2003 SUBPOENA RETURNED / SERVED

110 10/07/2003 MOTION FOR PROTECTIVE ORDER

111 10/07/2003 NOTICE OF HEARING

112 10/08/2003 RE-NOTICE OF HEARING
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113 10/09/2003 SUBPOENA RETURNED / NOT SERVED

114 10/14/2003 MOTION

115 10/14/2003 NOTICE OF HEARING

116 10/14/2003 NOTICE OF FILING

117 10/14/2003 SEALED

118 10/14/2003 SEALED

119 10/16/2003 SUBPOENA RETURNED / SERVED

120 10/16/2003 SUBPOENA RETURNED / SERVED

121 10/16/2003 NOTICE OF CANCELLATION

122 10/16/2003 NOTICE

123 10/16/2003 MOTION FOR PROTECTIVE ORDER

124 10/17/2003 SUBPOENA RETURNED / SERVED

125 10/17/2003 MOTION

126 10/17/2003 NOTICE OF HEARING

127 10/20/2003 ORDER

128 10/21/2003 MOTION

129 10/22/2003 RE-NOTICE OF HEARING

130 10/22/2003 AGREED ORDER

131 10/27/2003 SUBPOENA RETURNED / SERVED

132 10/27/2003 ORDER

133 10/28/2003 NOTICE OF TAKING DEPOSITION

134 10/29/2003 MOTION TO COMPEL

135 10/29/2003 NOTICE OF HEARING

136 10/29/2003 NOTICE OF FILING
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137 10/29/2003 SEALED

138 10/29/2003 NOTICE OF HEARING

139 10/30/2003 AGREED ORDER

140 11/03/2003 AFFIDAVIT

141 11/04/2003 NOTICE OF FILING INTERROGS

142 11/04/2003 NOTICE OF FILING

143 11/04/2003 SEALED

144 11/05/2003 RESPONSE TO:

145 11/05/2003 MOTION

146 11/12/2003 NOTICE OF TAKING DEPOSITION

147 11/14/2003 RESPONSE TO:

148 11/14/2003 RESPONSE TO:

149 11/14/2003 RESPONSE TO:

150 11/14/2003 ORDER SETTING HEARING

151 11/14/2003 ORDER

152 11/19/2003 MOTION

153 11/19/2003 NOTICE OF HEARING

154 11/19/2003 NOTICE OF FILING INTERROGS

155 11/19/2003 NOTICE OF TAKING DEPOSITION

156 11/20/2003 ORDER

157 11/20/2003 ORDER

158 11/20/2003 CORRESPONDENCE

159 11/20/2003 ORDER

160 11/20/2003 LETTER
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161 11/20/2003 NOTICE OF FILING

162 11/20/2003 SEALED

163 11/20/2003 LETTER

164 11/21/2003 RESPONSE TO:

165 11/24/2003 NOTICE OF TAKING DEPOSITION

166 12/01/2003 ORDER

167 12/01/2003 ORDER

168 12/01/2003 REPLY/RESPONSE

169 12/03/2003 MOTION TO COMPEL

170 12/03/2003 RE-NOTICE OF HEARING

171 12/03/2003 ANSWER TO INTERROGATORIES

172 12/04/2003 RE-NOTICE OF HEARING

173 12/09/2003 NOTICE OF TAKING DEPOSITION

174 12/11/2003 REPLY/RESPONSE

175 12/11/2003 ORDER

176 12/11/2003 NOTICE OF TAKING DEPOSITION

177 12/11/2003 AGREED ORDER

178 12/12/2003 NOTICE

179 12/12/2003 NOTICE

180 12/15/2003 NOTICE OF TAKING DEPOSITION

181 12/15/2003 ORDER

182 12/15/2003 ORDER

183 12/15/2003 MOTION TO DISMISS

184 12/16/2003 ORDER
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185 12/17/2003 ORDER

186 12/18/2003 REQUEST

187 12/18/2003 ORDER

188 12/18/2003 DEPOSITION

189 12/18/2003 ORDER

190 12/18/2003 ORDER

191 12/18/2003 SEALED

192 12/19/2003 MOT/NOT TO SET JURY TRIAL

193 12/19/2003 NOTICE OF TAKING DEPOSITION

194 12/19/2003 MOTION

195 12/19/2003 NOTICE OF HEARING

196 12/29/2003 MOTION TO COMPEL

197 12/29/2003 MOTION

198 12/30/2003 NOTICE

199 12/30/2003 RE-NOTICE OF HEARING

200 12/30/2003 NOTICE OF TAKING DEPOSITION

201 12/31/2003 NOTICE OF HEARING

202 01/05/2004 RE-NOTICE OF HEARING

203 01/06/2004 MOTION

204 01/06/2004 NOTICE OF HEARING

205 01/06/2004 ORDER

206 01/07/2004 ORDER

207 01/07/2004 NOTICE OF HEARING

208 01/08/2004 AGREED ORDER
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209 01/08/2004 ORDER

210 01/08/2004 NOTICE

211 01/09/2004 CAFF/NOA/

212 01/09/2004 RECEIPT FOR PAYMENT

213 01/09/2004 NOTICE OF NON FINAL APPEAL BOOK 016432 PAGE 
00663

214 01/09/2004 MOTION

215 01/09/2004 RESPONSE TO:

216 01/12/2004 ORDER

217 01/12/2004 MOTION

218 01/14/2004 NOTICE

219 01/14/2004 ORDER

220 01/15/2004 ACKNOWLEDGMENT OF NEW CASE

221 01/15/2004 NOTICE OF TAKING DEPOSITION

222 01/15/2004 NOTICE OF HEARING

223 01/16/2004 MOTION

224 01/20/2004 NOTICE OF TAKING DEPOSITION

225 01/21/2004 NOTICE OF TAKING DEPOSITION

226 01/21/2004 NOTICE OF TAKING DEPOSITION

227 01/21/2004 AGREED ORDER

228 01/22/2004 RESPONSE TO:

229 01/22/2004 MOTION

230 01/22/2004 NOTICE OF HEARING

231 02/02/2004 AMENDED

232 02/02/2004 AMENDED
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233 02/05/2004 ORDER

234 02/11/2004 NOTICE OF HEARING

235 02/11/2004 MOTION TO COMPEL

236 02/12/2004 NOTICE OF FILING

237 02/17/2004 STATEMENT

238 02/17/2004 NOTICE OF FILING

239 02/17/2004 STATEMENT

240 02/17/2004 NOTICE OF FILING

241 02/17/2004 SEALED

242 02/19/2004 NOTICE OF TAKING DEPOSITION

243 02/20/2004 MOTION TO COMPEL

244 02/20/2004 NOTICE OF HEARING

245 02/23/2004 ORDER

246 02/23/2004 SEALED

247 02/24/2004 ORDER

248 02/27/2004 MOTION

249 02/27/2004 NOTICE OF HEARING

250 03/02/2004 SEALED

251 03/02/2004 SEALED

252 03/02/2004 RESPONSE TO:

253 03/03/2004 ORDER

254 03/03/2004 RE-NOTICE OF HEARING

255 03/04/2004 NOTICE OF TAKING DEPOSITION

256 03/04/2004 NOTICE OF TAKING DEPOSITION
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257 03/08/2004 NOTICE OF SERVICE

258 03/12/2004 APPENDIX

259 03/12/2004 MOTION TO COMPEL

260 03/12/2004 NOTICE

261 03/12/2004 MOTION

262 03/12/2004 NOTICE OF HEARING

263 03/12/2004 NOTICE OF HEARING

264 03/12/2004 NOTICE OF FILING

265 03/12/2004 MOTION

266 03/15/2004 ORDER

267 03/15/2004 CORRESPONDENCE

268 03/15/2004 ORDER

269 03/17/2004 SUBPOENA RETURNED / SERVED

270 03/17/2004 RESPONSE TO:

271 03/17/2004 MOTION

272 03/17/2004 MOTION

273 03/17/2004 MOTION

274 03/17/2004 NOTICE OF HEARING

275 03/17/2004 SEALED

276 03/18/2004 NOTICE OF FILING

277 03/18/2004 NOTICE OF FILING

278 03/18/2004 RESPONSE TO:

279 03/18/2004 NOTICE OF FILING

280 03/18/2004 SEALED
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281 03/19/2004 AGREED ORDER

282 03/19/2004 AGREED ORDER

283 03/22/2004 ORDER

284 03/22/2004 ORDER

285 03/22/2004 ORDER

286 03/22/2004 ORDER

287 03/24/2004 ORDER

288 03/24/2004 CORRESPONDENCE

289 03/29/2004 NOTICE OF TAKING DEPOSITION

290 03/29/2004 MOTION

291 03/30/2004 RETURNED MAIL

292 04/02/2004 SUBPOENA RETURNED / SERVED

293 04/12/2004 RESPONSE TO:

294 04/12/2004 MOTION TO COMPEL

295 04/12/2004 MOTION TO COMPEL

296 04/12/2004 NOTICE OF HEARING

297 04/12/2004 MOTION FOR PROTECTIVE ORDER

298 04/12/2004 MOTION TO COMPEL

299 04/12/2004 NOTICE OF FILING

300 04/12/2004 NOTICE OF FILING

301 04/12/2004 NOTICE OF FILING

302 04/12/2004 NOTICE OF FILING

303 04/12/2004 SEALED

304 04/12/2004 SEALED
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305 04/12/2004 SEALED

306 04/12/2004 SEALED

307 04/13/2004 NOTICE

308 04/14/2004 RESPONSE TO:

309 04/14/2004 RESPONSE TO:

310 04/14/2004 NOTICE OF FILING

311 04/14/2004 NOTICE

312 04/14/2004 NOTICE OF FILING

313 04/14/2004 RESPONSE TO:

314 04/14/2004 NOTICE

315 04/14/2004 NOTICE OF FILING

316 04/14/2004 SEALED

317 04/14/2004 SEALED

318 04/16/2004 NOTICE OF TAKING DEPOSITION

319 04/16/2004 NOTICE OF FILING

320 04/16/2004 SEALED

321 04/19/2004 AGREED ORDER

322 04/19/2004 ORDER

323 04/19/2004 ORDER

324 04/19/2004 ORDER

325 04/19/2004 ORDER

326 04/19/2004 ORDER

327 04/19/2004 AGREED ORDER

328 04/19/2004 ORDER
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329 04/23/2004 APPENDIX

330 04/23/2004 NOTICE OF TAKING DEPOSITION

331 04/23/2004 NOTICE OF FILING

332 04/23/2004 NOTICE OF FILING

333 04/23/2004 NOTICE OF HEARING

334 04/23/2004 REPLY/RESPONSE

335 04/23/2004 MOTION

336 04/26/2004 SEALED

337 04/26/2004 NOTICE OF TAKING DEPOSITION

338 04/26/2004 ORDER

339 04/26/2004 NOTICE OF SERVICE

340 04/28/2004 NOTICE OF TAKING DEPOSITION

341 04/30/2004 MOTION

342 04/30/2004 NOTICE OF FILING

343 04/30/2004 ORDER

344 04/30/2004 SEALED

345 05/03/2004 AGREED ORDER

346 05/06/2004 NOTICE OF FILING

347 05/06/2004 MOTION

348 05/12/2004 NOTICE OF TAKING DEPOSITION

349 05/12/2004 NOTICE OF TAKING DEPOSITION

350 05/12/2004 NOTICE OF TAKING DEPOSITION

351 05/13/2004 RESPONSE TO:

352 05/14/2004 NOTICE OF TAKING DEPOSITION
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353 05/17/2004 NOTICE OF TAKING DEPOSITION

354 05/17/2004 ORDER

355 05/17/2004 NOTICE OF HEARING

356 05/17/2004 NOTICE OF HEARING

357 05/18/2004 ORDER

358 05/18/2004 ORDER

359 05/18/2004 CORRESPONDENCE

360 05/18/2004 ORDER

361 05/18/2004 CORRESPONDENCE

362 05/18/2004 ORDER

363 05/18/2004 CORRESPONDENCE

364 05/19/2004 ORDER

365 05/19/2004 ORDER SETTING HEARING

366 05/19/2004 EXHIBIT LIST

367 05/20/2004 NOTICE OF COMPLIANCE

368 05/21/2004 MOTION

369 05/21/2004 NOTICE OF HEARING

370 05/21/2004 NOTICE OF TAKING DEPOSITION

371 05/25/2004 ORDER

372 05/26/2004 NOTICE OF FILING

373 05/26/2004 SEALED

374 05/28/2004 ORDER

375 05/28/2004 NOTICE OF TAKING DEPOSITION

376 06/01/2004 REQUEST
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377 06/01/2004 NOTICE OF PRODUCTION NON PARTY

378 06/01/2004 NOTICE OF FILING

379 06/01/2004 NOTICE

380 06/02/2004 SEALED

381 06/02/2004 NOTICE OF FILING

382 06/04/2004 NOTICE OF FILING

383 06/04/2004 SEALED

384 06/04/2004 NOTICE OF FILING

385 06/04/2004 SEALED

386 06/04/2004 MOTION

387 06/04/2004 NOTICE OF HEARING

388 06/07/2004 NOTICE OF HEARING

389 06/08/2004 ORDER

390 06/08/2004 NOTICE

391 06/09/2004 NOTICE OF FILING

392 06/09/2004 SEALED

393 06/09/2004 NOTICE OF FILING

394 06/09/2004 RESPONSE TO:

395 06/10/2004 MOTION

396 06/11/2004 COPY

397 06/11/2004 AGREED ORDER

398 06/11/2004 AGREED ORDER

399 06/11/2004 AGREED ORDER

400 06/11/2004 NOTICE
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401 06/14/2004 NOTICE OF UNAVAILABILITY

402 06/16/2004 REQUEST FOR ADMISSIONS

403 06/16/2004 REQUEST

404 06/17/2004 NOTICE OF SERVICE

405 06/18/2004 NOTICE OF TAKING DEPOSITION

406 06/18/2004 NOTICE OF TAKING DEPOSITION

407 06/18/2004 NOTICE OF FILING

408 06/18/2004 NOTICE OF TAKING DEPOSITION

409 06/18/2004 NOTICE OF TAKING DEPOSITION

410 06/18/2004 REQUEST

411 06/18/2004 NOTICE OF FILING INTERROGS

412 06/21/2004 SEALED

413 06/21/2004 NOTICE OF FILING

414 06/22/2004 NOTICE OF TAKING DEPOSITION

415 06/23/2004 NOTICE

416 06/23/2004 NOTICE OF TAKING DEPOSITION

417 06/23/2004 NOTICE OF TAKING DEPOSITION

418 06/23/2004 NOTICE OF TAKING DEPOSITION

419 06/25/2004 NOTICE OF HEARING

420 06/25/2004 NOTICE OF FILING

421 06/25/2004 NOTICE

422 06/25/2004 MOTION TO COMPEL

423 06/28/2004 STIPULATION AND ORDER

424 06/28/2004 NOTICE OF FILING
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425 06/29/2004 NOTICE OF SERVICE

426 06/29/2004 MOTION

427 06/29/2004 NOTICE OF HEARING

428 06/30/2004 NOTICE

429 06/30/2004 NOTICE OF SERVICE

430 06/30/2004 OBJECTION

431 06/30/2004 RESPONSE TO:

432 06/30/2004 NOTICE OF TAKING DEPOSITION

433 06/30/2004 NOTICE OF TAKING DEPOSITION

434 06/30/2004 NOTICE OF FILING

435 06/30/2004 ANSWER

436 06/30/2004 NOTICE OF FILING

437 06/30/2004 SEALED

438 07/01/2004 OBJECTION

439 07/01/2004 NOTICE OF UNAVAILABILITY

440 07/02/2004 STIPULATION AND ORDER

441 07/07/2004 REQUEST FOR ADMISSIONS

442 07/07/2004 SUBPOENA RETURNED / SERVED

443 07/09/2004 MOTION

444 07/09/2004 NOTICE OF HEARING

445 07/09/2004 NOTICE OF UNAVAILABILITY

446 07/12/2004 ORDER

447 07/13/2004 NOTICE OF TAKING DEPOSITION

448 07/14/2004 NOTICE OF TAKING DEPOSITION
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449 07/14/2004 SUBPOENA RETURNED / SERVED

450 07/15/2004 NOTICE OF FILING

451 07/15/2004 MOTION TO COMPEL

452 07/15/2004 NOTICE OF FILING

453 07/15/2004 MOTION

454 07/15/2004 NOTICE OF FILING

455 07/15/2004 SEALED

456 07/15/2004 NOTICE OF FILING

457 07/15/2004 MOTION

458 07/15/2004 NOTICE OF FILING

459 07/15/2004 ANSWER TO INTERROGATORIES

460 07/15/2004 MOTION

461 07/15/2004 RESPONSE TO:

462 07/15/2004 RESPONSE TO:

463 07/15/2004 RESPONSE TO:

464 07/15/2004 ORDER

465 07/16/2004 NOTICE

466 07/16/2004 NOTICE OF HEARING

467 07/16/2004 NOTICE OF HEARING

468 07/16/2004 NOTICE OF HEARING

469 07/16/2004 NOTICE OF FILING

470 07/16/2004 SEALED

471 07/19/2004 NOTICE OF FILING

472 07/21/2004 NOTICE OF TAKING DEPOSITION
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473 07/21/2004 NOTICE OF TAKING DEPOSITION

474 07/21/2004 NOTICE OF FILING

475 07/21/2004 SEALED

476 07/21/2004 NOTICE OF FILING

477 07/21/2004 SEALED

478 07/21/2004 NOTICE OF FILING

479 07/21/2004 SEALED

480 07/21/2004 NOTICE OF FILING

481 07/21/2004 SEALED

482 07/22/2004 NOTICE OF FILING

483 07/22/2004 SEALED

484 07/22/2004 MOTION

485 07/23/2004 NOTICE OF FILING

486 07/28/2004 ORDER

487 07/28/2004 ORDER

488 07/28/2004 ORDER

489 07/28/2004 ORDER

490 07/28/2004 ORDER

491 07/28/2004 MOTION

492 07/28/2004 NOTICE OF HEARING

493 07/28/2004 NOTICE OF FILING

494 07/28/2004 SEALED

495 07/29/2004 NOTICE OF TAKING DEPOSITION

496 07/29/2004 MOTION
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497 07/29/2004 ORDER

498 07/30/2004 MOTION

499 07/30/2004 MOTION

500 07/30/2004 NOTICE OF HEARING

501 07/30/2004 NOTICE OF FILING

502 07/30/2004 SEALED

503 07/30/2004 NOTICE OF FILING

504 07/30/2004 SEALED

505 07/30/2004 NOTICE OF FILING

506 07/30/2004 SEALED

507 08/02/2004 NOTICE OF TAKING DEPOSITION

508 08/02/2004 NOTICE OF HEARING

509 08/02/2004 MOTION TO DISMISS

510 08/02/2004 NOTICE OF HEARING

511 08/02/2004 RE-NOTICE OF HEARING

512 08/03/2004 MOTION

513 08/03/2004 NOTICE OF SERVICE

514 08/03/2004 RE-NOTICE OF HEARING

515 08/03/2004 RE-NOTICE OF HEARING

516 08/04/2004 MOTION

517 08/04/2004 NOTICE OF HEARING

518 08/04/2004 NOTICE OF FILING

519 08/04/2004 SEALED

520 08/05/2004 REQUEST
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521 08/06/2004 NOTICE OF FILING

522 08/06/2004 SEALED

523 08/06/2004 NOTICE OF FILING

524 08/06/2004 SEALED

525 08/06/2004 REQUEST

526 08/06/2004 RESPONSE TO:

527 08/06/2004 NOTICE

528 08/09/2004 MOTION

529 08/10/2004 ORDER

530 08/10/2004 ORDER

531 08/11/2004 ORDER

532 08/11/2004 ORDER

533 08/11/2004 NOTICE OF SERVICE

534 08/12/2004 RE-NOTICE OF TAKING DEPOSITION

535 08/13/2004 ORDER

536 08/13/2004 ORDER

537 08/13/2004 ORDER

538 08/13/2004 ORDER

539 08/13/2004 ORDER

540 08/16/2004 REQUEST FOR ADMISSIONS

541 08/17/2004 REQUEST FOR ADMISSIONS

542 08/17/2004 MOTION TO COMPEL

543 08/17/2004 NOTICE OF HEARING

544 08/17/2004 CORRESPONDENCE
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545 08/17/2004 ORDER

546 08/17/2004 CORRESPONDENCE

547 08/17/2004 NOTICE OF FILING

548 08/17/2004 SEALED

549 08/18/2004 MOTION TO COMPEL

550 08/18/2004 NOTICE OF FILING

551 08/18/2004 SEALED

552 08/19/2004 NOTICE OF HEARING

553 08/20/2004 NOTICE

554 08/23/2004 NOTICE

555 08/23/2004 NOTICE

556 08/23/2004 MEMORANDUM

557 08/25/2004 NOTICE OF TAKING DEPOSITION

558 08/27/2004 ORDER

559 08/27/2004 ORDER

560 08/30/2004 MEMORANDUM OF LAW

561 08/30/2004 NOTICE OF TAKING DEPOSITION

562 08/30/2004 ORDER

563 08/31/2004 NOTICE OF TAKING DEPOSITION

564 09/01/2004 NOTICE OF TAKING DEPOSITION

565 09/14/2004 MOTION

566 09/14/2004 RESPONSE TO:

567 09/14/2004 MOTION TO COMPEL

568 09/14/2004 MOTION
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569 09/14/2004 MOTION TO COMPEL

570 09/14/2004 NOTICE OF HEARING

571 09/14/2004 MOTION

572 09/14/2004 ORDER SETTING HEARING

573 09/15/2004 NOTICE OF FILING INTERROGS

574 09/15/2004 MOTION

575 09/15/2004 ORDER

576 09/15/2004 ORDER

577 09/16/2004 ORDER

578 09/16/2004 NOTICE

579 09/16/2004 NOTICE

580 09/17/2004 NOTICE

581 09/17/2004 NOTICE OF FILING INTERROGS

582 09/20/2004 MOTION

583 09/21/2004 NOTICE

584 09/21/2004 NOTICE OF TAKING DEPOSITION

585 09/21/2004 RESPONSE TO:

586 09/21/2004 NOTICE OF TAKING DEPOSITION

587 09/21/2004 NOTICE OF TAKING DEPOSITION

588 09/21/2004 MOTION

589 09/21/2004 MOTION

590 09/21/2004 MOTION

591 09/21/2004 NOTICE OF HEARING

592 09/21/2004 AGREED ORDER
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593 09/21/2004 ORDER

594 09/21/2004 STIPULATION AND ORDER

595 09/21/2004 APPENDIX

596 09/21/2004 APPENDIX

597 09/21/2004 APPENDIX

598 09/21/2004 MOTION

599 09/21/2004 NOTICE OF FILING

600 09/21/2004 SEALED

601 09/21/2004 NOTICE

602 09/21/2004 NOTICE

603 09/21/2004 NOTICE

604 09/21/2004 NOTICE

605 09/22/2004 MOTION

606 09/22/2004 RESPONSE TO:

607 09/22/2004 NOTICE OF TAKING DEPOSITION

608 09/22/2004 NOTICE OF TAKING DEPOSITION

609 09/22/2004 MOTION

610 09/22/2004 NOTICE OF HEARING

611 09/22/2004 STIPULATION

612 09/23/2004 NOTICE OF TAKING DEPOSITION

613 09/23/2004 NOTICE OF TAKING DEPOSITION

614 09/23/2004 EXHIBIT LIST

615 09/24/2004 NOTICE OF TAKING DEPOSITION

616 09/24/2004 NOTICE OF HEARING
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617 09/24/2004 ORDER

618 09/24/2004 MOTION

619 09/24/2004 MOTION

620 09/24/2004 MOTION

621 09/30/2004 NOTICE OF TAKING DEPOSITION

622 09/30/2004 NOTICE OF TAKING DEPOSITION

623 09/30/2004 NOTICE OF HEARING

624 09/30/2004 MOTION

625 09/30/2004 RE-NOTICE OF HEARING

626 09/30/2004 NOTICE OF TAKING DEPOSITION

627 09/30/2004 REQUEST

628 09/30/2004 REQUEST

629 09/30/2004 ORDER

630 09/30/2004 ORDER

631 09/30/2004 ORDER

632 10/01/2004 MOTION

633 10/01/2004 MOTION

634 10/01/2004 MOTION

635 10/01/2004 NOTICE OF HEARING

636 10/01/2004 NOTICE OF HEARING

637 10/01/2004 ORDER

638 10/01/2004 ORDER

639 10/01/2004 REQUEST

640 10/01/2004 NOTICE OF TAKING DEPOSITION
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641 10/01/2004 NOTICE OF TAKING DEPOSITION

642 10/01/2004 NOTICE OF TAKING DEPOSITION

643 10/01/2004 NOTICE OF TAKING DEPOSITION

644 10/01/2004 NOTICE OF TAKING DEPOSITION

645 10/04/2004 FEE/PRO HAC VICE ($100.00)

646 10/04/2004 FEE/PRO HAC VICE ($100.00)

647 10/04/2004 FEE/PRO HAC VICE ($100.00)

648 10/04/2004 RECEIPT FOR PAYMENT

649 10/04/2004 NOTICE OF TAKING DEPOSITION

650 10/04/2004 NOTICE OF TAKING DEPOSITION

651 10/04/2004 NOTICE OF TAKING DEPOSITION

652 10/04/2004 NOTICE OF TAKING DEPOSITION

653 10/05/2004 ORDER

654 10/06/2004 NOTICE OF FILING

655 10/06/2004 SEALED

656 10/06/2004 NOTICE OF TAKING DEPOSITION

657 10/06/2004 NOTICE OF FILING

658 10/07/2004 NOTICE OF HEARING

659 10/07/2004 MOTION

660 10/07/2004 ORDER

661 10/08/2004 MEMORANDUM

662 10/08/2004 NOTICE

663 10/08/2004 MEMORANDUM OF LAW

664 10/12/2004 NOTICE
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665 10/12/2004 NOTICE OF TAKING DEPOSITION

666 10/12/2004 NOTICE OF TAKING DEPOSITION

667 10/12/2004 MOTION

668 10/12/2004 NOTICE OF HEARING

669 10/12/2004 ORDER

670 10/12/2004 ORDER

671 10/12/2004 ORDER DENYING

672 10/12/2004 NOTICE OF FILING

673 10/12/2004 SEALED

674 10/12/2004 NOTICE

675 10/13/2004 NOTICE OF FILING INTERROGS

676 10/13/2004 REQUEST

677 10/13/2004 NOTICE OF TAKING DEPOSITION

678 10/13/2004 REQUEST

679 10/14/2004 FEE/PRO HAC VICE ($100.00)

680 10/14/2004 FEE/PRO HAC VICE ($100.00)

681 10/14/2004 FEE/PRO HAC VICE ($100.00)

682 10/14/2004 RECEIPT FOR PAYMENT

683 10/14/2004 NOTICE OF TAKING DEPOSITION

684 10/14/2004 NOTICE OF FILING

685 10/15/2004 ORDER

686 10/15/2004 NOTICE OF COMPLIANCE

687 10/15/2004 ORDER

688 10/15/2004 ORDER
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689 10/15/2004 ORDER SETTING HEARING

690 10/15/2004 ORDER

691 10/15/2004 ORDER

692 10/15/2004 ORDER

693 10/15/2004 ORDER

694 10/15/2004 MOTION

695 10/15/2004 NOTICE OF FILING

696 10/18/2004 FEE/PRO HAC VICE ($100.00)

697 10/18/2004 FEE/PRO HAC VICE ($100.00)

698 10/18/2004 RECEIPT FOR PAYMENT

699 10/18/2004 VOIDED RECEIPT

700 10/18/2004 MOTION

701 10/18/2004 ORDER

702 10/19/2004 MOTION

703 10/19/2004 SUBPOENA RETURNED / SERVED

704 10/19/2004 MOTION FOR PROTECTIVE ORDER

705 10/20/2004 DOCKET NBR ASSIGNED IN ERROR

706 10/20/2004 NOTICE OF TAKING DEPOSITION

707 10/20/2004 NOTICE OF TAKING DEPOSITION

708 10/20/2004 NOTICE OF FILING

709 10/22/2004 NOTICE OF TAKING DEPOSITION

710 10/22/2004 NOTICE OF FILING INTERROGS

711 10/22/2004 NOTICE OF PRODUCTION NON PARTY

712 10/22/2004 NOTICE OF TAKING DEPOSITION
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713 10/22/2004 NOTICE OF TAKING DEPOSITION

714 10/22/2004 REQUEST

715 10/22/2004 NOTICE OF HEARING

716 10/22/2004 NOTICE OF HEARING

717 10/22/2004 NOTICE OF TAKING DEPOSITION

718 10/22/2004 NOTICE OF TAKING DEPOSITION

719 10/22/2004 NOTICE OF TAKING DEPOSITION

720 10/22/2004 MOTION FOR PROTECTIVE ORDER

721 10/22/2004 MOTION FOR PROTECTIVE ORDER

722 10/22/2004 NOTICE OF HEARING

723 10/22/2004 NOTICE

724 10/22/2004 MOTION TO STRIKE

725 10/22/2004 NOTICE OF FILING

726 10/22/2004 SEALED

727 10/22/2004 NOTICE OF FILING

728 10/22/2004 SEALED

729 10/25/2004 REQUEST FOR ADMISSIONS

730 10/25/2004 NOTICE OF FILING

731 10/25/2004 MOTION

732 10/25/2004 MOTION

733 10/25/2004 MOTION

734 10/25/2004 NOTICE OF TAKING DEPOSITION

735 10/25/2004 NOTICE OF TAKING DEPOSITION

736 10/25/2004 MOTION
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737 10/25/2004 MOTION

738 10/25/2004 MOTION

739 10/25/2004 NOTICE OF UNAVAILABILITY

740 10/25/2004 NOTICE OF TAKING DEPOSITION

741 10/25/2004 NOTICE OF FILING

742 10/25/2004 NOTICE OF HEARING

743 10/26/2004 NOTICE OF TAKING DEPOSITION

744 10/26/2004 NOTICE OF FILING

745 10/26/2004 MOTION

746 10/26/2004 NOTICE OF HEARING

747 10/26/2004 NOTICE OF TAKING DEPOSITION

748 10/26/2004 MOTION

749 10/26/2004 NOTICE OF FILING INTERROGS

750 10/26/2004 REQUEST

751 10/27/2004 REQUEST

752 10/27/2004 NOTICE OF FILING INTERROGS

753 10/27/2004 RESPONSE TO:

754 10/27/2004 RESPONSE TO:

755 10/27/2004 NOTICE OF TAKING DEPOSITION

756 10/27/2004 REQUEST FOR ADMISSIONS

757 10/27/2004 RESPONSE TO:

758 10/27/2004 NOTICE OF TAKING DEPOSITION

759 10/27/2004 NOTICE OF TAKING DEPOSITION

760 10/27/2004 RE-NOTICE OF HEARING
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761 10/27/2004 NOTICE OF HEARING

762 10/27/2004 NOTICE OF TAKING DEPOSITION

763 10/27/2004 NOTICE

764 10/28/2004 MOTION TO COMPEL

765 10/28/2004 NOTICE OF HEARING

766 10/28/2004 NOTICE OF TAKING DEPOSITION

767 10/29/2004 RESPONSE TO:

768 10/29/2004 NOTICE OF HEARING

769 10/29/2004 RESPONSE TO:

770 10/29/2004 NOTICE

771 10/29/2004 RESPONSE TO:

772 10/29/2004 RESPONSE TO:

773 11/01/2004 NOTICE

774 11/01/2004 NOTICE

775 11/01/2004 OBJECTION

776 11/01/2004 NOTICE OF FILING

777 11/01/2004 MOTION FOR PROTECTIVE ORDER

778 11/01/2004 NOTICE OF HEARING

779 11/01/2004 REPLY/RESPONSE

780 11/02/2004 ORDER

781 11/02/2004 SEALED

782 11/02/2004 MOTION FOR PROTECTIVE ORDER

783 11/02/2004 MOTION FOR PROTECTIVE ORDER

784 11/03/2004 NOTICE OF TAKING DEPOSITION
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785 11/03/2004 ORDER

786 11/03/2004 AGREED ORDER

787 11/03/2004 ORDER

788 11/03/2004 ORDER

789 11/03/2004 ORDER

790 11/03/2004 ORDER

791 11/03/2004 RESPONSE TO:

792 11/03/2004 NOTICE

793 11/04/2004 OBJECTION

794 11/04/2004 MOTION TO COMPEL

795 11/04/2004 NOTICE OF TAKING DEPOSITION

796 11/04/2004 NOTICE OF TAKING DEPOSITION

797 11/04/2004 NOTICE

798 11/04/2004 RESPONSE TO:

799 11/05/2004 OBJECTION

800 11/05/2004 NOTICE OF TAKING DEPOSITION

801 11/05/2004 ORDER

802 11/05/2004 MOTION FOR PROTECTIVE ORDER

803 11/05/2004 NOTICE OF TAKING DEPOSITION

804 11/05/2004 ORDER

805 11/05/2004 NOTICE OF TAKING DEPOSITION

806 11/05/2004 NOTICE OF CANCELLATION

807 11/05/2004 ORDER

808 11/05/2004 OBJECTION
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809 11/05/2004 OBJECTION

810 11/05/2004 OBJECTION

811 11/05/2004 NOTICE OF SERVICE

812 11/05/2004 NOTICE OF TAKING DEPOSITION

813 11/05/2004 ORDER

814 11/05/2004 ORDER

815 11/05/2004 ORDER

816 11/05/2004 ORDER

817 11/05/2004 RESPONSE TO:

818 11/08/2004 NOTICE OF HEARING

819 11/08/2004 RE-NOTICE OF HEARING

820 11/08/2004 MOTION FOR PROTECTIVE ORDER

821 11/08/2004 RE-NOTICE OF HEARING

822 11/08/2004 ORDER

823 11/09/2004 MOTION FOR PROTECTIVE ORDER

824 11/09/2004 NOTICE OF HEARING

825 11/09/2004 OBJECTION

826 11/09/2004 OBJECTION

827 11/09/2004 OBJECTION

828 11/09/2004 MOTION FOR PROTECTIVE ORDER

829 11/10/2004 ANSWER TO INTERROGATORIES

830 11/10/2004 RESPONSE TO:

831 11/10/2004 NOTICE OF TAKING DEPOSITION

832 11/10/2004 MOTION TO COMPEL
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833 11/10/2004 MOTION TO COMPEL

834 11/10/2004 MOTION TO COMPEL

835 11/10/2004 NOTICE OF HEARING

836 11/12/2004 EXHIBIT LIST

837 11/12/2004 MOTION TO COMPEL

838 11/12/2004 NOTICE OF HEARING

839 11/12/2004 MOTION

840 11/12/2004 MOTION TO COMPEL

841 11/12/2004 MOTION FOR PROTECTIVE ORDER

842 11/12/2004 NOTICE

843 11/12/2004 NOTICE OF TAKING DEPOSITION

844 11/12/2004 MOTION FOR PROTECTIVE ORDER

845 11/12/2004 NOTICE OF TAKING DEPOSITION

846 11/15/2004 NOTICE OF FILING

847 11/15/2004 RE-NOTICE OF TAKING DEPOSITION

848 11/15/2004 RESPONSE TO:

849 11/15/2004 NOTICE OF TAKING DEPOSITION

850 11/15/2004 NOTICE

851 11/16/2004 RESPONSE TO:

852 11/16/2004 MOTION FOR PROTECTIVE ORDER

853 11/16/2004 NOTICE OF TAKING DEPOSITION

854 11/16/2004 NOTICE OF TAKING DEPOSITION

855 11/17/2004 ORDER

856 11/17/2004 ORDER
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857 11/17/2004 ORDER

858 11/17/2004 NOTICE OF TAKING DEPOSITION

859 11/17/2004 NOTICE OF TAKING DEPOSITION

860 11/17/2004 NOTICE OF TAKING DEPOSITION

861 11/18/2004 ORDER

862 11/18/2004 ORDER

863 11/18/2004 ORDER

864 11/18/2004 ORDER

865 11/18/2004 ORDER

866 11/18/2004 ORDER

867 11/18/2004 ORDER

868 11/18/2004 ORDER

869 11/18/2004 ORDER

870 11/19/2004 NOTICE OF HEARING

871 11/19/2004 ORDER

872 11/19/2004 MOTION

873 11/19/2004 NOTICE OF TAKING DEPOSITION

874 11/19/2004 NOTICE OF TAKING DEPOSITION

875 11/19/2004 NOTICE OF TAKING DEPOSITION

876 11/22/2004 MOTION TO COMPEL

877 11/22/2004 MOTION

878 11/22/2004 RESPONSE TO:

879 11/22/2004 NOTICE OF CANCELLATION

880 11/22/2004 NOTICE OF HEARING
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881 11/22/2004 NOTICE OF HEARING

882 11/22/2004 NOTICE OF TAKING DEPOSITION

883 11/22/2004 NOTICE OF TAKING DEPOSITION

884 11/22/2004 NOTICE OF TAKING DEPOSITION

885 11/23/2004 RESPONSE TO:

886 11/23/2004 ANSWER

887 11/23/2004 NOTICE OF TAKING DEPOSITION

888 11/23/2004 NOTICE OF TAKING DEPOSITION

889 11/23/2004 MOTION

890 11/23/2004 MOTION

891 11/23/2004 NOTICE OF TAKING DEPOSITION

892 11/23/2004 MOTION

893 11/23/2004 RESPONSE TO:

894 11/23/2004 AGREED ORDER

895 11/23/2004 NOTICE OF HEARING

896 11/23/2004 RESPONSE TO:

897 11/24/2004 SUBPOENA RETURNED / SERVED

898 11/24/2004 NOTICE OF TAKING DEPOSITION

899 11/24/2004 MOTION FOR PROTECTIVE ORDER

900 11/24/2004 MOTION TO COMPEL

901 11/24/2004 NOTICE OF HEARING

902 11/24/2004 NOTICE OF HEARING

903 11/24/2004 NOTICE OF TAKING DEPOSITION

904 11/24/2004 SUBPOENA RETURNED / SERVED
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905 11/24/2004 RESPONSE TO:

906 11/29/2004 NOTICE OF TAKING DEPOSITION

907 11/29/2004 NOTICE OF TAKING DEPOSITION

908 11/29/2004 RESPONSE TO:

909 11/29/2004 RESPONSE TO:

910 11/29/2004 RESPONSE TO:

911 11/29/2004 AGREED ORDER

912 11/30/2004 NOTICE OF TAKING DEPOSITION

913 11/30/2004 RESPONSE TO:

914 11/30/2004 RESPONSE TO:

915 11/30/2004 MOTION

916 12/01/2004 NOTICE OF TAKING DEPOSITION

917 12/01/2004 NOTICE

918 12/01/2004 NOTICE

919 12/01/2004 AFFIDAVIT

920 12/02/2004 NOTICE OF TAKING DEPOSITION

921 12/02/2004 NOTICE OF TAKING DEPOSITION

922 12/02/2004 ORDER

923 12/03/2004 SUBPOENA RETURNED / SERVED

924 12/03/2004 SUBPOENA RETURNED / SERVED

925 12/03/2004 NOTICE OF TAKING DEPOSITION

926 12/03/2004 NOTICE OF TAKING DEPOSITION

927 12/03/2004 ORDER

928 12/03/2004 ORDER
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929 12/03/2004 ORDER

930 12/03/2004 ORDER

931 12/03/2004 ORDER

932 12/03/2004 ORDER

933 12/03/2004 ORDER

934 12/03/2004 ORDER

935 12/07/2004 NOTICE OF HEARING

936 12/07/2004 MOTION

937 12/07/2004 NOTICE OF TAKING DEPOSITION

938 12/08/2004 MOTION

939 12/08/2004 NOTICE OF HEARING

940 12/08/2004 MOTION TO COMPEL

941 12/09/2004 NOTICE OF TAKING DEPOSITION

942 12/09/2004 NOTICE OF HEARING

943 12/09/2004 MOTION

944 12/09/2004 NOTICE OF HEARING

945 12/09/2004 MOTION

946 12/09/2004 NOTICE OF HEARING

947 12/10/2004 NOTICE

948 12/10/2004 MEMORANDUM

949 12/10/2004 NOTICE

950 12/10/2004 NOTICE

951 12/10/2004 NOTICE

952 12/10/2004 NOTICE
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953 12/10/2004 MOTION

954 12/10/2004 NOTICE OF FILING

955 12/10/2004 MOTION FOR SUMMARY JUDGMENT

956 12/10/2004 NOTICE OF FILING

957 12/10/2004 NOTICE OF FILING

958 12/10/2004 MOTION

959 12/10/2004 NOTICE OF HEARING

960 12/13/2004 AGREED ORDER

961 12/13/2004 NOTICE

962 12/14/2004 RESPONSE TO:

963 12/14/2004 RESPONSE TO:

964 12/14/2004 RESPONSE TO:

965 12/15/2004 MOTION

966 12/15/2004 NOTICE OF HEARING

967 12/15/2004 ORDER

968 12/15/2004 RESPONSE TO:

969 12/15/2004 ORDER

970 12/15/2004 ORDER

971 12/15/2004 ORDER

972 12/16/2004 MOTION

973 12/16/2004 NOTICE OF HEARING

974 12/16/2004 NOTICE OF TAKING DEPOSITION

975 12/17/2004 NOTICE OF TAKING DEPOSITION

976 12/21/2004 MOTION TO STRIKE
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977 12/21/2004 NOTICE OF HEARING

978 12/21/2004 RESPONSE TO:

979 12/21/2004 RESPONSE TO:

980 12/21/2004 RE-NOTICE OF HEARING

981 12/22/2004 ORDER SETTING HEARING

982 12/22/2004 NOTICE OF TAKING DEPOSITION

983 12/22/2004 ORDER

984 12/23/2004 MOTION

985 12/23/2004 MOTION

986 12/23/2004 NOTICE OF HEARING

987 12/23/2004 NOTICE OF FILING

988 12/23/2004 RESPONSE TO:

989 12/28/2004 NOTICE OF TAKING DEPOSITION

990 12/28/2004 MOTION

991 12/29/2004 NOTICE OF HEARING

992 12/30/2004 NOTICE OF FILING

993 12/30/2004 SEALED

994 12/30/2004 NOTICE OF FILING

995 12/30/2004 SEALED

996 12/30/2004 NOTICE OF FILING

997 12/30/2004 SEALED

998 12/30/2004 NOTICE OF FILING

999 12/30/2004 SEALED

1000 12/30/2004 NOTICE OF FILING
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1001 12/30/2004 SEALED

1002 12/30/2004 NOTICE OF FILING

1003 12/30/2004 SEALED

1004 12/30/2004 NOTICE OF FILING

1005 12/30/2004 SEALED

1006 12/30/2004 MOTION TO COMPEL

1007 12/30/2004 NOTICE OF HEARING

1008 12/30/2004 NOTICE OF FILING

1009 12/30/2004 SEALED

1010 12/30/2004 NOTICE OF FILING

1011 12/30/2004 SEALED

1012 12/30/2004 NOTICE OF FILING

1013 12/30/2004 SEALED

1014 12/30/2004 NOTICE OF FILING

1015 12/30/2004 SEALED

1016 12/30/2004 NOTICE OF FILING

1017 12/30/2004 SEALED

1018 12/30/2004 NOTICE OF FILING

1019 12/30/2004 SEALED

1020 12/30/2004 NOTICE OF FILING

1021 12/30/2004 SEALED

1022 12/30/2004 NOTICE OF FILING

1023 12/30/2004 SEALED

1024 12/30/2004 NOTICE OF FILING
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1025 12/30/2004 SEALED

1026 12/30/2004 NOTICE OF FILING

1027 12/30/2004 SEALED

1028 12/30/2004 NOTICE OF FILING

1029 12/30/2004 SEALED

1030 12/30/2004 NOTICE OF FILING

1031 12/30/2004 SEALED

1032 12/30/2004 NOTICE OF FILING

1033 12/30/2004 SEALED

1034 12/30/2004 NOTICE OF FILING

1035 12/30/2004 SEALED

1036 12/30/2004 NOTICE OF FILING

1037 12/30/2004 SEALED

1038 12/30/2004 NOTICE OF FILING

1039 12/30/2004 SEALED

1040 12/30/2004 NOTICE OF FILING

1041 12/30/2004 SEALED

1042 12/30/2004 NOTICE OF FILING

1043 12/30/2004 SEALED

1044 12/30/2004 NOTICE OF FILING

1045 12/30/2004 SEALED

1046 12/30/2004 NOTICE OF FILING

1047 12/30/2004 SEALED

1048 12/30/2004 NOTICE OF FILING
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1049 12/30/2004 SEALED

1050 01/03/2005 NOTICE OF TAKING DEPOSITION

1051 01/03/2005 NOTICE OF TAKING DEPOSITION

1052 01/03/2005 RESPONSE TO:

1053 01/03/2005 RESPONSE TO:

1054 01/03/2005 RESPONSE TO:

1055 01/03/2005 RESPONSE TO:

1056 01/03/2005 NOTICE OF FILING

1057 01/03/2005 SEALED

1058 01/03/2005 NOTICE OF FILING

1059 01/03/2005 APPENDIX

1060 01/03/2005 APPENDIX

1061 01/03/2005 APPENDIX

1062 01/03/2005 APPENDIX

1063 01/03/2005 APPENDIX

1064 01/03/2005 APPENDIX

1065 01/03/2005 APPENDIX

1066 01/03/2005 APPENDIX

1067 01/03/2005 APPENDIX

1068 01/03/2005 APPENDIX

1069 01/03/2005 APPENDIX

1070 01/03/2005 APPENDIX

1071 01/03/2005 APPENDIX

1072 01/03/2005 APPENDIX
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1073 01/03/2005 APPENDIX

1074 01/03/2005 APPENDIX

1075 01/03/2005 APPENDIX

1076 01/03/2005 APPENDIX

1077 01/03/2005 APPENDIX

1078 01/03/2005 APPENDIX

1079 01/03/2005 APPENDIX

1080 01/03/2005 APPENDIX

1081 01/03/2005 APPENDIX

1082 01/03/2005 APPENDIX

1083 01/04/2005 ORDER

1084 01/04/2005 AGREED ORDER

1085 01/04/2005 ORDER

1086 01/04/2005 RE-NOTICE OF HEARING

1087 01/04/2005 AGREED ORDER

1088 01/04/2005 ORDER

1089 01/04/2005 RE-NOTICE OF HEARING

1090 01/04/2005 ORDER

1091 01/05/2005 NOTICE OF HEARING

1092 01/05/2005 MOTION TO COMPEL

1093 01/05/2005 NOTICE OF TAKING DEPOSITION

1094 01/05/2005 NOTICE OF HEARING

1095 01/05/2005 MOTION

1096 01/05/2005 RE-NOTICE OF HEARING
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1097 01/05/2005 NOTICE OF FILING

1098 01/05/2005 SEALED

1099 01/05/2005 NOTICE OF HEARING

1100 01/05/2005 MOTION TO COMPEL

1101 01/05/2005 NOTICE OF TAKING DEPOSITION

1102 01/05/2005 MOTION FOR EXTENSION OF TIME

1103 01/05/2005 RE-NOTICE OF HEARING

1104 01/05/2005 NOTICE OF FILING

1105 01/05/2005 SEALED

1106 01/05/2005 NOTICE OF HEARING

1107 01/06/2005 NOTICE OF FILING

1108 01/06/2005 SEALED

1109 01/06/2005 NOTICE OF FILING

1110 01/06/2005 SEALED

1111 01/06/2005 NOTICE OF FILING

1112 01/06/2005 SEALED

1113 01/06/2005 NOTICE OF FILING

1114 01/06/2005 SEALED

1115 01/07/2005 NOTICE OF FILING

1116 01/07/2005 NOTICE OF FILING

1117 01/07/2005 MEMORANDUM

1118 01/07/2005 NOTICE OF FILING

1119 01/07/2005 MEMORANDUM

1120 01/07/2005 NOTICE OF FILING
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1121 01/07/2005 NOTICE OF FILING

1122 01/07/2005 REPLY/RESPONSE

1123 01/07/2005 NOTICE OF FILING

1124 01/07/2005 MEMORANDUM

1125 01/10/2005 MOTION

1126 01/10/2005 MOTION

1127 01/10/2005 NOTICE OF FILING

1128 01/10/2005 MOTION

1129 01/10/2005 MOTION

1130 01/10/2005 MOTION

1131 01/10/2005 NOTICE OF FILING

1132 01/10/2005 NOTICE OF FILING

1133 01/10/2005 NOTICE OF FILING

1134 01/10/2005 MOTION

1135 01/10/2005 NOTICE OF FILING

1136 01/10/2005 MOTION

1137 01/10/2005 MOTION

1138 01/10/2005 RESPONSE TO:

1139 01/10/2005 MOTION

1140 01/10/2005 NOTICE OF FILING

1141 01/10/2005 SEALED

1142 01/10/2005 NOTICE OF FILING

1143 01/10/2005 SEALED

1144 01/10/2005 SEALED
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1145 01/10/2005 SEALED

1146 01/10/2005 SEALED

1147 01/10/2005 SEALED

1148 01/10/2005 SEALED

1149 01/10/2005 NOTICE OF FILING

1150 01/10/2005 SEALED

1151 01/10/2005 NOTICE OF FILING

1152 01/10/2005 SEALED

1153 01/10/2005 NOTICE OF FILING

1154 01/10/2005 SEALED

1155 01/10/2005 NOTICE OF FILING

1156 01/10/2005 SEALED

1157 01/10/2005 NOTICE OF FILING

1158 01/10/2005 SEALED

1159 01/10/2005 NOTICE OF FILING

1160 01/10/2005 SEALED

1161 01/11/2005 FEE/PRO HAC VICE ($100.00)

1162 01/11/2005 RECEIPT FOR PAYMENT

1163 01/11/2005 MOTION

1164 01/11/2005 NOTICE OF FILING

1165 01/11/2005 SUPPLEMENT

1166 01/11/2005 RESPONSE TO:

1167 01/11/2005 SUPPLEMENT

1168 01/11/2005 SUPPLEMENT
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1169 01/11/2005 SUPPLEMENT

1170 01/11/2005 SUPPLEMENT

1171 01/11/2005 SUPPLEMENT

1172 01/11/2005 SUPPLEMENT

1173 01/11/2005 SUPPLEMENT

1174 01/11/2005 SEALED

1175 01/11/2005 SEALED

1176 01/11/2005 MOTION

1177 01/11/2005 MOTION

1178 01/11/2005 MOTION

1179 01/11/2005 MOTION

1180 01/11/2005 MOTION

1181 01/11/2005 MOTION

1182 01/11/2005 MOTION

1183 01/11/2005 MOTION

1184 01/11/2005 MOTION

1185 01/11/2005 MOTION

1186 01/11/2005 MOTION

1187 01/11/2005 MOTION

1188 01/11/2005 MOTION

1189 01/11/2005 MOTION

1190 01/11/2005 MOTION

1191 01/11/2005 MOTION

1192 01/11/2005 MOTION
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1193 01/11/2005 MOTION

1194 01/11/2005 ORDER

1195 01/11/2005 NOTICE

1196 01/11/2005 NOTICE OF FILING

1197 01/11/2005 MOTION

1198 01/11/2005 RESPONSE TO:

1199 01/11/2005 MOTION

1200 01/11/2005 NOTICE OF FILING

1201 01/11/2005 NOTICE OF FILING

1202 01/11/2005 EXHIBIT LIST

1203 01/11/2005 WITNESS LIST

1204 01/11/2005 SUPPLEMENT

1205 01/11/2005 RESPONSE TO:

1206 01/11/2005 SUPPLEMENT

1207 01/11/2005 SUPPLEMENT

1208 01/11/2005 SUPPLEMENT

1209 01/11/2005 SUPPLEMENT

1210 01/11/2005 SUPPLEMENT

1211 01/11/2005 SUPPLEMENT

1212 01/11/2005 SUPPLEMENT

1213 01/12/2005 MOTION TO STRIKE

1214 01/12/2005 MOTION FOR PROTECTIVE ORDER

1215 01/12/2005 MOTION TO COMPEL

1216 01/12/2005 NOTICE OF HEARING

Page 51 of 123eCaseView

2/7/2017https://applications.mypalmbeachclerk.com/eCaseView/search.aspx

16div-000051



1217 01/12/2005 WITNESS LIST

1218 01/12/2005 EXHIBIT LIST

1219 01/12/2005 ORDER

1220 01/12/2005 AGREED ORDER

1221 01/12/2005 ORDER

1222 01/12/2005 ORDER

1223 01/13/2005 MOTION TO COMPEL

1224 01/13/2005 NOTICE OF HEARING

1225 01/13/2005 NOTICE OF FILING

1226 01/13/2005 NOTICE OF FILING

1227 01/13/2005 NOTICE OF FILING

1228 01/13/2005 NOTICE OF FILING

1229 01/13/2005 NOTICE OF FILING

1230 01/13/2005 NOTICE OF FILING

1231 01/13/2005 NOTICE OF FILING

1232 01/13/2005 NOTICE OF FILING

1233 01/14/2005 NOTICE OF FILING

1234 01/14/2005 SEALED

1235 01/14/2005 NOTICE OF FILING

1236 01/14/2005 SEALED

1237 01/14/2005 NOTICE OF FILING

1238 01/14/2005 SEALED

1239 01/14/2005 NOTICE OF FILING

1240 01/14/2005 SEALED
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1241 01/14/2005 NOTICE OF FILING

1242 01/14/2005 SEALED

1243 01/14/2005 NOTICE OF FILING

1244 01/14/2005 SEALED

1245 01/14/2005 NOTICE OF FILING

1246 01/14/2005 SEALED

1247 01/14/2005 NOTICE OF FILING

1248 01/14/2005 SEALED

1249 01/14/2005 SEALED

1250 01/14/2005 NOTICE OF FILING

1251 01/14/2005 ORDER

1252 01/14/2005 ORDER

1253 01/18/2005 RESPONSE TO:

1254 01/18/2005 RESPONSE TO:

1255 01/18/2005 RESPONSE TO:

1256 01/18/2005 RESPONSE TO:

1257 01/18/2005 RESPONSE TO:

1258 01/18/2005 RESPONSE TO:

1259 01/18/2005 RESPONSE TO:

1260 01/18/2005 RESPONSE TO:

1261 01/18/2005 NOTICE

1262 01/18/2005 RESPONSE TO:

1263 01/18/2005 RESPONSE TO:

1264 01/18/2005 MOTION
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1265 01/18/2005 NOTICE OF HEARING

1266 01/18/2005 RESPONSE TO:

1267 01/18/2005 RESPONSE TO:

1268 01/18/2005 NOTICE OF FILING

1269 01/18/2005 NOTICE

1270 01/18/2005 NOTICE OF FILING

1271 01/18/2005 RESPONSE TO:

1272 01/18/2005 NOTICE OF FILING

1273 01/18/2005 RESPONSE TO:

1274 01/18/2005 NOTICE OF FILING

1275 01/18/2005 RESPONSE TO:

1276 01/18/2005 NOTICE OF FILING

1277 01/18/2005 RESPONSE TO:

1278 01/18/2005 NOTICE OF FILING

1279 01/18/2005 SEALED

1280 01/18/2005 NOTICE OF FILING

1281 01/18/2005 SEALED

1282 01/18/2005 NOTICE OF FILING

1283 01/18/2005 SEALED

1284 01/18/2005 NOTICE OF FILING

1285 01/18/2005 SEALED

1286 01/18/2005 NOTICE OF FILING

1287 01/18/2005 MEMORANDUM

1288 01/18/2005 NOTICE OF FILING
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1289 01/18/2005 SEALED

1290 01/18/2005 NOTICE OF FILING

1291 01/18/2005 SEALED

1292 01/18/2005 NOTICE OF FILING

1293 01/18/2005 SEALED

1294 01/18/2005 NOTICE

1295 01/18/2005 RESPONSE TO:

1296 01/18/2005 NOTICE

1297 01/18/2005 RESPONSE TO:

1298 01/18/2005 RESPONSE TO:

1299 01/18/2005 RESPONSE TO:

1300 01/18/2005 RESPONSE TO:

1301 01/18/2005 RESPONSE TO:

1302 01/18/2005 RESPONSE TO:

1303 01/18/2005 RESPONSE TO:

1304 01/18/2005 RESPONSE TO:

1305 01/18/2005 RESPONSE TO:

1306 01/18/2005 RESPONSE TO:

1307 01/18/2005 RESPONSE TO:

1308 01/18/2005 RESPONSE TO:

1309 01/18/2005 RESPONSE TO:

1310 01/18/2005 RESPONSE TO:

1311 01/18/2005 MEMORANDUM

1312 01/19/2005 MOTION
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1313 01/19/2005 ORDER

1314 01/20/2005 NOTICE

1315 01/20/2005 NOTICE OF TAKING DEPOSITION

1316 01/20/2005 NOTICE OF FILING

1317 01/20/2005 RESPONSE TO:

1318 01/20/2005 NOTICE OF FILING

1319 01/20/2005 SEALED

1320 01/20/2005 NOTICE OF FILING

1321 01/20/2005 SEALED

1322 01/21/2005 ORDER

1323 01/21/2005 ORDER

1324 01/21/2005 RESPONSE TO:

1325 01/21/2005 ORDER

1326 01/24/2005 NOTICE

1327 01/24/2005 SEALED

1328 01/24/2005 NOTICE OF FILING

1329 01/24/2005 NOTICE

1330 01/25/2005 NOTICE

1331 01/25/2005 MOTION

1332 01/26/2005 ORDER

1333 01/26/2005 MOTION

1334 01/26/2005 MOTION

1335 01/26/2005 MOTION

1336 01/26/2005 MOTION
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1337 01/26/2005 NOTICE OF HEARING

1338 01/26/2005 RE-NOTICE OF HEARING

1339 01/26/2005 MOTION

1340 01/27/2005 ORDER

1341 01/27/2005 MOTION

1342 01/27/2005 MOTION

1343 01/27/2005 MOTION

1344 01/27/2005 MOTION

1345 01/27/2005 MOTION

1346 01/27/2005 MOTION

1347 01/27/2005 MOTION

1348 01/27/2005 MOTION

1349 01/27/2005 MOTION

1350 01/27/2005 NOTICE OF FILING

1351 01/27/2005 SEALED

1352 01/27/2005 NOTICE OF FILING

1353 01/27/2005 SEALED

1354 01/27/2005 NOTICE OF FILING

1355 01/27/2005 SEALED

1356 01/27/2005 NOTICE OF FILING

1357 01/27/2005 SEALED

1358 01/27/2005 NOTICE OF FILING

1359 01/27/2005 SEALED

1360 01/27/2005 NOTICE OF FILING
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1361 01/27/2005 SEALED

1362 01/27/2005 NOTICE OF FILING

1363 01/27/2005 SEALED

1364 01/27/2005 NOTICE OF FILING

1365 01/27/2005 SEALED

1366 01/27/2005 NOTICE OF FILING

1367 01/27/2005 SEALED

1368 01/31/2005 MANDATE

1369 01/31/2005 NOTICE

1370 01/31/2005 MOTION

1371 01/31/2005 NOTICE OF HEARING

1372 01/31/2005 NOTICE OF FILING

1373 01/31/2005 SEALED

1374 01/31/2005 NOTICE

1375 02/01/2005 ORDER

1376 02/01/2005 ORDER

1377 02/02/2005 NOTICE OF HEARING

1378 02/02/2005 ORDER

1379 02/02/2005 ORDER

1380 02/03/2005 MEDIATION REPORT

1381 02/03/2005 ORDER

1382 02/03/2005 ORDER

1383 02/03/2005 ORDER SETTING HEARING

1384 02/03/2005 ORDER
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1385 02/03/2005 ORDER

1386 02/03/2005 ORDER

1387 02/03/2005 ORDER

1388 02/03/2005 NOTICE OF TAKING DEPOSITION

1389 02/04/2005 MOTION

1390 02/04/2005 ORDER

1391 02/04/2005 ORDER

1392 02/04/2005 ORDER

1393 02/04/2005 ORDER

1394 02/04/2005 ORDER

1395 02/04/2005 ORDER

1396 02/07/2005 RESPONSE TO:

1397 02/07/2005 NOTICE

1398 02/07/2005 MOTION

1399 02/07/2005 NOTICE OF HEARING

1400 02/07/2005 REQUEST

1401 02/07/2005 NOTICE

1402 02/07/2005 MOTION

1403 02/07/2005 RESPONSE TO:

1404 02/07/2005 NOTICE OF FILING

1405 02/07/2005 SEALED

1406 02/07/2005 NOTICE OF FILING

1407 02/07/2005 SEALED

1408 02/08/2005 FEE/PRO HAC VICE ($100.00)
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1409 02/08/2005 FEE/PRO HAC VICE ($100.00)

1410 02/08/2005 RECEIPT FOR PAYMENT

1411 02/08/2005 MOTION

1412 02/08/2005 MOTION

1413 02/08/2005 MOTION

1414 02/08/2005 NOTICE OF HEARING

1415 02/08/2005 MOTION

1416 02/08/2005 NOTICE OF HEARING

1417 02/09/2005 FEE/PRO HAC VICE ($100.00)

1418 02/09/2005 RECEIPT FOR PAYMENT

1419 02/09/2005 MOTION

1420 02/09/2005 RESPONSE TO:

1421 02/09/2005 RESPONSE TO:

1422 02/09/2005 RESPONSE TO:

1423 02/09/2005 NOTICE OF HEARING

1424 02/09/2005 NOTICE OF TAKING DEPOSITION

1425 02/09/2005 NOTICE OF TAKING DEPOSITION

1426 02/09/2005 NOTICE OF HEARING

1427 02/09/2005 RESPONSE TO:

1428 02/09/2005 NOTICE OF TAKING DEPOSITION

1429 02/09/2005 RESPONSE TO:

1430 02/09/2005 RESPONSE TO:

1431 02/09/2005 MOTION

1432 02/09/2005 SUPPLEMENT
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1433 02/09/2005 MOTION TO COMPEL

1434 02/09/2005 RESPONSE TO:

1435 02/09/2005 RESPONSE TO:

1436 02/09/2005 RESPONSE TO:

1437 02/09/2005 RESPONSE TO:

1438 02/09/2005 MOTION

1439 02/09/2005 MOTION

1440 02/11/2005 FEE/PRO HAC VICE ($100.00)

1441 02/11/2005 FEE/PRO HAC VICE ($100.00)

1442 02/11/2005 RECEIPT FOR PAYMENT

1443 02/11/2005 MEMORANDUM

1444 02/11/2005 MOTION

1445 02/11/2005 RESPONSE TO:

1446 02/11/2005 RESPONSE TO:

1447 02/11/2005 RESPONSE TO:

1448 02/11/2005 NOTICE

1449 02/11/2005 AGREED ORDER

1450 02/11/2005 AGREED ORDER

1451 02/11/2005 AGREED ORDER

1452 02/11/2005 AGREED ORDER

1453 02/11/2005 AGREED ORDER

1454 02/11/2005 NOTICE OF FILING

1455 02/11/2005 SEALED

1456 02/14/2005 NOTICE
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1457 02/14/2005 NOTICE OF FILING

1458 02/14/2005 SEALED

1459 02/14/2005 NOTICE

1460 02/14/2005 MOTION

1461 02/14/2005 RESPONSE TO:

1462 02/14/2005 STIPULATION AND ORDER

1463 02/14/2005 NOTICE

1464 02/14/2005 MOTION IN LIMINE

1465 02/14/2005 RESPONSE TO:

1466 02/14/2005 STIPULATION

1467 02/14/2005 NOTICE

1468 02/14/2005 NOTICE

1469 02/14/2005 NOTICE OF FILING

1470 02/14/2005 NOTICE

1471 02/15/2005 MOTION TO COMPEL

1472 02/15/2005 NOTICE OF VOLUNTARY DISMISSAL

1473 02/15/2005 SUBPOENA RETURNED / SERVED

1474 02/15/2005 STIPULATION AND ORDER

1475 02/15/2005 NOTICE OF FILING

1476 02/15/2005 SEALED

1477 02/15/2005 NOTICE

1478 02/15/2005 NOTICE

1479 02/15/2005 SEALED

1480 02/15/2005 MOTION TO COMPEL
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1481 02/15/2005 NOTICE OF VOLUNTARY DISMISSAL

1482 02/15/2005 SUBPOENA RETURNED / SERVED

1483 02/15/2005 NOTICE OF FILING

1484 02/15/2005 STIPULATION

1485 02/15/2005 NOTICE

1486 02/15/2005 NOTICE

1487 02/16/2005 EXHIBIT LIST

1488 02/16/2005 MOTION

1489 02/16/2005 NOTICE OF FILING

1490 02/16/2005 MOTION TO STRIKE

1491 02/16/2005 MOTION

1492 02/16/2005 MOTION

1493 02/16/2005 RESPONSE TO:

1494 02/16/2005 ORDER

1495 02/16/2005 ORDER

1496 02/16/2005 ORDER

1497 02/16/2005 ORDER DENYING

1498 02/16/2005 ORDER

1499 02/16/2005 ORDER DENYING

1500 02/16/2005 ORDER

1501 02/16/2005 NOTICE OF FILING

1502 02/16/2005 SEALED

1503 02/16/2005 SEALED

1504 02/16/2005 SEALED
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1505 02/16/2005 SEALED

1506 02/16/2005 NOTICE OF FILING

1507 02/16/2005 SEALED

1508 02/16/2005 SEALED

1509 02/16/2005 MOTION

1510 02/16/2005 AGREED ORDER

1511 02/17/2005 NOTICE

1512 02/17/2005 ORDER

1513 02/17/2005 ORDER

1514 02/17/2005 ORDER

1515 02/17/2005 AGREED ORDER

1516 02/17/2005 RESPONSE TO:

1517 02/17/2005 NOTICE

1518 02/17/2005 SEALED

1519 02/17/2005 SEALED

1520 02/17/2005 SEALED

1521 02/17/2005 SEALED

1522 02/17/2005 SEALED

1523 02/17/2005 SEALED

1524 02/17/2005 SEALED

1525 02/18/2005 SEALED

1526 02/18/2005 MOTION

1527 02/18/2005 ORDER

1528 02/18/2005 ORDER
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1529 02/18/2005 ORDER

1530 02/18/2005 ORDER

1531 02/18/2005 ORDER

1532 02/18/2005 ORDER

1533 02/18/2005 ORDER

1534 02/18/2005 ORDER

1535 02/18/2005 ORDER

1536 02/18/2005 ORDER

1537 02/18/2005 ORDER

1538 02/18/2005 ORDER

1539 02/18/2005 ORDER

1540 02/18/2005 ORDER

1541 02/18/2005 ORDER

1542 02/18/2005 ORDER

1543 02/18/2005 ORDER

1544 02/22/2005 OBJECTION

1545 02/22/2005 NOTICE OF FILING

1546 02/22/2005 NOTICE

1547 02/22/2005 NOTICE

1548 02/22/2005 MOTION

1549 02/22/2005 MOTION TO DISMISS

1550 02/22/2005 MOTION TO STRIKE

1551 02/22/2005 MOTION

1552 02/22/2005 MOTION
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1553 02/22/2005 NOTICE

1554 02/22/2005 MOTION TO COMPEL

1555 02/22/2005 MOTION

1556 02/22/2005 RETURNED MAIL

1557 02/22/2005 ORDER

1558 02/22/2005 NOTICE

1559 02/22/2005 MOTION

1560 02/22/2005 NOTICE OF HEARING

1561 02/22/2005 NOTICE OF FILING

1562 02/22/2005 SEALED

1563 02/22/2005 MOTION

1564 02/22/2005 MOTION TO COMPEL

1565 02/23/2005 MOTION

1566 02/23/2005 MEMORANDUM OF LAW

1567 02/23/2005 TRANSCRIPT

1568 02/23/2005 NOTICE OF FILING

1569 02/23/2005 SEALED

1570 02/24/2005 NOTICE OF FILING

1571 02/24/2005 MEMORANDUM

1572 02/24/2005 SUPPLEMENT

1573 02/24/2005 NOTICE

1574 02/24/2005 MOTION

1575 02/24/2005 RESPONSE TO:

1576 02/24/2005 ORDER
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1577 02/24/2005 RESPONSE TO:

1578 02/24/2005 MOTION

1579 02/24/2005 RESPONSE TO:

1580 02/24/2005 RESPONSE TO:

1581 02/24/2005 MOTION

1582 02/24/2005 NOTICE OF FILING

1583 02/24/2005 SEALED

1584 02/24/2005 NOTICE OF FILING

1585 02/24/2005 SEALED

1586 02/24/2005 SEALED

1587 02/24/2005 SEALED

1588 02/24/2005 LETTER

1589 02/24/2005 RESPONSE TO:

1590 02/24/2005 NOTICE

1591 02/25/2005 NOTICE

1592 02/25/2005 MEMORANDUM OF LAW

1593 02/25/2005 NOTICE OF FILING

1594 02/25/2005 NOTICE OF TAKING DEPOSITION

1595 02/25/2005 NOTICE

1596 02/25/2005 NOTICE OF FILING

1597 02/25/2005 NOTICE OF FILING

1598 02/25/2005 SEALED

1599 02/25/2005 SEALED

1600 02/25/2005 SEALED
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1601 02/25/2005 SEALED

1602 02/25/2005 SEALED

1603 02/25/2005 SEALED

1604 02/25/2005 SEALED

1605 02/25/2005 SEALED

1606 02/28/2005 RECEIPT FOR PAYMENT

1607 02/28/2005 ORDER

1608 02/28/2005 ORDER

1609 02/28/2005 ORDER

1610 02/28/2005 MEMORANDUM OF LAW

1611 02/28/2005 ORDER

1612 02/28/2005 ORDER

1613 02/28/2005 ORDER

1614 02/28/2005 ORDER

1615 02/28/2005 ORDER

1616 02/28/2005 ORDER

1617 02/28/2005 ORDER

1618 02/28/2005 CORRESPONDENCE

1619 02/28/2005 ORDER

1620 02/28/2005 ORDER

1621 02/28/2005 NOTICE

1622 02/28/2005 ORDER

1623 02/28/2005 ORDER

1624 02/28/2005 ORDER
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1625 02/28/2005 ORDER

1626 02/28/2005 ORDER

1627 02/28/2005 ORDER

1628 02/28/2005 ORDER

1629 02/28/2005 CORRESPONDENCE

1630 02/28/2005 ORDER

1631 02/28/2005 NOTICE

1632 02/28/2005 NOTICE

1633 02/28/2005 RESPONSE TO:

1634 02/28/2005 NOTICE OF FILING

1635 02/28/2005 MOTION

1636 02/28/2005 MOTION

1637 02/28/2005 RESPONSE TO:

1638 02/28/2005 MOTION

1639 02/28/2005 NOTICE OF FILING

1640 02/28/2005 SEALED

1641 02/28/2005 NOTICE OF FILING

1642 02/28/2005 SEALED

1643 02/28/2005 NOTICE OF FILING

1644 02/28/2005 SEALED

1645 02/28/2005 SEALED

1646 02/28/2005 SEALED

1647 02/28/2005 SEALED

1648 02/28/2005 SEALED
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1649 02/28/2005 SEALED

1650 02/28/2005 SEALED

1651 02/28/2005 SEALED

1652 02/28/2005 SEALED

1653 02/28/2005 SEALED

1654 02/28/2005 SEALED

1655 02/28/2005 NOTICE OF FILING

1656 02/28/2005 SEALED

1657 02/28/2005 SEALED

1658 02/28/2005 ORDER

1659 02/28/2005 ORDER

1660 03/01/2005 ORDER

1661 03/01/2005 NOTICE OF FILING

1662 03/01/2005 SEALED

1663 03/01/2005 NOTICE OF FILING

1664 03/01/2005 SEALED

1665 03/01/2005 SEALED

1666 03/01/2005 SEALED

1667 03/01/2005 RESPONSE TO:

1668 03/01/2005 NOTICE OF HEARING

1669 03/01/2005 MEMORANDUM

1670 03/01/2005 NOTICE

1671 03/01/2005 MOTION

1672 03/01/2005 RESPONSE TO:
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1673 03/01/2005 NOTICE OF COMPLIANCE

1674 03/01/2005 NOTICE OF FILING

1675 03/01/2005 NOTICE OF TAKING DEPOSITION

1676 03/01/2005 RESPONSE TO:

1677 03/01/2005 SEALED

1678 03/01/2005 APPENDIX

1679 03/02/2005 NOTICE OF FILING

1680 03/02/2005 NOTICE OF TAKING DEPOSITION

1681 03/02/2005 BRIEF

1682 03/02/2005 ORDER

1683 03/02/2005 ORDER

1684 03/02/2005 ORDER

1685 03/02/2005 ORDER

1686 03/02/2005 ORDER

1687 03/02/2005 AGREED ORDER

1688 03/02/2005 ORDER

1689 03/02/2005 ORDER

1690 03/02/2005 NOTICE OF FILING

1691 03/02/2005 SEALED

1692 03/02/2005 NOTICE OF FILING

1693 03/02/2005 SEALED

1694 03/02/2005 MOTION

1695 03/02/2005 NOTICE OF FILING

1696 03/02/2005 SEALED
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1697 03/02/2005 AMENDED ORDER

1698 03/02/2005 ORDER

1699 03/03/2005 MOTION TO COMPEL

1700 03/03/2005 NOTICE OF HEARING

1701 03/03/2005 NOTICE OF FILING

1702 03/03/2005 SEALED

1703 03/03/2005 SEALED

1704 03/03/2005 SEALED

1705 03/03/2005 SEALED

1706 03/03/2005 SEALED

1707 03/03/2005 SEALED

1708 03/03/2005 SEALED

1709 03/03/2005 SEALED

1710 03/03/2005 SEALED

1711 03/03/2005 SEALED

1712 03/03/2005 NOTICE OF FILING

1713 03/03/2005 SEALED

1714 03/04/2005 MOTION

1715 03/04/2005 FEE/PRO HAC VICE ($100.00)

1716 03/04/2005 RECEIPT FOR PAYMENT

1717 03/04/2005 ORDER

1718 03/04/2005 AGREED ORDER

1719 03/04/2005 ORDER

1720 03/04/2005 ORDER
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1721 03/04/2005 NOTICE OF TAKING DEPOSITION

1722 03/04/2005 MOTION

1723 03/04/2005 NOTICE OF HEARING

1724 03/04/2005 REPLY/RESPONSE

1725 03/04/2005 NOTICE

1726 03/04/2005 NOTICE OF FILING

1727 03/04/2005 SEALED

1728 03/04/2005 NOTICE OF FILING

1729 03/04/2005 SEALED

1730 03/04/2005 SEALED

1731 03/04/2005 NOTICE OF FILING

1732 03/04/2005 SEALED

1733 03/04/2005 SEALED

1734 03/04/2005 NOTICE OF FILING

1735 03/04/2005 SEALED

1736 03/04/2005 MOTION

1737 03/07/2005 NOTICE OF FILING

1738 03/07/2005 SEALED

1739 03/07/2005 EXHIBIT RECEIPT

1740 03/07/2005 NOTICE OF FILING

1741 03/07/2005 NOTICE OF FILING

1742 03/07/2005 NOTICE

1743 03/07/2005 NOTICE OF TAKING DEPOSITION

1744 03/07/2005 NOTICE OF TAKING DEPOSITION
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1745 03/07/2005 NOTICE OF TAKING DEPOSITION

1746 03/07/2005 NOTICE

1747 03/07/2005 NOTICE OF TAKING DEPOSITION

1748 03/07/2005 MEMORANDUM OF LAW

1749 03/07/2005 NOTICE OF TAKING DEPOSITION

1750 03/07/2005 NOTICE OF FILING

1751 03/07/2005 MOTION

1752 03/07/2005 ORDER

1753 03/07/2005 AGREED ORDER

1754 03/07/2005 AGREED ORDER

1755 03/07/2005 ANSWER & AFFIRMATIVE DEFENSES

1756 03/07/2005 NOTICE OF FILING

1757 03/07/2005 SEALED

1758 03/08/2005 MEMORANDUM

1759 03/08/2005 RESPONSE TO:

1760 03/08/2005 NOTICE OF FILING

1761 03/08/2005 MOTION

1762 03/08/2005 ORDER

1763 03/08/2005 ORDER

1764 03/08/2005 NOTICE OF HEARING

1765 03/08/2005 NOTICE OF FILING

1766 03/08/2005 SEALED

1767 03/08/2005 NOTICE OF FILING

1768 03/08/2005 SEALED
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1769 03/08/2005 MOTION

1770 03/09/2005 SEALED

1771 03/09/2005 NOTICE OF FILING

1772 03/09/2005 MOTION

1773 03/09/2005 MOTION TO STRIKE

1774 03/09/2005 NOTICE OF TAKING DEPOSITION

1775 03/09/2005 MOTION

1776 03/09/2005 RESPONSE TO:

1777 03/09/2005 ORDER

1778 03/09/2005 NOTICE OF HEARING

1779 03/09/2005 ORDER

1780 03/09/2005 SEALED

1781 03/09/2005 NOTICE OF FILING

1782 03/09/2005 SEALED

1783 03/09/2005 SEALED

1784 03/09/2005 SEALED

1785 03/09/2005 NOTICE OF FILING

1786 03/09/2005 SEALED

1787 03/09/2005 NOTICE OF FILING

1788 03/09/2005 SEALED

1789 03/10/2005 ORDER

1790 03/10/2005 ORDER

1791 03/10/2005 MOTION

1792 03/10/2005 RESPONSE TO:

Page 75 of 123eCaseView

2/7/2017https://applications.mypalmbeachclerk.com/eCaseView/search.aspx

16div-000075



1793 03/10/2005 ORDER

1794 03/10/2005 NOTICE OF FILING

1795 03/10/2005 SEALED

1796 03/10/2005 MOTION

1797 03/11/2005 MOTION

1798 03/11/2005 FEE/PRO HAC VICE ($100.00)

1799 03/11/2005 RECEIPT FOR PAYMENT

1800 03/11/2005 AGREED ORDER

1801 03/11/2005 ORDER

1802 03/11/2005 ORDER

1803 03/11/2005 NOTICE

1804 03/11/2005 MOTION

1805 03/11/2005 MOTION TO COMPEL

1806 03/11/2005 NOTICE OF TAKING DEPOSITION

1807 03/11/2005 MOTION

1808 03/11/2005 NOTICE OF FILING

1809 03/11/2005 SEALED

1810 03/11/2005 NOTICE OF FILING

1811 03/11/2005 SEALED

1812 03/11/2005 NOTICE OF FILING

1813 03/11/2005 SEALED

1814 03/11/2005 NOTICE OF FILING

1815 03/11/2005 SEALED

1816 03/11/2005 MOTION
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1817 03/11/2005 MOTION

1818 03/11/2005 NOTICE OF FILING

1819 03/11/2005 SEALED

1820 03/14/2005 MOTION

1821 03/14/2005 NOTICE OF HEARING

1822 03/14/2005 MOTION

1823 03/14/2005 NOTICE OF HEARING

1824 03/14/2005 ORDER

1825 03/14/2005 CORRESPONDENCE

1826 03/14/2005 AGREED ORDER

1827 03/14/2005 ORDER

1828 03/14/2005 MEMORANDUM

1829 03/14/2005 MEMORANDUM

1830 03/14/2005 MOTION

1831 03/14/2005 NOTICE

1832 03/14/2005 NOTICE OF FILING

1833 03/14/2005 SEALED

1834 03/14/2005 NOTICE OF FILING

1835 03/14/2005 SEALED

1836 03/14/2005 NOTICE OF FILING

1837 03/14/2005 SEALED

1838 03/14/2005 MOTION

1839 03/14/2005 MEMORANDUM

1840 03/15/2005 RESPONSE TO:

Page 77 of 123eCaseView

2/7/2017https://applications.mypalmbeachclerk.com/eCaseView/search.aspx

16div-000077



1841 03/15/2005 RESPONSE TO:

1842 03/15/2005 SEALED

1843 03/15/2005 NOTICE OF FILING

1844 03/15/2005 SEALED

1845 03/15/2005 NOTICE OF FILING

1846 03/15/2005 SEALED

1847 03/15/2005 RESPONSE TO:

1848 03/15/2005 DEPOSITION

1849 03/15/2005 RESPONSE TO:

1850 03/16/2005 MOTION

1851 03/16/2005 RESPONSE TO:

1852 03/16/2005 RESPONSE TO:

1853 03/16/2005 RESPONSE TO:

1854 03/16/2005 MOTION TO COMPEL

1855 03/16/2005 NOTICE OF HEARING

1856 03/16/2005 MOTION

1857 03/16/2005 NOTICE OF HEARING

1858 03/16/2005 MOTION

1859 03/16/2005 MOTION

1860 03/16/2005 MOTION

1861 03/16/2005 AGREED ORDER

1862 03/16/2005 ORDER

1863 03/16/2005 CORRESPONDENCE

1864 03/16/2005 ORDER
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1865 03/16/2005 NOTICE OF FILING

1866 03/16/2005 SEALED

1867 03/16/2005 NOTICE OF FILING

1868 03/16/2005 SEALED

1869 03/16/2005 NOTICE OF FILING

1870 03/16/2005 SEALED

1871 03/16/2005 NOTICE OF FILING

1872 03/16/2005 SEALED

1873 03/16/2005 NOTICE OF FILING

1874 03/16/2005 SEALED

1875 03/16/2005 CORRESPONDENCE

1876 03/16/2005 RESPONSE TO:

1877 03/16/2005 RESPONSE TO:

1878 03/17/2005 MOTION

1879 03/17/2005 NOTICE OF HEARING

1880 03/17/2005 NOTICE OF FILING

1881 03/17/2005 NOTICE OF FILING

1882 03/17/2005 EXHIBIT

1883 03/18/2005 NOTICE

1884 03/18/2005 ORDER

1885 03/18/2005 CORRESPONDENCE

1886 03/18/2005 ORDER

1887 03/18/2005 CORRESPONDENCE

1888 03/18/2005 SEALED

Page 79 of 123eCaseView

2/7/2017https://applications.mypalmbeachclerk.com/eCaseView/search.aspx

16div-000079



1889 03/18/2005 SEALED

1890 03/18/2005 NOTICE OF FILING

1891 03/18/2005 NOTICE OF FILING

1892 03/18/2005 MOTION

1893 03/18/2005 RESPONSE TO:

1894 03/18/2005 NOTICE

1895 03/18/2005 RESPONSE TO:

1896 03/18/2005 RESPONSE TO:

1897 03/18/2005 MOTION

1898 03/18/2005 NOTICE

1899 03/18/2005 RESPONSE TO:

1900 03/21/2005 NOTICE

1901 03/21/2005 NOTICE

1902 03/21/2005 RESPONSE TO:

1903 03/21/2005 EXHIBIT LIST

1904 03/21/2005 RESPONSE TO:

1905 03/21/2005 RESPONSE TO:

1906 03/21/2005 NOTICE

1907 03/21/2005 NOTICE

1908 03/21/2005 MOTION TO COMPEL

1909 03/21/2005 NOTICE

1910 03/21/2005 NOTICE

1911 03/21/2005 NOTICE OF FILING

1912 03/21/2005 SEALED
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1913 03/21/2005 NOTICE OF FILING

1914 03/21/2005 SEALED

1915 03/21/2005 NOTICE OF FILING

1916 03/21/2005 SEALED

1917 03/21/2005 SEALED

1918 03/22/2005 ORDER

1919 03/22/2005 NOTICE

1920 03/22/2005 ORDER

1921 03/22/2005 CORRESPONDENCE

1922 03/23/2005 ORDER

1923 03/23/2005 ORDER

1924 03/23/2005 MOTION

1925 03/23/2005 NOTICE OF FILING

1926 03/23/2005 MOTION

1927 03/23/2005 NOTICE

1928 03/23/2005 NOTICE OF FILING

1929 03/23/2005 SEALED

1930 03/23/2005 ORDER

1931 03/24/2005 ORDER

1932 03/24/2005 ORDER

1933 03/24/2005 ORDER

1934 03/24/2005 ORDER

1935 03/24/2005 SUBPOENA RETURNED / SERVED

1936 03/24/2005 SUBPOENA RETURNED / SERVED
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1937 03/24/2005 ORDER

1938 03/24/2005 ORDER

1939 03/24/2005 ORDER

1940 03/24/2005 LETTER

1941 03/24/2005 MOTION

1942 03/24/2005 ORDER

1943 03/25/2005 MEMORANDUM OF LAW

1944 03/28/2005 NOTICE

1945 03/28/2005 NOTICE OF FILING

1946 03/28/2005 NOTICE

1947 03/28/2005 REPLY/RESPONSE

1948 03/28/2005 MOTION

1949 03/28/2005 NOTICE OF HEARING

1950 03/28/2005 STATEMENT

1951 03/28/2005 ORDER

1952 03/28/2005 ORDER

1953 03/28/2005 ORDER

1954 03/29/2005 STATEMENT

1955 03/29/2005 ORDER

1956 03/29/2005 ORDER

1957 03/29/2005 ORDER

1958 03/29/2005 ORDER

1959 03/29/2005 ORDER

1960 03/29/2005 MOTION TO STRIKE
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1961 03/29/2005 ORDER

1962 03/30/2005 MOTION

1963 03/30/2005 ORDER

1964 03/30/2005 ORDER

1965 03/30/2005 ORDER

1966 03/30/2005 AGREED ORDER

1967 03/30/2005 ORDER

1968 03/30/2005 ORDER

1969 03/30/2005 CORRESPONDENCE

1970 03/30/2005 ORDER

1971 03/30/2005 NOTICE

1972 03/30/2005 ORDER

1973 03/30/2005 CORRESPONDENCE

1974 03/31/2005 ORDER

1975 03/31/2005 ORDER

1976 03/31/2005 CORRESPONDENCE

1977 03/31/2005 NOTICE

1978 03/31/2005 MOTION

1979 03/31/2005 NOTICE

1980 03/31/2005 NOTICE OF COMPLIANCE

1981 03/31/2005 NOTICE

1982 03/31/2005 NOTICE

1983 03/31/2005 NOTICE OF FILING

1984 04/01/2005 MOTION
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1985 04/01/2005 NOTICE OF HEARING

1986 04/01/2005 NOTICE

1987 04/01/2005 NOTICE OF TAKING DEPOSITION

1988 04/04/2005 MOTION

1989 04/04/2005 NOTICE OF HEARING

1990 04/04/2005 NOTICE OF HEARING

1991 04/04/2005 NOTICE

1992 04/04/2005 NOTICE

1993 04/04/2005 NOTICE

1994 04/04/2005 MOTION

1995 04/04/2005 NOTICE OF HEARING

1996 04/04/2005 MOTION

1997 04/04/2005 NOTICE OF HEARING

1998 04/04/2005 MOTION

1999 04/04/2005 NOTICE OF HEARING

2000 04/04/2005 MOTION

2001 04/04/2005 NOTICE OF HEARING

2002 04/04/2005 MOTION

2003 04/04/2005 DISCLOSURE

2004 04/04/2005 MOTION

2005 04/04/2005 NOTICE OF HEARING

2006 04/04/2005 NOTICE OF FILING

2007 04/04/2005 SEALED

2008 04/04/2005 MOTION
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2009 04/05/2005 NOTICE OF FILING

2010 04/05/2005 SEALED

2011 04/05/2005 MOTION

2012 04/05/2005 ORDER

2013 04/05/2005 ORDER

2014 04/05/2005 ORDER

2015 04/05/2005 AGREED ORDER

2016 04/05/2005 ORDER

2017 04/05/2005 ORDER

2018 04/05/2005 ORDER

2019 04/05/2005 ORDER

2020 04/05/2005 ORDER

2021 04/05/2005 ORDER

2022 04/05/2005 ORDER

2023 04/05/2005 ORDER

2024 04/05/2005 NOTICE

2025 04/05/2005 MOTION

2026 04/05/2005 ORDER

2027 04/05/2005 ORDER

2028 04/05/2005 RESPONSE TO:

2029 04/05/2005 MOTION

2030 04/05/2005 NOTICE

2031 04/05/2005 MOTION

2032 04/05/2005 NOTICE
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2033 04/05/2005 MOTION

2034 04/05/2005 NOTICE

2035 04/05/2005 MOTION

2036 04/06/2005 MOTION

2037 04/06/2005 MOTION TO STRIKE

2038 04/06/2005 NOTICE OF HEARING

2039 04/06/2005 MOTION

2040 04/06/2005 NOTICE OF HEARING

2041 04/06/2005 DISCLOSURE

2042 04/06/2005 DISCLOSURE

2043 04/06/2005 ORDER

2044 04/06/2005 NOTICE OF HEARING

2045 04/06/2005 RESPONSE TO:

2046 04/07/2005 ORDER

2047 04/07/2005 ORDER

2048 04/07/2005 EXHIBIT LIST

2049 04/07/2005 DISCLOSURE

2050 04/07/2005 RESPONSE TO:

2051 04/07/2005 NOTICE

2052 04/07/2005 MOTION

2053 04/07/2005 NOTICE OF HEARING

2054 04/08/2005 NOTICE OF FILING

2055 04/08/2005 ORDER

2056 04/08/2005 ORDER
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2057 04/08/2005 NOTICE OF TAKING DEPOSITION

2058 04/11/2005 MOTION

2059 04/11/2005 FEE/PRO HAC VICE ($100.00)

2060 04/11/2005 RECEIPT FOR PAYMENT

2061 04/11/2005 NOTICE

2062 04/11/2005 MOTION TO COMPEL

2063 04/11/2005 NOTICE OF HEARING

2064 04/11/2005 RESPONSE TO:

2065 04/11/2005 MOTION

2066 04/11/2005 DISCLOSURE

2067 04/11/2005 MOTION

2068 04/11/2005 NOTICE OF HEARING

2069 04/11/2005 ORDER

2070 04/11/2005 ORDER

2071 04/11/2005 ORDER

2072 04/11/2005 ORDER

2073 04/11/2005 AGREED ORDER

2074 04/11/2005 ORDER

2075 04/11/2005 NOTICE OF FILING

2076 04/11/2005 SEALED

2077 04/12/2005 MOTION

2078 04/12/2005 ORDER

2079 04/12/2005 MOTION

2080 04/12/2005 MOTION
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2081 04/12/2005 MOTION

2082 04/12/2005 NOTICE OF HEARING

2083 04/12/2005 DISCLOSURE

2084 04/12/2005 ORDER

2085 04/12/2005 ORDER

2086 04/13/2005 RESPONSE TO:

2087 04/13/2005 ORDER

2088 04/13/2005 AGREED ORDER

2089 04/13/2005 EXHIBIT LIST

2090 04/13/2005 JURY QUESTIONS

2091 04/13/2005 JURY QUESTIONS

2092 04/13/2005 SEALED

2093 04/14/2005 ORDER

2094 04/14/2005 ORDER

2095 04/14/2005 ORDER

2096 04/15/2005 ORDER

2097 04/15/2005 ORDER

2098 04/15/2005 ORDER

2099 04/15/2005 ORDER

2100 04/15/2005 ORDER

2101 04/15/2005 ORDER

2102 04/15/2005 NOTICE

2103 04/15/2005 NOTICE

2104 04/15/2005 STATEMENT
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2105 04/18/2005 ORDER

2106 04/18/2005 ORDER

2107 04/18/2005 MOTION

2108 04/18/2005 MOTION

2109 04/18/2005 NOTICE OF HEARING

2110 04/18/2005 MOTION

2111 04/18/2005 NOTICE OF FILING

2112 04/18/2005 MOTION

2113 04/18/2005 NOTICE

2114 04/18/2005 NOTICE

2115 04/18/2005 NOTICE OF HEARING

2116 04/18/2005 MOTION

2117 04/18/2005 NOTICE

2118 04/18/2005 JURY QUESTIONS

2119 04/19/2005 ORDER

2120 04/19/2005 ORDER

2121 04/19/2005 MOTION

2122 04/19/2005 MOTION

2123 04/19/2005 BRIEF

2124 04/19/2005 NOTICE

2125 04/19/2005 SEALED

2126 04/19/2005 NOTICE OF FILING

2127 04/20/2005 ORDER

2128 04/20/2005 MOTION
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2129 04/20/2005 NOTICE

2130 04/20/2005 NOTICE OF FILING

2131 04/20/2005 SEALED

2132 04/21/2005 MOTION

2133 04/21/2005 NOTICE OF HEARING

2134 04/21/2005 ORDER

2135 04/21/2005 SEALED

2136 04/21/2005 JURY QUESTIONS

2137 04/22/2005 MOTION

2138 04/22/2005 MOTION

2139 04/22/2005 RESPONSE TO:

2140 04/22/2005 RESPONSE TO:

2141 04/22/2005 RESPONSE TO:

2142 04/22/2005 DISCLOSURE

2143 04/22/2005 MOTION

2144 04/22/2005 NOTICE OF FILING

2145 04/22/2005 NOTICE

2146 04/22/2005 MOTION

2147 04/22/2005 ORDER

2148 04/22/2005 NOTICE OF FILING

2149 04/22/2005 SEALED

2150 04/25/2005 MOTION

2151 04/25/2005 NOTICE

2152 04/25/2005 NOTICE
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2153 04/25/2005 MOTION

2154 04/25/2005 MOTION

2155 04/25/2005 MOTION TO COMPEL

2156 04/25/2005 MOTION

2157 04/25/2005 BRIEF

2158 04/25/2005 BRIEF

2159 04/25/2005 MEMORANDUM

2160 04/25/2005 ORDER

2161 04/25/2005 CORRESPONDENCE

2162 04/25/2005 NOTICE OF FILING

2163 04/25/2005 SEALED

2164 04/25/2005 JURY QUESTIONS

2165 04/26/2005 ORDER

2166 04/26/2005 ORDER

2167 04/26/2005 MOTION

2168 04/26/2005 MEMORANDUM

2169 04/26/2005 AFFIDAVIT

2170 04/27/2005 RESPONSE TO:

2171 04/27/2005 EXHIBIT LIST

2172 04/28/2005 ORDER

2173 04/28/2005 RESPONSE TO:

2174 04/28/2005 NOTICE

2175 04/28/2005 NOTICE

2176 04/28/2005 RESPONSE TO:
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2177 04/28/2005 NOTICE

2178 04/28/2005 JURY QUESTIONS

2179 04/29/2005 REPLY/RESPONSE

2180 04/29/2005 RESPONSE TO:

2181 04/29/2005 MOTION

2182 04/29/2005 NOTICE OF HEARING

2183 04/29/2005 MOTION

2184 04/29/2005 NOTICE OF HEARING

2185 04/29/2005 NOTICE OF FILING

2186 05/02/2005 NOTICE

2187 05/02/2005 ORDER

2188 05/02/2005 ORDER

2189 05/02/2005 ORDER

2190 05/02/2005 NOTICE

2191 05/02/2005 MOTION

2192 05/02/2005 NOTICE OF HEARING

2193 05/02/2005 OBJECTION

2194 05/03/2005 ORDER

2195 05/03/2005 ORDER

2196 05/03/2005 MOTION

2197 05/03/2005 MEMORANDUM

2198 05/03/2005 NOTICE

2199 05/03/2005 MEMORANDUM

2200 05/03/2005 MOTION
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2201 05/04/2005 RESPONSE TO:

2202 05/04/2005 NOTICE

2203 05/04/2005 MEMORANDUM

2204 05/04/2005 MEMORANDUM

2205 05/04/2005 ORDER

2206 05/04/2005 CORRESPONDENCE

2207 05/04/2005 ORDER

2208 05/04/2005 ORDER

2209 05/04/2005 ORDER

2210 05/04/2005 RESPONSE TO:

2211 05/04/2005 NOTICE

2212 05/04/2005 JURY QUESTIONS

2213 05/05/2005 DISCLOSURE

2214 05/05/2005 NOTICE

2215 05/05/2005 AMENDED

2216 05/05/2005 NOTICE

2217 05/05/2005 NOTICE OF FILING

2218 05/05/2005 MOTION

2219 05/05/2005 OBJECTION

2220 05/05/2005 NOTICE

2221 05/06/2005 MOTION

2222 05/06/2005 DISCLOSURE

2223 05/06/2005 NOTICE

2224 05/06/2005 NOTICE OF FILING
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2225 05/06/2005 NOTICE OF FILING

2226 05/06/2005 NOTICE

2227 05/06/2005 OBJECTION

2228 05/06/2005 MOTION

2229 05/06/2005 NOTICE OF FILING

2230 05/06/2005 NOTICE OF FILING

2231 05/06/2005 NOTICE OF FILING

2232 05/06/2005 NOTICE OF FILING

2233 05/06/2005 NOTICE

2234 05/06/2005 NOTICE OF FILING

2235 05/06/2005 NOTICE OF FILING

2236 05/06/2005 NOTICE OF FILING

2237 05/06/2005 NOTICE OF FILING

2238 05/06/2005 NOTICE OF FILING

2239 05/06/2005 NOTICE OF FILING

2240 05/06/2005 NOTICE OF FILING

2241 05/06/2005 NOTICE OF FILING

2242 05/06/2005 NOTICE OF FILING

2243 05/06/2005 SEALED

2244 05/06/2005 NOTICE OF FILING

2245 05/06/2005 SEALED

2246 05/06/2005 NOTICE OF FILING

2247 05/06/2005 SEALED

2248 05/06/2005 NOTICE OF FILING
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2249 05/06/2005 SEALED

2250 05/06/2005 NOTICE OF FILING

2251 05/06/2005 SEALED

2252 05/06/2005 NOTICE OF FILING

2253 05/06/2005 SEALED

2254 05/06/2005 NOTICE OF FILING

2255 05/06/2005 SEALED

2256 05/06/2005 NOTICE OF FILING

2257 05/06/2005 SEALED

2258 05/06/2005 NOTICE OF FILING

2259 05/06/2005 SEALED

2260 05/06/2005 NOTICE OF FILING

2261 05/06/2005 SEALED

2262 05/06/2005 NOTICE OF FILING

2263 05/06/2005 SEALED

2264 05/06/2005 NOTICE OF FILING

2265 05/06/2005 SEALED

2266 05/06/2005 NOTICE OF FILING

2267 05/06/2005 SEALED

2268 05/06/2005 NOTICE OF FILING

2269 05/06/2005 SEALED

2270 05/06/2005 NOTICE OF FILING

2271 05/06/2005 SEALED

2272 05/06/2005 NOTICE OF FILING
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2273 05/06/2005 SEALED

2274 05/06/2005 NOTICE OF FILING

2275 05/06/2005 SEALED

2276 05/06/2005 NOTICE OF FILING

2277 05/06/2005 SEALED

2278 05/06/2005 ORDER

2279 05/06/2005 SEALED

2280 05/09/2005 OBJECTION

2281 05/09/2005 MEMORANDUM

2282 05/09/2005 NOTICE OF FILING

2283 05/09/2005 NOTICE OF FILING

2284 05/09/2005 NOTICE OF FILING

2285 05/09/2005 NOTICE OF FILING

2286 05/09/2005 NOTICE

2287 05/09/2005 NOTICE OF FILING

2288 05/09/2005 OBJECTION

2289 05/09/2005 OBJECTION

2290 05/09/2005 NOTICE OF FILING

2291 05/09/2005 NOTICE OF FILING

2292 05/09/2005 NOTICE OF FILING

2293 05/09/2005 NOTICE OF FILING

2294 05/09/2005 NOTICE OF FILING

2295 05/09/2005 ORDER

2296 05/09/2005 ORDER
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2297 05/09/2005 ORDER

2298 05/09/2005 ORDER

2299 05/09/2005 DISCLOSURE

2300 05/09/2005 NOTICE

2301 05/09/2005 NOTICE OF FILING

2302 05/09/2005 NOTICE OF FILING

2303 05/09/2005 NOTICE OF FILING

2304 05/09/2005 NOTICE OF FILING

2305 05/09/2005 NOTICE OF FILING

2306 05/09/2005 SEALED

2307 05/09/2005 NOTICE OF FILING

2308 05/09/2005 SEALED

2309 05/09/2005 NOTICE OF FILING

2310 05/09/2005 SEALED

2311 05/09/2005 NOTICE OF FILING

2312 05/09/2005 SEALED

2313 05/09/2005 NOTICE OF FILING

2314 05/09/2005 SEALED

2315 05/09/2005 NOTICE OF FILING

2316 05/09/2005 SEALED

2317 05/09/2005 NOTICE OF FILING

2318 05/09/2005 SEALED

2319 05/09/2005 NOTICE OF FILING

2320 05/09/2005 SEALED
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2321 05/09/2005 SERVICE RETURNED (NUMBERED)

2322 05/09/2005 ORDER

2323 05/09/2005 MEDIATION REPORT

2324 05/10/2005 NOTICE OF FILING

2325 05/10/2005 NOTICE OF FILING

2326 05/10/2005 NOTICE OF FILING

2327 05/10/2005 NOTICE OF FILING

2328 05/10/2005 NOTICE OF FILING

2329 05/10/2005 NOTICE OF FILING

2330 05/10/2005 NOTICE OF FILING

2331 05/10/2005 NOTICE OF FILING

2332 05/10/2005 NOTICE OF FILING

2333 05/10/2005 NOTICE OF FILING

2334 05/10/2005 NOTICE OF FILING

2335 05/10/2005 NOTICE OF FILING

2336 05/10/2005 NOTICE OF FILING

2337 05/10/2005 NOTICE OF FILING

2338 05/10/2005 NOTICE OF FILING

2339 05/10/2005 NOTICE OF FILING

2340 05/10/2005 NOTICE OF FILING

2341 05/10/2005 SEALED

2342 05/10/2005 NOTICE OF FILING

2343 05/10/2005 SEALED

2344 05/10/2005 NOTICE OF FILING
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2345 05/10/2005 SEALED

2346 05/10/2005 NOTICE OF FILING

2347 05/10/2005 SEALED

2348 05/10/2005 MOTION

2349 05/10/2005 RESPONSE TO:

2350 05/10/2005 MOTION

2351 05/10/2005 NOTICE OF FILING

2352 05/10/2005 ORDER

2353 05/10/2005 MOTION TO STRIKE

2354 05/10/2005 REQUEST

2355 05/10/2005 MOTION

2356 05/10/2005 ORDER

2357 05/10/2005 ORDER

2358 05/10/2005 MOTION

2359 05/10/2005 STATEMENT

2360 05/11/2005 STATEMENT

2361 05/11/2005 MOTION

2362 05/11/2005 NOTICE

2363 05/12/2005 ORDER

2364 05/12/2005 NOTICE

2365 05/12/2005 NOTICE OF FILING

2366 05/12/2005 ADDENDUM

2367 05/12/2005 ORDER

2368 05/12/2005 SEALED
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2369 05/13/2005 NOTICE OF FILING

2370 05/13/2005 SEALED

2371 05/13/2005 NOTICE

2372 05/13/2005 RESPONSE TO:

2373 05/13/2005 REPLY/RESPONSE

2374 05/13/2005 MOTION

2375 05/13/2005 MOTION

2376 05/13/2005 RESPONSE TO:

2377 05/13/2005 JURY QUESTIONS

2378 05/13/2005 JURY QUESTIONS

2379 05/13/2005 JURY QUESTIONS

2380 05/13/2005 JURY QUESTIONS

2381 05/16/2005 NOTE

2382 05/16/2005 REQUESTED JURY INSTRUCTIONS

2383 05/16/2005 VERDICT BOOK 018592 PAGE 00119

2384 05/16/2005 ORDER

2385 05/16/2005 ORDER

2386 05/16/2005 ORDER

2387 05/16/2005 MOTION

2388 05/16/2005 SEALED

2389 05/17/2005 EXHIBIT LIST

2390 05/17/2005 REQUESTED JURY INSTRUCTIONS

2391 05/17/2005 REQUESTED JURY INSTRUCTIONS

2392 05/17/2005 NOTICE OF FILING
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2393 05/17/2005 NOTICE OF FILING

2394 05/17/2005 SEALED

2395 05/18/2005 NOTICE

2396 05/18/2005 NOTICE

2397 05/18/2005 REQUESTED JURY INSTRUCTIONS

2398 05/18/2005 NOTE

2399 05/18/2005 VERDICT BOOK 018608 PAGE 00055

2400 05/18/2005 MOTION

2401 05/18/2005 MEMORANDUM

2402 05/19/2005 OBJECTION

2403 05/19/2005 ORDER SETTING HEARING

2404 05/19/2005 RESPONSE TO:

2405 05/25/2005 ORDER

2406 05/25/2005 CORRESPONDENCE

2407 05/26/2005 EXHIBIT LIST

2408 05/26/2005 EXHIBIT LIST

2409 05/26/2005 EXHIBIT LIST

2410 05/26/2005 EXHIBIT LIST

2411 05/26/2005 EXHIBIT LIST

2412 05/26/2005 EXHIBIT LIST

2413 05/26/2005 EXHIBIT LIST

2414 05/26/2005 EXHIBIT LIST

2415 05/26/2005 MOTION

2416 05/26/2005 MOTION
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2417 05/26/2005 MOTION

2418 05/27/2005 MOTION

2419 05/27/2005 MOTION

2420 06/06/2005 BRIEF

2421 06/06/2005 NOTICE OF HEARING

2422 06/07/2005 EXHIBIT LIST

2423 06/07/2005 MEMORANDUM

2424 06/07/2005 MEMORANDUM

2425 06/07/2005 NOTICE OF FILING

2426 06/07/2005 SEALED

2427 06/08/2005 MEMORANDUM

2428 06/08/2005 DISCLOSURE

2429 06/08/2005 NOTICE OF FILING

2430 06/08/2005 SEALED

2431 06/09/2005 NOTICE OF FILING

2432 06/09/2005 MOTION

2433 06/09/2005 NOTICE OF HEARING

2434 06/10/2005 NOTICE OF CANCELLATION

2435 06/13/2005 FEE/PRO HAC VICE ($100.00)

2436 06/13/2005 RECEIPT FOR PAYMENT

2437 06/13/2005 MOTION

2438 06/13/2005 NOTICE OF TAKING DEPOSITION

2439 06/13/2005 MOTION

2440 06/13/2005 NOTICE OF HEARING
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2441 06/13/2005 MOTION

2442 06/13/2005 NOTICE OF CANCELLATION

2443 06/13/2005 BRIEF

2444 06/14/2005 NOTICE OF FILING

2445 06/14/2005 RESPONSE TO:

2446 06/14/2005 WITNESS LIST

2447 06/14/2005 EXHIBIT LIST

2448 06/14/2005 OBJECTION

2449 06/14/2005 OBJECTION

2450 06/15/2005 MEMORANDUM

2451 06/15/2005 RESPONSE TO:

2452 06/15/2005 NOTICE OF TAKING DEPOSITION

2453 06/15/2005 RESPONSE TO:

2454 06/15/2005 NOTICE OF FILING

2455 06/15/2005 SEALED

2456 06/16/2005 MOTION TO COMPEL

2457 06/16/2005 NOTICE OF FILING

2458 06/16/2005 AGREED ORDER

2459 06/16/2005 ORDER

2460 06/16/2005 NOTICE OF TAKING DEPOSITION

2461 06/17/2005 WITNESS LIST

2462 06/17/2005 NOTICE

2463 06/17/2005 EXHIBIT LIST

2464 06/17/2005 ORDER
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2465 06/20/2005 EXHIBIT LIST

2466 06/20/2005 EXHIBIT LIST

2467 06/21/2005 ORDER

2468 06/22/2005 ORDER

2469 06/22/2005 ORDER

2470 06/23/2005 FINAL JUDGMENT

2471 06/23/2005 DISPOSED BY JURY TRIAL

2472 06/23/2005 ORDER

2473 06/23/2005 ORDER

2474 06/23/2005 MOTION

2475 06/23/2005 NOTICE OF FILING

2476 06/23/2005 ORDER

2477 06/23/2005 CORRESPONDENCE

2478 06/23/2005 CORRESPONDENCE

2479 06/23/2005 ORDER

2480 06/23/2005 REOPEN

2481 06/23/2005 REDISPOSED

2482 06/23/2005 REOPEN

2483 06/23/2005 REDISPOSED

2484 06/23/2005 REOPEN

2485 06/24/2005 ORDER

2486 06/24/2005 CORRESPONDENCE

2487 06/24/2005 ORDER

2488 06/27/2005 NOTICE OF APPEAL BOOK 018819 PAGE 01767
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2489 06/27/2005 CAFF/NOA/

2490 06/27/2005 RECEIPT FOR PAYMENT

2491 06/27/2005 BOND

2492 06/28/2005 EXHIBIT LIST

2493 06/28/2005 NOTICE OF SERVICE

2494 07/07/2005 DIRECTIONS TO CLERK

2495 07/07/2005 DESIGNATION TO COURT REPORTER

2496 07/07/2005 NOTICE OF FILING

2497 07/07/2005 NOTICE OF FILING

2498 07/07/2005 NOTICE OF FILING

2499 07/07/2005 NOTICE OF FILING

2500 07/11/2005 ACKNOWLEDGMENT OF NEW CASE

2501 07/14/2005 NOTICE OF FILING

2502 07/14/2005 TRANSCRIPT

2503 07/14/2005 TRANSCRIPT

2504 07/14/2005 TRANSCRIPT

2505 07/14/2005 TRANSCRIPT

2506 07/14/2005 TRANSCRIPT

2507 07/14/2005 TRANSCRIPT

2508 07/14/2005 TRANSCRIPT

2509 07/14/2005 TRANSCRIPT

2510 07/14/2005 TRANSCRIPT

2511 07/14/2005 TRANSCRIPT

2512 07/14/2005 TRANSCRIPT
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2513 07/14/2005 TRANSCRIPT

2514 07/14/2005 TRANSCRIPT

2515 07/14/2005 TRANSCRIPT

2516 07/14/2005 TRANSCRIPT

2517 07/14/2005 TRANSCRIPT

2518 07/14/2005 TRANSCRIPT

2519 07/14/2005 TRANSCRIPT

2520 07/14/2005 TRANSCRIPT

2521 07/14/2005 TRANSCRIPT

2522 07/14/2005 TRANSCRIPT

2523 07/14/2005 TRANSCRIPT

2524 07/14/2005 TRANSCRIPT

2525 07/14/2005 TRANSCRIPT

2526 07/14/2005 TRANSCRIPT

2527 07/19/2005 MOTION

2528 07/19/2005 AMENDED

2529 07/20/2005 TRANSCRIPT

2530 07/20/2005 TRANSCRIPT

2531 07/20/2005 TRANSCRIPT

2532 07/20/2005 TRANSCRIPT

2533 07/20/2005 TRANSCRIPT

2534 07/20/2005 TRANSCRIPT

2535 07/20/2005 TRANSCRIPT

2536 07/20/2005 TRANSCRIPT
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2537 07/20/2005 TRANSCRIPT

2538 07/20/2005 TRANSCRIPT

2539 07/20/2005 TRANSCRIPT

2540 07/20/2005 TRANSCRIPT

2541 07/20/2005 TRANSCRIPT

2542 07/20/2005 TRANSCRIPT

2543 07/20/2005 TRANSCRIPT

2544 07/20/2005 TRANSCRIPT

2545 07/20/2005 TRANSCRIPT

2546 07/20/2005 TRANSCRIPT

2547 07/20/2005 TRANSCRIPT

2548 07/20/2005 TRANSCRIPT

2549 07/20/2005 TRANSCRIPT

2550 07/20/2005 TRANSCRIPT

2551 07/20/2005 TRANSCRIPT

2552 07/20/2005 TRANSCRIPT

2553 07/20/2005 TRANSCRIPT

2554 07/20/2005 TRANSCRIPT

2555 07/20/2005 TRANSCRIPT

2556 07/20/2005 TRANSCRIPT

2557 07/20/2005 TRANSCRIPT

2558 07/20/2005 TRANSCRIPT

2559 07/20/2005 TRANSCRIPT

2560 07/20/2005 TRANSCRIPT
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2561 07/20/2005 TRANSCRIPT

2562 07/20/2005 TRANSCRIPT

2563 07/20/2005 TRANSCRIPT

2564 07/20/2005 TRANSCRIPT

2565 07/20/2005 TRANSCRIPT

2566 07/20/2005 TRANSCRIPT

2567 07/20/2005 TRANSCRIPT

2568 07/20/2005 TRANSCRIPT

2569 07/20/2005 TRANSCRIPT

2570 07/20/2005 TRANSCRIPT

2571 07/20/2005 TRANSCRIPT

2572 07/20/2005 TRANSCRIPT

2573 07/20/2005 TRANSCRIPT

2574 07/20/2005 TRANSCRIPT

2575 07/20/2005 TRANSCRIPT

2576 07/20/2005 TRANSCRIPT

2577 07/20/2005 TRANSCRIPT

2578 07/20/2005 TRANSCRIPT

2579 07/20/2005 TRANSCRIPT

2580 07/20/2005 TRANSCRIPT

2581 07/20/2005 TRANSCRIPT

2582 07/20/2005 TRANSCRIPT

2583 07/20/2005 TRANSCRIPT

2584 07/20/2005 TRANSCRIPT
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2585 07/20/2005 TRANSCRIPT

2586 07/20/2005 TRANSCRIPT

2587 07/20/2005 TRANSCRIPT

2588 07/20/2005 TRANSCRIPT

2589 07/20/2005 TRANSCRIPT

2590 07/20/2005 TRANSCRIPT

2591 07/20/2005 TRANSCRIPT

2592 07/20/2005 TRANSCRIPT

2593 07/20/2005 TRANSCRIPT

2594 07/20/2005 TRANSCRIPT

2595 07/20/2005 TRANSCRIPT

2596 07/20/2005 TRANSCRIPT

2597 07/20/2005 TRANSCRIPT

2598 07/20/2005 TRANSCRIPT

2599 07/20/2005 TRANSCRIPT

2600 07/20/2005 TRANSCRIPT

2601 07/20/2005 TRANSCRIPT

2602 07/20/2005 TRANSCRIPT

2603 07/20/2005 TRANSCRIPT

2604 07/20/2005 TRANSCRIPT

2605 07/20/2005 TRANSCRIPT

2606 07/20/2005 TRANSCRIPT

2607 07/20/2005 TRANSCRIPT

2608 07/20/2005 TRANSCRIPT

Page 109 of 123eCaseView

2/7/2017https://applications.mypalmbeachclerk.com/eCaseView/search.aspx

16div-000109



2609 07/20/2005 TRANSCRIPT

2610 07/20/2005 TRANSCRIPT

2611 07/20/2005 TRANSCRIPT

2612 07/20/2005 TRANSCRIPT

2613 07/20/2005 TRANSCRIPT

2614 07/20/2005 TRANSCRIPT

2615 07/20/2005 TRANSCRIPT

2616 07/20/2005 TRANSCRIPT

2617 07/20/2005 TRANSCRIPT

2618 07/20/2005 TRANSCRIPT

2619 07/20/2005 TRANSCRIPT

2620 07/20/2005 TRANSCRIPT

2621 07/20/2005 TRANSCRIPT

2622 07/20/2005 TRANSCRIPT

2623 07/20/2005 TRANSCRIPT

2624 07/20/2005 TRANSCRIPT

2625 07/20/2005 TRANSCRIPT

2626 07/20/2005 TRANSCRIPT

2627 07/20/2005 TRANSCRIPT

2628 07/20/2005 TRANSCRIPT

2629 07/20/2005 TRANSCRIPT

2630 07/20/2005 TRANSCRIPT

2631 07/20/2005 TRANSCRIPT

2632 07/20/2005 TRANSCRIPT
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2633 07/20/2005 TRANSCRIPT

2634 07/20/2005 TRANSCRIPT

2635 07/20/2005 TRANSCRIPT

2636 07/20/2005 TRANSCRIPT

2637 07/20/2005 TRANSCRIPT

2638 07/20/2005 TRANSCRIPT

2639 07/20/2005 TRANSCRIPT

2640 07/20/2005 TRANSCRIPT

2641 07/20/2005 TRANSCRIPT

2642 07/20/2005 TRANSCRIPT

2643 07/20/2005 TRANSCRIPT

2644 07/20/2005 TRANSCRIPT

2645 07/20/2005 TRANSCRIPT

2646 07/20/2005 TRANSCRIPT

2647 07/20/2005 TRANSCRIPT

2648 07/20/2005 TRANSCRIPT

2649 07/20/2005 TRANSCRIPT

2650 07/20/2005 TRANSCRIPT

2651 07/20/2005 TRANSCRIPT

2652 07/20/2005 TRANSCRIPT

2653 07/20/2005 TRANSCRIPT

2654 07/20/2005 TRANSCRIPT

2655 07/20/2005 TRANSCRIPT

2656 07/20/2005 TRANSCRIPT
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2657 07/20/2005 TRANSCRIPT

2658 07/20/2005 TRANSCRIPT

2659 07/20/2005 TRANSCRIPT

2660 07/20/2005 TRANSCRIPT

2661 07/20/2005 TRANSCRIPT

2662 07/20/2005 TRANSCRIPT

2663 07/20/2005 TRANSCRIPT

2664 07/20/2005 TRANSCRIPT

2665 07/20/2005 TRANSCRIPT

2666 07/20/2005 TRANSCRIPT

2667 07/20/2005 TRANSCRIPT

2668 07/20/2005 TRANSCRIPT

2669 07/20/2005 TRANSCRIPT

2670 07/20/2005 TRANSCRIPT

2671 07/20/2005 TRANSCRIPT

2672 07/20/2005 TRANSCRIPT

2673 07/20/2005 TRANSCRIPT

2674 07/20/2005 TRANSCRIPT

2675 07/20/2005 TRANSCRIPT

2676 07/20/2005 TRANSCRIPT

2677 07/20/2005 TRANSCRIPT

2678 07/20/2005 TRANSCRIPT

2679 07/20/2005 TRANSCRIPT

2680 07/20/2005 TRANSCRIPT
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2681 07/22/2005 NOTICE OF APPEAL BOOK 018961 PAGE 01125

2682 07/22/2005 CAFF/NOA/

2683 07/22/2005 RECEIPT FOR PAYMENT

2684 07/25/2005 MOTION

2685 07/26/2005 MOTION

2686 07/26/2005 NOTICE OF HEARING

2687 07/27/2005 PETITION

2688 07/28/2005 NOTICE OF FILING

2689 07/29/2005 ACKNOWLEDGMENT OF NEW CASE

2690 08/01/2005 NOTICE OF HEARING

2691 08/01/2005 RESPONSE TO:

2692 08/02/2005 DIRECTIONS TO CLERK

2693 08/02/2005 STATEMENT-JUDICIAL ACTS

2694 08/02/2005 ORDER

2695 08/04/2005 ORDER SETTING HEARING

2696 08/05/2005 INVOICE

2697 08/05/2005 INDEX TO RECORD ON APPEAL

2698 08/12/2005 INDEX TO RECORD ON APPEAL

2699 08/12/2005 INVOICE

2700 08/15/2005 RECEIPT FOR PAYMENT

2701 08/25/2005 NOTICE

2702 08/29/2005 TRUE COPY

2703 08/29/2005 ORDER

2704 09/01/2005 RECEIPT FOR PAYMENT
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2705 09/06/2005 TRUE COPY

2706 09/06/2005 AGREED ORDER

2707 09/08/2005 TRUE COPY

2708 09/08/2005 NOTICE OF APPEARANCE

2709 09/12/2005 STIPULATION AND ORDER

2710 09/13/2005 NOTICE OF APPEARANCE

2711 09/14/2005 NOTICE

2712 09/15/2005 STIPULATION

2713 09/20/2005 FEE/PRO HAC VICE ($100.00)

2714 09/20/2005 FEE/PRO HAC VICE ($100.00)

2715 09/20/2005 RECEIPT FOR PAYMENT

2716 09/20/2005 MOTION

2717 09/20/2005 MOTION

2718 09/20/2005 NOTICE

2719 09/20/2005 NOTICE

2720 09/20/2005 NOTICE

2721 09/20/2005 NOTICE

2722 09/21/2005 EXHIBIT CHECK OUT RECEIPT

2723 09/22/2005 NOTICE TRANSMIT RECORD APPEAL

2724 09/22/2005 MOTION

2725 09/22/2005 MOTION

2726 09/22/2005 ORDER

2727 09/22/2005 ORDER

2728 09/22/2005 ORDER
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2729 09/22/2005 ORDER

2730 09/22/2005 FEE/PRO HAC VICE ($100.00)

2731 09/22/2005 FEE/PRO HAC VICE ($100.00)

2732 09/23/2005 INVOICE

2733 09/23/2005 INDEX TO RECORD ON APPEAL

2734 09/23/2005 MOTION

2735 09/23/2005 MOTION

2736 09/23/2005 MOTION

2737 09/23/2005 MOTION

2738 09/23/2005 AGREED ORDER

2739 09/23/2005 AGREED ORDER

2740 09/23/2005 AGREED ORDER

2741 09/23/2005 FEE/PRO HAC VICE ($100.00)

2742 09/23/2005 FEE/PRO HAC VICE ($100.00)

2743 09/23/2005 FEE/PRO HAC VICE ($100.00)

2744 09/23/2005 FEE/PRO HAC VICE ($100.00)

2745 09/27/2005 RECEIPT FOR PAYMENT

2746 09/27/2005 STIPULATION AND ORDER

2747 09/28/2005 RECEIPT FOR PAYMENT

2748 09/28/2005 ORDER

2749 09/28/2005 ORDER

2750 09/30/2005 MOTION

2751 09/30/2005 MOTION

2752 10/03/2005 RECEIPT FOR PAYMENT
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2753 10/03/2005 VOIDED RECEIPT

2754 10/03/2005 RECEIPT FOR PAYMENT

2755 10/05/2005 AGREED ORDER

2756 10/05/2005 AGREED ORDER

2757 10/07/2005 LETTER

2758 10/11/2005 BRIEF

2759 10/12/2005 FEE/PRO HAC VICE ($100.00)

2760 10/12/2005 FEE/PRO HAC VICE ($100.00)

2761 10/12/2005 FEE/PRO HAC VICE ($100.00)

2762 10/12/2005 MOTION

2763 10/12/2005 MOTION

2764 10/12/2005 MOTION

2765 10/12/2005 FEE/PRO HAC VICE ($100.00)

2766 10/13/2005 RECEIPT FOR PAYMENT

2767 10/13/2005 RECEIPT FOR PAYMENT

2768 10/13/2005 RECEIPT FOR PAYMENT

2769 10/17/2005 ORDER

2770 10/17/2005 ORDER

2771 10/17/2005 ORDER

2772 10/19/2005 MOTION

2773 10/19/2005 NOTICE OF HEARING

2774 10/20/2005 MOTION

2775 10/20/2005 ORDER

2776 10/20/2005 ORDER
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2777 10/20/2005 ORDER SETTING STATUS HEARING

2778 10/20/2005 ORDER SETTING STATUS HEARING

2779 10/21/2005 ORDER

2780 10/21/2005 RE-NOTICE OF HEARING

2781 10/31/2005 RETURNED MAIL

2782 10/31/2005 MOTION

2783 10/31/2005 NOTICE OF HEARING

2784 10/31/2005 RE-NOTICE OF HEARING

2785 10/31/2005 RE-NOTICE OF HEARING

2786 10/31/2005 RE-NOTICE OF HEARING

2787 11/01/2005 RESPONSE TO:

2788 11/01/2005 NOTICE OF FILING

2789 11/01/2005 NOTICE OF FILING

2790 11/02/2005 NOTICE

2791 11/02/2005 ORDER

2792 11/02/2005 ORDER

2793 11/02/2005 MEMORANDUM

2794 11/02/2005 COPY

2795 11/02/2005 COPY

2796 11/03/2005 BRIEF

2797 11/14/2005 ORDER

2798 11/16/2005 MOTION

2799 11/16/2005 NOTICE OF HEARING

2800 11/18/2005 ORDER
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2801 11/22/2005 JUDGMENT BOOK 19597 PAGE 0950

2802 12/08/2005 NOTICE OF UNAVAILABILITY

2803 12/16/2005 NOTICE OF APPEAL BOOK 19690 PAGE 0484

2804 12/16/2005 CAFF/NOA/

2805 12/16/2005 RECEIPT FOR PAYMENT

2806 12/16/2005 NOTICE OF SERVICE

2807 12/16/2005 BOND

2808 12/19/2005 NOTICE TRANSMIT RECORD APPEAL

2809 12/19/2005 INDEX TO RECORD ON APPEAL

2810 12/22/2005 ACKNOWLEDGMENT OF NEW CASE

2811 12/29/2005 ACKNOWLEDGEMENT

2812 01/09/2006 NOTICE TRANSMIT RECORD APPEAL

2813 01/11/2006 ACKNOWLEDGEMENT

2814 01/13/2006 TRUE COPY

2815 01/17/2006 INDEX TO RECORD ON APPEAL

2816 01/17/2006 INVOICE

2817 01/30/2006 TRUE COPY

2818 02/02/2006 RECEIPT FOR PAYMENT

2819 06/12/2006 MANDATE

2820 06/16/2006 TRUE COPY

2821 06/22/2006 TRUE COPY

2822 08/31/2006 RECORD

2823 12/21/2006 STIPULATION

2824 12/21/2006 NOTICE
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2825 01/04/2007 ORDER

2826 01/04/2007 REDISPOSED

2827 06/08/2007 ORDER

2828 06/08/2007 LETTER

2829 06/11/2007 MOTION

2830 06/11/2007 MOTION

2831 06/12/2007 ORDER

2832 06/12/2007 ORDER

2833 06/12/2007 RECEIPT OF

2834 06/25/2007 MANDATE

2835 07/18/2007 MOTION

2836 07/18/2007 MOTION

2837 07/18/2007 MOTION

2838 08/20/2007 TRUE COPY

2839 01/02/2008 TRUE COPY

2840 01/16/2008 REQUEST

2841 01/17/2008 NOTICE OF HEARING

2842 01/17/2008 REOPEN

2843 01/22/2008 NOTICE

2844 01/23/2008 ORDER

2845 01/23/2008 NOTICE OF FILING

2846 01/25/2008 NOTICE OF HEARING

2847 01/25/2008 NOTICE

2848 01/28/2008 NOTICE OF REASSIGNMENT
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2849 02/01/2008 ORDER OF RECUSAL

2850 02/01/2008 LETTER

2851 02/01/2008 LETTER

2852 02/04/2008 NOTICE OF REASSIGNMENT

2853 02/07/2008 ORDER OF RECUSAL

2854 02/08/2008 NOTICE OF REASSIGNMENT

2855 02/22/2008 NOTICE OF HEARING

2856 02/27/2008 ORDER OF RECUSAL

2857 02/28/2008 NOTICE OF REASSIGNMENT

2858 03/04/2008 ORDER OF RECUSAL

2859 03/04/2008 RETURNED MAIL

2860 03/06/2008 NOTICE OF REASSIGNMENT

2861 03/10/2008 RECORD

2862 03/10/2008 RECORD

2863 03/10/2008 RECORD

2864 03/17/2008 MANDATE

2865 03/17/2008 ORDER SETTING HEARING

2866 03/18/2008 FINAL JUDGMENT BOOK 022528 PAGE 00227

2867 03/18/2008 REDISPOSED

2868 03/25/2008 MOTION

2869 03/25/2008 NOTICE

2870 03/25/2008 REOPEN

2871 03/31/2008 ORDER

2872 04/01/2008 MOTION
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2873 04/01/2008 MOTION

2874 04/01/2008 NOTICE OF FILING

2875 04/01/2008 NOTICE OF FILING

2876 04/01/2008 NOTICE OF FILING

2877 04/01/2008 NOTICE OF FILING

2878 04/01/2008 MOTION

2879 04/01/2008 NOTICE OF FILING

2880 04/07/2008 BRIEF

2881 04/09/2008 ORDER SETTING HEARING

2882 04/11/2008 NOTICE

2883 04/21/2008 RESPONSE TO:

2884 05/21/2008 NOTICE

2885 05/28/2008 MOTION

2886 06/02/2008 BRIEF

2887 06/02/2008 ORDER

2888 06/03/2008 MOTION

2889 06/03/2008 RESPONSE TO:

2890 06/05/2008 RECORD

2891 06/11/2008 ORDER GRANTING

2892 06/24/2008 AGREED ORDER

2893 07/25/2008 NOTICE OF TAKING DEPOSITION

2894 07/25/2008 NOTICE OF TAKING DEPOSITION

2895 07/25/2008 REQUEST

2896 07/25/2008 NOTICE OF TAKING DEPOSITION
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2897 07/25/2008 NOTICE OF TAKING DEPOSITION

2898 07/25/2008 NOTICE OF TAKING DEPOSITION

2899 07/25/2008 NOTICE OF TAKING DEPOSITION

2900 07/25/2008 NOTICE OF TAKING DEPOSITION

2901 08/20/2008 MOTION

2902 08/20/2008 SUBPOENA RETURNED / SERVED

2903 08/25/2008 RESPONSE TO:

2904 09/02/2008 ORDER

2905 09/02/2008 AGREED ORDER

2906 09/02/2008 AGREED ORDER

2907 09/10/2008 MOTION FOR EXTENSION OF TIME

2908 09/10/2008 NOTICE OF HEARING

2909 09/11/2008 MOTION

2910 09/16/2008 NOTICE OF CANCELLATION

2911 09/17/2008 AGREED ORDER

2912 09/24/2008 MOTION

2913 09/24/2008 NOTICE OF HEARING

2914 09/26/2008 NOTICE OF APPEARANCE

2915 10/01/2008 CAFF/NOA/

2916 10/01/2008 RECEIPT FOR PAYMENT

2917 10/01/2008 NOTICE OF NON FINAL APPEAL BOOK 022895 PAGE 
00195

2918 10/07/2008 ORDER SETTING HEARING

2919 10/15/2008 ACKNOWLEDGMENT OF NEW CASE

2920 10/29/2008 NOTICE
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2921 11/07/2008 NOTICE OF FILING

2922 11/07/2008 NOTICE OF FILING

2923 11/07/2008 NOTICE OF FILING

2924 11/14/2008 NOTICE OF FILING

2925 11/18/2008 NOTICE OF FILING

2926 12/17/2008 NOTICE OF UNAVAILABILITY

2927 12/31/2008 REQUEST FOR ADMISSIONS

2928 01/14/2009 ORDER

2929 01/27/2009 RESPONSE TO:

2930 02/04/2009 NOTICE

2931 02/13/2009 AGREED ORDER

2932 02/13/2009 REDISPOSED

2933 02/20/2009 AMENDED ORDER

2934 08/24/2009 CHANGE NAME OR ADDRESS

2935 11/20/2009 NOTICE

2936 12/21/2009 MANDATE

2937 05/21/2010 TRUE COPY
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IN THE CIRCLIIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT

IN AND FOR PALM BEACI{ COI.INTY, FLORIDA

COLEMAN (PARENT) HOLDNGS NC.'

Plaintiff, Case No. CA 00501t5 AI

)
)

)
)

)
)

)
)
)

)
)

MORCAN STANLEY & CO', NC.'

Defendant'

G

Plai¡tiffcole¡nan (Parent) t{oldings, Inc. ("cPH" or "Plaintiff')' by iu attomsys

Searcy Denney scarola Barnhart & Shipley P.A. and Jsnner & Block, LLC' hereby serves its First

Request for Producrion of Documents upon Defendant Morgan stanley & co'' Inc' ("Morgan

Stanley,, or ..Defendant,'), and requests responses and the producrion of documents at the office of

searcy Derney Scarola Barnhart & shipley P.A', 2139 Palm Beach Lakes Blvd" west Palm Beach'

Florida, within the íme provided by Florida Rule of civil Procedure I '350(b)'

DEFINITIONS

l. ,.4¡birations"meatìs ÔlbenJ, ÞunlaD and surbeam corDomllQq' No' 32 160

00088 99 (AAA); ' No' 32 160 0009i 99 (AAÀ)'

2. "Coleman" means the Coleman Company' Inc' or any of its present and

former officers, d-irectors, employees, represencatives, agsnts, and all other persons acting or

purporting to act on its behalf'

DOROTHY H. WILKEN
CLERK OF CIRCUIT COURT

CIRCUIT CIVIL DIVISION

MAY 0I 2003

COPY / ORIGINAL
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3...cPlf,meanscolefnan(Parent)Holdingslnc.,ColemanWorldwide

Corporation,CLNHoldings,Co,Inc.,oranyoftheirpræentandformerofflcers,dircctors,

empioyees, repres€ntatives, agents, and all other persOns acting or purPorting to act on their behalf'

4'..Co]emanTransaction,,meansthetrusactioncontemplatedbythe

February 2'1, 1998 Agreements'

S."Communication"rneanstÌ¡etransminalofinformationbyletter'

memoranduln, facsimile, orally, or otherwise'

6'..Concerning,,meansrefleaing,relatingto,referringto,describing,

evidencin g, or constilu¡in g'

'T...Documents,,meansdocumentswhetherfixedintangiblemediumor

electronically stored. The word ..documenE,, shatl include, by .,,ay of example and not by way of

ìimitation, all of the following: papels, conespondeace, trade letters, envelopes, menroranda,

telegrams, cables, notes, messages, rePorts, srudies, press releæes, comparisons' books' acc¡unts'

checks, audio and video recordings and tcanscnptions thereot" pleadings' testimony' articles'

bulletins, pamphles, brochures, magazines, queslionnÂiIes' sufveyß' charb' newsPaPers' calendars'

deSk calendus, pocket calendarS, ìiSts, 1ogS, publications, ûotÍces' diagfams' instniclions' disnes'

minutes for rneetings, corPorale minutes, orders, resolutions, agendas, memorials or noles of oral

communications, whether by telephone or face-to-face, contacts, agreements' drafts of or proposed

conBacts or agrcements, memoranda Of U¡derSmnding, letters of intent' computer taPes' computer

drives or memories, coriputer diskettes or disks, +'mail, cD-RoMs, or any other ungible ùing on

which a¡y handwritrng, ryping, printing, photostatic, electronic, or oùer form of com¡nunication or

information is recorded or reproduced, tOgerher with all notations on any of the foregoing' all

7^^L,^rÂ
e)ee-t r'-
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originals, file copies, or othe¡ unique copies of the foregoing, and ajl versions or d¡¿fts thereof,

whether used or not

8."February27'lggSAgreernents"means(a)theAgreementandPlanofMerger

da;ed as of February 2 '7 

' |ggsajnong Sunbeam Corp., Laser Acquisition Corp., CLN Holdings, Inc.

and coleman (Parenr) Holdings Inc. and þ) the agreement and Plan of Merger dated as of February

2?,lggSamongSunbeamCorp''CamperAcquisitionCorp''andTheColemanCompany'lnc'

g..,Financialstatements,,rneâns,ruthoutìimitation'balancesheets,statements

ofincome'earnings,retainedeamings,sourcesandapplicationsoffunds,cashflowproìections,

notes to each such ststemenrs. or any other notes which penain to the pest or Present ñnancial

condition of Sunbeam, whether any of the foregoing is audited or unaudited' whether final' interim

or pro forma, complete or partial' consolidated' yearly' monthly' or otherwise.

I0...Litigations,,meanslnReSunbeamsecuritiesLitigatiof\98.8258-Civ-

Middlebrooks (S'D'

gg-g773-Civ.-Middlebrooks a¡d98-g275-civ.-Middtebrooks (S'D' Fla');Krimv' Dunlap' e tal''No'

clgg3l6gAD (15,n Jud. cir., Fìa.); Stanlcton v. Sr¡Db9A![!9Ip-g4,No' 98-16?6-Civ'-King (S'D'

ru');Su,No'CL005444AN(l5*Jud'Cir.,Fla.);5

re Sunbeam Corp" Inc.' No' 0l-40291 (AJG) (Bankr' S'D N'Y ) and any adversary proceedings

therEin; sEc v. Dunlap. et al., No. 01-Ea3?'Civ'-Middìebrooks (s'D' Fla ); oaktee capital

Management I LC v. Arthur Andersen LLp, No. BC257l 11 (L.A.cry., cA); and colernan fParent)

Holdinpslnc'v.ArthwAndenenLLp.etal.,No.CA0l-060624N(]5.hJud.Cir,,Fla).

Il. "lvlorgan Stanley"means lvforgan Stanley & Co'' lnc' or any of its

subsidianes, divisions, predecessors, successors, Present and former ernployees' rçresentarives'

agenrs, anomeysr accounLants, advisors, or all other persons acting oI purPoning to act on lrc behaìf'

Yñ-r2-2Øe3 !ØtØa

-3-

a (/.
-._

16div-000126



12..SECAdminist¡ativeProceedinS''meanslntheManerofsunbeamCorp.,

SECAdministrat}veProceedingFileNo.S.l04Sl,andIntheM¿tterotÐ¡:ld-ÇLEê!!]ÄSEC

Adminrsrrative Proceeding File No' 3-10482'

l3' "SEC" means the Securities and Exchange Commission'

t4."subordinatedDebennnes"me¿nssunbeam'sZeroCouponConvertible

Senior Subordinated Debennues Due 20 l8'

15. ,.Subordinated Debenrure offering" means the offering of Sunbeam's

Subordinated Debenrures'

l6.,.Sunbeam,,meansSrrnbeamCorporation,oranyofitssubsidiariæ,divisiors,

affiliates, predeceSSCnS, succeSSOrS, present and formef employeeS' Iepresenbtlves' agents' and all

other persons acting or purporting to act on irs behalf'

lT."You"or"Your"meansMorganStarìey&Co''Inc'and'/oranyofits

subsidiaries, diviSiOnS, predecessors, successors' Present or former employeeS' rePresentatives'

agents, attomsyl, accountants, advisors, or snyone acting orpurporting to act on its behalf

l.DocumentsshallbeproducedastheyarekePtintheusualcourseofbusiness'

or organized and labeled to conespond !o the cstegones in this Request' Documents anached to each

othershouidnotbeseparated. DocumentsconsistingofitemspreviouslyproducedintheLitigations'

Arbitrations, and/or SEC Adminismtive Proceedinç with Bates numbenng shall be prociuced in

Bates number order'

2'Rlldocumentsshallbeproducedinthefìlefolder,envelopeorotherc¡ntai¡er

in which ùe documents are kept or maintained by you. If, for any reason, the container cannot be

produced, produce copies of all labels or other identrfying marks'

=a-ne-r2-2Øe3 iØtaa
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3.Thereleva¡tperiod,unìessotherwiseindicated,shallbefromJanuaryl,

lg9? througb the d¡te of trial of this maner, anci shaìl include all documents and informatton

which relate Ín whole or in part to such period' or to events or circùmstances dunng such per:oci'

event}toughdated,prcpared.generatedorreceivedpriororsubsequenttothalperiod.Pìease

supplement or corTecl your responses to these requests il at anytime' you become aware that youl

responses are incomplete or incorrect in any respect

4.Ifyouclaimtleanorney'ciientprivilege'otanyoùerprivilegeorrvork.

product protection for all or any portion of a documenl, you shall provide a privilege log that

describesthewit}rheldmaterialsuffioentlytoallowCPHtotestùeprivilegeorprotectionasserted'

5. The tollowing rules of constnrction apply:

a)Theconnect'ives..and''and,.or,,shallbeconstruedeither

disjunctively or conjunctively as necessatv to bring within the scope

of the discovery requests all responses that might otherwise be

outsíde of their scoPe;

b) The term "including" shall be consuued to mean'\viÙrout limiøtron";

and

c) The use of the singrrlar form of any word includes the plural and vice

-¡ 4^3. ^'Ã
e: !! - t ! -

versa.

DOCUMEI{TS REQUESTED

I. Aìl documents conceming your effìcrts to have Sunbeam retain or maintain

your investment banking and/or secu¡ities undenvriting sgrvices'

2. All documcnts reflecting all fees and expenses paid by Sunbeam 10 you'

including without limitation all billing statements, invoices, time detail records' individual calendars'

5
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dailydiaries(includingelecuoniccalendarproEams),oroùerdocumentsthatdescnbeorlecord

thelimesPent,orexpensesincurred(includingback-upforanyout.of-pocketexpenses),by-y

MorganStanleypersonnel,orthatdescnbeorrecordanyaspectoftheiraclivitiesconcenringan-v

services performed on behaìf of, or concerning' Sunbeam'

3.Alldocumentsconcerninganyinvestigarion,analysis.orduedilrgenceof

Sunbeam conducted by you or on your behaif in I 997 or I 998

I.Alldocumenrsconcerninganyinvestigation,analysis,orduediligenceof

Coleman or CPH conducted by you or on your behalf in 199? or I 998'

5 . All documents conceming your attemPts in I 997 or 199E to locare someone

to purchase or otherwÍse acquire sunbeam, whether through mergel' purchase' Eansfer of assets or

securities, or otherwise

6.4]ldocumentsconcemingyoluattemptsin]ggTorlggStolocatecompanies

for sunbeam to purchase or otherwise acquire, whether ùrough mergel' purchase' rransfer of assets

or secwities, or oùcrwise'

Alt documenrs conceming the negotiation and signing of the February 27'

1998 Agreements.

8.AlldocumentsconcerningùeclosingoftheColemanTransaction,including

withoutlimitationa]ldocumsntsconcemingthedecisiontoclosetheColemanTransaction'

g'AlldocumentsconcerningthemeetingsofSunbeam'sBoardofDirætorsin

199? and 1998.

10. All documents concerning any discussion' promise' agreemenl' orplan to have

research analysts, whether or no( at Morgan stanrey, provide coverage for Sunbeam or any of its debt

or equiry securities.

X

1
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i 1. All documents used' anaiyzed' consulted' or prepared by any Morgan S tanley

researchanaiyst,includrngwithout]imit¿tronAndrewConì¡/ay,JamesDormer,JakeFoley'ald

Ka¡en Eltnch, concerning Sunbeam'

12.Alldocumensconcerningcommunicationsbel,l,eenoramongyou,Sunbeam,

and Waìl Street analysts concerning Sunbeam or the Coleman Transaction

l],AlldocumentsconcerninganyvaluationofsunbeamorSunbeamsecurities'

I4'Alldocumensconcernrngthestockmarket'svaìuatjonofSwrbeamsecurities,

including wirhout limitation documenis describing or analping the increase or <iecline in the market

priceofsunbeamstockintheperiodfiomandinc)udingJulyl,lgg6tlrroughandincluding

December 3 I, 1998

1<tJ.

16'

Àll documents conceming anyvaluarion of Colema¡ or Coìeman securltres'

All documens concerning synergies t}at might be achieved from a bustness

combination of Sunbeam and Coleman

ll,AlldocumentsconcerningSunbeam,sfinancialsutementsand/orresmted

fina¡cial statements'

ls.Alldocumenrsconcerningtheincreaseinthesizeofthesubordinated

Debenrure Offering from $500 million to $750 million'

}9'Alldocumentsconcerninganydraftorexecuted..comfortleners''requested

byyouorprovidedtoyouinconnecrionwit}¡t}resubordinatedDeberrnueoffering'

20,Alldocumentsconcerningthesaleof,oryouratle{nPtstosell,subordinated

Debenn¡reS, inctuding without limitation docurnents conceming road shows' communications with

potential investon, or communicarions with or among Mo¡gan Stanley's sales persornel'

2|.AlldocumefitsconcerningthepricingofthesubordinatedDebentures'

'l

t1A"-i2-2øe3 tØtZ9 16div-000130
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22 AII doruments conceming the converslon feailres of the Subordtnated

Debe:rrwes

¿J All documents concerning the "book of dernand" for the Subordinated

DebennYes

zq. All documests concerning tbe events rhat rook place on Ma¡ch l9' ì998 at

GlobalFinancialPress,includingwithoutlimitationdocumentsconcerningL¿wrenceBomstein

a¡rd/or Jolu: Tyree'

,)<
L).

l 998.

26. All documenß concerning the "bring-down" due diligence for the

Subordioated Debenture Offe¡ing

2'l All documents concerning your comrnunicauons with Sunbeam on March 24'

i998.

2S.AlldocumentsconcemingSunbeam'sfintquarterlggSsalesand/orearnings.

29.AlldocumenbconcemingtheclosingoftheSubordinaædDebenrurcoffering

inc)udingwithoutlimitationalldocumentsconcemingthedecisiontoclosetheSubordinated

Debenture Offering'

30. All documents concerning the Subordinated Debentu¡e Offering'

3l.A]ldocumenrsconcerninganyworkorservicesyouperformedfororon

behalf of Sunbeam in 1 997 or I 998, regardless of whether you were compensated for that work'

32.AlldocumentsconcerningpressreìeasesissuedbySurrbeamonoctober23,

199?,Marchl9,1998,April3,l998'lvlayg'1998'Junel5'1998'June25'1998'June30'1998'

October 20, 1998, and November t2' 1998'

All documents conceming your communications with Sunbeam on Ma¡ch l8'

tê.

8
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33'Aìldocumentsconcerningthestatementsconuinedinthepressre]eases

issued by Srrnbeam on ocober 23,Igg.7,March 19, ]998, April3, 1998, May 9, 1998, June 15,

l998,June25,l99E,June30,l998'October20'199S'andNovemberl2'1998'

34AlìdocumentsconcerningcommunicationsrelatingtoSunbeam'Coleman'

or cPH, includrng without lnnitation internal communicalions wtthin ìtlorgan Stanley or

communications berween or s.Inong Morgan Stanley and Sunbeam; Skadden, AJps, Sìate, !leag}er

&FlomLLP;Coopers&LþrandLLP;LlamaCompany;¡¡thurAndersenLLP;sardVerbinnen

&Co.,lnc.;HiÌl&K¡owìton,lnc';TheColemanCompany'lnc';CreditSuisseFirstBoston;

coìeman (Pæent) Holdings Inc.; MacA¡d¡ews & Forbes Holdings, Iac ; wachtellLipton' Rosen &

Katz; Davis Polk & Wardwell; or any othef pelson or comPany, and/or any of their respective

employees, agents, or rcpresentatives'

35. AII documents concerning the Coleman Transaction'

36. All doflments conceming the Subordi¡aæd Debenture Offering'

37. All documents concerning Alben Dunlap and/or Russell Kersh'

38. All documents concerning the Scott Paper Company'

39. All documents concerning Coleman or CPH'

40.AlldocumentsconcerningMacAndrews&ForbesHoldinp,lnc'wiùrespect

to SunbeanL Coleman, or CPH

4|.Alldocumentsconcerningtheeventsandmattersthata¡ethesub¡ectofthe

Complaint filed this action'

42'organizadonalcharts,memoranda,orsimilardocumentsthatdescribethe

business organizstional sÛucnrre and the administrative, managemenl' and rePorting structure of

Morgan Stanley from and including January l, 199? through and including December 3 I ' ì 998'

-9
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43. Aìl documenrs concerning Morgan Sunle/s policic, procedures, manuals'

guidelines, reference marerials' or checklists that were in effect from and including January l ' 
1991

tlrough and including December 3 I , 1998 for the performance of due diligence' incìudìng wtthout

limiratjon due diiigence performed in conneclion with underwriung the sale of equiry or debt

securities.

44.AlldocumentsconcemingemploymentconÙacts,performanceevaluations,

andlorpersonnelfiles(incìudingwithoutlimitationanydocumentsthatdescribeordiscussthe

training' experience, comPelence' and accomplishments) of alì Morgan Stanley penonnel who

performed seryices for or on behalf of Sunbeam in 1997 or 1998'

45'AlldocumensconcemingMorganStanley'sperformanceevaluationcriteria

or guide)ines in effect from and including January i, 1997 tkough and including December 3 l'

I 998.

46.AlldocumenbconcerningMorganStanley'scompensationcriteriaor

gnidelines in effectftom and including January I,lgg1Û[ough and including December3l' 1998'

47 , All marketing or other promotional material prepared orused by, or on behalf

of, Morgan Sunley concerning investment banking or securities underwriting sewices that were

creared or used at any time from and including Janua¡y 1, 1997 through and including December 3l 
'

I 998.

4S.Allofyourdocumentretcntionordocumentdestn¡ctionpoliciesorproceciures

or similar procedures for the back-up or deletion of electonic or ha¡d copy doarments of any kind

for any time dunng 199? through the present, including without limitation any amendments to any

such policíes crr procedures, schedules or related documents, and any memoranda or other

instructions communicared to your employees conceming rhe obligation and procedures to be

dci-îia15
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urilized ro preserue all reìeva¡t documeru, including wirhout limit¿tion evidence conceming the

Lirigations, the Arbitrations, and the SEC Administrative Proceedings'

49.Alldocumentsyouhaveprovidedorproducedtoanyparty(whether

voiu¡rtarily or in response to a document request, subpoena duces tecum' or oùer process served on

vou)inarryoftheLitigations,theA¡biuations,ortheSECAdminisüativeProceedinS(including

without limitarion any rcports, comrnunications, filings, testimony' legal memoranda' stetemenls'

or othet documents submitted to the Secunties & Exchange commission or any olher pañy)'

50.AlldocumentsyouhaveprovidedtorheSEC,theAÍorneyGeneralofNcw

York, or any other governmental or regulatory body concerning Sunbeam'

5i.AlldocumentsyouhavereceivedfromtheSEC,theAttomeyGeneralofNew

York, or any other goYernmental or regularory body concerning Sunbeam'

52. All discovery requests or subpoenas served on you in any of the Litigations'

the A¡bitations, or the SEC Administrative Proceedinç'

53.Allresponsesand/orobjeaionsthatyouprovidedorproducedinresporrseto

a discovery request or subpoena scrved on you in any of the Litigations' the Arbitrations' or the sEC

AdninisFative P¡oceedings.

54 All communications concerning anydiscovery request or subpoena serve d on

you in any of the Litigations, the Arbinations, or the SEC Adminisrative Proceedings.

55.Allmotions,memora¡d4briefs,rulings,orders,oruanscriptsofproceedings

concerning any discovery request, subpoen4 or other process in any of the Litigations' the

A¡bitrations, or tle SEC Adminisrative Proceedings'

nAY-12-2Øe= lØ: la

-11-
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56. All pnvilege logs you prepared in any of the Litigations, the Arbitrations, or

rhe SEC Adminisrarive Proceedings with respect !c documents that you withheld from production

in respOnSe to any dOcUment requests, subpoenas duces tecum, or Other prOceSS

Sj . ,All uanscnpts of and exhrbits to any depositions, recorded statements, or

afÏidavits in connection with any of the Litigattons, the Arbitrations, or the SEC Adminisrative

Proceedings.

5g. All documents obtained by you or produced to you by other parties, third

parties, or non-parties (whether voluntarily or in response to any document Iequests, subpoenas

duces tecum, or other Process served by you or any olher parfy) concerning Sunbeam'

59. All document requesß, subpoenæ duces tecum, lnterrogatones, requests for

admission, responses, or objections that you sewed on, or received from, any pafly, third party or

non-paffy in In re Sunbeam Com., Inc., No. 0140291 (AJG) (Bankf' S.D.l'i.Y') and any advasary

proceedings therein.

60' All transcripæ of any hearings held in connecrion with the Litigations' the

Arbitrations, or the SEC Administrative Proceedings.

6l . AII affidavits, declarations, or other testimonial statements filed or submined

in connection with any of the Litigations, the Arbitrations, or the SEC Admirustr¿tive ProceedinS'

CoLEMAN (PARENT) HOLDINGS INC.

By *, J ¿-t+

Jerold S. Solovy
Ronald L. Marmer
Robert T. Markowski
Deirdre E. Connell
JrwNrR & Blocr, LLC
One IBM Plaza, Suite 4400

Chicago, Iliinois 60611

(312) 222-93s0

One o Attorneys

Jack Scarola
Seancv DnNN¡v Sc,rRoL.q, B¡RxxnRt

& Sn¡pnv P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(s6i) 686-6300
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IN THE CIRCUiT COURT OF THE
FTPTEENTH JUDICIAL CIRCUIT
IN AND FOR PAIM BEACH
COLINTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, ü.{C.,

Plaintiff, COPY / ORIGINAL
RECEIVED FOR FILING

JUN 25 2003

CL
MORGAN STANLEY & CO.,INC.,

Defendant.

v

Defendant Morgan stanrey & co. Incorporated (.MS & co.,,), pursuant to Florida Rule

of civil Procedure 1'280(c), moves for a protective order stalng all discovery in this action until

the court has had an opportunity to rule on MS & co.'s Motion to Dismiss pursuant to Florida

Rule of civil procedure 1.061 (forum non convenlÞn.r), and to rule on MS & co.,s case

dispositive Motion For Judgment on the Pleadings. The protective order sought in this motion is

designed to protect MS & co. - and non-party witnesses in this case - from the undue burden

¿ind unnecessary expense that would occur from allowing discovery to go forward in a cæe that

is not even properly before this Court.

PROCEDURAL HISTORY

Plaintiff coreman (parent) Hordings rnc. (,,cpH') fìled this action on May g, 2003,

alleging that it was persuaded to sell its stake in the coreman company (,,coleman,) to the

sunbeam corporation ("sunbeam') in ¡eliance on false and misleading representations about

sunbeam's financial health. The only named defendant is MS & co., who served as a financial

advisor to sunbeam for part of the deal and who played no role in auditing sunbeam,s financial
wPBrJ6ó293.¡
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statements of making representations regalding Sunbeam's financial health. cPH has recently

pursued identical claims in this court against A¡thur Anderson - sunbeam's auditor - and

settled those claims for an undisclosed sum'

tmmediately after filing its Complaint, Plaintiff served MS & Co, with notice to take

depositions of ten individuals over a two week period starting July 10, 20A3' (See May 9,2003

Notice of Taking Videotaped Deps. ("Notice of Deps.') (Ex. A).) Most of these individuals are

New york residents; only one is an MS & Co. employee (and he works and lives in London);

and only one is under the legal controt of MS & Co; Plaintiff also served MS & Co. with a

blanket request for production of documents, containing sixty-one separate paragraphs many of

which themselves contain two or three separate and independent requests. (See May 9,2003

pl.'s lst Request for Prod. of Docs. ("lst Request') (Ex. B).) These requests have nothing to do

with Florida - to the contrary, all or substantially all of the requested documents are located in

New York-r

MS & Co. answered the Complaint on June 23,2003. The Answer demonstrates that the

Complaint fails to state any legally valid claims. The Complaint contains no factual allegation

that CPH relied on any representation attributed to MS & Co. and the documents quoted in the

Complaint foreclose such reliance as a matter of law. Moreover, MS & Co.'s affiliate lent and

I They are also redundant and abusive. See, e.g., td. I 2 ("All documents rellecting all fccs and expcnses paid by

Sunbeam to you, including without limitation all billing statemeats, invoices, time detail records, individual

calendars, daiiy diaries (inctucling elecÛonic calendar prognms), or otber documents that descnlbe or record the time

spent, or ,*p.nr", incurred (including back-up for any ouÞof-pocket expenses), by any Morgan Stanley personnel,

or that describe or record'any uspè.t of their activities conceming any servicos performed on behalf of, or

concerning Sunbeam."); id. X 29 ('i{ll documents concerning the closing of the Subordinated Debentu¡e Offering

including ivithout limiíation àll do.o¡n.nr conceming the decision to close the Subordinated Debenture Offering.");

td I 301'All documents concerning tbe Subordinated Debenture Offering."); ¡¿ 11 35 ("All documents conceming

the Coleman Transaction.") ; id. n 36 (' All documents concerning the Subordi¡ated Debenture Offering'"); íd. n 39

("All documents concerning Colirnan or CPH."); ¡¿ f 4l ("All documents concerning the events and matters that

are the subject of the Complaint filed [in] this action"').

2wPB;56ó29t. t
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lost hundreds of millions of dollars to Sunbeam in the course of the Colernan transaction. Thus,

rather than being complicit in the fraud alleged in the Complainl, the pleadings show that MS &

Co. was itself a victirn of that fraud.

Simultaneously with this Motion to Stay Discovery, MS & Co. has filed its Motion to

Dismiss Pursuant to Florida Rule of Civil Procedure 1.061 Or, ln The Alternative, For Judgment

On The Pleadings ("Motion to Dismiss"), which provides the Court with two substantial and

independent grounds for disposing of Plaintiff's Complaint in its entirety,

Firsf, MS & Co, moves to dismiss on the ground of forum non conveniens pursuant to

Florida Rule of Civil Procedure L061. Under Rule 1.061, CPH's lawsuit should proceed in New

York - where the events and injuries it cornplains of allegedly occurred, where both parties are

headquartered, and where the overwhelming majority of the witnesses and relevant documents

are located. This strong preference for a New York forum is confirmed by the fact that this

Court - or any other court adjudicating this controversy - will have to apply New York law to

PlaintifPs claimi.

Second, MS & Co. moves for judgment on the pleadings pursuant to Florida Rule of

Civil Procedure 1.140(c). As set forth in detail in the Motion to Dismiss and Memorandum of

Law filed in support thereof, Plaintiffs Complaint suffers from numerous legal defects and

should be dismissed in its entirety for failure to state a legally valid Claim.

DISCUSSION

I. This Court Has Broad Discretion To Control The Timing And Sequence Of
Discovery.

Florida Rule of Civil Procedure 1.280(c) authorizes this Court to stay burdensome and

ultimately wasteful discoverypending decision on dispositive motions. Rule 1.280(c) provides:

Upon motion by a party or the person from who discovery is
sought, and for good cause shown, the court in which the action is

3wPBr56ó293. ¡
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pending may make sny order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or
expense that justice requires . . . .

Fla. R. Civ. P. 1.280(c). Additionally, Florida Rule of Civil Procedure 1.280(d) authorizes the

Court, upon motion of one of the parties, to issue an order controlling the timing and sequence of

discovery "for the convenience of parties and witnesses and in the interest ofjustice."

Together, Rule 1.280(c) and Rule 1.280(d) provide the court with broad discretion io

impose a stay of discovery pending the determination of dispositive motions by the issuance of a

protective order. Søs, e,g., Rasmussen v. South Fla. Blood Serv., (nc.,500 So. 2d 533,535 (Fla.

1987) ("The discovery rules . . . confer broad discretion on the trial court to limit or prohibit

discovery.'); SCI Funeral Servs. of Fla., Inc. v. Light,8l l So. 2d796,798 (Fla. 4th DCA 2002)

("[T]he scope and limitation of discovery is within the b¡oad discretion of the trial court.").

U. A Stay Of Discovery Is Particularly Appropriate Here Because MS'&-Co;rs.Motion
To Dismiss Raises Substantial Forum Non Conveni¿zs Issues - And May Dispose of
PlaintifPs Entire Action As A Matter Of Law.

The requested stay of discovery pending resolution of MS & Co.'s Motion to Dismiss

would best serve the interests of justice and judicial economy in this case because that Motion

raises the serious th¡eshold question whether - under Florida Rule of Civil Procedure 1.061 -
Florida is the even appropriate forum for resolution of Plaintifls claims.

lndeed, nothing compels this Court to oversee the discovery of a New York plaintiff

against a New York defendant regarding a transaction that was based entirely in New York. And

the oversight required here would be substantial. As stated above, Plaintiff here requests

discovery from non-party witnesses over whom MS & Co. has no legal control and of potentially

hundreds of thousands of documents, few of which have anything to do with the merits of

Plaintiffs claims, and all (orsubstantially all) of which are located outside of Florida. (,See lst

:_:_, 
and Notice of Deps.) None of this discovery of course, is relevant to the dispositive

16div-000284



questions now pending before this Court - i.ê., whether this Court is the proper forum to

resolvo this New York-based conlroversy and/or whether the Complaint states any legally valid

claim - either of which may dispose of this cæe ¡n its entirety'

Under these circumstances, a stay of the discovery sought by Plaintiff is warranted on a

number of independent grounds:

Firs/, because this action should proceed - if at all * in New York, not Florida, this

Court is not the proper forum for directing discovery on the merits of Plaintiff s claims. ^lee,

e.g., Gleneagte Ship Mgmt. Co. v. Leondakos,602 So. 2d 1282, 1284 (Fla. 1992) (discovery

conducted during pendency of motion to dismiss for lack of jurisdiction should not address

merits of case and "should not be broad, onerous or expansive"); Church of Scientology of Cal.,

Inc. v. Cazares,40l So. 2d 810, 810 (Fla. 2d DCA 1981) (authority of a trial court found to lack

venue is limited to entry of an order dismissing or transferring the case).

Second, it would impose an unnecessary burden and expense to require the parties to

engage in extensive discovery prior to this Court's iuling on a motion that is likely to dispose of

Ihe entbe case as a matter of law. See, e.g., Chudasama v. Mazda Motor Corp,,l23 F.3d 1353,

1367 (1lth Cir. 1997) ("Facial challenges to the legal sufficiency of a claim or defense, such as a

motion to dismiss based on failure to $ate a claim for relief, should . , . be resolved beþre

díscovery begìns.") (emphasis added).2

2 Florida courts look to fede¡al decisions for guidance in interprcting Florida's Rules ofCivil Procedure. See, e.g.,

Gleneøg1e,602 So. 2d at 1283-84; Smith v. Southern Baptist Hosp. of Fla., Inc., 564 So. 2d I I15, l l lT & n.2 (Fla,

lst DCA 1990) (federal cases r¡re'þertinent and highly pcrsuasive" for constuing Rule 1.280(c)). These federal

decisions typically stay discovery in circumstances materially indistinguishable from this case - indeed, thcre

appears to be ¿o reported ccse of any jurisdiction qucstioning a trial court's broad discretion to limit discovery in
the circumstances presented here. See, e.g., Enplanar, Inc. v. Marsh, ll F,3d 1284, l29l (5th Cir. 1994)
("[Plaintiffs] cite to ¡o authorþ, and we havc found none, holdíng the district court hos abused íts dìsuelíon ín
denyíng meríts-¡eloted dßcovery pendíng rulÍng on ø motíon for change olvenue;) (emphasis added); Landry v.

Aír Line Pilots ,4,ss'n Inr'¡, 901 F.2d 404,435-36 (5th Cir. 1990) (aflirming stay of broad discovery not ¡elated to
(Continued.,.)

5w?Br56ó291. ¡
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Third, non-party witnesses should not be forced to retain counsel and appear for

depositions before it is determined that there is some basis for this suit to proceed in this forum,

if at all. See Chudasama, 123 F.3d at 1368 ("Allowing a case to proceed through the pretrial

process with an invalid claim. . . . does nothing but waste the resources of the litigants in the

action before the court, delay resolution of dispules between other litigants, squander scarce

judicial resources, and damage the integrity and the public's perception of the . . . judicial

system.").

Fourth, the discovery sought here irnposes the sort of "undue bwden or expense" for

which "justice requires" a temporary stay under Rule 1.280(c). Plaintiff has indiscriminately

demanded every scrap of information from 'Morgan Stanley" - defined broadly to include all

subsidiaries, divisions, predecessors, successors, and representatives _. that even tangentially

relates to claims alleged in the Complaint. This information would come in the form of

hardcopy files, electronic servers, computer hard drives, and electronic mail, among other

sources, and could generate hundreds of thousands of documents froin multiple facilities. It is

hard to imagine a more bu¡densome or uûrecessary request at this stage of the litigation.

dispositive motion); Transunion Corp. v. PepsíCo, Inc., 8ll F.zd 127, 130 (2d Cir. 1987) (afñrming stay of
discovery pending decision on motion to dismiss for forum non conveníens); Spencer Trask Software & Info. Servs.,
L.L.C. v. RPost Int'l Ltd., 706 F.R.D. 367, 368 (S.D.N.Y. 2002) ("[S]tay of discovery should be granted where
motìon to dísmíss 'is potentiaþ dìsposítive, and appears to be not unþunded ìn the law."') (emphasis added)
(quoting Gandler v. Nazcrov, No. 94 Civ. 2272 (CSH), 1994 WL 7020M, at *4 (S.D.N.Y, Dec. 14, 1994)); Johnson
v. New York Unív. School of Educ.,205 F.R.D. 433, 434 (S.D.N.Y. 2002) (granting stay where "defendant's z¡orior¡
to dismìss is potentíaþ dßposítive and iloes ,tot appeû to be unþundeil in the la$') (ernphasis added); Chavous
v- D.C. Fín. Responsibility & Mgmt Assistanee Auth.,20l F.R.D. l, 2 (D.D.C. 2001) ("It is well settled rhat
díscovery ìs generally consídered ínappropr¡ate whíle a molion that would be thoroughly dßpositive ol the claìms
in the Compløínt is pending.") (intemal quotation & citation omitted; emphasis added); Antí-Monopoly, Inc. v.
Hasbro, /rc., No. 94 Cív. 2120 (LMM), 1996 WL 101277 , at *3 (S.D.N.Y. March 7 , 1996) (granting stay on the
ground that discovery "will be tolaþ unnecessary ìf [DefendanttsJ motíon for judgment on the pleadíngs , . . ís
g røntet) (emphasis added).

6wPBr56ó291.t
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Finally, Plaintiff will not be prejudiced if discovery is postponed. The question whether

the Plaintiff states any legally valid claims is a pure question of law - no factual development

can assist the Court in making that determination. Nor do any of Plaintiffs discovery requests

pertain to whether this Court is a proper forum for this suit. At bottom, Plaintiff has ñled suit in

a foreign jurisdiction with no connection to the underlying claim and now seeks to have

discovery directed by a foreign court against a foreign defendant and non-party witnesses. The

interests ofjustice, judicial economy, fundamental faimess and common sense require that such

discovery be stayed prior to a ruling on whether this case even belongs in Florida and/or whether

this case presents any legally valid claims.

CONCLUSION

Staying discovery pending resolution of MS & Co.'s Motion to Dismiss best serves the

interest ofjustice and judicial economy. MS & Co.'s Motion to Dismiss will allow the Court to

dispose of Plaintiffs enti¡e action with no additional expenditure of resources by the parties.

Compared to the burden of discovery especially for non-party and non-resident witnesses,

Plaintiff will suffer no cognizable injury from allowing the Court to determine whether the

Florida courts are a proper forum for this case before discovery commences. Allowing discovery

to go fonvard, however - before the forum issue has been determined and the legal sufficiency

of PlaintifPs Complaint has been established - would be wasteful, burdensome, and prejudicial.

For these reasons, Defendant MS & Co. respectfully requests that this Court enter an

order staying all discovery pending the Court's rulings on MS & Co.'s Motion to Dismiss.

7wPBfl56629!. I

16div-000287



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and conect copy of the foregoing has been ñrnished by

t&
Federal Express to all counsel of record on the attached sewice list on thisd!3ay of June,

2003.

Thomas D. Yannucci, P.C.

Thomas A. Clare
Larissa Paule-Canes
Brett McGurk
KIRKLA¡ÍD & ELLIS
655 15th Street, N.W. - Suite 1200

Washington, D.C, 20005

Telephone: (202)879-5000
Facsimile: Q02) 879-5993

COunsn¡, FOR DEFENDANT

CARLTON FIELDS, P.A.
Z22Lakeview Ave., Suite 1400

West Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mail: j

IANNO, JR.
Bar No: 655351

BY
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SERVICE LIST

Counsel for Plaintiff
John Scarola

SEARCY, DENNEY, SCAROLA'
BARNHARDT & SIIIPLEY' P.A.

2139 Palm Beach Lakes Boulevard

West Palm Beach, Florida 33409

Counsel for PlaintiffJerold S. Solovy
JENNER & BLOCK LLC
One IBM Plaza

Suite 4400

Chicago, Illinois 6061 I

9wPBtJ6ó293.1

16div-000289



A

16div-000290



ù5/12i2AA3 1r 08 FAX

cA 005045 Ar

Øoo2/c15

IN THE CIRCUIT COURT OF TIIE FIFTEENTH JUDICIAL CIRCUIT
IN ÀND FOR PALM BEACH COTNTY, FÍ,ORIDA

CoLEMAN (PARINT) HOLDINGS INC,,

plaintifi

)
)

)

)
)
)
)
)
)
)
)

Case No.

MORGAN STÀNLEY & CO.,INC.,

Defendant.

l,{AY 0I 10î3

*u8?'*l/fåÊ'È,'tþn'

NoTICE OF TAKIN.çI YIDEoTAPED Df,POSITIqNq

To: Morgan $tanleY & Co., Inc.

1585 BroadwaY
NewYork,NY 10036

pLEASE TAKE NOTICE rhat Plaintiff Colema¡ (Parent) Holdings Inc., will uke the

depositions upon oral cxamination of the following witnesses Pursuant to Florida Rule of Civil

Procedurc L310 on ùe darcs snd at the times set forth below:

John Tyree

Robert Kit¡s
Alexandre Fuchs

Lawreuoe Bornstci¡
Mark Brockelman
Dennis Pastana
Richard Goudis

David Fan¡¡in

AlbcnDunlap
Deborah MacDonald

July 10-l l. 2003 at 9:00 a.m.

July l,l-15, 2003 a¡ 9:00 a.m.

July 16-17, 2003 at 9:00 a.m.

July 21, 2003 at 9:00 a.m.

July 23, 2003 at 9:00 a.m.

July 28, 2003 at 9:00 a.m.

July 30, 2003 at 9:00 a'm.

August 4, 2003 at 9:00 a.m.

August 11,2003 at 9:00 a.m'

Augrst 18, 2003 at 9:00 a.m'

The depositions will be recorded by videotape and stenographic means at the offices of

SearcyDenneyScarolaBarnhan& Shipley, P.C.,2l3gPalmBcachLakes BIvd., West Palm Beach,

Florida. The deposition will be taken before a person authorized to administsr oaths ar¡d will

continue day to day until completed.

nAY-12-2øØ3 tØtø? 972 P.ø2
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The videotape operatorwill be EsquireDeposition Services at 5l5 \MestFlaglerDrive' Suite

P'200, west Patm Beacb FL 33401'

COLEN4AN (PARENT) HOLDINGS INC.

,r*u l.---¿
One of Afiorneys

Jerold S. Solovy
Ronald L. Marmer
Robert T. Markowski
Dei¡dre E. Connell
J¡NNSR &Blocr, LLC
One IBM Plazâ, Suits 4400

Chioago, Illinois 6061 1

(3r?\222-9350

Jack Scamla
SraRcv DENNBY Sc¡nor,r B¡R¡¡Nnnr

& SH¡pr¡v P.À.

2139 Palm Beach Lales Blvd
TVest Palm Beach, Florida 33409

(56r) 686-6300
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IN TTIE CIRSLIIT COURT OF THE FNTEENTU JUDICIAL CIRCUIT

IN AND FOR PALM BEACIT COI.JNTY' FLORIDA

CoLEMAN EARSNT) HOLDNGS ll'lc,'

Plaintiff' Case No. cA 005045 Ar

)
)
)
)
)
)
)
)
)
)
)

MOROAN STANLEY & CO,,INC.'

Defendant'

G

Plaintiff coteman (ParerrQ Holdings, hc. ("cPH" or '?laintiff'), by its attom€ys

Searcy Denney scæola Bamhart & Shipley P.A' and Jcnner & Block, LLC, hereby serves its First

Request for Production of Documents upon Ðefendant Morgan Stanley & Co" Inc' ("Morgan

Star¡ley''or "Defendant"), and rcquests responses and lhe prodtætion of documents ât the office of

Searcy Denney Scarola Bamhart & Sbipley P.A', 2l 39 Palm Beach Lakes Blvd" 'West Palm Beach'

Florida, within ttre time provided by Florida Rulc of civil Procedrue I '350(b)'

DEFINITTONS

l. .,Arbitations"meansAlbertJ,DunlagandSunbeamQorporalioo,No.32 160

0008899(AAA);aodRusselì4.KershandSunbeamcorpordig&No.321600009199(A'\A)'

2. "Coleman" means the Coþmen Company' Inc' or any of its present and

former ofñcers, directors, employees, representstives, aScnts' and all other pøsons acting or

purporting to act on its behalf'

DOROTHY H. WILKEN
CLERK OF CIRCUIT COURT

CIRCUIT ClVIL DIVISION

MAY 0 g 2003

COPY / ORIGlNAL
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3..cP}|'meanscoleman(Pa¡ent)Holdingslnc.,ColemanWorldwide

corporation, cLN Holdings, co, Inc., 01 any of their present and former ofltcers, dircctors'

employees, repres€ntalives, agents, and all ottrer persons acting or purporting to act on their behalf'

4. ,,Coleman Transaclion" means the trusaction contemplated by the

February 2'7, 1998 Agreements.

5...CommunicatioD''meanstheuansminalofinformationbyletter'

memora¡dutn, facsi¡nile, orally, or othøwise'

6, ,.ConcerniDg', means reflecting, relating to' refe¡Ting to, describing,

evidencing, or constitu¡i¡9.

"Ì'.,Dogumenls''meansdocumentswhetherfìxedintangiblemediurnor

electronically stored. The word ,documenB" shall include, by vny of example and not by way of

limitation, all of thc following: papers, conespondence, trade letters, envelopes, memorands,

telegrams, c&bles, notes, messages, reporß, srudies, Press relcases' comparisons' books' accoÙnts'

checks,.audio and video recordings snd kanscriptions thereo{ pleadings, testimon¡ articles,

bUlletinS, pamphlef , bfOChr[eS, magazines, qUestiofin8ires, zurve¡t, charß' newsPap€rs' calendars'

desk calendars, pocket calendars, liStq logs, publications, notices, diagfams' instntctions' diariæ'

minutes for meetings, corporarc minutes, orders, resolutions, agendas, memorials or nores of oral

communications, whethCrby telephOne or face.tO'face, contacts, agreements, draftS of Or prOposed

conçacts or agfeements, memoranda Of r¡rderSfaOding, letfers Of iilent, cgmputertaPes' compUter

drives o¡ mernories, computer diskettes or disks, e,mail, CD-ROMs, or any other ungible ùing on

which any handwriting, t¡rping, printing, photostatic, electronic, or othe¡ form of communication or

information is reco¡ded or rcgroduced, togcrhcr with all notations on any of the foregoing, all

nAY-12-2Øø3 LØ"Ø?
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originals, file copies, or oùe¡ unique copies ofthe foregoing, and all versions or drafts thereof'

whether used or not,

8."February2?,lggSAgreernents"means(a)theAgeementandPlanofMerger

dated as of Feb wary27,l998 among sunbeam corp" LaSerAcquisition corp', cLN Holdings' Inc'

and Colema¡ (Parent) Holdings Inc. and (b) the Agreement snd Plan of Merger dated as ofFebruary

27,lggSamong sunbeam corp., camper Acquisition corp., and The coleman company' inc'

g. ,,Financial statements" meâns, ì4'ithout limitation, balance shes{s, statements

of income, earningp, retained earningS, sources and applications of funds' caSh flow projecdons'

notes to each such stâtements, or any othø notes which penain to the past or Present frnancial

condition of Sunbearn, whetber any of the fOregoing is audited or unaudited' whether final' interim

or pro form4 com¡ete or partial, consolidated' yearl¡ monthly' or otherwise'

10. "Litigations" means In Re Sunbealq securities Litisatioq 98'S258'Civ'-

Middlebrooks (S,D' Fla-); Câmden Asset Mansgemenl L'P" e '

gg-g773-Civ.-Middlebrooksandgg-g275-civ.-Middtebrooks(s.D.rta.);Krimv. DÆþp'g¡!,,No.

clgg3l6gAD (l5li Jud. cir,, Fìa.); stanleton v. Sunbeam c ,No. gS-I676'Civ'-King (S'D'

Fla.); Sunbeam Com. v. Pricg\4,aterhousçgoop9$l¿8, No. CL0054444N (15'h Jud' Cir'' Fla');5

re Sunbea¡n Com.. Inc', No. 0l-40291 (AJG) (Bankr' S'D'N'Y') and any adversary proccedings

thersin; SEC v. Dunlap. et al., No.01-843?'Civ.'Midd)ebrooks (S'D' Fla'); Oaktree'Capital

Manaqement T l,c v. Arrhur Anderseri LLp, No. BC25?Ì 71 (L.A.Cty', CA); and Coteman fParent)

Holdinçs Inc. v. @, No' CA 0l -060624N (l 5'h Jud' Cir'' Fla)'

11. "Morgan Stanley" means Morgan Stanley & Co'' nè' or any of its

subsidiaries, divisions, predecessors, successors, present and former ernployees' røpresenutives'

ags-l¡ts, aíomeyq accountanîs, advisors, or all otherpersons acting orpurponing to acton i¡s behalf'

ø 006/3 1 5
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12. "sEC ÀdminiSt¡ative Proceedings" means In the Matter of Sunbeam com''

SEC Adminisrrative Proceeding File No. 3-10481, and In the Matter olÞ¡rrd-e--Eapn!&' SEC

Administrative Proceeding File No' 3-10482'

13. "SEC" means the Securities and Exchange Commission'

14. ,.subordinated Debennres" means sunbeam's Zero coupon convertible

Senior Sr¡bordinated Debenores Þue 2018'

15. "subordinated Debarnue offering" means tbe offering of sunbeam's

Subordinated Deben¡r¡es-

16. ,.Sunboem" means Sunbeam Corporarion, or anyofits subsidia¡ies, divisioru,

affrliates, pfedecessúS, succe5s6fs, present Urd fOrmø ønployees, represenÞtiveg, agents, and all

other persons acting or purporting to act on its behalf'

17, ,,You" or 'You¡" meuts Morgan stantey & co., lnc. and/or any of iu

subsidiaries, diviSiOnS, predeCessors, successors' PIeSgf¡t or former employees, rePreser¡tatives'

agents, attomeys, aocountants, advisors, or 8¡rlone acting or purporting 10 act on its behalf'

l. Documents shall be produced as theyare kept in the usual course ofbusiness,

or organized and labeled tO conespond rO thc catêgories in this Request' Ðocuments attached to each

othershouldnotbeseparatcd. DocumentsconsistingofitemspreviouslyproducedintheLitigations'

Arbinations, ar¡d/or SEC Administøtivo Proceedings with Bates numbering shall be produced in

Bates number orda'

2. ell documents shallbe produced in the file foldet, envelope or other containcr

in which Ûre documents are kept or maintained by you. If, for any reason, the container cannot be

produced, proituce copies of all labels or other identiÛing marks'

NAY-12-2øø3 LØtæ
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3. The relevant period, unless otherwise indicat€d, shall be from January I'

199?througbthed¡teoftri¡lofthismåtter,andshallincludealldocurnentsandinformation

which retate in whole or in part to such period, or to events or circùmstances during zuch period'

even though dated, prçared, generated or received prior or subsequent to thal period' Pleæe

supplement or corect your lesponses to tbese requesß ii at any time, you become aware thal youf

responses are incomplere ø inconect in any rcspect'

4.Ifyouclaimtheanorney.clienrprivilege'oranyoùerprivilegeorwork.

product protection for all or any portion of a docr¡men¡, you shall provide a privilege log that

describes rhe witlùcldmaterial sufticientlyto allorx cPHto testthe privilege orprotection æserted'

5' The following rules of construction apply:

a) The connectives 
..and'' 8nd ,.o¡'' shall be constn¡ed eithø

disjunotively pr conjunctively as næessary to bringwithin the scope

of the discove¡y requess all'responses that rnight otherwise be

ourside oftheir scoPe;

b) Thercm,,including"shallbeconstmedtomeân'Viùoutlimitation";

and

c)Theuseoft}resingularformofarrywordincludesthepluralandvice

vefs¡L

DOCUMENTS REOUESÎED

t. All documents conceming ¡our efforts to have sunbeam retain or maintain

your investmed banking and/or sæurities underwdting ser'/ices'

Z. All docgments refleaing all fees and expenses paid by Sunbeam 10 you,

includingwirhour limitationall billingstatements, invoices, time detailrecords' individual calendafs'

91,¿r1âY-12-2øø3 IØtø8
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daily diaries (includine elæronic cale¡dar programs), or other documents that describe or record

thetimesPent'orexPensesinæned(includingback-upforanyout.of-pocketexpenses),byany

Morgan Stanley personnel, or that describe or record any asPect of thei¡ acçivities conceming any

serviccs perfonned on behalfol s¡ ç6¡6€Íiin$' Sunbeam'

3'Alldocumeotsconcerninganyinvestigation'aaalysis'orduediligenceof

Sunbeam conducted by you or on your behelfin 1997 or I 998'

4. Al[ documents concerning any investigation, aoalysis, or due diligence of

Coleman or CPH conducted by you or on your behalf in 1997 or 1998'

5.ÀlldoomengconcemingyourattemptsinlggTorlg9Stolocaesomeone

to purchase or otherwise acquire Sunbeam, wheùer tb¡ough merger, purchase, nansfe¡ of assets or

secruities, or othenvise.

6.AlldocumentsconcemingyorrrattemPtsintgg?0r1998¡olocatecompanies

for sunbcam to purchæe ol othøwise acquire, whether tlrougb mergcr, purchase, nansfer of assets

or secr:rities, or oùerwise'

.l.AlldocumentscoucemingthenegotíarionandsigningoftheFebruary2T,

199t Ageements'

S.AlldocumentsconcerningrheolosingofÙreColemanTransælion,inoluding

without limiøtion all doo¡ments conceming the decision to close the colcman Transaction'

9. All documents concerning the meetings of Sunbeam's Board of Directors in

1997 and 1998.

10. All dosuments concerninganydismssion, promise, agreernefi, orplan to have

research analysts, whethcr or not at Morgan stanley, provide coverage for sunbeam or any ofim debt

or equiry securities'

nâY-t2-2øØ3 rØtø8
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11. AII documentsused' ânal)¡¿ed' consultedr or prePaledby any Morgan Stanley

researchanalyst,includirrgwithoutìimiutionAndæwConway,JamesÞormc¡JakeFoley,and

Karen Eltrich, concerning Sunbeam'

|2.Alldocumenæconcemingcommunicationsbetweenoramongyou,Sunbeam,

and Wall Sueet analysts concøniug Sunbeam or the Coleman Transaoion'

l3'AlldocumentsconceminganyvaluationofSunbeamorSunbeamsecurities'

14'AlldocumenBconcerningùestockmarket,svaluationofSunbcarnsecurities,

including wirhout limitâtion documents desøibing or onalyzing the increase or decline in the market

price of Sunbeam stock in the period from and including July l, 1996 through and including

December 31, 1998

15.

16,

Atl documents concerning anyvaluation of Coleman or Coleman securities'

All documents conoerning synergies tlratmight beachieved ftom a business

combination of Sunbeam and Colema¡'

17 ' All documene concerning Sunbearn's financial $atements and/or resrated

financial starements.

18'Alldocumentsconcerningtheincreaseintbesizeofthesubordinated

Dcbenn¡re Ofiering ûom $500 million to $?50 million'

tg.Alldocumengconcerninganydnftorexecuted..comfoílg6ers''requested

byyouorprovidedtoyouinconneclionwitbt}¡esubordina¡edÐebennüeoffering.

20.Alldosmentsconcemingthesaleof'otyouran€:mPtstoseìl'subordinarcd

Debarhues,includingwithoutlimitationdocumentsconcemingroadshows,communicationswith

po¡ential investo$, or communications with or among Morgan Stanley's sales personnel'

21. All don¡mcnts conceming tle pricing of the Subordinated Debentures'

7-
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All docr¡meuts conceming the conversion features of the Subordinated

Debentures.

All documents concerning the "book of demand" for the Subordinated

Debentures'

24.Àlldocume¡sconcerningtheeventsthatrookplaceonMa¡c.h19,1998at

Global Financial Press, including withour limitation documents concerning I¿wrsnce Bornstein

and/or John TYree'

.25'Àlldocr¡greotsconcemingyouræmmr¡nicationswitlrSrurbeamonMarchiS,

I 998.

26. All documcnts conccrning thc "bring'dou¡n" due diligence for the

Subordinated Debent¡rc Offaing'

21 Alldocumentsconcerning¡ourcommu¡¡icationswithsr¡¡beamonMarch24,

1998.

28. Alldocuments concerning Sunbearn's ftrstquartø 1998 sales and/o¡earnings'

29.ÀlldocumentconcerningtheclosingoftlreSubordinaædDebennræoffering

including without limit¡tion all tloo¡me¡rts conceming the decision to close the subordinated

Dcbentr¡re Offuing.

30. All dOcumenb concerning tlre subordinatcd Debentu¡e offering'

3l.Alldocumenrsconoerninganyworkorservicesyouperformedfororon

behalf of sunbeam in 199? or 1998, regædless of whether you wore compensatod for that work'

32.AlldoglJmEntsconcenringpressreleasesissuedbySur¡beamonoctoberz3,

t997,Mæcht9,l998,Apri¡3,1998,May9'1998'Junel5'1998'June25'1998'June30'1998'

October 20, 1998, andNovemb'er 12, 1998'

22,

23.

I
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3S,Alldocumentsconcemingthcsmtemcntscontainedinthepressreleases

issued by Srurbeam on Ocober 23,lggl,March 19' 1998' April3' 1998' May 9' l99E' June i5'

lgg8,Juae25,lg98,June30,l998,october20,l998,andNovemberl2,l998-

34.AlldocumentsconcernilgcommunicationsrelatingtoSunbeam,Coleman,

or cPH, including without limitation intemal co¡nmunications within Morgan stanley or

communications between or among Morgan stanley and su¡beam; sþdden, Arps, slate' Meagher

& FIom LLP; Coopers & Lybrand LLP; Llama company; A¡thur Andersen LLP; Sard Verbinnen

&Co.,lnc.;Hill&Knowlton,Inc.;TheColemnnCompany,hc.;CreditSuisseFintBoston;

Coleman (Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc.; Wachtell Lipton, Rosçn &

Katz; Davis Polk & Wardryell; or any othef pefson or cornPany' and/or any of their respective

employees, agents' or rpresentadves'

35. All documents conceming the Coleman Transaction'

36'AJldocumentsconcerningthesubordù¡aædDebe¡rtureoffering.

ST,Alldocr¡mentsconcerningAtbeftDunlapand/orRusscllKersh'

38. All documents concerning t!¡e Scott Paper Company'

39. All documents conceming Coleman or CPH'

40. All documents concerning MacAndrews & Forbes Holdinp, lnc' with ræpect

to Sunbearq Coleman, or CPH'

4l'Alldocumentsconcernilgtheeventsarrdmattersthataret}resubjectofthe

Complaint fited this action'

42.organizationalcharts'memoranda,orsimilardoü¡mentsthatdescribethe

business organizational sbr¡cturc and the adminisnative' management' and reporting struúurc of

Morgan Stærley from and including January l, 1997 ùrough and including December 3l ' 1998'

ø012/o\5
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43. AII documCr¡ts concerning Morgan stanley's policies, procedures' manuals'

gridelines, referø¡ce materials, or checklisrS that were in effect frorn a¡d including Januzty l 
' 

1991

through and incMing December 3 I , 1998 fOr 0re performance of due diligence, including without

limitation due diligence perforrned in connection with underwriúng the sale of equiry or debt

securities.

44. A,ll docr¡ments conceming employment contacts, performance evaluati0ns,

and/or personnel files (including without limitation any documents that describe or discuss the

training, experierrce, competence, and accomplishments) of all Morgan Siantcy personnel who

performed scrvices for or onbcbalfofsunbeam in I997 or 1998'

45. all documens conoeming Morgan Starrley'spetformanceevaluation criteria

or guidelines in effect Êom and including January 1, 1997 tluough and including Dccember 3 I 
'

l 998.

46. All document cOncerning Morgan stanley's compensation critEria or

guidelines in effect from and including January 1,lgg'l rlu'ough and inoluiling December3l' 1998'

47 . All rnarketing or other prornotio¡al material prepare d or used b¡ or on behalf

of, Morgan Snnley conceming investment banking or scctrides underwriting sewices tl¡at were

created or used at any time from and including Jaouary I , 1 997 througb and including Deca¡ber 3 I 
'

1 99t.

4g. All ofyourdocumentretention ordocument destruction policies orprocedures

or similar proceôues for ti¡e back-up or deletion of electonic or hard copy doa¡me¡ts of any kind

for any time dgring 199? t}rough rhe present, ¡ncluding without limitation any amendments to any

such policies or procedures, schedules or related documeots, and any memoranda or other

instrr¡ctions communicaled to yoru ernployees conceming the obligation and procedrrrcs to be

91'.:nÃY-t2-2øø3 tø.Ø9
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udlized ro preserve all reìevant documelts, including wirhour limit¿tion evidelce concerning the

Litigations, ths Arbitrations, and tbe SEC Àdministrative Proceedings'

49.AlldocumentsyouhavcprovidedorproducedtoanyParty(wherher

voluntarily or in response to a document request' subpoena duces tecum' or other process served on

you) in any of rhc Lirigations, the A¡bitrarions, or the SEC Adminisbative hoceedingS (inctuding

without limitatiOn any lgPo¡1s, communiCations, filings, teSimony' legal memOranda' StatemeilS'

or orhef documents submined to the securities & Exchange commission oI a¡ly olher parly)'

50. All documents youhave provided to the SEC, the Anorney Oene¡al of New

York, or any other governmental or regltatory body concerning Sunbeam'

5 t . All documents you have received from the SEC, the.{'ttorney Genøal ofNew

York,oranyothergovemmerrtalorregulatorybodyconcerningSunbeam.

52. AU discovery requests or subpoîus served on you in any of the Litigations'

the A¡bitations' or the SEC Administrative Proceedings'

53. All responses urd/or objeaions ùrat 1ou provided or produced in response to

a discovery request or zubpoena scrved on you in any of the Litigations, the A¡bibations' or the SEC

Administetive Proceedings'

54. All comr¡unicatiOns concerning anydiscovery roquest or subpoena sewcd on

you in any of the Litigations, the A¡birations, or the sEC Àdministative Prooeedings'

55. Allmotions, mcmorand4 bnefs, rulinp, ordøs, ortranscripts ofproceedings

concerning any discovery request, subpOena, or other process in any of the Litigations' the

Arbitrations, or tÌ¡e SEC Administrative Proceedings'

ì1AY-t2-éøØ3 LØt LØ
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5ó. All privilege logs you prepared in rny of the Litigations, the ,qrbitations, or

the SEC Administative Proceedings with respect ùo docurnents thrt you withheldfrom production

in reSponse lo any documenl requesb, subpoenas duces tecum, or Other prgcess'

Si. AII ranscripts of and cxhibits to any depositions, recorded statements, or

aflidavits in connecrion with any of the Litigations, the Arbitrations, or the SEC Administative

Proceedings.

58. AII documents obtained by you or produced to you by other parties, third

parties, or non-parties (whethu voluntarily or in response to any document requests, subpoenas

duces tecum, or Otl¡6r process seni,ed by you or any olher party) cgncerr¡ing SUnbeam'

5g. All document iequests, subpoenæ duces tecuí! interogatories, requests for

admission, responses, or objeclions that you served on, or received tom, aoy party, third pafy or

notr-partyin lLrç-$¡lnbeam Corp.,Inc., No. 0140291 (AJC) (Baftls. S.D.N.Y.) and any advusary

proceedings the¡ein-

60. Atl transoripæ of a¡¡y hea¡ings hetd in connecdon with the Litigations, the

Arbitations, or the SEC Administrative Proceedings

6l . AII affidsvits, declaratioru, or other testimonial statements filed or submirted

in conneaíon with any of tbe Litigations, the A¡bitrations, or the SEC Administrative ProceedinS,

COLEI'áAN (PARE}TÐ HOLDINGS INC.

t t-Å-
One Attorneys

Jerold S, SolowY

Ronald L. Marmer
RobertT. Markowski
Þeirdre E, Connell
J¡rt¡¡rn & Blocr, LLC
One IBM Plaza, Suite 4400

Chicago, Illinois 60611

(312)222-9350

Iack Scamla
Sr¡ncv ÐrxN¡Y Sc¡nour B¡rnNHARr

& SnpreY P.A.
2139 Palm Beach Lakæ Blvd.
Wcs¡ Palm Beach, Florida 33402-3626
(56r) 6E6-6300

NAY-12-2øø3 tØ"tø

-12-

9?Z P.15

16div-000305



TABLE OF AUTHORITIES

Cases

l. Anti-Monopoly, Inc. v. Hasbro, Írc., No. 94 Civ. 2120 (LMM), 1996WL 101277

(S.D.N.Y. March 7, 1996)

2. Chavous v. D.C. Fin. Responsibility & Mgmt. Assistance Auth.,201 F.R.D. 1 (D.D.C

2001)

3. Church of Scientologt of Cal.,Inc. v. Cazares,401 So. 2d 810 (Fla. 2d DCA 1981)

4. Chudasqmav. Mazda Motor Corp',123F.3d 1353 (1lth Cir' 1997)

5. Enplanar, Inc. v. Marsh,l I F'3d 1284 (5th Cir' 1994)

6. Gandlerv. Nazarov,No. 94 Civ.2272,1994 WL 702004 (CSH) (S.D.N.Y. Dec. 14,

teg4)

7 . Gleneagle Ship Mgmt. Co. v. Leondakos,602 So' 2d 1282 (Fla. 1992)

g. Johnson v. New York Univ. school of Educ.,205 F.R.D. 433 (S.D.N.Y .2002)

g. Landry v. Air Line Pilots Ass'n Int',l, AFL-CIO, 901 F.2d 404 (5th Cir. 1990)

10. Rasmussenv. South Fla. Blood Serv',Inc',500 So. 2d533 (Fla. 1987)

11. scl Funeral servs. of Fla.,Inc.v. Light,8lt So. 2d796 (Fla.4thDCA2002)

12. smith v. southern Baptist Hosp. of Fla., Inc., 564 So. 2d t 115 (Fla. l st DCA 1990)

13. Spencer Trask Software & Info. Servs., L.L.C. v. RPost Int'l Ltd.,206 F.R.D. 367

(s.D.N.Y.2002)

14. Transunion Corp. v. PepsiCo, Inc',811 F'2d 127 (2d Cir' 1987)

Rules

15. Florida Rule of Civil Procedure 1.061

16. Florida Rule of Civil Procedure 1.140

17 . Florida Rule of Civil Procedure 1.280

16div-000306



I

16div-000307



1996 WL 701277
(Cite as: 1996 \ryL 101277 (S.D.N.Y.))

Only the Westlaw citation is curently
available.

Uniteil States Disbict Corut, S'D' New York.

ANTI-MONOPOLY, INC., Plaintiff,
v.

HASBRO, INC., Defendant.

No. 94Civ.2 12O(LMMXAJP).

March 7, 1996.

Carl E. Person, New York City, for Anti
Monopoly, Inc.

David Berger, Palo Alto, CA, Neil R. Stoll,
Nerv York City, for Kmart CorP.

OPINION AND ORDER

PECK, United States Magistrate Judge;

*l In this antitrust action by Anti-Monopoly,
Inc. against major game manufacturer
Hasbro, Inc. (the manufacturer of, among

other games, "Monopoly"), defendant Hasbro

seeks a stay of drscovery relating to plaintiffs
"secondary-line" Robinson-Patman Act claims
until Judge McKenna rules on Hasbro's
recently frled motion for judgment on the
pleadings on those claims for plaintiffs lack of
antitrust standing. For the reasons set forth
below, Hasbro's pending motion for judgment

on the pleadings provides "good cause" for the
stay of discovery, which is granted'

FACTS

Anti-Monopoly's ComPlaint

Anti-Monopoly's amended complaint
(hereafter, "complaint") is summarized in
Judge McKerura's prior Opinion granting in
part defendants' motion to dismiss the
complaint, familiarity with which is assumed.

Anti-Monopoly, Inc. v. Hasbro, Inc., 94 Civ'
2720, 1995 WL 380300 (S'D.N'Y' Jwne 27,

1995). Plaintiff Anti-Monopoly, which
possesses less than I7o of the market for
family board games, developed and marketed
a family board game called "Anti-Monopoly."

Page 2

Id. at *1. Defendant Hasbro is the leading
manufacturer of family board games with
more lhan 80lo of the market. Id. The
complaint also named retailers Toys "R" lls
and K-Mart as defendants, id., but plaintiff
has subsequently settled with both of them.
(See Declaration of Marthe Larosiliere, dated
February 22, 1996 [hereafter "Larosiliere
Dec."l, Exs. A(3X4).)

After Judge McKerura's June 1995 decision,
the foltowing claims survived against Hasbro:
(1) Count I -- violation of $ 2 of the Sherman
Act "by monopolizing, wilfully attempting to
monopolize, and combining and conspiring to
monopolize, the manufacturing and sale of
family board games" (1996 WL 380300 at *4-

5); (2) Count III -- tortious interference with
advantageous business relationships under
New York law (id. at *6-7); (3) Count VI --

Hasbro's violation of $ 7 of the Clayton Act by
acquiring competitors where the effect has
been to substantially lessen competition and
to create a monopoly (id. at *8); (4) Count VII -

- violation of the Robinson-Patman Act ($ 2 of
the Clayton Act) by "'providing substantial
discounts, terms and serrices to major family
board game retailers which are not made
available on equal terms to competing smaller
family board game retailers and wholesalers
and which are not either cost justifred or
otherwise permitted under $ 2."' (id. at *8,

quoting complaint; see also id. at *9; (5) Count
\Im -- violation of $ 1 of the Sherman Act
through illegal contracts, conspiracies and
combinations to restrain trade (id. at *9-10);

and (6) Count IX -- violation of $ 3 of the
Clayton Act by selling to K-Mart, Toys "R" IJs
and others on terms which require them not to
buy from Anti-Monopoly and other small
competitors (id. at *3).

This motion relates to Count VII of the
complaint, plaintiffs Robinson-Patman Act
claims for price discrirnination. See id. at *8-9'

Plaintiff has alleged both a primaryJine and
secondary-line Robinson-Patrnan Act claim.
Finding that the amended complaint alleged
that Hasbro "prices its products below an
appropriate measrue of its costs," as required
by the case law under the Robinson'Patman
Act, the Court upheld the claim. Id. at *9. The
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Court noted, however, that "[b]ecause the
Court agrees that Anti-Monopoly has stated a
claim for primary-line injura, the Court does

not address at this time Anti-Monopoly's claim
that it has suffered a secondary-line injurry'"
Id.

*2 Hasbro has now moved beforc Judge
McKenna to dismiss plaintiffs secondary-line
Robinson-Patman Act claim for lack of
standing. That motion, which is pending,
provides the linchpin for Hasbro's motion to
stay discovery.

Because the difference between primary and
secondary-line injury is the key to these
motions, I quote Judge McKenna's
explanation of primary and secondary-line
CASES:

Two classes of plaintiffs are recognized to
have standing to bring a Robinson-Patman
claim. Direct competitors of the predator are

said to suffer primary-line injury when they
are unable to match the predator's prices

and must either sell at a loss or lose market
share. Competitors ofthe favored purchasers
are said to suffer secondary-line injuries
when they are forced to compete in the same
market as the purchasers who are enjoying
the benefit of lower overhead for the same
product. Anti-Monopoly has argued that it
has suffered both types ofinjuries.

Id. at *9

Anti-Monopoly's Discovery Requests

After the initial pretrial conference on
August 9, 1995, by Order dated August 16'
1995, the Court set a cutoff date of March 15,

1996 for fact discovery and May 10, 1996 for
experb discovery. The Court notes that the
parties had proposed, and the Court rejected, a

much more leisurely schedule -- fact discovery
through September 1996 and expert discovery
through March 30, 1997. (See 819195

"Proposed Joint Discovery Plan.")

In late December 1995, plaintiff served
Requests to Admit and a Second Set of
Interrogatories on defendant Hasbro, seeking
discovery in support of plaintiffs secondar¡r-

Page 3

line Robinson-Patman Act claim. (Larosiliere
Dec. Exs. F-G.) In late January, plaintiff
served a Second Set of Requests to Admit,
containing requests 2tI-43I, all of which
appeff dþected at the secondary-line claim.
(Id. Ex. I.) That same day, plaintiff served its
Second Request for Production of Documents,
including 12 requests directed at plaintiffs
secondary-line claim. (Id. Ex. J.)

ANALYSIS

Pursuant to Rule 26(c), it is clear that the
Court has the discretion to stay discovery for
"good cause," and that good cause may be
shown where a party has fÌled (or sought leave
to file) a dispositive motion such as a motion
to dismiss. This is especially so where the stay
is for a "short" period oftirne and the opposing
party (here, plaintiff) will not be prejudiced by
the stay. See, e.g., In re Towers Financial
Corp. Noteholders Litigation, 93 Civ. 0810, ---

WL --------- (S.D.N.Y. Jan. 29, 1996) (Peck,

M.J.); American Booksellers Assoc., Inc. v.
Houghton Miflin Co,, 94 Civ. 8566, 1995 WL
72376 at *1 (S.D.N.Y. Feb. 22, 1995); Gandler
v. Nazarov, 94 Civ. 2272,7994 WL 702004 at
*4 (S.D.N.Y. Dec. 14, 1994); Chrysler Corp. v.
Century Power Corp., 137 F.R.D. 209, 2I7
(S.D.N.Y. 1991); 2 M. Silberberg, Civil
Practice in the Southern District of New York
g 24.04 al24-8 (and cases cited therein) (1995).

The Breadth and Burden of the Requested
Discovery

*3 Two related factors that the courts
consider in deciding a motion for a stay of
discovery are the breadth of the discovery
sought and the burden of responding to it.
8.g., American Booksellers v. Houghton
Miflin, 1995 WL 72376 at *1; Chrysler v.
Century, 137 F.R.D. at 211. Here, plaintiffs
secondary-line discovery requests are quite
extersive. They involve almost 300 Requests
to Admit, as well as L4 interrogatories and 12

document requests. (See Hasbro's Brief at 4-5

& nn.7-8, 10; see also Berger 2129196 Letter to
the Court at 1-2.) These requests will be
totally unnecessaÐ¡ if Hasbro's motion for
judgment on the pleadings as to the secondar¡r-
line Robinson-Patman Act claim is granted.
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(The Court is relying on Hasbro's assertion

that these requests only relate to the
secondary-line claim, which has not been

challenged by plaintiff.)

There Is No Prejudice to Plaintiff from a

Stay ofDiscovery

Another factor that the courts consider is

whether the party opposing the stay would be

unfairly prejuùiced by a stay' 8.g., Gandler v'

Nazatov, 1994 WL 702004 at *4; Chrysler v'
Century, 137 F.R.D. at2I7.

Plaintiff will not be prejudiced by a stay

here. Plaintiff argues that "The requested stay

would destroy the accelerated time schedule

for discovery under which the parties and the
Court have been working, and almost

reached." (Person 2126196 Letter to the Court,

at 1.) It is true that fact discovery is scheduled

to be completed by March 15, 1996. The Court
notes, however, that the parties originally
proposed that fact discovery run through
September 1996 (and expert discovery through
March 30, 1997') The deadlines lvere

accelerated only because this Court believes in
running a "rocket docket" and suggested that
the parties could condense and expedite their
discovery schedule, to which they agreed' The

Court has every reason to believe that
Hasbro's motion will be decided, and if it is

denied that the additional fact and expert

discovery needed will be conducted, before the
original March 30, 1997 cutoff date.

Plaintiff s second prejudice argument is

thatr
Plaintiff cannot afford to call witnesses for
some of the needed discovery, and then have

to go through the process again for the
Robinson-Patman type discovery, if a stay is
g¡anted. This means additional preparation

time, additional travel time to and from the
depositions, and other problems associated

with bifurcated discovery especially ofthird-
party witnesses, including re-noticing them
at this late date in discovery.

(Person 2126196 Letter at 1.) However, as of
this date, less than two weeks before the

scheduled March 15, 1996 close of fact
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discovery, plaintiff has noticed only three
depositions of senior Hasbro executives
(Messrs. Hassenfeld, Dittomassi and Wilson),
and no non-party depositions. (See Berger 2/
29196 Letter to the Court at 3.) Further,
Hasbro contends that these three senior
executives do not "have specific or detailed
knowledge of pricing issues." (Id.) Thus,

according to Hasbro, if their motion for
judgment on the pleadings were denied, no

depositions would be repeated, Od.) Even if
Hasbro were incorrect and these three
depositions would need to be reopened, any
extra cost to ptaintiff is more than outweighed
by the expense to Hasbro (and to plaintiff) of
conducting discovery on a claim that may be

dismissed as legally insufficient. Moreover,
the "additional travel time to and from the
depositions" is a factor that, if necessary, can
be obviated in other ways later (e.g', by
agreement or order that the depositions occur
in New York when the witness is in New York
for business reasons, or permitting telephonic
depositions, etc.). It is premature to decide
what cost protection, if any, plaintiff will be
given later. But it is clear that there is no
prejudice to plaintiff from the stay.

Hasbro's Motion For Judgment on the
Pleadings has "Substantial Grounds"

*4 The third and final factor the courts
examine is the strength of the dispositive
motion that is the basis for the discovery stay
application. 8.g., Gandler v. Nazarov, 1994

WL ?02004 at *4 (stay granted where motion
to dismiss "is potentially dispositive, and
appears to be not unfounded in the law")
(emphasis added); Chrysler v' Century, 137

F.R.D. at 277 (motions to dismiss "appear to
have substantial grounds") (emphasis added)'

From the Court's Preliminary look al
Hasbro's motion for judgment on the
pleadings, the motion is "not u¡founded in the
law" and "appears to have substantial
grounds,"

Plaintiff s secondary-line standing argument
appears to be that Hasbro's Price
discrimination has put small retailers out of
business, and that plaintiff sold or would have
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sold its game to these retaiìers if they had not
gone out of business. (See Larosiliere Dec. Ex'
D: Ptfs 1994 Brief Opposing Motion to

Dismiss, at 16.) In G.K.A. Beverage Corp. v.

Honickman, 55 F.3d 762 (2d Cir.), cert. denied,

116 S. Ct. 381 (1995), the Second Circuit
dismissed a similar Robinson-Patman Act
claim for lack of standing, holding:
It follows naturally that a party in a

business relationship with an entity that
failed as a result of an antitrust violation
has not suffered the antitrust injury
necessary for antitrust standing'...
Although the [plaintiffl distributors
undoubtedly suffered injury as a result of
the alleged antitrust violation, the injury
suffered by the distributors is derivative of
the injury suffered by Seven-Up Brooklyn'
Thus, ... it was not the distributors that
suffered direct antitrust injury, but Seven-

Up Brooklyn. Therefore' the proper party to
bring the antitrust action on these facts was

Seven-Up Brooklyn....

55 F.3d at 766-67. Hasbro argues that the
party suffering direct antitrust injury here,

and thus the party with standing, are the

small retailers allegedly forced out ofbusiness
by Hasbro's price discrimination, and any

injury suffered by plaintiff is derivative and

not antitrust injury.

Hasbro also cites two district court decisions

that held that a competing manufacturer (like
plaintiff here) has no antitrust standing to

bring a secondary-line claim under Sections
2(d) and 2(e) of the Robinson-Patman Act for a
competitor's providing discriminatory
allowances or services to customers'

Ashkanazy v. I. Rokeach & Sons, Inc., 757 F.

Supp. 152?, 1553-54 (N.D. Ill' 1991); Frito-
Lay, Inc. v. Bachman Co., 659 F. Supp' 1129,

1140-41 (S.D.N.Y. 1986).

Plaintiff distinguishes these cases and relies
on certain "target area" cases. (See Larosiliere
Dec. Ex. D: Plfs 1994 Brief at 16-19.) The

Court need not decide whether AntiMonopoly
or Hasbro is correct '- that motion is before

Judge McKenna. The Court's reading of the
parties' prior briefs on this issue, and the
cases cited above, however, makes clear that

Page 5

not only does Hasbro's motion to dismiss
"appear not ur¡founded on the law" but indeed
it "appears to have substantial grounds."

CONCLUSION

*5 Alt of the factors relied on by the courts
support a stay of discovery. Accordingly, for
the reasons set forth above, the Court grants
Hasbro's motion to stay fact and expert
discovery that relates solely to plaintiffs
secondary-line Robinson'Patman Act claim.
The stay will be lifted without further Court
order if Judge McKenna denies Hasbro's
motion for judgment on the pleadings as to the
secondary-Iine claim.

SO ORDERED.

1996 WL 107277,1996 WL 101277 (S.D.N.Y.)

END OF DOCUMENT
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United States District Court,
District of Columbia'

Kevin P. CHAVOUS, et al', Plaintiffs,
v.

DISTRICT OF COLUMBIA FINANCIAL
RESPONSIBILITY AND MANAGEMENT

ASSISTANCE
AUTHORITY, et al', Defendants.

No. CIV.A.01-0921.

May 21,2001.

City council members brought action against

District of Columbia, District of Columbia
Financial Responsibility and Management

Assistance Authority, and related defendants,

alleging that Authority had exceeded scope of
its itatutory authority in connection with
contract with hospital, in violation of
members' constitutional rights, and seeking

injunctive relief. Members moved to compel

diicovery, and defendants moved to quash

notices of deposition. The District Court,
Robinson, United States Magistrate Judge,

held that stay of discovery pending resolution

of parties' pending discovery motions was

warranted.

Discovery stayed pending determination of
parties' dispositive motions.

West Headnotes

[1] Federal Civil Procedure æ L267.7

1704k1267.1
Trial courts are vested with broad discretion

to manage the conduct of discovery' Fed'Rules

Civ.Proc.Rule 26, 28 U.S.C'4.

Page 7

motion to dismiss is rarely appropriate when

the pending motion will not dispose of the
entire case.

[4] Federal Civil Procedure c= 1271

1704k1271
Trial court ordinarily shouìd not stay

discovery that is necessary to gather facts to
defend against motion to dismiss.

[5] Federal Civil Procedwe €= 1271

170A'k1271
In determining whether to stay discovery

while pending dispositive motions are decided,

the trial court inevitably must balance the
harm produced by a delay in drscovery against
the possibility that a dispositive motion will
be granted and entirely eliminate the need for
such discovery.

[6] Federal Civil Procedw¿ 6 7277
17OAk1271
Stay of discovery was warranted when parties

agleed that, if granted, either plaintiffs'
pending srrrnmary judgment motion or
defendant's pending motion to dismiss would
be dispositive of entire case, plaintiffs did not
contend that they needed discovery sought to
oppose motions to dismiss' signifrcant
privilege issues raised by discovery requests

supported conclusion that permitting
discovery under such circumstances would be

wasteful and inefficient, and plaintiffs failed
to show that they would be harmed by stay, in
that there was no nexus between claimed
prejudice and discovery sought. Fed.Rules

Civ.Proc.Rule 26(bX1), 28 U'S.C.A'

*l Elizabeth B. Sandza, David Mitchell
Ross, Jr., Leboeuf, Lamb, Greene' Macrae,

L.L.P., Washington, DC, for plaintiffs'

Daniel A. Rezneck, D.C. Financial
Responsibility & Management Assistance

Author., David A. Hickerson, Weit, Gotshal &
Manges, L.L.P., Robert C. Utiger, Office of
Corporation Counsel, D'C', for defendants.

Carl A. Messineo, Partnership for Civil
Justice, Inc., Washington, DC, for movants.

James Hiram Lesar, Washington, DC,

[2] Federal Civil Procedure @ 1277

770^k7277
Entry of order staying discovery pending

d.etermination of dispositive motions is

appropriate exercise of trial court's discretion
tã manage the conduct of discovery. Fed'Rules

Civ.Proc.Rul e 26, 28 U.S.C.A.

[3] Federal Civil Procedure çP 1277

1704k1271
Stay of discovery pending determination of a

Copr. @ West 2003 No Claim to Orig. U.S. Govt' Works

\Aþstlaw

16div-000313



201F.R.D. 1

(Cite as:201 F.R.D. 1, *1)

arnrcus.

MEMORANDUM ORDER

ROBINSON, United States Magistrate

Judge.

This action was referred to the undersigned
United States Magistrate Judge for resolution

of the parties' discovery disputes. Two

motions which concern the conduct of *2
discovery are pending for determination by

the undersigned: (1) plaintiffs' Motion to
Compel Production of
PriceWaterhouseCoopers Due Diligence
Report (Docket No. 6); and (2) Motion of
District of Columbia Financial Responsibility
and Management Assistance Authority (the

"Control Board"), Dr. Alice M. Rivlin and

Francis S. Smith to Quash Notices of
Deposition (Docket No. 7). Also pending are

the parties' dispositive motions: plaintiffs
have moved for summary judgment, and each

of the defendants has fiIed a motion to

dismiss. Oral argument with respect to
plaintiffs' motion for preliminary injunction
and the parties' dispositive motions is
scheduled for June 8, 2001. [FNl]

FNl. On April 30, counsel for plaintiffs, defendant

Controì Board and defendant District of Columbia

appeared before the court (Roberts, J.) for a

hearing on plaintiffs' motion for a temporåry

restraining order. Plaintiffs suggested that the

parties agree that the status quo be maintained for

"thirty or sixty days[.J" Transcript of Proceedings

Before the Honorable Richard W. Roberts

("Transcript"), p. 3. After hearing the arguments of

counsel. the court denied the request for a

temporary restraining order' Transcript, p' 84'

The court asked plaintiffs' counsel to respond to

defendant Controt Board's proposal that the court

schedule a consolidated hearing on the motion for a

preliminary injunction and cross- motions for

summâry judgment. Plaintiffs' counsel said that

[w]e're going to embrace that, your honor, and

we'd like to do so on the most expedited basis'

Transcript, p. 84.
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discovery. tFNzl Upon consideration of
plaintiffs' motion to compel and defendant
Control Board's motion to quash; the
memoranda in zupport thereof and in
opposition thereto; the proffer of evidence by
plaintiffs' counsel; the arguments of all
counsel and the entire record herein, all
discovery, including further consideration of
the motion to compel and motion to quash,

will be stayed pending determination of the
parties' dispositive motions.

FN2. At the hearing. plaintiffs withdrew the motion

to compel \¡/ith respect to detèndant Greater

Southeast Community Hospital Corporation I
("Greater Southeast") upon considerätion of the

repfesentation of Gleater southeast that it does not

have possession, custody or control of the requested

documents. See Defendant Greater Southeast

Community Hospital Corporation I's Opposition to

Plaintiffs' Motion to Compel Production of
PriceWaterhouseCoopers Due Diligence Report at

l.

DISCUSSION

I. Exercise of Discretion to Stay Discovery

t1Ï2l It has long been recognized that trial
courts are vested with broad discretion to
manage the conduct of discovery. See, e'g.,
Brennan v. Local Union No. 639, Int'I Bhd. of
Teamsters, Chauffeurs,'Warehousemen and
Helpers, 494 F.2d 1092, 1100 (D.C.Cir'1974);
Fed.R.Civ.P. 26. It is settled that entry of an

order staying discovery pending determination
of dispositive motions is an appropriate
exercise of the court's discretion:

A trial court has broad discretion and
inherent power to stay discovery until
preliminary questions that may dispose of
the case are determined.

Petrus v. Bowen, 833 F.2d 581, 583 (5th

Cir.198?) (citations omitted); see Ladd v'
Equicredit Corp. of Am., No. CW'A. 00-2688'
2001 WL 175236, at *1 (E.D.La. Feb' 21,

2001); White v. Fraternal Order of Police, 909

F .2d 5L2, 517 (D.C.Cir. 1990).

In accordance with this broad discretion, this
court (Oberdorfer, J.) has observed that

lilt is well settled that discovery is generally

On May 18, 2001, the undersigned heard the
arguments of counsel with respect to the two
motions which concern the conduct of
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considered inappropriate while a motion
that wouid be thoroughly dispositive of the
claims in the Complaint is pending.

Anderson v. United States Attorneys Offrce,

No. CW.A. 97-2262,1992 WL 159186, at *1
(D.D.C. June 19, 1992). A stay of discovery
pending the determination of a dispositive
motion "is an erninently logical means to
prevent wasting the time and effort of all
concerned, and to make the most effrcient use

of judiciat resources." Coastal States Gas

Corp. v. Department of Energy, 84 F.R.D. 278'

282 (D.Det. 1979) (citations omitted).

[3] In Anderson, a motion to dismiss that
would have been dispositive ofall ofthe issues

lvas pending when the court considered
plaintiffs motion to compel discovery *3 and

defendant's motion for protective order. In
this action, each defendant has filed a motion
to dismiss. Perhaps more significantly,
plaintiffs have filed a motion for summary
judgment, and in it, state that "there is no

genuine dispute as to any material fact and

that based on the undisputed material facts
Plaintiffs are entitled to judgment in their
favor as a matter of law." Plaintiffs' Motion
for Summary Judgment (Docket No. 10) at 1'

At the May 18 hearing, Plaintiffs and

defendant Control Board agreed that either
plaintiffs' motion for summary judgment or
defendant Control Board's motion to dismiss,
if granted, would be "thoroughly dispositive."
See Anderson, 1992 WL 159186, at *1. While
a stay ofdiscovery pending determination ofa
motion to dismiss "is rarely appropriate when
the pending motion will not dispose of the
entire case[,]" Keystone Coke Co' v. Pasquale,

No. CIV.A. 97-6074, 1999 WL 46622, at *t
(E.D.Pa. Jan. 7, 1999), no such concern exists
here, since the parties agree that the grant of
either plaintiffs' motion for srunmary
judgment or defendant Control Board's motion
to dismiss will be dispositive of "the entire
case." See also Feldman v. Flood, 176 F.R.D'
651,652 (M.D.Fla.1997) ("the Courb orönarily
should not stay discovery which is necessary to
gather facts in order to defend against the
motion.").

t4l Plaintiffs do not contend--nor did they at
the April 30 hearing-that they would be

Page I

unable to file their oppositions to defendants'
motions to dismiss in the absence of such

discovery. [FN3l A trial court "ordinarily
should not stay discovery which is necessary to
gather facts in order to defend against [aì
motion [to dismiss]." Feldman, 176 F.R.D. at
652; ef. Coastal States Gas Corp., 84 F.R.D.
at 282 ("discovery shouìd precede

consideration of dispositive motions when the
facts sought to be discovered are relevant to
consideration of the particular motion at
hand."). However, plaintiffs have never
suggested that they need the discovery they
now seek in order to oppose the pending
motions to dismiss. [FN4]

FN3. See n. l, supra.

FN4. This court (Penn, J.) has previously held that

a "bald assertion" by a defendant that its motion to

dismiss will be granted, or that discovery would be

burdensome, is generally insufficient to justify the

entry of an order staying discovery. People With

AIDS Health Group v. Burroughs Wellcome Co.,

No. CIV.A. 91-0574, l99l WL 2211'79, at *1.

However, the fåcts of the instant action is

distinguishable in two material respects. First,

plaintiffs in this action have moved for summary

judgment. Second, the signifrcant privilege issues

presented by the plaintiffs' discovery requests

warrant thê conclusion that permitting discovery

before the need for such discovery is determined

would be wasteful and inefficient. See Coastal

Ståtes Gas Corp., 84 F.R.D. at 282; cf. Maljack

Prod., Inc. v. Motion Picture Ass'n of Am., No.

CIV.A. 90-ll2l, 1990 WL 157900, at *l (D.D.C.

Oct. 3, 1990) ("avoidance of potentially

unnecessary discovery is warranted" where a

motion to dismiss is pending and plaintiff would not

be prejudiced by a stay of discovery pending

determination of the motion to dismiss).

In the memorandum in support of their
motion for summary judgment, plaintiffs state
that they have sought to comPel the
production of the PriceWaterhouseCoopers due

diligence reports, and to depose Dr. Rivlin and
Mr. Smith. Plaintiffs'Memorandum of Points
and Authorities in Support of Plaintiffs'
Motion for Summary Judgment at 4, n. 1.

lVhile plaintiffs state that they "reserve the
right to supplement the rrndisputed material
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facts" with the report and the deposition

testimony, they do not contend that their
motion is premature or incomplete without
such discovery. While a trial cou¡t could well
be found to have abused its discretion by

staying discovery where it is necessary for the
party opposing srülmary judgment to clevelop
I'additional facts," see Moore v. United States,

213 F.3d 705, 710 n. 3 (D'C.Cir.2000), no

authority supports plaintiffs' effort to

concurrently move for srunmary judgment and

take discovery regarding the issues addressed

in the motion.

II. Absence of Prejudice to Plaintiffs

t5l In the determination of whether to stay

discovery while pending dispositive motions

are decided, the trial court "inevitably must

balance the harm produced by a delay in
discovery against the possibility that [a

dispositiveJ motion will be granted and

entirely eliminate the need for such

ùiscovery." Feldman, 176 F'R'D' at 652' The

undersigned finds that plaintiffs have not

demonstrated *4 that they would be harmed

by a stay of discovery pending determination
oi th" di"potitive motions. When asked at the

hearing what prejudice plaintiffs would suffer
if diseovery were stayed, plaintiffs' counsel

responded that the plaintiffs would be

prejudiced bv (1) the continued violation of

lheir constitutional rights, [FN5] and (2) the

compromise of appropriate health care

resulting from the reduction of services at

D.C. General HosPital.

201F.R.D. 1

(Cite as:201 F.R.D' 1, *3)

FN5. Plaintiffs, in their three-count First Amended

Complaint, allege, inter alia, thât plaintiffs Chavous

and Catania, members of the D'C. City Council'

"have a constitutionally protected right to cast

unimpeded votes on issues of public importance"'

First Amended Complaint, Count Two, f 46'

Plaintiffs also allege that defendant Control Board

exceeded the scope of its statutory authority (Count

One), and seek to enjoin defendants Greater

Southeast and the District of Columbia "from acting

in ftrrtherance of" the co¡tract the Control Board

entered with Grealer Southeast (Count Three)'

With respect to the fust claim of prejudice,

the undersigned finds that there is no nexus

Page f 0

between the discovery plaintiffs now seek and

the alleged violation of the constitutional
rights of plaintiffs Chavous and Catania. The

only violation of any constitutional right
alleged in this action is that the right of
plaintiffs Chavous and Catania "to cast

unimpeded votes" was infringed by defendant

Control Board. See First Amended

Complaint, Count Two, fll 45-49. The

constitutional violation alleged is therefore
wholly independent of any facts which could

be developed through either the production of
the due diligence reports, or the depositions of
Dr. Rivlin and Mr. Smith' The undersigned
cannot frnd that plaintiffs would be prejudiced

by a stay of discovery where the discovery

sought is not relevant to the claims or
defenses of any ofthe parties, or even relevant
to the subject matter involved in this action.
See Fed.R.Civ.P. 26(bX1).

With respect to the second claim of
prejudice, the undersigned finds that there is
no nexus between the discovery plaintiffs now

seek and any compromise of health care

resulting from the reduction of services at
D.C. General Hospital. Access to health care

is undeniably a matter of grave public

concern. However, it is not the issue

presented by plaintiffs in this action; rather,
plaintiffs allege only that defendant Control
Board exceeded the seope of its statutory
authority, and that it violated the
constitutional rights of plaintiffs Chavous and

Catania. tFN6l Thus, the undersigned again
finds that plaintiffs would not be prejudiced by
a stay of discovery regarding matters which
are not relevant to the claims or defenses of
any party, or even relevant to the subject

matter of this action' [FN7] See Fed.R'Civ.P.
26(bX1).

FN6. See n. 5, supra'

FN7. For example, in the memorandum in support

of their motion for summary judgment, plaintiffs

state that the due diligence reports "[are] essential to

an evaluation of whether Greater Southeast will be

able to provide equivalent volume and types of

services to D.C. General and whether Greater

Southeast will meet adequate standards of quality

and accessibility." Plaintiffs' Memorandum of

@
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Points and Authorities in Support of Plaintiffs'

Motion for Summary Judgment at 4. n. l.
However, this issue is not before the court in this

action. For that reason, the undersigned denied the

request of plaintiffs' counsel that plaintiff Catania be

permitted to either "address the court," or testify, to

relate the details of reports that some ambulance

drivers recently found that the emergency rooms at

some local hospitals were closed.

Finally, the undersigned finds that plaintiffs
have offered no cogent explanation for their
failure to inform the court' when they
appeared for oral argument on their motion
for a temporary restraining order, that they
required discovery before the briefing of
dispositive motions could be completed, or to
request leave to take such discovery. [FN8]
Defendant Control Board, at the hearing
before the undersigned, suggested that this
failure indicates that discovery was "an

afterthought." In response, plaintiffs' counsel

claimed simply that counsel "didn't think
about it"; however, this self-deprecating

explanation undermines plaintiffs' claim that
they now require discovery in order "to make

Itheirl best argument for summary judgment'"

tFN9]

Page 1l

reason which would warrant a departure from
the authorities which hold that a trial court
properly exercises its discretion to stay

discovery where a motion which would be

entirely dispositive if granted is pending; the
discovery is not needed to permit the party
who seeks discovery to oppose the pending

dispositive motion; and the par"ty who seeks

discovery would not be prejudiced by a stay' A
stay of discovery in the circumstances
presented here furthers the ends of economy

and efficiency, since if either the plaintiffs'
dispositive motion or defendant Control
Board's dispositive motion is granted, there
will be no need for discovery. If both
dispositive motions are denied, then the court
will undertake an informed consideration of
what discovery is appropriate in the context of
the issues actually before the court.

It is, therefore, this 

- 

day of May, 2001,

ORDERED that all discovery, including
further consideration of plaintiffs' motion to
compel (Docket No. 6) and the Control Board's
motion to quash notices of deposition (Docket

No. 7), is STAYED pending determination of
the parties' dispositive motions'

FN8. See n. l, suPra. 201F.R.D. 1

FN9. Plaintiffs' counsel referred to the due

diligence reports at the April 30 hearing' but never

asked that they be produced' Transcript, p' 23.

Plaintiffs' counsel's discussion of the reports was

limited to the concern that the executive sunìmary

plaintiffs received "still doesn't have the detåil that

tells us whether these entities can do what they

promise to do for the price they promise to pay";

however, that is not an issue in this action. See n'

5, supra. The only reference to discovery at the

April 30 hearing was by counsel for the Control

Board, who said of an issue raised by plaintiffs that

"I'd like to know more about it if we have to go

forward with discovery which I hope we won't

because I'm hopeful that this can be resolved on

cross-motions." Transcript, p. 47' Plaintiffs'

counsel never disputed this proposition.

END OF DOCI'MENT

*5 CONCLUSION

16l Plaintiffs have failed to articulate any
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April 1, 1981'

Defendants.appealed from an order of the

Circuit Court, Pinellas County, Fred L'
Bryson, J., denying their motion for change of

venue to the limited extent that they sought a

recusal ofthe court and assignment ofthe case

to another judge in another circuit, but
granting the motion to the extent that the

irial of the cause would be held in another

county. The District Court of Appeal, Scheb,

C. J., held that, once the circuit courl

concluded that the cause should be

transferred, it had to enter an order

transferring the action to a court of the same

jurisdiction in another county and could not

retain jurisdiction and merely transfer the

trial to another county; defendants were

required to Pay accrued costs.

Vacated and remanded.

401 So.2d 810
(Cite as:401 So.2d 8f0)

District Court of Appeal of Florida, Second
District.

The CHURCH OF SCIENTOLOGY OF

CALfF'ORNIA, INC., and Mary Sue Hubbard,
Appellants,

V,

Gabriel CAZARES and Margaret Cazares, his
wife, APPellees'

No. 80-1438

West Headnotes

Venue €= 80
401k80
Once circuit court concluded that cause should

be transferred, it had to enter order

transferring action to court of like jr¡risdiction

in another county and could not retain
jwisdiction and merely transfer trial- to
ãnother county; defendants were required to

pay accrued costs' West's F.S'A. $$ 47'141,

47.19r.

*810 Paul Antinori, Jr., TamPa, for

appellants.

Page l3

Mclaughlin, Tampa, and Joeì D. Eaton of
Podhurst, Orseck & Parks, Miami, for
appellees.

SCHEB, Chief Judge.

Gabriel and Margaret Cazares sued The

Chwch of Scientology of California, Inc'' and

Mary Sue Hubbard in circuit court in Pinellas
County. The Church and Hubbard each

moved for a change of venue under section

47.101(1Xb), Florida Statutes (1979), on the
ground that they could not receive a fair trial
in Pinellas County because The Church was

odious to the inhabitants of Pinellas County
and the people associated Hubbard with The

Church because she was the wife of its
founder.

Following a hearing the trial court entered

its order stating:
(T)hat the Motions for Change of Venue are

denied to the limited extent that they seek a

recusal of the Court and assigrrment of the
case to another Judge in another Circuit,
however,
It is frrther ORDERED AND ADruDGED
that the Motion is granted in part to the
extent that the triat of the cause shall be

held in Daytona Beach, Volusia County,
Florida.

it'i, frntt"r ORDERED that F'S. 47.Igl
shall not be applied to require the movants,

MARY SUE HUBBARD ANd THE
CHI]RCH OF SCIENTOLOGY OF

CALIF'ORNI¡. INC. to pay taxable costs at
this time since the cause has not been

transferred away from the Circuit Court for
Pinellas County, Florida and that
jurisdiction still lies in that Court.

While the court denied The Church and

Hubbard's motions to the extent that they

sought recusal, the order indicates that the

court concluded that the cause should be

transferred. Once the court determined this,
it had to enter an order transferring the action
to a court of the same jurisdiction in another
county. s 4?.141, Fla'Stat. (1979)' The court's

authority at that point was limited to entry of
an order transferring jurisdiction. Kern v'Walt Logan,

Cunningham,
St. Petersburg, Wagner,
Vaughan, Genders &
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401 So.2d 810
(Cite as:401" So.2d 810, *810)

Kern, 309 So.2d 563 (Fla. 2d DCA 1975);

University Federal Savings and Lg?t
Associatión of Coral Gables v' Lightbourn, 20L

So.2d 568 (Fla. 4th DCA 1967).

*811 Further, the court having improperly

attempted to retain jurisdiction, it also erred

in nolrequiring The Church and Hubbard, as

movants, to pay accrued costs' s 47'191,

Fla.Stat. (1979)'

Accordingly' u/e vacate the court's order,

remand, and direct the trial court to enter an

order transferring venue in accordance with

section 47.741' and directing payment of costs

as required bY section 47 '191.

HOBSON and DANAIIY, JJ', concur'

401 So.2d 810

END OF DOCUMENT
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123 F.3d 1353
38 Fed.R.Serv.3d 1494, 11 Fla' L. Weeklv Fed' C 609

(Cite as: 123 F.3d 1353)

United States Court of APPeals,
Eleventh Circuit.

Bhupendra CHUDASAMA; Gunvanti B.
Chudasama, Plaintiffs-APPellees,

v.

MAZDA MOTOR CORPORATION; Mazda

Motor of America, Inc', Defendants-
Appellants.

Nos. 95-8896,95-8921

Sept. 15, 1997

Auto owners who were injured in accident

brought products liability and fraud action
against manufacturer of their auto. The

United States District Court for the Middle
District of Georgia, No. 4:93-CV-61-JRE, J.

Robert Elliott, J., 1995 WL 641984, entered

default against rnanufacturer for failing to

comply with court order compelling discovery.

Manufacturer appealed. The Court of
Appeals, Tjoflat, Circuit Judge, held that: (1)

prior to issuing order compelling discovery,

district court should have ruled on

manufacturer's motion to dismiss fraud claim;
(2) order of default was abuse of discretion;
and (3) case would be reassigned to different
judge on remand.

Vacated and remanded with instruction'

West Headnotes

[1] Federal Courts @ 770
1708k770
On interlocutory appeal of sanctions order,

Court of Appeals lacked power to limit its
jurisdiction to certain aspect ofthat order' i'e',
portion that vacated protective order; rather,
Court would review entire order. 28 U.S.C.A.

$ 1292(b).

[2] Federal Courts æ 770
1708k770
Court of Appeals had jurisdiction to review
both order compelling discovery and order
imposing sanctions, which was issued in part
for defendant's alleged violation of compel

order; even though comPel order was

Page 16

interlocutory order over which Court wouid
not normally have jurisdiction, Court could
exercise pendent appellate jurisdiction over

that order, as it was inextricably intertwined
with sanctions order, and meaningfirl review
of sanctions order required review of compel

order. 28 U.S.C.A. $ 1292(b).

[3] Federal Civil Procedure 'ù? 1278
17OAk1278
District courts enjoy substantial discretion in
deciding whether and how to impose sanctions
against party that violates order compelling
discovery. Fed.Rules Civ.Proc.Rule 37, 28

u.s.c.A.

[4] Federal Courts €= 820
1708k820
Court of Appeals reviews for abuse of
discretion order that imposes sanctions
against party that violates order compelling
discovery. Fed.Rules Civ.Proc.Rule 37, 28

U.S.C.A.

[5] Federal Courts o- 763.1
1708k763.1
Court of Appeals' review of order striking
defendant's pleadings for failure to comply
with discovery order should be particularly
scmpulous lest district court too lightly resort
to this extreme sanction, amounting to
judgment against defendant without
opportunity to be heard on merits. Fed.Rules
Civ.Proc.Rule 37(bX2XC), 28 U.S.C.A'

[6] Federal Courts æ 820
1708k820
Orders compelling discovery are reviewed for
abuse ofdiscretion.

[7] Federal Courts æ 820
1708k820
In evaluating whether district court abuses its
discretion when it imposes severe sanctions
upon party that violates order compelling
discovery, important factor is whether entry of
that order was itself abuse of discretion.
Fed.Rutes Civ.Proc.Rule 37(b), 28 U.S.C'4.

[8]Federal Courts Þ 763.1
1708k763.1
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Because litigants are expected to comply with
orders compelling discovery, even those they

believe were improvidently granted, sanctions

for failure to comply will very often be

sustained, particularly when infirmity of
violated order is not clear and sanctions

imposed are moderate. Fed'Rules

Civ.Proc.Rule 3?ft), 28 U.S.C.A.

[9] Federal Civil Procedure o= 1991

17OA'k1991
District courts must take active role in
managing cases on their docket.

[10] Federal Civil Procedure €p 928

1704k928
Failure to consider and rule on significant
pretrial motions before issuing dispositive

orders can be abuse of discretion. Fed'Rules

Civ.Proc.Rule 37ft), 28 U'S.C.A'

[11] Federat Civil Procedure æ 928

1704k928

[11] Federal Civil Procedure €= L828

1704k1828
Resolution of pretrial motion that turns on

lindings of fact--for example, motion to dismiss

for lack of personal jurisdiction--may require

some limited discovery before meaningfirl
ruling can be made. Fed.Rules Civ.Proc'Rule
12(b\2),28 U.S.C.A.

[12]Federal Civil Procedure G:e 1828

1704k1828
Facial challenges to legal sufficiency of claim
or defense, zuch as motion to disrniss based on

failure to state claim for relief, should be

resolved before discovery begins; such dispute

always presents purely legal question, and

thus, neither parties nor court have any need

for discovery before court rules on motion'

tl3lFederal Civil Procedure o= 1828

1704k1828
When faced with motion to dismiss claim for
relief that significantly enlarges scope of
discovery, district court should rule on motion

before entering drscovery orders, if possible;

court's duty in this regard becomes more

imperative when contested claim is especially

dubious.

Page 17

[14] Federat Civi] kocedure €:- 1264

1704k1264

[14]Federal Civil Procedure €= 1828

1704k1828
Issuance of order compelling discovery in auto

owners' products liability and fraud action
against auto manufacturer was abuse of
discretion, as district court had not ruled on

manufacturer's motion to dismiss fraud claim
for failure to plead fraud with particularity;
fraud claim \¡¡as novel, of questionable

validity, and dramatically enlarged scope of
discovery, and district court could have

resolved many, if not most, discovery disputes

by ruìing on manufacturer's rnotion.

Fed.Rules Civ.Proc.Rule 9ft), 28 U.S.C'4.

[15] Fraud æ 3

184k3
Under Georgia law, elements of fraud claim
are false representation by defendant,

scienter, intention to induce plaintiff to act or
refrain from acting, justifiable reliance by
plaintiff, and damage to Plaintiff.

[16] Federal Civil Procedure @ 1271

1704k1271
When parties to case inform court that there
are objections to discovery requests that they
cannot resolve, court should provide rulings on

objections.

[1?] Federal Civil Procedure @ 1271

1704k1271
lWhen parby moves cour"t to compel discovery,

court should consider and rule on objections

frled by resisting party; while it has discretion
to grant or deny motion, it should not grant
motion in face of well developed, bona fide

objections without meaningful explanation of
its decision.

[18] Federal Civil Procedure æ 1271

1704k1271
In granting plaintiffs motion to compel

discovery, district court shouid have explained
why it granted compel order over defendant's

objections or otherwise indicated that it had

taken objections into consideration.

[19] Federal Civil Procedure æ 1278
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170¡'k7278
Order striking defendant's pleadings, entering
default on all claims, and vacating previously
entered protective order, all in response to
defendant's failure to comply with order
compelling discovery, was abuse of discretion;
patent ambiguity in discovery requests that
court compelled defendant to satisfy and

court's utter failure to clarify defendant's
obligations were largely to blame for its
"noncompliance," and less onerous sanctions
were available. Fed.Rules Civ'Proc.Rule
37(bx2xc), 28 u.s.c.A.

[20] Federal Civil Procedure @ 1278
1704k1278
Regardless of willfulness of party's discovery
violation, default judgment cannot stand on

complaint that fails to state claim. Fed'Rules
Civ.Proc.Rule 37(bX2XC), 28 U.S.C.A.

[21j Federal Civil Procedure æ 1278
1704k1278
Where default is ordered for noncompliance
with order compelling discovery, court must
find that defendant's "noncompliance" with
compel order was intentional or in bad faith.
Fed.Rules Civ.Proc.Rule 37(bX2XC), 28

U.S.C.A.

[22] Federal Civil Procedure @ 1278
1704k1278
Violation of discovery order caused by simple
negligence, misunderstanding, or inability to
cornply will not justiô¡ default. Fed.Rules
Civ.Proc.Rule 37(bX2XC), 28 U.S.C.A'

[23] Federal Civil Procedwe @ 1278
1704k1278
Order of default for noncompliance with
discovery order is abuse of discretion where
less draconian but equally effective sanctions
were available. Fed.Rules Civ.Proc'Rule
370X2XC), 28 U.S.C.A.

[24] Federal Civil Procedure @ 1278
1704k1278
Court must impose "appropriate sanction"
once court makes factual determination that
discovery filing was sig¡red in violation ofrule
which provides that attorney's signature on
discovery-related frling certifies that it

Page 18

conforms to discovery rules, is made for proper
puq)ose, and does not impose undue burdens
on opposing party. Fed,Rules Civ.Proc.Rule
26(gX3), 28 U.S.C.A.

[25]Federal Courts €= 820
1708k820

[25] Federal Courts F' 870.1
1708k870.1
When reviewing sanctions order entered for
violation of rule which provides that
attorney's signature on discovery-related
frling certifres that it conforms to discovery
rules, is made for proper purpose, and does not
impose undue burdens on opposing party,
Court of Appeals reviews district court's
factual fìnding that certification violated that
rule for clear error, and court's decision of
appropriate sanction for abuse of discretion.
Fed.Rules Civ.Proc.Rule 26(gX3), 28 U.S.C.A.

[26] Federal Civil Procedure G= 1273
1704k1278
Order of default and vacatur of protective
order were unwarranted, despite evidence that
defendant abused discovery procedures,
withheld admittedly relevant information, and
engaged in dilatory tactics; district court's
failwe to rule on motion to dismiss or address
defendant's discovery objections demonstrated
that it did not analyze needs of case, and
majority of defendant's misconduct was due to
court's utter failure to exercise its discretion
in managing case. Fed.Rules Civ.Proc.Ruìe
26(gX3),28 U.S.C.A.

[27] Federal Courts Þ 951.1
1708k951.1
In determining whether to reassign case to
another district judge on remand, Court of
Appeals considers whether original judge
would have difficulty putting his previous
views and findings aside, whether
reassignment is appropriate to preserve

appeârance of justice, and whether
reassignment would entail waste and
duplication out of proportion to gains realized
from reassignment. 28 U.S.C.A. $ 2106.

[28] Federal Courts op 951.1
1708k951.1
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Case rvould be reassigned to different district
judge upon remand from reversal of default
entered against defendant for failure to

comply with order compelling discovery,

issuance of which was abuse of discretion;
judge's practice of delegating task of drafting
sensitive, dispositive orders to plaintiffs'
counsel, and then uncriticatly adopting his
proposed orders nearly verbatim, would belie

appeaÌ'ance of justice to average observer. 28

u.s.c.A. $ 2i06.

*1355 Charles M. Shaffer, Jr., Michael M.

Raeber, King & Spalding, Atlanta, GA, Jerry
A. Buchanan, Buchanan & Land, Columbus,

GA, Richard H. Wittis, Nelson, Mullins, Riley

& Scarborough, Atlanta, GA, Thomas Field,

Stroock, Stroock, & Lavan, New York City, for
Defendants- Appellants.

William S, Stone, Kevin R. Dean, Blakely,
GA, James E. Butler, Jr., Joel O' Wooten, Jr.,
Butler, Wooten, Overby & Cheeley, Coìumbus,

GA, for Plaintiffs-APPellees'

*1356 Appeals from the United States

District Court for the Middle District of
Georgia.

Before TJOFLAT and ANDERSON, Circuit
Judges, and NANGLE [FN*], Senior Circuit
Judge.

FN* Honorable John F. Nangle, Senior U'S.

District Judge for the Eastern District of Missouri,

sitting by designation.

TJOFLAT, Circuit Judge:

This case illustrates the mischief that
results when a district court effectively
abdicates its responsibility to manage a case

involving contentious litigants and permits

excessive and dilatory discovery tactics to run
amok. Not orùy did the district court fail to
manage discovery in this case, it in effect

detegated the duty to manage to the plaintiffs'
counsel. To protect themselves from the

plaintiffs' inevitable oveneaching, the

defendants resorted to self-help and did not
provide ñrll discovery. Their tactic resulted
in draconian sanctions' including the entry of

Page 19

a default under Rules 26 and 37 ofthe Federal
Rules of Civil Procedure. Finding that the
district court abused its discretion, we vacate

the order imposing sanctions and direct that
the case be assigned on remand to another
district judge.

In part I of this opinion, we describe the
discovery disputes below and the district
court's management of the case. In part II,
we delineate the scope of our jurisdiction over
these consolidated appeals. We conclude, in
part III, that the court's order was improper
under Rule 37 and, in part W, that the order
was improper under Rule 26 as well. Having
decided that the order must be vacated' we

explain in part V why the chief district judge

must assign the case to another district judge

on remand.

L

On May 16, 1991, Bhupendra Chudasama
and his wife, Gunvanti 8., appellees,
purchased a used 1989 Mazda MPV minivan
(the "MPV minivan") from Jays Dodge City, a

Columbus, Georgia Dodge dealer. On the
morning of October 15, 1991, Gunvanti
Chudasama was injured when Bhupendra
Chudasama lost control of the minivan and it
collided with a utitity pole. tFNll IVIrs.

Chudasama sustained a broken pelvis and
broken facial bones; Mr. Chudasama was

uninjured. Mrs. Chudasamas'medicalbills
totaled approximately $13,000, and she lost
approximately $5,000 in wages. The accident
teft the MPV minivan, worth approximately
$11,000, beyond repair.

FN 1 . The Chudasamas' complaint states that'

"la]ccording to the police report, the vehicle was

traveling, in the rain. 45 miles per hour in a 25 mile

per hour zone."

On April 30, 1993, the Chudasamas filed a
products liability action against the
appellants--Mazda Motor Corp. ("Mazda

Japan"), a Japanese company, and Mazda

Motor of America, Inc. ("Mazda America"), an
American subsidiary of Mazda JaPan,
(collectively "Mazda")--in the United States
District Court for the Middle District of
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Georgia. tFN2l The complaint pointed to trvo

alleged defects in the MPV rninivan as the
cause of the Chudasamas' accident and

resulting injuries: (1) the brakes were likely
to cause "the driver's unexpected loss of
control ... in the highway environment of its
expected use," and (2) the "doors, side panels

and supporting members [were] inadequateìy
designed and constructed, and failledJ to
provide a reasonable degree of occupant safety
so that they lwere] unreasonably ]ikely to

crush and deform into the passenger

compartment." Their complaint contained
four counts: three standard products liability
counts--striet liabitity, breach of implied
warranty, and negligent design and

manufacture--and one count of fraud' Each

count sought compensatory damages to cover
Mrs. Chudasama's medical bills and lost
wages, to compensate her for pain and

suffering, to compensate Nfr. Chudasama for
his loss of his wife's "society, companionship
and services," and to cover the loss of the
vehicle. All but the breach of implied
warranty count also sought punitive damages.

FN2. Federal jurisdiction was based on diversity of
citizenship under 28 U.S.C. $ 1332 (1994). The

Chudasamas are Georgia residents; Mazda Japan is

a Japanese corporation; and Mazda America is a

Califo¡nia corporation.

Over the next two years, the parties engaged

in protracted discovery disputes' As has

becorne typicat in recent years, both *1357

sides initially adopted extreme and

unreasonable positions; the plaintiffs asked

for almost every tangible piece of information
or property possessed by the defendants, and

the defendants offered next to nothing and

took several steps to delay discovery' In this
case, however, the district court never
attempted to resolve the parties' disputes and
force the parties to meet somewhere in the
middle of their respective extreme positions.

As a result, what began as a relatively
cornmon discovery dispute quickly
deteriorated into unbridled legal warfare.

We see no useful purpose in describing the
drawn-out discovery battle in detail; [FN3] a
relatively brief summary will sufhce' On

Page 20

July 28, 1993, the Chudasamas served Mazda
with their frrst interrogatories and requests
for production. Both documents were models
of vague and overly broad discovery requests.
The production requests, for example,
contained 20 "special instructions," 29

defrnitions, and 121 numbered requests (some

containing as many as 11 subparts).
Similarly, the interrogatories contained 18

"special instructions," 29 definitions, and 31

numbered interrogatories. "One"
interrogatory included five separate questions

that applied to each of the 121 numbered
requests for production, arguably expanding
the number of interrogatories to 635. tFN4l

FN3. The district court's docket sheet contains no

fewer than ninety-five entries of discovery-related

pleadings. The parties have further supplemented

the record with hundreds of pages of additional

unfrled correspondence between counsel for both

sides and the court.

FN4. The local rules in the Middle District of
Georgia currently limit the number of production

requests to l0 for each parry and the number of
interrogatories to 25 for each party without court

approval. See M.D. Ga. Local R. 4.3, 4.4. The

record shows that the Chudasamas neither requested

nor received the approval of the district court to
exceed these limits. Mazda specifically objected to

this practice, and the Chudasamas contended that

the rules in question came into force after their

complaint was filed and therefore should not apply.

The local rules became effective on June 2. 1993,

just over a month after the complaint was filed. As

became its standard operating procedure, the district

court never ruled on Mazda's objection. We also

note thât, although Mazda never filed an objection

under the Federal Rules of Civil Procedure, the

i993 amendments to the rules also imposed a limit

of 25 interrogatories without leave of court. See

Fed.R.Civ-P. 33(a). The applicability of these

âmendments is discussed infra note 32.

The production requests all but asked for
every document Mazda ever had in its
possession and then some. For example, the
Chudasamas sought detailed inforrnation
about practically all of Mazda's employees
worldwide. They requested production of

all documents relating to organizational
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charts, books or manuals of Mazda "' which

will or may assist in identifying an [sicÌ

locating those operating divisions,

committees, gïoups' dePartments,

employees, and personnel '.. involved in the

conception, market analysis, development,

testing, design safety engineering and

marketing of the product for all years during
which the product has been developed,

designed, manufactwed and marketed'

Record, vol. I, no' 20, at 17, produc' req'

C.2. They also sought "all documents

relating to any organizational chart or

structure for each of Mazda ['s] "' committees'

sub-committees, boards, task forces, and

technical gïoups which took any part in
overseeing the design, market analysis, cost/

benefits analysis, economic feasibility

analysis, development, testing and safety

engineering of the product'" Record, vol' I,

no. 20, at 18, Produc' req, C.5'

The scope of these requests becomes

apparent onty after reading the Chudasamas'

defrnition ofthe term "product":
This word means the Mazda MPV Minivan
involved in the incident and all vehicÌes

similar, though not necessarily identical, to

that Minivan' The word includes all
variations of 1989 Mazda MPV Minivan
vehicles, as well as all variations of the

MPV Minivan vehicles produced by Mazda

... in all years before and after the incident'
The term should be construed to include

each and every comPonent Part of the

vehicle and more specifically the related

components of the assemblies and

subássemblies of the vehicle's chassis,

wheelbase, steering system, suspension

system, braking system, side and side

supporting sYstem'
Record, vol. I, no. 20, at 9' The Chudasamas

thus asked for production of nearly every

document ever made that would list or assist

in frnding every person that ever had

anything 11358 to do with any component of

utí v"* model of the MPV minivan "and all
vehicles similar'"

Another representative example of the

breadth of discovery sought bY the

Chudasamas involves Mazda's advertising
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campaigns. They requested production of
all documents relating to any print and

broadcast media adver[isements, cataìog ues,

sales brochures, product inserts, or
promotional information of any kind,
relating to the product issued by or onbehalf
of Mazda ... for the purpose of marketing the
product to consumers in the United States

.... [or] in any other country where the
product was marketed.

Record, vol. I, no. 20, at 23, produc. req'

D.20, D.21. In other words, the Chudasamas

wanted every document related to any form of
advertising anywhere in the world of any year

Mazda MPV minivan and "all vehicles

similar" and all components thereof'

In addition to being broad, several requests

were so vague as to be all but unintelligible'
For example, the Chudas¿Ìmas requested "all
documents reflecting the conditions and

circumstances of the environment of use of the
product." Record, vol. I, no. 20, at 19,

produc. req. D.2. "Environment of use" is

ãefinetl by the Chudasamas as "real-world
conditions to which motor vehicles are

actually exposed in their use by members of
the public including, but not limited to, the
occurïence of collisions and/or side-impacts'"
Record, vol. I, no. 20, at 6.

Other requests simply asked Mazda to
research the Chudasamas' case. They

requested "copies of any and all governmental

statutes, regulations, or standards, industry
standards, corporate standards, authoritative
articles or treatises, which Mazda ." contends

or admits are applicable to the design,

development, testing, safety engineering or
distribution of the product," Record, vol' I,
no. 20, aL 2I, produc' req' D.12, and "all
documents in lMazda's] libraries ." which

addvess the design, engineering, and

manufacturing of cars and trucks that address

brake failures and/or side-impact accidents,

injuries, integrity, and/or crush," Record, vol'
I, no. 20, at 28, produc' req. 8.10. tFNSl
Neither request was limited to documents
prepared by or for Mazda or to documents

relating to the "product." Again, we

emphasize that the above examples are only a
few representative samples' tFN6l
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FN5. lll lieu of the actual docuillents. the

Chudasanras olTered to allow Mazda to "simply

furnish[ ] a complete bibliography thereof. ''

Record, vol. I. no. 20, at 27. produc' req' E.l0
(emphasis in original).

FN6. The boundless discovery tequests were not

limited to production requests. For example' one

of rhe interrogatories asks Mazda to "[i]dentify

every document, every tangible thing- and every

item of real or demonstrative evidence which is

relevant to the subject matter of this action "

Recorcl, vol. I, no. 19, at 13. interrog. 8. Of

course, the Chudasamas provide their orvn 25-part

definition of "relevant to the subject matter of this

action." Record, vol. I, no' 19, at 9-10.

In response to the Chudasamas' excessively

broad discovery requests, Mazda adopted four
different strategies. First, it objected to

almost every production request and

interrogatory on âlmost every imaginable
grcund. While some of its objections were

clearly boilerplate and bordered on being
frivolous, many were directly on point and

raised bona fide questions of law. On ten
different occasions from September 7, 1993,

until November 21, L994, Mazda filed written
objections to the Chudasamas' discovery

requests. Moreover, during three different
hearings in January, August, and September

of 1994, Mazda asked the district court to rule
on its objections no fewer than twentyfive
times, all to no avail. Finally, on November
4,7994, counsel for Mazda sent a letter to the

court imploring it to rule on three specifrc

aspects of the Chudasamas' discovery

requests. tFNTl Mazda apparently hoped that
such rulings would limit the scope of discovery

or, at the very least, clarify its duties. The

district *1359 court never directly ruled on

any of these objections or requests for r"ulings;

nor did it ever give any indication that it had

considered them in even the most cursory

fashion. Accordingly, the Chudasamas

continued their broad demands, unchecked by

the district court.

FN7. Specifically, it asked the court (l) to limit the

Chudasamas' definition of "product," quoted supra,

(2) to determine whether Mazda should produce

documents relating to the recall of 1990-91 MPV
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minivans in addition to the recall of the 1989 MPV

minivan ilvolYed in the case. and (3) to limit the

Chudasamas' deJìnition of tlte term "similar

incideuts" (another terrn broadly detined by the

Chudasamas) to refer only to those incidents

involving 1989 Mazda MPV rninivans in which the

brakes allegedly locked up or the right-side

passenger compal'tment wâs alleged to be

uncrashworthy.

On October 21, 1993, Mazda began pursuing
a second strategy for countering the
Chudasamas' vague and overbroad discovery
requests. It filed a motion to dismiss their
fraud count for failure to plead fraud with
particularity, pursuant to Fed.R.Civ.P. 9(b)'

tFNSl Mazda contended that the Chudasamas
had failed to point to any sPecific

misrepresentation made by Mazda.

FN8. This rule requires that "[i]n all averments of

fraud .... the circumstances constituting fraud ...

shall be stated Ìvith pârticularity." Fed'R.Civ.P.

e(b).

The Chudasamas' fraud claim is based on

the Federal Motor Vehicle Safety Standards,
promulgated by the NationaÌ Highway and
Traffic Safety Administration. [FN9] Thev
alleged in their complaint that the MPV
minivan only satisfred the standards that
applied to "multiputpose" vehicles (the

"multipurpose standards") and not the
standards applicable to "passenger cars" (the

"car standards"). [FN10] Mazda "defrauded
and deceived the American consuming public,
including the ptaintiffs and others similarly
situated," the Chudasamas alleged, because it
marketed the MPV minivan "as a family
passenger car or vehicle intended to be used
primarily for transporting adults and

children." This marketing scheme \ryas

fraudulent according to the complaint because

Mazda "well knew" that the MPV minivan
only met the multipurpose standards and not
the car standards. tFN11l Moreover, the
complaint alleged, the Chudasamas
"reasonably relied on the impression created"
by this marketing scheme when theY
purchased their used minivan. tFN12l

FN9. The Chudasamas' complaint is an all-too-
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typical shotgun pleading. The four counts it

presents follow forty-three numbered paragraphs of

factual allegations, many of which are vague.

Each count has two numbered paragraphs. ùe first

of which incorporates by reference all forty-three

paragraphs of facn¡al allegations. Many of the

factual allegations appear to relate to only one or

two counts, or to none of the counts at all' Thus'

a reader of the complaint must speculate as to

which factual allegations pertain to which count'

As a result, discerning the Chudasamas'exact

theory of fraud is no easy task. Now that the

Chudasamas have been forced to articulate and

develop their theory in response to Mazda's motion

to dismiss and arguments on appeal, it has become

clea¡ that their claim is as we describe it in this

opinion.

FNl0. The Federal Motor Vehicle Standards are set

out at subpart B of 49 C.F.R. $ 57i (1996). The

specific standard that the Chudasamas alleged the

MPV minivan did not satis$ was standard 214

govening side-impact protection. See 49 C.F.R. $

5'1.1.214. Before September l, 1993, this standard

applied only to "passenger cars." $ 571.214(32).

The term "passenger car" is defined as "a motol

vehicle with motive power, except a multipurpose

passenger vehicle, motorcycle, or trailer. designed

to carry 10 persons or less." $ 571'3(b) (emphasis

added). The term "multipurpose passenger

vehicle" is defîned as "a motor vehicle with motive

power, except a trailer, designed to cafry 10

persons or less which is constructed either on a

truck chassis or with special features for occasional

off-road operation." Id.

FNI l Mazda asserts, and the Chudasamas

concede, that the MPV minivan is a "multipurpose

passenger vehicle" (hence the initials "MPV") for

purposes of the standards. The Chudasamas

therefore do not contend that the MPV minivan

does not satisfy the applicable standards.

FN12. The complaint does not indicate how

Mazda's allegedly fraudulent marketing scheme

caused the accident. The remedies for fraud are

generally limited to rescission, in which the buyer

seeks to rescind the transaction by tendering a

ren¡rn of the item purchased and asking for a return

of the purchase price, or damages, in which the

buyer stands on the transaction and seeks damages

for the difference between the value of the product
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as represented and its actual value al the time of
purchase. See generally 2 Fowler V. Harper et al..

The Law of Torts $ 7.15 (2d ed.l986). Because

the Chudasamas purchased the MPV minivan from

a used car lot, we question whether the Chudasamas

could have pursued either claim for relief against

Mazda. as opposed to the used car dealer. The

complaint makes clear. however. thåt the

Chudasamas do not seek either form of relief.

Rather, as indicated in the text. they seek

compensatory and punitive damages relating to the

acciden¡. We assume that the Chudasamas intend

to establish causation by employing the "but-for"

theoly of causation: Had Mazda not duped them

into purchasing the MPV minivan" the accident

would ¡ever have occurred. The Chudnsamas

have not represented--in their memoranda to the

district court or in their brief to this court--that

Georgia law would recognize such a but-for theory

of causation. ln fact, a review of Georgia case law

suggests otherwise. See, e.g., Black v. Georgia S'

& Fla. Ry. Co.,202 Ga.App. 805, 807,415 S.E.2d

705, 70'r (1992) (distinguishing between but-for and

proximate causation); Ekstedt v. Charte¡ Med.

Corp., 192 Ga.App. 248, 384 S.E.zd 276, 277

(1989) (rejecting fraud claim for lack of evidence of
proximate cause); Citizens Bank of Ball Ground v'
Johnson, l9l Ga.App. 155, 158, 381 S.E.2d l2l,
124 (1989) Game). We briefly address two other

apparent deficiencies to the fraud claim infra at note

39.

*1360 Mazda recogrúzed that the fraud
count substantially widened the scope of
discovery. Absent the fraud count, the only
information that the Chudasamas would be

entitled to discover \4'ould be information
related to the 1989 MPV minivan's brakes and
side structure. The fraud count, however,
arguably widened the scope of discovery to
include information relating to Mazda's
intentions in designing and marketing the
MPV minivans, ând possibly other "vehicles
similar." Therefore, if Mazda could convince
the district court to dismiss the fraud connt,
discovery would become substantially more
manageable.

In its motion to dismiss the fraud count,
Mazda contended that the Chudasamas failed
to allege the "time, place and content of the
alteged misrepresentations." The

Copr. @ West 2003 No Claim to Orig. U'S. Govt. Works

Vtþstlaw

16div-000329



123 F.3d 1353
(Cite as: f23 F.3d 1353, *1360)

Chudasamas' menorandum in opposition to
Mazda's motion argued that the
misrepresentations were made in
advertisements they had viewed in the past'

They needed discovery frorn Mazda, they said,

to frnd out which particular advertisements

they had viewed and relied uPon'

Despite the fact that both parties fully
briefed Mazda's motion to dismiss, the district
cou¡t never ruled on it. Although Mazda

frequently reminded the district court--over a
period of time exceeding a yeâr and a half--

il"at the motion was pending, the only

indication in the record that the district court

even acknowledged the motion was a

statement made at a hearing in August 1994

(over nine months after the motion was filed)
suggesting that the motion would be

considered after discoverv' tFNl3l The motion

thus remained pending tFN14l and failed to
narrow the Chudasamas' discovery demands.

FN13. After counsel for Mazda reiterated the need

to rule on the motion, the court stated, "Let's go

ahead with the discovery, and we can more clearly

understand the fraud." Record, vol. 9, no. 70, at

65.

FNl4. Mazda amended the still-pending motion on

June 22, 1995, to include a request that the fraud

count be dismissed pursuant to Fed.R.Civ.P'

l2(bx6) on the grounds that Mazda's

advertisements, as described by the complaint, were

not sufficient to support a claim offraud. The only

"statement" to be gleaned from the complaint was

that the MPV minivan 'flas a passenger vehicle

intended to transport adults and children. Mazda

contended that this ståtement not only was not

misleading, it was entirely accurate, especially in

view of the standard's delinition of "multipurpose

passenger vehicles"' Mazda further contended that

the Chudasamas' allegation of reliance was refuted

by their own testimony. The motion alleged that

Mr. Chudasama admined in a deposition both that

he could not remember viewing any specific

advertisements and that he did not rely on any

advertisements in purchasing the MPV minivan.
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confrdential documents that went to the heart
of Mazda's business. They sought, inter alia,
marketing studies, internal memoranda, and

documentation on the history of the
development and design of the MPV minivan
and other vehicles. Fearing disclosure ofthis
information to its competitors or to other
potential plaintiffs, Mazda sought a "non-

sharing" protective order that would keep the
information under seal and prohibit the
Chudasamas from sharing Mazda's
proprietary information with anyone' They

frled a motion for such a protective order on

August 16, 1994. The Chudasamas objected,

but indicated that they would accept a
"sharing" protective order that would allow
them to share the information with similarly
situated plaintiffs, but not with anyone else.

At a hearing in September 1994, Mazda

offered to stipulate to a sharing protective
order if the Chudasamas would nart'ow their
proposed definition of similarly situated
ptaintiffs. The Chudasamas declined this
invitation, and on September 15, 1994, the
district court began an alarming trend by

adopting nearly verbatim the proposed

sharing protective order drafted by counsel for
the Chudasamas. [FN15] If nothing more,

however, *1361. the sharing protective order
issued by the court provided for the protection
of Mazda's confrdential information from
disclosure to its competitors.

FNl5. The order proposed by the Chudasamas'

counsel and the order actually entered by the

district court are perfectly identical in all but one

respect. The proposed order begins with the

clause, "With the consent of counsel for the

plaintiffs and counsel for the defendants." The

actual order also begins r¡vith this clause, but the

clause has been crossed out'

Perhaps because it realized that the district
court had no intention of ruling on its motion
to dismiss the fuaud count or its various
objections, Mazda adopted a fourth strategy;
it withheld a substantial amount of
information that it later conceded was
properly discoverable. Early in the litigation'
Mazda Japan moved to dismiss the
Chudasamas' claims against it based on

Mazda's third strategy r¡¡as to seek a

protective order. Much of the information
requested by the Chudasamas involved
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alleged deficiencies in their service of process'

iFN16l Although the district court denied its
motion in August 1993, Mazda Japan refused

to participate in discovery until the district
court denied its motion for reconsideration in
January 1994, out of fear that its objections

would be deemed waived if it participated'

Because Mazda Japan and Mazda America

were represented by the same counsel, Mazda

Japan in effect received the benefits of Mazda

America's discovery without suffering the

burden of complying with the Chudasamas'

requests. This was a particularly effective

strategic advarrtage because Mazda America

contended that most of the documents and

information sought by the Chudasamas were

in Mazda Japan's Possession'

FNl6. Specifically, Mazda Japan contended that the

Chudasamas' service of process did not conform to

the requiremens of the Hague Convention because

it did not include copies of the summons and

complaint translated into Japanese, See

Convention on the Service Abroad of Judicial and

Extrajudicial Documents in Civil or Commercial

Mâtters, Jan. 8, 1969, art. 5, 20 U.S.T. 361' 658

u.N.T.S. 163.

On November 72, 1993, the Chudasamas

frled a motion to compel Mazda to respond

"fuIly and completely" to a laundry list of
their interrogatories and requests for
production. tFN17] They also sought

ãfiorneys' fees. The motion alleged that
Mazda had only provided "evasive and

incomplete" responses and that Mazda's

objections were all too general, improperly

asserted, or simPlY without merit.

FN17. This list omitted several discovery requests

that were either redundant in light of other requests

included oo the list or obviously lifted from other

unrelated cases. We note that all the examples

quoted supra were included in the list.

The district court held a hearing on Januar¡r

2L, 1994, to address the discovery disputes'

Counsel for the Chudasamas and counsel for
Mazda ùiscussed the various disputed issues at
the hearing, and Mazda repeatedly asked the

court to rule on its objections. tfN18l The

district court remained silent throughout most
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of the hearing, and at the end of the hearing
made it clear that it did not want to rule on

any objections or motions relating to discovery
and ìüarned that, if forced to rule, it would be

inclined to issue sanctions "on somebody'"

tFNlgl Instead of managing the disputes
itself, the court wanted the parties to confer

and settle the disputes on their own' [FN20]
The hearing thus ended without any rulings
from the bench.

FN 18. For example, counsel l'or Mazda

recommended thât the parties "go through the

objections one by one and simply have lthe court]

rule on them or have them referreil to a magistrate

or a special master and have him rule on them'"

Record, vol. 7, no. 57, 
^l 

ll-12.

FNl9. The court warned: I don't know-you fellows

seem to be having so much trouble even agreeing

on what is pertinent in the case. 'Well. if I have to

take hold of the thing myself--like I do not want to

do--but if I hat'e to take hold of it and straighten it

out, I'm going to impose some sanctions on

somebody, because it sounds to me like a case

that's leading in that direction. I don't know who,

either plaintiff or the defendant. If I get the

impression that somebody's just deliberately

confusing the thing and fouling it up and making it

impossible and throwing it on the Court needlessly,

I'm going to put a penalty on somebody, one \ryay

or another, âbout it, either plaintiffs' lawyers or the

defendants' lawyers, one or the other; in the way

of attorney's fees or some other type of sanction'

Record, vol.7, no. 57, at 30-31'

FN20. Specifically, the court stated: Well, I tell you

what let's do. Let's see what you can do about

getting together on what your problem is. And' if
[counsel for the Chudasamas] is still of the attitude

that he thinks he needs to pursue his Motion to

Compel, he can just let me know that he still thinks

he's got to proceed with his motion. And we'll
just proceed to rule on the motion. That's all I

know. I hope it won't reach that stage. Record,

vol, 7, no. 57, a¡33.

On January 26, Mazda filed amended

objections and responses to the Chudasamas'
*1362 requests. Approximately six months
later, on Aug¡st 8, 1994, the Chudasamas
renewed their motion to compel. Mazda frled
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its motion for protective order, discussed

supra, on August 16, and the district court

conducted a status conference on August 17'

As was the case in the January hearing, most

of the conference consisted of the attorneys

stating their grievances' Aft'er reminding the

court that its motion to dismiss the fraud

count was fr¡tty briefed and pending and that
it had filed numerous discovery objections on

which the court had yet to rule, tFN21l Mazda

indicated that it was withholding a

substantial amount of information until the

court either entered a protective order or

conclusively determined that no protective

order would be entered. Consistent with its
approach at the previous hearing, the district
court declined to rrrle on Mazda's motion or

objections. The hearing concluded with the

understanding that the attorneys would

negotiate a protective order and that Mazda

*orrtd disclose the withheld discovery shortly

thereafter. As noted above, the parties tried
to negotiate a stipulated protective order and

failed, and the court adopted the plaintiffs'
version of the order--verbatim--on September

15.

FN2l. Regarding the objections, counsel for Mazda

argued that Mazda was "entitled to object, argue

that objection and have [the courtJ rule on it'"

Record, vol. 9, no. ?0, at 50. Later, counsel for

Mazda complained to the court that the Chudasamas

were "trying to turn this products case into a fraud

case. lMazda has] made a motion to dismiss the

fraud cause of action on a number of different

grounds. It's been fully briefed and pending

before [the court]." Record, vol' 9, no. 70, at 65'

After Mazda disclosed the withheld
discovery, the district court held another

status conference on September 30. Like the
previous two hearings, the court spent most of

the hearing simply listening to the attorneys
present their grievances' This time, however,

lhe court indicated about halfway through the

hearing that it rvas not interested in hearing

Mazdais objections, but simply wanted counsel

for the Chudasamas to summarize the state of
discovery on each of the discovery requests in
dispute. Although Mazda again made clear

that it needed a ruling on its various

objections, tFN22l this conference ended like
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the previous two'-without a ruling from the
bench.

FN22. Counsel for Mazda stated, "There are some

objections here that we have made that we cânnot

go beyond that we would like the court to rule on'

which we don't think we can negotiate it furlher and

reach a compromise.... [W]e are frankly prepared

for lthe court] to rule on these mattefs." Record,

vol. 10, no. 94, at 99-100.

As mentioned previously, counsel for Mazda

wrote a letter to the court on November 4,

imploring the court to rule on three specifrc

issues. Mazda received no response' On
November 28, counsel for the Chudasamas

wrote a letter complaining about Mazda's

responses. This letter contained a new

laundry list of discovery requests to which
they had not received satisfactory responses

from Mazda. tFN23l They thus sought an

order to compel Mazda to respond. Unlike the
letter from Mazda's counsel, this letter
received prompt treatment by the district
court. Three days later' on December 1, 1994,

the court granted the Chudasamas' motion
and entered a compel order incorporating the
laundry list set out in the November 28 letter.

FN23. As with the list contained in their motion,

this list did not include all the Chudasamas' original

requests, but did contain all the requests discussed

earlier in this opinion as well as many more of a

similarly broad or vague nanùre.

The order contained three paragraphs' The
first excoriated Mazda for its conduct in the
discovery disputes. The second paragraph

contained the details ofthe order. It directed
Mazda to "make complete, proper, non-evasive
responses to" the listed interrogatories and
production requests. The order directed that
Mazda comply within frfteen days of the date

of the order and concluded in its final
paragraph with the warning: "IJpon failure of
the Defendants to comply with this order it
will be the Court's intention to impose the
ultimate sanction of judgment by default.'

December 1 was clearly a turning point in
the case. Atthough the order made no

mention of Mazda's objections or motion to
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dismiss, Mazda assumed that all of its
objections had been implicitly overmled. The

Chudasamas' broad and vague discovery
requests were no longer simply the initial,
*1363 unreasonable discovery demands that
had become commonplace. They had been

transformed undiluted into the court's
unqualified mandate. Although the listed
discovery requests were practically impossible
to satisfy with any degree of certainty, Mazda
had no more than fifteen days [FN24] in
which to satisfy the Chudasarnas' excessive

demands, on pain of a default judgment.

FN24. Mazda has contended, both before the

district court and on appeal, that it did not receive

the December I order in the mail until December 5,

and therefore only had eleven days in which to

reply.

While it certainly could not hope to satisfy
the plaintiffs, Mazda made a near-herculean
effort to comply. It gathered four boxes of
documents from all over the world, documents
that it had hoped it would never need to
compile based on its objections' Sometime in
the afternoon of Friday, December 16, the date

compliance was due, counsel for Mazda in
Atlanta telephoned the Chudasamas' counsel
to report that Mazda's responses had been
compiled and were ready for delivery' He
offered to hand deliver the responses to the
Chudasamas' counsel at his offrce in Blakely,
Georgia, almost 200 miles away' When he

stated that he would be unable to reach
Blakely until after five o'clock, counsel for the
Chudasamas refused to accept delivery either
that day or the following day, a Saturday,
because he did not want to wait at the office or
ask any of his employees to stay late.
Accordingly, counsel for Mazda arranged to
have the responses delivered by private
courier on Monday, December 19'

Not only did the Chudasarnas' counsel
refuse to accept Mazda's responses after five
o'clock on the day they were due, he drafted a

motion for sanctions that very day. The

motion requested that the court strike Mazda's
answers and enter a default judgment against
Mazda on all four counts of the complaint,
Ieaving damages as the only issue to be
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litigated on the merits. The motion was filed
on December 19, the day the Chudasamas'
counsel received Mazda's responses. Counsel
therefore frled the motion before he could
determine whether Mazda's resporìses, though
possibly a day late, tFN25l provided
"complete, proper, non-evasive responses" as

required by the compel order.

FN25. The Federal Rules of Civil Procedure

provide the rule for service of pleadings and

papers, including "every paper relating to discovery

required to be served upon a party." Fed.R.Civ.P.

5(a). They provide that "ls]ervice by mail is

complete upon mailing." Fed.R.Civ.P. 5(b).

Mazda delivered its responses to the private courier

on the date they were due and thus argued below

that its responses were not late. The Chudasamas

contended that "mailing" in Rule 5(b) only refers to

the United States mail and therel'ore Mazda was one

day late. While this argument seems strange in

light of the fact that it would have taken longer for

the Chudasamas to receive the responses had they

been mailed, we note that there âre authorities

supporting each side. Compare Magnuson v.

Video Yesteryear, 85 F.3d 1424, 1430-31 (9th

Cir.1996) ( "mailing" does not include use of
private courier), with United States v. 63-29

Trimble Rd., 812 F.Supp. 332, 334
(E.D.N.Y.1992) ("mailing" does include use of
private courier), and Edmond v. United States

Postal Serv., 727 F.Supp. 7, ll (D.D.C.1989)

(same), affd in part and rev'd in part,949 F.2d

415 (D.C.Cir.l99l). At any rate, we have no need

to resolve this issue at this time. While the district

coufi concluded in its sanctions order that "[s]ervice

by courier is not complete under the rule until the

pleading or other paper is handed to the [opposing]

counsel or delivered to his office," it revealed this

conclusion to be dicta by "mak[ing] clear that

sanctions are not being imposed here merely

because the Defendants were a few days late in

serving their responses." For purposes of this

opinion, we will assume thât Mazda's responses

were a day late.

Counsel for the Chudasamas filed ¿Iri

amended motion on December 21. The
amendments contained a number of technical
objections to Mazda's attempt to comply with
the order. tFN26l On March 2 and 9, 1995,

the Chudasamas' counsel augmented his
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amended motion with two affidavits in which
he presented several grounds for default' In
*1364 addition to arguing that Mazda's

responses were late and suffered several

technical deficiencies, he also stated that
Mazda had not provided "complete, proper'

non-evasive responses" as directed by the

compel order.

FN26. For example, the motion was based in part

on the fact that sorne of the responses were

improperly initialed by someone other than counsel

of record. Record, vol, 4. no. 86, at 2. The

motion further complained thât Mazda's counsel

"falsely signed a certificate of service stating that

the supplemental responses ... wefe deposited in the

United States mail," even though they were actually

shipped by a private courier' Id' at 3. The

amended motion also alleged that the responses

were incomplete, but ad¡nitted that "plaintiffs

counsel has not had sufficient time to make an

elaborate comparison between [the responses] and

the many prior answers filed by" Mazda. Id,

Before receiving any response from Mazda to

the allegations in the two affidavits, the court
informed the parties by letter on March 23,

1995, that it intended to grant the
Chudasamas' motion. It further requested

counsel for the Chudasamas to draft "an
appropriate opinion and order, setting forth a

narrative history of this matter." On March
30, Mazda moved the court to hold a hearing
on the issue and sought leave to respond to the
affidavits. The court granted both requests,

and on Aprit 19, Mazda frled a comprehensive
memorandum addressing the allegations in
the two affidavits.

The sanctions hearing, held on April 24,

1995, followed the pattern of the previous

three discovery hearings: counsel for both
sides presented their arguments, while the

court remained mostly silent, made few

cornments, and did not ask any substantive
questions. At the conclusion of the hearing,

the court admitted that it had only skimmed
through Mazda's memorandum. It pledged to
give Mazda's submission more thorough
consideration and indicated that it would issue

a ruling shortly thereafter.

Page 28

On April 26, the court again informed the
parties by letter that it intended to grant the
motion for sanctions. It again asked the
Chudasamas' counsel to draft the opinion and
order. It directed that a copy of the proposed

order be delivered to Mazda for comment.

Counsel for the Chudasamas delivered an

eighty-six-page proposed order on May 1, to
Mazda. On May 30, Mazda filed a

comprehensive memorandum in response.

That same day, it also filed a motion for
reconsideration or clarification of the
December 1 compel order. Mazda contended
that compliance with the literal terms of the
order was all but impossible and asked the
court for guidance as to what deficiencies it
perceived in Mazda's responses. During this
time, Mazda continued to supplement its
responses to the Chudasamas' discovery
requests. On June 22, it produced documents
which it now concedes were "responsive to
legitimate discovery requests and should have

been produced at an earlier stage of the
litigation." Brief at 16. These documents
related to a federal recall of the MPV minivan
and arguably suggested that Mazda had
deceived the National Highway and Traffic
Safety Administration.

On June 26, 1995, the court issued an
opinion and order granting the Chudasamas'
motion for sanctions (the "sanctions order").
The seventy-page order was largely identical
to the proposed order drafTed by counsel for
the Chudasamas, except that sixteen pages of
material had been deleted. In its order, the
court struck Mazda's answers and affirmative
defenses and directed the clerk to enter a

"default judgment" tFNz?l in favor of the
Chudasamas. The order noted that a jury
trial would be required to determine the
arnount of damages. The order also directed
Mazda to pay the Chudasamas' expenses,

including attorneys' fees. Finally, the order
vacated the previously entered protective
order. [FN28]

FN27. Although the Chudasamas requested that a

'default judgment" be entered; the court directed

that a "default judgment" be entered; and the

district court clerk filed a document entitled "default
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judgment," no judgment has been entered in this

case. Defaults are governed by Rule 55. The

clerk is required to enter a "default" when a parry

against whom relief is sought fails to "plead or

otherwise defenrl" the claim. Fed.R.Civ.P. 55(a).

The clerk cau only enter a 'Judgment by default" if
the "plaintiffs claim ... is for a sum ce¡tain or for a

sum which can by computation be made certain."

Fed.R.Civ.P. 55(bXl). rWhen the amount of

damages is in dispute, as in the instant case, only

the court may enter judgment, and tben only after

determining the amounl of damages. See

Fed.R.Civ.P. 55(bX2). There can be no

"judgment" without a determination of relief.

Thus, the document entilled "default judgment" in

this case is more properly termed simply a

"default. "

FN28. The Chudasamas did not seek this relief in

their motion for sanctions, and it was ûot discussed

at any hearing. Moreover. the court's letter

requesting counsel for the Chudasamas to draft the

sanctions order also made no mention of such

relief. We can only presume that counsel for the

Chudasamas seized the opportunity to overreach

granted by the district court and included this relief

either out of spite or for personal gain. Such relief

certainly had no beneficial effect on the interests of

his clients.

*1365 Mazda sought appellate review
through two avenues. First, on June 30,

1995, it moved for a stay of the vacatur of the
protective order pending appeal and for
certification under 28 U.S.C. $ 1292(b). tFN2gl
The district court denied the stay, but
amended its June 26 order to include a1292þ)
certification. Mazda also frled a notice of
appeal on July 14, 1995. The clerk of this
court assigned number number 95-8896 to that
appeal. On July 26, a panel of this court
granted Mazda permission to appeal the
sanctions order under section 1292(b), 'but
only as to that part of the order vacating the
Protective Order." tFN3Ol The panel also

granted Mazda a stay pending appeal of the
district court's sanctions order to the extent
that that order vacated the protective order'
The clerk assigned nr-mber 95"8921 to the
section I292b) appeal, The two numbered

appeals were consolidated as they both seek

review of the same order.

Page 29

FN29. This provision allows a district judge to

certiry an interlocutory order for immediate appeal

if the order "involves a controlling question of law

as to which there is substantial ground for

difference of opinion and ... an immediate appeâl

from the order may materially advance the ultimate

termination of the litigation.' 28 U.S.C. $ 1292(b)

(1994).

FN30. Section 1292(b) grans courts of appeals

discretion whether to accept interlocutory

jurisdiction over a certain order.

II.

111 We begin our analysis by briefly
addressing the scope of our jurisdiction in this
case. As mentioned zupra, another panel of
this court granted Mazda permission to
proceed with the section 7292b) appeal, "but
only as to that part of the order vacating the
Protective Order." While this language
implies that our jurisdiction is limited to one
part of the sanctions order, there is no such

limitation. See Yamaha Motor Corp. v.
Calhoun,--U.S.--,--, 516 U.S. 199, --'-, 116 S.Ct.
619, 623, 133 L.Ed.zd 578 (1996); United
States v. Fleet Factors Corp., 901 F.zd 1550,

1554 n. 2 (1lth Cir.1990), cerü. denied, 498
u.s. 1046, 111 S.Ct. 752, 112 L.F,d.zd 772
(1991). On the contrary, a court of appeals
simply has no power to limit its jurisdiction to
certain issues. See generally Edwardsville
Nat'Ì Banl< & Trust Co. v. Marion Lab. Inc',
808 F.2d 648, 650 (?th Ctu.1987) ("lSection
L292(b) I refers to certifying an 'order' for
interlocutory appeal. It is not a method of
certifuing questions."). We therefore have
jurisdiction to review the entire sanctions
order. [FN31]

FN3l. Mazda argues that we also have jurisdiction

over this appeal pursuant to 28 U.S.C. $ l29l
(1994), under the collateral order doctrine

announced in Cohen v. Beneficial Indus. Loan

Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed.

1528 (1949). Because our jurisdiction under $

1292(b) is clear, we do not address this argument.

[2] Because the sanctions order was issued in
part for Mazda's purported violation of the
district court's compel order, we must also
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review that earlier order. Although the

compel o¡der is clearly an interlocutory order

over which we would not normally have
jur"isdiction, \rye may exercise pendent

appellate jurisdiction "ü¡hen a nonappealable

decision is 'inextricably intertwined' with an

appealable decision or when 'review of the

forrner decision [is] neeessarJ to ensure

meaningful review of the latter.' " United
States v. Lopez-Lukis, 102 F'3d 1164, 1167 n'

10 (l1th Cir.1997) (quoting Swint v' Chambers

County Comm'n' 514 U.S. 35, 51, 115 S'Ct'

1203, 7212, 131 L.Ed.2d 60 (1995)'

"Meaningful review" of the sanctions order

clearly requires review of the compel order'

As we discuss below, the propriety of the

sanctions order depends in large part on the
propriety of the compel order' We therefore
have jurisdiction to review the compel order as

well as the sanctions order.

III.

Page 30

L.Ed.zd 140 (1993). We accordinglv review
such orders for abuse of discretion' See

Maddow v. Procter & Gamble Co., 107 F.3d

846, 853 (11th Cir.1997). When reviewing an

order striking a defendant's pleadings' our

"review should be particularly scrupulous lest

the district court too lightly resort to this
extreme sanction, amounting to judgment

against the defendant without an opportunity
to be heard on the merits." Emerick v. Fenick
Indus., 539 F.2d 1379, 1381 (5th Cb.1976).

tFN33l

FN32. The rules governing discovery were

amended on April 22, 1993. The amendments

became effective on December 1, 1993' just over

seven months after the Chudasamas' filed their

complaint. The Supreme Court has ordered that

these amendments apply "insofar as just and

practicable, [to] all proceedings in civil cases '..
pending" on December l, 1993. Order of April

22, 1993, Orders of the Supreme Court of the

United States Adopting and Amending Rules'

Fed.R.Civ.P. Rules l-ll, 28 U.S.C.A. at 23

(Supp.1997); see also Reed v. Binder, 165 F.R'D.

424, 428 n. 4 (D.N.J.1996) (noting thât courts have

generally applied amendments retroactively "to the

maximum extent possible"). \{e see no reason why

the amendments should not have Soverned the

proceedings in this case after Decembe¡ l' 1993.

With few exceptions, the amendments did not

materially change the duties of the parties or the

court. Although discovery in this case began

before the effective date, the vast majority of the

discovery-related motions ând all the hearings and

court orders came well after that date. For these

reasons, unless otherwise noted' we quote ftom and

refer to the amended version ofthe rules'

FN33. In Bonner v. City of Prichard' 661 F.zd

1206, l2O9 (llth Cir'1981) (en banc), this court

adopted as binding precedent all decisions of the

former Fifth Circuit handed down prior to October

I,1981.

t6lt?lt81To the extent that the district court

based its sanctions order on Rule 37(b), the
propriety of that order depends in large part
on the propriety of the earlier compel order.

See GFI Computer Indus. v. FrV, 476 F.2at 1' 5
(5th Cir.19?3) (reversing order of default
imposed for violation of erroneously entered

The district court based its decision to
impose sanctions on Rules 37(bX2) and 26(g) of

the Federal Rules of Civil Procedure'

Atthough the order contained several

sanctions, it gave no indication as to which

sanctions were imposed under which rule'
Because the framework for imposing sanctions

differs under the two rules, we analyze the
propriety ofthe entire order under both rules'

ihe order must stand unless it can¡ot be

supported by either rule' Because Rule

3?ftX2) explicitly contemplates the sanction of

default, *1366 which is at the heart of the

order, we analyze the sanctions order under

this rrrle first. We review the propriety of the

sanctions order under Rule 26(g) in part IV'

tgÏ4ltSl Rule 37 authorizes a district court to

impose such sanctions "as are just" against a

pafiy that violates an order compelling

ãir"on"ty. Fed.R'Civ.P. 3?ftX2). tFN32l
Included in the rule's list ofpossible sanctions

is an order striking a defendant's answer and

entering a defautt. Fed.R'Civ.P. 37ftX2XC)'

District courts enjoy substantial discretion in
deciding whether and how to impose sanctions

under Rule 3?. See Malautea v. Suzuki Motor
Co., 98? F.2d 1536, 1542 (llth Cir.), cert'

denied, 510 U.S. 863, 114 S.Ct. 181, 126
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ordeÐ. We review orders compelling
discovery under the same abuse of discretion
standard. Maddow, 107 F.3d at 853. In
evaluating whether a district court abuses its
discretion when it imposes severe sanctions

upon a party that violates an order, we believe

that an irnportant factor is whether the entry
of that order was itself an abuse of discretion'

tFN34l We therefore focus our analysis in
part A on the district court's decision to

compel discovery and conclude that it was an

abuse of discretion. In part B, we return to
the sanctions order proper and draw the same

conclusion.

FN34. Because we expect litigants to obey all

orders, even those they believe were improvidently

entered, sanctions will very often be sustained,

pârticulârly when the inlirmity of the violated order

is not clear and the sanctions imposed are moderate.

This case presents neither of these circumstances.

A.

t9l We find that the district court's decision

to compel discovery in this case was an abuse

of discretion. We draw this conclusion based

on the district court's failure adequately to
manage this case. Ðistrict courts must take
an active role in managing cases on their
docket. See generaìly Hofftnann-La Roche

Inc. v. Sperling, 493 U.S. 165, 171, 110 S.Ct.

482, 487,107 L.Ed,2d 480 (1989) (emphasizing

"wisdom and necessity for early judicial
intervention in the management of
litigation"); William W. Schwarzer, Managing
Civil Litigation: The TYial Judge's Role, 61

Judicature 400, 402, 404 (1978) (urging

district judges to adopt more active role in
pretrial proceedings, especially in managing
discovery disputes), cited in Hoffmann-La
Roche, 493 U.S. at 171, 110 S.Ct' a|487.

We recognize that district courts enjoy broad

discretion in deciding how best to manage the
cases before them. See, e.9., United States v,

Mc0utcheon, 86 F.3d 187, 190 (l1th *1367

Cir.1996). This discretion is not unfettered,
however. When a litigant's rights are

materially prejudiced by the district courb's

mismanagement of a case, we must redress

the abuse of discretion. The mismanagement

Page 31

of two key parts of this case--Mazda's motion
to dismiss the Chudasamas' fraud claim and
Mazda's resistance to the Chudasamas'
discovery requests--indicates that the district
eourt abused its discretion.

I

t10Ï11lt12l Failure to consider and rule on

significant pretrial motions before issuing
dispositive orders can be an abuse of
discretion. See, e.g., In re School Asbestos

Litig., 977 F.zd 764, 792-93 (3d Cir.1992)

kranting writ of mandamus as remedy for
district court's "arbitrar [y] refuslalJ to rule on
a swnmary judgment motion"); Ellison v.
Ford Motor Co., 847 F.zd 297, 300-01 (6th
Cir.1988) (frnding district court's failure to
rule on motion to amend complaint before
granting srunmary judgment abuse of
discretion); McDonnell Douglas Corp. v.
Polin, 429 F.2d 30, 31 (3d Cir.1970) (directing

district cour[ to consider and rule on motion to
transfer before discovery on the merits of the
case (but afier diseovery related solely to
transfer issue)). Resolution of a pretrial
motion that turns on frndings of fact--for
example, a motion to dismiss for lack of
personal jurisdiction pursuant to Fed.R. Civ'P.
l2(bX2}-may require some limited discovery
before a meaningfirl ruling can be made.
Facial challenges to the legal sufficiency of a
claim or defense, such as a motion to dismiss
based on failure to state a claim for relief,
tFN35l should, however, be resolved before
discovery begrns. Such a dispute always
presents a purely legal question; there ¿tre no

iszues of fact because the allegations
contained in the pleading are presumed to be

true. See Mitchetl v. Duval County Sch' Bd.,
10? F.3d 83?, 838 n. I (11th Cir'1997) (per

curiarn). Therefore, neither the parties nor
the court have any need for discovery before

the court rules on the motion. See Kaylor v.

Fields, 661 F.2d 1177, 1t84 (8th Ctu.1981)
("Discovery should follow the frling of a well-
pleaded complaint. It is not a device to
enable a plaintiff to make a case when his
complaint has failed to state a claim.")'

FN35. We note that these observations would apply

with equal force to challenges to the sufficiency of
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conduct appropriate discovery. Allowing a

dubious clâim that impacts the needs of the case to

remain in the lawsuit without a meaningful ruling

from the court therefore prevents discovery from

proceeding smoothly and efficiently.

If the district cowt dismisses a

nonÍreritorious claim before discovery has

begun, unÌìecessary costs to the litigants and

to the corut system can be avoided'

Conversely, delaying ruling on a motion to
dismiss such a claim until afier the parties

complete discovery encourages abusive

discovery and, if the court ultimately
dismisses the claim, imposes urlnecessâry

costs. For these reasons' any legally
unsupported claim that would unduly enlarge

the scope of discovery tFN37l should be

eliminated before the discovery stage, if
possible. tFN38l Allowing a case to proceed

through the pretrial processes with an invalid
claim that increases the costs of the case does

nothing but v\iaste the resources of the
litigants in the action before the court, delay

resolution of disputes between other litigants'
squander scarce judicial resources' and

damage the integrity and the public's
perception ofthe federal judicial systern'

FN3?. The scope of allowable discovery is

determined by the claims (and defenses) raised in

the case. The rutes describe the general scope of

discovery as follows: Parties may obtain discovery

regarding any matter, not privileged' which is

relevant to the subject matter involved in the

pending action, whether it relates to the claim or

defense of the parfy seeking discovery or to the

claim or defense of any other party. including the

existence, description, nature, custody' condition,

and location of any books, documents. or other

tângible things and the identity and location of

persons having knowledge of any discoverable

matter. The information sought need not be

admissible at the trial if the information sought

appears reasonably calculated to lead to the

discovery of admissible evidence. Fed.R.Civ'P'

26(bXl) (emphasis added).

FN38. Moreover, the ruling must be meaningful'

It is not enough simply to deny a motion to dismiss

a claim with little or no comment and then revisit

the defendant's legal contentions when the

Although mechanisms for effective discovery

are essential to the fairness of our system of
litigation, see generally 6 James Wm' Moore

et ã1., Moore's Federal Practice $ 26.02 (3d

ed.199?) (outlining beneficial purposes of

d.iscovery), they also carry significant costs,

see generally Maurice Rosenberg, Federal

Rules of Civil Procedure in Action: Assessing

Their lmpact, 137 U' Pa. L'Rev' 2L97 ,2204'05
(1989) (discussing costs and noting that in
survey of 1000 judges, "abusive discovery was

rated highest among the reasons for the high

cost of litigation"). Discovery imposes several

costs on the litigant from whom discovery is

sought. These burdens include the time spent

searching for and compiling relevant

documents; the time, expense' and

aggtavation of preparing for and attending

dépositions; the costs of copying and shipping

documents; and the attorneys'fees generated

in interpreting discovery requests, drafting
responses to interrogatories and coordinating
,urporrtut to production requests' advising the

ctient as to which documents should be

disclosed and which ones withheld, and

determining whether certain information is

privileged. The party seeking discovery also

b"*t costs, including attorneys' fees

generated in drafting discovery requests and

ieviewing the opponent's objections and

responses. Both parties incur costs related to

the delay discovery imposes on reaching the

merits of the case' Finally, discovery imposes

burdens on the judicial system; [FN36] scarce

judicial resorûces must be *1368 diverted from
other cases to resolve discovery disputes'

affìrmative del'enses. counterclailns, or cross-claims

f'ound in any parry's pleadings. The district court

should resolve all such tlispules as early as possible

for the reasons we state. rWe l'ocus on motions to

dismiss by delèndants only because this case

involves such a motion.

FN36. For instance, as discussed infta part [V,

Rule 26(gX2)(C) requires the parties to certiry, on

pain of mandatory sanctions. that all discovery

requests. fesponses, or objections are not

"unreasonably or unduly burdensome or

expensive." Failure to rule on a motion to dismiss

a claim impacting the needs of the case clouds the

parties' ability to certiry and hinders their ability to
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Rule 26ftX2) and of the litigants bv Rule

26(gX2XC), would be hindered. As a result,

Mazda faced significant uncertainty in
certifying that any of its responses were

"complete, proper, and non-evasive. "

[15] Many, if not most, of these problems

could have been solved had the district court

simply ruled on Mazda's motion to disrniss the

fraud claim. Had it granted the motion, then
the Chudasamas would have been forced to
narrow the scope of their discovery requests

considerably. Had it denied the *1369 motion
and ruled that the Chudasamas had stated a

claim for fraud, then Mazda would have been

forced to accept a broader view of discoverable

information.

The dubious nature of the fraud count made

the need for a ruling even more imperative'
While the question of whether the

Chudasamas' allegations of fraud state a
claim for relief is not directly before us, rve

find it hard to believe that Georgia law would
recognize zuch a claim. [FN39] At any rate,

we conclude that this claim was dubious

enough to require the district court to rule on

Mazda's motion to dismiss prior to entering
the compel order. When the court refused to
do so and, instead, allowed the case to proceed

through discovery without an analysis of the
fraud claim, it abused its discretion.

FN39. The Chudasamas do not cite a single

reported products liability case in the United States'

much less in Georgia or the Eleventh Circuit, that

has recognized the fraud theory they altege (i'e', a

fraud claim based on advertisements of a product

that does not meet an inapplicable federal safety

standard). Cf. Logan Equip. Corp. v' Simon

Aerials, Inc., 't36 F.Supp. 1188' 1200-02

(D.Mass.1990) (fraud claim based on stâtement that

product complied with applicable standards); Geo'

Byers Sons, Inc. v. East Europe Import Export,

Inc.,488 F.Supp' 5'74' 582-83 (D.Md'1980)

(same). Under Georgia law' "[t]he tort of fraud has

five elements: a false representation by a

defendant, scienter, intention to induce the plaintifï

to act or refrain from acting, justifiable reliance by

plaintiff, and damage to plaintiff." Crawford v'

Williams, 258 Ga. 806, 806' 375 S'E'2d 223, 224

(1989). Aside from problems with the damages

defendant fìles a motion for sumrnary judgment

afler discovery has concluded. We realize that the

Civil Justice Refornr Act has led to strict case

ûanagerrent deadlines. making it difficult for

district coults to take the lime to considel pretrial

motions closely. See 28 U.S C. $ 471 (1994)

(requiring distlict courts to implement plans

intended in part to "ensure just, speedy' and

inexpensive resolutions of civil disputes")'

Nonetheless. district courts simply nrust not allow

the nrost critical pretrial motions to be carried with

the case uútil the fìnal pretrial confetence unless to

do so is absolutelY llecessaly.

l13l In surn, as the burdens of allowing a
dubious claim to remain in the lawzuit
increase, so too does the duty of the district
court frnally to determine the validity of the

claim. Thus, when faced with a motion to

dismiss a claim for relief that significantly
enlarges the scope of discovery, the district
court should rule on the motion before

entering discovery orders, if possible' The

court's duty in this regard becomes atl the

more imperative when the contested claim is

especially dubious'

t14l Turning to the facts ofthe instant case'

we note that even the rnost cursory review of
the Chudasamas' shotgun complaint reveals

that it contains a fraud count that is novel and

of questionable validity' Upon reading the

complaint, the district court should have noted

that the fraud count dramatically enlarged the

scope of the Chudasamas' case' Without the

fraud theory, the scope of discovery likely
would have been limited to information
tending to show that the MPV minivan was a

defective product and that Mazda was

negligent in designing it' With the fraud
theory in the case' on the other hand, the

scope of discovery broadened to include, inter
ahã, Mazda's marketing strategies and safety

testing. As a result, the Chudasamas could

seek much broader discovery with the fraud

count in the complaint than without it' The

presence of the fraud count accordingly

contributed greatly to the discovery disputes'

Furthermore, as long as the fraud claim

remained in the case without a dispositive

ruling from the bench, any analysis of "the

needs ofthe case," as required ofthe court by
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they seek. see supra note 12, the Chudasamas'

allegations appear deñcient with regard to ât least

two of these elements. First. they must prove a

''false misrepresentation. " Although the

Chudasamas' correctly point out that an express

misrepresentation is not required. see O.C'G.4. $

5l-6-4 (1982) (providing that fraud can be shown

by acts or silence): Sapp v. ABC Credit & lnv.

Co., 243 Ga. l5l, t5'7, 253 S.E'2d 82, 86 (1979)

("There are inlinite means by whiclr it can be

accomplished.... It may be perpetrated by signs

and tricks. and even silence ntay in some instances

amount to fraud.") (citation to original omitted).

they must prove thât Mazda somehow misled them.

The Cbudasalnas characterize Mazda's alleged

deceptive practice as "false advertising'" Answer

Br. at 8-9, 37. They contend that by advertising

the MPV minivan as a "vehicle intended to be used

primarily for transporting adults and children.''

Mazda "deceived" them into believing thât tbe MPV

met the federal standards for cars. They concede

that (1) that standard does not apply to the MPV

minivan and (2) the MPV minivan complies with the

applicable multipurpose passenger vehicle standard,

which applies to "motor vehiclels] designed to cârry

l0 persons or less which [are] constructed either on

a truck chassis o¡ with special features for

occasional off-road operation." See supra note 10.

Nothing in the federal standards suggests that the

car standards provide sufficient safety for the

transportation of adults and children, while the

multipurpose vehicle standards do not. In the face

of these facts, how the advertisement described by

the Chudasamas could possibly be characterized as

false or deceptive is beyond our comprehension.

The second glaring problem with their fraud claim

is the allegation that they relied on Mazda's "false"

advertising. The Chudasamas failed to allege that

they were even aware that the federal government

imposed different safety standards on "multipurpose

passenger vehicles," which the MPV minivan was,

and on "passenger cars," which the minivan was

not. Georgia law clearly requires proof of
reasonable reliance for a claim of fraud. See, e.g.,

Cobb County Sch. Dist. v. MAT Factory, Inc., 215

Ga.App. 697, 700-01, 452 S'8.2d 140, 144 (1994)

(holding that without proof of justifiable reliance'

fraud "claim rumbles like a house of cards"). As a

threshold matter, the Chudasamas must prove they

actually relied on Mazda's advertisements when

they bought the MPV minivan. Mazda contends

that they have admitted, during a pretrial
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deposition- that they did not so rely. At any rate,

their complaint failed to point to any specific

advertisement on which they allegedly relied. The

Chudasamas seek to overcome these obstacles with

a unique "ûaud on the market" theory. Because

Mazda subjected "the whole market" to its

rleceptive advertising, they argue, reliance should

be presumed. Answer Br. at 37-38. They do not

cite a single Georgia case applying this doctrine

(probably because there is no such case). Instead,

they cite several federal securities law cases. The

fraud on the market theory of securities law,

however. is based on concepts and policies that

simply do not apply in a products liability case.

See generally Basic Inc. v. Levinson,485 U.S.

224, 241-45, 108 S.Cr. 978, 988-90, 99 L.Ed.2d

194 (1988) (discussing rationale behind fraud on the

market theory); Ross v. Bank South. N.4., 885

F.2d 723,739 (llth Cir.l989) (en banc) (Tjoflat,

J., specially concurring) (same), cert. denied, 495

u.s. 905, ll0 s.cr. 1924, 109 L.F,d.2d 287

(1990). tile find it very doubttul that Georgia

coufis would change their historic requirement of
proof of reliance by grafting a rule of federal

securities law onto their body of tort law. The

point of this discussion is not to conclusively

demonstrate that the Chudasamas have failed to

state a claim for relief. Rather, the clear

weak¡esses in their claim illustrate the severity of
the district court's abuse of discretion in not issuing

a ruling on Mazda's motion to dismiss.

*1370 2

t16lt17l By and large, the Federal Rules of
Civil Procedure are designed to minimize the
need for judicial intervention into discovery
matters. They do not eliminate that need,
however. See ACF Indus. v. E.E.O.C., 439
u.s. 1081, 1087, 99 S.Ct. 865, 869, 59 L.Ed.2d
52 (1979) (Powell, J. dissenting from denial of
certiorari) ("With respect to abuse of discovery

there is a pressing need for judicial
supervision...."); Malautea, 987 F.2d at 1547
(Roney, J., concurring) (noting that "failure of
busy courts to properly monitor the use of
discovery procedures" is partially to blame for
"improper discovery activity which
unnecessarily prolongs and raises the costs of
litigation"). When the parties to a case

inform the court that there are obiections to
discovery requests that they cannot resolve,
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the court should provide rulings on the
objections. tFN4Ol When a party moves the
court to compeì discovery, the court should
consider and rule on the objections filed by the
resisting party. While it has discretion to
grant or deny the motion, it should not grant
the motion in the face of well-developed, bona

fide objections without a meaningful
explanation of its decision.

FN40. If the parties' disputes are complex or lvould

require an irordinate amount of the district court's

time to resolve, the court may appoint a magistrate

judge to referee the discovery process pùrsuant to

Federal Rule of Civil Procedure 72(a). The local

rules in the Middle District of Georgia have a

similar provision. See M.D. Ga. Local Rule 12.2.

While a magistrate judge could not decide

dispositive matte¡s, like a motion to dismiss.

'"vithout the consent of the parties, the judge could

issue proposed findings of fact and

recommendations to aid the district court in

reaching its decision. See 28 U'S.C. $

636(bxl XBX I 994); Fed.R.Civ .P. 72(b); M.D. Ga.

Local R. 12.3. If the district court does not

believe it has the time to resolve discovery disputes,

it is free to delegate much of that task to a

magistrate judge.

Filtering out overly bu¡densome discovery
requests before issuing dispositive orders
serves many of the same purposes as

eliminating nonmeritorious claims for relief
that umecessarily broaden the scope of
discovery. To the extent that such requests

unduly broaden the scope of discovery,
rejecting them saves significant costs to the
parties, the court, and other litigants. To the
extent the requests unduly increase the
parties' costs of compliance, rejecting them
will result in more equitable and more

efficient discovery management and will
discourage further abuse.

l18l Our review of the record in this case

convinces us that Mazda filed and argued

munerous good-faith objections based on
persuasive grounds. Although we express no

opinion as to whether the objections should
have been sustained, we are deeply concerned

by the district court's failure either to explain
why it granted the compel order over Mazda's
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objections or otherwise to indicate that it had
taken the objections into consideration. As
with tJre court's refusal to rule on the motion
to dismiss, we frnd that this mismanagement
by the court strongly suggests that the court
abused its discretion in issuing the compel
order. When both instances of the court's
mismanagement are viewed together, any
doubt that the court abused its discretion in
issuing the compel order disappears. That
order must be vacated.

B.

t19lt20l Having determined that the district
court abused its discretion in ordering Mazda
to respond to the Chudasamas' requests, we

turn to the subsequent sanctions order to
determine whether it fell within the district
court's broad discretion. The answer is fairly
clear: the district court would have been hard
pressed to fashion sanctions more severe than
those included in its order. Mazda lost nearly
everything that was at stake in the litigation
and more. In addition to granting costs and
attorneys' fees to the Chudasamas, the court
struck Mazda's answer and ordered that a
default be entered on all claims, tFN4ll
reserving damages as the only issue to be tried
on the merits. Moreover, it *1371 vacated its
previously entered protective order. This
may have been as prejudicial a sanction as it
could adopt. tFN42l Not only could Mazda's
commercial competitors gain access to the
design documents, marketing materials, and
other proprietary information which Mazda
had already disclosed, the order made it clear
that Mazda had to disclose even more
sensitive information to assist the
Chudasamas in the looming trial on damages.

These sanctions were so unduly severe under
the circumstances as to constitute a clear
abuse of discretion.

FN4l. The court still did not determine whether the

fraud claim stated a valid cause of action.

Regardless of the willñìlness of a parfy's discovery

violation, a default judgment cannot stand on a

complaint that fails to state a claim. See

Nishimatsu Constr. Co. v. Houston Nat'l Bank, 515

F.2d 1200, 1206 (5th Cir.1975) ("4 default

judgment is unassailable on the merits but only so
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far as it is supported by wetl-pleaded allegations'

assumed to be true'") (citing Thomson v' Wooster'

ll4 U.S. 104. 113,5 S,Ct' ?88. 792,29 L'Ed' 105

(1S85)); Black v. Lane.22 F'3d 1395, 1399 (7th

Cir.l994); Whittlesey v. Weyerhauser Co" 640

F .2d 739 , 7 42 (sth Cir. l98l )'

FN42. This sanction makes us question an earlier

panel's characterization of a default as "the most

awesome weapon in the Rule 37 arsenal"' Adolph

Cools Co. v. Movement Against Racism & the

Klan,77'1 F.2d 1538, 1543 (l lth Cir'1985)'
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court's attention both before and after the

compel order ¡ilas entered. Prior to the entry

of the order, Mazda's objections, and especially

its Novembet 4,l994,Ietter listing three main
disputes that required resolution, put the

court on notice of the need for clarification of
the Chudasamas' requests. After the court

enteïed its compel order, it received even

clearer notice of Mazda's inability to comply

with the Chudasamas' discovery requests; the

statements of Mazda's counsel at the April 24,

1995, hearing, Mazda's April 19 memorandum

opposing sanctions, and Mazda's May 30

*õtiott for reconsideration or clarifrcation of

the compel order all informed the court that
literal compliance with the discovery requests-
-and thus the compel order-'was simply not

possible. The district court disregarded

Mazda's emphatic requests for rulings or

clarifrcation and issued a compel order

containing no guidance as to how it was to be

satisfred. ln short, the patent ambiguity in
the discovery requests that the court

compelled Mazda to satisfu and the court's

utter failure to clarifo Mazda's obligations

were largely to blame for Mazda's

"noncompliance." Moreover, less onerous

sanctions were available; the vacatur of the
protective order in particuìar was entirely
uûrecessary. tFN43l Therefore, the severe

sanctions *13?2 order entered in this case was

a clear abuse of discretion and cannot stand

under Rule 37(bX2).

FN43. The sanction of vacating a protective order

is particularly problematic' "[A] primary purpose

of Rule 37 sanctions is to deter future abuse of

discovery.' Adolph Coors Co.,777 F'2d ar 1542

(citing National Hockey League v' Metropolitan

Hockey Club. Inc., 427 U.S. 639, 643,96 S'Ct'

2778, 2781, 49 L.Ed.zd'147 (1976) (per curiam))'

The record clearly shows that Mazda relied on the

protective order when it provided a large

percentâge of its discovery responses' The

potential economic harm of allowing Mazda's

proprietary information to be disclosed to its

commercial competitors may very well exceed its

potential liability in this case' If we were to let the

sanctions stând, Mazda' and other large

corporations amenable to suit in the Middle District

of Georgia, may determine that, ûom the outset,

Mazda would have been better off to disclose no

l2lll22ll23l The severitv of these sanctions

,"q.ri*a tn" court to find that Mazda's

"nãncompliance" with the compel order was

intentional or in bad faith. See Societe

Internationale Pour Participations

Industrielles et Commerciales v. Rogers, 357

u.s. 197, 212,78 S.Ct. 108?, 1096, 2 L.Ed.2d

1255 (1958); Searock v. Stripling, 736 F'2d

650, 653 (1lth Cir.1984). "Violation of a

discovery order caused by simple negligence,

misunderstanding, or inability to comply will
not justifu a Rule 37 default""" Malautea,

987 
-F.2d 

al 1542. Moreover, a district court

abuses its discretion under Rule 37(bX2) if it
enters a default when "less draconian but

equally effective sanctions were avâilable'"
Aãolph Coors Co. v. Movement Against

Racism & the Klan, 777 f .2d 1538, 1543 (l1th

Cir.1985).

In its sanctions order, the district courb

found that Mazda acted in bad faith when it
failed to comply with the compel order' This

finding has tittte support in the record-and is

uoo*ot. The district court's compel order

required Mazda to "make complete, proper'

non-evasive responses" to a list of the

Chudasamas' discovery requests' The order

itself and the record in general are completely

devoid of any guidance from the court as to

how Mazda wâs to resPond. As we have

illustrated above, many of these requests were

extremely broad, vague' or both' Literal

compliance with several of the requests was

simity not Possible. Thus, Mazda's

assumption t,l-at literal compliance was not

required is at least understandable'

Mazda brought these complications to the
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proprietary information and accept a default'

Although it would have lost the lawsuit, it would

have been assured that its proprietary informâtion

would not end up in the public record. Thus,

instead of deterring Mazda and other potential

commercial defendants from abusing the discovery

process in the fun¡re, the district court's sanctions

order could have the opposite effect.

w

As noted, the district court also based its
sanctions order on Rule 26(g). This rule
requires that discovery-related filings bear the

signature of an attorney of record. This
signature certifies that the frling conforms to
the discovery rules, is made for a proper
purpose, and does not impose undue buvdens

on the opposing Party in light of the

circumstances of the case. Fed.R.Civ'P.
Z6(S\2\ tFN44l If the court finds that
"without substantial justifrcation a

certifrcation is made in violation of the rule,"
then it must impose on the offending party
"an appropriate sanction, which may include
an order to pay" the other party's expenses

including attorneys' fees' Fed'R.Civ'P.
26(cX3).

FN44. Specifically, the signature certifies that to the

best of the signer's knowledge, information, and

belief, formed after a reasonable inquiry' the

request, response, or objection is: (A) consistent

with these rules and warranted by existing law or a

good faith argument for the extension, modification,

or reversal of existing law; (B) not interposed for

any improper purpose, such as to harass or to cause

unnecessaÍy delay or needless increase in the cost

of litigation; and (C) not unreasonable or unduly

burdensome or expensive, given the needs of the

case, the discovery already had in the case, the

amount in controversy, and the importance of the

issues at stake in the litigation. Fed.R.Civ'P' 26(g).

Í2411251 The decision whether to impose

sanctions under Rule 26GXg) is not

discretionary. Once the court makes the
factual determination that a discovery frling
was signed in violation of the rule, it must
impose "an appropriate sanction." See

Malautea, 987 F.2d at 1545. The decision of
what sanction is appropriate, however, is

Page 37

committed to the district court's discretion'
Fed.R.Civ.P. Z6(g) advisory committee's note
(1983 amend.) ("The nature of the sanction is a
matter of judicial discretion to be exercised in
light of the particular circumstances.").
When reviewing a sanctions order entered
pwsuant to Rule 26(gX3), we therefore review
the court's factual frnding that a certification
was made in violation of Rule 26(9) for clear
error and the court's decision of the
appropriate sanction for an abuse of
discretion. See Malautea, 987 F.2d at 1545.

t26l The record does contain some evidence

that Mazda abused the discovery procedures,

withheld admittedly relevant information, and

engaged in dilatory tactics. Accordingly, the
court's determination that Mazda certifred its
discovery responses and objections in violation
of Rule 26(e) is not clearly erroneous.
Contrary to the Chudasamas' assertions,
however, this evidence is not enough to
support the severe sanctions order. First, the
majority of Mazda's misconduct was due to the
court's utter failure to exercise its discretion
in managing tJre case. While we do not
condone self-help, under the circumstances
here, we find the entry of a default and the
vacatur of the protective order to be undue
punishment.

Second, the imposition of such severe

sanctions "is appropriate orùy as a last resort."
Malautea, 987 F.2d at 1542. Had the court
taken the time to examine Mazda's motion to
dismiss or its discovery objections and then
issued a meaningful ruling, we believe that
Mazda's compliance with the Chudasamas'
requests would have been satisfactory.

Finally and most importantly, in exercising
its discretion under Rule 26(CX3) for
determining an appropriate sanction, the
district court must analyze the needs of the
case. See Fed.R.Civ.P. 26(gX2XC)' As our
earlier analysis demonstrates, the court
clearly failed to do this. It never ru-led on
Mazda's motion to dismiss or offered any
indication that it had given the motion serious
consideration. The court's failure to rule on

the motion to dismiss or to address Mazda's

diseovery objections demonstrates that it did
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not analyze the needs of the case' Although
sanctions may have been appropriate, the

severe sanctions imposed were clearly

excessive, and the coutt's determination of the

"appropriate sanction" under Rule 26(gX2XC)

*ãs thetefore an abuse of discretion. tFN45l
Because the sanctions order cannot *1373

stand under either Rule 37(b) or Rule Z6(g), it
must be vacated.

FN45. We note that the imposition of costs and

afiorneys' fees probably would not have been an

abuse of discretion. Rule 26(gX3) suggests just

such a sanction. See Malautea,987 F.2d at 1545'

Although this observation may suggest that we

should affirm at least that part of the district court's

order imposing this sanction and vacate the rest, we

cannot do so in this case. First, the order requires

payment of all costs and fees "associated with th [e]

protracted and costly discovery dispute." As the

text of the rule suggests, an order imposing costs

generally should be limited to "the reasonable

expenses incurred because of the violation'"

Fed.R.Civ.P. 26(Ð(3) (emphasis added). Clearly'

the unreasonably broad and vague discovery

requests propounded by the Chudasamas and their

unwillingness to narrow them were as much to

blame for the delay and excessive costs that have

been incurred in this case as were Mazda's dilatory

tactics. Even more to blame, in ou¡ view, is the

district court iself for failing actively to manage this

case. Second, as should now be apparent, the

district court's management of this case, including

the imposition of sanctions, is so infected wilh

abuses of discretion thât we must vacate the order

in toto. It is simply not possible to carve out a

portion of the order and affirm it on the ground that

it was not an abuse of discretion.

V

Understandably, Mazda asks us to reassign

this case to another district judge on remand'

Our authority to grant this relief is well

established. See 28 U.S.C' $ 2106 (1994)

(authorizing court of appeals to "remand the
cause and direct the entry of such appropriate
judgment, decree, or order' or require such

further proceedings to be had as may be just

under the circumstances"); Unitetl States v'

Remillong, 55 F.3d 572, 577-78 n. 12 (llth
Cir. 1995) (per curiam).
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t2?l Three factors inform our decision to
reassign a case on remand: "(1) whether the
original judge would have difficuìty putting
his previous views and findings aside; (2)

whether reassignment is appropriate to
preserve the appearance of justice; (3)

whether reassignment would entail \üaste and

duplication out of proportion to the gains

realized from reassignment'" Id' at 578 n' 12

(quoting United States v' Torkington, 874

F.2d144t,1446 (1lth Cir-1989) (per curiam)).

t28l While the strong language employed in
both the compel order and the sanctions order
suggest that the district judge may have

trouble putting aside his previous views, we

find the second factor the most telling. The

extent of the judge's abuse of discretion--and

the partiality ofthe practices constituting that
abuse--would have a significant effect on the
appearance of justice should he remain
assigned to this case. In particular, the
judge's practice of delegating the task of
drafting sensitive, dispositive orders to
plaintiffs' cou¡ìsel, and then uncritically
adopting his proposed orders nearly verbatim,
would belie the appearance of justice to the
average observer. tFN46l

FN46. We have consistently frowned upon the

practice of delegating the task of drafting lÍportant

opinions to litigants, and "[t]he cases admonishing

trial courts for the verbatim adoption of proposed

orders drafted by litigants are legion." Colony

Square Co. v, Prudential Ins. Co., 819 F.zd 272'

2'14-75 (llth Cir.1987). This practice harms the

qualþ of the district court's deliberative process,

see id. at 275, impedes our ability to review the

district court's decisions, see Keystone Plastics, Inc.

v. C & P Plastics, Inc., 50ó F'2d 960' 962 (5th

Cir.19?5), and creates "the potential for

overreaching and exaggeration on the part of

attorneys preparing findings of fact when they have

already been informed thât the judge has decided in

their favor," Anderson v' City of Bessemer City'

470 u.s. 564, 572, 105 s.ct. 1504, l5l0' 84

L.Ed.2d 518 (1985). See also United States v' El

Paso Natural Gas Co., 376 U-S. 651 ' 657 n. 4, 84

S.Ct. 1044, 1047 n. 4, 12 L.Ed.zd 12 (1964)

(quoting Judge J. Skelly Wright's admonition that

the lawyers who draft opinions "in their zeal and

atlvocacy and their enthusiasm are going to state the
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case for their side ... as strongly as they possibly

can. ìWhen these [opinions] get to the courts of

appeals they won't be worth the pâper they are

lvritten on as far as assisting the court of appeals in

determining why the judge decided the case."). lile

fully recogûize that the district couil's adoption of

rhe Chudasamas' draft orders nearly verbatim does

not affect our standard of review, see Anderson,

470 U.S. at 572, 105 S'Ct. at 1510, and does not

automâtically create an "appeârance of impropriety"

that would require the district judge to recuse under

28 U.S.C. $ 455(a) (1994), see Colony Square Co.,

819 F.2d at 276 n. 14' Nonetheless, in light of (l)
the extent of the court's abuse of discretion in

managing the case, (2) the utter lack of an

appearance of impartialiry in the text of the

proposed orders, (3) the fact that one of the orders

imposed sanctions against the opposing parry and

counsel, (4) the inclusion in the order of the vacatur

of the protective order, which was neither requested

in the Chudasamas' motion for sanctions nor

suggested by the district court when it asked

counsel to drafi the order, and (5) the frequency

with which the district judge employed this

procedure in this case, the court's practice of

uncritically adopting counsel's proposed orders

strongly suggests, if not requires, that this case be

reassigned.

*1374 Finally, although signifrcant time has

already been spent on this case under his
direction, the judge's failure to manage the
case removes any concerns involving waste or
duplication. Although he had the case for
over a year and a half by the time he issued

the sanctions order' the record gives no

indication that the judge ever spent any time
considering the key pretrial issue, the motion
to dismiss the fraud count. Despite the length
of time this case has been pending, it is really
a simple products liabitity case. We have

confidence that a new judge who properly

manages this case will need littie time to "get
up to speed." The gains to be realized from
reassignment will far outweigh the costs'

VI.

For the foregoing reasons, we VACATE both
the district court's order compelling discovery

and its order gtanting the appellee's amended

motion for sanctions and REMAND this case
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with the instruction that the Chief Judge of
the Middle District of Georgia reassign the
case to a different district judge for further
proceedings consistent with this opinion.

123 F.3d 1353, 38 Fed.R.Serv.3d 1494,11 Fla.
L. Weekly Fed. C 609
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United States Court of APPeals,
Fifth Circuit.

ENPLANAR, INC., V. Keeler & ComPanY,

Inc. and Dragon Limited, Inc', Plaintiffs-
Appellants,

v.

John MARSH, In His Official Capacity as

Secretary of the ArmY of the United
States, et al., Defendants-Appellees.

No.91-3837.

Jan. 19, 1994

Contractors brought action challenging
suspension of award of contracts under

minority set-aside progïam by the Army Corps

of Engineers. The United States District
Court for the Eastern District of Louisiana,
Henry A. Mentz, Jr., J', entered surrunâry
judgment in favor of defendants, and

contractors appealed. The Court of Appeals,

Garwood, Circuit Judge, held that: (1) Corps

arbiculated nondiscriminatory reason for
suspension of award of contracts under
minority set-aside program, that it was result
of adverse district court decision finding
practice to be inproper, and contractors failed
to show that proffered reasons were a mere

pretext for discrimination, and (2) contractors

were not entitled to attorney fees under tJre

Equal Access to Justice Act (EAJA) or civil
rights statute.

Affirmed.

West Headnotes

[1] Federal Courts æ 772
t70B.k-712
Parties should not fear the forfeiture of
requested relief, on mootness grounds, based

merely on statement made in introductory
section of brief summarizing its argument.

l2l United States €= 5B(g)

393k53(8)
Contractors were barred from receiving
injunctive relief against the Army Corps of
Engineers concerning its administration of

Page 4l

minority set-aside program, as Small Business
Act precludes injunctive relief against Small
Business Administration (SBA), and

contractors could not obtain indirectly against
Army what they could not obtain directly
against SBA. Small Business Act, $$

2t5IbX1), 8(a), as amended, i5 U.S'C.A. $$

634(bX1), 637(a).

[3]United States o= 53(8)

393k53(8)
Provision of the Federal Courts Improvement
Act of 1982 (FCIA) allowing injunctive relief
against the Small Business Administration
(SBA) and, by extension, against agencies
participating in SBA's prograrns applies only
to cases brought before United States Court of
Federal Claims, and does not apply to suits
brought in district court. 28 U'S'C.A. $

1491(aX1, 3).

[4] Iqiunction Þ 195

212k195
Although courb in equity may award monetary
restitution as adjunct to ir{unctive relief,
court may not grant monetary damages to
party as zubstitute for injunctive relief, as

long as such result would destroy distinction
between monetary and equitable damages.

[5] Federal Courts F 595
1708k595
District court's ruling denying contractors'
motion for partial srunmary judgment

concerning availabitity of injunctive relief as

to project, with regard to whether it was

subject to minority set-aside program' v/as

interlocutory order not appealable at present,

where claims concerning project had not been

disposed of, but merely transferred to different
venue.

[6] Federal Civil Procedure @ 727L
1704k1271
District cowt did not abuse its discretion in
denying merits-reìated discovery pending
ruling on motion for change of venue' 28

U.S.C.A. $ 1404(a); Fed.Rules Civ'Proc.Rule
21, 28 U.S.C.A.

[?] Federal Civil Procedure €:' 2553
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1704k2553
Defendants are entitled to receive continuance
for additional discovery if they requested
extended discovery prior to ruling on

sunmary judgrnent, placed district court on
notice that further discovery pertaining to

srunmarJ¡ judgment motion was being sought,
and demonstrated to district court with
reasonable specifrcity how requested discovery
pertained to pending motion. Fed.Rules
Civ.Proc.Rule 56(Ð, 28 U.S.C.A.

[8] Federal Courts o= 640
1708k640

[8] Federal Courts @ 643
1708k643
Court of Appeals may review claim alleging
improperly denied discovery only if
complaining party presented to distriet courl
motion for extension of time for further
discovery or equivalent statement, preferably
in writing, that conveys need for additional
discovery in areas complained of on appeal'
Fed.Rules Civ.Proc.Rule 56(f), 28 U.S.C.A'

[9] Federal Civil Proceùue o:= 2553
1704k2553
Contractors' motion for additional discovery
failed to show to district court with reasonable
specifrcity how requested pretrial motion
would likely pertain to pending summary
judgment motion by Army Corps of Engineers,
in suit by contractors challenging
administration of minority set-aside program'
and thus, district court did not abuse its
discretion in denying additional discovery.
Fed.Rules Civ.Proc.Rule 56(Ð, 28 U.S.C'A'

[10] Federal Civil Procedure Þ 2553
1704k2553
Parties seeking further discovery before

summary judgrnent do not need to know
precise content of requested discovery, but
they do need to give district courb some idea of
how sought after discovery might reasonably
be supposed to create factual dispute; mere
fleeting mention of matter, without
description of its likely relevance, will not
suffice to alert district court to importance of
undiscovered item. Fed.Rules Civ'Proc.Rule
56(Ð,28 U.S.C.A.
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[11] Federal Civil Procedure €= 1824
1704k1824

[11] Federal Civil Procedure €:;' 1837.1
1704k1837.1
District court's subsequent grant of srunmarry
judgment as to all defendants based on
evidence not contained in pleadings, required
disregarding of earlier decision to dismiss
complaint as to first two defendants, and thus,
district court did not improperly sua sponte
dismiss claims against two defendants.

[12] United States æ 50.10(1)
393k50.10(1)
Contractors, who alleged that Army Corps of
Engineers and other subdivision of United
States denied them property interest without
procedural due process as a result of
suspension of awa¡d of contracts under
minority set-aside program, failed to raise
cognizable Bivens claim concerning
suspension; contractors did not name as

defendants any government officers in their
individual capacities. U.S.C.A. Const.Amend.
5.

[13] United States @ 50.1
393k50.1
(Formerly 393k50(1))
Bivens claim is available only against
government offrcers in their individual
capacities.

[14] United States o::' 64.15
393k64.15
Army Corps of Engineers' three'month
suspension of decisions regarding submission
of new minoúty set-aside projects was
supported by articulated nondiscriminatory
reason that Co4ls' practice of awarding large
number of small business projects to minority
set-aside program was improper, and
contractors faited to show that articulated
reason was pretext for discrimination. 42

U.S.C.A. $$ 1981, 1985(2); Civil Rights Act of
1964, $ 601, 42 U.S.C.A. $ 2000d; Small
Business Act, s 8(a), 15 U.S.C.A. $ 637(a).

[15] Constitutional Law @ 276(2)

92k276(2)
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t15l United States c= 50.10(1)
393k50.10(1)
Contractors' claims against employees of
Army Corps of Engineers alleging that they
were deprived of right to self-marketing in
retaliation against nonminority contractors,
without procedwal due process, by employees'
refusing to meet with contractors during
pendency of suit challenging minority set-

aside program did not state cause of action, as

there existed no legitimate claim of
entitlement; contractors had no right to access

of Corps personnel for such purpose, as the
Small Business Administration (SBA) was

authorized to contract as prime contractors
with procurement agency' U.S.C.A.
Const.Amend. 5; Small Business Act, $ 8(a),

15 U.S.C.A. $ 637(a).

t16l United States €= 50'1
393k50.1
(Formerly 393k50(1)

[16] United States o:- 50.20
393k50.20
Under Bivens, victim of constitutional
violation by federal agent has right to recover
damages against agent in federal court;
therefore, Bivens action requires plaintiff to
claim deprivation of constitutional right,
including violations of First Amendment or
deprivation of Fifth Amendment due process.

U.S.C.A. Const.Amends. 1, 5.

[17] Constitutional Law @ 254-l
92k254.1

[17] Constitutional Law @ 277(1)

92k277Q)
To succeed on procedural due process claim,
plaintiffs must show that they had cognizable
property or liberty interest and that such

property interest must be legitimate claim of
entitlement. U.S.C.A. Const.Amend. 5'

[18] Constitutional Law Þ 90.1(1)

92k90.1(1)

t18l United States æ 50.10(1)
393k50.10(1)

t18l United States o:- 64.15
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393k64.15
Claim by contractors that Army Corps of
Engineers denied them self-marketing in
retaliation for lawsuit challenging minority
set-aside program, for purpose of chilling
access to courts, failed to show

unconstitutional or retaliatory denial in
violation of First Amendment, as there was no
showing that denial of access was based on
official Army policy, rather than
dismetionary. U.S.C.A. Const.Amend' 1;

Small Business Act, $ 8(a), 15 U.S.C.A' $

637(a).

[19] Constitutional Law F 90.1(1)
92k90.1(1)

[19] Constitutional Law @ 328
92k328

[19] Offrcers and Public Employees o:= 110

283k110
Government employee, who is potential
witness, is not improperly chilling access to
courts or retaliating for use of judicial system,
in violation of First Amendment, when he
refuses to speak to party concerning matter
that is related to gravamen of that party's
litigation against him or his employer'
U.S.C.A. Const.Amend. 1.

[20] Civil Rights oã 293
78k293
Contractors, who claimed that by bringing suit
challenging suspension of minority set-aside
program they forced Army Corps ofEngineers
to resume program, were not entitled to
attorney fees under civil rights attorney fees
statute; even if contractors caused resurnption
of program, suspension was not based on any
racial animus. Small Business Act, $ 8(a), 15

U.S.C.A. $ 637(a); 42 U.S.C.A. $ 1988.

[21] United States @ I47(I2)
393k147(12)
Contractors, who brought suit against Army
Corps of Engineers challenging suspension of
minority set-aside program, failed to allege
any facts showing that defense position was
not zubstantialty justifred, and thus, award of
attorney fees under Equal Access to Justice
Act was not warranted; suspension ofprogram
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was based on adverse decision by federal

district court. Small Business Act, $ 8(a), 15

U.S.C.A. $ 63?(a); 28 U.S.C.A' $ 2412(atXlXA)'

[22] Federal Courts €p 586

1708k586
Grant of change of venue motion is

interlocutory order and is not reviewable'
*128? Louis R. Koerner, Jr', New Orleans,

LA, for pl aintiffs- aPPellants'

Harry Rosenberg, U.S' Atty', New Orleans,

LA, for defendants-aPPellees.

Marie K. McElderry, David K. Flynn, U'S'
Dept. of Justice, Civ. Rights Div' Appellate

Sec., Marybeth Martin, U.S. Dept. of Justice,

Employment Litigation, Civ. Rights Div',
Waihington, DC, Henry Black, U.S' ArmY

Corps of Engineers, Vicksburg, MS, for Marsh,

R. Page, H. Hatch, S' Page, et al.

Appeal from the United States District
Court for the Eastern District of Louisiana'

Before REYNALDO G. GARZA and

GARWOOD, Circuit Judges and WERLEIN'
[FN*] District Judge.

FN* District Judge of the Southern District of

Texas, sitting bY designation.

GARWOOD, Circuit Judge
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progïam is delineated in Fordice Constr' Co. v,

Marsh, 773 F.SuPP' 867, 869-70
(S.D.Miss.1990). As noted in that opinion,
Congress created the 8(a) progvam to

encouïage minority small-business

enterprises. Id. at 869' Under this program,

the Small Business Administration (SBA)

determines which minoúty businesses are

eligible to participate in the 8(a) program. 15

U.S.C. $ 637(aXa)-(8). The SBA then acts as

¿ür intermediar-y between government
procurement agencies--such as the Corps-'and

these certified minority businesses. Under

this system, a procurement agency's proposed

project may be placed in the 8(a) prog¡am in
one of three ways, all of which are entirely at
the discretion of the SBA and the procurement

agency: (1) the SBA advises the procurement

agency of an 8(a) firm's capabilities and asks

that agency to identify and submit to the 8(a)

progïam its proposed contracts that support

lfte firm's business plan; (2) the SBA
identi-fies a specific contract for a particular
8(a) frrm and asks the agency to offer the

contract to the 8(a) program for the frrm; or
(3) the agency reviews its proposed contracts

and identifies and offers those which are

suitable for the 8(a) program' Id' at
637(aX1XA); 48 C'F'R' $$ 19.8000), 19-803(a)
(c), 19.804. tFNll Once a contract has been

set aside for minority businesses, the SBA
then selects the minority contractor best

suited to perform the contract. 15 U.S'C. $

637(aX1XB), (aX?XA); 13 C.F.R. $ 124'307(d)'

The SBA, on behalf of the minority contractor,
then certifies to the procurement agency that
the minority contractor can perform the
contract, and the SBA begins to negotiate with
the agency's contracting ofnicer upon mutually
agreeable terms and conditions. 48 C'F'R. $

19.800(c). *1288 Alternatively, upon mutual
agreement between the SBA and the agency'

the minority contractor itself may be allowed
to negotiate with the agency' 48 C.F'R' $

19.808-1(b). Throughout this process, it is

within the procurement agency's discretion to

withdraw the project from the 8(a) program

before the contract is awarded' 48 C'F'R' $

19.800(c). Finally, the minority contractor
cannot be awarded the project if the price of
the contract rezults in a cost to the
procurement agency which exceeds a fair

This case involves the grant of summary
judg¡nent against a suit for unspecified

damages from a th¡ee-month suspension of a
discretionary minority set-aside program'

E.J.A., Inc. (EJA); Enplanar, Inc. (Enplanar);

Dragon Limited, Inc. (Dragon); and V' Keeler

& C;., Inc. (Keeier) appeal the district court's
grant of srurìmary judgment in favor of 

-the
Úttit"¿ States Army Corps of Engineers (the

Corps). We afñrm'

Facts and Proceedings Below

This case relates to the CorPs'

administration of its set-aside program for

minority businesses (the 8(a) program), as

described in the Small Business Act $ 8(a), 15

U.S.C. $ 637(a). The operation of the B(a)
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market price. 48 C.F.R. $ 19.806(b).

FNl. A minority contractor may also influence this

rliscretionary process through informal "self-

marketing." Self-marketing is a way for 8(a)

contractors to notify â procurement agency of
projects tlre agency could choose to refer to the

SBA. The 8(a) contractors contact that agency's

personnel and market their services concerning

projects tbat the contractors could work on. The

agency cân then decide to refer the project to the

SBA which may. in its discretion, give the project

to the contractor wlro engaged in the self-marketing.

48 C.F.R. $$ 19.803(c), 19.804-2(aXl2)'

Prior to the case sub judice, three
nonminority srnall-business contractors
challenged the Corps' joint administration of
the 8(a) program with the SBA. Specificallv,
these contractors challenged the Corps'

submission practice whereby it set aside one-

hundred percent of its small-business contracts
for minority businesses. These contractors
contended that in setting aside one-hundred
percent ofthe contracts, the agencies failed to
consider the effect a minority enterprise set-

aside would have on competing nonminority
small-business contractors. The district court
initially dismissed the suit on mootness
grounds, and we reversed. Valley Constr. Co.

v. Marsh, 7I4F.2d,26 (5th Ctu.1983) (Valley I
). On remand, the district court held that the
Corps' administration of the 8(a) program
impermissibly excluded the nonminority
small-business contractors in violation of 42

U.S.C. $ 2000d, and that the SBA ignored its
statutorily diected policy pursuant to 15

U.S.C. $ 637(dX1) requiring it to consider the
economic impact on these contractors.
Fordice, 773 F.Supp. at 882. The government
initially appealed the decision, but it
withdrew its appeal on October 23, 1990.

In early November 1990, in response to the
Fordice decision and the withdrawal of the
government's appeal, the Corps sought legal
guidance from Army Headquarters concerning
the continuing legality of its administration of
the 8(a) program, and the possible personal

tiability of the contracting officers in
submitting contracts to the SBA under the
progïam. While awaiting advice, the Corps
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continued to abide by previously awarded 8(a)
contracts, and exercised the options on all 8(a)
contracts for extending performance by the
minority contractor into later years.
Although the Corps did not terminate any pre-

existing 8(a) contracts, it did hold in abeyance
any ongoing activity in reference to 8(a)

contracts not yet awarded. This abeyance
continued until January 22, 1997, when the
Corps received guidance from Army
Headquarters notifying it that, as to the
cunrently administered 8(a) program, there
existed no legal impediment to awarding
contracts to the SBA through the 8(a)
program. [FN2ì

FN2. Subsequently. this advice was at least partially

confirmed by this Circuit, which held in a separate

case that the Corps there properly administered the

8(a) program in conformity with newly promulgated

regulations. See 48 C.F.R. 19.804-1(2X3); Valley

Constr. Co. v. Marsh. 984 F.2d 133, 135 (5th

Cir.l993) (Valley II ) (Corps reasonably interpreted

regulation not to require 'impact analysis" for

"new, non-recurring construction contracts"). The

appellant attempted to rely on Fordice as authority

for the proposition that the Corps was still

improperly awarding contracts to minolity

businesses under the 8(a) program because it was

not considering the economic impact of nonminority

businesses, but we determined that "[n]ot only is

Fordice facnrally distinguishable from this case, but

it is non-binding on this court." Id. at 135 n. 5.

On January 8, 1991, EJA, Enplanar,
Dragon, and Keeler (collectively, the
Contractors) brought suit in Louisiana seeking
i4junctive and declaratory relief against, inter
alia, the Corps and its personnel in their
official capacities, and the SBA (collectively,
the Defendants), claiming that the Corps'
suspension of their 8(a) referrals to the SBA
discriminated against the Contractors in
violation of 42 U.S.C. $$ 1981, 1985(3), 2000d.

The Contractors also argued that the
suspension was an unconstitutional taking of
their property rights without due process.

Specifrcally, EJA alteged that, prior to the
abeyance, the Corps failed to renew the
Southwest Pass program even though EJA
had worked on the project during the previous
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yeaï. The Corps did not dispute that in April
of 1990, it had decided not to place the project

in the 8(a) program because it aìready had

four of its ten small-business projects in the
program, and was concerned about the
potential legal liabitity of adding more small-

business projects to the 8(a) prog¡am' EJA
alleged that it had a reasonable *1289

expectancy that the project would be renewed

but because of the constitutional concerns, the
project was pulled from the 8(a) prog¡am'

Enplanar alleged that it was in negotiations

concerning two 8(a) contrâcts but the Corps'

suspension had indefinitely postponed the

implementation of these projects. Dragon and

Keeler alleged that the suspension had

indefinitety delayed the Corps from making
referrals for other, unspecifred, future projects

which the SBA might give to Dragon or
Keeler when and if the projects materialized'
Finally, Keeler also alleged that the Corps

had wrongfully failed to award it the Cotton
Meade project. FNSI The Contractors asked

for injunctive relief which would remove the

suspension and order the Corps to award the
Southwest Pass project to EJA and the Cotton
Meade Project to Keeler.

1i F.3d 1284
(Cite as: lf F.3d 1284,*1288)

FN3. Keeler began negotiating for the Cotton

Meade project on April 25, 1989. The Corps

withdrew the project from the 8(a) program on

August 28, 1990. Keeler claimed that this project

was withdrawn in bad faith.

On February 8, the district court directed
the parties to brief whether the SBA was a
necessary party in light of the fact that the
suspension had been liÍted' On February 27'

in its responsive brief, the Contractors stated

that the SBA was not a necessary party, and

indicated in the summary of its argument that
alì injunctive relief was moot. However, in
the argrrment itself, they asked for injunctive
relief as to the Cotton Meade project' On
March 13, the district court denied the

Contractors' partial motion for srunmarT/
judgment seeking injunctive relief frnding
that all such relief was moot.

The Defendants then frled motions for
swnmary judgment and for change of venue.

On March 26, l.},Le magistrate stayed discovery
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pending a ruling on the venue motion. The

Contractors made a Rule 56(Ð motion to
compel discovery, which was denied'
Subsequently, the Contractors filed an
amended complaint alleging post-suspension

claims for retaliation and unconstitutional
interference with the Contractors' rights of
access to the courts, based on the Corps

engineers' refusal to meet with the
Contractors during the pendency of this suit'
This amended complaint added as defendants
Corps' engineers Stephenson W. Page ßage)
and Robert Green (Green) in their individual
capacities (the original complaint had included
them in their official capacities)' It also

requested attorneys' fees, claiming that the
Contractors' lawsuit caused the Corps to lift
its suspension. In response, the Defendants
filed a supplemental memorandum in support
of their motions for srülmary judgment,

addressing the new claims. [FN4] On July 15,

the district court granted summary judgment

on all of the Contractors' claims except for
Keeler's claims concerning the Cotton Meade
project. These latter claims were transferred
to Mississippi based on the Defendants'
motion for change of venue.

FN4. This response also included a supplemental

memorandum concerning the Defendants' earlier

motion to dismiss the complaint against Green and

Page. The Defendants argued that their service

had been improper under Federal Rule of Civil

Procedure a(cX2)(CXii) and that therefore their

complaint should be dismissed pùrsuant to Rule

l2(bx5).

Discussion

The Contractors now argue on appeal that
the district court erred by: (1) denying their
motion for partial srunmary judgment on the
merits for injunctive relief; (2) denying their
additional discovery; (3) prematurely ruling
on thei¡ cìaims; (4) granting summary
judgment against their claims concerning the
Defendants' alleged suspension of the 8(a)

progïam and retaliation; (5) dismissing their
claim for attorneys fees; and (6) granting the
change of venue motion regarding Keeler's
Cotton Meade project claims.
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L Denial of Injunctive Relief

t1l The Contractors contend that the district
court erred in denying as moot their motion

for partial srunmar"y judgrnent concerning

injunctive relief. They admit that the

resumption of the 8(a) program did moot their
request for injunctive and declaratory relief
which sought to lift the Corps' suspension of
the 8(a) program. However, they argue that
the district court erred in ruling that they also

r¡/ere not entitled to injunctive relief
concerning the Southwest Pass project and the

Cotton Meade project. They contend that the

district court erroneously found all of their
requested injunctive relief moot *1290 based

on their statement summarizing the argument
in their brief that the Corps' resumption of
awarding new 8(a) contracts "moots all
injunctive relief concerning the 8(a) Program'"
They now contend that the argument in their
brief made clear that only the injunctive relief
requesting the suspension's removal was moot

and that the relief regarding the specific

projects was not moot. We tend to agree. A
party should not fear the forfeit of his

requested relief based merely on a statement
made in the introductory section of his brief
summarizing his argument. However we still
find that the district court did not err in
denying such relief.

t2lt3lt41t5l In Vallev I, we held that as to the

Corps' administration of the 8(a) prog¡am'

"injunctive relief would be improper because a

necessary party to the suit is the SBA' which

administers the overall $ 8(a) minority
enterprise set-aside progxam' The Small

Business Act, 15 U.S.C. $ 634(bX1), precludes

injunctive relief against the SBA' We .'. will
not allow the contractors to obtain indirectly
(against the Army) what they cannot obtain

directly (against the SBA)'" 714 F'2d at 29'

lFNSl We find that this holding is the

controlling law in this case' [FN6] The district
court did not erï in frnding that the

Contractors were barred from receiving

injunctive relief against the Corps concerning

its administration of the 8(a) prog¡am. tFNTl

FN5. The Contractors argue that the SBA is no

longer a party in this case except for its possible
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liability as to attorneys' fees, and that any injunctive

relief granted concerning the Southwest Pass and

Cotton Meade projects would nol affect the SBA.

We disagree. If a court ordered the Corps to

award these projects to specific 8(a) participants,

this order would also require injunctive relief

concerning the SBA's conduct as to its statutory

duties regarding its selection of 8(a) contractors for

a specifìc project. and its subsequent negotiations

with a procurelnent agency concerning the terms of

the project's contract. See l3 C.F.R. $$

124.307(d), 124.308(d), t24,309; 48 C.F.R. $

I 9.800(c).

FN6. The Contractors argue that this holding is no

longer binding because The Federal Courts

lmprovement Act of 1982 as codified at 28 U.S C.

5 l49l(aX3) now allows injunctive relief against the

SBA--and by extension, against agencies

participating in the SBA's programs. This Court

has not add¡essed the effect that section 1491(aX3)

has on the injunctive immunity of the SBA'

although other coutts have recognized that this law

abrogates the SBA's injunctive immunity in certain

circumstances. See Cavalier Clothes, Inc. v.

United States, 810 F.2d 1108, l11l-lt2
(Fed.Cir.l987); Related Industries, Inc' v. United

States, 2 Cl.Ct. 517 (1983). However, we need

not decide this issue because section 1491(a)(3)

applies only to cases brought before the United

States Court of Federal Claims. 28 U.S.C. $

l49l(aXl); Cavalier, 810 F.2d at 1il2 (holding that

this section "specifically empo\ryers the Claims

Court generally to grant injunctive relief' against

the SBA). Since this case was not brought before

the Claims Court, section 1a9l(aX3) is irrelevant.

The Contractors also argue that other circuits have

held that the SBA is subject to injunctive relief in

certain circumstances regardless of the applicability

of section la91(aX3). See Ulstein Maritime, Ltd.

v. united States, 833 F.2d 1052, 1056 (lst

Cir.l987), and cases cited therein. However, as

noted by Ulstein, this Circuit has "concluded that all

injunctive relief directed at the SBA is absolutely

prohibited." Id. We are bound by our prior

decisions that such relief is barred. See Valley I,

714 F.zd at 29, Romeo v. United States, 462 F'2d

1036, 1038 (5th Cir.l972), cert' denied, 410 U.S.

928, 93 S.Cr. l3ó1, 35 L.Ed.2d 589 (1973);

Expedient Servs., Inc. v. ìy'eaver, 614 F.2d 56 (5th

Cir.l980).
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FN7. Furthermore. as to EJA's claims concerning

the Southwest Pass project. iluring oral argument it

was revealed thât EJA llo longer exists, and

therefore it cannot perforrn the contract'

Consequently. the injunctive relief sought is actually

"equitable mo¡retâry" relief which would provide

money damages in lieu of the injunctive relief'

Federal courts have granted injunctive relief against

governmental units in which the performance of

such relief would cost money. See Edelman v'

Jordan. 415 U.S. ó51, 680, 94 S'Ct. 1347' 1364'

39 L.Ed.2d 662 (1974) (Douglas, J., dissenting)

(noting that in cases involving injunctive relief

against state government entities "[m]ost

decisions by federal courts have a frnancial impact

on the States"). Furthermore, "a court in equity

may award monetary restitution as an adjunct to

injunctive relief." Tull v. United Ståtes, 481 U'S'

4t2, 424, 107 s.cr. 1831, 1839, 95 L'Ed'2d 365

(198?). However, the Contractors do not cite to

any âutlìorify where a court has granted monetåry

damages to a parfy as a substitute for injunctive

relief. To allow such a result would destroy the

distinction between monetary and equitable

damages. See Edelman, 415 U.S. at 666, 94 S'Ct'

at 1357 (rejecting the contention that in an equity

proceeding retief in the form of money damages

may be awarded under the rubric of "equitable

restitution" because "the relief may be labeled

'equitable' in nature")' Furthermore, since ËJA's

claim concerning the Southwest Pass project names

only the Corps and its divisions as defendants, it is

thereby suing onty the United Stâtes'

Consequently, it should have brought such a

monetary claim in the Court of Claims. See

Amoco Production Co. v' Hodel, 815 F'2d 352'

359 (5th Cir.1987), cert. denied, 487 U'S' 1234,

108 S.Ct. 2898, l0l L'Ed.2d 932 (1988). We

conclude that the district court did not err in
denying injunctive relief as to EJA's claims

concerning the Southwest Pass project. As to the

Cotton Meade project, the district court's ruling is

not before us. Keeler's claims concerning this

project have not been disposed of, but merely

transferred to a different venue. Therefore, the

district court's ruling denying the Contractors'

partial summâry-judgment motion concerning the

availability of injunctive relief as to this project is

an interlocutory order not subject to appeal at this

time. See l0 Charles A. Wright & Arthur R'

Miller, Federal Practice and Procedure $ 2715 p'

636 (noting that "the denial of a Rule 56 motion is
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an interlocutory order from which no appeal is

available until the entry ofjudgment"): see also ìn

re Corrugated Container Antitrust Litigation, 694

F.2d l04l (5th Cir.l983).

II. Discovery

The Contractors claim that the district court
denied them proper discovery so that *1291

they were unable to create contested issues of
fact to overcome the Defendants' summary
judgment motions. Specifrcally, the
Contractors contend that they ¡Mere

improperly denied discovery as to the
abeyance of the B(a) program, and as to
Keeler's Cotton Meade claims. In reviewing
such claims, "The trial judge's decision to
curtail discovery is granted great deference

and, thus, is reviewed under an abuse of
discretion standard." Wichita Falls OfFrce

Assoc. v. Banc One Corp., 978 F.2d 915, 918
(5th Cir.1992), cert. denied, 508 U'S' 910' 113

S.Ct. 2340, 124 L.Ed.zd 251 (1993); see also

Landry v. Air Line Pilots Ass'n Int'l, 901 F.2d
404,436 (5th Cir.), cert. denied, 498 U.S' 895,

111S.Cr. 244,112 L.Ed.2d 203 (1990).

t6l As to the Cotton Meade project, these

claims Ìvere not disposed of in summary
judgment, but were rather transferred to
another court based on the Defendants' motion
for change of venue. 28 U.S.C. $ 1404(a);

Fed.R.Civ.P. 21. As such, the claims were

still alive and still subject to discovery-albeit
in a different venue. The Contractors cite to
no authority, and we have found none, holding
the district court has abused its discretion in
denying merits-related discovery pending

ruling on a motion for change of venue.

Federal courts have long recognized that two
of the factors supporting a change in venue

are convenience of the witnesses and the
location of records and documents. 15

Charles A. Wright & Arthur R. Miller,
Federal Practice and Procedure $$ 3851, 3853;

see also Southern Investoys II v' Commuter
Aircraft Cot?., 520 F.SuPP. 212, 218

QM.D.La.1981); American Standard, Inc. v.

Bendix Cotp., 487 F.SuPP' 254, 264
(W.D.Mo.1980). Although these factors are

usually considered in connection with securing

the witnesses' and documents' availability for
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trial, they also necessarily implicate the ease

of conducting merits-related discovery in a

location which is near the relevant witnesses
and documents. Moreover, if a change of
venue motion is granted, the discovery is not
denied but merely delayed. The Contractors
tendered no showing that the delay in
discovery somehow prejudiced their case

respecting the Cotton Meade project through
loss of documents or unavailability of
witnesses. See Fed.R.Civ.P' 61; FDIC v'
Fuller, 994 F.2d 223 (5th Cir.1993); King v.

Gulf Oil Co., 581 F.2d 1184 (5th Cir'197B)'
The district court did not abuse its discretion
in refusing to allow discovery concerning
Keeler's claims arising from the Cotton Meade

project pending the grant of the Defendants'

change of venue motion regarding these

claims.

[7] Concerning the remaining claims, which
were subsequently disposed of by the district
court's grant of the Defendants' summary
judgment motion, the Contractors lryere

entitled to receive a continuance for additional
discovery if they: (i) requested extended
discovery prior to the court's ruling on
summary judgment; (ii) placed the district
court on notice that further discovery
pertaining to the srunmary judgment motion
was being sought; and (iii) demonstrated to
the district court with reasonable specifìcity
how the requested discovery pertained to the
pending motion. Chevron U.S.A., Inc. v'
Traillour Oil Co., 987 F.2d 1138, 1155-56 (5th

Cir.1993); Wichita Falls, 978 F.2d at 919
(citing Int'l Shortstop, Inc. v. Rally's, Inc.,939
F.2d 1257 (5th Cir,199L)).

[B] As to the first two requirements, we can
review a claim alleging improperly denied
*1292 discovery only if the complaining party
presented to the district court a Rule 56(Ð

motion or an " 'equivalent statement
preferably in writing' that conveys the need

for additional discovery" in the areas noïY

complained of on appeal. Wichita Falls, 978

F.2d at 9L9 (quoting Fontenot v. Upjohn Co.,

780 F.2d 1190, 1194 (5th Cir.1986). In this
regard, the Contractors contend in their reply
brief that they made a Rule 56(0 rnotion or its
equivalent in six separate instances.
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However, as to four of the motions cited to us,

even when read broadly as complying with the
requirements of Rule 56(Ð, these motions
concern only the Cotton Meade project.
Therefore, as to these motions, the Contractors
failed to inforrn the district court that they
were seeking any additional discovery outside
the scope ofthat project.

t9Ï10l Only in two motions, do the
Contractors bring to the district court's
attention a request for additional discovery
concerning claims other than the Cotton
Meade project. In their opposition motion and
additional opposition motion to the
Defendants' motions for summary judgment
and for change of venue, the Contractors note
in passing that they have been refused a copy

of the Justice Ðepartment's memorandum
concerning its October 1990 determination not
to appeal the Fordice decision. [FN8] In these
passing references, they do not explain how
this requested discovery would or could create
a fact issue to overcome the Defendants'
summaryjudgment motion. [FN9] Therefore,
they have failed the third requirement which
requires them to demonstrate to the district
cou¡t with reasonable specificity how the
requested drscovery would likely pertain to
the pending srlrrmar1¡ judgment motion. See

Krim v. BancTexas Group, Inc., 989 F.2d
1435, 1442 (ït}¡, Cir.1993) (holding that a
nonmovant's Rule 56(Ð motion was
insufficíent where "absent from the affidavit
was an explanation of ... how the materials
listed in the plaintiffs frrst document request,
or in the handwritten list appended to the
affìdavit, would enable plaintiff to oppose

defendant's summary judgment motion by
establishing a genuine issue of material fact").
Certainly, we ¿re not requiring clairvoyance
on the part of the Contractors. They do not
need to know the precise content of the
requested discovery, but they do need to give
the district court some idea of how the sought-
after discovery rnight reasonably be supposed
to create a factual dispute. The mere fleeting
mention of a matter, without a description of
its likely relevance, will not suffice to alert
the district court to the potential importance
of that undiscovered item. Therefore, the
district court did not abuse its discretion in
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denying additional discovery

FN8. The Contractors now complain on appeal that

they were denied needed discovery as to: (l) an

October 17, 1990 memorandum prepared by a

member of the Corps; (2) a November 15, 1990

memorandum prepared by the Corps' assistant

general counsel; (3) an undated memorandum by

the Vicksburg district counsel; and (4) the

September 1990 written recommendations of the

Department of Justice, Small Business

Administration. and the Department of the Army

concerning the constitutionaliry of the 8(a) program.

None of these matters were the subject of the

Contractors' Rule 56(Ð motions or equivalents' In

their reply brief, the Contractors assert, with no

citation to the record, that they notified the district

court of their need for these documents. After a

fruitless search of the record, we conclude that

there exists no indication in the record that these

matters were brought to the attention of the district

court, and therefore, it did not abuse its discretion

in refusing to allo"¡i¡ discovery concerning these

matters.

FN9. V/e infer from the placement of the stray

remark noting that tlìe Contractors had been denied

this memorandum, that this undiscove¡ed document

will bolster their argument that the 8(a) program

was suspended based on the Corps' contracting

officers fear of personal liability. However, tltis

matter is undisputed.

Itr. Summary Judgment Procedure

illl The Contractors complain that the
district court prematurely dismissed their
claims of retaliation against defendants Page

and Green in their individual capacif, and
that it prematurely granted srunma4¡
judgment in favor of all of the Defendants
without giving the Contractors notice.

Specifically, the Contractors assert that the
district court sua sponte dismissed their
claims against Page and Green because the
only motion filed on their behalf \ryas a motion
to dismiss for improper service which was
subsequently cured. Furthermore, the
Contractors claim that the district corut
granted sunmary judgment dismissing their
amended *1293 complaint although the
Defendants failed to move for srunmary
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judgment as to that complaint.

These two arguments conveniently overlook
the Defendants' supplemental memorandurn
in support of their motions for summary
judgment. This document was frled on May
13, 1991, aÍïer the Contractors' amended
complaint, and it specificaìIy addresses the
claims in that amended complaint. This
document addresses, as a ground for dismissal,
the Contractors' failwe to properly serve Page

and Green, but it also explicitly discusses
various grounds for summary judgment as to
all the defendants--including the retaliation
claims brought against Page and Green.
Therefore, this memorandum served to
supplement the original srunmaly judgrnent
motion, and provided the Contractors with
notice of the Defendants' challenges to their
amended complaint. Cf. Spickard v. Ribicoff,
211 F.Supp. 555, 558 (W.D.Ky.1962) (granting
summary judg¡nent where no motion was filed
but the movant submitted a brief in support of
summary judgment and the nonmovant
treated it as a summary judgment motion).
tFN1Ol Although the district court on July 15,

1991, granted a dismissal as to Page and
Green, it also granted summary judgment as

to all the defendants based on evidence not
contained in the pleadings. Under these
circumstances, the district court's order to
dismiss the complaint as to Page and Green is
disregarded, and we instead review the grant
of surnmary judgment as to ali defendants--
including Page and Green. See Fed.R.Civ.P.
12(b); Wilson v. U.S. Dept. of Agriculture, 991
F.2d 1211, 1214 (5th Cir.1993); Conoco, Inc. v.

Republic Ins. Co., 819 F.2d I20, 122 n. 1 (5th
Cfu.1987) (treating a court's order as granting
sunmary judgment and disregarding the
statement in the order directing, "and this
case is dismissed"). The district court did not
sua sponte dismiss the claims against Page

and Green, but rather granted srunmary
judgment in their favor based on the
Defendants' memorandum in zupport of
summary-judgment filed approximately two
months previously. Cf. Carolinas Cotton
Growers Ass'n v. United States, 785 F.2d
11.95, 1200 (4th Cir.1986) ("[I]t is tÀe
conclusion of the court that the references to
srunmary judgment are in fact simply
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mislabelings not affecting the validity of the
finding of the court below.). IFN11I This
equivalent of a motion for summary judgment

explicitly also covered the other defendants,

and served as the proper basis for the district
court's srrrnrnary judgment as to those

defendants. Therefore, the district court did
not prematwely rule on the Contractors'
claims.

FN10. This case is distinguishable ûom Reese v'

Sparks. 7ó0 F.2d 64 (3d Cir.l985), which held that

a district court could not grant suÍlmary judgment

on an amended complaint based on a motion for

summary judgment filed before that amended

complainl if the amended complaint contained new

legal theories and additional, different facts. Id. at

66. Here, the equivalent of a summary judgment

motion was properly filed after the amended

complaint and it specifically addressed the ne'"v

claims alleged in it.

FNll. Since the Defendants ñled the supplement to

their summary-judgment motion some two months

before the district court entered summary judgment'

the Contractors received sufficient notice of the

Defendants' new arguments supporting their

summary judgment motion. See Fed.R.Civ'P'

56(c) (requiring that the suÍrmary judgment motion

"shall be served at least l0 days before the time

fixed for the hearing"); Arkwright-Boston Mfrs.

Mut. Ins. Co. v. Aries Marine Corp., 932 F'2d

442, 445 (5th Cir.l99l); Atchison, T' & S. F' R.

Co. v. Buell, 480 U.S. 557, 568 n. 15, 107 S.Ct.

1410, 1417 n. 15, 94 L.Ed.2d 563 (1987). This

two-month notice also satisfied the "hearing"

requirement in Rule 56(c). As long as the

nonmovants have sufficient notice of the pending

summary judgment motion, the district court may

rule on that motion based solely on the pleadings

and evidence on file without a formal conference

with the parties. See Western Fire Ins. Co. v'

Copeland, 786 F.2Ô 649, 652 (5th Cir.1986)

(holding that the district court erred by not

affording the norimovants "either the ten-day notice

of Rule 56(c) or an oppornrnity to present their

evidence"); Cowgill v. Raymark Indus. Inc., 780

F.2d 324.329 (3d Cir.1985) (holding that

nonmovant not entitled to notice of date when

motion for sunrmary judgment would be resolved

because the nonmovant "is under an obligation to

respond ... in a timely fashion and to place before
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the court all materials it wishes to have considered

when the couñ rules on tlìe motion"); see also

Daniels v. Morris, 746 F.zd 2'll (5rh Cir.l984):

Brumley Estate v. Iowa Beef Processors. Inc., 704

F.2d l35l (5th Cir.1983), cert. denied, 465 U.S'

1028, 104 S.Ct. 1288,'79L.Bd.2,J 690 (1984).

IV. Summary Judgment Claims

The Contractors contend that the district
court er:red in granting surnma4? judgment
*1294 dismissing the claims in their amended
complaint. This Court revie\rys a district
court's grant of swnmary judgment de novo,
taking the evidence and inferences to be

drawn therefrom in the light most favorable to
the nonmoving party, and determining
whether the pleadings, depositions, answers to
interrogatories, and afÍidavits show that there
is no genuine issue of material fact and that
the moving party is entitled to judgment as a
matter of law. Crenshaw v. General

þnamics Corp., 940 F.2d 125, 727 (ic't}r

Cir.1991); Fed.R.Civ.P. 56(c). Summary
judgrnent is proper "against a patty who fails
to make a showing sufficient to establish the
existence of an element essential to that
party's case, and on which that party will bear
the burden of proof at trial.' Celotex Corp' v.
Catrett, 477 U.S. 3\7, 322, 106 S.Ct' 2548,
2552, 9l L.Ed.2d 265 (1986). Here, the
burden of proof was on the Contractors.

t12lt13lt14l The Contractors first argue that
the district court erred in ruling that they
were not entitled to declaratory relief arising
from the partial suspension of the 8(a)
program. tFN1zl They contend that because

of their minority status they were denied their
equal-protection rights, and that the 8(a)
program was administered in a discriminatory
manner in violation of 42 U.S.C. $$ 1981,

1985(2), 2000d. Elowever, the Defendants
articulated a nondiscriminatory reason for the
suspension, namely that it was due to the
Fordice decision which found that the Corps'
practice of awarding a large number of small-
business projects to the minority set-aside
program was improper. The Contractors
admit in their briefs to this Court that the
suspension was due to the Defendants'belief
that the 8(a) program was unconstitutional as

@
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a result of the Fordice decision. The

Contractors even surmise that the presidential

administration--at the time of the suspension'-

believed that all minority set-aside programs

were unconstitutional. They then make the

conclusory assertion that such a belief $/as an

unjustifred pretext. We disagree'

FN12. The Contractors also claim on appeal that

they were denied a property interest without

procedural due process in violation of the due

process clause of the Fifth Amendment because the

suspension was enacted without notice or a hearing.

As a result, they claim they are entitled to monetary

damages on a Bivens constitutionâl-tort claim based

on lhe suspension. See Bivens v. Six Unknown

Agents of Federal Bureau of Narcotics, 403 U'S'

388, 91 S.Cr. 1999, 29 L.Ed.2d 619 (197r)'

I{owever, a Bivens claim is available only against

government officers in their individual capacities'

Williamson v. U.S. Dept' of Agriculture, 815 F.2d

368, 380 (5th Cir.l987) (holding that a Bivens

claim "only applies against the individual appellees

in their individual capacities"). In their claim

concerning the suspension, the Contractors state

that the only defendants are "the Corps of

Engineers and the Vicksburg Corps"' which are

subdivisions of the United States. The United

States may be sued only under the Federal Torts

Claims Act. See Rykers v. Alford, 832 F.2d 895,

897 (5th Cir.1987) (holding that '[t]he United States

may be sued only within the exception to sovereign

immunity provided by the Federal Torts Claims

Act"). This the Contractors have failed to do.

The Contractors have not raised a cognizable

Bivens claim concerning the suspension.

The three-month suspension affected only

the Corps' decisions regarding the submission

of ne\ry projects to the SBA. Such a decision is

within the complete discretion of the Corps.

48 C.F.R. $ 19.803(a)-(c)' Even when the
Corps offers a project to the SBA, it is then
within the SBA's complete discretion to accept

the project, and then to select a minority
contractor to work on the project. 15 U.S.C' $

637(aX1XB); 13 C'F'R. $$ 124'307(d), 124'309'

Therefore, this is not an instance where a
government agency is accused of
d.iscrimination because of its failure to
undertake some mandatory requirement;
rather, this is an instance where the agency's
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discretionary failure can be fairly attributed
to reasons other than invidious discrimination.
tFN13l Here, the Corps' decision to suspend

the submission of new contracts to the SBA
was reasonable in light of the Fordice decision
*1295 in which the district court issued a
declaratory judgment finding that the Corps

had illegally administered the 8(a) program--

specifically in regard to its submission
practice. 7?3 F.Supp. at 882' If the Fordice

decision rilas a mere pretext for discrimination
on the Corps' part, then it seems remarkable
that the Corps would have sought legal advice,
and then after a mere three months, the Corps

upon receipt of that advice would have

immediately lifted the suspension concerning

that part of the 8(a) program which was

directly involved in the Fordice litigation.
The Contractors have failed to carry their
burden to produce summary judgment

evidence which would sustain a finding that
the Defendants' proffered reasons were a mere
pretext for discrimination. See Guthrie v.

Tifco Industries, 94I F.2d 974, 378 (5th

Cir.199L), cert. denied, 503 U.S' 908, 112 S.Ct.
1267, 117 L.Ed.2d 495 (1992) (holding that in
deciding a srunman¡ judgment motion
"la]bsent countervailing evidence, the trier of
fact must accept the defendant's explanation
as the real reason" for the action); Brown v.

American Honda Motor Co., 939 F'2d 946
(11th Cir.1991), cert. denied, 502 U'S' 1058,

trz s.ct. 935, r17 L.Ed.2d 106 (1992)

(gvanting srùnmary judgment when "the
defendant's proffer of credible,
nondiscriminatory reasons for its actions is
sufficiently probative, then the plaintiff must
come forward with specifrc evidence

demonstrating that the reasons given by
defendant rtere a pretext for discrimination")'
Given the Corps'u¡fettered discretion and its
real apprehensions regarding the legality of
its administration of the 8(a) program, we frnd
that the Contractors have failed to carry their
burden ofproofto refute the reasons offered by
the Defendants. See Grigsby v' Reynolds
Metals Co., 821 F.2d 590, 596 (11th Cir.1987)
(holding that a defendant can present such

strong evidence of a nondiscriminatory
rationale that srunmary judgment is
warranted). Therefore, the district court did
not err in granting summary judgment
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against the Contractors' discrimination
claims. tFN141

FN13. We do not hold that a minority plaintiff

cannot prevail on a claim for discrimination where

au agency has unfettered discretion but chooses to

use such discretion to discriminate against

minorities. Rather. we are merely pointing out that

complete tliscretion makes it more difficult for a

minority plaintiff to make out a prima facie case,

since the violation of a mandated policy in and of

itself can serve as the basis for the finding of

discriminatory intent. See Young v' Pierce, 822

F.2d 1368, l3'11 (5th Cir.1987) (finding of

discriminatory intent by the Department of Housing

and Urban Development based on its failure to

perform its affirmative dury under Title VIII to

learn of and to abate segregation in public housing).

FN14. The Contractors also complain that the

district court erred in granting sunìmary judgment

against EIA's claim concerning the Southwest Pass

project. However, as explained above, the Corps

had complete discretion concerning whether it

would submit the project to the 8(a) program. The

Contractors argue that EIA had already worked on

the project the prior year and had an "expectation"

that it would receive the project again. They allege

it did not receive the project because the Corps

feared that too many of its small business set-asides

were going into the 8(a) program' Assuming this

explanation is true, it still does not suffice to sustain

a finding that the Corps' decision not to submit the

project was based on a discriminatory intent.

t15I16l Finally, the Contractors contend

that the district court erred in rejecting their
Bivens claims for declaratory, injunctive, and

monetary relief. Their Bivens claims alleged

constitutional torts against Page and Green

for denying the Contractors the ability to self-

market their services to the Corps' tFN15l
Under Bivens, "the victim of a constitutional
violation by a federal agent has a right to
recover damages against the agent in federal
couït." Bush v. Lucas, 647 F.?d' 573, 575 (5lh

Cir. Unit B June 1981), affd, 462 U.S' 367'

103 s.ct. 2404, 76 L.Ed.2d 648 (1983).

Therefore, a Bivens action requires the
ptaintiff to "claim a deprivation of a

constitutional right." Zerrrial v' United
States, 7t4F.2d431, 435 (5th Cir.1983). This

Page 53

action extends to alleged violations of the
First Amendment and to deprivations of Fifth
Amendment due process rights. Bush' 462

U.S. 36?, 103 S.Ct. 2404 (First Arnendment);
Butz v. Economou, 438 U.S. 478, 98 S.Ct.
2894, 57 L.Ed.2d 895 (1978) (Fifth
Amendment). The Contractors' Bivens claims
are based on two theories: that they have a

right to self-marketing and they have been
deprived of that right without procedural due
process in contravention of the Fifth
Amendment; and that this denial of self-
marketing is in retaliation against the
Contractors, and is an attempt to deny them
access to the courts as is their right under the
First Amendment.

FN15, The Contractors also brought this claim

against the Corps, but as already explained above,

such a claim is cognizable only against individuals'
'Williamson, supra.

[17] To succeed on a procedural due process

clairn, the Contractors must show they had a
"cognizable property or liberty interest," and
such a property interest must be "a legitimate
claim of entitlement." Broadway *1296 v.
Block, 694 F.2d 979, 985 (5th Ctu.1982)'
Here, there exists no legitimate claim of
entitlement. The Contractors have no right
to access of Corps personnel for this purpose.

48 C.F.R. 19.803(c). As described above,

under tJle 8(a) program, the SBA, and not the
individual minority contractor, is authorized
to contract as the prime contractor with the
procurement agency. Id. The SBA may, in its
discretion, allow the individual minority
contractor to negotiate directly with the
procurement agency, and familiarize lÞ,:al

agency with its capabilities for future
contracts; but the SBA is not required to do

so. 48 C.F.R. $$ 19.803(c), 19.804-2(aX12).

These direct communications through "self-
marketing" are not required by any statute or
regulation. As found by the district court, the
Contractors are allowed to self-market at the
sufferance of Corps personnel, and the Corps
has complete discretion concerning whether it
will give such access to the Contractors.
Under these facts no liberty or property
interest is implicated. The district court did
not err in finding that the Contractors had

Weftw.
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failed to present a violation of procedural due

process.

t18lt19l The Contractors also contend that
the denial of self-marketing is in retaliation
for the lawsuit and is designed to chill access

to the cour"ts of the United States in violation

of the Contractors' First Amendment rights'

tFN16l Because of the preeminent place that
the First Amendment occupies in our

constitutionat jurisprudence, the Contractors

need not prove that in being denied the right
to self-market, they have been denied a

property right or liberty interest or,some other

independent legat right. See Connick v'

Myers, 461 U.S' 138' L03 S'Ct' 1684,- 75

l.pa,Z¿ 708 (1983). But thev still must show

a constitutional violation' Here, the fact that
the contracting officers refused to speak to the

Contractors during the pendency of this suit

does not indicate that such refusal was made

in an effort to chill the Contractors' access to

the courts or to punish them for having

brought suit. Rather, such a refusal was

madð pwsuant to an Information Paper that
instructed agency proctrrement offrcers to
avoid contact with contractors dwing the
pendency of their litigation with the agency'

if'Ntzl This paper was issued on February 6,

1990--months before the suspension--and was

apparently distributed by the Army's general

cõunsel to all defense procurement agencies'

It notes that contact should be avoided so that
the procurement officer will not inadvertently
"gtuè the contractor any ammunition to
,ieaken the Government's position' Any such

statements may be used by the contractor in
litigation and may ultimately lead to the

depositions of the offlrcials who make the

ståtements and their subsequent testimony'"
A government employee who is a potential

witness is not improperly chilling access to the

courts or retaliating for use of the judicial

system when he refuses to speak to a party

cãncerning a matter that is related to the

gxav¿mren of that party's litigation a-qlinst

ñm ot his employer. Page and Green did not

deny the Contractors their constitutional
rigúts under the First Amendment' There is

t otttittg which would sustain a frnding that
Page and Green's actions--perhaps more

accurately, their inactions--were retaliatory or
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motivated by considerations other than those

of the Information Paper or that they were a

pretext for unconstitutional retaliation'
-Consequently, "aty assertion that lthe
officers'l actions ... were retaliatory can only

be speculation." Bowles v' U'S. Army Corps of
Engineers, 841 F.2d I12,717 (5th Cir.), cert.
*1297 denied, 488 U.S. 803, 109 S.Ct' 33, 102

L.Ed.zd 13 (1983). The district court did not

er:r in frnding that since access for self-

marketing was discretionary and that the

deniat of self-marketing was based on offrcial

army policy, it was not unconstitutional or

"retaliatory" for Corps personnel to avoid the
plaintiffs during the titigation. tFN18l

FNl6. ln their opaque brief, the Contractors make

some murþ allusions to the possibility that their

First Amendment rights have also been violated by

the mere fâct that Page and Green will not speak to

them. They cite no authority for this theory, and

we will not root about in the case law seeking

support for it. Cf. United States v. Dunkel' 927

F.2d 955, 956 (7th Cir.l99l) ("Judges are not like

pigs, hunting for truffles buried in briefs"')'

Furthermore, their amended complaint does not

offer this theory as a basis for recovery, and they

did not argue this theory below. Therefore, the

Contractors have waived any claim on this basis'

FNl7. The Conractors now contend that this paper

is hearsay, and cannot be relied on by the district

court in rendering summary judgment. However,

they did not raise this hearsay objection below, so

the eûor, if any, is waived. See United States v'

Maddox, 492 F.zd 104' 107 (5th Cir.)' cert'

denied, 419 U.S. 851, 95 S'Ct. 92, 42 L.Ed.2d 82

(1974) (holding that "[âl rule of evidence not

invoked is waived").

FNl8. Furthermore, as to both Bivens claims, the

Contractors sought monetåry damages against Page

and Green. However, as pointed out by the district

court, the Contractors introduced no evidence

showing that Page's and Green's refusal to speak

with the Contractors led to the Contractors being

denied any contracts. In an earlier suit against the

Corps concerning the discretionary award of

contracts, this Court noted thât the plaintiffs wisely

abstained from pressing any claims for monetary

damages because, "Such a claim would force upon

them the Herculean t¿sk of proving the Corps
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actually would have awarded them the contracts in

question in the absence of the claimed violations."

Valley I, 714 F.zd at 29 n. 4' In the case sub

judice. not only have the Contractors failed to show

that the Corps would have awarded them contracts

if the Contractors were allowed to self-market, but

they have also failed to describe any particular

contracts as to which they were in contention.

Therefore, for this reason also, the district court did

not err in finding that the Contrâctors were not

entitled to monetåry damages based on their Bivens

claims.

V. Attorneys'Fees

t20l The Contractors argue that they are

entitled to attorneys' fees under 28 U'S'C. $

2412(d) aîd.42 U.S.C. $ 1988 because bv filing
the lawsuit and vigorously prosecuting it, they
forced the Corps to resume the 8(a) program.

Allegedly, these actions qualify them to be

considered as prevailing parties because they
"acted as a catalyst in prompting the opposing
party to make amends." Ramor¡ by Ramon v'
Soto,916 F.zd1377,1384 (gth Cir'1989). We

reject these contentions.

Section 1988 ean serve as the basis for the
reeovely of attorneys' fees only if the
Contractors can show that they have
presented a substantial raciai. discrimination
claim. See Kelly v. City of Leesville, 897

F.2d 772, 177 (5th Cir.1990); McDonald v.

Doe, ?48 F.2d 1055, 1077 (5th Cir'1984)
(noting that section 1988 "waõ adopted

because the actions in which fees are allowed

vindicate rights based on the federal
constitution or federal statutes. If it is
determined that no constitutional right was

violated, the predicate for the award of fees

vanishes."). However, as we have discussed

above, the Contractors have wholly failed to

make out a claim for racial discrimination.
At best, the Contractors have alleged that the
Corps suspended the 8(a) program for an

inadequate reason: their fear that the Fordice

decision will lead to fiuther lawsuits or
potential liability concerning their
participation in the 8(a) program' But, the
Corps' suspension ofthe program based on its
reaction to the Fordice decision does not
somehow transmute that motivation into
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racial discrirnination. Even assuming that
the Contractors' actions caused the
resumption of the 8(a) program, since the
suspension was not based on any racial
animus, the Contractors could not recover

under section 1988ft) and therefore cannot be

considered prevailing parties under that
statute. See McQuiston v. Marsh,707 P.zd
1082, 1085 (9th Cir.19B3) (finding that an

unsuccessful bidder on a government contract
could be a prevailing party under section 2412

based on his claim ofbad faith, but not under
section 1988 because he could not prevail on
his discrimination clai¡n).

t21l The Contractors can recover under the
Equal Access to Justice Act codifred at section
2412(dXlXA) onty if they show: (1) that thev
are a "prevailing party"; (2) that the
Government's position vlas not "substantially
justified"; and (3) that no "special
circumstances make an award unjust." Perales
v. Casillas, 950 F.zd 1066, 1072 (5th

Cir.1992). tFNlgl The Contractors have not
alleged any facts showing that the
Defendants' position was not substantially
justified. Since the Defendants' abeyance was
based on the adverse Fordice decision, we find
that their position concerning the suspension
of tl.e 8(a) program pending further guidance

was substantially *1298 justified. Therefore,
the district court did not err in denying
attorneys' fees to the Contractors.

FNl9. We note that the Ramon court decided only

the first factor and held that the plaintiffs were

entitled to fees "unless the government's position

was substantially justified or special circumstances

would make an award unjust." Ramon, 916 F.2d at

1384. Therefore, even if the Contractors can be

classified as "catalysts" for the Defendants'

resumption of the 8(a) program, they still must

satisfu the remaining requirements of section

24r2(d).

VL Change ofVenue

l22l The Contractors contend that the
district court erred in granting the
Defendants' change of venue motion as to
Keeler's Cotton Meade project claims'
However, the grant of a change of venue
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motion is an interlocutory order and is not
reviewable. See Louisiana Ice Cream
Distributors v. Carvel Corp., 821 F.2d 1031,

1033-34 (5th Cir'1987); Ga¡ner v'
Wolfinbarger, 433 F.2d 717, LZA (5th

Cir.1970); Chas. Pflrzer & Co' v' Olin
Mathieson Chem. Corp., 225 F'2d 718 (5th

Cir.1955). Keeler's Cotton Meade project
claims have been severed from this action and

transferred to a different forum' These

claims are unreviewable in this appeal.

Conclusion

Based on the foregoing, the district court's
orders are

AFFIRMED.

11 F.3d 1284, 27 Fed.R.Serv'3d 1469' 39

Cont.Cas.Fed. (CCÐ P 76,613

END OF DOCUMENT
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Only the Westlaw citation is currently
available.

United States District Court, S.D. New York.

Mark GANDLER and International Sports
Advisors Co., Plaintiffs,

v.

Andrei NAZAROV, Defendant.

No.94 Cîv.2272 (CSH).

Dec. 14, 1994.

MEMORANDUM OPINION AND ORDER

HAIGHT, District Judge:

*1 Three issues in this breach of contract
action are now before the Court: (1) Whether
the law firm of Berkovich & McMenamin
should be disqualified from representing
plaintiffs; (2) Whether plaintifis are entitled
to Rule 11 sanctions based on defendant's
motion for disqualificatioq and (3) Whether
discovery should be stayed pending resolution
of defendant's motion to dismiss for lack of
personal jurisdiction. I will consider each of
these issues in turn.

1. Law Firm Disqualification

The Court is presented with the issue of
whether vicarious disqualification of a law
fîrm is warranted when one of the firm's
attorney's is disqualified under the advocate-

witness rule.

Ptaintiffs had previously been represented
by Alexander Berkovich, a partner in the firm
of Berkovich & McMenamin. The underlying
action surrounds a contract allegedly entered
into by the parties.

Plaintiff International Sports Advisors Co.

("ISA") is in the business of representing
professional hockey players in the National
Hockey League ("NHL'). Plaintiff Mark
Gandler is a principal of ISA. In May of 1992,
plaintiffs entered into a written
Representation Agreement with defendant
Andrei Nazarov, at the time a 17-year old
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Russian hockey player aspiring to play in the
NHL in the United States. This Agreement
provided that ISA would represent Nazarov in
his attempts to secr¡re employment in the
NHL, in return for which Nazarov would pay
ISA a comrnission.

In April of 1993, Nazarov informed ISA that
he was terminating the Representation
Agreement. Plaintiffs maintain that this
attempted termination placed Nazarov in
breach of the Representation Agreement,
prompting them to institute the present suit.
Nazarov contends that the contract is
unenforceable, in whole or in part, because the
terms of the contract were never adequately
explained to him, he was never provided a

Russian translation of the contract, and the
terms of the contract are inherently unfair.

Of particular significance here is a dispute
over the extent to which plaintiffs translated
and erplained the terms and meaning of the
Representation Agreement to Nazarov. On
May 15 and 16, 1992, Berkovich met with
Nazarov and Nazarov's father to discuss the
Representation Agreement. Berkovich
maintains that his efforts at those meetings
adequately conveyed to Nazarov the import of
the various provisions of the Representation
Agreement. Nazarov disputes the scope of
the efforts that Berkovich says he made, and
contends that they were entirely inadequate.

It is thus apparent that a key issue is what
happened at those meetings in May of 1992.
Aware of the centrality of this issue, this
Court, on July 1, 1994, raised with counsel the
possibility that Berkovich would need to serve

as a witness at trial, and that this possibility
might merit disqualification of Berkovich
under the advocate-witness rule.

After allowing the parties an opportunity to
present arguments on the issue, this Court
issued an opinion on July 27, 1994, finding
that Berkovich should be disqualified as

counsel. That ruling was grounded on
Disciptinary Rule ("DR") 5-102(A), which
reads:

"If, after undertaking employment in
contemplated or pending litigation, a lawyer'
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learns or it is obvious that the lawyer ought
to be called as a witness on behalf of his own
client, the lawyer shall withdraw as an
advocate before the tribunal, except that the
lawyer may continue as an advocate and

may testify in the circumstances

enumerated in DR 5'101(BX1) through (4)."

*2 Applying this RuIe, this Court wrote:
"Berkovich was intimately involved in the
negotiation and execution of the

Representation Agreement. Absent his

testimony, it wilt be impossible for the
plaintiffs to explain or rebut defendant's

testimony. See MacArthur v. Bank of New
York, 524 F.SuPP. 1205, t207
(S.D.N.Y.1981) (applying a "significantly
useful" standard rather than a "necessa4/"
standard). The rnandatory direction of DR

5-102(A) requires that in those

circtrmstances, an attorney be disqualified. "

Following the disqualifrcation of Berkovich,
Paul McMenamin, Berkovich's law partner,

informed the Court by letter that he would be

substituting as counsel for plaintiffs. tFN1l
By letter to the Court dated August 11, 1"994,

defendant argues that since Berkovich was

disqualified, the lawyers in Berkovich's firm
should be vicariously disqualified, and that
McMenamin should therefore not be allowed
to substitute as counsel. In its reply papers'

plaintiff maintains that relatively recent

revisions to the New York Code of
Professional Responsibility dictate that
Berkovich's firm should not be disqualifred.

Discussion

Page 59

1994 WL 522792 (W.D.N.Y.1994); Kubin, 801

F.Supp. at 1114; Kaplan v. Maytex Mills,
Inc., 590 N.Y.S.2d 136 (N.Y.A.D. 2nd Dep't
1992'); Minami International Corp. v. Clark,
1991 WL 102464 (S.D.N.Y.1991); Paretti v.

Cavalier Labet Company, Inc., 722 F.Supp.

985, 988-89 (S.D.N.Y. 1989).

In its opposition papers, defendant cites a

number of cases that reached an opposite
result, holding that vicarious disqualifi"cation
of a law firm follows aÍter one of the firm's
attorney's is disqualifred as a witness. These

cases, however, all predate 1990, before the

New York Code of Professional Responsibility
was revised to permit a law frrm to continue
representation even ifone attorney in the firm
is required to testify. Kaplan, 590 N.Y.S. at
137. tFN2l

Given that the cases cited by defendant are

no longer good law, the only component of
defendant's argument that might plausibly

allow a frnding in its favor is its contention
that disqualification is in the discretion ofthe
Court. [FN3] Indeed, defendant acknowledges
that its cited cases predate the 1990 revisions

to the disciplinary rules, but maintains that
the policy reasons cited for the old rule should

still guide the Court in its exercise of
discretion.

While defendant is correct that this Court
has the discretion to disqualify Berkovich's
law firm, it has offered no reason why the

Court, in exercising its discretion, should not

be guided by the revised disciplinary ruìes.

Vicarious disqualifîcation of a law firm is

discretionary because the New York Code of
Professional Responsibility is not legally
binding on the federal courts in New York'
See, e.g. United States v. Perlmutter, 637

F.Supp. 1134, 113? (S.D.N.Y.1986).

Nonetheless, the ethical guidelines contained

in the New York Code of Professional

Responsibility, and the cases applying those

guid.elines, are highly instructive to the Court
in arriving at an equitable resolution of the

disqualihcation issue.

*3 The 1990 revisions reflected a growing

consensus that vicarious disqualification of a

Attorney disqualification and vicarious

d.isqualifrcation of an attorney's law firm are

in the d.iscretion of the court. Kubin v. Miller,
801 F.Supp. 1101 (S.D.N.Y.1992)'

Nonetheless, the cases are uniform in holding
that pursuant to Disciplinary Rule 5-102(A) of

the New York Code of Professional

Responsibility Q2 NYCRR 1200.21)' an

attorney's hrm should not be disqualified
simply because that attorney will testify on

behalf of his client. Talvy v. American Red

Cross, 1994 WL 593353 (N.Y.A.D. lst Dep't

1994); Tisby v. Buffalo General Hospital,
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law frrm should occur only rarely, and that the
reasons traditionally stated for disqualifying
the firm when one of its attorneys will testify
were no longer compelling. See, e.g., Paretti,
7?2 F.Supp. at 988-89. tFN4l Undoubtedlv,
there is a clear public policy in preventing an
individual attorney from being both trial
counsel and witness. See, e.g., Patetti, 722

F.Supp. at 988. tFNSl As to the attorney's
firm, however, the New York State Bar
Association argued, in recommending the
revision to the disciplinary rules at issue here,

that "ltlhe change is consistent with the public
policy of avoiding confusion between the
lawyer's role as advocate and witness without
unduly interfering with the client's ability to
be represented by counsel of the client's
choice." New York State Bar Ass'r¡ Report of
the Special Committee to Consider Adoption
of ABA Model Rules of Professional Conduct,
21 (1984).

Given that those with an expertise in
formulating the ethics of the profession feel
that public policy is best served by not
disqualifying a frrm when one of its attorneys
must serve as a party witness, it is wise for
this Court to adopt that same view in reaching
an equitable resolution of the present case.

Indeed, as the cases cited earlier show, those

federal courts that have considered the
revisions have embraced them as well.

Therefore, defendant having offered no

reason why the Court's discretion should be

exercised in its favor, and the weight of
authority being in favor of no vicarious
disqualification in the present situation,
defendant's motion to disqualify the firm of
Berkovich & McMenamin is denied.

McMenamin may therefore substitute as

counsel for plaintiffs.

McMenamin has also moved to be admitted
to practice before this Court pursuant to Local
Rule 2(C) of the United States District Courts
for the Southern District. He has submitted
the required documentation, and his motion is
granted.
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McMenamin, in his letter oPPosing

disqualifrcation, asks the Court to impose Rule
11 sanctions upon defendant for making what
he believes is a frivolous disqualifrcation
motion. It is this Court's policy to entertain
Rule 11 motions only at the conclusion of the

case. Therefore, McMenamin's request for
Rute Ll sanctions is denied without prejudice

and is freely renewable at the conclusion of
the case.

3. Discovery

On July 5, 1994, this Court ordered that
discovery in this case be stayed. Prior to the

issuance of that Order, defendant had argued
that a stay was warranted, since defendant
had made a motion to dismiss for lack of
personal jurisdiction, potentially obviating the

need to engage in costly discovery. Plaintiffs
opposed this motion, and expressed their belief
that discovery should proceed expeditiously,
since difficulties were perceived in finding an
opportunity to depose defendant once the NHL
season had begun. [FN6l

*4 The July 5 Order staying discovery,
however, was not a ruling on whether
discovery should be staYed Pending
adjuöcation of the motion to dismiss. Rather,
the Court stayed discovery pending resolution
of the motion to disqualify counsel. As this
opinion holds, that motion is denied.

Plaintiffs have thus moved to lift the stay and

begin discovery.

It is well-settled that a district court has

disuetiän to halt discovery pending its
decision on a motion to dismiss. Chrysler
Capital Corporation v. Centur¡i Power Corp.,

137 F.R.D. 209, 2Ll (s.D.N.Y.1991);

Transunion Corp. v. Pepsi0o, Inc., 811 F.2d

127 , L30 (2d Cir.1987). Defendant's motion to

dismiss based on lack of personal jurisdiction

is potentially dispositive, and appears to be

not unfounded in the law. In addition,
plaintiffs have not presented any evidence to

suggest that they will be unfairly prejudiced

by a stay. Therefore, because the

adjudication of the pending motion to dismiss

might avoid the need for costly and time-
consuming discovery, all discovery in this case

2. Rule 11 Sanctions
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is hereby stayed pending resolution of
defendant's motion to dismiss.

The pending motion to dismiss is sub judice,
and wiII be resolved in due course.

SO ORDERED.

FNl. McMenamin also applied for pro hac vice

admission before this Court.

FN2. Prior to the revision, DR 5-102(A) read: "[f,

after undertaking employment in contemplated or

pending litigation, a lawyer learns or it is obvious

that he or a lawyer in his firm ought to be called as

a witness on behalf of his client, he shall withdraw

from the conduct of the trial and his firm, if any,

shall not continue representation in the trial, except

that he may continue the representåtion and he or a
lawyer in his firm may testify in the circumstances

enumerated in DR 5-l0l(BXl) through (4)."

(emphasis added).

FN3. If Berkovich had been disqualified due to a

conflict of interest, or if he were going to offer

testimony ¿dverse to his client, then disqualification

of the firm might be warranted. As this Court's

Iuly 27, 1994, opinion made clear, however,

Berkovich will be testiSing, if at all, only on behalf

of his client.

FN4. tndeed, the American Bar Association's Code

of Protèssional Responsibility, as well as the Model

Rules of Profèssional Conduct, both embody tlte

principle that vicarious disqualiftcation is no longer

necessary when an individual attorney is

disqualified as a necessary witness. Kubin, 801

F.Supp. at tl t3-14.

FN5. "[Thel cases explain that D.R. 5-102(A) is

designed to avoid the public perception th¿t the

lawyer as witness is distorting the trutlì for the sake

of a client, or is enhancing his own credibility as an

advocate by taking an oath as a witness, and is also

designed to deny opposing counsel the unfair and

ditfrcult task of cross-examining an adversary and

impeaching the adversary's credibiliry." Paretti,

722 F.Supp. at 988.

FN6. A difticulty that, sadly, no longer seems

present.

1994 WL 702004 (S.D.N.Y.)

END OF DOCUMENT
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Supreme Court of Florida.

GLENEAGLE SHIP MANAGEMENT CO.,

etc., et al., Petitioners,
v.

Anthony LEONDAKOS, et ux', Respondents.

No. 78248.

JuIy 16, L992

Injured plaintiff moved to compel discovery

relating to issue of jurisdiction and motion
was served while defendant management

company's motion to disrniss, made on grounds

of lack of jurisdiction, was pending' The

Circuit Court, Pinellas County, Crockett
Farnell, J., ordered company to respond to

discovery request, and company petitioned for
writ of certiorari. The District Court of
Appeal, Second District, 581 So'2d 222, dented

the petition. On review based on conflict, the
Supreme Court, Harding, J., held that limited
discovery is allowed on questions of
jurisdiction to provide trial court with
additional information on which to base its
decision re garding jurisdiction.

Remanded.

West Headnotes

t1l Courts o= 97(1)
106k97(1)
Supreme Court witl look to federal rules and

decisions for guidance in interpreting
Florida's civil procedure rules.

[2] Pretrial Procedure o:' 36'1
3074k36.1
(Formerly 3074k36)
Discovery is permitted for purpose of
determining issues such as whether
jurisdiction exists.

[3] Pretriat Procedure æ 36.1

3074k36.1
(Formerly 3074k36)
Limited discovery is allowed on questions of
jurisdiction to provide trial court with
additional information on which to base its
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decision regarding jurisdiction.

*1282 Nathaniel G.W. Pieper and David W'
McCreadie of Lau, Lane, Pieper & Asti, P'A',
Tampa, for petitioners.

Corey R. Stutin, Hendrik Uiterwyk and

John Gotding of Trapp, Chastain & Uiterwyk,
P.4., Tampa, for respondents.

HARDING, Justice.

We have for review Gleneagle ShiP
Management Co. v. Leondakos, 581 So.2d 222
(Fla. 2d DCA 1991), based on express and
direct conflict with F. Hoffrnann LaRoche &
Co. v. Felix, 512 So.2d 997 (Fla. 3d DCA
1987). We have jurisdiction based on article
V, sedtion 3ftX3) of the Florida Constitution'

The issue here is whether discovery is
appropriate on jurisdictional issues while the
jurisdictional question is still pending before
the trial court. Although this issue is one of
first impression in this Court, we note that the
federal courts alìow discovery to answer
jurisdictionat questions and find that this
policy expresses the better view.

Anthony Leondakos (Leondakos), a Florida
resident, brought an action alleging that he

was injured in the Persian GuH while on board
the Bridgeton, a ship owned and operated by
the petitioners, Gleneagle Ship Management
Company and Chesapeake ShiPPing.
Leondakos contends *1283 his injury occurred
because the petitioners negligently
maintained a stairwell on the ship. He filed
an action in the circuit court based on general
maritime law and the Jones Act, 46

U.S.C.App. $ 688 (1988). Because the
petitioners are foreign corporations, the
Florida Secretary of State accepted the
surruno¡ls and complaint pursuant to chapter
48 of the Florida Statutes. The petitioners
filed an ansr¡/er and affirmative defenses to
the complaint alleging the following grounds:

1) failwe to state a cause of action; 2) lack of
personal jurisdiction; 3) improper venue; 4)

negligence on Leondakos' part; 5) lack of
subject matter jurisdiction; 6) forrrm non
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conveniens; and ?) failure to comply with
section 768.72, Florida Statutes (1989) (no

claim for punitive damages can be brought in
a civil action without a reasonable showing by

the evidence of a basis for recovery of such

damages). One month later, the petitioners

filed ã motion to dismiss based on a lack of
personal jurisdiction, forrrm non conveniens,

and improper venue' The petitioners frled

sworn affidavits from two of their corporate

officers alleging a lack of contacts with the

State of Florida.

In response to the motion to dismiss,

Leondakòs moved for a continuance asserting

that he needed more time to complete

discovery in order to support his contention

that the trial court had proper jurisdiction'

Aft,er the trial court granted the continuance,

Leondakos frled a request for production and

interrogatories. Leondakos' discovery

requests focused on any business contacts that
the petitioners might have with the State of

Florida or its citizens' The petitioners filed a
motion for a protective order on the gtrounds

that until the trial court determined whether

it had jurisdiction, Leondakos' discovery

request was premature' When the trial court

denied the motion for a protective order, the

petitioners fited a writ of certiorari with the
-secorrd 

District Court of Appeal seeking the

protective order, which the district court

ãenied. The district court upheld the trial
court and adopted the federal judiciary's policy

of permitting discovery' [FN1] The district
.o-,t h"ld that " 'jurisdictional discovery' is

available dwing the pendency of jurisdictional

issues, subject of course to the supervision of

the triat court." Gleneagle, 581 So'2d at223'
Further, the district court ex¡rressly rejected

the reasoning of the Third District Court of

Appeal in F. Hoffrnan¡ LaRoche'

FN1. Oppenheimer Fund, Inc' v' Sanders' 437 U'S'

340, 351 n' 13, 98 S.Ct' 2380, 2!89 n' 13' 57

L.Fld.2d 253 (1918) (allowing discovery for limited

jurisdictional questions).

In F. Hoffmann LaRoche, the Third District
Court of Appeal held that a plaintiff eould not

seek discovery as to jurisdietional iszues while

the question ofjurisdiction was still before the
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trial court. In F' Hoffmann LaRoche, the

court followed the reasoning of Far Out Music,

Inc. v. Jordan, 438 So.2d 912 (Fla. 3d DCA

1983), which "held that a plaintiff couìd not

seek party discovery, including the use of
interrogatories, as to jurisdictional issues

white that question is being contested by the

defendant on appeal from an order sustaining
jurisdiction." F. Hoffmann LaRoche, 5I2
-So.2il 

at 998 (explaining Far Out Music )'
The district court in F. Hoffrnann LaRoche

reasoned that if discovery as to jurisdictional

issues was not allowed until the question was

finally determined on review, then discovery

would not be allowed where the trial court has

not decided the issue of jurisdiction, However,

the cout also stated that had the question

been an open one, it would have favored

applying the federal rule which permits
jurisdictional discovery, including
interrogatories, production, and depositions

directed to "parties," while the jurisdictional

issue was still pending before the trial court'

F. Hoffnarur LaRoche, 512 So.2d at 998 n' 3'

l1J Although the Federal Rules of Civil
Procedure and the Florida Rules of Civil
Procedure differ in some respects, "the

objective in promulgating the Florida rules

has been to harmonize our rules with the

federal rules." Miami Transit Co. v. Ford, 155

So.2d 360, 362 (F1a.1963); see also

Fontainebleau Hotel Corp. v. Walters, 246

So.2d 563, 565 (Fla.1971) (Florida's rules

modeled after federal rules of civil procedwe)'

Thus, we look to the federal *1284 rules and

decisions for guidance in interpreting
Florida's civil procedure rules. See

Zuberbuhler v, Division of Admin., 344 So'2d

1304, 1306 (Fla. 2d DCA 1977)'

t2l Federal courts permit discovery for the
purpose of determining issues such as whether
j*ii¿i.tiott exists. See Oppenheimer Fund,

itt. u. Sanders, 43? U.S. 340, 351 n' 13, 98

S.Ct. 2380, 2389 n. 13, 57 L.Bd.2d253 (1978)'

In Silk v. Sieling, ? F.R'D. 576, 577

(E.D.Pa.194?), the federal district court stated:

There can be no doubt that this Court has

the judicial power to hea¡ and determine
qn"ttio* involving its jurisdiction either of

th" p.ttott or of the subject matter nor that,
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in order to resolve fact issues on which
jurisdiction depends, the ordinary process of
the court is available to cause evidence
bearing on the fact in issue to be produced.

The Silk cou¡t reasoned that if it refused to
allow discovery, defendants would be able to
withhold facts concerning the issue which the
defendants had raised to the court. In
another case which is factualìy similar to the
instant case, the Fifth Circuit Court of
Appeals held that a sailor injured on a foreign
ship was "not required to rely exclusively
upon a defenda¡t's affidavit for resolution of
the jurisdictional issue where that defendant
ha[d] failed to answer plaintiffs
interrogatories specifrcally directed to that
issue." Blanco v. Carigulf Lines, 632 F.2d
656, 658 (5th Cir.1980). The Fifth Circuit
reasoned that to require a plaintiff to rely
solely on a defendant's affidavits regarding
jurisdiction would give the defendant, who
fails to comply with discovery, an unfair
advantage in the proceedings.

[3] We adopt the federal courts' policy
allowing discovery on questions of jurisdiction
because limited discovery in zuch instances
will provide the trial court with additional
information on which to base its decision
regarding jurisdiction. This poiicy is in
harmony with our decision in Venetian
Salami Co. v. Parthenais, 554 So.2d 499
(F1a.1989), where this Court set out the
procedure to be followed when a noûesident
defendant contests the complaint regarding
jurisdiction or lack of minimum contacts. As
we stated in Venetian Salami:

A defendant wishing to contest the
allegations of the complaint concerning
jurisdiction or to raise a contention of
minimum contacts must file afüdavits in
support ofhis position. The burden is then
placed upon the plaintiff to prove by
afñdavit the basis upon which jurisdiction
may be obtained. In most cases, the
affidavits can be harmonized, and the court
will be in a position to make a decision
based upon facts which are essentially
undisputed.
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Salami presented a problem of opposing and
irreconcilable affidavits. Under those facts,
we held that the trial court should conduct a
limited evidentiary hearing in order to
determine the jurisdictional issue. Limited
discovery on jurisdictional issues will assist
the trial courü in answering the question of
whether to grant or deny jurisdiction. While
a plaintiff should not file a frivolous complaint
alleging personal jurisdiction, r¡r¡e recognize
that averments made in good faith may not
always rise to assertions which could be made
under oath. Thus, a plaintiff should be able to
conduct limited discovery on the jurisdictional
question in order to gather facts and file an
opposing affidavit. Once discovery on the
jurisdictional issue is concluded, the procedure
outlined in Venetian Salami should be
followed by the trial court.

We emphasize that the discovery which is
envisioned by our holding here should not be
broad, onerous or expansive, nor should it
address the merits of the case. Also, where
possible, the discovery should be carried out so

as to minimize expense to the defendant.

Accordingly, we approve the Second District
Court of Appeal's decision in Gleneagle and
disapprove the Third District Court of
Appeal's decision in F. Hoffrnann LaRoche to
the extent it is inconsistent with this opinion.
We remand to the trial court for proceedings
consistent with this opinion.

It is so ordered.

*1285 BARKETT, C.J., and OVERTON,
McDONALD, SHAW, GRIMES and KOGAN,
JJ,, concw.

602 So.2d 1282,I7 Fla. L. \Meekly 5452

END OF DOCLIMENT

Id. at 502-03 (citation omitted). Venetian
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United States District Court,
S.D. New York.

Johnny JOHNSON, Plaintiff,
v.

NEW YORK UNIV. SCHOOL OF EDUC.,
Defendant.

No. 00 Civ. 8117(W6¡RLE).

Jan. 30,2002

On defendant's request for stay of discovery
pending resolution of its motion to dismiss,
the District Court, Ellis, United States
Magistrate Judge, held that defendant's
request would be granted, where motion to
disrniss did not appear to unfou¡rded in the
law, plaintiff did not demonstrate the he

would be prejudiced by a staY, and
adjudication of pending motion might obviate
the need for burdensome discovery.

Request granted.

West Headnotes

[1]Federal Civil Procedure @ 7271
1704kr271
hrrsuant to discovery rule, a district court
may stay discovery upon a showing of "good

cause." Fed.Rules Civ.Proc.Rule 26(c), 28

U.S.C.A.

[2] Federal Civil Procedure F ll71
1704k1271
A stay of discovery is appropriate pending
resolution of a potentially dispositive motion
where the motion appeârs to have substantial
grounds or, stated another way, does not
appear to be without foundation in law'
Fed.Rules Civ.Proc.Rule 26(c), 28 U.S.C.A.

[3] Federal Civil Procedure @ l27l
1704k1271
Defendant's request for stay of discovery
pending determination of its motion to dismiss
would be granted, where motion did not
appear to be unfounded in the law, plaintiff
did not demonstrate that he would be
prejudiced by a stay, and adjudication of
pending motion might obviate the need for

burdensome discovery.
Civ.Proc.Rul e 26(c), 28 U.S.C.A.
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Fed.RuIes

*434 Johnny Johnson, Memphis, TN, pro se.

S. Andrew Schaffer, Stephanie Vullo, New
York City, for defendant.

MEMORANDUM AND ORDER

ELLIS, United States Magistrate Judge,

Defendant has requested a stay of discovery
pending this Court's determination of its
motion to dismiss filed on December 14,200L.
Based on the following, defendant's request is
GRANTED.

[1][2] R¡rsuant to Rule 26(c) of the Federal
Rules of Civil Procedure, a district court may
stay discovery upon a showing of "good cause."
Thrower v. Pozzi, 2002 WL 91672 at *7
(S.D.N.Y. Jan. 24, 2002) (quoting Siemens
Credit Corp. v. American TYansit Ins. Co.,
2000 \ryL 534497, at *1 (S.D.N.Y. May 3,

2000)). This Courb may also control the
timing and sequence of discovery pursuant to
Federal Rule of Civil Procedure Rule 26(d).
Based on these provisions, courts in this
district have held "that a stay of discovery is
appropriate pending resolution of a potentially
dispositive motion where the motion'appear[s]
to have substantial grounds' or, stated another
rffây, 'do[es] not appear to be without
foundation in law.' " In re Currency
Conversion Fee Antitrust Litigation,2002 V,lL
88278, at *1(S.D.N.Y. Jan. 22,2002) (quoting

Chrysler Capital Corp. v. Century Power
Corp., 137 F.R.D. 209, 209-10 (S.D.N.Y.1991)
(citing Flores v. Southern Peru Copper Corp.,
203 F.R.D. 92, 2001 'NL 396422, at *2

(S.D.N.Y. Apr. 19,2001); Anti-Monopoly, Inc'
v. Hasbro, Inc., 1996 WL 101277, at *2

(S.D.N.Y. March 7, 1996). In granting a stay,
courts generally consider "the breadth of
discovery sought and the burden ofresponding
to it." Anti-Monopoly, Inc., 1996 WLL0I277,
at *3.

[3] In this case, defendant's motion to
dismiss is potentially dispositive and does not
appear to be u¡founded in the law.
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Additionaìty, plaintiff has not demonstrated
that he would be prejudiced by a stay. The

discovery being sought by pìaintiff consists of
an extensive set of interrogatories directed at
New York University's Director of Personnel

that asks for information covering a span of
more than five years. Therefore, because the
adjudication of the pending motion to dismiss
may obviate the need for burdensome
discovery, defendant's request for a stay of
discovery is GRANTED, until resolution of the
motion to dismiss.

205 F.R.D. 433

END OF DOCUMENT
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(Cite as: 901 F.zd 404)

United States Court of Appeals,
Fifih Circuit.

Frank LANDRY. et al., Pìaintiffs-Appellants,
v.

AIR LINE PILOTS ASSOCIATION
INTERNATIONAL AFL-CIO, Taca Airlines,

S.A. and
Charles J. Huttinger, Defendants-Appellees.

No. 88-3363

Jan. 31, 1990.
Opinion Modified, Rehearing Denied Apnl27,

1990.

Airline pilots brought suit against airline,
pilots' union, pilot who represented union in
negotiations rvith airline, and administrator of
their pension plan, alleging violations oflabor
law, ERISA and RICO. The United States
District Court for the Eastern District of
Louisiana, George Arceneaux, Jr., J., granted
defendants' motions for summary judgment
and granted protective order preventing
further discovery of defendants, and pilots
appealed. The Court of Appeals, Brown,
Circuit Judge, held that: (1) statute of
limitations barred labor law claims; (2) fact
questions as to fiduciary status of defendants
precluded srunmarJ¡ judgment on ERISA
claims; (3) fact questions precluded surnmary
judgment on some RICO claims; and (4) trial
court did not abuse its discretion in staying
discovery until summary judgment motions
were resolved.

Affirmed in part, reversed in part and
remanded.

West Headnotes

[1] Labor Relations æ 759
2324k759
Airline pilots' claim that their union breached
its fair duty ofrepresentation in negotiating a
new collective bargaining agreement was
subject to National Labor Relations Act's six-
month statute of limitations, even though
claim arose under Railway Labor Act, which
had its own two-year limitations provision.

Page 7A

Railway Labor Act, $$ 1-208, as amended, 45
U.S.C.A. $$ 151-188; Labor Management
Relations Ãct,1947, $ 301, 29 U.S.C.A. $ 185;
National Labor Relations Act, $ 10(b), as
amended,29 U.S.C.A. $ 160(b).

[2j Limitation of Actions €- 95(14)
247k95(74)
Six-month statute of limitations on airline
pilots' claim against their union for breach of
duty of fair representation was not tolled by
alleged fraudulent concealment of facts that
gave rise to cause of action; pilots were on
"inquiry notice" if not actual notice of acts
that formed basis of their claim for much
longer than six months before they frled suit.
National Labor Relations Act, $ 10(b), as
amended, 29 U.S.C.A. $ 160(b).

[3] Federal Civil Procedure Þ 2016
i704k2016
District court properly refused to reopen case
imposing injunction allegedly violated by
pilots'uniory issues involved in old case and
nelry one were not substantially similar,
parties were different and transfer or
consolidation would have complicated the
case.

[4] Labor Relations @ 416.4
2324k476.4
Any dispute over whether defendants' action
was an improper attempt to decertify pilots'
union as bargaining agent for pilots was
within exclusive jurisdiction of National
Mediation Board. Railway Labor Act, $ 2,
subd. 9, as amended, 45 U.S.C.A. $ 152, subd.
9.

[5]Pensions Þ 43.1
296k43.1
(Formerly 296k43)
Decisions as to whether or when to establish
employee benefit plan, or how to design a
plan, are not subject to any ERISA fiduciary
obligation; nor does any fiduciary obligation
arise during negotiation or execution of
agreement regarding future benefits.
Employee Retirement Income Security Act of
1974, $$ 4(a), 401(a), as amended, 29 U.S.C.A.
$$ 1003(a), 1101(a).
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[6] Federal Civil Procedure €= 2497.7

770Ak2497.1
(For"rnerly 1 70Ak248 1)

In airline pilots' action alleging ERISA

violations, there was fact question as to
whether airline, pilots' union and pilot who

represented urrion in negotiations with airline
had any frduciary duties under ERISA that
would make them liable for wrongs alleged,
precluding summarT judgment. Employee

Retirement Income Secwity Act of 1974, $

3(21XA), as amended, 29 U.S.C.A. $

1002(21X4).

[7] Pensions €= 43.1
296k43.1
(Fornerly 296k43)
Airline, pilots' union and pilot representing
union in negotiations with airline were

impressed with frduciary duties under ERISA
by virtue of control exercised over disposition
of plan assets, even if they were not listed as

fiduciaries with respect to that function, and if
they colluded in order to provide pilot with
retirement benefits, these duties lryere

breached. Employee Retirement Income

Security Act of 19?4, $$ 3(21X4), 406(b), as

amended,29 U.S.C.A. $$ 1002(21X4), 1106(b).

t8l Racketeer Influenced and Cormpt
Organizations €= 45
319Hk45

$iffiïl#:T?? ::' "Rrco enterprise, courd

not also be a RICO "person" under theory
regarding union as vehicle for racketeering
activities perpetrated by airline and pilot
representing union in negotiations with
airline; language of governing RICO section

dealt with a "person employed by or associated

with any enterprise," indicating Congress'

intention that RICO person and enterprise be

separate entities. 18 U.S.C.A. $ 1962(c)'

tgl Racketeer Influenced and Corrupt
Organizations F 64
319FIk64
(Formerly 83k82.71)
Since pilots' union could not be a RICO person

under theory regarding union as lawful
enterprise which was vehicle for racketeering
activities perpetrated by airline and pilot who

Page 71

represented union in negotiations with airline,
union could not be held vicariously liable for
acts of pilot. 18 U.S.C.A. $ 1962(c).

l10l Racketeer Inlluenced and Cormpt
Organizations €:= 64
319Hk64
(Formerþ 83k82.71)
Pilots' union could be both RICO enterprise
and RICO defendant for purposes of alleged
violation ofRICO section requiring only use of
enterprise by a person. 18 U.S.C.A. $ 1962(b).

t1ll Racketeer Influenced and Cormpt
Organizations @ 64
319Hk64
(Formerly 83k82.71)
Enterprise which derived benefrt from its
representative's wrongful acts may be found
vicariously liable under RICO section
prescribing use of an enterprise by a person.

18 U.S.C.A. $ i962(b).

l12l Racketeer Influenced and Cormpt
Organizations o= 28
319Hk28
(Formerly 83k82.71)
Absent allegation that airline constituted a

continuing threat, airline was not a RICO
"person." 18 U.S.C.A. $ 1962(c).

t13l Federal Civil Procedure @ 2497.L

L70A.k2497.7
(Formerly I70Ak2497)
Surnmary judgment on pilots' RICO theory
regarding pilots' union as vehicle for
racketeering activities perpetrated by airline
and pilot representing union in negotiations
with airline was precluded by fact questions as

to whether union posed continuing threat of
engaging in racketeering activities, and as to
whether defendant pilot's receipt of retirement
benefits would constitute mail fraud or
embezzlement or conversion, and thus as to
whether he posed a continuing threat' 18

U.S.C.A. $$ 664, 1341, 1962(b, c).

i14l Racketeer Inlluenced and Cormpt
Organizations €= 7
319Hk7
(Formerþ 83k82.71)
Alleged acts of sabotage committed at
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direction of RICO defendants could not be
considered predicate acts, absent allegation
that acts were committed in establishment or
conduct of affairs of an enterprise, or
allegation of resulting injury. 18 U.S.C.A. $$
1951, 1961(1).

[15] Labor Relations @ 1052.2
2324kt052.2
Under pilots' union's constitution and bylaws,
disabled pilot was properly on "active" status
and entitled to all privileges of union
membership including right to vote and hold
office, and therefore, severance payment
received by pilot did not violate section of
Labor Management Relations Act making it
illegal for an employer to pay or lend money
to union that represents its employees and for
union to receive or demand such payments.
Labor Management Relations Act, 1947, $

302,29 U.S.C.A. $ 186.

[16] Labor Relations @ 474
2324k474
Airline came under coverage of Railway Labor
Act, and was not subject to Labor
Management Relations Act section making it
illegal for an employer to pay or lend money
to union that represents its employees and for
union to receive or demand such payments.
Labor Management Relations Act, 1947, $

501(3), 29 U.S.C.A. $ 1a2(3); National Labor
Relations Act, 9 2(2, 3), as amended, 29
U.S.C.A. $ 152(2, 3); Railway Labor Act, $

202, as amended,4S U.S.C.A. $ 182.

lITl Racketeer Influenced and Cormpt
Organizations Þ 31
319Hk31
(Formerly 83k82.71)
Alleged acts of mail and wire fraud were
sufficient to support RICO violation, where
alleged enterprise was continuously in
existence throughout negotiation process
during which alleged acts occur:red. 18
u.s.c.A. $$ 1341, 1962.

[18] Postal Service Þ 35(2)
306k35(2)
(Formerly 83k82.70)
Elements of mail fraud as predieate offense for
RICO purposes are: scheme or artifrce to

Page 72

defraud or to obtain money or property by
means of false or fraudulent pretenses,
representation or promises; interstate or
intrastate use of mails for pwpose of
fur"thering or executing scheme or artifice to
defraud; use of mails by defendant connected
with scheme or artifice to defraud; and actual
injury to business or property of plaintiff. 18
u.s.c.A. $$ 1341, 1962.

i19l Racketeer Influenced and Corrript
Organizations æ 70
319Hk70
(Formerly 83k82.71)
Claim of mail fraud, as predicate offense for
RICO, was stated by allegations that false
misrepresentations, omissions and false
promises of airline, pilots' union and pilot
representing union in negotiations with
airline lulled pilots into inaction, with
ultimate effect of defrauding pilots of their
jobs and pension benefits, while airline was
able to relocate, union was not prosecuted and
was able to drop its representation of pilots,
and defendant pilot received severance and
retirement benefìts. 18 U.S.C.A. $$ 1341,
1962.

l20l Racketeer Influenced and Cormpt
Organizations Þ 7
319Hk7
(Forrnerly 83k82.72)
RICO predicate act was stated by allegations
that receipt of retirement benefrts by pilot
representing pilots' union in negotiations with
airline violated statute proscribing theft or
embezzlement from employee benefit plan. 18
u.s.c.A. $ 664.

t21l Racketeer Influenced and Corrupt
Organizations @ 2B
319Hk28
(Formerly 83k82.72)
Relationship between predicate acts, required
to allege pattern of racketeering activity
under RICO r¡/as satisfred by pilots'
allegations arising out of alleged scheme to
relocate pilots' base to El Salvador; alt
predicate acts were aimed at achieving single
goal of relocation of pilots' base, participants
and victims were the same, and events were
related in sense that they all occr¡rred or
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commenced during or grew out of process of
negotiating relocation of airline. 18 U.S'C.A'
$ 1962.

122) Racketeer In{luenced and Cormpt
Organizations €:= 38
319Hk38
(Fomerly 83k82.70)
"Association-in-fact" enterprise under RICO
must have existence separate and apart from
pattern of racketeering, it must be ongoing
organization and its members must function
as continuing unit shown by hierarchical or
consensuâl decision'making structr¡re. 1B

u.s.c.A. $ 1962.

l23l Racketeer Influenced and Cormpt
Organizations €- 50
319Hk50
or Intent.
(Formerly 83k82.71)
Requirement of RICO association-in'fact
enterprise that enterprise function as a
continuing unit was not met where alleged
enterprise, if it ever existed, briefly flowished
and faded. 18 U.S.C.A. $ 1962.

t24] Racketeer Influenced and Corrupt
Organizations C= 45
319Hk45
(Formerly 89k82.71)
Pilots' union, which was continuously in
existence throughout period when alleged
predicate acts occrrr:red, could be found to be

the enterprise which was a vehicle for
racketeering activities. 18 U.S.C.A. $ 1961(4)'

t25l Federat Civil Procedure €::' 1366

i704k1366
Summary judgment rnovants seeking
protective order to prevent taking of
depositions had burden to show why protective
order was warranted; burden was not on
nonmovants, other than in rebuttal, to show

why discovery was needed' Fed.Rules
Civ.Proc.Rule 26(c), 28 U.S.C.A.

[26] Federal Civil Procedure €= 1359

1704k1359
Trial court did not abuse its discretion in
staying discovery until summary judgment

motions were resolved; swnmarlt judgrnent
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movants showed that discovery sought would
be unduly burdensorne and expensive, and
nonmovants failed to show need for the
depositions. Fed.Rules Civ.Proc.Rule 56(e), 28
U.S.C.A.

[27] Federal Civil Procedue @ 2497.l
I704k2497.1
(Formerly 77AAk2497)
Whether retirement plan was in effect, giving
rise to fiduciary duties, and whether union
representative had fiduciary duty to disclose
information about plan when asked were
questions of fact precluding surnmary
judgment in pilots' action against union and
representative. Labor-Management Reporting
and Disclosure Act of 1959, $ 501(a), 29
U.S.C.A. $ 501(a).

*407 Tom W. Thornhill, Slidell, La., R. Neal
Wilkinson, Baton Rouge, La., Richard A.
Machen, Slidell, La., for plaintiffs- appellants.

Stephen B. Moldof, Cohen, Weiss & Simon,
Michael L. Winston, New York City, Robert
H. Urann, Metairie, La., for Airline & Hutt.

Jerry J. Blouin, New Orleans, La., for
Fringe.

Joseph Z. Fleming, John B. Waldrip, New
Orleans, La., for TACA.

Appeal from the United States District
Court for the Eastern District of Louisiana.

Before BROWN, JOHNSON and DAVIS,
Circuit Judges.

JOHN R. BROWN, Circuit Judge:

Several airline pilots brought this action
against their former employer, union, union
representative, and the administrator of their
pension plan. The pilots alleged violations of
labor law, ERISA, and RICO. Granting
motions for summar¡r judgrnent, the Court
held: (i) the statute of limitations barred the
labor law claims; (iÐ ERISA imposed no
fiduciary duties on the defendants; and (iii)
the pilots failed to meet the necessarJ¡

elements of a RICO claim. The Court also
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granted a protective order preventing further
discovery of the defendants. On appeal, we

affrr"rn the lorver court's holding with respect

to the statute of limitations and the protective
order. However, rve frnd that summary
judgment was improper on the ERISA and
RICO ctaims. Accordingly, we reverse and
remand to the trial court the ERISA and RICO
claims.

I. The Facts
A. History of Relations between TACA and

ALPA
1. lf at frrst you don't succeed ...

TACA International Airlines, S.A. (TACA),
incorporated under the larvs of El Salvador,
operates in Central America and the United
States. From 1949 until 1985, all TACA
pilots rvere based in New Orleans, Louisiana.
In 1968, the Airline Pilots Association,
International, AFL-CIO (ALPA), was certifred
as the collective bargaining representative for
all pilots employed by TACA, and thereafter
negotiated numerous collective bargaining
agreements with TACA.

The relevant history ofthis case begins over
two decades ago. In 1969, shortly after TACA
entered into its frrst agreement with ALPA,
the Republic of El Salvador requested that
TACA relocate its pilot base from New
Orleans to El Salvador. When TACA
attempted to comply with the request of the
Salvadoran government, ALPA sought and
obtained an injunction, maintaining that if
the relocation occurred, ALPA could no longer,
under Salvadoran law, represent the piiots. A
bar of representation would have abrogated
the recently-entered collective bargaining
agxeement between ALPA and TACA. This
Court affirmed the distr"ict court injunction.
Ruby v. TACA International Airlines, S'A',
439 F.2d 1359 (5th Cir.1971).

2. ... try, try, again

In October of 1979, TACA and ALPA
entered into a collective bargaining
agreement, effective January 1, 1980 and
amendable on December 31, 1983 (the 1980

collective bargaining agreement). In October,

Page 74

1983, ALPA and TACA commenced
negotiations to amend and continue the 1980
collective bargaining agreernent.

However, on December 20, 1983, the
Republic of El Salvador adopted a new
Constitution; Article 110, $ 4 of that
constitution provided that Salvadoran public
service *408 companies must have their work
center and base of operations in El Salvador.
Airline Pilots Ass'n, Int'l v. TACA, Int'l
Airlines, S.4., 748 F.2d 965, 968 (5th
Cir.1984), cert. denied, 471 U.S. 1100, 105

S.Ct. 2324, 85 L-Ed.2d 842 (1985). As a
result, while in the midst of negotiations,
TACA announced its intention to immediately
relocate its pilot base from New Orleans to El
Salvador, to unilaterally terminate the
existing agreement and impose new terms and
conditions of employment on its pilot
employees, and to withdraw its recognition of
ALPA. R. 503. Pilots were given until
December 31, 1983 to accept the new terms or
lose their employment with TACA.
Meanwhile, because of the potential that the
pilots would not move, TACA began
advertising for new pilots.

AIPA filed a lawsuit in the United States
District Court for the Eastern District of
Louisiana, seeking injunctive relief against
TACA. Judge Feldman issued a permanent
injunction prohibiting TACA from relocating
the pilot base, unilaterally changing the terms
of employment, recruiting replacement pilots,
and interfering with the pilots' choice of
ALPA as their bargaining agent.

This court affirmed the injunction, but
stated

we neither hold nor suggest that TACA may
not relocate its pilot base. We hold only
that TACA must relocate its pilot base and
effect the other intended steps in accordance
with the substantive laws and procedures set
forth in the Railway Labor Act and other
relevant domestic laws.

Id., at972.

3. ... until you do

Between 1984 and 1985, TACA and ALPA
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continued negotiations under the auspices of
the National Mediation Board (NMB). On

July 24, 1985, TACA and ALPA reached an

agreement entitled "Pilots' Agreement,"
which superseded the 1980 collective
bargaining agreement under which the parties

had been operating. The "Pilots' Agreement"
provided that ALPA would not oppose TACA's
relocation of its pilot base to El Salvador afier
August 31, 1985. All pilots on the seniority
list as of June 30, 1985 could elect either: (i)

to receive severance pay ($1,200.00 to each

pilot for each full year of service and pro rata
amounts for partial years, with length of
service calculated through August 31, 1985),

and other benefits (passes and insurance), or
(ii) to continue their employment as TACA
pilots, based in El Salvador' R. 504.

On July 24,1985, Mr. Char'les J. Huttinger,
a TACA pilot who represented ALPA in the
negotiations with TACA, sent a letter to all
TACA pilots stating that "The Association has

reached a tentative agreement (subject to
ratification) with TACA.... The Company has

agreed to a total package which we believe
justifies your support. "

Some of the pilots allegedly understood the
Juty 24, 1985 letter to mean that the
agreement would not be final until it was
ratified by the individual pilots. However, on
August 3, 1985, a representative ofTACA sent

a memorandum to all TACA pilots, informing
them that "an agreement [has been] reached
by which TACA will move its pilots base to El
Salvador effective September 1, 1985.' The

memorandum further stated that "the decision
to continue working for the company or retire
must be made by August 15, 1985, at the
latest." Each of the named plaintifs, except
Gary Zyriek, elected to take severance pay'

Mr. Zyriek had changed jobs and was flying
for United Airlines by June 30, 1985, the date

of eligibility for severance payments'

The July 24, 1985 "Pilots' Agreement"
fr¡rther provided that TACA's obligation to
contribute to the pilots' retirement fund would
cease as of August 31, 1985' Although the
parties dispute the effective date of the
retirement plan (see infra ), it was formally
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implemented on April 18, 1985. Fringe
Benefìt Administrators (FBA) was named as

the plan administrator and the First National
Bank of Covington was the plan trustee.

On December 17, 1985, TACA and ALPA
entered into a final "settlement agreement"
*409 which resolved all claims arising out of
the July 24, 1985, "Pilots' Agteement."
Among other things, the agreement provided
that 'ALPA agrees and acknowledges that
TACA has no further obligations to the
individuals who selected the severance option
under the 'Pilots' Agteement'.... concerning
insurance coverage or benefits of any kind, or
premium payments of any kind."

B. hocedural History

In the original Complaint, the pilots [FN1l
asserted that the July 24, 1985 "Pilots'
Agreement" was negotiated and executed in
breach of ALPA's duty of fair representation
(DFR) to the TACA pilots and TACA's prior
collective bargaining agreement with ALPA,
in violation of the Railway Labor Act (RLA),
45 U.S.C. $$ 151-88, and the National Labor
Relations Act (NRLA), 29 U.S.C. $$ i41-87'
Pilots sought approximately $30 million in
damages. R. 1-18. Pilots did not file their
Complaint until July 23, 1986. R. 1.

FNI. There were fifteen plaintiff pilots at the trial

court: Frank Landry, Jules Corona, Charles South,

Robert A. Massa, Don Johnson, Thomas Brignac,

T.Q. Howard, Robert Lukenbill. Bert Haffner,

Walter Keller, Joe Haas, Gary Zyriek, Don

Jenkins, Emile Cerisier, and M. Letona. The same

pilots are appellants on appeal, except fbr Thomas

Brignac, Robelt Lukenbill, Bert Haffner, and Gary

Zyriek, who have dropped out of the case.

Pilots alleged that ALPA agreed to enter
into the úùy 24,1985 agreement as a result of
TACA's threat to sue ALPA because some of
the pilots purportedly sabotaged TACA
property at ALPA's direction. The pilots
characterized this conduct as a breach of the
duty of fair representation by ALPA. In
addition, the pilots have asserted that Mr.
Huttinger was unqualifred to represent ALPA
in the negotiation of the "Pilots' Agreement. "
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Huttinger had been placed on "sick" status by
TACA, and according to the pilots, under the
Constitution and By-Larvs of ALPA, a pilot
classified as "sick" rvas not permitted to hold
an office within the union.

Moteover, the pilots have filed the affadavit
of Emile Cerisier, one of the plaintiffs' Mr.
Cerisier states that Mr. G.M. Padgett \T as a
TACA pilot who was a member of the ALPA
negotiation team that ananged the relocation
of the pilot base to El Salvador. The pilots
claim that Mr. Padgett should not have been

allowed on the team because he had been
suspended by TACA for sabotaging TACA
equipment.

The Original Complaint also alleged that
ALPA, TACA, and FBA violated the
Employee Retirement Income Secwity Act
(ERISA), 29 U.S.C. $$ 1001-1461. The pilots
claim that ALPA, TACA, and FBA breached
fiduciary duties imposed by ERISA in the
administration and implementation of the
Plan. More specifically, the pilots allege that
the defendants: (Ð delaYed Plan
irnplementation for three years; (ii) refused to
disclose Plan details despite repeated requests;
(iii) failed to disclose various information
about the fund's location, amount, etc.; and
(iv) colluded among each other to allow
Huttinger to illegitimately receive retirement
benefrts.

FBA filed an answer on October 22, 1986'

R. 261. ALPA and TACA frled motions to
dismiss or, alternatively, for swnmary
judgment, contending that the DFR/breach of
contract claim was barred by the applicable
six-month statute of limitations and that the
pilots had failed to state a claim for relief
under ERISA. R. 33-51-, 240'60. On January
13, 198?, the pilots noticed the depositions of
Charles Huttinger and First National Bank,
eventually postponed at the request of the
defendants. R.383-86.

On February 10, 1987, while those motions
were pending, the pilots asked the District
Court to stay all proceedings and to transfer
the case for consolidation with an action filed
by ALPA in 1983, Air Line Pilots Ass'n, Int'l
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v. TACA Int'l Airlines, S.4., Civ. No. 83-6238
(E.D.La.), affd, 748 F.2d 965 (5th Cir.1984),
cert. denied, 471 U.S. 1100, 105 S.Ct. 2324, 85
L.Ed.2d 842 (1985), for the expressed purpose
of seeking an adjudication that TACA was in
contempt of an injunction issued to ALPA in
the 1983 case. R. 408-13. Judge Feldman,
who had presided over the earlier action,
denied pilots' motion, explaining that *410

"[t]his case had been closed for several years,
and this Court no longer has any jurisdiction
in this matter." Supplemental Record on
Appeal, Minute Entry, (Feldman, J.), March
13, 1987. By subsequent Order, the Court
below denied pilots' motion to transfer,
determining, in consultation with Judge
Feldman, "that the issues presented in this
matter lthe case sub judice ] are not
sufficiently similar to warrant transfer." R.
427.

On March 11, 1987, the pilots frled an
amended and supplemental Complaint,
alleging violations of the Racketeer Influenced
and Cormpt Organizations Act (RICO) 18

U.S.C. $$ 1961-68, and requesting nearly $100
million in damages. R. 493-99. Huttinger
was added as a defendant in the Amended
Complaint, which incorporated all of the
allegations in the original Complaint.

By Opinion and Order dated April 24,1987,
the District Court granted the ALPA and
TACA motions directed at the Original
Complaint, holding, inter alia, that the pilots
had failed to demonstrate that "TACA or
ALPA should be held liable as a 'fiduciar¡r'
within the meaning of ERISA and, to the
extent that the pilots intend to assert a
'hybrid' claim under the RLA, [FN2] it is
clearly baned by the six-month [statute] of
limitations." R. 511.

FN2. See infra

In May, 1987, TACA, ALPA, and Huttinger
responded to the RICO claim in the Amended
Complaint by filing motions to dismiss or
alternatively, for summary judgment. R. 516-
83; 584-608, The Court denied the motions
without prejudice and ordered the pilots, in
accordance with a newly adopted Standing
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Order, to file a RICO Case Statement (RICO

St.) tFNSl R. 759-62. Pursuant to express

leave of the Court, R. 758, ALPA, Huttinger,
and TACA renewed their dispositive motions,

R. 855-9?4, ?98-854, following the frling of
pilots'RICO St. R. 764-90'

FN3. See Appendix A: see also Elliott r'- Foufas,

867 lr.zd 877, 880 (5th Cir.l989).

On November 18, 1987, the defendants

moved for protective orders to quash

depositions of TACA, Huttinger, and FBA
that the pilots had noticed for October' R'

100?. The protective order was granted on

December 11, 1987. R. 1104.

On December 14, 1987, the pilots frled a

motion for the Court to reconsider the

application of tolting principles to the

dismissal of their DFR claims, contending that
the Court had "overlooked the doctrine of
equitable tolling." R. 1109. A request by the
pilots to frle a supplemental brief in supporb of
their motion to reconsider was disallowed'
On February 29, 1988, the Court denied the
pilots' motion for reconsideration and ordered

the pilots to respond to the defendants' request

for sanctions.
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discovery depositions the pilots had noticed for
hearing?

II. Statute of Limitations

In their Original Complaint, pilots a-lleged

that ALPA breached its dutY of fair
representation (DFR), implied under the RLA.
They also aìleged that TACA was a party to
the DFR breach. The breach arose duringthe
process of negotiating a neu/ collective
bargaining agreement--which ultimately
resulted in the removal of *411 the TACA
pilot base to El Salvador and the severance of
aìl of the ptaintiffs to this action. The trial
court found that by its allegations, pilots

brought a "hybrid" claim. [FN4] Such claims

aïe subject to a six month statute of
limitations. [FN5] The complaint was filed
August 25, 7986, but the cause of action
accr-ued, at the latest, on December 17, 1985

when the settlement agreement was signed.

Thus the pilots' labor law claims were held
time bar:red.

FN4. In the original ''hybrid" action, an employee

brought a claim against his employer under $ 301

of the NLRA fo¡ breach of the collective bargaining

agreement and against his union for breach of the

duty of fair representation implied under the NLRA.

The two actions are iuextricably intertwined, for in

order to prevail on one, the employee must prevail

on both. See DelCostello v. International Bhd' of

l'eamsters. 462 U.S. 15t. 164-65, 103 S.Ct' 2281'

2290-91 , 76 L.F;d.zd 476, 489 (1983). As we

shall develop. infì'a, tltis original meaning has been

expanded to apply to the type of claim brought

here,

FN5. DelCostello v. International Bhd. of

Teamsters, 462 U.S. l5l, i03 S.Ct. 2281' 76

L.Ed.2d 4?6 (1983). This limitation period is

imported from $ lO(b) of the NLRA and applies

both to the cause of action against the union and to

the one against the employee. The DelCostello

court chose to apply this analogous federal statute

of limitations rather than borrow from state law.

Pilots challenge this ruling on several
grounds. They asserb that (1) this is not a

DelCostello "hybrid" actioq (2) more

appropriate limitations periods may be found

By Opinion and Order dated March 17,

1988, the District Court granted summarf'
judgment on the RICO claim. R. 1295-1311'

Judgments pursuant to F.R.Civ'P. S4(b) in
favor of ALPA and TACA were entered on

April 28, 1988, R. 1315, and, as to Huttinger,
on May 4, 1988. R' 1316' Eleven of the

fifteen plaintiffs fited a notice of appeal on

May 27, 1988.

The following issues are presented on

appeal: (Ð Did the District Court applv the

appropriate statute of limitations to the pilots'
labor law claims, and did it give adequate

consideration to when the limitations period

began to run? (ii) Did the lower court properly

find no ERISA plan was established until the

spring of 1985, and ttrat neither ALPA,
Huttinger, nor TACA were fiduciaries under
ERISA? (iiÐ Did the court below enr in ruling
against the pilots' RICO claims? (iv) Did the

trial judge abuse his discretion in quashing
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by resort to Louisiana's one year statute of
limitations for tort law and ten year statute of
limitations for contract law; (3) the running of
the statute should have been tolled until
defendants' fraud and collusion was discovered
by pilots; (4) defendants should have been
required to honor the judgment that forbid
their relocation unless it was accomplished in
compliance with the RLA; (5) any
decertification of ALPA as the employees'
collective bargaining agent should have been

carried out by the National Mediation Board.

[1] We find that dismissal under F.R.Civ'P'
56(c) was warranted because it was clear from
the face of the complaint and the declarations
submitted that no material facts were in
dispute and that defendants were entitled to
judgment as a matter of law on the undisputed
facts. [FN6] We agree with the trial court that
DelCostello states the appropriate limitations
period and that pilots' labor law claims were
time-bar:red.

FN6. "[T]he judgment sought shall be rendered

f'orthwith if the pleadings, depositions, answers to

intel'rogatories, and admissions on file, together

with afñdavits, if any, show that there is no genuine

issue as to any material fact and that the moving

party is entitled to judgment as a matter of law."

F.R.Civ.P. 56(c).

Pilots argue that DelCostello does not apply
for two reasons. First, this case implicates
the RLA, while DelCostello dealt with a
violation of $ 301 of the NLRA. Second,

DelCostello arose in the context of a grievance
proceeding under an existing collective
bargaining agreement. In the case zub judice

by contrast, the dispute arose out of the
process of negotiating a collective bargaining
agreement. There was no grievance
procedwe in place, so a time bar on the
federal cause of action would preclude pilots
from all avenues ofrelief.

The Fifth Circuit has held that when a claim
alleges unfair representation, it is subject to
DelCostello 's six month limitations period
even when it arises under the RLA, rather
than the NLRA as was the case in
DelCostello. [FN7] The claim also need not
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be a "classic" hybrid claim. The six month
limitation period is applicable whenever there
is a DFR claim. [FN8] Pilots have clear]y
alleged a breach of the duty of fair
representation.

FN7. Brock v. Republic Airlines. htc.. '176 F.2d

523- 525-26 (5th Cir.l985) (The "six-month statute

of limitations i¡t $ lO(b) of the INLRAI controls

hybrirJ actions brought under the lRLAl. Hybrid

claims under either act originate from an identical

irnplied dury of fair representation and involve a

similar balancing of competing intelests."): see also

Coyle v. Brotherhood of Ry.. Airline & S.S.

Clerks. 838 F.2d 1404. 1405 (5th Cir.l988).

FN8. Richardson v. Uniled Steehvorkers of
America, 8ó4 F.2d 1162, lt6'7 (5th Cir.1989): see

also Degan v. Ford Motor Co.. 869 F.2d 889, 892-

93 (5th Cir.1989).

In addition, at least one other circuit has
held explicitly that the limitations period
should apply "equally to disputes arising *412

from the process of negotiation and to those
arising from actions under the agreement
resulting from the negotiations." tFNgl We
agree that the rationale of DelCosteìlo applies
to the facts before us now. Thus pilots' labor
law claims are subject to a six month statute
of limitations.

FN9. United Independent Flight Officers v. United

Air Lines,'156F.2d 1262, l27l (7th Cir. 1985).

In support of their second argument, pilots
cite United Parcel Service, Inc. v. Mitchell,
tFNlOl for the proposition that state law
provides the appropriate limitations period.
Mitchell held that a state statute of
limitations for vacation of an arbitration
award rather than for breach of contract
governed a similar suit. Two questions were
lefb unanswered in Mitchell, however: (i) what
statute of limitations should govern the action
against the union (only the action against the
employer 'üas subject to the arbitration
statute) and (ii) whether the statute of
limitations should be borrowed foom federal
law, namely NLRA $ 10(b),29 U.S.C. $ 160(b),
rather than from state law. DelCostello
resolved these unanswered questions holding
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that it was indeed appropriate to borrorv from
federal law and apply the six month statute of
limitations from $ 10(b). That limitations
period applies to the claims against the

employer and those against the union' tFN1ll

FNIO. 45r U.S. 56, 101 S.Cr. 1559, 6'l L.E1.2,J

732 (t98t).

FNI l. DelCostello, 462 U.S. at t54-55, 103 S.Ct.

at 2285-86,'76 L.Ed.2d at 482-83.

In the pilots' third challenge to the trial
court's ruling, they assert that the trial court
should have applied the doctrine of equitable
totting to find that pilots' claims were not
barred by the statute of limitations' Pilots
argue that they didn't know of the fraud and
collusion perpetrated upon them until less

than six months before they frled suit. They

do not, however, detail the fraud and collusion
which kept this knowledge from them or what
and how they found out about it'

Pilots begin by arguing that where fraud
and collusion have been alleged, DelCostello is
inapplicable and a t\¡/o year statute of
limitations set forth in the RLA applies.

tFN12l Brock v. Republic Airlines, Inc',

tFN13l the only case pilots cite for this
proposition, does not go nearly as far as pilots
would take it. The RLA's statute of
limitations applies only to actions arising
under its own provisions; pilots have not
alleged a violation of those provisions. The
"fraud and collusion" Brock alleged denied
him a fair hearing before the National
Railroad Adjustment Board which issued the
order Brock appealed. tFN14l Pilots do not
appeal an Adjustment Board order, nor do

they allege fraud and collusion in connection
with such an order. In short, their claims fall
entirely outside the parameters of Brock.

FN12. 45 U.S.C. $ 153 (First) (r), the section pilots

claim is applicable, provides: All actions at law

based upon the provisions of this section shall be

begun within two years from the time the cause of

action accrues under the award of the division of
the Adjustment Board. and not after.

FNl3. ?76 F.zd 523,526-27 (5th Cir.1985).
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FNl4. Id. Such a cause of action is specilìcally

provided for in 45 U.S.C. $ 153 (First) (p) and

therefore subject to the two year limitation period

established in 45 U.S.C. $ 153 (First) (r).

[2] Even though DelCostello does apply, and
not Brock 's two year limitations period, pilots
nevertheless argue that they meet the six
month statute of limitations. Eight months
after the DFR claim was dismissed, pilots
moved for reconsideration of the dismissal
arguing that the trial court had "apparently
overlooked the doctrine of equitable tolling in
its ruling." tFNl5l Pilots argued that the
statute should have been tolled until a time
less than six months before they frled suit
because the defendants had fraudulently
concealed the facts that gave rise to their
cause of action. The trial court found that
their motion had no merit because the issue

was not adequately raised when the claims
were initially disposed of and pilots failed to
show a proper basis for the exercise of
equitable tolling. We agree.

FNl5. R. 1ilO

Allegations of fraudulent concealment do

not free ptaintiffs of their obligation to *413

exercise reasonable diligence to discover
frauds perpetrated against them once they are
on notice that such acts might have occurred.
tFN16l Plaintiffs' own affrdavits submitted
before the summary judgment and with the
motion for reconsideration show they were on
"inquiry notice" ifnot actual notice ofthe acts

that form the basis of their DFR claim for
much longer than six months before they filed
suit.

FNl6. Jensen v. Snellings. 841 F.2d 600, 607 (5th

Cir.l988), reh'g granted in part (unpublished

opinion). [A]n act of concealment should not

relieve the plaintiff of his duty to exercise

reasonable diligence to discovet the liaud...

Concealment by the defèndant is only a factor to be

considered in determining when the plaintiff should

have discovered the fraud. The requirement of
diligent inquiry imposes an afñrmative duty upon

the potential plaintiff.... A plaintiffwho has learned

of facts which would cause a reasonable person to

inquire further nrust proceed with a reasonable and
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diligent investigation, and is charged with the

knowledge of all facts such an investigation would

have disclose<ì. (Citations omitted). Although

Jensen dealt with alleged securities fraud, its

reasoning extends to this situation. Like investors'

employees "are not liee lo ignore storm warnings"

that \ryould alert a reasonable employee to the

possibility of fraud. Id.

For example, plaintiffs allege that
Huttinger misrepresented that the Pilots'
Agteement would be subject to ratifrcation in
July 1985; pilots knew by August 3, 1985 that
the agreement was to be immediately
implemented without ratification. tFN171
Haffner, one of the pilots, \t'¡as artr¿ìre in July
or August 1985 that Huttinger and ALPA had

no alternative but to take the buyout. ALPA
would not support the pilots through a strike
because (Ð ALPA was financially depleted and
could not afford to do so and (ii) ALPA had
been threatened with suit by TACA and

ALPA's legal department felt they would lose'

tFN18l In the spring of 1985, while
negotiations were ongoing' Zyriek'-another
pilot--learned from a vice president of TACA
that Huttinger was not quali.fied to represent
the pilots and that Huttinger and Padgett
were lying to the pilots about the course ofthe
negotiations. tFN19l

FNl7. See Amended Complaint at lf 4l-42, R.

495-96: ALPA's Statement of Material Facts Not

in Dispute at I 10, R. 571 and Pilots' Controverted

Statements at f 10, R.'127.

FNl8. Declaration of Bert Haffner, R. 1179-1181'

FN19. See Declaration of Gary Zyriek, R. 1196-98'

At least some of the pilots were informed
about the events taking place and potential
problems with the negotiations. Many of the
pilots also declared that they were aware of
and asked by ALPA to participate in sabotage

of TACA equipment. This alone should have
put them on notice that things 'were not as

they should be. Finally, First Federal
Savings and Loan Assoc. of Miami v'
Mortgage Corp. of the South [FN20] holds
that ignorance of one aspect of an alleged
fraud, where many other facts were known, is
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insufficient to delay the r-ururing of the
statute.

FN20. ó50 F.2d 13'16, t378-'79 (5û Cir.Unit B

i98l).

Given these allegations, there is no question
that the pilots were on inquiry notice of the
labor law claims they raised in this suit in the
spring or srûnmer of 1985. Pilots have not
alleged or provided any proof which would
tend to show that tlefendants actively
concealed their conduct or that the pilots
exercised reasonable diligence, from that time
until less than six months before they filed
suit, in order to learn of their legal claims.

tFN21l The trial court did not abuse its
discretion in failing to grant reconsideration.
No fact issues regarding the pilots' exercise of
diligence in finding the grounds of their
complaint were presented for resolution.

FN2l. United Klans of America v. McGovern, 621

F.2d 152, 153 (5th Cir.1980): Fraudulent

concealment tolls the statute of limitations. To rely

on this tolling doctrine, "plaintiff must show tlìât the

defendants concealed the conduct cornplained of,

and that he failed, despite the exercise of due

diligence on his part, to discover the facts that form

the basis of his claim.' Citing In re Beef Industry

Antitrrst Litigation, ó00 F.2d 1148, 1169 (5th

Cir.1979).

Pilots' fourth argument measures the
actions of ALPA and TACA against an
injunction. In 1983, El Salvador adopted a
new Constitution which required Salvadoran
public service companies to have their *414

bases in El Salvador. Pursuant to that new
requirement, TACA attempted to move its
pilots base to San Salvador. ALPA
immediately sought an injunction against the
move which was granted by the district court
and upheld by the Fifth Circuit. [FN22] The
injunction did not prevent TACA from
relocating its base. It simply provided that
"TACA must relocate its pilot base, and effect
the other intended steps in accordance with
the substantive law and procedures set forth
in the Railway Labor Act and other relevant
domestic latrys." tFN231 The pilots contend
that TACA effected its move in violation of
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the RLA and thus is in violation of the
injunction.

FN22. See Airline Pilots Ass'n lnternational, AFL-

CIO v. TACA lnternational Airlines' S.A.- 748

F.2d 965 (5th Cir.1984), cert. denied, 471 U S.

l100, 105 s.cr.2324.85 L.Ed.2d 842 (1985).

FN23. Id. at 972

[3] Pilots did not raise this issue untiÌ
February 1987--long after they had filed this
action. We find that the courts below acted

properly in refusing to reopen that case' The

issues involved in the old case and the curent
one are not substantially similar and the
parties are different--only TACA was bound by

the injunction. A transfer or consolidation to

resolve this issue would have complicated the

case--not simPlified it.

Pilots' frnal argument against the operation
of DelCostello and the bar of the six month
statute of limitations is to classify the actions

of ALPA and TACA as an improper attempt to
decertify ALPA as the bargaining agent for
the pilots. In this guise, pilots argue that the
rationale of DelCostello is inappropriate.

tFN24l

FN24. Pilots do not explain why they believe this

characterization makes DelCostello inapplicable'

nor do they state which statute of limitations then

becomes applicable or why. We respond to pilots'

arguments without the need to answel' these

guestions.

t4l Disputes which involve the

determination of the certified representative
of airline employees in collective bargaining
and contract administration are classified by
the RLA as "representâtion" disputes. Such

disputes aïe governed by Section 2, Ninth of
the RLA, tFN25l which provides that "it is the

duty of the lNational Mediation] Board to
investigate any dispute as to who is the

collective bargaining representative of
employees and to certify the organization
properly designated." [FN26] We have no
jurisdiction over this claim.

FN25.45 U.S.C. $ 152. Ninth.
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FN26. International Bhd. of Teamsters. Chauffeurs.

\{arehousemen & Helpers of America v. Texas

lnternational Airlines, lnc.. 71'7 F .2d 15'l . 159 (5th

Cir.l983).

The Act commits disputes involving a

determination of who is to represent airline
employees in collective bargaining to the
exclusive jurisdiction of the National
Mediation Board. A court may not
entertain an action involving such a dispute
even if it arises in the context of otherwise
justiciable claims. tFN27l

FN27. Id. at l6l (citations omined).

In conclusion, we hold that pilots' labor law
claims were time barred. A straightforward
application of DelCostello, as it has evolved,
compels this result. The remainder of pilots'
arguments--equitable tolling, enforcement of a
prior injunction, and wrongful decertification
of ALPA--avail them not at all.

III. Erisa Claims
A. Did a "Plan" Exist Before April 18, 1985?

i5l The fiduciary obligations created by Title
I of ERISA apply only to established "plans'"
Section 401(a), 29 U.S.C. $ 1101(a) (fiduciary

responsibilities apply to employee benefit
plans); Section 4(a),29 U.S.C. $ 1003(a)("this
subchapter shall apply to any employee
benefît plan if it is established or maintained"
by an employer, employee organization, or
both) (emphasis added). Decisions as to
whether or when to establish â plan, or how to
design â plan, are not subject to any ERISA
fiduciary obligation. tFN28l Nor does any
fiduciary obligation *415 arise during the
negotiation or execution of an agreement
regarding future pension benefits. tFN291
Thus, we must determine when the retivement
plan for the TACA pilots went into effect, so

that we ean decide when any fiduciary duties
may have been created.

FN28. See UMWA Health & Retirement Funds v.

Robinson, 455 U.S. 562, 573-76, 102 S.Ct. 1226,

1232-34,71 L.Ed.zd 419 (1982): NLRB v. Amax

Coal Co., 453 U.S. 322, 336-38, tOl S.Ct' 2789'

279'1-98. 69 L.Ed.2d 672 (i981); United
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Independent Flight Offìcers, Inc. (UIFO-I)' 756

F.2d 1262, 1266-69: Moore r'. Reynolds Metal Co.

Retirement Proglam, '140 F.2d 454' 456 (6th

Cir. 1984) cert, denied. 469 U.S. 1109, 105 S'Ct.

786, 83 I-.Ed.2d 780 (198s).

FN29. UIFO-I, 756 F.2d at 1268: United

lndependent Flight Officers, Inc. v. United Air

Lines. Inc., 756 F.zd 1274, 1280 (7th Cir.1985):

Sutton v. Weirton Steel Division of National Steel

Corp., 567 F.Supp. 1184, l20l (N.D.W'Va.)'

aff tl. 724 þ.2d 406 (4th Cir,1983), cert. denied,

467 U.S. 1205, 104 S.Ct. 2387, 8l L.Ëd.2d 345

(1984).

A pension plan subject to ERISA is one

which is "established or maintained by an

employer or by an employee organization or
both" to provide retirement income to
employees. Section 3(21X4), 29 U'S'C' s

1002(21X4). ALPA cites Donovan v.

Dillingham, 688 F.2d 1367, 1373 (11th

Cir.1982) (en banc ), for the proposition that a

plan is "established" if, "from the surrounding
circumstances a reasonable person could

ascertain" the following four elements: "the
intended [i] benefïts, [ii] beneficiaries, liiiì
source of financing, and [ivJ procedures for
receiving benefits." tFN3Ol

FN30. Accord Rasmussen v. Metropolitan Life Ins'

Co., 675 F.Supp. 1497, 1500 (W.D'La.1987);

Ogden v. Michigan Bell Telephone Co., 657

F.Supp. 328, 332 n. 3 (E.D.Mich.)' appeal

dismissed, 829 F .2d I 126 (6th Cir.l987)'

On February 2, !982, ALPA and TACA
entered a "Letter of Agreement" in which they
agreed to establish a retirement plan for all
TACA pilots. However, a formal retirement
plan was not implemented until April 18,

1985, when TACA and ALPA executed the

"TACA International Air Lines, S'4. Pilots'
Retirement PIan and Trust" (the Plan)' The

1982 "Letter of Agreement" provided that
TACA would contribute $75,000 a year to a
fund for the pilots' retirement plus a variable
amount depending upon the number of pilots
listed on the seniority list and whether a

second B-737 airr;raft was acquired. TACA's
obligation to make monthly contributions
commenced on March 31, 1982' "[U]ntil such
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time as the retirement pÌan for pilots has been
established and implemented," TACA's
contributions were to be deposited in an
institution named by ALPA to be held in trust
for the benefrt of the retirement plan. The
"Letter of Agreement" was effective from
February 25, 7982 to February 25, 1987, al
which time the agreement would be subject to
renewal.

Since the 1982 agteement did not describe

the intended benefits or procedure for receipt
of benefits, (although it does impart the source

of frnancing and the beneficiaries), ALPA
argues that there was no plan until the
signing of the 1985 retirement plan, which
satisfies all four of the Dillingham
requirements. tFN31l

FN3l. In Dillingham, an en banc Eleventb Circuit

held that employers and unions that subscribed to a

group insurance trust to furnish health insurance for

employees or members, "established employee

welfare benefit plans" for purposes of deciding

subject matter jurisdiction over ERISA claims.

Dillingham, 688 F.2d at 13'74.

Ow opinion in no vvay undermines
Dillingham 's holding that a plan is
established if "from the sur:rounding
circumstances a reasonable person can
ascertain the intended benefrts, a class of
beneficiaries, the source of frnancing, and
procedures for receiving benefits." Id. at 1373'
But in our case the issue is not if a plan has
been established, as in Dillingham, (because it
is undisputed that an ERISA-covered plan was

eventually established), but rather when the
plan was established, taking into
consideration the retroactivity provision in the
1985 retirement plan. tFN32l

FN32. Of course, this distinction can easily be

collapsed by recognizing that å plan is normally

established when all of the requirements for a plan

are met. But the distinction is useful here because

there is no contention that all of the requirements

for a plan were met by 1985.

ALPA also argues that tJle "circttmstances"
surrounding the February, 1982 Letter of
Agreement, as reflected in its terms, prove
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that a plan was not established at that time.
In particular, ALPA points to the following
language of the 1982 Agreement *416 to
support its claim that a pension plan was to be

created at some time in the future, and not by

the 1982 Agreement itself: "the specifics of
the retirement plan for the pilots shall be

determined ..."; TACA's contributions would
be held in trust "until such time as the
retirement plan for pilots has been established

and implemented"; and "[a]t that tirne the

Company's required monthly contributions
shall be made to the retirement plan for
pilots." (Emphasis added by ALPA). IFN33I

FN33. The more complete version of relevant

provisions of the 1982 Agreement are as followsl

LETTER OF ACREEMENT
between

TACA INTERNATIONAL AIRLINES, S,A.

and

THE AIR LINE PILOTS

in the service of
TACA INTERNATIONAL AIRLINES. S.A.

as rePresented bY

THE AIR LINE PILOTS ASSOCIATION

INTERNATIONAL

THIS LETTER OF ACREEMENT is made and

entered into in accordance with the provisions of

the Railway Labor Act as amended, by and between

TACA INTERNATIONAL AIRLINES, S.A.

(hereinafter referred to as the "Company") and the

AIR LINE PILOTS in the services of TACA

INTERNATIONAL AIRLINES' S.A. as

represented bY the AIR LINE PILOTS

ASSOCIATION, INTERNATIONAL (hereinafter

referred to as the "Association")'
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obligations coming due under slauses (a), (b),

and (c) above will be paid by 12 payments 1/12

each such payments on the last business
calendar day of the month and each such
payments prorated to any increased
obligation.

5. The specifics of the retirement plan for
pilots shall be determined by the Association
provided that the plan receives I'R'S.
qualification and it treats all pilots in a fair
and equitable manner. 6. The Company
contributions required by Paragraphs 1 and 4

above shall be deposited in a trust account
established in an institution to be named by
the Association to be held in trust by that
institution for the benefit of the retirement
plan for pilots until such time as the
retirement plan for pilots has been established
and implemented. At that time the
Company's required monthly contributions
shall be made to the retirement plan for pilots.

*t{.4.>ki.

**d<:1.**

1. The Cornpany wiìt fund a retirement plan
for all pilots of the Company on the seniority
list as of February 1, 1982 and any pilots
added to the seniority list thereafter. The

Company contributions to the plan shall be as

follows: (a) $?5,000 per year' and (b) an

additional $25,000 per year when second B-

737 aþcrafT is acquired by (i.e. owned by or
leased to) the Company, and (c) an additional

$2,000 per year for each pilot on the seniority
list in excess of fifty (50) piiots and (d) all

We can ignore the implications of these
terms in the 1982 Letter of Agreement,
however, because the April, L985 retirement
plan is explicitly retroactive to February,
1982. The very first sentence of the 1985

retirement plan states that TACA
"established a pension plan for its Pilots" on
February 1, 1982. tFN34l The retirement
plan unanrbiguously marks the plan's
Effective Date as February 1, 1982' tFN351
All pilots employed on the Effective Date are
eligibte to *417 participate in the Pian'
lFN36l We will not interfere with the intent
of the parties to make the Plan effective on
February 1,1982. Thus, we instructthe court
on remand to accept as a matter of law that
the Plan was in effect on February 1, 1982.

FN34. Article l I of the TACA

INTERNATIONAL AIRLINES, S.A. PILOTS

RETIREMENT PLAN AND TRUST provides:

Eståblishment and Name of the Plan and Trust--

TACA INTERNATIONAL AIRLINES, S.4.,
(hereinafter referred to as the "Company")' on

February 1,1982, established a pension plan for its

*. {ê * r,< {< t<
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Pilots. which, as it may be amettded fiom time to

tirne, is known as the TACA Intenrational Airlines,

S.A. Pilots Retirement Plan and Trust.

FN35. Article II--(Definitions) defines "Effective

Date": The term 'Effective Date' means February

l, 1982, the date on which the provisions of this

Plan are effective. Other provisions suppoÌt the

view that the 1985 Plan is retroactive to 1982.

"Future Service" is defined as "a Pilots" aggregate

period of ernployment as a Pilot on or after

February l, 1982, including approved leaves of

absence and furloughs." "Past Service" is delined as

"a Pilot's aggregate period of employment as a Pilot

prior to February 1. 1982, including approved

leaves of absence and furloughs; plovided,

however, that a Pilot's total Past Service which may

be credited under the Plan shall not exceed twenty

(20) years." "Plan Year" is defined âs "the twelve

(12) month period commencing each January lst

and ending on the following December 3lst.

However, the first Plan Year shall commence

February l, 1982 and end December 31, 1982.'

4.1 Company Contributions--The Company shall

contl'ibute to the Plån such amounts as shall be

required by the Letter of Agreement between

TACA INTERNATIONAL AIRLINES, S.A. and

thE AIR LINE PILOTS iN thE SCTViCC Of TACA

INTERNATIONAL AIRLINES, S.S. as represenÍed

by THE AIR LINE PILOTS ASSOCIATION,

INTERNATIONAL in effect as of February 24,

1982 and as subsequently amended or replaced. in

accordance with the funding standards of the

Internal Revenue Code and ERISA.

FN36. However, one year of service is required

before eligibility: 3.1 Eligibility-Each person who

is employed as a Pilot on the Effective Date and

who, as of the Effective Date, has completed one

year of Past Service, shall participate in this Plan as

of the Effective Date.

B. Did TACA, ALPA and Huttinger Have Anv
Fiduciary Duties Under the

Retirement Plan?

Finding a need for greater protection of
employees covered by benefrt plans, Congress

enacted ERISA ir.L974. 29 U.S.C. $$ 1001 et

seq. In so doing, Congless sought to protect
"the interests of participants in private
pension plans and their benefrciaries by
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improving the equitable character and the
soundness of such plans." 29 U.S.C. $ 1001(c).

tFN3?l ERISA is therefore to be construed
liberally to safeguard the interests of fund
participants and beneficiaries, and to preserve
the integrity of fund assets. This court has
previously held that a liberal construction of
ERISA is in keeping with its remedial
purposes, tFN38l

FN37. Amending ERISA in 1986 with the Siilgle-

Employer Pension Plan Amendments Act,
(SEPPAA) Title XI of Pub.L.No. 99-272, tit. Xl.
100 Stat. 237 (1986), Congress declared that the

policy of the legislation was "to increase the

likelihood that participants and beneficiaries under

single-employer defined benefit pension plans will

receive their full benefits. " 29 U.S.C. $

l00lb(cX3) (Supp. VII 1989). Another declaration

of policy under SEPPAA was "to provide for the

trânsfer of unfunded pension liabilities onto the

single-employer pension plan termination insurance

system orily in cases of severe hardship." 29

U.s.C. $ 1001b(cX4) (Supp. VII 1989).

FN38. American Federation of Unions Local 102

Health & Welfare Fund v. Equitable Life Assurance

Society of the United States, 841 F.2d 658, 662 (5th

Cir.1988); Donovan v. Mercer. 74'1 F.2d 304, 308

(5th Cir.1984).

[6] Section 3(21X4) of ERISA, 29 U.S.C. $

1002(21X4), provides that a "person" is a
fiduciary only "to the extent" he
(1) exercises discretionary control or
authority over the management of the Plan
or the Plan's disposition of its assets, (2)

renders investment advice with regard to
assets of the plan, or (3) has discretionary
authority or responsibility in the
administration of the plan."

In Sommers Drug Stores, Co. Employee Profrt
Sharing Tlust v. Corrigan Enterprises, Inc',
793 F.2d L456, 1459-60 (5th Cir.1986), reh'g
den., 797 F.2¿.977 (5th Cir.1986) cert. denied,
4?9 U,S. 1034, 107 S.Ct. 884, 93 L.Ed.2d 837
(L987), we held that "[t]he phrase 'to the
extent' indicates that a person is a fiduciary
lunder ERISAI only with respect to those
aspects of the plan over which he exercises
authority or control." tFN3gl The court below
applied 3(21XA) and Sommers to conclude that
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neither TACA nor ALPA had any frduciary
duties "because the 1985 retirement plan does

not establish any power or authority on behalf
of TACA or ALPA, nor has any such authority
or porver been demonstrated to have been

exercised in fact." Landry v. ALPA, No. 86-

3196, slip op. at p. 9 @.D.La' Apr. 24, 1987)

(mem.). A genuine issue of material fact

tFN4Ol existed as to whether TACA, ALPA,

and Huttinger had any frduciary duties under

ERISA that *418 would make them liable for
the rvrongs alleged in the pilots' complaint'

FN39. Accord Gelardi v' Pertec Computer Corp',
'161 F.2d 1323, 1325 (9th Cir.l985); Blandt v.

Grounds, 68'1 F.2d 895,897 (7th Cir.l982);

Holland v. Bank of America. 6?3 F.Supp. 15ll'
l5l8 (S.D.Cal.l987).

FN40. ln a practice all too common in summary

judgment decisions, the trial court made no mention

of the standard it was applying to reach its decision'

Assuming that the appropriate standard for a rule

56(c) motion was being tacitly applied, it would

behoove the district court to spell out that "no

genuine issues as to any material fact" could be

found in support of plaintitfs case' F.R'Civ.P'

56(c). See also, S. Childress & M' Davis,

Standard of Review 310 (Wiley & Sons 1986).

Such judicial pedagogy might reduce the frequency

of the same omission in briefs, motions, etc.

Initiatly, we must emphasize that fiduciary
status is to be deterrnined by looking at the

actual authority or poìüer demonstrated, as

well as the formal title and duties of the party
at issue. As described in the legislative
history of ERISA, "the definition lof
'fiduciary'l includes pelsons who have

authority and responsibility with respect to

the matter in question, regardless of their
formal title." H.R.Conf.Rep' No. 93-1280,93d

Cong., 2nd Sess., reprinted in 1974 U.S'Code

Cong. & Admin.News 4639,5038, 5103. Thus

"fiduciary" should be defrned not only by

reference to particular titles such as "plân
administrator," "committee chairman," or

"sponsor," but also by considering the
authority which a particular person or entity
exercises over the employee benefrt plan at
issue. Donovan v. Mercer, 747 P-zd' at 308.

See also Brink v, Dalesio, 496 F.Supp. 1350,
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1374-75 (D.Md.1980), rev'd in part on other
grounds, 66? F.2d 420 (4th Cir.1982); Leigh v.
Engle, 727 F.2d 113, 134 n. 33 (7th Cir.1984)
("we think ERISA directs courts to look
beyond ... formal authority with respect to the
plan ... to consider what real authority they
had over plan investments ...").

The fact that someone is a fiduciary under a

retirement plan does not necessarily mean he

is a fiduciary with respect to all of the
obligations under the plan. As we stressed in
Sommers, ?93 F.2d at 1459, the key language

in the statutory definition is that a person is a
fiduciary "to the extent" he or she exercises

control over the plan. The Secretary oflabor
explained this language in a bulletin
interpreting ERISA, which was published in
the Code of Federal Regulations. In this
bulletin, the Secretary was asked the
following question and gave the following
response:

D-4 Q: In the case of a plan established and
maintained by an employer, are members of
the board of directors of the employer
fiduciaries with respect to the plan?

A: Members of the board of directors of an
employer which maintains an employee
benefit plan will be fiduciaries only to the
extent that they have responsibility for the
functions described in section 3(21X4) of the
Act. For example, the board of directors
may be responsible for tJre selection and
retention ofplan fiduciaries. In such a case'

members of the board of directors exercise
"discretionar.¡l authority or discretionary
control respecting management of such
plan" and are, therefore, frduciaries with
respect to the plan' However, their
responsibility, and consequently, their
Iiability, is limited to the selection and
retention of fiduciaries (apart from co-

fiduciary liabilitY arising under
cfucumstances described in section 405(a) of
the Act). In addition, if the directors are
made named frduciaries of the plan, their
liability may be limited pursuant to a

procedure provided for in the Plan
instrument for the allocation of frduciary
responsibilities among named fiduciaries or
for the designation of persons other than
named fiduciaries to carry out fiduciary
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responsibilities, as provided in section
a05(cX2).
The Internal Revenue Service notes that it
would reach the same answer to this
question under section 4975(eX3) of the
Internal Revenue Code of 1954.

ERISA Interpretive Bulletin 75-8, 29 CFR $

2509.?5.8 (1983) (emphasis supplied).

While the fiduciary duty of a board of
directors is not directly at issue in out case,

the excerpted dialogue foom the bulletin
illustrates the important parameters and
limitations of fiduciary responsibility' Thus'
it will be the task of the court on remand to

determine precisely the extent, as a factual
matter, of actual fiduciary authority possessed

or exercised by ALPA, Huttinger, and TACA
with respect to the wrongs alleged by the
pilots. The pilots' complaint maintains the
following four wrongs as a consequence of
ERISA violations: tFN41l

FN4l. Ol course, to the extent the distlict court

allows the pilots to amend their complaint on

remand pursuanT to F.R.Civ.P. 15, this list of

alleged wrongs may be exPanded.

(i) delay in implementation of the retirement
plan for three years; (ii) failure and *419

refusal to discuss or disclose the Plan and its
benefits to the Pilots upon repeated
requests; (iii) faiture to disclose the amount
of contributions by TACA, where the funds
were deposited, the type of investment
account and interest rates the invested funds
received; and (iv) collusion between TACA,
ALPA, and FBA to allow Huttinger to
receive benefrts to which he was not
legitimately entitled. tFN42l

FN42. FBA is only an intervenor in this appeal'

See infra. The original Complaint alleged

collusiol between ALPA, FBA, and Huttinger.

The amended Complaint, however, implicates

TACA in this collusion to improperly provide

Huttinger with funds.

1. Too Slow

Although, as we determined above, the Plan
was in effect in February, 1982, a detailed
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retirement plan laying out the rights and
obligations of the parties was not
implemented u¡til over three years later.
lFN43l In August of 1984, FBA was contacted
by ALPA about a possible contract to perform
retirement plan services. On October 30,

1984, a Plan Services Agreement was entered
between ALPA and FBA delineating specific
services that FBA would provide under the
Plan. In this Plan Services Agreement, FBA
agreed to take "all the steps required to make
the plan and tr-ust operative."

FN43. In an inquiry filed v/ith the U.S. Department

of Labor, Division of Technical Assistance, Bert

Haffner, one of the plaintiff TACA pilots,

complained of an "unusual time delay and lapse

from time of inception (t Feb 82) to the time of
issuance of plan outline (16 April 85)." R. I183.

However, while FBA's duties under the Plan
¿üe retroactive to February, 1982, any
fiduciary obligations undertaken by FBA in
the Plan Services Agreement do not begin
until October 30, 1984. Thus, assuming
without deciding that FBA had a fiduciary
duty to implement the Plan beginning on
October 30, 1984, there is still a disputed fact
issue as to which party had the responsibility
to implement the Plan from February, 1982
until the signing of the Plan Services
Agreement. tFN44l If the trial court on
remand discovers that TACA, ALPA, or
Iluttinger formally possessed or actually
assumed any fiduciary duty with respect to
implementing the Plan, then they will be
potentially liable for any damages resulting
from the delay in implementation.

FN44. There is nothing in either the "Letter of
Agreement" or the Plan itself úat imposes a

frduciary duty to implement the Plan.

2. Didn't Show

The pilots' alleged that Charles Huttinger
refused to discuss or disclose the Plan and
details about its benefits despite repeated
requests. Huttinger was appointed to the
pilots' retirement committee which, according
to section I2.4 of the Plan, [FN45] was
charged with interpreting and construing the
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Plan, determining questions of eligibility and
rights of participants and their benefrciaries,
and providing guidelines for the plan
administrator as required for the orderly and

unifor:rn administration of the Plan'

FN45. 12.4 Retirement Committee-ln order to

assist in the administration of the Plan. the

Association shall appoint a Retirement Committee

to: (a) interpret and construe the Plan; (b) determine

questions of eligibility and of rights of Participants

and tlleir Beneficiariesl (c) provide guidelines for

the Plan Administrator, as required for the orderly

and uniform administratiolt of the Plan'

The affidavit of Bert Haffner, one of the
TACA pilots, declares that Huttinger "refused
to supply [him] with a copy of the retirement
plan or tell [him] how to get one" despite
repeated requests. R. 1179. In July or
August of 1985, Haffner met with Huttinger
at his home "in order to obtain his help in
applying for all benefits [that he] might be

eligible for." R. 1180. Haffner claimed that
he "did this in accordance with
recommendations in ALPA manuals, to
contact the union chairman for help in
applying for benefits." R. 1180.

Another pilot, Juìes Corona, declared that
despite nrurlerous requests, he "was never
given any information as to where the TACA
contributed retirement funds were held in
Trust, nor when the plan was implemented,
nor any of the ERISA required disclosure
information until after *420 the August 1,

1985 termination date of the plan." R' 303'

Huttinger clearly assumed both a de facto

and a de jrrre role in construing the Plan and
informing the pilots about its contents. Thus,

we find as a matter of law that Huttinger had
a fiduciary duty to disclose information about
the Plan to the pilots when asked. Whether
he breached that frduciary duty must be

resolved on remand.

3. Couldn't Know

ALPA aïgues that it is not a fiduciary with
respect to the alleged failure to disclose

information about the Plan and its assets
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because the Plan charged the Plan
Administrator, FBA, with the day-to-day
administration of the Plan, and consistent
with Section 101 of ERISA, 29 U.S.C. $ 1021,

tFN46l with specifrc responsibility for
providing participants in the Plan with all
information required by law, including
information and repoñs regarding the Plan
and its assets. tFN47l

FN46. $ 1021, Dufy of disclosure and reporting

(a) Summary plan description and information to be

furnished to participants and beneficiaries The

administrator of each employee benefit plan shall

cause to be furnished in accordance with section

1024(b) of this title to each pârticipant covered

under the plan and to each beneficiary who is

receiving benefits under the plan--(l) a summary

plan description described in section 1022(a)(1) of
this title; and (2) the information described in

section 1024(b)(3) and 1025(a) and (c) of this title.

FN47. Formal responsibility to notiry benelìciaries

and participants about the Plan falls on FBA. 9.8

Powers, Duties and Responsibilities of the Plan

Administrator-The specific powers and

responsibilities of the Plan Administrator are to:

*t*t<**

(c) Prepare and arrange for delivery to
Participants such summaries, descriptions,
announcements and reports as are required to
be given to Participants under applicable laws
and regulations; Our opinion decides nothing
with respect to FBA. See infra.

However, while the responsibility for
notifying beneficiaries and participants with
Plan information formally fell upon FBA,
there are indications that FBA's actual
authority over Plan matters was (at least
sometimes) subordinated to and dependent
upon decisions by ALPA. tFN48l For
example, when the president of FBA, Richard
Watson, was asked why Huttinger rilas able to
apply for and begin receiving benefrts in
November of 1985, but Haffner was not
allowed to do the same, Watson reportedly
explained "that was the way ALPA had told
him to do it." tFN4gl
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FN48. The Plan plainly gives ALPA some fiduciary

riuties. Article ll.2 of the Plan gives ALPA the

authority to terninate the plan and the trust by an

instrument in writing signed by the president of

ALPA or his designee for such purpose. R' 1389'

Article ll.2 provides: Terminalion of Plan and

Trus¡-"This Plan and Trust may be terminated by

an instrument in writing signed by tbe President of

the Association or his designee fbr such purpose.

Notwithstanding the foregoing. the Plan shall

automâtically terminate in the event of a complete

rJiscontinuance of contributions by the Company,

Upon the tennination or partial termination of the

PIan, the rights of all affected Participants and

Beneficiaries to benefits accrued to the dâte of such

terminatiol, partial termination, or discontinuance,

to the extent funded as of such date, are

nonforfeitable." ALPA has the sole authority and

control to remove and appoint the Trustee. the Plan

Administrator ând the Investment Manager. Article

9.5(a) provides: The Association is empoweled to

appoint and remove the Trustee, the Plan

Administrâtor and the Investment Manager as it
deems necessary for the proper administlation of

the Plan, to assure that the Plan is being operated

for tlre exclusive benefit of the Participants and their

Beneficiaries in accordance with the terms of this

Agreement, the Internal Revenue Code and ERISA.

Article 9.5(c) explicitly provides for the discretion

of ALPA: "The Association may in its discretion

âppoint an Inveshnent Manager to manage all or a

designated portion of the assets of the Plan. In

such event, the Trustee shall follow the directives of

the Investment Manager in investing the âssets of

the Plan managed by the Investment Mânager.

While there is an Investment Manager, the

Association shall have no obligation under this Plan

with regard to the perfolmance or non-perfotmance

of the duties delegated to the Investment Manager."

FN49. Bert llafïner provided this information about

his conversation with Watson. R. 1181 .

Even if the actual fiduciary duty to disclose

information about the Plan falls upon FBA, its
failure to notify Plan participants *421 and

beneficiaries may not constitute a breach of
that duty because ALPA and TACA undert'ook
an obligation to keep FBA informed about

certain matters. IFN501 If ALPA failed to do

so, FBA may have been prevented from
fulfilling its frduciary duty to notify the
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beneficiaries and participants

FN50. Sections 3 and 4 of the Plan Services

Agreement provide in full: 3. Obtaining

Information*The Association agrees to fumish

information or data which FBA requests in order to

perforrn services under this Agreement within 90

days of the initial request or FBA will not be held

responsible for services under this Agreement.

FBA reserves the right to require that data be

furnished ovet the signature of an authorized

official of tbe Association or the entity or

representative providing the data on behalf of the

Association. FBA rese¡ves the right to reject

information or data which it considers unsuitable for

processing. FBA's sole responsibiliry, in this

regard. shall be to forward questionnaires and

forms as necessary to the Association on a timely

basis. enabling the Association to provide the

intbrmation needed. 4. Liability f'or lnformation-

The Association shall provide complete. accurate

and timely information, upon which information

FBA rnay rely fully. The Conrpany ând the

Association shall indemnily and hold FBA harmless

for errors, omissions. and inaccurate or incomplete

reports completed, based on inaccu¡ate. incomplete

or untimely information furnished by the Company

and the Association.

Similarly, in the Plan, TACA agrees to
supply "full and timely information to the
Plan Administrator on all matters relating to
the compensation of all Participants, their
periods of service, their reti¡ement, death,
disability or termination of employment, and
such other pertinent facts as IFBAI may
require." tFN51l However, any frduciary
duty on the part of TACA arising under $ 9.9
(or any other section) of the Plan is
unenforceable, because TACA is neither a

signatory nor a party to the Plan. tFN52l

FN5l. Plan $ 9.9 provides: 9.9 Inl'ormation From

Company--To enable the Plan Administrâtor to

perf'orm his functions, the Company shall supply

full and timely information to the Plan

Administratol on all matters relating to the

compensation of all Participants, their periods of

service, their retirement, death, disability, or

termination of employment, and such other pertinent

facts as the Administrator may require; and the

Administrator shall advise the Trustee and the
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IlÌ\'estment Manager of such of the foregoing facts

as may be pertinent to their duties under the Plan'

Subject to Section 9.2, all fiduciaries may rely upon

such information as is supplied by the Company and

shall have no dufy or responsitriliry to verifu such

information.

FN52. Merely because TACA was not â party to

the PIan does not preclude a finding that TACA was

a hduciary with respect to the Plan. If further facts

iliscovered on renland reveal that TACA undertook

actual obligations to notiÛ in accot'dance with $ 9.9

of the Plan. then TACA will be a fiduciary to that

extent. See Section ILB.4. Where'd the $ Go?

The trial coutt on remand must determine
the actual frduciary duties assumed by ALPA
and TACA with respect to providing FBA and

the Plan benefrciaries and participants with
information under the plan. [FN5B]

FN53. h a memorandum responding to ALPA's

motion to dismiss, FBA, a defendant below,

admitted that "[a] facrual determination is required

to determine \¡dtether those disclosures [pertaining

to the Plan] were made." FBA also asserted:

"Factual detel'minations abound in the delegation

issue, pretermitting summary judgment on that

basis." R. 1191.

4. Where'd the $ Go?

A genuine iszue of material fact exists as to

whether TACA and ALPA colluded with
Huttinger in order to provide him with
retirement benefits. As discussed supra,

Frank Landry declared in an affidavit that
each party to the alleged collusion was

motivated by different factors. According to

Landry, TACA threatened civil suit and

criminal prosecution against ALPA for the
intentional damage of TACA's engines by

some of the ALPA pilots. IFN54I In return for
ALPA's accepting the 1986 Pilots' Agteement,
TACA agr:eed not to carry out this threat.
TACA, meanwhile, would be able to move its
pilot base to El Salvador and avoid its
obligations under the Plan.

FN54. These allegations are discussed more fully in

the RICO section, infia.
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[?J Landry further claimed that Huttinger
was offered benefits to which he would
otherwise not have been entitled as an
incentive for him to vote against l}:re *422

pilots' interests. If such collusion did occur,

then TACA, ALPA, and Huttinger are
implicated as fiduciaries under 3(21X4)
because they would have exercised actual
control over the disposition ofthe assets ofthe
Plan, In other words, by allegedly colluding
to provide Huttinger with retirement benefits,
ALPA, TACA, and Huttinger became

fiduciaries over the distribution of Plan funds,

even if they are not listed as fiduciaries with
respect to that firnction.

C. Breach of Fiduciary Duties

Plan fiduciaries are statutorily prohibited
from dealing with Plan assets in their own
interest. tFN55l Moreover, the Plan
fiduciaries agreed to "discharge ltheir] duties
solely in the interest of the Participants and
their Beneficiaries" and to act "for the
exclusive purpose of providing benefrts to
Participants." tFN56l To the extent that
ALPA and TACA colluded with Huttinger to
provide the latter with Plan benefits, so that
the former could serve their own interests,
frduciary duties r¡/ere breached under $

1106(b).

FN55. $ 1106. Prohibited tt'ansactions

d.{c**!d<*

(b) Transactions between plan and fiduciary
A frduciary with respect to a plan shall not-{l)
deal with the assets of the plan in his own
interest or for his own account, (2) in his
individual or in any other capacity act in any
transaction involving the plan on behalf of a
party (or represent a party) whose interests
are adverse to the interests of the plan or the
interests of its participants or benefrciaries, or
(3) receive any consideration for his own
personal account from any party dealing with
such plan in connection with a transaction
involving the assets of the plan. 29 U.S.C. $

1106ft).

FN56. Article 9.2 provides in relevant part: General
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Fiduciarl' Duties-Each Plan fiduciary will discharge

his ttuties solely in lhe interest of the Participants

ând their Benetìciaries and act: (a) for the

exclusive pulpose of providing benefits to

Participants and their Benef¡ciaries and defraying

reasonable expenses of administering the Plan; (b)

with the care, skill, prudence and diligence under

the circumstances then prevailing that a prudent

person acting in a like capacity and familiar with

.such matters would use in the conduct of an

enterprise of a like châracter and with like aims; "'
No Plan fiduciary shall engage in any transaction

prohibited unrler ERISA, the Internal Revenue

Code. or any other law'" This Plan language

follows the terms of the ERISA provision on the

standard of care for fiduciaries: $ I 104' Fiduciary

duties (a) Prudent man standard of care (i) Subject

to sections ll03(c) and (d)' 1342' and 1344 ofthis

title. a fìduciary shall discharge his duties with

respect to a plan solely in the interest of the

p*rìi.ipun,, and beneficiaries and-(A) for the

exclusive purpose of: (i) providing beneñts to

participants and their beneficiaries; and (ii)

ã.fruying reasonable expenses of administering the

plan; (B) with the care, skill' prudence' and

Oilig.n . under the circumstånces then prevailing

that a prudent man âcting in a like capacity and

familiar with such matters would use in the conduct

of an enterprise of a like character and with like

aims; (C) by diversifuing the investments of the

plan so as to minimize the risk of large losses'

unless under the circumstances it is clearly prudent

not to do so; and (D) in accordance with the

documents and instruments governing the plan

'insofär as such documents and instruments are

consistent \ryith the provisions of this subchapter or

subchapter lU of this chapter' 29 U'S'C' $ I104(a)'

Moreover, we must stress that although

So*Ltt timitea the tiability of fiduciaries bV

il;;'t" the extent" language of $ 3(21XÐ this

ii*itutioo does not applv to $ 1105(a)' tFN5Tl

To illustrate, even if ALPA is only found to be

" 
fJ".i"w 'ito the extent" of appointing and

,"*oui"g-ttu Plan administrator *42! and

täJ""lrÑ581 ALPA mav stilt be liable' for

"*.-pfé, 
for the breaches of FBA if ALPA

;foti.in"tf"dl knowingly in, or knowinglv

undertlookl to conceal, an act or omission of

lFBAl, knowing such act or omission [was] a

breâch." $ 1105(aX1).

FN5?. $ I105. Liability for breach of co-frduciary

(a) Cilcumstances giving rise to liability ln addition

to any liability which he may have under any other

provision of this part. a fiduciary with respect to a

plan shall be liable for a breach of frduciary

responsibility of another fiduciary with respect to

thesame plan in the fbllowing circumstânces: (1) if
he participates knowingly in, or knowingly

undertakes to conceal. an act or omission of such

ottrel fìcluciary, knowing suclr act or omission is a

breach; (2) il by his failure to compiy with section

I 104(aXt) of this title in the administration of his

specific responsibilities which give rise to his status

aì a fiduciary, he has enabled such other fiduciary

to commit a breach; or (3) if he has knowledge of

a breach by such other fiduciary, unless he makes

reasonable efforts under the circumst¿nces to

remedy the breach. 29 U.S'C' $ ll05(a)'

FN58. This example is only an illustration to assist

the trial court on remand; it reaches no

conclusions.

D' Status of FBA

The pilots' case against FBA is still pending

in the district court. FBA has moved for

sunmary judgment against the pilots' claims'

but the irial court has not decided the motion'

lFN5gl Although the deeision appealedlrcrein

does not directly address FBA's fiduciary

status or liability, FBA has frled an intewenor

nrief seet ing to protect its interest in the

litigation. 
-Basicaþ, FBA appears !o..be

coricerned that since the trial court found that

iÀCe and ALPA \47ere not frduciaries, and

dismissed the claim against Huttinger, the

only party remaining upon which frduciary

duty can be imPosed is FBA'

FN59. In expectation of an appellate opinion that

would be forced to explicitly or implicitly discuss

the fiduciary status and liability of FBA' the trial

court mây, wisely, be waiting for our decision

before ruling on FBA's motion for summary

judgment. An obvious possibility is to consolidate

this remanded action with the FBA action'

Thus, in its intervenor brief FBA argues

that a d.etermination of whether TACA or

ALPA acted in accordance with the frduciary

provisions of ERISA is neither necessary nor
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relevant. FBA asserts that allegations of
improper plan termination do not raise any

ERISA issues'-but rather involve the RLA--

since plan termination is a mandatory subject

of collective bargaining under the RLA' FBA
also claims that the Plan should be placed into
trusteeship by voluntary action ofthe Pension

Benefits Guarantee Corporation (PBGC)'

FBA's argrrments are unconvincing. The

ERISA claim against ALPA and TACA on

which the Court below ruled'-the only ERISA

ruling before us on appeal--only concerned

action taken prior to Plan termination'
Because the District Court's mling properly

confined itself to the claims before it, and did

not address any ERISA claim related to Plan

termination, there is no ERISA "finding"
related to Plan termination which we could

reverse. FBA's request actually asks us to
become a fact-finder ab initio, a role which

does not properly rest with this Court. Booker

v. School Dist. No. 1,585 F.zd347,353 (8th

Cir.19?8) ("function of the appellate court is

not to make an initial decision [on factua]

issuesl but simply to review the action of the

trial court."), cert' denied, 443 U.S' 915, 99

s.ct. 3106, 61 L.Ed.2d 878 (1979).
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defendants with respect to the wrongs alleged

in the complaint. We remand to the trial
court for a determination not inconsistent with
this opinion.

IV. RICO CLAIMS

In their amended complaint, pilots sought

treble damages from TACA, ALPA and

Huttinger under two subsections of RICO.

tFN601 TVe must determine whether *424

TACA, ALPA, and Huttinger showed there
were no genuine issues of material fact

concerning the existence of (i) a RICO person'
(ii) predicate acts of racketeering activity, (iii)
a pattern of racketeering activity, and (iv) an

enterprise. tFN61l The absence of a fact issue

regarding any one of these elements is

sufficient to grant suÍlmary judgment

provided the legat analysis also favors the
movants.

FN60. l8 U.S.C. $ 1962. Prohibited Activities:

(b) It shall be unlawful for any person through a

pattern of racketeering activity or through collection

of an unlawful debt to acquire or maintain, directly

or indirectly, any interest in or control of any

enterprise which is engaged in, or the activities of

which affect, interstate or foreign commerce, (c) It

shall be unìawful for any person employed by or

associated with any enterprise engaged in' or the

âctivities of which affect, interstate or foreign

commerce, to conduct or participate, directly or

indirectly, in the conduct of such enterprise's affairs

through a pattern of racketeering activity ol'

collection of unlawful debt.

FN6l. Delta Truck & Tractor, Inc' v' J.I. Case

Co., 855 F.zd 241, 242 (srh Cir. 1988). cert'

deuied, 489 U.S. 1079, 109 S.Ct. 1531' 103

L.Ed.2d 836 (1989) ("Reduced to its three

essentials, a civil RICO claim must involve: (1) a

person who engages in (2) a pattern of racketeering

âctivity (3) connected to the acquisition,

establishment, conduct, or control of ân

enterprise."); see also Gray v. Cauble' 849 F.zd

946,949 n. 7 (5th Cir.l988) (test for $ 1962(c));

Moss v. Morgan Stanley. Inc', 719 F.2d 5' 17 (2d

Cir.1983), cert. denied, 465 U.S. 1025, 104 S.Ct.

1280,79 L.Ed.2d 684 (1984) (test for $ 1962(a)-

(c)).

Moreover, arguments by FBA that it should

initiate proceedings against PBC'C for
anciilary relief under the insurance guaranty
provisions of ERISA are not relevant to the
issue of whether TACA, ALPA, or Huttinger
had any fiduciary duties under the Plan. An
August 10, 1988 letter from the PBGC to the
president of FBA stated that the notification
given to the piiots was insufficient, and that
ih" Platt was an ongoing plan until properly

terminated. According to the PBC'C letter,
TACA is required to meet the minimum
funding standards under $ 302 ofERISA and $

412 of the Internal Revenue Code as long as

the Plan is ongoing. Thus, while the pilots

may ultimately choose to seek relief from the

PBGC, FBA cannot force it to take this
approach.

In slun, when summary judgment was

granted on the ERISA claims, the record

ãontained disputed issues of material fact

regarding the frduciary status of the
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The trial judge granted summary judgment

against the pilots. In brief, he found that if
any predicate acts occurred, they took place

before the alleged RICO enterprise came into
being. Additionally' none of the alleged
predicate acts were found sufficient for the

RICO claim. tFN62l The trial court did find
that a "pattern" of racketeering activities was

alleged, tFN63l but held that there r¡¡as no

enterprise because plaintiffs failed to allege

the appropriate "continuity" under either of
its enterprise theories.

FN62. For tlre specilics as to the trial court's

disposition of each of the alleged predicate acts, see

infra Part IV. B.

FN63. In nraking this ruling, the trial court was

constrained by R.A.G.S. Couture. Inc. v. Hyatt,

'7'74 F.2d 1350 (5th Cir.l985), although it made an

effort to show why no pattern should be found in

this circumstance.

Our review of a grant of summary judgment

is de novo. tFN64l The standards for granting
or denying srunmaly judgment ¿ìre well
known.

FN64. Impossible Electronics Techniques, Inc' v'

Wackenhut Protective Systems, lnc., 669 F.2d

102ó, 1030 (5th Cir'. Unit B 1982) ("In reviewing a

decision granting or denying suilrmary judgment'

this court applies the same legal standards as those

that control the district court in determining whether

summary judgment is appropriate.") (Citations

omittetl).

The party seeking srüìmary judgment bears

the exacting burden of demonstrating that
there is no actual dispute as to any material
fact in the case.... In assessing whether the

movant has met this burden, the courts

should view the evidence introduced and all
factual inferences from that evidence in the
light most favorable to the party opposing

the motion.... Atl reasonable doubts about

the facts should be resolved in favor of the
non-moving litigant.... A court must not

decide any factual issues it finds in the
record, but if such are present' the court
must deny the motion and proceed to trial.."
If reasonable minds might differ on the

Page 92

inference arising from undisputed facts, then
the court should deny summary judgment.

tFN65l

FN65. Id. at 1031 (citations omitted).

Appropriate summary judgment evidence

consists of "the pleadings, depositions,
answers to interrogatories, and admissions on

file, together with the affidavits, if any'"
F.R.Civ.P. 56(c). The affrdavits must be made

on "personal knowledge, shall set forth such

facts as would be admissible in evidence, and

shall show affirmatively that the affiant is
competent to testify to the matters stated
therein." F.R.Civ.P. 56(e). Finally, once the
movant has made and supported its motion as

provided in this rule, the "adverse party may
not rest upon the mere allegations or denials
of the adverse party's pleadings, but the
adverse party's response, by affidavits or as

otherwise provided in this rrrle, must set forth
specific facts showing that there is a genuine
issue for trial." Id.

*426 A. The RICO Persons

The Fifth Circuit recently clarifred the
definition of the RICO "person"--the
defendant--in Delta T?uck & Tractor, Inc' v.

J.I. Case Co. [FN66]

FNó6. 855 F.zd 241, 242 (5rh Cir.1988)' cert.

denied,489 U.S. 1079, 109 S.Ct. l53l' i03

L.Ed.2d 836 (1989).

If we are to restrict RICO to the type of
conduct Congress intended to proscribe, the
RICO person must be either one that poses

or has posed a continuous threat of engaging
in acts of racketeering.... The continuous
threat requirement may not be satisfied if
no more is pled than that the person has

engaged in a limited number of predicate
racketeering acts.

We are faced here with three RICO defendants

and two theories of the enterprise tFN67l
which configure them in different ways.

FN67. Pilots' two enterprise theories are discussed

in detail, infra, Part IV.D..
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1. Association-in-fact Persons

Under pilots"'association-in-fact" enterprise

theory, Huttinger, ALPA and TACA formed or

acted as an enterprise, whose alleged purpose

rvas to move the TACA pilot base, end ALPA's

representation of the TACA pilots, ensure

Huttinger's retirement benefits and

ultimately deprive the pilots of their rights
under the collective bargaining agreement'

Under this enterprise theory, all three could

be RICO defend.ants. According to pilots'

allegations and affidavit evidence, those goals

have been accomplished, so the enterprise no

longer exists. tFN681 There are no RICO

defendants under this theory.

FN68. This is discussed in detail in Part IV.D',

infra.

2. AlPA-as-EnterPrise Persons

I8l The pilots' other enterprise theory
regards ALPA as a lawful enterprise which
lvas the vehicle for racketeering activities
perpetrated by TACA and Huttinger' Under

this theo4r, ALPA can¡ot be a RICO person-'

or defendant--for the $ 1962(c) violation
because in such a situation, "the'person' and

the 'enterprise'must be distinct." [FN69] The

rationale for this distinction comes from the
language of the statute which deals with a

"person employed by or associated with any

enterprise." 18 U.S'C. $ 1962(c). [FN70] This
Ianguage shows that Congress intended for the

RICO person and the enterprise to be separate

entities.

FN69. Bishop v. Corbitt Marine Ways, Inc., 802

F.2d 122. 123 (5th Cir.l986); see also Atkinson v.

Anadarko Bank and Trust Co.. 808 F'2d 438,441

(5th Cir.), cert. denied, 483 U.S. 1032, 107 S'Ct'

3216.97 L.Ed.2d 780 (1987).

FN70. The Fifth Circuit has adopted the rationale of

the Seventh Circuit in this regard. See Haroco v'

American National Bank & Trust Co' of Chicago.

747 F.zd 384, 400 (7th Cir.l984), affd 473 U'S'

606, 105 s.ct. 3291, 87 L.Ed.2d 437 (1985).
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for the acts of Huttinger. If this were the
rrrle, all legal enterprises could be found liable
under RICO if their employees or agents were

involved in perpetrating predicate acts

through or against them' This is contrary to

the rule Congress meant to impose as

evideneed by the language of the statute.
ALPA is thus not appropriately a defendant
under this legal enterprise theory for purposes

of the $ 1962(c) violation, either as a RICO
person or vicariously.

t10lt11l ALPA can be both the enterprise
and a RICO defendant for the $ 1962(b)

violation. In contrast to the language of
subsection (c) which "requires a relationship
between the 'person' and the 'enterprise,'
subsection t ... I ß) require[s] only the use of an
'enterprise' by a 'person.' " [FN71] Thus the
RICO person and the enterprise need not be

distinct for a person to be held liable under
subsection (b). A frnding ofvicarious liability
on the part, of an enterprise which derived
benefrt from its representative's wrongful acts

is also consistent with this view. [FN72]

FN71. Liquid Air Corp. v. Rogers, 834 F.2d 1297,

1307 (?th Cir.l987), cert. denied, 492 U.S. 917,

109 S.Ct. 3241,106 L.Ed.2d 588 (1989).

FN72. Id.

*426 t12lt13l The continuing threat
requirement must stiil be met. For purposes

of the alleged subsection (c) violation, only
TACA and Huttinger could be defendants.
Pilots have not alleged that TACA constitutes
or has constituted a continuing threat--it is not
a RICO person. A fact issue exists as to
whether Huttinger poses a continuing threat
resulting from his receipt of retirement
benefits. This turns on the fact issue which
we frnd to exist, as to whether the receipt of
these benefits constitutes mail fraud.

For purposes of the subsection (b) violation'
pilots have alleged that ALPA poses a threat
of continuing harm to other victims' As an

example, they cite a suit against ALPA by
Continental Airlines pilots making much the
same allegations as the TACA pilots: ALPA
sold them out to protect itselffrom prosecution

[9] It would be incongruous here to find that
while ALPA, as the enterprise, cannot be a
RICO person, it can be hetd vicariously liable
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for the acts of sabotage it directed' This

allegation is urrefuted by any srÙnmarf/

judgment evidence' Thus the allegation that
ALÞA poses a continuing tlu"eat of engaging

in racteÞering activities remains to be

resolved. Likewise there is a fact issue as to

whether Huttinger's receipt of retirement

benefits is a continuation of racketeering

activity. Again, TACA is not a RICO person

for purposes of this violation' tFN?3l

fìN73. Although we have found that TACA is not

applopriately a RICO person--or defendant--for any

of the alleged RICO violations, pilots' allegatiorls of

TACA's past wrongdoing will frequently be

tliscussed in the remainder of this section' We will

explain the effect of TACA's stafus where

âPProPriate.

B. Racketeering ActivitY tFN74l

FN74. Racketeering activity is defìned in relevant

part as: (A) state law felonies: (B) acts indictable

under several sections of 18 U.S'C' relating to'

e,g.. bribery ($ 201), embezzlement from pension

and welfare tunds ($ 664). mail fraud ($ l34l)'

wire fraud ($ I3a3); (C) acts indictable under

sections of 29 U.S'C. including violations of

restrictions on payments and loans to labor

organizations ($ 186) and embezzlement from union

funrts ($ 501(c)); and (D) offenses involving fraud

under Title 11, in the sale of securities' etc' l8
u.s.c. $ l96l(l).

1. The Extortion Claim

l14l As one of the Predicate acts of

racketeering activity, the pilots claimed that
TACA, liP¡ and Huttinger committed

extortion in violation of Louisiana state law

tFN75l and 18 U'S.C. $ 1951' tFN761 In
support of these claims, the pilots alleged that
paagett, at the direction of Huttinger and

ALÈA, comrnitted acts of sabotage against

TACA aircraft and equipment to coerce

concessions during negotiation of the

collective bargaining agreement'

FN75. The particular provision of Louisiana state

law that was violated is not specified iu the RICO

case statement or the trial court's opinion'

We agree with the trial court that these acts

may not properly be considered predicate acts'

The pilots did not allege that these

extortionate acts tüere committed in the

establishment or conduct of the affairs of an

enterprise. If anything, they could only have

been hostile to the goals of an alleged

enterprise of which TACA and ALPA were

both members. IFN??I Finally, the acts of

sabotage a¡e not actionable because the pilots

did not allege or show that they sustained any

injury as a result. tFN?81 In fact, *427 lla.e

rubotug", under the theory advanced by pilots,

was intended to provide the pilots with an

advantage in the form of bargaining
concessions. It was not intended to deprive

them of any rights.
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FN76. l8 U.S.C' $ i95l lnterference rvith

conrmerce by threats or violelrce' "(a) Whoever itl

any way or degree obstructs, delays' or affects

commefce or the movement of any article or

commodity in commerce. by robbery or extortiou

of attempts or conspires so to do. or commits or

threatens physical violence to any person or

properfy in furtherance of a plan or purpose to do

anything in violation of this section shall be fìned

not more than $10,000 or imprisoned not more thân

twenty years, or both."

FN77. This claim could not properly be raised

under the AlPA-as-Enterprise theory in connection

wirh the $ 1962(c) claim since ALPA is not

properly a defendant for that claim. See supra

notes 68-?0 and accomPanYing text.

FN?8. R.A.G.S. Couture, Inc. v. Hyatt, '774 F'2d

1350, 1354 (5th Cir.l985) ("Any injury to business

or property caused by a violation of 18 U'S'C' $

1962(c) is sufficient.) (Emphasis added)' The

Fifth Circuit derived this rule flom Sedima,

S.P.R.L. v. Imrex Co., Inc.. 473 U'S' 479' 495'

105 s.ct. 3275,3284,87 L.Ed.2d 346' 358 (1985)'

which held, If the defendant engages in a pattern of

racketeering activity in a manner forbidden by these

provisions, and the racketeering activities injure the

plaintiff in his business or property, the plaintiff has

a claim under $ l96a(c).

2. The 29 U'S.C. $ 186 Violation

The pilots alleged that ALPA made illegal
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payments to a labor official in violation of 29

U.S.C. $ 186, which is section 302 of the
LMRA. tFN7gl In support of their claim, they
provide the following facts' Huttinger
suffered from a disabiÌity which prevented

him from flying. The result of this should

have been his removal from active status in
late 1984, five years after he became disabled.

Once removed ffom active status, he would not
have been entitled to sick leave, to be on the
priority list, or to represent ALPA in its
negotiations with TACA. Yet }luttinger
stayed on the seniority list, received sick leave

benefits, represented ALPA in its negotiations
with TACA, and received a $26,000 severance

payment.

FN79. 29 {J.S.C. $ 186 provides: (a) It shall be

unlawful for any employer or association of

enrployers or an-v person who acts as a labor

l'elations expert. adviser, or consultant to aD

employer or who acts in the interest of an employer

to pay. lend, or deliver, or agree to pay, lend, or

deliver. any molley or other thing of value-(l) to

any representative of any of his employees who are

employed in an industry affecting commerce: or (2)

to any labor organization, or any officer or

employee thereof, which represents, seeks to

represent, or would admit to membership. any of

the employees of such employer who are employed

in an industry affecting comrnerce; or (3) to any

employee or group or committee of employees of

such employer employed in an industry affecting

commerce in excess of their normal compensation

for the purpose of causing such employee or group

or committee directly or indirectly to inlluence any

other employees in the exercise of the right to

olganize and bargain collectively through

I'epresentatives of their own choosing: or (4) to any

officer or employee of a labor organization engaged

in an industry affecting commerce with intent to

influence him in respect to any of his actions,

decisions, or duties as a l'epresentative of

employees or as such officer or employee of such

labor organization. (bxl) It shall be unlawful for

any pelson to request, demand, receive, or accept.

of aglee to accept, any payment, loan, or delivery

of any money or other thing of value prohibited by

subsection (a) of this section.

t15lt16l There is no factual issue to be

resolved regarding these allegations for two
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reasons. First, ALPA has produced affidavits
and documents that we find establish as a
matter of law that under its constitution and
by-larvs, Huttinger was properly on the
"active" status list and therefore entitled to
alt the privileges of ALPA membership
including the right to vote and hold office.
Since the pilots presented no evidence to rebut
this, ALPA has shown the absence of a

material fact issue in this respect. Second,

the LMRA makes it illegal for an employer to
pay or lend money to a union that represents
its employees and for the union to receive or
demand such payments. However, the LMRA
excludes from coverage RLA employers and
employees. tFN8Ol Airlines and airline pilots
come under the RLA. IFN81I

FN80. 29 U.S.C. $$ 142(3), 152(2), (3); see also

United States v. Davidoff, 359 F.Supp. 545, 547-48

(8.D.N.Y. r973).

FN8t. 45 U.S.C. $ 182.

In response to the seemingly conclusory
statutory disposition of this issue, pilots raise
a zubtle argument. Their theory is that
TACA, ALPA, and Huttinger contractually
converted themselves from RLA to LMRA
coverage through the agreement by which
TACA was relocated to El Salvador and the
pilots were terminated. The district court
rejected this argument, frnding that TACA
was not relieved of RLA obligations until
September 1, 1985 which was after any
enterprise that may have existed rilas

dissolved. We agree that TACA was an RLA
employer when the alleged LMRA violations
occr¡rred. Although TACA is not a RICO
defendant, \Me must reach this issue to
determine the status of Huttinger and ALPA,
who were likewise subject to the RLA. Thus
no predicate racketeering act is stated.

3. The Mail and Wire Fraud Claims

The pilots have described forrr acts which
they allege constituted mail fraud and *428

therefore predicate acts for RICO, (1) On July
3, 1985 Huttinger wrote the pilots to say

negotiations between ALPA and TACA had
broken down. He said that regardless of the
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outcome of the negotiations, TACA rvould

have to contribute to the pension plan' TACA

has not continued its contributions to the plan'
(2) On Jiuly 24, 1985 Huttinger sent a Ìetter

and telegram to the pilots saying that TACA

and ALPA had reached an agreement "subject

to ratification." Pilots were not given the

chance to ratify the agreement. (3) On August

3, 1985 TACA sent a letter to the pilots

informing them that ALPA had agreed to the

relocation of the pilot base to El Salvador'

The pilots rvere given twelve days to decide to

leave TACA and take severance pay or to
move themselves and their families to El

Salvador. This communication did not inforrn

the piìots that their retirement fund would be

terminated or that they needed to take certain

actions to protect their eligibility to receive

benefits. Pilots later }earned that they had

lost their right to receive benefrts' (4) The

pilots allege that illegal payments of

,"u"tut u pay and retirement benefits were

made and aïe being made bY mail to

Huttinger in furtherance of the scheme to

defraud the Pilots.

The trial court disregarded the frnal

allegation (No. (a)) on the grounds that it had

not been pleaded with sufFrcient particularity
to withstand F'R'Civ'P' 9(b)' tFN82l It
apparently found that the other allegations of
mail fraud were insufficient, based upon its
general frnding that the alleged acts predated

any possible enterPrise.

FN82. This is discussed infra; see text

accompanYing notes 92-93.

t17l We disagree with the trial court's

characterization of the timing' These alleged

acts of mail and wire fraud occurred during

the negotiation Process. ALPA was

continuously in existence throughout this time

so any acts that occurred or were alleged took

place during the existence of the "ALPA-as-

enterprise " enterPrise.

t18l The crime of mail fraud is committed

when the mails are used as part of a scheme or

artifice to defraud. IFN831 The elements of

mail fraud as a predicate offense for civil
RICO purposes are:
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FN83. 18 U.S.C. $ 1341. Frauds and Swindles'

Whoever. having devised or intending to devise aÛy

scheme or artifice lo detiaud, or for obtåining

money or property by means of false or fraudulent

pfetenses. repl'esentations, or promises. ..' for the

purpose of executing such scheme or artifice or

attempting to tlo so. places in any post office or

authorized depository for mail matter, any matter or

thing whatever to be sent or delivered by the Postal

Service, or takes or receives therefrom, any such

mâtter or thing. or knowirgly causes to be delivered

by mail according to the direction thereon, or at the

place at which it is directed to be delivered by the

person To whom it is addressed, any such mâtter or

thing. shall be fined not more than $1,000 or

imprisone<l not more than frve years' or both.

(1) A scheme or artifice to defraud or to
obtain money or property by means of false

or fraudulent pretenses, representation or
promises.
(2) Interstate or intrastate use of the mails
for the purpose of furthering or executing
the scheme or artifrce to defraud'
(3) The use of the mails by the defendant

corurected with the scheme artifrce [sic] to
defraud.
(4) Actuai injury to the business or property

of the plaintiff. tFN84l

FN84. I D. McCormack, Racketeer Influenced

Corrupt Organizations 4-46--4-47 (Knowles Law

Book Publishing, Inc. 1989).

The mail fraud statute proscribes two

different offenses. The first is acting
pursuant to a scheme or artifice to defraud'
The second is acting pursuant to a scheme or

artifrce for the purpose of obtaining money or
property by means of false or fraudulent
pretenses, representations or promises'

lf'NASI Plaintiffs have alleged both tvpes of
schemes in this case.

FN85. Id. at 4-47, citing, United States v.

Margiotta, 688 F.2d 108, l2l (2d cir.1982)' cert.

denied, 461 U.S. 913, 103 S'Ct. 1891,7'7 L'Ed'2d

282 (1983) ("The prohibition against schemes or

artifices to defraud is properly interpreted to be

independent of the clause 'for obtaining money or

property.' ") (Citations omitted); see also United

States v. Townley, 665 F.2d 5?9, 585 (5th Cir'),

6,
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cert, denied, 456 U.S. l0l0' 102 S'Ct' 2305' 73

L.Ed.2d 130? (1982); Mclendon r'' Continental

GrouP, Inc'. 602 F'SuPP' 1492' 1507

(D.N.J.1985).

*42g llgl First, they allege that TACA and

Huftinjer operating through and with the

"tttutpãtu 
ÁlpA, schemed to achieve the

,ulotåtiott of TACA's pilot base to El Salvador'

inÑeoi Each of the participants had

i-tt¿iuiá"* motivations for wishing the

áchievement of this end, but they alt reqlired

the success of this common goal' In order to

u.ftiuu" their end, TACA, ALPA and

Huttinger participated in a scheme to defraud

tfre pitãts ãf tlt"it jobs and pension benefrts'

ff'NgZl Reading the facts in the light most

iavorable to the pilots, the following steps

could have occuned as part of this plan to

defraud. The pilots were sent letters telling

ihem that the plan would not be touched and

was not a subject of the negotiations between

rÀCn ana AlpA. Thev were told that the

agreement ultimately reached was-"subject to

rãtification." They were not told that the

"ã""*""t 
which was reached' and which

aãtually did not require ratifrcation by the

membership, terminated their pension

tenefits "[ ttt" time they had to decide

between quitting (for severance pay) and

relocating to EI Salvador'

FN86. The pilots also alleged that the association-

in-fact enterprise of ALPA, TACA' and Huttinger'

which we find ditt not exist, had this goal'

FN8?. The pilots have sufficiently alleged an intent

to defiaud' but even in the absence of such a

showing, the intent to defraud is imputed to civil

RICO defendants who act with reckless indifference

to the truth or falsity of their representations'

United States v. Frick, 588 F'2d 531' 536 (5th

Cir.), cert. denied, 441 U'S' 913' 99 S'Ct' 2013'

60 L.Ed.2d 385 (1979); see also United States v'

Love, 535 F.2d 1152, I t58 (gth Cir')' cert' denied'

429 U.S. 84'7, 97 s.ct' 130, 50 L'Ed'2d l19

(19?6); United States v' Beecroft' 608 F'2d 753'

'.57 (gth Cir'1979)' If the misrepresentations'

omissions and false promises alleged here were not

intentionâ!, then they were certainly reckless' The

RICO defendants correctly state that under the mail

fraud statute. the determination of what constitutes

fraud is leff largely to outside sources of law' Parr

v. Unired States' 3ó3 U.S.370,389,80 S'Ct llTl'
t182. 4 L.Ed.2d t27'7, 1289 (1960)' Thev are

incorrect. however- in their position that such fraud

must be founcl in the pilots' DFR' ERISA' LMRA'

or conversion claims. Clearly the state comnlon

law of fraud nray provide a source of substantive

law and the allegations are sufficient to support

such a claim havirtg been rnade'

These misrepresentations, omissions tFN88l

and false promises may have initially lulled

the pilots into inaction. Based on these

communications, they thought that Huttinger
and ALPA were protecting their interests and

they had no reason to question the system'
pitots allege that this conespondence

ultimately had the effect of defrauding them

of their jobs and pension benefits' TACA was

able to relocate; ALPA was not prosecuted

and was able to drop its representation of the

TACA pilots; Huttinger received se,verance

and retirement benefrts. Only the pilots lost

oot. The intentional misrepresentations and

omissions could have created a valuable undue

advantage for TACA, ALPA and Huttinger

tFNSgl and thus constituted a scheme or

artifice to defraud. tFNgOl

FN88. See United States v' Beecroft, 608 F'2d 753'

'157 (grh Cir'1979) (both comnunication of half

truths and concealment of material tàcts are

actionable under the mail fraud stâtute)'
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FN89. Although we have referred to TACA's goals

and the benefits it received, they are not necessary'

The fact issues with regard to ALPA and Huttinger

are sufficient to state the claim'

FN90. United States v. Rasheed. 663 p'2d 843' 849

(9th Cir.l98l), cert. denied,454 US' ll57' 102

s.ct. 1031,'11L.F;d.2d 315 (1982).

Adilitionally, the defendants allegedly

sought to obtain money or property by means

of false or fraudulent Pretenses'

representation or promises. These are seen in

their asserted motivations for their common

goal of effecting the relocation and the

tenefits each received as a result' ALPA

would save money by ridding itsetf of a small'

yet costly, local union. It would also avoid
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the expense of defending against civil cases

and criminal charges based on its alleged

sabotage of TACA's planes' Huttinger would
gain his severance pay and pension benefits.

tFN91l

FN9l. Because he letired at the appropriate time'

Huftinger qualified for pension benefits. However.

the pension plan was underfunded and could not

afford to pay full benefits to all the pilots eligible

for retirement uniler the plan. Thus, one could

infer lrom the undisputed facts that once Huttinger

began receiving payment under the plan, or realized

he could qualify for benefits and preempt any other

pilots fiom doing so, he had an incentive to

provoke the relocation. thereby denying the other

pilots the opportuniry to prove their eligibility'

Even before he began to receive retirement

payments, Huttinger had an incentive to keep the

pilots in ignorance of the effect a termination would

have and of their rights under the plan. As

chairman of the pension committee, he was in the

perfèct spot to have all the information needed to

protect his interest and at the same time to know

what infomation he should not disseminate in order

to protect that interest against diminution by the

claims of all the eligible Pilots'

*430 Orùy ALPA has controverted the goals,

outlined above, which pilots have asserted.

In an unchallenged affidavit ALPA has stated

that the cost of representing the TACA pilots
\¡¡as not a factor in its negotiating strategy or
posture. We point out that ALPA has not
said exactly what it was trying to accomplish

on behalf of the pilots. ALPA also has not
denied that it was threatened with criminal
prosecution and civil damage suits' In light
of the remaining undisputed facts and the
inferences therefrom, we find that mail fraud
has been suffrciently atleged to create genuine

factual issues regarding predicate acts of
racketeering activitY.

.We 
also disagree with the trial court's

disposition of the allegations of mail fraud in
connection with Huttinger's receipt of pension

benefits. F.R.Civ.P. 9ft) requires that "[i]n all
averments of fraud or mistake, the
circumstances constituting fraud or mistake
shall be stated with particularity." However,

Rule 9ft) is read in con¡ection with F.R.Civ.P.
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8 which requires only a "short and plain
statement of the claim sholving that the
pleader is entitled to reìief." tFNg2l The
pilots have certainìy pleaded sufficient facts to
put the defendants on notice of their claim
with regard to Huttinger's receipt of pension

benefits. As early as the Original Compìaint,
tFNg3l the pilots alleged that Huttinger had

breached his duty of fair representation, a

fiduciary duty, by agreeing to the structuring
of the termination agreement in such a way

that Huttinger's pension would be funded, but
no one else's. Additionally, in the amended
complaint, the pilots alleged that Huttinger
applied for and is receiving pension benefits
and that this was in connection with the
scheme to defraud the pilots.

FN92. F.R.Civ.P. 8(aX2); see Ross v' A.H.

Robins Co.,60':. F.ztJ 545,557 n.20 (2d

Cir.l979), cert. denied, 44ó U.S. 946, 100 S'Ct'

2175, 64 L.Ed.2d 802 (1980) ("'l'he requirement of
particularity does not abrogate Rule 8, and it should

be harmonized with the general directives ... of

Rule 8 that the pleading should contain a 'short and

plain' statement of the claim or delense and with

each averment should be 'simple, concise and

direct.' Rule 9(b) does not require nor make

legitimate the pleading of detailed evidentiary

matter.") (Citations omitted).

FN93. The claims alleged in the original complaint

were dismissed before the RICO claim was

addressed by the trial court. The làcn¡al

allegations contained in the Original Complaint are

relevant to the RICO claim. however, because the

Amended Complaint incorporates them all by

leference.

Finally, in the RICO Case Statement, the
pilots spent a great deal of time detailing their
factual allegations regarding Huttinger's
receipt of pension funds. They alleged, in
pertinent part, that Huttinger and ALPA
bargained âway TACA's obligation to
continue funding the pension plan in return
for TACA's agreement not to bring civil or
cri¡ninal charges against ALPA for the acts of
espionage described, supra. Huttinger was

aware that this leÍt the plan underfunded and

that not all pilots would be able to receive

their pension benefits. The pilots claimed
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that Huttinger intentionally faiìed to inforrn

them of their right to apply for early

retirement or of the fact that if they did not

apply for benefits prior to the terrnination of

fona;ng, they would not be entitled to receive

any benefits. Thus, the pilots argued that, in

mãnifest abuse of his fiduciarry position,

Huttinger assured himself of his own benefits

by keeping those he represented in the dark'

W" .uttttoi conceive of how the defendants

failed to be put on notice of the claim with the

amount of detail that was provided' We find

that the pilots have alleged with particularity

the defendants' acts which they contend

amount to fraud' tFNg4l

FN94. See Unimobil 84, Inc' v' Spurney' 797 F'2d

214, 21'7 (5th Cir.1986).

*431 4.Violation of 18 U.S'C' $ 664 tFNg5l

FN95. 18 U.S C. $ 664 Theñ or embezzlement

from employee benefit plan: Any person who

embezzles, steals, oÌ unlawf,rlly and willfully

abstracts or converts to his own use or to the use of

ânother, any of the moneys, funds, securities'

premiums, credits, property, or other assets of any

employee welfare benefit plan or employee penslon

benetìt plan, or of any fund connected therewith'

shall be fined not more than 510,000, or imprisoned

not mo¡'e than five Years, or both'

t20l Pilots allege that Huttinger's receipt of

retire*ent benefrts is a violation of 18 U'S'C'

$ 664. The trial court did not address this

issue, finding that pilots had not pleaded the

issue in its Original or Amended Complaints'

We disagree, frnding the allegation at

Paragraph 39 of the Amended Complaint

*herä pitots said: "On information and belief'

... TAdA and Charles J. Huttinger converted

-orruy and funds of the TACA Pilot's

"*ptãv"u 
benefit plan for their own uses'"

Adäitionalty, the trial court found that pilots

had. adduced no evidence on this claim since

the only relevant affidavit was not based on

p"rronul knowledge. We deal with this

finding below.

Pilots have not directly shown, by affidavit

or otherrüise, what acts constituted conversion'

who committed these acts, when the acts were
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done, or by whom' However, it is clear, in
connection with pilots' other factual

aìlegations, that they are refer"ring to
Huttinger's receipt of retirement benefrts'

The Ninth Circuit dealt extensivelv rvith $

664 liabilitv in United States v. Andreen, 628

F.2¿.l'296 (9th Cir'1980). The terms in the

statute are to be given their traditional
meanings. Thus, "[tìhe concept of un]awful
conversion encompasses the use of property'

placed in one's custody for a limited pulpose,

in an unauthorized marurer or to an

unauthorized extent." IFN96I Embezzlement

"encompasses the fraudulent appropriation of

the prðperty of another by one in lawful
possession thereof"' tFNg7l The statute

encompasses more than traditional
embezzlement and unlawful conversion,

however, and imposes tiability for intentional

breaches of special fiduciary duties imposed by

other statutes or the instruments governing

the trust. tFNg8l

FN96. Id. at l24l , citing, Morissette v' United

States, 342 U.S, 246. 272. '72 S.Ct. 240, 254. 96

L.Ed. 288 (1952).

FN97. Id., citing. United States v. Dupee, 569 F'2d

1061, 1064 (9th Cir.l978).

FN98. Id.

The RICO defendants argue that pilots have

not stated a predicate act here because they

have shown neither scienter, tFNggl nor that
Huttinger's receipt of pension benefits was

"substantially inconsistent with the frduciary

puq)oses and objectives of the .'. pension plan,

ãs set forth by statutes, bylaws, charters, or

trust documents which govern uses of the

funds in question." tFN100l

FN99. Id. Scienter is an essential element of a {i

664 violation.

FNl00. Brief of ALPA and Huttinger at 36-37'

citing, United States v. Andreen' 628 F'zd 1236'

1241(gth Cir.1980)'

We state once again that pilots' burden in
response to the motions for sunmary

Copr. @ West 2003 No Claim to Orig' U'S' Govt' Works

\¡Vesilaw:

16div-000405



901 F.2d 404
(Cite as: 901 F.2d 404, *431)

judgrnent was not to prove its case, but to
show the existence of genuine and material
fact issues regarding its essential elements.
The RICO defendants have not produced any

evidence negating the scienter element' They
have not demonstrated that Huttinger did not
act willfully, that is "with a fraudulent intent
or a bad pru?ose or an evil motive." tFN101l
Since the movants have not shown the absence

of any disputed fact issues in this regard, they
have failed to meet their burden' Thus the
allegations in the pilots' Complaints stand and

remain for resolution on remand'

FN l0l . Id

The fact that pitots have made allegations
which the RICO defendants refute in brief but
not with facts, by way of afñdavit evidence or
otherwise, shows that factual issues remain to
be resolved. The only way movants could
prevail on this aspect of their summâry
judgment motion is by a legal frnding that
Huttinger did not breach any fiduciary duties
under ERISA or 29 *432 U'S.C. $ 501'

tFN102l As we found above that Huttinger
clearly did breach fiduciary duties, tFN103l
the factual issues remain to be resolved'

FNl02. Pilots allege that Huttinger breached the

fiduciary duties imposed by ERISA and those

created by 29 U.S.C. $ 501. The ERISA claims

are dealt with, supra. 29 U.S.C. $ 501. Fiduciary

responsibility of officers of labor organizations: (a)

The officers, agents, shop stewards, and other

representatives of a labor organization occupy

positions of lrust in relation to such organization

and its members as a group. It is, therefore, the

duty of each such person ... to hold its noney and

properfy solely for the benefit of the organization

and its members....

FNt03. See supra, ERISA portion of opinion'

C. Pattern

The United States Supreme Court has

recently revised and "clarified" the defrnition
of pattern in the RICO statute. In H'J. Inc. v.
Nor"thwestern Bell Telephone Co., 492 U'S.
229, 709 s.ct. 2893, 106 L.Ed.2d 195 (1989),

the Supreme Court rejected the Eighth
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Ci¡cuit's "multiple scheme" requirement and
also disagreed with "those courts that have
suggested that a pattern is established merely
by proving two predicate acts." IFN104I the
Fifth Circuit has explicitly recognized that
H.J. Inc. narrowed the definition of pattern
from that previously used in this circuit.
tFN105l Thus prior Fifth Circuit precedent,

and those cases cited by the parties, are of
little assistance to us.

FN104. H.J., Inc., 492 U.S. at ---, 109 S.Ct. at

2899, 106 L.F,d.2d at 206.

FNl05. Smith v. Cooper/T. Smith Corp.. 886 F.2d
'155, 756 (5th Cir.1989). The prior Filrh Circuit

pattern requirement was described in R.A.G.S.

Couture, Inc. v. Hyatt, 774 F.2d 1350, 1355 (5th

Cir.l985) (holding that two "related" acts of mail

fraud constitute a pattern).

In H.J. Inc., the Supreme Court found that
RICO's legislative history reveals Congress'
intent that to prove a pattern of
racketeering activity a plaintiff or
prosecutor must show that the racketeering
predicates âre related, and that they amount
to or pose a threat of continued criminal
activity. tFN106l

FNl06. H.J. Inc., 492 U.S. at ---, 109 S.Ct. at

2900, 106 L.Ed.zd at 208. The relationship

element has been defined by borrowing from a

related statute. "[C]riminal conduct forms a pattern

if it embraces criminal acts that have the same or

similar purposes, results, participants, victims, or

methods of commission ot othenilise are interrelated

by distinguishing characteristics and are not isolated

events." [FNl07ì The Supreme Court found the

delìnition of continuity more difhcult. and opted f'or

a flexible approach that they believe derives from a

common everyday understanding of RICO.

FNIO?. Id. The definition of relationship thus

adopted is the pattern definition tiom Title X of the

Organized Crime Control Act (OCCA), which is the

Dangerous Special Offender Sentencing Act, l8
U.S.C. $ 3575, et seq. RICO forms Title IX of
the OCCA.

What a plaintiff or prosecutor must prove is
continuity of racketeering activity, or its

Copr. o West 2003 No Claim to Orig. U.S. Govt' Works

\¡\þstlarnq

16div-000406



Page 101
901 F.2d 404
(Cite as: 90f F.2d 404, *432\

threat, simpliciter"" "Continuity" is both a

closed- and open-ended concept' referring

;;i;". to a closed period ofrepeated conduct'

ã* to putt conduct that by its nature projects

irrto tfte future with a threat of repetition""

It is, in either case, centrally a 
-temporal

to".åpt--u"¿ particuiarly so in the. RICO

contelt, where what must be continuous'

nlCo'r'predicate acts or offenses' and the

reiationstrip these predicates must bear to

one another, aÏe distinct requirements'

tFN108l

FNl08. ld.' 4gZ U S' at ----' 109 S'Ct' at 2901'

106 L.Ed.2d at 209 ' The Court went on to clarify

how "continuity" may be proved' A party alleging

a RICO violation may demonstt'ate continuity over a

closed period by proving a series of related

predicates extending over a substantial period of

iirn.. Prediate acts extending over a few weeks or

months aild threatening no future criminal conduct

do not satisry this requirement: Congress was

concerned in RICO with long-term criminal

conduct. Often a RICO action will be brought

before continuiry can be established in this way' In

such cases, liabiliry depends on whetlrer the threat

of continuitY is demonstrated'

*433 t21l The relationship element is easily

,utirf*à here by pilots' allegations' First' all

oi irt" pt al.atã acts were aimed at achieving

;.otti" goal--relocation of the pilots'-base to

El Salvador' OnlY throuq]r the

;;.";pïth*ent of this goal could all 
-of 

the

mCO' defendants' subsidiary goals be

accomPtished. Second, *u IT+ the

participants were the same: ALPA and

ifoitittg"t' Third, the victims were the same:

lrtu pilãts. Finally, the events are in n: way

isoláted, but are reiated in the sense that thev

all occurred or cornmenced during or grew out

of the process of negotiating- 'IACA's

relocation progïam' The RICO defendants

have put on some evidence that might negate

lù ftttt element' For example' they have

trtã*ãJ trt"t ALPA's actions were not

Áoti',rat"a by a desire to rid itself of a small'

costly union. They havg -1o!' 
however'

*å¡"it"a the allegation that ALPA gave in to

fÀCn to avoid prosecution for its sabotage

u.ti.riti"r. Likewise, they have tried to show

iftut ff"tti"ger's receipt of pension benefrts

was proper from the standpoint of FBA' They

haue nót, however, removed factual disputes

regarding the propriety of Huttinger's

activities or his goals.

In sum, pilots have alleged relationship'

fne RIôO defendants' affidavits and

submissions do not "show that there is no

gerrrrine issues as to any material fact" in this

i"g*a. F.R.Civ.P. 56(c). Thus, on remand'

tnã t iut courl must determine whether the

relationship element of the pattern

requirement is met'

We find that the continuity element of the

pattern requirement is disposed of by our prior

äiscossion-of the RICO person requirement'

There we found the existence of factual issues

regarding the threat of continued racketeering

;ä"ttt îy these defendants/appellees' At

i"u*t .ot"u of the racketeering acts that

threaten to continue are related under the test

applied above and for the sarne reasons'

D. EnterPrise

Pilots have developed two alternative

theories of the enterprise' The above

discussion has made reference to these

separate claims where necessary, and they

wilt be deatt with in detail here'

l. "Association-in-Fact" Enterprise

l22ll23il An association-in-fact enterprise

must also meet a continuity requirement'

Such an enterprise "(1) must have an existence

separate and apart from the pattern of

raitoetee¡ttg, (2) rnust be an ongoing

organization and (3) its members must

function as a continuing unit shown by a

hierarchical or consensual decision making

,tto.t*"." tFN109l We find that the

association-in-fact enterprise, if it 
. 
ever

;;J"ã, was one that "brieflv flor¡rished and

faded" and therefore fails to meet the

reqnire-ettt that it function as a continuing-runit. 
We do not believe this to be

inconsistent with our findings of fact issues

;;;;dt"c continuitv in the RICO person and

itrã putt"t" requirements' There the threat

was'sufficient if it *u*u from an individual'
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Here pilots were required to show that the

enterprise as a whole functioned as a

continuing unit. In a case like this, where the

enterprise's goals have been accomplished,

and where those goals were achieved in a

matter of months, through a discrete pattern

of activity, there is no continuity.

FNl09. Delta Truck & Tractor, Inc. v' J.I. Case

Co., 855 F.2d 241,243 (5th Cir.1988)' cert'

denied, 489 U.S. 1079, 109 S Ct. l53l , i03

L.Ed.2d S36 (1989), citing, Manax v. McNamara,

842 F.2d 808, 811 (5th Cir.l988); Foval v' First

Nat'l Bank of Commerce' 841 F.2d 126' 129-30

(5th Cir.1988); Montesano v. Seaf¡rst Comnrercial

Corp., 818 F.2d 423, 426-2'l (5th Cir.1987);

Atkinson v. Anadarko Bank & Trust Co., 808 F'2d

438.440-41 (5th Cir'1987), cert. denied. 483 U'S'

1032, tO7 S.Cr. 32?6, 97 L.Ed.2d 780 (1987);

Shaffer v. Witliams, '194 F.2d 1030' 1032 (5th

cil. r986).

FNll0. See Ocean Energy II v. Alexander &

Alexander, Inc.. 868 F.2d 740, 748-49 (sfh

Cir. i989), citing, Montesano v. Seafirst

Commercial Corp'. 818 F.2d 423,42'1 (sth

Cir.1987).

2, ALPA as Enterprise

t24l The pilots' second enterprise theory sees

ALPA as the legal enterprise which wâs a
vehicle for raeketeering activities by TACA
and Huttinger. tFN111l There is no question

that ALPA itself satisfres $ 1961(4)'s

definition of enterprise: "'enterprise' includes

any individual, partnership, corporation,
association, or other legal entity, and any

union or group ofindividuals associated in fact

In addition, pilots have not alleged or shown

the existence of an enterprise separate and

apart from the pattern of racketeering

"ãtiuity. 
tFN110l It appears that once the

"Pilots' Agteement" was reached, and the

follow-up acts--such as obtaining the pilots'

severances and terminating ALPA *434

representation--had occur'red, the enterprise

eeãsed to exist. In reality, the association of
ALPA and Huttinger had no alleged purpose

other than to commit the predicate acts

leading up to the relocation.
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although not a legal entity." ALPA was

continuously in existence throughout the
period when the alleged predicate acts

occrnTed. It remains in existence today'
Thus this district court erred in not finding an

enterprise under this theory.

FNlll. ALPA's position as a defendant under this

theory is discussed, supra at Part IV.A'l '

E. RICO Conclusion

We have found that TACA is not an

appropriate RICO defendant because pilots did
not allege that it constitutes a continuing
threat. ALPA is a RICO defendant only for
purposes of the $ 1962(b) violation; it carmot

be both the enterprise and a defendant for
purposes of the $ 1962(c) claim. Huttinger is
properly a RICO defendarú as to al] of pilots'
claims.

With regard to the alleged predicate acts of
racketeering activity, we have affirmed the
trial court in some regards and reversed in
others. We agree with the trial cour:l that the
extortion claim was not properly alleged nor
supported by the record. The 29 U.S.C' $ 186

claim cannot stand because RLA employers

and employees, as a matter of law, are not
subject to this provision of the LMRA. We

reverse the trial court's decision with respect

to the mail and wire fraud claims. There are
genuine issues of material fact. Finally, we

frnd that the summary judgment movants
have not met their burden of showing the
absence of factual disputes regarding
Huttinger's alleged embezzlement or

conversion. Thus pilots' allegations remain
to be resolved on remand.

The Supreme Court's recent decision in H.J.,
Inc. hotds that in order to prove a pattern of
racketeering activity, the RICO plaintiff must

show both relationship and continuity. We

affrrm the trial court's holding that a pattern
was properly alleged under this new test.
The increased complexity of the new test
requires that rre remand this issue for
resolution of material factual disputes.

Finally, we affrrm in part and reverse in
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part the trial court's holding that there was no

enterprise alleged. We agree that there was

no "association-in-fact" enterprise alleged

because pilots could not show the requisite
continuity. However, we hold that the pilots
properly alleged that ALPA is a RICO
enterprise.

V. Discovery Issues

The pilots filed an amended complaint
setting forth a RICO claim on April 6, 1987

and a RICO Case Statement, required by the

district court's standing order, on August 25,

1987. At no time in this interval did the
pilots seek discovery. ALPA, TACA and

Huttinger moved for summary judgment on

the RICO claims and those motions were set

for hearing on October 21,7987. After the
motions were set for argument, the pilots
requested and received a "courtesy"
continuance tFN112l postponing the hearing

until December 2, 1987. Once they had the
continuance, pilots noticed the depositions of
Huttinger, FBA and Captain Donald Scott for
the last week in October.

FN I 12. We adopt this term to refer to an

unopposed continuance motion signed by the trial

court.

TACA, ALPA and Huttinger moved for
protective orders pursuant to F.R.Civ.P. 26(c)

and (d) to prevent the taking of these

depositions prior to the resolution of the

srunmary judgment motions. The hearing on

the summary judgment motions was again

continued so that the requests for protective

orders could be heard. At ALPA's request the

depositions were rescheduled *435 to mid'
December. The trial court granted the
protective order staying discovery pending its
decision on the summary judgment motions'
Eventually, the summary judgrnent motions

were granted on March 17, 1988' with no

discovery having been taken.

In its order, the trial court stayed discovery
pursuant to F.R.Civ.P. 26(c) "for good cause'"

It found that many of the issues raised by the

swnmarf,¡ judgment motions were purely legal

and that discovery would therefore not aid
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their resolution. As to the factual issues
presented by the motion, the trial court mled
that "the plaintiffs have failed to identify with
the requisite specificity of F.R.Civ.P. 56(Ð the
issues which must be amplified by discovery."

F.R.Civ.P. 56(f) provides that:
Should it appear from the affidavits of a
party opposing the lsummary judgmentJ

motion that the party cannot for reasons

stated present by affidavit facts essential to
justify the party's opposition, the court may
refuse the application for judgment or may
order a continuance to permit affidavits to
be obtained or depositions to be taken or
discovery to be had or may make such other
order as is just.

Í2511261 However, what existed below was

not a Rule 56(f) motion. In the typical 56(f)

case, a nonmovant submits affidavits and
requests additional time to conduct discovery
to enable him to respond to a surnmary
judgment rnotion. In the case at bar, a
continuance was granted. In the time thus
created before the hearing on the motions, the
pilots sought discovery to enable them better
to respond. In the ordinary course of events
this discovery would have been freely allowed,
even unquestioned. However, in this case,

the srüunary judgment movants, ALPA,
TACA and Huttinger, moved the couvt for a

Rule 26(c) protective order to prevent the
taking of the depositions. Thus the burden
'was on ALPA, TACA and Huttinger to show

why a protective order was waranted. The
burden was not on the pilots, other than in
rebuttal, to show why the discovery was

needed. tFN113l Although the trial court
applied the wrong standard and placed the
burden on the wrong party, we frnd that it
reached the correct result.

FNI13. Had pilots sought a continuance for

purposes of obtaining summary judgment evidence,

the burden would have been on them to demonstrate

" 'how posþonement of a ruling on the motion

[would] enable [them], by discovery or other

means. to tebut the movant's showing of the

absence of a genuine issue of fact.' " S.E.C. v.

Spence & Greene, 612 F.2d 896' 901 (5th

Ci¡.1980), citing, Willmar Poultry Co. v' Morton-
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Norwich Products, lnc.. 520 F.2d 289. 29'l (&¡lt

Cir.l975), cert. denied, 424 U.S' 915' 9ó S'Ct'

t116. 4'7 L.Ed.2d 320 (1976). However, as we

lìave stated. supra. no Rule 56(f) motion was filed'

Pilots had already received the continuance order

rvhen they noticed the depositions' Pilots had a

rebuttal burden, but no burden to make a prima

facie showing of need. We acknowledge that pilots

filed a Rule 56(f affidavit in response to the

motions for protective orders. This was an

inappropriate response on their part' Pilots did not

have the burden to make a Rule 56(Ð showing to

counler the Rule 26(c) motions'

expense would not be "undue." Pilots did
reÀpond. They argued that the case was still
in a "preliminaty stage" given the complexity

of the legal issues involved and that they had

"always contemplated discovery" but that the
"early motions of the defendants simply

required rlone.r' Also they pointed to the fact

that no pretrial discovery deadline had been

set.

The protective order suspended activity until
a decision could be made on the summary
judgment motion. The trial court sought to

i".otn" an issue that might preclude the need

for the discovery altogether thus saving time
and expense. tFN114l In response to the
movants' showing, the pilots failed to show

the protective order was unwarranted. They

asserted no facts they hoped to adduce, no

genuine issues of material fact they hoped to

ãreate, no showing they hoped to rebut. In
fact pilots said they had sufficient evidence to

defeat the summary judgrnent motions and

sought discovery only to obtain "better"
evidence.
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FNl14. Trial courts possess broad discretion to

supervise discovery. Pan-lslamic Trade Corp' v'

Exxon Corp., 632 F.zd 539' 550 (5th Cir.l980)'

cert. denied, 454 U'S. 927' 102 S.Ct. 427, 1A

L.Ed.2d 236 (1981).

FNll5. Williamson v. United States Dept' of

Agriculture, 815 F.2d 368' 382 (5th Cir'1987)'

citing, Paul Kadair, Inc. v' Sony Corp' of America'

694 F.2d 1017, 1029-30 (5th Cir' 1983)'

Discovery is not justified when cost and

inconvenience will be its sole result. tFN116l
On the record before it, the trial court had to

reach the decision that it did reach. The

procedural posture of the case and the

"IJpon motion by a party or by the person

Í?om whom discovery is sought, and for good

cause shown," a district court is authorized to

"make any order which justice requires to

protect a party or person from annoyance'

ãmbarrassment, oppression, or undue burden

or expense." F.R.Civ.P. 26(c). In their
motions for protective orders, the defendants

gave seveïal reasons why this discovery was

iot needed prior to the resolution of the

swnmaïy iudgment motions which, if granted,

would preclude the need for the discovery

altogether. They correctly stated that no

discovery was needed to resolve the motions to

dismiss under F.R'Civ.P. 12(bX6)' Such

motions are decided on the face of the

complaint. Defendants also argued that the

srmrmary judgment motions could be decided

as a matter of law on the basis of the

undisputed facts already before the court'
They alleged that the timing of the

depósitions--coming as they did after the grant

of a courtesy continuance to respond to the

motions--was evidence of bad faith' Finally,
they argued that since the discovery was not

needed to resolve the summary judgment

motions--and thus perhaps *436 not needed at

alt--the depositions woutd be unduly expensive

and bu¡densome.

We find that bY these arguments ALPA,

TACA and Huttinger met their burden of

showing, prima facie, why a protective order

was warranted--that is, why the discovery

sought would be unduly burdensome and

expensive. Thus the burden reverted to the

pil,ots, on rebuttal, to show a need for the

ã"potitio* such that their bu¡den and

We find that Pilots' showing 'was

insufficient. " '[A] plaintiffs entitlement to

discovery prior to a ruling on a motion for
sunìmary judgment is not unlimited and may

be cut off when the record shows that the
requested discovery is not Ìikely to produce

the facts needed by tthe partyl to withstand a

Rule 56(e) motion for summary judgment'' "

tFN115l
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shorvings of the parties Ìeft it little choice'

Whether the trial judge surnised that pilots
rvould not be able to defeat the summary
judgment motions or whether he, like us' saw

suffrcient disputed facts to preclude srülmary
judgment is irrelevant' Under the

circumstances, there was no abuse of
discretion in the order staying discovery until
the summaly judgment motions were resolved.

tFN117l

FN1l6. See Washington v. Norton Manufàcturing,

lnc., 588 F.2d 441 . 447 (5Th Cir.1979)' cert'

denied. 442 U.S. 942, 99 S.Ct. 2886' 6l L'Ed.zd

313 (1919) (discovery properly denied where it

"could not have added any significant facts and

would only have been expensive and burdensome

..."); Wyatt r,. Kaplan. 686 F.2d 2'16, 284 n. 15

(5rh Cir.l982) (clarifuing Washington )'

FNI17. See Scroggins v. Air Cargo, Inc', 534 F.2d

1124. lt33 (5th Cir.l976) (no abuse of discretion

in limiting discovery to issues raised by the

summary juclgrnent motions, although "the situation

would be quite different if plaintiff had been denied

discovery which related to the summary judgment

motion").

Of cowse our finding that the staY of
discovery was not an abuse of discretion has

no effect as to those matters remanded. The
parties are entitled to the full scope of
discovery generally available during
preparation for trial'

VI. Conclusion

Our opinion affirms in part' reverses in part,

and remands in Part'

We affirm the triat court's holding tJrat

pilots' labor law claims were barred by the

statute of limitations.

As for ERISA, we reverse the trial court's

holding that the Plan was not in effect until
April 15, 1985. On remand, we instruct the

court to accept as a matter of law that the

Plan was in effect on February 1, 1982.

We reverse the court's holding that there
were no genuine issues of material fact as to
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whether ALPA, TACA, or Huttinger had *437

any frduciary duties under the Plan. On

remand, we instruct the court to deterrnine
whether ALPA, TACA, or Huttinger had any

frduciary duties with respect to the ERISA-

based wrongs alleged in the complaint. We

also find as a matter of law that Huttinger
had a fiduciary duty to disclose information
about the Plan when asked'

On the RICO issues, we affrrm the trial
court's holdings that: (i) TACA is not a RICO
defendant; tFN118l (ii) pilots have not
properly alleged extortion or a violation of 29

U.S.C. $ 186 as predicate acts; (iii) a pattern
of racketeering activity was alleged; and (iv)
no association-in-fact enterprise existed'

FNll8. We also find thât ALPA is not a RICO

defendant for purposes of the $ 1962(c) claim.

We reverse the trial court and hold that
ALPA was a RICO enterprise. Finally, we

find that genuine issues of material fact exist
with regard to the following allegations made

by the pilots: (Ð ALPA and Huttinger are

RICO persons and thus appropriate RICO
defendants; (ii) predicate acts of mail and wire
fraud and an 18 U.S.C' $ 664 violation
occurred; (iii) a pattern of racketeering
activity exists; and (iv) ALPA constitutes an

enterprise for RICO purposes' Because we

frnd that a genuine iszue of material fact
exists as to each of the elements essential to
stating a valid RICO claim, we remand these

issues to the trial court for proceedings not
inconsistent with this oPinion.

Lastly, we affrrm the trial court's decision to
grant a protective order staying discovery
pending its summary judgment decision. Our

affirmance of this order has no effect as to
those matters remanded' We expect that
discovery will proceed on a normal course at
that time.

AFFIRMED IN PART, REVERSED IN
PART ANDREMANDED.

ON PETITION FOR REHEARING

PER CURIAM:
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[27] Defendants-Appellees Air Line Pilots

Association, International (ALPA) and

Charles J. Huttinger (Huttinger) petition this
court for rehearing in our opinion, Landry v'
Air Line Pilots Association International AFL-

CIO, 901 F.2d 404 (5th Cir.1990). In Landry,
we reversed the District Court's grant of
sunmary judgment to ALPA and Huttinger'
tFNll Although we remanded the case to the

District Court for a determination of several

issues, we also entered frndings against ALPA
and Huttinger as to the following: (i) "we

instmct the court on remand to accept as a
matter of taw that the fretirement plan for the
plaintiffs-pilotsl was in effect on February 1,

1982" Landry, at 477 and (ii) "we find as a

matter of law that Huttinger had a frduciary

duty to disclose information about the Plan

whenasked." [FN2] Landry, al 420.

FNl. TACA International Airlilres, S.A. was also a

defendant in that action. TACA's petition for

relrearing. however. has been denied'

FN2. We also inadvertently stated: 'As we found

above that Huttinger clearly did breach fiduciary

duties. the factual issues [as to whether 18 U.S.C' $

664 was violatedl remain to be resolved'" TACA

at 432. We intended to assert that "Huttinger

clearly did possess fiduciary duties." Obviously'

however, in light of our discussion herein, we no

longer make any conclusive findings with respect to

Huttinger's fiduciary duties, except to hold that a

genuine issue of material fact exists âs to whether

or not he had any fiduciary duties. Factual issues

also exist as to whether any fiduciary duties which

Huttinger may have had were breached.
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respond *438 could subject them to adverse

factual frndings or to adverse legal
determinations predicated on such factual
deterrninations), as, for example, they would
have been had plaintiffs cross-moved for relief,
the effect of entry of factual findings against
ALPA and Huttinger under these

circumstances dePrived them of an
opportunity to dispute the facts material to
the plaintiffs' claims. Fountain v. Filson' 336

u.s. 681, 683, 69 S.Ct. 754, 755,93 L.Ed. 971
(19a9); E.C. Ernst, Inc. v. General Motors
Corp., 537 F.2d 105, 109 (5th Cir.1976)'

Accordingly, we modifu our earlier opinion
to withdraw the two findings, supra. Instead,

based on the evidence discussed in Landry, we

now hold that there was a genuine issue of
material fact as to whether (i) the retirement
plan was in effect on February 1, 1982, and (ii)
Huttinger had a fiduciary duty to disclose

information about the plan when asked. On
remand, after the parties have been given a
full opportunity to discover and present the
evidence, these issues are for determination by
the trier offact in accordance with or¡r earlier
opinion, Landry v. ALPA, 901 F.2d 404, as

modified herein.

ALPA and Huttinger have also questioned

our use of 29 U.S.C. $ 501(a) in the portion of
our opinion which holds that a fact issue exists

as to whether there was a violation of 18

U.S.C. $ 664 (a RICO predicate act)' Section

501(a) imposes special fiduciary duties upon
offrcers oflabor organizations. As we stated in
our opinion, see Landry aI 431, text
accompanying note 98, a breach of special

frduciary duties may be a violation of $ 664.

In order to clarify this holding, we insert the
following text at the end of the existing
footnote 102, LandrY at 432

We frnd that a fact issue exists as to whether
Huttinger breached any of the fiduciary
duties imposed by 29 U.S.C. $ 501(a). As

we state, supra, "intentional breaches of
special frduciary duties imposed by other
statutes ..." then 18 U.S.C. $ 664 may give

rise to liabitity under 18 U.S.C. $ 664'

With respect to ALPA and Huttinger's
criticism of that portion of our footnote 87,

In their petition for rehearing, ALPA and

Huttinger urge that on a motion for summary
judgment, the Court's role "is not '.. to weigh

the evidence and determine the truth of the

matter but to determine whether there is a

genuine issue for trial." Anderson v. Liberty
lobby, lnc., 477 rJ.S. 242, 249, 106 S.Ct' 2505,

2511, gL L.Ed.2d 202 (1986); Mozeke v'
International Paper Co., 856 F.2A' 722 (1th

Cir.1988). This court went too fast in making
findings against ALPA and Huttinger'
Because they have never been placed on notice

of any need or obligation to respond to any of
plaintiffs' assertions (i'e,, that a failure to
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Landry aL 429, which states that state law
fraud may serve as a source ofsubstantive law
for the mail fraud claim and the question of
pre-emption which they raise, we neither
approve nor disapprove their position. The
resolution of this issue must await the
development of all the facts before the trier of
fact.

In all other respects, the petition of ALPA
and Huttinger for rehearing is denied.

901 F.2d 404, 134 L.R.R.M. (BNA) 2311, 115
Lab.Cas. P 10,090, RICO Bus.Disp.Guide
7490

END OF DOCUMENT
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Supreme Court of Florida.

Don ald RASMUSSEN, Petitioner,
v,

SOUTH FLORIDA BLOOD SERVICE,
INC., Respondent.

No.67081

Jan. 5, 1987

AIDS victim served blood donation
organization with subpoena requesting names
and addresses of blood donors. The Circuit
Court denied motion to quash subpoena, but
the Third District Court of Appeal, 467 So'2d
?98, reversed, and certifred question of great
public importance. The Supreme Court,
Barkett, J., held that AIDS victim was not
entitled to subpoena to assist him in proving
that source of his disease was blood
transfusions he received in medical treatment
following automobile accident; privacy
interests ofblood donors and society's interest
in maintaining strong volunteer blood
donation system outweighed victim's interest,
which could be protected under present

discovery rules, pursuant to which method
could be formulated to verify organization's
report that none of the donors was known
AIDS victim, while preserving confidentiality
of donors' identities.

Third district decision approved.

Boyd, J., concuned in result only

West Headnotes

Pretrial Procedure æ 40
3074k40 Most Cited Cases

Pretrial Procedure €:= 382

3074k382 Most Cited Cases

Witnesses €= 196.4
410k196.4 Most Cited Cases

(Formerly 410k196)

AIDS victim was not entitled to subpoena

duces tecum requiring blood donation

Page I

organization to provide him with names and
addresses of blood donors in order to assist
him in proving that sor¡rce of his disease was
blood transfusions he received in medical
treatment following automobile accident;
privacy interests of blood donors and society's
interest in maintaining strong volunteer blood
donation system outweighed victim's interest,
which could be protected under present
discovery rules, pursuant to which method
could be formulated to verify organization's
report that none of the donors was known
AIDS victim, while preserving confidentiality
of donors' identities.
*533 George C. Bender ofBender, Bender and

Chandler, Coral Gables, for petitioner.

James E. TYibble and Diane H. T\rtt of
Blackwell, Walker, Fascell and Hoehl, Miami,
for respondent.

*534 Richard J, Ovelmen, General Counsel,
Miami, and Edward Soto of the Law Offices of
Edward Soto, P.4., Miami, for The Miami
Herald Pub. Co,, amicus curiae.

David E. Willett of Hassard, Bonnington,
Rogers and Huber, San Francisco, Cal., for
Ameúcan Ass'n of Blood Banks, amicus
curiae.

Michael H. Cardozo, Washington, D.C., for
American Blood Com'n, amicus curiae.

B.J. Anderson and Kirk Johnson, Chicago,
nl., for American Medical Ass'n, amicus
curiae.

Karen Shoos Lipton, Asst. General Counsel,
Washington, D.C., for American Nat. Red
Cross.

H. Robert Halper and Christina W. Fleps of
O'Connor and Hannan, Washington, D.C., for
Council of Community Blood Centers, amicus
curiae.

Roger G. Welcher of the Law Offices of Roger
G. Welcher, and Betsy E. Gallagher and Gail
L. Kniskern of Talbu¡t, Kubicki, Bradley and
Draper, Miami, for Dade County Medical
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Ass'n, amicus curiae.

Thomas J. Guilday and Ralph A. DeMeo of
Akerman, Senterfrtt and Eidson, Tallahassee,
for Florida Ass'n of Blood Banks, amicus
cu-riae.

John 'lhrasher, Jacksonville, for Florida
Medical Ass'n, amicus curiae'

Abby R. Rubenfeld, Managing AttY.,
Abraham L. Clott and Kevin Kopelson,

Cooperating Attys., New York City, for
Lambda Legal Defense and Educ. Fund, Inc',
amicus curiae.

BARKETT, Justice.

We have for review Soutlt Florida Blood Service,

Inc. v. Rasmussen, 467 So.2d 798 Ola. 3d DCA
1985). In that decision, the district court
certified the following as a question of great
public importance:
Do the privacy interests ofvolunteer blood
donors and a blood service's and society's
interest in maintaining a strong volunteer
blood donation system outweigh a plaintiffs
interest in discovering the names and
add¡esses of the blood donors in the hope that
further discovery will provide some evidence
that he contracted AIDS from transfusions
necessitated by injuries which are the subject
of his suit?

1rl. at 805 n. 13. We have jurisdiction. Art.
V, |i 3(bX4), Fla,Const, We answer the
question in the affrrmative.

On May 24, 1982, Petitioner, Donald
Rasmussen, was sitting on a park bench when
he was struck by an automobile' He sued the
driver and alleged owner of the automobile for
personal injuries he sustained in the accident.
While hospitalized as a result of his injuries,
Rasmussen received fifty-one units of blood

via transfusion. In July of 1983, he was

diagnosed as having "Acquired lmmune
Deficiency Syndrome" (AIDS) and died of that
disease one year later. tFNll In an attempt
to prove that the source of his AIDS was the
necessary medical treatment he received
because of injuries sustained in the accident,

Page 2

Rasmussen served respondent, South Florida
Blood Service (Blood Service), with a subpoena
duces tecum requesting "any and all records,
documents and other material indicating the
names and addresses ofthe [51] blood donors'"
(South Florida Blood Service is not a paity to
the underlying personal injury litigation, and
there has been no allegation of negligence on
the part of the Blood Service.)

FN l. His estate is proceeding with this action.

The Blood Service moved the trial court to
either quash the subpoena or issue a

protective order barring disclosure. That
cou¡t denied the motion and ordered the Blood
Service to disclose the subpoenaed
information. On certiorari review, the Third
District Court of Appeal, applying the
balancing test that courts have traditionaìly
performed under the Florida discoverry rules,
concluded that the requested material should
not be discovered. Although we agree with
respondent's contention that Rasmussen's
blood donors'rights ofprivacy are protected by
state and federal *535 constitutions, we need
not engage in the stricter scrutiny mandated
by constitutional analysis. We find that the
interests involved here are adequately
protected under our discovery rules and
approve the decision of the district court.
This opinion in no way changes or dilutes the
compelling state interest standard appropriate
to a review of state action that infringes
privacy rights under article I, section 23 ofthe
Florida Constitution as established in WinJield

v. Division of ParïMutuel Wagering, Departmenl of
Regulation, 477 So.2d 544,547 (FIa.1985).

The potential for invasion of privacy is
inherent in the litigation process. Under the
Florida discovery rules, any nonprivileged
matter that is relevant to the subject matter of
the action is ùiscoverable. Fla.R.Civ.P.
1.280(bX1). The discovery rules also confer
broad discretion on the trial court to limit or
prohibit discovery in order to "protect a party
or person from annoyance, embarrassment,
oppression, or undue burden or expense."
Fla.R.Civ.P. 1.280(c). Under this authority, a

court may act to protect the privacy of the
affected person, Springer v. Greer, 341 So.2d
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272,214 (Fla. 4th DCA 19?6). appeat dismissed,
351 So.2d 406 (FIa.197?).

In deciding whether a protective order is
appropriate in a particular" case, the court
must balance the competing interests that
would be served by gr"anting discovery or by
denying it. North Miami General Hospital t,.

Rolta¡ po,u, Beach Colon¡-, Inc., Bg7 So.2d 1033,
1035 (Fla. 3d DCA 1987); Dade Counry Medical
Association t,. Hlís, 372 So.2d llT,l?l (Fla. Bd
ÐCA 1979). Thus, the discovery ruìes provide
a framework for judicial analysis of challenges
to discovery on the basis that the discovery
rvill result in undue invasion of privacy. This
framervork allows for broad discovery in order
to advance the state's important interest in
the fair and efficient resolution of disputes
while at the same time prcviding protective
measures to minimize the impact of discovery
on competing privacy interests.

Accordingly, we must assess alt of the
interests that would be served by the granting
or denying of discovery--the importance of
each and the extent to which the action serves
each interest. In undertaking this analysis,
we begin by examining the natwe and
importance of the donors'rights.

The Supreme Court frrst recognized a right of
privacy based on the United States
Constitution in Griswoltl v. Connecticul, 981
u.s. 479, 85 S.Ct. 1678,74 L.Ed.2d 510 (1965).
This right of privacy has been described. as
"the most comprehensive of rights and the
right most valued by civilized man." Stanley v.
Georgia, 394 U.S. 557, 564,89 S.Ct. 1249,
1248, 22 L.Ed.2d 542 (1969) (citing Otmstead v.
United States, 277 U.S, 4gB, 478,48 S.Ct. 564,
572-73, 72 L.Ed. 944 (7928) (Brandeis, J.,
dissenting)). In recent cases, the Cou¡t has
discussed the privacy right as one of those
fundamental rights that are " 'implicit in the
concept of ordered liberty' such that ,neither
ìiberty nor justice would exist if ltheyl were
sacrificed.' " Botrers v. Hardv¡ick,4TB U.S. 186,
106 S.Ct. 2847, 2844,92 L.Ed.2d 140 (1986)
(quoting Palko t,. Connecticut, 902 U.S. g1g,
325-26,58 S.Ct. 149, (1932). See Roe v. Wade,
410 U.S. 113, 152, 93 S.Ct. 705, 726, 35
L.Ed.2d 747 (1973). lnWhatenv. Roe, 429TJ.5.

Page 3

589, 599-600, 97 s.ct. g69,g76_77,51 L.Ed.2d
64 (1977), the Supreme Court specifically
recognized that the right to privacy
encompasses at least two different kinds of
interests, "the individual interest in avoiding
disclosure of personal matters, and ... the
interest in independence in making certain
kinds of important decisions." [FN2] In N¡.ron
v. Administrator of General Services, 4Bg U.S.
425, 457.459, 97 S.Ct. 2777, 2797_gg, 53
L.Ed.2d 867 (7977), the Supreme Court
reaffirmed the confidentiality strand of
privacy. *536 Lower federal courts have
recognized that the essential core of this zone
ofprivacy is the right "to prevent disclosure of
... identity in a damaging context." 8.g., Lora
v. Board of Education of Ciq, of New york, 74
F.R.D. 565, 580 (1977). These cases clearly
establish that the federal right to privacy
extends protection in some circumstances
against disclosure of personal matters.

FN2. One commentator has incorporated these
related interests into a unitary concept by defining
privacy as autonomy or control over the intinrate
aspects of identiry. Gercty, Rer)efining privaq,, l)
Harv.C.R.-C.L.L.Rev. 233, 236 (t91.7).

Moreover, in Florida, a citizen,s right to
privacy is independently protected by our
state constitution. In 1980, the voters of
Florida amended ow state constitution to
include an express right of privacy. Art. V, $
23, Fla.Const. tFN3l In approving the
amendment, Florida became the foruth state
to adopt a strong, freestanding right ofprivacy
as a separate section of its state constitution,
tFN4l thus providing an explicit textual
foundation for those privacy interests inherent
in the concept of liberty which may not
otherwise be protected by specifrc
constitutional provisions. [FN5]

FN3. Article I, secrion 23, Florida Constitution,
provides:

Right of Privacy.-Every natural person has the right
to be let alone and free from governmental intrusion
into his private life except as otherwise provided
herein. This section shall not be construed to limit
the public's right of access to public records and
meetings as provided by law.
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FN4. The orher. three are Alaska. California. antjMonrana. Six other ,,",.r_-Or,rn"l. Hawaii.Illinois. I_ouisiana. Sourh C,rrolinr. un¿ 
'io^rn;,;åir_

protect pri\¡acy to 
_a 

lesser degree- J." Not".Tottrtrd a Righr ítf p¡i¡,(]., ,i "-r",,ri'rf iïi)Cons¡inúonot Latr. 5 Flâ.Sr.U.L.Re;'."'ür. uru-r,(1977).

FN5. For exalnple. i¡ltr.usions into privacy duringc¡ininal ilrvesrigations are genel.allypr"r..nrl n, *.prohibition against unreasonaUe searct¡ un¿ ,.irur..See art. t. g 12. Fla.Const.

Although the general concept of privacyencompasses an enonnously broãd urr¿ ãiu".rufietd of per"sonar action_a"jt"ï"r, rîñui rn*"can be no doubr rhar rhe Fto;i;;'"_åi¿*ur,,
was inrended to prorecr ur".ieùìJå""iåLi""
whether or not sensitive irrär*äåï"u¡o"t
onesetf rvilt be djsctosed t;iläs:". Theproceedings of thl Constitulioi RevisionCommission reveat ;h;;-"r#" r"i;; toinformationar privacy 

,was a major concer:n ofthe amendment,s drafrers 
- -Àiîî"i."r"u

session of Florida,s tg77,7l- ði"rii*rr."Revision Commission, then Ch-ief l"ïTr.å u""F. Overton lemarked:

FN6. Se¿, e g., Sta!t?' v. Georgia,394 U.S. 557,8e s.ct, 1243. 22 L.Ed.2d sqz"<ls;6'lpiiui.y ororre's personat library); Grisy,oìd r.' òã)rinnr,,38r u.s. 47s. 8s s.cr. 1678, u r"ä.ü sto(1965) (privacy of ma¡iral retationshf;.

lY-lio, 1"" {1*, ago, realy undersrood rhatpersonaland financial data on" ;"br;;;;ipart of our poputation coutd be ."ii;;;ãî;government or business and held f";;;;"distriburion by compurer ;;;;;;j- -",
rruormation systems? Therã is u p,rtrti.
concern.about how personat informatiãr,
co-ncerning an individual citizen is,;"";'
whether it be collectea Uv g"r"Å*""ri. ¡"business. The subject 

"i 
i"ai"iá"^î;ä:;

and privacy raw is in ";;;;ì;;ö,åäiirnis.a new problem rh"r,h"dd;;;;;ty";;'.
addressed. (Emphasis added.) 

----J uv

,Address by Chief Justice Ben F. Overton tothe Consritution Revision C"*_;;siã;"t'rö u,
l97z). . Thus, " prir,.ifui;;'ir*lnu
constitutionat provisìon -;; -ä "*åro

Copr. o West 2008 No Claim to

It is now known that AIDS is a major healthproblem with calamitor,, poturr-t^iä Atpresent, there i¡. ,ro known cure* anA themortatfty rare is hel leñzi-¡" "ãr"a by rhecout below. medical ,;_eächä haveidenrified a number 
"r s'o,,"öî;r,ãn"nuuu uhigh incidence of rhe d;;;;"ä'ïä ir¡.r"a"high ris¡" grouos. Rasmussett, 46? So.Zd at800. 

. 
Seventy_two percgnt of all AIDS victimsare homosexual or ¡ise*uai 

-*ãñ, 
*rt},multiple sex partners urr¿ r"u"rrtåäier.cerrtare intravenous d,i,r. g.o,p,;"ïå-"iffi,"jÍ,,otiäHî,i

heterosexuaì partners 
"r'.¡liieloË ul.i_, rrpercent), and btood t *rn ri*îä*ä, ,,Percent). ld. at n. 4. - vv¡r¡ç¡

FN?. The morralir
percenr.Br,de.,,J.;::;i7o,o'0,;;,,1;L,:;,:Ï
attitude towards AIDS, rhose Ii"'" i,rrihr*,agoinst the disease,s victims are ironii""ìir,*r,,front rhe /¿w, l2 Snrdenr Law 8 tiui.,.','ö,sï¡.,,,,,,'

As.the district court- recognized, petitionerneeds more rhan iust ur" 
"uår. ãi¿:;,#:rr",of the donors. Hi. ,i'turuJìll"iîräiîrå*uthat one or more orthedono¡;;;, ä;ËL,,

lî".Ï__ul risk group. p*iii"*iïäî, i","trus rnquiry Mor nevey o^ l,^,,^-.¡*^-o-"" 
,.

the aoîî'J";ä;i ":^9-",buto:d comparins

eros li.ti*; ;f ft iüät",i,it'"r,r""1 iîrî,:records (e.s., convictio" ,ã"oJ, ;;;i"i 
"determine whether

L"o*,,-a,ì,c;"",;' rilt 
":1"l'ï ri"Jïilî_åa limited inquiry may reveat th" i;;;;î;""he seeks, with no i

ao'orr;fiiuuÇ'rt-i iT*n of privacv, the
nnd this-arfi¡å;"ïï1Ìi: *t vet at issue' we

t" "¿' 
;,,åo,ffi :i:::i:iiTl 

"tå 
Jå iååîjudge upon good cause shown;",*.îî¿irr"*under which disco

p, np1" | 
"i 

rrärlil""#-"îï,nlo" *å,î"#tormutated ro verifv rhe Blood S;;;;ääiåi""that none of the io'o* h 
-;;;;;; 

ïiö,victim while preserving the .."nã"îir"rrîr.",the donors' identiti,

'"¡po"'äî -":äï:i", p" titI",ïT :::",,i;
Orig. U.S. Govt. Works

Ìlll1lyr,. :_o-u prorecrion againsr rhe
l:::_:iri:c coilecrion, rerenrion, ã"J'ïru.,orrntormation relatinø
individual,s life - to all facets of an
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the names and addresses-of the blood donors havewith no restrictions on their .r.u. 
-"ihur" 

i, uu, 
otot' see, e.g., N.y. ciry comnrission onnothing to prohibit,petitionãr n'ä coriducting ,r.rutt 

*trnt' ' Gay and Lesbiatt o¡scrininatíonan investigation rvithout th" knã*1"äåà 
"rtn" 

nrcntuIio, Proiect (1984).
persons in question. We .u*oì-ì.rherefore, rhà consequences of di..r",lT;1T,,H,:q;!¡q"::#.#T.ïj;,:^:" 

i,li,o,låålii,iJ'Tå:,;Í"$îi.:'"ï,:::Hilf;f*,å 
;frífl, *c,-osu,,e * ,i";îï,,te ,ives or rheothers mav be queried as ro rhe aå"""";, :;..i"i I'lll::- ^l"lors .impricatãå' r' rhis case.p'ere*e',.es,a*ïìru,orgeneraruru-rt å1""u' |,îffit nmjjf,*ffii:*::fth*

FN8 south Florida Blood service has srared rhâr lffiåt" 
more difficult *iiñ-íh" emergence ofnone of Rasmusse's fifty_one dono., upp"o", in tirt, .i""*¿ 
, by - the ,r"råriö exclusion of

or i<renrined 
^,J.r'tl?;ï: 

ø*.r,upp"*' ti üu å:"J;, - 
The donor popuìation rtãr ú"""

perilioner, n"**.11.,#llÏiì,"",0I; ,,iîJ' '"'ln oál*iå bþ;- j"îîiJ-t*""un 
ArDson the Blood Service,.s srare¡nenr. 

,,._ to rely screening and testing"-o*ä"0*", tFN1Ol aswe, *538 as by rhe;ÅÃ;; reduction inrhe rhrear posed by rhe discrosur." 
"r l* *:*Iî:îl î:i"li"î ä:rj*;1#,,î;donors' idenrities^ soes rar bevonJ,.the ,r"îïå1ï'rn. ¿rr"ur".jh¡vTj"iï,,un, orrhis,lä:1'å:ît,1åïff{"*fl"**tl',t ü'',,"'.1"*,y ,'in rhe o.,¡ri. inreresr toao"ots' lives. 

-oi*.ior,ou 
of donor iaurrtiu^^t* ù:to*"u". 

- 
urv serious äisincentve to

iå""iJü,åî:dil",'",iå 
""åiå;:äi*ï i; tri1#å{i'"du1".åî1,""ï*"*,r,iffi":gíthe individual -dono. * "'rr';iï:äi:ír,Ï 

i1Í3r" 
prospect ori"q,rirvl,jto one,s privareinrormarioni,;",î;':ä, 

""u f",,Tå"jiiî:*:l iË'*ä fotenriar ",*ä;i";;,rh ArDS w'r
l,åi' ïl"H"iïïiîj1Ï*;i':"ffi",iîï 3"iåî,,3ï* a"vti"+ - *I io,,.rude th"r

ïtr1"åäi,",",."J,"'ilååì"i,il*ffi:l åäf"iilîf.g.",:å',lliå;l3*l,.""1
AIDS is the mode¡n day equivalent of
,':läïJ;å?å:îffïî':ij"H'3;,.* iJJ.i îi.'lïl,Í;,'îï'ffï",;iåJ;ï,-îï:
education, housing 

""a 
uuu"""J¿i."ui" "HTLV-Iu antibody ,"r,"1 r* lllxed by trre FDC,treatment. 

;:år:r;_ .being 
impteme",.o_,i.blood 

centers

Rasmussen, 467 so2dar 802. we wish to *îiî,jï:i'î*J*i.i#,ïri'ïiï î¡rî:ll
::iLlTli'Ëi,î,i$* :*"'lm**,:' ;;:ffiilä"#"1¡*;*j::lJ:::;*

å3rF*liîfl"i1'Jx"'*itri:*Ï"Jiffii ¿:i,.iï;i",.,,"::ü::l;ti,:,,1,ry'r B..d

i iþîlt-ïi ff';#""1*"; rn:.i,ji" FN,, rhis rear prompted rhe surgeo' Generar todiscloswe of donor identities is ,,disclosure i disrribure the rorowing ;; ilifi;, across rhea damaging context." see.Lora, t;"Ë:tö. ;i ïilï",'There 
is no wav rhar u å"ro. can conrracr

?90: we conclude, therefore, that tfJ *1?1.^-^:*."ther 
disease or *r,"r'îort or brood.

9:::1q:y: __ 
sought here i-pticat,t" Despite the know' safery ";;"#; blood, someconstitutionallvprãtecredp.iuu*v t"rîrå*ll'"' i,î::#î:*ia to give. 

"r 
rä,'iï* donations

FNe.Sociar hostiliry to rhe disease has bet 'o"o,.u,oïIiJ'ffii,:.i:i'ff:ïrtî:îï:î
extended to individuals associated with the oir.ur,n 

drives because rhey.are.u.,ã,n"", *i, get AIDS.,,however tangentiallv, even rhough ,n., o" 
"",i" äii iliï, "'î::.,s"*i..,^o.oui;;;, ;; Hearrh and)rvrces, Donate Blood. Regularlv
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(Decenrber l9g4).

In balancing 

"_ 

thu . competing interests
i"låiï,i, i oo, 

, "pr ie,,ä."-"ñ",å,,.,",,,*
information ,r, , 

oo'"t*t9 the requested

hi, ü;;; #'ffil: äïîå,"iil*direcognize that oetitio""r,. ;";;ri'l*al"tthe srare's årerest i" ;;rrtri, fultcompensation for,victims J."i"rïrr""*.However, *" fild,th3t-tÌru ¿ir.o,u.ö o"¿"*requesred here wourd. ao uitie i" ääiåir" ,,r"t
ä::ff 'o, f::Jï.1i"Y" Y;¡;; ; åîåi:."""'
potential o¡ .inrrifll 

i's dubious at best' Th;
åu, 

"i"inä îiäii:ii larm to most' ir not
ao.,o.. ;';".rJä:ne- unsuspecting tFNl2l
i' c.""i "íJ;* ïi::.:T:l l.nsnins expedition

""ãu"tnãr" ü#:åüff rhe ptainrifrs need

FNl2' without ruty. addressing rhe issue as ir isunnecessary ro ou¡.decision, *; ";"];;; i".rur"discrosure of the informr,r* r.ä".r,.0",,,,ui.ur.n,
damage to the dou
interests' 

'nt 
oono't"''t 'Lloutation 

and other liberty

implicated. ,r, ,ll^ 
out.process rights are also

u. s. 433, qrr,- õ, { ii."r{, .' r,,í,äï.,,.ü.î; ii(197t) (,'Where a person,s ,*o ".r..ãoíå,r",honor, or integrity ls at stake because of what rhegovernment is doj
opportunity ,o b. h.tng 

to him' notice and an

Fascist Refuge, ,r;':,::: 
essential'"); Joint Antí-

r23, j6g, 7r s.cr.",,rre 
v. McGrath,341 u.s.

(rssrr*ranrû;*},uÍ,''""1iÍ,,*l;r,t¡,,l'ii;r.'i;
be heard before beinr
,"r, 

"i-."îï,ï"'t ::nlttn€d.to suffer g'':tuou,

society"); utz v. ( 
ts a principle basic to our

(D.c.cir.re75) ,,;i.ll'*"' 
520 F'zd 467' 480

government ,o a.ao.dut 
process obligates the

to disprove potentiayv 
¿n individual the opportuniry

O,".',i*.rri"i.,ury 
damaging allegations before it

detriment. "). 
on that might be used to his

Âilå$,ïf,lh.we approve rhe decision of rhe

It is so ordered.

#3"1äåi;t*iîil1,1:åi*"*RroN,
BOYD, J., concurs in result only.
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Disrricr C")*:jlooeal of Ftorida,
Fourth District.

SCI FUNERAI, SERVICES OF FLORIDA,IN C . and Servi c e C orporu tiãrr-l'rråiräìi orr¿,
I,etitioners,

Joan LIGHT, SnirteJnisenberg and Carol
h"isco, Respondents. - -

No.4D02_581.

March 14,2002.

Plaintiffs sued cemetery operators, aìlegingoperators mismanaged- ;";;;;' andotherwise engased ii ;ro";; -c'o'riìrrct 
bv

;Hiír'i'*,{f; ': *"t'""; 
""tn.;;il 

io,.",
desecrating.-"r"lt*-'l-: :tl9 plots, and

conceal their misÏl:^T' "ffo* to rvrongfullv

c".*r,B;;;; j'öåïiü,ii-f *;#î,;."î:l:ordered depostions ,lãr"¿ l" tîîî"nirl o*permitted media to. obtain trurrrJö, ,rr¿
1l9:gt"o": of deposition;:-il;;;ö 

"iåï"*"*petitioned for writ of 
-certiorari. The District

!:y, of Appear, Wrr.";,*;,, ^î'u,í,.rn",
operators were not. entitieJ',to"Iäorrgu.protective order limiti"e o"bfi." "r*J, *"discovery.

Petition denied.

West Headnotes

llllgnslirurionat Law Þ e0.t(s)
92k90.1(3)
There is no First Amendment right of accessto pretrial discover
c""rt.¿t"""alî:"""u materials' u's'c'A'

[2]?retrial procedure Þ lg
307Ak19

f.on: T¿ limitation of discovery is within thebroad discretion ofthe trial court.

lî}_etriat procedure Þ 41g.1
307Ak413.1
Cemetery operators
srronser' ñt".r;ä Jå:i iå,i;iJtt'iio,ll
access to discovery conducted r"- 

"i¿"ilri"g
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action aìleging oj:erators mismanagedcemeteries, although op"rutorr'",,claimedprohibiting access was esÀential 1o p.euerrtharm ro t*J1": ;nãrï"r","å bu.ialinformation would.be tr," ."¡.iåï åí är.oouo,affidavts atesre.d r" ,i;;il;"i ï0,,.,r,atready surrounding. dtr;;iö;;, d"pr".rutud

ffiliå.t"ilo .":T::irt "p'"t- lä*¿i,'e
concruded ;i."ii;,",,iåX,,#r", ."î"iiinformation woutd^ ul""rl.î"r.äor"l thanprohibiting ftow of "il ;"f;r*;;;#"io protowners and relatives.

*797 Barcy R. Davidso¡, Samuel A. Danonand chrisrina r. Ng:aHffi;-& fij,ú,u*r,Miami, and Dennis lw. OC*"*or'ür.ou*,smth, rutan. n,nTr, ,ù.äö: älrrï._ *Ford, p.A., Foi Lauderá"1",,ã.ï"rî,"riå^.

Marc Coope" ulq 
, 
Ervin A. Gorualez ofColson, Hicks. Eidson, C;jr";, 

,î,ooo"r,
Matthews, Nlartinez, Gonzalez, i{atbac &Kane, Coral Gables, and Neal W. Hirschfeldof Greenspoon. Marder, H**#"1j,,ü*,n,
ïy & Berger, 

-.Fort Lauderdale, for
;trå*ih,flooan r,isrrt, s,"ö- ;i.Lou,,

L. Martin Reeder. 
^J-r-, 

of Greenberg ?raurig,P.4., West palm Éeach, for respondent ThePalm Beach post.

John R. Harffove. and Dana J. McEIroy ofHeinrich, Gordãn. H3rerorr-",_W"ìh;'ä"ffi"r,
P.4., Forr Lauderdate.,- 

""d 
b;;id :]gîäo*,orlando, for resoonde"r Th;"Ë,å-#äi"",

Company.

WARNER, J.

Petitioners seek review of a protective order
JimiJine public access.to discovery conducted
Ìl lhî. underþing acrion. 

-Ë;fi;#;'ïä"
that the order dirìlimitinî ,;;";";ii,^"ot so rar enough in

1.",a"sã,Ë ri," ".:J.ïJ' 
"jl",li'îîî?;discretion in determining what type of order isnecess¿uy, petitioners have failäã-r" ;;; 

"departlre from the essential requirements oflaw. We deny the petition.
Copr. @ West 2003 ho Claim to Orig. U.S. Govt. Works
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Petitioners ("SCI") own and operate severalSouth Florida cemeteries know as- iMerro.ah
Gardens." The ptaintiffs fited äij'ìguirrrtSCI, on behatf of-themsetvàrì"j'iiål*1,
situated individuals, affegi"g 

--' 
SCImismanaged the cemeteries and otherwise

engaged in wrongful conduct by selling burialplots without sufflrcient .óu.ã,---'ïrrvirrg
r-emains in the wrong plots, and áuse.iatirrgremains in an effort to wrongfully concealtheir mismanagement.

^ 
Before discovery began, SCI filed a motionfor a protective order to, ft) u*c-t,rAu*n"rrorrs

other than the parties and their-áti*rr"v,
from..attending depositio", i"-ii" å"ri e)pr"ohibit any ofthe parties, their attornãys, orcourt reporters from. using or dissemlnating
any information obtainea n aiscoo""y-_itt o,rtprior court approval; and (B) oroíi¡it ilruparties or their attorneys fro* nfi"g *itt tt ucourt any evidentiary matters or iúormation
obtained in discovery without nrrt oïiuìrrirrgcourt appr.oval. SC.I's grouna* fo. .uloãrti.rg
such retief were, (1) prõtection 

"itiãTri"*yinterests of plot owners in Menorah-iarderrsfrom being "ururecessarily ,rprut; i" ,n"
le]9ase of informatiorr, urá (zi;;;te;ïo' ofSCI's right to a fair trial becauJe 

"îoïã*r"publicity.

-The court hetd a hearing at which both theplaintiffs and news media o.gurri;tìorrsargued against a protective o.aãr. 
-- Ät""hearing f¡om all siães, the t iul-.o"rt ïZSS

ordered tlle depositions closed to aiîut theparties, their attorneys, and u ,"p.ur".rìutiu"of tlg .attorney general. fior"*",' itpermitted the media to obtain tfru t arrr.iipt,
and videotapes of the depositions ãf*.tïrä_the cowt reporter once they *ur" nrräliru¿,
The cou¡t also admonished ait p;t.ip;;Ë,,t"
conduct themselves in a manne. .ã"rìä""twith Ftorida Bar Rule 4_3.6 ,ug*ãirrl tii¿
nu!tigi.1*." _Finatty, the judse 

""i"ã li"tpronrþrtrng the dissemination of information
may be more harmful than airr"_irraàrr| tfrucondition of the cemetery to loved o"", i'frår"relatives are buried in Menorah C*ã""r'""¿who are unaware of what lr", h*oã"îj r"their plots or rheir deceased loiä"';;"r,
remains.

page 125

tllt2j. In its petition to this court, SCImaintains that there is no consfilutìãiat ,ightto disseminate unfiled aiscouerv-iJåäation
u"{ ..rl3t the protective o.¿ã. 

"'iJqlrurtu¿,

prohibiting all access to discovery infãäationwithout court approval, i, urru"líui'lo"ï.uu"rtharm to families whose pri;u;; -irr.iul
information witt be the ."bj;;;" of. thediscovery. It is settÌed lr* th;; rh..å',, .roFirst Amendment right of 

".."r, ïo *utri"fd_iscovery materials. See ¡,iã.'"r,i""ao_
Newspapers, rnc. v. y:9.*,¡ioî".ijã2, ss(FIa-1988); Miami He*ata prñü. -C'" 

,Gridley, 510 So.2d 884, sgs 
" "ól;'lsgzl

(extending the rule to pretrial ais.olrî.y lncivit proceedings); 
IuJ* n"u.r, ñ;;;;;o"rr,

J:.. u. Bwk, 504 so.za szá, s8z'ieäinezl.
However, because there is no ïÀì'i" ,nr,discovery, it does not necessarilv ?ãljorl, tlrutthere is a constitutional righi lã-'or"uurr,
ät:ti9 $s.coverv. Indeed, in seatile-Cimes
uo. v. fi"nrnehart,467 U.S. 20, 104 S.Ct. 21gg,81 L.Ed.2d 12 (19g4), 

"po" 
*ti.t orîIi*"*"

court relied in Burk and Gridley, th" il;;._"Court explained that triat couls lr"r" -¡*"adiscretion to decide rvhut ryp"-;i'irãr"å,""
order may be necessary to prevent ãr*ági"ginformation from being releásed. n ,i"t"ãi

lWashingron Rule of Ciril k;;;åjiar.l
confers broad discretion on tlru t iuf .io*t todecide when a protective order isappropriate and what degree ofprotection isrequired. The legislature of ffr" Si.t" 

"rWashington, foltoriing n" À".*prJîr"rn"
Congress in its approval or trri 

-r,ããerut

Rutes of Civit kocãdure, has àãt"-_*lìre¿that such discretion is necessaryl-;;;'."
find no reason to disagree. The trial cour.t isin the best position to weigh fairlv thecompeting needs and intereús oi 

-p"u.tì",

affected by discovery. The uniqu"-.nåä.t""
:f. T" discovery process requires that thetrial court have substantiät iãumäl 'ø
fashion protective orders.

Id. at 36, 104 S.Ct. 21g9 (citations omitted)
Gmphasis added). Similarly, f'lo.iau nrriu'orCivil kocedure 1.2g0(c) n "-r"a",-i*"ilr"issuance of protective orders rrporr-goJ'.u;r"shown. Thus, the scope and limitation ofdiscovery is wthin rhe broad air.[ijåîîiir,"
lri{_c9urt. See Gross v. Sec. r*.1ô"--¿àg
So.2d 944, 945 (Fta. ¿trr oCllgS¡ 

uuù vv', tt
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[3] No abuse of that discretion resulting in adeparture from the essential requiremeäts oflaw has been shown. The trial couït
considered the issues and the affidavits.
Those affrdavits attested to the signiñcant
p-ublicity already surrounding the disävery ofthe .desecrated gïaves and the victims,
emotional upset regarding the cemetery,s
conditions. The trial court concluded thal tnispublicity would not stop and that
disseminating correct information would bemore helpful than prohibiting the flow of all
information to the plot owners and loved ones
of persons buried in the cemetery.

Moreover, the trial court did offer someprotection. The depositions eould not be
attended by the press. fhighly confidential,private matters were revealed in the
depositions, a motion for a protective order*799 could be liled to preveni the release of
any particular deposition.

Finally, we question whether SCI may
assert the privacy interests of the plot owners
when the plaintiffs seek to ,"pr"rui ilre pfot
owners as a class and whose attorneysarpgentl¡ already represent a sizeableportion of that class. See generallv Attena
!_e^att]r Care Corp. v. Shellev ex rel-"MitcÏeil,
779 

-So.2d 6sb, 696 (Fla. 1st oCA--ãôbU(holding an employer does not t ..r*- rturrairrg
to raise the privacy rights of its emplãyÃs).
The plaintiffs and their uttor""vr-ìí"*ty
opposed the protective order sought úv SCl.

Finding no departure from the essential
requirements of law, the petition is denied.

POLEN, C.J., and STEVENSON, J., concw.

811 So.2d 796,27 Fta, L. Weekly D666

END OF DOCIIMENT

Page 126

Copr. @ West 2008 No Claim to Orig. U.S. Govt. Works

\¡Vestlaw
16div-000424



12

16div-000425



564 So.2d 1115
15 Fla. L. Weekly D1654, 15 Fla. L. Weekly Dlggz
(Cite as: 564 So.2d ltfS)

District Court of Appeal of Florida,
First District.

Lillie Mae SMITH, Appellant,
v.

SOUTHERN BAPTIST HOSPITAL OF
FLORIDA,INC., etc., et al., Appellees.

No.90-891.

June 21, 1990.
Order on Motion for Cer"tification, Opinion

Revised July 19, 1gg0.

Patient sued supervising doctor for medical
malpractice. Patient moved to exclude
nonparty treating doctor from attending
supervising doctor's deposition. Thereafter
the patient filed petition for writ of certiorari
requesting that Court of Appeal quash lower
court order allowing attendance. The District
Court of Appeal, Thompson, Ford L. (Ret.),
Associate Judge, held that; (1) there was no
unwritten rule of sequestration prohibiting
prospective witnesses from attend.ing
depositions, and (2) court did not abuse
discretion in denying her request for
protective order based upon alleged
annoyance, embarrassrnent, oppression, or
expense arising out of attendance of treating
doctor.

Writ of certiorari denied.

West Headnotes

lll Courts Þ 9?(f)
106k97(1) Most Cited Cases

[3] Pretrial Procedure Þ 186
3074k136 Most Cited Cases

Patient suing supervising doctor for
malpractice had not met burden for
establishment of entitlement to protective
order preventing nonparty treating doctor
to* attending supervising doctor's
deposition; general allegation tiat treating
doctor, as critical eyewitness, should not be
allowed to be influenced by hearing testimony
of supervising doctor, was insufficiðnt. West,s
F.S.A. RCP Rute 1.280(c).
*1116 C. Rufus Pennington, III, of Margol &

Penaington, Jacksonville, for appellant. "

Charles Cook HoweII, m and Michael S.
O'Neal, of Commander, Legler, Werber,
Dawes, Sadler & Howell, p.A., Jacksonville
for appellee Bd. ofRegents ofthe State ofFla.

THOMPSON, FORD L. (Ret.), Associate
Judge.

sequestered al trial did not apply to
depositions; exclusion of possible wltÅss tro*
attending depositions could be accomplished
only through rule authorizing protectiul order
to protect against annoyance, embarrassment,
oppression or expense. West's F.S.A. RCp
Rule 1.280(c).

Page 1

{here federal civil procedure rule is nearly
identical to Florida rule, federal case law in
which the rule is interpreted is pertinent and
highly persuasive.

Smith, the plaintiff below, fited a petition forwrit of certiorari requesting that this court
quash the lower court,s order that a nonparty
witness be allowed to attend the deposition of
one of the defendants. We deny certiorari.

In August of 1g82, Smith was admitted to
Baptist Medical Center to undergo medicaltreatment. She later filed ã medical
T9lg9nce action against Dr. David T. Murray
for failing to diagnose a circulation problem
which resulted in an allegedly needless
amputation of her leg. Dr. Kenneth parks, a
resident physician-in-training, also treaíedher. The claims against the hospital and the
Board of Regents arise from the alleged
negligence of Dr. parks. However, Or. paiks
was not named a party defendant because
Section 768.28, Florida Statutes ttggil,

[2] Pretriat Procedure CIÞ l2g
3074k128 Most Cited Cases

[2] Pretrial Procedure c' lgl
3074k131 Most Cited Cases

Unwritten rule that witnesses must be

Copr. o West 2003 No Ctaim to Orig. U.S. Govt. Works
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provides that no action shall be brought
against an ofFrcer or an ernployee of an agencyof the state personalty unless ,..rir- ã.t o.
omission was committed in bad faith or with
malicious purpose or in a manner exhibiting
wanton and willful disregard of human rights,
safety, or property.

The plaintiff scheduled Dr. Murray for
deposition on February 6, 1gg0, u"¿ ñr. þ*t,
rvas present at the deposition. One hour intoDl ÌIunay's deposition, Smith's .*.rrut
asked if Dr. parks was the person sitting nextto counsel for the Board ãf Regents. 

- 
Th"

Boar"d's attorney responded in thã affirmative
and Smith's counsel then invoked the ñe of
sequestration of witnesses and asked that Dr.
Parks leave the room. The Boa¡d,s attãrrrey
declined to exclude Dr. parks.

The plaintiffs attorney then sought a ruling
from the assigned trial court ¡uage" nui he *asnot available. Counsel then made an oral
motion to Judge Mattox Hair for a protective
order excluding Dr. pa¡ks Ílom tfr" à"pãrition
9f Dr. Murray. After hearing ,rg;;årúr,
Judge Hair denied the oral *ãtioriio-flre
reasons that Dr. Mur"ray's deposition had beeni1 nrogless for approximately one Irorr, ¡"for"plaintiffs counsel attempted to irrooLe- tneexclusionary rule, and further tnat tt edefendant Board of Regents of the Siate ofFlorida is a defendant in the tarv ,oil ,ot"ty
because of the alleged negligence of D;.-p;ìr.
*1117 Smith relies primarily upon the case of
!a!:sn! v. Singer, 402 So.Zd iOgA fF,l".-atl,DCA 1982), in support of her .orrt"rrìiorr'tt ut
the trial court abused its discretion i"."f"rirrg
to compel sequestration of a nonparty *itrressdurilg the taking of a partyis aéporitior¡
requiring the issuance of a writ of ce-rtiorari.
While Dardnçlz¡i involved. the exclusion and
sequestration of witnesses at deposition, the
court utilized reasoning which is ãppticaúte tothe r-ule of exclusion urd s"qrrest"tio" of
witnesses at trial. This "ruIe" is ãshblished by
case law and has never been adopted by the
supreme court as a written rrrle. Moreover,
this unwritten rule is applicable at thotriai of
cases, not depositions. The presence ofwitnesses at a deposition is controlel by

page z

Florida Rule of Civil kocedure 1.2g0(c), awritten nrle adopted by the Srrp.u_"-C-oì* otFlorida, which providu, thut 
"*" ã _"tjL ¡,

u p31y and for good cause shown, the court inwhich an action is pending ma;- 
";, "protective order that discãvery- may ¡econducted with no one present except parrorx

designated by the court. |lhe- court inDardashti makes it very clear that thã latterrule was not involved in that ,ur"- u, .roattempt had been made by the pefiUorãr toseek its assistance either before'i"-tfre-ìrial
court or the appellate court. In Dardashti thecou¡t did not cite any case to support its
conclusion that the unwritten .ule of ä"ctosionor sequestration of witnesses at trial isapplicable to depositions, and *" fr"u" î""r,
unable to find any such case except oi,:iornu¡.

Because Florida has no written rrrle ofsequestration; the Board of Regents urges thiscourt to look to the federal rule and ?á".u1
decisions for guidance. Federal Rulã ofEvidence G15 makes the exclusion ãi*i"tär",
Tillit"o when requesred. tFNll U*u".,rt ctoes except from the rute: (1) a party who is
a natu¡al person; (2) an officer *L-plov"ã of
a party who is not a natural person de;is;;;ed
as its representative by its ättorn"y; 

-;Tiãj 
aperson whose presence is shown ¡rá purty'to

be essential to the presentation of his cause.llven rt the utwritten rule of sequestration ofwitnesses at trial were applicable todepositions, the Board argues, the federal rrrle
would indicate that Dr. parks, *hose;;;;;_is essential to the eoarrã 

"f 
- 
ñ"ã""tr,presentation of its cause, would be exiused

from the rule.

FNl. On the contrary. in Stano t,. State, 4,73 So.2d
1282 (Fla.l9g5), the supreme courr lrekl thar rhe rrial
court is vested with the discretion to permit a wilnessto attend proceedings even though the rule of
sequestration of witnesses has been invoked, and that
absent â showing of an abuse of discretion, the
court's ruling will not be disturbed on appeal.

[1] However, there are several decisions inwhich federal courts have held that evidencerule 615 applies to court p.o.""ai.rgr, 
""ii",to dep_ositions, and that Federal n"l" 
"f 

ðlil
Procedure 26(c), which is nearly ià""ti.uiì"
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Florida's rule 1.280(c), tFN2l applies to the
taking of depositions. BCI Communications Sys.,
Inc. y. Bell Alanticotn S),s., Inc., 112 F.R.D. 154
(N.D.Ala.1986); Skidmore v. Northv,est Ettg,g
Co., 90 F.R.D. 75 (S.D.Fla.1981). "Since Rule
26(c), Fed.R.Civ.P., specifically requires a
court order before persons may be excluded
frorn the conduct of the deposition discovery
process, it is clear that Fed.R.Evid. 615 does
not apply to the taking of depositions." BCt
Conununications, I12 F.R.D. at 157. But see
Lumpkin y. Bi-Lo, Inc., I77 F.R.D. 45I
(M.D.Ga.198T) (rule 615 does apply to oral
depositions, justifying exclusion of defendant,s
employees from plaintiffs deposition). IFN3I

FN2. Because the lèderal rule is nearly identical to
the Florida rule. fede¡al case law in which the rule is
interpreted is pertinent and highly persuasive. Deüa
RenrA-Car, hc. tt. Rihl, 218 So.2d 467 (Fta. 4th
DCA 1969).

FN3. The court in Lutnpkin may have been
influenced by the fact rhat Federal Rule of Civil
Procedure 30(c) states thar the Federal Rules of
Evidence apply to depositions. This is unlike
Florida Rule of Civil Procedure 1.310(c), which,
although otherwise essenrially tracking the federal
rule, does not provide that Florida's evidentiary rules
apply to depositions,

[2] We similarly conclude that the bwden was
on Smith to satisfy the provisions of rule
1.280(c) to justify excluding Dr. Parks from
Dr. Murray's deposition, rather *lll8 than
simply invoking the unwritten rule of
sequestration which is applicable at trial.

warranted under the circumstances. Waite v.
wellington Boats, Inc.,45g so.2d 425 (Fla. lst
DCA 1984); Gross v. Securiry Trust Co., 458
So.2d 944 (Fla. 4th DCA 1994). The triat
court may limit discovery onìy when the
movant has made an afürmative showing of
good cause. Deltona Corp. v. Bailey, 386 So.2d
1163 (F1a.1976); Travelers Ind.em. Co. v. Hill,
388 So.2d 648 (Fla. 5rh DCA 1980). In her
brief, Smith did not allege that she would be
harmed in any of the ways enumerated in rule
1.280(c). Instead, she simply argued that she
should be permitted to invoke the rule of
sequestration, and that the trial judge had
made no finding that Smith would not be
prejudiced if the mle was not applied.

Smith did obliquely state in her brief that
"Dr. Parks, as a critical eyewitness, should
never be allowed to be influenced or ,colored'

by his having listened to the testimony of Dr.
Murray." This indirect statement does not
satisfy Smith's bwden of afürmatively
showing good cause for a protective order. See
e.9., Kerschbaumer v. Bett, 112 F.R.D. 426
(D.D.C.1986) (court refused to bar a party frorn
deposition based upon "some inchoate fear
that perjury would result,,); BCI Communication
Sys., Inc. v. Bell Alanticom Sys., Inc., 712 F.R.D.
154 (N.D.41a.1986) (defendant's contentioïr
that excluding potential witness for plaintiff
from depositions of other deponents was
necessary to prevent witness from being
exposed to deponent's testimony, thus
permitting subsequent collusion or fabrication,
did not justify protective order); Skidnnre v.
Northwest Eng'g Co., g0 F.R.D. 7E
(S.D.F1a.1981) (defendant's argument that
attendance ofplaintiffs expert at deposition of
defendant's employee would be unfair because
expert had not yet formed opinions was not
sufficient to justify protective order). Smith
failed to show that the trial court abused its
discretion in denying her motion for protective
order.

Page 3

t3l Rule 1.280(c) provides, in part:
Upon motion by a party or by the person from
whom discovery is sought, and for good cause
shown, the court in which the action is
pending may make any order to protect a
party or person from annoyance,
embarassment, oppression, or undue bwden
or expense that justice requires, including ...
(5) that discovery be conducted with no one
present except persons designated by the
courtl.] ERVIN and NIMMONS, JJ., concur

The trial court has broad discretion in ORDER oN MoTIoN FoR CERTIFICATION
deterrnining whether a protective ord.er is OF DIRECT CONFLICT

Copr. @ West 2003 No Claim to Orig, U.S. Govt. Works
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PER CURIAM.

Petitioner moves to certify a direct conllict
betrveen the instant case and Dardashtí v'

Sínger, 40? So.2d 1098 (Fla' 4th DCA 1982)'

Upon consideration of the motion and review

of or:r previous decision in the instant case' we

hereby grant the motion for certification and

revise the opinion frled on June 21, 1990, as

follows:

The full paragraph on page 3 shall read:

IFN*]

FN* Editor's Note: The revisions have been

incorporated in the opinion at page ll17 .

ERVIN, NIMMONS and WOLF, JJ., concur'

564 So.2d 1115, 15 Fla. L' Weeklv D1654' 15

Fla. L. Ìtreekly D1887

END OF DOCUMENT
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206 F.R.D. 367
(Cite as:206 F.R.D. 367)

United States District Court,
S.D. New York.

SPENCER TRASK SOFTWARE AND
INFORMATION SERVICES, LLC, forrnerly

known as

SpencerTrask Internet Group, LLC; and
Spencer Trask Ventures, Inc.,

Plaintiffs,
v.

RPOST INTERNATIONAL LIMITED; Zafar"

Khan; Teny Tomkow; and Ken Barton,
Defendants.

No. 02 Civ. 1276(PKL).

April 9, 2002.

In¡'estors brought action against Internet
company seeking to provide secure means of
sending electronic email for breach of
agreement to sell its stock to enable
corporation to finance nerv product venture.
On corporation's motion to stay discovery
pending outcome of its motion to disrniss, the
District Court, Leisure, J., held that company
was entitled to stay of discovery.

Motion granted.

.West 
Headnotes

[1] Federal Civil Procedure @ 1277
170AkL27l
In deciding motion for stay of discovery
pending outcome of motion to dismiss, court
should consider breadth of discovery sought,
burden of responding to it, and strength of
dispositive motion. Fed.Rules Civ.Proc.Rules
12(bX6), 26(c), 28 U.S.C.A.

[2] Federal Civil Procedure a? 7271
1.704þ't271
Internet company seeking to provide secure
meanË of sending electronic email was entitled
to stay of discovery pending resolution of its
motion to dismiss investors' breach of contract
claim against it, despite investors' assertion
that breadth of discovery sought was not
outrageously broad, where company presented
substantial arguments for dismissal of many,
if not all, of claims, and expense and possible

Page 128

injury to success of company's cun'ent
contractual negotiations were great.
Fed.Rules Civ.Proc.Rules 12(bX6), 26(c), 28
U.S,C.A.

*367 Patterson, Belknap, Webb & Tyler,
LLP, Stephen P. Younger, New York City, for
the Plaintiffs.

Stillman & Friedman, P.C., John B. Harris,
New York City, Hill & Barlow, P.C., Daniel
C. Winston, David S. Friedman, Boston, MA,
for the Defendants.

MEMORANDUM ORDER

LEISURE, District Judge.

Defendants RPost International Limited
("RPost") and its three co-founders, Zafar
Khan, Terry Tomkow, and Ken Barton, move
this Court pwsuant to Rule 26(c) of the
Federal Rules of Civil Procedure for a stay of
dìscovery during the pendency of their motion
to dismiss under Rule 12(bX6) of the Federal
Rules of Civil Procedwe. For the following
reasons, defendants' motion is granted.

Background

Plaintiffs Spencer Tlask Software and
Information Services, LLC ("Information
Services"), formerly known as Spencer Trask
Internet Group, LLC ("the Internet Group")
and Spencer Tlask Ventwes, Inc. ("Ventures")
(with their affiliates collectively as "Spencer
Trask") bring this action for inter alia: (1)

breach ofcontract; (2) promissory estoppel; (3)

equitable estoppel; (4) unjust enrichment;
and (5) fraud. At the root of the lawsuit is an
agreement allegedly entered into by the
parties to enable RPost to finance its new
venture involving electronic mail. RPost is an
internet compâny seeking to provide a secure
means of sending electronic email that
operates like registered mail on behalf of the
United States Postal Service. Plaintiffs
contend this new product venture will be very
lucrative. The overall result of the alleged
agreement was to give Spencer Trask the
right to acquire approxirnately 20Vo of RPost
stock.
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Discussion

Defendants have moved to dismiss the First
Amended Complaint in this action pursuant to

Rule 12(bX6). See Fed.R.Civ.P. 12(bX6). Based

on the face of the complaint, defendants

assert, inter alia, that: (1) plaintiffs' *368

contract claims fail to state a claim on the
merits as a matter of law; (2) their contract
claims are bar:red in their entirety by the

statute of frauds; and (3) their fraud claims
fail as a matter of law. See Defendants'

Memorandum of Law in Support of Motion to
Dismiss the First Amended Complaint ("Defs.'

Mem. Dismiss"). Plaintiffs are due to serve

and file their opposition papers by April 25,

2002 and defendants shall serve and file their
reply papers, if any, by MaY 6,2002'

Pursuant to Rule 26(c) ofthe Federal Rules

of Civil Procedure, a court has discretion to
stay discovery "for good cause shown."

Fed.R.Civ.P. 26(c). Good cause may be shown

where a party has fîled a dispositive motion,
the stay is for a short period of time, and the
opposing party will not be prejudiced by the
stay. See Anti-Monopoly, Inc. v' Hasbro, Inc.,
No. 94 Civ. 2120, 1996 WL 707277, at *2
(S.D.N.Y. March ?, 1996) (collecting cases).

[1] However, while discovery maY in a

proper case be stayed pending the outcome of
a motion to dismiss, "the issuance of a stay is

by no means automatic." In re WRT Energy
Secs. Litig., No. 96 Civ. 3610, 1996 WL
580930, at *1 (S.D.N.Y. Oct.9, 1996) (Keenan,

J.); see Moran v. Flaherty, No' 92 Civ. 3200,

1992 \ryL 276913, at *1 (S.D'N.Y. Sept'25,

1992) ('iDliscovery should not be routinely
stayed simply on the basis that a motion to

dismiss has been filed."); In re Chase

Manhattan Corp. Secs. Litig., No. 90 Civ.
6092, 1991 WL79432, at *1 (S.D'N.Y. Mav 7,

1991) (same). Two related factors a court may

consider in deciding a motion for a stay of
discovery are the breadth of discovery sought

and the bwden of responding to it' See Anti-
Monopoly, Inc., 1996 \ryL L01277, at *3'

Finally, a court should also consider the
strength of the dispositive motion that is the
basis of the discovery stay application' See,

e.g., Gandler v. Nazarov, No' 94 Civ. 2272,

Page 129

1994 WL 702004, at *4 (S.D.N.Y. Dec. 14,

1994) (stay of discovery should be glanted
where motion to dismiss "is potentially
dispositive, and appears to be not unfounded
in the law.").

t2l This Court cannot attempt to predict the
outcome of the motion to dismiss, particularly
because it has not yet viewed plaintiffs'
opposition papers. However, based on the
papers submitted and upon oral argument
from counsel, the Court notes at this
preliminary stage that defendants do appear
to have substantial arguments for dismissal of
many, if not all, of the claims asserted in this
lawsuit. Although plaintiffs contend that the
breadth of discovery sought is not
outrageously broad, nor is the burden
substantial, the Court finds otherwise and
believes that the expense and possible injury
to the success of defendants' current
contractual negotiations are great. tFNll
Furthermore, the Court intends to decide the
motion expeditiously and thus the stay will
neither unnecessarily delay the action nor
prejudice the plaintiffs thereby. "A stay
pending determination of a dispositive motion
that potentially eliminates the entire action
will neither substantially nor unduly delay
the action, should it continue." Rivera v.

Heyman, No. 96 Civ. 4489, 1997 WL 86394, at
*1 (S.D.N.Y. Feb.27,1997)' Therefore, at this
point in the litigation, proceeding with
discovery while the motion to dismiss is
pending would unnecessarily drain the
parties' resources.

FNl. One of the third-parlies plaintiffs seek to

depose is the Deputy Postnlaster General of the

United States Postal Service, with whom RPost is

cun'ently in discussions regarding the r-rew email

venture. RPost notes that the issuance of a

subpoena at this stage in their "delicate"

negotiations could irreparably damage the success

of the venntre. See Defendants' Proposed

Emergency Motion for Stay of Discovery and/or A

Protective Order ("Defs.' Stay Mem."), at 3.

Conclusion

For the foregoing reasons, the requested
stay of discovery pending disposition of the
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motion to dismiss is HEREBY GRANTED.
The parties are HEREBY ORDERED to
refrain from issuing any discovery requests or
subpoenas during the pendency of the motion
to dismiss the First Amended Cornplaint'

SO ORDERED

206 F.R.D. 367

END OF DOCUMENT
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United States Court of APPeals,

Second Circuit'

TRANSUNION CORPORATION and
Union Industries, Inc., Appellants'

v.
PEPSICO, INC., APPellee.

No. 561, Docket 86'7805.

Argued Dec. 9, 1986'
Decided Feb. 5, 1987

Affirmed.

West Headnotes

Ill Federal Courts @ 45

1?08k45 Most Cited Cases

Philippine corporation brought suit against

United States corporation for breach of

contract, fraud, and RICO violations, and

United States corporation moved to dismiss on

grounds of forum non conveniens' The

ÙtttuA States District Court for the Southern

District of New York, Edward Weinfeld, J',

640 F.Supp. 7211, conditionally granted

motion, and Phitippine corporation appealed'

The Court of Appeals held that: (1) dismissal

of action on for-um non conveniens grounds

was appropriate as Philippine corporation had

u"ry -itti*ul contacts with United States; (2)

although Phitippine corporation would not be

able to claim RICO violations in Philippine
court, it would still be able to maintain fraud
actions underlying RICO counts; (3) fact that
Philippine corporation could not obtain treble

damages if successful in demonstrating fraud

did not require United States court to hear

case; antt (4) trial judge did not abuse his

discretion in granting protective order to

prevent further öscovery prior to his decision

on motion to dismiss.

Page I

and documents were in the Philippines, rnany

witnesses speak Philippine dialect as primary
language, and there was no showing that
political unrest in the Philippines would have

adverse effect uponjudicial system there'

I2l Federal Courts Þ45
1708k45 Most Cited Cases

Inability of Philippine corporation to bring
RICO claim in Philippine court, if United
States action were dismissed on grounds of
forum non conveniens, was not dispositive,
where Philippine corporation could assert

three underlying fraud claims upon which

their RICO claim was based, though they

would not be entitled to triple damages, and

where, RICO cause of action, as alleged,

appeared to be legally deficient' 18 U.S.C'A'

$$ 1961-1968.

[3] Federal Courts æ45
1708k45 Most Cited Cases

Reference in RICO statute to "present"

antitrust legislation indicated that earlier
antitrust interpretation, which provided that
such actions could not be dismissed on forum
non conveniens grounds, was effectively
overmled, and thus at time RICO was

enacted, forum non conveniens doctrine
applied both to antitrust suits and RICO

actions. Clayton Act, $ 12, 15 U'S.C.A' $ 22;

28 U.S.C.A. $ 1404(a); 18 U.S.C.A. $ 1965(a).

t4l Federal Civil Procedu"e o= 127t
1704k1271 Most Cited Cases

[4] Federal Courts 645
1708k45 Most Cited Cases

Ttial judge did not abuse his discretion in
granting protective order to prevent further
ãir.on"ry prior to its decision on United States

corporation's motion to disrniss; motions for
forum non conveniens may be decided on basis

of affidavits.
*128 Richard G. Menaker, Menaker &
Herrmann, New York CitY (Robert F'
Herrmann, of counsel)' for appellants.

Dismissal of Philippine corporation's action

against Unitecl States corporation on forum

nãn con teniens grounds ',vas proper where

Philippine corporation had minimal contacts

with Únited States, contracts at issue related

exclusively to the Philippines, most witnesses
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Ronald S. Rolfe, Cravath, Swaine & Moore,
New York City, (Louis M. Solomon, James J.

Buchal, ofcounsel), for appellee.

Page 2

inter alia, that appellants had breached the
Agreement's quality standards. The
Philippine court granted PepsiCo a writ of
preliminary attachment on properties of
Transunion and its president, Carlos Ty.

On December 27, appellants filed this suit in
the Southern District of New York. Dismissal
on forum non conveniens grounds was
conditioned on PepsiCo's (1) waiver of any
statute of limitations defenses it might have
in the Philippines with respect to the claims
asserted in the Southern District of New York
and (2) agreement to make its employees
available in the Philippines for deposition or
trial.

The appropriate standard ofreview ofa forum
non conveniens determination is whether the
triaÌ court abused its discretion in weighing
the established public and *129 private
interest factors articulated by the Supreme
Court. Piper Aircraft Co. v. Reyno,454 U.S. 235,
257 , 702 S.Ct. 252, 266,70 L.Ed.2d 419 (1981);

Gug Oil Corp. v. Gilbert, 330 U.S. 501, 509, 67
S.Ct. 839, 843, 91 L.Ed. 1055 (7947); see also
Piper Aírcraft, 454 U.S. at241n. 6, 102 S.Ct. at
258 n. 6 (factors). The judge's opinion here is
typically careful and complete, and his
decision a reasonable one. The judge clearly
stated that "a plaintiffs choice of forum
should rarely be disturbed and the burden is
on the defendant to establish that the action
should be dismissed on the ground of forum
non conveniens." 640 F.Supp. at 1215. His
statement that this presumption is less
weighty where plaintiffs are foreigners, id., is
fuIly supported by his citation t'o Piper Airuaft,
454 U.S. aL255-56,102 S.Ct. ar265-66.

t1l Judge 'Weinfeld reasonably held that
appellants have very minimaÌ contacts with
the United States: the contracts at issue in
this action relate exclusively to the
Philippines; most witnesses and documents
are in the Philippines; many witnesses speak
Tagalog, a Philippines dialect, as their
primary language; and obtaining documents
located in the Philippines would probably
require the use of letters rogatory and might
also be complicated by a Philippines
presidential decree prohibiting removal of

and

PER CURIAM:

Transunion Corporation ("Transunion") and

its subsidiary Union Industries, Inc. ("UI["),
Philippines corporations, appeal the judgment

and order of the United States District Court
for the Southern District of New York,
Edward Weinfeld, Judge, dismissing their
action against PepsiCo, Inc. ("PepsiCo"), for
Í?audulently inducing them to enter into a

Compromise Agreement to settle an earlier
dispute, for damages for breach of this and of
an earlier agreement, and for treble damages
for civil RICO violations under 18 U.S.C. $$

1961- 1968 (1982). Judge Weinfeld's opinion
is reported as Transunion Corp. v' PepsiCo, Inc.,

640 F.Supp. 1211 (S.D.N.Y.1986). Appellants
argue that Judge Weinfeld abused his
discretion when he granted PepsiCo's motion
to dismiss the complaint on the ground of
forum non conveniens. They argue too that
he abused his discretion when he stayed
discovery pending determination of the motion
to dismiss. We affrrm, substantially on Judge
Weinfeld's opinion.

TYansunion had a contract (the "1981 Supply
Agreement") to supply Pepsi-Cola Bottling
Company of the Philippines ("PCBCP") with
glass bottles. In 1983, Tïansunionbrought an
action in the Philippines against PCBCP and
PepsiCo for breach of this contract. Following
negotiations in the Philippines and in New
York, this action was settled by a 1983

Compromise Agreement that required, inter
alia, PepsiCo to buy bottles from Tîansunion
through 1986 and Transunion to meet certain
quality standards. In March L985, PepsiCo

sold its Philippines bottling operations to a
third party. On December 5, 1985,

Transunion gave notice of its cancellation of
the 1983 Compromise Agreement on the
ground that PepsiCo had breached it by this
sale. On December 7'l , 1985, however,
PepsiCo filed suit in the Philippines alleging,
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documents from the Philippines without
offrcial approval. 640 F.Supp' at 1275'17 ' On

the other side, favoring a New York forum,
were the facts that PepsiCo is a New York
corporation; some negotiations for the 1983

settlement did happen to occur in New York
while Transunion's president was visiting
there, and it was during these negotiations
that the alle ged fraudulent misrepresentations
were made by senior PepsiCo officials; and

some few witnesses and documents are in New

York. Id. at 1216. Judge Weinfeld
reasonably concluded that "[pìlaintiffs have

not offered a single compelling reason with
respect to their own convenience to support

their choice of this forum." Id. at 1217 .

Public interest factors similarly were

reasonably held to favor dismissal:
Philippines law would probably apply to both
the 198L and 1983 agreements and to the
effects of the order entered by a Philippine
court upon settlement of the 1983 Philippine
litigation; Philippine cou¡ts are apparently no

more congested than the courts of the
Southern District of New York; no showing

was made that political unrest in the
Phitippines has had an adverse effect upon the
judiciat system there; PepsiCo has assets in
the Phitippines against which a Philippine
judgment could be enforced (alternatively, if
these proved inadequate, a Philippines
judgment could be enforced against New York
assets); and appellants could assert their
claims in the New York comPlaint as

counterclaims in PepsiCo's Philippines action,

thereby saving the unwarranted waste of
judicial resources that would result from the
trial of claims arising out of the same facts in
both New York and the Philippines. /d. at
1217-19.

t2l Appellants rely heavily on the fact that
the New York complaint includes a RICO

count that they may not be able to assert in
the Philippines. This argument has no merit'
First, though appellants might not be able to

claim RICO violations and RICO triple
damages in the Philippines, they could assert

the three underþing frauds (set out at 640

F.Supp. al I2l4). That they could not get

triple damages if they proved the frauds

Page 3

underlying their RICO claim in the
Philippines is irrelevant; "dismissal may not
be bared solely because of the possibility of
an unfavorable change in larv." Piper Aircraft,
454 U.S. at 249, 102 S.Ct. at 262-
Furtherrnore, Judge Weinfeld noted that
"plaintiffs' RICO cause of action, as alleged,
appears to be legally deficient" due to
improper pleading and lack of standing as to
two of the three alleged predicate acts, 640
F.Supp. at L2I7 & n. 19.

Appetlants raise for the first time on appeal
the argument that the RICO statute specifies
venue in the United States. Though 18

U.S.C. $ 1965(a) (1982) provides that any civil
RICO action "may be instituted" in the
district court in any district with which the
defendant has certain specified *130

connections, dismissal on forum non
conveniens grounds has been upheld in many
other cases involving statutes with special
venue provisions. For example, the Jones Act
provides, 46 U.S.C. $ 688(a) (1982), that
jurisdiction "shall be" in ûistrict court. Yet
this court, upholding a dismissal of a Jones

Act claim when there v\¡as a convenient
Philippines for-um, has held that the fonrm
non conveniens doctrine is applicable in Jones

Act cases. Cruz v. Maritime Company of
Philippines, TA2F.2d 47,48 (2d Cir.1983) (per

curiam); see also Koster v. Lumbermens Mutual
casualry co., 330 u.s. 518, 522 n. 2 & 531-32,
67 S.Ct. 828, 830 n. 2 & 835, 91 L'Ed. 1067
(1947) (upholding dismissal on fonrm non
conveniens grounds of a derivative suit filed
under 28 U.S.C. $ 112 (recodified as amended
at 28 U.S.C. $ 1401 (1982))); Weils Fargo & Co.

v. Wells Fargo Express Co., 556 F.zd 406, 431
(gth Cir.197?) (suggesting a Lanham Act
infringement claim might be dismissed on
forum non conveniens grounds, tJrought the
Act contains a special venue provision, 15

u.s.c. $ 1121(1982).

[3] Appetlants' argument that RICO cases

cannot be dismissed on forum non conveniens
grounds is based chiefly upon the statement in
the legislative history that "[s]ection 1965 lof
RICOI contairs broad provisions regarding
venue ..., which are modelled on present

antitmst legislation," H.R.Rep. No. 1549, 91st

\Aþstlaw
t
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Cong., 2d Sess. 5S (1970) ("House Report"),
reprinted in 1970 U.S.Code Cong' &
Admin.News 4007, 4034. This statement,
they argue, indicates congressional intent that
the RICO venue provision should embody the

holding in United States v' National City Lines,

Inc., 334 U.S. 573, 68 S.Ct. 1169, 92 L'Ed'
1584 (1948), that a special venue provision,

section 12 of the Clayton Act, 15 U.S'C' $ 22

(1982), deprived the court of discretion to
dismiss a Sherman Act suit on forum non

conveniens grounds. This argument is

urq:ersuasive. The decision in National City

Lines was based upon a thorough review of
legislative history of the Clayton Act' which

disclosed "no other thought than that the

choice of forums was given as a matter of
right, not as one limited by judicial
discretion." 334 U.S. at 586-87, 68 S.Ct. at

1176. A review of the legisiative history of
RICO, however, discloses no mandate that the
doctrine of forum non conveniens should not

apply, nor is there any indication that
Cottgr"tt had the interpretation of 15 U'S'C' $

22 in Nalional City Lines in mind when it
drafted section 1965 of RICO. Indeed, the
House Report's reference to "present"
antitrust legislation suggests that Congress

\Mas aware that the result in National Círy Lines

was effectively overmled by Congress in 1948

when it enacted 28 U.S'C. $ 1404(a) (1982)' the

legislative history of which states that it "was

drafted in accordanee with the doctrine of
forum non conveniens, permitting transfer to

a more convenient fortrm, even though the

venue is proper." H'R.Rep. No. 308, 80th

Cong., lst Sess. 4132 (1947); see United States

v. NaÍional City Lines, Inc., 337 U.S. 78, 69 S.Ct'

955, 93 L.ßd. L226 (1949). It follows that at

the time RICO was enacted in 1970, the forum

non conveniens doctrine applied to antitrust
suits by virtue of 28 U'S.C. $ 1404(a), so the

reference in the RICO legislative history to 18

U.S.C. $ 1965(a) having been modeled on the

antitrust venue provisions does not avail
appellants.

[4] Nor is there any rnerit in appellahts' claim

that the judge abused his discretion in
granting a protective order to prevent further
discovery prior to its decision on the motion to

dismiss. Motions to dismiss for forrrm non

Page 4

conveniens may be decided on the basis of
affrdavits. Alcoa Steamship Co' v' M/V Nordic

Regent, 654 F.2d 147, I49 (2d Cir.) (en banc),

cert. deníed, 449 U.S. 890, 101 S'Ct' 248, 66

L.Ed.2d 116 (1980). Indeed, as the Court
noted in Piper Aircrafi, 454 U.S. al 258, LA2

S.Ct. al 267, "[r]equiring extensive

investigation would defeat the purpose of [the]
motion."

Judgment affirmed.

811 F.zd 12?, RICO Bus.Disp'Guide 6538

END OF'DOCUMENT
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RULE 1.010. SCOPE AND TITLE OF

RULES

These rules apply to all actions of a oivil nature

and all special statutory proceedings in the circuit

courts and county courts except those to which the

Florida Probate Rules, the Florida Family Law Rules

of Procedure, or the Small Claims Rules apply. The

form, content, procedure, and time for pleading in all

special statutory proceedings shall be as prescribed

by the statutes goveming the proceeding unless these

rules specifically provide to the contrary. These rules

shaìl be construed to secure the just, speedy, and

inexpensive determination of every action. These

rules shall be known as the Florida Rules of Civil
Procedure and abbreviated as Fla. R. Civ. P.

RULE 1.030. NOIWERIFICATION OF
PLEADINGS

Except when otherwise specif,rcally provided by

these rules or an applicable statute, every written

pleading or other paper of a party represented by an

attomey need not be verified or accompanied by an

affidavit.

Committee Notes

l9?6 Amendment Subdivisions (aþ(b)have been amended to

requiro the addition ofthe filing pafy's telephone number on all

pleadings and papers filed.

RI]LE 1.040. ONEFORM OFACTION

There shall be one form of action to be known as

"civil action."

RULE 1.050. WHENACTION
COMMENCED

Every action of a civil nature shall be deemed

commenced when the complaint or petition is filed

except that ancillary proceedings shall be deemed

commenced when the writ is issued or the pleading

setting forth the claim of the party initiating the

action is filed.
RULE 1.060. TRANSFERS OF ACTIONS

time that an action is pending in the r.vrong court of

any countv, it may be translèrred to the proper couf
within said coun\'by the same method as provided

in rule 1. 1 70(i).

(b) Wrong Venue. When any action is filed
laying venue in the wrong county, the court may

transfer the action in the manner provided in rule

Ll70(ì) to the proper court in any county where it

might have been brought in accordance with the

venue statutes. When the venue might have been laid

in 2 or more counties, the person bringing the action

may select the county to u'hich the action is
transferred, but if no such selection is made, the

matter shall be determined by the court.

(c) Method. The service charge of the clerk of the

court to which an action is translerred under this rule

shall be paid by the party r.r'ho commenced the action

within 30 days from the date the orde¡ of transfer is

entered, subject to taxation as provided by law when

the action is determined. If the service charge is not

paid within the 30 days, the action shall be dismissed

without prejudice by the court that entered the order

of transfer.

Court Commenlary

1984 Àmendment. Because of confi¡sion in somo cirouits,

subdivision (c) is added:

(a) lo specify who is to pay the clerk's seruioe charge on

transfeq

(b) to provide for the circumstance in whioh the swioe
charge is not paid; and

(o) to require the dismissal lo be by the court which entered

the order of tnnsfer

RULE I.06T. CHOICE OFFORUM

(a) Grounds for Dismissal. An action may be

dismissed on the ground that a satisfactory remedy

may be more conveniently sought in a jurisdiction

other than Florida when:

( I ) the trial court finds that an adequate alternate

forum exists which possesses iurisdiction over the

whole case, including all of the parties;

(2) the trial court finds that all relevant factors(a) Transfers ofCourts' Ifit should appear at any
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of private interest favor the altemate forum, \4'eighing

in the balance a strong presunrption against dis-
turbing plaintiffs' initial forum choice;

(3) if the balance of private interests is at or near

equipoise, the court further finds that factors of
public interest tip the balance in favor of trial in the

altemate florum; and

(4) the trial judge ensures that plaintiffs can

reinstate their suit in the altemate forum without
undue inconvenience or prejudice.

The decision to grant or deny the motion for dis-
missal rests in the sound disc¡etion ofthe trial court,
subject to review for abuse of discretion.

(b) Stipulations in General. The parties to any

action for rvhich a satisfactory remedy may be more

conveniently sought in a jurisdiction other than

Florida may stipulate to conditions upon which a

forum-non-conveniens dismissal shall be based,

subject to approval by the trial oourt. The decision to
acoept or reject the stipulation rests in the sound

discretion of the trial court, subject to review for
abuse of discretion.

A forum-non-conveniens dismissal shall not be

grantedunless all defendants agree to the stipulations
required by subdivision (c) and any additional
stipulations required by the court.

(c) Sfatutes of Limitation. In moving for forum-
non-conveniens dismissal, defendants shall be

deemed to automatically stipulate that the action will
be treated in the new forum as though it had been

filed in that forum on the date it was filed in Florida,
with service of process accepted as of that date.

(d) Failure to Refile Promptly. When an action
is dismissed in Florida for forum non conveniens,

plaintiffs shall automatically be deemed to stipulate

that they will lose the benefit of all stipulations made

by the defendant, including the stipulation provided

in subdivision (c) of this rule, ifplaintiffs fail to file
the action in the new forum within 120 days after the

date the Florida dismissal becomes final.

(e) rlVaiver of Äutomatic Stipulations. Upon
unanimous agreement, the parties may waive the

conditions provided in subdivision (c) or (d), or both,
only when they demonstrate and the trial court finds
a compelling reason for the waiver. The decision to
accept or reject the waiver shall not be disturbed on

review if supported by competent, substantial
evidence.

(l) Rerluction to Writing. The parties shall
reduce thei¡ stipulation to a writing signed by them,
which shall include all stipulations provided by this
rule and which shall be deemed incorporated by
reference in any subsequent order of dismissal.

(g) Time for Moving for Dismissal. A motion to
dismiss based on forum non conveniens shall be

served not later than 60 days afte¡ service of process

on the moving party.

(h) Retention of Jurisdiction. The court shall
retain jurisdiction afte¡ the dismissal to enforce its
order of dismissal and any conditions and stipu-
lations in the order.

Court Commentan

This seotion was added to elaborate on Florida's adoption ofthe
federal doctrine offorum non oonveniens in Kinzet System, Inc.
v. C ontinental |ßurance Co., 67 4 So.Zd 86 (Fla. 1996), and it
should be interpreted in light ofthat opinion.

Subdivision (a) oodifies the fed€ral standard for reviewing
motions filed under lhe forum-non-conveniens dootrine. Orden
granting or dmying dismissal for forum non convenien¡ are

subject to appellate reviewunder an abuse-of-disoretion standæd.

As stated in Kinney, the phmse 'þrivate interestr" means
âdequate åoo6s toevidenae and r€levanl sites, ad€quate access to
witnesses, adequate mforcement ofjudgments, and the praoti-
calities md expens* associated wilh ths litigation. Private
interests do not involve consideration ol thc availability or
unavailability of advantageous legal theories, a history of
generous or stingy damage awards, or procedural nuanoes that
may affeot outoomes but that do nol effeotively deprive the
plaintiffof any medy.

'Equipoise" means that the advantages and disadvantages of
the altemative forum will not significantlyundemine orfavorthe
'þrivate interests" ofany partioular party, as oompared with the
forum in whioh suit wæ filed.

'?ublia interests" arc the ability of oouris to proteot their
dookets from causes thal lack signifioant oonnection to the
jurisdiotion; the ability of aourts lo €nooumge trial of con-
troversies in the localitis in which they arise; and the ability of
courts to consider their familiarity with goveming law when
deoiding whelhrtoretain jurisdiotion overa cæe. Even when the
private oonvenienoes ofthe litigants are nedy in balance, a trial
court hæ disoretion to grant â forum-non-conveniens dismissal
upon finding that retention of jurisdiotion would be unduly
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bu¡densome to the community, that there is little or no publio
interesl in the dispute, or that foreign law will predominate if
jurisdiction is retained.

Subdivision þ) prcvides thât the padies can stipulate to

conditions of a forum-non-oonveniens dismissal, subject to the

trial coufl's approval. The trial oourt's acceptance or rejeclion of
the stipulation is subject to appellate review under an abuse-of-

discretion standard.

Subdivisions (c) and (d) provide automatic oonditions that shall

be deemed inoluded in every forum-non-oonveniens dismissal.

The purpose underlying subdivision (o) is to ensure that any

slalute of limitation in the new forum is applied as though lhe

aclion had been filed in that forum on the date it was ñled in

Irlorida. The purpoee underlying subdivision (d) is to ensure that

tlre aotion is promptly refiled in the new forum. Both of these

slipulations are deemed to be a part ofevery slipulation that does

not expressly st¿te othwise, subject to the qualification provided

in subdivision (e).

Subdivision (e) recognizes thåt there may be extraordinary
conditions associatcd with the new forum that would require the

saiver of the oonditions provided in subdivisions (c) md (d).

Waivers should be granted sparingly. Thus, the parties by
unanimous oonsent may stipulate to waive those oonditions only
upon showing a oompelling reason to the trial coul. The trial
couf's aoceptance or rejætion ofthe waiver may not be reversed

on appeal where supported by oompetent, substantial evidmce.

Subdivision (f)requiræ theparties toreduoetheirstipulationto
uritten form, u'hich the parties must sign- WTen and if lhe t¡ial
oouf aooepls the stipulation, theparties'agreemmt then is treated

as though it wre incorporated by reference in the trial court's
ords of dismissal. To avoid oonfi¡sion, the parties shall include

the automatio stipulations provided by subdivisions (c) and (d) of
this rulc, unloss th€ latter åre properly waived under subdivision
(e). Howevø, the failure to inolude these automalio conditions in
the stipulation doc not waive them unless lhe dismissing court

has expressly so ruled.

Committee Notes

2000 Amndrent. Subdivision (aNl) is amended to clarify that

lhe olt€native forum other than Florida must have jurisdiction

ovtr åll ofthe pârties forthe trial courl to grant a dismissal bæed

on forum non conveniens.

Subdivision (b) is amended to olarify that all ofthe defendants,

not just the moving defendmt, must âgree lo the stipulalions
required by subdivision (c) as well æ any additional stipulations

required by the trial oourt before an action may be dismissed

based on forum nm oonveniens.

Subdivision (g) is added to rcquire lhat a motion to dismiss

based on forum non oonveniens be serued not later than 60 days

after seruioe of process on the moving party.

Subdivision (h) is added to require the court to retain
jurisdiotion over the aotíon sÍÌs the dismissal for purposes of
enforcing ils order of dismissal and any conditions and

stipulations contained in the order.

(a) Summons; Issuânce, Upon the coÍìmence-
ment of the action, summons or other process autho-

rized by law shall be issued fodhwith by the clerk or
judge under the clerk's or the judge's signature and

the seal ofthe court and delivered for service without
p¡aecipe.

(b) Service; By Whom Made. Service ofprocess
may be made by an officer authorized by law to

serve process, but the court may appoint any

competent person not interested in the action to serve

the process. 
.When 

so appointed, the person servirg
process shall make proof of service by affidavit
promptly and in any event within the time during
which the person servedmust respond to the process.

Failure to make proof of service shall not affeot the

validity of the service. When any process is retumed

not exeouted or retumed improperly exeouted for any

defendanl, the party causing its issuance shall be

entitled to such additional process against the

unserved pafy as is required to effect service.

(c) Service; Numerous Defendants. If there is

more than 1 defendant, the clerk orjudge shall issue

as many writs of process against the several defen-

dants as may be directed by the plaintiff or the

plaintiff's attomey.

(d) Service by Publication. Service of process by
publioation may be made as provided by statute.

(e) Copies of Initial Pleading for Persons
Sened. At the time of personal service of process a

copy of the initial pleading shall be delivered to the
party upon whom servioe is made. The date and hour
of service shall be endorsed on the original process

and all copies ofit by the person making the servioe.

The party seeking to effect personal service shall

furnish the person making service with the necessary

copies. When the service is made by publioation,
copies of the initial pleadings shall be fumished to
the clerk and mailed by the clerk with the notice of
action to all parties whose addresses are stated in the

initial pleading or swom statement.

(f) Service of Orders. If personal service of a
court order is to be made, the original order shall be

filed with the clerk, who shall certify or verify a copy

of itwithout charge. The person making service shall

use the certified oopy instead ofthe original order inRULE 1.070. PROCESS
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sued in a representative capacity, that party shall do

so by specific negative averment which shall include

such supporting particulars as are peculiarly within
the pleader's knowledge.

(r) Fraud, Mistake, Condition of the Minrl. In
all averments of fraud or mistake, the circumstances

constituting f¡aud or mistake shall be stated with
such particularity as the circumstances may permit.

Malice. intent, k¡o'wledge, mental attitude, and other

condition ol mind of a person may be averred

generally.

(c) Conditions Precedent' ln pleading the per-

formance or occurrence ofconditions precedent, it is

sufficient to a\¡er generally that all conditions

precedent have been performed or have occuned. A
denial of performance or occurrence shall be made

speciñcally and with particul mity.

(d) Ofliciat I)ocument or Act. In pleading an

official docunrent or official act it is sufficient to
aver that the document was issued or the act done in

compliance with law.

(e) Judgment or Decree' In pleading a judgment

or decree of a domestic or foreign court, a judicial or
quasi-judicial tribunal, o¡ a board or officer, it is

sufficient to aver the judgment or decree without
setting forth matter showing jurisdiction to render it.

(f) Time and Place. For the purpose of testing the

sufficiency of a pleading, averments of time and

place are material and shall be considered like all
olher averments of material matter'

(g) Special Damage. When items of special

damage are claimed, they shall be specifically stated'

RULE 1.130. ATTACHING COPY OF
CAUSE OFACTION ANI)
EXHIBITS

(a) Instruments Attached. All bonds, notes, bills
ofexchange, contracts, accounts, or documents upon

which action may be brought or defense made, or a

copy thereof or a copy of the portions thereof

material to the pleadings, shall be incorporated in or
attached to the pleading. No papers shall be

unnecessarily annexed as exhibits. The pleadings

shall contain no urìneoessary ¡ecitals of deeds,

documents, conbacts, or other instruments'

(b) Part for All Purposes' Any exbibit attached

to a pleading shall be considered a part thereoffor all

pu¡poses. Statements in a pleading may be adopted

b1'reference in a different part ofthe same pleading,

in another pleading, or in any motion.

RULE 1.140. DEFENSES

(a) When Presented.

( I ) A delendant shall serve an answer within 20

days after service of original process and the initial
pleading on the defendant, or not late¡ than the date

fixed in a notice by publication. A party served with
a pleading stating a crossclaim against that par$
shall serve an ans\¡r'er to it within 20 days after

service on that party. The plaintiff shall serve an

answer to a counterclaim within 20 days after sen'ice

of the counterclaim. If a reply is required, the reply

shall be served within 20 days after service of the

(2) The service of a motion under this rule,
except a motion for judgment on the pleadings or a

motion to strike under subdivision (f), alters these

periods of time so that if the court denies the motion

or postpones its disposition until the trial on the

merits, the responsive pleadings shall be served

within l0 days afternotice ofthe court's action or, if
the court grants a motion for a more definite

statement, the responsive pleadings shall be served

within 10 days after service of the more definite

statement unless a different time is fixed by the court

in either case.

(3) If the court permits or requires an amended

or responsive pleading or a more definite statement,

the pleading or statement shall be served within 10

days after notice of the court's action. Responses to

the pleadings or statements shall be served within 10

days of service of the pleadings or statements.

(b) Horv Presented' Every defense in law or fact

to a claim for relief in a pleading shall be asserted in

the responsive pleading, if one is required, but the

following defenses may be made by motion at the

option ofthe pleader: (l) lack ofjurisdiction over the

subject matter, (2) lack of jurisdiction over the

pe¡son, (3) improper venue, (4) insuffìciency of
process, (5) insufficiency of service of process, (6)

failure to state a cause of action, and (7) failure to
join indispensable parties. A motion making any of
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these defenses shall be made before pleading if a

lurther pleading is permitted. The grounds on which

any of the enumerated delenses a¡e based and the

substantial matters of lar¡' intended to be argued shall

be stated specifically and with particularity in the

responsive pleading o¡ motion. Any ground not

stated shall be deemed to be waived except any

ground shorving that the court lacks jurisdiction of
the subject matter mal' be made at any time. No

defense or objection is rvaived by beingjoined with

other delenses or objections in a responsive pleading

or motion. If a pleading sets forth a claim for relief to

uhich the adverse party is not required to serve a

responsive pleading. the adverse party may assert any

defense in law or fact to that claim for relief at the

trial, except that the objection of failure to state a

legal defense in an answer or reply shall be asserted

by motion to strike the defense rvithin 20 days after

service of the answer or reply.

(c) Motion for Judgment on the Pleadings.

Afte¡ the pleadings are closed, but within such time

as not to delay the trial, any party may move for
judgment on the pleadings.

(d) Preliminary Hearings. The defenses 1 to 7 in

subdivision (b) ofthis rule, whether made in a plead-

ing or by motion, and the motion for judgment in

subdivision (c) of this rule shall be heard and deter-

mined before trial on application of any party unless

the court orders that the hearing and determination

shall be defened until the trial.

(e) Motion for More Delinite Statement. If a

pleading to which a responsive pleading is permitted

is so vague or ambiguous that a party cannot

reasonably be required to frame a responsive

pleading, that party may move for a more definite

statement before interposing a responsive pleading'

The motion shall point out the defects complained of
and the details desired. Ifthe motion is granted and

the order of the court is not obeyed within l0 days

alter notice of the order o¡ such other time as the

court may fix, the court may strike the pleading to

rvhich the motion was directed or make such order as

it deems just.

(f) Motion lo Strike. A party may move 1o strike

or the court may strike redundant, immaterial,

impertinent, or scandalous matter from any pleading

at any túne.

(g) Consolidation of Defenses. A party who

makes a motion under this rule may join with it the

other motions herein provided for and then available

to that party. lf a party makes a motion under this

rule but omits from it any defenses ot objections then

available to that party that this rule permits to be

raised by motion, that party shall not thereafter make

a motion based on any of the defenses or objections
omitted, except as provided in subdivision (hX2) of
this rule.

(h) Waiver of Defenses.

(l) A party waives all defenses and objeclions
that the party does not present either by motion under

subdivisions (b), (e), or (f ofthis rule or, ifthe party

has made no motion, in a responsive pleading except

as provided in subdivision (hX2).

(2) The defenses of failure to state a cause of
action or a legal defense or to join an indispensable

party may be raised by motion for judgment on the

pleadings or at the trial on the merits in addition to
being raised either in a motion under subdivision (b)

or in the ans\¡/er or reply. The defense of lack of
jurisdiction of the subject matter may be raised at

any time.

Committee Notca

l9?2 Amendment- Subdivision (a)is amended to eliminate the

unnecessary stâtemen! ofthe retum date whm service is made by

publioation, and to acoommodate the change proposed in rule

1.100(a) making a reply nandatory under aertain circumslmses.

Motions to strike under subdivision (Ð re divided into 2

categories, so subdivision (a) is also amended to aocommodate

this change by eliminating motions to strike under thc new sub-

division (f) as motims that toll the running of time. A motion to

strike an insufi¡oient legal defense will now be ¿vailable under

subdivision (b) and continue to toll the time for rmponsive

pleading. Subdivision (b) is amendcd to include the defense of
failure to a suffioient legal defense. The proper method ofattack

for failure to state a legal defense remains a motion to sl¡ike.

Subdivision (Ðis ohmged toaccommodate the 2types ofmolions

to strike. The motion to strike an insufiìcient legal defmse is now

in subdivision (b). Themotion to strikeundersubdivision (f) does

not toll the time for responsive pleading and can be made at any

time, and the matter can be strioken by the oourt on its initiative

at any time. Subdivision (g) follows the teminology of Fedeml

Rule of Civil Procedure 12(g). Muoh difficulty has been

experienoed in lhe applioation of this and the succeeding

subdivision wilh theræult that thesame defmses are being mised
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several l;mes in an action. The inlent of the rule is to pemil the

defenses lo be raised one time. either by motion or by the

responsive pleading, and thereafler onlv lrv motion forjudgment

on thc pleadings or at the trial. Subdivision (h) also reflccts this

philosophy. Il is based on federal rule I 2(h) but more olearly slates

tlre purpose of the rule.

1988 Anren¡lment The amendment to subdivision (a) is to fix
a time u,ithin whioh amended pleadings, responsive pleadings, or

more defrnite slatements required by th€ court and responses to

those pleadings or statements must be served when no time limit

is fxed by the oouf in its ordsr. The court's åuthority to ålter

these time periods is contained in rule L090(b).

RULtr 1.150. SHAM PLEADINGS

(a) Motion to Strike. If a party deems any

pleading or part thereof filed by another party to be

a sham, that party may move to strike the pleading or

part thereofbefore the cause is set for trial and the

coufl shall hear the motion, taking evidence of the

respective parties, and ifthe motion is sustained. the

pleading to which the rnotion is directed shall be

stricken. Default and summary judgment on the

merits may be entered in the discretion of the court o¡

the court may permit additional pleadings to be filed

for good cause shown.

þ) Contents of Motion. The motion to strike

shall be verified and shall set forth fully the facts on

which the movant relies and may be supported by

affidavit. Ño traverse of the motion shall be required.

RI]LE I.160. MOTIONS

All motions and applications in the clerk's office
for the issuance ofmesne process and final prooess

to enforce and execute judgments, for entering

defaults, and for such othe¡ proceedings in the

clerk's office as do not require an order ofcourt shall

be deemed motions and applications grantable as of
course by the clerk. The clerk's action may be

suspended or altered or rescinded by the court upon

cause shown.

RULE 1.170. COUNTERCLÀIMSAND
CROSSCLAIMS

(a) Compulsorl Counterrclaims. A pleading shall

state as a counterclaim any claim which at the time of
serving the pleading the pleader has against any

opposing party, provided it arises out ofthe transac-

tion or occur¡ence that is the subject matter of the

opposing party's claim and does not require for its
adjudication the presence ofthird parties over whom

the cou¡t cannot acquirejurisdiction. But the pleader

need not state a claim if (1) at the time the action was

commenced the claim was the subject of another

pending action, or (2) the opposing party brought
suit upon that party's claim by attachment or other

process by which the court did not acquire juris-

diction to render a personal judgment on the claim

and the pleader is not stating a counte¡claim under

this rule.

(b) Permissive Counterclaim. A pleading may

state as a counterclaim any claim against an opposing

party not arising out of the transaction ot occurrence

that is the subject matter of the opposing party's

claim.

(c) Counterclaim Exceeding Opposing Claim.
A counterclaim may or may not diminish or defeat

the recovery sought by the opposing party. It may

claim reliefexceeding in amount or different in kind
from that sought in the pleading of the opposing

party.

(d) Counterclaim against the State. These rules

shall not be construed to enlarge beyond the limits

established by law the right to assert oounterclaims

or to claim credits against the state or any of its
subdivisions or other govemmental organizations

thereof subject to suit or against a municipal
corporation or against an officer, agency, or admin-

istrative board ofthe state.

(e) Counterclaim Maturing orAcquired after
Pleading. A claim which matured or was acquired

by the pleader after serving the pleading may be

presented as a counterclaim by supplemental

pleading \r/ith the permission of the court.

(l) Omitted CounterclaimorCrossclaim. When

a pleader fails to set up a counterclaim or c¡ossclaim

ttrough oversight, inadvertence, or excusable

neglect, or whenjustice requires, the pleader may set

up the counterclaim or crossclaim by amendment

with leave of the court.

(g) Crossclaim against Co-Party. A pleading

may state as a crossclaim any claim by one party
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(c) Adding Parties. Parties may be added once as

a matter of course within the same time thal
pleadings can be so amended under rule 1.1 90(a). If
amendment by leave of court or stipulation of the

parties is permitted, parties may be added in the

amended pleading without further order of court.

Parties ma¡, be added by order of court on its own
initiative or on motion of any party at any stage of
the action and on such terms as arejust.

Comnritlee Notes

1972 .¡\nendment. Subdivision (c) is amended to permit the

addition ofpadies when the pleadings are amended by stipulation.
This confoms the subdivision to all of the pemissive typs of
amendmenl underrule L I 90(a). It was an inadvertent omission by
the commitlee when the rule in its present fom wos adopted in

1968 as oan be sæn by reference to the 1968 oommittee note.

RULE 1.260. SIIRVIVOR; SUBSTITUTION
OFPARTIES

(a) Death.

(l) If a party dies and the claim is not thereby

extinguished, the court may order substitution ofthe
proper parties. The motion for substitution may be

made by any party or by the successors or represen-

tatives of the deceased party and, together with the

notice of hearing, shall be served on all parties as

provided in rule 1.080 and upon persons not parties

in the manner provided for the service of a summons.

Unless the motion for substitution is made within 90

days after the death is suggested upon the record by

service of a statement of the fact of the death in the

manner provided for the service of the motion, the

action shall be dismissed as to the deoeased party.

(2) In the event of the death of one or more of
the plaintiffs or ofone or more ofthe defendants in

an action in rvhich the right sought to be enforced

survives only to the surviving plaintiffs or only
against the surviving defendants, the action shall not

abate. The death shall be suggested upon the record

and the action shall proceed in favor ofor against the

suwiving parties.

þ) Incompetency. If a parg becomes incom-
petent, the court, upon motion served as provided in
subdivision (a) of this rule, may allow the action to

be continued by or against that person's repre-

sentative.

(c) Transfer oflnferest In case of any transfer

of interest, the action may be continued by or against

the original party, unless the court upon motion

directs the person to whom the interest is transferred

to be substituted in the action or joined with the

original party. Service of the motion shall be made as

provided in subdivision (a) of this rule.

(d) Public Officers; Death or Separation from
0ffice.

(1) When a public officer is a party to an action

in an official capacity and during its pendency dies,

resigns, or otherwise ceases to hold office, the action

does not abate and the officer's successor is auto-

matically substituted as a party. Proceedings

following the substitution shall be in the name of the

substituted party, but any misnomer not affecting the

substantial rights of the parties shall be disregarded.

An order of substitution may be entered at any time,

but the omission to enter such an order shall not

affect the substitution.

(2) When a public officer sues or is sued in an

official capacity, the officer may be described as a

party by the official title rather than by name but the

court may require the officer's name to be added.

RULE I.270. CONSOLIDATION;
SEPARÄTE TRIALS

(a) Consolidation. When actions involving a

coÍrmon question of law or fact are pending before

the court, it may order a joint hearing or trial of any

or all the matters in issue in the actions; it may order

all the actions consolidated; and it may make such

orders concerning proceedings therein as may tend to

avoid unnecessary costs or delay.

(b) Separate Trials. The court in furtherance of
convenience or to avoid prejudice may order a sepa-

rate trial of any claim, crossclaiÍ\ counte¡claim, or
third-party claim o¡ of any separate issue or ofany
numbe¡ of claims, crossclaims, oounterclaims, third-
party olaims, or issues.

RULE 1.280. GENERAL PROVISIONS
GOVERNING DISCOVERY
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discovery by one or mo¡e of the follorving methods:

depositions upon oral examination or written ques-

tions. rvritten interrogatories; production of docu-

ments or things or permission to enter upon land or

other property for inspection and other purposes.

physical and mental examinations; and requests for
adrmssion. Unless the court orders otherwise and

under subdivision (c) of this rule, the frequency of
use of these melhods is not limited, except as

provided in rule 1.200 and rule 1.340.

@) Scope ofDiscoverl. Unless otherwise limited
bY order of the cou¡t in accordance with these rules,

the scope ofdiscovery is as follows:

(l) In General. Parties may obtain discovery

regarding any matter, not privileged, that is relevant

to the subject matter ofthe pending action, whether

it relates to the claim or defense ofthe par$ seeking

discovery or the claim or defense of any other party,

including the existence, description, nature, custody,

condition, and location of any books, documents, or

other tangible things and the identity and location of
persons having knowledge of any discoverable

matter. It is not ground for objection that the

information sought will be inadmissible at the trial if
the information sought appears reasonably calculated

to lead to the discovery ofadmissible evidence.

(2) In demnity Agreements. A party may obtain

discovery of the existence and contents of any

agreement under which any Person may be liable to

satisfy part or all of a judgment that may be entered

in the action or to indemnifu or to reimburse a party

for payments made to satis$ the judgment. Informa-

tion concerning the agreement is not admissible in
evidence at trial by reason of disclosure.

(3) Trial Preparation: Materials. Subjeot to

the provisions of subdivision OXa) of this rule, a
party may obtain discovery of documents and

tangible things otherwise discoverable under sub-

division @)(l) of this rule and prepared in
anticipation oflitigation or for trial by or for another

party or by or for that party's representative,

including that party's attomey, consultant, surety,

indemnitor, insurer, or agent, only upon a showing

that the party seeking discovery has need of the

materials in the preparation of the case and is unable

withoul undue hardship to obtain the substantial

equivalent of the materials by other means. In
ordering discovery of the materials when the

required showing has been made, the court shall

protect against disclosure of the mental impressions,

conclusions, opinions, or legal theories of an

attorney or other representative ofa party concerning

the litigation. Without the required showing a party

may obtain a copy of a statement conceming the

action or its subject matter previously made by that

party. Upon request rvithout the required showing a

person not a party nray obtain a copy of a statement

concerning the action or its subject matter previously

made by that person. If the request is refused, the

person may move for an order to obtain a copy. The

provisions ofrule 1.380(a)(a) apply to the award of
expenses incurred as a result of making the motion.

For purposes of this paragraph, a statement

previously made is a written statement signed or

otherwise adopted or approved by the person making

it, or a stenographic, mechanical, electrical, or other

recording or transcription of it that is a substantially
verbatim recital of an oral statement by the person

making it and contemporaneously reco¡ded.

(4) Trial Preparation: Experts' Disoovery of
facts known and opinions held by experts, otherwise

discoverable under the provisions of subdivision

þ)(l) of this rule and acquired or developed in
anticipation of litigation or for trial, may be obtained

only as follows:

(Ð (i) By interrogatories a party may require

any other party to identify each person whom the

other pafy expects to call as an expert witness at

trial and to state the subject matter on which the

expert is expected to testifu, and to state the

substance of the facts and opinions to which the

expert is expeoted to testify and a summary of the

grounds for each opinion.

(iÐ Any person disclosed bY inter-

rogatories o¡ otherwise as a person expected to be

called as an expert witness at trial may be deposed in
accordance with rule 1.390 without motion or order

of court.

(iii) A party may obtain the following
discovery regarding any person disclosed by inter-

rogatories or otherwise as a person expected to be

called as an expert witness at trial:
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1. The scope of emPloYment in the

pending case and the compensation for such serl'ice.

2. 'Ihe expert's general litigation experi-

ence, including the percentage of u'ork performed for
plaintiffs and defendants.

3. The identitl' of other cases, rvithin a

reasonable time period, in rvhich the expert has testi-

lied by deposition or at trial.

4. An approximation of the portionofthe
expert's involvement as an expef vvitness, which

may be based on the number ofhours, percentage of
hours, or percentage of eamed income derived from
serving as an expert witness: however, the expert

shall not be required to disclose his or her eamings

as an expert rvitness or income derived from other

services.

An expert may be required to produce financial and

business records only under the most unusual or

compelling circumstances and may not be compelled

to compile or produce nonexistent doouments. Upon

motion, the couIt may order further disoovery by

other means, subject to such restrictions as to scope

and other provisions pursuant to subdivision
(bX4XC) of this rule concerning fees and expenses

as the couf may deem approPriate.

(B) A party may discover facts known or

opinions held by an expert who has been retained or

specially employed by another party in anticipation

of litigation or preparation for trial and who is not

expected to be called as a witness at trial, only as

provided in rule 1.360þ) or upon a showing of
exceptional circumstances under which it is

impracticable for the party seeking discovery to

obtain facts or opinions on the same subject by other

means.

(C) Unless manifest injustice would result, the

court shall require that the party seeking discovery
pay the expert a reasonable fee for time spent in

responding to discovery u:der subdivisions &X4XA)
and (bXaXB) of this rule; and conceming disoovery

from an expert obtained under subdivision (bX4XA)

of this rule the court may require, and conceming

discovery obtained under subdivision (bX4)@) of
this rule shall require- the party seeking discovery to

pay the other party a fair part of the fees and

expenses ¡easonably incurred by the latter party in

obtaining facts and opinions from the expert.

(D) As used in these rules an expert shall be

an expert witness as defined in rule 1.390(a).

(5) Claims ofPrivilege orProtection of Trial
Prneparation Materials. When a party withholds

information otherwise discoverable rnder these rules

by claiming that it is privileged or subject to
protection as trial preparation material, the party

shall make the claim expressly and shall desoribe the

nature of the documents, communications, or things

not produced or disclosed in a manner that, without
revealing information itself privileged or protected,

will enable other parties to assess the applicability of
the privilege or protection.

(c) Protective Orders, Upon motion by a party or
by the person from whom discovery is sought, and

for good cause shown, the court in whioh the action
is pending may make any order to proteot a party or
person from annoyance, embarrassment, oppression,

or undue burden or expense that justice requires,

including one or more of the following: (1) that the

discovery not be had; (2) that the discovery may be

had only on specified terms and conditions,
including a designation ofthe time or place; (3) that

the discovery may be had only by a method of
discovery other than that selected by the party

seeking discovery; (4) that certain matters not be

inquired into, or that the scope of the discovery be

limited to certain matters; (5) that discovery be

conducted with no one present except persons desig-

nated by the court; (6) that a deposition after being
sealed be opened only by order ofthe oourt; (7) that
a trade secret or other confidential research,

development, or commercial information not be dis-
closed or be disclosed only in a designated way, and

(8) that the parties simultaneously file specihed

documents or information enclosed in sealed enve-

lopes to be opened as directed by the court. If the

motion for a protective order is denied in whole or in
part, the oourt may, on suoh terms and conditions as

are just, order that any party or person provide or
permit discovery. The provisions of rule 1.380(a)(a)

apply to the award ofexpenses incurred in relation to

the motion.

(d) Sequence and Timing of Discovery. Except
as provided in subdivision (b)(4) or unless the court
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upon motion for the convenience of parties and

witnesses and in the interest of justice orders

otherwise, methods of discovery may be used in any

sequenoe, and the fact that a party is conducting

discovery, whether by deposition or otherwise, shall

not delay any other party's discovery.

(e) Supplementing of Responses' A party who
has responded to a request for discovery rvith a

response that was complete when made is under no

duty to supplement the response to include infor-
mation thereafter acquired.

Conrmitlee Notes

l9?2 Amendnrent, The rule is derived frcm Federal Rule of
Civil Èooedurc 26 as amended in 1970. Subdivisions (a), (bX2),

and (b)(3) are new. Subdivision (c) oonlains material from former

rule 1.310(b). Subdivisions (d) and (e) are new, but the latter is

similar to fomer rule 1.340(d). Significant changes are made in

discovery frcm experts. The general rearmngement of the dis-

covery rule is morc logioal and is the result of 35 yeam of
experiøce under the federal rules.

1988 Amcndment. Subdivision (bN2)has bæn added to enable

disoovery of the existenoe and contents of indmnily agreemmts

and is the result of the €naotment ofseotions 627.7262 and

627.7264,F\uida Statute, prosoribing thejoinder of insuren but
providing for disclæure. This rule is dsivedfrom Federal Rule of
CivilProoedure 26(b)(2). Subdivisions (b)(2)and (bl3)have bæn

redesignated as (b)(3) and (bN4) respeotively'

The purpose of the amendment to subdivision (bX3XA)

(renumbered (bX4XA)) is to allow, without leave of court, the

depositions ofexperls who have been disolosed as expected to be

used at trial. Thepurpose ofsubdivision (bN4)(D) is to define the

tem "expert" as used in these ruls.

1996 Amendment. The mendments to subdivision (bX4XA)

are derived frcm the Supreme Couf's deaision n Elkiw v. Syken,

672 So. 2d 517 (Fla. 1996). They are intended to avoid annoy-

anoe, embanassmmt, andundue expensewhile still permitting the

adverse party to obtain relevant informatíon regarding the

potential bias or interest ofthe expert witness.

Subdivision (b)(5)is added and is derived from FederalRule of
Civil Prmdure 26(bX5) (1993).

Court Commentar¡t

2000 Amen¡tment. Allslale Insurance Co' v. Boecher,733
So.2d 993, 999 @la. I 999), olarifies that subdivision (bX4)(AXiii)
is not intended "to plaoe a blanket bar on discovery from parties

abort infomation they have in their possession about an expert,

including the party's finanoial rclatimship with tho expert."

RULE I.290. DEPOSITIONSBEFORE
ACTION ORPENDING
APPE.AL

(a) Before Action.

( I ) Petition. A person \r'ho desires to perpetuate

that person's orvn testimony or that ofanother person

regarding any matter that ma1,be cognizable in any

court of this state may file a verified petition in the

ci¡cuit court in the county of the residence of any

expected adverse party. The petition shall be entitled

in the name of the petitioner and shall shorv: (l) that

the petitioner expects to be a party to an action
cognizable in a court of Florida, bul is presently

unable to bring it or cause it to be brought, (2) the

subject matter ofthe expected action and the peti-
tioner's interest therein, (3) the facts tvhich the

petitioner desires to establish by the proposed

testimony and the petitioner's reasons for desiring to
perpetuate it, (4) the narnes or a description of the

p€rsons the petitioner expects will be adverse parties

and their addresses so far as knoun, and (5) the

names and addresses of the persons to be examined

and the substânce of the testimony vyhich the

petitioner expects to elicit from each; and shall ask

for an order authorizing the petitioner to take the

deposition of the persons to be examined named in

the petition for the purpose of perpetuating their
testimony.

(2) Notice and Serrice. The petitioner shall

thereafter serve a notice upon each person named in
the petition as an expected adverse party, together

with a copy of the petition, stating that the petitioner

will apply to the court at a time and place named

therein for an order described in the petition. At least

20 days before the date of hearing the notice shall be

served either within or without the county in the

manner provided by law for service of summons, but

if such service canr¡ot with due diligence be made

upon any expeoted adverse party named in the

petition, the court may make an order for service by
publication or otherwise, and shall appoint an

attomey for persons not served in the manner

provided by law for service of sufitmons who shall

represent them, and if they are not otherwise

represented, shall cross-examine the deponent.

(3) Order and Examination. If the court is
satisfied that the pelpetuation of the testimony may

prevent a failure or delay ofjustice, it shall make an

order designating or describing the p€rsons whose

depositions may be taken and specifying the subject

matter of the examination and whetherthe deposition

cIV-39

16div-000451



IN THE CIRCUIT COURT OF THE
FIFTEENTH JUD]CIAL CIRCUI]'
IN AND FOR PALM BEAC}I
COLTNTY, FLORIDA

CASE NO: 03 CA-005045 A'l

COLEMAN (PARENT) HOLDINGS, rhrc.,

Plaintiff ,

MORGAN STANLEY & CO.,INC.,

Defendant.

MORGAN STÄNLEY & CO.INCORPORATED'S OBJECTIONS TO
COLEMAN (PARENT) HOLDINGS,INC. FTRST REQUBST FOR

PRODUCTION OF DOCUMENTS

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure,

defendant, Morgan Stanley & Co. Incorporated ("MS & Co.") hereby interposes the following

objections to Coleman (Parent) Holdings, Inc.'s ("CPH") First Request for Production of

Documents ("Request for Production").

GENERAL OBJBCTIONS

The following general objections apply to all specifications of CPH's Request for

Production. Each General Objection is hereby incorporaled in the response to each request

herein as if fully set forth:

1. MS & Co. objects to the entire Request for Production on the ground that discovery

at this stage of the litigation would result in unnecessary burden and expense to MS & Co. On

June 25, 2003, MS & Co. fìled a Motion to Dismiss Or In the Alternative For Judgment on the

Pleadings thal is potentially dispositive of all of CPFI's claims and will allow the Court to

16div-000452



dismiss CPH's Complaint as a malter of law. Requiring MS & Co. to respond to CPI-l's Request

for Production before the Couf has had an opportunity to rule on this casc-dispositive motion is

uncluly burdensome and woulil require MS & Co. to incur addilional and unnecessary expense.

MS & Co. is simultaneously filing a Motion To Stay Discovery, and hereby inco4rorates by

reference all of the argumenls contained in that Motion to Temporarily Stay as general objections

to the entire Request for Production.

2. MS & Co. objects 1o the entire Request for Production as over broad and unduly

burdensome. CPH has requested the production of impermissibly broad categories of documents

that would require MS & Co. lo collect, review and produce potentially hundreds of thousands of

pages of documents, e-mails, electronic documents on servers and hard drìves, and other

niaterials ÍÌom multiple MS & Co. business locations around the United States. MS & Co.

should not be required to shoulder this burden that goes well beyond the requirenlents of the

Florida Rules of Civil Procedure, particularly where, as here, MS & Co.'s Motion to Dismiss Or

In the Alternative For Judgment on the Pleadings is potentially dispositive of all of CPH's

claims.

3. MS & Co. objects to the entire Request for Production because many of these

requesls seek documents which MS & Co. had produced in connection with other related actions.

CPH has obtained or has access to copies of MS & Co.'s prior productions, and therefore already

has documents responsive to these requests in its possession. MS & Co. should not be required

to bear the burden of expending valuable time and financial resources to search for, review and

produce documents that CPH already has in its possession.

2
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4. MS & Co. objects to ùe entire Request for Production to the extent that it seeks

documents that are protected from disclosure by the attorney-clienl, atlontey rvork product, other

applicable cornmon larv or statutory privileges, or which are otherwise immune from discovery

(hereinafier refèrred to as "Privileges"). MS & Co. expressly reserves the right 1o assert any and

all common law or statutory privileges to which MS & Co. and its attomeys are entitled under

applicable law. MS & Co. will exchange with CPH a categorization of documents not produced

based oll a claim of privilege or discovery immunity at the tirne the documents are produced, or

at such time as may be agreed upon by the parlies.

5. MS & Co. objects to the entire Request for Production to the extent it seeks

documents not relevant lo the subject matter of this litigation or not reasonably calculated to lead

to the discovery of admissible evidence.

6. MS & Co. objects to the entire Request for Production, including the Instructions,

to the extent it purporls to impose requirements beyond those specifìed by the Florida f;.ules of

Civil Procedure, discovery guidelines of this Court, and applicable case law.

7. MS & Co. objects to the entire Request for Production to the extent it calls for

documenls which are in the public domain and accessible to all parlies.

8. MS & Co. objects to the entire Request for Production to the extent that it is

intended to harass or armoy MS & Co. or its employees, to create additional and unnecessary

expense for MS & Co., or intended to serve any other improper purpose.

9. MS & Co. objects to the entire Request for Production to the extent it seeks the

produclion of documents beyond MS & Co.'s possession, custody or control. Any statement by

J
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MS & Co. to the effect thal it rvill produce responsive documents shall not be constmed as an

admission that any such documenls exist or are rvithin MS & Co.'s possession, custocly or

control.

10. MS & Co.'s responses to CPII's document requests shall not be construed in any

way as an admission that any defìnition provided by CPH is either factually conect or legally

binding upon MS & Co.. or a r'vaiver of arry of MS & Co.'s Objections including, but not limited

to, objections regarding discoverability and adnrissibility of documents.

11. MS & Co. objects to the entire Request for Production, including the Inslructions,

to the extent it purports to impose a continuing duty of supplementation extending beyond the

requirenrents of the Florida Rules of Civil Proceclure, discovery guidelines of this Court, or

applicable case law.

12. MS & Co.'s objeclions are based on its investigations and discovery to date. MS

& Co. expressly reserves the right to modify and supplement these objections.

13. MS & Co. generally objects to the production of any documents unless and until

an appropriate Protective Order has been agreed to by both parties to this litigation and entered

by the Court.

SPECIFIC OBJECTIONS

Each of the General Objections set forth above is deemed incorporated into each

Specifìc Objection. The enumeratìon of speciñc objections doesnot constitute, and shall notbe

construed or deemed as, a waiver of any objection listed.

4
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DEFINITION NO. 1

"Arbitrations" means Albert J T)unlan and Snnherm Corn oratron No.32160
00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA).

MS & Co.'s Obiections:

MS & Co. objects to the definition of "Arbilrations" as overbroad, unduly

burdensome, irrelevant to this litigation and not reasonably calculated 1o lead to admissible

evidence.

DEFINITION NO. 2

"Coleman" means the Coleman Company, Inc. or any of its present and former
offìcers, directors, employees, representatives, agents, and all other persons acting or purporting
to act on its behalf.

MS & Co.'s Obiections

MS & Co. objects to the definition of "Coleman" as overbroad on the grounds

that such a definition is vague and ambiguous and purports to impute to MS & Co. the

responsibility for ascertaining relationships and affiliations unknown to MS & Co., as well as

determining the present and former officers, directors, employees, representatives, agents, and all

other persons acting or purporting to act on its behalf.

DEFINITION NO. 3

"CPH" means Coleman (Parent) Holdings Inc., Coleman V/orldwide Corporation,

CLN Holdings, Co., Inc., or any of their present and former officers, directors, employees,

representatives, agents, and all other persons acting or purporting to act on their behalf.

MS & Co.'s Obiections:

MS & Co. objects to the definition of "CPFI" as overbroad on the grounds that

such a definition is vague and ambiguous and purports to impute to MS & Co. the responsibility

for ascertaining relationships and afflliations unknown to MS & Co., as well as determining the

present and former offìcers, directors, employees, representatives, agents, and all other persons

acting or purporting to act on its behalf.

5
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DEFINITION NO. 7

"Documents" means documents whether fixed in tangible medium or

electronically stored. 'I'he word "docu¡nents" shall include, by way of example and not by way

of limitation, all of the follorving: papers, correspondence, trade letters, envelopes, memoranda,

telegrams, cables, notes, messages, reports, studies, press releases, comparisons, books, accouttts,

checks, audio and video recordings and transcriptions thereof pleadings, testimony, articles,

bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charls, newspapers,

calendars, desk calendars, pocket calendars, lists, logs, publications, notices, diagrams,

instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas,

memorials or notes of oral communications, whether by telephone or face-to-face, contracts,

agreemenls, drafts of or proposed contracts or agreemenls, memoranda of understanding, letters

of intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-
ROMS, or any other tangible thing on which any handwriting, typing, printing, photostatic,

electronic, or olher form of communication or information is recorded or reproduced, togelher
with all notations of any of the foregoing, all originals, fìle copies, or otherunique copies of the

foregoing, and all versions or drafts thereof, rvhether used or not.

MS & Co.'s Objections:

MS & Co. otrjects to the defìnition of the term "documenls" as overly broad,

unduly burdensome, and not reasonably calculaled to lead to the discovery of admissible

evidence to the extent it purpofls to require a search of all electronic media without regard for the

undue expense and burden of such an undertaking in light of the marginal beneñts to be obtained

from such a search

DEFINITION NO. IO

"Litigalions" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-
Middlebrooks (S.D.Fla.); f-amáon À ccpf [\lanaoempnl T Þ et ^t e,,-beam l-^-^.oli nn et

98-8173-Civ. Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al.,

No. CL983l68AD (15'h Jud. Cir., Fla.); Stapleton v. Sr¡nbeam Corp.. et al., No.98-1616-Civ.-
King(S.D. Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL0054444N 115'h Jutl.

Cir., Fla.); ln re Sunbeam Corp..Inc., No.0l-40291 (AiG) Bankr. S.D.N.Y.) and any adversary

proceedings therein; v. Dun et al. No. 01 -8437-Vic.-Middlebrooks (S.D. Fla); Oaktree

Capital Manasement LLC v. Arthur Andersen LLP, No. 8C257171 (L.A.. Cty., CA); and

Coleman (Parent) Holdings lnc. v. Arlhur Andersen LLP, et al., No. CA 01-0606624N (15 tn 
Jud

Cir., Fla)

6
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MS & Co.'s Obiections

MS & Co. objects 1o the definition of "Litigations" as overbroad, unduly

burdensome, irrelevant to this litigation and not reasonably calculated to lead 1o admissible

evidence.

DEFINITION NO. 1I

"MS & Co." ¡neans MS & Co., Inc. or any of its subsidiaries, divisions,
predecessors, successors, prcsent and fornler employees, representatives, agents, attorneys,

accounlants, advisors, or all other persons acting or purporting to act on its behalf.

MS & Co.'s Obiections

MS & Co. objects to the definition of the term "MS & Co." on the ground that its

adoption would require a document search that is overly broad, unduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence to the extent that it may be

construed to require MS & Co. to produce documents that are not within its actual "possession,

custody, or control" pursuant to Florida Rule of Civil Procedure 1.350(a).

DEFINITION NO. 12

"SEC Administrative Proceedings" means In the Malter of Sunbeam Corp., SEC

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC

Administrative Proceeding File No. 3-10482.

MS & Co.'s Obiections:

MS & Co. objects to the definition of "SEC Administrative Proceedings" as

overbroad, unduly burdensome, irrelevant to this litigation and not reasonably calculated to lead

to admissible evidence.

DEFINITION NO. 16

"Sunbeam" means Sunbeanl Corporation, or any of its subsicliaries, divisions,
affiliates, predecessors, srìccessors, present and fonner employees, representatives, agents and all
other persons acting or purporting to act on its behalf.

7
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l\4S & Co.'s Obiections:

MS & Co. objects to the deflnition of "Sunbeam" as overbroad. vague and not

reasonably calculated to lead lo the discovery of admissible evidence. MS & Co. further objects

1o this clefìnition to the extent that it pu¡ports to impute on MS & Co. the responsibility of

ascertaining relationships and affiliations unknown lo MS & Co., as well as determining the

present and former officers, directors, employees, representatives, agents, and all other persons

acling or pu¡porting to act on its behalf. Further, MS & Co. objects 1o this definition to the

extent that it purporls to impose on MS & Co. the obligation 1o provide documents outside of its

possession, custody, or control.

DEFINITION NO. 17

"You" or "Your" means MS & Co., lnc. and/or any of its subsidiaries, divisions,
predecessors, successors, present or former employees, representatives, agents, attorneys,

accountants, advisors, or anyone acling or purporting to act on its behalf.

MS & Co.'s Obiections:

MS & Co. objects to the definition of the term "You" or "Your" on the ground

that its adoption would require a document search that is overly broad, unduly burdensome, and

not reasonably calculaled to lead to the djscovery of admissible evidence to the extent that it may

be construed to require MS & Co. to produce documents that are not within its actual

"possession, custody, or control" pursuant to Florida Rule of Civil Procedure I .350(a).

INSTRUCTION NO. 2

All documents shall be produced in the file folder envelope or other container in
which the documents are kept or maintained by you. Il for âny reason, the container cannot be

produced, produce copies of all labels or olher identifying marks.

8
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MS & Co.'s Obiections

MS & Co. objects to Instn¡ction No. 2 insofar as it pu¡ports 1o impose on MS &

Co. the obligation to disclose infonnalìon beyond the scope of obligations imposed by the

Florida Rules of Civil Procedure and other applicable law.

INSTRUCT]ON NO.3

The relevant period, unless otherwise indicated, shall be fiom January 1 1997

through the date of trial of this matler, and shall include all documents and information which

relate in rvhole or in part to such period, or to events or circumstances during such period, even

though dated, prepared, generated, or received prior to or subsequent to that period. Please

supplement or corect your responses lo these requests if, at any time, you become aware that

yoìlr responses are incomplele or incorrect in any respect.

MS & Co.'s Obiections

MS & Co. objects 1o this Instruction as vague and ambiguous insofar as il refers

to documents and information "which reìate in whole or in part to" the relevant period, or "to

events or circumstances during such period." MS & Co. also objects to this lnstruction to the

extent lhat it purports to impose a continuing duty of supplementation not required by the Florida

Rules of Civil Procedure.

INSTRUCTION NO. 4

If you claim the attorney-client privilege, or any other privilege or work-product
protection for all or any portion of a document, you shall provide a privilege log that describes

the withheld material sufficiently to allow CPH to test the privilege or proteclion asserted.

MS & Co.'s Obiections:

MS & Co. will exchange with CPH a privilege log listing otherwise responsive

documents for which privilege is claimed within thirty (30) days after the categories of

documenls that inch¡de sr¡ch docunrents for which privilege is claimed are produced, either

pursuant to unobjected-to discovery requests or pursuant to Cor¡rt order.

9
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DOCUMENT REOUEST NO. 1

All documents conceming your efforts to have Sunbeam retain or maintain your
inveslnr ent banking and/or securil ies und erwri tin g services.

MS & Co.'s Objections:

In addition to the General Objections sel forth above, MS & Co. objects to this

request because it seeks documcnts which MS & Co. had produced in connection rvith other

related actions. Documents previously produced by MS & Co. include all documenls responsive

to this request. CPI'I has obtained or has access 1o MS & Co.'s prior productions, and therefore

already has documenls responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

DOCUMENT REQUEST NO. 2

All documents reflecting all fees and expenses paid by Sunbeam to you, including
without limitation all billing staterrents, invoices, time detail records, individual calendars, daily
diaries (including electronic calendar programs), or other documents that describe or record the
time spent, or expenses incurred (including back-up for any out-of pocket expenses), by any MS
& Co; personnel, or that describe or record any aspect oftheir activities concerning any services
performed on behalf of, or concerning, Sunbeam.

MS & Co.'s Obiections

In addilion lo the General Objections set forth above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in comection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPI'I has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive 1o this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

t0
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Furlher, MS & Co. objects to this request on the ground that it consisls of two

distinct requests rvhich are each overly broad and not reasonably calculated to lead to the

discovery of admissible evidence.

MS & Co. further objccts lo the Request to the extent that it seeks documents

"that describe or record any aspect of their activities concerning any services performed on

behalf of . or concerning, Sunbeam" as duplicative of Reqr¡est 3l .

AII rlocuments conceming any investigation, analysis, or due diligence of
Sunbeam conducted by you or on yourbehalfin 1997 or 1998.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to lhis

recluest because it seeks documenls which MS & Co. had produced in connection with other

related actions. Documents previously procluced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documenls responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

lìmited to Request Nos. 49 and 59.

Fuflher, MS & Co. objects to this request to the extent that it seeks documents

"conducted . . . on your behalf' as being vague and ambiguous. MS & Co. also objects to this

requesl 1o the extent that it seeks documents which are not in MS & Co.'s possession or control.

DOCUMENT REQUEST NO. 4

AII documents concerning any investigation, analysis, or due diligence of
Colenan or CPH conducted by you or on your behalf in 1997 or 1998.

1
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MS & Co.'s Obiections

In addition to the General Olrjections set forth above, MS & Co. objects to this

request because ìt seeks documents which MS & Co. had produced in connection rvith other

related actions. Documents previously produced by MS & Co. include all doct¡ments responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has decumenls responsive 1o this request in its possession. In addition, MS & Co.

objects to this requesl because it is duplicative of olher docunrent requests, including, but not

limited to Request Nos. 49 and 59.

Further, MS & Co. objecls to this requesl to the exlent that it seeks documents

"conducted . . . on your behaìf'as being vague and ambiguoi¡s. MS & Co. also objects to this

request to the extent that it seeks documents which âre not in MS & Co.'s possession or control.

DOCUMENT REQUEST NO. 5

All documents concerning your attempts in 1997 or 1998 to locate someone lo
purchase or otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or

securities, or otherwi se.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in connection with other

related aclions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

12
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DOCUMENT REOUEST NO. 6

All documents concenring yourattempts inl99'l or 1998 to locate companies for
Sunbeanl to purchase or otherrvise acquire, rvhelher through nrerger, purchase, transfer of assets

or sccurities, or olherwisc.

MS & Co.'s Obiections

In addition 1o the General Objections set forlh above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

relaled actions. Docunrents previously produced by MS & Co. include all documenls responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documenls responsive to this request in its possession. ln addition, MS & Co.

objects 1o this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

DOCUMENT REOUEST NO. 7

All documents concerning the negotiation and signing of the February 27, 1998
Agreements.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPFI has obtained or has access to MS & Co.'s prior produclions, and therefore

alreacly has documenls responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but nol

linlited to Request Nos. 49 and 59.

N

AII documents concenling the closing of the Coleman Transaction, including
without limitation all documents concerning the decision to close the Coleman Transaction.
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MS & Co.'s Objeclions:

In adrlition to the General Objections set foñh above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in connection with other

related aclions. Documents previously produced by MS & Co. inclucle all documents responsive

to this request. CPI'I has obtained or has access 1o MS & Co.'s prior productions, and therefore

already has docunrents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks documents that

had not in the custody or control of MS & Co. Given that the decision to close the Coleman

Transaction rvas made by the Sunbeam Board of Directors -- not MS & Co. -- ilìany of the

requested documents will in fact not be within MS & Co.'s custody or control.

DOCUMENT REOUEST NO. 9

All documents concerning the meetings of Sunbeam's Board of Direclors in 1997

and 1998.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in comection with other

related actions. Documents previously produced by MS & Co. include all docurnents rcsponsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request becar¡se it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.
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MS & Co. objects to the Request for "[a]ll documents concerning the nreetings of

Sunbeam's Board of Directors" as vague. anlbiguous. overbroad and burdensome. MS & Co.

understands this request to cover all documents regarding all meetings of the Sunbeanr Boarcl of

Directors, regardless of whether such clocuments, or such meetings, addresses the

Sunbeam/Coleman lransaction at issue in this litigalion therefore it is inelevant to this litigation

and not reasonably calculated to lead to the discovery of admissible evidence.

MS & Co. further objecls to this request to the exlent that it seeks clocuments that

had not in the possession or conlrol of MS & Co. Given that the decision to close the Coleman

Transaction was made by the Sunbeam Board of Directors -- not MS & Co. -- many of the

requested documents will in fact not be within MS & Co.'s possession or control.

DOCUMENT REOUEST NO. 1 O

All documents conceming any discussion, promise, agreement, or plan to have
research analysts, whether or not at MS & Co., provide coverage for Sunbeam or arìy of its debt
or equity securities.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documellts which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and theref-ore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requesls, including, but not

limited to Request Nos. 49 and 59.

MS & Co. objects to this request as vague, ambiguous, overbroad and

burclensome. MS & Co. understands this request to cover all documents regarding any research

analyst's coverage of Sunbeam, or its securities, regardless of whether the analyst was affiliated
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\vith MS & Co. or whether such coverage pertained to the Sunbeam/Coleman transaclion at issue

in this litigation,. therefore it is inelevant to this litigation and not reasonably calculated to lead

to the discovery of adrnissible evidence.

MS & Co. further objects to this request to the extent that it seeks documenls

which are not in MS & Co.'s possession or control. MS & Co. also objects to this request to the

extent that it assunles the existence of such a "discussion, promise, agreement or plan."

DOCUMENT REOUEST NO. 1 I

All documents used, analyzed, consulted, or prepared by any MS & Co. research

analyst, including without limitation Andrew Conway, James Dormer, Jake Foley, and Karen
Eltrich, concerning Sunbeam-

MS & Co.'s Obiections:

In addition 1o the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos.49 and 59.

DOCUMENTREOUESTNO. 12

All documents conceming communications between or among you, Sunbeam, and

Wall Street analysts concerning Sunbeam or the Coleman Transaction.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive
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to this requesl. CPH has obtained or has access to MS & Co,'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 ancl 59.

MS & Co. further objects to this request to the extent that it seeks documents

pertaining to communications to which MS & Co. was not party, for such documenls are not in

MS & Co.'s possession or control.

DOCUMENTREOUESTNO. 13

All documenls conceming any valuation of Sunbeam or Sunbeanr securities.

MS & Co.'s Obiections:

In acldìtion to the General Objections set fofh above, MS & Co. objecls to this

request because it seeks documents which MS & Co. had produced in con¡rection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks documents

which are not in MS & Co.'s possession or control, Furthermore, MS & Co. objects to this

request as impermissibly overbroad and vague, seeking docunrents which are irrelevant to this

litigation and unreasonably calculated to lead to the discovery of admissible evidence.

14

All documents concerning the stock market's valuation of Sunbearn securities,

including without limitation documents describing or analyzing the increase or decline in the
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market price of Sunbeam stock in the periocl fonn and including July 1, 1996 through and

including December 3l, 1998.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documenls which MS & Co. had produced in corulection with other

related actions. Docuntents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it ìs duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks documents

which are not in MS & Co.'s possession or control. MS & Co. also objects 1o this request to the

extent that ìt seeks the production of documents which are publicly available, and therefore

equally accessible by all parties.

DOCUMENT REQUEST NO. 1 5

All documents concenring any valuation of Coleman or Coleman securitles.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks docunrents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59,
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MS & Co. further objects 1o this request to the extent that it seeks doctlments

which are not in MS & Co.'s possession or control. Irurthermore. MS & Co. objects to this

request as impermissibly overbroad and vague, seeking documents which are irrelevant to this

litigation and unreasonably calculated to lead to the discovery of admissible evidence.

DOCUMENT I IF,ST NO. 16

All documents concenling synergies that might be achieved from a business

conlbination of Sunbealn and Coleman.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior produclions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. furfher objects to this request to the extent that it seeks documenls

which are not in MS & Co,'s possession or control.

ST NO. I

All documents concerning Sunbeam's fìnancial statements and/or restated

financial statements.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

relatecl actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore
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already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this reqlìest because it is duplicative of other docunrent requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks documents

which are not in MS & Co.'s possession or control. MS & Co. also objects lo this request to the

extent that it seeks the production of documents which are publicly available, and lherefore

equally accessible by all parties.

DOCUMENT OI]ESTNO. 18

All documents concerning the increase in the size of the Subordinated Debenture

Offering from $500 million to 5750 million.

MS & Co.'s Objections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

DOCUMENT REOT]EST NO. 19

All documents conceming any draft or executed "comfort letters" requested by

your or provided to you in connection with the Subordinated Debenture Offering.

MS & Co.'s Obiections:

ln aildition to the General Objections set forlh above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive
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to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documenls responsive 1o this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limitecl to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks the production

of clocuments which are not in MS & Co.'s custody or control.

DOCI.'I\4ENT REOUEST NO. 20

All documents conceming lhe sale of, or your attempts to sell, Subordinated
Debentures, including viìthout limitation documents conceming road shows, communications
with potential investors. or communicalions with or among MS & Co.'s sales personnel.

MS & Co.'s Obiections:

Ìn addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPII has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. fuflher objects to this request to the extent that it seeks the production

of documents which are not in MS & Co.'s custody or control.

DOCLMENT REQUEST NO. 21

AII docr¡ments concerning the pricing of the Subordinated Debentures.

MS A, Co.'s Obiections:

Ir addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other
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relaled actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access 1o MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. hl addilion, MS & Co.

objects 1o this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request lo the extent that it seeks the production

of docurnents which are not in MS & Co.'s custody or control.

DOCUMENT REOUEST NO. 22

All docr¡ments concerning the conversion features of the Subordinated

Debentures.

MS & Co.'s Objections:

Ir addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks the production

of documents which are not in MS & Co.'s custody or control.

DOCUMENT REOUEST NO. 23

All documents conceming the "book of demand" for the Subordinated
Debentures
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MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPFI has obtained or has access to MS & Co.'s prior productions. and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of olher document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects 1o this request as vague and ambiguous as to the

meaning of "book of demand."

24

All documents concerning the events that took place on March 19, 1998 at Global
Financial Press, including without limitation documents concerning Lawrence Bomstein and/or

John Tyree.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access 1o MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co-

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. fuñher objects to this request to the extent that it seeks the production

of documents which are not in MS & Co.'s custody or control. MS & Co. objects to this request
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for all documents concerning "the evenls that look place" on March 19, 1998 as vague,

ambiguous and over broad.

DOCUMENT REQUEST NO. 25

All documents concerning your communications with Sunbeam on March 18,

r 998

MS&Co 's Obiections

In addition to the General Objections sel foflh above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in comection rvith other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks the production

of documents which are nol in MS & Co.'s custody or control. MS & Co. objects to this request

for all documents conceming "your communications with Sunbeam on March 18, l998" as

vague, ambiguous and over broad.

DOCI]MENT REOUEST NO. 26

All documents concerning the "bring-down" due diligence for the Subordinated

Debenture Offering.

MS & Co.'s Obiections

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore
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already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other docunrent requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request 1o the extent that it seeks documents

which are not ìn MS & Co.'s custody or conlrol.

DOCLTMENT REQUEST NO. 27

All documents conceming your communications with Sunbeam on March 24,

1 998.

MS & Co.'s C)biections:

ln addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actìons. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS &. Co. objects to this request for all documents concerning "your

communications with Sunbeam on March 24,1998" as vague, ambiguous and over broad.

DOCT]N4ENT REOUEST NO. 28

All documents concerning Sunbeam's first quarter 1998 sales and/or eamings.

MS & Co.'s Obiections:

ln addition to the General Olrjections set forlh above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in comection wìth other

related actions. Documents previously produced by MS & Co. include all documents respoltsive
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to this request. C'PFI has obtained or has access to MS & Co.'s prior produclions, and therefore

already has clocr¡ntents resporrsive to lhis request in its possession. ìn addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but nol

limited lo Request Nos. 49 and 59.

MS & Co. further objects to this request on the grounds that it is duplicative of

Requests 13 and 17. MS & Co. objects to this request to the exlent that it seeks documents

which are ¡lol in MS & Co.'s custody or control, are publicly available, and therefore equally

accessible by all parties.

DOCUMENT REOUEST NO. 29

All documents concerning the closing of the Subordinated Debenture Offering
including without limitation all documents concerning the decision to close the Subordinated

Debenture Offering.

MS & Co.'s Objections:

In acldition to the General Objections set forth above, MS & Co. objects to this

rcquest because it seeks documenls which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this requesl. CPI-I has obtained or has access to MS & Co.'s prior productions, and'therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requesls, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent that it seeks documents that

had not in the custody or control of MS & Co. Given that the decision to close the Subordinated

Debenture Offering was made by the Sunbeam Board of Directors -- not MS & Co. -- ntany of

the requestecl clocuments will in fact not be within MS & Co.'s custody or control.
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DOCUMENT REOUEST NO. 30

All documents conceming the Subordinated Debenture Offering

MS & Co.'s Obiections:

In adclition to the General Objections set forlh above, MS & Co. objects to this

rcquest becar¡se it seeks docunrents rvhich MS & Co. had produced in conneclion with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to lliis request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, br¡t not

limited lo Request Nos. 49 and 59.

MS & Co. further objects to this request as vague, ambiguous, overbroad, unduly

burdensome, and duplicative of Requests 10, 18, 19,20,27,22,23,26,29 and 36. Requiring

MS & Co. to produce all documents "conceming the Subordinated Debenture Offering," with no

ftlrther specification or identiflcation of requested documents would impose an unreasonable and

undue burden on MS & Co. It is urueasonable to so broadly tailor a request so as to encompass

absolutely every document drafted or received by MS & Co. pertaining to the Subordinated

Debenture Offering.

DOCI-II\4ENT TNO_ 3l

All documents concerning any rvork or services you performed for or on behalf of
Sunbeam in 1991 or 1998, regardless of whether you were compensated for that work.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection r.vith other

related actions. Documents previously produced by MS & Co. include all documents responsive
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to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this requesl in its possession. In adrlition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this reqÌìesl as duplicative of Request 2. MS & Co.

specifically objects to this request's use of the phrase "on behalf of Sunbeam," because MS &

Co. did nol act "on behalf' of Sunbeam. MS & Co. objects to this request to the extent that it

seeks documents that had not in the custody or control of MS & Co.

DOCT]h4ENT REQUEST NO. 32

All documents conceming press releases issued by Sunbeam on October 23,1991,
March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, Jtlne 30, 1998,

October 20,1998, and November 12, 1998.

MS & Co.'s Objections:

In adclition to the General Objections set forth above, MS & Co. objects to this

request because il seeks documents which MS & Co. had produced in connection wilh other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extent it calls for documents that

are the public domain, and thus equally accessible to all parties. MS & Co. objects to this

request to the extenl that it seeks documents which are not relevant or reasonably calculated to

lead to the discovery of admissible evidence regarding MS & Co.
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DOCUMENT REOUEST NO. 33

AII clocuments concerning the statenlents contained in the press releases issued by

Sunbeanr on October 23,1991, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June

25, 1998, June 30, I998, Octob er 20, 1998, and November I2, I998.

MS & Co.'s Obiections:

ln addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in conneclion with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to lhis request. CPH has obtained or has access 1o MS & Co.'s prior productions, and therefore

already lras documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited 1o Request Nos, 49 and 59.

MS & Co. further objects to this request to the exlent it calls for documents that

are the public domain, and thus equally accessible to all parties, and as duplicative of Request

32. MS & Co. objects to this request to the extent that it seeks documents which are not relevant

or likely to lead to admissible information regarding MS & Co.

DOCLIMENT REQUEST NO. 34

All documents concerning communications relating to Sunbeam, Coleman, or
CPH, including without limitation intemal communications within MS & Co. or communications

between or among MS & Co. and Sunbeam; Skadden, Arps, Slate, Meagher & Flom LLP;
Coopers & Lybrand LLP; Llama Company; Arthur Andersen LLP; Sard Verbinnen & Co., Inc.;
Hill & Krowlton, Inc.; The Coleman Company, lnc.; Credit Suisse First Boston; Coleman
(Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc.; Wachtell Lipton, Rosen &.Katz;
Davis Polk & Wardwell; or any other person or company, and/or any of their respective

enrployees, agents, or representatives.

MS &, Co.'s Obiections:

In addition to lhe General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other
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related actiorìs. Documents previously produced by MS & Co. inclutle all documents responsive

to this request. CPll has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in ils possession. In addition, MS & Co.

objects to this reqùest because it is duplicative of other clocument requesls, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objects to this request to the extenl that it is over broad, unduly

burdensome and duplicative of other requests.

DOCLIN4ENT OIÌEST NO. 35

All docunlents concerning the Coleman Transactjon

MS & Co.'s Obiections:

ln addition to the General Objectìons set fonh above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. objects to this request as vague, ambiguous, overbroad, and unduly

burdensome. Requiring MS & Co. to produce all documents "concerning the Coleman

Transaction," with no further specification or identification of requested documents would

impose an unreasonable and undue burden on MS & Co. It is umeasonable to so broadly tailor a

request so as to encompass absolutely every document perlaining to tlre Coleman Transaction.

DOCUMENT REOUEST NO. 36

All documents concerning the Subordinated Debenture Offering.
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MS & Co.'s C)biecti<lns:

In addition to the General Objcctions set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request, CPII has obtained or has access to MS & Co.'s prior productions, atrd therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to thís request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. further objccts lo this request as vague, ambiguous, overbroad, unduly

burdensome, and duplicative of Requests 10, 18, 19,20,21,22,23,26,29 and 36. Additionally,

this request is verbatim the sanre as request 30. MS & Co. will not produce documents

responsive to this request.

NO.3

All documents conceming Albert Dunlap andJor Russell Kersh

MS & Co.'s C)biections

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access 1o MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.
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Furthernrore, MS & Co. objects to lhis request as vague, overbroad, and unduly

burdensome. This requests seeks doculllenls lhal are irrelevant to this litigation ancl not

reasonably calculated to Iead to the discovery of admissible evidence.

T 38

All documents conceming the Scott Paper Company.

MS & Co.'s Objections:

MS & Co. objects to this request as vague, ambiguous, overly broad, and unduly

unduly burdensome, Further, MS & Co. objects to this request in that it is wholly inelevant to

the instant litigation and is not reasonably calculatcd to lead to the discovery of admissible

evidence. MS & Co. had no interactions with the Scott Paper Company, or with Albert Dunlap

or Russell Kersh during their tenures at the Scott Paper Company. The Scott Paper Company is

not party to this action. MS & Co. will not produce documents responsive to this request.

DOCUMENT REQUEST NO. 39

All documents conceming Coleman or CPH.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents rvhich MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this requesl. CPH has obtained or has access to MS & Co,'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59,

MS & Co. objects to this request as vague, ambignous, overbroad, and unduly

burdensome, Furthermore, this request also is duplicative of Requests 4,8,72,15, 16, 34,35,
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and 40. Requiring MS & Co. to produce all docurnents "concerning Coleman or CPH," with no

funher speciflcation or identification of requested documents would impose an llnreasonable and

undue burden on MS & Co. It is unreasonable to so broadly tailor a request so as to encompass

absolutely every document pertaining to Coleman or CPH.

DOCUMENT REQUEST NQ.4O

All documenls conceming MacAndrews & Forbes Holdings, hc. with respect to

Sunbeam, Coleman or CPH.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. In addition, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limitecl to Request Nos. 49 and 59.

MS & Co. objects to this request as vague, ambiguous, overbroad, and unduly

burdensome. Furthermore, this request also is duplicative of Requests 4,8,72,15, 16,34,35,

and 39. Requiring MS & Co. to produce all documents concerning MacAndrews & Forbes

Holdings, Inc., despite the further specification of documents relating to the equally overbroad

"Sunbeam, Coleman or CPH," would impose an unreasonable and undue burden on MS & Co.

It is unreasonable to so broadly tailor a request so as to encompass absolutely every document

pertaining to MacAndrews & Forbes Holdings, Inc.

DOCUMENT I]EST NO 41

All documents conceming lhe events and matters that are the subject of the

Complaint fìled this [stet] action.
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MS & Co.'s Objections:

ln addition to the General Objections set forth above, MS & Co. objects lo this

request because it seeks documents rvhich MS & Co. had produced in conneclion with other

related actions. Documents previously produced by MS & Co. inclurle all documents responsive

1o this request. CPII has obtained or has access to MS & Co.'s prior produclions, and therefore

already has documents responsive to this request in its possession. In addilion, MS & Co.

objects to this request because it is duplicative of other document requests, including, but not

limited to Request Nos. 49 and 59.

MS & Co. objects to this request as vague, ambiguous, overbroad, and unduly

burdensome. Furthennore, this requesl is duplicative of almost all other document requests

listed by CPH. Requiring MS & Co. to produce all documenls concerning "the events and

matters that are the subject of the Complaint" would impose an unreasonable and undue burden

on MS & Co. It is unreasonable to so broadly tailor a request so as to encompass absolutely

every document pefaining to the subject litigation.

DOCI.]MENT REOUEST NO. 42

Organizational charts, memoranda, or similar documents that describe the

business organizational structure and the administrative, management, and reporting structure of
h4S & Co. from and including January I , 1991 through and including December 31, 1998.

MS & Co.'s Obiections:

In addition to the General Objections set forth above, MS & Co. objects to this

request because it seeks documents which MS & Co. had produced in connection with other

related actions. Documents previously produced by MS & Co. include all documents responsive

to this request. CPH has obtained or has access to MS & Co.'s prior productions, and therefore

already has documents responsive to this request in its possession. ln addition, MS & Co.
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objects to this request because it is duplicative of other document requests, including, btlt not

limited to Requesl Nos. 49 and 59.

MS & Co. further objects 1o this request on the ground that it is an overbroad

request for documents for entities other than MS & Co. and Morgan Stanley Senior Funding.

DOCUMENT REOUEST NO. 43

All documents concerning MS & Co.'s policies. procedures, manuals, guidelines,

reference materials, or checklists that were in effect from and including January 1,l99l tluough

and including December 31, 1998 for the performance of due diligence, including without
limitation clue diligence performed in connection with undenvriting the sale of equity or debt

securilies.

MS & Co.'s Obiections

MS & Co. objects to this request to the extent that it ìs vague, ambiguous, over

broad and unduly burdensome. To the extent that it seeks documents concerning MS & Co.'s

policies, procedures, manuals, etc... for the performance of due diligence other than that due

diligence performed in the course of MS & Co.'s engagement for Sunbealn, the request is

requesting documents which are irrelevant to this litigation and not reasonably calculated to lead

to the discovery of admissible evidence. MS & Co. further objects to this request to the extent

that it seeks the production of documents which do not exist.

Subject to and v/ithout waiving its specifìc or general objections, MS & Co. will,

if necessary following the Court's detennination of the pending case-dispositive motions,

endeavor to produce any non-privìleged documents in its possession, responsive to this request.

DOCTTMENT REOUEST NO. 44

All documents concerning employment contracts, performance evaluations,

andL/or personnel files (including without limitation any documents that describe or discuss the

training, experience, competence, and accomplishments) of all MS & Co. personnel who

performed services for or on behalf of Sunbeanr in 1991 or 1998.
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MS & Co.'s Obiections

MS & Co. objects to this request to the extent that it seeks documents which are

protecterl by the altorney,client, atlomey work producl, other comnloll larv or statutory

privileges, or which are otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to rvhich MS & Co- and its

attorneys are entitled under applicable law.

Tlris request seeks to compel production of personnel files and performance

evaluations of individual MS & Co. employees that are neither relevant to CPH's claims nor

reasonably calculated to lead to the discovery of admissible evidence and, in addition, wor¡ld

unnecessarily infringe on the privacy interests of those employees'

MS & Co. will not produce documents responsìve 1o this request.

DOCLMENT REOUEST NO. 45

All documents conceming MS & Co.'s performance evaluation criteria or

guidelines in effect from and including January 1,1997 tluough and including December 31,

I 998.

MS & Co.'s Objections:

MS & Co. objects to this request in that it seeks the production of documents

which are irrelevant to this litigation and not reasonably calculated to lead to the discovery of

admissible evidence.

MS & Co. will not produce documents responsive to this request.

DOCUMENT REOUEST NO. 46

All documents conceming MS & Co.'s compensation criteria or guidelines in

effect from and including January l,lgg7 through and including December 31, 1998.

36

16div-000487



Ms-&!s'tAþiçç!a!s

MS & Co. objects to this requesl in that it seeks the production of documents

which are irrelevant to this litigation and not reasonably calculaled to lead to the discovery of

admissible evidence.

MS & Co. will not produce documents responsive to this request'

DOCUMENT NO.47

All marketing or other promotional material prepared or used by, or on behalf of,

MS & Co. conceming investment banking or securities underwriting services that were created

or used at any time from and including January 1,1997 through and including December 31,

r 998.

MS & Co.'s Objections:

MS &. Co. objects to this request for "all marketing or prontotional

material...concerning investment banking or securities underwriting services" as overbroad,

unduly burde¡some and inadequately tailored. Requiring MS & Co. to produce all documents

so¡ght in this request would necessitate the production of all of MS & Co.'s promotional

materials, in their entirety, which would result in the production of documents irrelevant to this

litigation and not reasonably calculated to lead to the discovery of admissible evidence. MS &

Co. stands ready to negotiate a limitation to this request, if necessary following the Court's

determination of the pending case-dispositive motions.

DOCUMENT REOUEST NO. 48

All of your document retention or document destruction policies or procedures or

similar procedures for the back-up or deletion of eleclronic or hard copy documents of any kind

for any time during 1997 through the present, including without limitation any amendments to

any such policies or procedures, schedules or related documents, and any memoranda or other

instructions communicated to your employees concerning the obligation and procedures to be

utilized to preserve all relevant documents, including without limitation evidence conceming the

Litigations, the Arbitrations, and the SEC Administrative Proceedings.
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MS & Co.'s Ohiections

MS & Co. objects to this request to the extent that it seeks documents which are

protected by the attorney-client, attomey work product, other common law or statutory

privileges, or which are otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to which MS & Co. and its

attorneys are entitled under applicable law. Subject to and without rvaiving its specific or

general objections, MS & Co. will, if necessary following the Court's determination of the

pending case-dispositive motions, endeavor to produce any formal documenl retention policies in

its possession, custody or control only if CPH agrees to reciprocate by providing the same.

RE NO.

A1l documents you have provided or produced to any party (whether voluntarily

or in response to a document request, subpoena duces tecum, or other process served on you) in
any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (includìng

v/ithout limitation any reports, communications, filings, testimony, legal memoranda, statements,

or other documents submitted to the Securities & Exchange Commission or any other party).

MS & Co.'s C)biections:

In addition to the General Objections set forth above, MS & Co. objects to this

request to the extent that it seeks documents already in CPH's possession. CPFI has already

obtained copies of MS & Co.'s prior productions, and therefore already has documents

responsive to this request in its possession. Further, MS & Co. objects to this request as being

duplicative of other of CPFI's requests for production.

Subject to and without waiving its speci{ìc or general objections, MS & Co. will,

if necessary following the Court's determination of the pending case-dispositive molions,

endeavor to produce any non-privilegecl documents in its possession and which CPH does not

already have, responsive to this request only if CPH agrees to reciprocate by providing the same.
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DOCUMENT ]EST NO 50

All documents you have provided to the SEC, the Attomey General of New York,

or aììy other govemmental or regulatory body concerning Sunbeam.

MS & Co.'s Obiectionsi

ln addition to the General Objections set foñh above, MS & Co. objects to this

request lo the extent that it seeks documents already in CPH's possession. Documents

previously produced by MS & Co. include all documents responsive to this request. CPH has

already obtained copies of MS & Co.'s prior productions, and therefore already has documents

responsive to this request in its possession.

MS & Co. further objects to this request as duplicative of Request No. 49.

Subject to and without waiving its specific or general objections, MS & Co. will, if necessary

following the Court's determination of the pending case-dispositive motions, endeavor lo

produce any non-privileged documents in its possession and which CPH does not already have,

responsive to this request only if CPH agrees to reciprocate by providing the same.

DOCUMENT REQUEST NO. 5I

All documents you have received from the SEC, the Attomey General of New
York, or any olher governmental or regulatory body concerning Sunbeam'

MS & Co.'s Obiections

ln addition to the General Objections set forth above, MS & Co. objects to this

request to the extent that it seeks documents already in CPH's possession. CPH has already

obtained copies of MS & Co.'s prior productìons, and therefore may already have documenls

responsive to thìs request in its possession.

MS & Co. further objects to this request in that it is vague, ambiguous and over

broad. "All documents received from . arìy olher governmental or regulatory body
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concerning Sunbeam" seeks documents which are potenlially inelevant to this litigation, and not

reasonably calculated to lead to the discovery of admissible evidence.

Subject to and without waiving its specific or general objections, MS & Co. will,

if necessary following the Court's determination of the pending case-dispositive motions,

endeavor to produce any non-privileged documents in its possession ancl which CPH cloes not

already have, responsive to this request only if CPH agrees to reciprocate by providing the same'

DOCUMENT IIEST NO. 52

All discovery requests or subpoenas served on you in any of the Litigations, the

Arbitrations, or the SEC Administrative Proceedings.

MS & Co.'s C)biections

In addition to the General Objections set forth above, MS & Co. objects to this

request to the extent that it seeks documents already in CPH's possession. CPH has already

obtained copies of MS & Co.'s prior productions, and therefore may already have documents

responsive to this request in its possession.

Subject to and without waiving its specific or general objections, MS & Co. will,

if necessary following the Court's determination of the pending case-dispositive motions,

endeavor to produce any non-privileged documents in its possession and which CPH does not

alreafly have, responsive to this request only if CPH agrees to reciprocate by providing the same.

DOCI.]MENT REOUEST NO. 53

All responses and/or objections that you provided or produced in response to a

discovery request or subpoena served on you in any of the Litigations, the Arbitrations, or the

SEC Administrative Proceedings.

MS & Co.'s Obiections

In addition to the General Objeclions set forth above, MS & Co. objects to this

request to the exlent that it seeks doculnents already in CPH's possession. CPFI has already
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obtained copies of MS & Co.'s prior productions, and therefore may already have documents

responsive to this request in ils possession.

Subject to and without waiving its specifìc or general objections, MS & Co. will,

if necessary following the Court's determination of the pending case-dispositive motions,

endeavor to procluce any non-privileged documents in its possession and which CPH does not

already have, responsive to this request only if CPH agrees to reciprocate by providing the same-

pocuMENT REQI]EST NO. 54

All communications concerning any discovery request or subpoena served on you

i¡ any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings-

MS & Co.'s Obiections

ln addition to the General Objections set forth above, MS & Co. objects to this

request to the extent that it seeks documents already in CPH's possession. CPH has already

obtained copies of MS & Co.'s prior productions, and therefore may already have documents

responsive to this request in its possession'

MS & Co. objects to this request to the extent that it seeks documents which are

protected by the attomey-client, attomey work product, other common larv or statutory

privileges, or which are othenvise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to which MS & Co- and its

attorneys are entitled under applicable larv.

MS & Co. objects to this request for "[a]ll communications concerning any

discovery request" as irnpermissibly overbroad and burdensome, irrelevant to this litigation and

not likely to lead to the discovery of admissible evidence. MS & Co. stands ready to negotiate a

more limited request, if necessary following the Coufl's determination of the pending case-

dispositive motions.
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DOCL]MENT T NO. 55

All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings

concerning any cliscovery request, subpoena, or other process in any of the Litigations, the

Arbitrations, or the SEC Administrative Proceedings.

MS & Co. 's Obi

MS & Co. objects to this request to the extent lhat it seeks clocuments rvhich are

publìcly available, and therefore equally accessible by all parties, and not in the possession,

custody or control of MS & Co. MS & Co. objects to this request for oll of the pleadings,

papers, orders, and transcripts in cil of the prior proceedings only tangentially relating to this

action, if at all, as shifting a facially impermissible cost burden onto MS & Co. Furthermore,

MS & Co. objects to this request in that it seeks documents irrelevant to this litigation, and not

likely lo lead to the discovery of admissible evidence.

MS & Co. will not produce documents responsive to this request'

DOCUMENT I]EST NO. 56

All privilege logs you prepared in any of the Litigations, the Arbitrations, or the

SEC Administrative Proceedings with respect to documents that you withheld fiom production in

response to any document requests, subpoenas duces tecum, or other process.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents which are

protected by the attomey-client, attorney work product, other common law or statutory

privileges, or rvhich are otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to which MS & Co- and its

attorneys are entitled under applicable law.

MS & Co. further objects to this request in that it seeks documenls irrelevant to

this litigatio¡, ancl not likely to lead to the discovery of admissible eviclence. Subject to and

without waiving its specific or general objections, MS & Co. will, if necessary following the
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Court's detennination of the pending case-disposilive motions, endeavor lo produce any non-

privileged docuntents in its possession, responsive to this request only if CPH agrees to

reciprocate by providing the same.

DOCUMENT REOUEST NO. 57

All transcripts of and exhibits to any depositions, recorded statements, or

affidavits in conneclion with any of the Litigations, the Arbitrations, or the SEC Administrative

Proceedings.

MS & Co.'s Objections:

MS & Co, objects to this request to the extent that it seeks documents which are

publicly available, and therefore equally accessible by all parties, and not in the possession,

custody or control of MS & Co. MS & Co. objects for this request as duplicative of Requests 55

and 61. MS & Co. further objects to this request for all transcripts of depositions and their

exhibits, ¿// recorded statements, and all affìdavits in a// of the prior proceedings relating 1o this

action as once again shifting a facially impermissible cost burden onto MS & Co. Furthermore,

MS & Co. objects to this request in that it seeks documents irrelevant to this litigation, and not

likely to lead to the discovery of admissible evidence'

MS & Co. will not produce documents responsive to this request-

DOCUMENT REOUESTNO.58

All documents obtained by you or produced to you by other parties, third parties,

or non-parties (whether voluntarily or in response to any document requests, subpoenas duces

lecum, or other process served by you or any other party) concerning Sunbeam.

MS & Co,'s Objections:

MS & Co. objects to this request as overbroad and vague and will construe this

request as calling for docunrents produced to MS & Co. conceming Sunbeam during the prior

Litigations, Arbitrations, or SEC Aclministrative Proceedings by other parties, third parties or

non-parties. MS & Co. further objects to this request to the extent that it calls for the production
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of ¿ocuments that rvere provided to MS & Co. pursuant to the terms of a Confìdentiality

Agreement. MS & Co. rvill not procluce documents responsive to this request \¡/ithout having

fìrst obtainetl the requisite approval from the original owners of the documents. Subject to and

without rvaiving its specifìc or general objections, MS & Co. rvill, if necessary following the

Court's delermination of the pencling case-dispositive motions, endeavor to produce any non-

privilege<l documents in ils possession, responsive to this request only if CPH agrees to

reciprocate by providing the same.

RE

All docunlent requests, subpoenas duces tecum, inlerrogatories, requests for

adtnission, responses, or objections that you served on, or received from, any party, third party or

non-party in ln re Sunbeam Com.. ìnc.. No. 01-40291 (AJG) (Bankr. S.D.N'Y') and any

aclversary proceedings therein.

S ectlons

In addition to the General Objections set forth above, MS & Co. objects to this

request to the extent that it seeks documents already in CPH's possession. CPH has already

obtained copies of MS & Co.'s prior productions, and therefore may already have documents

responsive to this request in its possession'

MS & Co. objects to the request as vague and ambiguous with regard to the

phrase "any adversary proceedings therein." MS & Co. objects to this request as being

duplicative of CPFI's other requests for production specifications, including Request No. 52.

Furthermore, MS & Co. objects to this request in that it is overbroad, unduly burdensome, and

seeking documents that are potentially irrelevant to this litigation, and not likely to lead to the

discovery of admissible evidence.

Subjecr to and rvithout waiving its specifìc or general objections, MS & Co. will,

if necessary following the Court's detennination of the pending case-dispositive motions,

44

16div-000495



endeavor to procluce any non-privilege<ì documents in its possession and which CPH does not

already have, responsive to this request only if CPH agrees 1o reciprocate by providing the same'

DOCUMENT REOUES NO.60

All transcripts of any hearings held in connection with the Litigations, the

Arbitrations, or the SEC Administrative Proceedings'

MS & Co.'s o rons

MS & Co. objects to this request 1o the extent that it seeks documents which are

publicly available, and therefo re equally occessihle by all paflies, and not in the possession'

custody or control of MS & Co. MS & Co. further objects to this request for all transcripts of

anltl-teanngs regarding the Litigations, Arbitrations, or SEC Administrative Proceedings as ollce

again shifting a facially impermissible cost burilen onto MS & Co. Furthermore, MS & Co'

objects to this request in that it seeks docunrents irrelevant to this litigalion, and not likely to lead

to the discovery of admissible evidence.

Fuflhermore, MS & Co. objects to this request as duplicative of the demand in

Request 55 for "[a]ll...transcripts of proceedings concerning any...other process in any of the

Litigations, the Arbitrations, or the SEC Administrative Proceedings." MS & Co. will not

produce documents responsive to this request.

DOCLIMENT REOUEST NO. 6I

All affidavits, declarations, or other testimonial statements flled or submitted in

connection with any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent that it seeks documents which are

publicly available, an<l therefore equally accessible by all parties, and not in the possession,

custody or conrrol of MS & Co. MS & Co. objects for this request as duplicative of Requests 55

and 57's clemancl for "[a,lll transcripts of...recordecl statements or affldavits" filed "in connection
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with any of the Litigations the Arbitrations, or the SEC Administratìve Proceedings'" MS & Co'

funher objects to this request for ull aff-rdavits, testinlonial statements filed in any of the prior

proceedings relating to this action as once again shifiing a facially impermissible cost burden

onto MS & Co. Furthermore, MS & Co. objecls to this request in lhat it seeks documents

i'elevant to this litigation, and not likely to lead to the cliscovery of admissible evidence'

MS & Co. will not produce documents responsive to this request'

Dated: June 25,2003 Respectfully Submittecl,

Joseph Ianno, Jr. (FL Bar # 655351)

CARLTON FIELDS
Z}2LakeView Avenue - Suite 1400

West Palm Beach, FL 33401

Telephone: (561) 659-7070
e: (561) 659-7368

Thomas D. Yannucci, P C

Thomas A. Clare
Larissa Paule-Carres
Kathryn DeBord
KIRKLAND & ELLIS
655 15'h Street, N.W. l2'h Floor
Washington, D.C. 20005

Telephone: (202) 879-5000

Facsimile: (202) 81 9 -5200

Attomeys for Defendant

Morgan Stanley & Co. IncorPorated
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correcl copy of the foregoirrg has been fumished by

e-mail and Federal Express to all counsel of record on the altached service list on this 25th clay of

June, 2003.

Thomas D. Yannucci, P.C.

Thomas A. Clare
Larissa Paule-Carres
Brett H. McGurk
KIRKLAND & ELLIS
655 l5th Street, N.V/. - Suite 1200

Washington, D.C. 20005

Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Counsel for Defendant
Morgan Stanley & Co.Incorporated

Joseph Ianno, Jr. (FL Bar # 655351)

CARI,TON FIELDS, P.A.
222Lakevierv Ave., Suite 1400

West Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mai I : j ianno@carltonfi elds.com

BY û
Thomas A. Clare
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John Scarola
SEARCY, DENNBY, SCAROLA,
BARNTIARDT & SHIPLBY, P.A.
2139 Palm Beach Lakes Boulevard
V/est Palm Beach, Florida 33409

Counsel for Plainliff

Jerold S. Solovy
JENNER & BLOCK, LLC
One IBM Plaza

Suite 4400
Chicago, Illinois 60ó1 1

Counsel for Plaintiff

SERVICE LIST
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#230580/mnr

COLEMAN (PARENT) FIOLDINGS INC.,

Plaintiffs,

vs.

MORGAN STANLEY & CO.,INC.,

Defendant,

following:

IN THE CIRCUIT COURT OF THE

FIFTEENTI] ruDICIAL CIRCUIT IN AND

FOR PALM BEACH COLINTY, FLOzuDA

CASE NO.: 2003-CA 005045 AI

NOTI HBA

yOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the

DATE:

TIME:

July 8, 2003

8:45 a.m.

JUDGE: Hon. Elizabeth T' Maass

PLACE: Palm Beach county courthouse, Room #11.1208, 205 North Dixie Highway,

West Palm Beach, FL 33401

SPECIFIC MATTERS TO BE HBARD:

DEFENDANT'S MOTION TO STAY DISCOVERY

Moving counsel certifies that he or she contacted opposing counsel and attempted to

resolve the discovery dispute without hearing.
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Coleman Holdings, Inc. vs N4organ Stanley & Conlpany

Case No.: 2003 CA 005045 Al
Notice of Hearing

I HEREBY CERTIFY rhat a true and correct copy of the foregoing has been furnished by

u.s. Mailto atl counsel on the attached list, this -1E;v "f \-\Uiul¿ ,2003'

JACK
No.: 169440

Denney Scarola

Bamhart & Shipley, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409

Phone: (561) 686-6300

Fax: (561) 478-0754

Attorney for Plainti ffs

2
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Coleman Hoìdings, Inc. r's Morgan Stanley & Company

Case No.: 2003 CA 005045 AI
Notice of I-learing

COUNSBL I.IST

Joseph lanno, Jr., Esqutre

Carlton Fields, et al.

2Z2Lakeview Avenue
Suitel400
V/est Palm Beach, FL 33401

Thomas D. Yannucci, P.C.

Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 15th Street, N.W., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq

Jenner & Block, LLC
One IBM Plaza

Suite 4400
Chicago, IL 6061I
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July 16,2003

Joseph lanno, Jr., Esquire

Ca¡lton Fields, et al.

222 Løkeview Avslrue, Suite I 400

West Pahn Beach, FL 33401

Re: Colemän Holdings,Inc, vs Morgan Stanley & Company

MatterNo.: 029986-230580

Dear Joe:

please let me know if ìve can come to an agrcement on a new briefirrg schedule for the

Motion to Dismiss. See my enclosed motion'

SCAROLA

WWw'SEÀRCYLAW.COM

pO. DF¿WEÊ S02ö
wÊ.3r Þ^LM aacH
FLORl0À 91¡02-3e20

l*ì) Ét6.6âm
r-0{G780.6607

¡ÀI1
(f,0r) a7ð-07s4

AÍORNTY9 AI UW:

RoaÀLYIJ SIA SÀXER

F, CREOORY â^RNHART'
LANOE ELOCI('

Ë^RL L. DENNET JÊ..'
SÊ^X 0. DOMNlcx

JÂME5 w. GUs'r FoON, JR.
DAV|o X. ì(ÊL[EY JR-'

w[LtAH E. Kl¡lC
oÀRRYL L. LEWIS

rtiLLßM a, roHfoñ'
PATRICX E. OU'NLÂts

oavro J.8ÀLE5'
JOHN 3CÆOLÀ'

CnRlgllÀN D. EEARçY'
n^RRY A. EHEvlN

JOHil A, SHIPLËY III.
cHRISTOPfIER R. SPEÊO'

XAREN E. IERRY
ô, CALVIN WARRINER IN'

oAVID J, WHll€'

'sH¡,ÂlHOl9EFB

PRLEGATS,

VMAN ÀYÁN-EJEOA
L U6IE J. BRlOgs

DEANE L, CÆY
OANIIL J, CAILOWÀY

EMtLtO Dt^¡q trÌ8
DAvro vl. ôrLMoßE
Eo E KULES,I

JÀMES FETER LOYË
CHRISTOFSEN J, FILATO

ROÞENT IY. PtrCHER
WILLIA,I, H SEAEOTB

xAlHtÊÊt¡ ErMo¡l
SIEVE M. Sft,rffi

WALTER A. ETEIN
ôRIAN P, 3ULLIVÀN

KEVIN J. WAL8H
JIJCISON WHÍEHORN
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#230580/nrm IN THE CIRCUIT COURT OF THE

FIFTEENTH ruDICIAL CIRCUIT, IN AND

FOR PALM BEACH COTINTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC., cAsE No: 2003 cA 00s04s AI

Plaintiffs,
vS.

MORGAN STANLEY & CO,,INC.
Defendant'

plaintiil, Coleman (Parent) Holdings lnc., mtves this llono¡ablc Court to extend the

deadline for submission of P'laintiffs memorandum in response to Defendant's Motion to

Dismiss, which deadline is presently set at July 25,2003. In support of this motion, Plaintiff

would show that scheduling conflicts âmong counsel for the parties and the avaiìabitity of the

Court preclude schoduling a hearing on Defendant's Motion to Dismiss before October of 2003.

Accordingly, a delay of 30 says in the sub¡nission of Plaintiff s memorandum will not delay the

disposition of the motion, wilì permit a rnore thorough rsview of the issups, and will still allow

more than adcquate time for the preparation and subnrission of a reply wcll in advance of the

contemplated hearing.

I HEREBY CERTIFY that a h:ue and conect foregoing has been furnished bY

U.S. Mail to all counsel on tbe attached list on thi

J

No.: 1ó9440

Scarola

& Shipley, P.A
2 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409

Phone: (561) 686-6300
Fax: (561) 478-0754

Attorneys fbr P laintiffs

@ 002/003

of
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Colema¡r Holdings, Inc. vs Morgan Stanley & Company

Motion To Extçnd Deadline For Submissions Of Memorandum

Case No.: 2003 CA 005045 AI

couNSEL I_,IST

Joseph lanno, Jr,, Esqurre

Cailton Fields, et al.

222Lakeview Avenuc
Suitei400
Wcst Palm Beach, FL 3340t

Thomas Þ. Yannucci, P.C.

Thomas A. Clare
Brett McGurk
Kirkiand and Ellis
655 l5th Street, N.W., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq.

Jenner & Block, LLC
One IBM Plaza

Suitc 44oo
Chicago,IL 6061I

Ø 003/003
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IN THE CIRCUIT COURT OF TIIE F'IFTEENTH JUDICIAL CIRCUIT
IN AIID f,'OR PALM BEACH COUNTY, F'I,ORIDA

COLEMAN (PARENT) HOLDINGS TNC.,

Plaintif{,

v.

MORGAN STANLEY & CO.,INC.,

Defendant.

CaseNo. 2003 CA 005045 AI

Judge Elizabeth I, Maass

)
)
)
)
)
)
)
)
)
)
)

NOTICE OF DEPOSITION

To Thomas A. Clare, Esq.
KnxraNp&Erus
655 Fifteenth Street, N.W.
Suite 1200
Washington, D.C. 20005

Joseph lanno, Jr., Esq.

Ceru,roH Frnrps
222Lake View Avenue, Suite i400
West Palm Beach, FL 33401

PLEASE TAKE NOTICE that Plaintiff Cole¡nan (ParenÐ Holdings, Inc. requests the
deposition upon oral examination of Defendant Morgan Stanley & Co.,Inc. pursuant to Florida
Rule of Civil Procedure 1.310 on the date a¡rd at the time set forth below:

Morgan Stanley & Co., Inc August 6,2003 at 9:30 am.

The deposition will be recorded by stenographic meâns at the offices of Searcy Denney
Sca¡ola Bamhart & Shipley, P .C.,2t39 Pahn Beach Lakes Blvd., rüest Palm Beach, Florida.
The deposition will be taken before aperson authorized to administer oaths and will continue day

to day until completed,

The deposition is being taken with rsspect to the topics described on the attached Exhibit
A. Please designate one or more oflicers, directors, managing agents, or other persons to testiff
on your behalf and state the matters on which each person designated will testiff.
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f IIEREBY CERTIFY that a true and conect copy of the foregoinghas been

served by facsimile and mail to all counsel on the attached Service List, this 22À day of July,

2003.

COLEMAN (PARENT) HOLDINGS INC

-s
Jerold S, Solovy
Ronald L. Mauner
Robert T. Markowski
Deirdre E, Connell
JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 6061 1

(3r2) 222-e3s0

One of Its Attomeys

Jack Scarola
SEARCY DENNEY SCAROLA BARNHAR'T &

SHIPLEY P.A.
2139 Palrn Beach Lakes Blvd.
West Palm Beach, FL 33409
(s61) 686-6300

-7-
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JUL-22-2øø3 76132 JENNER & BLOCK, LLC

SER\¡ICE LIST

Thomas A. Clare, Esq.

Krnxrn¡¡¡ &Et¡ls
655 Fifteenth Street, N.ril.
suite 1200

Washington, D.C. 20005

Joseph lanno, Jr., Esq.

CARITONF¡ELOS
222LakeView Avenue, Suite 1400

West Palm Beach, FL 33401

3I? 527 Ø4Ê4 P.Ø4/Ø9

-3-
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EXHIBIT A

coRPoRATE DEPOSmTON TOPICS

1. The corporate relationship between Morgan Stanley & Co., lnc, and

Morgan Stanley & Co. International Ltd.

2. The circumstances surrounding Mr. Jobn TSnee's emplo¡ment with and

alleged departure from the employment of Morgan Stanley & Co., I¡c. and Mr. Tyree's alleged

employment with Morgan Stanley & Co. Intemational Ltd., including, but not limited to the

identity of the entity that: (a) makes any direct or indirect salarypayment to Mr. John Tyree; (b)

makes any direct or índirect bonus payment to Mr. John Tyree; (c) provides Mr. Tyree anything

of value byreason of his past or continued ernployment; (d) provides Mr. Tyree with information
or forms concerning any of his taxes; (d) authorizes, pays for, and/or ernploys any cowtsel -
whether in-house counsel or outside counsel - for M¡. Tyree.

3. All communications between and among ltlr. Tyree and in-house or
outside counsel for Morgan Stanley & Co., Inc. or its corporate parent, Morgan Stanley,

concerning the claims asserted by Coleman (Parent) Holdings Inc. against Morgan Stanley &
Co., Inc., including the date(s) of any communications and the persons involved in those

communications.

-4-
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DEIRDRE E- CONNBLL
3 12-973 -2661 Direct Dial
3 I2-840-7661 Direct Facsimile

D,A.TE:

TO:

I'ROM:

EMP. NO.:

IMPORTANT:

JENNER & BLTCK, LLC

LAW OFFICES

JENNER & BuocK,LLC
ONE IBM FI-AZA

cHrcAGo. ÌLUNOIS 606 I I

(3 r 2) 2ea-9350
1312l. 5e7-O444 FAX

TELECOMMTJNI CATION TRANSNflTTAL

3I2 52? Ø4A4 P.Ø1/ø9

Ju|y22,2003

thomas A, Clare, Esq.
Krnxr¿Np &Elus
655 Fifteenth Street, N.W., Suite 1200
Washington, D.C. 20005-5793

VOICE:

F'AX:

(202) 879-s9e3

(202) 879-s200

Deirdre E. Connell SECY. EXT.: 6486

035666 CLIENT NO.: 41198-10003

T]IIS MESSAGE IS INTENDEDONLY.FORTHEUSEOFTIIEINDMDUALORENTI TTOWHICHITISADDRESSED.ÀND MÀY

coÌ.rTÁ,tN fNFoFù,fA]IoN 1'IIAT IS ATTORNEY WORK PRODUCT¡ PRMIEGED. CONFIqENTIÂL AND EXE.MPT FROM

ÞßcTosune UNDnn APpI,rcÀBTu LAw. IF THE RBÀ,DER oF TH¡s MESSAGE IS NOT T1IE INTENDED RECIPIENT, OR THE

EMPLOYEEORAGENTRESPONSIBLEFORDELTVERINO'IIIEMESSACETOT}IEINTSNDED RECIPIENT, YOU.ARE HEREBY

NOTIFIEDTTI.ATANYDISSEMINATION,DISTRIBL)TIONORCOPYINGOFTHISCOMMUNICATION ISSTRJCTLYPROHtsITED,
IF YOU }IAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIA]ELY DY TELEPHONE, AND
RETURN THE ORIOINAL MESSAGE TO US AT THE ABOVE ÀDDRESS Vß POSTAL SERVICE. THANK YOU.

MEssAcE: Please see attached.

'Iotal number of pages including this cover sheet: 9

DATESENT: 7122103. T¡u¡Servr: f,¡rl^ SEÌ.ìTBY: S.EDDINGTON

IF You Do Nor REcE¡vE ALL PAcEs, PLEASE CALL (312) 222-9350, Exr: 6486

oR (3 I 2) 923 -2661 ; lrrrn 6 :0 0 P.M. & WEEIcnTD s (3 12) 222-93 50, Exr. 6120, 61 2l
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PATM BEACH
COLiNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintìff,

MORGAN STANLEY & CO., INC.,

Defendant.

MORGÄ,N STÀNLEY & CO.INCORPORÂTED'S SUPPLEMBNTAL OBJECTIONS TO
COLEMAN (PARENT) HOLDINGS, INC. I'IRST REQUEST FOR

PRODUCTION OF DOCI.NVIENTS

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Proceciure,

defendant, Morgan Stanley & Co. Incorporated ("MS & Co.") hereby interposes the following

supplemental objections to plaintiffColeman (Parent) Holdings, Inc.'s ("CPH") First Request for

Production of Documents ("Request for Production").

GENER.{L OBJECTIONS

The following general objections apply to all specifications of CPH's Request for

Production. Each General Objection is hereby incorporated in the response to each specific

request as if fully set forth therein:

L MS & Co. objects to the entire Request for Production as over broad and unduly

burdensome. CPH has requested the production of impermissibly broarl categories of documents

that, if read literally and in combination with the equally overbroad Definitions, would require

MS & Co. to collect, review and produce potentially hundreds of thousatds of pages of

16div-000512



documents, e-mails, electronic documents on servers and hard drives, and other materials from

multiple MS & Co. business locations ¿round the United States. MS & Co. should not be

required to shoulder this burden that goes well beyond the requirements of the Flonda Rules of

Civil Procedure.

2. MS & Co. objects to the entire Request for Production because it seeks documents

that MS & Co. has previously produced in response to subpoenas in related legal proceedings.

Although it was under no legal obligation to do so, MS & Co. pennitted CPH to have access to

these documents years ago. The documents requested and produced in these cases are

substantially identical to the categories of documents that CPH now seeks. To the extent that

MS & Co. has already made these documents available to CPH in prior cases, MS & Co. should

not be required to bear the burden of expending valuable time and financial resoìuces to search

for, review and produce the documents again.

3. MS & Co. objects to the entire Request for Production to the extent that it seeks

documents that are protected from disclosure by the attorney-client, attomey work product, other

applicable coÍunon law or statutory privileges, or which are otherwise immune from discovery

(hereinafter referred to as "Privileges"). MS & Co. expressly leserves the right to asseÉ any and

all common law or statutory privileges to which MS & Co. and its attomeys are entitled under

applicable law. MS & Co. will exchange a privilege log with CPH in accordance with the terms

of the agreement that is currently being negotiated by the parties.

4. MS & Co. objects to the entire Request for Production to the extent it seeks

documents not relevant to the subject matter of this litigation or not reasonably calculated to lead

to the discovery of admissible evidence.

2
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5. MS & Co. objects to the entire Request forProduction, including the lnstructions,

to the extent it purports to impose requirements beyond those specified by the Florida Rules of

Civíl Procedure, discovery guidelines of this Cou:1, and applicable case law.

6. MS & Co. objects to the entire Request for Production to theiextent it calls for

documents which are in the public domain and accessible to all parties.

7. MS & Co. objects to the entire Request for Froduction to the extent that it is

intended to harass or ânnoy MS & Co. or its employees, to create additional and unnecessary

expense for MS & Co., or intended to serve any other improper purpose.

8. MS & Co. objects to the entire Request for Production to the extent it seeks the

production of documents beyond MS & Co.'s possession, custody or conhol. Any statement by

MS & Co. to the effect that it will produce responsive documents shall not be construed as an

admission that any such documents exist -- or that any such documents are within MS & Co.'s

possession, custody or control.

9. MS & Co.'s responses to CPH's document requests shall not be construed in any

way as an admission that æry Definition, statement, or characterizalion is either factually correct

or legally binding_upon MS & Co., or a waiver of any odection that MS & Co. is entitled to

tnake at trial, including but not limited to objections regarding relevance and admissibility of

documents.

10. MS & Co. objects to the entire Request for Production, including the Instructions,

to the extent it purports to impose a continuing duty of supplementation extending beyond the

3
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requirements of the Florida Rules of Civil Procedure, discovery guidelines of this Court, or

applicable case law.

11. Discovery in this case has just begun. MS & Co.'s objections and responses are

based on a good-faith search for documents and information within its possession, custody, and

control. MS & Co. expressly reserves the right to amend, modify and supplement its objections

and responses.

12. MS & Co. generally objects to the production of any documents unless and until

an appropriate Protective Order has been agreed to by both parties to this litigation and entered

by the Cou1.

SPECIFIC OBJECTIONS

Each of the General Objections set forth above is deemed incorporated into each

Specihc Objection. The enumeration of specific objections does not constitute, and shall not be

construed o¡ deemed as, a waiver of any objection listed.

DEFINITIONNO.2

"Coleman" means the Colernan Company, Inc. or any of its present and former
officers, directors, employees, representatives, agenls, and all other persons acting or purporting
to act on its behalf.

MS & Co.'s Objections:

MS & Co. objects to the definition of "Coleman" as overbroad on the grounds

that it is vague and ambiguous and purports to impute to MS & Co. the responsibility for

ascertaining relationships and afJìliations unknown to MS & Co., as well as the responsibility for

determining the identities of Colernan's present and former oflicers, directors, employees,

representatives, agents, and all other persons "acting or purporting to act" on its behalf. MS &

4
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Co. will construe references to "Coleman" to mean the Coleman Company, lnc. or any of its

present and fonler officers, directors, employees, representatives, and agents known by MS &

Co. to be acting on behalf of the Coleman Company, Inc.

DEFINITIONNO.3

"CPH" lneans Coleman (Parent) Holdings Inc., Coleman Worldrvide Corporation,
CLN Floldings, Co., lnc., or any of their present and former officers, di¡ectors, employees,
representatives, agents, and all other persons acting or purporting to act on theirbehalf.

MS & Co.'s Objections:

MS & Co. objects to the definition of "CPH" as overbroad on the grounds that

such a definition is vague and ambiguous and purports to impute to MS & Co. rhe responsibility

for ascertaining relationships and affìliations unknown to MS & Co., as wcll as the responsibility

for detenniliing the identities of CPH's present and former officers, directors, employees,

representatives, agents, and all other persons "acting or purporting to act" on its behalf. MS &

Co. will construe references to "CPH" to ûrean the Coleman (Parent) Holdings Inc., Coleman

lilorldwide Corporation CLN Holdings Co,, Inc., or any of their present and former oflicers,

directors, employees, representatives, and agents known by MS & Co. to be acting on behalf of

the Coleman Company, lnc. or Coleman Worldwide Corporation CLN Holdings Co., Inc.

DEFIMTIONNO. ?

"Documents" means documents whether fixed in tangible medium or
electronically stored. The word "documents" shall include, by way of example and not by way
of limitation, all of the following: papers, correspondence, trade letters, envelopes, memoranda,
telegrams, cables, notes, messages, reports, studies, press releases, comparisons, books, accounts,
checks, audio and video recordings and transcriptions thereof, pleadings, testimony, articles,
bulletins, pamphlets, brochures, magaz-ines, questionnaires, surveys, charts, ne\ilspapers,
calendars, desk calendars, pocket calendars, lists, logs, publications, notices, diagrams,
instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas,
rnemodals or notes of oral communications, whether by telephone or face-to-face, conhacts,
agreements, d¡afts of or proposed conhacts or agreements, memoranda of understanding, letters
of intent, computer tapes, computer drives or memories, computet diskettes or disks, e-mail, CD-
ROMS, or any other tangible thing on which any handwrifing, typing, printing, photoslatic,
electronjc, or other form of communicalion or information is recorded or reproduced, together

5
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wilh all notations of any of the foregoing, all originals, file copies, orotherunique copies of the
foregoing, and all versions or drafts thereof, whether used or not.

MS & Co.'s Objections:

MS & Co. objects to the defìnition of the term "documents" as overly broad,

unduly burdensome, and not reasonably calculated to lead to the discovery of admissible

evidence to the extent it purports to require a search of all electronic media *i fr*, regard for the

undue expense and burden of such an undertaking in light of the marginal benefits to be obtained

from such a search. With respect 1o electronic media, MS & Co. will review custodian electronic

ntail files, electronic files ofcustodians stored on servers, and the hard drives ofcustodians.

DEFINITION NO. I1

"Morgan Stanley" means Morgan Stanley & Co., lnc. or any of its subsidiaries,
divisions, predecessors, successors, present and former employees, representatives, agents,
attomeys, accountants, advisors, or all other persons acting or purporting to act on its behalf.

MS & Co.'s Obiections:

MS & Co. objects to the definition of the term "Morgan Stanley" on the ground

that its adoption would require a document search that is overly broad, unduly burdensome, and

¡rot reasonably calculated to lead to the discovery of admissible evidence. MS & Co. further

objects to this definition to the extent that it purports to require MS & Co. to produce documents

that are not within its actual "possession, custody, or control" pursuant to Florida Rule of Civil

Procedure 1.350(a). MS & Co. will construe references to "MS & Co." to mean Morgan Stanley

& Co. lncorporated and its offtcers, directors, former or present employees, representatives,

agents, and all other persons known by MS & Co. to be acting on its behalf.

DEFINITIONNO. 16

"Sunbeam" me¿ms Sunbeam Corporation, or any of its subsidiaries, divisions,
affiliates, predecessors, successors, present and former employees, representatives, agents and all
other persons acting or purporting to act on its behalf.

6
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MS & Co.'s Obiections:

MS & Co. objects to the dcfinition of "Sunbeam" as ovcrbroad on the grounds

that it is vague and ambiguous and pulpofls to impute to MS & Co. the responsibility for

ascertaining relationships and affiliations unftnown to MS & Co., as well as the responsibility for

determining the identities of Sunbeam's subsidiaries, divisions, affiliates, predecessors,

successors, present and fonner employees, representatives, agents, and all other persons "acting

or purporting to act" on its behalf. MS & Co, will conslrue references to "Surbeam" to mearì

Sunbeam Corporation and any of its officers, directors, former or present employees,

representalives, and agents, and all other persons known by MS & Co. to be acting on behalf of

Sunbeam Corporation.

DEFINITIONNO. 17

"You" or "Your" means Morgan Stanley & Co., Inc. and/or any of its
subsidiaries, divisions, predecessors, successors, present or former employees, representatives,
agents, attomeys, accountants, advisors, or anyone acting or purporting to act on its behalf,

MS & Co,'s Obiections:

MS & Co. objects to the definition of the terms "You" and "Your" on t}e ground

that its adoption would require a document search that is overly broad, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence. MS & Co. further

objects to this definition to the extent that it purports to require MS & Co. to produce documents

that are not within its achral "possession, custody, or control" pwsuant to Florida Rule of Civil

Procedure 1'350(a). MS & Co. will construe references to "You" and "Your" to mean Morgan

Stanley & Co. Incorporated and its officers, directors, former or present employees,

representatives, agents, and all otherpersons known by MS & Co. to be acting on its behalf.

,7
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INSTRUCTION NO.2

All documenls shall be produced in the file folder envelope or other container in
rvhich the documents zre kept or maintained by you. If, for any reason, the container cannot be
produced, produce copies of all labels or other identifying marks.

MS & Co.'s Obiections

MS & Co, objects 1o Instruction No. 2 insofar as it purporls to impose on MS &

Co. the obligatíon to disclose informalion beyond the scope of obligations imposed by the

Florida Rules of Civil Procedure and other applicable law.

INSTRUCTIONNO.3

The relevmt period, unless olherwise indicated, shall be from January I 199''Ì
tlrough the date of tnal of this matter, ærd shall include all documents and information which
relate in rvhole or in part to such period, or to events or circumstances during such period, even
though dated, prepared, generated, or received prior to or subsequent to that period. Please
supplement or correct yow responses to these requests if, at any time, you become aware that
your responses are incomplete or incorrect in any respect.

& Co.'s ectrons

MS & Co. objects to this lnstruction to the extent that it purports to impose a

continuing duty of supplementation not required by the Florida Rules of Civil Procedure.

INSTRUCTIONNO.4

If you claim the attorney-client privilege, or any other privilege or work-product
protection for all or any portion of a document, you shall provide a privilege log that describes
the withheld material sufficiently to allow CPH to test the privilege or protection asserted.

MS & Co.'s Objections:

MS & Co. will exchange a privilege log with CPH in accordance with the terms

of the agreement that is currently being negotiated by the parties.

DOCTJMENT REQIIEST NO. 1

All documents concerning yow efforts to have Sunbeam retain or maintain your
investrnent bankin g and/or securities underwriting services.

8
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MS & Co.'s Obiections:

MS & Co. objects to this rcquest to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not lirnited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documcnts in

its possession, custody, or control, that are responsive to this request.

DOCUMENT REO.UESTNO.2

All documents reflecting all fees and expenses paid by Sunbeam to you, including
without limitation all billing statements, invoices, time delail records, individual calendars, daily
diaries (including elechonic calendar programs), or other documents that describe or record the
time spent, or expcnses incurred (including back-up for any out-of pocket expenses), by any
Morgan Stanley personnel, or that describe or record any aspect of their activities conceming any
services performed on behalf of, or concerning, Sunbeam.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 31, 49 and 59. Subject to and without waiving its general and specific objections,

MS & Co. will produce non-privileged documents, located after a good-faith search of

documents in its possession, custody, or control, that are responsive to this request.

DOCUMENT REO-IJEST NO. 3

All documents conceming any investigation, analysis, or due diligence of
Sunbeam conducted by you or on your behalfin 1997 or 1998.
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MS & Co.'s Obiections:

MS & Co. objects to this rcquest to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or conhol. Subject to ærd without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or conhol, that are

responsive to this request.

DOCUME.NT REQIJEST NO. 4

All documents conceming any investigation, analysis, or due diligence of
Coleman or CPH conducted by you or on your behalf in 1997 or 1998.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objecls to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co,'s possession, custody, or control. Subject to and without

waiving its general and specifìc objections, MS & Co. will produce non-privileged documents,

located after a good-faith sea¡ch of documents in its possession, custody, or conhol, that are

responsive to this request.
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DOCLMENT REQUESTNO. 5

All documents conceming your attempts in 1991 or 1998 to locate someone to
purchase or otherwise acquire Sunbeam, whether tluough merger, purchase, transfer of assets or
securities, or otherwise.

MS & Co.'ç Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specifìc objections, MS

& Co. will produce non-privileged documents,located after a good-faith search of documents in

its possessìon, custody, or control, that are responsive to this request.

DOCUMENT REQUEST NO. 6

All documents concerning your attempts in 1997 or 1998 to locate companies for
Sunbeam to purchase or otherwise acquire, whether through merger, purchase, transfer of assets
or securities, or otherwise.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co, will produce non-privileged documents, located after a good-faith search of docurnents in

its possession, custody, or control, that are responsive to this request.
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pocuMENT REQUESTNO. T

All documents conceming the negotiation and signing of the Febru ary 27 , 1998
Agreements.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents u'hich MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the cxtent that it seeks

documents rvhich are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and spccifrc objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in ils possession, custody, or conhol, that are

responsive to this request.

DOCUMENT REOUEST NO, 8

All docurnents concerning the closing of the Coleman Transaction, including
without limitation all documents concerning the decision to close the Coleman Transaction.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH, In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 ærd 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,
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located affer a good-flaith search of documents in its possession, custody, or controi, that are

responsive to this request.

DOCUMENT REOUESTNO.9

All documents concerning the meetings of Sunbeam's Board of Directors in 1997
and 1998.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH, I¡ addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59, MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCUMENT REOIIEST NO. 10

All documents conceming any discussion, promise, agreement, or plan to have
research analysts, whether or not at Morgan Stanley, provide coverage for Sunbeam or any of its
debt or equity securities.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks
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documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. rvill produce non-privileged documents,

located afler a good-faith search of documents in its possession, custody, or conhol, that are

responsive to this request, that were created or relate to the period from January 1, 1997 to

December 31, 1998.

DOCII\{ENT REQITEST NO. 1i

Ail documents used, malyzed, consulted, or prepared by any Morgan Stanley
research analyst, including without limitation Andrerv Conway, James Dormetr, Jake Foley, and

Karen Eltrich, concerning Sunbeam.

MS & Co.'LObjections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co, has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previousìy agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request, that were created or relate

to the period from January l,1997 to Decembe¡ 31, 1998.

DOCT]MENT REO.IJEST NO. 1 2

All documents concerning commurications between or among you, Sunbeam, and

Wall Street analysts concerning Sunbeam or the Coleman Transaction.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to
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this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

rvaiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCLMENT REOUEST NO. 13

Ail documents concerning any valuation of Sunbeam or Sunbeam securities.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search ofdocuments in its possession, custody, or control, concerning

the valuation of common stock issued by Sunbeam Coqporation.

DOCI'MENT REO-UEST NO. 14

All documents concerning the stock market's valuation of Srinbeam securities,
including rvithout limitation docurnents describing or analyzing the increase or decline in the
market price of Sunbeam stock in the period form and including July 1, 1996 through and

including December 31, 1998.
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MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 13, 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documenls which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specilic objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, conceming

the valuation of common stock issued by Sunbeam Corporation.

DOCTJMENT REOUEST NO. 1 5

All docunents conceming any valuation of Coleman or Coleman securities.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to rnake available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requesls, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specif,rc objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custod¡ or control, concerning

the valuation of common stock issued by the Coleman Company, Inc.
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DOCUMENTREOUEST NO. 16

All documents conceming synergies that might be achieved from a buslness

cornbination of Sunbearn and Coleman.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. hr addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or conhol, conceming

the synergies that might be achieved from a business combination of Sunbeam Corporation and

the Coleman Company, Inc.

pocLiMENT REOJJEST NO. 17

All documents concerning Sunbeam's financial statements and/or restated
financial statements.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co, has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 ærd 59. MS & Co. also objects to this request to the extent that it seeks

documenls which are not in MS & Co.'s possession, custody, or conlrol. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,
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located after a good-faith search of documents in its possession, custody, or control, conceming

Sunbeam Corporation's financial stalements and restated financial statements.

DOCUMENTREOUESTNO. 18

All documents conceming the increase in the size of the Subordinated Debenlure

Oflèring from $500 million to $750 million.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has prcviously agreed to make available to CPFI. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request.

DOCT]MENT REOIIEST NO. 1 9

All documents conceming any draft or executed "cornfort letters" requested by
yow or provided to you in connection with the Subordinaled Debenture Offering.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,
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located afler a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCTIN4ENT REOTIEST NO. 20

All documents concerning the sale of or your attempts to sell, Subordinated
Debenlures, including \ryithout lìmitation documents concerning road shows, communications
with potential investors, or cornrnunications with or among Morgan Stanley's sales persorurel.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCUMENT REOI-IEST NO. 21

All documents concerning the pricing of the Subordinated Debentures.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not lirnited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or conhol. Subject to and without
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waiving its general and specific objections, MS & Co. rvill produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, lhat are

responsive to this request.

DOCLTN4ENT REOI]EST NO. 22

All documents conceming the conversion features of the Subordinated
Debentures.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produccd in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co,'s possession, custody, or control. Subject to and without

waiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCUMENT REOUEST NO. 23

AII documents concerning the "book of demand" for the Subordinated
Debentures.

MS & Co,'s 9bjections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks
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documents which are not in MS & Co.'s possession, custody, or control. Subject to and without

waiving its general and specifrc objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCLIN4ENT REQUEST NO. 24

All documents concerning the events that took place on March 19, 1998 at Global
Financial Press, including without limitation documenls concerning Lawrence Bomstein and/or
John Tyree.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because.it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control. MS & Co. further

objecls to this request for all documents conceming "the events that took place" on March 19,

1998 as vague, ambiguous and ove¡ broad. MS & Co. will construe "the events that took place"

to mean the events alleged in paragraphs 3, 52 59-68 of your Complaint. MS & Co. denies those

allegations. Subject to ¿md without waiving its general and specific objections, and without

accepting the allegations in your Complaint as true or accurate, MS & Co. will produce non-

privileged documents, located after a good-faith search of documents in its possession, custody,

or conhol, that are responsive to this request.

DOCLMENT REOUEST NO. 25

All documents conceming your communications with Sunbeam on March 18,
1998.
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MS & Co.'s Objections:

MS & Co. objects to thrs request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. also objects to this request to the extent that it seeks

documents which are not in MS & Co.'s possession, custody, or control.

MS & Co. further objects to this request for ¿rll documents concerning "your

communications rvith Sunbeam on March 18, 1998" as vague, ambiguous and over broad, and

will construe "your commturications with Sunbeam on March 18, 1998" 1o mean the

commrurications you allege in paragraphs 3, 57-58 of your Complaint, MS & Co. denies those

allegations. Subject to and without waiving its general and specific objections, and without

accepting the allegations in 1'our Complaint as true or accurate, MS & Co. will produce non-

privileged documents, located after a good-faith search of documents in its possession, custody,

or control, that are responsive to this request.

DOCUMENT REOUEST NO. 26

All documents conceming the "bring-down" due diligence for the Subordinated
Debenhre Offering.

MS & Co.'S_Objections:

MS & Co. objects to this request to the extent it seeks docurnents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co, objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. MS & Co. further objects to this request to the extent it seeks
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documents which are not in MS & Co.'s possession, custody, or control. Subject to and wilhout

rvaiving its general and specific objections, MS & Co. will produce non-privileged documents,

located after a good-faith search of documents in its possession, custody, or control, that are

responsive to this request.

DOCUMENT REOI'EST NO. 27

All docurnents concerning your communications with Sunbeam on March 24,
I 998.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and rvhich

MS & Co, has previously agreed to make available to CPH. h addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59.

MS & Co. objects to this request for all documents concerning "your

communicalions with Sunbeam on March 24, 1998- as vague, ambiguous and over broad, and

will construe "your commurications with Sunbeam on March 24, 7gg8- to mean the

communications you allege in paragraph 70 of your Complaint. MS & Co. denies those

allegations. Subject to and without waiving its general and specific objections, and without

accepting the allegations in your Complaint as true or accurate, MS & Co. will produce non-

privileged documents, located after a good-faith search of documents in its possession, custody,

or control, that are responsive to this request.

DOCLIMENT REOUEST NO. 28

All documents concerning Sunbeam's first quarter 1998 sales and/or earnings.
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MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPII. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

RequestNos. 13, 17,49 and 59.

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privilegetl documents, located after a good-faith search of documents in its

possession, custody, or control, conceming Sunbeam Corporation's first quartcr 1998 sales and

eamings.

DOCI]MENT REOUEST NO. 29

All documents concerning the closing of the Subordinated Debenture Offering
including without limitation all documents concerning the decision to close the Subordinated
Debenture Offering.

MS & Co.'s Obiectiqns:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or conhol, that are responsive to this request .

DOCUMENT REOLIEST NO. 30

All documents concernjng the Subordinated Debenture Offering.
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MS & Co.'s Obiections:

MS & Co. objects to this request to the extcnt it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

RequestNos. 10, 18, 19,20,21,22,23,26,29,36,49 and59. Subjecttoandrvithoutwaivingits

general and specific objections, MS & Co. will produce non-privileged documents, located after

a good-faith search of documents in its possession, custody, or control, that are responsive to this

request.

pocuMENT REQIEST NO. 31

All documents concerning any work or services you performed for or on behalf of
Sunbeam in 1997 or 1998, regardless of rvhether you were compensated for that work.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 2, 49 and 59.

Subject to and without waiving ìts general and specific objections, MS & Co. rvill

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, concerning work or services Morgan Stan-ley & Co.,

Incorporated performed for or on behalf of Sunbeam Corporation in 1997 and 1998.
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pocuMENT REQUEST NO. 32

All documents concerning press releases issued by Sunbeam on October 23,199'7,
March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998,

October 20, 7998, and Novemb er 12, 1998.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other docunent requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request.

DOCUMENT REOI]EST NO. 33

All documents concerning the stalements contained in the press releases issued by
Sunbeam on October 23,1997, March 19, 1998, April3, 1998, May 9, 1998, June 15, 1998, June
25,1998, June 30, 1998, October 20, 1998, and November 72, t998.

MS & Co.'s Oþiections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in relaled legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 32, 49 and 59. Subject to and without waiving its general and specific objections,

MS & Co. will produce non-privileged documents, located after a good-faith search of

documents in its possession, custody, or control, that are responsive to this request.
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DOCUMEN'I' REQUEST NO. 34

All documents conceming communications relating to Sunbeam, Coleman, or
CPH, including rvithout limitation intemal communications within Morgan Stanley or
communications belween or among Morgan Stanley and Sunbeam; Skadden, Arps, Slate,
Meagher & Flom LLP; Coopers & Lybrand LLP; Llama Company; Arthur Andersen LLP; Sard

Verbinnen & Co,, Inc.; I.Iill & Knowlton, Inc.; The Coleman Company, Inc.; Credit Suisse First
Boston; Coleman (Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc.; Wachtell
Lipton. Rosen &.Katz; Davis Polk & Wardwell; or any other person or company, and./or any of
their respective employees, agents, or representatives.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co, objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 2, 49 and 59. MS & Co. frrther objects to the extent that this request calls for

privileged communications,

Subject to a:rd without waiving its general and specific objections, MS & Co. rvill

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or conhol, conceming commurications relating to Sunbeam Corporation,

the Coleman Company, lnc., or Coleman (Parent) Holdings Inc.

DOCUMENT REOJIEST NO. 35

All documents conceming the Coleman Transaction.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to
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Request Nos. 49 and 59. Subject to and without u'aiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request.

DOCUMENT REO.IJEST NO. 36

All documents concerning the Subordinated Debenture Offering.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 10, 18, 19, 20,21,22,23,26,29,36, 49 and 59. Additionally, this request is

verbatim the same as request 30. Subject to and without waiving its general and specific

objections, MS & Co. will produce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or conlrol, that are responsive to this request,

pocuMENT REOJEST NO. 37

AII documents concerning Albert Dunlap and/or Russell Kersh.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co, has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, orconhol, that are responsive to this request .
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pocuMENT REQJTEST NO. 38

All documents concerning the Scott Paper Company.

MS & Co.'s Obiections:

MS & Co. objects to this request as vague, ambiguous, overly broad, and unduly

rurduly burdensome. Further, MS & Co. objects to this request in that it is wholly irrelevant to

the instanl litigation and is not reasonably calculated to lead to the discovery of admissible

evidcnce. The Scott Paper Company is not parly to this action. MS & Co. will not produce

documents responsive to this request.

DOCUMENT REO.IJEST NO. 39

All documents concerning Colernan or CPH.

MS & Co.'s Objections:

MS & Co, objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 4, 8, 12, 75, 16, 34, 35, 40,49 and 50. Requiring MS & Co. to produce all

documents "conceming Coleman or CPH," with no further specification or identification of

requested documents would impose an uffeasonable and undue burden on MS & Co. It is

urueasonable to so broadly tailor a request so as to encompass absolutely every document

pertaining to Coleman or CPFL Subject to and without waiving its general and specific

objections, MS & Co. will produce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or control, relating to the Coleman Company, lnc. or

Coleman (Parent) Holdings, Inc. to the extent that they also relate to Sunbeam Corporation

and/or the Coleman Transaction.
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DOCUMENT REQTIEST NO. 40

All documents conceming MacAndrews & Forbes Holdings, lnc, with respect to
Sunbeam, Coleman or CPH.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. hr addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 4, 8, 12, 15, 76,34,35,39,49 and 59. MS & Co. further objects to this request as

overbroad and unduly burdensome. It is unreasonable to so broadly tailor a request so as to

encompass absolutcly every document pefaining to MacAndrews & Forbes Holdings, Inc.

Subject to and without waiving its general and specific objections, MS & Co. will produce non-

privileged documents, located after a good-failh search of documents in its possession, custody,

or control, relating to MacAndrews & Forbes Holdings, lnc. to the extent that they also relate to

Sunbeam Corporation and/or the Coleman Transaction.

DOCT]MENT REOUEST NO. 4I

All documents concerning the events and matters that are the subject of the
Complaint filed this [sic] action.

MS & Co.'s Obiections:

MS & Co. objects to this r€quest to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedingp, and which

MS & Co. has previously agreed to make available to CPH. MS & Co. also objects to this

request as vague, ambiguous, overbroad, and unduly burdensome. Furthermore, this request is

duplicative of almost all other document requests listed by CPH. Requiring MS & Co. to

produce all documents conceming "the events a¡rd matters that are the subject of the Complaint"
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would impose an uffeasonable and undue burden on MS & Co. It is unreasonable to so broadly

tailor a request so as to encompass absolutely every document pertaining to the subject litigation.

Subject to and ì¡/ithout waiving its general and specihc objections, MS & Co. will produce non-

privileged documenls, located alier a good-faith search of documents in its possession, custody,

or control, that are responsive to this request, insofar as the documents are also reqponsive to one

ofthe other requests.

DOCL]N4ENT REOUEST NO. 42

Organizalional chafts, memoranda, or similar documents that describe the
business organizational structure and the adminislrative, management, and reporting structure of
Morgan Stanley from and including January 1, 1997 through and including December 3 I , 1998.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has prevíously agreed to make available to CPH. ln addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or conhol, sufficient to show the skucture of Morgan Stanley & Co.

Incorporated and Morgan Stanley Senior Funding Incorporated.

DOCUMENT REO.UEST NO. 43

All documents conceming Morgan Stanley's policies, procedures, manuals,
guidelines, reference materials, or checklists that were in effect from and including January 1,
1997 through ærd including December 31, 1998 for the performance of due diligence, including
without limitation due diligence performed in connection with underwriting the sale of equity or
debt securities.
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MS & Co.'s Obiections

MS & Co. objects to this request to the extent that it is vague, ambiguous, over

broad and unduly burdensome. To the extent that it seeks documenls conceming due diligence

other than that due diligence performed in the course of MS & Co.'s engagement for Sunbeam,

the request is requesting documents which are irrelevant to this litigation and not reasonably

calculated to lcad to the discovery of admissible evidence. Subject to and without waiving its

general and specific objections, MS & Co. will produce non-privileged documents, located after

a good-faith search of docunents in its possession, custody, or control, relating to the due

diligence performed by MS & Co. in the course of its engagement with Sunbeam Corporation or

relating to the Coleman Tr¿msaction, and any general due diligence materials responsive to this

request. MS & Co. witl not produce documents that rclate to other hansactions not relevant to

this lawsuit.

DOCTIMENT REOUEST NO. 44

All documents concerning employment contracts, performance evaluations,
and./or personnel files (including without limitation any documents that describe or discuss the
training, experience, competence, and accomplishments) of all Morgan Stanley personnel who
performed services for or on behalfofSunbeam in 1997 or 1998.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents which are

protected by the attomey-client, attorney work product, other common law or statutory

privileges, or which are otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to which MS & Co. and its

attomeys are entitled under applicable law.

This request seeks to compel production of personnel files and performance

evaluations of individual MS & Co. employees that are neither relevant to CPH's claims nor
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reasonably calculated to lead to the discovery of admissible evidence and, in addition, would

unnccessariiy infünge on the privacy interests of those employees.

MS & Co. will not produce documents responsive to this request,

DOCUMENT REOIIEST NO. 45

All documents concerning Morgan Stanley's performance evaluation criteria or
guidelines in effect from and including January 1,1997 through and including December 31,
I 998.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent that it seeks documents which are

protected by the attorney-client, attorney work product, other common law or statutory

privileges, or which are otherwise immune from discovery. MS & Co, expressly reserves the

right to assert any and all cornmon law or stalutory privileges to which MS & Co. and its

attorneys are entitled under applicable law.

MS & Co. objects to this request in that it seeks the production of documents

which are inelevant to this litigation a¡rd not reasonably calculated to lead to the discovery of

admissible evidence. MS & Co. will not produce documents responsive to this request.

poctrMENT REQUEST NO. 46

All documents conceming Morgan Stanley's compensation criteria or guidelines
in effect from and including January l, 1997 through and including December 31, 1998.

MS & Co.'s Obiections:

MS & Co. objects lo this request to the extent that it seeks documenls which are

protected by the attomey-client, attorney work product, other coûtmon law or statutory

privileges, or which are otherwise immune from discovery. MS & Co. expressly reserves the

right to assefi any ærd all cornmon law or statutory privileges to which MS & Co. and its

attomeys are entitled under applicable law.
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MS & Co. objects to this request in that it seeks the production of documents

which are inelevant to this litigation and not reasonably calculated to lead 1o the discovery of

admissible evidence. MS & Co. witl not produce documents responsive to this request.

4

All marketing or other promotional malenal prepared or used by, or on behalf of,
Morgan Stanley concerning investment banking or securities undcrwriting services that were
created or used at any time from and including January 7,1997 through and including December
31,1998.

MS & Co-'s Obiections:

MS &, Co. objects to this request for "all marketing or promotional

material...concerning investment banking or secu¡ities underwriting services" as overbroad,

unduly burdensomc and inadequately tailored. Requiring MS & Co. to produce all documents

sought in this request would necessitate the production of all of MS & Co.'s promotional

materials, in their entirefy, which would result in the production of documents inelevant to this

litigation and not reasonably calculated to lead to the discovery ofadmissible evidence. Subject

to and without waiving its general and specific objections, MS & Co. will produce any general

marketing or promotional materials responsive to this request, and any marketing or promotional

material provided or presented to Sunbeam, CPH, or MAFCO, responsive to this request, located

after a good-faith search of documents in its possession, custody, or control.

DOCT'MENT REQUEST NO. 48

All of your document retention or document destruction policies or procedures or
similar procedures for the back-up or deletion of elechonic or hard copy documents of any kind
for any tirne during 1997 through the present, including rvithout limitation any amendments to
any such policies or procedures, schedules or related documents, and any memoranda or other
instructions communicated to yow employees concern-ing the obligation and procedures to be
utilized to preserve all relevant documents, including without limitation evidence conceming the
Litigations, the Arbifrations, and the SEC Administrative proceedings.
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MS & Co.'s Qbiections:

MS & Co. objects to this request to the extent that it secks documents whích are

protected by the attorney-client, attomey work product, other common law or statutory

privileges, or which arc otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all conìmon law or statutory privileges to which MS & Co. and its

attomeys are entitled under applicable law, Subject to ¿md without waiving its general and

specific objections, MS & Co. will produce non-privileged documents, located after a good-faith

search of docurnents in its possession, custody, or control, reflecting document retention policies

adopted by MS & Co.

DOCL]MENT REQIIEST NO. 49

All documents you have provided or produced to any party (whether voluntarily
or in response to a document request, subpoena duces tecum, or other process served on you) in
any of the Litigations, the A¡bitrations, or the SEC Administrative Proceedings (including
rvithout limitation any reports, communications, filings, testimony, legal memorærda, statements,
or other documents submitted to the Securities & Exchange Comrnission or any other party).

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents already in

CPH's possession. Further, MS & Co. objects to this rcquest as being duplicative of other of

CPH's requests for production. Subject to a¡rd without waiving its general and specific

objections, MS & Co. will produce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or control, that are responsive to this request.

DOCUMENT REOUEST NO. 50

All documents you have provided to the SEC, the Attorney General of New York,
or any other governmental or regulatory body conceming Sunbeam.
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MS & Co.' Obiections

MS & Co. objects to this request to the extent it seeks documcnts which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. In addition, MS & Co. objects to

lhis request because it is duplicative of other document requests, including, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specifìc objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request.

DOCTIJ\4ENT REOIIEST NO. 51

All documents you have received from the SEC, the Attorney General of New
York, or any other govemmental or regulatory body concerning Sunbeam.

MS & Cp.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co' has previously agreed to make available to CPH. In addition, MS & Co. objects to

this request because it is duplicative of other document requests, ìncluding, but not limited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request-

DOCTIMENT REOI.IEST NO. 52

All discovery requests or subpoenas served on you in any of the Litigatiors, the
Arbitrations, or the SEC Administrative proceedings.

MS & Co.' Obiections:

MS & Co' objects to this request to the extent it seeks documents which MS &

Co- has previously produced in response to subpoenas in related legal proceedings, and rvhich
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MS & Co. has previously agreed to make available to CPH. in addition, MS & Co. objects to

this request because it is duplicative of other document requests, including, but not linited to

Request Nos. 49 and 59. Subject to and without waiving its general and specific objections, MS

& Co. will produce non-privileged documents, located after a good-faith search of documents in

its possession, custody, or control, that are responsive to this request.

DOCUMENT REOUEST NO. 53

All responses and/or objections that you provided or produced in response to a

discovery request or subpoena served on you in any of the Litigations, the Arbitrations, or the
SEC Administrative Proceedings.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents already in

CPH's possession. Subject to and without waiving its general and specific objections, MS & Co.

will produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this tequest.

DOCI]MENT REOITEST NO. 54

All communications conceming any discovery request or subpoena served on you
in any of the Litigations, the A¡bitrations, or the SEC Administrative Proceedings.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent that it seeks documents already in

CPH's possession. MS & Co. also objects to this request to the extent that it seeks docurnents

which are protected by the attorney-client, attomey work product, other coiltmon law or stafutory

privileges, or which are otherwise immune from discovery. MS & Co. expressly reserves the

right to assert any and all common law or statutory privileges to whjch MS & Co. and its

attomeys are entitled under applicable law.
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Subject to and without waiving its general and specific objections, MS & Co. will

producc non-privileged documents, located after a good-faith search of documents in its

possession, custody, or conhol, that are responsive to this request.

DOC1IMENT REOUEST NO. 55

All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings
concerning any discovery request, subpoena, or other process in any of the Litigations, the
A¡bimations, or the SEC Adminishative Proceedings.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents already in

CPH's possession. Subject to and without waiving its general and specific objections, MS & Co.

will produce non-privileged documents, located after a good-faith search of documents in its

possession, custod¡ or control, that are responsive to this request.

DOCUMENT REOJTEST NO. 56

All privilege logs you prepared in any of the Litigations, the A¡bitrations, or the
SEC Adminishative Proceedings with respect to documents that you withheld ûom production in
response 1o any document requests, subpoenas duces tecum, or otherprocess.

MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or conhol, that are responsive to this request.

DOCITMENT REOTIEST NO. 57

All hanscripts of and exhibits to any depositions, recorded statemenls, or
affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative
Proceedings
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MS & Co.'s Obiections:

Subject to and without waiving its general and specific objections, MS & Co. wiil

produce non-privileged documents, located afler a good-faith search of documents in its

possession, custody, or conhol, that are responsive to this request.

pocLrMENT REQJJEST NO. 58

All documents obtained by you or produced to you by other parties, third parties,
or non-parties (whether voluntarily or in response to any document requests, subpoenas duces
tecum, or other process served by you or any other party) concerning Sunbeam.

MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request.

DOCTIÀ4ENT REOUEST NO. 59

All document requests, subpoenas duces tecum, interrogalories, requests for
admission, responses, or objections that you served on, or receivecl from, any part% third party or
non-party in In re Sunbeam Corp., Inc.. No. 01-40291 (AJG) (Bantü. s.D,N.y.) and any
adversary proceedings therein.

MS & Co.'s Obiections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request.

DOCUMENT REOUESTNO. 60

All transcripts of any hearings held in connection with the Litigations, the
Arbihations, or the SEC Administrative Proceedings.
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MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request.

ÐOCIJI\4ENT REQUEST NO. 61

All affidavits, declarations, or other testimonial statements filed or submitted in
corutection with any of the Litigations, the fubitrations, or the SEC Administrative Proceedings.

MS & Co.'s 9ljections:

Subject to and without waiving its general and specifìc objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of docurnents in its

possession, custody, or control, that are responsive to this request.

Dated: 1u1y25,2003 Respectfully Submitted,

Joseph lanno, Jr. (FL Bar # 655351)
CARLTON FIELDS
Z22LakeViewAvenue - Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7 07 0
Facsimile: (561) 659-7368

Thomas D. Yannucci, P.C
Thomas A. Clare
Larissa Paule-Carres
Kathryn DeBord
KIRKLAND & ELLIS
655 l5th Sfieet, N.W. 12ù Floor
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: Q02) 87 9 -5200

Attorneys for D efendant
Morgan Stanley & Co. Incorporated
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a tnre and correct copy of the foregoing has been fumished by

e-mail and facsimile to all counsel of record on the attached service list on this 25th day of July,

2003.

Thomas D. Yannucci, P.C.
Thomas A. Clare
Larissa Paule-Carres
Brctt H. McGurk
KIRKLAND & ELLIS
655 15'h Sffeet, N.W. - Suite i200
Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 879-5200

Counsel for Defendant
Morgan Stanley & Co. Incorporated

Joseph larmo, Jr. (FL Bar # 655351)
CARLTONFIELDS, P.A.
222Lakeview Ave., Suite 1400

Vy'est Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mail : j ianno@carltonfi elds.com

BY:
Thomas A. Clare
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John Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT 8¿ SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
Wesl Palm Beach, Florida 33409

Counsel for Plaintiff

Jerold S. Solovy
JENNER & BLOCK LLC
One IBM Plaza
Suite 4400

Chicago, Illinois 6061 I

Counsel for Plaintiff

SERVICE LIST
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;l¡ Kathryn DeBord
0712712003 10:07 Alr4

To: mem@searcylaw.com, jsolovy@jenner.com
cc (bcc:KimberlyChervenakMashingtonDC/Kirkland-Ellis)

Subject MS & Co.'s Supplemental Objections to CPH's First Request for Production

Attached please fìnd MS & Co.'s supplemental objections, which were sent by fax Friday evening (7/25)

MS & CO.'s Supplemental Objections
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IN THE CIRCUIT COURT OF THE
FIF'TEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-00504s Al

COLEMANT (PARENT) IIOLDTNGS, D,tC.,

Plaintiff,

V.

MORGAN STANLEY & CO.,INC.,

Defendant.

MORGAN STANLEY & CO. INCORPORATED'S OBJECTIONS TO COLEMAN
(PARENT) HOLDINGS,INC. SECOND REQUEST FOR

PRODUCTION OF DOCUMENTS

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, defendant

Morgan Stanley & Co. Incorporated ("MS & Co.") hereþ interposes the following objections to

plaintiff Coleman (Parent) Holdings, Inc.'s ("CPH') Second Request for Production of

Documents ("Request for Production").

GENERÄL OBJECTIONS

The following general objections apply to all specifications of CPH's Request for

Production. Each General Objection is hereby incorporated in the response to each specific

request as if fully set forth therein:

L MS & Co. objects to the entire Request for Production as over broad a¡d unduly

burdensome. CPH has requested the production of impermissibly broad categories of documents

that, if read literally and in combination with the equally overbroad Definitions, would require

MS & Co. to collect, review and produce potentially hundreds of thousands of pages of
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documents, e-maìls, electronic documents on servers and hard drives, and other materials from

multiple MS & Co. business locations around the United States. MS & Co. should not be

required to shoulder this burden that goes well beyond the requirements of the Florida Rules of

Civil Procedure.

2. MS & Co. objects to the entire Request for Production because it seeks documents

that MS & Co. has previously produced in response to subpoenas in related legal proceedings.

Although it was under no legal obligation to do so, MS & Co. permitted CPH to have access to

these documents years ago. The documents requested and produced in these cases are

substærtially identical to the categories of documents that CPH now seeks. To the extent that

MS & Co. has already made these documents available to CPH in prior cases, MS & Co. should

not be required to bear the burdan of expending valuable time and financial resources to search

for, review and produce the documents again.

3. MS & Co. objects to the entire Request for Production to the extent that it seeks

documents that are protected from disclosure by the attomey-client, attorney work product, other

applicable cortmon law or statutory privileges, or which are otherwise immune from discovery

(hereinafter refened to as "Privileges"). MS & Co. expressly reserves the right to assert any and

all common law or statutory privileges to which MS & Co. aud its attomeys are entitled under

applicable law. MS & Co. will exchange a privilege log with CPH in accordance with the terms

of the agreement that is currently being negotiated by the parties.

4. MS & Co. objects to the entire Request for Production to the extent it seeks

documents not relevant to the subject matter of this litigation or not reasonably calculated to lead

to the discovery of admissible evidence.
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5. MS & Co. objects to the entire Request for Production, including the lnstructions,

to the extent it purports to impose requirements beyond those specified by the Florida Rules of

Civil Procedure, discovery guidelines of this Court, and applicable case law.

6. MS & Co. objects to the entire Request for Production to the extent it calls for

documents which are in the public domain and accessible to all parties.

7. MS & Co. objects to the entire Request for Production to the extent that it is

intended to harass or annoy MS & Co, or its employees, to create additional and unnecessary

expense for MS & Co., or intended to serve any other improper purpose.

8. MS & Co. objects to the entire Request for Production to the extent it seeks the

production of documents beyond MS & Co.'s possession, custody or conhol. Any statement by

MS & Co. to the effect that it will produce responsive documents shall not be construed as an

admission that any such documents exist -- or that any such documents are within MS & Co.'s

possession, custody or control.

9. MS & Co.'s responses to CPH's document requests shall not be conskued in any

way as an admission that any Definition, statement, or characterization is either factually correct

or legally binding upon MS & Co., or a waiver of any objection that MS & Co. is entitled to

make at trial, including but not limited to objections regarding releva¡ce and admissibility of

documents.

10. MS & Co. objects to the entire Request fo¡ Production, including the Instructions,

to the extent it purports to impose a continuing duty of supplementation extending beyond the

3
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requirements of the Florida Rules of Civil Procedure, discovery guidelines of this Court, or

applicable case law.

11. Discovery in this case has just begun. MS & Co.'s objections and responses are

based on a good-faith search for documents and information within its possession, custody, and

conhol. MS & Co. expressly reserves the right to amend, modify and supplement its objections

and responses.

12. MS & Co. generally objects to the production of any documents unless and until

an appropriate Protective Order has been agreed to by both parties to this litigation and entered

by the Court.

SPECIFTC OBJECTIONS

Each of the General Objections set forth above is deemed incorporated into each

Specific Objection. The enumeration of specific objections does not constitute, and shall not be

construed or deemed as, a waiver of any objection listed.

NO.2

"Coleman" me¿ms the Coleman Company, Inc. or any of its present and former
officers, directors, employees, representatives, agents, and all other persons acting or purporting
to act on its behalf.

MS & Co.'s Objections:

MS & Co. objects to the definition of "Coleman" as overbroad on the grounds

that it is vague and ambiguous and purports to impute to MS & Co. the responsibility for

ascertaining relationships and affiliations unknown to MS & Co., as well as the responsibility for

determining the identities of Coleman's prescnt and former offrcers, directors, employees,

representatives, agents, and all other persons "acting or pu¡porting to act" on its behalf.

4
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DEFINITION NO.3

((CPH" 
means Coleman (Pa¡ent) Holdings lnc., Coleman Worldwide Corporation,

CLN Holdings, Co., Inc., or any of their present and former officers, directors, employees,
representatives, agents, and all other persons acting or purporting to act on their behalf.

MS & Co.'s Obiections

MS & Co. objects to the definition of ¡.CPH" as overbroad on the grounds that

such a definition is vague and ambiguous and purports to impute to MS & Co. the responsibility

for ascertaining relationships and affiliations unk¡own to MS & Co., as well as the responsibility

for detennining the identities of CPH's present and former offrcers, directors, employees,

representatives, agents, and all other persons "acting or purporting to act" on its behalf.

DEFINITION NO.7

"Documents" means documents whether fixed in tangible medium or
elecffonically stored. The word "documents" shall include, by way of example and not by way
of limitation, all of the following: papers, correspondence, hade letters, envelopes, memoranda,
telegra:ns, cables, notes, messages, reports, studies, press releases, comparisons, books, accounts,
checks, audio and video ¡ecordings and transcriptions thereof, pleadings, testimony, articles,
bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers,
calendars, desk calendars, pocket calendars, lists, logs, publications, notices, diagrarns,
inskuctions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas,
memorials or notes of oral communications, whether by telephone or face-to-face, contracts,
agreements, drafu of or proposed contracts or agreements, memoranda of understanding, letters
of intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-
ROMS, or any other tangible thing on which any handwriting, typing, printing, photostatic,
electronic, or other form of communication or information is recorded or reproduced, together
with all notations of any of the foregoing, all originals, file copies, or other unique copies of the
foregoing, and all versions or drafts thereo{, whether used or not.

MS & Co.'s Objections:

MS & Co. objects to the definition of the term "documents" as overly broad,

unduly bu¡densome, and not reasonably calculated to lead to the discovery of admissible

evidence to the extent it purports to require a search of all electronic media without regard for the

undue expense and burden of such an undertaking in light of the marginal benefits to be obtained

5
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ftom such a search. With respect to electronic media" MS & Co. will review custodian elechonic

mail files, electronic files of custodians stored on servers, and the hard drives of custodians.

DEFINITIONNO.Il

"Morgan Stanley" means Morgan Stanley & Co., Inc. or any of its subsidiaries,

divisions, predecessors, successors, present and former employees, representatives, agents,

attomeys, accountærts, advisors, or all other persons acting or purporting to act on its behalf.

MS & Co.'s Obiections;

MS & Co. objects to the definition of the term "Morgan Stanley" on the ground

that its adoption would require a document search that is overly broad, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence. MS & Co. further

objects to this definition to the extent that it purports to require MS & Co. to produce documents

that are not within its actual "possession, custody, or control" pursuant to Florida Rule of Civil

Procedure 1.350(a).

DEFTNITION NO. 16

"sunbearn" means Sunbeam Corporation, or any of its subsidiaries, divisions,
affiliates, predecessors, successors, present and former employees, representatives, agents and all
other persons acting or purporting to act on its behalf.

MS & Co.'s Obiections:

MS & Co. objects to the definition of "Sunbeam" as overbroad on the grounds

that it is vague and ambiguous and purports to impute to MS & Co. the rasponsibility for

ascertaining relationships and affiliations unknown to MS & Co., as well as the responsibility for

determining the identities of Sunbeam's subsidiaries, divisions, afüliates, predecessors,

successors, present a¡rd former employees, representatives, agents, and all other persons "acting

or purporting to act" on its behalf.
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DEFINITIONNO.IT

"You" or "Your" means Morgan Stanley & Co., lnc. and/or any of its
subsidiaries, divisions, predecessors, successors, present or former employees, representatives,
agents, attomeys, accountants, advisors, or anyone acting or purporting to act on its behalf.

MS & Co.'s Objections;

MS & Co. objects to the definition of the terms "You" and "Your" on the ground

that its adoption would require a document search that is overly broad, unduly burdensome, and

not reasonably calculated to lead to the discovery of admissible evidence. MS & Co. further

objects to this dehnition to the extent that it purports to require MS & Co. to produce documents

that are not within its actual "possession, custody, o¡ control" prusuant to Florida Rule of Civil

Procedure 1.350(a).

TNSTRUCTTON NO.2

All documents shall be produced in the file folder envelope or other container in
which the documents are kept or maintained by you. If, for any re¿ìson, the container ca¡not be
produced, produce copies of all labels or other identifoing ma¡ks.

MS & Co.'s Objections:

MS & Co. objects to Instruction No. 2 insofa¡ as it purports to impose on MS &

Co. the obligation to disclose information beyond the scope of obligations imposed by the

Florida Rules of Civil Procedure and other applicable law.

INSTRUCIION NO.3

The relevant period, unless otherwise indicated, shall be from January I 1997
through the date of trial of this matter, and shall include all documents and information which
relate in whole or in part to such period, or to events or circumstances during such period, even
though dated, prepared, generated, or received prior to or subsequent to that period. Please
supplement or correct your responses to these requests if, at any time, you become aware that
your responses are incomplete or incorrect in any respect.

MS & Co.'s ObjectionS:

N4S & Co. objects to this Instruction to the extent that it purports to impose a

continuing duty of supplementation not required by the Florida Rules of Civil Procedu¡e.

7
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INSTRUCTION NO.4

If you claim the attorney-client privilege, or any other privilege or work-product
protection for all or any portion of a document, you shall provide a privilege log that describes

the withheld material sufficiently to allow CPH to test the privilege or protection asserted.

MS & Co.'s Objections.

MS & Co. will exchange a privilege log with CPH in accordance with the terms

ofthe agreernent that is currently being negotiated by the parties.

DOCUMENT REQUEST NO. 1

All documents concerning, or that may tend to support or refule, your assertion in
your answers to paragraphs 3, 58, and 59 of the Complaint that you "performed all of [your]
obligations as an underwrite¡ of Sunbeam secwities,"

MS & Co.'s Obiections

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in rcsponse to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. Subject to and without waiving its

general and specific objections, MS & Co. will produce non-privileged documents, located after

a good-faith search of documents in its possession, custody, or conhol, that are responsive to this

request.

DOCUI\{ENT REOTIEST NO. 2

All documents concerning, or that may tend to zupport or refute, your assertion in
your answer to paragraph 3 of the Cornplaint that during the negotiation process, CPH had
access to the same documents that Morgan Stanley had access to as a result of its work for
Sunbeam.

MS & Co.'s Obìections:

Subject to and without rvaiving its general and specific objections, MS & Co. will

produce non-privileged documenls, ìocated after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request.

I
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DOCUMENT REOUEST NO.3

All Sunbeam documents to which Morgan Stanley had access as a result of its
work for Sunbeam, and all documents that idenlify the Sunbeam documents to which Morgan
Stanley had access as a result of its work for Sunbeam, as described in your answer to paragraph

3 of the Complaint.

MS & Co.'s Obiections:

MS & Co. objects to this request to the extent that it seeks documents which are

not in MS & Co.'s possession, custody, or control. Subject to and without waiving its general

and specifìc objections, MS & Co. will produce non-privileged documents, located after a good-

faith search of documents in its possession, custody, or contol, that are responsive to this

request.

DOCUMENT REOUEST NO.4

All documents provided by you to CPH that "specifically disclaiml]" your
"independent evaluation of Sunbeam's financial reco¡ds and expressly state [] that you relied
solely on docurnentation and information provided by Sunbeam and Sunbeam's audited financial
statements," as asserted in your answer to paragraph 3 of the Complaint.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in response to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. Subject to and without waiving its

general and specific objections, MS & Co. will produce non-privileged documents, located after

a good-faith search of documents in its possession, custody, or control, that are responsive to this

request.

DOCUI\IENT REOUEST NO. 5

All documents you used to assemble marketing materials for use in meetings with
potential acquirers of Sunbeam, as described in your answer to paragraph 32 of the Complaint.

9
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MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request.

DOCUMENT REOUEST NO. 6

All documents used by you to form your "uritten fairness opinion," as described

in your answer to paragraph 43 of the Complaint.

MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custod¡ or control, that are responsive to this request.

DOCUMENT REQUEST NO. 7

All documents conceming, or that may tend to support or refute, yow assertion in
your answer to paragraph 47 of the Complaint that the "cash portion' of the consideration set

forth in the Merger Agreement was also financed in part through a $680 million loan made by
Morgan Stanley Senior Funding."

MS & Co.'s Objections:

Subject to a¡d without waiving its general and specific objections, MS & Co. rvill

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or conlrol, lhat are responsive to this request.

DOCUMENT REOUEST NO.8

All documents conceming, or that may tend to support or refute, your denial of
the allegation in paragraph 52 that you sold debentures to investors based in Florida.

MS & Co.'s Obiections

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged docunents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this requesl
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DOCUMENT REOUEST NO. 9

All documents conceming, or that may tend to support of refute, your assertion in
yoru answer to paragraph 55 of the Complaint that Morgan Stanley "regularly publicized through
disciaimer slatements" that "any information communicated by MS & Co. was based on
financial data and information provided to it by Sunbeam and A¡thur Andersen."

MS & Co.'s Obiections

MS & Co. objects to this request to the extent it seeks documents which MS &

Co. has previously produced in rcsponse to subpoenas in related legal proceedings, and which

MS & Co. has previously agreed to make available to CPH. Subject to and without waiving its

general and specific objections, MS & Co. will produce non-privileged documents, located afler

a good-faith search of documents in its possession, custody, or contol, that are responsive to this

request.

DOCUMENT REOUEST NO.l()

All documents conceming, or that may tend to support or refute, your assertion in
your answer to paragraph 9l of the Complaint that you "informed CPH that [you] were relying
solely on financial data and infonnation provided to þou] by Sunbeam and A¡thur Andersen,"

MS & Co.'s Objections:

Subject to and without waiving its general and specific objections, MS & Co. will

produce non-privileged documents, located after a good-faith search of documents in its

possession, custody, or control, that are responsive to this request,

DOCUMENT REOUEST NO. 11

All documents conceming, or that may tend to support or refute, your fourth
afñrmative defense that CPH's claims are baned by the doctrine of estoppel.

MS & Co.'s Objections:

N,{S & Co. objects to this request to the extent that it seeks docurnents not in MS

& Co.'s possession, custody or conlrol. Subject to and without waiving its general and specific
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objections, MS & Co. will produce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or control, that are responsive to this request.

DOCUMENT REQI]EST NO. 12

Ail documents conceming, or that may tend to support or refule, your fifth
affirmative defense that CPH's claims are baned by the doctrine of waiver.

MS & Co.'s Obieclions

MS & Co. objects lo this request to the extent that it seeks documents not in MS

& Co.'s possession, custody or control. Subject to and without waiving ils general and specific

objections, MS & Co. will produce non-privileged documEnts, located after a good-faith search

of documents in its possession, custody, or control, that a¡e responsive to this request.

DOCUMENT REOUEST NO. 13

All documents concerning, or that may tend to support or refute, your sixth
affirmative defense that CPH's claims are baned by the doctrine of unclean hands.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents not in MS

& Co.'s possession, custody or contol. Subject to and without waiving íts general and specific

objections, MS & Co. will procluce non-privileged docurnents, located after a good-faith search

of documents in its possession, custody, or control, that a¡e responsive to this request.

DOCUMENT REQUEST NO. 14

All documents conceming, or that may tend to support or refute, yow seventh
affrmative defense that CPH's claims are baned by CPH's alleged failure to mitigate damages.

MS & Co.'s Objections:

I\4S & Co. objects to this request to the extent that it seeks documents not in MS

& Co.'s possession, custody or control. Subject to and without waiving its general and specific

objections, MS & Co. rvill produce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or control, that are responsive to this request-
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DOCUMENT REOUEST NO. 15

All documents concerning, or that may tend to support or refute, your eighth
afñrmative defense that CPII's claims are baned because CPH allegedly experienced no

damage, its claimed loss is speculative andl/or was avoidable.

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents not in MS

& Co.'s possession, custody or control. Subject to and without waiving its general and specific

objections, MS & Co. will ¡rroduce non-privileged documents, located after a good-faith search

of documents in its possession, custody, or control, that are responsive to this request.

DOCUMENT REOTIEST NO. 16

All documents conceming, or that may tend to support or refute, your eleventh
affrmative defense that CPH's claims are barred because of Morgan Stanley's alleged "repeated

disclaimers of reliance."

MS & Co.'s Objections:

MS & Co. objects to this request to the extent that it seeks documents not in MS

& Co.'s possession, custody or control. Subject to and without waiving its general and specific

objections, MS & Co. will produce non-privileg"¿ ¿[6srments, located after a good-faith search

of documents in its possessìon, custody, or control, that are responsive to this request.
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Dated:August 11,2003 Respectfully Submitted,

Joseph Ianno, Jr. (FL Bar # 655351)

CARLTON FIELDS
222Lake View Avenue - Suite 1400

West Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368

(l*a,(lt^n'*
Thomas D. Yannucci, P.C
Thomas A. Clare
Larissa Paule-Carres
Kathr¡n DeBord
KIRKLAI\ID & ELLIS
655 15th Sfieet, N.\V. 12ù Floor
Washingon, D.C.20005
Telephone: (202) 879-5000
Facsimile : (202) 87 9 -5200

Attomeys forDefendant
Morgan Stanley & Co. Incorporated
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

e-mail and facsimile to all counsel of record on the attached service list on this 11ù day of

August,2003.

Thomas D. Yannucci, P.C.
Thomas A. Clare
La¡issa Paule-Canes
Brett H. McGu¡k
KIRKLAIYD & ELLIS
655 l5't'Sheel N.W. - Suite 1200
V/ashington, D.C. 20005
Telephone: (202)879-5000
Facsimile: Q\I) 879-5200

Counsel for Defendant
Morgan Stanley & Co.Incorporated

Joseph Ianno, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A.
222Lakeview Ave., Suite 1400

West Palm Beacl¡ FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mai l: jianno@carltonfields.com

sv-[f--,-Q' (l'd".-
Thomas A. Cla¡e
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John Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palrn Beach Lakes Boulevard
West Palm Beach, Florida 33409

Counsel for Plaintiff

Jerold S, Solovy
JENNER & BLOCK LLC
One IBM Plaza
Suite 4400
Chicago, Illinois 6061 1

Counsel for Plaintiff

SERVICE LIST
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^t)G-2¿-2ØØ3 15.Ø2 JENNER & BLOCK 3t?52?ø484 P.Ø3/tØ

IN THE SIRCUIT COURT OF TÍTE FIT'TEENTH JI]DICIA.L CIRCTIIT
IN ÀND FOR PALM BEACII COITNTY, FLORIDA

COLEN,ÍAN (PARENT) HOLDINGS INC,,

Plaintif[

MORGAN STANLEY & CO.,INC.,

Defendant.

CaseNo.2003 CA 005045 AI

Judge Elizabeth L Maass

)

)
)
)

)
)

)
)
)

)

)

NOTICE OF DEIOSITION

To: Thomas A. Clare, Esq.

Knru-n¡¡n & Ellrs
655 Fifteenth Street, N.W
suite 1200
'Washington, D,C. 20005

Joseph Ianno, Jr., Esq.

CeRr-roN Frclos
222Lake View Avenue, Suite 1400
'West Palm Beaclu FL 33401

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPIJ")
reguests the deposition upon oral examination of Defendant Morgan Stanley & Co., Inc. putsuant

to Florida Rule of Civil Procedure 1.310 on the date and at the tirne set forth beìow:

Morgan Stanley & Co.,Inc. September 9,2003 at 9:30 a..m-

The deposition will be recorded by stenographic means at the offrces of Searcy Denney

Scarola Bamhan & Shipley, P.C., 2139 Palm Beach Lakes Blvd., rWest Palm Beacl¡ Florida.

The deposition will be taken before a person authorized to administer oaths and will continue day

to day until completed.

The deposition is being taken with respect to the topics described on the attached Exhibit
A. Please designate one or more officers, directors, managing agents, or other persons to testif
on your beh¿ùf and state the matters on which each person designated will testify.
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I IIEREBY CERTIFY that a true and conect copy of the foregoing has been

served by facsimile and mail to all counsel on the attached Service List, this 22nd day of Augusl,

2003.

COLEMAN (PARENT) HOLDINGS INC

By: 1
One oflts Attomeys

Jerold S. Solovy
Ronald L, Ma¡mer
Robert T. Markowski
Deirdre E. Connell
JENNER & BLOCK, LLC
One IBM Plaz4 Suite 4400

Chicago, Illinois 6061 I
(3r2)222-93s0

Jack Scarola
SEARCY DENNEY SCAROLA BARNHART &

SHIPLEY P.A.

2139 Palm Beach Lakes Blvd.
'West PaIm Beach, FL33409
(s6r) 686-6300

2-
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AUG-22-2ØØ3 15tØ2 JENNER & BLOCK

SERVICE LIST

Thomas A. Clare, Esq.

Krnrc-nNn & Elus
655 Fifteenth Steet, N.W.
Suite 1200
Washington, D.C. 20005

Joseph lanno, Jr., Esq.

CaRtroN F¡elos
222Lake View Avenue, Suite 1400

West Palm Beach, FL 33401

3t252?Ø4A4 P.Ø5/1-Ø
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EXIIIBIT A

coRPoBATE DEPOSITION TOPTCS

l. The corporate organizational stn¡chue of Morgan Stanley & Co., [nc. and
its parents, subsidiaries, and affrliates.

2. The policies and procedures for maintaining and preserving electronic or
hard copy documents and/or files of Morgan Stânley & Co., Inc.

3 . The location and/or procedure for the collection of documents responsive
to CPH's previously served Requests for Production of Documents.

-4-
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FAX TRANSMITTAL

31252?Ø4A4 P.Ør/Lø

JENNER&BLOCK
Jcnncr&Block, t-t c
One IBM Plaza

Chicago, lL 606t l-7603
Tel 3I2 222-9350
wrvrvjenner.com

Chicago
Dalles
Washingron, DC

Dafe:

To:

cc:

August 22,2003

Thomas A. Clare, Esq

Kirkland & Ellis

Joscph Ianno, Jr.

Carlton Fields, P.A.

John Scarola, Esq.

Searoy Denney Scarola
Barnhart & Shipley, P.A

Fax:
Voice:

Fax:
Voice;

Fax:
Voice:

(202) E79-s200
(202) 81e-s993

(56r) 6s9-7368
(561) 6s9-7070

(561) 684-5816 (before 5:00 pm)
(561) 68G6350, Ext. 140

From MichaelT. Brody
3t2 923-27 t1

Client Number: 4l 198-10003

Important: This mcssage is intcndcd oo.ly for rhe uss of the indivldual or ertity to wNch it is add¡essed, and may contain information that is

allorneyworkproduct,privileged,conEdcntia.landexcmptfiomdisclosuroundcrapplicablelaw. Ifthereadc¡oftbismessageisnotúeintended
reclpieflr, or ü¡e employcc or agcnt responsiblc for dcliveriûg the ln¿ssogc to thc inten<lcd recipieoq you sr6 hereby ûorified that ary dissemi0atioú,
distributionorcopyingofthiscomrnunicationissricilyprohibited. Ifyonhavereceivedthisco¡rmu¡icationiuerror,plcasenotifyusimmediately
by ætephone, and return the origioal message ¡o us at the abovc add¡css via post¡l servíce. Tha¡k you.

Mcssagc:

Total number of pages including this cover sheet: I Ò

Ifyou do not receivc all pages, please call: 312222-9350

Secretary: Caryn Jo Geisler

Time Sent:

Sent By:

Extension:6490
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August 22,2003

By Føcsimile

Thomas A. Clare, Esq.
KnxleNn & Elus LLP
655 Fifteenth Street, N.W
suire 1200

Washington, D.C. 20005

JENNER & ELÜCK 31252?Ø4A4 P.Ø2/LØ

JENNER&BLOCK

ChicagoJenner & Block,u,c
Onc r¡¡r Plæ
Chicago, tr 6o6rr-76o3

Tcl grr rze-955o
wjenner.com

Michael T. BrodY
'lel Stz gz3-z7tt
FaxSt284o-77rr
mbrody@jenner.com

Dallu
Wæhington, oc

Re: Coleman (Pørent) Holdíngs,Inc, v. Morgan Slønley &, Co.

I)ear Tom:

I enclose the revised notices of deposition referenced in my letter of yesterday,

Sincerely

^^^.^f^"91 

.

Michael T. Brody

Enclosu¡es
cc: Joseph lanno, Esq. (by facsimile)

John Scarol4 E*q.þy facsimile)
Jerold S. Solovy, Esq.
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IN THE CTRCUIT COURT OF T}IE FIFTEENTH JT]DICIAL CTRCUIT

IN AND }-OR PALM BEACH COT]NTY, F]I,ORIDA

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No.; 2003 CA 005045 AI

Judge Elizabeth T. Maass

PLAINTIFF'S MOTTON TO APPOINT COMMISSION

Plaintiff Coleman (Parent) Holdings, lnc. ("CPH"), pursuant to Florida Statutes

g 92.251, files this Motion to Appoint Commission so that it can subpoena for depositions and

documents witnesses in other jurisdictions. CPH states as follows

CPH requests that this Court appoint a commission so that it may subpoena the

following witnesses:

Custodian of Records
WecurELL, LIPToN, RossN &,K¡tz
5I West 52nd Street

New York, New York 10019

Custodian of Records
D¿,vrs Polrc & Wanow¡r-r.
450 Lexington Ave.
New York, New York 10017

The cornmission that CPH seeks to have appointed is

Michael L Allen
SuRpno Mlrc¡pu- Fonv¿N Allnq &MluEn LLP
380 Madison Avenue
New York, New York 10017

)

)
)
)

)
)
)
)
)
)
)

or any person duly authorized by him and able to administer oaths pursuant to the laws of New York
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WHEREFORE, CPH respectfully requests the entry of arr order appointing the above

as a commission in the listed jurisdiction for purposes of this case'

INC

Dated: Septembertffi

Jerold S. Solovy
JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400

Chicago, Illfuois 60611

(312)222-93s0

COLEMAN HO

One Attorneys

Jack
DENNEY SCAROI,A BARN}IART

& SHIPT.EY P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-362

(5ó1) 686-6300

By:

az-
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CERTIFICATE OF SERVICE

l¡/
l, ..hAL 5ørtt* , hereby certify that a true and correct copy of the fore going

pl,uxrm,n'sMorlonToApporñ*r CoMMrssloN has been servedupon the parties listed below via

Facsimile and IJ.S. Mail on tni, -lfh of Septernber ,2003'

Thomas A. Clare, Esq.

Ktnru-nNP & Eu-ls
ó55 Fifteenth Street, N.W.

Suite 1200

Washington, D'C. 20005

Joseph Ianno, Jr.. Esq.

Canlro¡l Ftrms, P,A.
222Lake View Avenue
Suite 1400

West Palm Beach, FL 33401

-3-
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SERVICE LISI'

Thomas A. Clare, Esq.

KrnxreNn & Eu-ls
655 Fifteenth Street, N.W
Suire 1200

Washington, D.C. 20005

Joseph Ianno, Jr., Esq.

C¡Rr-ro¡¡ Flems
222Lake View Avenue, Suite 1400

West Palm Beach, FL 33401

-4-
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IN THE CIRCUIT COURT OF TIIE FIFI'EENTH JI]DICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, I'LORTDA

COLEMAN (PÀRENT) HOLDINGS, INC.,

Plaintiff,

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No.: 2003 CA 005045 AI

Judge Elizabeth T. Maass

ORDER ON APPOINTMENT OF COI\IMISSION

This cause came before the Court on Plaintiff s Motion to Appoint Commission so

that it can subpoena for depositions and documents witnesses in another junsdiction. After

reviewing the pleadings, and otherwise being advised in the premises it is ORDERED AND

ADJUDGED that the commission is appointed for purposes of obtaining depositions and documents

from the following witnesses:

Custodian of Records

Wachtell, Lipton, Rosen & Katz
51 

'West 52nd Sheet

New York, New York 10019

Custodian of Records

Davis Polk & Wardwell
450 Lexington Ave.
New York, New York 10017

The following commission is appointed for the puqposes of obtaining depositions and

documents from the above listed witnesses, and other witnesses whose discovery is sought in the

commission' s jurisdiction:
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Michaell. Allen
Shapiro Mitchell Forman Alle¡r & Miller LLP
380 Madison Avenue
New York, NY 10017

or any person able to adrninister oaths pursuant to the laws of Nerv York duly authorized by him.

Done and Ordered in Palm Beach Counfy, Florida this 

- 
day of , 2003

Circuìt Court Judge Elizabeth T. Maass

-2-
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Coleman v. Morgan Stanley

2003 cA 00s045 AI
Order on Appointrnent of Commission

Cooies fumished to:

Joseph lanno, Jr., Esq.

CaRlrow Flems, P.A.
ZZ2Lakeview Avenue

Suite 1400

West Palm Beach, Florida 33401

(561) 6s9-7010
(s6t) 6s9-7368 (fax)

John Scarola, Esq.

Senncy Drmlev Scanorn BenNHeRr
& Surpt¡v P.A.

2139 Palm Beach Lakes Blvd
West Palm Beqch, Florida 33409

(s6r) 68G6300
(561) 478-0754 (fax)

Jerold S. Solovy, Esq.

J¡,t.tNnR &B¡-ocx, LLC
One IBM Plaza

Chicago, Illinois 6061 I
(312)222-93s0
(312) s2'1-048a (fæ<)

Thomas D. Yannucci, P,C

Thomas A. Clare
BrettH. McGurk
KlnxrnNo &Eu;s LLP
655 Fifteenth Street, N.W,

suire 1200

Washington, D.C. 20005

(202) 879-s000
(202) 879-s200 (fax)

-3-
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IN THE CIRCUIT COTJRT OF THE

ETETE,EUTH IUD]CIAL CIRCUIT

IN AND FORPALM BEACH

COTNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, NC''

Plaintiff,

l,,iiriU ¡ i lY I 1. /irii. i'.; '.j
Ci,i !ii\ OI CllìLjtii i rìr)rJi:: i

ctliOul Í (ìlVì i t,rt\;ilìtr-li',1

SEP i î 2003MORGAN STANLEY & CO',INC.,

Defendanl. COPY i ORIGII.JAL
RECEIVt:D Forì i ií ING

NOTICE OF HEARING

NOTICE IS HEREBY given that a hearing has been set in the above-styled case as follows:

DATE: Seplernber 29,2003

TIME 8:45 A.M.

PLACE: Palm Beach CountY Coufhouse

205 N. Dixie HighwaY

Room llB
West Palm Beach, Florida 33401

BEFORE Judge Elizabeth Maass

CONCERNING:Defendant,sMotiontoSethearingonDefendant'sMotion
to Dismlss

KINDLY GOVERN YOTIRSELVES ACCORDINGLY'

Theundersignedcounselherebycertiliesthatagoodfaithattempttoresolve

the issues contained in the foregoing motions or matters will be made with

wP8r569401. I
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opposing coutrsel prior to bearing on these mâtters on tbe Court's l\{otion

Calendar.

COUNSAI FOR DEFENDANT

Thomas D. Yannucci, P'C'

Thomas A. Clare

Larissa Paule-Canes

Brett H. McGurk
KTRKLAND & ELLIS
655 l5'h Street, N.W: - Suite 1200

Washingtort, D.C: 20005

Telephone: (202)879-5000

Facsimile: (202) 879-5200

CARLTON FIELDS, P'A'

222Lakeview Ave., Suite 1400

West Palm Beach, FL 33401

lf vou are a person with a disability who necds my 
-accommodation 

in order to

p*i.ipu," in rhi s Proce edi"e' l"ï'l''n'itl-ed' a¡ n 1'ï: i:h::*;'iîäil:å :i
i.rt.in *rtrtun.e. Please contact the ADA Coordinator m

the Court, Palm Beach C"*; ô;;;";t'-zos t'lo'tÌ' Dixie Hishwav' Room 5'2500'

wesr parm Beach, Frorida 
jffi'tö;;;;bt;(561) 355-2431 within wo (2)

working days of vour "*ip;;;;;;;;;ile 
; if vo" arc hearin! or voice impaired' call I -

800-955-8771.

CERTIFICATE OF SE

IHEREBYCERTIFYthatatrueandcorrectcopyoftheforegoinghasbeen*T[.oo'

facsimire and u.s. Mail to all counsel of record on the attached service list on ns lþlay or

September, 2003

Telephone: (56

Facsimile: (561

e=mail'*

BY

r) 6s9-7070

) 6s9-7368
,corn

J TANNO, JR.

Ftorida Bar No: 655351

wP8d569404. I
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SER\rTCE LIST

Counsel for Plaintiff
Jack Scarola

SEARCY, DENNY, SCAROLA'

BARN}IARDT & SHiPLEY, P'4.

2139 Palm Beach Lakes BIvd'

West Palm Beach, FL 33409

Counsel for Plaintiff
Jerold S. SolovY

Michael BrodY

JENNBR & BLOCK' LLC
One IBM Plaza

Suite 400

C iL 60611

wP8d569104. ì
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5EP-'18-2øØ3 r3t 4? JENNER & BLOCK' LLC

COLEMAN (PARENT) HOLDTNGS INC.,

Plaintiff,

MORGAN STANLEY & CO,,INC,,

Defendant.

lo Thomas A. Clare, Esq.
Krnxrewp &En¡s, LLp
655 Fifteenth Street, N.W.
Suite 1200
\ilashington, D-C. 20005

3I2 527 ø4Ð4 F ' üc'/El4

.IN 
TT{E CIRCUTT COIIRT OF THE

FIFTEENTH JUDICIAL CIRCUTT,IN AND
FOR PAIM BEACH COLINTY, FLOR]DA

CASENO.:2003 CA 005045 AI

Joseph lanno, Jr., Esq.
Caru.roNFrBlus, P.A.
222Lake View Avenue
Suite 1400
West Palrn Beach, FL 33401

NOTICE.OF TAKTNG VTDEOTAPED pEposlTroNs

PLEASE TAKE NOTICE that Plaintiff Coleman (Pæent) Holdings Inc. will take the
depositions upon oral exarnination of the following witnesses pwsuant to Florida Rule of Civil
Procedure 1.3 t0 on the dates, times, and locations set forth below:

Dnporvpnr Darpe¡sn Trmn Loc¡tlon
Vance F. Kistler October 7,2003 at 9:00 a.m. SBencYDr¡¡Ney SctRoLn

B¡.nx¡¡eRr & Snprny, P,C.
2139 Pal¡n Beach Lakes Blvd.
West Palm Beach, Florida 33409

Kevin C. Krayer October 8, 2003 at 9:00 a.m. Bsqunr DeposrrloN Ssnvlcrs
ó00 S. Andrews Ave.,2nd Floor
Ft, Lauderdale, Florida 33301

Urban Kantola October 9, 2003 at 9:00 a.m Esqtnnr DeposrrtoN Srnvrcrs
600 S, Andrews Ave., 2nd Floor
Ft. Lauderdale, Florida 33301
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JENNER & BLOCK' LLC 3t2 52? Ø4A4 P.Erf.,rr4
SEP-18-2Øø3 13r 4?

The depositions will be recorded by videotape and stenoglapNc means. The deposition will

be takenbefore aperson authorizedto administe¡oaths andwill continuedayto dayrmtil completed'

The videotape operatorwillbeEsquireDepositionServices at 515 V/est FlaglerDrive, Suite

P-200, West Palm Beach, FL 33401.

I HEREBY CERTIFY that a hue and conect copy of the foregoing has been served

by facsimile and mail to all cou¡sel on the attached Service List, this I 8ù day of September, 2003 .

Dated: September 18, 2003
COLEMAN (PARENT) HOLDINGS INC.

One of its AttorneYs
B

Jerold S. Solovy
MichaelT. Brody
Deirdre E. Connell
Jp¡rNen & B¡-ocr, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 60611
(312)222-9350

DocumentNùmbor: 97595114

Jack Scarola
Snencv DBNNEY SclRora Ben¡¡s¡nr

&SHIp¡.BVP,A,
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33409
(s61) 686-6300

-2-
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Coleman Holdings, Inc. vs Morgan Stanley & Company
Case No,: 2003 CA 005045 AI
Plainliff s Subpoena for Deposition
September 18,2003

SERWCE LIST

Thomas A. Clare, Esq.
Krnru;No & Et t-¡s, LLp
655 Fifteenth Sheet, N.W
Suite 1200

Washingon, D.C. 20005

Joseph lâruro, Jr., Esq.
C¡,ru-roNFtntns, P.A.
222 Lake View Avenue, Suite 1400
West Palm Beach, FL 33401

3-

TttTÊL F . 
':r4
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SEP-il8-2øØ3 13:46

DEIRDRE B, CONNELL
3 t 2-923.266 I Direct Dial
3 l2-840-7ó6 I Di¡ect Facsimile

DATE:

TO:

F'ROM:

EMP. NO,:

IMPORTANT

JENNER & H-OCK, LLC

LAW OFFICES

3tZ 527 ø484 P.È11"r:14

JENNER & BlocK,LLC
ONE IBM FLÂZA

cHlcAGo, tlLtNols 606 I I

(3 I 2) ??e-9350
ß t 2t 5?7-O4A4 r.AX

TE LECOMMUM CATION TRANSMITT.{L

September 18,2003

'Ihomas A, Clare, Esq.
K¡mt.rNo &Er.lls, LLp

Joseph Iuno, Jr., Esq.
Cani.ro¡¡ Frctos,P.A.

Deirdre E. Connell

035666

VOICE:
F''AX:

(202) 879-5ee3
(202) 8'19-s2A0

VOICE: (561) 659-7070
FAX: (s61) 6s9-7368

SECY. EXT.: 6486

CLIENT NO.: 41198-10003

trTHE RE.ADEROF THIS INTENDED RECtrIENT, OR THD
EMPLOYEEOR FOR DELIVERJNO T1TE MESSAOE TO THB INTENDED RECIPIENÎ YOU ARE HEREB YNOTIFIED TH.ÀTANY DISSEMINA TION, DISTR¡BUTIONORCOPY¡NGOFTHIS COMMUN]CATION IS STRICTLY PROIIIDITED.tr YOU HAVE RECEIVED TTI¡S COMMTJN]CATION tN ERRO& PLEASE NOTIFY US IMMED1ATELY BY TELEPHONE, 

^NDRETURN THE ORIOINAL MESSAOA TO US AT THE ÂBOVE ADDRESS VIA POSTAL SERVICE. THANK YOU.

MESSAGE: Please see attached.

Total number of pages including this cover sheet: 4

DATE SENT: 9IL8IO3 TIIøB Sn¡n: t:,lffp_ SEI.ÌTBY: s. EDDtr{GToN

Ip You Do Nor REcErvE ALL pAcrs, ple¡rs¡ celr (3 12) 222-93 50, Exr: 64g6

oR (3 r 2) 923 -2667 ;¡.mpn ? :00 p.M. & \ilEÞKxNDs (3 r 2) 222-93 50, Exr. 6 l 20, 6 l 2 l
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INTHECIRCUITcoURToFTHEFIF-TEENTHJUDICIALCIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC''

Plaintifl Case No, 2003 CA 005045 AI

Judge Elizabeth T. Maass

)

)

)
)
)
)
)
)
)
)

)

MORGAN STANLEY & CO.,INC.,

Defendant.

COLEMAN (PARENT) HOLDINGS INC"S

FIRST SET OF REOUFSTS FOR ADMISSION

Plaintiff coleman (Parent) Holdings lnc., byits attomeys andpursuantto FlondaRule

of civil Procedure l.370,hereby requests that defendant Morgan stanley & co'' lnc' answer' under

oath and in writing, the following requests for admission within 30 days of the date of service of

these requests.

DEFINITIONS

l. "A¡thur Andersen" means "Arthur Andersen LLP"'

2. "Bar¡k Facilis'means the credit Agreement, including amendments' and any

funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to the Credit

Agteement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit Facility'

3, ..Bank of America', means Bank of America National Trust and Savings

Association, or any of its subsidiaries, present and former employees' representatives' agents' and

any other persons acting or purporting to act on its behalf'

4. "Coleman" means The Coleman Company' Inc'

16div-000591
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5. "CPH" means Colernan (Parent) Holdings Inc'

6. ,,coleman Transaction" means the transaction by which Sunbeam acquired

CPH's interest in Coleman.

7. .,communications" means the transmittal of information, ideas, or opinions

by letter, memorandum, facsimile, orally, elect¡onically' or otherwise'

8' ..Concerning,, means conceming, reflecting, relating to, referring to,

describing, evidencing or constituting'

g. "Coopers & Lybrand" means Coopers & Lybrand LLP'

10. ,.Credit Agreement" means that agreement entered into by Sunbeam

corporation, as borrower, with MSSF, First union, and Bank of America' as lenders' dated March

30,lggSandallamendmentsthereto,asineffectfromtimetotime.

1l'..DavisPolk,,meansDavisPolk&Wardwell,oranyofitspresentorformer

partners, members, associates, employees, representatives, agents, and any other persons acting or

purporting to âct on its behalf'

, 12- "Debenture Purchase Agreement" means the agreement pusuant to whìch

Sunbeam Corporation issued and sold to Morgan Stanley & Co" Inc' debentures pursuant to the

provisions of the Subordinated Debenture Offering'

13. "February 27,lggsAgreements" means the Agreement and Plan of Merger

dated as of February 27, lgg| among Sunbeam Corporation, Laser Acquisition Corp'' CLN

Holdings, Inc. and Coleman (Parent) Holdings lnc. and the Agreement and Plan of Merger dated as

of February 2T,lgg|among Sunbeanr Corporation, Camper Acquisition Corp' and The Coleman

Company, I-nc.

2-
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|4...Fi¡stUnion,,meansFirstUnionNationalBank,oranyofitssubsidiartes,

present and former employees, representatives, agents, and any other persons acting or purporting

to act on its behalf.

l 5 . "Lock up Letter" means the March 1 9, 1 998 document concerning restncttons

on the sale of options and/or shares of sunbeam stock held by certain individuals'

16'..MAFCO,'meÍmsMacA¡drewsandForbesHoldingslnc'

l\"Morgan Stanley''means Morgan Stanley & Co'' lnc'' or any of its direct or

indirect parents or subsidiaries, arrd present and former officers' directors' employees'

representatives, agents, and any other persons acting or purporting to act on its behalf'

18. ..MSSF" means Morgan stanley senior Funding, Inc', or any of its direct or

indirect parents or subsidiaries, and present and former officers' directors' employees'

representatives, agsnts, and any other persons acting or purporting to act on its behalf'

19. .,Residence" means any ownership, lease, or rental interest in real property'

including but not limited to primary and secondary (e'g'' vacation) homes'

20, ..Skadden,, means Skadden, Arps' Slate, Meagher & Flom, or any of its

present or former partners, members, aSSociates, employees, repreSentatives' agents' and any other

persons acting or purporting to act on its behalf'

2|...SubordinatedDebentures,,meanssunbeam'sZeroCouponConvertible

Senior Subordinated Debentures Due 2018'

zz. ..Subordinated Debentu¡e offering" means the offering of sunbeam's

Subordinated Debentures.

-3-
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23. .,sunbeam" means Sunbeam Corporation, or any of its subsidiaries, present

and former office¡s, directors, empioyees, representatives, agents, and any other persons acting or

purporting to act on its behalf.

BEOuEsrs FoR ADMISSION

1'MorganStanleyhasoneormoreofficesintheStateofFlorida.

Z. At the time of the Coleman Transaction, Morgan Stanley had one or more

offices in Florida.

3. The law department of Morgan Stanley Securities has an office in Sarasota,

Florida.

4.MorganStanleyhasanofficeinWestPalmBeach,Florida.

5.MorganStanleyhasanofficeinPalrnBeach'Florida'

6.MorganStanleyhasanofficeinNorthPalmBeach,Florida'

7-MorganStanleyhasanofficeinDelrayBeach'Florida'

8'MorganStanleyhasanofficeinBocaRaton'Florida'

g'MorganStanleyhasanoffrceinCoralGables,Florida.

10. Morgan Stanley has an office in Orlando' Florida'

1 l. Morgan Stanley has an office in Miami' Florida'

12.MorganstanleyhasanofficeinAventura"Florida'

l3.MorganStanleyhasanofficeinHallandale,Florida.

14'MorganStarrleyhasanofficeinPlantation,Florida'

15' Morgan Starrley has an office in Fort Lauderdale, Florida.

16. Morgan Stanley has an offrce in Coral Springs' Florida'

-4-
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1'7 . Morgan Stanley has an office in Stuart, Florida'

18. Morgan Stanleyhas an office in Naples, Florida'

19. Morgan Stanley has an office in Winter Pa¡k' Florida'

20. Morgan Stanley has an office in Eustis, Florida'

2l. Morgan Stanley has an office in Deland, Florida'

72. Morgan Stanley has an office in Winter Haven' Florida'

23. Morgan Stanley has an office in Ocala" Florida'

24. Morgan Stanley has a¡r office in Gainesville' Florida'

25. Morgan Stanley has an office in St' Augustine' Florida'

26'MorganstarrleyhasanofficeinPonteVedraBeach,Florida

2T.MorganStarrleyhasanofficeinJacksonville,Florida.

28. Morgan Stanley has an office in Tampa, Florida'

29. Morgan Stanley has an office in Clearwater, Florida'

30. Morgan Stanley has an office in St' Petersburg, Florida'

3l. Morgan Stanley has an office in Port Richey, Florida'

32. Morgan Stanley has an office ìn Ormand Beach, Florida'

33. Morgan Stanley has an ofhce in Tallahassee, Florida'

34. Morgan Stanley has an office in Venice, Florida'

35. Morgan Stanley has an office in Punta Gorda, Florida'

36. Morgan Stanley has an office in Sarasota, Florida'

3'... Morgan Stanley has an office in Bradenton, Florida'

38. Morgan Stanleyhas an office in Cape Coral, Florida'

-5-
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4.

39. Morgan Stanley has an office in Melboume' Florida'

40'MorganStanleyhasanofficeinPortSt.Lucie,Florida.

41. Morgan Stanley has atr office in Vero Beach' Florida'

42.MorganStanleyhasanofficeinlndialantic'Florida'

43. Morgan Stanley has an office in Pensacola' Florida'

44.MorganStærleyhasaregisteredagentintheStateofFlorida.

45. Morgan stanley's registered agent in the state of Florida is cT corporation

System, which has an office in Plantation, Florida'

46.MssFhasaregisteredagentinthestateofFlorida.

47. Morgan Stanley is authorized to transact business in the State of Florida'

43.MssFisauthorizedtotransactbusinessintheStateofFlorida.

49. one or more Morgan stanley personnel or representatives had an office in

Florida at the time of the Coleman Transaction'

50. one or more MSSF personnel or representatives had an office in Florida at

the time of the Coleman Transaction'

51. One or more MSSF personnel or representatives has an office in Florida'

52.oneormoreMorganStanleypersonnelorrøpresentativeswhoplayedarole

in Coleman Transaction had an office in Florida at the time of the Coleman Transaction'

53. one or more Morgan stanley personnel or representatives who played a role

in coleman Transaction had a residence in Florida at the time of the coleman Transaction'

54'oneormoreMSSFpersonnelorrepresentativeswhoplayedaroleinthe

Coleman Transaction had an office in Florida at the time of the Coleman Transaction'

-6-
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55.oneormoreMsSFpersonnelorrepresentativeswhoplayedaroleinthe

Coleman Transaction had a residence in Florida at the time of the Coleman Transaction'

56.AmericanHousehold,lnc'isthesuccessortoSunbeam'

5,] , The principal place of business of American Household, lnc. is located in

Boca Raton, Fìorida.

58. The principal place of business of Sunbeam Products, Inc, is located in Boca

Raton, Florida.

59. At the time of the coleman Transaction, Sunbearn's principal place of

business was located in Delray Beach, Florida'

60. Sunbeam personnel or representatives involved with the Coleman Transaction

had offices in Florida at the time of the Coleman Transaction'

6l.AlbertDunlap,formerChairmanandChiefExecutiveofficerofSunbeam,

had an office at Sunbeam's offices in Florida at the time of the Coleman Transaction'

62. Russell Kersh, former Executive vice President and chief Financial officer

of Sunbeam, had an office at Sunbeam's offices in Florida at the time of the Coleman Transaction'

63. David Fannin, former Executive Vice President and General counsel of

Sunbeam, had an office at Sunbeam's offices in Florida at the time of the Coleman Transaction'

64. Richard Goudis, former Vice President of lnvestor Relations and Corporate

planning of sunbeam, had an office at Sunbeam's offices in Florida at the time of the coleman

Transaction

65. Donald uzzi, former senior Vice President at sunbeam' had an office at

Sunbeam,s offices in Florida at the time of the coleman Transaction'

-'1 -

16div-000597



:-EF-¿-2-?øüf l¡'-r : 4î

Boca Raton, Florida'

73.

'74.

Boca Raton, Florida.

75.

76.

Lauderdale, Florida.

77'

JEI.JI.IER È. BLÜCK, LLC 312 52? ü4tl.l F.Er':r,'È'-l

66. Lee Griffìth, former vice President of sales at Sunbeam' had an office at

sunbeam offices in Florida at the time of the colema:r Transaction.

6l . Deborah MacDonald, formerDirector of Corporate Plaruring and Analysis at

Sunbeam, had an office at sunbeam's offices in Florida at the time of the coleman Transaction'

6g. Robert Gluck, formerVice President and ConFoller of Sunbeam, had an office

at sunbeam's offices in Florida at the time of the coleman Transaction'

69. Janet Kelley had an office at Sunbeam's offices in Florida at the time of the

Coleman Transaction.

70 Charles Elson, former outside director of Sunbeam' had an office in Flonda

at the time of the Coleman Transactlon

7l Peter Langerman, formel outside director of Sunbeam' had an office in Florida

at the time of the Coleman Transaction'

72. At the time of the Coleman Transaction, Albert Dunlap had a residence in

Albert Dunlap has a residence in Florida'

At the time of the coleman Tra¡rsaction, Russell Kersh had a residence in

Russell Kersh has a residence in Florida'

At the time of the coleman Transaction, David Fanninhad a residence in Fort

David Fannin has a residence in Florida'

-8
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Boca Raton, Florida.

80
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't8 At the time of the coleman Transaction, Richard Goudis had a residence ln

79 Richard Goudis has a residence in Florida'

At the time of the coleman Transaction, Donald lJzzi hað a residence in

Florida.

81. Donald lJzzihas a residence in Florida'

gz. At the time of the Coleman Transaction, Lee Griffith had a residence in

Florida.

83. Lee Griffith has a residence in Florida'

g4. At the time ofthe Coleman Transaction, Deborah MacDonald had a residence

in Boca Raton, Florida'

85. Deborah MacDonald has a residence in Florida'

g6. At the time of the Coleman Transaction, Robert Gluck had a residence in Boca

Raton, Florida.

87 ' Robert Gluck has a residence in Florida'

gg. At the time of the Coleman Transaction, Janet Kelley had a residence in

Delray Beach, Florida.

g9. At the time of the Coleman Transaction, Charles Elson had a residence in

Florida.

90. Charles Elson has a residence in Florida'

91. At the time of the Coleman Transaction, Peter Langerman had a residence in

Florida.

-9-
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92' Peter Langerman has a residence in Florida'

93- Howard G' Kristol has a residence in Florida'

94. Jerry Levin, former chief Executive officer of coleman and cunent chief

Executive Officer of American Household, Inc', has an office in Boca Raton' Florida'

95. Jerry Levin has a residence in Florida'

96- Howard Gittis has a residence in Florida'

97. Paul Shapiro has a residence Florida'

98. Steven Isko has a residence in Florida'

gg. Ronald Perelman has a residence in Florida'

l00.AtthetimeoftheColemanTra¡¡saction,BlaineFoggwasapartnerat

Skadden, and had a residence in Florida.

101 . Blaine Fogg has a residence in Florida'

l0Z. At the time of the Coleman Transaction, Ar:thur Andersen, Sunbeam' s former

audito¡ had an office in West Palm Beach, Florida'

103. At the time ofthe Coleman Transaction, Arthur Andersen, Sunbeam's former

auditor, had an oflice in Fort Lauderdale, Florida'

104. At the time ofthe Coleman Transaction, ArthurAndersen, Sunbeam's former

auditor, had an office in Miami, Florida.

105. Phillip Harlow had an office in Florida at the time of the coleman

Transaction

106. At the time of the Coleman Transaction, Phillip Harlow had a residence in

Fort Lauderdale, Florida.

f 1! 5:? Er4E4 F'. 11 . È,':r
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107. Phillip Harlow has a residence in Florida'

i0g. Lawrence Bornstein, former Senior Audit Manager at Arthur Andersen' had

an office in Florida at the time of the Coleman Transaction'

l0g.AtthetimeoftheColemanTransaction,LawrenceBomsteinhadaresidence

in Lake Worth, Florida.

110. Lawrence Bomstein has a residence in Florida'

lll.DerrnisPastanahadarroffrceinFloridaatthetimeoftheCo]eman

Transaction.

112 AtthetimeoftheColemanTransaction,DennisPastranahadaresidenceln

Florida.

113. Deruris Pastrura has a residence in Florida'

114. Mark Brockelman had an office in Florida at the time of the coleman

Transaction

115 AtthetimeoftheColernanTransaction,MarkBrockelmanhadaresidence

in Florida.

I 16. Mark Brockelman has a residerice in Florida'

I17 . rililliam Pruitt had an office in Florida at the time of the coleman Transaction'

118. At the time of the coleman Transaction, william Pruitt had a residence in

Florida.

119. William Pruitt has a residence in Florida'

120. First union had one or more offices in Palm Beach county, Florida at the time

of the Coleman Transaction'
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1Zl. M. Walker Duvall, former senior Vice President of corporate Banking at

First Union, had an office in Florida at the time of the Coleman Transaction'

122. M. Walker Duvall had a residence in Florida at the time of the coleman

Transaction.

123' M. Walker Duvail has a residence in Florida'

12,4. William Rutter, former Senior Vice President at First Union and director of

Sunbeam, had a¡¡ office in Florida at the time of the coleman Transaction'

125. william Rutter had a residence in Florida at the time of the coleman

Transactlon.

126. Willia¡n Rutter has a residence in Florida'

l2T.MorganStarrleyconductedbusinessinFloridawithSunbeam.

l23.MssFconductedbusinessinFloridawithSunbeam'

1Zg. Morgan Stanley conducted business in Florida with Sunbeam in connection

with the Colemur Transaction.

130. MSSF conducted business in Florida with Sunbeam in connection with the

Colema¡r Transaction.

l3t Morgan Stanley conducted due diligence in Florida in connection with the

Coleman Transaction.

132 MSSF conducted due diligence in Florida in connection with the coleman

Transaction,
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l33.MorganStanleypersorrnelorrepresentativesspokebytelephonewith

Sunbeam personnel or representatives located in Florida in connection with the Coleman

Transaction.

134'MSSFpersonnelorlepresentativesspokebytelephonewithSunbeam

personnel or representatives located in Florida in connection with the Coleman Transaction'

l35.MorganStanleypersonnelorrepresentativesspokebytelephonewithAfhur

Andersen personnel or representatives located in Florida in connection with the coleman

Transaction.

l36.MsSFpersonnelorrepresentativesspokebytelephonewithArthurAndersen

personnel or representatives located in Florida in connection with the coleman Transaction'

|37 . Morgan Starrtey personnel or representatives faxed, mailed, or caused to be

delivered by other means correspondence' documents, and other communications to Sunbeam

personnel or representatives located ín Florida in connection with the coleman Transaction'

138'MssFpersonneiorrepresentativesfaxed,mailed,orcausedtobedelivered

by other means Correspondence, docgments, And Other communications to Sunbeam personnel or

representatives located in Florida in connection with the Coleman Transaction'

l3g.MorganStanleypersonnelorrepresentativesfaxed,mailed,orcausedtobe

delivered by other mea¡rs correspondence, documents, and other communications to Arthur Andersen

personnel or representatives located in Florida in connection with the coleman Transaction'

140. MSSF personnel or representatives faxed, mailed, or caused to be delivered

by other means correspondence, documents, and other communications to Arthur Andersen

personnel or representatives located in Florida in connection with the coleman Transaction'
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l4l. Morgan Stanley conducted business in Florida with Sunbeam in connectton

with the Subordinated Debenture Offering'

l42. MSSF conducted business in Florida with Sunbeam in connection with the

Subordinated D ebenture Offering.

143. Morgan Stanley conducted due diligence in Florida in connection rvith the

Subordinated Debenture Offering.

144. MSSF conducteddue diligence in Floridain connection with the Subordinated

Debenture Offering'

145. Morgan stanley personnel or representatives spoke by telephone with

Sunbeam personnel or representatives located in Florida in connection with the subordinated

Debenture Offering.

|46'MssFpersonnelorrepfesentativesspokebytelephonewithSunbeam

persormel or representatives located in Florida in connection with the subordinated Debenture

Offering.

147 . Morgan Stanley personnel or representatives spoke by telephone with Arthur

A¡dersen personnel or representatives located in Florida in connection with the Subordinated

Debenture Offering'

l4g. MSSFpersonnel orrepresentatives spokeby telephone with Arthur Andersen

persormel or representatives located in Florida in connection with the subordinated Debenture

Offering.

l4g. Morgan Stanley personnel or representatives faxed, mailed, or caused to be

delivered by other meAns correspondence, documents, and other communicatíons to Sunbea¡¡l

-14-

16div-000604



5EP-f2-:øÐ3 t¿9: 45 JENNER & BLIICK, LLC 31J 5f T -1484 F . 1t .' t,'l

personnel or representatives located in Florida in connection with the subordinated Debenture

Offering.

150. MSSF personnel or representatives faxed, mailed, or caused to be delivered

by other means correspondence, documents, and other communications to Sunbeam personnel or

representatives located in Florida in connection with the subordinated Debenture offering'

151. Morgan stanley personnel or replesentatives faxed, mailed, or caused to be

delivered by other means correspondence, documents, and other commwtications to Arthur Andersen

personnel or representatives located in Florida in connection with the Subordinated Debenture

Offering.

l5Z. MSSF personnel or representatives fæ<ed, mailed, or caused to be delivered

by other means correspondence, docUments, and other cOmmunications to Arthur Andersen

personnel or representatives located in Florida in connection with the subordinated Debenture

Offering.

153. Morgan Stanley conducted business in Florida with Sunbeam in connection

with the Bank FacilitY'

154. MSSF conducted business in Florida with Sunbeam in con¡ection with the

Bank Facility.

155. Morgan Stanley conducted due diligence in Florida in connection with the

Bank Facility.

156. MSSF conducted.due diligence in Florida in connection with the Bank

Faciliry.
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157. Morgan stanley personnel or representatives spoke by telephone with

Sunbeam personnel or representatives located in Florida in connection with the Bank Facility'

l5g. MSSF personnel or representatives spoke by telephone with Sunbeam

personnel or representatives located in Florida in connection with the Bank Facility'

159. Morgan Sturleypersonnel orrepresentatives spokebytelephonewith A¡thur

A¡dersen personnel or representatives located in Florida in connection with the Bank Facility'

160, MSSF personnel or representatives spokebytelephone with ArthurAndersen

persormel or representatives located in Florida in connection with the Bank Facility'

t 61. Morgan stanley personnel or representatives faxed, mailed, or caused to be

delivered by other meâns correspondence, documents, and other cOmmunications to Sunbeam

personnel or rspresentatives located in Florida in connection with the Bank Facility'

l62. MSSF persorurel or representatives faxed, mailed, or caused to be delivered

by other means correspondence, documents, and other communications to Sunbeam personnel or

representatives located in Florida in connection with the Bank Facility.

163. Morgan Stanley personnel or representatives faxed, mailed, or caused to be

delivered by other means conespondence, documents, and other communications to Arthur Andersen

personnel or representatives located in Florida in cornection with the Bank Facility'

164. MSSF personnel or representatives fæ<ed, mailed, or caused to be delivered

by other means correspondence, documents, and Other communications to Afhur Andersen

personnel or representatives located in Florida in connection with the Bank Facility'

1 65. On or about Apiil¿Z,l997, MOrgan stanley personnel or representatives met

in Florida to meet with Albert Dunlap and Russell Kersh of Sunbeam'
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166. on or about July 18, 199?, Morgan Stanley personnel or representatives sent

a memorandum concerning potential synergies to Russell Kersh in Florida'

|67'ono¡aboutJulyls,iggT,MorganStanleypersonnelorrepresentatives

participated in a conference call with Russell Kersh' who was in Florida'

l63.onoraboutJuly2:.,TggT,MorganStanleypersonnelorrepresentatives

participated in a conference call with Sunbeam peßonnel or representatives, who were located in

Florida, conceming synergies that could result from various potential business combinations'

169. on or about July 24,1997, William strong, Robert Kitts, James Stynes' and

Alexandre Fuchs of Morgan Starrley met in Florida with Albert Dunlap and Russell Kersh of

Sunbeam to discuss strategic alternatives for Sunbeam'

lT0.onoraboutAugust4,lggl,TyroneChangofMorganStanleyfaxedto

Russell Kersh in Ftorida a document entitled "Beta corporation Discussion Materials'"

|Tl.onoraboutAugustS,lggT,MorganStarrleypersonnelorrepresentativesmet

with sunbeam personnel or fepresentatives in Florida to discuss potential acquisition candidates'

'lT2.MeetingsbetweenMorganStanleyandSunbeaminJulyandAugustl99T

were held at Sunbeam's offices in Florida'

173. On or about September 5, 1997, Morgan Stanley sent an engagement letter

to Sunbeam's Florida offices.

174, On or about September I l,lgg7, David Farurin signed Morgan Stanley's

engagement letter in Florida.

|75. on or about September |1, |ggT,Morgan Stanley sent to Sunbeam's Florida

offices a document entitled "Project Laser Discussion Materials."
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176. On orabout September 11, l997,Morgan Stanleypersonnel orrepresentattves

participated in a conference call with Sunbeam personnel or representatives, who were in Florida'

in connection with Morgan Stanley's work for Sunbeam'

177 . On or about September 18, 1997, Morgan Stanley personnel orrepresentatives

sent to Sunbeam's Florida offices a draft "Information Memorandum."

178. On or about September 19, 1997, William strong of Morgan stanley sent

Albert Dunlap in Florida a letter regarding an amendment to Morgan Stanley's engagement letter'

l'./g. On or about September22,lggT,MorganStanleypersonnel orrepresenlatives

met with Sunbeam personnel or representatives in Florida in connection with Morgan Stanley's

work for Sunbeam.

180. on or about September 23 and 24,1997, Morgan stanley personnel or

representatives conducted due diligence of Sunbeam at Sunbeam's offices in Florida'

l g1. On or about September 26,7997,V/illiam Strong sent a fax to David Fannin

in Florida regarding a letter agreement with Llama Company'

1g2. David Fannin signed an amendment to Morgan Stanley's engagement letter

on or about October 9,1997 in Florida-

l g3. On or about Octob er 9, 199'l,Morgan Stanley personnel or representatives

senr briefing materials to Rwsell Kersh and David Fannin in Florida.

184. On or about october 23, 1997, Sunbeam issued a press release from

Sunbeam's offices inDelrayBeach, Florida, announcing Sunbeam's engagement ofMorgan Stanley'

I g 5 . On or about October 29, lgg1 ,Morgan Stanley personnel or representatives

conducted due diligence of Sunbeam at Sunbeam's offices in Florida.
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i 86. On or about December 1 I , 1997, James stynes sent to David Fannin in Florida

discussion materials concerning a potential transaction involving Sunbeam and Coleman'

187. On or about December 16, 1997, Tyrone Chang sent a fax to David Farurin

in Florida containing documents conceming a potential transaction involving Coleman and

Sunbeam

188. on or about December 18, 1997, Albert Dunlap, Michael Price, Ronald

perelman, and Howard Gittis met in Florida to discuss a potential transaction involving Sunbeam

and Coleman.

189. on or about December 24, 1997, Gene Yoo of Morgan stanley sent a

memorandum to David Fannin in Florida, attaching documents concerning durable consumer product

compantes.

190. on or about January 5, 1998, Alexandre FuchS and Gene Yoo of Morgan

stanley conducted business in Florida in connection with Morgan stanley's work for sunbeam'

191. On or about January 5, 1998, Morgan Stanleypersonnel orrepresentatives met

with Sunbeam persorurel or representatives in Florida in connection with Morgan Stanley's work for

Sunbeam.

lg2. on or about January 15, 1998, Morgan stanley persorurel or representatlves

participated in a conference call with Russell Kersh, who was in Florida'

193. on or about January 20, lggs,Morgan Stanley personnel or representatives

conducted a conference call with Sunbeam personnel or representatives in Florida conceming

potential buyers and acquisition targets'
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1g4. on or about January 21 , 1998, MOrgan stanley personnel or representatlves

met rvith Albert Dunlap in Florida in connection with Morgan Stanley's work for Sunbeam'

195. on or about January 26, 7gg8, Tyone Chang of Morgan Starrley faxed

matenals to Russell Kersh in Florida involving a potential transaction between sunbeam and

Coleman.

196. on or about January 31, 1998, Brarn Smith met with Sunbeam in Florida in

con¡rection with Morgan Stanley's work for Sunbeam'

|gT.onoraboutFebruary2,|ggS,MorganStarrleypersonnelorreplesentatives

faxed to sunbeam's Delray Beach, Florida oflices a document conceming income projections for

Coleman and Sunbeam-

198'onoraboutFebruary2,|ggS,MorgarrStanleypersonnelorrepresentatives

paficipated in a conference call with Sunbeam persormel or representatives, who were in Florida'

in connection with Morgan Stanley's work for Sunbeam'

199. on or about Febn¡ary 3, i998, Russell Kersh and David Fannin met with

phillip Harlow at Sunbeam's Florida offices in connection with the coleman Transaction'

200. on or about Febn¡ ary 4,l99l,Morgan stanley personnel or representatives

faxed to sunbeam's Florida offices an accretior/dilution analysis'

201. on or about February 5, 1998, Morgan stanley personnel or representatives

participated in a conference call with Sunbeam personnel or representatives' who were in Florida'

in corrnection with Morgan Stanley's work for Sunbeam'

z0z. On or about Febru ary r7,1998, James Stynes and Robert Kitts participated

in a conference call with sunbeam personnel or representatives in Florida and a representative from
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sedgwick of Florida, lnc., one of sunbeam's insurance brokers, to discuss issues concernlng

insurance due diligence'

203- At the time of the coleman Transaction, sedgwick of Florida, lnc' had an

office in Fort Lauderdale, Florida'

204. on or about Febru afy 20,1998, Alexandre Fuchs faxed to Robert Gluck in

Florida proposed summary transaction terms in connection with the Coleman Transaction'

1205. on or about February 20,7ggï,Alexandre Fuchs faxed information on Sard

Verbinnen & Co' to Albert Dunlap in Florida'

206. on or about February 24, 1998, Morgan Stanley persorurel or representatives

participated in a conference call with Russell Kersh and David Fannin in Florida' and James Maher

to discuss the Coleman Transaction.

207 . sunbeam'sMarch 2, 1998 press release armouncing the coleman Transaction

was issued out of Sunbeam's Delray Beach, Florida offices'

208. on or about March 3, 1998, Morgan stanleyparticipated in a conference call

with Arthur A¡dersen persorurel or representatives and Sunbeam personnel or representatives' both

of whom were located in Florida, concerning the credit Facility and subordinated Debenture

Offering.

20g. on or about March 4, 1998, Morgan Stanley personnel or representatives

conducted due diligence at Sunbeam's Florida offices'

zl0. on or about March,4, 1998, MSSF personnel or representatives conducled due

diligence at Sunbeam's Florida offices.
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2ll. on or about March 5, 1998, Morgan Stanley personnel or representatlves

conducted due diligence at Sunbeam's Florida of{ices'

212. on or about March 5, 1998, MSSF personnel or representatives conducted due

diligence at Sunbeam's Florida offices'

zl3. On or about Mæch 4, 1998, John Tyree traveled to Florida to attend a drafting

session in connection rvith the subordinated Debenture offering.

214. on or about March 5, 1998, John Tyree attended a drafting session in Florida

in corurection with the Subordinated Debenture Offering'

215. on or about March 4, 1998, Andrew savarie of Morgan stanley traveled to

Florida in connection with Morgan Stanley's work for sunbeam.

Zl 6. On or about March 4, I 998, Ishaan Seth ofMorgan Stanley traveled to Florida

in connection with Morgan Stanley's work for Sunbearn'

211. on or about March 4, 1998, Bram smith of Morgan stanley traveled to

Florida in connection with Morgan Stanley's work for sunbeam.

, 2lg. on or about March 4, 1998, Michael Hart Of Morgan stanley traveled to

Florida in connection with Morgan Stanley's work for Sunbeam.

2lg. on or about March 4, 1998, Thomas Burchill of Morgan Stanley traveled to

Florida in connection with Morgan Stanley's work for Sunbeam'

220. on March 5, i99E, John Tyree, Andrew Savarie, Bram Smith, Ishaan seth,

Thomas Burchill, and Michael Hart, all.of Morgan stanley, met at sunbeam's offices in Delray

Beach, Florida in connection with Morgan stanley's work for Sunbeam.
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221. on or about March 5, 1998, Bram Smith caused to be delivered to Russell

Kersh in Florida a letter conceming Sunbeam's financing'

222. The March 5, 1998 letter from Bram Smith to Russell Kersh conceming

Sunbeam's financing was countersigned by Russell Kersh in Florida'

223. on or about March t0, 1998, Morgan Stanley faxed a memorandum

concerning the Subordinated Debt Offering memorandum to Sunbeam's Florida offices'

774. on or about March 11, 1998, Morgan Stanley prepared a management

presentation for Sunbeam.

225'onoraboutMarchll,lggS,MorganStanleysentamanagementpresentation

document to Albert Dunlap in Florida'

226. on or about March I 1, 1998, Morgan Stanley sent a letter to Phillip Harlow

in Florida requesting a "comfort letter."

227 . on or about March I l, 1998, Tyrone Chang faxed to Deborah MacDonald in

Florida pro forma financial information concerning Sunbeam's acquisitions'

228. On or about Ma¡ch lZ, lggs,Morgan Stanley personnel or representatives

conducted an accounting due diligence conference call with Phillip Harlow and Lawrence Bornstein'

who were in Florida'

2Zg . On March 1 8, 1998, Sunbeam personnel or representatives in Florida faxed

to Morgan Stanley information conceming Sunbeam's first quarter 1998 sales'

230 ' On Ma¡ch 18, 1998, Morgan Stanleypersonnel or representatives participated

in one or more conference calls with Sunbeam personnel or representatives, who were in Flonda,

concerning Sunbeam's first quarter 1998 sales and/or the issuance of a press release'
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z3l. On March l g, 199g, Morgan Stanleypersonnel or representatives participated

in one or more conference calls with Sunbeam personnel or representatives, who were in Florida'

concerning the issuance of a press release about Sunbeam's first quarter 1998 sales'

232. on or about March 1g, lggg, Morgan stanley persorurel or representatives

discussed with Sunbeam the necessity of issuing a press release concerntng Sunbeam's first quarter

1998 sales.

233 Sunbeam,sMarchlg,lggSpressreleasewasissuedoutofsunbeam'sDelray

On or about March 19, I 998, Arthur Andersen issued tom Florida a "comfort

letter" to Morgan StanleY.

235'onoraboutMarchlg,lggs,MorganStanleyreceivedexecutedLockUp

Letters from Albert Dunlap, Russell Kersh, David Fannin, Donald LJzzi' Charles Elson' Howard

Kristol, Faith Whittlesey, and William Rutter'

236.Thel,ockUpLettersignedbyCharlesElsoncontainstheaddressof

Sunbeam's Florida offices on the signature page'

zsT.TheLockUpLettersignedbyHowardKristolcontainstheaddressof

Sunbeam's Florida offices on the signature page'

23S.TheLockUpLettersignedbyFaithWhittleseycontainstheaddressof

Sunbeam's Florida offices on the signature page'

23g. The Lock up Letter signed by william Rutter contains the address of

Sunbeam's Florida offices on the signature page'

240. The Lock up Letter signedbyDonalduzzi contains the add¡ess of Sunbeam's

Florida offìces on the signature page'
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24|.TheLockUpLetterssignedbyCharlesElson,HowardKristol,Faith

whittlesey, william Rutter, and Donald lJzziwerefaxed from sunbeam's offices in Florida'

z4z. On or about March 23, 1998, John Tyree faxed to Janet Kelley in Fiorida a

memorandum conceming bring-down due dili gence'

243.onoraboutMarchz4,lggs,JohnTyreespokebytelephonewithRussell

Kersh, who was in Florida, conceming due diligence'

. 244. on or aboutMarch25, 1998, Arthur AnderSen issued frOm Florida a "comfort

letter" to Morgan StanleY.

245' on or about March 25, |ggS,Sunbeam sent to Morgan Stanley an officers'

Certificate signed by David Fannin and Janet Kelley'

246. on or about March 31, 1998, Morgan Stanley sent to Sunbeam in Florida a

$9.6 million invoice'

247 . on or about March 31, 1998, Donald Burnett of Coopers & Lybrand met with

Sunbeam personnel or representatives in Florida'

248,onoraboutApril20,1998throughApnLZ4,1998,Coopers&Lybrand

representatives conducted due diligence of Sunbeam in Florida'

24g. on or about May 12, |gg8, William Strong attended Sunbeam's Arulual

Meeting of Shareholders in Florida.

250. on or about May 12,7gg8, Alexandre Fuchs attended Sunbeam's Annual

Meeting of Shareholders in Florida'

ZSl. The Subordinated Debentures were offered and sold to investors nationwide'

Z5z. The Subordinated Debentures were offered and sold to investors in Florida'
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253. william strong had between 50 ærd 100 phone conversations with Albert

Dunlap and Russell Kersh between December 1997 and April 1998 in connection with Morgan

Stanley's work for Sunbeam'

254.Morethan20lawsuitsconcemingSunbeam'sallegedlyfraudulentaccounting

practiceswerefiledinortransferredtoFloridastateandfederalcoufts'

zs5. The following lawsuit concerning Sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal cotsrt: Bird v' sunbeam corporation' el al''

No. 98-8258 (S.D' Fla')'

256.ThefollowinglawsuitconcerningSunbeam'sallegedlyfraudulentaccounting

practiceswasfiledinortransferredtoFloridafederalcourt:Frankelv.SunbeamCorporation,etal.,

No. 98-8310 (S.D' Fla')

25T.ThefollowinglawsuitconcemingSunbeam'Sallegedlyfraudulentaccounting

practiceswasfiledinortrarrsfemedtoFloridafederal 
cowl:Lionelliv'SunbeamCorporation,etal.,

No.98-8323 (S.D. FIa')

z5g. The followinglawsuitconceming Sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal court: Goldbergv' Dunlap' e/ a/" No' 98-8260

(S.D. Fla.)

2Sg.ThefollowinglawsuitconcemingSunbeam,sallegedlyfraudulentaccorrnting

practiceswasfiledinortransferredto Floridafederal co''¡rt:Lembeckv'Dunlap'etal''No'98-8307

(S.D' Fla')

260.ThefollowinglawsuitconcemingSunbeam'sallegedlyfraudulentaccounting

practices was filed in or transferred to Florida federal courl: Minlz v' sunbeam corporation' et al''

No.98-8281 (S.D. Fla')
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261 . The following lawsuit concerning sunbeam's allegedly fraudulent accounttng

practices was filed in or transferred to Florida federal court: Kløuin v' sunbeam corporation' el al''

No, 98-8313 (S'D. Fla')

262. The following lawsuit concerningsunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal courl: Applestein v' sunbeam corporation' et

a/., No. 98-8316 (S'D. Fla')

263 . The following lawsuit concerning Sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal court: ^singl eton v' sunbeam corporation' eI

a/., No. 98-8347 (S.D' Fla')

T64,ThefollowinglawsuitconcemingSunbeam,sallegedlyfraudu|entaccounting

practices was filed in or transfened to Florida federal cotxl: Lindeman v' sunbeam corporalion' et

a/., No. 98-8289 (S.D. Fla')

265 . The following lawsuit concerning sunbeam's allegedly ûaudutent accounting

practices was filed in or transferred to Florida federal couÍ: srøpl eton v' sunbeam corporation' et

a/., No. 9S-16,76 (S.D. Fla')

266. The following lawsuit concerning sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal cowl: cunningham v' sunbeam corporation'

et a/., No. 98-6723 (S.D' Fla')

267. The following lawsuit concemingSunbeam's allegedlyfraudulent accounting

practices was filed in or transferred to Florida federal court: Klein v' stmbeam corporation' et al''

No. 98-8418 (S.D. Fla')
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268. The following lawsuit conceming sunbeam's allegedly fraudulent accountlng

practices u/as filed in or transferred to Florida federal court: Havsy v' sunbeam corporation' et al' 
'

No. 98-8475 (S.D. Fla')

269 . The following lawsuit concerning Sunbeam's allegedly fraudulent accounting

practices was filed in or transfened to Florida federal court: cutler v' sunbeam corporation' et al' 
'

No. 98-8321 (S.D' Fla.)

270. The following lawsuit concerning sunbeam's allegedly fraudulenl accounting

practices was ñled in or transferred to Florida federal court: Gottlieb v' sunbeam corporation' et al' '

No.98-8401 (S.D. Fla.)

27 | . The following lawsuit conceming Sunbeam's allegedly fraudulent accounting

practices was filed in or transfened to Florida federal court: Kavlakv' Dunlap' et al''No' 98-8400

(S.D. Fla.)

272. The following lawsuit concerning sunbeam's allegedly fraudulent accounting

practices was filed in or transfened to Florida federal court: lJ's' Nøtional Bank of Galveston v'

Sunbeam Corporation, et al.,No' 99-8283 (S'D' Fla-)

273. The cases cited above in request numbers 255 to2T2wercconsolidated in the

U.S. District Court for the Southern District of Florida in a case entitled: In re Sunbeam Securities

Litigation,No. 98-CV-8258 (S.D' Fla')'

27 4. The following lawsuit concerning Sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal court: .S¿crrilies and Exchange Commissiott

v. Dunlap, et a/., No. 0l-CV-8437 (S'D' Fla);

-28
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27 5. The following lawsuit conceming Sunbeam's allegedly fraudulent accountlng

practices was filed in or transferred to Florida federal coufi: s/¡øl/al v' Elson, ef a/'' No' 98-8739

(S.D. Fla.).

276. The followinglawsuit concerning sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal court: Camden Asset Management' L'P' et al'

v. Sunbeam Corporation, et al',Nos' 98-CV-8?73 (S'D' FIa')'

2'17 . The following lawsuit conceming sunbeam's allegedly fraudulent accounting

practices was filed in or transferred to Florida federal court: Hamilton Partners v' Sunbeam

Corporation, et al',No.99-8275 (S'D' Fla')'

278. The followinglawsuitconcerningsunbearl's allegedlyfraudulent accounting

practiceswas filed in Florida state court : Krímv. Dunlap,e/ a/', No' 983168-AD (15ù Jud' cir' Fla')'

27g. The following lawsuit relating to Al Dunlap's purported restrucruring of

Sunbeam was filed in Florida state court: Sunbeam Corp. v. PricewalerhouseCoopers ZZP, No' 00-

5444-AN (15ù Jud. cir. Fla.).

280. The following lawsuit conceming sunbeam's allegedly fraudulent accounting

practices was filed in Florida state court: Coleman (Parent) Holdings' Inc' v' Arthur Andersen LLP

and Philíp Harlow,No. CA 01-6062-AN (15ù Jud' Cir' Fla')'

28:.. Skadden, Arps, Slate, Meagher& Flomwas Sunbeam,s counsel in cor¡¡rection

with the Coleman Transaction a¡rd the Subordinated Debenture Offering'

2SZ. Davis PoIk & wardwell was Morgan Stanley's counsel in connection with

the Subordinated Debenture Offering.
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283'onoraboutMa¡ch4,lggs,skaddensenttoSunbeaminFloridaa

memorandum concerning the subordinated Debenture offering and a conference call scheduled for

March 5, 1998-

284'onoraboutMarch5,lggs,skaddenSenttosunbearninFlondaa

memorandum concerning a draft Schedule 13-D relating to the Coleman Transaction'

285'onoraboutMarchl0,lggs,skaddenfaxedtoSunbeaminFloridaa

memorandum conceming the Coleman Transacti on'

286' on or about March 10, 1998, Davis Polk sent to Sunbeam in Florida a

memorandum conceming the Subordinated Debenture Offering'

2ST.onoraboutMa¡chl0,lggs,skaddenfaxedtoSunbeaminFloridaa

memorandum conceming the Coleman Transaction'

2Ss.onoraboutMarchl0,lggs,skaddensenttoSunbeamandA¡thurAndersen

in Florida a draft of the Offering Memorandum for the Subordinated Debenture Offering'

2Sg.OnoraboutMa¡ch12,|ggs,DavisPolksenttoSunbeaminFloridaafax

concerningadisclosureinconnectionwiththeColemanTransaction.

2g0. on or about March 17, lggg,skadden sent to Morgan stanley, with a copy

to Sunbeam in Florida, a memorandum conceming the draft Debenture Purchase Agreement'

2gl,onoraboutMarchlT,lggs,DavisPolksenttoSunbeaminFloridaa

memorandumconcerningtheSubordinatedDebenfureoffering.

292'onoraboutMarchls,lggs,skaddensenttoMorganStanley,withcopies

to Sunbeam in Florida, a memorandum concerning the Subordinated Debenture Offering'

2g3.onoraboutMa¡chls,lggs,skaddensenttoSunbeaminFloridaa

memorandum concerning a revised draft of a form opinion letter'
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2g4'onoraboutMarchls,lggs,skaddensenttosunbeaminFloridaa

memoranclum c oncernin g the Sub ordinated D ebenture Offerin g'

2g5. on or about March 19, 1998, Davis Polk sent to Skadden' with copies to

Sunbeam in Florida, a memorandum conceming a drafl of the Debenture Purchase Agreement'

296. on or about March 20, 1998, Skadden sent to Morgan Stanley, with copies

to Sunbeam in Florid4 a memorandum concerning the credit Facility and the subordinated

Debenture Offering.

2gT.onoraboutMa¡ch20,1998,SkaddensenttoMorganslærley'withcopies

to sunbeam in Florida, a memorandum concerning the credit Facility'

l¿gs.onoraboutMarch23,lggs,skaddensenttoSunbeaminFloridaa

memorandum concerning the Subordinated Debenture Offering'

2gg,onoraboutMa¡ch24,l'ggs,DavisPolkfaxedtoSunbeaminFloridaa

memorandum enclosing a d¡aft indenture for the Subordinated Debenture Offering'

300.onoraboutMarch26,lggs,skaddensenttoSunbeaminFloridaa

mernorandum concerning the Registration Rights Agreement in connection with the coleman

Transaction.

30l.onoraboutMarch27,|ggs,SkaddenfaxedtoSunbeaminFloridaacopy

of a March 26,lggSmemorandurn to Ralph chianese concerning stock certificates in connection

with the Coleman Transaction'

3o2.OnoraboutAprill,lggs,skaddenfaxedtoSunbeaminFloridaaletter

addressed to First Trust National Association (dated March 26,lggS) concerning the redemption of

Liquid Yield Option Notes for the Coleman Transaction'
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303. on or about April 1, 1998, Skadden faxed to Sunbeam in Florida copies of

prepayment notices in connection with the coleman Transaction.

304. On or about May 12, 1998, Blaine Fogg attended sunbeam's Annual Meeting

of Shareholders in Florida.

305'onoraboutMayll,lggs,skaddensenttoSunbeaminFloridaa

memorandum conceming Sunbeam's registration statement on Form s-4'

306. On or about May 27,1998, Skadden faxed to sunbeam in Florida a message

conceming certificates relating to the Coleman Transaction'

307. on or about June 3, 1998, Davis Polk faxed to Sunbeam in Florida a

memorarrdum conceming the Credit Agreement'

308. on or about June 11, 1998, Davis Polk faxed to Sunbeam in Florida a

mernorandum conceming the Credit Agreement'

309. On or about June 24,lgg8, Skadden faxed to Phillip Harlow in Florida a

message concerning the Credit Agreement'

310. On or about July l, 1998, Davis Polk faxed to Paul Shapiro in Florida a d¡aft

amendment to the Credit Agreement'

3 I I . on or about January 2 1, 1 999, Skadden sent to Sunbeam and Arthur Andersen

in Florida a memorandum conceming a revised draft of the Registration statement on Form S-l for

Sunbeam

312. on or about January 21, lggg , Skadden faxed to Arthu¡ Andersen in Florida

draft documents conceming the Regisüation Statement on Form S-l for Sunbeam'
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Dated: SePtember 18, 2003

Jerold S. SolovY

Michael T. BrodY
Deirdre E. Connell
JE}rNER & BI-OCT, LLC
One IBM Plazu Suite 4400

Chicago, Illinois 6061 I
(312) 222-e3so

JEI'iI.]ER & ELÜCti, LLC 312 52? [_ì484 F . f -1 .'È,',]

313'onoraboutApril29,lggg,SkaddensenttoSunbeaminFloridaadraft

amendment to the Sunbeam Form s-4 in con¡ection with the coleman Transaction'

314. on or about May 15, 1999, Skadden sent tO sunbeam in Florida documents

ñled wìth the securities and Exchange commission in connection with the coleman Transaction'

COLEMAN (PARENT) HOLDINGS INC.

By:
One of Its AttomeYs

John Scarola
Sr,¡ncv Der.r¡¡pv Sc¡noln BARNSART

& SUPIEY P-4.

2139 Palm Beach Lakes Blvd'
West Patm Beach, Florida 33402-3626

(s61) 686-6300
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CERTIFICATE OF SERVTCE

The undersigned, an attomey, hereby certifies that a copy of the foregoing has been

fumished by U.S. Mail and facsimile to the following counsel of record on this l8ù day of

September,2003:

Joseph lanno, Jr.

C¡ru-roN Frcl-us
222LakeView Avenue, Suite 1400

West Palm Beach, FL 33401

Tel.: (561) 659-7070

Fæ<: (561) 659-7368

Thomas A. Clare
KJRKLAND & EI-I.IS

655 15'h SÍeet, N.W', Suite 1200

Washington, D.C. 20005

Tel,: (202) 879-s000
Fax: (202) 879-5200

Deirdre E. Con¡rell
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DEIRDRE E, CONNELL
1 1 2-921 -2661 Direc¡ Dial

3 I 2-840-7 661 Direct Facsimile

DATE:

TO:

JEI.-INER & BLI]CI<:, LLC

L¡W OFFICES

JENNER & BUOCK,
ONE IBM PIAZA

cHlcAGO, lLLlNols o06 I I

t3 I ?' 222-9350
(3 l2\ 527-O4a4 Fþ.X

312 5:7 E'4[r4 F', l¡1..r_:':ì

VOICE:

F'AX:

SECY. EXT.:

CLIENT NO.:

LLC

(202) 879-s993

(202) 879-5200

6486

41 198-10003

September 22,2003

Thomas A. Clare' Esq.
K¡Rrc-n¡rn & Elus
655 Fifteenth Street, N.W., Suile 1200

Washington, D.C. 20005-5793

tr THE OF THIS MESSAGE IS NOTTHE INTENDED RECIPIENT, OR TIIE

EMPTOYEE OR ÀCENT RESPONSIBLE DELÍVER]NG THE MESS.AGE TO THE INTENDED RECIPIENT' YOU ARE HEREBY

NOTtrIED T}IATANY DISSEMINATION, DISTRIBUTION OR COPYTNG OF THIS COMMLÍNICATION IS STzuCTLY PROHtsITED.

IF YOU FTAVE RECETVED THIS COMMUNICATION IN ERROR' PLEASE NOTIFY US ÍMMEDIATELY I]Y TELEPHONE' ,A'ND

RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VTA POSTAL SERVICE. THANK YOU

MESSAGE: Please see attached.

FROM: Deirdre E, Connell

EMP. NO.: 035666

IMPORTAI{T:

Total number of pages including this cover sheet: 
-..64-

DATE SENT: \I22IO3 TIME SENT: î:IS.q^ SE}¡TBY S. Í',rìDTN(}TÔN

IF You Do Nor RECEIVE ArL PAGES, PLEASE CALL (312) 222-9350, Exr: 6486

on (3 12) 923-2661; AFIER 6:00 P.M. & WEEKENDS (312) 222-9350, Exr. 6120, 612l
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IN TIIE CIRCUIT COURÎ OF THE FTTTEENTH JUDICIÄL CIRCUIT
IN A'I{D FOR PALM BEÀCH COUNTY, T.LORIDA

COLEMAII (PARBNT) HOLDIñ-GS INC',

Plaintiff, Case No. 2003 CÀ 005045 AI

v Judge Elizobeth T. Masss

MORCAT{ STAI.{LEY & CO,, INC.,

Defetrdant,

(]PH'S RESPONSE TO MORGAI{ STAI'ILEY & CO. INCORPORATED'S
FIRST SET OF TS F'OR.ADII4ISSTON

Ptaintiff Coleman (Parent) Hotdings Inc. ('CPH'), by its attorneys and pursuant to

[to¡idaRulesof Civil Proccdure 1,370, herebyresponds and objects to Morgan Stanley & Co-

krcorporated's ('Morgan Stanley'')First SetofRequest forAdrnission ("Requests for Admission")

date<t August 18, 2003r

IMTIAL OB.IECTTONS

L CPHobjects to the defidtíon of '"I'rarsrction" because Morgan Stanley's definition

mischaracterizes the hansaction thaf closed on Much 30, 1998 and because fbc definition is vague

a¡d ambíguous lo thcsxtsnt itincludcs'?ll relatedcomnrunications, âgrestnents,andtransactions."

CPH will sonstrue tle term'Transactíon" to mean the hansactio[ by which CPH üansfe¡rcd its

interest in The Coleman Çompany, Inc. ('Coleman') to Sunbe¿¡u Corporation ('Sunbeam").

2. CPH olrjects to the dch¡útion of"Coleman" to the exte¡tt that ít incltrdcs CPH. CPll

rvill conslruo the term "Colciúan" to mean The Colenlan Company, Inc,

)
)

)
)
)
)

)

)
)
)
)
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3. CPH objects to thç f,,cquests forAdpission on the basis that many of thema¡e

duplicative and constiürte atr unnccgosâry waste of time.

4. CPH objects to rhe Requests for Adrnissíon on fhe basis that they are abusive and

vexatious. Many of the Requests for Admission concem factual allegations peculiarly wtthin thc

posscssion of Morgao Stanloy or thi¡d putios, which could be conñrmcd with less oxpmse and

bu¡den on the parties tluough more traditional lerhniques of discovery.

5, CPH respolds to Morgan Stanley's Requxls for Admissi<¡n without waiving ttrc

Initial Objectious- CPH incorporates, æ though fullysel forththereiu thess Inititl Objeclions into

each of the Responses and Objections set forth below'

RESPONS ES AI.ID FURTFER OBJECilIO, NS

I. The parties to this action are headquartereal in Ncw York.

RESPONSE: CPH ad$its that its principal ptace ofbusiness is Ín New York and also admits that

Morgan Stanley has its prÍncipal placc of business in New York, along with oflices in Florida'

including: Wost Palm Beach, Palm Beacb, North Palrn Beac[ Delray Beach, Boca Raton, Conl

Gables, Orlando, Miami, Àventur4 Hallanilale, Plantation, Fort I¡uderdale, Coral Springs, Stuart,

Naples, \[interPark, Eustis, Deland, WintetHaven, Ocala, Gainesvillc, St. Augustiue, PonteVqira

Beach, Jacksonville, Tatttpq Clearwatø, SL Pefe'sburg, Port Richey, Ormand Beach, Tallahæsee,

Venicg Punta Gord¿, Sarasota, BradEnton, Capo Coral, Melboumq Port St. Luciq Vero Beach,

Indi alantic, and Pen^s acola.

The parties to this aation maintain theirprincipal place of busincss in Ncw York'2

rø'd ÞaÞø ¿29 ¿lL

2-
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RESPONSE: Admitted, A¡swcting further, CPII states thetMorgau Stanteyhas ofñces in Florid4

including: West Palm Beach, Paln Beach, Notth Palm Beach, Delray Beach, Boca Raton, Coral

Gables, Orlando, Miami, Aven(ur4 Hailandale, Planlation, Fort l¿uderdale, Coral Springs, Stuart,

Naples,lvint€,ÍPaú, Eustis,Dcland, WinterHaven, Ocda, Gainowille, St. Augustine, PonteVedra

Beach, Iaoksonvillo, Tamp4 Clearwatcr, St. Peloteburg, Port RÍchcy, Ormand Bcach, Tallalrassee,

Venicæ, Punta Gord4 Sarasota, B¡adefito¡L Cape Coraì, Melbourne, Port St. Luciq Vero Beach,

Iadialantic, a¡d Pensacola.

3, Thepersonnel oftheparties tothis actionlhatwerc involvedwiththeTr¿nsactionare
based in New York.

RESIONSE: Consistentwittr its iuterpretationofthe lerm"Transaction,"CPH ¡dmisthis request

with respoct to CPH. Vfith respect to Morgan Stanley, CPH has made a reasonablc inquiry and

located a documerit entitled "Working Gmup List," dafed March Il, 1998. CPH believes that

document was prepared by Morgalr Slanleybecause itis atfached to a Morgan Stanfey cover sheet,

l'hat working group lists i¡dicates tfiatMorgan Stanleyporsonnel involved in the Transactíonworo

basedin Chicago,Illinois and New Yorlq NcwYork. Howevcr, CPH is unable to veri$ the accruacy

or complctcncss of that documcnt, or whethcr it rcflects thc cunent localion of Morgat Stanley

personnol that were involvedintbeTran"saction. CPH lacksknowledge orinformation sufficient to

ânswer lhis request ¡nd therefore denics thÍs rø¡uest insofar as Ít relates to Morgan Stanley,

Answering firther, CPH states that Morgan Sønley has offices in Floridq including: West Pal¡n

Beact¡ Palm Beâch, NorthPatmBeach, DelrayBeach, BocaRaton, Coral Gables, Orlando, Miami,

Av€nfura, I{allandale, Plantalion, Fort l¡uderdalq Conl Sprinp, ShIaG f.{aples, \ilinter Park,

Eustis, Deland, Winter Haven, Ocala, Oainesville, St, Auguline Ponte VedraBeach. Jacksonvillc,

T*pn Clearwater, St. Petersbrug,Port Richey, OrmandBcacb, Tallúasseo, Vcnicg Puuta Corda,

-3-
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Sarasotø, Bradenton, C,ape CorgLMelbo¡¡rne, Port St.I.ucig Ve.ro Beach, Indialantic, andPensacola.

Answering fiurhcr. upou information and belicf, CPH states that more than one Morgan Stanley

individual involved with the Transaction is not curreutly basod in New York.

4. At thc timc of tho Transaction, lhc pcrsonnel of the puties to this aclion tltat wcrc

involved with the Trausaction were bas€d in New York.

RESPQI{SF_i Consistentwifh itsiuterpretalion oflhEterm"IratËaclion," CPHadmits this request

wifh respect to CPH. With reçect to Morgan Stanlcy, CPII hæ made a rcasonåble inquiry and

loc¡ted a document entitled "Working Ctroup List," dâted March ll, 1998. CPH believes that

document ìÀtds prspared byMorganStanleybecause it is attacherl to a Morgan $ønlcy cover sheet.

That working g[oup list indicates that Morgan Slanleypersonnol involvcd in the lransaction were

basod inChicago,Illinois andNewYoü<,NewYork HowêVer,CPH isu¡ableto vøiffttru accwacy

or completcness of that rtocurnsnt. CPH lack¡ loowledge or infonn¡tion st¡fficient to answcr this

requcst ¡¡1dthcreforc denies thisrequestinsofa¡as itrcl¡testo Morgan Stanley. Answenng ñulher,

CpH states that pøsonnel or rcpresentatives of Morgan Stadey and"/or Morgan Stanley Senior

Fùn<ting ('MSSF'): 1) iraveled to Florida to c,onduct b¡¡sincss with Sunbe¿min connection with Ùre

Transaction¡ "the Credit Agreement" (the agreemcnt eritered into by Sunbeam Corporation, æ

borrower, with MSSF, First Union National Bank ('First Union'), and Ba¡rk of America Nafionâl

Tmst and Savings Association ('tsank of America''), as lenders, dated M¿rch 30' l99E and all

amendments thereto); and'IheBarkFacílities" (theCredit Agrrrmmt, including amcndmeltts, and

all frmil¡ extendcd by MSSF, First Union, and/or Bank of A-merioa to Sunbea¡n pursuant to the

Credit Agreement, including, but not limitø to, T¡anche A, Tranche B, and the Revolving Credit

Facility); Z) treveled ro Florida fo coutluct due diligencc at Sunbearn in oonnr;çtion wìrh the

Transaction, tlre Credit Ageernent, and the Bank Facilities; 3) telcphonod Srrnbeam personnel or

sø'à ÞaÞØ ¿¿s ¿7X
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rÊpresc¡rtativcs locatcdÍuFlorida inconncotjonwiththeTransaction,theGedit Agreement, and the

Bank [acilities; 4) telcphoned A¡thur fuiderse& LtP ( Atthur Áurdascn') pgrso]mel or

r€presentatives locafed in Florida incorurectionwiththcTransaction, the Credit Agreemenl and the

Ba¡kFacilities; and 5) faxed,mailcd, orcausedtobe deliveredbyothermeans docunrents andothsr

eommunicatio¡s to Sunbe¡m and Alhr¡¡ Andecsm personnel or representativcs located in Florid¿

in coru¡ection with the Tra¡rsaction, the Credit Agreement, and the Bank Facilities.

5, Atthe time of the Trausaction, no pcrsonnel of anypartyto this action that wzs
involved with the Transaction was bascd in Flo¡ida-

R¡SpO._NSn: Consistent with its interprctation ofthe teqn -Transactionf" CPH admits this reqrrest

with rcspcot to CPH. rilith rcspect to Morgan StauleS CPH has made a reasonable inquiry and

locnted a document entitlsd "'Working Crroup List," dated March ll, 1998. CPH bclicves that

docurnent was prepared by Morgan Stanleybeczrue it is att¿ched to a Morgan Stanley cover sheet.

That working group list indicates that Morgan Stanleypasonnel involved in the Transactíon were

based inChicago,Illinois andNewYolç New York, However, CPH is r¡nableto verify the s,ccur¿cy

or completeness of that document. CPH laoks Ltrowledgp or information sufficient to answer this

rcquest a¡rd therefore de,riasthis request insofar as itrelafes to Morgau StanJey. Answering fuither,

CPH states thatporsonnelorrcpreseartatives ofMorganStanleyand/orMSSF: l) raveledtoFlorida

to conductbusiness wift Sr¡nbeasr in connoction wìththe Transaction, the Credit Agreement, and

the Bank Facilities: 2) uavclcd to Florida to conducl, duc dilígence at Sunbenm in counecLion with

the Tra$action, the Credit Agreenent, and the BaDkFacilities: 3) tel.ephoned Sr¡nbeam personnel

orrepresentatives located inFloridain conDection with the Trausaction, the Creditngreement, and

the Bmk Facilities; 4) telcphoned Arthw Andersen personnel orr€pre.seilatives located in Floridn

i¡ connectiou witl¡ the Transactioq the Crcdit Agrccment, and the Bank Facilities¡ and 5) faxed,

-5-
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nailcd, orcar¡Eedtobe delivor€dbyothermeans docurncur¡ and othe¡communiostions to Sunbeam

atrd Arthur Andersetr personncl or representatives locatod in Florída in conncctio[ with the

Transaotion, the Credit Agfccment, a¡¡d theBanh Facilities'

6. |r[e current employee of any paÍy to thí,c actîon tbat wæ involved with the

Transsption is bæed in Ftorida.

RESIONSE: Consistentwithieintøpretationofthetenn"Transaclion,'CPH admitsúis request

with respect to CPH. With respect to Morgan Staule¡ CPH häs made a reasonablc inquiry and

tocatcd a dosument entítled "\Yorking Group List¡" dad March I l, 1998. CPH believes thrt

document was prepared byMorgan Sturleybecause it is attached to a Morgan Stanley cover sheet.

That workÍng group lÍst indicatcS rhat Morynn Stanleypersonncl invoþed in thc Transaction were

base.d inChicago,Illiuois andNew Yorh New York, ÉIowevor, CPI{ is unableto voriffihe accuracy

or corrpleteness of that document or whEthcr it reflects thc currilr location of Morgart Stanley

personnel that were invotved in thçl'ransaction. CPH lAokskrtowledgc orinfonnation suflìcicnt lo

answer fhis request and ths¡eforc dcnies this rt4uest insofar as it relates to Morgan Sunley.

Answering fi¡fher, CPH states that Moryan Stanley hæ offices in Florida including: Wcst Pa¡m

Bøch,palmBeach, NorthP¿lmBcach, DelrayBeacl; EocaRaton, C,oral Gables, O¡lando, Miami,

Aventuz, Hallandalc, Planøtion, Fo¡t l¿uderdale, Coral Springs, StuarL Naples, Wiuter Park,

Eustis,Doland, tffíuter Haven, Ocal¡, Gainesville, St, Augrstine, Ponte Vedralleach, Jacksouville,

T*pq Cleuwatø, St. Petersburg, PortRichey, Ormard Beach,Tallahassec, Vatice, h'¡ntaGorda'

Sarasot4nradenton, CapeCora!, Melboumc,Port St. Lucie, VeroBeact\ Indiâlantic, anrl Pcnsacola

7 CPH, MS & Co., MSSF and MAFCO are headquailered in New York

¿ø'd Þarø ¿z.9 zlt
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RDSPO.N-$Ð; CPII a.l.qits that CPH, Mo¡gon Staoley, MSSF and M-I|'FCO h¿ve their p'rincipal

plâpes ofbusiness in New York Answerìng fu¡ther, CPIIstates that MorganStanley has offices in

Ftorids, ínoluding: WestPalm Beaph. Palm Ðeach, North Palm Boac\ Delray Beach, BocaRaton'

Coral Gabler, Orl'ardo, Mi¡mi, Aventurq Halt¿ndalc, Plantation, Fort l¡udcrdale, Conl Springs,

Stuart,Naplee,WinterPa¡k, ErstÍs,Deluul,WinærHaven, Ocala,Gainesville, St.Augusiuq Ponte

Ved¡a Bcach, Jacksouvillo, Tampa, Clea¡waten, St' Petersbrug, Port Richcy' Orura¡rd Ë]cacll

Tatlahassee, VcnicÆ,PuntaCrorda' Sarasola, Bradeaton, CapeCoral, Melbourne, Port St' f¡¡cio,Voro

Bçaçh, lndialantic, aud Pensaco!4.

g. CpH,MS &Co.,MSSFandN{AFCo'sprincipalplacesofbusinessareinNewYork.

RE$PON$Þ; Admitted. fursweringñrrber,CPH statesthatMorganstanleyhasofficæs inFlorida,

including: West Palm Beach, Pat¡n Beach, North Patrm Beach' Dclray Beach' Boca Raton, Coral

Gables, Orlando, Miarni, Avørhu4 tlatlan<talo, Plantrttion, Fortlauderdsls' Coral Springs' Sh¡art'

Naples, winterPark,Eustis, Deland, winterHaven, ocal4 Gainesvillg st- Augustine, Pontevedra

Beach, Jacksonville, Tampa, clearwater, st, Petenburg, Port Richey, onnand Beach Tallatrassee,

Venice, Punta Cy<¡rdg Sarasota Bradrurton, Capc COnl, Melboume, Port St' Lucíe, Vero Beach'

Indialantic, and PersscÆla,

Thepersonnclof cPH,MS &Co., MSSF and lvlAFco thatwore involvedwiÜrthc

Traruaction ate based i¡ New York'

RESPONSE;. Consistentwith is ìntcrpret¿tion of thE term'TTar¡s'¿ction," CPH admits tlús request

with respect to CpI{ and lvlAFCo. Anslering further, CPH st¿tes that some of the MAFCo

personnel involvod in ttre Transaotion maintoin residmces in Florida. With respect to Morgan

Stanley, CPH hasmade a reasonable irquiry and located a document entilled'Working Group List,"

8Ø'¿ ?A?ø ¿¿9 ¿rL
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datedMarch l t, 1998, CPtf belicves that docr¡ment wã6 preparedbyMorgan SUnley because it is

^ÌTachedto 
a Morgan Stanley cover sheet. That working group list indicates that Morgan Stanley

personrrel involved in tho Transaction were based in Chicago, Illinois and New York, New York,

Floweyer, C?H ís u¡rable to veri$ tlte accuracy or complstcness of that documcnt, or whether it

roflects the cunpnt location of Morgao Stanley personnel who were involvçd in fhe Transaction'

CPH Iacke loowlcdge or information sufEcient to atrswer lhis request and therefo¡e dcrdes this

tequest Ínsofârasitrelatesfo Morgan Stanley. Answeringfirther, uponinformation and bcliel CPH

states that moro thanone Àlorgm Stanleyindividual involved with ùe Transaction is not ctrrrently

basedinNewYork WithrespeottoMSSB, CPHhasmadeareæonableinquiryand located multiple

documents entirled "rilorking Oroup Li6t" that appear to idcntify tho pvrsonne¡ ¡avs[ved witlt the

Trarrsaction, However, those dooumenb do not inolurle perconnel from MSSF' C?H lacks

knowledge or inf'ormation suf6cÍent to ansrr¡erthis request andthcrefore dsr¡ies this rcqucst insofar

as it relatcs to MSSF. ¿nswering firflher, CPI{ søtes that pøsonnel or representatives of Morgan

Stanley and/orMSSF: 1) tavclcd to Florid¿ to conduct btui¡ess with Sunbeam in connection with

theTraosaction, theCreditAgeemcnt, and(he BankFacilities;2)traveled to Floridato conduct due

diligence at Sunbeam in connection with the Transaction, the Crcdit Agreement, and thc Bank

Faoilities; 3) lelephoned Sunbeampersorutel orrcprossr¡tâfives locatcd inFtorida in connectionwittr

thc 'Iransactioq the Crcdit Agreement, and the Bank Faoilities; 4) telephoned fulhur fuidersen

petsonnel or represørtatives located in Florida in connection with the Tra¡rsaction, the Credit

Agreement, and the BankFaoilities; and 5) færed" ntailed, or causcdto be delivered by otlrer means

docun¡ents and othor communicatiors to Sunbeam and Afhr¡r /rndersen Personnel orrcpresentatives

locatedin Flo¡ìdaín oonnsction with ths Transastiou, the Credit Agreemenl' and fhe BankFacilities-

6Él'J ÞAÞø ¿¿9 z',tç.
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I 0. Ar the tims ofrhc Trausaction, tLe personnel of CPH, MS & Co., MSSF and MAFCO

that werB involvcd with ¡he Trausactron wcre bascd in Ncw York.

RESpONSE: Consistcnt withits interpretation qfthe term'"Transaction," CPH admits thisrequest

witb respect to CPH a¡rd lvIA!'CO. Ansvering fu¡ther, CPH statcs thst some of the MAFCO

personnel involved in the Transaction maintained residsnc¿s in Floriila at the timc of thc

Transaction, With respcct to Morgan Stanley, CPH has made a reasonabtc hquuy and localed a

dooumcntentitled "Working Group List," deted March 11, 1998, CPH bclÍovesthat documer¡t wss

preparcd by Morgan Stanteybecause it is attached to a Morgan Stanley oovçr sheet. That working

group list indicates that Morgur Sranley personnel involved in the Transaction were bæed in

Chicago,Illinois and New York, Nelv York, tlowwe'r, CPH is unablc to veriry the accuacy or

completeness of rhat dooument. CPH lacks knowledge or infomration zufIioÍent to answer this

request and therefore dcnies rhís rcquest insofar as it rolafes to Morgan Stanley. \Yith rcspect to

MSSF, CpH has made a reasonable inquiry a¡rd located multìple docume,:rts entitled "Working

Group Listl' that âppeü to identí$ the personnei involved with the Transactioru However, those

documents do not includepersonnel from MSSF. CPH laoks knowledge or information sufficienl

to answsr this roqucst and therefore deuies this request insofa¡ as it telates to MSSF. Answering

firlher, CpH states rhrt percoúel or rcpresentativç¡ of Morgan Stanloy anÜor MSSF: 1) traveled

to Florida to conduct busincss wirh Sunbeam ín conneotion with ths Transactioq the Credit

Àgrcernearf, ard lhe BankFacilities;2) traveled to Ftorida to conduct due diligence at Sunbeam in

connection witlr the'fransactior\ the Credir Agreernent, and ttre Bar¡k Facilities; 3) telephoned

Sunbeam pcrsonnel or re,presentatives located in Florida in connection with the Transaction' the

Credit Ag¡eement, and the Bsnk Faciliriss¡ 4) telephoned Arthur Andersen pcrsonnel or

representatives located inFloridain conncction with theTransactior:, the CleditAgreem€nt, andthe

BankFacilities; and 5) fudmailed, orcausedto be delivere¡lbyothermeats documents and other

øt-¿ Þavø L¿s ¿vx

-9.

x30TI (INU U3t{N3f åS:9I tØæ-ÞZ-¿35
16div-000634



communicario¡6 1e guqbeam and A¡th¡¡ A¡dersen personn€l orrepresenl¡[ves located in Florida

in connection with the lra¡sactioq the credit Agreement, andthe Bank Facilities-

11. MS & Co, is headquartsrcdinNew York

RF_gp_gNSEi CpH admits rhat Morgan Stanleyhas its principal place of business inNcw York.

¡.nswering further, CpH stares that Morgan Stanley hæ oflices in Florida. includlng: Wcst Palm

Beacb palmBeach NorthPalm Bcach, DelrayBoachnBoca Raton, Co¡al Gableq Orlando, Miaml

Àvcmtgra, Haltandalc Pla¡rarion, Fort Lauderdale, Coral Springs, Stuarq )'Iaples, Winter Park,

Eustis, Deland, winterHaven, ocal4 Gainesville' St' Aueuf¡ne' PontcVodraBeach' Jacksonville'

Tampa Clearwatet, St. Petenburg,PortRiche¡ OrmandBeach,Tallahassec,Vcnicg PuntaGordq

samsot4 Bradentón, câpecoral, Melboumg Port st. Lucie,vero Beach,Indialatttic, and Pens¡cola'

12. MS & C-o.'s principal place ofbusinss is inNeur York-

RSSPONSE: Admiüed, Answeringñ¡Ither,CPHstatestharMor8anstanleyhasofficesinFlorida

including: West Paln Beach, Palm Beach, North Palm Beach' Delray Beach, Boca Ratoru Coral

Oal¡les, Orlando, Miami, Averitura, Haltandale, Plantation, FoÉL¿udgfdale, Coral Springs, Stuart'

Naples, WinterPark, Eustis,Dcland, WinterHaven, Ocala, Gainesvitle, St' Augustine, PonteVedra

leach, Jacksonville,T*P4 Clearwatet, St. Pctersbrug, Port Rjchey, Ormand Beach, lallahassee'

Venice, Punra Gord4 Saræota, Bradcnton, Cape Coral, Melboumg Port St' Lucie, Vcro Beach'

fndialantic, and Pc ns aco I a.

l3- At the timeof theTransaction, noMS & Co. pcrsonnel iuvolved with thc Transaction

wcte based in Florida.

i]'d I?BÞø L¿S ZTL
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RESPO.ITISE: Consísten¡ with its interpretatiou of the tern "TransâCtion'" CPH has mede a

reasonable inquryand located a document entitled "w'orking Gr*p List," dalcd March 1 l, 1998'

cpH belicves that documeo,t was prcparcd by Morgan stanley becaüse it is attached to a Mor8an

Stanley cover sheet. That worhng goup list indicates tbat Morgan Stauley personnel involved in

¡heTtans¿ctionwerebased inchícago,Illinois andNeç¿YorhNavYotk- Howevcr, cPHis ttnable

to veris the accuracy or completetress of that docr¡glent. cPH lacks howledge or information

zufficicnt to ariswçf this requost and therefore denies this request. Á¡swering furthet, CPII states

thatpersonuel orrepreserrtatives ofMorgansUrteyand/orMSSF; l) traveled tp Floridat'o oonduct

business with Sunbeam in conncction with thc Trans¡ctìoq the Cledit Agrcement, qnd the gank

Facilities; 2) travelcd to Florida lo conduct due diligence at Sunbean in oonnection with the

Transactioq the Credlt Agreenrent, and the Bank Faoilitias; 3) telephoued Sunbea¡n personnol or

re,presenratives locatedin Ftorida iu connectionwiththcTransactionrtheCreditAgreement andthe

Bank Facil,ities; 4) tolephoned Afihru Andersen personnel or represenLâtives located in Florida in

connecËon with the Transactioq the Cþdit Ag¡eem€nt, and the Bank Facilitics; aud 5) faxed,

rnailed, or çaused to be delivered by othor means documents and other comruunicqtions Sunbeam

and A¡thur A¡derscn pcrsonncl of tePresentatives located in Florida in corurection with the

Transaction, lhe Credit Agreeuøtt, and the Banlc Facilitiæ'

14. No MS & Co. personnel involvcd with the Transaction are based in Florida'

RD$PONSE: Consistsnt wittr its interprctation of the lelrlt "Ttansaction"' CPH has made a

reasonablo ínquiry and tocated a docurncnt entitled "Working Cnoup List," dated Ma¡ch i I' 1998'

CPH belicves that document was prepued by Morgun Stanlsy becaWe it is attached to a Morgart

starrtey cnver sheet. That worhng g¡oup lisl, indicates that Morgan stanley porsonnel involved in

¿t'¿ ,gÞø Lzç ¿It
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thelransagtion wsfcbqscd irr Chicago,IllinoisüdNcwYork,NcwYork' Ilowever, CPH isunable

to veriffthe accu.racy or completeneEs of that documeDt, orwhether it reflects the current location

of Morgan Stanley pccsounel who wcre involved in the Transaction' CPH ìacks h1owlcdge or

Ínformation sufücientto rnsw€r this nrquest and thereforc denies this request. Answering further'

cPH states that Morgan Stanleyhas officæ in Florida, including: westPalm Beadr, Palm Beach'

NolhPahnBeach, DelrayBeach, BoCaRstos, Coral Gables, Orlando' Miami' Aventura'Ilallandalo'

Plantafion, Fort Lauderdale, Coral Sprin$, Stu¡rt, Naples' Winter Park' Eustis' Deland' Wnter

¡{¿ven, Ocala. Gainesville, St. Augustine, PontevedrsBeacþJacksonvítle, Tg[ipq Clearwatcr' St'

Petenburg, Port Richey, Orrnand Beach Tallahasses, Vetrice, Pturta Gord¿ Sarasota' Bradenton'

Cape Coral, Mclbourne, Port St' Lwie, Vcro Beacb' Indìalmtic, and Pensacola.

1.5. MSSF is headquartercd in New York'

RESPONSE: cPH admits thal MSSF has its principal placo of business in New York'

r6 MSSF's principat place of business is in New York'

BESPONSE: Admined

17. At the tÍme of the Transaction, no MSSF personnel involved with the Transaction

were based in Florida.

RESPONSE: conSiStent with itS interpretation of the terat 'Îansaction," c?H has marle a

roæonable inquiry and located multiple ¡locumanls entitled "Working Group List" that aPpêar to

identify the personneì involved with thc Transaction, HowevcË those documenls do not include

persouel from MSSF. cPH laoks knowiedge Or information sufhcicnt to answer this request and

thercfore denies {ris request. A¡swering firrther, cPH states lhat personnel or represerttatives of

Êl'd vaÞø ¿¿s ¿Ie-
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Morgan Stanley and/or MSSF: l) f¡avrled 1o Florid¿ to conduct business with Sunbeam in

connection with the Transaction, the Credit AgreemenÇ nnd the Bark Facilities; 2) t-avclsd to

Florida to conduct due diligence at Sunbeâm in connection with the Transaction, the CTedit

Ageement, andtt¡eBarikFacilities¡ 3) telephoncd Srurbearnpersoûrclorrc,presentãtives locatcd in

Florida in oonnection wíth the Transaction, the Credit Agrcement, and the Bank Facilitics; a)

tclephonud Afhu¡ Anderse,nporsonnel or representa{ives located inFlorida in connection wÍth the

Tlansaction, the Crcdit Agreeu.ent, and tle Bank Facilities; and 5) fa,xed, mailed, or car¡-sed to be

delivered by othermeans documents and othercommruricatÍone to Srubcaur a¡rd A¡thur Anderscn

personncl or representatives located in Florid¿ in connection with the Transaæion, the Credit

Agreement, and the B¡nk Facilities.

18. No MSSF personnel involvedwith the Transaction are based in Florirla.

RESPONSE¡ Consistcnt wlth its interprvtation of thc term 'Transaction," CPH has made. a

reæonable inquiry into the dooument in its possessìorL includìtrg workìng goup lists produced by

Morgan Stantey. However, those docurnents do uot i¡clude persounel fr,orn MSSF. CPH lacks

knowledgc or informa{ion sufñoicnt to answsr this request and therefore dsdes this rcqucst,

19. CPH is headquartered in New York.

RESPONSE: CPH admits that its principal place of business is in Nerv York.

20. CPH's principal place of busi¡ess is i¡ New York

BESLONSEI Admiued,

rc)'J ÞBrø ¿,zs zl'ì
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21. Âtthe time of theTransaction, theCPllpersorurel involvedwiththeT¡ansaction were

based in New York

RESPQNSE: Consístent with CPH's interpretation of the term "Tra¡rsaction," ad[litted.

22. Ths CPH porsonnel invotved with tbe Transaction a¡c bascd in Ncw York.

RESPONSE: Consistent with CPH's interpretation oitlr" term "Trusaction," aùr¡itted.

23. No CPH personnel involved with thc Transactionwere based in Florida,

RESPONSB Consiste,lt with CPH's interpnetrtion of the term'TÍutsaction," ãdrnitted.

24. N{AFCO io headquartcred in New York-

RESPONSE: CPH artm;ts thatMA}CO hÂs its principal place of business is Ín Neut York

25. MA.ICO's priucipal placc ofbusiness is in New York.

RESPONSE: Adrnitted

26. At thetirneoftheTra¡¡saction, theMAICOpøsonnel involvedwiththcTransaction
were baced in New York.

RES'IQNSE: ConsìstcntwithCPH'sinterpretationofthetcm'Trausaction," admitted. Artswcring

furher, CPH staæs that some of the MAFCO personnel involved i¡ the Trar¡sactìon maintained

residences in l¡lorida at the time of lhe Txansaction.

2'1. The MAFCO personncl involved with the Transaction are based in Ne$r York

¿ø'¿ ÞgÞø ¿zs ¿lt
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EE$P.-0NSE: consisteut with its interp,retation of thc tsrm ,Transaction ,, afuiitted. Answering

furlhed, cPH stztes that some of the MAFCO pcrsonnel iuvolvcal in the Trarsaction maintain

residences in Florida.

28.
New York

At thc time ofthe T¡ansaction, Rouatd O. Petet¡nan rcsided af 36 East 63'd Stæer in

RES.PONSE: consistent with is interpretationof the term ,Tra^saction ,,cpH adrnis ürar, at fho

time of tbe Transaclion, Rouald o. Perelman maintained a residetrce at 36 East 63d Sh.eet, New

York, New Yotk' Ansveríng furtho, CPH states that, at the time of the Trans¿ction, Ronald o.
Pe¡clmaq mai¡tained a resideilce in p¡lm Beach, Flo¡ida-

29. Ronald O. perelman residcs in New yoù.

RE cII admits that Ronard o- pøerman maintains a residence in New york.

Arswering furlher' GPI'I states that Ronald o. Perelman maintains a residence in pal¡n Beach,

Florida.

York.
30 At the timc of the f¡ans¿stis¡, Howard Gittis ¡esided at760park Avenue in New

RI0SPONSE: Consistentwith its inrerpretafion of the lerm ('Transaction,,, 
cpp adrnits traf, ar the

time ofthc Transaction, Howard Giuismaintained aresidenco ¡t 260parkAvcnuc, New york, New

York' Answering furtha, cPH stafes thaÇ at the timeofttreTransaction, HowardGittismaintaincd

a ¡esidence in Falm Beach, Floriifa,

York
3t At tlte time ofthe Trar¡sac(ion, Howani Gittis¡esided at500 oxFasture I¿ne inNew

EØ'd þgÞø ¿-zs zlt
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IGSPO¡ìSE: Consistentwith iß interprctation ofthe rerm'lfransaction," cpH ad¡nits that, at ûre

time of the Transaction, Howæd Gittis maÍntained a residence at 500 Ox pashrre l-ane in

Southampto4 Nav York. fuiswering frulher, CPH ststes that, at the time of the Tlansaction,

Howard Ginis maintsined a rcsidencc in pal¡n Beach, Florida.

32. Howa¡d Gittis resides in New yorlc,

RE$PONsE: CPII admits that Ilow<rd Gittis maíntains a residmco in New york. Answering

further, CPH states that Howüd Gittis maint¿ins a residencc in palm Beach, Florida,

33 At thc tÍme of the Tlansaction, rames R, Maherrresided at 775 parkAvenue in New
York.

BÞSPONSE: Consistentwith its interpretation of thererm'"Transaction," CpH admits thaÇ at the

time offhe Transacfion, James R, Mahø måintaìned a rssidence at77Í park Avcnue, Now york,

New York.

34. Jarnes R. Muherresides in New york.

RESPQNSE: CPH ¡dmits that Jame¡ R, MahermaiutairLs a resideoce in New york-

York.
35 At thc tùne of tho T\aqsaction, Paul E, Shapiro residcd at 8 East 75ü Steet irr Ne$,

RESPONSE: Consistent wíth its íuterprotation of the term'nTfansaction," CpH admits that at rhe

tinre oftheTransactior¡ PauJ E, Shapiromaiutained arcsideuceatS East 751à Skeet, New yorlcrNew

York' fuiswøingfurtl¡er, CPH state'stbat, atthetimeoftheTra$scfíon, paul E. ShapiromaintaÍned

a rc-sidence in Boca Raton, Iìlorida

ttØ'¿ ÞAVØ L¿S Zlr-
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36 Paul E. Shapiro rqsides inNew york.

RESPONSET GPI-I admits that Paul B. Shapiro maintains a rcsidencc in Ncw york Answering

further, cPH srates that Paul E, shapiro maintaíns a residenr:e is in Florida.

Yo¡k.
37 At the timc of the Tra¡saction, Glenn P. Dickss ¡esidccl at goRivcrsideDrive in New

RESPONSE: Consistent with its interpretation of the ûerm,Tra¡rs4ction,,, CpH ad¡nits that, at the

rime of the Transactioq Glenn P- Dickcs maintained a resÍdence at 90 RiversideDríve, New york,

New York,

38. Glenn p. Dickes resides in New york.

REs,Eg-lN-sEi CPH admits that GlennP. Dickes mainhins a residcnce isNew york

Yo¡k,
Atthe timsofthe Tran¡action, IoramC. Saligresided at 155 Wcst l5ùSt¡eet inNew

IIESPONSE: Consistentwíth its interprctation of the rcnn'îlansactionr,, CpH admits that, at rhe

tirne of 0re Transacdon, Joram C. SrligmaintaÍned a residence at 155 tVest l5ü,Süeot, Nery yo¡k,

New Yo¡k.

40, Jora¡n C. Satig resides in Ncrr yorlc

RESPjùLSE cPH admits that Joraurc. saligmaintaìns arssideûce in New york.

York
4r At the timeofthe Ilausactiort Steven R. Isko resided at400 East 70ü Streerin New

39.
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RESPONSE: Consistent with its inferpretation of thctcrm ,,Tran5¡c¡iqn," CpH ad.mits that, ar the

time of the Transaction, Steven R, Isko maintained a residence atfie}E¿st 70ù Sheet, New york,

New York

42. Sfeven R. Isko resides in Nelv york,

RESPONSE: CPI-I admils that Steven R. Isko maintains a rcsidcnce in Nerv york.

York.
43 At the time ofthe Tm¡soction, J, Eric Hanson resided at 3g Ëast 63d sreet in New

RESPONSE: Dsnied.

44. J, Eric Hanson resides in Nsw york.

RESPONSE: cPH ad¡nis that r. Bric Hanson mainrains a residencÆ in New york

45. Attbe ti¡nc ofthe Transaction, no MAFCOpersonnel involvsd with the Transaction
we¡e based in Florida.

BESP-ONSE: Consistentwith CPH's intcrpretation ofthe term'uÏransaction,,'admitted. Answering

further, CPH states that somc MAFco personnel involved rvith the Trunsaction maintained

residcnces in Florida at the rime of the T¡ansaction

46' No MAFCO porsonnel involved wíth the J'ransaction are based in Florida.

RESL9-NSU ConsistentwíthCPH'sinterprctationoftl¡cl,eml'oTransacrion,,'admrtted, 
Answerlug

furtheç CPH statcs that some of the MAFco persorurcl involved in the Transaction maintai.

resÍdences in Florida.

9Ø'¿ ÞBÞø L¿S ¿tt
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41. Sunbe¿m has officqs in New york

RESPONSE: Admitted- Answering furtþer, CPH states that rhe principal place of business for

s.nbcan (now knowr as Amaican Household, Inc.) is Boca Raton, Florida_

48. Sunbeam has an ofñce at 660 Madison Avenue in New york.

RESPONSE: Admitted, Answering frtrther, cPH states that thc principal place of business for

Sunheam (now lcrown as Amcrican Howchoid, Inc,) is Boca Raton, Frorida.

49. Sunbcau has an oflice at 2 peuu plaza in New york.

RESPONSE: CPH has made a reasonable inquþ into the documcnts in is possession, contacted

directory assistance, se¿rthed intemetyellow pagcs. and searched the westlaw eleclronic database

ofDun & Bradstreet Brsincss DirectoryforNew york, However,none ofthese inquiries indicated

that Sunbeam (now lanown æ Amsrican Household, Inc.) has an office at 2 pglm plaza, New f¡¡¡¡,

New Yo¡k' CPH lacks knowledge or information sufficient to answer this request and therefore

denies this request. Answering further, cPI{ states that Sunbeam's principalplaceofbusiness is in

Boca Raton, Florida,

50. Sunbea¡n ha¡s an offce in S¡{acuse, New york.

RESPONSE: CPH h¿s made a reasonable inqrriry Ínø the d,ocumc¡rt in its possession, contacled

directory assistance' searched interaet yellow pagff, and searched the westlaw elcctronic database

ofDun & Bradstreet Business DircctoryforNew York. However, none ofthese inquirÍes indicates

thatsunbeanr (nowknown¿sA¡rrerican Household, Inc.)has anofûccin Syracuse, Newyork, cpH

lacks knowledge or informatjon sufticie¡rt to answer this request and lherelore denÍes this reque-sr.

Lø'¿ ÞAÞø ¿29 ¿lL
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AnSWering ft¡¡fhe¡, CPII states that Sunbean'r principal plqceofbusincss is located inBocaRatoq,

Florida.

5l' At the time of the TÏansaction, Jerry W. Levin resÍded at l5 East 70d'street in Nerv
York,
RESPO.NCë Consisænt with itsíntøprelation ofthe term'Transaction," CpH admits that, at the

time of üe Transaction, Jery W Levin maintained a residoncc at l5 East 70ù Süeet, New york,

New Yo¡k,

52, IaryW. Levin resÍdes in New york

RESPONSE: cPH admits that Jerry w. Levin maintains â resjds¡cs in New york. Answering

ñrther, CPH states that Ierry W. Lryin maintains a resideuce in Florida.

53.
inNswYork.

AtthetimeoftheTransaclion, Howard Kristol had an offic,c ar 45 Rockefelle¡plaza

R&SPONSE: Admittcd. Answering furthur, CPHstâtes thatHowardKristol maintains a resirlcnce

in Boca R¿ton, Florida.

54,
in New Yo¡k,

At tbe time of ihc Transaction, Albert Dt¡nlap renled an oflioe qt 45 Rockefeltsr plâ-r a

RE$P9NSEi Çonsistent with ils interpretation of "Transaction," CpH hæ made a reasonâble

inquiry and located multiple documEnts entitletl "Working Group Lisf' that appear to idcntiS t¡c

Porsonnel involved wi¿h the Transaction. However, none offlrose documenfs identifies an ofnice at

45 Rockcfeller Plaza in New York for Albert Dunlap. CPH lacks knowlerlge or infonnalion

suflicient to a¡lswer this rcquest and tlrcreforc dcnies fhis request. Answoring futhcr, CpH srates

Bø'd Þ8Þø ¿.ZS z\t
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that, et the time ofthe Transection, Albert Dunlap mainfsined his principat ofEcc in ÞelrayBcach,

Florida and aresidence in Boca Rac,on, Florida

55. The invesûnent bankets refained by Srubcam antl CpH for pwposcs of the
Transactionwere headquartered in New york

BESPONS& Consistent with is interprctation of "Trarsaction," CpH dcnÍes this requcst with

rçspect to CPH' With respectto Sunbeam, CPH admits fhat Morgan Stanleyhad its principalplacc

of business in New York, but also had offices ín Florida and elsewhere outside of New yo¡k.

Answeringfiltheç CFH sf ales that other inves[nent bankersrctained bySunbeasr hadtheirprincipal

place of business outside ofNew York, such æ Llarna, which had its principal place of busi¡ess in

Arkansas.

56' The principal ptace of business of the invcstment bankcrs retarned by sunbeam *d
CPH fcr pwposes of the Transaofion was in New york.

RESPONSE: Consístent with ils intcrpretation of "Transaction," CpH denies this request with

respect to CPH. With rcspeot to Stmbeam, CPH adnüts that Morgan Stanleyhad its princÍpalplace

of busíne¡s in Ncw York, but also had oftces in Florida and elsewhere outside of Nsw york.

fuiswering furlher, CPH states that otherinveshnent bukers retained by Sunbeam had theirprincipal

place of business outsido ofNcw York, suctr as Llama, which had its principal placeof business in

Arkansas.

s7 crcdit suissc Firsr Boston's u,S, headquartøs is in Ncw york

6ø'd vBvø ¿zs ¿lE
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RESFONSE: CPH admits that Credit Suisse First Þoston has offices in Ncw york, atong with

offic¿s in Miami and Tarrp4 Flotida, among other locations thuoughout the United St¡tes and the

rvorld

58' Credit Suisse First Boston's princçal U.S. place of bursiness is in New york,

RESPONSE: CPH admils that Crcdir Suisse First Boston has oflices in New yorþ along with

officcs in Miami and Ta¡p¿, Florida, among othc¡ locations throughout the United States and the

world

59' At the timc ofthe Transaction, theCreditsuisse FirstBosfonpøsor¡ret involved with
the T¡ansaction ryç¡s bæed in New York.

RESPONSE: Consistentwith CPH's interprctation ofrhctenn..Tr¿¡xaction,,, admilted. Answering

furrher' CPH states that Credit Suisse l¡irst Boston had ofhccs in Florida at the rime of the

Trarxaction, aÌnong other locarions tlrruughout the ljnired States and the wo¡ld,

IIE$PONSD: Consisl.ent wi¿h its Ínterpretation of thc lerm "Transact¡0n,,, CpH has made a

reasonabie ínquiry into the docurncnt in its possession a¡r¿ conducted searchcs of an electronic

databæe, detailed in responses ól-64. I{owcver, tlat inquiry did not indicate the cugent locatio¡t

of the Credit Su[sse Finst Boston personnel involved in the Transaction. CpH lacks knowledge or

information sufficimt to auswcr thìs request and thercfore denics this rcquest, furswering fu¡1her,

cPH states that cledit Suisse First Boston has olTices in Miami and Tamp4 Florida, amorrg orhcr

locations throughout the United States and thc world.

60.
New York.

The Credit SuisseFirst Bostonpersorurel involved wirh thcTransacrion arcbased in

øI'd VAr2ø ¿.ZS e\t
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61. At the tirneofthe Transacfion, RobertJ. Duffuresided at4Ol East gt.'Sheet in Nsw
York.

RESPON$EI Consistent with its interpreatiori of .,J¡¿¡1s2¿tion," CpH has made a ¡eæOnable

inquiry into the document Ín its possession. 'lhat inquÍry did not indicale ar¡ address for Robert J,

DufS at the tite of the T¡ansaction. CPH also has conducted a search ofü¡e l¿xisNexis .?-Trak

Person l¡catorFile" elecEonic database. That sea¡ch i¡rd¡cates tl¡at, at some point in time, Robert

J. Dufþ maiutainod a residcrtcc at 401 East El" StÍeet, New yoil<, New york. However, CpH is

¡urableto veriffthe accuacyorconrplstcness ofthatdâtabaseorwhetherRobert J, Duffymainlainett

this address at the time oftheTransaction. CpH lacks information orknowledge sullicientto rnswc¡

this request and therefore denies this request.

62. Robat J, Dufp rr:sides in New york.

RESPONSE: CPH hæ tnade a reasonable inquiryinto tlrs dr¡cumcnt in its possession That inqury

did not indicate whethø Robert I. Duffy currentlymaintains a residence in Nerv york, CpH also

has conducred a search of f,he LexisNexis ,(p-Trak person I¡cator File,, elechonic dafabase. That

sea¡ch indicates that, at some point in time, Robert J. Dutr maintained a residarce in New york.

Howevsç CPH Ís unable to veriff the accuracy or completeness oflhal drtabæs, lacko informatÍon

or knowledge sufficient t¡o answor this requcst, and tl¡ercfore denies this requæt.

York.
63, At lhe tinreofthc Transaction, StevenK. Gellerreside d,zt2l9East8l¡rSt¡eet inNew

-RESPONS.Ei Consistent witt¡ its interpretation of "Transactio¡," CPII has made a rgasonrbte

inquiryinto tl¡e documcnf in its possession. 'lhat inquiry did nor indicate an add¡ess for Stevcn K,

ird ÞgÞø ¿zs zLt
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Geller at the time of thc Tta¡tsâclion. CPH also has conducted a sea¡ph of the læxisNexis .?-Trak

Person I¡czlor File" elecfronrc database. That search indicates that, at SOme point in timo, Stevør

K. Gcllcr maintained a residence at 219 East 8ls Skeet, New York, New york. Horvever, CpH is

unable to verify the accuracy or complefcness of that database or whethef Steven K. Gcller

maintained this addrcss at the time of dre Ttansaction, CPH laclcs informarion or knowledge

suflicient to answer this request and therefore denies this request,

64. Steven K Gelter rceides in New york,

RDSPONSE: CPH has made arcasonable inquiryinto the docu¡rent in its possession. Tbat inquiry

did not indicaæ whsthcrSteven K, Ge[er cun¿nüymaintains a¡esidencc in New york. CpH also

has conducted a search of the LexisNexis '?-Trak Person r¡catorFile" electronic datsbase, That

search indicttcs that, at sorne poinf in time, Steven K. Gellermaintained a resi¡leocc inNew york.

I{owever, CPH is unable to veriVthe accuracyorcompleteness of that database, lacks information

or knowlcdge sufhcient to snswer this request, and therefore de,nies this request,

65. Atthe time ofthcTransaotion, noCrcditsuisseFi¡stBostonpersonnelinvolved with
the Transaction we¡e trascd in Florida.

RFj$P-9NSE: Corsistentwith CPH's interpretation of theterm'Transaction ,, admi6cd, A'swaing

furtlrer; CPH states that credit Suisss First Boston had crf[ces in Flo¡ida at the timc of thc

Transaction, among orher lrrcrtions úuoughout the unitcd statçs and the world.

Florida
66 No Crcdit Suisse First Doston persounel involved with tlre Tra¡æaction arc based in

zr'¿ ÞaÞø L¿s zlL
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RF^SPONSE: Consistent witl its ínterpretafion of "Transaction," CPI{ has nrade a reasonable

inquiry into the dootrmcnt in im posscssion and conducted seerches of an electro¡ic dafabase,

detailed ínresponsesól-64. Howeve¡ thatínquirydid not indisatc thecr.rrrenilocationof¡heCredit

Suisse First Boston pøsonnel iqvolved in the Transaotion CPH lacks lsrowlcdgc or information

sufficient to answer tÍis request and thcreforc denies this request. Arrswering further, CpH states

that Cre¡lít Suisse First Boston h¿s oflïces in Miami and Tampq Florida. smong other locations

ltuoughout tïc United States and the world.

67. Emst & yormg LLp is headquartered in New york,

RESP-ONSE: CPH admits thatEmst & Younghasoffices inNewYork, Anwering frrrthø, CpH

states that Ernst & Young LLP has ofñces in Ìvcst Palm Beach, Tampa, Miami, Jacksonville,

Orlando and Fo¡t L¡uder<lale. Floridq ámong oürer locations tfuoughout the United states and the

world.

68. Enrst & young LLp's principar prace of busincss is in New york.

I{ESPONSD: CPI{ adrnits thatEmst & YoungLLP hæ offices inNew york, Answcring fr'rher,

CPH states that Emst & YoungLLP hæ ofüces ín West Palm Beach, Î*pn Mialni, Jacksor¡ilte,

Orlando a¡rd F-ort l¡uderdale, Florida, amotrg olher locarions throug[out the united Stares and fte

world.

69' At thc time of the Transnctio¡t, the Emst & Young LLp personnel involved with thc
Transadion were bascd inNew york.
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RESPoIYSFI Consis'tent with its interpretation of fhc lsnn ''Transaction,,'cpr.I adu¡its that some

Emst & Young LLP personnel involved wift theTransaction were based Ín New york, but orhers

were based outside of New York.

York.
70' The Ernst & Young tIP personnel involved rvíth thE Transacfion ¡re based Ín New

RESPONSE: Consisf.øt with its iuterpretation of lhsterm "Tra¡¡saction," CpH adrnits that some

Emst & YoungLLP persorlnel iuvolvedwith the Transaction are bnsed in New yo¡k, butothers are

ba.sed eu¡side of New york.

RESPONSE: Consistent with CPH's interpretuion of the term ('Trausactíon," 
CpH admits that,

at the time ofthe'I'ransaction, GeraldD. Cohen maintained a resi¿ence at 505 East79ò Sheet, New

York, New York.

72. Genld D, Cohen rcsides in New york.

ßPsìLoNsE: CPH ad¡nits that Gerald D, Coheu maintains a resirlence in New york,

71.
New York,

73.
in New York.

At thc time of the Transaction, crerald D. cohcn resitted st 505 East ?9,h strcct in

At the time of the Transactio4 Michael J. Fitzpatrick resided at 135 East 69ù Steet

RESPONSE: Cousistent with its interprctation of thc term '"TrznsaÇtion,,, cptl has made a

re¿sonable inquiry and locatcd a doctrmeut entìtled "Workiug Group Lisf," dated March l l, 199g.

CPH believes thaf docum€rnt was prcparecl by Morgan Stanlcy because it is attached to a Morgan

Stanleycovershcet' That workirggoup list in<licate.s a¡l adrl¡ess of 135 Eastó9ù Srrcel, New yor(,
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New York for Michael J. Fitzpatrick. Höwever, CpH is r¡n¡blc to vcriff the accuracy or

completeness of that document, lacks loowledge or ínformation sufficierrt to answer this requcst,

and thercfore denics this request-

74. Micbael J, Fitzpahíck resides in New yort<,

RFSFONSE: CPH ha.s made a¡easonable inquiry into the document in itspossession. That inquiry

did nol indicate whcthc¡Michael J, Fiupatrick currentlymaintains a rcsidence in New york. CpH

aJso ha's conducted a sea¡ch of the LexisNexis'?-T¡ak Person Locator File" elecfronic database,

That scarch indìcates tlat, ar some point in time, Michael I. FitzpatrÍck maíntained a residence in

New York, Howevø, CPH is unable to verifiüe accuracyor compleleness ofthatdarabase, lacks

inforrnation or knowledge suffîcisot to answer this request, and thqefore denies this requcst.

75.
New York.

At the time of thc Transaotion, Mitchell Rosendorf residcd at 83-83 118û St¡eet irr

RESP-oNSE: Consistent with its iuterprctation of the term "Trânsâction," CpH has mule a

¡easonable inquiry and located a docurnsnt entitlcd "Working Cnoup Lisç" dated March I l. t99g.

CPH believes that documenl was prepared by Morgon Sunley because it is attached to a Morgan

Stanlcycover sheet, Th¿t working group ti$ indicates an address of 83-83 i igù Street, New york,

Netv York forMitchelt Rossrrdorf. Howcver, CPH is ¡urablc to verifi the accuracyor completaness

of that docurnent, lacks knowledge or informatíon sufflroient lo answer rhis request, urd therefore

denies this request,

76. Mitchell Ro.sendorf re.sides in New york

RBSPONSE: CPfladmitsthatMitchellRosendorfmaintaÍnsaresidcnceinChappaqu4 Navyork.

s|J ÞaÞØ ¿.¿s ¿ll
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71. Afhur Andersen LLP is not headquartered in Florida.

RESPONSE: CPH adrnits that ArfhurAndeñon's princlpal placc of brsiness is Chicago, Illinois.

Answeringfurther, CPH statesthat, atthe time ofTransaction, ÄrthruA,ndersen hadolfices in Wcst

Palm Beach, Fort I¿uderdale, and MioÍli, Florida among other locations. Moreover, the principal

auditon performing the Sunbeam 1996 and 1997 audits werebæed inA¡thur Anrlerscn's WestPalm

Beach and Fort Lauderdale, Florida ofhces.

78. Cooper ["rc] & Lybrand LLP is headquartered in New york.

RE$.PQNSE: cPH dearies this requcsr because coopen & Lþraod uo longø exists,

79' Thelaw firms that advisedSunbeamandColcmaninoonnectionwiththeTransrcrion
werc headqua¡tered in Nsr¡/ York

RESPONSE: Consis tent with itsinterpretation ofthc te¡m'Transaction " cPH admits thet the law

firm that adyissd Sunbe¿mhsd a¡r office in New YorK but also had offices in locations Ûrrougtrout

the United States and tbc wo¡ld. \trithrespect to Colernan, CPHadmits thatoneofürelaw firmsthat

advised Coletnan had its principal place of business i¡r Nsw Yorlc, but th¿t oü¡er law firms thaf

advised Colcman had tlLeir principal plaoes ofbusiness outside of New york.

80. The principal place of business of atl of the law fLrns that advised Sunbeam a¡d
Coleman in cormeotion with the Transaction was in Now york.

RÍ',SPONSE:, Consistentwith its rnterprefation ofthe terqr"Trausaction," CPH ¿clmits that the law

fit:u tìrat adviscd Sunbeam had an officc in New York, but also had offices in locations thruughout

theUnitedStafes andtheworld, With respectto Coleman, CPH admir0rat oneofthelawfirms tlrar

9r'd ÞaÞø Lz1 ¿vE
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advised Coleman had its principal place of business in New Yorþ but that other law firms ¡har

advised coleman had their principal plaoes ofþusiness oufsidc ofNew york.

81. The lawyers that advised Sunbeam and CPH in connection withthe Transacfion were
based in New York-

RESPONSE: Cor¡:sistentrvifh its interpretation ofthe term ..Transaction,"CpH 
admits someoflhe

lawyers that advised Su¡benm wcre based inNewYorþ but Lhat othe¡ lawyers that advised Sunbeam

we¡o based outside of New Yo¡k. Withrespect to CPH, CPH admits that some of the lawyers rhat

advised CPH wercinNewYork,buttlrat otherlawyasthat advisedCPHwerebased outsideofNew

York

82, waohtell Lipron Rosen &,Kav,is headquarrered ín New york.

RESPONSEI CPHadmis thatWachtell LipløRosen & Katz'sprincipalptaceofbusiness is New

York.

83. Wachtell Lipton Rosen & KaÞ's prìncipal place of business Ís in New york.

RESPONSE: Aùuined.

84' At thetime oftheTransaction, the lVachtellLiptonRossr & Katzpersonnel involved
wilh the Transaction we¡e based in New yo¡k.

RESP.-ONSE: Consistentwith its intcrpretation ofthe tcnn'lransacríon," CpH admits that, at the

lime ofthe Tmnsaction, the tvVachtellLiptonRosen &Kalzpcrsonnel involvedwiththeTransaction

rvere based in New York.

gL/Lt'¿ ÞgÞø L¿9 ZrX
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85. The Wachtelt Lipton Roscn &I<arzpersonnel involved with the Transacfion are
based Ín New York.

RESPONSE¿ Consistent with Íts interpretation of the lerm 'Transaction"'' CpH states that it has

nnde a rcasonablc inquiry into the document in its possession and conducted searches of an

elcctronicdataba.se, deailed intesponses 86-113. Howevc.r,that inquirydiduotindicatethecurrenr

locotion of the Waohtell Lipton Rosen &Kz?personnel involvcd in thc Transaction. CplI lacks

knowledge or infonrration sufficient to a¡uwertlds request and therefo¡e denies this requcst.

Yo¡k
86. At ths time ofthe Transaction, Martin Lipton resided al 550 park Avenue in New

RESPQNSE: Consistent with CPH's interpretation of the tsrm'nT¡ansacfion," CpH admits thaq

at the time ofthe T¡ansaction, Martin Lipton maintaineda rcsideqce at 550 pa¡k Avenue, Ncw york,

New York

87. Martín Lipton resides i¡¡ Ncw york,

REsPoNqE; cPI{ admits that Martin Lipton maintains a nsidencc in New york.

88.

in New York.
At fhe time of the Traruaction, Adam o- Emmerich resided at l7I west zl. Sheet

BESPONSE: Cor¡sistenf with CPH's intcrprctafion of the term'"TransactÍon," CpH adnrirs ürat,

at the time of the Trarrsaction, .A.dam o, Emmerich maintajned a ¡esidence at l7l west zlsrstrcet,

New Yorlç New Yt¡¡k,

89. Adam O. Emnerích rcsides in New york.

RESPONSE: CPH ad¡rits tt¡at ndam O. Emmcrich maintains a residence in New york.

a¿/Bt'¿ ÞBvø L¿s Zl'
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90
New York.

At the tirnc of the Transactio¡, Stevcn.Á.. Cqhen rcside.d aJZSO y/est 99ù Street in

RESPONSE: Consistent with ifs interpretafion of the tsrm "Transaction," CpH has m¡de a

reasonable inquiry and Jocatcd a document entitled ..Worfti¡g Group List." darcd .{ugrst ?, t99g.

That working goup list indicates arr address of 250 Wsst 99ù Street, New york, New york for

StevenA- Cohe¡l' llowever, ÇPH isunable tovcriSthcaccuracyorcompleteness ofthatdocument,

lacks lcrowledge or information sufÍlcimttó answerthis request, and thçreforc denies tbis request,

91. Steven A. Cohen resides ín Ncw yo¡ìc

nB-slgNSE; CPH has madeareasonableinquiryinto thedoòument in itspossession, That inquiry

did not indicate whether Stove¡¡ A, Cohcn currently maintains a residence in Now york, CpH also

has conducted a search of the LexisNexis ,,p-T¡ak person Locator FilC' elcct¡onic database. That

search indicates that, at somepoÍnt in time, Stevql ,4- Cohen maintained aresidencc inNew york.

Howevg¡, CPH is unable to veri&thc acouraçyor completeness of that database, lacks information

or knowledge suffrcient tO an."wq this rcquesÇ and fhcrefo¡c denies t¡is request.

92 Atthe timeofthe Transaction, Frank L. Millerresided at 141 East 55ú Skeet inNcw
Yo¡k.

BE.SpQN$E: Consistent with its inferpretalion of tbe term "Transaction," CplI has made a

reasonable ioquiry and located a document entitled "Working Group Lisr," dafed Aug¡rst Z, 199g.

Thatworkíng group list indicates an address of l4l EastS5,l Strcet, New york, New york fo¡Frank

L' Miller' However, CPH is unable to veriffthe accu¡acy orcompletencss of that documcnt, lacks

know)edge or information suflcient to answcr this rcquest, and thercfo¡e denies this request.

a¿/6t'¿ Þaw L¿s zlt
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93. Fra¡k L. Mílle¡ resides inNew york.

RESPONSE: CPI{hasmade areasonableinquiry intolhedocumentin itspossession. That inquiry

<lid not indicate rvhether Fra¡ù L. Miltcr cunently maintains a resi4ence in New york. CpH also

has çonducted a search of the LexisNexis'?-Trak Pcrson l¿cato¡ File" clcctro¡ric dal¿bæe. That

search indicates rhat, at some poinf irr timc, Frank L. Mi[e¡ mainhined a resídence in New york-

Horvever, CPH is unable to verify the arcuracyorcompleteness of that database, lacks information

or knowlcdgs suflcient (o answer this request, and therefore dø¡iss this requesf.

94' At the time oftho Transaction, Ha¡oldNovikoff resideri at 369 Esst Shor€ Road in
Kingu Point" IIY.

RESPONSÐ: Consisteut with its intcrpretation of lhc teTm ..Transaction,,, CpH has nade a

rcasorable irrquily a¡ld located a docurnent entitled'Working Group List," dated August 7, Lggg_

'lbat working goup list indicates ar¡ address of 369 East Shore Road Kings poÍnt, Ncw york tor

HaroldNovikoff. However, CpH ls unableto vcrifitheaocur¿¡cyorcompleteness ofthat document,

lacks knowledge or information sufücient to a¡srver this requost, andthcrefore denies tlris rec¡uest.

95. I{a¡old Novikoff resides in New yo¡k.

RESPONSE: CPH has made ateæonable inquiry into the docu¡¡cnt in its pos.session. That inqrriry

did not indicate whetherllamldNovikollcurrently maintains aresidence in New york. CpH also

has conducted a search of thc LexisNcXÍs '?-Trak pcrson Locaror Filc" c.tecbnonic datab¿se, That

search indicalcs that, at some point intung HaroldNovikoff maintained a resicle¡rce in New york.

Howev6, CPH is unable f.o veriS the accuracyor conpleteness of tl¡at database, lacks information

or knowlcdge su{ficicnt to answer tlús request, tnl ürcrefore denie.s this request,

eL/ø¿'¿ ÞeÞâ L¿s ¿lt.
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96,
inNew Yo¡k.

At the tìme of the Transaction, pctEr c. Cannellos [srd rcsidcd at g5 Surton Manor

At the time of thc Transaction, r)avid M. Eirùrom resided at g7 The Scrpentine in

R-ESPONSE: Consistcnt with its interpretation of thc tcrrn '"T¡ansacrior," CpH has made a

rpasonable ínquiry and located a document entitled "'Working Group Li6t," deted Augwt 7, 199g.

Thatworkinggoup list indicatcs atr address of85 SuttonManor, NewRochelle, New york forpeter

Canellos, However, CPH is r¡nable lo verÍfo ¡|re accu¡¿çyor cgmplgtsness of that rlocumøtt, lacks

knowledgc or information sufficient to ensw€r this request, and therefore denios tlús request.

97. Peter C. Canuellos [srcj resides in New york,

RESPON-S,E; CPHhasrnade areasonableinquiryinto the documentin itspossession. ftat inquiry

did not indicate whctherPeter C. Canellos cunentlymainrains a residence in New york, CpH also

has conducted a search of the l¡xisNexis'?-Trak Person l¡cator File', elecrronic database. That

scarch indicates that, at some point intime, peter C. Ca¡rellos maintained a residence inNew york,

Howevçr, CPH is unable to veristhc accìuacyor completeness ofthat database, lacks information

or knowledge suflicient to ânswff this ¡equesl¡ and therefore denies this request.

98.

New York

llE$XONS-Ei Consistent with its interprctation of the term "Transaction," CpH has ruadc a

reasonableinquiryandlocated a document entítlcd Sunbean Corporatìon cntitled"Working Group

List," dated Augtìst 7, I998. That wotking goup üst indicates an arldrcss of 87 Tbe Serpentinq

Roslyn Estates, New York for David M, Einhom. However, CpH is unable to vorify [re accuracy

orcompletøress of that document, lacks knowledgeorinformation sullicientto ansìver this request,

and therefore denies this request.

BL/t¿'à vgvø Leg ¿lt
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99. David M, Einhom re.sides in New york.

RF'SPONSE: CPHhas madearcasonableinquiryinto t}cdocumentinits possession. Thatinquiry

didnot indicatewhetherDavid M. Einhomcurrentlymaintains aresidcnceinNsw york. CpII also

has conducted a search ofthe L,exisNexis.?-Trak person LocatorFife,, electronic database, That

search indicates that' u somepointintirne, DavidM, Ei¡hom maintained a ¡esidence inNew york,

I'lowever, CPH is¡urable to veúS the accuacyor completørcss of that databasg lacks infom:ation

or knowledge sufficient to antwer this rcquest, and lherefo¡e denies this request.

Yo¡k.
100 At the lirne of the Transaction, Deborah L. paul residcd at one Astor place in New

REQPOIYSEI Consisterrt with its interpretation of the term 'lfra4saotion,,, CpH ha.s made a

rcasonable inquiry a¡rd looated a dooumcnt errtítled "working Group List,', dated Augtut 7, rggl.

Thatworkinggroup listindicates an addross ofOneAstorPlace, Ncw york, New york f'orDeborah

L. Paut. Howcveq, CPH is unable to veriff the accuracy or completeness of that documørÇ lacks

knowledge or infonnatíon sufficierrt to a¡lswer this request, and therefore denies t}is requcst.

l0l. Deborah L. paul resides in New york,

RESPONSE: CPH basmadeareasonable inquiryinto the document in itspossession, Thatinquiry

did not indicate whelher Deborah L. Paul currently maiilains a residence in New york. CpH atso

has conduotcd ¿ search of the l-cxisNexis ,,p-Tlak person l,ocator FiIe" elcctrolric datat¡asc, That

sesrch Índicatæ that at some point in tíme, De,borah L. Paul maintained aresidence in New york,

However, cPH is urrabls to verifi the accuracy or coruplulcuess ofthat databasc, lacks information

or loowledge sufficient to answer this requost and thereforo dcnies this requcst,

5L/¿¿' d rrgþø L¿S ¿\t
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I02. At the time of the Transactiorr,Michael S. Kâtze [srcJ resided ar 150 Cotumbus
Avenue in Ncw York,

RE-S-P-QIÍSEI Consistent with its interpretation of the term "Tl¿nsaction," CpH has made a

reasonable inquiry and located a document entitled "Working Cnoup List," datcd August 7, 1998,

That working goup list indÍcates an address of 150 Columbus Avenuc, New york, New york for

Michael S. Katzke. However, CPI{ is rurablc to verify the accurasy or completeness of thal

docurncnt, lackslqrowledgeorinfomration sufficientto arrsworthis request, anil hereforc derries this

requesf,

103, Mich¿el S. Katze [sid resides inNow York

RE CPHhas made ¡re¿sonableinquiryinto tbedocument initspossession. That inquiry

did not indicstewhetherMichael S, Katzkecuncntlymaintaìns aresirlørce inNew yo¡k CpH also

has conductcd ¿ ssarch of the l¡xisNexis ,?-lrakPenon l,ocator File" elcct¡onic database. That

sca¡th rndicates fltat, Alsomepoint intime, MichaelS. Katzkemainta.inedoresidencc inNew York.

However, CPH ís unablc to 'cri$ tho accuracy or cornpleteness ofthat database, Iacks information

or knowledge sufficient to &nswer this requçst, and thercfore denies this requcst.

r04
New York.

At the lime of the Transacdott, Micbael W. Schwanz rosÍded at 5 Riverside Drive in

BESPONSE: Consistent with CPIl's interpretation of tlre term "lransaction," CpH admits that,

al the time oFthe Transaction Michacl W. Schwarø rnaintained a residence ar 5 Rive¡side Drivc,

Ncw York, New York.

105, MichaelW, Sohwa¡tz rosides írr New York

BL/î¿'d ÞAÞø ¿¿S Zlt

-35-

)f,otg qNU dfNNlf vZzLI îøø¿-'P¿-¿31;
16div-000660



RESPONSE: CPH admits t}¡at Michael W. Schwartz maintains o rcsidence in New york,

106. At the time of the Transaction, Paul K. Rowe resided at g40 pa¡k Avenue in New
York,

RESPQl.tl$E: Consistent with CPH's intorpretation of the ferm "Transaction," cpH adrnits thaç

qtthe time of the liansaction, Paul IC Rowemaintained a residence at 840 pa¡k Avenue, Nerv york,

New York,

107, Paul K. Rówq ¡çsides in New york.

RE$PONSE: cPH admits that paul I(. Rowe maiotaio, a ¡esidqrcs in New york.

108
New York.

At the fimeof the Transaction, Rachetle Silverbcrgrcsidcd at 201 East E7ù Sreet Ín

RESPONSE: Corsislent with its interpretation of tüc tenn."TÌansaction," CpH has made a

reasonable inquiry and locatcd a docutucnt entitled "Working Group LisÇ" dated August 7, LggB.

TlÉt working goup list indicates an addross of 201 East 87h Streef, New york, New york for

Rachellc Silverbøg. I{owever, CPH is unable to veri$ thc accuracy or completeness of that

documenr, lacks knowledgc or informationsufficient to answe¡this reques(, and thereforedenies this

requesl.

t09. R¡chelle Sitverbøg resides in Ncw york.

.BESBONSEi CPH has made a reasonable inquiry into the documart iu its possession. That inr¡uiry

did not indícate whether Rachelle Silverberg currentlymaintains aresidenceinNcwyork, CpH also

has conducted a search of the LexisNcxis'?-'frak Person I¡cúor File" eleckonic databnse. That
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search indicaLe.s that, at some poìnt in tirre, Rachelle Silverberg rnai¡rtaincd a residence in New

York, However, CPH is unable to veri& the accuacy or cornpleterless of that databuse, lacks

informarion or knowielge suffiqis¡1 to answer ¡þi5 request, and therefore deniee this request,

ll0. At lhe time of the Transactio4 Ilene K¡able Gotts resided at 115 CentralPark \{est
inNew York.

RFSP-QNSE: Consistent wìth its intcrpretation of the ferm "Trensaction," CPH has mads a

reæonable inquiry and located a doownent entitled "Working Group List," dated August 7, 1998,

That working group líst indicates an add¡oss of I 15 Centcal Park ÏVest, Ncw York, Nuw York for

Ilene Knabìe Gotís. However, CPH is un¡ble to veriry the accuacy or completeness of that

documcnt, lacks Iarorvledgc or hformation sufficient to answcr this request, and therefore denies

this request.

It l, Ilene Knable Gotts rosides in New York,

RESPONSE: CPHhas made areasonableinquiryintothe dosumsntin ilspossession. Thatinquiry

didnot indicatewhetherllleneKnableGottscurrentlymaintains aresidence inNew York. CPH also

has conducted a soarch of tlre LexisNgxis "P-T¡ak Person l,ocator File" electrpnic database, That

seuch indicates that, at some point in time, Illene Knabte Goüs maintainsd a residencs in New

York. Ilowcver, CPH ís ur¡able to verify the accuracy or completeness of that database, lacks

inforrrafion or lcrowledge sufficicnt to answer this requcst, and therefore denics this request.

11..2. At ülc timeoftheTranssclion, MiohaelW.lahnkeresided at l0ParkAvenueinNerv
York

BL/g¿'d tzBVø ¿ZS ¿lX
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RESPONSD¡ Consistent witf, its interpretation of the term "frnnsaction," CPH h¡s made g

re¡son¡ble inquiry urd locatcd a document entitlçd "lVorkiug Group List," daled Augrut 7, t99E.

Thatworkinggoup list indicates an address of l0ParkAvenue, NewYork, New York forMichael

W, Jahnke- Howeve¡, CPH is unable fo verirythe accuacyorc,ompleteness ofthat document, Iacks

knowledge or information sufficieut to answer this rcquest, and therofore denics this rcquest.

i 13, Michael W. Jahnke resides in New Yo¡k,

ßÀSP.9NSEi CPH has made areasonableinquiryintothedocumenl in itspossession. That inquiry

did not indicatc whether Michael W. Jah¡ke cunently maintained a residence in New York, CPH

also has conducted a oeæch of the LexisNøris "P-Trak Person l,ocator File" olectronic databese,

That searchindicates that, atsomepointi¡t time, MíchaelW. Jahnke maintainedaresidenccinNew

York, However, CPI{ is unable to vøify tho acowacy or completeness of tha{ databæe, lacks

infomralion orloow)edge sufficiørt to answer this tequest, and thc¡cforc denies this request.

I14. At thetimeofthcTransactìon, noWachtell LiptonRosen &Katz personnel involved
with the Transaction were based in Florida.

RESPQNSE-i Consistent with CPH's interpreøtion ofthe ¡erm'"llansaction," admitted.

lr5
in Florida,

No lVachtell Lipton Rosen & Kalzpersonuelinvolved with the Trarrsa'ction are based

RESPONSEi Consistent with its interpretation of the term 'olransaction," CPH has made a

re¿sonal¡le inquiry into the document in its possession aud conducted Seafches of an elechonic

database, detailcd in responses 86-1 13. However, fhat iuquiry did not indicate the cunrnt location

e¿,/g¿'d ÞAÞØ ¿Z-9 ZIE
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ofthe WachtellLiptonRosen & Katz pcrsonnelinvolvcd inthcTransaction, CPH laoks knowledge

or information sufficient to answcr this request a¡rd thereforc denies fhis request.

I 16. Skadden Arps Slate Msagher & Flom is headquartered in New York.

RÞSPOI{SD¡, CPH admits that thc Skadden Arps Slale Meagher & Flom hæ an office in Nerv

York, but also has offices in locations throughout the United Stat¿s and theworld.

ll7. Skadden Arps Slate Me aghcr & Flom's principal place of business is in New York,

RESPONSE: CPH admits that fhe Skaddsn Arps Slatc Meagher & FIor¡ has an office in New

Yorlc, but also has offic¿s in locations throughout the UnÍted Statee and thc world,

tl8. At the time ofthc Tra¡reactÌon, lhe Skadden Arps Slate Meagher & Ftom pcrsounel

involved with the Traruaction wøc bascd in Nsw York.

RESPOI.VSE: Consistenl wíth its interprctationofthe term "Transaction," CPH admits thar, at the

tirne of the Transaction, some Skaddsr Ärps Slate Meagher & Plom persorurel involved with the

Transaction were bascd in Nslv York, but others were based outside of New York.

Il9- At thcdñeoftheTransactiorL BlaineV.(Finn") Fogg resided at l185 Park Avenue

in New York.

RESPON.I=E¡ Consistent with its interpretation of the term '"I'raÄsaclion,'' CPH has made a

rsasonablc inqulry and looated a document entitled "Working Gn*p List," dated lvfarch I l, 1998.

CPH believes that document w35 preparcd by Morgau Stanlcy because it is attached fo a Morgan

Stanleycoversheet. Thatworkinggroup Ìist indtcates an add¡ess of 1185 Park Àvenue, New York,

New York f'or BlainE V, (Firur") Foæ. Flowever, CPH ls wìable to verify the accuracy or
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completeness ofthat document, Iacks krrowledge or informatisr cufficicnt to ahswer this requcsl,,

and therefore dcnies thisrequest. Answering firrlher, upon inforrration and belief, CPHstates that,

at the time of l,he Transaction, Blaine V. ('Finn') Fogg maintained a rcsidsncc in Palm Beach,

Florida.

120, Blaine V, ('Finn') Fogg resides in Nerv Yo¡k.

RESPONSE: CPHhas made areasonable inquiry into the document in its possession, That inquiry

did not índicate whetherBlaine V. ('Finn") Foggcurrontlymaintains a¡esidcnce inNew York. CPH

also has conducted a sea¡ch of the LexisNexis "P-Trak Person l¡cator FiIe" electronic database.

That sea¡ch indicatesthat, at somepoint in tirnc, Blaine V. ('Finn")Fogg mainaÌned a residence in

Nerv York. However, CPH is turable to verifythe accuracyorcoqpleteness ofthat database, lacks

infor¡nation or knowledge sufficient to answsr this requc.st, anrt {þg¡.gfsre denies this request.

Answeriag fiuth.r, upon information and belisf, CpH statcs thatBlaincV. (,.Fiu") Foggmaintains

a residenoe Ín Palril Beach, Florida.

12l
New York-

At the time of the Transaction, Timothy F. Nclson resided at 7Gzz 170ù streæt in

RESPONSEi Consistent with its interpretation of thc torm "TraosactÍon," CPH has made a

rcasonable inqulry and locatod adocument entitled "WorkingGtoup List,"datcd Fcbruary24, 1998

and producedbyMorgan Stanley. Thatworkirtg goup lísl indicates an address of76-22170ü Street,

Flushing, New York for limothy F, Nelson, However, CPH is unablc to veriff the accuracy or

complcteness of that document, laoks lnowledge or information sufficÍørt to answcr lhis request,

and fhercfore denies this requesf.
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122. limothy F. Nclson reside¡ in Ntw Yqrk.

RFSPONSE: CPHhas madeareasonable iuquirytnto thedocumentin itspossession. That inquiry

didnot indicatewhetherTimothyF. Nelsoncurrentlymaintains aresider¡ce ínNew York. CPH also

has conducted a search of the læxisNexis "P-TrakPcrson Locator Fild'electrouÌc dat¿bæe. That

sea¡ch indicatcs that, at some point in tíme, TimothyF. Nelson maintainod a rcsidence in New York.

However, CPH is unable to verifyt}e acÆuracyorcompleteness ofthat database, lacks information

or knowledge sulficierrt to answer this request, and therefore denies this request,

123. At the timc of thc Transaction, Mitchelt J. Solomonrcsided at tl25 PukAvenue in
New York.

RESPONSE: Consistent with its interpretalion of the t€rm *Transaction," CPH has made a

reasouabJeinquiryand located adocumcntentitled "WorkingGroup Usl," datedFebruary 24,1998

and produccd by Morgan Stanley. That working group list indicates an add¡ess of ll25 Park

Avenue, New York, New York for Mitchetl J. Solomon. However, CPH is unable to verify the

accwacyorcompleteness of thatdocurnenÇ lacks þowledge orinformation sufficientto answer this

request, and theretore denies this request,

124. Mitchetl J. Solornon resides in New York

R.ES PONSE: CPH has made a ¡casonablc inquiry into thc documeut in its possession. That inqury

did not Índicate whether Mitchell J. Solomon curtently maÍntains a residenoe Ín New York' CPII

also has conducted a scaroh of ¡he læxisNexis '?-Trak Peßon lÐcator l¡ile" elecf¡onic dat¿base,

That searoh indicates that, at some point in time, Mitchell J. Solomon mainlainr;d a rcsirlence in

New York. However, CPH is unable to verif, the qccurscy or completenoss of that databæe, Iacks

information or knowledge sufliciem to answcr this requesl, and thercfore denics this roquest.
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125. At the time of the Transactiou, Wittiam J- Weíss resided ar 251 V/est t9h Street in
Nerr¿ York,

RESI9NSE: Consisfc,nt wilh iß intcrpretation of the tcrm "Tla¡saction," CPH has made a

reasonable inquiryand located a docu¡nententitled'Working Crroup LisÇ" daæd February24, l99B

and pmduced by Morgan Stantey. That workíng gfoup list indicates an address of 251 lffest Igrh

Strcet, New York New York for Bill Weiss. However, CPI{ is rurablc to verify the accuracy or

comPleteness of that document, lacks knowledge or information sufficient to âuswer this rcquest,

nnd theroforc dcnics this request,

126. Witliam J, Weiss resides in NewYork.

R.S-SP9X$E-:. CPH ha.s ¡¡ade arcasouablc inquiryinto thc documsntin itsposse ssion- Ttrat inqrriry

did not indicalewhether William J. Weiss currently maintqins aresider¡ce in Ncw York. CPH also

hæ conduclcd a seafch of thc l¿xisNexis'?-Trak Person t¡cator File" elecEonic database That

searchindicates that, at some point in time, Witliam J, Wciss maintained aresidence inNew york.

However, CPH is unable to verifu the accuracyor complefeness ofthat database, lacks information

or lcrowledge sufficicnt to answff this reques! and fhcrcfore dc¡rics this request.

127,
NewYork

Al thc timc ofthe Transaction, Stepbar M. Bankerresided at 155 East 34ù Street in

RESPON$E:, Consistent wirh irs interpretarion of the r,erm "Transaction," ÇPH hæ made a

rc¿sonable inquiryand located adocumcntentitled "Working Group List,"dated February24,l998

and produccd by Morgan Stanley. that working group list indicates a¡l arldress of 155 Eæt 34h

Strcct, New York, New York for Stephør M, Banker. However, CPH is unable to verifr the
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accuracyorcômp[eieness ofthat documarÇ lacks knowlerlgo oriuformationsufficientto answerfhis

request, and therefore denies this rcquest.

128. Stephen M, Banker resides in New York.

RESPONSE: CPH has madc areasonablc inquiryintotre document in its possession. That inquiry

didnotindicatewhetherStephen M, Bankercurrentlymaintaínsaresidence inNewYork. CPH also

has conducted a searçh of the læxisNexis'?-'l'rak Person Locator Fils" eleckonic datobasc. That

search indicatesthat, atsomepohtintime, StephetrM. Bankermaintained aresideoceinNew York.

However. CPH is unable to veriffthe accuracyor completeness of that database, lacks infonnation

or knowledge suflicient to answer thís request, and therefore deníes this rcquest.

129. At the timeof fhe Transaction, Josçh P. Nìsa resided at 62 Orchard Ridgc Road in
NewYork.

RESPONSE: Consislent with its iuterpretation of tbe tsrm '^Transactíon," CPH has made a

reæonable iuquiry and locafed multiple documents entitled "Working Gtoup List" fhat appear to

identifythe personnel involved with the Transaction. Howcvø, nont of those documents ídsnlify

an address forJosephP. Nisa. CPH lacks knowledge or information sufñcient to answerthis requcst

a¡rd therefore denies tlris requcst,

130. Joseph P. Nisa rcsides in Nsw Yo¡k.

REùIOIÍSE: CPH has nlade a reasonable inquiry into thE document in its possessiorr. That inquiry

did not indicate whether Joscph P. Nisa curentlymaintairs a rcsidence inNew York, CPH also has

conducfed a search of the LexisNexis '?-Trak Person l¡catorFílc" elecfronicdatabase. That search

indicates that, at somepoinf intime, Josqlh P. Nisa maintained aresidenceinNewYork, However,
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CPH is ¡uable to vcrify the accuracy or completeuess of tlrat database, lacks iuformafion or

knowledgc sufficicnt to answer this request, and thereforo denics this request.

13l. At lhe ¡imo of the Transaction, Richard L. Easton resided at The Mark Hotel on 25
East77ù Street in New York,

RF$FONSE-: Consistent with its interpretation of the term, 'Transaction," CPH hæ made a

reasonable ittquity and located a documer¡t entitlcd "Working Group List," dated March l'1, 1998.

CPH believes tftat documeot was prepared by Morgan Stanley because it is attached to a lvls¡g¡¡

Stanley cover sheet, That working group list índicafes an address of The Mark Hotel, ZS Eas,t77ù

Street, New York, New York for Richard L, Eæton- CPH also has located a document entitted

"\ilorking Gmup List," dated Feùnrary 24,1998 and prcduced byMorgan Stanley. That working

group Iist indicates a¡r add¡css 457 EwTStrocl Road, Kennett Square, Pennsylvania for Riohard L.

Easton. However, CPH is unablc to veriffthe accr¡racyor oornplotencss of tLose docunrents. lacks

knowledge or information sufficient b ânswer this request, and thereforc denies this request.

132. Richard L. Easton resides in New York,

RESPONSE: CPH has made afeâsonâble inquÍryinto lho dooument in its possessiou. That inquþ

did not indicatewhetherRichard L, Easton currentlymaintains aresideace in New York. CPlt also

has conducted a search of the l¡dsNexis "P'TYah Pcrson Loc¡tor File" electronic detabase, That

sca¡ch indicatesthal, at some pointin time,Richard L. Easton mai¡taincd aresidence ínNeì\, York.

Howeveç CPH is unableto vuifythe sccruacyor corryleteness ofthat database, lacks information

or knowledge suJñcie¡rt to answer this requcst and therefore denies this request. Moreover, upon

orr information and bolief, Richard L. Easton's principal oflice is in Delaware, although he also

worls at tirnes in New York.

4+
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133. At the time ofthe Traneaction, À¿tsrk T. Shehan rcsi ded atS2SEast 82nó Streer in New
York.

BIFSPONSE: Consistent with its inte4pretation of the term "Transåction," CFH bas made a

reasonable inquiry and locatcd a documcot entitted "Working Group List " dated Marcb I I, 199E.

CPH belicves that documeflt was prepared by Morgan Stanley because it is utt¡ched to a Morgan

Stanleycover shcet, That working group list indicates the following addresses forMarkT, Shehan:

525 East 82É Stoeet, New York, Now York; 2{LilalRoad, Wcsthilnpton Beach, New York; and

16 Upper Ridge Road Sharon, Connecticùt, Howevcr, CPH is unabte to verify the accuracy or

completeness of that documeat, lacla k¡rowledge or inforoation suffcient to answer this reguesf,

and thercfore denies this request.

134. Mark 1, Shehaq resÍdes in Ncw York,

RESPONSE: CPH has made a reasonable inquiry into the document ín its possessiou. That inquiry

did not indicate whether Ma¡k t. Shehan culrently maintains a residence in New York. CPII also

has conducted a search of the LexisNexis '?-Trak Person L¡cator File" elecbonjc database. That

search indicates fhat, at somo poÍnt in time, Mark T, Sheh¿ur maintained a re$idenoe in New York.

However, CPH is unable to verify thc accuracyor completeness ofthat database, lacks informatiotr

or knowlcdgc sufñcient to auswer this request, and therefore rlenies this request.

135, At the time of the Transaction, Peter J. Neckles rcsided at t6 North Chatsworth
Avenue in Nsw York.

RESÌONSEi Consistent with its intorprelation of the tefin "Transaction," CPH has made a

rcæonable inquiry and locaterl a document entifled "Working Group Lisç" dated Ma¡ch I l, 1998.

CPH belicvcs that documenl was prepared by Morgan Stanley because it is attached to a Morgan
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StanJey cover sbeet. That working group list indicetes en edd¡ess of 16 North Chatsworth,

Larohmont, Ncw York fo¡ Peter J. Ncckles. Howcvc¡, CPH is unablc to verifr thc accuacy or

cornpleteness of that dooument, lacks knowledge or information suffioicnt to answer this rcqucst,

and thcrcfore dsnics this rcqucst,

136. Petc¡ J. Neckles resides in New York,

RESPONSE:. CPH has made areasonable inquþ into the docu¡nent in ifs possession. That inquiry

did not indicate whether Peter J. Neckles cr¡rently rnointains u residoncs in New York, CPH also

has conrlucted a sea¡clt <¡f the LoxisNexis "P-Trak Pason f¡cator File" electronic database. ftat

se¡rch indicates that, at some point in time, Pcter J. Ncckles m¿intained a rcsidcncc in Nqw York,

However, CPH is unable to verifythe eccuracyorcompleteness ofthat database, laoks information

or knowledge sufficient to answer tbis request, and therefore denies this re.quest,

137. A¡ the time of the Transaction, Michele D, Gartand [sic] resided at 4l West ?2d
Srreet in New York.

RESPONSEi Consistcnt with its intcrprc(ation of the term "Transaction," CPH has made a

reæonable inquiry aud located â document entitlcd "Working Grortp Lisl,," dated Much I l, 1998.

CPFÍ believes that document was prepared by Mo¡gan Stanloy because it is attachcd to a Morgarr

Stanleycovershect. Tbat workinggroup list indicates an add¡ess of 4l West 72nd Street, New York,

NewYo¡k f'o¡MichelçD. Gartlurd, Howcver, CPIIisurable tovodfythe¡rccuracyercornpleteuess

of tlut docunacnf lacks lcrowledge or infomration suffrcient to answer this requcst" and the¡efore

deniEs this requcsf.

13E Michele D, Gafand [src]resides in New York

g¿lÞE'd ÞAVø L¿S ZIE
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RESPONSE: CPII bas made a rcasonûble inqwry into tha dosums¡¡t in ilspossession, Tbat inquiry

did not indicate whether Míchele D. Gartland currently maintains a residencc in New York. CPH

also has conducted a search of the l,eiçisNexis '?-Trak Person l¡cator File" electronic database.

That searchindicates that, at some point intime, MichcleD. G¡rtf and maintained aresidencÆ in Ncw

York, However, CPH is unabie to veriff lhe accwacy or completeness of that databasc, lacks

information or knowledgc sufficient to answer this request, aud therefore denies this request.

r 39.

inNewYork.
Atthe ti¡neof theTransactioq GregoryA. Fcrnicolareeid¿d at 300 West 23'd Strca

RESPQìL$Ei Consistørt with its interpretation of fhe lern "Transactior¡" CPH has made a

reasonable inquiry a¡rd locat¿d a document entitted "Working 6roup List," dated March I l, 1998.

CPH believes that docume,lrt was prepared by Morgan Stanley becausc it is attacbed 1o a Morgan

Stanley cover sheet. Tbat working goup list indicates an address of 300 Wcst 23d $treet, New

York, Nçw York for Gcgory A. Fernicola, However, CPH is unable to veriff the accuracy or

completeness of that document, lacks Jmowledge or ir¡formation suff¡cient to answer this rcquest,

and therefore denies this request.

140. Gregory A. I¡emicola resÍdes in Ncw York

R-ESPONSE: CPI'I has made areasonsble inquiryinto the document in its possession. That inquþ

did not indicatewhether Gregory A. Femicola cunentlymaiÄtains aresidence inNow York. CPI{

also has conducted a search of the LexiNexis '?-Trak Person Locator File" clcct¡onic database.

That search indicates lhat, at somo point in tinrc, Grcgory Â. Fernicola rnaintaíncd a reside,nce in

NewYork. However, CPH is u¡able to verifu the accuracyor cornpleteness of that dat¡bas¿, lacks

informalion or knowledge sufficient to answe.r this request, and therefore denies this requæt.

47-
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t4l. At the timc of the Transaction, Adrian Deiu resíded at220 East 65ù Sheet in New

York,

RESPONSE: Consistent with is interpretation of the term 'Transactioû," CPH has made a

reasonable inquiry and located a documont entitled "Workittg Croup List." dated March 11, 199E,

CPH believes that documcnt was prepared by Morgan Stanley because it is attached to a Morgan

Stanteycove¡sheet. Thatworking group list indicates an addressof 220&zst6SùStreeqNewYork,

Ncw York forAdrian Deiz, However, CPHisunal¡leto veriSrhe accuacy orcomplctcness ofthat

document,lacks loowledge oriufomratíon sufñoient to answerthisrequest, and therefore denies this

requesl.

142. Adrian Deitz ¡tsides in New York,

RESIQNSE : CPH hæ made a reæonable inqúry into the docuurcnt in its possession, Thu inquiry

did not indicatewhetherAdri¿¡rDeitz ormcntly maÍntains aresidence in New York. CPH also has

conducted a search of Úre LexisNexis "P-Truk Person LocâtorFÍle" electronic d¿tabase' Tbat search

indicates that, at somepoint in lime, Adrian Deitz maintained a residence in New Yotk However,

CPH is rr¡ablc to verify the accwaoy or completeness of that database, lacks information or

knowledge suffioient to answer this requcst, and thøcfore denies this request.

143, At the dme of theTransaction, Leander C. Grayrcsided aLZ79 Clifìon [sicJ Street itt
Neu/Yoú.

RESPONSE: Consistent wirh its interpretation o[ the tenn "Transaction," CPH hæ made a

¡casonablc inqury a¡rd located a dooumenf erìtiUeit "Workiug Gmup Lisf" dated Msrcb 11, 1998.

CPH bolieves that docrurent wâs prepared by Morgan Stanley because ít is attached to a Morgan

Stanley cover sheet. Thatworking group list indicates an address of.279 Clinton S[eet" Brookìyu,

BL/gt'¿ Þevø L¿S zl.x
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Nw York for Lcandcr C, Cray. ffowover, CPH is unable to vorìþ the accruacyorcompleteness of

thal documenf lacla lmowledge orinformâtion e ufficiontto answsrthis request, and there fore deníes

this request.

lM. Leander C. Ciray resides in New Yo¡k,

RESPQNSFI CPH has made area.sonzble inquiry intothe documentin its possession. That inquiry

did not indicate vshether Learider C, Gray cunentlymaintains a residcscc in Ncw York. CPH also

has conducterl a sea¡ch of the l-exisNexis '?-Trak Person l¡cetorFile" elcctonic database, That

sca¡ch indicaæs tlat, at some poirtlin time, Leande.r C. Gnymaint¡ined a rcsidence in New York.

However, CPH is r¡rable to vcriff the accuracy orcompleteness of that database, lacks information

or knowledge sufficieut lo answer this request, urd thcrefore denies this request.

I45. Atthe tims of the Transaotion, Todd P, [reod resided at403 East 69'h Strcct inNcw
York

R-ESPONSL: Consísterrt with its intcrpretalion of the term "Transaction," CPH has made a

reasonable inqury and located ¿ document entitlod "Working Group List," dated Ma¡ch t l, 1998.

CPI{ believe.s that document was prep¿red by Morgan Sturley because ít is att¡ched to a Morgan

Stanleycovcr sbeet. Thatworkíng group llst indicates ar address of403 East 69ù Strcet,NenvYork,

New Yort for Todd E. Freed. However, CPH is turable to verify lhe ucæwacy or completcncss of

that document,lacks lmowtodge or information suftcient to answer lhisrcquest, aud therefore denies

tìris request,

146. Todd E, Iìreed resides in Nerv York

1L/LX'¿ vaÞø ¿¿s ¿l.t
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ßESÌONSÞ CPHhasmade aroasonablcinquiryintofhodocumentin ibpossession. Thal inquiry

didnot indicaþ wherherToddE. Freedcurrcntlymaintains aresidence inNew York. CPH also has

conducted a search ofthe LexisNexis'?-TrakPenon l¡cator File" elecfonic database- Thatsearch

indicates that, atsomcpolnt intimo, ToddE. Frccd maintained arcsidence inNew Yo¡k, However,

CPH is unable to verify the accuracy or completeness of that database, lacks information or

lurowledge sltfficient fo ånswor thiS request, and therefore dilies this request'

L47. At thetime of the Transaction, no Skadden A¡ps Slate Meagùer & Flom personnel

involved with tùe Transaction wc¡c bæed in Florida.

RESI9NSE:, Consistent wilh CPtI's intcrprctatiOn of the term "Transaution," admittcd'

I48, No Skadilen Arps Slate Meagher & Flom persormol involved with the J¡annaction

ue based in Florida.

RESPONSE: Consistent with rts interpretation of thc lerm "Transaction " CPH has made a

leasouable inquiry into the documcnt in its possession and conducted se¡uches of an elecEonic

database, deøiled irr responses I t9.14ó. However, thatinquirydidnot indicste the cunent location

of the Skaddel Arps Slate Meagher & Flom personncl involvcd in the Transaotion, CPH lacks

knowledge or infonuarion sufhcient to answer tbis requeut and therefore denies this requæt'

I4g. Shearman & Sterling is headquaræred in New Yort'

RESpON_$E; CPtl admits that Sheån¡lan & Stcrtínghas ofñces in New Yorh but also has offices

in locations thmughout tbe Uniætt States and the world'

150. Sheamran & sterling's principal plæe of business is in Ncw York

8¿l8t'd ÞaÞø ¿¿s ¿|x
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RD$pOJSE: CPIIadmirs that Shearma¡r & Sterlinghas ofËces inNew York l¡ut also has offices

in locations throughour the Unitcd Statcs and ü¡c world-

l5l, Atthe time ofthe Transaction, the Sheanuan & Sterlingpersonnel involvcd with the

Transaction were based in New York,

RESpO_NSE: Cousistcnt with CPH's interpretation of Lhe term "Transactioq" admitted.

l5Z. Theshearman & Sterlingpersonnel involvedwith theTransaction a¡ebasedinNew

York.

RI,SPONSE; Consistent with its interpretation of the tertrt "Traf¡saction," CPH has made a

reæonable ìnquiry into the document in íts possession and conducted searches of an electronic

daabase, deuiledinresponses 153-156. Howevor, thztinquþdidnot indioatclhs curent location

of the Shearman & Sterling personnel involved in the Transaction. CPH lacks knowledge or

information sufficieflt to answer this request and therefore denies this request.

153. At the time of the Transaction, Bonnie C:reaves fesided aÏ 473 West End Aventte in

NewYork,

RESpONSE: Consistcnt with its interprotation of lho term "Transaction," CPH hat made a

reasouablÈ lnqutry and located multiple documents eriritled "Working Cnoup List" that appear to

idenriff t[epersonnel irrvolvedwrth theTransaction. Howeve¡ thosedocuments do not identifyan

addrcss forBonnie Greaves. CpÉI lackskrrowledge or information su.fficient to answer this request

and there[ore denies this request.

154. Bo¡urie Crreavcs resides in New Yotk'

8¿,/EÈ'¿ VAVø ¿79 Zlt
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RESPONS_E: CPI{ has made aì€asonable inquþ into thedoq¡nent in its possossion That lnqulry

did nol indicato whether Bonnie Grcaves currently mainuins a residence in New York. CPH also

has conducted a search of the IæxisNexis "P-Trak Penou l¡catot File" electonic daub¡se. That

search indicates that, at somepoinl in time, Bonnie Greaves maintained a residence in New York.

However, CPH also has rwiewed She¡rman & Sterling'S website and that website indicates that

Bonnie Greaves cunentlymaíntains a residence in lnndon, England. CPH is unablc to vcrifo thc

accumty or completcnss of the LexisNexis database or the Sheamtan website, lacla informatio¡l

or howledge suffcient to answer ¡þ[s lpquest, and thErefore dearies this request.

155- At the time of the lransactior¡n Allesanùo C. De Giorgis resided 
^1244 

Madison

.{.venue in New York.

RESPONSE: Consistent wíth íts interpretation of the term "Transaotio¡t," CPH has made a

¡eæonable inquiry antl located nuttþle documen(s efltitled 'lVorklng Group List" that appear to

identify thepersonnel involvedwith the'lransactÍon. HoweYcr, those documcnts do not ideutiÛ an

address forAllesaudro C, DeGiorgis, rndthorefore, CPH lackslmowledge orinfbnnationsufficient

to answer this request and th€refore denies this request,

156. AllEsandro C. De Giorgis ¡esides inNew York-

RESPONSE: CPH has made a reasonable inquiry in¡o the document in its possession. That inquiry

did not indicate whether Allesandro C. Do Gorgis curfently niaintains a residence in New York.

CPI.I atso has conductod a search of the LcxisNexis '?-Trûk Person Locúor File' elecuonic

database. That search indicates thaç at some point in time, AlleSandro C. De Giorpis maintained a

residence in New York. However, CPH is tmable to vcriff the accuracy or completuress of that

BL/øÞ'¿ ÞeÞø ¿¿s zrË
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d¿tabasc, laoks information orlnowlcdga sufficient fo answerthis rcquest, and therefore denies this

requcst.

15? . Al the time of thc Transactiono no Shearma¡r & Stcrling porsoru¡el involv€d with the

Transaction werc bascd in Florida-

RESJ-QNSE: Consistcnt with CPH's interpretation of the tcrm "Transaction," admitted

158. No Shearman & Sterling pe¡sonnel involved with the T¡ansaction are based in

Florida.

BES.BANEI Consistent with ie intecpreution of the term "Transaction," C?H has made a

rcasonable inquiry iuto the documeut iu its possession a¡d conducted searches of an elecuonic

database, detaitod inres?onses 153-156, However, that inquirydidnot indicatelhecusent location

of the Shearman & Sterling pen¡onnel involved Ín the Tnnsaction. CPH lacks knowledge or

informatiou suffrcient to answcr this tequest and thcrsfore dcnies this requcst.

159. Davis Polk & Vlardwell is headquartered in New York.

RDSBONSn'.: CPHhasmadc areasonableinquiryandrcviewedDavis Polk&'Wardwcll's wcbsite,

According to this website, Davis Polk & Wa¡dwsll has its largest ofñce in New York but also has

ofñces in locations tluoughout the United States and tbe world. However, CPH is unable to verify

the accuracy or cornpleteness of this wobsite, lacks knowledge or infomratìon sulfici"nl 1e 6swer

this requcst, aud thercfore denies thÍs rcquost-

I60. Davis Polk & Itrardwctt's priucipal plac,e of business is in New York.

6¿./rÞ'¿ þaÞø ¿¿9 ¿tE
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RES-P.-ONS.E: CPHhasmade areasonabloinquiryandreviewcdDavisPolk& Wardwell's website^

According ro this website, Davis Polk & tüa¡dwell has íts lugest offÏce in New York but also has

of6.ces in locatÍons throughout the Unired States and the world, However, CPH is unable to veriÛ

the accuraoy or complctrnass ofthis website, laeks loowledge or iaformation sufficient to a¡rsver

this request, snd therefore denies this request,

i61, At the timeofthcTra¡¡raction, thoDavis Polk & Wa¡dwell personnel involved with

fhe Transacrionwere bæed in New York.

RESPONSE: C¡nsis(eot with its inte4pretation of tl¡c tcrm 'nTransaction," CPH has madc a

reasonable inquiry ar¡d locaterl a document entitled"Working Group List," dated March I l' ¡99E-

CPH belicves that document was prepared by Morgan Stanley because it is att¿ched to a Morgan

Stanley covcr shect, That working group list indicates New York addre¡ses for the Davis Polk &

Warrlwell attorne)t involved with the Transaction. Howevcr, CPH is unable tro veriffthe.rccuracy

or completeness ofthatworking goup list,lacksknowlcifge orinformationsuf[cicntto answerthis

request, and thetefore denies this requcst'

162. The Davis PoIk & Wardwell personnel involved wíth tùe Transaction are based in

New York,

BESPONSE: Con,sistent with its interpretation of the term '"Transactior," CPII has made a

rcæonablc inquiry into tho document in its possossion and conductcd searches of an clcctronic

datubase, detdted in rasponses lM-17'1. However. that inquirydidnotindicate thocurrent location

of thc DavÍs Polk & 'Wardwell personnel involved in the Transaction. CPH lacks knowledge or

information suffrcient to answer this request and therelorc deuios this request'

B¿/¿Þ'¿ ÞBÞø LZS ¿IE,
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163. At the timo of the Tnusaction, no Davio Polk & Wardwcllpersonnel involvcd with
the Transaction were based in Florida.

RESPQNSE¡ Consistcnt with its interprctation of the terrn "TransactiorL" CPH has made a

rea¡onsble iuquiry ard located a dooument cntitled "Working Goup List," dated March ll, 1998.

CPH belicve,s that documilt ìyas prepered by Morgan Stanley becarue it is attached to a Morgan

Stanley covcr sheet, That workiag group list indicates New Yo¡k add¡esses for the Davis Polk &

Wudwoll attomeys involved withthe Traosaction, However, CPH is unable 1o verify the accuracy

orcompleteness of thatworkinggfoùp lisr, Iacksknwledgoorinformation sufficier¡t to answerthis

re,qu€sl, and therefo¡e denies this request,

164. Atth¿timeoftheTra¡rsaction, AlanDeanresíded at 30HamptonRoadin NewYork,

RESPONSF: Co¡sistcnt with ifs intcrprctatiou of the term 'ullansaotion," CPH has made a

ressonable inquiryand located a document entitled "ìtYorkiug Group List," dated Ma¡ch I I' 1998.

CPH believes tbat documert was prepared by Morgan Stanley because it is attached ûo a Morgan

Stanley coversheet. That working g¡oup list indicatcs an address of30 Hampton Road, Scæsdale,

New York for Alan Dean. However, CPH is unable to ved$ the accuracy or completeness of that

working goup list, lacks loowledge orinformat¡on suff¡cienrt to anslyer this request, and therefore

denies ihis request.

165. AIan Dea¡ resides in New York

RESPONSE: CPH has mado a r€a.sonablc iuquirylrto the document inits possession. That inquiry

did not indicate whcthcr Alan Deaa crrncntly maintains a residcncc i¡r New York. CPH also hæ

conducted a sca¡choftl¡e l.oxisNexis'?-Trak Porson l¡catorFile" cleckonÍc database, That search

indicates that, al some point in timo, Alan Dean maintained a ræidence in New York. However,
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CpH is rurable to verifr the accuracy or completeness of that database, lacks information or

knowledge sufficient tn answer this request, and therefore dcnies this request.

166, At the timc ofthe Tnnsætion, Petø Douglas resided ar328 East 5lu StrBct in Nor

York,

RESÌONSE: Consilent with i¡s interpretatÍon of lhe term "Transaction," CPH has made a

reasonsble inqurry and located a document entitted "'Working Group List," dated March ll. 1998.

CpH believes that document was preparcd by Morgan Stanley because it is attached to a Morgan

Stanleycover shect. Thatworbnggrouplist indicatesanaddress of¡z8 East 51" SEeet, |rlew York,

New York for Peter Douglas, However, CPH i¡ unable to verig the accutacy or completetrcss of

thatdocumenL lacks tmowledge or informationsufñcicntto answerthisrequcst, andthersforc denies

this request,

16'1, Peter Douglas rqsides in Neq Yoft

REËP9NS_E: CpH has m¡de a¡easonabte inquiryintothc document in its possession' That inquiry

did.not indicatewhaherPeterDougtas cunentlymaintains arssÍdmce in New York. CPH also has

conduoted asearohofthe l-exisNøris'?-TrakPcrsonl¡catorFile" elcctronicdatabase. That search

indicates thaÇ at somc point in timg Peter Douglas maintained ¿reside'nce in New York' However.

cPH is unable to vcrifi the acoracy or completeoess of that database, Iacks information or

Iarowledge sufñcient to answer this request, a¡rd thcrcforc denies this rcquest'

168, At the time of the Transacfion, Peter Iævin resided at 30 West 601h Streæt in New

York

u/ÞÞ'd ÞaÞø L¿S ¿rX
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RESIONSÞ. Consistcnt with its interpretation of the t¿rm {rTtansaction," CPH has made a

reasonable inquiry and located a document entitlcd "Working Group [,ist," dated March I I, 1998'

CPH believes that document was prepared by Morgan Stanley bec¿use it is attached to a Morgan

Sranleycover sheet. Tharworking group list indicates a¡radd¡ess of30rfy'est 60úStrcst, \ew York,

New yorkforPetø Leviu. However, CPH rs unableto verífy the accuracy orcompletøness ofthat

document,lacks knowledge orinformation suflicientto answerthis request, andtherefore dpnies this

rsqucst.

i69, Peærl¡vin resides in New York'

RESPpNSE: CPH has made areasonabte inquiry into thc document in its possession, fhat inqutty

did not intlicate whother Petcr I¡vin cuncutly maintains a losidcace in Now York- CPH also has

conducted a searoh ofthe LexisNexis "P-TrakPerson l¡cator File" electronic database, That search

indicates that, at some point in time, Peter IÆvin m¡intaincd a residence in New York' However'

cpH is unable to voriff the accuracy or compleleness of ttrat database, lacks infotmation or

knowledge su.fficient tO answer this request, and thezefore denieS this request'

170. At the timc of thc Transaction, James Lr¡rie resided at 130 Cedar Avenue in New

York.

BESPONSE: Consisteot wirh ie interpretation of the tenm "fransaction," CPH has made a

reasonable inqu[y o¡rd located a dooument entitled "working Group Lisq" dated March I I' l99E

andpreparcd byMorgan Stantey, Thatworkinggrouplistirrdicatesan address of l30CedarAvenue,

ÉIewlett Bay Park, New Yo¡k for James Lurie. However, CPH is unable to veriff the accuracy or

contpletencss of lhat documcnt, lacks k¡owledgo or inform¡¡[e¡15rrffìsient to answer this rcquest,

and therefore denies this requesl-
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l7l. Ja¡nes Lr¡¡ie resides inNew York.

RESPONSET CPH has made a re¿sonable inquiryintothe dooument in its possession, That inquiry

did not indicato whether James Lruie cunentþmaintains a reside,ncc in Ncw York. CPH also hæ

conducted a searchofthe læxlsNexis "P-TrakPerson[¡calor I¡ile" elecronic database. That sea¡ch

indicates that, at somepoint in ti¡ne, Jamcs I¡rris maù¡tained a rcsidcnce in Nerv York. Howevsr,

CPII ís unâble to vetif, thc accuracy or completeness of tbat database, lacks infonnation or

knowledge suflïcieot ûo answef this request, and therefore denies this request.

l7z. At thc time of the Trar¡saction, Alexandcr Kwit rcsided st 305 West 72nd Street in
Nev York.

RE$PONSÞ Consistent with its interpretation of the lerm 'Transaction," CPH has made a

reasonable inquiry and locaæd a document errtitled "lVorlcing Crroup List," dated March 4, 1998,

CPH betieves tbat document was prøpared by Morgan Stanley because it is attaohed to a Morgan

StanJey cove¡ sheot, That working group list ìndicate.ç an addrcss of 305 West 72nd StrecL Ncw

York, New York for Alexander Kwit. However, CPH is unable to veriff ¡þe ¿ccuracy or

complctcness of that document, lacks knowledge or information suflicient to answer this requcst,

and therefore dcnies lhis request,

173. Alexander Kwit resides in New York,

RESEONSE: CPHhasmadearcasonable inquþintothedocumentin itspossession Thatinquiry

didnot indicate whether AlexanderKwite cunentlymaintairrs a residence in New York. CPH also

has conducted a soarch of the l,cxÍsNexis't-Trak Person I¡cator File'elechonic daubase, That

searct¡ indicatæ tìat, at some point in time, AlexarrdcrKwit maiufainql a resideuce in Now York.

BL/gÞ'¿ ÞgÞø ¿29 zlX
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Howwer, CPH ís uaable to verif the accuracyorcomploteoess ofthat datab¡se, lacks information

or knowledge suñoicnt to answef this requesf, and therefore denies thís roquest-

l':,4. Af the time of the Transaction, William Megevick resÍdod at 1170 Fifth Avenue rn

New York.

RÞSPONS4: Consistent with ifs ínterpretation of the term "Transaction," CPH has made a

teasonable inqurry and located a documont entitlcd'Working Group List," dated Ma¡ch I1' 1998.

CPH believes that document was prepared by Morgan Stautey because it is attached to a Morgan

Stanley cover sheet. That working group list indic¿res an add¡eus of 305 West 72nd Sueq, New

York, Nerv York for rililliam Mogevick. However, CPH is unable to verifr tfte accuracy or

comple{eness of that dooumen! lacke knowledge or informuion suflicient to ansu/ff this request,

and ¡hereforE denies this request.

175. Williun Megevick nrsides in New York-

RF,SIONSE: CPH ha.smacle areasonable inquiryinto thedocume¡rtin its posscssiol, Thatinquiry

did rrot indicatcwhcther Willia¡n Mogwick currentlymaintains a rcsidence in New York. CPH also

hæ conducted a searcb of the LcxisNexis '?.l'rak Pc¡son l¡cator File" electonic database. That

searchindicatesthat, aI somepointin time, WilliamMegevick maintaincda residenccinNew York.

However, CPII is unable to veriù the accuraoy or complctmcss ofthat datubase, lacks information

or knowledge suflicient to answer this requesl, and therefore denies this request.

176. At the tirno of ürc Trauaction, Ileather Stack resided at 585 lVest End Avcnue in

New York.

sL/¿F'¿ ÞAVø ¿¿s ¿rc
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ßFSf,oWsn; Consi¡tent with its interprctation of tle terrfir "Transaction " CPH bss made a

rcasonable inquiry ancl located a dooument entitled "Working Group Lisç" dated March I t' 1998

and prepared byMorgan Stanley. That working group list indioates an addrcss of 585 West End

Avenue, Ncw Yorlq New York for Heathcr Stack. However, CPH is urable to verify the accuacy

or completeness of that document,Iacks lcrowledge or informatlon sufücient ro answerthis rcquest,

and thcrefore denies this request.

177. Heathet Stack resides in New York'

BESPONSE: CPH has mads a rqasonable inquiry into the documentin itspossessíon. That inquþ

didnot indicate whethcrHeathø Stækcunpntlymaintainsaresiderrcein New York' CPH also has

conducted a search ofthe LexisNexis'?-TfakPer5onl-ocatorFile" e.lectronicd¡tebase. Thacsearch

ilrdicatcs that, atsome pointin tíme,HestherStack maintaiued a rcsidence inNcwYork- Ilowever,

CpH is unôblc to vcrifi the accuracy or compleleness of that database. lacks rnformation or

knowledge sufÌícient to atrswer thÍs requcst, and thelefore denies this request.

lZ8. No Davis Polk & $rardwcllpenonnel involved with the Transaction are based ín

Florida

ßFÁp_ONqEì Consistsnt witb its intcrprctatíon of ths term '"Transaotionr" CPH has made a

reasonable inquiry rnto the documsrit in its possession and conducted searches oI an electonic

database, defailed in responses 16+177,lfowevc¡ that inquìry did not iuöcate the currc'îrt location

of ttrc Davis polk & \ilardwell personnvl involved in ths Transaction. CPH laclc knowledge or

information suflicieut fo answef this request and therefore denies this request'

8¿/BÞ'¿ Þg¡)ø ¿,29 ZIE
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179. Ar ¡hc time of rhc lransaøìo4 rhe public relations firms involved with the

Tr¡nsaction were bæed in New York.

RESPONSE: Consistent wirh its interpretation of ths term 'Transaction," CPH has made a

rcasonsblc inquirywith respectto the public relations ñrmHitl &Knowlton and located adocument

entitted "Working Group List," dated February 20,1998 and produced by Morgan Sunley- That

working group tist indicatss a New York add¡ess for Hill & Iktowlton, V/ith ¡espect to the public

relations firm Sar<l & Vsrbinnen & Co,, Inc,, CPH bas made a reasonable inquiry and located a

documEnt gnritlcd "Working Group List," dated Arrgurt 7,1998. Thatworkilg group list indicates

a New York address for Sard & Verbinn€n & Co., lnc. However, CPH is unablc to veri$ tltc

accuracy orcompletencs of those documarts, trclslmowledge orinformafim zufficient to answer

this request, and therefore deníes this re<¡uæt-

lE0. Tbc public relqtions fur¡s involved with the Ttarsaction ate based in New York-

ITESPONSE: Consistent with its interpretation of the ¡s¡¡¡ "fransacrion," CPH has made a

reasonableinquiryinto üredocumenf inits possessionwithrcspecf to Hill&Iftowlton. That inquiry

did not indicate whethcr Hitl & Knowtton is bused in New York, CPH also has reviewed Hill &

Knowlrou'srpebsite, According to this website, Hill.& Knowltonhas Íts U.S. headquarters inNew

York, but also has of!îces ùr Miami and Tampa, Florida, among other looatious tltroughout ttre

Unitcd Statcs. Howcver, CPHis unable to verifrthe accur¿cyorcompletenessofthiswebsile, lucks

knowledge orinformation sufficient to aqswathis request, and thøefo¡e deniesthis request insofu

as ir relarcs ro lIiU & Knowlton. Wíth respcct to Sa¡d Ve¡biru¡e,¡t & Compan¡ CPH has made a

rcasonable inquiry into the document in its possession, Thrt iuquiry diduot indicatc whether Sard

Verbinnen & Company isbased in Nsw York, CPH also bas reviswed the website of Crtigate Sard

Verbumen, the successor to Sard Verbi¡¡ne,lt & Compan¡ According to thiswebsite, Citigate Sard

BL/6Þ'¿ ÞSVØ ¿Zç ¿l',

-6 t-

XfOÏI qNU ð¡M!3f ÈÞ:,LI X@?:v¿-¿15

16div-000686



Verbinnen has locadons in Chicago, Itlinois and New lbrl(, New York. I{owever, CPII is unable

to vvrifuthe accuracyorcompleteness of this website, lacks knowledgeorinformafionsuflicientto

answer thie request, and therefore denies this request ínsofar æ it relates to Sard Verbinnen &

Company,

I81. At the timc of the Transaction, noue ofthe public relations ñrms involved $,ith the

Tnnsactions were bæed in Florida,

RESPONSE: Consietenrt with its inùapretation of the term 'îtansaction," CPH has made a

¡easonable inqoi.y with re.spect to Hilt & Knowlton end located a document entitled "Working

Group List," dated February 20, 1998 and prodrrced byMorgan Stanley, That working gmup lisr

indicates aNs!¡/Yo¡|ç address forHill & Knowlton. Withrespect to Sard & Verbinnen & Co.,lnc.,

CPH has made a reæonable inquiry and located a document entitled "Working Crroup List," dated

Augirst 7, 1998. Thatworking goup list indicatcs aNew York addrcss for Sard & Verbinnc,rr & Co.,

t¡¡e, flewever, CPH is unablc to verifr the accuracy or completeness of those docurnents, lacks

knowledge or information suf[cient to answer this request, and thcrefore denies this request-

I82. Nonc of the public relations fi¡ms involvcd with the'llansaction are based in Florida-

RESPONSE: Consistent with its interpretation of the tsrm "Transaction," CPH hæ made a

reasonable inquþinto thedocrrment ín its possesionwithrespect to Hill &Knowlton, That inquþ

did rrot indicate whether tlilt & I(¡rowlton is based in Florida. CPI{ also has ¡eviewed Hill &

Knowfton's wcbsite, Accordingto this wcbsite, HiU & Knowlton has its U.S. headquartcrs inNew

York, but aJso has othces in Miami and Tampe, Florida, amoog other locations throughout the

Unired States. However, CPH is u¡¡abletoveri$lheaccrracyorcompletenerç ofthiswebsite,lacks

knowledgc o¡ informationsuflicierit to answerthisrcques! and therÞfo¡cdonies this request insofar
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as it rclares to Hill & IGowlton. rwith respect to Sar¿ Verbinnen & Cornpan¡ CPH hâs marle a

reasonablg inquiry into úte document in its posscssion, ThU inquiry did not indicatc whether

Citigatc Sard Verbinnon, the successor to Sard Vcrbinrren & Company, is based in Florids- CPH

also has reviewed the websíte ofCÍtigate SardVerbinnen, According to this website, Citigatc Sard

Verbinnern has locatioru in Chicago, Itlinois and Nerv Yoñ<, New York. However, CPH iS unable

to veriffthe accuracyorcompletøresofthÌswebsite andthErefore, lacks knowledgeol tnformatiDn

sufñcient to answer this requesl., and thøefore denies fhis rcquest insofa¡ as it relates to Sa¡d

Verbinnen & CompanY,

183. Hill & K¡owlton is headquartered in Nes Yo¡k'

RESPONSEL CpH has'made a reasonable inquiry and rcviEwed Hill & Ihowlton's websitc.

According to this website, Hitl &Ifuowltonhas is headquarters in New Yorþ but also has oflíces

in Miami ¿¡1i Jampa, Flodda, amongothcrlocatíons throughouttheUnÍtc¿ States' However, CPH

Ís unable to verify the accuacy or completencss of this wcbsite, lacks ls¡owledge or information

suflÍcicnt to answer tt¡is request, and therefo¡e denies tbis rcquest'

I84. Hill & K¡rowlton's prirrcipal place ofbusiness is ìn New York.

RESpeNSFi CpH has rnade a roasonablc inquj.y and reviewed Hitl & Knowlton's website'

According to this website, Hilt & Knowlton has its headquuters in New York, but also hæ offtccs

in Miami arrdTamp4 Florida, amongothø localions throughout the Unitedst¿tes. lfowcver. C?]I

is unable to veriff the açcu¡acy or completeness of this websito, lacks knowledge or information

suffiçient tro answcr this request, and fherefore denies this request'

tlL/Is'¿ Þavø ¿,29 ¿tE
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185. At rhe time of thc Transaction" th€ llill & Knowlton personnel involved with the

Trarsaction were based i¡ Now York.

RESPONSE: Consistent rr'ith its interpreration of the tarm "lransactiotr," CPII has made a

rcasonable inquiry and locatcd ¡ dssums¡t entitled "Worhng Group List," dated February 20' 1998

and produced byMorgur Stanley, That working goup list indícatcs a Ne\Y York adrTress for Hill

& Knowlton. However, CPH is unable to ven& the accuacy or complete,lress of that document,

lacks knowledge or informatiou sufficient to answer this requesÇ and tlterefore denies this request.

186. Tte Hill & Knowlton personnel irrvolved with the Traosaction arc besed in New

York.

RESPONSE: Consistent with ils interpretation of the tcrm ('Îraßactio4" CPH has mads a

rcasonable inquþinto the docr¡ment ìn its poseessÍon andconducted searchee ofHill & K¡towlton's

websitc. However, that ìnquiry did not indicate the currenf location of the Hill & Knowlton

persorurel involved in the Tiansaotion. CPH laoksknowledgcorinfotmation su!trcient to answer this

requcst and thereftirc de,nies this request,

l8?. At the üme of thc Transactior¡ no Hill & Knowlton pe,lsonnol involved with Ìhe

Transaction were based in Florida,

RDSpONSE: Consistent wifh its inærprctatiorr of the tetm "T¡ansaction," CPH has made a

reasonable uquiry and Iocated adocume¡rtentitled "Working Crroup List," datedFebruary 20, 1998

and produced by Morgan Stadey. Tbat working group list indicates a New York address for Hilì

& K¡rowlton, llowever, CPH is unabte to verily ûre accuracy or completeness of that document,

lacks lnowlcdge or information rufficicnt to answer this requæt, and fherefor€ denies tltis request,

t88. No Hill & Knowlton porsonnel involved with the Transact^ion are based in Florida.

'¿¿/¿9'¿ ÞAVø ¿,ZS ZtX
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RESBONS& Coneiste¡rt lvith its interpretatíon of the te¡ru "Trmsaclion," CPH has made a

reasonable inquiryinto the dooumentin its possession andconducted searches ofHill & K+owlton's

website. Howeveç that inquþ did not indicate tho current location of the Hill & Knowlton

personnel involved in thc Transaction. CPH lacks knowledgo or infomatron suffrciont lo answer

this rcqucst and tberefore denies this request,

1S9, Sard Verbi¡uren & Company is hcadquartered inNew York.

RDSPONSE: CPH has made a re¿sonable inquiry and rgviewed the website of Citigate Sard

Verbinncr¡ the successorto Sard Ve¡binnen & Company. Accoldingûo this website, Citigate Sard

Verbir¡nen has local,ions in Chicago, Illinois a¡rd New York, Now York. However, CPH is wrable

to verifotho accìracyorcompleteness ofthis website, lacks krcwlsdgo orinformatíon sufficient (o

answer this re<¡uest, and therefcre denies this request,

i90. Sard Verbi¡rne,n & Company's principal place of businoss is in New York.

RESPONÇÞ: CPH has made a reasonable inquiry and reviewed the websile of Citigate Sard

Verbínnen, thc successor to Sard Verl¡in¡cn & Company. Aocordìng to this wcbsitq Citigate Sard

Verbin¡en has locations in Cbicago, Illinois and Ne"/ York, New Yorlc Howeva, CPH is unabte

to veris the accuracyorcompleteness ofthis websíte, lacks lmowledge or iuformation suffcient to

answor tlús requcst, and therefore denies this request.

l9l. At ttre time of ths Transaction, the Sa¡d Ve¡birnen & Companypersonnel involved

with the Tra¡lsaction wene bæed in New York.

IIESPONSE: Consistent with its interpretation of the terrn "Ttans¿ctioq" CPH has rnade a

reasonable inquiry and tocated a documen¡ entitìed "Working Group Lisç" ilated August 7, 1998'
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Thatworkiug goup list indicatesNew York addresses fo¡ Sard & Verbinnen & Co., Inc. personnel

involved with theTransaction. flowevcr, CPII is unablo to verifr the acouracy or completøress of

thatdocu¡nent, tacksl$owledge orinformation sufñcicot to a¡swerthis fequest, and the¡efo¡e denies

this request,

192. The SardVerbinnen & Companypersonnel involved withtheTransactíon a¡e based

inNsw York.

R.ESPONSE Consistent with its interprefation of the term 'Transaction," CPFI has made a

reasonable iuquúintothe documcntin itspossessionandhærevicwcd thewebsitEofCitigatc Sard

Verbinaen, the successor to SardVeóinnen&Compauy. Ilowever,thatinqu¡rydidnot indicatethe

current location of the Sard Verbinnen & C-nmpany personnel involved in the Transacrion. CPH

lacks knowledgc or Ínformation sufficiEnt to answer this æqucst and thcrofore dcniee this request-

193. At thc time ofthe Transacrioo, no Sard Verbinnen & Company personnel involved
with the Transaction were based in Florida.

RESPONSE: Consistent with irs inærprcatlon of the term "Transaction," CPH has made a

reasonable inquiry and located a documcnt sr¡titled "lVorking Group List," dated August 7, 1998.

Thatwo¡king gnoup lisl índicatesNswYork addresses for Sud & Votbinnen & Co., Inc. persorurol

involved \ry¡th the Transaction. However, CPH is r¡nable to vefiff the accuracyor complcteness of

that docr¡melrt, lacks knowlcdgc orinformation sufficieut to auwcrthisrequest, andtherefore denies

this request.

194. No Sar<l Verbirursrr pcrso¡uei involved wifh the Transaction are l¡ased in Florída

6L/ÞS'¿ þgÞø ¿¿s ¿lE
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RESPONSE; Consistent with its interpretation of the term '1lrans8ction," CPH hss made a

reasonable inquiry into the document inits possession and ha^c reviervedthe website ofCítigate Sard

Verbinneru the successo¡to Sard Verbinnen & Company. Howcver, that inquiry did not indicate the

cuncnt location of the Sard Verbinnon & Company personnel i¡volved in the Transaction. C?H

lacks knowlcdge or ioformation sufücient to answer this request anrl therefore denias this request.

195, None of ¡he lendets involved with the'fransaction are headquartered in FlorÍda-

RDSPONSE: Consis¿ent with its interpretation of the term'"Transâction," ÇPH has ¡n¡de a

reasonable inquiry with respect to First Union, which has sincc morged with Wachovia, md

¡eviewed its website. According to this websitg Wacùovia has its headquarters in Charlotte, North

Carolina as woll as has offices in Florida" ancìng other locations throughout the United Suæs.

However, CPHis rur¡ble to veri$ the accuracyor completerress ofthis websitq lacks knowledgc or

information sufficienl to answer this request, and therefore derries this rcqucst iruofa¡ as it rclatcs

to First Union. Withrerpect toBank of Amcríca, CPH has made areasonableinquiry and reviswed

its website. Accordirtg to this website, Bar¡k of Amcrict lists its oorporatc address as Charloræ,

North Carolina, but âlso has oflices in Florida" anong other locstions throughoutthcUnited States,

I{owcver, CPH is unableto verÍf,the accuracyorcompletenessofthiswebsite, lacksknowledge or

information sufficient fo auswer fhís request, and therefore denies this request insofar as il relates

to Bank of America, Wíth respect to MSSF, CPH admits thx MSSF's principal place of business

is not in Florida.

196, None of the lenders involved with the Transaction have their principal place of
business in Florida.

GL/99'¿ vaÞø L¿s ¿lË

-67-

þcal qNu d3r.r.lff 6Þ:Ll úø¿-VZ-41S

16div-000692



RESPONSE¡ Consistent with ít¡ interprctation of the term (Tl¡nsacdon," CPH has made a

reasonable inquiry with respect to Fi¡st Union, which has since merged with Wachovi4 and

¡evieu/ed itswebsite. Accorriling to this websitp, Wachoviahasits hcadquarten in Charlolte, Notlh

Carolina, as wsll as has offices in Florida, Âmong othø locatíons throughout the United Statcs.

However, CPH isunable to veri$the accuracyor completøess ofthis website, lacksknowlcdgeor

information sutficient to ar¡swel fhis request, and Urerefqre denies this rcquest insofar as it ¡elates

to FirstUnion. With respec¡to Bank of America" CPH hæmadearea¡onablcinquiryand rcviewed

its website. According to this wcbsite, Bank of America lis¡s its corporâte address as Charlotte,

North Cæolina, but also hasoffìces ìn Florida, amongother locations throughout theUnited States.

However, CPHisrnsbletovøriþ the accruacyorcompletenessof this websile, lacks knowledgeor

information suflicient to answor this requæt, and thereÍore dcnies this request Ínsofar as Ít relafes

to Bank of America, \ilith rospect to MSSF, CPH admits ttrat MSSF's principalplace ofbusiness

is not in Florida.

197. Fi¡stUnion, nowlqrovmas Wachovia, isheadquarteredin Cha¡lonc,Nortlt Carolina-

IIESPONSE: CPH has made a reæonable inquiry with rcspect to Fhst Unior¡, which hæ since

mergerl with Wachovia, and reviewed its website, Accordirrg to this website, Wachovia hæ íts

headquartøs in Chriotte, Nonh Ca¡olina, as well as has offices inFlorida, åmotrg other locations

throughout the United States. However, CPH is unablc to vcriSthe acouracy or completeness of

this website, lacks knowledge or information suffftcient to answerthis request, and the¡efore derriæ

lìris roqucst,

I98. First Union's principal place ofbusiness is in Charlottq North Carolina,

a¿/99'¿ ÞeVø ¿2,ç ¿lx

-68-

)rfo-rg ûNU d3NNff 6Þ:Ll løø¿-Þ¿"¿]s
16div-000693



RESPANSÞ, CPII denies this request becausc First Union no longer exists

199. At the time oftheTransactíon, no FirstUnionpersonnel involved in the Transaction

were bssed in Florida,

BEÞPONS.S: Consistent with ifs intøpretation of the term '"Transaclion," CPH hæ olads a

reasonable inquiry and located a document e,rtitled'\ilorking Group List " dated March l l, 1998.

CPH believes that documsnt was prepared by Morgen Stanley because it ìs attached to a Morgan

Stanlcy cover sheet. That working grcup list indicates addresses in North Carolina and Florida for

the First Union pe,lsonnel involved in the Tran¡action Howevcr, CPH ic r¡nal¡le to verifo the

accuracyor completeness ofthatdocument,lacks hrowledge orinformâtion sufficient to answerthis

r€quest, and thercfore denics this request. Answering furttren CPH søtes on that information and

belief, M. Walkcr Duvall, Senior Vice Prcsidcnt of Corporate Banking at Fi¡stUnron, maintahed

an oflice and a residence in Florida al the timo of the Trausaction. CPH ñ¡rther states that on

information a¡rd belief, Williarn Ruttcr, Senior Vice Presids¡t of Private Banking at First Union,

maintained an of[ce and a residence in Florida at the time of the Transaclion,

200. None ofthe First Unionpersonnel involved with the Transactíon arebased in Florida,

BESPONSE.i CPH admits this request because First Union no longer oxists.

201. Bank of America is hcadquartsr€d in Charlottc, Notth Carolina.

RESPONSE: CPH has made a reasonable inquiry and ¡oviewed tsank of America's wsbsite.

Accordilg to this wcbsite, Bank ofAmerica lists its corporate address as Charlotte, North Carolin4

but also ha^s offices inFlorid4 arnongothcrlocations tbloughoutthc United Statos. llowcvu, CPH

is unable to veri$ the accuracy or cornpleteness of this weþsite, lacks knowledge or information

sufñcient to answer this requesc, and therefore denies thís requcst.

aL/¿s'¿ ÞaÞø ¿¿s ¿lt
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202. Ba¡k of Amçrica's principal place of brsiness is in Chulotte, North Ca¡olina,

RESPONSD: CPH has made a reasonable inquiry and revie$,ed Bank sf ¡\¡perica's website,

Accordingto thiswebsite, Bank ofAmcric.elists fæcorporate address as Charlofte, North Carolina"

but also hæ ofüces inFlorida, amongotherlocations tbroughourthe Unite.d Sùates. However, CPH

is unable ro verifl the accuracy or ccmpleteness of this website, tacks knowledge or information

sufficient to answet this request, and therefore denies this request.

203 At the time of the 1'ransaction, no Bank of A¡nerica personnel involved in the

Transaction were basod in Florida.

RESPONSE: Consistent with its interpretation of he krm "Transaction," CFH has made a

reasonable inqurry and located adocument ertitl€d "Working Group Llst," dated March I l, 1998.

CPH believes that document was prepared by Morgar Stanlcy bccquso it is attachod to a Morgan

Stanley cover sbeet- That working goup list indicaþs addresses in New York and ftorgia for the

Bank of America personnel involved iu thc Transaction. Horvever, CPH is unable to veri$ the

accuracyorcompleteness ofthatdocr¡urent,laclæ limowledge orinformation sufficlcnt to answcrthis

request, and therefore denies this req-uæt.

204
Florida-

Nqne of the Bank of America pcrsonnel involved with the Transaction a¡c bæsd in

BESPONSE: Consistenl \vith its interpretation of the tÊr¡n "Transâction," CPH has mado a

¡easonable inquiry into thedocumentinits possession andfgviewed the websiteof8u¡rk ofAme¡ioa-

However, that inquiry did not indicate the cur¡ent location of tho Barik of America personnel

involved with the Transaction, CPH laoks Imowlodgc or information sufficient to ansps¡ ¡[¡jg

request and therefore derries thís request.

qL/BE'¿ ÞsÞø ¿,29 zlî
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205, BancÀmerica Robertson Stephens is based inNew York.

RESP-OIYSE: CPH has made ateasonableinquiryand localed a<locument entitled "Workiug Group

List,"datcdMarch I I, I998. CPHbelievæ thatdocumentwaspreparedbyMorgan Sfanleybecause

il is attached to aMorgan Stanley coversheet. 'fhat working goup list indicrtes an add¡ess of New

Yor*, Nsw York for BancAmerica Robcrtson St€phens. Howevcr, CPH Ís ruable to verifr rhe

accuracyor completeness of that dgcument, or whefher it roflccts whe¡e BancAmedca Robertson

Stepheas ctuirerrtly is based, lacks loowledge or information zuflicient to ¿mswer this request, anrl

thereforc denies this request.

206. BancAmerica Robertson Stephe,ns's principal plaoe of business is in New York.

RESPONSE: CPH has made areasonableinquiryandlocateda docurneot entitled "WorkÍngGroup

List,"dal€dMorch I l, 1998, CPHbelisves thatdocume,ntwasprcparedbyMorgan Stanleybecausc

it is attached ùo a Morgan Stanleycoversheef. Th¿tworking goup list indicates aq address ofNew

York, Nov York for BzurcAmcrica Robcrrson Stephens. HoweveÍ, CPH is u¡rablo to vøiff tbe

accuracyorcompleteness of that documønt, orwhether it æflects the currcnt principal place of

business, CPH lacks knowledgeorinformation sufficientto answer this request arrd thereforcdenies

this requcst,

207. At the time of the Transactiou, Robert Kuen resided at 14 Ulster Drive Ín New York,

RESPQNSJ: Consistørt with its interpretuion of the term '"Tiansactiorq" CPH has made a

rcasonable inquiry and locatod a docrunerit entitled "WorkingGmup List," dated March I I, 1998.

CPH believes that document was prepared by Morgan Stanley because it is attached to a Morgan

Slarileycover she€f. That working Êfûup líst indícates an addrecs of 14 tllsterl)rive, Jericho, New

a¿/6ç'¿ ÞgÞø ¿29 ¿lt

-71-

xf,o-lg qNU è[NN3f ØS:åI Ëø?)Z-þZ-¿:ß

16div-000696



york for Robert Iftrcn. However, CPH is unable to verify the accuacy or comPleteness of that

document, tackslmowledgeorinformationsufñcientto answcrthisrequest, andtherefore dcnres tbis

rEqUcSt.

208. Robert l(¡rcn rcsides in New York

RESPON$E: CPHhasmade areasonableinquiryintothedocumcntinitspossession, Thatinquiry

did not indicatewhetherRobertKæen currsntlymaintains a residencc inNew York. CPH also has

conduclcd asea¡ch ofthe Lexisì{exis'?-TrakPerson l¡c¿torFild'elsc[onic database' That search

indioates tha(, at somepoint intÍme, RobertKarennaintained aresidorice in Netil Yorlc However,

CpH is unable to veriff the accuracy or completeness of that daubass, lacks information or

knowledgc sufñoÍcnt to an.swer thís requesq and thøefore denies this rtquest.

209. Ar rhetime ofthe k¿saction, ChuckFrancavilln¡c,sided ât 1965 BmadwayinNera

York.

B-ESPONSE: Consistent with its interprctation of thc term "Transaction," CPI{ has made a

rea.sonabls inquiry and Iocated a doctment entitled "Working Crroup List," dated March I l, 1998.

CPH betieves that document v/as prepared byMorgan Søntey because it is utached to a Morgan

Stanley cover sheer, That working group list indicatæ an address of 1965 Broadway, New York'

Nsw York for Chuck Francavilla, However, CPH is unable fo vorify the accwary or completeness

of that documenÇ tacks knowledge or inforrnation sufücient to answer this request, and therefore

deniqs this requost.

2i0. Chuck FrancavÌlla resides in New York-

EL/Øg'¿ ÞAVø ¿29 ZlÊ
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RESPONSE:, CPllhasmadearcasonableinquþinto thcdocumentrnis possession. Thatinquiry

didnotiqdicatc whetherChuckFrancavilla currentlymaintains aresidence inNewYork, CPf{ also

has conducted a search of the tæxiNexis'?.Tnk Person I¡cator File" elecronic databsse. That

searchindioatesthat, atsomepoiut intime,ChuokFtancavilla maintained aresidcnce inNew York.

However, CPH is r¡¡able to verif,the ¿ìccurscy or completeness of tÞtdatabase, lacks infonnation

or lcrowledge sufficient to answer this requesç and therefore denics this requcst.

2 I t, At fhe time ofthe Transaction, Rosenary llalpin resided at 6 \ilest 75Ù Streef in New
York.

RESPONSE: Consistent with its interpretation of the torm "Transaction," CPH has made a

reasonable inquiry and located adocument e,utilled "W'orking Group List," dal€d March I l, 1998.

CPH belÍoves that docu¡nent was prcpa¡cd by Morgan Stanley because it is attachcd to a Morgan

Stantey cover sheet. That working group list indicates arr addæss of6 til'æt 75ü Street, New York,

New York for Rosemaly Ilatpin. However, CPH Ís uuableto verif, the rccuracy orconpleteness

of lhat documcnt, lacks knowlcdge or informarion sufÍcient to answer this re4uest, and therEfore

denies this request

212. Rosemary Halpin rosides in New Yortc

RESPONS.Ei CPHhasmadeare¿sonablcinquiryinto thedocumcntinitsposscssion. Thal inquiry

did not indicatc whether RosemaryHalpin cuneutlymaintains a rcsidence in New York. CPH also

has conducted a searcb of the I-exisNexis '?-Trak Pcrson l¡cator File" electonic databæe. That

search indicatcs that, ac somopoint in timc, RosemaryHalpin maint¿ined aresidence in New York.

Howevcr, CPH is unable to verif, the æcuracyorcompletenees of tt¡atdatabase, lacks information

or knowledge suffrcicnt to answer this request, and therefore dedes this request,

-73-
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213. At thc time of the Traugaction, no BaucAmeric¡ Robertson Stephens penonnel

iovolved with thç Transaction were based in Florida

RESpONSE¡ Consistent with its intcrpretation of the tcrm rTransactiorL" CPH has made a

reasonabte inquiryand located a docuncnt entitled "Wotking Qroup List," dated March 1l' 1998'

CpII betisves th¡t document was prr,pared by Morgan Stanley bec,ause it is attached to aMorgrut

Stanley cover shest. Tbar working group list indicates a¡ address of New York, Ncw York for

BancAmerica Robertsonstcphcns. Howcver, CPHis unsbloiovedffthe accrrracyor completøtess

of that docutrent, facks lorowledge or inlormation suffrcient to answor this roquesç utd therefore

denies fhis rcquest

Zl4. None of the BancAmerica Robertson Stephens personnel involved with thc

Tra¡saction are bæcd in Florida.

RESpONSE: Consistent with its interpretation of the tqm '"Transaction," CPH has made a

reasonable inquiry into the document in its possession and conducted sca¡ches of an electronic

databasq detailcd in responses 207-212.Ilowever, thatinquirydid¡rotindicate thecur¡ent location

of ths BancAmenica Robertson Stephens penonnel involved in the Ttansaction- CPH lacks

knowledge or information sufficieot fo anslyer this rcquCIt and thereforc dcnies this request'

Zl5. At the time of the Traúsaction, Gtobal Financial Prass was headquartered in New

Yo¡k

BES.¡ONSEj Consistørt with its interpretation of the tcrm "Transâction," CPH has made u

rcasonable ínqurry and locatetl a doct¡ment €Nttillcd "Vúorking Gmup List " datedMarch I l, 1998'

cpH believes rhat document was prepared lry Morgan stanley becarue it is attached to a Morgan

Stanley covsr sheet, That working group list inùcates an adtl¡ess of New York, New York for

Globat Financial P¡ess, However; CPI{ is unable to veriÙ the accuracy or completeness of that

aL/¿g'd ÞavØ ¿zs ¿vt
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documcnt, ¡sçþ krowlcdge orinformationsufficientto answerthis nequest, andthercforedenies this

rcquest.

216. At the time of thsTransaction, Global Financial Pfess's principal place of busincss

wasinNcw Yotk.

RE$pONSE: Consistent *'ith its interprctation of the t¿rm "Transactioll" CPH has made a

reasonable ìnquiry and locrted a docummt sntitled "Working Group fiist," dated March [1, 1998'

Cp[I believes that document wæ preparcd by Morgan Stanley because it is attached to a Morgan

Stanley 
"6yç¡ 

5þeet, That working goup tist indic¿æs an address of Nsrv York, New York for

Global Financial Press, However, CPH is wable (o verifr the accwacy or compleæncss of that

docr¡¡¡ent,lacks knowledge orinfomation suffioiemtto answerthisrequest, andthereforcdenies this

rcqucst.

2t7.
in New York

At tlletimcoftheTransactio$ GlobalFinancial Press hadanofhcc at75 9rh Avenue

R-ESPONS& Consistcnt with its inf,øpretation of fhe f,enn '"Transaction " CPH has tnade a

reasonableinquiry and locaþd a document entitled "Working Group List," dated March I I' 1998'

'CpH 
believes that document was prepared by Morgan Slantey bec¡use it is anached to a Morgan

Stanleycoversbeet, That working goup list indioatæ an addressof?5 9ùAvenue,New York, New

yr¡¡k for Global F'inancial Prcss. Howevor, CPH is unzble to veris the accuracy or complcteness

of t¡at document, Iacla loowledge or ìnformation sufhoisnt to answer this rcquest, and thercfore

døies this request,

2tg. On Novemb er 6,1997, MS & Co. and MAFCO rspresentativcs met at MAF-CO

headquarters in New York to discuss the Transaction'

B¿/Xg'¿ ÞAÞø ¿¿9 ¿lE
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RESPO.NqE: D€rnicd, except that CPH admits tlrat on Novembcr 6.1997. Morgan Stanloy

representâtives and a lvfAFCO feprcscntativc met tt MÄFCO headquarters in New York,

ZLg. On December lL,lgg7,Ms & Co. rnetwittr Sunbeau at The Palace Hotelin New

York to discuss the Tranoaction.

RESpONSE: Çonsistent with CPH's interpretation of the tErm'Tfansactiort"" admitted.

ZZO. On Decemb* 12,1997, Sunbeam, Colesran and MA.FCO tepresentatives met st

MÄFCO headquarters in New York to disouss the Traosactíon'

3ESEANSE: Consistentwith CPH's interpretationoftheterm"Transection," CPH admits that on

Decembsr 12,lggT,Sunbeañ, Coleman and lvlAFCO rcpresentatives met in New York to di¡cuss

the Transaction.

ZZl. At the Decomber t2,lgg7 meeting, C,olsman provided Sunt¡eam witlt a detailed

writtenscheduleidêntiting l5 different a¡easofsynugiesbetween Sunbea- and Coleman,lotaling

ovsr $150 million pcr yëar.

RESPONSE: Þenied.

2ZZ. On Decenrber lE, 1997, Surbe¿m and lvfAFCO rcprescrrtifivcs met in New York to

negoti ate the Tra¡rsac ti on.

RIìSPONSE: Denied. AnswerinB fruther, CPH states üret on Dccember 18, 1997, Albert Dunlap,

Míchaol Price, Ronald Pcrclnran and Howæd Gittis metinPalm Besch, Florida to discuss apossible

acquisition of CPH's interest in Coleman.

8¿/Þ9'¿ ÞAÞØ ¿29 Zfî.
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zz3. On Ja¡ruary 23, 1998, MS & Co. mcr üth lvlAFCO rçresentatives at MAFCO

þcadquartcns in New York to discues the T¡ansaction'

RESpONSE; Denied, excepttbat, consistcntwith its interpretrtion of the term "Trursaction," CPH

arlmits thu onJanuary 23,lggSrMorgan Stanley repæsentativemet with alvfAFCO rçrcsøltative

at MAFCO headquartens inNeq/ York to discuss tho Transaotion'

224. Or January 29, 1998, Sunbeam, MS & Co., Coleman, MÂFCO and Credit Suisse

Fint Boston represenlatives met at MAFCO/Rpvlon headquafers in New York to <liscuss the

Transaction and preliminary due diligancc.

BËBqNSË Denied, exccptthat, consistc,ntwithirsinterprcþtionofthetcnn"Traûsactionç"ÇPH

admits that on lauuary 29, [998, Swrbeam and Morgan Starrley rePrsscntatives mct with Coleman,

MÄFCO, a¡rd Credit SuisseFirst BostonrepresentativesinNew York to discuss the Transaotion and

preliminary due diliSence,

zZS. At t¡e Juruary 29,l9g8 mecting at N{AFCO/Revlon headqusrters in New York,

coteman afñrmed that $ 150 millionwæ theprojected s¡'nergies in comection with the Tra¡lsactìon.

BESP=î-NSE: Derued,

226. On February 6, t998, MS A Co., lvfAFCO, and Credil Suisse Fint Boston met at

MAFCO headquartc,rs iu Nsw York to negotiate the Tra¡sactiofL

BDSpON$Er Consistent wíth CPH's interprctation of the term "TransEDtion," arimitted'

227. On Febnrary 19, 1998, Sunboa¡n, MS & Co', nnd MAFCO met ar MS & Co

headquarters ín New York to negotiate the Trarsaction'

RESPONSE: Dmicd'

eL/s9'¿ 
'8Þø 

¿2s ¿r':

:17-

xJo-ls qNU d3hN3f Í9)Ll EØ?)¿-ÞZ-¿35

16div-000702



ZZE. At tbe February 19, 1998 meeling at MS & Ø. headquarters in New York, a

preliminary handshake ageeúEnt wæ reached on a 0.745 exchauge ratio,

RESPONSE: Denied.

ZZ9. OnFebruary 23,lggï,Sunbeam, MS & Co., Colcman, lvfAFCO, and Credic Suisse

FirsrBostonreprcscntativcs attended aduo diligencemeefingatlv{.ltFCOheadquarters inNçw York

in connectíon with the Transaction.

nESPOl.{gE: Consiste¡rtwith CPH's interprctationofthe term "Transaction," admitted. Answering

furrfter,CPH statesthat meetings and communications concemingdue diligence in oon¡lectionwith

theTransaction occured inFlorida and slsewhËre outside of Nsw York.

230. On February24, 1998, Sunbeaur, MS & Co., MAFCO and others met atMS & Co.

hcadquarters ín Ncrv York to discws thc Tra¡saction.

RESPONSE: (bnsiste¡rt with ils interrpretation of the terrn "Tra¡rsaction," CPH has made a

reasonable inqrriry into its documc,nts. That inquiry didnot indicate whcthoronFebruary 24,1998,

S¡¡nbcan, Morgan Stanley, N4AFCO and others met rt Morgan Stanleyheadquarters in New York

to disouss the Tra¡saction. CPH lacls infonnatíon or knowledge sufficient to answer this request

a¡d therefore denies tNs requcst.

Z3l. Due diligence mectíngs conceming the Traruactiou were held in New York-

RESP-OIISE: ConsistartwitþCPH'sinteçrstationoftheterm"Tr¿ruaction,"adu,itted. Answüixg

fufher, CPH states th,atmeetings aud communications concerningdue diligencc in connecÚonwitit

the Trarsaction occurrgd in Florida a¡d elsewhore outside of Nerv York.

gL/99'¿ Þ8ÞØ L¿S ¿tS.
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z3rÌ. On Fcbruary 25, 1998, Sunbeam,lvß & Co,, MAFCO and others met 8t Morgan

Stanløy headquarters in New York to disctxs the Tmnsaclion.

nESPOI-{SEi Consistent with its interyrotation of the term "Transaction," CPH has made a

¡e¿sonable iaqulry ínto its documents. Thal, inquirydidnotindicatewbelhcronFebnrary 25, 1998,

Surbea¡n, Morgan Stanley, MAFCO and others mot et Morgan Stanluyhcadquarters i¡l New York

to discuss thc Trar¡sactio¡r. CPH lacks information o¡ loowlcdge sufficient to answer this requcst

and thersforo denies this request,

233. On Febnrary 25, 1998, Coleman's Board of Directors met in Neu, York wittr

MAFCO, Wachtell and CSFB reprcsental.ives to discuss the Transaotion'

RESPONSE: ConsisteutwíthCPH'sinterprct¿tionofthctcm'"Transaotion "admittod, Answering

fr¡rther, CPII states thatsome oftheColsnrarDrcctors aftendedthiemectingby telepbone and thut

some Colcma¡r Direoto¡s did not attend this meeting,

234. OnFebruary 26,lggï,Sunbeam,MS &Co., MAFCO, Skadden fuPs SlateMeager

[sic] & Flonr and others met at MS & Co. headqua¡ters in Nsw York to discuss tbe Transaction.

RESPONSEi Consister¡t with its interpretatiou of the term "Tlansacfion," CPH has made a

rcasonable inquiry ino iæ docùments. Thatinquirydidnot indicate whetl¡eronFebruary 26, 1998,

Surbeam. Morgan Stanley, IdAFCO, Sk¿ddcn fups Statc Meagher & Flom and others met at

Morgan Stanlcy headquartøe in Ngrt, York to discuss the Tra¡rsaction, CPH lacks information or

knowtedge sufficieat to answerthis request and thereforc denies this rer¡ucst,

235 . At fhc Fobru NJ 26,1998 meeting at MS & Co- headquarters in New York, the tuul
structure ofthe Trarrsaction was agreedupon.

È¿/L9'¿ ÞAÞØ L¿9 Ztt
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\_ESPONSE: Consietent with its intcrpretation of the term 'Trar¡9action," CPH has made a

rea¡ionable inquiryino its documents. Thatinquirydidnotindicate whahoronFcbruary 26,1998,

tl¡e 6¡aI sbuctrue of the Transactionwas agreed rrpon at Morgan Stanþ headquartøs inNew York.

CPH lacks informstion or knowledge sr¡fficient to answer this request a¡rd ihcrefore denie.s f.his

request,

236. The Transaction was negotìated in New York.

RESPONSE: Çoruistcnt with CPH's interpretation of the tetm "Transaclion," CPH admits that

somc negotiations concsrningfhoTrarsaction tookplace isNew York, but other negotiations took

place in Florid¿ and elsewhqc outside ofNew Yoft.

237. On February 27,lggï,Sunbeam's Boa¡d ofDirectors mct at MS & Co,'s offices in

New York to discuss the Tramaction,

RESPONSE: Consistent wilh CPH'o interpretation of the term ''fransaction," odrnttled

238. At the Fubrrrary2T, 1998 meeLing ofthc Board of Dircctors, Sunbcam approvcd the

Transaction.

RESPONSE-: Corsistent witb CPH's interprctation of the tenu. "Trausagtion," admitted.

239. OuFbbruary 27,l99ï,Coleman's Boârd of Di¡ectors met in Ncw York to discuss the

Transaction.

R.ESPONSE: ConsistentwithCPH's iruerpretationofthetemr "J¡ansaction," admitted. Answcring

firrther, CPH st¿tes that some of the Coteman Directors attended this mecting by tele,phone.

u"/89'¿ ÞAÞø L¿S ¿tE
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240- At rhc Fabruar¡27, 1998 meêtiûg of the Board ofDirectors, Coleman approved the

Tra¡lsaction.

REIPONSE: Consistent with CPH's iutcrpretation of the term 'lransaction," admitted,

241. Both the Sunbea¡n a¡d Colsma¡ Boards of Directors appmved tho Transaction at

meetings held i! New York.

RE$PQNSEi Consistont with CPH's interpretation offhe tenn 'Transaction," admitúcd,

242. On February 27, 1998, the Febnrary 27,1998 Agretments were er(ecuted Ín New
York.

RESP9-I{SE: CPH admits that on either Febntery 27 or 2E, 199t, the February 27, 1998

Agreements were executed in New Yo*.

. 243. On March 2, 1998, theTransactionwas antroúced ínNcw Yorkbefore tbe markets
opYrred.

RESPONS_E: Deriied, a(c€pt that, consilent with CPH's interpretation of¡he tertn "Tmnssclion,"

CPH adrnits that on March ?,L998, Sunbeam issued a press rclease from Sunbeam's headquarters

in D olray B e ach, Florida, qn ouncing the Transa c tion.

244. VISSF planncd the Bank Facility to ûr¡ance the Transaction in Ncw York,

RE$PONSE,; Denied, except tbat ÇPH admits that MSSF did some work on thc Bank Facility in

Neu, Yorlt, but also did some work in Florida. fuiswering htrther, CPH states that tho two ofher

banks involved in the BankFacility, FintUnion and Bank ofAmeric4 were headquartered outside

of New York sud did work on thc Bauk Facility outsidE of Now York,

eL/69'¿ ÞsÞø Lzç ztÈ
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245. MSSF pr€psred and dissemimted the prelimìnary ând final offering memorandum

fortheBank Focility in Nop Yo¡k.

RESPONSE: Donicd

246. On March 17,1998, Sunbeam and MS & Co. held a 'load shoV' for potørtial
Srurbeam inveslors in New York.

RESPQNSB Dmicd.

24't. On March 18, 1998, Sunbesm end MS & Co. held a'load show" for potential

Sunbeam investors in New Yod<.

RESPONSE: Admitted.

U8, No *road shows" for potcntial St¡¡beam invostors werc held in Florida"

RESPONSET CPHhas madeareasonÂbleinquiryandlocated adocumententitfed "SunbeamRoad

Show ltinerar/' andproduced byMorgan Stanley. That dooumeritíndicares that no mad shows took

ptace in Florida. However, CPH isr¡nablc to verifythc accuracyor completøress of this dooumenl

lacks lsrowledgo or ínfomr¡tion sufficientto answerthis request, and thcrefore rlenies this request.

Answering frrrther, CPH slates that the coupon convertible senior subordin¿tul deberitures issued

by Sunbeam anrl marketed by Morgan Stantey werc pwchased by invcstors natíonwide, including

invcstors based ínFlorida, Mo¡ævef, upon information andbeliet, CPH.states thatMorgan Stanlcy

causedtheOftøingMemorandì¡rn for the debenruresissuedbySunbeam tobedslivered to polsntiâl

investors in Florida,

249. On March 19, 1998, the Note Offering close<l in Ncw York.

BUØL'J 
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8E[PCN$F.: Dcnicd,

250, Thc press con:îercnce following the March 19. 1998 press rcleasc was held in Ncw
York.

RD$PONSEI CPH objects to this request as vaguc and atnbiguous bocar¡se it docs not ídøttifr a

specific date or subjcct matter for the press conference, Several prcss c.onfcr€rrccs have taken place

since Marcb 19, 1998, Subject !o âtrd without waiving this objection, CPH states that it has made

a rcasonable inquiry into thE documcnt in its possession. That inquiry did not indicate a press

confe¡encc held on or ¿bout Merch 19, 1998, CPH l¡oks knowledge or inforrratiou suffioient to

ånswef this request a¡rd thercfore denies this request,

251. On N{srch 30, 1998, the Traruaction closed in Ns\rt York.

R"ESPONSEi Consistent wiih CPH's interpretadon ofthe term "Transaction," admiÌred.

252. On Much 31, 1998, the Ba¡ù Facilityclosed in New Yort.

RESPONSD: Admitted.

253. At thc time of thc Transaction, Sunbeam was listed on ths New York Stock
Exchange,

BESPONSE: Consistent with CPH's intcrprotation of thc torm'Transaction," admitted

254- At the time ofthe Transaction, Coløman was listod ontheNew York Stock Exchange.

RESPO-Ì.{SD: Consietent with CPH's interpretation of the term 'ulÌansaçtion," adrnittcd.

qL/l,L'¿ ÞWø LZg ¿lç

-E3.

)tf,o-ls ohtr ¡BNN3f è9:Ll tøØ¿-v¿-¿35
16div-000708



255. No meetiugs betwe€n MS & Co- and Colemur took place in Florid¿

RESPONSE: Ad¡nitted. Answering ñrlher, CPH shtss lhatMorgur Stanloyprça¡ed Sunbeam

represøtalivcs to meet with a Colemanæprcseotative in Florida.

256. No meetiugs betr¡,reenMS & Co. and CPH took place inFlorida'

RESPONSE: Admitted. Arswe,ring ñrther, CPH states that Morgan Stanley prepared Sunbeam

¡epresentatives to meet rvith CPI{ representativcs iu Florida,

25'7. No meetings between tvls & Co. and MAFCO took place in Florida.

RESBQNSE: Admitted. Answcrirg fitrther, CPH stæes lhatMorgan StanleyPrepared Sunbeam

represenlatives to mcet with IIAFCO representatives in Florída-

258. No meetings betweenlvl,SSF and Colcrnan took placc in Florida-

RESPONSEI Admittcd.

259. No meetiugs between MSSF and CPH look place in Florida.

RESPONSE: Dcnied.

260. No mectingsbetween MSSF and lvf.A.FCO took placc in Florida-

RESPO¡ìSE: Denicd,

26L. On April Z7,lggï,Sunbeam and Colemanmetwith Coopen & Lybrand ud Sud
Verbinncn ût Coopers & Lybrund offices in New Yo¡k,

AU¿L'¿ ÞBÞø L¿S ZIE.
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RE$PONSE-¡. CPH has ¡¡adc a rs¡sonatlc inquiry and located a docr¡ment pr€pared by Smbeam

that indicates lhat on April 27, 1998, Sunbeam, Coopen & Lybrand, and Sard Verbinncn

representatives me/t et the Coopers & Lybrand ofñces in New York. However, CPH is unable to

voritythe accurecy or completÊncss ofthatdocumeût,laol<s knowtedgc or informatíon sulücicnt to

answcr 1hi5 re4uest, and therefore denies this request-

262. On May 4, 1998, Sunbearn and Coleman md witb Coopers & Lybrand anrl Sard

Verbinnen at Coopcrs & Lþrand offices in New York

BESPONSE: trH has madc a reasonablc iuquiry and located a docu.nrent prcparcd by Sttnbeam

that ìndioates that on May 4, 1998, Sunbeam, Coopcrs & Lþrand, and Sa¡d Verbinnen

representatives met at the Coopers & Lþrand offices in New York- However, CPH is unable to

veri$the acü¡racyorcomplctenessofthat docuneut, lacks lqowledge or information sufficient to

answot this requcsÇ and thercfore denies this rcquest.

263- OnMay 6, 1998, Sunbeam a¡rd Colemanheld a specialjoint meeting of the respective
Boa¡ds of Directors at Coopers & Lþrand officcs in New York.

RES_PONSE: Adniued.

26+. On May 7-9,lggï,Sunbeam prepared for the May I lù presentation inNew York,

RESPONSE: CPH has made a ææonablc inquiry and located a dooumertt preparcd by Sunbearr

that indicatcs that Sunbeam ropresentativ€s were in New York on MayT'9,1998. However, CPH

is unable to verip the accuracyor completeness ofthat docum,ent, lacks knowledge or informatioo

sufficie,nt to answer this request, and therefore deaies this requesl,

SL/X¿.'¿ ÞgtØ L¿9 ¿\î.
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265. On May I l, 1998. Sunbcarrr and Colemsn made e special "Sualcgy for Growth"
presenrztion tg Wdl Steet snslyss and i¡¡vestors ín Ncw York regarding tl¡e Sunbcam situation.

RESPONSE: CPII hâs madc a reæonable rnquuy and located a Sunbeam presentation entitlsd

"stateg¡r for G¡owth" dated May 11, 1998. Ilowevor, CPH is unable to veri.$ the accuacy or

completeness of that document, tacks knowledge or infonuation sufficient to answer thís rcquest,

and therefore denies this rcquest.

266, On Iune 9, 1998, the Special Committee ofthe Bo¡rdofDirectors of Sunbcam met

in Ncw York to disouss the Jruro 8, [99E uticle Ín Banons conceming Sunbea¡r's accounting

practices.

RESPOT-{SE: Denied, cxcept that CPH admits that on Juno 9, 1998, the Board of Directors of

Sunbeam held a meeting inNew Yort and thelune 8, 1998 article inBaron's Magazine conceruing

Sunbeam' s accorrnting practices was discussoò

26?. On June t3, [998, theSpccial CommitteeoftheBoa¡dofÞircctors ofSunbcaut met

inNew York to rsmove AlbeíDtrnlap as CEO ofSmbeam.

RE_$_reNSB Denied, cxcept rhat CPH âdmits that on lune 13, 1998, tho Boa¡d of Directors of

Sw¡beam held a Ineotiug in New York and thc Board ofDirtcfors re'movcd Albcrl Dunlap as CEO

of Sr:¡beam at that meeting.

268. On lr¡ne 19, 1998, MS & Co., First Unio¡¡, Bank of Amcrica and lvfAFCO met at

MAFCO headquartcrs in New Yotk to discuss tbe Sunbean situation-

RIISPONSE: Admitted,

BL/trL'¿ ÞAÞø ¿29 zlt

86
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269. On July 10, 1998, the Spooíal Conmittee ofthsBoard ofDirectots ofSr¡nbesmheld

an organizational meeting at the officcs of Rcboul, MacMurray, Ilowitt, Maynard & Kristol at 45

Rockefeller Plaza in New Yo¡t to disouss the nogotiations between Sunbeam a¡¡d its lenders'

RESPO¡ISE Admirted.

Z7O. On July 28, 1998,the Special Committee ofthe Boud ofDireclots ofSunbeam met

at the ofñces ofReboul, MacMgrray, Ilewitç Maynard & Iftistol at 45 Rockefetler Plaza ín New

York to discuss the status of the ongoing fact investigation at Sur¡beam.

RE-SPONSE: Ad¡nittsd,

2iL. On February 6,2001, Sunboam ñled fo¡bar¡kn¡prcyintheUnited StatEs Banhuptcy

Cou¡t for the Southern Diskict ofNew York'

RESPONSEi Admitte.L

212. The advcrsaryprocccdings against Sr¡nbeam were institutcd ín New York

RESPOftSEi CPH ba.s made a reasonable inquiry into the documents in ita possesion and has

rcviewed the docket sheet forthe BarrknrptryPetition filedby Sunbeam on Febnrary ó,2001 in thc

Uniæd States Bankruptcy Court for tùe Southem District ofNew York. Neither of thcso inquirics

i¡dicated that advenaryproceedings havebeen iustituted against Sunbeam. CPH lacks information

orknowledge suf6ciento åñ.cwer úis requestand therofore denies this request. Arswering further,

CpH states üat more than 20 lawsuits conceming Sunbeam's AaurlulelÌt accountìngpracticcs havc

becn filed in or Íansferred to Florida state a¡d fcdcr¡l coufts, inoluding:

A. Btrd v' Sunbeøm Cotporation, sr ø1, No. 98-825E (S.D' F'la-)

b, Írunl\a|v. Sunbean Corporation. et aI.,No- 98-8310 (S.D. Fla')

c, Lionelliv. Sunbeam Corporation, et ul.,No.98'8323 (S.D' Fta.)

d. Goldberg v. Dunløp, cr ai,, No, 98-8260 (S-D. Fla')

-E7-
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e, Lembeck v. Dunlap, el aL, No. 98'830i (SD' Flâ')

f. ìúìntzv. Sunbeøt Corporatlon et al.,No' 98-828t (S-D' Fla.)

e. Kt¿ll+tin v. Sunbeam Corporarton, ¿t 41., No' 98-8313 (S'D' Fla')

h, Applesteinv, Sunbeam Corporation, et aL, No' 98'8316 (S'D' Fla')

i. Singletonv. Sunbeam Corporalion, et al.,No' 98-8347 (S'D' FIa')

j. ünd¿¡¡tottv. Swúeø¡nCorporatíon, et al,,No. 9t-E289 (S'D' FIa')

k. Staplercnv. Sunbea¡n Cotporøtion, et sI., No- 98-1676 (S-D' FIa')

L CunnîrryIwnv. Swùeøm Corporation. et al.,No, 9E-6723 (S.D. Fla.)

rn. Kl¿Ìnv. Sunbeam Corporation, et aI., No- 9&8418 (S'D' Fta')

n. Hctsy v. Sunbeott Corporatíon, el ll.,No. 98-8475 (S'D' Fla')

o. Cwlerv, Sunbeøm Cotporation, et øI-,No- 98-8321 (S'D' FIa')

p. Gottlieb v. Sunbean Corporation, er ¿l-' No- 9E-8401 (S,D' Fla')

q. Kavlak v, Dunlap, el aJ., No' 98-8400 (S.D' Fla-)

r. I/,S. Natìo¡tøt Bank of Galveston v. Sunbeam Coryoration er cl., No. 99-

s283 (S.D. Fla.)

s. The cases oitod above (a- r) wore consolidated in: It re Sunbeøm Securìties

Lìtigøtion,No. 98'CV-8258 (S.D' Fla')'

l. Securìtiq ond F*chango Commission v, Dunlap, el al', No' 01-CV-8437

(S.D- Fla);

u. Shallut v, Elsotç er øl-, No, 98'8739 (S-D. Fla')

v, cømden Asset Manøgcment, L,P, et al. u Sunbeam corporation, ef al-, Nos-

,$-Cv-8773 (S.D. Fla,)

w. Hanilto¡ Pørtnersv. SubeamCoryoratíon, et qJ.,No. 99-8275 (S'D. Fla,)

-88,
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x. IGimv, Dunlap, ef ø1., No' 9S3t68-AD (15Ù Jud' Cir' Fla')

y, SunbeamCorp.v, Pricet+,øterhouseCoop¿rsllP, No.00-5444-All{ (15ù lrra'

Cir- FIa.);

z. coleman (Parent) Holdings, Inc.v. Arthur ,4ndersen LLP and Phiþ Harlow,

No. CA0l-6062-AN (lsù Jud. Cir-);

2'13, TheU.S, Attomey forthe Southorn Dístict ofNew York lcd thc U'S' Dopartnent of

Justics invcstigation into Sunbeam's business practices'

BESPO-NSI: Adnitted.

Datcd: Sçtembor 24, 2003 CoLEMAN eARENT) IIOLDINGS INC.

Ons of lts AtlomeYs

Jerold S. Solovy

Deirdre E. Connell

Dcnisc Kirkowski Bowler
JENNER &, BLOGK LIÆ
One IBM Plâze

Cilcago,Illinois 60611

(3t2)222-9350

John Scarola

SEARCY DENNEY SCAROLA
BARNHART & SI{PLEY Pâ.
2139 Palm Beach Lskes BIvd.
West Palm Beach, Flo¡ida 33402-1626

(561) 686-6300

e¿../¿..¿"',J ÞaÞØ L¿s ¿lî

.89

Ìfo-lg qNu 83NN3¡ þS:lI ÈtZØZ-VZ-¿qs

16div-000714



B¿'d IUIOI

cE RTISI CATÉ. OF' S-ERVICD

The unrlersigned, art attomoy, hercby ccltifies that a copy of the foregoinghas been

furnished by u.s. Mail and facsimile to the following côunser of record on tlús 24'h day of

September,2003:

Joseph lanno, Ir-
Cenrto¡¡ FIELDS

2221¡keYisw Avenue, Suite 1400

WestPalm Beach, FL 33401

Tet.: (561) 6s9.70?0

Fax: (561) 659:7368

Thomas A Clare

Krn¡onxn&Eu¡s
ó55 15Ù'Sftet, N.ÏV., Suite l20o
Washington, D.C. 20005

Tel.; (2V2)87e-5000
Fax: (202) 879'5200

Deirdre E, Connell

BL/BL'¿ ÞAÞø LZS ¿tt

-90-
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FAX TRANSMITTAL JENNER&BLOGK
Jcaorn&8h<þ t.t.c

ôrrc IBM Plsre
Cbiqso, tr 6001l-7õ05
Tct9t2 22t-0t50
h{wjcntcr.con

chiqgo
Dlll¡s
Wa¡hingøn, ÐC

Dête:

To:

From

Seplember 24, 2003

fhomas A.Clue
Kirkl¡¡d & Ellis
655 l5th Strrot, N,W.
suite t2oo
\{¡5[¡ingtnn, D,C. 2000 5

Denlse Kirkowski Bowler
Ph: (312) E40-8ó71

Fa,r: (312) E40-E771

(202) 879-s200
(202) 879-5000

Fo<:

Voicæ

ClisntNumbec 4l I98'10003

Imporralll Thie rnrs*gc ls hGadcd only for ùø us¿ of tb¿ i¡rd_lvtdud ûr Ê¡tl¡ty lo wtlcÀ 11 ts ¡dd¡t3!od' rnd fnÂy contrin i¡fo¡m¡tlor tl¡t is

¡¡tmèyvwtproducr. privirrgø,;rfds,ial udcxcmptfioud¡¡ch,¡r¡rc ucl¡r'¡ppl!rul9 þw- lf oro r¿¡dctofrhh øcssegoirnolthc lntcnded

rccipimç or rlrc mptoy.o o. osooiãñüibtcfordclivcriog 1. qr.t-¡nf rorlc intci?{ ¡.ønlctl yolr ¡rr hqÊby Doüñcd tbarany dis:rninatÍon'

.risu'ibr¡rioror¿oÞviogotthisoo;;ìíiiÃ;-lttclotly P.üiUit"d.liih"¡ry:"*lttgTi:ld6¡i¡q¡er,plêâ¡euor¡ryu¡ ìatmodiudv

by t¿lspLo¡e, ¡¡åi.u¡r¡ th¿ o"¡Ci¡ll rnæsageto wertlc tbot'o 
'66ttstir 

posl'! rt[vlF' 'tñrnt you'

Mcsslgo:

Pìease see attached,'

To¡al numbec of Page s includlng this oovpr sheet: 9l

ffyou do norrcooíYe all pages, ploasecall: (312)222-9350

Secrebry: Mari lyn Pearrc

Time Sent:

Sent Byr MP

Extcnsion: 6388

tØ'¿ vavø L¿9 ¿tx IJO_H qNU d]NN3f ss:9I E@Z-v¿-¿35
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THE CIRCUIT COURT OF IHE

FrrreeNrH Juolcrnl Clnculr
.oF FLoÉto,A.

CHAMBERS OF

El¡z¡,eerH T. M¡ess
CIRCUII JUDGE

CÕUNTY COURTHOUSE

Wesr P¡ru Belcx, Front oa 33¿ot
56r /355,€O50

September 17,2003

Jack Scarola, Esq.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

RE: Coleman (Palent) Holdings Inc. v. Morgan Stanley & Co., Inc
Case No.: CA 03-5045 AI

Dear Mr. Scarola:

I am in receipt of your letter dated September 22,2003 and the proposed Agreed
order Pemitting Foreign Attomeys to Appear for the action referenced above.

The copy of Piaintiff Coleman (Parent) Hoidings Inc.'s lvfotion to Permit Foreign
Attorney to Appear included seeks admission of Clark C. Johnson only. The Motion fails to
address the items required by Rule 2.061 (b) (4) and (5), Fla. R. Jud. Admin. Further, rhe
proposed Agrced Order admits Jerold S. Solovy, Ronald L. Marmer, Robert T. lvfarkowski,
Michael T. Brody, Jeffrey T. Sharv, Deirdre E. Connell, Elizabeth A. Coleman, Denise K.
Borvler, John W. Joyce, Christopher M. O'Connor, Stephen P. Baker, ancl Daniel E. Shaw as co-
counsel. I have not, then, signed the proposed Agreed Order, which, together with the copy of
the Motion, is returned with this letter.

E eth T Maass
Circuit Court Judse

copies to:

Joseph lanno, Jr., Esq., 222Lakeviel Ave., Suite r400, lvest pahn lìeach, FL 3340i
Thomas D. Yannucci, P.c., 655 l5th street, N.w., suitc 1200, washington. DC 20005
Jerold S. Solovy, Esq., O.e lBlr,f plaza, Suite 4400, Chicago, IL 60611

V
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SEP-25-03 TllU 09r24 All FA){ NO, P, 0?

v

IN TTIE CIRCUIT COURT FOR TITE
FTFTEENTTI JUDICI/TL CIRCUIT, IN
AND FOR PALM BI]ACTI COUNTV,
F'I,ORIDA

_co_LEMÁN (PA RnNÐ HOLDINGS,
ìNC,

Plaintiff,

I\{ORGÅN STÂNLIII. & CO..IÀIC. C¡lSl- NO.r 2003 CÄ 00S04S Al

I)cfcndnnf

]\{O.UON OF.NON.PARTY TO .,\PPEAR THIìOUGH

Non-Pa[ty, Bank of .Á,nrerica, N,4., pursuant to Rure 2.071(c) of the lìroricla

Jtldicial Administration Rttles, hcreby rcquests this courl, that it be pcrmil.tecl to

pzuticipate Thrortgh cornmunication eqúpnrent in the lnotion calendar heari¡g which has

beerr schcduled by plainlìff lor Monclay, scptembcr zg, 2003 and as ground.s therefor

would shorv:

l- Ilank of Arnerica, N.A. is a non-party in rhis action, Banr< of America,

N'4, has beer servcd witrl certai¡l subpoena.s 1o procruce doc*ments.

2' l3ecat¡sc the subpoenas scek clisclo.sure of barking records prolectccl by

Iì.la' Stnl' $ ó55'059(2)(b), Bank of Arncríca, N.A, has advised plaintiff rhar rhe

docturtents ljank of Amerioa, N.A. has agreed to producc can only be produced upon thc

entry of an appropriate or.der pursuant to g 655.059(2Xb),

16div-000718



stP-25-03 THU 09 t24 þ,n FrlX N0,

3' I'luintiff has hìed a Motion 1o Compel, wirich ßank o1'AnÈrica, N. Ä. has

bccn adviscd sceks the entry of an ordcr that production of fhe agrced-upon d6cuments is

rìpproPriatc undcr $ ó55,059(2Xb). Plaintiff, on Tuesday, september 23,2003,scheduled

a ìrearing on rhc Motíon to compel fol Monclay, sepiember 2g,2003, at g:45 a,m. on rhc

Cout't's motion calettdar, Bank ol'America, N.A. rvas llol consulted about thc heating

cl nl c.

4, 'l'he u¡rdersigned cortnscl for Fark of Arnerica, N.¡\,. cannot be p¡escnt in

Wcst Paìn lJcach on Monclay, Septcmbcr 29, but cloes ¡rot wish to inrpede rhe ability of

tlre parlies to procccd forward rvilh discovery. Accordingly, Banlr of Amcrica, N,A. is

pt'epnrcd to procced witìr the he aring zurd appear by telephonc. Pursuant to Rule 2.07 t (c)

of the Florida Judicial Âdministratíve Rules, appcarance by telephone is appropriate,

abscnl a sho\.itrg of goocl causc to cleny the requcst, where lhe irealing is sel lor not

f onge r tlall l5 ¡ninutes. The pending rnotion is sel for the Court 's moliorl caleudar whích

is intcndcd to deal rvith motions of less ilran 15 minures,

WI'IERLIORIì, Bank of Atnerica, N,À, requests fhat it be pcrrnittetf to appear for

lhc above-refet'eircecl hcaring by telephoue or t-hat the hearing bc rcscheduled to n

rnutually convcnient date.

LLP

Davirl
Floricla Ilar No, 0309291
Michael Cavendish
F'lorida Bar No.: 0141774
50 N. Lau¡a St,, Suite 3300
Jacksorville, Florida 32202
(e04) 7e8-2693
(eo4) 798-3207 (FAX)
,Attomeys lìrr non-party lìank of America, N,A.

P, 03

)
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CER'TIFICA OF SERVI'CE

Thc undcrsigncd herebv certifics thal, a 1rr¡e and col'r'ect copy of the foregoing was
transrnitted by facsi-mile on Scptcrnbct Z4-IZOO3 r;' 

-'- -- - r

Jack Scarola, lìsquire
Scarcy Derurey Sca¡ola IJ¡u-rùart & Shipley, p.A,
2i39 Palm Bcach l,akes Blvd.
ü/cst Palnr Beach, FL 33402-362G

Jerold S. Solovy, Esquire
Jcnuer & Block, LLC
One IBM Plaza
Suitc 4400
Chicago, IL 606l I

Jose¡rh lanno, Esquirc
Callton Ficlds
222L¡ke View Avenuc
Suite I +00
West Palm l]cach, Ì.L 33401

'I'homas f). Yaunuci, Iìsquire
Kirkland and Ellis
655 lstl'Strccr, N,W.
Suitc 1zo0
Washington, D.C. 20005

Mark F, llidcatr, Fsquire
i.orie K. Gleim
Greenbelg Traurig, P.A.
777 Sovtlt Flagler Drive
Suit,) 300 Eâsr
West lahn Bcnch, t'L 33401

Attomey

P, C4

3

$colvl\z?4 ì57. t
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IN THE CIRCUIT'COURT FORTHE
FI}-TBENTH J UDICIÄL CIRCUIT, IN

^tr*D 
FOR PALM tsEACH COUNTY,

tr.LORIDA

COLEMAN (PARENT) IIOLDINGS,
INC.

plaintiff,

MORGÄN STANLEY & CO., INC. CÄSD NO,: 2003 CA 00s04s AI

Defendant,

NON.PARTY BÀNK OFANINRICA, N.A.'S
II.ESP SE TO N'fo PEI, PRODIJCTION

Bank of America, N.A. ("Bank of America") a non-party to the above_stylc<l

action, rcsponds l<¡ the Motion to compel of coleman (parcnt) Holdings, Inc. (,,cpH,,)

and statcs:

i. CPH has filed a Motion to Compel Production ("Motion") directed to non-

party Bank of Arnerica seeking a nrling from the Court that the production of documents

agreecl [o between CPH and Bank of America may proceed notwithstanding the

resfrictions on the disclosure of bankiug records imposed by Fla, står. $ 655.059(2Xb).

-¡\s set foñh belorv, Ba¡k of America has no objecfion to the entry of lhe order cpH

requcsts so long as the depositor/borro\Ä,er irr question Sunbcam Corporation n/k/a

ArnerÍcan Household, Inc. is grven valid and appropriate notice of the Mofìon anrl a

reasouable oppolunity to respond.

I
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2. l'he instanl subpocrta was serye<l upon Barrk of Amcrica on July 3,2003

aud rcquired rhe production of documents by JuÌy 31, 2003 See Exlúbit A.

3. On July 29,2003, Bark of Amcrica, through counsel, respouded in wnting

and requested an extension of the compliancc date so that a reasonable document search

coultl be d,onc, and. expressly cautioned llnt muny of the documenß requesled oppeared

to fall under the protections of FIa. Stat. $ 655.059(2)(b). See Exhibit B.

4. Cìounsel for CPII and Ilank of Amcrica then confened anrl agree<lthat the

cornpliance datc would be extcnded to Äugust 15, 2003 to allow Bank of America to look

lor dcrcunrents an<[ issue a written response to the subpoena, i<lentifying the äocuments it

expecle<l Lo produce and proposing a lime and marmc¡ of production, See Exhibit C.

-5 l'he same day, CPH issued a nearly identìcal replacemenl subpocna,

requiring the deposition of a Bank of Arnerica corporale representative in West PaJm

Beach on August 15, 2003. See Exhibit D.

6- Counsel for Bank of Arncrica did not learn of the service of the

replaccment subpocna until August 12,2ÌO3,since, like the original, it was purportedly

served directly upon unlurown personnel at a re{ail bzuù branch in West Palm Beach.

Upon receipt, counsel for Bark of America wrote to counsel for CPH and objected to the

deposition aspect of the replacement subpoena since counsel and Bank of America had

not been consulted in advance as to schcdulirrg, Scc Exhjbit E.

l. Counsel for CPH and Bank of America conferred, ancl on August 13,2003

counsel for CPH indicated that no dcposition was necessary, and coursel then exchanged

lctters confrrming their previous agreement that Barik of America would by Augusl 15,

2
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2003 produce a list of documents it would produce arrd otherwísc respond to the

subpoena. See composite Exhibrt F.

8. On Augusl" 15, 2003 Bank of ,A'¡nerica served its written response and

objcctions to the subpocna ir.tentifying a number of <locuments to be produced, and'

impoftantly, qsserting objections to signifcanl numl¡er of the ir¿dividual subpttena

requests. See composite Exhibit G. In the response and objectron letter, Bank of Arnerica

in<licateci tliat il would procluce, without objection, the following documents responding

to the subpoerra:

'fhe March 30, 1998 Credit Agectnent
Agrceneuts and closing docurnents ancillary thereto

Amendmcnts to and waivers of the March 30, 1998 Credit Agrecmcnt

Circulated drafls of the March 30, 1998 Credit Agreemcnl

I)ocuments pertaining to analyses or evalual.ions of the Sunbeam-Coleman

lransaction
Bon<lwing rcguests issued by Sunbearn pefaining to thc March 30, 1998 Credit

Agreement
Brokerage reports and otherdocuments valuing Sunbeam and Sunbeam stock

News añicles and wire stories discussing changes in the price of Sunbeam stock

and re]atcd issues

I)ocuments pefaining fo meetings among Sunbcam, Bank of America, First

Union, and Morgan Sf'anleY
plcdge agrcements and othcr documents regarding the collaterai pledged under

tile March 30, 1998 Credit Agreemenl'

The Morgan Stanley Offering Statement pertaining to thc subordinated debentures

Documents pcrtaining to Sunbeam's Ql i998 financials

1998 Sunbcam Pross releascs

However, production c<luld not yet issue since the malority of these docu¡nenfs

are protectcd by Fla. Stat. g 655.059(2Xb) as confrdcntial balking and bonowing reoords,

<). In an atfernpt to resolve the obstacle to productìon imposed by Fla. Stat. $

655.059(2XB), counsel for CPH on August 19, 2003 wrote to counsel for Ilank of

Americ.a in<iicating tbat a oonfidentiality order had becn entered in this action belweelr

3

the parties. See Exhibit H.
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10. By relurlr lettcr dated August 20, 2003, counsel for Bank of Âmerica

inqrrirerl as to whcthcr the conlìdentiality order addressed lhe rc.striction imposetl by Fla

Sraf . $ 655.059(2Xb). Sec È,xhibil I. Upon rcceipt of a copy of the confidentiality order, it

was apparent that it clid not encompass thc restric(ions imposed by Fla. Stat. $

655,059(2Xb). Accorclingly, counsel for Bank of Ame¡ica wrote to counsel for CPI{ on

Septembcr 12,20rJ3 and inrlicaled thal, to satisfy thc stâtute, either the protected party-

SuuSea¡u-would need to co¡scnt to tlte rcquest lor doctlments or a Court ortler rcquiring

disclosure and vitiating lhe protections o[the statute would necd to issue beforc Bank of

Amer.ica coultl irroceed to tum over the documents it agreed to produce on Âugust 15,

2003, See ßxhibit J.

11. Thcreafter, CPH filcrl i1s Motion to Compcl Production on Septembcr 19,

2003, which, notably, does not state arry basis for cotnpelling lIrc production of the

docume1ts prorected by Fla. Stat. $ 655.059(2Xb), but which presumably seeks an order

from the Couf vrtiatiug the protecttons of the statute'

lZ. Insofar as CPH seeks an order removing the protections of Fla. Stat $

655.059(2Xb) for thosc documenls Bank of America has agreed to produce, Bank of

America has no objection to the relief CPH secks in its Motion, but queslions whether the

protected party-sunbearn Corporation n/k/a.¿\merican Household, Inc.-has been givcn

reasonable noticel of the basis of the Motion. Ilowever, il. is Bank of Arnerica's

undershnding thc CPH's Motion is not directed toward those documents lor which Bank

I Ttrc Motiol was serye<I upon twu indivrduals at (Lc Grccnberg Traurig, law fu¡n rvho¡n CPll identifies as

cousel for Sunbean¡ but again, thc Motion is nol reasoned and docs not offcr any basis for thc re licf
regucsted, prcvcnting Sunbéamfrom having nolicc oflhe grounds or thenecessiÈy for the rcmoval oflhc

srain fory piotection. 
-Morcoveç 

as far as Bank of Âmcrica can tell, tbe September 29, 2003 hcaring on thc

Motionïìs sct by CPH unilaterally on sho¡t notice and over lhe objcction of Bank of America and

possibly othcrs. See Exhibit K-

4
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of Americ.aasscrted atintely, vaìi<i objecfion in its August 15,2003 lcttcr, and forrvhich

a morc extcnsive evidentrary hearing and briefing would be requircd, giverr the undue

burdcn altalysis the objections implicate'

Vv'HtsI{EFORË, non-pafy tsank of Alterica, N.A. respectfully requests that this

Court entcr al Order ruling ori whether the prolections of lìla. Stat- $ 655.059(2Xb)

pr€vent thc discovery by CìPH olthe above-described documents in thc custody of Bank

of America. aud for such other relicf as is j rrst and proper'

McGuiroWoods LLP

Ilv:
David M ells

Florida Bar No. 0309291

Michael Cavendish

Fìo¡ida Bar No,: 0143174

50 N, Laura St., Suíte 3300

Jacksonville, Florida 32702
(904) 798-2606
p0Ð're8-3267 (FAX)

Attorneys for non-party Bank of Amcrica, N,A-

çERTIFIC.ATE OF SERVTCE

The undersigned hereby certiltes that a Silç1and 
correct' copy of the foregoing was

trans¡nitl.ed by Federal Express on Sqrtember?J\,2003 to:

Jack Scarola
Searcy Dermcy Scarola Barrùart & Shipley' P'A'

2139 Pakn Beach Lakes Blvd'
West PaIm Beacb, FL3340Z-3626

Jerold S. SolovY
Jenner & Block, LLC
One IBM Plaza
Suir€ 4400
Chicago, IL 60611

5
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Joseph lalno
Carlton Fields
222Lake View Avenue
Suite 1400

West Pahn Beach, FL 13401

'lhomas D, Yannuci
Kirkland and Ellis
655 l5'h Slreet, N,W.
Suitc 1200

Vy'ashingtou, D.C. 20005

Mark F. tsideau
Lorie K. Gleim
Greenberg 1'raurig, P,À,
?77 South Flagler f)rivc
Suite 300 East

West I'alm Beach. FL 33401

223938

Attorney

6
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ù'!F-8è gèbL 39L ,SÉ

4230580/rnm

coLgMAN (PARENÐ HOLDINGS rNC.,

PlÀilnffs,

vg,

MORGAN SrAìVLEY & CO. INC,,

Dcfendant

( ìJ L]T 7ø4 3gE 1768
'(t& &E Aø?L TO

T¡ Ìr9ø47S83267 P-?4
3. n6ø P.ø3.¿3

Ll t9t çg¿' ot *

IN THE CIRCI.IIT COI]RT OF TTÌE
IITIDENffi fi'DICIAL CIRCUII, TN AI.ID
FOR PALM BEACH COLTNTY, FLORIDA

C¡SE NO,: 2003 CA 005045 AI

RECEIVED

JUL 0I zD03

FL'BGS
LÊGAL SUFPOBf

I

ÐUBPOEN4 
pqslÐ. rEcUM \V|IEOUÎ ÐEPOSUXoN

THE STATE OFÍIORìDA

1O: C\¡stodiar¡ of Records
Bu¡k ofÀncrlcaNarìon¡i Tlust rrd S¡vings As¡ocialion
625 N. FlaslrDrivc
West Paln Eea,ch, FL33401

W
s

yOU ÂÃ,E COMMÀNDED rù ¿pptar rl Scrrcy Dæ¡cy Sca¡ola Þaurlnrt & Shiplcy,

P-.A., 2I-39 Palru Bcach Lakcs Bouler¿rd' S/cst ?alm Eeoc,h, EL, 33409 ou;

SEEATTACEIIENTA
and to beve uríth ¡ou ¡t üat time¡ltdphoo tbo following:

Duse¡ Tccuru: SEE ATTACEME¡|I A

These irems witl be iqpccted ald maybe copicdattbrt tinc. Yo¡r will nol be required to

srrrrendcr the oríginal ir¿cr¡¡, You may corrply wlù thl¡ subpoela by provi¿lìn8 leg{ble copies uf

¿¿4ø'á l¿ràAagÊ']øLtË At gøbL æL bS6 I S I d E UC îflr9'f tAtl7 vt îìr
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7ø4 386 l?6ø
?ø4 s8 €ø21 TO

rí--l r 9ø4?egszg? P.zs
L.hÊÂ P,øA.A

8Ir91 eøø¿ ÞI rfìt
\

LT
.¡ku
Þs6

LIT
Es¿

Coìsnur Bolùì¡¡r, tnc. vr Mo¡grn Sturlcy & Comgrny
200r c^ 0050{5 Al
SDT lvitrqü Depositlon

the it¿rns ro be produccd to rhe ettomcy whose name app¿ars or this subpoena on o¡ bqfui.e the

scboduled date of producriou, You rnay condition úe prcpnraubn of tbè copies upon rbe

pa}tníir in ¡dyance of rls rçasonrble cpsl of prep¡ædon, You nny m¡il or deliver lhe copies to

rbr atrornøy whose ¡¡ms sppca¡s on tl¡i¡ subpoeua and lherpby eli¡ninæe )rD\¡r agpcararce ¡t thc

rime a¡rj place speciñed abovc, You L¿vc lbu right lo objcct ro {[e produdiqn Purs!æt to this

subpoena et arry lime before pmduction by giving wittcn ¡tÔtice to tÌ¡e ¡ttonr6/ shose narnç

¡ppca$ on this sr..rbporna, rils WILL NOT BE A DEPOSTflON. NO TESTIMOI{Y

WÍLL EE TAKÚN.

lf you f¿il tor

l) Appcuas sPccificd: ot

7) Frrmish ùc rçcofds insrc¡d of ¡ppca¡ing a6 providêd abqrrc¡ o¡

3) Objest ¡o ùis subpoÊn¡,

yqu rnay be in conreorpr of coun. You arc zubpoc,lraed to opPcsl by the foltowing

attorîcy, ¡rd ur¡lcs e*cu¡cd fi1prtr his subpocna by thls attomey ol ùe cor:¡t' you shdt lespond

to this subpoeta as dtrecæd-

?z)Èø'¿ ræeæEÞøLrí 0L 3ø>¿ 99¿ 99Ë I s I s g ui sa:gr çâA? Þr -],Õî
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Þ96

Ti )rsø4?saszs7 P.zs
\*n6ø P,ø5.23

êl:9'l Ê062 ÞI Ttt

7ø4 386 l. ?6ø
7ø4 388 8ø?r T0

Colcnan Hold,iaSt, lnc. w Mo¡g¿¡ Sr¡"le/ e Com'¡ny
200J c^ 005045 AI
SDT Wltfiour Drporition

lsd' JuL,¡ ,oo,DaTED tbis day of

FI No.: ló9440
Searcy Dcn¡cY Scerol¿
Ermhart & ShipieY' P.A'

2139 Palm Eeacb Lzkss Boule"sd
West Palm Bcarh, FL334D,
Phoue: (561) 68ô6300

Fax: (561)478-0754
Anof¡rcys for P lainrj 8fs

¿z/rø'¿ 7¿øa6i8,EvaLrÉ oI gøÞ¿ 39¿ rs6 I q t R I ¡¡J ôl¡.or ¡âñ7 h' ._F

16div-000730



JUL ?3 ?tlø3 lø:4? FR BOfì
JUL l) ¿¿t45 l¿.Q¿ l'R
Sø'3tUd 3ø"L

794 386 t?Eø
?ø4 38ø 8ø2r Tu

ri )r9ø4?eB3?67 P,?1
3¿i?6ø P,ø6.â

ea131 løã¿ þI 'ìnr
ft r''
99¿ ÞS6

ColÈm¡n lloldlagl, Inc, -ú Mot8ält 6t¡¡lsy & Comprny

20t3 u,00s0+J A.I

SDT Wirt¡oul DcPs¡trion

lION

STATE OT FLORIDA
couNTV OF-'-"--=-..--

Thc undersigned, a6 cusrodiân ol reoords for Da¡ù of Alreilca Natioual T¡r¡st and

Savings Corporation, çêrtifies ûrat rhç alhchcd docus¡ens co¡lsisting of- Pages r@rcsmw a

rruÉ çopy of !! itcms wi¡hín,my pÖssesÊ¡oDt cuslody or cont¡ol which arc described il' rlc

Subpoena Duces Tccum W-¡thOut DepositíOu servcd on mc in lhe ebOve Slled actíon aud cach

pagÈ iS nwnbered by nrc fOr identiñcatiorr- Productíon iS cOnplele aud hrs bcen lumbcrcd by t1rc

cr¡godi¿n ofr¿nO¡dS.

[r is fr¡¡ther cartified r]ut original: of tbe items produced a¡e mai¡hincd undr the

dlrcciion. cusrody ¿nd conuol of rbewrdersigæd'

The foregoiqg cenifc¡tion was acb¡os,lodgcd before mÊ, sl¡ ofli*r duly authorízed ir

rle Srere end Counry aforcsaid fo t¡ke ack¡owlcdgments, ùis 

- 

day of _-

20- who:

t ] is personallY fnowri 10 mel ol

t I bas Producerl r¡ id ¿ntilÌ catiory and who

zè.Gs-d ÍzøæeqÞêLle 0I 9?rL 39L vfi I S I U g CJ SR =9r 1Øa.7. Þ! -lnr
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?ø4 386 l?6ø

IqI W, GÚ¿I
t9ø479832'67 P .28

t Ò¿),rÍ I
fú ,fgo

r-v(.¿J
trl.Jt ÈI)4øc vr [u

Çslc¡¡rn Hqtd-in&q þç. v¡ lvlôrf,rô Snnìcy 4 CoñÞlr¡y

2003 c4llfifô45 ôI
sDT Withou¡ Dçosition

t I didor

t I did not, takc an oatl,

a¡rd whs cxesutÈd tbc forcgoûrg cenification, rnd uào rcknowÞdged ùe foregoing ccliËcatíon

¡p be &ecty and volun¡a¡ily oxecurcd for the purposes rlcrsh rDçitrd'

Nor:ry lublic, Statdof Flqìda al Luge

My Co drmi lsíon ExPircs ;

&t9ê'd l7øageç.rø¿lê OL 9øvL 99¿ Þ56 ! s I u I ðJ SËl:9t S0ø2. Þt lfrf
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3sã rzsø rí 
-'Þ19ø4?ss3267 

.--. .- P'"9
'Ì.lt -.ür- uie¡ ¡v l. .lræ f'wr¿J

8Ii91 fØØZ tl 111

çouNsll,LISI

Coto.l¡¡r Holdl¡8\ t!o' r5 Mms¡n Sþdsf & ùnp¡ny
2ooj cA 005045.4J
SDT ù¡iüout DcÞolldon

Ioscpb Iuno, Jr,, Esquire

Carlton Fields, et ¿l-

7221,-zl¿vi(f.v Avènùe

Suita1400
Wcst Pals"¡ Dcach, FL 33401

Thomas D- Ya¡loucci, P'C.

Tto¡n¡s A, Clere

tsrenMcGurk
Ki¡lland a¡rd Ellis
ó55 15ù Struet N-W' Suirc 1200

\ilasbi¡ngton,ÞC 20005

Jerold S. SolqYY, Esq'

feuncr &BIocþ LLC
OTcIDM FlEz¡
Suire 4400

Chicago, IL 60611

¿e/èÐ'd \zøeEEÊÞALtê A! 9ø"L 99ò ëç6 f S I U 8 dJ Çø:af (etøE ht n\î
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AflêçË}ÍENTÁ

You arc h¡reÙy røqrnstd to pËduçe the follovl4 door¡enF pursuUt Þ the d¿hnitions

a¡d lrutnctions conraiqcd hcr¡io:

Ðo ctDf-ENII S FEo uE srß D

I ' All doormÈflls conçctiin¿ rylt4lcs tþrt míghr be acbicrvcd from a

burinêSs combi¡¡tion of Su¡bean Colcn¡¡' Sfgnrture Bnuds' and Fir¡¡ ¡ìen' or a$y

cornbination rhaeof'

z. .4¡ do.ornsrs conctroing rhc pormdel or ¡ctrral iuregrafion of colønan,

Fiñt^lffiland/orSiglauucBrrnd¡vithSrub¿¿g¡'includingbutuotlimitedto'studiclnpolts,

analyses, eralrxdons, p¡ojcctiorrl, estinateS' cqlrmæt¡' or oth¿rwsh ptro¡mcd by Coopcrs &

Lybrand, Morgrn StanJey, MSSF' Be¡ù ofÂne¡ic4 or FIntUnion-

3. AII docr¡rrrts conctñlng üy gvrluarbn or a¿soltsrtreß of ¡he BsDk

Fecilides,cÍùtrpriorroo¡¿frcrlv{ucb3l,lggS,bypuorroyoftbe[¡¡ldgr.s,i¡cludlng.butnol

limi(cito.aaycrcdirtcYisìyorponfoliorcvicw,qcdit¡*ie*s[eets.coJlrePon6'c'ontalt

¡epors¡ credit rppmvaÌ forurs, portfolio fonn¡' cr¿di¡ ridcrevienr!' lDd covenrnt couplìancv

rc¡o15.

4' Àll com¡uunicerions by aad á110¡8 ùe l¡ßde¡ corccmiqg rhe C¡qdit

Àg€erncnt, ùrc Ba¡ù F¿ciihi¿g, Srr¡be¿¡\ Cole¡nrn' or rbe Colcru¡¡ Tr¡¡¡acion

5'Alido,umeor,conccmilgrlrcl¿ndcls'ptalsqeffotgto¡:ndic¡tcorrell

off¡nyportìonofthcL¡ø'd¿rs,6o66it.nìc¡lt5,r!rcflecrcdiuschedulc2.0lofthcCrcdit

Àgfeern¿Dl.including'but¡orlimited¡o,infcnrn¡lionpachgcuproúd¡¿rcpotcntia!lcnd¿rs,

listsordesígmrioasofp<lreod¡ltcndcrr.commxigrtionswithporcudrlle¡den,expressiousof

F

z¿/Bø-¿ (æF,9E,ÉÞøl-lÊ oL 9øÞL 39L vçâ I F I x P ,'¿ ca '€l êm7 Èr rã'
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7ø4 3S6 176ø T-l'tw æa 8821 '10 3. .¿

t 9s47983287 P.3l
76ø P.tør¿i

e'-¿- aagr ..

i¡¡¿¡ssr ancUo¡ coørfritoent mcd¿ by any Þoleoliat taldef, end/of Pfèsenqrions or h¿r¡dours usqÀ

at lctrtler gtoûp ne€,rlb3Í

6. AII documr¡S conccming Sunbs¡m's intærion to drgw down any portiou

of tLc Crcdit Aga:anrÐt rpecifeelly bcludia¿, but Del limilcd to, any end rll uÌittÊh Bolrcrving

I(¿q$?Éls,

' 7. AII doct¡gtc¡s coocç.r:nilg wheùer or nol you or ury of ùc Lendeo

cgtÍsiriÈred exçrdsi¡g rhei¡ dgtn to rcrmiuarc se¡ricc r¡¡det tbe Crtdit A€reer¡q¡t foligwir¡g aDy

måttrial adverse cha¡gc in rhc ñ¡¡¡cÍal satru of Swbcs.t¡"

8. AJI documenq concadrg any offer lo buy Rcorgaaized Sunbean, or thc

salc, or pos^lible salc of Rtorgui¿cd Sunbc¡ur or ¡¿y sr¡bs jdi¡ry qr m¡tèríal gxotp of assrts

¡ìøeof.

g, âll doa¡mcnç¡ concer¡lng )cur effols þ ùs\æ 8r¡¡beao retaj¡ or mrfnuiu

¡,ur¡. lencling sorvicsr borhprior lo Âqd qftcr tÌrc doqì¡g of thc B¡¡l F¡ciliries'

10. ÀIl docuuless rtJle<rag ¡ll ftcs r¡rd erpmscs ¡ald by Sunbearn to yeu

Ì¡clurfiugr bur ¡ot limiæd tor Êúy DoíùtþeDlsdoÍ AB¿nl (u deíaod b fhe Credic A8IEemetrl) fEc

a¡¡d ¡ny other f¿e ral¡¡ed n rhe Credil ,+8¡sælmt.

1I. AU docÉnc4r¡ çqûccrritrg ùc B¡nk Faciliticr. Íncludb6, br¡r¡ nor limited

to, rhç roufcÉl aqd ug.s of the Bs¡ù Frcllirial. ùo d¿sisim to clc¡sc tftc Danlc Frciliüæ, Úd ùc

otosbg of ùe Ba¡k FaciliÙc¡.

lZ. nll docuneors couc¿m¡nt rny invcstlgatiol\ a¡ålyslq or duc dilígrnce of

Sr¡¡lcam conduclÊd by yoù 0f On yoUrbchrlf orþ Morg',rn Sur,li í! 199? or 1998.

¡3, ÀU don¡ms¡b coqccú'iûg any tuvcstigudon, Â¡dysls, or duc dÍIipncc of

Colcma¡r of CPH couduç¡td byyur oroo you¡bcL¡lf orby Morga¡ S¡oley ln 1997 or I998'

zz.6ø'.t tq.OèsaÉ.paLrÊ Ot 90F¿ 99¿ Þ56

2-

I 9 f U 8 UJ SØ:9I Ê9ø3 DT T¡r
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el'tÐu¿ 9ør¿ 39¿ ù86,

l¡. ,tll de6¡¡1s¡¡¡ concemllg the otgoriatíon ud sþhg of the Frbrurry 27,

l99E Agre¿ments.

l5- All dosumenls conconing rhe closirg of ùe Cola¡o¡l Tratsacdon,

ùrcluding, *ithout linút¡ríon, alì dær¡r¡cott concetr.irrg ùc dec¡sion m close thc Colem¡n

TrlñtáCdo¡-

16. All doamcnt¡ conccrning lhc mcaings ofSunbc¡m'¡ Bo¡rd of Dirccron.

17. All documenu concemlr8 my vah¡rdon of Sutbe¡m qI Sqr¡be¿m

Scerrritics.

18. All doa¡¡¡tnç concanlng tlrc Stock m¡rket's rahuf iou of Su¡beap¡

sea¡rilie¡. bcluoÍng wirhou¡ limistion documen$ dcecri¡¡¡t or aoalping the íac¡c¡¡c or

d¿cline in ¡l¡e malkr,t pice of Sunbram stock in any portlon of tJrs pcriod tom ¡nd Lrcludiug

July l, 1996 through and i¡cludi¡t Dec¡mbcr 31, ¡998.

19, All docr¡ment¡ colcarning ¡rwrol¡ as Doo¡¡rÊqtatio¡ Ate¡l fo¡ iùo

Crcdir,{¿rerrocnt or B¡¡k F¿cilide¡.

20. All doçunens ooncemuut ynrrApril 28, I 9r8 mccting wirh Eunbo¡ra, .

Finc Union, MSSF ¿¡d/ot Morgu Stontcy, inctudbg, bur nor lirnlçd þ, ¡ll np¡es ukeu ofo¡

dwi¡¡ ùc mccring a¡d docr¡.mÈ¡b nk¡ofidizi!ß' dæcribing or retcrrirg lo lhc ßcûtilg.

?1. Alldoct¡¡qtts coocrming ônyamc¡d¡¡an¡ro üe Crod{tÅErecrruo¡,

iocluding, ùut no¡ lir¡ircd !o, tàc Apdl 1998, Ìunp 199E, aud JuIy 199õ rmødneots, Yor.¡r

fcsponse ¡hould i¡cludc. but Lc aot Ií¡nìled lo, ¡ll documcnt¡ coqcc¡liDg fùe Iæsons for ihe

a¡uc¡d.øcnts.

22, t{ll don¡ømr¡ rancerningyour ureetiagrwith Sunb¿rm. Firn Uaion.

MSSF ¡¡dlorMorgarr St:nlry arwhich the toDiqe sf Su¡be¡m or¡he Banl F¿rilì¡ics we¡E

7ø4 ga.c I ?6ø T,- -ì l gø4 Z98326? p .o?rsq Jötå üø¿L tu J:-rbU p.Lr¿-¿3

etigt zazz D.! tnr

-ìr ltr

J

eeløt'¿ rîf8e6ÊÞa¿r6 oL 9ør¿ 99¿ tg6 J S I U I xJ cR:91 faaz Þr -ñr
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1ø4 3e6, t?Eø
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disn¡ssed includin6, bur nor limi¡ed to, ull notcs tsXû! of of dt¡tng ùe raoning and doarmer¡N

concernÍng ¡l¡e meeti¡g, Your rcsponrG should i¡olude doo¡menrs frûn rhe period aRer r¡e Batrk

F¡cililíc¡ clored o¡ lrlorch Jl. 199ß,

23. AlldpcurcnE co¡cemi¡g ürc lieapllced byy¡u anøorMSSF e¡d Firsr

Uniou on Coloran slock orøed by g¡¡¡þan, iacludilg but¡ot limired þ, doÊueerg

conte¡ai¡g the rpason o¡ deciçiou to sæk úr lien.

24, Âll doar¡¿nu coûcÊ.nrin!rhe collabr¡l forúc B¡¡kFacilities, includfug,

but not límìred to, all docurtcnrs æqluaüng m Essessing lbe v¡lue of tb¡t colla¡cnl.

25- ¡{ll docume¡ts e oncerning thc settle¡aert ogrss¡oGut bctwrc,r¡ CpH a¡¡d

Su¡b¿a¡n darcd Àu¡rst 12,lggE-

?6. Nl docuncnu coaca¡þ¡ Bay udte-offo( losg rÈ¡cnr you have rrkcn

agaÌnl rle Baqk Facililics,

?7. All dow¡rsrre oo¡çcnliDgyawnrÍng of ùe BarrX Fæilirlu aad auy

chaage made m rfra.r ruiitg.

26. All ¿ocr¡¡!êoù colccning qly dishlbutiouyou rcccivcd ú pon of

Sunbesrn's banlruptcy reorganízrtion plrn, includhg bul rot liniteil t¡ tho r¡aluc of thc

Sr¡¡beaq slock you ttccivc4 a¡d ¡fl doc¡ucntr cvrlueti¡g ororoersiog tüc r¡atue of dl¡¡

disqjbu¡icn,

79, All donrme¡S tonreniag Sunbê¡¡r's dccilioU ø flc for bubuprcy.

10. AII doaunents conÊrmlrg S¡¡r¡b¿a-.s plao of reorganlZaüon.

i I . ÀJl docü¡q¡¡s coDcÉf¡rLrgaûy SçtrlÉßefiÌ ot çofÐpromi¡ê n¡ched wltþ råe

Official Commirt¿¿ of Unsecrued Cndrtors of Srmbs¡m Corporation.

P_3s

lt ll

.4-

Z¿/71'A lTAAñF,çbølrG ôt ooÈt oor ¡rrc
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32. All documens couccming alyvahurion of Col¿raa¡ or CoÞ,nat

sest¡¡itiæ.

lJ. ÂU doçrrmc¡rs conccrnlnl Sr¡nbcao's or Colçm¡u's firrasci¡¡ flerErDcnts

a¡lùo¡ Sunb e am' s rcs tqtcd fi¡ ocial s 1¡ llgle¡ !8,

34. ¡ll doornr¿nb cqnccming 6¿ inqe¡sc jq tbe iizc of thc Suùorúinuad

Debønnue Oflfaíng fotn SJ00milliou o J750 r¡illim,

. 3S. Aìl doo¡mæ¡s corcctling tbc decrcasc in ùr aoor¡¡rt of rhe BqDk

F¡cilirias Gsrn $2,0 billion to Sl.7 l¡illÍon.

56. .{ìl dpcuocnts coocrrnhg uy rùeft orcxeçutcd 'tomfert l.tr€rs" pr?ued

in con¡cction with the 
'cubsrdìô¡tcd 

DcùcuNrc off6iog.

37. Atl documenrs coucerning tl¡e solc of Subs¡di!õed Debarntres, íucludíns.

urithout lÍnir¿rion" documcgts conccrniog ro¡d shpws, coor¡r¡¡.icatiqrrs witL porati^tt ilvcstôrt,

or eom.urnic¡rio¡u wilh ûr a¡boDg MorS¡s Surtlc,y'r ralea perrmrrtl'

3S. All docu¡renrs co¡cerni¡E tl¡ Subordl¡at+d Dcbe¡¡u¡e Offøthg

û¡cluding, bur uot límitèd to tbc priciog convcre [o! fc¡¡ule¡, ¡¡d/ör took of deua¡d" for the

Subordin¡æd Debcn¡uer,

39, ,{lI docuoc¡rrr cono¿rniDg tIø cv¡t6 tMt tool plrce on M¡rch 19. I99t ¡t

Global Finq¡¡ci¿l P¡es¡,i$ludírU; witùoutlluladoq docrm¿ot¡ ænc¿rning l¡'rvrc¡cc Bonsæí¡

End/q¡ Jolu T)tec.

40, All docr¡ne¡ls conærnilgùe "brinçdown"due dilþrcc fortbe

Subol d ín n t ed Debcuru¡¿ O fi¿ring.

41. All doarnsnts conccrnrng Sunbcam's fiÉl qu¡lr 1998 s¡les auüor

cqnings.

-5
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42. All doctnent¡ coDceraiÞg the cloring of thr Subordio¡ted Debennr¡c

Offefing iuÊIudiu, witlout li¡niurio¡, ell documenu concemiog the d¡¿isio¡ o clo¡¿ tlc

Subordinaæd Debenrurt Offcriu¿.

43. ¡,li docur¡:,nts conoDlning ùy plcrs rcless¿s or any saÞm€nt coil¡Jned ¡n

åny prÊss release by Sunbe¡rn bcûing rhc fçllowing dores or isSued on or ¡bout Octob¡r23,

1992, M¡rch I9, 1998, ,{Pri.! I, 1998, May 9, l99t Jrue 15, 1998, Jure 25,1998, Juna 30, 1998,

Ooobcz 20, 1998, or Novcmbcr 12, l99B-

44- Àll documens couccming cs¡Ìtrnr¡nic¡rions r"la¡i¡g to Su¡bc¡q.

Colcmao, cr CPH, conccroin8. rl¡c subjç't of ùc Coleøaü Tra¡s¡c¡ion o¡ il¡c B¡nk Fecilily.

inctudi¡g, wirloul limÍtarior¡, inremcl çonmrr¡llcations wirhi¡ Ba¡k of¡lqqicr o¡

communic¡non¡ lr¿tvecn or ânont Ba¡ù ofÄ¡ncric¡ e¡d Stnba¡,s¡; Slieddea. Ar¡rt, Stab,

|v{taghcr & FIom IIPi Coopcrs & LFnnd¡ LlameCoopaa¡ A¡rtuA¡rd,¡rsen LLP; S|¡d

VertÍrüer¡ &C0,. [nc.: ]Iill & K¡o*lr@, Ilc'; Colesur¡: Crcdit Suis¡e FintBosto¡; ÇPlI;

Mlfco.; Wac\lcll Ligton Roseq & f'aø¡ Davls Polk & w¡rô¡rdl; or rny otìrrPerró¡ tr

co¡¡pany. Ùrdor aly of rleír respcclivc auploytel, ¡tcrls. oÌ IePresqlqr¡vcs.

45. AII docummu conqtrDi¡g uf inquiry frpm. or s¡y øu.u¡ì¡¡içsrlou

bcwcefl of arnong )ru ¡¡1d a¡¡y Sunbssm invc8t¡¡rr poæqti.s¡ iúvecrot, s¿cr¡rl¡ics or ñ¡r¡cí¡l

¡nalnq or nduS rgeoq relatirg lo Surbc{rn-

46. All docuo¿tl¡¡ coaçe¡!i!8 f$y mc€ti.og bclç,Þ€Í ¡¡rl'nÛsg l¡01t,

Su¡rbe¡¡n, 
^rtl¡ur,,\¡derse!, 

Cooperr & L16nud, Morgan Sta¡lsy, MSSI Pint Unioq, Colema¡¡'

Pjrst Alen, or Siguaturo B¿nd¡ rtl¡tcd to lhc 1998 ¡cquisirioos, the integrctio¡ of Ùe

¡Gqurs¡tious, ùcluding, bur not liEit¿d lô, documeult prÊpüed for, dirsemiuræd' et utibzçd

duiôg, or prcpued aft¿¡ such oectiqgs.

6-
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17 Àll doa¡mcns conccrning rhc Coleflan Ttoos¡íloÛ'

4¡, ¡\ll doeu¡nents colcerningA)beft Urrntap r¡Ùor Ruç¡¿lI Ke¡sb'

49. orgarrizltional cho¡ts' ¡nemonnda, or ¡inilrl docllrn6fltl ù¡t describe thc

buiness organiætiourl tmlfiule 3nd ûc adoi¡isnzrlve' msnagernml, ead rrponbg svu¡tue of

Dank of e-u¡eAca from ud i'ucluding Jsnvary l'lggl throu¿h and includl4 DcæmÞcr 3l ' 1998'

50. ¡1'll docr¡menu conccrrin¡Earù of e¡erics'r policielt procedu¡et'

üanuels, guidelìues, feforeDcÊ DaDÈrirls' or chccklils tf,¡t we¡e b ¿ffect during ruy pcriod tpr¡

and including Iarruary l. 1997 rluough a6d.inclu'ì?'8 D¿ceroÞr 31, ìP98 for Ûre perfompaæ of

due d(ligeuce, hclrtdi¡8, vÀbout limjraliqp. due ditigcncc performed in cqoDectior wìth

undcrrvriting crcd i r foci liti¡s'

5l.Allofyourdogl¡¡oentrçlcfltionordocumeotdcstructionpolici.sot

procedrrrcrorsim¡Iarpxoedrwsfc¡ùcprcsrwaliollsmraB?,de¡¡ructioo.bark.upo¡dclorionof

docurqçnts of any kind, includisg clectouicor ho¡d coPy v.rsiorrs of dod'tmcnls, fur any dme

druilg lgg6 ùrrouSb thc p¡esø\iocluding, wilh$¡t lÍn{nüo+ uyaurendraetrt to ary such

þollcies or prQccdrrrcs, 3clcdules o¡ relat¿d d,ocumørt¡, ury and alì rccordt cmcctülDg s.lhcrcEcg

þ a¡d failurc to adhcrc to or ¡blde by ¡¡y ¡uch polÍcial uproerôrrtc' uld uy nemor¡nda or

orl¡erl¡suuctioruconccrningtbtoblig¡lionlodproccdrucerob¡u¡ilircdlgpßJErveilInlc\'ùY|t

docr¡¡ocots, rncludi¡g vithour li¡iurlon rvidmce conceming ùulitigaticrs, rhc Arbiratious'

a¡d rhe SEC ÀdÉinlsg¿dv¿ Proct¡dhgs'

52. AII docürnÊol¡ or ofbcr informuio¡ you bave p¡ovi&d orproducal to any

yarry (whoùcz volu.utrrily or ia rnpon5e to docrrme¡t rèquÊttõ' rubpoãl¿ du¡cs lccl¡r¡l'

inlclfogâtories, requesls for adnlslÍO¡, Or othCr rCqUcSS for iofonrntio¡ ¡¡dJlOr dOCrumcnts) in

aryofr}eLitig¡rions,tbgArbir¡dcns,or¡l¡cSECAdrninistsarivcP¡o<r¿dhgs(iacluding'

'SÈ'
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w¡tbout IÍmíøûon, rDy rrporur comDun¡c|riùDs, ftlings, teJürúonyr leEal mehqra¡da,

Errtc¡¡ßnts, or athÉ documcr¡t¡ tubroitrçd to ùo Sosr¡ritios & Ertchrnp Commislou ot uly oilcr

prrty). Yow responsc should include;

t. All discwrry rque¡tr, srìbÎôcn¡s du¡& t¿cum, inlelroEtorics. ot

requsBts for tdarisionl serYÈd on þl¡ h eEy of ¡he Lillgations, rhe

.¡{rbiçarÍo¡¡, or th¿ SEC Àóminissarivc hoce¿díngsl

b. Âll rcsponscs ard/o¡ objeaion¡ rhrtyotrProYidtd orproduced in

resPo[re ro atry discovery lgquesç' subPo¿n¡ duccs Esum' inlenogatorics'

ôr frqucsG for admission scn¡cd orr you in any of rbc Litig¡rions. Ìhe.

¿q¡titrations, o¡ rhc SEC Adminisçnrive Plocecdin8s; Ûd

c.Âltptivite¿tJoEsyoupr?rqtcdinaqyofùeLitig¡tioae'thc

Arbitrtioor, or ¡he SEC Admr'nbtrüdve Frocecdìlgs wirb rcspea ro

do$me¡rs ùat you wiùhèld fion proÈrxtiotr h ¡tsPeoto to e¡y doçunçsf

rcquesls, rubpocDes duccs tccu,m, o¡ oùßr rquÊit for Íusnn¡rioo lôÙor

doouacil9.

53' Al! conmunications coooeming aay discoveryrcqucsq zub¡ocuu duæt

tccr¡m, iulsrro8alôncÊ, orlqqusÊI¡ þ¡ rd¡aissio¡ $¿rvcd o you in roy of Ùre Litigrrioor' ùc

Æùivgrionr. or the SEC Aùr'otsrrsriw Pmcccdil¡r'

54.AlldoclElcnÉyôuhBv¿Pl0videdtqo¡receivcdfromthcSEC'tlc

â,ltomey Gencnl of Nrw YOrt, or üry oùef Bovt¡r¡¡¡rsuhl of IÈ8ì¡lalort body çsficcr¡i¡g

Su¡bea¡¡ or the Colerran Transrctlo¡'

-t.
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S5,Ailmotions,memorandr,trÍefs.ruìb8is,orders'orbalsuipsofany

procecdÍngcoocaruiugaoydiscovcryr¿guest,stþoana,orotherlcquÊ$(forigforúâtiouauüor

dqcumecls iu any of thc Litígetiols' Ùrc Artirado¡s' or ¡bc SEC Aùrninis¡n¡ive hocecdiugr'

5ó- Áll t¡anscrips of anrl abibit¡ lo ûny dcposilions' rccorded snrcrnsil6

afriduvìnorhca¡ingsbøldinçr¡n¡ecliouwjù¡nyoflheLiriSrdo¡s.th¿A¡bígrligD5!ortbeSEc

Adm !n is trarive I r o ceed íngs'

5'1.Àlldocumco.l¡qbr2inedbyyouor¡roducedtoyoubyothetprrtÍæ,tlrÛd

gafl¡cå, or non-paniçs (wbe$er volunurily ø in responre þ Ù¡y doilmcßt regucsb' 5rL¡ovoas

duccs lecum, or oùe( Ploce$¡ sqv¿d by you or rnyothcr Ptrry) co¡oÊmiDg Su¡rbe¿r¡ or the

Colern¡n Trcn¡aclio¡.

58'All¡ffidavls.decla¡atiolr'croùcrlælimoni¡lstct4rt¡cotsfiledqr

¡ubmincdinco¡¡rcqdoqwiùrryofthcLiti8¡tions'rhee¡tlsBrioFs'or¡hcSËCAdmisi¡l¿ti'c

f¡eç¿dirgs.

nnnÑITIONS

l' ..¡1¡tit¡¡tiols., Eeâ¡5 ¡tuc4.f. Þunla¡ ¡nrl S¡uùc¡mlg.lDgEulsl No' 32

[60 OO0Et 99 (.lAÀ); and R-u¡scll-¿LKentr qnC $unlcan Corpontior\ No' 32 160 Û0091 99

(ÀA ).

2. .tsrnkFacilit/' mtensrhe ÛeditAtræ¡dèIn, ugludw g¡en<l¡n?Irrs' uld

allfunds*rtodcdbyMSSf,Fi¡gtVnjon,anÙortr¡ùofAgrcrir¿toSurrbgrmlnu¡r¡¿ntl,othe

crcdit Agroerncnr, including, but uot lloitei to, Íf¡Ilchc À' T¡ar¡ohc B' rnd rhl R¡volving GeóÌl

FacititY.

1' "Barù o{A¡n¡rica" ßê¡!¡ Dr,nk of Arte¡ica N¡donrl Trust r¡d Sovi¡Bc

As¡oçiarion and ury of l¡s n¡bsidisic¡, divi¡iqns, ¡ff¡li¡lÊs, prcdcccsoæ, gtccessorr, joinl

,, )wo

-9"
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ycnh¡ps, prgrçr¡t grd fonnc¡ efiicus, ditçfi0n, erDPlo)Ees, rcprstcfìt¿¡¡vcs, ¡!d eg€nt!, and dl

þthcr pcrsoru oalng or pulporfitrg lo ec! on its bch¡lf'

4. "Eorowing Rcqusst" m!ärts uly R4ue5( by Sunbeam for a Bonowitg i¡

ocçerdar¡ce wiù Sçclion 2.03 sfùc Ç¡cdr'r Àgreemcrt'

5. 'tol¿mul" trcåDt Thc Colcmr¡ Compruy,lnc. eudany otits

preC¡cc¡sors, ¡uccægotlr subsidiuies, r¡d prÉse-fir a¡d former ofbce$' difcslorrr and omplotees.

ó, ''CPH" Dc¡ris Colemm (Parenr) Holdi¡g¡ llo,, Colrruan Worldrrjdc

Corponriou. CLN Holdiugr Inc., a¡d auy of thpìr prtdccÊssors, sqcctSsors, subsfdlales, and

prèscnr 5ud formtf offieers, dirrrc¡orq ard employtca.

1. -Colçr¡¡¡ lnns¡ctioÞ" m!ðÐt tho r.p.aotiqn conurnplated by thc

Fcbn¡ary 27. 1998 Àgrecmsds'

B, "Commui¿ation" meâ¡s rh¿ r¡nsmil,tal of informalion (in tlrórm of

frcls, ideai, inquiries or oùenvÍse) by lerrer, rn¿IDoõUdt¡r¡¡ ÀcSltUilq Or¡llf eleqqnic¡lly or

orlerwisr,

9. 'CoacernÍng" E€ans coúcer¡ing rsfbqdng mhtilg lo, referring to,

dero¡ti¡8, evìdt4cin5, 9¡ co¡¡tittiug

l0 -Coopert & Lyùrand" means ¡hc forrner Coopcre & Lybnod LLP (oow

Inou,¡ aÍ pricewaterhoureCoopers LLP), ald aly of lE prcalsccsgo¡Ér ¡uçccssot:t, rfñliates,

subid.ie¡ice, rad p,rcscnt a¡d forme¡ pu{nçrs, eDDlôy¿Êc, raprescntatives, rqd agtna

I l, "Crcdir AgreeEsrt' mçq¡e tl¡qt ¡grêèmcut tntrred into by Su¡bt¡¡¡

Çorporation, ðs borower, wiù MSSF, Finr Llnio¡, a¡d Esr¡k OfAt¡ctic¡, es ladcrs, drtcd

March 30, 1998 ¡nd ¡lI ar¡c¡dmc¡tJ ìhcrttt,

-I0-
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12. 'Ðocurre¡ts" lhall b¿ givur thc broad rtrcaliug prdvidcd in Rulc t,350 of

rÌ¡c Flond¡ Rules of Civil P¡pc¿dwc and rdcr¡ to aly form ormca¡¡,$ rvþeúcr physÍcal, vísual, or

c)cctro¡iÈ, in or bf wl¡ích words, uumbcrs, or idau ¡¡c rscordcd or prtstn/E4 -*bstf,c¡ fixcd io

uogiblc mcdium or clcsüonioally rrorcd; includiog ury end rll dr¡ft¡ o( rny ñnal dc¡cqrrent, The

woú 'ton¡ncnu" shall include, byuay of exrrnplc sndnot by"¡¡y oflinitalio+ ¡ll çf the

followrog:PW,concqrondencc,tadclcnelsrËAvllopeS¡fÀÊßorerds'telcguos'cables'[ores'

messEgcs, rzpofts, Sudicsr PrÊsS teleasÉs, compÛitþu¡, b0ols' aæouDs, checks, a¡¡dio and vidco

recordlngs and m,nscripríoos ùcreo{, Pladingo, lestimorry, anicìes, bulleti¡s, ¡anpÌfcs,

brOchùcs. ruags¿i¡cst qUclríouairCS¡ S\¡n/r,-)'Er charS, newSpopers, crlmdarE dæk c¡ìendOn'

pocket catendars, liss, logs, publicationl, notlccs, di¡¡r¿os. ilstrucrìoru, diuiæ' mi¡ules for

rnc?ringJ, çotpofgtc mrnuree , ofders, resoluüoqs, a8p¡Idq$ fpemodals ot ttoEs of orel

courøunlcstious, wbelhf by tetcphoUe or frcoto'facc, oonlråcLl, rgrctmcots, drgftl of or

proposod cônfficE or aEresmttts, rrrc¡ro¡arda ofu¡denr¡¡diu$ [ene6 ofin¡est, oot]Putlf taPcst

compurcr d,rives or rnsmoriæ, cor¡puler di¡kcnc of disl(¡, Èüail' çÞROMs' or a¡y otbçr

bogùle rfring onwbÍch any hudrvritlne' r)?irg' prinrilg phqto$sricì eledroníc' qrqrÍErform

of comnunicaöou or infongariþn is ¡ccorded or mgoduccd' roßaüc¡ wirh sI noudons on a¡ry pf

ùe foregoilg, all orti,r¡l5, lile copirr, òr oùerrr.nþut eoPiqt of ùc forcgoing, ¿¡d ¡ll rrc¡sious

or dr¡fu ¡he¡eof, whctber rued or not'

I 3 ' "Pebruary 27, lggl,Agreeu enfs" rtrc¡t¡s (e) rhE AErtcs¡Êtr a¡d Þl¿¡ of

Ma¡Crðarcd at of Fcbruary 27,lggganong SrbbeâÍl Gorp" L¡¡ef Aqqu¡sitiot Corp' CLN

Hotdings Inc, arrd Colcr¡an (Parcor) Holdings I¡¡c, u¡d (b) ¡be ât¡eesroot ¡¡d Plan of Merger

drrcd u of febrr¡ry27, 1998 anong S¡ubcam Corp., CampcrAcqulsition Cory',ald Tbe

Cotam¡n CompalY, Irrc.

-lr-
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14. .Fi¡arrcial Sletemsrb" û€ån5, u'ithortt lÍnÍøtion' balance rhccts,

.futêfieflrs of inco4o. eern\gs, réÉ¡ned cåñfû8s. sol¡Icgs ¿nd appl¡cellons of ñu¡ù, casb llqrv

pójccrions, uorês ro c¿ch s¡c} útÀEfh¿llur| or t¡y othef ¡olcs'witiçL peÍ8in to ttrop+e t Of Pfæenl

fiou¡cÍal condiúo¡ of Su¡be¡m, wheibcr rn)r of rhc forcgoing i¡ sudiæd orr¡n¡udiæ4 whcthor

fln¡t, iqtcrim of prg formû. cornpleæ otpurial, consol¡dale{ yeuly, mOnthly, oroùaw{lc'

f 5. "Fi¡st.{lcn" nc¡us Fint Aleí¡ II}c., rnd aqy of íts PrtdccrsËD¡s'

sr¡c,çêrsorsr albli¡æc, s¡þ¡ilir¡¡cr' anú prtral sDd fußìt1 of6cqs' dl¡ccrc'rs' ernployees' \

røpElcotltìvec. and egcnls'

l6'..FitstUnlon..me¡nsFfr¡tUgioqNarionelB¡ntc(novkrownasWachovia

Eurk, Nttio¡¡l Asociarioo) ud ray of itr !¡rôccctsorj, SllçÊGÉsr+ 8ffi[!s¡ç' tr¡hsídír¡Ícs' sud

prêsën! a¡rd frrmct officerg, direcro¡5, eoployees, rqtresc¡Ëtlr45' ald ltèlts'

17. ''Le&dErJ' means the eutiticr tisþd on Schsdula 2'0t of rte Cre¡it

Agñ¿mont u¡der rbc hc¿ditrg 'lÆ¡dsß" arrd ruy 9¡p¡ penoo Ù¡rt ¡tr¡ll havc bcco¡lc Ê Pgrty to

ú¡o CrtilÍt Ág'eclnenl¡s lt mder Pv¡su¡bl to ans5siSnmalt ndacoçtuce-

I g. .f.idgatious" mans h Rq sltbc¡rn scaÌi¡Íes Liti@g* 9E'8258-Civ'-

Middtebmqks (s.D, nÈ); cat'¡dctr âsr¡t va+¡qcqFi L..P** rl. v' sunbc¡'nJhroation,.eJ

g!.9t.sfl3-Civ.'Middl¿br0oks õIrd 9E.82?5{lv.Middtcbroob (s'D. Èb.); IGíE v. Dunlao. eI

¡L No. clgE3ldSAD (l5n Jod- Cir., Fl¡J; sr¿PJaon.y Sr¡lbsan Çoe"g ¡1" Ns' 9&ló?6-

civ-.Kù¡u (S-D. Fla-); Sr¡nþ¿a¡nc"orp. y, Þric+¡rrrlou¡ecgoPqs LII., No' C['005ó4{Al*t (l t'

Juú Cir,, FlaJ; Þ¡eÅuIÞss-Cggl No- 0l-{029I GIG) (Ë"5Ir'S'D'N'Y') r¡d esê¡y

rdrmsary procccdisE ùøcini.$reJ.-9@,¡.g-gl, No' 0t-S43?-Civ''Mil¡tleb¡ooLs (S'D' Fla'l;

orkc¿-e cn¡it¿l M¿¡raqçgrÊBl LLC-v*Àílrur ßndÊrsër'LlP'No' BC25?l?7 (L'A'cry'' cA)l aqd

-12-
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CoIeqa¡(lsts¡^t lsl" No- CA0I'060624N (I5è Iuò

Gû., Fla).

19 'M¡fto" means MâcADdlEw¡ & Forbes Holdihgs Inr- and any of its

pfe.deêessors, nlccés'çort, subsídiarics, aud prueat and fonnèf oüice$, üLêflofq Atrd èg¡ployæs.

20. 'Morgru Stullcy" I!Éúß Morgaô Soiley & Co-, bc' a'od ury ofis

pted¿ce6sor5, Bueep¡söÍf , effilia¡¿e , suùsidiarjeq urd present À¡d fomlcf officers' dinctors,

parùlÈrs, emplo,vces, Éf¡¡æ¿nt¡'tivcs, uîd s gcnts'

2 i. ,'MSSF' me¡¿¡ Morg¡n Srenlay Se+ior Fundl¡g I¡c. ud auy of iqs

prcdecesrors. $rccêssofs, 6ff¡lluct. ¡ub¡[dla¡ic¡, oud prc*at ¡¡{ fo¡6ør ofûcÊrE, dirtqtgf¡,

parmcrl, çmptov¿tt. rcpratêntetiY¿s, and rpcnu'

22. ,.persou" ttrÊâr¡s ùry n¡nual pcrsol) colporatioo, Iiniþd li¡biliry compiuy¡

rt$Î, ioint venllue, associatiol, comPan!' prnncllùip' ¡lowrnmennl ¡ufhoriryt of o$ìef endry'

13. '.RcorSnnized Sunbearn" EËro"t Sunþean Colpôrltlon on ¡¡d añø thc

effectiv¿ dare of Sr.obee6'5 çhapra lI plU of rcorguriration ss filgd wlù ¡t g¡i¡ed $rarcr

BarùrrtprcyCorul in ùc Sur¡ù¿r¡ Di5rlc1 ofNcYrYotl¿

24. .sEC AdfblrismrþeProceedings" murs Inthc lvf3ttg.of sunbeem

Coæ.. SEC Ad¡rinistrative Procecdin¿FitcNo. 3-10481, asd In rhÊManq¡SfD!Ñ,id.ÇlEÂDjn

SEC ¡\rlmipi¡tntivo Procccdiog Pilc Ì'lo. 3-10482,

z5- "sEC" maans ùe Scmrìtics urdExcberrgeCo¡mís¡lo¡l'

26. .siparurc Br¡¡d¡" nc¡n¡ slg¡¡que Br¡qds usA, lsc. zÐd ary of its

¡rredeccssors, siUceessors¡ ¡ffrtí¡tCs, Sttbsidleries, ¡!d ÞrcsCPl æd føt¡C¡ ofñrC¡ç dirccøn,

cgtployeel, rcpresenlativcs' üld â8enli'

-t3-

¿?ø¿'¿ 1eøABeErøLl6 QL gørL t1L .s6 t S I H F Xl qA 'e'( edh> àr aô.
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?ø4 s]g- 1?Eø Ti. 319ø4?98326? P-¿3
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27. ,.Sr¡bordin¡ted D¿benille!" m¡¡nc Su¡b¿r¡u's Z¿rt Coupon Cnnvrrríbh

Seqior Subord¡nÊted Deb¿oilræ Drl¿ 20I8'

?8' .,Sl¡bor¡lùalEd Dúelof! offøingi'nE?ns tbE offcring of Su¡berm's

Subordi¡¡te<l DebeDrurês.

29. ,.sw¡bcårn" me¿¡s sunbe¡m oorporation ald anyof is PtËdecessöß'

s\cc¿ssors, rfñli¡tcs, orbcidis'ic¡. a¡td prêletrl and forme¡ olñæ¡+ dlrectors' ËÚtploycc¿r

relrese[tativer, ald agerts'

30 "You" or 'Your" ¡¡et¡N D¡hk of A¡¡eric¿ atd rny of its subridíaÚec'

övl¡ions, prcdecessorsr $uccessonr Pre6Ç!'t ol formet employaes' rcprescnlÊtivc*' agcr¡ts'

atf0mcy5, eccorl¡t¡ults' aüvisors, of Bnyone acting or pnrpo¡rinE to ¡ct or its bphâlf'

INSNCII9NÊ

l,Docu4enEssb"llbeproilucrde¡tlre/a¡ekcpththeusulcowsg0f

bugi¡ess, o¡ orgrrrizcd z¡d tab<lad to corrtspoud to ùê cltolotie5 h Ehls Requesr. Docu¡¡cnt¡

ill¡ched ro cscb othet sbould nof,bc s?p¡råteù Docu¡re¡rs consistbgOf ileør previotuly

lroduccd in rhe LitiÉEtioos, Arbit¡lion¡, urd/o¡ sEG Arlmi¡i¡rnrive Procccdhgs witì B¡tc¡

nuobedog sball bc produced in F¡tes qumbcr oÌd¡r'

2.elldocqmeuutbrllbeproúrccdhtheftefoldcf'coveloPcorot[Ëf

co¡taincr in v¡tích ùe docrr¡ncru g¡c ksPt or r¡ainni¡ed by you' I4 for äny leason' rhe cotrlaincr

ca.onotbgPlÒduvcd'prsducccopiesofalllabel¡orothcridurri$'trr¡marb'

3. rhc rclwaat period, r¡¡los¡ oùert¿i¡e indi¡¡t¿d" lhall be Éom Jruurry I'

1996tlrouthlhcrlrttolÙiÙlofthirnrtte¡aqdshrllincludealldocr¡.qeÞtsandiaformation

urhich rcl¡¡e in.rrholc or in pxr to sucft pcrioq or ro Gve{Ì¡ or circw¡ltncss drxi¿g srch pøiod'

-t4-
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f3tu¿ -lul-ol sr

c.

viæ vqsq,

6rzyl LW¿ v. Du

ova rhouüfr þtcd, prcpared, ¡aneraf.ed or received prior or sdlreqUeot tô thrl pÈrjod ElerSC

suppierlenr 6r corr¿ct ),ûUl lesDon5el ro ùe¡e rt$JCsIS if rr a¡y ri¡¡s' you bCEÛ[¡t arvlr¿ tåar

yÞur rcs}û:,]scs ure inmmylcrc or itËolleçÎi¡ aËyß5p4r'

4.ffpucl¡<ntheatloney.cümrprivilegc,orrlyothtfP¡ivoegaorrrmrt.

produx proncrion for all or ¡ny pon¡on of r docDñc$, yoü shàI Drovl& ePrivilege log lhat

describcc rhc wirùleld 8010il¡1 eufici¿uúy ¡o ¡llor.¡ cPH ¡nd M¡fco to csr ùe prlvilc¡z ur

protec¡ion 6slened'

5. Thc followin¡ ruì¿s 0f ooustructiÛn ÈÞPly:

¿.'lt¿oo¡nælivos"¡¡¡dt'8úd"o¡'¡ballbccon¡¡r¡edoither
d,írjuücrively or eobjunctiYcly 6l nÇçel¡Nfy lo bri¡g wirbi^q the ¡GoP¡ of ùe

discovc¡y ¡cqu"ro 
"11 

rrçoorer lh¡r rnebt othe¡wisc be or¡aid¿ of ùeh ¡co!c:

b, Tbc te¡gì,'Tncluüi¡E'' sball be cou¡tued lo me6ü ''wiùour

l,ìmiration"¡ e¡d

Thr usz of thÊ 3lí8u!rÌ forrn otony worü includc¡ ùc pbual urÚ

JfroldS, Solqîf
Ronald L Ma¡¡cc¡
ItobÊrr T, Markowski
IÞird¡e E- Co¡¡ell
JENìrtR&ÊLoc¡q Ll¡
dcIBM Plez' Suit¿+400
Chicrgo, Itlinois 6061 I
(31?l2?2-9350

.JUlrl .

Þ¡red: füíÉ ¿ 2003

tck€¡fra)- t¡0t1.-c ú1ói91 
':tl ^¡'l

ìdACôNDRE\T'S &, Fon¡Es IIoLDDi¡GS rNC
sÐd COLEÌú.ÀN (FÀREÌ¡-D NC.

(

Jac¡( s
SC^ROlr B,{RìüIART

P,A.
213 Be¡sh L¡JGsElvü

Be¡cD, lloúda 134ß?13626
(J6t) 6teÚ3oo

.1s-

I S I U É Ë! 9ør9t CESZ Dt -nr
** ft-lfor ÊôlìÊ 2l \-*

e¿tz¿'d l¿øBsaeeøL16 0J' 9øvL ÊL ß6

*X TO'TRL PAGE. 44 'I*
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Bank olAmcric¡ Tows
50 North Lautâ Slre¿{

Su¡l( 33clo

f acksonville, FL 32202-36G1
Phone: 90¡1.79ð.32-00

Ê¡x:9o4.79&3207

'+ww.mcauirewoods ccm

O¡Yíd M. Wclls
Di¡ect 904.798.2 693 McCUIRE\VMDS

i

.- -l

dweJls€mquìrenoods.com
D irr.f [ax: 90 4.7 98.3207

July 29, 2003

, 
GBLI.5¿ lG

Via Facsirnile (561) 41e=0751 and U.S. Mail

Jack Scarola, Esq.
Searcy Denney Scarola
Barnhad & Shípley, P,A,
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33402-3626

Re: subpoenas issued by coleman (Parent) Holdíngs, lnc. to Bank of Amenia
National Trust and Savings Association

Dear Mr. Scarola

I represent Bank of Arnerica, N,A. On July 3, 2003, you served a Patm Beach, Florida
offìce of Bankof Añerica, N.A. with a July 1,2003 Subpoena DucesTecumWithout Deposition
directed to Bank of Arnerica National Trust and Savings Association. While I have some
concerns about lhis subpoena, which I willshare with you, I hope that we can work together ln a
coopelative fashion to meef your clÍenl's need for documenls while protecting Bank oi America,
N,A.'s interests and non-party rights,

At the outset, ít appears that the subpoena was not serued according to lhe
requírements of Section 48,081, Florida Statutes, in that no attempl was made to serve any
ofücer of Bank of America, N,A. prior to the Juty 3'd service on ths Bank of America offìce in
Palm Beach. This resulted in an unusual delay in processing the subpoona and getting Ít before
lawyers'eyes.

As a matter of pure logistics, the subpoena as written is onerous. There are SB separate
categories of requested documents, and the subpoena requires production in West Palm Beach
twenty'seven days after servic€. There will be significant costs involved In responding.

I also have concerns about the suþstance of many of the requests ín tho subpoenas.
They appear to ask for docurnen[s relating to Sunbeam's banking and loan records, which
records are_ expressly confidential and not subject to production via subpoena under Ffor¡da
Statute 5 ô55.059.

Many of the requests are extrernely broad, sseking 'all' documents over a 7 year span
relating lo enlire corporations and what may be lengthy business relationships. I haüe not yet
had the opportuntty to review the claims and defonses in your lawsuit, lo determins whether the
dispute between your clien[ and Morgan Stanley makes material the entire scope of the
documents you have requesled,
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July 29, 2003
Page 2

To preserve these and other objections to the subpoena, I must take action on or befo¡e
thedayof cornpliance, which is Thursd'ay, July 31"t. lwould prefertoavoid moving toquash at

this time because I think that the most efficient, mosl reasonable @urse of action for both of our
clients is to cooperate and agree on a document search and production that is fair lo Bank of
Ame¡ca, N,A, and necessary to the maintenance of your client's case. To lhat end, I suggest

that you agree to a thirly (30) day ex{ension of the response dateto yourJuly 1st subpoena in

case number 005045, and the identical subpoena you executed on July 8* in the sisler lit¡gallon

beh¡/een CPH and Morgan Stanley in case number 005565. During that time I wÍll work with
you to try to reach agreement on what wíll be produced, when and underwhat terms. ff we are

unable to reach complete agreement, we can then tum to the Court with each of our rights
preserved.

I will call you shortly to discuss my proposal- Thank you-

Very truly yours,

M. Wells

DMW/mm

oc: MichaelCavendish

214321
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ìlcGulreWood¡ llr
1 ÞrnkolÂmedcaTowcr

50 Noû låuÞ Slræ1' Suitc 3300

Jacftsonvill¿, Êl 32202-3661
I'lþne 9'O4.298.3200

Fex 90,1.798.3207
www. mcgu irewoorJs.co r n

D¡vid lrt tVcll¡
DlmcÈ 9(X.798.2693 McCUIREWæDS

lt
ì

i.l

dwclls@mquirervoods.coln
Direct lax: 904.1 9lJ 3207

July 30, 2003

Via Facsimife (561) 478-0754 and U.S. Mail

Jack Scarola, Esq.
Searcy Denney Scarola
Bamhart & Shlpley, P.A.
2139 Palm Beach Lakes Blvd,
West Palm Beach, FL 33402-3626

Subpoenas issued by Coleman (Parent) Holdings, lnc. to Bank of America
Nalional Trust and Savings Association

Dear Mr. Scarola:

This will confirm that you have agreed lo extend by fifteen days, or until August 15,
2003, the deadline for Bank of America, N.A. to provide a wr¡tten responso and/or motion
idenlifying any objections to the two subpoenas you served on Bank of America, N.A and
idenlifying any documents that will be produced and when. As we discussed, I will get back with
you next week to discuss lhe issues these subpoenas raise,

Verytruly

F<-
David M. Wells

DMW/rnm

Re

214321
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August 12,2003
Page2

DMW/mm

cc: M¡chaeJ Cavendish

216881
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CoLEMAN (PARENT) HOLDINGS INC''

Plaintiff(s),

INTHE CIRCUTT COURT OI¡ TI.IE

FIFTEENTTI JT.JDICIAL CIRCUTT, TN AND

FOR PALM BEACH COUNTY, FLORIDA

CASE NO,: 2003 CA 005045 AI

RECEIVED

vs.

MORGAN STA},ILEY & CO.,INC.,

Defendan(s).

NOTICE gFDE-P. OSITION

TO: Corursel on the attached list

PLEA,SA TAKE NOTICEthat plaintiflcoleman (Paront) Hotdings,Inc,, hcrcbyDotices

the iteposition upon oral examination of the custodian of Records, Bank of AmericaNational

Trust anrl Savings Association pursuant to FloridaRute of Civil Procedwe 1.410 on the date and

at the lime sct forlh below:

Custodian of Recorils August 15,2003 at 9:30 a'm'

Bank of America National Tnut
and Savings Assoclation

The witness wilt be requested to bring to the deposifion documents spooificd onÄttacl

'lhe deposition will be recorded by stenographic means at the offices of seucy Denney

ScarolaRamhart & Shiple¡ P.C., 2139 Paln BeachLakes Blvd', West PalmBeach Florida'

fte deposition willbe taken befo¡e aPcfson authorized to administeroaths andwill conti¡rue

AUG 0 6 ?m3

FL.BGS

LEGALgUPPONT

I

until completed.
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IN TTIE CIRCUIT CO{JRT OII THE
FIFTEENTH JUDICIAI, CIRCUTT, IN AND

FOR PALM BEACII COUNTY, FI,ORIDA

CASENO,: 2003 CA 005045 AI

COLEMAN (PARENI) HOLDINGS INC.,

Plaintiff(s),

vs

MORGAN STANLEY & CO.,INC,,

Defendant(s).

3,uþ
N OTI-çE OF D,EP.g$ITION

TO: Couuol on the attached list

pLEASE TAKE NOTICE thatPlaintiffColeman (Parurt) Holdings,Inc., herebynotices

the deposition upon orat exarnination of the Cus0odian of Records, Bank of AmericaNationrl

Trust urd Savings Associatiorr pursuanl Lo Florida Rule of Civil Procedurc 1.410 on the date and

at the fime set forth below:

Custodian of Records August 15, 2003 at 9:30 a.m.

Barik of Àme¡ica National Tn¡st
and Savìngs Association

The witness will be requestcd to bring to the deposition documenls specified on Attaclunent A.

The deposition rvill be recordcd by stenographic means at theoffices of SearcyDenney

Sca¡ola Bamhaí & Shipley, P.C.,2139 Palm Beach l¿kes Blvd., West Palm Beach, Florida'

Tte dq:osition wilt be takcn bcfore a person authorized to administer oatbs and will conti¡rue

until cnmpleted.
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MSSIII V. MACANDRXWS, ETAL.
2003 cA 005045 AI

I IIEREBY CERTIFY that a true and corrcct copy of the forcgoing has been served by

telefa;r arrd by ovenright rnail to all counsel on the attached Ssrvice List, this tO^, *

lul^t , 2003

Jcrold S. Solovy
Ronald L, Marme¡
Robert'l'. Markowski
Deirdrc E, Conncll
IBNNER & BLOCK LLC
One IBM Plaza, Suite 4400

Chicago, Illinois 6061 I
(3r2)222-93sO

COLEMAN (PARENT) HOLDINGS, INC

S DENNEY SCAROTA
BARNHART & SHIPLEY P.A.

2139 Palm Beach l¡kes Blvd.
'West Palm Beac\ FL 33409
(s6r) 686-6300

A

J

(CInCAm)- 9567't 5-t'l l25tDt 9:22 AM
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MSSFI V. MACANDREWS, ET AI
2003 c.A 005045 AI

Josøph lanno, Ir., Esquire
Carlton Fiolds, et al,

222I¡kcview Avenue
suitc 1400

West Palm Beach, FL 33401

Thomas D. Yannucci, P,C.
Thomæ A. Clare
Brett McGurk
Kirkla¡rd and Ellis
655 15ö Sheef, N.W., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq.

Jenner & Bloclq LLC
Onc IBM Plaza
Suite 4400
Chicago, IL 6061.I

Co"ITNSELLIS.T

(crncAco)_ 9s 67 Es _t 7 lul\t s 1 PM
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IN THE CIRCTIIT COURT OF THts
FIFTEENTTI ruDICI.AL CIRCUM, N AND

FOR PALM BEACI{ COUNTY, FLORIDA

CASBNO.:2003 CA 005045 
^A.I

COLEMAN (PARENT) HOLDINGS INC.,

Plaintiff(s),

vs.

MORGAN STANI-EY & CO.,INC.,

Defendant(s),

s_UB Po.ENA pugpsJEc.tM

TI.IE STATE OF FLORIDA

Crutodian of Records

Bank ofAmerica National Trust aud

Savings Association
625 N. Flagler Drive
West Palm Beach, FL 33401

YOU ARB COMMANDED to appcar for deposition at Searsy Derurey Scarola Barnhert

& Shipley, P A.,2l3g Palm Beach Lakes Boulevard, West Palm Beacb, FL, 33409 on the 15ù

day of August,2003 at9:30 a,m. and to have rvith you at that time and place the documents

speciñed on Attachmcnt A.

If you fail to:

1) Appear as specified; or

2) Furnish fhe rccords i¡rstead of appearing as provided above; or

TO
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N{SSFI V. MACANDRE\ìÍS, ETAL
2003 cA 005045 

^I
3) Objcct to tlds subPoena"

you maybe in contømpt of couf . Yor¡ are subpoenaed to appear by the following

attomey, and unless exctlsed from this subpoena by this attorney or the court, you shall respond

to this subpoena as directed'

úv day of rlu 2003.DATED this

a¡No,:1 69M0
Scarola

& Shipley, P.A.
2 9 Palm Beach Lakes Boulevard
ìWest ?alm Beach, FL 33409

Phone: (561) 686-6300
Fa"r: (561) 478-0154

Attomeys for Plaintiff
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MSSFI V. MACANDREWS, D1' AL
2003 c/\ 005045 AI

CE RTIFI çATI ON-O-E RESPONSE TO
SIIBPOENADUc_nsjLEC-U3!

STATE OF FLORIDA
COUNTY OF

The undersigletl, as custodìan of rccords for B¿irrk of AmericaNational Trust and

Savings Association, ccrtifies that tho attached docu¡nents consisting of 

- 

pagcs rcprcscnts'a

¡-uc copy of atl itcms rvithin my possession, custody orconbol which a¡e desc¡ibed in the

Subpoena Duces Tecun served on me in the above styled action and each page is numbercd by

me fol identification. Production is complctc and has been numbered by the oustodian of

records,

It is fufher certified that originals oflhe items producerl are maintained under the

dircction, custody and conkol of thc undersiped-

The foregoing Certification was aclsrowledged before me, an office¡ duly autLorized in

thc Statc and County aforesaid to take acknowledgmonfs, this day of

20-_- who

tl
I]
rl
I1

is personally Isrown to me; or

has produced

did or

did not, lake an oath,

as ide,ntificatÍon; and who
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MSSII V, M^CANDREWS, ET AL
2003 cA 005045 

^l
and. rvho executed the foregoing celificatiorL and rvho acknowledged the foregoing certiñcation

to be freely ancl voluntarily exccutcd for thc purposes thqein recited.

Notary Public, State of Florida at Large

My Cornmission Expires:
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ATTÄCT{MENT A

suBPo_4NA TO çUSTODT¿.N OF RE-ç9UP$-ql
BANK OFAI\{ERICA N¿..TIONAJ, TRUST AND SAVINGS ASSOCIATION

You a¡e hereby requestai to producc lhe followiug docrunents ptusuant to the deñnitions

and ins tructiors contained he¡ein:

DOCUMENTS REOI.JESTEI)

l, All documents couceming synergies that might be achieved from a

business combination of Sunbeam, Coleman, Signture Brands, and First Alcrt, or any

combinatiou thereof,

2. All documer¡ts conceming the potential or actual integration of Coleman,

First Alert, a¡rd/or Signature Brands with Sunbeam, including but not limited to, stud.ies,, repoÍs,

analyses, cvaluatiors, projections, estimaies, comrnents,'or otLer work, performed by Coopcrs &

Lþrand, Morgan Stanley, MSSF, Bank of America, or First Union-

3, All documenls conceming any evaluation or assessment of the Barik

Facilities, cilhcr prior to or aftcr March 31, 1998, by you or anyof the lænd,ers, i¡ç[urling, but not

timited to, any crcdit revÍew or portfolio review, credit review sheets, call repofs, contact

reports, credit approval forms, portfolio fonns, credit risk reYiews, and covenant complianoe

reports.

4. Alt communications by and among the Iænders conceming the Credit

Agreemcnt, the Bank Facililies, Sunbeam, Coleinan, or lhc Coleman Tlansaction.

5. All documqrts conceming the Lenders'plans or elÏorts to syndicate or sell

off anyportion of the L,enders' Commitncnts, as reflected in Schedule 2-01 of the Credit

Agreement, including, but not limíted to, information packeges provided to potential lendets,

lists or desigrations of pol.cutial lcrrders, communications wifh potential lenders; expressions of

16div-000764



inlerest and/or comnriünent made by any potential lender, and/or presentations o¡ handouts used

at lender group meetiugs,

6. All rlocuments conceming Sunbeam's intcntion to draw dorvrt any porlion

of the Credit Agrcemeut, specifically including, but not limitod to, any and all w¡ittcn Bonowing

Requests.

7. All documeuts conccming whether or not you or any of thc l,cndc¡s

considered exercising their right to terminate service under the Credit Agrecment following any

material adve¡se change in the ñ¡lanciaì status ol Sunbeam.

8. All rloculnents conccming any offer ro buy Rcorganizcd Sunbearn, or the

sale, or possiblc sale of Reorganized Sunbcam or any subsidiary or maferial group of assets

thereof,

9- All <locuments conceming your efforts to have Sunbeam retain or maintain

your lending serviccs both prior to and after the closing ofthc Bank Facilitics.'

10. AII documents reflecting all fees and expenses paid by Sunbeam to you

íncluding, but not limited to, any DocumentatÍon Agent (as defined in the Credit Agecment) fee.

and arry other fee relatod to thc Credit Agrcemcnt.

I I. All documents concerning the Bank Facilities, includìng, but not limi{cd

to, the sourccs and uses of the Bank Facilities, the decision to close fhe Bank Facilities, a¡td the

closing of the Bar¡k Facilities,

12. All documents concerning any investigation, analysis, or due diligence of

Sunbeam conducted by you or on your behalf or byMorgan Stanleyin 1997 or 1998,

13. All docuruents conceming any investigation, analysis, or due diligence of

Coleman or CPH conducted by you or on yoru behalf orby Morgan Starrley in 1997 or 1998.

-2-
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14' All documents conceming the ncgotiation and siening of the February 27'

1998 Agreements.

15, All <locuments concerning the closing of the Coleman Transactiot\

including, without li¡nitatiou, all documents concerning the decision to close the Coleman

Transactio¡r,

16. All <locuments conceming the meætings of Sunbeam's Board ofDirectors-

17, All documents conceming auy valuation of Sunbealn or Sunbeam

securities.

.18. All documents c.oncerning the stock market's valuation of Suubeam

securities, Íncluding, without limilation, documents dcscribing or analyzing tbe increase or

decline in thc markct pricc of Sunbcam stock in anyportion of the period from and including

July l, 1996 through and including Decanber 31, 1998'

19. Alt docunrsnts conceming your role as Documentation Agent for the

Credit rlgreement or Bank Facilities.

ZO. All documents conceming your April28, 1998 meeting with Sunbeam,

First Union, MSSF and/or Morgau Stanley, inclucling, but not linited to, all notes taken of or

dgringthe meeting and documents memorializing, describing, or rofcrring to the meeting.

Zl. All documents conceming any amendment to the Credit Agreement,

inclucling, but not linited to, the April 1998, June 199E, and luty 1998 amendrnents' Your

respogsc should inolude, but is not limit€d to, all documents concerning the reasons for the

amendments

ZZ. All documenls concerning your meetings with Sunbeam, First Union,

MSSF andlorMorgan Stanley at wbich the topics of Sunbeant or the Barrk Facilities were

-_t-
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discusscd includilg, but nof limlted to, all notes taken of or during the rneeting and docuncnls

conceming tlre rneeting, Your responsc should includc documents from the pcriod allcr the Bank

Facilities closed on March 31, 1998'

23. AII documents conceming the lienplaced byyou and/or MSSF ald Fi¡st

Union on Coleman stock owned by Sunbean, including, but not limited to, documents

concenúng the reasotl or decision to seck the lien-

24. All docurnents couceming the collaleral for the Bank Facilities, including,

bul not limited to, all documents evaluating or assessiug the value of that collateral-

25. ¡\[ldocuments conceming the settlcment agreementbetween CI'H and

Sunbcam dated Àugust 12, 1998-

26. All documents conceming any write-off or loss l€serv€ you have takcn

againct the Barik Facilities:

27. All ctocumcnts concerning yow rating of the Bank Faci-litÍes and any

ctrange made to that rating'

28. All documenls concenring any distuibution you received as part of

Sunbeam's bankruptcy reorganization plan, inclutli-ug, but not limited to, the value of the

Sunbeam stock you receivcd, and all docu¡nents evaluating or ôssess¡ng tbc value of that

diskibution,

29. All documents concerning Sunbeam's decision to file for bankruptcy'

30. All docurnents concer:ring Sunbea¡n's plan of reorganization.

3l- All documents concærning any settlement or compromise reached with thc

official committee of ulmecu¡etf creditors of sunbeun corporztion.
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32. All documen{s couceming any valuation ofcolemau or colenra¡r

secunbcs,

33. .,{.lldocumcnts concerning Sunbeao's or Colema¡'s f¡ar¡cial slatements

and/or Sr:nbeam's restated fi nancial statements,

34. All docurnents concerning thc increase in the size of the Subo¡dinated

Debenture Offering from $500 rnìllion to $750 milliort.

35, All documcnts concerning the dccrease in the amount of the Bank

Facilitìes f¡om $2.0 billion to $1.? billion'

36. All documents concerning any draft or executed "comfort letters" prepared

in connection with the Subordinated Debenh¡rc Offering'

37. All docurneuts concerning the sale of Subordinated Debentu¡es, including,

without limitation, documents concerning road shows, communications with potential investorq

or communications with or among Morgan Stanley's salcs personnel'

38. All documcuts conceming the SubordinatedDebentr¡¡e Offering,

ilcluding, but not limited to the pricing, conversiou features, and/or'took of demand" for the

Subordinaterl D eb enturcs.

39. All documents concemi¡g tJre events that tookplace on March 19, 1998 af

Global Financial Press, including, without lirnitation, documents conceming Larv¡ence Bomstcin

and/or Iohn Tyree-

40, All documents corrcøling the'bringdown" due diligence for thc

Sub ordin ated D eb entu¡e Offering.

4I. All documcnts conceming Sunbeam's first quaner 1998 salcs and/or

eamings,
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42. Ali docurnen{s concerning the closing of thc Subordinalcd Dcbcnture

Offering íncluding, withoul limitation, all documents conceming the decision to ciose thc

Subordi n ated D eb er¡ture Offering,

43. All docurnents concerning a¡ry press relea.ses or any statcmeut containsd in

anyprcssreleasebySunbeam beariugthe following dates orissued on orabout Octobcr23,

1997, Ma¡ch t 9, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25,1998, Jrure 30, 1998,

Octoher 20, 1998, or Novembe¡ 12, I99E.

' 4+. All documcnts conceming communications rclating to Sunbcarn,

Colemzur, or CPI{, concerning the subject of the Cole¡nan Trusaction or the Bank Facili$,

including, withoul limjtation, inlemal cornmuúcations within Bank of America o¡

communications between or among Bank of America and Srurbeam; Skadder¡, Arps, Slate,

Meagher & Flom LLP; Coopers & Lþrand; Llama Company Arthur Andersen LI-P; Sard

Verbinnen &.Co.,Inc.; Hill & Knowltor¡ Inc.; Coleman; Creilit Suisse Fi¡st Boston; CPH;

Mafco,; Wachtell Lipton, Roseir &Kah;Davis Polk & Wardwell; or anyother pcrson or

company, and/or any of their respective employces, age,nts, or representatives,

45. AII documents conccming any inquiry tom, or any comrnulication

between or among you and any Sunbeam investor, potcntial investor, secu¡ities or financial

analyst, or rating ag€ncy relating to Sunbeam.

46. All documents conceming anymecti.ng botwcen and among you,

Sunbeam, A¡hu¡ Andersen, Coopers & Lþrand, Morgan Stanley, MSSF, FirstUnion, ColemarL

First Alert, or Signature Brands related Lo the 1998 acquisitions, the integatíon of the

acquisifions, including, but not limited to, docurnents prepared for, disserninated al, utilized

durirrg, orprcpared after such meetings.
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47 - All documents ooncerning the colcman Transaction.

48. All documcnts concerning Ajbert Drurlap a¡ld/or Russell Kersh.

49' Organizational charts, mernoranda, or sÍmilar documeuts lhat describe the

business organizational sbucture and the administrative, management, and repofing slructure of

Bank ofAmerica from and includíng January 1,1997 tlrough and including Deccmbor 3 t, 199g.

50. All documents concerning Bank of A¡rerica's policies, procedwes,

manuals, guidelines' ¡efe¡encc materials, or checklists {hat we¡e in effect during any period from

and including lanuary l,7gg7 tluough ancl including Decembcr 31, I998 for the perfonnancc of

due diligence, including, without limitation, due diligence pcrfonned i¡ connection with .

rurderwritiug credil facilitie.s,

51. All of your documcnt relentio¡r or document doskuction polìcics or

proccdures or sirnila¡ proccdures for the preservation, storage, destructioq back-up or deletion of

documents of any kind, including electronic o¡ hard copy versions of docw¡ents, for auy time

during 1996 tluough the present, including, without limitation, any amendmenl to any such

policics orprocedutes, schedules ot rplsted docunients, any and all records conceming adhercnce

to and failu¡e to adltere to or abide by any such policies or procedures, and anyme,moranda or

othe¡ instructions conceming thc obligation and procedures f.o be utilized to prescrve all ¡elevant

documenls, includìng wilhout limitation evidence concenúng tbe Litigations, gre Arbitalions,

and the SEC Admi¡dstrative proccedings,

52. All docunrenb or other infonnation )ou have provided orproducedto any

party (ìvhelher voluntarily or in tesponse to documcnt requests, subpoena duces lecum,

in(errogafories, requesls for admissío4 or other requesls for nformation and/or docurnents) in

any of the Litigations, the Arbitarions, or the sEC Adminiskafivc proccedings (includi.g,
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without timitation, any repols, communications, lilings, testimony, Icgal memorandq

statements, or other documenls sul¡mitted 1o tlte Securities & Excbange Commission or any other

pafy). Your response should include:

a. All discovery requests, subpoenas duces tecum, intenogatories, or

rcquests for admissions served oll you io -y of the Litigations, tho

Arbitrations, or thc SBC Administative Procecdings;

b. All responses and/or objections that pu provided orproduccd in

r€sponsc to any discovery rc4ucst, subpoe,lra duces teÆum, intenogatories,

or reguests for admission served on you in any of the Litigations, the

Arbitrafions, or the SEC Adminjstrative Proceedings; and

c, All privilege logs you prcpared io 
^y 

ofthe Litigations, the

Arbihations, or the SEC Adminishativc Proceedings with respect to

documents tbat you withtreld from production inresporue to anydocumcnt

requcsls, subpocnas ducoes tcctt-, or olhef requcst for information and/or

documents.

53. AII oommunications conccming any discovery request, subpoena duces

tecum, intenogatorics, or requosts for admission served on you in *y of ttre Litigations, thc

A¡bitrations, or the SEC Administrative Proceædings.

54. All documents you havc provided {o or received from the SEC, the

Attorney Genenl of New Yorþ or any olher govenrmcntal or regulatory body concøming

Sunbeanr or the Coleman Transaction,

8
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55- AII motions, memoranda, briefs, nrlings, otders, or lranscripts of any

proceeding cotcømilg auy discovcryrequosÇ subpoena, or other request for information and/or

documents in any of the Litigations, the Ârbikations, or the SEC Administrative Procecdings.

56- AII hanscripts of and exhibits to any depositions, recorded statements,

affidavits or hearings hçld in connection with any of the Litigations, the Arbihations, or the SEC

Administrative Procecdings.

5':,. All documents oblained by you or produced to you by other parties, third

parlies, or rrolr-pañies (whether volunørilyor ir response 10 ary <locument re{uests, subpoenas

duces tecum, or other process served by you or anyother party) conceming Sunbearn or tho

Coleman Transaction.

58. All affidavits, declarations, or other testimonial statemcnts filed or

submitted in connection with anyof the Litígations, the A¡bitration¡¡, or the SEC Arlrninisl¡'ativc

Proceedings,

DETINITLQIYS

l. "Arbihations" means Albcrt I. DunJap a¡rd SunbeAm Corporation, No.32

160 00088 99 (AAA); and Ru$scll A, Kcrsh and Swrbeam Co{poratlgn. No. 32 160 00091 99

(AAA).

2. "Bank FaciliS'means thc Credit Agreemc,rt, including amendmcnts, and

all funds extendcd by MSSF, First Union, and/or Bank of Amerióa to Sunbeam pursuant to thc

Crcdit Agreement, inclutliug, but not lirnited to, Tranche A, Tranche B, and the Revolving Cledit

Facility.

3. 'Ttank of America" means Bank of AmericaNational Trust and Savings

Association and any of its subsidiaries, divisions, affiliates, predecessors, successors, joint
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venturcs, pfescnt and fonne¡ offiCers, directors, emplOyees, representatiVes, and agentS, and all

ofher persons acting or purporting to act on its behalf'

4, 'Borrowing Requesf'moars ary roquest by Sunbeana for a Borrowing in

accÆrdance with Section 2,03 of thc Credit Agrecment'

5."Colcman"meansTheColernanCompaunlnc'andanyofits

prcdecessors, successofs, subsidiaries, and present and fonncr offi.cers, directors, and employees

6. .'CpH" means Coleman (Parcnt) Holdìngs lnc., Coleman Worldwidc

Corporation, CLN Holtlings Inc., ancl any of their prulccessors, succÆssors' subsidiaries, and

pr€sent alrd fornrcr officers, dircclors, and employees'

L "Coleman Transaction" rneans the tansaction contemplated by llte

Feb ru ary 27, 1998 Ageements,

B. "Communication" means the tansmittat of information (in the form of

facts, ideas, inr¡uiries or otlrerwise) [:y letter, melnora¡rdum, facsirnilc, orally, electronically or

otherwise.

g. "Conccrning" means concerning, reflocling, relating to, refening to,

describing, evidencing, or constitutirrg,

10, .,Coopers & Lybrand" means the formsr Coopers & Lybrand LLP (now

known as Pricewaterhousecoopers LLP), and any of its prcdecessorsr succÆssors' afÏiliatcs,

subsidiaries, and present and fonmer partners, employees, re'presentatives, ând agents'

. 11. "Credjt Agreernanf'mear.s lhat agreement enfered into by Surbeam

Corporation, a.s bortower, vdth MSSF, First Urúon, and Bank of Amcrica, as Iænders, dated

Márch 30, 1998 and all amendorsnts the¡eto'
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12. "Documen{s" shall be given the b¡oad meaning provided in Rule 1,350 of

thc Florida Rulcs of Civil Procedurc and refers to any fonn or means, whctherphyiical; visual, or

elechonic, in or by whicb words, numbers, or ideas a¡e recorded or preserved, whether fixed in

tangible medium or electronically stored, including any and all drafls of any final documeut. 1le

vyord "documcnts" shall include, byway of example and not by way of limitation, all of the

following:papets, correspondence, hade letters, cnvelopes, memorand4 telegrarns, cables, notes,

messages, reports, sturlies, ¡ltess releases, crcmparisons, books, âccounts, checks, audio aud video

recordings and transcriptions thereof plcadings, testimony, articles, bulletius, pampblets,

brochurcs, magazincs, questionrraires, surveys, charts, newspapers, calendars, des-k calendars,

pocket calendars, lists, logs, publications, notices, diagrams, instn¡ctions, dia¡ies, minutes for

meetings, corporate minutes, ordefs, resolutions, agendas, nremorials or uotes of oral

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or

proposetl cont.acts or agreements, mcmorandaofunderstanding lctters of inte,nt, computer tapes,

computcr d¡ives or memories, computer disketles or disks, e-mail, CD-ROMs, or aoy other

tangible thing on which ury handwriting, typing, printing photostatic, elechonic, o¡ other form

of comn¡rnication or information is recordc¡l or reproduced, together with all noùatiors on anyof

the foregoing, alt originals, file copies, or other unique copies oftho foregoing, and all versions

or d¡afs thereoÇ whether used or noL

I 3. "Fcbruary 27, lggsAgreements" msaûs (a) ttre Agreement ¿rud Plan of

Merger dated as of Fcbruary 27,lggS among Suubeam Corp., Laser Acquisition Corp., CLN

Holdings Inc, antl Colernau (Parent) Holdings Inc, and (b) thc Agreement and PIan of Merger

dated as of February 27,1998 among Sunbean Corp,, Camper Acquisition Cotp., and The

Colema¡r Company, Inc.
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lA. "Financial Statcments" means, without limitatiou balance sheets,

statemgnts of ircome, eanúngs, rctained €årnirgs, sotrrces and applications of funds, cælt llow

projeclions, noles to each such statem.ents, or any other notes which pertain to the pæt or prescnt

financial condilion of Srurbcam, whether any of the foregoing is audited or u¡audited, whethcr

final, iuterim or pro furma, complete or partial, consolidaterl, ycarly, monthly, or otherwise.

15. ,,Firsf Alert" mearìs FifËt Alert, Inc., and any of itS predecesson,

s¡ccessots, affiliates, subsidiaries, and present and fomrcr officers, dircctors, employees,

reprcscntatives, zurd agetrls.

16, "Firsf Union" means Fint Union National Barrk (now known as Wachovía

Bank" National Âssociation) and any of its predecessors, suoc€ssors, afñliates, subsidiaries, and

prcsent and former officcrs, dircctorS, employees, rcpresentativcs, and agenb.

li. "l-etìders" means the enlities listed on Schedule 2.01 of the Credit

Agreement ¡nder thc heading "I-ónders" and any other lersonthat shall havebecomc a party to

the Credit Agreement as a Lende¡ pursuant to an assignment and accept^nce'

18, "Litigations" means gS-8258-Civ'-

Middlebrooks (S.D. Flo.); camd.o¡_,Asset Mernageme¡rt. L.P.. et al. Y..Sunbeam cgrporatio-E. et

AL 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebmoks (S.D. Fla'); Krim v. DudaP. et

aL, No, CL983ló8AD (15't Jud. Cir,, Fla.); Staple.ton v, Sunbeafn Corp'. et al', No' 98-1676'

Civ.-King (S.D. Fla,); Sunþcam CorQ, v. Pricelvaterh..g}seCoopcrs.-L-LP. No. CL00544441'l (15'h

Jurt. cir., Fla.); ln rc Sunbeam corp_,, No. 0l-4029I (AJG) (Banls. S,D.N.Y.) and every

advcrsary proceeding thercin; SEC v. Dunl.ap. et al., No. 01-E437-Civ'-Middlebrooks (S'D. Fla');

Oaktree Caoital Ma4agerncnt LLC v-4fh. ur.Andersen LLP. No. BC257l7? (L'}- Cty', C¡); a¡d
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Çoleu.¡an (Pa¡_c¡t) Holdings Inc..y. Arthur Ancterscn LLP. et dl.. No, cA 0l-060624N (15ú Jua'

Cir., Fla).

19. ,'Malco" means MacAndrcws & Forbes Holdings Inc. and any of its

predecessors, successors, subsidiaries, and prescnt and fomrer officcrs, directors, and enrployees'

20. ,,Morgan Stanlcy''tneans Morgan Stanley & Co., Inc. and any of its

predecessors, successors, affiliates, subsidia¡ies, and present and former ofEcers, directors,

partners, enployees, represeutatives, and agørts'

21. .MSSF" means Morgan Stanley Senior f'urding, Inc. and any of its

prulccessors, successors! affilia(es, subsidiaries, arrd prescn[ and formcr officers' directors,

partners, employees, represcntatives, and agents'

ZZ. 'person'tncans any qarural person, corporation, limited liabiliW colnpalü

¡-usÇ joint vcnture, association, compaúy, partnership, govenrmental authority, or otber cntity,

23. "Reorganized Sunbea¡l." means Sunbearn Corporation on and after tlìe

eflective date of Sunbeam's chapter I 1 plan of reorganization as filed v¡ith thc United States '

Bankruptcy Cou¡t in the Southem District of Nerv Yo¡k'

24. ,'SEC Administratíve Proceedings" meaus In the Matter.cif Si¡nb-cam

Cory., SEC Administrative Proccctling File No. 3-104E1, and In the Matter of Dqvid C' Fannin

SEC Admi''ishative Proceeding File No. 3-10482'

25...SEC,'meanstbesecuritiesandExchangoCommission.

26. ''Sig¡aturc Brands" mcans Signatue Brands USA Inc- and any of its

prcdecessors, sucocssors, affilia{es, subsidia¡iei, and present and former offi'cers, directors,

eulployees, represcntatives, and agents.
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27. "suborclinated l)ebentures" means Sunbeam's Zero Coupon Cotlertible

Souior Subordiuated Debeltu¡cs Duc 2018-

28. "subordinated Debenfure OfIering" means the offering of Sunbeam's

Subordina{ed Deb entures.

Zg. "Su¡bea¡n" means Sunbcarn Corporation and any of íts predecessols'

successors, affiliates, subsidiaries, and prescnt alld former officers, directors, employces,

representatives, and agents.

30. ,'You" or'Your" means Bank of America and'any of its subsidiaries,

divisions, predocessors, succcssors, present or formeremployccs, represcntaliVes, agents,

attorneys, accou¡rtants, advisors, or anyone acting orpurporting to act on iS bchalf-

INSTRUç'I'IONS

l. Docume¡rts shall be produced as they are kcpt in thc usual course of

business, or orgarúzed and labeled to correspond to tbe categoríes in this Request. Documcnts

attached to each other should not be separatcd. Documents consisting of itenrsprwiously

produccd in the Litigations, A¡l¡itraüons, and/or SEC Adminishativo Procercdings with Bates

numbenng shall be produced in Bates numbe¡ order'

Z. All ¡ocuments shall be produced in thc file foldcr, envelope or othe¡

container in which the docurncnts are kcpt or maintained by you, If, for anyreason' the container

cannot be produced, producc copies of alt labels or othsl identirying ma¡ks-

3. 1c relcvant pcrio<l, unless othe¡wise indicated, shall be from January I'

1996 through the date of trial of ttris matter, and shall include all documents antl infonnation

which relate ín whole or inpart to such period, orto events o¡ circunstances during suchperiod,
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even though dale¿, prcparetl, generatcd orreceived prior or subsequertt to thatperiod. Pleasc

supplement or corrcct yourresponses to these requesb if, at any time, you become aware that

your respolu¡es are íncomplete or inconect in any rcspect'

4, If you claim the atfomey-client privilegc, or any other privilege or lvork-

product protection for all or anyportion of a documenf you shall provide a privilege 1o.g thÛt

describes the wittrheld material sufficiently to allow CPI{ and Mafco to test tbe privilege or

protection asse¡ted '

5. Thc following rulcs of constnrction apply

â. The corure.ctives "and" and "o¡" shall bE construed either

disjunctively or conjunctively as neccssary to bring within the scope of the

discoveryrequests all rosponses that migþt otherwise bc outside of their scoPe;

b. The tenn "including" shall be construed to mean '\uitltout

limitation"; and

The usc of the singular form of anyword includes the phual andc.

vice versr

Je¡old S. Solovy
Rmald L. Marmer
Robert T. Markowski
Deird¡e E. Connell
JsNNBn&BLocK, LLC
One IBM Plazq Suite 4400
Chicago, Illinois 6061 I
Qr2)222-93s0

Dated: July.-, 2003

MACA}IDREWS & FORBES HOLDINGS INC.
and COLEMAN (PAREM) HOLDINGS INC-

By:
One of Their AttomeYs

Jack Sca¡ola
SBm cy D¡NNSY S c¡xol-¡. BIRNTIÁRI

& Stmlev P.A.
2139 Palm Beach Lakes Blvd'
lilest Palm Beach, Florida 33402-3626
(s6l) 686-6300

(CHICAGO)- 940'ì14-4 6126103 9:5J AM
-15-
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. r-..{uireì'Voodl tLp

'. 8a¡L of Americe Towr:r
50 Norlh [aura SûKt

silirc 33oo

Jackorrville, FL 32202-3661
Phone: gfi.798.3200

l'u; 90.1.790.3207
'rvw mcguín:wæds.com

D¡vid M, Ìl'ells
Dlrcc¡ 904.798.2693 MCGUIREWæDS drì'ef lsonrcgulrcwoods corn

Direct tax: 904] 98.1207

August 12,2003

Vla FederalExpress
'2nd transmiss¡on after facsimile transmlssion failure

Jack Scarola, Esq,
Searcy Denney Scarola
Barnhart & Shipley, P.A.
2139 Patm Beach Lakes Blvd.
West Palm Beach, FL 33402-362ô

Subpoenas lssued by Colernan (Parent) Holdings, lnc, to Bank of America
National Trust and Savings Association

Dear Mr. Scarola

We have just learned that on July 29, 2003 you executed noticès of deposition fòr the
August 15, 2003 deposítíon of a Bank of Amerirja custodian of documents. We aie not aware of
any deposition subpoena being served on Bank of America. and we were not provjded with the
courlesy of a copy of the deposition notÍce or ths atlendant subpoena thal would be required for
the deposition of a non-party. Nor were we consulled as to the proposed llme or place of the
deposition.

As set forth in my letters of July 29 and July 30. we agreed that you would provide Bank
of America with an initial two week extenslon to respond lo the two Subpoena Duces fecum
Without Deposilion issued by your clÍent, We agreed that prior lo Augusl 15, we would dÍscuss
the scope of these subpoenas to see if we could agree to a solulion that worked for both of our
clients. There was no discussion of a depos¡tion.

f presume that not copy¡ng me on the notice of deposition was an overs¡ght. and that you
will have no objection fo postponing tho deposÍtions unlil such tíme as we have rèsotued ãny
outstanding Íssues with the subpoenas, and can agree on an appropriate time and place for
depositions, if they are necessary. Eifher I or my colleague Mike Cavendish will call tomonow 1o
confirm Lhal depositions will bo postponed, so that we may avoîd flflng motions with the Court.

Very truly yours,

FZ
David M. Wells
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August 12,2003
Page 2

DMWrnm

cc: Mrchael Cavendish

216001
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August.13, 2003

David M.Wells, Esq.

McGuire Woods, LLP
tìank of America Towcr
50 North Laura St"eet, Suitc 3300
Jacksonville, FL 32202-3 661

Re: Coleman'Iloldings, Inc. vs Mo¡gan Stilrley & Conrpany
MSSFI v. MacÅurdrews & Forbes
Matter No-: 029986-230580

Dear David

This rvill confirm our telcphone discussiorrs regardþg the suþoena issued to Bank bf
America in the referenced mgtter. We will not expect a rccords custodian to appear in
r€spons€ to the subpo€na on August 15. We rvill instead etçect to receive from you on
that clate, q rvritten rcsponse identifyíng fhe docriments. Uant< of America expccts to
rnake available to us and the ti¡1e,and manner of produc[ion- . You will also idcutify
cátggories of'd¡cwncnti ddseribó<t iu'the súbpoenai wliiÞh tvill not bc madc available,
and tbe reason pibduction cannot oi will not be madc.

We tha you for your coopcrarion

iucerel

-tÀaA(EG^L6-
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^vrr.rE.eo^,htr ¡ sa¡css

-otr¡t t- ctov
DAtrIEL J CALI.OWAY

Eilrlro or^KN116
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CHH'610PHEÂ J. PIUfO.
RO8ÊFT W. PITCHER
tYttltÁr4 |] s€¡Bô10

UTKEEN SIMOI
slÉvE t¡. 6Mltl
wÀLIE¡l 
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88l^tr P- ar4lrv N
XEVIN J WATSH
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J LA
m

Ml'- Steven l.asman
Jenner & BIooVAttr:'Deirdre Connell, Esc¡

Tom Clare, Esq.

WWW'SEARCYLAW,COM
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Mccúltewood! LLP

o¡nÉ{Amerlq Towor
5D Ñorrh Låun Srect

Sullc 33oo

¡eckúonvllle, FL 52202-3661
Phonc: 901.798,3200

F¿r: 91X.798.320/
www.mcgulrewoods,com

David M, Wells
Ditect 904.79f1,2693 McGUIRE\l^/æDS

¡r

dwell.r@mcgulrcwoods.mm
Dirc{1 Faxr 914,798.1207

August 13, 2003

Via Facsimlle and U.S, Mail

Jack Scarola, Esq,
Searcy Denney Scarola
Bamhart & Shipley, P.A.
2139 Pafm Beach Lakes BIvd.
West Palnr Beach, FL 33402-3626

Subpoenas lssued by Cofeman (Parent) Holdings, lnc to Bank of America
National Trust and Savings Association

Dear Mr. Scarola

This will confirm our tefephone @nversation of today where you ind¡câted that the
Subpoena Duces Tecum issued on July 29, 2003 and lheir accompanying notices of deposition
woro issued only to cure a procedural defect caused by the Subpoena Duces Tecum Without
Deposition issued on July I and July B, 2003, that there will be no deposition on Fdday. Augusl
15, 2003, and that our agreement reflected Ín my letler to you of July 30, 2003'remaÍns in effect.

I will provide you with our response to the original súbpoenas o-n Augusl 15, and then we
can work together to resolve Bank of America's objectÍoòs thereto and set a mutually agreeable
date and location for produclion.

Very truly yours,

David ti4. Wells

DMW/mm

cc: Michael Cavendish

Re

(.
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Su¡tP 3300
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Pl¡onc: 904.798.1?0o
fex.9O4798.3207

wwrv-roc¡;uirewoods,crm

. D¡vid M. Well¡
Dkc(t 904 798 2693 McGUIRE\^ftÐDS

t
! ii

drvells@mcguìrervoorJs.colrr
Dircct Fax' 9O4 798.1?07

August 15, 2003

Via Facsimile and U.S. Mail

Jack Scarola, Esq.
Searcy Denney Scarola
[Jarnhart & Shipley, P,A.
2139 Palm Beaclr Lakes Blvd.
West Palm Beach, FL 33402-3626

Re: Subpoenas issued by Coleman (Parent) Holdings, lnc, to Bank of America
Natlonal Trust and Savíngs Association n/k/a Bank of America, N.A.
Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., /nc.,2003 CA 005045
Morgan Sfan/ey Seníor Funding, lnc, v. MacAndrews & Forúes Holdittgs, lnc. and
Coleman (Pa rent) Holdi ngs, I nc., 2003 CA 005 1 6 5

Dear Mr, Scarola

As previously agreed, we have carefully reviewed each of the 58 discrete requests for
production of documents contained within each of lhe two identical subpoenas served t¡l you on
Bank of America, N.A. in the above-caplloned actions. The purpose of this letler is lo altempt {o
reach agreêrnent upon what documents should be produced, when and where,

To avoid reviewing the 58 separate requesls in a vacuum, we obfained copies of the
comÞlalnls and answers filed in lhe above-captioned cases and carefully reviewed them tô
develop an understandÍng of what the issues in thecases are, and, accordingly, whalwouldbe
fair, reasonable and nec€ssary discovery. fn reviewing fhe 58 separate requests, we also look
irrto consideral.ion the fact thal Bank of Americ¿ is not a party to these actíons anrl the tact that
the conduc[ of Bank of AmerÍca ìs not at issue in these ac{ions-

Our review of {he 58 separate requests was harnpered somewhat by the fact thal the
events at issue happened some five years ago and, as m(ght be expected, lhere has been
some turnover ol personnel who might have knowledge of the loan relationship.

Nevertheless, we have underlâken reasonable due ditigence, spoken to available bank
personnel with the best knowledge available about the loan relationship and have gathered
certain clocuments from a varíety of localions. Many of the sepamte requests seek 'all
documents concerrring" or "all documenls reflecting' celain broadly described lransaotions,
evenls or ent¡t¡es. Ralher than debate whal such lerms may mean, we luve identified the
foregoing specific documents or categoríes of documents that we are prepared to produce
within the next two weeks at our offices for review or, if you wish, copied and sent to you.
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These documents were located as a resull of a reasonable search of the files most likely
to yield responsive documents. We have not conducted an ethaustive search of the files of
each person ilrat may have hacl some involvement in the loan facility over time- We have,
Irowever, in good faÍth searched the likely repositoríes, ln offering the production of the
following documents, we do so without waiving specilìc objeclÍons to the breadth and/or
vagúeness of the request. The documents avaifable for tevicw and production are:

The March 30, 1998 Credit Agreement
Agreenrents and closing documents ancillary thereto
Amendments to and waivers of the March 30, 1998 Credit Agreement
Circulated drafts of the March 30, 1998 Credit Agreement 

- |

Documents pertaÍning [o analyses or evalualÌons of the Sunbeam-Coleman transaction
Borrowing requesls issued by Sunbeam pêrtaining to the March 30, 1998 Credit
Agreentent
Brokerage repols and other documents valuing Sunbeam and Sunbeam slock
News articles and wire slories discussing changes in the price of Sunbeam stock and
related issues
Documcnts perlaining to meetings among Sunbeam, Bank of America, First Union, and

yå'rttïffiunt, and o(her documents regarding the collaterat ptedgeá under the
March 30, l99B Credit Agreement
The Morgan Stanley Offering Statement pertainittg to the subordinated debentures
Docurnents perlaining to Sunbeam's Ql 199&lìnancials
1998 Sunbearn press releases

We belìeve that the foregoing documents are generally responslve to requests 3-4, 6,

11. 17-18, 21-22, 24, 33, 3738, 41 and 43. Ceñain of these documents may contain
confidential, proprietary or privale information and, as such, should be the subjecl of a
confidenliality orcler. We are prepared Lo d¡scuss the terms of the confidentialÍÇ order with you.
It one has aìready been entered ìn eil.her of the cases, please forWard lhe order to me for
review.

As noted above, certain of the individual requests are vague. ambiguous and overbroacl
and would, as writlen, impose an improper and undue burden on Bank of America. These
requests are l-4,7-20,23-25,29, 31-40, 4245 and 4748.

Other of ilre requesls seek <Jr¡cunlents that should be peculÍarly wíthin the custody of
Coleman (Parerrt) Holdings, lnc. or Morgan Stanley. lt would'be appropriale to seek those
doq.rments ttrere rather than impose the burden ol production on Bank of America. Those
requesls a¡e 2-3,7 ,12-15,18, 2-0, 22-23,25,32-34,36-37, 4142,44,4647 and 5l-

Certain of the separate requests seek documents that do not appear to be reasonably
calculated to load lo drscovery of any evidcnce re]evant to any of the claims or defenses in
these aclions. As a non-party, Bank of America shoufd not be burdened with reviewing fhe

records of transactions that took place some five years ago in search o[ documents of no
relevance to lhc case, These requests are 5,9, 10, 10, 2+31,45, and 49-58.
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Other requesls, rn a<jdition to lhe foregoing problems, appear [o seek trade secret or
confidential trusiness informalion as well as documents protected by the Attorney-Clrent
Privilege. Thosê requests are 3, 44, and 50.

To avoid unnecessary argument and wÌthout waiving any of the foregoing obiections, our
due diligence lo date lus nol rcvea]ed documents responsive to requests 7,14,16.19 (other
than as set forth ìn the text o[ the Credit Agreement) 20,32,36, 42 and 54, at least as we
interpret the rcquests. Moreover, we have not located documents responsive to requests 8, 39

and 40, but we note that we are not familiar with the general descriptions of the subject matter
provided.

We are prepared to discriss these speciftc objections with you at your c¡nvenience.

Very truly yours,

!ì,

'GwtLl/
David lv1. Wells

DMW/mm

cc: MÍchael CavendisÌr

?17222
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coLtrMAN (PAnENT) nOLDINGS,
INC.

Plaintiff'

IVIORGAN ST,ANLEY & CO.,INC.

Defcndant.

MORGAN STANLI,Y SENIOR
FUT{DING,INC.

Plaintiff,

v

MACANDREWS & IIORBES TIOT,DINGS
INC. and COLEMAN (PAIIENT)
HOLDINGS,INC.,

Defendants.

IN TIIE CIRCTIIT COURT FORTSE
FII'TEENTT{ JTIDICIÄL CIRCUI T, IN
ÀND FOR PALM BEACH COLINTY,
FT,ORI.DA

CASE NO.: 2003 Cu.00s04s Á-I

CASE NO.r 2003 C/r00516s AG

I

NON.PARTY BANK OF AMERICA'S NOTICE OI' F'ILING
RIISPONSE ÄND OBJECTIONS TO SUBPOENAS

Non-party Btuk of Aurcrica, N.A. (Bank of America) hereby gives notice of

Êling its r€sponse and objections to Subpoenas f)uces Tecum, which has bee,rr scrved

today upon Colenlzur (Parcnt) Hol<Jings, Inc ("Coleman"), and is attached here[o as

ExhibilA.
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McGuireWo<¡ds LLP

By
David M. W S

Þ-lorida Bar No. 0309291

Michael Cavendìsh

Florida Bar No. : 014377 4

50 N. Laura St., Suite 3300

J acksonvill c, Florida 32202
(e04)1e8-2606
(904)7e8-326? (FAX)

Attomeys for non-party Ba¡rk of Americ4 N.A.

CERTIF'ICATE OF SE I{VICE

The undersigned hereby celifies that a tnrc and conect copy of the foregoing wa^s

Lransmitted by first class U.S, Mail ou August 15, 2003 to:

Jack Scarola
Searcy Derurey Scarola Ba¡nhart & Shipley, P.A
2139 Pahn Bcach Lakes Blvd.
West Palm Beach, r^L334O2-]626

Jerold S. Solovy
Jpnner & Block, LLC
OneIBMPlaza
Suite 4400
Chicago, IL 6061I

Joseph Ianno
Carlton Fields
222Lake View Aveuuc
Suite 1400
rffest Palm Beach,IrL 33401

Thomas D. Yaruruci
Thomas Clarc
Ryan Phair
Kirkland and Ellis
655 15rh Sheet, N.W,
Suite 1200

Washington, D.C.20005

A
216920.2
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McGuireWoods Ltl'
Eank of Ämerie Towcr

so Nonh Laur¿ Suæl
Suiþ 3loo

tackonville, Ft 322O2-3661
l'honc: 904.798.3200

fax: 90,{.7!8..t207
rw.mcguircwoods.com

David À'L Wclls
Drrect: 904.798.2693 MCCUIREWOODS dwclls@rncguircwmd¡ com

Dfrccr f ax: .-104.71J8.3207

August 15, 2003

Vía FacsÍmile and U.S. Mail

Jack Scarola, Esq.
Searcy Denney Scarota
Barnhart & Shipley, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33402-3626

Re Subpoenas issued by Coleman (Parent) Holdings, lnc. to Bank of America
National Trust and Savings Association n/lda Bank of America, N.A.
Coleman (Parent) Holdings, lnc v Morgan Stanley & Co., lnc.,2OO3 CA 005045
Morgan Slanley Senrbr Funding,lnc v. MacAndrews & Forbes Holdings,lnc. and
Cole m a n (P a rent) Holding s, I nc,, 2O03 CA' 0051 ô5

Dear Mr. Scarola

As previously agreed, we have carcfuily rcviewed each of the 58 discrete requesls for
production of documents coniained within each of the two identical subpoenas served by you on
Bank of Amcrica, N.A. in (he above-captioned actions. The purpose of this fetter is to attempt k:
reach agreement upon what documents should be produced, when and where.

To avoid review¡ng the 58 separate requests in a vacuum, we obtained copies of the
complaints and arrswers filed ìn the above-captloned cåses and cårefu¡ly reviewed them to
developan underslanding of whalthe issues inthe cases are, and, accordingly, what would be
fair, reasonable and necessary discovery. ln reviewing the 58 separate requests, rve also took
into consideration the fact that Bank of America is not a party to these actions and the fact that
the conduct of Bank of America is not at issue in these actions.

Our review of the 5B separate rcquests was hampered somewhat by the fact that the
events aI isst¡e happencd some five years ago and. as might be expected, there has been
some turnover of pcrsonnel who might have knowledge of the loan relationship,

Nevertheless, we have undertaken reasonatlle due dlligence. spoken to available bank
personnel with the best knowledge available about lhe loan re¡alionshíp and have gathered
certain docunrents from a variety of localions. Many of the separate requests seek "all
documents clncærnirrg' or "all cfocuments reflecling" cerlain broadly described transactions,
events or entÍlies. Rather than debate what such terms may mean, we have idenlified the
foregoing specífic documents'or categor¡es of documents that we are prepared lo produce
within the next two weeks at our offices for review or, if you wish, copied and sen[ to you.

DXIIÍBIT A
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These documents were localed as a result o{ a reasonable search of lhe files mosL likely
to yield responsive documenls. We have not conducled an exhaustive search of the liles óf
each person lhat may have had sonle involvement in the loan facility over time. We have,
however, in good faith searched the likely rcpositories. ln offering the producti<.¡n o¡ the
tollowing documents, we do so wilhou[ waiving specific objections to the t¡readth and/or
vagueness of the request, The documenls availabfe for review and production are:

The March 30, l99B Credit Agreernent
Agreements and closing documenls ancillary thereto
Amendmenls to arrd waivers of lhe March 30, 1998 Gredít Agreement
Circulated drafts of the March 30, 1998 Credit Agreement
Documents perlaining 1o analyses or evaluations of the Sunbeam-Colernan lransaction
Borrowing requests issued by Sunbearrr pertaining to the March 30, 1g9B Cretlit
Agreement
Brot<erage reports and other documents valuing sunbeam and sunbeam stock
News articles and wire storìes discussing changes irr the price of Sunbeam stock and
related issues
Documents perlaínÍng lo meetirrgs among Surrbeam, Bank of America, First Union, and
Morgan Stanley
Pledge agreemetrts ard otlter documents regarding the collateraf pledgecl under the
Ma¡ch 30, 1998 Creclil Agreement
The Morgan Stanley Offering Statement pertaining to the subordinated de5entures
Docurnents pertaining 1o Sunlream's Ql 199ti fìnancials
1998 Sunbeam press releases

We believe that the forcgoing documents are generally responsive to requesls 34. 6,
11, 17-'18, 21-2.2,24,33,37-38, 4l and 43. certain of lhese documents may conta¡n
confidential, proprietary or private information and, as such, should be the subject of a
confidentialily order. We are prepared to discuss the lerms of the conlidentiality orclerwÍth you.
lf one ltas already been cntered in either of the cases, please forward the order [o me for
review-

As noled above, ceftain ol-the in<Jividual requests are vague, ambiguous and overbroad
and would, as wrítten, inrpose arr improper and undue burcien on Bank of America. Thesc
requests are 1-4, 7-20.23-25,29,3140,4245 and 4748

Olher of the requcsts scek docurnents that should be peculiarly within the custody of
Coleman (Parent) HofdÍngs, lnc. or Morgan Stanfey. lt would be appropriate to seek those
documents there rather than impose the burden of productíon on Bank of America. T¡ose
requests are 2-3,7 , 1?--15, 1 B, 20, 22-23,25, 32-34,36-37, 4142, 44, 4647 and 51 .

Certain of (he separate requests seek documents that do not appear to be reasonably
cafculated to lcad to discovery of any evidence relevant to any of the cfaims or defenses in
lhese actions. As a non-party, tìank ol Arnerica should not be burdened with reviewing the
records of transactions thal look place some five year-s ago in search of documents õf no
relevance to the case. These requesls are 5, 9, 10, 16, 24-31,45, and 49-58.
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Other requesls, in addition to the foregoing problems, appear to seek lrade secret or
confìdential business in[ortnatíon as well as documents protected by the Attorney-Client
Privilege. Tþose requests are3,44, and 50.

To avoid unneccssary argumcni and without waivrng any of the foregoing objeclions, our
due dilÍgencc to date has not revealed documenls responsive to requests 7, iq, io,19 (orhcr
than as set forth in the lext of the Credit Agreernent) 20,32,36,42 and 54, at teasl as we
interpret lhe requests. Moleover, we have not located documents responsive to requests B, 3g
and 40, but we note tha[ we are not familiar with the general descriptions of the subject matter
provided.

We are prepared [o discuss these specific objections with you at your convenience,

Very truly yours,

\r r. -,/

'QtrrJJ/
David M. Welts

DMW/mm

cc: MichaelCavendish

217t^2
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., Banl ol Ame¡ic¿ Tower' 
50 North Laura StKt

Su¡te 3l0O
Jackonvillc, FL 322O2-366r

Phone: 904.798,3200
Êar<= 9O4,7gfJ3207

wrvw.mcgui rewoods.cr:m

Davirl M. tVclk
f)ire.cl' 904.798-2693 McCUIREWMDS

'b¡-x-'

dwclJs@nrrguicwoodl.corn
Dirccl lax 9O1798.3207

September 23,2003

Via Facsimile and U.S. Mail

Jack Scarola, Esq.
Searcy Denney Scarola
Barnhart & Shipley, P,A
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33402-3626

Re:

Dear Mr. Scarola

subpoenas issued by coteman (parent) Holdings, tnc. to Bank of America
National Trusl and Savings Association

I am in receipt of your notice of today's date seiling a hearing on your Motion to Compel
for 8:45 a.m, on Monday, Sep(omber 29, 2003.

I was surprised io receive this nolice. Upon receipt of your Motion to Compel, I
immediatefy faxed you a letter suggesting that we agree upon a müúally convenient date to setthe hearing- No one from your office contacted ñre or my secretary to set the hearing for
Monday, which I understand is a five-minute motion cafendai hearing. I cannot attond an g.45
a.m. hearing on Monday ín West Palm Beachnorwíllfive minutes be suflÌcientif Sunbeam hasany objection to the entry of an order resofving our concerns under Florida Stalute
s655,ose(zxb).

I note from your_motlon and notice, that you have apparently been able to identify thecounsel for sunbeam- I suggesl that the more eficient couise of ácfion would be iõ conract
Sunbeam's counsel and determine if they have any objection to the entry of an order providing
that documenls can ba produced pursuant to the existiñg confidentiality <ír¿u., Wå n"Je ptaceo
a call to Sunbea,"n's counsel but have been advised tnãt Ooth of the íawyers ¡dentified in your
notice are out until lolncrrow. Please let nre know i{ lhere is a tlme tomorrow when we could iry
to have a conference callv¿itlr Sunbeam's counsello delermine if theywould agreetãtneentry
of an appropriate order. lf so, we ca¡ send an appropriate order to thá court foieniry ano avoio
the need for a hearing. At that point we can produce the previously agreed-upon dòóuments tor
your review and consideration.

I look forward to hearing from you, I hope thal we can work this out and I do not have to

16div-000794
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schedule an emergency telephone conference hearing with the judge on the issue of scheduling
a hearíng.

Very truly yours,

Davíd M

DMW:rnm

\\coMu.?390? I

16div-000795
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David M, Wells,IÌsq.
McGuire Woods, LLP
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Re: Coleman Holdings, Inc, vs Morgan Stanley & Company
Morgan Stanley Senior Funding v. MacAld¡etvs & f'orbes
Mat(eiNo.: 029986-230580

De¿u lr{r. Wells

This i,s in partial rcsponse to various points raise.d in your lettcr of April 15, 2003.

First, a confidelltiality order has been entered in this matter and we are prepared to
agree to its application to docrunents produced by Bank of America" N.A,,ln i".rponr"
to our subpocna in the referenccd matte¡. Please corifüm in writing your accæpuåcc of
the obligations, procedurc.s ancl protcctions containedin that orrler,

Tò assist us in determining whetherrve rvili inspecl l-he currently available documents in
yottr officcs or have thern copied and sent to us, we would like a reasonablc estimate of
the volume of the producfion and an opportnnity to obtâín an estinate of copying costs.

Äs to your asscrtion that Bank of Amsrica ought nor to be obligcd to produce
documqrts "that should be peculiarly rvithin the custody of Coleman (parent) fioldilrgs
rn:. or Morgan Stanlcy", rvc respeclfully disagree. what "should b"".in the custooy ãf
others eithe-r nray not be iu thei¡ custody or may not be aolnowledged to be in their
custody- A legitírhate function of third party production is to'test-the accurucy aurl
completencss of a pafy's <ìiscovery rb.spotrse5,

ÆÆ,ffis$^h
wll,w.sEÁRcYLAW.COM

16div-000797



Ê

David M, Wells, Esc¡
Àugust 19,2003
PagcZ

Conceming 1'our prjvilcge as.sertions, rvc rvould expccf. to receiye a properly dcfailedprivilege log to cnablc us (and, if ncccssary, the coirt) to asscss tl," prop.irry.ñ;1,
assertions.

Finally' rvc will ad<lrsss other issues ¡aisecl rn your letter once we l¡avc been ablc to¡evicw the docunrer)ts you are willing to produce.

Tha¡rk you for you¡ anticipated coopcration, : . t

SCAROLA

cc: feuer & Block, LLC

S

(

ÆffiSfu
16div-000798
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f;utmwoods tL¡
óf Amer¡ca 'lowc¡

{orth Lar¡m Sueet

. su¡te li00
le, ÍL!22o2.J661

þne: 904.798.3200
' 
Fo<t 904.798,f2D7

rincBui16!00ds.com

D¡virl M, I{ells
l)i¡æt 904.798 2693

(

i

MCGUIREWæDS dwel[s f) nrcgu I rcwoodr.com
D¡rccl [rx: 9O4,798.1207

Vla Facsimite and U.S. Mait

Jack Scarola, Esq.
Searcy Denney Scarola
Barnhart & Shipley, p.A.
2139 Patm Beach Lakes Blvd.
West Palm Beach, FL33402-9626

Re: subpoenas issued by coteman (parenQ HordÌngs, rnc. to Bank of America
Nationar rr_ust and savrngs Association n/k/a Bãñí< otnmeri*,l.l,¡. -""
coreman^(par.ent)H2rai7os, t!c. u.. Motggn staiÀy a coi., iÃi',bäîb cn 00s045Morgan stanley senior Funding, Inc. v."MacAndÅws s, F;rbe; uóta¡,rgi,'Inc. andCoteman (parent) Hotdings, tnó.,zOOg CA 0051ôo

Dear Mr. Scarola:

f have now had the opportunity ro review your letter of August 1g, 2003.

Please forward lo^me I coly 9r th9 confidenlÍality order referenced in the secondparagraph of your le(ter- Does the óónfidentialÍty order 
"ntärJln the above-captioned actionaddress the bank orivacy c¡ncÆrns embedded within Fla. stái. S bss.osg naised in our letter of

.{1y 
29ü'? s.pecifiàtly, does it address fhe issue v¿hether ð;Ëü. Hofdings, lnc. has obtatnedthe appropriale corrcents to revíew the banking records ânã-ìnanciat records of Bank ofAmerica's bonower? lf not, you will need to p.rocr.ire tne approfrr'aie consenfs from the bonoweror obùarn a rurins rrom rhe cour viriatÍng'rhe sraruro.virítäonanJ;ih;;;in!äanrt orAmerlca to produce before we can tum ineåo"uments over,

once I have had the opportunity lo review the Gonfldenliality order and confirm that heapproprlale consents are Ín piace¡ we-can coordinate tne. coffi or produclion for review byyou here. we'can address your other issues at an approp¡ateitlmå.

August 20,2003

truly yours,

David fi4. Welfs

DMW/mm

cc: MichaelCavendish

16div-000800
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'McúuiÊWoorl¡ Ltf
8¡nk ofArnerl<¡lower

50 Norrh L¡¡¡ra Shet
Su¡te 3300

Jackrcnville, Fl 3?202-166?
Pl¡on¿: 9ü.798.120O

Faxl 9(X.790.3202
- lytvw.rncgüileÌyoods.corn

Davld À{. lVclk
Dlrect 904.298.2693 MCGUIREWæDS

(l

dwe I k € nrcg rrim woods. com
Dircc( f u<: 914.t99.32O7

I

\

Vla Facsimila and U.S_ Mail

Jack Scarola, Esq,
Searcy Denney Scarota
Barnhart & Shiptey, p.A.
2139 Palm Beach Lakes Blvd.
Wes[ Palm Beach, FL 33402-3626

Re: subpoenas Íssued bycoteman (parenQ Hofdings, Inc. lo Bankof AmericaNationar Trus{ and savings Association n/ua eãni or America, ñ,n. 
- '"

Coleman^(Parent) Holdilgs, l!1c. v: t,lorry! Staitày & Co, Inc.,2003CA 0O5O4SMorgan slanley senior Fundíng, lnc. v.-MacAndríws & F;ibe; n"ii¡rgì, Inc. andCoteman (parent) Holdings, tnõ.,zoog cA 0oSi6s

Dear Mr. Scarola:

Ïhank you [or your letter of september 10, 2003 and lhe enclosed confidentiality order.

As I menlioned in my previous tetter, unless lhe advance consent of sunbeam isprocured, or a courl order issues specifically ãu*r¡ã¡"g-ü* ,-t-tutu, secr¡on-'oss.öåstzxo),Florida statules restricts Bank of nlneri"a riom ¿isciäËingîî bonower 
"."orni-ãio n.ninformalion the subpoenas re.quest, on pain of tiability rriã iËiri ãegre.e fefony as provicred by g655'059(2)(c)' A review ol- the conno'eniiatity or¿ur in¿¡"a[år urat ít does nol address thisstatutory reslriclion on disclosure. To protect ítself, Bank of Amårica must wait for the wrÍttenconsenl of sunbeam, nlwa American Household, lnc., or åñ orcer from the court thatspecifically addresses s. 655.059(2)(b) before ¡t 

"an 
p'roãLÃ'1¡u bulk of rná responsivedocuments it has aoreed to producò iò ôolernan 

çe"-r"nU ùãroì;é.:.ft. ö;;'",ä"#iJ of any
:?ï!ii[ïÇ ro th-e contrarv, o, uÀ op¡ñrãñ consiruins rne staruie dirreronty, ptease advise me

Seplember 12,2003

Ve yours,

David Wells

DMW/mm

cc: Michael Cavendísh
172131

16div-000802
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-McGui¡aWood¡ ll.p
Uank of ¿lrlrellc¿ Towel
. 50 Nonlr Laur¡ Strcc(

Suîte J300
fzcksonville, R. 32202-3 66 I

Phone. 904.790_J200
lax' 9O4.798.3207

www.fncgurre\Tmds-com

Dàvid À1. Wcll.\
D¡rKt. 904.798.2693 McCUIRE\^/æDS dwe f lsQmcgrrircwcods com

Drrecr [¡x: 9O1.790 JzOl

September 23.2003

Via Facsimile and U.S, Mail

Jack Scarola, Esq.
Searcy Denney Scarola
Barnhart & Shiptey, p.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33402-3626

Re: Subpoenas issued by Coleman (Parent) Holdings, lnc. to Bank of AmerÍca
National Trust and Savìngs Associalron

Dear Mr, Scarola:

I am in receipt ol your notice of today's dale setting a hearing on your Motion to Compelfor 8:45 a,rn. on Monday, September 29, 2003.

I was surprised 1o receive this notice. Upon receipt of your Motion to Cornpel, Iimmediately laxed you a letter suggesting that we agree upon a mutuaily convenienl date to setthe hearing' No one from your office ãontacted ñre or my seiretary to sel the hearing forMonday, which I undersland is afive-rninute motion calendar hearing.-l cannot-att.nãìn e,qsa'm hearing on Monday in West Palm Beach nor will five minutes be suficient if Sunbeam hasany objection to the entry of an order resolving our concerns under Florida statute
s655 05e(2xb).

I note from your motion and notice, that you have apparenily been able to identify ihecounsel for sunbeam' I suggest that the more efficient couise of action would be to contaclSunbeam's counsel and determine if they have any objection to ttre 
_entry of an order providing

that documents can be produced pursu"nt to the ex¡st¡ñg ðonnJ";tialily order. we have ptaceda call to sunbeam's counsel but have been advised thãt both of the Íawyers identifùJin yournotlce are out uniil tomorrow. Please let rne know Íf there is a time tomorrow when we could lrylo have a conference call v¿ith Sunbeam's counsel to determine rl lhey would agree to the entryof an appropriate order' lf so, we can send an appropriale order to rná court roìàniry 
"no 

avoiothe need for a hearing. Al that point we can produce the previousty agreeo-upon documents foryour review and consideration.

I look forwarcl to hearíng from you. I hope f hat we can work this out and I do not havc to

16div-000804



September 23, 2OO3
Page2

lïr"if,[:" 
erncrgency {elephone conference hearing wÍrh the judge on the issue of scheciuting

Very truly yours

David M. Weli

DMW:mm

\coMu23903 I

16div-000805



McGuirawbod¡ [[¡¡
' 8¡nkofÀmcrisTower

50 North Laure Streer
. SuiLe 3lo0

Iackonville, ?L 32202-3661
Phone: 90,¡,798,32O0

Fax: 904J98J2O7
. ÌYtr y.mcgu¡fewmdç,co¡n

:
)

D¡vid M, ì{cll
D¡.ect 904.798.2693

DMW/mm

ccr Michaef Cavendish

223347

McCUIREWæDS dwcllsGmcgulrcvrmds corn
llircc¡ laxr 901.798,J2O7

Vla Facsimile and U.S. Mait

Jack Scarola, Esq,
Searcy Denney Scarola
Barnhart & Shtpley, p.A.
p.139 Palm Beach Lakes Blvd,
West Palm Beach, FL 33402-3626

Re: Subpoenas issued by Colernan (Parent) Holdings, lnc. to Bank of AmerjcaNationarr¡3st a1!.savings Association n/kl/a aãní< of nmer¡ca, ñ,n. 
- "

Coleman^(Parent) tlotdings, Inc. v. Morgan Stanley & Co., tni.',zooacA 005045lvlorgan stanley senior Fundíng, lnc. v.-MacAndríws a ronei náli¡^-ii, t¡tc. andCol e m a n ( p a re nt) H old ing s, I nc., 2OO3 CA 00S I 65

Dear Mr. Scarola:

' we received 3 f* COpy ol'your Molion to compef Production ("MotÍon'). we wish tocnoperale wilh the scheduling of a hea-riqg on your Molion. As y-o^u.know, w.e have previouslyfited a Nstice of Filing Res.ponse and objãctionr to srnpoánur'1"ou¡"rtionsi, rî¡áíiouu* u
llo,udï ran-ge of iss'ues than the Motión, lt may rul,r ."ìlè to set the Motion and theobjectiôns for hearing {ogether at the same.mutually agreeabie tÌme. please let me f<nowwhether you will be co¡taóting Judge Maas' chamuuré toîio-c-ure potenlial hearing dates andwho from your o[fìce wiil rhen be coñtacting us ro discuss scheduring.

September 2?-,2003

Very rs

É(--
DavÍd lr4. Wefls

16div-000806



IN THE CIRCUIT COURT OF THE

FIFTEENTI] ruDICIAL CIRCUIT,IN AND
FOR PALM BEACH COLINTY, FLORIDA

CASE NO.; 2003 CA 005045 AI

COLEMAN (PARENT) HOLDINGS INC.,

Plaintiff,

vs.

MORGAN STANLEY & CO.,INC.,

Defendant.

NOTICE OF DEPOSITION
*Duces Tecum

TO: Counsel on the attached ìist

PLEASE TAKtr NOTICE that Plaintiff Coleman (Parent) Holdings lnc., hereby notices

the deposition upon oral examination of the Custodian of Records, PricewatcrhouscCoopers

I-LP, pursuant to Florida Rule of Civil Procedure L4l0 on the date and at the time set fofh

below:

Custodian of Records October I'1,2003 at 9:30 a.m.

PricewaterhouseCoopers LLP

I)uces 'fccum: The witness will be requested to bring to the deposition documents specified on

Attachment A.

The deposition will be recorded by stenographic means at the offices of Searcy Denney

Scarola Bamhart & Shipley, P.C.,2139 Palnr Beach Lakes Blvd., West Palm Beach, Florida.

The deposition wili be taken before a person authorized to administer oaths and rvill continr¡c

until completed.

16div-000807



Coleman Holdings, Inc- vs. Morgan Stanley & Company

Case No.: 2003 CA 005045 Al
Plaintiffs Notice Taking Deposition Duce s Tecum

telefax an

I IìEREBY CERTtrY that a true and conect copy of the foregoing has been served by

d by overnight mail to all counsel on tìe attached Service tirt, rt',i, .ffi ofvm*
2003.Sr,

COLEMAN HOLDINGS INC.

Jerold S. Solovy
Ronald L. Marmer
Robert T. Markorvski
Deirdre E. Connell
JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400

Chicago, Illinois 6061 1

(3t2)222,9350

By:
On Attomeys

Jack
DENNEY SCAROLA

BARNHART & SHiPLEY P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FI.33409
(s6l) 686-6300

AMERICANS WITH DISABILITIES ACT

ln accordance vvilh the Americans With Disabilities Act, persons in need of a special
accommodation to participate in this proceeding should contact the lluman Resources Manager,

Searcy Denney Scarola Bamhan & Shipley, P.4., no later than seven days prior to the

proceeding. Please telephone (561) 686-6300.

16div-000808



Coleman Holdings, Inc. vs. Morgan Stanley & Company

Case No.: 2003 CA 005045 Al
Plaintiffs Notice Taking Deposition Duces Tecum

COUNSEL LIST

Joseph lanno, Jr., Esq.

Carlton Fields, et al.

222 Lakeview Avenue
Suire 1400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.

Thomas A. Clare

Brett Mccurk
Kirkland and Ellis
655 15'h Sfieet, N.W., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq.

Jen¡er & Block, LLC
One IBM Plaza. Suite 4400

Chicago, IL 60611

(CìllCAGO)_ 981502_t 9t24i03 3:46 PM

16div-000809



IN THE FIFTEENTFI JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTV,
FLORIDA

CASE NO. CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, INC,,

Plaintiff(s),
VS.

MORGAN STANLEY & CO.,INC.,
Defendanr(s).

COMIVTT]NICATI ON EOLIIPMENT

THIS CAUSE came before the Court, in Chambers, on Non-Party Bank of America,

N.A.'s Motion to Appear Through Use of Communication Equipment. Based on a review

of the Motion, it is

ORDERED AND ADJIIDGED that Non-Parly Bank of America, N.A.'s Motion to

Appear Through Use of Communication Equipment is Granted. Non-Party Bank of

America, N.A, may appear by speaker telephone at hearing set September 29, 2003 upon

prior arrangement with the Court's Judicial Assistant, Nancy Ross, at (561) 355-6050.

DONE AND ORDERED in Wesr Palm B

day of September, 2003.

Beach County, Florida

ZABE MAASS
Circuit Court Judge

copies furnished:
Joseph lanno, Jr., Esq,
2ZZLakeview Ave., Suite 1400
West Palm Beach, FL 33401

Thomas D. Yannucci
655 15th Street, NW, Suite 1200
Washington DC 20005

16div-000810



John Scarola, Esq.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solory, Esq.

One IBM Plaza, Suite 4400
Chicago, Il 60611

Mark F. Bicleau, Esq.

771 S. Flagler DL., Suite 300E
West Palnr Beach, l'L 33401

David M, Wells, Esq.

50 N. Laura Street, Suite 3300
Jacksonvilìe,FL 32202

16div-000811



IN THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COLINTY,
FLORIDA

CASE NO. CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
VS,

MORGAN STANLEY & CO., INC.,
Defendant(s).

ORDER AND DIRECTI ONS TO THE CLERK

THIS CAUSE came before the Cour-t, in Chanrbers. on its own Motion. Based on

the foregoing, it is

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney

Joseph Ianno's letter dated September 29,2003

DONE AND ORDERED in West Palm

ffi otseptember, 2003.

copies funlished:
Joseph Ianno, Jr., Esq.

222Lakeview Ave., Suite 1400

West Palm Beach, FL 33401

Thomas D. Yannucci
655 15th Street, NW, Suite 1200

Washington DC 20005

John Scarola, Esq.

2139 Palm Beach Lakes Blvd
West Palnr Beach, FL 33409

ETH T. MAASS
Circuit Court Judge

Be County, Florida this

16div-000812



Jerold S. Solovy, Esq.

One IBM Plaza, Suite 4400

Chicago, Il 60611

Mark F. Bideau, Esq.

717 S. Flagler Dr., Suite 300E
.West 

Palm Beach, FL 33401

David M. V/ells, Esq.

50 N. Laura Street, Suite 3300

Jacksonville,FL 32202

16div-000813



IN THE FIFTEENTH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY,

FLOzuDA

CASE NO. CA 03-5045 AI

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
vs,

MORGAN STANLEY & CO., INC.,
Defendant(s),

ORDER DENYIN G REHEARING

THIS CAUSE came before the Court, in Chambers, on Defendant's counsel's letler

dated September 29. 2003, which the Court elects to treat as including a Motion for

Rehearing. Based on the foregoing, it is

ORDERED AND ADruDGED that Defendant's lvlotion for Rehearing is Denied.

Hearing on Dcfendant's Motion to Dismiss remains set December 5,2003, at 8:00 a.m

DONE AND ORD

day of September, 2003.

Beach Counry, Florida thið1---.-

ELIZABETH T. MAASS
Circuit Court Judge

copies furnished:
Joseph Ianno, Jr., Esq.

222Lakeview Ave., Suite 1400

West Palm Beach, FL 33401

Thomas D. Yannucct

655 15th Street, Nrù/, SLrite 1200

Washington DC 20005

John Scarola, Esq.

2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

ERED in West Palm B
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ierold S. Solovy, Esq.

One IBM Plaza, Suite 4400

Chicago, lì 60611

Mark F. Bideau, Esq.

171 S. Flagìer Dr., Suite 3008
West Palm Beach, FL 33401

David M. Weìls, Esq.

50 N. Laura Street, Suite 3300

Jacksonville,FL 32202

16div-000815



IN THE FIFTEENTH JUDICTAL CIRCUIT
IN AND FOR PALM BEACH COLINTY,
FLORIDA

CASE NO. CA 03.5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
VS.

MORGAN STANLEY & CO., INC.,
Defendant(s).

ORDER,d DIRECTIONS TO l-I,F'RK

THIS CAUSE came before the Cour1, in Chambers, on its orvn Motion. Based on

the foregoing, it is

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney

Jack Scarola's letter dated September 29,2003

.{4. DONE AND ORDERED in V/est Palm

-K Oo, of October, 2003.

B each County, Florida this

ETH T. MAASS
Circuit Court Judge

copies furnished:
.Ioseph lanno, Jr., Esq.

222Lakeviel Ave., Suite 1400
'West Palm Beach, FL 33401

Thomas D. Yannuccl
655 15th Street, NW, Suite 1200

Washington DC 20005

John Scarola, Esq.

2139 Palm Beach Lakes Blvcl
West Palm Beach, FL 33409

16div-000816



Jerold S. Solovy, Esq.

One IBM Plaza, Suite 4400

Chicago, Il 60611

Mark F. Bideau, Esq.

111 S. Flagler Dr., Suite 300E

West Palm Beach, FL 33401

David M. Wells, Esq.

50 N. Laura Street, Suite 3300

Jacksonville,FL 32202

16div-000817
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2I39 PAL}.I BEÀCH UXES BLVD
wÊsT PÂLr.l 6cACti, FLOqtOA 3340S

P.O. DR^WER 36?e
WEST PAL¡' BfACII. FTORIÛA 3]402

1561) 686-6300
i -000.780-86c7
F^X. {S1i 1?6.07S

SEÀRCY
N EY

BÀRNIHÀKT
6-SHIPLEV^

ÆSSfu

ø oor /oJl

D talla8åstEr. -a¿¡.lsl

P.O. ORAWÉR l2:
TÂLLÀHASSEE, FIORIDA 323I

(850) 221-76C
r.88Ð 549-701

FAX: (850) 221-76!

I]OSåLYN SIÀ BAX€R
Ê, GRÊGORY ðÀRNMfìI.

LÂNCE ETOCK'
EART L, OENNÉY JR.'

SEN C. DOVNICK
Jil¡ES W. GUS]ÂFSON. JN

DAVIO K- XETLEY, JR'
I1ILLAI B XING

DARRYL I. L[WIS'
WILTM Á. NORÍON.

oAvrD.l. sÀLEs,
JOHN SCiROU'

cHRtslaN o_ sEARcY,
HARRY A. SÈEVIN

JOHN À SHIFLFY ilI'
cHRrS roPHËR (. Sp€Eo'

KAREN E. ÍÊRRY
C. CALVIN WAÀAINER ilI'

DAVID J, WHIIE'

ATTORNÉYS AT LAVr'

'SHAREtrOLOE RS

PARÀEGALS:

Re

¿Í

vrÂ FäcsrMrLE 561-6s9-7368
October 3,2003

Joseph lanno, Jr., Esquire
Carlion Fields. et al.

222 Lakevierv Avenue, SuiteI400
West Palm Beach, FL 33401

Coleman Holdings, Inc. vs Morgan Stanley & Company
MatterNo.: 02998ó-230580

Dear Joe:

Enclosed is a copy of Plaintiff s Motion to Compel Production of Deposition Witness
which is being filed under seal today. Also enclosed is our Notice of I{earing on the
motitrn for October 9,2003. If there is a possibility of resolving any of the issues raised
in the motion without the necessity of court intervention, please call me, Since my
schetlule often makes it diffrcult to reach me by phone during regular business hours, I
invitc you, if necessary, to call me at home in the evening at 561-575 -2427.

ly,

cc: Jenner & Block, LLC

VIVIAN AYS-TEJEDA
UURIÊ J. ffiIGGS

DEÀNE L, CAOY
DANIEL J, CALTOWÄY

EMIL|O OrMllS
OAVID W GLrcRE

TED E. KULESA
JÀMES PETÊR LOVE

CHRISIOPHER J. PILATO
ROBERI W P¡fCHER
WILUAM H. SEABùD

KAIHLEÉN SIMON
sl€vÊ M. sMrff

WALIER A. STEIN
BRIAN P SUILIVAN

XEVIN J. WALSH
GEORGIA K, WÉTHERìNGION

JUDSON WHITÊHORN

WWW.SEARCYLAW.COM 16div-000818
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COLEMAN (PARENT) HOLDINGS INC.,

Plaintiffs,

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCIIIT, IN AND
FOR PALM BEACH COTINTY, FLORIDA

CASE NO.: 2003 CA 005045 AI

Øooztost

VS.

MORGAN STANLEY & CO.,INC.,

Defendant,

N9TICE OF HEARING

YOU ARE IIEREBY NOTIFIED that the undersigned has called up for hearing the

following:

DATE: October 9,20A3

TIME: 8:45 a.m.

JIIDGE: Hon, Elizabeth T. Maass

PLACE: Palm Beach County Courthouse, Room #l1.1208, 205 North Dixie Highway,
'West 

Palm Beach, FL 33401

SPECIFIC MATTERS TO BE HEARD:

Coleman (Parent) I'loldings Inc.'s Motion to Compel
Production of Deposition Witness (Filed Under Seal)

Movin¡; counsel ceúifies that he or she cont¿cted opposing counsel and attempted to

resolve the disr;overy dispute without hearing.

16div-000819
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Coleman Holdings, lnc. vs Morgan Stanley & Company

Case No.: 2003 CA 005045 AI
Noticc of Ilearing

I HT,REBY CERTIFY

Fax and Federal Express to all

2003

ø o03/031

by

JACK
F1 No.: 169440

Scarola
art & Shipley, P.A

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300

Fax: (561)478-0754
Attorney for Pl aintiffs

2
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Coleman l{oldings, Inc. vs Morgar Stanley & Company
Case No.: 2003 CA 005045 AI
Noticc of Ilearirrg

Ø oo¿zo¡r

COUNSEL I,IST

Joseph Ianno, Jr., Esquire
Carlton Fields, et al.

222Lakevieu, Avenue
Suite 1400
West Palm Beach, FL 33401

Thomas D. Y;urnucci, P,C.
Thomas A. Clare
Brett McGurk
Ki¡kland and Ellis
655 l5th Stret:t, N.W., Suite 1200
Washington,I)C 20005

Jerold S. Solovy, Esq.
Jen¡er & Block, LLC
One IBM Plaza
Suite 4400
Chicago, IL 6061I

3
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0cr-ø2-2ØØ3 17"ø6 JENNER & BLOCK, LLC

COLEMAN (PARENT) HOLDTNGS rNC,,

Plaintifi

MORGAN STANLEY & CO.,INC.,

Defendant.

To Thomas A. Clare, Esq.
K¡nxreNu &Erus, LLP
655 Fifteenth Street, N.W
suire 1200
Washington, D.C. 20005

312 527 Ø4g4 P.Ø2/Ø5

IN THE CIRCUTT COURT OF THE
FIF'TEENTH JTIDICTAL CIRCU]T, IN AND
FOR PALM BEACH COLINTY, FLORiDA

CASE NO,:2003 CA 005045 AI

Joseph lanno, Jr., Esq.

CeNTrox FIELDS, P.A.
222I-ake View Avenue
Suire 1400
\iVest Palm Beach, FL 33401

NOTTCE OF TAKING.VIDEOTAPED DEPOSITIONS

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the
depositions upon oral examination of the followingwitnesses pursuant to Florida Rule of Civil
Procedure 1,310 on the dates, times, and locations set forth below:

DEPoNENT Drrs ¡¡{o T¡Þr¡ Locnrrox
Andrew Savarie October 20,2003 at 9;30 a.m JENNER & BIocT, LLC

One IBM Plaza
Chicago, Illinois 6061I

Vance Kistler October 21,2003 at 9:30 a.m. SsnRcv De¡ru¡y Sc¡Rot¡
B¿RwH¡nr & Srnplrv, P.C,

2139 Palrn Beach Lakes Blvd.
West Palrn Beach, Florida 33409

Donald Denkhaus October 22,2003 at 9:30 a.m S¡,rRcv DENNEY ScnRot-¡
B¡nwH¡Rr & Supley, P.C.

2139 Pal¡n Beach Lakes Blvd,
V/est Palm Beach, Florida 33409
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Kevin Krayer October 23,2003 at 9:30 a.m. Esqunr Deposrr¡o¡r SeRvlces
600 S. A¡d¡ews Avenue,2nd Floor
Ft. Lauderdale, Florida 33301

Tyrone Chang October 24,2003 at 9:30 a,m Su¡rm.o Mlrcn¡rl FonÀ¿¡r,l ALLEN
&MILLERLLP

380 Madison Avenue
New York, New York 10017

Scott Yales October 27,2003 at 9:30 a,m Snency Dp¡¡¡rey Scnnol¿
Bnn¡rrenr & Ssrpr-ry, P.C.

2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33409

William Shong October 28,2003 at 9:30 a.m. Jp¡.r¡.mn & BLocK, LLC
One IBM Plaza
Chicago, Illinois 6061I

Urban Kantola October 29,2003 at 9:30 a.m. Esqune Depos¡rroN SERvrces
600 S. Andrews Avenue, Znd Floor
Ft. Lauderdale, Florida 33301

William Pruitt October 30,2003 at 9:30 a.m SgA,Rcy D¡rwpy Sc¿Ror-¡
B¡ruur¡nt & SHpr-¡y, p.C.

2139 Pal¡n Beach Lakes Blvd.
West Paim Beach, Florida 33409

Lee Grifñth October 31, 2003 at 9:30 a.m Sr¡,Rcy DpN¡rEy Scnnota
B¡nN¡r¿Rr & Ss¡rlry, P.C.

2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33409

Deborah MacDonald November 3, 2003 at 9;30 a.m. Sr¡Rcy DEr.¡lr¡ty Scn Ror¡
B¡RNsent & Smrley, p.C.

2139 Palm Beach I¡kes Blvd,
West Pal¡n Beach, Florida 33409

R. Bram Smith November 5, 2003 at 9:30 a.m. Srnpno Mlrcnerl FonvaN AILEN
&Mtr-LERLLP

380 Madison Avenue
New York, New York 10017

Deidra Den Danto November 6,2003 at 9;30 a.m. SrRo¡rcwnrrn & Assoclnrns, LLC
1360 Peachtree Streef N.E.
Suite 930
Atlantq Georgia 30309

ûcT-Ø"-2ØØ3 t?.Ø6 JENNER & BLOCK, LLC 3r2 52? Ø4e4 P.Ø3/Ø5
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tcr*Ø2-2ØØ3 L?t6 JENNER & BLOCK, LLC 3I2 52? Ø484 P.ø4/ø5

The depositions will be recorded by videotape and stenographic means. The deposition wilt
be taken before a person authorized to administer oaths and wíll ãonrinue day to day until complete d.

The videotape operator will be Esquire Deposition Seiwices at the following tocations: (l)
515 West Flagler Drive, Suite P-200, wesi patm Beach, FL 33401 for the deposiriãns proceeding
in Florida; (2) 155 N. Wacker Drive, Chicago, IL 60606 for the depositions pioceeoing in Illinois;
(3) 216 E' 45'r' S[eet, New Yorþ NY 1001t ior the depositions pio.""oiog in New york; and (4)
1100 Spring Street NW, #102, Atlanta, Georgia 30309-2823 ior ttre def,osition proceeding in
Atlanta.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served
by facsimile and mail to all counsel on the attached Service List, rhis z" oaylröci"ú*,1-oo¡

Dated:october 2,2003

CoLEMAN (PARENT) HOLDTNGS rNC.

Coleman Holdings Ino, v. Morgan Stanley & Company
Case No.; 2003 CA 005045 .A,I
Plaintiffl s Subpoena for Deposition
October 2,2003

Jerold S. Solovy
Michael T. Brody
Deirdre E. Connell
Je¡vwen & Brocr, LLC
One IBM plazu Suite 4400
Chicago, Illinois 6061I
(3t2) 222-e3s0

One of Its Attomeys

Jack Sca¡ola
SreRcy DBtrNry Sc¡.nole BeRNu¡Rr

& Snprsv P.A.
2139 Palm Bcach Lakes Blvd.
West Palm Beach, Florida 33409
(s6l) 686-6300

-3-
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Thomas A. Clare, Esq,
Krmr¡¡.¡p &Et t-ls, LLp
655 Fifreenth Sheet, N.W
Suite 1200
Washington, D,C. 2000j

Joseph Ianno, Jr., Esq.
CenrtoN Ftrlps, p.A
2T2LakeView Avenue
Suite 1400
lVest Palm Beach, FL 33401

Coleman Holdings Inc. v. Morgan Stanley & Company
Case No.: 2003 CA 005045 AI
Plaintifls Subpoena for Deposition
October 2,2003

JENNER & BLOCK, LLC

SERVICE LIST

3L2 52? Ø4A4 P.ø5/Ø5

(CH¡CAGO)_ 9827J0_l l0/703 l:t pM -4-

TOTRL P.ø5
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DEIRDRE E. CONNELL
3 | 2-923 -2661 Direct Dial
3 | 2-840 -' Ì 661 Direct Facsimile

DATE:

TO:

F'ROM:

EMP. NO.:

IMPORTA.ITIT:

MESSAGE:

JENNER & BLOCK, LLC

LAW OFFICES

JENNER & BloÇK,LLC
ONE IBM PI-¿¿A

cHlcAGo, rLLrNots 606 I I

(3 I 2) 22u-9350
ßtz) 52704A4 FAX

TELECOMMUNICATION TRANSn{ITTAL

312 SA7 Ø4A4 p.@ttØS

October 2,2003

Thomas A. Clare, Esq.
KRKLAND & Er.r,ls, LLP

Joseph Ianno, Jr., Esq
Crru-roN FæLns,P.A.

Deirdre E. Con¡ell

035666

VOICE:
FAX;

(202) 879-se93

Q02) 87e-s200

Total number of pages including this covsr sheet: 5

DnrESpNr: tqnrci .. TTMESENT: l:05(n SsNrBy:

VOICE: (s6I) 6s9-70'70
FAX: (561) ós9-73ó8

SECY, EXT.: 6486

CLIENT NO.: 41198-10003

S.

THE READER OF TH]S MESSÀGE THE INTSNDED RECtrIENT, OR THE
EMPLOYEE OR ÀGENT RESPONStsLE DELTVERINCTHEMESS.AGE TO THEINTENDED RECIPTENT, YOU ARE HEREBY
NOTIF¡ED THATAI.IY DISSI'MINATTON, DISTRtsUTTONORCOPYING OF THIS COMMUMCATþNIS STRICTLY PROHIB ¡TED,
tr YOU HAVE RECEIVED TH¡S COMMUNICANON IN ERROR, PLEÀSE NOTIFY US IMMEDIATELY BY TELEPHONE, AND
RETURN THË ORJCINAL MESSAOE TO US AT TITE ABOVE ADDRESS VI.A POSTALSERVTCE. THANK YOU.

Please see attached.

Ir You Do NoT REcElvE ALL p,\cES, PLEASE CALL (3 I 2) 222_9350, Exr: 64 g6

16div-000826
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COLEMAN (PARENT) IIOLDINGS INC.,

Plaintiffs,

vs.

MORGAN STANLEY & CO.,INC.,

Defendant,

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN
AND FOR PATM BEACH COTINTY,
FLORIDA

CASE NO: 2003 CA 005045 Al

AGREED ORI) PERMITTING F'OREIGN ATTO S TO APPEAR

THIS CAUSE liaving come to be considered upon the Defendant, MacAndrews & Forbes

Holdings lnc.'s and Colernan (Parent) Holdings Inc.'s Motion to Permit Foreign Attomeys to

Appear, and the Cou¡t having reviewed the file and being fully advised in the premises, it is

hereby,

ORDERED and ADJUDGED that Jerold S. Solovy, Ronald L. Marmer, Robert T.

Markowski, Michael T. Brody, Jeffrey T. Shaw, Deirdre E. Connell, Elizabeth A. Coleman,

Denise K. Bowler, John W. Joyce, Christopher M. O'Connor, Stephen P. Baker, and Daniel E.

Shaw are admitted Pro Hac Vice in the above-styled matter on behalf of Defendants.

DONE AND ORDERED at West Palm this dav of
¡1t7r.--
I it;i)

2003

CIRCTIIT

Copies have been fumished to all counsel on the attached counsel list'

atï EJ jùw

MAASS

16div-000827



Coleman v. Morgan Stanley

Case No.: 2003 CA 005045 AI
Order Permitting Foreign Attys to Appear

COUNSEL LIST

Joseph Ianno, Jr., Esquire

Carlton Fields, et al.

222Lakeview Avenuc
Suite1400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C'
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 l5th Street, N,W., Suite 1200

Washinglon, DC 20005

Jerold S. Solorry, Esq

Jenner & Block, LLC
One IBM Plaza
suite 4400

Chicago, IL 6061 I

Jack Scarola, Esq.

Searcy Denney Scarola Bamhart & Shipley

P.O. Drawer 3626
West Palm Beach, FL33402

2
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COLEMAN (PARENT) IIOLDINGS INC.,

Plaintifl's,

vs.

IN THE CIIì.CUIT COT]IìT OF TFIE
FIFTEENTI-I ruDICIAL CIRCUIT. IN AND
FOR PAIM BEACH COIINTY, FLORIDA

CASE NO: 2003 CA 005045 Al

MORGAN STANLEY & CO.,INC.

Defendant.

NOTICE OF'WITHDRAWAL OF MOTION

In reliance on agreements reached between the parties with respect to the resumption of

the deposition of the witness John Tyree, the Plaintiff, Coleman (Parent) Holdings Inc., hereby

withdraws its currently pending Motion to Compel without prejudice.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

Fax and U.S. Mail to all counsel on the attached list on this day of

2003

No.: 169440
Scarola

& Shipley, P.A.
39 Palm Beach Lakes Boulevard

West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 418-0154
Attomeys for PI aintiffs

16div-000829



Coleman Holdings, Inc. vs Morgan Stanley & Company
Notice Of Withdrawal ofMotion
Case No.: 2003 CA 005045 AI

COUNSEL LIST

Joseph lanno, Jr., Esqurre
Carlton Fields, et al.

222Lakeview Avenue
Suite1400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 l5th Street, N.W., Suite 1200
Washington, DC 20005

Jerold S. Solovy, Esq
Jenner & Block, LLC
One IBM Plaza
Suite 4400

Chicago, IL 60611

2
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lru Tr¡e Grncur Gounr Or Tne FlrreeHtn Juolcnu Glncutr
h¡ AHo FoR P¡t-lyt BetcH Couttw, Flonlo¡

OoLEMAN (PARENT) HOLDINGS lNC.,

Plaintiff,

VS,

MORGAN STANLEY & CO., INC.,

Defendant.

Gase No.2003 C4405045 Al

I

PR¡cewerERHousECoopERs LLP's Mono¡¡ FoR PRorEcrlvE ORoeR eruo

Os¡ecnoNs AND ES TO sUepOEtrR DUCES TeCU M WTH DEPOSMO¡¡

Pursuant to and in accordance with the Florida Rules of Civil Procedure, non-parÇ

PricewaterhouseCoopers LLP ("PwC") hereby moves for a protective order with respect to, and

objects to, the Subpoena Duces Tecum With Deposition dated September 26, 2003 (the

'subpoena") served on PwC by Plaintiff Coleman (Parent) Holdings lnc. ("Plaintiff' or

"Coleman'). The Subpoena seeks to impose upon PwC - a non-party that is not mentioned

in either the Complaint or Answer in this case, much less accused of any wrongdoing - the

enormous burden of producing hundreds of thousands of pages of documents relating to every

aspect of the services its predecessor, Coopers & Lybrand L.L.P. ("Coopårs"), performed for

Sunbeam Corporation ("Sunbeam") at various times between 1996 and June 1998. The

Subpoena also seeks the deposition of the records custodian of PwC, and commands

appearance on October 17, 2003. As set forth below, there is simply no way that PwC can

comply with the Subpoena by October 17 ,2003. Nor can PwC produce a records custodian by

that date, if ever.

KrNNv Nacxwnlrrn Srv¡¡oun AnHoro Cntrcnlow & Sercron, P.A.

16div-000831



Case No.2003 CA-005045 Al

GeNeRnL Oe.recïoNs a¡¡o Mono¡¡ ron Pnorecr¡ve Onorn

1. Coleman's Subpoena contains thirty (30) separate document requests which

collectively seek hundreds of thousands of documents from PwC. PwC ís the successor ín

interest to Coopers. ln 1996, Sunbeam Corporation ("Sunbeam") hired Coopers to assist

Sunbeam in arriving at a restructuring plan. That engagement was completed in 1996 and had

no relationship to Goleman or any of the claims in this action. Following that initial

engagement, Sunbeam engaged Coopers on various other projects. Most of these

engagements did not involve Coleman in any way. The above-captioned case relates to

Sunbeam's March 1998 acquisition of The Coleman Company, tnc., First Alert, lnc., and

Signature Brands USA, lnc. (the'Acquisition").

2. The Subpoena requests PwC to produce a host of documents related to all of

Coopers' various consulting engagements with Sunbeam. Although several of the requests

contained in the Subpoena are appropriately limited to those relating to the issues in this case,

many of the requests seek docurnents that are wholly inelevant to any issue in this case and

are not reasonably calculated to lead to the discovery of admissible evidence.

3. Accordingly, PwC objects to the Subpoena on the basis that it: (1) is overly

broad, unduly burdensome, oppressive, and harassing; (2) seeks documents which have no

relevance whatsoever to Coleman's claims and are not reasonably calculated to lead to the

discovery of admissible evidence; (3) seeks documents that contain proprietary, confidential

business records of PwC and/or Sunbeam which are the subject of a ConfidentialityAgreement

between Sunbeam and PwC; (4) seeks documents containing personal, private, or sensitive

information protected from disclosure by the United States Constitution and/or Florida State

Constitution; and (5) seeks documents protected by the attorney-client privilege and/or work-

product doctrine,

2

KrNNv NrcHw¡urn Srvuoun AnNolo Cnlrcnlow & Snrcron, P.A.
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Case No. 2003 GA-005045 Al

4. For example, according to the Subpoena's lnstructions, the time period for the

requests is "from January 1, 1996 through the dáte of trial of this matter." Coopers' services

for Sunbeam ended in May 1998. As a result of this instruction, many of the requests are

rendered overly broad, unduly burdensome, oppressive, and harassing. ln addition, also as

a result of this instruction, many requests seek documents subject to the attorney-client

privilege or work-product doctrine.

5, Likewise, Coleman seeks all documents produced by Oy party or non-party in

thirteen (13) different "Litigations'(defined to include nine lawsuits, two SEC administralive

proceedings, and two arbitrations), even though PwC is a party in only one of those matters.l

See Subpoena, Request No. 29(d). Coleman also seeks all documents, including invoices,

time records, individual diaries and calendars, or any other documents reflecting any services

performed by Coopers for Sunbeam. See Subpoena, Request No. 20. This request is made

without regard to whether the services at issue relate to theAcquisition and later integration of

the acquired companies. lndeed, the work performed by Coopers in 1996 and 1997 - all of

which is the subject of the Subpoena - has absolutely nothing to do with the issues in this

action.

6. The Subpoena is also oppressive and imposes an undue burden on PwC in light

of the fact that many of the documents requested can be obtained from court files (e.9,, all of

the pleadings, filings, orders, etc. in nine of the thirteen Litigations) or parties to those matters

(e.g., all of the fact and expert discovery in nine of the thirteen Litígations and all available

materials from the two SEC admínistrative proceedings and the two arbitrations).

1 The one lawsuit in which PwC is a party is captioned Sunbeam Coro. v
PricewaterhouseCoopers. LLP, No. CL 003444 AN (1sth Jud. Cir., Fla.) (the 'Sunbeam
litigation"). ln the Sunbeam litigation, Sunbeam asserted claims of, among other things,
negligence and professionalmalpractice against PwC based on consulting services Coopers
provided in 1996 and 1998.

.3.

KrNxv Nncnwn¡.rrr Srvuoun An¡rolo CR¡rcxrow & Srrcron, P.A.
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Gase No. 2003 CA-005045 Al

7 . ln addition, the Subpoena seeks documents which are protected by the attorney-

client privilege and/or work product doctrine. For instance, to the extent that PwC has obtained

materials generated in any of the other 12 Litigations, many of those materials were collected

by PwC exclusively for its defense of the Sunbeam litigation and therefore are protected by the

work-product doctrine. Such documents reflectthe selection process employed by PwC and/or

its counsel in defending the Sunbeam litigation. Were PwC to produce those documents in this

case, PwC would be waiving the work product protecfion and necessarily provide Sunbeam,

its adversary in the Sunbeam litigation, with insight into its defense strategy.

B, PwC further objects to the Subpoena to the extent it calls for disclosure of

documents which contain trade secrets and information that are confidential and proprietary

in nature, the disclosure of which would be harmful to PwC and would violate public policy.

Such documents have been developed over time at great expense and effort to PwC, and

constitute trade secrets and confidential research, development or oommercial information.

9 PwC further objects to the Subpoena to the.extent that it seeks confidential

documents wilh respect to any person where disclosure of such documents would constitute

an unwarranted invasion of personal privacy, and which *ouid violate, among other things, the

United States Gonstitution and/or the Floridä State Constitution. For example, as worded,

numerous requests seek individual calendars, diaries, and or billing repots that contain personal

and private information, including but limited to employee social security numbers and/or

financial information.

10. PwC further objects to the Subpoena on the basis that, given the enormous

volume of materials sought by the Subpoena, PwC cannot possibly comply with the Subpoena

by October 17,200g. Nor can PwC provide a records custodian fordeposition. The consulting

division of PwC (into which the Coopers' consulting division was incorporated upon the merger

- 4-

KrNNv N¡cHuurR Srvmoun Anruolo Cnrcntow &'Snrcron, P.A.
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Case No.2003 CA-005045 Al

of PriceWaterhouse and Coopers) was acquired by IBM in 2002. ln addition, most of the

documents requested by the Subpoena are in the possession of and being maintained by the

undersigned counsel for PwC in the Sunbeam litigation, and Coleman has offered no basis for

deposing counselwith respect to the subpoenaed documents.

11. Finally, PwC objects to the Subpoena to the extent that it does not provide for

payment of attorneys' fees, paralegal time, and the costs of outside services necessary to

produce the documents requested. Although the Subpoena provides that PwC "may condition

f he preparation of copies upon the payment in advance of the reasonable costs of preparation,'

in light of the volume of documents sought, and the significant amount of attorney and

paralegal oversíght that will be required in order to complete the production, PwC seeks an

Order establishing a procedure for the advance payment of such costs. PwC proposes that it

submit an estimated budget to Coleman and tha! r¡pon Coleman's approval of the budget and

advancement of 50% of the amount of the estimated budget, PwC will undertake the process

of preparing the documents for production. Following preparation of the documents but prlor

to and as a condition of production, Coleman shali then pay to PwC the remainder of the

attorneys' fees, costs and other expenses. Upon such payment, PwC will produce the

documents at lssue.

12. PwC makes these objections (including the Objections and Responses to

Specific Requests set forth below) without in any way waiving or intending to waive, but

preserving and intending to preserve:

a. all questions as to the competency, relevancy, materiality, privilege or

admissibility as evidence, for any purpose, at any trial or hearing in this case or in any related

or subsequent action or proceeding, of any of the documents produced or the subject matter

thereof;

- 5-
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Gase No. 2003 CA-005045 Al

b. the right to object on any ground at any time to a demand for further

documents; and

c. the right to revise, supplement, amend, correct or add to these responses

and objections.

13. By stating that PwC will produce documents responsive to a particular request,

PwC does not represent that such documents exist.

PRoceoune ron PnooucnoN or RespoHsve Docunael.¡ts.

L lf and when the Court denies PwC's Motíon for Protective Order, in whole or part,

PwC will produce existing non-objectionable documents consistent with the Court's order at a

time and place to be mutually agreed upon.

Oe¡ÊcloNs ano Responses ro Spec¡nc. Reouesrs

Subject to the General Objections above, whích are expressly incorporated by reference

as to each response below, PwC responds to the specifìc paragraphs of Coleman's Subpoena

as follows:

Request No. I

All documents concerning any analysis of potential or actual synergies that might
be achieved from a business combination of sunbeam, and any or ail of
Coleman, Signature Brands or First Alert.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. Subject to these objections and the conditions set forth in the

above Motion for Protective Order and without waiver thereof, PwC shall produce responsive,

non'privileged documents in its possession, custody, or control to the extent that they were

produced in the Sunbeam litigation.

- 6-
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Gase No. 2003 CA-005045 Al

Request No.2

All documents concerning due diligence or evaluations perforrned concerning
Sunbeam, Coleman, First Alert, and/or Signature Brands.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Prolective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, cuslody, or control to the extent that

they were produced in the Sunbeam litigation.

Reouest No. 3

All documents concerning the Coleman Transaction.

Resoonse

ln addition to the foregoing General Objections, PwC objects to this request on the basís

that it is vague and ambíguous, PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-dient privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam litigation.

-7-
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Case No. 2003 CA-005045 Al

Request No.4

All documents concerning meetings with orcommunications to, from, or relating
to Sunbeam or Morgan Stanley, MSSF, Bank of America, First Union, Coleman,
First Alert, and/or Signature Brands to the extent that those meetings or
communications also concern Sunbeam.

Response

ln addition to the foregoing General ObJections, PwC objects lo this request on the basis

that it seeks information which may be protected by the attorney-client privilege, the

accountant-client privilege, and/or the work product dockine. Subject to these objections and

the conditions set forth in the above Motion for Proteclive Order and without waiver thereof,

PwC shall produce responsive, non-prívileged documents in its possession, custody, or control

to the extent that they were produced in the Sunbeam litigation,

Request No. 5

Alldocuments concerning potentialbusiness combinations involving Sunbeam,
including but not limited to, potential acquisitions by Sunbeam, potential

acquisitions of Sunbeam, or potential mergers between Sunbeam and another
c.gmpany or entity,

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, vague, ambiguous and seeks documerits which

have no relevance whatsoever to Coleman's claims and are not reasonably calculated to lead

to the discovery of admissible evidence. PwC further objects to this request on the basis that

it seeks information which may be protected by the attorney-client privilege, the accountant-

client privilege, and/or the work product doctrine. Subject to these objections and the

conditions set forth in the above Motion for Protective Order and without waiver thereof, PwC

shall produce responsive, non-privileged documents in its possession, custody, or control to

the extent that they were produced in the Sunbeam litigation.

- 8.
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Request No. 6

All documents concerning any inquiry from, or any communication between or among

you and any Sunbeam investor, potential investor, securities or financial analyst, or

rating agency relating to Sunbeam.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

thai ¡t is overly broad, unduly burdensome, oppressive, harassing, vague, ambiguous and

seeks documents which have no relevance whatsoever to Coleman's claims and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on the basis that it seeks information which may be protected by the attorney-client

privilege, the accountanþclíent privilege, and/or the work product doctrine. Subject to these

objections and the conditions set forth in the above Motion for Protective Order and without

waiver thereof, PwC shall produce responsive, non-privileged documents in its possession,

custody, or control to the extent that they were produced in the Sunbeam litigation.

Request No. 7

All documents concerning any Sunbeam financial plan, budget, target, goal,
' forecast, or projection for sales, earnings, synergies, or operating margins,

including, but not limited to, (i) the bases for such financial plans, budgets,
targets, goals, forecasts, or projections, and (ii) variances from such plans,

budgets, targets, goals, forecasts, or projections.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, oppressive, harassing, Vague, ambiguous and

seeks documents which have no relevance whatsoever to Coleman's claims and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on lhe basis that it seeks information which may be protected by the attorney-client

privilege, the accountant-client privilege, and/or the work product doctrine. Subject to these

- 9.
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objections and the conditions set forth in the above Motion for Protective Order and without

waiver thereof, PwC shall produce responsive, non-privileged documents in its possession,

custody, or control to the extent that they were produced in the Sunbeam litigation.

Request No. I

All documents concerning the issuance of any opinion, report, or assurance,
relating to-Sunbeam's acquisitions of Goleman, Signature Brands, and/or First
Alert and the integration of those acquisitions.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, vague, ambiguous and seeks documents which

have no relevance whatsoever to Coleman's claims and are not reasonably calculated to lead

to the discovery of admíssible evidence. PwC further objects to this request on the basis that

it seeks information which may be protected by the attorney-client privilege, the accountant-

clÍent privilege, and/or the work product doctrine. Subject to these objections and the

conditions set forth in the above Motion for Protective Order and without waÍver thereof, PwC

shall produce responsive, non-privileged documents in its possession, custody, or control to

the extent that they constitute any opinion, report, or written assurance by Coopers regarding

Sunbearn's acquisitions of Coleman, Signature Brands, andior First Alert and the integration

of those acquisitions and to the extent that they were produced in the Sunbeam litigation.

Request No.9

All documents concemlng the Subordinated Debentures.

Response

ln addition to the foregoing General Objections, PwC objectsto this requeston the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountant-client
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privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waíver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam liligation.

Request No. 10

All documents concerning the Offering Memorandum.

Response

ln addition to the foregoíng General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the condítions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam.litigation.

Request No. 11

All documents concerning the Bank Facilities.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vaguo and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam litigation.
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Request No, 12

All documents concerning the Credit Agreement.

Response

ln addition to the foregoing GeneralObjections, PwC objects to this request on the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbearn litigation.

Reouest No. 13

All documents concerning Sunbeam's actual and/or expected sales, revenues, or
earnings for all or any portion of 1996, 1997, andior 1998.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, oppressive, harassing, vague, ambiguous and

seeks documents which have no relevance whatsoever to Coleman's claims and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on the basis that it seeks informatÌon which may be protected by the attorney-client

privilege, the accountant-client privilege, and/or the work product doctrine. Subject to these

objections and the conditions set forth in the above Motion for Protective Order and without

waiver thereof, PwG shall produce responsive, non-privileged documents in its possession,

custody, or control to the extent that they reflect Sunbeam's actual or projected sales,
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revenues, or earnings for any portion of 1996, 1997, and/or 1998 to the extent that they were

produced in the Sunbeam litigation.

Request No. 14

All docurnents concerning the March 19, 1998 press release issued by
Sunbeam.

Regponse

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. PwÇ further objects to this request on the basis that it seeks

information which may be protected by the attorney-client privilege, the accountantclient

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam litigation.

Request No. 15

All documents concerning any valuation of Coleman or Sunbeam.

ResFionse

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis that it seeks information which may

be protected by the attorney-client privilege, the acôountant-client privilege, and/or the work

product doctrine. Subject to these objections and the conditions set forth in the above Motion

for Protective Order and without waiver thereof, PwC shall produce responsive, non-privileged
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documents in its possession, custody, or control to the extent that they were produced in the

Sunbeam litigation.

Request No. l6

All documenls concerning the integration of Sunbeam and Coleman, First Alert,
and/or Signature Brands operations following the acquisition by Sunbeam of
Coleman, First Alert, and Signature Brands.

Response

tn addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it seeks

information which may be protected by the attomey-client privilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and without waiver thereof, PwC shall produce

responsive, non-privileged documents in its possession, custody, or control to the extent that

they were produced in the Sunbeam litigation,

Request No. 17

All documents concerning the report on the 1998 integration and restructuring
of First Alert, Coleman and Standard[sic] Brands presented to Sunbeam's Board
of Directors on May 6, 1998, including, but not limited to, all drafts, preliminary
reports, interim reports, source documents, interview notes, outlines, planning
reports and comments by any other entity.

Response

ln addition to the foregoíng General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance wfiatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis that it seeks information which may

be protected by the attorney-client privilege, the accountant-client privilege, and/or the work

product doctrine. Subject to these objections and the conditions set forth in the above Motion
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for Protective Order and without waiver thereof, PwC shall produce responsive, non-privileged

documents in its possession, cuslody, or control to the extent that they were produced in the

Sunbeam litigation.

Request No. 18

All documents concerning the hiring or retention of Coopers & Lybrand by Sunbeam.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, vague, ambiguous, oppressive, harassing, and

seeks documents which have no relevance whatsoever to Coleman's claims and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on the basis that it seeks ínformation which may be.protected by the attorney+lient

privilege, the accountant-client privilege, and/or the work product doctrine. Subject lo these

objections and the conditions set forth in the above Motion for Protective Order and without

waiver thereof, PwC shall produce responsive, non-privileged documents in its possession,

custody, or conhol to the extent that they constitute engagement letters, engagement

proposals, or correspondence between coopers and sunbeam regarding same.

Request No. 19

Allletters of engagement, representation letters, management orattorney inquiry
letters and responses thereto relating to any work you performed for Súnbeam.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, oppressive, harassing, vague, ambiguous, and

seeks documents which have no relevance whatsosver to Coleman's clairns and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on the basis that it seeks information which may be protected by the attorney-client
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privilege, the accountanþclient privilege, and/or the work product doctrine. Subject to these

objections and the conditions set forth in the above Motion for Protective Order and without

waiver thereof, PwC shall produce responsive, non-privileged documents in its possession,

custody, or control.

Reouest No. 20

All billing statements, invoices, time detail records, individual calendars, daily
diaries (including electronic calendar programs), or other documents that
describe or record the work performed, meetings attended, the time spent, or
expenses incurred (including back-up for any out-oËpocket expenses), by any
Coopers & Lybrand personnel, or that describe or record any aspect of their
activities conceming any services performed on behalf of, or concerning,.
Sunbeam.

Response

lnadditionlotheforegoingGeneralObjections, PwCobjectstothisrequestonthebasis

that it is vague, ambiguous, and seekb documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to thís request on the basis that it seeks documents whích

include information that is personal, private, and/or sensitive in nature and which is protected

from disclosure by the United States Constitution and/or the Florída State Constitution. PwC

also objects to this request on the basis that it seeks information which may be protected by

the attorney-client privilege, the accountant-client privilege, and/or the work product doctrine.

Subject to these objections and the conditions set forth in the above Motion for Protective Order

and without waiver thereof, PwC shall produce responsive, non-privileged documents in its

possession, custody, or control to the extent that they were produced in the Sunbeam litÍgation.
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Request No.21

Forthe period from January 1,1996 to date of this response, all documents
sufficient to reflect (a) the fees, expenses or compensation you received from
Sunbeam; and (b) negotiations between you and Sunbeam relating to monies
Sunbeam would pay for your audit, accounting, consulting, or other work for
Sunbeam.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the dismvery of admissible

evidence. PwC further objects to this request on the basis that it seeks information which may

be protected by the attorney-client privilege, the accountant-client privilege, and/or the work

product doctrine. Subject to these objections and the conditions set forth in the above Motion

for Protective Order and without waíver thereof, PwC shall produce responsive, non-privileged

documents in its possession, custody, or conhol to the extent that they were produced in the

Sunbeam litigation.

Reouest No. 22

Documents sufficient to reflect the identity of persons at Coopers & Lybrand who
performed any work for Sunbeam, including, but not limited to, time budgets and
analyses, billing runs, expenss reports, and memoranda.

Response

addition to the foregoing General Objections, PwC objects to this request on the basis

that it ís vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery oi admissible

evidence. PwC further objects to this request on the basis that it seeks documents which

include information that is personal, private, and/or sensitive in nature and which is protected

from disclosure by the United States Constitution and/or the Florida State Gonstitution. PwC
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also objects to this request on the basis that it seeks information which may be protected by

the attorney-client privilege, the accountant-clienl privilege, and/or the work product doctrine.

Subject to these objections and the conditions set forth in the above Motion for Protective Order

and without waiver thereof, PwC shall produce responsive, non-privileged documents in its

possession, custody, or control to the extent that they were produced in the Sunbeam litigation.

Reóuest No. 21

Allfiles, working papers, desk and pocket calendars, diaries, documents, reading
and chronological files, and notebooks maintained by or reports generated by
any of your personnel concerning any activities they performed in connection
with work performed for Sunbeam, including, but not lirnited to, those of Donald
Burnett, Albert Lapierre, Andrew Molenar, Jack Bonini, Dan Dooley, Harvey
Kelly, Frank Pringle, Steven Skalak, Cassandra Reynolds, Jong Lee, Dick Oishi,
John Wong, Todd Evans, Chris Rhee, Erik Mauch, Tom Nicholas, and Keith
Polak.

Response

ln additlon to the foregoing General ObjectÍons, PwC objects to this request on the basis

that-it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis that it seeks documents which

include information that is personal, private, and/or sensítive in nature and which is protected

from disclosure by the United States Constitution and/or the Florida State Constitution. PwC

also objects to this request on the basis that it seeks information which may be protected by

. the attorney-client privilege, the accountant-client privilege, and/or the work product doctrine.

Subject to these objections and the conditions set forth in the above Motíon for Protective Order

and wíthoui waiver thereof, PwC shall produce responsive, non-privileged documents in its

possession, custody, orcontrolto the extent that theywere produced in the Sunbeam litigation.
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Request No.24

Alldocuments, including, but not limited to, originalWorkpapers concerning any
work performed for Sunbeam, including Acquisition Consulting or lntegration
Consulting.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis lhat it seeks information which may

be protected by the attomey-client privilege, the accountant-client privilege, and/or the work

product doctrine. Subject to these obJectlons and the conditíons set forth in the above Motion

for Protective Order and without waiver thereof, PwC shall produce responsive, non-privileged

documents in ils possession, custody, or control to the extent that they were producæd in the

Sunbeam litigation.

Request No.25

Documents constituting an índex of your Workpapers conceming any work
performed for Sunbeam, includíng, but not limited to, all Acquisition Gonsulting
and I ntegration Consulting.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it seeks documents which have no relevance whatsoever to Coleman's claims and are not

reasonably calculated to lead to the discovery of admissible evidence. PwC further objects to

this request on the basis that it seeks information which may be protected by lhe attorney-client

privilege, the accountant-client privilege, and/or the work product doctrine. Subject to these

objections and the conditions set forth in the above Motion for Protective Order and without
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waiver thereof, PwC shall produce responsive, non-privileged documents in its possession,

custody, or control to the extent that they were produced in the Sunbeam litigatíon.

Request No. 26

All documents relating to the work plan or methodology employed by Coopers
& Lybrand in its Acquisition Consulting and lntegration Consulting, including, but
not limited to, the goals and the basis for any recommendations.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague and ambiguous. PwC further objects to this request on the basis that it'seeks

information which may be protected by the attorney-client prívilege, the accountant-client

privilege, and/or the work product doctrine. Subject to these objections and the conditions set

forth in the above Motion for Protective Order and wlthout waiver thereof, PwC shall produce

responsive, non-privileged documents in its possesslon, ctrstody, or conbol to the extent that

they were produced in the Suilbeam litigatíon.

Requeqt No.27

All documents relating to interviews conducted by Coopers & Lybrand as part of
its work for Sunbeam, including but not limited to its Acquisítion Consulting and
lntegration Consulting.

ResponSe

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis that it seeks information which may

be protected by the attorney-client privilege, the accountant-client privilege, andior the work

product doctrine. Subject to these objections and the conditions set forth in the above Motion

for Protective Order and withoutwaiver thereof, PwC shall produce responsive, non-privileged
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documents in its possession, custody, or control to the extent that they were produced in the

Sunbeam litigation

Request No.28

All of your document retention or document destruction policies or procedures
or similar procedures for the preservation, storage, destruction, back-up or
deletion of documents of any kind, including of electronic or hard copy versions
of documents, for any tirne during 1996 through the present, including, without
limitation, any amendment to any such polices or procedures, schedules or
related documents, any and all records concerning adherence to and failure to
adhere to or abide by any such policies or procedures, and any memoranda or
other instructions concerning the obligation and procedures to be utilized to
preserve allrelevantdocuments, includingwithoutlimitation evidence concerning
the Litigations.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that it is vague, ambiguous, and seeks documents which have no relevance whatsoever to

Coleman's claims and are not reasonably calculated to lead to the discovery of admissible

evidence. PwC further objects to this request on the basis that it seeks information which may

be protected by the attomey-client privilege, the accountanlclient privilege, and/or the work

prodúct doctrine. Subject to these objections and the conditions set forth in the above Motion

for Protective Order and without waiver thereof, PwC shall produce responsive, non-privileged

documents in its possession, custody, or control, if any exist.
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Request No. 29

All documents concerning any of the Litigations, including but not limited to all:
(a) pleadings, motions, memoranda, briefC, affidavits, declãrations, or other court
filings; (b)orders and/or rulíngs; (c) hearing transcripts; (c) [sic]written discovery,
including but not limited to document requests, subpoenas, request for
admission, interrogatories, and responses thereto; (d) documents produced by
any parties or non-parties; (e) privilege logs; (f) deposition transcripts or exhibits;
(g) expert reports or other expert discovery, and (h) documents concerning
communications or correspondence concerning the Litigations. The relevant
time period for this request is April 1998 through the service of this subpoena.

Response

ln addition to the foregoing General Objections, PwC objects to this request on the basis

that ít is overly broad, unduly burdensome, and seeks documents which have no relevance

whatsoever to Coleman's claims and are not reasonably calculated to lead to the discovery of

admissible evidence. PwC further objects to this request on the basis that it seeks information

which is protected by the attorney-client privilege, the accountant-client privilege, and/or the

work product doctrine. Subject to these objections and the conditíons set forth in the above

Motion for Protective Order and without waiver thereof, PwC shall produce responsive, non-

privileged documents in its possession, custody, or control to the extent that they constitute (a)

pleadings, motions, memoranda, briefs, affidavits, declarations, or other court filings in the

Sunbeam litígation; (b) orders and/or rulings in the Sunbeam litigatíon; (c) hearing transcripts

in the Sunbeam litigation; (d) written discovery, including but not limited to document requests,

subpoenas, request for admission, interrogatories, and responses thereto in the Sunbeam

litigation; (e) documents produced by any parties or non-parties in the Sunbeam litigation; (f)

privilege logs in the Sunbeam litigation; (g) deposition transøipts and exhibits of depositions

taken in the Sunbeam litigation; and (h) transcripts and exhibits of depositions or testimony

taken of current or former Coopers employees in any of the Litigations to the extent the
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Coopers ernployee performed consulting services for Sunbeam in connection with the

acquisitions and or integration of Coleman, First Alert, and/or Signature Brands'

Request No. 30

All documents you have provided to or received from the SEC, the Justice
Department, the U.S. Attorney for the Southern Dishict of New York, the

Attorney General of New York, any other federal, state govemmental or
regulatorybody, or anyother self-regulatory body conceming Sunbeam, Morgan

Stanley, MSSF, or the Coleman Transaction. The relevant time period for this

request is February 1998 through the date of service of this subpoena'

Response

ln addition to the foregoing General Objectlons, PwC objects to this request on the basis

that it is overly broad, unduly burdensome, and seeks documents which have no relevance

whatsoever to Coteman's claims and are not reasonably calculated to lead to the discovery of

admissible evidence. Among olher things, as written, the request ís not limited to the

transactions at issue in this action or even to Coopers; consulting services for Sunbeam.

Subject to these objections and the conditions set forth in the above Motion for Protective Order

and wilfrout waiver thereof, PwC shall produce responsive, non-privileged documents in its

possession, custody, or control to the extent that they relate to Sunbeam.

WHEREFORE, fortheforegoing reasons, PwC objects to Coleman's Subpoena Duces

Tecum With Deposition and requests entry of a protective order that (i) nanows the requests

to discovery in the Sunbeam litigation (including all depositions, written discovery, and

document productions), (ii) provides for protection of all of PwC's proprietary business

Ínformation, (iii) provides PwC with an adequate amount of time in which to gather and prepare

the rnaterials at issue; and (iv) provides for payment in advance of preparation and production

of all of PwC's reasonable fees, costs, and expenses incurred in preparing the materials lo be
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produced (including, but not limited to, attorneys fees expended, paralegal time, and all

reproduction costs).

Dated: October 15,2003 Respectfully submitted,

Ri (Florida Bar No. 155227)

Brian F. Spector (Florida Bar No. 261254\

Harry R. Schafer (Florida Bar No.508667)

Elizabeth B. Honkonen (Fbrida aarNo.0149403)
KEttt'¡v NAcHWALTER SEyMouR Anruouo

CRrrcHlow & Specron, P.A.
201 South Biscayne Boulevard
1100 Miami Center
Miami, Florida 331314327
Telephone: (305) 373-1 000
Facsimile: (305) 372-1 861

Attomeys for PricewaterhouseCoopers, LLP

GERTTFTCATE OF SERV¡CF

I hereby certify that a true and correct copy of the foregoing was served via facsimile

and U.S. Mail on October 15, 2003 upon the following:

Jack Scarola, Esq.
Searcy Denney Scarola Barnhart & Shipley, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409

166284.1
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IN THE CiRCU]T COIIRT OF THE
FIFTEENTH JTIDICIAL CIRCUIT
IN AND FOR PALM BEACH
COIINTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDING rNC.,

Plaintifl

MORGAN STANLEY & CO., INC.,

Defendant.

NOTICE OF CANCEI,I,ATI ON OF HEARING

Defendant, MORGAN srANLEy & co. INC., by and through its undersigned

attomeys, hereby give notice of its cancellation of hearing, scheduled for October 16, 2003 at

8:45 a'm., before the Honorable Elizabeth T. Maass. on Defendant's Motion for Protective

Order, Sanctions and Imposition of a Cost Bond.

CERTIFICÂTE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

e-mail and facsimile to all counsel of reco¡d on the attached service list on *rrú day of

October, 2003.

Thomas D. Yannucci, P.C.
Thomas A. Clare
Larissa Paule-Carres
Brett H. McGurk
KIRI(LAND & ELLIS, LLP
655 l5th Streer, N.W. - Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Couxs¡l FoR DEFENDANT,
MoRc¡,x Srexrry & Co.,Iruc.

CARLTON FIELDS, P.A.
222Lakeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mail:ji Itonfields.com

IANNO, JR.

wPB#570606.t

BY

Bar No: 655351
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Case No: 03-CA 5045 AI

Notice of Fiìrrrg
page 2

SF" VICE I ,IST

SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A,
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409
Telephone: (561) 686-6300
Facsimile (561) 47S-0754

John Scarola, Esq Counsel for Plaintiff

JENNER & BLOCK LLC
One iBM Plaza, Suite 4400
Chicago, Illinois 606I I
Telephone : (3 I 2) 222 -93 S 0
Facsimile: (312) 840-7 67 I

Jerold S. Solovy, Esq Counsel for Plaintiff
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,¡t Thomas Clare
101211200310:38 AM

To: Kimberly Chervenak/Washington DC/Kirkland-Ellis@K&E

Subject: Coleman v. Morgan Stanley

---- Forr¡,arded by Thonras ClareM/ashington DCll(irkland-EIlis on 10r2112003 10:43 Ah,i

JDillard@CarltorrFields.coni on 10/1 5/2003 04:25:1 1 PM

Thomas Clare/!Vashington DC/Kirkland-Ellis@K&E, "Jack Scarola (RightFax)"
<"IMCEARFAX-Jack+20Scarola+40_FN=+281 +20+28040+2956 1 +29+20684-581 6*VN=+28040+29561 +2

9+20686-6300_CO=Searcy+20Denney+20Scarola+20+26+20Barnhard_Cl=West+20Palm+20Beach+2C+
20F1"@carltonfields.com>, jsolovy@jenner.com

Subject: Coleman v. Morgan Stanley

Àttached please find a copy of Defendant's Notice of Cancellation of
Hearing set for October 15, 2003.

<<Morgan- cancel . pdf >>

tn - Morgan-cancel.pdf

16div-000857



,10/15/ZOOg 
1t:OZ FAX 56,f BjS ZSSB

tã 003/003

@ o02 / aos

t¡RitorJ FIEIDs gpg

CO¿¡MAN
åÏffiffi{t^"**
CASENO: 

03 CA-00j04jAI
CPAREÀÐ 

Ho¿Dn.TG

plarnri{
nvc.,

MoRcÁNsTANtËY 
& co., nvc.,

O"tobu.,200S.
courrsel ofreco¡d 

on the

Defendant.

DefendanL
IVTORGAN

aftomejð, 
hereby

sTAÀr¿Èy

by and fuorgh jr,8:4j
gjvi nouce of irs

& co. D{c.,

undsrsigrjeda.&., befo¡e ¡he }lonorable
.Elizabe& 

?.

ca¡cellailoa 
of heariug scleduled fo¡ Ocfobe¡ 16,20æ at

ù¿o, Sauctbns 
and lrnposjtion 

ofa Cosf Bond

lVfaa"s, on Defelr¿¿o¡,, 
Motion for hotecfive

llüRe¡y 
CERTIFy

e-naij and facsim¡le 
fo aI¡

that a hue and correcf copy of fbe foregorag I
aftached servjce r,r, 

"Tr^1rtä o"î "ï,Ë"îtrÌ J,Hu,.,,o"ffi,¡hcs,bu.re: 
¿rr;ì:it-rr:Sî

,$åiîìî"#ff;ffr.*
upð#s7o6oõ.I 

: co-, rNc.

00

TR.

BY:

Èa¡No: 6s535t

16div-000858



16div-000859



16div-000860



16div-000861



16div-000862



16div-000863



16div-000864



16div-000865



16div-000866



16div-000867



16div-000868



16div-000869



16div-000870



16div-000871



16div-000872



16div-000873



16div-000874



16div-000875



16div-000876



16div-000877



16div-000878



16div-000879



16div-000880



16div-000881



16div-000882



16div-000883



16div-000884



16div-000885



16div-000886



16div-000887



16div-000888



16div-000889



16div-000890



16div-000891



16div-000892



16div-000893



16div-000894



16div-000895



16div-000896



16div-000897



16div-000898



16div-000899



16div-000900



16div-000901



16div-000902



16div-000903



16div-000904



16div-000905



16div-000906



16div-000907



16div-000908



16div-000909



16div-000910



16div-000911



16div-000912



16div-000913



16div-000914



16div-000915



16div-000916



16div-000917



16div-000918



16div-000919



16div-000920



16div-000921



16div-000922



16div-000923



16div-000924



16div-000925



16div-000926



16div-000927



16div-000928



16div-000929



16div-000930



16div-000931



16div-000932



16div-000933



16div-000934



16div-000935



16div-000936



16div-000937



16div-000938



16div-000939



16div-000940



16div-000941



16div-000942



16div-000943



16div-000944



16div-000945



16div-000946



16div-000947



16div-000948



16div-000949



16div-000950



16div-000951



16div-000952



16div-000953



16div-000954



16div-000955



16div-000956



16div-000957



16div-000958



16div-000959



16div-000960



16div-000961



16div-000962



16div-000963



16div-000964



16div-000965



16div-000966



16div-000967



16div-000968



16div-000969



16div-000970



16div-000971



16div-000972



16div-000973



16div-000974



16div-000975



16div-000976



16div-000977



16div-000978



16div-000979



16div-000980



16div-000981



16div-000982



16div-000983



16div-000984



,0 t L'r/2003 l5: 2l lì.{I

#230580/mm

COLEMAN (PAR.ENT) HOLDINGS INC''

Plaintiffs,

VS

MORGAN STANLEY & CO',INC.

Defendant'

IN TI{E CIRCUiT COURT OF THE

FIFTEENTI{ ruDICIAL CIRCUIT, IN AND

FOR PALM BEACH COLINTY, FLORIDA

CASENO: 2003 CA 005ti45 AI

Øoot t ozt

N CE F

PlaintiflCOLEMAN(PARENT)HOLDINGSINC.'herebygivesl{oticeofthefilingof

aMotiontoCompelConcerningE-Mails,filedunderSealonthisdate'

IHERIBYCERTIFYthatatn:eandcorrectcopyoftheforegoinghasbeenfurnishedby

U.S. Mail to all counsel on the attached list on tbis ) 4 
n 

day of . A L¿-"- 
'2003'

JACK SCAROLA
Florida Ba¡No.: 169440

Searcy DenneY Scarola

Bamhart & ShiPleY, P-4.

2139 Palm Beach Lakes Boulevard

'ù/est Palm Beach, FL 33409

Phone: (561) 686-6300

Fax: (561) 478-0754

Attorneys for Plaintiff

$¡
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r0/29/2003 15:22 Iìi\I Øooztozt

Coleman (Parent) Holdings Inc' vs Morgan Stanley & Company

Notice Of Filing Pleading Under Seal

Case No.: 2003 CA 005045 AI

CO SEI-

Joseph laruto, Jr-, Esquire

Carlton Fields, et al.

222Lakeview Avenue

Suitel400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.

Thomas A. Clare

Brett McGurk
Kirkland and Ellis
ó55 l5th Street,N.W., Suite 1200

Washington, DC 20005

Jerold S. SolovY, Esq

Jenner & Block, LLC
One IBM Plaza

suite 4400

Chicago, IL 6061 I

2
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10/29/2003 15:22 FAI

Colernan Holdings, Inc' vs Morgan Stanley & Company

Case No.: 2003 CA 005045 Al
Notice of Hearing

I HEREBY CERTIFY that a true

U,S. Mail to all Counsel on the attached

and correct copy of the foregoing has been furnished by

risr, this Êo* "r t t'-, 2oo3'

Ø oo¡zozr

Florida BarNo': 169440

Searcy l)enneY Scarola

Barnhart & ShiPleY, P'A'

2139 Palm Beach Lakes Boulevard

West Palm Beach; FL 334()9

Phone: (561) 686-6300

Fax: (561) 478-0754

Attorney for Plaintiff

2
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#230580/mm

COLEMAN (PARENT) HOLDINGS INC.'

Plaintiffs,

MORGAN STANLEY & CO.,INC.,

f)efendant

IN TI'IE CIRCUìT COI.IJTT O}'THE
FIFTEENTH JIIDICIAL CIRCUIT, IN AND

FOR PAIM BEACFI CCIUNTY,I.LORIDA

CASE NO.: 2003 CA l)05045 AI

@oottozt

vs.

NOTICE OII HEARING

you ARE HEREBY NOTTTIED that rhe undersigrred has cal..ed up for hearing the

following

DATE: November 6,2003

TIME: 8:45 a.m.

JUDGE: Hon. Elizabeth T. Maass

PLACE: Palm Beach county courthouse, Room #11.1208, 205 North Dixic Highway,

West Palm Beach, FL 33401

SPECIFIC MATTERS TO BE HEARD:

COLEMAN CPAREITT) HOLDINGS INC.'S MOTION TO COMPEL CONCERNING E-

MAILS (FILED UNDER SEAL)

Moving counsel certihes that he or she contacted opposing cou¡sel and attempted to

resolve the discovery dispute without hearing'

16div-000988



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDtNcs rNC.,

Plaintiff,

MORGAN STANLEY & CO., iNC ,

Defendant.

Case No. 03 CA 005045 AI

Judge Elizabeth T. Maass

)

)

)

)

)

)

)
)

)

)

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSES AND
OBJECTIONS TO DEFENDANT MORGAN STANLEY & CO., INC.'S

SET OF GATO

Plaintiff Coleman (Parent) Holdings hc, ("CPH"), by its attorneys, and pursuant to

Florida Rules of CivilProcedure 1.280, 1.340 and 1.350, hereby responds and objects to Morgan

Stanley & Co. Incorporated's ("Morgan Stanley'') Third Set of Intenogatories ("lnterrogatories,,)

dated October 13, 2003 as follows:

INITIAL OBJECTIONS

l ' CPH incorporates by reference the Initial Objections set forth in its written

response to Morgan Stanley's first set of intenogatories.

o

INTERROGATORY NO. l: State with particularity the 1997 and 1998 net worrh, income,
revenue and global holdings (includingnon-MAFCO holdings) ofMAFCO, CpH, Ronald perelman,
Howard Gittis, and any other MAFCO or CPH employee who participated in the due diligence or
financial review of sunbeam's acquisition of the coleman company.

RESPONSE: CPH notes that Interrogatory No. I constitutes multiple separare

intenogatones' CPH objects to Interrogatory No. I as overbroad and not relevant to the litigation

nor reasonably calculated to lead to the discovery of admissible evidence. CpH further objects to

Intenogatory No. I because it seeks personal information about entities and individuals not party to

16div-000989



this lawsuit, including Mafco, Ronald Perelman, Howard Gittis, and other individuals employerf by

Mafco or CPH

INTERROGATORY No. 2: Identifu allpersons at CPH or MAFCO whose job responsibitities
included, in 1997 or 1998, due diligence or financial review of proposed mergers and acquisitions,
including a description of each person's educational and employment history, a descriptron of anyaccounting or financial certifications or licenses held by ,rch p.rsons, and a descnption of anyfinancial or business training they have had.

RESPONSE: CPH notes that Intenogatory No. 2 constitutes multiple separate

intenogatories. CPH objects to lnterrogatoryNo. 2 insofæ as it seeks information related to Mafco,

a non-party to this lawsuit' CPH further objects to Intenogatory No. 2 as overbroad and as seeking

information not relevant to the litigation nor reasonably calculated to lead to the discovery of

admissible evidence because Intenogatory No. 2 is not limited to individuals who performed due

diligence conceming the transaction by which Sunbeam acquired CpH's interest in The Coleman

Company, Inc. CPH further objects to Interrogatory No. 2 on the ground that it is vague, ambiguous,

and overbroad insofar as it fails to define the term "due diligence" or otherwise identifu with

sufficient paficularity the activities that might be encompassed by that term.

As to objections:

Dated: November 12, 2003
One o Their Attomeys

John Scarola
SeaRcy DeNuey SceRole B¡RNseRr
& SHlpl¡y P.A.

2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(561) 686-6300

Jerold S. Solorly
MichaelT. Brody
Deirdre E. Connell
J¡NN¡R & BIocT, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 6061I
(312) 222-e3s0

ATToRNEYS FoR CoLEMAN (PARENT) HoLDINGS INC.

,,

16div-000990



334 PØ2 NOU 12 'Ø3 12t5t

I, Stevan L. Fasman, being duly sworn, depose and saythat I am authorized on behalf

of Colsman (Parent) Holdings Inc. and, on its behalf, I have read the foregoing CotEMAN (PARENT)

Hot-o¡xos INc.'s REsPoNsEs AND OBJECTTONS TO MORGAN STANLEY & CO., INC.TS THIRD SET

OF IÌ{rERRocAToRJEsr and to tho best ofmy knowledge and belief the responseÊ contained therein

are true and conect.

STEVEN L. FASMAN

Subscribed
tn' /â/,1

and sworn to bsfore me
day of November, 2003.

Public

ìlotarY \bfi

16div-000991



CERTIFICATE OF SERVTCE

I, Deirdre E. Connell, hereby certify that a true and correct copy of the foregoing Coln¡rr¡.x

(Pannxr) Hololxcs INC.'s Rrspor.¡sBs AND OBJEcrroNs ro DBpexol¡,,¡r Monc¿n Srnnley

& Co.,INC.'s THIRI Se r or IxrnRRoc¡ToRIES has been served upon the parties listed below via

facsimìle and U.S. mail on this l2'h day of November 2003.

Thomas A. Clare, Esq.

KrRru-nNo & Elus LLP
655 Fifteenth Street, N.W
suire 1200

Washington, D.C. 20005

Joseph Iaruro, Jr., Esq.

C¡,ru-rox Fr¡los, P.A.
222Lake View Avenue, Suite 1400

West Palm Beach, FL 33401

Deirdre E. Connell

16div-000992



NüU-l8-2ØØ3 15r33 JENNER & BLOCK, LLC

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Cornpany, Inc.

Case No.: 2003 C'{ 005045 AI
Notice of Taking Videotapcd Deposition
November 19,2003

312 527 Ø484 P.Ø2/Ø4

IN THE CIRCI.TN COURT OF TTIE

FIFTEENTH JUDICIAL CIRCUTT, IN AND

FOR PAIÀ4 BEACH COUNTY, FLORIDA

CASE NO.:2003 CA 005045 AI

Joseph lanno, Jr., Bsq.

C¿nrroNFrBLDs, P.À
222Lrke View Avcnue
Suite 1400
lüIest PalmBeaclu EL 33401

CoLEMAN (PARENT) HOLDINGS INC.,

Plaintifq

v.

MORGAN STANLEY & CO.,INC.,

Defendant.

To: Thomas A. Clare, Esq
IfiRKtAND gnu,ls,l-iJ
655 Fifteenth Stueet, N.W.
Suite 1200
Washington, D.C.20005

/

NOTTCE OF TAKING VTpEOTAPED DEPOSITION

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the

deposition upon oral examination of the following witness puxsuaüt to Florida Rule of Civil
Prooedure I .3 10 on the date, ti-e, and at tho location set forth below:

DEPoNENT Dlre¡ND TnfE LocATION

The deposilion will be recorded by videotape and stenographic means. The deposition will
be taken before a person authorized to administer oaths and will continue day to day until corrpleted.

Tpone Chang December 9,2003 at 9:30 a.m. Susman & Godfre¡ L.L,P,
1880 CenturyPart East
Suite 950
Ios Angeles, Califomia 90067

16div-000993



NOU-18-2Øø3 15:33 JENNER & BLOCK, LLC 312 52? ø484 P.Ø3/Ø4

The videotape opemtor will be Esquire Deposition Services located al6222Wilshire Blvd',

Second Floor, l,os Angeles, California 90028.

I I{EREBY CERTIFY that a tue and correct copy of the foregoing has been served by

facsimile and mail to all counsel on the attached Service List, this 18th day of Novembet,20}3'

Dated: November 18, 2003
corßMAN (PARENT) HOLDINGS INC.

One of lts AttomeYs

Jerold S. Solovy
Michael T. Brody
Deir&e E. Connell
Je¡¡Npn &BrocçLLC
One IBM Plaza, Suite 4400
Chicago, Illinois 6061 I
(3t2)222-93s0

Jack Scarola
SB¿Rcy Dgr.[.rEy Sc¡nole BnnNu¡rnr

&SrmrovP.A.
2139 Palm Beach Lakes Blvd.
West Palm Beaclu Florida 33409
(s61) 68G6300

-2-

16div-000994



t\OJ-18-2ØØ3 15:33 JENNER & BLOCK, LLC

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company' Inc'

Case No.: 2003 CA 005045 AI
Notics of Takiug Videotaped Deposition
Novembcr 19,2003

SERVICE I,IST

Thomas A. Clare, Esq.

Krnxr¡Nn &Erus, LLP
655 Fifreenth Street, N.W.
Suite 1200

Washington, D.C. 20005

Joseph Ianno, Jr., Esq.

Cnru-to¡l Frer¡s, P.A.
222LakeView Avenue
Suire 1400

West Palm Beaoh, FL 33401

3r? 527 ø484 P.Ø4/Ø4

-3-

TOIÊL P.Ø4
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llou-18-2Øø3 15:32

DEIRDRE E. CONNELL
3 I ?-923 -2661 Di¡cct Dial
3 I 2-840-?66 t Dírect Facsimile

DATE:

TO:

FROM:

EMP. NO.:

JENNER & BLOCK, LLC

t.AW OFFICES

3!2 52? Ø4A4 P.Ør/ØA

Je¡¡NER & Bt-ocK,LLC
ONE IBM PTJZA

cHlcAGO, ILUNOIS 606 I I

(3 t2) 222€350
t3tÐ 5?,7A444 FAX

TELE C OMMIINIC r TION TRANSIvff TTAL

November 18,2003

Thomas A. Clare, Esq.
KIRKIAND &E TTS, LI.P

Joseph lanno, Jr." Esq.
C¡-ru-roN Fleros,P.A.

Deird¡e E. Connell

035666

VOICE:
FAX:

Qoz\879-s993
Qoz)97e-szoa

IMPORTANT¡ r¡rrsvess4o¡nnwr¡lpeDoNLyEonnGus-rorrHDlToIvpuALo.RexrnYrowHrcHrrßÀDDRBSSBD.AND=Y|IY
coNrAp¡ r.rFoRMAnoì.J .mAr rs ArToRtrEy woRK p[opucr. pR¡vtr.FGEp. c-o,N-FD-ry[lAL Æ:¡D EJq,ET,!1g¡g

MEssAcE Is NOT THE INTENÞED RECIPIB\¡Î, OR THE

m¡¡roffi DBLIvER¡No rI{E MEssAcE To rHE TNTENDED RECIPIENT, You ARE HER-EBY

NOTtrIEDT}TATANYDISSEMINATTON,DISTRIBUNONORCOPYINOOFTHISCOMMI,'NICATIONßSTRICTLYPROHtsITED.
tr you H.AVE RECEIVED TfnS COMMUMCATION IN ERROR, PLEÀSENOT¡FY US MMEDIATELY BY TELEPHONE' AND

RETTJRN T}IE ORJGINAL MESSAGB TO US AT THE ABOVE ADDRSSS VIA POSTAL SERVICE, TH.ANK YOU.

MESSAcE: Please see attached.

Total number of pages including this oovsr shcct: 4

Drr¡SsHr: 11/1gll03 Tn¡BSEur: 13lf^ SsNrBv:

VOICE: (561) 659-7070

FAX: (561) 659-7368

SECY. EXf.: 6486

CLIENT NO.: 41198-10003

SL }]DDINGTON

Ip You DoNûT R.EcErvE ALL PAGES, PLEASE CALL (312) 222-9350, ExlÌ 64E6
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17/15/2003 14:48 FA-X @ooztota

#230580/mm IN TTTE CIRCTIIT COURT OF THE
FIFTEENTH JUDICTAI, CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENÐ HOLDINGS INC.,

Plaintiffs,

vs.

MORGAN STANLEY & CO.,INC-,

Defendant,

CASE NO.: 2003 CA 005045 AI

NOTICE OT'HEARING

YOU ARE ITnREBY NOflFIED that the undersiped has called up for hearing the

following:

DATE: November 25,2004

TIME: 8:45 a.m.

JIIDGE: Hon. Eli?abêth T. Maass

PLACEI Palm Beach County Courthouse, Room#l I.1208, 205 Nortå Dixie Highway,
rl/est Palm Beach, FL 33401

SPECIÍÏC MATTERS TO BE HEARD:

Plaintiffs Motion for Entry of Order Upon Stipulation of the Parties

Moving counsel certifies that he or she contacted opposing corusel and attempted to

resolve the discovery dþute without hearing.

16div-000997



II/19/2003 14:d8 FÂX

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company

C¿seNo.: 2003 CÀ 005045 AI
Notice ofHearing

JACK

B oo¡zoro

I IIEP.EBY CERTIFY tbat a true and correct copy of üe foregoing has been fiunished by

Fax and u.s, Mail to all counsel onthe attached list, ,hi- lql^ day of 0Ú. 2003

No.: 169440
Scarola

& Shipley, P.A'
2 Palm Beach Lakes Bouievard
rffest Palrn Beacb, FL 33409

Pbone: (561) 686-630{l
Fæc G6l) 478-0754
Attomey forPlaintiffs

2
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tL/19/2oo3 14:40 FÄ,X

Cole¡aan (Parent) Holdings Inc. vs Mqrgsn Stanlcy& Conpany
Case No.: 2003 CA 005045 AI
Notice of Hearing

COI'NSELLIST

Joscph lanno, Jr., Esquire
Carlton Fields, et aI.
ZZ2Lakevtew Avenue
Suitel400
West Paln iSeach, FL 33401

Thomas D. Yannucci, P.C,
Thomas A. Clare
Brett McGruk
Kirkland and Ellis
655 15th Strcct, N.W., Suite 1200
Washington, DC 20005

Jerold S. Solovy, Esq,
Jenner & Block, LLC
Onc IBM Plaza
Suite 4400
Chicago; IL 6061l.

@ oo4/ot6

3

16div-000999



LI/79/2oo3 14:49 F.4.I

#230580/mm

CoLEMAN (PARENT) HOLDINGS INC.,

Plaintiffs,

IN TTM CIRCUIT COTI]ìT OF fiM
FIFTEENTH JT]DICIAL CIRCUTT, IN AND

FOR PALM BEACH COUNTY, FLORIDA

cAsENo:2003 cA 00_5045 AI

Ø ooszoro

vs.

MORGAN STANLEY & CO.,INC,

Defendant.

MOTION T'OR ENTRY OF ORDER
{rPoN STTPTILATION OFTHE PARTTES

plaintiff Coleman (Parent) Holdings lnc., moves this Honorable Court to enter the

proposed Order previously submitted to the Court on Plaintiffs Motion to Compel concerning

Emails and in support thereof would show:

1. plaintiffmoved.to compel discovery concerning emails (Motion to Compel was filed

' under seal);

Z- At a duly noticed Uniform Motion Calendar hearing on November 6, 2003 ([anscript

atac,herl), the parties placed a stipulation on the record resolvilg the referenced

motion;

3. plaintiff drafted a propose.d Order accu¡ately reflecting the stipulation of the parties

and submittcd it to opposing counsel for review and approval (correspondence and

proPosed Order attacbed) ;

I

16div-001000



IL/ 79 / 20OJ 14 : 50 FÀ-X

Coleman Holdings, Inc. vs Morgan Stanley & Company

Motion For Entry Of Order Upon Stipulation Of The Parties

Case No.: 2003 CA 005045 AI

COTTNSEL LIST

Joseph Ianno, Jr., Esquire
Carlton Fields, et al.
22?Lakevtew Avenue
suirs1400
West Palrn Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 1sth Street, N.Vf., Suite 1200
Washington, DC 20005

Jerold S. Solovy, Esq.
Jenner.& Block, LLC
One IBM Plaza
Suite 4100
Chicago, IL 60611

Øooozoro

3
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ônd t€¿.rlcvâl' caÞabllttles HiÈh ngêrd Eo eüits,
ÚPy wlll also prodwe ålf dffits rÌùt Ere
sùmltted Èo fcdeÊì r€ulàton slth règard Èo

Itorya¡ 8tãnlet,E srðil rstÐtion policies üt
reÈrleval eapàbilitlÊs.

lllE (!lllT: I dor¡'t thlnÌ I have Èhår roÈion.
flre oo,Ìy o¡¡8 I båvè dcals ulth Èhc objectiore to
P¡oùættø¡ o! tÌ¡e lcÈtlems¡t agreffit. . Àre yæ
nùnlttlf€ ð prs¡þsd agÉeed orrþr s Èht8?

I'lR, SCÀtrOIÀ: Þb Hill ÁlÈñJt a proltred
tgreêd order.

1IIE COIJRI: You'le jEL telting re Bbutf il¡d
hopetully I I II ræüòer i È eher I see the- order.

HR. SCÀnOIÀ: . Yês.

ne havc a¡ueed reclprual¡y th¿t E ÞiI¡
provlde a ærp)¡åÈc rcpæsmÈaÈire wlþ Þiìl
add¡egg the s¡rç lssues o bclBl! of õlæn
(Þårè¡t) l¡oldtlg¡. I¡cor¡þErdi.

rrË còrnrr oxay.

Ì4R. SCÀRO3; HlÈh regard to th€ €ecood

rÞtls, thôt's Eþ Dcfensc'B Elton, so |tl å11.æ

tbð to go flrr¡È.
TllE OO(FT¡ fr¿¡bts the me. Do ue r€lly

Èh¡n¡( rerrê çþir¡g Eo grt Èìis dore àÈ Ð B:45?

ItR. (lÀX8: Judge, rhi6 ls m Ì,brgED

tnÀ¡g8$,tpf op IHB !no@EDINS5, TÀXB¡| EEFORE

I:rE ¡tot¡oRÀ!ü,B ELTCABË-Iü !.S¡.98 llr CrüFfRoô¡t 1lB, pÀ¡¡,,

BEÀCC COtt¡¡Ty æuRnÐosB, tlÉsT pÀr¡t BEÀcr{, FITOnIT)À, ON

TaUR.SDÀï¡ ÀwE!ßER 6, 2003. BæIlüìENc .Xr B:55 A.t!,

IlE C@Ê¡': Do æ ret¡)¡ thl¡k ÍË,re 9oln9 to
do Èhl,B thlE mni¡g?

HR. 8CÀROiÀ; We æ gotDg to aupriaê your
t¡orþr.

tltÊ êOIJRX¡ O)6y. Hry ùæ E dolDg ÈhÀÈ?

¡{R. ÊCànDIÀ: He.!G gotng'È,s lqprlas yo by
c€l'lû¡g )Ðu ftrlt lhðÈ ytfh regàfd Èo ÈÌE mtlon
to c@tEl prodwtloD of crrl'ts, E bavÊ cm Eo ü
agree@È,

THB CüIICI: Ohay,

!fi, ScàtolÀ¡ À¡d E yllt deD*lbc tl¡c tBrnE
ot ÈÌÊÈ agreõ&è toE tlE rccord,

For ÈÌ¡c rccord, ny nåæ ls itàck Scàrola, I'E
hær ø bcù¡If of ÈÌE ple{nLiff 6t@ (fãmÈ)
BoldirlgB. It¡€re dô tþ ÞÈiN. Et_t8È LE rctlon
Èo cdpê-Ì diræted Èo tÌ¡è ¡xoductloa of mlla,

fbe agæffiU ÈhÀÈ E håvê eàchcd iE ÈbÀÈ

tlE Defcndùlt. ttorgil Etúlry vill prodEe ð
viEtcEE rilro lc )trrlêdgcâbfÊ yltl¡ æ¡¡Ect Èo ¿be

ætentl@ Ënd reÈriml -- ÈlE ¡eteDfiø¡ pollcleB

SÈælaryrg tþÈt(n Èo coryef fhe tr¡oducÈlon of a

Et¡}glc docrns¡È, t¡! seÈt¡emnÈ æreemÈ betre$
(blau (Parenh) ¡¡¡d Àrtlur ÈdetsÐ_ Ànd jwÈ
btiefly, I Èhlnk it'r fðirly atratgbtformrd in
Ècú! ot Èlte hj.¡tory of Èhlr, ÈhaÈ lrlor fo
l¡lclÀttag Èhe larsult agaln8È ìb!9Ð SEanley,

Clcl.êN (lÐrent.). brÐght a vlttully lde¡llcal
laP8uiÈ ägat¡st ÀrtJEü ÀDderg8n, Eæ allegðtionB,
BarlE cl¿ln of éåmgs, a¡d now bave ¡rttled.

THE @lfiit¡ ¡¿È æ àÉk yqu Ehls. fbl8 ls Ehe

DoUebook l¡ou gËve he !o! ÈblE; rlghÈ?
¡'R. CLålEr 1ÌbÈ t¡cluilB ÈÌE caaeB Èhåt

ri! | vc cl Èed .

1il8 CEURft I can,C do thls on an B:{5-
PlcaEe trderstànd, 8:15,a â!e thingÊ -- ¡ cån !æd
e\rerytl¡hg. I cân balk 1r¡ ar¡d ¡EÈ lsnr ÐËhùg.
I cü rcàd everytùlng f,v€ got Èo read, abaorù

everytùing I'E go! ¿o, üd I cùt do iE in ten
rLlNÈca. I c4,l ÊvÈJr red )DE Dolis¡ in ÈÐ
mlDulca.

XR. CIÀREr I båæ one Cese, Clty of
t{o¡EgÈeåd cæ, tbåÈ --

lEE CoüRf¡ Irm llåpgy to geÈ. tbe book a¡d
spcclally ðEt, I'rì hÂpplr Eo alo 1È ofr an

b¡sle. I cs$ot do tltl9 oú¡ æ 8:,t5. It !ðu
PtÌxÀcúl ntDo¡t¡t¡c, tlrc. ttNxlclr rtrot¡¡to, Irc-

l¡¡ll !¡0-t0t6
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bothe¡ed tso tilt ÈogEtìù ô no¿e¡ook lllre È.hls, ¡
¡sþu I Eed íþr€ tim vlÈh tt, okay?

È )ôu wt nÉ Èo gèt Èbe bæk? Do ìõ¡ bãva

acccrs to your æhÊdul€8?

lR- q.àRB: Atæ'
lfr- 6CIRO-IÀ: I d@rÈ, buE cen Èke i pùÉ(tc

càtl to rÍy offlæ.
?HE @r,Rir okåy, thrÈ¡8 gæats,

1fl. SCÀROIÀr ¡tould yo¡l lllc m Èô 9ê¿ rly

offlce @ Èhe ìl!ê, YolE Hmôfl
I18 @lJRl: Slæ.

.. m.. q.¡n-E: Ju¿ ln Èh¡ fntâleaÈ of

c(q)IptamsB afid rdt¡ile Erre Hlfltrg lor lhc

schedule, Hr, sGrcl¡ dc¡qrtbed ft broðd ouÈllf¡e¡

uh8f ÈhÈ agïc.d r4Ð ord"r rcì¡td be on thts oÈbËr

mtlôn. lt¡cre 19 m c¡wåÈ J eg)l¡lhed to
Mr. Scsmla 1ì tþ^ bållEy, eld t€ vlll ìû5rx lÈ

out bctE€n t-h! påttlE ba!üÊ E n¡hú¿ ÀIl lgrEÈd

upcn oùdÊr to Yôrü llorcr, I ûn flot a$afe äa I ¡11

heæ rigbE fs¿ uÌËÈ Llnltåtldlg tìêrs àrè rlgl¡È

m vlt}lôlrf. dlsct$flg to tlr, scôtolats cllent
lnforo¡tld * I[wld¿d Èo tedêra1 rcgultÈorE' lle

¡gtrêêd Èo prûutdÊ ìrbå¡cE lt le se cd P¡ovldÊ

tllB @OEÎ: Àre )u¡ cåyll¡g * dgùt bàYê à

I€gfsl d¡tÞuLe ls!èr åboüÈ tT¡¡È !¡ou'n DêtrltÈGd

ll/79/2003 14:51 FÂX

t¡nr^ct t uloß1llo. ¡xc
Itfrl r¡c-t056

d1ælæ?
' DlR. CIùR8¡ àbor¡È lù¡åÈ tË'r€ Þc$¡lttèd Eo

dlscloe€, rnlt I JusÈ ðcDrÈ ¡eoí rll Èhc alâtal¡¡
ulthouB coEsulttrlg yfth qy ctlÊ!È. Hc l¡åvr ùn

agxeêrEnÈ ln ¡riælplc ÜÉÈ r¡l¡àtsìfel læ cãI1

fovlab cr tùt!, r8r¡l Plqvidô' I þPl È¡Erc arÈ

ßlellstr ìE câD lEsvlde, I Ju¡È ald¡rÈ loû¿ tho

scopr o! IÈ. D¡¡d J dotrrÈ EL Èo EIlrcBmÈ Èo tlc
ccÂ¡rÈ ÜaÞ rt'rå ìÊIvlùJ or ËYdl l¡àYê lbs abllltsy

uo walvr proEectj,ona ÈllaÈ I'E ¡bÈ aF:t ot tfghl
nôv.

lß. 8CàFtrÀs fhc cúly cðwat. Èo tbðÈ 1¡ ÈlÞÈ

tlse¡6 a csDúÈmE ÈhåC t¡¡ey Hf¡l Þrryvüfr gooaf .

faith coÊp€tâllot in obtåüúr¡g ìibaÈcìrc¡

Lnfo!ñ¡Elon It nåca5såry l¡ otdæ Eo lnrkÊ lulI
dlæ).sure,

EB Col'tf,r cù6y.

Þ'R, CIÀRB¡ 1tåLrt cortêcÈ,.

IfiE CltlRtr tlc cãn Èry t¡e l{tl¡, ì¡blch le ð

r¡cek frpE Èo.lþrrol, ¡t 4¡30. Do ]¡ou lsBt lf yü¡rrÊ

¡Yailãble. slt?
l'ß. CIÀRE: Ihêre BB a deposltlcñ ÈlråÈ Et

ect¡€dul.ed th¡È iLey.

!üE OotrRT: In thiB dec?
Èn'. CfÀRs: In thia €rr ln Nd York.

ø ooB/016

THB @UK:! üfro?

tR. CIÀR$: llr' üoln Îlrey (Fb) io cæirg

frm ÈÌBÈ tl¡ê UniÈed tU¡Edæ !u a dcÍxblEion ÈlÈt

dåy.

THB GXrE:r ror¡ håE dÊPqlEl@; 1D È¡13

csse, so that s Prcùâbly Dot a gpod dåy. I€E'E

' ll¡d a b€tter tins.
¡{e c-ou¡d Èry {t30 on rì¡caôÀy, ¡te^¡ãÞr 25-

ftåÈ's cl¡! Îü:satày o!.Da!xÀ9tvlt¡9 r',e€*, Just so

)¡ou-all arc c:eÂr-

llR; ClÀRll: fhaÈts !i; e¡tì ne, Your ¡lonor'

lû. IÀNlÐr D¡åtrs Dot a Ftùleriì.
MR. s6¡.otà! ft¡¡¡ ïorts, YN lb¡or.
gE Úu¡f:3 I8 Èbåt olråy? ¡¡ê B11l do 1È

tlì€!, Àr¡d I'll bold u¡r sÈuff !¡ûr 9âvê fte' rl
you a¡È æ to loaù( ar, ÛtythÛlg €læ, se¡rd iÈ Èo

r¡e a !èv dãys Ehcàal ol ÈlûE ao I bâw iÈ'
ùn. Clå¡B! Ttrån( ys. 

.

w' sqFolÀ: Thåû!( )to¡' Yotr ¡rdþr'
ftlE Cvlttr-'r Tt¡ånk )rou.'

llÀ.rcupoÞ, ¡t 9rÍJ ¡.n', lùr Pfoco.illbgt coDclu¿lêll')

Þtntc¿t at9oftllc, ¡Ne
Itfr' r2o-9oaa
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c¡tt¡ t¡ cÀ14

altT¡ ot tl¡gi¡DÀ

coDml ot t¡f¡L lB¡cB

r, 9À¡ir!À Grtu¡¡Þt, ¡.91¡!rÉGó P¡ol.!oio¡rl

r.Pottar; ato brrtùt' aatrlly GÀac ¡ v¡¡ ¡EgÞoti¡cd Èo

¡¡d ôld rÈrlot¡¡Þl9c¡¡¡t lr¡¡orE rÀl toiogolag

¡rroc.!ôllg¡ t¡ô ßhnÈ Èbr È.altcrlgl ll ð t¡ue ¡Dd

coú!tcÈ trrÂ¡ctiP!:,o[ o! .t lÌrbot)?q !olc¡ ol EbB

Pfoça.illD9t.

D¡l.d tù.'.r l¡Èh.l¡Y of noe.Ê.Þ.r, ¡oo3

?Mtu gl¡ÍÀ!D¡

¡.g¡rc,etrd trofGaaloD¡l ¡.Porlcr

lba tongol¡g çlrt:!lc¡ÈloÀ oa Èhlr cs¡¡'criPt doÊ' Þot
¡¡,plt to ¡!y raProdrctloô ol thc arla by.¡ltt r"Dt- 

-¡iiii¡ ¡¡¿¡i t¡l d:¡tct coùÈrôl ¡Dc.¿or dlrac¡lo¡ ol Èhr
c.rÈlt)'t¡l t.ÞorÈc=.o

"trlÀcú¡ 
¡rro¡rlre, ¡¡c(ra¡) !¡o-t061

ÞtntÀc9E úDo¡î¡Ío, ¡NC
lsa¡l 1z!-tof5

16div-001003
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rrk 4/to
¡r 2/4 3/21 6/20 1/16 1/2r
AlToRNErg tl]-t L/t8 tl27
¡uÈhorl¡cit 8/8
rv¡ll¡bk 6/2I
Àv.¡uG L/20
rurr. ÊlLg 6ll1

Delrnd¡.uÈ Ll7.L/t8 !/2L 2/23
Da!.r.r.r¡ 3/21
DB¡{¡N¡T LIIZ
dcporiÈJ.on 6/22't/3
d.porftlolt 7 ls
de¡cr{bo 2/L6
d¡¡cribcd 5/l^
d.r.il. 6/3
dtal 819
dl.rac È 87 24
dlractcd 2/2L
dlrecÈl,o¡¡ 8/24
dlrclor¡ 6/l 6/3
dlrclorlog 5/27
dlrclo¡u¡e 6l16
dloputo 5/2s
docrB.t¡t 412
docr¡¡¡ut¡ 3 / 2
doa¡ B.l23
dolag 2l1o
doD,t 3/6 s/6 6/3 6/1 6/8
dôn.' 3,/24'
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18Èù el7-4

b¡¡l¡ r/25
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cþ L/6
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r/7

coro. 2l t3
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s l:-3
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lls 6/4
8/24

coogerrtl,oa 6lL4
corportt. 3/L6

6/Le 8/n
7/8

conr¡rr rlt r/24 213 8/s
7/L 6/e

Ll24 zl3
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3 2lzr 3/r
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6/e
+/t6 4/17 4lr8
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E
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A
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absorb 4/I?
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agrced 3/9 3/rl 3,/15 s/15
5l]-g 5123
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412 6ls

rh¡¡d 1lL7
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¡lt 312 6/3
âllagatior¡8 4lA
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üsr 5/L9
Au.dlcrræ 4/3 4 /8

uythiag tlt6 7/76
ÀPPE.TBÀITCES I/AL
rpply 8/24
.ro 2ls 2/Lo 2/20 3/8 5/20
5/24 6/6 1lto

à¡Èbur 4/3 4le
r,r S/19

\:t

g¿vã 4/Lr 1/Ls
gr'È 3124 e/.23 s/3 5/e
so 3/22
golDg 2/6 218 2/1t 3/24
good 6/L3 1/6
gor 1lt7 llLs
gr..t 5/8.
oFlrÍÀrDr al1 alta
H

lu.:.lray 5/ r7
bap¡y 4/23 4/24
borr 2/J-9
boro 5/zo
borob¡r 8/8
bùsÈory 4/s
bold Tlts
Eor.DrrÍos tlt 2/20 3/L8

Eoaor 219 sl]-l 5/r9 ?/rr
't/L3 7lte

D

D.C 7lL7
d!¡¡¡g¡. 4/9
D¡Èed 8/L4
dry 6123 1/4 7/6 8/I4
dryr 7/77
dr¡lc a/1

t
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H
n¡ad 5/2
tl.,, 6/25
¡oÈ r/L6 5/1e 6/10 7/6 7/72

Bl23
EoÈ.¡rooh 4/tI 5/I
D,oÈ.D 8/11
tÍovoùer 7/24 2/l 8/74
fovEber 25 7 /8
rof 419 5l2O 5/2t 6/Lt
NETtBEn ]-12

r.trl€val -- 2/25
rLahÈ 4l7r 5/20 s/2o 6/10

soNoR¡rE.l
bol¡Glully
Eox 2/LO

tle 2/2
3/t3 s

rar!. 3/L7 4/8 4/9 8/24
rrying 5124
geå!,oI¡À 1/r2 1i75 2/rB
Bcb.dulo 5/14
ocbedulsdl 6/23
¡cbcdul¡¡ 5/1
EcÞp. 6/8
8B.r¡sr t/12
¡rcóDd 3/20
EoÐ 3/L3
.eþd 1/!6
EoE 4/24
rc¡tled | / 9

râÈtf@.uÈ 3/8'4/2
gEIPI¡EY L/L2'
ú;rg).e . a/z
¡I¡ 6/2r
¡l¡ sl19
Bo 3/21 7/6'1 /9 7/r't
rgrcirlly 4/24
srÀ¡|I¡E! Ll6 2/23- 4/6
gÈr¡IcyrE 3/4 4/r
flrÀr8 sl 4
eÈratig're¡rhJ.cally B/ 9

rt.laoÈl¡I¡E 8 / \l
¡Èr¡lgbt'forr¡tè' . q / 4
gtr..E L/!6
rÈuf Í 3/L2 '7 lL9
rrrlslt 3/Io s/75
Er¡bltÈed 3/3
ru¡ú¡lÈtiag 3/9
gultr r/15 Ll20
guF. 5/s 5/tL
sursr:lse 2le 2llL

r11 3 L3 3/2L 7lrE
rE
¡vâ

2lt8 4/23 4/24 6/to
4/.1-7 4/t8
Ll22

111
t 4/25 .6/20 1lts

rl3 al6
lscludcr l/L2
rncorporaÈ.d 3/Lg
lDlorD¡tl,g¡ 5/22 6/Ls
laltlrtlug 4/6
irusr.sÈ 5/12

4
3/ 17
{I

o
obJrcÈlonr 3/7
obtsl¡¡lÊg 6 / ll
otflcc 5/1 s/to
oley zlto 2/ts 3/19 B12 5/8
6/17 7/L4

GrÀ¡ 3/7 3J23 4/2r 5/L6
oDly 317 6/72
or 6/9 s/24
ordcr 3/9 3/Tr 3/13 5/75
slre 6lLs

otbor 5/15
out 5/18
outJ.:lnas 517.4

irÀcÍ LlLs 2/LS
itosEDtr L/22
JR 1/22
,m¡dgo 3/25.
itfD¡cr.Àf, L/ L

Juet 3/L2 4/3 s/).2 6/3 611
719

Þ

^ . 
]-l'-z

817 8/t8
t/3 zlLg 3./rB 4/3 4/7
5/tB

s/2s 6/2
112

L/LA t/t1 rlzt 5/6
DrÀ¡rçßtrr rlL4 2/te
Pt¡lDÈlflE t/ |

4lts
2/25 3/ 4
6/5

lls

1,le 2/r 7lzL

2/23 3/2
2/r3 Zl2L 3/8 4/t

B11 6/7e

7/6
1 /t2

slto all"

3/e 3/ro
Èl,o¡¡ 6 / to

3lt6 5/23 s/23 6/6
6/6 6/7 6/L3

5/22

K
rlEgd@ 7/3
KIRX!ÀND t/16
tr¡or 4/16 5/2

6/20
k¡æl¡doe¡blr

6/3 6/6 6/7

z/24

I 13
tl20

á/2s
t e/6 418

rgrl 5/25
4/to

r¡ 7/6
llhc s/1. s/e
lLEitrÈl.oB3 5/20
ll.s¡ 5 / LO

ro 5/2
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MARY MCCANN

From:
Sent:
To:
Cc:
Subfect:

@otzt otø

tclare@kirkland.com
iv;å;Ëð;t;Ñovember 12, zoos 1 1 :47 AM
MARY MCCANN
lanno, Joseph; MARY MCCANN; dconnell@jenner-com
RE: Coleman v. Morgan Stanley

Have forwarded to ctient for review'

MEMßsearcylaw.corn on Ji-/12/2003 11:51:09 AM

To: "fanno,,Joseph" <Jlanno0caritonrtelds'com>
cc: Thomas ClareTWashington DClKirkland-EllisGK&E'

"¡ÃRY MCCANNn <MEMGSearcyLaw. com>l
. dconneJ.Ißjenner.com

Subject: RE: Coleman v. Þlorgan Stanley

Awaiting your response. Statusr please' Thank you'

Mary Mccann, secretàry to Jack Scarola

-----original Message-----
frorn: Iaino¡ Joseph fmailto:JlannoßCar1EonFields'com]
Ser¡tr Tuesday, November 11, 2003 9:.41 Al'l'

1o: .MARY ÈICCANN

SubJect: RE¡ Coleman v- Morgan S¿anley

I Ì¡ad to forward Èo T. Clare since it uas his
.agreement. Please coPY
him with any e-nails on this case.

Thanks

* * f ** *** *******************************

The information contained in this comnunicatLon is
confidential, may be
attorney-cJ.ient privílegedr may constitute attorney
work product, and is
inl.nã.a onry for the use of t'he addressee' rt is the
propertY of

I

Joe

,Ioseph fanno, Jr., Esguire
Carlton Fields, P-À'
222 Lakevíew Avenue
suite 1400
llest PaIm Þeach, FL 33401'
(561) 659-7070
(561) 659-7368 facslmlle
j iannoGcarltonfields - com
wl¡w. carltonfields. com
*******************************************************+*********rt******
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car¿Lon.Fields' Unauthorized use, disclosure or
copyÍng of this
co-m¡nunication or any Part thereof is strlctly
prohibited and maY be
unlawful. For a coPy of Carlton Fieldsr Privacy
Policy. please vislt
á"r "äf"ite 

at http: / /wuu'carltonfields''com/privacy'htm.

***}******************l**tÈ**}***************t*******t***}********ìr*****

************i*l*****r * r*** *************

Øorgzoro

-----original Message-----
From: òfAÃY ÞíCCANN lmallto:MEM@SearcyLaw.com]
Senti Tuesday, November 1I, 2003 9:40 À!l
To: Ianno¡ JosePh
Cc: MÀRY MCCANN; dconnellgjenner.com
Subject: Coleman v- Horgan stanley

Please see aÈtached proposed Agreed Order
(Parent) Holdings
Inc, rs .Motion to Compel Concernlng E-MaiIs
review and apProval
prior Èo submisslon to the Court.

on Colernan

for your

Please get-back to me at your earliest possible
opportunity. Thank.you'

JS./mm
<<doc 103 SDBE.DOC>>

*************t*****Ù*****************************t**********************

** * * * ***:!* * ******** *** *** *

Privilegetl and Confldential

The ínforrnation contaÍned in thls e-nail message ls
intended fo¡ the use
of the indiviêlual or entity to which it is addressed
and rnay conÈain
ínformãtion thât is proprietary, privileged'
confidential, and exenPf
f¡om dfsclosure under'aPPLicable I'aws' If the reader
of this message is
not the intenãed recipient, or the ernployee or agent
responslble for
delìveiy to the intended recipient, you are hereby
notified that anY
use, printing, reproduction, dfsclosure or
dissemination of this
conununlcatÍon may be subject to legal restricÈton or
sánction.

*****************lrt*************************************lr********13******

7

***t *******l*tt****t******
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¡

#2305E0/mm

cOLElvfAN (PAREN[) HOLDINGS INC.'

Plaintiffs,

CASENO:2003 CA 00s045 AI

MORGAN STAI.ILEY & CO-;ôIC.,

Defendant'

¡

rlils ceusE is heforc the court upon coleman (P"renÐ Holdings Inc'fs Motion to

Compel Conï*, E-mails, and the subsequent stiptrlation of tbe parties, uIX)n consideration of

:
whicb, it is bcrebY,

ORDERED and ADJUDGED:

i. The Ðefendant sball within l0 days of the date'of this order produceall marcriats

-rr-,--- ôr^-
submitted to rcgulators i¡ connection with any investigation of Morgm Stanley's e-

. nail retention Policies;

Z. To the extent any restrictions may limit the ability of the Defendant to:comply with

the provisions of Paragraph 2. of hib Order, the Defendant shall coonerafl in gogd

faitb to secure tbe removal of those restrictions'

3. l¡fithin 15 days following the production oalled for in Paraglaph 1, each party shall

produce a corporale repres€ntative to be deposed at a mutually agreeable time and

place to tcstiry pursuant to the provisions of Rule 1.310, F.R Civ' P' concerning that

party's e-mail rcteîtion policies, practices and procedrnes at all times material to the

IN TITE CIRü-NT COURT OF T}IE '

FIFTEENTH JUDICI/'L CIRCUIT, IN

AND FOR PALM BEr\CH COUNITY'

FLORIDA

vs.

I
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Coleman Holdi¡g\ Inc. vs Morgan Stanley & 9ory*y
CæcNo::2ffi3 C.A 005045 AI
Ordcr

day of 2003

øorb/016

claims assertÞd herein and also Gonceming tbe ability, pfocgdure, time, labor and

expe¡se involved in rcûieving e-mails generated ôning the retevant time p9iioill
.:

DoNE AND ORDERED at west Palm Beach, Palm Beacþ countv, Florida' üfti r' ::

BLIZABETH T. MAASS :

CIRCUIT COIIRT-ruDGE

Copies have bcen fumished to all cor¡r¡ssl on the aflached cormsel list.

2
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Colcman Holdings, Ind. vs Morgan Stm¡cy & Company

Case No.:2003 CA 005045 AI
Ordor

@otozoto

cotnÌsEl- I,ß1

.: Joseph lanno,.Jr., Esqute
Carlton Fields, et al.
222l,akev¡rew Avenue
suirel400

'West Palm Bèach, FL 33401

Thomas D.: Yannùcci, P'C.
Thomas A. Clare '

B¡ètt'McGurk
Kirkland and Ellis
655 lsth Sueet, N.W., Suito 1200
'tüashington' DC 20005

' Jerold S. SolovY, Esq.

Jernner & Bloclq LLC
One IBM Plaza

. suire 4400
Chicago,IL606ll

iack Scarola, Esg.
Searcy Denney Scarola Ba¡nbåú & Shipley
P.O. Drawer 3626
West Palm Beacb, FL3Y02

3
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E W r[¡ ¡ucH of]rÊÈ:

2'!Ð PÀLI¡ BSACH ]AXES BLVII
wEsl PAl, BilCll, FLORIOA 33.0C

P.O. Df, rr8R 382¡
wEsf Pu BEAC}I,FTOÈo^ Bam

ls r I ol{Fõ:¡oo
1.8F7¡Oå60t
F¿i(: (ð0ll 4t8{7t

O lALlâUAllEE-OtÍrcEi

P.O. ot^wER !230
f^tt ÀßÈE. FroRlò^ !290?

(esól r¡¡'rs¡o
l{*al0.70ll

FAx: l@) 22+780?

B oot zor e

S

8- t

t
at

aûoRtEYS 
^'t 

t¡W:

ñogant¡ lA,(¿R
F, OTGGOtr ôAÐIUR.I.

t tlc€ Þtocx'
F¡¡I L DÈrtIF', JR.'

. 6EAlt C, DORICK
J XES 19. gUSf ¡AOtr, Jn,

DAVIO K XEIIÍY, JR'
wlllN l- xlllo

û!ù¡ltYL L. lHtS'
wrrlÀÀl 

^ 
lloflrct'

o^I,rÞ J. s^trl'
Jollll 8cA¡oì¡'

CHNFÌ¡II O. gEARCY'

HARßY À S}GVI'¡
JO}N 

^ 
SHPr.Êl ll'

CHiBIOPHER K. SPEED'
t(À¡Ël{ E. lÊnf,Y

G, gÁLVn stAaFINÉ.R nr
o^vlD ¡. Hm'

'ah^ÂEHotæRs

P^¡ LEO IB:

Vle Hand Deliverv
Novsmber 19,2003

Hon. Elizabeth T. Maass

Palm Beach CountY Courthouse
.Room #11.1208
205 Nortb Dixie HighwaY
WestPahBeach,FL 33401

Re: Coleman @arent) ]lslrlings Inc. vs Morgan Stanley & Company

Case No. 2003 CÀ 005045 AI
MatterNo.: 029986-230580

Dear Judge Maass:

A proposed ordef was submitted to the Corut by nail conceming a motion to compel

¿irèctê¿ at the production of information concerning emails. The'Defendants have

zubsequently Oj""tø by lctter of Novemlrer lE to the entry of that Order and the

accompanying motion has been filed and noticed for hearing in response to that

objection.

utnlE J, 3RJG68
¡PAI¡E L ffiY

orilÉ J. cåuow Y
Et¡¡llo Dl^ll Nlßl
BV¡Þ Y9- s¡ronË

. llD e xuEsâ

.JÀI'ES PEÎER LOVE
ctGlEroÊlEF I ã.Aro

to¡E fl ll, PflcHER
wrtl^t¡ lt SE aoD

KÀTHLEÐI SIMO'¡
STR/E l|. BUllll

I,YALIEN À gf ¡'
m P- at¡.uvl¡l
HN J. WAS}I

Ò€oñot K. lïEfHEnþÛltll
MðON HBIflOÀX

,

Joseph lanno, Esq. (Via Fax)
Thomas A. Clare, Esq. (Via Fax)
Jenner & Bloclç LLC Ma Fær)

ÆffisFÃ
ffitSEåRGTI¡W.GOil
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IN THE CIRCTIIT COT]RT OF THE
FIF'I'EENTH JIIDICIAL CIRCUIT
IN AND FOR PALM BEACH
COLINTY,FLORIDA

CASE NO: 03 CA-00s165 AG

COLEMAN (PARENT) HOLDINGS, NC ,

Plaintiff,

v.

MORGAN S]'ANLEY & CO., INCORPORATED,

Defendant.

DEFENDANT'S NOTICE OF SERVING CONFIDENTIAL ANSWERS TO PLAINTIFFS
SECOND SET OF INTERROGATORIES

Defendant Morgan Stanley & Co., lncorporated, by and through their undersigned

counsel, hereby give notice that Defendant served confidential answers to Plaintiffls Second Set

of lnterrogatories, on this lst day of December, 2003.

16div-001013



Dated: December 1,2003
D, Yannucci, P.C.

Thomas A. Cla¡e
Zhonette Brorvn
Larissa Paule-Carres

Brett H. McGurk
Kathryn DeBord
KIRKLAND & ELLIS LLP
655 l5th Sheet, N.W. - Suite 1200

Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 879-5200

Joseph lamo, Jr. (FL Bar # 655351)

CARLTON FIELDS, P.A.
222Lakeview Ave,, Suite 1400

West Palm Beach, FL 33401

Telephone: (56i) 659-7070
Facsimile: (561) 659-7368

Counsel for Defendant
Morgan Stanley & Co.Incorporated

1
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CERTIFICATE OFSERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

facsimile and e-mail to all counsel of record on the attached service list on this lst day of

December,2003

Thomas D. Yannucci, P.C.
Thomas A. Clare
Zhonette Brown
Larissa Paule-Carres
Brett H. McGurk
KathÐ/n DeBord
KIRKLAND & ELLIS LLP
655 15'h Sûeet, N.V/. - Suits 1200

'Washingtor¡ D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 819-5200

Counsel for Defendant
Morgan Stanley & Co.Incorporated

Joseph lanno, Jr. (FL Bar # 655351)
CARLTON FTELDS, P.A.
22ZLakeview Ave., Suite 1400

West Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-maii:jianno

Kathryn DeBord

J
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SER\IICE LIST

John Scæola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Counsel for Plaintiff

Jerold S. Solovy
JENNER & BLOCK LLC
One IBM Plaza

Suite 4400
Chicago, Illinois 6061 1

Counsel for Plaintiff

4
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IN TTM FIFTEENTH JUDICIAL CIRCUTI
IN AND FOR PALM BEACH COLINTY,
FLORIDA

CASE NO. CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
vs.

MORGAN STANLEY & CO ,INC.,
Defendant(s).

SETTLEMENT AGRXBMENT

THIS CAUSE came before the Cou¡r November 25,2003 on Defendant's Morion to

Compel Production of Settlement Agreement, with all parties and Arthur Andersen welì

represented by counsel. Based on the proceedings before the coun, it is,

ORDERED AND ADJUDGED that the Motion is Granted, in part, and Denied, in

pañ. Defendant shall have access to that document attached hereto as Exhibit 1, excluding those

portions redacted by the Court. The Court has sealed a complete copy of the Settlement

Agreement and placed it in the Court file. The sealed envelope shalì not be unsealed or removed

from the Court file rvithout furlher order of this or an appellate court. The undersigned's Judicial

Assistant shall supply Plaintiffls counsel with a conformed copy of this Order on request made no

earlier than l2:00 noon on December 5, 2003. The uncìe rsigned's Judicial Assistant shall supply

Defendant's counsel with a conformed copy of this Order on request made no earlier than -i;00

p.m. on December 8, 2003. The Court file shalìnot be released from the undersigned's

Chambers before 4:00 p.m. on Decembe r 9,2003. It is furrher

ORDERED AND ADJUDGED that Exhibit deemed "Confidential" and

subject to the tems of the parties' Stipulated Confi entered July 31,2003

DONE AND ORDERED in West p
day of December, 2003.

, Palm Beach County, Florida, th
U

isL

ELIZABETH T. MAASS
Circuit Court Judge

D

16div-001017



copies funrished, without Exhibrt:

Joseph lanno, Jr., Esq.

222Lakeview Ave., Suite 1400
West Palm Beach, FL 33401

Thomas D. Yannuccl
655 l5th Streer, NW, Suite 1200

Washington DC 20005

John Scarola, Esq.

2139 Palm Beach Lakes Blvd
West Palm Beach, FL 33409

Jeroid S. Solovy, Esq.

One IBM Plaza, Suire 4400
Chicago, Il 60611

Mark F. Bideau, Esq.

111 S. Flagler Dr., Suire 300E
West Palm Beach, FL 33401

David M, Wells, Esq.

50 N. Laura Street, Suite 3300
Jacksonville,FL 32202
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NT AGREEIVIENT

This AGREEMENT, made as of the lOth day of October, 2002,by a.nd among A¡thur
A¡dersen LLP, an Illinois limited liabilitypartnership, Coleman (Parent) Holdings, Inc., a

l)elaware corporation, New Coleman Holdings, Irc., a Delaware corporation, MacAndrervs &
Forbes Holdings, lnc., a Delaware corporation, and Mafco Holdings, Inc,, a Delawa¡e
corporation (each of w'hich is refened to herein as a "Party" and all of which a¡e refened to
herein collectively as the "Parties").

\yllEREAS, Coleman (Parent) Holdings,Inc. has commenced litigation against Arthur
Andersen LLP, Andersen Worldrvide Société Coopératil'e, a Srviss cooperativ'e organization,
Arthur A¡dersen & Co (a Canadian entity), A¡thur Andersen & Co. (a Hong Kong entity), Ruiz,
Urquiza yCia, S.C. (a lvfexican entity), Piernavieja, Porta, Cachaleiro & Asociados (a
Venezuelan entity), Arthur A¡dersen (a United Kingdom entity) and Phillip E. Harlorv, an

inciividual, in an action captioned Coleman (Parent) Holdings.lnc. v. ArthurA¡dersen LLP et

al., Case No.: CA 0l -06062 AN-Rapp (in the Circuit Court of the Fifteenth Judicial Circuit in
and for Palm Beach County, Florida) (the "Coleman Action"), seeking to recover losses arising
from its transfer of its controlling interest in The Coleman Company, lnc, to Sunbeam
Corporation, Inc. ("Sunbeam") on l"la¡ch 30, 1998, !n exchange for shares olSunbçam stock,
plus other consideration;

\\T{EREAS, the Parries desire to resoive and senle on the terms and conditions set forth
herein their differences and disputes fully and finally without protracted litigation and rvithout in
any way acknorvledging any fault or liability on the part of Arthur Andersen LLP, Phillip E,

Harlorv or any other defendant or proposed defendant;

NOW, THEREFORE,IT IS HEREBY STIPLILATED AND AGR-EED, by and among

the undersigned, that:

l. Defined Terms. The follorving terms used in this Agreement shallhave the follorving
meanings:

a. "AALLP" shall mea¡:

A¡thur Andersen LLP, an Illinois limited liability partnership;

ii. the respective past and present subsidiaries, parents, predecessors,

Member Firms, affìliates of all types, including without limitation cooperating,

representative, affiliate , and related firms, and divisions of A¡thur Andersen LLP;

iii, all past and present partners, members, officers, directors, principals,

shareholders, advisors, agents and employees ofA¡thur A¡dersen LLP and/or ofany
entity covered by subparagraphs (i) and (ii) above;

iç'. all heirs, executors, administrators, spouses, assigrs, and bankruptcy

estates oI any person or entity covered by subparagraph (iii) above; and

\
WD2000: NY 475135.5

Ex\"rbil
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v. all successorslo, acquirers of, merger pa¡tners of, or entities that have
otherwise entered into a contåctual arrangement with respect to association, cooperation,
coordination, combination or integralion of their businesses (norv or in the futue) with,
Arthur Andersen LLP or any person or entity covered by subparagraphs (ii), (iii), or (iv)
above (including without limitation successors to, acquirers or merger partners of, or
contraclual counterparties rvith respect to any portions or assets (including personnel and
clients) of Arthur Andersen LLP or of any person or entity covered by subparagraphs (ii),
(iii), or (iv) above) and all alfrliates of any type of any such successoÍ, acquirer, merger
partner, or contractual counterparty (including without limitation any rvorldwide
organization rv ith rvhich any such person or entity may be associated); provided,
horvever, that such successors, acquirers, merger partners, contraclual counterparties, or
afhliates of any oI them a¡e deemed to be A¡thur A¡dersen LLp only r,vith respect to
claims against them based on, arising out of, or related to acts oromissions of A¡thur
A¡dersen LLP, or any person or entity covered by subparagraphs (ii), (iii), or (iv) above.

b. "AWSC" shall mean Andersen Worldrvide Société Coopérative, a cooperarive
organization fonned under the Srviss Code of Obligations and domiciled in Geneva, Srvitzerland.

c. "AWSC Enrity" shall mean:

i. all current and former firms worldrvide that have each entered into a
"Member Firm Interfinn Agreement" rvith AWSC (each a "Member Firm"), including
without limitation AAILP, the Defendant Member Firms; Andersen Legal, CV;
Accenture LLP (fonneriy knorvn as A¡dersen Consulting LLP); Accenture Partners, SC
(formerly known as A¡dersen Consuiting Partners, SC); all other firms formerly knorvn
as A¡dersen Consulting; and Accenture Ltd.;

ii. the respective past and present subsidiaries, parents, predecessors,
Member Firms, aff,rliates of all types, including rvithout limitation cooperating,
representative, a[fìliate , and related frrms, and divisions of AWSC and./or of any person
or entity covered by subparagraph (i) above;

iii. all past and present partners, members, offrcers, directors, principals,
sha¡eholders, advisors, agents and employees of AWSC and/or of any person or entity
covered by subparagraphs (i) or (ii) above;

iv. alI heirs, executors, administrators, spouses, assigns, and bankruptcy
estates of any person or entity covered by subparagraph (iii) above; and

v. all successors to, acquirers of, merger partners of, or entities that have

othenvise entered into a contractual arrangement rvith respect to association, cooperation,
coordination, combination or integration of their businesses (norv or in the future) with,
AWSC or any person or entity covered by subparagraphs (i), (ii), (iii), or (iv) above
(including rvithout limitation successors to, acquirers or merger partners of, or contractual
counterparties rvith respect to anyportions or assets (including personnel and clients) of
AWSC or o[any person or entity covered by subparagraphs (i), (ii), (iii), or (iv) above)

and all affiliates of any type of any such successor, acquirer, merger partner, or
contractual counterparty (including without limitation any rvorldrvide organization rvith
rvhich any such person or entity may be associated); provided, holever, that such

2
\YD2000: NY 475125.5
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successors, acquirers, mergei'¡rartners, contracrual counterparties, or affrliates of any of
them a¡e deemed to be AWSC Entities only with respect to claims against thern based on,
arising out of, or related to acts or omissions of AV/SC, or any person or entity covered
by subparagraphs (i), (ii), (iii), or (iv) above.

d. "MacA¡drew's" shall mean lvlacA¡drervs & Forbes Holdings, Inc. and Mafco
Holdings, Inc., and allof theirdirect and indirect parents, subsidiaries, divisions, joint ventures,
predecessors, successors, assigns, shareholders and any person or entity in rvhich any ofthem
has a controlling interest.

e. "Colema¡" shall mean Coleman (Parent) Holdings, Inc. and New Coleman
Holdings, Inc. and all of their direct and indirect parents, subsidiaries, divisions, joint ventures,
predecessors, successors, assi-rns, shareholders and any person or entily in rvhich any of them
has a controlling inlerest.

f. "Deiendant ñlember Firms" shall mean the cunent and former Member Finns of
AWSC pre sentlv name d as de fenda¡rts in the Coleman Action, specifìcally A¡hur Andersen &
Co. (a Canadian entity), Ar-thur Andersen & Co. (a Hong Kong entity), Ruiz, Urquiza y Cia, S.C
(a Mexican entity), Piernavieja, Porta, Cachafeiro & Asociados (a Venezuelan entity), and
Arthur A¡dersen (a United Kingdom entity),

g "Harlow" shall mean Phillip E. Ha¡lorv

h. "Released Claims" shall mean any and all claims or causes oIaction of any narure
rvhatsoever that Coleman anüor MacAndrervs has, had, or may have against AALLP, AWSC,
and/or any other AWSC Entity or Harlow or that AALLP, AWSC, and/or any other AWSC
Entity or Harlorv has, had, or may have against Coleman and/or MacA¡drervs, which claims or
causes of action (i) arise in or relate to the Coleman Action and/or (ii) are based on, arise out of,
or relate to, directly or indirectly, the transfer or sale by Coleman or MacAndrervs of the
controlling interest in The Colema¡ Company, lnc. to Sunbeam on March 30, 1998, in exchange
for sha¡es of Sunbeam stock a¡rd other consideration, Coleman's and/or MacA¡drelvs' purchase

of shares of stock of Sunbeam, the seftlement betrveen Coleman and./or MacAndrervs and

Sunbeam pursuanl to which Coleman and/or MacAndrervs obtained warra¡ts to purchase

Sunbeam stock, Coleman's and/or MacAndrews' orvnership of shares of stock, and 
"vanants 

to
purchase the stock, of Sunbeam, or any sen ices (audit, tax, business consulting, or othenvise)
provided to Sunbeam (or any entity affrliated with Sunbeam) by AWSC, AALLP or any other
AWSC Entity or Harlorv.

" 2. Settlement Payment. On or before October 17,2002, AAILP shall transfer by
rvire to Coleman funds in the amount of S70 million U.S. dollars (the "Senlement Payment") as

follorvs :

J
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Coleman and MacAndrews agree thõt AALLP alone is responsible for making the Settlement
Payment, and that neither AWSC nor any AwSC Entity (other than AALLP) shall be
responsible for making such payment.

3. Dismissal of Coleman Action

a. Upon receipt of the Settlement Payrnent by Coleman (the "E[fective Dare"),
Coleman a¡d AALLP shallpromptly lile the Joint lvlolion for Stafng the Proceeding in the
ColemanAction,whichJointMotionisa¡rnexedheretoasExhibitA. Uponexecurionofthis
Agreement, Coleman shall provide to Curtis, Mallet-Prevost, Colr & Mosle LLP ("Curris") a

signed Notice of Dismissal With Prejudice of the Coleman Action (it being understood that each
of the parties to the Coleman Action shallbear its own fees and cosrs), the original of which is
annexed hereto as Exhibit B and shallbe ha¡dled in accordance rvith the terms of this Paragraph
3. Curtis shallretain the Notice of Dismissal With Prejudice untìlone hundred (100) days after
the Effective Date, at rvhich time Curtis shall, subject to the provisions of this Paragraph 3 and
rvith the authorization of Coleman rvhich is hereby given, file the Notice of DismissalWith
Prejudice rvith the courl in the Coleman Action and effectuate service on the parties to the
Coleman Action (hereinafter in this Paragraph, allreferences to f rling the Notice of Dismissal
With Prejudice shall include service thereof on such parties). If rvithin the 100 day period
follorving the Effective Date, AALLP becomes the subjecr of a voluntary or involuntary petition
under Title I I of the United States Code, Coleman shallhave the right to exercise one of the
follorving options, rvhich option must be exercised by written notice (the "Option Notice")
delivered to AALLP rvithin 30 days of the date of the fìling of such petition: (i) Coleman shall
retain the Settlement Payment, in which case Curtis shall file the Notice olDismissalWith
Prejudíce promptly upon receipt of the Option Notice; or (ii) Coleman shallrelum the Settlement
Payment in full(together with interest thereon from the Effective Date to the date of the return at
the rate of 3% per annum) (the "Return Payment"), in rvhich case Curtis shallnot file the Notice
of Dismissal \\¡ith Prejudice, Coleman shall make the Rerurn Payment to AALLP on or before
the 40th day follorving the date of the filing of the petition, and, upon Coleman making the
Retum Payment, Curtis shallreturn the Notice of Dismissal With Prejudice to counsel for
Coleman, this Agreement, including all covenants, promises, and releases herein, shail be null
and void, and subject to the applicable provisions of the Bankruptcy Code, Coleman shall be

permitted to seek to have the automatic stay lifted and the stay of the Coleman Action vacated.
With respect to the foregoing, it is agreed thal, in the event that (x) Coleman fails for any reason

to provide the Option Notice to AALLP in accordance rvith the preceding sentence rvithin the 30
day period follorving the date of the filing of the petition by or against AAILP, or (y) if Coleman
elects the option set forth in (ii) above but fails to maile the Return Payment in ñ.lii to AALLP as

required on or before the 40th day follorving the date oIthe fiting of the petition by or against

AALLP, such failure shall be deemed to constitute an automatic election by Cole man under the

option set forth in (i) above.

b. Nonvithstanding the foregoing, in the event that during the 100 day period

follorving the Effective Date (i) AALLP becomes the subject of an involuntary petition under

Title I 1 of the United States Code and AALLP challenges the filing of said petition, and (ii)
Coleman has given an Option Notice wiih respect to option (ii) in subsection r. of this-Faragraph
3, then Coleman shall have no obligation during the pendency of the challense by AALLP to

make the Retum Payment and (x) in the event that AALLP's challenge is upheld such that the

involuntary petition is dismissed, Coleman's Option Notice shall be deemed void ab initio,
Coleman shall retain the Settlement Payment and Curtis shall file the Notice of Dismissal With
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Prejudice provided at least 100 days'lras expired belween the Effective Date and the date of
dismissal of such involuntary petition (or it 100 days has not expired, upon the expiration of the

100 day period following the Effective Date);or (y) in the event that AALLP's challenge is

denied such that the involuntary petition stands, Coleman shall have 30 days ûom the date that

the order of the Bank¡uptcy Court is entered upholding the validity of the involuntary petition to
either (i) ma-ke the Rerurn Payment (in which case, Curlis shall return the Notice of Dismissal

With Prejudice to counsel for Coleman, this Agreement, including all covenants, promises, and

releases herein, shallbe nulland void, and subject to the applicable provisions of the Bankruptcy

Code, Coleman shalibe permitted to seek to have the automatic stay lifted and the stay of the

Coteman Action vacated), or (ii) change its election and chose option (i) in a. of this Paragraph 3

c. Up to l0 days pnor to the day <jn rvhich an Option Notice is required to be made,

Coleman may elecr to extend the date upon rvhich an Option Notice is re quired to be made for a

period of 60 days (the "Extension Period") by giving rvriften notice of such raquest to AALLP
(the "Extension Notice") and such Extension Period shall be deemed to automaticall¡' occur

unless AAILP gives rvritten notice to Coleman rvithin 5 days of AALLP's receipt oIthe
Extension Notice that AALLP objects to the Extension Period, in rvhich case there shall be no

Extension Period and the Option Notice required to be made under subsection a. shall be made

rvithin 5 days o[ the receipt by Coleman oI AALLP's objection. I¡ the event an Extension Period

is requested and not objected to by fu4¡¡P, then, in such event, Coleman shell be entitled to

continue to request additionalExtension Periods i¡ accordance rvith this subsection c. until such

time as AALLP objects to an Extension Period in rvhich case the Option Notice required to be

given pursuant to subsection a. shall be made rvithin 5 days of the receipt by Colema-n of
AALLP's objection and no further Extension Notices may be given.

d. ln the event that an involunlary petition is converted to a voluntary petition or an

Order for Relief is entered in the involuntary case, then the provisions of subsection a. above

shall control, rvith the date of conversion or the date on which the Order of Relief is entered

constituting the "date of the filing of such petition" as set forth in the fourth sentence of
subsection a.

4. ÌVIutual Releases. As of the "Eftèctive Date"

a. Each of Coleman and MacAndrervs, for itself a¡rd its respective subsidiaries,

controlled companies, agents, representatives, ofltcers, directors, employees, pai'tners,

successors, urrigr,r, heiri, executors, administrators, attomeys and shareholders (collectively, the

"Coleman Releasors"), for good and valuable consideration, receipt of which is hereby

acknorvledged, releases, remises-and-forever discharges-AWSC; AALtP, Harlorv and each and

.u.ry AwSC Entity, and the present and former subsidia¡ies, parents, insurers, agents,

repråsentatives, officers, directors, employees, principals, partners, members, shareholders,

,u...rrorr, assigns, heirs, executors, administrators and attorneys of AWSC, A-A'LLP, Harlorv

and every other AWSC Entity (collectively, the ''AA ReÌeasees"), from all menner of actions,

causes oiaction, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills,

specialties, covenants, contracts, guarantees, controversies, agreements, promises, varian^ces,

trespasses, damages, judgments, extents, executions, claims and demands whatsoever, of
rvhatever kind Or nature, whether knorvn or unknown' or suspected or unsuspected, direct or by

assignment, in law or in equity, that the Coleman Reieasors ever had, norv have or may have in

the future for, upon, o, by ,.uson of any matter, cause or thing rvhatever, fiom the beginning of

-)
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the World to the Effective Date, retatjng in any \!'ay to the Released Claims; provided, horvever,

that nothing herein shall constirute a ielease of AALLP's obligations under this Agieement.

b. AALLP, for itsell Harlorv, AWSC and all other AWSC Entities, and each of its

or his respective subsidiaries, controlled companies, agents, representatives, offìcers, directors,

employeés, partners, successors, assigrrs, heirs, executors, administrators, aRomeys and

sUuentt¿eri (collectively, the "Afr Releasors"), for good and valuable consideration, receipt of

rvhich is hereby acknowledged, releases, remises and forever discharges Coleman a¡d

MacAndrervs, ãnd the presEnt and former subsidiaries, parents, insurers, agents, representatives,

ofhcers, directors, emp[oyees, principals, partners, members, sha¡eholders, successors, assigns,

and attorneys of Coleman and MacA¡drervs (collectiveiy, the "Coleman Releasees") from all

manner oIactions, causes of action, suits, debts, dues, sums oImoney, accounts, reckonings,

bondS, billS, SpeCialtieS, COvenants, cOntracts, guarantees, controversies, agree ments, promiSeS,

variances, treSpasses, damages, judgments, eXtents, executions, claims and demands whatsoever,

of rvhatever kind or narure,ivhether k¡oln or unknotvm, or suspected or unsuspected, direct or

by assignment, in larv or in equity, that the AA Releasors ever had, now have or may have in the

future ior, upon, or by reason of any maner, cause or thing rvhateve r, from the beginning of the

World to the Effective Date, relating in any way to the Released Claims; provided, horvever, that

nothing herein shall constirute a release of Coleman's and/or MacAndrervs' obligations under

this Agreement.

5. In d emnification.

a. ln the evenr that Coleman or MacAndrews cotnmences an action or other$'lse

pursues a recovery against any person or entity not released hereunder (for purposes of this

þaragraph 5 a. only, a "Third Þátty"¡ rvith respect to any claim based on, arising out of, or related

io, al.itty or indiiectly, the transler or sale by Coleman or MacA¡drews of the controlling

interest in The Coleman Company, I¡c. to Sunbeam on March 30, 1998, in exchange for shares

of Sunbeam stock and other cònsideration, Coleman's and/or Ìvf acAndrews' purchase of shares

of stock of the Sunbeam Corporation, the settlement behveen Coleman and/or MacAndretvs and

Sunbeam pursuant to rvhich òoleman and/or MacAndrervs obtained warrants to purchase

Sunbeam stock, Coleman's and/or MacAndrews' owl1ership of shares of stock, and warrants to

purchase the stock, of Sunbeam, and such Third Pany makes any claim (rvhelher in the same

äction or othenvise) relating in any malìner to Sunbeam or any services (audit, tax, business

consulting, or othenvise) piovided to Sunbeam (or any entity affìliated rvith Sunbeam), by

AWSC, AALLP or any oiher AWSC Entity or Harlow against any AA Releasee, then Coleman

and MacAndrervs shali indemnify and holá such AA Releasee harmless from all losses and

daqages (including, rvithout limitation, reasonable attorneys' fees) incurred in connection rvith

,u.fi iuiÀ sucn tnãi the AA Releasee rvill have no obligation to make any pa)ment to any such

Third Party.

b. ln the event that AALLP or any Awsc Entity commences aJ1 action or othenvise

pursues a recovery against any person or entity not released hereunder (for purposes oi this

paragraph 5 b. only, a "Thirdþutty") rvith resiect to any claim based on, arising out of, or related

to, directly or indirectly, the Settlément Payment made pursuant to this Agreement' the transfer

or sale by Coleman or'lviacAndrervs of the controlling interest in The Colemur Company, lnc' to

Sunbeam on March 30, 1998, in exchange for sharesãf Sunbearn stock and other consideration'

Coleman,s and/or Macindrervs' purchase of sha¡es of stock of the Sunbeam Corporation, the

settlement benveen Coleman and/or MacA¡drervs and Sunbeam pursuant to rvhich Coleman
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and/or MacAndrervs obtained warrants to purchase Sunbeam stock, Coleman's and/or

MacAndrervs' ownership of sha¡es of stock, and rvarrants to purchase the stock, of Sunbeam, and

such Thjrd Party makes any clairn (whether in the same action or otherwise) relating in any

manner to Sunbeam or any services (audit, tar, business consulting, or othenvise) provided to

Sunbeam (or any entity aff-rliated with Sunbeam), by AWSC, AAILP or aqy other AWSC Entity

or Ha¡low against any Coleman Releasee, then AALLP shall indemnify and hold such Colema¡

Releasee harmless from all losses and damages (including, without limitation, reasonable

attorneys' fees) incuned in connection rvith such claim such that the Coleman Releasee wìll have

no obligation to make any payment to any such Third Party.

6. Confidentialily of Settlement and Settlement Discussions.

(a) Each of Coleman and MacA¡drervs, for itself and its subsidianes, and AALLP,

for itself, AWSC, and the other AWSC Entities hereby:

(i) represent, covenant and rvarrant that they and their counsel shaì1, for alI time,

mainrain the confidentiality of, and not disclose the terms oI this Agreemenl; the amounts-of the

payments set forth in Paragraph 2, the identity of the other parties to this Agreement, or the

negotiations a:rd discussions that led up to this Agreement (collectively, "Confrdential Mafters"),

a¡rã shall agree to take all reasonable steps to ensure the confldentiality of Confidential Matters,

including, but not limited to, by not (i) making any statements of any kind to the press

concerning any Conhdential Matters, or (ii) voluntariiy shorving or giving this Agreement or

disclosing any other Confrdential Malte rs to any other person or entity, except as may be

required by siatute, rule, regulation, generally accepted accounling principles, court order,

,ubpo"nr ór simila¡ legal process, or as othenvise required by larv or relevant stock exchange,

andexcept as rnay be reasonably necessary for any of the Coleman Releasors or AA Releasors to

make claims as to available insurance;

(ii) agree that, nohvithstanding the foregoing subsection (i), coleman and

MacA¡d¡ervs shall be permitted to disclose ConÍrdential Matlers to their accountants and in-

house counsel and, if truly necessary, to outside counsel (in addition to counsel of record in the

Coleman Action), all of rvhom must agree to be bound by the terms of this Paragraph 6;

(iii) agïee, in the ev'ent this Agreement is required to be filed or lodged rvith a court in

any proceeding,ãr Confìdential Matters are required to be disclosed in any such court

práce.ding, the Pany seeking to do so shall use reasonable efforts to preserve their

confidentiality under seal of court or other applicable procedures at alltimes;

matters are conñdential and require that such matters not be disclosed to any other person, except

as provided in this ParagraPh 6; and

(u) agree, in the event that any Party to this Agreement receives a subpoena or similar

demand that seeks to compel disclosure olany Conf-rdential lvfatters, that Party shallpromptly

infonn the other Parties to this Agreement of the receipt of the subpoena or other instrument so

that such other Parties shall have an appropriate opportunity to challenge the subpoena or

demand or to othenvise seek appropriãi" piotections rvith respect to the Confidential Matters'
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(b) Coleman and lvfacAnd¡ervs agree that, in the e vent Coleman or MacA¡drervs
discloses Confidential Matters in a manner other than those set forth in paragraph 6(a), it would
be difficult, costly or impossible to conclusively establish the amount of actual damages that
AALLP would suffer as a consequence thereof, and expressly agree that $3 million Ú.S. doll*t
shall constirute liquidated darnages for such breach, and that such amount represents a reasonable
pre'estimate of the aclual costs and damages rvhich rvould be sustained by AALLP in the event
of such a breach, and further agree that such amount is compensatory only, and not punitive or in
the nature o f a penalty and is, in any event, just, fair and reæonable under the circumsta¡ces.

7. No Evidence of Liabilit.v, Neither the fact nor the provisions ol this Agreement
shall in any manner be construed against any Party as an ack¡orvledgement, affirmation,
admission or evidence of any violation of law, liability or oI any rvrohgdoing of any nature
rvhatsoever. AALLP denies and continues to deny that it has committed any act or omission
giving rise to any violation of law, liability or of any rvronedoing of any nature whatsoever.

8. Representations

a. Each of Coleman and MacAndrervs hereby represents and wa:iants that neither
Coleman nor N'f acAndrews controls any entity (other than as alteged in the Coleman Action) that
holds any potential claim against any AA Releasee based on, arising out of, or related to, directly
or indirectly, the transfer or sale by Coleman or MacA¡drervs of the controlling interest in The
Coleman Company, lnc, to Sunbeam on l"farch 30, 1998, in exchange for sha¡es of Sunbeam
stock and other consideration, Colema¡'s a¡d/or MacAndrervs' purchase of sha¡es of stock of
Sunbeam, the settlement beFween Coleman and/or MacA¡drervs and Sunbeam pursuant to which
Coleman and/or lvf acA¡drervs obtained warrants to purchase Sunbeam stock, Coleman's and-/or
MacAndre,'vs' orvnership of sha¡es ol stock, a¡d warrants to purchase the stock, of Sunbeam, or
any services (audit, tax, business consulting, or othenvise) provided to Sunbeam (or any entity
affiliated rvith Sunbeam) by AWSC, AÁ,ILP or any other AWSC Entity or Ha¡low. Each of
Coleman and MacAndrews further represents and rva¡rants that it has the authority to enter into
this Agreement and to bind all persons and entities refened to in the respective definitions of
"Coleman" and MacAndrelvs" set forth herein. Each of Colema¡ and MacAndrews further
represents and rvarrants that it has not sold, assigned, transfened, or othenvise conveyed any of
the claims, rights or causes of action that it had, has, or may have against the AA Releasees.

b. AALLP hereby represe nts and rvarrants thal it does not conlrol any entity that
holds any potential claim against any Coleman Releasee bæed on, arising out of, or related to,
directly or indirectly, the transfer or sale by Coleman or lvfacA¡drervs of the controlling interest
in The Coleman Company, I¡c, to Sunbeam on March 30, 1998, in exchange for shares of
Sunbêam stock and other consideration, Colerna¡'s and/or lvfacAnd¡ews'purchase of shares of
stock of Sunbeam, the settlement belrveen Coleman and/or MacAndrews and Sunbeam pursuant
to rvhich Coleman and/or MacA¡drews obtained rvarrants to purchase Sunbeam stock,
Coleman's and/or MacAndrervs' olvnership of shares of stock, and rvarrants to purchase the
stock, olSunbe am, or any services (audit, tax, business consulting, or othe nvise) provided to
Sunbeam (or any entity affiliated rvith Sunbeam) by AWSC, AALLP or any other AWSC Entity
or Ha¡lorv. AALLP further represents and rvarrants that it has the authority to enter into this
Agreement and to bind all persons and entities refened to in the respective definitions of
"AALLP," "AWCS" and "AWSC Entities" and "Ha¡lorv" set forth herein. AALLP further
represents and rvarrants that it has not sold, assigned, translerred, or othenvise conveyed any of
the claims, rights or causes of action that it had, has, or may have against the Coleman Releasees
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9. Execution in Counterparts. This Agreement may be executed in lwo or more
counterparts, and all such cou¡terparts shall constirute one and the same instrument. This
Agreement shall be deemed to haye been executed when the Pa¡ties hereto each execute and

exchange counterparts thereof, which may be accomplished by facsimile or in person in
accordance rvith the convenience of the Parties. This Agreement is not binding and shall be of
no force and effect whatsoever unless and until this Agreement is executed by all Parties hereto.

To the extent of their fullauthority, Coleman, MacA¡drews and AALLP shaltcause their

respective afhliates, subsidiaries, conlrolled companies, agents, representatives, officers,
directors, employees, partners, succ€ssors, assigns and attorneys to take, or refrain from ta-king,

any action as may be necessary lor such affiliates, subsidia¡ies, controlled companies, agents,

representatives, offrcers, directors, employees, parlners, successors, assig¡s and attomeys to

comply rvith the releases and other undertakings contained ín this Agreement. The Parties agree

to take all reasonable steps, including the execution of additional documents, to effecruate the

provisions hereof, including, rvithout limitation, to effectuate the stay and the dismissal rvith

prejudice of the Coleman Action as contemplated in Paragraph 3.

10. Application of Nery York Larv. This Agreement shall be construed and enforced

in accordance rvith the laws of the State of Nerv York without re gard to the conf'lict of law
principles of the State of New York.

11. Entire Agreement. This Agreement represents the entire agreement of the

Pa¡ties. The Parties acknowledge that no representation or promise not expressly set forth in this

Agreement has been made by any of the Parties hereto or any of their agents, employees,

representatives or attorneys. No modification of, or amendment to, this Agreement shall be valid

unless it is in rvriting and signed by the Parties.

12. Notice. AII notices and other communications required or permifted to be given

to the Parties hereto in connection rvith this Agreement shall be given, in the case of notice to

Coleman and any of its affiliates, subsidia¡ies and/or controlled companies, to:

Coleman (Parent) Holdings lnc.
Altn: Barry F. Schrvartz, Esq.

35 East 62nd Street
Nerv York, New York 10021

rvith a copy to:

Jenner & Block, LLC (Ann: Jerold S. Solovy, Esq')

One IBM Plaza
Chicago, IL 60611

ln the case of notice to MacAndrews, to

MacAndrervs & Forbes Holdings lnc.

Attn: Barry F. Schwartz, Esq.

35 East 62^d Street
Nerv York, Nerv York 10021

rvith a copy to:
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Jen¡er & Btocþ LLC (Attn; Jerold S. Solovy, Esq.)

One IBM Plaza'
Chicago, IL 60ól I

And, in the case of notice to A¡thur Andersen LLP, to

A¡hur Andersen LLP
Attention: Lynne M. Raimondo, Esq.

33 West Mon¡oe Street

Chicago, Illinois 60603

with a copy to:

Curtis, Mallet-Prevost, Colt & Mosle
Attention: Eliot Lauer, Esq.

l0l Park Avenue
Nerv York, New York 10178

n{ WITNESS WHEREOF, ard intending to be legally bound, the Parties have executed the

foregoing Agreement.

COLEMAN (PARENT) HO Û.lGS, I

By,
Name: BanT F, Schwa¡tz
Title: Executive Vice President

NEW COLEMAN HOLDIN

By: G
Name: Barry F. Schwa¡tz
Title: Executive Vice President

MacANDREWS & FORBES HO GS NC

IBy:
Name: Barry F. Schw'artz
Title: Executive Vice President

MAFCO HOLDNGS,INC.

sBy:
Name: Bany F. Schwartz
Title: Executive Vice President

ARTHTIR ANDERSEN LLP

By:
Name:
Title:
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Jenner & Block, LLC (Altn: Jerold S. Solor.y, Esq.)

One IBM Plaeã
Chicago,lL 60611

A¡d, in the case of notice to A¡thu¡ Andersen LLP, to:

A¡thur Andersen LLP
Altention: Lynne M. Raimondo, Esq.

33 West lvlon¡oe Street

Chicago, Illinois ó0603

rvith a copy to:

Cuñis, Mallet-Prevost, Colt & lvfosle

Attention: Eliot Lauer, Esq.

l0l Pa¡k Avenue
New York, Nerv York 10178

N WITNESS \VHEREOF, and intending to be legally bound, the Parties have executed the

foregoing Agreement.

COLEMAN (PARTNT) HOLDNGS, TNC.

By:
Name
Title:

NEW COLEMAN HOLDI¡IGS, NC

By:
Name:
Title:

MacANDREWS & FORBES HOLDINGS, fNC

By:
Name:
Title:

MA-F'CO HOLDINGS, Tì{C

By:
Name:
Title:

EN LLP

By:
Nam
Title

ÍuolÒo
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IN THE CIRCUTT COUR:i' OF THE FIFTEENTH JUDICTAL CIRCUIT
IN AND FOR PALM BEACH COUNTT, FLOzuDA

COLEIyIAN (PARENT) FIOLDINGS,
INC.,

Case No.: CA 0l-060624N

Plairrtiff, Judge Stephen A. Rapp

ARTI{UR ANDERSEN LLP e t al

Defendants

JO ED

Plainüff Coleman (Pa¡ent) Holdings, Inc. and Defendant A¡thur Andersen
LLP jointly move that this action be stayed irr all respects, including, but not
Ii¡rited to, the fìling and serving of pleadings, motions, notices and discovery,
as weII as, the Court ruling on any pending motjons, until such tlme as any
named party moves to lift the stay, the Court lifts the stay sua sponte, or a
notice of voluntary dismissal pursuant to Rule t.420(a), Florida Rules of Civil
Procedure, is filed rvitli the Court. Undersigned counsel advise and represent
that they have contacted the counsel for all other named parlies in this matter
and that they have no objection to th-is motion.

DATED

JENNER & BIÆ CURTIS, MALLET- OST, COLT
& MOSLE

Solovy
Plaza

By:

, rL 606i r
Eliot Lauer
Benard V. Preziosi
l0l Pa¡k Avenue
NewYork, I'tY 10I78
Tel: 212-696-6000
Fax: 212'697-1559

312-222-9350
312-527-0484

T

ld
nel
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Attorneys for Defendants
A¡thu¡ Andersen LLP and
Phitlip E. Ha¡lorv

M G

THIS CAUSE having come before lhis court on the Joint Motion for

Staying the ProceeOing ana the Court being fully advised ln the premises a¡rd

there being no objection by any of the parLies, lt ls hereby,

ORDERED AND ADJUDGED that the Joint Molion for Staying the

P¡oceeding is GRANTED.

DONE AND ORDERED in Chambers at west Patm Beach, PaJ.m Beach

County, Florida this 

- 
day of October, 2OO2.

Judge Stephen A. RaPP

Circuit Courl Judge

SEARCY DENNEY SCAROLA
BARNFIART & SHIPLEY P.A

Jack Sca¡ola, Ðsq.
2139 PaLm Beach Lake Blvd.
West Palm Beach, FL 33402
Tel: 561-686-6300
Fax: 561-684-5816

Attorneys for Plaintiff Coleman
(Pa¡ent) Holdings, Inc.

BARTLTT BECK HERNI.AN
PALENCHAR & SCOTT

Mark L. Iævine
Ma¡k Ouweleen
Courthouse Place
54 West Hubbard Street
Chicago IL 60610

HOLLAND & FOIIGFIT LLP
Harìk Jackson
625 North Fla$er Drive
West PaIm Beach, FL 33401

cc

003950-000028

J. Scarola, Esq.
H. Jacksoo, Esq.
I'f. Lcvioc, Esq.

Nf . Neumeier, Esq.

B. Preziosi, Esq.

G. Richman, Esq.

S. Stubbs, Esq.

\!D2000: l.lY 475547. ¡

.\
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT

IN AND FOR PALM BEACH COUNW, FLORIDA

COLEMAN (PARENT) HOLDINGS, lNC.,

Plaintiff,

Case No.: CA 01-060624N

Judge Stephen A. RaPP

)

)

)

)

)

)

)

)

)

)

)

)

ARTHUR ANDERSEN LLP Ct AI

Defendants

NOT ICE OF LUNTARY DISMI SSAL WIT H PREJUDICE

Plaintiff Coleman (Parent) Holdings, lnc., by its undersigned counsel,

hereby gives notice of its voluntary dismissal with prejudice of the above captioned

action in its entiretY.

Dated: October |Q,2002

JENNER & BLOC

laza
6061 1

2-222-93 50

Fax: 312-527-0484

SEARCY DENNEY SCAROLA
BARNHART & SHIPLEY P.A.

Jack Scarola, Esq.
2139 Palm Beach Lake Blvd'

West Palm Beach, FL 33402
Tel: 561-686-6300
Fax:561-684-5816

L

dS
ne IBM

chi

WD2000: l{Y 475459.1
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DEC-tø-2øø3 L?!24 JENNER ÊND ELOCK LLPC

CoLEMAN (PAREIIT) HOLDTNGS rNc.,

Plaintitr,

MORGA}I STAT.ILBY & co., blc.,

þsfê¡dqnf.

Coleman (Parent) Holdings Inc, v, Morgan Stanlcy & Compaoy, Inc.
Case No.: 2003 CA 005045 AI
Amended Notice of Taking Videotaped Depositions
Decernber 10,2003

3tZ 527 ø484 P.Ø3/ø5

IN TIIE CIRCUTT COURT OF TTIE
FIFÏEENTE JUDICI.AL CIRCUIT, IN AND
FOR PALM BEACII COLINTY, FLORIDA

CASENO.:2003 CA 005045 AI

Joscph laruro, Jr., Bsq.
C¡nlroNFE,Ds, P-4,,
222lake ViewAvenue
Suire 1400
WsstPqlm BeachFL3340l

Loc.lnox

A\@¡ÍDED NOTTCE QF TAI(NIG VIDEOT¿\PED PEPOSITIONS

To: Thouras A. Cla¡q Esq.
Kn¡c¿¡¡o & Bu,ls, t tæ
655 Fiñeeuth Steet, N.W
Suit,o 1200
Washington, D.C,20005

PLEASETAICENOTlCEThÂtPlaintiffColeman@aront)Holdings,Inc. ("CPH) requests
the depositíons upon oral 6¡amin¿¡ie¡ of tho following non**ty wi-tresses'prnsu*t to tt.
commissions issued by tho Circuit Court of the Fiûeenth ¡udicíal District of Florida and the
subpoonas iszued in aid. ofthoso commissious by the Suprome Cou¡t of ths State ofNew yo¡k and
the Cireuit Court of Cook County, IllinoÍs on thedates, 

-times, 
and at the locations set forth below:

DATEÀND

R, Bram Smith January 13,2004 at 9:30 a"rn. Esquirc Dcposition Services
2l6B.45tb SL, 8'ù Floor
New York, hIY l00l7

Robert lV. Kitts January 2Q 2004 at9:30 a-n, Esquiro Dep osition Sereices
216F,.45ù St., 8ù Floor
NewYorlç NY 10017

16div-001212



DEC-|Ø-aøØ3 t2t25 JENNER AND BLOCK LLPC 3r2 57? Ø4A4 P,ø4/6

Andrew Savrie I muary 22, 200 4 at 9 : 3 0 a.m. JENNER &BLoCKLLP
One IBM Plaza, Suite 4000
Chicago, IL 606i t

Alexandre J. Fuchs January 27, 2004 at 9:30 a.m. Esquirc Deposition S orvices
216E.45th SL, 8ú Floor
New Yorþ NY 10017

One of Its Attomeye

The witnesses rire Iìequested tobringto the depositÍons the documents specified inExhibit
A to the Subpoena for each wihoss. The depositions will be recorded by stenographii and audio-
visual mea¡s and will be talcen bofore a person authorized to administer oaths and will continue day
to day until completed. The videographer for the ñew York depositions will be Esquire Deposition
Services,NewYork,NY andthevideographerfo¡theÇhicago áepositionwillbcEsquireoeposirion
services headguartered st rss N. wackerDrivo, chioago, n oôooo.

I HEREBY CERTIFY that a true aad conect copy of the foregoíng has bee,n servcd by
facsimite and mail to all counsel on the attached Service Úst, this t oth dây;f Decernber, 2003.

Dated: December 10, 2003

CoLEMAN (PARENT) HOLDTNGS rNC.

Jerold S, Solovy
MÍchael T. Brody
Deirdre E. Connell
JUNNEn&BLocKLr¡
One IBM Plaza, Suite 4400
Chioago, Illi¡ois 60dl I
(312)222-93s0

Jack Scamla
SBARcy DBINEy Scanor¡ Bnn¡urext

& Srup¡,eyP*A,.
2139 Paln Beach L¿kes Blvd.
West Palm Beach, Florida 33409
(561) 686-6300

-2-
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DEC-1ø*2øø3 12:25

Thomas A. Clare, Esq.
Knru¿No&BLLIs,LLp
655 Fifreenth Sheet, N.W.
Suite 1200
Washirigton, D.C. 20005

Joseph laruro, Jr., Esq.
Caru"ro¡lFsrÐs, p.A.
222Lake View Avenue
Suite 1400
West Palm Beach, EL 33401

JENNER AND BLOCK LLPC

SERYICE LIST

312 5n ø4U P.Øs/øs

Coleman @arent) Holdinp Ino. v, Morgan Stanley & Company, Inc
CascNo.: 2003 CA 005045 AI
Amended Notice of Taking Videotaped Depositions
Dcccmber 10,2003

(CHICAGO)_e827j0_l 10/2/ô3 trB pM -3-

-roTq_ P.ø5
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ÐEC-lø-2øø3 tzt24

FAX TRANSMITTAL

JENNER Ê¡'ID ELOCK LLPC 3I? 527 Ø4A4 P.ØL/Øs

.JENNERüBLOCK

December 10,2003

Thomas A. Clarc, Esq.
Kírkland & Ellís

Josepb lanno, Ir,
Carlton Fields, P,A.

John Scarola, Esq.
Searcy Denney Scarola
Bamhert & Shiple¡ P.A.

Michael T. Brody
312923-27t1

Jenner&Block LLp
Onc IBM Pl¡zr
Chicago, IL 6061 l-?603
Tel t¡9 222€350
wwwjcnuer.com

Fax:
Voicc:

Fax:
Voice:

Voice:

Clisnt Numbor; 4t 198-10003

Q02)87e-s200
Q02) 879-s9e3

(s6l) 6s9-7368
(s6t) 6se-7070

(561) 684-5816 þefore 5:00 pm)
(561) 686.6350, ExL 140

Cbiego
Dslla¡
Washingon, DC

Date:

To:

cc;

From:

Fax:

Important; This message [s ht!4dcd only for tho usc of thc iodlviúral orcotity ø whlch h is ¡dd¡eesed, rod rnay coubin i¡fio¡tior th¡t i¡0ltomeyworlProdueçprivilegod,confidcill¡l¡¡d,cxcqprúomdi¡dosucu¡dÊrsppl¡c¡b¡olsw, Ifrho¡e¡dsrofth¡incssogcisnottheintcodcd
rccipicnt, orlhcomPlo)¡co oratintrcsPousìblo fordclivøìog.thÊ Ecssago to thelnæi'¿earclpic"r, you are hereby uorificdrbituy oisemtoorioo,
distrlludonorcopyingoftbiscoonunicationlsstricrlyproñlultod, tryãuhaveruc¡ivcdrhi.;omóu¡iccrioo¡oriq,pþrr€*uryuii".iãr.rcry
by tclcphoæ' ¡rd rcrum rhó or¡tìD¡r rncrsrgc .o us u ric abovc addri.sr via posbJ sç¡"i;;. Th¡EI(tãi.

Message:

Total number of pages including this cover sheet ¡f
Ifyou do not ¡eceive all pages, please call: 3LZ ZZ2-Ï3SO

Secretary: Caryn Jo Geisler

Tirne Sent:

SentBy:

/"2 .'A¿/

Exþnsion:6490

16div-001215



DEC-!ø-æØ3 t2.24

Decornber 10, 2003

By Telecopy

Thomas A. Clare, Esq,
KrRru,ewo &Er,r,ls LLp
655 Fifteenth Streot, N.W.
Suite 1200
V/ashingtorr, D.C. 20005

R Bram Smith
Robert Kitts
Andrew Savarie
Alexand¡s Fuehs

Vcry truly yours,

Michael T

MTB;cjg
Enclosure

cc:

JENNER ÊND BLOCK LLPC

Ja¡¡uary 13,2004
January 20, 2004
January 22,2004
January 27,2004

3t2 52? ø4B'4 P,Ø2/Ø5

JENNER&BLOCK

Jenner & Blo{kLLp
Onc IBM Phza
Ghicago, ¡L 606tt.7903
Tel 9rl 2?2-9350
wwwjcnucr.com

Chiago
Dall¡¡
Washilgton.rc

Mlchael T. Brody
Tel 3rz 923-e7u
Frx slz 84o-nu
mbrody@j:o-oer.cout

Re: Colemun (Parent) Holdíngs Inc v. Morgan Stanley & Co.

Dear Tom:

I write in response to your letter of Deoember 9,2003 conceming the dcpositions we noticed of
lorme¡ Morgan Stanley employees. We acce,pt the dates you haw proposed and confirm that the
depositions will oommence on the following days and at the locations identified in the attached
notice of deposition:

New York
New York
Chicago
Now Yo¡k

Joseph Ianno, Bsq. (by telecopy)
fohn Scarola, Esq. (by tolecopy)
Jerold S. Solovy, Esq.

16div-001216



iN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
iN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

MORGAN STANLEY & CO. INC.,

Defendant.

,S OPPOSITION PLAINTIFF''
oRI)ER TO BAR CERTAIN NON- ARTY DISCOVERY

Defendant Morgan Stanley & Company Incorporated ("Morgan Stanley"), by and

through its undersigned attomeys, respectfully submìts this opposition to plaintiff Coleman

(Parent) Holdings, lnc.'s ("CPH") Motion for a Protective Order to Bar Certain Non-Party

Discovery and states:

CPH errs in seeking to block discovery relating to the due diligence and financial

soplristication of its legal and financial advisors, Wachtell, Lipton, Rosen &. Katz ("Wachtell")

and Credit Suisse First Boston ("CSFB"). By frling this lawsuit alleging misrepresentation

claims against Morgan Stanley, CPH has put its alleged reliance on Morgan Stanley (an advisor

to CPH's counterpørÐ - and the reasonableness of that reliance - squarely at issue.

Accordingly, Morgan Stanley is entitled to fully explore the competence and sophistication of

CPH's ownpaid legal and financial advisors, including the abilities of those advisors to counsel

CPH on the very same issues for which it claims to have relied on Morgan Stanley.

wPB#5)286,r. I
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Additionally, CPH wrongfully seeks to deny Morgan Stanley the very same categories of

discovery that CPH itself has sought in this litigation. Having demanded reams of documents

from Morgan Stanley and its law firm, CPH cannot now complain when Morgan Stzrrley seeks

the same categories of documents f¡om CpH's own advisors.

I. wachtell Lipton subpoena !f 10, credit suisse subpoena tf 7.

It is elementary that, by alleging claims for fraudulent and negligent misrepresentation

against Morgan Stanley, CPH has put its alleged "reliance" on Morgan Stanley - and the

"reasonableness" of that alleged reliance - squarely at issue. (See May 8, 2003 Complaint fl 82

("CPH reasonably and justifrably relied upon Morgan Stanley's representations concerning

Sunbeam."), 1J 95 ("CPH justifiably relied, on the information provided by Morgan Stanley.").)

The experience and sophistication of CPH and its team of legal and financial advisors in

acquisition transactions of this type, and the tasks that CPH ordinarily entrusts to its opn

advisors in such transactions, bear directly on the issue of whether CPH "reasonably relied', on

Morgan Stanley in this context. See Hillcrest Pac. Corp. v. Yamamura,727 So.2d 1053, 1057

(Fla. 4'h DCA. 199ò) (noting financial sophistication of plainriff in affirming dismissal of fraud

claim); Chateau Communities, Inc. v. Ludtke,783 So. 2d I2Z7 (FIa. 5rh DCA 2001) (fraud

claims a¡e "factually distinct and require[] proof of matters individual to each plaintiff, such as

proof of reasonable reliance and damages.").

Despite the fact that CPH had virtually unfettered access to Sunbeam's financial books

and records, it is evident that CPH and its advisors conducted little or no due diligence of their

own pnor to closing the acquisition transaction with Sunbeam. Now that CpH has fìled this

lawsuit seeking to shift the blame for its due diligence failures to Morgan Stanley (an advisor on

Íhe other side of the acquisition transaction), Morgan Stanley is entitled to discover how the

2wPBtJ72t64.l
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perftmctory due diligence conducted by CPH and its team of advisors for the Sunbeam

transaction compares to the þresumably) more rigorous due diligence conducted by CPH and

MAFCO in structurally similar transactions. To accomplish this, Morgan-stanley- limited its

request to due diligence documents prepared by CPH's advisors in substantially similar financial

transactions "in which CPH or MAFCO received stock as part of the consideration for sale."

CPH's assertion that due diligence work performed by its advisors for transactions

structurally similar to the Sunbeam / Coleman acquisition is irrelevant is belied by CPH's awn

tliscovery requests. For example, CPH requested that Morgan Stanley provide the 'þolicies,

procedures, manuals, guidelines, reference materials, or checklists" used by Morgan Stanley in

"the performance of due diligence, including without limitation due diligence performed in

corurection with underwriting the sale of equity or debt securities." (May 9, 2003 CPH's 1't Req.

for Prod. of Docs., Req. 43 (Ex. 1) (emphasis added).) In response to this request, Morgan

Stanley agreed to produce - and did in fact produce - due diligence materials relating not only

to the underwriting of Sunbeam's convertible debentures, but also general due diligence

materials applicable to the performance of due diligence in substantially similar underwriting

engagements. Having requested and received these materials from Morgan Stanley (which do

not relate directly to the Sunbeam / Coleman acquisition), CPH should not be permitted to shield

its own lawyers and bankers from providing information on transactions that are structurally

similar to the one at issue here.

u. wachtell Lipton Request No. 33, credit suisse Request No. 30

CPH next objects to Morgan Stanley's limited request for documents "sufficient to

ídentify any work or services" performed by CSFB and Wachtell on behalf of CPH or MAFCO

in i997 or 1998. The relevance of these requests - which are designed to identify the other

3wPBÉ572E64. t
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financial engagements that CPH and MAFCO enkusted to its financial and legal advisors during

the same time period - is obvious, since the requests speak directly to the financial

sophistication of CPH and MAFCO's financial and legal advisors, and CPH anä'MAFCO',

willingness to rely on its advisors in other settings for the same types of information, advice and

counsel that they improperly seek to foist on Morgan Stanley in this lawsuit.

Moreover, CPH's objection to these requests is unseemly in light of the fact that CPH

itself made an even broader request of Morgan Stanley. (See id. Req. 31 ("All documents

conceming any work or services you performed for or on behalf of Sunbeam in 1997 or 1998,

regardless of whether you were compensated for that work.").) Precisely why the 1997 and 1998

records and documents of ^lønåeam's advisors are relevant but those of CPH's adviso¡s are not,

CPH does not and cannot explain. Just as plaintiffs are entitled to discovery that may prove their

factual and legal allegations, defendants such as Morgan Stanley are entitled to discovery that

may disprove a plaintiffls factual and legal claims - that is all that Morgan Stanley seeks.

CPH's double-standard on this issue is confirmed by its demand for documents held by

Davis Polk Wardwell ("Davis Polk"), the law firm that served as underwriter's counsel to

Morgan Stanley in connection with Sunbeam's debenture offering. (.!ee Sept. 2003 Subpoena to

Davis Polk & Wardwell, Req. No. 3 (Ex. 2).) The subpoena issued to Davis Polk sought "[a]ll

bills, invoices, and back-up statements of professional services rende¡ed by [Davis Polk] and/or

expenses incurred on behalf of Sunbeam, Morgan Stanley, or MSSF." (Id) CPH thus has

demanded a// documents, regardless of date, and regardless of connection to Sunbeam-related

engagements, held by the lawyers who advised its counterparty's underwriter. It strains credulity

to assert that such documents are relevant while simultaneously contending that documents

4w?BdJ?2864. r
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dating f¡om the only relevant time period held by CPH's own lawers are not. And yet, this is

precisely what CPH argues.

ilL Credit Suisse Requests Nos. 1g, 35 - -

CPH's third objection fares no better than the fi¡st two. CPH objects to Morgan Stanley's

requests that CSFB - CPH's financial advisor for the transaction at issue - produce documents

"in con¡ection with any other proposed engagement involving the performance of due diligence"

for CPH or MAFCO and related excerpts from CSFB personnel files. (Dec. 19,2003 plfls Mot.

for a Protective Order to Bar Certain N-on-Party Disc. u 4.) Once again, holever, CpH's

arguments regarding the "irrelevance" of these documents are belied by the allegations in its

Complaint - and its own efforts to obtain the very same documents from Morgan Stanley.

The t1pe, extent and quality of financial due diligence work that CSFB performed for

CPH and MAFCO ¡elate directly to CPH's trust and confidence in CSFB for such work and the

credibility of its clajm that it "reasonably relied" upon Morgan Stanley - instead of CSFB or its

own in-house merger and acquisition team - to conduct appropriate due diligence into

Sunbeam' CSFB's representations to CPH and MAFCO about its own due diligence capabilities,

and the sophistication and competence of the CSFB personnel who performed those tasks, are

directly relevant to CPH's alleged reliance on Morgan Stanley for advice and information about

whether to proceed with the proposed acquisition transaction.

An essential premise of CPH's theory of liability is that Morgan Stanley - Sunbeam,s

fìnancial advisor - played a critical role in vetting the information presented by Sunbeam

during negotiations, despite the fact that CPH had its own team of financial and legal advisors

that was supposed to be performing that same function. It simply cannot be the case that the

5wPBtJ72864. I
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documents of one advisor to one party to the transactìon are relevant, while those of another

advisor to the other party are not.

Morgan Stanley the¡efore urges the Court to deny CPH's Motion fôr a Proiective Order

to Bar Certain Non-Party Discovery,

CATE OF'

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

Federal Express'and e-mail to all counsel of record on the attached serrice list on this 29th day of

December, 2003.

Thomas D. Yannucci, P.C.
Thomas A. Clare
Zhonette M. Brown
Larissa Paule-Carres
Kathryn R. DeBord
Ryan P. Phair
KIRKLAND & ELLIS LLP
655 l5th Street, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 879-5200

CARLTON FIELDS, P.A.
222Lakeview Ave., Suite i400
WestPalm Beach, FL 33401
Telephone: (561) 659-7 070
Facsimiie: (561)659-7368

BY
Jr

Bar No: 655351

Counsel for Defendant
Morgan Stanley & Co.Incorporated

6wP0ff572E64. I
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SERVICE LIST

John Scaroia
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A,.
2139 Palm Beach Lakes Bouleva¡d
West Palm Beach, Florida 33409

Counsel for Plaintiff

Jerold S. Solovy
JENNER & BLOCK LLC
One IBM Plaza
Suite 4400
Chicago, Illinois 6061 1

Counsel for Plaintiff

1wPllts72864 I
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IN THE CIRCLUT COURT OF THE FIFTEENTH JUDICIAL CIRCUI-T

TN AND FOR PALM BEACH COUNTY,TLORIDA

COLEMAN ßAR¡NT) HOLDINGS NC.,

Plaintiff, C¿se No. CA 0050r{5 AI

)

)
)
)
)
)
)
)
)
)
)

MORGAN STANLEY & CO., bIC.,

Defe¡da¡r.

COPY / ORIGINAL
G

plaintiff ColEman (Parent) Holdings, lnc. ("CPH" or "Plaintiff'), by is attomsys

Searcy Denney Sca¡ola Barnhan & Shipley P.A. and Jenner & BlocJ<, LLC, hereby serves its First

Request for Produc¡ion of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan

Stanley" or "Defeudanf '), a¡d reques.ts responses and ùe production of documents at the ofTìce of

S earry Denney Scarola Bamharr & Shipiey P.A .,2139 Palm Beach Lakes Blvd., West Paim Beach,

Florida, within the time provided by Florida Rule of Civil Procedrue 1.350(b).

DEFIMTiONS

l. "Arbitations" means Albert J, Þunlap and Sunbeam Comoration, No. 32 I 60

00088 99 (AAA); and RussellA. Kershsrid Sunbeam Corporation, No. 32 160 00091 99 (AÂA)

Z. "Colema¡" means the Colema¡r Company, ]nc. or any of its present and

fonner officers, d.irectors, employeeS, representåtives, agents, and ail other persons acting or

purpofting to act on irs behalf.

DOROT
CLERK OF

CIRCUIT

HY H. Wf LKEN
CIRCUIT COURT
CIVIL DIVISION

þlAY 0 3 2003

EXHIBIT

0þ

16div-001224



05,i,12i2cC3 11 09 FAX tzl uul/ u rJ

3. ..cPll' means colernan (Parenr) Holdings lnc., coleman y/e¡liwide

Corporation, CLN Holdings, Co, Inc., or any of their præent and former ófficers, dircctors,

employees, representalives, agents, and all other persons acting or purporting to act on their behalf.

4. "Coleman Transaction" means rhe trursaction contemplated by the

February 27 , 1998 Agreernents.

5. "Com¡nunication" rneans the transminal of information by letter,

memorandum, facsimile, oraliy, or otheflYise.

6. "Concerning" means reflecring, relating to, referring to, describing,

evidencing, or constiluÌing.

j. "Documenrs" means documents whether fixed in tangible mediurn or

elcctronically stored. The word "documens" shall include, by u.ay of example and noÌ by way of

ìimitation, all of the following: papels, correspondence, trade letters, envelopes, menoranda,

telegrams, cables, notes, messages, rePorts, SrudieS, presS releæes, cOmparisons, bOOkS, accounts,

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, articles,

bUlletins, pamphles, brochures, magazines, question¡aires, surve)6' charb, newspapers' calendars,

deSk calenda¡s, pocket calendårs, lists, logs, publicationS, notic€s, diagrams, insfuctions, diaries'

miOutes fOr meetingS, corPorate minutes, orders, resolutionS, agendaS, memOrials or nOtes of oral

communications, whether by telephone o¡ face-tO-face, contacts, agreementS, d¡afts of Or proposed

conrracts or agreemenls, memoranda Of U¡derStanding, lenerS Of intent, computer taPes' comPuter

drives or memories, coruputer diskenes or disks, +mail, CD-ROMs, or any other ungible thing on

which any haadwriting, typi¡g, printing, photostatic, electronic, or other form of communication or

information is recorded or reproduced, rogerher with ail nolâtions on eny of the foregoing, all

I
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originals, fìle copies, or othe¡ unique copies of the foregoing, and ail versions or d¡afts thereof'

whethsr used or not.

8. "F ebruuyl7, 1998 Agreements" means (a) the Agreement and Plan of Merger

d¿ted as of February 27, I998 a¡nong Su¡beam Corp., Laser Acquisition Corp., CLN Holdings, Inc'

and Coleman (Parent) Holdings Inc- and þ) the Agreement and Plan of Merger dated as of February

27, lggSamong sunbeam coqp., camper Acquisition corp., and The coleman company, Inc'

g. "Financial S tatements" means, without limitation, balanc e sheers, statements

of income, earningS, retained earnings, soulces and applications of funds, cash flow projections'

n6tes Èo each Such statements, or any other notes which penain to the paSt or Present frnancial

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim

or pro form4 complet" or partial, corsolidated, yearly' monthly, or otherwise'

10. "Libgarions" means In Re Sunbeam Securities Litiqatio4 98'8258-Civ.-

Middlebrooks (S. D. Fla-); eta

9g-g773-Civ.-Middlebrooks a¡d 98-8275-Civ.-Middlebrooks (S.D. Fla.);Krim v. Dunlap. e r al., No'

clg83l68AD (15û Jud. cir., Fla.); Stanleton v. sunbeam com.. et aì., No. 98-I676-Civ.-King (S.D'

FIa.); Sunbeam Com. v. Pric.ewaterhouseCoooers LLP, No' CL0054444N (15'¡ Jud' Cir', Fla');þ

¡e Sunbeam Coro.. [nc., No. 0l-40291 (AJG) (Ba¡kr. S'Ð,N.Y.) and any adversary procecdings

therein; SEC v. Drrnlao. et al., No. 01-8437-Civ.-Midd)ebrooks (S.D. Fla.); oaktee capital

Ma¡rascment I l,c v. Arthur Andersen LLP, No' BC257l 7'1 (L'h' Cty., CA); and Coleman lParent)

Holdings Inc. v. Anhr¡r Andg¡sen LtP. et al., No. CA 0i -060624N (15'h Jud. Cir., Fla).

ll. "lvforgan Stanley" means Morgan Stanley & Co., lnc. or any of its

subsidianes, diviSions, predecessors, sgccessors, present and forme¡ ernplOyees, rçresentarives'

agen¡5, a¡omeys, accountants, advisors, or all other persons acting or purPoning to act On irs behalf'

'øoub/ur)

-3-
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12. "SEC Administ¡ative Proceedingp" means In the Mane¡ of Sunbeam Com.,

SËC Adrninisrrative Proceeding File No. 3-10481, and Jn the Matter of David C. Fairnin, SEC

Adminisu'ative Proceeding File No. 3-10482.

13. "SEC" means the Securities and Exchange Commission'

14. "subordinated Debenn¡res" me¿ns Sunbeam's Zero Coupon Convenible

Senior Sr:bordinated Debenm¡es Due 20 I8.

15. "subordinated Debenrure Offering" means the offering of Sunbeam's

Subordinated Debentu¡es.

I6. ''Sunbeam" rneans Sunbea¡n Corporadon, or any of its subsidiariæ, divisiors,

affiliates, predecessors, succ€ssors, present and former employees, represenatives, agents, and all

other persons acting or purporting to act on its behalf.

17. "You" or "Your" means Morgan Stânley &. Co., I¡c. and/or any of its

subsidiaries, divisions, predecessors, successors, preserit or former employees, røpresentatives,

agents, attome)6, accountants, advisors, or anyone acting or puporting 10 act on its behalf'

UCTTONS

l. Documens shall be produced as they are kept in the usual course of business,

or organized and labeled to correspond to the caægories in this Request. Documents anached to each

othershouldnorbeseparat¿d. DocumentsconsistingofitemspreviouslyproducedintheLitigations,

Arbirations, and/or SEC Admi¡ismtive Proceedin5 with Bates numbøring shall be produced in

Bates number order.

2. ¡ll documents shall be produced in the file folder, envelope or other c¡ntainer

in which the documenm are kept or maintained by you. If, for any reason, the container cannot be

produced, produce copies of all labcìs or other identifying marks.

-4-
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3 The releva.ot period, unless otherwise indicated, shaìl be from January 1,

1997 through the dnte of trial of this matter, and shall i¡clude all documenrs and information

whìch relate in whole or in part to such period, 6¡ ls events or circumstances during such period,

even though dated, prcpared, generated or rcceived prior or Subsequent to that period. Pleæe

supplement or corTect yoru responses to these requesls if, at any time, you become awa¡e that you¡

responses are incomplete or incorrect in any respect.

4. If you claim the sfrorney-clienr privilege, or any other privilege or work-

product protection for all or any portion of a dosument, you shall providc a privilege log that

describes ùe withleld material sufficiently to allow CPH to test the privilege or protection æserted.

5. The following rules of constnrction apply:

a) the con¡ectives "and" and "or" shalÌ be construed eithef

disjunctivery or conjunctively as necessaty to bring within the scope

of the discovery requesu¡ ail responses that mighc otherwise be

outside of their scope;

b) The term "including" shall be consuued to mean 'Vithout limiLation";

and

c) The use of the singular form of any word includes the plural and vice

versa,

D S REO TED

l. All documents conceming your effor'a to have Sunbeam retain or maintain

your investmml banking and/or securiries underwriting services.

2. All documcnts reflecting all fees and expenses paid by Su¡beam 1o you,

includi-ng withour Iimitarion all billing statements, invoices, time detail records, individual calendars,
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daiìy diaries (including elecuonic calenda¡ Proglams)' or other documents that describe or record

the trme spent, or expenses incurred (including back-up for any out-of-pockelexpense!)' by *y

Morgan Stanley personnel, or that describe or record any aspect of their accivities conceming any

services performed on behalf ol or concaning, Sunbeam'

3. AII docummts concerning any investigation, anaÌysis, or due diligence of

Su¡¡beam conducted by you or oD your behalf in I 997 or 1 998'

4.Alldocumenrsconcerninganyinvestigation,anal¡sis,orduediligenceof

coleman or cPH conducted by you or on your behalf in 1997 or 1998.

5. A-ll documents conceming your attemPts in i 997 or 1998 to loca¡e someone

to purchase or othenvise acquire Sunbeam, whether through mergef' purchase, transfef of assets or

secu¡ities, or otherwise-

6. All documentS concerning your attempts in 1997 or 1998 ro locate companies

for Sunbeam to purchase or otherwise acquire, whether through üìêtBÊ¡, purchase' rransfer o f aSSets

or securities, or othcrwise.

7. A)l documents conceming the qegotiatio¡ and signing of the February 27,

I998 Agreements.

g. AII documents coucerning the closing of rhe Coleman Transaction, including

without limitation all documenls conceming the decision to close the Coleman Transaction'

9. All doquments concerning the meetings of sunbeam's Board of Directors in

1997 and 1998.

l0.Aildocumentsconca-ninganydiscussion,promise,agfeemenl,orplantohave

¡esearch analysts, whethcr orno( at Morgan Stanley, provide coverage forSunbeam or any of irs debt

or equiry securities.

-6-
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I t. All documents used, aralyzed, consulted, or prepared by any Morgan Stanley

research aaalyst, including without limitation Andrew ConwaY, James Dormãr' Jake Foley' and

Ka¡en Et¡nch, concerning Sunbeam.

lZ. Ali documens concerning com¡nunications between or among you, Sunbeam'

and wall Sueet analysts concerning sunbeam or the coleman Transamion.

I3. Ail documents coDceroins any valuation of Sunbeam or Sunbeam securitiqs'

14. All documents concerning rhe stock market's vaìuation of Sunbcam secu¡ities,

including wirhout limitation documents describing or anallzing the increase or decline in the rna¡ket

price of Sunbeam stock in the period from and including July l, 1996 through and including

December 31, 1998.

I 5. All documenB concerning any valuation of coleman or coleman securities'

16, All documenE concerning Synergies that might be achieved from a business

combi¡ation of Sunbeam and Coleman'

11 . All documents concerning sunbearn's financial st¿temsnts and/or resnted

fina¡ciai statements.

ts.Alldocurnentsconcerningtheincreaseinthesizeorùesubordinated

Dcbenrure Offering fiom $500 million to 5750 million'

1.9. All documsr¡ls concerning any draft or executed "comforl leners" requested

by you or provided to you in connecrion with the subo¡dinated Debenhre offering'

20.Alldocumentsconcerningthesaleof,oryoura¡lemP|stosell,subordinated

Debenru¡es, including without limitation docurnents conceming road shows' communicatioru with

potential investors, or communications with or amoDg Morgan Stanley's saleS pe'rsonnel'

21. All documents concerning the pricing of the Subordinated Debentures'

-'7 -
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22. All docurnenrs concerning the conversion features of the Subordinated

Debenbrues.

23. All documents concerni¡g the "book of demand" for the Subordinated

Debenrures.

24. All documents concerning the events that took place on Ma¡ch 19, I998 at

Giobal Financial Prcss, including without limitation documents concerning l¿wrence Bomstein

and/or John TYree'

ZS. All docr.rmentsconcemíng yourcommunications with Sunbeam onMarch I8,

I 998.

26. All documcnts concerning the "bring-down" due diligence for the

Subordinated Deb enture Offering.

27 . All documents concerning your communications with Sunbeam on Mæch 24,

.1998.

28. All documents concerning Sunbeàm's first quarrer 1998 sales and/or eamings.

Zg. Àll documenE concerning the closing ofthe Subordinaæd Debenturc Offering

including without limitation all documents concemi¡g the decision to close the Subordinated

Debentr¡¡e Offering.

30. All documents conceming the Subordinated Debentu¡e Offering.

31. All documents concerning any work or services you performed for or on

behalf of Sunbeam in t 997 o¡ 1998, regardless of whether you wefe compensated for that work'

32. All documents concerning press releases issued by Sunbeam on October 23,

lg9?, March t9, 1998, April 3, 1998, May 9, 1998, June I5, 1998, June 25, 1998, June 30, 1998,

October 20, 1998, andNovember i2, 1998-

-8-
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33. Aìl documents concerning tle sÞrements contained in the press releases

issued by Sunbeam on Ocober 23,lgg'7,March 19, 1998, April3, 1998, May 9, 1996, June 15,

ìgg8, June 25, lg98,June 30, 1998, October20, i99S, and Novembe¡ 12, 1998.

34. All documsnrs concerning communications relating to sunbeam, coleman,

or CPH, including withsut limitation intemal communications within Morgaa Stanley or

comrnunications befween or among Morgan Stanley and Sunbeam; Skadden, Arps, Slate' Meagler

& FIom LLP; Coopers & Lþrand LLP; Llama Company; e¡thu¡ Andersen LLP; Sa¡d Verbinnen

& co., Inc.; Hill & K¡owlton, Inc.; The coleman company, Inc.; credit suisse First Boston;

Coleman @arent) Holdings Inc.; Macâ¡d¡ews & Forbes Holdings, Inc'; Wachtell Lipton' Rosen &

Katz; Davis Polk & Wardweil; or any other psfson or comPany' and/or any of their respective

ernployees, agtnts, or representatives'

35. All documerits couceming the Coleman Transaction'

36. All documents concerning the Subordi¡raæd Debenture Offering.

37. All documents concerning Alben Dunlap and/or Russell Kenh.

38. All documents concerning the Scott Paper Company'

39. All documents concerning Coleman or CPH'

40. All documents concerning MacAnd¡ews & Forbes HoldingS,lnc. with respect

to Sunbearn, Coleman, or CPH'

4 i . All documenrs concemi-ug the events and matters that are t}re subject of the

Complaint filed this action'

42. organizational cha¡ts, rnemoranda, or simila¡ documents that describe the

business organizstional st¡uchrre and ùre admi¡istative' management, and reporting Strusture oi

Morgan Stanley f¡om and including January l, 1997 through and including December 3 I , I 99 8 '

-9-

16div-001232



05/12i2CC3 11 11 FAX td0l3,/0.t)

43. AII documefits concerning MOrgan stanley's poiiciæ, procedures, manlals,

guide lines, referelce materials, or checklists that were in effect from and including 'lan"u;y l ' l9g'1

tifough and including December 31, 1998 for the performance of due diligence, including without

limitation due diligence performed in connection with underwriting the sale of equiry or debt

secunhes

44. A.ìl documents conceming employment contracts, perforrnance evaluations,

and/or personnel frles (incìuding without limitation any docurnents that desqribe or discuss the

taining, experience, comPetence, and accomplishments) of all Morgan Stanley penoonel who

performed seryices for or on bebalf of Sunbeam in 1997 or 1998'

45. A11 documenE conceming Morgan Stanley's performanceevaluation critsia

or guideiines in effect from and including Jaruary l,lgg7 tkough and including December 31,

I 998.

46. All docume¡ts conceming Morgan Stanley's compensation criteria o¡

guidelinesineffectfromandincludingJanuary 1,199'7 throughandincludingDecember3l' i998'

47 . All marketi¡g or other prornotional material prepared orused by, or on behalf

ofi Morgan Sunley conceming i¡vestnenr banking or securities underwriting services rhat were

created or used at a¡y time from and including January 1,1991 through and including Ðecember 3 Ì,

I 998.

48. All of your document rctsntion or document destnrction policies or proceciures

or similar procedu¡es for the back-up or deletíon of electronic or hard copy documents of any kind

for any time during 1997 througb the present, includ.ing without limitation any amendmenß to any

such policies or prOcedures, scheduleS or relate.d documentS, and any memoranda or other

instructions communicated to your ønployees cOnceming the obligation and procedureS to be

- 10-
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utilized ro preserve all reìevant documenls, including without limitation evidence conceming the

Lirigations, the Arbitr¿tions, and tbe SEC Administrative Proceedings' 
- -

49.Alldocumentsyouhaveprovidedorproducedtoanyparty(whether

vOl¡ntariJy or in responSe to a document request' Subpoena duces tecum' or other proc eSS Served on

you) in any of rhc Lirigations, the A¡bitrations, or the sEC AdminisEative Proceedings (including

without iimitarion ar¡y rcP€rts, communications, lilings, testimony' legal memoranda' Stetemenls'

or other documef¡ts submitted to the Securities & Exchange Commission or any other parry)'

50.AlldocumentsyouhaveprovidedtotheSEC,ùeAnorneyGeneralofNew

York, or any other governmentsl or regulatory body concerning Sunbeam'

5l . All documents you have received from the sEC, the Attomey General ofNew

York, or any other govemmental or regulatory body concerning Sunbeam'

52- All discovcry requcsts or subpoenas served on you in any of the Litigations'

the A¡bit'ations, or the SEC Administrative Proceedings'

53.ÀIlresponsesandi/orobjectionsthatyouprovidedorproducedinresponseto

a discovery request or srrbpoena scrved on you in a¡y of the Litigations, the Aùitrations' or the sEC

Adminísgative Proceedings'

54. AII communicationS concerning any discovery request or subpoena served on

you in any of rhe Litigations, the Arbirations, or the SEC Àdministradve Proceedings'

55. All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings

concerning any discovery request, subpoen4 or other Process in any of the Litigations' the

A¡biuations, or tle SEC Administrative Proceedings'

-11-
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Jerold S, Solovy
Ronald L. Marmer
Robert T. Markowski
Deirdre E. Connell
JeNNen & Blocr, LLC
One iBM Plaza, Suite 4400
Chicago, Illinois 60611
(312) 222-93s0

One o Altorneys
Jack Sca¡ola
SenRcy DexNev Sc,rtol,r B¡nxx¡xr

& Sn¡rlev P.A.
2139 Palm Beach Lakæ Blvd.
V/esr Palm Beach, Florida 33402-3626
(56r) 6E6-6300

. 56. AII privilege iogs you prepared in any of the Litigations, the R¡bitrations, or

ùe SEC Administative Proceedings with respect t¡c documents that you withheld from production

in resporse to anydocumçnt requesE, subpoenas duces tequm, or other process.

57. All ranscripts of and exhibits to any depositioru, recorded statements, or

affidavits in connection with any of the Litigations, the A¡birrations, or the SEC Administrative

Proceedings.

58. All documents obtained by you or produced to you by other parties, third

parties, or non-parties (whether voluntarily or in response to any docurnent requests, subpoenas

duces tecum, or other process served by you or any other parfy) concerning Sunbeam.

59, All document iequesLs, subpoenas duces tecum, interrogatories, requests for

admission, rssponses, or objections that you se¡r¡ed on, or received from, any påffy, thrd party or

non-paÊyin In re $-unbeam Com.,lnc., No. 0140291 (AJG) (Bank. S.D.N.Y.) and any advasary

proceedings the¡ein-

60. All rarucripts of any hearings held in connecrion with the Litiganons, the

Arbitrations, or the SEC Administrative Proceedings.

61. All affidavits, declarations, or other testimonial statements filed or submited

in connection with any of the Litigations, the Arbitrations, or the SEC Adminisrative Proceedings.

COLEMAN (PARENT) HOLÐiNGS INC.

By: *, !c-a-

M^\,. . - tñôt

-12-
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SUPR-EME COURT OF TTIE STATE OF NEW YORK
COTINTY OF NEW YORK

-----.x
ln the Matter of the Application of COLEMAN :

(PARENÐ HOLDINGS,INC., for an Order to :

take the Deposition of CUSTODIAN OF :

RECORDS of WACHTELL, LIPTON, ROSEN :

&.K-LTZ and CUSTODiAN OF RECORDS :

DAVIS POLK & WARD\MELL in a Certain
Action pending in the Circuit Court of the Fiftecnth :

Judicial Ci¡cuit in and for Paim Beach County, :

Florida entitled: :

372 527 ø4A4 P.L5/26

Index No.

SUBPOENA

Colemarr fPa¡ent) Holdings. Inc. v. Morgan

Sta¡rleL& Co..Inc.

THE PEOPLE OF THE STATE OF NEW YORK

Custodian of Records
Davis Polk & V/a¡dwell
450 Lexington Ave,
New York, New York 10017

GREETING:

yOU ARE HEREBY COMMANDED, all business and excuses being laid aside,

to appear and attend, to give tostimony in this action before a notary public of the State of New

york, at the offices of Shapiro Mitchell Forman Allen & Miller LLP, 380 Madison'Avenue, New

York, New York.10017, on the 24tb.ðayof October,2003 at 10:00 a'm'

Failu¡e to comply with this subpoena is punishable as a contempt of Court and

shall make you liable to the person on wbose behalf the subpoena was issued for a penalty not to

TO

EXHIBIT

Ão 4á
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exceed fifty dollars and all darnages sustained by reason of your failu¡e to comply

WTINESS, Honorable _, Justice of the Supremd Court of

the State of New York, the -_- day of September 2003.

SIIAPIRO MITCHELL FORMAN
ATLEN &

I. Allcn

380 Madison Avenue
New Yorþ New York 10017
(212) 9724900

Attomeys for MKP Master Fund, LDC
and MKP Capital Management, L.L.C.

)
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ÄTTACM{ENT A
T9 SUBPOENA TO NON-PARTY pAVrS POLK & WAREWELL-

You a¡c hcreby tequested to produce the following documents pursuant to the

definitions and instructions set forth below.

DOCUMENTS REOUESTED

l. All docunnents sufñcient to identiff any of your persormel, attorneys, or

Persons acting on your behalf who perfonned any work for Morgan Stanley or MSSF conceming

Sunbeam,

2. All timekeeping sheets or records maintained by you or any of your

personnel or attomeys concerning any activities o¡ ssrvices performed for Sunbeam, Morgan

Stanley, or MSSF conceming the Coleman Transactior¡ the Credit Agreemcnt, the Bank

Facilities, or the Subordinated Debeniu¡e Offering, inclurling, but not limited to all timekeeping

sheets or records of James Lurie, Alan Dean, David Caplar, Peter Douglas, Gail Flesher, Pcter

Levin, Po Sit, Bradley Sñitb Nicole Duncan, Edith Fassberg, Charles Hsieh, William Megevick,

Monica Sliv4 Alexander Kwit, and Heather Stack.

3. All bills, invoices, and back-up for statements of professional services

rendered by you anüor expenses incuned on behalf of Sunbearn, Morgan Stanley, or MSSF.

4. AII documents conceming the Coleman Transaction.

5. All documents concerning the Bank Facilities, including but not limited to

the Lenders' decision to underwrite the Bank Facilities, the sources and uses of the Bank

Facilities, and the decision to close the Bank Facilities.

6. All documents conceming the decrease in the amount of the Bank

Facilities from $2.0 billion to St.7 billion.
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7. All documents concerning the collaterat for thc Bank Facilities, including

but not limited to all documents evaluating or assessing the value of the collateral.

8. All docurnents conceming the Credit Agreement. Your response should

include but is not limited to all documents concerning the reasons for any proposed amendrnents

to the Credit Agreement.

. AII documents concerning the Lenders' plnns or efforts to syndicate, sell,

or transfer all or any portion of the Lenders' Cornmihnents, including but not limited to

information packages provided to potential lenders, lisls or designations of potential lenders,

communications with potential lenders, expressions of commitment made by any potential

lender, and./or presentations or handouts used at lender group meetings.

10. All documents conceming whether MSSF should exercise its rigbt to

temrinate service under the Crcdit Agreement following any material adverse change in the

financial stah¡s of Sunbeam,

1 l. All documents conceming whether MSSF should exercise its ríght to

terrninate selyice under the Ciedit Agreement due to misrepresentations or material omissions

contained in the Credit Agleement.

12. All documents concerning any claims or potential claims that Morgan

Stanley or MSSF investigated" pursued, or might have against Sunbeam, Coleman, CPH, Mafco,

Coopers & Lybrald, or Arthur A¡dersen arising out of the Colen'ran Transaction, the

Subordinated Debenture Offering, the C¡edit Agreement, or the Bank Facilities'

2
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13. AII documents conceming the sale of Subqrdinated Debcntures, including

but not limited to documents concerning road shows, communications with pötential iñvestors,

and/or communications with or among Morgan Starrley's sales Personnel.

14. All documents concerning the drafting and issuance of the Offering

Memorandum.

15. . f[ dsgrrments concerning the size of the Subordinated Debenture

Offering including but not limited to the inc¡easc from $500 million to $750 million'

16. Àll documents concerning.the pricing of the subordinated Debentures'

l':/. Àll docurnents concerning the subordinated Debenture offering'

1g. All documents conceming any conversations involving Jobn Tyree and

Lawrence Bornstein'

19. All documents concerning the March 19, 1998 meeting at Global Financial

Press con'cerning the Offering Memorandum.

20. All documents conceming the March 19, 1998 press release, including but

not limited to whether to issue the press release, whether to include all or any portion of the

Ma¡ch 19, i998 preis release in the Offering Memorandu¡n' or concerning the contents or

drafting ofthe press release.

21. All documents concerning commrrnications involving any of the lænders

concerning the Cred.it Agreement, thc Bank Facilities, Sunbea:n, Coleman, or the Coleman

Transaction, including but not limited to any documents disserninated or circulated at or in

connection with those communications,

J
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22. All docrrrnents conceming any due diligence conducted on behalf of

Morgan Stanley or MSSF conceming Sunbeam, Colcman, the Coleman Transactior¡ üre Baùk

Facilities, the Credit Agreement, and/or the Subordinated Debenhre Offering.

23. All docrìments concerning any Çommunications between or among any of

Morgan Stanley, Davis Polk, Sunbeam, Arthur A¡dersen LLP, and./or Skadden on March 18,

1998,Ma¡ch 19, 1998, orMafch 25,lgg},includingbutnotlimitedtoanydocuments

disseminated or circulated at or in con¡reotion with those communicabions'

24. All doct'ments concemi¡g any "comfort letters" prepared in connection

with the Subordinated Debenfue Offering or the Credit Agreøment includiug but not limited to

Arlhur Andersen's letters dated Ma¡ch 19, 1998 and March 25, 1998 and any d¡afts of those

letters.

25. All documents conceming Sunbeam's achtal or expected sales, revenues,

or earnings for all or anyportion of 1996, 1997, or 1998-

26, All docrunents relating to synergies that might be achieved from a business

combination of Sunbearrl and any or all of Coleman, Signature Brands USA' and First Aled, lnc'

27. All documents concerning any valuation of Coleman or Sunbeam.

28. All documents concerning the April 3, 1998 press releaso issued by

Sunbeam.

29. All documents concerning the settlement agreement between CPH and

Sunbea¡n dated August 12, 1998.

30. All documents concemi¡g any of the Litigations, including but not limitcd

to all: (a) pleadings, motions, memoranda, brieß, afñdavits, declarations, or other court filings;

4

16div-001241



DCT*Ø2-2øØ3 11:45 JENI.ER & 8LOCK, LLC 3t2 527 ø4F4 P.2t/26

þ) orders and/or rululg*; (c) hearing kanscripts; (c) written discovery, inclurting but not ümited

to document requests, subpoenas, requests for admission, interrogatories, and Tesponsesthereto;

(d) documents produced by uny parties or non-partics; (e) privilege logs; (f) deposition transcripts

or exhibits; (g) expert reports or other expert discovery; and (h) dsçrrments concerning

comnunications or correspondence conceming the Litigations. The relevant time period for this

request is April 1998 through the date of service of tbis subpoena-

31. All documents you provided to or received from thc SEC, the J'rstice

Department, the U.S. Attomey for the Southem Diskict ofNew York, the AHorney General of

New York, any other federal or state governnrental or regulatory bod¡ or ary other self-

regulatorybody conceming Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this

request is February 1998 through the date of service of this subpoena-

DEFINITIONS

1. "Arthur Andersen" means Arthur Andersen LLP.

Z. "Bank Facility'' means the Credit Agreement, including amendments, and

all funds extended by MSSF, Fi¡st Uniono and/or Bank of America to Sunbea¡n pursuant to the

Credit Agreement, including but not limited to Tranche A, Tranche B, and the Revolving Credit

Facility.

3. 'Bank of America" mcans Bank of America National Trust and Savings

Association and any ofits predecessors, successots, affiliates, subsidiaries, and present and

fo rmer partnef s, emplo yees, representat iv es, and agents,

5
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4- "Coleman" trleans The Colemær Company, Inc', its predecessors,

successors, subsidiaries, and its present and former officers, directors, and employees.' -

5. "Coleman Transaction" means the transaction by which Sunbeam acquired

CPH's interest in Coleman.

6. "CPlf'means Coleman (Pareut) Hold.ings Inc., and its predecessors,

successors, subsidia¡ics, and its present and former officers, directors, and ernployees'

7. "Communication" means the Eansmittal of information (in the form of

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or

otherwise.

8. "Concerning" means concerning, reflecting relating to, referring to,

describing, cvidencing, or constituting.

9. "Credit Agreement" means that agreement entered into by Sunbeam

Corporatior¡ as bor¡ower, with Morgan Starnloy Senior Fundirig, Inc., Bank of America National

Trust and Savings Association, and First Union National Bank (now known as Vy'achovia Bank,

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by

agreement of the parties- 
r

t0. "Documents" shall be given the broad meaning provided in CPLR Rule

3120 and refers to any form or means, whether physical, visual, or electronic, in or by which

words, numbers, or rU"* a¡e recorded or preserved, whether fixed in tangible medium or

electronically stored including any and all d¡afls of any final document. The word "documents"

shall include, by way of example and not byway of limitation, all of the fóllowing: papers'

correspondence, hade lettors, envelopes, memoranda, telegrarns, cables, notes, messâges, reports,

6
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studies, pross releases, comparisons, books, accounts, checks, audio and video recordings and

transcriptions thereof, pleadings, testimon¡ articles, bulletins, pamphlets, broõhures, rftagazines,

questionnaires, suryeys, charts, ne\¡/spapers, calendars, desk calendars, pocket calendars, Iisls,

Iogs, publications, notices, diagrams, insbuctiois, diaries, minutes for meetings, corpomte

minutes, orders, resolutions, agendas, memorials or notes of oral communications, whether by

telephone or face-to-face, conhacts, agreements, drafts of or proposed contracts or agreements,

memoranda of understanding, letters of intent, computer tapes, computer drives or mcmorics,

computer diskettes or disks, e-mail, CD-ROlvfs, or any other tangible thing on which any

handwriting, typing, printing, photostatic, elechonic, or other form of communication or

information is recorded or reproduced, togethcr with all uotatiot¡s on any of the foregoing, all

originals, file copies, or other uniquo copies of the foregoing, and all versions or drafls thereof,

whelher used or not.

11. "First Union" mea¡ls First Union National Bank (now known as Wachovia

Banlq National Association) and any of its predecessors, successors, affiliates, subsidiaries, and

present a¡rd former offi.cers, directors, ernployees, representatives, and agents'

L2. 'T-enders" rleâns the entities listed on Schedule 2.01 of the Credit

Agreement under the heading "Lenders" and auy other Person that shall have become a party to

the Credit Agreement as a Lender pursuant to an assigrunent and accePtance.

13. "Litigations" means In Re Swbeam Secu¡ities Litieation. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camdcn Asset Management. L.P.. et al. 1,. Sunbeam Comoration. et

al., 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlobrooks (S.D. Fla.); Krim v' Dunlap. ct

aL No. CL9B3168AD (15ü Jud. Cir., Fla.); St?pleton v, Sunbeam Corp.. et al., No. 98-1676-

7
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civ.-King (s.D. Fla.); surbeam com. v. Pricewaterhousecoopers LLP. No' CL0054444N (15ù

Jud. Cir., Fia.); Inre Sunbçam Corp.. No.01-40291 (AJG) (Bafilff. S.D.N.Y');and overy-

adversary proceeding therein; SEC v. Dunla¡:. ct a1.. No. 01-8437-Civ'-Middlebrooks (S'D' Fla');

Oakhee Caoital Manaeement LLC v. Arthur Andersen LLP. No' 8C257177 g-'A' Cty', CÀ); and

coleman fPa¡ent) Holdinss Inc, v. Afthul Andenen LLP. et a[.. No. CA 0l-060624N (15ù Jud'

ci¡., Fla); Albert I. Dunlap and Srurboam corporation" No. 32 160 00088 99 (AAA); and Russell

A. Kersh and Sunbeam Corporation. No. 32 160 00091 99 (AAA); In the Matter of Sunbeam

Corp.. SEC Adminiskativc Proceeding File No. 3-104E1; In the Mattqr of David C' Farurh' SEC

Adminishative Proceeding File No. 3-I0482and any othcr matter in which you represented

Morgan Stanley or MSSF in connectionwith Sunbeam, the Coteman Transacfion' the Credit

Agreement, the Bank Facilities, or the subordinated Debenture offering.

14...Mefco,,rneansMacAnd¡ews&ForbesHoldingslnc.andanyofits

present and former officers, dfuectors, and employees'

15' "Morgan Stanlet''means Morgan Stanley & Co'' lnc' and any of its

predecessors, successors, and d.irect or indirect parents, affiliates, subsidia¡ies' and thei¡ present

a¡rd former officers, directors, partners, employees, representativcs, and agents'

16..MSSF,,mcansMorganStanleySeniorFunding,Inc.andanyofits

predecessors, successors, and direct or indirect parents, af6liates, subsidiaries' and their present

and former offi.cers, directorS, partnerS, employees, representatiVes, ald agents'

L7. "offering Memorandum" rnean. the offering memorandum for sunbeam's

zero coupon convertible senior subordinatcd debentures due 2018'

8
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18. "Person" meâns any natural persoD, corporation, limited liability cornpany,

tnrst, joint venture, association, company, parhrorship, governmental authority.or other-entity-

19. 
. 

"SEC" means the Secu¡ities and Exchange Commission.

20, "Subordinated. Debenturss" meaJrs Sunbeom's Zero Coupon Convefible

Senior Subordinated Debenhues Due 2018.

21. "subordinated Debenture Offering" means the offering of Sunbeam's

Sub ordinated D eb entures.

22. "Sunbeam" neâns Sunbeam Coqporation and any of its predecessors,

successors, affiliates, subsidiaries, and present and former ofñcers, directors, employees,

representatives, and agents.

. 23. "You" or'Your" means Davis Polk &'Wadwell and any of its

predecessors, successors, affiliates, subsidiaries, divisions, and prcsent and fomrer partners,

employees, representatives, agents, and anyone acting or purporting to act on its behalf.

INSTRUCTIONS.

t. pseumsnts shall bc produced as they are kept in the usual course of

business, or organj¿çd and labeled to correspond to the categories in this Requcst. Documents

attached to each other should not be separated. Documents consisting of items previously

produced in the Litigations, Arbihations, aûd/or SEC Adminishative Proceedings with Bates

nurnbering shall be produced in Bates number o¡der.

2. All documents shall be produced in the file folder, envelope or other

container in which the documents a¡e kept or mainta'¡ed by you. If, for any reason, the container

ca¡rnot be produced produce copies of all labels or other identiffing marks.

9
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3. The relevant period, u¡rless otherwise indicated, sbalt be Êom January 1,

1997 through the last date on which you represented Morgan Stanley and-MSSF !n any

matter concerning with Sunbeam, the Coleman Tr¡nsrction, tle Credit Agreemenl the

Bank Facilities, or the Subordlnated Debenture Offerlng, a¡rd shall include all documents and

inforrnation which rclate in whole or in part to such period or to events or ci¡cumstances during

such period, even though dated, prepared, generated or received prior or zubsequent to that

period. Please supplement or corrcct youf rcsponses to these requests if, at any time' you become

aware that your responses are incomplete or incorrect in any respect.

4.Ifyouclaimtheattorncy.clientprivilege,oranyotherpúvilegeorwork-

product proteotion for all or any portion of a document, you shall provide a privilege log that

describes the witbheld material sufficiently to allow CPH to tcst the privilege or protection

asserted.

5. The following rules of construction apply

a The connectives "and" and "o¡" shall be const.ued either disjunctively or

conjunctively as necessary to bring within the scope of the discovery

requests all iesponses ttrai might otherr¡ise bc outside of their scope;

b. The term "includingi' shall be conskued to mean "without limitation"; and

c. Tho use of the singular fonn of any word includes the plwal aud vice

versa.

(CHICAGO)- 940122-t 6ll3to3 5:12 PM

l0
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Colernân @arent) Holdings Inc, v. Morgan Stanley & Company, Inc.
Case No.: 2003 CA 005045 AI
Amended Notice of Taking Videotaped Depositions
Deoember 29,2003

3t2 527 ø494 P.Ø3/Ø4

IN TTIE CIRCUTT COURT OF T}IE
FIFTEENTH JUDICTAL CIRCUTT,IN AND
FOR PALM BEACH COIINTY, FLORIDA

CASE NO.:2003 CA 005045 AI

Joseph laruno, Jr., Esq.
C¡.ru,ToN FIELDS, P.A,
222fakeView Avepue
Suite 1400
V/est Palm Beach, FL 33401

CoLEMAN (PARENT) HOLDTNGS rNC,,

Plaintif{,

v.

NfORGAN STANLEY & CO., INC..

Defendant.

Thomas A. Clare, Esq.
Ktnrt¿,uo &Elus, LLP
655 Fifteenth Street, N.W.
Suite 1200
Washington, D.C.20005

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS

PTEASE TAKE NOTICE that PLaintiffColeman (Parent) Holdings, Inc, ('CPH') requests

the depositions upon oral examination of the following non-party witnesses pusuant to the

subpoenas issued by the Ci¡cuit Court ofthe Fifteenth Judicial Disüict of Florida on the dates, times,

and at the locations set forth below:

Dnponent D¿te e¡¡pT¡ms Locntron

William Priutt January 12,2004 at 9:00 a.m.

until l:00 p.m,, and resuming at

4:00 p.m.

Esqunr Depostr¡on Senvlces
Courthouse Tower
44 V/est Flagler Street, l4th Floor
Miami, Florida 33130

Dennis Pastrana January 13, 2004 at 9:00 a.m. Eseu¡n¡ Deposn¡oN Snnvtces
Courthouse Tower
44 West Flagler Sheet, 14th Floor
Miami, Florida 33130
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Mark Brockelman January 14, 2004 at 9;00 a.m, Se¡ncvDENNEY Sc¡nom
B¡,n¡¡H¡nt & SHrPreY, P.A.
2139 Palm Beach Lakes Blvd.
ït/est Palm Beach, Florida 33409

Lawrence.Bomstein January 15,2004 at 9:00 a.m. Se¡Rcv DeNNeY Sc¡RoL¡
BARNHART & SI¡IPIEV, P.A,

2139 Palm Beach Lakes Blvd'
tgy'ss¡ Palm Beach, Florida 33409

The witnesses are requested to bring to the depositions the documents specified in Exhibit

A to the Subpoena for each witness. The depositions will be recorded by stenographic and audio'

visual meansand witl be taken before a person authorized to administer oaths and will continue day

to day until completed. The videogmpher for the Florida depositions will be Esquire Deposition

Services, Miami, Florida.

I HEREBY CERTIFY that a rrue and correct copy of the foregoing has been served by

facsimile and mail to all counsel on the attached Service List, this 29th day of December, 2003'

Dated: December 29, 2003
(PARENT) HOLDINGS INC

f î
One of Its Attorneys

By:

Jerold S. Solovy
Michael T. Brody
Deirdre E. Connell
Jr¡l¡.¡gR & Blocr llp
One IBM Plaza. Suite 4400
Chicago, Illinois 6061I
(3t2) 222-9350

Thomas A. Clare, Esq.
KrmrnNo & E¡-t ¡s, LLP
655 Fifteenth Street, N.W
Suire 1200
Washington, D.C. 20005

Joseph lsrulo, Jr., Esq.

CnnrroN F¡e¡.os, P.A.
222Lake View Avenue, Suite 1400

West Palm Beach, FL 33401

Jack Scarola
Ss¿ncv DSNNEY ScARoLA Bnn¡.¡rnRr

& Srupl-ev P.A.
2139 Pal¡n Beach Lakes Blvd.
West Palm Beach, Florida 33409
(s6r) 686-6300

SERVICE LIST

(CHTCAGO)-982750-l I0/203 l:E FM
-7-

TTTAL P.ø4
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FAX TRANSMITTAL

Date:

TO:

December 29,2003

Michael J. Moscato, Esq.

Curtis, Mallet-Prevost, Colt& Mosle LLP

ccl Thomas A, Clare, Esq.
Kirkland & Ellis

31,2 52? Ø4U P.ØL/ØA

JENNER&BLOCK
Jenner&Blocl t"u
One IBM Plaza
Chicago, IL 606¡ l-7603
Tel 312 222-9350
rvwr+, jeurer,com

Chicago
Dallas
Washington, DC

Joseph Iaruro, Jr.
Carlton Fields, P.A,

John Scarola, Esq.
Searcy Denney Scarola
Barnhart & Shipley, P.{.

Michael T. Brody
3r2923-2711

(212) 697-tss9

Q12)6964000

(202) 87e-s2oo
(202) 879-59e3

(561) 6se-7368
(561) 659-7070

(561) 684-5816 (before 5:00 Pm)
(561) 686-6350, Ext. 140

Client Number: 4l 198'10003

Fax:
Voice:

Fax:
Voice:

Fax:
Voice:

Fax:
Voice:

From:

Important: This mesiage is inteaded onty for rhe usc of rhc indiviilual or entity to whicb ¡t is addrcssed â¡d msy confai¡ ioformatioo tha¡ is

attomcyworkprcdrrct,privileged,coufidenùal¡ndexe¡uprftomdisclosureunderapplicablclaw, Ifthcr¿ade¡ofthismessageisno¡lheintended
recipient;o¡rhl employie oraleni tesponsiblcfødetivcingthernessagcto tho iot"nded recipieor, you are hereby norificd thatany dissemin¡tion,

disrributionorcopyingofthisãommuiicationisstrictlyproh¡bitc¿. tfyãuhavereceivcdrhísõommunic¡tioninerror,pleasenotiffusimmediately
by tclcphoûe, ûnd r¿turn thÊ origìnal messagc to us at tho abovô ûddress via postal servicê. Tha¡k you.

Message:

Total number of pages including this cover sheet: + Time Sent:

Sent By:

Extensiou:6490

If you do not receive all pages, please call: 312 222-9350

Seorctary: Caryn Jo Geisler
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

MORGAN STANLEY & CO.,INC.,

Defendant.

NOTICE OF HEARING

NOTICE IS HEREBY GTVEN that a hea¡ing has been set in the above-styled case Írs

follows:

DATE: January 12,2004

TIME: 8:45 a,m.

PLACE: Palm Beach County Courthouse, Courhoom 1lB
205 North Dixie Highway
West Palm Beach, Florida 33401

BEFORE: Judge Elizabeth T. Maass

CONCERNING: Defendant, Morgan Stanley & Co. Incorporated's Motion
to Compel Discovery (re: Defendant's Third Set of
Interrogatories, Interrogatory No. I )

KINDLY GOVERN YOURSELVES ACCORDINGLY

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues
contained in the foregoing motions or matters will be made with opposing counsel
prior to hearing on these matters on the Courtts Motion Calendar.

wPB#57 1076.3
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Coleman v. Morgan Stanley
Case Nor 03-CA-005045 AJ

Notice of Haring
Page2

Il you are a person with a disability who needs any accommodation in order to participate in this

proceeding, you are entitled" at no costs to you, to the provision ofcertain assistance. Please contact

the ADA Coordinator in the Ädminishative Offrce of the Court, Palm Beach County Courthouse,

205 North Dixie Highway, Room 5.2500, West Palm Beact¡ Florida 33401; telephone number (561)

355-2431 within two (2) working days of yoru receipt of this notice; if you are hearing or voice
inpaired, call I -800-955-8771.

CERTIFICATE oF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

Iìederal Express and e-mail to all counsel of record orí the attached service list on ,n,, d! Ou,

of Januar"y,2004.

Thomas D. Ya¡rnucci, P.C.
'T'homas A. Clare
Zhonette M. Brown
Larissa Paule-Carres
Brett H. McGurk
KIRKLAND & ELLIS
655 15th Sreet, N.W. - Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
trïacsimile: (202) 879-5200

Couruspl FoR DEFENDANT

CARLTONFTELDS, P.A.
Z2}Lakeview Ave.
suire 1400

West Palm Beach, FL 33401
Telephone: (5ól) 659-7070
Facsimile: (561) 659-7368
e-mail : j ianno@carltonfields. com

BY
IANNO, JR.

Bar No: 655351

wPB#s71076.3
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COLINTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, NC.,

Plaintiff,

v.

MORGAN STANLEY & CO. INC.,

Defendant.

MORGAN STANLEY & CO. INCORPORATED'S
MOTION TO COMPEL DISCOVERY

Pursuant to Florida Rule of Civil Procedure 1.380(a), Morgan Stanley & Co'

Incorporated ("Morgan Stanley") respectfully moves this Court for an order compelling Coleman

(Parent) Holdings Inc. ("CPH") to respond to discovery conceming the financial competence and

sophistication of the persons representing CPH in the Transaction at issue, and in particular to

respond to Morgan Stanley's Third Set of Interrogatories, lnterrogaJory No' l.

As grounds for this motion, Morgan Stanley states:

l. CPH has refused to respond to the following intenogatory related to the financial

sophistication of MAFCO, CPH, and those MAFCO and CPH personnel involved with the

financial review of Sunbeam's acquisition of the Coleman Company:

State with particularity lhe 1991 and 1998 net worth, income,

revenue and global holdings (including non-MAFCO holdings) of
MAFCO, CPH, Ronald Perelman, Howard Gittis, and any other
MAFCO or CPH employee who participated in the due diligence
or financial review of Sunbeam's acquisition of the Coleman

Company.

(Oct. 13, 2003 MS 3d Set of lnterrogs. to Plf. CPH, Req. 1 (Ex. 1).)

wH57t02ó.1
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2. This interrogatory seeks information that will allow MS & Co. to assess the

financial sophistication of cPH and MAFCO, such as the diligence with which they approach

their equity investments, which is an issue cPH's complaint places squarely on the table. At the

outset, Morgan Stanley wishes to make it perfectly clear that it is only seeking relevant

information that is necessary in order to refute Plaintiffs' own allegations in its Complaint and to

allow Morgan Stanley to dcfend those very same allegations' Indeed, Morgan Stanley, at least

initially, seeks to discover such information through a narrowly crafted interrogatory rather than

tluough a more inclusive document request.

3. CPH objected to this Interrogatory and refused to respond on the ground that it

seeks "personal information about entities and individuals not party to this lawsuit;" and because

it is '1rot relevant to the litigation." (Nov. 12,2003 CPH Resps. & Objs' to Def' MS 3d Set of

lnterrogs., Resp. I (Ex. 2).)

4. As an initial matter, CPH cannot shielcl MAFCO and its employees from

discovery. CPH is a holding company that, according to CPH's Rule 1.310 deposition witness

(himself a MAFCO employee), has no employees of its own. lndeed, CPH's lawsuit against

Morgan Stanley is premised on an acquisition transaction in which MAFCO, CPH's parent

company, played a larger role in the transaction than CPH itself. If Morgan Stanley is unable to

get discovery from MAFCO (whose employees negotiated the acquisition and exercised

complete control over the actions of CPH), Morgan Stanley will not have access to important

discoverable information about the claims alleged against it. CPH, as the plaintiff, cannot

employ the resources of MAFCO to bring this litigation to bear, but then hide behind corporate

formalities to deprive Morgan Stanley of information clearly relevant to the case.

2wPtlfJ?302ó. I
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5. There is no dispute that MAFCO personnel have pertinent discoverable

information. CpH,s own interrogatory response lists fourteen (la) MAFCO employees as

having discoverable information relating to cPH's Complaint - but not a single cPH employee'

(see cPH Resp. to MS I't Set lntenogs., Resp. l, served sept' 2, 2003 and filed under seal') In

addition, CPH identified at least six (6) instances in which MAFCO representatives personally

met with Morgan Stanley representatives to discuss or negotiate the Coleman Transaction' see

CpH Resp. to MS 2d Set of Intenogs. & 2"d Req. for Prod. of Docs., Resp' 1, served Oct' 13'

2003 and filed under seal, and at least eleven (11) instances in which MAFCO representatives

discussed the transaction with Morgan Stanley, see id. at Resp. 3. None of these discovery

responses refer to any action by a CPH employee' In light of MAFCO's important role in the

acquisition transaction and CPH's own admission that MAFCO personnel have discoverable

information, CPH's refusal to respond to MAFCO-related discovery on the grounds that

MAFCO and its employees are non-parties in this instance is groundless' Further, given the

relationship between CPH and MAFCO, there can be no question that information-that is

available to MAFCO is also available to CPH. Pursuant to Rule l'340, CPH is obligated to

"furnish the information available to that party."

6. Morgan Stanley's request for information regarding CPH and MAFCO's financial

sophistication is entirely appropriate. CPH's Complaint alleges claims for fraudulent and

negligent misrepresentation. An essential element of misrepresentation is justifiable "reliance'"

see, e.g., stow v. National Merchandise co., 610 So. 2d 1378, l38Z (Fla' I'r DCA 1992)

(fraudulent misrepresentation requires plaintiff to show it acted in reliance upon the

representation). CPH's Complaint alleges that it "reasonably'' and 'Justifiably" "relied" on

Morgan Stanley in connection with the acquisition transaction. (See }lay 8, 2003 Complaint

JwlD#s73026 I
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1[ 82 (.,CPH reasonably and justifiably relied upon Morgan stanley's representations concemrng

Sunbeam."), 11 95 (.'CPH justifrably relied, on the information provided by Morgan Stanley"')')

By making these allegations and bringing these claims, cPH has placed its alleged "reliance" on

Morgan Stanley, and the "reasonableness" of that alleged reliance, squarely at issue' CPH's

experience and sophistication in financial investments and transactions of this sort bear directly

on the issue of its "reasonable reliance" in this context. see Hillcrest Pac' corp' v' Yamamura'

' 727 So.2d 1053, 1057 (Fla. 4th DCA 1999) (noting sophistication of party in affirming dismissal

of fraudclaim); ChateauCommunities, Inc.v.Ludtke,783So' 2d1227,1230(Fla'5thDCA

2001) (fraud claims are "factually distinct and require[] proof of matters individual to each

plaintiff, such as proof of reasonable reliance and damages'")'

7. For example, cPH claims that cPH and MAFCO persormel were somehow

"induced" into entering into the acquisition by a press release that contains numerous

"Cautionary Statements" expressly warnìng investors against relying on "forward looking

statements" contained in the press release, and cautioning that "actual results could differ

materially'' from those contained in the release. Morgan Stanley is entitled to rebut these

ridiculous assertions by -- among other things -- showing that MAFCO and its principals are

highly sophisticated investors; that they routinely engage in high-stakes merger and acquisition

transactions; that they are highly-educated consumers of financial information; that they are

advise<l and counseled by their own almy of sophisticated lawyers, accountants, and investment

bankers; that they make investment and fìnancial decisions based on in-depth analysis and

consideration of financial information (and not simply press releases); and that they have the

financial competence, sophistication, and resources to conduct their own independent analysis of

financial information presented to them during negotiations'

4
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8. cPH',s objection to divulging this so-called "personal" information is similarly

unfounded. There is a Protective order in place in this case that protects sensitive information

disclosed by the parties during discovery. Moreover, CPH cannot have it both ways' CPH

car¡rot simultaneously bring claims against Morgan Stanley and shield itself from disclosing

relevant information. If cPH and MAFCO are squeamish about divulging this so-called

..personal,, information, cPH should not have brought this suit alleging that it "reasonably" and

'Justifiably'' relied on Morgan Stanléy's representations' Furthermore' MS & Co' is willing to

accept alternative formulations of this request, as long as MS & Co' is able to discover

information about CPH and MAFCO's investments that will allow MS & Co' to determine the

reasonableness of CPH's alleged reliance in this case'

Conclusion

For the foregoing reasons, Morgan Stanley respectfully 'requests an order compel-ling

CPH to respond to Morgan Stanley's Third Set of lntenogatories, Interrogatory No' 1'

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

Ê.q!
Federal Express and e-mail to all counsel of record on the attached service list on this yl- day

of January,2004,

CARLTON FIELDS, P.A.

222Lakeview Ave.

suite 1400
West Palm Beach, FL 33401

Telephone: (561) 659-7070

Facsimile: (561) 659-7368

e-mail : j ianno@carltonfi elds.com

BY
IANNO,IR.

Counsnl FoR DEFENDANT

Thomas D. Yannucci, P'C'
Thomas A. Clare
Zhonette M. Brown
Larissa Paule-Carres
Brett H. McGurk
KIRKLAND & ELLIS
655 15th Street, N.w. - Suite 1200

Washington, D.C. 20005
'Ielephone: (202)879-5000
Facsimile: (202) 879-5200

wlarJ73026.l 5

Florida Bar No: 655351
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SERVICE LIST

Counsel for Plaintiff
John Scarola

SEARCY, DENNEY' SCAROLA'
BARNHARDT & SHIPLEY' P,A.

2139 Palm Beach Lakes Boulevard

West Palm Beach, Florida 33409

Counsel for Plaintiff
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza

Suite 4400

Chicago, Illinois 6061 1

6NrBr5?1026.1
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IN TTIE CIRCUIT COLiRT OF TI{E

FtrTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COTINTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PAREI'{Ð H OLDINGS, INC.,

Plaintiff,

MORGAN STANLEY & CO.,INC.,

Defenda¡t.

MORGÀNSTA}{LEY&co.INCORPORATED'STEIRDSEToF
INTERROGATORIES TO PLAINTTTF COLEMAN (PARENT) HOLDINGS, fNC'

prusuant to the Florida Rules of Civil Procedure 1.280 and 1'340,

Defendant Morgan Stanley & Co. lncorporated ("MS & Co.") hereby requests that Ptaintiff

Coleman (parent) Holdings, Inc. ("CPF|') answer the following intenogatories and otherrvise

specif, objections, if any, in accordance with the definitions and instructions contained herein'

INSTRUCTIONS

l. The connectives "ar¡d" Bnd "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses that

might otherwise be construed to be outside of its scope.

Z. The use of the singula¡ form of any word includes the pltnal and vice versa.

3. Each interrogatory should be answcred separately and fully, unlcss it is objected

to" in rvhich event the reasons for the objections should be stated with speciEcity. The ãnswers

are to be signed by plaintiffs and the objectiors, if any' are to bc sigrred by the attomey(s)

EXHIBIT
q
00
5
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making them. Where a complete answer to a particular interrogatory is not possible, the

intenogatory should be answered to the extent possible and a staternent should be made

indicating why only a partial answer is given, the efforts made by you to obtain the information

a¡rd the source from which all responsive information may be obtained, to the best of your

knowledge or belief.

4. lf it is claimed that information responsive to any interrogatory is privileged,

work product, or otherwise protected from disclosure, state the nahue and basis for any such

claim ofprivilege, work product, or other ground for nondisclosure and identify: (a) the subject

matter of any such inforrnation; þ) if the information is embodied in a document, the author of

the docu¡rent and each person to whom the original or a copy of the document was sent, (c) if

the infor¡nation w¿rs communicated orally, the person rnaking the commu¡rication and all penons

present at or participæing in the communication; (d) the date of the document or oral

communication; and (e) the general subject matter of the document or oral communication'

wilhin the time set forth in the agreed-upon order. Any pa¡t of an answer to which you do not

claim privilege or work product should be given in fuU'

5. The term "identi$" (with respect to documents) means to give, to the extent

knowq the (i) t¡pe of documcnt; (ii) gcneral subject matter; (üi) date of thc documcnt; and (iv)

author(s), addressee(s) and recipient(s).

6. The terrn "identiff" (with respect to persons) means to give, to the extent known,

the person's ñrll name, present or last known address, and when referring to a natrual person,

atlditionalty, the present or last known place of ernployment. Once a person has been identiñed

in accordance with this subparagraph, only the name of that person need be listed in response to

subsequent discovery requesting the identiñcation of that penion.
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,l . .When 
used in reference to a person other than a natural persoD' "identify" means:

(a) to state its nane; þ) to describe its nature (e'g', corporation' partnership' etc'); (c) to state the

location of its principal place of business; and (d) to identif, the person or pelsons employed by

such entity whose actions on behalf of the entity are responsive to the interrogatory'

8. 'Wh--_ en used with respect to the identification of facts' acts' events' occlurences'

meetings, telephone conferences or communications, "identify" means to describe with

specificity the fact, act, event, occtuÏence' meeting, telephone conference, or commrnication in

question, including, but not limitcd to: (a) identifying all participants in tbc fact" act, evcnt,

occturence, meeting, telephone conference or communication; (b) stating the date(s) on which

the fact, act, event, occutrence, meeting, telephone conference or commr¡nication took place; (c)

stating the location(s) at which the fact, act, event, occìurence' meeting' telephone conference or

communication took place; and (d) providing a description of the substance of the fact' act'

event,occurrence,meeting,telephoneconferenceorcornmunication'

9. The terms *any," *all" and "each" Shalt be COnstrUed tO meAn "any"' "all"' Or

ttgâch."

t0. The term "including' shall be construed to mean "including but not limited to'"

1t'Thepresenttenseshallbeconstruedtoincludethepastandfururetenses.

lz. Unless otherwise indicated, these interrogatories request information for the

periodbeginning January l, 1996'

DEFINITIONS

l ' *CPH,, means Coleman (Parent) Holdings Inc' and any of its ofñcers, directon,

former or Present employees, representatives and agents'

Z- ,.MAFCO,, means MacAnd¡ews & Forbes Holdings, [nc. and any of its ofücers'

directors, fomter or present employees, representatives and agents'
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3. ,,MS & co." means lvforgan Starrley & co. Inc. and any of its ofücers, dircctors'

former or present employees, representatives and agents'

4. The term ,,person" is defined as any natu¡al pe$on or any business, legal or

governmental entity or association.

5. The terms "you" or "yor¡r" means 
*CPH" as defined in Definition 16'

1. state with particularity the 1997 and 1998 net worth, income, fevenue and global

holdings (including non-MAFCO holdings) of MAFCO, CPH, RonaldPerelman' Howard Gittis'

and any othcr MAFCO or CPH employee who participated in the due diligence or financial

review of Sunbeam's acquisition of the Coleman Company'

2. Identify all persons at cPH or MAFCO whose job responsibilities included" in

1997 or 1998, due diligence or fina¡rcial review of proposed mergefs and acquisitions' including

a description of each person's educational and employment history, a description of any

accounting or financial certifications or licenses held by such persons, and a description ofany

financial or business training they have had'

Datcd: Octobcr 13,2003
D. Yannucci,
A. Clare
M. Brown

KIRKLA¡{D & ELLTS LLP
655 l5'h Steeç N.lil. -Suite 1200

Washington, D'C.20005
Telephone: (202)879-5000
Facsimile: (202)879-5200

Joseph tanns, Jr. (FL Bar # 655351)

CARLTON T¡IELDS, P.À.
?r? Lakeview Ave., Suite 1400
'tü/est Pal¡n Beach, FL 33401

Tolçhonc: (561) 659-7070

Facsimile: (561) 659-7368
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Counsel for Defendant
Morgan StanleY & Co. IncorPorated
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CERTIFI C ATE.OF SERVI CE

I HEREBY CERTIFy that a lrue and correct copy of the foregoing has been fumished by

facsimile and e-mail to all counsel of record on the attached-sst'vice list on this t3th day of

October, 2003.

Joseph Ianno, Jr. (FL Bar # 655351)

CARLTON FIELDS' P.A.

222 Lakeview Avc., Suite 1400

V/est Palm Beach, FL 33401

Telephone: (561) 659-7070

Facsi¡nile: (561) 659-7368

e-mail: j i alno@carltonfi elds'corn

Thomas D. Yannucci, P.C.

Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Street, N.W. - Suite 1200

Washington, D.C.20005
Telephone: (202)879-5000

Facsimile: Q02)879-5200

Counsel for Defendant
lVlorgan Stanley & Co. Incorporated

BY
M.
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SE,RVTCE LIST

Counscl for Plaintiff
John Scarola
SEARCY, DENNEY, SCAROLÀ
BARNHARDT & SIilPLEY, P.A.

2 t 3 9 Patrn Beach Lalces Boulevard

West Palm Beach, Florida 33409

Counscl for Plainti ff
Je¡old S. SolovY
JENNER & BLOCIÇ LLC
One IBM Plaza

Suite 4400
Chicago, Illinois 6061 1
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r.Ðv-12-2øø3 L?t L? ]EIINER & BLOCK' LLC

INTHECIRCUITco{IRToFTmI.IT,TEENTSJUDICIÀLcIRctJTT
IN AND FOR PALM BEACH COTINTY, FLORIDA

CoLEMAN (PARElrÐ ÍIOLDINGS INC''

Plaintiff, Case No. 03 CA 005045 Ai

Judge Elizabeth T- Maass

MORGAN STANLEY & CO.,INC.,

Defend¡nL

CoLEMAN (PARENÐ EOLDINGS INC.'S RESPONSES A¡TD
.,s

OB JE CTIONS TO DEFENDA¡ÍÎ MORGAI{ STA¡{LEY & co.' INC

Plaintiff Coleman (Parent) Holdings Inc. (.cPFf), by its attomeys, and pursuant to

Florida Rules of civil Procedr¡re 1.280, I.340 and 1.350, hercby responds and objects to Morgan

Starrley&Co'Incorporated,s(.Morganstantcy')Thirdsetoflntcrrogatories(..Interrogatories'')

datcd October l3' 2003 æ follows:

TNITIAL OB.TECTIqNS

1. cPH incorporates by refefE0ce the tnit¡at objections sct forth in its written

response to Morgan Stmlcy's first set of intenogatories'

INTERROGATORY NO. 1: statc with particularity tbe 1997 snd 1998 not wortb' income'

revcñuãanð global hotdings (including non-TvfAFõOUof.ú"eF) oflvfAFCO' CPII' Ronald Pcrcl¡nan'

Howard Ginis, and -ñÃ;MAFCö or CPH.*Pl"ñc i-ho participatcd in the due diliçnce or

ñnancial revicw of Sunbeam's acquisition of the Coleinan Company'

BESfON$E: cPH notes that Intcnogatory No. I constitutcs multiplc sspafate

intcrrogatorics- CPH objects fo Interrogatory No. I as overbroad and not rclovant to the litigation

nor reasonably calculated to lcad to thc discovcry of admissible evidcnce' CPH ñuther objccts to

about entities and individuals not party to

v

)
)
)
)
)
)
)
)
)
)

Ûrterrogatory No. 1 becausc it seeks personal information

EXHIBIT

16div-001266



IEI.{.ìER e BLOC(, LLC 312 52" uÊ4 P'ø3/L5
NOU-12-2E}ø3 t?tI8

this lawsui! including Mafco, Ronald psrelman, Howard Giltis, and otber individuals employed by

Mafco or CPH.

INTERRoGAToRY No. 2: IdentiS all persons at CPH or MÂFCO whose job responsibilíties

include/, in 1997 or 199t, due diligence or financial rcview of proposedmergers,and acquisiriors'

inslurting a description of each person's educational aod ønployucnt history a description of any

accounting or fi¡ancial c"rtifications or licenses held by such persons' and a description of any

financial or busincss training they have had'

BLSPONSE: cPH notcs that lotelrogatory No. 2 constitutes multiple separate

intenogatories. CPH objects to IntenogatoryNo. 2 insofar as it seeks information relatcd to Mafco'

a non-party to this tawsuit, cPH fr¡¡'ther objects to Interrogatory No' 2 as overbroad and as seeking

inforrnation not relevant to the litigation nor reasonably calculatcd to tead to thc discovery of

admissible evidcnce because Interrogatory No. 2 is ¡6¡ limited to individuals who performed due

diligence conceming tho tra¡rsaction by which Sunboam acquircd CPH'g iaterest in The Colcman

Company,hrc. CPHfufherobjectstolntenogatoryNo.2onthegoundthatitisvagre'ambiguous'

and ove¡broad insofar as it fails to dc6nc thc tcrm *dúè rlilige¡ice" of otbsrwisê idcntiry with

sufficient particularity the activities tat night be enconpassed by that tcnu'

Às to objcctions:

Onc Anorncys

Dated: November 12;2æ3

Jobn Sca¡ola
S¡ency DEI.TNEY ScÀRot^A Bnn¡rinnr
& SHIPLEY P.A.

2139 Pal¡n Beach Lakcs Blvd"
\ffss¡ pelm Bcactr" Florida 33402'3626
(56r) 68ó-6300

ATToRNEYS FoR CoLEMAN (PARENT) EoLDrNcs INc'

Jcrold S- SoloqY
Michael T. BrodY
Deirdro E. Connell
JENNER&BLOCK' LLC
Onc IBM PlaaSuitc 4400

Chicago, Illinois 6061I
(3r2)222-93s0

a-
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JEI$IER & BLOCK' LLC rw ¡¿ w ^4'JlNOU-12-2øø3 1?:18

I, StevnL. Fa¡ura'bci¡rgdulysror+dcposcand saytb¿tI ¡m n¡tborizcdonbch¡lf

ofcolemaa(Parcnt)Holdingslnc,urd.onitsbôbslf,IbavorcadlhcforcgoinScotEMAN(PAREI{Î)

HoLDÍNCSINC.'SRE8PON8lI¡ANDOBJEC'NONSTOMORGÀNSTANLEY&CO.'INC.'SIIIRDSBT

OFI¡I¡ERRoCATORÍEST md to thebcstofmytnowlcdgc a¡d belicfthcreryonsescooÎåinedth€fsiIt

sro tn¡o a¡d corrocl

STEVEN L FASMAN

Subscdbd aod ¡n'om to bofqc mc
¡¡:c lâ/l ¿wof Nwc,æbcr, 2o@.
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JEN{ER & BLÛCK' LLC
3L2 52? ØÆ4 P'Ø5/r5

F{orJ-12-2Øø3 1?:18

CERTTFIçAE Or SERvtcE

I,Dei¡d¡eE.connell,berebycertiffthatatrueandcone¡tcopyoftheforegoing 
col'nnt¡v

(PAR-EN[) HOLOI¡CS INC.',S RgSrOnSgS AND oBJEqrIoNs TO DgrBr¡p¡'nr MoRGAN STANLEY

&CO.,INC.,sTIIRDSETOFINTERROGÀTORIES basbeensorveduponthepartieslistedbelowvia

facsimilc and U.S' mail on this l2ù day of November 2003'

Thomas À. Clarc, Esq'

KIRX¡.¡'ND &EI.I-IS LLP
655 Fifteenth Street' N'W'
Suite 1200

Washington' D'C' 20005

Joseph la¡üo, Jr., Esq.

Cenrrox FELDS, P.A.

22l-llakeView Avenue, Suite 1400
rù/est Palm Beach, FL 33401

Dcir&E E' Connell
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To

cc

JDillard@GarltonFields.com on 01/05/2004 04:59:18 PM

jsolovy@jenner.com, mem@searcylaw.com, Thomas Clare/VVashington DC/Kirkland-Ellis@K&E,
mbrody@jenner.com, jshaw@jenner.com
Kimberly Chervenak/lVashington DC/Kirkland-Ellis@K&E

Subject: Coleman v. Morgan

At.tached please find Morgan Stanl-ey's Motion to CompeÌ Discovery re:
Third Set of Interrogatories, Interrogatory No. 1 and Not.ice of Hearing

< <Morgancompel . pdf> > < <MorganNOH2 . pdf > >

lN Morgancompet.pdr

lN MorganNoH2.pdf
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Dl/05/2004 14r53 FAX

#230580/smk

COLEMAN (PARENT) HOLDTNGS INC.,

Plaintiffs, :

TNTIIE CIRCUIT COUR'I OF TIIE
FIFTEENTH JUDICIAL (.-IRCUIT, IN AND
FOR PALM BEACH COUNTY, FLORIDA

CASE NO.: 2003 CA 005045 AI

Ø oot¡oot

vs.

MORGAN STANLEY & CO.,INC.,

Defendant,

RE-NOTICE OF ffiARING

YOU ARE IIEREBY NOTIFIED that the undersigned has called up for hearing the

following:

DATE: January 8,2004

TIME: 8:45 a.m.

JIJDGE; Hon. Elizabeth T. Maass

PLACE: Palm Beach County Courthouse, Room #1 1.1208, 205 North Dixie Highway,
West Palm Beach,.FL 33401

SPECIFTC MÁ.TTERS TO BE TTF'ARD:

Plaintiffs Motion for a Proteotivç Ordsrlo Bar Certain Non-Party Discovery

Moving counsel certifies that he or she contacted opposing counr;el and attempted to

resolve the discovery dispute witbout bearing.
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íJl/06/2004 14:53 FAX

10010 on this

@ooztoot

Coleman lloldings, Inc. vs Morgan Stanlcy & Company
Case No.: 2003 CA 00504i AI
Re-Notice of Hcaring

I IIEREBY CERTIFY that a fiue and correct copy of the foregoing has been fumished by

Fax and U.S. Mail to all Coun."t. oo the attached list, and by Federal lìxpress to Theodore

Gewertz, wachtell, Lipton, Rosen and Kat4 51 west Sznd street, New ybrk, Ny 10019; and

Nancy Swift, VP and Counssl, Credit Suisse First Boston, One Madison Avr:nue, New,York, NYL J,{¡'day of 2004.

JACK
No.: 169440

Denney Scarola
& Shipley, P.A.

2139 Palm Beach Lakes Boulevard
'West 

Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 684-5816
Attorney for Plaintiffs
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JL/ûí/20OA 14:54 FÀX

Joseph lanno, Jr., Esquire
Carlton Fields, et al.
Z2?Lakeview Avenue
Suìtel400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Clare
B¡ett McGurk
Kirkland and Ellis
655 1sth Street, N.W., Suite 1200
Washington, DC 20005

Jerold S. Solovy, Esq.
Jenner & Block, LLC
One IBM Plaza
Suite 4400 '

Chicago, IL 60611

Coleman Holdings, Inc. vs Morgan grantsy & Company
CaseNo.: 2003 C,A'005045 AJ
Re-Noticc of Hearing

@ oosu oor

COUNSEL LIST

Ì>

J
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JÊN-ø9-2Øø4 L3t2t JEI.INER AND BLOCK LLP 3t2 527 Ø4e¿ P.Ø?/Ø3

IN THE CIRCTNT COURT OF THE

FIFTtsENTH JUDICIAL CIRCUTT,IN AND

FOR PALM BEACÉ{ COI]NTY, FLORIDA

#230580/mm

COLEMAN (PARBNT) HOLDINGS INC.,

Plaintifß,

vs.

MORGAI.I STAIILPY & CO., INC,

Defcndsnt.

wLt vot Ávut ¡ù.rú ¡.M

CASENO: 2003 cA 00504s AI

l'^,llì -,.t\,,.) .ì./,. :(,r\r
ü: 

.,'. 
riLi , '- 

:: 
. , .' i . 

,i.)jüar
ç ,ì ;.l':r.iC'i,l

jrr.il li Ð' Z;i+
.\ir

r:' :'':. - . .:.-..--": t -'L
i .. J. ..,. _, I .:..- ..- i.i ii ¡:i i_ I í\ G

plaintiffhcreby withdnws theMotion to Conrpel (production of the documents sougbt in

the plainriffls Third Request for P¡oduction ovet lbe objections asserted in l\{organ Stauley &

Co., Inc-'s Response and Objections to Colemn (Parcn$ Holdings Inc.'s Third Reçast for

Produotion of Documente) previously filed ilr this mâtt€r on January 5,20M.

I IIEREBY CERTIFY that a true and correct copy of tbe foregoing bas been ñrmished by

Fax and U.S. ìrait to all counsel on the attachcd list on tni, 7Þ d^v "r .\4!t 
'. 
/O0*

2þt3r'

JACK
No.: 169440

Scarola
&Shipley, P.À

Palm Bcach Lakes Boulevard
WestPalrn Beaob, FL 33409

Phone: (561) 6866300
Fax; (561) 4784754
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Coleman (Parent) Holdi¡gs Inc. vs Morgan Stanley &' ComPTy

ñot¡r* of WitUarawal of Flaintiffs Motiãn to Cornpel Dated January 5,20M

CaseNo.: 2003 CAæ5045 AI

JÊN-ø9-2øØ4 t3.2L

Joeeph l¡nns, Jr., Esquirc
Csrlton Fields, et al.

222 L¿keview Ave'lrue
$uiret400
West Palm Boach, FL 33401

Thomas D, Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 lsthSheet,N.W, Suitc 1200

Washingfou DC 20005

Isrold S. Solovy, Esq.
Ienncr&Bloch LLC
One IBM Plaza
Suite 4400
Chicago, IL 60611

JENNER ÊND BLOCK LLP

¡6¡¡58¡, T.IST

312 52? Ø4F4 P.Ø3/Ø3

2

TOTÊL P.ø3
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FAX TRANSMITTAL

JENNER AND BLOCK LLP 3t2 5Z7 Ø484 P.Ø7/ø3

JENNER&BLOCK
Jcnner&Block tlr
One IBM Plaza

Chicago, IL 606I 1'7603

Tel 312 222-9350
wwwjcnner,com

Chicago
Dallas
Washington, DC

Date

To:

From:

January 9,2004

Zhonelte M. Brown, Esq
Kirkland & Ellis

Michael T. Brody
312923-2711

Fax:
Voice

(202) 879-s200
(202) 87e-s993

Clier¡t Number: 41 198-10Û03

Intportanl: This messrge is intended olly for thc usc of thc individual or entity to wbicì it is addressed' and may conuin information that is

ôrton)cyworkproduct,privilcged,conlidcnticlondcxemptûomdisclosureunderappìicablelã\,r. lfthercsderofthismessageisnottheinændcd

recipienr, or the employee orageûtrcsponsibtc fordelivcriog tbr rorrla lo thtinteläcd rccipicnt, you arehcrcby notif¡sd thât ¡ny disscmination'

disrriburionorcopyingofrhiscommunicationisstrictlyprott¡Uir¿. iiiä'f,¡"i*i"e¿tftitcommúnicationinøror,pleosenotifyuslrnmediatcly
by telephone, anå rct[m the originol Eesssgc to us ú tñc ¡bove address vla postal scnicc. Thanf you.

Message; As we discussed/

Total number of pages inoluding this cover shcct: 3
Ifyou do not receive all pages, please call: 312222-9350

Secretary: Caryn Jo Geislcr

Time Sent:

Sent By:

Extension:6490
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IN TFIE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO. CA 03_5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
VS.

MORGAN STANLEY & CO., INC.,
Defendant(s).

CERTAIN NON-PARTY DISCOVERY

THIS CAUSE came before the Court January 8, 2004 on Plaintifls Motion for a

Protective Order to Bar Certain Non-Party Discovery, with both parties well represented by

òounsel. In open Court Plaintiffs counsel sripulated that it will not call as a witness or offer

any testimony at trial from an employee or affiliate of Plaintiff concerning whether Plaintiff

breached a standard of care either in relying on representations from Defendant or in failing

to perform, or retain others to perform, sufficient due diligence, prior to completion of the

Coleman Transaction, as that term is defined in the subpoenas directed to non-parties

Watchell, Lipton, Rosen and Katz ("Watchell, Lipton Subpoena") and Credit Suisse First

Boston ("Credit Suisse Subpoena"). Based on the foregoing and the proceedings before the

Court, it is

' ORDERED AND ADJUDGED that Plaintiffs Motion for a Protective Order to Ba¡

Certain Non-Party Discovery is Granted, in part, and Denied, in part. Defendant shall be

entitled to receive only those documents requested in Paragraph 10 of the Wachtell Lipton

Subpoena and paragraph 7 of the Credit Suisse Subpoena as if the subpoenas were amended

by interlineation to insert "requests by Coleman, CPH, or any of either's affiliates or related

entities to perform" immediately prior to "due diligence" and to delete "perfonned" in the

first line thereof. Defendant shall not be entitled to receive any documents pursuant to
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paragraph 33 of rhe wachtell Lipton subpoena and paragraphs 18, 30, and 35 of the credit

Suisse Subpoena.

DONE AND ORDERED in West Palm

day of January, 2004

ELIZABETH T. MAASS
Circuit Court Judge

copies furnished:
Joseph Ianno, Jr., Esq.

222Lakeview Ave., Suite 1400

West Palm Beach, FL 33401

Thomas D. Yannuccl
655 15th Street, NW, Suite 1200

Washington DC 20005

John Scarola, Esq.

2139 PalmBeach Lakes Blvd'
West Palm Beach, FL 33409

Jerold S. Solovy, Esq.

One IBM Plaza, Suite 4400

Chicago, Il 60611

Mark F. Bideau, Esq.

777 S. Flagler Dr;; Suite 3008
West Palm Beach, FL 3340i

David M. Wells, Esq.

50 N. Laura Street, Suite 3300

Jacksonville,FL 32702

Beach County, Florida this I
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#230580/mm IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICiAL CIRCUIT, IN AND
FOR PALM BEACH COLINTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC.,

Plaintiffs,

CASE NO: 2003 CA 005045 AI

vs.

\4ORCìAN STANLEY & CO.,INC.

Defendant.

MOTION FOR SPECIAL TRIAL SETTING

Plaintiff, COLEMAN (PARENT) HOLDiNGS INC., by and through its undersigned

attorneys, moves this Honorable Court for a special setting of the trial of the above-styled cause

of action and a conesponding extension of pre-trial deadlines presently established in tlie

Uniforur Pre-Trial Order attached. In support of this Motiolr, the Plaintiff rvould shorv tliat the

nature and anticipatecl length of the trial rvould require significant advance notice of the actual

date of collltrencement of the trial. In addition, insufficient time is available Lretr'¿een receipt of

the attached Order and the deadlines irnposed therein to pemrit timely and full compliance rvith

the established filing deadlines

WHEREFORE, Plaintiff requests that this nratter be re-set for trial approximately 90 days

beyond its plesent setting with all pre-trial deadlines extended accordingly.

16div-001279



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company
Motion For Special Trial Setting
Case No.: 2003 CA 005045 AI

I HEREBY CERTIFY that a true and conect copy of the foregoing has

,n?u
Fax ar.lcl U.S. Mail to all counsel on the attached list on this l? day of

2004

JACK OLA
FI No.: 169440

Denney Scarola
& Shipley, P.A.

been furnished by

.JM

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 478-0754
Attorneys for Plaintiffs

2
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Coleman (Parent) Holdings Inc. vs Morgati Stanley & Company

Motion For Special Trial Setting
Case No.: 2003 CA 005045 AI

COUNSEL LIST

Joseph lanno, Jr., Esquire
Carlton Fields, et al.

222Lakevíew At'etttte
suitel400
West Pahn Beach, FL 33401

Thomas D. Yannucci, P.C.

Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 l5th Street, N.w., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq

Jenner & Block, LLC
One IBM Plaza
Suite 4400
Chicago, IL 60611

3
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICTAL CIRCIIIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDr¡ics, INC.,

Plaintiff

MORGAN STANLEY & CO.,INC.,

Defendant.

NOTIC}T OF \ryITHDRAWAI, OF ATTORNEY OF RECORI)

Defendant, MORGAN STANLEY & CO., INC., by and through its undersigned counsel,

hereby gives notice of withdrawal of Attorney Brett H. McGurk óf Kirkland & Ellis LLP from

this action.

CERTIFICÄTE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

Federal Express and e-mail to all counsel of record on the attached service list on ,^" lþO^,
ofJanuary,2004.

Thomas D. Yannucci, P.C.
Thomas A. Clare
Zhonette M. Brown
Larissa Paule-Carres
Brett H. McGurk
KIRKLA¡{D & ELLIS
655 15th Street, N.W. - Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsirnile: (202)579-5200

Couxsrl roR Dnpuxt.cNr

CARLTON FIELDS, P.A.
222Lakeview Ave.
Suire 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7 070
Facsimile: (561) 659-7368
e-mail:j

IANNO, JR.

-com

v/PB#571350. I

BY

Bar No: 655351
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Coleman v. Morgan Stanley
Case No: 03-CA-005045 AJ

Notice of Withdrawal
Page 2

SERWCE LIST

Jack Scarola
SEA.RCY, DENNY, SCAROLA,
BARNH,A.RDT & SHIPLEY, P.A.
2139 Pal¡n Beach Lakes Blvd,
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza
Suite 400
Chicago, IL 60611

u/PB#573350. I
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IN THE CIRCUIT COURT OF TTIE FIFTEENTH JUDICTÀL CIRCUIT

IN AND FOR PALM BEACII COUNTY, FLORIDA

COLEMAN (PARENÐ HOLDINGS INC',

Plaintiff, Case No. 03 CA 005045 AI

Judge Elizabeth T' Maass

MORGAN STANLEY & CO.,INC.,

Defendant

COLEMAN (PARENT) HOLDINGS INC.'S SUPPLEMENTAL RESPONSE AND

OBJECTIONSToDEFENDANTMORGANSTANLEY&Co,,INC.'S
THIRD SET OF INTERROGATORIES

PlaintiffColeman (Parent) Holdings Inc. ("CPH"), by its attorneys' and pursuant to Florida

Rules of Civil Procedure 1.280, 1.340 and 1 '350, hereby responds and objects to Morgan Stanley &

Co. Incorporated's ("Morgan Stanley-) Third Set oflntenogatories ("lnterrogatories") dated October

13,2003 as follows:

INITIAL OBJECTIONS

CpH incorporates by reference the Initial Objections set forth in its written response to

Morgan Stanley's first set of interrogatories.

INTERROGATORY RT,SPONSE

ïSTERROGATORY NOJ:

Identiff aII persons at cPH or MAFCO whose job responsibilities included, in 1997 or 1998'

due diligence or financial review of proposed *"rg.i, and åcquisitions, including a description of

each person's educational and employment histo[, a description of any accounting or financial

certifications or ìicenses held by suðh p.rsons, and a description ofanY financial or business training

they have had,

RESPANSE:

subject to and without waiving the Initial objections, cPH states as follows; Review and

analysis of available information relating to proposed merger or acquisition candidates is not the

)
)
)

)
)
)
)
)
)
)

16div-001284
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prirnary or sole function of either CPH, MAFCO or any CPH or MAFCO personnel' Furthermore'

neither CpH nor MAFCO, d.uring 1gg7-gS,assoriated with any particular employee or job title any

particular set of "job responsibilities." Finally' some I4AFCO employees may have participated in

the review or analysis of available information relating to one or more candidates during 1997 -98

but not other candidates, for a variety of reasons' The following MAFCO employees generally

participated in review or analysis of available information relating to one or more candidates during

1997-98:

Lorelei Joy Borland*
Terry C. Bridges+
Glenn P. Dickes*
Donald G. Drapkin*
Irwin Engelman*#
Norman J. Ginstling*#
Howard Gittis*
J. E¡ic Hanson
Anthony J.Ian
Robert L Knibb
James R. Maher
William G. Nesbitt
Ronald O. Perelman

Joram C. Salig*
Paul G. Savas

Marvin Schaffer
Barry F. Schwartz*
Todd J. Slotkin
John A. Winkel
Gregory J. Woodland

,l
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John Scarola
Sr¡,ncv DeN\¡ev Scenola BnRuunnr
& SHrplev P.A.

2139 Palm Beach Lakes Blvd,
West Palm Beach, Florida 33402-3626
(s6l) 686-6300

Saaroy Denney Scarola Barnhart & Shlpley 5616872085 3/6

Jerold S. Solovy
Je¡¡Npn & Blocx LLP
One IBM Plaza, Suite 4400
Chicago, lllinois 6061 I
(312) 222-9350

ATToRNEYS FOR COLEMAN (PARENT) HOLDINGS INC

In addition to the people previously identified, other MAFCO employees from time to time

provided isolated information or performed isolated tasks witlr regard to particular transactions

during IggT-98, but they were not involved generally in the process of review and analysis'

Although it is impossible at this point to determine definitively from CPH and MAFCO records and

employees who provided isolated infonnation or performed tasks during 1997-98, those MAFCO

employees may have included the following:

Gary L. Leshko*
Steven L. Fasman*
Lenny Ajzenman#
Laurence Winoker#

All of the people identified are college graduates. The people whose narnes are followed by

â "*" are each admitted to practice law in at least one state. The people whose names are followed

by a "#" are each licensed as a certified public accountant in at least one state. Ms. Borland and

Messrs. Bridges, Drapkin, Gittis and Schwartz were all partners at law firms prior to working for

MAFCO. Mr. Salig was an associate at a law frrm prior to working for MAICO.

By:
Attorneys

Dated: January 22,2004

3
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I, Steven L. Fasnan, being duly sworn, depose and say that I am authorized on behalf of

Coleman @arent) Holdings Inc. and, on its behal{ I have read the foregoing Colnivrnn (PARENT)

HOIUnçs ITTc.,S RESPoNSES AND OBJECT¡oNs To DEF.ENDANT MoRGAN STANLEY & CO.,

Inc.'s Tulno Ser Or IntERRocAToRrcs, and to the best ofmy knowledge and belief the responses

contained therein are bue and correct.

STEVEN L, FASMAN

Subscribed and swom to before me
this &lI day of January ,2004,

tú,;y,úrn ^¿*-" Ño{*vY"Aú
... DEBBIEHERNANDEZ
Nohry Publlc, State of Newl6rlc

_ No.0tHES02í255
Quallñed h Queens Countv

*'1åig!åiH[i'g¡!4'J''Y# #fta a o r
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JACK SCAROLA
Florida Bar No.: I
Searcy Denney Scarola
Barnhart & Shipley, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 478-0754
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

f HEREBY CERTIFY that a true and correct copy of the foregoing has been frunished by

Fax and Federal Express to all counsel on the attached list on thi, 2 2 P Þ 
day of

JÅr,rur'tr,rt .2004.
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company
Case No.: 2003 CA 005045 AI

COUNSEL LIST

Joseph Ianno, Jr., Esquire
Carlton Fields, et al.
222 Lakeview'Avenue
Suite1400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Cla¡e
Brelt McGurk
Kirkland and Ellis
655 l5th Street, N.W., Suite 1200

Washington, DC 20005

Jerold S. Solovy, Esq
Jenner & Block, LLC
One IBM Plaza
Suite 4400
Chicago, IL 60611

2
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IN THE CIRCT]IT COURT OF THE FIFTEENTH JUDICIAL CIRCIIIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CoLEMAN (PARENT) HOLDTNGS rNC.,

Plaintiff,

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No, CA 03-5045 AI

)
)
)
)
)
)
)
)
)
)

)
)

AMENDED. NOTICE OF' VIDEOTAPED DEPOSITION

To: Thomas A. Clare, Esq
Klmtn¡lo ¿ Eur-ls, LLP
655 Fifteenth Street, N.'W
Suite 1200
Washington, D.C.20005

Josçh Ianno, Jr., Esq.
CaR¡.ro¡¡ Frelos, P.A.
222Lake View Avenue
Suite 1400
West Palm Beach, FL 33401

PLEASE T.A.KE NOTICE that Plaintiff Coleman (Parent) Holdings,Inc. ("CPH")
requests the deposition upon oral examination of the following non-parry witness pursuant to the
commission issued by the Circuit Court of the Fifteenth Judicial Districi of Floridä, and the
subpoena issued in aid of that commission by the Supreme Court of the State of New york, on
the date, time, and at the location set forth below:

Alexandre Fuchs Febmary I3,ZOO4 at 9:30 a.m.

The deposition will be recorded by stenographic and vid,eographic means at the offices of
Esquire Deposition Services, 216E.45'h Street, 8ù floor, New Yorlç Ñew york 10017-3004.
The videographer will be Esquire Deposition Services. The deposition will be taken before a
person authorized to administer oaths and will continue day to day until complete.

The witness is requested to bring to the deposition the documents specified in Exhibit A
to the Subpoena.
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I HEREBY CERTIFY that a tn¡e and conect copy of the foregoing has been served by
facsimile and mail to all counsel on the attached Sewice Lisf this 30th day of January, 2004,

Dated: January 30,2004
CoLEMAN (PARENT) HOLDTNGS rNC.

B 7,?A¿( )'l*q a
Jerold S. Solovy
Michael T. Brody
Deirdre E. Connell
Je¡¡Nrn & Blocr llp
One IBM Plaz4 Suite ¿1400

Chicago, Illinois 6061 I
(312)222-93s0

Thomas A. Clare, Esq
KIRKLAND & EI.IIs, LLP
655 Fifteenth Street, N.W
Suire 1200
Washington, D.C. 20005

Joseph Ianno, Jr., Esq.
CnRuroN FreLos, P.A.
222 Lake View Avcnue, Suite 1400
West Palm Beach, FL 33401

One of lts Attomeys

Jack Scarola
Spnncv DeNwey ScnRou BenNg¡nr

& SH¡pI,eyP.A..
2139 Paltn Beach Lakes Blvd.
West Palm Beach, Florida 33409
(561) 686-6300

SER\TTCE LIST

(CHICACO)_982750_l l0/203 ¡:t PM
-2

TTTAL F.Ø8
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FA,X TRANSMITTAL

JEhS.IER ÊND BLOO< LLP 3LZ 527 ø4e4 P.ør/Øe

JENNERõBLOCK

January 30,2004

Thomas A. Clare, Esq.
Kirkland & Ellis

Joseph lanno, Jr.
Carlton Fields, P.À.

John Soarolao Esq.
Searc/Denney Scarola
Barnhart & Shipley, P.A.

Míchael T. Brody
3t2 923-27tl

Jerner&Block t t l
One IBM Plaza
Chicago, IL 606I l-7603
Tcl 312 222-9350
wrrrwjcnner.com

Fax:
Voise:

Fax:
Voice:

Fax:
Voice:

Client Number: 4l 198-10003

(202\ 879-s20O
(202) 879-s993

(56r) 65e-7368
(s61) 6s9-7A70

(561) 684-5816 (before 5:00 pm)
(561) 686{350, Ext. 140

Chicago
Dallas
Washingcon, DC

Date:

To:

From:

hnportantl This messagc is iotended only for the ùse of the individuat or entif o which i! is adct¡essed, aud may conuin i¡iformarion thar is
artoroeyworkproducl,Privileged,confidentiataodexemplfromdixlosureunderapplicablelaw. Ifthereaderofrhlsñcssageisnotthcintcndcd
r€cipietrt, or th! e¡nploycc or ageot responslblcfordellvering rbemersage o ùre inænàedrccipicnr, you arc hcreby rodfied thitany dissemination,
distributíonorcopyingofthisconmunicatiooisstrictlyprohibitcd. Ifyòuhavcrcceivcdtbíscommunicatlooiocrror,pleasenorifyusimmediately
by lclephonè, snd retum the original messagc to us at the sbove addrcss v¡a po6tal screlcË. ThanÌ you,

Message:

Total number of pages inctuding this oover sheer $
lf you do not receive all pages, please call; 3lZ ZZ2-gjS\

Secretary: Caryn Jo Geisler

Time Seut:

Sent By:

Extension: 6490

16div-001292



JAN*3ø-2øø4 16:36

January 30,2004

By Telecopy

Thomas A. Clare, Esq.
Zhonette M. Brown
KlRrr¡No & Elus LLP
655 Fifteenth Street, N.W.
Suire 1200
Washington, D.C. 20005

MTB:cjg

JENNER ÊND BLOCK LLP 3I2 527 ø484 P.Øz/ØE

JENNER&BLOCK

Jcnner & Blocklrp
Onc IBM Plaa
Chicago, IL 6061 l-7603
Tet 312 222-9350
wvwjcnner.com

Michael T. Bncdy
Telgtzg4-z7rr
Faxgr2 84ozu
mbrody@jenncr.com

Chicago
Dallas
Washington,uc

Re: Coleman (Parent) Ifoldíngs Inc. v. Morgsn Stanløy & Co,
Morgøn Stønley Senlor Fundlng, fnc, v. MacAndrews & Forbes Holdings fnc,, et aI.

Dear Tom:

I enclose an (a) amended notice of deposition for Alexandre Fuchs, reflecting your proposed date
of February 13 and (b) amended notice of RuIe 1.310 deposition, reflecting yourproposed date of
February 10.

Very truly yours,

1/\^-I"-&1. W1"
Michael r. Brody I

C,C Joseph Ianno, Esq. (by telecopy)
John Scarola, Esq. (bytelecopy)
Jerold S, Solovy, Esq.

16div-001293



JÊN-3Ø-2øø4 16!35 JENNER AND BLOCK LLP 3I2 527 Ø4P4 P.Ø3/ØB

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CoLEMAN (PARENT) HOLDTNGS rNC.,

Plaintiff,,

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No. CA 03-5045 AI

)
)
)
)
)
)
)
)
)
)
)
)

AMENDED NOTICE OF DEPOSITION

To: Thomas A. Clare, Esq.
KTRKLn¡¡o & Er-us
655 Fifteenth Street, N.W
Suite 1200
Washington, D.C. 20005

Joseph lanno, Jr., Esq.
C¡Rtrou Frrlos
222Lake View Avenue, Suire l40O
West Palm Beach, FL 33401

PLEASE TAKE NOTICE that PlaintiffColeman (Parent) Holdings, Inc. ("CpH")
requesls the deposition upon oral examination of Defendant Morgan Stanley & Co.,l¡c. and its
affiliates ("Morgan Stanley'') pursuant to Florida Rule of Civil Piocedure 1.310 on rhe date and
ât the time set lorth below;

Morgan Stanley February 10, 2004 at 9:30 a.m.

The deposition will be recorded by stenographic and videographic means at rhe offices of
Esquire Deposition Services, 216E.45th Street, 8th floor, New York, New york 10017-3304.
The deposition will be taken before a person authorized to administer oaths and will conrinue day
to day until completed.

The deposition is being taken with respect to the topics described on the attached Exhibit
A. Please designate one or more officers, directors, managing agents, or other persons to testify
on your behalf and state the matters on which each person desigrrated will testify.

16div-001294
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. I HEREBY CERTIFY that a true and correct copyof the foregoing has been
served by facsimile and mail to all counsel on the attached Service List, this 30th day of January,
2004.

CoLEMAN (PARENT) HOLDTNGS iNC.

By: "14/'€7&"trn

Jerold S. Solovy
Ronald L, Marmer
Robert T. Markowski
MichaelT. Brody
JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 6061 I
(312) 222-9350

One of Its Attorneys

Jack Scarola
SEARCY DENNEY SCAROLA BARNHART &
SHIPLEY P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409
(s6t) 686-6300

-2-
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SERVICE LIST

Thomas A. Clare, Esq.
Knru-n¡.¡p & Er-r.rs
655 Fifteenth Street, N.Vy'
Suite 1200
Washington, D.C. 20005

Joseph laruto, Jr., Esq.
CnRrro¡{ F¡eros
222Lake View Avenue, Suite 1400
West Palm Beach, FL 33401

3I2 527 Ø4A4 P.øs/Øe

-3-
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EXHIBIT A

coRPoBATE pEPOSTTION TOPICS

l - Morgan Stanley's electronic documen! including e-mail, retention
policies, practices, and procedures and the means of enforcing thcse policies, and conceming
Morgan Stanley's ability (including the procedures, time labor, and expense involved) to retrieve
e-mails, including but not limited to:

A. whether the media housing Morgan Stanley's electronic documents
and e-mail is active/online dat4 near-line dat4 oflline data, back-
up tape, or erased or ûagmented material and the means available
to access any or each of those media and the reliability of these
media;

what policies, practices, and procedures Morgan Stanley has
implemented in order to comply with the SEC's December 3,ZO0Z
Order;

what policies, practices, and procedures Morgan Stanley had in
place prior to the SEC's December 3,ZOO? Order;

the policies, practices, and procedures Morgan Stanley applied
with respect to electronic documents and e-mail and prior Sunbeam
related litigation; and

the manner of enforcement and/or discipline utilized by Morgan
Stanley in order to implement its retention policies regarding
electronic documents, including e-mail.

B

c.

D.

E

-4-
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#23051i0/rnm IN THE CIRCUIT COUIIT OF THE
FIFTEENTFI JUDICIAL CIRCUIT, IN,\ND
FORPALM BEACH COLTNTY, FLORIDA

coLE\4AN (PARENT) IÌOLDTNGS lNC.,

Plaintifß,

\rs,

CASE No: 2003 CA 005C45 AI

MOR(iAN STANLEY & CO.,INC.

Defendaut.

NOTTCE OF FTLING PLEADTNG UNDER SPAL

Ptaintifl COLEMAN (PARENT) I{OLDiNGS INC., hereby gives l.iotice of the filing of

Colen:an (Parent) Holdings Inc.'s Ameuded Resporrse to Intenogatory No. I of Morgan Stanley

&, Co. Inc.'s Third Set of iutenogatories, filed under Seal on this date.

I HEREBY CERTIFY that a tne and correct copy of the foregoing has bee¡t furnished by

Fax ar.d Fede¡al Exprcss to all counsel on the attacl:ed list on this lll^- a, , ", tAh, ,

2004.

FI No.:169440
Deuney Scarola

& Shipley, P.A.
2139 Palm Beach Lakes Boulevarcl
'West Palm Beacb, FL 33409
Phone; (561 ) 686-6300
Fax: (561) 478-0754
Attorneys for Plai¡ltiff

16div-001298
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Colen¡n (Parent) lloldings Inc. vs Morgau Stanley & Company
Notice Of Filing Pleading Urrder Seal
Case ìr:0,: 2003 CA 005045 AI

COUNSEL LIST

Jose¡rh lanuo, Jr'., Esquire
Carlton Fields, et al.
222 L¿kevierv Averure
Suite I.100
West I'alur Beacb, FL 33401

Tllonrirs D. Yannucci, P.C.
'lhom¿rs A. Clare
Brett lt,lcGurk
I(irkla.rd aud Ellis
655 lSth Street, N.W., Suite 1200
Washi,rgton, DC 20005

Jerold S. Solovy, Esq.
Jenner & Blrrch, LLC
One IIIM Plaza
Suite ¿400

Chica¡io, IL 60611

@ ooz,t ooo

2
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAI CIRCUIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS, INC.,

PlaintifL

MORGAN STANLEY & CO.,INC.,

Defendant.

AN ST 'S SECOND
OF RBOUESTS FOR ADMISSION

Pursuant to Florida Rule of Civil Procedure 1.370, Defendant Morgan Stanley &

Co. Incorporated ("Morgan Stanley") submits this second set of requests for admission to

Plaintiff Coleman (Parent) Holdings, Inc. ("CPH"). The specific requests are preceded by

lnstructions and Definitions which shall govern the specif,rc requests. Morgan Stanley requests

that Plaintiff answer, under oath, the following requests for admission in accordance with the

Florida Rules of Civil Procedure, or within such shorter period as may be agreed by counsel, and

submit them in writing to counsel for Morgan Stanley at the offices of Kirkland & Ellis LLP, 655

Fifteenth Street, NW, Suite 1200, Washington, DC 20005.

INSTRUCTIONS

l. The connectives "and" and "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses that

might otherwise be construed to be outside of its scope.

16div-001300



2. The use of the singular form of any word includes the plural and vice

versa.

3. If you cannot admit or deny a request for admission after making a

reasonable inquiry and the information known or readily attainable by CPH is insufficient to

enable CPH to admit or deny fully, so state and admit or deny to the extent possible, speciflng

your inability to answer the remainder; stating whatever information or knowledge you have

concerning the unanswered portion; and detailing what you did in attempting to secure the

information.

4. The terms "any," "all," and "each" shall be construed to mean "any,"

"allr" or tteach".

5. The term "including" shall be construed to mean "including but not

limited to."

6. The present tense shall be construed to include the past and future tenses.

DEFINITIONS

1. 'oAdvisors" means financial advisors, legal advisors, accountants,

consultants, and any other third-party advising or assisting CPH, Coleman, or MAFCO (or any

affiliate thereof) in any way with the Coleman Transaction-

2. "Coleman" means Coleman Company,Inc.

3. The "Coleman Transaction" means Sunbeam's acquisition of Coleman

Company, Inc. from CPH and all related communications, agreements, and transactions,

including the February 27,1998 Agreements and the March 30, 1998 closing.

4. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers,

directors, former or present employees, representatives, and Advisors.

2
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5. "February 27, 1998 Agreements" means (a) the Agreement and Plan of

Merger dated February 27, 1998 between Sunbeam Corp., Laser Acquisition Corp., CLN

Holdings, lnc., and Coleman @arent) Holdings Inc.; (b) the Agreement and Plan of Merger dated

February 27, 1998 between Sunbeam Co.p., Camper Acquisition Corp., and The Coleman

Company,Inc.; and (c) all schedules, exhibits, and documents related to those Agreements.

6. "MAFCO- means MacAndrews & Forbes Holdings, Inc. and any of its

officers, directors, former or present employees, representatives and agents, and Advisors.

7. The term "person" is defined as any natural person or any business, legal

or governmental entity or association.

8. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries,

divisions, predecessors, successors, present and former employees, representatives, and agents.

g. The term "Accounting Inegularities" refers to the accounting practices

engaged in by Sunbeam during 1996, 1997, and the first quarter of 1998 that led to the

restatement of Sunbeam's ñnancial statements in October of 1998.

REOUESTS FOR ADMISSION

1. CPH retained Credit Suisse First Boston as its exclusive financial advisor

for the Coleman Transaction.

2. Coleman retained Credit Suisse First Boston as its exclusive financial

advisor for the Coleman Transaction.

3. MAFCO retained Credit Suisse First Boston as its exclusive financial

advisor for the Coleman Transaction.

4. Credit Suisse First Boston had the ability in 1997 and 1998 to conduct a

due-diligence investigation sufficient to detect Accounting Irregularities at Sunbeam.

3
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5. Credit Suisse First Boston had the ability in 1997 and 1998 to conduct a

due-diligence investigation sufhcient to detect the falsity of the misrepresentations alleged in the

Complaint.

6. CPH retained Wachtell, Lipton, Rosen &Katz as its legal advisor for the

Coleman Transaction.

7 . Coleman retained Wachtell, Lipton, Rosen &Katz as its legal advisor for

the Coleman Transaction.

8. MAFCO retained Wachtell, Liptory Rosen &-Katz as its legal advisor in

the Coleman Transaction.

9. Wachtell, Lipton, Rosen &. Katz had the ability in 1997 and 1998 to

conduct a due-diligence investigation sufficient to detect Accounting Irregularities at Sunbeam-

10. Wachtell, Lipton, Rosen & Katz had the ability in 1997 and 1998 to

conduct a due-diligence investigation sufficient to detect the falsity of the misrepresentations

alleged in the Complaint.

11. Any reasonable due-diligence investigation by Credit Suisse First Boston

in the first quarter of 1998 would have been sufficient to detect Accounting Irregularities at

Sunbeam.

12. Any reasonable due-diligence investigation by Credit Suisse First Boston

in the first quarter of 1998 would have been sufficient to detect the falsity of the

misrepresentations alleged in the Complaint.

13. Any reasonable due-diligence investigation by Wachtell, Lipton, Rosen &

Katz in the hrst quarter of 1998 would have been sufficient to detect Accounting Irregularities at

Sunbeam.

4
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14- Any reasonable due-diligence investigation by Wachtell, Lipton, Rosen &

Katz in the first quarter of 1998 would have been sufficient to detect the falsity of the

misrepresentations alleged in the Complaint.

15. CPH did not ask Credit Suisse First Boston to perform a due-diligence

investigation into Sunbeam in the first quarter of 1998.

16. CPH did not ask Wachtell, Lipton, Rosen & Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998.

17. Coleman did not ask Credit Suisse First Boston to perform a due-diligence

investigation into Sunbeam in the first quarter of 1998.

18. Coleman did not ask Wachtell, Lipton, Rosen &.Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998.

19. MAFCO did not ask Credit Suisse First Boston to perform a due-diligence

investigation into Sunbeam in the first quarter of 1998..

20. MAFCO did not ask Wachtell, Lipton, Rosen &, Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998.

21. Credit Suisse First Boston did not conduct a due-diligence investigation

into Sunbeam in the first quarter of 1998.

22. Wachtell, Lipton, Rosen & Katz did not conduct a due-diligence

investigation into Sunbeam in the first quarter of 1998.

5
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23. Neither CPH nor its attorneys are in possession of the letter alleged to

have been faxed to Morgan Stanley from Arthur Andersen on March 17, 1998, as described in

paragraph 56 in CPH's Complaint.

Dated: February 16,2004
Y

P. Bemis
Thomas A. Cla¡e
KIRKLA¡{D & ELLIS LLP
655 15th Street, N.w. - Suite 1200
'Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202)879-5200

Joseph lanno, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A.
ZZZLakeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368

Counsel for Defendant
Morgan Stanley & Co. Incorporated

6
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

facsimile and e-mail to all counsel of record on the attached service list on this 16th day of

February,2004.

A

Thomas D. Yannucci, P.C.
Lawrence P. Bemis
Thomas A. Clare
KIRJ<LAND & ELLIS LLP
655 15th Sheet, N.W. - Suite 1200
Washington, D.C.20005
Telephone: (202) 879-5000
Facsimile: (202)879-5200

Counsel for Defendant
Morgan Stanley & Co.Incorporated

Joseph Ianno, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A.
ZZ?Lakeview Ave., Suite 1400
V/est Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mail: j ianno@carltonfields.com

BY:
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SERVICE LIST

John Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Counsel for Plaintiff

Michael Brody
JENNER & BLOCK LLC
One IBM Plaza
Suite 4400
Chicago, Illinois 6061 I

Counsel forPlaintiff
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v

IN T}IE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCTIIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS INC.,

Plaintifl

MORGAN STANLEY & CO. INC.,

Defendant.

MORGA¡{ STA¡TLEY & CO.INCORPORATED'S OPPOSITION TO COLEMAN
(PARENÐ HOLDTNGS INC.'S MOTTON TO COMPEL PRODUCTTON OF'

DOCUMENTS RELATING TO EMPLOYEE PERFORMANçE

Plaintiff Coleman (Parent) Holdings Inc.'s ("CPH') motion tb compel the indiscriminate

production of dozens of confidential personnel, compensation, and employment performance

records from more than fifty Morgan Stanley & Co. Incorporated ('Morgatstanley'') employees

should be denied. Morgan Stanley has repeatedly attempted to resolve this discovery dispute

with CPH and - indeed - al¡eady has offered to produce broad categories of employment-

related documents responsive to CPH's requests. Unsatisfied with these efforts to compromise,

CPH categorically rejected Morgan Stanley's good faith offers of production.

CPH's document requests are everbroad, would unnecessarily impair the effectiveness

and confidentiality of Morgan Stanley's performance review process, and do not give

appropriate consideration to the privacy concerns of current and former Morgan Stanley

employees. For these reasons, CPH's requests are conhary to Florida law and should be denied.

\vPsr574?9j. I
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l. CPH's Motion Is Moot As It Relates To Requests 45 and 46.

Morgan Stanley already produced documents in its possession responsive to CPH

Request 45 on November 10, 2003 when it produced two manuals, entitled "Performance

Evaluation 1997: Evaluator Guide" (MORGAN STANLEY CONFIDENTIAL 0082161-2t9)

and "Performance Evaluation 1998: Evaluator Guide." (MORGAN STANLEY

CONFIDENTIAL 0082062-160) These two manuals (totaling more than 150 pages) include

comprehensive descriptions of Morgan Stanley's'þerformance evaluation criteria or guidelines"

for 1997 and 1998. CPH's rnotion is therefore moot as to Request 45.

Similarl¡ with regard to CPH Request 46, Morgan Stanley has agreed to produce

whatever 1997 and 1998 documents it might have conceming "compensation criteria or

guidelines" for the Morgan Stanley divisions that performed work related to Sunbeam's

acquisition of Coleman. (Feb. 17,20M Letter from T. CIa¡e to M. Brody (Ex. A).) CPH's

motion is therefo¡e moot as to Request 46.

2. CPH's Remaining Requests for Employee Personnel Files Are Overbroad,
Unnecessarily Intrusive, And Thus Contrary to Florida Law.

With respect to CPH Request 44 (which seeks "all documents" relating to "ernployment

contracts, performance evaluations, and/or personnel files" including "any documents"

discussing "training, experience, competence, and accomplishments"), Morgan Stanley has

already offered to produce the only categories of personnel file documents that are even remotely

relevant to this action. Specifically, Morgan Stanley agreed to produce excerpts from employee

personnel fi les addressing:

. all references þositive or negative) to work perforrned by the employee on
Sunbeam-related engagements ;

. all references þositive or negative) to the employee's performance in fee
generation; and

2ItPE#t7¡O95. I
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. all references þositive or negative) to the employee's perfonnance of due

diligence activities.

(Sept. 25, 2003 Letter from T. Clare to M. Brody (Ex. B).)

CPH never bothered to respond to Morgan Stanley's offer. Instead, more than four

months later, CPH filed this Motion to Compel seeking the wholesale production of complete

personnel files for more than 50 current and former Morgan Stanley employees. But these

intrusive requests are improper and overbroad, as the overwhelrning majority of the documents

and information in those files are wholly irrelevant to this litigation and not reasonably

calculated to lead to discovery of admissible evidence.

A. f,'lorida Law Disfavors Indiscriminate Requests For The Wholesale

Production Of Employee Personnel Records.

Florida courts have uniformly recognized the sensitivity and potential for misuse of

inforrnation contained in employee personnel ñles - and have routinely refused to enforce

blunderbuss requests for employers to produce complete, unredacted copies of employee

personnel files.

In CAC-Ramsay Health Plans, Inc. v. Johnson, for example, the Third District Court of

Appeal held that a request for complete personnel ñles is fatally overbroad. See CAC-Ramsay

Health Plans, Inc. v. Johnson, 641 So. 2d 434 (3d DCA 1994). The Court held that the

"production of the complete files ... would reveal extensive personal information which is not

reasonably calculated to lead to the discovery of admissible evidence. Clearly, some of those

files do not contain information relevant to [the plaintiff s] claim." Id. at 435.

The Fourth District Court of Appeal applies the same reasoning - and the sarne

prohibition against wholesale requests for personnel files. Indeed, the Fourth District Court has

held that a trial court "depart[s] from the essential requiranents of law" when it requires "the

3WPBr+t4?9J.l
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production of the personnel ftles in toto." Seta Corp. of Boca, Inc. v. Ofice of the Attorney

General, F\a.,756 So. 2d 1093, 1094 (4th DCA 2000).

B. CPH's l)ocument Request Does Not Contain Any Meaningful
Limitation To Relevant Issues.

CPH's Request No. 44 does not - on its face - contain any relevancy limitation

whatsoever. Apparently recognizing this fatal defect, CPH belatedly offers a "compromise."

But CPH's proposed "compromiss" - which demands the production of all documents

containing "criticism" or "reprimands" (regardless of whether those "criticisms" or "reprimands"

relate to work performed on Sunbeam-related matters or the perfonnance of a task that is

relevant to the issues in this case) - does not contain any rneaningful limitation to the relevant

issues. Instead, CPH's proposed'tompromise" is nothing more than an impermissible fishing

expedition into MS & Co. employees' confidential personnel files.

CPH's proposed "compromise" involves narrowing Request No. 44 to the following three

categories of personnel file documents:

(1) Documents in employee personnel files that mention Sunbearn by name;

(2) Documents in employee personnel files relating to fee gureration; and

(3) Documents in employee personnel files that "contain or concem criticisms
or reprimands for work done by the relevant employees."

(Aug. 28,2003 Letter from M. Brody to T. Clare (Ex. C); Feb. 11,2004 CPH's Mot. to Compel

Prod. of Docs. Relating to Employee Perforrnance at2-3.) As noted above, Morgan Stanley has

already indicated its willingness to produce the first two categories of documents. CEx.B.) The

only issue for the Court, therefore, is whether the third category of documents in CPH's

proposed "compromise" ("criticisms" and "reprimands') is sufficiently tailored to the relevant

issues in this case. The answer is clear. It is not.

4w?4r574795. l
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As an initial matter, unless the request for "criticisms" or "reprimands" is limited to

subjects relevant to the litigation, CPH's proposed "compromise" to limit Request No. 44 is

meaningless. lndeed, without a subject-matter limitation, virtuøþ every negative enlry in an

employee's personnel file (no matter how casual the reference or how unrelated to work

activities relevant to this action) could be considered a "criticism" or "reprimand." Like many

companies, Morgan Stanley asks reviewers to identiff the "strengths" and 'Veaknesses" of

employees in particular categories, and to suggest areas where improvement might be warranted.

Under CPH's approactr, every 'Veakness" and performance area identified for improvement

would constitute a "criticism" that would need to be reviewed and produced.

CPH's request for all "criticisrns" and "reprimands" also is hopelessly overbroad,

sweeping within is ambit a broad range of potentially embarrassing (but ultimately inelevant)

information in employment files. For example, under CPH's forrrulation, even minor

"criticisms" and 'teprimands" would need to be produced, including those relating to minor

employment offenses such as excessive tardiness, unauthorized absences, or excessive personal

phone or Intemet usage. Clearly, that is not what the Florida District Courts of Appeal had in

mind when they cautioned trial courts against requiring the production of confidential personnel

documents unrelated to plaintiffs' claims.

Rather than produce confidential personnel documents reflecting generalized

"weaknesses" ând irrelevant "criticisms" or "reprimands" concerning unrelated employment

activities, Morgan Stanley reasonably offered to produce all "criticisms" and "reprimands"

related to the performance of due diligence - the issùe thàt lies at the heart of CPH's Complaint

in this case. (Ex. B.) h addition, to the extent that such entries exist, Morgan Stanley is willing

5wlBr574795.l
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to produce excerpts of personnel files that constitute "criticisms" or "reprimands" relating to an

individual employee's honesty.

CPH's position - that simply by alleging "negligence" it may pry into erety "criticism"

or "reprimand" in more than fifty employee personnel files - is untenable. In the context of

personnel files, the Florida Supreme Court has explained that "[e]ven though the scope of

discovery is broad, [the request for personnel file documents] must be relevant to issues properly

framed by the pleadings in the litigation." Altena Healthcare Corp. v. Estate of Shelley,827 So.

2d 936,946 (Fla. 2002). Here, CPH's Complaint alleges claims for fraud and negligent

rnisrepresentation. These claims, as inteqpreted by CPH's counsel, require proof that (l)

"[Morgan Stanley] actually knew about Sunbeam's fraudulent accounting and negligently failed

to disclose what it new [sic]" or (2) that "[Morgan Stanley] negligently failed to discover the

fraud." (Jan. 8, 2004 CPH Hearing Hand-up Ex. D).) To be relevant, therefore, any "criticism"

or "reprimand" must relate to the tuthfulness of the employee in the first scena¡io, or the

performance of due diligence by the employee in the second. Thøt is ptecßely the ínþrmation

Morgan Stanley has olfered to produce. This cornpromise correctly balances the relevance and

privacy interests inhe¡ent in the release of information from personnel files.

C. CPH's Overbroad Request Would Impermissibly And Unnecessarily
Invade The Privacy Of More Than Fífty Morgan Stanley Employees.

ln CAC-Ramsay Health Plans, the District Court of Appeal recognized the dangers of

requiring employers to produce confidential personnel file documents - i.e. the indiscriminate

production of "extensive personal information" unrelated to the subject of the litigation. CAC-

Ramsay Health Plans, 641 So. 2d at 435. Here, that danger exists for more than Íìfry current and

former Morgan Stanley ernployees - many of whom played only a minor role in Morgan

Stanley's Sunbeam-related engagements, and the vast majority of whom had no contact

6rtPBr574?95- I
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\¡/hatsoever with CPH during the negotiations leading to the acquisition transaction described in

the pleadings.

Quite apart from the unnecessary invasion of privacy of individual current and forme¡

Morgan Stanley employees, the indiscriminate disclosure of confidential personnel file

information would undermine the integrity and effectiveness of Morgan Stanley's review

process. Like many companies, Morgan Stanley utilizes an anonymous "360 degree" review

process in which employees a¡e reviewed (anonymously) by supervisors and subordinates alike.

Requiring Morgan Stanley to produce the "criticisms" of heretofore "anon¡rmous" reviewers

creates the very real possibility that the "anonymous" nature of Morgan Stanley's review process

(which is designed to encoutage candor in reviews) will be desüoyed as its employe€s are

confronted - in depositions and elsewhere - with the negative rema¡ks of their co-wo¡kers.

CPH's overbroad requests, which are not limited to Sunbeam-related references or the

performance of relevant tasks, do not justify this unwaranted disruption of Morgan Stanley's

review process.

CPH's citation of Altena Healthcare Corp. is misleading. Tbe Alterrø Court specifically

hetd that "the trial court should fully considèr the einployêeS' alle$ed privacy interest - in the

context of determining the relevancy of any discovery request which implicates it." Alterra

Healthcare Corp.,827 So. 2d at947. Here, Morgan Stanley is not seeking to block production

of relevant, discoverable information based solely on the privacy rights of its current and former

employees. Rather, Morgan Stanley seeks to prevent CPH from indiscriminately seeking broad

categories of irrelevant (but highty conñdential) employee personnel ñle information without the

required connection to a relevant issue in this case.

7t\¡?8t57179t- I
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CONCLUSION

For these rea¡ions, CPH's Motion to Compel Production of Documents Relating to

Employee Performance shoutd be denied. At a minimum, however, CPH's requests for

production should be limited to the categories of documents that Morgan Stanley has agreed to

produced, an limited to the relevant time period oï 1997 and 1998.

CERTIFICATE OF SERYICE

I IüREBY CERTIFY that a true and correct copy of the foregoing has been firmished by

facsimile and e-mail to all counsel of record on the attached service list on U, tu1 ot

February,2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Clare
Zhonette M- Brown
KIRKLA¡{D & ELLIS LLP
655 15d'Sûeet, N.V/., Suite 1200

Washington, D.C.20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Counsel for Defendant
Morgan Stanley & Co.Incorporated

Joseph larmo, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.Ä.
Z22Lakewew Ave., Suite 1400

WestPalm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
e-mail: j

BY
Ianno, Jr.

Florida Bar No: 655351
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SERYICE LIST

John Scarola

SEARCY, DENNEY, SCAROLA"
BARI\IIARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Counsel for Plaintiff

Jerold S. Solovy
JENNER & BLOCK LLC
One IBM Plaza
Suite 4400
Chicago, Illinois 6061 I

Counsel for Plaintiff
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KIRKLAND & ELLIS LLP
AND AIf ILIAIED'AIÍN€,¡I;HITS

655 Flîteentñ Str6st, N.W.

Washlngton, D.C. 2oofft

æ2 870-5000

wlw¿.ldrkland.com
Dir. Fax: (202) E79-5æ0

February 17,2004

BY FacsÍmile

Michael Brody, Esq.
Jenner & Blocþ LLC
One IBM Plaza
Chicago, IL 6061l-7603

Re: Col¿man (Parent) Holdìngs, Inc v Mørgan Stanley & Co.,Inc
MSSF v. Mac.4ndrews &, Forbes Holdíngs Inc. et øI

DearMike:

I write in regard to Request No. 46 of CPH's First Request for Productioru Morgan
Stanley âgrees to pro{uce any documents it may have concerning 1997 or 1998 "compensation
criteria or guidelines" for the Morgan Stanley division that performed work related to Sunbeam's
acquisition of Colema¡¡" This request will therefore not need to be addresed during the February
L9, 2004 hearing on the Motion To Compel Production of Documcnts Rclating to Employee
Performance.

Sincerel¡

Thornas À Claro
To Cdl Writer Diredly:

(202) 879-5993
tdare@klrfiland.corn

cc:

Fecslmlb:
202 S79-5¿00

I

I

1

I

I

I
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;
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I
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;

i

ft*û.(/¿,4^

Joseph lanno, Ir., Esq. (by facsimile)
Deirdre Connell, Esq. (by facsimile)
Jerold S. SolovS Esq.(by facsimile)
John Scarola" Esq. (by facsimile)

Thomas A. Clare

Chicago London Los fuigeles NewYoft San Francisco
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nsnssÀ Cbr
To CaIWlibr Dlrec{¡r

(2(n) rrs-59s3
tclar@H*lard.com

ByFacslmile

MichaelBrod¡ Esq.
Jenner&Block, LLC
OneIBM Plaz¿
Chicago,IL 60611-7603

KIRKLAND & ELLIS LLP
A¡Þ 

^!ru'tnD 
r^rrNtl!¡rÍs

855 Fllle€nth Src{ N-W.
Washlngtoq O.C,20m5

æ2 670.5æ0

wuu.klrklard,com

September 25,2003

Facalmlo:
202 8795200

DearMike:

I $'dtc in responso b ),or¡r Scptecrber 18 lcucr rcgarding euplope persomel fiIes.
Because of llurricane Isabel end the closure of oru D.C. office, I did not ¡eceive ¡ou leilter rdil
thc office rcopened o¡ Se,ptmbü 22.

CPH's docum€ût requcsb on thesc issues (øvcn as nar¡owcd in )our Aupst 28, 2003
lener) are overbroad and scchsensitive personal inforuation th¿t is neiüerrelevan-to tbe subject

Tâfier of tbe litigation nor rcaso¡ably likely to lead-to tbediscovuy of¡elevaût fuforncation"
Even with the poûective order in place, the blunderbuss approach suggestea ty ¡'our lctter would
result in the disclosrue of broad categories of irrclevant p.rsonl informration - and an
unwarr¿nted invasion of tle privacy of úe emplo¡reas involved.

With rcgard to emplo¡æe personnel files, we are willing to proô¡ce, with rcspeot to
cmployccs dircctly involvcd in Sunbeam related cûgagofücnts, rcdactcd copies ofthe personnel
ñles-that will allow you Ûo see: (1) all rcfercnces þositive or negative) to wòrk pøbrmed by the
employee on Sunbeam-rylated engagements; (2) atl ¡eferenoes (positive or neg*ivc) to the
emplo¡rcc's perforrnanco ín fee generation; and (3) all rcføencæ-(positive or n"þtivá¡ to te
employee's performancc of due diligcncs activitic¡, If this compromise approach is accçhblc,
we will begin to pr€pare the documents forproduction

Re: Coløtøt (Psratt) Iloldtngs, fna u Morgøn StøIq & Ca.r Inc,
MSSF v Moc.lnùews &, Forbæ Eoldhgs Ina d aL

Chlcago London LooAngdee New Yo¡k San Frandsco
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K¡RKLAND &ELLIS LLP

Micbael Brody, Esq.
September 25, 2003
Page2

With rcgard to the otbcr documcnts refcrrcd to ¡ou in pur letm (ic the "PE Guidd'), wc
will exaurine those docr¡ments to deærmine if those documents are responsive to CPH's
docrment requests and not othen¡'ise subject to objection.

Sincøely,

'lÅî,,,ß i Clon"t'r

Thomæ A. Clâre

i
I
I

i
.l

i

,i
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ff'Ê-28-246 16:32

Augnst 2E,2W3

JEl.Ì.cR & Eln< 3L6ZW P.ø2/ø2

JENNER&BLOCK

By Telecopy }frb¡cl T. Brody
Tcl sr¿9¿g-¿7t¡
F¡x gtâE4o,nlf
mbrod¡@jcrucr.ooThornas A, CI&q Esq.

I(n¡<t¿l¡.¡n & tr¿us Lt P
655 Fifteanth S'treÆt, N.W.
suire 1200
Washington, D.C. 20005

Re: Colcmon (Puent) EoldÍngs, fna u Motgut Stanlcy t* Co.
Morgan Starlcy Scrrlor Fundìng v. Mtalndrews &. Forbæ Eolùtgs Inc., et aL

DcarTon:

I wite in an anempt to æach agreeoed on onc oüstandiry discovery issre. In discovcry
re$T.E to Morgan Stæley fÌ"ÎS & Co.') andldorgan Starley Sc¡riarFunding fMSSF'I CPH
souglrtpcrsonnel end compcnsarion doct¡merßretdngtoúcindiviúu¡s uùo workpd onúe
Sunbcamtræsactio¡s il{¡¡ & Co. and [tf¡SF objected b thesc requcsrs.

In an attempt !o avoid bringing this mafierto ths Couft, and withoutprejudice to latÉrrcn€wing
our requests for tbc ñrll scope of doomonts coronpassea by orn requcsts, we lrroposê to limit
Request 44sewed upon lvfsi & Co. end RÊquest 69 s€med upon MSSF to tbose documenrs tbat
arc responsivo to tbese rcqucsb and mcution Sunbcam by namc, rclate to fcc gwaûion (or the
lack of it), or co¡¡tain or conccm cdticis¡ns or reprimdnds for work done by úl relevmt
employees. Wo codinr¡e to seek all docr¡¡qrts rcsponsivl to Rcçrcss 45 a¡d 46 upon MS &
Co. an Rcqucsts 71 and 72 rryooMSSF, which af,€ moÍe gøeratinn*rne.

Please reconsider yorn objcctions. If you do not do so by Septembcr 3, 2003, rvc witl bring this
to tbÊ atûeûtiotr ofthc Cor¡rt.

Very truly yor¡ts,

\,-.,*!ré,1,
Micbael T. Brody

MIB:cjg
cc: Josoph lanno, Esq. (by frasirnilo)

John Scaroþ fsq. Oy
Jerold S. Solovy, Lsq.

JcncrlBtoû,uc
OrsxPb¡r
qüc¡go, ¿6o6u?to3
TclSl nrjggo
rrrvJ--æ.*

Ot z3o

Il¡ll¡t
Ìtlùingtolr, uc

.i

i

TOTfr. P.ø2
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NEGLIGENT MTSREPRESENTATION

Iszue: IVas MS negligent in misrepresènting Sunbearn's fïnancial
condition to CPH

CPH proves its 
-case 

only by 
-establishing:

t. MS actually knew about Sunbeam's fraudulent accounting and
negligently failed to disclose what itnew

OR

2. MS negligently failed ûo discover the fraud

C OMPARATTYE IïEGLI GENCE

Iszue: 'Was CPH negligent

In choosing to rely on MS without conducting its own due
diligence

OR

2. In conducting an inadequate due diligence investigation

MS' CONTENTION

r "Entitled to fully explore the competorce and so'phistication of
CPH's ownpaid legal and financial advisors"

Iszue is not what CPH and its advisors had the capacrty to do BUT
WHAT TIIEY IN FACT DID.

MS Memo Page 2: "It is evident that CPH and its advisors conducted
little or nq due diligence of their own prior to
closing the acquisition transaction
with Sunbeam' @efendant's emphasis)

I
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CONFIRMS DEFENDANTS ARE NOT QUESTIONING OUR

CÄPACITY TO CONDUCT DIJE DILIGENCE BIIT RATTIER OUR
CHOICE TO RELY ON THEIR REPRESENTATIONS BASED ON
THEIR DTJE DILIGENCE.

It would be logically absurd for Plaintiffto argue thatWachtel Lipton or

Credit Suisse were incapable of discovering fraud but MS could.

Our position must be that any reasonably
prudent due diligence investigation would
have detected the fraud and we reasonably
relied upon MS to have conducted such an

investigation.
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCLIIT
IN AND FOR PALM BEACH
COLNTY, FLORIDA

CASENO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDINGS INC.,

Plaintiff,

MORGAN STANLEY & CO., INC.,

Defendant.

JOINT SUBMISSION OF THE, PARTIES FOR
FEBRUARY 2 0. 20q4 CASE IVIAÐIAGEMENT COIYF ERENCE

Pursuant to the Court's order of January 13, 2004; Plaintiff Coleman (Parent) Holdings

Inc. ("CPH') and Defendant Morgan Stanley & Co. lncorporated ("Morgan Stanley'') hereby

submit the following Joint Submission in advance of the Ftbmary 20,2004 Case Managernent

Conference.

I. Agreed-Upon Statement Of Background And Procedural Ilistory

The following is the parties' agrecd-upon summary of the;'two companion cases now

pending before this Court. Alrhough the two cases have not yet been consolidated for trial, in the

interest ofjudicial economy, the parties agree that consolidation would be appropriate.

A. Coleman (Parent) Iloldings,Inc. v. Morgan Stanley & Co. Iucorporated
(Case No. 03 CA-005045.41)

Background. This case arises out of an acquisition transaction that was negotiated and

consummated in late 1997 and early i998, in which CPH sold its 82% interest in The Coleman

Company, Inc. ("Coleman") to Sunbeam Corporation ("Sunbeam"), Morgan Stanley served as

wPB*571'111.1
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frnancial advisor to Sunbearn for parts of the acquisition transaction and served as the lead

undenwiter for a 5750,000,000 debenture offering that Sunbeam used to finance the acquisition.

CPH's Complaint alleges claims arising ûom this transaction for fraudulent

misrepresentation, negligent misrepresentation, aiding and abetting fraud, ærd conspiracy.

CPH's Complaint has sought damages of at least 5485 ¡¡itlion and has reserved the right to seek

punitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also

denies CPH's entitlement to damages.

Procedural Historv. CPH fited its Complaint on May 8, 2003 (the "CPH Action").

Morgan Stanley filed its Answer on June 23,2003 and, on June 25, 2003 filed its Motion to

Dismiss Pursuant To Þ-lorida Rule of Civil Procedure 1.0ót Or, ln the Alternative, For Judgment

On The Pleadings. The Court held a hearing on these motions on December 12,2003, On

December 15, 2003, the Court issued an Order denying .both motions. On January 9,2004,

Morgan Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss'

ó'ee Ftorida Rule of Appellate Procedure 9.I30(a)(3)(A) þroviding for interlocutory appellate

review of non-final orders "conceming venue").

B. Morgan Stantey Senior Funding, Inc, v. MacAndrews & Forbes,Inc. et al.

(Case No.03 CA-005165 AI)

Background. This action arises out of the same series of financial transactions as the

CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF') and othet lenders entered

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured

f,rnancing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller

companies.

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman,

Defendants MacAndrews & Forbes Holdings Inc. ("MAFCO") and CPH provided false

')
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information to MSSF about the "slmergies" that Sunbeam would achieve from the combination

of Sunbeam and Coleman. MSSF alleges that Defendant's inflated synergy projections caused

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders

(including MSSF) to make larger loans to finance the acquisitior. MSSF's Complaint alleges

that it suffered hundreds of uillions of dollars in damages when Sunbeam declared bankruptcy in

February 2001 and defaulted on acquisition-¡elated loans. MSSF has alleged claims for fraud

and negligent misrepresentation, and has reserved the right to seek punitive damages. CPH

denies the material allegations in MSSF's Complaint and also denies MSSF's entitlement to

damages.

Procedural Historv. MSSF filed its Complaint against MAFCO and CPH on May 12,

2003 (the'MSSF Action"). The MSSF Action was initially assigned to Division AG. Because

the MSSF Action and the CPH Action involve the same series of financial transactions and arise

from a cortmou set of operative facts, the parties agreed that the fwo cases æe companion cases

under Local Rule 2.009 and requested a hansfer to Division AI, where the first-filed, lower

numbered CPH Action was assigned. The motion to transfer was granted on June 9,2003.

Defendants CPH and lvfAFCO iìled their Answer on June 25,2003.

II. Report On Discovery lrr The Two Cases

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition

discovery. The parties have exchanged hundreds of thousands of pages of documents, have

served and answered multiple sets of interrogatories and requests for adrnission, and have

deposed more than a dozen party and non-party witnesses. Discovery is ongoing in both cases'

3wPB¡5'4777.r
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III. Proposed Pretrial Schedule

The parties have conl-erred on the issue of a proposed pretrial schedule, but have been

unable to agree. CPÍI's proposed schedule is attached hereto as Exhibit l. Morgan Stanley's

proposed schedule is attached hereto as Exhibit 2.

Dated: 17,2004

John o. 1694a0) D. Yannucci, P.C.

, DENNEY, SCAROLA, P. Bemis (FL Bar 618349)

& SHIPLEY, P.À Thomas A. Clare
KIRKLAND & ELLIS LLP
655 l5th Sheet, N.W., Suite 1200

Washington, D.C.20005
(202) 879-5000

2 Palm Beach Lakes Blvd,
est Palm Beach, Florida 33402-3626

(561) 686-6300

Jerold S. Solovy
JENNER & BLOCK LLP
One IBM Plaza, Suite 4400
Chicago, Illinois 6061 i
(312) 222-93s0

Counsel for Plaintiff
Coleman (Parent) Holdings, Inc.

Joseph Ianno, Jr. (FL Bar No. 655351)
CA,RLTON FIELDS, P.A.
2Z?Lakevtew Ave., Suite 1400

West Palm Beach, FL 33401

(s6r) 659-7070

Counsel for Defendant
lllorgan Stanley & Co. Incorporated

4wPs#t1t7.l
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coLEIvlAN (PAR[NT) HOLDTNGS INC.'S
PROPOSED LITIGATION SCHFDI..ILE

April 30, 2004 (Friday) - Fact discovery closes

Illay 3, 2004 (Monda.v) - Summary judgment motions and supporting briefs due

Illay 10, 2004 (Nlonday) - Plaintitrserves expert reports

lllay 20, 2004 (Thursduy) - Defendant sewes expert reports

June l-June 4 (Tuesday-Friday) - Depositions of both sides' experts

June 14, 2004 (Monday) - Both sides exchange rebutøl expert repofis

June 2l-June25,2004 (Monday-Friday) - Depositions of both sides'rebuttal experts

Juue 25,2004 (Friday) - Expert discovery closes

July 1, 2004 (Thursd"y) - Parties exchange exhibit lists

;.injjtsignations
jury instructions
rnotions in limine

July 8, 2004 (ThursdaÐ - Mediation

.Iuly 12,2004 (Monday) - Parties exchange objections to exhibi¿s

rebuttal exhibits
objections to deposition designations
counter-dcposition designations
objections to jury instructions
responses to motions in iimine

July ls-Juty 16,2004 (fhursday-Friday) - lr{eet and confer regarding exhibits
depositions
jury instructions
motions in limine

JuIy 23, 2004 (Friday) - Parties make joint pre-trial submission

July 30, 2004 (Friday) ^ Final pre-trial conference with Judgc Maass

August 2,2004 (l\fonday) - Trial begins

EXHIBIT

õô /
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lVlorsan Stanlev's P oserl Pretrial Schedule
(Pnorosnn ORDER Arr.rc unn)

Event

Motions to A¡nend Pleadings

Initial Choice-oÊLarv Briefs

Choice-of-Law Oppositions

Hearing on Choice-of-Law

P roponent Expert Disclosures

Completion Of Fact Discovery

Opponent Expert Disclosures.

Completion Of Expert Depositions

Summar¡' Judgment Briefs

Summ ary Judgment Oppositions

Mediator Selected

Summary Jud¡¡nent Reply Briefs

Mediation Statement

Mediation

Summary Judgment Hearing

Motions In Limine

Deposition Designations

\ffitness Lists and Trial Exhibits

Motion in Limine Oppositions

Depositi on Counter-Desi gnations & Initi al Obj ections

Obj ections to Counter-Desi gnation

Meet-And-Confer

Motion in Limine Arguments

Joint Pretrial Statement

Final Pretrial Conference

Jury Trial (3 weeks)

Date

April 16,2004

May28,2004
June 18,2004

Week of June2l,2004
August 6,2004

September 3,2004

September 3,2004

September 24,2004

October 22,2004

November 12,2004

December 3,2004
December 3,2004
December 13,2004

Week of December 20, 2004

Iñeek of January 10, 2005

January 21,2005

Jmuary 28,2005

January 28,2005

February 2,2005

February 4,2005

February 9,2005

February 9, 2005

February 9,2A0¡5

February 14,2005

February 21,2005 9:30 a.m.

February 28,2005 9:30 a.m.

EXHIBIT

7þ
5

f)
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iN THE CIRCIIIT COURT OF THE
FIFTEENTH JUDICiAL CIRCUIT
IN AND FOR PALM BEACH
COIINTY, FLORIDA

CASE NO: 03 CA-005045 AI

COLEMAN (PARENT) HOLDT¡IGS, INC.,

Plaintiff

MORGAN STANLEY & CO., INC.,

Defendant.

ORDER SETTING PRETRIALSCHEDIJLE
A¡{¿DIRECTIN G PRE TRIAL AND MEDL{TI9N PRO CEDURES

THIS CÁ,USE having come before the Court for a Case Management Conference on

February 2A,2004, and having considered the issues and scheduling proposals tendered by the

parties, it is ORDERED AND ADJUDGED that the parties shall comply with the following

pretrial schedule and procedures:

Tnral ScHpouln

1. Jurv Trial. This action shall be specially set for a three-week jury trial

commencing on February 28,2005 at 9:30 a.m.'

2. Final Pretrial Conference. A final pretrial conference shall be held in this matter

on February 27,2005 at 9:30 a.m., a[ which tirne trial counsel for both parties shall appear and be

prepared to discuss the Joint Pretrial Statement described in Paragraph t 9 of this Order.

\¡/PB¿57{7E.1
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3. Trial Date, Final Pretrial Procedures. and Final Pretrial Conference Contineent

Upon Disposition of Appeal. The trial date established byParagraph I of this Order, the date for

the Final Pretrial Conference establishecl by Paragraph 2 of this O¡der, and the dates for the Final

Pretrial Procedures established by Paragraphs 16 tbrough 22 of this Order, shall depend upon the

frnal disposition - prior to January 7, 2005 - of the interlocutory appeal filed by Defendant

regarrling Defendallt's Motion to Dismiss Pursuant To Rule 1.061. Defendant shall notifythe

Court in writing promptly upon the disposition of the appeal. If Defendant's appeal has not bcen

decided by January 7,2005, the parties shall promptly file a joint status report and appear before

the Court during Uniform Motion Calendar so that the trial date and the Final Pretrial

Conference can be re-set. All other dates established by this Order shall not depend on the

disposition ofthe appeal, and shall not be re-set or extended unless approved by the Court.

Pr,n¡nuqcs

4. There shall be no motions to amend the pleadings or add additional parties after

April 16,2004 except with leave of Court for good cause shown.

CHolcB or Law

5. On or before May 28, 2004, each party shall file a brief (not to exceed 30 double-

spaced pages) addressing the substantive state law that it contends should be applied by the

Court to the claims then pending before the Court in the pleadings. Opposition briefs on the

choice-of-law question (not to exceed 20 double-spaced pages) shall be filed no later than June

18, 2004, Ihe Court shall hold a hearing on the choice-of-law question during a specially set

hearing during the week of June 21, ZOO4, at which time the Court will decide the substantive

state law to be applied to the parties' then-pending claims.

lv?Btl74?78.1
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6. Completion Of Fact Discoveqv. Fact discovery shall be completed on or before

September 3,20A4. For purposes of this Order, "completed" shall mean that interrogatories,

requests for production, and requests for adrnission must be served so that responses thereto will

be due on or before September 3,2004. All depositions shall be noticed and completed - and

all subpoenae issued for discovery shall be returnable - on or before the cornpletion date. All

motions to compel further responses to discovery, including objections thereto, shall be filed no

later than September I'1,2004, or shall be deemed waived.

7. Proponent Expert Disclosures. On or before August 6, 2004, any party having

the burden of proof upon an issue as ro which potential Florida Statute $$ 90-702, 90.703, or

90.705 evidence is expected to bc offered shall identifu the expert wikresses to be proffered upon

such issues and provide, for each expert identified:

(a) Name and business address;

(b) The subject matter about which the expcrt will testify;

(c) The substance of the facts ærd opinions to which the expert will testify;

(d) A sumrnary of the grounds for each opinion;

(e) A copy of any written reports issued by the expert regarding this case;

(f) A copy of the expert's curriculum vitae;

(g) A list of all cases in which the expert has testified during the past five years;

(h) A list of all produced documents rel.ied on by the expert; and

(i) Copies of all non-produced documents relied on by the expert.

8. Opponent Expert Disclosures. On or before September 3, 2A04, any party

intending to proffer an expeñ intended solely to respond to, contradict or rebut evidence on the

same subject matter disclosed by another party pursuant to Paragraph 7 of this Order shall

identify the expert witnesses to be proffered upon such issues and, as to each expert identified,

provide:

wlBrs147?E.r
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(a) Name and business address;

(b) The subject matter about which the expert will testify;

(c) The substance of the facts and opinions to which the expert will testify;

(d) A summary of the grounds for each opinion;

(e) A copy of any written reports issued by the expert regarding this case;

(f) A copy of the experi's curiculum vitae;

(g) A list of all cases in which the expert has testifred during the past five years;

(h) A list of all produced documents relied on by the experl; and

(i) Copies of all non-produced documents relied on by the expert.

9, Completion Of Expert DeoositioË. All expert depositions shall be completed on

or before September 24,2A04.

Sul¡¡ulnv JupcrrBxt AND OIHER Pnnrnrar, Motloxs

10. Summarv Judgrlgrt. Motions for summary judgment, and other motions that

would potentially dispose of any claim or affirmative defense, shall be filed on or before October

22,2004. Oppositions to motions for summary judgment shall be filed on or before November

12,20A4. Reply memoranda shall be filed on or befo¡e Dccember 3,2004. The Court shall hold

a hearing on any motions for summary judgrnent during a specially set hearingi{,9fr'pg the week

ofJanuary 10,2005.

11. Motions I¡ Limine / Motio¡s Directed To Expert Testimony. All motions in

limine, including all motions to exclude expert testimony intended to be introduced by either

party, shall be fiIed on or before January 21, 2005. Oppositions to motions in limine shall be

frled on or before February 2,2005. The Court wili hear argument on rnotions in limine during

the Final Pretrial Conference on February 9,2005.

waBtST4TtA-t
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12. Mandatorv lvt*e.diation. All parties are required to participate in mediation

pursuant to Florida Rule of Civil Procedure 1.700 et seq. Completion of mediation is a

prerequisite to kial.

13. Mediator / Medi ation Schedule. The parties shall agree upon on a mediator by

December 3, 2004. If they are unable to agree, any party may apply to the Court for appoinhnent

of a metliator in accordance with Florida Rule of Civil Procedure 1.720(f). The mediation shall

take place at a location and time convenient for all par,ti,es and counsel during the week of

December 20,2004. Plaintiffs counsel shall file and serve on all parties and the mediator a

Notice of Mediation giving the time, place and date of the mediation and the mediator's name.

14. Mediation Statement, At least one week before the mediation conference, all

parties shall submit to the mediator a mediation statement not to exceed 20 pages (double

spaced) in length. The mediation summary shall remain confidential unless the submitting party

chooses to provide it to opposing counsel.

15. Mediation Statements To Be Privileged A¡d Confidenti4. All discussions,

representations, and statements made at the rnediation conference shall be privileged consistent

with Florida Statutes $$ 44.102 and 90.408.

FTX¿.I. PR¡TRT¡.I PROCEDURES

16. Witness Lists Trial Exhibits. No later than January 28, 2005, the parties shall

exchange lists of all trial exhibits, names and addresses of ali trial witnesses, ìncluding expert

witnesses. rebuttal and impeachment witnesses. The parties.exhibit and witness lists shall be

speci fi c ; " catch- al l " c ategories are pro,þibþd.

\ÌilJfs7¿7/t. I
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17. Dgrosjtio! Designalions. ì,io later than January 28, 2005, each party shall serv'e

its desigiration of depositions, or portions of depositions, that it intends to offer as testimony

during its case-in-chief. No later than February 4, 2005, each opposing pârty shall serve its

counter-designations to portions of designations, together with objections to the depositions, or

portions thereof, originally designated. No later than February 9, 2005, each party shall serve its

objections to counter desìgnations served by an opposing parfy.

18. Meet-:þd-Confer. On or before February 9,2005, trial counsel for the parties

shall meet-and-confer to (a) discuss settlement; (b) atternpt to simpliff the issues for trial by

stipulating, in writing, to as many facts and issues as possible; and (c) prepare a Pretrial

Stipulation that complies with Paragraph 19 of this Order; and (d) list all objections to trial

exhibits.

19. Joint Pretrial Staternenl It shall be the duty of counsel for the Plaintiffto see that

the Joint Pretrial Statement is drawn, executed by counsel for all parties, and filed with the Clerk

no later than February 14,20A5. Unilateral Pretrial Statements are disallowed, unless approved

by the Court, after notice and hearing showing good cause. Counsel for all parties are charged

with good faith cooperation in the preparation of the Joint Pretrial Statement, which shall

contain, in separately numberEd paragraphs;

(a) A list of all pending motions requiring action by the Cour[

þ) Stipulated facts that require no proof at trial, and which may be read to the
jury;

(c) A statement of all issues of fact for determination at trial;

(d) A statement of all issues of law for determination by the Court;

(e) Each party's numbered list of trial exhibits with specífic objections thereto;

(f¡ Each party's numbered list of trial witnesses, including a statemert of whether

each witness will be offered tfuough live testimony or by deposition, together

with any objections thereto;

G) Each paily's deposition designations and counter-designations pursuant to

Paragraph i7 of this Order;

w?B#J74t?8. ì
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(h) A statement of estimated trial time;

(i) Names of the attorncys who will try the case;

fi) Number of peremptory challenges per party.

Failure to file the Joint Pretrial Statement or a Court-Approved Unilate¡al Stipulation as above

provided may result in the case being stricken from the Court's Calendar or other sanctions.

20. Additional Exhibits. 'Witnesses Or Obiections. At trial, the parties shall be strictly

lirnited to exhibits and witnesses disclosed and objections reserved in the Joint Pretrial Statement

prepared in accordance with Paragraph 19 of this Order, absent agreement specifically stated in

the Joint Pretrial Statement or order of the Court upon good cause shown. Failu¡e to reserve

objections in the Joint Pretrial Statement shall constitute a waiver. A pany desiring to use an

exhibit or witness discovered after counsel have conferred pursuant to Paragraph 18 of this Order

shall immediately fumish the Court and other counsel with a description of the exhibit or with

the witness' name and add¡ess and the expected subject matter of the witness' testimony,

together with the reason for the late discovery of the exhibit or witness. Use of the exhibit or

witness may be allowed by the Court for good cause shorvn or to prevent manifest injustice.

21. Pre-marking Exhibits. Prio¡ to trial, each party shall rneet with and assist the

clerk in marking for identification all exhibits, as dire,cted by the clerk.

ZZ. Juw Instructions. A trial by jury has been demanded. Proposetl typewritten jury

instructions, with authorities in support thereod shall be delivered to the Clerk on or before the

Final Pretrial Conference on the ñrst day of trial.

DONE AND ORDERED in West Pahn Beach, Palm Beach County, Florida this 

-
day of February 2004.

ELIZABETH T. MAASS

Circuit Court Judge

w?8s574f78.ì
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Copies fumished

Joseph lanno, Jr. Esq.

CARLTON FIELDS, P.A.
222Lakeview Avenue - Suite 1400
West Palm Beach, FL 33401

Thomas D, Yannucci, Esq.

KIRKLAND & ELLIS LLP
655 151h Street, N.w. - Suite 1200
Washinglon, D.C. 20005

John Scarol4 Esq.
SEARCY DENNEY SCAROLA BARNHART & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Jerold S. Solovy, Esq.

J.ENNER & BLOCK LLP
One IBM Plaza- Suite 4400

Chicago, iL 60611

t
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CnnLToN Flrlos

Ml^.lvll

OITANDO
ST. PEIERSBURG

TAILAHASSEE

TAMPÁ

WEST PAUá BEACH

ATTORNEYS ÀT LÀW

The Honoroble Elizobeth Moqss

Polm Beoch CounÌy Courlhouse

205 Norrh Dixie Highrvoy
West Polm Beoch, Florido 33401

Erporonn

?22 Lokcviow AY.nur, su¡tc l¿0O

We¡i Polm 8æch, florido 33401óld9
P-O. Box 150

Mle¡r Polm 8æch, Florìdo 334020150

Februory 17,2004

56t.659.7070
5óì.ó59.73ó8 fox

ww.corltúfíe¡dJ.com

E-iV^rLr jiaDno@carltonfìelds.com

VIA HAND DEIJVERY

Re: Colemon {Porenì) Holdings Co. v. Morgan Stonley & Co'

Cose No: 03 CA 5045 Al

Deor Judge Mooss:

This Court hos scheduled o Cose Monogement Conference on Fridoy, Februory 20,2004
ot 3:30 p.m. in the obove+eferenced moher. Þlointiff hos olso scheduled its Molion for Speciol

Triol Seiting to be heord during the Cqse Monogemenl Conference. For Your Honor's

.onu.ni"ncJ, lhe porties, by onJ through lheir respective counsel, submil the enclosed Joint

Submission of the Portie. io, i"brro ry ZO, Zæ¿ Cose MonogemenÌ Conference with its proposed

exh¡bits.

Thonk you

Res

lon f,o, Í,

cc

Enclosures

Jock Scorolo {vio focsimile w/encl-l
Jerold Solovy (vio focsimile w/encl.)
Thomos Clore (vio focsimile w/enclj

wPBfl566751.13
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ïo:

JDi I lard@Carlton Fields.com on 02117 12004 04:40: 1 6 PM

Thomas ClareMashington DC/Kirkland-Ellis@K&E, mem@searcylaw.com, jsolovy@jenner.com, Zhonette
BrownMashington DC/Kirkland-Ellis@K&E, "Jeff ShaW'<jshaw@enner.com>, "Joe lanno"
<jianno@carltonfields.com>, Kimberly ChervenakMashington DC/K|rkland-Ellis@K&E, "Mike Brody"
<mbrody@jenner.com>

Subject: Coleman v. Morgan

cc:

Attached please f ind Mr. Iannors letter to ,Judge Maass enclosing the
,Joint Submission. The earlier version omitted pages 1 and 2 of the
document,

<< j oint_submis sion. PDF> >

lN joint5ubmission.PDF
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FEB-18-2Øø4 17.23 JENI.ER Fü-fD BLOCK LTP

CoLEMAN (PAREÌIÐ HOrÐINGS INC.,

Plaintiff,

v.

MORGA}¡ STA}TLEY & CO., INC.,

Dcfcndæt.

To: Thomas.A- Clare, Esq.
Knxre¡ro&Er¿¡s,IÀp
655 Fiftcsnth SEceÇ N.W
suire 1200
Washingtor¡ D.C.20005

DppoxBxr ANI}

Coleman (ParenÐ Holdings Inc. v. Morgno S'-ntey & Company,Inc.
Case No.: 2003 CA 005045 AI
Notice of Taking Videoøpcd Dopositions
Fcbruary 18,2004

3L2 5n WU P.Ø3/Ø5

IN THB CIRCUIT CO{,JRT OF TItr
FIFTEENTH JUDICIALCIRCUIT, TN AND
FOR PAIM BEACH COUNTY, FLORIDA

CASE NO.: 2003 CA, 005045 AI

Ioseph lanno, Jr., Esq.
CrnrrouFÏeI,Ds, P..{.
222Lake View Avenue
Suite 1400
WestPaIm Beach, FL 33401

NOTICE OF TAKING VIDEOÎAPED DEPOSTTÍONS

PLEASE TAKE NOTICE that Plaint¡frColcrnan (Pareot) Holdings Ino. will take the
de'positions upon oral s¡¡minetis¡ ofthe followingwitness€s pr¡r$urnt to Florida Rule of Civil
Procedure 1.310 on the dates, times, and locations set forth bciow:

Shani Boone March 3,2004-at9:30am. Esquire Deposition S ervices
216F^45ù st., Bù Floor
Now Yorlc" ¡{Y 10017

Lili Rafü March 4,2004at9:30am. Esquire Deposition Services
2168.45'h St., 8t Floor
NewYork,l{Y 10017

Jemes Stynes Ma¡ch 11, 2004 at 9:30 a.m. Esquire Ðeposition Services
216F,.45ü SL,8ú Floor
New Yorlq l{Y 10017
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Ruth Porat March 12,2W4 at9:30 a.m. Esquire Deposition Services
2168.45ù St., Eh Floor
NewYork,NY 10017

Michael Hart March 18, 2004 at 9:30 am. Esquire Deposition Se'n¡íces
2168.45d'St., gú Floor
New York, NY 10017

Andrew Conway March 19, 2004 at 9:30 am. Esquire Deposition Scnrices
2l6B.45tb sL, Eù Floor
NewYorlçlfY 10017

Gene Yoo March 25,2004 at 9:30 aEL Esquire Deposition S ervices
175 Federal Steet
Suito 508
Boston" MA02ll0

Joshu¿ Wcbbcr March 26,2004 at 9:30 am. Esquire Deposition Services
175 Fderal SEeet
Suite 5QB

BostorU lvfA 02110

FEB-IA-aøø4 17.23 JENNER ÊND ELOCK LLP 312 5V7 Ø4U P.ø4/Ø5

The depositions will bo recordcd by videotape and stc,uographic means. The de,positions
will be talcen before a pçrson authorized ¡6 administer oaúrs and-will continue day to day rurtil
complcted-

Th9 videoþPË operators will be Esquire Deposition Services located in New York, New
York and Esquire Depositíon scn'iccs locatcd in Boston, Massachusetts.

I HEREBY CERTIFY that a tnre and correct copy of the foregoing has been served by
facsimile and mail ûo all counscl on the attached Sewice List, this tSth day of Fcbrury, 2004.

Dated: Fcbruary 18,2004
CoLEMAN (PARB{T) HOLDTNGS rNC.

A¡^*lr*'.Of .

One of lts Attorneys

Jerold S. Soloqy
Michael T. Brody
Clark C. Johnson
Jerq¡¡nn &BLocKLLp
One IBM Plaza, Suire4400
Chicago, trlinois 60611
(3r2) 222-93s0

Jack Scarola
Seencv DBN¡¡ny Scenor.l Bn¡¡¡s¡nr
&SHFLEYP.A.
2139 Palm Beach l¿kes Blvd.
West Palm Beaoh, Florida 33409
(s6r) 686-6300

..L-
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Thomas A. Clare, Esq.

K¡RKLAND &El,us,Lf,P
655 Fifte€ßth SEÊct' N.$r'
Suite 1200

Wasbingtoru D.C. 20005

Joseph latmo, Jr., Esq.

C¿N¡.IONFTB¡.OS'P.4.
Z}2lakeView Ave¡rue

Suite 1400
West Palm geaoh FL 33401

JENNER AND ELOC¡< LLP 312 5¿7 ø4e4 P.Ø5/ø5

colemsn (Parent) tloldingn Írc. v. Morgan smtcy & coryany' Inc'

CascNo.: 2003 CA005M5 AI
Ñotice of TakingVideotapcd Depositions

Febnrary 18' 2004 
sEBYrÇE LIsr
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IN THE FIFTEENTH JTJDICTAL CIRCUIT
IN AND FOR PAIM BEACH COUNTY,
FLORIDA

CASE NO. CA 03.5045 AI
COLEMAN (PARENT) HOLDINGS rNC.,

Plaintif(s),
vs.

MORGAN STANLEY & CO., INC.,
Defendant(s).

CASE NO. CA 03-s16s Ar

MORGAN STANLEY SEMOR FUNDING, INC.
Plaintif(s),

vs.

MACANDREWS & FORBES HOLDTNGS, NC.,

, Defendant(s).
I

CPH'S RESPONSE TO MORGA¡{ STA¡{LEY & CO.INCORPORATED'S
FIFTH REOUEST FOR PRODUCTION OF D.OCTJMENTS

Plaintiff Coleman (Parent) Holdings tnc. ('CPH'), by its attorneys and pursuant to

Florida Rules of Civil Procedure i.280 and 1.350, hereby responds and objects to Morgan Stanley

& Co. Incorporated's ("Morgan Stanley'') Fifth Request for hoductiou of Documents to Plaintiff

("Requests for Production') dated January 30, 2004:

rNrTrAL OBJECTJONS

1. CPH objects to the Requests for Production, including all Definitions and

Instructions, to the extent that they purport to impose upon CPH any requirements that exceed or are

inconsistent with the requirements of the Florida Rules of Civil Procedure or anyother applicable

rule or court order. For example, CPH will not comply with Inskuctions Nos. 3, 4,5,6,7, 8, 9, 10,

I l, and 16 or Definition No. 4 to the extent that they purport to impose on CPH obligations that are

not required by Florida rules and case law. CPH will comply with the applicable rules and law.
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2. CPH objects to the Requests for Production to the extent that they seek the

production of any documents or information protected from discovery by reason of the attomey-

client privilege, the work product doctrine, or any other applicable privilege, doctrine, immunity, or

rule. CPH reserves the right to assert any and all privileges to which CPH is entitled under the law.

CPH will provide a log of documents withheld from production on the basis of the attorney-client

privilege, the work product doctrine, or any other applicable privilegg doctrine, immunity, or rule.

3. CPH objects to the extent that any Request for Production seeks documents

that are in the public domain and accessible to all parties. In responding to the Requests for

Production,CPHwillproducepubliclyavailabledocumentstotheextentthatcopiesexist inCPH's

files of otherwise non-public information responsive to these requests.

4. CPH objects to the definition of "CPH" and "You" to the extent that it

includes CPH's counsel in this litigation. CPH interprets these definitions to exclude Jenner &

Block LLP and Searcy Denney Sca¡ola Bamhart & Shipley P.4., and their respective attomeys.

5. By stating that CPH will produce docume¡rts responsive to a particular

document request, CPH does not represent that any such documents exist. Rather, CPH is

responding that to the extent such documents a¡e located, they will be produced.

6. By stating that CPH will produce responsive documents, CPH does not

concede the relevance of any of the produced documents to the subject matter of this litigation or to

the admissibilityof those documents at kial.

7. CPH's objections and responses åre based on a good-faith search for

documents within CPH's possession, custody, and control. CPH expressly reserves the right to

amend and/or modifr its objections and responses.

-2-
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8. CPH rcsponds to Morgan Stanley's document requests without waiving the

Initial Objections. CPH incorporates, as though fully set forth therein, these Initial Objections inro

each of the Responses and Objections set forth below.

RESPONSES A¡rp FIJRTHER OBJECTTOTïS

REOUEST NO. l: All documents conceming any instructions, guidelines, rules, bylaws or other
guidance or direction provided by Colemar¡ Coleman rtrorldwide Corp., CLN Holdings [nc., CpH,
New Coleman Holdings, MacAndrews and Forbes Holdings, fnc., Mafco HoldingB, Inc. and any
other entity owed [sic] directly or indirectly by Mafco Holdings, Inc. which also had a direct or
indirect ownership interest in Colema¡r to the respective mernbers of their Board of Directors.

RESPONSE: CPH objects to this request on the grounds that it is ambiguous, overbroad, and seeks

documents that are not relevant nor rer¡sonably calculated to lead to the discovery öf admissible

evidence. Subject to and without waiving these objections andthe foregoing tnitial Objections, CPH

will produce documents responsive to this requést.

REQUEST IltO. 2: All documents concerning anycompensationprovidedby Coleman, Coleman
Worldwide Cotp., CLN Holdings, [nc., CPH, New Coleman Holdings, Macfuidrews a¡¡d Forbes
Holdings, [nc., Mafco Holdings,Inc. andanyotherentityowed [sic] directlyorindircctlybyMafco
Holdings, k¡c. which also had a direct or indirect ownership interest in Colernan to the respective
members of their Board of Directors.

RESPONSE: CPH objects to this request on the grounds that it is ambiguous, overbroad, and seeks

doctments that a¡e not relevant nor reasonably calculated to lead to the discovery of admissible

evidence. Subject to and without waiving these objections and the foregoing Initial Objections, CPH

will produce documents responsive to this request.

-3-
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by

facsimile and rnail to all counsel on the attached Sewice List, this lst day of March, 2004.

Dated: Ma¡ch 1,2004 COLEMAII (PAREN¡Ð HOLDINGS INC.

By: \A-^Å^^l t h-,'{n
One of lts Attorneys

John Scarola
SenRcv Dnx¡¡ev Scnnou Ben¡unnt

& SH¡prev P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(s6l) 686-6300

Jerold S. Solovy
Ronald L. Marmer
Michael T. Brody
Jnu¡len&Blocr LLP
One IBM Plaza, Suite 4400
Chicago, Illinois 60611
(3r2)222-e3s0

-4-
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Thomas A. Clare, Esq.
KnxreNo&Elus
655 Fiftee¡th Sheet, N.W
Suite 1200

Washington, D.C. 20005

Joseph lanno, Jr., Esq.

Clru.roN Frcr.ps
222Lake View Avenue, Suite 1400
West Palm Beach, FL 33401

SERVICE LIST

-5-

16div-001350



IN T}IE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO: CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),

vs.

MORGAN STANLEY & CO.,INC.,

Defendant(s).

CASENO: CA03-5165,A.I
MORGAN STANLEY SEMOR FUNDING, INC.,

Plaintiff(s),

vs.

MACANDREWS & FORBES HOLDINGS, INC.,

Defendan(s).

PLAINTIFF'S NOTICE OF SERVING CONFIDENTIAL AMENDED ANSWERS TO
DEFENDANTS' FIRST SET OF INTERROGATORIES

Plaintiff Morgan Stanley Senior Funding Inc., by and through their undersigned

counsel, hereby give notice that Plaintiff served confidential amended answers to Defendants'

First Set of Interrogatories, on this 3rd day of March,2004.

Dated: March 3,2004

(FL Bar # s3sr)Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar # 618349')
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Sfeet, N.W., Suite 1200

Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202)879-5200

Counsel for Morgan Stanley & Co. Incorporated
& Morgan Stanley Senior Funding

FIELDS, P.A.
Z22Lakeview Ave., Suite 1400

West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
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CERTIF'ICATE OF' SERVICE

I IIEREBY CERTIFY that a kue and correct copy of the foregoing has been furnished by

facsimile and e-mail to all counsel of record on the attached service list on this 3rd day of March,

2004.

Thomas D. Yannucci, P.C.

Lawrence P. Bemis (FL Bar # 618349)
Thomas A. Clare
Zhonette M- Brown
KIRKLAI\D & ELLIS LLP
655 15th Stueet, N.W., Suite 1200

Washington, D.C.20005
Telephone: (202)879-5000
Facsimile: (202)879-5200

Counsel for Morgan Stanley & Co.Incorporated
& Morgan Stanley Senior Funding

Joseph lanno, Jr- (FL Bar # 655351)

CARLTON FIELDS, P.A.
ZZ}Lakevievt Ave-, Suite 1400

West Palm Beach, FL 33401

Telephone: (561)659-7070
Facsimile: (561) ó59-7368
e-mail: jiarmo@carltonfi elds.com
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SERVICE LIST

C ouns el for Coleman (Parent) Holdings &. MacAndrews & Forb es

John Scarola
SEARCY, DEIYNEY, SCAROLAs
BAR¡{HARDT & SHIPLEY, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Jerold S. Solovy
JEi\IYER & BLOCK LLC
One IBM Plaza, Suite 4400
Chicago, tllinois 6061 I
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IN THE FTFTEENTH JUDICIAL CIRCUTT
IN AND FOR PALM BEACH COIINTY,
FLORIDA

CASENO: CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, rNC.,

Plaintiff(s),

vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

CASENO: CA 03-5165 AI
MORGAN STANLEY SENIOR FIJNDING, INC.,

Plaintiff(s),

vs.

MACANDREWS & FORBES HOLDINGS, INC.,

Defendanr(s).
/

MORGAIì STANLEY SEMOR FUNDING INC.'S AMEiYDED RESPONSES AI\ID
OBJECTIONS TO DEFENDAT\{T COLEMAN (PARENT) HOLDTNG INC.'S FrRST SET

OF'INTERROGATORIES

Plaintiff Morgan Stanley Senior Funding lnc. ("MSSF'), by its attorneys, and

pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, hereby amends its responses and

objections to Coleman (Parent) Holdings Inc.'s ("CPH") First Set of Intenogatories as follows:

INTERROGATORY NO. 2: Identiff with particularity all alleged misrepresentations by
CPH and/or Mafco that intends to rely upon at hial, and state, with respect to each such alleged
statement, the date and time the alleged misrepresentation was made; the document, setting, or
circumstances in which the alleged misrepresentation wâs made; the individual(s) who made the
alleged misrepresentation; the exact wording of the alleged misrepresentation; and all reasons
why MSSF believes the alleged misrepresentation was false when it was made.

RESPONSE: MSSF objects to Interrogatory No. 2 as a premature contention

interrogatory that would be more appropriate after firther discovery has been conducted.

Indeed, the full extent of Coleman (Parent) Holdings, [nc.'s ("CPH') and MacAndrews and
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Forbes Holdings, Inc.'s ("MAFCO") fraudulent scheme is still being investigated and prnsued

through discovery at this point. MSSF ftirther noæs that Defendant's Interrogatory No. 2

constitutes at least six separate requests. Subject to and without waving its general and speciñc

objections, MSSF provides the following response:

MAFCO and its wholly-owned subsidiary, CPH, provided Sunbea¡n and its

lenders with a series of false information about the "synergies" that Sunbea¡n could expect to

achieve from an acquisition of Colema¡r MAFCO and CPH carried out this concerted scheme to

defraud MSSF and other lenders during the negotiation and due diligence phases associated with

Sunbeam's proposed acquisition of Coleman. MAFCO and CPH knew or should have known

that unless the proposed acquisition of Coleman would create substantial symergies, Sunbeam

would either refuse to acquire Colerran or insist on paþg significantly less for Coleman tha¡r

what MAFCO and CPH expected to receive, thereby preventing MAFCO and CPH and their

reqpective senior mmagement teams from receiving a windfall premium on their shares of

Coleman stoek. MAFCO and CPH thus endeavored to convince Sunbea¡n and its financial team

that mosf if not all, of the financial difficulties experienced by Coleman could be ofßet by

merging its operations with those of Sunbearn, knowing that such representations would greatly

increase Coleman's acquisition value.

As part of this illicit carnpaign, MAFCO and CPH rnade a series of false

statements to Sunbeam and its financial tearn (including MSSF) regarding the post-closing

s¡mergies that Sunbeam would achieve annually if it proceeded with the proposed acquisition of

Coleman. Specifically, throughout the negotiations, MAFCO and CPH repeatedly and falsely

represented that the acquisition would ¡esult in post-closing synergies of $150.5 million per yeil.
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MAFCO and CPH presented these fraudulent synergy representations to Sunbearn and MSSF

verbally and in writing during the negotiations leading up to the acquisition.

On or about Decemb er 12,1997, Sunbeam and Coleman representatives held a

meeting at MAFCO's ofüces in New York to discuss the Coleman acquisition and the beneñts

that would accrue to Sunbeam if the deal went forward. This meeting was attended b¡ among

others, Jerry W. Levin, Coleman's Chainnan and Chief Executive Officer, Joseph P. Page,

Coleman's Chief Financial Officer, and Paul E. Shapiro, Coleman's General Counsel.

Representatives of Sunbeam included Russell A. Kersh, Sunbeam's Chief Financial Officer,

David C. Fannin, Sunbeam's Chief Legal Officer, and Peter Langemurr, a director of Sunbea¡n

and representative of its then-lægest shareholder, Franklin Mutual Advisors, Inc. Coleman's

financial advisors were also present for the meeting.

During this meeting, gPH and MAFCO representatives provided Sunbeam with a

detailed written schedule identifying 15 different areas of synergies between Sunbearn and

Coleman, predicting that the acquisition would result in post-closing synergies totaling $150.5

million per yerir. To maintain the credibility of this representation, CPH and MAFCO's written

schedule included detailed synergy figuras for each ofthe 15 areas ofpurported synergies, and a

detailed "build-up" of these 15 a¡eas totaling $150.5 million:
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# PurportedSvnergy
I "Trander BBQ License"
2 "Synergies re CG BBQ"
3 "Corporate StafP'
4 "Intemational Group Staff'
5 "LatinAmerica Staff'
6 "[Coleman] Europe Network Sells [Sunbeam]

Products"
7 "[Coleman] JapanNetwork Sells [Sunbeam] Products"
8 "Factory Outlet Staff'
9 *S Catalytic Appliance Line
l0 "Consolidate Division HQ To [Del Ray Beach, FL]"
11 "ConsolidateDomestic Salesforces"
12 "Eliminate $20 million Oracle Expense"
13 "Additional $25M Writeoffs
14 "Global Sourcing Raw Materials"
15 "Consolidation Logistics &'Warehousing"

Total:

$5 million
Sl million
$ 2 million
$33 million
$20 million
$6.5 million
$8.5 million
$10 million
$10 miltion
$150.5 million

Incorne

Amount
$13 million
$1.5 million
$15 million
$2 million
$2 million
$20million

In the course of the December ï2, 1997 meeting, agents and representatives of

CPH and MAFCO verbally supplemented and affirmed the slmergy figures contained in this

schedule by providing additional information and detail about each of the fifteen line-items.

These verbal representations purported to confinn the facts built into each figure and aflinned

that The total calculation of $150.5 million was a fair and prudent estimate of synergies to be

gained annually from Sunbeam's acquisition of Coleman.

Thereafter, as the negotiation of the Coleman acquisition progressed, CPH and

\dr{FCO repeatedly and consistently vouched for the $150.5 million figure represented in their

December 12,1997 synergy schedule, as well as the factual basis from which that figure was

purportedly derived. Defendants repeated these false synergy representations during

negotiations leading up to the Coleman acquisition.
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Specifically, on or about January 29, 1998, representatives of Sunbeam and

Coleman held another meeting at MAFCO's New York offrces to discuss the proposed

acquisition of Coleman by Sunbeam, to update the parties' discussions of synergies from the

December 12,1997 meeting, and to discuss the benefits that would accrue to Sunbeam from the

proposed acquisition of Colemær. Representatives from MS & Co. also attended the meeting on

behalf of Sunbeam, including Tyrone Chang, Alex Fuchs, and Jim Stynes. Senior officials from

the CPH and MAFCO, including MAFCO executives James Maher and Willia¡n Nesbitt,

attended the meeting on behalf of Coleman. (See a/so documents bearing the bates labels

CPHl427r88-97, MORGAN STAIILEY CONFIDENTIAL 0033256-63, Ðd MORGAII

STANLEY CONFTDENTIAL 0027053-86).

During the January 29,1998 meeting, the parties once again discussed synergies

of the proposed acquisition. Once again, CPH and MAFCO' agents and representatives

discussed, affirmed" and ratified the synergy inforsration contained in their December 12,1997

schedule. Specifically, CPH and MAFCO's agents and representatives affirmatively declared to

both Sunbeam and MS & Co. that $150.5 million was the fair and prudent projection of annual

synergies to be gained through Coleman's acquisition by Sunbeam.

The synergy figures presented by CPH and MAFCO were false. CPH and

MAFCO knew - as Coleman's former CEO has since confirmed - that Coleman's $22

billion acquisition price was inflated by more than $1 billion on account of MAFCO's and

CPH's false statements. CPH and MAFCO further knew - as Coleman's former CEO has since

conflrrmed - that annual synergy gains following Coleman's acquisition by Sunbeam could not

reach $50 to $75 million per year, let alone $150 million. Despite this knowledge, and with a

specific intent to defraud, CPH and MAFCO repeatedly and consistently doubled and/or hipled
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their estimated synergy figures in their representations to Sunbearn and MSSF in order to

establish a premium price for Coleman that was twice what MAFCO and CPH knew Coleman to

be worth.

MSSF's investigation is ongoing. MSSF may identify other rnisrepresentations,

as well as further details with respect to the facts surrounding these misrepresentations, through

discovery in this action.

Dated: March 3,2004

Ir. (FL Bar # 655351)Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar # 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND E, ELLIS LLP
655 15th Street, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: Q02)879-5200

Counsel for Morgan Stanley & Co. Incorporated
& Morgan Stanley Senior X'unding

CARLTON FmLDS, P.A.
Z?2[-akevtew Ave., Suite 1400
lVest Palm Beach, FL 33401
Telephone: (561) 659-707 0
Facsimile: (561) 659-7368
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I hereby declare that the foregoing answers are true and correæt, upon inform¡ition and

belief a¡rd to the best of my knowledge.

Daæd t¡¡is 3 a^y ot f/^-.L , 2004.

By

(PrinrName) tArlnf¿ t4- Hzf¿-

Nr/STATE OF )

COIINTY OF r) )ss

Bgrone ME, the undcrsigned aurhoriry, personally øtpparcd n¿aa&. z. t/*áfrwho after
being by me fi¡st duly sworn, deposes and says that 'he executcd the above arrd foregoing
interrogatories and that eaid answers are Eue and correct-

Sworn to and subncribed before me rhis 'q day of l4ar-c^ 200/,.

Notary Public, State.of _--
Commission No.

MyNotary
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CERTIFICATE OF SERVICE

I IIEREBY CERTIFY that a tue and correct copy of the foregoing has been furnished by

facsimile and e-mail to all cor¡nsel of record on the attached service list on this 3rd day of March,

2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar # 618349)
Thomas A. Cla¡e
ZronetteM. Brown
KIRKLA¡ID & ELLIS LLP
655 15ü'StreeÇ N.W., Suite 1200
Washingto4 D.C.20005
Telephone: (202)879-5000
Facsimile: Q02)879-5200

Counsel for Morgan Stanley & Co.Incorporated
& Morgan Stanley Senior Funding

Joseph Ianno, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A-
ZZ2Lakevtew Ave., Suite 1400
Itrest Palm Beach, FL 33401
Telephone: (561)659-7070
Facsimile: (561) 659-7368
e-mail : jianno@carltonfi elds.com

BY L

16div-001361



SE,RVICE LIST

Counselfor Coleman(Parent) Holdings & Mac.Åndrews & Forbes

John Scarola
SEARCY, DEIYNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.À

2139 P almBeach Lakes Boulevard
lWest Palm Beach, Florida 33409

Jerold S. Solovy
JEN¡ÍER & BLOCK, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 606I I
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APR-øg.øøA t6t12 JENNER Ê¡.[tEl.ü.lER ÉS.lD E-DCK 31.2 527 WÊ4 P.Ø2

IN THE FIFÎEENTH JUDICIAL CIRCUIT
p{Al.ID FORPALM BEACH, COUNTY,
FLORIDá,

cAsB NO. CA 03-s045 Ar
coLEÀ4AN (PARENT) HOLDINGS INC,,

Plainti{s),

vs,

MORGAI.I STAÌIIEY & CO., INC.,
Defeodar(s).

cAsE NO. CA 03-516s Ar
MORGAN STAI.ILEY SENIOR FUNDTNq INC.,

PlaintifÍ(s),

I\4ACAÌ.¡DREWS & FORBES HOLDINGS, INC,,
Defendau(s).

coLEMAt{ eannxT) EoLI}INcs INC,'S
MOTION TO COMPEL CONCERNING F-MAILS

A¡ID OTHER ELECTROÑrC POCUIæXTS

PursuanttoFlaRCiv.P.l.3s0(a)(l),coleman(Parent)Holdingsluc-(..cplf)respectfirlly

requests that the Cout direct Morgan Strrley & Co., trnc. ("Morgau Stanley') and Morgan Stanley

Senior Funding Lro. ('MSSF) to: (1) search the inforination in theirpossossion (inctuding backup

tapes and bard drives) for e-mail meüsaggs and othei elecho¡ric documents responsive to CpH's

document requests for the period lggT -lggl,and (2) produce within I 4 da),5 any e-mail and other

elecûonic doorrments that a¡e locatd. In support oftii. motion, CpH states as follows:

l. This motion is being brougbt because Morgan Stanley ond MSSF refuse to rerrieve
;

and produce e-mail and other eleo.ùonic documents resþoneive to CpH's docr¡ment fequcsts. AII of

CPH's document requ€sts have stated that Morgan Stanley's productions should include those

materials. See, e-g-,DefinitionNo. TofCPH'sFirstDocumentRequesttoMorganstanley(defining

vs.

16div-001363
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"docutnents"to include"computertapes, comprÍerdrivæ ormemories, computerdisksttes ordisks,

e'mail, CÞRONfs, or any othø angible thing oir which any handwiting, typing, prinring,

photostatic, eleotoni", orother form of commrmicatiôn orinformatioo is recorded or reproduced.,,

But in the tens of thousands ofpages of documents that Morgan Stanley and MSSF have produced

so far, there has been only a mall haûdft¡l of o,mail messages.

2. The apparent re¿son why Morgan Strlley [¿5 produced so few e_mail messages is

because, until January zool, Morgn Stauteyhad -i"r* policy of ovenrriting back-up tapæ

afterone yeartherebycroatingasubstantialriskofdeletingrelevantemails. Thatinternal policywæ

contrary to federal Ia¡¡, which reqr¡ires regutated entities like Morgan Stanley to ¡etaiu e-mail in a

readilyaccessible fashion and foralonge,rperiod oftime. As aresult, the SEC, NASD, md theNew.

Yorlc sûock Exchango lar¡uchedao investigatiouintoMorgan sønle¡r,s e-mnil non-retentionpolicy

and Morgan Stanley ended up payng a $1.65 nillio¡:fine.

Morgrn Stanleyts Brúckup Tapes

3. Despite Morgau Stanley's pre-2001 polÌoy ofoveruriting bãchry tâpes after one year,

wshaveleamedthatMorganStanleystühasbackuptâpesthatlikelycontaíne-mailmessages 
Êom

L9n'ß98,the pøiod in which many ofthe eveuts relevant to this litigation took place. The backup

tapes that likely contain thoso relevant e-mails are the t{pes genøated in conncction with the earliest

fttll backrrp that Morgan Stanley has performed- We aie not ceÉain of thc precise nurnber of tapes

involved, but based on what Morgan Staoley has tola us; we estimate that 25- 100 back-up tapes must

be sea¡ched Morgan Stanle¡ horrever, has refi¡sed tà attampt to refrieve responsive e_mail and

other electronic documents from úe backup tapæ, deipite the likelihood that such materials still

exist.

-)_
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4. Iû.üreir intemogatory reqronses, Moænn Stanley and MSSF have identified

36employeeswho workedonvariousaspætsofthetansactionwherebySuubeamlnc. ('sunbeam')

acquired The Coleman Compaoy, ûæ. f 'Coleman). See Response Nos- I , 2, g ,4, and 5 in Morgan

Stanley's Responses to CPH's Fint Set of Interrogárories andResponse Nos. l,4,5, and 6 in

lvf.SSF's Responses to Defelldaûts' First Set oflnteno6þtories. Witlr respect to those 3ó individuals,

Morgan Sta¡ley a¡d MSSF should bc required to ,J¡ct their backup tapes for e-mail and other

electonic douruents *uatø å*iog 1997-1998, the pÞriod when Morgan Stauley aud MSSF were

involvedwith Srmbeam andthe Coleman *orioo,,

No Undue Burdeh Ex¡st¡
:5. Morgan Stauley has not disputed thatpur requ€st for e-mail and other elechonic.

doct¡ments seels information that could lead to the dis:covery of admissible wideircc. The onþ

grouad on which Mo,rgau Stanley has objected to our reipest is rmdue br¡rden Specifically, Morgan

Staoley has cornplained ofthe allegpd burd€n involved both in retieving e-mail and other elecüonic

documents' and i¡ revierying the retrieved naturiaf lfor responsiveness and privilege. Neither

objection with¡tands scrutiny.

A. With respect to the alleged burden associated with retieving +mail, rhere is

no i¡rdication that the burdeo would be'u¡due or udfair. Bssed on our deposition of Morg:an

Stanley's Rule I .3 lo representative, we how that Morgan Stanley backs up its e-mail several times

a week and that for the tbre+yearperiod starting in Janriarv 200o, Morgan Sranrey has about 40,000

backup tapes' lVe are a9¡ asking Morgan Sanley and MSSF to soarch all of those backup tapes. We

are asking Morgan Stanley to seæch only the earliest fuf baokup that they have - a seæch that will

require a review of only a minussule fraction of the taþes. Although CpH is not suro of the exact

number of tapes involved, bæed on the üotal nr¡mber ofbaokups performed and the total number of

-3-
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tapes generated oyer a three^year period, we estimaie that tho number of tapes ùo be searched is

probably in the range of 25-100.

The oxpense Åsociated with that timited seaiph cannot be geat, and Morgan Stanley and

MSSF should ber tnat cost entirely. Indeo{ Morsan Stanlds Rule I .310 wihess ackrowledged

that the burden is limited: (a) if the date range of the bækup ûo be searched is short as is the cæe

here, given ûat ouly the eæliest fr¡lI bæXup, which uras performed on a single day or weekend,

needs to be searched; and O) if the numbe. of emplofees,'e-mail to be located is confined, as it is

here, given that wc are requcsting e-mail for onty 36 èmployeæ.

NouBtheless, if Morgan Stanley decides ttat i{Aoes not want to conúrct the search itself at

its own exp€nse, ther¡ we proposo that a mutually agrced-upon third parfy conduct t¡o search, aod

split the cost evenly between Morgan Stanteyllr4SSF dd CPH - with the mderstaüding that rlre

expenso inqured by the prevailing pa¡ty in connectiori witb this dlscovery would be a tanable cost

at the conclusion of this cass' Given the choico wo arc proposing - Morgan Stanley can conduct

the search itself at its own expensg or if Morgm Stanley so elects, a mutually agreed-upon third

party can couduct the sercb and split the bitl 50-50 -: Morgan Stanley's objection to thc burden

associated with retieving lost e-mail is not well-takeri.

B. Withresprictto theallegedbrudènassociatedwithreviowing therehieved e-

mail and other eletÈonic docwnents, that is a basetess sonteûtion, because pa¡tics customarily bear

their own costs wheo attorneln review materÍals for nisponsivefless aûd privilege. The review of

retiwed e-mail and other elecüonic docume¡¡ts should not be dealt with any differently, eqpecially

given that Morgan Stanley has not showtr that the review of the still-existing 1997. 1998 e-mail and

other elecfrortic documents for the 36 employees involved would be unusual or onerous.

(CH¡CACO)- t06l I lE_7 4/9/04 I l:54 ¡Llrt
-+
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WHEREFORE, CPH requÊsts that this Courtidirect Morgao Stauley aud ÌvfSSF to search

theinformadonintheirpossession(inctudingbackup tapes andha¡ddrives) fore-mail messagæ and
..

other elecFonic docume¡rts respousivo to CPH's docrTent requests, for the period 1997-1998, for

rlre 36 indiviô¡als tisæC in Uorgan Shnley's and MSSF's interogatory responses. At the electisn

of Morgan Stanley and lvf.SSF, the search may be con¿tucted by them at their sole elpsnse, or by a

third pæty mutually agreed-upon by the parties, wit'tne reeulting bill to be split eveniy befween

Morgan StanleyÂ'fSSf an¿ Cin CPH fr¡rtherreques'ts that this Cottrt dircct Moqan Stanley and

MSSF ûo produqe within 14 da¡,s ny e-mail uud ot¡"t electonio documents that are located-

Darçd: April9,2004 H,espectfu[ysubmitted,
,

GOLEMAN (PARÞüÎ) HOLDINCS rNC.

John
SEÄRCYDENNBY SCAROI,A
B4RNHART & SHTPLEY P.A.

2139 Psùri Beach Lakes BIvd-
\ilqqt Paln Beach, Florida 33402-3626
(s6r) 686-ó300

Jerold S. Solory
Ronaldl Marmer
IefteyT. Shaw
JENNER & BI¡CK LLP
OnoIBMFlaza
Chicago, Illinois 6061I
(3t2)222-93s0

-5-
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CERTIFTCaTE Or SEBVICD
;

I HEREBY C.ERTIFI that a true and conect copy ofthe foregoing has been fumished by

facsimile and E-maiJ to all coursel on t$e attached list on rbis fth day ofApril,2004.

LLP
Plaza

¿1400

IL 60611

Jack Scarola
HoÉ,OaBarNo.: t6g4/0
Seu.by Denney Soar,ola
B.ttùart & Sbipley, P.A" .

2139 Pah Beach Lakes Boulovard
West Paln Beach, FL33¿æ

Atto¡neys for Colemaa(Parentlloldings Inc.
and MacAndrews & Forbes Holdings, Inc.

s.
L.
T

J@rcr
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COT]NSEL LIST
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Joseph la¡no, Jr., Esquire
Ca¡lton Fields, et sL
222l,¿keview Averiue
Suitel400
West Pdm Beaob" FL 33401
Telcphone: (56I)659-7070
Facsimile; (561) 659-736S
email: jianno@arltonf elds.com

Thomas D. Yannrrcci, P.C.
Thom¿sÀ Clare
BrettMoGr¡rt
KùtlandædEllis
655 15th Steer, N.W, Suiæ 1200
Washington, DC 20005
Telephone: (202)379-5000
Facimile: (2021879-52@
e-mail : tclare@kirtland.com

2
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COLEN,fAN (PAR5:T{'[) HOLDINGS INC.,

Plaintiff(s),

3t2 5Z? Ø48.4 P.Øz/ØA

:

E{i TIß FIFTEENTTI IUDICIAL CIRCUÏT
INiAllD FOR PAIM BEACII, COUNTY,
FIJORIDA

i

C/i'.SENO. CA 03-5045 AI
!

i

vs.

MORGAN STAIILEY & CO., rNC,,
Defendan(s).

casENo. cA03-5165 Ar
MORGA.I.{ STANLEY SEMOR FUNDING, II{C.,

Plaintifls),

vS.

N4ACAI-IDRE\trS & FORBES HOLDINGS, NC.,
Dofødan(s).

MOTTON 1(} COMPEL tlfoRcAt{br*rys coNsENT
TO TEIRI' PARTY PRODUCflON OF RESPONSTIYE E.MAILS

Coleman (Parent) Hotrrin$ Inc. f'CIf) ,op"t mUy requests the Cou¡t to dr¡ect Morgan

Sanley & Co., Inc, and Morgm Stanley Se¡rior Fundiri.g Inc. (collectivel¡ îVforgm Stanley') to
:

consent to the production of e-mail docu¡nents raþnsive to a subpoena CPH seryed on

Bloomberg; Inc. (tsloombergi). Bloomberg has in its possession e-mails sent or received by

væious Morgao Stmley emplo¡ææ who worked onithe Sunbeam transsction and who used

Bloomberg e-meÌl accounts. Bloomberg has advised Cptt ttrat Bloomberg will not produce the

documents witËout Morgau Stanley's consent. Morgan Stanley however, has limited its consent
;

to preclude Btoonbøg ûom producing atl doc¡rnents responsive ¡o the subpoeûa, I¡r fi¡rther

I

support of this motion, CPH states as follows:
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i

Morgan Stenley Has Ref[sed to Permit Bloouberg
Îo Produce AII Documents Resporisive To CPII's Subpoena

:

l. thmughout discovery in this case, CPIT has attønpted to discover e-mails sent or

received by Morgan Stanley employees conc€rning the events at iszue. In a deposition of
.

Morgan Stanley taken prusuant to Florida Rule 1.310, Morgan Stanley disclosed that certain of
:

its eoployees used e-mail sepices provided by Bloodberg, an independent company.
,

2. CPH theÌEafter zubpoenaed Bloombirg to obtain copies of e-mails sent or
I

received by the 36 individuals Morgan Stanley idsntifred by næe in response to intemogatories

Ín this caso as hsving worked on various aspectsiof the Srmbeam Eansaotion. Of the 36

e,nrployees Morgan Sùarley idecrtiñed, 18 maintainåA nfomUerg e-mail accounts. Ten håd
:

accourb befure Jauury 1,2000; tüc rcmainder open+ their Bloonberg eccounts afier that date, 
'

3. In response to CPH's subpoena, Blooinberg took the positi'on that rurder fiderâl
:

la% Bloomberg lvas rurable to prodæe respousivþ e'mail without the consent of Morgan
:

Stanley. Specificatly, Bloomberg conte¡rded thatiüe Fede,ral Elecbonic Communicatious

Privacy Act prwe,lrted Bloomborg from disclosin$ the e'mails without Morgan Stanley's
-

permission. 
:

4, In response to the position taken by Bioomberg, CPH requested Morgan Sranley

to oonscnt to the disclosr¡re of the e{naits.

5. In two matÉrial rcspects, Morgan Stanlþy has declined to conssnt ûo tho disclosure

of its emplo¡æee'e.útails: 
i

o First,Morgan St-tpy has refused to ønse,nt to the discloswe of any +mails sent

orreseivedafterlânuâry l, 2000;,

2
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second, Morgan stanley has reñ¡sed tò consent to the disclosure of any e-mails

oonc€ming thc employees that Blbombøg does not believe maintained

Bloomberg e-mail accounts.

As shown herein, Morgau Stanley's refusal to consent to the disclosue of responsive e-mails by

Bloomberg is unjrstifi ed.

:

Morgan Strnleyts Refusrl To ipneent Is UnJustified

6. ^Frrs[ Morgan'Stanley's rcfr¡sal to coteu to the produotion of e+nails sørt or

received after January l, 2000 is'rrqiustified. F-nailS oreated afrø January l, 2000 that refer to

issues in this sase, or whioh sumr¡rarize or dessribe **" coucerning Srmbeam üat øok place at.:
an earlier timg ate plainly responsive. There is no basis for Morgan Stanley to prevent

Bloomberg Êom pmducing those responsive docr¡meufs.

7. An obvious oxannplo ilhufrates this polnt. To resotvo a recent motion to compel,

Iv[organ Stanley agreed to produce docunents ro.tø afrer Sr¡nbe¿m filed for banlcnrptcy in

February 2@1. Nonaheless, in refusing ûo grent codseüt for Bloombøg to produce e,mail that

was cteated añer Ian[ary 1, 2000, Morgro Strnley hds preveofed Bloomberg Êom producing e-

mails thæ Morg;an Stanley itself has agreed to proåuce if those doc¡¡ments werc in Morgan

:Stanley's files.

8, Morgan Stmley has attempted to justify its refusal ûo consent on the ground that

the produotioa CPH seeks would be brndensome., That ctaim is wholly u¡substa¡rtiated.

Because the e'mails at issuo s¡e in the possession of Bloomberg, Morgan Stanley cannot

describe, divine, or complaín about any supposed br¡rderi involved in their production,

g. Moreover, the subpoøra calls for Blorimbers to produce responsive documents.
:

The only 'burder¡" is of Morgan Stanley's o*n matdng. Motgau Stanley wunts Bloomberg to

iroduce responsive doc¡¡ments to Morgan Stanle¡ io that Morgan Stanley can review them

3
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before they æe produced to CPH. We h¿ve oo ob¡otioo to Morgan Starrley undertakíng a

privilege revi€n, if Morgm Stanley chooeæ to do so, Uot thut is not a reåson for Morgar Stanley

:

to withhold its consånt, Indeed" Morgan St¿¡tey hds go,rre fu¡ber, asserting that it plans ùo

oonduct a review foi responsiveness. There ís no legit'mate ræ¡¡on for Morgan gtanley to insert

itself into the Bloomberg production for any zuch scredning proces.

10, Second, Morgan Stanley's refi¡sal to ð¡nsen¡t to the production of any e-mails

from 18 of its emplo¡'ees is unju$ifed" Morgæ Starley has refused to consent to the production

of atry emeils Êom those l8 onrployees based on a reþæartation Êom Bloomberg's cou¡sel to

Morgan Stanley that those i¡dividuals did not have Bioomberg aræounts. If Bloomberg has no

responsivc docr¡ments concemiag an indtvidual named in tho subpoen4 Bloomberg will have no,

such docu¡re,r¡ts to produce, regardless of Mo,rgm Sþnley's corsert' That consent is relevont

only if Bloomberg has respousive documents. By ircñrsing to consent b thE disclosr¡re of

docume,nt+ Morgau Stæley's acdon will stand in tho way of Bloomberg producing door¡ments

responsive to CPH's suþ€na ehould theybe found.i CPH is cntitled to how tlrat Bloonbøg

has produced the docr¡nents it has, not sÛlrpty the documents Morgan Stantey co¡lstuts to having

produced.

4
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For the þegoing ¡easons, CPH reqpectñrlly requests that this Corut direct Morgan

Stanley to consent to tbe production .. without timit¿tion * to CPH of emæl responsive to the

subpoena CPH sen'ed upon Bloombøg.

Dated: April 9,2004 Rþpectfully subnitted,

cixru¡N HOLDINGS INC.

By:

Jerold S. Solovy
Ronaldl, Marmer
JefÊeyT. Shaw
JENNER & BLOCKI¿P
Onc IBMPlaza
Chicago,IL 60611
Qtz)2?z-93s0

Iack
scARoL..q,

& SHIPLEY, P,À
2139 BeachLakes Blvd.
\tl€st Palgr Beaoh, FL 33401
(561) 6866300

5
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çERTnrCArt OF SERVTCE
:

I IIEREBY CERTIFY that a trre and conect oopy of the foregoing has been ñxnished by

facsimile autl E-mail to all connsel ou the attached list.on this 9th day of April,2004.

LLP
Plaza

4400
rL6061l

J¡ck Scuola
FloridaBarNo.: 169440
Searcy Demey Scarola
Ba4hart & Shiple¡ P.A.

2139 Pal¡n Beach I¿lres Bouleva¡d
West Pahn Be¿ch" FL 33409

Attoni€]ß for Colsmas(Pæent)Holdings Inc.
and MaCÆrdrewS & Forbes ¡slrtings, Inc.

\

L
T

Jenner
One
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Jose'ph lanno, Jr., Esquire
CarlûonFields, et âL
222l,akewew Avenue
Suitel400
West Palm Beaclu FL 33401
Telçhone: (561)659-7070
Facsimile: (561) 659-7368
enail : j ianno@carltonfi elds.com

Thomas D. Yannucci, P.C.
ThomasA. Clæe
Brett MoGr¡¡t
Kfutdand and EUls
655 15th Sneet, N.W., Suire 1200
lffashington, DC 20005
Telephone: (202)879-5000
Faclmilo: (2V¿)879-52W
e-mail : rclare@Hdrtand. coln

2
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FAX TRANSMITTAL
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April9,2004

Thomas A. Clare
Kirkland& Ellis, LLP

Josephlauro, Jr.
Carlton Fields P.d!.

Elizabeth Abbene C¡lema¡r
312923-26s9

3t2 52? ø4A4 P.øL/ØA

JENNERõBLOCK
Jctlrer&Bloc},ttÊ Chicago
Onc IBM PI¡:a D¡lIã5

Chlcrgo, IL 6061t.?60â Wrrhingron, DC
Tel 3l? ?22-9550
r.r¡|ryj(ìtr!s:r.Côm

202-879-5200
202-879-5000

s6l{59-7368
561{59-7070
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Fax:
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COLEIvfAN (PARENÐ HOLDINGS, INC.,

Plaintiqs),

vs.

MORGAI{ STANILEY & CO.,INC.,
Defendant(s).

312 527 ø/,F.4 P.ø2/Ø?

IN THE FIFTEENTH JTIDTCTAL CIRCUIT
IN AND FOR PALM BEACH, COUNTY,
FLORIDA

CASENO. CA03-504s AI

I
CASENO. CA03-5165 Ar

MORGAN STANLEY SEMOR FUNDING, INC.,
Plaintiff(s),

vs.

MACANDREWS & FORBES HOLDINGS, INC.,
Defendan(s).

RESPONSE AÌ{D OBJECTIONS TO MORGA$Í STAI|LEY & CO. INCORPORATED'S
srJffH REOITEST FOR EBqDUCTTON OF DOCITMENTS T9 ELAINTIF'F

Plaintiff Coleman (Pa¡ent) Holdings Inc. ('CPIf), by its attorneys and pursuant to

Florida Rules of Civil Procedure 1.280 and 1.350, hereby responds and objects to Morgan

$tenl6y &, Co.Incorporated's ('Morgan Sønley') Sixth Request for Production of Docr¡ments to

Plaintiff (*Requests for Production"):

INITïAL OBJECTTONS

l. CPH objects to the Requasts for Production, including all Definitions and

Insfuctions, to the exte¡rt that they purport to impose upon CPH any requilements that exceed or

are inconsiétent with the requirements of the Florida Rules of Civil Procedure or any other

applicable n¡le or court order. For example, CPH will not comply with Instructions Nos. 3,4,5,

6, 7, 8,9, 10, l l, and t6 or Definitions No. 9 to the extelrt that they purport to impose on CPH
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obligations that are not required by Florida rules and case law. CPH will comply with the

applicable nrles and law.

2. CPH objeds to the Requests for Pmduction to the extent that they seek the

production of any documents or information protected ûom discovery by reason of the attorney-

client privilege, the work product doctrine, or any ottier applicable privilege, doctrine, immunity,

or rule. CPH reserves the right to assert any and all privileges to which CPH is entitled under the

law. CPH will provide a log of documents wittrheld Êom production on the bnsis of the

attorney-client privil-ege, thc work product dockine, or any other applicabte privilege, doctrine,

immmify, or rule.

.. 3. CPH objects to the definition of *Coleman Transaction" because Morgan

Stanley's definition mischaracterizes the transaction that closed on March 30, i998 and because

the definition is vague and ambigrrous to the extent. it includes "all related commrmications,

agreements, and tra¡sactions." CPH will consüue the term'toleman Transactio¡r" to mean the

transaction by which CPH transfened its interest in The Coleman Company to Sunbeam

Corporation ('sunbeanr').

4. CPH objects to the ortent that any Request for Production seeks documents that

are in the public domain and accessible to all parties. In responding to the Reqúests for

Production, CH will produce publicly available documents ûo the extent that copies exist in

CPH's files of otherwise non-publio information responsive to these requests.

5. CPH objects to the definition of "CPH" to the extent it includes CPH's counsel in

this litigation. C?H interprotg these definitions to exclude Jenner & Block LLP and Searcy

Denney Scarola Barnhart & Shiptey P.4., and their respective attorneys.

2
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6. By stating that CPH will produce documents responsivc to a particular document

request, CPH does not rçresent that any such documçr¡ts exist. Rather, CPH is responding that

to the extent such docum€ûts are located, theywill be produced.

7. By stating that CPH urill produce responsive documents, CPH does not concede

the relevance of any of the produced documents to the subject matter of this litigation.or to the

admissibility of those documents at bial.

I' CPH's objections and responses are based on a good-faith search for documents

within cPH's possessiorl custod¡ and sonEol. cPH expressly reserves the right to amend

and/or modiff its objections and responses.

CPH responds to Morgan Stanley's document requests without waiving tUé tnitiat

Objections. CPH incorporates,.as though fully set forth thersit¡, these Initial Objections into each

of the Responses and Objections set forth below.

pocuMEF{fs¡ To BE PRODUCED

1. All documents that evidence the recognition of revenue or loss of CPH, MAFCO
or affiliate comPauy, aud the ta:r heatnent or consequ€nces thereof from the salo of Coleman
common stock to Srurbeaur, inciuding any recognition of revenue conceming the settlement with
Sunbea¡n.

4Ì-{SWER: CPH objects to this request as overbroad, burde,nsome, and not reæonably

calculated to call for tho discovery of adsdssible evidence. Documents showing the recognition

of revenue or loss by CPH, Mafco, or ¿my affiliated companies, or the tax treatrnent and

consequences thereo4, are not relovant issues in this case and their prgduction would require the

disclosure of highly confidential information that has no bearing on the issues in this case.

Moreover, CPH has not placed its tÐ( treatnent of the Coleman Transaction at issue, and

Morgan Stanley has failed to show that documents relating to CPH's tax treatnent of the

Coleman Transaction are likely to provide information that is ru¡available f¡om other soì¡rces.

3
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2. All docr¡ments conceming Scott Paper, including internal or third party analysis

of its financial perfornunce and acquisition by Kimberly-Clark.

AI\ISWER: Subject to a¡d without waiving the foregoing initial objections, CPH wilt produce

docurnents responsive to this reque$.

3. AII documents concerning Albert Dunlap, including documents refening to his
professional emplo¡ment history.

AI\S\üER: Subject to and without waiving the foregoing initial objectionq CPH will produce

documents responsive to this requesl

4. All docr¡ments conceming the issuanco of private placement notes by Revlon
Escrow Corporation in Febnrary 1998.

ANSWEB CPH objccts to this request as overbroad br¡rdensone, and not reasonably

calculated to call for the discovery of admissible evidence. CPH ñ¡¡ther notes that Morgan

Stanley has taken the position in this case thât documents rclating to bansactions other than the

Coleman Transaction a¡e not relevant and need not be prcduced.

5. All docr¡ments concenniig anyhansaction contemplated or consummated between
October 1,1997 and March 30, 1998 by or among C"If, il,fAFCO, or a¡ry zubsidiuy or afïiliate
reg:arding Aames Financial Corporation, Bushnell, Day Intemational, Golden State Bmcorp,
Gucci, Panavision, Timber REITs, or any other tansaction conternplated or consunmated
between October l, 1997 a¡rd March 30, 1998 wherc the value of considcration offered or
received was expected to, or did, oxceed $5 million

ANSWER: CPH objects to this request as overùroad, burdensome, and not reasonably

calculated to call for the discovery of admissible evidence. CPH further notes that Morgan

Stanley has taken the posirion in this case that documents relating to hansactions other than the

Coleman Tra¡saction a¡e not relevant and need not be produced.

4
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^PR-Ø9-2ØØ4 
t4.Ø3 JENNER H.ID BLOCK LLP 312 5Z7 UU P.ø6/Ø?

I IIEREBY CERTIFY that a hr¡e and conect copy of the foregoing hss be€n served by

facsimile and mail to all cor¡nsel on the attached Sewice List, this 9th dayof April,2004.

Dated: April9,2004 COLEMAN (PARENT) HOLDINGS INC

One of lts

John Sca¡ola
Snency DENNEY ScnnOIe BÀRNI{ART

& Srupr.ev P.A.
2t39 Palm Beach Lalces Blvd.
West Palm Beach, Florida 33402-3626
(s6r) 686-6300

Jerold S. Solovy
Ronald L. Marmer
Michael T. Brody
IBT.¡n¡nR & BLocK LI,P
One IBM Plaza, Suite ¡1400

Chicago, Illinois 60611
(3t2)222-93s0

5
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Thomas A. Clare Esq.

KnKI-AND & Et lts
655 Fifteenth Steet, N.W.
Suite 1200
Washin$on, D.C. 20005

Jose'ph lanno, Jr., Esq.

Cnn¡,ro¡¡ Frelos
2LTl,akeView Avenue, Suite 1400
tilest Palm Beach, FL 33401

àPR-Ø9-2ØØ4 L4.Ø3 JEIS'IER ÊND H-OCK LLP

SERVICE LIST

3L2 527 ø4e4 P.ø7/W

6
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APR-æ-2ØØ4 I+tør

FAX TRANSMITTAL

JET${ER RI.ID ELOß LLP 3L2 S?? Ø4g,4 P.ø1./ø?

JENNE,R&BLOCK
JenncrSc$loct IIP
One IBM Pl¡za
Chiego, IL 6061¡-7603
TeI 312 222-9350
ww*jenrrcr.com

Chicago
Dallâ6
Wasbiogron DC

Date:

To:

From:

Aprit 9,2004

Thomas A, Clare, Esq.
KTRKLAND &ELLIS

Cla¡k C. Johnson
312923-2'.139

Fax:

Voice:

202879 52cn

2V2879 5993

EmployeeNumber: CtientNumber: 4119810003

Important: This messagc ls iûreodrd orly for rhc use of the individuat a cndty ø which i¡ i¡ add¡essc4 rnd may ccøtaia inføtutio¡ ùar is

rnorncyworkproducf P¡ivilcgc4c@fidcnú'alardexcm¡fio¡sdisclc1rßur&rappllcablctrv. lfihe¡cadcrofúisúcssa8pisnotthei¡tcudcd
rccipicir,ortlie¡¡ployL *"goottopo¡slblc fqdclivcriìg üro mcsagcoùc¡¡þldcdrcttp¡cst yor rrohereþ norifud tl¡¡tfltydisseni¡stioo'
O.tibotião*copyinjof*,i"ão..uäi.atiooissricrtyprohitired. ffyouharæræcivcdlhiscourgru¡icationincror,plclscnotiSosinmcdlaely
by lêtep$onc, üd rebrn thc odgioal mssssgÊ to rb rt thc abovc aiûtæ¡ via posral servlcc' ltaok you

Messagu Please see attached.

Total number of pages including this cover sheet:

Ifyou do not receive all pages, please call: 312222-9350

Secretary:

Time Seut:

Sent By:

E¡<tensionl
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IN THE FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO.: CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS INC.,

Plaintiff,

vs.

MORGAN STANLEY & CO., INC.,

Defendant.
I

CASB NO. CA 03-5165 AI

MORGAN STANLEY SENIOR FUNDING,
lNc.,

Plaintiff,
VS

MACANDREWS & FORBES HOLDINGS
INC., et al.,

Defendant.

JOINTSUBMTSSION OFTHE PARTIES FOR
APRIL 16.2004 CASE MA}TAGEMENT CONFERENCE

Pursuant to the Court's Order of Februæy 24,20A4, the parties in the above-referenced

action hereby submit the following Joint Submission in advance of the April 16, 2004 Case

Management Conference

I. Agreed-Upon Statement Of Background And Procedural History

The following is the parties' agreed-upon sunmary of the two companion cases novv

pending before this Court, which have been consolidated for.trial.

I
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A. Coleman (Parent) Iloldings Inc. v. Morgan stanley & co. Incorporated

(Case No. 03 CA-005045 AÐ

Background. This case arises out of an acquisition transaction that was negotiated and

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdirigs Inc. ("CPH')

sold its 82% interest in The Coleman Cornpany, Inc. ("Coleman") to Sunbeam Corporation

("Sunbeam"). Morgan Stanley & Co., Inc. ("Morgan Stanley") served as financial advisor to

Sunbeam for parts of the acquisition hansaction and served as the lead underwriter for a

5750,000,000 debenture offering that Sunbeam used to finance the acquisition.

CpH's Complaint alleges claims arising from this transaction for fraudulent

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy'

CPH's Cornplaint has sought darnages of at least $485 million and has reserved the right to seek

punitive damages. Morgan Skntey denies the material allegations in CPH's Complaint and also

denies CPH's entitlement to darnages.

Procedural lfistory. CPH filert its Complaint on May 8, 2003 (the "CPH Action')-

Morgan Stanley filed its Answer on June 23,2A03 and, on June 25, 2003 filed its Motion to

Disrniss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment

On The Pleadings. The Cou¡t held a hearing on these motions on December 12,2003- On

December 15, 2003, the iourt issued an Order denying both motions. On January 9,2004,

Morgan Stanley timely filed a Notice of Appeal reganling the denial of its motion to dismiss'

,S¿e Florida Rule of Appellate Procedure 9.130(aX3XA) þroviding for interlocutory appellate

review of non-final orders "coäceniing venue').-' On February 20,'2004, the Court consolidated

ePH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH

and MacAndrews & Forbes, Holdings Inc.

2
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B. Morgan Stanley Senior Funding, Inc. v. MacÄndrews & Forbes Holdings
fnc., et al. (Case No. 03 CA-005165 AI)

Backgror¡nd. This action arises out of the same series of financial transactions as the

CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF') and other lenders entered

into a credit agreernent with Sunbea¡n under which MSSF agreed to provide senior secured

financing to Sunbeam in connection with Sunbeam's acquisition of Coleman aud two smaller

companies.

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman,

Defendants MacAndrews & Forbes Holdings Inc. ('MAFCO") and CPH provided false

information to MSSF about the "synergies" that Sunbeam would achieve ûom the combination

of Sunbeam and Coleman. MSSF alleges that Defendant's inllated synergy projections caused

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges

that it suffered hundreds of millions of dollars in damages when Sunbeam declared banknrptcy in

February 2001 a¡rd defaulted on acquisition-related loans, MSSF has alleged claims for fraud

and negligent misrepresentation, and has reserved the right to seek punitive damages. CPH

denies the material allegations in MSSF's Complaint and also denies MSSF's entitlement to

damages.

Procedural Histpry. MSSF filed its Complaint against MAFCO and CPH on May 12,

2003 (the'MSSF Action"). The MSSF Action was initially assigned to Division AG. Because

the MSSF Action and the CPH Action involve the same series of financial transactions and arise

from a çommon set of operative facts, the parties agreed fhat the two cases are companion cases

under Local Rule 2.009 and requested a transfer to Division Af, where the first-filed, lower

numbered CPH Action was assigrred. The motion to hansfer was granted on June 9,2003.

3
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Defendanfs CPH and MAFCO filed their Answer on June 25,2003. On February 20, 2004, the

Court consolidated MSSF's action against CPH and MAFCO with CPH's action against Morgan

Stanley.

il. Report On Discovery In The Two Cases

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition

discovery. The parties have exchanged hundreds of thousands of pages of documents, have

served and answered multiple' sets of-intenogafories and-requests-for-admission;'and"have

deposed more than a dozen party and non-party witnesses. Discovery is ongoing in both cases.

m. Pretrial Schedule

On February 24,2004, the Court entered an order setting this matter for trial in January

2005, and on March 23,2004, this Court entered an Agreed Order setting the prehial schedule in

this matter and scheduling trial to begin on January 18, 2005.

J (FLBarNo. 169440) Jr. (FL BarNo. s1)

, DENNEY, SCAROLA, TON FIELDS, P.A.
BARNHÁ.RDT & SHIPLEY, P.A.

2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(561) 686-6300

Jerold S. Solovy
JENNER & BLOCK LLP
One IBM Plaz4 Suite 4400
Chicago, Illinois 6061 I
(3r2)222-93s0

Counsel for Coleman (Parent) Iloldings Inc.
and MacÄ,ndrews & Forbes Holdings Inc.

227 Lakeview Ave., Suite 1400
V/est Palm Beach, FL 33401
(s6t) 6s9-7070

Thomas D. Yannucci, P.C.
Law¡ence P. Bemis (FL Bar No. 618349)
Thomas A. Clare.
KIRKLA}ÍD & ELLIS LLP
655 l5'h Street, N.Vy'., Suite 1200
Washington, D.C. 20005
(202) 879-5000

Counsel forMorgan Stanley & Co., fnc., and
Morgan Stanley Senior Funding, Inc,

4
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04/18/2004 1B:49 FAX 581 859 T38g CARLTON FTEL]]S WPB

IN THE CIRCI.]IT COURT OF TIIE
FTTTEENTH JTIDICIAL CIRCUIT
IN AI.TD FOR PALI\4 BEACH
COIJbTY, FLORIDA

cor-EMÄN (PARENÐ HOr,DrÀtGS rNC.,

Plaintif[,

Y,

MORGA}I STA}ILEY & CO.,INC.,

Def€rrdmt.

CASE NO: CA 03-5øs AI

MORCAN STAI.{LEY SENIOR FL'NDING, INC.,

Plaintifi,

v.

MACá,NDREWS & FORBES HOLDTNGS, rNC.,

Defendmt.

CASENO: CA03-s165 AI

NOÎICD OF FILINç PLEADIN-G UNDER SEAL

Morgan Stanley & Co. Incorporated and Morgan Stantey Senior Funding, Inc. ("Morgan

Stanley"), by and ttrough their undersigned counsol, hereby give notice that Morgan Stmle/s

Motíon for Protective Order has bccu filcd uuder seal this 16th day of .{pril ,2004.

ø 002/045

wPü¡t¡3ór.ó
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04/18/2004 18:50 FAX 561 659 ?3Ê8 CABLTON FIELDS WPB @ 003/045

Colenanv. Morgan Stanley, Cæe No: CÀ 03.5045 Al
Morgan Stanley v. Mac,lndrsvvs, Case No; CA 03^5049

Noticc of Filing Under Scai
Pagc 2

CERTIFICATq OF SERVTCE

I HEREBY CERTIFY that ¿ true and correct copy of the foregoing has been fwr¡ished to

all counsel of record od the s€rt/ice list below by facsirnile and Federal Expræs on this þL
day of April,2004.

Thonas Ð. Ya¡nucci P.C.
I¿wrence P. Bemis (FL Bar No. 618349)
Thomas A. Cla¡e
ZhonetteM. Brounr
KIRKLAND & ELLIS LLP
655 15dt Skcet, N\ry., Suite 1200
Washington, D.C.20005
Tele,phono: (202) 879-5000
Facsimile: Q02)879-52Q0

Michaet K. Kcllogg
Mark C.Ilæ¡seu
JamesIW. Websær
RebeccaA. Be¡,non
KELLOGG, HUBE& HANSEN,
TODD & EVATÏS P.L.L.C.

SuucuerSquue
l615 I\¿ Street, N.\jir., Suite 400
Washiqgton, D.C. 20036
Tolephono: (202) 3ZG790O
Faceimilo: QVàr326-7999
(Pro Hac Zice Pending)

Cou¡sel for Morgan Stnntey & Co.
Incorporated and Morgan Slanley
Senlor Funding

CARLTON FMLDS, P.À
ZZ?Lakevtew Ave., Suite 1400
West Palm Beacþ FL 33401
Telephonc: (561) 659-7ü70
Facsimile: (561) 659-736E
E-mail : jianno@æltonñ olds,com

BY:

Bar 655351

2WP9¡¡,'t¡[t.6
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04/18/2004 l6:50 F,qX 561 659 T368 TARLTOH FIELOS TPB

SERYTCE LrSJ!

ø 004/045

Colenøn v. MorganStøtløy, Cose No: CA 03-5045 ÀI
Morgan Stanlelt v- MacAndren¡s, CÞ¡c No: C'â' 03-5045

Noticc of Filing Under Seal
Page 2

Jack Scarola
SEARCY, DEN¡IEY, SCAROLA,
BARNHÄ,RDT & SHIPLEY, P¿-
2139 Palm Beach Lakes Blvd.
rü/est Pakn Beacb FL 33409

Jerold S. Solorly
Michael Brody
JENNER & BLOCK LLC
One IBM Pl¿tr;t, Suite 400
ChicagÞ,IL 60611

3wFDr5'l¡€t.6
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04/18t2004 18:49 FAX 581 G5S 796B E/\RLTON FIELDS ?PB

ATTORNEYSATTAW

FAXCOIruR,SEEET

@ 00 1 /045

CeRLToN F IPLDS, P. A

sspeRAxrÉ
222 LAKßVIEW AVBNUE, SIIITE l/100

WEST PALM BEACH, FLORIDA 3340I.6T49

Clie¡t/l![ilte,r No.t 47 8Tl I 14092

Tot¡l Number of

MAIUNOADDRESS
p.o. Box t50, \YEsr PñM BEACH, FL 33402-0150

TEL (56t) 659-7070 FAX (561) 659-7368

Em$oyecNo,r

Sbê.f 45

EoragläAø¡ollmtvtuRcgularriail florþlaøtwíIlVoræs¿lúElOrtg,índ"íA¡oilowvíaOv*nþhtCourist

alal lalllilÙl+aaaaaaaat¡tttl t¡Ù¡aaaaaaaaat'tlal*tl ll alt.taaaa'|all|fairrlarl.llll.
Thc infoflIB¡íofl cort¡dned ln üús lhottmilc ¡rEsE¡gê ls ¡t¡omcy prMlogEd rrd ceftlmtirl fnfqmdm in¡cndod only for ttrc uec oûtlæ individu¡r s
ørtiþnrmedebow. lftùcrc¡dcrofO¡i¡nrssçehnethcintardcdrcctpícog¡ouarlc@noti6edfurnrydinauüutimrdirurtutiororcqyof
ùi¡ comm.úIcsdøt l¡ chldt pmhib¡red. lf læ lr¡w ¡occivod ûri¡ cq¡unr.ni¡dm lD dûr, pleaoc lrn¡redi¡dy noriS us by Hçlurc (if lmg
¿is*rçc,pl¿¡ÊÊc¡Ilcollect)¡[drcBrÌnthcriginrtrrrsagotowrttt¡c¡bôvcsddnrryirthsU.S.hclslSeirrfus. ThrnkWu.
ìlrrr¡ra¡aat3t.ü.aaaÙ ltúr+.il.taaraaa.a.rrtt ttr lllaæræ.rraùiaat{ lfl+ltaa.a..a.Itat*l¡ata.araa ra¡*ra Ùl'|

IF THERE ARE AIfI PROBLEMS OR COMPUÇATïONS, PLEASE NOTIFY US IMMEÞIATELY AT:
(56r) 659-7070

TELECOPIEROPERÀTOR:

\¡¿P8d56676¿3

TAIì,!PÀ

cARLToN FrELD$, P.A.

TALIII{iÀSSEE \I'ESTPAIMBEACH

DâtÊ: Apd¡ 16,2004 PhneNunber tr.¡xNumber

To: Jack Sco¡ols

Jerold SolovyMichaet Brody

TïomsCl¡¡e

(561)686-ó300

Qn ?l,43s0

Q02lE7e-5ee3

(561) 684-s816

Fn\5n44E4
(202) t79-5200

trïom: IopcDi[ar4CLA (56r) 659-7ü10 (s61) 659-73 68

Message:

Colemøv. Morgan Størløy &Co., htc. lMotgøt S'lanlq SeníorFundlng, Inc.v. Mainndrens
&Forbes Holdíngs,Inc.

To follow please find a copy of Morgan Stanley's Notice of Filing tlndø Seal and Motion for
hotective O¡der.

Hard copy wÌIl follow via Federal Expess.

ORIANDO ST.PETERSBURG MIAMI
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" IN THE CIRCTIIT COI.IRT OF THE FIFTEENTH JUDICIAL CIRCUIT

IN A¡lr) FOR PALM BEACH COUNTY, FLORTDA

COLEMAN (PARENT) HOLDINGS INC.;
Plaintiff,

vs

MORGAN STANLEY & CO.,INC.,
Defendant.

MORGAN STANLEY SEMOR FT,JNDING, INC.,
PIaintifi,

vs

MACANDREWS & FORBES HOLDINGS, INC.,
Defendants.

Thomas A. Ciare, Esq. '

KnxrnNo&ErrsLLP
655 Fifteenth Süeet N.rü.
Suite 1200
ttrashington, D.C. 20005

CASE NO. CA 03-5045 AI

CASE NO. CA 03-5165 AI

'::..¡.",..':.'..: í ..- i,'j:r'''

Jose,ph fanno, Jr., Esq.
CrnrrouFrutps
222 t rkeview Avenue
Suite 1400
West PalmBeach, FL 33401

To:

PLEASE TAKE NOTICE that Plaintiff Coleman (Pa¡ent) Holdings, Inc. requests the
deposition upon oral examination of the following non-party witress pursuant to Florida Rule of
Civil Procedure 1.310 on the date, time, and location set forth below:

SHAM BOONE Apn122,2004 at 8:00 a.m. EDT

The deposition will be recorded by stenographic and videographic means at the offices of
Esquire Deposition Services, 175 Federal Street, Suite 508, Boston, MA 02110. The
videographer will be Esquire Deposition Services. The deposition will be taken before a person
authorized to administer oaths and will continue day to day until completed.
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I HEREBY CERTIFY thæ a true and conect copy of the foregoing has been
served by facsimile and mail to all counsel on the attached Service List, this lSth day of April,
2004.

COLEMAN (PARENT) HOLDTNGS rNC.

By
One of Its Attomeys

Jerold S. Solovy
Michael T. Brody
Jnmuen &Blocrc LLP
One IBM Plaza" Suite 4400
Chicago, Illinois 6061 I
(312)222-93s0

Jack Scarola

SnlncyDexxeY ScARoLA Bnwnenr &
SHplevP.A.

2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409
(s61) 686-6300

2
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SER\rICE LIST

Thomas A. Clare, Esq.
K¡mre¡ro & Euuls LLP
655 15rh Street, N.W., Suite 1200
Washington, DC 20005
Facsimile: (202) 879 -5200

Joseph lanno, Jr.,
CaRrro¡r Frelos
222Lakeview Avenue, Suite 14@
West Palm Beach, FL 33401
Facsimile: (561 ) 659-7368
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05/05/2004 14:47 FÂX

#23058O/snù

coLËt4AN (PARENT) HOLDINGS rNC_,

plaintiffs,
vs.
MORGAN STANLEY & CO.,INC.

Defendallt.

Fax anc

2004.

IN TFIE CÍRCUIT COURÎOF THE
FIFTEENTH ruDICIAL CIRCU]T, IN AND
FOR PALM BEACH COJNTY, FLORID.A,

CASE NO: 2003 CA 005045 AI

Øoottooz

I
MORGAN STANLEY SENIOR FIINDING,
INC,,

Plaintiff, CASE NO. CA 03-5165 ¡J

vs.
MACA NDRE\,VS & FORBES HOLDINGS,
INC.,

Defendant,

NOTICE OF FILING PLEADING UI{DER SEAL

)laintifi, COLEMAN (PARENT) HOLDINGS INC., hereby gives Notice of the fiting of

Coleman (Parent) Holdings Inc.'s Mofion to Allow Arthur Andersen LLp Ar:cess to Confidential

Transcr pt, ñled under Seal on this date.

. HEREBY CERTIFY that a hue and corrcct copy of the forcgoing bas been furnished by

Federal Express to all counsel on the attached 51b

f.+
JACK

No.:169440
Scarola

& Shipley, P.A.
2 39 Palm Beach Lakes Bourlevard
West Palm Bcach, FL 33409
Pbone: (561) 6F6-6300
Fax: (561) 684-5S15
Attonreys for Colelnan (Pare+rt) Holdirrgp, lnc.
and MacAndrervs & Forbes.loldúrgs, lnc.

t

À"toY_
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05/OS/2004 l4:,¡7 FÀ,X

Colenran (Parent) Holdings Inc. vs Morgan Stanley & Company
Notice ')f Filing Pleadiug Under Seal
Case N ¡.: 2003 CA 005045 AI

couN.sEL LrsI

Josepb [arrno, Jr., Esquire
Carlton Fields, et al.
222 La':eview Avenue
Suirel400
West P rlm Bcacþ, FL 33401

Thonra; D. Yannucci, P-C.
Thoma; A. Clare
Brett Iv.cGurk
Kirklar d and Ellis
655 l5 b Street,N.W., Suite 1200
Washir gton, DC 20005

Jerold :i, Solovy, Esq.
Jemer & Block, LLC
One IBM Plaza
suite 4+00
Chicagr,IL 6061I

@ooztooz

2
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IN THE FIFTEENTH ruDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO. CA 03-5045 AI
COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

CASE NO. CA 03.5165 AI

MORGAN STANLEY SENIOR FUNDING, INC.,
Plaintiff(s),

vs.

MACANDREWS & FORBES HOLDINGS, INC..,
Defendant(s).

ORDER ON PLAINTTF'F'S MOTION FOR A RULE TO SHOW CAUSE

THIS CAUSE came before the Court April30, 20M onColeman (Parent) Holdings

Inc.'s Motion for a Rule to Show Cause, with all pafiies well represented by counsel.

On July 31,2003, the Court entered its Stipulated Confidentiality Order ("Order").

Paragraph 9 (b) of the Order Limited dissemination of Confidential materials to

counsel to the parties, including co-counsel of record for the

parties actually assisting in the prosecution or defense of this

Iitigation, and the legal associates and clerical or other
support staff who are employed by such counsel or attorneys

and are working under the express direction of such counsel
or attorneys.

Paragraph 3 provided that

Li ti gation Materi als [which includes Confidenti al materials]
and the information clerived therefrom shall be used solely for
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the purpose of preparing for and conducting this litigation,
and shall not be disclosed or used for any other purpose.

By Order dated December 4,2003, the Court required Coleman to disclose to Morgan

Stanley & Co. its settlement agreement with Arthur Andersen, with lirnited information

redacted. The agreement was designated as Confidential under thê Order's terms.

On March I,2004 various Morgan Stanley entities, including Morgan Stanley & Co.,

acting under other than counsel of record here, filed suit against Arthur Andersen. Coleman

claims that counsel in this case provided a copy of the settlement agreement to counsel for

the Morgan Stanley entities in the Arthur Andersen litigation; that counsel in that case

named Morgan Stanley & Co., the Defendant here, as a co-plaintiff; that Morgan Stanley &

Co. does not have a colorable claim against Arthur Andersen; that Morgan Stanley & Co.

was included as a co-plaintiff to trigger an indemnification obligation in the settlement

agreement in order to apply pressure on Coleman in this case; that this constituted an

impermissible "use" under the Order; and that Morgan Stanley may have provided the

settlement agreement or information about its terms to third parties to induce them to sue

Arthur Andersen and trigger the indemnification provision.

The Court deterrnines that (i) the Order prohibited disclosurè of thÞ Confidential

materials to counsel not actively representing the parties in the current litigation; (ü) there is

a disputed issue of fact conceming whether counsel v/ere representing Morgan Stanley &

Co. in this litigation at the tirre the settlement agreement was disclosed; (iii) there is a

disputed issue of fact. concerning whether the contents of the settlement agreement may have

been disclosed to third parties; and (iv) Morgan Stanley's alleged use may, depending on the

facts developed, not be for alegitimale purpose. See In re: Dual-Deck Video Cassette

Recorder, i0 F. 3d 693 (gth Cir. 1993).

Morgan Stanley's counsel argued that a Motion for Rule to Show Cause is

procedurally improper; that Coleman should have filed a Motion for Contempt; and that if
the Motion for Rule to Show Cause was deemed a Motion for Contempt, it should either be
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stricken as legally insufficient or denied, for lack of evidence.

The Court concludes that a Motion for Contempt is the proper procedural vehicle to

challenge an alleged violation of an order where the movant seeks to compel compliance,

not punish. See Trawick, Fla. Prac. and Proc. , ç27-6 (200a); JPG Entçrp-rises. Inc. v.

Viterito, 841 So. 2d528 (Fla.4th DCA 2003), rev. den. 855 So.2d 621 (Fla. 2003);cf. Rule

3.840, Fla. R. Crim. P. The Motion, though, sufficiently places Morgan Stanley on notice of

Coleman's contention that Morgan StanLey has violated the Order and the December 4,2003

Order on Defendant's Motion to Compel Production of Settlement Agreement and its

request that Morgan Stanley be held in contempt. It would be patently unfair to construe the

Motion as a Motion for Contempt and deny it for lack of evidence presented at the April 30,

2004 hearing, when Morgan Stanley failed to raise the procedural defect in its Opposition to

CPH's Motion for Rule to Show Cause.

Based on the foregoing, it is

ORDERED AND ADJUDGED that Plaintiff Coleman (Parent) Holdings,Inc.'s

Motion for Rule to Show Cause is deemed a Motion for Contempt. Defendant's gre tenus

Motion to Strike the Motion for Contempt is Denied. Either side may set the Motion for

Contempt for an evidentiary hearing, once discovery is complete. The Court shall rule on

the permissible scope of discovery as disputes arise.

DONE AND ORDERED in West Palm

day of May, 2004.

copies furnished:
Joseph Ianno, Jr., Esq.

ZZ?Lakeview Ave., Suite 1400
West Palm Beach, FL 33401

Thomas D. YannuccÍ
655 15th Street, NW, Suite i200
Washington DC 20005

Beach County, Florida tttit [Lf

ELIZABETH T. MAASS
Circuit Court Judge
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John Scarola, Esq.

2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy, Esq.

One IBM Plaza, Suite 4400
Chicago,Il 60611
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COLEMAN (PARENT) HOLDINGS INC.,

Plaintiff,

vs.
MORGAN STANLEY & CO.,INC.,

Defendant.

IN THE CIRCUIT COURT OF THE
FIFTEENTH J1IDICIAI CIRCIIIT, IN AND
FOR PALM BEACH COI.INTY, FLORIDA

CASE NO: 2003 CA 005045 AI

MORGAN STANLEY SENIOR FUNDING,
INC.,

Plaintiff, CASE NO. CA 03-5165 AI

vs.

MACANDREWS & FORBES HOLDINGS,
INC.,

Defendant,

NOTTCE O4 COMPLTANCE WrrH ORDER OF MAY 17. 2004

COLEMAN (PARENT) HOLDINGS INC. in compliance with the direction of the Court

as contained in this Court's Order of May 77,2004, does hereby designate the entire hanscript of

the April 30, 2004 hearing as subject to Coleman (Parent)'s request for limited exemption from

this Court's Confîdentiality Order. A copy of the transcript is attached.
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Coleman (Parent) Holdings lnc. vs Morgan Stanley & Co.,Inc.
Notice Of Compliance'With Order Of May 77,2004
Case No.: 2003 CA 005045 AI

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

Fax and Federal Express to all counsel on the of May, 2004

JACK
No.: 169440

Scarola

B & Shipley, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 478-0754
Attomeys for CPH and Mafco

2
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co.,Inc.
Notice Of Compliance With Order Of May 17,2004
Case No,: 2003 CA 005045 AI

COUNSEL LIST

Joseph lanno, Jr., Esquire
Carlton Fields, et al.

ZZZLakeview Avenue
Suitel400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 15th Street, N.W., Suite 1200

'rVashington, DC 20005

Jerold S. Solovy, Esq,

Jenner & Block LLP
One IBM Plaza
suite 4400
Chicago, IL 60611

J
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CoLEMAN (PARENT) HOLDINGS INC.,

Pluintiff,

v

MORGAN STAÀILEY & CO.,INC.,

Defe,lrdant.

To: Thomas A, Clare, Esq.
KTRKLAND &Etr,rs,LLp
655 Fifteenth Srreet, N.W.
Suite 1200
Washington, D.C.20005

Colcman (Parcnt) Holdings Inc. v. Morgan Sbnlcy & Conpany, hro.
Case No.: 2003 CA 005045 AI
Amended Notice of Taking Videotapcd Depositions
May 20,2004

3I2 52? øAAd P,ø3/BA

INTHE CIRCIIIT COTJRT OFTITE
FIFTEENTH JUDICTAL CIRCUIT, IN AND
FOR PALM BEACH COUNTY, FIORIDA

CASE NO.: 2003 CA 005045 AI

Joseph lanno, Jr., Esq.
CmrroNFnLDs, P.A.
222Lakc ViewAvenue
Suite 1400
West Pa¡m Beach, FL 33401

I

AMENDEp NQTTCp OF. TAIflrìç VrpEOlApÞn p-EposlTroNs

PLEASE TAI(E NOTICE thÀt PlaintitrColeman @arent) Holdings lric. will rake rhe
deposition upon oral exa¡¡rination of the following wibessee pursumt to Florida Rule of Civil
hocedure 1.310 on the d¿tes, rí-çs, and locådons sA forthbetow:

_ _ 
A-ll ofthe dopositions will bc conduc{ed atDavis Polk & Wardwell, 450 Lcxingron Avenue,

New York, ¡ry I 00 I 7. The depositions will be recorded by videotape and ;renog¡aphiã means. rhe
depositions will be take,u before apersonauthorized to e¿tminis¡5¡esths anA wiU-cont¡nue dayto day
until completed.

Heather Stack May25,2004 at 9:30 a.m.

Alan Dean June 3, 2004 al9:30 a-m.

James Lwie Jr¡ne lE, 2004 at 9:30 am.
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the vidcotape operator will be Esquirc Depoeitíon S€rvices locat€d in New York, New York.

I IIEREBY CERTIFY that a tue and correct copy of the foregoing has been served by
facsimile and mail to all cowrssl on the attached Service List thi6 20ú day of Mzy 20M.

Dated: Mary20,2004
corEMAN (PARENT) HOLDTNGS rNC.

4¡r^,*Å**9- n 
'

One of lts Attomeys

Jerold S. Solovy
Michael T. Brody
Cla¡k C. Johnson
Jer.rn¡rn &Blocr LLP
One IBM Plaza" Suite 4400
Chicago, Iltinois 6061 I
(312')222-9350

Thomas A, Clare, Esq.
Krnx¡-e¡¡p &Et"t ts, LLP
655 Fifteenth Strcet, N,W.
Suite 1200
tÀ/ashingtor¡ D.C. 20005

Joseph lanno, Jr., Esq,
Cenr.roN Fwos,P.A.
2221-ake Vicw Avenue
Suite 1400
West Palm Beach FL 33401

Jack Scarol¿
S¡eRcv DBt*.tBv Scenole Bnn¡tg.mr
&Srmt¡vP,À
2139 Palm Beoch l¡kcs Blvd,
West Palm Beach, Florida 33409
(s6r) 686,6300

SERYTCE LIST

-2-

TOTÊI- P, ø4
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JENNER&BLOCK

May 20, 2004 Jcrocr & Btrosl LLF

One IBM Plaza

Chicago, lL 6o6u
Tcl grz-zzz93go
wwwjcnner.com

By Telecopy MichaelT. BrodY
Tclgt2 9zg-27u
Fax g¡2 840.211
mbrody@jeruter'comThomas A. Clare, Esq.

Kru<u¡¡o & ELLIS LLP
655 Fifteenth Steet, N.W
Suite 1200
V/ashington, D.C. 20005

Re: Coleman (Parent) Holdìngs Inc. v. Morgan Stanley & Co,

Morgan Stonley Seníor Fundìng, Inc. v, MacAndrews & Forbes Holdings Inc,, et al.

Dear Tom:

As a¡r accommodation to counsel at Davis Polk, we have agreed to move the depositions of
Heather Stach Alan Dean, and James Lurie to the oûhces of Davis Polk & IlVardwell, 450

Lexington Avenue, New York, New York. I have enclosed a revised Notice of Deposition.

Chìiago
Ilall¡s
Wasbiugton, oc

Very truly yours,

'ln¡^^l*Â1' Ô'"'0'1'

Michael r. Brody I

MTB:cjg
cc: James E. Murra¡ Esq, (bytelecopy)

Joseph lanno, Esq. (by telecopy)
John Scarola, Esq. þy telecopy)
Jemld S. Solovy, Esq.

cHlcÀoo_t0t4285_t
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FAX TRANSMITTAL

Date:

3t2 527 ø4e4 P.øt/ø4

JENNERõElLOCK

Cbiago

ì'1ãY-2ø-2øø4 t2:.ø4

To

Froml

Employee Nunrber:

JE}.¡hER AND BLT]CK LLP

May 20,2004

Thomas A. Clare, Esq.

Josoph lanno, Jr., Esq.

John ScarolaEsq.

MichaelT. Brody
312923-2711

Jcmcr& Blæ& LLP
Onc IBM Plaza
Chi<ego, IL 606tl
Tcl 311222-9350
wjcnncr.com

Fur:
Voice:

Fa:r:
Voicel

Fa¡r;
Voice:

D¡lh¡
Washington, DC

Q02)819-s200
(202>87e-5993

(56r) 659.7368
(s6l) 6s9-7070

(561) 684-5816 (before 5 PM)
(561) 686-6350, Ext' 140

ClientNumber: 47198-10003

Importrnt: Thls mossrge lr htcaded only fbr t¡s usc of ürc hdividud or cnl&y ro which lt is addnrsed, and may eontain informrtioo.thu is altomcy

work produa, privilcgc( conûdcndat, ord ãxempt ûom dirctos¡rc rndcr qplhabt! laly. lflb€ Éadcr ofltrlsmcsrgc i¡ not tbo inundcdrcclÞicnl orlhe
employea or irtnt ¡cipoadbto lor dclivorlng tre nesrago to thc fu¡þnded ¡álplcn¡ you uc ficrcby notiflod$at any disscminadon, djstributim, or cçying
of ihiicomrnunlc¡üd is st¡lcrty prohüiod. Ilyou hEvJ¡ccslysd ü¡i¡Eünrn¡ñlcation in cmr, pleæc notify us inmcd¡8lc¡y by klephonc, ald relum tho

original message toür art!¡e ùov! Àaldrcrs viapold suricc, Thmk you

Message:

Total number ofpages includíng this cover Bhest:

Ifyou do not receive all pages, ptease call: 312222-9350

Secretary; Caryn Jo Gsisler

Time Sent:

Sent By:

E:denslon: 6490
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IN TIIE CIRCIIIT COURT OFTHE FTFTEENTHJTTDICIAL CIRCUIT
rN A¡ID FOR PALM BEACE COIINTY, FLORII]A

COLEMAN (PARENT) HOLDINGS rNC.,

Plaintif{ Case No. 2003 CA 005045 Al

v. Judge Elizabeth T. Maass

MORGAN STANLEY & CO.,INC.,

Defendant.

MORGAN STANLEY SEMOR FUNDING, INC.,

Plaintiff,

v.

MACANDREV/S & FORBES HOLDINGS, NC.,

Defendants.

Case No. 2003 C4.005165 AI

coLEMÄN (PARENT) HOLDING,INC.'S REQUEST FOR PRODUCTTON
OF DOCUMENTS CONCERIìING ITS MOTTON FOR COnrr'EMPT

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.350 and the Court's May 14,2004

Order, Coleman (Parent) Holdings Inc. ("CPIf') requests that Morgan Stanley & Co., Inc. ('MS &

Co.") and Morgan Stanley Senior Funding, Inc. ("MSSF") produce the. following documents,

according to the following definitions and instructions, at the office of Searcy Denney Scarola

Barnhart & Shipley P.A.,2139 Palrn Beach Lake,s Btvd.,'TVest Palm Beach, Florida, within (30)

thirty days of service.

DEF'IIYITIONS A¡fD INSTRUCTIONS

1. The terms "documents" and "concerningl'have the meaning ascribed to them in Plaintiffls
[CPH's] First Request for Production of Documents.

2 "Arthur Andersen" means Arthw Andersen LLP; Andersen Worldwide, Société Coopérative;
Arthw Andersen & co. (Cmada); Ruiz, Urquiza Y Ci4 S.C.; piernaviej4 porta, cachafeiro
& Avocados [Asocíados]; Arthur Andersen (U.K.); Phillip Harlow; Lawrence Bornstein;'William Pruitt; and/or Donald Denklaus.
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"Morgan Stanley Entities" means MS & Co., MSSF, Morgan Stanley, Morgan Stanley Dean
Witter & Co., a¡rd/or any entity owned in whole or h putt directly or indirectly, by Morgan
Stanley.

"Settlement Agreemenf' meâns the settlement agreement between, inter alia, CPH and
A¡thurAndersen LLP, compelled tobeproducedand designatedas Confidentialbythe Court
on December 4,2O03.

CPH incorporates the ins¡uctions set forth in Plaintiffs [CPH's] First Request for
Production of Documents.

D O CT]I.UE NTS RE OUES TED

Á.ll documents relating to (a) whether and when Kellogg, Hubern Hansen, Todd & Evans
F.L.L.C. ("Kellogg Huber") began representing MS & Co. and/or MSSF in the above-
captioned consolidated litigation; (b) whether, when, and what information contained in the
settlement Agreement was disclosed to Kellogg Hubeç and/or (c) the scope of
responsibilities assumedbyKelloggHuberwith respect to the above-captioned consolidated
litigation.

All documents concerning why finns otber than Kirkland & Ellis LLP and Carlton Fields
were being retained in the above-captioned consolidated litigation.

All documents conceming why firms other than Kirkland & Ellis LLP and Carlton Fields
were being retained to file suit against Arthur Andersen.

All documents relating to whyMorgan Stanley Eutities waited until Ma¡ch I, 2004 to sue
Arthur Andersen.

All documents relating to whether the contents of the Settlement Agreement, and/or any
other material designated "confidential," were disclosed to third parties.

All documents referring to anyportion of the sottlement Agreement,

All documents relating to Morgan StanleyEntities' use of the Settlement Agreement.

All documents relating to Morgan Stær1ey Entities' purposs in using the Settlement
Agreement.

.A,ll drafts of complaints by any Morgan StanleyEntitie.s againsl j,¡{þurAndersen, including
all versions reflectinganyhandwrittencommentsormarginalia, and all docu¡nentsreflecting
when and./or by whom each draft and version was prepared.

All documents relating to any damages that MS & Co. seeks to recover in its ctaim against
Arthur Andersen.

3

4.

5

2

3

4

5

6.

7.

8.

9

10

-2-
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Dated; May28,2004

Jerold S" Solovy
Ronald L. Marmer
Jrxrugn &BIocr LLP
O¡re IBM Plaza, Suite rt400
Chicago, Illinois 6061 I
(312',) 222-9350

JENNER ÊND BLOCK LLP

COLEMAN HOLDINGS INC.

i I . All documflts referring to any advantages Morgan Stanley Entities hope(d) to obtain in the
above-captioned consolidated lìtigation by zuing Arthur Andersen.

12. All documents relating to, or that were a source of infomration used in preparing, any
ânswers to the interogatories served on March lg,z\o4andlor on May 29,2004.

1 3 , All documents, including all time sheets and billing records, reflecting time expended and/or
the nature ofservices rendered byKelloggHuberineitherthe above-captioned oonsolidated
iitigation and/or Morgan Stanley & Co., fnc., et al. v. Arthur Andersen LLP, et¿l., No. 50-
2004-CA-2257-xxxx-NB, from the inception of such services to and including March l,
2004.

One oflts Attorneys

Jack Scarola
SueRcy Dp¡r¡¡BY ScARoLA BenN gnRr

& Slrprpy P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(561) 68G6300

cERTr[,rcATE OF, SERVTCE

I HEREBY CERTIFY that atrue and correct copy of the foregoing has been served

by facsimile and mail to counser listed below on this 2gth day ofMay,2004:

Thomas A. Clare, Esq.
Knx¡,eNp &Erus
655 Fifteenth Streef N.W
Suite 1200
'Washington, D.C. 20005

Joseph laruro, Jr., Esq.
Centro¡¡ Flerns
2Z?Lakeview Avenue, Suite 1400
\ilest Pal¡n Beach, FL 33401

By:

-3-

CLARK C. JOHNSON
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FAX TFTANSMITTA.L

Date:

To:

JENNER AND BLOCK LLP 31,2 52? Ø484 P.ØL/øB

JENNER&BLOCK
Jenner&Block LLP
One IBM Plaza
Chicago, IL606ll-?603
Tel 312 222-9350
wwujenner.com

Fax:

Voicc:

Chicago
Dallas
Washingtor¡ DC

202879 52ffi

May 28,2004

Thomas A. Clare, Esq.
KIRKLAND & ELLIS

202879 5993

From: Clark C. Johnson
312923-2739

EmployeeNumber: ClionrNumbcr: 41198 10003

Importaat: This messagc is intcuded oûly for tlp use of thc individual or entity to whioh it is add¡cssed, anå may conrain i¡fsrnation rhat is
âttoÆcywo*prcduct,priviìcged,conûdentialgtrdexemptfiomdisclosu¡eunderaçrpliøblelas¡. Iftbc¡eedsofthlsmcssageisno¡rbcinrcoded
r_cciPiont, or t¡c cñPloycc or agent rcspousible for delivering thc mcssa¡c to thc intcoãed recipieut, you are hcreby notificd thãt any disseBinÂtion,
disnibutionorcopyingofthiscornmrmicationissrictlyp¡ohibitcd. Ifyõubavercceivedth¡siomrnúaic¡t¡onincäor,plcasenoti{usímmediately
by tclephone, md retom the original Iocssagc !o lrs ã1 thc abovc address via post¡l servicc. Tbank you.

Message: Please see attached.

Total number of pages including this cover sheet: (Ð
ifyou do not receive all pages, please call:3lZZZZ-935O

Secretaryr

Time Sent: J:Jl
Sent ny: @
Extension:rþ3 )
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CoLEMAN (PÀRBNÐ HOLDINGS, NC.,

PlBirtifi

MORGAI.I STAIIIiEY & CO., INC.,

Defendant,

MORGAN STAI.ILEY SEMOR FIJNDINO, INC.,

Ptainrifi

MACAT¡DREWS & FORBES HOLDTNGS, INC.,

Defendant

IN TITE CIRCUIT COURT OF THE
FIFTËENTTI JI]DICIAL CIRfiIff
INAhID FORPAIM BEACH
COUNTY, FLORIDA

CASENO: CA 03-5045 AI

CASENo; CA03-516sAI

v

I

v.

I

Þ¡votlct o¡, trn nvc pr,uAprnc uwonn sEAL

Morgau stanley & co. Incorpor¿tcd ¡nd Morgan staor.y sar¡io¡ Fuuding, Inc. (,Morgau

stanlcf'), by and tbrough their undøoigned oounscl, høoby give uotice tbat Morgan s.-ntc/s
supplomeutal Response and Qpositioo to cole¡nan (Parerrt) Holrr;ngs, ruc,,s Motion to Allow
Arthur Andcrsen Acoess to Confidential Transoript has beon ñled r¡ndcr seal this 2nd day of
June,2004.

tv¡E#57126ì.8
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colemøn v. Moryan Stenley, CÈsc No: cA 03ó04s AI
Morgat Sønley v. Mac&ndrewg Casc Not CA 03-j04j

Noticr of Filing Uuder Seal
Page2

CERTIFICAîE OFSERVICE

I HEREBY CERTIFY that a bue and correct copy of the foregoing hae been fumished to
I

all cor¡nsel of record on the service tist below by faosimile and U,S, Mail on thts å1zy ot

Junc,2004.

Thonras D. Yannucoi, p.C,

!t**9 P. Bemis (FL Bar No. 618349)
Thomas A. Clare
ZhonetteM. Bmwu
KTRKI,AND &ELLIS¡LLP
655 tsrh SEroe! N.W., Suire lZ00
\1,/*qhington, D-C. 20005
Tolephono: (202)879-5000
Facsirnils: (2V2) 879-SZOO

Counsel for Morgau Stanley & Co.
Incorporated aud Morgan Stanlcy
Seníor Í'unding

CARLTON Í'IELI'S, P.A.
222 I¿kcvicn¡ .Ave., Suite 1400
1il06t Palm Beacb, FL 33401
Tolephone: (561) 659-7070
¡i¿¡sirnile: (j6t) 6j9-7368
B.mail: j ianao@carltonfi elds.com

f¡nDO¡

BarNo: I

BY:

f
t

2wPË#57t26t,8
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SERVICELIST

@ 010/034

Coløtøn v, Morgøn Slanley, Csso No¡ CA 03-5045 AI
n4orgu Stanley v. Maqlnd¡ws, Cn¡e No.- CA 03-j04j

Norico ofFiling U¡der Sc¡l
page 2

Jack Scarola
sEARCy, DEIYNEY, SCAROLA,
BAR¡IUARDT & SHPLEY, P,.ô-
2139 PaIm Beach I¡kes Blvd.
West Palm Beach, FL 3i4A9

Jsrotd S. Solovy
Michacl Brody
JENNER & BLOCK LLC
Oue IBMPlaz4 Suite 400
Çlúcago,IL 60611

t,

3wPBfS?126ì.r
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IN THE CiRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COLINTY, FLORIDA

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

CASE NO: CA 03-5045 AI

MORGAN STANLEY & CO.,INC.,

Defendant.

MORGAN STANLEY SENIOR FLINIDING, INC.,

Plaintiff,

CASE NO: CA 03-5165 AI

MACANDREWS & FORBES HOLDINGS, INC.,

Defendant.

þ NOTTCT oF FILING PLEADING UNDER SEAL

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, lnc. ("Morgan

Stanley"), by and through their undersigned counsel, hereby give notice that Exhibit "1" to

Morgan Stanley's Motion to Remove Confidential Designation from Interrogatories has been

filed under seal this 4th day of June, 2004.

wPts#57 t261.9
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI
Morgan Stønley v. MacAndrews. Case No: CA 03-5045

Notice of Filing Under Seal

Page 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnishe(fô-
ü'

all counsel of record on the service list below by facsimile and Federal Express on this f

day of June ,2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
'Ihomas A. Clare
Z,honette M. Brown
KIRKI,ÄND & ELLIS LLP
655 15rh Sheet, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 879-5200

Counsel for Morgan Stanley & Co.
Incorporated and Morgan Stanley
Senior Funding

CARLTON FIELDS, P.A.
222Lakeview Ave., Suite i400
West Palm Beach, FL 33401
Telephone: (561) 659-7 070
Fac (s61) 659-73
E-mail:

68

elds.com

BY:
J Jr
Florida Bar No: 655351

þ

2wPB#57126t .9
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI
Morgan Stanley v. Mac{ndrews. Case No: CA 03-5045

Notice of Filing Under Seal

Page 2

SERVICE LIST

Jack Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A..

2139Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK, LLC
One IBM Plaza, Suíte 400
Chicago, IL 60611

Ii'

Jwt,B#57I26r.9
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COLEMAN (PARENT) HOLDINGS, INL.,

Plaintiff,

\¡s.

MORGAN STANLEY & CO.,INC.,

Defendant.

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCTNT IN
AND FOR PALM BEACH COUNTY,
FLORIDA

CASE NO: CA 03-5045 AI

MORGAN STANLEY SENIOR FLINDING, INC.,

Plaintiff,

vs.

h4ACANDREV/S & FORBES HOLDINGS, INC.,

Defendant.

CASE NO: CA 03-5165 AI

J\{ORGAN STANLEY'S MOTION TO REMOVE
CONFIDENTIAL DESIGNATION FROM INTERROGATORIES

Pursuant to Paragraph 14 of the July 31,2003 Stipulated Confidentiality Order, Morgan

Stanley & Co. Inco¡porated and Morgan Stanley Senior Funding, lnc. (collectively "Morgan
l,

Stanley") respectfully request that this Court remove the confìdentiality designation placed on

Coleman (Parent) Holdings Inc.'s ("CPH") Further Interrogatories Concerning Its Motion For

Contempt. ln support of its motion, Morgan States as follows:

1. On May 28,2004, CPH served Morgan Stanley with "Further lnterrogatories

Conceming Its Motion For Contempt." (May 28,2004 CPH's Further Intenogs. Concerning Its

Mot. for Contempt (Ex. l) ("May 28 Interrogatories").)

2. The May 28 hrtenogatories do not qualify for "Confidential" t¡eatment under the

July 31 , 2003 Stipulated Confidentiality Order. Specifically, the May 28 Intenogatories do not

contain, reveal or ¡eflect "proprietary or confidential trade secrets or technical, business,

16div-001419



financial or personnel information of a current nature," as required by Paragraph 4 of the

Stipulated Confidentiality Order. (July 31, 2003 Stipulated Confidentiality Order t| a (Ex. 2).)

3. The May 28 Intenogatories do not reveal any of the terms of the Settlement

Agreement between CPH and Arthur Andersen, which was designated as "Confidential" by the

Court in its December 4,2003 Order. lndeed, the May 28 Interrogatories are substantially

similar in scope and detail (and in some cases nearly identical) to the lntenogatories served by

CPH on March 19,2004, which were not designated as "Confidential." (March 79,2004 Notice

of Propounding lnterrogs. to Morgan Stanley & Co., inc. (Ex. 3); March 79, 2004 Notice of

Propounding Interrogs. to Morgan Stanley Senior Funding, Inc. (Ex. 4).)

4. Morgan Stanley requests that the "Confidential" designation be removed fiom the

}i4.ay 2S lnterrogatories so that attomeys from the law firm of Kellogg, Huber, Hansen Todd &

Evans P.L.L.C. ("KHHTE") may assist in the preparation of objections and responses. KHHTE

was retained by Morgan Stanley to be co-counsel with Kirkland & Ellis LLP in these

consolidated actions. KHHTE also is counsel to Morgan Stanley in Morgan Stanley & Co. Inc.

v. Arthur Andersen ZZP., No. 502004C4002257XXXXM8 (15th Jud. Dist. Fla.) (Miller, J.).
I
it

The li4ay 28 Intenogatories request information regarding Morgan Stanley's retention of

KHHTE and the filing of Morgan Stanley's lawsuit against Arthur Andersen, subjects that are

within the (in some cases exclusive) knowledge of KHHTE and its attomeys.

5. On June l, 2004, counsel for Morgan Stanley sent a letter to counsel for CPH

requesting that CPH remove the "Confidential" designation from the May 28 lnterrogatories.

(June 1, 2004 LeIter from T. Clare to M. Brody (Ex. 5).)

6. On June 4, 2004, CPH "declined" Morgan Stanley's "invitation" to remove the

confidentiality designations. (June 4,2004 Letter Ílom M. Brody to T. Clare (Ex. 6).)

wPB#580328. r
.,
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For the foregoing reasons, Morgan Stanley requests that this Court remove the

confidentiality designation placed on the May 28 Interrogatories.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furni

to all counsel of record on the attached service list by facsimile and Federal Express on this

day ofJune,2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No, 618349)
Thomas A. Cla¡e
KIRKLAND & ELLIS LLP
655 15th Sheet, N.W., Suite 1200
Washington, D.C. 20005
Teleplrone: (202) 879-5000
Facsimile: (202) 879-5200

Counselfor Morgan Stanley & Co.

Incorporated and Morgan Stanley Senior
Funding,Inc.

CARLTON FIELDS, P.A.
222Lakeview Ave., Suite i400
West Palm Beach, FL 33401

Telephone: (561) 659-7070
Facsimile: 561) 6s9-7368
E-mail: @carltonfields.com

BY
J ,Jr
Florida Bar No. 655351

,1,
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SERVICE LIST

Jack Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
'West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza, Suite 400
Chicago, IL 606119

l,

wPB#580328. I
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EXHIBIT ''1'' _ F'ILED UNDER SEAL

¡,
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Exhibit 2

þ
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IN THE CIRCUIT COURT OF THE FIFTEENTH JIIDICIAL CIRCTIIT
IN AI\[D ['OR PALM BEACH CO{'NTY, F'LORIDA

coLEMAì.t (PARENT) HOLDTNGS rNC.,

. Plainti4
v.

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No.: 2003 CA 0Q5045 AI

Judge Elizabeth I. Maass

STIPT]LATED CONT'IDENTIALITY ORDER

ihe parties hereto hereby stipulate and agree to the following Confidentiality

Order:

1. Scope of Order. This Order shall apply to all non-public and Confidential

(as hereinafter defined) materials produced in this litigation and all testimony given in any

deposition by any pafy to the litigation or by any person or entity that is not a parfy hereto (a

"non-part¡/"), to àll non-public and Confidential information disclosed by any party hereto during

the course of the baptioned litigation and to all non-public infomration disclosed to any parfy

hereto by any non-party in response to the service of a subpoena or notice of deposition on a

non-party in connection with the captioned litigation ("Litigation Materials').

2. This Order shall not apply to any. document, testimony or other

information that (a) is already ín a receiving party's possession at the time it is produce{ (b)

becomeÈ generally available to the public other than as a result of disclosure in violation of this

Order or in breach of any other legal obligation, or (c) becom'es available to a party other than

through voluntary or required production from a person or parly who obtained the document,

testimony or other information without any confidentiality restriction.

)
)
)
)
)
)
)
)
)
)
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3. Litigation Materials and the information derived therefrom shall be used

solely for the purpose ofpreparing for and conductíng this litigation, and shall not be disclosed

or used for any other purpose.

4. Any party or non-party may designate as "Confidential" any Litigation

Materials or portions thereof which the party or non-pa$y believes, in good faith, constitute,

contain, reveal or reflect proprìetary or confidential nade secrets or technical, business, financial

or personnel information of a current nature. If a party or non-parly produces Litigation

Materials that have been produced in another litigation or to any govemment entity and such

Litigation Materials have been designated confidential or were accompanied by a'request that

confidential teatnent.be accorded them, such Litigation Materials shall be deerned to have been

designated "Confidential" for purposes of this Stipulation and Order,

5. Any documents or other tângible Litigation Materíals may be desipated

as "Confidential" by marking every such page "Confidential" or by inforrning the other party in

witing that such material is Confidential. Such markings will be made in a manner which doeé

not obliterate o¡ oþscure the content of the document or other tangible Litigation Material- If
i'

Litigation Material is inspected at the choice of location of the parly or non-party producing or

disclosing Litigation Materials (a 'þoducing parly"), all zuch Litigation Material shall be

presumed at such inspection to have been designaùed as Confdential by the producing parfy until

such time as the producing party provides copies to the party that requested the Litigation

Material. Production of Conñdential Material for inqpeotion and copying sball not constitute a

waiver of confidentiality.

6. Depositions or other testimony may be desigrrated "Confidential" by any

one of the following means:

-2-
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(a) stating orally on the record, with ¡easonable precision as to the affected

testimony, on the day the testimony is given that this information is "Confidential"; or

(b) sending written notice designating, by page and line, the portions of the

transcript of the deposition or other testimony to be treated as "Confidential" within l0

days after receipt of the hanscripb.

7. The entire tanscript of any deposition shall be beated as Confidential

Material until thifi days after the conclusion of the deposition. Each page of deposition

tanscript desigrrated as Confidential Material shall be stamped, as set forth in paragraph 5 above,

by the court reporter o¡ counsel.

8. ln the event it becomes necessary at a deposition or hearing to show any

Confidential Material to a witness, any testimony related to the Confidential Material shall be

desrned to be Confidential Material, and the pages and lines of the tanscript that set fortli such

testimony shall be stamped as set forth in paragraph 5 of this Stipulation.

9. Litigation.Materials designated "Confidential" and any copies thereof, and

the information coBtained therein, shall not be given, shown, made available or communicated in

any way to anyone except:

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach

County, Florida (the "Court") (including Clerks and other Court personnel). Litigation

Materials designated "Confidential" and any copies thereo{, and the infonnation

contained therein, that are filed with the Court or any pleadings, motions or other papers

filed with the Court, shall be filed rurder seal in a separate sealed envelope conspicuously

marked "Filed Under Seal - Subject to Conñdentiality Order," or with zuch other

markings as required by Court nrles, and shall be kept under seal until fi,¡fher order of the

-3-
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Court. Whe¡e possible, only those portions of filings with the Court that disclose matters

desipated "Confidential" shall be filed under seal;

(b) counsel to the parties, including co-counsel of record for the parties

actually assisting in the prosecution or defense of this litigation, and the legal associaæs

and clerical or other support staffwho are employed by such counsel or attorneys and are

working under the express direction ofsuch counsel or attorneys;

(c) pa$ies and cunerit officers and employees of parties to the extent

reasonably deemed necessary by counsel disclosing such information for the pupose of

assisting in the prosecution or defense of this litigation;

(d) outside photocopþg, graphic production services, litigation support

services, or investigators errployed by the.parties or their counsel to assist in this

litigation and computer personnel performing duties in relation to a computenzed

litigation system;

(e) any person who is u *it"r, or deponent, and his or her counsel, during

the course gf a deposition of testimony in this litigation;

(Ð any person who is a potential fact witress in the litigation" provided,

however, that a person identified solely in this subparagraph shall not be permitted to

retain copies of such l;itigation Material;

(g) court reporters, stenographers, or videognphers who record deposition or

other testimony in the litigation;

(h) experts or consultants retained in connection with the litigation;

(Ð any person who is indicated on the face of a document.to have been an'

author, addressee or copy recipient tirereof, provided however, that a person identified

-4-
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solely in this subparagraph shall not be pemritted to retain copies of such Litigation

Material; and

(t) any other person, ùpú written consent from the party or person who

designated zuch Litigation Materials "Confidential"

10. Before any pcrson included in paragraph 9(Ð or (h) is given access to

Litigation.Materialç desipated "Confidential," and before any person included in subparagraph

9(e) is perrnitted to retain any copy of Litigation Materials desigrrated Confidential, such person

shall be provided witt a copy of this Order and shall acknowledge in a written stateme,nt, in the

form provided as Exhibit A hereto, that hc o¡ she read the Order and agrees to be bound by the

terms thereof. Such executed forms shall be retained in the files of counsel for the party who

gave access to Litigation Materials to the person who was provided such access. Such.exeouted

forrns shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a

showing of good cause is made and the Court so orders.

I l. The inadvertent production ôf privileged or arguably privileged materials

shall not be detersdned to be either: (a) a general waiver of the attomey-client privilege, the
il

work product doctrine or any other privilege; or þ) a specific waiver of any such privilege with

respeÆt to documents being produced or thc testimony given. Notice of any claim of privilege as'

to any document claimed to have been produced inadvertently shall be given within a reasonable

period of time after discovery of the. inadvertent production, and, on'request by the producing

party, all inadvertentlyproduced materials as to which a claim of privilege is properly asserted

and any copies thereof shall be returned promptly.

12, Nothing in this Order shall prevent any producing party from disclosing or

using its own' "Confidential" Litigation Materials as it deems appropriate, and any such

disclosure shall not be deemed a waiver of any party's right or obligations *¿s¡ this Order with

-5-
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respect to any other information If a party or non-parly that designates information

"Confidential" discloses or uses such "Confidential" Litigation Materials in a manner

inconsistent with the claim that such information is confidential, any party may move the Court

for an order removing such "Confidential" desigaation pursuant to paragraph 15 høein. Nothing

in this Stipulation and Order shall impose any resnidions on the use or disclosure by any party

of documents, materials, testimony or other information pro/uced as Litigation Material obtained

by such party independenfly of discovery in this litigation.

13. The parties do notwaive any right to object to any discovery request or to

the admission ofevidence on any ground, or seek any further protective order, or to seek relief

from the Court from any provision of this Order by application on notice on any grounds.

14. If any party objects to the designation of any Litigation Materials as

"Confidential," the parqr shall fiist state.the objection by letter to the party that made such

desipations. The parties agree to confer in good faith by telephone or in person to attempi to

resolve any dispute respecting the tems or operation of this Order. If the parties are unable to

resolve such disput_e within 5 days of such conference, any pa{y may then move the Court to do

so. Until the Court rules on such dispute, the Litigation Materials in question shall continue to

be treated as "Confidential," as desipated.

t5. Upon motion, the Court may order the removal of the "Confidential"

designation from any information so desigrrated. In connection with any motion concerning the

propriety of a "Confidential" designation, the party making the desipation shall bear the bu¡den

ofproof.

16. V/ithin 60 days of the conclusion of this litigation as to all parties, all

Litigation Materials designated "Confidential" and all copies or notes thereof shall be returned to

counsel for the producing party who initially produced the Litigation Materials, or destoyed,

-6-
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except that counsel may retain their work product and copies of court filings, tanscripts, and

exhibits, provided said retained documents will continue to be heated as provided in this Order,

as modified by rulings of the Court. If u pA chooses to deshoy documents after the litigation

has concluded, that party shall certiff such destruction in *riti+g to the producing party upon

written request for such certification by the producing parly.

17. The faihne of any party to challenge the designation by another

production party of Litigation Material as "Confidential" during the discovery period shall not be

a waiver of that party's right to object to the designation of such material at trial.

18. This Stipulation applies to all non-parties that are served with subpoenas

in connection with this litigation or who otherwise produce documents or are noticed for

deposition in connection with tbis litigation, and all such non-parties are entitled to the protection

afforded hereby upon signing a copy of this agreement and agreeing to be bound by its terms.

19. Any parfy may move to modiS the provisions of this Order at any tirne or

the parties may agree by wrinen stipulation, subject to fl¡¡ther order of the Court, to modiff the

provisions of the l0rder. Should any non-parly seek access to the Confidential Material, by

request, suþoena or otherwise, the party or recipient of tbe Confidential Material from whorir

such access is sought, as applicable, shall promptly notiff the producing pafy who produced

such Confidential Materials of such requested access and shall not provide such materials unless

required by law or with the consent of the producing party.

20. This Order shall not apply to any Litigation Materials offered or otherwise

used by any party at trial or at any hearing held in open court. Prior to the use of any Litigation

Materials that have been designated Confidential at trial or any hearing to be held in open court,

counsel who desires to so offer or use such Confidential Material shall take reasonable steps to

afford opposing counsel and counsel for the producing parfy who produced such Confidential

-7-
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Material a reasonable opportunity to object to the disclosure in open court of such Confidential

Material, and nothing herein shall be conskued a wavier of such right to object.

21. rilritten notice provided pursuant to this Order shall be made to counsel of

record by facsimile.

22. The provisions of this Order shall survive the final termination of the case

for any retained Confidential. titigation Material thereof.

COLEMA.N (PARENT) HOLDINGS, INC. MORGAN STANLEY & CO.,INC.

J I Jr.

, SCARoLA, Cenrro¡¡FELos, P.A.
222 Lzkevtew Ave., Suite I 400

West Pakn Beach, FL 33401
& SrmreY P.,A-

2r39 Beach Lake Boulevard
West Palm Beach, FL 33409

Jerold S. Solovy
Ronald L. Marmer
Robert T. Markowski
Deirdre E. Connell
JENNER & BLOCK.IiLC
One IBM Plaza, Süite ¿¿00

Chicago, IL 60611

SO ORDERED;

This

Thomas D. Yannucci, P.C.
Thomas A. Clare
Brett McGu¡k
K-RRI.AND & EIT,TS

655 15th Street, N.W., Suite 1200
'Washington,D.C. 20005

day of--, 2003

SIGNFD
4ru0 DATFÐ

JUt 3 | 2{jü3

F¿,¿qBEF, 
r.û¿r¿gs

JUDGE

CIRCUITJUDGE

COPIES PROVIDED TO COUNSEL OF RBCORD ON THE ATTACHED LIST

-8-
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Counsel for Plaintiff
COLEMAN (PARENÐ EOLDINGS INC.

S¡anSYDENNEY Scenorn
B¡n¡ur¡nr& Srmrp'v P.A.

John Scarola, Esq.

2139 Palm Beach Lake Blvd.
West PaIm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 684-5816

JEx¡wn& Brocr, LLC
Jerold S. Solovy, Esq.
Ronald L. Marrrer, Esq.

Robert T. Markowski, Esq.

Deirdre E. Connell, Bsq.
One IBM Plaza, Suite 4400
Chicago, IL 60611
Phone: (312)222-9350
Fax: (3LZ) 527-0484

Counsel for Defendant
MORGAIY STANLEY & CO.,INC.

C¡nrro¡*Furos, P.A.
Joseph lanno, Jr., Esq.
?Z2la&'levtel Ave., Suite 1400

WestPalmBeac\ FL 33401
Phone: (561) 659-7070
Fax: (561) 659-7368

Knru,axp & Et¿ls
Thomas D. Yannucci, P.C.
Thomas rA- Clare, Esq.
655 15th Steet, N.W., Suite 1200

Washington, D.C. 20005
Phone; (202) 879-5000
Fax: Q02)879-5200

COT'NSELLIST

I

-9-
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IN TIM CIRCUIT COURT OF THE FTI-IEENTE JI,JDICIAL CIRCUIT
IN AND F'OR PALM BEACE COUNTY, FT,ORIDA

CoLEMAN (PAREl.l"Ð HOLDINGS INC.,

Plaintifl
v.

MORGAN STANLEY & CO.,INC.,

Defendant.

Case No.: 2003 CA 005045 AI

Judge Elizabeth I. Maass

Exhibit A

DECLARÄTION OF' ACKNO\ryLEDGMENT ANI)
AGREEMENT TO BE BOUND BY PROTECTIVE ORDÉR

decla¡e under penalty of perjury that:

My address is 

-

My present employer is

My present occupation or job description is

4. I bereby certify and agree that I have read and understand the terms of the

Confidentiatity Order in the above-captioned actions. I ñ¡¡ther certiff that i will not use

"Confidential" information foi any purpose other than this litigation among the parties, and will

not disclose or cause "Confidential" information to be disclòsed to anyone not expressly

permitted by the Order to receive "Confidential" inforrnation. I agree to be bormd by the terms

ald conditions of the Order.

5. I understand that I am to retain in confidence from all individuals not

expressly permitted to receive information designated as "Confidential," whether at home or at

)
)
)
)
)
)
)
)
)
)

I,

1.

2.

3.
I
I

A-l
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work, all copies of.any materials I receive which have been designated as "Confidential," and

that I will carefrrlly maintain suoh materials in a container, &awer, room or other safe place in a

manner consistent with the Order. I acknowledge that the return or desÍuction of "Confidential"

material shall not relieve me from any other continuing obligations imposed upon me by the

Order.

6. I stipulate to the jurisdiction of this Court.

Date:

(Signature)

Documeat No. 945236

!

A-2
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Exhibit 3

I
I
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ù;t/ Ls/ZOU( I7: l9 FåI

coLEÌ lAr.{ (PARENT) HOLDIN cS INC.,

Plaintiff

YS,

IN THE FTFTEENTH JUDICIAL CIRCUTT
IN AND FOR PALM EIEACFi COUN'ry,
FLORIDA

Case No. C,A. 03-5045 /\I

@ oo1./ooo

ÌvfORCAN STANLEY & CO.,lNC.,

'Defendânt.

MORC AN STANLEY SENIOR F'UNDING, INC:,

' ptaiutiftì Case No. cA 03-5165,\I

¡yIACA ì,IDREWS & FORBES I-IOLDING S, INC.,

Defehdant,

NriTicE oF PROPOUNDING TNT"ERROGATORTÈS
. TO MORGAN STANLEY & CO.. INC.l,--

. COLEMAN (PAItEl.l'D I-IOLDINGS INC., hereby gives notice rhãr pursuanr ro Rule

1.340(r'), Florida Rules of Civil Ptocedure, that IntcÈogntories nuirrbered I tlrrough 4 have been

rlirerret to DEFEITTDANT, MeRcAN srANLEy & co, lNc., tuis däy orþcruÉLzoo+.

vs.
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'03/19/2004 lZ:t0 F¡,I
@ oo2./oo8

Colemi.n Holdings, Inc. vs Morgan Stanley & Company
Case Nc.: 2003 CA 005045 AJ

' I IIEREBY CERTIFY that a true and cor¡'ect copy ol'the forcgoiug has been fumistred by

Fax an,l Federal Express to all counsel on the artached rist on this /f 
-day 

of f'f¡ncr ,

2004

Jack a

S Scatolii
& Shipley, P.A.

2139 Palm Beaclt Lakes B¡>ulevard
West Palnr Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 478-0754
Attorney for Coleman (Parent) Floldings Inc.
and MacAndrervs & Fofbes Holdings, Inc.

I/

2
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03/tS/2oo4 17:20 FÀtr

Colem¿n Holdings, Inc. vs Moryan Stanley & Company
Case Nr.: 2003 CA 005045 AI

COUNSELLIST

Josepb lanno, Jr., Esquire
Carltor. Fields, et al.
222 Lakoview Avenue
Suitel.i00
West Palm .Beach, FL 33401

@ oo¡¡ooa

ThorÐas A. Clare
Brett NfcGurk
Kirklaud and Eilis
655 15tb Street, N.W., Suite 1200
Waslrington, DC 20005

Jerold S. Solovy, Esq.
Jenner & Block LLP
Onc IliM Plaza
Suite ¿ 400
Çhicag;o, fL 6061 I

II

3
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03/t9/2oo4 17:21 F'AI

rNTEIìROGATORIES TO MORGAN STANL}:Y & CO,. INC,

l. Did any provision in the Settlement Agreement play any part in tbe .iiting of the New

Morga r Stanley Litigation?

@ ooazooo

2. Identify all individuals, other than Kírkland & Ellis and Cadton Fields artomeys, who

have ¡e cçived a copy of all or any portion of any information designated as "confideutial"

includi.rg but not limited to the Settlemcnt Agrcerïënt or a¡ry inforrnatio¡r d<:rived from it,

whether in r'vbole or iu part, ín words or in substance, directly or indirectly.

II
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ù3/ tv / Zt tJ4 17 3 ¿I l¡A.}.

Colemen (Parent) Holdings Inc. v. Molgan Stanley & Co.
Case N:.: 2003 CA 005045 AI

3. Provide a detailed aocount setting forth rvhen each individual jdentified in response to the

preceding intenogatory reccived the confidential information, fionì rvhorh they received it, lrow

tltey rer:eír,ed it, rvhy it was provided to thenr, and any use tlrey macle of it.

Ø ooszooe

4. Detail the pbrportcd fbctual l¡asis for Morgan Stanley & Co.'s inclus.iou as a plaintiff in

the Ne'v lvlorgan Stanley Litigation, including spccifically tlìe uàture altd arnount of atry

danragls alleged tó harie been sustained by Morgan Stanley & Co.

7
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v:t/Lv/zvu4 Ll|zz l¡A.j(

Colem.¡n Holdings,Inc. vs Mo¡gan Stanlcy & Compauy
Case ì. o.: 2003 CA 005045 AI

STATIì OF
COUNTY OF

ø oos/ooB

)
)

-_-*--*--ifhc-{
-20 -bv

or rvho has provicled proper identification

(SEAL)

(Notary ;ignalure)

(Notary ramc - prinr)

NOTARY PUBLTC, State of Florida

(Scrinl nrnrbcr, ilony) 
þ

who is p€rsonally known to ure (_)

3
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Exhibit 4

þ

16div-001443



o3/19/20OA 16!51 FAI

coLEMÄN qARBNT) rrOLDrNcS rNC,,

Plaintiff,

vs,

MOR(ìAI.I STANLEY & CO.,INC.,

Defendant,

INTHE FIFTEENTH JUDISIAL CIRCUIT
lN AND FOR PALIVI IIEACI{ COUNTY,
FLORIÐÀ

Case No. CA 03-5045 AI

q oot/ooE

I

MOR(ìAN STANLEY SENIOR FLINDING, INC.,

Plaintiff, Case No. CA 03-5i65 AI

vs.

MACI.NDRETVS & FOIìBES HOLDINGS, INC.,

Defendarrt,

NOTICE O F,pROpOtiNpIrïG TNTERROGATORI}BS
. TO MQRGÄN ST¿\IIILEY SENIOR FUNDING, INtl*ì,-

MACANDREWS & FORBES HOLDINGS INC,, hercby gives noticethat pursuau to

Ru-le I 340(c), Florida Rules of Civil Procedure, that Interrogatories nrunbe:'ed I through 4 have

bccn d rcsted to DEFENDANT, MORGAN STANLEY SENIORFUNDINC, tNC., this&
I

orþn,g8zoo+,
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03/19/2004, 18¡81 FÀI @oozloos

¡VISSFí v. MacAndrslvs
Case ìfo.r 2003 CA 005165 Àl

I HEREBY CERTIFY thnt a tue anct correct copy of the forcgoing h¡u been furnishc<l by

Fux and Fedsral Express to all Counsel on the attached list o¡r this / 7 _day of þlinntt,

2004

Jack

Scarola
& Shipley, P.A.

2139 Palur Beach Lakes Boulevard
West P¿lnr Beach, FL 334ü9
Phone: (5ól) 686-6300
Fax: (561)478-07s4
Attomey for Cole¡n¿n (Parent) Holclings Inc.
and MacAndrews & Forbes l{oldiugs.Inc. .

t,

2
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03/Ig/2004 16r52 FAI

MSSF|v. MacAndrews
Case }lo.: 2003 CA 005165 AI

Joseph lallno, Jr., Esquire
Carttþ¡r Fields, et al.
222 Lr keview Avenue
Suitel.l00
West ['alm Beacl¡ FL 33401

[! ooszooo

COUNSEL LIST

Thomrs A- Cla¡e
Brctt lrlcGurk
Ifirklald and Ellis
655 15 th Street, N.lV., Suire I 200
Waslrirrgton, DC 20005

Jerold S. Solovy, Esq.
Jenner & Block LLP
One l[ M Plaza
Suite 4400
Chic.rgo,IL 606¡ I

,l

J
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03/lg/2004 18¡62 FÁI

INTERROGATORIBS TO MORGAN ST4.NLEY .SBNIOR FUIYDTNG. INC.

I . Did any ¡rrovision iu the Settlement Agrecment play any part in tlre :5ling of thc Nerv

Morgar Stanley Litigatìon?

@ oo4/ooo

2. Identify all individuals, other than lCrkl¿rnd & Ellis and Carlton Fields attorneys, rvl:o

have rcceived a copy ofall or any portion ofany information desiguated as "co¡rfidential"

including but ¡ot linited to the Settlemeut Agrccment or any infonmtion drrived Fom it,

whether iu wlrole or in parf in woøs or in substauce, directty or indirectly.

i
;'
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03/tg/20Oi 18;53 F.lI

lvtSSF, v. MacAnclrcrvs
Cnsc ì.'o.: 2003 CA 005f 65 Ât

3. Provide a derailed ûccount setting fonh when each individual identiJied in rcspouse to the

preced ng intenogatory reoeived the confidentinl information, lrom rvhom they received itl how

they received it. wlry it lvas provided úo them, and any use thcy nmde of iL

@ oos,/ooß

4. Detail thb purportcd factual basis for Morgan Stanley & Co.'s inclus.ion as a plaintiil'in

the Ne'v Morgau Stanlcy Litigation, including specificully the ¡utulc and ar.nounr of any

darnag's alleged to have been sust¿i¡red by Morgan Snnley & Co.

2
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03/lS/2004 16:E{ F¡lI

MSSFJ v. MacAndrcws
case l.o.: 2003 cA 005165 At

STATI: OF
CO'LINTY OF

)
)

B oos/oo6

20___, by .. who is personally lcnorvu to rne (_)
oI rilhr' has provided proper identitication

(SE/tL)

CNoluÐ'! ignrpre)

' p¡int)
NOTAS,YPUBLIC, Statc of Florida

itary)

3
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Exhibit 5
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KIRKLAND & ELLIS LLP
AND A¡T¡LUIÍID PARTNÈRSHIPS

655 FlftBenth Streot, N.W.

Washlnglon, D,C.20005

202 879-5000

www.kirkland.com

Facsimlle:
202 879-5200

June 1,2004

BY FACSIMILE

Michael Brody, Esq.
Jenner & BIocþ LLC
One IBMPlaza
Chicago, IL 60611-7603

Re: Colcman (Pørent) Holilingsr lnc. v. Morgan Stønley &. Co.,Inc
M,Í,ÍFv. MøcAndrews &. Forhes Holdíngs Ine et al.

DearMike:

Fu¡suant to Paragraph 14 of the Stipulated Confidentiality Order, we object to the
designation of CPH's Fu¡ther Interrogatories Conceming lts Motion For Contempt as
"Confidential." CPH's intenogatories do not contain, reveal, or reflect 'þroprietary or
confidential tade secrets or technical, business, financial or personnel information of a current
nature" as required by Paragraph 4 of the Stipulated Confidentiality Order, and do not othenviso
qualify for confidential Feahnent under Florida law. Please let me know whether you will
consent to the remdval of the "Confidential" designation for this document, or promptly inform
me of your refusal to do so.

Sincerel¡

Thornas À Glare
To Call Wdter Directly:

(202) 87s-s993
tclare@klrkland.com

cc:

'T/,î,,,rs l- t!ø! /H

Joseph lanno, Esq. (by facsimile)
Jobn Scarola, Esq. (by facsimile)
Mark C. Hansen, Esq. (by facsimile)

Thomas A. Clare

Chicago London Los Angeles New York San Francisco
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ruN-Ø4-2Øø4 rø.ø2 JENNER ÊND BLOCK LLP 3t? 527 Ø4F4 P.Ø2/ø2

JENNER&BLOCK

June 4,2004

By Telecopy MichaÊl T. BrodY
Tcl grt 92S-27u
Ftx 3t2 84o-Zrl
mbrody@jenner.comThomas A, Clare, Esq.

Kirkland & Ellis LLP
655 Fifteenth Street, N,W.
suite 1200
Washinglon, D.C. 20005

Re: Coleman (Parent) Holdíngs Inc. v. Morgan Stanley & Co.

Morgan itanley Senior Finding, Inc. v. MacAndrews & Forbes Holdings Inc., et al.

Dear Tom:

We receivêd your letter concerning the confidentiality designation of the interrogatories served

last Friday. Th" int.rtogatories are designated confidential because certain interrogatories

reference confidential aspects of the Andersen settlement agreement, which Judge Maass ordered

to be "Confidential," Accordingly, we decline your invitation to remove the confidentiality
designation from the ínterrogatories.

Very truly yours,

Jennc¡ & Block LLr
Onc IBM Pla¡a
Chio¡go, lL 606l I
Tcl 3lz-ziü¿'9J50
wwwjcnncr,com

Chicago
Dall¡s
Washington, oc

l^^-'{^.,,q1. f/^-94"
l/

Michael T. Brody

MTB:cjg
cc: Joseph lanno, Esq. (by telecopy)

John Scarol4 Esq. (by telecopy)
Jerold S. Solovy, Esq.

cHtcAGo_ r0890?9_r

TOTAL P.Ø2
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#23058O/mm IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR PALM BEACH COIINTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC.,

Plaintiffs,

CASE NO: 2003 CA 005045 AI

vs.
MORGAN STANLEY & CO.,INC

Defendant.

MORGAN STANLEY SENIOR FLINDING,
INC.,

Plaintiff, CASE NO. CA O3-5165 AI

VS.

MACANDREWS & FORBES HOLDINGS,
INC.,

Defendant,

NOTICE OF' F'ILING PLEADING IINDER SEAL

Notice is hereby given of the filing of Coleman (Parent) Holdings, Inc.'s and

MacAndrews & Forbes Holdings, hic.'s Response in Opposition to Motion for Application of

New York Law, together with the Appendix to same Volumes I, II and III, filed under Seal on

this date.

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by Fax

and Federal Express to all counsel on the attached I of 2004.

JACK SCAROLA
Florida Bar No.:
Searcy la
Barnhart & Shipley, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL33409
Phone: (561) 686-6300
Fax: (561) 478-0754
Attomeys for Coleman and MacAndrews
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Colernan (Parent) Holdings Inc. vs Morgan Stanley & Company
Notice Of Filing Pleading Under Seal
Case No.: 2003 CA 005045 AI

COUNSEL LIST

Joseph lanno, Jr., Esquire
Carlton Fields, et al.
Z22Lakeview Avenue
Suitel400
West Palm Beach, FL 33401

Thomas D. Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 l5th Street, N.W., Suite 1200
Wasliington, DC 20005

Jerold S. Solovy, Esq
Jenner & Block, LLC
One IBM Plaza
suire 4400
Chicago, IL 60611

2
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o6/09/2o04 16:'28 FAX
\
lL;r

Øoottozt

#2305[ 0/nip

COLE \4AN (PARENT) HOLDINGS INC,,

Plaintiffs,
vs.
MOR(iAN STANLEY & CO.,INC.

Defendant.

IN THE CIRCUIT COIIITT OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN .A.ND

FOR PALM BEACH COTINTY, FLORJDA

CASE NO: 2003 CA 005045 AI

MOR(;AN STANLEY SENIOR FUNDING,
fNC.,

Plaintiff, CASE NO. CA O3-5165.4I

vs,
MAC¿,NDREWS & FORBES HOLDINGS,
INC..

Defeudanl.

NOTICE OF FILING PLEADING fiNDER SEAI,

Plaintiff, COLEMAN (PARENT) HOLDINGS lNC., hereby gives ì$otice of the filing of

Colen arr (Parerrt) Holdings Inc.'s Response in Opposition to Morgan Stanley's Motion for'

Protec:ive Order, filed under Seal on this date.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

Fax ar d Federal Express to all counsel on the attached Iisfon- fl- a.yoi'JUÜÐ,

2004.

No.; 169440
Searcy Derurey Scarola
Barnhart & Slripley, P.A.

2139 Palm Beach Lakes B,rulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 684-5815
Attomeys for Coleman (Parent) Holdings, Inc
and MacA¡dreu,s & Forbes l{oldings, Inc.
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08/09ì2004 16:28 FAX

Colem¿ u (Parent) Holdings Inc. r,s Morgan Stanley & Cornpauy
Notice Jf Filing Pleading Under Seal
Case N t.: 2003 CA 005045 AI

COUNSEL LIST

Joseph Ianno, Jr-.. Esquire
Carltor Fields, et al,
222Lareview Avenue
Suite1..00
West Falm Beach, FL 33401

Thoma; D, Yannucci, P.C.
Tlror¡as A, Clare
Brett N lcGurk
Kìrklarrd and Ellis
655 15 Jr Street, N.W., Suite 1200
Washirrgton, DC 20005

Jerold i. Solovy, Esq.
Jenner & Block, LLC
O¡re IE MPlaza
Suite 4400
Cl:icag o, IL 6061 1

@ooztozø

2

16div-001457



06/Og /2004 t6:99 F,{_X

#2305lOinrp

COLE vfAN (PARENT) HoLDiNcS INC.,

Plaíntiffs,
vs.
MOR(:AN STANLEY & CO.,INC.

Defendanf.

Fax an

2004.

IN THE CIRCUIT COUI'.T OF THE
FIFTEENTH JUDICIAL CIRCUIT, IN,\ND
FORPALIVI BEACH COLTNTY, FLORIDA

CASE NO: 2003 CA 005C45 AI

day of' ÅiL

o.:169440
Denney Scarola

Barnhart & Shipley, P,A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 684-5815
Attonreys for Colernan (Parent) Holdings, lnc.
and MacAndrews & Forber; Holdings, Inc.

øor\/026

MOR(
INC.,

¡AN STANLEY SENTOR FLTNDING,

Plaintiff, CASE NO. CA O3-5I65 ,\T

vs.
MACI J.IDITEW S &. I.UT(BÈ,S HULIJINÜs
INC.,

Defendant.

NOTICE OF FILING PLEADING. UNDER SEAL

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., hereby gives ìrrodce of the filing of

Colem rn (Parent) Holdings Inc.'s Response in Opposition to Morgan Stanft:y's Motio:r to

Remo¡ e Confìdential Designatiori From Intenogatories, filed under Seal ou this date.

I HEREBY CERTIFY that a hle and conect copy of the foregoing has been fumíshed by

d Federal Express to all counsel on the attached on

S

F
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06/D9/2004 16:40 FAX

Colem¿ n (Parent) Floldings Inc. vs Morgan Stanley & Company
Notice Jf Filing Pleading Under Seal

Case N¡.: 2003 CA 005045 AI

COUNSEL LIST

lor"ptl lanno, Jr,. Esquire
Carltor Fields, et al.
Z?ZLarevierv Avenue
Suitel.-00
West Falm Beach- FL 33401

Thom¿s D. Yannuccí, P.C.
Thonr¿s A. Clare
Brett ÀlcGurk
Kirklard and Ellis
655 l5th Street, N.W., Suite i200
Waslri.rgton, DC 20005

Jerold S. Solory, Esq
Jenner & Block, LLC
One IIrM Plaza
Suite ¿ 400
Chical;o, IL 6061 1

øors/026

2
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vs.

IN THE CIRCUIT COURT OF THE
FiFTEENTH JTIDICIAL CIRCUIT IN
AND FOR PALM BEACH COLINTY,
FLORIDA

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintifl

CASE NO: CA 03-5045 AI

MORGAN STANLEY & CO., [NC.,

Defendant.

MORGAN STANLEY SENIOR FLINDING, INC.,

Plaintiff,

VS,

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI

Defendant.

MORGAN STANLEY & CO.INCORPORATED'S NOTICE OF
SERVING FURTHER INTERROGATORY CONCERNING

COLEMAN IPARENT) HOLDINGS. INC.'S MOTION F'OR CONTEMPT

Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, hereby

gives notice that it has served its Further lnterrogatory Concerning Coleman (Parent) Holdings,

Inc.'s Motion for Contempt upon Coleman (Parent) Holdings, Inc, by facsimile and Federal

Express on June 10,2004 by serving John Scarola, Esquire and Jerold S. Solovy, Esquire.

wPB#580737. I
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CERTIF'ICATE OF SERVICE

I HEREBY CERTIpY that a true and correct copy of the foregoing has been furni

all counsel of record on the below service list by facsimile and Federal Express on this

day ofJune,2004.

shed to,

JÉ
Thomas D. Yannucci, P.C,
Lawrence P, Bemis (FL Bar No. 618349)
Thomas A. Clare
Zhonetle M. Brown
KIRKLAND & ELLIS LLP
655 l5th Street, N.W., Suite 1200
Washington, D.C. 20005
Telcphone: (202)879-5000
Facsimile: (202) 879-5200

Counsel for Morgan Stanley & Co.
trncorporated and Morgan Stanley
Senior Funding

Jack Scarola
SBÂRCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza, Suite 400
Chicago, IL 60611

CARLTON FIELDS, P.A.
222Lakeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7 07 0

" Facsimile: (561) 659-7368
E-mail:j lds.com

BY
Ianno, Jr.

Bar No. 655351

SERVICE LIST

wPB#580737. I
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IN TITE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COLINITY,
FLORIDA

CASE NO: CA 03-5045 AI
COLEMAN IPARENT) HOLDTNGS, IftC.,

Plaintiff(s),

vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

CASE NO: CA 03-5165 AI
MORGAN STANLEY SEMOR FLTNDING, INC.,

Plaintiff(s),

VS.

MACANDREWS & FORBES HOLDINGS, N{C.,

Defendant(s).

MORGAN ST'ANI,EY & CO INCORPORÄTED'S EIGHTH REOI]'EST F'OR
PRODUCTION OF DOCTJMENTS

Pwsuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure,

Morgan Stanley & Co. Incorporated ("MS & Co.") and Morgan Stanley Senior Furding, Inc.

("MSSF) request that Coleman (Parent) Holdings, Inc. ("CPH") and MacAnd¡ews & Forbes

Holdings, lnc. ("MAFCO") produce the documents and things refened to in the following

specific requests. The specific requests are preceded by Instructions and Definitions which shall

govem the specific requests. Documents and things responsive to these requests should be

produced at the law firm of Carlton Fields, P.A.,222 Lakeview Avenue, Suite 1200, West Palm

Beach, FL 33401, within the time required by Florida Rule of Civil Procedure 1.350(b) or as

othenvise agreed to by the parties or specified by the Court.
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INSTRUCTIONS

l. The connectives "and" and "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses that

might otherwise be construed to be outside of its scope.

2. The use of the singular form of any word includes the plural and vice

versa.

3. Documents requested and to be produced include all Documents in the

possession, custody or control of the plaintiff including, but not limited to, any agents,

employees, contractors, attorneys, and consultants or experts working for or in favor of the

plaintiff or its attorneys.

4. If, in responding to this Request for Production, you encounter any

ambiguities when construing a request or definition, the response shall set forth the matter

cleemed ambiguous and the construction used in responding.

5. Whenever in this Request you are asked to identify or produce a document

which is deemed by you to be properly withheld from production for inspection or copying under

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege

log that includes: the type of document, the general subject matter of the document, the date of

the document, and such other information as is sufficient to identify the document, including,

where appropriate, the author, addressee, custodian, and any other recipient of the document, and

where not apparent, the relationship of the author, the addressee, custodian, and any other

recipient to each other, in a marìner that, without revealing thc inforrnation claimed to be

protected, will enable this party to assess the applicability of the privilege protection claimed by

you. The privilege log shall be provided within the time set forth in the agreed-upon order.
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6. If production of any requested document(s) is objected to on the grounds

that production is unduly burdensome, describe the burden or expense of the proposed discovery.

When a document contains both privileged and non-privileged material,

the non-privileged material must be disclosed to the fullest extent possible without disclosing the

privileged material. If a privilege is asserted with regard to part of the material contained in a

document, the party claiming the privilege must clearly indicate the portions as to which the

privilege is claimed. When a document has been redacted or altered in any fashion, identiff as to

each document the reason for the redaction or alteration. Any redaction must be clearly visible

on the redacted document.

8. If a responsive document exists but is no longer in your possession,

custody, or control, state: its date, author(s), recipient(s), subject matter, what disposition was

made of the document, and the person or entity, if any, now in possession, custocl¡ or control of

the document. If a responsive document has been destroyed, identify the date of destruction, the

person who destroyed the document and the person who directed that the document be destroyed

and state the reason for its destruction.

9. Produce all of the documents responsive to the numbered.requests below

either as they are kept in the usual course ofbusiness or by custodian.

10. If any of these documents cannot be produced in fuIl, you are requested to

produce them to the fullest extent possible, specifying clearly the reasons for your inability to

produce the remainder and stating any information, knowledge, or belief you have concerning

the unproduced portion.

I 1. If the requested documents are maintained in a file, the file folder is

included in the request forproduction of those documents.
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12- Ihe terms "any,'1 "all" and "each" shall be construed to mean "any," "all,"

or "each".

13. The term "including" shall be construed to mean "including but not

limited to."

14. The present tense shall be construed to include the past and future tenses.

15. The specificity of any request herein shall not be construed to limit the

generality or reach ofany other request herein.

16. Unless otherwise specified, these requests call for the production of

documents created, delivered, distributed, sent, received, accessed, or modified for the period

beginning January t, 1996 to the date ofyour response to these requests.

DEF'INITIONS

1. "Althur: Ardersen" shall rnean Arthur Andersen LLP and any of its current

or former partners, officers, directors, employees, representatives and agents.

2. "CLN Holdings" me¿ms CLN Holdings Inc. and any of its current or

former officers, directors, employees, representatives, and agents.

3. "Coleman" means The Coleman Company, Inc. and any of its current or

former officers, directors, employees, representatives, and agents.

4. "Conceming" shall mean relating to, referring to, describing, evidencing,

or constituting.

5. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its current

or former officers, directors, employees, representatives and agents.

6- "Document" shall mean any recording in any tangible form of any

information, whether handwritten, typed, printed, storecl on computer disks, tapes, or databases,

or otherwise reproduced. "Document" or "documents" also includes electronic documents
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whether stored on servers or ha¡d drives, e-mail, backup tapes, voicemail and video and audio

recordings. A draft or non-identical copy is a separate document within the meaning of this

term.

7. "MAFCO" shall mean MacAldrews & Forbes Holdings, lnc. and any of

its current or former officers, directors, employees, representatives and agents.

DOCTIMENTS BE PRODUCEI)

1. All documents prepared by Arthur Andersen and received by the Coleman

Company, CPH, CLN Holdings, or MAFCO between February 27, 1998 and March 30, 1998.

2. All documents concerning the comfort letters desc¡ibed in Section 7.3O)

of the Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp.

and The Coleman Company Inc. (Morgan Stanley Exhibit 117).
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CERTIFTCATE OF' SERVICE

I I{EREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

facsimile and Federal Express to all cou¡rsel of record on the attached service list on this 14th

day ofJune, 2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar # 6l8349)
Thomas A. Clare
Zhonette M. Brown
KIRKLA}{D & ELLIS LLP
655 15th Sheet, N.W., Suite 1200
Washington, D.C.20005
Tclephone: (202)879-5000
Facsimile: (202) 879-5200

Cor¡nsel for Morgan Stanley & Co.
Incorporated & Morgan Stanley Senior
Frrnding

Joseph laruro, Jr. (FL Bar # 655351)
CARLTON FTELDS, P.A.
222l-akeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561)659-7070
Facsimile: (561) 659-7368
e-mail: j ianno@carltonf elds.com
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SERVICE LIST

Couns el for Coleman(P arent) Holdings & Ma cAn drews & F orb es

John Scarola
SEARCY, DENNEY, SCAROLA,
BARNIIARDT & SHIPLEY, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Jerold S. Solovy
JENNER & BLOCK LLC
One IBM Pløza, Suite 4400
Chicago, Illinois 6061 I
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IN TFIE FIFTEENTH JTiDICIAL CIRCUIT
IN AND FOR PALM BEACH COLINTY,
FLORIDA

CASENO: CA 03-5045 AI
COLEMAN (PARENT) HOLDTNGS, n{C.,

Plaintiff(s),

vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

CASENO: CA03-51654I
MORGAN STANLEY SENIOR FLINDING, INC.,

Plaintiff(s),

vs

MACANDREWS & FORBES HOLDINGS, INC.,
Defendant(s).

MORGAN STANLEY & CO.INCORPORATED'S THIRD SET
OF REOUESTS FOR ADMISSION

Pursuant to Florida Rule of Civil Procedure 1.370, Defendant Morgan Stanley &

Co. Incorporated ("Morgan Stanley") submits this third set of requests for admission to Plaintiff

Coleman (Parent) Holdings, Inc. ("CPH"). The specific requests are preceded by Instructions

and Definitions which shall govern the specific requests. Morgan Stanley requests that Plaintiff

answer, under oath, the following requests for admission in accordance with the Florida Rules of

Civil Procedure, or within such shorter period as may be agreed by counsel, and submit them in

writing to counsel for Morgan Stanley at the offices of Kirkland & Ellis LLP, 655 Fifteenth

Sheet, NW, Suite 1200, Washington, DC 20005.

I
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INSTRUCTIONS

1. The connectives "and" and "or" shall be construed either disjunctively or

conjunctively as necessary to bring within the scope of the discovery request all responses that

might otherwise be construed to be outside of its scope.

2. The use of the singular form of any word includes the plural and vice

versa.

3. If you carurot admit or deny a request for admission afler making a

reasonable ittquiry a¡rd the information known or readily attainable by CPH is insufficient to

enable CPH to admit or deny fully, so state and admit or deny to the extent possible, specifying

your inability to answer the remainder; stating whatever information or knowledge you have

concerning the unanswered portion; and detailing what you did in attempting to secure the

information.

4. The terms "any," "all," and "each" shall be construed to mean "any,"

"allr" or "gach".

5. The term "including" shall be construed to mean "including but not

limited to."

6, The present tense shall be construed to include the past and future tenses.

DEF'INITIONS

1. "CLN Holdings" means CLN Holdings lnc. and any of its current or

former officers, directors, employees, representatives, and agents.

2. "Coleman" means The Coleman Company, Inc. and any of its current or

former officers, directors, employees, representatives, and agents.

2
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3. "Coleman Transaction" means Sunbeam's acquisition of Coleman

Compaly, lnc. from CPH and all related communications, agreements, emd hansactions,

including the February 27,1998 Agreements and the March 30, 1998 closing.

4. "CPH" means Coleman (Parent) Holdings Inc. ærd any of its officers,

directors, former or present employees, representatives, and agents.

5. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its

officers, difectors, former or present employees, representatives, and agents.

6. The term "person" is defined as any natural person or any business, legal

or goverrrmental entity or association.

7. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries,

divisions, predecessors, successors, present and former employees, representatives, and agents.

8- The term "14(Ð Information Statement" means the Information Statement

filed by Coleman pursuant to Section t4(f) of the Security Exchange Act of 1934 on March 18,

1998.

REQUESTS FOR ADMISSION

1. Coleman did not receive from any person, before March 30, 1998, the

"comfort letter" of Arthur Andersen that is described by Section 7.3(b) of the Agreement and

Plan of Merger among Sunbeam Co¡poration, Camper Acquisition Corp. and The Colema¡

Company lnc. (Morgan Stanley Exhibit I l7).

2. Coleman did not request from any person, before March 30, 1998, the

"comfort letter" of Arthur Ande¡sen that is described by Section 7.3(b) of the Agreement and

Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Stanley Exhibit 117).

J
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3. CLN Holdings did not receive from any person, before March 30, 1998,

the "comfort letter" of Arthur Andersen that is described by Section 7.3(b) of the Agreement and

Plan of Merger arnong Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Staniey Exhibit 117).

4. CLN l{oldings did not request from any person, before March 30, 1998,

the "comfort letter" of Arthur Andersen that is described by Section 7.3(b) of the Agreement and

Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company lnc. (Morgan Stanley Exhibit 1i7).

5. CPH did not receive from any person, before March 30, 1998, the

"comfort letter'l of Arthur Andersen that is described by Section 7.3G) of the Agreement and

Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Stanley Exhibit I 17).

6. CPH did not request from any person, before March 30, 1998, the

"comfort letter" of A¡thw Andersen that is described by Section 7.3(b) of the Agreement and

Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company lnc. (Morgan Stanley Exhibit 1 17).

7. MAFCO did not receive from any person, before March 30, 1998, the

"comfort letter" of Arthw Andersen that is described by Section 7.3(b) of the Agreement and

Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Stanley Exhibit 117).

8. MAFCO did not request from any person, before March 30, 1998, the

"comfort letter" of Arthur Andersen that is described by Section 7.3(b) of the Agreement and

4

16div-001472



Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Stanley Exhibit 117).

9. Coleman agreed to close the March 30, 1998 Coleman Transaction

without receiving the comfort letter described by Section 7.3þ) of the Agreement and Plan of

Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman Company

Inc. (Morgan Stanley Exhibit 117).

10. CLN Holdings agreed to close the March 30, 1998 Coleman Transaction

without receiving the comfort letter described by Section 7.3(b) of the Agreement and Plan of

Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman Company

Inc. (Morgan StanleyExhibit 117).

11. CPH agreed to close the March 30, 1998 Coleman Transaction without

receiving the comfort letter described by Section 7.3(b) of the Agreement and Plan of Merger

among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman Company lnc.

(Morgan Stanley Exhibir l l7).

12. MAFCO agreed to close the March 30, 1998 Coleman Transaction

without receiving the comfort letter described by Section 7.3(b) of the Agreement and plan of

Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman Company

Inc. (Morgan Stanley Exhibit 117).

13. Coleman agreed to close the March 30, 1998 Coleman Transaction

without requesting from Arthur Andersen the comfort letter described by Section 7.3(b) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Company Inc. (Morgan Stanley Exhibit l l7).

5
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14. CLN Holdings agreed to close the March 30, 1998 Coleman Transaction

without requesting from Arthu¡ Andersen the comfort letter described by Section 7.3þ) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Cornpany Inc. (Morgan Stanley Exhibit i l7).

15. CPH agreed to close the March 30, 1998 Coleman Transaction without

requesting from Arthur Andersen the comfort letter described by Section 7.3O) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Company Inc. (Morgan Stanley Exhibit 117).

16. MAFCO agreed to close the March 30, 1998 Coleman Transaction

without requesting from Arthur Andersen the comfort letter described by Section 7.3þ) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Co¡p. and

The Coleman Company Inc. (Morgan Stanley Exhibit 117).

17. Coleman agreed to close the March 30, 1998 Coleman Transaction

without requesting Íïom Sunbeam the comfort letter described by Section 7.3(b) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Company Inc. (Morgan Stanley Exhibit 117).

18. CLN Holdings agreed to close the March 30, 1998 Coleman Transaction

without requesting from Sunbeam the comfort letter described by Section 7.3(b) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Company Inc. (Morgan Stanley Exhibit 117).

19. CPH agreed to close the March 30, 1998 Coleman Transaction without

requesting from Sunbeam the comfort letter described by Section 7.3(b) of the Agreement and

6
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Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman

Company Inc. (Morgan Stanley Exhibit 117).

20. MAFCO agreed to close the March 30, 1998 Coleman Transaction

without requesting from Sunbeam the comfort letter described by Section 7.3(b) of the

Agreement and Plan of Merger among Sunbeam Corporation, Camper Acquisition Corp. and

The Coleman Company Inc. (Morgan Stanley Exhibit 117).

21. Morgan Stanley Exhibit 130 is a true and correct copy of the Section l4(f)

lnformation Statement filed with the Securities Exchange Commission on March 18, 1998.

27. Coleman mailed the 1a(f Information Statement to its shareholders on or

about March 18, 1998.

7
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CERTIFICATE OF SERWCE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by

facsimile and Federal Express to all counsel of record on the attached sewice list on this 14th day

ofJune,2004.

Thomas D. Yarurucci, P.C.
Lawrence P. Bemis (FL Bar # 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Skeet, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 879-5200

Counsel for Morgan Stanley & Co.
Incorporated & Morgan Stanley Senior
Funding

Joseph laruro, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A.
222l.akeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561)659-7070
Facsimile: (56i) 659-7368
e-mail: jianno@carlton-fi elds.com

L

8
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SERVICE LIST

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes

John Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Jerold S. Solovy 
o

JENNER & BLOCK LLC
One IBM Plaz4 Suite 4400
Chicago, Illinois 6061 1

9
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2I/08 20o4 16:4s FAX 15818508022

COLEMAN (PARENT) HOLDINGS, INC,,

Plaintifl

v

MORGAN STANLEY & CO.,INC',

Defendarrt'

MORGAN STANLEY SENIOR FLÍNDING, INC.,

Plaintift

tr{ THE CIRCUTT COTIRT OF TIIE
FIFTEENTH JUDICIAL ÇIRCUTI

IN AND FORPATM BEACH
COUNTY, FLORIDA

CASENO: CA 03-5045 ÀI

CASE NO: CA 03-5165 AI

CAÌLTON FIET.DS-WPB Ø o¡szo¡s

I

MACANDREVTS & FORBBS HOI.]DINGS, ñ[C.,

Defsodant.

NOTICLOF F'ILING PIJEADING UNDEB SEAL

Morgan Stauley & co. Iacorporated and Morgan stanley senior Fundiug, Inc' ("Morgan

Stanley''), by and through their unde¡sigoed counsel, hereby give notice that it has filed its Reply

Memorandum in Support of Morgan Stanley & Co' Inoorporated and Morgan Stanlcy Seruor

Fund.i:rg, Ïrc.'s Motion for Application of New York Law has been ñted undsr seal this 21st day

of June, 2004.

'wPBt 57ì261.9

16div-001478



2L/08 2004 16r48 FAX 15616508022 CÀRLTON FIEI.DS-WPB

CARLTON trTELDS, P.A.

Z22Lakewew Ave., Suite 1400

West Palm Beach, FL 33401

Telephone; (561) 659-7070
Facsimilo: (561) 659-7368
E-maii: j i¡nn o@o arltonñelds'com

BY
Iarmo, Jr.

Florida Bar No; 65535i

Ø o¡zzo¡s

Coleman v. Iv{organ Stan/øy' Case No: 
-CÀ!3-5045 

AI

uoil"istorr+l'uø"tniì"ws'|fi îìH"r"å"ti,tJft
Page 2

CERTTFTCATE OF SPRVICE

IHEREBYCERTIFYthat¿trueandcorrectcopyofthcforegoinghasbeenfurnishedto4/&-
al] counsel of record on the servics list below by facsimile and Federat Express on tlttulLA

day ofJune,2004'

Thomas D. Yarrnucci, P'C'
i"*r"t." P. Bemis (FL Bar No' 6i8349)

Thornas A. Clate
Zhonette M. Browu
KIRKLAND & ELLIS LLP
655 15th Sbeet, N,Vy'., Suite 1200

Washington, D.C- 20005

Tclophone: (202) 879-s000

Faosimile: (202) 879-52oO

Counsel for Morgan StanleY & Co'
Incorporated and Morgan StanleY

Senior Funding

z
wPgttsTt 261,9
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2I/06 2004 16i4B FÄX 156 t ? CARLT0N FIELDS-WPB

sER\¡rcs LIST

Ø o¡szocs

Coleman v, Morgun Stanley,Case No: CA 03-5045 Al
Morgan Søntcy i, MacÁndrøts, Case No: CA 0-3J945

Notice of Filing Under Seal
Page 2

Jack Sca¡ola
SEARCY, D-ENNEY, SCAROLA,
BARNHARDT & SSIPLEY, P..À.

2139 Paim Beach Lakes Blvd.
Wcst Palm Beach, FL 33409

Jerold S- Solovy
Michael Brody
JENNER & BLOCK, LLC
One IBM Plaza, Suite 400
Ç'lricago, iL 60611

J
Ìv?B#571 261.9

16div-001480



JL0+-22-2øø4 t6tæ. JE¡I.IER & ELOG(

v8.

CoLEMAN (PARENT) rroLDrNcS INC.,
Plaintiff(s),

MORGA}.I STA}ILEY & CO.,INC.,
Defendant(s).

MORGAI.I STANLEY SBMOR FUI{DING, INC,,
PlaíntifÏ(s),

MACAI.IDREWS & FORBES HOLDINGS, NC.,
Defendant(s),

AMENDED NOTICE OF DEPOSITION

To: Thomas.d Clare, Esq.
Iffnx¡,a¡¡p& H.r,¡sLLp
655 Fiftcenth Street, N.W
Suite 1200
Washington, D.C. 20005

3L25Z7UA4 P.ø3/ø5

IN TIIE FIFTEENTH JUDICIAL CIRCIIIT
IN AND FOR PALM BBACH COLINTY,
FLORIDA,

cAsE NO. CA 03-504s AI

cAsENO. CA 03-5165 Ar

Joseph lanno, Jr., Esq.
C¿nrroNFn¡¡s, p.A
222Lake Vigw Avenue, Suite 1400
WestPatm Beach, FL 33401

/

vs.

PLEASE TAKE NorIcE that plaintiffcoteman (pa¡enÐ ¡fqtdings,Inc, (.cplf)
requests the deposition upon oral exrnination of the following ooí-prtty útress p'ursuauíto ttre
co¡n:nission iszued by the Circuit Court of the Fifteenth Judicíal District ofFlorida aad the
subpoøa issucd in aid of that commíssion by the Supreme Court of the State ofNew yorlc on
the date, time, and location set forth below:

DBpounrw DrreanpTwn
James Stynes July 13, 2004 at 10:00 a.m. Esquire Deposition Servi ces

2L6B.45th Steet, 8th FL
NewYork,NewYork 10017

The witness has been requested to bring to thc dçosition the documents specified in
Exhibit A to the Subpo"na. Tho depositionw¡ú Ue recordea by stearographic and ãudio-visual

16div-001481



Jt],"{-22-Æø4 L6t?2 JEI.WER & BLIrcK 3t2527øe . P.ø4/ø5

means and vrill be taker¡ before apeßon authorized to aùninister oaths md will continue day to
day until completed. The videographer will be Bsquire De,position Serviceq New yor1, l.[y.

I HEREBY CERTIFY that a tn¡e and com¡t copy of the foregoing has beon served by
facsimile and mail to all cou¡sel on the attached Servicã List, trris zaì¿ day of Junc, 2004.

CoLEMAN (PARH!-Ð HOLDINGS rNC.

One oflts Àttomeys

Jerold S. Solovy
Michael T. Brody
JENNER & Br,ocç LLC
One IBM Plaza
Suite 4400
Chicago, Illinois 6061 I
(3t2)222-93s0

Jack Scarola
SsARcy DEhlttgy ScARoLA Bnn¡r¡r¿nr

& SræævP..A,.
2139 Palm Beach Lakes Blvd.
lVest Palm Beacb, Florida 33409
(s61) 686-6300
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JUN-2?-2øø4 1.6.22

Doc,urner¡tNuÍrbcf : I IlS740

JET'ü.IER & BLOCK

fhomas.d Clare, Esq.
KN¡q¿ND & EI¡,IsLLP
655 Fifteeilh Steet, N.W.
Suite 1200
Washington, D.C. 20005

Joseph lanno, Jr., Esq.
Cmrrox FæLDS, P.A.
222Lake View Ave¡¡uc
Suire 1400
West Palm Be¿rch, FL 33401

SERVICELIST

3t2527ø4e4 P.øs/Øs

TOTÊL P.ø5
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COLEMAN (PARENT) HOLDINGS, INC.,
Plaintif{

vs.

MORGAN STANLEY & CO.,INC.,
Defendant.

MORGAN STANLEY SENIOR FLINDING, INC.,
Plaintifl

VS,

MACANDREWS & FORBES HOLDINGS, TNC.,

Defendant.

IN THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COLTNTY,
FLORIDA

CASE NO: CA 03-5045 AI

CASE NO: CA 03-5165 AI

AMENDED NOTICE OF VIDEOTAPEE DEPOSITION

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Robert J. Dufff,

pursuant to Florida Rules of Civil Procedrue 1.280 and 1.310. The oral examination will take

place beginning on July 9, 2004, at 9:30 a.m. and continue from day to day until completed at the

offices of Kirkland & Ellis, LLP, 153 East 53'd Street, New York, New York, 10022. The

deposition will be taken before a person authorized to administer oaths,and recorded by

stenographic and videographic means. The video operator will be Esquire Deposition Services

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books,

papers, and other things in his possession or under his control relevant to this lawsuit (and not

previously produced in discovery) to the examination.

16div-001484



CERTIF'ICATE OF' SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished to

all counsel of record on the attached service list by facsimile and Federal Express on this 22nd

day ofJune, 2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Cla¡e
Zhonette M. Brown'KIRKLA¡{D & ELLIS LLP
655 15'h Street, N.W., Suite 1200
Washington, D.C.20005
Telephone: (202) 879-5000
Facsimile: ' (202) 879-5200

Counselfor Morgan Stanley & Co.
Incorporated and Morgan Stanley Senior
Itunding

CARLTON FIELDS, P.A. i
Z22Lakeview Ave., Suite 1400, :

West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
E-mail : jianno@carltonfi elds.com

BY

Bar No. 655351

I
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SERVICE LIST

Jack Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139Pahn Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza, Suite 400
Chicago,IL 60611

16div-001486



COLEMAN (PARENT) HOLDINGS, INC.,
Plaintiff,

vs.

MORGAN STANLEY & CO.,INC.,
Defendant.

MORGAN STANLEY SENIOR FUNDING, INC.,
Plaintifi

vs.

MACANDREWS & FORBES HOLDINGS, INC.,
Defendant.

IN THE FIFTEENTH JIIDICIAL CIRCUIT
IN AND FOR PALM BEACH COLINTY,
FLORIDA

CASE NO: CA 03-5045 AI

CASE NO: CA 03-516s AI

AMENDED NOTICE f)F' \¡IDEOTAPED DEPOSITION

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Steven K. Geller,

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take

place beginning on July 8,2004,at 9:30 a.m. and continue from day to day until completed at the

offices of Kirkland & Ellis, LLP, 153 East 53'd Street, New York, New York, 10022. The

deposition will be taken before a person authorized to administer oaths and recorded by

stenographic and videographic means. The video operator will be Esquire Deposition Services

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books,

papers, and other things in his possession or under his control relevant to this lawsuit (and not

previously produced in discovery) to the examination.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to

all counsel of record on the attached service list by facsimile and Federal Express on this,22nd

day ofJune, 2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Sbeet, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: QOz) 879-5200

Counselfor Morgan Stanley & Co.
Incorporated and Morgan Stanley Senior
Funding i

CARLTON FIELDS, P.A.
2Z?Lakeview Ave., Suite 1400,
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
E-mail: jianno@cæltonfields.com

BY

Bar No. 655351
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SERVICE LIST

Jack Scarola
SEARCY, DENNEY, SCAROL,A9
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S" Solovy
Mich¿elBrody
JENNER & BLOCIç LLC
One IBM Plaza, Suite 400
Chicago, IL 60611

16div-001489



IN THE CIRCUIT COURT OF THE
FIFTEENTH JTIDICTAL CIRCUIT
IN AND FOR PALM BEACH
COTINTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC.,

Plaintifl

CASE NO: CA 03-5045 AI

MORGAN STANLEY & CO.,INC.,

Defendant.

MORGAN STANLEY SENIOR FTINDING, INC.,

Plaintiff,

CASE NO: CA 03-5165 AI

MACANDREWS & FORBES HOLDINGS, INC.,

Defendant.

NOTICE OF FILING ORIGINAL DISCOVERY REQUEST

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, lnc. ("Morgan

Stanley"), by and through their undersigned counsel, hereby give notice that it has filed its

original Seventh Request for Production of Documents.

v

wPBÉ¿58 t 219.2
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI
Morgan Stanley v. MacAndrews, Case No: CA 03-5045

Notice of Filing Original Discovery Objections and Requests

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumrshedþ2

all counsel of record on the service list below by facsimile and Federal Express on this A O -

day ofJune,2004

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Street, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Counselfor Morgan Stanley & Co,

Incorporated and Morgan Stanley Senior
Funding

Jack Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK, LLC
One IBM Plaza, Suite 400
Chicago, IL 60611

CARLTON FIELDS, P.Ä.
222Lakeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
E-mail : j ianno@carltonfields.corn

BY
Ianno, Jr

Florida Bar No: 655351

SERVICE LIST

2\\¡PB#581219.2
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COLEMAN (PAREN-I) I IOLDINCS, in*C,
I'>I ai nti fl(s ),

vs.

MOiìGAN STANLEY & CO.. INC.,
l)c lcndarrt( s)

N4ORGAN STANLEY SE\.IOR IIIJNDING. INC..
Plainti fi(s).

vc

I\4ACANDRE\\/S & FOIIBË.S IIOLDINCS. IN(ì..,
Dcle rrdant(s).

IN THE FIFTEE¡NTH JUDIC]AL CIRCUIT
IN AND IrOR PALlvl BEACH COU^-'I-Y,
FLORIDA

CASE NO. CA 03-5015 AI

CASE NO. CA O3-5I65 AI

ORDER Oti COL!-II.A,N {P,\lìEN'l') HOI -DINGS. INC.'S A\D I\T,\CANDRI.-\\'S &
I-DIN IN 'S \{OTIO\ TO REN1 D

D[-SIGNATIOn*S

THIS CAUSE canrc bclorc thc Court Ju11,23.20()1 on (lolc¡rran (Parcnt) lloldirtgs, Inc.'s

luntl N4acAndren,s & Forbcs Holdings, lnc.'s lvlotion to Rcnlor,e Confidcntiality Dcsigrrations. rlitlr

all counsel preselì1. Based on thc ploceedings bclorc thc Cclurt, it is

ORDERED AND AD.IUDCED that Colc¡ran (Parent) I-loltlings. Inc.'s and lr4acAndrcs.s &

Forbes Holdings. lnc.'s Motion to Renìove Cìonfidentiality Designations is Grantcd. fhe

confldclltialitv dcsignations on F.rhibits A-D, inclusivc, are rcrìlovecl. except as highlightcd at

Exhibit A, pagc 13. footnotc 9; Exhibit C, page 5. the last senlcnce of'the fìrst paragra¡rh of the

block quotation in paragraph 9; and Exhibit D at pages 16, lines 24-25;25, lines (r-8 and l5-19:2(r,

lines 18-19: and 29, linc 1,1. u'ithoul prejudice to Ì\4organ Stanle¡, & Co., lnc., and I\4organ Stanlcy

Seuior Fuuding, Inc.'s right to scek to rernove those confi tv clcsignations cxceptcd herein.

ch County. Floricla 1¡¡5 SYda¡,ofDONE AND ORDERED in West Palnr

Juìy, 2004.

ELIZABETII T. MAASS
Circuit Court Jud-qe
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COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

V

MORGAN STANLEY & CO., TNC.,

Defendant.

MORGAN STANLEY SENIOR FI'NDING, INC.,

Plaintiff,

MACANDREWS & FORBES HOLDINGS, INC.,

Defendant

IN THE CIRCUIT COURT OF THE
FIFTEENTH JIIDICIAL CIRCUIT
IN AND FOR PALM BEACH
COIINTY, FLORIDA

CASE NO: CA 03-5045 AI

CASE NO: CA 03-5165 AI

NOTICE OF FILING PLEADING UNDER SEAL

Defendant, Morgan Stanley & Co. Incorporated and Plaintiff, Morgan Stanley Senior

Funding, lnc., by and through their undersigned counsel, hereby give notice that they have filed

Morgan Stanley & Co. lncorporated's Opposition to Coleman (Partner) Holdings Inc.'s Motion to

Amend Its Complaint to Seek Punitive Damages under seal.

wPB#571261 .l 8
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI
Morgan Stanley v. MacAndrews, Case No: CA 03-5045

Notice of Filing Under Seal
Page 2

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to

all counsel of record on the service list below by facsimile and Federal Express on this gO

day of October,2004.

Thomas D. Yannucci, P.C.

Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15th Skeet, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Mark C. Hansen
James M. Webster, III
Rebecca A. Beynon
KELLOGG, HUBER, HANSEN,

TODD & EVANS, P.L.L.C.
Sumner Square
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999

Counselfor Morgan Stanley & Co.
Incorporated and Morgan Stanley Senior
Funding, Inc.

CARLTON FIELDS, P.A.
222Lakevíew Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368
E-mail : jianno @carltonfi el ds. com

Jo Ianno, Jr
Florida Bar No. 655351

BY

2v/PB#57 1 261.1 8
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI
Morgan Stanley v. MacAndrews, Case No: CA 03-5045

Notice of Filing Under Seal
Page 2

SERVICE LIST

Jack Scarola
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK,LLC
One IBM Plaza, Suite 400
Chicago, IL 60611

wPB#57t261.I8
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COLEMAN (PARENT) I-tOLDrNcS rNC.,
PlaintifTs.

vs.

TN THE CIRCUIT COURT OF TI{E
FIFTEENTH JUDICIAL CIRCUIT,IN AND
FOR PALM BEACI{ COLINTY. FLORIDA

CASE NO: 2003 CA 005045 AI

MORGAN STANLEY & CO., INC
Defendant.

NOTICE OF FILING PLBADING UNDBTI SBAL

COLEMAN (PARENT) IIOLDINGS INC. hereby gives notice of the filing of

COLEMAN (PARIINT) I{OLDINGS INC.'S Response to Morgan Stanley's Proposed Findings

of Fact and Conclusions of Law In Support ol'Its Motion for Summary .lLrdgrnent, Filed under

Seal on this date.

I I{EREBY CIIRTIFY that a true and comect copy of the foregoing has been furnished try
i

j ¡ r.-' 1,.1 Ìt .oav.ol -" ' ,

)¿

J CK SCAROLA
Florida Bar No.: 169440
Seaicy Denney Scarola
Barnhart & Shipley, P.A.

2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phonc: (561) 686-6300
Fax: (561) 684-5815
Attorneys for Plaintiffs

Fax and Federal Express to all counsel on the attached list on th(s
i

2005. 
l

îil
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Coleman (Parent) I-loldings Inc. vs Morgan Stanley & Company
Notice Of Filing Pleading Under Seal
Case No.: 2003 C¡\ 005045 AI

COUNSEL LIST

Joseph lanno, Jr., Esquirc
Carlton Fields, et al.
222 Lakeview Avenue
suire 1400
West Palm Beach, FL 33401

Thornas D. Yannucci, P.C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 15th Street, N.W., SLrite 1200
Washir.rgton, DC 20005

Jerold S. Solovy, Esq
Jenner & Block LLP
One IBM Plaza
Suire 4400
Chicago, IL 6061I

Mark C. Hansen, Esq
Kellogg, Huber, Hunr"n
Todd & E,vaus, P.L.L.C.
Sumner Square
l6l5 M. Street, N.W. #400
Washington, DC 20036-3206

2
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#230580/rnep

CoLEMAN (PARENT) HOLDINCS TNC.,
Plaintiffs,

vs.

IN TT{E CIRCI.IIT COURT OF THE
FIFTEENTÏ{ JTJDICIAL CIRCUIT, TN AND
FOR PALM BEACH COUNTY, FLORIDA

CASE No: 2003 CA 005045 AI

MORGAN STANLEY & CO.,INC.
Defendant,

NOTICJE OF FILING PLEADINq UNDER SEAL

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filíng of

COLEÌ\{AN (PARENÐ HOLDINCS INC.'S Response to Morgan Stanley's'Proposed Findings

of Fact and Conclusions of Law In Support of lts Motion for Summary Judgment, Filed under

Sea[ on this date.

I HEREBY CERTIFY that a tn¡e and co¡rect copy of the foregoing has been fumished by

Fax and Federal Express to all eounsel on the attached Iist

2005

'"î
tíl . a"ypr-Jt!, ,

I

Bæ No.: 169440
Scarol¿

& Shipley, P.A,
2139 Palm Beach Lakes Boulevard
West Palm Beach, FL 33409
Phone: (561) 686-6300
Fax: (561) 684-s8ls
Attorneys for Plsìntiffs
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company
Notice Of Filing Pleading Under Seal
Case No,: 2003 CA 005045 ./\t

corJNsEL LrsT

Joseph lanno, Jr., Esquire
Carlton Fields, et al.
222Lakeview Avenue
Suitel400
West Palm Beaclq FL 33401

Thomas D. Ya¡urucci, P,C.
Thomas A. Clare
Brett McGurk
Kirkland and Ellis
655 lsth Strcet, N.\M., Suirc 1200
Washingtorq DC 20005

Jerold S, Solovy, Esq
Jenner & Block LLP
One IBM Plaza
Suite +¿00
Clucago, IL 6061I

Mark C. Hansen, Esq.
Kellogg, Hube¡, Hansen
Todd & Evan5, P.L.L.C.
Sunner Square
l6l5 M. Street, N.W. #400
Washin gton, DC 20036-3206

2
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IN THE CIRCU]T COIIRT OFTI{N NFTEANTH JTIDICTAL CIRCUTT
I¡t,aND FþR PAIlvr BEACH COUNTY, FLORIDá'

@002/ 024

corJMÄN (PARÛNÐ TTOLDTNGS, rNC.,

Plâintift'

)
)
)
)
)
)
)
)
)
)
ì

Y.

2003 cÄ00504s Ar

Judgc Ellzabeth T,

MORGAN STAIILEY & COrrNC.,

Defondant

ANSWER oF MORGÆIN-çJ:ANLDY & CO.INCOSFORATEp

. Dofeod.mt Morgan Stanley & Co. Incorporated ("MS & Co.") responds to

Plaintitr Colemarr (Parcnt) Holdings, Inc.'s ('CPH) Compkint by denying generally thåt MS &

Co. engaged in any frauðrlcnt or negligent misreprescntatiûns, any conspiracy to defrau{ thal

MS & Co. assisted Surbe¡m Corporetion ('Sunbeam') or oûy ernployee, dirËclor or agmt of

Sunbcam in the conrnission of a ñaudulent sobeme, or tb¡t MS & Co. othcrrviso defrauded CPII

in any manner. Spccifically, MS &, Co. responds to CPH's allogations as follows:

Nature of tbeA,cüon

l, MS & Co. denies the allegatims contained in Paragràph I-

2. MS & Co. ¡dmiu that, begiDning in mid-1997, MS & Co. scrved as æ invcsfrncnt

banker for Suubeam, MS & Co- admits that it att€ûnpted to ide,ntiÛ a party iutereslod in

pùchÊsing Sunbcam, and tlrt lhose efforlß were ultimateþ rursuccesnful- MS & Co- admits that

it recommcnded thd Smbem's managancnt consido¡ acquùing other companie¡ instcad and

suggesteq ss is common in corpmate mergen¡ and acquisitions, that Sunbean ronsider, among

other options, using Sunbesm stock as part of the consideration for such err ecquisition MS &

Co. denies ft¿t it bsd any krowledge æ to the acctracy of the value of Srmbeam's stocþ or lhat
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MS & Co. loew (or even tha* the value of Sr¡¡besm's stock hed boen "ûauduiently

inflated,' MS e, Co. admits th¡t it facilitüEd co¡n¡nunicarions between Srmbeam and Cole¡nan,

but denies that it in aqy way'þersuaded' CFII to sell its intcrest in Colwan. MS & bo- t""t,
suffcier¡t Ìrrowledgo or information to form a belief as to the tn¡îh of any remainiqg allegations

oqntained in Paraereh 2 and conseque,ntly denies them.

3. MS & Co. admit¡ that it agrccd to ssrvc as unde¡wdt€r of a $750 million

debeohrc offcring for Srurboam. MS & Co. ãdmib that, as a¡ advieorto Sunbco, ithad acoess

to ce¡t¡iu fu¡Bnciål documents, and fi¡rtber statcs that thofc snm¿ docments we¡u nnde rvailable

to CPH dtuing the acquisition negotiations, hxlber, in tbat regar{ MS & Co. speciñcally

disclainred any indcplndent evaluatíon of Sunbeam's finauoial rccords, and øçreesly stded that

it rclíed solely on documentation and information provided by Sunbeam and Sunbcam', *.rdir"¿

financial stÈteûrcÉts. MS e Co. admiu rbat on Múch 18, 1998, it learned th¿t Sunb"om's fißt

qudter 1998 ssles \Ã¡ere 
*soft." Srurbeam insisted that its salçü would meot e:rpeclations, but MS

& Co, ineieted that Sunbeam issre a preË6 release to wm the merket of thc roftoniqg sdes.

Additionally, MS & Co. ¡cooiwd two "comfort leüe,n" ûom Smbeam's auditors, AÍhur

Andereetr. MS & Co. performed aU of ie ob[gations eg an rmdcnvriûer of Sunbe¡m securities,

MS & Co. denies that il had any role i¡r thc accounting judgments describe.d in tho complaint, or

any obligations to audit or indepcndcnüy e)r¡mlne sunbeam's accountíng reco'rds. MS & co-

deoics th¡t it owed any duties to CPH, MS & Co. dcaies th¡t it had any indepeudent knowledgo

as to the reåsôúô behiûd Srmbeam'S Coû sales, that Sunbeam h'd a 'þrastice of acceleratiug

sales," or that tt *matedaily .misrepresent[ed]" information to CP}L Furrùer, MS & Co.

specifically denies tlrat it in any -nner assisted Sunbeam in concealing its 1998 first guarter

sales numbe¡o in trrdø to oloso the tansaotion. MS & Co. lacto suffcient lmowledge or

infmrradon to fomr a belief as to the üruth of aoy remaining allegations contained in Paragraph 3

and coneequently denies them.

4, MS & Co. ad¡nitc thst CPH has b¡ought this actiou against MS & Co. atleghg

ftaudulent misrepresentation, aiding aad abctting conqpiracy, and negtigcnt misrcprcsculation,

2
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but dcniss that rbcre is 
"oy 

merit to the suit MS &, Co. qpecífically denies thnt i1 ¡¡¿ds ay

fraudulent or nggligcnt represmtations to CPH, thãt it in any way aided or abetted a fra¡¡dulcat

scheane Wa¡¡ut CPH, or that it participated in a conspiracy to deftaud CPH. lvfs & Co. denies

thal auy los8es thqt CPH sufieredresùted fom fraud or any wrongful conduct on thepart ofMS

& Co. MS & Co. deoies thc remaining allegiahqs conrained in Paragnph 4.

5. MS & Co, aùnits thâf CH purports to eetk conpwsatory dauages against MS

& Co., but dcnies that such claim is valid, fo¡ MS & Co. deniet that it was eugpged iu sr¡y

wmngfirl conducl MS & Co. dc,niee the rcmaining allegations contained in Paragraph 5.

Jurisdictio¡ ând Vepue

6. MS & Co. admits the allogations contained in Paragraph 6. MS & Co. ñ¡:ther

sdmitõ thåt it ¡s iucorporated in Delaware aud has Íts principal place of brulnese ln Nerur Yotk,

7. MS & Co. deoies that vern¡e is propcr i¡ tt¡is disEicí

P¡rües and Othg!'.I(ss Pailicfnrnts

8. MS e Co- edmits thet CPH reprasented, in negotiations wiú Srubeeu, that it

ottnod, directly or indircctl¡ approximateþ 820/o of Colc,m¡n priorto Mu¡ch 30, 1998. MS &

Co. âdmits that o¡ Ma¡ch 30, 1998, Sr¡nbcam acquired CPH's intcrest in Colema¡r by pay¡ng

CPH with 14.1 miltion sha¡es of Sunbeam ooru¡on stook and other cousidemtion" including a

casb pay,mørt by sunbeam ûo cPH in the ûnoûrt of $159,956,256.00- (.søe Feb- 2't,1ggg

Merger Agmt. $ 3.1(a)(i) (E*. I)) MS & Co. laclcs sufrcicut krowledge or info¡mation ro form

a belief as to tho trûfr of any remaining allcgations contained in Poragraph I anil consequcntly

dcnies thcm.

9- MS & Co. admitõ that it is an invesheût banking firm p¡oviding financlal ard

tccurities serr¡ices. MS & Co. admits ùat, as part of its business oporatious, it at time,s providx

advice on mergers and acquisitions, and raises capitat i" eq"itv aud debt narkets, depeading on

the nccds of its clients. MS & Co. sdmie that it se¡:r¿ed as Sunbean's invesûnent banker for

B 004/024
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cørraþ Bspects of Sunbcam's acquiuitio¡ of Colemal, and served as undervrriter of certåin

sectrities i6suÊd by Sunbeam in cor¡nection with tbe ¡cquisition. MS & Co. denies any

remaining allegations contained in Paragrph 9.

10. MS & Co. ørnits thar $¡¡¡þs6 was a publicly-kaded company which

m¡nuÊctures and marksts housohold and rpecialty coruilmer produots, including outdoor

cooking producb. MS & Co. a&nits th¡t Sunbesm markste¡l these products undr esvtral brard

names, including'$hbeam and Oeter, MS & Cq, lÆks ¡uflicicnt howledge or information to

form a bclicf as to the tr¡th of anÏ ¡ern¡ining allesÊtiou contained in Paragnaph l0 and

consequently dcnies thcm.

11. MS & Co. admits thåtAlbertDudap hsd s€rved asthe ÇtiefEhecr¡tive Officer of

Srmbeam. MS & Co. lasks suffioient kuowlcdgc or infonnation to form abelief as to the trulh of

the alleqations contained io Paragraph 1l ¿nrl cmsequo,nüy dcnieo theo.

lZ, MS & Co. ad¡nib tbet Rurseil Kerôh had seryed as the Exeoutivo Vico hesiilent

of Sunbeam. MS & Co. lack¡ sutrcient knmdedge or information to form a belief ¡s to th6 tuth

of ihc atlegations conbined in Paragraph 12 and. conseguently deníes thcm.

13. MS & Co. admits tùst Arthur Andersen LLP sewed as Srmbeam's auditorr and

provided indepeadent/outside accounting tenrices tô SmbeãÌ- MS & Co- ñ¡rther admib rhâf,

duing the pcrfomrance of its cngagernon! it receivcd "comfo¡t lsttc$' ûon A¡thur .A¡rde$çn.

MS & Co. never served ss auditor for Smbeam, ùd ûevtr ptovided Sunbcam with any

âccorüling or accou¡tiag-¡slated services. MS & Co. tec.kn sufficicnt howlcdge or ìnforrnation

!o Ìnow ths location of Lawrcnco Born¡tcin o¡ lo form a belief as to the tuû of any allogations

pertaining lo hinl, and oonsequentþ deoieg thern. MS & Co. denies nny remnining allegations

contained in Paragraph 13.

F¡ctual BnckqrouJ9

14, MS &, Co. admits the atlegations contained in Paragrdph 14.

ø oo5/024
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15. MS & Co. rcsponds úat the nllegUious contaiued in Puagreph 15 pertain to

publioly available ínformation, md ¡efcr¡ to such information for thc tulh or fakity of a¡ch

allegations. To the exteût that frnther res;porue fu reqúrød, lvf'S & Co. lacke sufficicnt horvledge

or Information to fnrrr a belíef æ to úe Futh of the allegarions mnteined in Pu-agraph 15 antl

cons equently dcniss the,m.

16. MS & Co. respouds tbat tìe allogotions cont¡inod in Pamg¡aph 16 pe,rtain to

publicly svailable infonnetio4 and æfers to such information for thc h¡th or fàtsity of such

allcgations. To the fltenr th¡t furtherresponsc iu required, MS & Co. lncks rufficient howlcdge

or information to form a bclio'f ¡¡ to tho tn¡th of thc allcgations csntnincd in Paragraph 16 and

consoqueütly danies them-

17. lvfs & Co. admils, on information and belief;, that Albert Drurlrp was hired as

Sunbeam's Chief Executive Offficcr on or-about July t8, 1996. MS & Co. lacks sufficient

tnowledge or infomatioi to füû a belief as to tle trutb of the ¡em¡ining allegations containcd

in Pnragrrph 17 and conseguentlydenies them-

18. MS & Co, ad¡lifs, on informatim and belief, tb¿t Russell Kcrsh was hired es

Sr¡nbesn s Cbief Finansist Offocr. MS & Co. hol<s sufficient knowlcdge or hfoÌnatioq to

fomr s belief ss to the tnrtb of the rmaining dtegations contained in Paragaph 18 and

eonsequcntly dEnies them-

19, MS & Co. adurifs, ou information and belie$ that Atbert Dunlap md members of

hie seoior mgsagemeÐt tea¡n entcred into errþlo¡rnrent agrecments with Sunbeam. MS & Co,

lacks sufficieut howledge or information to fom a belief es to the truth of tlre remaining

allegations contaìned in Paragnph 19 aqd consequwrtly Othies Aem.

20. MS & Co. lacks sufficie,tt knowledge or information to form a bolief as to ths

truth ofthe allegations contained in Paragraph 20 and consequently denics them.

21, MS & Co. lacks sr¡fñcient knowledge or inforsntiou to folm a belief as to the

tnrth of the alleg¿tions contaìned in Paragraph 2l anrl'conscguently dcnies rhern.

@ 006/024
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)2. MS & Co. Lacka suñcient knowledge or infonuation to fo¡m a belief as to the

tnrth of the allegations contnined iu Pragrryh 22 s\Ã consequeotly deniee them-

23. MS & Co. Iacks sufficicnt loowledge or informauon to fomr a beliEf as to tbo

tnrÍr of the allegations cmt¡ùredin Paragraph 23 and consequently ilcnies the.m.

24. MS & Co. lscks sufficie¡¡t tnowledge o.¡ informatíon ro fornn a belief â.s to the

trr¡th of the allegations contained in Par:rg4h24 md consequentþ de¡riag them.

25. MS & Co. lasks suffici€,rt howledgo or iuform¡tion to form a bslicf as to thc

truth ofthc allegations containd in Peragraph2s üd conseguentlyilenies theÐ-

26. MS & Co. Iacks suffcient howledge or inforrration to form a belíef æ to the

truth of the allegations contained in Pangxnph 26 aud coreequeutly denies üeur,

27- MS & Co, admits, on information and belief, that Srmbeu¡n reported s loss of

$18.1 uilliou in the third quarter of 1996, md that it had a $34.5 million gain iu the third qunrtø

1997. MS & Co, furtl¡en ü¡tnits, on information and belicf, that Su¡bean rcportcd an increase in

proñts from,$6-5 million in 1996 la W7.7 million in 1997. MS & Co. rcqponds that ¡[s

allegations containcd in Paragraph 27 regndng stock pdces pertain to publicly availsble

infurm¡tion and MS & Co. refers to such information for thc tuth or falsity of zuc;h allegations.

To the exte¡rt tlut frrfhe¡ lesporu¡e is required, MS & Co. Iacls sufficient larowledgc or

i¡form*ion to fomr a belief a.s to thc tuth of the allegations conlained in Paragraph 27 and,

consegirently denies them

28. MS & Co, admits that it wæ eîrgEged by Sunbeam to cxplorc a poesible e¡le of

Sr¡nbeam's core business and/or the initiatio¡r of one or uþre acquisitions. MS & Co. denies that

it ever served as Dr.ml¡p's *shill." MS & Co. lacks sufficient knowledge or info¡mation to fourr

s btlief as to the h^r¡th of my. rcnaining allegations contained in Pnragraph 28 snd conoeque,ntly

denie,s them.

29- MS & Co. sdmib tbat William Strong and other MS & Co. wrployees met ìvith

Sunbeam in tbe spring of 1997 to discuss Sur¡bs¡m's invesbent banking requiremenrs. Further,

MS & Co' admits rhat, ¡l¡þoug[ i¡ was uot engaged in a prwious relationship with Sunbeanu

6
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William Stong had worked with Du"lT before, druíug Shong's prvious cmplo¡anent with

Salomon Brcthers. MS & Co- lacks zufficieut knowledge or iuformation 1o form ¡ belief as to

the tr¡ih of any re,maining ¡llegptionc co¡tained iuPn-agraph 29 and conaegucntly denies them.

30. MS & C,o. lapks zuffioie,nt lmowledge or i¡fo¡mdion to fo¡m a belief as to tho

buth of the allegations conrqiqed inParagraph 30 a¡d consegueatly denies them.

31, MS & Co. adu¡itt tbat lVillian Suong and othcr MS & Co. employees mer with

Sunbeam in the spring oî 1997 to discnss Srmbcam's inveshent bånking requirements. MS e
Co. admits thst it was eugaged by Sunbeam to explore a posoible sale of Sunbsn¡n's core

busincss andlor the initiarion of one or more acquisitions- MS & Co. Bdmits that it initially

sought s buyer for Sunbesm, To thc extcnt this Paragraph alloges ftat MS & Co, was motivated

to paricþate in a fraud h o¡der to rctain a ringle çlisflt a¡d rcoeive a cusúomflrj¡ fec, thât

allegation is foreclosed, among other reasons, by fte fâct thât MS & Co-'s or¡¡n affiliete lent

hundreds ofmillions ofdollanto Sr¡¡beam two days afterthe C,oleman acquisitioncloecù (June

1998 Credit FacilitÍes Mem. (Bx. 2).) MS & Co. denies âny rø¡nining allegatioru conlained in

Paragraph 31.

32. MS & Co. admits that it eeûched for a buyer for Srmbeam, MS & Co- fi¡¡thcr

admits fhât it eÊsembled ma*eting mste,risls bqsed on fina¡rcial documeotation md audited

financial stat€menls proviited to MS & Co. by Srrrbem and Artlrr Anderseo, fo¡ use in

meetings with potential acquirers. MS & Co. admits that, despite cotrtåcting mmy companies, it

was rrn¡ble úo fiûd o buycr for Sunbeam, MS & Co, specifically denies CPH's alleguion that

MS & Co. knew that it would uot bc compensated if "it failed to detivff a major bansaction " or

that "Davis and Chase werc slanding by . . . to reclaim their position as Dunlap's investmert

banker of choice," MS & Co. denies any remaining allegations contained in Paragraph 32.

33. MS e Co. denies lbst it provided fhe *solrfion" to any 'þroblemo alleged in

Paragraph 33. MS & Co, lacks sufücient knowledge or informalion to fonn a betiaf as to tbe

truth of üc runaining allegations contained in Paragrãpb 33 and consequently rleaies them-

ø008/024
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34. MS & Co. qrlvite nfter its ùßuccesbfi¡l afsmpß to locatc a purchaser for

Sunbeam, it suggertcd that Sunbe¿r¡ acqûfuç une or mofe othcr comprnies iostca¿ MS & Co.

sdmits tbat it propo¡ed to Sunbemr ¿mong otber optious, the possibility of paying for any suoh

acquisition in part with Sr¡nbeam's stock, MS & Co. ¡peciûcally denies my knowledge to the

effect th¡t a 'Taih¡¡e to find a buyer for Su¡rbeam could prove Ëtal to [their] rclations]rip." MS &

Co. ftirther dooies ury involvemcart in or knowlodgc of fra¡dulently inflatcd Srmbeam stock or

conceslment of any Êaud ar Sr¡nbe¡m., MS & Co. laclß sufficieot l*oowledge or information to

form a belief as to the tuth of an1l r€m¡ining allegations conøined in Paragr4h 34 aüd

consequcntly dcnies thcm.

35. MS & Co. admits thaf beginning inmid-1997, MS & Co. served a¡ an iuvesurenl

banker for S¡¡nbeam- MS & Co- adÍiits that it ffieoptcd b ideotiff a pnrty inttrested in

purchasing Sunbeam" and that thosc cfforts wcrp ultim¿tcly unsrccossful. MS & Co. admits tt¡Âf

it recommended úåt Sr¡nbenm's ma¡agønent cousidorr, ünoûg othø options, acquiring other

companles lffteÀd and suggested, as is common in corpmete Darg€rs ad ecquisitions, tlËt

Sunbeam consider using Sunbeam stock as part of the consid€mtÌm for such m acquisitiun MS

&, Co, denies thet it developed "acquisition stuategies" for Sruùesm or that the serviceg or

potential lransactioDs it discussed wilü Srnbeam's mauagement we¡e deseptive or in any wsy

designcd to ftcílitatc freud- MS & Co. specifioally de¡ies th¿t it in ony way hcw of or

knowhgly assisted Ðrmlap to "comouflage Suuboam's rosults' ttcrcby uråkiqg it "difficult þ
detect any shorúll in Sunbeam's performance,' or îhât it knew of or assisted DmIry ín Uking

'"nsw massive reskuchuing oharges,'which thereby created iucreased'tookie jarreserves.- MS

& Co. denics any remaining allegations containod inParagraph 35.

36. MS & Co. a¡lmits that in its capacity as advi¡or to SunbesùÍr, it idcntifed

Colcman os a potential acquisition candidate. MS & Co. ad¡nits thst it comrnu¡icated with

rtprcsentuives of Coleman to discuss a potcr¡tial acquisitio4 but der¡ies thar it'þrsurle[d] CPH

þ soII its interest in Colernan to Sunbe¡vn." MS & Co. admits thât CPH rqpreseuted, ia

ø 0os/024
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negotiations with Sr¡nbcan, thal ¡1 o\¡'nd, direcfy or indirecfly, approximately 82% of Colerran

prior to Maroh 30, 1998. MS & Co. deoies the rcanaining allegationr contaiued in Paragraph 36.

37. MS & Co. edmits tbf,t it facilitated a meeting bets,eerr reprsentæives from

Sunbeam ¡nd MacAndrpws & Fo¡bes Holdings, Ino. ('MAFCO') in Decc.mbcr 1997. MS & C-o.

admits that it prepaed Sunbcan's re,presentmivcs for that meeting MS ,& Co, lacks sufficient

lnowledge or information to forn a belief a¡ to the tuth of any ffumalnlnS allcgations contained

in Pu¡g¡Bph 37 and consequently denies them,

38. MS & Co. admits lhat discussions ba¡r'een Sunbeam, ÌvfAFCO md CPHresur¡ed

in earty 1998. MS & Co, fi¡rther ad¡pits lbat iu Ìrdmaging Dirçc¡ors James Sfy¡es and Robert

Kltts worted on MS & Co.'s engagementfor Suubean. MS & Co, laoks suffisient ¡qowledge or

infomatim to fo¡m a belicf as to the trr¡th of any rem.aining allegations contained in Puragraph

38 and consequentlydenies thenr.

79. MS & Co. deflies thnt it t¡ersuade[d]" CPH to sell Coleman in exchange for

Sru¡beam stoclc" MS & Co. denies thar it þlepared" finmcid informallon for CPH. Theer is, in

åny event, no &ctual allcgation conÌained in Pa¡agrûph 39 or elsovhere that ideotifies such

allegcd informatiou at all lei alone with particularity. MS & Co. ñutbq deniet tbat'it knowipgly

þrovided" CPI{ witb false financinl and business informadon, or othe¡wise larowingly retayed

false infotmarion to CPH whioh c¡eated ul appeürâtrcê thæ "sunbeam was prospcring a¡d that

Sunbe¿m's stock hsd great value.' $pecifically, MS e Co. dpnies th* it tcnowingly provided

CPH with false 1996 and 1997 s¿les u¡rd rcvenuo figures or with false projeætíors. MS &, Co.

denies that it "f¡lsely assrred CPH thÂt Sunbeam's 'early buy' sales program would not hu¡t

Sunbenm's fith¡¡e reveilæs," that "Su¡beam would mcct or exc€ed" first quarter 1998 estfurates,

that 1998 eamings eflIna¡es were accìüete, th"l r plan 1o ea¡n $2.20/sha¡e wau attsinable or evsr

low, or that it "speoifically advised CPH that Sunbeam's ûrst quarær 1998 sales uære 'tacking

fine' and running aboad of analJôts' estir¡rte{."
h any event CPH could not have relied on such alleged represeatations in líght of

(i) the Merger .q.greement's represeatations and warranties (Merger AgEt, $$ 5.1-5.4), none of

I
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which refer to any alleged rcpressntütion containcd in this P*g¡upll (ü) the rcpresentation¡ aud

warranties in a separate agrccmcnt that wa¡ oreouted by Coleman erlrl Surbcam (Fcb. 27, 1998

Company Merger Agrnt $ 5-l-5-12 (Ex- 3D, which are expressly incorporated into the Merger

Ag¡€eüÌent and none of which refcr to any allegcd represmtatiou contained in thit Pragrap\

and (üi) the Merger Ägreerncnt's broad integration clause which forccloses felìance on any

allcged rqnesoutatioû containÊd in rhis Paragraph (Mer8er Aenf, $ 12.5), MS & Co. lãcks

sufficient knowledgo or infomration to forr¡ a belief s6 to the.tuth of the rcmaining atlegationr

contained in Prngraph 39 and conseguently denies thq".

40- MS & Co. admits that CPH agfeÆd to sell its sharcs in Colcman to Sr¡nbeam, md

that CftI agreed tô accept Srmbeam ftock as partíel pa)rnent for the sale, but d¿,nics thÀt MS &

Co. 'þrsuadod" CPH to maks thþ dssl. C?H is a sophisicat$ party antl was rcpresenæd by its

oìiln ecçert advisore a.d attotneys (I¿ $$ 1.1;4.1i,) CPII and its advisss aleo e,rjoyed firll

Lcoess to Sunbeem's 'books, records, pro,perties, planls and peæonnel," (I¿ $ 6.7.). CPH eIBo

exprcssly disctaimed roliancc on statsmcnts atlcgcilly made druing ncgotiations. (I¿ g 12.5.)

MS & Co, rcçoarils that the allegations co¡taíned in Paragrryh 40 rcgarding lock value pertaÍn

to publicly nvailable information, snd refe$ ¡o suc.h infommtion for the tnrth or f'lsíty of such

allegations. To thç øcteot rhlrl fultrerrespolue is roquired, MS & Co. lac&s suffcie,nt loowledgc

or information to form a belief a¡ to the truth of the allegations cmt¿ined Ín Paragrapb 40 aqd

consequently denies thern-

41. MS e Co. admis that on Febnrary 27,1998, Sunbeam's Board of Directors mer

at Morgan Stanley's New York offices to disctss Sunboam's possible prnchæe of Colcman, MS

& Co. denies the rmrining alleptions contained in Paragraph 41.

42. MS & Co. aùnits it made a preseotation dwing the February 2?,7998 Sunbeam

Bonrd ofDircctors Meeting. MS & Co. fu¡thø adnits that MS & Co, represenfativcs, including

William Stong, Robert Kitts, J¡mes SÞnes and Ruth Poratr we¡c presÊût at this meetitrg- MS &

ø ol 1/024
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Qs. lnÂtr+ s.fffcient knowledge or infonn¿don to ñrm a belief aB to the truth of âny re@eining

allogations oantained in Paragraph 42 and consequcntly dcnies thcm-

43, MS &. Co. aduits thât at tbat February 27,1998 Ncvv Yo¡k ¡ueeting, it providod

Su¡rbesru with I lr¡ritE.n'ßimess opinion" rcgarding the ûir acquisition price of Colernan- This

opinion was based on finunoiül inform¿tion provitled to MS & Co. by Sunbcam, Coleman" and

Arthu Andcrsen, and on ß]h€rgy analyses which MS & Co. ¡eceived from CPH. Tbc writtcn

faimess opinion cxplicitly stated that MS &, Co. "fhasJ not m¡de any inilepende.qt veluation or

appraisal of the asecu or liabilities of [Swbearn],o (Fcb, 27, l99E Fairnsss Op. ar 3 (E¡t. 4).)

MS & Co. dcnies anyrevneiniqg allegabons contained in Paragraph 43.

44. MS & Co, a&nis th¡t thc Sunbcam Boa¡d of Dircctors approved the Colu¡au

acqnisition at the February n, lggE meeting in Ncw York Ms & C;o. l¡cks sufficicnt

lnowledge or information úo fo¡m a belief es to the Îruù of any reruaining allegutions co¡tainod

in Paragraph 44 n¡d con¡c$erfly denies thcrn.

45. MS & Co. admits thar it continr¡ed to providv invcshlcnt banking ¡eryicas to

S¡¡nboam after the Cole,mn acquisition wns apnrved. MS & Co. denies âny ¡efiraining

allegations cmtsined in Paragrdph 45.

46- MS & Co. admits thÂt the Coler¡ran acquisition ¡¡lss annoünoed on Ma¡ch 2, lgg1.

MS & Co. reepouds thar the allegarions contained ín Paragreph 46 regarding stock prices pertaín

to publicly available inforrnation, aud ¡efers to such iofotrrtioo for tbe truth or fatsity of such

allegntions' To the exteat that fruther reqponse is required, MS & Co, lacks suñcitnt knowledge

or i¡fo¡mation to form a belief as to the tuth of the atlegations containd in Peragraph 46 and

cons oqucotly dai es thern

47. MS e Co. adnits that it agreed to setve as underwriter for Srmbcaq's

subodinatcd debentrues. The "cash portion- of the consideration set forth in tbe Mergo

Agreerne'nt was also financed in part tluougþ a $680 million loan made by Morgan Stanley

Senior Funding, an affiliate of MS & Cô. (See Ctedit Facilities Mem.) MS & Co, låcks

14012 / 02 4
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sufEci€r¡t lnowledge o¡ inform¡tion to forü e belief as ûo the tmth of my remaini¡g allcgatiorn

coutainrd in Paragrrph 47 and coneequently denies thenr

48. MS e Co. Èd¡nits tbat the monoy ¡aised ñom the ssle of the debenturcs was used

in partto finmce Sr¡nbeam's acquisition of Coleoan.

49- MS & Co. laclß sufñ"¡to, howledge or informafion to fo¡ur a bclief as to the

truft of the allegations containcd in Pa¡agr¡ph 49 and consequently aenies them-

50. MS & Co. admits thst the cævertible debentr¡res wero prcsc,nted to potential

invcsiorc at a series of 'boad shovf, meetings and conference calls. MS &, Co. ad¡nits tlat it
rwiewcd aod com¡nstrted on thc offøing mcrnorw¡dtm and other nflterials used to present the

debenhues to potential bvqsto¡g. MS & Co. denics tbat it "rnisrepresented Srmbeam's financial

performance" or "emphasized Drmlap's purported 'tum.around' accomplishmcnts," To the

conFc¡r, tho offcring mernorandr¡n orprossly stated thnl MS &. Co. assumed no regonsibilip

for the åtrruscjr or complete,ness of Sunbe¡sr'r audited fi¡nncial inform¿tion ad warned

investorE trot to rcly on any projections of ñrn¡re perfomance. (Ma¡ch 19, l99B Noto Offering

Mem' at 21, 12-17,72 (W,5)) l"f$ & Co. dcnies auy re,maining allegations conrained in
Paragraph 50.

5l- MS & Co. admits that it lermc.t¡sd thc.debenn¡¡e offering with a presentation to the

Morgan Stanley sales force, but dmics the rcruainiag allegations containod in paragraph 5l.
52, MS & Co. a¿mits that the debentrne offering was increåsed Ëom $500 million to

$750 million- MS & Co' sdmitÁ that the debenhues were offered to invesüors nationwide. MS &
Co. deniæ anynmaining ullegalions contaíned in paragraph 52.

53. MS & Co- admis üflt its ernployees baveled o! one ocçasion ûo S¡ubc¿m's

Florida offices' MS &' Co, denie¡ the rernaini¡g allegations contained in paragmph 53, excopt to

the ecctcnt th¿t they constitute lcgal conclusions to vúích no rcs¡ronse is required.

54. MS & Co. admits úat Williar¡ Strong worked on MS & Co.,s cngagriment for

Sunbeotn MS & Co- also admits that Smng has provided deposition testimony disc'ussing

conversations wjth sunbesn offioials. Ms & Co. denies thd suong or any other MS & co,

t2
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employee was sccu¡ì¡têly apprised of Sunbcan's financial sondition because MS & Co. al all

time¡ reliod on information p¡ovided by Sunbeouo uanagerneot æd,A¡thur Anderseq including

Sunbea¡n's audited fnancial stâtÊmenb. MS & Co. Iacks sufficient knowlcdge or i¡f,ormation to

forrr s bclicf as to the truth of aûy rsrnaining allegatiouc çouteincd in Paragrrph 54 and

consequently denies them.

55. MS &' Co. deuies CPH's atlegarion úÀt it 11r¿5 
rtslling CPH ond the invosting

public . . . ùBt Sunbcam's nrna¡orrnd \f,¿rs a suooess, rhat Sunbeam's sales for thc first querter of

1998 wer¡ ahead of øçectatio'ns of oueide analyets, and thst gu¡beam was poised fqr r€c€d

sales," Ftutbe, o¡e, any informarion commrmicuted by MS & Co, was based on finmci¡l d1þ

t¡d infrrm¡tion provided to it by Sunbsam a¡rd Arthur A¡deften - a f¡ct tbÂt MS & Co.

regularly publicized throug! diuclaimer stÂtenerit¡. MS & Co. lao*te sufficient lnowledge or

informatim to form a belief a¡ üo üe În¡lh of any remaining allegntions contahed in Pragraph

55 and conseqprerntly denics the.m,

56. Ms & Co. deniec the allogadons contai¡erlinparagraph 56,

57' MS e Co. admits tlur it received â facsirnile schedule regarding Su¡beam's

fin¡nces on or ¡bout Mæch 18, 1998. MS & Co. lacks suffcient knowledge or i¡fonustion to

form a belief ss to the huth of tha alleg*ions contained in Paragnph 57 and cmsequently denies

them-

58' MS & Co, admits 'hnt s¡ or about Ma¡ch 18, 1998, it reccived a færcd finaqoial

schedule rúich ¡ef¡çslßd tbe¡t Sunb'eam's January and February 1998 sales were bclow those of

Janury anil Febnrary 1997. lvfs & Co, deoiec that it msde assertions or othenvisc disssminatcd

i¡formation to CPH or otbe,rs that it loew to be false. MS & Co. def,ries any hrowledge of thc

fact th¡t Stmben¡n had not undvrgone a suocesúil nrmaround or thar Sunbeam's fin¡ncial

performance had not improved in rhe mannø pesented þ Sunbeam's management and audited

financial stsleme¡ts. MS & Co. admits úat on lvla¡ch 18, 1998, it leaned that Sunbeam's first

Qr¡artsr 1998 sales u/ere "soff." Sr¡ubeam insisted that its sales would meËt çxpoctations, but MS

& Co- iûsisted that Surrbear¡ issue a press relea¡e ¡o ìilarn the uu¡*et of the sofrening eales.

73
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Additionally, MS & Co, rÈceived two "confort letts¡s" tom Srmbeam'e auditors, Arthrr

Àndereeo- MS & Co. performcd alt of its obligations Bs an und€fi¡rita of Suabcan seourities,

MS & Co. denies that it hed any role in thc aocormtingþitgurenß ilescribcd b the conptaint, or

any,obligationt to audit or inaepeúdently examine Sunbc¡n's accounting rccords. MS & Co.

d+',ieo th* it owed any dutias to CPH. MS & Co. lacks sufficiÐt tnowtedge or information to

form a belief as to the tuth of any rcmralniug allegarions contained ín Paragraph 58 and

coruequontly denies them.

59. MS & Co, admits rhr on March 18, 1998, it leamed that $rnbeam's Êrst qrurrÊr

1998 sales wsre ((soft." 
Sr¡obeam insistÊd that its sales would mett ocpectations, but MS & Co.

insisted thal Sr¡nbeam issue ¡ prçss rcleâÊo to wam the mukct of fho sofieníng salæ,

Additionall¡ MS & Co. received two .to¡fort lettÊ$', ñon Sr¡nbeam's aud,itors, Arthw

Anderser. MS & co. perfornrcd ¡ll of its obligalions as an uniteru¡riter of sunbearn securities.

MS & Co. demies th^at it had any role in the ncoounting judgmcnts daçc¡ibsd in the Complaiut, or

any obligations to ar¡dir or independently examiuc Sunbeaq's accounting rccords. MS e,. Co,

denies lhnt it owed aoy dutics tô CPH. MS & Co. daies aU remaining allegations contaiued in

Paragruph 59.

60. MS & Co. âdmiß that Sunbeam issued a prese releaso on March 19, tggg thar

included languagc selec{ively quoled in Paragraph 60, MS & Co. fiutber Êþtcs that thc March

19, 1998 press release contained thc following additionat statemenf onitted, in the Complaint:

@ 015/024

Cautionary Statemert¡ - Stetecrcnts cmt¡ined in this press relcasq incluiling
slat¿ments rclating to the Company's expsctarions regarding anticipated
performance in the firtlrre, a¡e "forwa¡d looking state,nentq" as such t"rrr ts
defined in the Priv¿te Securities Litigation Reform act of 1995. Actual rseultÃ
couid differ materially ñom the Company's slatemonts in this release regarding
its erryeltatiorg, goù or projccted rgults, due to vrious factors, inchaiq; ûocã
set forth in the Coapany's Cautio!åry Stat€ments b,ontains i¡ its Annust n pott
on Form l0-K for its fisoal year cndcd Dæe,nber 3t, l9g7 filed wirh the
Securitics and Exchange Commission.

(lufarch 19, 1998 Press Rcleas€ (E:c 6).)
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61- MS e co. åd¡¡¡its that Srubeam.issued apress release ouMa¡ch 19, lgg8 that

inciuded langrage selectively çoted in Paragrdph 6t, Ms & Co. ff¡rther ¡talles rhst the lvfarch

19, 1998 press releace conrained the follou'ing addition¡l úaæmen! omittod in the Complaint:

Ceutionary Statement¡ - SÎateme,nu contained in thie prer* release, including
statêmeots xelaring 

^to 
the compmy's oçectations regardiug anticipaæã

pcrformance in the firture, are ,.forward loou,¡g ,tot -*ti," as-such tÀ b
dsfined in the kivate Secruities Litigation Reform act of 1995. Acn¡st ¡cs¡¡lt¡
could differ materially ñom.the'Company's staten¡enß ìn lhis ¡elease o"goAog
its expectations, goals or projccted resutts, due ro va¡ious factors, inclu¿¡"; th;;
sct forth in the Compmy's Cautionary Statcmeots contaln¡ in its Annuâli.p.;
ou Fo¡m IGK for its fiscal year ended Decsmbef 31, lW ûled with the
Sesudtics and hohange Co¡nsri¡sion.

(/d.) MS & co, deuies all remaining allegations containcd in paragraph 61.

62. MS & Co. denies the allegation th¿t it knew th¡f the 'shord[all from amlysts'

estimates was - . . caused by Sunbeam's acceleration of 1998 sales into the fourth qrurter of
lgg7.' MS & Co. laoks sufficimt knowledge o¡ information to fôr¡u a bclief ss to lhe tuth of
nny remaining allegatioas contained in paragfâph 62 anil mnsequrntly deniee them.

63. MS & Co. denlcs the allegations contained in paragraph 63.

64' MS & Co. spccifically itenies that it "knew that a ñ¡ll aud truthñ¡I discloswe . . .

would doom the debe,th¡e offcring" or that it had any loowledge rhat tho p¡css release wss

untuthftl orotherwiËemisl¡qrting. MS & Co_ deaìcs thoallegations containcd in pu.aglaph 6a.

65' MS & Co- droies thc allegations contained in Paragraph 65. To the extent that

this Paragreph quotes the Merger,A,greement, that docum@t speaks for ifself and contsdicts the

allogations contained in the Complaint

66. MS & Co. Iacks sufñcieût htowledgo or information tq fr5tr a bclicf âs to the

Euth of the allegations cout¿ined in paragr4h 66 and consequently denies rhery¡.

67. MS & C-o. denies tho allegatiorrs co¡rtaincd in paragreph 67.

68' MS & Co. lacks sufficie¡rt lcrowledge or information to form a bclicf ss to thû

fruth of lhe allegations contained in paragraph 6g and consequently denies them.

l5
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69- MS & Co. admie ùat it continued to ser¡,e as Srmbeam's investment banker, urd

continucd to prqrare.to clos€ the debemu¡¡e offcring and the acquisition of Cole,naq bì¡t d€ßies

auy krowledge E¡¡ to the alleged ålsity of the Ma¡ch 19, 1998 prcss rclcasc, MS & Co, de,nias

the ¡emaining allegations containeùin Puagrçh 69

70- MS e Co' ¡dmiæ tbat throu$out its serr¡icc to Srnbcam, IvfS & Co. cmployca,

includÍng Tþee, spoke via telephone with represenratives of Sunbearn. MS & Co. denies any

hrowledge that the press rcleqse was uutrrthfi¡l or othcrrviee misteadiag. MS & Co. laû,ks

zufficicnt loowledge or infomntion 1o fo¡m ¡ belief a¡ to the tnrrh of the reaainiqg allogarions

contained in Pamgraph 7O md consequmtlydaies them.
'71' 

MS & Co' arlmir¡; that it received "cornfort lottetrs" froq a¡th¡¡r Andersen !vl,S &
Co- denies tlro allegation that it Inew that "Sunbean's eamiup for the first quæter of l99g wcre

going to miss WaII St'est ana¡ysts' earning orpectations.* MS & Co. tacks gr¡trcieoi Inowledgo

or information to form a belief,as to the truth of thc rcnrainbg allcgations contaíned in paagrgpú

7l and consoqueatly denics thetu-

72' Ivf.S & Co. adûdÎs that it continucd ûo pr€pare to close both thc debearü¡rc otre¡ing

and the acçisition of Coleman. Ms & c?. de¡ries ary allegation of ils .taviqe 
dlrccrly

partioipated in rnisl€ading CPH and othe¡ investôß." MS & Co. responès ùat the allegæion tbat

Ms & Co. "hnd a dr.rty to disclosc the true facts" to C?H is a legal coirclusion to which uo

lcspolrsE is required. MS & Co. dmies t[o re¡¡aining atlegmions contained in parugaph ?2.

73. MS & Co. admie that it recsived coupensation fo¡ inveshnent barking work

perbmed'by MS & Co' for Sunbeam, Iì/LS & Co. denies the allegation that it f8cilitated

Sunbeam's ûaud. MS & co. lacks sutrcieüt howledge or information to fom a belief as to lbe

tn¡th of any rernaining allegationc contained iu Paragrryh ?3 and conseqüca1ly denies thern.

?4' MS & Co. admits that on March 19, 1998, Sunbeam issued a press releæo which

stefed that "¡et sales fo¡ the füst quarter of 1998 mry be loïver rhân the range of Wall SUeet

analysls' estimat¿s of $ZB5 million to $295 miltion.', MS & Co. Iacks sufficient knowledge or

øolt t o24
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78.

forthhereh-

79.

80.

8t,

82.

83.

TABLTON FIELI]S lrPB

Ms & co- r,çeats aud realleges its rcsponsea to porøgrapbs 1 tbrough 7? as if sct

MS & Co. donics the allegatione contained inparagrqh 79.

MS & Co. de,nies the allegations containeit in pægraph g0.

MS & Co. daries the allcgations contained in puagraph gl.

MS & Co. dmics the allegation mnhinedinpragraph 82.

MS & Co- deniec the allogation contained iu paragrqph g3,

ø 018/024

information to fomr¡ a bclief as to the tr¡¡tb of thc rcrnaining alþations couroined in paragrryh

J{ ¡nd ç6¡6squently denies them.

?5- MS &, Co. Iacks sufEcie.ut howtedge or informatioq to fo¡m a belief as to tho

truth ofthe allegations contained in paragraph 7j and consequørtly rlenies the,m.

76. ¡dS & Co' admits thnt it advocated issuing apress rplease to wün the mqket of
the sofiening s¡les, but å*i"t rhat i1¡spresented ùat Sr¡nbean's o¡les would exceed annlysts,

projcctionsi MS & co. denies the rcrnaining allegatimr coaained in paragraph 76.

77. MS & Co. lack¡ rufficient knowledge or lnfomration to forrn r betief as to üe
kuth of fhe allegadons contained in paragnph zz and consequently deniee thcm.

Cou+Î I - Fraudulrnt Mi¡reofçe¡tadon

Coqnt II - Aldlns atrd Abetsre Fr¡ui

84. MS & Co. repents a¡¡d realleges its responses to pa-aerflphs I through 77 as if eet

forthherein.

. 85' lvfs & Co- Iack zufiúcient krowlcdge or iuforuratiou to foru a belief as to the

tt¡th of the allegations contained in paragrqh g5 a¡rl consequently denies thm.
86. MS & Co. donies thc allegation contained in paragraph g6.

87 ' MS & co. ad¡nils tha! beginning in mid-1997, MS & Co. eerved as an ínvest,acdt

banker a¡d r:¡¡derwriùer for Sunbearn. MS & Co. edr¡its tbat it attemptcd io idøtify a psrty

t7
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interested in purchasing Stmbc¡m, and that those effo'¡ts wcre ultim¿tely uneucccssfut. MS &

Co, admits rhat it recor¡mcnded that Subeam's mrragement consider acquiring other

companies insteâd and suggestd as ie ooumon in corporate nergvrs and acquisitiotrs, lhÂt

Suùeam considcr using Sunbenm stock as part of tbe considelation for such au acquirition MS

& Co' denie'ç that it hsd any knowlcdge a¡ ûo the accuracy of thc valuc of Subcam's stock, or

thât Ms & co. knew (or ever suspectud) thgt the \¡alue of srmbeam'g stock hnd been

'taudul entl y infl aßd-"

MS &'Co. admits th* it ûcil¡tafed comnrnicatious bstween Sr¡nbeam and

Colemen, br¡t dcnie.s that it in any u,ay frcrsuaded" CPH to sell its into¡est in Colerran-

MS & Co, admits ùat on Ma¡c,h 18, t9g8, it leâmed úat Sunbe¿m's first guårrü

l99e sabs weIE '"sofr." Sunbeam insisted ùåt its sales would meet orpeotationx, but ì"fS & Co.

insisted that Sr¡¡bcam issue n press releaso to wam the narkef of thc softroiug oalos.

^Additionally, MS e co. received two "coûfort letters' ûom srmbenn's aud,ítors, .Ardrur

Ardcrsen- MS & Co. performed all of it¡ obtigations as m ìrndetrwriter of Sr¡nbcam securities.

MS & Co. admits that the cor¡vertible dsbcnhueõ wero prcs¿rted ûo potentiat

investots at a scries of "road shosf' meetings a¡¡d co¡ferecrce cals. MS & Co. adq¡its lh¿t it

reviaved "n¡l commented on the offøing m.rqorandtm and other mate¡ials u¡ed to proseat thc

debeohues m poteotial invæton. MS & Co. dearics üc rc,naining ollcgations contained in

Paragtqph 87,

88. MS & Co. demies ihe allegations containod in paragnph gg,

Cou4g [I - Conspirao'

øo1st 024

89.

forth he,rein

MS & Co, repeats and realloges its resporses to paragraphs i ihrougþ 72 as if sct
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90- MS & Co. denies the allegrtiorno contaiüed in paragraph 90.

91' MS & Co. admib thst it served a¡ a finencial advisor to Sunbe¿m and an

underlrrdter of Sunbenm securities, but deuies thåt it in any way comrritted *oyert rcs in
fi¡rtherance of a conqpiracy." MS & Co. dec¡ies that it performeil an rndepørdeirt ñ¡ancial

anatysis of Sunbem; to the sonhsry, MS & Co. informed CPH ûat it was telþg solely on

fi¡a¡cial data arrd info¡¡¡¡¡ie¡ providod io it by Sunbon¡¡¡ and Arthur Anderscn, lvl^S & Co.

ad¡rits that it wderwrore the $750 million convertible dcbeature otrering. Ms & Co. dcniec the

rcma¡nine allogations coutnined in pæagraph 9t ,

92. MS & Co. denies the allegationr contained in paragraph 92.

Cou¡t IV - Negllqe,Bt Mfurepr€f ent¿tion

91' lYlS & Co. rcpeatr aud rcalleges ita responses ûo Paragrqhs I tl¡ough 72 ss if set

forth herein.

94. MS & Co. admits thet it s€ryed as a financial sdv¡sor to Sunbeuu and m
underwriter of Sunbcam secruities, 'MS &, Co. reeponds rhat thc allegdions- cootained in
Paragraph 94 constitute legnl conchuions to which no roßponse is rcquired- Âlternatively, MS &
Co. denies theftmshing allegdiqns cætained hpamgrapþ 94.

95. MS & Co. denies thc allcgations cont¡ineil in paragraph 95.

96, MS & Co. rleu¡ios the allegations cont¡iqed in paragraph 96,

A.FFTRTIÍÀTIVE DEFENSES

In eddition to the foregoing rcsponses, MS & Co, flssorls the followi¡g affrmativc

defenses to the claims statèd in CPH's Complainr MS & Co. does not assume the bu¡den of

proof on thess defeirscs wherc the zubs¡mtive law provides othcnrise-

@o20/024
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Fir¡t Afllrm¡tlve Ilefense

CPlfs claims must bs dismissed onþrun non cot*øúens 8rouuù pursnant ûo

FloridaRule of Civit hocedure 1.061(a).

Secon d âîft rm¡tive Dcfe¡sc

CPH's allegsd claims arc bared, in whole or in parç for failurc to Etate a clqim

ùpon wbichælief can be grantcd.

. Thi¡d.AffirmEtiveDefc¡¡e

CPH's alleged claims are barred, in whole or in pa4 by the doctine of laohes.

Fourtù Affirq€r$yg Defense

CPH's allegcd clains a¡c buuc4 in r+àole or in perq by ùo doctine of estoppel

Ì'|ft h Afl Im a*vq.Ðefense

CPH's alleged claims arc baned, in whole or in part, by the doctrine of waiver.

Sixth Affinnaüve Defçnse

CPH's alleged claims are barred, in whole or in parq by the doctine of unclea¡r

hands.

Seventh Afrrrmative Defense

CPH's alleged claima a¡e baneq in whole or in par! þ plaint'rtrs åi¡nc to

mitígate ite dam¡ges.

Elshth Afli¡mative PefenrE

CPH's alleged claims are bsrred because CPII hâs experieoced no damages, and

anyclaimed loss is speculative snd/or was avoidable,

Nl¡th âflirmative Defen¡e

CPH's alleged clairns are barred, in uihole or u¡ part, bccausc the ctrírned injuries

werc notpmximatcly causcd by any acts o¡ omission¡ of MS & Co.

@021t024
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Teqth .ô.flirmntive Þ..e&n¡e

To rhe errtent CPH's fraud clsim rclles on nondiscloswq that clsün is baû€4 in

wholc or in p¿u! becau¡e MS & Co, was under no ôry !o discloae.

Ele,venth Affi rmafl ve Ðofe¡ ¡ e

cPH's cl¿ims are barrd in whole or in part, bÕca¡rse of MS & co.,s rspeåted

dísclaimers of ¡eli nnoe.

Twelhh AfErmetive Defeose

Any fi¡Uue claim by CPH for prnidve darnagæ is bãrre4 in whole or in port,

because (Ð tle allegedly torûrous conduct is not gross, wuoton, wilrftL or othe,nyise moraily

culpablo; and (ü) tbe alleged cond*t wa¡ not part of a pafiern dirccted at the public genaally.

21
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WüERßFORE, MS & Co. delries that CfH ie e,rtitled to anyrelief whatsoever,

ead to the extent ttnt CPH should rccovgr any damage awsral, that awõìd ehould be ofßet by

CPH's failure to t¿ke appr,opriøte steps to mitþate its dãnages. MS & Co. rc.spectfirlly requests

that the Court enterjudpeot fo¡ MS & Co, diuissingthc complaìnt with prejudice, au,ed MS

& Co. its altorneys' fees, costs a¡d expenses, and grant such othcf, and further ¡elief'as nây ¡r9

just urdp'roper.

Ðated: Junc 23, 2003 Submitted,

ø 023 / 024

Ianno, Jr. (EL #65
lON FIELDS

222LakeYicw Avcnuc - Suitc 1400
ÏVcst Palm Beach, HL 33rt0l
Telçhonc: (561)ó59.7070
Facsimile: (561) 659-736S

Thomss D. Yamucci, P.C.
ThomasÀ Clårs
I¿¡i¡sa Parle-Cæes 

'

Brett H. McGu¡k
KIRKI.AND &ELLIS
655 I5ù'sftct,N.\V., Suitc tzoo
tffsshington, D.C.2@05
Telcphono: (202)879-SO0O
Fsccimile: (202) 879-5200

ÀrtoRnEys FoR DEFDNDANT,
MoRc¡,x Sr¡m.gy & Co l¡tconponÂTtD-

)

rr.,
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CERITFICATE OF SER\¡ICE.

I IIEREBY CERTIFY that a fue and correct copy of the has been firrnished by

Federal Express to all corrnsel ofrecord listed below on this oflunc,2003.

SEPH IANNO, JR.

@024 to24

John Sca¡ola
SEARCY, DENT\TEY, SCAROLA,
BAR¡IHARDT & SHIPLEY, P.A.
2t39 Palû Beach I¡kes Boulevard
West Palm Beach, Florida 33409

Cormsel for Defend¡nts

Jerold S. Solovy
JEr\bt-ER & BLOCrÇ LLc
One IBM Plaza
Suite 4+00
Chicago, Illinois 6061 I

Corumol forDefendants

wPÐ*ú65t60.r
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COLEMAN (PARENT) HOLDINGS INC.,
Plaintiff(s),

vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

MORGAN STANLEY SENIOR FUNDINGO NC"
Plaintiff(s),

vs.

MACANDREWS & FORBES HOLEINGS, INC.,
pefendant(s).

Jerold S. Solovy
Ronald L. Marmer
Jeffrey T. Shaw
JENNER & BLOCK LLP
One IBM Plaza
Chicago, IL 60611
(312)222-93s0

IN THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH, COUNTY,
FLORIDA

CASENO. CA 03-5045 AI

CASE NO. CA 03-5165 AI

I

APPENDTX TO COLEMAN (PARENT) HOLDINGS rNC.'S
MOTION FORA RULE TO SHOW CAUSE

Jack Scarola
SEARCY, DENNEY; SCAROLA,

BARNHART & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33401
(s6l) 686-6300

16div001523



TABLE OF CONTENTS

Stipulated Confidentiality Order of July 31,2003

Order of December 4,2A03

Transcript of Proceedings, Novemb er 25, 2003

Transcript of Proceedings, February 20, 2004

Complaint inMorgan Stanley & Co. Incorporated, et al. v. Arthur Andersen LLP, et al.,
No. 2004 CA002257 )OOü MB, March 1,2004

Complaint in llachovia Bankv. Arthur Andersen LLP, et al.,
No.2004 CA002256 ÐOO( MB, March 1,2004

Tab

2

J

4

5

6

16div001524



L

16div001525



IN TIIE CIRCT.'IT COT'RT OF TIIE FTFTE,ENTN JUDICIAL CIRCUTT
. IN AFID FOR PALM BEACH COI'NTY' FLORTDA

coL¡MAN (PARENÐ HOLDINGS INC.'

Plaintiff;
v-

MORGAI.I STAI.ILEY & CO., INC.,

Defendarit.

CaseNo.: 2003 CA 005045 AI

Judge Elizabeth I. Maass

STIPULATED CO¡üIDENTIALITY ORDER

The parties hereto bereby stipulate and agree to the following Confidentiality

Order:

l. Sçooe of Order. This Order shall apply to all non-public and Confidential

(as bereinafrer defincd) materials produced in this litigtion and all testimony given in any

deposition by any party to tbe litigation or by any psrson or entity that is not a party hereto (a

.hon-part¡f), to all non-public and Confidential information disclosed by any party hereto during

the cor¡rse of the captioned litigation and to all non-publis information disclosed to any party

hereto by any non-party in response to tþe service of a zubpoena or notice of deposition on a

non-party in connection with the captioned litigation ('Litigation Materials')'

Z. This Order shall not apply to any document, testimony or other

information that (a) is already in a receiving party's ¡tossession at the time it is produced' (b)

becomes generally available to the public other than as a result of disclosure in violation of this

Order or in breach of any other legal obligation, or (c) becomes available to a party other tlmn

through voluntary or required production from a person or party who obtained the documenl,

)
)
)
)
)
)
)
)
)
)

EXHIBIT
!oo
a I

testimony or other information without any confidentiality restriction'
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3, Litigation Materials and tbe information derived therefrom shall bc used

solely for the purpose of preparing for and conducting this litigation, and shall not bc disclosed

or rised for any other purpose.

4. Any party or non-parry may dasþate as "Confidential" any Litþtion

Marerials or portions thereof which O1 nartf or non-party believes, in good faith, constitute,

contairl reveal or rcflect proprietary or conf¡dential tade secrets or technical, business, financial

or personnel information of a current natr¡rc. If a party or non-party produces Litigation

Materials that have baen produced in another litigation or to any govcrnment entity and sucb

Litigation Materials have bcen designated confidential or rücrc accompanied by a request thar

confidential trea[nent be accordcd them, such Litigation Materials ,l"tt U" deemed to have been

desþated..confidential" for purposes of this stipulation and order.

j. Any documents or other tangiblc Litigation Materials ¡nay be designated

as 
..Confidential" by marking every sucb page'€onfidential'or by informing tbe other party in

writing tbat such material is Confïdential,. Such mækings $'ill be made in a manner whicb docs

not oblitèrate or obscure the content of tbe document or other tangible Litigation Mate¡ial. If

Litigation Material is inspected at the choice of location of the party or non-party producing or

disclosing Litigation Materials (a "producing party'), all sucb Litigation Material sball bc

presumed at such inspection to have been designated as Confidentiat by the producing party until

sucb time as the producing party provides copies to the party that requested the Litigation

Material. production of Confidential Material for inspection and copying shall not constitute a

waiver of confidentialitY-

6.. Depositions or other testimony may be designated "Confidential" by any

one of the following means:

-2-
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(a) stating orally on thc record, witb reasonable precision as to the affected

testimony, on the day the testimony is givan that this information is "Confidential"; or

(b) sending wriüen notice designating, by pafe and line, tbe portions of the

. 
transcript of the deposition or other testimony to be teated as "Confidential" witbin l0

daVs aftl receipt of the uanscripts'

7. The entire transcript of any deposition shall be treated as Confidential

Matefial until thirty days after thc conclusion of the deposition. Each page of deposition

transcript designated as Confidential Materiat sball be stamped, as set forth in paragraph 5 above'

by tbe court rePorter or counsel.

. g. In the eve¡¡t it becomes neoessary at a deposition or hearing to show any

Conf¡dential Material to a witness, any testimony related to the Confidential Matcrial sball be

deemcd to be Confidential Matcrial, and tbe pages and lines of thc Eanscript that set forth such

testimony shall be stamped as set forlh in paragraph 5 of tbis stþlation'

g. Litigation Materials designated "Confidential" and any copies thereof, and

the information contained thcrein, shall not be given, shown, made available or communicated in

âny u¡ay to anyone except:

(a) The Cirsuit Court of the Fifteenth Judicial Circuit in and for Palm Beach

County, Florida (the'Court') (including Clerts and other Court pefsonnel)' Litigation

Materials designated "Confidcntial' and. any copies thereof' and the information

.contained 
therein, that are filerl with the court or any pleadings, motions or otber papers

filed with the court, shall be filed under scal in a separate sealed envelope conspicuously

marked ..Filed Under Seal - Subject to Confidentiality Order," or with such other

markings as required by Court rules, and shatt be kept under seal until ñ¡rther order of the

-3-
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Court. Where possible, only those portions of filings with the Court that disclose matters

designatcd 'Confidential" shall be filed under seal;

(b) cor¡nsel to the parties, including co-cormsel of rccord for the parties

actually assisting iú the prosecution or dcfense of this litigation, and the legal associates

and clerical or other support staffwho arc employed by such counsel or attorneys and are

working under the express direction of such counsel or attorneys;

(c) parties and cunent officers and employees of parties to tbc cxtent

reasonably decrned nccessary by cormsel disclosing such information for the purposc of

assisting in the prosecution or defensc of this litigation;

(d) oútside photocopying, graphic production selices, litigation supPort

services, or investigators employed b¡ the parties or their cotmsel to assist in this

litigation and computer personnel performing duties in relation to a computerizcd

Iitigation systcm;

(e) any person wbo is a witness or deponent, and his or her counsei, during

the course of a deposition of testimony in tbi3litigation; ' '

(Ð any person who is a potcntial fact witness in the litigation, provided,

howeveç that a person identified solely in ttr¡s subparagraph shall not be permitted to

retain copies of such Litigation Material;

(g) court reporters, stenographers, or videographers who record deposition or

othertestimony in the litigation;

(h) experts or consultants retained in conncction with the litigation;

(i) any person who is indicated on the face of a document to have becn an

author, addressee or copy recipient thereo{, provided, however, that a person identified

4-
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solely in this subparagraph shall not be pcrmitted to retain copies of such Litigation

Material; and

(i) any otber person, upon wri$en consent from the parly or person who

designated such Litigation Materials'Confidei¡tial."

10. Before any person inch¡ded in paragnph 9(Ð or (h) is given access to

Litigation Materials designated "Confide,r¡tial,'and beforc any person included in zubparagraph

9(c) is pcrmitted to retain any copy of Litigation Materials designated Confidential, such person

shall be provided with a copy of this Order and shall acknowledge in a written statemcnt in the

form provided as Exhibit A hereto, that he or she read tbe Order and agrccs to be bound by the

terms thereof. Such execi¡ted forms shall bc retaincd in thc files of counsel for the party who

gave access to Litigation Materials to the person who was provided such acccss, Such executed

forms shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a

showing of good cause is made and the Court so orders.

tl. The inadvertent production of privileged or arguably privileged materials

shall not be determined to be eitber: (a) a general waiver of the attomcy-client privilcge, tbe

work product docüinc or any other privilege; or (b) a specific waiver of any such privilege with

respect to documents being produced or the testimony given. Notice of any claim of privilege as

to any document claimed to have been produced inadvertently shall be given within a reasonable

period of time after discovery of the inadvertent production, and, on request by the producing

party, all inadvertently produced materials as to whicb a claim of privilege is properly assertsd

and any copies thereof shall be returned promptly'

12. Nothing in this Order shall prevent any producing party from disclosing or

using i15 own "Confidential" Litigation Materials as it deems appropriate, and any such

disclosure shall not be deemed a waiver of any party's rigbt or obligations under this Order with

-5-
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Material a reasonable opportunity to object to the disclosr¡re in open cor¡rt of sucb cotlili'

Material,urdnothingbereinshallbeconstruedawavierofsuchfigbt.toobject.

2|.Writtenfioticeprovidedprrrsuafittolhisordersballbemadetocgtbf

recordby facsimiþ 

The provisions of tbis order shalr sr¡rvive the finar termination #

for any retained Confidential Litígation Material

COLEMAI'I (PARENÐ HOLI'INGS' tNC'

tbereof.

MoRGAN stÑ¡l'gy & co'rNe

Jobn

2139
West

lanno' Jr.

Thonas D' Yannucci' P'C'

lbomas A' Claro

BrettMcGurk

ffif:åÈ.î¿b8;ú!'!200

Ierold S. Solow
Ronald L'Marmer..
RobertT' Markowsn
Deir&eE' Connelt, 

^

'mftiiffJ'il**
Cbicago,lL 6t'olI

SO ORDERED;

Ttris daY of '
2003 .rs

coPIEsPROVIDEDTocoIJNsELoFREcoRDoNTIIEATTACHEDLIII

-8-
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COTINSELLIST

8iilåiål,tì#S*" HoLIlrNGs INc' ffðiå'^il3':iiiläï & co, INc'

Cnru.roxFrelPs, P'A'

IosePblaono' Ï':.ltTui .,oOO

'.33.liHil*ft;33401

i'Jï' 8:i]::".iiii
KJR¡o¡¡¡D & Et¡ts
õ"tt^O'Vannucci'P'C'

P:ffit'?ffi-ïl,*u',""*
iiln:ing,on, D'c' 2ooo5

iil*f#;g',-gn

SEÀRCY DE.TT.TEY SCIROT.¡
"äìi"**t& $ryLEY P'A'

ffirl'åfiffi.
JrxNen&BroclÇ-LLC
Jerold s' solovy' Þs9'

[""¡¿ L. Marmer'Esq'

iöñi. Markowski'Esq'

*:i;'hÏ#'Ji,å'i;'*

i*rnti"l:ååhu

n-
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COLEMAN (PARENÐ HOTDINGS INC,

Case No.: 2003 CA 005045 AI

)
)
)
)Plaintiff'

MORGAN STANLEY & CO"INC,

Defcndant.

l. ' MY addressis

2. My Prcsent emPloYø is

Judgc Elizabetb l' Maass

AND

declare undupenalty of pøjury tbat:

)
)
)
)
)
)

v

ExhibitA

otr

L

3. My present occupation or job description is

4. t herebY certifY and agree that I have read and uderstand the þrms of the

actions' I further certiff that I will not use

Confidentiality Order in the above-capioned

than this titigation among tbe parties' and will

"Confidential- information for ury purpose other

þ be disclosed to anyone not expressly

not disclose or causc 'Conf¡dential" information

I agree to be borurd bY the terms

permitted by the Order to receive "Confidential" information'

and conditions of the Order'

S.Iunderstandthatlamtoretaininconfidencefromallindividualsnot

expressly permitted to receive information designated as "confidentiar," whether at homg Or at

A-l
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t

r --^^:rrõ thieh havc been designated as "Confidential" aûd

\r/orh all copies of any matcrials I receive whisb bavc been de

that r wí, carefully niainuin sucb materiars in a containø, drawer, room of other safe place in a

mafifier consistent with the order. r acknowledge that tbe return or destn¡ction of *conñdentiaf'

materiar shalr not relieve me from any other continuing obligations imposed upon me by tbe

Order

6.

Date:

Docr¡¡røtl'¡o'91236

I stiputate to tbe jtuisrliction of tbis Court'

A-2
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r"o
5/2003 l?:O5 FAl. @ooztott

IN TI{E FIFTEEtITI{ JUDICIAL CIRCIIIT
IN AI.¡D FORPALM BEACHCOUNTY,
FLORIDA

cAsENO. CA 03-5045 AI
CoLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff(s),
vs.

MORGAN STANLEY & CO.,INC.,
Defendant(s).

oRDqR ON DErrE¡rpANT'S MOTTON TO COMPEL pROpUCTIUT OF
SETTLEMENT AGREETi PIYI

THIS CAUSE came bcfore ttre Coun November 25, 2003 on Defendant's Motion to

Compol Production of Settlsment Agreemelt, with all partics and Arthur Andersen well

represented by counsel. Based o¡i the proceedings bcfore thc Court, it is,

ORDERED AI.ID ADIUDGED that theMotion is Granted, in part, andDe,r¡ied, in

part. Defendant shall have access to that document attached hcreto as E¡thibít 1, excluding thosc

pôrtio* redacted by the Courr Tho Court has sealed a complctc copy of tha Scttlernent

Agreement and placed it in thc Court file. The scaled cnvelope shall not bc unssaled or removed

from the Court file without fufher order of this or an appellate court. The undenigned's Judicial

Assistant shall supply Plaintiffs counsel with a conformed copy of this Ord¡¡ on request made no

ea¡lier tha¡¡ l2:ü) noon on December 5, 2003. The undcrsigned's ludicial Assistmt shall supply

Dcfcndant's counsel with a conformed copy of this Order on rcquest made no eulier than 4:00

p.m.,on Decernber 8, 2003. The Court file shall not be released from the urrdcrsigncds

Chambers before 4:00 p.m. on December 9,2003. It is further

ORDERED AND ADII.,DGED that Exhibit dcemcd "Confi denti al" and

subject to the temrs of thc parties' Stipulated entcred July 3I, 2003.

DONE At{D ORDERED in West Palm Beach County,Florida, thisl
day of Decembcr,2003.

Fr IZABETHT. MAASS
Circuit Court ludge

EXHIBIT

*t 2
DEC-ø5-2Aø3 16:1ø f7'¿ 16div001536
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copies fumished, without Exbibit:
Josephlamo, Jr., Esq.

2221-akevtew Ave., Suite 1400

West Palm Bcach, FL 33401

Thomas D. Yannucci
655 15th Steet,l{\ltl, Suite 1200
Washington DC 20005

Joha Scarola, Esq.
2139 Pal¡n Beach l¡kes Blvd"
West Palm Beach, FL 33409

Ierold S, Solovy, Esq.

One IBM Plaza" Suite 4400
Chicago,Il @6ll

MarkF. Bideau, Esq.
777 S. Flagler Dr., Suite 3@E
West Palm Beach, FL 33401

David M. lVells, Esq.
50 N. t¡ura Street, Suite 3300
Jacksonvill e, FI- 3?2V2

@oo3/ot7

rl
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IN THE CIRCUIT COURT OF THE FIFTEENTH .'UDICIAL CIRCUIT
IN AND FOR PÀLM BEACtt'COUNTY, FLORIDA

cÀsE No. 2003-cA-005045 Ar

COLEMAN (PÀRENT) TTOLDTNGS, INC
PlaintÍff,

vs.
MORGAN STANLEY e COMPANY, rNC.

Defendant.

TRANSCRIPT OF THE PROCEEDINGS BEE'ORE
THE HONORABIE ELIZABETH I"IAASS

Fûest Palm Beach, Florida
November 25, 2003
4:37 p.m. - 5;18 p.m.
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APPEAR.ANCES:

SEARCY, DENNEY, SCAROLÀ, BARNHART E SHIPLEY, P.À.
2L39 PaIm Beach Lakes Boulevard
lfest Palm Beach, Florida 33401
Counsel for the Plaintiff
BY: JACK SCÀROLA, ESQUIRE

CARLTON, FTELDS, VÛARD, EMMANUEL,
SMITH & CUTLER, P.A.
Esperante
222 Lakeview Avenue, Suite 1400
lrtest Palm Beach, Florida 3340L-6149
Counsel for the Defendant
BY: JOSEPII IÀli¡NO, ,tR., ESQUIRE'

KIRKLÀND AND ETLIS
655 L5th StreeÈ N.!ü., SuÍte 1200
îüashington, D.C. 20005
Counsel for the Defendant
BY: THOMAS À. CLÀRE, ESOUIRE

HOLLAND & KNIG¡IT, LLP
625 North FIagIer Drive, Suite 700
lfest Pal¡n Beach, Florida 33401
Counsel for Arthur Andersen
BY: HANK JACKSON, ESQUIRE
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3
BE fT REMEMBERED that the foregoing

proceedings \¡¡ere had before the HONORÀBLE ELIZABETH
MAÀSS, in the Palm Beach County Courthouse, Íüest. palm
Beach, Fl-orida, on Novembex 25, 20t3, starÈing at
4:37 p.m., with appearances as hereinabove noted,
to wit:

THE COURT: This is Coleman and Morgan
Stanley. ft's defendant's motion, f think, to
compeÌ production of a seÈtlement aqreement.

MR. IANNO: That's correct.
MR, CLARE: Thatrs correct.
THE COURT: You-all can have a seat.
The first motion I have though, and I

apologize, f didn't have time to go through the
files to try to find this, I see Èhat defendanÈ
has filed certain things under seal or has
tendered certain things under seal, and f hope
that none of them have been filed yet. lfas there
an order entered that permitted that procedure?

MR. IANNO: Yes, Your Honor. Joe lanno;
I bel-ieve that the confidentiality order that was
entered in this case provided for that.

THE COURT: Yourre going to have to tel1 me,
because I thought --

16div001541
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MR. IANNO: f didn't bring the
confident.iality order ¡¡ith me.

THE COURT: Because, obviously, under t.he
Rules of Judicial Adninistration, things can¡t. get
filed under seal --

I'{R. IANNO: ltlithout notice to media.
THE COURT: And all Èhat. Ànd I thought when

I looked aÈ the proposed order in this case,
either I struck through that stuff or f mailed it
back to you guys and said I can't sign this. And
if I haven't done that yet, thatrs why we need to
find that order

I haven't looked at any of Èhe stuff that was
given to me under seal. I need to just give it
back to you. It's not ny policy to look at things
that can't be part of the court record absent a
clear order that permits me to do so.

It could be somehow I signed ít and I forgot.
MR. IANNO: I donrt believe thaÈ the motion

at issue though, Your Honor, was filed under seal.
THE CO{IRT: No, just some of the stuff . I'11

give you guys -- 9{hoever gave me this stuff, frm
just going to give it back.

MR. SCAROLA: I think what was filed under
seal was your reply memorandum.

t0
11
T2
13
t4
15
16
t7
18
19
20
2L
22
23
24
25
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MR. IANNO: ft could be.
THE COURT: I have a couple things under

seal. I got this (indicating).
MR. IANNO: ff I may, Your Honor.
THE COURT: Ànd then you gave me a copy of

it, ¡¡hich f don't want. And then I got this
(indicating). I don't know if that's all of it or
not.

MR. IÀNNO: Okay. This was not filed under
seal, Your Honor (indicating).

THE COURT: I thought it's telling me itrs a
copy of what was filed under seal for me. No?

MR. IANNO: That must have been a mistake,
Your Honor, because that was not filed under seal.

THE COURT: You're comfortable it r"¡asnrt?
Do you want to show it to Mr. Scarola?

MR. IANNO: I think it may have been filed.
It is a response.

f think that was just a mistake, Your Honor,
on this one. That was our reply to Mr. Scarolats
opposition.

THE COURT: Okay. And have you seen this
(indícating) ?

MR. SCAROTA: I have, yes, Your Honor.
T¡lE COURT: Okay. Thanks.

10
1l_
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MR. IÂNNO; These are other motions, Your
Honor, that. are not at issue today.

THE COURT: So r¿hen it says confidential
under seal, it was a misnomer?

MR. IANNO: Yes. It was a mistake. That one
was not inÈended to be filed under seal.

THE COURT: Do we know if it was filed?
MR. fÀ¡¡NO: It may have been.
THE COURT: lthat if it wasn't? Do you want

me to do directions to the clerk saying --
MR. IANNO: You can file that.
THE COURT: The whole thing says

confidential.
MR. fANNO: That can be fiLed. That does not

need to be under seal,
THE COURT: Okay. Thank you.
hlhat did you want to say in support of your

motion?
!lR. CLÀRE: Good morning, Your Honor.

Tom Clare from Kirkland and Ellis in !{ashington on
behalf of the defendant, Morgan Stanley. This is
our motion to compel the production of the
settlement agreement.

lHE COURT: Ríght.
MR. CLARE: I think to understand the context
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of the motion, iÈ's helpfuf to go back in time and
understand the events that led up to this lawsuit
and the litigations that came before this
settlement agreement is the subject of the motion.

In March of 1998, Mr. Scarola's client sold
its interest in the Coleman Company to Sunbeam.
My cLient, Morgan Stanley, was the financial
advisor to Sunbeam for part of that deal. Arthur
Andersen was the auditor to Sunbeam at the time.
After the acguisition was closed, there were
accounting problems discovered at Sunbeam,
management $¡as fired, the auditors v'tere changed.
and litigation ensued.

Morgan Stanley riras never sued by anybody
unt.il Coleman Parent Holdings Company sued us
earlier this year, but all the other litigatì.on
ensued, including claims that were brought or
threatened to be brought by the plalntiff in this
case against Sunbeam, and then a second suit
against Arthur Andersen. Both of those cases vüere
settled.

The settlement agreement between Col-eman
Parent lloldingrs and Sunbeam sras public, a matter
of public record, publicly filed with the SEC
filings. The settlement agreement between Coleman
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and Arthur Andersen vras not.
Andersen has been idenÈified as an important

critical witness in Èhis case. There are partners
and former partners of Arthur Andersen who are
i-dentified in the Complaint as providing a factual
basis for the fraud and negligent
misrepresentation counts that are brought against
usr and therets an issue of setoff. Very clearly
in the case, they were seeking to recover t.he same
damages from us as theyrve already recovered from
Arthur Andersen stating the same allegations of
reliance and the same damages allegations.

So werre enÈitled to know, under the City of
Homestead case in the Third District Court of
Appeals that came down, the position that was
recently re-affirmed by the Nester case that came
down a month ago i.n the Court of Appeals in
support of that. It's relevant.

As wel1, Your Honor, potentially to the forum
non conveniens and ehoice of law motion that werre
going to be back arguing before Your Honor on
December lzt:¡L, to the extent Èhat --

THE COURT: How would it be relevant to
choice of law?

MR. CLARE: To the extent that Coleman
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Parent, which is headquartered in New York, and
its parent company, which is headguartered in
New York, agreed to settle this litigation and
enforce the settlement agreement in the courts of
New York or agreed to be bound by the choiee of
law provision that specifies New York law should
apply, that's relevant to whether New York is an
inconvenient forum for them to litigate this case.

THE COURT: So it's noÈ a choice of law, iÈ's
just an inconvenient forum argument?

MR. CLARE: lrlell, there's both.
THE COURT: How is it choice of law, so I

understand?
MR. CLÀRE: On December 12th, we'll be

back --
THE COURT: Right.
MR. CLARE: -- to argue our motion to

dismiss, and it's our view that the substantive
law of the State of New York applies to their
claims.

THE COURT: Right, but how is -- frm sorry.
I thought f understood you to say that potentially
the settlement agreement between Coleman and
Arthur Andersen will have some bearlng on the
choice of law to be applied in this case.
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I\4R. CtÀRE: I may have misspoken.
THE COURT: Maybe I misunderstood it.
¡,IR. CTARE: ûle're not a party to that

agreement, so obviously, it. doesn't bear directly
on it, but f do think it is relevant to their
expectation that events giving rise to this
controversy arising out of the Sunbeam transaction
will be governed at least in part by New York law.

So that's an addiÈional reason why we think
it.ts relevant. But the primary reasons are the
setoff, the damages claims, ürêtre going Èo need
our experts to prepare damages reports at some
point to submit our expert testimony on damages
and also to evaluate our position, our potential
liability exposure. I'lithouÈ knowing whaÈ t.he
setoff is, it's impossible for my client to --

THE COURT: So are you saylng t.he only part
of the agreement you need access to is the dollar
amount?

MR. CLARE: No, actually, that's not correct.
Under the City of Homestead case, the Court said
the amount and the terms need t.o be disclosed.

' I canrt conjure up all of the reasons why it
might be relevant. Those are the reasons that
I've identified here. There may be a denial of
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liability by Arthur Andersen. There may be an
admission of liability by Arthur Àndersen. There
may be a release of claims coming back the other
direction against Coleman Parent. f just donft
have any idea without seeing the agreement to
understand the relevance of it. And thatrs why
the procedures that Mr. Scarola has suggested,
which is to delay and defer production of this
setÈlement agreement until 1aÈer in the case, is
not appropriate, nor is an in eamera inspection to
review, because having access to the discovery,
wanting to take the depositions of Arthur Andersen
people, therets no way that r^re can tell from an in
camera review or by delaying.months and months
until trial whether werll be able to effectively
cross examine witnesses during depositions and the
like.

It would be a different case if they had not
identified Arthur Andersen as critical to the
establishment of their case-

THE COURT: Okay. Let me see what
plaintiff's position is. Thank you.

MR. SCAROLA: Good afternoon, Your Honor.
.lack Scarola on behalf of Coleman Parent Holdings
Company.
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If I may, l-et me present both the defense and
the Court with copies of some highlighted cases
that I would like to discuss, Your Honor, in the
course of our presentation.

THE COURT: Okay. Thank you.
MR. SCAROLA: Let me begin, Your llonor, by

acknowledging that as the defendants Èhemselves
have stated, RuLe 1.280(b) (1) permits discovery of
all relevant evidence; that is, evidence relevant
to the subject matter of the case, but that
evidence must also be either admissible or
reasonably calculated to Lead to the discovery of
admissible evidence. And we must concede that the
principal case relied upon by the defense, the
City of Homestead, would require Your Honor to
compel disclosure of the a¡nount of this
settlement.

There is language in the City of Homestead
case that has been accurately quoted in the
defendant's brief, and it is that the settlement
terms and amount must be disclosed.

But if Your Honor takes a look at that
opinion, and we're going to go through it together
if you'lI indulge me for just a moment, you¡ll
find that the reference to terms is pure dicta.
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This is a case invoJ-ving the wrongful death
of a seven-year-old, and there were two defendants
named in the lawsuit; an entity called
Meda-Therapy fnstitute and the City of Homestead.
The case, while pending, was settled with
Meda-Therapy Institute and proceeded agai.nst the
city. There was a confidential setÈlement
agreernent -- excuse me. There vtas a settlement
agreement that was entered into, and the city'
according to the opinion, and this appears under
headnote 1, the last sentence in the paragraph,
quote, the city filed a motion to compel
disclosure of the setÈlemenÈ amount. The Court
denied the motion.

The opinion then goes on to say, the mot.ion
to compel shoul-d have been granted, the settlement
terms and amount must be disclosed.

There r¡ras never even, according to the
opinion, a request for the terms, there vras a
request for the amount. And the rationaÌe in Èhe
opinion was that the amounÈ may be relevant to
setoff and the remaining defendant was entitled to
know what that amount r"¡as for Èhat reason.

So the only j-ssue before the Court was
whether the amount should be disclosed. There is
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no reference to any confidentiatity provisions j-n
the settl-ement agreement, so the case is
distinguishabl-e from the standpoint that. there was
no contractuaL obligation imposed upon any party,
at least based upon the opini-on, to keep the terms
of the settlement confidentiaL.

And the Court also observed that a factor
that was t.aken into consideraÈion in this case !¡as
that the defendant seeking this discovery was a
public entity, and the Court found that to be a
rel-evant factor. In the last sentence of the
opinion, the Court says, the case for disclosure
is especially strong, whereas here the plaintiffs
are suing a public entit.y.

The precedent upon which this case is based,
the one cited authority is the case of Smith vs.
TIB Bank of The Keys, another Third DCÀ opinion.
And in that case, a plaintj-ff was seeking
cerÈiorari review of an order compellinçf answers
during the course of a deposition. The plaintiff
had been involved in a prior unrelated lawsuit
arisi"ng out of the plaintiff,s employment with an
entirely separate entity, and the plaintiff
settled that unrelated claim and entered into a
settlement agreemenÈ that did have contractual
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requirements Èhat the terms of the settlement
remai-n confidential .

f'lhen the questions were asked during
depositi-on, the pl-aintiff declined to answer those
on the basis that answering the guestions would
place Lhe plaintiff in violation of Èhe
confidentiality provisions in the earlier order.

The trial court enÈered an order which
recognized the obligation for the plainÈiff Èo
decline to answer guestions thaÈ were within the
scope of the confidentiality provision of the
order, and the trial court fashioired an order that
h¡as expressly designed to gi_ve maximum effect to
the rights of privacy that arose out of the
confidentiality provision and at the same time
provide the defendant seeking the discovery with
relevant and material i-nformation.

So the Court basically said you must answer
these questionsr you are within your rights to
decline to answer questions that fall within the
scope of the confidentiality provision

And if you take a look at the opinion, you
will see t.hat the Court has weighed the right of
privacy and the expeçtation of privacy arising out
of the confidentiality provisions in the
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settlement agreement and'balanced those against
t.he ríghts for discovery, which we think is what
appropriately must be done.

VrIe have also provided the CourÈ with a Fourth
DCA case that reeognizes a general principal that
materials sought to be discovered must properly be
related to the issues involved in Èhe litigation.
That I s a case Èhat has been cited in our brief and
recognizes the fact that Rule 1.280(b) (L) is not
to be used simply for gathering information
regarding settlement possibilities.

And we have given the Court two federal cases
that interpret the identical provisions in the
federal rules and weigh the privacy rights against
the rights to discl-osure and approve a procedure
whereby the Court has conducted an in camera
inspection to make a determination as to whether
any provisions in the settlement agreement musL be
di-selosed because they have the possibilit.y of
providing grounds for impeachment of the settling
party.

bfe think that thatrs the appropriaÈe
procedure for the Court to follow under these
circumstances.

There have been a number of arguments that
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have been made as to potenÈia1 reasons for the
dísclosure of information contained within the
settlement agreement. Those are contained within
the reply memo that Your llonor has not yet had. an
opportunity to see, but if you turn to page 6,
there are individual bullet points that catalog
the bases --

THE COURT: Irm sorry, this is contained
where?

MR. SCAROLÀ: In the reply memo that was
filed by defendants. I'11 just give your Honor my
copy.

There are various bullet poi.nts at the top
that talk about Èhings that. reasonably rnight
appear within a setÈlement agreement and might
provide a basis for some argument that portions of
the settlement agreement are relevant or material.

We are prepared to provide the settlement
agreement to Your Honor for ín camera inspection.
I have it with me today. It's relatively brief,
and you can look at it quickly. you're going to
find, Èo corroborate the representations we have
already made to the Court, there are no
cooperation provisions in the agreement, there are
no provisions t,hat require Arthur Andersen to
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produce witnesses in a particular forum.

THE COURT: How many pages is it?
MR. SCAROLA: Itrs about four or five.
THE COURT: Any objection to my looking at it

now?
MR. CLARE: No, Your Honor.
THE COURT: Okay.
Itts more than four or five.
MR. I.ANNO: Even with my eyes, Your Honor, it

looks singrle spaced.
TIIE COURI: f saw that.
MR. SCAROLA: It is single spaced.
I tried to tab the paragraphs that I thought

might be of particular concern to Èhe Court, and
some of it you'll be able to see just by the
nature of the subject matter dealt with in the
paragraph.

THE COURT: Can you give me just one second
to look at it?

MR. SCAROLA: Sure.
THE COURT: Because I want to get a sense of

what we're talkíng about.
MR. SCAROIÀ: Absolutely.
Your Honor, may I inÈerrupÈ for just one

moment?
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THE COURT: Sure.
$4R. SCAROLA: I would appreciate if Your

Honor would order me to produce that for in camera
inspection.

THE COURT: Oh, yes, I just did. I¡m sorry.
MR. SCÀROLÀ: Thank you. I thought Èhatts

what you were doing-
THE COURT: Thatts what I was doing.
MR. SCAROLA: Thank you.
THE COURT: Okay.
MR. SCAROLA: To conclude, Your Honor, in

addition to those items that are listed in the
reply memo, there has, for the first time, been a
suggestion that if there were a choice of forum
provision contained wLthin that agreement, that it
night have some refevance to the issues with
respect to forum non conveniens, and I think
Your Honor will see from a review of the document
that there is no stipulation with regard to an
appropriate forum for litigation concerninq Èhat
agreement.

So I think that upon review of the document,
there is only one provisíon in the document that
has any relevance or materiality with respect to
this litigation, and that is the issue of the
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amount of the settlement which relates soleì-y to
the issue of setoff, and upon court order, vte are
prepared to make a confidentiaL disclosure of the
amount of that settLement under the terms of the
confidentiali.ty agreement previously entered. Vùe

would designate that as confidential information
in order to restrict its proper use to this case
and make the disclosure with regard to that
a¡nount.

THE COURT: Any objection to my making a
photocopy of it?

MR. SCAROLA: No, not at alL.
THE COURT: Thanks.
!ùas the seÈtlement consummated?
MR. SCAROLA: Yes.
THE COURT: Under Lts terms?
MR. SCAROLA: Yes.
THE COURT: Okay.
Do you accept that represenÈation?
MR. CLÀRE: That it was consununated under its

terms?
THE COURT: Yeah.
MR. CI,ARE: I donrt have any reason to

believe or not believe that that's incorrect.
I ¡¡ould say that this is a non*privileged
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eontract thatfs no different than any other
contract, that I'd like the opportunity to examine
the document to understand and pressure test the
asserÈions Èhat Mr. Scarola has made about the
document, the nuances associated with it that I
woul-d like to explore.

And, you know, the Florida courts --
MR. SCAROLA: I'm sorry, before therers a

rebuttaL --
TIiE COURT: I'm sorrlr you werentt done.
MR. SCAROLA: There's just one last point

that I want to make.
THE COURT: Sure.
MR. SCAROLA: And that is that Florida does

have a constitutionally-recognized right to
privacy. This is private economic information.
There must be a balancing test between that right
t.o privacy and the defendantrs rights in this
lawsuit, and that right to privacy needs to be
taken into careful consideration before any other
terms of this agreement were to be disclosed. Ànd
I sugqest that upon reading the agreement, it is
abundantly cJ.ear that none of the stated purposes
for which this discovery is sought would be served
by the disclosure of any other provision in that
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documenÈ at all.
THE COURT: Okay.
MR. SCAROLA: Thank you.
THE COURT: lfhat did you want to respond,

sir?
MR. CLARE: JusÈ on that last point, Your

Honor, therers --
MR. SCAROLÀ: I'm sorry. Just one last

thing.
Mr. ,Jackson has been rehearsing all day lông

to be able to say with credibility I agree with
everything Mr. Scarola just said, so could we just
give him the opportunity to do that on behalf of
Arthur Andersen?

MR. JACKSON: Your Honor, Hank Jackson on
behalf of Arthur Andersen.

THE COURT: Okay. Irm glad to know that
yourre here. I didn't realize you were here for
Arthur Andersen.

MR. ,JACKSON: f 'm from Holland e Knight.
lile represented Arthur Àndersen in the previous
lawsult and were part of the settlement
negotiations and the settlement.

I'd just like to reiterate that the
confidentiality provision was a material term of
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that agreement, and we believe that to the extent
permissible by law' that it should be enforced,
and lt shoufd only be breached or allowed Lo come
out in the open to the extent that it is cì.early
established that iÈ is relevant. And we believe
that the proper procedure is for the Court to look
at iÈ in camera and to make that judqiment, and
we'd ask that you do that.

THE COURT: Irlhat did you want Èo respond,
sir?

MR. CLARE: On Mr. Scarolars final- poinÈ,
with the Court t s permission, I t 11 hand to counsel
and to Your Honor just some citations to Florida
cases that are aII cited in our brief that make
the point Lhat a contractual confidentialiÈy
provislon cannot be used to subvert discovery.

There's a protective order in this case. hle
will agree to be bound by the full exÈent of the
confidentiality order in terms of disclosing it.
!{e will go one step further and agree to make it
atÈorneyrs eyes only with the proviso that I be
able to show it to a limited number of in-house
attorneys at Morgan Stanley for the purposes of
evaluatihg it for the purposes that lrve
identified for Your HonÕr.

I

:
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So with the confidentiality order, the
balancing test that Mr. Scarola has already
idenLified has already been done. Those privacy
considerations t,hat Arthur Andersen is worried
about about disclosure, nothing's going to be in
the open. This is all going to be treated as the
highest degree of confidentiality under the
protective order that Your Honor has already
signed, and we agree and are willing to accept
those restrictions on our use of it.

THE COURT: Okay. Let me take another
advisement, okay?

Thank you very much.
MR. SCAROLÀ: Your Honor, there is one

additional brief matter' if we could impose upon
the Court. !,Ie had actually set it for an 8:45
hearing this morning, and because of Your Honorrs
crowded calendar, we hoped that we might jusÈ
bring it to you this afternoon.

THE COURT: Sure. tühat is that?
You can take this back, sir. Thanks.
MR. SCAROLÀ: Your Honor, it relates to the

exehange of correspondence with which we barraged
you concerning the entry of an order --

THE COURT: Oh, yeah. Okay.

10
11
72
l_3

14
15
r.6
L7
18
19
20
2L
22
23
24
25

16div001562



0025
1"

2
3
4

5
6
7
I
9

10
l_1

L2
13
t4
L5
16
L7
18
L9
20
2L
22
23
24
25

MR. SCAROLA: -- arising out of a stipulated
agreement between the parties.

If I could hand Your Honor the transcript of
the earlier hearing.

TIIE COURI: Okay. Is it your position there
rrùas a stipulaÈion?

MR. SCAROLÀ: It is absolutely my position
that there was an on-the-record stipulation, Yêsr
Your Honor.

THE COURT: Okay.
MR. SCAROLA: This is the motion for entry of

an order upon stipulation of the parties, and f'11
pull Your Honorrs atÈention to those specific and
brief provisions that indicate that there was
indeed a stipulation.

ff we begin at page 2, f am addressing the
Court at line 13, tt!ùe have come to an agreement,
specifically with regard to the motion to compel
production of e-mails.n

Going down Èo line 18, nFor the record, my

name is Jack Scarola. Irm here on behalf of the
plaintiff, Coleman Parent Holdings. There are two
motions. The first is a motion to compel directed
to Èhe production of e-mails. The agreement that
¡¡e have reached is that the defendant, Morgan
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Stanley, wilJ- produce a witness who is
knowì.edgeable with respect to the retention and
retrieval -- the retention policies and retrieval
capabilities with regard to e-mails. They will
also produce all documents that were submitted to
federal- regulators with regard to Morgan Stanleyrs
e-mail retention policies and reLrieval
capabiliÈies. n

Morgan Stanley was sued by governmenÈ
regulators and paid in excess of a million dollars
for violating document retention policies, and we
wanted to get the documents thaÈ the federal
government obtained in connection with thaÈ
proceeding. So there's an agreement that they¡re
going to produce a witness.

The next part of the agreement appears at
page 5.

THE COURT: Okay.
MR. SCAROLA: Mr. Clare is speaking.
Mr. Clare addresses the Court at line 14. He

says, beginning at line 12, rilust in the interest.
of completeness and while werre waiÈing for the
scheduler t because there was another motion we
were discussing, rMr. Scarola described in broad
outlines what the agreed-upon order would be on
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this other motion. There is one caveat f
explained to Mr. Scarola in the hallway, and we
will work it out between the parties before we
submit an agreed-upon order Èo Your Honor. I am
not aware as I sit here right now what lirnltations
there are right now wiÈhout disclosing to
Mr. Scarola¡s client information vre provided to
federal regulators.tt

Ànd I think that trwithout'r is supposed to be
ttabouÈt dj-selosing, Ûthere are right now about
disclosing. tt

THE COURT: You're saying if there were
regulations in place that would prohibit them from
discl-osing them.

MR. SCAROLA: That's right.
THE COURT: Okay.
MR. SCAROLA: lfhat Mr. C1are is saying is

there may be some restrictions and I donrt know
what they are and f need --

THE COURT: ûüe may not be able to do some of
this stuff.

MR. SCAROLA: Thatls correct. So he ís
saying that.

He says, ¡úùe agreed to provide whatever it is
we can provide."
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Okay? So he's saying, whatever documents
we're allowed to provide, we'Il give t.o you.

He then goes on to say at line 6 on page 6,
rf know there are materials we can provide, I just
donrt know the scope of it.rl

I then speak, and I say, "The only caveat to
that is that there's a commitment that they will
provide good faitb cooperation in obtaining
whatever information is necessary in order to make
full disclosure.'

And Mr. Cl-are says, "That's correct.n
THE COURT: Okay.
MR. SCAROLA: Now, that was the agreemenL.

lùe're going to both provide wiÈnesses that are
going to talk about e-mail retention procedures
and capabilities, and the second part is, theyrre
going to give us everything that they gave to the
federal government except to the extent that they
are prohibited from doing so. And if there are
prohibitions, Èhey are going to provide good faith
cooperaÈion in an effort to try to give us full
disclosure.

That's t,he order that I submitted Èo the
Court, and there has been an effort no$¡ to recede
from that agreement and to change it.
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THE COURT: Do you have a copy of your
proposed order?

MR. SCAROLA: Yes, Your Honor, I do.
I provided the Court separately the original --

THE COURT: Itts attached? Oh, this is it.
Okay.

MR. SCAROLÀ: Did I give it to Your Honor?
THE COURT: I assume so. Yeah. Itrs

attached Èo the transcript.
MR. SCAROLA: Thatrs the one' yes.
THE COURT: Okay. Thatrs fine. Let me just

look at it.
MR. SCAROLA: SuTe.
THE COURT: Okay. And whaÈ's the objection?
MR. IANNO: Judge, Joe lanno. This dispute

centers around one thing.
THE COURT: lfhatrs that?
MR. IANNO: The submission that Mr. Scärola

wants that was provided to the federal regulators
is right. now the subject of a motion pending ín
the Federal Court in the Southern District to
prevent its disclosure. By providing it to
Mr. Scarola, we would be violati.ng or mooting that
motÍon that was filed by a co-defendant in that
case.
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lfhat werve told Mr. Scarola --
THE COURT: Irm sorry, tell me a little bit

more about what yourre saying.
MR. IANNO: Okay. There is a motion right

now that is pending, an action in the Federatl
Distríct that werve cited in our response. Itrs
entitled --

THE COURT: I donrt have your response. If
you have it, that would be great.

MR. IANNO: I do. Here's a copy of our
response, Your Honor.

THE COURT: Thank you. Okay.
MR. IANNO: And rnre've attached a proposed

alternate order to our response. And the case in
the federal court is styled In Re: IniÈial Public
Offering Securities Litigat,ion, itrs pending in
the Southern District of New York in Federal
Court. That motion is directed -- itrs filed by a
co-defendant of Morgan Stanley's in that case --
to prevent the disclosure of whaL is called the
hlells Submission, which is the document that
Mr. Scarola is at.tempting to get.

THE COURT: Irm sorry, who is trying to
prevent the disclosure of this?

MR. IANNO: A co-defendant. There is another

L0
L1
L2
13
14
15
L6
t7
18
19
20
2T
22
23
24
25

16div001568



0031
1

2
3
4
5
6
7
I
9

10
Lt
L2
L3
L4
L5
r_6

L7
1_8

19
20
2L
22
23
24
25

underr^rriting defendant .

TI|E COURT: A private party?
1"1R. IÀNNO: Another private party. They're

saying that this document is prohibited from
disclosure because itrs settlement discussions.
TT
wi

's the negotiations leading up to the settlement
th the SEC, and theyrre saying that settLement

discussions, not the final agreernent, but the
settlement discussions leading up to the SEC
sett.lement are prohibited from being disclosed in
discovery.

That ¡notion, to my understanding, has been
fully briefed and is awaiting ruling by Judge
ScheÍndlin in New York.

THE COURT: These are documents that your
client provided?

MR. IANNO: To the SEC, I believe thatrs
correct, yes, Your Honor.

THE COURT: Okay.
MR. IANNO: And this underwrit,ing defendant,

co-defendant, is saying these documents are not
discoverable in the federaÌ court. lterre
waiting --

TltE COURT: ûrlere they documents drafted for
the SEC or just documents provided to the SEC?
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MR. IANNO: They r.rere drafted for the SEC in
connection with the settlement discussions of the
SEC action that Mr. Scarola referenced in his
argument.

THE COURT: These are e-mails?
I'4R. IANNO: No. ltrs a documenÈ describing

Morgan Stanley's e-mail retrievaÌ and retention.
THE COURT: Oh, I see.
MR. fANNO: It's discussing how e-mails are

stored, how Èheyrre backed up, how theytre
retrieved, things of that nature. Itrs about a
40 or 50*page documenÈ is my understanding of that
document. And it's submitted in connection with
the SEC claims against Morgan StanLey and other
defendants, as I understand that.

What Mr. Clare said when l^re hrere hêre on
November 6th, and it's reflected in the
transcript, is he did not know, and hefs here to
speak to that, but what hras our ability to waive
at the time. And what Mr. Scarola didn't read
from the transcript is when Mr. Clare was here on
page 6 --

THE COURT: Let me get to that. Okay. What
line?

MR, IA,NNO: ftrs line 8. And it's where

10
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33
Mr. Scarola stopped. nAnd I don't !,¡ant to
represent lo the Court that wetre waiving or even
have the ability to waive proÈections Lhat I tm not
av¡are of righL now."

Specifically, this case came up after we went
back and consulted wit.h the client. If you look
just above that on line 4, Mr. Clare says he
doesn't know all the details without consultinq
the cfient.

Ì¡ùhat we had agreed to do on November 6Èh is
go back and draft a proposed agreed order. That.rs
reflected back on page 2, T believe, where the
Court asks you, you expect me to remember this
when you submit a proposed agreed order. ThaÈts
what we were talking about.

!ûhat we've told Mr. Scarola repeatedly and
what werve said in our proposed order, once the
judge rules in New York, if we're permitted to
disclose it, we'1l gj.ve it to you within fj-ve
days. Thatts the only dispute.

If the judge n¡les that itrs not
discoverable, vre canrt produce it in this case
without violating that court order. And what
Mr. Scarola wants us to do, he says, we11, I want
you to go in and waive that proÈection and waive
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the judge's ruling, because if the judge has ruled
today --

THE COURT: He's saying you already did.
Is that right?
MR. SCAROLA: Absolutely.
MR. IANNO: But Mr. Clare when he was here

specificalLy told the Court, and we knew, and the
Court recognized indeed that there may be other
problems with the disclosure of Èhis document.

THE COURT: I¡1e11, let me ask you Èhis.
The way I read Èhat transcript, you-all were

agreeing Èhat unless some federal regulaÈion
prohibits the disclosure' you'Ll make it, and if
it does, you'Il apply, you know, to permit a
disclosure.

MR. IANNO: And werve waived confidentiality.
Írle have done the good faith cooperation and waived
the confidentiality. The only thing we canrt
waive is this federal court proceeding at this
time.

THE COURT: lfhY not?
MR. IANNO: Because therets a --
THE COUBT: Because you donrt want. tor or

because Èhere's something else going on?
MR. IANNO: Itrs another defendant that
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broughÈ the motion, Judge. hle would be mooting
the co-defendantrs motion at that point in time.
À11 the details, Irm not a party, Itm not a member
of the Bar in New York, I don't know all the
det.ails going on in Èhe New York case and why or
why not this document is being prohibited from
disclosure.

But, for l-nstance, if this court rules Èhat
we should disclose the t'üells Submission to Scarola
and at the same time the federal court has ruled
that it canrt be disclosed --

THE COURT: CanrÈ be disclosed to whom?
MR. IANNO: To anyone.
As f understand the motion in New York, it's

to prohibit disclosure of this document in
discovery.

THE COURT: lfellr but that's differenÈ than
saying it can't be disclosed to a non-parÈy.

MR. IANNO: Ìûe11, I think itrs saying you
can't disclose this document to anyone.

MR. CLARE: Your Honor --
MR. IANNO: And maybe Mr. Clare --
MR. CLARE: I only have a little bit better

of an underslanding of this, because I'm also not
a party to this New York action.
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we had reguested in the lfells Process, which is an
enforcement action, that we had to maintain its
confidentiality

THE COURT: As againsÈ whom; t,he world?
MR. CLARE: As against the world, sure.
And if we had produced iÈ to the New York

Times or provided iÈ to Èhird parties, then we
were waiving thís protecÈion, this lrlells
Regulatory Process that we had in place.

And so \¿e're willing to waive that. Morgan
Stanley has said, for the good of this agreement,
we are more than happy to waive that request. The
only thing -- There's this judiciat proceeding
that is determining what is this $lells Process
about. It is exactly the federal regulatory
enforcement process that's being interpreted by
Judge Scheindlin in New York, what, is the Ìrfells
Process.

Íühen you get to a cert.ain stage in the Wells
Process and the parties are contemplating a
settlement, do materials that are exchanged
between the SEC and the potential targets of an
investigat.ion, do they take on the conduct of
settlement negotiations such that they're not
discoverable by third parties? That is the issue
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that's being --
THE COURT: !{hat do you mean theyrre not

discoverable by third parties? ff f enter into a
settlement agreement, while there may be limits or
there may be privileges attached as to what gets
said in the settlement, nothing prohibits me in
general from going and telling everybody else what
happened.

!ß,. CLARE: And the hlells Frocess, in order
to maintain that confidenÈiality, which is a
confidenttality Ín the Ílel.ls Process that
implicates enforcement considerations that it
might get us crossnise with the SEC if we were to
disclose during settlemertt discussions with the
SEC, if we !ì¡ere to go out. and say herers what
r^re're talking about the SEC¡ herers the
enf,orcement proceedLngs that's underlday, here's
$¡hat theytre looking at, that would get my client
potentially crosswise with the SEC.

So therers a 1ot of issues aÈ stake with the
integrity of the lfells Frocess

THE COURT: But the SEC is not sayinq you
canrt disclose this?

MR. CLARE: The SEC ls not a party to the
pending actíon in New York.

I

J
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is somehow related to Morgan Stanley. Ii's a
Morgan Stanley subsidiary or affiliate.

Now, Èhey canrt come before Your Honor and
say vüe're going to provide you with good faith
cooperaÈion to get all these documents whil-e at
the same time through a subsidiary they¡re trying
to get a New York court to enter an order that
would prohibit, us from getting the documents.

And the bottom line is, this proposed order
asks them to do noÈhing that would violate any
existing obligation of confidentiality' but if
there is no existing obligation of
confidentialitlr, they're required to turn over
everything that they have the authority to turn
over. If the authority exists today to turn it
over, we should get it. If it doesnrt exist
today, rde canrt get it' but they're required to
prowide good faith cooperation in helping us to
get it.

THE COURT: Okay.
MR. SCAROLA: that's all that we're asking.

That's whaÈ they agreed to.
THE COURT: Let me take another advisement.
It's his motion, he goes first and last.
MR. IANNO: I have an alternative order,
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Your Honor, on that motion,
THE COITRT: Thank you very much.
MR. SCAROLA: Thank you, Your Honor. I

appreciate your extra tine this afternoon; Ilappy
Thanksgiving.

MR. I.ANNO: Ànd hopefuLly, this is your last
heari-ng before the holiday.

THE COURT: It is now.
Thanks. Thanks. Bye-bye.
MR. IÀNNO: Thank you¡ Judge.
(Proceedings concluded at 5:18 p.m.)
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CERTIFICÀTE

THE STATE OF TLORIDA

COUNTY OF PALM BEACH

Tt Lisa D. Danforth, Registered Professional
Reporter, Certified Real-Time Reporter' do hereby
certify that I was authorized to and did report the
foregoing proceedinqs at the time and place herein
stated, and that the foregoing is a true and correct
transcription of my stenótype notes taken during said
proceedings.

IN V{fTNESS WHEREOF, f have hereunto set my hand
this 1st day of, December, 2003.

LISA D. DAT{FORTH, RPR, CRR
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IN TIIE CIRCUII COI'RÎ OF TI¡E
FrprEENTtt i¡ltDIcIÀú crRotrT, rN Àt¡D FOR

PÀ¡}I BEAC¡I COT'NTT, FIORIDÀ,
cAsE tlo. 2003 eÀ 005045 AI

CþI¡ET{AII (PÀRENT} HOIJDINGS, INC.,

PlainÈiffs,
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l,loRGAll STAIII¡BY & C!., fNe..

Defendant

T ranscript of Proceedlngs beginnlng at

3:30 p.m., and concluding at 4:31. p,m., on Friday,

February 20, 2A04, Èaken aÈ Èhe Palm Beach CounÈy

Courthouse ¡lesB Palm Beach, Florida, before Bhe

Ilonorable nlizabeth ?. Maasa, Circuit Court Judge.

Repolted by Shirley D. King, Professional Court

EXHIBIT

4

ReporÈer
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PROCEEDINGS

THE COURT: Good afternoon. Have a seat-

This ie Coleman and Morgan Stanley. Iùhere do we

want to sÈart?

UR. SCAROLA,: Your Honor, Jack Scarola on

behalf of Coleman Parene. with me ig !lr. rlerry

Solovy, Mr. Ron l,llarmer. and Èlris is Steve FasÈman

{ph}, our corporate representative.

And I think that we are probably in

agreemènt thaÈ tbe first iesue to be dealt with,

which can be dealÈ wlth rather easil¡r. is a

determinaÈion as to Èhe congolidation of the cwo

related pending caseE. And I think Èhat bobh

pårt.iea are in agreement that iÈ is appropriaÈe,

both for purposes of discovery and trial, to

consolidate these related maLters.

THB COIIRT: Ie ÈhaÈ accr¡raEe?

MR. BEMIS: Good afternoon, Your Honor.

IJanrence Bemis wiÈh Kirkland & Ellis on behalf of

l.lorgan SÈanley and Morgan Stanley Senior

Funding.

The answer ie, yes, f think we aÌl agree to

ÈhaÈ.

THE COIIRT: Irm just trying to think,

3

L

2

3

4

5

6

7

I

9

10

11

t2

t3

14

15

16

L7

18

19

20

2L

22

23

24

25

16div001582



1

2

3

4

5

6

'l

I

9

10

1l

L2

13

14

15

16

L7

18

19

20

2L

22

23

24

25

PIN}TACIJE REPORTING, INC
{561) 820-9065

4

mechanic4ìly, how do we wanE to do ÈhaÈ?

MR. BEMIS: Your Hono¡, Èhere is no separate

order on Èhat. l{e did suhnit a proposed order

which nag based oD whal we urtdersÈood was a

sample pretrial compliance order for case

management conference Your Honor had entered, but

the consolidation ieeue, for reagons which escape

me, wag noÈ pue in Èhere, 60 we will need a

separate order ordering consolidatlon.

TttE COIIRT: RighE. But f 'm JueÈ trying Èo

figure out mechanlcally what, we wanÈ tlre clerk to

do wiEh the files and how we would like Èo

proceed niÈh ¿he pleadings.

MR. BEMIS: I, think Èhe way iE,s done is we

puE both case eaptioas on each and file them

accordingly.

MR. SCARO¡rA: EíEher E!¡aÈ or Your ¡lonor's

order can simply direct, us to file all pleadings

under the lower case number and werlL just Ebyle

ewerything under the lower case number. I think

vrhat, otherwise happens is that the clerk requires

u6 to fíIe duplicaees.

TIIE COLIRI: lfe don't want to do thaÈ. I

erant Èo have one place where we look for

everything.
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MR. BEMfS: !{hat I would like, Your Honor,

is not to have the elngle nunber on Ehe casee,

buÈ that boÈb numbers appear, for reasons I¡m

going Eo oçlain. thère may be additional

couneel in Bhis case wbo will bc only in one of

the eaEee and Bot thc other,

THE COIIRT: So are we agreeing ¡rerre

consolídaÈing for all purpoees?

MR. SCÀROI¡A: Yès, Your Honor, boEh

discovery and trial.

MR. BEMIS: Yes, Your Honor.

TIIE COURT: For discovery and trial. Okay.

so we w1,11 use a joint capElon, but wLtb the

lower number lieced first,, and you'll direct the

clerk to place everythLng from now on in the

lower-numbered case?

MR. SCAROT¡À¡ I think that workg.

MR. BEMIS: That's fine, Your Honor.

THE COÌIRT: Okay. Is there a writ.ten moEion

to eonsolidaEe? If so, who filed iÈ?

MR. BE!,|IS: IÈ ig not, Your tlonor. But it,

would normally be sonething that. under Rule 1.200

we would Èake up at this time.

TIIE COURT: No, no. I'm just trying to

think. f'm wriÈing my noÈes go f can do the
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order and wheEher I had to say it was a Joint or

waE it written or oral --

MR. SCAROLÀ: PurBuânt to oral oÈipulation

of Èhe parties.

TIIE COURT: So rde agree it ie a joint, ore

tenus ¡¡otion to consolidate?

MR. BEIIIS: Actually, iE'a in our joint,

urit,ten aÈaÈement Èo the CourË, as you ordered.

that we agreed Èo it, so iE's acEual}y purêuaûC

to a wriÈten staÈement.

THB ÇÐURT: Okay. llhat next?

MR. SCÀROLA: Your Honor, I think thau the

nexÈ matter appropriaÈely addreEsed is the issue

of the Èriat date. I Èhink thaÈ once Your Honor

has made a deÈermination ae to when this case

will be Èrled, then the parÈies are going to be

able to come to an agreement with regard Èo

eet,ablishing oÈher relat.ed deadlines based upon

that trial date-

Àr¡d Your Honor may recall from a review of

our su.bmissions, Ehat not surprisingly on this

eide of the courtroom we have requested an ÀugusÈ

trial daÈe and on Ehat, side of the courEroom Èhey

have suggestsed a February 2005 trial date.

I r*iLl tell Your llonor, that lrom Èhe
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Plaintiffrs persPective, we are prepâred to spllÊ

Èhe difference with tbe defense and choose a daÈe

beÈween Ètre AugiuEt and February date, taking inEo

accounE these consideraÈlons; the ilewish Holidays

are in September and iÈ would be difficulÈ for us

Eo select a daEe Ëha! was eitlrer during or very

close to the September ilewiEh Bolidays, and,

obviously I Èhlnk ÈhaÈ all parties would be

concerned ln terms of our abtliÈy to selecÈ a

jury if ìrùe BtarE bumping up against ThanksgLving,

ChriBtnas and the New Year. what, thaE means,

since we ant,icipate 15 trlal days, tÌ¡ree weeks of

t¡ial, is Èhat a date approximatsely the middle of

ocÈober would be far enough away from che

September holidays and algo far enough away from

Thanksgiving that we would, be able to comfortably

compleÈe the Èrial in that period. So our

suggesÈion, in lighÈ of the requests that have

been made on both sides, if it fite in wiÈh Your

Honorrs calendar, lre are suggesting Ehat a date

be gelecÈed in the beginning, approximaÈely nrid

October.

lHE COUR?: I guesa a more fundamenEal

prelinrinary guestion, are r^re at issue yeÈ?

lvlR. BEHIS: We are in --
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MR. SCÂROITA: ¡{e are current}y at issue.

TIIE COIIRT: Although yau still plan tso file

a motion to amend punitive damages?

MR. SCÀROLÀ¡ Tbat is correc!, we are

anticipatlng filing a motion to amend Eo add

punitive damagee.

I r¿ill Èell Your Honor that. it ls our

posít,lon that, thag [totion does no¿, becauee it.

onLy goes to the rellef sought, place the case in

a poeition where Èhig rnatter iE noÈ aÈ igsue and

could noÈ be seE for tria].

TIIE COURT: your suggesEion ls this be eet

f,or trl.al ln mid October?

!tR. SCAROI¡A: Thatrg correct.

TIIE CIOIIRT: That. strikes me, quiB honesEly,

as pretÈy ambiÈious for a case thie size-

MR. SCÀROLA: Ìfell, Your Honor, we have been

proceeding very quickLy with regard to Èhe

discovery in t,his mat,t'er. As Your Honor is well

aware, this is noÈ Èhe first lit,igation Èl¡at,

arises ouÈ of t,hese related cireumsÈances, so

diecovery lras been expedited by virtue of the

fact t,haE ¡te Ì¡ave been able Èo exchange documents

prevl.ously compiled in relation Èo oiher

litslgation and rely upon prior depoait,ion
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testimony caken in connecBion with other

litigacion. And while Blris certainly is a

mat.Èer of substantial magnitude, we feel very

comforÈable about our ability Eo bê ready f,or

Èrial in early ÀuguËÈ and ce¡tainly anticlpate no

probl.em urhatsoêver ln being ready to go to trlal

in october. So I don't tblnk lt ie ae aÍibiÈious

as rnight appear at firsE blush.

MR. BEMIS: Your Honor, may I use tbe

podium?

THE CþURT: However yourre nore co¡nforcable

is fine.

MR. BEIIIS: I'm used Eo a podlum.

Your ¡IoDor, as yourre âware, Ehere are Èwo

calendarg. Ànd I wonrt Eo tn the intermediate

bage because I do agree with Þlr. Scarola, tbaÈ

once $re have a trial dace, we can work

bachwards. And whatever date you select, trleÌll

deal wiEh that offline and noE take Èhe Court's

ti¡ne -

I didn,E know until juet now that Èlreyrre in

agreement Ehat, iÈre a Ehree-week trial. so it.¡s

a jury trial.

TIIE COURT: Well , the only Èhing I Ìtill

point out is Ìrerre not in Èrial on Fridays- so
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if werre talking about 15 trial days, it's really

a four-week Èrial.

MR. BEMIS: So it'e a four-week trial, Your

llonor.

Baged on the original schedule, we proposed

a date approximaÈely 12 months forward. Ànd I

tho.ught Ebat, riraa a very aggreseive scl¡edule, for

reasons I'm going Eo tell, you. and I quest,ion

wheÈher we cen meet. lÈ. And Lhe reason ie,

overall. whlle Ehey say this has been done

before, it is Erue Ehål they have done it before,

as lr¡n going Èo explain, but Morgan SBanley and

Morgan Stantey Senior rfunding haventt been a

parÈy to any of the other liÈigatlon and we

hawentc Aone through all of Ehis before, so Èhey

had a huge head sÈarË ln t,erms of, Èheir

preparaÈion for the case.

Even an october schedule, Your Honor, I

t,hlnk ie exËraordinarily unrealist,ic for a number

of reasons. First of all, it is a huge sase and

iB,s not old. I mean, theee caaes were filed in

t'lay of 2oo3. IÈ r¡raa on ttre very eve of Èhe

running of the Etatute of ]imitations, whieh had

already been extended by --

TllE COUR?¡ That's not relevant to whaÈ
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urerre looking a!. buÈ go ahead, sir.

MR. BEIIIS: BuB Èhe poinE of it ie that

there are no equities in Èhis casc chat require

ur¡ to go on a crazy track of double tracking

depositions and creating aIl klnde of logistical

dif,ticul.Èiee when a pace of. one year to geÈ this

case finished is noÈ unreasonable, given lts

eize. llc have 92 billion of damages asserted on

one gidet S680 mil,tio¡¡ on ou¡ sl,de. You have

f,ivc seÈs of partics Èo Èhie caae; You have Èhe

parÈiee lo the acquiaition, we have the

accounEan¡s, we have Èbe lan firm, inveat¡ncnt,

bankere, financial advisors. There are Èhree

setss of, eitt¡er liÈigaeion or propor¡ed lltigaeion

that, were måssive Èhat preceded thiE. There was

the Coleman claims ågainaE $unbeam, r.¡hich dÍd not

resulÈ in titigation, buÈ there ìdaE a Iot of

paperwork generated there. Coleman sued Arthur

Ànderaon. There tras a big setElemenE there.

you.re familiar wiÈh thaÈ because we had ån issue

over tshe producÈion of the gettlemenÈ agreement.

lhere was a shareholder suit for sunbean. SEC

investigation. $le received in August {00 boxes

of documents in the case. There have been 210

witnesses who have given t,escin¡ony in these caees
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over 400 plus days. Ànd we have had eight

months at thiE poinÈ to try to work ourself,

through that.

Now Èhe parcies have been moving quíckly.

Irve been on the caBe only Ehree or four weeks.

Ànd I was brought in because iÈ hae been movÍng

quickly and because Itve also -- I praetlced in

Florida for 18 years. ThiE case -- in nlne

monthe we have accompllshed an extsraordinary

erþunÈ of writÈen discovery. I could go through

it, but r tbink yourre ardare of, iÈ. 9ùe have many

document requeeEs, hundrede of requesÈe for

admissions, interrogatoriee, And ÈhaÈrs on boÈb

cases- h,erve been doing both cagea

simultaneously. lle've bad 18 depositions tsaken

already. There are 28 déposition notices or

commigsions pending today. Twenty-eight. Now

in te¡:ms of ¡notion pracÈice, you're well f,amiliar

lriÈh Èhat. And on top of whats werve

aceomplished, we have the pending appeal on the

wenue issue. Now Your Honor's ruled on tlraÈ

issue on December 15th. The firsÈ appellant

brief, Your Honor, is due February 25tb. And if

yre assume tbre 4a/4o -- or exsuee me -- 2O/20 pLue

extensions, if any are reç[uested, we sÈi1l have
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the briefing, their oral argiumenÈ, vthl.ch we'll be

requestl.ng. I frankly -- my experience Ín Èhe

Fourth DCA is Èhae ure probably won'È lrave a

decieioa by either Àugust or october. Now r

coutd be rrrong on Èhat- But. Èhe lasE case I had,

which tbe decigio¡! came do¡¡r¡ in ocÈober of lasÈ

year, it Ëook 18 noDÈhs from oral argu¡nenE to geE

an opl,nion and lt'B now on rehearing. so r

tÌ¡ink wêrre kiddtng oursel.ves that werre going Eo

geÈ Èhat issue reaolved. Now t hy is thaÈ

i¡q)grÈang? T'¡ì¡o reaBons. One Ls, you canrt enter

a f,inal judgement, ín the case, even if you briad

(plr) Èhe verdicE, for eitber party. You'd bave

Èo atay enEry of the Judgernenc. If the court of

ap¡reals urere Èo disagree wiÈh Your Honor -- and

respecEfully that is a possiblfity --

THE COIIRT: Sure.

lrtR. BEMIS: -- the ent,ire Èrial ie a nullíÈy,

under the Supreme CourE'E decision in Leroy

versus creat, weagern uniEed at 443 rt.s. 173. It

waa a case under the Williams AcE. I don'È

believe there's any E'lorida case directly on

poinÈ, buÈ I know tshatrs Federal law and I

believe Ehag would be tbe 1aw in Florida.

Àlgo, Your Honor, tshere'e goÍng to be an
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addiÈional party reguegted to be added. Morgan

stanley Senior runding intendE to add ArÈhur

Àr¡deraori aE a defendant Èo the case in Èhe Morgan

stanley Senior Funding caee. The clains Èhere

will be essentlally duplicaÈive, Ln the Eense

Èhat Chcy r*i1.1 mirror Èhe claims ÈhaE Cole¡¡an

flled against. ArÈhur Anderson and reeul.led in Èhe

setÈlement agreement ÈhaÈ you reviewed. tle have

proposed a daÈe of Àpril l6th Èo get ÈhaÈ

resolved.

one of tbe reasons why we ¡eed additional

time le that ¡drkland & ElLis ca¡¡noÈ repreÊent

Morgan SEanIey Senior Fuoding in ÈhaÈ action.

We have a conflict,. And eo Morgan SÈanley Senior

Funding ig reviewiag counsel now and tbey're

going to lrave to handle Èhat natEer. ?hê

sS.gnificance of this I think Your Honor would be

ahrare of, having reviewed the êetBlement

agreement, which ie subject tso a prot.ective order

eo I don'È Ì'rant to go in¡o lhe t.erms of it

because iÈ would, I Èhink, violat,e the Èerms of

it, unless we did an in camera in chambere, but f

think Your Honor would know the reaaon we would

bring Èhem in now ÈhaÈ we have Ehe seEtlemenÈ

agreement, r.¡hich we didn't gel, by Èbe way, unÈil
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December, ao iErE a fairly recent development in

the caae.

Ànother rea8or¡, Your Honor, about whaÈ ie

going to hapþen in Èerme of scheduling, is JusÈ

the eheer number of depositione in Èhis case. r

did eay Èhere have been 18 taken È.o date. There

are now regueeted, and that meanE noticee are ouÈ

or commisaiong have been requegEed, so werre

manipulat,ing dates and wiEness availability --

aod, by the way, these have been set, wiÈhout,

witnesees being aeked wheÈher they're available,

2a oE Èhem in 10 ataces. t{e inEend to requeaÈ a

tolal ot 42 more depositlons and tlreyrre locat,ed

all or¡er tlre united SÈaÈeE. In summary, uerve

goÈ 28 pending, mosts of wbich are by the

plainÈiffs. Tbere are some that, we have

commissions for and we're going Eo request, a

toEal of 42. Thatrs ?o deposiÈl.ons. IE¡s not

possible to take ?0 depositions in Ehe time that

was orLginally proposed, Augusts Znd, for trial..

ThaÈ lrould be one deposition a day, beeause

there'e only 7O days left. until Èheir proposed

discovery cuEoff. It's not going üo happen. Ànd

even extending the discowery cuÈoff on fact

discovery, it ie a maniacal schedule that is not
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conducive to jusÈice in the case. It just isnrt

necessary when there are no eguitíes to

advancement.

there are issues yourre going Èo have Èo

reeolve, whether iÈ be by sunmary judgement,

which ie likely on eonebody'a part on some of, È,he

claims, and we are going Èo respecÈfutly renert

our requesÈ thaÈ the choice of law iseue be

resolved prior --

THE COIIRT: IJet ne ask you all Èhlg: I

mean, in all honesty, x Èhink october ls t¡ro

ambitlous of a daÈe realiatically. D¡het f would

like to do is, Irm looking -- can I have a 2005

calendar?

I belicwe a good day Èo aÈarÈ it would be

itanuary 27clt. ThaÈ would be Èhe fl.rsÈ day of the

new dockeÈ for me. fn my ex¡lerience' ÈhaEra a

good Eime Eo get jurors. Their vasations are

done; Bhey're not in that spring vacaÈion ¡rode

yeÈ. I juec want to double-check thaE that is a

Irlonday. ilanuary 27th is a tlonday. f don'e

know if iË's a holiday.

üR. BEMIS: Itrs PreeidenÈts Day.

THE COIIRT: lfell, no, I Ehink it mighË be

Martsin r¡uther King's Birthday. IÈ's a holiday.
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MR- BEMIS: Itra one of those days-

PresidenÈ's DaY ie February

THE COURI: ThaÈ may be Martin Luther King

Day. If it iB, werll be startl-ng on a Tuesday.

BuÈ assumÍng we take that aE a trial daÈe Èo

aÈar¿, leEts work backwarda from there.

lilR. BEtdIS: l-ly suggesÈion on thaÈ would be

to adopE Mr. Scarola's offer, and Èhat Ls, that

rde meets or¡ ghaÈ and. not aek you Èo take Èhe Èlme

Èoday to beaÈ ouÈ 30 days, because there are a

loÈ of daya --

MR. SCÀROI¡À: I agree, Your Ho¡or. Thatsrs

not likely Èo create a problem beBween uå.

l{et}l be able to come to an agreement wit}r regard

to Èhe daÈes that fall working backwardg froÍÌ

that trial daÈe.

THE COIIRT: that.rs f,ine. The only other two

tbings I would like to do then, if we're going to

sort of take that as a trl.al da!e, is take, I

would imagine, aÈ leaeÈ a day -- you all are

going to bave to tell me if iÈ needs to be longer

Èhan tshat -- maybe a week or two v¡eeks before the

trial date co do all the motions in limine and Bo

do any objecÈions to depoeition Èeetimony, and,

ue need to Èalk abouÈ the procedure for
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desígnaEing botsh deposition testi¡nony and

objections to it. But the only Èhing thaÈ

upsetE rne, particularly if there'e a long trial

Iike t.haÈ, ie if we inconvenience Èhe jurors and

aek ttrem Co waiÈ and r¡asÈe their tiße to do

thinga Èhat we, frankly, didnrE do ahead of

time.

üR, BEMIS: f Èhink Èhe proposed schedule

tbat l,e had put before Your Honor does deal with

all those iseueg. And $e'll nahc aure Èhat it

conform8 to Your Euggestion.

TBE COIIRT: WhaË I would vrant Èo do now,

quite honestly, is pick out the Èime at a rnlni¡n¡m

for subsequenE eaae management confe¡rence

hearinge and EhaÈ hearing Èime we know werre

going to neêd a week or tr,¡o before Èhe trial geÈB

sÈarted. You all then can back into tthatcver

sclreduling you rtanÈ as long ae iÈ.'s before me in

a timely m¿¡nner. Bul I want. the hearing Bime

carved ouE go we know se bave iÈ.

MR. scÀROLA: Your Honor, I anÈicipaÈe that

as a eonsequence of the nature of Ehe LiÈigaEion

and the geographic divereity of the witnesses

involved, there will be subsÈantial testimony

presented by way of videoÈape. thaÈ wll.l require
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considerable Judicial labor, in terms of page and

Iine designatlona' and rulings on objections far

enough in advance of crial Bo be able eo complete

the ediÈing procesE.

?HE COURT: Right.

l¡!R. SCÀROIÂ: So even tbe idea Ehat Èhat

might be done in a day I tbink ie probably --

TIIE COURT: How long do you thlnk we need?

MR. SCAROIÀ: IrlI1 stricelY -- f rm

guesstimaÈlng based on prior e:çerience in

dealing with Bhag kind of siÈuation before. And

I would thlnk thaE we're probably looking ac

three or four daYs.

THE COTIRT: ThaÈ's fíne. I'm JusE

looking.

l,lR, SCAROTA: I might EuggesE thag thaÈ

mighÈ be'an appropriate Eask for a special

m¿¡scer. ThaÈ's not gomething I've discussed with

my client or cocounsel yet,, buB it, may be.

TllE COURÎ: I donrE mind doing that. My

only concern would be that reguires you to

designate the depositions far enough ahead of

E.ime so the master can lieÈen Èo ic, issue a

report, giwe time for objecEione, and then give

me time to do rdhatever I need Èo do after the
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objecÈions.

¡'ln. scenon: r undersEand. Ànd, again, r

haven.t thought about the logiEticg of Èhat,, but

iÈ,s a euggestion thaE I tbink both gidee needs

to consl.der. That mey help to oçedite things

ultimately.

TllE CþIIRT: The only thing f rn wondering,

and you all can tell nc, try personal cx¡rerience

is Èhat nothing much hap¡rcns rlght before or

after ChrisÈnas. And lrm looking, Dece¡nber 24¡h

ie a Friday, whether we want Èo Èry to aet, aside

ÈhaÈ Monday, Tueeday, IiÌednesday, Thursday, so ¡¡old

we know we have ÈhaE Èime. It's sitEing Èhere

and if we can use 1È.

¡dR. SCAROLA: That works for us, Your Honor.

TttE COURT¡ tùe can do all Èhe notionE in

limine and any other objecBions I'm goÍng Èo have

to rule on ì,re have it readY Èhen.

MR. EEMIS: Your Honor, if lrou do EhaÈ, I'm

going Èo be stuck here for Chrigtmae.

tHE COIIRT: You can't gee out tbe 23rd.?

yourre going Èhe wrong way. lùhere are you

going?

MR. BEMIS: f'm going back to the !ùest

coast. You said Ehe 24Èh --
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MR. SCAROT¡A:

and the 22nð.

?IIE COTIRT:

}IR. BEMTS:

flne.

2L

ThatfLl be tbe 20th, thc 2trst,

rTust Èhosc tbree days-

Monday, Tuesday and. Ilednesday is

llIE COURT: Monday¡ Tr¡egday, llednesday.

ThaÈ would take ue only to Èhe 22nd. thoee three

daye.

irR. sOLOllY! f cari tbink of worge glaces to

be etuck than Palm Beach, Your Honor.

TIIE CoIIRT: Most peoplc are coning dowû

here.

!lR. EEMIS: Thank you, Your Honor.

TIIB COURT: Okay.

MR. SOI,OW: lhat's a great time to geÈ Ëhis

Etuff done.

THE COURTT Thab utay rde have it done going

into the New Year, mot,ions in lÍmine and

objecÈions to -- in your proposed timeEable, you

give tl-me frames for you a}Ì Eo do designations

of deposition cestimony, objecEions and --

MR. BEMIS: Yes. And then we'd have Èo

present, thaÈ as a package. !Ùe need to ¡úork out

Èhe logíst,lcs of that. Mr. Scarola and I have

been Èbrough J,È, Itm sure, and can figure or¡È a

16div001600
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way to do iÈ- ft isn't easy and it r"on'È be

eaay for you no matter how we do it,

TIIE COIIRT¡ That's fLne.

I know Defendant had a concert¡ about at Eome

point reaching a determinat,ion on h¡hat

BubstaDtive Law applíes. Arê ue thlnking we

would do Èhie by ewunary Judgement or by what

mechaniern?

tlR. BEMIS: l.Íy suggegt,ion to that, and Lt'gl

in our scbedufe, Ehat ne brlef thaÈ iesue

separately.

?IlE CoIIRT: lcll mc procedurally how werre

doing iÈ.

MR. BEMfS: IÈrs called a moÈion. t{e file

an undÍfferentiated moËion for choice of law

baeed on Èhe claims. There are four claims in

the case. Ànd Èhoee four claime sÈate the

subeÈant,l-ve law -- will determine the sr¡betanÈive

la¡, Èhat apply.

THE COIIRT: I trate co do Èhis -- and it'e

JusÈ the way f think. I apologize -- whac kind

of moËion ie thie? f6 iÈ declarat,ory

judgement? Is iE summary? l{hat are we catling

iL?

MR. BEMIS: IÈ's jusÈ a moEion, Your llonor.
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.Tugt under Florida Rules you can have an

undifferentiated rnoÈion for anyÈhing thats

reguires a¡¡ order Ln the caae. And Your Honor

haB to decide Èhe iseue aÈ some point. We canrE

do jury instructiong.

THE COIIRT: I agree we need to decide its.

Is Èhís someEhing that would reguire evidence be

coneidered? ..

MR. BEMIS: You can take evidence on lÈ-

In facÈ, we ciBed some cases in the motion Èo

dismise. I dldn'È argue that, but I read Èhe

brlefe. And tÈ ie poesible, and not only is it

possible. buc iÈ should be done that way for your

benefit, as well ag the parÈiee. Becauoe when we

geÈ to Ehe point of surunary judgement, Èbe Jury

Ínstructions, we need to know thig issue. A¡td

ìrerve puc a daÈe in our order to brlef the issue.

TIIE COIJRT: Does Plaintif,f agree Èhat t'hls

should be done by a motion?

MR. SCÀROLA: No, Your Honor. As a matèer

of fact, you may recall that Èhí8 aame Fuggestion

has Þeen made repeaÈedly by the Defense in

earlier bearings and Your Honor's reaction utas

exacÈly the same as tshe reaction yourre now

having.
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The choice of law isgue neede to be

deBermined in a factual conÈext. And you

expresely BÈated that it 6eêms.tso you thaB the

correct procedural presentation of that, issue was

by way of motion for sununary Judgement.

TIIE CþtlRT: l,et me ask you Èhls: fþ !ì¡e

agree that thís ie a decisLon that, needs Èo be --

we certal.nly don't want, to be naking it ln tbe

¡niddle of trial .

tm. SCAROLA¡ lle absolutely agree tbat lt

needs co be made in advance of trial. Ànd I

agree r¿lth the suggestion tshat Your Honor haE

made repeaÈedly in the peat, the way to address

iÈ ie by way of summary Judgenent.

?llB CoIIRT: Well, why ca¡¡'B I do this: !{bat

if rherers dispuÈed issues of facÈ on a summary

judgement. so ¡¡e sentÈ reach iÈ on aummary

judgement.. Then wÌ¡at haPPense

l4R. SCARoLÀ: Ífell, in Èhe presentacion of

the summary judgmenE moÈion we st,ill need Èo make

a determinatsion, baeed upon tbe facts preeented

Èo Èhe courE, as !o the etandard that ie going to

be applied. So Èhe facÈs can be Presented to the

courÈ in Èhe conEexE of a sumroary judgemenÈ

mot.ion and yourlt then be able Èo determine which
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law applies. Even if you ultimately determine,

that because Ehere are dispuÈed issues of facÈ.

under Èhe law that applieB, no summ¡¡ry judgeneac

can be granted. But I really think that Your

Honor needs to have a factual context in whlch Èo

make Èhat determinaÈion. rt cannoÈ be done in

Èhe abstrect.

MR. BEMIS: Your HoDor, Ehe issue of Èhe

substantive law thaÈ le applieable to tbe case

does not turn on contested Lseues of who said

what Èo who¡¡. lhey turn on lhe gravity of tshe

claime in the aen6e of the reatatemenU. Thoae

issues ean be resolved, you may take evidence on

those íssues, and you're not going Èo decide any

liabtliÈy or da¡nages.

TIIE COIIRT¡ I understand that.

MR. BEIIIS: And ÈhaÈ should be determined

before we go inco t.he proceas of briefing summary

judgment, because iÈ will complicate the matter

iÍmeasurably for us t,o try Co prepare for Èhis

case for trial wíÈh 80 eome depoeiBione if we

don'E know what the controlting law is.

r¡hen your Honor firse considered ehis -- and

Irve read the tranËcripÈ. I undergtand you had

some difficultsies with Lt. f È.hink the reeson
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for ig uras -- and Irm not putÈing my words inÈo

your head, but ae I read iÈ, iÈ was Èhe

cornbination of the venue Lssue and trying Eo deaL

wiÈh whet you do trÍÈh that and Èhe facts relaÈed

to that and how Èhat would interplay wiÈh Èhe

sum¡nary judgement, as well as a feeling Ehat

perbaps you need Èo have the su¡nmary judgemenÈ of

who gaid wltaÈ Lo whom franed when you htere

dectding choice of law. Ànd I think

fundamentally that,'a not ríght.. And Èhis one

I've heard -- and you'll tell me lf you dieagree

-- I think the procesE should be, Iook et the

gravl.cy of Èhc claims. Those gravity Legues are

not, diepositive of eumnary JudgemenE. And we catt

decide. llho eaLd erhac to whom wlll be on aummaqT

judgement,. Ílhats law appliee Èo r¿ho sal.d vthat to

whom and when they did iÈ, tbose are summary

judgement issues. The rest is a gubsÈanÈive

Iegal issue Èhat you need to decide as a

precursor for deciding sumnary judgemenc, if

tbose motione are filed. And Èhat should be

decided as promptly ae possible, given your

ecl¡edule.

TtlB COIIRT: lell you t¡hat,. nelÈher one of

you is golng Èo convince me today that one
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approach is correcÈ or LncorrecB. Buts I'm juet

telling you, f Etlll have Èhe same concerns f've

had all along, whicb Ls eomeÈhing to suggcst ue

do an evidentiary hearing on thie klnd of point,.

MR. BEIIIS: I dontÈ think iÈ's an

evidentiary hearing- I thlnk gravity of claims

ie like pereonal jurisdlction, for the mosts

part. You know, Èhose are no! disposltive to the

case. Itre, where did iÈ happen.

TIIE CþIIRT: Thatrs ebil-l evldenBiary.

MIl.. BEüIS¡ Thie ie a ca6e abouÈ who eaid

what, to whom. I{e need to know ntraÈ law applies

to Èhose represenÈatione

THE COIIRT: Nobodyre suggestl.ng it'E not an

important Lgsue. ÀIl ererre guggeBÈing is, bow do

we rdanÈ Èo do tbie.

MR. BEMIS: Uy suggesÈlon is, Your Honor,

Iet,'s brief tl¡e issue. ne're Ehe ones doing the

work, oÈher Èhan you reading the brief. If you

conclude, I canrc decidc iE, I think it'e

improper siÈhouÈ an evidentiary hearing or Irm

not going Eo have an evidenÈiary hearing, so be

it. Then ¡¡e'II proceed ro rhe next step. BUE vúe

oughE to be given an opporÈunity Èo put the iEeue
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?HE COIIRI: go what you are euggesting --

MR. ScARoI¡À: IB ân adviÊory opinion from

Èbe Court.

MR- BEMIS: No.

TllE COIIRT: llcll. I'm Eeill trying to figure

ouB ho¡r nc ïrant Èo do Èhia. I undersÈand the

poinB yourre maklng, buÈ I afso -- let ne aqk you

Ehis: Are yoì¡ at1 in agrecmenE on Èhe timetable

when t,his needs to be determined?

tlR, SCÀROLÀ: IE ig our bellef tbaE it only

needE Èo bc delernined in the conÈexc of whatever

aummary judgrmenÈ noÈions are f,ileô. ff Ehe

choice of law issuç is not disposltivc of a

claim, then hos could it affecÈ the presentaEion

of evidence aÈ ¿rial?

THE COURT: No. I understand that you all

donr! wanÈ !o be brlefing the subsÈanÈive moÈion

for summary Judgement and bave tso brief 1È under

boEh law because I havenrÈ made a decision on

r*hich oners going to apPly.

MR. SCAROIÀ: On the concrary, I believe

thaÈrs exact,ly r.that we ehould be doing. I think

chat vre should be briefing Ehe sunmary judgnenl

moEions in Bhe context of conflicting laws

because Èhe decision doegnrE need to be made,
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except aÊ lhe laws in fact conflicÈ wiÈb regerd

to a parÈicular seÈ of facts. If there's no

difference in the law under Set of Facts A and

Set of, FacBs B, then Ïour Honor doegn't need Èo

determine which law aPPliee-

TflE COIIRT: yes. But on Ehe otlrer hand,

then f'm going through Èhe mcnEal exercise of

tooking aÈ tsïro different EtaEe'e lawg and

decidLng whether Eheytre Ehe same or noti anô

thetr if Èhey're different, having co go thc steP

to decide -- and I'm doing Èhat oD every Point' of

law I'm having Èo consider, while making the

fundamentaL decl.sion of are we going Èo apply New

York or Florida subetant,ive law. Then werre only

tooking at one law f,rom EheD on.

MR. SCAnOLA: Erccept. that the authoritiea

ËuggesE Elrat Èhie neede Èo be an lssue-by-iseue

deÈermination.

!lR. BEMIS¡ It ie an issue-by-iesue by

claim. There are four clai¡ns in the case.

Ìthether tlrey're our claims or Èheir c1aimE or our

claimg against Arthur Anderson, there are four

elaims. They're aII "rrrho said whats Èo whor

clai¡ns. You need Eo decide ehe gravity of Èhe

law that. applies uo Èhose elaims before we get
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into trying to briefing wheÈher the "who said

r*hat to whor gives rise to a liability.

TIIE COLIRT: I understand. what you're saying

and I vrill tend Èo agree, although I'm etill hung

up on procedurally how wetre golng to get Èo

where wê need Èo go.

DlR. B8!IIS: .Iust. brief, lC and makq a

decisf.on whether lterre righÈ or wrong and one way

or the oÈher we live wiËb iÈ and we go on uich

Èhe case.

. ¡ûR. SCAROf.A: Reepecef,ully, Your Honor, Lf

wertre briefing 6omeÈhíng, donrÈ we have Èo brief

ic in Ehe context of eome kind of moÈion? À¡rd if

it'E not, a Eumr¡Érry Judgment moEion, what ís it?

MR. BEMIS: There is no rule in Ftorida that

¡notions have to be summary JudgernenÈ or anything

else. Àny requesÈ for an order Ís a motion.

TIIE COIIRT: I would agree that there are

certain requeEes Eo the courE that aimply arenrt

appropriate. Ànd if f could only have labels on

Èhe motions Èhat are appropriaÈe, we know chey're

appropriat,e, and therets procedures in place for

considering them.

MR. BEMIS: l{ell,.thaE'a true, because they

have a cerBai¡r set we review all of tbe t.i¡ne.
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BuÈ every case has peculiar issues and r¡e don'È

have choice of law in mosE cases ao we have t,o

have an order Èelling us. tlor* do you do that?

You do ie by moEion. Ànd any requesÈ in Florida

fo¡ an ordcr by the court ie done by motion.

Some rre have labelE for and we have specl.f,ic

standards for. Thc ca6e lasr on choice of law,

therers a law for ttrats, ien'È in the rules, it's

in the caseB. À,r¡ô there are cases Ealking abouÈ

r/ìrhat you consider Èo deÈermine choice of law,

rrhich, again, is not a guestíon of who saíd whaÈ

Eo who, buE wherers the gravity of the law and

how we apply lc.

TIIE COIIRT: Herers whaÈ f üink wc need Èo

do: I Èbink we need to seÈ a deadline for you

all to file whatever moEions yourre going Èo be

filing seeking for determination on choÍce of

law. Ànd if we decide lt Ehould be done on

sumriary judgement, yourre doing your su¡mary

judgemenÈ. If, eomehow I can do a hearing that.'a

noÈ a Burunary JudgmenE, you file an appropriate

motion. If you Ehink.iÈ's evidentiary, you puÈ

that in a motsion.

MR. BEMIS: Iùe have a date for that in our

proposed order. fÈ's rtune 2lB!. BuÈ we,re going
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to have eo mo\re it in light of )¡our change of Ëhe

date. Bu! we do have a daÈe for ÈhaE, which

r¡ould allow us Èo geË Èhe ieeue teed up.

THE COURT: f thtnk what, we need to do now

then ls to seE aglde the hearing Èime for hearing

these moÈions go vÍe knon where werre going.

ttR. BEMIS: Wc had set Èhe weck of itune 2lst

for the hearing. l{e had a liÈtle blt earlier

date for Èhis, buÈ rte san --

MR. SCAROIÀ: The order anticlpates, Your

Hqnor, thaÈ Èhere will be a deadline for flling

notions and then a period of timc shorÈly

followlng thaE when those motlong --

TIIE COttRl: l{haE lrm auggesting, Èhough, is

this ls a moÈion that needs to be sped up. This

will not be eort. of a generic motion for summary

judgemenÈ.

MR, BEMIS: No'. tlhat tre had contemplated in

our order -- and again, lúe may have Èo advance

this in light of tbe trial date -- buE we had

suggested üay 28th ae Èhe briefing daÈe.

responses on ,tune 18th, and a hearing on Ehe week

of ilune 21sÈ. glerre perfec¿ly willing Eo Iive

with tha¿ schedule, or we can advance ic if we

have Èo. Íferre far enougb in advance of tlre
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trial preparatsion and summary judgement, Èo gets

Èhat done-

So Èhe r¡eek of June 21gÈ rraa our hearing.

tr{e were going to euggest Èhat week. }le didn'È

know what your calendar beld.

lHE COIIRT: Frankly, Itn busy oo tbat day.

MR. SCÀROI¡A: Ûfe were hoping it wae Àugust.

lllE COIIRT: Ànd tt¡a sort of, hard because

right now ne don't know bow long it woul.d Èake-

MR. BEHIS: I would suggest that we're

talking probably ån hour, an hour hearing, 30

minuÈes. f meen, if the unlted SÈaÈes Supreme

CourÈ caû -- Bueh verEuE Gore wae argued 20

minutes per side.

TIIE COIIRT: Sure. BuÈ I aBaume ÈhaÈ we're

aseuming then thaE werre not Èaking any

evidence.

IrlR. BEMIS: ff we do. werd have to eome

back. we're far enough in advance ure caD teII

you, Your Honor, the next Èirne we meet, with you

werre suggesÈing, I think, at your auggesÈion, a

monthly conference. This ie an issue we could

address --

THE COURT: If you're suggest,ing we noe

carve out Ehe time now, thaÈre f,ine.
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MR. BEUfS3 Give us a date during Ebe week

of ,tune 21s8. lûe¡Il live with thaB and work

against lt.

lllE COURT: The week of ilune 21sÈ rre

actually have a judges conferènce. Irm looking

aE Monday. June 28th, nine-Èhirty.

MR. BEMIS¡ Thatrs fine. frm not thaÈ buey

yet.

MR. SCAROL¡I: Obviougly. Your No¡¡qr, we need

Èo aee what thc motion is ln order Èo make a

determLnaÈion as to whetl¡er it le an appnoprLaÈ.e

way in whlch Èo presenÈ these iesuee Èo the

eourE. Ànd we canrÈ judge that. unÈil we see Èhe

moÈion.

MR. BEMIS: Ìfe do have a provision for reply

in responses to the motlon.

TtlE CþIJRT: Tl¡at is all moÈions eeeking a

deÈermination of choice of law.

MR. BEMIS: And we'Il have those on f,ile by

-- I think Ehe 18th would be a compleÈion daBe,

which would give Your Honor 10 days in advance.

Yourd have all the maÈerials, which I wouì.d hope

would be adequaÈe for coneíderaÈion.

THE COIIRT: Okay.

MR. SCAROLA: Your Honor, jusÈ eo that lrm
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sure I undergÈand whaÈ you have just said. If

iE is tbe Plaintiff's poeiÈion thaÈ choice of law

isgueg need Eo be reeolved ln Èhe contËxÈ of

summary judgmene ¡notions --

TIIE COURI: t{hat, Irm saying is, no, ÈhaE

werre not going Èo be doing -- to Èhe extenE --

if, at some point yourre. going to bc eeeking a

determinaÈion from me prior to crial of thc

appropriate subsEanÈive law to apply, thooe

¡notÍons ara goLng to be heard thaÈ day.

l.tR. SCAnOLA: 9fell. our position ig that

9lo¡ida Law applies.

TIIE COURT: Then you r¿ouldn't be sseking any

oÈtrer determination other t,han Ftorida Lar¡.

MR. SCÀROLÀ: BuÈ what Itm trying to

determine is, if iÈ is our position that. Florida

Law applies and conseguently we are r¡ot, filing a

choice of law motion, but. raÈher only planning on

presenÈing our aummary JudgmenÈ motions purauanC

to Plorida Law, ia tbere any --

THE COURT: Àssuming you won,t be arguing in

È,hose same motions Ehat Florida Lar+ Ls t,he law

that gets applied.

MR. SCAROI¡A: }fell, clearl.y whenever we file

a Bunnary judgement motlon we're arguing that
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rlorida Law appì-ies.

. !lR. BE¡.IIS: Your Honor --

TIIE COIIRT¡ Yourre arguing FlorÍda Law

applies, buE Èhere is noE -- please understsand.

thaÈ what I don't wanE is moÈions for surnmary

judgernent filed by the Plaineiff in oeÈober which

boÈh argue Florida lJatt and ergue ÈhaB Florida Law

iE Èhe appticable law. the poÍnÈ of Èhls Ls to

deÈermine, for Ehe purpoges of thls cage, Èhe

subslanÈive Larr tÌ¡aÈ will apply. Àr¡d afÈer Bhis.

we uon't be arguing r¡bich EubsÈântl.ve law applies

for various claimB because we will already, my

hope is, have determined Èhats.

MR. scÀnol¡¡l: Ànd ao Èhat, the Court

undersÈands what, our posieion is, it is our

poslÈJ-on that the choice of, lav¡ determination

sannot be made in the absBract, but only in the

context of speeific igsues presented in either a

su¡nxnary judgrmenÈ moÈion or some other moÈion that

is facÈ specific.

THE CþlJRl: BuÈ Ìúe already have your claime,

correct?

MR. SCÀROIÀ: You do have our cl.aims,

absolutely. yes, they're stated in our

complainE.
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lHE COURT: Rights. Ànd so presumably

theyrre going Èo be det,ermined by substantive law

of New York or Florida.

MR. SCÀROLÀ: l{e presume Ehey're going Èo be

deÈermined by florida l,aw.

¡rlR. BEMIS: Ànd we presune New York, and

Ehatra rdhat werre golng to thrash out. who saLd

what to who will be determined in sumnary

Judgement,, but the gravity of law witl be

determined by you aE a maBter of law, r¡hich is

your reaponsibtlity --

THE COllRf¡ BuÈ pleaðe understand. eo you

know r*hat. It¡n Èrying to eay, if we get into

OcEober and you file someEhing seeking Eurrmary

judgment on Florida Law, you can argue Florída

Law to me, buE you lron't be abl.e to argue ghe

applicability of the Florida Lar¡.

MR. SCÀROÍ¡A3 Becauae you will. have already

made thaÈ determination --

TIIE COttRT¡ BecauÊe Chacr6 the poinE. -- on

this point, I agree lrith Defendant, This Ls a

threshoLd issue we need to reach. boch for the

economy of your client and for the economy of the

court. IÈ'e simply noe an efficient, way Eo run a

case. not' to know which subBtent.l.ve law appliee;
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MR. SCAROI¡A: I Èhink I undersÈand what the

Courtlg inÈenEion is. Itm jusE having a liÈÈle

bit of difficulty undergtanding, as a practical

matuer, hov, Èhat motsion is going Èo be -- the

procedural mânner in wbich Èl¡at motion is going

to be presented to the court, oÈher Èhan by way

of sumnary judgnent.

TIIE COIIRT¡ Obvlously I share EhaE concern

and lrm sure werre going to geÈ educaÈed.

ÌlR. EEllIS: Thank you, Your ¡¡onor.

![R. SCÀROLA: Okay.

MR. BBMfS: Are Èhere any otber critical

datea of Èbe pretrial schedule tbaÈ Your Honor

would like to addreEs?

TIÍE CþLRT: Hold on. I JueÈ rvant, to finish

my noÈes.

Ànd we agree t,his is a 15-day Èrial?

ÌlR. BEMIS: FifÈeen trial daye, Your Honor.

yeE.

THE COITRT: IF thaÈ including jury

selecgion?

ì[R. BEMIS: yes. I mean, thatrs our besÈ

guess. I mean, at this point it's touglr to tell,

but tshaÈ's our besE guess. Àr¡d apparently Þtr.

Scarola agreeB that 15 daye appears to be what
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we¡re going to need,

UR. SCÀROI¡À! I believe so, Your Honor.

your llonor, I'r¡ aor¡y to go back one rpre

time, buÈ f do want to be cerÈain Èhat, I

undergta¡d

If it. ig our posiÈion tbat Florida Law does

apply in thls case, ls iÈ nccessary for ua to be

f iling something af, f ir.mat,ivelyr

TIIE COI,RT: Only lf -- please underaÈand --

I canrÈ Èhink of bow uo eay its ¡¡ore clearly. IreÈ

me think if I can -* ÈhaE you would be precluded

then from arguing laÈer on in your motionE for

su¡rflary judgement the applicabiliÈy of Florida

raw; this would simply be an agsumptior that it,

dirl apply. But if Èhere were dispuÈed lgsues

abouÈ wbether lt did, vrc wouldnrÈ be argruing iE

Èben.

MR. SCÀROIÀ: I only need to understand

where the burden líes. If nobody doea anything

betureen now and the Èime of filing of motions for

sumnrary judgemenE, f would assume Èhat the law

that would have to be applied, based upon what

Your tlonor juet, said. is the Law of Florlda.

TIIE CoIIRT: No. I woufd not have a law Èo

apply. Ànd if you go back, thâÈ meanÈ ehat you
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didn't follor* thc order following Èbe çase

menagement conference.

MR. BEIiIS: your Fonor, Ìde¡re going Èo file

a motion tshec iE's lÍew York Law.

TlfE CþuRT: Right, and that becomee mooÈ,

becauee yor¡'re going to force the issue.

MR. SCAROI¡A: If Èhere'B a slear

undcrstanding ÈhaÈ Èheyrre forclng Èhe iesue,

then thet.s flne. r knorr ÈbaÈ they'rc golng to

file a rnoblon Èo which ¡terre golng Èo respond.

Buts iE seema to mc, È,hae in Ehe absence of

their assuming the burden of demonstraEing that

New York l,aw applieg, Èhe law Ebat ordinariLy

applies to Florlda casea ie plorida Lar+, So I

juet, need to make sure lhaÈ we're countlng on

them flllng a moÈion. And Lf they don't file a

motion --

MR. BEì{IS: We will. Ànd iE wi}l say that

New York Law applies and they will reepond that

Florida Law appliee and Your Honor will make a

judicial ruling and werll follow up.

MR. SCAROLA: That's fine. The record is

clear as to how Èhats'e going to happeu tben.

TIIE COIIRI: AII righÈ. IÈ strikes me, we

need eo stop abueing 8:45rs and ca¡rye up Bome
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reaEonable hearing ti¡ne.

MR, BEMIS¡ I{e have. Your Honor, what I calt

a modest proposal Èo reduce frcquènË flyer ¡niles

from our standpoint, and that is, that we take

you up on your suggesÈion of seEting aEide an

hour or if you believe more -- I don't know the

approprÍate frequency, wheÈtrer iÈ should be once

a monttr or trhether every three weeks, depends on

your calendar and uhat,'s pendl.ng, and then have

everyÈhing scheduled eÈ ore tlue. I would

suggesÈ a Beven-âñd-Èwo rule, where seven days in

advance all motsiona are filed, tuo days before

thaÈ responses are filed and Mr. scarola and X

can take alEernating responsibl.Iity for providing

Your Honor r¡it,h tbe materials geveral days in

advance. ?hen ne JusE go through Èhem seriatím.

THE COIIRT: It. strikes me tshaÈ every Èhree

weeks nay be abouË righÈ. frm afraid every month

may not be often enough.

MR. BEMIS: Three weeks is fine with ue.

MR. SCAROI¡A: t¡lay I have Just one moment?

THE COURT: SurE.

MR. SCAROLA; Is it Your ttonor'a inLent that

there will be no unif,orm moÈion calendars during
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THE COURT: We-11, thatre eomethi¡¡g we ca¡¡

talk about. werve had a nu¡îber of hearings on

Èhe uniform r¡¡oBion calendar that probably

ehouldn'E have been set there. In all honesty,

you guys are sophisticated enough aÈtorneye, f

would be shocked if you had a motlon that clearty

was probably not a ulc. IÈ sÈrikes úe, you guys

will r+ork iE ouÈ. On the oÈher hand, if therc ie

one, I certainly donrt mlnd hearing iÈ.

ttR. SCAROIÂ: I only aeked that questlon

because it'll ¡nake a difference ln terns oÊ whaÈ

we think appropriate freguency to be.

TIIE CoIIRT: Sure. lùe're talking abouÈ

frequeney and length of the hearing, wheÈher we

¿hink lt ehould be an hour, an hour and a half or

Èno hours, and that depend6 on how frequently

h¡e,!e going to do it.

MR. BEMIS: Your ¡Ionor, my proposal ie Bhree

weeks, t¡¡o hourg. Iùetll know in advance. I love

your suggestion, so thatrs fine wiÈh us.

TltE COIIRT: glhy don't we jusl cross out, aLl.

our Èime for this case.

MR. BEMIS: AcEually, your Hor¡or, your

suggestion yesterday is really. in my experience

here, iE is really tbe most e:çeditious way, and
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Èhe Etate courte, big eases, juet canre iÈ ouÈ --

TIIE COIIRT: f agree uiÈh that. Two houre

every three rteeks ls fairly aggreesive, but Lf

thaE's whaÈ iÈ ¡eede. I doniÈ want to puE aII

Èhe thinge in place to have a speclally aet trial

and discover thaÈ we didnrt have Èo, a gufficienL

bearing r¿ouLd have been fine.

¡[R, SCARoIÂ: Out pasÈ $(perience, our track

record chus far iE, tl¡aÈ we would ¡toÈ conaume cwo

hours of Your Honor'E time every Ehree weekE. I

woul.d also arrticipaEe, however, Èbat ae discovery

heate up in thig case, that bre mighÈ conaume that

much Èime. My suggestion would be Èhat we mighÈ

want to EÈarC ouE at an hour and then increage

the tLme aa we gets farther on down thè road,

becauee werll probably need additional Èime

later.

¡tR. BEMIS: That'g fine.wit,h me, Your Honor.

MR. SCÀRoLÀ: Ànd te can leÈ you know aÈ one

of tÌ¡ose one-hour hearings Èhe point in Èine in

which we antsicipatse werre going Èo now need ÈÌto

hours.

TBE CoURT: Frankly, by that Èime ib'e too

Iafe to give you Ehe tlro hours. I'm going to seÈ

the time up right, now.
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I'lR. SCAROLA: Ì¡ell Èhen thaÈ,a great. then

¡rcrll take the Èwo hours nor¡.

TIIE COIIRT: So firsÈ of all, we want mid

March. Ie thaÈ what, rrerre t,alking about firsÈ?

l,tR. SCAROI¡A: That's f ine.

TIIE COURI: I can give you aû bour aC

Ehrce-ÈhirÈy on March 19th. I don't trave

anything in Èhe morning. Do you $ant, Èhat one?

MR. BEIIIS: Tlrree-thlrty Ls fLne wiÈh u¡.

llR. SCAROLÀ: That's fl.ne,

TH8 COURT: 3lt9l04, three-Èhirty, one

hour.

The nexÈ one is going Co be carly Aprll. ¡

can do four o'clock on npril l6eh.

MR. BEMIS: Àpril 16th, { p.m.

TIIE COURT: Then we goÈ May.

Ite could do iÈ May ?Èh. t{ould you prefer

morning or afÈernoon, if given a choice?

itR. BEMIS: Frankly, wetd prefer the

mornings, so we can come in the nighÈ before.

TIIE COIIRT: I could do eight o'clock on May

7rh?

!.tR, BEMIS: Fine.

TI¡E COIIRT: ÀIl rlgh¡. Ànd afrer ÈhaÈ we'Il

st.art Ehe two-hour one6. So we're looking Ehe
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beginnlag of June. That's Uay 28Èh, lfe prefer

I a.ûr. again?

MR. BEMIS: That's fine, Your Honor. ÌlhaË

day of the week iE üay 28Eb?

THE COIIR?: these are all Fridays, because

Èhose are all Èhe epecLal. set.

MR. BEltfS: Uay 28th, is thaÈ the Friday

before l,temorl.al Day?

THE COIIRT: It ls the Frlday before Memorial

Day.

MR. BEMIS: EiEber comê up or go back fro¡t

the 28Èh, becausc.ltemorlal oay le very dlfficulÈ

Eo geÈ ln and ouÈ.

TIIE COURT: itune 4th, I a.n., Etill tno

bours.

MR. BEIIIS: Fine.

TIIB CþllRTe You probably donrt wanÈ dfuly

2nd?

MR. BE!!rS: ùuly 2nd is okay. TbaÈ will be

okay with ue.

TITE COIIRT: YOU SUTE?

}TR. BEMIS: YEg.

TIIE COURT: TbaÈrs a little more tl¡an --

thattg four weeks insÈead of three.

MR. BE¡'!IS: I Ehl¡¡k by sunrner $e're going to

.

t'
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be so deep ín deposltions that --

TIIE COllRTr I a.m.. teto hours.

taEe JuLy. JuIy 23rd?

MR. BEMIS: FiNC.

T¡lE CtOtlRT: ?haÈ would be g a.m.

n¡erre ln ¡nld AugusÈ.

MR. fÀNñO: your l¡o¡ror, .IuIy 23rd was 9

a.m. ?

TIIE CÞtlRl: Yes.

- Do you want, AugusÈ l3Èh or Àugust 20Èh?

MR. SCAROIÀ: 13Èh, please.

MR. BEMIS¡ l3cb le flne.

TIIE COURT: ÀugrusÈ 138b, r04, I a.n.

Earty Septenrber. Septeurber 3rd. ThaE would

be one-Ebirty for two hours.

MR. BEMIS: ûlhere iÊ that in rel.ation to

Lebor Day?

THE COURT: You wanÈ Èo avoid Èhat?

MR. BEMIS: Itrs Bo hard to travel on thoEe

holfdays.

TIIB COIIRT: f k¡ow. I generally go away for

a long weekend right after that.

MR. SCÀROIÀ: I¡ast week in Àugust.

?llE CO{IR?: We already have Àugust 13th.

MR. BEMIS; If lfe could JuBt move it tso

16div001625



1

2

3

4

5

6

7

I

9

10

1.1

12

13

1a

15

16

a7

18

19

20

2L

22

23

24

25

PIN¡¡ÀCLE REPORTING, INC
{s61) 820-9066

47

anoÈher ereek in September if you bave iB, because

Eh?trg a vacaÈion period for a IoÈ of people and

a hoLiday weekend.

TIIE COIIRT: But then we're up Èo SepEetnber

!,1R. SCÀROIÀ: 1OEh.

TllE CO[IR?: No. TlraÈrs the weekend I

usually go away. September 17th or go back in

LaÈe Auguet,,

MR. BEMIS: The 17th is fine ¡¡iEh ue.

THE CþURT: Isrtrc the 16th Rosh Hashanah.

!lR. SoI.Ow: Yes it, ie, and Èbe l?tb. So

why don't we go the end of Auguet, Your llonor.

TllE COIIRT: Thatrs fine. tte cen go back to

AugusC 2?Eh,

MR. BEMIS: ThaÈ's fine.

THE COURT: Ànd thac we can do I a.m.

again.

And t,hen werre in laEe September.

Septedber 25 -- oh, Yorn Kipper.

MR. SOLOVY: And Ehat'E a Saturday an)¡ritay,

Your Honor.

TIIE COIIRI: Oh, thaE's right,. Could you do

Èhe 24Bh? You can'È do it first Ehing in the

morning?
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ttlR. sOIrOvY: No, chab will be Eoo hard for

me. the onLy r¡'ray, if r*e could inErude upon your

Thursday È,he 23rd, ÈbaE would vtork. Ànything

earlier tbae week.

TIIE COURT: I could do iÈ the afternoon of

the 23rd. I couldntÈ do iÈ the ¡¡orning

MR. BEMIS: That's fine.

MR. SOLOITY: ThaE would w.ork.

THE COIIRT: 3 P.m.

october 15Èh.

MR. BEMIS: ThaE'a fine.

THE COURT: I a.m.

November 5th, I a.m.

¡uid then I Ehink our lase one would be early

Deceúber. December 3rd.

MR. BEMIS; Thatrs fine.

MR. SOI¡OW: Fine.

THE COURT¡ I a.m, Okay. lte'll get all

thoee done.

MR. SCAROIÀ: Thank You.

Your Honor, we do have by agreement one

discovery dispute set on ttre unif,orm motion

calendar for nexc Thursday I believe, ¡¡hieh r.¡e

would r¡ranÈ Eo be able to --

TttE COURI: lle'll do iE then.

16div001627



1

2

3

4

5

6

'l

8

9

lo

1l

t2

13

14

15

16

l7

18

l9

20

2L

22

23

24

2S

PINNACLE REPORTING, INC
(561) 820-9066

49

MR. BEüfS¡ I think Èhere are actually tro

seÈ, one on cach side.

Our suggestÍon Ls, IeÈ'a lKwe Ehem over t'o

Èhe first conference.

MR. SCAROIÀ: f¡e do not \rant to delay oura.

IIIE COIIRT: LeÈ me see nexÈ rúeek'a

calendar.

?ell you what, I think I could do iE

nine-thirty on Thursday. Do you want to do tbaÈ,

and tben I could givé you ¡¡rore time?

MR. SCAROTÀ: I am in trial in front of

iludge Miller and uc Aenerally beglu aU

nine-Ètrirty.

MR. BEMIS: Could I have one gecond, your

¡Ionor?

TIIE COllRl: Sure.

I donrc mind if you come and wc cry to do

the¡n. I rcally havenrÈ looked at them so I donrE,

know what they arc.

MR. BEI¡IIS: FirsE of all, I can,t come next

week, buÈ I can come on the 19Èh on this one,

Itrs my anniìrersary and I'm going to be on

vacaÈion.

?IlE COIIRT: March 19Eh?

MR. BEMIS: I ceDrt be here. but, Irm going
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It back again, buÈ Ehig Ls a discovery natÈ.er

Èhat baÊ been pending for a long Èime.

TllS CþURT: So lt'e already noticed for

Thureday?

llR. SCÀROLA: Yes.

THE COIIRT: ReaeÈting Èhe hearing -- and

'ltrursday is, what, the 26th -- 2126lo4 at cighÈ

forty-five Eo Lltla4 aE êlghÈ-thirÈy.

UR. SCÀAOI¡A¡ Is your Honor planning on

sending ouE a notice wl.uh respecE, Èo tshaÈ

hearing?

THE CþURT¡ Yes. t{erl.l Just Lnclude lt, ln

this.

MR. CIÀRE: Your Honor, clariflcaÈl,on:

There are two moÈions Èhat are pendlng. there is

one filed by the Plainelff ånd onc filed by tlre

Def,endant,.

TIIE COURI: Thatrs why I wanÈcd to make sure

tbere rúas a notice of lrearing, eo my order

wouLdnrÈ be referencing something else.

MR. SCAROLA: that works. Thank you, Your

Honor.

Your Ho¡ror, one additional matter chaE f

chink ure need to addrees in ltght of Èhe coûnents

abouc an amendment of, Èhe pleadlngE Èo add a
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Court a noÈe abead gf cime, your Honor, so by ny

silence you didn't Èhink I was Ehinking Èbis wag

a Ìrappy developnenc.

MR. SCÀROLA¡ f r¡ould only mention, in thc

contexÈ of what. is relevant Èo Ehe iseues before

Your Honor, that Èhere is a disEinction beÈween a

motion to amend to add a new party and the rnot,ion

Eo amend with regard Èo the puniÈive danage

cl.aim, which we likely uould not be prepared to

make by an April daEe.

MR. BElilIS: f{e donrt have any obJectl.ou Èo

EhaE. Iùe have Ehe aame iesue. 9le'11 work ÈhaÈ

ouE.

TttE COURT: Let,rs assumq, and I,n acutely

aware rrhen attorneys aEÈempt to give me

information that I dontt need unÈil Èhe iesuere

in fronÈ of ¡ne, and f have Èo asEume theytre

doing it for other Ehinge thaÈ may not be

appropriaEe.

MR. BEMIS: Understood.

TllE COURI: Thank you very much.

MR. SCAROLA: Thank you very much, Your

Honor.

(At 4:29 p.m., the deposition was

concl.uded. )
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IN THE CTRCUIT COURT OF THE FTFTEENTH JUDICIAL CIRCUIT
OF FLORIDA, IN AND FOR PALM BEACH COUNTY

MORGAN STANLEY & CO.
INCORPORATED, MORGANSTANLEY
SENIOR FUNDING,INC., and MORGAN
STANLEY,

Plaintiffs,

vs.

Defendants-

aHmo azZ5Z HIf ß
ftft

ARTHUR ANDERSEN LLp (a United States
partnership); ANDERSEN WORLDWIDE,
socIETE COOPÉRATIVE (a Swiss
cooperative); ARTHUR ANDERSEN & CO.
(a Canadian company); ARTHUR
ANDERSEN & CO. (a Hong Kong
company); RUIZ, UReUIZA y CIA, S.C. (a
Mexican company); PIERNAVIEJA,
PORTA, CACHAFEIRO & AVOCADOS (a
Venezuela company); ARTHUR
ANDERSEN (a United Kingdom company);
PHILLP E. HARLOW; WLLIAM PRUITT;
and DONALD DENKHAUS.

"fr$ffig,'fr{iãs,Ðñ'
MAR; t 200rr

ne8?lv'/ooåR'Ëfl-*n

r

)

ry
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.
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In March 1998, Morgan Stanley & Co. Incorporated, Morgan Stanley Senior Funding,

Inc., and Morgan Stanley (collectively, "Morgan Stanley") - in direct reliance on certified

financial statements audited by the Arthu¡ Andersen defendants (..Andersen')r - underwrote a

multi-million dollar offering of convertible notes and provided a $680 million loan to Sunbeam

I Detèndants Arthur Andersen LLP; Andersen Worldwide, Société Coopérative (a Swiss
cooperative); Arthur Andersen & Co. (a Canadian company); et*r* Andersen & Co. 1ì Hong
Kong company); Ruiz, Urquizay Cia S.C. (aMexican Company); Piemaviej4 porta bachafeiro
& Avocados (a Venezuela company); Arthur Andersen (a U;iteá Kingdom .ä.p*yj, Þninip e.Harlow, William Pruitt, and Donald Denkhaus a¡e hereinafter collectiiety refenäa to as
"Ar¡dersen-" Unless otherwise stated, allegations made against "Anderseï,, are made 

"luinrteach of these defendants jointly and severally.

EXHIBIT
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Corporation, Inc., in connection with Sunbeam's acquisition of th¡ee companies. As Sunbeam's

subsequent restatement of its financial results showed, the financial statements that Andersen

certified grossly misrepresented Sunbeam's true frnancial condition. Andersen had full

knowledge of these misstatements, and it intended that Morgan Stanley would rely on its

unqualified audit opinions. Morgan Stanley - as a direct consequence of Andersen's deceit -
has lost hundreds of millions of dolla¡s. Accordingly, Morgan Stanley brings this action against

Andersen and alleges the following:

Nature of Action

l. In March 1998, Sunbeun acquired The Coleman Company,Inc. ("Coleman') and

two smaller companies. In order to finance this acquisition, Morgan Stanley underwrote a $750

million offering of convertible notes, and it also directly provided Sunbeam with an additional

$680 million in secured financing.

2. In serving as an underwriter and in agreeing to extend the loan, Morgan Stanley

relied on Sunbeam's financial statements, which_ had been audited and certified by Andersen, as

well as Andersen's continued opinions about Sunbeam's financial condition. The Sunbeam

financial statements painted a picture of Sunbeam as a company in the midst of an exhaordinary

financial tumaround.

3. In reality, unbeknownst to Morgan Stanley, Sunbeam's "turnaround" was an

illusion. As became apparent in the summer of 1998 and as confirmed by Sunbeam's subsequent

restatement of its financial results, the 1996 and 1997 statements that Andersen had certified -
and upon which Morgan Stanley had relied - did not conform with generally accepted

accounting principles ("GÀç>'1. Andersen, with full knowledge of the material misstatements

2
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eontained in Sunbeam's financial reports, issued unqualified audit opinions for both 1996 and

1997. In so doing, it failed to perform its audit in accordance with generally accepted auditing

standards (*GAAS').

4. As Andersen knew, the statements that it audited and certified were replete with

accounting improprieties. As a consequence, Sunbeam's true financial condition was misstated

by millions of dollars. [n November 1998, when it restated its 1996 and lg97 financial results,

Sunbeam revealed that, in 1996, it had overstated its operating losses by at least $40 million,

thereby establishing an overþ bleak financial backdrop against which the company's

perforrnance in 1997 would be measured . ln 1997, by contrast, Sunbearn dramatically overstated

its earnings. When 1997 openting eamings were eventually corrected and restated, they were

$95 million less than the eamings originally reported - and approximately half of the figure that

Andersen had previously certified

5. Andersen's fraud ultimately forced Sunbeam and several of its subsidiæies to

seek relief under Chapter I I of the Bankruptcy Code in February 2001. As part of the

bankruptcy court-approved reorganization plan, Morgan Stanley's $680 million loan to Sunbeam

was discharged in fi.¡ll, and Morgan Stanley received Sunbeam stock valued at a small fraction of

the original loan. In addition, as a result ofAndersen's actions, the convertible notes issued by

Sunbeam and held by Morgan Stanley had been rendered substantially less valuable.

6. As the Securities and Exchange Commission ("SEC") subsequently determined,

in auditing and certifuing Sunbeam's financial statements, Andersen completely disregarded its

professional and legal obligations. It certified Sunbeam financial statements that it knew grossly

mischaracterized the company's tme financial condition. It ignored its duty to maintain

3
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independence from its elient, Sunbeam. It did so with ñ¡ll knowledge that Morgan Stanley

would be harmed immensely by Andersen's deception.

7. By this complaint, Morgan Stanley seeks compensatory damages ofseveral

hundreds of millions of dollars. In addition, Morgan Stanley reserves the right to seek leave to

amend its complaint pursuant to Fla. Stat. $ 768.72 to assert claims for an additional recovery of

punitive damages in excess of $1.2 billion as allowed by law.

THE PARTIES AND OTHER RELEVANT ENTITIES

8. PlaintiffMorgan Stanley & Co. Incorporated ("MS & Co.") is a financial services

firm that engages in underwriting, investment banking, financial advisory services, securities

sales and tading, and ¡esearch. In late 1997 and early 1998, MS & Co. assisted Sunbeam in

identiffing potential acquisition targets and served as Sunbeam's financial advisor with respect

to certain æpects of Sunbeam's acquisitions of Coleman, Signature Brands USA, Inc. and First

Alert, Inc. MS & Co. also served as the underwriter of a S750 million offering of convertible

notes that Sunbeam used to finance these acquisitions. MS & Co. is a corporation organized and

existing under the laws of the Sfate of Delaware, with its principal place of business in New .

York.

9. PlaintiffMorgan Stanley Senior Funding, Inc. ("MSSF') is a cornpany that

provides credit services to its clients. In 1998, MSSF entered into a credit agreement with

Sunbeam under which MSSF agreed to provide a loan to Sunbeam in connection with

Sunbeam's acquisition of Coleman and two smaller companies. Pursuant to the credit

agteement, Sunbeam bonowed $680 million from MSSF, with the borrowings used by Sunbeam

to fund cerfain costs relating to the acquisitions. MSSF is a corporation organized and existing

under the laws of the State of Delawa¡e, with its principal place of business in New York.

4
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l0' Plaintiff Morgan Stanley is a financial services company. It owns 100 percent of

the stock of both MS & Co. urd MSSF. Morgan Stanley is a corporation organized and existing

under the laws of the State of Delaware, with its principal place of business in New york. tn this

complaint, the term "Morgan Stanley" is used collectively to describe both Morgan Stanley and

its two wholly-owned zubsidiaries, MS & Co. and MSSF.

11. Defendant Andersen Worldwide, Société Coopérative Switzerland was a

partnership organized under the Swiss Federal Code of Obligations. Its par&rers included more

than 2,000 individuals from 390 offices in 84 countries. Various individuals who were paxtners

of Andersen-Worldwide participated in the 1996 an d lgglaudits of Sunbeam and the l99B

restatement of the reports ofthose audits. Andersen-Worldwide and Andersen-US dictated the

policies and procedures to be used within Andersen thrroughout the world.

12. Defendant ArthurAndersen & Co. ('Andersen-Canada') was part of Andersen-

Worldwide. Andersen-Canada particþated in the 1996 and 1997 audits of Sunbeam and the

1998 restatement ofthe reports of those audits.

13. Defendant ArthurAndersen & co. ("Andersen-Hong-Kong') was.part of

Andersen-Worldwide. Andersen-Hong Kong participated in the 1996 and 1997 audits of

Sunbeam and the 1998 restatement ofthe reports of those audits.

14. Defendant Ruiz, Urquiza y Cia" S.C. ("Andersen-Mexico') was part of Andersen-

Worldwide. Andersen-Mexicopaficipatedinthe 1996 and1997 auditsof Sunbeamandthe

1998 restatement of the reports ofthose audits.

15. Defendant Piemaviej4 Port4 Cachafeiro & Avocados f'Andersen-Venezuela')

was part of Andersen-Worldwide. Andersen-Venezuela participated in the 1996 and 1997 audits

of Sunbeam and the 1998 restatement of the reports ofthose audits.

5
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16. Defendant Arthur Andersen ("Andersen-tlK") was part ofAndersen-Worldwide.

Andersen-UK participated in the I 996 and 1997 audits of Sunbeam and the I 998 restatement of

the reports of those audits.

17. Defendant Anhur Andersen LLP ("Andersen-US') was part of Andersen-

Worldwide. Andersen-US is a partnership formed under the laws of the State of Illinois. Once

one of the world's largest accounting firms, almost all of its partners have left the firm.

Andersen-US participated in and coordinated the 1996 and 1997 audits of Sunbeam and the 1998

restatement ofthe reports of those audits. In addition, Andersen-US partners and employees

provided consulting services to Sunbeam as part ofdue diligence work perforrred in conjunction

with Sunbeam's acquisition of Coleman, as well as on other projects.

18. Defenda¡rt Phillip E. Harlow was a partrer at Andersen-US and was also a partner

of Andersen-Worldwide. He served as the engagement parùner on the audits of Sunbeam's

financial statements from 1993 to I 998. As engagement partner, Harlow had primary

responsibility for supervising the 1996 and 1997 audits of Sunbeam, including overseeing the

activities with respect to the Sunbeam work performed by numerous persons at Andersen.

Harlow also participated as a member of Sunbeam's due diligence team in connection with

Sunbeam's acquisition of Coleman.

19. Defendant tù/illiam Pruitt at all times material hereto was a partner of both

Andersen-US and Andersen-Vy'orldwide. He served as the concuning partner on the Sunbeam

audits for at least 1996 and 1997.

20. Defendant Donald Denkhaus at all times material hereto was a partner of both

Andersen-US and Andersen-Worldwide. Denkhaus served as the engagement partner on the

6
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Sunbeam's ultimate restatement of its financial statements, as Audit Division Head and manager

of Andersen's audit practice for the entire South Florida region.

21. The Coleman Company, lnc. was a leading manufacturer and marketer of

consumer products for the worldwide outdoor recreation market. Coleman was a Delaware

corporation, with its principal place of business in Kansas. Prior to March 30, 1998, Coleman

(Parent) Holdings Inc. ("Coleman-Parent") owned 44,067,52A shares (or approximately 82

percent) of Coleman. Coleman-Parent is a Delaware corporation, with its principal place of

business in New York and is a wholly-owned subsidiary of MacAndrews and Forbes Holdings,

Inc. (*MAFCO'). MAFCO is a global investnent firm owned and operated by financier Ronald

O. Perclman. Through its various subsidiaries and affiliates, MAFCO owns and/or conbols a

number of multi-billion dollar global corporations, including Revlon, Inc., the intemational

consumer cosmetics company. MAFCO is a Delaware corporation, with its princþal place of

business in New York.

22. Sunbeam Corporation through its operating subsidiaries and affiliates,

manufactured, marketed, and distributed durable household and outdoor leisure consurner

products through mass-market and other consumer channels. In 1998, Sunbeam purchased

Coleman-Parent's controlling interest in Coleman for 52.2 billion. On February 6,20A1,

Sunbeam and several of its affiliates filed a petition for relief under Chapter 1l of the

Bankruptcy Code in the United States Bankruptcy Court for the Southem District ofNew York.

Sunbearn has since emerged from bankruptcy and now operates under the name American

Household.
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JURISDICTION AI{D VENUE

23. This Court hasjurisdiction over the subject matter of this action pursuant to Fla.

Stat. $ 26.012Q)@) because Plaintiffseeks damages in excess of $15,000 exclusive of interest,

costs and attomeys' fees. This Court has jurisdiction over Andersen-US, Andersen-Worldwidq

Andersen-Canada, Andersen-HongKong, Andersen-Mexico., Andersen-Venezuela" and

Andersen-UK pursuant to Fla. Stat. $$ 48.193(l)(a) and (Ð, (2) and/or (5).

24. This Court has personal jurisdiction over Andersen pursuant to FIa Stat.

$ 48.193(2) because Andersen engaged in substantial business activities in the State of Florida.

Additionally, this Court has personal jurisdiction over Andersen pursuant to Fla. Stat.

$ a8.193(lXa) because the cause ofaction arises out ofAndersen's activities in the State.

25. Venue is proper in this Court pursuant to FIa Stat. $$ 47.011 and 47.}Z|because,

when the actionable conduct described herein occurred, Andersen maintained an office with

more than 30 employees and partners in West Palm Beach and therefore resíded in Palm Beach

County.

FACTUAL BACKGROT}ND

Andersen and Sunbeam's Fraudulent Scheme

26. In July 1996, to address its growing financial difficulties, Sunbeam hired Albert

Dunlap as Chairman and Chief Executive Officer. Dunlap was a well-known "turnaround"

specialist who had a history of brief tenures at other companies. He was nicknamed "Chainsaw

Al" because of his practice of cutting staff and closing plants to achieve quick turnaround results.

27. Immediately after joining Sunbeam, Dunlap replaced almost all of top

management with his own selections, hiring Russell A. Kersh (Chief Financial Officer); Donald

R.Uzzi (Vice President, Marketing and Product Development, and later Executive Vice

8
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President, Consumer Products Worldwide); Lee B- Griffith (Vice President, Sales); and Robert J.

Gluck (Principat Accounting Officer).

28. Immediately after he was hired, Dunlap publicly predicted that, as a result of the

Company's restructuring, Sunbeam would attain significant increases in its margins and sales.

29. Unbeknownst to the public and to Morgan Stanley, senior management

established an overly dismal financial backdrop against which the company's performance in

1997 would be measured. Management decided to accomplish this task by recording improper

expenses and taking unjustified accounting write-offs in their 1996 financial statements. ln order

to convince the public that their 1996 losses were real, however, Sunbeam needed an outside

auditor to validate their financial reports.

30. Andersen stood ready to assist Sunbeam in its scheme. A¡dersen had a

significant stake in retaining Sunbeam, a long-time major client. The company generated

substantial income for Andersen, paylng over $l million in fees fo¡ its 1995 audit alone.

Andersen also hoped to continue to receive lucrative consulting assignments from Sunbeam.

Moreover, being dropped by a high-profile client such as Sunbeam would have been a severe

blow to Andersen's reputation. lndeed, Andersen was so eager to keep Sunbeam as its client that

it agreed to a 30 percent reduction in its 1996 audit fees.

31. After Dunlap assumed control of Sunbeam, Andersen had reason to fear that its

relationship with Sunbeam was in jeopardy. Phillip Harlow, the Andersen engagement partner,

knew that Dunlap had employed Coopers & Lybrand, one of Andersen's major competitors, as a

financial consultant and independent auditor in past tumaround assignments. In fact, Dunlap had

already engaged Coopers & Lybrand to assist in planning Sunbeam's massive restructuring.

9
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32. Ultimately, Andersen's desire to retain a valuable client overrode any sense of

duty or professionalism, and it capitulated to Sunbeam's demand that it sanction the improper

accounting treatments used by the company's senior management.

Andersen's Worldwide Operations

33. Andersen operated through a global network of international offices, branches and

subsidia¡ies of the U.S. partnership, a stmcture called the Andersen Worldwide Organization.

The Andersen network worked as "one hrm" and maintained this'bne firm" identity through a

variety of mechanisms. Partners (or equivalents) in its various branches were also partrers of

Andersen-\Morldwide, resulting in a global partnership of more than 2,000 individuals from 390

offices in 84 different countries. In addition to overlapping partners, Andersen-Worldwide and

Andersen-US shared officers in common. Moreover, Andersen-Worldwide set uniform

professional standards for all its oflices and required its international offices to agree to be bound

by those professional standards and principles. Andersen-Worldwide coordinated the sharing of

costs and allocation of revenues and profits among its par[rers and its offices around the world.

Andersen-Worldwide operated under a worldwide tax str¡cture. In addition, Andersen-

Worldwide handled all bonowing on behalf of its international offices and maintained those

offices' financial records, payroll, and employee health benefits plans. All of Andersen's offices

also shared global computer operations and training facilities.

34. Andersen applied the "ons firm" approach in its work with Sunbeam. Top

parüiers responsible for the Sunbearn audits and restatement \ilere partners of both Andersen-US

and Andersen-Worldwide, including the engagement partneron the Sunbeam audits, Phillip

Harlow; tlte concurring partner on those audits, William Pruitt; and the engagement partner on

the Sunbeam restatement, Donald Denkhaus.
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35. In addition, vadous intemational offices of Andersen-Worldwide did substantial

work for Sunbeam. Sunbeam wa¡¡ a multinational corporation with operations in Canada,

Mexico, Venezuela" Hong Kong, and Europe. The engagements required the participation of

audito¡s from each of those countries and numerous American cities. Harlow, on behalf of both

Andersen-US and Andersen-Worldwide, developed work plans that he circulated to Andersen-

Canada, Andersen-Hong Kong, Andersen-Mexico, Andersen-Veneanelq and Andersen-UK.

Those offrces worked together with Harlow and others to complete the tasks outlined in the plan

and sent their work product to Harlow for inclusion in an Andersen-Worldwide Management

Letter.

The Fraudulent 1996 Financial Statements

36. .In 1996, afrer Dunlap took control of Sunbeam, Andersen permitted Sunbeam

management to employ numerorß accounting practices that - as Sunbearn's restatement of its

1996 financial statements and an SEC investigation later showed - did not comply with GAAP,

37 . Among other things, Sunbeam's 1996 financial statements, certified by Andersen,

did not comply with the accounting principles of (l) reliability, Financial Accounting Standards

Board (*FASB') Statement of Financial Accounting Concepts No. 2, $$ 58-97; Accounting

Principles Board ("APB") Statement No. 4, $$ 109, 138, 189; (2) completeness, FASB Statement

ofFinancial Accounting Concepts No.2, $$ 79,80; APB StatementNo.4, $ 94;

(3) conservatism, FASB Statement of Financial Accounting Concepts No.2, $$ 9l-97; APB

Statements No. 9, $$ 35, 7l; Ø) neuüality, FASB Statement of Financial Accounting Concepts

No. 2, $$ 98-l l0; or (5) relevance, FASB Statement of Financial Accounting Concepts No. 2, $$

47,48.
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38. Among the accounting frauds that Andersen knowingly allowed v/as the artificial

inflation of Sunbeam's reserves. Because the reserves were cha¡ged as an expense against

income, this accounting practice allowed Sunbeam to overstate the 1996loss against which its

1997 financial results would be compared.

39, For example, Sunbeam created a $338 million reserve for "restructuring" charges.

As the November 1998 restatement made clear, included in these charges were cosls of

redesigning product packaging; costs of relocating employees and equipment; bonuses to be paid

to employees who were told that they were being laid offbut were asked to stay on temporarily;

advertising expenses; and certain consultíng fees. Because these items benefited ñ¡ture

activities, GAAP did not permit them to be classified as restructuring charges. Andersen also

permitted Sunbeam to violate GAAP by creating a $12 million reserve for a lawsuit alleging that

Sunbeam was liable for cleanup costs associated with a hazardous waste site, even though

Sunbeam's estimated liability was, at best, half that arnount.

40. Andersen also permitted Sunbeam improperly to write down its household

products inventory in 1996. ln connection with the restructuring, Sunbeam had decided to

eliminate half of Sunbeam's product lines and to liquidate its inventory of those product lines.

Although only half of Sunbeam's product lines were eliminated, Andersen allowed Sunbeam to

apply, at year-end 1996, the special accounting treatment that it had accorded the eliminated

lines to its entire inventory of household products. As a result, as the November 1998 financial

restatement later showed, Sunbeam understated the balance sheet value of its inventory at year-

end 1996 by approximately $2 million and overstated its 1996 loss by the same amount.

41. Andersen also allowed management improperly to recognize, as a 1996 expense,

$2.3 million in 1997 advefising expenses and related costs. ln addition, Andersen permitted
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Sunbeam to manipulate its 1996 liabilities for "cooperative advertising." It was Sunbeam's

practice to fund a portion of its retailers' costs of running local promotions. As required by

GAAP, Sunbeam accrued its estimated liabilities for this expense. At year-end 1996, Sunbeam

set its cooperative advertising accmal at an inflated value of $21.8 million. According to the

November 1998 restatement, this accrual was improper under GAAP because it was

approximately 25 percent higher than the prior year's accrual amount, without a proportional

increase in sales providing a basis for the increase. Ultimately, as the November 1998

restatement showed, $5.8 million of that excessive accn¡al was used (without disclosure) to

inflate Sunbeam's 1997 income.

Andersents 1996 Unqualified Audit OpÍnion

42. In the course of auditing Sunbeam's 1996 financial statements, Andersen became

aware of these improper accounting practices. Indeed, it questioned a Sunbeam employee about

the restructuring reserves and was told that the reserve included "everything but the kitchen

sink." Harlow, the Andersen engagement partner, raised the issues with Kersh and Gluck and

proposedthat Sunbeam reverse certain of its improper enties. But when Kersh and Gluck

rejected these proposals, Andersen backed down.

43. In March 1997, Andersen issued an unqualified audit opinion regarding

Sunbeam's 1996 financial statements and authorized the inclusion of its audit opinion in

Sunbeam's 1996 Form lO-K filed withthe SEC. Despite its knowledge of the many improper

accounting practices that Sunbeam's management had employed, Andersen's opinion stated:

We conducted our audits in accordance with generally accepted
auditing standards.

Those skndards require that we plan arid perform the audit to
obtain reasonable assurance about whether the financial statements
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aÌe free of material misstatement. An audit includes examining, on
a test basis, evidence supporting the amounts and disclosures in the
furancial statements. An audit also includes assessing the
accounting principles used and significant estimates made by
management, as well as evaluating the overall financial statement
presentation. We believe that our audits provide a reasonable basis

for our opinion.

In our opinion, the finaneial statements . . . present fairly, in all
material respects, the financial position of Sunbeam Corporation
and subsidiaries as of December 31, 1995 and Dece¡nberZ9,1996,
and the results of their operations and their cash flows for each of
the three fiscal years in the period ended December 29,1996in
confonnity with generally accepted accounting principles,

44. Andersen also knowingly provided false descriptions of certain of Sunbeam's

specific accounting practices. For example, it characterized Sunbeam's treatment of its

restructuring charges in Note 2 to the audited 1996 consolidated financial statements as follows:

In conjunction with the implementation ofthe restructuring and
growth plan, the Company recorded a pre-tær special charge to
eamings of approximately $337.6 million in the fourth quarter of
1996. This amount is allocated as follows in the accompanying
Consolidated Statement of Operations: $154.9 million to
Resüucturing, Impairment and Other Costs as further described

below; $92.3 million to Cost of Goods Sold related principally to
inventory write-downs fromthe reduction in SKUs and costs of
inventory liquidation programs; $42.5 million to Selling, General

and Administrative expenses principally for increases in
envi¡orunental and litigation reserves (see Notes 12 and 13) and

other reserve categories; and the estimated pre-tax loss on the

divestitr¡re of the Company's firrniture business of approximately

$47.9 million.

In fact, however, Andersen knew that Sunbeam had improperly inflated its restructuring costs by

millions of dollars.

45. Andersen's 1996 audit violated GAAS because, among other things, Andersen

failed (l) to perform the audits with an attitude of professional skepticism as required by the

Statement on Auditing Standards (*SAS') No. 53; (2) to conelude that there was a significant
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risk that Sunbeam management would intentionally distort the company's financial statements,

in violation of American Institute of Certified Public Accountants Professional Standards, AU

$$ 3 16. l0 and 3 I 6.12; (3) to recognize that the accounting policies employed by Sunbeam were

not acceptable in the circumstances, in violation of AU $ 316.19; (4) to obtain sufficient

competent evidential matter ttuough inspection, observatior\ inquiries, and confirmations to

afford areasonable basis for its opinions regarding Sunbeam's financial statements, in violation

of AU $ 150.02; (5) to exercise due professional care in the performance of the audit, in violation

of AU $ 150.02; (6) to plan the work adequately to uncover the errors and inegularities in

Sunbearn's accounting information, in violation of AU $ 150.02; and (7) to obtain a si¡fücient

understanding of Sunbeam's internal control structure to plan the audits and to determine the

nature, timing, and extent of tests to be performed, in violation of AU $ 150.02.

46. In addition, in conducting the 1996 audit, Andersen (1) improperly relied on

management representations rather than appþing the auditing procedures necessary to afford a

reasonable basis for an opinion on Sunbeam's financial statements, in violation of SAS No. 19

(AU $ 333.02); (2) failed to recognize that misstatements resulting from misapplication of

GAAP, departures from fact, and omissions of necessary information, in aggregate, caused

Sunbeam's financial statements to be materially misstated, in violation of SAS No. 47

(AU $ 3fl.A4); (3) failed to issue a qualified or adverse opinion, in violation of SAS No. 47

(AU $ 312.31); and (a) improperly concluded that the accounting principles applied by Sunbeam

were appropriate in the circumstances and that Sunbeam's financial statements were informative

of matters that could affect their use, understanding, and interpretation, in violation of SAS

No.69 (AU $$ 411.04(b) and (c).

47. In all, the 1996 financial statements audited by Andersen were materially false

and misleading and overstated Sunbeam's operating losses for 1996 by at least $40 million.

Moreover, Andersen's unqualified audit opinion was false in at least two material respects. First,

the financial statements that Andersen audited did not *fairly''present Sunbeam's financial
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position in conformity with GAAP, as it represented. Second, Andersen had not, as it claimed,

conducted its audit in accordance with GAAS.

The Fraudulent 1997 Financial Statements

48. The accounting frauds in which Andersen permitted Sunbeam to engage in 1997

were aimed at inflating the company's earnings. To accomplish this - as the November 1998

restatement and an SEC investigation subsequently showed - Andersen allowed Sunbea¡n to

record fraudulent sales, to accor¡nt improperþ for one-time events, and improperly to use

"cookie-jar'reserves, all in violation of GAAP.

49. Among other things, Sunbeam's 1997 financial statements, certified by Andersen,

did not comply with the accounting principles of (l) reliability, FASB Statement of Financial

Accounting ConceptsNo.2, $$ 58-97;APB StatementNo. 4, $$ 109, 138, 189;

(2) completeness, FASB Statement of Financial Accounting Concepts No. 2, $$ 79, 80; APB

StatementNo. 4, $ 94; (3) conservatism, FASB Statement of Financial Accounting Concepts No.

2, $$ 9l-97; APB Statements No. 9, $$ 35, 7l; (Ð neutrality, FASB Statement of Financial

Accounting Concepts No. 2, $$ 98-l l0; or (5) relevancq FASB Statement of Financial

Accounting Concepts No. 2, $$ 47,48.

50. According to theNovember 1998 restatemen! one of the revenue inflation tactici

permitted by Andersen in 1997 was Sunbeam's improper accounting for "bill-and-hold" sales. A

bill-and-hold sale occurs when a seller bills a customer for a purchase while retaining the

merchandise for later delivery- During 1997, Dunlap's management team offered financial

incentives to various customers to purchase products. Under GAAP, revenue underbill-and-hold

transactions may be recognized only i[ among others things, the buyer - not the seller -
requests a sale on that basis, As Andersen subsequently leamed in the course of its 1997 audit,

the purported bill-and-hold customers had not requested that treatment, and, in numerous caseso

the risks of ownership and legal title were never passed to the customer. According to the

.
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November 1998 restatement, Sunbeam added more than $29 million to Sunbearn's 1997 sales

and $4-5 million to income by improperly accounting for these transactions.

51. Another income-boosting tactic that Andersen sanctioned was Sunbeam's

improper use of its inflated 1996 reserves, which the November 1998 restatement later showed

artificially increased the company's 1997 income by almost $5 million. Andersen also let

Sunbeam improperly treat $19 million that it received from the sale of discounted and obsolete

inventory as ordinary income. Although the recognition of that revenue was permitted under

GAAP, Sunbeam was required to disclose that revenue as a non-recuning event. Sunbeam failed

to do so, again with Andersen's blessing.

52. In addition, Andersen allowed Sunbeam's Hong Kong and Canadian subsidiaries

to book sales that violated applicable accounting principles because they included an unlimited

right to return unsold merchandise and because the amount of fr¡tr¡re returns on such sales could

not reasonably be estimated. The November 1998 restatement showed that, on Andersen's

watch, Sunbeam's Hong Kong subsidiary improperlyrecorded sales revenue of $8.6 million

from various sales made during the for¡rttr quarter of 1997.

53. Andersen also permitted Sunbeam to employ several improper accounting tricks

with respect to its Mexican subsidiary. According to the November 1998 restatement, that

subsidiary engaged in $900,000 in bill-and-hold transactions in 1997 that should not have been

recognized as income until 1998. In additioq the subsidiary's inventory was overvalued by

$2 million, and the financial statements for Sunbeam's Mexico operations failed to include

$3 miltion expense for the profit sharing obligations of that business. According to the

November 1998 restatement, Sunbeam's Venezuela subsidiary also improperly valued its

inventory.

54. As a result of these and other improper accounting devices, n 1997, Sunbeam

reported $186 million in income, much of which was, according to theNovember 1998

restatement, improper under GAAP. In all, the overstatements included over $90 million of

t7
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improper net income, including approximately $10 million from a sham sale of inventory to a

contractor, approxirpately S4.5 million from non-GAAP bill-and-hold sales, approximately

$35 million in income derived fiom the use of non-GAAP reserves and accruals taken at year-

end 1996 and approximately $ó million from improper revenue recognition.

Sunbeam's Purchase of Coleman

55. Toward the end of 1997, Sunbeam's senior management initiated an effort to sell

the company. Sunbeam engaged Morgan Stanley to advise it with respect to the possible sale of

its core businesses and/or the initiation of one or more major acquisitions. Ultimately, Coleman,

Sigrature Brands USA, Inc. and First Alert,Inc. were identified as three companies interested in

being acquired by Sunbeam.

56. On January 28, 1998, Sunbeam announced iæ financial results for lggT,reporting

total revenues of $1.168 billion, and total eamings from continuing operations of $189 million

(or $1.41 per share). Sunbeam's announcement coincided with Andenen's purported

completion ofthe field work for its audit of Sunbeam's t997 financial statements, although

Andersen's work in fact continued for more than a month.

57. On February 3, 1998, Harlow met with key officers of Sunbeam to discuss the

acquisition of Coleman and its financial impact on Sunbeam. By that time, as a result of

reviewing Sunbeam's 1997 financial statements in the course of its audit, Andersen knew that

Sunbeam's 1997 results were false.

58. On February 20,lgg&,Andersen agreed to act as a Sunbeam financial advisor and

perform financial due diligence in connection with Sunbeam's acquisition of Coleman, First

Alert, and Signature Brands, further compromising its duty as an auditor to maintain its

independence from its client. In agreeing to undertake that assignment, Andersen became an

active member of the team working to assist Sunbeam in its acquisitions. Andersen employees

who worked on Sr¡nbeam's audit also served as members of Sunbeam's due diligence team in

connection with Sunbeam's acquisition of Coleman.
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59. On February 27,1998, Sunbeam's Boa¡d of Directors met in New York to discuss

Sunbeam's possible prtrchase of Coleman. During the February 27,1998 meeting, Morgan

Stanley provided Sunbeam's Board of Directors with a written "faimess" opinion regarding the

fair acquisition price of Colernan. The opinion made clear that, even in the context of issuing a

faimess opinion on the Coleman acquisition price, Morgan Stanley had relied upon Andersen's

representations regarding Sunbeam's financial health. The fairness opinion explicitly stated that

Morgan Stanley had reviewed "certain publicly available financial statements and other

information" of Sunbeam. The opinion advised that Morgan Stanley had "assruned and relied

upon without independent verification the accuracy and completeness of the information

reviewed by us for the purposes ofthis opinion."

60. The Sunbeam Board of Directors approved the Coleman acquisition. That same

day, Coleman-Pa¡ent - the 82 percent shareholder of Coleman - agreed to sell Coleman to

Sunbeam for a purchase price of 82.2 billion. Sunbeam agreed to provide Coleman-Parent with

$160 million in cash, to assume $584 million in Coleman-related debt, and to provide Coleman-

Parent with 14,099,749 shares ofSunbeam stock. Sunbeam also agreed to purchase Signature

Brands and First Alert for approximately $300 million.

Andersen's 1997 Unqualified Audit Opinion

6t. In the f¡rst week of March 1998, shortly after the agreement for Sunbeam's

purchase of Coleman was signed, but before the transaction closed, Andersen rendered an

unqualified audit opinion for Sunbeam's 1997 financial statements. With Andersen's express

consent, management included that opinion in Sunbeam's 1997 Form lO-K filed with the SEC

on March 6, 1998.

62. Andersen was well aw¿¡re of the potential for fraud in Sunbeam's 1997 books,

including the risk that Sunbeam management would attempt to claim profits and revenue on

transactions before the earnings process was completed. Harlow specifically advised Andersen's

foreign offices (including Andersen-Canad4 Andersen-Hong Kong, Andersen-Mexico,

l9
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Andersen-Venezuela and Andersen-UK), for example, that Dunlap had made promises to the

public regarding earnings-per-share to be attained in1997, and that management had a vested

interest in achieving the promised earnings levels because management's primary form of

compensation was based on the company's stock price. Harlow also noted the presence of the

possibilþ of a third-party purchase of the company's stock or assets.

63. In the course of its audit of Sunbeam's 1997 financial records, Andersen learned

Harlow's concems were well founded. It discovered that Sunbeam had improperly accounted for

certain bill-and-hold saleg had misused its resenes, and had overvalued its inventories.

Andersen discussed these problerns with Sunbeam's senior management and proposed that

Sunbeam reverse these improper enhies. But Sunbeam's senior management reñ¡sed to do so.

Rather than insisting that the adjushnents be made, Andersen permitted the entries.

64. Once again, Andersen gave Sunbeam a clean bitl of financial health. In its

opinion conceming Sunbeam's 1997 financial statements, Andersen stated:

We conducted our audits in accordance with generally accepted

auditing standards. Those stånda¡ds require that we plan and

perform the audit to obtain reasonable assurance about whetherthe
financial statements a¡e free ofmaterial misstatement. An audit
includes examining, on a test basis, evidence supporting the

amounts and disclosures in the financial statements. An audit also

includes assessing the accounting principles used and significant
estimates made by management, as well as evaluating the overall
financial statement presentation. We believe that our audits provide

a reasonable basis for our opinion.

In our opinion, the financial statements . . . , present fairly, in all
material respects, the financial position of Sunbeam Corporation

and subsidiaries as of December 29,1996 and December 28,1997,
and the results of its operations and its cash flows for each of the

th¡ee fiscal years in the period ended December 28,1997 in
confonnity with generally accepted accounting principles.

65. In fact, Andersen's 1997 audit violated GAAS because, ¿rmong otherthings,

Andersen had failed (l) to perform the audits with an attitude of professional skepticism as
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required by SAS No. 53; (2) to reach a conclusion that there existed a significant risk of

intentional distortion of financial statements by Sunbeam ¡nanagement, in violation of

AU $$ 316.10 and 316.12; (3) to recognize that the accounting policies employed by Sunbeam

were not acceptable in the circumstances, in violation of AU $ 316.19; (4) to obtain sufficient

competent evidential matter through inspection, observation, inquiries, and confirmations to

afford a reasonable basis for its opinions regarding Srmbeam's financial statements, in violation

of AU $ 150.02; (5) to exercise due professional care in the performance of the audit, in violation

of AU $ 150.02; (6) to plan the work adequately to uncover the errors and inegularities in

Sunbeam's accounting information, in violation of AU $ 150.02; and (7) to obtain a suflicient.

understanding of Sunbeam's intemal control stn¡cture to plan the audits and to determine the

nature, timing, and extent of tests to be performed, in violation of AU $ 150.02.

66. In addition, in conducting the 1997 audit, Andersen (l) improperþ relied on

management representations rather than applying the auditing proceú¡res necessary to afford a

reasonable basis for an opinion on Sunbeam's financial statements, in violation of SAS No. 19

(AU $ 333.02): (2) failed to recognize that misstatements resulting from misapplication of

GAAP, departures from fact and omissions of necessary information, in aggregate, caused

Sunbeam's financial statements to be materially misstated, in violation of SAS No- 47

(AU $ 312.04);(3) failed to issue a qualified or adverse opinion, in violation of SAS No. 47

(AU $ 312.31);(4) improperþ concluded that the accounting principles applied by Sunbeam

were appropriate in the circumstances and that Sunbeam's financial statements were informative

of matters that could affect their use, understanding and interpretation, in violation of SAS

No. 69 (AU $$ 411.04(b) and (c)); and (5) failed to report that a change in the application of

accounting principles in Sunbeam's|997 financial statements had materially affected their

comparability with the financial statements for prior periods, especially 1996, due to a different

treatment of sales and reserves in those periods, in violation of SAS Nos. I and 43 (AU

$ 420.02).
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67. In all, the 1997 financial statements audited by Andersen reported operating

income of $186 million - an overstatement of at least 50 percent. Like its 1996 unqualified

audit opinion, Andersen's 1997 opinion was false in two material respects. First, the financial

statements Andersen audited did not "fairly" present Sunbeam's financial position in conformity

with GAAP, as it represeuted. Second, Andersen had not, as it claimed, conducted its audit in

accordance with GAAS.
Morgan Stanley's Reliance on Andersen's

Unqualified Audit OPinions

68. After it agreed to acquire Coleman, First Alert, and Signanue Brands, Sunbeam

needed to raise approximately $2.3 billion to refinance existing debt and to fund these

acquisitions. To accomplish these financing objectives, Sunbeam's management elected to issue

$500 million in subordinated convertible notes (an amount later increased to $750 million) (the

"Convertible Note Offering") and enter into a ner\¡ $2 billion senior credit agreement (later

reduced to $1.7 billion) with secured lenders (the "Bank Facility'). Morgan Stanley served as

the lead underwriter for the Convertible Note Offering and as the Syndication Agent for the

Bank Facility. Morgan Stanley also coordinated the Bank Facility with First Union and Bank of

Americq Sunbeam's other secured lenders.

69. Andersen knew ofthese proposed financing arrangements. Specifically,

Andersen knew that the Coleman and other acquisitions would not close unless Sunbeam secured

the financing necessary to cover the acquisition prices. Moieover, Andersen knew that Morgan

Stanley was a principal participant in the Bank Facility, and that Morgan Stanley would be

relying on the representations Andersen made regarding Sunbeam's financial condition. [ndeed,

Andersen knew that documents issued in connection with the Convertible Note Offering clearly

stated that "[Sunbeam] is currently negotiating the terms of the New Credit Facility with a group

of banks which [Sunbeam] expects will provide for borrowings by [Sunbeam] or one or more of

its subsidiaries in the aggregate principal amount of $2.0 billion. The New Credit Facílity is

beíng arranged by an afiliate of fMorgan StanleyJ-"
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70. In addition to its knowledge of Morgan Stanley's role in Sunbeam's acquisitions,

Andersen had many reasons to know that Morgan Stanley would rely on Sunbeam's audited

financial statements. To begin with, Andersen, in its substantial experience working on multi-

billion dollar mergers and acquisitions, understood that Sunbeam's lenders and underwriters

would rely on an auditor's certification of Sunbeam's financial condition. As would any lender

engaged in a deal ofthis scale, Morgan Stanley looked to the financial statements provided by

Sunbeam and audited by Andersen to evaluate annual cash flow and to assess Sunbeam's abilit¡

following the acquisition, to promptly and comfortably pay interest and ultimately pay back the

loan. Indeed, reasonable and professional lenders such as Morgan Stanley, Bank of America"

and First Union would not have loaned over $l billion dollars to any person or entity without

strong assurance that their money would be retumed.

71. Ñot only was Andersen aware that any prudent business in Morgan Stanley's

position wouldrcly on Andersen's financial statements, but Andersen also knewthat Morgan

Stanley was specifically relying on Andersen's certifications. Indeed, Andersen itselfbad

expressly represented to Morgan Stanley that Sunbeam's financial statements were truthful and

that Andersen's unqualified audit opinions were reliable. On March 19, 1998, Andersen sent

Morgan Stanley a "comfort" letter stating that, in Andersen's opinion, "the consolidated finaúcial

statements fior 1996 and 1997] audited by [AndersenJ and included in the Offering

Memorandum comply as to form in all material respects with the applicable accotmting

requirements of the [Securities Act of 1933] and the related published rules and regulations." In

a follow-up letter dated Ma¡ch 25,1998, Andersen reaffirmed its previous representation.

72. In addition, Andersen participated in meetings and telephone calls in which it

represented to Morgan Stanley that Sunbeam's audited financial statements were accurate.

73. Andersen also knew that Morgan Stanley had stated in a February 27l,lgg|o

"fairness" letter that Morgan Stanley presented to Sunbeam's Board of Directors that Morgan

23

16div001655



Morgon Støley & Co., lncorporoted el ol. vs. Å¡lhw Ande¡sen LLP et al.

COMPLAINT

Stanley had assumed and relied upon the accuracy and completeness of Sunbeam's audited

financial statements.

74. In addition, Andersen knewthat Sunbeam had expressly represented, in loan

negotiations with Morgan Stanley, that Andersen's audit opinions were accurate. Specifically,

Andersen knew that, in the Sunbeam-Morgan Stanley credit agreement, Sunbeam warranted that

it had provided Morgan Sturley with accurate information regarding Srurbeam's consolidated

statements of operations, stockholders' equity and cash flows, as well as its consolidated balance

sheets. According to Sunbeam, its financial statements - certified by Andersen - "present[edJ

fairly, in all material respects, the financial position and results of operations and cash flows . . .

in accordance with GAAP.'

75. Similarly, Andersen knew that, in connection with the Convertible Note Offering,

Sunbeam had included its 1996 and 1997 audited financial statements in its March 19, 1998

offering rnemorandum and had represented to Morgan Stanley that its audited financial

statements were reliable.

. 76. Andersen also knew that, as part ofthe Coleman merger agreement executed on

February 27,1998, Sunbeam had represented and warranted that all of its filings with the SEC,

which included the 1996 financial statements audited by Andersen, were accurate and not

misleading, and that they would continue to be accurate and not misleading as of the

transaction's closing date. Sunbeam fi¡rther represented that its audited financial statements

were prepared in accordance with GAAP, and that at the time ofthe closing of the transaction,

that representation would continue to be true and correct.

77. Significantly, although it knew that Morgan Stanley had based multi-million

dollar financing decisions on its representations, Andersen did not tell Morgan Stanley of the

accounting concerns that it had raised with Sunbeam management in the course of its 1996 and

1997 audits or that Sunbeam's financial statements had not been fairly stated in 1996 and 1997.

78. On March 25, 1998, the $750 million ConvertibleNote Offering closed.

24

16div001656



Morgan Stanley & Co-, Incorporated, ct al. vs. Artlur Andersen LLP et al-

COMPLAINT

79. Sunbeam closed its acquisition of Coleman on March 30, 1998. On that date,

Sunbeam, through a wholly owned subsidiary, acquired approximately 81 percent of the then-

outstanding shares of Coleman co¡nmon stoik. These shares were acquired by Sunbeam in

exchange for 14,099,749 shares of Sunbeam's common stock and approximately $160,000,000

in cash. In addition, Sunbeam assumed or repaid approximately $1,016,000,000 in debt

belonging to Coleman and Coleman-Pa¡ent. Included in the repaid debt portion of the

transaction was an immediate cash payment by Sunbeam to Coleman-Parent of $590 million.

80. Morgan Stanley and Sunbeam closed the Ba¡rk Facility on March 31, 1998. In

accordance with the terms of the Bank Facility, Morgan Stanley - unawÍu'e ofthe falsity of

Sunbeam's financial statements and Andersen's audit reports - Ioaned Sr¡nbeam $680 million in

immediately available ñ¡nds to be used for the acquisitions. First Union, which served as the

Administrative Agent for the Bank Facility,loaned Sunbeam dn additíonal $510 million. Bank

of America" which served as the DocumentationAgent forthe Bank Facility, loaned Sunbeam an

additional $5 I 0 million.

81. As Andersen knew, Morgan Stanley had relied on Sunbeam's report of $186

million in income in deciding to underwrite the Convertible Note Offering and to loan Sunbeam

$680 million. Moreover, Andersen knew that the Sunbeam-Morgan Stanley credit agreemeni

provided that a condition precedent to Morgan Stanley's obligations under the agreement was the

absence of any event, change, or development that would have a material adverse effect on the

business, results of operation, or financial condition of Sunbeam. Andersen knew that an

additional condition precedent to Morgan Stanley's obligations was the absence of any material

misrepresentation or omissions in Sunbeam's SEC filings, including Andersen's 1996 and 1997

audit reports in the Form l0-Ks.

82. But for Andersen's fraud and its failure to issue qualified or adverse reports

exposing the falsity of Sunbeam's financial statements, Morgan Stanley would have had notice

of an adverse material change affecting Sunbeam before funding and of a material misstatement
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in Sunbeam's SEC filings. Not only would Morgan Stanley never have agreed to underwrite the

Convertible Note Oflering, but Morgan Stanley's obligation to loan Sunbeam $680 million also

would h4ve been discharged by the failure of conditions precedent to its obligations under the

credit agreement. Andersen's fraud directly caused the extensive losses that Morgan Stanley

suffered.

Andersen's Improper Accounting and Misrepresentations Are Revealed

83. tn an April 3, 1998 conference call with securities analysts, Sunbeam revealed

that sales for the first quarter of 1998 were 5 percent below reported sales for the same period of

the prior year.

84. On April 22,7gg8,a class of Sunbeam sha¡eholders sued Sunbeam and its senior

officers in the United States District Court for the Southern District of Florida, alleging that the

company had violated the securities laws by issuing materially false and misleading statements

regarding Sunbeam's financial condition. Andersen was subsequently added as a defendant in

this lawsuit.

85. On June 8, 1998, an article was published in Barron's that raised serious questions

regarding Sunbeam's apparent success under Dunlap, suggesting that it was the result of

"accounting gimmickry.' On June 15, 1998, Sunbeam's Boa¡d announced that it had removéd

Dunlap as Chairman and CEO. On June 17, 1998, Sunbeam received a letter from the SEC

informing it thatthe SEC had initiated an investigation into the company.

86. Andersen continued to stand behind its fraudulent audit opinions. On June 15,

1998, Andersen allowed Sunbeam's Board of Directors to assert that Andersen had "assured the

Board that Sunbeam's audited financial staternents [were] accurate in all material respects." It

was not until June 25, 1998 - when Andersen withheld its consent for use of its 1997 audit

opinion in a regishation statement that was to have been filed withthe SEC - that Andersen

gave any hint that its unqualified audit opinions were umeliable.
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87 . On June 30, I 998, Sunbeam announced that the Audit Committee of its Board of

Directors would conduct an inquiry into the accuracy of its 1997 financial statements. The Audit

Committee subsequently retained DÞloitte & Touche LLP to assist in the review, in addition to

Andersen. Sunbeam stated that'þending the completion of the review, its 1997 financial

statements and the report of Arthur Andersen LLP should not be relied upon." Sunbeam added

that the review "could result in a restatement of the I 997 financial statements and the first

quarter 1998 Form lO-Q."

88. On August 6, 1998, Sunbeam announced that its Audit Committee had

determined that Sunbeam would be required to restate its audited financial statements for 1997

and possibly for 1996, as well as its unaudited financial statements for the first quarter of 1998.

On October 2A,lggs,Sunbeam and Andersen announced a restatement of its 1996 and 1997

financial statements.

89. Holders ofthe convertible notes sued Sunbeam on October 30, 1998, and

Andersen was later named as a defendant in that zuit.

90. On Novemb er 12,1998, Sunbeam released its rcstated 1996 and 1997 financial

results, again audited by Andersen. The restated 1996 financial statements reported operating

losses for l996that were approximately $40 million less than originally reported, losses frorir

continuing operations that were approximately $26 million less than previously reported and net

losses that were approximately $20 million less than previously reported.

il. For 1997, the restated financial statements reported operating eamings that were

approximately $95 million less than originally reported, earnings from continuing operations that

were approximately $70 million less than previously reported and net earnings that were

approximately $70 million less than previously reported. The new operating income figure for

1997 was approximately half the amount that Andersen had previously certified'

Sunbeam Declares BankruPtcY
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92. On February 6, 2001, as a direct result of the deceit that Andersen had faeilitated,

Sunbeam and several of its Subsidiaries were forced to seek relief under Chapter I I of the

Bankruptcy Code in the United States Ban}ruptcy Court for the Southern District ofNew York-

As part of the bankruptcy court-approved reorganization plan, Morgan Stanley's $680 million

loan to Sunbeam was discharged in ñ¡ll, and Morgan Stanley received Sunbeam stock valued at a

fraction of the original loan. ln addition, as a result of Andersen's actions, the convertible notes

issued by Sunbeam and held by Morgan Stanley had been rendered substantially less valuable.

Subsequent Censure of Andersen's Conduct

93. Both courts and regulators have scn¡tinized Andersen's facilitation of Sunbeamls

fraud. In their judgments against the firm and Ha¡low, they have denounced Andersen's

conduct.

94. in December 1999, for example, the federal court presiding over the Sun-beam

shareholders' class action lawsuit refused to dismiss the claims against Andersen. The court

concluded thatthe class plaintitrs had alleged sufficient facts "to demonstrate that Arthur

Andersen had acted with severe recklessness in issuing its misleadingllggTJUnqualified Audit

Opinion.' In re Sunbeam Sec. Litíg,89 F. Supp. 2d 1326,1344 (S.D. Fla. 1999). Andersen

subsequently settled this lawsuit in 2001 for $110 million-

95. On May 15, 2001, the SEC filed a civil action in the United States District Court

for the Southern District of Florida against five former Sunbeam officers and Harlow,

Andersen's engagement partner.

96. In January 2003, the SEC settled its charges with Harlow. In its settlement order,

it made nr¡merous factual findings regarding Harlow aird Andersen's improper conduct. It

concluded that Harlow had proposed, on many occasions, adjustments to rectifr Sunbeam's false

financial statements. After management ¡efused to make these adjusünents, Harlow improperly

acceded to that decision. Inre PhíIIip E. Harlow,Rel. No. 34-47261,2003 WL 169818, at **l-3

(SEC Release Jan. 27, 2003).
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97. The SEC's assessment of Harlow's conduct was damning. Among many other

things, it concluded that Harlow (l) "failed to exercise professional skepticism when performing

audit procedures and gathering and analyzing audit evidence"; (2) "accepted uncorroborated

representations of Sunbeam's management in lieu of performing appropriate audit procedures";

(3) "failed to exercise due professional care in performing the audit and preparing the audit

report"; (4) "failed to perform suffrcient audit procedures to determine whether the financial

statements were in conformity with GAAP," even after he had "identified a number of audit risks

and accounting issues associated with the Sunbeam engagemenf'; and (5) "failed to obtain

suffrcient competent evidential matters through inspection, observation, inquiries, and

confirmation to afford a reasonable basis for an audit opinion." Id. at*4. Based on these factual

findings, the Commission concluded that the 1996 and 1997 financial statements that Harlow had

audited were not in conformity with GAAP, and the audit was not performed in accordance with

GAAS. /d. (citing AU $$ 410,411, 508.07).

98. Other participants in the Coleman acquisition have also sued Andersen for its

fraudulent conduct. On July 1,20A1 , Coleman-Parent sued Andersen for fraudulent

misrepresentation, fraudulent inducement to contract, and negligent misrepresentation. Andersen

subsequently agreed to settle that dispute for an undisclosed amount.

COIJNT I

Fraudulent Misrepresentation

99. Paragraphs 1 through 98 are repeated and realleged as ifset forth herein.

100. Andersen consented to the publication of its audit reports to the public and

business world by permitting Sunbeam to include them in Sunbeam's SEC filings. Given that

publication, Andersen knew and intended that the public - including Morgan Stanley - would

rely on Andersen's representations.

101. Andersen knew of Morgan Stanley's role in Sunbeam's acquisitions. Andersen

also knew that Morgan Stanley would rely and had relied upon Andersen's 1996 and 1997
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unqualified audit opinions for the panicularpurpose of determining whether to underwrite the

ConvertibleNote Offering and to provide Sunbeam with a loan for $680 million. Andersen itself

invited Morgan Stanley to rely on its unqualified audit opinions, expressly representing to

Morgan Stanley, in letters dated March 19, 1998, and March 25,l998,that Sunbeam's financial

statements were truthfi¡l and that Andersen's unqualified audit opinioru¡ were reliable.

Moreover, Andersen knew that Morgan Stanley had provided Sunbeam's Board of Directors

with a "faimess' letter expressly stating that Morgan Stanley had assumed and relied upon the

accuracy and completeness of Sunbeam's audited financial statements.

102. Andersen also knew of Sunbeam's proposed financing arrangements, and it

participated in meetings and telephone calls in which it represented to Morgan Stanley that

Sunbeam's audited financial statements were accumte.

103. In addition, Andersen knewthat Sunbeam had expressly represented, in loan

negotiations with Morgan Stanley, that Andersen's audit opinions were accurate and that, in the

Sunbeam-Morgan Stanley credit agreement, Sunbeam had warranted that it had provided

Morgan Stånley with accurate informationregarding its consolidated statements of operations,

stockholders' equity and cash flows, as well as its consolidated balance sheets. Similarly,

Andersen knew that, in connection with the Convertible Note Offering, Sunbeam had included

its 1996 and 1997 audited financial statements in its March 19, 1998 offering memorandum and

had represented to Morgan Stanley that its audited financial statements were reliable.

104. Andersen also knew that, as part of the Coleman merger agreement executed on

February 27,1998, Sunbeam had represented and wananted that all of its filings with the SEC,

which included the 1996 financial statements audited by Andersen, were accurate, not

misleading, and prepared in accordance with GAAP, and that they would continue to be accurate

and not misleading as of the transaction's closing date.

105. Andersen knew that Sunbeam's financial statements were replete with accounting

irregul'arities and that the inforrnation in Sunbeam's 1996 and 1997 frnancial statements was
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materially false and misleading. Those material misrepresentations included, among other

things, overstatements of (a) Sunbeam's 1996 operating losses by approximately $40 million;

(b) its 1996 losses ñom continuing operations by approximately $26 million; (c) its 1996 net

Iosses by approximately $20 million; (d) its 1997 operating eamings by approximately $95

million; (e) its 1997 earnings from continuing operations by over $70 million; (Ð its 1997 net

eamings by approximately $70 million; and (g) its 1997 operating income figure by

approximately 50 percent.

106. Inaddition,Andersenknewthatits 1996 andL997 unqualifiedauditopinions

were materially false and misleading. Andersen knew that it had falsely stated, among other

things, that (a) Sunbeam's financial statements fairly presented the financial position of Sunbeam

during 1996 and 1997; (b) Sunbeam's financial statements fairly presented the results of

Sunbeam's operations and cash flows during 1996 and 1997; (c) Sunbeam's finaneial statements

conformed with GAAP; and (d) its audits of Sunbeam were conducted in accordance with

GAAS.

107. Although Andersen knew that Morgan Stanley would rely and had relied on its .

false statements, it did not inform Morgan Stanley that the unqualified audit opinions it had

provided were materially false or that Sunbeam's financial statements contained numerous

misstatements of material facts.

I08. Andersen made its materially fatse representations regarding its unqualified audit

opinions and the accuracy of Sunbeam's financial statements with the intent to deceive Morgan

Stanley.

109. Andersen knew that the false information that it had provided to Morgan Stanley,

and its intentional failure to correct the misrepresentations contained in Sunbeam's financial

statements, would be critical to Morgan Stanley's decision to participate in the financing of

Sunbeam's acquisitions. But for Andersen's fraudulent representations, Morgan Stanley would

ll
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not have underwritten the Convertible Note Offering, nor would it have loaned Sunbeam $680

million.

I10. As a direct result of Andersen's fraud, Morgan Stanley has suffered hundreds of

millions of dollars in damages.

COTJNT II
Fraudulent Inducement To Contract
(Conspiracy and Concerted Action)

I I l. Paragraphs I through I I 0 a¡e repeated and realleged as if set forth herein.

ll2. Sunbeam's 1996 and 1997 financial statements contained false statements of

material fact. Those material misrepresentations included, among other things, overstatements of

(a) Sunbeam's 1996 operating losses by approximately $40 millioq (b) its 1996 losses from

continuing operations by approximately $26 million; (c) its 1996 net losses by approximately

$20 million; (d) its 1997 operating eamings by approximately $95 million; (e) its 1997 earnings

from continuing operations by over S70 million: (Ð its 1997 net earnings by approximately $70

million; and (e) its 1997 operating income figure by approximately 50 percent.

l13. Andersen knew that its 1996 and1997 unqualified audit opinions were materially

false and misleading. Andersen knew that it had falsely stated, among other things, that

(a) Sunbeam's financial statements fairly presented the financial position of Sunbeam during

1996 and 1997; (b) Sunbeam's financial statements fairly presented the results of Sunbeam's

operations and cash flows during 1996 and 1997; (c) Sunbeam's finaneial statements conformed

with GAAP; and (d) its audits of Sunbeam were conducted in accordance with GAAS.

114. Both Sulbeam and Andersen knew that their representations regarding

Sunbeam's 1996 and 1997 fnancial statements rilere false when made and/or made these

representations with reckless disregard as to their truth.

t 15. Anderser¡ Harlow, Dunlap, Kersh, and other senior Sunbeam executives acted in

concert and wrongfully conspired to create the appearance that Sunbeam was performing at a

high level in order artificially to inflate the stock price of Sunbeam and make it attractive for a
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sale to another company. Andersen explicitly or implicitly by acquiescence agreed to become

part of that conspiracy and cornmitted overt acts in furtherance of its fraudulent scheme in order

to retain Sunbeam as a client.

I16. In furtherance of that conspiracy, Dunlap and the other Sunbeam executives

decided to acquire Coleman, First Alert, and Signature Brands. In furtherance of that scheme, in

March 1998, Andersen committed the overt acts of issuing Andersen's false and misleading

unqualified audit opinion with respect to Sunbeam's 1997 financial statements and of consenting

to its publication to the SEC as part of Sunbeam's Form I 0-K filing on March 6, I 998.

ll7. To induce Morgan Stanley into underwriting the Convertible Note Offering and to

loan Sunbea¡n $680 million to finance its acquisition of Coleman, First Alert, and Signattre

Brands, Andersen and Sunbeam represented to Morgan Stanley that Sunbearn's audited financial

statements and Andersen's'audit opinions were accurate and not misleading. Andersen invited

Morgan Stanley to rely on its unqualified audit opinions, expressly representing to Morgan

Stanley, in letters dated March 19, 1998, and March 25,l998,that Sunbeam's financial

statements were truthñ¡l and that Andersen's unqualified audit opinions were reliable. Both

Andersen and Sunbeam management knew that Morgan Stanley had provided Sunbeam's Board

of Directors with a "faimess" letterexpressly stating that Morgan Stanley had assumed and

relied upon the accuracy and completeness of Sunbeam's audited financial statements.

I 18. In connection with the Convertible Note Offering and the Bank Facility, Andersen

and Sunbeam participated in meetings and telephone calls in which they represented to Morgan

Stanley that Sunbeam's audited financial statements were accurate.

119. In addition, Sunbeam expressly represented, in loan negotiations with Morgan

Stanley, that Andersen's audit opinions were accurate. It further wananted, in the Sunbeam-

Morgan Stanley credit agreement, that it had provided Morgan Stanley with accurate information

regarding its consolidated statements of operations, stockholders' equity and cash flows, as well

as its consolidated balance sheets. Likewise, in connection with the Convertible Note Offering,
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Sunbeam included its 1996 &d1997 audited financial statements in its Ma¡ch 19, 1998 offering

memorandum and represented to Morgan Stanley that its audited financial statements were

reliable.

l2O. Also, as part of the Coleman merger agreement executed on February 27,lgg8,

Sunbeam represented and warr¿nted that all of its filings with the SEC, which included the 1996

f¡nancial statements audited by Andersen, rryere accurate, not misleading, and prepared in

accordence with GAAP, and that they would continue to be accurate and not misleading as of the

tansaction's closing date.

l2l. Andersen knew thæ its audit opinion would be used by Sunbeam to induce

Morgan Stanley to underwrite the C.onvertible Note Offering and to induce Morgan Stanley to

loan Sunbeam $680 million to finance Sunbeam's acquisition of a controlling stake in Coleman.

Andersen's audit report furttrered the conspiracy between Andersen and Sunbearn by actively

perpetuating the illusion that Sunbeam was a financially healthy company, which helped to

support the company's artificially inflated stock price. In doing so, Andersen committed the

tortious act of fraudulent inducement in concert with Dunlap and the other Sunbeam executives

pursuant to a common design.

122. ln reasonable and justiñable reliance on Andersen's and Sunbeam's

representations that Sunbeam's financial statements and Andersen's audit reports were accurate

and truthful, Morgan Stanley agreed to underwrite the Convertible Note Offering, and Morgan

Stanley agreed to loan Sunbeam $680 million to finance Sunbeam's acquisition of Coleman.

123. As a direct result of this conspiracy of fraudulent inducement, Morgan Stanley

has suffered hundreds of millions of dollars in damages.

COT]NT III

Aiding and Abetting Fraud

124. Paragraphs I through 123 arerepeated and alleged as ifset forthherein.
;

i,

ii
lL
t:
rlii
t:
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125. Sunbeam's 1996 and t997 financial statements contained false statements of

material fact. Those material misrepresentations included, among other things, overstatements of

(a) Sunbeam's 1996 operating losses by approximately $40 million; (b) its 1996 losses from

continuing operations by approximatety $26 million; (c) itd 1996 net losses by approximately

$20 million; (d) its 1997 operating earnings by approximately $95 million; (e) its 1997 earnings

from continuing operations by over $70 million; (f¡ its 1997 net earnings by approximately $70

million; and (g) its 1997 operating income figure by approximately 50 percent.

126. Andersen's 1996 and 1997 unqualified audit opinions were materially false and

misleading. Andersen falsely stated, among other things, that (a) Stmbeam's financial statements

fairly presented the financial position of Sunbeam during 1996 and 1997; (b) Sunbeam's

financial statements fairly presented the ren¡lts of Sunbeam's operations and cash flows during

1996 and t997;(c)Sunbeam's financial statements conformed with GAAP; and (d) its audits of

Sunbeam were conducted in accordance with GAAS.

127. To induce Morgan Stanley into underwriting the Convertible Noæ Offering and to

loan Sunbeam $680 million to finance its acquísition of Colerna¡r, First Alert, and Signature

Brands, Sunbeam represented to Morgan Stanley in loan negotiations that Sunbeam's audited

financial statements were accurate and not misleading. In addition, in the Sunbeam-Morgan

Stanley credit agreement, Sunbeam wa¡ranted that it had provided Morgan Stanley with accurate

information regarding its consolidated statements of operations, stockholders' equity and cash

flows, as well as its consolidated balance sheets. Likewise, in connection with the Convertible

Note Offering, Sunbeam included its 1996 and1997 audited financial statements in its March 19,

1998 offering memorandum and represented to Morgan Stanley that its audited financial

statements were reliable.

128. Also, as part of the Coleman merger agreement executed on February 27,1998,

Sunbeam expressly represented and warranted that all of its filings with the SEC, which included

the 1996 financial statements audited by Andersen, rryere accurate, not misleading, and prepared
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in accordance with GAAP, and that they would continue to be accurate and not misleading as of

the transaction's closing date.

129. Sunbeam knew that its representations regarding its 1996 and 1997 financial

statements were materially false when made and/or made these representations with reckless

disregard as to their truth. [n addition, Sunbeam knew that Andersen's 1996 and 1997

unqualified audit opinions were materiallyfalse and misleading.

130. Sunbea¡n knew that Morgan Stanley would rely on its representations in

determining whetherto act as Sunbeam's rmderwriter and to loan Sunbeam $680 million to

finance its acquisitions. Although Sunbeam knew that Morgan Stanley would rely and had relied

on its false statements, it did not inform Morgan Stanley that the unqualified audit opinions it

had provided were materially false or that Sunbeam's financial statements contained numerous

misstatements of material facts.

I 3 1. Sunbeam made its materially false representations regarding its financial

statements and Andersen's unqualified audit opinions with the intent to deceive Morgan Stanley

and to induce Morgan Stanley to participate in the financing of Sunbeam's acquisitions.

132. Sunbeam knewthat the false information that it had provided to Morgan Stanle¡

and its intentional failure to correct the misrepresentations contained in Sunbeam's financial 
'

statements, would be critical to Morgan Stanley's decision to participate in the financing of

Sunbeam's acquisitions. But for Sunbeam's ftaudulent representations, Morgan Stanley would

not have underwritten the Convertible Note Offering, nor would it have loaned Sunbeam $680

million.

133. Andersen knowingly and substantially assisted Sunbeam in its fraud. Andersen

itself expressly represented to Morgan Stanley, in letters dated March 19, 1998, and March 25,

1998, that Sunbeam's ñnancial statements were truthfrrl and that Ande¡sen's unqualified audit

opinions were reliable. In addition, Andersen participated in meetings and telephone calls in

which it represented to Morgan Stanley that Sunbeam's audited financial statements were
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accr¡rate. Moreover, Andersen knew that Morgan Stanþ had provided Sunbeam's Boa¡d of

Directors with a "fairness" Ietter expressly stating that Morgan Stanley had assumed and relied

upon the acfl¡racy and completeness of Sunbeam's audited financial statements. Andersen did

not tell Morgan Stanley of the accounting concerns that it had raised with Sunbeam management

in the couse of its 1996 and 1997 audits.

134. As a direct result of Sunbeam's fraud, aided and abetted by Andersen, Morgan

Stanley has suffered hundreds of millions of dollars in damages.

WHEREFORE, plaintiffs Morgan Stanley demand judgment against Andersen-

worldwide, Andersen-US, Andersen-canadq Andersen-Hong Kong Andersen-Mexico,

Andersen-Venezuela, Andersen-UK, Harlow, Pruitt" and Denkhaus, jointly and severall¡ as

follows:

A. Compensatory damages in an amount to be determined at hial;

B. Attomeys' fees and costs incurred in this and related litigation;

C. Pre-judgment interest; and

D. All other relief this Court may deem just and appropriate. -.

Plaintiffs expressly reserve the right to seek leave to amend is complaint pursuant to FIa.

Stat. $ 768.72 to assert claims for punitive damages in excess of $1.2 billion as allowed by law.
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JURY DEMAI\ü)

Plaintiffs request a trial by jury on any and all issues raised by this Complaint that are

triable of right by ajury.

March 1,2004

D. Culve¡ Smith UI
Florida Bar No. 105933

of
D.Cu¡,vnn Su¡rH III, P..A-

Suite 401, Northbridge Center
515 North Flagler Drive
West Palm Beach, FL 33401
Tel: (561)833-3772
Fø: (561) 833-3485

wíth
Michael IC Kellogg
Mark C. Hansen
James M. \l/ebster
RebeccaA. Beynon
of
KELLocc, HUBER, HlNseu, Tooo

& Ev¡t¡s, P.L.L.C.
Sumner Square
1615 M StreeL N.W.
Suite 400
Washington, D.C.20036
(202)326-7e00

Counselfor Plaintiffs
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."i'r\ll1]'f i-!R¡Iì{DERSEN LLP, o Unired Ststes
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COIVIPLAINT

I'l¡intifl'\Vr\CHO\i1..\ BANñ. a ir-ational llanking Association. ltmrerly knorsn as First

tinion I.¿rtiunal Bank f'Wachovia") sr¡e.s delèndanrs ARTI-ltiR ¡\NDERSEì{ LLP, a linited Stares

Puirtcrs,ti¡r f''Åndcrsen-L¡S"i; .;\NDERSEI,¡ WORLD\UlDË. ¡^OCIETE COOPERATIVE. a Srviss

Cr\rpr¡:r itc ¡"r\ndcrsen-\\'rrrldrtidc"); AIìTI{UR ANDERSEN ct CO.. a Canadian Compan¡,

t".\¡¡rlcr:cu-Clnad:¡"): ARIHLJR À¡*DERSEN & CO.. a I'long Kong Crrnr¡rany ("Andersen-Hong

L*rrr"l: Rl-tlZ. IJRQUIZ.\ )' CIA. S.C., a Mexici¡n Cornpuv í"Anderserr-[{cxico"):

illÌ:lÌììÀ\:l¡:J..\. PORTA- cACÌ{.,\FEIRO & ¡\VOC.,\,DOS. r Venezucla Conpanl'(,,Andersen-

vIPã.f¡-r6^¿.:i
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\teneznela'ì: ARTHUR ¡\NDERSEN. a Uni¡ed Kingdom Company ("Atdersen-UK") (Andenen-

tJS. .{nderscn-\ttorldrvicle. Anderscn-Canada, Anderscn-Hong-Kottg, Andersen-Mexico. Andersen-

\ienczrcla ¡lnd Antle¡s{:n-UK are collccrively rcfcrred to hq'ein as "Andersen")¡; P}llLLtP E.

I{ARI.OW. individuall-v {"Harlorv"). LARRY BORNSTEIN, indlvidually ("Bornstein').

GREGORY B. WI[.DËR, individu.allv ("Wildcr"), lvllGUEL A. I;ONSECA, individuall¡'

l"Forts.eca"). DONALD DENKHAUS (''Denkhaus') and WILLIAM PRIJITT ("Pnritt') (l{a'lorv.

Bornst:iu, \\tilcter. Fo¡rseca. Denkhaus arrd Pruitt are cotlecrively re:ferred to herein as tlrc

"lndividual Detendants"). and states:

N,{TTIRE-O-F TIIE ACTI ON.

l. This action ariscs oul of Wachovia's agreeing to lcnd up to 1i600 rnillion to Sunbeam

Coryxrrrtion. lnc. ("Sunbeanr") in ùonnection rvith a S3.0 billion credit agreement (the "Credit

-\greenrcnt"i cxecuted by Sunbeam on or about March 30. 1998 and funded in excess of $400

nlillion h.v lltachovia on or alicr lVfarch 3 l. I 998.

l. ln clcciding to cx¡end credir to Sunbcanr. Wachovia relied on Sunbeam's financial

.st¡tlr'nÈ¡tts. rshiclr sere audited by r\ndersen and certified on behalf of An'lersen by Andersen-US.

.{,¡rdcrs':u prtrnroted iself as the largcst accounting firm i¡r the norld at the t¡me of the audirs.

-ì. l:loucver. unbeknorvnst to Wachovia- Andersen had auditeil and celificd linancial

statentcnts that it h:terv to be inaccuratc and rnisleading at the lime tlre li:oancial statements were

ccnilÌqt. Tbose audited lìnancial smternents painted a false picture of Sunbeam. depicring it as a

contpan)' in the nridst of an impressive tìnurcial rurnaround. The reality was that Sunbeam's

rur¡riuornld s'ûs a shanl. and rvlrc¡r tlrc ¡rurh emerged, Su¡lbeam's stock lost virtually all of irs value.

¡ ljrrlsss .rthersisc sratrrJ. allcl:ations mude agaíns "Andersen" ¡uc rnade againsr each rf Andenen-US..{ndenen-
\\irrldrvk c. .'\ndeticn-C:lnada, .dnderrc¡ì-Hong Kong, Andcrsen-þlexico. Andencn-Vc:nezucla and Andcnen-UK
ioi¡ttll an.l s!'vcrcll\'.
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4. B,v rclying upon the lìnaneial statemenls improperl¡' ccrtified by Andersen

\V¡rch¡r'ia h:rs suflercd losses exceeding Sl00 nrillion.

5- 131' holding itsell'our as Suuheanr-s inclcpertlcnt ccrtilìrrl ¡rublic accor¡rltaul urd

ccrrili. ing Sunbeam's linalrcíal srôten¡ents. ,Andersen knorvingly assu¡::¡ed a responsibilit¡' that

rrurrsc:ndcil its rclationship rvith Sunbeam as a clien¡. lndecd- Andersr:n spccificalll'knerv that

\\'¡¡çþrrvier rrls rclying upon its rrnrk us Sunbeu¡T¡'s indcpcndent ceitilietl public occoun¡ants. .{s art

irxfr¡rt ncienr certifietl public ¿rccor¡ntant auditing Su¡rbcanr's Fumncial stotr:¡nents! Ândcrsen r¡s'ed :r

¿¡'¡¡-1, tr) \Vlr:brrvia s'ho it hnerv lus rel-ving upon .{ndcrscn's ccrtilìcation that Su¡rbean¡'s reports

inirl.v .lcpicred Sunbeur¡r's hnancial status. .{ndcrscn rvas required to ¡na:rrlain independence fi'orn

its cl¡ùnr. Su¡rlrr..um. and spcuk rvith tonl lronest¡- bcfìuing the rrust tha¡ hatl becn placed in irs nord.

ln cirrr¡'ing our irs ¡¡udit of Su¡rbeîm's fina¡rcial statemcnts. A¡rde¡sc¡r ut¡erl.t, lhiled to live up ¡o tl¡at

:'c::poliiiL'iiir1'. To thc contrflry. ¡\nclcrsen'.s audits serc not perl'orrrrcd in rccordance rvith genertll¡'

ircccpr.-'d uutiiting standnrcls ("(ìÂ¡\S"), and tlrc linanci¡tl sl:rtc'mcnts it cenified s'e[e not. os

¡\¡rdcn c¡l chiurcrJ. in conlìrrmitv rvith gentr.rll¡, accc¡rlctl äccount¡rtg prir:ciptes ("G¡\AF'). Eren

nrorc c.:rcgiûu.s. Phillip Ho¿,ro,. ,lru 
"uOì, 

Oon*, un ,n* Suntrea¡n ¿¡ccounl. nnd others ot ,\¡rcic¡scn.

inr:lucling l)ruitr. kne$, tl¡e lìnuncial staten'tents \r'crs not pfcpnred in eon:'irrnrily rvíth G..\AP. but

:\udcnc¡i cr:¡'ti iÌccl tlrcn¡ nonethcless.

(i. l)cl'cndants' ntotivation $'as sirnple - to do t\.|Ìctc\.er \v:¡s necsssart'10 ¡stain it

nttior.:licnt a¡tcl can¡ si-urtilicut l'ces. Anclcrsen had sen,cd as Sunbeanr's indcpendent auditor lbr

rìl.lnv \r:lrs. I¡l 199i. Andersc¡r's [:ort l-aud!'rdale. lì]orida. olÏìce took uhlrye of tlre acccnnt. and

Stt¡llrern¡ hccl¡ue one r¡f the lþrv Forfune -i00 clients in that uflir:e. Sr¡n'.rennr's audits gencrated

-.iglli;ic:tnt iþr'.s. F-or exnnr¡:le. Surrbcrnr paid Anderscn rìrùre tlun Sl rnilliorr t'or its 1995 audit.

Clvcr ¡ l!' l.{;rïs. in acldition to uudíting rvork, Sunbe:,¡¡n ülso gencrltetl nurneror¡s constrlting

ITPB: r:.¡' i3!'. !
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enr¡art ll¡rents ând lheir acconrpan,ving fees. Defendants were rnotivated to presenre the Sunbeam

relatic.nship nol only'to ensurc tbat audit e¡ì-qagements would continue but also to reinforce thc

opFìr¡un¡t)' to peü'orrn lucrdivc ctrnsulting rvork. l¡r additio¡r. maintaining the relationship rvirh

Sunberm sas inrportant ro delèndonts because being dropped by a high-profile client such as

Sunbernr rvould have brought ¡legat¡\'e publicity to the Ft. Lauderdale offì¡:c and !o Andersen.

7. Horvever. in 1996 rhat relationship rvas threatened by Sunbeam's nerv CEIO, Albert

Dunlair. Dunlap rras eager to shos, a turnaround af Sunbeam in order to position the comuan.v for a

quick sale. as lre recentl¡, had done at Scon Paper. To accomplish that goal, Dunlap's nerv

nìünag:rnent learn k¡rorvingly enrplol'ed improper accounting methods that first overstated the

compr:r)':s loss in 1996 and thcn inllated the conrpanl.'s income in 1997. In total abrogarion of its

rcspon;ibilit\-'ts an intlependent auditor. Andersen pennitted - indeed. blessed those impmper

accouriting trcntmens, rarher than risk losing Su¡lbeanr's audit business to Dunlop's accorntant of

choice. Cooperc & L5'brand.

8. honicnlt¡'. the lirru¡rcial results certified by Andersen for 1996 and 199? drove the

¡rrice of Sutt:eanr stock so high that new nunagement could not locste ¡ rvilling buyer for. a quick

sllc of ¡he so¡npan)'. as bad becn bo¡:ed. As a resr¡lt. Sunbeam rvas forced to shift gears arrd pußue

itcquisi:ions of othcr companies. including Cole¡nan Company. in the hope that those nrergers

wrìuld obsctre Sunheanr's true financial position and tbrestall revelation of the accounting

cintntirkr¡'. 'fo effectuate that plan. sonre of the ve¡]'san¡e ¿lndersen parlners and employees rvho

xerc lìrnctio¡ring as Su¡rbea¡r:'s ''independent" auditors (including Harlo'.v, Wilder, Fonseca and

Bornsti in) adclctl another ¡ole and joined Sr¡nbeanr's due diligence team for the acquisitions.

ì. llcc¡use erf thc tlual roles as auditor and acquisitions corrsultant that def'endar¡s

¡>laycd. dets'ncla¡lts þterv futl s'ell not only that the Credit Agreement was being executed, but that

!¡.JFB:i741 39:1
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\V¡rcltc ria rvas rÈl)'ing on the lìnancial stalemenß cerrifìed b1' .,\ndenen. Nonerheless. delèndans

tor)k ro stc'ps hel'ore the Credit .{greement rvas execured and tirndecl to corrcct rhe gnosslt'

rui.slel. liug i nt prcssio¡ creured b]' its ce¡rilÌcttions.

10. \Vitl¡in weeks of Sunbeam's s'xeculion of the Credit Agreement on or about Marcl¡

ì0. l9t)$. thc tleccptiou l'acilitoted b.v Andcrsen began to u¡¡ravc.t. On..\pr-l 3, 1998, jusr four dn¡,s

ulicr tle clrrsíng. Su¡tbeam's managenrent issued n press rcleasc onnounr:ing that.'despite havin_u

¡rrc'dict':ci ¡xtsititc gunrterl¡' ¡r:sults in n¡ro¡l¡er press releasc just rrvrr rveeks elrlieç $¡n¡þss¡1 ¡1¡rrv

rrrrrtttl :lnrrt' c hrss firr ¡he lirst qúarrer of I 998. On April 3?. l9gll. a class crf Sunbcam shareholdcrs

suctl Sr;rlreu¡¡t nnd its se¡lior ollcers ín the United Smres District Cuut lbr the Southern Disrrict ol'

l'lorida nlleging tlrnt the compan!' violotecl thc securiric5 l¿ws b¡' issuing nraterialt¡' lblse and

rrtislcading sli¡tcÍnl'n¡s rcgnrding Sunbeam's fìnancial co¡rdirion. .,\ndcrsen sus subsequentl¡.added

:r:ì- :-!'.h:rùrìdurt in this las,sr¡it. On tr{a¡' I l. 1998. Sunbeanr issucd ¡¡tr cunrings reletse tbr rhc first

qr¡¡rt':cr -rl'¡t)98 n:port¡ng a loss of i! cen$ per.slrcre. compared rvith il sni¡r ot'8 cents per shore in

lhe.sun-e qui¡rtÈr rrf 1g97. Press coverage enmed i¡r the ftrllorr.ing ll¡onrh ques¡ion¡ng rvhether

Su¡rlruarrr hrnl u¡ilized cnd Anrle¡sen had appror.ed manipulotire ontl impro¡nr ûccounting pr$ctices

ilt nrticr l{r ç¡¡..¡¡.. the ruse of ¡¡ turnaround.

¡. ltr Junc 1095. ¡¡. Sunbeu¡n bard ol'directo¡s h'gan an inguiry into Sunlxanl's

uûcrìtr¡ìt¡ng ¡rractices.0¡¡.lune 15. 1998. ¡he hoard announced tl¡a¡ i¡ h¿¡d rcmoved Dunlap cs

Cl¡rirruillrndCEOofSunheam. OnJuneS5.lggS.Anderscnrvithheldit;consentf'orusettfiç

utltlullif,cd 1997 uutlir opinion in a registmtiou ststemenr th¡ìt \r,r¡s ro have been fileel wirh thc

Securiiir-s lril Eschonge Commjssion ("SEC*). On .lune 30. I998. Sunbaln :rcknorvledged rhc¡ h

h:li iutti:'nakcn :¡ rcvicrv of its linanciol s¡¡rremens nnd the rcvicrs cot¡ltl rc;ult in a restarcment ol

¡hc linul'lciill slitlc¡r¡ÈDts. On October 10. 1998. Surrbennr and r\¡rderscn anncr.rnced a restare¡nenl ot'

r.1r,Ê9..¡7.r.ç: l.?
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the tì¡rancial statements. 'l'hereafter, ¡\ndersen issued o new unqualified audit opinion for Sunbeam

reporring onll'S93 nrillion in operalin-rr carnings for 1997- That anrount vias approximately half of

rhc tì g rre that .-\ ndcrscn prcviousll.' ce¡r i Jiecl.

12. ln February 3001. Su¡¡beam liled a voluntary bankruptcy çetition under Chapter I I

of¡he ìankruptcl' Codc.

13. ln order lo reta¡n the Sunbeon account and tucrative audi:ing and consulting fees,

."\ndene¡r turncd its hack on ¡ts professional and legal obligations and certified Sunbeam finr¡ncial

statem,:nts tha¡ it knerv to be I'clse and misleading. It did so with full knowledge that Wachovia

rvould be hcrmcd inrnrensely- by Andersen's misstatements and omissions. As a direct and

lbrtsecablc resr¡lt of .Andersen's actions. lVachovia has sustained damages in excess of

s 100,0 )0.000.

l,l. Br- ¡his conrplaint. Woclrovia seeks recovery of over $100 nillion in com¡rensatorl'

thnrugt's. In ndditiort. \ltnchovia reserves the right to seek leave to amend its complaint pursuant to

Fl¡¡. Strt. ñ 768.72 to asscrt claims lbr a¡r additional rccoverl- of punitive da:nages.!

JI.JRISDICTION AND.\¡ENUE

lS. This Cotrn has jtrrisdiction over the sr¡biect maíer of this act¡on pursuonr to Fla.

Stat. $ 16.0ll(3i(n) becruse Plaintiff seeks damages in excess of$15,000.00 exclusive ol'intercsr.

costs a¡td atrornel's' l'ees. This Court has jurisdiction over Andersen-US, Andersen-Worldwide.

A¡rdcrs,n-Canada. .{nderse¡l-Hong Kong. Andersen-Me.\ico, Audersen-Ve,nezuela. Andersen-UK.

l{arlorv \\tilder. FrrDseca and Bornstein pursuant to Fla. Srat. $$ a8.193(I)(a) and (0, (?) andlor

'Ort trr a xìul ¡\pt'¡l i{.:001. .{nhr¡r Âlrdcrson. LLP and alt of its sucEessors. predeccssors, affìli¡tes. assigns, partners.
cnrplo¡-crs. l{L'n¡s. otficcrs o¡'direc¡ors. oon-pa4,Morgan Smnley (f/li/a Morgon Stanle:f Deao Winer & Co.), non-
lrld)' ù'lç.:c:rn Stanlt'¡.- Scnior Fundinl. lnc.. noo-¡rarty Baok of À¡r¡ericn, N.A. ¡nd Wachovia Bank, N.A. lf/lda Fin¡
l-!¡¡ion N¡¡i¡r¡l¡¡l llull¡l nnd all of ¡hcir respcctivc succc5sors, prcdcccssors. subsidi;rrics, ¡flilhtcs and assirus
tctrllectív:l¡'. ths "Prnies") c¡¡te¡ed a tolling aercrmcnt. rolling thc atarutc of l¡mitations from April 14, 2001. through
.{pril ì-:. l0lì:. ihè Ptn¡Ès r'ntered into lir¡rhcr rolling agreernenrs dorcd as of April 23. 2(102, Ocrobcr 16. ?002. Âpril

:^.lF8.17.:€ !9:1
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(-i).

16. Venue ís prcrper in rhis district puniuant to Fla. Stat. r\r\ 17.011 and 47.021 because

..\¡¡clcr:;cn ntaintai¡red an trflice rvith nrore than .i0 entplo-"-ees antl panuers in \\'esr Pnlnt lleach-

Floritl¡¡. and tberef'orc resides in Paln Beoch County. In addition. Borustein is a residcnt ol Palm

Be:¡clr Cbunt¡'. Florida.

P.IRTrES

¡?. \\¡achovia is r national banking association, iruthoriz.ed urd conducting bnsiness in

I'rlur l;cuch Count.*-" Florida.

lS. A.ndcrse¡r Worlds'ide Sociité Coonératir.c Srvit¿erhntl i".Å-ndersen-Worldn'ide") nr

ull tint': r¡taterinl lnreto was û partnership organized underthe Srviss !:ederal Codc of Obligations.

It.s ¡ritrincrs inctudc<l mole t¡lûn 1.000 ¡n¿¡"¡¿uot, fìo¡n -ì90 olîìce.s irr 84 counrri"r. ior¡nu:;

:itdirid¡rlis l'ho rrcre panners of ..\ndc¡:en-Norlchvicl¡: purticiprtccl in the lg96 and 1997 uuclits ol'

Sunl-**¡ ¡n. u¡td in the 1998 rcstnren:ent ojn tbe rcpons of thosc ¡rucli¡s. .{nderse¡¡-\\¡orldwide and

¡\ndcrsr'n-LiS dictatcd the ¡nlicies and proccdures to bc' usccl rvitlri¡r ..'!,ndcrscn throughout tlrc

..rorl.l.

19. Arthur --\ntlersen Ll-P [-Arrdcrsen-Canad:r") at lll ti¡rres ntaterial lìeretr) rvas part (ìf

.'\t¡dcrr:-'n'\\iorldrvide. ,\¡tdersen-Caruda participatcd in the 199(r ancl 1997 audits of Sunbeanr and

tlu lt)till restiltcmenr of the report-c of rhose audits.

il). rlnhur.Anclcrsen & Co. ("Anderscn-Hong Kong") ar ull rime müterial lre¡ero rvas

!)itt'l rll'.\ntlerscu-\\"orldrvide. Andersen-Hong Kong partíciparu.tl in rhr' lg96 and 199? audits of

s^unl'cn n ¡,¡nd fhr. 1998 restarernent of the repoñs of ¡hosc autJits.

ll. Ilrriz.l.iror¡iz¡ YCia. S.C. (",\ndersen-Ìr,lc.xicrr") ¡r¡ ¡rll tinre rnaterial trereto rvrL\ pan

Ií). :r¡lji ;tnt¡ t)i¡oircr : ¡. -300i. :tll ol's'hich trrlft,rj tbe s¡atute of lín¡ir¡¡írrns ¡l¡rorrsh ll:r¡sh l. 1004.

l.'tFg: i ;.i¡' 3!: !
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of ..\nd:rse¡r\\¡orldn'ide. A¡rdersen-Mexico participated in the 1996 and 1997 audits of Sunbeam

and the 1998 restatement of thc repoís of those auclits.

.13. Picrnar.ieia. .Porra-Crchgjf'eiro & ;\vocadoq ("Andersen-Venezuela') a¡ all time

material hereto sns part of Andersen-Worldrvide. Antlcrsen-Venezuela par[cipated in the 1996 and

I997 r¡rrJirs ol Sunbeam and the I998 restatement of the rcports of those au<iits.

:3. Arrht¡r Andcrser'¡ ("Andersen-UK") ar all time nr"t"riil hereto was part of Andersen-

\\,i¡rldrvde. ¡\¡rdersen-UK participated in the 1996 and 1997 audits of S.unbeam ar¡d the 1998

restatem:nt of the reports of tbose audits.

?{. .AElrur Ånclsrsen LLP l"Anclersen-US1 at all time material hereto rvas part of

.{nderserr-Norlds'ide. Andersen-US is a partnership formcd under the larvs of the State of lllinois.

Tlre pnn ærs ol..\nderse¡r-U.S rve¡e resitlents of Florida and Dünrcrous otl¡er states. Ândersen-US

¡rurticipa:ed in nnd coordinated the 1996 nnd 1997 audits of Sunbeam and tln 1998 restatenrent of

the repor:s of ¡hose ar¡dits. ln oddítion. A¡rdersen-US panners and employer:s provided consulting

sc'rvices :o Stntheanr as part ol duc diligcnce rrork pcrformed in conjunction witlr Snnbeatr¡'s

ucquisiticn of C¡¡lemon CompanS.', ond on other projects.

?:. Phillip E- Harlos'("I-larlorril ot all ti¡nes mater¡al lrereto was ¡rlortner at Andersen-

US sincc 1983. cnd irlso is ü portner of .{rdersen-Worldrvide. Fle served as tl..e engagement parrner

<¡n llre at:dirs of Sunbeanr's financial statements from 1993 ¡o 1998. As engagemeil panner.

Harlor'- hi.d ¡rrimart reiponsibility hr srpervising rlre 1996 and t997 audirs of Sunbeam. inctuding

orersecin¡: rhc ac¡ivities rvirh respcct to the Sunbeam rvork, performed by nunerou¡ pcrsons at

.{nderseu.

36. Cre*on' B. \"ildÈr ("Wildcr') at all ünres ¡naterial hereto .¡/¿s a tax partoer at

.'\¡¡dcrsen- iS ¡rnd- upon inl'ormation and beliel w?s o panner of Andersen-V/orldwide. He sened

llrPE:17¡639:
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as rhe :aN prrtlrùr in co¡rnection rvith the audi¡s of Sunbcanr's lìnancial s¡atemen¡s J'or at least 1996

and l,)97. \\¡ilder servcd en dre Anderso¡¡ tcanr involved i¡r the nr:gotiatiorr ol ¡he Credit

Agrccr ru.rrt and :rct¡uisitit¡n of First ..\lcrt. lnc.. Colernan Com¡ranr lnd Signalurc Br.l¡rds [--5r\. l¡rc.

27. l,lisuel .{. Fonseca l"Ftrnseca") at all ¡imes material h¿re¡o $'T¡s a tax Dìänâgef 0t

Andcrs:rrLiS. Hc sen'ed rr¡rder Wilder in connection witlr the uudits ot'Sunbcaur's hnuncial

starenrÉrl$ lbr at least 1996 aud 1997. Fonseca sen,ed on t¡ìe Án.lcrson leanr involvr.'d in thc

negotiu io¡r ol'thc Credit .{greement antl acquisition trf First Alcn. Inc.. Coleman Crrnpany, and

Signatu.'e Brands USi\, Inc.

.:¡1. t.nrn' Bomslci! ("Bornstcin") ct atl ti¡rres nratcriul l¡creto \!as i¡ srrlior autlit

rrÌí¡nugir' ¡rt ..ì,¡rtlersen US. Hc Servcd under Harlrrrv in co¡lnection rvith ¡he audits ol Sunbca¡n's

li¡l¡ntci:l j sliltcnìurl.s lirr at least 199(r r¡nd lgg7. Bor¡rs¡ein scrr.'ed rrn thr. ..\lr¡lcrson tetnr i¡lr olr.ed in

ih¡s ¡ls::r ¡ii¡tir.rn ul'the Crcclit ..\greenent nrrd acquisition ol'Fint Alcrt. l¡rc.. 'Jol¡:n¡an Contpan.r'rurd

.\iunrtur: Bn¡nds LiS.,t, Inc.

:9. \Vtllinrn Pnlitt (''Pmi¡t ") nt all ti¡ne's nralcrial hcrcto s.fls n lìür¡Dsr ol both ¡\rdcrsen-

US ¡¡nil \rrderucn-\\torldwide. l{c scrved ¿¡s thc concùrrín-r partncr o¡r the Sunbeam ur¡tJi¡s lìrr nt

iu:rs¡ !Qe;6 ¡¡¡111 !t)07.

-ì I. l)¡rnald Delrklat¡s ("Denkhntts'J at all tir¡rcs ¡lraterial hcreto rrus o pûrtncr ol'both

,\¡¡dcrscr-1.i5:lnrl Ander.sen-Norldrvidc. Denklraus sen'ecl ils the engagcme¡rt partner on the

Srtnbelnr's tthiuratç' rùslaterìrc¡rt ol'it.s lì¡rnncial stilemeils. as r\udit Division l-lead and nranuger of

.'\¡rtlcîsci,'s uuilir pracricc l'or thc en¡ire South Floritla regio¡r.

/r NDERSE¡¡ j!; *ONq Fgt'\'¡:

.ì¡. ln l()li- ittt:¡cconntittg lnd consulting paltncrship rras lirrnrc,J in lllinois t¡rüc'r ¡he

rult:e "..\rihrrr ¡\lrdersr..¡l ct Co." The conrpan¡.lregan to c.\-pilnd internnrio¡tl¡ll¡.- in the lg30s. r\t all

-:'rFA:ítrê3-c i
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rirncs naterial hcrero. r\nderson o¡xrated on r globd scate through a network of intemational

ofÏccs branches and subsidiaries ot'the U.S. pannership premised under ¿ "one firm" concepL

i'3. ltt 1977. as ,{ndersen increascd its global presence. it created a neìv structure: the

Anders:n \\jorldwide Organization ("AU¡O"). cornprised of Andersen-Worldwide. the individual

pan¡rr:: of Andersen'Worldg'ide and r\ntlersen-World*ide's offices atou[rl the globe, operating as

o single. global pannership orjohrt renture. The.AWO structure was and is rlesigned to maintain the

"ooe lirn¡- concept-. and rvas and is i¡¡tended to foster the belief that Andersen operales as a single

enti¡.v. ,rt ill nraterial times hereto. in its promotional literature. including its web site. Andersen-

WorldsirJe murketed itsclf cs "one lìrm." "o single rvorldwide operating rÍructure" that "think[sJ
t

and act[;J as one."

.'i. ;\ndcrsen-\!'orldrvide nt all times matcrial hercto $äs the ins¡n¡mentality throueh

nùich tle'r¡re lir¡n" concept beca¡ne a realit1". Ít achier.'ecl this in four dístin:t rvays.

(a) Panncr Or'erlar¡:.{nderscn-Worldwide at all tin¡es material hereto sns
a parrnershi¡r madc up of nìorc thün ?,000 individuals l'mrn 390 rflices in 84 differcnt
counrries rvorldrvidc. Sinrultancorßl)'. úe panners of Andenen-Worldwide also were
p:rnners (or thc eguivalent) in ¡he endties thal made up those oflir:es. Thus, all of thosc
ùrï¡ccs \rlere rnanùged b¡' individuals rvho rvere botb local partners (or the equivalent) and
p¡inners of .{¡rdersen-Worldrvide.

(bi Globq!_Setti¡re of Professional St:¡ndardÊ: Andersen-Worldwide at all
tirrres ¡latcrial hcreto purportcd to establish the professional standards and principlcs under
rv ¡ich its otfices operated. Andersen-Worlduide's intemational offices entered ínto a
st:rndard ¡¡gree¡nent rvith Andersen-Worldrvide under which they agreed to be bound by
th'rse prolcssiorul s¡a¡rdards a¡rtl principles. An ollcc of ¡\ndersen-Worldwide that brcached
tl¡,: agree¡uent was subject to rcnlo\'îl fron¡ tlrc organization. The A.ssurance Professional
St.urdards Group had firm-rvide resporrsibilit¡' l'or providing guidance on the professional
st¡ ¡rdards ¡o be l'ollos'ed br'.{ndersen-Worldwide's offices.

(ci Sharins of' Co.çts arìd .Profrts: Anderscn-Worldwide at all tines
nritcrial herettr coordi¡rcted the sharing of costs and allocation of revenues and profìts
nn'onr¡ its ¡:artncrs and its olfìccs arot¡nd tlre rvorld.

(d-) Inlinstrr¡cture and Administrafio¡r: Andersen-Worldwide at all times
¡lr¡ ¡e¡'ial l¡treto handled all borrorvins ü behalf of its international olf¡ces. and maintained

¡/TF3:17d;39 ¡
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il¡e li¡rancial records. pa.r'roll innd ernployee and health benelits lbr ¡hosc inren¡arional
ol'lìces as ttell. .4ll of Andersen's ofüces shared global conrpulcr (ìperal¡ons. I rr,tlrlds,ide
n-\ s¡ructure and training facilirics.

i4. 81' establishing a legaì. filuncial a¡rd adnli¡¡istnrtirre infra.ilrucrure, ar üll marerial

times hcreto...lndersen-ly'o¡ldrvide enabled each of its Offìces around lhe'vorld to fìrnc¡icrn ¡s. antJ

to ilppe.lr lo clíen¡s ¿ts. ün extension ofa sirrgle. global entir)'.

i-i. .{ndcrsc¡l-TVorlclwide at all tin¡cs nraterial hercto nranagcd. directcd ancl r:ontroled

its iutc¡rutitlnal officss in trvo ovcrlapping groups: b¡r practice arears (also knorrn as "li¡les of

sen icc' ) and b¡' gcographic locatio¡1.

:t(;. ¡\t all timcs material hercto. each pracrice group $trs ¡¡¡ûnaË:ed b¡, a global pract¡cc

tli¡cc¡or \tho oversai\'. directetJ cnd controlled the operariorrs of each pril':t¡ce -uroup rvorlchvide.

l{cgion:ri ¡.rr:tcticc dircctors reporterl to ¡hc global ptrcrice dircctor arrd 'rxungcd. t{irccrerl antl

cu¡l¡rollr cl the practicc group rvithin their regions. The gkrbll pr¡lct¡ce dircctor and rnonnging

P¡trl¡rr ¡:¡r the atdit practice group ol:'Andersen-\!'orldrvidE .vas C.E. ¡\ni¡rrvs. a Uni¡ed Stares-

blscd ¡rn tn.-r.

.i ¡. fn addirion. ¡\nderscn-\\iorldrside at alt ¡imes nratcrial hcrcto grouped hs olïiccs inro

se'.'rcr¡.:l :i j¡)l:Ërplric rcgiuns and assigns a rnalraging p¡ÌnnÈr to c,nch re_!¡íon.

-ìrl. ,'\¡ltlgrsen-\\'orldwide at ull ¡intes materiul lrcreto -r.!re\r, to t'c tlne ot' tbe '¡nrld's

inruc.çt : ccot¡¡rlirs tìrms. The .{nderscn-\\iorldrtidc orunniz¡tioll emplo¡.ed over 77.000

¡:rofÞs*iirrt'tls in lields sueh as rccounting. ta.xation- busilrcs.s corrsultiug-. corporare linancu.. risk

lllitnit;l:citlint antl busi¡¡ess liat¡cl inr.esigation. ¡\¡rdersen-Wt¡rldn'idr.'s global :cvcnucs l'ortlrc lìscat

.r-earendir'c -{u-lust 31. l00l rotalcd ¡no¡.e tha¡r Sg.-ì billion-

-ì9 Anderscn-t-i.S nt ull ti¡nes nlaterial hcreto $'års dorìr¡rr¡¡r:t rvhhin AnCersen-

\\'¡rl'icilicl:..'\¡',clc'rsc¡t-\\torldrvide rvas largcly co¡rrrotl¿d b¡. ir.s l-1.S.-reside¡lt pflnners. rçho ¡llso

'rrJa'3: ii.iã39: i
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rvÈrc p.¡rtners ot'Andersen-US. Approsirnately half of tlre partne¡s of Andersen-Worldwide were

also pa'tncrs of .{,ndersen-tJS. Likervise. approximatel-v half of the partncr:s of Andersen-US u'ere

pan¡ren- oI' .,\¡rdcrsen-Worldwide.

10. The cngagemcnt partner on tlìe Sunbeam audits, Harlorv, an'J the conctrning partner

on tlìos: atrdits. Willian Pruiu. *tre. at all material tinres hereto. partnersof both Andcrsen-US

and Alrderscn-\ltorldrvide. The engagene¡rt partner on the Sunbean¡ restatement. Donald

Denkha¡rs u'l¡o as ¡\udit Divisio¡r l'lead also rvas manager of Andersen':¡ audit pract¡ce lbr the

entire Sr¡uth Florida region, olso w'as û parrner of both Andersen-US and Anrlersen-VJorldwide.

i t. In addition to orerlapping pânnersÌ Andersen-Worldwide and Andersen-tÍS at all

matcrial tinrcs hereto sharcd ol'f¡cers i¡r comnron as rvell. For examplc. the Chief Execut¡r'e Officer

antl lvtarnging Partrrer of Auderselr-\\rorldrvide rras Joscph Berardino, who also was the Chief

Executir e Ollicer and lrlrnnging Partncr of Andersen-US. ln addition, A:drcw Pincus \ras the

Geneml Counscl of both Andersen-tjS and Andersen-Worldrvide. The Andersen-Worldwide

regionat managing pailncr for North ,.\nrerïca rsas Teny E. Hatchen, who also was $e countr)

maua-ei m: plnner for Anclersen- US.

4::. ,{ntlerse¡l-Worldrvide and ..\ndersen-US at ail material times hereto sha¡ed more

lhan panrrers nnd ol'frcers - thc-r shared the samc address. In its promotional literature, Andersen-

\l¡orldu'ic e statect its headquorters \\'ere located at 33 West Monroe Street, Chicago, Illinois 60603.

That rras Jre sanre address as the hcadqtnrters of Andersen-US.

{3. ¡\t all ¡imes nraterial here¡o. Andersen-Worldwide and i¡s affiliates demonstrated the

'lr¡re lìr¡¡r' uo¡ruept not onlç tlrrough their actions relative to ¡he outside world, but also íntcmally

rvithin the ¡\ndexe¡t organizarion irself.

{{. .\t rll ¡inres ntatcrial hercto. tbe c'onrponerts of the Andersen organization ignored

ilrPg- í;¿633:
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L'ol'por¡tc lìrnrralities in relbrring ¡o ¡henrselves of to cach other. Docurncrrts bv Andersen-US ofien

bore he insignia and logos of Andersen-\\torldrvide. including '"Andersen Wgrldrside."

"Andc sen." ¿r¡rd "Arthur Andcrsen Co.. SC". ln is pmnrotional lircro'rue. Andersen used rhc

names "A¡rclersen Worldwide." "Andersen,''' and ".Arthur Andersen Ll.P" interchanoeably. lrr

rrdditio l .{¡dcrsen sornet¡rnes used onl.v the name "Andcrsen" and did rrot differentiate bets.ee¡r

.\ndersn-Norldrvide and irs oflìces around tlre globe. Sonre prontotional literature stated- ".{rthur

A¡rdem-'n rrill x¡rv be knosn .sinrpl¡' as Å¡rdersen." Indeed. rvhen Josepl¡ F. Berardino appcared

beli'rc r-'(rngress in Decembcr 3001, lre supplied rwit¡en teslirnon¡,th:tt identified hin¡ as "lr4anaging.

Pan¡rer - Chicf E.rccutive Officer. .{ndersen" (emphasis added).

15. -{t all tinres nraterial lrcreto. Andersen took the sr¡me cppru,ach in rvork relating to

Sttni-'c¡,un. Thc ruditors usetl ..\¡¡demen-\\'orlds"ide ¡nd .{ndsnsen-US siationery and logos

il¡¡c:'chii:t'.:c:tltl:-. or othençisc r¡scd the idcntitìer "Â¡thur..\ndcrsen." orì i¡rternill conespondcncc. on

s(ìrlcsp( ndctrcc rritlr Sr¡nhcsm ond on prcsen¡ttion nntcrials t'or Suntrcam. Ttrp pûrtncrs

rc..:¡ronsíhL' Iirr thc Sunbcanr audi¡s ¡nrJ resltterr'¡eut ì\'cre Fårrtners ot'troth -¡\nderse¡r'tJS md

.'\¡ttlcrsc l-\\ttrrl d s'ide

-i6- ¡\ncleniurr's andits nnd rcstntcnìent rrnrk for Su¡rbcarn illr¡strate the "one lìrnt"

cr)tì,icFt in i¡ctiolt. Sunlrea¡n s"¿s o ¡rrulti¡ratio¡r¡l corporation u'ilh operatio.rs in Canada. Mcxico.

\Jrrtezuciåì. l'long Kturg irrtd Europe. Tlre enga-uenrenls reguired the partici¡ration of audirors from

c¡clr ol't rosi: courltries and nulrerous .{nlerican cities. Harlou', on behalf of borh A¡rdersen-US and

;\¡rdcrsq--\Vrlrldrçidc- tlcvelo¡rcd vrork pluns tlrat he circrrlated to Andcm:n-Cnnada, Andersen-

lJong K¡rns. .{¡tdr::tsen-l\,lexico. Andcrsetr-Ve¡:earela a¡rd ¡\ndcrsen-tJK. 'fhose oflices worked

r¡¡r:erher ¡'irh i llrlorç a¡rd others rtr con¡plcte the tasks outlinecl in the plau. a¡rd sent rheir u,ork

irrrxir.rcr r,¡ l-hrlorç l'c¡r inclnsion in nu Anderscn \\to¡-ldrvide N4anagenre¡rt l-e¡rlr.

vtlr-ã:i7¿ii3i;
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17. In thc ¡'ears leuding up to 1996. Sunbea¡n had experienced increæing fìnancial

diflìculties and growing Jo.sses. In a¡r effort to remed!,the situation, Sunbeam's board of'directors

urde¡tnk a change in Sunbcom's rnanagement in July 1996. The marurgement team ihe board

brought in rvas headed b¡' Alben Dunlap. a person rvho had eamed a re¡rutation as a turna¡ound

special-st through bricf ternrs as Chief Esecutive Oflicer of a number of publicly traded

corpontions. Based on his penchant for rapidl¡. slashing personnel and closing plants to aclrieve

quick trrnaround results, Dunlap is rvideþ knou'n ûs "Cl¡oinsarv AL."

¡8. Sunbeam hired Dunlap on July 18. 1996 and instatled hinr as its Chai¡man and Chief

Esr'curi.'e OlJicer. lnrnrediatell' alier joining Sunbeam. Dunlap hired Russell A. Kerslr as

Sr¡nbea¡n's principal lì¡rancial officer. Kerstr had been associated wirh Dunlap for over 15 -vears.

a¡¡d had sen'ed as a senior executir"e during rarious Dunlop tumaround engagements.

: $. Dunlup also brouglrt in otlrcr handpicked executives to make up his senior

mûni¡ger{ent team.

50. Dunlnp hircd Donald R. Uai as Vice Prcsident. M:rketing and Pioduct

Devc'lop.uent.Lizzi later becante Exccutive Vice President. Consurner Produ¡:ts lilorldwide. Dunlap

nlso hireil l-cc B. Griffith as Vicc President- Sales. Dunlap retained Rob':rt J. Gluck, furmerll,

Contlrrl h r of Sunbeanr. as Su¡rbenn¡'s Principal Accounting Olïicer.

5 . Dunlap and tlrc .scnior nre¡¡bers of his management leam cnlercd into lucrative

enr¡rlovnt:nt ¿¡greenrenß that gave thcnr a strong fìnanci¿l incentive to cause iiunbeam's stock pricc.

to incrc¿tsc ¿¡ncl tllcn to sell tlte cornp:nrv quickl¡'. .4ll sroocl to nrake many mi.llions of dollars if that

h:rp¡rened A¡rclctsr:r¡ rvas lìrll¡' arvure ol'those uudit risks and the fact that a rlisproportionate sbarc

rrl-il¡rrsc etr'cutivcs' potential canrings s'as dcpendent on stock options of res0icted sharcs of stock.

';'"'F8:17{639 i

tûR-ø3-2øø4 15:37 9?z P.14
16div001685



03/200{ 16:31 FAI @otstoaa

i2. In addition to the personal linancial incentives derivin-¡ liom his enrplo¡nrenr

con¡ril:r. Dunlcp also l¡ad his reputarion í¡s a turnarourul specialist to protect and adt'ance. Dunlap

uscd lris r(pr¡raio¡ì ls a specialisr in tuminq cn¡u¡rd troublcd cont¡ritnies to ntake ag-uressivc

promhes obotrt Sunbearn's l'uture perfomrance and support false and ntisleading announcs¡nents of

record perlì)rnrrnce - results that n'cre rendered credible because Andcrsen had certified

Sr¡nb.:¡ nr's lìlt:¡ncial statenrents.

53. To lay the foundation tbr the appearancc of a succcssltl tumaround in 1997.

Sunbc¡in's nc$: scrìior managcmen¡ teanì decided to take ínrproper cxpe[SrÌs aud rccord unjustifietl

itccoun ing s,ritc-olì's in 199(1, lhus lorvering tlrc benclrm¿rrk f'or mersuring thcir ultinrrte "succcss'

in turni rg Suubeilnr around.

.i.l- Dunllp rnd his temt needed the hclp ol' .Suubcuru's auditors in :rpproving the

iru¡:rnp,'r iccrn¡nling tact¡cs or the scltenre u,ould har'¡,. h¿td no chi¡ncc c,f success. ..\¡rdr-'rsen's

Ithilli¡r larlorç- åurrotìg rltlrcË. rvas such a willing pilnicipùnt- I{¡rrltrn' kncs'of Drmlap's rcputction

¡s r l-0rt-r'ntrr.ing lurnÂruttnd specialisl rsho rvos quick to tìrc i¡n!'r)nr: rsho did not Nlvance his

lgi:nd:r. I{urlorv nlso k¡res. that in olher ltighl¡r publiciz.cd tr¡rn¡trou¡rd engacentenls. Durrlap htd

cm¡rkr¡ d Ctroptrs ñ l-¡'braud. o¡re (ì1.,\ndcrsen's major conrpclitors. as a lin¡ncinl consultnn¡ ¡nd

ir',tlc¡rcní*rrt¡¡uriilor. Consiste¡rtrvithpaslpract¡ce.o¡ret¡i'thelirstthings[)unlapditlalierjoining

St¡nlrc¡¡',¡ wos to ltire Coo¡¡em ct Lybrand as a fìnancial ¡¡tlvisor rvitlr the lucrative assignment ol'

pllnning Stmbca¡¡r's ¡trassive restnrcturing. *'hich lcd to the tìring of rrenrly half of Sunbeam's

¡:.0110 eiìlphÌ-v.'È.\. A¡rder.sr'¡r - ílnd cspecially l{arlorv - \\'Ír( keenl¡.'n*-nrr: thal this did ¡rot bodc

rrrill i'or hc fìr¡ure oi'Àntlersen's lelationship rvith Su¡rbeam.

i!. Sulrbr'tnr had lrc¡.rr a nra.iul clicnt of :\¡¡dcrsc'n's lirr nrarty yr:urs arrd Sunb¿arn l¡ad

¡:aid.,\nricrsÈìt cì\jcr Sl ruillion in ltes l'or its 1995 uudit ¡rlu¡¡e. l{:¡rlorv l¡atl becn tlre Suntreanr

þ'..?5:i;.rõ3 i:ì
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engaarnrent partner since 1993. \Vhen Dunlap rcok control of Sunbeam and hired Coopen &

L-vbrard lor the restructuring.. Harlow becanle conccmed that Dunlap would fìre Andersen as the

compa l)"s indepcudent auditor and hire Coopers & Lybrand instead. lndeed. Harlorv was so

concenrcd about the possible loss of Su¡rbcam as a client that he agreed to a 30% rcduction in

.{¡rders:n's fÞe l'or 1996. A reduction in audit fgss rvas simply one price Andersen had to pay in

order tt. kcep Sunbeam as a client.

56. When Ha¡'los' began rvork on the audit of Sunbcam's 19')6 financial st¡úements

I{urlorv and .{uderscn learned the truc ¡rrice of kecping Sunbeam as an auclit client. In addition to

reducin¡ its u¡dit fees. Andersen \l,as required to üccept thc improper anclmisteading accounting

treainre rts usecl by Sunbearn's senior nÌanBgement to create the illusion of ¡t successful turnaround.

ln the end. A¡:dersen's desire 1o re¡ain a rnluable client ovenode rny sense of dut¡r or

prol'essi;nalis¡n. To keep Sunbeam as arl ¡\ndersen client. Harlow and Andersen ignored numerous

Ílccount ng improplieties Andersen k¡reu' had bcen employed. Even w'hen Harlow expressl.v

idc¡rtilic'd certi¡in of rnanagemerrt's bogus ûccot¡nting treat¡nents, he ulimately acquicsced in

nanagerncnt's rel'usal to correct the improprieties. a¡rd Andersen issued unqualified or "clean"

audit op niuns. Anclersen did so despire rhc harnr it knerv would be inflicted on all who relied upon

-{,nderse r's ar.rdit o¡:inions.

57. As set forth belorv. .A,ndersen and the lndividual Defcndants permined management

to emplot ruuncro$s accounting pracrices in 1996 that did not comply with G'AAP.

i l. One ot' the accounting practices pemritted by Andersen rvas the creation of a

turassivc S3i8 million non-GAAP r'Èsen'e l'or restnrcturing charges. Altbough certain types of

¡'estructu!'ing reserves ma¡' bc propcr. lhe reserres created by rnauagemcnt included inrproper

rcsen'es ¡nd accruals. excessive rvrite-clorr,ns ond premalurely recognized cxpenses that were not

WPB:tî463!'t
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propcr rÈstructur¡ng resÈr\.es u¡rder GAAP. Those intentionally inflat¡:d reserr€s served ¡s'o

pr¡r?os:s. First. because llre resencs werc charged as an expense a-qsinst income, 1¡s'.' ¡ll¡rr'ed

Sunbc¿ nl lo ov¡:¡Tla¡s i¡5 | !)96 loss. clrd loncr the be¡rchmurk f'or nte:rsuri¡t;¿ thc cventual s.trcccss ol'

Sunbe¿¡n's rurnaround. Second. the inflated resrructuring rcse¡1'es cr.:ated a "cookie-jar" of

or.ers¡:rred liabili¡ies o¡l Sunhe¡m's books that Dunlap could retluce in tbe venrs after l99ti.

pul'porrctll¡- to coffect lhc oversla¡cmcDts, and n the same time increase i¡lcome in the ¡'ear of the

corrccr .ons. 'l'hose adjustrnems. too. fostered the itlusion ol a successf'ul lurn¡round.

:9. O¡re of rhe largest components of the Sunbcanr "cookie-jar" rcservcs pernritted h¡'

¡\ntlers¿¡r .¡nd Hurlorv rvas nrillions of clollars in items tha¡ bcnelìted lìtt¡¡re act¡vities, nnd hencr'

\ì.cr.i ni)r properly part ol' drc t'eslructuring resen'e. 'fixrse irerns i¡rcluded cosls of redesigning

¡luJuc ¡:lckaging. costs ot'relocaring employees and equipmcnt. bonuses to be paíd to enpltryees

.,11¡çr r\rirc ¡rld rlmt lhu¡' u'erc lreing laid otï but werc usks'd lo sta-v temporaril,v. nclvcrtising

crpu'rs:s ¿urrl certai¡r consulti¡r-r¡ lèes. Note 3 to the audiletl 1996 li¡lancial state¡nems t'olsel1"

tiescrilr-'il thc restructuring charges as f'ollorvs:

In co¡riunction n'ith the inrplcmcnution of lhc resln¡clurirg and 
-!:rorçih 

plan. the

Company recorderl û pre-tax special charge to earnings ol'approxiruatcl¡'$337.6 ¡rrillio¡¡ in
rhc t'ourrh ql¡arter of 1996. Tl¡is ¡¡r¡ount is ollocatcd as l'ollows in th¿ acconrpalr¡'iu-r
('onsolitlutcd Statcnrcnt of Opcratiors: $154.9 nrillion to Restructuring. lnrpuinnent ¡r¡rd
(.)thcr Custs as turthcr clcscribed bclow; 592.3 millio¡r to Cost of Goods Sr¡lC rclatcd

¡rrincipall¡. lo irì\'cnlorv rvrile-tlorvns liom the rer.lt¡ctio¡r in SKU's und costs of inventory
liquithtion prograrns: S4?.5 ¡nillion to Selling Gcncuol and ..idnrinistrative expenses
prirrciprll¡' l'or i¡lcreases i¡r environnrental nnd litigution rcscrves {sr:e Notes l2 u¡rrl l3) cnd
rrther reserve categories: cnd the estimated pre-tax loss on thc dive:titure of the Company'.s
ittrni tu¡'e busi ¡less rrl' lpprox i nratel¡' 547.9 mí I I ion.

'\s .Su¡rtrc'¿nn's Ël'entual restatenrent of' íts financial statc¡ncnts sf¡o\vej! lhose rescn.es rt€re

¡lrrtcri¡¡il.r' iDilatL'{l a¡rd n'ere no¡ reco¡do'd ilr accordance n'ith G,\r'\P-

ótt. In con¡rcctioll rr,ilh the auclit of Sunbearn's 199(i veilr-c¡¡d lìnancial s¡iltenrenß.

ll¡rrlo\ ,.iiscrl$ered thal certain cotnpo¡'x:nts trl' Su¡rbeanr's res(rücrul'ing reierves $'ere l¡ot bc.in¡¡

'.:vPB: t7¿'i39:t
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record¡d in complionce rçith GAAP and proposed that the compan)' ret'erse seveml of the

accourrting entries establishing thosc reserves. .{s Flarlou. told Kersh ard Gluck. under GAAP.

cntries that be¡refìted Su¡rbcam's filture results rr€¡'e nol considered to bc proper restructuring

charges in 1996. But Kcrsh a¡rd Gluck refused to reverse tbose items. lnr;tead of standing firm, as

profcs::ional ethics required. Harlorv tumed a blind e,ve to his duties as an independent auditor and

caused Åndersen to acquiesce in nranagement's refi¡sal to re\-'erse those non-GAAP resenes- Those

inrpn4cr rcsenes causcd Su¡rbcam's 1996 audited linancial statements to be materially false and

nrisleaJing.

6 I . ln connection rvith the 1996 audited financial statements, Andersen and Harlorv also

pennit:ed u)anagcment to creale an excessiye $I2 million reserve for a lawsuit alleging rhat

Su¡rbe¿ lD \\¿ts liabte lbr a ponio¡r of the cteanup costs for a hazardous u,aste ,i .. ln fact. thar

rescrve uverstatcd Sunbeanr's estinrcted liubilit¡, h¡, cl least 100%, and provided Sunbeam rr,i¡lr an

i¡lilarer¡ rescr\:c that could be drnrvn down to boost inco¡ne fìgures artifìcially in later periods.

63. ¡\ndcrse¡r and l{arlorv atso permined Sunheam ¡o srite down its household prorlucts

invetttcn in 1996. ln con¡lection rvith the res¡ructuring- Dunlap's mana¡:ement team plarured to

climi¡ri'tc half ol'Sunbcanr's product lines and to liquidate Sunbeam's inventory of eliminated

produci lines ¡t u substantial discor¡nt. Notrvithstanding that the change affcctcd only: half of

Sunbeant's product lines- ¡\ndersen and l{arlorv pernritted management to:reduce the cost basis for

Sunbca'n's entire invetttor¡'of houschold producrs at 1996 I'ear end. witÌ¡out distinction betrveen

climi¡rated and ctl¡ttinuing product lines (including inventories that were later sold in the ordinar-v

ct)tlrsc.rf busittcss). As n result. thc balance sheel value of Sunbeam's inventory atyear-end 1996

\\jas trnrlcrstatetl b¡- a¡r¡rroxinralcl-v $2 míllion- and Sunbca¡n ovcrstated its 1996 loss by the same

Íltlìount .'\rldcrss'n and l'larlorv nc'gligentl¡' or I'rar¡dr¡lently disregarded facts indicating that (a)

r¡JP8.1?.¡t 39.t
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Su¡ltrü m had understaled the can¡'ing value of its houschold prodlcrs invenror.r'. (b) rhe

rnclers¡ater¡¡cnt hâd contribute<l to the mate¡'ial ¡nissta¡ement of Sunbea¡n's lìnanci¡l s¡atenents al

¡'cal-erd l9r)6 and (.ci the u¡ìdr'rslåìtr'ntc¡rt s,ould irrrprcperl¡'incrense St:¡rbeam's inco¡rre drrring

1997 rr hen household products rvere sold at artificially intlatcd margins.

6ì. A¡rdersen and Harlos' also pcrmitted rtranagemenl improperll' to recog¡¡ize S?.3

¡:rillio¡r in 199? adr.ertising expenses und related costs as a t996.x¡*ns.'. .{nderse¡¡ untl [{arlos,

ncgli-rc rtl¡' or liaudulently disregarded lhcts indicating that the i¡ccounting trearmelrt rvould

corurihrtc to the material or"erstatement of. St¡nbcam's 1996 ¡'ecr-end loss ancl csaggcmte

Suntrc.a:n's so-called turnarou¡rd b¡' the samc rmount in 1997.

.r4. Finall¡', rlndersen and Harlorv pernriued Sunbcflm to manipulatc irs lgg6 liabilities

liri ern Ì]rltive advcnisirrg. ln uddition to bu.ving national advcrtising rc crc¿tc denrur¡J I'or it.ç

!ìrr)i.i¡¡üt;- Su¡llrcn¡rt lbnded n ¡ronion of its ¡'etnilers'costs of nrnning local pronrotio¡ls. As required

trv (-iA.;.P. .Sunbcom accrucd its cstinntt'd liabilities for such ''ctnperîlire advenising.'' ¡md llren

ch:¡rr:cd its cx¡renscs in rclation to its sales'rcr;enue tluring thc 1'c'or. .,\t vcar-end 199(¡. S¡¡¡rlrcanr .scl

i¡s ct¡rp':¡'ative udvenisi¡rg accrual nt S?1.8 nrillion, an ilmount tlrrr $ts a¡rproximatclt'"-i?lh¡tshcr

¡l'¡rn ilti,'¡lrior ¡eor's accnral a¡nourìt. sithout nny basis l'or thc increasc. I{trlorv leanrd tlf the

infìrr¡r'ti lccr¡r:¡l li'rr c6,rP"rartr.e tdr.ertisilrg in conncction rvith .Àndencn's audit ol'sunbeu¡t's vear-

entl !t)t)r' lìnancinl statcmenß a¡td discussed it rvith Kersh and Gluck. Neve.nhelcss..{¡rdersen nnd

l'larlorç :tcgligentl¡' or fraudulentll' disregarclcd t'acts concerning the llck ot'a proper basis l'or thc

:rccrt¡tl : nd tl^* likelilrood ¡hut tlre cNcess tccrual rvoukl bc reteased into in,:trme in earl¡' t997. In

lilct. l-.i.;'nlilliou olthat exccssir'c accnrul rvas used fwithour disclosu¡ti trr inflatc Sunbcanr's 1997

inualttt.'.

t'i. l¡r \'larcb 1907- ¡\¡xlersen issued lr: turqualified audit opirriorr regar<ling Sunbea¡n's

WPE:i¡;6-: it
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1996 f¡nancial statenrents nnd authorizecl the inclusion of its audit opinion in Sunbeam's 1996 Fonn

l0-K Eled rvith the SEC. Andcrsen's opinion stated:

\I'e co¡rducted or¡r audits in accordancc rvith generall¡, acce:pted auditing s.tandards.
Those standards require that rve plan and perform the au,lit to obtain ¡easonabte
assnrance abont rvlrether the linancial sta¡ements are f¡ee of material misstatement.
.An audit includes examining on a test basis, evidcncc supporting thc anrounts and
disclosures in the financial statements. An audit also includes assessing the
accounting principles used and significant cstinrates. rnade by managemeni. as rvell
as evaluating the or.'crall financial stalenrent presentat¡on. We believe that our audits
provide a reasonable basis for our opinion.

ln our opinion, the fìnancial statements . . . present fairly, in.¡ll material res¡rccts, the
financi¡l position of Su¡rbeam Corporation and subsidiari¡:s as of Dece¡nber 31,
I 995 and Dece¡uber 29. I 996. and the results of their operatiÐns and their cash flows
for each ol' the three fiscal years in the period ended December 29, 1996 in
con form itr rvith general lv accepted accounring principles.

'i6. ålrdersen's nnqoalilied audit opinion rvas lhlse in trvo mat¡:rial respects. l:irst, the

l¡¡li¡ncial state¡ncnts ¡\¡rderso¡ audited did not "fairly" present Sunbeam"s fìnancial po.sition in

co¡rlbr¡r it¡' rvith GAAP. as it re¡rrcscnted. Second. Andersen did not. as it cluimed. condud its audit

i¡r tccorJance u,ith G¡\AS.

1,7. ln all. the 1996 tìnancial statenrents audited b¡,Andersen wcrc matcrially false and

nri.sleading. and overstated Sunbeanr's loss for 1996. Andcrsen and llarlow negligently or

ln¡tdule rtl¡" disregarded lacts indicating that (a) Andersen's unqualifir:d audit opinion was

inconcc¡: (b) Sunbeanr's tìnancial s¡alements werc materiully false and misleading and nor in

contbrm t1. rvirlr CAAP and (c) .{ndcrsen had failed to pcrfonn an audit in accordance wirh TJAAS.

ó.3. During 1997- Sunbc'an's senior management cont¡nued to use improper accounting

¡o crertr' the illtrsiou rhat a successful rumaround uas unclenva¡, nl Sunbearn. By maintaining tlrat

¡¡¡u5itrrr. Dunlap's nlana-scnlent tcanr hoped to position Sq¡rbeam for a quick sale. However, the

illrrsit¡n ¡rmvr.'rJ totr con¡'incing to tlæ ¡narkct. and the pricc of Sunbeam stock was driven so high

!VF8:17463'¡:t
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tltat no wi¡ling bur"er coultl be t'osnd. Managenrent rvûs arure that. absent ¿¡ sale. it rv'outd be unablc

to sus¡:rin tlre appeamltce ol: a succes.slhl tumarcund. Thercl'ore. in lare I ?97. SunbE¿m souglrt ro

acquire other bt¡sincsses. in order to co¡rsolidate their ¡e.sults t'ith Sunbctnr's a¡rd lhercb¡, cçr¡inue

to obscure Sunbeum's past ¡tccounting inrproprieties. Once again, Sunbea:.lt managenrenr requircd

Anclers :¡r's assistnnce irr perpetuating rlre deception.

5q. ln earl¡" December 199?. olïccrs and directo¡s of Sunbcünì ¡'net rvirh vnriorn otììcers

of C¡rh'¡r¡a¡r Compan¡' regarding o potcntial co¡ntri¡rarion rvith Sunbeanl. .\tier rlnt i¡ririal o\.erturc

s'us rej:cted. Dr¡nlap's representative ret¡¡med rvíth antrther propostl ín January 199$. .{t tha¡

¡roirtt. ( olcuta¡r Conr¡ran¡' indicatetl it sns rvilling to di.scuss a polelltial tran:;action,

t0. O¡¡ .la¡tu¡¡w 23. 199¡1, Su¡rbeanr annou¡rced its tìnancial res'rlts l'or 199?. rrponing

tulrl ri:\ùttircs ol'Sl.l6ål billio¡r. ond totlleamings fro¡n continuing operuti:rns ol'S189 rnillion (or

51.'l! p.:r shurcl. Su¡¡lrealn's ilnn(lultcenrent coi¡rcidccl rvith ..hrdcr.scn's pnrponctl comptetion of

th.: lir'ldrrnrk lor its aucli¡ rrf Sunlxanr's 1997 lìnancial statemtnfs. althougt. irs lnrk i:oniir¡ucd tbr

¡rttrlr:th¡nnnronth.

;l' On Febn¡ar-r' i. 19-08. Harlos'mct rvirl¡ kc¡' ollìcurs of Sr¡rbeam to rliscuss the

Itct¡ttisiti.rn trl'Crrlcmu CùDlpan)' and its linaucial impact on Sunbcarn. B1-' that tí¡ne. l{arftxs knew

tha¡ Sunhcrttn hutl utilizecl inrproper $ccounting lo nchieve íts 199? resutls. Harlorv also k¡rcrv

le¡rdcrs:tlcb as Wachovia linancing Sunbcam's acquisirion ruould insist o¡r revie*,ing An<lcrsen's

I t)!)7 aucit trpinion betbre agreeing to linancc any transacrion.

7:- On Fcbruar¡'30. 199S. -{¡rtlcrse¡r agreetl to uct ls a Sr¡nbccrr lìnancial udvisor antl

¡xrlirn:r :inlncial due tlilígence in c'on¡rcctit¡n rvith Sulbeanl's :rcquisitiun cf Coleman Courparrv

.¡¡tcl tuo rllhcr cornpanies. First .{,len. Inc. and Signtt¡re Brnuds USA. lnc. In agrccing ro

tutc['r¡nkt' thlt it.ssignmc[1. A¡üe$en becalnc an acl¡vc ¡ncnrher tlf the tetnr norking to assisr

rtrrPg: ¡ î¡e 3i :i
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Sunber¡nr in acquiring Coleman Cornpanrv.

73- Benrren February 23 and 15. 1998. representatives of Andersen. including Harlow,

co¡ldurtcd due díligence conccrning Colcmun Cornpan.v and the other target companies on behalf of

Srurl¡q.¡n.

71. On Februar-v 37. 1998. Harlow met rvith Sunbe¡m executives in New York to

tliscus: Åndersen's due ditigence. That afiemoon, Sunbeanr and Coleman reached an agreÈment for

the salt.ol Colcman Company.

75. As part of the Coleman Company acquisition agreemenl, Sunbeam represcntcd and

r\arû¡l ed that all of its tilings with the SEC, s,hich included the 1996 financial statements audited

by .{uc ersetì- \\€re Bccurate ond not misleading, and that the¡, would con'iinue to be asçura¡e and

not r¡lirlcading as ol'thc tansaction's closing date. u,hich rvas expecled tc, be several weeks later.

Su¡rbc.nrlr also reprcsentetl thct its audited financi¿l statemeils wcre prep¡iled in accordance rvith

G¡\AP. untl that nt the timc of rhe closing of thc transaction, its representation would continue to be

true ulrJ correct. .{nderscn rvas lìrll1.'arvare of tlrose representat¡ons a¡td warranties rthen thc

nrcrucr rgreemcnt rvas exccuted on Februar-v 27. ¡998.

76. .,\s a result ol Andersen's involvernent in the Colema¡r Company acquisition

trarrsaction. it kr¡erv tlut Wachovia s'ould rel¡'on Sunbcam's audited fin.rncial statemcnts (l) in

tJccitlinir to l'tnancc the transaction. and (3) in advancing over $l billion on behalf of Sunbeam.

ùkrreover. as an independcnt cerrifìed public rccountant. Andersen had a duty to disclose to

\nclxlic ¡hat St¡nbccnt's audited lina¡rcial state¡Dents in lact were neitÌ¡r:r accurate nor reliable.

Tltrou-rJrout \\tacho'r'ia's due diligencc. Anderse¡r remained mute regarrling the true financial

conditir:n olSturbecm a¡rd thc inrproprieties br¡ried in Sunbeam's audited firrancial sta¡emenls.

':7- l¡t the lirst wtek of March 1998. shortly after ¡he agreernent lor Sunbearn's purcbase

ttìtPB: ¡;.:6 :9: I
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ol'Cohtran Courpanl, u'as signed- but bel'ore the ¡ransaction closed. An'Jersen updated its autlit

rçork lc relìcc¡ Stnbeam's acguisitions. Tlre same individuals rvlto also s.ere rverkin_u as

consuh.utts rìn th.: Sunbca¡n ucc¡uisitirrns ilid that rvork. Tlre thrr.'c ircqui:iitions l-ere spccilìcall.r

dcscrib:tl in Note 14 to thc auditcd financial statemenls. The descriptior included the läct tha¡

Suubso:n sas pa-r'ing t'or the Colenran Cornpan¡' shares rvith Sunbean'¡ conmon stock as nell æ

cash ¡nC lssum¡rtion of debt- Andersen rl¡e¡r renclered an unqualificd au¿¡t opinion lor Srntreanr's

l9lr7 li unci:rl statc¡¡lents. \\¡ith Anderse¡Ì's express conselìt. $anr-sc¡nent included that opinÍon irr

Suntrcn n's 1997 For¡n l0-K lìlcd rvith tlre SEC.

7!i. In its opinion concenring Suubeanl's 1997 lì¡rrncial statiÌnc':rls, Andersen stated:

We conducted o¡¡r audits in accordance *ith generall-v accepted auditing
starrclards. Tlrose stundrrds require that rve plan md perlt'rnr the audit io obtain
l'cusonable sssur¡Ìnce nbout s,hether ùe financiul stctenreltts :¡rc I'ree ol'nroteriol
rnisstatcnrent. All aurJit includes exanrining, o¡¡ ù te.s¡ hnsis. :r,idcnce supponing thÈ
nm(l¡rtls und disclosr¡rcs in thc lìnancial slaremenls. A¡r ¡rutlir: ¡¡lso includes usæssins
¡he lccounling principles used and significan¡ c$¡mates nrndc by nranagemenL &r
rvcll ¿ts eraltraling tbc tlvcrall linanciul statenlenl prcsùDtû¡¡r)¡r- \Ve beliere t¡¡at our
ittnlits provide a rensonable basis t'or our opiniorr. lrr ùu¡'opirrion. ¡he filrancial
su¡¡enrent.s . prescnt fairll', in nll nratr,'riul respccts. the l-¡ruurcial posirion ol'
Sunbeutr Corporatiru and subsidiaries as of l)cce¡¡tbcr 19. 1996 and December ?8.
1997. and the results of its opcrations and its cash lìons l'or cach ol'the thrcc fìscal
¡'..c'rru in the pcriod cndecl Decenrbcr 28. 199? in corrJ'or¡lrit¡'rvith gcncrall¡.'accepred
nccorurling principlcs.

;q. ,'\¡rdcrsen's 1997 audit rr¡rinion rl'as talsc in ts,o nra¡eriul req:ßcrs. First. the lìnunci¿rl

stùtcrììc tts À¡rilcrscn uutlited did not "tairly" p¡rsc.¡rl St¡nbea¡n's tinaucill ¡rosition in conl'ornri¡-v

rritl¡ Û,\.\P. a.ç it rep¡'esented. Sccond. ¡\nderscn did nor. as il clai¡ntnJ, conduct its aurlit in

¡¡ccorda tcc rvith Ç.,\AS.

:i(i. tn:rll. the 1997 fin¡nciul staterne¡rts audited b!'.\nds'rscn rvlrc ¡naterially lälse ancl

¡rrlslcril ttg in ihat lhL'l'ovcrslâtcrl Sunhram's r:pemrirrg i¡rconre li¡r rhe.vclu lr-v 50Tr. Anc]ersen and

l'la¡"iorr ncrlilentlv ¡rr tiaudulc¡rtl¡, disregnrded facts indicaring thar ial ¡\ndersen's unqualifìed

'.:lFS:l;ii ig'ì
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audit .rpiuion rvas incorect; (b) Sunbeam's financial statements were materially false and

mislea.ling and ¡rot in confon¡tity rvith GAAP and (c) Andersen had failed to perform an audir in

acuo¡ d;mcc' s.itlr G¿\¡\S.

81. Ha¡lorç rvas rvell alvare of the potential for fraud and inegularities in Sunbeam's

1997 tooks, including the risk that Sunbeam management would anenrpt to claim plofits and

riet'ênu¡i on transaclions belbre the carnings process nas conrplel"d. Hrrloo, specificall¡, advised

Ander-c:n's foreign officcs (.including ..\nclersen-Canada Andersen-Hong llong, Andersen-Ìr4e.xico.

.{nders:n-\'enczucla and Andersen-UK). for example. that Dunlap had maclc promises to the public

regardirg earnings-per-share to be attained in 1997. and that management had a vested interest in

aclrievi rg tlre ¡rrorniscd earnings levcls because nranagemenl's primary fo¡m of compensiüion sns

bosed c'n the corrtpart¡"s stock price. Hardorv slso notcd the prcsence of the possibility ol'a third

parr¡'prrclrase of the colupanl"s stock or assets.

8?. Despíte having spccificall¡, noted ke-r reasons ro employ heightened scn¡tin-v ¡n tl¡e

1997 ¡¡udit. llarlorv and Anderscn pe¡rnined Sunbeam to engage-in improper ''eamings

rni¡nflr:r-nìe¡tt'' practiccs dcsi-uncd to achieve exsctly the result Hadorv had warned the ,\çdersen

autiit ternr to rvatch lbr.

3i. Onc of the rnost tla-cra¡rl accorrnting abr¡ses Andersen and H¡rlow permincd in I99?

\r'as to 'dlorv Sunbeanr Io rccord a profit o¡r a sham sale of its wananty ancl qpare parts business to

its spar: pans providcr, EPI Printers. lnc. Prior to 199?. EPI satisfied spare parts and warranty

reguest: of Sunbeam custonìers on a fee basis. To raise additional rev,:nue at year-end 1997,

llort'cver. Su¡rbcanr cntered into a shanr sale of the wananty and spare pans ¡nventories already in

EPt's rrarchousc. ,.\s a resul¡ of the rransact¡on- managenrent fraudutently recognized miltions of

doll¡¡rs ,rt'phorry sah.s t¡rd protits in 1997.

WP6:î7ôÊ39:l
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81. Tlre problem rvith the EPI transaction ças tlrat the tra¡rsaction ì\?s nor a sale at all.

for at l:asr lh¡'ee reasons. First. there rvas never a linal as¡centent betrr.ee¡r Sunbeam ancl EPI. The

closc-s¡ rhe ¡:arties cïer can¡e lo a meetilr-s ol'lhc ni¡tds rvus the esectrtion of a ¡ltere "agrcùnrcnt to

agree." Secorrd. by' its terms. the proposcd sale was to ternrinate on Januar-v 33. 1998, rvith no

palrne:ll ohligation ou the part of EPI, absent a subsequent agreeme¡ìt be':*'een Sunbea¡n and EPI

r)n tlrc ..aluc. of the ¡Dventor)'. In other s,ords. the salc coutd be completcl¡" unuound just añer ¡'ear-

c¡rcl l'i;lrout llPI cver having paid a ccnt. Tbird, Snnbea¡n had agreed as pa:1 of the proposed salc to

¡r:r¡- ctrtain fees lo EPI and to guanntee a 5/oprofrt to EPI on the et'entr¡a.l resale of'the inventory.

ln essc rce. e\ren aller the proposed sale. EPI reinainecl t contmctor conrpensatcd by Sunbeam on a

tcs' has s lirr its sen ices. In sunr. thc relorionship berrveen EPI and Sr¡nbearn rvas nor fundanrcntall_"-

irltcrcd .51' t'hc purported''sale."

S5. l'lnrlorv becanre arvare of thr true nalurc of the EPI tn¡nsnction cnd raiscd it rvith

¡ìri¡nilgcn'rr:n¡ as p:rt of ¡\ndersen's 1997 ¡"ear-cnd audit. Hurlorv pro¡rosed that Sunbcant reve$g

thc ilcc(Ìuntinq entríes relìecting the rcvenue recognition tbr that tru¡rs¿rctiort- lraving conclutlcd th¡rt

th* proiìt Suilrontee ond the ir¡de¡erminate valuc' of the contract rentlered revenue rec.tlgnition

inco¡ìsi:.lcnt rvith C-ù¿\P. Sinrpl¡, s¡a¡cd. thcre rvas r¡o revetrue to recognizc because tlrc ¡r¡r¡rsoctir¡rr

urs ilhsor'-r'. Kcrsl¡ ancl Oluck relìrsed lo re\,Èrse the rnnsaction. Insti:ad of rcl'using to lend

,.\¡ìd!'fsr'n's nanìc to managsnrent's fraudulent revÈnue recognition. Harjow again acçricsced in

mcnnllc lrent'.s actio¡ls. .{s a ¡'esult..Sunl:ea¡n's 1997 auclited financiol statemcnts rcf]ect al¡nost Sl0

millir¡rr -rl'phon¡- profìt on tbe sham F-Pl transaction.

li6. Tl¡r.' EPI ua¡lsactio¡r laiscd ¡ clear ¡ed flag that should hav.: - and must have -
¡ticrtt'tl ..\ndcrsen ¡o the nced lbr greutcr scrutin!' regarding all o[ Sunhu¿u'¡rrs revenr¡e recognition

tlr:cisitrl:s, .\t u ¡'rrininrum. .Anderse¡r should have lreen on gunrd m to ¡¡ll itc¡ns l{arlorv previousl¡,

t¡.JPÈi;.9 ¡?.i
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idenrif ed as proposetl audit adjustments (but which Harlorv eventually acquiesced in). and any

prer.iorsly recognized improper items that rvere ultimalely dimrissed as "irnmaterial."

87. Another 1997 revenue inllation sclreme permitted by Andersen and Harlorv *as

Su¡¡be¿.m's use of improper "bill-and-hold'transactions. A bill-and-hold tr¡nsaction is a tansaction

in rvhit'l¡ the seller bills a customer lbr a purchase rvhile holding lbe merchandise for later delivery.

During 1997- Dunlap's management leam offered financial incenrives to ve¡ious customers to make

purcha;;es earlicr thon the¡' rvould othenvise have done so. Management then proposed that

Sunbea¡n hold the ¡¡erchondise u¡rtil the normal time for delivery.

88. Under certain li¡nited circumslances, bill-and-hold transactirns may be permitted for

reve¡¡ur: recognition purposes. Flou'ever, bill-and-hold transactions must meet specific stringent

accorur ing criteria satisl.ving 6A¿1P. The relevant criteria include. among others: a requirement

tha¡ ¡ht: bu¡'er, not the seller. requcstcd o sale on a bill-andJrold basis; thar thc buyer had a

suhsnutial business purpose tbr ordering the goods on a bill-and-hold basis; and that risks and

¡'es'ordr ol'osnership passed to tlre bu.r,er n¡ the time of the bill-and-hold sale.

39- Bill-andJrold transac¡ions inrproperly added in excess of $29 million to Su¡beam's

1997 s¡.lcs and SJ.i million to i¡rconrc'. ln the cburse of ¡he ar¡dit of Sunbeam's 1997 linancial

slatcmc:1ls. Andersc¡r and Horlon'discovercd that the purported bill-and-..rold customers had not

retluest:d ¡he bill-and-hold treatn¡s¡n. and tlrat in numerous cases involvi:ng rights of reum "the

risks ot orvncrship and legal title" rverc not actually "passed to the cu:;tomcr." Nevertheless,

r\ndersrt negligentl¡,or fraudulentl¡,disregarded facts indicatirrg that bill-and-hold transactions did

¡rot sati: li' the required reve¡lt¡e recognition criteria. Ultimatel¡,. Andersen a:quiesced in Sunbcam's

decisiors lo recognizr levenue tt¡r all of those non-CAAP sales in 1997, and to misdescribe thc

crìntp:ul)' s trill-and-hold practices in tbe financial statements as custorner-driven legitimate sales.

WPB:ti¡Ê 19:l
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90. Another inconre inllction tactic Sunbean nanagernent used in 1997 ìvas to decrease

thc infl rted 1996 r'csen'es to crcate the illusion of 1997 income. By tlccreasing rhe resenes in I9g7.

nrînilsunenl increrscd Su¡rberln's 1907 income by alnrost S-ì ¡nillic.¡r. l¡¡ conncction rrirh

-ùnders':n's ¡'ear-end audit of Sunbcam's financial statetnents, I{arlou' di.¡covered tha¡ tacdc and

co¡rclucecl drat it rvas inrproper. t{arlorv proposed reversing nlanatremÈ¡rt's misusc of tlrc ¡esertes.

bt¡¡ nrarn-gelnent rcfusetl to do so. Ra¡her than insisting rlnt the :rd.iustmr:nrs be made. ¡\nclerse¡r

cavc St ¡rbcattl à p¡¡ss. and penrritred the entries. In doing so. .{,¡rdersen an.J Harlorv negligentl¡, or

f¡'rtlduh'¡r¡l-v disrcgarded facts indicating that the impro¡rer ¿¡ccou¡ring rnaterioll¡, disrorted

Sunhea¡rr's rcportcd results ol'operations for 1997.

'll. r\no¡her of Stlnbeanr's 1997 accounting ginrnricks \ws to record inconre lrorn non-

¡tcuÛi¡rl !'yr'nts as ordinury inconrc. In con¡rection rvi¡h;\ndelscn's $'ork on the lggl? uudir.

¡ ¡''¡l¡rrv lc:rr¡reC tltnt manrgcnrcnt lud amngcd for thc salc r¡l dccpl¡' discounted and trbsolcre

i¡lt't'nlo¡.r' during 1997. creati¡rg Sl0 ¡nillion in non-recunin-e revenue. Althongh the recognitio¡r of

lhat rer -t¡ttÈ \ras permitted under G.^\.AP. Sunbea¡n l,as requircd to dsclosc in its iìnancid

sllttclllcrrts thnt thc income lionl tlre sale rras a non-recurring evenl. Sunhealn fàitetl trr .do .xr.

N¡rtrviih;tnntling that nrnterial omission. Andcrsen ccrtificd Sunbeaor's I gg7 lìnaucial sþtenrcnt.s.

çi. In atldítion. tluring Andersen's 1997 ¡¡utlit. Hnrlorv ¡rroposed adjusrnrents to rcvr.rse

Sl.Ð mi lion rclaterJ to a Sunbcanl iuvenror.r. orcrvalr¡atio¡r and S56J.0m in additional ite¡ns.

ñlünîsünent lgain refi¡sed to nake :rppropriate adjushrenrs. nnd Andersc¡r ¡¡nd Harlorv acquiesccd

irl ths ¡'c;ilsal to revc¡se tlrosc crrors. ln doing so. Andersen antl Harlorv negligenrl¡, or fraurJulentt¡,

disl'cgarr ccl lacs indicurirrg rhat ¡hosc itenrs co¡lrributed ro the nrissrare¡nc¡rt ol'Sunbeanr's t997

rc¡:orretJ i'r.sÌtlts of uperatiol¡s.

I i' llltern¿lional -sales represcnted î si-r¡nifìcant prcporrion of St¡nbcanr's overall income

t'v?3: ;7J63 i: i
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lì'on¡ si les. Horvever. parl of Suubeam's repoíed ir¡come from intematíonal sales was artif¡cially

inlìated. Several of Sunbea¡n's lbreign subsidia¡ies engaged in guaranteed l;ales that could not have

lrecn lrurlked undc'r applicable accor¡ntiug principles because lhey includr:d an unlimited riglrt to

return r¡nsold merchandisc and because tlæ amount of futurc returns on such sales could not

rcasona bly' bc estimated.

)4. Sunbeanr's Hong Kong subsidiary rccorded sates revenur: of $8.6 miltion from

r,arious gr¡arantÈed salcs made during the foulh quarter of 1997. However, that revenue should not

hat'c bcEn recognized because sales rvere ¡nade rvith a¡r unlinrited right of'rctum and because the

amou¡rt ,¡f future retu¡ns could nor rcasonabty be esrimated. Indeed. in lg)B much of the product

''sol<l" i l 1997 rvas returned. Nevcrtheless. Andersen allowcd those sales to be booked in 1997.

't5. Sunl¡eam's Canadian subsidiary simitarly engaged in guiuanteed sales with a¡r

unlinri¡t d right of retunr. The rcvenue liom those sales could not have been recognized because the

amount of fi¡¡ure returns could not rensonabl¡' bc cstimated. Nevertheless. Andersen pennitted

thosc salcs to be booked.

Q6. Su¡rbeanr's Mexican subsidiary engaged in 3900,000 in bil.l-and-hold transactions

that sho.rld nol have been recognized as i¡rcomc unt¡l t998. However. Andersen permitted the futl

a¡'¡loun¡ ,rf such saL's to be bookcd in 1997. I{arlorv a¡rd ¿\ndersen identifred a toral of $2.9 million

in adjusintents relating to inventory ove¡valuation that were proposed to llunbeam. Management

ref'used .o make tlrose adjustnrcnts: ¡\ndersen and Harlow nevenheless issusd clean audit cpinions.

ln adclition. thc fìnartcial staternents lbr Sunbean's Mexico operations failerl to include an expense

l'or rhc ¡'rnlit slrarirtg obligations ol'thur business. an adjustn'rent that reduc,ed the caming:; of that

husi¡rcss tr1'rrtore thn¡r $3 nillion rvhcn St¡nbearn later restated its 1997 results.

r"7- St¡nbearrr's Venezucla subsidiary also improperly valued iuventory. Its books

ÌVPB:ì.-'.¡61 9:t
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ret'lecte'l purchased rarv materials that s,erc held at v¡uious suppliers. Anclersen failed ro confìmr

that the hooked amounts represented nu¡erials acnrall.v in tbe possession olsuppliers. lf .¡rndc¡scn

Itad do¡re so. .\ndersen rvould have discovcrcd that tlx: lr¡aterials did ¡rot exist. Nevcrrhclcss.

.'\ndersr¡r pennittcd the full amount to be included on Sunbeam's lìnancial sutcments.

,r8. ln rhc end. A¡rdcrsen's 1997 audit opirrion cenified fiuancial ,rarenen$ rhat reported

Sr¡nbcarr¡'s income to be 15l$6 nrillion. much of rvhich nas inrproper u¡¡der G¡\Âp. The

overslat:men$ includcd in all over S90 million of impro¡rr net ¡ncome including, s'itþout

línrit¡tir n. appmsinrarel¡,$10 million from tbe shanr sale to EPl. approximatel¡,S./.5 nrillion fron¡

non-Gi\ÅP bill-and-hold sales. cpprosirnatcl¡'$35 million in íncome derirrcl from üre use of non-

(l..\..\l) ¡ cscr\'¿'s and accruals taken ar vcnr-cnd I 9g6 and approximarcly S(r million from intproper

l.c ycnuc rccrr-:.:n i t ion.

1r)' ¡\s Airdersc¡¡ and llurlorv knes. \\¡achovia reliecl ùn Sr¡¡ìllca¡n's repon of $t86

rnílliolr in incrrn¡c in deciding ro ctíccute rnd lìrnrj the Credi¡ .,\grccnrenr. lf ¡\ndersen bntl not

issucd a ntltcriull¡" false and mislending audit report. and insread had courplicd ryith GAAp und

C..\.{S. it¡¡lbcanr's 1997 opcnting incomc rvoultl have been:,rpprosirrratcl¡'half of rvhnr Andencr¡

ccrtiiìctl in thc linancial sta¡c¡l¡ents.

lln)' Ihe Crcclit Agt'cctncnt ¡rrovided that n conditiorr precedcnt ¡o \\tnchovia's obligorion

to I'und ltc trattsaction $,as the absence ol any cvsnt. clnngc. or clevelopnrent that wouli lrave c

nt¡terial advcrse clfcct on the busimss. ¡csults of opcration. or financial conrlition of Sunbc¡nr. The

lìrncling llso rrns condi¡ioned on tlre ubse¡:ce of an1' nr¿rteriat n irr.pr.rerration or omis;ions in

Str¡thcr¡¡r's SIC lìlings. including r\lrclerse¡r's 1996 and lg97 at¡dit repons in the Forn lO-Ks. lf
.'\il(lc'rsù:¡ h¡ril not becn negligcnt or I'raudulcnt iD pcrtbrminr¡ irs tuctirs. :r¡lcl had issued qualilìed or

:ilr'crsc repons esposing the {'alsir¡' ol'sunbcam's linancial stârr..trlgnts. \\iac.rovia rçoutd have lrcen

r'VP3:! in63 ]:t
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put on þtice of an adverse nratcrial change affecting Sunbeam before fu¡rdin& and of a material

nrisstalr:ment in Strnbeam's SEC filings. Wachovia's obligation to fu¡rd the rar¡saction with

Su¡rbca n uuuld lrave been disclrargcd b.r, tlre failure of a condition prccedent, and rù/achovia never

sould irave suffered the extensive losses they suffered. Wachovia directly relied on Andersen's

1996 ard 1997 audir reports sùen they decided to e.\ecute the Credit Agreement with Sunbeam and

to fund the transaction.

l0l . fuidersen rvas ñlll1' au.are of the terms and condi¡ions of thr: Credit Agreernent and

ol'Wac.lovia's anticipated and actual rcliance upon Anderscn's unqualifïd 1996 and 1997 audit

opínion;.

l0?. On Ìr,tarcl¡ 30, 1998. una\t¡a¡e of the falsity of Su¡rbeam's linancial statemcnts ¡¡nd

,{nderst'n's uudit repons, Wachovin executed thc Credit Agreement with Sunbeam ancl fundcd

Sunbea¡n's rru¡rsact¡on *ith l-irst Alert. Coleman i¡nd Signature Brands USA.

103. Almost immediatel-v after the execution olthe Credit A-qreernent, Sunbeam's facade

ol'finun:ial hcnlth began to cnrnrble.

l0!, Lr qn.{pril 3, 1998 co¡rference call rvith securities analysb, Sunbeam revealed that

.çalcs fo'- lhc fir$ qu¿rter of 1998 vere 5Yu belorv reponed sales for the srme period of the prior

¡'ear. Ottll' nvo rveeks carlier. on March 19, 1998, Sunbeanr had issucd a Frsss release in rvhich it

¡n¡rounr,ed that sales l'or the first quarter of 1998 u,ere "eNpected to exct:ed" sales for the same

period c f the prior ¡'ear.

05. On April 12, 1998, a class of Sunbeam shareholders sued liunbeam and its senior

trllicers iu the Unircd Stc¡cs District Court for the Southern District of Florida, alleging that ilre

conìpartr' violatcd tlre sc.curiries lan's by issuing materiall¡' false and misleading stirtemen$

regnr dir g Sunbeam-'s lìnancial conditiorr.

ItrfÞ8:t 7¡16 ]9; t
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106. On.lune 6, 1998, ar¡ aniclervas published in Baron's ¡hat r¿ised serious quesrions

regarctirg Sunbeatrt's apparent success under Dunlap, and suggested it uas the result of

":tccon-tting girtrrnickry." On Jture 15. 1998, Sunbcam's Board announced that it had re¡norcd

Dunlap æ Cl¡airman and CEO.

107. .{ndersen conti¡rued to stand hehind its frar¡dule¡rr audit opinions. On June 15, 1998.

.{,nclers:n attorved Sunbeam's Board of Directors to asscrt that .{ndersen lmd "assurcd the Board

tlur¡ Su rbec¡n's audited tìnancial sratcments [rvereJ ûccurate in nll rnaterill respects." h rvas ¡rot

urrtil Jr:ne 35. 1998 - rvhen Andcrsen rvitlrlreld its consent for use of irç 199? audit opinion in a

lt'gistradon sntc.nlent that s,as to hat'e been filed s,ith thc SF-C - that Ani.ersen gave an¡-'hint that

its unqr.olilìed audit opinions u,ere unreliable.

lf)S. Ort June 30, 1998. Surrlrcam annot¡nced thut the.{udit Ctunminee of irs Board ol'

Dirccirrs rrnuld conduct an inquir¡'iuto the accuracyof its 1997 linnncial srütements. The.{udit

Con¡nli.tee sutrsequÈntly rctcined Deloitte & Totrche LI-P to assist in thr: teview. in addirion to

:\¡tclsrs,'n. St¡nhcnm stated, ''pending the cornplerion of its rcvies,. irs 1997 linanciat s¡atcrncn$ anrl

tlle re¡r,'n of -{rtbur .{nde¡sen LLP shoultl not be relied upon." S¡¡nheam added that lha revierv

"cuuld 'c.tult in il res¡¿l¡ernent of thc 1997 financinl statementsand the lìrsr quarter 11)98 Fonn 10.

rJ."

i0c). On August 6. 1998. Sunbeam announced that ¡ts Audit Cornmittee had dc:ermincd

tha¡ Su¡ be¡¡nr u'ould be requilcd ¡o rcstate i¡s audi¡cd financial state¡ìrents firr 1997 and possibly for

199(r. al u'cll as its unaudited financial shrernenls for the lìrst quancr or. t gsrE.

¡0. O¡r Novcnrbcr ll. 1998. S¡¡ubeanl releasc'd its restarctl lgrg(i and 1997 financiat

rcsutts. lr:ain:¡uditctl b¡-'Andersen. The resmred 1996 linancial stûlemL.¡tts rr:ported operal¡t¡g losses

lirr l9tJr' that rverc'approsimatel¡'$a0 rníllion less tharr origiuull.v rcponed. losses f-rom cont¡nuing

i^,1P3: ¡ i'¡ie ì9: I

97v.HAR-ø3-2øø4 tSz4? P.3r
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ops.rati,)ns that rvere approximatel-r- 526 rnillion less than previously repc'rtd and net losses that

rere a['p¡osimate 11'S20 million less than previousll'reported.

l¡1. 'llre restared 1997 tinaucial stalements repofled operating earnings for 1997 thar

\\ere al'proxirnately S9i nrillion less rhan originally reported. eamings fro:.n continuing operations

tl¡at s,r re approximatell. S70 million less than prcviously reported and net earnings that wcrc

approximarel"v S?0 million less than previously reportd, Tlre nerv operatin¡: income figure for 1997

rvas ap¡'r'oximately 50%lessrhan lhe amourìl Audersen prcviously certified'

lll. ln the nake of Dunlap's firing, new management \r/as unable to overcome the

devasta .íng effects of tlrc nranipulation and distortion of Sunbeam's busines¡.

l13. On F-ebruar¡, 5, 2001, Sunbeam filed a voluntar-v petition for Chapter I I. Purn¡ant

to Sunb:u¡n's Cuur¡ approvcd reorganizatíon plan, lf,¡achovia's loan ¡o Sun'rea¡n rvæ discharged ín

tull.

'14. Bo¡h courts and regulators have scrutinized .{ndersen's far:ilitation of Sunbeam's

h:rud. l:r rheirjudgments against the tirnr and l{arlorv, they havc denounced Andersen's conduct.

| -i. In December 1999. for example. the federal court presiding over the Sunbeam

sharcho ders' class action larçsuit refi¡sccl to disrniss the claims against Andersen. The court

conclud:d lh¡t tlre class plaintifl's had alleged sufficient facls "to demonstra¡e that Arthur Andersen

had acted rvitlr scvcre recklessness in issuing its misleading [997] Unqualified Audit Opinioa." In

re Srutbran lilig.89 F. Supp.2d 1326. 1344 (S.D. Fla. 1999).

;16. On Ma1' 15. 2001. the SEC fìlect a civil action in the United litates Disrict Coul for

thc Sor¡ hern District of Florida against five lorurer Suubeam of{icers and Harlow, Andersen's

ensiltenlcnt panner.

I 17. ln Jantnr¡' ?003. the SEC settled its clrarges rvitlr Harlow. l¡¡ its settlcment ordern it

I,VPB:1746: g¡
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made n imelous factual lin<lirrgs regarding Harlorv and r\nderscn's imprope,r'conduct. It concluded

that Hcrlorç had proposed, on nrany occasio¡ìs. adjustnrents to rect¡fy Scnbeam's falsu- hn¡rncial

$alelììeirts. -{,lier tnunagenrenl rclì¡sccl to make thcsc adiustnrcnts. l-[arlor.; imploperll' ac:ccdecl rt¡

thatdsision. /nthe!,tailerofPhíllipE.Hurlov',SECRcl.No.id-4726t,?003WLlri98l8.ar

*+ ¡-:i ('.ian. 17. 2003).

I18. 'l'he SËC':'- :Nsesstnetrt of Harlort's conducl rvas danrnin¡:. Anrong man!. ol¡ler

thirt-ts. 't co¡¡cluded that l{arlou'(t) "failed to exercise p'ol'essional skcpr.icism rdren perlorming

Ittdit procedures and gatherirrg and anal¡zing audit evidencd': (2) "ar:cepted unconobora¡ed

represettt¿¡t¡ùris of Sunbeünt's management in lieu of perfornring appropliate audit procedures'':

{-l } "fhiied ttr e.xercise due profèssio¡ral carc in performing tbe cudir and pre'roring the uudir report";

t4.¡"ihiietl to perlìrmt sulTìcient uurJit procetlurcs to derernriue rvlutlrer ¡he financial $¡re¡ncurs

strL' ir', conlirnnit!' rvirlr G..\AP." È\''en alter he had "identilìerJ I nunber of aurJit risks ¿nd

ilcc(¡tntl ng issttc's associated nith the Sunbeam engagenlent'': and (5) ''fa:led to obnin sullìcient

c¡)¡llpct¡lll cridentinl mattcrs through inspecrion obserr,¡rion. inquirics. ar¡cl confirmation ro al}ord

:t rti.rs(t rahle basis f'or ot tudit opinion.'' ItL al *4. Based on thr..sl läctual lindings the

Conlnti:..sion concludcd thnt the 1996 anel 1997 tinancial.$arcnrù)rs rhat tJ¡rtow bad uudired scre

¡¡tlt i¡r contirmit¡'u'i¡lr GA¡\P. and the audi¡ rrns nol perlbrn¡cd in l,rccorrJance rvitl¡ G¡\ÂS. IeI,

tciting r'ru 5\*s 1 l0. .ll 1, 508.07).

19. ¡\s a resr¡lt of hovin-c been lraudulentl¡' induccd into cxccuting rhc Credi¡ A¡recmenr

aud lirrtling Sunbeam's transucrions rvirh First Alert. Colclnan and Signarurc Brands US¡\.

\\iirchor iu has sul'l'crcd dircct danrages in escess of $ I 00.000.000.

'l()' -fhc 
objectives ol lìna¡rcial reporting ûre ro provitle int'ornrntion that is uscf'ul in

ilìvÈsttll,:nt ;rnd credit decisitrns- inlomruriou that is usefirl i¡l assessing c:uh llou, prospecu and

riVPE:1¡.:6'19; ¡
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inlbrmrtiorr aboul enterprise resources, claims to those resourcesand changes inthem. ("Objectives

ol Fina:rcial Reporting b¡' Business Enterprises." Snteme¡rt of Financial Accounting Concepts No-

I (Fir:oncíal i\ccounting Standards Board. Novenrber 1978)). k. order to ¡ninimize

nrisinte.pretation offinancial statements, the accounting profession has developed sets ofstandards

regardir'g linancial rcporting and auditing practice tha¡ are generally accepted and universally

praoiced. Those srandards are knorvn as GAAP and GAAS, 
'The 

deuelopment of cornrnon

stand¡nis ftrr auditing and financial rcporting has provided businesspeople and investors u'ith a

raluablt: fiame of reference in evaluating the l¡nancial condition of enterprises.

31, Åuditon knorv the¡' must adhere to GAAP and GAAS, or thr: standards would cease

to bave onl' nrccning. Consistent with the objectir.es of the profession in developing those

srandan s. thc public has conre to understand the inrportance of GAAP and tiAAS in enhancing the

reliabili'¡'oI¡udited lìna¡rcial statements. .{s a result. rvhen an auditing fìrm represents tlrat it has

condnct':d an audit of a com¡rarr.*- in accordance wdù GAAS. and opines that such cornpany's

liuancia state¡rrcnts prcsenr iltc conrpan!,'s linancial condition fairly in c,rnformity with CAAP,

re'aders ..rf thosr.- lìna¡rcial statcments have tl¡e right to rely on the integ;rþ of those tìnancial

stûtemc¡lts.

1ll. ln cuditing.Sûnbeam in 1996 und 1997. issuing unqualified opinions rcgarding

Su¡rbean¡'s 1996 and 1997 financial statemen¡s and assis¡ing rvith Wachovia's due diligence prior

to the clùcr¡tiotr and lìrndin-e of the Credit Alreement, Andersen and the Inc.ividual Defendants did

not adhe re to the shndards ol'the profession. Although Andersen's audit opinio¡rs stated thatthe

firm lrad co¡rducted its audi¡s of Sunbea¡n in accordar¡ce with GAAS, and ba¡ed on those audits had

concludcd that Sunlreanr's l-r¡¡ancial statene¡'tts presented the company's fi¡¡ancíal condition fairly

i¡r conl'o;nrilv rtith G.-\AP. that sinrply \\'Às not true.

WPB:1745:3r¡
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Prgc 4

TIIE VIDEOGRAPHER: This is tapc

number I of the vidcorapcd deposition of Mr.
Bram Smith i¡ thc maner Colcman versus

Morgan Staoley.

This depositioo is being held at

Esquire Depositioo Serviccs located at 2ló
Feqt 45th Strect, Manhattau, New York.
Febnrary 24,20A4 at approximatcly 9:23 a.m.

My name is Rubcn Martisez frou tbe

fi¡m of Esquirc Video Services. The court

reportcr ¡s Miss Pam Me-clla in associatioo

with Esquire Depositioo Services.
Will couoscl please intrcduce

thcosclvcs.
MR. MARKOWSKI: Bob Markowski froo

Jennc¡ &. Block on behalf of C-olemao (Parent)

Holdings.
MR.O'CONNOR: Christopher

O€onnor from Jenner & Block oo behalf of
Colcman (Parcnt) Holdiop.

MR. CLARE: Thomas Clare, Kirkland
ft. Fllis, LI.P ou bchalfofthc defeudant

Morgan Søntcy aod the wit¡ess.
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APPEARANCES:

JENNER & BLOCK LLC
Atüomeys for Plaintiff

One IBM Plaza

Chicago, I[inois 606 1 1 -7603

BY: ROBERTT. MARKOWSKI, ESQ.

At{D: CHRISTOPHER M. OCONNOR" ESQ.

KIRKI.A}TD & F-If IS, LLP
Afùorneys for Dcfenda¡t

655 Frftccnth Stcet, N.W.
Washinstoa, D.C. 20ü15

BY: THOtvfAS A" CIÁRE ESQ.

ALSO PRESENT:
RUBEN MARTINEZ - VideognPher

pagc 5

t hirh
2 okay.
3 TIIE VIDEOGRAFIER: Will tb court
4 reporter plcasc swear the witness.

5 R. BRAM SMITH, calledasa
6 wiæss, bavirg been duly swom by a
7 Nctary h¡blic, uras s¡emiæd and

I tetified as follows:
9 Ð(A'MINATTON BY
10 MR T,ÍARKOWSIfl:
ll O. Mr. hiú, wculd you please state

12 your ñrll nqrne for tbe record?
13 ,4- Rióffd Bram Smith-

14 0. A.d where is your o¡¡rent home

15 addr€ss, Mr. Soith?
ló À ¡l4llrake Rm4 Scarsdale, Nuv Yotk,
L7 1û583.
l8 0. lVb is your cr¡nent emploYer?

19 A. Bta¡ Stearns.

20 O. Ad wbat is your pæition with B€år

2l Stearns today?

?2 A Ib asenior pmr$ing director in
23 capital ma¡kets.
U Q. Doyou have a partiotlar assiSnment

25 at Bear Steams?

Esquir€ Depositioo Scrviccs
1-8&944-9454

2 (Pages 2 to 5)
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I sdü
2 A. l-*engúfilancing.
3 Q. And what are Your general

4 responsibilities in the leveraged finance

5 group at Bear Stearos?

6 A Loan capital markeùs, loan sales

7 and distribution.
8 Q. Where is your otEce location at?

9 ,4, 383 Madison.
l0 O. To uåom do You rePort?

11 A I rçort to two PeoPle,I:rrY
12 Alleno and tGith Båmish.
13 O. How long have you been employed at

14 Bc¿r Stea¡¡.s?
15 A Coning uP oû a Year.
16 O. Do you have anY suPervisory
17 responsibilities?
18 A" Yes.
19 O. \flbd arc those?

20 A Supervise people in loan capital
2l úa¡kets, sales and trade.

22 a. llovr mâîy individuals do You
23 supervise?
U A About eight.
25 0. You previor.rsly were employed by

I hirh 
Pagc'

2 some transaclions I wsked on.

3 Q. Wbn will you tnow wbether you will
4 be receiving any additional funds from Morgan
5 Stanley?
ó A. I hve no idca.
7 Q. Doyou knor*¡ sve¡ wbat period of
8 time thme investments may yield returns to
9 you?

10 ,4.No
11 A. Isit pæsible rhât soüe of those

L2 investments wÍll yield renrns to you in the

13 next year?

L4 .C- Dol know.
15 O. Yo¡ dotl know whether it's

t6 possiblc then?
L7 Yo¡ have to aoswer audibly.
18 A- I ònl know if it is poasible.

19 O. Yo¡ a¡e represented today by Morgan

20 Sønley .- is tbere any other fimnciâl
Zl arrügement, relationsNp of any sort today

22 that you bavc with Morgan Stanley?
23 À Nçe.
24 0. Yo¡ are rcptesented today bY a

25 Morgan Stanley anomey; is that correct?

P¡gP 7

r hith
2 Morgan Stanley?

3 A" Iwæ.
4 Q. Whn did tbat emPloYment end?

5 ,{. Ahut a Year ago.

6 Q. Wæ tbere any hiatus beween tbe

? end of your employment al Morgan Sønley and

I the sla¡r of your employment at B€år Stearas?

9 À Aouple of moths.
10 Q. Ycr¡ did oot bave a psition at B€ar

11 Stearns when you left Morgan Staoley?

12 .A.No
13 a. Doyou bave anY æntinuiry
14 relationsbip of any sort witb Morgan Stanley?

15 A- Wht do You mean?

16 O. DoYou receive anY moaeY from

17 Morgan StanleY?

l8 .4.No
19 0. Areyou poteotiâ[y entitled to

20 receive any nqney from Mugan Stanley i¡ the

2l futu¡e?
?2 A. Ittinkso.
23 O. Wbt type of an'angement does that

U involve?
?5 A Some equitY investments made in

Pago 9

1 Smith
2 A- Yes.
3 Q. How did thal come about?

4 ,4. How did that cooe abouÍ? Morgan
5 Stanley contacted me when they said f might
6 be asked to testify, and volunteered to be my

7 cou¡sel.
I a. Is Morgan Stanley Payirg for M¡.
9 Cla¡e's time today?
t0 MR. CLARE: Objectioq fousdation.
11 A. I have no idea.

LZ Q- Are you paþg for it?
13 À I'm oot paying for it.
14 Q. Wbo called you from Morgan Stanley

15 to advise you that you would be deposed in
16 this case?

L7 A I dont remcmber the exad name.

18 O. Was it somebody in the law
19 departmeot at Morgan StanleY?

20 A- Somebody in thc law departnent.

2t O. Whar's your education, Mr. Smith?

22 ,{. In teros of degrees? BS from
23 the - undergraduate Air Force Ac¿demy, MA
24 from Fletche¡ School al Tuñs, and MBA from

?5 Harva¡d.

Esquírc Dcposition Scrviccs
l-800-9¡14-9454

3 (Pages 6 to 9)
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1 Smith
2 Q. Can you slmmarizo for me your
3 employment history prior to your first
4 employmetrt with Morgan Stanley?
5 .4. Employment history prior to Morgan
6 Stanley was in the air force for six years.

7 I was going to business school, joined

I Bankers Trust, I was there I think 17 or 18

9 years, and lhen Morgan StanleY.

l0 0. When did you leave the air force?

11 A Oh,1976.
12 O. And from there you went to brsiness
13 school?
14 A" Uhm-hmm.
15 O. And Èom business school you went

16 to Bankers Trust?
17 .{" Right.
18 A. When would that have been?

19 A- 1978.
20 O. And you were at B¡nkers Trust until
21 1996, approximately?
22 A. Yup, 1996.

23 a. What were your r€sPo¡rsibilities at

U Bankers Tnst?
25 .A. I was in charge of loan caPital

Page 12

Smith
A Selling.
O. What does selling mean in this

context?
À Selling loanq to potential

investors.

O. Selling participations in the loan
that youVe -A. Setling either the paficipatioos
or the loans themselves.

O. ls that sometimes refened to as

syndicating a [oan?
A Sometimes refened to as

syndicating a loan.
a. Syndicating meaning something

distinct in this contefl, or is that a
generic lern used to describe the process of
5elling participations in a loan transaction?

A I rhink it would probably be
generic.

O. At Bankers Trust how large would
you say the largest leveraged loan
tra¡sactions were that you were involved in
structuring and syndicating?

A- Billions. Billions.

1
7

3
4
5
6
7
I
9

10
11

t2
l3
l4
15
16
t7
l8
l9
20
2t
,a
23
u
?5

rue tl
1 Smith
2 markets and distribution.
3 Q. rü/as that your ñnal assignment?

4 A Utm-hmm.
5 Q. What do you mean by '[oan capital

6 markets," what does that activity involve?

7 A- That activity involves stn¡cturitr&
8 pricing transactions, a¡d then I distributed

9 tbem.
10 Q. What kind of tra¡saaions arc you

11 referring to?

12 À MostlY leveraged lo¡ns-
13 Q. tflhal is a leveraged loan?

14 À lt would bc a loan to a

15 noni¡vestment grade comPany.

16 Q. A¡d what's a noninvestment grade

t7 company?
t8 À It would bc a comPanY that was

19 rated less thnn double -- BBB rninus or BAA 3

20 by the two rating agencies, Moody's and S&P.

2l Q. You indicate that your activity
22 also involved distributing the investmenl if
23 you want, correct?

U A- [Jþ¡-hmrn.
25 O. Whal is distributing?

Page 13

I Smith
2 Q. How many billion dollar plus loan

3 syndications were you involved in while you

4 were at Bankers Trust?
5 A ldontremenbcr.
6 Q. rilfould it have læen more than five

7 would you say?

I .4. Yup.
9 Q. rrVhy did you leave Bnnkers Tn¡st?
10 .4. Better oppornrnity at Morgan
11 Stintey.
12 0. Werc you recmited at Morgan
13 Stanley, or did you make ao overture to

14 Morgan Stanley?
15 .4" Recruited.
16 O. Who recmited you?

l7 A Steve Newhor¡se.

l8 Q. You had known Mr. Newhouse before

19 that?
2D .4- No.
2l Q- Do you know how he ca¡ne to know of
22 you?
23 À No.
U 0. How did he contact You?
25 À Tbrough an execr¡tive recruiter.

Esquire Dcposition Scrvices
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1 Strith 
PtsG t1

2 Q. How long before you joined Morgan
3 Stanley do you recall being first contacled
4 by the executive recruiting ñrm?
5 A. Gee, months.
6 Q. Were you being recnrited to fill a

7 particular position at Morgan Stanley?
I A Yes-
9 Q. Whæ was that?
l0 A. To ga them inlo the loa¡ business.

ll O. Wha do you meaaby geningthemin
12 the loan business?
13 .4" They wanted to have a lending
t4 capability and they hi¡ed me to develop that
15 capability for them.
t6 O. ls it your understanding that
17 before you joiaed Morgan Stanley, Morgan
18 Stanley did not eogage in originaling loans?

19 MR CLARE: Objeaion, colls for
20 speculation.
2L a. I'm asking your understanrling.
22 A ldontknow.
23 O. Did you have an understandiog one
U way or the other when you joined Morgan
25 Stanley, u/hether Morgan Stanley at the time

I fuith 
Prgc 16

2 originate and distribute loa¡s in order to
3 compete with commercial banks for investment
{ þnnlcingassignments?

5 À lôntknow.
6 Q. DidBanken Tnst provide
7 investment banking services to its clieuts in
8 addition to the loan services?
9 À Tby provided higb yield.
10 O. Higþ yield investment þ¡nking
ll services?
LZ .4. High yicld debt raising
L3 capabilities.
14 a. Bú did they engagc in poviding
15 investnnent batrkiry scrvices of the same sort
16 that firms such as Morgan Stanley provide to
17 clients?
18 A. TbY had investment þenking
19 services.
20 O. Wæ it your *¿srstelrling thât
2l Bankers Tnst r¡sed its ability to also assil
22 clients i".aistng ñ¡nds for purposes of
23 ñûancing invesheat banking transactiotrs to
Vl compete for the inveshssl þanLing side?
25 À Isit my understanding, is that th

1 S'ith 
Pssc 15

2 you were being recruited had not engaged at
3 all in origination of loa¡s?
4 A- AgÂin t dont know.
5 Q. What were you told concerning
6 Morgan Stanley's business objectives with
7 rcspect to creating a capability of being in
I tbe loan business?
9 A- I was told they, that they felt it
10 was important strategically to have a loan

11 originationdistribution capability.
12 O. ún what way was it important

13 strategically to Morgan Stanley to have the

\4 ability to origioate aod disbibute loa¡s?
15 A. They felt it was necessary to, they

16 felt that was neoessary to comp€te against

L7 the commercial b¡nks.
18 O. It was necessarY to have this

f9 capability to comp€t€ against the commercial

20 baús in what a¡eas?

2I .4- tn leveraged finarc€, particularly
22 high yield.
?3 Q. Did you -- rnas it Your
U understanding that Morgan Stanley believed it
25 was important to have the ability to

Page 17

1 Smith
2 question?
3 Q. Conect. [æt me take a step back,
4 si¡.
5 While you $rere at Ba¡kers Trust you
6 were involved in assisting Bankers Trust
7 clients that didnt havc investment grade
I ratings in raising funds, corÌect?
9 .4- Lrbm-hmn.
10 O. Did those activities involve
11 nising ñ¡nds in connection with business
12 acquisitioos?
13 A- Nomally.
14 O. In those transactioos was it
15 sometimes the case that Bankers Trust was

16 also providing investment banking servicæs?

17 A- Sometimes.
18 O. Was it your experience that Bankers
19 Trust used your ability to assist clients in
20 raising funds fo¡ purpooes of financing
2l acquisitions to also obtain the investment
ZZ þenkingside?
23 A" No.
U O. You were never involved in making
25 presentations with other Bankers Trust

Esquirc Dcposition Scrvices
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prgc lg
t Smith
2 representatives who were seeking the

3 investme¡1þanking assignment in which your
4 serviccs were described æ an additional

5 benefit that clienS 
"s¡d 

reetize by

6 retaining þ¡nksrs Trust for the investment

/ þ¡nking?
8 ÀNo.
9 Q. tWhen you weot to Morgan St¡nley,
10 was it your exp€rieûce that Morgau Stanley
11 used your ability to assist in raising funds

12 as a \ryay in which o i¡crease is
13 opportunities to be rctained to provide

14 i¡vestmenl þ¡nking services?

15 À No.
ló Q. When you first joined Morgan
l7 Staaley, what efforts did you engage in to
18 assist Morgan $tanlsy in developing the

19 capability of oricinât,ng and distributing
ZO lOarrs?

2l ,4- I set up the group to do that, so

22 recnrited and hired people.
23 O. How large e grcuP did you assemble?

U A. Probably about 20 at the Peak-
25 Q. lVhat would the peak point of time

I hith 
Pasc ã)

2 A- No
3 Q. Doyou know if it is Morgan Stantey

4 & C.mpany,lrc.?
5 A. I ònt know.
6 Q. Do you know if you were an employee
7 of Morgan Stanley Senior Funding?
I ANo
9 Q- [¡ me ask a better questioo.
10 Wee you an employee of Morgan
fl Stanley Senior Funding?
tZ À tôntknow.
13 a. Didyou reæive any compensation
L4 for Morgan Stanley Senior Fuuding?
15 ÀNo
16 O. Wbt were your responsibilitie.s and

L7 duties during the period you were employed by
18 Morgan Stanley?
l9 A Tomanage the loan originatioa and

20 distribution of it.
2l a. Didyou bave any other duties?

22 A- I ôuï rhink so.
23 a. Doyou know if you wer€ considered
2l lo be æsigned to tbc Morgao Stanley
ZS lnvestne¡1 þ¡ntring Division?

P4P 19

I snit[
2 have bcen in terus of the 5tafñng?
3 A- I woutd say about, probably a¡ound
4 200Gisb or so, plus e¡ minus a Ye¡u.
5 Q. Wben you joine.d Morgan Stanley what

6 was your title?
7 A- Managng di¡ector.
I Q. Did you have anY other titles?

9 A I think I was president of Morgan
f0 Stanley Senior Fund.
11 0. Do you know during what time Perid
12 you had thattitle?
13 A. Pr€tty much the whole time I was

14 therc.
15 Q. Did you hold anY other titles?

16 À No.
l7 Q- Was Morgan Stanley Senior Funding

18 an entity th¡t exisæd when you first joined

19 Morgan Stanley?

20 A- No.
21 0. By what Morgan Stanley entity were

22 you employed?
?J A The dealer-b,roker.

24 Q. Oo you know the name of that

25 entity?

prgc 2I

1 Snith
2 A- We were in a joint venture bctween

J þenlong and fixed income.
4 Q. What was the nañue of the joint
5 venture?
6 .A- It was -- what do you meaa?

7 Q. WelI, you indicated that you were

I involved in a joint venture between
9 iirvestme¡¡ þanlcing and ñxed income, conect?
10 A" Uh¡n-hmm.
11 Q. rflbat was that joint veoture?

LZ .{" Joint v€nture was, was capital
13 ma¡kets.
14 O. Capital markets function was

f5 considered to be a joint vennre between

16 i¡vestment banking and 6xed income?

17 A- Ljhm-hmm.
18 Q. And capital oarkes included what,

19 sir?
20 .lu l¡cluded the loan origination
21 business.
22 Q. Did it include anything else?

23 À Higb yield originatioq or high
U yietd capital markets is a better word to
25 think about it.
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t Smith
2 Q. Anything else?

3 .{-No.
4 Q. t oan origination woutd have been
5 your functioq si¡?
6 ,q. Yes.

7 Q. High yield capital ma¡kets, would
8 that have beeo partofyour respousibilities
9 also?

10 A. No.
11 0. Who was responsible for that
t2 activity while you were at Morgan Staaley?

13 A A couple of people. Steve Newhor¡se

14 and Bill Kourakos-
15 0. Do you know how M¡. Kou¡akos spells

ló his name?

t7 À No. K-O-U-R-A-K-A-S.
18 0. What does higb yield capital
L9 ma¡kets involve?
20 .A- They are the liaisons between the

2l tradeÉ h high yield, the banken that cover
22 the clients as well as the clients.
23 O. High yield ..
24 ,{ Is not investment grade seorities.
25 Q. How is it different from the

, pagc 24

I Smitå
2 Q. Do you know what eotity within
3 Morgan Stnnley owned Morgao Stanley Senior
4 Funding?
5 A. Nope.
6 Q. Do you k¡ow if Morgan Sønley
7 Senior Funding bad any employees?
I À ldon'tknow.
9 Q. What were your responsibilities as

t0 the presideot of Morgan Stanley Senior
11 Funding?
L2 A My responsibilities was to, to

13 manage the loan origination business, and so

L4 really nothing different tha¡ what I did.
15 A. Do you know what businesses Morgan
16 Stanley Senior Funding engaged in?
17 A It wæ ¿ fu¡rling vehicle for lo¡ns.
18 0. Díd Morgan $ranl¿y Senior Funding
19 engage in any business activities other than
20 the originatioo and distibuting
2l distribution of lhe levcraged loens that you
22 were resporrsible for?
23 A. Not that t know of.
24 Q. So as far as youîe aware, the
25 entire business activity of Morgan Stanley

P€e 23

1 Strith
2 leveraged lonns lhat you desaibed?
3 A Thcy are securities, they werent
4 loans.
5 Q. C:o you give me an example of a
6 high yield secruity?
7 þt Abond-
8 Q. You indicated you were president of
I Morgan Stanley Senior Funding?
10 A [Jþs-hmm.
11 0. And if I understood your testimony,
12 Morgan Stanley Senior Funding did not exist
13 when you first joined Morgan Stanley?
L4 A" Right.
15 O. Whea was il formed?
16 A' It was forued prettY shodY after
17 I got there.

18 0. Do you know why it was.formed?

19 À They - it c¡as felt - we wanted,

?ß the 6¡m wanted a s€parate entity through
2l which to conduct its lending br¡.siness.

22 O. Whose idea was that?

23 A Dontknow.
U 0. I take it it wasn't Yours?
ZS A" fl¡þ-¡rnh.

pegc 25

1 Smith
2 Senior Funding wa.s the business activity for
3 which you werc responsible at Morgan Stanlcy?
4 A Yes.
5 Q. Do you know where Morgan Stanley
ó Senior Funding is incorporated, what state?

7 A"No.
I Q. Do you krow if it's considered to

9 bave a headquarters?

10 .{. Do not.
11 Q. Do you know if itb considered to
12 have a principal place ofbusiness in a
13 particularlocation?
L4 À Do not.

15 Q. Were you ever a di¡cctot of Morgan
16 $trnlsy Senior Funding?
17 .{,. I donï rcrnembcr.
18 Q. Did Morgan Stanley Senior Funding
19 hold meetingt of is board of directors?
20 .d Dont know.
27 Q. Other ihan yourself, do you know of
n any individuals who held officer positions

?3 with Morgan Sianley Senior Funding?

U ,4- Yes, Sæve Ncwhousc, Bill Kourakos.

25 Q. Anyone else?

Esquir lÞposition Servic¡s
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pr¡c Zó

1 Sm¡th
2 L I'm sure there were other names. I
3 dont know if t remember.
4 Q. You know there were other ofEcers,

5 you jrst dont k¡ow wbo they a¡e at this

6 poiot?
7 A- No.
8 Q. Were you responsible as president

9 of Morgan Stanley Senior Funding, for
10 desipating individuals as ofEcers of that

11 entity?
t2 À No.
L3 O. Do you know who wæ?
14 ,4. No.
15 0. tilere the officers of Morgan Sønley
1ó Senior Fundhg all eoployees of other Morgan

17 gtrnley entities?
18 A- I - to thc best of mY klowledge
19 they were all employees of Morgan Stanley. I
20 dont know anything more about it.
2I a. Did any of your business

22 responsibilities, sir, at Morgan $t¡nley
23 i¡volve aAivities other than the activities
24 of Morgan Stanlcy Senior Funding?
25 À No.

I Srith 
Pagc 28

2 
^ 

l.lo.
3 Q. Did you receive a writteu
4 communicatiou?
5 A l.Iopc.

6 Q. Telephone call?
7 A. Telephonc call"
I Q. Fromwhom did you receive the
9 telephone call?
10 À Ster¡e Newhouse.
tl O. How long did your convcrsaliori with
LZ Mr. Newhousc læt?
13 A 15 minutes.
14 A Teü me wérything you can recall
15 Mr. lftwhouse telling you during that

16 lS-minute telephone call.
L7 A Desc¡ibed the situation facing the
18 company and it was a hard decision, but they
19 were reducing staff and that I was part of
20 that
2l O. Did Mr. l.Iewhouse tell you anything
22 about how you were identiñed as one of the

23 people who would be letgo?
U A l.¡o.
?5 O. Did he tell you anything about

Plgc 17

1 Srith
2 Q. How did your employmeût at Morgan

3 Stanley eod?
4 A Wha do you mcan?
5 Q. You indicated your employment at

6 Morgan Stantey ended a oouple of months

7 bcfore you started al Bcar Stearns, concrf?
I À (Jþ6-hmm.
9 Q. Aod you indicated you didnï hsve a

10 position al Bear Stea¡ns at the time you left
11 Morgan Stanley, conect?
12 A R¡ght.
13 O. Weæ you asked to leave Morgan

14 Stanlcy?
15 A Yup.
16 a. lVheu were you first æked to leave

17 Morgaa Stantey?
18 A Prior to Christmas of ü.
19 Q. Tell me the circumstances.
20 .A" I was told that they were reducing

2l staff and I was going to b€ let go.

22 0. tülith q/üom did You have that

23 cooversation?
U Wæ it aface-to'face conversation
25 with someone?

Pagc 29

1 Súith
2 other people r¡¡ithin your business group who
3 were being let go?

4 ÀNo.
5 Q. Were other PeoPle within You¡
6 business group at that time being let go at

7 the same time?
I A" Not at that time.
9 a. Now, at this point in time, Mr.
10 Smith, were you still president of Morgan

11 Stanley Senior Funding?

12 À I was.

13 Q. \ilere you still the person prinarily
14 responsible and incharge ofthe leveraged

15 loan br¡siness at Morgan Slanley?

16 À No.
17 Q. S/ho was in charge of the business

18 atthatpoint?
19 À The fella in charge was, ultimately
20 was a felloc/ named Mitch Petick.
2l a. Can you recall anything else that

22 lvfr. Necrhouse told you during your 15-minute

23 conversation with him?
2A À No.
25 Q. Did he offer You a severiuc€

Esquirc Dcpositioo Scrviccs
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t Súitü
2 package ofany sort?

3 A' The 6rm did.
4 Q. lVhat was lhat severance package?

5 A" The severa¡ce package was sone
6 weeks ofsalary and some cash.

7 Q. Have you received all of thoee

I paymenb?
9 A. I have received all of those

10 payments.

lt a. Were they made æ a lump su¡n at

12 some point?
13 A- They were.

14 O. Do you rccall tbe amount of the

15 payment?
16 .4- I - let's s€e. Ye$ patially.
L7 O. What do you rccall the lu'aP sun
18 severanae payment beinS?

19 A- It was about -- the gross was

20 abouÇ I don't know, $875,000.
2l O. Q¡[ç¡ than the lunp sum severanoe

22 paynent, did you receive an¡hing elsc by way
23 of a severance package?

24 A- No.
25 O. Did Mr. Newhouse tell you that M¡-

pagc 32

I hirh
2 Q. Doyou have any understanding
3 yourself today why you were the person chosen
4 to be let go in Decembcr o1Ð02?
5 .¿uNo
6 Q. Doyou how if Mr. Ètríck agreed

7 with M¡. Nc¡/housê's decision to let you go?

I ÀNo
9 Q. Didyou have any oonversatiotls r¡¡ith

10 M¡. Petrick onceming your conversatiou with
1l M¡. Ne$/honse?

12 A" Yc.
13 0. Wbo were the?
14 À Rigþt affer the phone catl with Mr.
15 Newhouse.
16 O. Didyou call Mr. Þtick?
17 A r#ent ¡s s€¿ him,.yes

18 a. Yo¡ had a face¡o-face 6s€ting with
19 M¡. kbick?
m A-Ye.
2I O. ffiere was that?
22 .4. lnhis ot6ce.
23 O. A.d wbere is that?
U .4- At - wbt is tbre address over
?5 there? At Mcgan Stanley.

Page 3l

I Smith
2 Peüick agreed with his decision?

3 A-No.
4 Q. Did Mr. Petrickb oa¡ne conre uP

5 during the cooversation?
6 ÀNo.
7 Q. Before this conve¡sation with Mr.
I Newhor¡se, had you at any Poi¡t beeo asked to

9 cossider looking elsewhere for
10 opportunities *
1l .4. No.
L2 0. - by anyone within Morgao Stanley?

13 A- No.
14 O. Did this come, did Mr. Newhorse's

t5 cåll to you come as a surPrisc?

16 A- Yup.
17 O. [Iad your performance at Morgan

18 $ranlsy Senior Funding beeo criticizcd in any

19 way prior to your conversation with Mr.

20 Newborse?
2l À No.
22 a. Did Mr. Newhous¿ explain why you

n were the P€rsoû choscn to be let go at that

U point?
25 ,4' No.

Pagc 33

I Sairh
2 Q. It is here in Manhattan?
3 A Yes.
4 Q. lilhen did that meeting take place?

5 A. Rigbt after the - witbin a couple
6 of days of the phone call with Mr. Newhouse.
7 Q. So we are still before Cb¡istmas of
I ?/JfJ22

9 À Befoæ Ch¡istmas of.Zffi2.
l0 Q. tüas aoyone else present for your
11 meeting with Mr. Petrick?
12 À No.
13 Q. Was the meeting in his persooal

14 ofñcc?
15 ,4. Yes.
16 O. How long did that meeting last?

17 A kobably aboul five min¡¡ç5.

18 Q. How was the meeting arranged?

t9 Was there a prior arrangemeut? [æt

?Ã me ask that question ñrst.
2l .4. Idon'tremembe¡.
22 Q. You donl remembercalling and

23 pelring an appointment to see Mr. Petrick or

24 ¡elling him you wanted to be soen?

?S À It oigbt have been that, but pretty

Esquire Dcposition Serviccs
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I Smith
2 informal
3 Q. Tell me everything you can recall
4 about your meeting wit[ Mr. Petrick
5 À He asked if t had spoken to Mr.
6 Newhouse and then we talked about the

7 mechanics of the departure.

I Q. Did you ask for an explanation for
9 tbe decision?
l0 À No.
11 O. Did he offer one?
12 A No.
13 O. \ilhat was the purp,ose for your
L4 wanting to meet with M¡. Peuick?
15 À To go over the mechanics of the

16 deparnlre.
L7 O. What were the mecbanics that you
18 discussed with him?

19 .4- When, and hand offof ta¡sactions
20 that I was working on to other members of the

2l team.

22 Q. What was agreed upon with respect

73 ¡e ¡[s t¡ñing?
U À The first of February departure.

25 Q. And who took your resporuibilities

I Smith 
Pase 3ó

2 grorry?

3 A No, he had been in high yield.
4 Q. How were you advised tbat he would
5 be assuming you¡ respoosibilities?
6 A Byoneofhisbosses.
7 Q. Do you recall who that was?
8 .4.. 7,æ Cn:g.
9 Q. Could you move your hand down f¡om
10 there?
11 A. Su¡e.
12 O. Sorry.
13 TnCnn you said?
14 A- Ubm-bmn.
15 O. Is Zoe Cnnawoman?
16 A. Yes.
17 O. lVhat did Miss Cruz rcll you?
18 A. Thst they had - she had decided,
19 the frm had decided to lct Mr. Petrick run
20 theloanbusiness.
2L O. Did you have ¡ face-to-fac¿
22 cooversation with Miss Cn¿?
23 A- Yes-
U O. rl/as anyone ehc present for that?
ZS À No.

Plge 35

1 Snith
2 fo¡ the matters that you *.t" ¡¿¡dling?
3 .4- It varied depending on who I was
4 working with on what t¡ensaction.

5 Q. Al that point did you have any
6 administrative responsibilities for managing
7 the business?
I .4.No.
9 Q. Wben did Mr. Petrickbecome
10 presideot of Morgan Stanley Seqior Funding?
11 .¡u I donl know. Dont know.
12 Q. Do you recall wben he assumed your
f3 respomibilities for managing the business

14 group?
15 A. It was in the middle, I think
f6 middle of.W.
t7 Q. The middle of Octob€r 2W2?
t8 A No, middle of Û2.
19 Q. Oh, middle of 02,l'm sorry.
20 Wbo made that decision?
2l À Dontknow.
22 Q. Was it your choice?

23 A No.
?A Q. Had M¡. Petdckbeen workingwithiû
?5 the Morgan Stanley Senior Funding busi¡ess

1 Strith 
Fagc 37

2 Q. How long before M¡. Perick took
3 over your responsibilities did this
4 conversation occr¡r?
5 A Ob, days I guess.
6 Q. Brt very shortly?
7. A Veryshortly.
I Q. IVhd did Miss er¡z tell you for the
9 rcason for this change of assignmeot?
10 .rt. Thd he was very capable, that they
11 wanted to expand the effort and that she

12 wanted him to do it.
13 0. \ryhd did she mean by nexpand the
t4 effort,n the fi¡m wa¡ted to expand the
15 effort?
16 MR CX-ARE: Objection, calls for
17 speorlarion.
18 O. Whd was your understanding?
19 A They wanted to get into the
20 investment gnde lending business.
2L O. Did she say that to you during this
22 6seting?
?i A t{o.
U Q. Tha u,äs your understanding tbougb?
25 A [J[¡-hmm.
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I smirh 
P'se 38

2 Q. Were you pleased with this change
3 of circumstances?

4 A Not entirely.
5 Q. Did you express any disappoinment
6 to Miss Cruz?
7 À Nope.
I Q. Wby were you oot entirely pleased?
9 A. Because it would 6s ¿ çþ¡nge in my
l0 sítuatio¡.
11 O. Did you consider tbis to be a

12 denotion?
13 A Yes.

14 O. Did you discr¡ss this çþ¿¡gs sf
15 assignment with anyone elsc in senior
1ó management Morgan Stanley, other than Miss
17 Cnl¿?
18 A No.
19 O. Prior to the assignment your
20 reassignment and Mr. Pekick's appointment to
2L the position of president of Morgao Stanley
22 Senior Funding, had you been asked to attempt
23 to expard the business activities of Morgau
U Stanley Senior Funding in ways that you had
25 been unable to accomplish?

I smith 
P¡æ4o

2 basis?

3 A. Yes.
4 Q. More often tha¡ aonual?
5 A. I don't think so.
6 Q. What was tåe form this evaluatiou
7 took?
8 .{. It was wrineo a¡d it was a

9 meeti'g.
t0 A. Prior to February '03 do you
1l remember receiving aly criticism relating to
12 any aspect of your work during your annual
13 evaluations?
14 .4. No.
15 O. Do you consider yourself to bc --
16 let me focus on tbe ti"'e period that we're
L7 tellcing about here, Mr. Smith.
18 Io 1998 did you consider yourself
t9 to b€ highly sophisticated with respcct to
?ß underwrid.g leveraged lo'ns?
2l MR. CL-A,RE: Objecr to the form of
22 the question.
23 À ldont knowwhatyou mean.
24 0. Had your ciueer up u¡¡til 1998, Mr.
25 Snitb involved underwriting leveraged loans?

r hith 
Pase 39

2 A- No
3 Q. Wb evah¡ated you performatrce at
4 Morgan Stanley? Excr¡s€ me, during tbe time
5 you were employed at Morgan Stonley, 1S6
6 tbrougb February of ?fi3, wb was respoosible
7 fot evaluating your performance?

I A. V¡iorspeople.
9 Q. C-r you identify tbem for me?
10 .{- $eve Newhmrse, Bitl Kn¡rakæ.
11 Take aslep back- Nrmally I wanld have two
12 evaluatorq so it wo¡ld be Newbor¡se a¡d
13 somebody from fi¡ed income a¡d Kn¡rakæ and

14 somebody ùom fircd income. Towards tbe end

15 it wæ Alæ Jones a¡d Mitú Perick
16 Q. Wæ Mr. fttick tbe ñred income
17 æpresentative?
f8 A Hewas tbÊ fix€d income
19 repres€nfative.

?ß 0. Ad the other person responsible
2L for your evaluation was from what part of tbe
22 hsiness?
n A. Tht wo¡Id be from tbc higb yield
Yl capilâl markets area"

25 Q. Wse You evaluated 66 ¿¡ ¡nnu¡l

1 Smirh 
Pagc 4l

2 A\ Yes.
3 Q. How experienced did you consider
4 yourself to be in the first part of 1998 with
5 respect to that business activity?
6 ¡4. Pretty experienced.
7 Q. ttrould you consider yourself to be

I higtly knowledgeable with respcct to the
9 process of underwriting large leveraged loans
10 firstquafelof1998?
11 À Yes.
12 Q. Ttat had been your entire career,
13 had it not?
14 A \ilell,I used to fly helicopters.
15 Q. Subsequeut to leaving the air force
16 that had been your eotire busi¡ess career,
17 correct?
18 ,4- The last half of the Morgan
19 Stanley -- I mean tbe last half of Bankers
20 Trust, yes.
2l a. So approximately?
22 À Tenyears.
23 Q. Ten years at Bankers Trust?
U .4. Trust.
?5 O. Plus three years of Morgan Stanley?

Esquire Depositioo Scrvices
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I Smith
2 A. Uhm-hnn.
3 Q. Have you ever been deposed before,

4 Mr. Snith?
5 A- I have.

ó Q. On how many occasions?

7 A- I guess a couple.

I Q. rù/hat did those occasions involve?
9 A. One was a persounel matter and thc

10 other was about thie.

1l O. \ilhat did lhe personnel matter
L2 involve?
13 A Ob,lawsuit.
14 O. By a Morgan Stanley employee?

15 A Nothing to do with Morgao Stanley.
t6 O. lilas it at Bankcrs Tn¡st?

17 A" Bankers Trust
l8 O. What kind of personnel lawsuit was

19 it?
20 A- I dont really know. I was just

Zl called in as a witness.
22 O. What was your involvemenÇ why were

23 you called as a witness?

24 A. I worked with the individual.
25 O. lVere any 6f ¡f,s sl¡ims being'made

Pagc 4'l
I Smirh
2 Q. What was the nature of the U.S.
3 Attomey's, what was the natu¡e of the
4 testimooy you gave ¡elating to activities of
5 the U.S. Anomey's OtEce?
6 MR. CLARE: I'll object- Maybe I
7 can shortort some of this. And youte free
I to follow up with him. [\,1¡. Smith gave an
9 interview to the U.S. Attorney's Ofñc¿. It
l0 was not testimony in any formal sense, it was
l1 an inteniew that was granted.
tZ THE WTINÊS5. ft¡nk you.
13 O. Was a cou¡t reporter preseot?
14 .4" No.
15 O. Do you reoember when this occuned?
16 A Th¡ee or fou¡ years ago.
Í7 a. How - the Sunbear transactions, to
18 put this in context, closed in the first
19 quarter of 1998?

20 A Uhm-hnm.
Zl O. Do you recall how soon in
Z2 relationship lo 6rst quarter of 1998 you
23 were interviewed by tbe U.S. Attorney's
7A Offiæ?
25 .{ I ns.sums it would be tb¡ee or four

srrith 
P€Ê 13

in that enployment dispute by rhe Ba¡kers
Trust employee related lo your treatment of
the individual?

A Ì.{0.

O. You indicated you have becn deposed
previously relating to Sunbeam?

A [Jhm-hmm.
0. lVheo was that?

MR C[-ARE: Apoint of
clarification, Ib not sure the witncss is
usiog deposed in the same way that you are,
so you Eay want to æk aclarifying question
of give a darifying a¡ulwer to make surc

wele dear about the teflnt; we are r¡sitrg.' MR MARKOWSKI: Ill ry to do
that.

0. flave you testificd previously
relating to Suobe¿n?

A I hn¡e.
O. Wba were the ci¡cumstanccs?
A With theU.S. Anorney.

O. lhve you testiûcd in a Grand JurY

procecding?
A l'{o.

I
2
3
4
5
6
7
I
I

10
11

t2
13
L4
15
t6
t7
18
19
20
2r,,,

n
u
25

Prgc 45

r Strirh
2 years ago. It would bc around'01 or'00, so
3 it would be two or three years afterwards,
4 but that is a very hazy recollection.
5 Q. So thd was yeârs afrer the close
6 of the ransactions tbal you were interviewed
7 by the U.S. Anoruey's OfEce?
8 A lrbm-hnm.
9 O. Do you know why U.S. Anorney's
10 Ofñce wanted to interview you?
l1 MR CL-ARE: Objecrion, calls for
tZ spcculation
13 A" l{o.
14 A llow much time did you spcnd in this
15 interview?
16 A Abouladay andahalf.
17 a. \f,/ere you r€presented by æunsel?
18 A lwas.
19 O. Wæ it m in-borne attomey by
20 Morgan Sønley?
2L A l{o.
22 0. Who reprcscnted You?
23 A Wæhtel,lrhink
U O Were any in-house Morgan Stanley
25 lawyers pres€nt for the interview?

Bquirc Dcpositiou Scrviccs
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I Snith
2 A. I donl think 50.

3 Q. What subjects were you interviewed

4 about?
5 A Different facets of the

6 transactioo.
7 Q. nThe transaction" in this case

I being what?
9 .4- Being the Sunbeam acquisition and

10 ñnancing.
11 Q. The Sunbeam acquisition you're

12 refening to is what?
13 À Of Coleman and the other two
14 properties.
15 Q. Aûd tbe fin¡ncing in this context?

16 À Would be the loan.
l7 Q. Tbe senior loan?
l8 .4- The senior loan.
19 Q. rWhen you refer to "s€trior lon',"
20 the senior loa¡ is the loan that Motgan
2l Stanley Senior f'unding made to Sunbeam in
22 connection with the acquisition?
23 A. Along with wo other existing

24 leuders, Bank of America and Wachovi4 yeah.

25 Or First Unioo at the time.

I sdth 
Pagc 48

2 answer the question, but I would instrucr you
3 to liûì;t your answer to exclude any
4 cooversations or any other information that
5 you leamed from in-house Morgan Stanley
6 counsel or outside cotrnsel representing
7 Morgan Stanley at the time. Those
I conversations are privileged, you're not
9 required to disdose them. I'm instructing
10 you not to disdose them.
1l To theextcnt you have an

12 understanding outside ofany ofthose
13 privileged communications you are free to
14 ânsrr'er Mr. Mrkowski's question.
15 A tWha is your question again?

16 O. Did you have any understanding
17 whether Morgan Stanley's conduct was in
tB question?
19 A" l.Io commenl
20 O. Sorry?
2l A l.Io comment.
22 O. l.Io comment? Ih not sure I know
23 what no @mment meÍms-
24 A I guess I would be following his
25 advice.

Prgc 47

1 Smith
2 Q. Were there any otber matters thet

3 you were interviewed about other than thosc

4 two geaeral topics?
5 .{ Nope.
6 Q. Do you know how you were chosen for
7 this interview?
I A- I bave no idea
9 Q. Do you know if you wele volunteered

10 by Morgan Stanley or -
11 A" I have no idea.
t2 0. E:rcrse Be' or someÆne at the U.S.

13 Attorney's Offrce speciËcally requested you?

L4 .A. Dont know.
15 Q. Do yoú Lnow what the U.S.

16 Attorney's Office was attemptrng to

t7 investigate?
f8 MR- CL-ARE: Objection" calls for
19 speculation.
20 A. No.
2l Q. What v/as yonr understanding?

22 A. Didtrf have anY.

?3 a. Were You told whether Morgan
24 Sta"tey's conduct was in question?

25 MR. CLARE: Object. You can

Pagc 49

I Snith
2 Q- Is your tes ''rlony that other tha¡
3 thinp you $,erp told by Morgan Sta"ley's
4 attorneys, you dont have any independent
5 understanding whether Morgan Stanley's
ó conduct was u¡der investigation?
1 lL That would be rigbt.
I O. Sir, I tx¡nk it would be useful for
9 the court reporter if you ls¡ 6s finisþ 6y
10 questions before you statt to answer them. I
11 know it is very natural for you to anticipate
12 wherp I'm going and provide the answer'
13 .{. You're dgbÇ I'n sorry.
L4 O. But it is easier for the couf
15 reporter if we speak one al a time.
16 THE \ilTINESS: Do You think we can

L7 take a break now?
18 MR. CL-ARE: Sure.
19 TIIE VIDEOGRAPIIER: The time is
20 10:21, we're goiug off the record.
2l (Recesstaken)
22 THEVIDEOGRAPHER: The time is

23 LO:26,weTe back on the reco¡d.
U BY MR. lvlARKOrtrSKI:
25 O. À/fu. Smith, other than this day and

Fsquirc Depositiou Scrviccs
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1 Súith
2 a half interview with the U.S. Attorney's
3 Ofñcc, have you been inteniewed by anybody

4 elsc relati.g to the Sunbeam t¡¡nqactions?

5 ANo.
6 Q. The U.S. Attorney's Ofñce involved
7 in your intewiew, was that U.S. Attorney's
8 Ofñce hete in Manhauan?
9 A. Yes.

l0 O. Do you k¡ow if any represent¿tives

11 of the Securities and Exchange Commission
12 were present for that interview?
13 A. I donl recall.
14 Q. Do you remember with wbom at U.S.

15 Atforney's Of6ce you mct?
16 A" No.
l7 O. Did you take any notes of the

18 discr¡ssiou that you had with U.S- Attorney's
19 Of6ce?
m A" No.
21. a. Can you tell me generally what the

22 U.S. Attorney's OfEce was interested i¡
23 tearning Èom you?

24 .{- Tbey wcrc i¡terested in issues

25 surrounding the=financing of the loan tbat

I Smith 
Pa3c 52

2 Q. During the coursc of this day and a

3 half interview at üre U.S. Atforney's OfFrce
4 did you exprÊss the view that Morgan Stanley
5 Senior Funding had been the victim of fraud
6 with respcct to the loan it made to Sunbeam?

7 A- I don't really remember.

I Q. As you sit here today, you dont
9 rcrncmber whethcr during the day and a half
10 interview with the U.S. Anomey's Office you
tl indicated that you believe Morgan Stanley
12 Senior Funding had been the victim of a loan,
13 the victim of a fraud with respect to its
14 loan to Sunbcam; is that correct?
15 A. WelI, whaÇ f think a better way to

16 put it was that the thr€e banfs were -- I
17 donl know if I ever r¡sed the word "fraud" --
fB wcre misled by what wc wcre told with the

19 financial condition of the company.
20 Q. Financial c¡ndition of the company
2l in this contcrc is Sunbeam?

22 .{- Sunbcam.
23 Q. Do you recall that you did indic¿te
24 that you bclicve Mo¡gan Stanley Senior
25 Funding had been misled by Sunbeam related to

Page 5l

1 Sûith
2 we, Ba¡k of America and First Union, made.

3 Q. Do you know if this inquiry bcing
4 conduqed by the U.S. Attoroey's Ofñce was

5 being initiated al thc request of Morgm
6 Stanley or Morgan Stanley Senior Funding?
7 MR CI-ARE: Objection, calls for
I spcarlatioa
9 A ldonotknow.
l0 MR CX^ARE: Make sure you jr.rst

11 give me a chance to give my objecrion
12 THE WTINESS: IïnsorrY.
f 3 O. Do you know if it was initiated at

14 the rcquest of First [hion or Bànk of
15 America?
16 MR CÏÁRE: Same objc<fion.
l7 A. Dont know.
18 O. During the æu¡se of the day and a

19 balf that you sp€rit with the U.S. Attorney's
20 OtEcs \4'ith this interview, Mr. Snith, did
2l you express the view that Morgan Stanley
22 Senior Funding had been the victim of haud
23 i¡ æu¡ection with the loan that it made to
U Sunbeam?
?S Á. IIn sorry, say thar agai¡" please.

1 Smith 
Pasc 53

2 its Enancial conditioo?

3 A. t rhink I s¿id that Morgan Sunlcy
4 and thc other lcodcrs wcre oisled.
5 Q. Did you expl¡in what, i¡ what way

6 you thougùt Morgaa Shdcy Scnior Fundiag had

7 bee¡ misled?

I A- I rcmembcr that I said that I felt

9 tåât thc th¡ce banks werc nislcd by thc

l0 ñnanciat statcmcnts as well as

f 1 rcpnæcntatioru¡ madc by thc company.

12 Q. Thc financial statcmçots you ¡üc

13 refening to arc the auditcd 6nascial

14 statcmcnts of Sunbcam?

15 .{- Ycs.
f6 Q. \\rhat reprwcotrtions by managemeut

l7 did you tcll thc U.S. Attorney's Ofñcc you

l8 bclicvc wcrc misle¿ding?

19 .4,. I dont rcmember the speciñcs.

20 Q. Do you rcmembcr if you offcred

21 spccifics to thc U.S. Atloraey's OûEce with

22 rÊspcct to statemctrls mad€ to Morgan Stanley

23 Sesior Funding by Sunbcam managcment that you

U coosidcrcd to be misleåditrg?

25 À No, I cannot ¡cncmbcr.

Esquire Depositioo Servic¡s
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l fuith 
Prsc 54

2 Q. Didyou idicate to the U.S.

3 Attomey's OtEce whether any of the

4 informatioo that Morgan $rqnley had received

5 from s relaring to Coleman company was

6 misleading?

7 A- I òut recall.
I Q. So as you sit hcre today you dont
9 recall tçlling thÊ U.S. Attoruey's Office
10 that you remember receiving misleading
1l information from Coleman?
tZ A I ônt recall sy¿¡ ¡siling th€m

13 thal
14 O. Isthe only misleading information
15 you advised the U.S. Attorney's Ûtñce you

f6 believe Morgan Stanley Senior Funding had

L7 reoeived had come from Sunbeam a¡d related to

18 Sunbeam; is that conect?
19 MR CIARE: Oþcaion, misstates

20 his testimony.
2L ,4- ft wbt?
22 MR. CIARE: I ójected that it
23 misstates your prior testimony. Ycr¡ can

U aûs\¡,er.

25 TÍIE MINE^S6: rWhat was ny prior

1 Snith 
Pagc 56

2 Q. h there any other misleading
3 information that you recall advising the U.S.
4 Attorneyb Ofñcæ of that related to the
5 loans that Morgao Sønley Senior Funding
6 received?
7 A- I dont rccall anything.
I Q. Are you familiar with the lawsuit
9 that my client Coleman (Pa¡eoÐ Holdings has

l0 ñled against Morgan Stanley, sir?
1l À You mean the one we are bere for
LZ now?
13 a. Correct.
L4 A- Alittle bit.
15 Q. t#hat's your understanding of that
16 lawsuit?
17 À That you'æ suing Morgan Stanley,
18 that is about it.
19 O. Do you have any understanding of
20 what the nature of the claims ale that my
21 client's asserting against Morgan Stanley?
22 À Not directly.
23 a. Wheu you såy "nol directly," what
U do you mean?
25 À No, not -- no.

prgc 55

I Snith
2 testimony?
3 MR MARKOWSKI: Can You read the

4 pending question, please.

5 (Record read.)
6 .4- Well, no, because theY also had the

7 Ênancial stat€meuts.

I Q. [æt me break it down.
9 You told the U.S. Atlorney's OfEce
10 that you believe Morgan Stanley Senior
11 Fundiog had received misls¿ding information
12 from Su¡beam 6rnngemeot correct?

13 A Yeah, the tbree banks had received

14 misleadinginformation-
15 O. And that misleading informatiou
16 related to Sunbeam iself, conect?

L7 A. Yes.
18 a. And you also told the U.S.

19 Attomeyb OfEce lhat you believe Sunbean's
?Ã own financial statements were misleadinS,

2l ær¡eø?
22 .{. Ye,s.

23 0. And those fnancial statements

?J+ relate to Sunbeam itself, conect?
25 À Yes.

Pagc 57

1 Snith
2 Q. Do you understand lhat my client is
3 alteging that Morgan Stanley misled Coleman
4 (Parent) Holdings in connection with the sale

5 of its interest in Coleman compatry to
6 Sunbeam?
7 A. Yes, I guess I have heard that.
I a. Have you had any discr¡ssions with
9 Morgan Stanley personnel relating to Coleman
10 (Parent's) lawsuit?
11 A. No. lVell, I guess we had that
12 lawyer from Morgan $t¡nlsy, the guy who
13 contacled me, the people who ooutacted me

L4 about showing up hre. Tbat would be it.
15 0. Okay. tther than being advised

16 that we wanled to take your deposition, you

t7 have not?
18 À Nope.
19 O. Sir, if you let me finisb my
?fr questions, --
2l A. Ih sorry.
22 O. - well try and get through this.
23 Other than the telephone call you
U received from ao in-house lawyer at Morgan
25 Stenley advising you we wanted to takc your
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2 depæitioú, you have uot had any discussious

3 with any Morgan Stanley prsonnel ¡sl¡ting to
4 my client's çl¡ims agains Morgan Stanley?

5 A. Hd a face-to-face meeting with a

6 lawyer from Morgan Stanley.

7 Q. Wbn was that?

I A. It w6 yeste¡dây.

9 Q. Tht was to prepare for yorrr

10 testimony today?

1l A. Tbt wæ to prepare for the

12 testimony today.
13 0. Otter than that conversation, have

14 you had flny disct¡ssions with anyone at Morgan
15 Stanley relati'g to my client's claims?

16 ÀNo
l7 a. Wbt did you do to prepare for your

l8 testimony today, sir?

19 A Sat doum with counsel and reviewed

?ß doc¡¡me¡ts
2l Q. Ad on wbat ossions did You meet

22 with cou¡sel lo prepare for today?

23 A- Iln srry, on wbat occasion?

u o. RiÉr
25 A- Yor me¿n like wben?

I S'ith 
Prsc 60

2 Q- Did they show yóu some documents?
3 A. Yes.
4 Q. Did any of those doq¡meuts refresh
5 yow recollectioo on mÂtteñi?
6 A In a timited way I guess.

7 Q. Wba do<¡¡ments did they show you
I that refreshed your recollection?
9 A There was a variety of doq¡ments.
10 It included the offering memora¡dum on the
11 bartk transaclion, soûe press releascs, thal
12 type of tl¡¡ng.
13 O. Dd they review any testimony of
14 olherc with you?
15 A" l.¡o.

16 O. Did they æview notes of the
17 mecting that had takeu place al the U.S.
18 Anorney's OfEæ?
19 A l.¡o.

n O. Do you know if either Mr. Doyle or
2l M¡. Cla¡e had notes relati'E to the interview
ZZ you had given to the U.S. Attomey's office?
23 ,¡l. l.{o idca-
U O. Other tha¡ the doq.¡ments thu you
25 werc shown during tbe cou¡se of this session

Ptgc 59

f Snith
2 Q. Yes.
3 À Yesterday
4 O. Any other occasions?
5 ,4-No.
6 Q. With whom did you meet yesterday?

7 A- V/ith this attomey from Morgan
8 Stanley and counsel.
9 O. l¡/ith Mr. Clare?
10 A- M¡. Clarc.
11 a. Do You remember t[g nañe ef ths
12 in-hor¡se persoû at Morgan Stanley?

13 A. JiD Doyte?
14 MR. C[-ARE: lf you remember.

15 A- Thatb all I remembe¡.
16 Q. Anyone else present at the

l7 meetings?
18 A- No.
19 O. Where did it take place?

?n À ft tmk place at Bear Stearns.

Zl O. How long did You meet with him?

22 .4. About several hours.
23 0. Can you tell me approximately how
U maay?
?5 À Threc-plus.

Plgc 6l
I Smith
2 yestenday with M¡. Doyle and Mr. Cla¡e, did
3 you spend any othcr timc reviewing documents?
4 ,4-No.
5 Q. Did you r¡sc Smail to communicate
6 back in 1998, si¡, while you wcrc at Morgan
7 Stanley?
8 .{ No,I doot rememberdoing it.
9 . Q. Did you evcr u;€ E-mail while you
10 were at Morgan Sønley?
11 .{. Limitly, in a limited Ina¡ner.
12 0. During what timc pedod?

13 A. Mætly towards the last two or
14 three yean.
15 Q. When you leff Morgan StanleY in

16 2003 did you have a personal computer at the

17 office?
18 À Yes.

19 Q. Do you know whelher there werc any

20 E-mails or elect¡onic documeils on that

27 computer that rclated in any way to thc

?2 Sunbcam tra¡sactions?

23 A. Idonot.
Vl Q. So it is pæsiblc that your
ZS personal compuler could have had E-mails or

E*q,tirc Dcposition Scrvic¡s
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I smith 
P!88 ó2

2 electronic docr¡ments relating to the Sunbeam
3 transaction?
4 ,{, I'm uot a computer genius, but the

5 computer I had was, I only had for a couple
6 ofyears, so I guess it is not.
7 Q. But you dont know?
8 A. Don't know for sure, no.
9 Q. IVben you left do you know what
l0 happened to your personal computer?
11 A. I do not.
12 O. You didnt take it with you?
13 .{ No, it wasn't mine.
14 Q. Do you know if aayone took any

15 steps to pr€s€rve the contents of that
L6 computer when you left?
L7 A. I do not.
18 Q. Do you know if that computer was
19 reviewed at any tims afrer my client filed
20 its lawsuit against Morgan Sta:rley in 2m3,
Zl to determhe whether it had on it aay
22 documents relating to Sunbeam?
23 MR. CI-ARE: Objection, no
U foundation, calls for speorlation
25 A. No idea.

hith 
Prsc ó4

O. Doyou recall if those aquisitions
turned out to be the acquisitioa of Coleman
compatry, First Alert Signatrue Bra¡d?

A. Codd bave been, lt is very
general and the ænversation like this I bad
all the time about potential acquisitions, so
I think in this case it is still a formative
ståge.

a. Yo¡ dont recall as you sit here
today wbether this call from Mr. Strong
related to whether you were interested in
poteotially shucturing fi nanci¡g f6¡
Sunbeam's acquisition for some company other
thatr thÊ three companies it ended up
acquiring?

A. Maybe Ill prt it a different way.
I rhink thce companies were mentioned. It
was unclea¡ wbether it wæ going to be all
three, two of them or one.

a. Brl it ended W being tbe

fina¡citrg tbåt Mr. Sûong was inquiring about
endcd up being the fiünciûg tùat was i¡ fact
put in place by your group, rigbt?

,A. hr thme three properties.

L
.,

3
4
5
6
7
8
9

10

11

t2
13

14

15

t6
t7
18

l9
20
2t
22
23
?A

25

I Smith 
Prse 63

2 Q. You dont know cne way or the

3 other?
4 A. No.
5 Q. Ycn¡ have no howledgc of it being

6 reviewed at least; is that com¡t?
7 .A-No.
I Q. I\fr. Smith when did you ñrst
9 become awa¡c that a team of Morgan Stanley

10 investment bankers was working with Sunbeam?

11 A Tough to say, long timc ago. My
LZ rccollectior would be üat it wq¡ld bc carly
13 98.
14 Q. Is thcrc a particular event that

15 you rclate yor.r first knowledge of Morgan
L6 Stantcy investment ba¡kers working with
L7 somebody?

18 .{. TbÊ cvent would be a phonc call
19 from Bill Srmg inquiring whethero¡¡r

20 interest in arranging a poæntial financing
2l for Srmbca.rn in connection with some

n acquisitions.
23 Q. Did he identify the Potential
Zt+ acquisitions?
?S A ldonïrecall.

1 fuith 
Page 65

2 Q. Didyou have any knowledge thât lvfu.

3 Strong and otbers were working with Sunbeam
4 earlier with respect to other poteutial
5 target companies?
6 ,¡u Ncr then.
7 Q. Wce you involved ir any Sunbeam
8 activities io f997 that you can recall?
9 À 1997,w. Idonotrecallbeing
10 involved.
11 0. f,)loyou believe tùat you were not?

12 A Iblievelwæoot.
13 a. lVce you awa¡e tbat Morgan
t4 Stanley's ability to arr¿nge large amounts of
15 financing was being promoted to Sunbeam by
16 Morgan Stadey i¡vestment bankers ÍN a reason

L7 for retaining Morgan Stanley to provide
18 investmenl b'anking sen'ices?
19 .4" Iwænot
n 0. Wee you awa¡e that in Augrst of
21 1997 yon were identified as a member of the

22 Morgan Stanley Su¡beam te¿m?

23 .4-No
U 0. Wottd it suprise you that without
?S your knowledge you have been identified by

Esquitc Dcpositioo Scrviccs
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1 Snith
2 Morgan Stanley i¡vestmeut bankers as being a

3 member of the Sunbeam team?

4 MR CI.ARE: Objection to form and

5 foundation. You can answer.

6 A I dont know bow to answer. Docs

7 it surprise me? A little bit I g,tess.

8 Q. Ilrû. Smith,I'm going to show you

9 what we re going to oa¡k as Coleman (Pareot)
l0 Holdings Exhibit 151, it's a documeot tbat
11 bea¡s Bates ¡rrmþ¡ Morgan $tqnlsy
LZ confidential 65651 through 6574.
13 (C-olema.n (Parent) fielrlings Exhibit
14 151, document that bea¡s Bates numbcr
15 Morgan Sradey conñdential 65651

1ó through 6574, marked for
L7 identiñcatioq as of this date.)
18 Q. I would like you to look at it
19 briefly jrst to tell me,'ñrst of all,
20 whether you recall ever se¿ing that docr¡ment

2L before.
22 À Is this all one document or is this

23 several put logether?

24 Q. As far as Ih awa¡e it is one

25 document, but I could be mistaken about that.

I Smirh 
Prge ó8

2 A- Yes.
3 Q. Along with Micbael Ha¡t's and
4 Micháel Mcl-aughlio, rigbt?
5 A. Yes.
6 Q. Can you tell me who Michael Hart
7 and Michael Mclaugùlin are? .

I A. Michael Ha¡t and Michael Mckugùlin
9 were vice presidents wbo worked as loan
10 originators in the loan capital, for me in
ll the loan group.
12 Q. They were two Morgan Stanley
13 employees who worked for you?

14 .4" Right.
15 Q. Do€s this refresh your recolleclion
16 that you're identified Sunbeam in the sunmer
L7 of 1997, es part of the Morgan Stanley team
18 for Project l-aser?
19 A- I guess I would put it another way
20 since I bave never 5¿¿¡ lhis before, s;o this
2L is my 6rst obeervation of this and I see my
22 n¡me as well as 15 other pcople here.

23 This lmks very sirnilar to a lot of
U the pitches Morgan Sanley put togcther just
?S tisting people in different a¡eas.

Prgc 6?

I Súith
2 It is the way we received it.
3 À I dont recollect secing this.
4 Q. You se¿ it's labclled in the ñ¡st
5 page "Pmject l¡ser Discr¡ssion Material
6 August 8,1997"?
7 A- uhm-hmm.
I Q. Do you recall Morgan Staoley's work
9 for Sunbean was æferred to a.s Project l¡ser?
10 À Yes.

11 Q. Læt me dircct your attention to the

12 pagc where it has Batcs uumber 65172"itß
13 towards the end of the docr¡menL
14 À Towards the end of it?
15 a. 71?-corre¡L
16 À trhn-bûn.
17 Q. Ilo you se€ that page is entitled
18 'Projçct Laser, the Morgan Sanley æaú'?
19 A' Yes.
?n Q. You see in the bonom left'hand
2L corûer therc is a box for debt capital
22 ma¡kets banks?

23 ,4. Yes.
U Q. And your ua¡ne aPPears lhere,

?S coneÆt?

1 snirb ruc6e

2 You will also ootice herc they had

3 pcoplc hom tlc crcdit ñ¡nctioo aad pcople

4 from Princcss Gatc on thiq so I would view

5 this as a v€ry geocric pitch page.

6 Q. Do you knoç, what t[c purposc would
7 bc of listing your gfoup?

I A. No, I would not.

9 - Q. Let mc dircct your atteotion to the

f0 ûext pagc of this document, it bcars Bates

11 65773. It is cntitlcd'Pmj€ct l¿ser Global

12 [ævcmgcd Lænding Capabilitics.' It gates

f3 'Morgan $t¡nlçy has thc ability to pmvidc
14 bclow iovcsilq¡cnl grade clieuts wi¡h financiog

15 al every lcvcl of the capital structurc.'

16 Do you uodcrssndtbat?
L7 A. Ycs.

f8 Q. Was it your uodcrsknding that

f9 Suobcam was a bclow isv€sment grade company?

20 MR. CIáRE: During what time
2l pcriod?

n MR. MARKOTTSKI: 199?" 1998.

23 A Again I didrl know th¡l this was

U do¡c. I doul know wbat Sunbcan's credit

25 r¿titrgs werc al lhal tinc, invcstmcnt gndc,
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I Snith
2 noninvestment gråde.

3 Q. Do you see the eutrY that reads

4 "s€asoned leverage lending professionals"?

5 A Yes.
6 Q. I would like you to read that, the

7 description next to that to yourself- It bas

I tbe words nGroups of 12 dedicated
9 professionals"?
10 .4- Uhm-hmm.
11 O. Does that accurately desctibe your

12 g¡oup at the time?

13 À Yes.
14 O. Bclow that there is anothcr heading

15 that reads nA¡med \tr/ith One-Stop Sbopping."

16 Do you see that?

17 ,{. Yes.
l8 Q. Would you read that to yourself
19 also. I.et me read it into the recnrd, so it
20 is clear what we're talking about.

7l It reads nSenmless execr¡tioo
ZZ coordinaled:rmong MSSR Morgan Staaleyb
23 bridge and private equity funds a¡d lop rank

U hig! yield public equity M&A groups."

?S Do you sec that?

r sÉith 
Pase't

2 L I tbink the invesmeot banking
3 fuoctioo is broader, but I dont k¡ow.
4 Is tbere investms¡¡ þ¡nking listed
5 here?

6 Q. Was it common for Morgan Stanley
7 investment bankers to repres€nt to poteutial
8 clients that Morgan Stanley both could
9 provide inveshent banking advisory services
10 and then assist the company directly or
11 indirealy in raising the funds ûecessary to
12 complete the acquisitions that were an-anged

13 througb the inveshenl þ¡nking group?
14 MR. CI-ARE: Objection, calls for
15 speorlation.
16 À Yes, I mean I obviously wasnt on
17 every page so I bave no idea how common or
18 uncoIn¡non it was.
19 Q. You werc part of the financing
2A aaivity. Was it ss¡ething thaf you
2L uoderstood 1s þ t¡king place?
22 .{. When you s:ry "taking place," do you
23 mean økíng place 1 p€rcent of the time, 2
U percent of tåe time.
?5 0. C-ommon?

Pegc 7f

I Smith
2 A- Yes.
3 Q. Do you have any understaoding what

4 the reference to one-stop shopping 6s¡nc i¡
5 the context of this statement?

6 A The, agaio this was a stardard

7 piæh page that was included in a lot of
I presentatioús to compades.
9 Tbe idea here was that a varietY of
10 services cor¡ld be prcvided by Morgan Stanley,

t1 very similar to whsl our competiÛors were

tZ also tåttying at the time.

f3 O. And thoec activities would range

14 from whaÇ sir, to what in lhis context?

15 .4. In this context where you just read

16 it would include Morgan Stanley Scnior

L7 Funding Morgan Stanley bridge' privaæ

l8 equity, t¡igtr yiel{ public equity, and M&.4.
19 Q. The refereoce to M&A is to what

20 function, sir, do You know?

2l Do You have anY *¿.tsta¡ding?
22 ,{- I gress it would be mergers and

23 acquisitions.
U O. Is that sometimes referred to as

25 lhe investme¡¡ þnnlring function?

r hith 
Page 73

2 lt I ôn't know wht æmmoo means.

3 Q. Wæ it your uoderstanding that

4 Morgnn Stanlsy -- let me A&e a step back,

5 sir.
6 Wæ it your understalrding tbat one

7 of tbe reåsocs why Morgao Stanley wanted you

8 to come to Morgan Sanley to estabtish tùe

9 ability to ñ¡nd leveraged loans and to
l0 syndicate them, wæ to assist Morgan Stanley

11 in obtaining i¡vestment þnnlcing ¡elated

12 çng¡gements?
13 A Myundersønding was tbal they want

1.4 to have tbe lever4ge loan capabitity to belp

15 them garner more high yield business per se.

16 O. Didyou r¡nderstand another

17 objective was to obtai¡ more investment

18 banking engagemeûß æ a result of the

19 ability to psovide tbat kind of ñtoding?
20 .4.No
27 Q. Tht was never erpresstd to you as

22 an objective?
23 A. Nq it wæ not.

U 0. Wee you aware tbat -
25 A ED¡se mer are we finished with
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I Smith
2 this?
3 Q. Yes.
4 Q. You weæ aware that the Morgan
5 Stanley invesünent banking team u/¿rs conccmed
6 that it might losc the financing assignments
7 rclating to any acquisitions Sunbeam obtained
8 to Chase Securities?

9 A. I dont know if I would have wordcd
t0 it that way. I think they felt that Chase

1l wa¡¡ a competitor that could get tfie f,rnancing
L2 business because of their existing
L3 ælationship with Sunbcam.
\4 O. You understood that Chase

15 Secu¡ities had an existing relationship with
16 Sunbeam?
l7 .4. Ycs, t di4 as d¡d First Union and
18 Bant of America.
tg Q. lilhat was the natu¡e of Chasc
20 Sccurities' relationship with Sunbeam?
2t MR. CIÁRE: Objeaíon. Objectioo,
?2 no foundation. You can a¡$wer if you know.
23 A Thc only thing that I know that
U they had werc they were the lead on their
25 bank loan. And by nthe lcadn I mean thei¡

sûith 
Prgc 76

A One, getting ready for this, and
then when the letter was issued to, æ
normally as, or I think in this case so it
kind of after the fact or right before they
signed the fi¡al one.

A. I show you what we ma¡ked
previorsly as CPH Exhibit 70, ir is a letter
dated September 5, 1997 Morgm Stanley
statiorery from Bill Strong to Albert Dunlap.

A Gay.
12 A. Take a momest to look at this for
13 me, sir.
14 A Okay.
15 a. Do you recall seeing the Morgan
16 Stanley etgagement letter prior to September
l7 5, 1997, sir?
18 A I do not recall seeing it prior to
19 September 5,1997.
7ß 0. So is it your ræollection you did
2l not s€e the engagement letter prior to it
22 being entered into?
Zi A Yes, thalb my recollection.
U O. Do you ¡ecall now ha"iog looked at
25 it, how soou after September 1997 you first

I
2
3
4
5
6
7
I
9

10
1l

Plge 75

1 Smith
2 ageúor the administrative ageút
3 Q. The bank loan is'vbaÇ sir?
4 A. They had a, I think a small
5 revolving credit, multi-yea¡. Chase was the

6 admin ageot First Union, Benk Assrica \¡/are

7 nvo large lenders, participants in that, wo
I syndicate nenbers.
9 Q. Do you know who Ma¡k Davis is?
10 .q" From where?
11 0. Chase Sccr¡¡ities.
12 .4. No, I doot rhink s6.

13 0. You were never told that Ma¡k Davis
14 of Cb¡se Sccu¡ities b¡d a relationship with
15 Mr. Dunlap as a result of work that Mr. Davis
1ó hÂd dûoc for Mr. Duolap at other companies?

17 A No.
l8 O. [Iavc you ever sceo the engagement
t9 letter betweca Morgan $tenlsy and Sunbeam,

20 sir?
2l À Yes.
22 O. rffhen did you see that?
23 À I tbink at various tímes.

U a. What would tnve bcen your reason

25 for seeing tbat eogagement letter?

1 Smirh . P4e17

2 saw the engagemeût letter?
3 ,4.No.
4 Q. Do you recalt that in fact you did
5 sec it prior to the closing of the

6 tr¿nsåctions in tbe first quarter of 1998?

7 À lln notsu¡e.
8 Q. Were you awa¡e tbat æ parr of the

9 Sunbeam engagement letter, Sunbcarn had agreed

10 to retain Morgan Sanley on nutually
11 agrecable temrs !o assist in connection with
tZ any nccessaryñnancing?
73 MR CTÁRE: Objection to the

14 cletrt it nischeracterizes the documenl.
15 A' Thatb qot whet thiq såYs.

16 Q. t¡t me direct your attcntion to the

17 second - the Erst full paragraph on the

18 úird page of thc lettcr.
19 A" Uhn-hnm.
m Q. It reads "If in connectioo with
2l this assig¡mcnt Sr¡nbcan effecs a repurchase

n of or public sale or private placement of any

23 equity refencd or debt securities, or
U Sunbean effecs real estate ñnanchgÞ, assct

25 or prûperty sales and some r€¡tsotrable portion
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1 Smith
2 of investms¡t þrnking services, in coonection
3 $'ith Sunbeam agrees to offer Morgan Stanley

4 on Eutually agreeable terms to assist it with
5 such tratrsaction."
6 ts it your underslanding that that

7 did not encompass --

8 A. This is boilerplate. MutuallY
9 acceptable terms me¿u$ you have to come with
10 the transaction so both sides have to ag¡ee,

11 so there i5 qsthing that ties them" Sunbean

12 to Morgan StanleY, to do this.

13 O. Is it Your underst"nding this
14 did¡t create ¿ þi¡rting obligatioo ou
15 Sunbeam's part?
f6 .dt- Not at all. This is boilerplate.
t7 O. Is it your understanding that this

18 does relate to the ñnancing activities that

19 Sunbeam may need in the event that it engages

20 in an acquisition covered by the terms of
2l this g¡g¿gsmsnt letler?
22 A Why donT you say that agaio.

73 O. Is it your understanding that the

24 language that I just read to you from this

?5 engagement letter pertains to financing

1 smith 
Pagc 80

2 Q. A¡d in con¡ection with that

3 transaction Morgan Stanley was in fact
4 retained by Sunbeam to provide financing for
5 it, conect?
6 ,4- I don't know about the chronology,
7 but -- well, you know what,l dout know if
I that is right. I don't know when we were
9 re¡ained by them to dothe fiuancing.
10 0. Do you recall tbat Sunbeam retained
11 Morgan Stanley to arratrge financing for its
72 acquisition of Coleman company prior to the
13 closing of the acquisition of my clieot's
14 interest in Coleman?
15 .4. Yes.
L6 O. Who within Morgan Stanley, sir, wâs

17 involved in the fi¡anci¡g arrangemetts
18 relating to the acquisition of my client's
19 interests in Coleman æmpany?
20 À The ñnancing iuîmgementrs? Do you
2l mean specifically the loan?
22 O. Any aspect of the financing.
23 .4- Would that include the convertibles
24 as well?
25 O. Yes.

hgc 19

I Smith
2 activities related to any acquisition that

3 Sunbeam execuûes, that is covered by this

4 engagemeût letter?

5 À Well, again I guess I dont know
ó what youte driviag at ol mean. One, this is

7 boilerplate. Two, what this states is that

I if there is some fin¡nçþg by the way $'e' rÃ/e

9 night be able to süike a mutually acceptable

l0 deal with them to help provide the financing.
l1 O. Is it typicat that Morgan Stanley

12 seels to i¡volve iself in fr¡¡ânciry aspects

t3 of the investment barking transactioos?

14 À ltnsorry, do YousaY isitt¡sual?
15 O. Yes.
16 À Don't know.
17 O. fs the opportunitY to Provide
18 E-uanciag another way that Morgan Stanley

19 realizes fec incone?
20 À Yes, as do other institutions-
2l' Q. You'rc aware, sir, that in ñßt
22 quart€r of 1998 Sunbeam siped atr agreenent

23 to acquire my client's interests in Coleman

24 company?
U A. Yes.

1 Smith 
Pegc 8t

2 A- Then my list would be limited
3 bccausc I don't know all of the people that

4 were ínvolved.
5 Conceptually there were people from
6 our group which would be the Morgan Stanley

7 senior loan, there ç'ould be people from

I cr€dit, there would bc pcople from high yield
9 rcsearch, therc wouldbe Peoplc from the

10 conv€rtible desk, the¡e wonld be pcople from
11 equity capital markeÇ and f dont even know
t2 if that is cxhatstive, as well as the

13 execution group. So to summa¡ize, many, many

14 people involved.
15 Q. tl/ho from the leveraged fìnance

16 group is involved?
17 À There were probably th¡ee or four
18 of us, mys€lf, Michacl Hart .- Michael Hart'

19 Tom Bu¡chill, and towa¡ds the end Simon

m Ra¡kin.
2l Q. Do you recall who was involved in

22 the cquity capital markeæ g¡oup?

23 A. Idonot.
U Q. Did you have any interaction with

25 them in conûection with the underwriting of
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I Smith
2 the senior loan?

3 A" No.

4 Q. So you didnt exchange
5 information -- let me take a step back.
6 Do you recall if Ruth Poral was

7 involved in coovertible debt?

8 .4. Ido, yes.

9 Q. Did you have aay s6mmr¡niç¿¡i6n with
l0 her at any point prior ¡s th6 çls5ing on the

11 senior loan relating to Sunbeam?
t2 .4. Did I have ill/ @mmnnications prior
13 to the closing of the loan, yes.

14 O. What do you recall about those

15 communications?
16 A- Well, a couple ef things. The *
t7 becar¡se this was a large fin¡ncing and many

18 itrdividuats at Morgan $rqnl6y from many

19 g¡oups were i¡volved Tleæ was a sbaring of
20 informatioo.
21 Number two, wber, just before wc
22 closcd the loan there was some issues

23 regarding sales in the first quarter, some

U prcss releases and so worked with the ñ¡m I
25 guess, and she was one of the nembers of the

I s'ith 
Pasc 84

2 Q. What was the natu¡e of the

3 information being sha¡ed?
4 À [æt me be more specific. At Morgan
5 Stanley there was a group, I dont know what
6 they call it now, the execution group. t
7 thitrk they called it CSG tben. A¡d once tbe
8 transactioo was otre, then they were the
9 people that chapcroned the process, knew all
10 of the tra¡sactions. They were the
11 executioners as we called them.
LZ Jobn Tyree was the representative
13 from CSG who was the quarterback of putting
14 together a lot of this. And in this ç¿p¿gity
15 he was the point person and we were abte to,
16 we being the loan group ¡rs well as equity
17 capital markeß, rse a lot of the work that
lB he did. And a lor 6f rhis we did rogether,
19 sooe of it we relied on hin, sometimes he
?Ã relied on rc.
2l fuain it was a massive effort on
?2 the part of the firm- At any one .ime 10 to
23 20 people working sq this thing.
24 A. We're going to go througb that in
25 more der¡il.

Prgc 83

I Snith
2 group in terms of investigatrng this.
3 Q. Do you recall aay other
4 commrrnications that you h¿d with anyone else

5 in equity capital ma¡keb ,sl¡ting to
6 Sunbeam?
7 

^, 
ldo noL

S Q. So the only point of contact you
t had was with Ruth Po¡at?
10 .{. To thc best of my reæollection.

11 Q. Do you know if other pcople within
12 levenged fioance had coomunications with
13 Miss Porat?
14 A. Ifunotknoç'.
f5 Q. Do you know whethet othcr people

16 rvithÍn the leveraged fin¡nce group had

t7 communications with snyorie else i¡ Equity
18 capital ma¡kets relati"g to this?

19 .4. Idouot
20 Q. You indicated that there was
2l sharing of information rclating to the

22 finrnçi¡g¡ between leveraged finance ad
8 equity capital na¡keb.
U Did I uuderstând that correctlY?
?5 À Yes.

1 Smith 
Pagc 85

2 In the first quarter of 1998 what
'3 was the nÂture of your personal activity
4 ¡st¿ting to the underwriting of the Sunbeam
5 loan?
6 A. Well, as the manager of the group,
7 the uitimate responsibility was, and decision
I I guess was at least - decision is the wrong
9 word" The ultimate responsibility was mine.
10 We had a very strenuous credit approval
f l procsss with many of the individuals that t
12 had mentioned before as part of the credit
13 committee at tbe time that got involved with
14 the final yes or r¡o.

15 It was our group that was
16 responsiblc, the people tbat work for me that
l7 were ¡esponsible fo¡ doing a lot of the due
18 rliligence and thc structuring and then the

19 rest on the loa¡. So in that way it was h a

20 supervisory capacity.
21 0. Do you recall what activities you
22 personally engaged in?
23 A" Partly I guess. \fforked with the,
U speciñcally on the loan side, what was the

25 rigbt structure, i.e., how much A loan, how
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much B læn, wbat should be the prices, what
should be the fees. Møe generically asking

çestions about the credit, the combined
entity.

Ad once wben one of the team

members was rnnble to attend I went down for
4 one of the due diligenoe meettngq down in
Florida.

Q. Tbre âre two principal aspects of
the Sunbeam fin¡ncing which was ultimately
put in placc, correct si¡, tbf senior loan

and the ænvertible debenture offering?
A- Ub-hm
O. Yar have to a¡swer audibly.
A- Ih srry, yes.

O. Wbwas involved in the

{scisi6¡-p¡king with respeA to bow mrrch
mûney would be raised through the convertible
debeoture offering and how mrrch money wor¡ld
be provided througb the senior loan?

.¿u I'm orry, you say wbo made that

wæ kind of a group, a group

decision?
O. Yes.
A. It

1 Smith 
Pasc 88

2 A- Yes.

3 Q. Were you i¡volved in any
4 decision-making or involved i¡ 6¡king
5 recommendatioos with respecr to that change?
6 A. No.
7 Q. Do you know who made that decision?
8 .A' I think the company eventually made
9 that decision. It is only speculation on my
f0 paf.
11 O. Do you know if anyone al Morgao
12 $tanlsy had a view on that issue?

13 .{- No.
14 A Did you bave a view?
15 À Not rcally.
f6 0. Did you consider it to bc a good
17 development with respect to fhe senior loaq
18 or a negative development. with respect to the

19 senior loan, that the compatry had raised an

20 additional $250 m;llioo tbrough the
21 convertible debenture?
22 A I thought it was a positive
23 developmenL
24 0. Why is rhar?
25 A- Because it was more junior capital

h€Ê 87

I Sndth
2 decision. Obviously people at Morgan $tanlsy
3 had were i¡volved as well as the company.
4 Q. Were you involved in that proccss?

5 À Tangentially.
6 Q. Did you provide a recommendation
7 conceming how much of the debt should be

I nised through tbe senior loao and how much
9 of it shouldb€ rais€d through the

10 convertible debenh¡¡e?
tl .{- Initially we di( which was the

tZ original strucfiue, and then when tùe

13 convertible increased in sizc, then had input
14 into ærms of how Duch to tat<e of the, o¡ how
15 much they should use and then how to reduce

16 the loao to take advaûtåge of the extra money
17 they were able to raise in the convertible

18 market.
19 0. What you are rcfcning to is the

20 fact that originally i¡ was contemplate'd that

Zl 5(X) million would be raised through the

22 convertible debenture offering?

23 À Yes.
U O. And subsequendy that was changed

25 to þ 5s6çrhing morc like ?50 million?

Pagc 89

I Suith
2 in the, in the capital struchrre so the lo¡ns
3 were, were rnore, were beüer off.
4 Q. Is tha sometimes referred to as

5 there þing more oshiou?
6 A I have heard people use thal
7 expression.
I O. Is tha an expression youVe used?

9 A. I dont recall.
10 0. [n my evenl, you ænsider it to be

11 the facf that the company raised an

L2 additional $250 million tbrough the
13 convertible debenturc offering to be a

14 pæitive development with respect to Morgan
15 Stanley's exposure on the senior loan?
16 A Ivieseditæapositive
L7 deveþment in terrs of a senior lender to
l8 the oompany, which would be ourselves and

f9 Morgan Stanley Scnior f'uoding, R¡nk of
20 America and First Union. I thought it also

27 enhnr¡cetl our ability to distribute it.
22 0. You thought in general senior
23 leuders would view that æ a positive?
U A As a positive outcome.
?5 a. Wh¿ due diligence activiry did you
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1 Smith
2 personally engege in prior to the closing of
3 the senior loao, sir?
4 A It was rather limited. Wê had

5 other pcople tasked witb the job and in ny
6 cart, but t did go oa that one trip down to
7 Florida.
I Q. Do you recall if that one trip look
9 place in early Ma¡ch?
l0 À I donl remember. That's probably
ll about riglt.
L2 O. [¿t me see if we can pin this down
t3 in ti'ne a litrle bit.
L4 [¿t me show yoq si¡, what was

15 previotsly ma¡ked as CPH Exhibit Number 74.

1é It is a tener dated March 5, 1998 on Morgan
17 Stanley stationery, sþed by yot¡, directed
l8 to Russell Kersh at Su¡bcam.
19 Can you tell me what this letter
20 is, sir?
2L .{. Give me a second, please.

22 Q. Sure.
23 A. This looks Like a highly confident
U letter.
25 Q. Do you recall whether you provided

snith 
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Q. Oo you recall if Seth Shaan, Tom
Burchill were there?

,{. ldostrecåll.
O. ls the reason why you weot oû rhis

trip that Míchael Hart could not?
A Thal is my recollectioo.

O. Prior to the hip to Florida in
early March where you visited Sunbeam, had
Morgan Slenl¿y Senior Funding itself done
aoy, do any due diligeuce relatiug to the
possibitity of suucturing a senior loa¡ to
Sunbcam?

A" I donT rec¿ll the exaclsequeucing
of iÇ but we did bave - we -- so I donl
remember when we sta¡ted getting involved in
terms of looking at the, looking at the
projections and thinkìng aboul loa¡
structues.

Q. tilould it b€ fair to say that by the
tine you seut your March 5, 1998 higbly
confideot letlcr to Mr. Kcrsh, ttat Morgao
St.nley Senio¡ Fuading bad substantiotly
coopleted its du€ ¡liligence related to the
ñnancing?

I
2

3

4
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I
9

10
ll
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l5
16

I7
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I Smith
2 lhislenpr to Sunbeam before orafter your
3 t¡ip to Florida?
4 À ldontrecall.
5 Q. Iæt me show you what we marked
6 previorsly as CPH Numbcr 37- lt ß a
7 two-page docr¡ment bearing Bates Morgan
8 Stanley confidential 45317 through 45318. ll
9 is an itinerary for Mr. Tyree's travel to
10 Florida ou Ma¡ch 4 and Marcb 5, 1998, si¡?
1l A- lfhm-hrnm.
LZ Q. You see that in the third line
13 there is a reference tro you, Seth Shaan, Tom
L4 Burchill and Micbael [Isrt as part of the
15 team?
16 A, Ido.
l7 a. Do you believe this is a reference
18 to the trip to Florida that you tmk?
19 À Yas.

20 Q. Do you recall that M¡. Tyreæ was

2l part of the team at the Florida meeting?
22 .4. Ido.
23 O. Do you rec¡ll whether Mr. Ha¡t was

U there?
25 À [ believe he was not.

pagc 93

1 Sndth
2 A- Oh, quite the cootrary. We had
3 looked at a lot of the available information
4 and accepted it at face.
5 As you see herc in tle letter, we
6 said there is a lot morc work to do- lve said
I this is our prcliminary understanding, that
I we had lots of work to do to include gening,
9 completing due diligence. That oo way this
10 was - and that's I guess that first fuI
11 paragaph on thc second page where we talk
12 ahut material address cbaûge in cooditions
13 aod businessresults and the prospects ofthe
14 compaîy.
15 I rhìnk we also had in herc
16 someplace about the, we have to complete the

17 due rliligeûæ- Ard that no way could this be

18 coostued to be a commitment by Morgan
19 $tenlsy to lend the mouey of to utrden*¡rite

?n üe deal.
2l Ard I lhink the operative paragraph
22 here is that we were highly coufideut that

23 lhis could be syndicated in the geueral knom
U ma¡ket
25 a. Have you finished your answer?
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1 Snith
2 ?L Ycs.
3 Q. Sir, is it your tes 'fnotrY, sir,
4 that Morgan Staoley Senior Funding had uot

5 substantially completed its due diligeûc€ ils
6 of the time it provided Sunbeam with a higbly
7 con6dent letter?
8 A- It is my testimony that it had not
9 completed its due diligence prior to issuing

10 this letter.

ll O. R¡sbl.
LZ ,4. With the caveâts that I just
13 mentiooed.
14 O. My question is whether it was

15 substantially conp¡ete by this point in time?

f6 A- I dont know what that might mean,

17 but there was a lot Eore to do and I rhink

18 this letter reflected that.

19 O. [¡t me Put it this waY: Did You
2A rhink ¡þs¡ oo'st of Morgau $tenley Senior

2L Funding's ¿us rliliSenc€ ¡sl¿ring to the

22 underwriting of the senior loan was completed
21 by the time you provided the highly confident
24 letter to Mr. Kersh on March 5, 1998?

25 À l donl think that uost had been

Pagt 96
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2 all necessary dus diligence was completed?
3 A. Well,l'm having a brain aneurysm,
4 I dont know what you're trying to get to.
5 Q. You dont k¡ow one wÀy or the othe r
6 as you sit here today whether Morgan
7 Stanley's pol-icy was -I A. I'm not commenting on Morgan
9 Stanley's policy.
10 0. I'm asbng you --
11 A No comment, no idea.
12 a. My question is this and I want your
13 knowledge, I'm entitled to your knowledge.
14 À As best as I can remember.
15 O. Yes. Is it your testinony that you
16 have no knowledge as you sit hcre today,
L7 whether it was the policy of Morgan Stanley
18 in Ma¡ch of 1998 that the firm should not
19 issue highly confident letters relating to
20 potential finansiûg until such time as

2l substantially all necessary d¡s diligence was
22 completed?
73 A. My understanding was that there
U would be letters like this issued afrer it
25 was vetted internally, and the amount of due

Prgc 95

I Smith
2 done by then, but that is a very vague term.

3 Q. lVas it the policy of Morgan Stanley
4 thal hi$ly confident letters relating to
5 financings should not be issued until
6 substa¡tially all nece$iary due diligence was

7 conpleted?
I A tt - why dont we saY that again.

9 rü/hat did you saY?

10 O. Was it thc policy of Morgan Stanley

ll that highly confidcnt letters relating to
12 financings should not be issued by the 6rm
13 until substantially all necessary due
14 diligence had been comPleted?

15 .4- There - I don't follow You.
16 O. Was it the policY of Morgan
17 Stanley - l think it is a fairly simple
18 stalement, si¡.
19 A" Why donl You go slow.
20 0. I wilt. Was it the policl of
2L Morgan Stanley that higbly confideqt
22 l€tters -
23 .4. Like this.
U 0. -- relating to financing should not

?5 be issued until such time as substantially

Pagc 97

I Smith
2 rliligencc completed before the issuance of
3 this lener would vary.
4 Q. You bave no knowledge that there

5 was a requirement that sub'sta¡tially all of
6 necessary due diligence be complete?

7 L Thme a¡e your tenns and I'm not

I ewa¡e of any of thæp, that coûcepü

9 Q. Wbo made the decision to issue the

10 h¡ghly confident letter on Ma¡ch 5?

ll A" This was a grcup decision that was

12 vetted by many of the senior people at the

13 Erü.
14 a. You didnt bave the authority
15 yourself to issue the Ma¡ch 5 letter?
16 .{. No.
17 Q. Who needed to provide approval?

18 A This would -
19 O. Let me as& you a different
20 question. Who did pmvide approval?
2l A- t don't recall exactly, but il
22 would be the people on the Credit Committee,
23 I donl even ¡ememb€r who was the head then

U of the Credit f¡mmitfss, and then other
25 senior members of the Credit Committee.

Esquire Dcpositioo Scrvices
l-80G9¿14-9454

25 (Pages 94 to 97)

16div001747



Prgc98

1 Smith

2 MR. MARKOWSKI: Why dont we take

3 a break and change the tape.

4 TI{E VIDEOGRAPHER: The time is
5 ll:2fi,this completcs tape numbet 1.

6 (Pause in the proceedings.)
7 THE VIDEOGRAPHER: The time is
8 ll:31, this begins tape number 2.

9 BY MR IVÍARKOIVSKI:
10 Q. Mr. Smith, back to the March 5
11 higbly coûfidenÍ letter.

12 D€scribe ¡o me the process that was

13 used at Morgan Stanlcy in rcaching a decision

t4 to issue this letter.
15 A. The decision would be q would bc

16 similar to the credit approval proc€ss,

17 realizing that we had less than the comPlete

18 information that we would need to make a

19 cre'dit decision.
20 And by that I mean that a lot of
2l thc duc diligcnce would bc ongoing, not yct
22 complete, that our views expressed in thesc

23 highly confident leners such as this, are

24 dated Ma¡ch 5, woul{ would ¡clate to taking
25 a lot of the information given to ts at face

smirb 
Pagc l(tr

O. Do you how who was io 1998?
A- [ think it had bcen Mr. Steve

Newhor¡se.

0. How did that process work, did the
committee take a vote with respco to whether
a letter - let me ask you a specific
question.

Do you rec¿ll that a committee vote
was taken with respea to the authorization
issued on Ma¡ch 5 had the confident letter
disse'ninaæd?

À I dont remember specificalty
whether there was â votc. I doot remember.

0. Is that typicaüy the way the
proc€ss works, tbe committee takes a vote
with respect to whether to approve the
issua¡ce of a higbly confident letter or a
credit, or is it 5s66rhing other than that?

À That is t)¡pically how it would
work-

a. Who initiated the process with
respect !o review of the question whether to
issue a hishly confideat letter to Sunbcam;
did you?

I
2
3
4
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7
I
9
l0
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t2
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20
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2 value, i.e., tbe audited finnncials, i.e.,

3 th€ projectiooc æd the rest.

4 Ad then based on that was our, wc

5 would then come W with a decision on the

é part of the ñrm, voÍced to tbe Credit
7 Committee, wbther we wqrld bc authorized to
8 send sut ¡ highly con6dent letter zuch as

9 the one here.

10 Q. IVæ tbere any sign-offproccss in
11 place tbat rÊquired that formal written
lZ approval bo given for letters sch as tl¡s?
f 3 A. lt wæ mt a sigl-off procedurt.

t4 It wæ a meeting that was, tbat we had a

15 cùåiruan md tbat aprproved credib as well as

16 sending û¡t thfse higily confident letters.

17 Q. Tht committee wæ tùe læveraged

18 Finarcc Cmnittec?
19 .4- It ounds rigût, h¡t doul hold me

20 a hundred percent for tbc oame. It chaoged a

2L lot.
22 Q. \trilce you (m thar committee?

23 Á. I wæ on tbe comminee.
U Q. Wce you the úairman?
25 .4. I wa not thc chai¡nan

1 Sn¡th 
Pasc l0l

2 lL Initíate's a funny word. Probably
3 Mr. Stong and myself were the, would take
4 the lead on this.
5 Q. \¡/hy Mr.Strong?
6 À The procedure at Morgao $t¡nlçy rv¿g

7 thallhe baoker, i.e., the p€rson who was
8 responsible for the client would bc actively
9 involved in âll, i¡ proposing extessioûs of
10 credit o¡ underwritinp for their client.
11 Q. So Mr. Strong had to endorse this
t2 as part of the internal proccdure Morgao
13 Stanley?
L4 À Yes.
15 A. Do you recalt that Mr. Strong asked

16 you to consider to issue a highly couûde¡t
l7 letter to Su¡beam?
18 À I rccall that be wanted a highly
79 confident letter from Morgan Stanley to
20 Sunbeam.
2l Q. How did you know that Mr. Strong
22 wanted a higbly confideut letter?
?3 A I rhink he -- we talked about it
U and we thought that was helpful in helping us

25 secure the ñnancing.
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I Smith
2 Q. So you a¡d M¡. Stong discr¡ssed
3 whether Morgan Stanley should issue a higttly
4 confident letter?
5 À Nq M¡. Srong and I discr¡ssed

6 whether we should go seek approval from
7 Morgan Starley to issue a highly con6dent
I letter-

9 Q. And Mr. Sfrong wanted Morgan
10 Stanley to issue a highly confident letter
11 because be thought it would be helpful to
L2 Morgan Stanley io obtaining the assig¡ment to

13 arrange for the financing, c¡rect?
t4 MR. CI-A,RE: Objection, calls for
15 speculatioo.
16 .{ I canl comment for sure what he

17 w¿5 thinlring.

18 O. Did tvfr. Strong say to you in words

19 or substance I would like us to be able to
20 issue a hishly confideut letter to Su¡beam in
21 'connectioo with the fin¡nsirg for the Coleman
22 acquisition becar¡s¿ that will be helpfuI to
23 r¡s i¡ our efforts ¡6 sþtnin tbat engagement?

24 l" I think he said to the committee
25 that form ¡nd subslanc¿ about what you said'

I fuith 
Pasc lo4

2 actually commif to make the loa¡?
3 A. I òst kûow if f wo¡Id üs€ the
4 wo¡d "substantial." Tby were oertainly
5 awa¡e tbat there wæ ongoing wo¡k and work to
6 be done.

7 Ad also what happened here is that
I once that work wæ complete it wæ understood
9 because thís was the policy, is to come back
l0 to the Credit Comminee for approval of what
11 exactly was being asked for.
12 A. Hov wor¡ld i55rring a higtrly
13 confident letter be helpful in Morgan
14 Stanley's efforts ¡s obrrin the financing
15 engagement?

16 ÀlR. CI-ARE: O$ection, ælls for
17 speodation
l8 .4- [ ôot know what Bill wæ thinking
19 with thÊ company. I donl how.
m 0. DidMr. Süong explain h¡s thinking
2L to you?

22 ANo
23 O. Doyou have any views of your orq
U based on your mâny years of e¡pedence in
25 this buiness that would provide you with a

Prgc 103
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2 that this would be r¡seful in positioning
3 ou¡selves to seek the financing if thal's
4 what $/e wanted to do.
5 Q. Irlow, rms it dear to the cornmittee
6 in connection with the issuasco of - ld me

7 ask afoundational question.
I lilæ there an actual meeting of tbe

9 æmmittee in connection with the decision to
10 issue the March 5 higftly confident letter?

11 A Dont recatl for sure, but f
12 believe so.
13 a. Do you recall being prescnt a¡ such

14 a meeting?
15 A I do recall, yes. lf the¡e was a

16 meeting I was therc. And t think there was a

17 me€ting.
18 a. To diso¡ss the issuance of the
19 March 5 -
20 A To diso¡ss the issuance of this
21 highty confident letter.
22 O. Do you recall whether t[e çsmnitte€
23 at that necting was advised that a

U substantial rmount of due diligence remained

25 ' to be done before Morgan Stanley could

1 fuith 
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2 basis fo¡ underga-qding bw the issuance of a

3 higlhly confident lett€r migbt æsist Mr.
4 Shong ir obtlining thÊ ñürci¡g eûgagenent
5 from Sürb€a¡n?
6 A- Nct really. It's also situational,
7 so persooal, aßd t had no knowledge of lGrsh
I or Dunlap before that.

9 Q. Bdore this M¿tch 5 letter wa.s

10 is$¡ed did you have any direct communications
11 with ú. Kersh or Mr. Þrnlap pemonatly?
12 À I'm bsitati¡g bccar¡se th€ -- I"n
13 trying to remembe¡ tbe 6rS time I net bim
t 4 and that migbt have been at the boa¡d
15 m€eting, md I donl remember wben that day
16 w6.
t? Q. Tb iti¡erary for the trip to
18 Florida indicates -
19 À Tby migbt have even bees th€re.

m Ðæs it say that? I'n sorry.
2l O. Wdll get there. Høe is my
?2 questio'n: Tbe itiærary for tbe Eip to
23 Florida i¡diç¿¡ss tbat the meetings were

24 scheduled for March 4 and March 5. Th date

25 of yoru bighly conñdeot lette¡ is Ma¡ch 5.
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2 Do you recall bringng the highly
3 confident letter with you and deliveriag it
4 personally to M¡. Kenh or Mr. Dunlap during
5 your visit to Florida?
6 A" I dont think so. I think the

7 itinerary is wrong. I think I was only there

I for a day in and ouÇ I didtr't spend the

9 Digb¡, and so I donl believe ¡ ¡¿¿ this with
10 me to give them when I was down theæ.

11 A. lilas there 566¿rhing about your trip
12 to Florida that, o¡ Ma¡ch 4 that bears oo the

13 timing of the issuance of the lener on March
t4 5?
15 A ldoatrecall.
16 Q. Do you rccall you were ¡olding onto
17 the higbly confideot letter until your trip
l8 to Florida?
19 À No.
Z0 O. Do you rcc¿ll how far in advance of
2l lhe issuance of a highly confident lener on
22 Ma¡ch 5 that M¡. Snong first approached you
23 about hjs desi¡e to have Morgan Stanley
U provide Sunbcam with such a lener?
25 A ldonol

I fuith 
Prsc I.n

2 baddaimed to bave accomplished a

3 signiñcant improvemeot in Sunbeam's
4 performance and prospects?

5 À I'E srry, did you say prior to my
6 involvement?
7 Q. I'll æk a oew çestiou.
I Wæ it your utrdsrs¡anrling at tbe

9 time you became involved in your work
t0 relating to Sunbeam in the 6¡st quarter of
11 1998, tbat Mr. Ilunlap had been çlaiming to
12 have accomplished a si8niñcant improvement
13 in Sunbeam's performance and prospecs in
14 rryn
15 ,{. Afre I got involved, yes.

16 0. lVce you awa¡e tùat Morgan
17 $tanlsy's presentation to other compaoies

18 concerning Su¡beam emphasized the success of
19 lvtr. Dunlap's tu¡n-around efforg at Sunbeam?

?ß .4. I ddnt bave any knowledge of
2l that.
22 O. Didyou eve¡ become faniliar, si¡,
23 witb statements made by Morgan Stanley to my
U client æncemiog the s¡ccess of Mr. Dunlap's
25 tu¡n-a¡ound activities of tbc Sunbcam?

Pagc ltrl
1 Smitb
2 Q. Do you remembe¡ if it was more than

3 a week?
4 .A- Idonot.
5 Q. Is it possible that it was less

6 than a week?
7 A- I canl remembcr.
E Q. Was the¡e aay disagreemenf on the

9 pa¡l of any members of tbe committee
10 rcspoosible for malong the decision to issue

11 this letter, concerning whether il should be

12 sett?
f3 À Not lhat I ¡ÊÆall.

14 Q. Did you have anY reservations

15 persooallyaboul it?
16 À No.
17 Q. I believe you testiñed earlier
18 that it was your recollectioo, it is your
19 recollection today that your activity
20 relating to Sunbeam starled in the 6¡st
2l quarterof 1998?

22 A. That's the best of my recollectiou.
23 Q. Was it your understanding at the

U oulsot of your involvemeot in 6rst quarter

25 of 1998 relating to Suubean, that M¡- Dunlap

Pagc t(Þ

f Smith
2 N No lnowledge at all.
3 Q. Mr- Smith, ITn going to show you
4 what wc previously marked as CPH Deposition

5 Exhibit Number 71. Ít's a Octobe¡ 22,199'l
6 intemffice memorandum from the Sunbeam

7 corporatioo team to Moqgan Stanley lilorldwidc
I IBD professionals. It bears Bates sømps
9 Morgan Stanley coufidential59&4 through

10 5995.
1l I would likc you to take a look at

12 this, si¡, and tell mc whcther you have ever

13 scen this docr¡meat beforc.
14 A- I,I dont recall.
15 Q. If i¡ fact this Morgan Stanley

16 inæroffice memorandurn was s¿nt to all
17 Worldwide IBD professionals, would that have

f8 included you?
19 A I think it might havc.

2D Q. IBD is a æference to Invesünent

2l Banking Division?
22 À uhrn-hmm.
23 Q. You have !o ânswer audibly.

U ^4- Ih snT,I6.
25 Q. In thc ordinary cor¡rse a qnemorandum
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2 di¡ccted to all tBD professionals would have

3 gone on to you as well?
4 .{ That is true, as well as thousands
5 of other rhings, so, so I dont remember

6 seeing it.
7 Q. [¡t me direct yow attentioo to the

I third page of the documenl
9 A This one?
10 O. The Sunbeam corporation investment
l1 rationale.
12 A Uhm-hmm.
13 O. Read for me the four main bullet
t4 poinb on this page. nSunb€em represents an

15 attractive growth story in hvestment
16 opportunity. Sunbea¡n has undergone a
17 profound transformation si¡ce the arrival of
18 trew management in July 1996. T¡emendors
19 intrinsic velue in the company. Aû4
20 finally, valuable'opportunity to penetrate

2l and become a global ma¡ket leader of branded

22 co¡¡swner devices."
23 Do you see lhose fou¡ bullet
U points?
25 A- Ido.

1 fuith 
Prsc 1t2

2 sit here today, wbether satemenrs of this
3 sort were made by Morgan Stadey to my
4 client?
5 A. Noidea-
6 Q. Wee any statements of lhis sort
7 sir, relating to Sunbeam's fimncial
I condition and prospects made to yorr by any
9 members of the Suubeam investment ba¡king --
10 excuse me, let De Sart over.
tl Wce any stalemeots of the sort
LZ contained h CPH Erùibit 71 whicb I jrst read
13 to yort made to you by any Morgan Stanley
L4 personnel?

15 MR. CtrA,RE: Yo're asking
16 specifically with regard to the third page of
l7 the exb¡-bit?

l8 MR. MARKOWSQ: Yes, the third
19 page.

20 A. I tlfuk tbat elements of tbe third
2l page were, were talked about by members of
22 the team dr¡¡ing tbe process.

23 a. b there were members of Morgan
2t+ Stanley personnel who were involved in the

25 investnent bankirg activities fo¡ Sunbcam,

nagp tti
1 Sdth
2 Q. Wæ that consistent with your
3 undemtanding with the cleims Sunbea.q was

4 making in the first quarter of 1998
5 concerning the success of its turnaound?
6 L Consist€nt with what Sunbe¿m was

7 representing? I think, yes. hobably '

8 consistent.
9 Q. Do you know if these statemenls are

10 consistent with the statements that Morgan
11 Stanley was making to thi¡d Parties on behalf
12 ofSunbeam?
13 MR C[-ARE: Objection.
14 A" I h¡¡e uo idea
15 MR CX-ARE: No foundation. You
16 sur itnswef.
17 O. Do you know if the purpose of this

l8 menora¡dum to all inveshs¡¡ þanking
19 professionnls was to communicate to tben
20 sçlling poinf that they should make to third
27 parties relating to Sunbeam?
22 MR CIARE: Sme objeaion,
23 foundation, calls for speoilation.
U A, Don'tknow.
25 a. Do you have any knowledge as you

1 Smith 
Pagc 113

2 who made statemenb similar to those we see

3 on the third page of this document to you?
4 .4. Yes, and -- but dont forget, if
5 you lookat page 3 a lot ofthesc are

6 factual.
7 Number one ma¡ket share in gas

I gdils. So if somebody tells me they're
9 number one in ma¡ket share in gas grills, I
10 see it in two or three olher places so that's
11 kindofafact
12 You can see what they have done in
13 tcrms of improving profitability and selling
14 some unproñtabilizations. Those are all
15 facts so, ycs, a lot of this information was

16 shared by the team with pcople that werent
17 as close to the company.
18 Q. Did lhe members of the Morgan
19 Stanley investmeot þenking team say to you

20 that Sunbeam had accomplished a succcssfr¡l

Zl ¡¡rnaround during Mr. Dunlap's tenurc?
22 A- I donl remember anybody saying
23 that specifically to me in wo¡ds of that. I
U do remember, howevÊr, convc¡sations wherc we
25 look at the financials and sce that margins
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2 had improvd profis had gone up and the

3 rest
4 Q- Did anybody ou the Morgan Sranley

5 investment banking team say to you ¡n
6 connection with your underwriting review that

7 M¡. Dunlap had accomplished some, Mr. Dunlap
I had accomplished a substantial improvcment in
9 Sunbeam'sperformance?
10 A I donl know if anybody said it
11 like that, but again any comments would have

12 come up as we looked at the nu¡nbers, ABah
13 thce were p'retty black and white in terms of
14 what you had been ablc, what the nurnbers

15 r€prcsented that tbe compariy had done under

16 his stewar&hip.
17 Q. Do you recall anybody on the Morgan
f8 Stanley ¡nvesùnenl banking team saying to you
19 that Mr. Dunlap had accomplished great

m succ€ss dutiry his tenure as the CEO of
2l Sunbeam?

n À Never an¡hing like that
23 Q. Tbat Sunbeam r€prcsented atr

24 attractive grourtü story?

25 À No.

l s.o¡o 
Pagc I ló

2 Q. Did you bave any -- what was your
3 undentanding generally of lvf¡. Dunlap's
4 reputation in the 6rst quarter of 1998?
5 A Generally was that he was a, he was
6 a - I donl know how to put it. t think his
7 public image was, it was my understandiug his
I public image was he wæ pr€tty bottom.s tine
9 oriented and was focused on cost-cutting and
l0 paring oul rrnproñtable ventures in the
11 conrpaûy.
lZ a. Was it your understandhg that M¡-
13 Dunlap's reputation was as a turn-arou¡d
14 spccialist?
15 .4. I guess you could use that coscept,
16 that word. I think that was his general
L7 persooa. It is certainly oow his general
18 pefs¡ona.

19 Q. Thât is the way he preseots
20 hinseE conect?
2l À Yec in all of tbe public snrff.
22 O. Did you prior to the close on the
?3 acquisition of my client's i¡te¡est in
24 Coleman oompany at the end of Marcb 1998,
25 have aly reason to question Mr. Dunlap's

Prgc 115

I Smiú
2 Q. That Srmbeam repres€nted an

3 anractivc investmentopporrunity?
4 A- Nevcr exactly I g,tess thæc words.

5 Q. ln substance?

6 .{. Itwasmoreapinlmkingatthe
7 numbers, seeing whal the, what that looked

I like and then commeûting, and then commenting
9 on the, what thc numbers look like over the

l0 last couple of yeoæ tbat he had becn tberc.

11 Q. Had atryone ø the investment

12 banking team suggested to you that Mr. Drmlap
13 had sr¡ccessfully tansformed Sunbc¿m?

14 .{ Nq I dsnt remembcr thæe words.

15 Q. That there was bemendous inUinsic

16 valr¡e at Sunbeåm?

17 .{" I donT remember thæe words.

18 Q. Wcre you awer€ of Mr. Dunlap's

f9 prior history before becoming the CEO d
m Sunbearn?

2L À Jr¡st vcry peripheral

n. Q. Did you have any knowledgc of his

23 tctrur€ at Scott Paper?

24 ,{ Nq other than what I read in the

Z5 newspapers.

I srnith 
Pqc ll7

2 turn-around accomplishmenls at either Sunbearn

3 or any of the other companies hc had becn
4 previously employed at?

5 ,4.No.
ó Q. Did you make any inquity conceming
7 Mr. Dunlap's tenu¡e at Scott Paper?

8 A. tdid notpersonally.
9 ' Q. Dül you have anyone do that for
10 you?
11 A. I did not specifically ask anybody
LZ to do that for mc.
13 Q. Did you receive ariy r€ports
14 rcgarding Mr. Dunlapb tenure at Scott Papcr?

15 A Not that I recall.

t6 Q. Did anyonc at Morgil Stanley ever
l7 suggest to you tbat Mr. Dunlap's
18 accomplishments at Scott Paper were phony or
19 exafgerated?

m À Notthatl recall.
2l Q. I¡t me show yot¡, Mr. Smith, what we
22 previously markcd as CPH Erhibit Number ó8.

23 It is out of a Br¡siness Week article entitled
U "Did CEO Dunlap Save Scott Paper Ot Just

25 Pretty lt Up."
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1 Smith
2 PL Is this July of 97, is rhat what

3 this says al the bottom?

4 Q. I think there are two dates oû this
5 document, si¡. Tbe upper lefr-hand corner is
6 a January 15, 1996 date.

7 A- Okay.
E Q. And then in the bonom rigåt-hatrd
9 comer there is a July 16, 1997 date.

10 ,q- Uhm-bmm.
11 MR. CLARE: Bram, don't ma¡k on

12 the docr¡ment"
13 O. tt bea¡s Bates number Morgan

14 Stanley 3995 tbroqh 4001. Take a momenl to

15 ¡*f ¿¡ rhis.

16 À Okay.
ll Q. Have you ever seen this before?

l8 A I don't recall directly. Maybe.

19 Q. Do you recall seeing this in
20 con¡ection with your review of Sunbeam prior
2l to the closc of Sunbeam's acquisition of my
?2 clienÇ client's interests in Coleman
23 company?
U A- One, I dont remember if I saw it
25 so you cant ask me to speanlate when I might

1 Smith 
Pagc 120

2 contact with M¡. Dunlap in coonection with
3 yourSunbeamactivities?
4 A. I thiok you æked that before. I'm
5 trying to remember the first time I met him,
6 it migbt have been at a boa¡d meeting in New
7 York-
I Q. Was that the boa¡d meeting at which
9 the Sunbeam boa¡d voted to approve the

10 acquisition of my client's interests in
1l Coleman company?
12 A. Yes, I betieve it was.
13 Q. Olher than at that meeting, did you
14 have any personal involvement with Mr.
15 tlunlap?
16 .{ Did you say prior?
17 O. Other than at that meetiß9, prior
18 to or afrer.
19 A. Other than, yes. Probably oo the
20 phone and maybe some face to facc, certainly
2l in getting, putting together the presentation
22 for the bank investors'meeting.
23 Q. Priorto Ma¡ch 30 when the
U acquisition of my client's interests in
25 Coleman coúpany closed, had you had any

I gnith 
Ptsc lre

2 heve seen it.
3 Q. Didyou ask' docs this refresh your
4 recollecriou whether you asked any members of
5 the Morgan Stanley due diligeoce tean to
6 investigate rePorts relating to Mr. Dulap's
7 teur¡¡e at Scott PaPcr?

I A" I dd not ask anYbodY to do that
9 Q. Doyou recal being awa¡e lhat

10 there were çestions being mis€d publicly
11 relating to Mr. DunlaP's daind
12 accomplishments at Sætt PaPer?

13 A- I guæs tangeutiallY. I knew he

14 w¡Ls e onEovenial fuure.
15 Q. At tþ time tbe bansactions clæed

16 at the ead of lvlarcü 1998 did you have any

l7 persooÂl reason to çestion oo the

18 tu¡n-a¡ound daims that Mr. Dunlap bad made

f9 at Sr¡¡beam?

n ,4. Didl personallY bave eny' no.

2l O. Doyou have :rny reåson to question

22 his reputation 8s a turû-aroutd spæialist?

Zi ANo
?4 Q. l'm srry if I æk€d this

25 previously, h¡t did you have any prsoual

r sûith 
Pesclzl

2 pcrsonal contact with Mr. Dunlap other than
3 the board meeting in February?
4 A ldonlrecall.
5 Q. Is it the case that most of your
6 contact $'itb Mr. Dunlap postdated the
7 acquisition of my client's interests in the

I Goleman company?
9 A, Yes, I th¡nk tha is true.
10 O. Aod that would have meant that it
11 also postdated the closing on the senior loan
72 facility, conect?
13 A. Yes.

14 O. Did you speak at the February 1998

15 Sunbeam board meeting?
16 A I did not. To thebest of my
77 knowledge, to the best of my memory I don't
18 think I mede a presentation. I might have

19 responded to qu€stions al the board me€ling.

n O. Wha was the purpose for your
2l attending the meeting?
22 .4- I think to be there for quætions
23 regarding the doability of the financing.
U A. Who æked you to atteud?

?S A, Mr. Strong.
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1 smith 'Ft?2
2 Q. Do you recall wbether you were
3 asked any questions relating to the doability
4 of the financing?
5 A I think I was, but I cant remember
6 whether it was before or afrer the meeting.
7 Probably both.
I Q. When you say before, after the
9 meeting, you mean before -10 .d I misspoke. During the meeting and
11 then after the neeting.
L2 0. fue you refening 1o fiuther
13 discussions that occr¡red that day?
14 A" That day, immediately a.fter the
15 meeting when the meeting broke.
16 O. Who do you recall asking questions
17 relating to the doability of the financing,
18 wbelher at the meeting itself or shortly
19 after?
20 A The doability I think was maybe
2l from one of the board members or from Al
22 hins€lf, and was 

^very 
short response to

23 that which wr¡¡¡ an afE¡mativc.
24 And then after thc meetiFg it
25 wasnt so much about the doability, it was

1 sûith 
Pagc 124

2 initiated the conversation as I remember.
3 Q. And what was the purpose for
4 talking to Mr. Kersh on thc subjecr?
5 A The purpose r#as to outline or
6 briefly outline our thoughts in terms of who
7 would be suitable partners in the
I underwriting of this, of this loa. And we
9 specifically mentioned Bank of America and
10 First Union.
l1 0. Wha was Mr. IGnh's reaction?
12 A I guess noncommift¿l þu¡
13 appreciative of the iaput, and I dont think
L4 he really cared or thought too m¡ch about it.
15 O. l'{ow, what would - at that point in
1ó tine, in February of 1998, what was Morgan
17 Stanley's contemplation with tespect to the
18 potential role of Bank of America a¡d Fint
19 Union concerning the seuio¡ loan?
20 A As partners.
2l O. Wh¿ do you mean?
22 A Co-underwriters.
23 O. Wha would that involve?
U A, Thc would involvetheth¡eeof r¡s

25 who would æmmit to lend the company the

Pcge 123

1 Smith
2 more tactical with Kersb.
3 Q. So do you recall baving a mote
4 indepth cooversatioo wilh Mr. Ke¡sh the same

5 day as the Sunbeam board meeting relating to
6 finaocing strategy?
7 A- Yes, and it was primarily related
I to finaacing the syndication of this loan.

9 Q. Who else was pres€ût for that
10 discr¡ssion?
11 ,4. Might have beeq I thinlc i¡ nas
12 just Bilt, Bill a¡d myself and Kersh-
13 O. Bill Shong?
L4 A. Bíll Stong.
t5 a. Where did that discr¡ssion take
16 place?

l7 ,{. I think it happeoed riglt there in
18 theboa¡d¡oom afte¡ itbroke.
19 O. Was that board meeting at Morgan

20 St 'rley's of6ce?
2l A I believe it was rigbt here in New
22 York
23 A Did Mr. Kersh initiate the

U conversation?
25 .au trlr. Strong ¿¡d I migh¡ þave

1 Strith 
Prsc 1ã

2 required amount of bank debt it needed to
3 accomplish these acquisitions. It æårt that
4 they would participale alongside us on all of
5 the due diligence, that we could lever all of
6 them becar¡se they had been existing more --
7 not more, but existing le,nders and I think
I long+erm relatious.
9 So'thse was sonre i¡stitutional
10 knowledge that thæe institutions had about a
11 company that we could lever offof in tems
12 of in our owu due diligence as well as thc
13 marketiag of the ransaction.
14 O. lVæ it æntemplated that at least
15 initially those three institutions, Morgæ
16 Stanley, Ba¡k of America and Fint Union,
t7 would provide the entire senior ñnancing?
18 A \Vhea you say nwas it contemplatcd,"
19 ¡1t*,¿s çs6¡inly our hopq our thought to
20 bave both of them there. And the idea was

2l that ìve would approach both and if one said

22 no, thal was still okay.
23 O. And the financing would then be

?A provided eutirely?
25 Â By ourselvcs and oac ofthe others.
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I Smith
2 Q. Is it typícal that in a loa¡ that
3 is intended to be syndicated to a larger
4 group ofbanls -- to a large group ofbanks,
5 that in the fiæt iustance the financing will
6 be entirely provided by a smaller number, in
7 this qtse one or two, possibly three banls,
I or is the syndication usually in placc before
9 the funding occurs?
10 A. Well, you have asked a few
11 questior¡s. What would normally happen is
12 that you would have a group of trvo maybe
13 thrce banks underwrite or cornmit to the

14 entire loan facitity. [t is easier for the

15 compatry tæcause they dont have to negotiate
L6 \4'ith so many people.
t7 And then those institutions, lhe
18 underwriters would then normally syndicate
L9 for maybe a year prior to the close of the

2A loan and then a clooe of the tra$aclion-
2l Q. Is it more typically the place that
ZZ the syndication occurs bcfore the close?
23 A. Yes, it is.
U O. Is it fair to say that the
25 situation tbat you were contenplating with

Pl8c 128

1 Snitb
2 syndicate than th€ flip, than the revene.
3 Brf the terms of the mergers
4 required tbat they needed the money by that
5 certain date, not allowing us to syndicate.
6 Q. Doyou know why the tra¡sactious
7 themselves were schedr¡le{ were structured
8 that way?

9 A. lònot.
L0 a. Didyou ask anyone why the necd to
11 nrsh to close tbc acquisitioos before the

L2 funding could be obtained througb the

13 syndication?
14 MR. CLARE: I öjea to the form
15 ofthe question.

1ó A- I ónt recall. I recall tallcng
17 about it, but I dont remember who or I can't
18 remember what the, you know, tb final Fnswer

19 was other tban that was the terms of the

20 deal.
2l Q. Doyou remember rnllring to - M¡.
22 Strong in this case was the relationship
23 person at Morgan Søoley and Sunbeam,
U correct?
25 A. I blieve so.

P¡gc I27

1 Smith
2 respect to Sunbeam, where Morgan Stanley
3 eithe¡ by itself or perhaps with one or two
4 other banks would provide all of the

5 financing, was unusual?
6 A. I dout know about unusual, but it
7 is oot the majority of the cases in the
I United Søtes.
9 Q. lvhy is it more t)?ical that the

10 syndication takes place before ¡¡" ¡¡¡¡ling?
11 A" Becausc uoroally you have more time
72 and it's just really driveo by the {me that

13 was ageed to in the -- or the details or the

14 requirements of tbe deal.
15 Q. Was it the case herc that there

16 wasnt snfficient time to pul a syndication
17 in place before ths funrling was needed?

18 .4. Yes.
19 Q. Did you suggpst to M¡. Strong or to

20 anyone else that it would be preferable for
2t the syodicatioo to be put in place before the
22 funding was required?
23 À I donï know if I suggested. We

U certainly lalked about it because it was a

25 certain rist profile to close and then

1 Smith 
Pagc 129

2 Q. fuid you indicate.d earlier that in
3 terms of Morgan Stanley's internal processes,

4 he was viewed as the responsible person with
5 respect to si¡pificant asp€cis ofthe
6 financing activity, conect?
7 MR. C["ARE: Object to the form of
8 thc question. [ úrink that misstatcs his

9 prior testimony. You can Íul.s\rrer;

10 .d Help me out, repeat that thing for
11 me.
12 Q. t-et me rephrase it
13 Mr. Stong was viewed -- let me ask

14 a more general question.

f5 From your pcrspec{ive what was Mr.
16 SEong's responsibility for thc various

17 asp€cts of Morgan Stanley's work for Sunbeam?

18 .4. He was the person responsible at

19 the ñnn for the, for the Sunbeam

20 relationship and - ñ¡ll stop. So that

2l included M&A or other producs, then he was

?2 responsible !o show thæe to lhe company.
23 Q. With respect to Morgan Stanley's

U intemal worh what v¿ere lvfr. Strong's
25 rcsponsibilitics rclating to Sunbeam?
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I Smith
Z tL His internal worþ as I think we

3 talked before, is that the banker, the

4 relationship manager in this case, Mr. Stroog

5 has to be an advocate internally and endorse

6 a tramaction for his client, and in that
7 role he did that on the senior loan.

I Q. A¡d he endorsed ¡o ¡¡¡5 ç¿s€ this

9 plan to have Morgan Stanley loan, if
10 Becessary, the enti¡e amount of the senior
11 Ënancing æcessary to complete the

LZ acquisition of my clienÇ Coleman?
13 A. I dont know if that is exactly
t4 rigbt. I think he advocated Morgan Stanley
15 t¡king a leadership role, maybe even a

16 majority ¡ole. I dont remember him ever
L7 suggesting that we do the whole, do the whole
18 thing.
19 Q. Did you approach Mr. Strong and

20 inquire whether it would be possible to
2l adjust the schedr¡le for the closing of the

22 acquísitions to permit you tbe time necessary

23 to ømplete a sycdication of the senior
24 fnancing before ñmding was required?
?S ,{, I remember having aonvcrsatioos

1 smiu 
Pes€ 132

2 A. No.
3 Q. Did you ever lea¡u from your
4 conversations with M¡. Kenh, that it was Mr.
5 Kersh and Mr. Dunlap who wanted the

6 transaction involving the acquisitioo of my
7 client's interests in Coleman to close before
8 the ñrst quarterof 1998?
9 ANo.
10 O. In thc period leading up to the
11 closing of the acquisitiou of my client's
L2 i¡terests in Coleman compauy, Mr. Smith, did
13 you have any communications on any subject
14 with Coleman compatry Eatragement?
15 .4" I dont believe so.

16 O. Did you have any communications
t7 with my clieoÇ C.oleman (Parent), or its
18 representatives?
tg .{. I don't believe so.

20 O. Credit Suisse Firsl Boston was the
2l investment banking fi¡m for my client
22 Did you have any ç6mmr¡ni63¡i6¡5
23 with CS Fi¡st Bostou?
U A- I do not remembcr any
?5 cooversations.

Prgc f3l,

1 Smith
2 c¡ith tbe team to include Mr. Strong about the

3 term, of why the need for the fast close.
4 | frankly dont remember what was

5 driving it, whether it was a tax or
6 regulatory or something else. But it was

7 deemed by tùe group, that's the ¡sam, tbat it
I was not possible to extend, delay the close
9 to allow for the syndication of the loan.

l0 Q. lVas it your understanding that
11 Sunbeam wanted the transaction to close as

12 quickly as scheduled?
13 A I wasnt that close to it,do not
14 know.
15 Q. But your understanding was someoûe

16 wanted these t¡ansactioûs to close very

77 quic'kly, correct?
18 MR. CI-ARE: Objection to the form.
19 ,{. Dontknow.
20 Q. tn your conversatioos witb Mr.
2l Dunlap, did you ever lea¡n from M¡. Dunlap
?2 that it was Mr. Dunlap q/ho wailed the
23 acquisition of Coleman comPany to clos€

24 before the first quarter of 1998 was

25 completed?

1 sairh 
P"*¿ 133

2 Q. My dient is owned by McAndrews &
3 Forbes, ar€ you aware of that?
4 A Yes.
5 Q. Did you have any communications
6 with any representatives of McAndrews &
7 Forbcs prior to the clæe of Suobeam's
I acquisition of my clieut's interests in
9 C-oleman company?
10 A. I donT bdieve so.
11 O. Did you have any conversatior¡s with
L2 Ronald Perelnan?
13 A. I{o.
14 'O. With I{oward Ginis?
15 A" l.¡o.
76 a. Jin Maher?
l7 A l.{o.
18 O. William Nesbitt?
19 À f.{o.

20 a. Do you knowJim Mahcr?
Zl A I don,t think so.

22 O. Have you wer spoken directly with
23 M¡. Perelman on any subject?
U À Yes.
25 a. Whd was the nature of that?
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I Smith
2 A- Gce, I cant remember all of them

3 for variou hansactions or various meetings.
4 Q. llave you ever been i¡volved in

5 providing financing to any McAndrews & Forbes

6 related entities?

7 A.No.
I Q. Have you ever sought the business

9 of McA¡rdrews & Forbes?

f0 .4. Yes.

11 Q. Unsuccessfully I take it?

12 .4. Unsuccessfully.
f3 Q. For whom were you working oo those

14 occasions?

f5 A. Morgan Stenley and Bea¡ Stearns.

16 Q. ù what occasions whilc you wÊre al

L7 Morgan $¡¡nlçy did you seek to obtain
18 business from McAndrews & Forbes?

19 À I doat recall them now, bul -- t
?n dont remember the specifics.

2l Q. Were you working with Morgan
22 5þnley investment banken in con¡ection wíth

23 that activity?
U .{. Yes.
25 Q. Do you remembcr who that was?

r smith 
Pagc 136

2 L larry Alleno.
3 Q. How does he spcll his last name?

4 /q" A.L.L-E-T-T.O.
5 Q. A¡e therc any other occasions that

6 you can recall spcaking to Mr. Perclman
7 directly?
8 A- Jrst to be clear, did not speak to
9 Ivú. Perelman regarding the PanaVision and not
10 the current transaction. But no, don't
11 rcmernbcr speaking to him.
12 Q. Now, you remained -- we'll get into
13 this in some more detail, but I want to cover
14 this point here.

15 After the senior loan clæcd in
16 March of 1998, you had continuing involvement
l7 with respect to Morgan Stanley Senior
18 Funding's loan to Stmbeam, correct?
19 À Yes.
2fr Q. Did you have any communications
2L with anyone from Coleman (Parent) or
22 McAndrews & Foóes in connection with that

23 acrivity?
U A. Yes-
25 Q. Who was that?

Prge 135

I tuith
2 A. Tb one, thc nrme was -- wht wæ
3 his nrme? IIn sorry, Bill Reid.
4 Q. Doyou remembcr if that was before

5 the Sunbeam-ælated one?

6 A ¡ rlink it was.

7 Q. Snce goiag to wøk at B€år Stearns

I you bave tried to get busioess from McAndrews

9 & Forùes?

10 A. Yeclhave.
11 a. wht did that relate to?

12 A- Tb mæt recedone wus e

13 reñnancing for Pa¡aVisio[, a ompany tbat

14 McA¡d¡ews & Fo¡bcs w¡¡s.
15 Q. \ilbnwæ that?
16 A" Tbt was last suumer and lasl fall.
17 O. Any otber occasíons?

18 À Yttete oureutly working oû one oow,

f9 trying to seore the business.

20 Q. fueyou working withB€ar Stea¡ns

2L i¡vestment bankers in connectiou with that?

22 A. Yes.

23 O. rffb is that?

% À tTn srry?
25 O. Wb is tbat person?

Page 137

I Smith
2 A- \ilho at McAnd¡ews & Forbes, Howard
3 Gittis. Who is the other guy? Irwin
4 somebody or other. I guess those would be

5 the najor ones.
6 Q. Itn sorry, who wæ the third
7 pcrson?
I - A His 6ñt nrme qras Invin. I cant
9 remembe¡ þþ l¿5[ nnm¿.

10 Q. We'll get into that in more dctail.
11 Were you aware that in late lÐ7
12 Mr. Dunlap had had a meeting v.ith Mr.
13 Perelman in Florida to discuss Su¡beam's
14 acquisition of Coleman, the poasibility of
15 that?
16 A. No.
17 Q. No one has ever reported to you on

1g ,¡"¡.ssfing?
19, .{. Oh,IIn sorry, I misunderstood your
20 qu€stion. I didnt know that they had met

2l during 4 when we were doing the financing,
22 but reviewing for this case for today found
23 that out.
?A Q. Other thrn what you learned in
25 preparing for your depsitioo, do you have
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t Smith

2 my knowledge conccrning tr,lr. Perelman's

3 meeting with M¡. Dunlap?
4 .4- No.

5 Q. Who at Morgan Stanley, sir, was

6 responsible for making sure that all
7 necessary due diligence was pcrformed?

I .{ I think if you're going to look at

9 it organÞationally, it was probably John

10 Tyree. And tl¡en in addition to his efforts
11 we basically had a, a pcrson from ou¡ grouP'

L2 from Morgan Stanley Senior Funding, in this

13 case Mike Hart, assisted by Burchitl and

14 Simon to assist in that effort and do the due

15 diligence f¡om our vant¡¡ge point, from thc

16 financing point.
17 Q. lVhat individuals performed the due

18 diligcnce in counection with this MSSF?

19 À Those a¡e the three I just

20 mentioned, Mike Hart, Tom Burchill and Simon

2l Ra¡kin.
22 And I also want to add tbat tbe

23 process also included a representative from

U tbe crcdit dcparürienL
25 Q. What was the function of the credit

1 Smith 
Prge r40

2 loan was fully syndicated, you anticipated
3 that Morgan Stanley Senior Funding would hold
4 about 50 or $60 million?
5 A. That is my recollection, at lcast

6 when the syndication stopped it was

7 completed.
I Q. And how quickly was it contemplated
9 that would occur?
10 A. Normally f¡om the time you start
1l until you are able to syndicate takes about
12 six to eight weeks.

13 Q. The transaclions herc closed at the
14 endof March. In termsoftheschedule that
15 you envisioned at the time the loan was

16 closed when did you cxp€c1 the senior, that
l'1 lhe syndicaúon of the senior loan to be

18 compleæd?
19 .4. By the end of May.
20 Q. And at üat point Morgan Sunley
2l would be holding about 50 or $60 million of
22 the debt?
23 A- If thinp wenl as anticipated.
24 Could bc luckier, could be a linle less
25 lucþ.

Prgc 139

1 sbirh
2 departmeût with r€sp€d to tbe senior loan?

3 .4- Tby were e, viewing it in a mo¡e

4 traditional c¡edit role since oru poLicy

5 srated internally and externally was tbat we

6 would hold a piece, sometines a substantial

7 pieæ of every loan that we made.

E Ad it wæ tbe crcdit department's
9 ñ¡¡ctioo, role, oot øly to pass on tbe

10 uaderwritiqg, I æed to okay that, tüt also

ll the long-term view of being a loog-term

12 lender to tbese orprportunities g¡ch as

13 St¡nbe¿m.

14 So it wq¡ld oot be unr¡sual' I can't

15 remember tbe neme, mt be r¡n¡¡sud to h¡ve

16 them o phone c'lls, sho*'rrp at meetings' ct

l7 ceter4 l,o participale in tbe due diligence.

18 Q. Wht portion of tbe seûior loan did

19 Morgan Sunley Senior Fuoding intend to keep?

20 A. Thl's -- ['ll have to think about

27 that for a second. \ile committed to 40

22 percent of the traæaction ""d I think we

23 thougbt th¿t it wo¡ld probably end up being

2/[ about 50 to $ó0millim-
25 a. So et th end of the daY after tbe

Pagc 141

t hirh
2 Q. I¡rkier in rhis context neans wbat,

3 having less?

4 À Y€ab"

5 Q. DidMøgan Stanley have any

6 obligation to Sunbeam or anybody else to hold

7 any partiola mouot of the ñnancins?
I À Nq other th¡n ou¡ stated practice
9 which we commrmicated to Sunbean and

l0 communicated to other lenders, æ well as

11 Bank of America and First Unioq that we
12 worrld end ry holdiog some.

13 Q. Brr tbere was oo commitment as to

14 the amor¡¡t?
15 ÀNo
16 0. Inærms of tùe duc diligence that

l7 Morgnn, wæ done from Mcgan Sunley Senior

18 Fuûdin& I doot understand how this wøked.
19 Tb indiyiduals involvedwere Mr.
20 Hart a¡d Mr. Brrchill åtrd Mr. Sino4 conect?

2l A Sstoo Rankin.
22 Q. Smcn Ratrkin?
23 ^4. Asisted by a tepresentative of tbe

U credit departmetrt.
?S Q. Tbre were othe¡ people at Morgatr
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I Smith
2 Stanley involved in doing due diligence,
3 correct?
4 .4. Yes.
5 Q. Miss Porat's group, for example?

6 A" Right.
7 Q. Lk. Tyrcc?
I A" fJ[6-hmm.
9 Q. Was it the responsibility of Mr.
l0 Hart, Mr. Burchill and Mr. Rrnkin to
11 independently review all of the ¿us rliligence

12 that was being done on all aspects of Morgan
13 $tnnlsyþ due diligeoce, or did it work in a
14 different way?
15 À Well, since I wasnl them it's
16 tougb lo say what exactly they did. They
L7 would - but what would normally happen is
18 tbey do some of their own and then work with
19 a¡d look at the information that other parts

20 ofthefirnhadgoüen.
2l O. Was it their responsibitity to
22 familia¡ize themselves with all of the due

23 diligence that was being done by other parts

U of the firo?
25 A- It was I guess to familiuize and

Pagc lrl4

I Súith
2 Q. Did you give any specific direction
3 to any Morgan Stanley personnel to
4 investigate any partiorlar aspect of Sunbeao?
5 A. Not that I recall.
6 Q. The transactions were scheduled to
7 close before the eod ofthe ñrst quarter of
8 1998, conecq sir?
9 .4- Ibelieveso.
l0 a. Did you believe it was an iarportant
11 part of the financing due diligence to obtain
12 information regarding Sunbcam's performancæ

13 in the fi¡st quarter of 1998?
14 A I tbink that was one elemest of the
15 overall ¿us rtiligenc€.

16 Q. To find out bow Sunbeam was doing
77 so fa¡ in th€ first quarter of 98, c¡nect?
18 ,{. Sure, to get au update on theí¡
19 performance.
20 O. Did you direcl anybody to obtain
2l informatioo concerning Sunbeam's fi¡st
22 qualer 1998 performance?
23 .4. Not that I recall.
24 a. Do you recall wùat information you
25 received relating to Sunbcam's first quarter

prgc 143

1 Snith
2 take advanøge of the other dus diligence

3 done on other parts of the firm.
4 Q. That is what you expected of them?

5 A- Yes.

6 Q. To whom did Mr. Hart, Mr. Bu¡chill
7 and Mr. Rânkin report relati¡g to their due

I diligence work?
9 A \!/elt they worked for me. TheY,

10 howevet, wele, iû cascs líke this thcy

11 basically report and stand behind their work
tZ to the Credit (;emmitles, which is the fin¡l
13 grantor, if you wil! of credit authority.

14 O. Were you gving then direction with
15 respect to the due diligence activity that

1ó they were engaged in?

L7 .4. I donl know about di¡ection. Mike
18 was a very experienced Eæsactor so we would
19 cousult, respond to questions from him. We

20 would l¡lk about specific issues that might
2l come up-

22 O. Did you give him anY sPecific
23 direction to investigate any particular

U asp€ct of Sunbeam?
25 À Not that I recall.

1 smith 
Pqc 145

2 1998 pcrformancc, if anything?
3 A- I think we had some phone calls,
4 maybe eveû some documents regarding how they
5 were doing versus the, versus plan and venus
6 last year.

7 Q. When you went to Florida for the

8 neæting at the beginning of March h 1998,

9 did you pcrsonally rcccivc any information
10 ftom Sunbeam at thât pôint relating to how
11 they had donc so fa¡ in the flrst quarter?

L2 À ldontbelieveso.
13 Q. Did you ask any questions on that

14 subject while you were in Rorida?
15 .{- In Florida it was a different type
f6 of due diligence. lt was more spccific on

17 the appliance btsiness. So wc wc¡c looking
l8 at more granular, diffcrent product lines atd
19 in thc groups they had it tben veisus bow
20 they were doing versrs the first two months

2l in the year.

22 Q. So you dont recall asking while
23 you were pres€nt in Florida how have you guys

U done so far in January or February?

25 .4. No.
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Prgc ta6
I tuirh
2 Q. Ya¡ dont recall anybody from
3 Sunbeam offering any hformation ou that?
4 A-No
5 Q. lVbn do you recall first receiving
6 information relati'g to how Sunbeam wa.s doing
7 in the first quarter of 1998?

8 A I rtink it was the last balf of,
9 tbe last half of March-
10 O. Wbn you wrote the highly confideut
11 letter to Sunbeam on Ma¡ch 5 did you have any

t2 information al all about how Sunbeam had been

13 doing in tbe ñ¡st two nootbs of 1998?

14 A- Tothc best of my recollection, no.

15 O. Didtbat concern you?
16 A. I'm srry, wbat?
17 O. Wae you concerned when you issued

18 the hid¡ly confident letter sn March 5, that
19 you personally didnt bave any information on
n how Sunbeam bad done in January or February
2l of 1998?

22 .4- Nq becar.¡se again you go back to

23 that letter, tbre wæ still a lot of due

U diligence to do.
25 Wewonld have been - we world

1 Snith 
Påsc l4E

2 P\ Again I thiú it was part of the
3 overall view, the overall informatioo we
4 needed to cone up with a credit decision on
5 how the company was performing, whether it
6 was a good 6edit.
7 So to isolate something like that
I in and of itself æ being the talisoan of
9 something, that is the go or uo-go decision,
10 it is kind of tougb to do that out of
ll cootext.
12 a. You wouldn't say it was etr
13 especially important piece of information to
l4 k¡ow?
15 A. I didtr'l say that. I said it was
16 many bits of information that go into making
l'l the ultimate credit decision ou whether
18 you're comfortable and willing to go ahead
19 with the underwriting.
20 Q. lilas it an imporrant bit or was it
Zl an important piece of ínformation?
22 ,4. I'm not a lawyer, so maybe I would -

23 put it in between tha¿ So I would say it is
U important,I would leave it al that.
25 O. Would you say that knowing how

Prgc 147

I Smith
2 have - that would have come up in the

3 general cor¡rse on how they were, on how they

4 were doing.
5 Q. How higb on your list of pieces of
6 information to get would have been obtaining
7 a report from Srmbeam on how they were doing
I in the fust two montbs of 1998?

9 MR. CLARE: Otiect to the form of
10 the qucstion.

11 À Idontknow horv you wouldsaY
12 high. It is just one of the bits of
13 information that go into coming up with the

1.4 ul'im¡te credit dccisioq so it's important.

15 Is it morc important than something elsc,

1é less important rhan something else, it just

17 gocs into the mix.
18 Q. Wcll, did you think in light of
19 Sunbeam's claims that it had substantially

n improvcd its performance tnl9.J7, that it was

2l espccially important for you in conncction

22 with your review of the senior loan to obtain

23 good infonnation about how Sunbeam wa^s doing

U in the ñnt months of 1998?

25 MR. CI-ARE: Otiect to the fonn.

1 smith 
Prge 149

2 Sunbeam had done in the fi¡st weeks of 1998
3 was an essential thing for Morgan Stadey to
4 know befo¡e it closed on the senior loan?
5 MR. CLARE: Object to the form of
6 the question.
7 A- üke I think I said before, it was
I an importang you know, consideration to, in
9 térms of naking the overall judgment.
10 Q. tilould you say you wouldnt agree to
11 closc on a loan r¡nless you had that
12 information?
13 A I dont know if I would say that.
14 O. Do you know that Morgan Stanley had

15 requesled a comfort letter from Sunbean's
t6 auditors?
L7 À Yes,I did.
18 Q. When did you know that?
19 À I thi!& I knew it back then.
2A Q. \that's the purpose for a comfol
2t letter?
22 .4- Well, I di&f ask for it and I'm
23 not on the seority side, so...
U O. lvhatb your understanding?
25 A I rhinlr it,s part of the closing
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Smith
proaess for, involving securities.

Q. Do you knoq/ rhãt one of the things
that the auditors do in connection with the .

comfort lener is to report on the company's
most fec€ot financial results for pcriods
thal a¡e not yet complete?

MR. CI-ARE: Objection, foundation.
A. No.

MR. CLARE: If we're gening to a
transitioo poinÇ maybe we should break for
lunch.

MR. MARKOWSKI: We c¿n do that if
you would like.

MR. CL-A,RE: Okay.
TI{E VIDEOGRAPTTER: The time is

12:35, we're going off the record.
(Lunch reoess: 12:35 p.m.)

1 smifh 
Pasc 152

2 Q. rWhen did you ññt see it?
3 A. I dont remember whcn. I do know t
4 saw it yesterday and I dont know whether I
5 saw all ofthis before or not.
6 Q. Could you take your hand down?
7 A" Oh, sorry.
I Q, You're not certain æ you sit here
9 today, whether you saw this lettcr back in
10 March ot 1998?
1l A. I dont know if I saw the whole
72 thing in Ma¡ch of 1998, yup.
13 O. Is it possible that you saw
14 portions of this or information d¡awn from it
15 in Ma¡ch of 1998?
16 A- It nighr have bcen.
17 Q. There has been lsstims¡y that Mr.
l8 Tyree received the siped copy of this lener
19 from Arthru A¡derse¡-
n Did ÀÁr. Tyree report to you on the
2l substa¡ce of the information cootained in
22 this March 19letter?
23 A Not that I remember.
U O. Do you know if anyone working for
25 you received a copy of Arthur A¡dersen's

Pegc t5t
I Sniü
2 AFTERNOON SESSION
3 $nenoted: 1:18 p.m.)
4 R. BRAM SMITI{, reumedand
5 tætified as follows:
6 TIIE VIDEOGRAFIER: Tb time is
7 1:18, we're back ûn thc recûrd
I EXAMINATION BY (CGt'd)
9 MR.ÌvfARKOW9(I:
10 Q. Mr. Sitt, wben we b'roke I bad

11 asked you wbether you werc awa¡e tbat Morgan
12 Stanley had requested a confort letter from
13 Su¡bcam's outside auditor, Arihrr A¡dersen.
14 [-ct me show you a copy of what we
15 previonsly mæked as CPH Erüibit Nr¡mber 17.

f6 lt's a letGr to Mûrgan Stanley from A¡thr
l7 Andersen dated March 19, 1998.

18 .4. Lrh-hn.
19 Q. T*e a momeul to look at rhis

20 letter, and my 6rst question to you is going

2l to bc whether you have ever seen it before.

22 À Ohy.
23 Q. Hare you seen this letter before,
U sir?
Zs A Yç.

I Smith 
Pasc 153

2 March 19, 1998 oomfot letter?
3 A. No.
4 Q. Do you believe it to be the case
5 that the individuals working for you did uot
6 receive a copy of the March 19 comfort
7 letter?
I A- Doo't know.
9 Q. Do you know if the people worlring
l0 for you,.Mr. Hart and others received a
11 briefing from Mr. Tyree coacerning the
t2 subetance of the March 19 comfort letter?
13 À Dont kuow.
14 O. Did you rec¿ive a report from Mr.
15 Ha¡t or the other individuals conducting due
16 diligence for Morgan Stanley Senior Funding
l7 concerning the subcta¡ce of the Ma¡ch 19

l8 comfort letter?
19 A. Did not receive a r€port.
20 O. [æt me draw your attentios to
2l paragnph 6C.
22 A- 6E?
23 Q. 6C. tl is at the page 5 of the
U letter. Would you read that to yourself,
25 please.

Esquire Deposition Scwiccs
1-8m9¿t4-9454

39 (Pagcs 150 to 153)

16div001761



PrgÊ t51

I Smith
2 Have you done it?
3 A. I'm just finishing up here. Okay.
4 Q. This portion of the Ma¡ch 19 .
5 comfort lener advises that Sunbeam's sales

6 for the 6rst two montbs of 1998 are

7 substantially below Sunbeam's sales for the

I first two months of 1997, correct?
9 MR. CLARE: Objection to form.
10 A. Well, they list the two numbers for
11 the two different periods, yes.

12 Q. Do you agree vith me that the
13 subst¡nce of thiç paragraph advises that
14 Suobcam sales for the ñrst trvo months of 98
15 are substantially below Sunbeam sales for the

16 fi¡st two 66¡rhs of 1997, or is that
17 5s6sthing about which you disagree?

f8 .{ It shows me the two nunbers, 72
19 versus 143, so.-.

20 Q. It advises that the sales for the

21 fi¡st two montbs of 1998 are about $72
22 6illi6s, coltect?
23 A- Conecl.
?A Q. Aod the sales for the ñ¡st two
25 mooths o11997 were about L43-ll2 6illis¡,

Pagc 156I smio
2 Q. As of mid-March 1998?
3 A, No.
4 Q. Did anyone report to yor¡, sir, the
5 information that weVe just read in paragraph
6 6C of the A¡dersen comfort letter, that
7 Sunbeam sales for the fi¡st two months of
I 1998 were about half of what they had been i¡
9 the 6¡st two months of 1997?

10 A- Yes.
l1 O. tilhen did you first receive that
12 report?
13 .{. Dost remember.
14 O. Was it before the clæe of the
15 transactioo by which Sunbeam acquired my
16 client's interest in C.oleman company?
t7 .4- Yes.
18 O. From whom did you receive a report
19 that Sunbean sales io the fi¡st two months of
20 1998 were about half of what they had been in
2l thc 6rst two mootbs of 1997?
22 .4- I dont know if I would r¡se the
23 word "report" but throu8ù the process with
U the team, both the leveraged fi¡ance tean and
ZS olbers, that this issue carne up.

Pagc 155

1 Snitb
2 correc{?

3 .4. Uhm-hmm.
4 Q. That's abouÇ the sales for the
5 ñst two mooths of 1998 a¡e about half of
6 what they had been in the ñrst two montbs of
7 L997, conect?
8 .{ Yup.
9 Q. Would you agree witb me that is a
10 substa¡tial decline in sales for a two'mo¡th
11 period?
12 À A substantial differeoce i¡ sales,

13 yup.
14 Q. It's a substantial negative

15 variancc, corroct, substantial decline?
16 À Decline, uhm-hmm.
L7 Q. You agree with me that the decline

18 is substantial' or arìe you <lisagreeing?

19 .4- Iguesslagree.
20 Q. Were you aware that lVall Street was

2t expecting Sunbeam to accomplish sales in the

22 first quarter of 1998 tùat were substantially
73 greater than the sales that Sunbeam had

U accomplished in the first quarter o1.19972

25 MR. CI,ARE: Objection toform.

1 smith 
Pasc r57

2 Q. Well, who lold you?
3 A lt's a big group so it is unclear
4 to me, I canl remember who told me, but
5 talked about it to several people.
6 Q. Do you recall that you first
7 lea¡¡ed this information at a group meeting?
I A" I cant recall how I or when I
9 first lea¡ned it
l0 Q. So you may have lea¡ned it at a

ll group meeting or it may have been given to
12 you individu¡lly in some way?
13 .4. Yes.
14 Q. no you recall if it was given, this

15 information was given to you in writing?
16 À The-oo,Idont
l7 Q. But you do recall t^lking about it
18 with others \yithiû Morgan Stanley before the

19 closing of Sunbeam's acquisition of my
?n cüent's inter€sts in Colema¡?
2l À Yes.
22 Q. With whom $'ithin Morgan Stanley do

23 you recall discussing the fact that Sunbeam

U sales in the fi¡st two montbs of lhe quarter

25 were about half of what they had been in the
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I Sûith
2 fi¡st two months of '97?
3 .4. Mike Hart for su¡e and maybe,
4 probably others, but I don't recollect wbo
5 thosc were.
ó Q. Do you rec¿ll diso¡ssíng it with
7 Miss Porat?
I A-No.
9 Q. Do you believe you did not discuss
f0 this information with Miss Porat?
11 A" I believe I did not.
l2 O. Did you discuss it with Mr. Strong?
13 À Ibelievelnighthave.
14 A. Do you believe that Mr. Strong is
15 the persoo who ñ¡st advised you of this
16 information?
t7 À No recollection.
l8 O- Do you believe it was Mr. Hart?
19 A- Don't recall.
20 O. What do you recall disorssing, what
2l do you recall about your discttssions with Mr.
22 Hart coscerûing the decline in Sunbcam's
23 sales for the first two months of 1998?

U A- What I rec¿Il is the discussing
25 what happened and the impaa of this on thei¡

l s'ith 
Prgc lóO

2 disc¡¡ss€d th¡s with Mr. Hart both privately
3 aod with a larger group.
4 lVho do you believe was involved in
5 larger group disorssions on th¡s topic where
6 both you and Mr. Hart participated?
7 A- Mr. Strong, maybe Mr.
8 BurchilVRanki4 whoever was there at the
9 tùne, probably somebody from credit, and then
lû a -- I'n sure I kept my bosses involved too.
11 Q. You¡ bosses would be who during
12 this time pedod?
13 À Newhor¡se, Sipprelle and Ra"lrowiE.
14 Q. Iln sorry, I missed the second
15 name.
16 .4. Mr. Sipprelle.
l7 Q. t#hat is Mr. Sipprelle's 6¡st Dame?
18 .{. D,"ight.
19 Q. And the thi¡d person?
20 ,4- Micbael Rankowitz-
2l Q. Those a¡e individuals to whom you
22 reported during lhis time period?
23 .4. Ubn-hmm. Yes.
2,4 Q. Tell me everything you can recall
25 about your conversations ou the subject of

I Smitb 
Prgc r59

2 projections for 1998.

3 Q. lilhen did these discussions tate
4 place?
5 A Afterwe got notice that their
ó sales were $72 million for the fi¡st two
7 montbs.
I Q. And that is before the closing of
9 the üansactions, correct?
10 À Before the clming of the

1l Fansactioo.
LZ Q. Was it your belief you discr¡ssed

13 this with Mr. HÂrt privately, or was it with
L4 a largerg¡oup?
15 À Probably both.
16 Q. How manY tiñss do You rccall
77 discussing it s'ith Mr. flart?
18 À Gee, it's tougb. I guess more than
19 several.
20 Q. Do you recall over what period of
2l time you bad these conversations, what length
22 of period of time?
23 .{- Pmbably days, but that's a hazY

U guess.

25 Q. You indicated that you probably

1 Smitb 
Pagc 16l

2 the decli¡e of Sunbea¡¡ sales in the fi¡st two
3 months of 1998?
4 A" I think the focus of the discussion
5 was really what had happcned, what was going
6 to happen for the first quarter, and the
7 implications of that for the frrll year. When
I l-say thaÇ'achieving thcir projeaions for
9 the, for 1998.
10 Q. What do you recall being said on
11 eachofthose topics?
12 .{. A lot of questio¡s and theo -- a
13 lot of questions and it was basically with
14 meobers of the team, that would be the big
f5 Morgan Stanley team, focr¡s on tryitrg to find
16 these answers.

L7 Q. You participated in meetings where

18 people raised questions, correct?
19 A. Yes.
20 Q. fud lhe questioos a¡e what's
?l happened so fa¡ in'the fint quarter that
22 caused this, right?
23 A. Yup.
24 Q. What's the fr¡ll quarter going to
25 look líke?
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1 S'ith 
Ptse 162

2 A- Uhn-hmn.
3 Q. And what are the implications of
4 lhis for 1998, conect?
5 A. Yes.

6 Q. Why were you hterested in those

J things!

I A Just as part of our continuing due
9 diligence to make sure we understood what
10 happened.
1l Q. Do you recall getting answers to
LZ the questions?

13 A I recell Eetting, yes, some answers
14 to the questions Êom the team.
15 Q. Who provided answers?
16 A. I think it was pmbably Mr. Ha¡t
L7 who was the - wüere I got most of my
l8 information. And I dont know how, where did
19 he get it. And he didnt get his directly, I
20 think he was relaring from the bigger Morgan
2L Stanley team.
22 Q. Oo you recall getting i¡formation
23 from anybody other than M¡. Hart conceming
U Írriswers to these questions?

25 .4. No.

Pagc 164

f Snith
2 effort that would involve those h¡/o
3 individuals at different times and different
4 degrees of involvement as well as others-
5 Q. Did you attempt to speak directly
6 with Sunbeam younieH
7 A. I did not.
I Q. Did you di¡ect Mr. Hart to do that?
9 A ldidnot.
10 0. Do you know if M¡. Hart had any
11 direct communications with Sunbeam?
L2 A. I do not know.
13 O. On this topic I'm focusing on?
14 A" I do not know.
15 O. What do you recall Mr. Hart relling
16 you rclating to what had happened in the
17 fi¡st two months of the quarter, what the
18 expectations were for the rest of lhe quarter
L9 and what the implications were for 98?
20 .4- Itb tough for me to remember
2l speciñcalty what his contribution was to
22 that. I rhink it's more geueric, that the
23 Morgan Stanley ¿us rliligenc€ te¡rm caEe up
2l with the ânswers that I described before,
25 that the compatry was higily conñdenl that

I Smith 
Pasc ló3

2 Q. What do you recall Mr. Hart
3 reporting to you?
4 A Let oe go back þs¡s. I think
5 probably talked to Stong as well, and in
6 terms of what, wbat had happened here is

7 tha\ is that the understanding was that they
8 håd some anticipated revenues that were goisg
9 to come i¡ in the third quarter - excuse me,

10 the thi¡d montü of the quarter, the thi¡d
11 month of the quarter, and that they would
t2 make up ¿ lfi ef rhis shorfall then.
L3 Q. That's wb¡t Mr. Suong reported to
14 you?
15 .¿u I think that was a combination We
16 were doing a lot of rhis in groups of people.
17 Change in composition- So it is very
18 difEcult to recall for you exactly who was

19 at each and every one of thes€ meetitg".
20 O. But your best recollection a¡¡ you

2l sit here is that Mr. Stong said the

22 subslance of this to you?

23 A No. My recollection is that was

U kisd -- that was bits of information that
25 cåme out of the Morgan Stanley due diligence

I snith 
hgc 165

2 they were going to ma&e thei¡ - were going
3 to achieve results that were I gu"sr ahead of
4 last year, and that they felt that the rest
5 of the year would come on pretty clo6e to
6 where tbe projections that they had provided
7 us were going to be.

I Q. Those are the conchsions that had
9 being provided to yorl corect?
10 .4- Those were the concft¡sions

11 provided yes, by the company to lhe Morgan
12 Stanley team.
13 O. Do you know what factual foundation
L4 Morgan $r¡nlsy had fo¡ any of thosc
15 propositions?
16 À I ítrink we bad gotten some

l7 addition¿l information from them, the
18 oompany, showing how the projeaed sales for
19 the rest ofthe quarter-

20 Q. Did you s€e tbat infomatiou
2l yourself?
22 A- I think so.

23 O. t thought you had indicated
U previously that you undentood thÂt Miss
25 Porat wæ assigned to conduct an inquiry
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1 Smith
2 relating to some of those issues.

3 Did I misunderstand you?
4 tt Did I say that? I think lhat if
5 she was, she would have been part of the

6 ovenll Morgan $t¡nlsy team. Again I cant
7 overemphasize that it's a -- it was a huge

I commitment of resources by the part of the
9 firm. At any given time there were l0 or 20
f0 people working on it at different levels of
11 seniority.
12 Certainly Rutb was one of the more
13 seniorpeople involved and so at various

14 times she night be in lhe [ead, and sometimes
15 it's Mr. Stong or olhers.
1ó 0. With respect to the questíon what

77 had happened in the Erst two montbs of the

18 quarter, were you told by anyone in the

19 Morgan Starley team that the primary rer¡son

20 for the shordall in January and February in
2L sales was that Sunbeam had accelerated fi¡st
22 quarter revenue into the fourth quarter of
23 1998?
U A- No. What we $tere told was that
25 they were trying to sell more, more of these

l sÉith 
Pagc tó8

2 Q. At aty time prior to the close of
3 Sunbca¡n's acquisitiou of my client's
4 interests in C,olema¡ compÍrny, were you
5 advised of the facts contained in that
6 sentence?
7 A. Yes.
8 O. And who advised you of that?
9 ,4. Somebody from the team.
10 O. What were you told?
11 A. That the company had accelerated
12 the sales of grills to captu¡e ma¡ket share.
13 O. Accelerated the sale of grills into
14 the fou¡ quarter of 1997, corect?
15 d 1997, yeah.
16 a. And that the effea of tha¡ was to
17 dirninish thc sales the company had realized
18 in the fi¡st two mouths of 1998?
19 A. Yes.
20 a. You don't know who told you that?
2L ,A- No.
22 a. Do you know if it was part of a
23 group necting?
U .4* No, t dont recall.
?S a. Do you know if it was Mr. Srong

PlSe ló7

1 tuirh
2 grills, a¡d accelerated tbe sales fæter to
3 gct tbc junp on the comPetition.
4 Q. I ddot ask about the reason for
5 doing it, h¡t I æked wþther you were told
ó thât the reasoo wby Sunbeam sales in January

7 and February wete so far below 1997levels
8 was that Sunbeam had accelerated the sale of
9 products ido th€ fût¡rth qt årter of 1997.

10 .A-No
11 O. [-d me dired yoru attention to tbe

12 March 19 letter, CPI{ EJúibit 17 which you

13 haveinhontofYou
14 À Uh-hm.
15 Q. Topage 4, paragraph 68. La me

t6 read tbe first sentenæ foryou. uf.or th€

t7 period fron December Ð, LW7 through March
lE 16, 1998 cousolidated nct sales decre¿sed as

19 compared to the corresponding period of tb
2A preceding year, primarily due to tbe

2l company's new eady bruy prrogram fch outdmr
22 griüs whic.h accelerated outdoor gri[ sales

23 into the fou¡th guarter of 6scal 1997."

U Doyou see tbat statcment?
25 A Uh-tmrn.

Page 169

1 Smirh
2 who told you that?
3 A- Don't recall.
4 Q. Do you know if it was M¡. Tyree?
5 A. Don't recall.
6 Q. Miss Porat?
7 A- Don't recall.
I Q. Mr. Hart?
9 A" Dont recall.
10 O. Did the fact that Sunbea.o's sales
11 had declined so substaotially in the ñnt
12 two months of 1998, sir, as a result of
13 activities that resulted in accelerating the
14 sale of grills in the fou¡th quarter of 1997,
15 cause you to have any questions relating to
16 the tu¡¡-around claims thât Mr. Dunlap was

77 making?
18 .{. No.
19 Q. Why is that?
2A À That was because that's one bit of
2l information, and to look at it in the overall
22 coutert of what the company was doing, their
23 performance, where they - and what that
U looked li&e was goißgto happea in the rest
25 of 98 is all pa¡t of the decision.
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P!.p ¡ru

a. Did learning that Sunbeam had
engaged in activitiæ to eohance its 1997
revenu€s cluse you to believe that Morgan
Stanley needed to make further inquiry into
Sunbeam's turn-around ctaims ?

MR. CIARE: I object to the form
of the question-

A Focus of our inquiry $'as to test
the, or to 6nd out more information about
the use of these early sales to eohance, you
know, market share and total revenues of the
grills. That was the emphasis of the
inqurty.

O. Did you think thi^s was potentially
good news?

A" Didûtknowenough.
a. You didnl necessarily ænclude

that the decline i¡ Suubea¡r sales in the
fint two months of 1998 was a negative
development?

A" I didnl knowenough. And again
you want to look at this in the context of
all of the information we had.

0. In what way would a 50 petcent

t fuith 
Prsc 172

2 fi¡st two noaths of 1998 were about balf of
3 what they had been in the ñrst two montbs of
4 1997, and that the reason for that wæ that
5 Sunbeam had accelerated sales f¡om thc 6rst
6 quarter of 1998 into tbe fourth quarter of
7 t997, you thought tbat wæ poteotially a

8 positive piece of information relating to
9 Suub€am's -l0 MR. C[á,RE: I ójec-t to the form,
11 and also to the extest it misstates his prior
12 testimouy.
13 O. -- prformancc and ñn¡ncial
14 condition?
15 À Wdl, your first çe-stion before
16 was did I view that oegatively. I dont
17 think I said I viewed it positively. fuain
18 it is just aoothr bit of information that

19 comes out in this dr¡e diligence proæss, and

20 you Frt tbat together with all of the other
2l information that we bd. Ad again emphasize
22 thÊ "wen becarse we had e big group rvorHng
23 on this, coming at it Êqmnmy angles.
24 a. R¡ttitrg aside tbe prior testimony,
25 [r¡ rslring a Sa¡dalone question hcre.

Præ l7r'
1 Strith
2 decline in sales of the fi¡st two months of
3 1998 be a potentially positive development
4 for Sunbeam?
5 A I dont knowabout positive. You
6 asked me if it was potentially negativc. It
7 could be a host of thiogp tha a¡e going oa'
I Agaiq I thiok you hat'e to look at

9 a¡l of the facrs you harrc available to you to
10 æme up with any view. Very difEq¡lt I
11 think to pick out one item a¡d then make that

12 be the linchpin of ever¡hing you are trying
13 to do.
14 O. Is it your tcFmony, sir, thd
15 when you werc advis€d thnt $unbcam3 tet
16 salæ for the first ¡wo months of 1997 were

17 half of crhst they had been in the fi¡st two
18 months oî.l9ll, md that the reason for that

19 was tha Sunbeam had acceleratd - did I
?n nisspeåk?
2L MR CIARE: I think you migbt have

22 said 1997 in both prts of your quætion.
23 O. [.9 me slart ovet.
U Is it your tcrimony, sir, tbá
?S when you lcarned that Sunbeao's sales in the

Pa3c 173

1 Sûith
2 h it yoru totimony, sir, tha
3 when you learned tbat Suûb€am sales for the
4 fi¡st two months of 1997 were about half --
5 exq¡se ne, for the fint two months of 1998
6 we¡e about half of wüat they had been in the
7 6rst two months of 199?, tha the reason for
I that was that Sunbeam had accelerated first
9 q'uarter sales back into tbe prior fiscal
10 peÌio{ that you thougbt that was potentially
11 a good thing for Sunbeam?
12 A" I c,ouldtrI cüaracfcrize il. Didnt
13 even approach it as apotentially goodthing,
t4 just a potential let's find out what goes on.
15 O. Beca¡¡se it was ¡ potential concero,
16 tight?
l7 A l.lo, bccause I wanted lo find out
18 what was going on.
19 O. Were you oncerned?
20 A It ould have bees good, it æuld
2l have been bad.
A. O. Did you rhink it was potentially a

n negative development?
U A" As is many thingÞ, it could be
?S potentia[y good, potentially ba{just goes
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1 Sdrh
2 back into the rnosaic of what we are trying to
3 find out here and æccrtain what is happening
4 with the company.
5 Q. So you agree with me that when you
6 lea¡ned this inforoation, you recognize that
7 il was potentially a bad piece of
I information, ærrect?
9 ê" IdidûTknowenough. Itcould
10 have been goo4 if could have been bad.
ll . a. That is my qucstion
tZ lVee you - did you knorv?

13 A Didnt know enougb at the lime.
14 O. To know whether it was either
15 potentially good or potentially bad?

16 A l.Iot on the basis of this.
17 0. So våy did you want to make fu¡ther
18 inqu¡ry?
19 A To ñnd out.
20 O. Because it night be potentially
2l ba4 conecr?
22 A And it nigbt be potentially good.
23 My job is to fi¡d out u/hat is going on.
U 0. You wanted to find out cùat was

25 going on with respect to this palianlar

page 176

1 SÉith
2 more information relating to this for you,
3 correct?
4 A- Well, when you say for me, for the
5 firß and do what he could, yes.

6 Q. I'm tsying lo uoderstasd if you
7 spoke to M¡. Ha¡t and said we need to get
I more information about this, asking him to do
9 that?
10 ,4- You have to remember I met with Mr.
11 Hart like 50 times a day for weeks on this
12 thing, so I'm sure this would come up as part
13 of the conversatioo.
14 Q. Was the information, was this
15 i¡formation consistent with -- let me ask a
16 foundationquestion.
17 Had you received any information
18 prior to the time you learned that Sunbeam
19 sales for the 6rst two months were about
20 half that they had been the prior fiscal
2l year, about how Sunbeam was doing in the

22 first quarter of 1998?
23 A" I don't recall. Dont think so.
U Q. Do you..think this was the fr¡st
?5 i¡formatio¡ you received from Sunbeam

Page f75

I Smith
2 information because il was something
3 potentially negative with respect to
4 Sunbeam's -
5 A- Could have been potentiallY
6 negative.
7 Q. - condition and pcrformance,

I corrcct?
9 MR. CLARE: Objectioo, asked and

10 a¡swered.
11 .ru füuld have bcen potentially
12 negative.
13 O. Ib sorry, could have beeu
L4 poteûtiaüy what?
15 À Whatever you said, negative.
16 a. Negativc. Whilc we're waiting for
17 a document, sir, did you wait for M¡. Hart to
18 obtain ñ¡rther information relatrqg to lhis
L9 so you could uaderstand the potential

n significance of this disclosu¡e?
2l .4- We talked about it and agreed, yes,

22 a¡d asked him to find out as much as he

?3 coutd. And he wanted to do that as well,
U anyr/ay.
25 a. So you did ask Mr. Hart ¡o find out

Pagc l??

1 Smith
2 relating to its perforrna¡ce in 1998?

3 A- I believc so.

4 Q. When you learaed il, did you

5 believe that you had be¿n in some way misled

6 by Sunbeam Eanagcmeût cooceruing how things

7 werc going in the fi¡st portion of 1998?

I A" I did nol
9 Q. Did you think that Sunbeam

10 managemetrt should have advised you of these

11 facts carlier?
LZ À I had no opinion
13 Q. Did aoyonc express the view that

14 Sunbean, anyone within Morgan Stånley express

15 the view that Susbeam matragemenl should have

16 advised Morgan Stanley of these facts ea¡lier

L7 intheproccss?
18 A. I dont recall.

19 Q. Do you recall that Sunbeam issued a

?Ã press rclease on Ma¡ch 19 relating to the

2l statu of ib first quarter sales?

22 À Yes.
23 Q. Atrd did you have any involvement in

A thc evcab relating to the issuanc€ of fhat

?S press rclease?
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1 Snith
2 Pr The only involvement I may have had

3 was, was either on the phone or walking in
4 and out trhen a phone c¿ll was going oo to

5 discr¡ss this.
6 Q. What phoue call are you referring
'l to?
8 A. A internal Phone call-
9 Q. Who was on that phone call?
10 A. Meubers of the team. I was uot

ll directly on lhe call, I was walking in and

12 out, I had other stuffgoing on.
13 Q- This occurred before the issuance

14 of the March 19 press relea.se?

f5 .{. It is all part and parcel of that.

16 O. Do you know if aoyone other thao
L7 Morgan Stanley personnel were on thiq phone

18 call you heard part of?
19 À No, I think it was onlY Morgan
20 Stanley people.
2l O- Do you have any recollection of
22 hearing Sunbe¿m -- let me ask a more general

23 question.
U Did you have anY comnunications
25 yourself directly with Sunbeam matragement

Pagc 180

I Srnith
2 the company would issræ a ptess release that
3 you heard?

4 A. Yes.
5 Q. What do you remember hearing?
6 A- That should the company issue a

7 press relcase and what would be the impact of
I that
9 Q. So you participated in at least a
10 porrion of a conversation where there was

11 internal discr¡ssion at Morgan Stanley
12 concerning whether Sunbeam should be asked to
13 issue a prcss release?

t4 MR. CIÁRE: Otject to the form of
15 the questioq missøtes his testimony about
16 his participation.
17 A" Again ITn in and out. I do think
18 that the conc€pt of a press rele¿se wa.s

19 mentioned. I donl know if they were
2n responrling to some thoughts that Sunbcam ha4
2L some thoughts that they had or an¡hing
Z2 fuai& Itn not a good witness on that phone

23 call.
7A Q. \Yhst do you remembcr being said by

25 the paticipants in that phone call

PlgÊ 179

I Srnith
2 relat:crg to c/hat had happend in tbe first
3 qualer of 1998 prior to the issuancc of the

4 Ma¡ch 19 press relcase?

5 .{. No.
ó Q. Can you identify anY of the

7 isdividuals wbo are on the Morgan Sanley
8 tea¡n who were part of this phone call?

9 Á- Not with a hr¡nd¡ed P€rsent
10 ccrtainty.
11 Q. Who did you believe was involved?

12 .{. I woutd have imagined that it would

ß havc bccn Mike llart' JohnTyree, Bill Sbong'

14 probably Tom Br¡¡cbilt/R¡nkin, maybc somebody

15 from the crcdit department
16 Q. Did you make a¡ry stalements during

17 thephonecall?
18 .4- I don't believc so.

19 Q. WhÂt do you ¡emembcr heating

20 discr¡ssed?

2l A I rePember hcaring discr¡sse4 and

22 again ín and out kind of what we were talkiog

23 ebout, ìÀ'hat happeue4 whatb thc impaa of
U this for the ycar.

25 Q. Was there discussion about whelber

' 
Pagc l8l

I Snith
2 æncerniag tùe pros a¡d cons of a press

3 releasc and the potential impact?
4 A. I know that they discussed the,

5 discussed the press release, but it wasnl
6 there long enough or consistently enoug! to
7 pick up any ofthe pros or cons.
I Q. Whal about the Potential imPaø?
9 'A- Notthatlknowof.
10 O. Did you see a copy of --
11 [æt me show you what has previously
12 been marked es CPH Exhibit 14. tt's a oopy

13 of the Ma¡ch 19 press release that I have

14 been refening to-
15 ,4. Uhm-hn¡m.
16 Q. Take a moment to read iL
17 Did you see this press release when

18 it was issued, sir?
19 A. Ibelieveldid.
n a. Did you see il Prior to its
2l issuancc?
22 A I nay have seen a drafL
n O. Wbat do you temember about the

U possibility of seeing a draft of this press

25 release?
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Smith
À Not much. Tbe draft just before it

was firâl¡.ed, it wæ circulated among the
team members.

Q. Did you offer comments to auYone

conceming the draft?
A- I dont think so. Bul agaitr this

is from Sunbeam, rigbt? This is a Sunbeam
press release?

Q. Yes.
À I offered ûo comments to Suobeam on

this.
Q. Do you recall from whom you

received tbe drañ?
.A. No.
Q. Do you recall any discussions

r¡¡ithin Morgan Stanley relating to the draft
press rcleasc?

A. No.
Q- Did you offer comments to anyone

¡el¿ring to press release of auy sort of,
whether it was a suggestioo for a change to
it or any other observation about it?

,{. No. And again this is a Sunbeam
press release, not â Morgan Stanley press
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Pagc l{14

O. Correct -- fairly disclosed the
information that you, Bram Smitb, were aware
of on March 19, 1998 concerning the starus of
Sunbenm's first quarter 1998 performance?

A. I think I want to take a b¡eak.
I'll a¡swer that late¡.

O. No, you have to answer the question

before you take a break.
A No co 'neut theu.

MR. MARKOWSKI: Keep the camera

rolling, we ere still on the record.
MR. CI-ARE: The witness has asked

to take a break. We're going to go off the

record.
MR. MARKOWSKI: Vy'e're not going

offtüe record. It is my reco¡d and this
cfinera is going to roll until he comes back.

MR. C[ÁRE: Okay, suit yourself.
(lVitness and counsel leave the

conference room at this tine.)
O. Are you prepared lo arswer my

question, Mr. Smith?
THE WIINESS: Please repeat it.

(Record read.)

hgc 1&3

1 tuirh
2 release.

3 Q. I'm æk¡"9 not only for comnents
4 you may bave had concerning ths language, but

5 oùnervatioos you had about il.
6 A.No
7 Q. Didyou think the press release

I adequately disclosed tbe information that

9 Morgan Stanley wñ; ewå¡e of ¡sl¿r¡ng to

10 Sunbeam's 6¡st qru¡ter 1998 performance wben

1l you read it?
12 MR. CLARE: Oþedion to
13 foundation- Cro eheå{ Yo¡ cr¡n ansc/er.

14 À Tht is r.p to Srmbeam, thst is
15 thei¡ gaæmeut, have no opinion.
16 O. Myqucstion to yoq sir, is do you

17 think this p'ress release adequately disclæed
18 tbe infonnation, let me $art with yor¡ that

19 you were avrare of relating to tbe *ans of
m Sunbean's fir$ quarter 1998 performance?

2l À wb, dont you rcpeet Your çestion
22 qgain.

23 O. Doyou think th€ Sunbeam Mach 19,

L4 1998 press release ..
25 ¡ a¡¡ thinS?

Pagc 185

t hith
2 THE WTTNES: Ad wbat did I say

3 before?
4 (Ræord read)
5 .{. So I said I had no opinion,
6 Q. Isit your testimooy, sir, tbat you

7 bave oo opinion concerning whethcr the Ma¡ch
I 19, 1998 press release fairly discloeed the

9 information conceming Sunbeam's Ê¡st
10 quafier 1998 performance that you personally

11 were aware of?
L2 A. Ye.
13 Q. Tb press release contai¡s no
14 stat€ment wbaboever that Sunbeam sales is
15 January and February were below to any extenf

16 the sales in January and February of t997,
17 correct?
lE À Yç.
19 a. Cmtâins no statemeut tbat Sunb€am

20 bad aælerated reveoue from the firsl
2l qualer of 1998 iuto the foufh quarter of
22 1997, dæs it?
23 MR. CLARE: I óject. Tbe

U doqrment speaks for iself. It is a wæte of
25 time. Yu¡ can Í¡nswer.
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I Smith
2 L It docs not rclate lo that.

3 Q. [t doesnt disclose that, does it?

4 .{. No.
5 Q. Thæe a¡c facts You were aware of,

6 corecr, on Ma¡ch 19, 1998?

7 A. Those are facts lhat I was awa¡e

I of.
9 Q. Those werc facts that You were

l0 aware might be potentially sigrrificant to
1l Morgan Stanley, correct?

LZ MR. CIÁRE Objection,
13 argumentat¡ve and lack of foundation' You

14 can answer.
f5 A Those we¡e, as we discussed before,

1ó things we wanted to find out morc about'

17 Q. tæt me show yot¡ sir -
18 MR !víARKO\USKI: Do You want to

19 change the tapc?

20 TÍIE VIDEOCRAPHÊR: Yes. The time

2L is 2:06, rhis complct€s tape number 2. Thank

22 you.
23 (Par¡se in the proceedings.)

U THEVIDEOGRAPHER: Thetimeis
25 2:07, this begios apc numbcr 3 of the

Pagc t8E

I Smith
2 Q. Do you know when you received it in
3 ælationship o Sunbeam's press releæe?

4 A" My guess is bcfore.
5 Q. Did you paricipatc in any
6 discussions within Morgan Stanley relating to
7 the information contained on CPH Exhibit 152?

8 A" I bclieve I did.
9 Q. With whom did you discuss it?
t0 ,{ Again membcrs of the greater due

11 dilþence team.

12 Q. Can you identify any particular
t3 people who you have a recollection of
14 discussing Exhibit 152 with?
15 A. Asidc from Mikc Hart, the people

t6 come and go, so no.

17 Q. What do you rçcall conceming the

18 discussions that you had wíth Morgan Stanley

19 personnel relating to the information
2ß sosraincd on CPH Exbibit 152?

2l .4- Thc discussion was seeing how they
n had perfonned and wherc the sales were coming
23 from to get to their -. to excced last year's

U numbcrs.
?S Q. What conclusions did you pcrsonally

PlSe lt7
I hith
2 videotaped depæitionof Mr. Bræ Smith"

3 BY MR.IYIARKOWS(I:
4 Q. Mr. fuith, I úow You a one'Pag,e

5 dooment that ç,ell ma¡kcd as CPH Depæition
6 Bûibit Nr¡mber 152. It beüs Bate uumbers

7 r-AB 43.
S (fteman (Parenl) Holding E ùibit
I 152" document bêaring Baes ur¡mber [.AB
10 {1, mæked for identiñcatíon, æ of
11 this date.)
LZ 0. Yar testiñed eatliet, sir, lbat

13 you believe you rcæived some information

14 from Sunbeam ælating lo såles fo¡ tbc

15 batance of thc 6¡sr quarter of 1998; is that

16 cor¡€ct?
L7 A" I rtink I said for the balance of
18 tbcquaner.
19 O. UI ddDI saY tbat tbat is what

20 I meant. tln srry.
2l A" Otay.
22 O. Isthis tbÊ documenl?

23 A- Yes.

U A. Hgl did You receive this?

25 .{. Êom tbe team.

Pegc 189

1 Smith
2 aome to afrer receiving CPH Exhibit 152?

3 A" I do¡'t rec¿ll.
4 Q. Did you couclude, based on your

5 review of CPH EJùibit 152, that Sunbeam would

6 re¿lize all ofthe sales listed on this page?

7 A. I don't recall.
I Q. Did you u¡derstand that $86 million
9 of sales liited on this page as of the da¡e

10 of this documcnt had not even been ordered

l1 yet by Sunbeam clstome¡s?
12 A Ib sorry, did you ask if I was

13 awa¡c of that?

14 Q. Yes. Vlere you awa¡e that $86

15 rnillioo of sales lisæd on this page had uot

1ó even becn ordcred yet by Sunbeam crstomers?

l7 .{. I donT recall.

18 Q. Did you come to any conclusions

19 afrer reviewing this page, concerning how

20 probable it was th¡t Sunbeam would exceed its

2l ñnt quartcr 1997 sales?

22 .d No.
23 Q. Were you able to comc to any

U coochsiou after receiving CPH E¡hibit 152,

25 conceming how likely il was that Sunbeam
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I Smith
2 would exc€ed Ënt quarter 1997 sales?

3 A. No.
4 Q. Did you ask for additional
5 infonnation?
6 À I don't believe I asked for any
7 additional information.
8 Q. [f you couldnÎ come to atrY

9 conclusion after reviewing CPH Exhibit 152,
10 sir, why didn't you ask for additional
11 information?
12 A" You have got to remember that ['m
13 one of a large group and that there were
14 other people who were taking tbe lead on
15 investigating this, tellring to the company
16 a¡d then comnetrt back to the group, and that
l7 wasn't me.
18 Q. So is the reason why you didnt ask
19 for additional information, tbe fact that you
20 did¡t consider it to be your responsibility
2l to pursue this?
22 À No. The re¡¡son I didnt pursue it
23 was other people were faking the lead on
U this, had more day-to-day contact with the

25 client.

r hitb 
Pugr l''

2 phone calls with the company. I wæ not part

3 of it.
4 Q. rWbt do you know about tbose phone

5 calls?
6 ,A" Tht they were had to follow up on
7 rhis.
I Q. Doyou know wbether those phone

9 catls took place before or after the press

l0 release?

tl ,q. I üink il was befo¡e the press

12 release.

13 0. Doyou know wbo from Morgan Stanley
14 wæ involved io thce phone calls?
t5 A- Agdn a subeet of tbc team.
16 Q. Yo¡ don't know any of the people?

17 .4. Nd directly, not speciEcally.
18 O. Doyou know with whom tbey spoke?

19 ,4"No
20 0. Doyou know, dlrcr th¡n telephone
ZL calls with Sunbeam 6magement þfore thc
22 press release wæ issued coocerning CPH
23 Exhibit 151 Mmgan $r¡nley received any

U other docr¡neatary evidence concerning
25 Sunbeam's sal€s prospects for the balance of

Prge l9l
I Smith
2 Q. Do you know if Morgan Stânley
3 sougbt additional information from Sunbeam,

4 beyond the informatioo contai¡ed on CPH
5 Exhibit 152, concerning the likelihood that

6 Sunbeam wor¡ld excecd 6rst quarter 1997

7 sales?

I À I didtrt have any firsthând
9 knowledge of that
10 0. You don't know one way or the other
1l whether Sunbeam piusued any additional
LZ information on that subjed?
13 MR CIARE: 0¡ whether Morgan
14 Stanley.
15 A- Or whether Mo¡gan $r¡nlsY.
16 Q. Sorry,I orisspoke.
17 You donT have any koowledge,
18 sitting here today, whether añer receiving
19 CPH Exùrtit 152 Morgan Stanley pursued any

20 additional information from Sunbeam in oder
2l to allow Morgan Stanley to form an opinion
22 coooerning the likelihood of Sunþan
23 exceeding ñrst quartcr 1997 s¿les in the

24 first quarter of 1998?
25 À I know that there wcre subs¿4uent

Pagc 193

1 tuirh
2 the fi¡s qr¡a¡ter of 1998?

3 À lanotaware.
4 Q. Didyou ever see any?

5 ÀNo
6 'Q. IsCPH Þúibit Nr¡nber 152 the sole
7 piece of docurnentary inforuation you received
8 from Srmbeam relating to its sales prospecls

9 fo¡ tbÊ firs quarter of 1998?

10 ,{- Tothe best of my memory.
11 a. Didanyone E¡ithin Morgan Stenlsy,
12 sir, to your knowledge expr€ss doubb
13 conceining whcthe¡ Sunbcrm wæ likely to

t4 exceed firS quarter 1997 sales results itr
15 ú€ firs qusrter of 1998?

16 ANq
17 Q. Didanyone express an opinion on

l8 that srbject oûe way or tbe olher to you?

19 A- Nd thst I remember.

?ß O. Doyou remember atryone saying they

2l bad concluded tbat it wæ pmbable or likely
22 thet Sunbeam wq¡ld be able to exceed fi¡st
Z3 qrurer 199'7 sales rcsults itr th€ fust
U quarter of 1998?

E .4. I ôn't remember any idividual
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I Sûith
2 saying that.

3 Q. Did you ask for ¿¡ssuratrces on that
4 subject from aayone within Morgan Stanley?
5 À lilell, again the team was coming up

6 with the answers and that was just part of,
7 tbat was part of the proæss to talk to the

8 company about thei¡ numbe¡s and their - and

9 what lhey were, how competent, how
l0 comfortable they were in telling us this was

1l going to happen.

L2 Q. My questioo to you, sir, is whether
13 you asked the tea¡r or any partioilar Persoû
14 on the ¡çarn whether Morgan Stanley had

15 reached a conclusion that it was probable or
16 likely that Sunbeam would exceed its ñnt
17 qualer 1997 sales results in the ñrst
18 quarter of 1998?
19 A I dont ¡emember asking anY

20 specific member of the team.
2l Q. Do you remember asking the people

22 generally for their view on that?

23 A. Yes.
U O. Iffhea did you ask that question?

25 A. Aspart ofthisprocess.

I snith 
P*c t,ó

2 the conclrrsios reached?

3 A. I -- that's my recollectioo.
4 Q. But you dont temember any
5 partiorlar petson expressing that opinion to
6 yorr, conecl?
7 A. I do not.
8 Q. Did you persooally have enough
9 information that would pernit you to form
10 that opinion?
1l A No, again I was part of the bigger
12, group and not directly involved with punuing
13 this avenue of inquiry.
14 Q. So you personnlly didnt know one
15 r¡/ay or the other wbether that was a
16 reasonable conclusioo, correct?
17 À Did nothave any fi¡sthand
18 knowledge of that and was relying oo greater
19 due diligence effort of lhe ñ¡m.
20 O. Did you offcr anyone your views
2t coucerning the likelihood of Sunbeam
22 s¡cesding first quarter 1997 sales results?
23 A" I did not becar¡se I was too fa¡
24 æmoved from the direct contact with the
25 conpany to go over this partiorlar, you know,

ruc 195

I Smith
2 Q. Do you remember a specific occasion

3 where you asked tùat question?

4 .A-No.
5 Q. f!,o you remember a partianlar

ó meetinSlwhere you asked that question?

7 .{.No.
I Q. Do you remember whether you asked

9 that questiot befo¡e or after the press

10 release was issued?

1l Á, Prior to the press release.

L2 0. Do you remember someone responding

13 to your question?

14 A- Not speciñcally.
15 a. Do you remembcr receiving a

t6 resporrsc ûo yourquestion?
t7 À I renember people t^llring about the

l8 issue.
19 a. Do you remember whether as a group'

20 the Morgan Sr?nley team reached I consensus

2l that it was probable or likely that Sunbeam

?2 would exceed first quarter 1997 sdes

23 resuls?
U A. Yes.
ZS O. Do you remember that h fact was

I soith 
Pagc 19?

2 area of inquiry.
3 Q. Do you rccall that lhcre was a

4 mecting of the læveraged Finance Committee on

5 March æ, 1998 to discuss whether approval

ó would bc given ø underwriæ tbe senior loan

7 of Sunbcam?
8 À Do I remember thc meeting lhcn?
9 'Q. Y*-
l0 .{. I remember we had a meæting, I
ll donl rcmembcr for sure when it was.

12 Q. ttn going üo show yoq Mr. Smith,

13 what we have previously marked as CPH Exhibit
14 Number 76. The coyer page is a memorandum
15 dated lvfarch 19, 1998 from R.B. Smith to

16 læveraged Financc Corqmitment Comrnittee,

l7 subjcct Sunbeam, and it is a docu¡ncnt that
l8 bcars Bstcs uumbcr Morgan Stanley 25829
l9 rhrougb 2588ó.

m IU [kc You ûo look at this

2l docr¡ment sufñciently, Mr. Smilh, to tell me

22 wbether you have eversc€û it bcfore.

23 Á. Yes,Ibave-
U Q. Cån you tell me wbat it is?

25 ,{. It is tbe Comrnitmeut Committee memo
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I tuith
2 that we, that the leveraged fin¡nçp, tbe fi¡m
3 had pú together in acquiring or requestitrS

4 credit approval from the læveraged Finance

5 Com¡ninee.
6 Q. Ad th€ credit approval that is tbe

7 subject of this material is tbe senior loan

I of Sunbeam, conecl?
9 A. Is the senior loan, yes.

l0 O. Yo¡'re lhe author of the March 19

11 cÐver fûemo, coffect?

12 A I m tbc senderef rhis, yes.

13 Q. Ad your meoorandum advises tbat

14 there witt be a lrveraged Finaoce Commitment

15 Committee moetirg regarding Sunþan on

16 Friday, Mach ?nal7t3O am., corecl?
11 ,{* Yes.

t8 O. Didthar meeting in faø take

19 plaoe?

?n A I blieve it di¿ L,€{ me saY it
2L again It did take plaoe. Cæ I say it tmk
?2 plaæ oo the æth al 7:3O, I donl remember.

23 a. Didyou attend the mecn"8?
u A- Idd.
ZS Q. Nq', tþre are a list of peoPle on

l smith 
Prsc 2tr

2 migbt have had. A¡d theu there is Bill
3 Smong.

4 Q. A¡c thc members of the fæveraged

5 Fimnce Commitnent Comminee iucluded âmong

6 rhar lisr?
7 .{- Yes.

I Q. Who amoug this group was on the

9 læveraged Finance Committee?
l0 ,{- To the best of my recollection it
11 was Sipprelle, Rankowitz, Kounkos, Felix,
12 Smith, Ncwhouse wcre the core members.

13 tn additiou to that you would have

14 maybe Munger and - Itn sorry, not Munger.
15 Meguid and maybe Ralph.

16 Q. ffiy do you distisguish between

L7 those two pcoplc and tbe pcople you refened
18 to as the core group?

19 À Becar¡sc üey would come

n pcriodically to larger tra¡sactions or ha¡de¡

Zl tansactions q¡ 5snsthing. They wouldnl
22 come all lhe time. Wherees the ñ¡st ûve or
23 six tbat I neotioned there wcre therc all the

U time.

25 Q. Why werc thc other individuals

Prgc 199

1 Smith
2 the bottom of that memoranduru under the

J þç¿rlingDistribution-
4 Do you see that?

5 ,{ Ido.
6 Q. Can you tell mc who thæe

7 individuals are?

8 À Starting at thc top?

9 Q. Yes.
f0 À ù"t$t Sipprclle and Mike Rankowie
11 wcre c+head of high yield sales and nading'

12 Bill Kouakc was I rhinlr at thc time the

13 deputy head of hþb yield capital markeb.

14 Rick Felix was the heed of thc credít
15 deparmenl You have myself. Sæve Newborse

16 was at the time the head of higù yield

17 capital ma¡keb. l,eslic B¡adord was the

l8 deputybcadof thec¡edit deparunent. Joel

19 Felúnann was a senior member of 6e higÅ

n yield capiøl ma¡kets grouP. S. Browq I
2l dont remember thar Ralph Pellecchio was a

n senior lawyer. Stcve Munger was one of the

23 senior M&A professionals' Terry Mequid ran

24 IBD. Bill saders was his deputy. Am
ZS Short, I doot remembcr what ñrnction she

Pagc 201

l tuith
2 included on the distibution lisl here?

3 À Bæar¡se they were participating.
4 Normally tùc way -- I dont know specifically
5 why these fellows were, but oormaily otber
6 people world be, receive copies because they
7 were going to participate in this paniadar,
I in a partierlar læveraged Fi¡ance Commitmeut
9 Committee meetirg.
10 Rr exanple, Bill Sroqg doesnT

1l show rp aü tbe time but he wa¡ld show rry if
12 it was his dient.
13 O. Mr. &oog is sonebody who is on
14 the Su¡bean tean, ænect?
15 À Yes"

1ó Q. Tbre is no o¡e else on this lis
77 that was pa¡t of tbe Sunbeam engaÉlement teâm,

18 is thsrc?
19 A [fr'slthink56.
2A O. Wþ then a larger group than the

2l core group for purpæes of this partiorlar
22 Læveraged Finame Committee meet'"8?
23 A Tlis was not uousr¡¿l to have other

¡24 people tbere, so I cant comment o{'her th¡n

25 as a matter of fact we'd bave additional
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I Smith
2 faces there-

3 Leslie Bradford, for example, the
4 deputy head of credit, was there uost of the
5 time myway, whether Rick was there or not.
6 Q. lilho made the decision whether to
7 add additional people in this particular
8 læveraged Finance Commil6s¡1 fümmittee
9 meeting?
10 .A- I dont know. This was pretty much
l1 boilerplate.
12 O. Were you instructed to include
13 additional people?
14 r4. I was not to the best of my
15 recollection.
16 O. Did you make the choice?
17 .4. No, I dont remembcr.
18 a. lVas there something about the size
19 or Dahre of this loan that made it one where
20 a g¡oup larger tùan the core group would be
2L involved in the decisig¡-6aking process?

22 ,4- I would say that therc we¡e'- I
23 donï rh¡nk it was size per se that gol
U everybody's attention. Just a very, very -
25 what's the word, kind of a -- it was a deal

hge 20,1

1 Snith
2 during the meeting.
3 Q. These are mtes that you took of
4 things tbat were said during the l¡veraged
5 Financc Commihent C.ommittee meeting?
6 .{ Notes might be too strong a word.
7 Doodling.
I Q. But these ¿¡s writings you added to
9 this document --
10 À Yes.
11 0. - during the course of tbe
12 l-everaged Fina¡ce Commitment Committee
13 meeri.g relati"g to the review of the Sunbeam
t4 senior loan?
15 À Yes.
L6 O. And you believe they reflect things
17 rhet were being said during the course of the
18 pssting?
19 A" No.
20 Q. These ¡¡p thing5 that you wrote for
2l what ¡eason then?

ZZ A I rhink it would bc the
Zi combination, things tbat I was thinking
?A about things thåt might have beea sai4
25 thin$r to follow up on, reminders to myself.

1 smith 
Pasc 2m

2 that had a lot of visibility outside and
3 inside.
4 Q. lilere all of these people then going
5 to be rcsponsible for voring yes or no with
ó respect to this propoced credit arrangement?
7 A- Not all the people on the
I distribution.
9 Q. \ilùo would have voting rigbts?
10 A- Sipprelle, RaakowiE, Kourakos,
11 Felix, Smith and Newhouse. And then if
12 Meguid showed up, he would have a vote too.
13 Q. Do you remember what tbe voûe was
14 with respect to lhis particnlar loan, the
15 Sunbeam loan?

16 ,{. The vote here s¿5 s¡¡nimgus to go
l7 forwa¡d.
l8 Q. no you recognize the handwriting on
19 the 6¡st page of this docr¡menl?
20 A. Ido.
2l Q. Whme is it?
22 .4'. Mine.
n Q. Oo you recall when You Put rhis

U handwriting ss this document?
25 ¡ | think I put it on lhe document

I Smith 
Pasc 205

2 Q. Do you rec¿ll that - what, tell me

3 what these notes refer to.
4 A" I dont know. Don Uzzi I think is
5 somebody from the company. I dont know why
6 thst came up.
7 Q. Itsays undemeathhis *" "vP
I sales"?

9 ' .4. ffi, you have bener eyes than I
10 do. Yup. Thcn thcsc look likc ranges of
11 nurnbe¡s. So that migbt have bcen the st¡eet
12 cstimatcs and thcn in tcnns of what their
13 fint sales weæ going to be.

14 I dont l¡ow what the addition on
f5 the other side, the 21, 15 and 10 is. That
16 could be s66s things that had to do with
\7 these. And then the rest of it I dont know.
18 Q. Tþ firs eory at the top that ¡s

19 ci¡cled is the numbcr 1125, conrrt?
?fr A Yes.
2l Q. Ard the word next to that is the

n word nshortn?

23 .4. Tbât is what it looks like.
A Q. Do you rec¿ll that tbat entry
25 rclaûes to the, ûo how shortst¡eet
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I Snith
2 expectatioss for sales Sunbearn was as of
3 Ma¡çh ã]?
4 A- No, I dont recall.

5 Q. Do you rccall that at the læveragcd

6 Fiqa[cc C¡mmitmeut C.omrnittee meeting oo Ma¡ch

7 20 there was discussio¡ relatiog to tbç fac-t

8 that Sunbeam s¡les for January aod February

9 were substantially below the sales fo¡
10 January and February ol l9I7?
11, A. I bclicvethat was discusscd-

LZ Q. Who made that point?

f3 .A. Oh, I ¡hink it was - I dont know

14 who specifically madc it. Somebody f¡om the

t5 team would have brought that up.

f 6 Q. Do you recall if it was Mr. Stroug

l7 who madc that statescnt?
18 À I do not recall who brougbt it up.

19 Q. Do you recall if it was you?

20 .4- I bclicvc it was not mc.

2L Q. Do you rccall if it was Mr. Har?
22 À ldontrecall.
23 Q- Is therc anyone clsc on this list
U that itcould havcbec¡ ioyourviewotbet
25 than yor¡, Mr. Han or Mr. Strong?

1 snith 
Pasc 2tr1

2 desc¡ibed to the rbqnittee.
3 Q. Do you remember whether any
4 stafemeots were made to the comrnittee to
5 erplain the reasos why Sunbean sales in tbe
6 ñ¡st two months of 1998 were so fa¡ below
7 1997 sales results?
8 A I remember a lot of cooversation
9 about it. I think that some of the causes
10 were disa¡ssed, one of them being the sale of
11 the grilts earlier, as well as expecting
12 sales at the last balf of the month here to
13 get them close -- to get them above, excus€
14 me, where they thought they, where they were
15 last year.
16 Q. Now, there is a list of names at
tT the topof the secondpage.
t8 A" Uhm-hnm.
19 Q. Thst's ¿ 6s¡s¡¿¡d¡m to læveraged
20 Finance Cos'mittee meeting?
21 .4. Yes.
22 Q. I-everaged Finance Committee dated
Zl March 20, 1998, cor¡e€t?
U .{- Yes.
25 Q. Do you recall if any of the

PrSe 2ü,

1 Smitb
2 A- This list herc on the front page

3 may not have becn all the people that

4 attended- There may have been other folks
5 from other disciplines tbat werc there, for
6 example, like Jobn T'.rce or the credit Person
7 rvho did thc work So I dont remember

I everybody who was there, so necessarily wbo
9 brougbt it up and/or wbet fypc of discr¡ssion

10 followed and how many people participated in
11 tbat discr¡ssion.

L2 Q. Br¡ you do rccall that the

13 t,everagcd Finåncc Commiunent Cornmittec was

14 adviscd that Stmbeam sales in Jaouary aud

15 February of 98 were subsuotially below -
t6 À Ycs.
17 Q. - Sr¡nbeam sales for January of
18 Vl'.l
19 A- Yes.
m Q. Do you recall that theY were
2L adviscd that the primary reasou for that was

22 that Sunbcam had accclcrated the sale of
n first quarter produa into the fourth quarter

U ofl9fi?
?5 A I don't remcmbcr exactly bow it was

I Smith 
Prgc 2.o

2 individuats listed on the top portion of this
3 memorandum participated in the læveraged
4 Finance C-ommittee's meeting?
5 A- I don't -- I don't remember
6 specifically who's there from this group. As
7 [ mentioned before, it was a bigger, a better
I anended neet¡ng than, tha¡ the norm because
9 of the visibility. $s I think there were
10 oembers &om other groups therc. I'm pretty
11 sure theæ arc menbeñr from other groups
L2 there, but I couldnl speciñcatly tell you
13 who was and who wasnt-
14 Q. Do you r€call whether Mr. Strong
15 participated?
76 .4. Yes, he did. I do rcmember him
L7 participating.
18 Q. Do you remember if he was there in
19 person?
20 .4- I thought he was there in person,
2l but I'm not a hundred percent sure.
22 Q. He might bave participated by
23 telephone?
U A He could have pa*icipated by
ZS confercnce call,
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I tuith
2 Q. Doyou rememberif Mr. Stongwæ
3 asked for his recommendatioo that the company

a proceed with th€ senior loan?

5 A Mr. Song, wbether he was asked or
6 not advocated going fonvard with the senior

7 loan
I Q. Doyou bave any metory of Mr. Tyree

9 being prescot?

10 .{- I tbught he was also.
ll O Nw, if this mecriqg took place on

12 March 20, it's tbc day after Sunbeam's March
13 19 prss release, oorect?
14 A- Yes.

15 O. Doyou rÊcalt if l"lr. Tyree made any

16 statement - let me ask a more general

L7 question before we Set to thic partiorlu
18 meeti'g.
19 DidMr. Tyreæ or ¡ryone else, sit,
20 ever advise you that Arthur Andersen bad

2l teken tþ position that tbe statements
22 so¡tqined in Sr¡nbeamb Ma¡ch 19 press release

23 were incomplele and misleading?
U À Yo¡'rcquestiou is did Mr. TPee
25 sha¡c tbat with me?

Page 212

I stitn
2 F¡ Yes.
3 Q. Do you recall who asked you to
4 address that?
5 A. No, but it would have -- not
ó speciñcally, but it would bave been one of
7 the senior membe¡s of the committee.
I Q. One of the oore goup members?
9 A. One of the core g¡oup.
10 O. Do you recall what you said?
11 À My best recolledion is that we
12 thought it would take six to eight weeks,
13 which is pretty standard, to syndicate this
14 otrce we, once we got going.
15 O. That is the same target date you
16 gave me earlier, correÆt, syndicating the
t7 position by the ñrst part of May?
18 A- [ rhink we said the last part of
19 May. Yes.
2A O. That was your view at that point in
2L time?
22 À Yes, it was.
23 a. And you expresscd that view to the
24 members of the committee?
25 À I did"

I s'ith ''se 
2ll;

2 MR. MARKOTtrSKI: lVould you read

3 that question bacþ please

4 ßecord read.)
5 ,4-No.
6 O. You have oeve¡ hea¡d that from
7 anyone?
I .4- No, this is the fi¡st time lln
t hearing it
10 Q. Do lou rhink it was appropriaæ
11 that the læveraged Finance C,ommiment
12 Committee was advised of the performance of
13 Sunbeam in January and Febnrary of 1998 in
14 connedion with evaluating the pmposed loan

15 to Suubcam?
16 ¿ | think it was appropriate in the

17 contexl of a, the ovenll d¡s diligence atrd

18 in this part of the underwriting.
19 Q. Do you recall whetber there was any

20 discr¡ssio¡ at the læveraged Finance

2l Committee's meeting cooceming how quickly
22 Morgan Stenley would be able to syndicate its

23 position in the Sunbe¡- loar?
U .4- Yes.
?5 Q. Were you asked to address that?

PåSc 213

I Smith
2 Q. Did anyone during the course of the
3 Leveraged Finaoce f¡mrni6esl meeting raise
4 the question of defening or delaying the
5 decision?
ó A- The credit decision?
7 Q- Yes.
I .4- Not that I remember.
9 ' Q. Did anyone raise a question
10 conccrning wheúer ¡[s timing of the
1l ñnancing could be delayed so thÂt the

12 closing would occr¡r later?
13 A Idooïrecall.
14 O. Did aoyone e)çress any reseivations
15 about proceeding with the loa¡?
1ó A The vote again q¡'¿g ¡¡¡nirnsus, so I
17 think the committee was oo board to go
18 forward.
19 0. CIher than the finat vote, did
20 aqyone express any questions or cotrcre¡us

2l about proceeding tbat reflected in your view
22 a reservation about the decision?
23 A. There were pleoty of questions. I
U wouldnl classify any of them as any

25 reservations.
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I Snith
2 Q. Did anyone express eny cooc€ros
3 concerning the adequacy of the Ma¡ch 19 press

4 release as a disclosure to Sunbeam

5 shareholden?
6 .4,. I dout think that came up.
7 Q. Afler, sir, you beca.me aware of the

I substatrtial decline i¡ Sunbeam sales in
9 January and February of 1998, did you raise a
f0 question concerning the possibility of
11 defening the financing to a later point?
12 "4- Idou'tknow.
13 Q. You didntgo back to Mr. Sqong,
t4 for example, and say perhaps we should
15 comider delaying the tining of the loan to
16 Sunbeam?
L7 À No.
18 Q. Did anyone else to yow knowledge
19 make, raise such a questiou?

20 ,{. No.
2l Q. Did you have any reservation, sir,
22 about proccediry *'itb the Sunbeam loan?
23 A- No.
U Q. Did you give any thought yourself,
25 whether you expressed it to anyone or not,

I Sûith 
Pagc2ló

2 to exceed its 1997 sales rcsuhs in the ñrst
3 quarter of 1998?
4 A I thhk '¡ñether the net exceeded or
5 was off a little bit was just one of many
6 factors and wouldnt have changcd anybody's
7 opinion about whether to go forwa¡d.
I Q. Well, you knew bæed on the
9 information we sec on CPH Exhibit 152, thd
10 Sunbeam had a lot of work to do, right, in
11 order to exceed firsf quarter 1997 sales
12 results?
13 [s th¡t a fair stalement?
L4 MR CI.ARE: Objection.
15 A Sales?
16 O. Yes.
17 MR CX-ARE: Object to the fom of
18 the question.
19 O. A lot of ord€,îs to gen and a lot of
20 sales to make.
2l .{. They had to make some sales to beat
22 last yearb.
23 a. And they b¿d about 10 days to ge
U that done, right?
25 A" Uhm-hmn.

PlgÊ 215

1 Smith
2 whether it night be advisable to delay the

3 ñnancing until Sunbcam's first quarter 1998
4 results were known?
5 A.No.
6 Q. \ilhy nor?
1 ,dt. Becar¡se we the firm, big team, had

I done lhe due diligence a¡d the ftú with all
9 of thosc resouroes employed was comfortable
10 that rh¡s was the, this was a prudeat
11 decision. As part of that, but aot the front
12 line, I agreed with the decision.
13 Q. You would think it was a pnrdent

14 decision whether or not Sunbeam in fact was

15 able to exceed its first quarter 1997 sales

16 results in the fi¡st $¡arter of 1998?

17 MR. CI-ARE: I object to the form
18 of the çestion. Iln lot sure I undestand
19 what you're ¡slc"g-
20 MR MARKOWSKI: I want to make

2l su¡e l'm cleat on rhis þç¿¡¡5¿ it is an

22 important question.
?3 Q. Did you think, sir, that the loan
U lo Sunbeam was a prudent decision eveu if it
25 turned out to be the case that Sunbeam failed

1 fuith 
Pase 2l?

2 Q. Didyouknowitwæuncertainat
3 that point wbthcr Sunbeam wa¡ld have in fact
4 exceeded its ñrst quarter 1997 sales results
5 in the first quartcr of l99E?
6 ,{. Frst of all, I wænt part of the

7 phone ca[ of cheækiry with &e company; and,
8 nr¡nber two, everything's r¡ncsrtaioso who
t hu¡s"
10 [t wæ represented to ug it wæ
11 representcd lo ¡rembers of tbe tcam tbat
12 wereot on the phone call, by people wbo were
13 oo tbe phone call, tbåt the æmpany had every
14 anticipation of achieving tbe numbers that

15 they had on that piece of paper.

16 0. ìVo¡ld you thcn have prepared to
l7 endorsc going foward with lh€ Sunbeam lmn
18 oo Ma¡cå 20, silr, if you knew that Sr¡¡beam
19 wo¡ld fail to exceed íts ñrst quarter 1997

20 sales resulb?
Zl MR. CI-ARE: Otþctioo, ioconplete
?2 hypothetical æd calls for specrrlation Ycrt
23 can answer if you can.

2A .4. To¡gh to - you canl make that
25 call inayacuum. Yq¡ have toget more
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I Smiú
2 information.
3 Q. \ilhat more information?
4 À Why, how fa¡ were they off, what's

5 going on, thæc gpes of issues.

ó Q. What if thcy would have been $20
7 million short?

I A Again it's jr¡st a - out of conlext
9 like thar it's -- that doesnl mean much.

10 Q. Whst if they would have been $20

11 million short and thc primary reason that

L2 they werc $20 million short was tlut they had
f3 accelcrated first quarter 1998 sales into the

14 fourth quarter of 1997, under those

15 circumstaricÆs would you have beæn comfortabte
16 endorsing thc scnior loan to Sunbeam?

11 MR. C[-ARE: Sanr objections.
18 ^4- HypothetícåI, itb -- I donl have

f9 a view.
20 Q. You don't have aoy ability to offer
2l a view on that?

n. A No.
23 Q. Did you consider that pæsibility
24 that Sunbeam m¡ght bc $20 million short?

25 .A- Based oq what the team had found

Pagc22O

1 Sûith
2 A" Gve me a second to refresh my
3 memory.
4 Q. Su¡e-
5 A These look like -- the 118 looks
6 like it is the synergy s'mþs¡ and then the
7 bullet points below that, for at least the
8 Coleman situation, ue specific actioos or
9 events tbat were going to happen, that the
l0 compa¡¡y was going to take to rcalize the nct.
tl O. So thcc arc tbe syneryies that
12 this doq¡ment refle<ls Sunbeam will realize
f3 upoo the acquisition of Coleman company.
14 Is rhá trhat this is intended to
15 dessibe to the members of the læveraged
16 Financc C¡mmittee?
17 A Yes.
18 Q. And rhis is the -- below that $118
19 million total on page 16 is the detail
ZO øncerning the aaions or restrucfuring
21 events thal will geûerate the $118 millis¡ in
22 syneryics?
23 A, I wouldnt say the detail, bul
U bullct points wüere they think thc
25 savings/synergics is going to ome from.

Frgc 2r9

I Smith
2 out frrom the company, that while always a

3 possibility, didnt think it was an¡vhere
4 sear a probability.
5 Q. But if Sunbeam - you¡ view was

6 even thougb it was r¡nc¿rtai¡ whether Sunbeam

7 would excced its ñnt quarter 1997 sales in
8 tbe 6rst qrurter of 1998, you were still
9 comfortable recomnen<ling to tlhe menâgement of
10 Morgan Sanlcy making this lsao, conect?

11 A. Ycs.
12 Q. t t me dirpcl your attcntion to
13 page 16.

14 À Page 16 is ¡t?
15 Q. Of the March 20 memo.

1ó A Ytp.
17 Q. You scc a listing at the top of
18 thi" p"æ with a heading C.olema¡ Synerg¡r,

19 Syneryies R¡tionale 118 million?
Z0 .{. Yes, I do.

2l Q. Do you se€ several bullet points

U below that heading?

23 A- fdo.
U Q. Whet is your understanding of what

ZS thoae bullct poins rcpresent?

1 fuith 
Pasc22l

2 Q. Ad thsse were tùe synergies being
3 presented to tbe l*veraged Finance Committee
4 as tùse lhat wq¡ld pertain to tbe Colemau
5 acquisition, corrcct?

6 ,{. Yes.

7 Q. Doyou know if æy of the items
I tbst are ideotiñe{ tbe bullet point items
9 ideotified there originated with Coleman
10 æmpany m¡n¡gement?
11 .{. I wænI part to any of tbat. I
12 t¡ve noidc¿
13 Q. Doyoukaow if uy of the ideas

14 listed there origiüted with my client,
15 Cole-an (Patent) Holdings?
16 A. Nqæidea
17 Q. Doyou knon' if my of tbe items
18 lisred on the top of page 116 coacerning
19 potential Coleman synergies originated with
20 McÂ¡d¡ews & Forbes?

2l .{- Noidea
22 Q. Or Mr. Þrelman personally?

23 A Noidea
U Q. Mr. Gittes?
?S .{. Noidea.

Esquirc Dcpositioo Scrviccs
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1 Smith
2 Q. Or Jerry [ævin?
3 .4. Noidea-
4 Q. | ¡hink I mispronounced his name.

5 Jerry t-eviû.
6 Do you know who Jerry lævin is?

7 lt Yes, I do.

8 Q. fud in Ma¡ch of 1998, the fint
9 part of 1998 be was the chief executive
t0 officer of Coleman company, correct?
11 À lbelieveso.
12 Q. Did you ever have any discr¡ssio¡s
13 with Jerry l¡vin concerning potential
14 synergies?
15 .4- Not until after he was in charge of
16 the Sunbeam.
17 Q. After he became chief executive
18 officer of Sunbeam you had some discussions
19 with him about synergies?
20 A. A variety of discr¡ssions.

21 0. But prior to the ñ¡nding of the
22 senior loan to Sunbe¡m, you had no
23 discr¡ssioos witb Mr. t-evi¡ --
U .{- No discussions.
25 0. - concemingpotential synergies?

1 smith 
Ptgc22a

2 had been increasrd from 500 million to $750
3 million?
4 A. I think it came up during the

5 mceting.

6 Q. You have expresscd the view that

7 tbat was a positive devclopment with respect

I to the security that the seuior lenders had,

9 conect?
10 .4. Yes.
11 Q. Was thal is that vicw also

tZ expressed at tbe læveraged Fi¡anc¿ Commitne¡t
13 Committcc'smecting?
14 ,4" I donT know about direc-tly, but if
15 thcrc is less debt and morc junior capital,
16 thatb always, thatb always a positive from
17 the lenderb point of view.
18 Q. Iæt me direct your a$ention to
19 page?of this memo.
20 À Page2.
2l Q. lt has Bates number MS 25E31.

22 Do you sec tùat?

2j A Ubrn,hmm, ycs.

U Q. There is a box at the bonom, it
?5 says oExpected economics."

?r4lcAl3

I hirh
2 A- I æver net tbe man
3 Q. Didyou have discussions with any

4 member from Cdeman company regarding

5 poteutial synergres before tbs senior loan

6 clæed?
7 A- I úd not.

8 Q. Arybody with Coleman (Paren$?

9 A' Iddmt
10 O. O¡ Mo{ndrcq¡s &. Foôes?
11 ,4- t ddn't
lZ O. Doyou remember anyooe at the

13 l-everaged Fi¡ance Cmnittec - sf,cl¡se me.

14 Doyou remenbcr anYone ar ûe
15 Læveragcd FioaoË Cmmitmcn¡ C,omminee's

16 Eeeriñg saying tbat with rcsped to tbe

17 potcntid Coleman s¡'nergies, we're rclying on

18 C-oleman mæsgemeûl for thc conæpts or tbc

19 values æsociated with then?
n .4.No.
2l O. Doyou rccall there being
22 disorssioo at tbe læveraged Finance

23 Commitment Cmmittec's Mæch 20 meeting

U conceming the facr that thÊ ñ¡nds rais€d

25 througb the convertible debeotrue offering

1 Smith 
Pasc225

2 Do you s€e that?
3 .{. Ubm-hmm.
4 Q. Above that there is a statement in
5 typed text that reads nWe're asking the
6 comrnittee to appKrve underwriting 2 biltion
7 in senior sccr¡red cr€dit facilities"?
I A Yes.
9 Q. A¡d underaeath that thcre a¡e two
10 boxes, one with the word'Agril' bandwritten
11 i¡ and then an anow to another box that has

L2 the wo¡d nmid-May,n the words nmid-May"

13 writlen in it.
14 Do you see that?

15 À Yes.
16 O. Is lhåt your handwriting?
17 À Yes.
18 O. What is that a reference to?

19 À The syndication timetable.
20 Q. Atrd does April mea¡?
2l .{- Starting April.
22 Q. What does mid-May refer to?

23 À Mid-May when it finishes up.

U Q. fud tbat would be tbe point by
?5 which Morgan Stanley's participation in the
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I snith '.s' 
226

2 Sunbeam loa¡ would be reduc¿d to the 50 to

3 $60 million range that you refened to
4 previously?
5 ,{. Yes, that is when the syndicatioo
6 should be completed.
7 Q. Now, there is scveral notes made ín

8 or around tùe box that is labeled 'Expected
9 Economics.n
10 Do you see that?

11 A. I do.
12 Q. Are those your aotes again?
13 A. Yes, they are.

14 Q. Cån you interpret them for me?

15 A The -- | fhink this was trying to
16 go ahead end come up with or play with how
17 much in lerms of fees that Morgan Stanley

18 would make for lhe, for entering into this
19 uodenrriting.
20 Q. Atrd what docs this show?

2l A Well,let,s see. J rhink in the

22 memo it shows S-lf?to 6. My handwriting is

23 6 to 9. For whatever reason t had 5 " $'ln
24 to 9-112, just doing playing arouad with the

25 numbes iB terms of the total compensation

Prgc 228

I Smith
2 Q. Not anY portion of it?
3 A. I havenï looked through every
4 page, but certainly not the fust page.

5 Q. lkn just talking about the first
6 page.

7 Did you attend any -- did you

8 understand Morgan Stanley assisted Sunbeam in

9 connection with the marketing of the

l0 convertible debenturcs?

11 A. Yes.
12 Q. Morgan Stanley was the sole

13 underwriting with respect to the convertible
14 debentures,corrrÆt?
15 A lbelieveso.
f6 Q. And a road show was held to assist

L7 Srmbeam in marketing thæe securities,
18 conecl?
19 A- Yes.
2ß Q. Did you attcnd any of the road show

2L pr€sentations?

?2 A I donl bclieve so.

23 Q. Arc you aware of anY statements
?A made subsequent to the issuance of the March

?S 19 press releasc, by eithcr Morgan Stanley or

Prg,pm

1 Smith
2 îor us fortating40perccntofthis loan-

3 Q. Does that include, does Morgan

4 Sunley ¡eceive additional fees when the loan

5 is syndicatcd?
6 Â No,no.
? Q. Mr. Sldtb,let me show You what

I wete mæking as CPH Deposition Exhibit
9 Number 153. It's anothcr version, aÍother
10 copy of your tv{arch 19 mcmorandu¡n and aoother

11 copy of the Ma¡ch 20 memorand'rrn to ü€
12 Iæveragcd Finance e-ommiüee. Itbea¡s Bates

13 nunber Morgan Stânley 18885 through 19 *
14 erouse mc - 18942.

15 (Colenan (PuenÙ Holdingr Exhibit
16 153, documcnt b€ãing Batcs numbcr

L7 Morgnn Sanley 18885 through 18942,

18 ma¡ked for identification, as of this

19 date.)
m Q. My question, sir, is whether You
2l can identify the handwriting on the first
22 page of this exhibit?
23 À lcennot.
24 Q. It b ûot you¡ handwriting?
25 A. Not mine.

Pagc ?29

t hith
2 by Sunbeam representativeq tbat att€nPted to

3 minimize tbe siSniñcance of the March 19

4 press release o potential investors and

5 convertible dcbentures?
6 A. Nq I wæn't part of.
7 Q. Noo¡e ever reporled sucb

I statements were being made to You?
9 A. I ddnt know.
10 O- After tb'e Ma¡ch 19 press releasc,

11 si¡, did you rhiqk it was especially
12 important fc Morgan Stanley to rack Sunbeam

ú sale,s activity in the clæing days of the

14 quarter?

15 .dt I tbr¡gbt it wæ inportail to

16 conti¡ue and complete ou¡ due diligence

17 before we clce the loa¡-
18 a. Didyou gel any udated information

19 after the Mach 19 press release concerning

2t Sunbean's efforb to achieve sales at le¿st

2l as great as tbc ñrst qualer of 1997; for
?2 exarnple, a report on how many sales had been

23 made sinoe the Much 19 press release?

?l+ .4- I ônt recalt seeing anything like
25 that-
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I smith 
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2 Q. Did you request daily reports on
3 Su¡beamsalesactivities?
4 A- I did not. I donl know if the
5 team requested iL
6 Q. Did you receive atry reports bctween
7 the March 19 press release and the closing of
8 -y clicnÇ the sale of my client's interest
9 in Colem¡rn compaoy, concerning the statts of
l0 Sunbeam's first quarter sales efforts?
11 .4- I dont remember whal I got or what
L2 the team got.
13 Q. So between -- let me focus your
14 attention to the time period ['n talking
15 about
1ó Between March 19, 1998 a¡d Ma¡ch
17 30, 1998 do you recall rcceiving any

18 information couceming the status of
19 Sunbeam's sales activíties subsequent to
20 Ma¡ch 19?

2l À I dont - [ remember - ldont
22 recall getting anything u¡ritteq but I think
23 members of the teams who were spenrling time
U with the compaûy -- naybe I should have said
25 it b€fore, it wasnl just rs.

1 Sûith 
Pasel32

2 O. Did you instruC myone to cotrtact
3 any of the e¡slomers that were listed on CPH
4 Exhibit Number 152, sir, to find out uùat
5 their plans were for malcing purchases from
ó Sunbeam?
7 L t uould not, thal would not have
I been my function-
9 Q. Do you know whether anyone from
10 Morgan Stanley was asked to do thæ?
11 À ldonotknow.
12 0. Do you disagree, sir, thd on
13 monitoring Sunbeam's end of the quarter sale
14 effort should bave been Morgan Stanley's
15 highest priority a rhat point in time?
16 MR CX.ARE: I object to the form
17 of tbe question, argumentative.
l8 A Iguess Idodisagree.
19 0. Why?
m A Besusc I think rhet i5 sas part of
2l the ontinuing due ¡liligence that we were
22 pcrforming tight up until thg right up until
23 theead-
U a. As you sit here you dont have any
?S recollection of getting any information from

t hith 
P"s"rl

2 YJefoq¡sed I hund¡ed percent on the
3 Morgan Stanley efforts. We have two partners

4 here, Firs Unioq Bmkof America going
5 tbrough tbe same thing. So tbey, so

6 everybody I think is talking aboú rh¡s ând

7 wete rhinlririg about it.
I Ad I dmï æmember æy pieces of
9 pape. ü being port of any partierlar
10 cooversatioos myself with anybody from the

11 conpaûy.
tZ Q. Wdt, let me rn¡kp s¡¡Ê we're clear
13 on this Regaadless of what tbe source wag
14 whether it wæ Sunbeam, Mqgan Stanley, Baok
15 of Amcrica or FI¡sr Union or somcoûe elsB, do
16 yor rccall wþtbcr you rcccivcd any
17 information s¡hequeut to Sunbeam's Ma¡ch 19

18 p,ress release, pior to thc dciog of the

19 acguisition of my diedb inte¡cst in
?ß C-oleman compaûy m Ma¡ch 30, relating to
2l Srmbean's salcs effo'rts betwecn Msch 19 and

U Ma¡ch 3û?

23 Á" I ônt remember anything sp€cific.
U a. Doyor¡ remember anything generally?

U A"No

1 fuith 
Pasc 233

2 any souroe, ircluding the Morgan Staoley due

3 diligence tmm, relating to Sunbean's sale

4 efforts betwe¿n March 19 ad Much 30,

5 correct?
6 A-No
7 Q. Yc¡ donl have any recollection of
I that?
9 À Nq I do mL But ngnin lhe team,

10 lhe big team is there doing tbat work and I
11 have a lot of conñdence in the team all the

LZ way fron the lweraged fi¡a¡ce people to the

13 John Tyree and peo'ple Êsn lbÊ credit
t4 department, so tùat t thiDk tbe 6rm wæ ably

15 served by tbñe folls a¡d its efforts to
1ó parse tùroug¡ this.
t7 Q. Areyou awa¡e, sfu, that tbe agenda

18 pneparcA by tbe úæ diligence leam for - are

19 you f¡mili¡r q¡ith tbr úDcept of b'ring-down
20 due diligence?
2L .4' Y€EI@.
22 Q. Ad wbat does that term mean to

23 you?
U A l¡st before you dose, toget on

?5 tbe phone s/ith tbÊ cornpany, maybe sometimes

Esquirc Depositioo Scrvices
1-800-944-9454

59 (Pages 230 to 233)

16div001781



1 fuith 
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2 their auditors, to make sure and bave tbe
3 opportunity lo ask them kind of the læt
4 qucstioos, íftbere ha" been any changes from
5 wbat we all thought had been going on in the
6 last - since the last time we did it.
7 Q. \fae you âdvis€d by anyooe that
I Sunbeam's - tbât Morgan Stanley's bringdown
9 due diligence agenda was revised añer Ma¡ch
10 19 to omit the subject of Sunbean's views
11 concerning íe prospects for thc second
12 quårter of 1998?

13 MR. CL-ARE: Oþect to the form of
14 the questioq lack of foundation. I think it
15 also assumes facfs not in evidence. Yc¡¡ can
16 a$;wer.
L7 À Nq no knowledge u all.
18 0. Nosûe told you tbat the due

19 diligence team hd been told not to make
?ß inqurry inro Suobeam's views of its prospects
2l for tb first -- sÊÆoûd quarter of 1998 after
22 the March 19 press releæe was issued?

23 MR. CL,{RE; sme objections.
?4 À Nóody told me that
?S 0, Doyou think that wq¡Id be ao

Prgc ã16
1 Smith
2 Ma¡ch 30, 1998, corect?
3 ,4" I believe that's righr.
4 Q. Did Morgaa $t¡nlsy make efforts to
5 move forwa¡d with the syndicatioo process at
6 that point?
7 A Yes.
I Q. Had efforts been undertaken evetr
9 prior to the closing of the loan, to initiate
l0 the syndication process?
11 A. No.
tZ Q. And why is that?
13 A. We didnï bave enough time. lile
14 were too busy scrambling to complete the due
15 diligence, do all the doq¡mentation, complete
f6 the loan agreemenÇ which was essentially
17 before we could advance the money.
tB There was a ""te li¡e, I mean a

19 deadline, so that was tüe primary focus.
20 Once tbat was completed, then we shaped our
2l resources to putting together, to put
22 together materials to staÍ the syndication
23 of the loan.
U Q. Wheo did that start?
25 À Probably the day after we closcd

1 Smith 
Pesc 235

2 appropriate subject to drop?
3 À I ç.ould be flabbergasted if that
4 ever happened lo Morgan Stanley.
5 Q. Do you th¡nk that would be an
6 important area to keep inquiring about right
7 up to the time the loan closed?
I À I would think that would be part of
9 the contínuing due diligence process until
10 the loan closed.
11 0. So you would be shocked if that
L2 subject was specifically onitted from the
13 bringdown due diligencc agenda?

t4 À Agdn ['m not part of the

15 bringdown due diligeuce agenda process, but
L6 I would be shocked that that wasnl pan of
17 the continuing ¿us rliligence.
18 And again I have no knowledge of
19 that document tbat yourre refening to or
20 what was in or taken out.
21 Q. But you didnt participate io aoy
22 discr¡¡ision where people disct¡sscd dropping
23 that subject?
U .¡u No. No, I had oo lnowledge of it.
25 Q. lVell, the senior loan cloaed on

r hith 
Pasc231

2 the læn
3 Q. IVb ç'as responsible for tbat
4 effort?
5 À [t wa under my supervisio4 tben
6 assisted by the tean of Mr. Harç I guess Mr.
7 R¡nkin by theq æd tben we also had our two
I other banls that were '.king pieces of the
9 utuderwriting.
10 Q. Frst Union and Bank of America?
11 A. Hrst Unioq Bækof Aoerica
12 Q. Wce th efforts to syndicate the
13 loan, tbe senior loan, d¡srupt€d?
14 A- Ih sorlr, were tbey -
15 Q. Disupted? Did something happen to
16 affed the plan for completing the
17 syndication of the loa¡ by mid-May?
18 A. Yes.

19 Q. Whl was that?
20 A Wdl, we hod to -- we bad to right
2l the book rnd cootinue lo get information. We

22 were trying to remember wbat bappeûed" it wæ
23 a long time ago, six ye¿rs ago, is that bits
U of information came out and thcn we slårted
L5 getting more and more, had more and more
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I hirh
2 questions for the company back and forrh.
3 Q. Doyou recall that, do you recall
4 if somethi"g bappened that affected yow
5 objective of completing the syndicatioo by
6 mid-May?
7 A- I ônl remember specifically, hrt
8 there were, as I remember there were a series

9 of events that precluded us from going rigbt
10 when we wanted to, which in the normal course
11 would have been npo to th¡ee weeks after we
12 closedtheloan
13 O. Doyou recall that Sunbeam issued a

L4 press release oo or about April3, 1998 in
15 which it announced that it had failed to
t6 exceed ñrst quarter 1997 sales resulb?
L7 .{ I'm s¡re I saw it, hrt I donT

l8 remember what it said.

19 O. Didthât have, did that
20 atrnouncement have any effect on thg timiqg
2l for the sydication?
22 A- I rrink that it wæ part of the,
23 palt of tbc series of events. [t ould bave

U beenthe fi¡sc serics of events, Pa¡t of tbe
25 series is th€ 3rd is only four days after the

Prgc 240

Sßith
.dl. Yes.

O. tffhat precipirated that change in
the loan arrangement?

A" [¿t's see. I guess they were able
to r¿ise more oD the convertible so they
did¡t need quite so 6uçþ þank debt. We -
and I think they revised the aoount of
revolving credit they rhink ¡fisy needed, so
we were able to reduc¿ ¡[s þrnk loen
accordingly. I think that's what happ'ened
then- Plus -

0. I'm sorry, did you have some^\ing
else you wanted to say?

A- No.

O. Did Sunbeam's fißt quaÍer 1998
resulb have any beatiog on the amendment to
the credit agreÆment to reduc¿ the amouut of
the financing?

A. It was part of tbe process.

a. Did the fact that Sunbeam had
failed to exceed 6rst quarter 1997 sales
cause the banks to f€quesl Sunberm to reduce
the amount of the financing from 2 billion to
1,700,(n0,000?

I
2
3
4
5
6
7

I
9

10
l1
t2
13

14

15
16
L7
18

19
20
2t
7','

23
u
25

Pâge 239

I Smith
2 faú. So we a¡e in the Éidst of preparing
3 ou¡ offering memorandum and the rest.
4 Q. I just want to try and understand
5 what effect that annoutrcement had, if any, on
6 the timing.
7 The objective was to complete the
8 syndication by mid-May, coÍ€ct, thal is what
9 is being told to the læveraged Fi¡ance
10 Committee?
11 A- Yes.
12 Q. Sunbeam issues a press release on
13 April 3 announcing that it had failed to
14 exceed first quarter 1997 sales results?
15 À LJhm-hDn.
16 Q. That anÍouncemeot in aod of isetf,
17 did that have any effec{ o¡ your views
l8 conceroing the achievability of the May 15

19 date for completing the syndication?
20 A- Not then.
21 0. Do you recall that in the first
22 part of May Sunbeam and the th¡ee banks
23 agfeed to amend the senior loan agreement to
U reduce the ¡mount of the financing being
25 provided?

Pagc 241

I tuirh
2 A- Nq I tbink that is a simptistic
3 version of it. I think as more and more
4 information czme out etrd more and more work
5 was done that the banks goq and then the

6 company agreed to rcduce the amount of the

7 facilities.
I Q. Wbt I'm trying to uuderstand, sir,
9 is wbether -- Sunbeam, as we discnss€{
10 raised an additionel $250 million througb is
11 oonvertible debentrue?
12 A. Riúr
f3 O. \Ybt I'm tying to undentand is
14 wbcther tbat wæ tbe re¿son why tbe senior
15 loan facility wæ reduced by $300 milli64 6ç

16 wbether there was sonsrhing about thÊ

17 Suobeam's ñnarcial performance that car¡sed

18 the banks to rrduce tbc amount of the
19 ñnancing?
20 .4- ['m srry, I r¡is'nde¡sf66{ ysu¡
21 question Tb, tùey only oeeded so mrch
22 moîey to make these acquisitions and the --
23 if they were able to raise mcre mmey in the

2A convertible markeÇ then they ueeded less

25 bank debt, so ÍLs -- and tbe company made the
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I Smith
2 decision to take more of the convertiblc, and

3 so consequenüy we reduced the bank debt.

4 Q. So the reason why the bank debt, at

5 least as fa¡ as you can recall, was reduccd

ó from 2 bíllion to 1,7(X),00O,000 was the fact
7 that Sunbcam had raised additional funds

8 rhrough the convertible debcnture offering

9 and didnl need the $2 billion until the

r0 financing?
11 ,{. Ycs.
12 Q. I¡t me show you what we a¡E marking
13 æ CPH Deposition khibit Number 154, sir.
14 (Coleman (Parent) Holdings Exhibif
15 154, document bearing Bates numbcr FUNB
16 188 through 189, ma¡ked for
L7 identification, as of ûis date.)

18 Q. CPH Exhibit Number 154 is a

19 twepage documcnt that is a rnernorandum from

20 Thomas L. Molitar and Andrew J. Gamble to

2l distribution, and bears Bates number FUNB 188

22 rhrough r89.
23 I assume you have never seen this,

24 sir, but oorrect me if ltn wrcng.
25 À I have nevcr s€cn this, this is not

l smith 
Fasc 2aa

2 Q. I ç,ould like you to explain to me
3 the different items, bullet point items that
4 appear bclow that witb respea to the changes
5 to the Sunbeam senio¡ loan arrangement.
6 A Okay.
7 Q. The total credit line, you see that
I bullet?
9 A. Ubn-hm¡r.
10 Q. From 2 billion to 1.7 billion, that
ll ¡eflects the $300 million redudion we ¡re
l?. t¡lking about?
13 A. Yes.
14 Q. The seoosd item" UBOR spread, 150
15 EPSto225EPS?
16 .{. Yup.
17 Q. Cån you explain that to me?

18 A This is the L[BOR., the spread over
19 I,rBOR. So originally IJBOR plus 150 loan to
20 r rBOR plus 225 loan. Ib guessing bere
2L bccar¡se this isnl rnins, I havent seeu this
22 before, but that's how [ -
23 Q. Thatt how you inæçret this?
U .{' Uhm-hmm.
25 . Q. And tüc refcrcnce here is to lte

Page 243

I Smith
2 oneofours.
3 Q. Do you know who Torn Molita¡ and

4 fuidrcw Gamble a¡e?

5 À Ycs.
é Q. Who are they?

7 A- They worked at First Union. And

I Tom was oa the leveraged finance as corporate

9 side, corporate lending side, and Andrew,

10 Andy wæ m the syndication side.

1l Q. Didyouworkwiththcm in
12 conneútiûn with the loan to Suobcam?

13 À ldid.
t4 Q. Do you sce there a¡e a series of
15 nr¡mbcred in rhis memorandum?

16 A. Ido.
17 Q, t wa¡t to focus your attention on

18 thc second one.
L9 .{. Utrn-hnm-
20 Q. It sta¡ts with the statement "The
2l parties have ageÆd to ameud the crcdit

n agrecrnent that will r€duc€ FTJNB e4æure from

2! 600 million to 510 million,'
U Do you see that ståtement?

Z5 À tdo.

I bith 
Pasc 245

2 interest rate beiog charged?

3 A. Yeq to tbe company.
4 Q. Ad this reflects an interest rate

5 inc¡ease of about thec{uarters of a

ó percent?
7 A- It ôcs.
8 Q. Doyou recall why that change was

9 niadc?
t0 A I rlink what bagpeued bcre, I guess

11 this is reñeshing my memory a little bit, is
12 they came out with some new uumbers and new
13 projectioos a¡d so tbe barks rveÍe, tbought it
14 imporuat to chânge the rate to enbance thei¡
15 ability to 5¿ll this.

16 Q. tWht - could you move your hand

17 down from your face, sir. I'm sorry.

18 Wbt porrer did tbe banh bave r¡nder

19 thc credit agre€meil to increase ths isterest
20 rate being chargedon the loan?
2l A I qnT remember wbether we had --
?2 I dont know what oootractual right we bad,

23 but-. So thc, olr ability to get tb€m to
U agrÊe to this, I dont remember all of thc

25 bells and whistles tbat we did to make this
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I Sdth
2 happen.

3 Q. Do you remember if it was, if there

4 was, whether Sunbe¿m resisted the bank's

5 desi¡e to inoea.se the interest rate on the

6 senior loan?
7 A" I th;nk úey negotiated, but I
I dont sce resisted here.

9 Q. You believe it is possible the

l0 banl<s had the right to iryose an interest

l1 rate increæe?
12 Á" Ì.tro, I dont thi¡k so. I dont
13 ¡hink it was that casy.

14 A So you think thcre was a subsequent

15 oegotiaúon with Sunbeam that resulted in an

16 increase i¡ the interest rate?

L1 A Yes.

18 0. Wh¿ was the rea.son nóy tbe banks

19 wanted to increase tùe interest rate?

20 MR C[-ARE: Objea to the formof
21 lhe question, calls for speculation with
22 regard to the other bads.
23 MR MARKOWSKT: La me rePhrase

U the question-
25 O. Did Morgan Stanley Senio¡ Funding

Pagc 2tl8

1 Smith
2 A. WelI, I guess I would argue rhet
3 the upfrout fees were adjusted. All that
4 happened was they reduced the aoount of the

5 facility fron 2 to 1.7 and the lenders kept a

6 piece.
7 Q. Right. The upfront fees are

8 typicdly a p€rcentage of the loan amount,
9 correct?
l0 A. Right, the original comnitment.
ll Q. And here the commitment is being
12 reduced?
13 ,4. Rig¡t
14 Q. Shortly añer the loan was made?
15 .4. Uhm-hnm.
16 Q, tüould it typically be the case that
17 the uphont fees would be adjusted uuder
18 thosc ci¡cr¡ostanccs or not?
19 À Well, this is an uuusual situation,
20 so I dont knorp if there is an¡hing
2L cl¡stomary or normal.
22 The company in Canada, as you
23 probably know, reduced the amount of these

U commitments at any tims and they, as part of
25 this procqss they elected to do this a¡d

Ptgr?.r7.

1 Smith
2 suppof the increase i¡ the inlerest rate on

3 the senior loan?
4 .4- Yes, we did.
5 Q. And whY?
6 À To assist our abilitY to sell tùe

7 loan into the ma¡ket.
I Q. So it would helP Morgan StanleY

9 Senior Funding and the others banks sell off
10 their, s¿ll off portiom of thei¡ loan to
11 Sunbeam to otherbanks?
12 A" Yes.
13 Q. The last statement in this scction

14 says nOur upfront fees have been affected by
15 the facility reduction. Those are effective
16 upfront feæs, now 132 basis Points up from

11 112.5 basis poiûts."
18 Do you see that?
19 .4- Yes,l do.

20 0. Would it have been rypically the

2l case that if a facitity was reduced so

22 quickly after the loan is made, lhat the

23 upfront fees would be adjusted accordingly?

U MR. CL-ARE: Objec-t to the form of
25 the question.

1 Strith 
Pasc 249

2 that's what happened.
3 Q. Did Sunbeam save aûy money by
4 reducing the ,mount of the loan co mitment

5 from a billion 7 to -- excr¡se me, from 2
6 billion to 1,700,000,000?
7 MR CLARE: Objection, no
8 foundatiou
9 A \Ãfell, 

'ntat happened is they reduced
10 their revolving credit I grress and so they
11 didnt have to pay riny uûfr¡ûded on wùatever
12 tbey rcduæd that to.
13 Q. Sunbeam didnt draw down the fr¡ll
14 $2 billion or tbe fr¡ll $1.7 biltion
15 imm6{i¿¡çly,cone<f?
f6 A" I.¡o.

17 O. Werc there fees being charged or
18 interest beiag cha¡ged on the u¡ft¡nded
19 portion of the facility?
m À Yes.

21 O. So by reducing the facility from 2

22 billion to 1.7 billion woutd Sunbeam realize

23 a savingp on thosefees?
U A Thsy would reåtize a savings on
25 thosc fees, but the net total financing fees
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1 tuith
2 on aD ¡nnual hasis wq¡ld bave gone up because

3 of a change in the interest rates. lt wo¡ld
4 fa¡ eclipse that savings.

5 Q. Tbre is a statement - let me

6 di¡ect your attention to tbe second page,

7 Exhibit 154.

I Afta the last numbered parag¡aph

9 there is a paragnph tbât starts with tb€

10 following s€ntenoe: "As a result of the

1l ¡mendmcnts to tbe credit agreeneût, we
L2 believe that this facility will be syndicated

13 .as oriqinally erpected.o
14 Doyou see that statement?

15 A" Iô.
16 Q. Wæ that your view also as of May
tl 8, 1998?
18 A- O!, gee,I bve m idea-

19 Q. Mr. fuit4 Iln going to show you

20 wb¿t wete marking as Coleman (Puent)
2L Holdings Depæition hhibit Nr¡mber 155. It's
22 a doormeirt, it bears the cover page Sunbean
23 $1.7 Billiø Scnior S€cured Credit Facilities
U Confidential Information Memorandlm, it is
25 dated Junc 1998, and it bears Bates number

1 Smifh 
Pascz'2

2 A- Uhm-hmm.
3 Q. A schedulc, conec{? Timetable?
4 A- Yes.
5 Q. A¡d the timetable ¡eflected here is

6 the timetable for completing the syndicarion,
7 correct?
I A. Yes.
9 Q. And it starts with a lender meeting
l0 on June 9 and it ends with the closing and
11 funding on July 9, correct?
12 ,{. Yes.

13 Q. Nor', this schedule is somewhat
14 different from the one that you were
15 contemplating when the loan was approved by
16 the læveraged Finance C.ornminee on March 20,

17 corr€ct?
18 ,4- Yes, it is.
f9 Q. A.d what car¡scd this çþ¡¡¡gs ¡n

m schedule to a target of completing the

21 syndication by July 9 instead of mid-May?
n A The biggest change, as I remember,
23 was that thc company came up with a new set

U ofprojections.
?5 Q. Aod how did that affecr the timing?

1 fuirh 
Pâsc ¿tt

2 FtrNB 10440 through 10557.

3 (Cdeman(Fuent) Holdings brhibit
4 155, docr¡ment beariûg Bales number F(INB
5 10440 tbrougb 10557, maked for
6 i&ntification, as of this date.)

7 Q. Myfirs $¡estioo, Mr. Smilh, is
I whether you cart identify this docr¡neut forr

9 me.
10 ,4. It çpears to be tþ offerfug

1l mcmora¡drm that was pl togetbcr for thc
L2 syndicatioa of the $1.7 billion Su¡beam læ¡.
13 Q. Ad tbc prpæe of this wo¡ld have

14 been what?

15 A- Tb purpæo of this wo¡ld have been

16 to provide tbis idc'roation to banks and

I7 iostitut¡oml im,estors wbo arc interested in
fB buyitrg; in be¡ng part ofthe syndicate of
19 this loao.
20 O. [.d me dircct your attcntioo to
2l page m¡mber 8of thc doorment.
?2 A. thsrry.
23 0. hge number 8of the doq¡nent
U .4. Otay.
25 Q. Tbre is a calendar-

Pagc 253

I Smith
Z .{. Well, we wa¡ted to make sure, this
3 is now tüe th¡ee lenders, the th¡ee
4 underwriters, rhat they understood completely
5 what was going on, that they had a full
6 knowledge of what was transpiring here, and

7 that we felt very comfortable bascd on the
I due diligeuce and continued talks with the
9 company that these projections were in fact
10 achievable, and so we - becat¡se we wanted
11 that to stop moving around, so we had
L2 566¿thing we could incorporate into the

13 offering memo to get that into the ma¡ket.
t4 Q. As of the time this doq¡ment was

15 provided to poæntial participants in the

16 s¡ædication, was it your view personally that
17 it was still going to be possible -- well,
18 that it would be possible to complete the

19 syndication by July 9?
20 .A- Yes.
2l Q. Was it your erpectation at that

22 point in time also that Morgan Stanley would
29 be able to reduce its participation in the

U Sunbeam loan to the 50 to $6O million
25 arr¿ngemeot that you identified as your
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Sûith
objective previously?

A" Yes. And I believe it was also the
view of the other two underwriters.

O. [¡t me direct your aftention to
page25.

A 25? Okay.
O You see the second paragrapb on

page ?5 reads as follows, at least the
starting par of it. 'On May 11, 1998
Sunbeam ¡nnouncÉd the integration with
erpeded annual cost savings of $253 million
to be achieved by the middle of 1999.

"Thecompany also announced that it
expecrs to achieve incremental revenue of
$2ó5 million as a result of rcvenue
opportunities."

h you see those two statenents?
A" Ido,
O. Do you know what the source was of

the stalement here that the company expecled
to achieve $253 miltion in cost savings and
$265 million in enhanced revenue tbrough its
acquisitioæ?

A Thesou¡ce lbeüeve was Sunbeam

I
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tuirh
A I may have known thaf theq but

frankly I had forgonen ir now.

Q. Tb 253 in cosr savin5 and $265
million in revenue opporhmities, are those
syuergies from tbe three acquisitions?

Is that what this is describing?
A. I cant reuember.

0. Doyou recall that Sunbeam in the
spring of 1998 ¡qnounced that it expected to
achieve s)rnerg€s resulting from iS
acquisitions of Coleman æmpatry, Sipature
Bran4 First Alert that zuboøntially
exceeded the synergies that were estrrnated
when the acquisitions were fi¡st a¡nounced?

ÀNo
O. M(. fuitû, let meshow you whaf

we're marking as CPH Depoaitiou Number 156.
ft's a doq¡mcnt that bears thc oover page
Sunbeam 1.¿ 1,700,m,ffi Senior Secu¡ed
Credit Facilities l¡nder Mot'rg June 9,
199q ù bea¡s Bates ouober Ft NB 10583
through 10650.

(Cdeman (Parcnt) Hqt.tinF E:úibit
156, document beariry Bates number FUNB

1 smith 
Prye 255

2 because they are intimately, they, the
3 company, the issuer, intimately i¡volved when
4 they pul lhe offcring memorandum together.
5 They provided a lot of the information [n
6 fact, most of the informatioo" especially the
7 nonpublic information, this i5 ¿ nonpublic
I docr¡ment. Aûd they review all of this,
9 ofrentimes have their lawyers review it So
l0 this to tbe be.sl of my recollection came
11 right from there.
12 Q. Do you know tha| are you aware
13 that Sunbeam was worlring with Coopers &
14 Lybraad in tbe spring of 1998 ûo develop a

15 restructudng plan for Sr¡nbeam and the th¡ec
ló companics tbât it had acquired?
17 ,{- I, I was aware that tbey were
18 wo¡kiñE oo it. Ih not a hundred percent
19 sure when that happened in the March, April,
20 May context
2L Q. fue you awa¡e that it was Coopcrs &
22 Lybrand that estimated that the company could
23 expect to achieve $253 milliss in coot

U savings and $265 million in enhenced revenues
25 as a result of is th¡ee acquisitions?

r smith 
Page 257

2 10583 through 10650, marked for
3 identiñcation, as of this date.)
4 Q. Have you seen this documeut before,
5 sir?
6 ,4. Ihave.
7 Q. Can you tell me what it is?
8 A" This looks to me to be copies of
9 the slide show that we put on for the loan
10 syndicatiooneetiÍg.
11 Q. Wasaloansyndicationmeetingin
12 fact held on June 9, 1998?

13 .4. To the best of my knowledge, yes.
L4 O. Did you participale?
15 .4. I was in atlend¡næ.
16 O. lVho prepared this docr¡ment, si¡?
t7 À That's an interesting concept. We,
18 tùe banks would be puning the pages together
19 and then sending them to the company, that
20 would add an aurfr¡l lot of ib comñeûß to
2l check the veracity of the numbers because it.
22 was basically their prescntatiotr to the
n banking community, not sometbing for - it is
U their docr¡menl We assisted.

25 Q. The docr¡nent itself is actually
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asseúbled by the bankers; is thd correct?
A" Assembled I would say in terms of

pristed, in terms of reûuros, but the
information, the content, the tone a¡d all
the rest is really set by the company.

O. And the third page of the doorment,
sir?

.4. The third page?

A. ÉIas the agenda for the meetiDg?
À Yes,itdoes.
O. It indicatæ that Michael Hart at

f 3 Morgan Stanley meke the initial rcmarks and
14 also make the æncluding remarks, æm.ct?
15 A Yes.
L6 a. Do you recalt if that is in fact
17 what took place tbat day?
18 A. I beüeve so.
19 O. Dûd you spcak at all at the
7n lenders'meeting?
ZL A. I don't think so.
22 O. Do you recall how meny banlrs
23 attended?
U ,A. l.Iot speciñcally, but it was a lot.
?5 Many institutions. My gu€ss \¡'as therc were

Page 2ó0

I Smirh

2 A. Tbat would have been communicated
3 over tbe pbooe like you do for a bond.
4 Q. Mr. Smith,ltn going to show you

5 wbat we're marking æ CPH Exhibit Number 157
6 It is a two-page document, it bea¡s Morgan
7 Staoley Bates number 18702 to 703, and it
I appears to be a printout of a Bloomberg press

9 announcemeot ¡clating to the loao
l0 syndication.
1t (Coleman (Parent) Holdings Exhibit
12 l5?, docr,meut bearing Morgan Stanley
13 Batcs nu¡nbc¡ 18702 to 703, ma¡ked for
14 identific¿tion, as of this date.)
15 Q. tlave you s€€n this docurnent before,
16 sir?
77 À t dont remembcr. [æt me
18 familia¡izc mysclf here. Okay, I have seen

19 this beforc.
?Ã Q. What is ¡t?
2l A Itisa-Iguessitisa
22 Bloomberg, right? A Bloomberg arricle tbar
23 cåme out on the I ltb of June, was it,
?A regarding the loan and the syudication
25 thereof.

r fuith 
Psc2'e

2 50 to 75 between i¡stitutions both in person

3 and on thc phooe.

4 Q. Wæ it your expectation at thc cnd
5 of the bankers,me€ring tbat day that Morgur
6 Stanley wo¡ld still be able to srccessftrlly
7 complete tbe syndication of the Sunbeam lmn
8 byJuly 9?

9 A. Yc, it wæ.
10 O. Didyor rhinlr tbe baskers'm€€ríng
11 went well that day?
LZ À I tlink tbe bankers'meeting wcnt
13 6¡e. \tre had $m millis¡ worth of
14 commitmens fr,om some of tbe major
15 insti¡¡tion¡l playerg so that wæ a very
L6 nice ga¡t lo the gædicatiou
L7 O. Wb had nade initid oommitmcnts?
l8 À Tb testimoay Ib nmembering nou,,
19 my reællection might have been people lilre

2A VIGvf, Mfüll Lynch, Edon Væce, tbat t]¡pe of
2L istitutios, hrt I douf remember
22 spcciñcally.
23 O. \ilhlwqddbc the form ofthe
U commitment; howworld th¡t bave been
25 commr¡nicated to you?

r smith 
Pasc 261

2 O. You a¡e quoted i¡ this, corecf?
3 .{- It looks like it.
4 Q. Do you remember ¡rking the
5 statements attributed to you in this article?
6 .4. Yes.
7 Q. Does the article accurately
I reflect -
9 .4. Excuse me, can we tu¡n this off?
l0 MR. MARKOWSKI: Sure, we c¿o go
11 offthe record.
12 THEVTDEOGRAPHER: The time is
13 3:34 and this 6p6plq¡cs tape oumber 2.
14 (Recess taken.)
15 TI{E VIDEOGRAPÍIER: The time is
16 3:39, ttis begi$ tape number 3 of the
17 videotaped depæition of M¡. Bram Soith.
r8 BY MR. MARKOWSKI:
19 a. Mr. Smitb, we were looking at the

20 Ju¡e 11 Blunberg uticle, you bave it rigbt
2l there.
22 Do you have it in &ont of you,
23 si¡?
U A- tdo.
ZS Q. And I believe you indicated that
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I Smith
2 the statements that a¡e attributed to you in
3 this aficle accurately reflect the

4 statements that you made at the time?

5 A Yes.
6 Q. The third paragraph contai¡s a

7 quote attributed to you that reads: nlt is a
I very good fundamestal stor]¡, said R. Bram
9 Smith."
l0 Do you see thal?
11 A. Yes.
12 Q. The very fundaneotal story that you
13 are referring to there was a reference to the
14 6"r,k syudication?
15 ,q" No, I was refening to the company,
1ó to the Sunbeam story with its financial
L7 strength, cash flow, good market conditiou in
18 many brands.
19 O. [t was still your view as of June

20 ll that Morgan Stadey asd the other two
2l ba¡ks would be able to successfully complete
?2 the syndication by Juty 9?

23 A. Yes.
U O. Now, a couple of paragraphs further
25 down the¡e is a statemeut thal the company is

suith 
Pege !óa

you said, July 9.
O. Right. So the sha¡eholder lawsuir

didoT affect that in light of the
flexibility you had to sell more of the loan
to institutional investors?

A. t think it made it more of a
challcage, but it was still achievable in our
view.

O. There is also a stalement that
Sunbcam stock price had fallen more tban 50
percent and Sunbeam sha¡es were trading at
wLt2.

b you see th¡t?
A Ob,yes,[do.
O. Do you rccall that Sunbeam sha¡es

had becn higher than even $50 a share in
Ma¡ch of 1998?

A I don't recall thal, but I'll take
your word for it.

Q. The fact that Sunbeam share price
had fallen so substætially did not mean that
you would be u¡successful in your efforts to
syndicate the bank loan?

À Thd $,as not my opiaion at the

I
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r s'ith 
Prsc 2ó3

2 being sha¡ed by shareholders.

3 Do you see that?
4 A- Ido.
5 Q. The fact that there was a

6 sha¡eholder lawsuit didnt affect your
J thinking with resped to the ability of
I Morgan Stanley a¡d the other banks that
9 syndicated the scniordebt?
10 A lVetl,I tbought thal rve would still
11 be ablc toachievc ourtargets. I did
12 mention in that par¿gnph that you cited
13 before tbat it will bc a cùallenge for somc
14 lenders ûo get approval, a¡d that's paft of
15 the rcason I thought tbat it might be a

t6 challenge to get somc of the numberq
17 especially the ba¡ts to participate in this.
1.8 But we had the flexibitity of
19 iucrea.sing the terminal in B, which went to
20 the institutional market, and reducing the

2l amount that went into the bank market, so I
22 think all three of us, it would bc oursclves,
23 Fi¡st Union and Bank of America, felt that we
U would be able to achieve our syndication
25 targeb by the time advertised to, whatever

r s'ith 
Pasc 265

2 tine. Again we'te looking at rhis from a

3 senio¡ creditor's point of view. We thought
4 that the cash flow story, the ma¡ket story -
5 excr¡se me, the ma¡ket position story, their
6 balance sheet story and the rest were, Eade
7 tbis a very syodicatable loan.
8 Q. Clearly Sunbeam's shares had been

9 adverscly affected by the news that had been

10 coning out about the company since March of
11 1998, conect?
t2 A. It looks like thal
13 a. But tbe fâcÍ that its share price
14 was being adversely affected did not mean

t5 that lhe senior lending aspcct of the Ma¡ch
16 traosactions would be adversely affecled?

LT A It doesnt necessarily move in
18 conc€rt.
19 O. And why is that?
ZO A Well, becar¡se banks a¡e senior

2l sccr¡¡ed lenders, the leverage was relatively
22 low on a bank basis. The equity is the, a¡e

23 lbe owners and they uke âll of the residual

U risk"
25 So the impact of a higb stock price
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t Smith
2 ot a low slock price on the creditworthiness
3 and the casb 0ow cbaracreristics ofthe
4 company ate sonerimes not related, ofrentimes
5 not related.
6 Q. So. for example, Sunbeam's ability
7 to mainrain a $50 sha¡e price or $,f0 share

8 price wouldnt þ smgthing that was
9 uecessa¡íIy signiñcant to you in evaluating
l0 the creditworthiness of Sunbeam for the

11 pupoces of the senior loan?

12 MR. CIARE: Object to the foru of
13 the question- You can answer.

L4 ,4. When we evaluate the feasibility of
t5 doing these loans, we look at tbe balance

16 sbeet and the brsiness pocitiou cash flow
t7 and all the rcsÇ not necessarilY.

l8 Whatb going on in the stock
19 markeÇ wbether the stock go€s up or dowu is
20 not going to affect the balance sheet of tüe

27 company.
22 Q. Ttere is a statement rigbt below
?3 that undet Loan Dívisiog the heading toan
U Division.
?S Do you see that?

t hirå 
hgc268

? A- Yes, I do.
3 Q. Didthat bave an effect on the
4 syndication?

5 A. Yç.
6 Q. Inwhat way?
7 A- t#dl, that would bc a -- baving the

8 CEO be fird by the boud makæ it a¡
9 extemely challenging situation, a lot of
10 uncertainty.
11 Q. Doyou kuow why Sunbeam's board

12 determiæd that it wæ âppropriate to
13 terminaæ Mr. Dunlap?
14 MR. CL-AR.E: Otþoioo no

15 foundation, calls for speoilation.
16 ÀNo
t7 Q. Ld me sbow you a one-page
18 doctment, sir, th¡tç'a are going to nark as

19 CPH D€pcitioo Exhibit Nr¡mber 158, it bean
2Ð Bates or¡mber CPH ß9?.612 asd it is a June 15,

21 1998 a¡ticle from the Americao Banke¡. It
22 beaß the beadline nMøgan Stanley Secues
23 500 Million Commitmeot for 1.7 Billion
U Su¡be¿m l-oan "
ZS (Cdeman (Pareot) Holdings Exhibit

hte2Á7
I SEith
2 A. Yes, Ido.
3 Q. Tbe loan is divided in a $750
4 qillis¡ portion typically sold to
5 institutional i¡vesûors and a $950 millisa
6 piece tbflt is tlTically sold to baús.
7 That is something you just alludcd
8 tq correc{?
9 ,4. Yes.
10 Q. The portion from which you had

11 already received an indication of interest

12 that you refernl to earlier in your
13 testimony u/as whic[ pieae of this?

14 .{. Thc 750 millisß P¡ece.
15 Q. Atd your reællection today is that

16 you had comnitments for about 500 million of
17 that 750?
18 A- Yes.
t9 O. Had you rcceived any commitmenb
20 for the bank pieæe?

2l A" Not to the bcst of my recollection -

22 Normally the ba¡ts move mucb, much slower.
23 0. Now, two days añer rhis, on Juo€

U 13 ú. Dunlap was terminated.
25 Do You recall tüat haPPeninS?

1 smith 
Ptsc 26e

2 158, document bea¡ing Bates number CPH
3 1392612, marked for identification, as

4 of this {g¡¿.)
5 Q. Have you seen this document before,
6 this a¡ticle bcfore, sir?
7 A" Yup.
I Q. Therc are seve¡al statemenfs

9 attibutable to you in this article.
t0 Do they accurately repol the
11 statements that you made ûo the æporter?

t2 ,{. Give me a æcond a¡d lll look at

13 it Okay.
14 Q. This article is deted June 15,

15 1998. Do you know if you made your
16 stateßeoB beforc or afrer - the pending

t7 question was does the article accuralely
18 reflect tûe statenents you made to the

f9 reporter?

m A. Yes.
21 O. Do you know if You made tbose

22 statenenB before or after Mr. Dunlap wa.s

23 terminated?
U A. Donlrcmember.
25 Q. As of the time you made thesc
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I Srith
2 statemenrs to the American Ba¡ker reporter,
3 were you still optimis¡iç that Morgan Stanley
4 would be able to complete the loan
5 syndicationsuccessfully?
6 A. When wa.s he terminated?
7 Q. Ou June 13, which was a Saturday I
I believe.
9 A I think wüen you say confident s/e

l0 would be able to do this, I think inceasiug,
11 some ooocem that tüa¡'s going to be a
l2 çhallenge.
13 O. Do you know if this interview took
14 place before the oews of Mr. Dunlap's
15 termination -16 A" I canl remembcr.
11 A -hdbcendisdos€d?18 A" Canï remember.
19 O. llow did you learn that Mr. Dunlap
20 had bcen terminated?
2L A" I think I might have gotteu a phone
22 call from Bill Sbong over tåe weekend-
23 A Whæ did Mr- Stong tdl you?
U A. Thd he had bccn, that Mr. Drnlap
ZS had be¿n terminated.

I Smith 
PrSc 272

2 during this period we decided, that would be
3 the three of us, the th¡ce underwriters
4 decided to ceas€ the syndication of the loan.
5 So did that happen on rhe 15rh or
ó 16th or whenever I don't remember, but it was
7 all in that period of time.

8 Q. [¿t me show you what wete going to
9 mark as CPH Exhibit 159, it's â one-page
f0 docurnenÇ it bears Bates number CPH 1392969.
lt It appears to bc an American Banker adcle
12 dated June 17, 1998, ând ¡t bears rhe
13 headlinc "Morgan Stanley lVithdraws t¡an To
14 Sunbeam After CEO's Firing."
15 (C-ofeman (Parent) Holdings Erhibit
fó 159, document bearing Bates number CPH
17 1392969, marked for identification, as

l8 of this date.)
19 O. Have you finhhed æviewing it,
20 sir?
2L A ldi4uhn-hmm.
22 Q. Ilave you s€€n this before?
23 .4. I mr¡st bave. I dont really
24 remembcr.
25 Q. A¡e the statcmcnts attributed to

I fuith 
Prgc2?'

2 Q. Did he say anything else?

3 À Not tbÂt [, æt that I recall. Tb
4 oews wæ stunniûg and very new æd I cant
5 remember wþther tbey picked an isterin CEO
é or what tfuy were going to do.
7 Q. DidMr. Stong tell you how be had

I leâ¡aed this ¡pq/s!
9 .4- löntrecall.
10 Q. DidMr. Sûûg tell you why tbc
11 Sunbeam boûd had ta&cn this acion?
LZ ,4. Nd that I r€call.
t3 a. Didhc offer his tboqghb
L4 conccming wþ it may bave happcacd?
15 A- Nd tbal I rccall.
16 Q. Didyou and Mr. SüaDg bave any

17 disrrÑio'n aboú the effecr this wq¡ld bave

18 onthe syndicatioo?
19 A Nct thst I r€catl, hf lln sure we

n did"
2l O. DidMr- DrlDlap's termination have

22 an immediate effect on Morgan Stanley's plam

23 to syndicate tbe senior loan?

U .4. IIn ping lo conñ¡s€ a üttle bit
25 of tbc tining here, but pretty shortty or

1 fuirh 
P4c27t

2 you in thís a¡ticle acqrate?
3 À I ftrsl think sO becar¡se I'm
4 coafrscd, I dont know wùat -\is one
5 statement attributcd to me meatrs.

6 "Brr I wæld saÍ the flow of.

7 informatioo is t¡pical of today's
I lender-borrower relationship." A bener word
9 might be disappoint€4 it do€snl even flow.
10 I'm çroted lo sell down tbe loan
11 eventually, I thint that is kÍnd of probably
12 true. Am I çoæd again?

13 I ônt undershnd wbat tbe first
14 one means, I don't remember saying tbat.
15 A. Ya¡ don't remember saying'Brf t
16 would say the flsw of information is t¡apical

l7 of today's lender'bonows¡ ¡¿¡¿tisnqhipn?
lE .4" Nq od then ertainly mt junp the

19 pæition to thc ncxt sentercÊ Ih imprted to
?Ã bave made wben a better wcrd migbt have been

2l disappointe+
?2 a. Wbt about tùe såtement iolbe
23 next paragraph that "Morgan St""ley as welt

U a.s thc esy:ndicators Bækof Anerica Corp.

25 aûd Fißt Union C.orp., we¡e not giving up on
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1 sdrh
2 the deal"?
3 À That is not my statemeût.

4 Q. lt says "M¡. Smith slressed."
5 A But again it is not a quote, that's

6 the'üniter.
7 Q. Do you recall saying lo the author
I of this article that Morgan Stanley and other
9 banl<s were not gving up on syndicatioo?

10 A" I dont knowwhat not giving up on
11 the deal meåns. [t says here in my opy not
12 g"i¡g up on the deal versus oot giving up on

13 thc syndicatioû, so this is - theSunbeam
14 had ou¡ money so ít is kind of a meaningless
15 conccpt, thal statement.
16 O. Well, let me direct your attention
L7 to the right-hand olumn.
18 A ljbm-hmm.
79 O. One, two, thtee, four, fivg sixth
20 paragraph. It says "Mr. Snith said his team
2l will have to meet with Sunbeam's ncw
22 .management to dwelop a strategy. Pending
23 that meeting a trew nrn af the ma¡ket is
U likely later this year he saiú"
25 h you ¡ç6¿ll mnking that

1 sûith 
Pase2?6

2 and then, and then get ready and take it to
3 market some time later. Cant do it too much
4 in the suûrmer, so tha's what I meant.
5 Q. lrlow, Mr. L¿vin had been announced
6 as Mr. Dunlap's replacement by this point; is
7 that concct?
I A" t don't remember. ls tha what it
9 says here? Ifnot, it was pretty da¡u close.
f0 O. I'rn looking for it,I think it is
11 in herc somewhere.
12 htting th¡ aside, whether it is
13 in thc article or not, do you recall that
t4 fairly shortly, within a maner of days after
15 Mr. Dnlap was terminated, M¡. [-win was

16 identified as the new chief executive ofñcer
17 of Sunbeam?
18 A Yes, in the fourth paragraph. Yes,

19 I thought it was pretty close, within days if
20 notaweek-
2l 0. Did you have any reaction to the
22 appointnent of Mr. lær¡in as the replacemenf
23 for Mr. Drnlap?
U A. Ì{ot really. I dids't know him.
25 A Do you recall anyone at Morgan

Prge 2?5

I Sûith
2 statement?
3 A I remember alluding to the fad
4 tbat they had'o g€t to the bonom of what
5 was going on æd then try to restart the

6 syndicatioa some time, yeah.

7 Q. So your plm as of June 17, in mY
8 event, Mr. Smith, wäs to dtempt to go back
9 to the syndication market al some point itr
l0 the futu¡e?
11 A. Yes.
12 O. Did you harre any idea as of this
13 point in time how quickly you would be able

14 to do th¡t?
15 A. l.Io.
16 O. Didyouhaveany hopcconcerning
l7 how quickly you would bc able to do thd?
18 A" Any wüat?
19 O tbpe.
n A I always hæ'e hope. Remember what

2l hap¡Þned here. Drlnlap's ñred, right, thce
22 is oothing about any nuobers, so the issue is

23 who is going to bethe new CEO and what is
U going to be the uew stralegy, so we have tò
25 sort that out and see who that's going to be

Page 2Ð
f Smith
2 $ranley cxprcssing ¡¡ this point i¡ tímc

3 objcctions to Mr. IJvin's appoiltmcnt as the

4 ncw chicf cxccutivc of6ccr of Sunbeam?

5 A. Not that Iln aware of.
6 Q. Or any rescrvations about that?

7 A- Not tbat ITn awarc of.
8 - Q. Wbat, sir - mov€ to a different
9 topic.
10 What did Morgan Sønlcy Scnior

11 Funding do to attcmFt to ass€ss the potential

72 synergics that Sunbcam could rcalizc by

13 acquiring Colema¡ comPaaY?

14 .4. Morgan $t¡nl6y Scnior Funding --

15 let's scc - took advantagc of what thc

16 fi¡m's effort had bccn oD trying to

17 urderstand thc syne¡gics.

18 Also al thc timc wc wcrc exPlodng

19 lhc syncrgy of poteotial with the other two

?ß undcrwriting ba¡kq bocausc again all of the

2I due diligcncc rcgarding thc loan was done

?2 with them as n'cll.
23 Q. Do you agrc€ that lùc cvaluation of
24 potcoti¡l syncrgies when combining two

25 companics, like combining Sunbeam and C.oleman
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1 fuitb 
.'sel?'

2 company, is higily dependent on the plans of
3 management?

4 A. Tb synergy sitrategy and plans and

5 the exea¡tion would rely e¡ ¡þs nan¡gemenl
6 yes.

7 Q. So, for exanple, wæ Morgan Stanley
I Senior Funding in a position where it could
9 independently assess the pofential synergies
l0 that Sunbeam could achieve by combining
11 itself with Coleoan company?
LZ .4- Mcgan Stanley, the other two banks
13 would probe the management and ask questioos
14 os th€ir synergy pl¡nc, remember thosc are

15 their plans, and therefore test, æk
16 questiom to them about their ability to
17 exeqrte it, lbose synergics on the timetable
f8 g"en.
19 O. So Sunbeam developed its plan for
20 çpnþining itself with Coleman, con€ct?
2l A Tbt is normally ùow il waþ and

22 to the best of my recollecio¡ tbat is bow ít
23 worked bcre.
24 O. Ad they told Møgan Sønley wbat
ZS their e:çectatiotrs were witb res@ to

Prgc 28t)1 tuirh
2 took with the Lrveraged Frnance Comminee
3 concerning approval of the senior loâtr to
4 Sunbeam, did you place any weight at all oo
5 any information that Sunbeam or Morgan
6 Stanley had received from Mr. L¿r¡in
T concerning potential synergies?
I MR. CLARE: Otþction, foundatioo.
9 ,át Nct tbåt I'm awa¡e of.
10 a. Do you bave any basis today, sir,
tl for saying tüat Morgan Stanley Senior Funding
12 was defrauded as a result of false statemeûts
13 made either to it or Morgan Stadey or to
14 Sunbeam, by Jerry l-cvin conceruing potential
15 synergies?
16 MR. CI,ARE: bundation, calls for
t7 alegalconclusioo.
18 .A. I mis€d thaÇ could you read that
19 back to me.
2A O. Ill stat€ i¡ ¡gin, sir.
2l Asyou sit here today, &i you have
22 any factual basis for - let me sta¡t ovcr.
23 Asyou sithere toda¡ sir, doyou
U believe tbat Morgan $t¡nley Senior Funding
25 was defrauded as a result of $atements nade

Prgè 279

1 Smith
2 potential cæt savings, correú1?

3 ,4- AndFirst Union and Bank of
4 America-
5 Q. Do you know if auy of Sunbea¡n's

6 plans were estirnates of potential cæt
7 savinp dependent upon ideas or information
8 that S¡mbcam obtained from Coleman company?

9 À lbave--
l0 MR. CLARE: Otjection, formdatioq
11 call for speculation. You c¿n answer.
12 .4. lhaveno idea
13 THE fVffNESS: Scrry.
14 Q. Did you have any discussions

15 yoursclf with Sunbeam on thc subject of
1ó poæntial synergies p,rior to the ñrnding of
L7 the senior loan?
18 .{. I &nt believe so.

19 Q. Di{ do you know if Mr.llar d¡d?

m .{- I dont know.
2L Q. Did M¡. Hâr ever tell you that
n Suubcam's plans for potentiat cæt savings

73 had originated with Mr. t.evin?
V+ À I dont recall that
25 Q. In connection with thc pæitìon you

I Strith 
Pagc 281

2 by Jerry fævin to either Sunbe¡m, Morgan
3 Stanley or Morgan Stanley Senior Funding
4 concerningpotential synergies that Sunbeam
5 Bight realize by acquiring Coleman?
6 MR CIARE: Sme objeclions.
7 A" I have no idea
I Q. As you sit here today, sir, do you
9 believe that Morgan Stanley Senio¡ Funding
f0 was mi^sled by a¡y stalemeuts made by Jerry
11 lævin to Morgm Sønley, to Sunbean, or to
12 Morgan Stanley Senior Funding concerning
13 poteûtial synagies?
14 MR CX,ARE: Same objections.
15 A No idea
16 a. Mr. Smith, let me show you what
L7 wete na¡king as CPH Depæition Exhibit
18 Numbc¡ 160, it is aone-page do<¡¡ment that
19 bears Bales nr¡mbcr Morgan Stanley
20 confidential 3143.
2l (õteman (Parent) Hol/rings Exhibit
22 160, doorment bearing Bates number
23 Morgu Stanley coofidential3143,
U m¡ked for identification, as of this
25 dae.)
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I Smith
2 Q. Have you ever seen this document
3 before, sir?
4 A. I dont k¡ow. It doesn't look
5 familia¡.
6 Q. Pr¡t aside the handwriting. Have
7 you ever seen the typed portion of this
I document before?
9 A. Yes, I guess f did. I guess I
10 have.

11 A. lilhen was that?
LZ A. I saw it yesterday. A¡d I canT

13 remember if f saw it when, during the
14 transaction.
15 O. As you sit here today, you have no
ló recollection of seeing this during your work
17 in February and March of 1998?
18 .4. No, not r€ally.
19 O. Do you reægnize the handwriting?
?ß .A- No.
2l O. Looking at the, this list of 15
22 items, si¡, -
23 "4- Yes-
U a. - do you know whether in
?5 connection with Morgan Stanley Senior

Pagc 284

t Smith
2 Morgan Stanley had rcceived from Coleman
3 relating to potential synergies wæ gossly
4 overstated?
5 MR. CI.ARE: Objection to form and
6 fou¡dation.
7 A. I have no idea.
I Q. Now, you indicated that the
9 syndication was pulled &om the market upon
10 Mr. Dunlap's terminatioo, conect?
1l ,4. [t was shortly thereafrer, the

t2 Monday or Tuesday afrer the weekeud.
13 a. And the re¡ìsoû for pulling the
14 syndication from the ma¡ket was Mr. Dunlap's
15 terminatiou, correct?
16 .4" That was the, that was tbe

17 catalyst.
18 0. It didoT have anything to do with
19 any information tbat Coleman company had
20 provided to Sunbeam or to Morgan Strnley
21 relating to potertial synergies, did it?
22 À No, not that I was aware of.
23 0. Your decision to pull the
24 syndication from the market didnt have
25 anything to do with any information rhat you

Plge 283

1 Snith
2 Fundingb evaluation of potential synergie+
3 that any of tbe items oa this list were tâken

4 into account?

5 A I really dont know.
6 Q. Yan have oo knowledge that they
7 were, conect, sif?
I .4. I hve no knowledge thy were, I
t have no knorledge they werenT"

10 O, Doyou bave any information to
11 suggesl thål the items oD this list in any

12 way affected tbe pnce tbat Sunbeam paid for
13 Coleman æmpany?
14 MR. CI-ARE: Oþection, m
15 fou¡datioo.
16 À Nqmidea
l7 O. Doyol have any basis for believing
18 thåt tbe ite¡os on tùís list were critical to

19 Su¡bean's ass€ssment of Coleman's fair
m acquisition vah¡e?

2l Mr- CLARE: $ne objection
22 A- Noidea
23 O. Didanyone from Mmgru$t¡nleY or
U Morgan Stanley Senior Fmding ever zuggest to
25 yoq sir, that information that Sunbeam or

1 Smith 
Pesc 285

2 ha( ycu or aßyone clse from Morgan Stanley
3 had received û,om tbe Coleman company related
4 to the syncrgies?
5 À Nq itdid not.
6 Q. Did you ever express to anyone that
7 lerry L¡vin should not continue to serue as

I thechief executive officerof Sunbeam

9 tbcause he had exaggeraæd the potent¡al
10 synergies that Sunbeam might achieve by
11 acquidng Coleman company?
12 ÀNo
13 Q. Ilo you have any knowledge
14 conceming wbat synergies Srmbearn in fact did
15 realize as a result of acquiring Coleman
16 company?
17 .{- I do not.
18 Q. Do you have any r€ason lo bclieve
19 öat Mr. Pcrelman a¡d others at McAnd¡ews &
m Forbes did not expect Sunbeam lo achieve

2L substantial sync¡gics from C-oleman company?

n A- Did you say did not?

23 a. IU ask the question over.
24 Do you have any reasoû to believe

25 that Mr. Pe¡elrnan or others at McAndrcws &
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1 Sdrh
2 Forbes or C¡leman (Parent) Holdings did not
3 expcct Sunbean to achieve substantial
4 synergies as a result of its acquisition of
5 Coleman company?
6 MR CLARE: Objection, calls for
7 spcculation.
I A. t really have no idea.
9 Q. My question is whether you have any
10 reason to believe that today?
1l A. I ha¡e no reason to believe that
12 today.
13 a. In yow ærnmunications with the
14 banken at Bank of Ame¡ica or First Union,
15 did you wer indicate that the synergy
f6 ñgures that MSSF was rclying upon in
17 ænnection with evaluating the senior loa¡ to
18 Sunbeam had originated with Mr. t-eviû?
19 A I dont bdieve so.
2A O. Or the C¡lemen compaoy?
2l A. I dont bdieve so.
22 O. Or with McAnd¡ews & Forbes?
23 .4. I donl bdieve so.
U O. Or witù Coleman (Parent) Hol¡lings!
25 A I don't bdieve so.

s@ith 
P¡s" ¿88

.4- ldo.
Q. And youte listed as ar attcûdee,

do you sce that?

A. I do.

Q. Do you rccall attending a bank
mecting on tunc 19 with represeotatives of
McAndrcws & Forbcc Mr. L¡vin?

A Had a lot of meetings and my gucss

is I was probably thcrc.

Q. Do you recall attending a mceting
shortly aftcr Mr. Dunlap's termitration at

McAndrcws & Forbcs offices in þ{enh¿1¡¿¡ wherc 
.

Mr. Herq Mr. Smith, with you, Mr. Rankin and
Mr. Kitts wcrc prcscût from Morgan Stanlcy?

.4- I rcmeobcr going to McAndrews &
Forbcs that wcck. I couldnl swcar that
thosc wcrc thc fcllows i¡ attcodance.

Q. Mr. Smitå, let mc show you wbat

wetc going to oark for idcntification as CPH
Exhibit Numbcr f62. It's a documcnt that

bcars Morgan Stanley Bates number 26E988
thmugh 891 and it's a Bank of Amcric¿
letterbe¿{ mcmoraodum from Dei¡drc Doylc to
John H. Sh¡nnaha¡.

1
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PrSc ?87

1 Smith
2 Q. Mr. Smith, let me show you what
3 we're going to ma¡k as Coleman (Pa¡en$
4 Exhibit 1ó1, a thrcc-page document, it bea¡s

5 Bates number CPH 1010442to 4l'l'.
6 (Coleman (Parent) Holdingr Erhibit
7 túL,document bearing Bates number CPH
8 1010442to 444, ma¡ked for
9 identiñcation, as of this date.)
l0 Q. E¡rlier today, sir, you \¡'ere

11 attempling to recall the name of someone at

12 McAnd¡ews & Forbes uamed lrwin.
13 Was that Mr. Engelman?
14 A. I believe so. Isnt he the CFO?

15 Q. The rcason tTn trïing to ass€( is
16 thiq is a mcmo from ¡,1¡. F.ngclrnan to M¡. Iævin
t7 couceming plans for a bsnk meeting on June

18 19.

19 Do you see that?
m À Yes.
2l Q. And there is a list of attendees

?2 that are anticipated to have attended that

23 mecting from Morgan Stanley, from Bank of
U Amcrica and from Frst Union.
25 Do you see that?

Page 289

1 Smith
2 (C-oleman (Parent) Hotrlings Exhibit
3 L62., docr¡menl b€a¡iry Morgan Stanley
4 Bates number 268988 through 891, muked
5 for identificatioq as of this date.)
6 Q. I'm no¡ going to ask you to read

7 the whole docr¡mesÇ sif, but ['m going to
I refer you to a couple of enaies in this

9 documenl
10 The E¡st setrtence indicatæ this

1l is a report on a meeting held by Mcándrews &
12 Forùes officcs ou June 19E. Representatives
f 3 of Bank of America, First Unioo and Morgan
t4 Stanley attended.
15 Do you see that statement?
16 À Ye.s,Ido.
t7 Q. And there is a list of McAndrews &
tE Foùes participants.
Lg Do you see that?

20 .4. Yes,I do.
2l Q. Does this æfresh your recollection
22 concerning your participation in ¿ nseting at

23 McAnd¡ews & Forbes offices oo June 1998?

U Mr. Gitt¡s, Àft. Irvrtr, Mr. Shapiro,

25 Mr. Engelmar¡ Mr. Slotkin and Mr. Lipton of
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t hith 
hsc2e'

2 Wachtel Lipton were preseut?

3 A"Ya.
4 Q. Isit your recollection now th¡t
5 you were in faci present at that meeting?

6 A Ye. I tbought you were refening
7 to a different meeting. I doot remember
I K¡tts, ¡sr s¡¡mple, being at this 6s€t¡ng.
9 Q. Doyou recall - put the docr.rmenl

l0 down for a secon{ si¡.

11 Doyou recall at this ss€ting that
L2 Mr. I-errin ad&ess€d his views of a"alysis

13 that C-æpers & Lybrand bad done for Su¡rbeam

14 relating to potential synergies or cost

15 savings that Sunbeam might realÞe tbrough
16 the combination of Sunbeam a¡d Colema¡
17 company?
1g A DoI remember him ommenting on it?
19 O. Yes.

20 A- Yes.

2l a. Wht do you remembe¡ Mr. L¡r¡in
22 saying?
23 À I rtink - it is a loog time ago.

?A I think be bad doubts about how realistic
ZS thæe were.

P4c292
t hirh
2 A- I rlink I do.

3 Q. Ad thet tbe compaay was going to
4 reñ¡se to pay C,oopers & Lybrand's fee?
5 A. I tlink I heard that ¡6. I think
6 I bea¡d thal too, yes.

7 Q. Ad the company was considering an
8 action to recov€r the fees that Coopers &
9 Lybrand had been paid?

l0 A [ ônt know about tbat.
11 O. Ad did you understan4 sir, &om
LZ ao¡hing Mr. t.evin bad said conceming
13 Cæpcrs & Lyôrand's study, tbat M¡. l¡r¡in was
14 expressing ttp view that information or ideas

15 thåt b€ bad provided to Sunbeam concerning
16 potential synergies before the acquisition
t7 tmk place were ín aoy way exaggerated or
18 un¡easonable?
19 .{- I ònt rememþ¡ him addressing
20 that issue.
Zl O. Wbn you left the meeling did you
22 think that [\,t1. I5'in had confessed to
23 misleading Morgan Stanley --
U MR. C[,ARE: Oþction to form.
25 O. - ¡dati"g to potcntial synergies?

l fuith '',e 
zel

2 O. Doyou remember wbat words he ¡¡sed?

3 ANo
4 Q. Doyou remember how stongly he

5 exptessed his doubts?

6 ANt¡
7 Q. [.d me dired your attention to the

I bottom third of thc first page of Exhibit
9 t62. It starts out, tþre is a b'ullet point
10 that starts'[n reviewing Duolap's 1998 EPS

11 expccrations for Sunbeam'?
12 À Yes.

13 Q. I wo¡ld like you to read begi'tniry
14 there though the bottom of the page.

t5 A" Ohy.
16 Q. Dcs this ref¡esh your reællection
t7 at all on Satemenb made by Mr. L,evin

18 conceming his views of tbe C.oopers & Lyb'rand

19 syûergy æalysis?
m A. Nd realty. I jrst remembered at

2l the meeting be wæ pretty derogalory toward
22 the wbole thing. t really cant say that it
23 does jog my memory.
24 Q. Doyou r€catl being advised tbat

?5 Cæpers & Lyörand had been ñ¡ed?

Fage Ð3
t hith
2 A- I hd no, uo view oo that. I
3 wænt part of the origiml synergy
4 discr¡ssion way back wbn He didnt comment

5 here to th€ best of my recollection.
6 Q. ITn æking what your take-away was

7 from tbe meeti'tg.
E Wbn you walked out did You think
9 tÍat Jerry lævin jrst told r¡s thât he misled
10 Morgan Stanley o¡ Sunbeam concerning the

11 poæntial s''neryes tbat Sunbeam migbt
L2 achieve by acqu¡riry C.oleman ompany?
13 A. Tht $,as not my impression
14 Q. et ay poi4 si¡, after Mr.
15 Drmtap's termi¡ation were you advised that
16 Colema¡ (Parent) Holding wanted to rescind

l7 the sale of its interest in C.oleman company,

18 get tbestockback?
19 À I tli¡kso.
Z0 Q. S[ht do you recall about that?

2l A Not mrrh. Bæicatly what you said,

22 thât is u¡hat tbcy wanted to do.

23 Q. IVbt was Morgan Stanley's or Morgan
U $tenlsy Senior Funding's pæition with
25 respe{t to wbether that was an advisable
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thiog to do for Sunbeam?

MR. CLARE: Object to the form.
À I donl remember.

O. Do you recall Morgan Stanley or
Morgan Slanley Senior Funding taking the
positiou tbat Sunbeam should reñ¡se to
resci¡d the acquisition of Coleman company?

À No.
a. Do you recall coming to the

conclusiou that it would adverscly a-ffea
Morgan $tqnlsy Senior Funding's exposure oo
the senior loan if Sunberm ag¡eed to rescind
the acquisition of my client's interest in
C.olema¡?

A No, I dont remember.

O. When, sh did Morgan $t¡nlsy --
lel ne ask a foundational question.

Tbe Sunbeam seuior loan has never
been syndicated; is that corIect?

.{" Tnrc.
A Wben did you fin¡lly conclude that

it would not be possible to syndicate the
senior loan?

A. I doo't know if I had posed it that

I
2
3
4
5

6
7
I
9

r0
11

t2
13

14

15

16
t7
r8
19
20
2l
22
23
24
25
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Snirh
A. I doot remember.
O. Do you rhink it was sometirne in

1999?
.A- It nigbr have beeu.

O. lt night have been later rhan that?
À I dont rhink so. probably

mid-99.
0. Did you have any continuing

respousibility for mooitoring the Morgan
$r¡nlsy Scnior Funding loan to Sunbeam afler
the loan closed in March of 1998?

,A- The monitoring at lvlorgan Stanley
somebody covered for it.

0. Did you have any çsstitr'ing
respoosibility of any sort after March of
1998 relating to thc loan?

.4. Yes.
Q. \ilhat was that?
.4- That was to - you said afrer

Ma¡ch, so of cou¡se go througb the
syodication, restructuring, probably said
syndicaæ iq pull it, talk to rhe orher
banks and to thc - to L¿vin about whât might
be -- wbat might b€ done, series of

I
2

3
4
5

6
7
I
9

10
1l
L2

13

t4
15

r6
17

18
l9
20
21
22
23
u
25
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1 Smith
2 way. I think probably cane to the conch¡sion
3 you couldnt syndicate it in 98, sometime in
4 the fall, aad I donï know wheo we, when I
5 decided that it would bc very problematic to
6 syndicate it in its current form.
7 Q. Do you recall *,hether you still
8 thought throughout the cou¡se of 1999 thst it
9 nighl be possible yet to complele tbe
f0 syndication of the loan?
11 A I didtr,t rhink it would be poasible
12 to syndicate the loan in the format that we
13 had"

14 Q- nn¿ what do you meil by "the format
15 tbat we h¡dn?
16 A- As an all senior baok deal.
17 O. What alteratiou did you lhink would
18 be necassary?
l9 A. t didû't know what would worþ but
m I kuew lhat you could¡t scll that 6I¡çþ þ¡n¡(
2l debt into the bank market, so that the ba¡k
22 debt wa.s reduced by a form of, by form of
23 capital markets, high yield or somerhing.
U Q. 'Wùeo did you come lo thal.
25 conclusion?

l fuith 
?asc'e'

2 amendmenb and waivers, then my involvement
3 lessem as the credit folks and Mitch Fetrick
4 get mo¡e asd more involved
5 Q. Mitó Peüick's involvemest was on
6 behalf of thc c¡edit departurent?
7 A- Nq it wæ on the part of the füed
I incomeihig¡ yield department. He bad some,
9 good experience on wøkoutg so tbÊy wanted
l0 to take advantage of that because f migrated
1l ftom a disribution exercise to a r€covery
12 phase.

13 O. Didyou ever comounicate in *titing
14 afrer March of 1998 relating to tüe Sunb€am
15 loan?
1ó Á. I ônt believe so.

17 O. Didyou ever comm¡micate by E-mail?
18 À I ônt believe so.

19 a. Didyou ever rcoeive 6-6eils after
?ß March of 1998 relating to tbe Sunbeam loan?
21 A" I ent recall.
n, Q. Isit pæsible that you did?
23 .d I $ess some pmsribility.
2A O. DidMøgan Stanley Scnior Funding
?5 bave any sort of system fcr rating the loa¡s
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1 Smith 
Prsc 2e8

2 in is portfolio?
3 A" That was a credit department
4 function, so I do¡t recall. I mean if it
5 was, it was a credit department funoion and
6 I dont recall.
7 Q. You dont recall whether there was
8 a rating systen ofany sort?
9 .4. Right.
10 0. Do you know if the Sunbeam loan had
l1 some initial sort of rating or evaluatioo
12 from the credit department when you 6rst
13 met?
t4 À Not specifically, but as part and
15 parcel they would sign off and have to say
16 that they were okay. I don't -- I c¿¡'t
t7 recall what, if any, rating they put on it
f 8 because I don't remember when the rating
19 system sterted there.
?ß Q. Before you left Morgan Stanley
2l Senior Funding was tùere a rating system in
22 place?
23 .4- Ibelieveso.
Ztl Q. How large a portfolio of lo¡.¡s do€s
25 Morgan Stanley Senior Funding maintain?

I Smirh 
Pagc 3fi)

2 possibly hold?
3 MR. CLARE: Objectioa to form.
4 A- No, it would 6s ¡ msaningful,
5 ¡lsaningñ¡l piece.

6 Q. The pieces that were held after the
7 initial syndication, were those someti:nes
I later ma¡keted?
9 A Depending on the pricc, depeuding
l0 on the a¡rounts, sometimes.
11 0. You we¡e the president of Morgan
l2 Stanley Senior Funding, -
13 A- Uhm-hmm.
L4 a. - cor€ct, sir?
15 But you didnt have any
16 responsibility with respect to monitoring the
L7 performance of the loens in the Morgan
18 $t¡nley Senior Funding portfotio?
19 A That was a function that was the
20 respousibility of the credit department.
?L Q. Who in the credit department would
22 be responsible fo¡ evaluating tbe loans in,
23 tbat were being carried in the Morgan $trnlsy
U Senior Funding pordolio?
25 A. I donT know the spccific p€rson

Prgc 299

1 smith
2 MR. CI-ARE: Objection. What time

3 period?
4 .4- Idonïknow.
5 Q. [æt's say in 1998. Apart from the
6 Sunbeam loa¡, do you know how large a loan
7 portfolio Morgan Stanley Seniot Funding båd
8 at that point?
9 A. Not rcally, cast remember.
10 O. Was it modes¡?

1l MR CLARE: Objectto the form.
\2 .4- I cant recall the sunbers. I
13 güess you could ask them.
14 Q. You jrst dont have a recollection
15 one way or the other?
1é À Yes, it's a long time ago.
17 Q. Was part of the business strâtegy
18 of Morgan $t¡nley Senior punrling to mainþin
19 a substantial loan pordolio?
2A MR. CLARE: I objecr to the form.
2l A. The strategy of Morgan Stanley was

22 to make lsens, distibute them, hold a piece,

23 thât wÍ¡s the strategy.

U Q. Atrd the piece that you would hold

25 would bc the smallest piece you could

1 fuith 
Pasc 3ol

2 who was ksked with that responsibility, but
3 the person wbo bad the overall responsibility
4 for the qedit deparhent to irclude tk loa¡
5 porúolio was Rick Felix.
6 Q. Wee your views sougbt at asy point
7 by tbc øedit department relating to the

8 quality of any of the loans in th€ MSSF
9 porüolio?
10 À Yes.

11 O. Wce your views sougbt concerning
12 the quality of thc Sunbeam løn at any point?
13 ,A. I wa¡ld¡t say thÊ çality. Vie.rs
14 on what to do, sue, all tbe time.
15 O. Wæ there a poitrt, if tbere was a
16 point, wbrc Sunbeam -- ercuse me, wbere
l7 Morgan Stanley Senior R¡ditrg wrote off some
18 portion of the Sunbeam senior lø¡, tæk a
19 neserve against it?
zIJ ,4. I llink tüere were several points

2l that tbey tæk off.
22 O. Doyou rememberwbentbat took
23 place?

U .4. Nq cant remember.
25 a. \ilæ your þut sougbt at that time
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t Snith
2 when the company fi¡st took a -
3 .4. Yes.
4 Q. What was done, was there a
5 write-off, was there a resewe?
6 A- [t was a ma¡k-to'ma¡ket so we just
7 wrote it dom.
I Q. Do you recall tbe amount of the
9 ñnt write-down?
10 A ldonot.
11 Q. Do you recall whether it took place
LZ in 1999?
13 A Do noL
14 Q. Do you recall whether it took place
15 laterthan that?
16 ,4- I doat ¡emember.
17 O. f¡t me go back to 1998. Do you
l8 rccall whether Morgan $tnnlsy wrote off any
19 portion of lhe Sunbeem loan in 1998?

20 A" Dont know. I cant remember.
2L Just ca¡t remember.
22 Q. Have you ever s€en any reports
Zi relating to how much, if any amounts Morgan
U Stanley Senior Funrling has lost on the senior
25 loan of Sunbeam?

PUe 3()1

1 SDfth
2 Ft" Regarding the Sunbeam loan?
3 Q. C,onecr.
4 MR CL,ARE: Objection on
5 foundation grounds, calls for speculation.
6 A. Not lately.
7 Q. Whal was it prior to the t'me you
I left Morgan $tenley?
9 A. Donl, cant comment about that.
10 Can comment about that summer he started to
ll get i¡volved with the credit people i¡ terms
L2 of the meetingr with the other banks and thea
13 McAndrew, basically Jerry and the company.
L4 Q. That, you refer to nthat summer,"
15 refening 16 ¡þs 5¡rmmer of 1998?
16 A Summe¡ of 199E.
L7 O. Did M¡. Petick remain involved
18 witä Morgan Slânley Senior Funding's loan to
tg Sunbeam througb the enti¡e ti-e you were at
20 Morgan Stanley?
2l .4. To varying degrees I believe tbat's
22 true.
23 Q. Do you know if he is still involved
?A t4dty?
25 A Under supervisory conditioos would

Pa$ 3û3

I Smith
2 A- No.
3 Q. Morgan $trnlsy Senior Funding now
4 owns a substantial portion of Sunbcam's
5 successor, American Household, correct?
6 A- Yes, to the bcst of my
7 understanding.
I 0. Do you know at what value Morgan
9 Stanley Senior Funding ca¡ries is equity
f0 ownership in America¡ Horschold?
11 MR. CL{RE: Objectio.n, no
12 foundation, calls for spcoilation
13 À lhavenoidea
14 a. Ar the time you left Morgao Stanley
15 do you know what Morgan Stanley Senior
16 Funding's plens w€ro for ir investment in
17 America¡ Hor¡sehold?
18 ,{. No idea
19 O. You indicated that Mitch Pet¡ick
20 bccame involved in aspecls of the senior
2l loan, correã?
22 A The senior loan of Sunbeam, yes.

23 0. And do you know what the natu¡e of
U his activities has been?

25 À{R. CLARE: Objectioa

smith 
Pagc 3o5

be my gress, but that is speculation on my
part.

Q. But that's your belief, correct?
MR. CI^ARE: rüell, objection on

foundation grounds.
A- That is my speculation.
Q. That waç the case when you left

Morgan Stanley, correct?
A. I bclieve so.

a. Did Mitch Petrick ever expr€ss thc
vicw to you that Jerry lævin had misled
Morgan Stanley or Sunbeam relating to the
potential synergies that Sunbeam could
achieve in acquiring Coleman company?

A. No, I do not believe so.

Q. Was therc ever a time, si¡, where
you wene asked lo preserve any documents or
electronic ¡ecords you had that related to
the Sunbeam &ansactions?

.4- I believe there were.

Q. Do you recall when that ñrst
occuned?

you recall who made that, gave

1
.,
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2 you that direction?
3 .4" t think it would be somebody from
4 the legal departnett, so I doul have a oâme.

5 Q. Do you ¡ecall if it was shortly
6 after the transactions closed?

7 A" [, my best recollection is it was

8 late 98, but that's just an educated guess.

9 Q. Do you recall getting a written
10 di¡ection?
11 .{- I believe so, âs well as

12 telephonegcalls.
13 Q. What, if an¡hing did you do to
L4 pr€serve the docr¡ments and elecEonic
15 records?
16 .4. I gathered them up, gave them to
17 whomever wanted them.
18 Q. Do you have a rccollection as to
19 who you gave them to?

20 A Not any spcciñc individuåI. I
2l think it was somebody in the credit
22 departmeut. Excr¡se me, somebody in the legal
23 departmeut.
24 Q. Did you gather the materials
ZS personally?

t smith 
P¡*c 308

2 Q. No, why do you say it happcned ar

3 le¿st two more times?
4 A Just my recollection that
5 periodicalty something would come up from the

6 legal departnent, or we get morc phone calls
7 saying ar€ you sure you have given us

8 everything, please double+heck.
9 Q. Did you update your search, see if
l0 you had any nerl materials that you didn't
11 have before?
12 A. We would resea¡ch the files and the
13 desks and all.
14 Q. Do you recall whether you received
15 any such inqu,ry after my client filcd rhis
16 lawsuit against Sunbeam - against Morgan
l7 Stanley -- Itn going to start over.
L8 Do you rccall whether you received
19 an inquiry ùom the legal department after my
20 client filed ib lawsuit against Morgan
27 Stanley in 2003, concerning whether you had

22 any additional Sunbcam-rclatcd documens or
23 clectroûic records?
U A" Wheo in 2m3 was the suit filed?
25 Q. Tbe spring of 2003.

plgc 3O7

f Smith
2 A- Part of tùem wefe personal, part of
3 them I had my assistaat get-

4 Q. Who was your assistant back then?
5 À I dont remember- The tr-ing, I
6 dont remcmber who it was.
7 Q. [s il someone who worked solely for
I you or did she work for other people also?
9 Ih ¿5;suming it is a woman, but I
10 may be incorrea.
11 Was it a woman?

12 A. lt was a woman and sbe worked for
13 the group.
14 O. Did shc also work for M¡. Hart?
f 5 À Yes, but more indirectly.
16 O. Do you ¡ecall if there were other
17 occasions afrer that initial inquíry, where
18 you wc¡e asked to gather materials you had

19 relating to Sunbeam?
?ß A- My memory is faultY, but I would
21 bct that I was asked at least two more trmes.

22 When I say o[,n anybody iavolved with the

23 Sunbeam tra¡saction.
U O. Why do you say that?

25 A. Why do I say everybodY?

1 Snith 
Pase 30e

2 A- So I was no loager tbere.
3 Q. You left Morgan $t¡nlsy?
4 A Fi¡st of February.
5 Q" Fcbruary. How many communications
6 or mee"lgs, sir, would you say that you had

7 with Sunbeam ¡¡anegement h f998 afrer Mr.
I Dunlap \¡'as termioated?
9 A. Probably 12 to 15.

10 Q. So 12 to 15 what, meetings?
ll A- Mcetings.
12 O. How rn¡ny telephoae couversations
13 would you say you had?

14 A" Double that numbcr probably. And
15 let me be clear. Many of those meetings and

16 almæt all of thosc phone calls were
l7 conference cals, so the¡e would be myself,
l8 two or three people from Morgan $t¡nlsy, the

19 folks from the other þanks.
20 Q. lVere you cautioned at all, sir, by
2l anyone not to mai¡tain a w¡itteu record of
22 any of your communications with post Dunlap
23 pnnngemeut at Sunbeam?
U .{- No.
25 Q. Did you make an effort to docu¡nent
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1 Soith
2 in aryway the substatrcc of your

3 commuoic¿tioos with Sunbeam management during
4 thst timc period?

5 .4" Idid not.

6 Q. Why was thar?

7 A- Therc werc o¡hcr members of the

E team that were tbere to take the notes and

9 write any uremos Shat we wanted o¡ needed.

l0 Q. Who was doing that?

tl A" Again uaclca¡ al any particular

12 tine, but it ç'ould bc folls like Michacl
13 Ha¡t, Simon RsDkio, or maybe a more junior

L4 pcrson assigned to our group.

15 Q. to 1998, sit, wcrc you cxpccti¡g
16 litig¡tion to arisc out of the loan that

l7 Morgan Stanley Scnior Funding made lo
1E Suobeam?

19 A I pcrsonally was rx)t.

ZO Q. Wtat about i¡tcraal communícations

2L within l¡{s¡ga¡ Stanley, Morgan Stnnley Senior

22 Funding si¡, wcrc you caulioned uot ùo

23 memorialize i¡ notes or in ocoos i¡temal
U comnunicatio¡s rctati¡g to thc Sunbeam

25 tnr¡sactions?

1 smith 
P.'c 312

2 Q. t¡Vell, I'm asking you whether if you
3 received any winen co-munication of any
4 sort relating to oomnunications with Sunbe¡m
5 me"agement affer Mr. Dualap was terminated,
6 took any ûotes relating to any of those
7 comrnunications, wbether you belicve that
I those materials should still exist today, or
9 whether in the ordinary course you may have
10 disca¡ded them from time to timc?
11 ,{. I really doat know. An¡hing I
L2 had wheu we got these requests were turned
13 in
14 Q- But in between requests if you were
15 receiving thing's orgeoerat¡ng things, were
16 you under instn¡ctioo to presewc it, or did
17 |ou think if you had uo ueed for it at that
18 point in time for your personal use you could
19 discard it?
20 A- Donl recall.
2L Q. A¡e you famili¿¡ with Morgan
n, $þnlsy! policy witb respecÍ to document
ZJ destruction?
U À Not really.
25 Q. Are you familiar with Morgan

prgc 3U
I tuith
2 ,4.No
3 Q. lVae you ißtruded to keep any

4 doq¡mens and notes or E-mails that you bad,

5 tbåt you were generating and receiving in
6 cos¡redion with your cornmtmications with
7 Sunbeam mæagemeút, after Mr. Drmlapwæ
I terminated?
9 A lóntremember.
10 a. It'spcsible tbat you were

11 receivíng things ot generating thiñgs
LZ relating to yoru ømmunicatioos with Sr¡nbeam

13 management, h¡t not preserving tbm -
14 MR CLARE: O$cction
15 O. - d¡riog the tíme period afrer Mr.
16 Dunlap was terminated?
l7 MR CLARE: O$ection, fq¡¡rdation
18 Calls for speadation
19 .4- t ônt think so.

2ß 0. Doyou think whatever you had or
2I whateve¡ you generated wcruld still exist

22 today?
23 .4- [f ome -- if somebody took it or
U w€ hlnred it in, then tbcy should have it.
25 Istbat wbat you mcan?

1 Smirh 
Page 313

2 Stanley's policy tùat employees âre to
3 discard drafts,, notaE notebooks, diaries,
4 telephone logs, d€ssåge slips and other
5 doq¡ments when they are no longer considered
6 useful?
7 A- Yes,I gr¡ess fh awa¡e of lhat.
I Q. Is that tbe poticy that you
9 personally followed while you were at Morgan
l0 Stanley?
11 A Gotrid ofa lotof stuffwhen you
L2 nolongerneededit.
13 Q. Do you recall doing that or ¡rny

L4 occasion relating to the work you did
15 conceming Sunbeam?
16 À No,Idonol
L7 Q. Did you give instructioos to the

18 people in your group to rnaintain any
19 documentation they had relatinS to aûy asp€ct
20 of lhe work tbat was being done rclating to
2l Sunbeem?
n .4" Nqldidoot
23 Q- You hsve indicat€{ sir, that you
U took one fip o Flotidå, conect?
ZS A I took one trip to Florida in early
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1 Snith
2 Marc\ yes.

3 Q. Any other occasions ¡slsting to
4 work that you did for Sunbeam where you
5 traveled to Florida?
6 .A. I think on at least one more
7 occasion.
8 Q. When was that?
9 A I think it was sometime in i998.
10 It could have been more, but at least oue.
11 Q. What was the occasion for that
L2 tip?
13 A The occasion was a bnnk.sst¡¡g for
14 the three banks asd the Sunbeam management.
15 O. Do you recall whether that was
16 before or afrer Mr. Dunl^ap was fi¡ed?
fi A. It was after he was 6¡ed. This is
18 with Mr. l*vin a¡d the team.
19 0. Do you recall whether there were
Z0 any other occasions where you visited in
2l Florida concerning work being done for
22 Sunbeam?
23 .4. [.ike I say, at least once, could
24 h¿ve been twice, could have been th¡ee times,

25 but the years kind of blend.

sith 
Pase 316

a. Were there any other occasíons
where you conesponded with anyone in Florida
prior to the closing of tbe loans?

.A. Yo¡ mean Sunbeam in Florida?
O. Ye.
A. Nct to the best of my recollectiou.
O. Wht about receiving materials f¡om

Sunbeam prior to th closing of the loan
transaction?

.4. Not to tbe bes of my knowledge,
noEe.

0. Sr, wbcu you leñ the room ea¡lier
while I had a question pending, did you
disq¡ss with Mr. Oare how to respond to úe
pendingçætioa?

MR. CLARE: f i¡truct the witness
not to answer the queSion.

.4. Solwont
MR. MARKOWS(: I dont bave

an¡hing ñ¡rther.
MR- CIARE: Ndthr do L
TIIE VTDEOGRAFIER: Tb time is

4:49 and this æmpletes tbe videotape.d
deposition of Mr. Bræ Snith"
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I Smith
2 Q. Is it the case thaf before the

3 loans cloee{ the only occasiou for you to
4 tavel to Florida was yol¡r meeting in Ma¡ch?
5 Á. That is the bcst of my
6 recollection.
7 Q. What about other forms of
I com'nunicatioa in Florida prior to the closing
9 of the transactiou at the end of Ma¡ch 1998?
10 MR. CLARE: The State of Florida?
1l MR. ÌVIARKOWSKI: With Sunbeam in
LZ Florida
13 .4. I thought we went over that a
14 little bit before, but participaæ eithe¡
15 panly in some of these conversatioos,
1ó confe¡euce calts with the company
L7 Q. So there were occasions where you
18 spoke by telephone with people at Sunbeam?

19 .¿u Yes.
20 Q. Prior to the loan closing?
21 .4. Prior to the closing.
22 Q. A¡d we have s€eo your Ma¡ch 5
?3 letter to M¡. Ke¡sb, the highly confident
24 letter you s€nt to Mr. Kersh in Florida?
25 ,4. Ye.s.

ruc3l7
Snirh
(lïme noted: 4:49 p.m.)

R. BRAM SMITT{

Subscribed and swom to befo¡e me
this _ day of _,2c04.
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IN THE C]RCUIT COURT OF THE FIFTEENTH JUDICIAL

CTRCUIT, IN AND FOR PALM BEACH COUNTY/ FLORIDA

---x

COLEMAN (PARENT) HOLDINGS, INC. f

Plaintiff, Case No. CA 03-5045 AI

MORGAN STANLEY & CO., INC.,

Defendant.

----x

MORGAN STANLEY SENIOR FUNDING, TNC./

Plaintiff, Case No. CA 03-5165 AI

V.

MACANDREWS & FORBES HOLDINGS, TNC.,

Defendants.

----x
VIDEOTAPED DEPOSITION of EUGENE YOO, a

witness called for examination, taken pursuant

to t,he Applicable Provisions of the Florida

RuIes of Civil Procedure/ before Laurie K.

Langer, Registered Professional Reporter and

Notary Public in and for the Commonweal-th of

EUGENE YOO, JUNE 16, 2OO4

ESQUTRE DEPOSmON SERVICES - CHICAGO
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EUGENE YOO

Massachusetts, at the off¡ces of Esquire Boston,
99 Summer Street, Boston, Massachusetts, on
Wednesday, June 16, 2004, commencing at 9:30
a.m.
APPEARANCES

KIRKLAND & ELLIS LLP

By Zhonette M. Brown, Esq.

655 Fifteenth Street, N.W.
Washington, D.C. 20005
(202) B7e-s108
For Morgan Stanley & Co.,
Morgan Stanley Senior Funding, Inc.,
and Eugene Yoo

JENNER & BLOCK LLP
By Christopher M. O'Connor, Esq.

One IBM Plaza
Chicago, IL 60611
(3t2) 222-93s0
For Coleman (Parent) Holdings, Inc.,
and MacAndrews & Forbes Holdings, Inc.
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EUGENE YOO
ALSO PRESENT

Shawn Budd, Videographer
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EUGENE YOO
PROCEEDINGS

VIDEOGMPHER: Okay, we are on the record.
My name is Shawn Budd, your videographer of
Esquire Deposition Services. Today's date is
June 16, 2004 and the time is nine thirty-four.
We are here at the offices of Esquire Deposition
Services, located at 99 Summer Street, Boston,
Massachusetts, to take the videotaped deposition
of Gene Yoo in the matter of Coleman Holdings,
Inc., versus Morgan Stanley and Company, Inc.
and Morgan Stanley Senior Funding, Inc. versus
MacAndrews and Forbes Holding, Inc.

Will counsel please identifu themselves and
state whom you represent.

MR. O'CONNOR: Christopher O'Connor of
Jenner and Block on behalf of the plaintiff
Coleman Parent Holdings.

MS. BROWN: Zhonette Brown of Kirkland and
Ellis on behalf of Morgan Stanley and Morgan
Stanley Senior Funding and the witness.

VIDEOGRAPHER: And would the court reporter
please swear in the witness.

EUGENE YOO, JUNE 16, 2OO4

ESQUIRE DEPOSmON SERVICES - CHICAGO
312.782.B087 800.708.8087 FAX312.704.4950
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EUGENE YOO
EUGENE YOO,

called as a witness, being duly sworn, testified
as follows:

EXAMINATION

BY MR. O'CONNOR:
Mr. Yoo, could you please state your full name

and spell it for the record.
Full name is Eugene Kim Yoo, E-u-g-e-n-e, middle

name is K-i-m, the last name is spelled Y-o-o.
And what is your current address?
99 Waltham Street, Unit Number 1, Boston, Mass.,

02118.
Mr. Yoo, have you ever been deposed before?
No, I have not.
Let's go over some of the basic ground rules.

First, if you don't understand any of the
questions that I ask you just let me know and
I'll try and rephrase or help you out. If you
need to take a break, that's fìne, I just ask
that you don't take breaks while a question is
pending. Are those acceptable?
Yes.

Page I
EUGENE YOO

Okay. Did those attorneys ever ask you to
search for documents in your possession that
might --
Yes.
I'm sorry. -- that might relate to Sunbeam or

the Sunbeam and Coleman transaction?
Yes, they did.
Did you have any documents in your possession?
No, I did not.
Before we get started on some of the more

interesting questions, i woufd like to go
through some of your personal background. Not
that that's not interesting. But I would like
to ask you a few questions about your education
after high school.
Sure.
Where did you attend college?
I went to Boston College for my undergrad

degree.
And what was your degree in?
Computer science and business.
What year did you graduate from Boston College?
1990.
Upon graduation what did you do?
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EUGENE YOO
Okay. And also, if you could not answer

questions until I've completed the question, it
will just make the job easier for the court
reporter --
Sure.
-- so she can get our answers and our questions.

Have you ever given testimony under oath
before?
No, I have not.
Okay. And do you realize that you're under oath

today?
Yes, I do.
You're represented today by the law firm of

Kirkland and Ellis?
Yes, I am.
Are you paying for that representation?
No, I am not.
Are you aware of who is paying for that

representation?
I am not.
Do you understand that they, that Miss Brown

represents Morgan Stanley and Morgan Stanley
Senior Funding in this case?
Yes, I do.
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EUGENE YOO
A. I stafted at Goldman Sachs Co. in New York, I

was in their operations group for four years.

a. So until 1994?
A. Correct.

a. And where did you go after Goldman Sachs?
A. I attended Columbia Business School.

a. Did you graduate from Columbia?
A. Yes, I did.

a. And in what year?
A. 1996.

a. With an M.B.A.?
A. Yes, I did.

a. Any specialization in that program?
A. I concentrated in finance.

a. Upon graduation what did you do?
A. I started work full-time at Morgan Stanley in

their investment banking division.

a. Was that directly after graduation?
A. Yes.

a. You no longer are currently employed with Morgan
Stanley?

A. That's correct.

a. Okay. When did your employment with Morgan
Stanley cease?

EUGENE YOO, JUNE 16, 2OO4
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EUGENE YOO

In February of 2000.
When you left Morgan Stanley what did you do?
I went to work at Bank of America in their

investment banking group.
Was that in New York?
Yes, it was.
Are you still employed with Bank of America?
No, I am not.
When did you leave Bank of America?
In January of 2002.
And what did you do when you left Bank of

America?
I was an independent consultant for about three

years. I should say two years.
Is that your current employment?
No, I'm currently a small business owner.
And what type of business do you own?
It's a retail shop.
Any other education other than what you've

testifìed to this morning?
No.
Okay. In 1996 when you first joined Morgan

Stanley what was your position at that time?
I actually started as an intern whíle I was at

Page 12

EUGENE YOO
liaison between the lower level team and the
managing directors or the senior members of the
team.
And the same responsibilities in t997?
Yes.

And in 1998 did your responsibilities change?
Well, the description probably is the same, but

the scope probably expanded a little bit.
And what would -- what did it expand to?
Well, in 1996 my, during my first year I was
rotating through diflerent groups so I was
essentially riding alongside with other
associates and learning from them and as we
moved into 1997 and 1998 I began to take more of
that on my own.
Okay. I'm sorry, the analysts that you

supervised, those typically were college
graduates without an M.B.A.?
Yes.
What -- who did you report to in 1997 when you

were working as an associate?
There were several people. The ones that I can
remember specifically, Bob Kitts, Jim Stynes; I
don't remember anybody else.
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EUGENE YOO
Columbia and i worked there during my second
semester in their debt capital markets group.
Then I stafted full-time in August in the
investment banking division, I was an associate
at that time.
Thafs August of 1996?
Yes.
And I'm sorry/ your first position was

associate?
First full-time position was associate.
Okay. Did you ever receive a promotion at

Morgan Stanley?
No. I left prior to being up for promotion.
Can you explain the duties and responsibilities

of an associate in the investment banking
division at Morgan Stanley back in 1996?
Well, I guess it's hard to explain because there
are a lot of different positions for associates
within the investment banking division.
I'll make it easier. What were your

responsibilities in 1996 as an associate?
My responsibilities were to manage the deal

team, at least manage the analyst at the lower
level members of the team and to work as a

2t
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EUGENE YOO
Alex Fuchs?
Alex Fuchs. David Mcreary (ph.). thafs it.
ln 1997 do you recall the names of the analysts

that you supervised?
I remember some of them. Tyrone Chang, Lilly

Rafii, Andreas Boquist. It's been awhile. I
don't remember anybody else, actually.
Okay. Why did you leave Morgan Stanley in

February of 2000?
I decided to change my career direction a little
bit. I was going down a generalist path at
Morgan Stanley and I wanted to focus a little
bit more on a particular industry. And an
opportunity came up with a friend to go to Bank
of America and work in the telecom group, which
I was very interested in.
Your departure from Morgan Stanley was unrelated

to the Sunbeam transaction?
It was not related at all.
Okay. Mr. Yoo, when I refer to the Sunbeam

transaction do you understand that to mean
Morgan Stanley's engagement with Sunbeam
Corporation in 1997 and 1998 and Sunbeam's
efforts to sell the company or acquire other
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EUGENE YOO

businesses?
Yes.

Sir, are you familiar with, with my client
Coleman Parent Holdings, Inc. which prior to the
sale to Sunbeam owned approximately 82 percent
of the stock of Coleman Company, Inc.?
Yes.

Okay. Are you familiar, sir, with my client's
claims against Morgan Stanley and Company?
I am somewhat familiar with them.
What is your understanding of that lawsuit?

MS, BROWN: I'm going to object and
instruct you not to answer to the extent that
your answer would reveal any communications that
you had with counsel.
I guess I can't answer that.
Okay. Are you aware, sir, that Morgan

Stanley -- let me ask you. Are you familiar
with the entity Morgan Stanley Senior Funding?
Somewhat familiar.
Okay. What is your understanding of that

entity?
From what I understand it is an organization set

up within Morgan Stanley to provide senior

Page 16

EUGENE YOO
What happened to your documents when you left

the company?
All of my deal-related documents were left in my
office. They were in my files on my, in my
bookshelf. I don't know what happened to them
after that.
Were you told to leave your deal documents in

your office?
I was never really told anything specifically

about them, but I just assume that they were
documents that I shouldn't be taking with me.
Mr. Yoo, when was the first time that you were

contacted by attorneys for Morgan Stanle¡r or
Morgan Stanley Senior Funding in connection with
these lawsuits?
I don't remember precisely. I believe it was

sometime in early 2004.
Do you remember who you spoke with?
Tom Clare.
Did you speak with any other attorneys for

Morgan Stanley?
No.
Did any in-house attorneys from Morgan Stanley

contact you concerning this case?
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EUGENE YOO
lending to clients.
Were you ever employed, sir, by Morgan Stanley

Senior Funding?
No, I was not.
Are you aware that Morgan Stanley Senior Funding

has filed a lawsuit against Coleman Parent
Holdings and MacAndrews and Forbes Holdings?
Yes, I was.
Are you familiar with that lawsuit?
Not very familiar.
Okay. What is your understanding of that

lawsuit?
From what I understand Morgan Stanley Senior

Funding is suing in an effort to recover some of
the loan proceeds it had lent out.
Have you read that Complaint?
No, I have not.
Did anyone consult you about that Complaint

prior to its filing?
No.
Mr. Yoo, when you left Morgan Stanley in

February of 2000 did you take any documents with
you?
No.

1

2
3Q.
4
54.
6Q.
7
B

94.
10 a.
11 A.
12 a.
13
L4 A.
15
16
t7 a.
18 A.

19 a.
20
27 A.
72 a.
23
24
25 A.

Page 17

EUGENE YOO
No.
Mr. Yoo, do you have any continuing contact with

your former colleagues at Morgan Stanfey?
I keep in touch with a few folks on a sporadic

basis but I don't really talk to anyone on a
regular basis. Just whoever I happen to run
into.
Do you recall any of those people; the names of

those people?
Xavier Stationberg (ph.). Who else did I run
into? Davis Mcreary, Tyrone Chang. That's
probably about it.
When is the last time that you spoke with

Mr. Change?
Let's see, almost a year ago now. It was late

spring of last year when I was in Los Angeles.
Have you spoken to any current or former Morgan

Stanley employees concerning these lawsuits or
your testimony here today?
No.
Sir, do you have any business relationships,

existing business relationships with Morgan
Stanley as a result of any of your prior deals
or current business relationships?
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EUGENE YOO
No, nothing.
What did you do to prepare for your deposítion

today?
I met yesterday with Zhonette Brown and she

filled me in on the details of the case and what
was --

MS. Brown: You don't need to reveal
communications between counsel.
Right.
Did you review any documents?
Yes.
Did any of those documents refresh your

recollection of any of the facts or events
concerning the Sunbeam/Coleman transaction?
Not really.
Did you review any deposition testimony?
No, I did not.
Was any deposition testimony read to you or

described to you?
No.
How long did you meet with Miss Brown?
Just a few hours.
Have you ever been contacted by any state or

federal regulators in connection with your

Page 18
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EUGENE YOO
There was a document retention policy which, at
least for the MNA group; I don't recall what it
WAS NOW.

Did you file those policies?
I hope I did.
Did you receive any specific instructions on

preserving e-mail?
No, not really.
Mr. Yoo, I'm going to show you what's been

previously marked as CPH Exhibit 6. Mr. Yoo,
have you seen this document before?
No, I haven't seen this one.

MS. Brown: Just for the record, when you
ask him whether he's seen documents before, he
will exclude any documents that he saw during
his preparation.

MR. O'CONNOR: Correct. That's fine.
Sir, could I point your attention to the first

paragraph under file maintenance or it reads,
"file should be kept lean and unnecessary
material should be discarded on a regular
basis." Do you see that?
Yes, I do.
Do you recall that being part of the document .
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EUGENE YOO
employment at Morgan Stanley?

A. No.

a. While you were employed at Morgan Stanley did
you use e-mail?

A. Yes, I did.

a. Did you ever print out any of the e-mail
messages that you sent or received?

A. I'm sure I printed some at some point.

a. Did you personally create any documents in

connection with the Sunbeam engagement?
A. Yes, I did.
a. What did you do with those documents?
A. It depends on what documents you're talking

about specifically.

a. Well, the deal, the deal documents, --
A. I mean.

a. - other than keeping them in your office when
you walked out?

A. The original files I guess were at Morgan
Stanley still in electronic format; I don't have
any of the hard copies.

a. While you were employed at Morgan Stanley were
you aware of any document retention or
destruction policies?
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EUGENE YOO
retention policy at Morgan Stanley while you
were employed at the company?

A. I do recafl that, yes.

a. Do you have an understanding of why files should
be kept lean at Morgan Stanley?

A. I don't know precisely why.

a. Did you keep your fìles lean in accordance with
this policy, sir?

A. Well, I mean, I would throw out things that I
thought were unnecessary on an ongoing basis.
You know, paper tends to pile up pretty quickly.

a. How would you make the decision whether to
retain or keep documents in connection with the
Sunbeam engagement?

A. I don't know what my - I don't know if there
was a methodology. Anything that I considered
to be a finished product I usually kept anything
that was a work in progress or if there were
final versions of it I usually through out.

a. Were you instructed by anyone to discard
documents that were not ¡n their final form?

A. No. I was never instructed in any way to
discard anything, or not to discard anything.

a. You can set that aside.
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EUGENE YOO

Mr. Yoo, do you recall that Morgan Stanley
began working with Sunbeam in the spring of 1997

to identiff opportunities for the sale of
Sunbeam Corporation?
Yes, I do.
When was your first involvement on the Sunbeam

engagement?
I was involved nearly from the beginning when we

first began to pitch for the business with
Sunbeam, when Al became, Al Dunlap became CEO.

Do you recall who asked you to join the team to
prepare that pitch?

At the time I was an associate in the associate
pool and I was doing my MNA rotation and I was
next up for the assignment when it came up.
What do you recall doing to assist Morgan

Stanley in preparing the pitch to Sunbeam?
Do you want me to go through all of it?
Sure.
We, we, from what I can remember we went through

the history of, you know, where Sunbeam was at
that time and the difficulties that it was in.

The reasons they had brought on Al Dunlap as

CEO. We did some research on Al Dunlap's prior,

Page 24

EUGENE YOO
No.
Were you aware at that time, sir, that Morgan

Stanley was in competition with other investment
banks for the Sunbeam engagement?
I didn't have any firsthand knowledge about who

else was in competit¡on for the business.
But pad of this exercise -- paft of this

exercise, sir, was to show Sunbeam why Sunbeam
should choose Morgan Stanley as its investment
bankers as opposed to another company; is that
correct?
Yes.
Do you recall when Sunbeam formally engaged

Morgan Stanley as its advisers?
Again, I don't know the exact date; I believe it

was somewhere around September or October of
'97.
Do you recall, sir, how many hours you worked on

the Sunbeam matter pr¡or to that formal
engagement?
I don't know exactly how many.
Would it be in the hundreds of hours?
That's most likely correct.
Okay. Did you ever keep track of your time
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prior work at places like Kimberly-Clark or
Scott Paper, I guess, to just kind of get a

sense of who he was and what he had done. We
did quite a bit of analysis on Sunbeam itself;
financial analysis.
Anything else that you can recall?
No, not really.
Okay. What was the purpose of this research

into Sunbeam and Al Dunlap in connection with
this pitch to Sunbeam?
Well, it was really just to make sure that we
knew all of the facts before we went into the
meeting, to make sure that we knew the
situation, knew everything about who it was that
we were presenting to and making sure that the
presentation was, you know, on top of
everything.
Do you recall when this presentation occurred?
I don't know specifically. It was sometime in
the spring of 7997.
Who else worked with you on preparing this

pitch?
Alex Fuchs, Bob Kitts, Jim Stynes, Tyrone Chang.
Anyone else?
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EUGENE YOO
working on Sunbeam, the Sunbeam matter?
We kept time sheets as a regular process in our
time keeping process in the U.S. banking group.
What information did you record on those time

sheets?
lust the hours that we, we would bill our hours

for different clients. That's about it.
You wouldn't provide descriptions, general or

detailed descriptions of the work that you
performed?
No.
Okay. Was that time submitted on a regular

basis? Like a weekly basis?
I don't remember exactly. I think it was either

weekly or biweekly.
Okay. I'm going to show you what's been

previously marked as CPH Exhibit 163. My first
question, sir, is have you ever seen this
document before?
No, I have not.
You'll notice on the first page of Exhibit 163

is a listing of employees at Morgan Stanley and
you'll see that the second to the last is your
name, Gene Yoo?
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EUGENE YOO

Yes.
Okay. If you follow the line over to

year-to-date hours there's an entry for 356?
Okay.
And it appears that this document reflects as

you'll see in the right hand, just below the
upper right-hand corner for fiscal year 1997?
Yes.
Does that number seem accurate for your work on

the Sunbeam engagement in 1997?

I couldn't tell. But it seems right.
Okay. If you would flip, sir, to the last page

of this document. You'll see that there are
entries across from your name for August,
September and October of I47 in August, 115 in
September and 94 in October. Do you see those,
sir?
Yes, I do.
Okay. And if you flip to the page previous to

that which is 80429. And across from your name
for April, May, June and July there are no hours
entered?
Uh-huh.
Do you know why there would be no hours entered
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about fìve or six months between.
Between the time that you, that Morgan Stanley

provided the pitch to Sunbeam and the formal
engagement agreement, did you continue to work
on the Sunbeam transaction identifoing these
ideas?
I don't recall specifìcally. But, you know, I

would think that, I think -- I'm pretty sure I
did work on it somewhat. I don't know how much.
When you say you worked on ideas for Sunbeam,

what do you mean by that?
Well, in coming out of, coming out of the
initial meeting, you know, the idea was that
they were either looking to sell the company or
to find targets, at least, you know, that was
the thought. And so were trying to come up with
ideas that might turn into something more
tangible in terms of a transaction.
Did you attend that pitch to Sunbeam?
No, I did not.
Okay. Do you know what Morgan Stanley's primary

mission was coming out of that meeting with
Sunbeam?

MS. Brown: Object to form.
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in for those months in t997?
I don't know.
Did you work on the Sunbeam engagement in April

through July of 1997?
Yes, I did.
Okay. So then on the first page of CPH Exhibit

163 the year-to-date hours of 356 probably is

not an accurate representation of the hours that
you worked on the Sunbeam engagement in 1997?
I couldn't tell. I'm not sure how the, the time

keeping department allocated the hours to the
months.
Set that aside. I'm trying to get a sense of an

overview of the scope of your involvement on the
Sunbeam engagement. You test¡f¡ed that you were
involved in preparing the pitch to Sunbeam;
after that assignment what did you work on?
For Sunbeam?
Yes.
After the pitch I guess it was just continuing
to try to come up with ideas for Sunbeam and
seeing if there were any other situations that
came up that might peak their interests. But we
weren't really formally engaged for I think

Page 29

EUGENE YOO
I don't know exactly what came out of the
meeting. I wasn't there. I didn't hear what
they said.
Did anyone tell you that the primary focus in

1997 was to find a buyer for Sunbeam to sell
Sunbeam Corporation?
They never said that that was the primary focus.
Other than identifying these other potential

ideas for Sunbeam what else did you do on the
engagement?
From what I remember, before being formally

engaged most of the work was really just keeping
up with current events on the company or the
industry, making sure that we werer you know, on
top of getting all of the latest financial
filings or earnings releases, any news that came
out, any announcements that they made.
Did you ever attend any meetings with potential

buyers or acquisition targets?
I personally did not attend any of those

meetings.
Did you prepare any documents for other members

of the Morgan Stanley team in connection with
explorin g strategic alternatives for Sunbeam ?
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Yes, I did.
What ãre the types of documents that you recall

drafting?
Again, I don't recall specifìcally, but the

documents mostly were descriptive materials
about Sunbeam, describing the company,
fìnancials, that's about it.
Did you prepare any of the transaction documents

related to the acquisition of the Coleman
Company?

MS. Brown: Object to the form.
I'm not sure what you mean by --
Purchase agreement.
No, I did not.
Were you involved in preparing any of the

financing documents in connection with that
deal?
No, I was not.
Were you involved in preparing any documents

analyzing potential synergies of a combination
involving Sunbeam and another company?

MS. Brown: Object to form.
I'm not sure what documents you're referring to.
Are you aware of the concept of synergies?

a.

A.

a.
A.

a.

A.

a.

A.

a.

EUGENE Yoo 
Pase 32

growth plan going forward.

a. Any other aspects of due diligence that you
recall that you perl'ormed?

A. And then just the standard, you know, MNA type
of due diligence, going through financial
filings, public documents.

a. As paft of that fìnancial due diligence did you
look at anything other than publicly filed
documents?

MS. Brown: Object to form.
A. I'm not sure what you mean.

a. Well, what types of public documents would you
look at in conducting the MNA due diligence that
you sPoke of)

A. For -- again, for this transaction, from what I
remember, the types of things we looked at were
fìlings with the SEC, any press releases that
the company put out or any other, any of the
other companies in its industry, any new stories
that came out on any of the relevant companies.
Any, you know, any publicly available equity
research.

a. In addition to those sources of information did

, you look at any non-public information in
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Yes.
Okay. Did you personally prepare any documents

that sought to analyze potential synergies,
assuming the transaction would occur between
Sunbeam and another company?

MS. Brown: Object to form.
Or peform a synergies analysis.
I'm sure we did some that were paft of the

standard investment banking analysis. I don't
recall specifically which documents we did.
Did you perform any due diligence of Sunbeam?
The Morgan Stanley team did.
What did you do personally, if anything, to

conduct due diligence on Sunbeam?
From what I remember we had, we had done

interviews of the management team, the senior
management team, and we also visited their
headquarters in Florida. We also met with the
heads of all of the different divisions. We
were given a presentation on their new business
plan. We spent some time with Russ Kirsch the
CFO and Don Oosi, I believe he was the COO, and
they spent a good deal of time giving us a lot
of the detail on the turn around plan and the
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conducting this MNA fìnancing due diligence?
Again, I'm not sure what you mean by.
Documents that someone on the streei wouldn't

have access to. Not filed with the SEC or
otherwise publicly available.
I can't think of anything.
Were you involved on the roadshow for the

debenture offering?
No.

Do you recall that happening?
I sort of recall, you know, the time it was
happening. But I wasn't paft of it at all. I
wasn't part of the financing process.

Do you recall when the deal closed, the Coleman
deal closed?
I think it was spring of 2000. I'm sorry.

Spring of 1998.
After that transaction closed did you continue

to work on the Sunbeam engagement?
MS. Brown: Object to the form.

It depends on how you define Sunbeam engagement.
I'm just trying to get a sense of every aspect

of the engagement that you worked on. After
Sunbeam acquired the Coleman Company did you
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continue to work for Sunbeam in developing
strategic opt¡ons for the company?
No.
Did you work on any other deals other than

Sunbeam when you were an associate in 1997 and
1998?
Yes.
What were those deals?
I can't recall specifically what was happening

at the time. We were - I think the only two
that I can remember specifically we were working
on a sale of a division for General Motors and
we were looking at strategic alternatives for a

technology client on the west coast.
ln 1997 what percentage of your time did you

devote to the Sunbeam engagement?
In 1997?
Yes.
My best guess, somewhere between a third and a

half.
In the first three months of 1998 do you recall

what percentage of your time was devoted to the
Sunbeam engagement?
Again, my best guess is about the same.
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sir, what you were working on in April, May and
June of 1998 for Sunbeam?
From what I can remember I believe what this is

was we were looking aÇ or we were in the middle
of selling one of the Coleman divisions.
And that was after Sunbeam acquíred the Coleman

Company?
That was post closing, yes.

Do you recall why Sunbeam was, attempted to sell
divisions of Coleman after the transaction was
closed in March?
I don't know the reasons behind it. They were

very small, though.
Small divisions?
Very small divisions, yes.

In the spring of t997 while you were preparing
the pitch to Sunbeam, did you know why Sunbeam
intended to pursue these strategic alternatives?

MS. Brown: Objection. Foundation.
I have no idea.
No one ever expressed Sunbeam's intentions to

you in the spring of 1997?
MS. Brown: Objection. Form.

I'm not sure what you mean by that.

1

2

3

44.
5

6

7Q.
I
94.
10 a.
11

t2
13 A.

L4

1s a.
16 A.

L7 a.
1B

19

20

a.
A,

a.

A.

a.

A.

a.

Page 35

EUGENE YOO
A third to a half of your time?
(Witness nods in the affìrmative.)

MR. O'CONNOR: I'll ask the court repofter
to mark the next exhibit as CPH 217.

(Deposition Exhibit 217 marked for
identification.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 217. This is what appears to be
a 1998 fiscal year hours report.
Uh-huh.
You'll see again that your name is listed as an

employee with year-to-date hours of 1,286. And
if you turn, sir, to the second page of this
document. For your hours repoft for December
indicates 361; January, 289; February, L23;in
March, 106. Do you believe, sir, that to be an
accurate representatìon of the time that you
worked on the Sunbeam engagement in those
months?
And I -- I couldn't tell you for sure.
And if you could turn then to page 80433 of

Exhibit 217. You'll see across from your name
for April it reflects 169 hours. The same for
May and then 69 hours in June. Do you recall,
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Mr. Kitts or Mr. Stynes never advised the team

at Morgan Stanley why they were preparing a
pitch to Sunbeam other than to get the business
from Sunbeam?
For me at the time? I was a first year

associate and it was my first MNA transaction.
And I was more concerned with just getting the
work done.
Did you have a lot of contact, sir, with

Mr. Kitts or Mr. Stynes?
Not in the spring of 1997.
When did you begin to have more contacts with

those individuals?
It sort of grew over the year. Probably came
more regular by the end of 1997.
Who did you regularly report to in L997?
For the Sunbeam transaction?
Correct.

MS. Brown: Asked and answered.
For the most paft it was Alex Fuchs.
So if you had a question typically would you go

see Mr. Fuchs?
Typically.
Okay. Sir, I'm handing you what's been
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prev¡ously marked as CPH Exhibit 77. It's a

one-page document that appears to be a news
release dated April 4th of t997. Have you seen
this document before? Or this press release.
Not necessarily in this form.
I don't recall exactly.
In the fìrst paragraph you'll see that it

states, "that Sunbeam Corp. has begun
interviewing investment bankers to consider
options that include making hostile takeovers of
as much as five billion or selling the company,
chairman Al Dunlap said." Does that refresh
your recollection of Sunbeam's intention in the
spring of 1997 in pursuing strategic
alternatives?

MS. Brown: Object to form.
Again, I don't really remember. I don't really
remember much about, you know, the reasoning
behind a lot of what we were doing at the time.
if you look at the last paragraph where it lists

the names of some companies. Chase Manhattan,
Goldman Sachs, JP Morgan and Company; does that
refresh your recollection, sir, of the other
banks that were competing with Morgan Stanley
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EUGENE YOO
You testified earlier this morning that you

researched Al Dunlap and his h¡story with other
companies; --
(Witness nods in the affìrmative.)
-- is that correct?
That's correct.
What did you learn about Mr. Dunlap in

conducting that research?
It's a long time ago. I don't remember much

about the specifics of what we learned.
Generally speaking he had a reputation for
turning around troubled companies.
Did you understand that his involvement at

Sunbeam as the CEO was intended by the board of
Sunbeam to utilize his turn around capabilities?
I don't know anything about what the board

intended.
In your review of Sunbeam's historical financial

information did you learn that Sunbeam prior to
Mr. Dunlap's arrival was in need of financial or
business restructuring?

MS. Brown: Object to form.
I'm not sure -- can you be a little more

specific with that?
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for the Sunbeam engagement?

A. At the time, like I said, I really didn't know
who else was competing for the business.

a. Set that aside. I'm going to show you what's
been previously marked as CPH Exhibit 78. CPH

Exhíbit 78 is a, it's a two part e-mail, the
first is dated April 13th of 1997, authored by
Tyrone Chang and the second is dated April 15th
of 1997. Have you seen this e-mail before?

A. No, I've never seen this.

a. You did not direct Mr. Chang to send out this
e-mail?

A. I don't recall.

a. Did Mr. Chang report to anyone else besides
yourself on the Sunbeam engagement?

A. He also reported directly to Alex Fuchs on
occasion. Alex and Tyrone were part of a

subgroup called business development. And I was
on loan on my rotation to business development.

a. Okay. Set that aside. ln L997 what was your
understanding of Al Dunlap's business
reputation?

A. I didn't know much about him prior to being
brought onto the assignment.

2t
22
23
24
25

' EUGENE Yoo 
Pase4l

a. Do you have any recollection, sir, of why
Mr. Dunlap was hired by the Sunbeam board to be
the CEO of Sunbeam in 1996?

MS. Brown: Objection. Foundation.
A. I don't recall.

a. I'm sorry?
A. I don't recall -- I don't recall anything about

that.
a. Did you review any documents or speak to anyone

in order to determine whether Mr. Dunlap was
peforming a turn around of Sunbeam?

MS. Brown: Objection. Form.
A. I, as far as what Al was brought in to do at

Sunbeam, again, we didn't, you know, until we
had started working on the prolect I didn't
really know much about it. I had just, I knew
there was a headline about it, but that was
about it.

a. And my question was once you started digging
into the information about Sunbeam's historical
and anticipated growth, did you come to learn
that Al Dunlap was touting the turn around of
the Sunbeam Corporation under his leadership?

MS. Brown: Object to form.
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I'm not sure what he was touting.
Let me show you, sir, whafs been previously

marked as CPH Exhibit 170. My first question,
Mr. Yoo, is whether you've seen this document
before?
I don't believe I have.
Do you know if anyone at Morgan Stanley was

involved in drafting this document?
I don't know.
I'm going to show you what's previously been

marked as CPH Exhibit 80. This is a document
entitled Memorandum Regarding the Information
Request. Subject: Allen Dunlap's track record.
Have you seen this document before?
I don't think so. It doesn't look familiar.
Did you read Mr. Dunlap's book Mean Business in

connection with the Sunbeam engagement?
Actually, I did not.
Did you read any portions of that book?
I think I did read portions of it. But I didn't

think there was much in there to gain so I
didn't really read much, most of it.
Did you ask Mr. Chang to research Mr. Dunlap's

track record?
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conducted research on Mr. Dunlap, who he was and
what he did, what did you do?
Mostly from what I remember it was, again, going

through prior fìnancials from his past companies
or pulling up news articles from, from his prior
deals.
But you don't recall doing that for Cavenham?
Again, I don't remember specifically what we did
for Cavenham.
If you could turn back to CPH Exhibit 170. The

second paragraph. There's a discussion of
Mr. Dunlap's tenure at Scott Paper Company?
Uh-huh.
Take a second to read that, please.

(Witness reviewing.) Okay.
Do you recall reviewing Scott Paper's financial

condition or news reports about Scott Paper in
connection with your work on the Sunbeam
engagement?
I do recall that we did do some, some work on
looking at Scott. I think that was the, the
biggest of the, or the most notable of his turn
around.
Did you confirm, sir, that Mr. Dunlap indeed
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I don't remember if it was me specifically who

asked him or if it was something that Bob or
Alex had asked.
In the second paragraph there's a reference to a

Cavenham Forest Industries?
Uh-huh.
And, quote, the turn around orchestrated by

Albert Dunlap and completed under his leadership
culminating in the sale of the company in 1990.
Do you see that, sir?
Yes.
Did you investigate the -- did you investigate

Dunlap's turn around of Cavenham Forest

Industries in connection with the Sunbeam
engagement?
Could you be a little bit more specific when you

say "investigate."
Did you do anything to review the financial or

business condition of that company before and
after Al Dunlap's arrival at that company to
orchestrate a turn around?
I don't remember specifìcally what analysis we

had done on his prior tenures.
Mr. Yoo, when you testifìed earlier that you

A.

a.

A.

a

A.

a.
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conducted a successful turn around of Scott
Paper Company?

MS. Brown: Object to form.
How do you define successful?
Well, what do you recall doing to review

Dunlap's turn around of Scott Paper Company?
The only thing I can remember for sure was sort
of a before and after look at the financials of
Scott before Dunlap had arrived. And Scott
after it had arrived. And the return to the
Scott shareholders.
What do you recall learning?
I'm sorry.
What do you recall learning from that exercise?
At the time it seemed like it was a good deal

for the Scott shareholders. I don't know how it
turned out now, but.
Do you recall why you believed that at the time?
I don't know any specifics. I don't remember

anything.
Have you come across any information subsequent

to that investigation of Scott Paper that leads
you to believe that Dunlap did not complete a

successful turn around of the company?
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MS. Brown: Object to the form.

A. I haven't really, you know, I haven't really
looked at it since.

a. What was the purpose of Morgan Stanley's
research into Mr. Dunlap's background and his
performance in turning around companies prior to
Sunbeam?

MS. Brown: Asked and answered.
A. I'm sorry, could you repeat that again.

a. Sure. Could you read back the question.
(Prior testimony read back.)

"What was the purpose of Morgan
Stanley's research into
Mr. Dunlap's background and his
performance in turning around
companies prior to Sunbeam?"

A. I think as I said before we were trying to make
sure that we understood, you know, we fully
understood all of the aspects of the meeting, of
the company and the situation and Al before
going into the meeting.

a. Were you also trying to understand whether
Dunlap's turn around of companies, where he was
CEO prior to Sunbeam were in fact true turn
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Strong had a relationship with Mr. Dunlap prior
to Dunlap's arrival at Sunbeam?
No, I didn't know that.
I'm handing you what's previously been marked as

CPH Exhibit 68. Have you seen this document
before, Mr. Yoo?

Yes, I have.
When do you recall seeing this document?
I don't know exactly, but it was maybe a few

weeks after the afticle was published.

So that would be a few weeks after January 15th
of 1996?
Yes.
Do you recall why you saw this document?
No, I don't.
Did you read this document in connection with

the Sunbeam engagement or did you read it
outside of your work at Morgan Stanley?
I don't recall.
Did you read the entire afticle in 1996?
In t997?
In 1996.
No.
Just so we're clear, sir, the, it appears the
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arounds of those companies?

MS. Brown: Object to form.
I don't know.
No one ever mentioned to you that there might be

some question as to whether his turnaround at
Scott Paper was successful or real?
No, not as far as I can remember, that never

came up.
What did you do with the information that you

learned about Mr. Dunlap beyond preparing the
pitch to Sunbeam?
All of the information pretty much went to Alex
and Bob and Jim.
That's Mr. Fuchs, Mr. Kitts and Mr. Stynes?
Yes.
Do you know what they did with that information?
I don't know.
Did you know, Mr. Yoo, that Morgan Stanley had a

prior relationship with Mr. Dunlap before his
arrival at Sunbeam?
I didn't know.
Do you know Bill Strong at Morgan Stanley?
I met him a few times.
So you were not aware at the time that Bill
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article was written in January of 1996, in the
upper left-hand corner.
Oh, okay.
There's also a date on the bottom right-hand

corner of July 16th of 1997. Just so we're
clear, sir, do you recall reading this document
a couple of weeks after January 15th of 1996 or
a couple of weeks after July 16th of 1997?
I don't know, I don't remember exactly when I
read it. But probably sometime around the time
that it was published.
Did you have any discussions with anyone at

Morgan Stanley about the contents of this
adicle?
I don't remember anything specifically.
Anything generally?
Not about this article itself.
What do you recall discussing with members at

Morgan Stanley about Mr. Dunlap's peformance at
Scott Paper?

MS. Brown: Object to form.
Other than the analysis that we had done there
wasn't really much other discussion on that.
After the first meeting we didn't really spend a
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lot of time looking back at Scott.
You don't recall any discussions about the

accuracy of the information in this a¡ticle?
Not, there were no discussions about the

accuracy of the article.
Do you recall what your reaction was after

reading this article?
I recall thinking that it was humorous at the

time. And I don't know who I was talking to,
but the only thing I can remember talking about
the article was how people who went into turn
around situations tended to get a bad

reputation. But that was the only thing I could
remember.
Why did you think that the article was humorous?
The, some of the outrageous, I think if this is

the one I'm thinking about, some of the
outrageous numbers or some of the things that
they were saying about Al seemed to be funny.
When you say "outrageous numbers" are you

referring to the numbers relating to Scott Paper

in the turn around?
No, just the, you know, they're talking about,

for instance, here,225 percent stock gain and
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Mr. Dunlap, you don't recall ever seeking out
information to confirm or deny that information?
I don't think there was any way we could prove

either way.
Did you ask Mr. Dunlap?
I didn't really talk to him about this.
Did you ever speak to Mr. Dunlap?
I did speak to him probably once or twice.
Did you ever discuss his performance at Scott

Paper?
No.
What did you discuss with Mr, Dunlap?
Nothing, really. It was just, he would walk
into a meeting that I was attending and we would
say hello. He would ask how things were going
and that's it.
Did you discuss with anyone the information

contained in the Shredder article?
MS. Brown: Object to form.

Again, I don't remember ever talking to anyone
specifically about this adicle. You know, just
talking about Sunbeam in general and that's part
of the deal.
Did you ever tell anyone at Morgan Stanley that
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adding 6.3 billion of company value; it was just
kind of funny that, you know, it was all being
linked to one event, so.
And why was that funny to you?

I don't know. The -- there are a lot of things
that can take place over a long period. I just
thought it was funny they were putting it all on
one thing.
What was that one thing?
It seemed like they were attributing it all to

Al.
Did you believe that Mr. Dunlap was not

responsible for the stock price increase?
I mean, I didn't know either way. It seemed

like that was the assumption that they were
making in the afticle.
Did you ever investigate whether Mr. Dunlap had

indeed added 6.3 billion in value in stock, or
to Scott Paper?

MS. Brown: Object to form.
I don't, I don't remember -- I didn't really

know either way, you know.
So other than thinking that it was funny that

they had attributed these increases to
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you thought that this article was humorous?
I don't remember. I don't remember who I was

talking to.
Do you recall talking to anyone at Morgan

Stanley about the outrageous numbers in this
afticle?

MS. Brown: Object to form.
Mischaracterization.
No, I don't really. I just remember, again, I

think this was -- I don't recall where -- I
don't recall when exactly I read this in

relation to the time line. Yeah, I don't recall
ever talking about this article specifically, or
bringing this up or anything about this afticle
before.
You also said that after reviewing this afticle

you thought that people who did turn around work
received bad reputations; why is that?

MS. Brown: Objection. Vague sentence,
mischaracterizes his testimony.
I don't remember exactly who it was, but I just

remember, I think there were a few articles that
came out at that time about people who were
involved in, you know, difficult situation at
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companies. That's the only thing I can remember
abôut that connection or that aspect of it. For
some reason I just happened to read a few
articles at the time that talked about different
people doing, or working in similar situations.
And they all seemed to be very negative about
those people.
Did you believe that Mr. Dunlap was receiving a

bad reputation as a result of his turn around
work?

MS. Brown: Object to form.
I didn't really know. I mean, I didn't really
know, at least at the time I was reading the
article I wasn't really thinking about, I wasn't
concentrating on the specifics of his work.
Was that information you sought to acquire in

your review of his performance at companies
prior to Sunbeam?

MS. Brown: Object to form.
I'm not sure what you mean.
Well, as paft of your research into Mr. Dunlap's

history did you feel that it was important for
you to determine whether Mr. Dunlap received,
unfairly received a bad reputation for his turn

Like
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Paper prior to its sale?

MS. Brown: Object to form.
A. That's his opinion.

a. Did you ever reach that opinion one way or the
other?

A. Did I personally reach that opinion?

a. Risht.
A. I said, at the time I thought he had done a

job. You know, the numbers seemed to work

a. Did anyone at Morgan Stanley disagree with that
opinion to your knowledge?

A. Not that I can remember.
MS. Brown: Let's take a break.
MR. O'CONNOR: Can I go for about two more

minutes?
MS. Brown: Okay.

a. Sir, I'm going to show you a copy of an exhibit
previously marked CPH 148. Have you seen this
document, sir?

A. Yes, I have.

a. When did you first see this document?
A. I believe I wrote it.
Q, This is your handwriting?
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around work?
MS. Brown: Object to form.

As part of our work at Morgan Stanley, you know,
we weren't really looking at his reputation, you

know, whether, we weren't looking really at that
angle of it, we were just looking at his results
and what had he actually done.
Was his reputation immaterial to your work in

connection with Sunbeam, the Sunbeam engagement?
MS. Brown: Object to form. Argumentative.

I mean, I don't know what it related to in terms
of the engagement with Morgan Stanley and

Sunbeam. My part of it was just, you know, my
focus at that time in that deal was just to
perform the analysis on what we looked at at
Scott.
What was your conclusion after performing that

analysis?
As I said before, I think at the time it looked
like the numbers were pretty good.
And what do you mean by "pret$ good"? That

they were accurate?
I don't know what you mean by "accurate."
Whether Mr. Dunlap truly turned around Scott

t7
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I think so.
Do you recall why you prepared this document?
I don't know exactly. It looks like I'm taking

notes on something.
It appears that you're taking notes on

Mr. Dunlap's performance at Scott Paper; is that
fair to say, -

MS. Brown: Objection.
-- in the left hand column?

MS. Brown: Object to form.
Mischaracterization.
I think I was actually taking notes oh the

afticle, from the news afticle.
If you flip back to CPH Exhibit 68. The next to

the last paragraph which appears on Morgan
Stanley 3996. There's information in that
paragraph concerning 11,000 people that were
eliminated, 11,000 jobs elíminated at Scott
Paper,TI percent headquafter staff, 50 percent
of the managers and 20 percent of the hourly
workers. That information is also contained in
your handwriting notes on CPH Exhibit 148; is
that correct?
Which page are you on? I'm sorry.
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It's page 2 of the Shredder afticle, CPH Exhibit
68.
Okay.
It's the next to the last paragraph.
Okay. Okay.
And my question, sír, was the information

contained in this afticle in that paragraph
that's also reflected in your handwritten notes
in CPH 148 correct?
It appears to be.
Do you recall, sir, why when thinking that this

information was humorous you were taking notes
of that information as reflected in CPH Exhibit
148?

MS. Brown: Object to form.
Mischaracterization. Assumes facts not in
evidence.
I don't know, again, I don't recall when I read

the article the first time. And I don't know
when I wrote this.
Do you have any general recollection of when you

wrote the information on CPH Exhibit 148?
I don't know specifically. I would have to

guess.
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Correct.
Again, I think I was just taking notes from the
article. I think that's what actually happened
or what they were saying they had achieved.
Did you ever investigate whether there were 600

million in synergies and cost reductions as a
result of that transaction?
Again, I don't remember the specifics of how we
did the analysis on Scott Paper, I would think
that we went back and looked at, you know, some
of the financial performance of both. But I
don't remember exactly what we did.
And you don't recall why you prepared this

document which has been marked as CPH Exhibit
t48?
No. I think that, you know, I don't remember

why exactly.
Do you remember what was done with this

document?
No.
Did you provide it to anybody?
No. I wouldn't have given something like this

to anyone.
Was it used to create any documents in
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You also see on Exhibit CPH Exhibit 148 fourth

from the bottom there is an asterisk which
states "volume driven plan, arrow, prop up for
sale."
Uh-huh.
Do you know what that refers to?
Again, I don't know. I think it was just
something that I had written from the news
article.
You don't recall whether you investigated,

whether Dunlap pursued a volume driven plan at
Scott Paper to prop it up for sale?
There's nothing here. There was no discussion
of that kind of, that I know of.
On CPH Exhibit 148 there is a column entitled

Kimberfy-Clark. Do you recall, sir, that Scott
Paper was sold to Kimberly-Clark?
Yes.
And you'll see there's a hand notation of 600

million in synergies and cost reductions?
Uh-huh.
Synergies and cost reductions appear in quotes.

Do you recall why you made that notation?
Which -- why did I write that line?
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connection with the Sunbeam engagement?
A. Not that I know of. I'm sure some of the

factual information went into some documents.
But, you know.

a. Okay. This is a good time to take a break.
VIDEOGRAPHER: The time is ten fìfty-eight,

we're off the record.
(Short break taken.)
VIDEOGRAPHER: We're back on the record,

this is tape number two and the time is seven
minutes after eleven.

a. Mr. Yoo, I'm goinÇ to show you whafs previously
been marked as CPH Exhibit 81. This is a
document titled, Project Laser, Laser
Corporation, Restructuring and Growth Plans. Do
you recall, sir, that the code name for the
Sunbeam engagement was Project Laser?

A. Yes, I do.

a. Okay. Have you seen this document before?
A. Ithinklhave.
a. When did you see this document?
A. I think at the time that we, it was prepared.

a. Did you prepare it?
A. I didn't personally prepare this, no.
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Do you know who did?
I don't know.
What was the purpose of preparing this document?
I don't remember.
If you look at the document page 36394, where it

says "restructuring plan." Do you know where
this information -- do you know where the person

that drafted this document obtained this
information?
No, I don't.
And the same question for the growth targets; do

you know the source of that information?
No.
Under "growth targets" the first bullet point

says "doubling of 1996 sales of about 984
million to almost 2 billion by 1999 without
acquisitions; do you see that, sir?

Yes.
Did you ever investigate how Sunbeam was going

to achieve that growth goal?
MS. Brown: Object to form.

I'm not sure what you mean.
Well, do you recall that Sunbeam had a growth

target which included doubling its 1996 sales to
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Right.
I'm not sure what you mean.
Did you take it on face value what they were

saying; did you do something to investigate
those statements to confirm you were comfortable
with their growth plans?
We did our investigation as far as we typically
do. I mean, there's only so far that we go on
an MNA transaction, at some point we're relying
on the company and the information they give us
to be accurate.
And in this respect what, what did you do to

become comfoftable with the information they
were providing you? Do you recall any specifìc
things that you did?

MS. Brown: Object to form.
I don't remember specifically what we did.
What typically does Morgan Stanley do in a deal

like this to become comfortable with the growth
plans provided to them by the company?
It depends on the company and it depends on the

transaction.
Okay. In a transact¡on of this magnitude what

does Morgan Stanley typically do?
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almost 2 billion by 1999 without acquisitions?
I don't remember any of their growth targets or

what their plans were. It was such a long time
ago.
Do you remember conducting any investigation to

determine whether Sunbeam's growth targets were
attainable?
We did talk to several people at Sunbeam about
the numbers they had given us. We talked to
Russ Kirsch and Rich Goudis. Again, I think we
spent a day at their office talking to the
different division heads about the, their budget
plan for the year.

Did the information you received from these
individuals comport with the growth plans that
are indicated in CPH Exhibit B1?

Again, I don't know if they matched up with
this. But I do remember that we were very
comfortable with the detailed information they
had given us behind their growth plans.

Do you recall how you became comfortable with
that information?

MS. Brown: Object to form.
How we became comfortable?
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Again, my experience has only been with, and for
me this was probably one of the larger
transact¡ons that I worked on. So, you know, I
can only speak about what I had done.
What have you done in the past on deals similar

to Sunbeam to determine whether Morgan Stanley
is comfortable with the growth plans given to
them by the company that's retained them to
provide investment counseling or acquisition
counseling for the sale of the company?

MS. BROWN: Object to form and foundatíon.
I guess, it's been a long time since I've done
it. I can only really talk about what I've
done. But from what I remember on this, as I
said, we went through the growth plan, tried to
get the detail behind the numbers they were
giving us with Russ and with Rich Goudis and we
met with the division heads and they walked
through how they were going to achieve their
numbers. And that's probably pretty typical for
any investment bank on an MNA transaction.
Is there any independent analysis that Morgan

Stanley conducts to confirm the information
provided to them by the company?
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MS. Brown: Object to form.
I don't know what else they do.
You indicated that you spoke with divÌsion heads

at Sunbeam, who were the individuals that you

spoke with?
I don't remember specifìcally.
Did you speak with Don Oosi?

Yes.
And did Mr. Oosi provide you with any documents

to back up the growth targets that are indicated
in CPH Exhibit B1?

I believe he did.
Do you recall the form of those documents?
No. I don't remember what he gave us.

Other than Mr. Kirsch and Mr. Goudis did you

meet with anyone else in senior management at
Sunbeam to determine whether the growth targets
were attainable?

MS. Brown: Object to form.
M ischaracterization testi mony.
Our primary contact was with Russ and Rich on

almost anything that was deal related, on almost
anything that was Sunbeam related, I should say.

And, you know, the managing directors had
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document; is that correct?
I don't know for sure. I don't think I did.
Do you know what was done with this document,

CPH Exhibit 81?
I don't remember.
Do you recall if this document was provided to

any potential buyers?
I couldn't say for sure, I don't know.
Or its potential acquisition targets?
Again, I don't know. I didn't attend any of
those meetings.
Handing you what's been previously marked as CPH

Exhibit 69, the cover page reads "Project Laser
Discussion Materials, September tt, L997,
Conference Call." Setting aside the handwriting
on this document, Mr. Yoo, do you recall seeing

this document?
I may have seen this. I couldn't say for sure,
but it's possible.

Do you recall seeing the document with the
handwriting?
No.
You'll notice in the upper right-hand corner

there's the notation MS and then a list of names
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contact with Al, it was -- I don't recall if
there was anyone else in senior management that
we talked with, you know, above the division
heads.
If you turn to page 2 of that document which is

Morgan Stanley 36395. This is a slide entitled
Scott Paper Restructuring and Growth Plans. If
you take a look at the information under
restructuring plan; do you recall the source of
this information?
(Witness shakes head in the negative.) I don't

know specifically, no.

If you look at the foutth bullet point where it
reads, "reduce work force by over 35 percent
with approximately 11,000 layoffs, --

Uh-huh.
-- 71 percent of headquarter staff, 50 percent

managers, 20 percent hourly workers and 60
percent R and D." Do you recall, sir, that that
information is contained in CPH Exhibit 148 and

CPH Exhibit 68 that we looked at a few moments
ago?
Yeah, they appear to be the same.
Your testimony is that you did not draft this
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and the fifth name down appears to be Yoo,
Y-o-o?
Uh-huh.
Do you recall attending a September Lt, L997

conference call?
I don't remember specifically, but it's

possible.
Do you recall who -- I'm sorry. Withdrawn.

Do you recognize the handwriting on this
document?
No, I'm not sure who it is.

On the fìrst page in handwriting off to the
left-hand side right above "Morgan," there's a
handwritten notation "Coopers and Lybrand to
calibrate synergies"?
Oh, okay, yeah.
Do you see that. Do you recall, sir, that

Coopers and Lybrand was providing synergy
analysis to Sunbeam and Morgan Stanley in
connection with the Sunbeam engagement in 1997?

MS. BROWN: Object to form.
I don't remember exactly what it was that they

were providing us. I do know that they had
worked with Al in the past and I don't remember
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their exact role in this transaction. But from
what I remember I think they were working with
Al on the turn around plan. On developing a

plan, I think, but I don't remember for sure.
That's the turnaround plan at Sunbeam?
At Sunbeam, right.
If you could turn to page 3 of the document

which is Morgan Stanley 3897. It's a slide
entitled Overview of Proposed Selling Process?
Uh-huh.
Do you see on the left-hand side, sir,

handwriting, it says "just get it done"? To the
left of Overview of Proposed Selling Process.
Okay. Yeah.
Does that refresh your recollection, sir, of

participating in this conference call? Someone
making the statement "just get it done"?
No. I don't know.
You don't know what that means?
No.
In about the middle of the page looking at the

handwriting again there is two asterisks, the
second asterisk says "Kimberly/Scott - won't see
anything." Do you recall anyone making that
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Stanley prepared a document entitled Strategic
Plan or contained the words strategic plan in
the title of the document?
I don't know for sure. I mean, we produced a

lot of documents.
I'm sorry. How about long range strategic plan;

do you recall that document?
No.

And then in the middle of page 3906 of CPH

Exhibit 69 there's a box around some
handwriting, and the handwriting states "beef up
sex appeal." And there's an arrow to "future
growth opportunities." Do you know what that
refers to?
I couldn't say for sure.
Do you recall anyone at Morgan Stanley

discussing beefing up the sex appeal of Sunbeam
by touting future growth oppoftunities?

MS. BROWN: Object to form.
No. I mean, there was really no discussion

about that.
Did anyone at Morgan Stanley refer to Sunbeam

management as amateurs?
Not that I can remember, no.
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statement at Morgan Stanley?
No, I don't, I don't recall anything about that.
You don't know what that means?

No. I, I don't know what that means.
If you can turn to page 12 of the document which

is Morgan Stanley 3906. In much larger
handwriting on the top left of that page it says
"amateurs" and it's underlined; do you see that?
Okay.
Does that refresh your recollection of this

September 1lth conference call?
No.
Do you know what -- do you know what that refers

to?
MS. BROWN: Objection. Speculation.

No. I'm not sure.
To the right-hand side in handwriting there's an

asterisk with 20 to 25 pages, Strat Plan;
possibly strategic plan^ Does that --
Okay.
Does that refresh your recollection of this call

and discussion of a Sunbeam strategic plan?

No.
Were you aware, sir, that Sunbeam and Morgan
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If you take a moment, sir, to flip through the

rest of the document. My question for you is
whether you recall preparing any portions of
this document?
(Witness reviewing.) I don't know specifically

where, but I'm sure I had a hand in helping to
prepare this somewhere.
You mean you don't recall any specific pages

that you have a recollection of preparing?
No.
Did anyone at Morgan Stanley or Sunbeam advise

Morgan Stanley to not contact Kimberly-Clark in
connection with Morgan Stanley's work in trying
to find a buyer or an acquisition target for
Sunbeam?

MS. BROWN: Objection. Foundation.
No, there was no discussion of that kind.
That you recall?
That I recall.

(Deposition Exhibit 218 marked for
identification.)
Sir, you've been handed what's been marked as

CPH Exhibit 218.
Uh-huh.
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Do you recall this document?
I think I do, yeah. It's sort of familiar.
Did you draft this document?
I think I helped write it up.
Who assisted you in writing up this document?
I think it was Alex Fuchs and Tyrone Chang.
What was the purpose of drafting this document?
I don't know what the end goal or the end

product was to be, but I think this was part of
our due diligence on Sunbeam. Just
understanding their growth plan.
Why was it important for Morgan Stanley

personnel to understand Sunbeam's growth plan?

MS. BROWN: Object to form.
Characterization.
I don't remember what the end product was to be

or the end goal was here.
MR. O'CONNOR: Mark this.
(Deposition Exhibit 219 marked for

identifìcation.)
Do you know if CPH Exhibit 218 was ever sent to

Mr. Fannin and Mr. Goudis?
I don't know for sure.
Sir, I'rn handing you what's been marked as CPH

2T
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of CPH Exhibít 220 were physically attached to
the following document. But do you know, sir,
whether that was the case? Whether these two
documents were in fact attached?
I don't know.
Does your handwriting appear on the first page,

the fax cover sheet on CPH Exhibit 220?
No, that's not my handwriting.
Is that Mr. Chang's handwriting?
I don't know whose that is.

But you're listed as the author of the fax?
Yes.
On page 2 of that document, CPH 220, under

Financial Projections; do you see that?
Yes.
First bullet point reads "please provide backup

numbers to all the new revenue stream graphical
charts." Do you see that?
Yes, I do.
What was the purpose of attaining that

information?
Again, I don't know if there was any other
reasoning behind it other than just typical due
diligence and trying to make sure that we fully
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Exhibit 219. It's a document bearing Bates
label Morgan Stanley 36347 through 36349; do you
recall this document?

A. Uh-huh. Yes.

a. This appears to be a later version of CPH

Exhibit 218, does that refresh your recollection
that you may have changed Exhibit 218 in a
matter reflected in CPH Exhibit 219?

A. I, again, I don't remember exactly what the
reasoning was. I think we were just
reorganizing the questions into categories to
make it éasier for them to gather the
information.

(Deposition Exhibit 220 marked for
identifìcation.)

a. Do you recall drafting that document, CPH

Exhibit 2I9 or revising the document that we
marked as CPH Exhibit 218?

A. I don't remember that specifically, no.

a. I'm handing you what's been marked as CPH

Exhibit 220. CPH Exhibit 220 bears Bates labels
CPH 467090 through 467126. I'll represent to
you that this is the way the document appears in
the files, I'm not sure if the first three pages
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understand and are comfortable with their
projections.
Do you recall whether you received materials

that were responsive to the request under
"financial projections"?
I do know we received some documents from them,
I don't know for sure we got all of them or not.
Did you ever make an effort to determine whether

they provided you with all of the information
requested in this September 19, 1997 memo?
I believe we did follow up with them on some

outstanding items, yeah. I don't recall if
those were ever followed through or not.
Looking at the product development R and D

pipeline section, the third bullet point. The
second dash reads, "is 30 new products a year a

reasonable number to achieve." Do you recall
receiving any comfort or a response to that
inquiry?
I don't remember specifically.
Did you believe that 30 new products a year was

an unreasonable number to achieve?
I had no idea. I didn't really know the
industry.
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a. On the third page of the document, CPH 467092,
there's a category entitled, not category,

/channel/pricing; do you see that?
A. Yes.

a. And the fourth bullet point it reads "definition
of category management? Does it differ from
channel management?" Do you recall inquiring
into Sunbeam's channel management?

MS. BROWN: Object to form.
A. I'm not sure. I mean, I still don't fully know

what channel management is. That's part of the
question was trying to work through their
terminology, understanding what it is they were
talking about.

a. Did you ever come to an understanding of
Sunbeam's channel management practices?

MS. BROWN: Object to form.
A. Again, I'm not really sure, you know, what

channel management, you know, it's more of a
marketing term, I believe. I'm not really sure
what channel management is.

a. There's another category entitled Other at the
bottom of that same page. And next to the
fourth bullet point it reads "provide examples
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As far as I remember there was, at least for the
Morgan Stanley due diligence, I don't believe
there was a formal data room set up. I don't
recall if there was ever one set up during the
transaction, during the actual consummation of
the transaction.
Did you, did you ever have any contact with the

law firm Skadden Arps in connection with the
Sunbeam engagement?
i believe so/ yes.
Do you recall that Skadden represented Sunbeam

in the transaction?
That sounds familiar, yeah.
Okay. Did you have any discussions with Skadden

in connection with the due diligence that you
petformed?
I don't think we talked about that, no.
Do you recall when you started your due

diligence of Sunbeam?
I mean, for a client -- I'm sorry.
No, go ahead.
For a client I don't think it's a one time
event. It's sort of an ongoing thing. As I

I said, we were learning about the company when we
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of how the company has repositioned itself
(manufacturing, shipping and billing, R and D

and other systems and processes.) For growth as

opposed to being viewed as a cost cutter." Do
you recall obtaining information in response to
this inquiry?
I don't remember specifically what we got back

on this one.
Do you recall whether you received any comfoft

on whether the company repositioned itself for
growth as opposed to simply cost cutting?

MS. BROWN: Object to form.
I don't recall.
The following document is a list of documents in

data room, CPH 467093?
Uh-huh.
And it appears that this document runs through

the rest of this exhibit through CPH 467t26. Do
you recall seeing that document?
No, I don't think I've seen this before.
Did you ever go into a data room in connection

with your due diligence of Sunbeam?
Not that I can remember.
Do you know if anyone did?
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did our first pitch and then from then it was
sort of an ongoing process of trying to stay on
top of the progress of the company.
Is September t9, 1997 a significant date to you

in connection with your due diligence work?
When the memo that's attached to CPH Exhibit 220
was faxed to Mr. Goudis and Mr. Fannin at
Sunbeam?
I don't recall anything specific or anything

special about that day.
Did Sunbeam ever refuse to provide any

information that you requested in connection
with your due diligence work?
No. Not as far as I can remember.
Did Sunbeam limit Morgan Stanley's access to any

of Sunbeam's customers or employees?
MS. BROWN: Objection. Foundation.

There was no -- there was no attempt on
Sunbeam's paft to limit our access to any of the
customers.
Did you interview any customers at Sunbeam?
I did not personally, no.
Do you know if anyone did?
I don't believe anyone did. But I don't think
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thafs -- it's not really part of the normal due
diligence process for an MNA transaction.
You've never contacted companies' customers as

part of due diligence?
I haven't personally and I don't know of anyone

that has. I can't think of anybody that has.
Okay. How about lower level employees,

employees below the division heads, did you have
any contact with those employees in connection
with your due diligence?
Occasionally here and there. I don't remember

anyone directly.
Do you recall any of those employees that you

spoke with?
No.
Do you recall the subjects of your conversations

with those employees?
No. It was mainly in the context of when we

would request information or specific documents
most of our contact was with senior or mid level
management and they would have some of their
subordinates do the actual work to provide us
the information. That was really the main
context of our contact with them.
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Yes, I believe so.
What were the purposes of your trips to Florida?
They were all different. We were down there for
different reasons.
Did you go to the beach?
No.
Was this a paft of your due diligence of

Sunbeam?
Some of it was for due diligence, yes.
Besides due diligence why else did you go to

Sunbeam?
Some of it was, I believe there was one meeting

or one presentat¡on we made to them and I think
one was a, I remember we went down there for a,
sort of a preparation session. I think they
were having a meeting with someone, I don't
recall who.
Was this a potential buyer?
I don't remember who it was. It was really -

Jim Stynes was the one that went with me in that
meeting and they were asking for Jim's help in
just preparing for a meeting.
In the presentation, of the trip for the

presentation was that for the pitch to Sunbeam?-
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So is it your testimony that you never spoke to

those employees, you just obtained information
from them through their superiors?

MS. BROWN: Objection. Mischaracterizes.
I don't recall the nature our conversations with
them. You know, there was some contact, I don't
really remember what it was.

MR. O'CONNOR: Mark the next exhibit.
(Deposition Exhibit 221 marked for

identifìcation.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 22I; do you recall this document?
No, I don't think I've seen this one.
Do you recall traveling to Sunbeam's

headquarters in Florida on September 22nd
through the 24th, 1997?
I don't know the dates that I was down there. I

made several trips down there.
How many trips do you think you made to Florida

in connection with the Sunbeam engagement?
I have to guess. Maybe four or five.
And each time you traveled to Florida did you,

did you go to Sunbeam's headquarters in Del Ray

Beach?
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No. What was that about? I think it was --
That's my next question.
I think it was just an update of the progress to
that point. Where we were in our discussions.
Do you recall when that trip occurred?
I think it was in the fall sometime that I

remember.
Do you recall Mr. Dunlap being unhappy with

Morgan Stanley because Morgan Stanley could not
find a buyer for Sunbeam?
I never knew, I mean, I never, like I said, I

never talked to him.
You never talked to him ever?
About the transaction. It was really just
formalities and greetings.
Does CPH Exhibit 22t read in connection with CPH

Exhibit 220, refresh your recollection that your
trip to Florida from September 22nd to the 24th
of t997 was in connection with the information
that you requested in the September t9,1997
memo?
Okay. I believe we did go down there for that
trip for a due diligence session.
What do you recall about that trip?
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It was pretty nondescript. I mean, it was just
information gathering, going through
documentation they had given us/ a few
presentations. Actually, this may have been the
trip where we met with the various division
heads and they were giving us their growth plan

for the year.
Do you recall any of the information they

provided you on those growth plans?

No.
Do you recall looking at any documents during

this trip that you requested in the September
t9, t997 memo?
We did go through quite a few documents during
this time. I don't, again, I couldn't tell you
specifìcally what.
Did you find any information in those documents

that caused you any concern about Sunbeam's turn
around or the future growth projections?

MS. BROWN: Objectto form.
No. At the time there was nothing really that

raised any red flags for us.

Was there anything that raised any yellow flags?
No.
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that, it was probably two days.
Do you recall whether this trip in late

September of 1997 preceded this presentation
that you spoke about earlier?
Which presentation?
The trip to Fforida where you were involved in a

presentation to Sunbeam to update them on the
progress?

MS. BROWN: With Mr. Stynes.
I don't remember the exact chronology.
How long were you in Florida for that

presentation?
I think it was just a day.
In that preparation session?
I think it was just a day.
Other than the trip to Florida on September

22nd, do you recall any other trips to Florida
in 1997 during which time you performed due
diligence of Sunbeam?
I couldn't say for sure. I don't know.
I'm handing you what's been previously marked as

CPH Exhibit 71.
(Witness reviewing.)
Have you seen this document before?
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Did Mr. Chang accompany you on this trip to

Florida in September?
I believe he did.
Did anyone else go to Florida with you on this

trip, or did you meet anyone from Morgan Stanley
down in Florida on this trip?
I don't remember. I don't think so, but I'm not

SUTC.

CPH Exhibit 221 indicates that you spent
Tuesday, September 23rd, at Sunbeam?
Uh-huh.
And you were to see Rich Goudis. And it shows

your depafture on Wednesday, September 24th, six
fìfteen flight.
Uh-huh.
Does that refresh your recollection on how much

tirne you spent at Sunbeam's headquarters
reviewing documents and meeting with division
heads?

MS. BROWN: On this trip?
On this trip. Thanks.
I thought we were there for a few days, maybe

two days or three days. And -- I've got to look
at the time line here. Yeah, it looks like
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Yes, I have.
When did you see this document?
I actually helped put this together.
Okay. The fìrst two pages of CPH Exhibit 7! are

contents of an e-mail authored by Tyrone Chang
dated October 23, t997, attaching an October 22,
1997 memo to worldwide IBD Professionals; do you
see that?
Yes, I do.
Do you recall the purpose of sending this e-mail

and the attached documents at this time? At
that tíme.
This was a standard announcement that we would

send out when we were engaged by a client.
What's the purpose of sending out that

announcement?
I think it was just informative for the rest of

the investment banking division.
You said that you prepared the materials that

are attached to that e-mail?
Well, I helped put this together.
When you say you helped put it together, what

does that mean?
I think most of the actual documentation on the
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project, the person who actually physically sat
there and drafted these was Tyrone, and I was
overseeing that and then Alex was overseeing us,

Alex Fuchs.
Did you physically type the information that's

contained on Morgan Stanley 5986?
86? No, I didn't type this.
Do you know who did?
I don't know.
Do you recall reading the investment rationale

that appears on this page at this point in time?
I believe I did read this.
The first bullet point reads, "Sunbeam

represents an attractive growth story and
investment oppoftunity"?
Uh-huh.
Do you know the basís for that statement?
I don't know.
Did you do anything in connection with your due

diligence of Sunbeam to confìrm that Sunbeam in
fact represented an attractive growth story and
investment opportunity?

MS. BROWN: Object to form.
Well, all of these I think are just op¡nion

Page 92

EUGENE YOO
You testified earlier as part of your due

diligence you were keeping an eye on other
companies in the industry?
(Witness nods in the affìrmative.)
Is that paft of what you did to confirm that

Sunbeam presented a tremendous intrinsic value?
I can't say for sure, but that's a possibility,
If you turn, sir, to page 5991, a few pages back

in CPH Exhibit 71. There's a summary of recent
analyst commentary.
Uh-huh.
And that spans for several pages. Did you draft

those pages of this document?
Actually, I don't think that I worked on this
part of it.
Did you perform any research into analyst

commentaries on Sunbeam or did someone else take
care of that?
Most of that was actually done by the, by our,

our financial analysts, Truse (ph.), Tyrone and
Louie.
You can set that aside. During your trip to

Sunbeam in September, late September of 1997 did
you ever meet with any of the company's internal .
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about the quality of the company. I think the
growth aspect was coming out of the growth plan
that Sunbeam had.
So the statements, the four bullet point

statements that appear on Morgan Stanley 5986
are Morgan Stanley's opinion of the condition of
Sunbeam Corporation at this time?

MS. BROWN: Object. Mischaracter --
I'm sorry. At the time that the document was

circulated to the worldwide IBD Professionals?
MS. BROWN: Objection.

Mischaracterization. Foundation.
At the time that this was drafted based on the
information that we had from the company and
what we knew about the company, you know, we
felt that these were reasonably accurate.
Do you recall anything specifically that you did

to confirm that Sunbeam had undergone a profound
transformation since the arrival of new
management in July of i996?
I don't remember specifically.
For the next bullet point "tremendous intrinsic

value, outpacing nearest competitors"?
Uh-huh.
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auditors?
No, I don't think we did.
You never spoke to Tom Haftshorn?
Harshorn?
Thank you.
I don't recall ever meeting him face to f;ace. I
think I may have spoken to him on the phone once
or twice.
What did you discuss with him?
I don't recall.
How about Deirdre Dadando, did you ever speak

with her on the phone?
I don't recall that name.
Did you ever review Sunbeam's internal audit

papers?
I don't believe we did.
Did you ever review the audit work papers

prepared by Arthur Andersen, Sunbeam's
accountant?
I don't think we did. We typically don't review

the audit papers.
Why is that?
We rely on the auditors who provide us with a

comfort on the fìnancials. We couldn't do that
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on every transaction to go in and review their
wdrk.
Did you ever speak to anyone at Arthur Andersen

in connection with your due diligence?
I don't think we did.
You don't recall speaking to Larry Bornstein?
No. I may have on the phone once, but I don't

really remember. I didn't really deal with
Larry.
Do you know who Larry Bornstein is? Have you

met him?
I've never met him, no.
Phil Harlow?
Phil I think I've spoken to. I think he was the

person I talked to more.
You don't recall what you discussed with

Mr. Bornstein?
No.
Do you recall what you discussed with

Mr. Harlow?
I don't remember specifically. It was more in

connection with the acquisitions that Sunbeam
was making.
Was part of your due diligence of Sunbeam and

2t
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as part of your due diligence? I'm sorry. I
withdraw that question.

Is that the same -- does that refer to the
trip that we discussed in CPH Exhibit 221?

I believe that's the same trip, yes.

And then the next page lists October 29th?
Uh-huh.
"MS due diligence regarding growth strategies

and strategic plan at Sunbeam's headquarters in
Florida" and your name, Mr. Chang's name and
Miss Rafli's name are listed there. Do you

recalltraveling to Sunbeam in Florida on
October 29th to conduct due diligence on

Sunbeam's growth strategies and strategic plan?

I vaguely remember making the trip.
Do you recall what you did on that trip?
I just remember part of it being sitting with
Rich Goudis and with Russ and some of the backup
financials they had to the growth plan,
understanding how they built up to their final,
final numbers. I don't recall what else we did
on that trip.
Did they provide you with documents reflecting

that build up?
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its financial condition you didn't have
conversation with Mr. Harlow or Mr. Bornstein?

MS. BROWN: Objection. Mischaracterizes.
I don't believe we did.
Sir, I'm handing you what's previously been

marked as CPH Exhibit 84. Have you seen this
document?
I don't believe I have.
This is a document that was produced by Morgan

Stanley and it appears to be the chronology of
the events, some of the events, Project Laser.
On page 2 ofthe chronology next to the date of
September 23rd and 24th, the event reads "MS due
diligence at SOC"?
Uh-huh.
First, SOC refers to Sunbeam's stock ticker

symbol; correct?
Correct.
And the participants of that due diligence

session at Sunbeam are listed as yourself and
Mr. Chang --
Uh-huh.
-- at Sunbeam's headquafters? Do you recall

traveling to Sunbeam on September 23rd and 24th
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A. Yes, I believe they did.
a. Do you recall what those documents contained?
A. I don't remember now, no.

a. Did you speak with anyone besides Mr. Goudis and
Mr. Kirsch during that trip?

A. I may have. I think there was somebody else
that worked for Russ that we actually dealt with
on a more regular basis for the financials. And
we may have talked to, we may have talked to Don
as well, Don Oosi.

a. Did you speak with anyone below senior
management on that trip to discuss the back up
for the strategic plan or the growth strategies?

A. I don't recall.

a. Do you recall anything else about that trip or
the information you learned?

A. No. I don't recall anything else about that.

a. Did anyone else from Morgan Stanley go down to
Florida for that trip other than yourself and
Mr. Chang and Miss Rafii?

A. I don't know. I don't remember.

a. Handing you what's been previously marked as

Exhibit CPH 173. Do you recall traveling to
Sunbeam's headquafters in Florida on January
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5rh?
January 5th? I don't remember what the trip was
for.
You don't recall going down to Florida shortly

after New Year's, 1998?
I may have. I mean....
If you turn to CPH Exhibit 84, --

Uh-huh.

- page 33259.
Uh-huh.
Next to January 5th there's an entry that states

"meeting with SOC to prepare for potential sell
side management presentation to Phillips." Does
that refresh your recollection of your trip to
Florida on January 5th?
I'm sorry, I'm drawing a blank on that. I don't

remember.
Mr. Yoo, did you create any documents to reflect

the information that you learned during the due
diligence trips to Sunbeam?

MS. BROWN: Object to the form.
The, I mean, on which trip? On --
Any of the trips.
I may have taken notes. That's all I know.
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I'm pretty sure we went through some of them
again at some point.
You didn't create any summaries of your due

diligence findings?
No.
In 1997 and 1998 did Morgan Stanley have any

policies documenting due diligence?
Not that I knew of.
Did you receive any training at Morgan Stanley

on conducting due diligence or documenting due
diligence?
There was no formal training class on due
diligence. You know, just like almost anything
else on the job it's sort of learning on the
job, learning with somebody else who knows what
they're doing. In this case, especially in this
case because it was my first MNA transaction, I
was working with Alex and also Tyrone who had
actually more experience than I did in the MNA
group.
Were you ever given a manual at Morgan Stanley

which provided policies and recommendations on
conducting due diligence?
I don't think we ever received anything like
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Was it your practice to take handwritten notes

while you were conducting due diligence while
reviewing documents and speaking with people?

Generally I took notes, yeah.
But you don't recall doing so in this case?

Again, I'm speculating. I'm assuming I did but
I don't have anything.
Nobody at Morgan Stanley was designated as the

point person who was responsible for keeping
notes of the due diligence activities?
Typically the analysts were the ones that were
responsible for making sure that any and all

information that we gathered on a due diligence
trip made it back with us to New York. Whether
that was notes or physical documents that we
received or discs or anything like that.
Did the analysts on the Sunbeam engagement do

that?
I believe they did.
Do you know where those notes or documents were

stored once they were carried back to New York?
No.
Did you ever look at those documents at a

subsequent time after the due diligence trip?
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that. I don't remember anything like that.
Other than the trips that we've looked at on

your itineraries or in this chronology, do you
recall any other trips to Sunbeam in 1997 where
you peformed due diligence?
No. I don't recall any, anything specific.
Mr. Yoo, did you prepare presentation books for

potential acquisition targets in the Sunbeam
engagement?
I believe we did.
Did you personally?
I am pretty sure that I helped work on them.
Who else was involved in preparing presentation

books?
I guess it depends on the book.

(Deposition Exhibit 222 marked for
identification.)
You've been handed what's been marked as CPH

Exhibit 722, which is a Morgan Stanley document
Bates labeled 3431 through 3464. Have you seen
this document before, sir?
Yes, Ibelievelhave.
Did you draft this document?
I helped put it, I helped put it together.
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Do you recall when you did that?
No, I don't remember.
If you look on the lower left-hand corner of the

document there's a computer fìle stamp and a

date; do you see that?
Uh-huh. Yes.

It appears that the date is December Il, 1997.
Does that refresh your recolfection as to the
time that you helped prepare this document?
Yes, a little bit.
What's the purpose of this document?

MS. BROWN: Objection. Foundation.
Who were we presenting this to, or?
Why was that document created?
I can't be certain but I think it might have

been to inform or, I guess, educate Sunbeam on
the Coleman Company.
Do you know if this document was given to

Sunbeam?
I don't know that for sure.
If you turn back, sir, to CPH Exhibit 84, the

chronology.
Okay.
There's an entry there for December 1lth.
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Coleman Company. There's a document entitled
the Coleman Company, Inc. Transaction Rationale.
Did you prepare this page?
I don't think I did. It doesn't look familiar.
There's a column entitled Issues and there's a

bullet point, second bullet point under that
col umn indicates "research earni ngs, esti mates
already include 50 million of cost savings"?
Okay.
Do you have any recollection of looking into

that information?
"Looking into" meaning what?
Determining whether that was in fact the case.
I don't know. I don't remember looking into it.
If you flip ahead, sir, to Morgan Stanley 3452.

That page is entitled Synergy and Price
Analysis; did you prepare this page?
No. This was part of the model that Tyrone was

working on.
This page in the upper left-hand corner

indicates that this is, this purpofts to be a
chaft relating to Sunbeam's acquisition of
Coleman with synergies; do you see that?
Yes.
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"Meeting with Sunbeam management to discuss
potential Coleman transaction. Sunbeam --
Okay.
-- initiated talks with Coleman without MS

knowledge background presentation on Coleman and
preliminary financial analysis presented"?

Okay.
Does that refresh your recollection, sir, on

what was done with this document?
Well, I wasn't actually at the meeting, I don't
know what they used this for. It could have
either been to inform Sunbeam or sometimes our
own team use it to make sure we knew all of the
answers if anybody had any questions on Coleman,
if they asked us what the sales were last year
or anything like that.
Do you recall when you first started researching

the Coleman Company in connection with the
Sunbeam engagement?
No. I mean, there were so many things happening

at the time, I don't remember.
If you could turn, sir, to the third page of CPH

Exhibit 222. ln the overview of the Coleman
Company the section entltled Overview of the
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Is it your testimony that you were not involved

in preparing model outputs that analyzed an
acquisition of the Coleman Company and the
synergies that are assumed in such an
acquisition?

MS. BROWN: Objection to form.
Mischaracterizes.
No, that's not what I am saying. i certainly

helped work on a good poftions of the model.
This particular one, though, is one I didn't
really work on.
When you say you worked on poftions of the

model, what do you mean by that?
Well, I was overseeing Tyrone as he would run

various analyses.
Did you tell Tyrone what data to input into the

model?
MS. BROWN: Object to the form.

I didn't, I didn't give him the specific numbers
to put in, but I would help him tell, you know,
help him figure out where the sources were.
What were the sources of that data?

MS. BROWN: Object to form.
I mean, the data for the inputs?
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Correct. For the synergy analysis.
I don't know what the data for the synergy

analysis was. Generally for the model we used
publicly available financials.
Did you ask Mr. Tyrone where he obtained the

data to perform synergy and price analysis that
appears on Morgan Stanley 3452?
No. I think this was something that he was

running with Alex. But I can't be certain. But
I don't really recall anything about this page.
Flip ahead to Morgan Stanley 3454. This is a

cha rt entitled Transaction Structure Ana lysis?
Uh-huh.
And the upper left-hand corner indicates "SOC

acquires Coleman without synergies"?
MS. BROWN: Coleman, SOC.

Thank you. Did you prepare this document?
I don't know if I helped prepare this specific
one. This is again a page from our standard
model which we've run hundreds of times. I
don't know if this specific version is one that-
I worked on.
Again, you don't know the source of the data --

I'll withdraw that.
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What page is that?
3452.
And that page you don't recall where those, that

synergy data came from?
I don't know.

MS. BROWN: Chris, are we going to take a

lunch break?
MR. O'CONNOR: Yeah, I'm close to moving on

so let's finish this up. I would like that
marked the next document.

(Deposition Exhibit 223 marked for
identifìcation.)
Sir, you've been handed what's been marked as

CPH Exhibit 223; do you recall this document?
I think I do, yes.
Did you draft this document?
I can't be ceftain. I don't know.

(Deposition Exhibit 224 marked for
identification.)
Sir, you've been handed what's been marked as

CPH Exhibit 224.
Uh-huh.
I'll represent to you, sir, that the fìrst two

pages of this document contain meta data from
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If you turn to the next page, Morgan

Stanley 3455. It's another transaction
structure analysis. This time it says, "SOC

acquires CLN with synergies." Do you see that?
Uh-huh.
And the synergies assumptions in the bottom

left-hand corner states, "includes synergies of
95.1 million." Do you know where that number
came from?
No, I don't know.
Turn to the next page. Morgan Stanley 3456.

That analysis includes synergies of 126.8
million. Do you see that?
Yes, I do.
Do you know where that number came from?
I can take a guess but it's just a guess. I

don't know for certain.
Well, where do you believe it came from? What's

your guess?

MS. BROWN: Objection. Calls for
speculation.
And just, it looks like it comes off of this

chart you fìrst showed me, the synergy and price

analysis.
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file produced to us by Morgan Stanley. Are you

familiar with the concept of meta data?
Not very, no.
Okay. Information contained in the file that

was provided to us indicates that you created
this document on December lt, 1997 , as indicated
by your name after author, y-o-o-g?
Uh-huh.
And under Document Statistics, Creation Date.

Does this refresh your recollection of your
drafting of this document?
Again, I can't be ceftain, but it's possible I
drafted it.
Do you know why this document was drafted on

December tl, t997?
On the 11th? I don't remember exactly why.
Did you attend a December t2, L997 meeting

between Sunbeam management and MacAndrews and

Forbes Holdings Company to discuss a potential
transaction involving those two companies?
No. I never met with MacAndrews and Forbes.
At anytime?
I met with somebody from MacAndrews and Forbes

after the acquisition when we were selling the
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spa bus¡ness.
Wère you aware of the meeting on December 12th?
Sure. I'm pretty sure I was.
Do you know if Sunbeam used Exhibits 222,223

and 224 in connection with their meeting with
MacAndrews and Forbes?

I don't know.
MS. BROWN: Hold on. 224?

MR. O'CONNOR: I'm sorry, Exhibit 222 and
Exhib¡t 223. Thank you.

MS. BROWN: Objection. Foundation.
I don't know.
Do these documents refresh your recollection,

sir, that Morgan Stanley was analyzing potential
synergies of a Sunbeam/Coleman transaction prior
to the first meeting between Sunbeam and
MacAndrews and Forbes on December t2, t997?

MS. BROWN: Object to form. Object to
foundation. And also I believe mischaracterizes
the facts in evidence.
I mean, I don't know. I mean, which synergies,

which?
We looked at two documents that indicated that

someone at Morgan Stanley, perhaps Mr. Chang,
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It appears that way.
A good time to take a lunch break?

VIDEOGRAPHER: The time is twelve thirty,
we're off the record.

(Lunch break taken.)
VIDEOGRAPHER: We're back on the record.

This is tape number 3, the time is eleven
minutes after one.
Mr. Yoo, before the lunch break you testifìed

that you had no contacts with representatives of
MacAndrews and Forbes Holdings until, except for
after the transaction closed; is that correct?
As far as I can remember that's correct.
If you can turn back to CPH Exhibit 84, the

chronology.
Okay.
And on page 33259 of that document there's an

entry for January 23rd. And next to that entry
there is a description, "meeting with Mavco,
reinitiate talks, Ray Coleman." The location it
says Emco headquarters, I believe that to be
Mavco headquarters in New York. Your name is
listed as an attendee. Is that an error or do
you recall meeting with Mavco on January 23rd?
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perhaps yourself, were compiling information
a na lyzing potential transaction between Sunbea m

and Coleman; correct?
It appears that way, yes.

And those documents are dated December tL, L997;

right?
Okay, yeah.
Okay. My question for you is do you recall

yourself or Mr. Chang or anyone else at Morgan
Stanley analyzing the potential synergies of a
transaction between Coleman and Sunbeam before
December L2,7997?

MS. BROWN: Object to the form. Compound.
And also foundation.
Again, I don't remember specifically what we

were looking at with Coleman prior to the
meeting. I don't really remember the chronology
of the meetings wíth Coleman.
But although you don't know the source of the

synergy data that appears in CPH Exhibit 222

that document reveals that someone at Morgan
Stanley was inputting synergy assumptions into
models to determine a potential transaction with
the Coleman Company; correct?
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I don't recall that meeting at all. I don't

think I've ever been to their headquaders.
If you turn to the next page there's an entry

for January 29th, there are a lot of names
listed there, yours is not among them.
Okay.
Reflecting another meet¡ng with Coleman and

Mavco. You were not present in that meeting as

well, at Revlon's headquarters?
I was not there.
And again, on February 6th there's an entry for

a meeting with Mavco to negotiate the Coleman
transaction at Mavco's headquarters. Mr.
Chang's name is listed but yours is not, you did
not attend that meeting?
Again, I don't believe I ever went there. I
don't think I've ever been to the Mavco
headquarters.
If you can turn to the next page, Morgan Stanley

33261. There's an entry dated February 23rd,
"strategíc due diligence meeting with Coleman,
review strategic plan in 1998 projections,
arrange for faciliÇ visits, due diligence on
Sunbeam by Coleman and CSFB." Again, your name

a.

A.

a.

A.

a.
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a.
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is not listed there, do you have any
recollection of any meetings on February 73rd
involving those individuals?
No, I don't.
You don't recall any discussions involving

MacAndrews and Forbes or anyone from Coleman
with members of Morgan Stanley or Sunbeam
concerning any details of the transaction such
as the price, the timing, the consideration that
would be paid?
No, I don't remember being paft of any of those

meetings.
I'm handing you what's been previously marked as

CPH Exhibit 9. Do you recall this document,
sir?
Yes,IthinkIdo.
What is this document?
I think this was our/ our company description of

Sunbeam and its current situation.
Do you call this a presentation book?
I guess -- what do you mean by presentation
book? It appears to be in presentation format,
Do you know if this document was provided to

Coleman Company representatives or MacAndrews
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MS. BROWN: Document or page?
MR. O'CONNOR: Page.

This page, yes. I do recall that.
What's the purpose of preparing this document,

the discussion materials marked as CPH Exhibit
9?

I don't know specifically what meeting this is

for or who the audience was.
Was this document an effoft by Morgan Stanley to

in essence sell Sunbeam Corporation -- I
withdraw.

Is this document in essence materials
prepared to provide prospective buyers or
acquisition targets with i nformation concern ing
Sunbeam's existing financial and business
condition?
I don't know if that was the purpose here.
Do you know of any other purpose --
It could have been. I'm sorry.
Do you know of any other purpose this document

would serve?
February of '98. It could have been given,

again, just speculat¡ng, it could have been
g¡ven to anyone just to update them or inform
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and Forbes representatives in February of 1998?
I don't know what they were given.
If you could turn to page 26290, which is the

fifth page in on Exhibit 9.
Okay.
Do you recognize that document, sir, as the same

document that was circulated to Worldwide IBD
Professionals at Morgan Stanley back on October
22nd of t997?

MS. BROWN: What's the Exhibit number?
MR. O'CONNOR: CPH Exhibit 71.
(Prior testimony read back.)

"Do you recognize that document,
sir, as the same document that was
circulated to Worldwide IBD
Professionals at Morgan Stanley
back on October 22nd of L997?"

Okay, they look to be the same page?

And this pafticular page it was prepared by you?

You know, again, I don't remember if I prepared
this one specifically.
But you recall -- you recall that document being

prepared in connection with attempting to fìnd a

buyer or acquisition targets for Sunbeam?
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them about Sunbeam. Just their current
situation.
For what purpose?
Oh, I don't know.
As you flip through this document, Mr. Yoo, did

you prepare, do you recognize any pages in this
document that you prepared?
I didn't put any of these pages together myself.
But I worked with Tyrone and Lilly in putting
them together.
Did Mr. Chang and Miss Rafii provide you with

the materials that they were preparing for your
review?

MS. BROWN: Object to the form.
They provided me with these pages, you mean?
Were you asked to review the work product of

Mr. Chang and Miss Rafìi?
Yes, I did review their work.
And if there were any errors or inconsistencies

would you correct those or send the document
back to them to change?

MS. BROWN: Are you referring specifically
to this document?
Generally the documents that they were
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prepar¡ng.
I'm sorry, what was the question?

In general the documents that were prepared by
Mr. Chang and Miss Rafii for your review, if you

found any inconsistencies or errors in those
documents did you change those documents or did
you send them back down to those individuals for
editing?
I would give them the changes to make.
Showing you what has been previously marked as

CPH Exhibit 187. Do you recognize that
document?
I think I do.
When do you recall seeing that document?
I don't know the exact date. But I think I saw

this or some version of this presentation in the
fall of 1997.
Did you prepare any of the pages in this

document?
I don't think so.
Do you know who did?
I don't know.
The same question for CPH Exhibit 9, do you know

who compiled the materials to create this
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Do you recall any instance where you found
inaccuracies in their materials that you had to
change?
There were a few instances of typographical
errors or just misinterpreting of some numbers,
maybe. But not many.
And again, with CPH Exhibit 187, what did you do

to confìrm that the statements contained in this
document were accurate?

MS. BROWN: Objection. Assumes facts not
in evidence.
I'm sorry, what was the :

(Prior testimony read back.)
"And again, with CPH Exhibit 187,
what did you do to confìrm that
the statements contained in this
document were accurate?"

I don't remember the specific steps that we
took. Many of the things in here are just
statements that, I don't think anybody can
verify one way or the other. The financials, to
the extent they're in here, I don't believe we
really even used because they're too general and
too broad.
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discussion material packet?
CPH 9?
Correct.
The raw data and information that was used to
produce this was probably collected by Lilly and
Tyrone.
What did you do to confìrm that the information

contained in CPH Exhibit 9 and CPH Exhibit 187
was accurate?
Accurate meaning?
True.
Was it actually -- okay. Not that these antl
this were the same, or?
Correct. Let's take them one at a time.
Okay.
CPH Exhibit 9. What did you do to confìrm that

the information contained in CPH Exhibit 9 was
accurate?
Okay. Again, I couldn't give you specific

examples, but for the most part we would go back
or I would go back and check the fìle output of
the product, a page like this versus whatever
source data I could get my hands on. Mostly
looking for accuracy and figures and text.

1

2
3A.
4Q.
5A.
6
7
8Q.
9

10
11 A.
t2 a.
13 A.
L4
ls a.
16 A.
t7 a.
18
19
20 A.
2l
22
23
24
25

Page 121

EUGENE YOO
If someone -- I'm sorry.
We may have used some of these but I don't
really think we relied on these very much.
If somebody outside of Morgan Stanley or

somebody wanted to confìrm the accuracy of these
statements, what would they do?

MS. BROWN: Objection. Hypothetical.
Calls for speculation.
Well, I mean, in the few cases that I had where
we had questions with a company's numbers we
would ask for any kind of backup data that they
had to support the final numbers that they were
showing us and how did they arrive at that
particular number, what was the methodology.
So if an individual investor wanted to confirm

the accuracy of these statements they would have
to ask somebody for the backup information; is

that your testimony?
MS. BROWN: Objection. Mischaracterizes.

Also a hypothetical.
I don't think an individual investor would ever

see this presentation, but I don't know. I
don't know who it's given to.
If you can turn to page CPH 254636 ín Exhibit
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187.
Okay,
That page is entitled Long Range Strategic

Objectives Earnings From Continuing Operations.
At the bottom of that table there's EPS,

earnings per share, estimated at two dollars and
twenty cents in 1998; do you see that?
Yes.
What did you do to confirm that that estimate

was accurate?
I don't remember specifìcally what we did on

that.
The same question for 1999 and 2000; do you

recall what you did to confirm the accuracy of
two sevenÇ-five a share and three thirty a

share?
Again, on these financials and this presentation
I'm not sure if we relied on these numbers as

much. Generally speaking, going back to what I
said before, if there were numbers in any of the
fìnancials we got back from a client that we had
questions on or were unsure of we would go back
and ask for the backup data and then we would
try to rebuild that to try to see if we agreed

Page I24
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In 1998 we may have been using some financials
from Sunbeam.
How about 1997?
Definitely not before we were engaged.
But after -- well, do you mean formally engaged

in the fall of 1997 or stafting in April of L997
when Morgan Stanley began preparing materials in
connection with the pitch and the engagement?
Before the formal engagement.
If you could turn to page CPH 254639. It's

entitled net sales growth analysis. At the
bottom it indicates a net sales plan of 1.6

billion in 1998, 2.0 billion in t999,2.4
billion in 2000; do you see those numbers?
Yes.
What did you do to confìrm that Sunbeam -

withdrawn.
What did you do to confirm that these net

sales were attainable?
I don't remember about this page specifically.

Or these specific numbers. But in confirming
their growth plan in general, when we went
through the backup financials that they had to
build up to the sales, and we also met with the
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with their conclusions on their numbers.
Do you recall if in 1998 you believe that

Sunbeam's plan to achieve EPS of two twenty a
share in 1998 was attainable?
I can't remember any reason why we thought it

was not attainable.
But you can't recall what you did to confirm

that it was attainable?
Not specifically, no. I mean, we had our own

models that we ran.
Where did you obtain the data to run those

models?
MS. BROWN: Object to form.

For the models that we ran here on Sunbeam, some
of the information was again from public
information, some of the information was from
analysts repofts, equiÇ analyst reports.
Was the data also provided by Sunbeam itself,.r

MS. BROWN: Objection.
It depends on when.
I'm sorry?
It depends on what time period you're talking

about.
In the first quafter of 1998.
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division heads to talk about the growth plans
that they had for each individual, each
individual division, how they were going to get
that.
Were their plans for sales consistent with

what's reflected on page CPH 254639?
Were whose plans?

Sunbeam. Sunbeam management. The folks that
you spoke to.
These numbers came from them, so I don't
remember exactly what the numbers were at the
time.
Ifyou turn to the next page, CPH 254640. What

did you do, if anything, to confirm the
attainability of first quarter 1998 earnings as
indicated on this page?
I think it was the same process. For our fìrst
quarter'98 we were probably also able to
compare the numbers to analyst reports at the
time and their projections for the 1998 first
quader.
Did you ever speak to any analysts about their

reports?
We never spoke to any research analysts. At
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least I did not.
YoU don't know anyone else who did?
I don't believe anyone did.
Did Morgan Stanley attempt to verily or

challenge any of the statements made by the
analysts?

MS. BROWN: Object. Foundation.
I don't know.
And, again, you don't recall if either of these

documents were provided to Coleman or MacAndrews
and Forbes?
I don't know.
Mr. Yoo, I'm handing you what's previously been

marked as CPH Exhibit 92. My first question for
you, Mr. Yoo, actually is not related
specifically to that document, but other than
reviewing the work pedormed by Mr. Chang and
Miss Rafli, were you involved in assessing or
estimating the potential synergies of
contemplated a transaction involving Sunbeam and
Coleman?

MS. BROWN: Object to form.
I, you know, I was not involved in developing

any kind of estimates or coming up with any kind
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entering it into fìnancial models?

MS. BROWN: Object. Compound.
The actual handling of the models was done by
the analysts, mostly Tyrone. But all of his
work was then ultimately reviewed by either
myself or Alex.
Other than Mr. Chang do you know of anyone else

that was involved with preparing synergy models?
Preparing models using the synergy numbers?
Correct.
Not that I can think of, no.
Turning to the document that I handed you, CPH

Exhibit 92. Do you recall this document?
I think I do, yes.
Do you recall reviewing this document in 1997 in

connection with proposed transactions involving
Black and Decker, any other companies listed in
here?
I do recall that.
In the second paragraph on the first page of

Exhibit 92, it states, "enclosed please find our
initial attempts at determining the likely
synergies associated with the change of control.
For each targeted company we have made estimates

t
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of prgections on synergies. Our role was
simply using synergy numbers that others were
providing to us.
Who provided you with those synergy numbers?
I don't remember specifically who. But I think

generally synergy numbers were provided by
Sunbeam or Coopers and Lybrand.
And Coopers was retained by Sunbeam or Morgan

Stanley to assist with preparing synergy
analyses?

MS. BROWN: Object? Facts not in evidence.
I don't know -- I'm pretty sure they weren't
retained by Morgan Stanley. I don't think they
were working for us.
Other than Sunbeam and Coopers who else provided

synergy numbers for Morgan Stanley's models?
MS. BROWN: Object to form.

If any.
Well, as far as I knew for the potential

transactions we were contemplating there were, I
don't think there were any other sources for the
synergy numbers.
Who was involved at Morgan Stanley with taking

that data and reviewing it or manipulating it or
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as to the range of attainable synergies and
their ensuing financial impact on the combined
company." Is that consistent with what Morgan
Stanley was doing in connection with the
potential transaction with Coleman?
I'm not sure what you mean by that.
Well, in analyzing a potential transaction

involving Sunbeam and Coleman, did Morgan
Stanley make estimates as to the range of
attainable synergies in their fìnancial impact
as is indicated in CPH Exhibit 92?

MS. BROWN: Object to form and foundation.
The analysis here is a little different from
what might have been done in the Coleman
transaction. This is a preliminary look before
we had any contact with any company before we
have any potential transaction even showing any
signs. These were just ideas. And these
synergies were also flushed out. We made
guesses here at this point and then talked with
the Sunbeam managernent team to make sure that
they were reasonable and they adjusted our
estimates, our original estimates to what they
thought were, you know, at least on a fìrst
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broad brush, reasonable assumptions. You know,
at the point with, where we were with Coleman it
was a much more, I don't want to use the word
precise, but it was a different kind of synergy
estimate. It wasn't something that we were
coming up with. At that point we were relying
on Sunbeam or Coopers to give us a more refined
number. Where there was an actual tangible
transaction. At this point there were just too
many companies we were considering.
Okay, In the last sentence of that second

paragraph it states, "we have also included the
background on Scolt Paper and Sunbeam which we
used as templates for our analysis"?
Uh-huh.
Do you recall if Morgan Stanley used the

background information it possessed on Scott
Paper in analyzing potential synergies in a
transaction involving Sunbeam and Coleman?
I don't recall that happening.
Do you know why Morgan Stanley was using Scott

Paper as a template for potential synergies?
MS. BROWN: Objection.

Involving the companies that are listed in these
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MS. BROWN: Object to form.
I'm not sure I understand the question.
Well, if you turn to page Morgan Stanley 3414.

Included in this package that was sent to
Sunbeam was the Sunbeam restructuring and growth
plans which we've seen before. Two pages prior
to that are Scott paper restructuring plans and
growth projects. Is that information impoftant
for Morgan Stanley to consider in attempting to
estimate a range of attainable synergies in a
potential transaction involving Sunbeam and
another company?

MS. BROWN: Object to form.
Such as the companies that are analyzed in CPH

Exhibit 92?
MS. BROWN: The same objection.

For this analysis I don't know how relevant they
are or not. I'm trying to remember what we were
doing here. I can't read the numbers. Again, I
don't know specifically what we were doing, I
can't remember what we were doing on this
analysis. I would think that's, the
restructuring plan and the growth targets might

, have sorne impact on potential synergies, but I
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materials?

MS. BROWN: Object to form. "These
materials" being CPH 92?

MR. O'CONNOR: Yes. Thank you.
MS. BROWN: I still object to form.

From what I can recall I'm not sure if this is
the only reason behind it, but. It was one of
the more recent transactions that Al Dunlap had
been involved with and one of the bigger ones,
and it was a closer fit to the transactions that
we were contemplating at the time. But other
than that I can't, I don't recall any other
reasons.
Is Sunbeam's restructuring and growth plans

relevant to analyzing potential synergies in a
transaction involving Sunbeam and another
company?

MS. BROWN: Can I hear that question back.
(Prior testimony read back.)

"Is Sunbeam's restructuring and
growth plans relevant to analyzing
potential synergies in a
transaction involving Sunbeam and
another company?"
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wouldn't know how to incorporate that into an
analysis.
I show you what's been previously marked as CPH

Exhibit 93. The first two pages are meta data
for the attached document which is entitled
Sunbeam Corporation Executive Summary. The
third page in which is entitled Sunbeam
Corporation Synergies Analysis, do you recognize
this document? This page of this document.
Yes,IthinkIdo.
Did you prepare this or review this page?
I believe I did review this page.

And then the following page is entitled Sunbeam
Corporation Sources of Synergies.
Okay.
Do you see that?
Yes, I do.
And the last bullet point on that page reads,

"total potential synergies of over one hundred
and 50 million from Sunbeam with 50 percent
recognized in year one and the remainder by year
hvo." Do you recall reviewing that statement
back in 1997?
Again, I think I do. I'm not sure exactly what
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presentat¡on this was in.
Looking at those two pages, the synergy analysis

and sources of synergies, is that information,
is the information contained on those pages
relevant to Morgan Stanley's analysis of
potential synergies involving Sunbeam and the
transaction involving Sunbeam and another
company?

MS. BROWN: Object to form and foundation.
Some of these are somewhat useful. But most of

this is not something that we could use in a
quantitative form for a model or any kind of
quantitative analysis.
Do you recall how Morgan Stanley came up with

the total potential synergies of 150 million
dollars involving Sunbeam?

MS. BROWN: Objection. Foundation. Form.
No, I don't recall where the 150 million dollar

figure came from.
Do you recall asking Mr. Chang? I'll represent

to you that the meta data on the first page of
CPH Exhibit 93 indicates that Mr. Chang drafted
this document in October of 1997.
Okay.
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Mischaracterization.
I don't know what the relationship with Coopers
was. There was no formal relationship that I
knew of between Coopers and Morgan Stanley and I
wasn't aware of what the relationship was
between Coopers and Sunbeam. I didn't know when
they were brought on board or what the
arrangement was with them.
But you knew why they were sending you this

document on October 3rd; right?
At the time I knew, yeah. I knew they were
sending it to us, I knew that they were working
on a project with us.
And that project was a potential transaction

involving Sunbeam; right?
Risht.
And analyzing potential synergies that might

arise from those transactions; correct?
MS. BROWN: Object to form.

Characterization.
Well, for, we were trying to narrow down the
field of potential companies that we would
consider to begin looking at potential
transactions. I think at this point it was a
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Do you ever recall -- do you recall ever

speaking with Mr. Chang about where he obtained
the information that's contained in this, on the
pages entitled Synergies Analysis and Sources of
Synergies?
I don't recall ever having that conversation

with him.
(Deposition Exhibit 225 marked for

identification.)
You've been handed what's been marked as CPH

Exhibit 225, this is a letter from Coopers and
Lybrand addressed to yourself dated October 3,
1997. Do you recognize this document?
I think I've seen the matrix before.
Do you recall the purpose of, the purpose behind

Coopers sending you this information?
I believe this was the initial response back

from Coopers and Lybrand from our request for
more detail and backup on synergies.
So as of October 3rd of t997 Coopers was

actively engaged in providing its expeftise on
analyzing synergies to Morgan Stanley or
potential transaction involving Sunbeam?

MS. BROWN: Object to form.
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little too premature, we weren't looking at
transact¡ons with all of these companies.
Do you recall when Coopers first started

providing information to Morgan Stanley
concerning potential synergies?
No. I didn't know when they were signed by, or

when they were brought on board by Sunbeam. I
didn't know what their role was.
All you knew is that they were providing you

with information on potential synergies
involving other companies?

MS. BROWN: Object to form.
I don't remember the first contact I had with

them or knew about them. We just stafted
receiving information from them one day.
You had no advanced notice that they were going

to staft working in --
I don't remember.
Working on providing you with information on

potential synergies involving a transaction with
Sunbeam and another company?
I don't remember what we knew about Coopers; we
weren't really focusing on them.

(Deposition Exhibit 226 marked for
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identifìcation.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 226 which is a fax cover sheet
for Coopers and Lybrand to Gene Yoo dated
October 23, t997 attaching several pages of
documents. Do you recall receiving this fax?
I think I do recall this.
Do you recall the purpose behind this

information?
I don't remember specifically what we requested

this for.
Is this the type of information that Coopers was

providing Morgan Stanley in 1997 on various
potential strategic alternatives for Sunbeam ?

MS. BROWN: Object to form.
I couldn't say if this was Wpical or not.
Do you recall if they prepared a similar

document for a potential acquisition of the
Coleman Company?
I don't remember.
Do you recall Al Dunlap ever stating that he

believed the transaction -- strike that.
Do you recall Al Dunlap ever saying that

Sunbeam could attain 2 hundred million dollars
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As compared to what?
As compared to Sunbeam coming in and
implementing their own restructuring plan and a

target company.
Were those potential savings that were

identified by Morgan Stanley?
No. We didn't identifu any savings that I can

remember.
Were the savings that had already been

implemented at Coleman part of the synergies
estimates provided by Sunbeam?

MS. BROWN: Object to foundation.
From what I remember of the synergy estimates we

actually segregated out, I thought, the cost
savings that were already achieved or part of
the restructuring plan that was already in
place. I thought we had done that.
Do you recall ever receiving any synergy

estimates or ideas from the Coleman Company?
I don't recall what we got from Coleman.
You don't recall any particular number, an

amount of synergies thought to be attainable,
where that information came from Coleman or
MacAndrews and Forbes?
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in synergies as a result of an acquisition of
the Coleman Company?
I don't recall anything like that at all.

Do you recall any statements made by any Sunbeam
personnel regarding their beliefs on the
potential to obtain synergies in a transaction
involving the acquisition of the Coleman

Company?
I can't remember specifically what anybody said.
Generally?
I think the only thing that I can remember was

that some of the potential cost savings were
already implemented on the Coleman side. I
don't remember the amount, but that's the only
thing that I can remember about the Coleman
situation.
How did you know that?
I didn't know it; I remember somebody saying
that.
You remember someone telling you that some cost

savings had already been implemented at Coleman?
I don't know if ¡t was cost savings or if it was
some of the restructuring plan in place at
Coleman were already underway.
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No. I don't remember any specifìc numbers.
I show you what's been previously marked as CPH

Exhibit 95. Do you recall this document?
Yes, I do.
Did you prepare this document?
I don't remember ¡f I d¡d this document or not.
Where do you recall seeing this document?
I think this came up somewhere during the

negotiations with Coleman, but I don't remember
exactly at what point in time.
The first column is entitled ltem and there are

15 items listed under that column. Do you know
where those items came from?
I don't remember the source of the data, no.
And the same question with respect to the column

entitled original and the numbers listed in that
column, do you know the source of those numbers?
No, I don't. I don't recall.
And then with the revision count, do you know

the source of those revised numbers?
Nope. I don't remember.
Do you know what was done with this document, if

anything?
I don't remember what we did this for.
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You can't recall if Morgan Stanley relied on
this document in preparing any synergies
analysis?

MS. BROWN: Objection. Form and
foundation.
I don't remember what the ultimate use of this

was for.
Do you recall any conversations that you had

with people at Morgan Stanley or Sunbeam
concerning the items or the dollar amounts on
CPH Exhibit 95?
No, we never really had any discussions that I

can remember about this.
Okay. Showing you what's previously been marked

as CPH Exhibit 97. Do you recall seeing this
document?
I'm not sure if I've seen this one.
In this document there's an additional column, a

second revised column. You don't know where
those numbers came from?
No.
And on the far right-hand side there's a column

entitled Comments. Did you draft any of those
comments for this pafticular document?
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CPH Exhibit 97 in connection with the Sunbeam
and Coleman transaction?

MS. BROWN: Objection. Foundation.
I don't know.
I'm handing you whafs been previously marked as

CPH Exhibit 62. Do you recall seeing this
document with this handwriting?
No, I don't think I've seen this before.
Do you recognize the handwriting?
No, I'm not sure who it is.

Okay. Set that aside. I'm handing you what's
been previously marked as CPH Exhibit 139. Do
you recognize this document?
The first page is familiar, the second page is
familiar. I'm not sure I've seen the last two
pages.
You did not prepare the last two pages on CPH

Exhibit 139?
I don't think I did. They're not familiar.
If you look at the last page which is labeled

Morgan Stanley 26544.
Okay.
It's a page entitled Project Laser Overview of

Synergy Analysis Camper. Do you recall the code
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I don't believe I did.
Do you know who did?
No.
Let me ask a better question. Do you know

anyone involved in analyzing potential synergies
involving these items that would provide these

Çpes of comments?
MS. BROWN: Can you....
(Prior testimony read back.)

"Do you know anyone involved in
analyzing potential synergies
involving these items that would
provide these types of comments?"

MS. BROWN: Object to form.
At this level of detail we most likely were
relying on Sunbeam and/or Coopers for this
information.
Do you recall having any conversations with

anyone at Morgan Stanley or Sunbeam involving
these types of comments or issues related to
these potential synergy ideas?

MS. BROWN: Object to form.
I don't recall any conversations.
Do you recall if Morgan Stanley or Sunbeam used

Page 145

EUGENE YOO
name for Coleman Company was Camper?
I believe that was the case, yes.
And on this chart there are three boxes, the

first box on the left next to the words
estimated annual synergies reflects 100 million
dollars in the top of the box; do you see that?
Yes.
And the middle box shows 150 million and the

third box shows 200 million?
Uh-huh.
Do you recall the source of those synergy

estimates?
No. I don't, no.
You don't recall any conversations with Sunbeam

or Morgan Stanley in which the synergy estimates
were discussed? The 100, 150 and 200 million
dollar estimates?
Those numbers aren't familiar to me, I don't
recall anything about them.
Do you recall anyone at Morgan Stanley reachíng

a decision on the amount of potential synergies
that could be attained as a result of Sunbeam's
acquisition of the Coleman Company?

MS. BROWN: Object to form and foundation.
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As far as I knew we really didn't make any
conclusions or decisions on what the synergies
were going to be.

Do you recall if anyone at Sunbeam came to any
conclusion on the amount of potential synergies
that could be attained in the acquisition of the
Coleman Company by Sunbeam?

MS. BROWN: Objection. Foundation.
I don't recall who, I don't recall if Sunbeam

came up with any defìnitive answers on the
synergies.
Do you recall whether anyone at Sunbeam came to

a decision as to a range of synergies?
MS. BROWN: Objection. Foundation.

For the most part as far as any synergy
discussions we were refying on Russ and it was
from the Sunbeam side. We were relying on Russ

Kirsch.
Relying on him for what?
For guidance on synergies or potential synergies

in a transaction.
Why were you relying on Mr. Kirsch for that?
He seemed to have the , from our position, he

seemed to have the best knowledge of what
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where it says "sent by C and L" and then across
the top it reads "Coopers and Lybrand, dated
2127198." Does that refresh your recollection
with respect to who created this document?
No. I don't remember this. I may have seen it

but I don't remember.
I'm sorry. Were you aware that Coopers

estimated potential synergies of 118 million
with respect to an acquisition of the Coleman
Company by Sunbeam?

MS. BROWN: Objection. Form, foundation.
Assumes facts not in evidence.
I did know that Coopers was working in some form

on developing the synergy estimates. I didn't
know, or at least I don't remember now what the
ultimate number was that they came up with.
Did you have any conversations with anyone at

Coopers concerning potential synergies involving
an acquisition of Coleman by Sunbeam?
I don't remember.
Do you know if anyone at Morgan Stanley had

communications with Coopers on that issue?
I couldn't say for sure.
Do you know if anyone at Coleman or MacAndrews
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potential synergies could be with these
different target companies.
Why did you believe that to be true?
He seemed to have a level of knowledge of the

companies that was deeper than our view as an
outsíde adviser.
Knowledge of Sunbeam?
Of Sunbeam and of the industry in general.
Other than Mr. Kirsch anyone else that Morgan

Stanley relied on in obtaining guidance on
potential synergies?

MS. BROWN: Objection. Form and

foundation.
From Sunbeam, you mean?
Correct.
From the Sunbeam side?
Correct.
Russ was our main point of contact. I don't

know if there was anyone else at Sunbeam who was
working on coming up with the numbers.
I'm handing you what's previously been marked as

CPH Exhibit 205. Do you recall this document?
I'm not sure if I've seen this before or not.
The top of CPH Exhibit 205 contains a fax line
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and Forbes came to any conclusion on the
synergies that could be attained in an
acquisition of the Coleman Company by Sunbeam?

MS. BROWN: Can I have that question back.
(Prior testimony read back.)

"Do you know if anyone at Coleman
or MacAndrews and Forbes came to
any conclusion on the synergies
that could be attained in an
acquisition of the Coleman Company
by Sunbeam?"

MS. BROWN: Objection. Foundation.
I don't know any conclusions or anything about

what they decided or concluded.
Did anyone at Morgan Stanley offer to you their

opinion on the level of synergies that could be
attained in an acquisition of Coleman by
Sunbeam?
Not that I can recall.
Mr. Chang didn't ever give you his opinion on

the synergies that might be attained?
I don't remember. No, I don't remember.
Mr. Yoo, did you attend the meeting of the

Sunbeam board ofdirectors on February 27, t99B
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where the issue of acquisition of Coleman was
discussed?
I was present for a paft of the meeting. I was
not there for the first half of the meeting.
Why did you arrive after the start of the

meeting?
There were, I believe, five presentations that
Morgan Stanley put together for that meeting and
I was fìnishing the last two while the meeting
began.
What do you recall being discussed at the board

meeting while you were in attendance?
At the point that I walked in I think Jim SÇnes
was talking about the details of either
FirstAlert or Signature Brands in an
acquisition. And then I think, I think after
that Bill Strong was talking about financing
alternatives. After that I think it was just a
general Q and A, or open discussion with the
board, I don't remember any of the details after
that.
Do you recall any of the specifics, anything

specific that Mr. Strong told the board in
regard to financing alternatives?
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preliminary draft, do you have any knowledge if
there was drafts subsequent to this that would
have been presented to the board or if this was
in fact the final version?
I couldn't say definitively if this was the

fìnal version or not, Yeah, I don't know.
If you could just take a moment to flip through
it. My question would be do you have any reason
to believe this was not the final version?
No, there's no reason to believe it's not the

fìnal version.
If you could please turn to page 16 of the

presentation, which is Morgan Stanley 83982.
Okay.
This page is entitled Summary of Camper

Evaluation Analyses. Section 4 on this page is

entitled Estimated Value of Synergies, and below
this there's 100 million pre tax, 150 million
pre tax and 200 million pre tax. Do you see
that?
Yes, I do.
Do you recall any discussions about the

potential for Sunbeam to realize between 100 and
200 million in pre tax synergies at this board

2T
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2 A. I don't remember any specifics. Mostly it was
3 just laying out alternatives and views from our
4 capital market people.
5 Q. Anything else you can remember being discussed
6 at the meeting?
7 A. No. I was pretty tired at that point.
8 Q. Do you recall any discussion of Sunbeam's
9 financial performance in January and February of
10 1998?
11 A. No.
12 a. Any discussions of Sunbeam's projected financial
13 performance, for example, second quarter of
L4 1998?
15 A. No, I don't remember anything like that.
16 a. Mr. Yoo, I'm handing you what's been previously
17 marked as CPH Exhibit 89. Do you recall this
18 document, sir?
19 A. Yes, I do.
20 a. What is this document?
2t A. This is the presentation that we put together
22 for the Sunbeam board outlining the potential
23 acquisition of Coleman.
24 a. On the first page of CPH Exhibit 89 up in the
25 upper right-hand corner there's a designation of
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meeting?
No, I don't recall. I don't think I was even

there for the presentation on Coleman.
Would you please turn to page Morgan Stanley

84007. That page is entitled Review of
Anticipated Combination Synergies. The next
page appears to be the same document that I
showed you earlier. Does that refresh your
recollection with respect to who created that
document or the use of that document?
No, not really. I don't really remember this

page.
And then the next page, Morgan Stanley 840009.

It appears to be the same document we looked at
earlier?
Uh-huh.
Does that refresh your recollection with respect

to who prepared that document or what the
document was to be used for?
No. Again, I don't really remember this page.

If you turn to page 84011, entitled Scott Paper
Restructuring Growth Plans. Does the inclusion
of this page in the board book refresh your
recollection with respect to Morgan Stanley's
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use of Scott Paper restructuring ¡n estimating
potential synergies in a transaction involving
Coleman?

MS. BROWN: Object to form. Assumes facts
not in evidence.
As far as Scott Paper I think the only tíme we
actually ever used it to develop any kind of
synergy estimates was at the very beginning when
we were first pitching for Al's business. From
what I remember this was placed here only as a
reference point just to show that he has done
similar types of restructurings at other places,

that it wasn't completely out of the ballpark
that he could try to do something similar at
Coleman.
So Dunlap's ability to restructure companies was

important to determining the anticipated
combination of synergies of this transaction?

MS. BROWN: Object to the form.
Mischaracterizes.
I'm not sure if we used it to develop the

numbers. But it was to show that the idea of Al
Dunlap and his team going in and trying to
restructure a company was not something that was
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I, I didn't work with a/ anyone from a public

relatíons firm that I can remember. There may
have been one that was retained at some point
prior to the announcement, but I don't know for
sure.
Does the name Hilden Knowlton (ph.) ring a bell?
I know the company but I don't recall if they

were specifically involved in this or not.
Okay. Were you involved in preparing any

statements or responses to potential questions
that may be asked at the public announcement of
the transaction involving the Coleman Company?
No. Not that I can recall.
I'm handing you what's been previously marked as

CPH Exhibit t42. Do you recall seeing this
document?
I don't think I've seen this before.
If you turn to page 3 of the document which is

cPH 253549.
Okay.
Paragraph 13 reads, "what's your first quarter

going to look like? Are you comfoftable with
analyst estimates?" Do you remember discussing
the response that should be given to that
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unfathomable. It was really more the use here.
It's something that they've been through before
and they may or may not be successful again, but
ifs something that they've done before. They
had a track record.
Can you recall anything else from board of

directors meeting on February 27th on the issue
of synergies?
No, not synergies.
Was there any discussion of the value of the

Coleman Company and the price that Sunbeam was
paying for the acquisition of the Coleman
Company?
No, I, as far as I can remember I wasn't present

for that paft of the discussion.
Did you participate at all in the discussion

that day at the board meeting?
No, I didn't.
What was your role at that board meeting?
I was there simply to observe.
Do you recall working with a public relations

firm in connection with announcing the
transactions that the board approved on February
27, t99B?
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question upon the announcement of the
transaction?
No, I don't think I was ever paft of any

discussion on this.
Okay. Between the board meeting onFebruary 27,

1998 and the announcement, were you involved in
any discussions or meetings concerning Sunbeam's
first quafter 1998 sales?
No, not that I can recall.
I show you one more previously marked as CPH

143. Page 3 of L2. Paragraph 15. If you can
just read that to yourself.
(Witness reviewing.)
Do you have any knowledge of why the response

changed from CPH Exhibit 142 to what's shown on
CPH Exhibit 143?
No, I don't know why it changed.
Okay. Set those aside, Mr. Yoo, did you ever

speak to John Tyree in connection with your work
on the Sunbeam engagement?
Yes, I did.
What did you discuss with Mr. Tyree?
lohn was taking over on the Sunbeam project once
they moved into the financing phase and I was
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handing off to him.
What were you handing off to Mr. Tyree?
Mostly, I think the only involvement I had with

him was with regard to gathering company
information and industry information^ They were
putting some of the standard descriptions into,
I guess, the offering document and he was
looking to me to help him fill it in.
And the reason for that was because you were the

one who had been working with Sunbeam --
Right
-- all along, gathering the information about

the company?
Right. So I had some of that information

readily available and I could give it to him
rather than having him look it up himself.
Were you involved in drafting any portion of the

debenture offering memorandum?
No.
And you understand what the debenture offering

memorandum was in this deal?
The convedible notes?
Correct.
Yes.
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You don't remember that ever being discussed at

Morgan Stanley ín any meetings, the results of
that conference call?
No. My involvement with Sunbeam after the

announcement was limited and then once the
transaction closed it was really only focused on
the sale of the spa business coming out of
Coleman.
Okay.

VIDEOGRAPHER: Can we take a break for one
second? The time is two thirty-sevenr we're off
the record.

(Short break taken.)
VIDEOGRAPHER: We're back on the record.

This is tape number four, the time is two
forty-two.

MR. O'CONNOR: I'll ask the court reporter
to please mark the next exhibit.

(Deposition Exhibit 227 marked for
identification.)
Mr. Yoo, take a few minutes to look at what's

been marked as CPH Exhibit 227. Do you
recognize this document, sir?
Yes, I do.
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Other than Mr. Tyree do you know who was

involved in drafting that memo?
No. I wasn't involved with that.
Okay. Did you ever speak to Mr. Tyree in

connection with any due diligence that may have
been performed on Sunbeam's accounting?

MS. BROWN: Object to form.
I never really spoke to him about the financials

as far as I can remember.
Let me show you what's been previously marked as

CPH Exhibit 31. This is a memo from John Tyree
to the Sunbeam financing team dated March 7,

1998 referencing an accounting due diligence
conference call on March i2th; you did not
participate in that call; correct?
I don't believe I did.
And you had no conversations with Mr. Tyree or

Shani Boone concerning the accounting due
diligence call?
Not that I can remember, no.
You don't recall seeing any documents

summarizing what was discussed on that call or
the information they learned on that call?

No.
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What was the purpose of Skadden Arps sending you

this document?
I believe this was paft of the due diligence

process as we were trying to, I don't know if we
were just -- this was post announcement or pre

announcement? We were trying to get to a

closure on the deal.
Were you responsible for conducting legal due

diligence of Sunbeam?
I personally was not responsible for legal due

diligence, but one of my roles was helping to
make sure that the due diligence process moved
fon¡rard smoothly.
Do you know who was responsible for legal due

diligence?
MS. BROWN: Objectto form.

I believe it was Skadden. I don't remember who
specifìcally at Skadden.
Do you know why Skadden would be sending this

document to you if they were responsible for
conducting legal due diligence?
In this case I think they were asking for any

documents that we may have collected already in
our work so they didn't have to go gather it
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aga¡n.
Are they asking you to request documents from

Sunbeam for the due diligence review?
MS. BROWN: Object to form. And

foundation.
In this case, no, I don't believe so. As far as

I can remember we were just assisting them, but
they were the ones ultimately responsible for
the due diligence, for the legal due diligence.
Okay. I guess I'm confused by the first

sentence of her memo. Which states, "the
following items should be included as paft of
your due diligence request for Project Laser."
Do you have any understanding of what that
means?
Oh, I do, actually. We were compiling a master
list for the due diligence and we were getting
lists from the legal team, from, I believe it
was Afthur Andersen and our own, we had included
our own prior list that we had sent to Sunbeam
so that we could, rather than sending four or
five different lists from different sources we
were going to send them one list for the due
diligence.
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diligence, legal due diligence list?
I believe that was the case, if I remember

correctly.
What else was included in the list?
I think there was a section that came from
Afthur Andersen, I don't recall whether or not
there was a section that came from Coopers. We
had a -- I believe we had a list that Morgan
Stanley worked with Sunbeam to compile for their
poftion of the due diligence.
What materials did you obtain from Arthur

Andersen?
We -- I'm not sure what you mean by "materials."
When you said you believe they provided a

section?
Well, they provided a list for us to give to the

other side.
Okay. My question is what was that list?
I don't know now.
Is it one document?
I think it was just a few pages they sent us of
items that they were looking for from the other
side.
Looking for from who?
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Okay. Who were you sending the list to, the

master list?
Let's see, I think this was going to, I think

this was going to Coleman or somebody from the
Coleman side.
Okay. And what exactly were you compiling for

this master list, what would this master list
include?
I'm not sure what you mean.

MS. BROWN: Object to form.
Well, maybe we're miscommunicating. You

referred to a master list, what is the master
list?
A list of all of the items that we would be
requesting as part of the due diligence for the
MNA transaction. And rather than sending a list
for the legal due diligence and a list for the
accounting due diligence and a list for any
other due diligence, fìnancing, whatever, we
were going to send them one list that they could
use to compile their information. We were
trying to make the process as easy for the other
side as possible.
Okay. And part of this master list was this due
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From the Coleman side
Seeking information from Coleman?
Right.
Okay. I'm handing you what's been previously

marked as CPH Exhibit 28. Do you recognize this
document?
I think I do. I think I've seen this.
Where do you recall seeing this document?
I don't remember the specific instance when I

had seen this, but I think this was part of our
update process with Sunbeam, just making sure
that we werê current on company events.
And why was that important to you?

MS. BROWN: Object. Characterization.
Again, I don't remember the specific impetus for
this meeting, but generally, especially if we're
going to go out and talk to other companies
about Sunbeam, which I think this is when it was
happening. I don't remember.
There's a reference there in paragraph 1 to

"recent developments review." And in the third
line down is "high dependence of recent sales
growth on grilles." Do you recall why that was
an issue to explore?
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The only thing I can think of was that the sales
mix had changed a little bit and we were just
curious as to why.
Do you recall what response you received from

Sunbeam on this issue?
I don't remember the response.
Do you know who was responsible for obtaining

the information that is listed in this agenda?
MS. BROWN: Object to form.

I'm not sure if there was. anyone responsible, or
any single person responsible for getting this
information. I think this was just a guide for
us to hold a discussion with them.
Do you know who created this document?
No, I don't know.
Do you recall any discussions with anyone at

Morgan Stanley about the contents of this
document?
No.
Paragraph 5, "financial forecast review" lists

five items --
Uh-huh.
-- for inquiry. Do you remember obtaining any

information on those issues?
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I don't know. I don't know if any of this

information was presented to them.
Were you concerned about ensuring the accuracy

of the presentation books that were being
prepared by Morgan Stanley?

MS. BROWN: Object to form.
What do you mean by "concern"?
Was one reason why you were petforming this due

diligence -- withdrawn.
Was it important to you that the

information contained in presentation
statements, or presentation materials provided
to third parties was accurate?
Generally speaking, I mean, that was, I guess,
paft of my job was to make sure that to the best
of our knowledge what we were presenting was
accurate.
And one way to do that is to conduct due

diligence of the company; correct?
That's correct.
And does this agenda reflect the issues that

Morgan Stanley needed to explore in order to
ensure that the information it had about the
company that it was providing to third parties
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A. I think we did get most of this at some point.

I don't know if it was directly as a result of
this. Other than maybe the sensitivity
analysis, I don't seem to remember anything
about that.

a. Why is this information impoftant to Morgan
Stanley?

A. In this case, or?

a. Correct.
A. I'm not sure when it was. You know, I thínk it

was really just part of our making sure that our
financial models were accurate, that we were
representing the company and our analyses in the
right way.

a. And why is that important?
MS. BROWN: Objection.

A. We need to make sure we're presenting accurate
data.

a. Who were you presenting the accurate data to?
MS. BROWN: Objection to form.

A. I'm not sure who it was in this case.

a. Is this the type of information that was being
provided to potential acquisition targets?

MS. BROWN: Object to form.
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2 was accurate?
3 MS. BROWN: Object to form. Can I hear
4 that back, actually.
5 (Prior testimony read back.)
6 "And does this agenda reflect the
7 issues that Morgan Stanley needed
I to explore in order to ensure that
9 the information it had about the
10 company that it was providing to
11 third pafties was accurate?"
LZ A. Again, I don't remember the specific instance
13 when we were using this, but this seems like
t4 something we would use more, not to verify
15 accuracy, but more just to stay updated on the
16 company. It wasn't really -- this didn't seem
17 to be a matter of going back and questioning
18 anything that we thought was wrong. This is
19 just trying to make sure that we were as current
20 on the company as possible.
2I a. If in attempting to remain current on the
22 company you discovered information that was
23 inconsistent with what you were communicating to
24 third parties, what would you do?
25 MS. BROWN: Object to form. Improper
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hypothetical.
I don't know. I haven't been in that situation.
I haven't had to deal with that yet.
In this transaction you never came across any

information about Sunbeam's business or
financial condition that was inconsistent with
what was being presented to third parties by
Morgan Stanley?

MS. BROWN: Object to form.
As far as I knew there were no inconsistencies

between what we were presenting and information
that we were getting from Sunbeam.
And had you come across that information what

would you have done?
MS. BROWN: Objection. Asked and answered.

Improper hypothetical.
Again, I don't know. I haven't been in that

situation before, so I don't know.
You may have answered this question as well; you

don't recall who was responsible for obtaining
this information from Sunbeam?
I don't think it was any single person. Again,
I don't think this was really a list of items to
gather, it was really more just talking points
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gets completed as a rnatter of course. If we
don't complete that we don't have the
information we need to do our work and we're not
able to provide our service to our clients.
Who is responsible for conducting the follow-up

due diligence?
I'm not sure what you mean by follow-up.
Well, you testified earlier that part of your

due diligence function was to keep up with
current events of the company, their latest
filings, earnings and announcements. Who was
responsible for ensuring that all of that was
reviewed?
It was really the whole deal team, really.
Who was responsible at Morgan Stanley for

conducting the accounting due diligence?
MS. BROWN: Object to form.

The accounting due diligence -- well, to a

certain extent we would do due diligence on the
financials, but typically on an MNA transaction
we didn't do any detailed accounting due
diligence, we were relying on the auditors to do
that for us and provide us comfoft.
Were you involved in that process?
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for a meeting or a discussion with them.
Who was responsible for ensuring that all the

appropriate due diligence was completed by
Morgan Stanley?

MS. BROWN: Object to form.
On the MNA side? Or -
We can staft there.
Okay. For this transaction or, I guessr MNA in

general, I don't think there's any person
assigned to oversee the completion of due
diligence. It's part of our process just, you
know, in order to be able to complete-all of our
work, to have all of the information that we
need it's sort of fundamental that we have all
of the due diligence completed, and also we have
all the information we need.
If no one is responsible how does your

depaftment know that all of the due diligence
has been conducted?

MS. BROWN: Object to form.
Mischaracterization.
Like I said, in order for us to be able to

complete our work and to be able to do our
assignment properly that due diligence soft of

Page U3
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MS. BROWN: Object to form.
In which process?
In the due diligence process in reviewing the

financial information and reviewing the
auditor's comfort that it was providing to
Morgan Stanley?

MS. BROWN: Object to form.
Well, we didn't review the auditors, but we were
reviewing financials that they had signed off
on.
I guess my question is did you review those

financials?
Yes, we did.
You personally?
I looked at some of them.
Okay. And those were publicly available

documents?
Yes.

Any other documents that weren't publicly
available?

MS. BROWN: Asked and answered.
In terms of financials?
Correct.
There were the growth plans and budget that they
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had shown us.
Dld you ever review a comfoft letter provided by

Arthur Andersen to Morgan Stanley in connection
with this transaction?
In connection with the MNA transaction?
With -- well, in connection with the acquisition

of the Coleman Company in the subsequent
financing of that transaction.
I don't think I've seen that.
Let's find it. I'm handing you what's

previously been marked as CPH Exhibit 77. Do
you recall seeing this document?
I don't think I've seen this.
While conducting your due diligence did you

discover any information indicating that Sunbeam
was employing bill and hold transactions?
I'm sorry, what was the question again?
In conducting your due diligence of Sunbeam did

you acquire any information indicating that
Sunbeam was employing bill and hold practices?
There was nothing in anything that we had seen
that indicated that there was any kind of fraud
or anything else going on that was out of the
ordinary, just, you know, regular normal course

Page 176

EUGENE YOO
MS. BROWN: Objection. Compound.

No. I never really talked to John that much
about, you know, the Sunbeam transaction. I
actually really didn't see him that much,
period.
And your testimony is you have not seen the

March 19, 199B comfort letter before today?
I don't think I have. It doesn't look familiar.
Do you recall reviewing any drafts of this

letter?
I don't think so, no.
Was the information about Sunbeam's existing

financial condition, business and fìnanciaf
condition in January and February of 1998
relevant to the due diligence that you were
pedorming?

MS. BROWN: Object to form.
Are you talking about the due diligence for the
MNA transaction?
Any due diligence that you pedormed on Sunbeam.
The financial condition of the company was
something that I guess is relevant, but in our
case it was something that we were, for the
transaction itself something that we were less
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of business.
At that time were you familiar with the concept

of a bill and hold transaction?
At the time I was not.
Are you now aware of what a bill and hold

transaction is?

Vaguely.
Okay. How did you come to that information?
I, in reading about what had happened with

Sunbeam through the newspapers.
While conducting your due diligence did you

acquire any information indicating that Sunbeam
was engaging in other aggressive revenue
recognition practices?

MS. BROWN: Object to form.
Again, as far as I could see there was really
nothing that I saw that was out of the ordinary
course of business.
Okay. How about with respect to restructuring

reserves. Did you find anything that indicated
that they were improperly reserving?
No. Not that I can remember,
You never had any conversations with Mr. Tyree

on those issues?
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focused on. We had spent a lot of time with
them and had grown comfoftable with their
numbers and when a transaction became tangible
we were more focused on the financials of the
target companies.
Did you ever ask to see the comfoft letter

Arthur Andersen was providing to Sunbeam?
I did not personally, no.
Did you know in January or February - strike

that.
Did you know at any point in the first

quafter of 1998 that Sunbeam was experiencing a
significant decline in sales?

MS. BROWN: Object to form.
I didn't know that there was any difficulÇ of

the company in the first quarter.
Is that information that you should have known

in conducting your due diligence?
MS. BROWN: Object to form. And also to

the extent it calls for a legal conclusion.
Based on the numbers that we were getting from

the company everything seemed to be in order.
Whether those numbers were accurate or not it
was difficult for us to tell from our vantage
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po¡nt.
What numbers do you recall receiv¡ng from

Sunbeam the first quafter of 1998 with respect
to its first quarter sales?
First quarter sales? I don't remember exactly

what we got from them.
If you could turn, sir, to CPH Exhibit L7, page

M5377. I'm sorry, the bottom of MS37B to the
top of 379. Paragraph 6.
Okay.
And 68. I'm sorry, 6C, which runs over onto

MS379. "Although the company has not provided
us with any financial statements as of any date
or for any period subsequent to February 1,

1998, management has provided net sales from
December 29, t997 through March 1, 1998 which
were 17,018,000 as compared to 143,499,000 for
the corresponding period of the preceding year."
Do you see that?
Yes, I do.
Did you have that information in your possession

in the fìrst quarter of 1998 while you were
conducting due diligence for Sunbeam?
I don't believe we did.
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You have no idea what you would do?
If I had been given this?
Uh-huh.
I don't know. I guess it just depends on what

was going on at the time and how I found out
and, you know, what we were doing.
In the context of what you were doing and what

information was being communicated to third
parties in connection with your efforts to find
a buyer or an acquisition target for Sunbeam, is
this the kind of information that would be
important to -- strike that.

Would this information be relevant to those
third parties?

MS. BROWN: Object to form and calls for
speculation.
I think it might be important.
Why is that?
Because the, I don't know why it would be

important to them. If I were to see this, if
the sales numbers were signifìcantly different
from what I thought they were going to be that
might be something important to let people know.
Do you recall, sir, what Wall Street's
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Is that information that would have been

relevant to the tasks you were peforming in
conducting due diligence?

MS. BROWN: Object to form.
If we had that information it probably would

have been relevant.
If someone at Morgan Stanley had that

information would you expect that person to
advise you about a 50 percent decrease in net
sales over that period of time?

MS. BROWN: Object to form. Hypothetical.
i don't know what they would do. I can't
speculate what they would do with that.
But is that something you would have liked to

have known?
MS. BROWN: Object to form.

As an adviser on the transaction, you mean?
Yes.
Yeah, it would have been good to know if we had
known that at the time.
What would you have done with that information?

MS. BROWN: Object to form. Hypothetical.
Again, I don't know. I haven't really been in
that situation.
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expectations were of Sunbeam with respect to
first quafter of 1998 sales?
No, I don't.
Does the range of 285 to 295 million refresh

your recollection?
It might be, I don't know for sure.
You don't recall anyone at Morgan Stanley

discussing the contents of this comfoft letter
or the subject of Sunbeam's sales shortfall
prior to the closing of the Coleman transaction?

MS. BROWN: Object to form and foundation.
I don't recall anything about that letter.
The contents of the letter?
I think there was a public announcement by

Sunbeam to that extent or something along those
lines around that time. But again, at that
point my involvement with Sunbeam was pretty
limited.
You were not involved in preparing or reviewing

a press release in March of 1998.?

No, I didn't have anything to do with that.
Let me show you whals previously been marked as

CPH Exhibit 14.
All right.
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Do you recall read¡ng this press release at
anytime?
I do recall reading this maybe the day or the

day after that it came out.
And again, you were not involved in any

discussions concerning the issuance of this
press release?
No.
You were not involved in any conferences on

March 18th, the day before the press release
concerning Sunbeam's sales shortfall?
Not that I remember.
What was your reaction to reading this press

release?
Surprise. That's probably about it, just very

surprised.
Why were you surprised?
From what I remember up until that point I

thought things were going very well. I thought
they were on track for a good first quarter.
Reading the first paragraph of that press

release, what particular language in the press
release surprised you?
It says its possible that its net sales for the
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talking about how we were surprised, because we
were both very involved in the numbers in the
model beforehand.
Do you recall what specífically Mr. Chang said?
I don't remember specifìcally what he said.
Did you feel misled when you read this press

release?
I think at this point I wasn't quite sure what

was happening, so I didn't know what to think.
Did you tatk to anybody at Sunbeam about this

press release?
No. I hadn't really had any contact with

anybody from Sunbeam since the board meeting.
Other than Mr. Chang did you talk to anyone

about the press release; Mr. Fuchs, Mr. Stynes,
Mr. Kitts?
No, not Mr. Kitts. Not Mr. SÇnes. I don't

believe I talked to Alex about it.
Did you tell anyone at Morgan Stanley that the

information contained in the press release was
inconsistent with what you were being told by
Sunbeam?
I never really -- I'm not sure what you mean.

Well.
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first quarter of 1998 may be lower than the
range of analyst estimates.
That came as a surprise to you?
Yes.
With respect to the, the language, "the

shortfall from analysts estimates, if any, would
be due to changes in inventory management in
order patterns at certain of the companies major
retail customers." Did that statement surprise
you?
Actually, I didn't really understand that

statement as much as paft of the operations of
the company that we weren't really involved in.
That was the area where we started to rely more
on the management team and team at Coopers to
help us understand. But we weren't really
involved at that level.
Did you have any conversations with anyone at

Morgan Stanley about this press release?
I think the only person I talked to about it was

Tyrone Chang.
What did you and Mr. Chang discuss?
Well, he was the one that brought it to my
attention, I believe. And we were both just
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Well, you said you were surprised to learn of

this press release.
Right.
Did you convey that surprise to anyone besides

Mr. Chang?
Not that I can remember, no.
And you didn't do anything to follow up on the

information contained in the press release?
No, I didn't.
Now, CPH Exhibit 14 does not contain the

information on the status of Sunbeam's sales in
January and February of 1998 as reflected in the
comfort letter; is that correct?
Can you read that back.

(Prior testimony read back.)
"Now, CPH Exhibit 14 does not
contain the information on the
status of Sunbeam's sales in
January and February of 1998 as
reflected in the comfort letter;
is that correct?"

I believe that's correct.
There's no discussion in CPH 14 about the 50

percent decline in sales in the first two months
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of 1998; right?
Not that I can see here, no.
Again, that's information that was not provided

to you either by Sunbeam, Morgan Stanley or
Arthur Andersen for the -
Where do you get your information?
The 50 percent decline of sales in the fìrst two

months of 1998.
That's correct. As far as I can remember that's
not, that was not provided to us.

And you couldn't, you couldn't tell that sales
had declined by 50 percent by reading the press
release on CPH Exhibit 14; correct?

MS. BROWN: Object to form.
I don't know what anybody else could interpret.
I couldn't interpret it from that.
In fact, the press release indicates that it was

still possible that Sunbeam could reach Wall
Street's estimates of 285 to 295 million; right?
I don't know. I can't say what other people

would interpret it.
Well, how do you interpret the first sentence?

"Sunbeam Corporation said today that it is
possible that its net sales for the first
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before?
No, I don't think so.
This is a March 25, 1998 letter from Arthur

Andersen updating the March 19th comfod letter;
correct?
That appears to be the case.
This document was not provided to you at

anytime?
I don't believe so, no.
Handing you what's previously been marked as CPH

Exhibit 16. Do you recognize this document?
I'm not sure. I don't think I've seen this.
This isn't a document that you obtained from

Sunbeam management during your review of their
expectations for sales in 1998?
I don't think I've ever seen this.
Do you recall seeing any build up of sales,

whether it related to the first quarter of 1998
or the entire year of 1998?

MS. BROWN: Object to form.
As far as I can remember for 1998 I don't
believe we ever saw any build up like this for
sales. We had seen some historical numbers that
they gave us for 1997.
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quafter of 1998 may be lower than the range of
Wall Street analysts estimates of 285 million to
295 million, but net sales are expected to
exceed 1997 fìrst quafter net sales of 253.4
million. Do you read that to indicate that
Sunbeam would not make Wall Street estimates of
285 to 295?
The way I read it myself personally, I thought
there was a reasonably good chance that they
were not going to be able to make sales in the
range of 285 to 295.
But it's not out of the question as worded in

the press release?
Ils a possibility it is, based on what the

press release says.
Did you talk to Mr. Tyree about this press

release?
I don't believe I did.
At the time you read the press release were you

aware that he had conducted accounting due
diligence of Sunbeam?
I was not aware of that.
I'm handing you what's previously been marked as

CPH Exhibit 112. Have you seen this document
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They didn't show you any documents that showed

how they were going to reach their sales
expectations for 1998?

MS. BROWN: Object to form.
Mischaracterization.
For 1998 I don't remember exactly what we saw,

but I believe the breakdowns were based on
product lines or divisions. But I don't
remember exactly what it was we saw. And I
don't think at the time, at least up until the
point of the transaction they even had very much
data available for first quafter.
Except what's contained in the Arthur Andersen

comfort letters; right?
MS. BROWN: Object to form.

Mischaracterization. Do you want to put a date
on what you're asking?
First quarter of 1998 sales.
The -- well, my involvement tailed off after the
board meeting which I think was early March. Up
until that point I don't think we had much
information on the first quafter. After the
board meeting up until closing I had really had
little to do with the transaction until after
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the closing.
What did you do to ensure that others were

looking at Sunbeam's first quarter sales after
your involvement with the transaction tailed
off?
I'm not sure if there was anything I did

specifically to point people towards fìrst
quafter sales.
Who assumed your responsibilities on the matter

after the board meeting?
MS. BROWN: Object to form.

There was the fìnancing team which basically
took over from the point the transaction was
approved by the board. And then I think the
legal team took over in terms of getting the
deal closed.
Who were the members of the finance team?
I don't know the whole team. I only really
interacted with John Tyree.
Ruth Porat?
I do believe she was involved at some point, I

don't know how much.
What were the other members of the MNA team

doing after the board meeting on February 27th?
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Do you recall the law firm of the name Davis

Polk?
I know who they are, yes.

Do you recall they were representing Morgan
Stanley in connection with the Sunbeam
engagement?

MS. BROWN: Object to form.
I don't recall their involvement.
Skadden represented Sunbeam; right?
Yes, I think that's the case.
Other than members of the finance team and the

legal team, was there anyone else at Morgan
Stanley who was responsible for monitoring
Sunbeam's business and financial condition after
the board approved the transaction on February
27th?

MS. BROWN: Object to the form and
characterization with regard to the legal team
and Morgan Stanley.
I mean, anybody from the Morgan Stanley MNA

team? Or everybody from Morgan Stanley in
general, or?
Well, you testified that members of the fìnance

team and the legal team continued to perform due
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MS. BROWN: Object to form. Calls for
speculation. Foundation.

a. I'll clarifu. What were they doing with respect
to following Sunbeam's performance in 1998?

MS. BROWN: Object to foundation.
A. I don't know. I don't know what they were doing

specifically. I don't know if there was
anything they were doing at all.

a. Is it typical that the MNA team stops working on
the deal after the deal has been approved by the
company's board?

A. Once the deal is approved there isn't much for
us to do, we hand it off to mostly the legal
team to get the closing completed. But most of
our advisory work is completed at that point and
then the team usually moves on to the next
transaction.

a. Who were the members of the legal team?
A. Skadden Arps, I believe. And I don't know who

else.

a. Is there anyone else in-house at Morgan Stanley
that was working on the legal aspects of the
deal?

A. Not that I can remember.
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diligence of Sunbeam after the board meeting on
February 27th; is that correct?
I'm not sure -- I'm not sure what, I'm assuming

they were doing due diligence in preparing for
the offering, but I wasn't involved with it at
all.
Other than those two groups of people, do you

know of anyone else that would have been working
on the Sunbeam transaction after the board
approved the acquisition of Coleman?
As br as I know from the MNA side I don't think

there was anyone really actively working on
Sunbeam.
Were you involved in any bring down due

diligence?
I was not.
You did not pafticipate in any bring down due

diligence conference calls?
No, I don't believe so.
I'm showing you what's been previously marked as

CPH Exhibit 36. Have you seen this document
before?
I don't think I saw it in this format. But I

think I did review the press release when it was
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released.
What was your reaction to Sunbeam's April 3rd

press release?
Actually, at this point on the announcement of

the financials, the sales shortfall, I actually
really didn't think much of it at that point. I
guess based on the prior press release I knew
that there was a possibility that they were
going to disappoint. So it didn't surprise me
too much.
It didn't surprise you that they were now

announcing that flrst quarter sales were
expected to be below 1997 levels based on what
you read in the March 19th press release?
From my perspective I wasn't really paying

attention to that portion of the press release.
I just knew that the sales were disappointing,
that's all I remember from reading the press

release at that time. I was more focused on
just Rich Goudis leaving, that was the paft that
I was more focused on.
Why did you have an interest in his depafture?
Well, he was the person that I had the most

contact with from Sunbeam and I had gotten along
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Again, I think the only person I really spoke
about it with was Tyrone Chang, along the same
lines as the prior ones. And I think he was the
one that brought it to my attention.
What did the two of you discuss?
I don't really recall what we said at that
point. I think for us Sunbeam was pretty far in

the rearview mirror at that point.
Do you recall hearing that the March, the

contents of the March 19, 1998 press release
were included in the debenture offering memo?
I didn't know that they were.
Did you hear that Arthur Andersen objected to

the inclusion of the press release language into
the offering memo?
I didn't know anything about that.
No one ever told you about a confrontation

between Mr. Bornstein of Anderson and Mr. Tyree
on March lBth or igth --
No.
-- regarding the contents of the press release

or the offering memo?
No, I didn't know anything about that.
Okay. Do you know anything about that now? -
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quite well with him. I thought he was a good

9uy.
You said Rich Goudis?
Yes.
Where in this press release does it discuss

Goudis's depafture?
I think it was - maybe it wasn't in this one.
Don had left. Maybe it wasn't in this one.
Were you surprised that Mr. Oosi was terminated?
I guess at the time I don't think I was that

surprised. It didn't seem like he had a great
relationship with Al. I didn't really know him
that well, but, and they seemed to only bring
him out in certain situations. He wasn't really
present at all of the meetings.
Did you believe that their explanation for the

shortfall was accurate?
MS. BROWN: Object to form.

You know, again, thafs kind of getting to a
level of business that we weren't all that
involved with. Their inventory management it
seems like.
Did you discuss this press release with anyone

at Morgan Stanley after it was released?
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(Witness shakes head in the negative.) No, this

is the first time I'm hearing about it.
Have you ever heard Mr. Tyree use profanity

around the offìce?
Not really. I didn't really work with him that
much. I probably talked to him three or four
times total in my four years there. I think he
was a former, he came out of the Navy or the
Army.
One of the services?
Yeah. That's all I really knew about him. I
don't think combined I spent more than 30
minutes with him in four years.
You testifìed earlier you did not partic¡pate on

the roadshow; is that correct?
That's correct.
Do you recall hearing that Mr. Kirsch or

Mr. Dunlap were downplaying the significance of
the March 19th press release during the
roadshow?
I don't think I heard anything about that.
Did you have any communications with Andrew

Conway at Morgan Stanley on the issue of
synergies?
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I never talked to Andrew about synerg¡es.

Actually, I never even spoke to Andrew.
You know who he is?

I believe he's the equity research analyst.
Do you know if Mr. Chang ever spoke to

Mr. Conway?
I don't know.
Did you have any involvement preparing materials

for the leverage finance commitment committee at
Morgan Stanley; materials in connection with the
debenture offering or the financing of the
acquisition of Coleman?

MS. BROWN: Objection. Compound.
Not that I know of.
On either of those issues?

No.
And let me show you what has previously been

marked as CPH Exhibit 129, This is a fairly
long document. I don't have many questions
about it. But do you see that your name is
listed, it's spelled incorrectly, under Mar?
Yes.
And this is a March 10, 1998 equity commitment,

a memo to the equity commitment committee?
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Restructuring?
Okay.
The second sentence, "the restructuring portion

of the plan has been substantially completed
with only the final, quote, refinement, unquote,
stage remaining." Do you see that?
Maybe I have the wrong page number.
I'm sorry. Page 4?
Page 4.
Right. Restructuring?
Second sentence, I'm sorry. Right.
Do you see that? Do you know what that refers

to? The fìnal refinement stage.
MS. BROWN: Object. Speculation.

I can't say for certain.
You didn't draft this paragraph, to your

knowledge?
No, not this page, not this paragraph.
If you turn to page 11 of the memo, which is

Morgan Stanley 523.
Okay.
Under "equity valuation," third bullet point,

"the company's current trading levels are
warranted given the level of expected synergies,-
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A. Right.

a. And it's listed -- the authors are listed as
many individuals at Morgan Stanley including
yourself,.l

A. Uh-huh.

a. Did you prepare any of the pages of this memo?
A. I think I helped draft the background

information. I don't recall who wrote the
original version, but I think I helped edit it.

a. What pages?
A. One and 2.

a. Were you involved in the preparation of the
highly confìdential letter with regard to the
financing of the acquisitions?

A. No, I don't believe so.

a. Did you attend any meetings of the equity
commitment committee and the leverage finance
commitment committee?

A. No, I did not.
a. Are those two entities the same; are they

referred to as the same?
A. I think they're separate entities.

a. Okay. Would you turn to page 516, page 4 of the
memo of Exhibit 129. There's a paragraph called
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150 million pre tax." Do you know the basis --

MS. BROWN: And it continues from there.
I'm sorry? And it continues from there.

Do you recall the basis for that?
MS. BROWN: Objection. Speculation.

For the 150 million?
Right.
I don't know.
If you turn to page 17 of the memo, page 529,

paragraph 5. Take a moment to read that,
please.
(Witness reviewing.) Okay.
Do you recall the basis for that paragraph?

MS. BROWN: Objection. Speculation.
No, I couldn't say for certain where it came

from.
Sorry. You didn't draft that?
No, I didn't write this.
Okay. The last sentence refers to Sunbeam

management informing -- well, lefs see. It
shouldn't say that. It refers to a "they," I'm
not sure if it's referring to Sunbeam management
or who, but "they informed Sunbeam board of
directors that the synergies are likely to be in
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the 225 to 275 million pre tax range." Do you

havê any knowledge of where those numbers came
from?
No, I don't.
Showing you what's previously been marked as CPH

Exhibit 100. It's another lengthy document
entitled The Selling Memorandum, dated March 12,

1998. Have you seen this document before?
I don't think I've seen this before. It doesn't

look familiar.
You don't recall preparing any of the pages that

are contained in this document?
Let me see. I may have prepared some of these

pages at some point, but not specifìcally for
this document.
ok¡v.
This looks like a collection of other pages.

Do you know what the purpose of -- strike that.
Do you know if the selling memorandum was

used in connection with the debenture offering?
I have no idea.
Okay. If you can turn to page 22 of the memo

which is Morgan Stanley 62882.
Okay.

2t
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MS. BROWN: Objection. Foundation.

A" I don't know what they discussed at the meeting,
no.

a. No one ever talked to you about what was
discussed at that meeting?

A. No. As far as I remember I've never heard
anything about it.

a. I'm handing you what's previously been marked
CPH Exhibit 135. In connection with your work
on potential divestiture of certain aspects of
Coleman or the new Sunbeam, did you attend the
analyst meeting on May 11, 1998?

A. I don't think I did.
a. Have you seen this document before?
A. No, I haven't
a. Do you know if Morgan Stanley prepared any of

the slides that are contained in this document?
MS. BROWN: Objection. Foundation.

A. I don't think we helped them with this. I
couldn't tell you.

a. If you could turn to page, Morgan Stanley 63748,
please.

A. Okay.
Q.' This indicates an original cost savings and
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The paragraph "ability to attain synergies."

The last sentence reads "in addition, while
Andrew Conway has modeled 150 million in

synergies in 1998 he feels that there could be
an upside to this figure." Do you recall any
conversations with anyone at Morgan Stanley
concerning this modeling by Andrew Conway?
No, I didn't know anything about this.
And again you never had any conversations with

him about that?
I never talked to Andrew, no.

Showing you what's previously been marked as CPH

Exhibit 76. Have you ever seen this document?
No, I don't think so.

The first page is a memorandum to the leverage
finance comm¡tment committee from RB Smith or
Braum Smith?
Right.
It references a meetìng of that committee on

March 20th. Did you attend that meeting?
No, I didn't.
Do you know if during that meeting the

commitment committee discussed Sunbeam's sales

shortÍall?

a.

A.

a

A
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synergies of 150 million dollars and it purports
to be an actual cost savings of synergies of 291
million. Do you have any knowledge of this page
or the, or the 291 million dollar figure that
appears on that page?
No. I don't know either one.
Please turn to page 63751. It's entitled

Sources of Growth. "Potential 1999 impact of
265 million." Do you have any knowledge of the
basis for that synergy estimate?
No, I don't know.

MS. BROWN: Object to the characterization.
Would you please turn to Morgan Stanley 63755

entitled Savings Summary. There's a list of
savings on this page with total savings of
acquired companies 20l million, Sunbeam sourcing
strategy of 52 million with a grand total
savings of 253 million. Do you have any
knowledge of the basis for that calculation?
No, I'm not sure where they came up with these

numbers.
You don't know if Morgan Stanley was involved in

providing any of that type of data to Sunbeam?
MS. BROWN: Objection. Asked and answered.
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I don't know, I don't know if Morgan Stanley was
invÖlved at all or not.
Set that asíde. Mr. Yoo, were you involved in

conducting any due diligence of the Coleman
Company prior to the close of the transaction?
I had some involvement with that, yes.
And what was your role?
At that point it was more of a coordination
role, I think, between Skadden and Arthur
Andersen and Coopers. There were teams that
were going through the various corporate
documents or visiting various sites around the
country and our job at that point was to make
sure that people were going to the right places

and all the right information was getting
gathered.
Did you actually attend any of these site

visits?
I did not personally, no.
Did you review any documents provided by Coleman

as part of the due diligence process?
I don't recall what documents I went through.
But you did in fact go through some documents,

or you just can't recall if you looked at any
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MS. BROWN: He didn't yet.

I didn't answer. No, I don't think I ever
really had that opinion.
Did anyone express that opinion to you at

anytime?
Not, not during the transaction, no.
After the transaction closed?
I think I remember hearing some people talking

about the value that was ultimately paid, or I
guess the price, the dollar price of the stock
that was announced.
What do you recall hearing?
I don't remember exactly what they said, but it

was something along the lines of, it was a, it
was a good price for Pearlman.
What did you take that to mean?
I think at the time that I had heard it I was

thinking that the, you know, one could argue
that the price was maybe high based on
traditional valuation techniques, but we thought
that it was still a good deal for Sunbeam, you
know.
But in your work prior to the close of the

transaction in reviewing information about

1

2
3A.
4
sQ.
6
7A.
8Q.
94.

10
LL

t2
13 a.
t4 A.
15
16
17 a.
18 A.

19

20
2t
22
23
24 a.
25i

Page 207

EUGENE YOO
documents?
I know we went through some of the fìnancials

and some of the projections, but we had already
gone through some of that before. I don't
recall if there was anyth¡ng else that we went
through or I went through personally.
Did you ever request any information from

Coleman that you didn't receive? ;
Not that I can remember.
Did you ever form an opinion on the value of the

Coleman Company?
MS. BROWN: Object to the form.

Did I personally --
Correct.
-- come up with an opinion? I probably came up
with some, some opinion of what it was worth. I
don't recall what it was.
Do you have any recollection, ballpark range?
No. I don't remember anything about it being

significantly different from the transaction.
You never formed an opinion that Sunbeam was

overpaying for the Coleman Company?
(No response.)
I sorry, I didn't hear your answer.
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Coleman's business and Sunbeam's business, you
never reached that conclusion; right?
Which?
The conclusion that -- I'll withdraw it.

During the time that you were reviewing
Coleman's financial and business information and
Sunbeam's business and financial information
prior to the closing of the transaction, you
never formed the conclusion that Sunbeam was
overpaying for Coleman; correct?
No, I never really thought that.
Did you hear what the basis was for these pèople

that were saying that, saying that Pearlman,
Mr. Pearlman had received whatever it was that
they were saying?

MS. BROWN: Object to form.
It was a bad question. Other than hearing that

some people were saying that Mr. Pearlman --
I'll withdraw that.

Did the people that spoke to you about the
Coleman purchase price, did they provide any
basis for the statements that they were making
about what Sunbeam paid for Coleman?
I don't really remember the conversatíon. If I
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remember correctly it was a comment that really
wdsn't directed towards me. I just happened to
overhear it.

a. Do you recall who made the statements?
A. I don't know. Actually, I don't think it was

somebody that I knew.

a. Where did you overhear this information?
A. I think it was just in passing in the hallway or

somewhere.

a. This was at Morgan Stanley's offìces?
A. No. Where was it? I believe it was either at

the restaurant or the gym across the street,
somewhere over there.

a. Can you recall when you heard these comments?
A. No. Again, it was sometime after the

announcement, and I think it was, I don't recall
if it was before or after the closing.

a. But it was sometime in 1998?
A. It was somewhere around that time, yeah.

a. Who was responsible for conducting the due
diligence of Coleman?

MS. BROWN: Objection. Asked and answered.
A. Again, there's no real single person that's

assigned that particular task, it's just sort of
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exhibit, but if you flip through CPH Exhibit 29,
do you recall receiving or seeing any of those
materials, either in a larger document or
separately?
No. I haven't seen this. No, I don't think
I've seen any of these pages.
At any point, sir, did anyone ever suggest that

the transaction, the, Sunbeam's acquisition of
the Coleman Company be delayed until the end of
the first quarter of 1998 at Sunbeam?
That the transaction be delayed?
Right. The close of the transaction be delayed

into and pushed back into April until after the
close of the fìrst quarter of 1998?

MS. BROWN: Objection. Foundation.
As far as I know I wasn't aware of any

discussions about timing of the closing of the
transaction.
Okay. Were you aware or did you -- strike that.

Were you aware that Sunbeam extended the
first quarter of 1998 until after the close of
the transaction in order to capture additional
sales in the remaining days of the calendar
year, the calendar of March of 1998?
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the responsibility of the whole team.
Have you ever heard of the phrase "fast track

due diligence"?
I don't think I've heard that.
You've never used it before?
I don't think I've used it.
If I can have just a couple of seconds to look

over my notes. Take a shoft break.
Okay.

VIDEOGRAPHER: It's one minute after four.
We're off the record.

(Shoft break taken.)
VIDEOGRAPHER: We're back on the record.

The time is nine minutes after four.
Mr. Yoo, earlier this morning I asked you if you

had ever been given any manuals, due diligence
manuals or policies by Morgan Stanley and I
believe you indicated that you didn't recall
receiving any such thing; is that correct?
Yes, that's correct.
I'm going to show you what's been marked as CPH

Exhibit 29. I'll represent to you, sir, that
this is a compilation of various documents, the
index is complete on the fìrst few pages of this
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MS. BROWN: Object to the characterization.

I was not aware that that had happened.
I asked a slightly different question earlier

today with respect to synergies, but do you know
what synergy estimates, if any, the Sunbeam
board relied on in approving the acquisition of
the Coleman Company?
I don't have any idea what numbers they were

using.
MR. O'CONNOR: Let's mark two more

exhibits, please.
(Deposition Exhibits 228 and 229 marked for

identification.)
You've been handed two exhibits, one is marked

CPH Exhibit 228 which is a 1997 firm wide
pefformance evaluation, a self-evaluation from
1997. Do you recall completing a

self-evaluation in 1997 as part of your
performance reviews at Morgan Stanley?
Yes, I do.
I refer you to paragraph 3 of your

self-evaluation, the last sentence in that
paragraph where it reads, "I have shown
repeatedly that am able to perform under
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difficult and demanding situations. Two
panicular examples are Odyssey and Sunbeam
where I helped produce high quality work within
erxtremely short time periods and under less than
optimal conditions." Do you see that sentence?

MS. BROWN: Two sentences.

a. Two sentences thank you. What did you mean by
"less than optimal conditions"?

A. I think with regard to the Sunbeam transaction
what I was referring to was actually two things,
one, the fact that we were going down two
parallel paths with Sunbeam for quite some time.
And the fact that once we actually got to a
tangible transaction it was actually three
transactions in one, we sort of tripled the
wgrk.

a. Other than that aspect of the transaction, I'm
sorry, of the engagement, was there anything
else about the Sunbeam engagement that made it
difficult or demanding?

MS. BROWN: Object to form.
A. For me personally I think what was diffìcult

about it was that it was my first real live MNA
transaction and so it was a learning experience
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second quarter." First, I believe that you were
mistaken, the transaction closed before the end
of the first quarter. But that's --
Right. I may have - I think I misspoke on

that.
Okay. My question actually is what about the

volatile personalities of Mr. Dunlap and
Mr. Pearlman complicated the deal?
Well, I think it was just being able to perform

on a normal professional level with two sort of
larger than life people, and I don't know if
you've ever met Al Dunlap, and I think I only
met Ron Pearlman once. But they were sort of
both very strong and very dominating
personalities. And with one -- when you're
dealing with only one, that's fine. But when
you have two and two that are on opposite sides
and going in opposite directions it's hard to be
the person in the middle sometimes. And that's
kind of what I was referring to there. I think
at one point they were sod of slinging insults
at each other through us.
Was there any aspect of Mr. Dunlap's personality

which presented problems with Morgan Stanley .
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and the fact that it was somewhat higher profile
than most just made it more impoftant for me to
not screw up in any way. And so I just felt a

little bit more pressure to pedorm on that one.

a. Did Mr. Fuchs provide you with adequate guidance
in the Sunbeam engagement?

A. I believe he did. He was with me pretty much
side by side on everything.

a. You can set that aside. And take a look at
what's been marked as CPH Exhibit 229, which is
your self-evaluation for the 1998 firm wide
performance evaluation.

A. Okay.

a. And in the first paragraph under section 2,
let's see, I believe it's the second full
sentence, "as we carried on concurrent
negotiations with the sellers, numerous issues
and alternatives arose which rippled through
each aspect of the deal. Complicating matters
were the complex ownership structure of Coleman,
the volatile personalities involved, Al Dunlap,
Ron Pearlman, and the extremely tight deadline,
we had to announce before lQ earnings
announcement, had to close before the end of

t4

Page 2t7
EUGENE YOO

with respect to closing the deal?
MS. BROWN: Object to form.

I'm not sure what you mean.
Was Morgan Stanley under any pressure from

Mr. Dunlap to make a deal happen in the first
quarter of 1998?

MS. BROWN: Form and foundation.
Objection.
As far as I knew there was no direct order from

Al or anythíng like that to get something done.
Just me personally I got the sense that he was
getting a little impatient, but I think that was
just sort of his personaliÇ.
What gave you that impression?
Well, he, I don't know he, but Bob and Jim would
sort of step up their efforts a little bit to
make sure that we were staying on top of
everything with the deal and make sure that
nothing was falling behind. They just wanted to
make sure there was nothing we were doing that
was holding up any potential transaction.
And when did you first start to feel that

stepping up by Mr. Kitts and Mr. Stynes?
Mr. SÇnes. It was probably towards the end of
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the year. No, the end of 2000. I'm sorry, the
end of 1997.
Okay. And when you refer to the "extremely

tight deadline, paren/ we had to announce before
1Q '98 earnings announcement;" what does that
mean? And I'm sorry. "And had to close before
end of second quarter." Actually, fìrst
quader.
Yeah.

MS. BROWN: Close paren.

Close paren.
I don't recall what I was referring to with the

second half of that with the closing. As far as
the first quafter announcement -- I think this
was, again, I can't be entirely sure about it, I
think this was a case where along with the
earnings announcement Al Dunlap wanted to be

able to announce something along with that that
was above and beyond the Çpical earnings
announcement. He wanted to say -- he wanted to
show he was really making progress and he wanted
to do something to show that it's not just a
first quafter but, you know, we're making
progress, we're actually doing something here at

1

24.
3Q.
4
5

6

7

I
9

10 a.
11

12 A.

13

L4

1s a.
16

t7
18

19

20
2l
22
23

24
2s a.

Page 220

EUGENE YOO

I don't know the timing.
You don't know whether he wanted an announcement

of the transactions and other announcements
about its first quarter 1998 prospects to happen
at the same time before the close of the
quarter?

MS. BROWN: Objection. Form and
foundation.
I guess I'm just confused as to your reference

to the first quafter '98 announcement.
Yeah, I'm not sure about the timing. It doesn't

seem, maybe I wrote this incorrectly, it doesn't
seem to work.
The sentence following "a great deal of negative

publicity had surrounded our client focused
maínly on the operations and accounting of the
company. Also, there is still the outstanding
issue of the conveftibles that were sold and the
outstanding bank debt. Nevertheless, the
acquisitions are still looked upon favorably and
the MNA was ceÉainly positive." Do you believe
that to be true today?

MS. BROWN: Objection. Compound and form.
Let me try and clariff it. Do you believe today
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Sunbeam.
And when did he want that announcement to occur?

Well, the first time he mentioned it was when he

first engaged us and he wanted to have something
announced day one. As he, you know, he was
joking around with us on the first day. But,
you know, for him the sooner the better.
But this reference to 1Q '98 earnings

announcement, your testimony is that doesn't
refer to Sunbeam sales in the first quafter?

No, I don't think -- this here, this reference
doesn't have anything to do with that sales
reference. Again, from what I remember this was
about -- he had already gone through two or
three earnings announcements at Sunbeam with
regard to the turn around of the company. And I
think he was looking for something to add on to
just the fact that he turned the company around.
He was doing something company transforming.
So these earnings announcements were

prospective, what he expected the company to
earn in the first quarter of 1998, and that
announcement was sometime before the close of
the first quarter?
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that the acquisitions are still looked upon
favorably?

MS. BROWN: Objection. Calls for
speculation.
I mean, it depends who you ask, I guess.
When did you write this self-evaluation?
Let's see, this would be at the end of 1998.
That was after Mr. Dunlap was terminated by the

Sunbeam board?
I believe it was.
And after Jerry Levin took over at the new

Sunbeam?
I think that's the case, yes.

When you say that there was a great deal of
negative publicity focused mainly in operations
and accounting of the company, what did you mean
by that?
What I was referring to was all of the negative

press that the company had receìved, I'm not
sure exactly what point during the year, but
some point during the year surrounding the sales
shorifall with Al leaving the company, the drop
in the stock price, the accounting issues. So
it was just a lot of negativity surrounding

A.
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a

A.

a

A.
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anything related to Sunbeam.

a. In light of what you learned throughout the rest
of 1998 and before you wrote this, is there
anyth¡ng you would have done differently?

A. Done differently where?

a. At any point in the Sunbeam engagement.
A. I don't think there's really anything that I

would have done differently. I don't think
we -- we went through the entire deal process
pretty thoroughly and thought.

a. I have no further questions at this time.
MS. BROWN: Just a couple of quick

questions.
EXAMINATION

a.

A.

a.

A.

BY MS. BROWN:
I think you already told Mr. O'Connor that you

do not -- do you know -- strike that.
Do you know what information Sunbeam relied

on when it determined to acquire Coleman?
Do I know?
What information Sunbeam management or board

relied on when it determined to acquire Coleman?
I don't know firsthand what information they had
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certainty." Are you aware of any, anything that
Morgan Stanley Senior Funding relied on?
I can assume that they were using most of the

same information that we had, but I don't know.
So other than that assumption you don't know?
No.

Okay. No fufther questions.
VIDEOGRAPHER: The time is four

twenty-eight. We're off the record.
(Whereupon, the deposition concluded at

approximately 4:28 p.m.)
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or what they were using.

a. Do you know what information Morgan Stanley
Senior Funding relied upon when it provided a

bank facility to Sunbeam?
A. No, I can't say with certainty I know.

a. Were you involved in the team that was providing
the underwriting service for the conveftible
note offering?

A. No, I was not involved.

a. Are you familiar with the due diligence
pedormed by that team?

A. No, not really.

a. Are you familiar with any due diligence
performed by Morgan Stanley Senior Funding
before giving the bank facility to Sunbeam?

A. No, I don't believe so.

a. No fufther questions.
EXAMINATION

a
BY MR. O'CONNOR:
Mr. Yoo, in response to the question of whether

you have knowledge of what Morgan Stanley Senior
Funding relied on in providing fìnancing for the
acquisition, your response was "not with
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COMMONWEALTH OF MASSACHUSETIS)
SUFFOLK, ss. )

I, Lâurie Langer, Profess¡onal
Reporter and Notðry Public in and for the
Commonwealth of Massachusetts do hereÞy cert¡fy
that there came before me on the 16th day of
lune, 2004. àt 9:30 o'clock a.m. the person
hereinbefore named, who was by me duly siworn to
testifo to the truth and nothing but the truth
of his knowledge touching and concerning the
matters in controversy in this cause; that he
was theÍeupon examined upon h¡s oath, and h¡s

examination reduced to typewritíng under my
direction; and that the deposit¡on is a true
record of the testimony g¡ven by the witness.

I further cert¡ry that I am neither
attorney or counsel for, nor related to or
employed by, any of the parties to the act¡on ¡n
which this depos¡t¡oo is taken, and further that
I am not a relat¡ve or employee of any attorney
or counsel employed by the parties hereto or
f¡nanc¡ally interested in the actìon.

Io witness whereof, I have hereunto
set my hand and seal th¡s 20th day of June.
2004.
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ERRATA SHEET DISTRIBUTION INFORMATION
DEPONENT'S ERRATA & SIGNATURE INSTRUCTIONS

ERRATA SHEET DISTRIBLMON INFORMATION
The original of the Errata Sheet has been

delivered to Ms. Brown, Esquire.

When the Errata Sheet has been completed
by the deponent and signed, a copy thereof
should be delivered to each party of record and
the ORIGINAL forwarded to Mr. O'Connor, Esquire

INSTRUC|IONS TO DEPONENT

After reading this volume of your deposition,
please indicate any corrections or changes to
your testimony and the reasons therefor on the
Errata Sheet supplied to you and sign it. DO

NOT make marks or notations on the transcript
volume itself. Add additional sheets if
necessary. Please refer to the above
instructions for errata sheet distribution
information.
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instructions and distribution instructions.
PAGE LINE CHANGE REASON

I have read the foregoing

transcript of my deposition and except for any

corrections or changes noted above, I hereby

subscribe to the transcr¡pt as an accurate
record of the statements made by me.
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THE VIDEOGRAPHERT We a¡e now goitrg otr video

record. The t¡me on the monitor is 9:05 a"m.

(Itereupon, the case was introduced by the

couft fePortef.)

MR. MARKOWSKL Bob Ma¡kowski from Jenner &
Block on behalf of Coleman (Parent) Holdings.

MR. OCONNOR: Chris O'Contror from Jenner &
Block on behalf of plaintiff, Coleman (Parent)

Holdings.

MR. CI.ARE: Tom Cla¡e aod Kathryn Debord ftom

Kirkland & Ellis, LLP on behalf of the defenda¡t,

Morgan Stanley & Company.

MR- MOSCATO: Mark Moscato ftom Curtis Mallet

on behalf of the witness, I-arry Bornstein.

Tlereupon,

([.A'WRENCEABORNSTETN)
having been fint duly sworn or affirmed, was

ex¡mined atrd testified as follows:
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1 DIRECTEXAMINATION
2 BY MR. MARKOWSKI:
3 Q. Mr. Banstein" as you know, my nâme is Bob
4 l\{a¡kowski. Ih one of the attorneys for Coleman
5 (Parent) flolrlings in its lawsuit here in Palm Ssas¡
6 County against Morgan Stanley.
7 Mr. Bcnsteþ would you please state your
I full name?

9 A. l^ævrence Alan Bornstein.

10 O. Mr. Banstein, wbere were you employed in
11 1998?

LZ A Arthr Andersen.
13 O. Wbre was your office locatiou?
14 A West Palm Beach, Florida.
15 O. Hov long had you been employed by Afhur
16 Andersen ¿¡ ¡þ¡ rime?

17 A. S, approximately ten years.

18 O. Wht was your position?
19 A. I believe u¡ ¡þe time I was an experíence
2!0 m î EeÍ,I think was the title-
2I O. Ad in general, what were the

22 responsibilities in 1998 that you had as a senior
23 mll¡, gü at A¡thur Andersen?
U MR. MOSATO: Eryerieuce manager?

25 MR. MARKOWS(I: Excuse me, experience

Page 7

1 .A- Yes.

2 Q. Do you recall as part of the Coleman

3 acquisition that Sunbeam acquired all of the Coleman

4 stock that my client, Coleman (Parent) Holdings, owned?

5 MR- CLARE: Objection, foundation.

6 THE WïTNESS: I dont know, I dont k¡ow
7 exaciy who owned what and where and when, to be

I honest with you.

9 BY MR. MARKOWSKI:
10 Q. Do you recall that Sunbeam acquired the

11. C-oleman compaûy stock that Coleman (Parent) Holdings
12 hadas part of the transaction?

13 .4. I dont remember the exacl structure, but I
14 do believe they acquired a good chunk of it during that
15 time period.

16 Q. From Coleman (Parent) Holdings?
t7 ^¿u I believe so, yes.

18 Q. Did you perform any work relating to the

19 transaction by which Sunbeam acquired the Coleman
20 company stock?
2L A. Ididalimitedrmountofwork,yqs.
22 Q. What were the nature of the projects that you
23 were involved in concerning Sunbeam's acquisition of
24 Coleman company?
25 .4. I accômpanied va¡ious Eanagement of Sunbeam

Pagc 6

1 manager.

2 THE IUTTNESS: Supervising and performing
3 te;s, audit functions primarily.
4 BY MR. MARKOWSKI:
5 Q. How long had you been employed in the West

6 Palm Beach office?
7 A. I believe approximately, probably six years.

I Q. At that time did you hold any [censes?

9 A. Yes, a CPA licensed in Massachusetts.

10 Q. When did you obtain your licenses as a

1l certified public accountant?

LZ A. I believe in 91 or 92.
13 Q. Mr. Bornstein, do you recall tbat in the

14 first quarter of 1998 Sunbeam made tb¡ee acquisitions?

15 A. Yes.

16 Q. Do you recall the names of the three

17 companies that Sunbeam acquired in the first quarter of
18 1998?

19 A. Yes.

20 Q. C¿n you tell me what they are?

2l A. C,oleman -- I don't know the exacl name, but
22 Coleman was ooe. First Alert was another. A¡d I
23 believe the thÍd was Signature Braods.

24 Q. Do you recall that Coleman was the largest of
25 the three companies that Sunbeam acquired at that time?

Page 8

I at the time in a due diligence, limiled due diligence
2 process.

3 Q. Were there othe¡ activities that related in
4 ãny respect to Sunbeam's acquisition of Coleman that
5 you were involved in?

6 A A limited âmount of review of, I believe
7 their pro forma fiuancial statements or pro forma
8 projections that was done by, I believe it was done by
9 Morgan Stan-ley.

10 Q. Do you recall being involved in activities
1.1 retated to Sunbeam's financing of the acquisition?
12 A Yes.
13 Q. And what was your involvement in the
14 financing aspect of the t¡ansaction?

L5 ,4. Assisting in the preparation of a 140
16 section, I think it was Section 144 document, bond
17 offering document.
18 Q. That's tbe document by which Sunbeam sold
19 convertible debentures to finance the acquisition?
20 A. Yes.

2l Q. Do you recall \rrhat your involvement was in
22 thatprocess?
23 .A- Assisting in the preparation of the pro fonna
24 frrnancial statements that were sithin the document,
25 drafting the document, the body of the document prior

T¡.WRENCE ALAN BORNSTEIN, JANUARY 75,20U
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1 to the pricing ofthe bonds, coordinating and assisting
2 the other accounting ñrms in getting the ínformation
3 that's needed in the document. That's pretty much all
4 I can remember.

5 Q. That activity all took place in the ñrst
6 quafer of 1998?

7 A- For the most part, yes.

I Q. Do you recall when during the first part of
9 1998 that activity was ocæurring?

10 4 | think it was middle to end of February
11 through late Ma¡ch of I guess - rny year, I think it
12 might have been, I think 98.
13 Q, Mr. Bomstei.o, did A¡thu¡ Anderse¡ - let me

14 take a step back.

15 Arthur Andersen was involved in these

16 activities because it served as the outside auditor for
1? Sunbeam during that time period; is that correct?
18 A Yes.

19 Q. Did Adhur Ande¡sen, in connection with is
20 function as the outside auditor for Sunbeam, do
21 anything special at the end of the fi¡st quarter of
22 1998 to monitor Sunbeam's product shipments at the end

23 of the firsl quarter?

24 MR. CIARE: Objection lo the form.
25 THEWTINESS: Canyou--

Pagc 11

1 responsible for the Sunbeam audits?

2 A- No, I was uot.

3 Q. Who was?

4 .{ The palner was Phil Harlow.

5 Q. Did you recommend to M¡. Ha¡low that these

6 procedures be used or did you make the decision on your
7 own?

I A I recommended to Mr. Ha¡low that the

9 procedures be done.

10 Q. Atrd what was his reaction to your
11 recommendation?

L2 ,4- Idontremember.
13 Q. But were the procedures in fact employed?
14 A Yes.

15 Q. When did you decide that Alhur Andersen -
16 excuse me, when did you decide that A¡thur Andersen
17 should use these €xpanded cutoff procedures at the end

18 ofthe ñrsf qualer of 1998?

19 ,¿t. I dont know the exact dåte, but probably

20 Ma¡ch 17tb or 18th.

2L Q. Mr. Bornstein, Ih going to show you what
22 we'¡e going to mark as Coleman (Parent) Exhibit
23 Number 118. It's a Ma¡ch 21 e-mail from you to William
24 Biese, B-i-e-s-e. It bears Bates number 4A,120304.
25

Pagc l0
1 BYMR. MARKOWSKI:
2 Q. I can restate it.
3 At the end of the ñ¡st quarter of 1998, itr
4 its capacity as the outside auditor for Sunbeam, did
5 A¡thur Andersen do an¡hing special to monitor the
6 shipments of Sunbeem's products at the end of the first
7 quarter?

8 MR. C[-ARE: Same objection.
9 TIIE WTINESS: Yes.

10 BY MR. MARKOWSKI:
11 Q. What do you recall that involving?
12 A. I would call them expanded cutoff procedures,

13 expanded I would say shipping and receiving type of
14 procedures at the end ofthe first quarter.

15 Q. Did you have any role in making the decision

16 to cause those procedures to be implemented?

17 A. Yes.

18 Q. And what was the role?

19 A. It was my decision to expaod procedures

20 sufficient enough to conclude that shipments were made

2I in a timely fashion prior to the end of the quarter and

22 that they were in fact built, shipped and ordered by
23 customer.

U Q. Now at that point in the first quarter of
25 1998, were you the senior A¡thur Andersen pe¡sotr

Page 12

1 (CPH Exhibit No. 118 was marked for
2 identification.)

3 MR. CLARE: Do you have a copy? Thanks.

4 BYMR. MARKOWSKI:
5 Q. Mr. Bornstein, I'd like you to take a Éoment
6 to look at Exhibit 118.

7 Can you tell me what this document is?

8 A. Conespondence with a, I believe, I believe,
9 I think he was the partner for Arthur A¡dersen that

10 worked, I tbink he - Iet me think about this. He, I
ll think he resided in Mexico City. He was the partner in
12 charge of the work that was done in Mexico for Sunbeam.

13 A¡d based on reading this, ¡trs a memorandum

14 letting him know that we're going to be doing
15 additional work at the end of the quarter on cutoff
16 procedures.

t7 Q. Tte memorandum is dated March 21, 198; is

18 that correct?

f9 A Yes.

20 Q- Sunbeam had facilities in Mexico City, o¡ in
2l Mexico? Excuse me.

22 A Yeah, they had facilities in Mexico City and

23 I think I recall them baving one or wo in, I think it
24 was called Maquiladora and a couple of other locations
25 in surrounding Mexico City.

Iá.WRENCE AI-AN BORNSTEIN. JANUARY 15, ?N4
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1 e. what was the purpose of your sending this 
Page 13

2 memo to M¡. Biese?

3 .4- I believe -- I mean reading this right now,

4 it's to let him ¡¡6s/ what was goiug on, let him know
5 there was going to be additional work for him, and then

6 to advise him of that additiooal cutoffprocedures

7 were going to be needed. And in reading this at this

8 time, it talks about bill and hold transactiors as well

9 as the emphasis on sales.

10 Q. Does your memorandum to Mr. Biese explain why

11 Andersen would be conduaing additional cutoff
12 procedures at the end ofthe first quarter of 1998?

f3 A. No, not specifically.

14 Q. Does it provide the background concerning the

15 reasons why you wanted to implement additional

16 procedures to monitor cutoffs?

L7 A Not specifically.

18 Q, Does it do it in general terms?

19 A. I believe it does, yes.

20 Q. And what did you advise Mr. Biese as the

21 reason for your desi¡e to do the additional cutoff
22 procedures at the eod ofthe first quarter?

23 A. I don't remember specifically (slling him

?A atylhtng, but looking at this memoratrdum, it's clear

25 thal it talks about where they, where they were going,

1 you to come to that conclusion, that it was 
"OOdHrÏ2 to do additional wo¡k at the end of the fi¡st quarter?

3 A. I beleve that the spread was exhemely

4 aggressive and that !t wananted additional work to
5 make su¡e that they -- mentioned earlier that the

6 product was ordered, was built, and it was properly

7 shipped.
8 Q. What was your concern?

9 MR.MOSCATO: Iobject. Ithinkhejustsaid
10 so.

11 Do you have anything to add?

12 TIIE WTINESS: No, I dont believe I have

13 an]lhing.
14 BYMR. MARKOWSKI:
15 Q. How did monitoring cutoff procedures have a

L6 relationship to what youVe just described?

7'7 ,A. Monitoring cutoff procedures would in fact
18 give you a much greater assurance that a customer bad

19 requested that the product be sold to them; i.e., to
20 clear pwchase order, and that the product was in fact
21 built and shipped.
22 Q. rWere you concerned that in order to increase

23 the reported sales for the fi¡st qualer of 1998, that
24 Sunbeam might atternpt to claim shipments had taken

25 place during the first quarter when in fact they had

Fage 14

1 where they were planning on going in sales and where

2 they were. A¡d the notation, as you can see, there is

3 a big push on sales and we've been told that they

4 having bill and hold transactions.

5 Q. When you say it says where the company

6 expected to go in sales for the quarter, what are you

7 referring to?

I ,A- The company just released an early warning to
9 the street that sales are not goin8 to meet

10 expectations of 285 to 295 million for the quarter.

11 That's specifrcally where il talks about

12 that.

13 Q. And what does it say about where the compauy

14 in fact was at that point in time in terms of sales?

15 A. 72 million as of March lst.
t6 Q. Atrd how does, how do those Írgures relate to

17 your desire to do additional end-of-the-quarter
18 shipping cutoff procedures?

19 A. There is obviously a big spread between what

20 was, what was recorded through March Lst and what the

21 expectations of the company were.

22 So that spread led me to believe that we

23 should be doing additional work at the end of the first
24 quarter.

25 Q. A¡d what is it about that spread that caused

Page ló
t not?

2 A- Can you repeat that, please?

3 Q. Were you concerned that because of the great

4 spread as of this point in time between Sunbeam's sales

5 for the fi.rst two months of the ñrst quarter and

6 Sunbe¡m's original expectations for sales for the first
7 quarter, that in order to close the gap betwcen tbose

I two numbers, that Sunbeam might attem.pt ts çleim
9 shipments in the first quârter that had actually not

10 occurred?

1l MR. CL-ARE: I object lo the form.

12 THE WTINESS: I dont believe that that was

13 my thougbt process at the time. I wanted to make

14 sure that tbey were actually going to ship the

15 product and the product was o¡dered.

16 So I guess ia thinking about that, then there

L7 is a possibility the concern was that there, you

18 know, that it was a possibility that they would
19 ship product that wasnt ordered, aswell as

20 logistically being able lo ship that much product

2l in such a sbort period of time, based on my

22 experience with the company at that point in time.
23 MR. MARKOWSKI: Mr. Bornstein, I'll show you

24 what we're marking as CPH Exhibil 119. It's a

25 memoraodum from Dennis Pastrana to you dated
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1 Ma¡ch 24,1998. The subject is cutoff testing,

2 and it bears Bates number 4455758 lhrough --

3 actually it looks like it's made up of two
4 documents, first. First page is A455758, a¡d then

5 the pages behind itare AAi6921 through 36925.

6 (CPH Exhibit No. 119 was ma¡ked for

7 ideutilication.)
8 THE WTTNESS: These are just extra copies?

9 BY MR. MARKOWSKI:
10 Q. Yes, right, thank you. If you would, I'd
1l like you to take a moment to take a look at CPH Exhibil
12 Number 119.

13 Mr. Bornstein, cirn you tell me what CPH

14 Exhíbit Number 119 is?

15 A. I apologize. Ih getting a oold, so it's

16 kind of ha¡d for me to hea¡. Can you repeat that?

17 Q. Can you tell me what CPH Exhib¡t Number 119

f8is?
19 A. Appears to be a draft of a memorandum

20 outtining the additional procedures on cutoff and

21 shipping that was performed at the end of the first
22 quafer of 98.
23 Q. These are instructioos relating to what wele
24 beet discussing, tbe implementation of additional

25 procedures to monitor Sunbeam's

Page 19

I only and is not to be sha¡ed with client þersonoel at

2 the facilities you visit. Sunbeam's first quarter

3 fisc¿l 1998 will end on March 29, 1998," in brackets,

4 "the Sunday closest to the end of the month,n end of
5 brackets. nAs of March 1, 1998, lhe company teported

6 sales of approximately 72 milliou ve¡sus 143 million

7 for the conesponding period of the preceding year.

8 Despite this decrease, management has aonounced to the

9 public that it expects fint quarter sales for 1998 to

10 exceed 6rst quarter 1997 sales of 253.5 million. That

11 means that rhe co¡npany expects to ship over

12 181 million," in brackets, "greater than 70 perccnt

13 expected sales for the quarter," end ofbrackets, "in
14 the month of Ma¡ch.'
15 Q. Now the, did you believe the statemeot that

16 the company had sales of $72 million through the fi¡st
17 two months of the year lo be an accurate statement?

18 .4- I believe at the time domestically the

19 572 uillion was the number.

20 Q. Do you know what that number was based on?

2l Lel me ask a di.fferent question. I asked that poorly.

22 Do you know how Andersen detemhed that

23 Suubeam sales for the first two months of 1998 totaled

24 approxinately $72 million?
25 A I believe based on the c'ompany's financial

Page l8
1 end-of-the-fustnuarter shipping practiccs?

2 A. Yes.

3 Q. Who is Dennis Pastrana?

4 A. He was, he was the senior auditor who worked

5 for me during the Sunberm audit, who, for lack of a

6 bctler term, did, supervised the field work on a

7 day-to-day basis.

8 Q. Did you ask M¡. Pastrana to prepare

9 instructious for tbe additional cutoff procedures?

10 A. Yes, based on this memorandum. I dout

11 recall specifics, but based on this, I would say the

12 answer is yes.

13 Q, Did you provide Mr. Pastrana with guidance

14 concerning what you wanted the procedures to involve?

15 A. Yes.
't6 Q. The -- let me direct your attention to the

17 page that has Bates number 36293. The heading starts

18 General Information.
19 A. Yes.

20 Q. Do you have thaf page in front of you?

2l A. Yes.

22 Q. Woutd you read the fißt two paragraphs under

23 General lnformation out loud, please.

24 A. "Although the information that follows is

25 public information, it is summarized here for your use

Page2O

I information that was given to us.

2 Q, Now a statement is made at the begrrnning of
3 that two paragrapbs that I had you read that the

4 information that follows is pubtic i¡formation-
5 Do you know whether in fact Sunbe¿m had

6 aonounced to the public as of this poht in time that

7 its sales for the fi¡st two mooths of 1998 were ooly

8 $72 million?
9 A- I don't believe it was. I'm not 100 percent

L0 sure, though.

L1 Q. You don't have any recollection of the

12 company publicly making that statemenl, oorect?

13 A No.

14 Q. I'd like to direcl your attention down to the

15 bottom third of the page. There isa heading that

16 reads Revenue Recoguition Policy. Do you see that?

17 A Yes.

18 Q. Wor¡ld you read that first paragraph into the

19 record, please.

20 A. "Because of management pressures lo meet

21 earnings expectatioos, we are taking addÍtional steps

22 in connection with our quarterly review work to ensure

23 thatthe client achieves a proper sales cutoff."

24 Q. Does that statemeût accurately reflect the

25 reasons why you decided that Andersen should implement
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Page2l
I additional cutoff testing procedures at the end of the
2 fi¡st quarter of 1998?

3 ,4" Yes.
4 Q. Now, Mr. Bomstein, I note that this document
5 indicates that Sunbeam's first quarter will end on
6 March 29,1998.
7 Do you see that statement at the top of the
I page?

9 A. Yes.
10 Q. Did Sunbeam's first quarter in fact end on
11 March 29,1998'l
12 'A. I dont believe it did, no.
13 Q. Do you recall what happened?
L4 A. Yes.
15 Q. Can you explain?
16 A. One second, I'm sorry.
17 Q. Sure.

18 A. As I recall, Sunbeam decided to extend the
19 quarter, I believe it was I think two days, in order
2O to - because they were going to close the Coleman
21 acquisition I believe on March 31sÇ they wanted to
22 nclude the additional two days of revenue related to
23 Coleman in their fi¡st quarter.
24 Q. Would ext€nding the quarter also permit
25 Sunbeam to count its fust quarter sales, additional

Page 23

1 Q. Did the fact that Sunbeam advised you that it
2 wished to exlend the first quarter of 1998 have any
3 effect on yoru thinking concerning the need to conduct
4 additional cutoff procedures for the quarter?

5 A- Yes.

6 Q. And what was your thought in that regard?
'l A. Honestly, al that point in time I believe
8 that they needed lo come up with some additional ways
9 to make the quarter on the revenue side, and that was

10 ooe of them, one of a couple as opposed to - Ih
11 sorry, but that was one of them.
12 Q. And how did that conclusion affect your
13 thinking with respect to the cutoff procedure project?
L4 A. The cutoff procedure project was already
15 implemented, but it emphasized the oeed to do it.
16 Q. Were you concerned that Sunbeam might play
L7 games \r'ith respect to its first quarter numbers?
18 MR. CLARE: Objection to form.
19 TIIE WTINESS: I don't consider it playing
20 glmes, but lhere u/as never a clear definition of
2l whether or trot tbey intended to include Coleman
22 sales or uot when they made their press releases.
23 BY MR. MARKOWSKI:
Vl Q. Was the fact that Sunbeam had advised you
25 that it wished to extend the ñrst quarter consistent

Page22
I sales lhat Sunbeam itself made during those three days?
2 A- I believe that was their intention, yes.

3 Q. As of the time - this memorandum âppears to
4 have been written on or about March 29 -- well, excuse

5 me, Ma¡ch 24, I believe.
6 ,4- Yes.
7 Q. As of that point in time, had the first
8 quarter been extended?

9 A. No, I dont believe so.

10 Q. So the decision to extend the hnt quarter

11 that Sunbeam made was sometime betweeû the time this
12 memorandum was prepared and the end of the quarter?
13 A. Yeah, I believe I testified, somewhere in tbe
14 records ltn sure there is a paper trail ofthe date,

15 because I specifically remember the phone call I had.

16 My daughter was i¡ the hospital sick, and I remember
17 getting the phone call related to the request to extend
18 the qualer.
19 Q. Who did you get that call from?
20 A. I dont recall specifically.
2L Q. Do you recall thaf it was Bob Gluck that
22 called you?

23 A. It's possible that it was Bob Gluck, yes.

24 Q. Who is Bob Gluck?
25 A. He was the corporate controller of Sunbeam.

Page 24
1 with your conclusion that Eaoagement was being pressed

2 to do whatever it could to maximize first quarter sales

3 results?

4 MR- CLARE: Objection to form.
5 TIIE WTINESS: That tûey ueeded to be

6 aggressive, yes. That is the way I would
7 characterize it.
8 BY MR. MARKOWSKI:
9 Q. And they needed to be aggressive for what

10 reason, Mr. Bornstein?
11 MR. CL,ARE: Objeaion, foundation.
t2 MR. MOSCATO: You're asking him what his view
13 is, not his trying to read their minds?

14 MR. MARKOWSKI: That's correct
15 BY MR. MARKOWSKI:
t6 Q. Why did you thinl Sunbeam needed to be

17 aggressive with respect to its first quarter sales

18 activities?

L9 A. Because again, that was a big spread of sales

20 that were in fact recorded at March 1st, and what they
27 had told the public they plaoned on doing for the first
22 quaúer.

?3 Q. Mr. Bomstein, in general, what did -- let me

24 ask a foundational question. tn fact Andersen did
25 take additional steps to monitor Sunbeam's fi¡st
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1 quarter sales shipments at the end of the quaÍer?
2 A. Yes-

3 Q. In general, what did A¡dersen do?
4 A- We sent people out to a number of material
5 locations, manufacturing locations, where Sunbeam in
6 fact built and shipped product at the end of the first
7 quarter.

8 Q. 'What did those people, what were those people
9 asked to do?

10 .4- It's pretty much detailed in the memorandum,
11 but basically to nnonitor the shipment of producÇ to

12 make sure the product was actually shipped at the end
13 of a quater, to obtain shipping and receiving
14 documents, to physically obsewe the shipping
15 locatioos, to do additional work on additional bill and
16 hold hansactions that the company had told us that
17 they were entering into, and to basically make sure
18 that the product was there and ready lo be shipped or
19 shipped and do all the cutoffwork that we talked
ã) about.

2L Q. Wele been using the terrn cutoff. What does
22 cutoffmean?
23 .4- It's just, cutoff means, it's just a period
24 of time that you take a snapshot. You f¡eeze the, kind
25 of f¡eeze that period in time and you, exactly what it

1 A- Yes. 
Page2'

2 Q. And the purpose for that was so that they
3 could do what?

4 A- To make sure that the process I just

5 explained was adhered to.

6 Q- Verify it with thei¡ own eyes, correct?

7 A Yes.

E Q. Now is that something that Ande¡sen did at

9 theend of each Sunbeem quarter?

r0 .4. No.

11 Q. And the reason for the difference here was

12 what youle already described, the gulf between where
13 Sunbeem sales were at the end of Ma¡ch - or excuse me,

14 at the end of February, and where the company had told
15 the public it would end up at the end of the first
16 quarter, correct?

L? .4- Yes. It was, as I explained earlier, a

18 decision I made sometime in March, March 18th, 19h,
19 that that was something I was going to have done.
20 Q. Mr. Bornstein, let me show you what we
21 previously marked as CPH Exhibit Number 20. Bears

22 Bates number @HOl29Zy2 through 192296.
23 ,{ Okay.
U Q- Caû you tell me what this documeut is?
?5 À Justgivemeacoupleofminutestolookat

Page26

1 sounds, cut off when a sale is made and wben a sale is
2 not made.
3 Q. And the cutoff moment in this instance was
4 what?

5 .4. I believe the policy, the revenue recognition
6 policy was that it had to have been placed in a truck
7 and the fuck needed to either be filled or pushed off
8 the dock and title passed to the customer.
9 Q. By what moment in time?
10 A. Technically, midnight of whatever the date
11 was. I think it was March 31st that the quarter ended.
72 Q. It ultimately was Marct 31st, correct?
13 A Yes.

14 Q. At the time this memo w¡ts written, the end of
15 the quarter would have been Ma¡ch 29?

16 ,A. Yes.

17 Q. And it was the extension of the quarter by
18 th¡ee days from the 29th to the 31st that resulted in
19 that change, conect?
20 A Yes, being the 31st as opposed to the 29th,
21 yes.

ZZ Q. All right. Now did Anderseu staffor,
23 Andersen staff ask to be physically present on the
24 Sunbeam shipping docks af midnight on the last day of
25 thequarter?

Page 28

1 ir.
2 Q. Sure.
3 A. It's 4 looks like a memo from Vance Kistler,
4 who was a, I don't koow, a staff accountant or it might
5 have been a higher level, maybe a senior accountaût, oo
6 his i¡ventory observation work at Hattisburg.
7 Q. Who was Vance Kistler again? Ih sorry, he's

I an Andersetr employee?

9 A. Yes.
l0 Q. Does this repof relate to the sales cutoff
11 procedures that weVe þ6ç¡ 1¿lking about?
LZ A. Yes.
13 Q. Does this reflect Mr. Kistlerb work and the
14 work of others at the Hattisburg facility?
15 A. Ycs.
f6 Q. Hattisburg was a Sunbeam facility?
L7 A. Yes.
18 Q. And what did Sunbeam do at Hattiesburg, do
19 you know?
20 A. I dont remember specifically what they built
21 there, but they manufactured equipment and had a

22 distribution center where product was put oû trucks and
23 shipped to customers.

24 Q. Do you recall that Hattiesburg is one of the
25 more significant facilities that Sunbeam had for
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1 shipping product?

2 MR. CLARE: Objection to form.

3 THE WTINESS: Yes, I believe their largest at
á thp time

5 BYMR. MARKOWSKI:
6 Q. Mr. Bornstein, let me show you what weve
7 also previously marked as CPH Exhibit 113.

I .4- Does anyone else who lives in Florida need

9 air conditioning in this room? Is there any way we can

10 do that? Us Floridians need air conditioning.

11 Q. tf at any poi.nt, M¡. Bornstein, you need to

12 take a break or need ss6gthing else like air
13 conditioning, just let us know. We'll try to make sure

14 you are comfortable.

15 ,A. Thank you.

16 Q. If you would take a rnomeût to look at CPH

17 Exhibit Numbe¡ 113, my first question is going to be if
18 you can identify it for me, tell me what it is.

19 .4. Okay.

20 Q. The question was if you can identify the

21 document for me.

22 A The document, after reading it, appears to be

23 a documentatioo of work done by - I'm not sure who
24 this guy is, but another employee of Arthur Andersen on

25 cutoff work done at a warehouse in DC, a warehouse i¡

Page 3l
1 Mr. Bornstein.
2 A. Sure.

3 Q. Was that huge effort in your mind justified?

4 .4. Yes.
5 Q. And why did you think that huge effof was

6 justified under the circumstances that you were

7 confronted with?
8 A. You know, based on the spread, the

9 aggressiveness of management and the spread between
10 what was recorded as sales, as well as what was, what
11 was out on the street, we talked about them extending
12 thequarter.
13 Another thing that happened post the

14 March 18th time frame was the ¡nnouncement or the
15 i¡formation to us lhat they were going to, Sunbeam was
16 in the process of implementing an additional bill and

17 hold series oftransactions, I guess.

18 So again, that was kind of the second thing
19 that, that kind of emphasized that additional work
20 needed to be done.

2l Q. And the wo¡k needed to be done in o¡der to do
22 what you thought necessary to assure that Sunbeam
23 properly reported its sales for the quarter?
24 A. Yes.
?5 Q. And didnï report more sales than it was

Page 30

1 Aurora. I think that might have been a, I believe that
2 was a third-party warehouse.

3 - 
And again, work, additional work done on

4 cutoff, shipping cutoff, as well as additional work
5 done on bill and hold sales.

ó Q. And this relates to the project wele been

7 talking abouÇ correct?
8 A Yes.

9 Q. The monitoring of Sunbeam's end-of-quafter

10 sales shipments, correct?

11 ,4- Yes.

12 Q. Is it fair to say that it took a fair amount
13 of effort, M¡. Bornstein, to arrange and implement the

14 additional cutoff monitoring procedures?

15 A I would cha¡acterize it as a huge amount of
16 effort. Probably more effort on a quarterly inventory
17 cutoff than -- probably safe to say on probably any
18 work that was done probably for the previous 15 years

19 in auditing history.
20 Q. And the huge effort was warranted bec¿use of
21 what again, Mr. Bornstein?

22 MR. MOSCATO: I object.
23 You can answer again, I:rry.
24 BY MR. MARKOWSKI:
25 Q. IJt me ask a different question,

Page32
1 ehtitled to report, conect?
2 A- Yes.
3 Q. When did you first learn, Mr. Bornstein, that
4 Sunbeam's sales for tbe fi¡st two months of 1998 were
5 about half of what Sunbeam's sales had been for the

6 first two months of L997?

7 MR. MOSCATO: The question is focused on the
8 first two months? That's your question?

9 MR. MARKOWSKI: That's conect.

l0 MR. MOSCATO: Fi¡st two months.

11 THE WTINESS: I believe sometime towards
12 maybe the first, the end of the first week of
13 March. Maybe tbe second, I'd say anywhere beh+,een

14 March ?th and maybe March 10th to 13th, in that
15 time frame.

16 BY MR. MARKOIVSKI:
17 Q. And how did you learn that i¡formation?
18 A. From Dennis Pastrana, the senior accountart
19 working for me.

20 Q. Do you recall whether you were present in a

21 room with Mr. Pastrana?

22 ,at. No, it was via telephone.

23 Q. Where were you at?

24 A I was working on the 144 offering, I believe
25 i¡ New York.
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1 Q. And where was Mr. Pasnzna?

2 A- lo Delray Beach, Florida" at Suubeamb

3 locatioo.

4 Q. Do you recall whether he called you or
5 whet[er you called him in con¡ection with that phone

6 catl?

7 A^ No, I dont recall.

I Q. What do you recall M¡. Pastrana telling you?

9 .4. Just the fact of where they were, where they

10 were from a revenue stâtrdpoint And I dont rer¿ll
11 anything else specifically.

12 Generally he was doing work to support the

13 work that we were doing up in New York. He was working

14 on a comfort letter, which entailed reviewing the

15 company's financial information for the most recent

16 periods.

L7 Q. Did you consider the informatiou he provided

18 to you about Sunbeam's sales for the ñrst two montls
19 of 1998 to be significant in any way?

20 MR CLARE: Objeaion to form.

2l TI{E TWTINESS: Did I think it was significant,

22 the i¡formation that he gave me?

23 BY MRMARKOWSKI:
24 Q. C.orrect, coûcemiûg Sunbeam's sales for the

25 6ßt two morths of the ñrst quarter of 98.

I relatilg to the preparation of a comfort iener? 
Page 35

2 À Yes.

3 Q. Whatb a comforl letter?

4 À A comfort letter is, for lack of a better

5 word, it gives lhe underwriters and underwriter's

6 counsel comfort that tbe numbers thaa are withfu the

7 bond offering are derived hom the compaoy's books and

I records.

9 Q. Now lhe letter is prepared by whom?
10 À By Alhur Andersen.
11 Q. And it goes to whom in this case?

12 A I believe it goes to underwriter's counsel.

13 So I'm nol sure who exactly it's addressed to, to be

14 houest with you, but I believe it was underwrite¡'s

15 counsel.

1ó Q. The underwriting you are referring to in this
17 c¿se was whom?

18 A Morgan Stanley.

t9 Q. And Morgan Stanley is underwriting what in
20 this contexfjust so wete clear?

2L A. The bond offering.
22 Q. Ard by underwriting, what do you mean?

23 ,4- Tbey were the ones helping the company sell

24 the bonds.

25 Q. Why was Andersen preparing a comfot letter

Page 34

1 A- Yes, Idid.
2 Q. In what way?
3 ,au That it was much lower than the previous

4 year.

5 Q. Do you know if the public was expecting

6 Sunbeam's sales for the fixst quarter of 1998 to be

7 lower than Sunbeam's sales for tbe first qualer of
8 1997?
9 MR. CLARE: Objection, no foundation.
10 TIIE WTINESS: Did I know at that time?

1I BY MR. MARKOWSKI:
12 Q. Rigt. Did you know if the financial
13 çsmmunity was expec{iug Sunbea¡n's sales in the ñ¡st

14 quarter of 1998 to be lower or higher than Sunbeam's

15 sales for the first quarter of 1997 had been?

16 MR. CLARE: Same objeclion.

17 THE WITNESS: I knew that they were expecting

18 I believe to be higher than the previous year.

19 BY MR. MARKOWSKI:
20 Q. Your understanding was tbe fina¡cial
21 community w¿¡s expecting Sunbeam's sales to grow in the

22 first quarter of 1998 over the first quarter of L997

23 results, conect?
24 A. Yes.

25 Q. You said that Mr. Pastrana was doing work

Page 36

1 for Morgan Slanley relating to the bond offering?
2 A. It was requested by Morgan Stanley to
3 prepare.

4 Q. Do you know why Sunbeam was issuing the

5 bonds?

6 A. In order to finance a portion of the th¡ee

7 acquisitions you talked about ea¡lier.
I Q. Including the acquisition of Coleman Company,
9 correct?

10 A. Yes.

11 Q. What's the relevance of Sunbeam's sales

12 results in Jaouary and February of 1998 to the work
13 Mr. Pastrana was doing on the comfol letter?

14 A. The comfort letter asked for - the slandard
15 comfort lettcr, there are certain things that are

16 required to be disclosed and certain things that arent
17 required to be disclosed, but, for example, you'd have
18 to look at net worth of the company compared to the
19 prior year. I forget the exact one. Net asses ofthe
20 company compared to the prior year. Really aoy
21 material va¡iation from the same period of the prior
22 year required to disclose to the, to put in the

23 document, put in the comfort letter.
24 Again, the standard things, I dont know what
25 they are. And then ¡f there is an¡hing that's out of
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1 the orrl¡nary, typically that Eight go i-n there.

2 Q. Mr. Bornstein, in connection with - as I
3 understand your prior testimony in connection with the

4 Suobeam audits, you were the second-most senior person

5 assiped in the audit; is that corect, the audit team?

6 A Tbere was 4 there were, I think a concuniog
7 pafner was also assigned to the team, but that partner

E didnt actually do the field work. He was more of an

9 advisory partner. So I would conside¡ myself probably
10 the third senior person on the team.

11 Q. Ail right. In connection with the work you

12 did as the third most senior Andersen person on the

13 Sunbeam audit, if we include Mr. - the concuning
14 partner was Mr. Pruin; is that coÍect?
15 .4. Yes.

16 Q. And the engagement partner was Mr. Harlow,
17 the audit partuer?

18 ' ,4. Yes.

19 Q. And Mr. Harlow would have been mo¡e actively
20 involved i-n the acn¡al audit process than Mr. Pruitt,
21 conect?
22 A Conect
23 Q. In connection with the work that you did
24 regarding Andersen's audits of Sunbeam, did you try to
25 keep abreast of statements that Sunbeam made to the

, Fage 39

1 Q. When Mr. Pastrana advised you that Sunbeanb

2 sales fo¡ the fi¡st two months of 1998 were about half

3 of what they had been in the ñ¡st two months of l9Ïl,
4 did you reporÍ thal iafornation to aoyooe else at

5 Arthur Ande¡sen?

ó A Yes.

7 Q. To whom did you report it?

I A. I think you cx¡o see in lhe memorandums that

9 we repofed that to whoever was oo the engagement team

10 working on the cutoff procedures, Mr. Harlow,
11 Mr. Pruitt. I donï speciñcally remember anyone else,

12 but I'm sure I mentioned it lo other people.

13 Q. Did you make certaio personally that

14 Mr. Harlow knew that Sunbeam's sales in lhe first tv/o

15 months of 98 were about half of what they had been in
16 the first two months of 9??
l7 A Yes.

18 Q. Did you personalJy make sure that M¡. Pruitt
19 knew tbat as well?
20 A Yes.

2I Q. Do you recall when you informed Mr- Harlow of
22 that facl.?

23 A- As soon as I was aware of it.
24 Q- Do you recall when you advised Mr. Pruin of
25 that?

Page 38

1 fìnancial eommunity relating to its performanee?
2 A- Yes,I did.
3 Q. And is it in that connection that you had an
4 understanding that Sunbeam had led the financial
5 community to expect that its hrst quarter 1998 sales

6 would be higher than ia first quarter 1997 sales?

7 MR. CIARE: Objection to form.
8 TIIE WTINESS: It was a combination of a lot
9 of things, newspaper reports, the budgets,
10 statements Mr. Dunlap had made to the financial
11 communþ and the world on growth projections.
12 So I mean it's a combination of things how you
13 keep track ofthings like that.

14 Andersen at the time had a system in place

15 where you would get, you know, consensus, first
16 call type of information that can be supplied
17 also.
18 So I mean we were kept pretty -- you know, it
19 was part of our job to be in tune to that
20 information.
21 BY MR. MARKOIi¡/SKI:
22 Q. And you considered yourself in the first
23 quarter of 1998 well informed on those issues as they
24 related to Sunbeam?

25 A. Yes.

Pagc 4t)

1 A. I believe not until March 17th or 18th. The

2 night before the, thedate before the press release

3 went out and prior to the bonds being priced.

4 Q. Can you tell me what the context of that

5 conversation was? Was it a conversation?

6 .au Yes, just in - Mr. Pruitt, as part of his

7 responsibility, needed to read the comfof letter in
8 its entirety. And I do recall poilting that out to him

9 specifically, that sales were half of what they were,

10 and --
11 Q. Where were you both at?

12 A. He was in Miami. I believe I was, I was in
13 West Palm Beach.

14 And I recall the conversation that, that the

15 company was at72 million versus 143 million, and

16 explained to him where they were versus their estimates

L7 on the streel. And I donT remember specifically the

18 conversation, bul I do rec¿ll letting him know that I
19 wasn't 100 percent sure if all parties involved in the

20 transaction were informed of that i¡formation.
2l Q. What did Mr. Pruitt say to you?

22 A He told me that he was going to talk to
23 Mt. Harlow and discuss the issue.

24 Q. And did you tell Mr. Pruitt who you werent
25 certain -- let me rephrase that.
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1 You indicated, if I undentood you corec{y,
2 M¡. Bornstein, that you raised witù M¡. Pruin an issue

3 conceming wbether everyone i¡volved in the debenture

4 offeriag was aware of the difference between Sunbeam's

5 sales itr the fixst two months of '98 and the fi¡st two

6 months of 97, correcl?

7 À Yes.

I Q. Was there somebody specific you had in mind?

9 .4- I wasnt 1(X) percent sure if Morgan Stanley

10 and Morgan Stanley's counsel, as well as any of the

11 other people working on the tra¡saction otûer than the

12 people at Sunbeam, k¡ew where the company sales were at

13 that point in time.

14 Q. Did you want to make certain that Morgan

15 Stanley was advised of that information?

16 A Yes.

t7 Q. Is that what you told Mr. Pruitt?

18 A I didnttell him that specifically, no.

19 (Ihereupon, a cellphone rang.)

m MR MARKOWSKL Canwegoofftherecord.
2L THEVIDEOGRAPHER: Weare now goingoffthe
22 video record. The time on the monitor, 10:05 a.m.

23 (Discussion held off the record.)

U TI{E VIDEOGRAPHER: We are now back on video

25 ¡ecord. The time on the monitor, 10:05 a.m.

Pagc 43

1 Q. Have you seeo this letter befo¡e?

2 A- I dont remember the specific one, but I've

3 seen the form letter before.

4 Q. Were you aware that Morgan Stanley had

5 written to Alhur Andersen to formally request Arthur

6 Andersen provide it witb a comfol letter?

7 L Yes, Iwas.
I Q. In connection wilh the Sunbeam debenture

9 offering?

10 A. Yes. I believe we requested that this form

11 letter be provided to A¡thur Andersen.

12 Q, I see. So it was Andersen's request that

13 Morgan Stanley provide it with a written request for a

14 comfol letter?

15 A. Yes, because the issue was that this was a

16 144 offering and not in accordance with the,

17 specifically what - similar to like an IPO or a 33 Act
18 ñling, I beüeve a 144 offering was a 34.dçf filing,

19 whicb is a requirement of Andersen to make sure that

20 the underwriter would sign off on a letter requesting

21. that they were doing the same amount of work that would

22 have been required in the 33 Act filiûg.
23 Q. Thatk what Morgan Stanley r€presented to

24 Andersen in connection with this bond offering?

25 ,4- Yes.

Page 42

1 BYMR. MARKOWSKI:
2 Q. M¡. Bornstein, did you speciñcally tell

3 Mr. Pruitt you weren't certain if Morgan Stanley kaew

4 these facts?

5 A No, I didn't specifically say that.

6 Q. Okay. What did Mr. Pruitt say to you when

7 you raised an issue with respect to whether everyotre

I was on notice of this drop in Sunbeam's sales?

9 A He told me that if everyone wasn't aware,

10 that we wouldnt issue a comfort letter.

lt Q. And did Mr. Pruitt give you any instruaion?

LZ À No.

13 Q. Did Mr. Pruitt tell you he intended to take

14 some action?

15 A. He told me he was going to talk to

16 Mr. Harlow.
17 Q. Mr. Bornstein, I'm going to show you what we

18 previously marked as CPH Exhibit Number 12. lt's a

19 two-page document on Morgan Stanley stationery bearing

20 Bates number 4.431057 tbrough 058, and it's a Ietter

21 dated March 11., 1998, from Joh¡ D. Tyree of Morgan

22 Stanley to Arthur Andersen; attention, Phil Harlow.

23 Would you take a moment to take a look at CPH

24 Exhibit Number 12 fo¡ me, Mr. Bor¡stein.

25 A. Okay.

Page 44

1 Q. Did Andersen wait to receive this letter

2 before beginning work on the comfort letter?

3 A- No, I donl beüeve so.

4 MR. MARKOWSKI: Mr. Bornstein, I'm going to

5 show you what we're marking as CPH Exhibit
6 Nunber 120. It's a three-page document on Sunbeam

7 stationery dated March 1ó, 1998, bearing Bates

8 numbe¡ 4431053 through 055.

9 (CPH Exhibit No. 120 was marked for
10 identiñcation.)
11 BY MR. MARKOWSKI:
LZ Q. If you would take a moment, sir, I'd like you

13 to review this document, and my ñrst question is

14 whether you cao identify it for me.

15 ,4- Yes.

16 Q. Can you tell me what it is?

l7 A lt's a managemeût representation letter from

18 Sunbeam to A¡thur A¡dersen utilizcd to issue our

19 comfort letter.

20 Q. This is the comfort fetter that youle been

2L rcfentng to that Morgan Stanley requested?

22 A- Yes.

23 Q. h connection with the debenture offering,
24 conea?
25 What's the purpose of this letter?
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1 A. When you, aûy time you're, basicålly you're

2 bringing -- let me back up.

3 The purpose of this letter again is to issue

4 a comfort le[er. And basically what yourre doing is

5 enough, the same amoutrt of ìvork sufficient that if you

ó were going to issue a consent to update your opinion on

7 the financial statemeûts that were whatever the

8 previous period was.

9 So it's mainly analytical work and work done

1O sufficient to issue a comfort letter.

11 Q. Does this document contah i¡formation
12 relating to Suobeam's sales for the first two montbs of
13 1998?

L4 A- Yes, it does.

15 Q. Where do you see that?

16 .A- On paragrapb 9C.

77 Q. Would you read tûat into the record, please?

18 ,A. nNet sales from December 29, 1997, tfuough

19 March l, 1998, werc72 milliou, 72,018,000, as compared

?Ã to 143,499,0ü) for the corresponrling period of the

21 precediug year."

22 Q. Thåt's the information that wete been

23 talking about that showed that Sunbeam's sales for the

24 fi¡st two months of 1998 were approximately half of
25 what they had been in the prior year perioq coÍect?

Page 47

1 I believe it does.
,,

3 BYMR.IvÍARKOWSKI:
4 Q. What does it say? W<luld you read that into

5 the rec¡rd, sir?

6 A "FortheperiodfromDecember29th,1997,
7 tbrough March 16, 1998, consotidated net sales

8 decreased as compared to the coÍesponding period of
9 the preceding year primarily to the compaoy's Early Buy

10 program for outdoor grills whicb accelerated outdoor
11 grill sales itrto the fourth quarter of fiscal 1997.

12 Additioually, decreased consolidated net sales during
13 the period as compared to the corresponding period of
14 the preceding year results, in part, from a

15 nonrecurring saìe in January of 1997 of discontinued

16 stock keeping units and excess and obsolete inventory
17 in connection with the company's November 1996

18 restructuring. Net income decreased primarily due to
19 the aforementioned sales decrease and a first quarter

20 compensationcharge from resEicted stock issued i¡
21 connectio¡ with new employnrent agreements for key

22 office¡s."
23 Q. And this is a ståtetnent being made to Arthur
24 Andersen by the senior maoagemetrt of Sunbeam, correct?

25 A. Yes.

Page 46

1 A. Yes.
2 Q. And this letter is signed by who, sir?
3 A. Signed by Albert Dunlap, Russell Kersh, David
4 Fanin and Bob Gluck, who w€re all senior executives of
5 Sunbeam.

6 Q. Mr. Dunlap's position at this time was what?

7 A- States bere chairman and chief execulive
8 officçr.
9 Q. Of Sunbeam?

10 .4- Of Sunbeam, yes.

11 Q. Mr. Kersh was what?

IZ À Executive vice-president of finance and

13 administr¿tion.
14 Mr. Fanin was executive vice-president,

15 general counsel.
16 Mr. Gluck was vice-president and chief
17 accounting officer.
18 Q. Four very senior Sunbeam executives, correct?

19 ,4- Yes.

20 Q. Does this letter offer an explanation for the

21 pnmary reason for tbe substantial decline in Sunbeam's

22 sales for the first two Eonths of '98 compared to the

23 first two months of '97?

24 MR. CL,ARE: Objection to form.
25 TIIE WTINESS: In the preceding paragraph, 98,

Page 48

1 Q. What does it mean to be accelerating outdoor
2 gntl sales into the fou¡th quarter of 1997, si¡?
3 A" It tâlks -- what it means is just what it
4 says, acÆelerating sales of grills to the fou¡th
5 quarter ofthe previous year.

6 Q. How does that affect first qualer sales?

7 MR. MOSCATO: Objection.
8 BY MR. MARKOWSKI:
9 Q. ITn just rying to understand what the

10 reference to accelerating sales means so that the jury
11 can understand.

12 .A. Right. The Early Buy program and the bill
13 and hold program that they had in effect at the end of
l1 1997, you know, based on the facts as of the end of
15 February, showed that it did have aa impact on moving
16 some of the sales that might have previously been

17 recorded i¡ the fou¡th quarter - in the first quafer,
18 excuse me, of the conesponding year might have been

accelerated into the previous quarter.

Q. So sales that otherwise would have oormally
taken place i¡ the first quarter of 1998 had in fact
already occu¡red in the fourth qualer of 1997?

MR. CLARE: Object to the forru.
TIìE WTINESS: Yes.

t9
20

2t
22

23

u
25

I.AWRENCEAI-AN BORNSTEIN, JANUARY 15, ZXX

ESQUIRE DEPOSITION SERVICES . CHICAGO
312.782.8087 800.708.8087 FAX312-704.49s0

12 (Pages 45 to 48)

16div001885



Pegc 49

1 BYMR,MARKOWSKI:
2 Q. Thatb identified here as the primary reason

3 for the drop in Sunbeam's sales in the ñrst two months

4 of 1998, correct?

5 A That's what it states, Yes.

6 THE WTINESS: Could we take liße a

J fiv¿-mín¡te break for lhe restroom?

I MR. MARKOWSKI: Su¡e.

9 TIIEVIDEOGRAPHER: Iilearenow goingoffvideo

l0 record. The time on the monitor is 10:17 p.m.

11 (fhereupo4, a recess was taken.)

12 TIIE VIDEOGRAPIIER: We are uow back on video

13 record. The time on the monitor is 10:29 a-m.

14 BY MR. MARKOWSKI:
15 Q. ú. Bornslein, as you jusl testified' Albert

16 Dunlap was the chief executive ofñcer of Sunbeam in

17 the first quarter of 1998, conecl?

18 ,4. Yes.

19 Q. Do you recall that Mr. Dunlap at that poitrt

æ had been the chief executive of Sunbeam for something

21 less thatr two yeårs?

22 .4- Yes.

23 Q. Are you aware of Mr. Dunlap's reputation at

24 that time as a turna¡ound specialist?

25 A- Yes.

Pagc 51

1 A Yes.
2 Q. And what were those doubs based upon?

3 A The financial performance really through the

4 first two months of the, of '98, and as well as me' as

5 well as my observation and review of at least the

6 operations that I had seen, which included several of
7 the domestic facilities as well as the Mexico City

8 facility.
9 Q. First quarter of 1998, did you consider

10 yourself to be familiar with Sunbeam's frnancial

11 results and performance?

12 A For what period of time?

13 Q. For the prior Year.
14 A. Yes.

15 Q. And for the fust two months of 1998?

t6 A Yes.

17 Q. And did you consider younelf generally

18 familiar with Sunbeam's management?

19 A Some of managemeut, yes, from a corporate

20 standpoint.
2L Q. And you considered younelf to be familiar
22 with Sunbeam's facilities?
23 A. As I mentioned, domestically and in Mexico,
24 par't of Mexico anyway.
25 Q. Did you think Mr. Dunlap was overstating his
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1 Q. What do you know about that? [æt me go back

2 to L998. Back in the lust quarter of 1998' what was

3 your understanding of Mr' Dunlap's reputation for

4 turnarounds?
5 .4- That he had a reputation for cutting costs,

6 turning around companies and selling them.

7 Q. And doing that all in very short order?

8 A Yes.

9 Q. And were you aware of any public statements

10 that Mr. Dunlap had made about his suæess in turning

11 Sunbeam around during his tenu¡e as Sunbeam's chief

12 executive officer? Focusing again on what your

13 knowledge was in the frust quarter of 1998.

14 .{ Yes.

15 Q. What was your understanding of what

16 Mr. Dunlap had said publicly on lhat subject?

L7 ,{ That it was turued around and headed for

18 brighter and greater pastures.

19 Q. Ivfr. Dunlap was projecting significant growth

20 in sales and profits for 1998 for Sunbeam?

2t A. Yes.

22 Q. Compared to its 1997 performance?

23 A. Yes.

24 Q. Did you have any personal doubr about that

25 in the ñrst quafer of 1998?

1 accomplishments at Sunbeam , '*tt'
2 A. I thought there was a possibility that he

3 was, yes.

4 Q. And that was your belief in the first quarter

5 of 1998, correct?

6 A. Yes.

7 Q. lvft. Bornstein" let me show you what weVe

8 previously marked as CPH Exhibit Number 17. It's a

9 document on Arthur Andersen statiouery bearing Bates

1.0 numbers MS375 through 381.

11 If you could take a moment, my first question

12 is going to be whether you cån identify that document

13 for me.

1.4 A Yeah, this is a copy of a, a copy of the

15 comfort letter.
16 Q. And it's a letter dated March 19, 1998,

1.7 conect?
18 A. Yes.

19 Q- And it's from Arthu¡ Andersen to Morgan

20 Stanley & Company, [nc.?

2l A Yes.

22 Q. And it's siped Arthu¡ Andersen LLP, conect?

23 A Yes. I believe it's my handwriting.

24 Q. You believe you signed the name Afhur
25 Anderseu LLP to the letter?

T.A.WRENCE AI-AN BORNSTEIN, JANUARY 15, 2OO4

ESQUTRE DEPOSITION SERVTCES . CHICAGO
312.782.8087 800.708.8087 FAX 312.704.4950

13 (Pages a9 b 52)

16div001886



Page 53

1 A. This was signed about five oblock in the

2 morning on the lgth, I believe, the night of the

3 pricing of the bonds, the following subsequent a.m.

4 Q. So that process tr think from prior testimony

5 sta¡ted on the 19th, if it was 5:Û0 a.m., it would have

ó been 5:(X) a.m. on the ãXh?
7 A. 2(hh, I believe .

8 Q. Even tbough the letter is dated the 191h,

9 conecl?
10 À Yes.

11 Q. Were you authorized to sign this letter on

12 behalf of Morgan Stanley -- excuse me, I misspoke.

13 lilere you authorized to sign this letter on

14 behalf of Arthur Andersen?

15 A. Yes, I was.

16 Q. And who provided you with that authorization?

17 A. Phil Harlow.
18 Q- And Mr. Harlow was the engagement partner, as

19 youVe previously testified, correct?

20 A. Yes.

2l Q. And the letter is addressed to Morgan

22 Stanley.
23 Do you know if the letter was delivered to

24 MorganStanley?
25 A. Yes, it was.
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1 youVe re¿d into the record from the March 16 letter

2 from Sunbeam månagement to Arthu¡ Andersen?

3 A ltb sim¡lar. It's not identical.

4 Q. CPH Exhibit Number 120. Are the figures

5 identic¿l?

6 A Yes.

7 Q. And the, just so tbe record is clear,

I Mr. Bomstein, would you read paragåph 6C into the

9 record.

10 A- Says, "Although the company has not provided

11 us with any ñnancial sþtemerts as of any date or for
12 any period subsequent to February 1, 1998, matragement

13 has provided net sales from the December 29, t997,
f4 through March lst, 1998, which was 72,018,000 as

15 compared to 143,499,000 for the conesponding period of
16 the prereding year."

17 Q. Atrd that again reflects a decline of about
18 50 percent in sales for the ñrst two months of 1998

19 from the fi¡st two montls of 1997, correct, sir?

20 ,4- Yes.

2L Q. And does this letter also repeat tüe

22 explanations matragement provided to A¡thur Andersen for
23 that decline?

U ,A' Yes, the previous paragraph,68.

25 Q. Atrd what is the primary reason that
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1 Q. rtrhen did thal occu¡? ITn talking about this

2 version of it siped by you.
3 lL Four or five o'clock in tbe morning on the

4 20th.
5 Q. And how do you know it was delivered to

6 Morgan Stanley at that time?
7 A- I handed it to them.

8 Q. Who did you hand it to?

9 A. Probably Bob Lurie. Bob Lurie was an

10 attorney from Davis Polk, I believe.
11 Q. t believe Mr. Lu¡ie's name may be James.

12 A- Maybe. Robert, wasnt it? No?

13 Q. Maybe ITn mistaken, but M¡. Lurie from Davis

14 Polk?
15 A lt's been six years, so yeah.

16 Q. And he was acting at that time as counsel for
17 Morgan Stanley?

18 ,{- Ibelieveso,yes.
19 Q. Does the Ma¡ch 19 comfort letter contain
20 i¡formation relating to Sunbeam's sales results for lhe

21 fust two months of 1998?

22 A Yes.

23 Q. And can you tell me where that appears?

24 A Six, paragraph 6C.

25 Q. Does this contain the identical language that
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1 management provided again?

2 A* I believe this is the exact wordirg.
3 "Primarily due to tbe company's new Early Buy program

4 for outdoor grills, which accelerated outdoor grills
5 sales into the fourth quarter ofñscal 1997.'
6 Q. Sir, you indicated tbat you personally handed

7 this to Morgan Stanley's counsel --

8 .4. Yes.
9 Q. -- in the early morning hours of March 2(hb,

10 conect?
11 A Yes, I believe so, yes.

12 Q- Do you know if this lette¡ with these faos
13 and figures, the ones that youVejust testified about,
14 had been provided to Morgan Stanley at any earlier
15 poi-ot, either that evening or otherwise?

16 MR. MOSCATO: You meau a prior draft?
l7 MR. MARKOWSKI: Correct.

18 THE WTINESS: I believe that it was, but I
19 cant be cert¡in.
20 BY MR. MARKOWSKI:
2l Q. Had you discussed these numbers with anyone

22 f¡om Morgan Stanley earlier i¡ ¡[s evening on

23 March lfth?
24 A Yes,Ihad.
25 Q. Wbo did you discuss them with?
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I A. I think his name tvils lohn Tyree, speciñcally

2 Írom Morgan Staoley. I don't ¡emember anyone else from

3 Morgan Sønley being tbere.

4 Q. I'm going to take you back in time a little
5 bit fmm that moment, Mr. Bomstein.

6 You indicaæd that you had had a conversation

7 two or tfuee days earlier, as I understand it, with

8 Phil Pruitt relating to these facts, correct?

9 ,4- Bill PruitL

10 Q. I'm sorry, Bill Pruitt, the concurring

11 partner on the Sqnbeam audit engagement.

L2 ,{ I believe the 17th, two days earlier.

13 Q. Atrd Mr. Pruitt advised you that he was going

14 to speak with Mr- Harlow concerning making sure that

15 everyone involved in the transaaions that were

16 underway had notice of these facts, correct?

l7 A. Yes.

18 Q. What's the next thing you recall happening

19 bearing on this subject?

20 MR.CIARE: Obiecttotheform.
2l THE WITNESS: Personally, I remember that on

22 the, I tlink the 19th -- let me think ¿bsut this,

23 17th, 18th, l9th.

24 I believe the 19th I recall was the next time

25 I got any information on the subject, when I was
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1 A- Yes. So thatb when I found out about it. I
2 was, saw it on TV.
3 Q. You were there with M¡. Brockelmân, you

4 indicated?

5 .4. Yes.

6 Q. Mr. Brockelman, what was - he was employed

7 by Arthur Andersen?

8 .d Yes.

9 Q. A¡d his reason for being there with you was

10 what?

11 A To assist me in the process, to have an extra

12 set of eyes looking at numbers when they changed.

13 Q. Atrd what happened while you were at lhe

14 hotel?

15 .d We were watching or I was watching CNBC and

16 saw the crawler on the bottom that Sunbeam had released

17 an early warning release that they werent going to

18 make lhe number. I forget what the numbers were, but

19 they were still goi-ng to exceed" I thitrk it was fi¡st
20 quarter of the prior year. I think that was the, I
21 think that's what it was. I'd have to look at the

22 press release again.

23 And then l, I thiok I saw a rotatiot that the

24 stock went down sipificantly.
25 Q. So you recall that there was some notice on

Page 58

1 in a hotel room in New York waiting to go to the

2 printer.

3 BY MR. MARKOWSKI:
4 Q. Do you tecall what hotel you were i.u?

5 A I tbink it was tbe Helmsley Palace Hotel.

6 Q. You said you were getting ready to go to the

7 printer. What printer?

I A I think it was Global Finaocial Press is

9 where rÁ/e were doing the work. And I was with an

10 associate of mine, Mark Brockelmao.

11 Q. What was going to be happening at the

12 printer?

13 .{- We were going to be finalizing the bond

14 offering. I believe the bonds were being priced. The

15 quantity of the bonds was, what was being sold was

1ó going to be finally determined, the i¡terest ¡ate.

17 And we were going to basically change

18 whatever numbers needed to be changed in the document

19 as a result of the pricing, as well as issue a fi¡al
20 comfort letter.

2l Q. The document that was being ñneli"ed was

22 what2

23 ,4. The 144 offeri-og memorandum.

24 Q. That's the document that would be provided to

25 potential purchasers ofthe bonds?

Page 6{)

1 the CNBC broadcast concerning an annouacement by

2 Sunbeam concerning its fust quarter performance?

3 .4- Yes.

4 Q. And when you saw that, what was your

5 reaction?
ó A My reaction was to learn more about what the

7 release was.

8 Q. What did you do?

9 .A' I believe I called Mr. Harlow or I c¿lled

10 someone back, backat ArthurA¡dersen. Possibly could

11 have been Bob Gluck, I dont remember, but I wanted to

12 pbysically get a copy ofthe press release.

13 Q. Did you speak with someone? Did you succeed

14 i¡ ¡s¿çhing someone to talk to them about the conte¡ls
L5 of the pre*s release?

t6 .{ Yes.

l7 Q. You cant remember at the moûretrt whether thal

18 was Mr. Harlow or Mr. Gluck?

L9 d It might have been Dennis Pastrana. I dont
20 remember who, to be honest with you, I spoke with.
2L Q. But you spoke with someone who had the press

22 release itself?

23 A Yes.
24 Q. Let me show you what's been previously marked

25 as CPH Exhibit Number 14, Mr. Bomstein. It's a
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Page 6l
1 two-page document that bears Bates number Morgan

2 Stanley conJidential 16944 through 945. And it's

3 headed "For Immediale Release, Sunbeam states that

4 first quarter tevenucs may be lower than street

5 estimates."

6 I'd like you to take a moment to take a look
7 at this document for me, sir.

8 A. Okay.
9 Q. Can you tell me what this is?

10 A. This appears to be the press ¡elease that I
11 was referring to earlier.

12 Q. A-od do you recall while you were at the botel

13 you succeeded in reaching someone who read to you the

14 contents ofthis documenl?

15 A Yes.

16 Q. rWould you read the first sentence of this

1? press release into the record for me, sir.

18 A nsuubeam Coçoration said today that it's

19 possible that its net sales for the fi¡st quafer of
20 1998 may be lower than the range of Wall Street

21 analysts' estimates of 285 million ¡e /!J million, but

22 ¡et sales are expected to excced 1997's ñrst qualer
23 netsales of 2$.4 million."
24 Do you waot me to keeP going?

25 Q. Well, does this document explain the reason

Page 63.

I Q. Did you advise Sunbeam in any way what the

2 Ma¡ch 19 press release should say?

3 A. No.

4 O. Did vou see it before it was issued?

5 .d No.

6 Q. Did anyone from Sunbeam or atryone from any

7 other entity read to you or provide you any information

I concerning the conteots of lhe March 19 press release

9 before it was issued?

r0 A No.

I I Q. Mr. Bornstein, is lhis the kind of press

12 release that you would have expec{ed Sunbeam ma.oagemetrt

13 to ¡eview with Ande¡sen before it was released

14 publicly?

15 MR. MOSCATO: Iobject.
16 MR. CL,ARE: t join io lhe objeaion.

l7 THE WTÍNESS: In my opinion, yes.

18 BY MR. MARKOWSKI:
19 Q. And what is that based on?

20 A- Iust previous, previous experience and kind

21 of joint, joinl 6so¡rlination and understandi¡g of the

22 relatiooship between tbe auditor and the client.

23 Q. On prior occasions bad Su¡beam previously

24 shown Ande¡sen draffs of press releases relating to

25 ñ¡ancial i¡formation before they were publicly
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1 why Sunbeam thougbt that sales might be lower than Wall

2 Street analysts'estimates of 285 to 295 million for

3 lhe quarter?

4 ,4- Yes.

5 Q. \ilhat does it say on that subject?

6 A. It says,'The shortfall from analysts'

7 estimates, if any, would be due to changes in inventory

I management and order patteros at certåi¡ of the

9 company's major retail cr¡stomers. The company further

10 stated"- well, actually thatb a different sentence,

11 but that's the senteace they put i¡ there'

12 Q. It doesn't mention the Early Buy program'

13 does it?

14 A. No.

15 Q. Atrd it was the Early Buy program that

16 management's letter to Suobe¿m identified as the

I7 pnmary reason for sales shorfall in the first quarter

18 of 1998, correct?

19 A. Yes.

20 Q. Did Andersen, to your kûov/ledge, sir, have

2l any involvement in the preparation of the Sunbeam

22 March 19 press release?

23 A. Not that I'm aware of, no.

24 Q. Did you personally bave any involvement?

25 A. No.
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I disclosed?

2 .4. Yes.

3 Q. Do you know úhy that was not done in this

4 c¿se?

5 .A- No, I do not.

6 Q. Mr. Bomstein, does the press release, the

7 March 19 press release, CPH Exhibit Nr¡rnber 14, set

8 forth the January and February sales resultrs numbers

9 that are contained in management's representation

10 letter to Andersen?

11 A No.
L2 Q. Does the press release state that Sunbeam's

1-3 Jaouary and February sales were one half of 1997 sales

14 for the same time period?
15 A. No.

16 Q. Does it state in any way that Sunbeam's sales

17 for the first trvo months of 1998 were below to any

18 extent Sunbeam's sales for the first two months of
19 1997?

20 A" No.

2l Q. Does the press release state that Sunbeam had

22 n fact deterrni¡ed that it could not accomplish r#all

23 St¡eet aualysts'estimates of 285 million to

U, 295 million in sales for the quarter?

25 .lt. They said it's possible.
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1 Q. They dout say it's not going to happen, do

2 they?

3 ANo.
4 Q. Does the press release say anyrhing about not

5 meeting Wall Street's expectations for earnings for the

6 ñrstquarterof 1998?

7 A- No, it does not.

8 Q. Does the press release say anythilg about

9 Sunbeam's eamings for the ñ¡st ¡ws 6s¡rhs of 1998

10 being below earnings fo¡ the first wo mooths of 1997?

11 .4- No.

LZ Q. Given what you ktrew at the rirne, sir, still
13 focusing on the hotel room, the time you were at the

14 hotel room, what was your reaction to what was read to

15 you conceming the contents of Suobeao's March 19 press

16 release?

L7 A Thought it was very poorly written and

18 descn'bed and thought that it was still very

19 aggressive.

20 Q- When you såy it was very aggressive, what in

21 particrlar are you focusing on, sir?

22 A. Exceeding 1997 fust quarter sales of
23 Zs3.4millioo.
24 Q. When you say you think that's aggressive or
25 at the time you thought that was aggressive, what do
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1 Q. And your knowledge generally of Sunbeam's

2 operations?

3 ,4- Yes.

4 Q. lf you were skeptical of Sunbeam's ability to

5 achieve $253 million in sales, Mr. Dunlap -- excuse me,

6 Mr. Bomstein. Iæt me start over with that agail.
7 A- I wish I had his money.

8 Q. No offense.

9 MR. MOSCATO: Not hispenonality.
10 BYMR MARKOWSKI:
11 Q. No offense i¡te¡de{ si¡.

tZ A. No problem.

13 Q. If you were skeptical, Mr. Bomstein, of
14 Sunbeam's ability to accomplish $253 millio¡ ia 6s1

15 sales for the ñ¡st quafer of 1998, what wa.s your view
16 of the companyb likelihood of aocomplishing 285 to
17 $295 million in net sales for the qua¡ter?

18 A. Neve¡ considered it. lt was, J didnt think
19 tbe 253 was likely, so I ûever really even, never
?-O rcally went to the higher number, to be honest with
21 you.

22 Q. Did you think $u¡þsam had any chance of
23 achieving ?.85 to 295 miltis¡ in sale.s?

24 MR MOSCATO: Now I object. He just answered

25 the question.
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1 you mean?

2 A- Based on, again, the sales where they were

3 for the fi¡st fwo montbs at 72 million, they needed to
4 sell 100 and whatever it is, 180 million to meet that

5 number.
6 Q. To meet the minimum $253 million number?

7 A- Yes.
8 Q. And by aggressive, you meatr that it would be

9 difficult to achieve?
10 A. tæss likely than not. How's that?

11 Q. You thought it was not probable that Sunbeam

12 could achieve 253 million in sales for the fi¡st
13 quarterof 1998?

74 MR. MOSCATO: O$ection.
15 MR. C[-ARE: Oþiect to the form.
16 THE WTINESS: I tbught it was aggressive.

17 BY MR. MARKOWSKI:
18 Q. Were you skeptical?
19 A. Yes.
20 Q. And the reason why you were skeptical was

2L because Sunbeam had so far to go? Is that basically
22 ir2
23 A. That, and based on my review of the

24 facilities and the distribution capabilities of the

25 company.
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1 THE WTINESS: Nevergave it any thought.

2 BY MR. MARKOWSKI:
3 Q. I assume you thought it was less likely than

4 accomplishing 253, right?

5 A. togic would say that.

6 Q. Even more <lifficull, even more aggressive?

7 .A. Yes.

8 Q. After the contenls of the press release was

9 ¡ead to you, Mr. Bornstein, what happeoed next?
10 A We went to the printer's. Ma¡k Brockelman

11 and I took a taxi to the printerrs.

12 Q. Doyourememberwhattimeofthedaythat
13 was?

14 A. I believe it was between five and 6:00 p.m.

f5 Q. And the printer is Global Financial Press?

16 ,4- Yes.

l7 Q. Who else was there that evening?

18 ,au Myself and M¡. Brockelman, Johr Tyree from
19 Morgan Stanley, Mr. t urie f¡om Davis Polk. There were

20 two, I think two attorneys from Scadden Arps.
2L Q. Do you remember thei¡ names?

22 ,4- One guy was foreip, I thi* his name was

23 Ad¡ien Dietz. I dont remembe¡ where he was from.
24 Another guy, I think Todd Freed maybe, and I believe

25 Davis Polk had ooe or two other people there-
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1 Q. Do you recall if there was more than one

2 person for Morgan Stanley?

3 ,4. No, I donï recall.
4 Q. The person you recâll frorn lvlorgan Stanley

5 being there is John Tyree?
6 ,{. Yes.

7 Q. Was anyone there from Sunbeam?

8 ,4-No.
9 Q. What happened when you arrived at the

10 printer?
11 .4. I think we, we met in a conference room. I
12 dont remember specifÏcally the, what fint happened.

13 I know we were told about the success of the offering
14 and that tbey, it was oversubscribed and that they
15 increased the size to -- I think rÃ'e were informed about
16 that eallier, but that they, even the fact of the

17 warning release, that everythiag was still a go.

18 And again, it was oversubscribed and there

19 was no issues.

20 Q. Do you remember bow much the offering was

21 originally expected to raise?

22 A. I think the net was about 50O million, I
æ think.
24 Q. And you were told on the 19th when you got to
25 the printer that the rnarketing activity bad been very

1 Q. Do you recall who was exprcssing thafio ii""ttt
2 A. It was Tyree and Bob t¡rie. Bob? Robert?

3 James? Whatever, Mr. I¡rie.
4 Q. tÆt's cail him À,fr. frrrie today.

5 A. I dont remember his füst nâme.

6 Q. Did the subject at some poiot of the March 19

7 press release come up?

I A. Yes.

9 Q. How did that happen?

f0 A. I asked a couple of questions about, you

11. know, the ¡eaction of the press release when marketing
12 the bonds and doing the frnal allocalion and asked

13 about the press ¡ele¿se.

t4 And they went into the story of kind of how
15 the press release came to be and what time of the night
16 it was and how difficult it was between Scadden Arps
17 and Morgan Stanley and Sunbcam to actually disclose

18 this i¡formation and agree on the wording.
19 Q. Can you paint the picture for me a little bit
20 about the setting? You're in a conference room?
2l A. Yeah, it's a very very large, large

22 cnole¡e¡ce room, probably simif¿¡'at the time one we're
23 in now at the priater there, multiple locations of
24 different size conference rooms, hallways. There was
25 also rooms fo¡ where there is pool and TV and things
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1 successful; is that conect?

2 ,4. Yes.

3 Q. That's manage Morgan Stanley's effort to
4 market the debentures on behalf of Sunbe¿m?

5 .4. Yes.

6 Q. So you were being told that Morgan Stanley

? has had great success in marketing Sunbeam's debentures

8 to potential investors, correct?

9 ,4- Yes.

10 Q. So successfi¡l that the debenture offering is

11 being substantially increased in size, correct?

LZ .{ Yes.

13 a. Iú sorry, did you say wbat the increased

14 amount was?

15 A I thint it was 750 million uet.

t6 Q. So people are feeling pretty good about the

L? success of the marketi¡g activity, I take it, correct?

18 MR CLARE: Object lo the form and

19 foundalion.

20 THE WITNESS: Yeah, tbey were very excited

2l and pleased with the marketing effort.
22 BY MR. MARKOWSKI:
23 Q. That was being expressed to you at the

24 meeting?

25 A Yes.

Page12

1 like that, pool table.
2 So this would be kind of to lhe side, a side
3 conve¡sation with myself aod Mr. I¡rie and Mr. Tyree.
4 And then everybody else would be sitting a¡ound the

5 conference room table.
6 Q. When you asked Mr. the March 19 press

7 release, with whom were you speaking?
8 A. Mr. Tyree and Mr. Lurie.
9 Q. And Mr Lurie is Mr. Tyree's, Morgan

1Ò Stanley's attorney?

l1 A. Yes.
12 Q. And what werc you told?
13 A. That it was a very difficult night. It
14 lasted to the morning. Atrd that Mr. Dunlap was

15 incensed and irate aod crazed, I guess, for lack of
16 better terminology, and made the comment that he was

L7 going to lose $Lü) million because of this, I think was

18 what I recall.
19 Q. So they told you the background leading up to
20 the issuance ofthe press release, correct?'2L A. Yes.
22 Q. Did you ask any other questions concerning
23 tbe press release?

24 A. No.

25 Q. Was there any discussion about putting the

I-AWRENCE AI-AN BORNSTEIN, JANUARY I5,2AO4

ESQUIRE DEPOSMON SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX 312.704.4950

18 (Pages 69 to72)

16div001891



P^ge73

I information from the press release in any way i¡to the

2 otrenng memo¡andum that you were in the process of
3 finaliziog?
4 ^4- Yes.

5 Q. How did that subjecr come uP?

6 .{ I asked the question ofwhat they intended on

7 putting into the documeot to disclose where the comPany

8 was with their sales forecast and what their revised

9 estioates were goi.og to be.

10 Q. So you asked a general question, what the

11 company intended to disclose relating to its

12 performaoce in the first part of 1998, correct?

13 .{ It wasnt really wbat the oompany was going

14 to disclose. I mean I understand -- no ooe from the

15 company was present, but what lhe consensus oflhe
16 group was.

t7 Q. tilhat would be disclosed in tbe offering

18 memo¡andum?

19 A- Yes.

20 Q. So you asked a general question' what is the

21 offering memorandum going to say about Sunbeam's

22 pertormance so far in tbe fust quarter of 1998?

23 A Yes.

24 Q- And who did you ask that question of?

25 A I thhk it was a geueral question to Tyr€€,
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1 think it was appropriat€ to put in there.'

2 Q. Who was present wheo you made that statement

3 to Mr. L¡rie?
4 A. I made lhe statemeof to whoever was i¡ the

5 room at the time.
6 Q. Was Mr. Tyree there?

7 A. Yes.

8 Q. What did you say, do you remember?

9 A. I said I donT think it's appropriate lo put

10 this in tbe, in the 2 billion-dollar bond offering,
11 that it was an extremely forwardlooki¡g statsment, it
12 was aggressive, and that I didnt think it was a good

13 idea.

14 Q. Do you remember anyfhing else you said at

15 that point?

16 A. That I was going to discuss this with Sunbeam

17 as well as Mr. Ha¡low.
18 Q. What was the reaction from the others

19 present, Mr. Tyree, Mr. Lurie, the Scaddcn lawyers?

20 A. At that point I donT know. I left the room.

2l Q. Did anyone say to you at that point that your

22 views didnT change their thinking?
23 A. No.
24 Q. Okay. So the next thitrg that happened is you

25 left the room?
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1 to lhe Scadden Arps folks, because I believe they - I
2 dont even remember who the hell they were

3 representing. They were repteseDting Sunbeam, rigbt?

4 MR. MOSCATO: Scaddeu, yes.

5 THE WTINESS: And Mr. Tyree.

6 BYMR. MARKOWSKI:
7 Q. And what was the response?

8 A That they were going to put the press release

9 in verbatim into the document.

10 Q. Who said those words to you?

11 .A. I think it was M¡. Lu¡ie.
12 Q. Did atryone disagree with that when M¡. Lu¡ie
13 made that statement?

t4 A" I did.
15 Q. D¡d aDyone else other than you disagree?

16 A. No, I dont recall.
l7 Q- How far into the evening is this conversation

18 taking place?

19 A Early.
20 Q. What did you say to Mr. Lurie in resPonse to

21 Mr- Lu¡ie's statement to you that the'i¡tention was to

22 include the contents of the press release as the

23 disclosure relating to Sunbeam's perforrnance to that

24 point in the fi¡st quarter of '98?

25 A I didû't think it was -- I told him I didnt

Page 76

1 A Yes.

2 Q. And you Icft the room for what purpose, sir?

3 A- To call Mr. Harlow to discuss the issue of
4 what was going to go into the offering meoorandum aod

5 to get in touch with Sunbe"m, Mr. Gluck.

6 Q. When you said to discuss s¿i1þ him what was

7 goilg to go itrlo tbe offering memorandum, were you

I focusing on what was going to be said in the offering
9 memorandum relating to Sunbeamb first quarter 98

10 performance?

11 A Yes, the sales numbers.

12 Q. Did you succeed in reaching M¡. Harlow?

13 A Yes.

L4 Q. Where was he located" do you know?

15 A I believe he was at his house.

16 Q. In Florida?

L7 A. Io Florida.

18 Q. And what did you tell Mr. Harlow when you got

19 hin on the phone?

20 A Similarly, that they wanted to put the press

21 ¡elease i¡to the document a¡d that I didtrT think it
22 was a good idea, given the aggressiveness and the

23 forward-lookitrg statement that rvas being made.

24 Q. Do you recall what M¡. Harlow said to you?

25 À He agreed with me, and we got Mr. Gluck on
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1 the phone.

Q. How did you get Mr. Gluck on the phone?

.4- I don't recall. I dou't believe I -- I'm not

súre ifI had the capability or Phil dialed hím in, but
we had a three-way conversation.

Q.'- So Mr. Gluck, Mr. Harlow and you are all on
the telephone together at that point?

.{. Yes.

Q. Was anyone else on the phone?

A. No.

Q, Was anyone else present in lhe room with you

when you had this convenation that you can recall?
A No. I was in the pool room.

Q. A¡d as far as you can recall now, you were by
yourself?

A. Yes.

Q. Tell me what you carr recall of the

conversation that you had with Mr. Gluck and Mr. Harlow
at that poitrL

A. Just went through the press release, it was
aggressive and wasn't clear. And it was a very large
forward-looki¡g statement and that it wasnt
appropriate in a bond offeriag.

And the consensus was at the :me that we all
agreed; however, that because I dont think Mr. Gluck
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1 A. Yes.

2 Q. So did that conclude your conversation with
3 Mr. Gluck at that point?

4 A. Yes. Mr. Gluck and Mr. Harlow continued the
5 conversation. I got off the phone to go back to the

6 room to relay that, that my partner as well as

7 M¡. Gluck agreed with me, atrd that they were going to
8 continue the conversation and get b touch with
9 Mr. Fanin.

l0 Q. \{ho did you make that statemetrt to?
11 À When I walked back i¡ the room, to the,
12 again, to whoeverwas in the room.
13 Q. Do you remember if Mr. Tyree was there?
14 A. Yes, he was.
15 Q. What happened at that point that you recall?
t6 A. My colleague, Mr. Brockelmatr, asked me to
1? leave the room with him. And he informed me that the
18 conversation around the table was, w¡ui very derogatory
19 towards me and that a lot of bad language was being
20 used about me, wbo the fuck do I think I am and why
21 didnl he tell me about this prior? And basically rhat
22 I was, you know, cocky, and so on and so folh.
23 Q. You said it was bad language being used about
24 yol, derogatory language.
25 Did M¡. Brockelman tell you what was bcing
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1 was i¡volved in the press release, he defened to get

2 in touch with M¡. Fanin, and I think her name was Janet

3 Keþ.
4 Q. So Mr. Gluck - is it your testimony that
5 M¡. Gluck agreed with you and Mr. Harlow that it would
6 be inappropriate to include the contents of the press

7 release as the statement concerning where Sunbeam was

I at so far in the first quarter of 98?
9 A Yes.

10 Q. Did Mr. Gluck tell you whether he had been

1 I involved in preparing a press release?

12 A I recall he said he uras not intimately
13 involved. I dontknowif hewasat all- Ithink he

14 knew about it, but he wasnl really involved.
15 Q. Did Mr. Gluck say anylhing to you about his

16 views of the press release by itself? Taking it out of
17 the context of whether it's going to go ioto the
18 offering memorandum, did he offer any views concerning
19 tbe statements made in the press release?

20 ,4. Geoerally I recall that he didn't like the
2l way that it was written. I donT remember speci.ñcally
22 on the numbers or anylhi¡g like that.

23 Q. You donl have a recollection of what he

24 sud, but you remember he didnt like the contents of
25 lhe press releasc?

1 said? Did he use any of the words? 
Page 8O

2 A- Basically "Who the fr.¡ck does this guy think
3 he is," basically is what I recall.
4 Q. What happened after you had this side
5 conversation with M¡. Brockelman?
6 .4. I remember walking back i¡to the conference
7 room and aski.og Mr. Lurie and Mr. Tyree to have a side
8 conversation in the conference room but over to the
9 side, and asking Mr. Tyree if he had anything to say to

10 me.

1l I said, you know, nMy colleague says that you
12 have some words to say about me, and if you have
13 something to say, say it to my face.n

14 And he basically asked me, he says, nAre

15 tbese guys fucking with me,n was the exacl quote. nls

16 Sunbeam fucking with us? Is Sunbeam frrcking with me?
17 And are these guys, you know, going to make thei¡
18 numbers?"

t9 And, you know, I was obviously very upset and
20 pissed off about the comments and the tone. Aud, you
2l know, obviously we were in disagreement with the press
22 reLease.

23 Q. I'm sorry, whose comments and tone are you
24 referring to?

25 A. Mr. Tyree specifically.
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1 Atrd I basically said to Mr. Tyree thal you

2 know, "Ihn a conservative accountant, that, you know, I
3 cant specif,rcally ansrrer if they're fucking with you.
4 I havent seen any of the sales projections that youte
5 seen or whatever it is that they have giveu you, that

6 Iïe done basic math, that they have done a million
7 dollars in sales a day for the first 72 days and now

8 thcy have lo do" -- whatevçr it was, 12 to $15 million

9 in sales for the next-- it was, I donl remember the
10 date, but it was, you know, let's say 17 days, whatever

11 the numbers were, and that I was very skeptical, that I
12 remember saying to him that I dont think this

13 company's turned around.

74 No onehasevers€en atrAl Dunlapcompany
15 ever turued around, and if it is turned around and he

16 has the numbers, he's going to make the numbers. And
17 I'm going to make sure that they make the numbers and

18 I'm going to send people to every shipping dock in the

19 country in the world that I have to, if I have to, to
20 make sure that they do make the numbers.

2l I said to him, oYou better hope to God that

22 lhey do, because if not, yourre all going to get sued."

23 And I left the room.
U Q. Did anyotre before you left the room say

25 an¡hing in response to your commeûts to you?
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1 specifically if I was faxed or handed this by the folks

2 from Morgan Stanley after our conversation that I just

3 discussed with you.

4 Q. [æt me show you what's previously been marked

5 as CPH Exhibit Number 16, si¡. It's a ooe-page

6 document, bears Bates oumber Morgan Stanley

7 conñdential 28858.

8 Is that the document tbat was handed to you

9 that night?
10 MR. MOSCATO: Well, can I just clarify one

1l thtug? Arcyouaskingthebasicformofthe
12 documeut? Does your question include all of the

13 writing on the document?

t4 MR. MARKOWSKI: Fo¡ now Ih including
15 everything right now.

16 MR. MOSCATO: So tbe question is do you

t7 recall whether this document containing all the

18 writing on the documenl was handed to you?

19 THE WTINESS: The handwritiag, Ib not sure.

20 I mean lle seen several renditions of the same

2l document with different handwriting on it.
22 What lle seen, what I recall is the actual

23 typed numbers and words as well as the writing on
24 the bonom.
?5 MR. MARKOWSKI: Læt me show you what we're
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1 A. No, not that I recall.

2 Q- Were your commetrts well received by

3 Mr. Tyree, as far as you could tell?.

4 A. I left the room. He was, for lack of a

5 better word, stu-nned.

6 Q. Mr. Bornstein, did you tell Mr. Tyree that

7 night that you intended to have Andersen personnel

8 monitor Su¡beam's shipping docks at the end of the

9 first quarter of 1998?

10 A. Yes, I did.

11 Q. Did you explain ¡s him why you intended to do

12 that?

13 A. To make sure that they had borders and the

14 product was built and shipped.

15 Q. Did anyone that night, Mr. Bornstein, provide

16 you witb any documents concerning Sunbeam's sales plan

17 for the rest ofthe fust quarter?

18 A. Yeah, I believe after that conversation, I
19 went back aod made another phone call. And I believe,

20 as a result of M¡. p¿nin, them calling Mr. Fanin and

21 discussing it, that a document or ote-page spreadsheel

22 was provided to nryself, Phil. I'm trot sure who else

23 got it. I know that the folks from Morgan Stanley had

24 ít.
25 And I believe I was faxed - I don't recall

Page 84

1 going to mark for identification as CPH Exhibit
2 Number 121. It also is a one-page document, bears

3 Bates number [,4'843.
4 MR. MOSCATO: There is no question penrling.

5 MR. MARKOWSKT: We're going to chânge the

6 videotape right now.

7 TIIE VIDEOGRAPHER: We are now going off video

I record on lape oumber one. \l,bU be back oo tape

9 n"mber two. The time on lhe monitor is t1:15 a-m.

10 (Discussion held off the record.)

il TIIEVIDEOGRAPHER: Wearenowbackonvideo
12 record. It is tape number two. The time on the

13 monitor, 11:15 am.
14 (CPH Exhibit No. l2l was marked for
15 identification.)
16 BYMRMARKOWSKI:
I7 Q. Mr. Bomsein, Iïe handed you CPH Exhibit
l8 Number 121.

19 Have you seen this documenl before?

20 A- IZL,Idontspeciñcallyremember. Again,
21 Iïe seen the general, this general - this is what I
22 got. I beüeve the actual copy I got, I attached to a

23 memorandum that I drafted 566çtims after the night at

24 the printer's.

25 Q. The typed portion of lhis, does rhis apps¡
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I to be the information that was provided to you at the

2 printer -
3 À Yes.

4 Q. -- on the night of March f 9th?

5 A Yes.

6 Q. When you saw this, did it give you comfort
7 with respect to Sunbeam's ability to accomplish Wall
8 Street's expectations for fi¡st quarter sales?

9 .{. No, it did oot.
10 Q- What conclusions did you reach after
11 reviewing this document that ûight?

L2 A That the numbe¡s were even more aggressive

13 than I though¡.

14 Q. And they were more aggressive than you had

15 thought for what reason, sir?
16 A Because they had close 1o $100 million of
17 sales that havenl been ordered yet.

18 Q- Built into their sales plan for the balance
19 ofthe quarter?

20 ,A- Yes.

2l Q. So Sunbeam was counting in ia plan to get to
22 al least $253 million, by your count, approrimately
æ $100 million in product sales that hadn't even been

24 ordered yet at that poiul, correct?
25 MR. MOSCATO: Well, you know, I object to tbe
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1 trying to get you to back off of the statements thal

2 you had made?

3 MR CLARE: Same objection.
4 TI{E WTINESS: I believe he was, yes.

5 BYMRMARKOWSKI:
6 Q. Did you?

7 A- No, I did not.

8 Q. What was the ñnal decision that night, sir,

9 concerning what would be put in the offering tsms¡¿¡drrm
t0 relating to Sunbeao's performaace to that point in the

11 firstquarterofl99S?
12 MR MOSCATO: Numberone, Iobject. I would

L3 like some clarification when you aoswer as to

t4 whose decision it was, who made the decision.

15 BYMR MARKOWSKI:
16 Q. tæt me ask a little different, maybe more

17 pointed question, sir.

18 What was ultimately put in the offering
19 memorandum oonceming Sunbeam's performance to that

20 datc for the ñ¡st quarter of 1998?

2L A I believe it was the press release, the

22 wording from the press release, but I'd have to look at

23 the doclment.

24 Q. I'm going to show you, Mr. hrnstein, what

25 previously has been marked as CPH Exhibit Number 10.

1 rounding, but you can answer. 
Page86

2 Tlß, WïINESS: ITn okay with the rounding,
3 sorry. 86 rounds up to 1ü) million to me.
4 Yeah, iÎ was just numbers on the page to me.

5 BY MR. MARKOWSKI:
6 Q. So this document didnl cause you looking at

7 it to conclude that Sunbeam's statements in the press

8 release about its expectations for the first quarter
9 were reasonable, correct?
10 ,A- No.
11 Q. What wÍrs your reaction, sir, to the manner in
12 which Mr. Tyree had treated you that night?
t3 A. Can you repeat the question?
14 Q. What was your reaction, sir, to the manner in
15 which Mr. Tyree had trcated you on the night of
16 March 19th when these issues came up?

t7 A. I was, felt like I was being treafed

18 disrespecrfully, not being listened to.
19 Q. Did you think that Mr. Tyree was trying to
20 steamroll you in any way?
2l MR. CI-ARE: Object to the form and objectto
22 foundation, calls for speculation, what Mr. Tyree
23 was trying to do.
24 BY MR. MARKOWSKI:
25 Q. By that I mean, sir, do you think he was
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1 lt's a document entitled Offering Memorandum,
2 Zl4bilhon{olla¡ Sunbeam zero coupon @nvertible
3 seoior subordinated debentu¡es, due 2018, dated
4 March 19, 1998, bears Bates number CP331ó9 through
5 33240.
6 A- Ijust want to check the pressrelease.

7 I believe the ñrst pa¡agaph of the press

8 release was put in verbatim into the docur¡ent.
9 Q. And where do you see that, si¡?
10 A On Recent Announcements, page eight of the

1.1 offering memorandurn, Exhibit CPH 10-

72 Q. So the contents of the press release

13 ultimately were placed into the offering memorandurn,

14 conect?
15 A Right. And I recall that the last paragmph

16 on page eight was somerhing that I i¡sisted on being
17 put in there.

18 Q. The last paragraph refers to whaÇ sir?

19 A lt's a reference to the forwa¡dJooking
20 statement and risk factor sections, which basically it
21 reads, "Actual results could differ materially fiom the
22 statements in the press release due to va¡ious factors,
23 including those set fortb in risk factors, management
24 discussion analysis and.ñnancial condition end results
25 of operation and business. See forward-looking
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1 information.'

2 Q- Was it your decision, sir, to repeat the

3 coûtents of the March 19 press release i¡ the offering
4 memorandurn as in the manner we see here on page eight?

5 .4. No, it was Sunbeam, the company's decision to

ó do lbat.

7 Q. Did you recommend, by the end of the evening

I had you changed your mind with respect to that being

9 appropriate?

10 A No.

11 Q. Did at ary point i¡ tfis svsning to your

12 knowledge A¡thur A¡dersen advise the company that that

13 was the appropriate foro of disclosure conceming

14 Sunbeam's first quarter results?

15 A Nol thar I recall.

16 Q. Do you know, how was that decision

17 communicaled to you, the decision to put the c¡ntents

18 of the press release in the offering memorandum ove¡

19 the objeaions that you had raised?

20 A. I dont remember speciñcally. I think I got

21 a phone call laæ t *. 
""sning, 

two, tbree o'clock in
22 the morning from, either direc{ly from Janet Kelly or
23 &om Phil Harlow saying that it was the company's

24 decision to put the same wording in.

25 Q. Were you personally at the end of the evening

Page 9l
1 answer the question based on those conversatioos,

2 dont atlempt to read his mind.

3 Tm WTINESS: Again,I alluded to a

4 memorandum that I wrote about the nigbt, atrd I
5 believe that would refresh my memory, but I do

6 believe M¡. Harlow v/as in agreenent with myself.

7 BY MR. MARKOWSKI:
8 Q. Mr. Bomstein, Iln not going to ask you to

9 read the enti¡e offering memorandum while we sit here.

10 It will speak for itself on this issue, but do you know

11 from your recollection of having worked oo it whether

12 that document contains the specific i¡formation that's

13 set forth in the management March 16 representation

14 letter to Arthur Andersen and Andersen's Marcb 19

15 comfort letter relating to Sunbeam's actual sales

16 resulls for the fi¡st two moûths of 1998?

l7 MR. CI-ARE: Object to the form.
18 THE \ilTfNESS: I dont belicve that it does,

19 no.

20 BYMR. MARKOWSKI:
2l Q. Do you know if it contains a statement that

22 Sunbeam's sales for the first two months of 1998 are

23 below Sunbeam's sales for the first two months of L9972

24 A I dont believe that it doeq no.

25 Q. Do you know if it states that the reason why
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1 satisfied with that conclusion?

2 A- No, I was not however, I have the caveat

3 that again, I went along, I went along with the

4 decision by the company. [t was the company's

5 decision, the company's document, and that I would
6 strongly advise not putting it in, and also putting

7 the, if it was going to be put in" that it would be

I cross refe¡enced to the risk factors and have a

9 statement that, you know, that the actual resulls could
10 differ materially from the wording here.

11 Q. So at the beginqing of the evening on

12 March 19 it was your personal view that it was a bad

13 idea to repeat the contents of the press release i¡ the

14 offering memorandum, and it remained your view that

15 that was a bad idea right through the finalization of
16 the document; is that right?

t7 MR. CI-ARE: Object to the form.
18 TIIE WTINESS: Yes.

19 BY MR. MARKOWSKI:
20 Q. Do you know did if Mr. Harlow's views ctranged

2L on that subject?

22 MR. CLARE: Objection, calls for speculation.

23 MR. MOSCATO: Dont speculate. Just answer

U the question ifyou can based on conversat¡ons you

25 had with Mr. Harlow that evening- If you cant

Page92

1 Sunbeam's sales for the ñ-rst quarter of 1998 may be

2 lower than Sunbeamb sales for the ñ.rst quarter of
3 7997 at the end of that quarter, that the primary

4 reason for tbat was Sunbeam's acceleration of grill
5 sales into the fourth quafer of1997?
6 A- Specifically, no, but someone who acnrally

7 ¡eads the statement might come to that conclusion.

I Q, But that statement is not made; is that

9 conecl" sir?

l0 .4- This statemeût is about rhe Early Buy

11 program, but one would have to make a thesis that that

12 could in fact be the reason.

13 Q. But the specific statemeot in the management

14 representation letter that that is the primary reason

15 for the shortfall is not made, conect?

L6 .aL I don't believe so, no.

L7 Q. læt me sbow you what's been marked as CPH

18 Exhibit Number 122 sir, a two-page document, bears

19 Bates 44105868 -- excuse me.

20 læt me show you a document that wele put

21 together. It's got two different Bates uumbers that

22 a¡en\consecutive, but I believe the document is, was

23 orighaüy part of a single two-page memo. It bears

24 Bates numbe¡ 44f05868 and 44105248, and ask you if
25 youte seen this document before, sir.
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f (CPH Exhibit No. 122 was marked for
2 identification.)
3 THE WTINESS: No, I donï recall ever seeing
4 ' this docunaent.

5 BY MR. MARKOWSKI:
6 Q. I take it you donl recognize the
7 handwriting?
8 ,4.No.
9 Q. It's not yours?

10 A. No, it's not.

1l Q. Mr. Bomstein, let me show you rvhat we
12 previously marked as C?H Exhibit Number 114.
13 .4. I'm sorry, I just want to - just figuring
14 out what this is, but that's okay.
15 Q. Tbere is nothing you want to add to your
16 prior answer?

l7 ,4. No, it appears this was probably somethi"g
18 that was used to draft tbe paragraph that went into
19 this doq¡ment.
20 Q. That's why I asked you about it, if you
21 ¡emembered seeing it before.
22 lA- I dont remember seeing itself, no.
23 Q. tæt me show you what we previously marked as

24 æH Exhibit Number 114, si¡. It,s a two-page document,
ã the ñrst page of which, the Bates numbers on the

Page 94
1 document are 44R10538 through AAR15040"
2 A- Okay.
3 Q. The ñ¡st page of the document is, bears
4 Arthur Andersen letterbead and is dated March 31, 1998,
5 and a memorandum from L¿wrence A- Bornstei¡ to the
6 files, West Palm Beach.

7 | ask you to look at this document, sir, and
8 tell me whether you can identify it for me.
9 Can you identi-fy it for me, si¡?
10 ,at- It's a memorandum that I drañed, looks like
1l several days after the March 19h uight at the printer
12 to document, document the discussions that weVe been
13 speaking âbout.

14 Q. Did you personally draft this document, sir?
15 A. Yes, I did.
16 Q. Atrd in drafting it, did you atrempt to be
17 accurate at the time?
18 A Yes.

19 Q. The third page of the documeût, sir, can you
20 tell me what that is?

2l .A' That is tbe fax that I received from Sunbeam
22 lhat we wer€ talking about before that showed the
23 estimate of sales, the date and the potential o¡ders to
24 meet tbe $253 million expectation that they put in the

25 press release.

1 Q. Cao I refer you back, sir, to Exhibit 121? 
Page 95

2 ,4. Yes.

3 Q. The two documents a¡e the seme, are they not,
A ^2-'T ùU¡

5 A. Yeah, one is a better copy than the other_

6 Q. All right.
7 MR. MOSCATO: C-ounsel, do you have a copy of
I this that you could actually read all ofthe
9 bandwritten notes?

l0 MR. MARKOWSKI: I thi¡k rhat's the best weþe
11 been able to do.

12 BYMR.MARKOWSKI:
L3 Q. For what purpose did you prep¡¡re you¡
14 Ma¡ch 31 memorandum, Mr. Bornstein?
15 ¡4- To document the material evcnts thal occurred
16 the ûight at the printer.
17 Q. Did you watrt to have a record of what you had
18 said to Mr. Tyree?
19 .¿u Yes, Idid-
20 Q. And why was that?

2l .4. I thought it was a prudeot thing fo do, given
22 the differences of opinion that transpired the night at
2-3 the printer.

24 Q. Mr. Bomstein, I want to move on to soneth;ng
25 different for a moment.

Page 96
1 A. Okay.

2 Q. Do you recall being involved in a conference
3 call earlier h 1998 with Morgao Stanley personnei
4 relating to Sunbeam's accounting practices?
5 A. Yes.

6 Q. Doyourecallthatcallhapperingonorabout
7 March 12?

8 A. I don't remember specifically when it was,
9 but it's possible that was the time frame.
10 Q. rüas it approximately a week before the eveqts
11 at the printer?
12 A It was probably before the original, the
13 original 144 memorandum was releasd before they went
14 out to, oo the road shotv or priced the bonds.
15 MR. MOSCATOI. L,^rry, wbat do you mean by the
16 original 144 mernorandum?

l7 TIIE W[[NESS: There was a, I thínk there was
18 ooe that -- there is a different oue than that one
L9 tbat I thi¡k talks about the 5500 million offering
20 size.

2t Typically you have an originat document
22 that's kind of based on the best estimate at the
23 time, and they use that to market the bonds.
24 Then they go out aod do tbe road show and
25 marketthe bonds, and then they price and they
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Page 97

1 update the document. So I believe the due

2 diligence c¿ll that you're talking about was done

3 prior to the first documenl
4 BY MR. MARKOWSKI:
5 Q. Before tbe road show sta¡ted?

6 A Yes.

7 MR. MOSCATO: Sorry, counsel. I just wanled

8 to-
9 MR. MARKOWSKI: That's fine, appreciate it.

10 BY MR. MARKOWSKI:
1l Q. tæt me show you what we previously marked,

12 sir, as CPH Exhibit 31. It's a one-page memorandum on

13 Morgan Stanley letterhead from John Tyree to Sunbeam

14 Financing Team; subject, accounting due diligence call,
15 datcd March 7, 1998. Bears Bates number SASMF10709.

16 Have you seen this document before, sir?

L7 A I don't remenber specifically, no.

18 Q. Does it appear to relate to the accounting

19 due rliligetræ call you participated in?

20 A Yes.

2l Q. Do you see that there is an entry -- there is

22 a schedule on this document, correct?
23 A Yes.

U Q. And there is an entry for a time for a
25 conference call with Arthur Andersen, correct?

Page 99

1 Mr. Harlow and myself went tbrough the list and made

2 notations or discussed what was going to be said oo the

3 call.

4 Q. And then Mr. Harlow ulr¡mately was the

5 spokesperson when tfre call took place?

6 .4. Yeah, he did 98 perccntofthe speaking, aod

7 I ñlled i¡ when necessary.

I Q. Were you two together when the call took

9 place?

10 A. No.

11 Q. Where was Mr. Harlow?

L2 A. He was in Florida in his ofñce.

13 Q. Atrd where were you?

L4 A. I was at Global Financial Press working on

15 the document.

L6 Q, Just ao earlier occasion when you were at the

17 pri.nter working on the offering memorandum?
18 A. Yeah, there was probably several days that we

19 were working at the printer, that being one of tùem.

20 MR. MARKOWSKI Læt me show you,

2l Mr. Bornstein, what well mark as CPH Exhibit
22 Number 123. lt's a four-page doc¡rment, bêårs

23 Bates nI,mberAA55761 through 55764, fi¡st page of
24 which is on A¡lhur Andersen letterhead and is a

25 6sm6rå¡drm from l¿wrence ¡4- Bomsteil, West Pel-o

Page 98

1 A. Canect.
2 Q. Ad that time is 12:00 p.m. on March 12?

3 A. Yes.
4 Q. A-d the name identified there is yours,
5 conect?
6 A Crrect.
7 Q. Doyou recall, do you see tbat the time for
8 the next call with KPMG is scheduled for 12:30?

9 "A. Yes.

L0 O. Doyou recall there was approximately 3{)

11 minutes allotted to this accounting due diligence call
12 with Morgan Stanley?
13 A. Ycs.

L4 O. Were you in fact the spokesperson for Alhu¡
L5 Andersen during that telephone call?
f6 A Nq I was not.
t7 0. Wbwas?
18 A Phil Harlow.
19 O. Wbt -- did you do anything, sir -- were you
20 involved in the call? Did you personally participate?
2l A. Yes, I was.
22 0. Wht did you do to prepare for the call, if
23 an¡hing?
U A. I blieve we were provided a list of
25 questions that were going to be askd and that

Page 1@

' Beach, to the files; subject due diligence call
with Morgan Stanley.

(CPH Exhibit No. 123 was ma¡ked for
identification.)

BY MR. MARKOWSKI:
Q. Can you identify this document for me, si¡?
A. Yeah, let me take a minute to read it.
Q. Su¡e.
A Okay.

Q. Can you identify it for me, sir.
A It was a memorandum tbat I put together to

13 document the due diligence c¿ll from, I guess it's
14 March 12th. Looks like - I have aoted here the
L5 request is March 7th, so these dates coincide with the

16 previous exhibil
L7 Q. Right. The March ?th - your memorandum
18 indicates, CPH Exhibit Number 123 indicates that
19 A¡dersen was requested on March 7 to participate in a
20 due diligence call with Morgan Stanley, conect?
2r A Right.
22 Q. Atrd we were just looking at CPH Exhibit
23 Number 31 that set up a date for that call to occur on
24 March 12, correct?

25 A Correct.

1

t
3

4
5

6

7
8

I
10
11

t2
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Page fOf
1 Q. A¡d the date of lhat memo is March 7?

2 A- Yes. And then in addition is the list of
3 questions that I mentioned earlier that we we¡e
4 provided with my notations of what was gorng to be said

5 on the call.
6 ' You can see a number of the items are crossed

7 out, which meaûs that they were discussed.

8 Q. So the document has two, there is nro pieces

9 to the document, sir?

l0 A- Yes.

11 Q. Fint two pages aro a memo that you prepared

12 in July of 98?

13 A Yes.

L4 Q. And the second tìvo pages arc the list of
15 questions that Morgan Stanley provided to Andersen in
16 advance ofthe call?

t7 .4- Yes.

18 Q. A¡d the notations there relating to what
19 would be said?

20 A Yeah, and again, I believe that everything on

21 here was, rtras discussed.

22 Q. And you and Mr. Harlow had agreed that in
23 response to these questions, this is the information
24 thal Morgan Stanley would be provided, correst?

25 A. For the most part, yes.

Page 103

1 Q- Someone from Bank of America was on the call,
2 but you don't have thal oame, correct?

3 A Yes.

4 Q" That's the same John Tyree that you bad, you

5 met with and spoke with on March 19 at Global
6 Financial, correct?

7 ^4. Yes.

I Q. Did anyone, sir, fron Morgan Staoley suggest

9 to you eitber during this cålt or at some otåer point

10 that it would be inappropriate for Mr. Glucþ as a

l1 representative of Sunbeam maûagemenl, to listen in on

1.2 Morgan Stanley's dr¡g diligence c¿ll ç,ith Su¡beam's

13 oulside auditors?

14 MR. CI,ARE: Object to the form.
15 TI{E WITNESS: No, I don't recall that
16 BY MR. MARKOWSKI:
17 Q. That issue wasnt raised that you cao recall?

18 ,4- No- I believe we were required to have

19 someone from the conpaûy present,

Z0 Q- Morgan Stanley didn't object, to your
21 knowledge?
22 À Not that I recall.

23 Q. Do you recall, sir, that M¡. llarlow was

24 asked, among other things, to comment oo how agglessive
25 Sunbeam was in its accountiog policies?

1-

Page lU2
I Q. Now there is a gap between the time this cåIl

2 look place, si¡, on Ma¡ch 12 and your preparation of
3 thisnemoonlúy 2. Conect?

4 .4' Yes.

5 Q. Can you explai.n that?

6 À I believe it was just going back and making

7 sure that all the documentatioû was i¡ the file, a¡d al

I the time I thoug¡t it was a good idea to note, to
9 memorialize what happened at fhe meeting.

l0 Q. And you had had your notes from back at that

11 time, corred?

12 A Yes.

13 Q- ADd you prepared the memo later, but you

14 dated it later, corecl?

15 .4- Yes.

16 Q. And JuIy 2 is the date on which this

17 memorandum was i¡ fact prepared?

18 A Yes.

19 Q. Now the participants h the call, sir, i.n

20 your memo are identified as whom?

2L ,A- Mr. Harlow and myself, Bob Gluck from

22 Suobeam, John Tyree from Morgan Stanley, Bob Lurie from

23 Davis Polk, Andy Savart from Morgan Stanley, George

24 Scott, First Union, a¡d then I have a name, I don't

25 know the name, representative from Bank of America.

Page 104

1 A" Yes.

2 Q. You say thatb item eight on the checklis!
3 agenda?

4 ,¡l Yes.

5 Q. So you and Mr. Harlow k¡ew that question
6 would be asked in advance of the telephone call,
7 cnr¡ect?

I ,4- Yes.
9 Q. Do you recall what M¡. Harlow said in

10 response to that question during the conference call
11 itself?

12 .4- I believe he said that the accounting, some

13 ofthe accounting policies were aggressive.

14 Q. Do you recall that he identi-fied any
L5 particular e¡amples of that?

16 A Bill and hold was one. And I have a note
17 here of Encore, and I have 100 percent right of returû,
18 which I believe was ooe of tbe issues from the audit.

19 There was an adjustment recorded, but l'm not
20 100 percent certain.

2L Then it keeps going on, a couple ofother
22 ones. EPI was another one whe¡e we had an adjustment.
23 It was a transaction that occurred at the end of the

24 year and was aggressive.

25 Q. The end of 1997?
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2 Q. Can you read the fourth item on that, on your

3 handwritten note, sir?

4 A- Yeah, I think it's -- no, I would be

5 speculating. The first th¡ee I can read. It says

6 'aggressive/bill and hold, Encore LOO percent right of
7 return, EPI printer's.

8 The foufh one I cant -- it's my
t handwriting. If you want to give me a few minutes, I

10 can probably figure it out.

11 Q. Itl come back. Iæt me focus on the hnt
12 three for a momenl
13 ,4- Right.

14 Q. The first tb¡ee entries, aggressive/bill and

15 hold, Encore 100 percent right of return, and EPI

16 printers were all things said by Mr.Harlow to Morgan

17 Stanley during this March 12 conference call as

18 examples of Andersen's view that Sunbeam at least on

19 occasion was aggressive in its accounting positions?

20 MR. CLARE: Object to the form.
2l TIIE WTINESS: Yes, I believe so.

22 BY MR. MARKOWSKI:
?3 Q. All of those items ¡elated to events that

24 occurred nL997; isthatcorre¿t?
25 A. Yes.

Page 10?

1 BYMR. MARKOWSKI:
2 Q. IIn putting aside the accouotiog.

3 Do you recall that Mr. Ìtarlow or yourself

4 told Sunbeam that it was a poor business practice to

5 engage extensively in bill and hold sales?

6 MR. MOSCATO: I object again.

7 You can ans!À/er in your own words.

I MR. C[,ARE: I object to the form.

9 THE WTINESS: I believe at one point that it
10 was said, but probably later than this.

1I BYMR. MARKOWSKI:
L2 Q. Okay. Do you recall - with respect to

13 Encore and EPI, do you recall that Anderscn took tbe

14 position that Sunbeam should reverse the accounting

15 treatment on these two transactions and not reoop.ize
1ó the sales revenue and profits in 1997?

L7 .d I believe that was the case, yes.

18 Q. And do you recall that Sunbeam ¡efused to do

19 that?

20 A- Yes.

2L Q. In connection with finalizing the 1997 audit?

22 A Yes.
23 Q. And you advised or Mr. Harlow advised Morgan

24 Stanley of those th¡ee situations during the March 12

25 conference call, correct?

Pagc 106

1 Q. All of them relate to revenue recognition; is

2 thatcorect?
3 A. Yes.
4 Q. Do you recall that on Encore and EPI -- well,
5 let me pause for a moment on bill and hold.

6 Do you reæall that Andersen had raised its

7 reservations with Sunbeam relating to Sunbeam's

8 extensive r¡se of bill and hold accounting for sales in

I L9971
10 MR. CI-ARE: Object to the form.
Ll MR. MOSCATO: I object to that.

L2 TIIE WTINESS: Can you repeat the question?

13 BY MR. MARKOWSKI:
L4 Q. Do you recall that Andersen had raised with

15 Sunbeam ils reservations about Sunbeamh business

16 practice of using extensively bill and hold accounting

17 and sales transactions for 1997 sales?

L8 MR. MOSCATO: I object.

19 Larry, you don't have to adopt his language

20 in answering the question. Answer it in your own

21 words.

22 TIIE \ryTINESS: I don't consider it
23 reservation, but understanding ofthe accounting

2,l policy in making sure that it met the n¡les and

25 that the appropriate testing was done.

. Page 108

1 MR. CLARE: I object to the form.
2 Tf{E WTINESS: Yes.

3 BY MR. MARKOWSKI:
4 Q. Iæt me go to the fourth note that youVe got

5 there that youïe having some touble deciphering.
6 A Yes.

7 Q. You said you could speculate, and I guess I
8 invite that at this point, because maybe that will help
9 us figure out what that might be a reference to.
10 Do you have some thought with respect üo what
11 this enEy is either from your recollection or what you
L2 e.aa read here?

13 A Looks like something, discount accurate,

14 either accuracy or accounting reports. Iln not - I
15 dont know.
16 Q- Okay.
l7 ,4- Sorry.
18 Q. During the March 12 conference call, sir, did
19 Morgan Stanley request an opportunity to review
20 Andersen's 1997 audit work papers?

2l ,A. I don't ¡emember that specifically, no.

22 Q. Do you remember al any point Morgan Stanley

23 requesting an opportunity to review A¡dersen's 1997

24 audit work papers?

25 .4. No.
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Page f09
I Q. Do you rernember at any point Andersen asking

2 to review - excuse Be, do you remember at any point
3 Morgan Stanley asking to ¡eview Andersen's list of
4 proposed audiÉ adjustnûents relating to the 1997

5 fi¡ancial statemeûts of Sunbeam?

6 A"No.
7 Q. Is it your recollection that Morgan Stanley

8 in fact did not request an opportunity to review your

9 work papers?

10 MR. CLARE: Object to the form.
11 THE WTINESS: I don't believe so.

L2 BY MR. MARKOWSKI:
13 Q. When you say you dont beüeve so, you dont
14 believe that request was eve¡ made?

,4. No, I dont believe it was ever made.

MR. MOSCATO: Counsel, when you come to a

logical breaking point, can we take a two- or
three-minute break?

MR. MA,RKOWSKI: I can be finishi¡g up I th;nk
in the next ten minutes or so.

MR. MOSCATO: That's fine.
MR. MARKOWSKI: If youU like to break

sootrer, we can do that and finish up.

MR. MOSCATO: Ib indifferent.

t5
t6
L7

18

19

20

2L

22
23

24

25

Page lll
1 Q. This letter contai¡s the same information
2 relating to Sunbeam sales for the fi¡st two months of
3 1998, correct? Net sales figures? Ifyou look at

4 paragraph eight.
5 A. Yes. This is updated tbrough, has the same

6 sales nwnber, but it actually has net income or loss

7 through March 1st.

8 Q. Rigbt. In addition, it also provides the net

9 income for Sunbeam's perfomanc€ in January and

10 February 1998, conect?
11 A C.orrect.

12 Q. The March 16 letter only had net income
13 information for January; is that right?
14 ,A. Yes.

15 MR. MOSCATO: Mæch 19letter.
16 MR. MARKOWSKL March 19 letter, Ihr sorry.
17 MR. MOSCATO: Iln sorry, it was the March -
18 BYMR.MARKOWSKI:
19 Q. Tbe March 16 represen[ation letter and the
20 March 19 comfort letter both only had net income
21 information through January, conect?
22 A Yes.
23 Q. And this letter provides net income
24 information for both lanuary and February of 1998,
?5 cnnex:S?

Page 110

1 BY MR. MARKOWSKI:
2 Q. Mr. Bornstein, do you recall that A¡tbur
3 Andersen provided a second comfort letter to Morgan
4 Stanley in connection with the debenture offering?
5 A- No. Could be a bringdown letter, but Ihn

6 not sure. Have to look at it.
7 MR. MARKOWSKÍ: [æt me show you, sir, what
8 we'll mark as CPH Exhibit Number 124. It's a
9 three-page document bearing Bates trumber 4.430995
10 through 997. Atrd it's a letter on Sunbeam

11 stationery dated March 23, 1998, to Alhur
12 A¡derse¡.
13 (CPH Exhibit No. 124 was marked for
14 identification.)
15 BY MR. MARKOWSKI:
16 Q. Can you identify this document for me, sir?

l7 A This appears to be an updated represeotation

18 lefler from Sunbeam to A¡tbur A¡dersen in connection
19 with the comfort letter.

20 Q. And this letter is signed by Mr. Dunlap,

2I Mr. Kersh, Mr. Fanin and Mr. Gluck; is that correct?

ZZ ,4. Yes.

23 Q. The same four people that sþed the Ma¡ch 16

24 representation letter, correct?

25 A. Yes.

Page-lL2
1 A. Yes.

2 Q. And it compares Sunbeam's net income for
3 January and February of 1998 lo Sunbeam's net i¡come
4 for the first two months of 1997, correct?
5 A- Yes.
6 Q. And it does that in paragraph eight?
7 A. Yes.

8 Q. And what does that comparison show us?

9 A. Net income for the two months ended
10 March 2nd,t997, of 9,765,000 and net loss of
11 41,190,000 for the two months ended in March of 98.
LZ Q. So in the fi¡st two months of.1997 -
t3 A. I mean ended February, excuse me, first two
14 months of 98.
15 Q. So for the first two months of L997, Sunbeam,
L6 according to this document, had a profit of $9,765,000,
17 conect?
18 A. Conect.
19 Q. And ¡n the firsl two months of 1998, this
20 document shows that Sunbeam had a net loss of
2l $41,190,000, correct?

22 A. Yes.

23 Q. Swaying of more than $50 mi.llion; is that
24 ænent?
25 A. Yes.
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Page l13
1 Q. ln a negative direction, conect?
2 .4- Yes.

3 Q. Mr. Bomstein, I'm going to show you what
4 was -- I'm sorry, it was already ma¡ked.

5 Mr. Bornstein, let me show you what has been
6 previously marked as CPH Exhibit Number L12. It's a
7 four-page document beariog Bates numbçr CPH 129613
I through CPH f29616.
9 ,4. Okay.
10 Q. ïVell ma¡k this and I1l ask you if you can

11 identify it for mc.

12 MR. CI-ARE: I thought this was previously
13 marked.

14 MR. MARKOWStril: I'm srry, I got myself
15 conñsed again.
16 BYMR. MARKOWSKI:
l'l Q. S¡r, let me show you what we previously
18 marked as Exhibit Numbe¡ Llz. lt bea¡s Bates number
t9 L29613 through 129616, and ask you if you can identify
20 that document for me.
21 A. This appears to be the bring-down letler to
22 Morgan Stanley related to the bond offering.
23 Q. Atrd this letter is dated March 25, 1998; is
?Á lhatconect?
?5 A. Yes.

Page ll5
1 Q. And it shows a $50 million decline in profis
2 fo¡ that time period from the first two mooths of 1997,

3 conect?

4 ,4- Yes.

5 Q. And it shows the net sales for the first two
6 months of 1998 a¡e about 50 perce nt of Sunbeam's net

7 sales for the first two months of. L9ll, correct?
8 A Yes.

9 Q. Do you know who signed this letter on behalf
10 ofAfhurAndersen?
11 ,A- Doesnt look like my handwritiog. It might
L2 have been Phil Harlow's.
13 Q. Do you know what the purpose of this letter
14 dated March 25 is, Mr. Bornstein?
15 A I donl speciñcally know, to be honest with
16 you. It's typical tbat you issue a bring-down letter-

17 I dont recall specificatly if this is when the money
18 is ¡eleased to Suobeam or not.
19 Q. Do you recall that the debenture offering
20 closed on March ?5, 1998?

2L A It might have. I dont recall.
22 Q. Do you recall that Sunbeam requesled that
23 Arthur Andersen give Morgan Sønley a bring{own due

24 diligence letter prior to the actual closing of the
25 bond offering?

Page 114

I Q. And in paragraph E of the letter -
2 A Yes.

3 Q. -- at the top of the second page of the
4 letter itsen
5 .{ Yes.

ó Q. The net sales information and oet iocome
7 information for the first two months of 1998 is
8 provided, conect?
9 A, C.onect.
10 Q. Aod that's the same information that Sunbeam

11 provided to Morgan Stanley that we just reviewed in the
12 March 23 representation letter, correct?
13 MR. CL,ARE: Object to the form. I think you
14 misspoke, Bob.
t5 THE WTINESS: Yeah, you provided to A¡thur
76 Andersen, oot Morgan Stanley.
17 BY MR. MARKOWSKI:
18 Q. I'm sorry. I-et me ask a new question.
19 The net income and net sales information in
20 paragraph E of Exhibit CPH E¡.hibit 112 for the first
21 Wo months of 1998 is the same as the Det sales aod nel

22 ncnme information contained in the Sunbeam

23 representatioo letter to Arthur Atrderseu datcd
24 March 23,1998, correct?

25 A. Correct.

Page 116

I A I dont recall who requested it, if it was

2 Sunbeam or Morgan Stanley.
3 Q. But you do recall that a request was made
4 either by Morgan Sønley or by Sunbeam that Morgan
5 Stanley provide an updated comfort letter at the time
6 of the closing of the bond offering?
7 A- I believe that's the cåse, yes.

8 Q. Do you know whether this letter was delivered
9 to Morgan Stanley prior to the close of the bond

10 offering?
11 A No.
12 Q. Do you know who would have been responsible
1.3 for delivering this letter to Morgan Stanley?
14 A It could have been myself or Dennis Pastrana.
15 Q. And as you sit here, you cant recall
16 precisely when this letter was delive¡ed to Morgan
17 Stanley?

18 A No.
19 Q. Do you know that it was?

20 A Specifically, no.

2l Q. Would it have been siped by A¡thur Andenen
22 if.it wasnt fi¡alized for delivery to Morgau Stanley?
23 MR. CI,ARE: Objecúon to the fonn, calls for
24 speculation.
?5 THE WTINESS: I dont know.
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Page 117

I MR.MARKOWSKI: Whydontwetakeourbre¿k
2 right oow and I'll æe if I'm fi¡ished.

3 THEVIDEOGRAPIIER: Wea¡enowgoi¡goffvideo
4 record- Thetimeonthemonitoris12:03p.m.
5 (Ihereupon, a reccss was taken.)

6 THE VIDEOGRAPHER: We are now back on video
7 record. The time on the monitor, t2:18 p.m.

I MR. MARKOWSKI: Mr. Bornstein, that concludes

9 my ex¡rnination for this morning.

10 THE WTINESS: Okay, tha¡k you.

11 CROSS (LAWRENCEA BORNSTEIN)
12 BY MR. CLARE:

f3 Q. Good aftemoon, M¡. Bor¡stein. Again, my
14 name is Tom Cla¡e. I'm with the law firm of Kirkland &
15 Ellis in Washingon, D.C., and I represent Morgan

16 Stanley itr this matter, and lh going to ask you some

17 questions this afrernooo.

18 lf you dont uoderstaûd atry ofmy questions

19 or want me to rephrase them, Ill be happen to do it.
20 I know youVe been deposed numerous limês before and

21 know the n¡les.

22 A Okay.

23 Q. But make sure that you understa¡d my questioo

24 before you answer it and I'll be happy to try to
25 rephrase and make things more clear.

Page 119

1 Q. Was this a telephone conversation o¡ an

2 in-person meeting?

3 À Telephone.

4 Q. Was it a single teiephone conversation or
5 multiple?

6 ,4. I believe it was two phone conversations.

7 Q. S¡me Person on both calls?

I A lbelieveso.
9 Q. And you dont recall the name of tbe persotr

10 on eithercall?
11 .A" No.

tZ Q. Duriag these telephone cooversations, both

13 conversations were with lawyers ftom M¡. Markowski's
14 firm, Jenner & Block?
15 .du Yes.

16 Q. Were there more than one lawyer on the phone?

l7 .4. I believe the¡e were.
18 Q. And tell me what you remember about those

19 telephone calls, what was said, what they said to you
20 and what you said back.

2I r4. The fi¡st one was that they were going to be
22 sending me some documentation and wanted me to take a

23 look at it if I didnt mind, and then give them a call
24 back once I had a chance to look at it, because they

25 wanted to ask me a few questions.

Page ll8
I Mr. Bornstein, were you contacted earlier
2 this year by attorneys representing Coleman (Parent)
3 Holdings about this lawsuit?
4 A. Yes.

5 Q. And can you place in time for me when you

6 were contacted?
7 A. It was probably two or tbree months ago.
8 Q- And do you remember the name of the person

9 tbat called you?

10 A. Not specifically, no.

11 Q. Was it somebody from Mr. Markowski's firm,
12 Jenner &.Block?
13 A. Yes.

L4 Q. Aod you said you think this was a few months

15 ago?

16 A. Yes.

17 Q. A¡e you aware that A¡derseo had entered into
18 a setllemeot agreement with Coleman (Parent) Holdings
19 relating to these transactions?

20 Were you aware of that fact?
27 A. No, I was not.

22 Q. So you dont have an understanding one way or
23 the other of the timing of when that settlement
24 agreement would have taken place?

25 A. No.

Page 120

1 They asked me if I was represented by counsel
2 at the time. At the time I told them no, I was no!
3 and that I would be wilfing to give them some time.
4 Q. Did they tell you that Coleman(Parent)
5 Holdings had filed a lawsuit against Morgan Stanley?

6 A. I believe they did, yes.

7 Q. Atrd did they ask whether you would be willing
8 to be a witness agâinst Morgan Stanley in that lawsuit?
9 A. No.
10 Q. So just to make sure I understand correctly,
11 the first telephone call was fairly short they asked

12 you if you would be willing to speod some time looking
13 at some documents?
14 A Yes. I believe they were going to tell me

15 they -- they were going it send me the, I think there

16 were two lawsuits, one I think Coleman suing Morgan
17 Stanley, and another one where I think it was Morgan
18 Stanley suing C.oleman maybe.
19 I'm nol sure, It was two separate lawsuits.
20 Q. Was.there anything else discussed on tbat
21 ftst telephone call?
22 A. No.

23 Q. Atrd did they in fact send you some documents
2l to look at?

25 A. Yes.
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1 Q. Do you recall what the documents were?

2 L I believe it was the two lawzuits that we, I
3 meutioned earlier.
4 Q. So the complaint that was filed by Coleman
5 against Morgan Stanley was one of the documents?

6 A Yes.

7 Q. And then a complaint that was filed by Morgan
g .gtenley against Coleman?

9 ,4- Ibelieveso.
10 Q. Were those fhe only two documents that you
11 were sent?

12 A Ibelieveso.
L3 Q. Did you receive any of the documents that you
14 were questioned about this morning that were sent to
15 you?

16 A No.

17 Q. During the second telephone call, did they
18 ask you questidns about the lawsuit or the documents
19 that they had sent you?

20 .A- No, notspeciñcally.
2l Q. Tell me what you remember about the seæond

22 telephone call.
23 .4- They asked me some general questions on the
Z timing of the comfort letters, when those were released
25 and delivered to Morgan Stanley.

Page 123

1 BYMR C[,ARE:
2 Q. So your oame was put in the complaint without
3 your permission, without your knowledge?

4 ,4- Yes.

5 Q. Did, during either of these telephone calls,

6 did anyone representing C-oleman ask whether you agreed

7 with the stateretrts that were made in the complaint

8 that was ñled ageinsl Morgan Stanley?

9 .4.No.
t0 Q. Did they ask whether you had a belief thar

11 Morgan Staoley had conspired with Sunbeam to commit

12 fraud?

13 ,4. No.

t4 Q. Do you believe that Morgan $t¡nlsy conspired

15 with Sunbe¡m to commit fraud as you sit here today?

16 .d I have no knowledge of that, no.

17 Q. So the answer is no, you dont believe that

18 Morgan Sønley conspired with Sunbe¿m to commit fraud?

19 MR. MARKOWSKI: Object to the form of the

20 questioo, mísstates his testimony.
2l THE WTINESS: You'¡e asking me if I have an

22 opinion today in hindsight?
23 BY MR. CLARE:
24 Q. I'm asking based on everything that you know
25 about the interactions that you had with Morgan Sr.n¡ey

Page lül
1 And then asked me some questions about my
2 conversation with Mr. Tyree.
3 Q. Is that all you remember?
4 A Yes.

5 Q- Did you read the documents that they sent

6 you?

7 A- I believe I did, yes.

I Q. Did you notice that your nÍ¡rne was included in
9 the complaint that Coleman had filed against Morgan

10 Stanley?

11 .{ Yes.

12 Q. Did you have any discussion with the lawyers
13 about that, the fact that yor¡r Dame had been included?
14 A No, not specifically, no.

15 Q. Did anybody from C.olema¡, and llo
16 speciñcally referring to thei¡ lawyers, ask you if you
17 would mind if your name and a description of your
18 testimouy was included in the cornplaint that they were

going to file agaimt Morgan Sunley before it was

filed?
A No.

MR. MARKOWSKI: Object to the forrn of the

questiotr.

THE WTINESS: No, il wastrrt.

L9

20
2L

22
23

u
25
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I and the interactions that you had with Sunbeam, whether
2 you think that Morgan Stanley coospired with Sunbeam to

3 commit f¡aud.
4 A. I have no idea. I have my opinions of the

5 work that Morgan Stanley did, but I have no idea if
6 they conspired to commit fraud.
7 MR. MOSCATO: Just answer the specific
8 question-

9 THEWTINESS: No, I do not.

10 BY MR. CIARE:
11 Q. Atrd no, you dont have an opinion, or oo, you
12 do not believe that Morgan Stanley conspired with
13 Sunbeam to commit fraud?
14 MR. MOSCATO: I think he said be didnt have

15 an opinion.

16 TIIE WIftIESS: I don't have an opinion.
17 BY MR. CI.ARE:
18 Q. Okay. Do you have any evidence or
19 information in your mind that Morgan Stanley coospired

20 with Sunbeam to commit fraud?
MR. MOSCATO: I'm sorry.
MR. MARKOWSKI: Objection to the form of the

question.

MR. MOSCATO: I don't understand.

2l
22

23

24

25
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I BYMR. C[.ARE:
2 Q. I asked if you had a belief or an opinion,

3 and you stated that you did not have an opinion or

4 belief.
5 MR. MOSCATO: And youte not happy with that

6 answer?

7 MR. CLARE: No, I'm ñne with that aûswer,

8 but regardless ofwhether or ¡rot you have an

9 opinion or a belief, is there any informatiou in
10 your mind is there any evidence in your mind that

11 there was such a conspiracy between Morgan Stauley

LZ and Sunbeam, q¡ similarly, do you have no view on

L3 that?

14 MR. MARKOWSKI: Object to the fofm of the

15 question. Are you asking him whether any ofthe
16 facts he knows are consistent with that? Is thal

17 what youïe tryiûg to ask?

18 MR. CÍAR"E: No, I'm asking - he says he has

19 no opinion one way on the other on that.

20 THE TWTINESS: I have no idea if they

2L committed fraud. I believe that tbey were

22 reckless and -
23 MR. MOSCATO: Larry, aûswer the question,

24 please.

25 THE WTINESS: I have no idea if they

PqeI'21
1 an affidavit ofany kind?

2 ANo.
3 Q. Is there anything else about those telephone

4 calls that you remember?

5 A. I believe I made a commetrt about the lawsuit

6 that was being filed by Morgan Stailey against Coleman

? with respect to represetrtations about synergies. I
8 think I made a comnent about that.

9 Q. What was your co¡nment about that?

10 A- That I thought it was a silly thing to make

11 ao accusation about, because I never, I never had seen

12 a seller make representation ofcost savings, so Ijust
13 thought that was interesting and oot on point, I guess.

14 Q. Do you have any personal knowledge based on

15 your experience in 1997 or 1998 what represeDtatioûs

16 were made by Coleman to Sunbeem about synergies?

77 A No.
18 Q. So you dont have any firsthand evidence or
L9 comment on that?

20 A No.
21 Q. It was a commenl on the legal theory?
22 A Yes.

23 Q- I want to talk about March 1998, and

24 speciñcally the very beeimfug of March 1998, the

25 first week. The¡e was some testimony about that this

Page L26

1 committed fraud o¡ not. I can't anslver that.

2 MR. MARKOWSKI: That's forthe jury to
3 dècide. I dont know why weTe asking

4 M¡. Bomstein to rule on that.

5 MR. MOSCATO: Larry, you have lo be very
6 disciplined on that. It's getting late in the

7 morning, but answer the specific question that

8 you're being asked, please, all right? Thank you.

9 BYMR.CIARE:
10 Q. Putting aside the question of fraud, let me

Ll ask a more simple question.

12 Do you have any evidence that Morgan Stanley

13 was, intended to deceive Coleman?

14 MR. MARKOIVSKI: Objectto the form of the

15 question. He's testified about the evidence that

L6 he has, and someone else will make a judgment

L1 about its legal sipificance.
18 MR. CLARE: That's fine.
19 TIIE \ilTfNESS: Will you repeatthe question?

20 BY MR. CI-ARE:
27 Q. Do you have any evidence that Morgan 5tanley

22 conspired with Sunbeam to deceive anybody?

23 A No.

24 Q. Did the lawyers representing Coleman ask if
25 you'd be willing to sign any documents, declaration or

Page 128

1 morning.
2 You were in New York working on the offering
3 memorandum for the debenture offering?
4 A lbelievelwas,yes-
5 Q. Mr. Pastrana was i-o Florida doing some post

ó audit work?
7 A Yes.

8 Q. Including ye¡king on tbe comfort letters?

9 ,{ Yes.

10 Q- A¡d was M¡. Pastrana also worki-ng with your
1.1 company to close the books for Sunbeam for Jaouary and

12 February?

13 A No.

L4 Q. As part of Mr. Pastranab work for the bond
15 offering, was one of lhe things be was tasked to look
16 at were sales figures for January and February 1998?

17 .4. Yes.

18 Q. And M¡. Pastrana repoled to you at some

19 point that the January and February 1998 sales figures

20 were lower than lhey were in the previous year,

2l cnnec.?

22 A Yes.

23 Q. Atrd that was the fi¡st time you had heard

24 that information from anyone at Sunbeam?

25 A. Yes.
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Page 129

I Q. Did you know from any source at tbe eod of
2 Jaunry whelher the January '98 sales were lower than

3 the January 97 sales?

4 ,{ No, I don't remembcr speeifieally"

5 Q. Did in that time period Sunbeam close its

6 books every month so that January sales would have been

7 available separate from February?

8 A. I believe they were, yes.

9 Q. So lanuary 1998 figures would have been

10 available at some point in February?

11 À Yes.

t2 Q- Ard the February sales would have been

13 available at some point in early March?

14 A- Yes.

15 Q. A¡d I rh¡nk you said you believed this was in

16 the first week of March 1998 that you heard this aboul

l7 lanuary and February 1998?

18 r4. Might have been the second one week. I'm not

19 lO0perc€ntsure.

20 Q. lf we bad a calendar from Marcb 1998, would
21 that help you in placingthe date?

22 ,{ Probably not
23 Q. You discussed witb Mr. Pastrana that

24 Sunbeam's lower year-over-year sales performance should

ã be disclosed to Morgan Stanley, correcî?

Page l3l
I A. Rigbt.

2 Q. And Morgan Stanley persomel were there?

3 A. Rigbl
4 Q" Was there any eonsideration given to you

5 informing Morgan Stanley there and then during the

ó drafting session?

? MR. MARKOWSKI: Coosiderationby whom?

8 BY MR. CI-{RE:
9 Q. By you, Mr. Bornstein.

10 A. No. The question was rever asked of me,

1l Q. Was that discussed with Mr. Harlow or
l2 \th. Gluck whether that might be one way to communicate
13 this i¡formation to Morgan $ranlgy!
14 MR.MOSCATO: Thequestionwaswhetheryou
15 discussed that with M¡. Harlow and Mr. Gluck
16 TIIE WTINESS: No.

17 BYMR. CIARE:
18 Q. Was there any discussion about how this
19 information should be disclosed to Morgan $ranley!
20 MR. MOSCATO: Objection, f rhink he answered

2l that a couple of questions ago, but go ahead.

22 THE WTINESS: That t[e company should

23 disclose it to them.

24 BY MR. CT.ARE:

25 Q. When you say the company, you're referring to

Page 130

1 A- Say that again.

2 Q. Did you discuss with Mr- Pastrana whether

3 Su¡beam's lower year-over-year sates performance needed

4 to be disclosed to Morgatr $t¡nley?
5 A I don't rec¿ll specifically talking to

6 Mr. Pastrana about tbal.

7 Q. But you do ¡emember rqlking to Mr. Hadow
8 about it?

9 A I remember talking to M¡. tlarlow that the

10 company should be disclosíng it to Morgan Stanley, yes.

11 Q. And you also had a cooversation with

12 Mr. Gluck about that?

13 .{ Yes.

14 Q. And those conversations took place within a

15 day or two of you ñrst leaming rhis ioformation from

16 M¡. Pastrana?

l7 A. Yes.

18 Q. Now you were in New York at the time working

19 on the bond offering?

20 A Yes.

2L Q, And you were ¡¡s¡s rÃ/s¡king with
22 representatives ftom Morgan Stanley?

23 A Yes.

24 Q. Aûd you were at Global Finencial Press

25 attending drafting sessioos?

Page 132

t Sunbeam?

2 A* Sunbeam.

3 Q. So it was your view and M¡. Harlow's view
4 that Sunbeam needed to disclose this information to

5 Morgan Stanley?

6 A. Yeah, to be honest with you, I'm not

7 100 perceot swe tbey were aware of it or not, but it
8 was the compaoyb respoosibility to disclose the

9 information-
10 Q. Atrd you and Mr. Harlow communicaled tùat view
1l to Mr. Gluck at Su¡beam?

12 A. Yes.

13 Q. Atrd you communicated to Mr. Gluck that you

14 believed it was Sunbeam's respoosibiLity to communicate
15 this i¡formation to Morgan Stanley?

1ó A. Yes.

17 Q. Did Mr. -- did you tell Mr. Gluck that you,

18 Arthu¡ Andersen, were trot going to tell Morgan Stanley
19 and that you were waiting for Sunbeam to disclose that

20 informatios?
2l MR. MOSCATO: I object to that.

22 Did you say those words to Mr. Gluck?

23 THEWITNESS: No.

24 BY MR. CI.ARE:
25 Q. Did M¡. Gluck -- I'tl withd¡aw that.
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Page 133

1 Was there any discussion with Mr. Harlow or
2 M¡. Gluck wþ6¡ this disclosure would be made to Morgan
3 Stanley?
4 MR. M.ARKOWSKI: By whono?

5 MR. CLARE: By the company.

6 THEWITNESS: Again, I had oo idea if Morgan
7 Stanley knew or didn't tmow. I just know they
8 never asked me the question.

9 BY MR. CI,ARE:
10 Q. But you ard Mr. Ha¡low wanted to assure

11 yourselves that Morgan Stanley had been i¡formed?
LZ A Yes.

13 Q. And you and lvl¡. Harlow told M¡. Gluck that
14 you thought it was the company's responsibility to tell
15 Morgan St-nley?
16 A Yes.

L7 Q. And as part of those conversations, did you
18 or Mr. Harlow express a view as to when the company
19 ought to provide that informatiou to Morgan Stadey?
20 .4- As soon as possible.

2l Q. And did you communicate that to Mr. Gluck?
22 A Yes.

23 Q. You and Mr. Harlow told M¡. Gluck that tùat
24 informatioa should be provided by Sunbeam to Morgan
25 Stadey as sootr as possible?

Page 135

1 A. I believe a draft, I believe a draft of the
2 comfof letter was delivered or it was communicated by
3 either -- I donl remember specifically. I just, like
4 I testified earlier, that when I found out about it, my
5 last thing was having a conversation with Bill Pruitt.
6 The next thing I knew, I was seeing it on TV.
7 Q. You testified a moment ago and then also this
8 morning about a belief that a d¡afi comfort letter was
9 provided to Morgan Stanley on March 17th or

10 thereabouts.

11 Did you personally fax orsend a draft ofthe
12 comfort letter to Morgan Stanley?

13 A. I don't remember.
L4 Q. As you sit here today, do you have any
15 reæollection ofhaving done that?

1é A. Me personally, no.
17 Q. Did anybody tell you ¿t Andersen that they
18 had faxed a copy of the comfort letter, a draft of the
19 comfort letter to Morgan Stanley or its counsel?
20 A. No, I'm not awa¡e of that.
2l Q. A-nd so do you have any personal knowledge as

22 you sit here today whether, that a drañ comfort letter
23 was actually sent to Morgan Stanley or its counsel?
24 A. Prior to March 19th, oo.
25 Q. So as far as you are able to tcstify, the

1 A. I befieve so. 
Page 134

2 Q. Are you able to put a dafe, an approximate
3 one, on that conversation with Mr. Gluck where you
4 communicated that information?
5 A. Maybe March 12th, March l3th.
6 Q. Okay. And did you, did Mr. Gluck - what did
7 Mr. Gluck say about what the company was going to do
8 with this information as far as providing it to Morgan
9 Stanley?

10 A. I dont remember.

11 Q. Did he tell you in words or in substance that
12 he agreed and that the courpany would provide this
13 i¡formatiotr to Morgan Stanley?

14 A. Again, I dont recall.

15 Q. Do you recall, now moving forwa¡d a couple of
16 days, that there was a follow-up discussion with
17 Mr. Gluck about whether this information had been
18 communicated to Morgan Stanley?
19 A. I dont recall.
20 Q. Do you know when, if at all, Sunbeam told
21. Morgan Stanley this information about Janua¡y and
22 February 1998 sales?

23 A. I know they were aware of it March LTth or
24 18th, prior to the press release going out.
25 Q. How do you know that?

Page 13ó

1 fi¡st fime a comfort letter was physically provided to

2 Morgan Stanley or faxed or sent was March 19th, 1998,
3 at Global Fina¡cial Press?

4 ,4. I do recall going through cetain portions of
5 the comfort letter wit! underwriter's co,rnsel as to the

6 form of pieces of it, but I dont recall specifically
7 issuing then a d¡aft comfort letter personally.

8 Q. These recollections that you bave, were these

9 in-person meetings with uuderwriter's counsel?
f0 .4. Yes.

11 Q. During these in-person meetings, did you
12 observe t[at underwriter's couosel had a d¡aft of the

13 comfort lener in front of them?

L4 A I don't recall if they had a draft of othe¡
15 comfort letters that they used as a sample or if it was

16 ours, but there was deñnilsly wordi-og, substantive
17 wording, examples communicated back and forth.
18 Q. But as you sit here today, can you testify
19 from your own personal knowledge that Morgan Stanley or
20 its lawyers were provided with a draft of the

21 March 19th comfot lefter before Ma¡ch 19th?

22 A Prior to the night at the printer, no.

23 Q. And you tesfified about meetings thar you had

24 with underwriter's counsel to go lhrough the languagc.
25 A. Uh huh.
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Page 13?

1 Q. And am I correct that you don't know whether

2 the documents that uûderwriter's counsel bad in front
3 of them were in faci a draft of the March 19th letter
4 or perhaps sample comfort letters f¡om oLher

5 transactions and other companies?

6 You just don't knor¡/ one way or the other?

7 Æ No. Again, the only'\ing I recollect is

8 flrnalÞing the draft lhat night and them having a draft
9 early that nighÇ if not, if not - I dont rec¿ll

10 sooner than me physically being there that a draft was

11 delivered to them.

LZ My point is il wasn't like at five oblock in
13 the morning said here it is. As soon as we got there,

14 they had it, you know, and they were making changes and

15 we made changes on realtime.

16 Q- So you were working on the comfort letter

17 with underw¡i¡s¡þ çprnssl at Global Financial Press

18 the night of the 19th?

19 ,A- Yes.

?Ã Q- These ¡sstings that you described with
21 underwriter's counsel were fhat sysning March 19h, at

22 the print shop?

23 A. As well as previously.

24 Q. Okay. And those a¡e tbe meetings that you're

25 just not sure what documents underw¡iter's counsel had

Page 139

I À I am awa¡e that as I sit here today, that the

2 document with the earoings forecast was p¡ovided to
3 Morgan Stanley the night before the, the n¡ght of the

4 press release going out.

5 Q. When you say the document of an earnings
6 forecast, you're referring to a sales buildup sheet

7 that Mr. Ma¡kowski showed you this morning?

8 d Yes.

9 Q. In the form of document that was marked as

10 CPH Exhibit 121?

1.1 .{ Yes.

12 Q. That form of document?

13 A Yes, I'm aware that that was provided to, or
14 at least represented to me that it was provided to
15 Morgan Stanley.

16 Q. And Mr. Tyree told you that?

t7 .{ No, Mr. FariÂ told me that.

18 Q. So Mr. Fenin informed you that the sales

19 buildup, CPH 121, or a document in that form, was sent

20 to Morgan Stanley the day before the press relcase was

21 issued?

ZZ .A" Idontknowifthedaybeforeorthenight
23 of- That was subsequent to that dght.
24 Q. Is that lhe only information that you have

25 about disclosures that were made by Sunbeam to Morgan

Page 138

1 with them?

2 A- Conect.

3 Q. But you know that that evening at the pri-ut

4 shop, you worked on the draft of tbe comfort letter and

5 il was shared and exchanged -
6 À Yes.

7 Q. - betu/een underwriter's counsel and you?

8 ,4. Conect.

9 Q. Asd I rhink I asked you this, but I ca¡t
10 recall your aoswer.

11 Do you know when, if at all, anybody from
12 Sunbeam told Morgan Stanley about lower yeår-over-year

13 sales?

14 A No,otherthanpriortothepressrelease
15 going out, I'm not aware of any other time.

16 Q. Okay. What information do you have about

17 disclosu¡es that were made by Sunbeam to Morgan Stanley

18 prior to the press release going out?

19 A. I dont.
20 Q. You dont have any information?

2l A No.

22 Q. So from your owû personal knowledge, you

23 dont have any i¡formation about when, if at all,

24 Sunbeam disclosed lower year-over-year sales to Morgan

25 Stanley?

Page 140

1 Staoley about first quarter 1998 sales?

2 MR. MOSCATO: Iln sorry, ca¡ I have the

3 question back?

4 I'm concemed there is a little confusion as

5 the timing here. But I just need to hear the last

6 question.

7 (fhereupon, a potion ofthe record

8 was read by the reponer.)

9 THEWTINESS: Iam,otherthanwhatl
f0 testified ea¡lier that I was told by lvlr. Tyree at

11 the printer that they were informed the night
tZ before about the sales fo¡ecast.

13 BY MR. CI.ARE:
l4 Q. So what Mr. Tyree told you at the pr¡nter was

15 consistent with what M¡. Fanin had told you, that

1ó Sunbeam had provided this information to Morgan Stanley

1? the night before the press release?

l8 MR. MOSCATO: Objertion, that's where the

19 confusion is. lbr not sure he said Fani¡ told him

20 prior to this happening or Fanin told him ¿¡fts¡.

2L TIIE WTINESS: It was after. It was during
22 the restatement work when things, things kind
23 of - I dont remember. I do recall Mr. Fanin

24 specifically drafting a memo ¿¡f, fi¿¡rling 6s this

25 document and afier the fact aod waoted it to g€t
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21

22

23

u
25

hge l4l
I i¡to the files.

2 BY MR. CIARE:
3 Q. And I appreciate tbat. I'm ûot trying to
4 conñrse you on the timing. I just wânt to make sure

5 that I understand that what Mr. Fanin told you was

6 consisent with what Mr. Tyree told you about when
7 Morgan Stanley was provided this bformation by

8 Sunbeam.

9 MR. MARKOWSKI: Object to the form of the

10 question. I thi¡k the ¡ef6¡s¡çs 1e rhis

11 i¡formation ¿¡ this point is kind of detached from
12 what you're referritrg to-

13 MR. CLARE: Okay, let me address that,

14 because I think that point is well taken.

15 BYMR. CI-ARE:

16 Q. Mr. Fani¡ told you that Sunbe¿m provided

17 i¡formation about its January and February 1990 sales

18 to Morgan Stanley the day or night before the press

19 release was issued, correct?

MR. MARKOWSKI: I think you misspoke there in
terms of the date.

TI{E WITNESS: Yes. You said 1990-

MR. CL,ARE: Thânks.

THE WFNESS: I believe so, yes.

Page 143

1 MR. MOSCATO: Can we have the question agai.o

2 then?

3 MR. CI-ARE: læt me rephrase it.
4 MR" MOSCAT0; My client made a distisoion
5 between Tyree's knowledge and Morgan Stanley's
6 knowledge. Iln afraid - listen, wete a neutral
7 pa¡ty here. I just wanr there to be a clean
8 record, and that's why I'm making these

9 objections. Ijustwantclarity. Soifyoucan
10 ask the question again, IU appreciate it.
11 MR CIARE: Sure.

12 BYMRCLARE:
13 Q. tæt me ask it this way and hopefully we can

14 cutthrough it.
15 Do you have any i¡formation from any source
16 that Morgan Stanley or Mr. Tyree or anybody
17 representing Morgan Stanley was advised of Sunbeam's
18 first quarter 1998 sales before the day or the night
19 before the press ¡elease was issued?

20 A No, I'm not aware of anything else.
2l Q. The only information that you have is what
22 you previously testi.fied to about, Mr. Fanh's
23 cooversation with you?

24 À Yes.

25 Q. And wbat Mr. Tyree told you at the pri¡t

Pagel42
I BYMR. CI-ARE:
2 Q. [¿t me make sure lle got the right questioa

3 so we're all on the same page and in the same decade.

4 Mr. Fanitr told you during the restatemetrt

5 investigation that Sunbeam had provided Morgan Stanley

6 with information about January and February 1998 sales

7 the day or night before the press release was issued;

8 is tbat correct?

9 ,¿l. Yes.

10 Q. tud Mr. Tyree told you at the print shop that

11 Morgan Stanley had been informed of that same

12 information the day or night before the press release

13 was issued?

L4 .4,. I believe he was personally. I dont know
15 about Morgan Stanley, but yes, he was.

16 Q. So what Mr- Tyree was telling -- what

17 Mt. Tyree told you about the timing of Morgan Stanley

18 getting this hformation was the sarne as what Mr. Fani¡
19 told you?

20 MR. MARKOWSKI: This information is that

2l . ooe-page sheet, the sales buildup that you are

22 referring to?

23 BY MR. CIARE:
24 Q. How about any information about Sunbeam's

25 January or February sales?
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1 shop?

2 ,¿t- Yes-

3 Q. And in both instances, the timing of those
4 disclosures were the day or night before the press

5 release was issued?

6 ,A" Yes.

7 Q. The press release, and we caû look at it, was
8 dated March 19th, 1998? It is CPH Exhibit --
9 A I have it here, yes, March 19th.
10 Q. Can you estimate for me the number of days
11 prior to the issuance ofthe press release that you
12 informed M¡. Gluck that you believed January and
13 February 1998 sales needed to be disclosed to Morgan
l4 Stanley?

15 A Like I said, March 12rh or March l3th.
16 Q. So five or six days elapsed between this
17 conversalion with Mr. Gluck where you and Mr. Ha¡low
18 spoke with him aod the date that Sunbeam issued the
19 press release, to the best ofyour recollection?
20 .A- Yes.

2L Q. Atrd during that time period, that five or
22 srx4ay period, you were worki.ng with Morgan Stanley
23 and its counsel on the bond offering documents?
24 A. Yes.
25 Q. Aûd you were in New York together?
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1 A- For the most part, yes.

2 Q. And during that five or six-day time perio{
3 am I corect that you never discussed with Morgan
4 Stanley or its counsel Sunbeam's January and

5 February 1998 sales performance?

6 ,4- Not that I recall, no.

7 Q. And it was because you believed it was

8 Sunbeam's responsibility to disclose that information
9 fo Morgan Stanley?

10 A. Or if Morgan Stanley asked the question, I
11 would ¿uËwer it ruthfully.
12 Q. But Morgan Stanley didnt bring it up?

13 .4- Right.
14 Q. And to your knowledge, Sunbeam did not tell
15 Morgan Stanley at any point during that five or six{ay
16 period?
17 MR. MOSCATO: Do you know one way or the

18 other?
19 TIIE WTINESS: I dont know one way or the

20 other if they did or not.
21 BY MR. CI-ARE:
22 Q. But again, the only inforrnation you have

23 about that topic is that Sunbeam i¡forrned Morgan
24. Stanley and John Tyree the day before the press release

25 was issued?

1 Global Financial Press. 
Pagc747

2 Q, Did you attend atry meetings at lhe offÏces of
3 Morgan Stanley?
4 ,{No"
5 Q. \ilere representatives of Morgan Stanley

6 present for those meetings, some of them?

7 A- Yeah, I believe Tyree and there might have

8 been someone else in the first couple, but after that,
9 there wasnï anybody there.

10 Q. So the only person that you remember being
11 preseot at those sessions was John Tyree?

72 A. Yes.

13 Q. Do you remember anything about your
14 conversations with John Tyree during those drafting
15 sessions?

1ó Does anything stick out as having been

1.7 discussed with Mr. Tyree?
18 A The form of the pro forma, financial
19 statements and probably certain disclosu¡es or certain,
20 the way certain things were presented. Specifically I
2| remember talking with Mr. Tyree.
22 Q. Now the pro forma infor¡nation that was put
23 into the offering memorandum, was lhat pro forma
24 informatioo that was prepared by Andersen?
25 A No. It was tbe companyb pro fonnas, but we,
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1 MR. MOSCATO: Do you real,ly want to keep

2 asking the same question over aud over?

3 MR- CLARE: Yeah, I do. I just want to make

4 sure that we're all oo the sâme page.

5 MR. MOSCATO: One lasf time. Answer the

6 question one more time, Iarry.
7 TIIE WTINESS: Can you read that question

8 again.

9 (thereupon, a pofion of the record

l0 was read by the reporter.)

11 THE WTINESS: Yes.

12 BY MR. CT-ARE:

13 Q. ú. Bornstein, we talked about lhese drafting

14 sessions that you attended in New York. How many days

15 were you in New York in that first two- or th¡ee-week

16 period in Ma¡ch 1998, approximately?

L7 ,A. I don't know, probably between four and six

t8 days.

19 Q. And all of the time that you spent there in
20 New York was working on the bond offering documents?

2l A Forthe mostpart,yes.
22 Q. fud where did those meetings take place?

23 A' The preliminary ones took place I believe at

24 Sc¿dden Arps'office, and then the¡e was a" as they

25 further went down the line, I thi.ok they moved over to

Pagc 148

1 we assisled in preparing them.

2 Q. When you say tbe company's, it was Sunbe¿m's

3 pro formas?

4 A Yes.

5 Q. So this morning in response to a question

6 f¡om Mr. Ma¡kowski, and I may have misheard you, I
7 rhink you said that the pro forma information was

8 prepared by Morgan Stânley. And I wanted to ask you

9 about that.

l0 Was any of the pro forma information that you

11 were reviewing prepared by Morgan Stanley?

12 i4. I reviewed pro forma information that

13 included cost savings and synergies that was supplied

14 by a guy named Tyrone Chang from Morgan St¡nley. Those

15 were separate and different ftom pro formas lhal went

16 into lhe bond offering, because the pro formas going

17 irto fhe bond offering were specific to lhe

l8 transaction, and the new debt, those types of things,

19 but dont have anything to do with cost savingsor
20 synergies or any of lhose types of things.

21 Q. The information that you indic¿ted Mr. Chang

22 provided, for what purpose were you reviewing that?

23 A I reviewed it for, if they needed help on the

24 tax lreatment to how to show the tax beneñt. I don't

25 remember anylhing else other lha¡ ¡hat from my review
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L of tbe pro formas.

2 Q. But none of the pro forma i¡formation that

3 was prepared or provided to you by Mr. Chang was put

4 i¡to the offering memo?

5 A. Not that I'm aware of, no.

6 Q. So the pro forma information that you

7 discussed, reviewed and that was ultimately included in
8 the offering memorandum was prepared by Sunbeam?

9 A. Sunbeam, and as well as the other compades
10 that were involved. There was Signature Brands, First

1L Alert, Coleman. They were all involved in preparing

12 the pro formas.

t3 Q. But as far as the infornation that È,etrt itrto

14 the offeri¡g memorandum, you don't have any i¡formation
15 to suggest that Morgan Stanley was involved in
16 preparing those pro forma financial statements?

t7 A, As it relates to the numbers, no, but to the

18 disclosures and the footnotes, yes.

19 Q. Atrd you remember discussing those with Morgan

20 Staûley?

2l A. Yes.

22 Q. And lhere was give and take during those

23 sessions where you discussed with John Tyree, tùe

24 lawyers at Scaddeo, about the narr¿tive of the offering
25 memorandum?

I wouldnt call it frustrated, but unsure iftüey 
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2 did o¡ not.

3 BY MR. CI.,ARE:

4 Q. Okay. .{nd you had reconnnoended that to
5 Mr. Gluck or told Mr. Gluck that you believed Sunbeam

6 should disclose that information to Morgan Stanley?

7 ,4- Yes.

I MR. MARKOWSKI: Isnt that wbere we started

9 about halfan hour ago?

10 BY MR. C[.ARE:
11 Q. Were you frustrated that Sunbeam hadnï
12 followed through on that while you were at these

13 drafting sessions working day and nigbt with the people
14 from Morgan Stanley and so far as you could tell, they
15 didtrI appear to know?
1ó MR. MOSCATO: Iln sorry, I have ro object to
17 that. Thal's, I think that's a real compound
18 question.

19 BY MR. CI,ARE:
20 Q. Okay. Were you frustrared that you couldn't
2L tell whether Morgan Stanley knew this information or
22 not?

23 .ru I said I wasnt frustrated. I just at the
24 tløe found it amazing that it wasnt a topic of
25 conversatioo oftheirs. No one asked the question. I

A
a.
A.
a.
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Yes.

And the disclosures that needed to be made?

Yes.

And during that time everybody was making

suggestions and edits to the document?

,4' Yes.

Q- And tbat was tbe purpose of that six-day lime
period that you believe you \¡/ere i¡ New York was to do

that work on the offering memorandum?

A. Yes.

Q. Now dudtrg thât time you were in New York,
you were aware that Sunbeam's January and February 1998

13 sales were lower tha¡ for the prior time period iu
14 lgg7,correct?
15 A Honestly, I dont remember the tim.iag of it.
16 I believe so, but I'm not certain.

17 Q. Is it fair to say that for at least a portion

18 of those drafting sessions, you were aware of that

19 hformation?
20 A Yes.

2l Q. And were you in any way frustrated that you

22 had this information, but Morgan Stanley did not?

23 MR. MOSCATO: I object to that.

24 You c¿n answer.

25 THE WTINESS: I dont know if I was, I

Pagel52
I wasnl aware if they knew or didnl know. I just know
2 that it *^¡1 ssøsrhing that was discussed.

3 Q. Okay. Did you have any follow-up
4 conversations with Mr. Gluck during that time period
5 about whether Sunbeam had provided that information to
6 Morga-n Stanley?

7 A- I don't recall speciñcally, no.

I MR. MOSCATO: While you're doing tbat, is
9 there atry way we cåtr get a linle air in here?

10 BYMR.CLARE:
11 Q. fud you testified that at some point duriog
12 the same time period, you had a discussion with
13 Mr. Pruitt about the same subjecl matter?

14 .4" Yes.

15 Q. tud during that discussion, Mr. Pruitt made a

16 reference to withlolding the comfo¡t letter if Sunbeam

17 did not disclose this information to Morgæ Statrley?

18 A. I believe t did say that, yes.

19 Q. ls that consistent witb your recollection?
20 A Yes.

2I Q. A¡d you were a pal of that conversation?

22 ,¿l- Yes.

23 Q. Did you agree with M¡. Pruitt that that r,vas

24 an appropriate thing to do if Sunbeam did not disclose
25 the informat¡oo to Morgan Stanley about its January and
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I February 1998 sales?

2 A. Did I have atr opidon? Is that what you

3 said?
4 No, I lefr it up to him.

5 Q. Okay. But you didnT thi¡k it was
6 inappropriate for Mr. Pruitt to reach that conclusion?
7 A. Honestly, I was unaware whether or not
8 Sunbeam had advised Morgan Stanley at that time. I
9 was, my understanding was that they did not.

l0 Q. Your understanding was lhat Sunbeam had uot
L1 advised Morgau Stanley?

12 A. Yes.

13 Q. And your conversation witb Mr. Pruitt was

14 that if that situation wasnt remedied, that Andersen

15 would withhold its comfort letter?

16 A. That's wbat he told me, yes.

17 Q. Some questions this morning abouf an

18 accounting due diligence call that you had with Morgan
19 Stantey during this ti.rre period.

2n A. Yes.

2l Q. You participated in that call?

22 A. Yes.

23 Q. Atrd that was a due diligence call tbat was

24 requested by Morgan Stanley?

25 A. Yes.

Page 155

1 A. That was my understanding, yes.

2 Q. Was there any ¿liscussion with Morgan Stanley

3 about this topic, about whethe¡ Mr. Gluck would be on
4 the call or not?

5 A. Not tbat I recall.

6 Q. Was there any discussion between you and

7 Mr. Harlow about Mr. Gluck's presetrce on the call?
8 A. No.
9 Q. And you had been on other due diligence calls

10 with underwriters where there had been representative
11 from ma.oagement on the phone with you?

12 A. Yes.

73 Q. ln accordance with Andersen's policy?
14 A. Yes.

15 Q. Was it your hope at the time that if
16 Mr. Gluck was on the line with you during this due

17 diligence call that he might take that as an

18 opportunity to tell Morgan Stanley about the company's
19 performance in the fi¡st two months of 1998?
20 A. No. Itn not -- no. That wasnt my hope.
2l Q. Okay. I'm going to show you some of your
22 pnor deposition testimony on this subject and see if
23 that refreshes your recollection about tbat topic and
24 Ill ask you some follow-up questions about it.
25 MR. CI-FIRE: Læt's mark this as Morgan Stanley

F¿ge f54
1 Q. You and Mr. Harlow were the participants for
2 Andenen?

3 A. Yes.

4 Q- Do you recall, as of the date of the

5 accounting due diligence call, whether M¡. Pastrana had

6 already advised you about the January and February 1998

7 sales? Does that help you place in time --
8 A. Yeah, I'm ûot sure. I'm not 100 percent sure

9 that I k¡ew about this on the 12th.

10 Q. Mr. Gluck was on tbe call for Sunbean?

Ll A. Yes.

L2 Q. Was there anybody else on the phone from
13 Sunbeam?

1,4 À Not that I'm aware of, no.

15 Q. Am I correct that you requested Mr. Gluck be

16 on the call?

L7 A. Yes.

18 Q. And why?

19 A. I believe it was an Andersen polþ to have

20 someone preseil from the company on the call or at the

21 meeting.

22 Q. Was it, and this is a standa¡d practice, at

23 least at the time tbat you were at Andersen, to have

24 somebody from the compåny on the call with underwriters

25 n a due diligence situation like this?

1 Exhibit 55. 
Page 15ó

2 (À4S Exhibit No.55 was marked for
3 identification.)
4 TI{E WTTNESS: Okay, where would you like me

5 to look?
6 BY MR. CIARE:
7 Q. I m going to invite your attention to page

I 780 of this transcript.

9 ,A- Can you jusÇ someoue tell me when and where
l0 fhis took place? Which one was this?
11 Q. Sure.

12 MR. MARKOWSKI: We're celebrating rhe thi¡d
13 anniversary of it.
14 THE WTÍNESS: ts it really that long?
15 BY MR. CI.,ARE:

L6 Q. This is a deposition transcript takeu.on
17 Monday, January 15, 2001. Appears to be day ñve of
18 your deposition testimony.

19 A Okay. Where would you like me to turn?
20 Q. Atrd you can read as much it as you'd like to
21 see ifit refreshes your recollection, but specifically
22 I want to i¡vite your attention to page 780 at the top
23 of the page- And it might be helptul if you back up to
24 pageTTSforcontext.
25 .4' Okay.
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1 Q. Have you had an opportuoity to revieìv a few
2 pages of your deposition from January of 2001?

3 MR. MARKOWSKI: I think we should be specific
4 about what potion of this he's --
5 MR. MOSCATO: Now tarry, youVe reviewed it.

6 Now close the transcript.

7 BY MR. CT-ARE:

8 Q. I dont know exactly which pages you reviewed
9 but I invited your attention to pages 778 through 780.

10 ,4- Yes, that's what I read.

11 Q. Okay. A¡d does having reviewed that

12 deposition testimony, does tbat refre.sh your

13 re¿ollecrion ia any way about the sequeuce of events

14 that weþe been discussing; specifically, your
15 conversation with M¡. Gluck about the need to disclose

1.6 this information to Morgal Stanley and the March 12,

17 f998 accounting dus diligenc€ call?

18 A Yes.

L9 Q. Okay. And now testirying from your refreshed
20 recollection, is it correct that you had discussed this

21 issue with M¡- Gluck prior to March t2, 1998?

22 A- Yes.
23 Q. A¡d prior to Ma¡ch 12, 1998, you and

24 Mr. Harlow had informed Mr. Gluck fhat Sunbeamb

25 January and February 1998 sales information needed to

Page 159

I A" No.

2 Q. Aod Mr. Gluck didnl raise it?

3 ANo.
4 Q. And you didnt raise it and M¡. Harlow didnt
5 raise it?

6 A. Corect.
7 Q. Were the answers that you pmvided - strike
I that.

9 Were you answers that you and Mr. Harlow
10 provided on the Ma¡ch 12,1998, accounting due

11 diligeoc¿ call any different because M¡. Gluck was on

12 the li¡e?
L3 A No.

L4 Q. If Mr. Gluck had not been on the linq would
15 you o¡ Mr. Harlow have volunteered inforoation about

16 Sunbeam's first quarter sales performance to date?

L7 MR. MARKOWSKI: May I bave the question back,

18 please.

L9 (fhereupon, a portion ofthe recond

20 was read by the reporter.)
2I MR. MARKOWSKI: Object, calls for -
22 MR. MOSCATO: A¡swer as to yourself.
23 MR. MARKOWSKI: I would objea that it calls
24 for speculation.

25 THE \TTINESS: I ca¡t a¡swer fo¡ Harlow. If
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1 be disclosed to Morgan Stanley?

2 ,A- Yes.

3 Q. A-nd is it corect that at least one of the

4 reasons that you wanted Mr, Gluck on the line for the
5 accounting due diligence call was a hope that he would
6 disclose i¡formation abouf Sunbeam's first quarter

7 performance to Morgan StanJey?

I A. If the question came up, yes.

9 Q. Okay. But it was your view, independent of
10 whether tbe question came up, that Sunbeam bad a

11 responsibility to disclose it to Morgan StaDIey?

12 A. Yes.

13 Q. Aûd was it your hope that independent of
14 whether the questioo came up, that Mr. Gluck might take

15 this opportunity of talking with Morgan Staoley to
16 disclose that i¡formation?
l7 A. I belicve so, yes.

18 Q. Did Mr. Gluck tell Morgan Stanley about

19 Suobeam's January and February 1.998 sales on the

20 March 12, 1998, accouûting ¿us rliligence c¿ll?

2l A. I dont believe so, no.

22 Q. Do you have any recollection of that topic
23 coming up?

24 A No.

25 Q. Morgan Stanley didnl raise it?

Page r60
' asked tbe question, I would have answered it

truthfrrlly. I wouldn't have volurteered anything.
BY MR. CT,ARE:

Q. Because you tho¡rgh1 it was Sunbeam's

responsibility to tell that i¡formation?
A. Yes.

Q. But your willingness or unwillingness to

volunteer tlat information had nothing to do with
whether Mr. Gluck was on the line or not?

A. No.

Q. Were you any less trutbful with Morgan
Stauley because M¡. Gluck was on the phone with you for

13 the March 12, 1998, due diligence call?
L4 A No.

15 Q. lilere you any less candid with Morgan Stanley

16 because Mr. Gluck was on that call?
17 A. No.

18 Q. If Morgan Stanley had asked the question ou

L9 Marcb L2,L998, about Sunbeam's first quarter

20 performance, would you have deferred the response to
21 that question to Mr. Gluck, since he was irn the line?

22 A- I have uo idea what I would have done.

23 Q. But you believed it was Sunbeam's

24 responsibility to provide that info¡mation?
25 .{. Yes.
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1 Q. Was there any discussioû before the March 12,

2 1998, accouating due diligencc call how you or
3 Mr. Harlow would respond if Morgan Stanley asked that
4 question?

5 MR. MARKOWSKI: Any discussion between

6 Mr. Bomstein and Mr. Harlow?

7 MR. CL,ARE: That's conect.

I THE WTINESS: Specifically on that poinl, I
9 donl recall.

10 BY MR. CI.ARE:
11 Q. Even generally?

tZ A No.

13 Q. How about between you and Mr. Harlow or with
14 Mr. Gluck?

75 .¡t. No.

L6 Q. Mr. Bornstein" Iln going to ask you to dig
l7 out CPH Exhibit t23 that we marked and looked at thi¡
18 morning.

19 MR. MOSCATO: lb sorry, which one was 123?

20 MR. CI.ARE: CPH Exhibit 1æ is the July 2nd,
2t 1998.

22 THE WTINESS: This one right on the top.

23 MR. MOSCATO: This one?

24 BY MR. CT.ARE:
25 Q. And Mr. Markowski asked you some questions
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1 out were placed on tbere during the call.

2 Q. Okay.

3 MR. MOSCATO: The items were placed lhere or
4 the crossing out?

5 TIIE WTINESS: a¡s crsssing our.

6 BY MR. CI.ARE:
7 Q. So tbe items, the handwriting of tfie specific

8 items were discussed with you and M¡. Harlow before the

9 call, aod then during the call as issues came up, you

10 crossed them off as they were discussed?

11 A. Some of them. These I recall were important

12 issues tbat I wanted to make sure were discussed.

13 Q. lf there is bandwriting on pages three and

14 four that's not crossed off, does thal mean that they

15 werent discussed on the call or you just didnt cross

16 them off?

L7 A. No, I know that a lot more of these were

18 discussed, but these were items that I wanted to make

19 sure that were discussed by Ha¡low,
20 Q. Now the date of CPH Exhibit 123 is July Znd,

21 1998,conect?

22 A- Yes.

23 Q. Atrd that's the date that you prepared the

24 memo documenting your March 12,L998, accouuting due

25 diligence call?

Page 162

1 about the delay between the date of the call and the

2 date that you started to prepare the memo. Is that

3 conect?
4 .4. Yes.

5 Q. And you can tell me again if lle got this in
ó aoy way wrong, but you said you felt it was important

7 to have a record of what was said during that call.

8 A. Yeah, I thougbt it was more important than,

9 you know, to have ssmsthing other than the

10 contemporaneous documentation from the call.

11 Q. fud that contemporatreous documentation were

12 the handwritten notes that appear on the third and

13 fourth page ofCPH Exhibit 123?

t4 A. Yes.

15 Q. And those notes that were placed on the thi¡d
16 and fourth page of CPH Exhibit 123, some of those Botes

17 were prepared there in advance ofthe call as a result

t8 of discussions between you ald M¡. Ha¡low about how you

19 would respond to the questions?

20 A. Yeah, fhey were all prepared prior. lt was

21 all prepared prior to.

22 Q. That's my ûext question. You anticipated it,
23 wbether a¡y of the handwriting on the third o¡ fourth

24 page of Exhibit 123 was placed there during the call.

25 .4. I thitrk some of tìe items tùat a¡e crossed

Pagc16/.

1 A. Yes.

2 Q. Did you start working on this memo at any

3 point before July 2nd, 1998?
4 A. I dont think so, no.

5 Q. So you did not document your discussions with
6 Morgan Staoley for lhe accounting due diligence call il
7 this memo format at least until July 2nd, 1998?

8 A. Yes.
9 Q. And that was after Mr. Dunlap had been ñred

10 from Sunbeam on June 15, 1998?
11 A. I be[eve so, yes.

12 Q. And after Sunbeam had announced that lhe SEC
13 was investigating its accounting practices on
14 June22¡d,L998?
15 A. Yes.

16 Q. And that was after Sunbeam announced that it
1.7 was delaying an SEC hling relating to the debenture

18 offering?
19 A. Yes.

20 Q. And that was after Sunbeam had announced that
2I its1-997 financial statement should not be relied upon?

22 A. I believe so, yes.

23 Q. That was -
24 A. I think that was June 30.
25 Q. That was June 30?
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1 ,4. Yes.

2 Q. So you did oot begfu lo documeût that

3 conversation with Morgan Stanley until after Sunbeam

4 annou¡ced that its 1997 fïnancial ståtemetrr could ûot

5 be relied upon?

6 A, Yes.

7 MR. MARKOWSKI: Caa I have the question bacþ
I please.

9 (Thereupon, a portion ofthe record

10 was read by the repoler.)
11 MR. MARKOWSKI: I object, mischaracterizes

L2 his prior testimony with respect to this.

13 BY MR. CI-ARE:
14 Q. So you did not begin to document your

15 discussions with Morgan Stanley in memo form until
16 after Sunbeam had annouuced that its 1997 financial

17 statements should aot be relied upon?

18 A. Yes.

19 Q. Same question, after Sunbeam announced that

20 its 1997 financial stateúents may need to be restated"

21 that was also on June 30, 1998-

22 A. I believe so, yes.

23 Q. In drafting your JuIy 2nd, 1998 memo, did you

Z consr¡lt with Mr. Harlow about his recollection of what

25 was said on the call?

1 their entirety aud the responses were as fouoor..P" 
tut

2 Do you see that?

3 A. Yes.

4 Q. Item 4A --
5 A. Yes.

6 Q. Question fou¡ relates to the adequacy of
7 internal controls. Do you see that on the agenda?

8 A. Yes.

9 Q. And tbe response lhat was indicated on your

L0 memo says in parl "No material weaknesses in internal
1l confrols were noted.n

12 Do you see that?

L3 A. Yes.

14 Q. Do you recall Mr. Ha¡low 1çlling Morgan
15 Stanley that no material weaknesses in i¡ternal
16 conlrols were noted by Andersen?

17 ,{ Yes.

1,8 Q. Tbat's consistent with your recollection of
19 the cåll?
2t A- I believe so, y6.
2l Q. Do you remember Morgan Stanley asking that

22 question and Mr. Ha¡low providing that auswer?
23 A. Yes.

24 Q. Number eight asks, nHow aggressive is thc

25 company in its accounti¡g policies?"

Page 16ó

1 A. He reviewed it. I dont specifically
2 remember asking him.

3 Q. So you prepared a draft and Mr. Harlow
4 reviewed it?

5 ,¡u Yes.

6 Q. Do you remember any discussions with
7 Mr. Ha¡low about the draft that you had prepared or any

I changes that he asked to be made to your draft?
9 A. I dont recall, no.

10 Q. What about Mr. Gluck? Did you provide a

11 draft of the July 2nd, L998, memo to Mr. Gluck?
t2 A. No.

13 Q. Why not?

14 A. It was for Arthur Andersen's files.
15 Q. The typewritten memo that's the fi¡st two
16 pages of CPH Exhibit 123, this was your effort to
17 distill from the notes tbe questions that were asked

18 and the responses that were given on the call?
19 A. For the most part, y€s.

20 Q. The third paragraph says, "Attached is the

21 agenda as well as notes from that meeting. Mr. Savori

22 ar.d Mr. Lurie asked the questions and Mr. Harlow
23 provided responses.rl

24 A. Yes.

25 Q. "The questions from the agenda were asked in

Fâgc 168

I Do you see that?

2 .d Yes.

3 Q. There was some tes-:mony this morning about

4 bill and hold aod Encore and EFI, and those items are

5 crossedoff onpagethree.
6 A Right.

7 Q. Do you see that?

8 A. Yes.

9 Q. tooking at your typewritten meno, the
10 response that âpp€ars after item eight, "On a scale of
11 one to len, around a five or six.n

12 Do you see that?

13 ,{. Yes.

14 Q. Do you recall Mr. Ha¡low ranking how
15 aggressive Su¡beam's accounting policies are on a scale

16 ofone to ten?

l7 A. Yes. That's, I ¡66all him addressing

18 initially the issue that way.

19 Q. Okay.

20 .q. Andthengoingintosomeofttedetailwe
21 talked about earlie¡.

22 Q. But it's your recollection that on a scale of
23 one to ten, Mr. Ha¡low told Morgan Srrnley that Sunbeam

24 was about a five or six i¡ terms of the aggressiveness

25 of its accounting policies?
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I .A. Yes.

2 Q. Atrd Mr. Harlow's ranking of the

3 aggressiveness of the accounting policies were parl of
4 the same conversation when he was discussing bill and

5 hold, Encore, EPI?

6 A Yes.

7 Q. Item ten on the agenda asks whether any major

8 adjustments were recommended

9 .A- Yes.

10 MR. MOSCATO: Material.

11 MR. CLARE: Thank you, material.

L2 BY MR. CI.,ARE:

13 Q. Item ten on the agenda - my copy says major.

14 THEWTINESS: Material.
15 MR. MOSCATO: Ih sorry. Youte rigbt. My
16 abject apologies.

L7 MR. CI-ARE: That's okay.

18 Tt{E WTINESS: The Morgan Stanley letter

19 requesting the question is major and on my

20 typewrinen it's material.

21 BY MR. CT-ARE:

22 Q. Okay. So just to make sure wete all clear,

23 on page three of CPH Exhibit 123, item teD, lhe

24 question that Morgan Stanley provided to you in writing
25 was whether any major adjustments were recommended.

Page 171

I .d Yes.

2 Q. Do you have an utrderstatrrl¡ng as to why the

3 sheet thal you have he¡e as part of your exhibit says

4 Project One Time, when the projecl name was Project

5 laser?

ó A You'd have to ask the person who put ít

7 together a¡d sent it to me. I have no idea
I Q. That was my question. You dool bave any

9 undersanding of that?

10 À No, no idea

1l Q. I will repres€ût to yoú aûd I can show you

12 the documents that other people who were ou the call -
13 A- Yes.

14 Q. - got an agenda sheet that said tbe word

f5 Project l¡ser -
16 À Really? Intetesting.

l7 Q. - on it, and I watrted to know if you had any

18 explanation for why the doq¡menl lhat was atlached to

f9 CPH 123 ftom your files says Projecr One Time.

2Q A. No.

2l MR. MARKOWSKI: Wüen you represetl, Tom, lhat

22 other people on the call got a different agend4

23 what call are you referring lo, the Arthur
24 Aode¡sen call, or the call with the other

?5 accounting ñros?

Page l7O

1 A Correct.
2 Q. fud in handwriting under that it says, "Not
3 material, Encore or EPI..
4 A Yes.

5 Q. Do you remember discussing that issue with
6 Morgan Stanley; in other words, Andersen's view that

7 the Encore and EPI adjusEnents were not material?

8 A. Yes, I do remember that.

9 Q. Atrd that recollection is in fact recorded on
10 point 10 of your typewritten memo, which says no

11 material adjustnents were recorded?

72 ,â. Yes.

13 Q. Now page three of the Exhibit cPH 123 has a

14 header on it thal says Project One Time accounting due

15 diligence. Do you see that?

16 A Yes-

t7 Q. What does Project One Time refer to?

18 .{ I have no idea.

t9 Q. A¡e you aware that the project name that

20 Sunbeam had given to these acquisitions was Project
21 t ^ser?

22 A- Yeah, I recollected that from something I
23 just looked at earlier, yes.

24 Q. But that's consistent with your recollection
25 from 1998?

Page 172

1 MR. C[,ARE: Itn representiog tle Arthur
2 A¡dersen call. In facl, why dont we just mark

3 those as exhibits and lll ask you about it
4 specifically, the two documents.

5 Tm WTINESS: Okay-

6 MR. CI,ARE: This is 56.

7 (MS Exhibit Nos. 56 and 57 were ma¡ked for
I identificatioo.)
9 THEWTINESS: Okay.

10 BYMR CLARE:
11 Q. Atrd I'm showing you what's been marked as

12 Morgan Slanley Exhibit 56 and Morgan Stanley 57. These

13 are a series of faxes, two faxes from Shani Boone at

14 Morgan Stanley to M¡. Freed at Scadden Arps in
15 Exhib¡t 56 and Mr. Molitor at First Union in 57.

L6 Do you se€ that?

l7 A. Yes.

18 Q. Just looking at Exhibit 56 for a moment, the

19 second page of it is the agenda that M¡. Markowski went

20 througb with you this morning.

2L A" Yes.

22 Q. And it shows a series of accounting due

23 diligencæ calls beeinning at 11:30 a.m. and goiog
2a tbrough start':me of 1:00,

25 A- Yes.
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I Q. And then after that, there are documents, an

2 agenda for those calls --
3 A. Yes.

4 Q. -- that are sirnilar in fornn to the ones that

5 we were just looking at attached to your typewritten
6 memo?

7 A. Yes, similar.
8 Q. Similar in form, but not identical?

9 A. I dont believe identical, but I havenï
L0 proofed them botb.
11 Q. One of the ways i¡ which they are not

12 identical is the header on the documents that were sent

13 to Mr. Freed and Mr. Moliter say Product [:ser
1.4 accounting due diligence, and the agenda that is

15 attached to your July 2nd memo says Project One Time.
16 A. Yes.

l7 Q. Do you see that?

18 A. Yes.
19 Q. And there are other differences in the agenda

20 a¡e that are, speak for themselves.

2l A. Yes.
22 Q. A¡d do you have any explanation for why your

23 agetda was different than other participants in the
24 call?

25 A. No. It would only be speculation.

Page f75.

L con¡ection with the telephone call.

2 MR. CLARE: Okay. Well, Ill show that

3 through differeot witoesses, aod well take that

4 up not on Mr" Bornstein's -¡me.

5 TIIE WITNBSS: I have oo idea.

6 BY MR. CIARE:
7 Q. Do you rec¿ll - youdonl have any

8 explanation for that discrepancy as you sit here today?

9 A. No.
10 Q. I want to go back to yourJuly 2nd, 1998,

11 memo for a moment.

12 Question 16on the agenda asks the question,

13 nCompany is conservative and leans to frrll disclosure,n

14 question mark. Do you see that?

15 ,4- Yes.

16 Q. Atrd your handwritten ûote says yes, and it's
17 circled. Do you see that?

18 ,4. Yes.

19 Q. On July 2nd, 19 -- l'm sorry, new question.

20 On Marcb 12,t998, did you or Mr. Harlow tell
21 Morgau Stanley tbat Sunbeam was conservative and leans

22 toward full disclosure?

23 A. As it relates to their financial statements,

?A yes.

25 Q. Okay. Is there a distinction there? Did you

Page 174

1 Q. But you dont have any explanation for the

2 discrepancy between the agenda that Fi¡st Union and

3 Scadden Arps had and the agenda that's attached to your

4 July 2nd --

5 A. No.

6 Q. -- 98 memo?

7 MR. MARKOWSKI: I think youVe essumed

3 ss¡ething that you havent proved yet at this
9 point in time, which is the agenda used in 56 and

10 57 was in fact tbe agenda used by those othcr
11 parties in connection with the call as opposed to
12 a d¡afr of what was ultimately seDt to
13 Mr. Bornstein and to Mr. Harlow.
14 MR. CIARE: All Ih trying to do is
15 understand whether Mr. Bornstein has any

16 i¡formation about that, and he has told me -- and

l7 coÍect me if I'm wrong - that you dont have any

18 understanding or explanation for why others that

19 v/ere on the call had a dilferent agenda than lhe

20 one attached to your July 2nd.

2l MR. MARKOWSKI: Well, that's the fact I'm

ZZ saying, I'm objecting to on the ground it assumes

23 facts not in evidence. You havent shown thaf the

24 documents attached to 56 and 57 were in fact the

25 agendas used by Scadden or by First Union in

Page f7ó
1 make any discussion with Morgan Stanley about ways in
2 which Sunbeam was trot conservative and leaned towards

3 full disclosure on the c¿ll?
4 .A- No, not that I\n awa¡e of.

5 Q. So the question was asked the company is

6 conservative and leans to full disclosure, and the

7 answer that you and M¡. Harlow gave \ras yes.

8 .4. I believe as it relates to the ñnancial
9 statements is what we were talking äbout.

10 Q. Okay. Bul did you say that, do you have a

11 recollecrion ofsaying that on tbe call?
12 A. No,Idonl.
13 Q. ADd in fact, your typewritten memo
14 6smsrializing the answers that were given to Morgan

15 Stanley answers the question yes?

16 A. Yes.

ll Q. fud that's consistent with your recollection
18 of what was said on the cål-l?

19 A Yes.
20 MR. CL,ARE: We need to take a short break to
2t change the videotape.

?2 TI{E VIDEOGRAPHER: We are now goirg off
23 videotape ûumber two. We.ll be back on videotape

24 number three- The time on tbe monitor is
25 1:30 p.m.
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Page lTl
I (Discussion held offthe record.)

2 THE VIDEOGRAPHER: We a¡e oow back on video

3 record. This is tape number tfuee. The time on

4 the monitor" 1:31 p"m"

5 BY MR CI,ARE:

6 Q. Mr. Bornstein, just before the brea& I was

7 asking you about item 16 from your July 2nd, 1998 memo.

8 And th¡s relates to the question that Morgan

9 Stânley asked about whether Sunbe¿m was conservative

10 and leans to full disclosure.

11 On the March 12, L998 accounting due

12 diligence call, did you tell Morgan $tanley that

13 Sunbeam had resisted including disclosures of its bil
14 and hotd sales in ¡ts 1997 10K?

15 ,{. Did we tell Morgan $tanlsy -
16 MR MOSCATO: Iln sorry, repeåt that

17 questioo.

18 Cfhereupor" a portion ofthe record

19 was read by the reporter.)

ZO MR. MOSCATO: A¡swer the question yes or no.

2l Did you?

22 TIIE \ITINRSS: No.

23 BY MR CI-ARE:
24 Q. Did you tell Morgan Stanley on the March 12,

25 L998 call that M¡. Gluck was resistant about disclosirg

Page 179

1 Q. A¡d one of thcm ¡elated to bill and hold

2 sales?

3 A Yes.

4 Q. And one of them relaled to the

5 ¡eclassification of restructuring reserves?

6 .4- Yes.

7 Q. A¡d there were other times that you

8 approached M¡. Gluck about disclosure issues?

9 A- Yes.

10 Q. And during those approaches to Mr. Gluck, in
t1 several of those conversations Mr. Gluck told you to

12 fuck offwben you raised those issues with him?

13 ,{ Yeah, that was pretty cornrnon.
14 Q. Atrd it happeued on a number of occasions

15 when you raised disclosure issues with Mr. Gluck?

16 A Yes.

17 Q- On the March 12,1998, accounting due

18 diligence c¡ll with Morgan $t¡nl6y, did you tell Morgan
19 Stanley i¡ words or in substance that Mr. Gluck bad

20 told you to fuck off when you had ¡aised disclosure
21 issues with him?

22 A No.
23 Q. Now the Ma¡ch 12, f998, telephone
24 oonversation was not the only time that you had an

25 opportunity to talk about Sunbe¡m with Morgan $lanlçy,'

Page 178

1 Sunbeam's bill and hold sales from the first day that
2 you had raised the issue with them until the day that
3 the 10K was filed?
4 A. I òn't know about the time period.

5 Q. BrI you didnt say that to Morgan Stanley?
6 MR. MOSATO: Didyou say those words to
7 Magan Stanley?
8 TT{E WTINES: No, I did not.
9 BYMR.CLARE:
10 a. Didyou say anything like that to Morgan
11 Stanley about Sunbeam's bill and hold disclosu¡es?
t2 A. Nq
13 0. Didyou tell Morgan Stenlsy in words or in
14 substance that Sunbeam had resisted disclosing its
L5 reclassification of restructuring reserves itr
16 connection with its 10K?
17 A. No
18 O. Ard, Mr. Bcrnsteþ IVe read your prior
19 deposition testimony, and there are a series of
20 discussions that a¡e reflected in tbat testimony that t
21 waut to ask you about.

22 Onseveral occasions during your interactions

23 with Sunbeam you approached Mr. Gluck relating to
24 disclosu¡e issues; is tbat correct?
25 A. Yes.

Page f80
1 conect?

2 A- Correct.

3 Q. You had participated in drafting sessions for
4 the offering memo in New Yo¡k?
5 A Yes.
6 Q. And during that session or sessions, did
7 Morgan Stanley ask additioual questions of you about
I Suobeam?

9 A-No.
10 Q. Is there any documeotation of those

11 conversations?
tZ A No.

13 Q. So in the course of preparing the offering
14 memorandum and the back and fofh that occurred, your
15 testimony is that at no point during those discussions

16 did Morgan Stanley ask you for i¡formation about

17 Sunbeam o¡ ils financial statements?

18 À They asked questions, but oothing specific
19 that I can recall.

20 Q. Okay. But they asked you questions duriog
21 those drafting sessions?

22 .A" Right.

23 Q. And there was a give and take in preparing

24 the offerilg memorandum?
25 ,4- Yes.
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Page 181

1 Q. And that give and take related to the subject

2 of Sunbeam?

3 A. Yes.

4 Q. Atrd that how Sunbeam would be described in

5 the offering memorandum that you were collectively
6 working on?

7 A. Yes.

8 Q. March 19, 1998, the meeting you had with
9 Mr. Tyree and others at Global Financial Press, that

10 was another opportunity that you had time to spend with
1L Morgan Stanley?

12 .{. Yes.

13 Q- A¡d how many hours would you say that you

14 spent with Morgan Stanley that eveni-ng?

15 A Ten.
16 Q. And during that evening, did Morgan Stanley

17 and its representatives ask you questions about

18 Sunbeam?

19 A. Yes.

20 Q. Mr. Bornstein, this morning and in prior
21 depositions youVe offered your opinion about Morgan
22 Stanley's due diligence, correct?
23 A Yes.
U Q. fud your opinion is that Morgan Stanley's due
25 ¡liligence in connection with the bond offering is poor?

Page 183

1 amount of due diligence that the company had done on

2 the th¡ee target acquisition companies.

3 Q. Okay. Anything else that forms the basis for
4 your opinion that Morgan Stanley's due diligence was

5 poor?

6 A. No, not that I can think of.
7 Q. Wbat were the simple questions that Morgan
8 Stanley should have asked in your opinion but didn't?
9 A. How is the company doing now? Simple as

10 that.

11 Q. Is that the only one?

72 ,au They probabty should ask more questions on
13 the financial statement. They should have probably
14 asked more detailed questions on bill and hold
L5 hansactions. They probably should have asked a lot
16 more questions on the estimates a¡d the projections
17 that Mr. Dunlap had touted. I forget what they were,
18 but basic questions.

19 Q. rüere alt of the questions that youVe just
Ð identified suggested by the public slatements that
21 Sunbeam had made?

22 A. I donï understand the question.
?i MR. MARKOWSKI: Object to the form.
U BY MR. CIARE:
25 Q. You asked, you said that Morgan Sunley

Page 182

1 A Yes.

2 Q. Can you give me the basis for your belief
3 that Morgan Stanley's due diligence for the bond
4 offering was poor?

5 ,at. Basically that they never asked very simple

6 questions that should have been asked and that, at

7 least my understanding of the people that were

8 involved, which was basically Mr. Tyree, that he was

9 very distrac{ed and had a lot of other things going on

10 and didnt really know what the hell was going on with
11 this deal basically.

12 Q. So youle identified tì.vo reasom why you

13 think Morgan Stanley's due diligence was poor.

t4 Are there any others that you can think of?

15 A. You know, that they were aware that the due

16 diligence, fina¡cial due dil¡gence that was performed

17 by Arthur Andersen & Company of Fint Alert, Signature

18 Brands and Coleman q7¿5 limited at best, and probably,

19 you know, was in a four or ñve{ay period of time.

20 Q. Now you're talking, in your arswer to my last

21 question, youte answering specifically with regard to

22 the due diligence that was performed by Morgan Stanley

23 on the target companies, correct?

24 ,4. I'm not suÍe what Morgan Stanley did on the

25 target companies, but they were aì,vare of the limited

Page 184

I shoutd have asked additional questions about the

2 financial statements, comect?

3 A Yes.
4 Q. And the assumptions that went into the

5 financial statements?

6 A. They should ask some questions on the

7 financial statements, yes.

I Q. These were Sunbeam's audited financial
9 statements that yourre referring to?

10 ,4- Yes.

11 Q. And those financial statements at le¿st for
12 L997 were publicly available?

13 A Yes.
14 Q. You said that Morgan Stanley should have

15 asked some additional questions about bill and hold.
16 A. Yes.

l7 Q. Bill and hold transactions were also publicly
18 disclosed by Sunbeam in its 1997 10K correct?

19 A. Yes.
20 Q. And were there any other questions that you
21 thhk Morgan Stanley should have asked that tbey didnl
22 besidc the ones youVe testilied to?
23 A. Specifrcally, no.
24 Q. Do you have any knowledge or information
25 about the trip that Morgan Stanley made to Sunbeam
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Page 185

t headquarters oû March 4th and 5th to conduct due

2 dihgence?
3 .dl.No.
4 Q. You werent preseût for any of those

5 meetings?

6 .4-No.
7 Q. Did anybody ever report to you what was

8 discussed during that due diligencc meeting?

9 .{. No.
10 Q. Do you have any knowledge or information
11 about Morgan Stanley's bringdown due dilþncæ
12 telephone conference with Sunbeam's management?

13 A I dont recall if I was part of thar I
14 dont believe so.

15 Q. I dont believe you were either, but do you

16 have any knowledge or inforrnation about that?

17 A No.
18 Q. Did anybody report to you what was said or
19 discussed during those telephone calls?
20 A. No.
27 Q. Specifically, the bring-down telephone calls

22 that were done with Sunbeam managemett by Morgan
23 Stanley to conduct due diligence.
24 A No.
25 Q. Do you have any knowledge or information

Page 187

1 diligence process?

2 A. No.

3 Q. Do you have any knowledge or i¡formation

4 about other documenls that Morgan Stanley reviewed as

5 part of the dus diligçoce proces:s?

6 .4-No.
7 Q. And so your opinion about Morgan Stanleyb

8 due rliligeûce is based striAly on your personal

9 interaction witb representatives ftom Morgan Stanley?

10 A Yes.

11 Q. Sodoyouhaveanybasisonewayoranother
12 to evaluate the overall due rt¡tigence oonducted by

13 Morgan Stanley in co¡nection with the bond offering?

.d No.

MR. CIARE: Why donl we break for lunch.

TI{E VIDEOGRAPHER: We are now going offvideo
record. The time on the monilor, L:42 p.m.

(Itereupou, a lu¡rch recess was taken.)

(End of Volume I)
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L about trips that were taken by Morgan Stânley to

2 Sunbeam il September of 1997 to conducl due diligence

3 oo Sunbeam?

4 ANo-
5 Q. Were you present for any of those meetings?

6 A- I dont believe so, no.

7 Q. And nobody has reported to you what was said

8 or discussed during those due diligence meetings?

9 ,4-No.
10 Q- Do you bave any knowledge or information

11 about what doøments Morgan Stanley requested and

12 received from Sunbeam manageoent?

13 A No.

14 Q. Were you involved in communicating either

15 requests from Morgan Stanley to Suobeam matragemeot or

16 communicating those documenls back fmm Sunbeam

17 managemeüt to Morgan Stanley?

18 .A- No.

19 Q. So you don't know ooe way or the other what

20 documents were requested and received by Morgan

21 Stanley?

22 A. No.

23 Q. fue you, do you have any knowledge or

24 information about the documents that were provided to

25 Morgan Stanley by Scadden Arps as p¿ut of the due
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TI{E VIDEOGRAPHEk We are now back on video

reco¡d. The time on the monitor, 2:03 p.m.

CROSS EXAMINATION (Continued)

11 BY MR CI-ARE:
12 Q. Mr. Bomstein, before the break we were

13 talking about your opinions about Morgan Stanley's due

14 diligence. You indicated in responseto oneof rny

15 questions that one of the bases for your opinion was

16 your observation ttat Mr. Tyree was distracted.

l7 Do you have any basis for that other than

18 your personal observation?

19 A During the time period trying to communic¿te

20 with him ¿¡j relk ¡6 him, he was working on another

2l deal I thi¡k at the time, I believe, and it was

22 difñc.tlt to get in touch with him if needed.

23 Q. Othe¡ than the fact that it was difficult to
24 get in touch with M¡. Tyree, do you have any basis for
25 your opinion that he was distracted?
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1 A The lack of knowledge of what I saw of what
2 he knew about the ømpany.
3 Q. But again -
4 A- That' -
5 Q. Please.

6 A That's just my opinion.
7 Q. But you don't know what steps Mr. Tyree took
8 outside of your prqsetrce to obtai¡ i¡formation or
9 knowledge about the company?
10 ,4- No.

11 Q. And do you know whether Mr. Tyree was
12 performing Sunbeam-related duties on some of the
13 occasions when you could not get in touch with him or
14 ou another deal?

15 ,4. No,Ihavenoidea.
16 Q. You dont know one way or the other?
17 ,A- No.
18 Q. I want to switch no$/ to a different topic.
L9 Back in the fi¡st quarter of 1998, you knew
20 that Sunbeam was acquiring the Coleman company,
21 cnne*f?
22 A Yes.
73 Q. And you knew that the acquisition was a stock
ù1 andcashdeal?
25 A" Yes.
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I Q. And by tha! I mean that sunbeam *ould b"t*" 
tt'

2 providing to the owners of Colema¡ cash as a portion of
3 the purchase price and stock as a portion of the

4 purehase price?

5 .4" Yes.

ó Q. Aûd that is Sunbeam sock?
7 .4- Yes.

I Q. And did you know that the acquisitiou

9 required for C-oleman (Parent) Holdings Company which

10 owned a portion of Coleman to receive over 14 million

11 shares ofSunbeam stockas part ofthe purchase price?

12 À Yes.

13 Q. You knew tbat back in the fint quårter of
14 1998?

15 .{. Yes.

16 Q. And did you also know that after the sale had

17 taken place that Coleman (Parent) Holdiags Company

18 would be a signiñcant shareholder of Sunbeam?

19 A. Yes.

20 Q. Were you informed in the fi¡st quarter of
21 1998 by anybody that C¡leman and is corporate parents

22 would be conducting thei¡ own due diligence on Sunbeam?

23 .d I wasnt aware of anYthing, no.

U Q. You were not told anything by the people at

25 Sunbeam that C.oleman or its parent corporations would

Page 195

1 representatives as pal ofthe acquisition transaction?

2 ANo.
3 Q. You were not part of any in-person oeetings

4 with Coleman (Parent) Holdings or any of its

5 representatives for that purpose?

6 .4.No.
7 Q. Any telephone conferences?

I A.No.
9 Q. Were you ever asked lo participate in an

10 accounting due diligence call with Colema¡ (Parent)

11 Holdings like the one that Morgan Staniey bad conduc{ed

12 that you participated in?

13 .ór. Not that I recall.

14 Q. Were you aware that Coleman (Parent) Holdi-ngs

15 was, aod Coleman were being represented in the

16 tra¡saction by Credit Suisse Fint Boston as their

17 investment advisor?

18 ,{ No.

19 Q. Did you have any dealings with CSFB during

ã) the first quarter of 1998?

2l .4" No.

22 Q. Did you receive any inquiries from CSFB

23 during the ñrst quarter of 1998 about Sunberm or its

24 6nancial performance?

25 .A- No.
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1 be conducting due diligence?

2 A. Not that lln aware of, no.

3 Q. Were you ever i¡formed by any source that

4 Morgan Stanley had been tâsked to perform due diligence

5 on behalf of Coleman and its corPorate Parent?

6 ANo.
7 Q. Did you receive any instruclions from Sunbeam

I about any inquiries that you might get from C-oleman

9 (ParenQ Holdings and its corporate parent?

l0 ,{ No.

11 Q. Did anybody ever tell you in words or in

12 substa¡ce not to provide Coleman (Parent) Holdings and

13 its corporate parent with any information that they

14 requested?

15 A No.

16 Q. Did anybody ever instruct you to channel all

17 information for Coleman (Pareot) Holdings through

18 Morgan Stanley?

19 .{ No.

Z0 Q. Do you have a recollection of any inquþ
21 that you received that you understood to be made on

22 behalf of Coleman (Parent) Holdings?

23 .4. No.

24 Q. A¡e you aw¡re of any due diligence that was

25 performed by C-oteman (Parent) Holdings or its

Pagc 196

1 Q. Are you aware of any inquiries that Andersen

2 received, even if you were not personally involved,

3 from anybody representing Coleman (Parent) Holdings?

4 A' Not that l'm aware of.

5 Q. Are you aware of any inquiries from Coleman

6 (Pareot) Holdings on the subject of Sunbeam's bill and

7 hold sales?

8 .4.No.
9 Q. Are you aware of any inquiries from anyone

10 representing Coleman (Parent) Holdings about the bill
1 1 and hold disclosures that were in Suobeam's L997 IOK?

12 A- No.

13 Q. Or whether Sunbeam was engaged i¡ bill and

14 hold sales in the fi¡st quarter of 1998?

15 A No.

16 Q. Or Sunbeam's Early Buy program?

l7 ,A. No.

18 Q. Or the Early Buy program disclosures that

19 were i-D the 1997 10K?

20 A. No.

2l Q. Or the impact of Sunbeam's Early Buy proglam

22 on Sunbeam's fi¡st quarter 1998 sales?

23 A No.

24 Q. Or Suobeam's quarter-todåte sales in the

25 fint quarter of 1998?
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1 A. No.
2 Q. At any point in time?

3 A. No.
4 Q. Are you aw¡ue of any inquiries from anyone

5 representing Coleman (Parent) Holdings after the
6 March 19, 1998, press release about Sunbeam's first
7 quarter performance?

8 A. Can you repeat the question?

9 (Ihereupon, a portion ofthe record

l0 was read by the reporter.)

11 THE WTïNESS: No, not until afrer Mr. Dunlap
t2 was terminated.

13 BY MR. CI.ARE:
14 Q. When you say not until after Mr. Dunlap was

15 terminated, it was at that point that a new matragement
16 te¡m was instatled?
17 A. Yes.

18 Q. And then inquiries were made by the new
19 management team?
20 A. Yes.

27 Q. But limili¡g ourselves to the fi¡st quarter
22 oft998 and inquiries that may have been received from
23 Coleman (Parent) Holdings during the first quarter of
24 t998, are you aware from aoy source of any inquiries
25 that were made by Coleman (Parent) Holdings or any of

Page 199

I Anderseo. Are you broadening the question now?

2 MR. CLARE: No. Any inquiries that

3 Mr. Bornstein is aware of, made to anyone, but
4 specifically within his knowledge.
5 MR. MARKOWSKI: So an inqut y to aoyone, oot
6 specifically to Arthur A¡dersen?

7 MR. CIARE: Conect.

8 TIIE WTTNESS: I'm not aware of anything.

9 BY MR. C[,ARE:
10 Q. In 1998, the ñ-rst quarter, as you prepared

11 to ¿ssist Sunbeam with these acquisitioo transactions,

12 did you have an expectation that Coleman or its
13 corporate parent might want it ask questions of Arthur
14 Andersen?

15 MR. MARKOWSKI: Object to the form of the

16 question.

L7 THE WTTNESS: I thought it was possible, yes.

18 BYMR. CLARE:
19 Q. So that thought did occur to you back in the

20 first quarter of 1998?

2l A Yes.

22 Q. And you testified that youte trot aware of
23 any inquiries that were made to Andersen and certainly
24 not to you from Coleman (Parent) Holdings or its
25 corporate parent?

Page 198

1 its representatives afte¡ the March 19, 98 press

2 release?

3 A. 
-'No.

4 Q. So no ilquiries between March 19, 1998, and
5 theend of the first quarter?

6 MR. MARKOTtrSKI: Objecttothe fonnofthe
7 question.

8 TIIE WTINESS: Not that I'm aware of, no.

9 BY MR. C[,ARE:
10 Q. Are you aware tbat on April 3rd, 1998,

11 Subeam annorrnced that its first quarter 1998 sales
t2 were, had fallen short of the fi¡st quarter 1997? Were
13 you generally aware of that?
t4 A. I believe it was the second press re¡ease. I
15 dont remember specifically what it said.
16 Q. But yourre aware that shortly after the fi¡st
17 quarter, Sunbeam issued a press release like the one I
18 just described?

79 A Yes.

20 Q. Were you aware of any inquiries from Coleman
21 (Parent) Holdings or anyone representing

22 Coleman(Parent)Holdings after that April 3r4 1998

ã press release?

U MR. MARKOWSKI: I want to make sure wehe
?5 clear here. YouVe been focusing on inquiries of

Pagc 200

I A. Yes.

2 Q. tn the fi¡st quarter of 1998, did you, were
3 you surprised by the lack of inquiry from Coleman
4 (Parent) Holdings or its corporate parent?

5 A. I'd say yes.

6 Q. And did you form an opinion about the quality
7 of due diligence dooe by C-oleman (Parent) Holdings on
8 Sunbeam in the fi¡st quarter of 1998?

9 MR. MARKOWSKI: Objection,lack of
10 foundation.
1L TI{E WTINESS: I wasnt aware of any that they
12 did, so if you want to repeat the question, I
13 dont know if I nnswered it.
14 BY MR. CI-ARE:
15 Q. Sure. You were surprised that they did¡t do

16 any due diligence, to your knowledge?

L7 MR. MARKOWSKI: Object to the form of tbe

18 question. MischaracterÞcs his ¡n,qwer.

19 THE WTINESS: Yes.
20 BY MR. CI,ARE:
2l Q. lf there had been inquiries that were made by
22 C-oleman, (Parent) Holdings or any of its representatives
23 to Sunbeam -- strike that, withdrawn.
24 If there had been any inquiries made by
25 Coleman (Parent) Holdings or any of its representatives
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I to Andersen about Suobeam, woüld you have expected to

2 be notiñed?

3 ,{. Yes.

4 Q. A¡d because you were the number tfuee person

5 on the Andersen teao advising Sunbeam at the time?

6 A. Yes.

? Q. And because you were the point person for

8 these acquisitioo transactions and working with Morgan

9 Stanley on its due diligence, you and M¡. Harlow?

10 A. We were working for Sunbeam on the due

11 diligeoce, not Morgan StanleY.

12 Q. C-onect, but you were working with Morgan

13 Stanley in responding to their inquiries as Part of
14 thei¡ due dilígence?

1.5 À Yes.

16 Q. And so you would exPect that if there were

1? inquiries f¡om C¡leman (ParenQ Hotdings, that you aod

18 Mr. Harlow would also be involved in those?

19 MR. MARKOWSKI: Objectto theformofthe
20 question.

2L THEWmNESS: I would rhink so, yes.

22 BY MR. CI..ARE:

23 Q. Okay. Based on the total lack of due

24 diligence that you observed from Coleman (Parent)

25 Holrtings, \¡/ould you agree with me that Morgan Stanley's

Page2OS

1 BY MR. CT-ARE:

2 Q. It was more comprehensive than the due

3 diligence performed by Coleman (Parent) Holdings?

4 MR. MARKOWSKI: Same objection.

5 THE WTINESS: I wasnt aware of any due

ó diligence done by Coleman that I was aware of.

7 BY MR. CTARE:
I Q. So Morgan Stanley did due diligence and

9 Coleman (Parent) Holdings did not, from your

10 perspective?
11 MR. IvÍARKOWSKI: Same objection.

L2 TIIE WTINESS: From my perspective, yes-

13 BY MR CI-ARE:
1.4 Q. And you were surprised by the fact that

15 Coleman (Parent) Holdings had not done any due

L6 diligence that had been di¡ected to you?

MR. MOSCATO: Itn not going to make a big

deal ofit. I kind ofhave an objection of
repeating the same question numerous times.

You can answer, [:rry,
TI{E WTINESS: I think I just stated I was

surprised.
BY MR. CIll.RE:

Q. And you were surprised back in the fi¡st
quarter of 1998?

t7
18

19

20
2t
)7
23
24
t<

Pøge2U2

1 due diligencc of Sunbeam was rnore comprehensive than

2 Colema¡ (Parent) Holdings?

3 MR. MARKOWSKI: Object, lack of foundation.

4 BY MR. C[,ARE:

5 Q. From your observation.

6 A From my observalion, Yes.

7 MR. MARKOWSKI: Same objection.

8 BY MR. CTARE:
9 Q. Sorry?

10 ,¿u From where I stood, yes.

11 Q. So from your perspective, Morgao Stanley

12 spent more time conducting due diligence of Sunbeam

13 than C.oleman (Parent) Holdings?

t4 MR. MARKOWSKI: Same objection, lack of

15 foundation.

16 THE WTINESS: From my vantage point, yes.

17 BY MR. CI,ARE:

18 Q. And from your vantage poitrt - and again,

19 that's all I'm asking you about is what you have

20 personal knowledge of * from your vantage point,

21 Morgan Stanley coûducted more comprehensive due

22 diligence than Coleman (Parent) Holdings?

23 MR. MARKOWSKI: Same objecrion-

24 THE WTINESS: I would have to say more. I
25 dont ksow how comprehensive it wÍ¡s, but more.

Page 2{X

1 A. Yes.

2 MR. MOSCATO: Part of my objection goes to

3 the fact that he's a busy man. I really would

4 appreciate it if you ¿re naking poils, just not

5 to belabor lhem.

6 MR. CI-ARE: I understand. I just want to

7 make sure, as you pointed out earlier, that the

8 reoord is clear about Mr. Bornstein's testimony.

9 MR. MOSCATO: I thitrk it's more than clear at

10 this point. Go ahead, Ib sorry to interrupt.

11 MR. CIARE: That's okaY.

12 BY MR. CT-ARE:

13 Q. Have you had experience in other engagements

14 when you were at Andersen in which you were advising

15 the client that was involved in an acquisition?

16 MR. MOSCATO: I'm sorry.

17 BY MR. CLARE:
18 Q. tn other words, besides Sunbeam, wcre you

19 involved i¡ other acquisition transactioos while you

20 were at Andersen?
21 MR. MOSCATO: ls that your question?

22 MR. CL.ARE: Yes.

23 MR. MOSCATO: My objection was to advising

24 the client about an acquisition, because I dont
25 thi.rk there is any testimonY --
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1 MR. CLARE: Thatb fine, I withd¡aw that.

2 MR. MOSCATO: Okay.

3 BY MR, CIARE:
4 Q- Were you involved in auy engagement at

5 Andersen io which Andersen was involved in responding

6 to due diligence inquiries in an acquisition setting

7 besides the Sunbeam one?

8 A Yes.

9 Q. And in those situations, were you involved in

10 receiviag or responding to requests that were made by

11 the party that was investing in Andersen's client?

L2 A Yes.

t3 Q. And were you involved in those other

14 situations in responding to requests from the

15 investor's financial advisors?

L6 ,¿u Yes.

l7 Q. And their lawyers?

18 ,{ Yes.

19 Q. Atrd in those situatioos, you had also met

20 with rhe investing companyrs accouûtaûts?

2L ,Á¡" Yes.

22 Q. But none of that happened in connection with
23 the Sunbeam acquisition of Coleman; is that right?

24 MR. MARKOWSKI: None of what?

25 MR. CL-ARE: None of those items that I just

Page207

1 .4. Yes.

2 Q. Did you think you had done an adequate job of
3 conducting due diligence on Coleman from an accounting

4 perspective?

5 MR. MOSCATO: I object.

6 BYMR. CI.ARE:
7 Q. Did you have a view at the time?

I ,4- I didr't thiok it was adequate, no.

9 Q. A¡d did you inform anybody of your view tùat

10 it was inadequate?

11 A. Tbe people I was traveling with. Yes, the

12 answer is yes.

13 Q. Wbo?

14 A Bob Gluck.

15 Q. So you told --
16 A Janet Kelly, there was another guy there, Bob

17 Tottie, I believe his name was.

18 Q. Was there aoybody from Morgan Stanley preseût

19 at that 6¿sting?

20 A No.
2I Q. D¡d you ever express that view to Morgan

22 Stanley that you thought the due rliligence that had

23 been dooe on Coleman by Sunbeam was inadequate?

U ,A. I believe I probably did, yeah.

25 Q. As you sit here today, do you have a

Page206

1 described.

2 MR. MARKOWSKI: Otiect to the form of the

3 question.
4 THE WTINESS: Ttat's all over the place, the

5 questior¡ ['m sorry.
6 BYMR.CLARE:
? Q. Okay. Did you aæompany -- Iet me withdraw

8 that.
9 Were you involved in conducting due dilþnce

10 on Coleman?

11 A. Yes.
12 Q. And you met with Coleman's outside

L3 accountants as part ofthat due diligence?

14 A Yes.

15 Q. And you asked questioris of thern about

16 Coleman's financial condition?

17 A. Yes.
18 Q. And how many days did you spend doing that

19 with Coleman specifically?
20 A. One.

2L Q. And then you spert one day each with the

22 other acquisition targets?

23 A. Yes.
24 Q. And that was as part of Sunbeam's due

25 diligence on ftleman, that one day of due diligence?

Page 208

1 recollection of when and where and to whom that

2 information was provided at Morgan Stanley?

3 A No, not speci-fically, no.

4 Q. Generally?

5 ANo.
6 Q. So you cant teslify about a particular

7 conversation that you had or a particular document that

8 was w¡itten to communicate that information to Morgan

9 Stanley?

10 À No.

11 Q. I want to switch topics to focus on the day

12 at the print shop.

13 A Okay.

14 Q. Aûd I want to sta¡t where you started earlier

15 this moming about when you were in the hotel room with
16 Mr. Brockelman watchitrg televisioa.

L7 And again, just to be clear, this was

18 March 19, 1998, the day that the press release was

19 issued?

20 A. Yes.

2L Q. fud you were watching television with
22 Mr.Brockelman?
23 A Yes.

24 Q. And it was a report on CNBC?

25 À I believe so, yeah.
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1 Q. And your recoüec'tiot is it was a text

2 crawler oû the bottom of the screen?

3 A. Yes.

4 Q. It was trot a news report with a live

5 interview or a news person that was communicating this

6 i¡formation, to the best of your recollection?

7 A- Yeah, I think I do ¡emember alive

8 conversation on it, but I'm not 100 percent sure.

9 Q. And you re¡¿ll tbat the news report indicated

10 that the fhst quarter 1998 sales might not meet

11 analysts'expectations? That was part of the news

12 report that you remember hearing?

f 3 A. Honestly, I just remember early morning

14 release Sunbeam's sales reports, sales a¡e going to be

15 below expectations. I doo't remember anything specific

16 about it.
17 Q. That was my question, was whether you

18 remcmber whether the statement in the press release

19 about first quarter 1997 sales was part of the report

20 tbat you saw.

2I A. I dont remember.

22 Q. You dont remember one way or the other?

23 A. No.
U Q. Was there any mention of Morgan Stanley in

25 the press release, the press report that you saw oû

Page 21 t
I d Yes.

2 Q. So this news report oo CNBC was nof the ñ¡st

3 time you were hearing that informatioo?

4 MR. MARKOWSKI: I'm going to object. He said

5 he cant remember whether the information about

6 tbe ñrst quarter of 97 was part of the

7 announcement.
g MR. CTARE: Atrd I dido,t ¡51 him abour that.

9 MR. MARKOWSKI: Could you read the question

10 back, please.

11 MR. CLARE: Fair enough. Now I understand

12 your objection, Bob, Iln sorry.

13 BY MR. CI.ARE:
14 Q. Was Mr. Brockelman preseo¡ when you called

15 Mr. Hartow to ask him about the, what had happened?

16 ,dt. Yes.

17 Q. About the press release?

18 A Yes.

19 Q. Aûd you said you couldnl remember whether it
20 was M¡. Ha¡low or Mr. Gluck that you ultimately got in

21 touch with from your hotel room?

22 ,A- Yes.

23 Q. Did either Mr. Ha¡low or M¡. Gluck read you

24 the entire press release over the phone?

25 A I donl remember if they did or if I got it

Page 2lO

1 CNBC?
2 A. I dont remember.

3 Q. Do you remember if there were any mention of
4 the debentu¡e offering?
5 ANo.
6 Q. Or the pending acquisitions?
7 A- I dont recall anything, no.

S Q. Was CNBC reporting on the reaction of the

9 stock ûo this news?

10 A I believe so, yeah.

11 Q. And what do you recall was the sûock price

12 thatday?
13 A I thought it went down sipnificantly. I
14 dont remember exactly what it was.

15 Q. Is that all you remember about the press

16 report that you saw?

l7 A. OnTV?
18 Q. Yes.

19 ,4- Yes.

20 Q. And at the time that you saw the press

21 release -- sorry, withdrawn.

22 At the time that you saw the press report on

23 CNBC, you knew from your prior conversation with

24 Mr. Pastrana that Sunbeam sales fo¡ the fi¡st two
25 months of 1998 were lower than the prior year, right?

?age2l2

1 faxed, I dont recall.
2 Q. Did you leam from any source during that

3 phone conversation who had drafted the press release?

4 A Idontremember.
5 Q. During that telephone conversation, was there

6 any discussion about what role, if any, Morgan Stanley

7 had in the decision to issue the press rele¿se or its

8 content?

9 A At the hotel room, no.

10 Q. The fi¡st time you had a discussion on that

11 topic was at the print shop with M¡. Tyree?

12 A. Yes.

1.3 Q. During that initial telephone call that you

14 had in yow hotet room, was there any discussion with
15 É. Harlow or Mr. Gluck about Sunbeam's ability to
16 exceed first quarter 1997 sales?

I7 MR- MARKOWSKI: Could you read that back?

18 (fhereupon, a portion ofthe record

L9 was read by the reporter.)

20 MR. MARKOWSKI: YouTe talking about

2l discussion other thao reading the text of the

22 press release?

23 MR. CL,ARE: That's conect. Any discussion

U abouttheachievability.
25 Tfm WTINESS: Not that ftn awa¡e-
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l BYMR.CIARE:
2 Q. Was there any discussion between you and

3 M¡. Hartow and Mr. Gluck about whether the press

4 release that Sunbeam had issued should be reEacted or
5 withdrawn?
6 ANo.
7 Q. Did you think that the press release should
8 be retracled or withdrawn?
9 A. No.
10 Q. Did you think the press release was false?

11 ,4- No.
12 Q. Did you think the press release was

13 misleading?
L4 A Yes.

15 Q. Did you discuss yow view that the press

L6 release *r" *isls¿rling with either M¡. Ha¡low or
t7 Ml.Gluck?
18 ,4- Again, at the hotel room, talking about the

19 hotel room?
20 Q. Yes, I am.

2l A Not that Iïn aware of.
22 Q. Was there any discussion ¿6eu¡ withholding
23 Andersen's comfort letter as a result of the issuance

24 of the press release, again focusing on the
25 conversation in the hotel room?

Page 215

1 press release was misleading.
2 A. Yes-

3 Q. But you never asked Sunbeam to withdraw or
4 retract the press release, did you?
5 A. No.
6 Q. And you did nol express that suggestion to
7 anybody internally at Sunbeam?

8 A. No.
9 Q. And/or anybody internally at Andersen?
10 A. No.
L1 Q. Or anybody at Morgan Stanley?
12 .A. No.
13 Q. And the reason that you thought it was

14 misleading is because you thought it was aggressive?

15 A. Yes.
16 Q. Is there any other reason that you thought it
17 was misleading?
18 A. The language about the reasorìs for it were I
19 thought misleading.
20 Q. [n what way?
21 A. Just IH have to look at it again, but --
22 Q. [-et's pull it out. It's Exhibit Number 14.

23 A Just the wording, changes in inventory
24 management and order pattems. ITn not really sure
25 exactly how that impacts sales.

Page2l4
I A. Not that I'm aware of, no.

2 Q. TVas there any discussion about what

3 disclosu¡e needed to be made in the offering memorandum

4 of the press release with Mr, Harlow or Mr. Gluck?

5 ,¿l.No.
6 Q. So the fi¡st time that topic was raised was

7 later at the print shop?

8 .A- Yes.

9 Q. Was there a discussios with you and

10 Mr. Harlow and Mr. Gluck about approaching Morgan

11 Stanley with that question?

12 ^4- No,

13 Q. You testified that you did ask Mr. Tyree and

14 Mr. L¡rie about what would be included in the offering

15 memora¡dum,correct?

L6 A. Yeah, I did that myself.

t7 Q. That was oû your own initiative?

18 A Yes.

19 Q. tn other words, prior to that, you had not

20 had a discussion with anybody from A¡dersen about

21 asking that question?

22 ,4- No.

23 Q. Or anybody from Sunbeam?

24 A. No.

25 Q. You stated that you held a view that the

Page216

1 Q- Could that be a reference to Sunbeam's Early
2 Buy program?

3 MR. MARKOWSKI: Object to the form of the
4 question.

5 TIIE WTINESS: I have no idea exactly at this
6 point.
7 BY MR. CT,ARE:

8 Q. But is that the way you understood it?
9 A Yes, and then the whole comment about new

10 products, because I don't believe that at that time ¿¡y
11 of the new products had sipificant sales, the new
12 products that they talked about here.
13 Q. Now you testified earlier that you discussed

14 with Morgan Stanley and the Davis Polk lawyers your
15 belief that you had that the statement in the press

16 release was aggressive, correct?
l7 A Yes.

18 Q. Did you discuss with Morgan Stanley or Davis
19 Polk these additional concerns that you had about the

20 wording of the ¡easons for the softer sales?

21 À I dont remember specifically.
22 Q. As you sit here today, can you recall any
23 discussion that you had with Morgan Stanley or Davis
?.tl Polk about the reasons stated in the press release for
25 the softer sales?
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I ,{.No.
2 Q. Did you discuss that issue with M¡. Gluck or

3 Mr. Harlow in your hotel ¡oom?

4 MR. MARKOWSKI: That issue being the

5 statement made in the press release?

6 MR. CI-ARE: About the reasons, yes.

7 TIIE WTINESS: No.

8 BYMR. CI-ARE:
9 Q. Did you raise that issue with alybody?
10 A The reasons in the press release? I dont
lL remember. I jusq I just remember focusing on the

12 $253 million number that I didnt think that was going

13 to be met and that they should have just left it at

14 lower, it's going to be lower basically.

15 Q. They, Sunbeam should havejustleft it at

16 that?
l7 A. Yeah.

18 Q. Did anyone ever tell you that Morgan Stadey
19 had been involved in drafting the press release?

20 A. Drafting specifically, no, but Tyree
21 meotioned that fhey were involved in the conversation

22 ¡hat led up to the issuance of the release.

23 Q. Wilh regard to the particular wording of the

24 pres release --

25 ,4- Ihaveno idea.

Pagc 219

I ANo.
2 Q. Mr. Tyree didnl tell you?

3 A-No.
4 Q. Or Mr. Gluck or anybody?

5 A.No.
6 Q. I watrt to go back to the discussion that you

7 had witb Mr. Tyree at the print shop. So we're leaving

I your hotel room now, and you and Mr. BrockeLnan go to

9 Global Financial Press.

10 You said that there was a meeting that you

11 had with the individuals present where you disotssed

12 the subscription for the bond offering the fact that

13 itwas oversubscribed? That was the first ¡hing thal

14 you remember when you a¡rived at the Prht shop?

15 À Yeah, I was very surprised it was

16 oversubscribed.

17 Q. Why were you surprised?

18 A Because we just had pretty devastating news

19 about the results of the company and the stock pricc

20 was going down sipificautly and the bonds were

21 oversubscribed and they were convelible bonds into

22 stocks, so I just thought it was i¡onic at best that it
23 was, the bonds were oversubscribed.

24 Q. And did the discussion of the press release

25 and whar should be put in the offering memo about the

Fage 218

r Q. You have no idea what role, if any, Morgan

2 Stanley played in the drafting of the press release

3 from any source?

4 A- Yes.

5 Q. Yes, you have --

6 A. I have no idea.

7 Q. You have no idea, thank you.

8 When was the first time you saw a hard copy

9 of the press release? Was it in your hotel room or at

10 the printer?

I I A I thitrk it was in my hotel room.

12 Q. Were you informed by anyone who had decided

13 to include the statemenl about expecting to exceed 1997

14 first quarter sales in the press release?

15 MR. MARKOWSKI: Could you read that back for

16 me, please?

17 (fhereupoo, a portioû of the record

18 was read by the reporter.)

19 TIIE WTINESS: No.

20 tsY MR CI.ARE:
2l Q. That was the portion of the press release

22 tbat you objected to, correct?

23 A. For the most part, yes.

24 Q. Atrd you dont have any understanding as to

25 who put that clause in the press release?

Pege22O

1 press release come up during that conversation?

2 ANo.
3 Q. When did that issue come up? Did it come up

4 in the cou¡se of working tbrough the offering

5 memorandum in the rtrantrer that you described?

6 A No, I'd say the fißt 15 minutes of the

? conversation we¡e about the surprise of the size of the

8 offering, and then the conversation about what happened

9 the night before aud Dunlap yelling and screaming.

10 The next 15 oinutes were based on what was

11 going to be put in the offering related to the

12 disclosure ofthe press release.

13 Q. Tell me about the conversation with lvfr. Tyree

14 and others about the night before. TelI me ever¡hiog
15 you remember about that discussion.

16 ,4- Just that there was a lot of yelling and

17 screaming, ¿¡d þunl¿p would say, nWho the hell do these

18 guys think they are making us disclose this? We're

L9 going to lose $100 million. They dont koow our

20 business." Those typesof things.

2l Q. So it was your understanding that Mr. Dunlap

22 was reluctant to issue the press release?

23 A. Yes.

24 Q. It was your understanding that Morgan Stanley

25 hrd i¡sisted that Sunbeam issue the press release, is
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I that what Mr. Tyree told you?

2 A- No, nothing about insisting.
3 Q. Or had suggested?

4 .4. tr have no idea who suggested it.
5 Q. Well, what lkn trying to get at is you

6 referenced a statement by Mr.Dunlap, "Who do these

7 guys thtuk they are, making me lose $100,000?"
8 A- I think they were talking about Arthur
9 Andersen.
10 Q. So it was your understanding that Mr. Dunlap

11 was upset with Andersen?

LZ A- Yes.

13 Q. Now lln a little conñrsed, because I thought

14 to your knowledge Andersen had not played any role in
15 the decision to issue the press release or the drafting

16 ofit.
t7 '4. No. The decision was that the information
18 needed to be disclosed to Morgan Stanley and the

19 public, or else they weren't getting that comfort
2O letler-
21 Q. Okay. And so you understood Mr. Dunlap to be

22 upset with Andersen for insisting that it be discloeed

23 to Morgan Stanley?

U A And the public.

25 Q. Aûd the public?

Page723

1 caveat to the $253 million in sales.

2 BYMR.CLARE:
3 Q. And that's the objection that you raised with
4 lvforgan Stanley?

5 ,A. Yes.

6 Q. You did¡t raise any of your other objections

7 about the wording with Morgan Stanley?

8 ,4- I dont ¡emember specifically.
9 Q. You dont remember doing it?
10 ,4- I dont think any of it should be in other

11 than really the facts as they were.
t2 Q. Which was what?
13 ,4. They werent going to make the top nrmber.
14 Q. So you didnt have any objection to that

15 information being disclosed?

16 A No.

L7 Q. You see here on the second page of CPH
18 Exhibit 14 the¡e is a cautionary statement.

19 A Yes.

20 Q. YouTe familiar with those cautionary
21 statements?

22 A- Yes.
23 Q. ln the press release that you saw or¡

24 March 19th, the hard copy that you saw included these

25 cautiona¡y statements?

Page222

1 A. Yes.

2 Q. And it was y_our understanding that unless

3 that ihformation was disclosed to the public, that

4 Andersen would withhold its comfort letter?

5 A. Unless reasonable disclosure was made, yes.

6 Q. And that if reasonable disclosure was made,

7 that Andersen would issue its comfort letter?

8 A. That's my understanding, yes.

9 Q. In terms of the discussion about what polion
10 of the press release ought to be included i¡ the

11 offering memorandum, you didnï have any objection to

12 inclurling the statement that Sunbeam might miss the

13 expectation of rilall Street analysts, did you?

L4 Did you have any objection to including that

15 portion of the press release in the offering
16 memorandum?

17 A. No.
18 Q. Your only objection was the clause that

19 follows that about net sales beiog expected to exceed

20 1997 first quartersale?

2l MR. MARKOWSKI: Objecttotheformofthe
22 question, mischaracterizes what he has said about

?3 his views of various other statements in this.

24 MR. MOSCATO: Well, answer the question.

25 THE WIINESS: My main objection was the

Pzge224

1 A. Yes.

2 Q. And these are akin to the cautionary

3 statements that you wanted to be included in the

4 offering memorandum --

5 A. Yes.

6 Q- -- to accompany the press release disclosu¡e?

7 A. Yes.

I Q. You did¡t have any objection to including
9 those cautionary statemerts in the offering memorandrm?
10 A. No.

11 Q. Did anyone from Morgan Stanley or Davis Polk

12 object to your suggestion that you include cautionary

13 language in the offering memorandum about

L4 forward-looking statemeûts or risk factors?

15 A. Not that l'm aware of, no.

t6 Q. Do you remember anybody resisting that idea?

l7 A. No.

18 Q. You testified that after this initial
19 conversation with Mr. Tyree where you raised these

20 objections, it was Mr. l¡rie who said the press release

21 would be going b verbatim?

22 A. Yes.

23 Q. Did Mr. Tyree say anything during that

24 conversation that you remember?

25 A. No, not specifically.
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I Q. Do you have any rec,ollection of, even without

2 recalling his speciñc words, what his position on that

3 was?

^^Nn5 Q- Did he ever say he disagreed with you?

6 A Idontremember.
7 Q. You don't temember him saying that?

8 ANo.
9 Q. Did you have that impression that he

l0 disagreed with you?

11 A Yes.

12 Q. But you cant recall what it was that he

13 said?

14 A. It was his counsel sitting right oext to him
15 that disagreed with me and he didn't differ his

16 opinion, so --
L7 Q. Did Mr. Lurie explain the reasons for his

18 statement that the press release would go in verbatim?

L9 A That those were the companY's

20 representations.

21. Q. So Mr. Lr¡rie told you that tbese were

22 Sunbeam's representations and that they would be

23 inctuded in Sunbeam's bond offering; is that a fai¡
24 surnmary?

25 A Yes.

Page227

1 Q. Okay. Did, so you didnt ¡hink it was

2 Mr. Tyree's decision to make ultinately?
3 ANo.
4 Q. You testified that there were at least ooe

5 and maybe more lawyers from Scadden Arps present for
6 thisdiscussiou, correct?

7 .¿t. Yes.

I Q. And they were there as lawyers to Sunbeam?

9 A Yes.

10 Q. Did they participate in this discussion?

11 ,{ I do¡I specifically remember.

12 Q. Do you remember aoy of the lawyers from

13 Scadden expressing a view as to yrhat ought to be

14 included in the Recent Development section?

15 ,4. No.

16 Q. Do you remember them agreeing or disagreeing

17 with the objection that you made?

18 A No.

19 Q. Did you solicit their view?

20 .A- Ih pretty sure that I did. I dont remember

21 specifically, though.

22 Q. Do you have an impression about the position

23 that the Scadden lawyers hadon this issue that you

24 werc discussing with Mr. Lurie and Mr. Tyree?

25 A' I think I was the only one in the room that

Page226

1 Q. Did M¡. Lurie express an independent view of
2 whether it ought to be included or not?

3 ,A. He - yes, he said he -- Yes.

4 Q. But he was -- let me put it this way. Did
5 Mr. Lurie communicate to you whether the company

6 believed the press release ought to be included

7 verbatim?

8 .4"No.
9 Q. Did you think Mr. Lurie was the final

10 decision maker as to what would go in the offering

11 memorandum?

12 .A. No, I thougbt it was the company's decision.

13 Q. So you didtrT thirk it was Mr. lnrie?
L4 .4- No.

15 Q. You didnT think it was anybody from Davis

16 Polk?

l7 Á- Anybody could have said the deal's not going

18 througb if we put this in. I mean it's thei¡ decision-

19 Q. My question is different. My question is who

20 was the, who was the final decision maker about what

21 would be i¡cluded in the Recent Development section of
22 the offering memorandum?

23 And I believe your testimony is you believe

24 that it was the company's decision ultimately.

25 À Yeah, I believe so.

PageÐß

1 bad a difference of opinion about what should be in
2 there.
3 Q. So it wasn't just Morgan Stanley and Davis
4 Polk. Your impression was that Sunbeam's lawyers,
5 ScaddeuA¡ps-
6 A, Ys.
7 Q. -- hd the same view?
8 A. Yes.

9 Q. lsthere anything else about that discussion
10 that we havent talked about today --
11 A. No
12 Q. - tht you can recall?
13 A. No
14 Q. At tht point you lefl the room and you went
15 into the pool room?
L6 A. Uhhuh.
t7 Q. Ad you called Mr. Halow?
18 A (Witæss nods head up and down.)
19 Q. Isthat a yes?

20 A- Yes.

2I Q. lh $rrt; the court reporter has to take
22 downyour verbal answers.

23 A Sorr1', I'm eating ice-

24 Q. Ad M¡. Halow conferenced in M¡. Gluck?
25 A Yes.
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1 Q. How long did you talk to Mr. Flarlow before he

2 conferenced in Mr. Gluck?

3 A Ten minutes probably.

4 Q. Do you remember anything that you díscussed

5 with Mr. Harlow specifically before you brought in
6 Mr. Gluck?

7 A- Other than the fact as we discrssed earlier

8 about my opinion ûot to put that in.
9 Q. Mr- Harlow shared your view?
10 A. Yes.

11 Q. And why did you conference in M¡. Gluck?
LZ .A- Togetatrunderstatrdingofthecompanyb,
13 what they believed what should be included, as well as

14 to get more i¡formation on the basis for 6aking the

15 statemeot.

16 Q. Because it was the company's decision about

17 what would be included in the offering memorandum?

18 ,{- Yes.
t9 Q. And that was the reason you weut to the

20 company for that?

2l ,4- Yes.

ZZ Q. Did you and Mr. Harlow attempt to or discuss

23 confereoci¡g in anybody else from Morgan Stanley?
24 A No. They were in the next room- They knew

25 what I was doing, so they knew who I was speaking with.

Page2Sl

1 Q. But you thought M¡. Fanin had -
2 A Yes.

3 Q- -- some additional information on that?

4 A Yes.

5 Q. A¡d was there a consideration or diss¡ssion

6 that the question about what should be included in the

7 offeriag memorandum might have legal implications, and

8 that's why it made sense to bring somebody from
9 Sunbe¡m's legal department into the conve¡sation?
10 A I don1 know what the thought process was, to
11 be honest with you.

LZ Q. Did that thought occur to you?

13 ,A. No, my understanding wæ he was parl of the

14 discr¡ssion in the press release.

15 Q. But did that thought occur to you that the

16 question of what ought to be included in the offering
17 memorandum might have legal implications for Sunbeam

18 and therefore a Sunbeam lawyer needed to be involved in
19 the decision mnking?

20 ,4" Yes.

2l Q. That thought occuned to you that night?
22 A As well as other counsel that were tbere,

23 yes.

24 Q. But again, it was the company's decision
25 about wbat would be included in the otrering

Pagc 230

1 Q- f understatrd that, but you or Mr- Ha¡low

2 didnt suggest to conference in somebody perhaps more

3 senior from Morgan Stanley to discuss this issue?

4 A- Never met anybody more senior from Morgan

5 Stanley so -
6 Q. That was my trext question. Did you know

7 anybody from Morgan Stanley who was working on the deal

8 other than Me Tyree?

9 A" And Tyrone ChÐng, no.

l0 Q. Other thil what you testified lo this

11 moming, do you remember anything about the discussion

12 that you had with Mr. Gluck?

f3 d No.

14 Q. And ú. Ha¡low?

15 ,¡¡" No.

16 Q. Mr.Harlowtoldyouhewasgoingtofollowup
17 with Mr. Fanin?

18 ,4- Yes.

19 Q. Did he say why he was going to follow up with
20 Mr. Fanin?

2L ,{ To discuss the issue and get supporl for the

22 sales estimates.

23 Q. Atrd Mr. Gluck had not been involved in the

24 discussion of the sales estimates lhe night before?

25 A. I have no idea.

1 memorandum, 
*"u'

2 A Yes.

3 Q. And so it would make sense that the company's
4 lawyers were involved in that decision?
5 A Conect.
6 Q. And in fact, later in the eveníng it was the
7 company's lawyers that communicated to you the
8 company's decision to include the press release

9 verbatim, corrcct?
10 A. Yes.
11 Q. tud thatwas either Mr. FaninorMiss Kelly?
12 A I believe it was Miss Kelly to Harlow, Harlow
13 to me.

14 Q. But it was your understanrling that Miss Kelly
L5 was the ultimate decision-maker on including the press
16 release ve¡batim?
77 MR. MARKOTü/SKI: Objection, lack of
18 foundation.
19 THEWTINESS: Mybelief,itwasFanin's
20 decision. It was legal çs¡rnssl, Sunbeam's legal
2l counsel.

22 BY MR. CI-{RE:
23 Q. Sunbeam's legal counsel?

24 A. In-house legal counsel.

25 Q. Just to be clear action, it's your testimony
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I that the final decision ûo include the euti¡e text of
2 the press releåse verbatim in the press release was

3 made by Sunbeam's in-house legal corrnsel?
AAa/¡*

5 MR. MARKOWSKI: Objection to lack of
6 foundation.
7 BY MR. CI..ARE:
I Q. But from your Perspective, that was true?

9 A Yes.

10 Q. You returned to the room with M¡. Brockelma¡
11 and Mr. Tyree and M¡. Lurie and the Scadden lawyers

12 were and you had a side bar conversatiou with
13 Mr. Brockel¡nan?

L4 A Ouside of the room, Yes.

L5 Q. And Mr. Brockel¡nan told you that Mr. Tyree

16 was making derogatory comments to you?

77 .{. Yes.
18 MR. MARKOIVSKI: When you say to you -
19 TIIEWIINESS: Toward me.

20 BY MR.CIARE:
Zl Q. Directed towards you while you were outside

22 of the room?

23 A Yes.
U Q. D¡d M¡. Brockelrnan tell you what he thought

25 Mr. Tyree was upset about?

Page 235

1 A. I dont recall specifically him saying that.

2 Q. Do you recall him saying that in substance?

3 A. Yes.
4 Q. A-frer you eame baek into thc room?

5 A. Yes.
6 Q. And did he elaboraæ on his reasons for that?

7 A. No.
8 Q. Did Mr. Tyree ever indicate to you that it
9 was his decision to make?
10 .A- No.
11 Q. Did he ever say to you, "I donT care what
12 you ttrink, Mr. Bomstein, we're putting it in," in
13 words or ín substance?

74 .A. Fo¡ the most parq yeah, that was the gist of
15 what was being told to me.
16 Q. And did you tell Mr. Tyree that the issue had

17 been submitted to Sunbeamb legal counsel?

18 A He was atw¿ue of that yes.

t9 Q. Because you told him?

20 A Yes.
21 Q. You told him that you had spoken with
22 Nft.Fanin?
23 A. I never spoke to Fanin, but someoue had, yes.

24 Q. You told Mr. Tyree that Andersen had raised
25 the issue with It[¡. Fanin?

Pagc 234

1 A- I think it was the fac{ that he wasnt aware

2 of the results of the sales for the filst two months,

3 where the company was.

4 Q. And it was, was that your sense as well? Did

5 you share that sense that that's what Mr- Tyree was

6 upset about?

7 A. Yes.

S Q. So Mr. Tyree, in using profanity that was

9 di¡ected towards you outside of your presence and then

1O again to you in your presence' it was your sense that

11 he was upset about aot knowing this information soooer?

12 .{ Yes.

13 Q. He wasnT using this profanity in an argument

14 with you over your objection to including tbe text of
15 lhe press release?

16 '{ No-

l7 Q. That wasn't the context of Mr' Tyree's

18 profanity?
19 A Not that I believe.

20 Q- How about raising his voice?

2l A I dont think 56.

22 Q. Did Mr. Tyree ever say to you during that

23 discussion after you had ¡eeotered the room that he

24 betieved that the press release should be included

25 verbatim in the offering memorandum?

PageL36

1 ,4- Yes.

2 Q. And at that point, what happened with regard

3 to this issue? Did everybody sit a¡d wait for --
4 A People kept working and it was several hours

5 later that the decision ñnally came back.

6 Q. So people kept working on other issues

7 related to the offering memorandum?

I A Yes.

9 Q. At that point ¡¡ rime when Mr. Tyree had this

10 discussion with you, no decision had been made about

11 what would be included in the offering memo¡andum?

lZ d C¡nect.
13 Q. During that same discussion with Mr. Tyree,

14 you indicated that he said nAre these guys fucking
15 with me? Are they going to make thei¡ numbers or not?n

16 ls that conect?
17 A Yes.

18 Q. Best of your recollec{ion of what he said?

19 A. Yes.

20 Q. Who did you understand Mr. Tyree to be

21 referring to when he said these guys?

22 A Sunbeam.

23 Q. So he wasnt saying Aadersen? He wasn't

24 refening to Andersen?

25 .4. No.
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1 Q. And he wasnt suggesting that you or
2 Mr. Brockelrnan might be fucking with him about the

3 numbers?

4 A- C-onec1.

5 Q. He seemed to be directing his anger towards
6 Sunbeam in raising this question?

7 A- Yeah. It was these guys, so it wasnt you.

8 Q. Okay. And you understood him to be referring
9 to Sunbeam?

1.0 .{ Yes.

11 Q. Did you - what did you understand him to be

12 asking, less colloquially, when he asked you that

13 question?

14 A If I thought they were goitrg to be able to
15 make tåese numbers.

16 Q. Did you think it was appropriate for him to
17 ask that question?

18 A Yes.

19 Q. Did you think it was legitimate for Mr. Tyree
Ð and Morgan Stanley to want to know that information?
2L A Yes.
22 Q. Did he appear sincere to you in wanting to
23 know thal i¡formation?
U À He seemed very upset and newous about it.
ZS Q. Did he appear to you to be concerned that

Page239

1 A. I thought it was aggressive.

2 Q. But did you think that Sunbeam's managemetrt

3 was lying to Morgan Stanley about its sales objectives?
4 ,4- No.

5 Q. Did you have any basis to suspect that that
6 was the case?

7 A. No.

8 Q. Did Mr. Tyree discuss with you in auy detail
9 the schedule of sales that's been marked at least itr

10 form as CPH Exhibit 121?

11 A No.

LZ Q. Did you have any discussions about these

13 numbe¡s beyond you expressing the view that they were
14 aggressive?

15 .{. I believe I nrentioned tlhat I 'hink they were

16 numbers on a page and they were aggressive at this
17 point i¡ time.

18 Q. Did Mr. Tyree tell you where this document
19 had come from?
20 A. No.
2I Q. Was there any discussion about the fact that
22 Morgat Stanley had spent several hours on the phone the

23 aight before going tbrougb this documeot with Sunbeam's
24 management?

25 A. No.

Pagc 238

1 Sunbeam's maoagement was fucking with him about their
2 abilify to meet the numbe¡s?

3 ,A. He had a concern, yes.

4 Q. And did you think that, in asking that

5 question, Mr. Tyree was being diligent in wanting to
6 fitrd out that information?
7 MR. MOSCATO: I object to that.

8 BY MR. CI,ARE:
9 Q. Did you have an impression about that?

10 A- No. I dont think he was being diligent
11 about it.
12 Q. Bu¡ you thought it was appropriate for him to
13 ask that question?

14 A Sure.

15 Q. And wbat did you tell him in response to that

16 question?

L7 A I told him what I said before. I didn't

18 think - I thought it was a stretch.

19 Q. Did you tell him in words or in substance

20 that Sunbeam was lyi.ng to Morgan Stanley about its

21 sales objeaives for the quarter?

22 A- No.

23 Q. Did you thitrk that Sunbeam was lying to

24 Morgan Stanley about its sales objectives for the

25 quarter?

Page24O

1 Q. Was therc any discussion about the fact that
2 Mr.Uai and several membe¡s of Sunbean's sales team
3 had given a presentation to Morgan Stadey about this
4 documcnt?

5 A. No.

6 Q. Was there any discussion about Sunbeam's
7 confidence in meeting these numbe¡s that are reflected
8 on the buildup, CPH 12f ?
9 . A. Not that I recall.
10 Q. Did Mr. Harlow ever tell you that Mr. Uzzi
11 was very confident about excecding the fi¡st quarter
L2 1997 numbers?

13 A. I believe he did toward later in the night.
14 Q. So later in the evening Mr- Harlow reporled
15 back to you that as a result of his additional
16 inquiries, he had been inforrred that Mr. Uzzi was very
17 confident that Sunbeam would exceed its first qualer
18 1990 sales numbers?

MR. MARKOWSKI: You said 1990 again.
MR. CL,ARE: Okay. I apotogize.

THE WTINESS: I believe thauhe board got
back to Phil. I don't know who he spoke to
specifically. I dont know, I dont think he

spoke to Uzzi directly.

19

20

21
.",

23

24

25
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1 BY MR. CLARE:

2 Q. Okay. Did you provide aûy other response to

3 Mr. Tyree about the sales buildup document except for

4 what you just testified about to say that it was

5 aggressive?

6 MR. MARKOWSKI: Other than what he testified

7 about this morning?

8 MR. CI.ARE: Well, let me ask you that.

9 BYMR.CLARE:
10 Q. Did you tell Mr. Tyree that you believed,

11 having seen this document, that it was even more

12 aggressive for Sunbeam to be projecting these sales?

13 d I donl know about more aggressive, but I, as

14 I testi-6ed to earlier, I said if they are going to

15 make it, they are goíng to nake it legitimately,

16 because Iln going to do additional procedures to ensure

17 that they do.

18 Q. We'¡e going to get to that parl of the

19 conversation in just a second. I just want to focus on

20 CPH Exhibit l2l ar.d the sales buildup sheet.

Zl A- Okay.

22 Q. tæt me know when you have that i¡ front of
23 you.

24 .{ Okay.

?S Q. You testified a moment ago that you told

Pagc243

1 that's CPH 121?

2 A- I dont recall specifically.
3 Q. Do you recall at all discussing that issue

4 with Mr. Tyree?
5 A That it was esc¿lated above where it was

6 before? No.
7 Q. Did you provide Mr. Tyree or any of the Davis

8 Polk lawyers with any information about any of the

9 customers that are listed here ou CPH Exhibit l2l?
10 A No.
11 Q. For example, did you tell Morgan Stanley

12 anything that you or Arthur Andersen knew about

13 potential orde¡s at Wal-Mart?
14 À No.
15 Q. Or past sales to that customer?

16 Â No.
17 Q. Or ordering patterns?

18 A No.
19 Q. Or beods?
20 A No.
2L Q. Did you have this information in your mind
22 about any of the customers that are listed here on CPH

23 Exhibit 1.21?

U A.No.
ZS Q. Did you have any specific information about

Page242

I Mr. Tyree that you believed the numbers on CPH

2 Exhibit 121 were just nr¡rnbers on a page; is that right?

3 A For lack of a better definition, yeah,

4 because fdidnt see support for it.
5 Q. Okay. But you didnt know, Mr. Tyree didnt
6 tell you that he had additional support beyond this

7 document -
8 ,A-No.
9 Q. - from Sunbeam sales force?

10 .{. No.
11 Q. I want to get as close as I can to fhe exact

12 word that you told Mr. Tyree in response to this

document. Can you tell me what your best recollection

is?

A I think IVe already testiñed to that.

Q. Okay. Can you tell me again, please.

,{ That I thought it was aggressive and a bunch

of numbers on a page.

Q. Now this moming, in response to a question

from M¡. Markowski, you testified to a belief that you

had after seeilg this document, that it was evetr more

aggressive.

And I want to know, did you communicate that

belief to Mr. Tyree that your skepticism about the

numbers escalated after having seen the sales buildup

r3
14

15

t6
t7
18

19

20
21,

22

23

vt
25
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I the sales or ordering pattems for these cr¡stomers that

2 night on March 19, 199E?

3 '{-No.
4 MR. MOSCATO: Is it possible to take 30

5 seconds and hunt up acup ofcoffee?

6 MR CI,ARE: Su¡e, lel's go oûllhe record-

7 THEVIDF¡GRAPIIER: Wearenowgoingoffvideo

E record. The time on ahe mon¡tor,3:01 p.m-

9 (fhereupon, a r€cess was taken.)

10 TIIE VIDEOGRAPHER: We a¡e now back oo video

11 record. Thetimeonthemonitoris3:11po.
12 BYMRCIARE:
13 Q. Mr. Bomstein, before the break we were

14 talking about your discussions with Mr. Tyree at the

15 prinl shop on the evening of March 19th.

16 You testified that you told Mr. Tyreæ you

17 were skeptical of Sunbeam's abilities lo exc€ed first

18 quafcr 1997; is thal correct?

19 .d Yes.

20 Q. Other tha¡ the word skeptical, did you use

21 any other word with M¡. Tyree to descn'be your views

22 about the achievability of that sales objective?

23 A. I might have used the word consewative.

24 Q. Inrefeningtoyourselfasaconservative
25 accounønt?
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1 A. I believe so, y6.
2 Q. And did you tell Mr. Tyree in words or in

3 substance that it was impossible for Sunbeam to excced

4 ifs first quarter 1997 sates objective, ofexceeding --

5 let me rephrase.

6 Did you tell Mr. Tyree in words or in

7 substanc¿ that it would be impossible for Sunbeam in

I the fîrst qualer of 1998 to exceed first quarter 1997

9 sales?

10 A. I dont believe I used the word impossible.

11 I think I used the words logistically ditñcult.
12 Q. Okay. So we have skeptical and logistically
13 difficult.
t4 A. I thiok those a¡e the words I used.

15 Q. A¡e there any other words that you used ir
[f talking to Mr. Tyree to describe your view of the

17 achievability of that sales objective?

18 MR. MARKOWSKI: He already -- ¡re you

19 e¡çluding what he already testified to this

20 moming? Just to get h¡m to repeat it as a memory

2L test? Because he testified on this.

22 BY MR.CTARE:
?3 Q. No, Iln asking you whether you remember using

24 any other exact words. Ih asking you for exact words.

25 A. I donT remember the exac{ words, to be

Page247

1 Q. Now when you said you did the math for them,

2 that was basis for your skepticism; is that correct,

3 the gap that existed at that poiot in time between

4 sales to date and the nu¡nber of days left in the

5 quarter? Is that the math that you're refening to?

6 À Yes.

7 Q. And you w€nt through that with Mr. Tyree and

E Mr. Lurie?
9 A Yes.

10 Q. Other than that calculation that you did, let

11 me ask you this. Did you actual.ly physically do it oul

12 on paper with Mr. f¡¡rie aad Mr. Tyree?

13 ,4. No. I did it in my head.

L4 Q. Aûd that's your testimony where you said they

15 would have to ship between l0 and $15 million a day for
16 the rest ofthe quarter?

L7 À Correct.

18 Q. And that was the basis for your statetents to

19 Mr. Tyree and Mr. I-urie about your skepticism?

20 A- That, and IVe been to every location

21 throughout the country and thought it would be

22 difñcult to ship that much product -
23 Q. Okay.

24 .4- - so quickly.
25 Q. Was it based on anythitrg else besides that?

Pagc?.46

I honest with you, so many ye¡rs.

2 Clt"reupoq a cellphone rang.)

3 1\4R- CLARE: Læt's go offthe record.

4 THEVIDEOGRAPHER: Wearenow goingoffthe
5 video record. The time on the monitor is

6 3:12 p.m.

7 (Discussion held off the record.)

I THE VIDEOGRAPIIEk We a¡e now back on video

9 record. The time on the monitor,3:18 p.m.

10 BY MR. CI,ARE:
11 Q. Mr. Bornstein, before the break [ ry¿5 ¿5king

12 you to the best of your ability to tell me the exacl

13 words that you used wíth Mr. Tyree and Mr. L,r¡¡ie in

14 de.scribing your views on the achievability of Sunbeam's

15 objective to exceed first quarter 1997 sales.

L6 And cao you testi$ beyond what you've

17 already totd me that you used the word skeptical and

18 logistically ¡lífficult to describe your exact words?

19 .A. Healthy skepticism. I did the math for them,

?-0 znd I thi¡k I testified to everything else IVe said'

2l Q. As you sit here today, other than just do the

22 math,skepticism or healthy skepticism and logistically

23 difficul! do you remember any of the exact words that

24 you used with Mr. Tyree or with Mr. Lurie?

25 A" No.

Page 248

1 A. No.
2 Q. Hadyoudoneanystudyoranalysisofsales
3 trends at Sunbeam?

4 MR. MOSCATO: You mean like a formal study or
5 analysis or any kind of understanding?

6 MR. CIARE: Any kind of understanding.

7 TIIEWITNESS: Yes.

8 BY MR. CI-AR.E:

9 Q. And what had you done?

10 A. Iust looked at quarterly results and looked

11 atsalesby month-

LZ Q. Did you have an understanding that there was

13 a history at Sunbeam of sales being back-ended at the

14 endofthequarter?
15 MR. MARKOWSKL Objectto the form of the

16 question.

t7 THEWITNESS: There was å recent history,

18 yes.

19 BY MR. CI.,ARE:
20 Q. A¡ uptake of sales i¡ the last few days or

21 weeks ofa quarter?

22 A. Yes.

23 Q. And you knew that on March 19th?

24 .d Yes.

25 Q. Was your skepticism based on anything you
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I knew about a particular customer of Sunbeam's?

2 ANo.
3 Q. You didnt have any additional information
4 about a customer?

5 A-No.
6 Q. Did you know anything, did you have any

7 additional information about the likelihood of the

8 sales coming in based on a palicular custromer or
9 conversation that you had had with a customer?

10 À No.

11 Q. Or with a member of Sunbeem's sales staff?

12 ,A- No.
13 Q. You testified that you told Mr. Tyree and

14 ùfr. Lurie an{ in the Scadden lawyer's presence, that

15 you were goiag to be conducting some additional
16 procedures at the end ofthe quarter, correct?

l7 À Yes.

18 Q. And I believe you said that your statement

19 was sornething to the effect that if they are going to

20 make tåei¡ revenue number, they are going to make it,
21 because Itn going to be sending people out to every

22 shipping dock all over the country at midtright at the

23 end of tbe quarter, correct?
24 A Yes.

?5 Q. Those were the additional procedures that you

Page 251

1 Q. And you meant it when you said it, right?

2 
^. 

Imeant it.
3 Q. And you actually followed through on it?

4 A. Yes.

5 Q. And did anybody from Morgan Stanley or Davis

6 Polk objeÆt to Andersen conducting those additional

7 procedures?

I A. Not that I'm aware of, no.

9 Q. Well, did they say anything to you in
10 response to your statement that you intended to cårry

11 out those additional procedures?

12 A. No, they didnt say a word.

13 Q. But they didnl object?

14 A. No.

15 Q. Do /ou think it would be fair for the people

16 in the room to believe that you were serious about

17 wanting to carry througb oû that statcment?

18 A. I have no idea what they waoted to believe or
19 not.
?n Q. But you said it in a serious way, you werent
21 joking a¡ound?

22 A. Right.
23 Q. Did you, in doing the math witb Mr. Tyree and

24 Mr. t urie, did you ever indicate a particular oumber

25 that you believed could be shipped on a per{ay basis

Page 250

I werc describing?
2 A Yes.

3 Q. And those arc the procedurês that you

4 discussed with Mr. Markowski this morning?

5 A. Yes.

6 Q. What was your intent of teling that to

? Morgan Stanley? tWhy did you tell Morgan Stanley you

8 were going to be doing that?

9 A. Because I was skeptical that they were going

10 to be able to make the numben.
11 Q. fud you wanted to take additional steps to

12 make sure that the first quarter 1998 sales numbers

13 that Sunbearn reporfed were right; is that conea?
L4 A. Yes.

15 Q. And that was due in part to thc pressure thal

16 you believed management was putting on the sales staff
17 to get product out the door?

18 A. Yes, for the most pd, mY decision to do

19 that was made at that point in time because of the way

ã) I was being treated by the people in the room and my

21 conservatism and wanting to make sure thaf it was

22 acínlly going to be achieved.

23 Q. Because you wanted the numbers that Sunbeam

?A rcported at the end of the quarter to be right?

25 A. Yes.

Page 252

1 through the end of the quarter by Sunbeam?

2 ,A-No.
3 Q. fud did you have a particllar number in your

4 mind about how much could be shipped by Sunbeam on a

5 per-day basis through the end oftbe first quarter?

6 ANo.
7 Q. So you didnl say that for the Neosbo

8 facility?
9 A I dont remember specifically talking about

10 any specific facility other than I visiæd I think I
11 specifically listed off the names of the locations I
12 hadvisited.

13 Q. Well, that's why 16 ¿sking you the question,

14 because you testified you told Morgao Stanley that you

15 had been to Neosho.

16 A. Yes.

L7 Q. Did you ever tell Morgan Stanley that the

18 Neosho facility can ooly ship x dollars'worth of
19 product per day?

20 A. No. Specifically, no.

2L Q. Generally?

22 À No.

23 Q. How about the Hattiesburg facility?

U ANo.
25 Q. Did you ever tell aoyone from Morgan Stânley
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I that you believed that only x dollars'worth of product
2 could be shipped from the Hattiesburg facility on a
3 per-day basis?

4 A. No.
5 Q. You testífied that you said that night at the

6 printer that "I hope to God they do make their sales

7 numbers; otherwise, you're all going to get sued."
8 A. Yes.
9 Q. Do you recall that testimony?
10 A Yes.
11 Q. That statement is not documented in your
12 March 31st, 1998, memo.
13 A Conecl.
74 Q. And you previously testified that this was an

15 off-the-cuffconnent that you had made.

16 A Yes.
l7 Q. Do you think the people in the room
18 understood it that way in the context of the discussion
19 thatyou had?

20 A. I have no idea.

21, Q. Is that the way you intended it to be taken,
22 was as an off-the-cuffcomment?
23 .4- Yes.
U Q. Did you really think fhat everybody was going
25 to get sued?

Page 255

1 the slower sales performancc tkough that point in the

2 quarter?

3 ,at. i was surprised that the bond offering was

4 going forward that night, and I made that perfectly

5 clearto people.

6 Q. How did you make that perfectly clear?

7 A- Just surprised how, that the bond offering
8 was continuing to go on and lhat the amount was much

t higher given the recent developments.

10 Q. Okay. But I want to be clea¡.

11 You said you were surprised that the bond

12 offering was going forward because of the announcement

13 that had been made that day.

14 A- Yes.

15 Q. Atrd it was bad news that was announced,

16 correct?

17 A Yes.

18 Q. It was an early waming to thc markets about

19 Sunbeam's fi nancial performance?

20 A Yes.
2l Q. Atrd you were surprised that the pricing and

22 lhe subscription of the bonds had goire as well as it
23 did ln light of that news?

24 .{ Yes.

25 Q. Were you surprised that Sunbeam was

L A. Possibility if the numbers didn't come ,i,*" 
-n

2 yeah.
3 Q. And did you tell anyone at Andersen of your
4 belief that everybody was going to get sued if the
5 numbers didnt come in?

6 Did you discuss that with anyone intemally
7 at Andersen?

8 A. Not before making that comment, no.

9 Q. Horv about afterwards?
10 A. I donï recall specifically.
11 Q. You didnt tell Nfr. Harlow that?

72 A ITn sure at some point in time I did" that I
13 made the comment, but I dont remember specifically.
14 Q. At that point in time, March 19, 1998, did
15 you think it was nec€ssary to delay the bond offering
16 a-s a result of Sunbeam's sales performance to date in
17 the first quafer of 1998?

18 A. In Ma¡ch?
19 Q. Uhhuh.
20 A. What part of March?
2I Q. On March 19th, that night at the print shop.

22 A. No, I didnt know it was a decision that I
23 needed to make, to be honest with you.

24 Q. Did yoq did that thought ever occur to you

25 that the bond offering should be delayed as a result of
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f continuing to go forward with the bond offering?
2 That's a separate question.

3 A Not su¡prised that Sunbeam wris, oo.

4 Q. Were you surprised that Sunbeam decided to

5 cootinue, given the fact that it had a fully subscribed

6 bond offering?
7 A- No, I was surprised that Morgan Stanley was

8 continuiog with il, not Sunbe'm.
9 Q. Did you tell Morgan Stanley that you were

10 surprised they were continuing with it?

11 A. Yes.

12 Q. What did you say?

13 À That I was surprised that things were

14 proceeding the way they were, given what was going on.

15 Q. Okay. Teü me exactly what you told Morgan

16 Staoley in that regard.

17 MR. MOSCATO: If you remember the exacl

18 words, use the exacl words. [f you remember i¡
19 substance, just give the substance.

20 THE WTINESS: That was in the first L5

2L minutes of the conversation, we talked about the

22 oversubscriptions oftbe bonds and what happened

23 that night. I dont know tbe exact words.

24 BY MR. CTARE:
25 Q. But I want to be clear. Your testimony is
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1 that you told Morgan Stanley that the bond offering
2 should be cancelled or delayed in light of the Sunbeam

3 sales situation?
4 ANo.
5 MR. MOSCATO: Iobject.
6 THE WTTNESS: I said I was surprised that it
7 was oontinuing to go on. I never said it should

8 be cancelled or delayed.

9 BY MR. C[-ARE:
10 Q. Did you think it should be cancelled or
11 delayed?

72 MR. MOSCATO: I thought he answered that a

13 couple of minutes ago. I mean you keep getting

74 yourself in this because you ask the same question

15 five times.

16 l:rry, answer the question again, please.

L7 I would really ask you for your sake, if
18 nothing else, not to keep covering the same

19 territory again and again. It's not helpful.
20 BYMR. CIARE:
2l Q. Well, ftn entitled to understand the surprise

22 that you expressed. And I understand and ttn nol" have

23 no intention to ask you more questioos about your

Z surprise that the bond offering was oversubscribed,
25 okay? WeVe covered that.

Page 259

t have an opinion other than being surprised.
2 Q. And as you sit here today, you donl have an

3 opinion one way or the other about whether Morgan
4 Stanley should have delayed or cancelled the bond

5 offering?
6 .4. As I sit here today, my opinion is they
7 should have, yes.

8 Q. trVith the benefit of hindsight.

9 A Yes.

10 Q. As you sat there in the conference room otr

11 March 19, 1998, did you have an opinion as to whether
12 Morgan Stanley should have cancelled or delayed the

13 bond offering?
14 A No.
15 Q. That opinion was formed after Sunbeam

16 imploded?
17 A Yes. That's a good way to put it.
18 Q. Do you need to attend to your --
19 .A. No, Itn okay. Ill do it on the next break.
?ß Q. You testified that you received a telephoûe

21 call later that evening from somebody informing you
22 thata decision had been made to include the press

aj rclease verbatim in the offering memorandum?

U A Yes.
25 Q. Up until that point in time, the group was

Page 258

I .4- Okay.

2 Q. And I understand that you were surprised that

3 the bonds had been priced the lvay they were, right?

4 À Right.

5 Q. And you were surprised that the bond offering
6 had been oversubscribed.
7 ,¡l- Yes.

I Q. Were you surprised that Morgao Stanley had

9 decided to go forward with the bond offering apart from
10 those two poitrts?

11 .{ Yes.

t2 Q. Why were you surprised?
13 A Just was, given that the stock price weot

14 down and the recent antrouncement of the information of
15 the salcs of not meeting their original forecast.

16 Q. So what did you think Morgan $ranley should

17 have done?

18 MR. MOSCATO: Objection. Did you have a

19 feeling as to what Morgan Stanley should do or
m were youjust suqprised?

2l THE WTTNESS: I was just surprised.

22 BY MR. CI.ARE:
23 Q. Did you have a feeling what Morgan Stanley

24 should have done?

25 A No, IVe never sold bonds myself, so I didnt

Pagezfi
1 working on other aspects of the offering memo.

2 A- Yes.

3 Q. You received a telephoae call?
4 .¡l- Yes.

5 Q. And then you came back into the room?

6 A I dont remember if I left the ¡oom or aot.

7 Q. Aûd did you inform those preseot that the

8 decision had been made?

9 A. Yes.

10 Q. tud what did you say?

11 A. That the decision has been made to use the

12 press release verbatim.

13 Q. Atrd did you iqform those present who had made

14 that decision?

15 .4. Yes.

16 Q. tud what did you say?

Li A That it was made by Janet Kelly. I have

18 no -- dont remember if they corroborated that or not

19 directly with them.

20 Q. Was there any other discussion beyond your
21 informing the room about Miss Kelly's decision?

22 .4. Other than to make sure that the

23 fon¡'ard-looking statement i¡fo¡uation was cross

24 referenced.

25 Q. A¡d do you know who physically accomplished
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1 that?

2 lnother words, who put in the

3 forward-looking statement cross referencing that you

4 had asked to be included?

5 .4. I think I pulled the information and gave it
6 to, I thinkTodd Freed was the guy that was taking

7 control of what was getting Put into the printer and

8 taken out.
9 Q. M¡. Freed was atr attorney at Scadden?

10 A. Yes.

11 Q. I¿ter in the morning you siped and delivered

12 a comfort letter to Morgan Stanley?

13 ,4. Yes.

14 Q. Did you disagree with the decision of
15 Andersen to issue a comfort letter in connection with

16 the bond offeriag?
l'l A No.
18 Q. Did you disagree with the decision that was

19 made by Miss Kelly to include the press release

Z) verbatim in the offering memorandum?

21, A I think IVe already said that t disagreed

22 thatit shouldnt have been in there.

23 Q. Was it your understarditrg that your

24 objections to that conclusion had been ovemrled by the

25 company?

Page 263

1 bond offering to go forward.

2 MIL MOSCATO; I dont think there is anything

3 in the record that the bond offering, that that

4 somehow was a prerequisite to the bond offering

5 goiog forward.

6 BYMR CÍ-ARE:

7 Q. Did you uoderstand that Morgan Stanley had

8 requested a comfort letter from Andersen in connection

9 with the bond offering?

l0 ,4- Yes.

11 Q. Did you understand that the offering

12 memorandum would include Sunbe¿m's audited financials?

13 A Yes.

L4 Q. Did you understand that that bond offering

15 memorandum would be registered at some later point in

16 time?

17 A- Portions of it would have.

18 Q. Including the portions that included the

19 audited financials?

20 .{. The audited financials would definitely be

21 included. Ib uot sure about the rest of it.
22 Q. Atrd you knew that evening on, at the prirt
23 shop that Andersen would have to issue iB coosetrt to

24 allow those audited fin¡ncials to be included in that

25 registered memorandum, coned?

Page262

1 .A- Yes.

2 Q. And is that why you were comfortable in
3 issuing the press release, that your objections had

4 been considered and then rejected by the company?

5 MR. MOSCATO: ITn sorry, in issuing the press

6 release?

7 MR. C[,ARE: In issuing the comfort letter.

8 MR. MOSCATO: \ilhy dont you start again?

9 BYMR.CL,ARE:
10 Q. Is that the reason why you were comfortable

11 in issuing the comfort letler, because your objections

12 had been çonsidered by the company and ovem¡led?

13 MR. MOSCATO: I dont understand the

14 question.

15 BYMR. C[.ARE:
16 Q. Herers what ITn getting at.

77 You disagreed with the conclusion of the

18 press release in the offering memorandum. WeVe

L9 covered that.

20 A Yeah.

2l Q. But you signed and delivered a comfort letter

22 lo Morgan Stanley on behalf of Arthur Andersen that

23 allowed the bond offering to go forward.

24 MR. MOSCATO: I object to that.

25 TIIE WTINESS: I don't know if it allowed the

Page264

1. A. Yes.

2 Q. So did you believe that Andersen should have

3 withheld its consent for the offering memorandum to be

4 finalized with the audited financials that night at the

5 print shop?

6 MR. MOSCATO: Objection, he didnl give his

7 consent to this offering memorandum. They just

8 didtr't. So t object. No fouudation to your

9 question.

10 BY MR. CIáRE:
11 Q. You didnt have an objection to giving the

12 comfort letter to Morgan Stanley that evening?

13 A. No.
14 Q. ADd you knew wheu you dclivered the comfort
15 letter to Morgan Stanley that Andersen audited

16 financial statementrs would be included in that offering
17 memo?

18 A. Yes.

t9 Q. A¡d you knew that Andersen's name was going

20 to be used in the offering memorandum as Sunbeam's

21 auditor?

22 A. Yes.

23 Q. And you had looked at those pages that night

24 atthe print shop?

25 A. The audited financials?
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1 Q. Yes.

2 A Yes.

3 Q. And in facl you read tfuough the offering

4 memorandum and made cross preferences, you had been

5 working oû that for the last couple ofdays leading up

6 to that, cofrect?

7 A- Correct, but you're not opining on the

8 i¡formation on the froot of the document.

9 Q. But again, you knew that Andersen's name was

10 in the offering ßemorandum?

11 A Yes.

L2 Q. Atrd you knew that that document was going to

13 be provided to the debenture investors?

\4 ,A. Yes.

15 Q. Atrd you knew that at some later point i,o time

16 portions of that offering memorandum would be

17 registered?

18 A Yes.

19 Q. In fact, you worked on the rcgistration

20 process in June, didnt you?

2l .4- Yes.

ZZ Q. Ard you knew that as Part of the registration
23 procesg Andersen would have to issue ã coosent?

24 A Yes.

25 THE WTTNESS: I need to get this faxed.

Pagc261

1 .{.No.
2 Q. When you lefi the prht shop that night, did

3 you take with you a æpy of the document CPH

4 Exhibit 121 h that form, the buildup that was provided

5 to you?

6 .4. I believe so, yes.

7 Q. And whaÇ if an¡hing, did you do with it
8 after leaving the print shop?

9 A I dont rememberspeciñcally what I didwith
10 ir.

11 Q. Generally.

L2 .4. Put it in a ñle.
t3 Q. Did you discuss it with auybody af Sunbeam?

14 ,{ Idontremember.
15 Q. Did you perform any additional procedures or

16 testing on this document, CPH Exhibit 121?

17 .4- No, not that Ih aware of.
18 Q. Putting aside the documenç did you have any

19 discussions with anybody from Sunbeam after you left
20 the print shop about Sunbeamb ñrst quarter 1998

21 sales?

22 MR. MARKOWSKI: Ever?

?3 MR. CI-ARE: Between Ma¡ch 19th or 20th, 1998,

24 and the end ofthe quarter.

25 THE WITNESS: Yeah.
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1 MR. CI-ARE: Go offthe video record.

2 TIß,VIDEOGRAPHER: Wearenowgoingoffthe
3 video record- The time on the monitor is

4 3:39 p.m.

5 (Disclssion held off the record.)

6 THE VIDEOGRAPHER: We are now back on video

7 tø¡d. The time on the monitor, 3:42 p.m.

8 BYMR CI,ARE:

9 Q. Mr. Bornstein, afrer the last conversation

10 that we discussed, the one where you informed the

11 participans in the room that ûight that a decision had

12 been made about the Recent Development section, did you

13 work amicably with Mr. Tyree foi the rest of the

14 evening?

15 ,4. For the most Part, Yeâh.

L6 Q. There were oo other issues, no other issues

1? that you cÍ¡n recall as you sit here today that came up

18 that night?

19 .A- Tb¡ee oblock in the moming, they wanted to

20 change the way that we put our debits and credits io

21 the pro formas, and I said no. That was the only other

22 issue I know that came up. It just never would have,

23 you know, just never would have gotten done.

24 Q. Other than that, is there anything else that

25 you remember?
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1 BYMR. CLARE:
2 Q. Who did you talk to?

3 A Bob Gluck- I don't remember if it was before

4 o¡ after the end of the quafler, but before anything

5 was released, Al låFever, Iæe GrífEth, Russ Kersh- I
6 believe counsel from Scadden Arps on the Coleman issue,

7 extra nro days of sales before the end of the quarter,

I afewpeople.
9 Q. Specifically in any of those convenations

10 did you disctss your skepticism that Sunbe¿m would

11 exceed is first quarter 1997 sales in the ñ¡st

12 quarterof1998?
13 MR. MARKOWSKT Can you read back the prior

14 question and answer please for me? Sorry,

15 (fhereupon, a portion ofthe re¡ord

16 was read by tbe repoler.)
L7 MR- MARKOWSKI: Now your question was about

18 Sunbeam. Mr. Bomstein gave you an answer that

19 included people other than Sunbeam.

20 Your follow-up question oonoen$ what now,

2l Tom? Sunbeam conversations?

22 MR. CL,ARE: Yes. My follow-up question is

?3 any conversations between March 19tü and the end

U oftbe fi¡st quarter with anyone from Sunbeam

25 about Sunbeam's ability to exceed first quarter
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1 1997 sales.

2 TIIE WITNESS: Not specifically that I can

3 recall between that period of time.

4 The Coleman stuffwe talked about. The sales

5 were probably after March 31st.

6 BY MR. CT-ARE:

7 Q. You are aware that Andersen issued a

8 bring-down letter to Morgan Stanley, and the date of
9 that was Ma¡ch 25th, 1998, conect?

l0 .4- Yes.

L1 Q. fud you looked at that. At any point between

12 the March 19, 1998, comfort letter and the Ma¡ch 25th,

13 1998 comfof letter, did you receive from any source

14 information about Suubeam's progress in making sales?

15 A ldontremember.
16 Q. Do you remember receiving any?

17 A. I dont remember.

18 Q. And tben lll ask the same question between

19 the time of the bring-down comfort letter and the end

20 of the quarter, do you remember receiving any

21 ioformation about Sunbeam's progress and making sales

22 iothe first quafler?

23 A- No, not specifically.
24 Q. Generally?

25 A- I dont remember.

Pegc2Tl

1 any discussions with anyone ûoo Sunbeam before the end

2 of the quarter about tbe pace at which o¡ders were

3 çqming ¡û?

4 Æ Not that lba aware of, no.

5 Q. Or that shipments were being made?

ó A Not that Iln aware of, no.

7 Q. So the oext information that you had about

8 that was not until after the end of lhe quarter and

9 after the additional procedures were done by either of
10 your colleagues to do lhe sales ortofftesting; is tùat

11 right?

12 A Sorry, can you repeat that? Losing my train

13 ofthoughthere.
14 (lhereupon, a portion ofthe record

15 was read by the reporter.)

f6 MR. MOSCATO: What do you mean by that? Whåt

l7 is that?

18 MR CLARE: About Sunbeam, about the amouot

t9 of product that was being shipped by Sunbeam.

20 MR. MARKOIilSKI: Tom, why donl you ask at

2l this poiut a cohesive question so it's clea¡ in

22 the record what you're asking.

23 MR C[.ARE: Sure.

U BY MR CI.ARE:
25 Q. At any point after - let me put it rhis way.

PageZTt

1 Q. During that time period, again, before the

2 end of the first quarter, in any of your conversations

3 with Sunbean, did you ever have ¡hem in words or i¡
4 substance what was the basis for thei¡ expectation that

5 was expressed in the press release about exceeding

6 ñrst quarter 1997 sales?

7 A- This was basically it at the time.

I Q. That was your understanding as to what it
9 was?

10 A Yes.

11 Q. Did you ask anybody from Sunbeam about that

12 document, the document you just indic¿te{ CPH

13 Exhibit 121?

14 .{ Specifically, no, but specifically about

15 sales I know between -- you know, you asked

16 specifically, but generally, you know, we were informed

17 after this they were going to contitrue to do both bill
18 and hold. So there was conversation about that and

19 procedures that needed to be done to ensure that that

20 was in accordance with the rules, and confirmations
21 were going to be signed off, et cetera.

22 Q. And that the bill and hold sales tbat Sunbeam

23 did would be accounted for properly?

U A Correct.

25 Q. But putting aside that question for a moment,

PagcTI2

1 At any point before the end of the first
2 quarter, did you have any other ínformation besides

3 what is reflected here on CPH Exhibit l2l about actual

4 or potential sales by Sunbeam in the fi¡st quarter?

5 A. I think we got information on the bill and

6 hold sales that were going to take placc prior to the

7 end of the quarter.

8 Q. But other than the bill and hold sales, did
9 you have any other information?
10 A. Not that ITn aware of.
11 Q. And when did you first leam that Sunbeam had

12 not in fact exceeded its first quarter 1997 sales in
13 the first quafer of 1998?

t4 A. Wasnt there a second press release that was

15 se¡t out? Does ímyone have a copy of that?

16 Q. Yes, I can show it to you, but was that the

17 first time you were informed?
18 A. I thitrk it was and I believe that -- I dont
19 believe that that press release was shown to Alhur
20 Andersen either, to be honest with you, so I think that

21 was the time that the compôny decided that they werent
22 gong to -- I donl know what they said.

23 MR. MOSCATO: So i¡ answer to his question,

24 the April 3rd press release is the first time you

25 learned that Sunbeam itr fact was ûot going to
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1 exceed in first quarter 1998 its first quarter

2 1997 sales figures?

3 THEWTINESS: Yes.

4 MR. CLARE: Let's mark that press release.

5 (MS Exhibit No.58 was marked for

6 identiñcation.)
7 BY MR. C[-ARE:
I Q. Mr. Bornstein, ['m showing you what's been

9 marked as Exhibit 58. Itb a multi-page document. I
10 recogni"s the fi¡st page is a fax cover sheet that you

11 probably have never seen before-

lZ A No. Can I read it, though?

13 Q. Sure.

14 A I dont want to really read this whole thing,

15 to be honest with you.

16 MR. MOSCATO: Iust answer the question.

t7 Tf{E WIINESS: Whal was the question?

18 MR. MOSCATO: Quickly and succinctly, please-

19 MR. CÍ-ARE: Well, I do waut a complete ansu/er

20 to my questions.

27 MR. MOSCATO: Well, succinaly does imply

22 oompleteness.

23 BY MR. CTARE:
24 Q. Mr. Bornsteio, Ile handed you what's been

25 marked as Morgan Stanley Exhibit 58. Itb a fax cover

Pagc275

1 below first quarter of'97. Do you see that?

2 ,4- Yes.

3 Q. Did you think, did you have a reaction to

4 that figure?
5 A. Yeah. I, I wasnt sure at that point in time

6 if that w¿¡s accurate or not.

7 Q. The ñve percent figure?

8 A. Yes.

9 Q. Why not?

10 A. Because they hadnt closed their books for

1l March yet.

72 Q. Okay. Did you have a reac{ion as to whelher

13 or not you thought that Sunbeam would even be able to

14 gel that close to 97 numbers, given where they were on

15 Ma¡ch 19th when you had these discussions with
16 Mr. Tyree?

t7 A. At what point in time? In April?
18 Q. Yes.

19 A. I didû't know, I didût -- it was the sâme

20 rationale and thought process. I wasnt su¡e until --
21 I wasnt sure whether or not they would or would not.

ZZ Wotks/as s¡ill þsing done.

23 Q. Did you ever get any information as to how
Z close Sunbeem had come at the end of the first quarter

25 to achieving first quarter 1997 sales?

Page274

L sheet. Attached to it is an April 3rd, 1997 press

2 release by Sunbeam. Have you seen that?

3 A Yes.
4 Q. Have you ever seen this enti¡e document

5 before; in other words, with the cover sheet on it?

6 ANo.
7 Q. But you have seen the press release that's

8 attached to it before?

9 A I dont - I remember - I don't remember

10 seeing the press release. I remember hearing or
11 reading the ñrst paragraph about it.
12 Q. What was your reaction to hearing that news?

13 ,4- That these guys were all a bunch of fucking
14 morons. How's that?

15 Q. Which guys are you referring to?

16 A Mostly the people from Sunbeam and their

1.7 attorneys.
18 Q. Because they had issued the prior press

L9 release?

20 A Right, and they did, they had the same

2L moronic caveat again that wele not going to make this

22 number, but they are still going to make this nu¡nber.

23 Q. Was it your understanding that -- withd¡awn.

24 The April 3rd press release reports that

25 Sunbeam sales expected to be approximately 5 percent

Page276

1 ,{- At what point in time?
2 Q. In April of 97.
3 Á- Eventually I did, yes.

4 Q. And do you recall in order of mapitude what

5 percentage they were close to reaching first quarter

6 '97 sales?

7 A- At that point in time, no.

I Q. lvl¡. Bomstein, Iln handing you what we

9 previously rnarked yesterday as Morgan Stanley

10 Exhibit 42 and ask that you take a look at it.
11 Do you recognize.his document?

12 .4- No.
L3 Q. Doyourecog¡izethisfonnofdocument?
L4 A No.
15 Q. Is the signature on the third page over

16 eagagement partner or managet, is that your signature?

L7 A. Yes.
18 Q. So you dont recogrize this docu¡nent at all

L9 or this form of document, what it was used for at

20 Andersen? That's going to be my question.

2l .4- No, I believe it's a docurnent that you sign

22 afte¡ you had a document referenced. Any document

23 where it was issued by Andersen that was needed to be

24 rcterercædby an independent person to make sure that
25 the form of the letter is in accordance with the rules
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1 and the numbers tie back, et celerâ.
2 Q. A¡d does this documenÇ Morgan Sønley 42,

3 appear to be the form for the documentation of those

4 procedures for the comfort letter dated March 19, 1998?

5 A. Appean that way, yes.

6 Q. Do you recall that comfof letter being
7 referenced in the manner that you described?

8 A. I donT remember specifically, no.

9 Q. Do you know who the person is whose initials
10 appear on pages two and apparently performed these

11 procedures?

t2 A. Yes.

13 Q. \ilho is that?

t4 A Her name was Patricia Rich.
15 Q. And did you work with Miss Rich on the
16 March 19th, 98 comfort letter?
L7 A. She referenced it. I donl remember
18 specifically working with her oo it.
19 Q. fud when you say she referenced it, can you

20 describe for those not familía¡ with that procedure

2l what that means?

22 A, You would read the documenÇ make sure it's
23 in accordance with the specific language that's
24 required by -- I dont know what rules they are

25 auymore, to be honest with you, and then to make sure

Page279.

1 A Those are the letters that we tooked at

2 earher that were on Suobeam letterhead issued to

3 Arthur Andersen.

4 Q. And as part of Andenen's work on comfort
5 letters, Andersen requests a management representalion

6 letter for the items that are discussed in the comfort
7 letter; is that correct, at leasl some of them?

8 A. Some of them, yeah.

9 Q. And would A¡dersen be able to issue a comfort
1.0 letter unless it had a management representation
11 letter?

12 In other words, did Andersen procedures allow
13 that, to your knowledge?

14 A. I donl believe so, but I'm nol certain.

15 Q. Have you ever been involved in issuing a

16 comfort letter where there wasnt a managemeot

17 representation letter that would back it up?

18 A. Not that I recall.
19 Q. What role does Andersen have in drafling
20 management representation letters typically?
2L A. They draft quite a bit of it.
22 Q. So the initial draft of a management
23 representation letler is done at Atrdersen, worked oD,

24 and then at some point provided to management for
25 review, approval and signature?

PagcTlS

I that the nu¡nbers tie back to the supporting work papers

2 at Andenen's work.
3 Q. And it was Miss Rich that performed those

4 procedures for the March 19th comfort letter, to the
5 best of your recollection?
6 A Yes, what it says here.
7 Q. Youdonthavearecollectionofworkingwith
I heronthat?
9 ANo.
10 Q. Do you have a recollection of Miss Rich
11 raising any issues with you in her work done
12 referencing the March 19th comfort letter?
13 A I don't recâll one way or the other.
14 Q. On the second page, item number four,
15 procedure states that "If applicable, trace information
1.6 regarding contingencies, litigation or uncertainties to
17 the financial statements and to legal or management
18 representation letters or other source documents in the

19 working papers.n

20 Do you see that?

2l .4- Yes.

22 Q. Is that one of the referencing procedures

23 that you just described?

U A That's wbåt it says here.

25 Q. What's a management representation letter?

Page 280

I A I donT know the procedure, but if itb at

2 Andersen or at the clienf, but yeah.

3 Q. Do you recall that beilg done in connection
4 with these comfort letters and these management

5 representation letters that were in March of 1998 in
6 con¡ection with the bond offering?
? A- I dont recall specifically, but I'm sure

8 that that is what happened.

9 Q. I'm going to hand you the next document that
10 was ma¡ked yesterday as Morgan Stanley Exhibit 43.

11 A Thisisagoodoue.
t2 MR. MOSCATO: Ill give you my copy.
13 THE WITNESS: Keep that for my files- Okay.
14 BY MR CI,ARE:
15 Q. Ile handed you what's been marked as Morgan
16 Stanley Exhibit 43, a document entitled Post Audit
17 Review for Subsequent Material T¡ansactions and Events
18 After the Date of the Auditor's Report.
19 Do you sce that title on the page?

20 A. Yes.

2l Q. A-ûd do you recognize the ha¡dwriting on the

22 bottom of the fi¡st page to be yours?

23 A For the most part, yeah. Phil Harlow, look
24 like he sþed it also.

25 Q. So the¡e is some handwriting and then there
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1 is a signatrue by you and a date?

2 A- Ye¿h, the handwriting is mine.

3 Q. And then there is a signature by lvfr- Harlow?

4 Æ Correet"

5 Q. And the witing there appears to be the date,

6 is that a thre€, is that March 98?

7 A Yes.

8 Q. What is this document and how is it used

9 internally at Andersen?

10 A. It's a checklist that's done to go through

11 their requirements to do a post audit review and allow
12 Andersen to issue a consent to update their opinion.
13 Q. And a document like this and the procedures

14 that a¡e described in this document arc used in
15 connection with -
16 A The registration statement, I think a 133

17 regishation statement, or 33 Act registration
18 statement.
19 Q. It was your understanding in Ma¡ch of 98
ã) that the Sunbeam convertible debeuture offering would
21 be registered in that way?

22 A Eventually, yes.

23 Q. And did you prepare or mark on this document

24 in March of 1998 in anticipation of that work on the

25 registration?
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I Q. Is that the date that you would have made

2 that notation on the document?

3 ,au I dont know what I, if I reviewed it the

4 same day or not.

5 Q. Would this document have to be completed

6 under Andersenb i¡ternal procedures before a comfort

7 letter like the one on March 19th could be issued to

8 Morgan Stanley?

9 A" The form mig[t not necessarily have to be

10 filled out, but lhe work should have been done.

11 Q. Sothatrheseproceduresfhataredescribed

12 here in Morgan Sønley Exhibit 43 would need to be

13 oompleted in March of 1998 before the offering
14 oemorandum could be completed?

15 MRMOSCATO: Theofferingmemorandumorthe
16 comfort letter?

17 BY MR. CT.ARE:

18 Q. Well, let's start with the comfort letter.

19 Before the comfort lener could be issued?

20 A Yes.

2L Q. fud before the offering memorand¡rm would be

22 finahzeÅ?

23 .4. Idontrecallspecificallyaboutlbat
U Q. Your bandwriting here indicates that the post

25 audit work and 4P187 work was done in its entirety as
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I ÀNo.
2 Q. The handwriting at the bottom of the first
3 page, can you read that as best you cao for me?

4 A Says, "No consent required on sectioo 144

5 offering; however, PAR," which 6gens poSt audit review,

6 nwork and AP t87 work done in its entirety as the

7 ñrú's nÍ¡me appears in the financial statementrs

8 included with this document. Work done herein

9 sufficient as if we were to issue our co¡sent."

10 Q. \ryhat are you communicating here?

11 MR. MOSCATO: I object. It's PerfeÆtly

12 clear.

13 Are you communicating atrythiûg other than

14 what's written in the plain wordiog of this note?

15 TtfE WITNESS: No.

16 BY MR. CL.ARE:

t7 Q. Afld you wrote those words in March of 1998?

18 .A- Yes.

19 Q. Aûd you signed your o¡rme below those words in

20 March of 1998?

2L A Yes.

22 Q. e¡¿ the date on the front of the document

23 that discusses post audit review baving been completed

24 is Ma¡ch 16, 1998, do you see that?

25 A Yes.
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I the fi¡m's trame appears in the F1.

2 C-an you tcll me what 4P187 --

3 A" That's fina¡cial statements.

4 Q. Appears in the financial statements included

5 \r¡ith rhis document.

6 A Yeah.

7 Q. Can you tell me what 4P187 refers to?

8 A- This document. lf you look o¡ the bottom

9 left-hand corner, it says AA & Company,4P187.
10 Q. I see. So you're stating here io the

11 handwritten notation that the post audit wo¡k that was

12 done by Andersen and the procedures that were performed

13 that are described in Morgau Stanley Exhibit 43 were

14 done as if Andersen would be issuing a formal coosent

15 for the i¡clusion of its audited financials in the

16 financial offering memorandum; is that conect?

l7 A. Yes.

18 Q. So the standard of care that A¡dersen used in
19 going through its internal procedures was the same as

20 if it were required to issue a formal consent?

2l A. Yes.

22 Q. That's what you're communicating here in
23 March of 1998?

24 A- Yes.

25 THE \IIDEOGRAPÍIER: lffe have to chaoge the
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I tape.

2 We are now going off video record on tape

3 oumber three. Well be back on tape number four.

4 The time e¡ the monitor,4:09 p.m.

5 (Dir"ussion held offthe record.)

6 TIIE VIDEOGRAPIIEk We are now back on video

7 rcco¡d, tape number four. The time on the moniûor

I is 4:10 p.m-

9 BYMRCT.ARE:
10 Q. Mr. Bornstein, I watrt to have you turn over

11 to the second page of Exhibit 43. A¡d the ñrst

12 procedure, I'd like to ask you to read thaÇ please, to

13 yourself.

14 A. Okay.

15 Q. And this procedure requires that somebody

16 from Ande¡sen read túe enfüe registration stateEetrt

17 includbg the prospectus and perform certain

18 procedures, coÍect?
19 A- Yes.

20 Q. And it requires Andersen to cross reference

21 amounts in the narrative sectiot to similar amounts in

22 the audited ñrancials, correct?

23 A Cone¿L

24 Q. Atrd ascertain that there are no

25 inconsistençi¿5 6¡ 66nflist between the narrativc
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I management representation letter that you looked at

2 this momingwith Mr. Markowski.
3 .{ Is it exactly the same or is it different?
4 Q. It's another copy.

5 ,A. Okay.
6 Q. And you see it's signed on page three by the

7 same group of individuals that you discussed this
8 moming.
9 À Okay.
10 Q. What role did you personally play in d¡afting
11 the management representation letters for the comfof
L2 letters that were issued to Morgan $tenlsy in the fi¡st
13 quarter of 1998?

14 ,A. I dont remember specifically.
15 Q. Do you rcmember having seen drafts?

16 ^A. Yes.

l7 Q. Before they were issued and commenting on

18 them?

19 ,4- I believe so, y6.
20 Q. Did you discuss as part of your work on the
21 management representation letters with Sunbeam

22 management the contents of the letter?
n .A- I dont. remember specifically myself doing
24 that.
25 Q. Who was working with you on the management
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1 section and the audited financials, conect?

2 A Yes.

3 Q. And your initials are listed to the right?

4 .4- Yes.

5 Q. And did you perform those procedures with

6 regard to the offering memorandum?

7 ,A" Yes.

I Q. And you performed those procedures in March

9 of 1998?

1O A. Yes.

11 Q. On Ma¡ch l9th, 1998, or before? In other

12 words, befo¡e the offering memorandum was finalized or

13 printed at Global Financial Press?

L4 ,4- Before and during.

15 Q. Those procedures were not carried out any

16 riñe alftef that evening at the printer?

l7 A They were performed after, but on different

18 documents.

19 Q. Conect, but with respect to the offering

20 memorandr¡m, those procedures were performed before you

21 left the printer that morning?

22 .4" Yes.

23 Q, I'm goirg to hand you the next exhibit.

24 That's Morgan Stanley Exhibit 44.

25 This is another copy of the March 16, 1998
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I representationletter?

2 A- I believe Den¡is Pastra¡a.

3 Q. Did as far as you know a¡d can recall, did

4 you have any discussions with Mr. Pastrana about what

5 Sunbeam management would or would not be ç,illing to

ó represent in tbe rD¿magement letter?

7 ANo.
8 Q. Did you have aoy conversations with anyone in

9 Sunbeam ma¡agemeot about what Suûb€an management would

10 be willing or not willing to reprcseût in a mâtragemeût

11 letter?

12 A. Not that I recall.

13 Q. I hand you tüe next documeût, Morgatr Statrley

14 Exhibit 45. Just let me know when youle ready.

15 A. Okay.

16 Q. This is an undated draft, appcars to be an

17 undated drafr of the ma¡agement representation, of a

18 management representatioû letter. Do you see that?

19 À Yes.

n Q. Ifyoulooki¡formatildstyleitbsimilar
21 to the representation letter lhat we just looked at
22 A. Okay.

8 Q. Ifyouh¡rooverandlookatthesecoadpage

?A of lhe document on iæm eight there is a table of
25 i¡formation lhere. Do you see that?

I-AWRENCE AI-AN BORNSTEIN, JANUARY L5, 2OO4

ESQUIRE DEPOSHON SERVICES ' CHICAC'O
312-782.8087 800.708.8087 F4X312.704.4950

72 Qages ?.85 to 288)

16div001945



PEgc 289

1 Á- Table of information?

2 Q. Well, there is net sales and net iûcome

3 information for two different time periods.

4 A" I'm sorry, what prge?

5 Q. On the second page.

6 A- Rigbt okay.

7 Q. Okay? And you discussed with M¡. Markowski

I this morning tlat net i¡come and loss i¡formation was

9 one item that would be i¡cluded in the management

10 representation ¡etter; do you see that?

11 A- RiB¡t.

12 Q. Are you able to place this dr¿fr of the

13 management representation letter in -"ne in aoy way by

14 looking at this?

15 A. No.

f6 Q. And you recall that there were two different

17 managerrent representation issues issued? There was one

18 in con¡eaion with the fi¡st comfort letter aod then a

19 second one that was issued i¡ connection with the

20 bring-down letter?

2L Do you remember that &om this morning?

22 A. Yes.

?3 Q. Are you able to reco8nize this as a draft of
24 the second management comfort letter?

25 MR. MOSCATO: One way or the other? Yes or
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1 described in the preccding paragraph, management

2 believes that net sales for the fi¡st quarter of fiscal

3 1998 will exceed net sales ofthe first quarterof
4 fiscal 1997."

5 Do you see that?

6 A. Yes.

7 Q. And that's a similar statement to the one

I that was included in the press release?

9 .4- Conect.
10 Q. Do you recall in your work on the management

11 representation letter discussing that provision?

12 A No, Idont. Sorry.

13 Q. Do you rccall any discussion about whelher

14 Andersen wanted a representatiot, an affirmative

15 representation from Sunbeam's ma¡ragement that it had

16 that expeclation?

l7 A. It was already úade ir the press rele¿sc. I
18 dont believe so.

19 MR. MOSCATO: The answer is yes or no. It's
20 getting late in the day.

2l Tt{E WIINESS: I think the a¡s-wer was no. Cât
22 you r¡oswer - read the Questiou agein.

23 (fhereupon, a portion of the record

24 was read by the reporter.)
?5 THE WTINESS: I dont, I dont remember.

1

2
3
4
5
6
7
8
9

10

L1
t2
13

t4
15

16

L7
18

19

20
2t
22
23

24
25
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no.

TIIE WIINESS: This is a draft of the second?

BYMR. CI,ARE:
Q. Yes.
A. No, I can't.

Q. You canï tell which version it's a draft of?

MR. N,ÍARKOWSKI: Ilnsorry, I missed the

tluead here. Are you asking whether this is a

version of the March 25?

MR. CIARE: Iln asking if he can place it in
time as to whether it's a drafr of the initial
March 16th management representation letter or
whether it's a d¡aft of the March 25

representation letter.
MR. MARKOWSKL Actrnlly I guess it's

March 23. ITn sorry to mislead you. I think it
was Ma¡ch 23.

TIIE WTINESS: I tave no idea one way or the

other.

BYMR. CT,ARE:

Q. Okay. If you turn to the last page of the

docr¡rnent -- next-to-the-last page, page marked Bates

number CPH 00441653, item ten-

A. Right.

Q. [t states, 'Despite the decrease in net sales

Page292

1 BYMR. CI,ARE:
2 Q. I\n going to hand you the next exhib¡t that's

3 Morgan Sranley Exhibit 46. It appeas to be another

4 draft of the management representation letter. Do you

5 see that?

6 ,¿t. tihhuh.
7 Q. And this documenl, Exhibit46, has a fax line
8 across the top of the page indicating it was faxed on

9 March ær4 1998. Do you see that?

10 A Yes.

11 Q. Do you recognize that fax number?

12 A Yeah, I, it looks vaguely familia¡. t donï
13 know exactly where it is.

t4 Q. It appears that this fax was sent by somebody

15 on March 23rd, 1998.

16 Is this your handwriting on Morgan Stanley

17 Exhibir 46?

18 ,{ On page one it is, but not on page four, I
19 guess, on the top.
20 Q. So the edit that's rnade on the fi¡st page is

21 an edit that you made, correct?
22 A Yes.

23 Q. Atrd the edit that was made to paragraph ten,

24 somebody else's handwriting?
?5 d Right.
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1 Q. Do you know whose handwriting that is? Do
2 yonræognzeit!
3 A.No.
¿1 Q. Again, on the last page. The edited
5 paragraph ten.

6 .4- No.

7 Q. IU like you to keep tlat in front of you for
I just a minute while I hand you the next document,

9 Morgan $tanl6y Exhibit 47, which is the March 23rd,

10 1998 management representation letter.

11 A- Okay.
12 Q. Now weVe looked at a couple of drafts of
13 representafion letter, Exhibits 45 and 46, that
14 included a paragraph --
15 A Rieht.
16 Q. - stating that management believed it would
17 exceed firstquarærsales in 1997. Conect?
18 ,A. ITn sorry, just give me one minute so I can

19 get my bearing here. Say it again.

20 Q. The drafts that weVe been looking aÇ

21 E)ùibits 45 and 46, have a paragraph ten that strates an

22 expec:lation by management regarding oet sales in the
23 fi¡st quarter of 1998 exceeding net sales in the fi¡st
24 quarterofl99T.
25 .4. Right

Page295

I MR. MOSCATO: You mean this was - what you

2 wanted someooe to do was do a draft of the

3 bringdown, and they pulled the comfort instead?

4 Tt{E WTTNESS: No, no. lVhat ITn saying is we

5 did a rep leffer, March 16th.

6 MR. MOSCATO: I'm sorry.
7 THE WTINESS: So I know we did a rep letter

I tbe 16th E'ith tbe $2 billion on there, or u'hatever

9 the number was.

10 A¡d I remember reviewing this one and it
11 showing 1.3 million, which was the original
L2 amount.
13 So after reading the first paragraph, Ijust
14 said this is the wrong one. You must be updating

15 the wrong ñle. And I never reviewed the rest of
16 ft.

L7 BY MR. CTARE:
18 Q. Okay. WelI, the March t6th rep letter that
19 you have in front of you, which is Morgan Stanley
20 Exhibit 44, as the final version a.lso does not contain
21 that paragraph that we were looking at in drafts.
22 A- Yeah, I never saw that paragraph before.
23 Q. So you dont have any information about who

24 put it in?

25 A No.

Page294

1 Q. But that paragraph does not appear in the

2 Marçþ 23rd,1998 representation letter as it was

3 finally signed.
4 Do you have any knowledge or i¡formation
5 about how that paragraph got deleted?

6 .4- Actually I, it's actually coming back to me

7 whathappenedhere.

I Iremember, Iremembergetting-Ido
9 remember getting this fax and starting to review it.
10 Q. Okay. Just to be clear -
11 A. Fa+ I remember getting the fax that's dated

12 whateve¡ it is,323198.
13 Q. Morgan Stanley Exhibit 46?

L4 A. Yeah.

15 Q. Okay. I remember ¡e¿rling the first page, I
16 read the first paragraph, aud then basically just

17 stopping and calling and saying weVe already done a

18 rep letter dated March lóth. You guys are pulling from
19 the wrong file. I remember I stopped reviewing this.
m Folowme?
2l There is a rep letter dated the 16th.

22 a. Richt.
23 A We had updated the 23rd. So whoever sta¡ted

24 working on this pulled a di-fferent file to sta¡t

25 updating.
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1 Q. Or why it was taken out?
2 .4-No.
3 Q. Or why it does not appear in lhe March 16th

4 version ofthe rep letter?

5 A None whatsoever.

6 Q. Or the March 23rd version?

7 A. No.

I Q. Now you worked on the 1997 audit?
9 A- Yes.

10 Q. Do you believe as you sit bere today that

11 Sunbeam withheld material information from you in
12 coonection with the 1997 audit?

13 A. As I sit here today? Yes.
14 Q. And now those subjects, the audit and the

15 work that was done on the restatement were covered in
16 deøil io your prior depositions, and Iln not going to
17 ask you to go through them in detail, but in general,

18 do you believc that Sunbeam withleld material
19 informatio¡ from Andersen regarding its ¡eserves?

20 MR. MOSCATO: I'm going to make an objection.
2l Years ago in front ofthe SEC he gave exhaustive
22 testimony about what he thought Sunbeam had
23 misrepresented and concealed from him and what
24 they didnt.
25 I really think i¡þ unfair and really not
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I tenibly productive ûo get hto it again now.
2 There is a fi¡ll, complete record of his testimony
3 on that subject when it was a lot closer to the
4 events"

5 And my concern is any testimony he gives now
6 will necessarily be incomplete. I don't believe
7 he has reviewed any of that testimony, and it's
8 been six years nor¡/.

9 MR. CI-ARE: Okay.
10 MR. MOSCATO: That's my objection. So, you
11 know, I guess Ill let him ârìswer, but under the

L2 caveat that I cant imagine he is capable of
73 giving anything close to a complete ¡nswer at this
14 time.

15 MR. CLARE: Okay,I will accept that, and as

16 I mentioned to you at the outset of this
L7 questionins ftn not going to belabor the point.

18 IVe read that prior testimony and I believe that
19 it is a complete recÆunt, ¡ecitation of your
20 testimony in this regard, and Itn oo¡ ¡¡s¡ding to
21 replow it and Itn not trying to play gotcha with
ZZ you and identify other areas.

23 ITn just trying to understand the general

U subject areas, we talked about a number of them
?5 today, in connection with what information Morgan
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I A- Yes.
2 Q- And you did a number of additional
3 proccdures?

4 A. Yes.

5 Q. And those interviews a¡d those additioual
6 procedures resulted in you and Anderseo having
7 information about Sunbeam that it didnt have i¡
I connection with the 1997 audit; is that conect?
9 A Yes.

10 Q. A lot mors itrformation?
11 ,4. Yes.
12 Q. Okay. And those interviews and those
13 additional procedures also resulted in Anderscn and you

14 having information about Sunbeam that it didnt have in
15 the first quarter of 1998?

t6 A. Yes.
t7 Q. fud it was at that point that you concluded
18 that Sunbeam had withheld material information from
19 Andersen?

20 MR. MOSCATO: That pointbeing during the
2l restatementprocess?
22 MR. CI"ARE: During the restatement process.

23 TIIE \ilïINESS: For the most part, yes.

24 BY MR. CI.ARE:
25 Q. Is that a fair statement?
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1 Stanley asked about and what information we had

2 when we, Morgan Slanley, were doing the due

3 diligence.

4 BY MR. CI,ARE:

5 Q. So I guess let me just ask you this general

6 question.

7 As you sit here today, do you have aoy reason

8 to know that Morgan Stanley had more informalion than

9 Anderseo i¡ the first quarterof 1998?

10 MR N4ARKOWSKI: On what subject?

11 MR CLARE: Well, on any subject.

L2 THE WTINESS: I have no idea what they had or
13 did¡t have.

14 BY MR- CI-ARE:
15 Q. You felt, though, that Sunbeam had w¡thheld

16 malerial i¡formation from Andersen on a number of
17 dilferent areas, correct?

18 MR. MOSCATO: Objection, can you please pin
19 dowo when he came 1o that frame of mind?

20 BY MR. CI,ARE:
2l Q. You worked on the reslatemeüt investigation,
22 ænect?
23 A Yes.

24 Q. Aûd as part of the restatement investigation,
25 you conducted i¡tewiews of Sunbeam employees?

Pagc 3tÐ
1 A That made it pretty iron clad that that was
2 the case, yes.

3 Q. Did you consider the information that was
4 withheld by Sunbeam from Andersen to be material?
5 A. Yes.
6 Q. And as you sit here today, do you consider
7 the information that was withheld by Sunbeam from
I Andersen to be irnportant to an understatrditrg of
9 Sunbeamb business?

10 A. Yes.
11 Q. Andasyousitheretoday,doyouhaveany
12 reason to believe as a result of your work on the
13 restaternent investigation that Morgan Stanley had
14 information about Sunbeam that was withheld from
15 Andersen?

16 .d I have no idea.
17 Q. Do you have any information that occurs ûo

18 you today as a result of your work on the restatement
19 investigation where you said Morgan Stanley knew x
20 factsand we, Andersen, did not?
2l MR. MOSCATO: I:rry, the question is do you
22 have any infonnation? So the answer is either
23 yes, you do have information, or no, you dont
24 have infonnation.
25 THE \TTINESS: I think there is information --
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I lle come 10 uûderstand that there was fuformation

2 givet to Morgan Stanley that wasnt given to

3 ArthurAndersen. Is that your question?

4 BYMR. CI,,.{RE:

5 Q. Sure. Now tell me what that i¡formation was'

6 A Just reading the - you know, I cant tell

7 you if it's true or trot. Reading the complaints.

8 Q. Oh, the complaints that were filed in this

9 lawsuit?

10 .A. Rigbt.

11 Q. So putting aside the allegations that are

12 made in the complaints that were filed in this lawsuit'

13 and I want you to exclude them from your mind because

14 those are legal allegations that were made and have not

15 been proven and therc is no evidence has been submitted

16 yet to support them, but based than your own personal

17 knowledge and recollectioo of the eveots -
18 A lthhk-
tg MR. MOSCATO: Iæt him finish.

20 BY MR. CI,ARE:
2l Q. Based on yourown persoaal knowledge and

22 eveats, involved iu these events, are you aware of any

23 information that Morgan Stanley had in 1997 or the

24 ñrst quarterof 1998 that Andersen did not?

25 ,A. I believe thete were, there is correspondence
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1 restatement report that was issued by Andersen?

2 A Yes.

3 Q. Are you geoerally familiar with the areas i¡
4 which a restatement of Suobeam's financial statements

5 were done?

6 A- Generally, Yes.

7 Q. Bill and hold traosactions and rqserves and

I supplier rebates, those type ofa¡eas?

9 A- C-orrect.

10 Q. In any ofthe areas that were covered by the

11 restatement investigation and the subsequent

12 restatement reporÇ did you leam any information that

13 Morgaa Stanley had that was not available to Andersen?

14 A- I believe there were forecasls and detailed

15 information that was given to Morgan Stanley that we

16 didû't get copies of.
17 Q. Can you identify them?

18 A. Not specifically. I remember meetings with,

19 having meetings with Lisa Galbarth, J think her ûame

20 was, o¡ I think the - I forget the name of the other

21 one, a number of docunents to go through the forecast

22 and as such to get rcady for the b¡nk syndicate.

23 So there were a lot of documents that we

24 never saw, but that we knew were zupplied to Morgan

25 Sønley.

Pagc 3û2

1 and documentation of previous meetings with Gbleman and

2 Al Dunlap, and I recall specifically after going

3 through all of the docr¡ments lhat were furnisbed to the

4 SEC.

5 Q. I'm not sure I understand your a¡$wer'

6 A Well, I believe that there were documents- I
7 reviewed all the docr¡ments that were giveû to the SEC

8 by everybody, all of Sunbeam, whatever, firs! second,

9 thirdphase.

10 A¡d there was documentation on various

11 mectings and cooversations and initial meeting,

12 conversation with Duolap and representatives of
13 Coleman. I dont remember specifically, but I believe

14 there were also people fom Morgan Stanley at those

15 meetings.

16 Q. You're saying that these were documents that

17 related to negotiations between Sunbeam and Gleman for

18 the acquisition?

L9 .d Before the contemplated acquisition in March'

20 there was I think another series of conversations

2t before the end of the year. That's all I can recall

22 specifically.

23 Q. Okay. So putting aside information that

24 related to the acquisition, and I want to focus on your

25 work on the restatemeût investigation, you reviewed the

1 Q. what about information that ¡elated ro rh" 
t*" 3ü

2 specific restatemetrt items? Putting aside the fact

3 that Andersen - that Sunbeam rnay have provided

4 documents that were different than the documetrts that

5 we¡e provided to Anderseo, was thete any information

6 relevant to your restateñeût inqurry that Morgan

7 Stanley had that Andersen did not?

I A. I have no idea

9 Q. You dont recall any as you sit here today?

10 A No.

11 Q. As part of the work thal you did on the

12 restatement, did you discover any evidence or
13 informatiou that Morgan Stanley was involved in any of
14 the accounting judgments that led to the ¡estatement?

15 .4- No.

16 Q. Or any of the individual tra¡sactions that

17 are described in the restatement report?

18 ,{ I dont believe so, no.

19 Q. WeVetalkedaboutacoupleofthemtoday,
20 EPI and Encore a¡d someof those. Did you uûcover any

21 information that Morgan $tenlsy was involved in any of
22 those transactioûs?

23 .4" No.

24 Q. As part of the work that you did on the

25 restaiement, you iatewiewed Sunbeam employees,
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I correct?
2 A Sorne.

'3 Q- fud you paÍicipated in a number of those

4 interviews?
5 A Yes.

6 Q. YouVe seen more than 30 interviews. Can you

7 estimate how many of those you participated in?

I A* I dont know, six to twelve maybe.
9 Q. And those interviews were conducted in

10 connection, in conjunction with the attorneys at

11 Scadden Arps?
12 .4- Among others, yes.

13 Q. Aûd they were conducted after Al Dunlap had

14 been fued?
15 A. Yes.

16 Q. And after Kersh was gone?

L'l A- I believe so, yes.

18 Q. This was after M¡. I¿vin had been instatled
1.9 as the CEO?

20 A Yes.
2l Q. After Mr. Levin had instituted what became

22 known as the amnesty program?
23 A Yes.

U. Q. Are you familiar with the amnesty program

25 that lvlr. I-evin instituted generally?

Page ï)7
1 A. Idontknow.
2 Q. Wele seen reports in the production showing
3 that you spent Eore than 1.,000 hours on the reslatement

4 investigation. Does that sound about rigbt?

5 A. Probably.

6 Q. And in addition to the interviews lhat we

7 described, you did additional accounting procedures?

I .4- Yes.

9 Q. One of the intervíews that you conducted was

10 Deborah MacDonald?
11 À Yes.
12 Q. Were you present for that interview?
13 A I believe so, y6.
t4 Q. Do you recall Miss MacDonald telling you that

15 the only contact that people from Sunbeam had with
16 investment bankers was through Mr. Kersh a¡d
17 Mr. Goudis?

A Sounds familiar, but Iïn not 100 percent

sure.

MR. CLARE: Mark this as the next exhibit,
please.

(MS Exhibit No. 59 was ma¡ked for
identification)

18

19
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u
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1 A. I thiûk I might have been the first one to

2 let an employee know about it.
3 Q. But the --
4 A. Speak now or forever hold your pcace type

5 thing.
6 Q. The purpose was to encourage employees to be

7 candid with Andenen and Scadde¡ in conducting these

I interviews as part of the restatement?

9 ,4- Yes.

10 Q- Because Andersen wanted to get as much
11 information as possible from Sunbeam about what was

12 really going on?

13 .{ Yes.

14 Q. Caû you describe just generally what your

15 role was in the restatement?

16 ,4- To help coordinate the efforts, to intewiew
17 the people you mentioned to do some additional work

18 myself, to deal with Deloitte & Touche, Scadden Arps,
19 the maûagement team, and basically review and look for
20 items, things that we¡e withheld from A¡thur Andersen.

2L Q. And you discovered items that were withheld

22 fuom A¡thur Andersen, correct?

23 ^4- Yes.

24 Q. How much time did you spend, roughly, on the

25 restatement investigation?

Page T)B

1 BY MR. C[ÁRE:
2 Q. IVe ha¡ded you what's been marked as Morgan
3 Stanley Exh¡bit 60.
4 A. Okay.

5 Q. It's a July 24th, 1998, memo from Donald

6 Denkhaus to the files, ¡¡s6srialidng an interview
7 conducled with Dcborah MacDonald.
8 Have you seen this document before?

9 .{ Yes.

10 Q. The document states itr the first paragraph

11 that "On July 21.st, 1998, tårry Bornsfein and Chris

12 Malloy, attomey with Scadden Arps, and Mr. Denkhaus

13 condudcd an intewiew."
t4 Do you recall being present in the i¡terview
15 with Miss MacDonald?
16 A. Yes.

17 Q. nip to page five of the interview memo.

18 Top of the page says, 'MacDonald indicated that the

19 only contact that the inveslment bankers, Morgan
20 Stanley, had with the company was through Kersh aud

21 Goudis.'
22 Do you sce that?

Z3 A. Yes.

24 Q. Do you recall Miss MacDonald telling you

25 that?
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1 .{. Not specifically, no.

2 Q. Do you recall getrerally her telling you that?

3 .{.No.
4 Q. In the course of the work that you did on the

5 restatement investigation, did you learu tbat Morgan

6 Stanley had contact with Suubeam employees other than

7 M¡. Kersh and Mr. Goudis?

I A No, not specifically, ûo.

9 Q. Is what Miss MacDonald -- let me withdraw

10 thar.

11 ltb reported here in the inlerview memo,

12 Miss MacDonald's statement, that all the information

13 for Morgan Stanley had to go through M¡. Ke¡sh and

14 Mr. Goudis.

15 Is that consistent -- well, I dont want

16 to - is that consistent with \vhat you learned in the

17 restatement investigation about how Suobeam's

18 management controlled information from outsiders?

MR. MARKOWSKI: Object to the form of the

question.

MR. MOSCATO: I have to object.

TIIE WTINESS: Are you going to object?

MR. MOSCATO: I already did object.

TI{E IryTfNESS: Sorry aboul that.
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l- so internally inconsistent, I'm not sure what
2 generúizations you can make out of this document

3 and I'm not sure how you can generalize the

4 generalizations in this document to what happened

5 with A¡dersen. t just think it's very conftsing
6 and I donT think it's a fair question as posed.

7 MR. CLARE: Well, lln not trying to confi¡se.

8 All I'm trying to gct at is if this werc in fact
9 the case.

10 MR. MOSCATO: ['m sorry, what?

1L THE WTINESS: If it was the case.

12 BY MR. CI,ARE:
13 Q. Were you surprised, are you surprised lo
14 lea¡n that Sunbeam employees thought that i¡formation
15 they had was withheld from Morgan Stanley?

16 Docs that surprise you based on what you

17 heard in the restatement investigation?

18 MR.MARKOWSKI: Objecttotheformoftbe
19 question.

20 MR. MOSCATO: You ci¡n Írnswer that question.

2I THE\ilTTNESS: No.

22 BY MR. CI.ARE:
23 Q. Why doesn't that surprise you?

24 A. Based oû where we sit today, what happened.

25 Q. Okay. Is one of the reÍrsor¡s it doesnt
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1 BYMR.CLARE:
2 Q. Here's my question You testified before

3 that mâterial information had been withheld from

4 Andersen durhg 1997 aad the fust quarter of 1998,

5 correct?
6 ,4- Yes.

7 Q. A¡d that information was withheld from

8 Andersen by members of Sunbeam managemenÇ right?

9 .{. [n some c¡rses, yes-

10 Q. Okay. And information that was knowu to

11 other employees at Sunbeam was shielded from Andersen,

L2 correct?
13 A. In some cåses, yes.

L4 Q. So you, as part of the restatement

15 investigatioû, you concluded that Sunbeam employees had

16 information that was not provided to A¡dersen. And

17 what I'm asking is what Miss MacDonald is reporting

18 here, that information had to be channeled through

19 senior nanagemett to go to Morgan Stanley, is that

20 consistent with what, the conclusion you formed about

21 how Sunbeam coûtrolled information from outsiders?

22 MR. MARKOWSKT Objecttotheformofthe
?3 question.

24 MR. MOSCATO: I bave to object to it. I even

25 object to - I dont know, the memo itself is just

PageSl2

1 surprise you is because information was also withheld
2 from Andersen?

3 A Yes.

4 Q. As part of the restatement investigation, did
5 A¡dersen ullmetely reach an opinion as to whether
6 Sunbe¿m's internal coutrols were adequate in 1997 and

7 the fi¡st quarter of 1998?

8 A As part of tbe restatement? I believe they

9 did.

10 Q. Atrd do you recall what that opinion was?

11 A Not specifically, no.

LZ Q. And as part of the restatemert investigation,

13 did Andersen reach an opinion as to whether Sunbeam was

14 able to produce accurate financial statements in 1997

15 aod tbe ñrst quarterof 1998?

16 A I believe we did, yes.

t7 Q. Aod do you know what that opiniou was?

18 .at" Which opinion is this?

19 Q. Regarding Sunbeam's ability to produce

20 accurate ñnancial statements in1997, in the fust
21 quaferof-
22 ,au I dont remember specifically what the

23 opinion said.

U Q. Isn't it true that Suûbeam concluded --
25 strike that.
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1 Isnt it true that Andersen concluded at lhe

2 conclusion of the restatemeot investigation that

3 Su¡beam's intemal controls were inadequate in 1997 and

4 the ñrst quarter of 1998?

5 A- Ibelieve so, yes,

6 Q. And isnt it true that Andersen concluded at

7 the end of the restatement investigation that Su¡be¿m

I was unable to produce accurate financial latements itr

9 1997 atrd the first quafer of 1998?

10 MR. MARKOIVSKI: Objea to the fotm.

11 TIIE WTINESS: Ilnnot sureexac{y if that's

LZ the way it - I know lhere was a restatement, so I
13 donl remember whal lhe oPitrioû says.

14 MR. CI-ARE: I'm going to hand you the trext

15 exhibit weÏ mark as Morgan Stanley ól'
L6 THEREPORTER:60-
17 MR. MARKOWSKI: lf that's right, you might

18 waût to adjust lhe numbering, berause he was

19 testifying about a document you were calling 6O

20 already, so you migbt want to make this one 59 and

2L that one 60.

22 TIIEWTINESS: TheDeborahMacDonalddocument

23 was59.

24 MR. MARKOWSKI: But it was refened to in the

25 rranscriptas6O.
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1 first page says Sunbeam Corporation Management lætter,

2 Oaober 16, 1998.

3 Have you seen this document before?

4 .4. Yes.

5 Q. And if you turo to the third page of the

6 exhibit, it's a letter dated October 16, 1998, from

7 Anderseu add¡essed to the board of directors,

8 management of Sunbeam Corporation.

9 .A. Yes.

10 Q. If you look at page two of the letter, which

11 is Bates nunber CPH 0084409, second fi¡ll paragraph, I
12 ask you to read that to yourself.

13 A. Okay.

14 Q, The last senteoce there expresses the opinion

15 that "The compaoy's design and effectiveness of its

16 intemal cootrols were inadequate to detect material

17 missatements in the preparation of the company's 1997

18 annual and qualerly financial statemeûts.n

79 Do you see that?

20 ,A- Yes.

2L Q. That was a conclusion that A¡dersen reached

22 in Oaober of 1998?

23 À Yes, that's what it says here.

24 Q. Okay. This was at the conclusion of the

25 restatemeot investigation?
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I MR. MOSCATO: Why dont we just conect the

2 transcript then.

3 MR. MARKOWSKI: Eitherone,onewayorthe
4 other.

5 MR CI-ARE: t-et's mark this as 61.

6 (MS Exhibit No. óO was ma¡ked for

7 idenrification.)
8 MR MARKOWSKI: What are we doing about the

9 MacDonald exhibit?

10 MR. CLARE; WelI correct it in the

11 transcript.

12 THE WIINESS: She Put 6O on here.

13 MR CIARE: [¿t's re-mark the October 16,

L4 1998 management lettcr as Morgm Sønley

15 Exhibit 6r.
L6 (thereupon, lhe document was re-marked 61.)

l7 THE REPORTER: So there is no 60?

18 MR. CIARE: Not yel And let's re-mark the

19 Deborah MacDonald i¡terview memo as Exhibit 60 to

?f conform with testimony.

27 (MS Exhibit No. 60 was ma¡ked for

22 identification.)
23 BY MR. CIARE:
24 Q. Mr. Bornstein, Ih banding you wbat has now

25 been marked as Morgan Stanley Exhibit 61, a document,

PsgE 316

1 A- Ibelieveso.
2 Q. And did you share that conclusion in

3 Oaober 1998?

4 A- I dont specifically remember if I did or

5 didtr't, but I was part of the engagement team, so -
6 Q. tn 1997 while you were working on the Sunbeam

7 audit, did you have auy reason based on the work that

8 you performed to question the desigp or effectiveness

9 of Sunbeam's internal cotrtrols?

10 .{ In some are¡rs, yes.

11 Q. C¿n you tell me what they were?

12 .4- There was a draft of a management lette¡ that

13 was, I dont think it was ever issued, but given to

14 people from Sunbeam that probably had sevcral of these

L5 in there.

16 Q. This was provided to Suubeam management in

17 19, in connection with the 1997 audit?

18 A Yes.

19 Q. Atrd did you believe that the conditions that

20 were described in the draft maoagemeot letter were

21 material we¿k¡esses as that term is de6¡ed in Morgan

22 Stanley Exhibit 61?

23 A Not at tbat tine, no.

24 Q. Ar that time those were suggestions by

25 Andersen on how intemal control could be improved?
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1 A Yes.
2 Q. But the conclusion that there was a material
3 weakness was not reached by you or Andersen until
4 October tr998; isthatconect?
5 A I dont know the specific date, but that's

6 when the report was given.

7 Q. The report here identifies - you can flip
8 through it -- a number of areas that are identiñed as

9 material weaknesses. Do you see that?

10 A ldo.
11 Q- Okay. lVere any of the material weaknesses

12 that a¡e identified as material weaknesses in this

13 report known to you in 1997?

14 A. Any of the material weaknesses known to rne

15 during when?

16 MR. MOSCATO: Any material weaknesses?

17 MR. CI,ARE: Correct.
18 BYMR. CI..ARE:
19 Q. ITn asking you while you were working on the

m L997 audit, were you aware of anything that rose to the

21 level of a material weakness of Sunbeam's internal

22 conhols?
?3 MR. MOSCATO: I thought he answered that.

?A MR. CIARE: The ¡nswe¡ is no?

25 THE WTINESS: That's what I answered a few
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1 examinatioo. I just th¡nk it's a little
2 repetitive.

3 MR. CL,ARE: This is my last question in rhis

4 area and I plan to move on, so the objeetion took

5 longerthan the repetitive questioning.

6 MR. MOSCATO: I think it needs to be said,

7 though, but go on-

I MR. CLARE: Can you reread my question,

9 please. Well get atr aûswer and move on to the

10 next topic.

11 ffhereupon, a portion ofthe record

LZ was read by the reporter.)

13 TTIEWTINESS: No.

14 BYMR. CT-ARE:

15 Q. In August of 1998 were you aware of a

16 settlement between Sunbeam and MacAndrews & Forbes?

17 .4. No.

18 Q. Did you have any involvement in -
19 A. Actuatly, say that again, in August of -
20 Q. 1998, were you aware of a settlement lhat

21 took place i¡ that time period between Su¡beam and

22 MacA¡d¡ews & Forbes?

23 A. Generally I did, yeah.

24 Q. fud this q/¿s a settlement whereby MacAndrews

25 and Forbes received rvarratrts to purchase additioual
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1 m¡nutes ago.

2 BY.MR. CIARE:
3 Q. In the fust quarter of 1998, were you aware

4 of any material weaknesses in Sunbeam's internal
5 controls?
6 A. No.
7 Q. b L997, did you believe that Andersen -- ITn

8 sorry, did you believe that Sunbeam was incapable of
9 producing reliable financial statements?

10 A No.
11 Q. Did you believe that in the first quarter of
12 t998'.!
13 A No.
t4 Q. Did you have any reason in the fi¡st quarter

15 of 1998 to believe that Sunbeam was incapable of
16 producing reliable financial statements?

L7 MR. MOSCATO: I object. I just dont see the

18 difference between that question and one he just

19 answered two minutes ago. ['rn really, I have to

20 object in the strongsst terms of repeating the .

2l same thing over and over.
22 We're getting nea¡ the eighGhour limit, and

23 Id ask you to bejust a little less repetitive in
24 your questioning. And I do that in all respect.

25 I think you're conducting a very professional

Page32O

I sha¡esof Sunbeam stock?
2 A- I believe so-

3 Q. Did you have any involvement or do any work
4 on behalf of Sunbeam in connection with that
5 settlement?

6 ,{-No.
7 Q. Did you have any involvement in valuing those

8 warr¿nts?

9 .¡uNo.
10 Q. Or disclosing that settlement in Sunbeam's

11 financial statements?

12 .4. No.
13 Q. Have you ever seen any documents or reports

14 relating to the valuation of those warrants?

15 A No.
f6 Q. You were involved in drafting the disclosu¡es

17 that were in the 1997 10IÇ werent you, some of them?

18 .4" Yes.
19 Q. And specifically you \ryere involved in the

20 drafting of disclosu¡es in the 10K about Sunbeam's bill
2L andhold sales?

22 A Idontknowaboutdrafting,butrecommending
23 that ssfusfhing be put in there.

U. Q. Okay. Atoneofyourpriordepositionsyou
25 said that you were involved in at least reviewing and
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1 commenting otr the disclosures. Is that conect?

2 A- Yeâh, I think that's fair.
3 Q. And the deposition you indicated that you

4 thought those disclosures were vcry good disclosures.

5 MR. MARKOWSKI: Object to the form of the

6 question.

7 THE WTINESS: I dont know if they were very

8 good, I dont remember what f said, very good or
9 good,but --

IO BY MR. CTARE:
11 Q. But you thought they were either very good or
12 good?

13 ,{. Well, they were reasonable-

14 Q. Okay. And at the time were you aware of any

15 bill and hold transactions beyond those that had been

16 disclosed in the 1997 10K?

A No.

Q. And do you think that the disclosures that

you reviewed and tbat ultimately ended up in the 1997

LOK adequately infonned investors that Sunbeam had

engaged in hold sales?

MR. MARKOTWSKI: Object to the form of the
question.

THEWTINESS: Yes.

t7
18

19

20
2l
,)
23
24
25
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1 BY MR. C[.A.RE:

2 Q, lf you look at the document, the Bates number

3 at the bottom, CPH 1,t09071.

4 A. Okay.

5 Q. The paragraph at thc top of the page,

6 carryover paragraph, if you just read that to yourself.

7 My question is going to be whether you had any

8 involvement in drafting this disclosure.

9 TtlE WTTNESS: f donT remember having any

l0 specific involvement in that specific paragraph.

11 BY MR. CI.ARE:
12 Q. Do you recognize that paragraph as in part a

13 disclosure of the Sunbeam's Early Buy program and the

14 risks associated wilh the Early Buy program?

15 A. One of the risks.

16 Q. Arid that risk is that it incre¿ses tbe

17 company's rísk of collecting accounts receivable?

18 A. C-onec1.

19 Q. And this is, this disclosure is contaiqed in
20 the section labeled C-autionary Statements of the 10K?

21 A. Couldnt tell you. There is like eight

22 dtffe¡e¡t fonts here.

23 Q. Ifyoulookatlhepagebefore,pageseven?
24 MR. MOSCATO: I object. You donl need

25 Mr. Bomsteio to say where in a publicly-filed
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1 BYMR. CIARE:
2 Q. Are you aware that the 1997 10K includes

3 disclosures about Sunbeam's Early Buy program?

4 .4. Yes.

5 Q. You were involved in drafting those

6 disclosu¡es, too?

7 A- I dont remember specifically.

8 Q- Did you play a similar role as you just

9 described with regard to bill and hold?

10 .{. Idootremember.
11 Q. This morning Mr. Markowski asked you some

1.2 questions about the Early Buy program and the, what it
13 means to accelerate sales from one quarter into an

14 ea¡lier quarter. Do you recall that?

15 A Yes.

16 Q. Do you recall that thaf subject' the

17 possibility of sales being advanced into an ea¡lier

18 quafer, was among the i¡fonnation cootained in the

disclosu¡es?

MR. MARKOWSKI: Object to the formof the

question, lack of foundation.

THE WIINESS: I'd have to look at it.
MR. CI.ARE: Læt's look at what was previously

marked as Morgan Stanley Exhibit 12.

19

20

2L
aa

23

u
t<
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1 document with tbe SEC a particular paragraph

2 exists. This is really þscoming abusive now.

3 Can you please ask him factual questions

4 other than ideotifying that particular words exist

5 in a paficular document that's publicly filed.
6 BY MR. C[.ARE:
7 Q- Do you see on page seven it says the words

I Cautionary Statements?

9 A. Yes.

10 Q. So the disclosure that you just read appears

11 in that section?

12 .{ Yes.

13 Q. If you tum to the next page, two page.s

14 later, page nine of the 10K the thi¡d bullet from the

15 bottom, the bullet fhat begins "Sales of cerlain of the

16 company's products,n do you see that?

l7 A. Yes.

18 Q. Read that bullet to yourself, and ltn going

19 to ask you if you were involved in drafling that

20 disclosure.

27 A- I dont remember having any involvement in
22 drafting that.

23 Q. The discussion that you had with
24 Mr. Ma¡kowski this moming aboutaccelerating sales in
25 one quarter or one financial period into an earlier
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1 period --
2 A Yes.

3 Q. Isthe paragraph that youjust read on page

4 nine of the 10Ç is that a diselosure that, of that

5 phenomena that you were describing?
6 A I hve no idea. I can read it 100 times.
7 lt's too late in the day to give you a conclusion on
8 that.
9 Q. Wdl, this morning, in response to questions

10 from M¡. Mækowskq you testified that in looking at

11 various iterations of the comfort letter --
12 A. Tþ oomfort letter?
13 O. Ys. Ttere was a discussion there about

14 reasons for the shortfall --
15 A RiÉt" right.
16 0. -- inJanuary and February of 1998. Do you
17 recall that?
18 A Yes.

19 Q. Ad you testiñed this morning about the
20 impact of an Early Buy program and how one of the
21 reasous identified in the comfort letter was the

22 aæele¡alon of sales into an earlier 'ime perid.
23 Doyou recall that?

u A. RiÉt.
25 Q- Ad my question is does this disclosure that

Page327

I .{ I'm ¡ot su¡e aboul him. Mr. l¡rie was.

2 Q. Mr. t¡rrie was also on the call?

3 A- He was physically preseût.

4 Q. And he was physically preseût with you in New

5 York.
6 Atrd the only in-persoo meethg that you had

? wiü Morgan Staoley was lhe one at Global Financial

8 Press in New York?

9 À Several meetings, yes.

f0 Q. A series of meetings?

11 A AndscaddenArps.

12 MR CLARE: læt's take a two-minute break and

13 [ th¡nk we may be done or close to done.

14 TIIEVIDEOGRAPHER: lVearenowgoingoffvideo
15 record. The rime on the monitor is 5:05 p.m.

16 (ltereupon, a recess was taken.)

17 THE VIDEOGRAPHER: \,Ve are now back on video

f 8 ¡eco¡d- Tbe time on the monitor,5:11 p.m.

19 BYMRCI,ARE:
20 Q. ú. Bornstein, I appreciate your patieoce. A
2L few final items for now.

22 You disanssed ea¡lier in your testimony the

23 decision by Sunbeam to exiteûd ñrst quarter of 199E, do

24 yourecallthat?

25 A Yes.
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I weîe just looked at in the middle of page nins, i5

2 that the same phenomena that you were discussing with
3 Mr. Markowski this morning, to your knowledge?

4 MR. MARKOWSKI: Objeaion, asked and

5 answered, and object to the form ofthe question.

6 TttE WTINESS: It could þs simitar.
? BY MR. CI,ARE:
I Q. The statement specifically that such a

9 program, meaning the Early Buy program, could have a

1O negative impact on future financial performance.

11 THE WIINESS: Yes, you cittr read that well.
12 Sane thing I read.

13 BY MR. CI,ARE:
t4 Q. You don't have a view one way or the other as

15 to whether that's the same phenomena that you were

16 describing with Mr. Markowski?
l7 A. Similar.
18 Q. Similar. Did you ever have an in-person

19 meeting with Morgan Stanley in the state of Florida?

20 A. No.

2L Q. The accounting due rl¡ligence call that you

22 participaled in, you participated in from New York?

23 A. Yes.

24 Q. Was Mr. Tyree with you physically at the

25 printer during that due diligence call?
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1 Q. Did you have any discussions with Morgan
2 Stanley on that zubject?

3 A. Bob Lurie and I di{ but not Morgan Stanley.

4 Q. And this conversatioo with Mr. llrie, was

5 that after Global Financial Press?

6 A- Yes.

7 Q. That issue didnt arise until closer to the

8 endofthequafer?
9 A. Yes.
10 Q. A¡d tetl me about your oonvers¿rtion with
11 Mr. Lurie.
12 A. I dont remember specifics about it, to be

13 honest with you.

14 Q. Did you have an understanding oue way or the

15 other about whether Morgan Stanley had a position on

16 extending the quarler?

l7 A. No.

18 Q. You described this moming in response to
19 questions from M¡. Markowski and again in response to
20 questions by me this afternoon about the additional
21 procedures, the sales cutoff testing that was done at

22 your direction.
23 A. Yes.

U Q. At tbe endof the first quarter. Do you

25 recall that?
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1 A Yes.
2 Q. Do you recall eitherfrom the documents that
3 we looked at today or from your recollection whether
4 there were any inconsistencies or inegularities that

5 were reported to you as a result of that cutoff
6 testing?
7 A- Not, no irregularities. There was nothing
8 that wasn't resolved.
9 Q. So the additional procedures that you asked

10 to be performed were in fact performed?

Ll A. Yes.
12 Q. To your satisfaction?
13 .A- Yes.
L4 Q- And Mr. Kistler or the other individuals that

L5 were informed in those procedures never advised you

16 specifically of an issue with regard to the cutoff
17 testing that led you to believe that Sunbeam's cutoff
L8 had been done improperly?
Lg A No.
20 MR. CLARE: Those are all the questions that
2L I havefor now.
22 Tlm WTINESS: Okay.
23 REDIRECT (Lawrence Bornstein)
24 BY MR. MARJ(OWSKI:
25 Q. Mr. Bornstein, hopefully just a few brief
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1 in its first quarter 1998 net sales results was

2 including Coleman Company sales?

3 .{ Yes.

4 Q. Fo¡ the three-day or two{ay period at the

5 end of the quarter after the closing of the Coleman

6 transaction, correct?

7 A Yes.

I Q. So there was an amountof sales that did¡t
9 come from Sunbeam's business, but yet came from the

10 business that Sunbeam had acquired Coleman Company,

11 conect?

12 .4. Conecl
13 Q. Do you recall approximately how many millio¡5
14 of dollars that was?

15 A. No.

16 MR. CTARE: Objection, foundation.

17 BY MR. MARKOWSKI:
18 Q. But you recall that was part of what Sunbeam

19 claimed at iß first quarter sales results, correct?

20 .d Yes.

2L Q. Atrd that was as a result of extending the
22 quartet?

23 A Yes.

24 Q. Atrd there were additional days of Sunbeam

25 sales included ñrst quarter results too, co¡¡ect?
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1 items.

2 Do you have Morgan Sønley Exhibit 58 in
3 front of you? lt's the April 3 press release

4 aunouncing the fact that Sunbe¡m had missed

5 accomplishing Frst quarter 1997 sales levels.

6 MR. CT ARE: Take this oue, I:rry.
7 TIIE WTTNESS: Okay.

8 BYMR. MARKOWSKI:
9 Q. Do you see the fi¡st paragraph puqports that

10 Sunbeam expected to be approximately ñve percent below

1 1 1997's first quarter net sales result?

12 .d Yes.

13 Q. tud I th¡nk you testified that the books had

14 been close at that poitrt, correct?

15 .d Correct.

16 Q. Do you recall that the actual shortfall was

17 greater thao five percent?

18 A. At that point, at the end of the day, you

19 mean?

20 Q. At the end of the day do you recall that the

21 actual shordall was something greater than

22 fivepercent?

23 A It depend how it was defined
24 Q. That's what I was going to get at next.

25 Whatever tbe shordall was, do you recall that Sunbeam
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1 A Yes.

2 Q. Do you recall as you sit here today what the

3 shortfall from 1997 6rst quarter results was if
4 Sunbeam had not ertended the quarter, thereby including
5 Coleman Company sales and additional days of Sunbeam

6 sales?

7 ANo.
8 Q. But the shortfall would be even greater as a

9 ¡esult of that adjustment, correct?

l0 A. I dont even know if it was a shortfall. I
lL donï know what the numbers were.

12 Q. Well, this press release nnnounces that lhere

13 is a shorúall.
14 A Five percenl lower, yeah, right.
15 Q. Without waiving my objection to the questioos

16 that Mr. Cla¡e asked on these subjecls, you recall that

17 he asked you questions concerning whether you had

18 information indicating that Morgan Stanley had been

19 involved in committing a ftaud on my client.

20 Do you recall thosequestions?

21 ,4. -Yes.

22 Q. With respcct to that, do you have any

23 knowledge, sil, concerning the statements that Morgan
24 Stanley made to my client conceming the success of
25 Sunbeam's turna¡ound?
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1 A" That Morgan Stanley - can you read that

2 back?

3 Q. [æt me ask it again.

4 Do you have any knowledge, lvlr. Bornstein, of
5 the statements that were made by Morgan Stanley to my

6 client concerning the success of Mr. Dunlap's

7 turnaround of Suabeam?

I .4.No.
9 Q. You dout have any knowledge of what Morgan

10 Stanley said to my client on that subject, do you?

11. .4" No.

t2 Q. Do you have any knowledge of what Morgan

13 Stanley said to my client on Sunbe"m's performance in

14 the first quarterof 1998?

15 .4- No.

16 Q. Or that Su¡beam said to ny client concerning

17 its performance in the first quarter of 1998 itr Morgan

18 Stanley's presence?

19 .4" No idea.

m Q. Do you have any knowledge of the statements

21 that were made by Morgan Stanley to my client about

22 Sunbeam's prospects for 1998?

23 .d No.
24 Q. Do you have any knowledge of the statements

25 made in Morgan Stanley's presence by Sunbeam concerning
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1 to be a ¡eal risk at that point in time?

2 ANo.
3 Q. And thatb the v/ay you meant fu wben you said

4 it to Mr. Tyree, correct?

5 A- Yes.

6 Q. You said, sir, that you found it amazing that

7 Morgan Stanley during the cou¡se of ifs communicatious

8 with you or contacls with you didnt inquire about the

9 status of Sunbeam's first quarter sales results.

10 Do you recall that testimony today?

11 À Yes.

12 Q. lVhy did you find it amazing that Morgatr
13 Stanley didnt make that inquþ during the various

14 Íimes it was in contact with you or others from Arthu¡
15 Andersen?

16 A Should have been the first question on the

17 list.

18 Q. And why did you think that, sir?
19 ,q. Why did I thi¡k that?
20 Q. Why did you thiok it was the first question

21 that Morgan Stanley should have been askiog you?

22 A Bec¡use they were selling bonds based on
23 current and fufure performance.
24 Q.' Now we're getting a document that I watrt to
25 use for anofher question, sir.
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I Sunbeam's prospects for the full fiscal year 1998?

2 .4.No.
3 Q. Wheu you left - M¡. Clare asked you some

4 questions about the statement that you made to
5 Mr. Tyree that you hoped to God that Sunbeam at least

6 accornplished sales equal to first quârter 1997 sales or
7 otherwise people should expect to be sued.

8 Do you recall the questioûs on that relating
9 to this comment?

10 .A. Yes.

11 Q. You did make a comment to thateffect during
12 the sessioD at Global Frnancial Press on March 19,

13 conect?
74 A Yes.

15 Q. And you made that comment to Mr. Tyree,
16 conect?
t7 A Yes.

18 Q. When you made it, were you joking?

19 A No.
20 Q. Was Mr. Tyree laughing?

2l .A- No.
22 Q. Was it said in jest?

23 A No.
24 Q. When you said it was an off-the-cuff
25 statement, was it something that you didn't understand
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1 Mr. CIa¡e asked you whether Morgan Stanley

2 objecled during, to your statemetrt, during the session

3 at the printer on March 19, to your stateúent that you

4 intended to implement special procedures to monitor
5 Sunbeam's end-of-thenuarter shipments.

6 Do you recall tbal?

7 A- Tbat they objected?

8 MR MOSCATO: lb sorry, say that again?

9 BYMR- MARKOWSKI:
10 Q. Do you recall that M¡. Oare asked you

11 whether Morgan Stanley objecred when you told Mr. Tyree
12 that you iutended to implement special procedures to

13 monitor Sunbeamb shipments at fhe end of the first
14 quafter? Do you recall thatquestion?
15 MR CLARE: I object to tùe form-

16 TIIE WTINESS: I remember the question, yes.

17 BYMR MARKOWSKI:
18 Q. Did Morgan Stanley say to you when you told
19 Mr. Tyree - strike that.

20 Did Mr. Tyree say to you when you told him
2L thal that was your intentioa that he thought that was a

22 good idea and that you should for sure go ahead and do

23 that?

24 A No, they were silent.
25 Q. Did the lawyers from Davis Polk say that's a
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I great ide4 go ahead and do that?

2 A. No. Silent.

3 Q. That lisl of, the sales buildup that you were

4 shown for - let me see if I can get it in front of
5 me -- that you were provided at tbe printer on

6 March l9ttu the oûe-page list of potential sales, do

7 you recall that?

8 MR. MOSCATO: Does he need it in front of h¡m

9 for this question?

10 THE WIINESS: I have it here.

11 MR. IUARKOIVSKI: I-etmesee if Ican find it.
12 MR. MOSCATO: He'sgotit.
13 BY MR. MARKOIVSKI:
14 Q. Have you got it?

15 .4- Yeah.

1ó Q. Did -- one of the things you said you told
17 Mr. Tyree was he should just do the malh with respect

18 to trying to determine whether this was a reasonable

19 forecast of Sunbeem's sales expectations for the ñ¡st
ã) quarter, correct?

2l ,¿l. Yes.

22 Q. Mr. Clare asked you this morning or this
23 afternoon questions concerning the fiscal capability of
24 Sunbeam's facilities to ship a cerlain level of product
25 perday.

Page 339

L calculation in my head, yes.

2 BYMR MARKOWSKI:
3 Q. Okay. Do you know whether that was in fact

4 what Suubeam would be able to do based on where it
5 stood with respect to having booked orders for product?

6 Did you know that otre way or the other?

7 MR. MOSCATO: Objection.
8 TI{EWTINESS: No.
9 BYMR MARKOWSKI:
10 Q. I dont thi¡k we need to mark this as an

11 exhibit, sir, but I watrt to show you your, a transcripf

12 of your teslimony before the, your prior testimony on

13 October 13, 1999, in connection with related
proceedings.

MR. MOSCATO: Counsel, for what purpose are

you showing him the document?

MR. MARKOWSKI: There is just ooe question I
watrt to show him to see if I ca¡ refresh his
recollection to a particular aspect of the

testimony.
MR. MOSCATO: If you can ask the question

first-
MR. MARKOWSKI: It was asked. III a.sk it

agah.

74
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1 A Yes. 
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2 Q. Do you recall those questions?

3 Did the fact that some substantial portion,
4 approximately $86 million, as I read this chart, of
5 these potential sales had not been booked as orders by
6 this point in time have an effect on your thinking with
7 respect to thc feasibitity of Sunbeam being able to
8 accomplish this level of sales i¡ ¡þe ¡sm¿ining days of
9 thequarter?
L0 MR. CI-ARE: Object to the form.
11 MR.MOSCATO: Iobjecttothattoo.
LZ THE \ilTfNBSS: t dont remember specifically
13 if that was my thought process.

14 BYMR.MARKOWSKI:
15 Q. Well, if the sales had all been in and

16 recorded at that point in time, would you have had a -
L7 strike that. Iæt me put it this way.
L8 When you read this chart, did you understand

19 that Sunbeam was going to be able to divide into equal

?-O daily segments the amount of product that needed to be

21 shipped out each day in order to accomplish at least

22 5254 million in sales?

23 MR. CLARE: I object to the form.
24 MR. MOSCATO: tobject.
25 TIIE WTINESS: I did a straight line division,

Page 3il{l
1 BY MR. MARKOWSKI:
Z Q. Do you recall, sir, that M¡. Tyree, when you

3 told him your views concerning whether the substance of
4 the press release should be put in the offering
5 memorand"m, that Mr. Tyree said to you --
6 MR. MOSCATO: Wait, t-arry, dont look at

7 anythingyet.
8 BY MR MARKOWSKI:
9 Q. ,,You know, this is going in. I dont care

10 what you say. This is going in-'
11 A As I sit here' I dont recall him s¡yi¡g
.12 that, but if I said that, if it's in the testimony from
t3 four or ñve years ago, it's a lot closer to the time.
14 Q. [æt me give you a chance to t¡ke a look at

15 that specific question and answer. Itb on page 492

1ó and 493, if you couldjust read.

77 MR. MOSCATO: You're asking him to refresh

18 his recollection?

19 MR. MARKOWSKI: Right.

20 MR. MOSCATO: Okay.
2l MR. MARKOWSKI: Whether he recalls today
22 Mr. Tyree in fact saying those words to him.
23 MR MOSCATO: Read it, Larry, then close it
24 up, and then testify as to whether or not that
25 actually refreshes your recollec*ion.

ITC,WRENCE AI-AN BORNSTEIN, JANUARY L5, ?Ã04

ESQUIRE DEPOSMON SERVICES . CHICAGO
312.782.8087 800.708.8087 F4X312.7M.4950

85 (Pages 337 to 340)

16div001958



Page 34f
I MR. CI-ARE: I'rn sorry, what page are you

2 asking him to read?

3 MR. MARKOWSKI: The questioning starts at

4 492, earries over onto 493 at the top.

5 THEWTINESS: Okay.

6 MR. MOSCATO: Wait for a question.

7 BYMR. MARKOWSKI:
8 Q. Sir, does that refresh your recollection that

9 in response to your objection to including the press

10 release in the offering memorandum, the March 19 press

11 release io the offering mernotaodum, that Mr. Tyree said

12 to you, nYou kûow, this is going in. I donl care tühat

13 you say, this is going in."
L4 A It doesnt refresh my memory.

15 Q. Did I accurately read that sfatement from
1ó your prior testimony?

l7 ,{ Yes.

18 Q. Atrd that testimony was given at a point in

19 time closer to the events than today, corect?
20 ,A- Yes.

2l Q. Do you have any reason to believe yow
22 testimony at that time was i¡accurate on that point?

23 A No.

24 MR. MARKOWSKI: I dont have any further
25 questions.

Page343

I Q. But my question is in terms of your surprise

2 at not receiving any inquiries, would thal question,

3 bow is the company doing, be among the inquiries that

4 you would have expecled to receive i¡ connection with
5 diligeûce that was done by 6leman (Parent) Holdings?

6 A. [f any questions wereasked, that would hav€

7 been one of them that I would have believed should have

8 been asked.

9 Q. lt would have been on the list?

10 A- It would have been oú the list.
11 Q. Atrd it would have been an important question

12 on the list?

13 A Yes.

14 MR. CX..ARE: That's all I have.

15 MR. MARKOWSKI One more question.

1ó REDTRECT(I-AWRENCEBORNSTEIN)
17 BYMRMARKOWSKI:
18 Q. Mr. Bornstein, do you know whether - excuse

19 me, do you know what my clieot, ôleman (Parent)

20 Holdings, asked Sunbeam and asked Morgan Stanley on the

21 subject of how Sunbeam was doing in the first quarter

22 of 1998 and what my client was told by them?

23 .4- No.

U MR MARKOWSKI Thankyou-
25 TI{E VIDEOGRAPHER: This is the conclusion of

1 REcRossç'ArwRENcEBoRNsrEIt 
*"'ot

2 BYMR. CTARE
3 a. Mr. Bornstein, you responded to a question

4 from Mr. Markowski about Morgan $t¡nleyb due

5 diligence. He asked you why you were amazed at Morgan

6 Stanley's due diligence. Do you recall ttat?
7 .4- Yes.

I Q. [æt me ask you the same question that he

9 asked you with iegard to inquiries from Nafco,

10 MacA¡drews and Forbes and Coleman (Parent) Holdings.

11 Aod you told me earlier that you were surPrised that

12 you dido't roceive any inquiriesfrom Cæleman (Pareot)

13 Holdings or its representatives in connection with the

14 acquisition, oorrect?

15 A Yes.

16 Q. Andwasyourstatementthatuinquiryabout
17 how the company was doing should have been the first
18 question on t[e list, does that apply equally to

19 inquiries that you would have expected to receive from

20 Coleman (Pareut) Holdings?

2l A.'No.
22 Q. Woutd you have expected that to be

ll unimportant question tbat you would receive?

24 A. That me personally would receive? I wasn't

25 with then, so the a¡swer is oo.

Page344

the videotape deposition of Mr. Bornstein. We are

now going off video record. The time on thc
monitor is 5:30 pm.

(Witness excused.)
(Deposition was concluded.)
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I, the undersþed authority, certify that lhe

witness personally appeared before me atd was duly swom'

WTINESS my hand and official seal this 19th day

of lanuary, 2(X)4.

Rachel W. Bridge, RlvfR, CRR

Notary Public - State of Florida
My Commissioo Expires: lllSlOT
My Commission No.: DD164752
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C ERTIFTCATE

TÍIE STATE OFFLORIDA
COTJNTY OFPALM BEACH

I hereby certi$ that I have read the

foregoing deposition by me given, and that the

statements costaitred herein a¡e true a¡d conect to the

best of my knowledge and belief, with the exception of
any corrections or ootatrom made on the errata sheet
if one was executed.

Dated this _ day of
2c0/..

L¿wrence A Bornstein
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1 CERTIFTCATE
2 lHESÎATEOFFLORIDA)
3 C1CUNTY OF PALM BEAC1I )
4 l, Rachel W. Bridgc, Registcrcd

hofcssioual Rcpo¡rcr a¡d Notary Public i¡ and for
5 thc Stttc of Floddtr at lrrge, do hcrcùy ærr¡fy

lhat lhc aforÊúcûtiotrcd sitDcss wås by mc first duly
6 sworü to Érify lhe wùolc truth; ûar I %

¡utüorizcd to snd did raport sid dcposition Ía
? r6otypc; âDd thät thc foregoing pagæ æ a Ùuc

a¡d æ¡st tra¡sc¡iption of roy sùorthand rotcs of
8 saiddcpos¡¡ion.

I funhc¡ ccrtis thal sdd dcposition wEs

9 tskc¡ st ûc rimc aûd Place herci¡sbwc st foft
aad thar thc taking ofsaid dcpositíoo w¡s commcnced

10 ârd conpleted æ hcrËinabovc scl oul.
1l Ifurúaccni$ thal I an notanomcy or

counscl of aoy of the Paflies, no¡ u I a ¡elarivc o¡
12 cnploycc of æy aatomey of ærß*l ûf Party æn¡c.rcd

with thc aaioo, oor am I finaocially i¡ldêsled itr lüe

13 sdioÁ.
14 Thc forcgoir8 æniñcâÎioo of rh¡c u"nstr¡pr

docs oot apply to ary rcproducrion of tbe sme by any means

15 uúless under ùe dirÊd coatrol asÜor di¡caion of the

ccrtiliry rtportcr.
16

IN WITNESS WHEREOR I bavc hereuoto st ny
17 haûd this 19lh dây of JanuarY, ãXX'
18
19
20 Rachcl l,V. Bridge, RMR'CRR

Norary l\rblic Stale ot Flo¡ida
My Conmission Expircs: 1/l5tî7
My ComissioD No.: DD164?52
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ERRATA SHEET

lN RE: C-oteman(Parcnt)Holdingsvs Morgar St¡nley

DEPOSffiON OF: l¡w¡cnce Borns¡ei¡ TAKEN: l-15O4
DO NOTWRTTE ON TRANSCRIFT. ENTER CI{ANGES HERE

PAGE# l'fNE# CIIANGE RFASON
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t7 Please fo¡qrard the orþinal dgned eûata úeet to this

ofñce s that copiesmay be disnibuted to all
18 parties

19 Under penalty of perjury, I declare that I ùave read my

deposition and that it istn¡e and comca sbject to
Z) any cüangesin form or s¡bgance entered here.

2t
DATE:

L
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u
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In_ TTIE CIRCIJTTCOURT OF THEFIFTEENTHruDTCIAL CIRCUM OF FLOzuDÄ,
IN AND FOR. PALM BEACH COLNTY

MORGAN STANLEY E CO. INCORPQRATED,
MORGAN STANLEY SENTOR FUNDT.NG. INC.,

and MORGAN STANLEY,

Plaintiffs,

CASE NO. 50200.1CA002257)CCO04B
Þivision AA

A-R-TIIUR ANÞERSEN LLP (an lllinoìs limited

liabäiry partnership), AWSC SOCIETE
COOPÉRATIYE, en \íquidatían (a Swiss

coopcrativc corporation), ARTHLIR,{NDERSEN
LLP (an Ontario limited Iíability partnership),

ARTHURANDERSËN & CO. (aHongKong
partnership),RUIZ,URQUIZA Y CIA, S'C. (a

Mexico parhrership), PORTA CACIIAFEIRO,
LARIA & ASOCIADOS (a Venezuela parfrrership),

PHILLF E. HARLOV/, \Ã/ILLLAM PRLTITT' and

DONAID DENKHAUS,

Defendants.
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FIRST AMF.*NDED coMPL/lnïT

In March I998, Morgan Stanley & Co. Incorporated ("MS &. Co."), Morgau StanJ,ey

Sc.lrior Fundílg, [nc. ("MSSF"), and Morgatr Stauley- ín dircct reliance on certified financial

state.menls that rvere audited by Defendant Arthur A¡dersm LLP (an llünois limitedliabilily

partnership) ("Andersen') with the assistancc of ancl in coordinatiorr r¡¡ith the other Defcndants

na.'ned in this Complaintt - underwrote a multi-million clollar offerirtg of convcltible notcs and

I A'WSC, Société Cooperative, en líquidatioiz, a Swiss c¡c-¡erative cotpolation ("Andctscn-

Worlclwide") (forrrerly known as Anclerscn Worldwide, Société Coopárativc), Arthur Aldcrsen

LLP (a¡ Onta¡io limited liability part-rership) f'Andersen-Canada"), Arthur Andcrsen & Co. (a

16div001964
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providcd a $680 inilliorr loa¡'r to Sunbear' Çû¡piiratìor,, Inc., irt ct¡¡nectiorr with Sunbe¿m's

acquisition of three companies. ,{s Srrnbeam'$ subsequent restatenrmt of ils {Ìrrarrcial results

showed, these certified financial stateftÈnts gossly nisrepresented $unbeam's true financial

condition. Andersen and fhe other Defcndants had full knowledge of these misstate¡nçrts, and

they intended that MS & Co. and MSSF would rely orr these rrirqualifierl audit opinions.

Plaintifls - as a direct consequence of¡thi.s deceit - have lost hundreds of millions of dollars.

Accordingly, Flaintifls hring thi.s action and ailege the follorving;

Nature of ÄctÍon

i. In March 1998, Sunbearn ânnounced the acquisition of The Coleman Company,

Inc., Signature Br¿urtls [JSA, Inc., and First Alert, [nc. In order to fìnance these acqrrisitions,

Sunbeam issuerl $750 million ol'convertible notes, which MS & Ç0. underwrote, and borrowed

$1.2 bilüon in secured furimcing, rncluding a loan of $680 million from MSSF.

2. In scrving as an underwriter (which required MS & Co. to act as the initial

purchascr of thc convertible notes) and in agreeing to extend the loan, MS & Co. and MSSF

relied on the acuracy of Sunbcam's financial statements, including its 1996 and 1997 financial

st¿terrents that had bcen auditcd ancl ccrlificd by Andersen, as well a¡ other representations

made to them by Andersen. The Ande¡sen-certified Sunbeam filancial statements porFeyed

Sunbeam as a financially sound company in thc midst of an cxtraordinary financial turnaround.

Hong Kong partuershþ ('(Andersen-Hong Kong"), Ruiz, Urquiz: y Ci4 S.C. (a Mexico

partnership) ("Anclersen-Mexico"), Porta Cach¿feiro, Laria & Asociados (a Vcnezuela

partnership) ("Antlersen-Vanezuela"), Phillip E. Harlow, Wiiliam Pruitt, and Donald Dcnkhaus^

-z-
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Fißt Amcnded Cot¡plaint

3. In rcality, unbcknownst to Plaintiffs, Suf,.bc¡m's "tumaround" was aÍ. illusion

facilitated by the Defendants. As became appârent in fle summer of i998 and as confirmed by

Sunbeam's sübsequôflt restatsment of its financial resuhs, thc 1996 and 1997 statffilctrts that

Andersen had certified - and upon which N4S & Co- and MSSF had rclicd - did fl.ot, contrary

to the represe¡rtations tlrat Andersen made to MS & Co. and MSSF, conform with generally

ax,eptulaccounting principles ("GAÂP'). .Ândersen, with full knowlcdgc of thcmatcrial

misstatements contained in Sunbe¿m's financial reporrs, issued unqualificd audit opinions for

both 1996 and 1997. In so doing, it fàiled to per(irrm its audìt in accordance with gcnerally

acoeptetl auclíting standards ("GAÂS ").

4. In fhct, the statements that Andersen auditcd and ccrtificd as in compliancc with

GAAP and as representing Sunbeam's true fi¡¡ancial condítion, were replete with accounting

improprieties. As a corsequenoe, and conhary ttl the representations that Andersen made to MS

& Co. and MSSF, Sunbcam's true financial condition was misst¿ted by millions of dolla¡s.

5. A¡dcrsen's f¡aud was knowingly causcd by Hiulow, Pruitt, and Denkhaus. Harlow

(thc Sqnbeam engagement partrrer) and Pruitt (tire Sunbcam concurring Þartner) were $enior

pårmers of .A.ndersen and members of A¡dersen-Woridwitlc and untlertook direct responsibility

for dirccting managing, and approving the work that w¿s done on the Sunbsam audits.

Donkhaus, who ¿rlso wa$ a .senior partner of Andersen and a membc¡ of Andersen-Worldwidg

was the Ardit Division Hcad and managct of A¡dcrsen's audit practice for the entire South

Florida region and in this rolc undcrtook rcsponsibility for supervising and monitoring the work

perforn'red at Harlow's and Pruitt's direction. Ha¡low, Pruitt, and Denkhaus cach knew or

recklessly disregardcd thc accounting violations contained in Sunbearu's 1996 ancl 1997

linancial stetsrtrcrits. Ilallow, Pruift, and Denldraus also knew or recklessly disregarded that the

-3-
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Ëßonecu$ financial staternents that they had caused ¡l.adcrscn to ccrt$ would bc rclicd upon by

MS & Co. in clecicline to underwite the convertible notes and hy MSSF in dcciding to loan

Sunbeam hundreds of mÍllions of dollars.

6. This fraud was also knowíngly perpetratcd by the forcign Andersen branchcs namcd

in this complaint, Andersen-Canada, Andcrscn'Hong Kong Andersen-Mexico, and A¡dersen-

Venezueia (collectively, the'Toreign Andersen Branchcs"). Each of the Foreign Anderscn

Branches ¡eviewed and audited financial statements prepared for Sunbcam's forcign subsidiaries

for 1997, all of which contained significant accounting violations. Each of the Foreign A¡dcrsc,n

Branches knew of or recklessly disregarded the facr. that fhc financial statËments that fhcy had

reviewed and audited were not prepared in accordance with GAAP or rcvicwcd in accordancc

with CAAS. Each of the Foreign Andersen Branches also knew that the fina¡sial statemenls that

they had auditcd would bc incorporated into Sunbeam's consolidatai financial staternents and

thaf; lcndcrs, such as MSSF, zurd underwritcrs, such as MS & Co., woukl rely on these fin¡rncial

statcmcnts.

7. Thc ûaud was also knowingly perpekaled by Andcrsen-\ilorldwide through the

actions of its mcmbcrs, including Harlow, Pruitt, ¿nd Denkhaus, and its member finns, irtcluding

Andersen and the Foreign A¡dersen Branchcs.

B. This fraud ultimatcly forced Sunbeam and several of its subsidiaries ta seek relief

rrnder Chaptcr 11 of thc Bankruptcy Code, in February 2001. As ptrt of the bankruptcy cowt-

approved rcorganization plan, MSSF's $680 million loan to Sunbe am was discharged in firll, and

MSSF reccívcd Sunbcam stock valued at a fractiou of the original loa¡. In addition, the

convertible nofes issued by Sunbcam a¡d hcld by MS & Co. hacl been rendered substantially less

valuable.

4-
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9. By this complaint, Plaintiffs seek compensatory danrages of several hundreds cf

millions of dollars.

THE PARTIES AND OTHERRELEVANT ENTITIES

10. MS & Co. is a financial services finn that €ngagcs in underwriting" invesfment

banking, fìnancial advisory services, securities salcs and trading, aud research. In late 1997 and

eafly t 998, MS & Co. assisted Sunbeam in idcntiffing potential acquisition targels and served as

Sunbeam's financial advisor with respect to çedain a.spects of Sunbeam's aoquisitions of

Cgleman, Signature Brands, and First Alert. MS & Co. afso scrved as tho undclwrite¡: of a .$750

million offeríng of convertible notes that Surrbeam used to fina¡ce these acquisitions. MS & Co.

is a xrrporation organized and existing under the laws of thc St¿te of Delawarc, with its priucipal

plnce ofbusiness in Ncw York.

l l. MSSF is a company thai provides cretlit services to íts clients. ln 1998, MSSF

entered into a credit agrccmcnt with Sunbçun under which MSSF agreed to provicle a loan to

Sunbeam in connection with Sunbeam's acquisition of Coleman, Signature Brends, and Fint

Alert. Pursu¿nt to thc crcdit agrecrnent, Sunboam borrowed $680 million from MSSF, with the

borrowings usedby Sunbeam to firnd certain costs relating to the acquisitions. MSSF is a

corporation organized and existing under the laws of the State of Delawarc, with its principal

placc of business in New York.

lZ. Morgau Stanley is a financial sçrvices compûny. It owns 100 perccnt of thc siock

of both MS & Co. and MSSF. Morgan Stadey is a corporation orgarrized and cxisting undcr the

laws of the State of Delaware, \ì¡iÚ1 its principal placc of business in New York.

5t+" 16div001968
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l i. Andcrsen was a member in or business writ of Andersen-\ilorldwide. Andcrsen is a

partnership formcd undcr thc laws of ttre State of lllinois. Once one of thc world's largest

accounting fìnns, aLnost all of its partners have left the finn. Andçrsen participated in and

coordinated the 1996 and 1997 audits of Sunbeam and the 1998 restatement of the reports of

t¡ose audits. I¡ addition, A¡dersen's pa¡tnerc zind ernployees provided consuìting serr¿ices tQ

Sunbcarn as part of duc diligence work performed in conjuncfion with Sunbeam'$ acquisition of

Coleman, as well as on other projects-

14, A¡dersen-Worldwide is a cooperative oorporation organized under the laws of

Switzerland. Its members included more tltan 2,000 individuals frorn 390 offices in 84 cou¡rkies.

Various individuals who wcre members of A¡tlersen-Worldwide participated in thc 1996 and

1997 audits of Sunbeam and thc 1998 rcstatcmcnt of thc reports of those audits. Andersen-

lyorldwide and Andersen dictatcd thc policies and procedures to be used by Andersen members

and affiliates throughout thc world. A-ndersen and Andersen-Worldwide at all t'elevant times

(a) held thcmselves out to thc public as a singlc, intcgrôted, full-service, professional business

cnte4prise cornpri.sing "one fifl1x" wìth "onc voicc" afld "common values and vision "

(b) completely dominated and controlled each other's assots, opcrations, policics, proccdurcs,

strategie$, and tactics, (c) {äiled to observe corporato forrnalities, and (d) uscd and mmmiuglcd

the æsets, fàcilities, employees, and busincss opporn:nitics of each other, as if those asscts,

facilities, employees, anrl business opportunifies were their own'

15. Andcrscn-Carlada n'a-s a member in or part of Andctsen-Wotldwidc. Ândetsc'tr-

Canada is a partnership organiz.ed under the l¡rws of the province of Ontario, Canada. Andersen-

Çanada auditcd thc 199ó and L997 audits of $u¡rbcarn's Canadian subsidiary for inclusion iu
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participafed in the 1998 restatement of ths rcports of thosc audits.

16. Andcrscn-Hong-Kông was a mcrnbcr in or part ofAndersen-Worldwidc.

Anlersen-Hong Kong is a parhrership organized under the laws of Hong Kong. A:rdcrscn'Hong

Kong audited the I gg6 and 1997 audie of Sunbeam's Hong Kong subsidiary for inclusion in

Andersen's l g96 and 1 99? audits of Sunbeam's consoliclated financial statemenls. It also

participated in the I 998 resL:atement of the retrrorts of those audits.

17. Andersen-Mexico was a mgrnbcr in or part of Andcrscn-Worfdwide. A¡dersen'

Mexico is a parÍnership organized under the laws of Mexico. lrndcrscn-Mcxico audited the 1996

and 1997 audits of Sunbeam's Mexican subsidiary for inclusion ín Andersen's 1996 and 1997

auclits of Sunbeam's consolidated fiuetrcial staternenfs. It also participateti in thc 1998

restatemcnt of tb.e reports of those audits'

I S. Anderserr-Venezuel¿ was a nrember in or part of Andersen-Worldwide. Andersen-

Vcnezuela is a parkrcrship orgeruizerl unde( the laws of Ven ezttelu Andersen-Venezu€la audited

the 19g6 and 1997 audits of Sunbeu¡r's Vcnçzuel¿m subsitliary for inclusion in Antlerson's 1996

and lgg7 audits of Sunbeam's consolidated financial statements. It also participated in the 1998

rcstatcflcnt ofthe reports of those audits.

tg. Defendant Harlow is a resident of Fl.orid¿ and at all times msterial hçreto was a

partncr in Andersen and a mernber in Andcrseu-Wo¡ldwide. He served as the eugngemelt

partner on the audits of Sunbcam's financial statements f¡om 1993 to t998. As engagement

parlncr, Hælow undertook the primary responsibility for supervising the 1996 nnd 1997 audits of

Slnbeam, including tiirecting and overseeing the acf.ivities with respect to lhe Subeam wotk
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pcrforrncd by numetous pcrsons at A¡dcrsen. Harlow also participatcd as a manbcr of

Sunbeam's due diligeuce tcam in connection witå Sunbeam's acquisition of Coleman.

20. Defcndant Pruin is a residørt of Florida and at all times material hereto was a

partner in Andersen and a member of Andersen-ìWorldwide. He servetl as the concuning partner

on the Sunbeam audits fbr at least 1 996 and i 997. As such, he undeftook tesponsibility for

indcpendently reviewing the Srurbeam audii work that had been conducted under Hadow's

supcrvision and ensuring that it complicd with GÂÁP and GA,A'S.

Zl. Dcfendant Dcn-kúaus is a rcsidcnt of Florida and at all tirncs matcrial hcrcto waq a

partncr in Andersen and a mfinbcr of Andersen-'Worldwide. Denklaus was Audit Division

Head anrl mauager of Andersen's audit pructice f'or the entirc Soufìl Fltlrida region. As such

Denkhaus r¡nclertook responsibility for ensurlng that the audit work perfrrrmed by Andersen in

t}e South Florida region was conducted in accordance wiLh G.A,AP and GAAS. Denkhaus also

served as the engagement pârtnÈr on Sunbeam's ultimate restatøment of its furancial statements.

22, At all times material hereto, Sunbeam Coqporation wæ headquattered in Palm

Beach CouuÍy, Irlorida. Sunbeaur Corporation, through its operating subsidiaries and affiliates,

manufacfired, marketed, and distributed dur¿ble household snd outdoor leizure consurtrer

products tfuough mass-m.arket and other consumer ohaunels. On February 6, 2001, Sunbeam

and sçveral of its afiliatçs filcd a petition fo¡ relief under Chapter 1l of ttre Bankruptcy Code in

the United States tsankruptcy Court for the Southern Dist¡ict of New York. Sunbeam has since

øncrged from bankruptcy and now opefatcs undc¡ the namc American Household.

23. The Coleman Company, Inc. was a leacling manufacturer and marketer of consumer

proclucts for the worldwirle r:utdotrr recrcation maikct^ Cr.rlcrnan wru a Delaware corpQration,

with its príncipal placc ofbusincss in Kansas. Pdor to March 30, 1998, Colcmfit (Patcnt)
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Holdr-ngs Ine. ('Colernan-Parent") owned 44,067,520 shares (or approximateÌy 82 perccnt) of

Coleman. Coleman-Parent is a Delaware corporation, wifh its principal place of busincss in New

York and is a wholly-on'ncd subsídiary of MacAndrews and Forbes Floldings, lnc. ("MÂFCO").

MAFCO is a global investrnent frm owned and operated by financier Ronald O. Perclman.

1'hrough its various subsidiaries and affiliates, IvlÁ.FCO owns a¡d/or controls a number of multi-

biliion dollar gfobal corporations, including Revlon, lnc., the international col.sumer cosmctics

compâny. MAFCO is a Delaware corporatjon, with its principal place ofbusiness in New York.

JURISDICTION ÄND VENUE

24. This Court has jurisdiction over thc subjcct mattcr of this action pursuant to

section 26.A12Q)@). Florida $tatutes, because Plaintiff'seeks damages in exce.*s of'$ 15,000

exclusive oÊinLerest, costs, and aÍtorneys' fees.

25. Thís Court has personal jurÍs<liction over Andersen, Andersen-Worldwide,

A¡derscn-Canadq Andersen-Hong Kong, Anderseil-Mexic<1, and Andetserr-Vcnpzvnla pursuant

to section a8.193(1)(a), (b), and (f), Florítla Statutes, because e¿ch of thcm, directly or tår'ough

its parlners, mernbers, agents, or employees, (1) operated, conducted, engaged in, or carried on a

busincss or busfuress venturc in Florida ûom wlúch the acts and injuries comptained of in this

action aruse, (2) comrnitted within Flodda thc tortious acts complained of in this action, or (3) by

an act or omission outsidc of Floridq caused the complained-of injuries to Plaintifß to occut

within Flodda at or about thc timc that it was cngagcd in service activities ín Florida or that its

services rvc¡c uscd or consumed within Florida in the ordinary course of cotnmerce, trade, or use.

2(). This Court has personal jurisdiction ovcr Defçudants Ha¡low, Pruitt, and Denkhaus,

bcc¿usc cach ofthem is a rcsident ofFlorida
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27 . Venue is proper rn this Court pursuant to section 47.01 l, Florida St¿tutes, becausc

Andersen maintaincd an ofÏice with more than 30 empioyees and partners in Fahn Beach

County, and the cause of action accrucd in Palm Beach County.

FACTUAL BACKGROITND

A.ndersen's aud Suuheam's Frauduleut Scheme

Zt. Iu July 1996, to acldress its growing finaucial difficulties, SLmbeam híred Albert

Du¡lap as Chairman and Chief Ex€cutive Ofñcer. Dunlap was a well-known "tumaltund"

spccialist who had a history of apparent success at other companies. FIe was nicknamed

..Chainsaw A]" because of his practice of cutting staffand closing plants to achieve quick

turnaround rcsults.

29. lgmcdiately after ho was hircd, Dunlap publicly prcdicted that, as a result of thc

Company's rcstructuring, Sunbeam would attaio significant increases in its margins antl salcs.

Dunlap replaced ¿lmost all of top managcmcnt with bis oqm selections, hiring Russell A. Kersh

(Chief Financial Officer); Donald R. Uzzi (Vicc President, Malketing and Product DevelopmenÇ

and later Executive Vice Prcsident, Consumcr Products Worldwide); Lee B. Crifüth (Vice

President, Sales); and Robut J. Gluck (Principal Accounting Otficu).

30. Unbeknownst to thc public and to Plaintiffs, Sunbeam'c ncw senior management

embarked upon a scheme designed to misrEresent Sunbeam's financial condition. Sunbeam's

subsequent NovernbLr 1998 restatsment of its 1996 and 1997 financial statemcnts rcvcalcd the

plan that Sunbeam's mariâgefirent had adoptcd and Andcrscn facilitatcd. In 1996, Sunbcam's

managenent, wiih Andctscn's knowing assistancc, causcd Sunbem. to ovctst¿te its ope,tating

losscs by at lcast $40 miilíoq thereby estabìishíng an overly bleak financial baokdrop ageinst
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which the company's pcrfcnnance in 1997 u¡ould be measured. In 1997, by eoukast"

management caused Sunbcam dramatícally to overstate its eamings. 'When 1997 opcrating

earnings werç gvçntually conected and restated, they \¡/sre $95 million less than the earnings

originally repgrtècl - and. approximately half of the figur-e that Andersen had previously

certified.

l l . In order to convince the public that Su¡rbeam'$ tûrnatound was rcal, Sunbcam

neodcd an outside auditor to validatc its finflrcial reports, Andersør - desperate to retain a

valuable client - stood ready to assist Sunbeam in its schcme'

32- After Dunlap assumcd controi of Sunbeam, Andersen had reason to fcar that its

relationship with $unbeam was in jcoparcly. Harlow, Pruitt, and Denkhaus kncw that Dunlap

had employecl CkrOpers & Lybrand, one of Anderseu's major competítors, as a financial

cousult¿mt ancl inclependent auditor in past turnaround assignments. In fact Dunlap had already

cngaged coopers & Lybrand to assist in planning sunbeuür's mas$ivç ¡e5huciuring.

j3. A¡dcrscn had a significant stakc in retaining Sunbeam, a'long-tirne major client.

Beíng dropped by a high-profile client such as Sunbcarn would have been a severe blow to

A¡dcrsen's reputetíon. The company generatcd substantial i-ncome fìlr Andetsen's Flodda

oflice, pâyülg over $l million in fþes for its 1995 audit alone and providing it with substantial

inctme from lucrative consultiug iusigrunents. Indeed, Andersen was so eager to keep Sunbearn

as its clicnt that it agreed to a 3Q-percent reduction in its 1996 audit fees.

34. Andersen,s fecs were particularly important to Andersen's partners, r'vhose incxlmui

werc de.pendent on thc continued business from Sunbeam. Á.nder$cn tied part of its audit

pattncrs, compensatio¡ to the solicitation and marketing ofnon-auclit cousulting scrvices, and

c¡eateci other revenuc-sharing arrangernents betweèn aurlit and consulting partner grolfps-
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35. Andersen puf [remenrÌous piessuro on partncrs to gcncratö mcre fees. A "depth

Çhart, wns developeci for each audit clientbased upon the level of scrviccs provided to that

client. Parkrer oompensation was detemtined based on the additional services sold, and the

ability of an Ancfersen partner t(} ínsrease his irrcome depended directly upon thc level of fees

thet the partoer ,,çontroll etl" ur solcl to his or her assigned clients' Thcse pressures led directly to

a conflict of intcrcst firr the au<fitors on the Sunbeam engagcrnsnt and were a significnnt factor

that caused A¡derser:, Harlow, Pruitt, ¿md Denkhaus, æ well as the Forcign Andcrsen Branches'

to abandon their independçncc, objectivít¡ and integrity on thc sunbcam financial st¿tem$lt

audits and revíews'

Andersen's Worldwidc Opcratiorts

36. Andersen was furmed in Illinois in 1913 as ån accounting and consulting

partnership under thç name "Art¡ur Andersen & co.'l rn 1'977 ras .Ândcrscn incrcascd its giobal

prcseuce, it created a new sbucture callecl ttre "Andersen ÏV-orldwidc organization"' Thc

Ândcrscn Worldwide Organization was ovçrseçn by Andersen-trVoddwide, which actcd as an

umbrella organization for the Andersen' the othcr Andcrscn Worldwide Qrganieation member

fínnS, the members and contract partnels of A[dersen-Worldwicte' and the indívidual members

and partners of thc Andersen lv'orldwido organization meulber firms' The model adopted by the

An6ersen V/orldwidc Orgaaization was infeuded to preserve "The Heart of Pattnetship Çulture,"

including incotnc sharing among the member firms of the Anclersen ÏVOrldwide Organization

-¿ntl a comnon govcînancc model. 'I'hus, parhrers (or equivalentS) in thO variouS hr¿¡ehes of the

An¿ersen Worldwide organization we¡e also members of Andersen-Wortilwidc, rcsulting in a

global parfirøshíp of more thau 2,000 individuals from 390 olrces in 84 diffcrcnt counfrics' In
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addi-uion 
.ro overlapping partners and nncmbcrs, Andcrsear-'lVorlds¡ide and .Andersen shareci

officers in common. For cxample, thc former CEO and Managing Partner oftAndersen-

Worldwide, Joseph Berardino, was also the CEO and Managing Parfner of Andersen.

i7. A¡dersen-Worldwide and Andcrscn also shared the same addtess. In its

promotional literature, Andersen-'Worldwide stated that its hcadquartcrs wcre located rt 33 'West

Monroc Strcct, Chicago, illinois 60603. That is úe same address as the headquartcrs of

AndErsc'n.

38. Andersen-Worldwidc sct uniforrn profcssional sta¡dards for a]l irs offices ancl

required t¡e members and partaers in its inte¡national officcs to agrcc to bc bound by those

professional standards and principles. Andersen-Woddwidc coordinatcd thc sharing of costs and

allocation of rcvcnucs and profits among its members and parlners and its offces around the

world. Andcrsen-Worldwidc operated undsr a worldwide tax structure, In addifion, Anclersen-

Worldwidc handlcd all bonowing on behalf of-its international otfioes and maintained those

officcs' financial rccnrds, payroll, and employee health-beneflts plans. AII of Andersstr's ofñces

also sha¡ed global computsr operations and traíning facilitios'

i¡g, The components ôf the Andersen'Worldwide Organization ignored corporete

formalities in referring tç¡ thernselves and each other. For exarnple, personnel affiliated with

Andersen and Andersen-Worldwide regularly exchangeil correspondence r¡nd e-mails that were

labeled "Andersenws" - sþçtt fQr "Aflderseu Wotld Organiz:rtion'" Dôcuments prepared by

Ander.sen often bore the insignia and logos of Andersen-Worldwidç, inclutling'oAndersen-

Worldwicle," ,.Andersen," and "Arthur Andçr$en." [n its promotronal literature, Ande¡senused

the namcs ".Andcrsen Worldwidc," 'iA.ndcrser¡" and "Atthw And¿tsefl" interchangeably. In

ad,Cition, A¡dersen sometirnes used only the na{ne "Andersrrl" wher refcrring to all ot part of thc
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Anclerscn'Worldwide Organization and didnot differentiatc bctween.Andc¡scn-Vy'orldwide and

ils of fices around the globc

40. [n promotional literature, Andersen, Andersen-IVorldwide, and the membcr ûrms of

the Andersen Worftlwide Organization marketed themselvcs ås "one finn," "a single worldwidc

operatíng skucture," that "thinlr[s] and act[s] &s otre."

4\. News releases issued by Andøsen, Andcrsen-Woddwidc, and othermemher lÏffis

confi.rmed that the Anderscn Worldwide Organízation and Anclerseu operated as a singlc

worldwirle organization:

Andersen referred to the brand identity arlopted hy the member finns of tlie
Andersen "global c¡ient service network."

'I,\/ith world-class skills in assuratrce, tax, consulting and corporate finance,

A¡thur Andersen has more ttran 77,000 pcoplc in 84 countries who are united by a

single worldwide operating structure th¿t fostc¡s invcntivcncss, knowiedge

sharing, and ¿ focus on client success."

"A¡thur Andcrsen is significantly different f¡om the other firms in sbucture,

gov€rnanoü and cultu¡c - differences which can be pivotal in icrms of the quality

of service a cliçnt mmpany receives. Important distinctions mark our f-trm from

the rEsL TVe have evolved a unique organizaúonal cuiturc that today unif.es fhe

people of A¡dersen Worldwidc. \ffe arc the only truc global firm, sharing

knowledge and doing business ¿tffoss borde¡s, sharing costs whioh fund

rnethodologies, reseatch ard developmerrt, lines and industry groups."

A¡dcrsen qpokcsman David Tabolt stated: "trV'e conductmore than 30,000 +udits

around thewodd cvcry yeâr."

"A,at. is alrcady nruch motc intcgratcd globally than the rest of the Big Five. As
Mr. Bc¡ardino [Andusen-Worldwidc's formcr CEO, who resigned in March
2002] points out, 'tltcre is onc namc óvcr thc door. We're not an alphabct soup,'

Thc cohcsivcncss of AA's.culnrc has bcen a soufce of humot to out.siders, wh.o

have labeled its bean counter$ 'Androids.' While somc rivals arc still struggling

with a complicated array ofnatíonal parhrørships, and thus difforent systems for
sharing pay, AA païtfløs orjoy a singlq and possibly unique, system trf
remuneratioru they recsive a list of what cach of thcm has camed in thê past

yeår.tt
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"Arthur Anderscn is a globaì professional serviccs organization con-sisting of over

100 urember firms and more than 61,000 peoplc unitcd by a síngle worldwide
operating structurc and a common culture of innovation and knowledge sharing.

This unique 'otrc-fiffi' approach qualifies the pcoplc of Arthur Ander'seu to servc

clients by bringing together ary of more than 40 competencie,s in a wary that
fuanscends geographic borders and orgaaizationai lincs. Atthur Anclersen's
people provide effective business solutions to ovcr 100,000 clienLç in 81 countries

a¡ound the world. Since ifs beginníng i.n. 1913, Arthur Andersen has realized 85

years of unintemrpted growth. Wilh rcvenues of mote than US $6 billioq it
st¿nds today as a worid le¿der in prcfessional scrviccs. Afhur,A.nclersen is a

business unit of Ândercen'Worldwide."

Thc Andersen-trVorldwide websitc (Andersen.corn) confinned that therc was a single worldwide

organizat'ion:

"Our 390 offices may be scatfered arnid 84 diflerent countries, but our voice is the

same. No rnatter whcrc you go, or who you taß to, we act with one vision.
Without bounda¡ies."

"One world. One organization."

Anda.sen's recruiting brochurcs rcflected that it was a single worldwide orgærization:

"We wil! in A.rthut Andersen's own words, 'act a.s onc firm and speak with one

voicc. It ís a united fhmiiy that operates aøoss hicrarchies, geographical

boundarics, ciicnt groupings, service lines and compctencies ancl f'eels the kiruhip
of undcrstanding and shared responsibility."

42. .Andcrsen-'Wotldwide ntanaged its operations by practice gÍ)ups, us well as by

geographieal rcgion. Each practice grcup was headed by a global practice director who oversaw,

directed, and confollcd thc opmations of. cach praotice group worldwide. Regional practice

directors (ø.g., Den-kúaus was thc ditector of'Anderscn-Worldwide's audit practice in South

Florida) rcported to the glohal practice director and managed the practice group withil thcir

regions.
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43. As a rcsult of the "onç firrn" approach, all actions takcn by mernbers ofl Audcrsen-

Worldwtde, as wcll as all actíons tâken by member firrns of A¡rdcrscn-Worldwidg may be

atff ibutcd to Andersen-lMorl dwide.

M. Andersen applied the "one firm" approach in its work with Sunt¡earn. Top partners

responsiblc for the Sunbe¿rn auclits and restatement wcrc partncrs of Andersen and nrembers of

A¡rderscn-Worldwidc, including the engagement partner on the Sunbeam audits, Harlow, tfte

concurring partncr on those audits, Pruitt, aucl the Audít Division Head and manager of

Andcrsen's audit practicc f'or the entire South Florida region, Denkhaus.

45. In addition, various international offices ofAndersen-Worldwide did subsuntial

work for Sunbcam. Sunbeam wæ a multinational corporation witl opcrations in Carad4

Mexico, Venezucla, and Hong Kong. The Sunbeam eugagement requircd the participation of

¿uditors frorn cach of those counfries ând numerous Arnerican citics. Harlow, on bdralf of both

Andcrsm and Anderseri-ttrorldmcle, developed work plans that he circulated tu Andcrsen's

branches in other counhies, including thc Forcign Àndersen Branches. Those offices workcd

closely with Harlow and others within A-ndersen and Andcrscn-Worldwide to complete ttre tasks

outlincd in the plans. They sent their work product to lLBrlov/ for inclusiûn in an Andersen-

Wo¡ldwidc Management Letter, æ weil as for incorporation in Andctscn's audit wotk.

The Fraudulent lgg6 Finunci¡l Statements

46. In 1996, aftc,t Dunlap took conhol of Sunbearu, Andçrseu pennittcd Sunbeam

rnanagement to employ numerous accounting prectices that - as $u¡rbea¡n's November 1998

restaterne¡rt of it* 1996 finaucial staternents and an SEC invcstigation later showed - did not
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eomply wittr GAAP. The objeotivc of these accounting virrlalíons was to set ffl a.rtificially hleak

linaucial backdrop against which Sunboam's 1997 pcrformance would be judged-

47. Among other things, Sunbeam's I996 financial statements. certified by Andersen,

did not comply with fhe accounting principles of (1) reliability, Financial Accou¿ting Standards

Board ("FASB") Statemeflt of Financi¿l Accounting Concepts No. 2, $$ 58-97; Accounting

Principles Board ('lq,PB") Stâtsment No, 4, $$ 109, 138, 189; (2) cornpleteness, FASB Statc,mcnt

of'Financial Accounting Concepts No. 2, $$ 79, 80; APB Statcmsnt No. 4, $ 94;

(3) conservetism, FASB Statement of Financial Accounting Concepts No. 2, $$ 91-97; APB

Statemen¿s No. 9, $$ 35,71; (4) neutuality, FASB Statement of Fìnancial Accounting Concepts

No. 2, ¡¡g 9S-110; or (5) relevancg FASB Statement of Financial Acoounting Concepts No.2,

$$ 47,48.

48. Ârrong the ucçounting frauds that Andcrsen knowingly allowed was the artificial

inflation of Sunbeam's rösorves. Becausc thc rcscles were charged as an el(pense against

income, this accountÍng practice allowcd Sunbcam t0 overstatÞ the 199ó loss against which its

l997linancial results would be compared.

49. For exanrple, Sunbeaua created a $338 million reserve for "reskucturing" chatges.

As thc November 1998 restatement made clear, includcd ín these charges were costs of

redesigning product puckaging; costs of rclocating employees and equipment; bonuses to be paicl

to ernployees who we¡e told that thcy wøc being laid offbut wcrc askect to stay on tønporarily;

advertising expcnsçs; and certain coruulting fecs. Bec¡ruse thcsc items benefitcd futr¡re

activities, GAAP did not permit them to be classificd as re$tructuring charges. Anderscn also

pømittcd Sunbeam (o violate GAAF by creating a $ 12 million reserve firr ¿r lawsuit allcging that
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Sunbezun was liahle for cleauup costs as$ociatcd with a hazardous waste site, evcn though

Sunbeam's cstimated liability was, at best half that arnount.

50. Ande¡sen also permitted Sunbeam irnproperly to write down its houschold products

inventory in 1996- In connection with the restructuring, Sunbeam had decided to ciírninate half

of Sunbcam's product lines a:rd to liquidate its inventory of those product lines. Although ouly

half of Sunbcam's product línes wcre eliminated, Andetsen allowed Sunbean to apply, at year-

end i996, thc special acçounting treafment that it had accordcd the elirninated lines to its entirc

inventoty of houschoid products. r\s a result, as thc Novernber 1998 ûnancial rcstatement later

shorved, Sunbeam undcrstated the balanoe sheet vaiue ofíts inventory Bt year-cnd 1996 by

approximately $2 urilüon and ovetstated its 1996 loss by the same aruount

51. A¡dersen also allowed managcment improperly to recognize, as a 1996 expenset

$2.3 míllion in 1997 advcrtising expenses ancl rclatcd cosfs, In addition, A:rdcrscn perrnitted

Sunbeam to manipulate its 1996 liabilities for "cooperative advcrtising." It was Sunbearn's

practice to fi¡nd a portion of its rctaiiers' costs ofrunning local promotions. Âs required by

GAAP, Suubea¡r accrucd its estinratcd liabilities for this expeuse. At year-cnd 1996, Sunbeem

set its cooperativc advertising accrual at an inflatcd value of $2 1.8 million. According to the

Novernber 1998 restatcment, this acurual was improper under GAAP because it was

approximaiely 25 percent higher than the prior year's ¿ccrual arnount, without a proportíonal

i¡crease in salcs providing a basis for the incrcase. Ultimately, ss tåe November 1998

restatement showed, $5.8 million of that exccssive accrual rvas usecl (without disclosure) ûo

inflate Sunbcamrs 1997 income.
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52, In the coursc of auditing Sunbeam's 1996 fiuancial statements, Andersen becamc

aware of these and other impropsr accounting practices. Indeed, an Andersen employee

questioned a Sunbeam employcc about the restructuring reserves and was tôld tÏrât the ¡eserve

included "everything but the kitchcn sink." Harlow, the Andersen engagcment partner, know of

this statcment-

53. Harlow inforrned Kersh and Gluck, who were part of Sunbcam's senior

managemenq that certain of the restructuring reselves that Sunbeam had cstablished were not

propurly accomted fo¡ as restructuring costs under CAAP beoause they burcfited Sunbe¿un's

future operations. He proposed that Sunbeam reverse tho accounting entrics on its books and

recorcls reflectíng tJre establishmcnt of these reserves. Howevel, when Kcrsh and Gluck rcfused

to reverue these items, Ha¡low caused ,A¡dersçn to acquiesce to Sunbcam's fiaudulent

aocounting fol the reservcs.

54. In March 1997, Andersen issued rxr unqualified audit opinion regarding Sunbearn's

1996 financial statemeirts and authorized tire inclusion of its audit opínion in Sunbearn's 1996

Form lO-K filed wittr thc SEC. A copy of the lggó AudÍt Opinion is cxhihit "A" att¿ched

hcreto. Consístent with Andersen's internal procedures, the Audit Opinion wæ.issued at the

direction of l-Ia¡low and Pruitt. Denkhaus, as Audit Division Hcad and ftauagçr of Andersen's

audit practice fo¡ thc cntire South Florida region, had undertake,n rcsponsibility for supervising

the audit work pcrformed in Andsrscn's Soutå. Florida rcgion and thus ¿lso bore responsibility

for the issuancc of this oPinion.

55. Dcspitc its knowledge of thc nany improper accounting practices that Sur:beam's

managüntnt harl employed. Anclersen's opinion statcd:
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W'. e conducted our zudits fur accordance with gencrally accepted

auditing stanclards.

Those standards require that wc plan and perform the audit to

obtain rcasonable assurance about whcther thc financial statements

are free ofmatsriai misststement, An audit inciudcs cxamining, on

a test bæis, evjdence supporting the amounts snd disclosurcs ín the

financial statanents. An audit also includes assessing the

âccôunting principles used and siguificant estimates made by
managenent, æ well as evaluatíng the overall financial ståt¿Tncût

presentation, Wc believe that our audits provids a rcåsonable basis

fbr our opiniou.

In our opiniou, the financial statemøtts . . . prcsent fairly, in all
matcriaL rospects, thc financial position of Sunbcam Corporation
a¡rd subsidí¿rnes as of December 31, 1995 aud Dccember 29, 1996,

and the resutts of their operatious and theil cash flows for cach of
the three fìscal years in the penod ended December 29, 1996 in
con formity with gen eral ly accepted accountÍng principles.

56. Anclersen zrlso knowingly provided false descriptions of ccrtain of Sunbeam's

specific accounting practices. For exarnple, it chsrectcrizcd Sunbearn's lreahnent of its

reskucturing oharges in Note 2 to the audited 1996 consolidated financial staternenLs as follows:

In conjunction with the irnplementation of the restructuring and

growth plan, the Company re<,orcled a pre^ta¡( special charge to

earnings of approxirnately $337.6 million in the fourth guartcr of
i 996. This arnount is irllocated as follows in the accompanying

Consolidated Statement of Operations: $154'9 million to

Restnrcturi:rg, knpairment and Othcr Costs as ñ:rther describerl

below; $92.3 million to Cost of Goods Sold related principally to

inventory write-downs from the reductioü in SKUs and costs of
invontory liquidation prografts; $42.5 million to Sclling General

and Adlninistrative expenses principatly for increases in
environmental and litígationrescrvcs (sce Notes 12 an¿l 13) and

other reserve categories; and the estimatcd prc'tax loss on the

divestíture of the Cornpany's fumiturc busincss of approximafely

$47.9 million.

In fac! hower,êr, Andersen knew that Sunbearn lied'improperly iuflated its rcsfitcturing costs by

mi[ions of dollars.
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57. Andersen's 1996 ¿udit violated GA"A.S beea,use, arnong othcrthings, Andorsen

failed (i) to perform the audits with an attitudc of professional skepticisrn as requited by the

Statement on Auditing Sundards ("SAS") No. 53; (2) to conclude that there was a sig:,rificant

risk that Sunbeam managemeflt would ìntentionally di.gtott the company's fin¿ncial stâtements,

in violahon of y'irnerican Institute of Certitîed Public Accountants Profcssional Standards, AU

$g 316.10 and 3ló.12; (3) to recognize that the accounting policies ernployed by Sunbeam were

not acceptable in the oircumstances, in vroìation of AU $ 316.19; (4) to obtain suificient

competent evidcntial D1.attrr through inspectirm, observatiort, inquiries, a¡rd confirmations to

afford areasonable basis for its opinions regarding Sunbeam's financial statemcnfs, i:n violation

ofAU g i50.02: (5) to exeroise due professional care in the perfotmance of lfie audit, in violation

of AU $ 150.02; (6) to plan the work adequately to uncover the erors and iFegularities in

Sunbeam's accountiug information, in violatíon of AU $ 150.02; and (7) úo obtain a sufficierrt

uaderstanding of Sunbeam's iuternal conffol structure to plan the auditc and to deterrnine the

nature, lirui¡g, and extent of tests tt: be perf-ormed, in violation oirflU $ 150'02^

58. In addition, in couductrng t'he 1996 audit, Andersen (1) improperly relied on

manâgcmcnt representations rather than applying the auditing procedures necessary to ¿fford a

reasonablc basís for an opinion on Sunbeam's financial statements, in viol¿tion of SAS No- 19

(Ati $ 333.02);(2) failed to recognize that misst¿tements resultilg from misapplication of

GA-A-P, dcpartunes from fact, and omissious of necessary iuforrnation" in eggregate, Çaused

Sunbcam's financial slatements to bc materially misstated in violation of SAS No' 47

(AU ç 3lZ.M);(3) failed to issue a qualified o¡ advcrse opinion, in violation of SAS No' 47

(AU $ 3l2.j 1): anct (4) imprgperly concluded that the accountingprinciples applícd b¡r Sunbeam

werö appróFriate in the circurnstances and that Sunbcam's fi¡ancial statements wete informative
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of matters that could affect their use, understanding, and interpretation, in violation of SAS

No. 69 (AU $ 411.04(b) and (c)).

59. Harlow, Pruitt, and Denkhaus knerv ofor recklessly disregarded numerous red flags

that should have caused thcm to frevent Andersen from ccrtiffing Sunbeam's 1996 financial

statcments. However, thcy did nothing to stop Antlerscn's unqualified 1996 audit opinion from

treing ùciucled in Sunbeam's FÒnn 10-K filing with the SEC, despite the fact that they knew or

were reckless in not knowiug that the fìnancial statem.ents thai Andersen had certified were

materiaily misleading. Harlow, Pruitl and De¡khaus also knew that tl¡E false financial

statements iirot tn"y had caused Anderscn to issue would bc incorporated into Sunbeam's

cousolidated financÍal -statements and that lenders, such æ MSSF, and underwritcrs, such as MS

& Co., would rely on thcse fìnancial statements.

60. hr all, the 1996 financi¿l statcments audited by Á.ndersen were materially faise and

misleading and overstated Sunbeam's operating losscs for 1996 by at lcast $40 million.

Moreover, A¡de¡sen's unqualifiel audit opinion was false ín at least two material rcspecfs. First,

the financial statemcnts that Anderscu audited did not "fàirly" prcsent Sunbeam's fìnanciai

position in conformity wifh GAAP, as it reprcscnted. Second, Andersen had no! as it claimed,

conducted i¡s auditin accordance with GAAS.

'l'lre Fraudulent 1997 Financial Statements

6l- 
. 
The accounting frauds in which,Anderserr permitted Sunbcarn to engage in 1997

were aiffied at inflating the co¡npany's eatnings, To accomplish this - as the November 1998

restatcmcnt and an SEC investigation subscqucntly showed - Andersen allowcd Sunbçarn to

44
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rec.ord fraudulcnt sales, to accÆunt improperly fur one-time evcnts, and improperly to use

"cookie-jar" reservçs, all in violation of GAAP.

62. Amoug other things, Sunbcam's I 997 fÌnanciai statemeots, ccrtified by Andersen,

did not comply with ttro accounting principles of (1) rcliability, FASB Statcment of Financial

Accor.rntíng Concepts i\o. 2, $$ 58-97; APB Statcmcnt No. 4, $$ 109, I38, 189;

(2) completenass, FASB St¿tement of Financial Accounfing Concepts No. 2, $$ 79, 80; API¡

Statcment No. 4, $ 9a; (3) conselatism, FASB Slatement of Financial Accounting Corrcepts

No. 2, $$ 91-97; APII St¿temcnfs No. 9, $$ 35, 7l: U) neutrality, FASB Statement of Financiai

Accounting Conccpts No. 2, ${i 9B-1 l0; or (5) relevance, ìIASB Stafement of Finanuial

Accounting Concepts No. 2, $$ 47,48,

63. One of the revenuc inflation tactics psnnitted by Andcrscn in I997 was improper

accounting for "bíll-and-hold" salcs. .¡t bill-and-hoki sale occurs whcn a seller bills a customer

for a purclrase while retaining the mcrchandise {br later delivery. During lgg7, Dunlap's

maflagement tcam offered financial incentívcs to va¡ious customers to purchaso products. Under

GAA-P, revcnue under bíll-and-hold transactions may bc recognizer.L only if, among othcr things,

ttre buyer - not the seller - requests a sale on that basis. As ¡\ndersen subsequently learned in

the course of its 1997 audit, the purport€d bill-and-hold customers had not requested that

treatrnent, and, in numefous cases, the dsks of ownership and legal title r¡/ere never passcd to the

customer. Sunbear¡r added more than $29 million to its Ig97 sales aud $4.5 million to income by

improperly accormting for ülese trstrssctions.

64. Another income-boosting tactic thet Andczscn sanctionc<I was SunbEern's improper

ure of its iuflatecl 1996 rcscrves, which afifìcially incrçæcd the company's 1997 income by

almost $5 million. Andersen also let Sunbcam improperly treat $'f 9 miilion that it rcceive<l from
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the sale of discomted and obsolcte inventory as ordinary incon:e. Although thc rccognition of

that revenuc was permitted under GÁ,ÂP, Sunbeam was required to disclose tlat revcnue as a

non-recurring cvort. sunbcam failed to do so, again with Andcrsen's blessing.

65. In addition, Andersen and -¿\ndersen-Hong Kong allowed Sunbeam's l.Iong Kong

subsidiary to book salcs th¿t violated applicable accountingprinciples because thcy included an

unlimitcd right to return unsold merchandise and becausc the amount of fi.¡ture returns on .such

sales could not re¿sonably be cstírnaf.ed. OnAnderscn's and Andersen-Hong Kong's watch,

Sunbcam's Hong Kong subsidiary improperly rccorded salcs revenue of $8.6 million from

various sales mado during thc fowth quarter of 1,99?. Ândersen and Andçrser¡-Hong Kong also

pcrmitted Sunbeam's l{orrg Kong subsi<liary to undcr-provide fur warranty and product liability

cxpcnses; impnrperly to includc in 1997 net sales of $0.5 million of goods thpt w¿îc üôt sbipped

unfíl 1998; autl improperly to defer lg97 adverÍising costs to luture periods.

66- Andersen and A¡dcrsen{anada also pcrmitted Sunbe¿rm's Canadian subsidiary

impr.operly to book sales that did not meet thc appiÍcable sales recognition criteria hecause they

included an unlimited right to retum unsold merchandise aud because the amount of tuture

returns ou zuch sales could not reasouablybc cstimated.

67. Anderscn and Andersçn-Mexico also perrnitted Sunbeam to employ sevçral

irnpropa accounting tricks with respect to its Mcxican subsidiary. Sunbcam's Mexiczn

subsidiary cngaged in $900,000 in bili-and-hold transactioue in I99? that should ¡rot have bccn

tecognized as income until t 998. In addition, thc subsidiary's inventory was overvalued by

$2 million, ancl the financial st¿teme¡rts for Sunbcam's Mexico operations failcd to includo a

$3 millÌon çxpensË for the profit-sharing obligations of that business.
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68. Andersen and Anderscn-Venea:ela al$o penrritted Sunbeam's Vcnczucla subsidiary

impropcriy to valuc íts inventory ofraw matcrials. Its books reflçcted plrchases of¡aw materials

that wsre held at varios,s suppliers. Andcrscn failed to confÌrm that the booked amounts

represented.nraterials that were actually Ín the possession of suppliers. Had it done so, it would

have discovered thar the materials did not cxi.ct.

69. Qne of the rnost egtegious accounting abuses that Andersen permittcd in 1997 was

to allow Sunbeanr úo record a profit on a sham safe of iLc warr:rnty and spare parts business to its

spare parts proyider, EPI Printers, Inc. Prior to 1997, EPI satisfied spare parts and warranty

ru¡uests of Sunbeam customcrs on a fce basis. To raise ¿rdditional ¡cve.tue at ycar-end 1997,

however, Sunbçam entered into a sham "salc" of the wôrranty amtl spare parts invørtories already

in EFI's wa¡chouse- As a result of the transaction, management fraudulentlyrccognized millions

of dollars ofhogus sales und profits irl99l.

7Q- The problem with the ËPI transaction was that the transactiou was not a saic at all,

lbr at least th¡çe reasolx. First, therc was never a iÏnal agreernent between Sunbcam and EPL

Thç closcst the parties ever came to a mccting of the minds was the execution of a rnere

"agreement to agree." Sccond, by its terms, the proposed sale was to tcrminate on January 23,

1998, with no payment obligation on the part of EPI, absent a subser¡uent agrc€rnent betwcen

Sunbeam and EPI on thc valuc of the inventory. [n other words, the salc coulcl be completely

unwound just aftcr ycat-end without EPI ever having paid a cent Third, Sunbeam had ageed as

pa¡¡ of the proposed salc to pay ccrtain l.ees to EPI and to guarnntee a S-pcrccnt prof'rt to EPI on

flre cventu¿l resale of thc invcutory. ln essence, evÊn ¿rftsr the proposed sale, EPI retnained a

conh¿ctor cçrnpensated by Sunbeam on a fee basis for its scrvices. In $um, the relationship

between EPI and Sr¡nbeam was not materialiy ¿ltercd by thc purpôrted '3äl€-"
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71. As a result of thesc aud otherviolations of accounfing standards, in t997, Sunbcarn

reported $186 milliort in income, much ofwhich was, according to the Novcmbcr igg8

restatement, improper uncler GA-AP. In all, thc overstatements included over $90 million of

impropcr nct income, including approximatcly $10 rrillicrn from a sham sale of invcntory to a

conhactor, approximately $a.5 milliou from non-G.¿l-A.P hill-anrl-hold sales, approximatcly

$35 rnillion in income derivecl from the use ofnon-GÂ¡\P raqerr¡es and accruals taken at year-

end 1996, and approximately $6 míllion frorn impropsr revenue recognition.

Sunbearnts Purchase of Colemûn

72. T<lwiud the end of 1997,Sunbeam engaged MS & Co. to advise itwithralpect trr

the possiblc sale of its corc businesscs and/or the initiation ç¡f onE or more major acquisitions.

Ultimatcly, Colsrnan, Signature Brands, and First Alert were itlentified as thrcc companies

inlcrcsted in being acquíred by Sunbeam.

73. OnJanuary28, i998, Sunbeam announcedits fi¡anciai resulLç for lggT,reporting

tof¿l revenues of $ 1 .l 68 billiorq and total eaming-s {iom continuing opcration-s of $ I 89 million

(or .$1.4I per share).

74. On Fobruary 3, 1998, Harlow met with key officers of Sunbeam to discuss the

acquisitron of Coleman and its financial impact ou Sunbeam. By that time, as a result of

reviewiug Sunbeam's 1997 fi¡rancial statements in the coursc of its autlit. Harlow and Andersen

knew that Sunbeam's [997 results wcrc false-

75. On February 20, 1998, Audcnsen agreed to ect as a Sunbcam furancial advisor and

pert-orm financial due diligence in couuection with Sunbeam's acquisition of Coleman, First

Alcrt, and Sigrraturc Brands, f'urther compromising fuidøsstl's duty a-r an auclitor to maintain its
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independence frorn íts client. In agreeing to undcrtake that assignment, Andersen beçame an

active member of thc team working to assist Sunbeam in its acquisitions. Harlow aud other

Andersen employccs who worked otr Sunbcam's auclít also served as mcmbers of $unbeam's due

diligence tearn.

76. On February 27,7998, Sunbesm's Board of Dirçctors met in Ncw Yorlc to discuss

Sunbeam's possible purchæe of Coleman. During the February 27, 1998 meeting, MS & Co.

provided Sunbeart's Board of Directors with a written "faimess" opinion rcgarding the fair

acquisition pricc of Coleman. The opinion made clear that, oven in thc context of issuing a

fàimcss opinion on thc Coleman acquisition pricc, MS & Co. had relied upon A¡dersen's

rø¡nesentatiors regarding Sunbeam's fi.nancial health. The faimess opinion explicitly statecl th¿t

MS & Co. had revíewed "certaín publicly availablc financial stâtcmonts and othcr information"

of Su:rbeam. The opinion advised that MS & Co. had "assumed and relied upon wilhout

independcnt verification the accuracy and completeness of the information reviewcd by us for

thepurposes of this opinion,"

77. The Sunbeam Bo¿r¡d of Directors approvai tbe Colcman acquisition. That same

da¡ Coleinan-Parsnt - the 8Z-percent sha¡choldsr of Ct¡lsrnan- agleed to sell Coleman úo

Sunbeam for a purchase price of ï2.2 hillion. Srurbeam agreed to provide Colemsn-Parcnt with

$ 160 rnillion in cæh, to assumc $584 million in Coleman-related debt, and to provide Colernan-

Farcnt with 14,099,749 shares of Sunbeam stock. Sunbeari also agrccd to purchase Signafurc

B¡ands and First Alert fqr approximately $300 million.
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z{ndersen's 1997 tJnqualiûed Audit Opinion

78. In fl-re firsf week ofMarch 1998, shortly aftsr the agreement for Sunbcarn's

purchase of Coleman was signed, but before the transaction closd Andersen rendered an

urrqualifred audit opinio¡r fur Sunbeam's 1997 lìnancielstatcmcnts. WithAndemen's express

cousËnt, managünent irtcluded thaf opinion in Sunbeam's 1997 Form l0-K filed with the SEC

on March 6, 1998.

79. Andersen was wcil awa¡c of fhe potential for fraud in Sunbcam's 1997 books,

including the risk that Su¡rbcam managc.mcnt woulcl attempt to claim profits and revcnue o¡

lransactions before the earnings process was completed. Ha¡low had specifically advised

Ande¡sen's forcign offioes (inclucling Andersen-Canada, A¡dersen-Hong Kong, Andetsen-

Mexico, and Andersen-Venezuela), for example, tJrat Dunlap had made prornises to the public

rcgarding eamings-per-sharc to be attained in 1997, and that mâragcment had ¿ vested inte¡cst in

achicving the promised earnings levels because managcmcnt's primary form of compensatioli

was based on tho cornpany's stock price. Ha¡iow had also noted the presfltce of the possibility

of a third-piufy purchasc of the compiury's stock or assets.

80. In the coursc of its auclit of Sunbcam's,1997 fìnancial records, Andøsen learned

that Harlow's concøns were well-founded. [t discovered that Sunbcam had improperþ

acciruutcd for certain bill-and-hold sales, had misuscd its reserves, and had overvaiucd its

inventories. Harlow discusscd these problems with Sunbeam's senior management and propo.sed

fhaf Suube¿rm reverse thcse improper cnkics.

81. For examplg as part of Antlersen's 1997 year-end audit, Harlow raised with

Sunbeam's management the impropø acrounting treatncnt accorded to the EPI transaction. Hc

proposed thal Su¡rbeam reverse the accounting entries reflecting thc reveuue recognition for that
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transaotiou, pointing out that the proût guarantee and the indetcmrinate valuo of the conkacl

rendered revcflue recognition inconsistent with OAAÏ. Kersh and Gluck rofussd to reverse the

transaction. Harlow c¿used 
'A,ndersen 

to acquiesce in managcment'.c actions. As a resulf

Sunbeam's 1997 auditetl financial statements reflect almost $10 million of false profit on the

shan EPI transaction.

82. Harlow aiso raiscd with Kersh and Gluck Sunbeam's inappropriatc üse t)f resçrvcs

and rccorded the fi.lil $4.9 million of costs that Sunbeañ had improporly offset against rçservcs

on the list of proposetl audit adjusfrnents. Kersh and Glucþ howevcr, refused to make the

proposed adjusf.ments. Harlow again failed to i¡sist on honcst, accurate accounting. Instead, hc

causcd Anderuen to acquiescc in Sunbeam's refusal to reverse these impropcr rcductions in

current-period costs, although he knew or recklcssly disregarded facts indicating that this

improper accounting would materially distort Sunbcam's reported rezults of operations. ln fact,

this use of rçscrves increascd 1997 fburth-quarter income by almost I perccnt.

83. Fta¡low also proltosed adustrncnts to rever$e $2.9 million rclated to Sunbeam's

iuventory ovcrvaluation by its Mcxic¿n subsidiary and $5ó3,000 rclated to vadous misccllaneous

terms. Kersh ¿nd Gluck refi¡sed to make appropriate adjustments, and Harlow again caused

Andersc,n to acquíesce iu their refusal to reverse thesç errors - dcspite Úre fac-t that thesc items

added over 5.4 percent to Sunbea¡n's reported eamings for the fourth quâfier and oontrÍbuted to

the larger misstatsment of Sunbeam's rcported resuits of operations stemming from thc

fraudulc,nt conduct of Sunbeam's manage,møtt.

84. These iurproper accountíng techniques raised clcar red flags th¿t should h¿ve - and

must have - alcrtcd Anclersen to the need for grcater scrutiny regarding all of Sunbeam's

revenuö recogútion decisions. At a minimum, Andersen should have been on guard as to all of
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previously recognized improper iteins that were ultimatcly dismissed as'Ïmmaterial."

g5. Deepite thcse clear red flags, Anderse¡r once again gave Sünbeam â cl€an bill of

financial health, issuing an unquålÍfied audit opinion regarding Sunbeam's 1997 financial

statemcots and authorized the inclusion ofits audit opinion in Sunbeam's 1997 Form IGK filed

with thc SEC. A copy of rhe 1997 Audit Opinion is exhibit "8" atteched hereto. The Audit

Opinion is signal by Andersen. Consisteirt with Anderson's intemal proccdures, the Audit

Opinion was issued at the direction of Harlow nnd Pruitt. Denkhaus, as Audit Division Head and

manager of Andcrscn's audit prurctice for the enti¡c South Florida region, had undcrtakÉn

responsibility for supervising the audit work pcrformcd in Andersen's South Florida region and

thus also bore responsibility for the issuance of this opinion'

86. In this opiniou Andersen st¿ted:

We conducted oru audits in accordance with generally acccpted

aurlrting süzurda¡ds. Thosc sta¡rdanls require that we plan and

p".forn the audit to obtain reasonable assurance about whethe,r the

financisl ståtefirents are free of materi¿rl misstatement. .¿\¡ audit

includes exarnining, on a test basis, evidence supporting the

amounts and disclosures in the financial statcments. An audit also

includcs assessing tbe accounting principlæ used and siæifioant
ss''matcs made by manage,ment, as well as cvaluating the ovemll

fi¡ancial statcrnent presentation. Webclieve that our audits

provide a reasonable bæis for our opinion

In our opinion, the financial staternents . . . , present fairly, irr all

maúerial fespects, thc financial position of surbcam corporation

and subsidiarics as of Decembor 29, 1996 and Decenrb et 28, L99'î ,

aod thc rcsults of its opøatious and its cash flows for each ofthe
thrce fiscal years in the period endcd Deceznber 28, 1997 tn

conforrnity with genø-ally accepted accounting principles'

E7. in firct, Anderseu's 1997 audit violatçd GAAS becausc, aInong otherthings,

Andcrsqr had failed (l) to perfo.rm the ¿udits with an attitude of profcssional skc'pticism as

No.5Bl1 P'2/3
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intentional distortion of finanuial statements by Sunbeam rnanagemenf in violation of

AU $$ 316.10 and 316.12; (3) to recognize that thc accounting policies employed by Sunberm

were not acccptable iu the circumstances, in violation ofAU $ 316.19; (4) to obtsitr suflicisnt

competont evidential muüe,î througb inspection, observation, inquiries, and coufirmations to

afford a rcasonable b¿sis for its opiníons regarding Sunbeam's financial statetaerits, in violation

of AU {i 150.02; (5) to exercise due professional care in tho performanc¿ of thc audit, in violation

ofAU $ 150.02; (6) to plan the work adequately to uncover the errors and inegula¡itics in

Sunbear:r.'s accounting infirrmatioru in violation of AU $ 150.02; ¿nd (7) to obt¿in a sufficient

understanding of Sunbeun's intemal cooüol structure to plan the audiæ and to dctsrmine the

nature, timing and extent oftests to bc pcrformed, in violation of AU $ 150.02.

BB. In addition, in conductíng thc 1997 audil Andersen (l) impropctly relial on

managemerit representatious rather than applying the auditing procedurcs trcccssary to afford a

reæonable basis for an opinion on Sunbcam's financial.statements, in violation of SAS No. 19

(AU $ 333.02); (2) failed to rcttogwzethat misstatements resuiting from misapplication of

GAAP, departures ûom fact and omissions çfnecessary information, in aggregate, caused

Sunbeam's financial statemEnts to bcmaterialty missteted, in violationof S.¿lS No.47

(AU $ 312.0a); (3) faiied to issuc a qualified or advsrse opinion, in violation of SAS No. 47

(AU $ 312.3 1); (4) improperþ concluded tlr¿t the accounting principlcs applicd by Suubeam

were appropriate in thc circurnstances and that Sunbeam's financial stãtements wcre iuformative

r.¡f matters that could affect thcir usc, understanrting and interpretation, in violation of SAS

Nç. 69 (AU $ 411.04(b) and (c)); and (5) failcd to report that a change in tbe application of

accountingprinciplæ in Sunbeam's 1997 fiuancial statements had matcrially affectcd tbcir
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cornparability with thc finanoial staternents for prior pcriods, especially 1996, due to a difÏerenf

frçatrnent of salcs and reserves in thoso periods, in violation of SAS Nos. 1 and 43 (AU

$ 420.02).

89. Flarlow, Pruitf; and Denkhaus knew of or rccklessly disregarded numerous rcd flags

that shoultl havc caused thern to withhold Anderscn's unqualitìed certification of Sunbeam's

1997 financial statements. However, Hariow, Pruitt, and Denkhaus did nothing to stop

Anderscn's unqualified 1997 audit opinion from bcirg includeci in Sunbçam's Form l0-K filing

with the SEC, dcspitc the làct that they knew or we¡e recklcss in not knowing that the financial

süat€ments that Andersen had certified wcre materially misleading. Harlow, Pruitt, and

Denkhaus also knew that the false finaücial statsmcrits that they harl caused Andersen to issue

would be incorporated into Sunbeam's consolidated fìnancial shtements and that MSSF, æ a

lcnder, and MS &Ço., as an underwriter, would rely on these tÌnanq;ial statements.

90. The Ftlreign Andersen Branches also knew of or reckle$sly disregarded thc fact tirat

the frnancial statements of Sunbeam's foreign subsidiaries, which they had reviewcd and audíted,

were not prepared in ¿ccordance with GAAP or reviewed in accordance with GA,4.S. The

lìorcign Andcrsen Eranches never{fieless cerh'fied th¿t their audit work complfed with GAAP and

GAAS. Each of the Forcign Andctsen Branches also knew that tho faise fÏnancial statements

that thøy had ¿udited would be incorporatcd into Sunbeam's cansolidated finarcial statement$

and thatlenders, such as MSSF, and undcrwritcrs, such As MS & Co., would rely on tlese

ñnancial statements.

g1. ln all, thc 1997 frnancial statemetrts ¿uclited by Andersen reportc{ operatirrg inconre

of $l8ó millíon - an overstritemert of at least 50 pcrcent. Like its i 996 unqualified audit

opiníorr, Andersen's 1997 opinion rvas fal$e in tw<l material respects. First, the fina¡cìal
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statomcnts Andersen auditcd did not *fairly" pre$Çnt $unbeam's firflûcial position in alnfrlrmity

with GAAP, as it reprcscntcd. Second, ./.tndersen had not, as it claimed, conducted its audit in

accordance with CAAS.

Reliauce by Pleintiffs on Anderseu's
Unqualified Audit Opinions

92. Âfter it ag'Èed tti acquire Çoleman, First Alert and Signahre Brands, Sunbea¡n

needed to raise approximateiy $2.3 billion to rcfuiance existing debt atrd to firnd these

acquisitions. To acconplish these finaneing objectives, Sunbcam's management electcd to issue

$500 million in subordinatcd convertible notes (an amount later increased to $750 million) (thc

"Convertfüle Note Offering") and to enter into a ncw $2 billion senior credit agreement (latcr

reduced to $1.7 billion) with secured lenders (thc 'tsank Facility"). MS & Co. servecl a.ç the lcad

underwriter for the Convertible Note Offering. MSSF sc:nrcd as the Synclication Agent for the

Bank Facility ¿uid coordinated the Ba¡k F-acility with First Union antl Bank ofAmerica,

Sunb ca¡n's othcr sccured lezrders.

93. Anderseq Harlow, Pruiit, a¡rd Denkhau-q knew of these proposed financing

anangements. Specificaliy, they knew that thc Colcman and other acquisitions would not close

unless Sunbeam secured the financing necessary to covc,r fhe acquisiti<ln prices. They knew that

MS & Co, w<rulcl underwrite a notes offering that Sunbeam would use to ûüEnce tlte transaction.

Morcover, thcy kncw that MSSF was a prìncipal participant in tÍe Bank Facility, and that MSSF

would be relying on thc rqprcsentations Andersen nrade regarding Sunbcam's financial

condition.

94. In atlclition, Anderseu, llarlow, Pruift, and Denlåaus kuew that documents iss¡cd in

connection with the Convertible Note Offering clearly stated that "[Sunbearnj is currently
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negotiating the tcrrns of the Neu¡ Credit Facility with a group of barrks which [Sunbcam] expects

wiil provide fo¡ borrowings by [Sunl:earnJ or onc or more of its subsidiaries in thc aggregate

principal eü.ount of $2.0 hillion. The New CredîÍ Fuciltty ß beíng arranged by art af./ìíi^øte of

fMorgan Stanleyl." Ande¡:sen, Harlow, Pmitt, and Denkhaus knew that ttre afEliatc refcrred to

in this document was MSSF.

95. Lr addition io their knowledge ofMS & Co.'s and MSSF's roles in Sunbcam's

acquisitions, Anderscn, Harlow, Pruit! ¿md Denkliaus had many rea.sorrs to know that MS & Co.

and MSSF u.ould rely on Sunbeam's audited fi¡ancial staternents. To begin with, ,{.ndcrsen,

Harlow, Pruitt, and Denkhaus, in their subst¡ntial cxperience working on multi-billion dollar

mergers and acquisitions, understood that Sunbcam's lenders arrd underwriters would rcly on an

auclitor's ccrtification of Sunbeam's fi¡ancjal conditio¿ As would any lender elrgagcd in a deal

of this scale, MSSF looked to the financial statcments provicled by Sunbeam and audited by

Andersen to evaluate annual cash flow and to a¡sess Sunbeam's ability, following the

acquisition, t<.r promptly and comfortably pay inferest ¿urd, ultÍmately, pay back the lo¿m. I-udeed,

reasonable aud professional lEnders such as MSSF, Bank of America" and First Union would not

have loaned over $ I bÍllion dollars to åny person or entity wrthout strong assurance that theír

ffgney woulcl bc retumed. Aldersen, Hariow, Ptuitt, ¿rrd Denkheus knew that MS & Co., the

underwriter of the Convertíblc Notc Otìferio& would similarly refi¡sc to underwrjte a $750

million offering without strong assurânce that Sunbea¡n's financial condition was sound.

96. Not oniy werc A¡dcrscn, Hailow, Pruitf md Denkhaus aware that any prudent

busine^sri in MS & Co.'s or MSSF's posìtionwould rely on Andersen's fina¡cial sLaternenLs, but

they also knew that MS & Co. and MSSF werespæifrcally rellng on Anclersen's ccrtitications.

In aletterclatedM¿rch 1f , I9S/8, MS & Co. wrote a letLerto Andercen-to the attcntion of
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Harlow - notifying Anclerseu that M$ & Co. would be '?cviewing ¿efiâin informatíon relating

to Sunbcam that will be included in the Offeriug Mernorandum." MS & Co- requesfed that

Andcrscn deliver [o it a "'comfort' letter conceming the financial sfatements" of Sunbeam.

97. In response to this request, Andersen expressly represented to MS & Co. that

Sunbeam's f,mancial statements were truthñ¡i and that Andersen's ungualified audit opiníons

we¡e reliablc. On March 19, 1998, Audcrsen sent MS & Co. a "comfort" lctter stating that, in

A:rderscn's opinion, "the consolidated ftrancial statements [for 1996 and l997Jaudited by

lAndcrscn] and incluclcrl in thç Offçring Memorandum comply as ûo form in all material reqtects

with the applicablc accormting requirønents of the [Securities Act of 1933 ] and The related

published rules ¡nd regulations." Andersen knew that MS & Co. would rely on the cornfort

lctters in decidirtg to underwrite tho Convertible Notc Offcring. Andersen also kuew that

Surbeam's acquisitions were contingent on Sunbeam's obtairring the uecessary financing for thc

bansactions, including the rurderwriting of thc convertible notes. Andcrsen knew that, absent its

rcpresenfations, MS & Co. would not heve underwrittcn thc notcs, and thereforc the finaurcing,

including MSSF's lgan to Sunbeam, would not havc gone forward. A copy <¡f thç March 19,

1998 lettm is exbibit "C" attached hereto.

98. Harlow and Pruitt nuthorizcd the i.csuance of the March 19, 1998 confort letter,

which was signed by A-ndersen. Upon infon¡ation and belief, Denkhaus knew of this lctter and

dicl nothing to stop its issuencc.

99, In a fbllow-up ietterto MS &Co. dated March 25, 1998, Andersen reaffimtEcl its

previous reprcsentatiou, stating that it "reaffi.rrnfed] as of the datc hereof (antl ac thou€ill made on

the date hereoS ali statements made in that letter." Again, Andcrsen knew tbat MS & Co, would

rcly on thc comfbrt letters in deciding to underwrite the Convertible Note Offering and that,
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absent its rcpresentations, the financing, including MSSF's loan to Sunhean:, would uot have

gone forward. A copy of thc Ma¡ch 25,1998lefter is exhibit 'iD" attached hercto,

100. Again, Harlow and Pruitt authorized the iszuancc of thís letter, which was lÍkewíse

siglred by Andersen. Upon information and belíef, Denkhaus also knew of f.his letter ¿rnd did

nothing to stop its issua¡cc.

l0l. In addition to A¡dersen's writte¡r representations regarding Sunbeam's lìnanoíal

condition, Andersen partners and ernployces, including Harlow, particþated in nrectings and

telephooc calls in which they representcd to M$ & Co. and MSSF that Srrnbeam's audited

finaucial statcmenls wçre accurate. For cxamplq on March 12, 1998, representatives of MS &

Co. participated in a conference call with Harlow and another Andcrsen employee to discuss

Sunbeam's fi¡lanci¿rl statements. In this call, Harlow assued MS & Co.'s representatives that

thcrc were no nrate,riel inaccwacies in Sunbeam's financial statüneïts. Upon inforrration and

belicf, Hadow r¡ade these statemcnts with the knowledge and approval of Pruitt and Denkhaus.

102. Andersen,I{arlow, Prur4 and Denkhaus also kncw that MS & Co. had st¿ted ia a

Fcbruary 2'1, 1998 "faimess" opinion that MS & Co. hacl prescnted io Sunbeam's Boa¡d of

Dircçtors that MS & Co. had assumed and relied upon thc âcürrâcy and courpleteness of

Sunbeam's audited financial stateffients that we¡e available at lfrat time.

103. In additioq Anderscn, Harlow, Pruitt, and Dcnlfiaus knçw that Sunbcarn had

expressly represented, in loan negotiations with MSSF, that.A.ndersen's audit opinions werc

ac¡:ur¿te, Specificall¡ ¡lndersen knew that, in the Sunbcam-MSSF credit agreemcnt, Sunbeam

had wsnantcd that it had provided MSSF with accurate informatíon regarding Sunbcam's

consolitl¿rted stqtcments of opcrations, sf.ockholders' equity and cash flows, as well as its

consolidatcd balarce sheets. According to Sunbeam. ilc financial statements - certified by

36-

16div001999



Auc. 9. 2004 l1:264ll |\lo.58l I P. 3ô/b7

c,{sE NO- 50200 æA002257 XX X XMB
Fírst Amcodcd Coüplâiut

A¡dersen -- 'þresent[ed] fairly, r-n all matcrial respeets, the finaneial position and results of

opcrations and cæh flows . . . in acco¡dancc with GAAP."

104. Sirnilarly, A-ndersen" I{arlow, Pruitt, and Denkhaus knew that, in comrectionwith

the Convcrtible Note Offering, Sunbeam had includcd its 1996 and 1997 auclited ñnancial

ststements in its March 19, 1998, offering memorandum and had rcprcsented to MS & Co. th¿t

its auditcd financial statements wçrÐ reliablË.

105. Andersen, Hflrlow, Pruitt, and Dculhaus also knew that, as part of the Coleman

morgcr agrêsmenf exccuted on Fvbruary 27, 1998, Sunbcam had represented and wananted tåat

all of its filings with the SEC, whioh includecl the 1996 financial staterTreüts audited by

Andcrscn, wÈre acaùtate ir¡nl not misleading, and that thcy would continue to be accurate and not

rnisleading as of the h'ansaction's closing date. Sunbearn firthet represented thnt its audited

financial statements were prepared in accordance with GAAP, and that at iire time of the closing

of thc transaction, that representatíon would continuc to bc truc and corrcqt.

106. Although it knew that MS & Co. and MSSF had baserl multi-million dollar

ûnaricing decisiorrs on íts representatio¡rs, Anderscn did not tell Plaintiffs' of thc accounfing

conoern$ that it had raised with Sunbcam managelflent in the course of its 1996 and 1997 audits

0r that Smbüàm's fiuancial ståtements had not hee,tr frírly stated in 1996 zurd 1997.

107. OnMarch 25,1998, thc $750million ÇonvcrtibleNote Offering closed. In

justifinble reliance on A¡døscn's 1996 and lggT unqualifiul audit opinionr, on Ânders€r:r's

M¿uch 19, 1998, and March 25, L998, "comfort" lettsrs, and on the oral represcntations madc by

Harlow ard other partnüs, msrrbcrs or ernployees of. Antlcrscn and Andersen-'Worldwide, MS &

Co. underwrote fJiis offerÍng to finance Sunbeam's acquisitions of Coleman, Signahrre Brands,

and First Alert-
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108. Sunbcam closed its acquisiiion of Coleman on March 30, 1998. On that date,

Sunbcam, tlrough a wholly owned subsidiary acquired approximatcly 81 percent of the then-

outstanding shares of CoJcman cofilmon stock. These shares were acquircd by Sunbeam in

exchange fot 14,099,749 shares of Sunbeam's cömmon stock and approximately $160,000,000

in cash. In addition, Sunbeam assumed or rcpaid approximateþ $1,016,000,000 in slebt

belongíng to, Coleman aod Colemeû-Parcnt. Included in the repaid dcbt portion gf the

transaction vsâs ån irnmediate cash payment by Sunbeam to Colernan-parent of $590 rnillion.

109. MSSF ¿nd Sunbeam closed thc Bank Facility on March 31, 1998. In accordance

with thc tcrms ol'the Biurk Facility, MSSF -- unawars of the fatsity of Sunbeam's linancial

stafe,ïneüts and Andersen's audit reports and in justifiable reliance on Andersen's tcpresentations

*-loaned Sunbearn $680 million in immediately available fi¡nds to be used for the acquisitions.

First Union, which served as the Administrative Agent for thc ì3ank Facility, loaned Sunbeam an

additional $510 millíon. tsBnk of Amcrica, whích served as thc Documentation Agcnt for the

Bank Facility, loaned Sunbeam an additional $510 million.

1 10. As Antlelsen, Ilarlow, Pruitt, and Dcnkiraus knew, MS & Co. had relied on

Sunboarn's 1996 and i997 financial .statetnents in cteciding to underwdte the Convertibic Notc

Offering. A,ndemen, Hatlow, Pruitt, and Derrkhaus firrther kncw that MSSF had relied on

Sunbeam's i996 and 1997 financial statements in deciding to loan Sunbeam $680 million.

Moreover, they knew that the Sunbeam-MSSF credit a$eement providcd th¿t a condition

precedent to MSSF's obligations under the agreement wes the absence of uny event, changq or

development that would have a matcrial ad.veme effect on fhc busine,ss, results of operation, or

finu¡rcjal condition of Sunbeam. A¡cicrscn kncw th'.rt an additional condition precedent to
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MSSF's obligations was tbc absence of any matcrial misrepresentation or omissions in

Sunbeam's SEC filings, including Anderscn's 1996 a¡rd 1997 audit reports in thc Fonn l0-Ks.

I 11. But for Andersen's fraud and its failure to issue qualified or adverse reports

exposing tirc falsity of Sunbeam's fìnarcíal statemenlc, MS & Co. and MSSF would havc had

notice of an adverse material change affecting Sunbeam before firnding, and of a material .

misstatemcnt in Suqbeam's SEC filings. Not only would MS & Co. ncverhave agreed to

underwrite thc Convertible Notc Offering, but MSSF's obligation to loan Sunbcam $680 millior¡

also would havc bem discharged by the f'ailure of conditions precedent to its obligations under

tho credit agreumont. Andcrscn's fraud dírectly caused the extensivc losses that Plaintiffs

suffcrcd.

112. Andersen's fraud was knowingly caused by Harlow, PruitÇ and Dedchaus. ÉIa¡low,

as etrgagemcnt pârtner, and Pruitt, as conouring partner, had direct rcsponsibility for direciing,

managing, and approving of the work that was donc on the Sunbeam audits. They caused

A¡derscn to r€present to MS & Co. ¿¡¡rd MSSF that Sunbearn's financial statEments were

rcliable Denkhaus, who was a scuior partfler of Andersen and a mçmber ofAndersen-

Worldwidç, ¿us well as the Auclii Division Head anrl rnanager of Andetsen's audit practice for the

cntire South Florida rcgion, had undertakcr responsibility for supervising and moniforing the

work that was performcd at H¿ulow's and Pruitt's tlirection. Hadow, Pruitt, and Denkhaus each

knew of or lecklessly disregarded the accounting violations contained in Sunbcam's 1996 and

1997 financial stater¡rents. thcy cach ¿lso knew that the financi¿l süatfflcnts that theyhad

caused Andersen to ccrfiff would bc rclicd upon by MS & Co. in deoiding to undcrrvrite the

Convcrtihle Notc Offering and by MSSIi in dcciding to loan Suubcam hundreds ofmillions of

dçll¿us,

-39-

16div002002



Aue. 9. 2004 l1:ZiAM No.5Bl1 P.39/'57

ûASE NO. 502@|CA002A57XxX)í¡\,fB
FiFr Amcrdcd Complâint

I t3. This frarrd was also k¡rowi¡rgly perpetrated by the Foreign Anderscn Branches.

Each of the Forcígn Antlerscn Branches reviewcd and audited tinancial statements prepared for

Sunbezun's foreigrr subsidiaries for 1997, all of which contained signiñcant accounting

violatÍons. Each of the Foreígn Andersen Branclies kncw of or recklessly dísregarded the fact

th¿t the financial statements that they had reviewed and auditcd were not prepared in accordanoe

with GAAP or reviewed in accordance with GAAS, but nevertheless certificd that their audit

work complicd wilh these sta¿dards. Each of thÇ Foreign Andersen Branches also knew that thc

financial statcments that they had audited would be inco¡poraterl into Sunbeam's consolid¿ted

financial statsrîents and that lcnders, such æ MSSI-, and underwdteru, such as MS & Co., would

rely on these fìnancial statements.

I 14- The fiaud was also knowingly perpetrated byAndersen-Worldwidc through the

actions of its mcmbers, including Harlow, Pruitt, ¿urd Denlfraus, and its membcr firms, including

A¡dersen and the Foreign Andetsen Btanches.

Andersen's Improper Accounting and Misrepresentalions Are Revealed

I 15. In an April 3, 1998 confersncc call with securilies analysf.s, Sunbeam reveated that

sales for the first quartcr of 1998 were 5 perccnt below reported salcs for the same period of the

prior year.

1 1 6. On Lpnl 22, 1 998, a class of Sunbeam sh¿ueholders sucd Sunbeam and its scnior

officers in thc United States District Court for the Southern Diskict of Florida, allcging that the

courpany had violated the securities laws by issuing materially fhlse ancl rnisleading statfi¡cuts

rcgarding Sunbçzu¡'s financial conclition. Anderscn wiæ subsequently added a-s a defendant in

that lawsuit.
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117. On June 8, 1998, an article was published in Barron's that r¿ised serious questions

regarding Sunbeam's apparent $ucccss under Dunlap, suggesting that it was the result of

"accounting glmmickry." On Junc 15, 1998, Sunbeam's Board announced that it had removed

Dunlap as Chainnan and CEO. On June 17 , 1998, Sunbeam reccived a letter from the SEC

informing it that the SEC had initiated an invcstigation into the company.

I l8- A¡dersen continued to stand bchind its fiaudulent audit opinions. On June 15,

1998, Ándersen allowed Sunbeam's Board of Directors to assert that Andetsen had "assured the

Board that Sunbeam's audite<i ñnanci¿l statcrnenfs [were] accurate in all ulate¡ial rcspects."

Andero*en nrado this statfinent knowing that ít was false. l{arlow, Pruitt, and Denkhaus likewise

kncw the statement was false, but caused A¡rdcrsen to make this statement. It was not until

June 25, l99B - when.,\ndersen withheld its consent for use of its 1997 audit opinion in a

registration statement that was to have been filed with the SEC - that Ancløsen gavc any hint

that its unqualified audit opinions were unreliable.

I19. On June 30, 1998, Sunbcam anmrunçed that thc Audit Corrunittec of its Boarcï of

Directors would conduct an inquþ into tlre açÇuracy of its 1997 lìnancial statcffients. The Audit

Committee subscquently r¡tained Deloittc & Toushe LLP to assist in the review, in additiou to

Andersen. Sunbeam strited th¿t'þcnding the ræmpletion of the review, its 1997 fÌnanoial

statønents and. the report of Arthur Anderscn LLP should not be reiied upou." Sunbeam addcd

that the rcvicw "coulcl result in a rcstatflnent of the 1997 finanoial statements and. thc f,irst

rluarter 1998 Form 10-Q."

120. OnAugust 6, 1998, Sunbeam a¡nounce<l that its Auriit Committee had dctenuined

that Sunbeam rvould be required to restate its auditcd lìnancial statefi.cnts for 1997 and possibly

for 19g6, as rvell a¡¡ its unaudíted fÌnancial statements for the fÏrst quartet of 1998^ On
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October 20, i998, Sunbcam ¡rnd Andersen announced a ¡üstälsment of iis 1996 and 1997

financial statements.

121. Holders of the convertíble notes sucd Sunbeam on October 30, i998, and Anderscn

was later named as a dcibndant in tlut suit.

122. OnNovcmber 12, 1998, Sunbesn tele¿sed its rest¿ted 1996 afld I gg7 financíal

resrrlts, again audited by Andersen. The restatcd 1996 tin¿urcial staterncnts re,ported operating

losses for L996 thatwere approxirnateþ $40 million less thzur originally reportcd, losscs from

continuing operations thaf werc approximately $26 million lcss than pteviously reportcd and net

lçsscs that \¡/ere åpproximately $20 million lcss than previously reportcd.

123. For I997, the restated financial statements reported operating eamiugs that were

approximately $95 million less than originally reported, earnings from continuiug operations flat

were approximatcly $70 millÍon less than previou.sly reported a¡d nct eamings that wcre

approximatcly ,$70 million less than prcviously reported. 'lhc ncw operating incomc figure for

1997 was approximately half the amount that Andersen had previously cerfified.

S unbeam Declares Bankruptcy

124. An February 6, 2001, as a direct result of the dcccit that Andersenhad committed,

with the knowle<ige and assisiance of fhe other Defendants named in this Compiaint, Sunbeam

and sevcral of its subsidiariés r,vere forced to scck rclief under Chaptel I I of the Bankruptry

Code in the United States Bankruptcy Court forthe Southcrn District of New York. As part of

thc bankrupLcy court-approved rcorganizafiort pla4 MSSF's $680 milliou lo¿n to Sunbeam wiw

dischargcd in fLll, ancl MSSF reccivcd Sunbeam stock valued at a Èaction ofthe original loan.

In eddition, as a rcsult of Andersen's actions, the corveûible notes issuccl by Sunbearn and hcld
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by MS & Co. had been rçnclered substa¡tially Iess valuable. The sha¡cholders of Sunbeam saw

the value of theit stock dccline by over $5 billion from its peak ir early March 1998 to

Fcbruary 5, 2001.

Subsequent Censure of Anderscrt's Conduct

125. Both cou¡ts and regulators have scrutinized Andcrsefl's fac'ilitation of Sunbeam's

lÌaud. In thcirjudgurents against the firm and Ha¡ltlw, they havc denounced Andersen's

conduct.

126. Tn Decembcr 1999, ibr examplc, the United Statcs District Court for the Soutlern

District of Floriria, which preside<t over the Sunbeam shareholders' class action sccurities fmud

lawsuit, rcfused to <Iismiss any claims against Anderscn. Thc cou¡t fbund that thc plaintiffclass

had, by alleging the material misstatçrnents madc by Andersen in its unqualified audit opínions,

describing the violations of GAAI and CAÂS that had occurred, and settíng forth why the

statomeflts in the audit opinions were falsc and rnisleading, pled fiaud agaínst,{ndersen with

suflÌcient particularity to satisft iìedcral Rule of Civil Procedu¡e 9þ)'s pleading requircments.

See In ra Sunbeam Sec. Litíg.,89 F. Supp. 2d. 1326, 1,344n.11 (S,D. Fla. 1999).

ï27. 'Ihc In re Swtbeam court also rejccted Andcrsen's ar$nnent that ttre plaintiffs had

meryly allegcd that Á.ndersen violated GAAP ¿urd GA-AS and had rot set forth t'ercts sufficient to

show that it acfcd with knowing fraudulent inteni or rccklessness. The court ruled that

.Andersen's argumenlc "failfect] to appreciate the brcadth" of the plaintiffs' allegations, which

described much morc than "innocent audiiing and accounting slip-ups." Itt re Sunbeam Sec.

Litig.,89 F. Supp. 2d at1344. fhe court concluded (id. at 1344-45) that thc following facts

esLablishcd thet Andcrscn had acted with rcqrúsife scientc¡:
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A¡dersen violated a GAAS requircment that it have a suffrcient understanding of
Sunbearn's intemal eontrol struefilrc;

Andersen failed to adhere to GAAS by not identífirrg numÊrous fraud risk factors

$uggesfing that there was a significant risk that Sunbeam had fi:audulently
misstated its fi¡ancials;

Ândersm was alçrtcd by Sunbeam ønployccs to material misstaternents in
Sunbeam's ñnancial statements;

Andersen failed to stop Sunbeam from rccognizing in violation of GAAf ,

reverrues from guzuanteed sales and consignment ttansactions, with the rcsult that

its sales were substatrtially ov-erstateti;

Andersan ignorecl a June 8, i998, Barron's article that accused Sunhearn of
accounting improprieties, continued to stand bchind its audit opiniqns, and did not
givcn æry hint that its unqualífied audit opinions wcrc unreliable until June 25,
1998, rvhør it withheld conscnt to the usc of its audit opinion in an $EC
rcgishation statement; iurd

TTre sheer magnitude of the restatements of Sunbcam's fina¡rcial statcrnents

indicated that Andersen was at lcast severely reckless not to know that its
unqualified audit opinioß wcrç misleading.

128. T,he United States District Court for thc Southern District cf Floticl¡r concluded that

these faots were sufficicnt to "clemonst¡ate that Arthur Andersen acted with sevÇre recklcssness

iu issuing its misieading Unqualified Audit Opinion," and therefore supporterl ¿r valid fedøal

securities law fraud claim. /¡r re Sunbeam Sec. Litig.,89 F. Supp. 2d at 1344. Ande¡scn

subsequently scttled this lawzuit in 2001 for $i i0 million.

129. Ou May 15, 2001, the SEC flled a civil action in the United Ståtes District Court for

the Southern Dishict ofFlorida against five forrncr Sunbe¿m offìcers and Harlow, A.ndetsen's

engagement partner. The SEC alleged that Flarlow, by causing ¡\ndersen to issue materially

iucor¡ect audit opinions, hed engaged in fraud in violation of thc federal securities laws.

'130, In Jarruary 2003, Harlow consented to an injunction and agrced not to confest the

SEC's chargcs against hinr. In thc SEC's consq:t {rrCer" it macle numçrous factual findings
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regarding Hadow's improper conduct. lt concluded that Harlow had proposed, on mafly

occasions, adjustrnenfs to rectífy Sunbcam's false financial statcmcnts. Aff.ø managemeff

refi:sed to makc these adjusknents, Harlow improperly acceded to tb.at dccision. In re PhiIIip It.

Harlaw, Rcl. No. 34-4726I,2003 WL 169818, ¿r +I-+3 (SEC Rel. Jar'27,2003).

131. The SEC's assessment of Harlow's conduct was darrudng. Among many other

fhings, it concluded that l{arlorv (1) "fâiled to exercise profcssional skepticism when pctforming

audit procerlures ancl gathering andanalyzins audit evidencc," (2) "accepted uncoroboratcd

representations of Sunbeam's managcmcntin tieu of performing appropriatc auditprocatures,"

(3) "failed to cxcrcise due pnrfessional ca¡e in pcrforming the audit and preparing the audit

report," (4) "failcd to perfonn sufñcient audit proccdures to determine whetlcr the fìnancial

statetnenLt were in ænformity with GÁ.AP," even after he had "idcntified a numbçr of audit risks

and accounting issues ¿ssociated with thc Sunbeanr engagemeut," and (5) "failerl to obtain

sufficicnt cornpetent evitlenfial maftcrs through inspection, observation, inquiries, and

confirrnation to affurtl a rcasonablc basís for an audit opinion." Id. at *4. Based on these factuat

findings, the Cornmission concluded that the 1996 ¿md 1997 financial staternents that Harlow had

audited were not in conformity with GAA-P, and thc audit wæ not perftrrrred in accordance with

GAAS. Id. (citine AU |i{i 410,411, 508.07).

132. Other parlicipants in the Colenr¿rn acquisition have also sued Andersen for its

fraudrrlent cou<luct. On June 8, 2001, Coleman-Parent sued Andersen and Harlow for fraudulent

rnisrepre$entation, fraudulent inducønent to contraot (conspiracy and concerteti actiou), and

neglígcnt misrepresentation. ,See Colemøn (Parent) Ho\dings, Irrc. v. Arthur Andersen LLP,

No.502001cA006062)cxocAN(Fla. lSthcir.cr.,filed.Iune8,2001). Thatcrsewasassigncd

to Juclgc Stcphcn A. Rapp. Andersen and l'larlow moved tô dismiss. llowever, after an
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Ootober2g, 2001, hearing on tJreir nnotion, Andeisen and Harlow an.swe.red Colemnn-Parent's

complaint. On March 15.2002, the complaint in this matta was amended to add A-ndersen-

Worldwide, Andcrsen-Canada, Anclersen-Hong Kong, A¡derscn-Mexico, Andersen-Veneeuela,

and Andersen's United Kiugdorn bra¡ch as delèndants. ,See Amcnded Complaint, CPH v.

Andersen(fileti Mar. 15,2002). The Court deniecl A¡derscn-Worldwide's Motiou 1b Dismiss

on Ju¡re 1g,2002,i¡nd the maftcr was volunt¿rily dismisscd on January 28, 2û03, after the parties

had settlcd for an rrndisclosed amount.

ToUing .{greements

133. On March 8, 2001, Morgan Stanley, MSSF, and all of "their respective successors,

prcdecessors, subsidiaries, affiliates, ;rnd assigns" exccuted the first of a series oftolling

agreenrents rvith the Dcfe'ndrnts. Additional iolfung agteements were executcd. on April4, 200I,

Ápril 19, 2001, April 24,2Q01, April23,2002, October 16,2002, April 10 20Û3, and

October 21 , 2003 . Copies of these Tolling Agreemeirts are exhibits "E" tluougþ "L" attaçhed

hereto-

134. These agreemonts were signed by Andersen. The individuals that sþed the

agreeütents on behalf of Arulersen reprcscnted that they had the "authority to bind and act on

behalfof'Andersen and all ofits "successors, prcdecessott, subsidiaries, aftìliates, assigns,

pärtners, employees, agcnts, officers, or di¡ectors."

135. Taken togcthct, these agreements show that, in consideration for forbe¿rur¡ce ftom

comrncncing an action against the Dcfe,ndants, Andersen agreed to toll from March 8, 2001, to

March 1.,2004, the stahrte ol'lirnitations on all Morgan Stanley entitics' claims against Andcrsen,

ils partners and ageuts (including l{arlow, Pruitt, and Denkhaus), and its affi.li¿tes (inclrxJing
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140- A¡dcrscn knew that Sunbearn's finaneiaì statements were replete with accounting

inegularities and that the information in Suubcam's 1996 and 1997 fìnancial statements and in

.A.ndersen's 1996 and 1997 unqualified audit opínions was matedally false and rnisleading.

141. Although Anderscn kncw that MS & Co. and MSSF would rely and had relicd on

its false statemcrlts, it did not inform MS & Co. or MSSF that the unqualified audit opiníoos it

had provided wcre materially false or that Sunbcam's financial statenrents contained nuûtcrou.s

misstatements of material facæ.

142. Andersen made its maferialiy false rcprescntations regarcling its unqualified audit

opinions and tlre accuracy of Sunbeam's fi-nancial staternents vvith the intent to deceive Plaintíffs.

143. Anderscn knew that thç false information that had besn pmvidcd to Plaintiffs would

bc critical to Ptaintiff,s' decisions to participatc in thc financing of Suubearn's acquisitions. But

for fuide¡scn's tïaudulent rcpresentations, MS & Co. would not have underwritlen the

Convertible Note Offering norwould MSSF have loancd Sunbeam $680 million.

144. A¡derscn's fraud rvas knowingly caused by Harlow, Pruitt, and Denkhaus. Harlow,

as engågeüent partncr, and FruitÇ as concurring partncr had dircct responsibility for directing,

mtmaging and approving of the workthat was done on the Smbearn audits. Denkhaus, wh<¡ was

a senior parhcr of Andcrsen au<i a mcmber of Anderscn-\Ifoddwidg as well as the Audit

Division Head and ñanager of A¡derscn's audit practice fur the entirc South Florida region, had

rrndertaken respon-sibility for zupcrvising and rnonitoring the work perflonned at Hælow's and

Pruitt's direction. Harlow, Pruitt, and Denkhaus each knew of or rccklessly disregarded hc

accounting violations contained in $unbeam's lg96 and 1997 finzurcial state¡ner¡ts. Thcy eaoh

also knew that the financial stafemçnts that thcy harl caused Andersen to certify would be relied
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senior Sunbcam exeçutives to create the appearancc that Sunbeam was perferrming at a hígh

levçI. 'l'he purpose of this conspiracy was a¡tificially to inflate the stock price of Sunboarn and

thereby to induce MS & Co. to undenvritc thc Convertible Note Off'ering and MSSF into loaning

Sunbcam $680 million to finance Sunbearn's acquisition of Coleman, First Alert, and Sigrrafure

Brands. Andersen, Anderscn-TVorldwidq thc Foreígn Andersen Branches, Harlow, Pruitt, and

Denkhaus agreed. tu become pa* of the conspiracy to defraud Plaintiffs and oommitted ovett acts

in fi.rrtherancc of this fraudulent scheme.

150. In furtherance of the conspiracy, Dunlap, Kersh, Gluck, and the other Sunbcam

executivcs agree<l to misstate Sunbeau's kue financial conrütion bymíllions of dollars in or<ler

to crcatc the illusion that Sunbeam had uudergone a radical financial turnaround. Fursuant to

ttris schønq Dunlap, Kersh, Gluck, and othEr Sunbeam executivcs caused Sunbeam, in 1996, to

oyerstâto its operatíng losscs by at least $40 milliort, thereby establishing an overly bleak

financial backdrop against which the company's perfbrrrancc in 1997 would be measurexl. In

1997,by contrast, Dunlap, Kersir, Ctuclq and the other Sunbeam exccutives caused Sunbeam

drarnatically to ovelstate its eamings.

151. In late 1997 to early 1998, in f:rtherance of ttre conspiracy, Dunlap, Kersh, Gluck,

and the other Sunbcam oxecutives decided to acquire Coleman, First Alert, and Signatue

Br¿nds. They communicatecl this decision to Andersen and Harlow. lthereaftcr, A¡rderscrl

Anclerset-Woddwide, the Foreign Andcrsen Brrnches, Hadow, Pruitt, and Dcnklaus agreed to

become part of the conspiracy to defraud Plaintiffs.

L52- IfrMarch 1998, in fuitherancc of the conspiracy, Ânclersen ¿nd Andcrsen-

'W'odri'¡rido, tfuough thcir parlrreru/mernbers Harlow, lruitÇ and Denkhaus, com¡nitted overt acts

in fi¡rtherancc of the conspiracy, including, but not lirrritcd to, issuing A¡rdersen's faisc and
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providcd MSSF with accur¿te information regarding its consolidatcd statcmc¡rts of operafions,

stoclfiolders' equiV and cssh flows, as well as its consolidated balance sheets. They causcd

Sunbcam to include its 1996 aud 1997 auditçd financial statements in its March t9, 1998,

of;[ering memorandum a¡rd k¡ rcprescnt to MS & Co. that its audited financi¿l stateflenLl were

reliable. As part of the Cofeman merger agreement executed on February 27, l998,they caused

Sunbeam to represent and wârrant tb.at all of Sunbeam's filings with the SEC, which inclu<led thc

1996 fìnancial stateftents audited by Anderser¡ were aoctuate, not misleading, and prepared in

accordance with CA-{P, and th¿t thcy would continuc to be accuratc and not rnisleading as of thc

transaction's closing date. Andersen and the other Dcfffidants narned in this Complaint had filli

knowlcdge and approved of thcse falsc representations.

i57. in rcasonablc and justifiable reliancc on fhe co-conspirafors' represcntatiorn that

Sunbeam's fi¡ancial staternents and Andersen's audit reports wcre acçurate and truthfui, MS &

Co. agreed to underwrite the Convertible Note Offering, ¿¡¡rd MSSF agreed to loan Sunbeam

$680 rnillion to finance Sunbeam's acquisition of Colemau. But for the co-conspirators'

frauduient r-epresentations, MS & Co. would not have undçrw¡ittetr the Çr:nvertiblc Note

Offering, nor would MSSF havc loa¡red Suubeam $680 million.

158. Harluw, Pruitt, and Denkh¿us had full knowledge of'and participatetl in tlús

conspiracy. Harlow, ss engâgeffient partnct, and Pruitt, as concurring psrtncr, had düect

responsibility for directing, managing, and approving of the work ürat was done on the Sunbeam

audits. Denkhau<, who was a scnior partuer of Ândersen snd a mø¡bor of Andersen-Worldwídq

¿s weli as thc Audit Ðivision Hcad and urarâgcr of'Andersen's audit precticc fbr f.he entíre South

Fioti<ta region, had undertaken rcsponsibiiify for supervising and monitoring the work performcd

at Harlow's and Pruitt's directiou. llarlow, Pruitt, and Denkhaus each knew of or recklessly
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disregardcd the accounting violations contained in Sunbeam's 1996 and 1997 fina¡cial

statements. They each also knew that thc financial statcments that thcy had caused A¡dersen to

cettiff would be relied upon by MS & Co. in deciding to underwrite the Convcttible Notc

Offþring and by MSSF in deciding to loan Sunbeaa hundreds ofmillions of doliars.

159. l.lre Foreign Anclersen Branches also knowingly particþated in this scheme. Each

of the Foreign A:rdcrsm Branchcs reviewed and audited financial statements prepared for

Sunbearn's foreign subsidiaries for 7997, all of which containcd significant accounting

violations. Each ofthc Foreign Andersen Branches kncw or rccklessly disregardal the fact that

the fmancial statemcnts that tliey had teviewed and autlited wcre not preparcd in accordance with

GAAP or reviewcd in accordance with CAAS, but ncverthcless certified their autlit work æ in

cotnpliancc with these standards. Each of the Foreign . .ndersen Branches also kncw that thc

financial statcÍieflts that they had audited would be incorporated into Sunbearn's consolidated

financial statements and that lenders, such as MSSF, and underwriters, such as MS & Co., wouid

rcly on these financial stalemenfs.

160- ¡\¡dersçn-Worldwide also participated in this conspiracy through the ¿etions of its

[rembers, including llarlow, Pruitt, and Denkhaus, and ils member finns, including Andersen

and the Foreign Ardersen Branchos.

161. AS a direct rcsult of this conspiracy of fraudulent induccmenf Plaintiffs have

collectively sul'fered hundrcds of millions ofdollars in damages.

COUNT III

Aiding and Abctting [,'raud

162. Paragraphs I tkough 135 arc repeated and alleged as if sct forth herein.
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163. To induce MSSF into loaning Sunbeam $680 million to finauce its acquisition of

Coleman, Firrqt Alert, and Signaturc Brands, Sunbcam representcd to MSSF in loan negotiations

that Sunbeam's audited finanoial statrm€nts were accurate and not misleading. In the Sunbearn-

MSSF crcdii agreement Sunbeam warranted that it had provided MSSF with aecurate

infonnatíon regirding its consolidatcd statements of operations, stockholders' equity ancl cash

flows, as well as its consolidated balance sheets. Sunbe¡rn included its 1996 and 1997 audited

finenciai statelïents in its Ma¡ch 19, 1998, offering memorandum and rcpresentcd to MS & Co.

and MSSF that its audited financial statemçnts wcre reliable.

164. As part of the Coleman merger agrcement executcd on February 27,1998, Sunbeam

cxpressly r-eprescntcd anrl wa¡ranted that all of its filings with the SEC, which included the lg96

financial statcments auditcd by Andersen, werc accurate, not misleading, and prepared in

accordance with GA.r\P, antl that they would continue to be accurate ¿unl ¡rot misleading as of'tire

transaction's closing date. Sunbeam knew fhat its many rcprcsentations rcgarding its 1996 and

1997 finaucial statements werc rnatelially faisc whcn made and/ur made thcse representations

with reckless disregard as to f.heir kuth. It also knew that AndÇrsen's 1996 and 1997 uuqualíficd

audit opinions werç materially lhlse and misleading.

165. Sunbeam kncw thaf MS & Co. would rely on Sunheam's rcpre-sentations in

determining whethsr to act as Sunbeam's underrdter and that MSSF would r-ely on its

represeutations in deciding to loau Sunbcam $680 million to fiuance is acquisitions. Although

Sunbeamknew that MS & Co. a¡rd À4SSF would rcly and had rclied on its false statements, it did

uot i¡fom¡ them that the unqualified audit opinious it had providerl wcrc materialiy false or that

Sunbs¿¡n's fi¡ancial statements contained numcrous misstatqncnts of material fhcts.
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166. Sunbeam made its matcrially false representations rcgarding its financial s[atemcnfs

and Andersctr's unqualified audit opinions with the intent to deceivc MS & Co. and MSSF and to

induce thcm to participate in the financing of Sunbeam's acquisitions.

167. Sunbeam kncw that the falsc inf'onnstion that it had provided to MS & Co. and

MSSF, and its intentional faílure to coffect the misrcpresentations contained in Sunbearn's

financial statsnretrts, would be critical to their decision to participate in the financing of

Sunbeem's acquisitíons. But for Sunbeam's fr¿udulcnt representations, MS & Co. would not

have undcrwritten the Converfible Notc OfÏering, nor would MSSF have loaned Sunheam $680

¡nillion.

i6B" Anclcrsen a¡rd Andcrsen-W'orldwíde, through thcir partnerVmembers Harlow, Pruitt,

¿urd Denkhaus, knowingly and substantially assisted Sunbeam in its fraud. A¡dersen itsclf

expressly represented to MS & Co., in letters dated March 19, 1998, and Mffch 25, 1998, that

Suubcam's financial stâteftents werc trulhful and that Audersen's unqualifi.ed audit opinions

rverc reliable. ln addition, employccs, partners, and meurbers of Ândcrscn and Andersçn-

Worldwide, includirrg Harlow, parficipeted in meetings ard teleplrone calls in which thcy

rcpresøted to MS & Co. and MSSF that Sunbcam's audited financial statemcnLq were accurate.

169. Hariow, Pruitt, aud Denkhaus zubstantially and knowingly assisted Sunbeam's

taud. They each knew of orrecklessly disregarded the accounting violetions contained in

Sunbearn's 1996 ami 1997 financial statements. They each also ktew that the financial

statemants that ihey lrad causecl Andersen fo certify would be relied upon by MS & Co. rn

deciding to underwrite the Convertible Note Offering and by MSSF in deciding to loan Sunbe;rn

hundreds of millions o f' dollars.
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170. Thc Foteign Anderscn Branches substantíally irrd knowingly assisted Sunbeam's

fraud. They each rcvicwed and auditcd financial statcmurts prepared for Sunbeam's forcign

subsidiaries fbr 1997, all of which contained significant accounting violations. Each of the

Forcign AnriErsen Branches knew of or recklessly disregarded the fact that the lirlancial

stâternents that tfiey had reviewcd and audited wcrc not prepared in accordancc with G^AAI, or

rcviewed in accordance with GA-{S, but neverthelcss certified thei¡ audit .¡¡ork as in cornpliancc

with these standards. Each of the Foreign Andersen Branches also kncw that the fi¡ancial

statements that thcy had audited would be incorporatcd into Swrbçarn's consolidated financial

statenents atrd that lenden, such as MSSF, and undc,r'writers, such as MS & Co., would rely on

these f¡nancial statements.

171. As a direct result of Sunbeam's fraud, aided and abetted by Andersen, A¡dcrsen-

Worlclwidq thc Foreign Audersen Braflches, Ilarlow, Pruitl and Dcnlha-o*, MS & Co., MSSF,

and Morgan Stanley collectively have suffered hundreds of miliíons of dollars in damages.

WHEREFORË, Plaintiftb, MS & co., MS$F, and Morgan stanley, demand judgrnent

against Aaderl;en, AldErsc,n-Worldwide, A:rdersen-Canada, Andersen-Hong Kong Anderscn-

Mcxico, Anclersen-Venczuela, Harlow, Pruitt, and Denkhaus, jointly and sevcrally, fur:

(A) comp ensatory danages ;

(B) prejudprcnt interest;

(Ç) attomeys' fees and costs; and

(D) such other rclicf as may be just aod appropriate.

Plairltifl's re.cerve thc right to anrçncl their complaint pursuant fo secticn 768.72, Floricla

Statufes, to asscrt clailns for punitivc dalrages in excess of'$1 .2 billion as allowed by iaw.

56-
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Auc. 9' ?0Û4 I l:3?AM No.5$ll P. 56/57

CAS Ë ¡¡O, $2004C-A0Q22Í/TJOOOì,1 B
First Amcndcd Compl¡i¡rt

DEMAND FOR JTJRY TRIÀL

Plaintifß request a trial by jury ôn afly and all issues taised by this complaint that are

triabie of right by a jury.

D. Culver Smith III
Fforida BarNo lÛ5933

of
D. CtLvER Srwrrr III, p.¿.

Suite 401, Northbridge Centre
515 North Flagim Drive
Wcst Palm Beach, FL 33401
Tcl. 561-833-3772
Fax 56i-833-4585
<das@.dcsmithlaw. corn>

with
Mark C. Ha¡rsen
Michael K. Kellogg
James M. Webster
Rebecca A. Beynon
all pro hac vice
of
KtrLocc, Hwrn, H¡Ns¡N, Tonu

& EV^NS, P.L.L.C.
Sumner Squnre
1615 M Strect, N.W.
Suitc 400
Washington, D.C.20036
Tel. 202-326-7900
Fax 202-326-7999

Counselfor Plaíntffi

Csnrrrrp¡ru o!' Srnvrcq

The undusigned certifies that ¿r copy hereof was fi¡rnished by regulæ U.S. Mail to
counsel 0n tlre attached list on August 6120M.
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L'ÂSE NO. 50?0C14Crt00225 7XX)Ofl\48
Fím,A¡¡errdexl Complaim

I,Isl oF CoUNSEL
(Service of picadings, etc.)

103?.00 ¡. lí¡tsowol.plde

2 A¡1l'rr Ander¡scn LI.P (an lllinois limited-liability partnersbip), Phillip E. Ilarlow, William D. pruitr. Jr., and
Donald Denkhaus

3 Ârthur A¡drr.sen LLP (ua ontario timitert-liability purtrership), Arthur A¡defficn (a Uníterf Kingdour parræ.rship),
.A¡thur A¡derscn & Co. (s. Hong Kong partrenhip), Ruiz, Urqrriza Y Cie, S.C- (a Mexican parøership), 5.rt
P<¡rta Cachafei¡o, I-aria & Asociados (a Venczuelau parfncrship)

4 Andersen Worldwide, Socicté Cooperative (a Swiss cooperative)

Counrel for Forcign Andersen Defendanrci

Sidncy .q. Stubbs, Jr.

JoHes FosrgR JoHNSToN & STUBBS, P.A.
Suite I100, Flagler Centrc Tower
505 South Flagler l)rive
We.ct Palm Beach FL 33401

Couw el þ r A nde rs en Wo rklw ide4 :

Gerald I.'. Riclman
R¡cHH.rev Gn¡eI{ WEIL BRUMBAUcH Mln¡slro

& CHRr$TENsENtP.A.
Suite 1504, One Cleadake Centre
250 AustràIian Boulevard South

\Mest PaIm Beach FL 33401

Michael J. Moscato
CURTIS MAILE-I.PREVOST COLT & MOSI.E LLP
101 Pa¡kAvenuc
Ncw York, NY l0l78-0061

Counsel þr U-S.,4,ndersen Ðefendantsz :

Slevcn L. Schwatzberg
ScHwARzBERc & A.ssoclet¡s
Suite 210, Esperanté
Z2?Lakevieut Avenue
W'est Palm Bsach FL 33401
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COLEMAN (PARENT) HOLDINGS INL.,

Plaintiff,

vs.

MORGAN STANLEY & CO.INCORPORATED,

Defendant.
I

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar # 618349)
Thomas A. Clare
Zhonette M. Brown
KIRKLAND & ELLIS LLP
655 15thStreet,N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202)879-5132
Facsimile: (202) 879-5200

Mark C. Hansen
James M. Webster, III
Rebecca A. Beynon
KELLOGG, HUBER, HANSEN, TODD,

EVANS & FIGEL, P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
Telephone: (202)326-7900
Facsimile: (202) 326-7999

IN THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY
FLORIDA

CASE NO: CA 03-504s AI

Joseph lanno, Jr. (FL Bar # 655351)
CARLTON FIELDS, P.A.
Z2?Lakeview Ave., Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7 070
Facsimile: (561) 659-7368

Counselfor:
Defendant Morgan Stanley & Co. Incorporated

Dated: January 7,2005

REPLY MEMORANDUM IN SUPPORT OF MORGAN STANLEY & CO
INCORPORATED'S MOTION FOR SUMMARY JUDGMENT
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574 N.Y.S.2d 52
(Cite as: 176 A.D.2d 180, 574 N.Y.S.2d 52)

Supreme Court, Appellate Division, First
Department, New York.

Kenneth ABRAIIAMI, et aI., Plaintiffs-
Appellants,

v.
UPC CONSTRUCTION CO.,INC., et al.,

Defendants,
and

Howard Lee, et a1.., Defendants-Respondents.

Sept. 19,1991.

Action was brought alleging fraudulent
misrepresentation of facts by defendants with
respect to inducing plaintiffs to invest in
corporation. Motion to dismiss two causes of
action was granted in part by the Supreme
Court, New York County, Fingerhood, J., and
plainti-ffs appealed. The Supreme Court,
Appellate Division, held that: (1) complaint
failed to satisfu specificity and particularity
requirements with respect to pleading fraud as

to all but one defendant, and (2) complaint
failed to allege claim for money had and
received as to moving defendants.

Afürmed.

West Headnotes

[1] Conspiracy 18

9lk18

[1J Pleading 18
302k18
Complaint a[eging fraud and conspiracy to
commit fraud in connection with inducement
of investment in corporation failed to meet
particularity requirements as to all but one
defendant where there were no factual
allegations alleging that other defendants had
made any fraudulent representations to
plaintiff or allegations of fact from which it
could be inferred that they had agteed or
entered into an understanding with the one
defendant against whom particular acts of
fraud were alleged, to cooperate in any
fraudulent scheme. McKinney's CPLR 3013,
3016(b).

t2llmplied and Constructive Contracts 81

Page 2

205Hk81
Claim for money had and received failed to
state cause of action as against those
defendants as to whom no receipt of monies
was alleged.

*+53 Before SULLIVAN, J.P., and CARRO,
MILONAS and KUPFERMAN, JJ.

MEMORANDUM DECISION.

+180 Order, Supreme Court, New York
County (Shirley Fingerhood, J.), entered
December L4, 1990, as amended and
supplemented by order of the same court and
justice, entered January 17, 1991, granting, in
part, defendants' motion, pursuant to CPLR
3016(b), to dismiss the frrst cause of action of
plaintiffs' verifred complaint, and rnoving
defendants' motion, pursuant to CPLR
3211(aX7), to disrniss the second cause of
action of the verified complaint, unanirnously
affirmed, without costs.

[1] Plaintiffs' veri-fied complaint alleges,
inter alia, that defendants fraudu-lently
misrepresented facts with respect to UPC's
profrtability, in order to induce plaintiffs to
invest $750,000 in UPC. The Court properly
dismissed the fi¡st cause of action, sounding in
fraud and conspiracy to commit fraud, as

against the moving defendants, except Heo
Peh Lee. While Lee was a-lleged to have
made false representatioru to plainti-ffs on
various occasions, the verified complaint failed
to satisfu the specificity and particularity
requirements of CPLR 3013 and 3016(b) as to
the other moving defendants, since there were
no factual allegations alleging that these
defendants had made any fraudulent
representations to plaintiff or allegations of
fact from which it could be inferred that they
had agreed or entered into an ulderstanding
with the other defendant (against which
pariicular acts of fraud were alleged) to
cooperate in any fraudulent scheme.
(National Westminster Bank, U.S.A. v.

Weksel, L24 
^.D.2d 

I44, L47,511 N.Y.S.2d
626, appeal denied, 70 N.Y.2d 604, 519
N.Y.S.2d L027, 5I3 N.E.2d 1307; Ferguson v.
Meridian Distribution Services, Inc., 155
A.D.2d 642,548 N.Y.S.2d 233).

@ 2005 Thomson/West. No Ctaim to Orig. U.S. Govt. Wo
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(Cite as: 176 A.D.2d 180, *180, 574 N.Y.S.2d 52, **53)

t2l Plaintiffs' second cause of actior¡ alleging
a clairn for money had and received, was also
properly dismissed, since they faited to allege
receipt of moneys by the moving defendants
(Steinberg v. Guild, 22 A.D.2d 775, 254
N.Y.S.2d 4, affd,16 N.Y.2d 79L,262 N.Y.S.2d
715, 209 N.E.2d 887, remittur amd., 16

N.Y.2d 960, 265 N.Y.S.2d L07, 212 N.E.2d
541).

1?6 A.D.2d 180, 574 N.Y.S.2d 52

END OF DOCTIMENT

Page 3

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo
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325 F.8d 174
Fed. Sec. L. Rep. P 92,40L
(Cite as: 325 F.3d 174)

Briefs and Other Related Documents

United States Court of Appeals,
Third Circuit.

AES CORP., Appellant
v.

THE DOW CHEMICAL COMPANY; DynegY
Power Corporation f/k/a Destec Enerry Inc.

No. 01-3373

Argued Iù'{ay 23,2002.
Filed April \4,2003.

Buyer of corporation brought secr¡rities
fraud action against majority shareholder of
parent of acquired corporation, alleging
misrepresentations concerning value of
acquired corporatior¡ and asserting various
state-Iaw claims. The United States District
Court for the District of Delaware, L57

F.Supp.2d 346, Joseph J. Farnar¡ J., granted
majority shareholder's summary judgment
motion, and buyer appealed. The Court of
Appeals, Stapleton, Circuit Judge, held that:
(1) federal law governed issue of whether
buyer had anticipatorily waived federal
securities ffaud claims, and (2) non-reliance
clauses in confrdentiality and asset purchase
agreements could not be enforced so as to bar
as a matter of law buyer's securities fraud
clairns.

Reversed and remanded.

Wallace, Senior Circuit Judge, filed
concrunring and dissenting opinion.

West Headnotes

[1] Securities Regrrlation 60.18
3498k60.18
To state a valid clai¡n under RuIe 10b-5,

plaintiff must show that defendant: (1) made
misstatement or omission of material faú; (2)

with scienter; (3) in connection with purchase
or sale of security; (4) upon which plaintiff
reasonably relied; and (5) that plaintiffs
reliance was proximate cause of his or her
injury. Securities Exchange Act of 1934, S

Page 6

10(b), 15 U.S.C.A. $ 78jft); L7 C.F.R.
$240.10b-5.

[2] Securities Regulation 60.48(1)
3498k60.48(1)
"Reasonable reliance" element of Rule 10b-5
clairn requires showing of causal nexus
between misrepresentation and plaintifFs
injur¡r, as well as demonstration that plaintiff'
exercised diligence that reasonable person
r¡nder the circumstances would have exercised
to protect his own interests. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78j(b); 17 C.F.R. $240.10b-5.

[3]SecuritiesRegulation 60.48(1)
3498k60.48(1)
Factors in determination of whether securities
fraud plainti-ffs reliance on alleged
misrepresentatio¡rs was reasonable include: (1)

whether fiduciary relationship existed
between parties; (2) whether plaintiff had
opportunity to detect fraud; (3) sophistication
of plaintiff; (4) existence of long standing
business or personal relationships; and (5)

ptaintiffs access to relevant information.
Securities Exchange Act of 1934, $ 10(b), 15

U.S.C.A. $ 78j(b); 17 C.F.R. $240.10b-5.

[4] SecuritiesRegulation 60.48(1)
3498k60.48(1)
What constitutes reasonable reliance in
context of Rule 10b-5 claim is governed by
federal law, although terms of any agreement
between parties may be among circumstances
relevant to reliance and material dispute
about what parties agreed to may be resolved
by state contract law. Securities Exchange
Act of 1934, $ 10(b), 15 U.S.C.A. $ 78j(b); tX
c.F.R. $240.10b-5.

[5] Securities Regulation 60.49
3498k60.49
Federal rather than state law governed issues

of whether buyer of corporation had
anticipatorily waived federal securities fraud
claim against seller and whether purported
anticipatory waiver was enforceable.
Securities Exchange Act of 1934, $ 10(b)' 15

U.S.C.A. $ 78j(b); 17 C.F.R. $240.10b-5.
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[6]SecuritiesRegulation 60.48(1)
3498k60.48(1)

[6] Secr¡rities Regulation 60.49
3498k60.49
Under Securities Exchange Act provision
prohibiting waiver of substantive obligations
imposed by Act, non-reliance clauses in
confidentiality and asset purchase agreements
between buyer of corporation and seller,
whereby seller disclairned any representations
not contained in defrnitive agreements, could
not be enforced so as to bar as a matter of law
buyer's RuIe 10b-5 securities fraud claims
against seller arising from alleged
misrepresentations concerning value of
acquired corporation; rather, clauses were
among circumstances to be considered in
determining reason¿bleness of any reliance
upon alleged rnisrepresentations. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78j(b); 17 C.F.R. $240.10b 5.

+175 Dennis E. Glazer, James W.B. Benkard
(Argued), Frances E. Bivens, Davis, Polk &
Wardwell, New York, and Michael D.
Goldmar¡, Stephen C. Norma¡\ Potter,
Anderson & Corroon, Wilmingtor\ for
Appellant.

Herbert L. Zarov, Michele L. Odorizzi
(Argued), Daniel J. Delaney, Mayer, Brown,
Rowe & Maw, Chicago, and David C. McBride,
John W. Shaw, Young, Conaway, Stargatt &
Taylor, Wilmington" for Appellee.
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The AlìS Corporation ("A_ES") operates
power facilities. AES alleges that Dow
Chemical Company ("Dow") and its
subsidiar¡r, Destec Energy, Inc. ("Destec,,),
lFNll violated Sections 10(b) and 20(a) of the
Secu¡ities Exchange Act of 1gg4 (the
"Exchange Act") in connection with a
transaction in which AES purchased the stock
of one of Destec's subsidiaries, Destec
Engineering, Inc. ("DEI"). DEI's sole asset
was a contract to design and construct a power
plant in The Netherlands (the "Elsta *lZG
Plant"). According to A-ES, Dow and Destec
conspired to sell DEI at an artificially inflated
price by making misrepresentations material
to an evaluation of DEI.

FNl. Destec has since changed its rume to Dynegy
Power Corporation.

During the pendency of this case in the
District Court, AES and Destec entered into a
settlement agreement. Thus, only the claims
against Dow remain There has been no
discovery. Dow moved for surnmarJ¡
judgment, relying solely on documents
relating to the transactions in which AES
acquired DEI's stock. In response, AES frled a
Rule 56(f) affidavit requesting discovery in
identifred areas. The District Court
nevertheless granted Dow's surûnarf,¡
judgment motion The District Court held
that certain clauses in tJre traruaction
documents rendered AES's reliance on the
alleged, rnisrepresentations unreasonable as a
matter of law.

II. Background

Dow formed Destec to build and run power
plants that would supply power to Dow
Chemical facilities and third-party users. hl
1996, after determining that it could not
profrtably run Destec as its subsidiary, Dow
retailed Morgan Stanley to perform a
val.uation of Destec i¡r order to initiate a
public sale.

Morgan Stanley issued a Confrdential
Offering Memorandum on behalf of Destec.
As a precondition to receiving the Offering
Memorandurn, AES signed a Confrdentiality

Before McI{EE, STAPLETON
WALLACE, [FN*] Circuit Judges.

and

FN* Honorable J. Clifford Waltace, Unired Ståtes

Circuit Judge for the Ninth Circuit, sitting by
desigrntion.

CLIFFORD, Senior Ci¡cuit Judge,
concurring and dissenting.

OPINION OF THE COURT

SIAPLETON, Circuit Judge

I. Introduction
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Agreement that provided in part:
We [AESI acknowledge that neither yon
[Destec], nor Morgan Stanley fDestec's
Investment Bankerl or its affrliates, nor
your other Representatives, nor any ofyour
or their respective ofhcers, directors,
employees, agents or controlling persons
within the meaning of section 20 of the
Securities Exchange Act of 1934, ¿rs

amended, make any express or i-rrrplied
representation or warranty as to the
accuracy or compl.eteness of the Inforrnation,
and we agree that no such person will have
any liability relating to the Information or
for any errors therein or omissions
therefrom. We further agree that we are not
entitled to rely on tJre accuracy or
completeness of the Information and that we
will be entitled to rely solely on arry
representatioru and warranties as may be
made to us in any definitive agreement with
respect to the Tïa¡rsaction, subject to such
limitations and restrictions as may be
contained therein.

App. at 197, { 5. Dow was not a party to the
Confidentiality Agreement but is alleged to
have been a "controlling person' of Destec
within the meaning of $ 20(a) of the Exchange
Act.

The Offering Memorandr¡-rn included
projections and esti¡nates about the future
performance of Destec's businesses, including
DEI and the Elsta Plant- Like the
Conñdentiality Agreement, t}re Otrering
Memorandum warned readers that they were
not to rely on the accúracy.or completeness of
information contained therein. It further
stated:

lo]nly those particular representations and
wa¡ranties which may be made to a
purchaser in a definitive agreement, when,
as, and if executed, and subject to such
li¡nitations and restrictions as may be
specifred in such definitive agreement, shall
have any legal effect.

App. at 7 (alteration in original).

Dow and Destec provided inforrnation about
Destec to potential bidders in several other
ways. Fil.6t, Destec ofFrcers gave a
presentation to potential. bidders, which AnS
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representatives attended. Dow and Destec
also sent certain documents to potentiatr
bidders and made others available in a room
at a Destec facility in Houston, +177 Texas.
Further, Dow and Destec gave potential
bidders a computer model to va-lue the Destec
assets. This model included assumptions
about the exp€nses a¡rd revenues of the Elsta
Plant. Lastly, Dow and Destec allowed AES,
as part of its due diligence, to visit the Elsta
Plant.

AES contacted Dow about the possibility of
purchasing the international assets of Destec.
Dow responded that it would prefer to sell aII
of Destec, rather than dispose of it piecemeal.
A.s a result, AES approached NGC
Corporation ("NC.C") to propose submitting a
joint bid for all of Destec, and a joint bid was
subsequently made.

The AESA{GC joint bid was accepted by
Dow. The transaction took place in two steps.
First, NC.C acquired all of the stock of Destec
pursuant to anAgreement and Planof Merger
(the "Merger Agreement") entered into by
Dow, Destec, and NGC. Second, AnS
purchased all of the international assets of
Destec, including all of DEI's outstanding
stock, pursuant to an Asset Purchase
Agreement between AES and NGC.

Section 4.6 of the Merger Agreement, to
which AES was not a party, provided as
follows:

Except for the representations and
warranties contained in this Article fV,
neither Dow nor any other person makes
any other express or implied representation
or wananty on behalf of Dow.

App. at 235. A¡ticle fV of the Merger
Agreement contained two pages of
representations and warranties of Dow. It
warranted that it was duly organized as a
cor¡rcration; that it was authorized to enter
the agreement; that the execution and
consunrmation of the agreement would not
violate the terms of any cor¡rt order or Dow
contract; that no governrnent approval was
necessarf¡; and that no broker was entitled to
a fee in connection with the transaction.
Article fV contained no representation or

\
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warranty with respect to the Elsta Plant.

Sirnilarly, Section 3.4 of the Asset Purchase
Agreement, sigaed bv NGC and AES, states
that "except for the representations and
warranties contained in this Article ff,
neither NGC nor any other person (as defined
in the Merger Agreement) makes any other
express or irnplied representation or warranty
on behalf of NGC." App. at 280-81, Section
3.4. The Merger Agreement defrnes "Person"
to "rnean an individual, partnership, joint
venture, trust, corporation, limited liability
comparry or other legal entitY or
Governrnental Entity." App. at 216. Article
III of the Asset Purchase Agreement contains
limited representations and warranties by
NGC very si¡nilar to those made by Dow in
the Merger Agreement.

The Merger Agreement provided that "[t]his
Agreement and the Confidentiality
Agteement, and certain other agreements
executed by the parties hereto as ofthe date of
this Agreement, constitute the entire
agreement, and supersedes (sic) all prior
agreements and understandings (written and
oral), among the parties with respect to the
subject matter hereof." App. at 265, Section
9.9.

According to AES, shortly a,fter ptrrchasing
DEI and Destec's other international assets, it
realized that the Elsta Plant would cost far
more to complete than its due diligence
investigation had indicated and would open
for operation much later than Dow and Destec
had represented it would. Instead ofproviding
the predicted $31 miltion in profit, the project
uttimately occasioned a $70 million loss. AES
contends that Dow knew specific facts about
the Elsta Plant that contradicted the
representations it had made prior to and
during due diligence. Its complaint *178

alleges fourteen afürmative
misrepresentations and eight material
omissions upon which it relied. Some involved
profit and cost projections, but others involved
currently existing facts. Further, AES
contends that, as part of the scheme to
defraud, Dow concealed the true state of the
Elsta Plant and frustrated its due diligence
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efforts by causing Destec and its employees to
provide false and rnisleading information to
AES.

The District Court's opinion refers to all of
the above quoted provisions of the transaction
documentation and "concludes that the 'no
representation/non-reliance' clauses in the
agreements between Dow and AES are
enforceable." App. at 15. The reference to
"agreements between Dow and AES" is not
clear to üs, but we assume for present
purposes that AES's commitment in the
Confrdentiality Agreement was made for the
benefit of Dow and, if enforceable, is
enforceable by it. In that document, AES
"acknowledge[d]" that no "express or irnplied
representations or warranty as to the accuracy
or completeness of the Information" had been
made and agreed (1) that Destec and Dow
would not have "any liability relating to the
Information" arrd (2) that AXS would be
entitled to rely solely on the representations
and warranties it would be able to secure in
"any defrnitive agreement." App. at 197, f 5.

In order to avoid firrther repetition of this
acknowledgment and agreement, we will refer
to them hereafter as the "non-reliance" clause.

Itr. Analysis
A. The Federal Law

tl] Section 10(b) of the Exchange Act
prohibits the "use or employ, in connection
with the purchase or sale of any securityl,] ...

[ofl any manipulative or deceptive device or
contrivance in contravention of such rules and
regulations as the Commission may
prescribe." l-5 U.S.C. $ 7Bjft). Rule 10b-5,
which was promulgated to implement Section
10(b), makes it u¡lawfrrl for anyone engaged
in the purchase or sale of a security to:

(a) To employ any device, scheme, or artifice
to defraud,
(b) To make any u¡rtrue statement of a
material fact or to omit to state a material
fact necessarJ¡ in order to make the
statements made, in the light of the
circumstances under which the were made,
not misleading, or
(c) To engage in any act, practice, or course
ofbusiness which operates or would operate
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as a fraud or deceit upon ¿rny person{.]
17 C.F.R. $ 240.10b-5. "To state a valid claim
under Rule 10b-5, a plaintiff must show that
the defendant 'made a misstatement or an
omission of a material fact (2) with scienter (3)

in connection with the purchase or the sale of
a security (4) upon which the plaintitr
reasonably relied and (5) that the plaintiffs
reliance was the proximate cause of his or her
inju4y.' " Semerenko v. Cendant Corp., 223
F.8d 165, 174 (3d Cir.2000).

[2]l3l The "reasonable reliance" element of a
Rule 10b-5 claim requires a showing of a
causal nexu6 between the misrepresentation
and the plaintiffs injur¡r, ¿ìs well as a
demonstration that the plaintiff exercised the
diligence that a reasonable person under all of
the circumstances would have exercised to
protect his own interests. Straub v. Vaisman
and Co., Inc., 540 F.2d 591, 597-98 (3d

Ctu.1976). In Straub, we identified a non-
exclusive set of factors to aid in determining
whether a party's reliance was reasonable
under all of the circumstances. We noted that
courts may consider (1) whether a frduciary
relationship existed between the parties; (2)

whether the plaintiffhad *179 the opportunity
to detect the fraud; (3) the sophistication of
the plaintiff; (4) the existence of long standing
business or personal relationships; and (5) the
plaintiffs access to the relevant information
See id. at 598.

The District Court held that as a result of
AES's contractual comrnitment not to rely on
any representations other than those
incorporated in the fin^af agreements, its
alleged reliance was unreasonable as a matter
of law. AES insists that this holding is
incorrect in light of Section 29(a) of the
Exchange Act, 15 U.S.C. $ 78cc(a). Section
29(a) provides: "Any condition, stipulation, or
provision binding any person to waive
compliance with any provision of this title or
ofany rule or regulationthereunder, or ofany
rule of an exchanþ required thereby shall be
void." 15 U.S.C. $ 78cc(a). That is, by its
terrns, Section 29(a) "prohibits waiver of the
substantive obligations imposed by the
Exchange Act." Shearson/American Express,
Inc. v. McMahon, 482 U.S. 220,228,107 S.Ct.
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2332,96 L.Ed.2d 185 (1987). The underlying
concern of this section is "whether the
lchallengedl agreement weakens ltheJ ability
to recover under the Exchange Act." Id. at
230, L07 S.Ct. 2332 (quotation omitted).

B. The Applicable Law

t4l AES emphasizes that the Merger and
Asset Purchase agreements stipulated that
Delaware law would goverÌn their
interpretation and insists that we must look to
that law to determine the effect to be given
the non-reliance clause. While we will not
ru-Ie out the possibility that state law may
play a role in some situations involving a Rule
10b-5 claim, we conclude that it has no role
here. Reasonable reliance is an element of a
federal law clai¡n and what constitutes such
reliance is a matter of federal law. Federal
law ca-Ils for the determination of
reasonableness to be made on a case-by-case
basis based on atl of the surrounding
circumstances. The terms of any agreement
between the parties may be among these
relevant circumstances and, if there is a
material dispute about what the parties
agreed to, reliance on state contract law may
be appropriate to resolve that dispute.

[5] The Delaware cases relied upon by AES,
however, do not involve rules of contract
interpretation. Primar5r reliance, for example,
is placed upon Norton v. Poplos, 443 A.zd I
(De1.1982), which involved a contract to sell
commercial real estate in which the parties
had represented that they "do not rely on any
written or ora-l representations not expressly
written in the contract." Id. at 6. The
Delaware Supreme Court held that Delaware
law will not enforce such a clause to bar a
cornmon law rescission claim based on
fraudulent, or "innocent but material[,]
misrepresentation by a seller." Id. AES and
Dow dispute whether this is an across-the-
board rule of Delaware law or whether its
application is limited to non-negotiated
contracts between unsophisticated parties.
tFN2l We need not resolve that issue; the
issues of what constitutes an anticipatory
waiver of a federal securities claim and
whether a purported anticipatory waiver of
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such a claim is enforceable are matters of
federal law. See Newton v. Rumery, 480 U.S.
386, 10? S.ct. 1187, 94 L.Ed.2d 405 (1987)

("the agreement pur¡:orted to waive a right to
sue conferred by a federal statute. The
question whether the policies underlying that
statute may in same circumstance *180 render
that waiver unenforceable is a question of
federal law.").

FN2. Compare, e.g., Progressive Internatiorul

Corp. v. E.I. duPont deNemours & Co., 2002 WL

1558382, 2002 Del. Ch. LEXIS 9l (Del. Ch., July

9, 2002), and Great Lakes Chem. Corp. v.

Pharmacia Corp., 788 A.zd 544 (Del.Ch.2001)'

with S.C. Johnson & Son, Inc. v. Dowbrands, lnc.,

167 F.Supp.2d 657 , 674 (D.Det.200l).

C. The Role of the Non-Reliance Clause

t6l This brings us back to Section 29(a) of the
Exchange Act which forecloses anticipatory
waivers of compliance with the duties irnposed
by Rule 10b-5. We believe the conclusion
inescapable that enforcement of the non-
reliance clauses to bar AES's fraud clai¡ns as a

matter of law would be inconsistent with
Section 29(a).

As we have noted, reliance is an essential
element of a Rule 10b-5 claim. It necessarily
follows that, if a party com¡nits itself never to
clairn that it relied on representations of the
other party to its contract, it purports
anticipatorily to waive any future claim based

on the fraudutent misrepresentations of that
party. The same is true if the com¡nitment is
more lirnited, e.g., a promise not to claim
reliance on any representation not set forth in
the agreement. The scope of the anticipatory
waiver is more limited, but it is nevertheless
an anticipatory waiver of potential future
claims under Rule 10b-5.

We, thus, find ourselves in agreement with
the conclusion of the Court of Appeals for the
First Circuit in Rogen v. trikon, 361 F.2d 260
(1st Cir.l,966). There, a stockholder and
former officer and director of the defendant
company brought suit alleging that during
negotiations for the sale of his stock a-fter his
separation from the company, offrcers and
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directors ofthe defendant corporation failed to
disclose material information about the
possibility of new prospects for the comp¿rny.
In the agreement to sell his stock, plaintiff
represented that he was familiar with the
business of the comp¿rny and that he was not
relying on any representations of the
purchaser or its agents. In addressing the
propriety of this type of contractual provision
under the Exchange Act, the Cor¡rt concluded:

This [type of contract clause] is not, in its
terrns, a "condition, stipulation, or provision
binding ... [plaintiffi to waive compliance"
with the Securities Act of 1934 as set forth
in Section 29(a) of the Act, (15 U.S.C. $

78cc(a)). But, on analysis, we see no
fundamental dtfference between saying, for
example, "I waive any rights I might have
because of your representations or
obligations to make firll disclosr¡re" artd "I
am not relying on your representations or
obligations to make firll disclosu¡e." Were
we to hold that the existence of this
provision constituted the basis (or a
substantial part of the basis) for frnding non-
reliance as a matter of law, we wou-ld have
gone far toward eviscerating Section 29(a).

361 F.2d at268 (alterations in original).

As the Rogen court noted, this is not to say
that a ptaintiffs declaration in a contract of
an intent not to rely may not be evidence that
he or she did not rely on representations ofthe
defendants. That declaration, alone or in
conjunction with other evidence of non-

reliance, may establish an absence of reliance
and, when uruebutted, may even provide a
basis for flunmarJ¡ judgment in the
d.efendant's favor. Thus, in this case, the non-

reliance clauses are some evidence of an
absence of reliance. However, the District
Court did not frnd that the evidence of non-
reliance was u¡rrebutted. Indeed, Dow dt¡es

not contend that the information provided by
it and its associates played no material role in
AES's decision to enter the agreement.

Dow does contend, and we understand the
District Court to have held, that the non-
reliance clauses establish as a matter of law
that any reliance of AES was unreasonable
reliance. We find the same tension between
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Section 29(a) and this argument, however, as
we have found between *181 Section 29(a) and
the argument that the non-reliance clauses
foreclose an assertion by AES that it relied. If
a-11 of the evidence bearing on the
reasonableness of A-ES's reliance does not
entitle Dow to srrmmaÐ/ judgment under
traditional srurrmary judgment principles, it
would offend Section 29(a) to bar its clai¡n
based solely on a contractual comrnitment not
to clai¡n reliance.

fV. The Issue for Decision on Remand

This leaves for resolution the issue of
whether, viewing all of the relevant
circumstances and applying the reasonable
reliance standard set forth in Straub, a
reasonable trier of fact could only conclude
that AES failed to exercise ordinary care in
protecting its own interest. We decline to
address that issue, however, because we
conclude that it is premature to do so.

Dow did not argue to the District Court that
it was entitled to sumrnar¡r judgment because
an application ofthe principles ofStraub to all
of the relevant circumstances of this case could
lead only to one conclusion. It candidly
acknowledged that the record was
undeveloped with respect to A-ES's
investigation and its failure to discover the
facts it learned after settlement. It insisted,
however, that the record had established the
only fact necessalJ¡ to require srunmar¡¡
judgment in its favor - the existence of the
non-reliance clause. Stated otherwise, Dow'6
argument is that it is irnpossible for a buyer to
show reasonable reliance in any case where
there is a non-reliance clause. Faced with this
argument, A-ES u¡rderstandably did not file
affidavits or verify its complaint, although it
did frle a Rule 56(a) afüdavit pointing out the
need for discovery.

The non-reliance clauses are, of course,
among the circumstances to be considered in
determining the reasonableness of any
reliance here. Imporiantly, they reflect the
fact that the seller was unwilling to vouch for
the accuracy of the information it was
providing and the fact that the buyer was
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willing to undertake to veri$r the accuracy of
that data for itself. Clearly, in such
ci¡cumstances, a buyer who relies on seller-
provided information without seeking to veri-fu
it has not acted reasonably. Clearly, a buyer
in a non-reliance clause case will have to show
more to justify its reliance than would a buyer
in the absence of such a contractual provision.
For this reason, cases involving a non-reliance
clause in a negotiated contract between
sophisticated parties will often be appropriate
candidates for resolution at the summary
judgment stage. We are unwilling, however,
to hold that the extraction of a non-reliance
clause, even from a sophisticated buyer, will
always provide immunity from Rule 10b-5
fraud liability.

A-ES's complaint alleges that Dow and its
subsidiaries were in exclusive control of the
inforrnation necessary to accurately evaluate
the Elsta Plant. It firrther alleges that, as a
part of its fraudulent scheme to sell DEI to
someone at a price far above its worth, Dow
controlled release of the relevant information
to A-ES both initia-lly as well as during the
period that it was conducting its investigation
to deterrnine the accuracy of the information
initially disclosed. Much of that information
involved projections and other "soft" data that
a seller dealing in good faith would
understandably be unwilling to guarantee.
According to AES, it conducted a diligent
investigation that was reasonably calculated
to determine the reliability of Dow's
representations but revealed no reason to
suspect that Dow was intentionally misleading
it. Dow allegedly 6aw to it that all
information received by A-ES would reassure it
of the reliability of the earlier supplied data;
Dow allegedly also prevented *182 AES from
securing the data in Dow's and Destec's frles
that would have disclosed the fraud.

In its Rule 56(e) affidavit, AES seeks
discovery of information in the exclusive
possession of Dow to support AES's claim that
Dow and Destec intentionally concealed their
fraudulent conduct, restricted its access to
tmthfirl information, and accelerated the
transaction to prevent AES from discovering
the true status ofthe construction at the Elsta
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Plant.

With this as background, A-ES points to our
observation in Straub:

tAl sophisticated investor is not barred
lfrom] reliance upon the honesty of those
with whom he deals in the absence of
knowledge that the trust is misplaced.
Integrity is still the mainstay of com¡nerce
and makes it possible for an almost li¡nitless
number of transactions to take place without
resort to the courts.

Straub, 540 F.2d at 598 (citations omitted).
A-ES argues that a reasonable investor, in its
position, trusting in the integrity ofthe selÌer,
would have understood the selÌer's
unwillingness to guarantee the truth of the
supplied data as something other than a
warning that it was unreliable [FN3] and
would have been willing to rely upon ¿ur

unimpeded investigation of its own-

FN3. In Semerenko, 223 F.3d at l8I, we upheld

the dismissal of some of the plaintiffs' Rule l0b-5

òlaims against the accounting ñrm of Ernst &
Young on the ground that the plaintiffs could not

reasonably have relied upon its audit opinions after

the company publicly announced the discovery of
accounting irregularities and warned investors not

to rely on its prior financial statements and audit

reports. Dow cites Semerenko for the proposition

that there is no need here to consider all of the

circumscances in determining the reasonableness of
plaintiffs reliance. The cases are not analogous,

however. Dow was not saying to potential

investors that it was supplying unreliable datâ th¿t

should not be relied upon. Rather, it was

communicating only that it was not willing to

absorb the risk of guaranteeing the dalã it was

tendering to potential investors for use in evaluating

DEI without having been paid for doing so as part

of the contract price.

While AES may have an uphill battle here
and summary judg¡nent for the defendants
may be appropúate at some point, we decline
to g.ve controlling signifrcance to the
existence of a non-reliance clause in a vacuum.
We frrlly appreciate that the avoidance of
costly discovery is one of the objectives of
negotiating such clauses. Nevertheless, to
hold that a buyer is barred from relief under
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RuIe 10b-5 solely by virtue of his contractual
comrnitment not to rely would be
fundamentally inconsistent with Section 29(a).
Given this legislative directive, parties in
Dow's position will have to rely upon
discovery management and the sunmary
judgment process to ameliorate the discovery
burden

In reaching this conclusion, we have not
been unmindful of the decision of the Court of
Appeals for the Second Circuit in Harsco Corp.
v. Segui, 91 F.3d 337 (2d Cir.1996). The court
there affirmed the dismissal of a Rule 10b-5
security fraud claim based on a stipulation in
the stock purchase agreement that the sellers
were "not [to] be deemed to have made ... any
representation or warranty other than as
expressly made by" the sellers in the
agreement. Id. at 342. The Harsco court
rejected the purchaser's argument that the
Ðistrict Court's dismissa.l had violated Section
29(a). Although acknowledging that "the
underlying concerrr of $ 29(a) is 'whether the
agreement weakens the ability to recover
under the Exchange Act' " and that the
agreement before it could accurately be
described as doing precisely that, the Court
nevertheless found the "no other
representation" clause enforceable:

Thus, the Agreement can be described as
weakening Ilarsco's ability to recover *183

under $ 10ft) of the Exchange Act. We
think, however, that in the circumstances of
this case such a "weakening" does not
constitute a forbidden waiver of compliance.
Here there is a detailed writing developed
via negotiations among sophisticated
business entities and their advisors. That
writing, we conclude, defines the boundaries
of the transaction. Harsco brings this suit
principally alleging conduct that falls
outside those boundaries.

*>k****

Harsco bought Section 2.04's fourieen pages
of representations. Unlike a contractual
provision which prohibits a party from suing
at all, the contract here reflects in detail the
reasons why llarsco bought Multi-Serv-in
essence, Ha¡sco bought the representations
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and, according to Sections 2.05 and 7.02,
nothing else. This mearu that there are
fourteen pages of representatioru, any of
which, if fraudulent, can be the basis of a
fraud action against the sellers. But Harsco
specifically agreed that representations not
made in those fourteen pages were not
made. Thus, it is not fair to characterize
Sections 2.05 and 7.02 as having prevented
Harsco from protecting its substantive
rights. Harsco rigorously defrned those
rights in Section 2.04.
This analysis becomes a question of degree
and context. Harsco has not waived its
rights to bring any suit resulting from this
deat. Each representation in Section 2.04 is
a tooth which adds to the bite of Sections
2.05 and 7.02. In different circumstances
(e.g., if there were but one vague seller's
representation) a "no other representations"
clause might be toothfess and run afouÌ of $

29(a). But not here.
Id. at 343, 344.

We find Harsco' s reasoning unpersuasive.
Section 29(a) is not intended to protect
substantive rights created by contract. It is
designed to protect rights created by the
Exchange Act, and it expressly forecloses
contracting parties from "defrn{ingl the
boundaries of the[ir] transaction" in a way
that relieves a party of the duties irnposed by
that Act. We do not dispute that there may be
econornic effrciency in allowing private parties
the freedom to fashion thei¡ own bargains.
But Congress has made a decision to li¡nit that
freedom when it comes to anticipatory waivers
of Exchange Act claims. Accordingly, we
conclude that we must side with the First
Circuit Court of Appeals in Rogen rather than
with the I{arsco court. [FN4]

FN4. The Harsco court distinguishes Rogen on the

grounds that it did not involve sophisticated parties

or as detailed an agreement as that before it. We

do not understand Rogen to hrrn on these factors.

Nor do we believe $ 29(a) to be susceptible of
reading that would make an exception for

sophisticated parties and detailed agreements.

In addition to Harsco, Dow relies on One-O'
One Enters., Inc. v. Camso, 848 F.2d 1283
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(D.C.Cir.1988), Jackvony v. RIHT Finan.
Corp., 873 F.zd 4lL (lst Cir.1989), and
Rissman v. Rissman" 213 F.3d 381 (?th
Cir.2000). None of these cases address $ 29(a).

Moreover, as we read them, each provides
some support for the approach we hold that
the District Court should have taken here -

treat the existence of the non-reliance clause
as one of the circumstances to be taken into
account in determining whether the plaintifÍs
reliance was reasonable. See the analysis of
these decisions in Rissman, 213 F.3d at 387-
389 (Rovner, J., concunring). As the District of
Columbia Court of Appeals has observed in
commenting on One-O-One, a contraq/ reading
"woufd leave swindlers free to exbinguish
their victims' *184 remedies simply by
sticking in a bit ofboilerplate." Id. at 388.

V. Conclusion

The judgment of the District Court will be
reversed and this matter will be remanded for
further proceedings consistent with this
opinion.

CLIFFORD, Senior Circuit Judge.

I agree the case should be reversed, but
disaglee on the evidentiary use of the
stipulations and waivers on remand.

Section 29(a), 15 U.S.C. $ 78cc(a), states,
"Any ... stipulation ... binding any person to
waive compliance with [the Securities
Exchange Actl ... shalt be void." AES and
Dow's stipulations are waivers of compliance,
and under the express terms of section 29,
they are "void." The mqjority holds that the
void stipu-lation can nonetheless be evidence of
the reasonableness of AES's reliance. I write
separately because I cannot join in the
majority's interpretation of the word "void."

A void clause is "of no effect whatsoever."
BLACK'S LAW DICTIONARY 1568 (7th
ed.1999). It is "an absolute nullity." ID. It is
"ineffective," "uselessr" "having no legal force
or validity." THE AMERICAN HERITAGE
DICTIONARY 911(4th ed.2001). If we permit
the void stipulation to have evidentiary value,
it is no longer a nullity, ineffective, or useless.
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Instead, it becomes a very potent weapon in
the 10b-5 defendant's arsenal. This is
precisely what section 29(a) prohibits.

At its core, section 29 seeks to prevent
parties from contractually avoiding the
requirements of Rule 10b-5. If the void
stipulation may be evidence in a later Rule
10b-5 claim, how likely is it that the seller of
secr¡rities will lose the 10b-5 clairn? Imagine
the mountains of evidence the 10b-5 plaintitr
will need to compete with the evidence of the
stipulation. Realistically, how will a plaintiff
convince a reasornble juror that he reasonably
relied on a representation when he signed a
provision that stated otherwise? To permit
the void stipulation to serve as evidence of a
lack of reasonable reliance would be to take
the teeth out of section 29. It would make a
10b-5 claim logically possible, but essentia-lly
hopeless. Congress meant more when it
enacted section 29(a).
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United States District Court, S.D. New York.

Leslie AIEXANDER, Plaintiff,
v.

Thomas Mellon EVANS, Evans & Co., Inc.,
Medi-Rx America, Inc., Sidney M.

Karabel, Burton Zweigenhaft, Gary Takata,
Ronald M. Urvater, Rajan K. Pillai

and Pillai, Brick & Roseman, Defendants.
Thomas Mellon EVANS and Evar¡s & Co.,

Inc., Cross-Claimants and Third-Party
PIaintiffs,

v.
Sidney M. KARABEL, Burton Zweigenhaft,

Gary Takata, Rajan K. Pillai and
Pillai & Roseman, f/k/a Pillai, Brick &

Roseman, Cross-Claim Defendants,
and

Albert B arbara, Third-Parby Defendant.

No. 88 Civ. 5309 (MJL).

Oct. 15, 1993.

Clrristopher Lovell, P.C., New York City, for
plaintiff.

Skadden, Arps, Slate, Meagher & Flom, by
Steven J. Kolleeny, New York City, for
defendants/cross-claimants/thi¡d-p arty
plaintiffs Thomas Mellon Evans and Evans &
Co., Inc.

D'Amato & Lynch, New York City, for
defendants Rajan K. Pillai and Pillai, Brick &
Roseman.

OPINION AND ORDER

LOWE, District Judge.

+1 Before this Court are motioru for
srmrmaÐr judgment filed February 28, 1992 by
Thomas Mellon Eva¡s and Evans & Co., krc.
(together the "Evans defendants"), and March
2,1992 by Rajan K. Pillai and PiIIai, Brick &
Roseman (together the "Pillai defendants").
tFNll Also before the Court is the motion
fiIed Februar¡r 11, 1993 by plaintiff Les1ie L.
Alexander ("Alexander") for permission to file
ã reply to defendants' opposition to
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Alexander's objections to Magistrate Judge
Buchwald's Report & Recomrnendation ("R &
R"). For the following reasons, A-lexander's
motion for permission to frle a reply is denied,
and the defendants' motions for summary
judgment are granted in parb and denied in
part according to the terms of the opinion and
conclusions below.

BACKGROUND

Defendants' srüìmar.y judgment motions
were referred. to Magistrate Judge Naomi
Reice Buchwald, and her R & R was entered
on October 23, f992. PlaintifffiIed objections
to the R & R pursuant to 28 U.S.C. $ 636(bX1),
and defendants filed oppositions to plainti-ffs'
objections. The R & R contains adetailed
account of the undisputed facts in this case.
A brief review will su.fifice.

A. The Parties

Medi-Rx America, Inc. ("Medi-Rx") was a
start-up comp¿rny in the freld of mail order
prescriptions, a promising field in the late
1980s. The remaining defendants are
identified in the R & R as follows:

Medi-Rx was founded by defendants Sidney
Karabel, who served as its Chairman and
Chief Executive Officer; Burton
Zweigenhaft, who served as its President
and Chief Operating Officer; Gary Takata,
who served as its Secretary; and Ronaìd
IJrvater, who served as its Tleasurer.
Defendant [Evans & Co., Lrc. was] a New
York City brokerage frrm, which served as
the underwriter for lMedi-Rx'sl Initia]
Public Offering and as the placement agent
for [Medi-Rx's] private placement, pursuant
to which plaintiff invested his funds in the
company. Defendant Thomas Mellon Evans
is the founder and chairman of [Evans &
Co., Inc.ì, as well as its largest shareholder.
Defendant Pitlai, Brick & Roseman ... is a
New York City law frrm, which served as
counsel for Medi-Rx during the period at
issue, and defendant Rejan K. PiIIai ... was
the partner at [Pillai, Brick & Roseman] rn
charge of Medi-Rx. Third-parby defen<lant,
Albert Barbara, sued by the Evans
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Defendants for contribution and indemnity,
was the broker at [Evans & Co.] who
handled the Medi-Rx underwriting.

R&Rat5.

B. The Rise of Medi-Rx Capital Attraction
and Representations

Medi-Rx raised capital on several different
occasions: first, it raised about $770,000 in a
private placement in March 1986; second, it
raised about $4,400,000 in a public offering
between August and October 1986; and third,
it raised $1,000,000 in a private placement in
February 1986. Alexander participated in the
second and thfud of these transactions,
purchasing over $960,000 worth of Medi-Rx
corùnon stock in the public offering, and
investing $1,000,000 in the later private
placement.

*2 Representations were drade during these

fundraising efforts about the officers of the
comparry and about the company's prospects

for the future. Generally, the offrcers were
depicted as having reassuringly strong and
unblemished credentials, and the company's
proqrects were depicted as uncertain but
potentially rewarding.

1. Ofücers' Backgrounds

The ofFrcers' backgrounds \I/ere first
described in a private Placement
memorandum ("PPM") associated with the
first private placement. The PPM stated that
comp¿ury president Burton Zweigenhaft
("Zweigenhaft") "had never been an ofücer or
director of a company which frled for
bankruptcy protectior\" and otherwise
attributed only positive. characteristics to
Zweigenhaft and chairman and chief executive
ofticer Sidney Karabel ("Karabel"). Second

Am.Compl. {{ 19, 21; R & R at 6. The
prospectus accompanying the public offering
essentially continued this respectable portrait.
Kolleeny Aff.Ex. 3 at 15. Finally, regulatory
frlings did not revise the portrait between the
time of the public offering and the tirne of the
second private placement.

Page \7

A July 1987 article in Forbes magazine--

after all three transactions were complete--
raised serious questions about the existing
portraits of Zweigenhaft and Karabel, and.

thus about the adequacy of disclosure in the
transactions. Kolleeny Afr.Ex. 6.

Specifrcally, the article reported prior business
failings of Zweigenha-ft and Karabel, and
suggested that they might be -involved in
"drug diversion"--a practice of dubious
teeality. [FN2]

Evans Co. employee Albeú L. Barba¡a
("Barbara") read an advance copy of the
Forbes article to Alexander by telephone on or
before July 10, 1987. Barbara also read to
Alexander a Medi-Rx press release denying
the allegations of drug diversion. Alexander
alleges that Eva¡s & Co. representatives
offered further general reassurances that the
Forbes article was baseless. PI.'s R. 3(g)

Counterstatement, Alexander Atr { a(e).

2. Company Prospects

Medi-Rx issued statements on the company's
financial condition and prospects. The
prospectus accompanying the public offering
stated that "[t]he company expects to fund its
marketing operations and other capital needs

for approxirnately the next two years from
existing firnds and the proceeds of this
offering." Kolleeny Aff.Ex. 3 at4. [FN3] The
public offering was reported in the company's
next quarterly SEC filing, and the opinions on
the company's prospects were reiterated:

The net proceeds of the offering amou¡rted to

$4,248,000. At that time, management
anticipated that the proceeds of the offering
would allow the company to continue
operations for a period of approxirnately two
years. During the three month and six
month periods ended September 30, 1986,

the Company utilized approximately
$500,000 and $1,060,000, respectively for
purchases of capital equipment, inventory
and other operating and marketing
expenses. These expenses are in keeping
with management's projection as set out i¡r
the Company's prospectus.

*3 Second An.CompI. { 39 (quoting Form

\
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10-Q ñled Nov. 14, 1986). T\vo years from the
public offering would have been August 1988.
As it turned out, Medi-Rx was acquired by
another pharmaceutical company in December
1987, and filed for banlmptcy in June 1988.
And even that duration was managed only
with tJ:e help of an additional $1,000,000
raised by the February 1987 private
placement, and another $500,000 raised in
August 1987 as discussed below.

C. The Fa.Il of Medi-Rx

The Forbes article in July 1987 had a minor
impact on the price of Medi-Rx stock. The
price dropped temporarily, but then recovered.
Medi-Rx's prospects further improved in
August 1987, when the company entered an
agreement with two other companies that
were to invest $2,500,000 in Medi'Rx. One of
those companies invested an initial $500'000
that month. The rest of the deal, however,
collapsed in October 1987.

The price of Medi-Rx stock declined rapidly
in November and December 1987. Alexander
actually bought additional shares during this
period, but then sold all of his shares in
December 1987. In December 1987, Flex Rx
Pharmacy Services, Inc. ("Flex Rx") acquired
Medi-Rx, "essentially in exchange for
assuming Medi-Rx's debt." R & R at 13.

Medi-Rx frled for bankruptcy six months later.

D. This Action

Alexander frled suit on July 29, 1988. He
alleges violations of several federal statutes:
the Securities Act of 1933 ("the 1933 Act"), the
Securities Exchange Act of 1934 ("the 1934
Act"), and the Racketeer Influenced and
Cormpt Organizations Act ("RICO"). He also
brings clai¡ns under State law for fraud,
negligence, and breach offiduciary duty.

The original and amended complaints both
alleged that Alexander fi¡st became aware of
the failure to disclose material information on
July 30, 1987 as a result of the Forbes article.
In an earlier opinion in this case, The
Honorable John M. Walker denied a motion to
disrniss because a question of fact existed
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concerning the reasonableness of Alexander's
alleged unawareness before July 30, 1987.
Alexander v. Evars, No. 88 Civ. 5309, 1989
U.S.Dist. LEXIS 9041(S.D.N.Y. Aug. 4, 1989).

After additional discovery, defendants frled
the present motions for surrrmary judgment on
the grounds that Alexander's 1933 Act and
1934 Act claims are time-barred; that
Alexander's allegations regarding frnancial
projections are not actionable; that
A-lexander's allegations regarding the ofücers'
backgrounds are not actionable; that
causation has not been suffrciently alleged;
that Evar¡s was not a controlling person; that
the Piltai defendants do not rneet the
requirements for either primary violators or
aiders and abettors; that A-lexander failed to
state a claim under RICO or for com¡non law
fraud; and for lack of jurisdiction over the
State law clains.

The swnrnaq¡ judgment motions were
referred to Magistrate Judge Naomi Reice
Buchwald pursuant to a prior Order of
Reference assigning to her all substantive
motions in the case. Magistrate Judge
Buchwald held oral argrrment on the motions
on August LL, 1992, and entered her R & R on
October 23, L992, recomrnending that
defendants' motions be granted in their
entirety and that the action be dismissed.

+4 Alexander ñled tirnely objectiorn to the R
& R. Six general objections are made in
Alexander's submission: (1) t.llat the R & R
erroneously recommends a frnding that no
material issue of fact exists regarding
causation; (2) that the R & R eroneously
recommends a frnding that Alexander's 1933
Act claims are time-barred; (3) that the R & R
eüoneously recommends a finding that the
financial projections are not action¿ble as a
matter of law; (4) that the R & R erroneously
recomrnends a finding that Evans lacks
control person liability; (5) that the R & R
erroneously recommends a frnding that the
complaint fails to state a clairn for a RICO
violation; and (6) that the R & R contains
miscellaneous errors, including failure to
mention certain evidence, erroneous
characterization of Judge Walker's prior

@
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opinion, and irnproper frndings of fact. [FN4]

The Eva¡rs defendants and the Piltai
defendants frled oppositions to Alexander's
objectioru. Alexander then filed his motion
seeking permission to frle a reply to
defendants' oppositions.

DISCUSSION
I. THE MOTION FOR PERMISSION TO

FILE AREPLY

The R & R was entered on October 23, t992.
Objeciions were timely frled. Opposition
papers were received. Alexander moves for
permission to file another set of papers in
reply to the opposition papers.

The Federal Rules of Civil Procedure clearly
contemplate the fiIing of objections to a report
and recom¡nendation, and opposition to those
objections. Whether the rule should be read to
permit the filing of . a reply to opposition
papers is less clear. Rule ?2(b) states:

Within 10 days after being served with a
copy of the recommended dispositiorl a party
may serve and file speciflc, written
objections to the proposed findings and
recommendations. A party may respond to
another party's objections within 10 days
after being served with a copy thereof. The
district judge to whom the case is assigned
shall make a de novo determination upon
the record, or afber additional evidence, of
any portion of the magistrate's disposition to
which specific written objection has been
made in accordance with this rule. The
district judge may accept, reject, or modifii
the recommended decision" receive fi¡rther
evidence, or recomnrit the matter to the
magistrate with instructions.

Fed.R.Civ.P.72þ).

No explicit provision is made for reply
papers. The rule permits a judge to accept
additional evidence, and in that instance it
would make sense to permit additional
argument. But the rule is perrnissive rather
than mandatory. A judge has discretion
whether to receive further evidence, and
therefore further argrrment. See Pan Am.
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World Airways, Inc. v. International Bhd. of
Teamsters, 894 F.2d 36, 40 n. 3 (2d Cir-1990).
tFNs]

The Courb has reviewed the R & R, the
objections, and the opposition to the
objections, and frnds no need for additional
evidence or argument--especially in view of
the exceedingly volurninous submissions
already available. ALexander's motion for
permission to fiIe a reply to the opposition to
the objection to the R & R is denied.

tr. THE MOTIONS FOR SUMMARY
JUDGMENT, THE REPORT AND
RECOMMENDATION, AND THE

OBJECTIONS

*5 The standards for deciding a sunìmary
judgment motion are well-settled. A court
may grant srunmaÐ¡ judgment only when it is
clear that no genuine issue of material fact
remains to be resolved at trial and the movant
is entitled to judgment as a matter of law.
Fed.R.Civ.P. 56; Anderson v. Liberty Lobby,
Inc., 477 U.S. 242,250 (1986). Ambiguities
must be resolved against the movant. Lopez
v. S.B. Thomas, Inc., 831 F.2d 1184, 1187 (2d

Ctu.1987) (citing United States v. Diebold,
Inc., 369 U.S. 654, 655 (1962). Summary
judgment is granted "only where the entire
record would inevitably lead a rational trier of
fact to frnd for the moving party." National
R.R. Passenger Corp. v. City of New York, 882
F.2d 710, 7L3(2d Ctu.1989).

The party opposing sumrnary judgment,
however, "may not rest upon mere allegation
or denials of his pleading." Anderson, 477
U.S. at 256; see Fed.R.Civ.P. 56(e). Rather,
that party "must set forth specific facts
showing that there is a genuine issue for
trial." Id. The mere existence of a factual
issue does not preclude srünmary judgment.
OoIy a genuine issue precludes sì.mtmary
judgment--that is, one that would permit a
reasonable jury to return a verdict for the
nonmoving party. Anderson, 477 U.S. at 248"
No reasonable jury could return a verdict for a
nonmoving party who fails to offer "any
significant probative evidence tending to
support" factual contentions. First Nat'I
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Bank v. Cities Serv. Co., 391 U.S. 253,290
(1968).

A. Objection No. 1: tFN6l Actionability of
Financial Projections

Alexander objects to the R & R's
recommended finding that the frnancial
projections are not actionable as a matter of
law. The R & R cites a nrrmber of cases
demonstrating that frnancial projections are
rarely actionable when they are accompanied
by suffrcient warnings about the rrncertainty
of future performance. R & R at 28-29. The
reason for this rule is obvious; as Magistrate
Judge Buchwald explained, "[t]he mere fact
that projections ultimately prove to be
inaccurate does not mean that they were
fraudulent."R&Rat29.

Projections are nevertheless actionable in
cases where a plaintiff " 'pointlsJ to ... facts
suggesting that the difference [between
projections and actual performancel is
attributable to fraud.' " R & R at 29 (quoting
Dileo v. Ernst & Young, 901F.2d 624,627-28
(7th Ci.r.), cert. denied, 111 S.Ct. 347 (1990).
Fraud has been equated with a statement
made without genuine belief or reasonable
basis. See, ê.9., Barrios v. Paco
Pharmaceutical Servs., Inc., 816 F.Supp. 243,
251 (S.D.N.y.1993); see a.lso 17 C.F.R. $

230.175(a) (stating that a forward-looking
statement "sha-Il be deemed not to be a
fraudulent statement ... unless it is shown
that such statement was made or reaffirmed
without a reasonable basis or was disclosed
other than in good faith.").

This Court doubts whether lack of a
"reasonable basis" alone can support a $ 10(b)
violation. The Supreme Court, ruled in Ernst
& Ernst v. Hochfelder, 425 U.S. 185 (1976),
that the securities laws do not regulate
negligent behavior. The Second Circuit, for
its part, has never endorsed a reasonable basis
test except to the extent that lack of a
reasonable basis permits an inference that the
conclusions drawn were known to be false.
See Luce v. Edelstein, 802 F.2d 49, 67 (2d
Cir.19B6) (holding that claims "relating to
projections or expectations offered to induce
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investments must allege particular facts
demonstrating the knowledge of the
defendants at the time that such statements
were false") (emphasis addedX Rolf v. Blyth,
Eastman Dillon & Co., 570 F.2d 38, 46 n 13
(2d Cir.) (noting that New York law permits a
finding of fraud in the case of "an opinion
based on grounds so flimsy as to lead to the
conclusion that there was no genuine belief in
its truth"), cert. denied, 439 U.S. 1039 (1978).
tFNTl Knowing falsehood and ungenuine
belief are terms of rather high scienter and
not (Iike reasonableness) terms of negligence.

*6 The Court nevertheless will entertain
A-Iexander's "reasonable basis" arguments as
an exercise in caution against premature
srunmarJ¡ judgment. The question, then, is
whether Aìexander has offered evidence
suffrcient to permit a jury to frnd that the
projections were made without genuine belief
or reasonable basis. The Court finds that he
has not.

1. Projections in the August 1986 Prospectus

Alexander contends that the two year
expected life of Medi-Rx was not genuinely
believed. He supports that contention with
references to deposition testimony. Pl.'s Obj.
at 66-67. But that testimony does not support
the conclusion that Medi-Rx personnel did not
believe the two year estirnate. It simply
illustrates that the personnel were constantly
concerned with the frnancial viability of the
comparry, as might well be expected in any
start-up comp¿ury.

A-lexander contends that the two-year
expected life of Medi-Rx had no reasonable
basis. He contends that neither party has
come forward with evidence of what the basis
of the projectioru was, and that in such a
circumstance, the Court should find that an
issue of fact exists regarding reasonableness.
Pl.'s Obj. at 70 ("[N]o record exists of what
was done, and the traditional reasonable
negative inference from the failure by
defendants to produce documents in their
possession, is that nothing was done.").

A-lexander's contention that no evidence
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exists regarding the basis for the projections is
belied by his own argument that the
projections lacked a reasonable basis. [FN8]
For example, Alexander criticizes Medi-Rx's
expectation regarding capital outlays for
telephone equipment. Pl.'s Obj. at 72-75.
More important, the record contains extensive
evidence that Medi-Rx personnel ran
munerous financial projections. PI.'s Exs. 37-
39, 41, 42,46,48; Kolleeny Reply Aff.Ex. 5 at
230-37, 399-403, 646-47 (testi¡nony of Sidney
Karabel). Those projections were reviewed by
Evans & Co. and found acceptable. See, e.g.,
Kolleeny Reply Aff.Ex. 3 at 508-09 (testirnony
of Albert L. Barbara). Medi-Rx offrcial
Sidley Karabel testified:

When we made a projection, it was our best
esti¡nate of what would occur. But as I told
you, we spent more money than planned
aft,er going into the offering to meet the
requirements of the market. So we
certainly, I believe, have the right as
management of the comp¿uty to allocate
resources to generate revenues to maxi¡nize
stockholder return in the best interests of
the company.
We reviewed our situation and decided
again to speed up expenditu¡es to meet
business condition environments, so if we
needed additional cash, it was against our
plan, spending additional, and we certainly
weren't hiding it from anyone. It was
reflected in the income statements, balance
sheets on a quarterþ basis. So I don't think
the projections were false, rnisleading or
u¡rreasorrable.

Kolleeny Reply Aff.Ex. 5 at 646-47. See
also Kolleeny Reply Aff.Ex. 7 at 258-59
(testimony of Ronald M. Urvater).

*7 Alexander does not refute this testirnony.
Instead, he selects ambiguous quotes ÍÌom
other deposition testi¡nony, such as Medi-Rx
offrcial Gary Takata's statement that the
comparry "was always undercapitalized, from
day one." Pl.'s Ex. 16 at 228. Closer
inspection reveals the ambiguity of this
"damning" adrnission. Takata was asked:
"Was there some point, in your memory,
where you thought that Medi-Rx had frnancial
ditrrculties?" He replied: "WelI, it depends
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on how you defi.ne financial diffrculties. I am
talking about, when I say financial
diffrculties, I mean the company was always
undercapitalized, from day one." Id..

The Court frnds this (and the other evidence
before the Court) insufFrcient to establish a
genuine issue whether fraud was committed in
the use of the financial projections in the
public offering. Medi-Rx may have been
undercapitalized, but that does not mean it
had no life expectancy. The question is what
the life expectancy was, or more accurately,
whether the two year estimate was genuinely
held and had a reasonable basis. The
evidence just does not perrnit a negative
conclusion to that question. Capital-the
Iifeblood of a start-up company--is exhausted
at a rate that depends upon the aggressiveness
of management. Karabel testifred (and
A-lexander has not refuted) that the company's
strategy changed and became more
aggressive. Capital is necessarily exhausted
more quickly in such circumstances. The only
reasonable conclusion in this case is that
capital was consruned more rapidly than had
been expected, not that the ex¡lectations
Iacked any reasonable basis.

The expectation was that the company
would last twenty-four months [FN9] with
existing funds and the proceeds of the public
offering--about $4,400,000 altogether. As it
turned out, the company raised and spent at
least $1,500,000 extra and lasted only sixteen
months. This is a signi-ficant discrepancy, but
fraud is not contingent upon fortune.

Numerous precedents in this circuit inveigh
against clairns of fraud based on financial
projections where, as here, projections are
accompanied by provisos that "bespeak
caution." Luce, 802 F.2d at 56; Barrios, 816
F.Supp. 243; Haggerty v. Comstock Gold Co.,
765 F.Supp. 111, 114 (S.D.N.Y.1991). A
narrow exception is avaiiable for projections
that are not genuinely believed, and perhaps
for those that have no reason¿ble basis.
Alexander has not submitted evidence that
would permit a reasonable factfrnder to
conclude that either of those exceptions apply
to the projections in the August 1986
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prospectus.

2. Projections in the November 1986 10-Q

Alexander also alleges misrepresentation in
the November 1986 10-Q frling, which stated:

At that time lwhen the prospectus was

issued in August 19861, management
anticipated that the proceeds of the offering
would a-llow the Company to continue
operations for a period of approximately two
years. During the th¡ee month and six
month periods ended September 30, 1986,

the Company utilized approximately
$500,000 and $1,060,000, respectively for
pr:rchases of capital equipment, inventory
and other operating and marketing
expenses. These expenses are in keeping
with management's projection as set out in
the Company's prospectus. Management
erçects only such decreases in liquidity as

would result from further Projected
expenditures towards Purchase of
equipment, inventory and funding of
operating and marketing efforts of the
Company.

*8 Pl.'s R. 3(g) Counterstatement ![ 49.

According to Alexander, the 10-Q statements
were false and misleading because "revenues
were far less than had been projected, ... costs

were far higher than had been projected,

Medi-Rx was doing much worse than had been
projected, and its liquidity was worse than had

been projected." Id. { 50. Al'exander supports
this allegation by quoting Medi-Rx official
Gary Takata, who testified that "ltlhe
company was not doing as weII [from
September--December 19861 as had been
projected." Id..

Alexander's evidence does not support his
claims. How ".üell" the company was doing
does not bear on whether the 10-Q was

truthfül in stating that expenses were in
keeping with projections. And the company's
performance from September to December
1986 is mostly irrelevant to analysis of the 10-

Q for the period ended September 30, 1986.

Alexander attempts t¿ attribute certain higher
costs to the rel.evant month of September,

tFN101 but he neither pins them to September
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1986 nor establishes that they rendered
baseless the reaffrrmed projection. tFN11l A
10-Q is a formal document, and its terms must
be read literally. Afexander cannot attack
the 10-Q on the basis of several cost overrr¡ns
during September 1986 and a few others that
had not even been incurred yet.

Alexander has failed to submit evidence
from which a reasonable jury could conclude

that the 10-Q filing was inaccurate, much less

fraudulent.

3. Projections in the February 1987 Private
Placement

Alexander claims that the frnancial
projections are actionable insofar as they were
not corrected in the February 1987 Proposal
for Private Placement ("PPP"). The PPP
referred to the prospectus for a "detailed
description of the Company's business and its
rnanagement team, audited frnancial
statements for the fiscal year ending March
31, 1986 and unaudited fr¡rancial statements
for the quarter ended June 30, 1986," and
refemed to the November 1986 10-Q fiIing for
"lu]naudited frnancial statements for the
quarter ended September 30, 1986." Second
Am.Compl.Ex. E.

Medi-Rx's plans rapidly changed in the fall
of 1986. Expenses increased in accordance
with a revised business plan that foresaw
larger contracts. The company developed a
faster "burn rate"--it spent money more
rapidly--at the same time it sought aclditional
capital. These facts were eventually and
accurately reflected in the company's April
1987 10-K frling. But at the time of the PPP,
the available documents did not reflect the
changed condition of Medi-Rx.

Securities laws apply to omissions as well as

misrepresentations. Alexander presents

evidence that Medi'Rx underwent substantial
material changes in its frnancial condition
during the faII of 1986, and that the financial
projections in the August 1986 prospectus

were no longer genuinely believed by the time
of the private placement. See, e.g., PI.'s Ex.
19 at 424-25 (testimony of Sidney Karabel);
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PI.'s Ex. 14 at 238-39 (testimony of Rajan K.
Pillai). A reasonable factfinder could
conclude that an investor like A-lexander
should have been informed of those changes,
not simply sent copies of the old, outdated
materials.

*9 Alexander further alleges that Evans &
Co. made oral representations to him that
Medi-Rx was meeting or surpassing its
projections and that Evans & Co. would
perform due diligence for hirn in connection
with the private placement. Pl.'s R. 3(g)

Counterstatement, Alexander Aff. Íf 4(aXc),
12. The Evans defendants (and the Pillai
defendants) deny these allegations. See

Evans Defs.' R. 3(g) Statement ff 9-10; Pillai
Defs.'R. 3(g) Statement ff 28-29. T?rey assert
that A-lexander was thoroughly informed
about the condition of the company.

The Court cannot resolve these issues offact
on a motion for sumrnary judgment. The
differences present a genuine issue of material
fact.

Defendants insist that the PPP, the
prospectus, and the 10-Q were not the only
information given or available to Alexander.
They point to the private placement

agreement ("PPA") that Alexander signed,
which contains the following statement:

Purchaser acknowledges that the
Company has provided Purchaser with, or
given Purchaser access to, fi.rll and fair
disclosure of alt material information
including, without li¡nitation, a copy of its
Registration Statement ... as well as copies

of its reports on Form 10-Q and Forms 8-K
fiIed in September, November and
December, 1986, respectively. Purchaser
further acknowledges that the Company has
given Purchaser access to any and aII
information regarding the Company
requested by Purchaser....

Second Am.CompI.Ex. F at 4.

Several decisions have held that defendants
can rebut a plainti-ffs claim of reliance on
misrepresentations or omissions by
dernonstrating that the plaintiffhad "access to
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and knowledge of the omitted information."
Wollins v. Antman, 638 F.Supp. 989, 995
(8.D.N.Y.1986) (citing Fisher v. Plessev Co.,
103 F.R.D. 150, 156 (S.D.N.Y.1984). On the
other hand, the Second Circuit has stated that
the obligation to "state all material facts
necessaÐr to make other statements not
misleading ..- is not discharged merely by
grving the purchaser access to company
records and letting hirn piece together the
material facts if he can." Metro-Goldwyn-
Mayer, Inc. v. Ross, 509 F.2d 930, 933 (2d

Cir. 1975) (citations omitted).

The PPA's disclairner is evidence that
Alexander was fi.rlly informed, but it carurot
bar a suit for violation of the securities laws.
See 15 U.S.C. $ 78cc(a) (voiding "[a]ny
condition, stipulation, or provision binding
¿ury person to waive compliance" with the
securities laws). Alexander alleges that
material information about the company's
officers and frnancial condition was omitted
and misrepresented. Defendants disagree. A
genuine issue of fact exists. The allegations
will have to be overcome by convincing a
factfinder that they are false, or that the
information was not actually relied upon
because Alexander had access and knowledge.
The allegations cannot be overcome simply by
invoking the disclairner.

In sum, the Court finds no genuine issue of
material faú regarding the fìnancial
representations in connection with the August
1986 public offering. Summary judgment is
granted on those claims. The Court does,

however, find genuine issues of material fact
in connection with the February 1987 private
placement.

B. Objection No. 2: 1933 Act and Statute of
Li¡nitations

*10 Alexander objects to the R & R's
recommended finding that Alexander's 1933

Act claims are time-barred. tFN12l The R & R
recomrnends a frnding that the claims are
barred by the one year statute of limitations
that ru¡rs from the time that a plaintiff "
'should have discovered the general
fraudulent scheme.' " Arneil v. Ramsey, 550
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F.zd 774, 780 (2d Ctu.1977) (quoting Berry
Petroleum Co. v. Adams & Peck, 518 F.2d
402,4r0 (2d ctu.1975)).

Alexander contends that the statute of
lirnitations issue depends on whether he
exercised reasonable diligence in discovering
the ffaud, and that a factfinder must resolve
the question of reasonable diligence. Pl.'s
Obj. at 46-49. He firrther contends that he
was lulled into acqtriescence by the
defendants' assurances that the Forbes article
was false, and that in any event, the Forbes
article could have put him on notice regarding
only the allegedly misrepresented
backgrounds of Zweigenhaft and Karabel, not
the allegedly fraudulent frnancia-I projections.

1. Backgrounds of Zweigenhaft and Karabel

The R & R relied on the Forbes article as

conclusive evidence that Alexander had
discovered the possibility of fraud with respect
to the backgrounds of Zweigenhaft and
Karabel. The Court agrees that the article
constituted notice for purposes of the
limitations period applicable to 1933 Act
clairns. No reasonable person could have
required more information about the
backgrounds of Zweigenhaft and Karabel to
become aware that important ornissions might
have been made in the offering documents and
public filings.

2. Financial Projections

The R & R cites the Forbes article and Medi-
Rx public frlings as conclusive evidence that,
over one year before frling suit, Alexander
discovered or should have discovered the
possibility of fraud in the alleged
representations regarding Medi-Rx's financiaÌ
status. The Couri concerris itself only with
the alleged representations in the February
1987 private placement, because srunmar¡¡
judgment has been found appropriate on all
other frnancial projection claims.

Alexander alleges that he was fraudulently
induced into the private placement by
misrepresentations and omissions concerning
the frnancial performance and prospects of
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Medi-Rx. Specifically, he alleges
rnisrepresentations and omissions concerning
the company's performance and prospects
during the period between the public offering
in August 1986 and the private placement in
February 1987. Alexander alleges that the
defendants misrepresented that the company
ex¡pected to grow without Alexander's
investment and to grow even faster with it,
Pl.'s Obj. at 75, and that "Medi-Rx was faring
better financially than had been projected
when, in fact, it was faring much wor6e."
PI.'s Obj. at 76. Alexander alleges that the
August 1986 prospectus and November 1986
10-Q should have been supplemented to reflect
the changed condition of the company.

The R & R recomrnends a finding that the
possibility of these alleged rnisrepresentations
and omissions should have been discovered as
a result ofthe Forbes article and the pre-July
1987 public frlings that reported the
company's financial condition. The Court
adopts the recommendation of the R & R.
Alexander claims he was misled regarding the
frnancial status of tJre company. Any
divergence between his expectations and
reality was made clear upon frling of Medi-
Rx's 1986 annual report on Forrn 10-K in
April 1987, Kolleeny Aff.Ex. 2L; its 1987
frrst quarter report on Forrrr 10-Q in May
1987, Kolleeny Aff.Ex. 22; and the Forbes
article that repeated the company's frnancial
straits and poor first quarter perforrnance.
tFN13l

3. Lulling

*11 Alexander maintains that he was lulled
into inaction by denials of the Forbes article
and by "rosy press releases" and other
"statements that Medi-Rx's business ìüas
good." PI.'s Obj. at 76. The R & R
recommends a finding that Alexander--or any
other investor--canrrot rely on the
representations of those who are implicated in
the alleged fraud. R & R at 18 (citing Gilck v.
Berk & Michaels, No. 90 Civ. 4230, 1992 WL
L7862t, at *3, 1992 U.S.Dist. LEXIS 10056,
at *8-*9 (S.D.N.Y. July 10, 1992). Alexander
insists that Evaru & Co. was not implicated in
the fraud at that point. The Court finds that
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argument specious, especially in view of the
central role that Alexander now alleges the
Evans defendants to have played in the public
offerilg and private placement. Besides, the
positive statements cited by Alexander did not
detract from the hard facts reported in the 10-
K filing, the 10-Q frling, and the Forbes
article.

Alexander's 1933 Act claims are baned by
the statute of limitations.

C. Objection No. 3: Causation

Alexander objects to the R & R's
recomrnended frnding that no materia-l issue of
fact exists regarding causation. The R & R
recommends a finding that Medi-Rx equities
lost value because the October 19, 1987 crash
of the stock market caused the collapse of
additional frnancing for Medi-Rx. R & R at
11-12 (citing Kolleeny Aff.Ex. 1 at 310-11, 316
(testirnony of Leslie L. Alexander)).
Alexander maintains that a genuine issue of
fact exists regarding the cause of the decline
in late 1987, and in any event, claims
damages not only for the loss in late 1987 but
for the artificially high price he paid in the
first place.

The Court frnds that the issue of causation
cannot entirely be resolved on a motion for
suÍrmarJr judgment. Alexander advances
three separate theories ofcausation. First, he
submits that the price he paid in the public
offering would have been less had he and the
rest of the market known the true facts
regardilg Medi-Rx management, and that the
price he paid in the private placement would
similarly have been less had he known the
true facts regarding the company's frnancia-I
condition and Evans & Co.'s alleged failure to
perform due diligence. Second, Alexander
submits that the failure of Medi-Rx and the
lost value of Medi-Rx securities in late 1987
are attributable to the facts that were
concealed or misrepresented. Third, he
submits that the value of Medi-Rx securities
dropped in late 1987 more than it would have
if the concealed or misrepresented facts were
known.
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The Cou¡t agrees with the R & R that the
value lost in late 1987 is so clearly
attributable to other factors that no
reasonable factfi"nder could conclude that the
Ioss was due to the alleged rnisrepresentations
and omissions. The R & R recommends a
finding that the operative event precipitating
the decline of Medi-Rx stock in October 1987
was the withdrawal of prospective investors
from Medi-Rx. Alexander offers the
alternative explanation that the investors
withdrew not because they had been crippled
by the crash, but because of the information
available in the five month old Forbes article
and the many public filings documenting the
company's dubious frnancial progress. The
Court agrees with the R & R that no
reasonable factfrnder could accept Alexander's
explanation- As the R & R states, the record
is "devoid of evidence from which a reasonable
jury could conclude that, absent defendants[']
alleged misrepresentations and omissions, the
price of Medi-Rx stock would not have
plummeted in October 1987." R & R at 27.
Crucially, Alexander fails to show any
contemporaneous attention to the alleged
misrepresentations and omissions that could
explain the lost value as a function of his
preferred (and perhaps not by coincidence,
likely more lucrative) theory.

*12 The Court nevertheless believes that the
R & R shou-ld have more seriously considered
the claim that the alleged rnisrepresentations
and omissions caused Alexander to pay an
inflated price for his securities. The R & R
recommended rejection of this theory because
a plaintiff who buys a security as a result of
fraud should not be permitted to claim loss
when: (1) tfre fraud is discovered; (2) the
security can be sold for at least the purchase
price; and (3) the plaintiff does not sell and
recoup the purchase price. The R & R thus
recommends that a plaintiff be required to
mitigate damages.

Alexander counters that the R & R cites no
authority for such a rule of decision, and that
established authority holds to the contrary.
Thus, he cites Voege v. Ackerman, 364
F.Supp. 72, 73 (S.D.N.Y.1973), for the
proposition that an increase in the price of a
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stock after it is purchased is irrelevant to the
question of damages for fraudulently induced
purchase. Defendants respond by citing
Marbury Management, Inc. v. Koh¡" 470
F.Supp. 509 (S.D.N.Y.1979), affd in pertinent
part, 629 F.2d 705 (2d Ctu.), cert. denied, 449
U.S. 1101 (1980), where it is stated that "if the
plaintiff continues to hold the stock after the
discovery of the fraud, he can be deemed to
have made a 'second investment decision
based on the total mix of information now
available." Id. at 516 n. 13 (citation omitted).

Alexander certainly held his securities well
beyond the point at which he became
responsible for the information he clai¡ns was
denied him when he purchased. The facts of
management background were substantially
revealed by the Forbes article, and the facts
regarding frnancial performance were
revealed in the 1987 quarterly statements and
other public frlings. This Court agrees with
the "second investment decision" approach as
applied to damages occurring after fraud is
revealed. See Morgar¡ Olmstead, Kennedy &
Gardner, Inc. v. Schipa, 585 F.Supp. 245,249-
50 (S.D.N.Y.1984) ("[W]here one receives
actual notice that he has been injured as a
result of another party's fraudulent conduct,
he will be disabled from recovering for injuries
occurring thereafter which he could have
avoided in the exercise of reasonable
diligence."). Alexander's conscious decision in
this case to hold the secr¡rities after the
alleged fraud was discovered constituted a
new decision on his investments. The law
does not insure his investments against loss.
He made a fully informed decision to retain
his investment.

But the mitigation principle cannot dispose
of Afexander's claims for out-of-pocket
damages. Mitigation applies only when
damage is incomplete and the plaintiff can
still do something to cut losses. The Morgan
côr¡rt referred to notice and to damages
'foccuroring thereafter." 585 F.Supp. at 249-50.
Out-of-pocket damage-the amount by which
the price paid exceeds true value--is done at
the time of purchase. It cannot be mitigated.
Sirota v. Solitron Devices, Inc., 673 F.2d 566,
577 (2d Cir.), cert. denied,459 U.S. 838 (1982);
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Voege, 364 F.Supp. aL 73; 5D Arnold S.

Jacobs, Litigation and Practice Under Rule
10b-5 $ 260.03tfltiv1, at 11-171--11-173 (1992).

*13 In addition, the portion of Alexander's
holdings that was acquired through the
private placement was restricted. PI.'s Obj.
at 44. No market existed in which he could
have sold his interest and mitigated his
damages. See Jacobs, supra, at 11-175 ("4
plaintiff cannot mitigate by buying or by
selling securities of a privately held compriny
on an established market. It follows that no
duty to mitigate should be imposed if the
fraud involves securities which are not
publicly held at the time that duty would
otherwise exist.").

Summarry judgment is denied to the extent
that Alexander alleges out-of-pocket damages,
and granted to the extent of aII other theories
of causation.

D. Objection No. 4: Control Person Liability

Alexander objects to the R & R's
recomrnended finding that Evans lacks control
person liability. According to the R & R, "no
issue of fact is in dispute with respect to Mr.
Evans's involvement.... lP]laintitr fails, in the
many thousands of pages submitted in
opposition to highlight a single fact indicative
of meaningfirl or culpable involvement in the
underwriting." R & R at 31.

The R & R correctly explains the law in this
circuit. "In order to prove a controlling person
claim plaintiff must show a primary violation
of the securities laws and demonstrate that
IV[r. Evans: (1) had the ability to control the
primary wrongdoer, and (2) was 'i[n] some
meaningfrrl sense' a 'culpable participant' in
the alleged conduct." R & R at 30 (quoting
Lanza v. Drexel & Co., 479 F.zd, L277, L299
(2d Cir.1973) (en banc)).

Alexander rügues that "nrrmerous recent
cases holdl ] that 'culpable participation' is not
an element of control person liability.' " Pl.'s
Obj. at 89. Alexander is mistaken. The
recent cases do not zubstitute a "control
statu6" standard for the "culpable
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participation" standard. Rather, the cases
affect the pleading requirement and burden
allocation. Alexander's primary authority,
Borden, Inc. v. Spoor Behrins Campbell &
Yourg, 735 F.Supp. 587 (S.D.N.Y.1990), takes
care to explain that permitting a plaintiff to
state a claim based on control status "does not
conflict with the statute's aim to hold liable
only those controlling persons 'who are in
some meaningful sense culpable participants
in the fraud perpetrated by controlled
persons.' " Id. at 590 (quoting Lanza,479F-2d
at 1299).

The present motion is for srunmarJ¡
judgment. Borden, by contrast, involved a
motion to dismiss for failure to state a claim,
and indeed distinguished itself from cases
involving srunmary judgment. Id. at 590
(distinguishing Index Fund, Inc. v. Hagopian,
609 F.Supp. 499 (S.D.N.Y.1985). A
defendant still can prevail on a control person
issue by pointing out that there is an absence
of evidence to perrnit a reasonable factfrnder
to conclude that the defendant was a culpable
participant in the alleged fraud. See Celotex
Corp. v. Catrett, 477 U.S. 3I7, 325 (1986).
Evans has carried that bu¡den here.

*14 Alexander recites a litany ofpowers and
responsibilities held by Evans at Evans & Co.
Pl.'s Obj. at 82-83 (quoting Pl.'s R. 3(g)
Counterstatement {f 35-36). Few of these
allegations invoLve Evans specifically in the
Medi-Rx dealings: Evans approved the overall
deal, as he did for every underwriting pursued
by Evans & Co., Pl.'s R. 3(g)
Counterstatement { 35(a); Evans appeared at
a Medi-Rx due diligence meeting, although
"he did not stay," Pl.'s Ex. 15 at 223
(testimony of Albert L. Barbara, Dec. 11,
f991); and Eva¡s reviewed the Medi-Rx frle
and approved renewed support for the
company after the Forbes article. The Evans
defendants themselves note that Evans had
one frfteen or twenty minute meeting about
the public offering with Albert L. Barbara,
who was primarily responsible for the Medi-Rx
deals at Evans & Co. Kolleeny Aff.Ex. 4 at
2LL-12 (testimony of Albert L. Barbara).

The Evans defendants do not view the
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foregoing as culpable participation- They
further note that Evans was retired before the
events at issue in this suit, Def.'s Opp'n to
Obj. at 34; that Alexander never met or even
spoke with Evans, Kolleeny Aff.Ex. L at73,74;
that Evans had no meeting whatsoever with
Barbara about the private placement, id. at
262-63; tFNl4l and that it was Ba¡bara who
was reqponsible for, and who put into place,
due diligence arrangements. Kolleeny
Aff.Ex. 4 at 196-99, 203-06 (testimony of
Albert L. Barbara); Kolleeny Aff.Ex. 30 at
134-35 (testimony of Caeser Fraschilla).

The Court agrees with the R & R that the
allegations cannot support a finding that
Evans wâs a control person with respect to the
Medi-Rx dealings. Evans had only superficial
involvement, not culpable participation, in
Medi-Rx transactions. His review of the
company file after the Forbes article does not
support a frnding of culpable participation in
the alleged violations. Cf. Gri-ffrn v. McNi-ff,
744 F.Supp. L237, L252 (S.D.N.Y.1990)
("lA]llegations of post-pr¡rchase activity alone
are insufFrcient to establish liability as either
a prirnary violator or an aider and abettor.").
The R & R's recom¡nendation on control
person liability is adopted, and summary
judgment is granted in favor of defendant
Thomas Evans.

E. Objection No. 5: RICO

Alexander objects to the R & R's
recommended finding that the complaint fails
to state a claim for a RICO violation-

As the R & R explained, a plaintiffunder
RICO "mu6t dernonstrate '(1) that the
defendant (2) through the com¡nission of two
or more acts (3) constituting a pattern (4) of
racketeering activity (5) directly or indirectly
invests in, or maintains an interest in, or
participates in (6) an enterprise (7) the
activities of which affect interstate or foreign
commerce.' " R & R at 32 (quoting Moss v.
Morgan Stanley, Inc., 719 F.2d 5, 17 (2d
Cfu.1983), cert. denied sub nom. Moss v.
Newman, 465 U.S. 1025 (1984).

The present case turns on the "pattern"
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requirement. The pattern reqrrirement does

not require proof of multiple illegal schemes,
only multiple illegal acts. H.J. Inc. v.

Northwestern Bell Tel. Co., 492 U.S. ?29,236
(1989). But " 'while two acts are necessary,

they may not be sufficient.' " Id. at 237
(quoting Sedima, S.P.R.L. v. I¡nrex Co., 473

U.S. 479, 496 n. 14 (1985). A pattern
requires both a relationship between alleged
racketeering acts, and also that the acts
"themselves arnount to, or that they otherwise
constitute a threat of, continuing racketeering
activity." ld. at'240. Continuing activity can
be either "a closed period ofrepeated conduct,
or ... past conduct that by its nature projects
into the future with a threat of repetition-"
Id. at24l.

*15 The Pillai defendants contend that the
alleged acts connected with the August 1986
public offering and the February 1987 private
placement are insu-fficient to support a RICO
violation The Court agrees. Alexander
alleges that tlre Pillai defendants assisted in
the omission of information concerniag the
backgrounds of Zweigenhaft and Karabel in
the August 1986 public offering; that they
repeated that omission when they sent the
prospectus and 10-Q frling in connection with
the private placement; and that they assisted
in the misrepresentation of the company's
financial condition and prospects in corurection
with the private placement. These three acts
clearly meet the related¡ress reqtrirement for a
RICO pattern. But they are insu.ffrcient to
support a finding of continuous activity.

"A pattern is not for¡ned by 'sporadic
activity."' Id. at 239 (quoting S.Rep. No. 617,
91st Cong., 1st Sess. 158 (1969). The present
ca6e involves nothing more than a few
sporadic predicate acts "extending over a few
... months and threatening no future criminal
conduct." Td. at 242. The alleged ornissions
and misrepresentations concerning Medi-Rx's
condition and prospects in late 1986 and early
1987 were lirnited; the trlth of the company's
condition was inevitably revealed soon
thereafter in further public frlings. The
information about Zweigenhaft and Karabel
similarly was revealed upon publication of the
Forbes article. The few sporadic repetitions
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of that same omission do not, in this case,
support a pattern ofracketeering activity. See

Airlines Reporting Corp. v. Aero Voyagers,
Inc., 721 F.Supp. 579, 584 (S.D.N.Y.1989)
("Although the defendants allegedly
committed some fifty racketeering acts of mail
fraud, those acts were identical to one
another.").

The Pillai defendants further assert that
Alexander has not submitted evidence of a
conspiracy, so srunmarT¡ judgment should be
granted on Ìris RICO conspiracy claim. PiIIai
Defs.' Mem. in Supp. of Summ.J. at 53-55
(citing Andreo v. Friedlander, Gaines, Cohen,
Rosenthal & Rosenberg, 651 F.Supp. 877
(D.Conn.1986)). The conspiracy claim falls
with the primary RICO claim, but summarry
judgment would be proper anyway. The
Second Circuit has held in the context of a
motion to dismiss that a complaint must
allege "6ome factual basis for a flnding of a
conscious agreement among the defendants."
Hecht v. Com¡nerce Clearing Élouse, Inc., 897
F.2d 21, 26 n 4 (2d Ctu.1990). Alexander
responds to Hecht by discussing matters other
than the "cottscious agreement" element.
Pl.'s Mem. in Opp'n to Summ.J. at 125-27.
He cites no evidence of a conscious agreement.

Summary judgment on Alexander's RICO
claims will be granted.

F. Objection No. 6: Miscellaneous Errors

Alexander objects to the R & R on several
miscellaneous grounds: frrst, that the R & R
failed to mention certain evidence; second,
that the R & R erroneously characterized
Judge Walker's prior opinion in this case; and
third, that the R & R improperly found facts.
The Court has considered the submissions de

novo. 'Ihere is no need to question the R &
R's analysis on these points in the wake of the
present Opinion and Order.

G. Other Objections and Grou¡rds for
Summary Judgment

1. Other Objections: Common Law Fraud
Claims

@
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*16 Alexander objects to the R & R's
recommendation that the common law fraud
claims be dismissed. The Evans defendants
moved for summa¡l¡ judgment on those claims
based on an asserted absence offactua-l issues
regarding loss causation. The R & R agreed
with the Evans defendants, and recommended
that summary judgment be granted on all
claims, including the comrnon law claims. R
& R at 25-28- This Court, however, has
determined that summary judgment ca¡not be
granted to the extent that Alexander claims
"out-of-pocket" damages. Summary judgment
therefore ca¡not be granted on the coÍunon
law claims.

2. Other Grounds for Summary Judgment
Materiality, Causation and Reliance

a. Materiality

The Eva¡s defendants and the Pillai
defendants assert that the information about
Zweigenhaft and Karabel was immaterial.
The Couri does not agree that the issue is so

clear as to be resolvable on a motion for
summary judgment.

Materiality is a mixed question of law and
fact, and a complaint may not properly be
dismissed pursuant to Rule 12(bX6) (or even
pursuant to RuÌe 56) on the ground that the
alleged misstatements or omissions are not
material ur¡l.ess they are so obviously
unirnportant to a reasonable investor that
reasonable rnfuds could not differ on the
question of their importance.

Goldman v. Belden, 754F.2d 1059, 1067 (2d
ctu.1985).

The Evans defendants break down the
Zweigenhaft and Karabel background
information into three parts: two lawsuits
agairnt Zweigenhaft; the bankruptcy of a
company at which Zweigenhaft served as an
offrcer and Karabel and Rajan K. Pitlai
(':Pillai") were principal stockholders; and
congressional hearings that mentioned
Zweigenhaft's companies, with which Karabel
was associated, in connection with drug
diversion. Each of these matters, accordilg to
the Evans defendants, is immaterial. Evaru
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Defs.'Mem. in Supp. of Summ.J. at 53-57

The Evans defendants correctly observe that
Secr¡rities and Exchange Commission ("SEC")
regulations, as far as they shed light upon
these matters, suggest that disclosure was not
required. Bankruptcies are to be disclosed if
they are Iess than frve years old. 17 C.F.R. $

229.401(fX1). Lawsuits against a director or
executive officer are to be disclosed ifthe suits
are less than frve years old, involved
securities, and resulted in an u¡favorable
judgment. 17 C.F.R. $ 229.401(fX5). The
regulations do not address congressional
hearings. The Evans defendants cite GAF
Corp. v. Ileyman, 724 F.zd 727, 739-40 (2d
Cir.1983), to support their position that the
regulations should guide the Court's decision.

Alexander, on the other hand, maintains
that materiality is a question that cannot be
resolved simply by referring to the
regulations. This view is supported by the
GAF decision. 724 F.2d at 739 ("In our view,
the regulation's emphasis ... strongly suggests
that ... unadjudicated allegations ... should not
automatically be deemed material."). The
Court doubts the materiality of the alleged
omissions, but is not certain of the opinion
that a reasonable investor would hold. [FN15]
Summary judgment cannot be based upon lack
of materiality.

b. Causation and Reliance

*I7 The Pillai defendants assert that
Alexander has failed to allege facts supporting
causation or reliance with respect to the
coilrmon law fraud claims. Causation was
addressed above, and the Court finds no merit
il the reliance argument.

The Pillai defendants assert that Alexander
should not have relied on their alleged
misrepresentations and omissions because he
is a sophisticated investor who could have
discovered the truth himself. Pillai If,efs.'
Mem. in Supp. of Mot. for Summ.J. at 36-37"
It may be true that "[t]he secu¡ities laws were
not designed to protect sophisticated
businessmen from their own errors of
judgment." Hirsch v. DuPont, 553 F.2d 750,
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763 (2d Cir.1977). But it is equally true that
the reliance requirement was not designed to
shield perpetrators of Ílaud by forcing
investors to conduct exhaustive research every
time they invest money, lest the seller be
rnanipulative or deceptive. The Court carurot
say as a matter of law that Alexander's
atleged reliance was unreasonable. Summary
judgment ca¡rnot be granted on Alexander's
cornmon law fraud clairns.

3. Other Grounds for Summary Judgment:
The Pillai Defendants

The Pitlai defendants assert that they
cannot be held liable as either primary
wrongdoers or aiders and abettors of the
alleged fraud. This, too, is an issue that
ca¡not be resolved on srunmarJ¡ judgment.
Although an attorney generally has no
obligation to disclose information to third
parties with whom the attorney has no
relationship, Alexander has adduced evidence
showing that Pillai was aware of the
background information concerning
Zweigenhaft and Karabel prior to iszuance of
the prospectus, PI.'s Ex. 21 at 218-38; PI.'s
Ex. 19 at 97-IL4; Pl.'s Ex. 23 at 33-44, and
that Pillai was aware at the time of the
private placement that Medi-Rx could not
meet the earlier frnancial projections. Pl.'s
Ex. 14 at 238-39.

The Pillai defendants cite Schatz v.
Rosenberg, 943 F.2d 485 (4th Cir.1991), cert.
denied, 112 S.Ct. 1475 (1992), which held that
"a lawyer or law firm cannot be held liable for
misrepresentation under section 10&) for
failing to disclose i¡rformation about a client to
a third party absent some frduciary or other
confrdential relationship with the third party."
Id. at 490. This Court frnds such a strict rule
incompatible with the prevailing view in this
circuit. "In appropriate circumstances, an
attorney can be subject to liability for aiding
and abetting. Although an attorney cannot
be held liable merely for failing to 'tattle' on
his clients, silence consciously intended to
facilitate a fraud c¿ìrl create secondary
Iiability." SEC v. Forma, 117 F.R.D. 5L6,526
(S.D.N.Y. 1987) (citations omitted). tFN16l
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The concern is not that the Pitlai defendants
merely failed to edi$ themselves about Medi-
Rx and to pass along the gained knowledge to
the investing public. The concern is that the
PiIIai defendants might have known of specific
misstatements or omissions and yet willingly
assisted in their dissemination Cf. Morin v.
Trupin, 747 F.Supp. 1051, L072
(S.D.N.Y.1990) (finding no support for law
firm liability where "firm was unaware of the
facts" when private placement memorandum
was prepared); Friedman v. Arizona World
Nurseries, Ltd., 730 F.Supp. 521, 534
(S.D.N.Y.1990) (finding no scienter where
attorneys had no knowledge of falsity of
statements), a.ffd, 927 F.2¿.594 (2d Ctu.1991).
A genuine issue of fact exists regarding
whether the Pillai defendants are liable, as
either primary or secondary violators, for the
alleged misrepresentations and omissions.

+18 Summary judgment cannot be granted
with respect to the claims against the Pillai
defendants.

CONCLUSION

A.Lexander's motion for permission to fi.Ie a
reply to the opposition to Alexander's
Objections to the R & R is denied.

Defendants' motions for summary judgment
are granted with respect to the 1933 Act and
RICO claims.

Defendants' motions for summar¡r judgment
are denied with respect to the State common
law claims.

Defendants' motions for sumrnary judgment
with respect to the $ 10(b) clairns are resolved
as follows: (1) summary judgment is denied to
the extent that the $ 10(b) claims are based
upon alleged omission or misrepresentation of
the backgrounds of Zweigenhaft, and Karabel
in connection with the August 1986 public
offering and the February 1987 private
placement; (2) summary judgment is denied to
the extent t]lat the $ 10(b) claims are based
upon alleged omission or misrepresentation of
Medi-Rx's financial condition or prospects in
connection with the Febmary 1987 private
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placement; and (3) srunmarJr judgment is
granted to the extent that Alexander's $ 10(b)

claims rest on all other factual bases.

Summary judgment is granted with respect
to the surviving $ 10&) and state law claims
to the extent they rest on a theory ofcausation
other than "out-of-pocket" damages.

The Evans defendants' motion for surrrmary
judgment is granted with respect to
Alexander's claims against Thomas Mellon
Evans.

The parties are di¡ected to submit their
Joint Pre-TYiaI Order on or before November
15, 1993.

It Is So Ordered.

FNl. Defendant Burton Zweigenhaft moved for

sunrmary judgment on March l7, 1992, fior the

reasons stated in the Evans defendants' and Pillai

defendants' motions.

FN2. The Forbes article described drug diversion

as follows: 'A drug has been diverted if it has not

been obt¿ined directly from the manufachrrer or

from an authorized distributor. Diverted drugs can

be subpotent, outdated or, worse, outright

ineffectual counterfeits." Kolleeny Aff.Ex. 6 at 2.

Medi-Rx took measures to correct the impression

left by the Forbes article. Zweigenhaft resigned

(purportedly for the good of the company and not

as any admission of impropriety) and Medi-Rx

hired the accounting firm of Deloitte Haskins &
Sells ("Deloitte") to ascertain whether drug

diversion had taken place. A press release at the

end of July 1987 stated that the Deloitte audit

confirmed "that Medi-Rx ha[d] purchased all

pharmaceutical products directly from U.S. based

manufacturers or U.S. based licersed and

authorized wholesalers and distributors." Second

Am.Compl.Ex. G at2.

FN3. The prospectus also contained a somewhat

different estimate: The proceeds of this offering will
be used to purchase inventory of approximately

$700,000 and additional property and equipment of
approximately $1,050,000. In addition,

approximately $350,000 of the proceeds of this

offering will be used to open a branch marketing
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ofhce and an additional dispensing faciliry. The

remainder will be added to working capital, and

combined with existing funds, are expected to fund

operations until approximately the end of March

1988. Kolleeny Aff.Ex. 3 at 8 (emphasis added).

The prospectus thus cont¿ined a projection of well

under two years.

FN4. Atexander structures a background section of
his Objections around thi¡teen alleged misleading

statements. Pl.'s Obj. at 3-22. The 'thirteen

statements" are ill-defined, and virtually useless as a

framework for discussion.

FN5. The rule is even less clear if no additional

evidence has been submitted. In the present case,

Alexander submits three new affidavis with his

proposed reply papers.

FN6. This Opinion's numeration of Alexander's

objections differs from the numeration used in his

submission. The change is one of sequence, not

substance.

FN7. Some decisions cite Virginia Bankshares, Inc.

v. Sandberg, lll S.Ct. 2749 (1991), as support for

the reasonable basis requirement. E.C., Schwartz

v. System Software Assocs., Inc.,813 F.Supp.

1364, 1366 (N.D.ru.1993); In re AnnTaylor Stores

Sec. Litig., 807 F.Supp. 990, 1000

(S.D.N.Y.1992). But Virginia Bankshares is not

so clear on the point. That case involved rule l4a-

9, which prohibits misleading statements. The

Court observed that statements recommending a

stock buyout price as "fair" and "high value" can be

"reasorubly understood to rest on a factual basis

that justifies them as accurate, the absence of which

renders them misleading." I I I S.Ct. ât 2758. The

Court di<I not sây how indefensible a factual basis

must be to support a furding of fraud under $ lO(b).

ff $ 10(b) is violated when a projection has an

unreasonable basis, then plaintiffs like Alexander

are free to engage in a rather wide-open second-

guessing game. This Court suspects that the

correct fonnulation would require not just an

un¡easonable basis. but a grossly unreasonable

basis, or a basis so lacking as to permit an

inference that the projection was known to be false-

that is, not genuine.

FN8. Alexander heavily relies on an expert witness

afftdavit (the Zofrnss Affrdavit) challenging the
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reasonableness of the company's financial estimates.

That afi[rdavit was not before Magistrate Judge

Buchwald, and will not be considered here for its

substance. Pan Am., 894 F.2d at 40 n. 3.

FN9. Again, it should be noted that the prospectus

also contained a substantially shorter estimate as

well. See supra note 3.

FNIO. The Court is referred to a phone system that

cost $134,000 rather than $70,000, an unbudgeted

security system thât cost $60,000, software thât cost

$250,000 more than expected--a nearly $500,000
"variance in capital requirements." Pl.'s Rule 3(g)

Counters¿atement at 3l; Pl.'s Ex. 19 at 342
(testimony of Sidney Karabel).

FNII. The testimony on the cited costs revolved

around a budget dated September 22, 1986. Pl.'s
Ex. 44: Pl.'s Ex. 19 at 308-12 (testimony of
Sidney Karabel). Most of the items had not been

purchased, and Alexander has not offered any

evidence that $500,000 had been spent by

September 30, 1986. The extra costs that had been

incurred as of September 22, 1986, as far as the

evidence shows, add up to $78,180. Pl.'s Ex.44.
The charge that the l0-Q was false and misleading

is therefore a bit misleading itself.

FN12. Magistrate Judge Buchwald recommended a

finding that ttrc 1934 Act claims are not barred by
the applicable statute of limitations. Defendants

hâve not objected to that recommendation.

FNl3. Uncontested evidence indicates ttre Forbes

article was read to Alexander on or before July 10,

1987, the l0-K was filed April 1987 and the tO-Q

was filed May 1987. All three events were more

than one year prior to filing suit on July 29, 1988.

FNl4. The Evans defendants suggest, with some

support from Alexander's own arguments, that

Evâns is named as a defendant only because he is a
"deep pocket"-indeed, one of the only pockets,

now that Evans & Co. and Medi-Rx are defunct.

See Pl.'s Mem. in Opp'n to Summ.J. at 39.

FN15. The Court notes that the release of the

Forbes article precipitated a drop in Medi-Rx stock.

Although the price recovered, and the dramatic

effect of a well-written article must not be

underesfimated, the effect on the market at least
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suggests that materiality is not a matter for the

Court to adjudge.

FN16. The Pillai defendants contend that

"something more than an ordinary business purpose

is required to allege substantial assistance in aiding
and abetting securities fraud." Pillai Defs.' Mem.
in Supp. of Mot. for Summ.J. at 44 (citing

Thornock v. Kinderhill Corp., 749 F.Supp. 513,

5t7 (S.D.N.Y.1990). But the Thornock decision

begins by recognizing that " 'substantial âssistance'

[always ] exists where the alleged aider and abettor

has played ân âctive role in furthering the securities

violation." Thornock,749 F.Supp. at 516.

Motive becomes important only when the alleged

assistance is in the form of a refusal to act. Id. at

5 17 (emphasized alteration added).

1993 WL 427409 (S.D.N.Y.), Fed. Sec. L. Rep. P

97,795, RICO Bus.Disp.Guide 8434

END OF DOCTIMENT
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Supreme Courb, Appellate Division, First
Department, New York.

AMERICAN BAPTIST CHURCHES OF
METROPOLITAN NEW YORK, et al-,

Plainti-ffs-
Appellants,

v.
T. Eric GAILOWAY, et al., Defendants-

ResPondents.

May 9, 2000.

Not-for-profit corporation and two of its
subsidiaries brought action agairut former
ofücer, a consultant hired to help corporation
develop a facility for Acquired Imrnune
Deficiency Syndrome (AIDS) patients, and
directors of a rival corporation, alleging that
defendants had wrongñrl seized control of a
corporate project. The Supreme Court, New
York County, Ira Gammennarì', J., dismissed
the plaintiffs claims, and they appealed. The
Supreme Court, APPeIlate Division,
Rosenberger, J.P., held that: (1) as a matter of
frrst irnpression, corporation could sustain
cornpensable damages from the loss of a

corporate opporbulity, and (2) corporation's
allegations were su-fücient to state clairns for
misappropriation of a corporate opportunity,
breach of his frduciary duty of loyalty and
good faith, fraud, and tortious i¡rterference
with prospective contractual relations.

Affrrmed as modifred.

West Headnotes

[1]Corporations 319(5)
101k319(5)
Not-for-profit religious corporation's two
wholly-owned subsidiaries were not real
parties in interest in corporation's action
against former offrcer who allegedly
misappropriated a corporate opportunity by
seizing control of a corporate project, where
the subsidiaries were not involved in the
project, and ¿rny proceeds received in
connection with the project would have inu¡ed
to the benefit ofthe corporation alone.
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[2] Corporations 31b
101k315
Not-for-profrt corporation could sustain
compensable damages from the loss of a
corporate opportunity.

[3] Corporations 3
101k3
"Not-for-profrt corporation" is not the same es

a corporation that loses money; it is simply a

corporation that devotes whatever proceeds it
receives from its operations to charitable
causes rather than disbursing the funds as

dividends to shareholders and compensation to
executives. McKirmey's N-PCL $ 102(aX5).

[4]Cor?orations 319(6)
101k319(6)
Not-for-profrt religious corporation's
allegations that, as result of former offrcer's
misconduct in seizing control of a cor¡rorate
project, it lost a $144,000 development fee and

S1.2 miltion from its planned sale of tax
credits were suffrcient allegations of monetar¡r
damage to support its claim against the
forrner offrcer for misappropriation of a
corporate opporiunity.

[slCorporations 319(6)
101k319(6)
Not-for-profrt religious corporation's
allegation that former officer secretly created
a competing organization to seize control of a
corporate project and exploit work already
done by the corporation on developing the
project was sufficient to state claim against
the former ofñcer for breach of his frduciary
duty ofloyalty and good faith.

t6l Principal and Agent 69(1)
308k69(1)
Agent may not divert or exploit for his own
benefrt an opportunity that is an asset of his
principal, nor may he make use of the
principal's resources or proprietary
information to organize a competing business.

[7]Brokers 43(2)

65k43(2)
Statute requiring contract to procure a loan or
negotiate a real estate purchase to be in
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writing did not apply to not-for-proñt religious
corporation's contract with consultant to assist
corporation in developing a facility for
Acquired Immune Deficiency Syndrome
(AID$ patients and possibly another property.
McKinney's General Obligations Law $ 5-70I.

[8] Fraud 16
184k16
Cause of action for fraud may be based on a
fiduciar¡r's intentional concealrnent of a
material fact.

[9] Religious Societies 31(4)
332k31(4)
Not-for-profit religious corporation's
allegations that its former ofücer, a
consultant, and the consuftant's executive
director concealed actions that were adverse to
its interest in facility the consultant was hjred
to develop, including the creation of 

^competing entity and the alteration of a
purchase contract, alteged the defendants'
misrepresentations with suflicient detail to
support a fraud claim.

[10] Religious Societies 31(4)
332k31(4)
Not-for-profit religious corporation's
allegations that its former ofücer, a
consultant, and the consultant's executive
director, in frrrtherance of their scheme to
divert and delay a corporate project, relied on
their prior relationship with the owner of
property on which the project was to be located
to induce the owner to renege on its previous
intention to seII to the corporation at an
affordable price sufficiently alleged causation
to zupport corporation's fraud claim.

[11]Corporations 319(6)
101k319(6)
Not-for-profrt religious corporation's
allegations that rival corporation was
incorporated under false pretenses, for no
pu4)ose other than to help its organizers seize
control of a corporate project were sufficient to
establish the elements of a veil-piercing claim
against the organizers.

[12] Torts 12
379kt2
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Not-for-profrt religious corporation's
allegation that its former ofFrcer, a consultant,
and the consultant's executive di¡ector used
deceptive actions in derogation of their
fiduciary duties to induce a property owner
not to sell property to the corporation on
previously agreed terms was sufücient to state
a claim against the defendants for tortious
interference with prospective contractual
relations.

[lSlReligiousSocieties 31(4)
332k31(4)
Not-for-profit religious corporation's
allegations that rival corporation was formed
months before corporation's scheduled closing
on a property and irrrmediately moved to take
over the corporation's project when one of its
offrcers resigned was sufficient to state clai¡n
against the rivaì corporation's organizers for
aiding and abetting former ofFrcer's breach of
fiduciary duty, diversion of corporate
opportunity and fraud, on theory that the
organizers acted in concert.

[l4lConspiracy 1.1
91k1.1
While in New York there is no separate tort of
conspiracy, allegations of conspiracy are
perrrritted to connect the actions of separate
defendants with an otherwise actionable tort.

[15]Corporations 319(6)
101k319(6)
Not'for-profrt cor¡roration's allegations that
the directors of a rival not-for-profit
corporation forrned that corporation to assist
an ofücer in seizing control of a corporate
project precluded determination that the
directors were entitled to statutory immunity
as a matter of law. McKirxrey's N-PCL $ 720-
a.

**13 +95 James M. Hi¡schhorn" of counsel
(William J. Tiruley, Jr., on the brief, Sills
Cummis Radin fischman Epstein & Gross,
P.4., attorneys) for plaintiffs-appellants.

Howard Zelbo, of counsel (Marco A. Lau and
Papaya Van þke, on the brief, Cleary,
Gottlieb, Steen & Hamilton, attorneys) for
defendants -re spo ndents.
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ERNST H. ROSENBERGER, J.P.,
RICHARD W. WALLACH, RICHARD T.
ANDRIAS and DAVID FRIEDMAN, JJ.

*+14 ROSENBERGER, J.P

This action involves the alleged
misappropriation of a corporate opportunity by
an offrcer of a charity, who was retained to
help the charity develop an AIDS care facility
but seized control ofthe project hirnself. The
main issue presented is whether the IAS court
ened in dismissing the complaint on the
grounds that a not-for-profrt corporation could
never sustain compensable damages from the
loss of a corporate opportunity.

Plaintiff American Baptist Churches of
Metropolitan New York ("ABC Metro") is a
not-for-profrt religious corporation whose
charitable work includes operating Flemister
Ilouse, ari outreach progr¿rm for AIDS
patients, through two wholly-owned
subsidiaries ("the Flemister plaintiffs"). ABC
Metro had retained defendant Settlement
Housing Fund ("SHF") in 1994 as a consultant
to help develop an additional facility simila¡
to Flernister lIouse, namely the Noah House
project at issue in the instant case.

Defendant T. Eric Galloway was fi¡st
employed by SIIF and later hired by ABC
Metro in 1995 as Executive Director of the
Flemister entities. One of his chief duties
was to spearhead the Noah House project.
'When he was still employed by SIIF, both *96

Galloway and SIIF Executive Director Carol
Larnberg had developed contacts with Great
Wall Development Corp, which owned a site
that appeared suitable for Noah House. ABC
Metro directed Galloway to proceed with
negotiations and Galloway reached an oral
agreement with Great WaII to purchase the
property for $250,000.

Galloway also aided ABC Metro in obtaining
all the necessary government approvals and
securing frnancing for the Noah House project.
Some fi.rnding was to come from a $5.6 million
Ioan from New York City. Additionally, a
private investor agreed to invest $1.8 million
in return for the right to take advantage of
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ABC Metro's Federal income tax credits. Of
these proceeds, S1.2 million would be
available to ABC Metro for use in its
charitable work. (As a developer of low-
income housing, ABC Metro was entitled to
Federal income tax credits, but it could not
use them directly because it pays no Federal
income taxes, so it planned to sell them to an
investor in excharge for a parbnership interest
in the project.) ABC Metro also ex¡lected to
receive a $144,000 developer's fee at closing.

By May 1996, the approvals and frnancing
were in place. The closing of the loan from
the City was contingent on a signed contract
to purchase the property from Great Wall.
According to the complaint, once Galloway
had completed all the development work on
ABC Metro's behalf, he embarked on a scheme
to seize control of the Noah House project and
cut ABC Metro out of the transaction entirely,
Without telling ABC Metro or the Flemister
plainti-ffs, Galloway instructed ABC Metro's
Iegal counsel to incorporate Community
Lantern Cotp. ("CLC"), a not-for-profit
corporation, with himself and defendants
Carol Lamberg and Craig [larwood as
di¡ectors. Then, once again without
plaintiffs' consent, Galloway instructed the
law firm to substitute CLC's name for ABC
Metro's on the purchase contract with Great
Wall, and to tell Great Wall's counsel to delay
the purchase.

On July 7, 1996, Galloway informed
plaintiffs that he was resigning and that CLC
was taking control of the Noah House project.
Because of his prior relationship with Great
Wall, he clairned, the property owner would
not sell to ABC Metro against Galloway's
wishes. Indeed, Great Wall did refuse to go

through with the sale, not wishing to be
caught in the dispute between CLC and ABC
Metro. Great Wall subsequently offered to
sell the property to ABC Metro for $350,000 if
defendants approved, but ABC Metro could
not finance the transaction at this
substantially higher price.

*97 The Noah House project never came to
fmition. Without a signed contract, AIIC
**15 Metro could not obtain the loan from the
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City. ABC Metro alleges that as a result, it
Iost the $144,000 development fee and the use
of $1.2 million in proceeds from the transfer of
the Noah IIouse tax credits.

Plaintiffs then brought this action alleging
fraud, breach of fiduciary duty,
misappropriation of corporate opportunity,
and tortious interference with prospective
contractual relations. In addition to
challenging the sufficiency ofthe 17 causes of
action in the Amended Complaint on
substantive grounds, defendants also argued
that the Flernister plaintiffs had no standing
because they had no interest in the Noah
House project. The IAS court agteed, and
dismissed the Flemister entities from the
lawsuit on this basis. With respect to ABC
Metro, the IAS court dismissed all its claims
on the sole grounds that "[a]s a not-for-profit
corporation, ABC Metro cannot satisfactorily
allege damages, which would otherwise be
based on lost profrts." The court cited no
legal authority for this proposition.

[1] The Flemister plaintiffs were properþ
dismissed from the action. Since they were
not involved in the Noah House project, any
proceeds received in connection with the
project, such as the New York City loan or the
developer's fee, would have inured to the
benefit of ABC Metro alone. Thus, they were
not real parties in interest (see, Columbus
Nat'I Leasing Corp. v. Perkin-Elmer Corp.,
t77 

^.D.zd 
1035, 578 N.Y.S.2d 50).

[2][3] However, the order below should be
modified to reinstate aII but two of ABC
Metro's claims. The IAS court ened in
concluding that a not-for-profrt corporation
could never sustain compensable damages.
First of all, as a matter of public policy, it
would be uxfaiT and counterproductive for a
charitable organization to have no recourËe
against a dishonest frduciary who thwarts the
organization's endeavors and renders futile
the expenditures of time and money invested
in developing the project. Second, the IAS
court's rrrling rests on a fundamental
misunderstanding of the nature of a not-for-
profrt corporation A not-for-profrt
corporation is not the same as a corporation
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that loses money. It is simply a corporation
that devotes whatever proceeds it receives
from its operations to charitable causes rather
than disbursing the funds as dividends to
shareholders and compensation to executives.
Just as the goal of a for-profrt corporation is to
make money for its investors, the goal of a
not-for-profrt is to make money that can be
spent on furthering its social welfare
objectives. Both types of *98 companies have
suffered an injury when a frduciary's
misconduct frustrates these goals.

The foregoing analysis is supported by the
New York Not-For-Profit Corporation Law,
which clearly contemplates that not-for-profrt
corporations may receive income and even
make an incidental profrt. What
d.istinguishes a not-for-profrt is not whether it
receives money, but what it does with the
money. Not-For-Profrt Coryoration Law $

102(aX5) defines a not-for-profit as a
corporation which is organized "exclusively for
a purpose or pu-rposes, not for pecuniar¡r profrt
or financial gain," and "no parb of the assets,
income or profit of which is distributable to, or
ent.res to the benefit of, its members, directors
or officers except to the extent perrnitted
under this statute" (emphasis added). Section
508 allows a not-for-profrt to earn an
"incidental profrt" from fees or charges, so

Iong as such profrts are "applied to the
maintenance, expansion or operation of the
lawÂ¡I activities of the corporation," and not
"divided or distributed in any manner
whatsoever among the members, directors, or
offrcers of the corporation. "

Not-for-profit corporations in New York
routinely bring actions seeking damages for
breach of contract, breach of fiduciary duty
and fraud (e.g., Nate B. & Frances Spingold
Foundation v. Wallin, Simor¡ Black & Co.,
184 A.D.2d 464, 585 N.Y.S.2d 416; Cobble
Hill Nursing Home v. Henry and Warren
Corp., 196 A.D.2d 564, 568-569, 601 N.Y.S.2d
334, lv. denied 83 N.Y.2d **16 756, 614
N.Y.S.2d 386, 637 N.E.zd 277). While no
New York case appears to have dealt with a
not-for-profrt's claim for diversion of a
corporate opporiunity, a number of cases from
other states recognize that a not-for-profit may
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bring such a claim (e.g., White Gates Skeet
CIub v. Lightfrne, 276 trl.App.3d 537, 213
trl.Dee. 115, 658 N.E.2d 864; Valle v. North
Jersey Automobile CIub, 141 N.J.Super. 568,
359 A.2d 504 tN.J.App.l, modified 74 N.J. 109,
376 Ã.2d tI92; Lutherland, Inc. v. DahJ.en,
357 Pa. 143, 53 A.2d 143). By contrast, there
is no case law supporting the IAS court's
contrar¡r conclusion.

[4] Here, ABC Metro pleaded at least two
specific items of monetary damage flowing
from defendants' alleged misconduct: the loss
of ABC Metro's expected $144,000
development fee and the loss of the $1.2
million from the planned sale of Noah House's
tax credits. Defendants dispute whether ABC
Metro satisfi.ed the conditions precedent to
receiving these funds, but these are questions
for the trier of fact. In addition, ABC Metro
alleges that it has lost the money it expended
to develop a project that never came to
fruition because of defendants' interference.
These allegations are suffrcient to withstand a
motion to disrniss.

+99 Ttrrning now to the merits of the
individual causes of action, we conclude that
the first through ninth and the eleventh
through sixteenth causes of action asserted by
ABC Metro should be reinstated.

[5] Most of the claims encompass essentially
the 6¿rme allegations, phrased differently.
The fìrst cause of action alleges that Galloway
breached his frduciary duty ofloyalty and good
faith by secretly creating a competing
organization to seize control of Noah House
and ex¡rloiting the work already done by ABC
Metro on developing the project. The second
cause of action alleges that SIIF and its
Executive Director Lamberg, as consultants
hired by ABC Metro, breached their duty of
good faith in that, after being involved in
negotiating for the purchase of the property
from Great Wall, SIIF and Lamberg
attempted to take control of both the project
and tlre property. The third cause of action
asserts a breach ofcontract clairn against SIIF
based on the same allegations. The fourth
and fifth causes of action are asserted against
Galloway and against SIIF and Lamberg,
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respectively, for diversion of corporate
opportunity.

t61 An agent may not divert or exploit for his
own benefit an opportunity that is an asset of
his principal (Alexander & A-lexander of N.Y"
v. Fritzen, t47 

^.D.2d 
24I, 246,542 N.Y.S.2d

530). Nor may he make use of the principal's
resources or proprietary information to
organize a competing business (Schneider
Leasing Plus v. Stallone, L72 

^.D.2d739,741,569 N.Y.S.2d 126, lv. dismissed 78 N.Y.2d
1043, 576 N.Y.S.2d zrL, 582 N.E.2d 594). Ir
would be a breach offrduciary duty if an agent
of a corporation secretly established a
competing entity so as to divert opportunities
away from his principal (Wolff v. Wolff, 67
N.Y.2d 638, 641, 499 N.Y.S.2d 665, 49A
N.E.2d 532).

In support of disrnissal, Galloway argues
that he ov/ed no fiduciary duty to ABC Metro
because he was an employee of the Flemister
entities, not of ABC Metro. To the contrar¡r,
the facts as alleged in the complaint indicate
that he was acting as ABC Metro's agent with
respect to Noah House, in addition to
whatever services he performed for the
Flemister entities. Moreover, he cannot have
it both ways: to defeat the Flemister
plaintiffs' standing, he asserts that they had
no relation to his work on Noah House, but to
defeat ABC Metro's claims, he asserts that he
was the Flemisters' agent. At the very least,
this inconsistency concerning the relationship
between the parties must be resolved in
firrther proceedings.

t71 SIIF argues that the contract with ABC
Metro is void under General Obligations Law
$ 5-701 because a contract to procure a loan or
negotiate a real estate **17 purchase must be
in writing. IIowever, the complaint alleges
that SIIF's role was broader *100 than this,
namely that SHF was employed as a paid
consultant to assist il developing Noah House
and possibly another property. Thus, the
clairn for breach cannot be dismissed at this
stage.

t81t91t101 The sixth and seventh causes of
action allege that Galloway, Lamberg and
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SIIF committed fraud. Defendants argue that
the complairrt does not list the alleged
misrepresentations in sufficient detail, and
that, in any event, the loss of the project was
proxirnately caused by Great Wa-ll's decision
to raise the purchase price, not by defendants'
actions (see, Williams v. Upjoh¡r Health Care
Servs., L20 A.D.zd 729, 730,503 N.Y.S.2d 68

[requiring causal link between
misrepresentations and injuryl ). However, a
cause of action for fraud may be based on a
frduciary's intentional concealment of a
material fact (see, Mobil Oil Corp. v. Joshi,
202 

^.D.2d 
318, 609 N.Y.S.2d 214). IIere,

ABC Metro has adequately alleged that
defendants concealed a series of actions that
were adverse to ABC Metro's interest in Noah
House, including the creation of CLC and the
alteration of the purchase contract. As to
causation, the complaint alleges that in
fi.rrtherance of defendants' scheme to divert
and delay the project, they relied on their
prior relationship with Great WaIl to induce
Great WaII to renege on its previous intention
to sell to ABC Metro at an affordable price.

[11] The eighth cause of action seeks to
pierce the corporate veil against Galloway,
Lamberg and Harwood, on the grounds that
CLC was incorporated under false pretenses,
for no pu4)ose other than to help them seize
control of Noah House. These allegations
establish the elements of a veil-piercing claim,
namely that the owners completely dominated
the corporation and. that such domination was
used to comrnit a wrong against the plaintiff
Morris v. N.Y. State Dep't of Taxation &
Finance, 82 N.Y.2d 135, 141, 603 N.Y.S.2d
80?, 623 N.E.2d 1157). Nothing in the record
indicates any other pu4)ose for CLC's
existence.

[12] The ninth cause of action against aII
defendants for tortious interference with
prospective contractual relations should also
be reinstated, ABC Metro has alleged that
defendants used wrongfi.:l mearìs, namely
deceptive actions in derogation of their
fiduciary duties, to induce Great Wall not to
sell the property on the previously agreed
terms (see, Guard-Life Corp. v. Parker
Hardware Mfg. Corp., 50 N.Y.2d 183, 191, 428
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N,Y.S.2d 628, 406 N.E.2d 445). This is not a
situation where an arm's-Iength competitor
uses ordinar¡l free-market meiuìs to persuade
a third party not to transact business with the
plaintitr However, the tenth cause of action
for tortious interference with existing
contractual relations *101 was properþ
dismissed because no contract for the sale of
the property wa6 ever signed (see, NBT
Bancorp v. Fleet/1.[orstar Financial Group, 87
N.y.2d 6t4, 620-621, 641 N.Y.S.2d 581, 664
N.E.2d 492).

t13l The eleventh through sixteenth causes
of action charge the defendants other than
Ga-lloway with aiding and abetting his breach
of Frduciary duty, diversion of corporate
opporbunity and fraud. Defendants argue
that these causes of action are defrcient
because the complaint does not contain
suffi.cient allegations that they knew or should
have known about Galloway's misconduct, nor
that they rendered substantial assistance to
hirn. However, the pleadings support a
theory that all defendants acted in concert.
According to the complaint, CLC was formed
by the individua-l defendants months before
ABC Metro's scheduled closing date on the
Noah House project, and immediately moved
to take over the project when Galloway
resigned. Defendants also allegedly exploited
Great Wall's prior relationship with SIIF to
frustrate the sale. In any event, what the
parties actually knew is a matter for
discovery, since much of the information is in
defendants' control.

**18 [14] Finally, the seventeenth cause of
action for civil conspiracy was properþ
dismissed because it was redundant. While in
New York there is no separate tort of
conspiracy, allegations of conspiracy are
permitted "to connect the actions of separate
defendants with an otherwise actionable tort"
(Alexander & Alexander of N.Y. v. Fritzen, 68
N.Y.2d 968, 969, 510 N.Y.S.2d 546, 503
N.E.2d 102). Here, ABC Metro's other claims
have already pleaded these torts and
defendants' alleged collusion to commit them.

t15l With respect to all causes of action
asserted against them in their capacity as
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directors of CLC, Lambert and Harwood argue
that they have imrnunity under Not-For-Profrt
Corporation Law $ 720-a as uncompensated
di¡ectors of a not-for profrt corporation- Yet,
the statute contains an exception where the
director's harmful conduct was grossly
negligent or intentional. It would be
premature to frnd that Larnberg and Harwood
have immunity as a matter of law, since ABC
Metro has alleged in detail that these
defendants formed CLC so as to assist
Galloway's deceptive scheme and appropriate
the Great Wall property for themselves. This
would come within the statutory exception for
intentional misconduct.

Accordingly, the order of the Supreme
Court, New York County (Ira Gammennan,
J.), entered November 13, 1998, granting
defendants' motion to dismiss the amended
complaint, should be modifred, on the law, to
reinstate the frrst through ninth and the
eleventh through sixteenth causes of action,
only +102 to the extent asserted by plaintiff
American Baptist Churches of Metropolitan
New York, and otherwise affirmed, without
costs.

Order, Supreme Court, New York County
(Ira Gamrnermanì., J.), entered November 13,
1998, modifred, on the law, to reinstate the
first through ninth and the eleventh through
sixteenth causes of action, only to the extent
asserted by plaintiff American Baptist
Churches of Metropolitan New York, and
otherwise afiìrmed, without costs.

All concur

27L 
^.D.zd 

92, 7L0 N.Y.S.2d 12, 2000 N.Y
Slip Op. 04756

END OF DOCUMENT
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United States Court of Appeals,
Second Circuit.

AMERICAN PROTEIN CORPORATION,
Plaintiff-Appellee,

v.
AB VOLVO and Volvo Lastvagnar AB, as

successors in interest to Beijerinvest AIl,
Beijer Industries, Inc. and Bo Lycke,

Defendants-Appellants.

No. 331, Docket 87-7560

Argued Dec. 3, 1987.
Decided April 8, 1988

Plaintiff, an American corporation, brought
suit arising out of contract with American
subsidiary of Swedish parent corporation
The United States District Court for the
Southern District of New York, Howard B.
Tlrncentine, J., awarded plaintiff $3 million in
damages in varying amounts against
defendants for breach of contract, tortious
interference of contract and negligent
misrepresentation, and defendants appealed.
The Court of Appeals, Cardamone, Circuit
Judge, held that: (1) existence of interlocking
di¡ectorates was insufficient to pierce
corporate veil between original contracting
party and its great-grandparent; (2) evidence
was insufficient to establish that president of
original contracting party made any guaranty
of original contracting party's performance;
(3) decision of corporate executives to "wind
down" affairs of subsidiary did not constitute
tortious interference with plaintiffs contract
with subsidiary; and (4) even assuming that
contracting party's president's staternents
were negligently spoken, there was no cause of
action for negligent misrepresentation.

Reversed.

West Headnotes

[1] Corporations 1.7(2)
10lkl.7(2)
Issue of whether to pierce corporate veil is
generally submitted to the jury.
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[2]Corporations 1.6(2)
101k1.6(2)
Under New York law, existence of
interlocking di¡ectorates was insuffrcient to
pierce corporate veil between original
contracting party and its great-g¡andparent,
with respect to claim of breach of express
written contract, where separate corporate and
financial records were maintailed,
independent boa¡d meetings were held and
separate corporate offrces were maintained,
and there rÀ/as no evidence to suggest that
great-grandparent used subsidiary to comrnit
fraud or wrong causing plaintiff to suffer
unjust loss.

[3ìGuaranty 25(3)
195k25(3)
Under New York law, evidence was
ir¡sufficient to establish that president of
original contracting party made any guaranty
of original contracting party's perforrnance.

[4] Federal Civil Procedure 2602
1704k2602
Motion for judgment n.o.v. after jurry's verdict
generally may be made only when motion for
directed verdict has been made at close of all
evidence and before case is sent to jury.
Fed.Rules Civ.Proc.Ruìe 50(b), 28 U.S.C.A.

[5] Federal Civil Procedure 2602
L70At<2602
Failure to renew directed verdict motion at
close of evidence did not preclude motion for
judgment rlo.v., where tria-l court had
indicated it was not necessarJ¡ to move in
order to preserve the right since motion was
not denied until end of all the evidence, and
nonmoving party had notice after it rested
that moving parties believed their proof was
deficient. Fed.Rules Civ.Proc.Rule 50(b), 28
U.S.C.A.

[6]Torts 2

3?9k2
New York law applied to tortious interference
claim, where acts constituting alleged tort
occunred in New York and New York
corporation, the original contracting party,
was implicated.
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[7] Torts 12
379k12
Decision of corporate executives to "wind
down" affairs of subsidiary, for the legitimate
business reason that it was losing money, did
not constitute tortious interference with
plaintiffs contract with subsidiar¡r, under New
York law.

[8] Torts 2
3791<2

Under New York conflicts law, New York law
applied to clairn charging president of New
York corporation with fraud and negligent
misrepresentations, many of which originated
inNew York.

[9] Fraud 13(3)
184k13(3)
Even assuming that contracting party's
president's statements were negligently
spoken, there was no cause of action" under
New York law, for negligent
rnisrepresentation, absent allegation of special
relationship between plaintiff and contracting
party before contract was signed.

+57 Frederick L. Whitmer, Morristown, N.J
(Dinah H. Bourne, Betsy L. Weiss, Pitney,
Hardin, Kipp & Szuch, Morristowr¡ N.J., of
counsel), for defendants-appellants AB Volvo,
Volvo Lastvagnar AB, and Bo Lycke.

Daniel A. Pollack, New York City (Pollack
& Kaminsky, New York City, of counsel), for
plainti-ff-appellee American Protein Corp.

Milton D. Aldrews, Washington, D.C.
(Lance E. T\r.nick, D. Bruce Sewell, Cha¡les H.
Lockwood; II, Gen. Couruel, Joh¡r T. Whatley,
Asst. Gen. Counsel, Schnader, I{arrison, Segal
& Lewis, Washingtor\ D.C., of counsel), frled a
brief on behalf of the Automobile Importers of
America, Inc. as amicus cr¡riae.

Before NEWMAN, CARDAMONE, ând
PIERCE, Circuit Judges.

CARDAMONE, Circuit Judge

We are presented on this appeal with the
issue of when the contractual default of a
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subsidiary corporation may be visited upon its
parents. The question takes on added
irnportance because the parents are Swedish
corporations without a presence in New York
but nonetheless were held liable for the
obligations of their New York subsidiary.
Legal liability was fastened on one foreign
parent in pari because the corporate veil
between it and its subsidiary was pierced.
The primary liability of the parents was based
on the fact that two of one parent's offlcers
and directors--also directors of the subsidiary--
came to New York and voted at the
subsidiary's Board of Directors meeting to
"wind down" the subsidia¡y's affairs, resulting
in the subsidiary's default on a contract. Of
course, it is entirely appropriate for directors
of a parent corporation to serve as directors of
its subsidiary, and that fact alone may not
serve to expose the parent corporation to
liability for its subsidiar¡r's acts. Here, other
facts in addition to interlocking directorates
are alleged.

BACKGROUND
A. Facts

This diversity case arises from the breach of
a contract for the sale of edible dried blood
derived from the slaughter of cattle and pork.
Ptaintiff, American hotein Corporation
(American Protein), brought the instant action
in the Southern District of New York against
the defendants AB Volvo and Volvo
Lastvagnar AB (Lastvagnar) (formerly
Beijerinvest AB), Beijer Industries, Inc., and
Bo Lycke.

American Protein is an Iowa corporation
with its principal place of business at Lytton,
Iowa. Defendant Volvo is Sweden's largest
corporation, with its principal place of
business in Gothenburg, Sweden. In May
1982 Volvo acquired Beijerinvest AB *58 and
changed its name to Volvo Lastvagnar AB
which, operating as a wholly owned subsidiary
of Volvo, is located in Stockholm. Lastvagrrar
(f/k/a Beijerinvest) owns 100 percent of the
stock of Beijer, Handel & Industri, a Swedish
corporation which owns 100 percent of the
stock of defendant Beijer Industries, Inc., a
New York corporation. Beijer, Inc.--also a
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New York corporation--was, in turn, a wholly-
owned subsidiary of Beijer Industries. Volvo
is therefore the parent of all the members of
the Beijer family of corporations.

Walter Lauridsen, an agronomist living ín
Iowa, had for 20 years been interested il
utilizing the blood ru¡r-off from the slaughter
of cattle and pork as a source of protein for
humans. Over the years he had developed a
concept of spray-d-rying the blood into a
powdered form which, when combined with
water, creates a bouillon-like food fit for
human consumption To effectuate his ideas,
Mr. Lauridsen organized American Protein.
In 1980 he contacted Beijer, Inc. with his idea.
The principals of that company expressed
irrterest in Ìris project and i¡rvited hirn to New
York City to discuss it further. There he met
with defendant Lycke, president of Beijer,
Inc., who, according to Lauridsen, told hirn
that Beijer's Swedish parent would back a
contract, take all of his output, and use its
world-wide marketing capacity to distribute
the dried blood product.

kior to signing a contract Lauridsen asked
for a written guarantee from Beijer, Inc.'s
(great grand)parent corporation, Beijerinvest,
for the perforrnance of Beijer, Inc.'s obligation.
Lycke told Lar¡ridsen that no such guarantee
could be given. Subsequently, on March 2,
1982 American Protein and Beijer, Inc.
entered into a'three-year, fixed price, ouþuts
contract for the sale of edible dried blood.
The agteement provided practically all of
American Protein's business as Beijer, Inc.
was to purchase the entire output of blood
products from American Protein's Lytton,
Iowa plant. Lauridsen put up his own and
bonowed funds--totalling nearly $ 1 million--to
convert an old dairy into a sanitary spray-
drving plant capable ofproducing a product fit
for human consumption and made
comrnitments to buy the blood run-off from a
slaughterhouse. The March 2d contract forms
the basis ofthe instant action.

About two months after Beijer, Inc.
contracted with American Protein--on May 11,

1982--Volvo purchased Beijerinvest and,
therefore, the Beijer family of companies.
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Afber a number of months of performing the
contract--and continuously losing money--
Beijer, Inc. ran out ofcash and stopped buying
and paying for the dried blood product. On
October 19, 1982 the Board of Directors of
Beijer, Inc. met in New York and discussed
the corporation's frnances and business
prospects. At the same meeting, the status of
the dried blood project and Beijer, Inc.'s
general marketing efforts were reviewed. As
a result, the Board decided not to take on any
new business, but instead voted to "wind
down" Beijer, Inc.'s activities. All of the
members of the Board-Bo Lycke, as Beijer,
Inc.'s president; Pehr Gyllenhamrnar, chief
executive officer of Volvo; and UIf Linden,
another high ranking officer of Volvo--were
present.

On December 31, 1982 Lycke sold Beijer,
Inc. to a comp¿rny controlled by Lyster Carney,
a former employee of Beijer, Inc. for $1,000
plus a $2 million note. Carney, in turn, went
to Lauridsen and told hirn that if he would not
renegotiate the blood products contract and
take over the marketing function Carney
would have to declare bankruptcy. Lauridsen
attempted without success to obtain red¡ess in
Iowa against Carney's company.

B. Proceedings Below

Anerican Protein then sued Volvo,
Lastvagrrar, and Lycke in the instant action.
In a seven-courrt complaint frled in 1984
plaintiff sought recovery of damages from
defendants Volvo, Lastvagnar, and Beijer
Industries for breach of express written
contract (Count f), from Volvo and Lastvagnar
for breach of express oral contract (Count II),
for breach of implied contract (Count ilD, for
breach of an alleged quasi-contract (Count rÐ,
and for tortious interference +59 with
contractual relations (Count Ð, and from
defendant Lycke for fraud (Count VI) and
negligent misrepresentation (Count VIÐ.

The case was tried before district court
Judge Howard B. T\¡rrentine (formerly Chief
Judge for the Southern District of California)
and a jury from May 21 to May 26, 1987. At
the close of the evidence the trial court
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disrnissed the claim for quasi-contract (Count
rÐ. It also dismissed the contract claims
alleged in Counts I, II and III against Volvo.
No cross-appeal has been taken by plaintiff
from those dismissals. All the other claims
were submitted to the jury. The jury
returned a $3 million verdict for the plaintiff
against Volvo for tortious interference with
the contract (Count Ð, against Lastvagnar for
breach ofcontract (Cor¡nts I, If and IID and for
tortious interference (Count Ð, and against
Lycke for negligent misrepresentation (Cor¡nt
VID, but not for fraud (Count VÐ. Beijer
Industries, the parent of Beijer, Inc. was
charged only in Count I and none of the
damages awarded plaintiff were assessed

against Beijer Industries. Compensatory
damages were awarded plaintiff in the amount
of $1 million against Volvo, $1.8 million
against Lastvagnar and $200,000 against
Lycke.

On May 29, 1987 all defendants moved
u¡successfu-lly for judgment rlo.v. or, in the
alternative, for a new tria.l. A judgment was
entered on June 1, 1987 and an amended
judgment was entered on June 16, 1987 that
computed prejudgment interest in accordance
with Iowa law. Defendants appealed this
adverse judgrnent on June 26, L987.

DISCUSSION

Defendants raise a number of arguments.
Volvo and Lastvagrrar claim that plaintiff
lacked jurisdiction over them and that the
evidence does not support the verdict frnd.ing
them liable for tortious interference with
ptaintiffs contract; Lastvagrrar contends that
the issue of piercing the corporate veil should
have been decided by the trial court rather
than the jury, and tJrat, in any event, there
was insuffrcient evidence to submit this issue
to a jury; Lycke claims that he was
erroneously found liable for
misrepresentation; and, finally, all argue that
the damage award lacks a sound basis.
Analysis of these issues will be set forth in a
discussion of Counts I, [, il, V and VII of the
complaint.
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The frrst three counts charged defendant
Lastvagnar with breach of an ex¡press written,
an express oral, and an implied contract.
Plaintiffs success on these three counts is
evidenced by the $1.8 million verdict it
obtained against Lastvagnar, the (great
grand)parent of the now-defunct Beijer, Inc.,
the original contracting party. The predicate
for success on the express written contract
count (Count f) resulted from the trial cou¡t's
submitting to the jury the question of whether
the corporate veil between Beijer, Inc. and
Lastvagnar should be pierced.

[1] Lastvagnar's first contention is that
piercing the corporate veil, as an equitable
remedy, must be decided by the court and not
the jury, as occurred in the trial below. Such
is not the law. Granted, the relief is
equitable in nature, that is, irnposing the
remedy redresses a wrong by the expedient of
ignoring the legal frction that a corBoration's
existence is separate from that of its owner.
Yet Lastvagnar cites no case to support its
position and, in fact, the issue of corporate
disregard is generally submitted to the jury.
See, e.g., Walter E. Heller & Co. v. Video
I¡rnovations, Inc., 730 F.2d 50, 53 (2d
Cir.1984) (Iisting appropriate criteria for jury
to decide whether corporate veil should be
pierced); FMC Fin Corp. v. Murphree, 632
F.2d 413, 42I & n. 5 (5th Cir.1980) (collecting
cases); see generally Byrd v. Blue Ridge Rural
Elec. Coop., 356 U.S. 525,537,78 S.Ct. 893,
900, 2 L.Ed.2d 953 (1958) (jury resolution of
disputed question of fact in diversity cases
favored). Accordingly, submission of this
issue to the jury was not enor.

T\rrning to appellant's second argument,
that the evidence on the issue of piercing +60

the corporate veil was insufficient to go to the
jur¡r, we begin with several legal propositions.
A corporation is an entity that is created by
law and endowed with a separate and distinct
existence from that of its owners. Because a
principal pu4)ose for organizing a corporation
is to permit its owners to limit their liability,
there is a presumption of separateness
between a corporation and its owners, see,
e.g., Crown Cent. Petroleum v. Cosmopolitan
Shipping Co., 602 F.2d 474, 476 (2d Cir.1979),I

@ 2005 Thomson/West. No Ctatun to Orig. U.S. Govt. Wo

@

16div002075



844 F.2d 56
(Cite as: 844F.2d.56, *60)

which is entitled tb substantial weight.
Further, disregarding corporate separateness
as an equitable remedy is one that differs witJl
the circumstances of each case. See FMC Fin.
Corp., 632F.2d at 422.

Because the arguments in this d.iversity case
are made under New York law, we look to
that forum to see when a parent may be held
liable for the acts of its subsidiary. Control is
the key. The parent must exercise complete
domination "in respect to the transaction
attacked" so that the subsidiary had "at the
time" no separate will of its own, and such
domination must have been used to "comrnit
fraud or wrong" against plaintiff, which
proxirnately caused plainti-ffs i4jury.
Lowendahl v. Baltimore & Ohio R.R., 247
A.D. 144, L57,287 N.Y.S. 62 (lst Dept.), affd,
272 N.Y. 360,6 N.E.2d 56 (1936), quoted with
approva-l in Gorrill v. Icelandair/Flugleidir,
761 F-2d 847, 853 (2d Cir.1985). To satisfu the
control element, American Protein must have
demonstrated by a preponderance of the
evidence that Beijer, Inc. was controlled and
dominated by Lastvagnar with respect to its
contract for dried blood to such an extent that
it had no separate will of its own or, stated
another way, that Beijer, Inc. was a mere
instrumentality of its parent. To meet the
second element, plaintiff must show that
Beijer, Inc. was used by Lastvagnar to commit
a fraud or wrong that caused American
Protein unjustly to suffer a loss. See Williams
v. McAllister Bros., 534 F.zd 19, 2L (2d
Cir.1976).

l2l Factors indicating that a parent
corporation controls its subsidiary include lack
of normal corporate formality in the
subsidiary's existence, under-capitalization,
and personal use of the subsidiary's funds by
the parent or owner. See Walter E. Heller &
Co., 730 F.2d at 53. The record reveals that
none of these factors were present in the
instant case. Beijer, Inc. maintained its own
corporate and frnancial records, held
independent board meetings, and maintained
separate corporate offices. While concededly
Lastvagnar supplied its subsidiary with
working capital from time to tirne, there is no
evidence that Beijer, Inc. received such
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financing specifrcally for the d¡ied blood
project. Nor did Lastvagnar make use of
Beijer, Inc.'s corporate funds for its own
benefit.

The strongest piece of evidence to support
control was the existence of interlocking
di¡ectorates. This comrnonplace circumstance
of modern business does not furnish such proof
of control as will permit a court to pierce the
corporate veil. See Berger v. Columbia
Broadcasting Sys., 453 F.2d 991, 995 (5th Ctu.)
(subsidiary's board's being completely
comprised of employees of parent is
insufficient basis to pierce corporate veil), cert.
denied, 409 U.S. B4B, 93 S.Ct. 54, 34 L.Ed.2d
89 (1972). Beyond that, American Protein
presented no evidence to suggest that
Lastvagnar used Beijer, Inc. to commit a fraud
or wrong causing American Protein to suffer
an unjust loss. Without more reasons to
disregard corporate separateness than those
shown here, a subsidiarJr's default may not
cast its shadow of tiability on its parent.
Accordingly, we reverse the verdict against
Lastvagnar on Count I.

tr

t3l Lastvagnar's liability on Counts tr
(breach of express oral contract) and m
(breach of implied oral contract) was
predicated on the theory that Lycke
guaranteed to American Protein that
Beijerinvest would guarantee Beijer's
perfor:nance of the contract. Under Count II,
Lycke allegedly acted on behalf of
Beijerinvest. Under Count TTT, Beijerinvest's
knowledge of Lycke's action created an
implied contract without resort to an agency
theory. Overlooking the inherent logical
contradiction in *61 a frnding of liability on
both of these counts, the evidence was
insufficient to establish that Lycke made any
guarantee to American Protein A contrar¡r
conclusion cannot stand in light of the facts
that Lauridsen requested that Beijerinvest
guarantee Beijer, Inc.'s performance and that
Lycke inforrned him that no such guarantee
could be given. The verdict against
Lastvagnar on Counts II and III therefore is
also reversed.

(C) 2005 ThomsonÆVest. No Claim to Orig. U.S. Govt. Wo

16div002076



844 F.2d 56
(Cite as: 844F..Zd 56, *61)

m
We turn now to Count V, which alleged that
Volvo and Lastvagnar tortiously interfered
with American Protein's contract with Beijer.
The jury for¡ld such interference by both
parties and awarded plaintiff $1 million
against Volvo and, presumably, a portion of
the total $1.8 million verdict against
Lastvagnar. Before analyzing the merits of
this clairn, a threshold issue must be
considered. American Protein ¿rrgues that the
defendants are not entitled to raise this issue
on appeal because they failed to move for a
directed verdict at the close ofall the evidence
pursuant to Fed.R.Civ.P. 50(b).

A. Compliance With Fed.R.Civ.P. 50(b)

[4] Rule 50(b) provides "[w]henever a motion
for a di¡ected verdict made at the close of a]l
the evidence is denied or for any reason is not
granted, the court is deemed to have
submitted the action to the jury subject to a
later determination of the legal questions
raised by the motion." A motion for judgment
n.o.v. after the jury's verdict generally may be
made under this Rule only when a motion for
a directed veröct has been made at the close
of all the evidence and before the case is sent
to the jury. See Fed.R.Civ.P. 50(b) advisory
committee's note. One of the main reasons
for the rule, of course, is to gtve the
nonmoving party notice of defects in its proof
so that it can cure the defrciencies before the
case is submitted.

It is undisputed on this record that
defenda¡rts made an appropriate motion for a
directed verdict of dismissal at the close of the
plaintiffs evidence on the same grounds as
those later asserted in their judgment n.o.v.
motion, including t,he tortious interference
ground. After plaintiff rested and defendants
made the motion to disrniss, the trial judge
reserved decision Later, it ruled on the
rnotion at the close of all the evidence,
specifically denying the motion with regard to
the tortious interference claim. When
defendants made the judgment n.o.v. motion
the ex¡rerierrced district judge stated to
defendants' counsel that he "thought" they
had "preserved [theirl right" to make the
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postjudgment motion, despite their failure to
renew thei¡ motion for a directed verdict at
the close of all the evidence.

[5] Professor Moore's treatise observes that a
postjudgment motion as a general rule may be
made even when the moving party has failed
to renew a directed verdict motion at the close
of all the evidence provided two criteria are
met: the triat court indicates it is not
necessary to move in order to preserve the
right, and the nonmoving party's evidence
following the unrenewed motion was "brief
and inconsequential." See 5A J. Moore & J.
Lucas, Moore's Federal Practice Í 50.08 (2d
ed. 1987). In Ebker v. Tan Jay Int'I, Ltd., 739
F.2d 812 (2d Cir.1984), we adopted Professor
Moore's first criterion, but reformulated his
second one. Instead of evaluating whether
evidence subsequent to the u¡renewed motion
was "brief and incorrsequential," the trial
court should determine whether the
nonmoving party could reasonably believe it
was safe to rest on its oars. Or, as we put it
in Ebker, whether the party having notice of a
motion directed against the suffrciency of its
proof could reasonably believe in light of the
proof following the r¡r¡renewed motion that it
need do nothing further to be free from the
risk of judgment n.o.v. Id. at 823-24; see Best
Brands Beverage, Inc. v. Falstaff Brewing
Corp., 842 F.2d 578, 587 n. 3 (2d Ctu.1987).
Although in Ebker the nonmoving party did
not object to the district court's entertaining
the postverdict motion, while here cou¡sel for
American Protein vigorously disputed the
propriety of the trial court's entertaining
defendants' postverdict *62 judgment no.v.
motion, we believe Ebker's approach
appropriate. Since the grounds of the motion
were the 6ame as those spelled out in the
unrenewed motion for a directed verdict,
plaintiff is not prejudiced here by defendants'
failwe to renew at the close of all the
evidence. Ebker, 739 F.2d atB24.

Drawing from the trial court's comments, it
is plain that the fi¡st criterion was met. The
Ebker approach is particularly appropriate
here since the motion for a directed verdict at
the end of the plaintiffs case was not denied
until the end ofall the evidence. It would be
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a pointless formality to require a defendant at
that point to renew the motion. We think the
second criteria as amended by Ebker has also
been satisfred. American Protein had notice
after it rested that defendants believed its
proof on the tortious interference count
deficient. Detailed arguments on appellants'
motion at the close of plaintiffs case were
entertained and decision was reserved by the
trial court. Defendants' evidence in no way
strengthened plaintiffs case. More
importantly, American Protein claimed
neither that it would have nor that it could
have presented any additional evidence to
compensate for deficiencies in its proof. As a
consequence, defendants' right to make a
postjudgment motion was preserved.

B. Merits of Jurisdiction/Tortious Interference

1. Jurisdiction: Having hu¡dled the
procedural obstacle, we now turn to the
substance of the jurisdictioiltortious
interference issue. We consider jurisdiction
first. Jurisdiction over Volvo must be
established by American Protein by a
preponderance of the evidence. In this
diversity case New York provides the
applicable law. Arrowsmith v. United Press
Int'I, 320 F.2d 219, 223 (2d Cir.1963) (en

banc). Jurisdiction apparently was based on
N.Y.Civ.Prac. L. & R. 302(aX2) (McKinney
L972), which provides that a New York court
may exercise jurisd.iction over ¿uly
nondomiciliary who in person or through an
agent "commits a tortious act within the
state." The jury found that Volvo committed
a tortious act within New York when its two
executives attended the October Beijer, úrc.
Board of Directors meeting in New York City
and at that meeting ordered its subsidia4y to
"wind down" its affairs. Beijer, Inc. then
breached the contract with plaintiff, allegedly
with Volvo's approval, constituting a tortious
interference by Volvo and Lastvagrrar with
performance of Beijer, Inc.'s contract with
Anerican Protein. Jurisdiction is thus
intertwined with the merits of Volvo's
Iiability. See United States v. Montreal Ttust
Co., 358 F.zd 239, 242 (2d Cir.), cert. denied,
384 U.S. 919,86 S.Ct. 1366, 16 L.Ed.2d 440
(1966). Volvo argues that its executives who
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were also Beijer, Inc. directors were merely
performing their duties as corporate
frduciaries and that their actions were
justified under New York law.

These contentions frame two issues: (1) did
the decision of the Volvo executives to "wind
down" the affairs of Beijer, Inc. constitute
tortious interference with American Þotein's
contract, and (2) if so, are the actions of these
executives attributable to Volvo or did they
act solely in their capacities as directors of
Beijer, Inc.? Since, as will appe¿rr, we
conclude that no tortious interference
occurred, we need not consider the somewhat
metaphysical question of whether a person
serving as director of both a subsidiary and a
parent corporation can subject the parent to
liability by voting at a meeting of the
subsidiara's board.

[6] 2. Tortious Interference: T\¡rning to the
merits of the tortious interference claim, we
must apply New York confl.icts law in this
diversity action, see Klaxon Co. v. Stentor
Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct.
L020, l02I-22, 85 L.Ed. L477 (1941), which
holds that the law of the forum with the most
paramount interest in the application of its
law should be selected, see Krrieriemen v.
Bache Halsey Stuart Shields hc.,'14 A.D.2d
290, 293,427 N.Y.S.2d 10 (lst Dep't), appeal
dismissed, 50 N.Y.2d L02t, 431N.Y.S.2d 812,
410 N.E.2d 745 (1980). This forum clearly is
New York, as the acts constituting the alleged
tort occurred in New York and a New York
corporation @eijer, Inc.) was *63 irnplicated.
Accordingly, the trial court properly applied
New York law to the tortious irrterference
claim.

The law of New York provides an applicable
rule when a possible conflict arises between a
director's duty to honor corporate contractual
obligations and simultaneously to protect the
stockholders'best interests. In such an event,
directors of parent companies are released
from liability for the contract's dishonor when
it results from an effort to protect
stockholders, absent a malicious motive.
Felsen v. SoI Cafe Mfg. Corp., 24 N.Y.2d 682,
686, 301 N.Y.S.2d 610,249 N.E.zd 459 (1969).
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In Felsen the New York Court of Appeals--
reversing a judgment on a claim si¡nilar to the
instant one--explained that the plaintiff could
not recover u¡less it established that the
defendant's actions were "motivated by malice
toward the plaintiff rather than by the
preservation of its own economic interest...."
Id. at 686-87, 301 N.Y.S.2d 610, 249 N.E.2d
459. In adopting that proposition, the court
continued, an individual with an economic
stake in the business of another may interfere
with a contract that the other business has
with a third person if the pur¡rose is to protect
the individual's own stake. In other words,
terminating a corporate contract in
furtherance of an equaìIy important right to
act in its own economic interests justifies what
would otherwise be actionable. Id. at 687, 301
N.Y.S.2d 6L0, 249 N.E.2d 459.

[7] There is no evidence on the record before
us of malice toward American Protein on the
part of either Volvo or Lastvagrar. Plaintitr
failed to establish a prima facie case of
tortious interference with contractua-l
relations because the evidence showed only
that Volvo executives on the board of Beijer,
Inc. endorsed terminating Beijer, Inc.'s
contract with plaintiff for the legitimate
busi¡ress reason that it was losilg money.
Consequently, the verdicts against Volvo and
Lastvagnar for tortious interference with a
contractual relationship under Count V of
plaintiffs complaint must fail as a matter of
law. Those verdicts are reversed.

IV

We consider frnally Counts VI and VII of the
complaint, which charged Lycke with fraud
and negligent misrepresentation. The jury
exonerated Lycke of fraud, but awarded
American Protein $200,000 for negligent
misrepresentation-

Here the alleged misrepresentations
submitted for the july's assessment by the
trial court--u¡fortunately not in interrogatory
forrn--were as follows:

(1) Beijer, Inc. was a division of a worldwide
network of companies oPerated bY

Beijerinvest and that Beijerinvest funded
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the projects undertaken by these companies;
(2) Beijerìnvest intended to fu¡rd the project
and to insure Beijer, Inc. satisfred its
obligations under the blood products
contract;
(3) Beijer, Inc. had wide ex¡rerience in
marketing food products;
(4) Beijer, Inc. would be able to market all of
American Protein's projected output under
the blood products contract for three years;
and
(5) Beijerinvest's other food companies in
Sweden could alone absorb one-thi¡d of
American Protein's projected output under
the blood products contract.

[8] Under New York conflicts law, a court
must apply the substantive tort law of the
state having the most significant relationship
with the occurrence and with the parties.
Babcock v. Jackson, 12 N.Y.2d 473, 482,240
N.Y.S.2d 743, I9t N.E.2d 279 (1963); see

Machleder v. Diaz, 801 F.2d 46, 51 (2d
Cir.1986), cert. denied, --- U.S. ----, 107 S.Ct.
1294, 94 L.Ed.2d 150 (1987). Given that
Lycke is president of a New York corporation
and that m¿rny of the alleged
rnisrepresentations originated in New York,
we conclude that New York law applies. The
law of negligent misrepresentation, as

enunciated in New York, recognizes that
"generally there is no liability for words
negligently spoken" but that "there is an
exception when the parties' relationship
suggests a closer degree of trust and reliance
than that of the ordinary buyer and seller."
Coolite Corp. *64 v. American Cyanamid Co.,
52 A.D.2d 486, 384 N.Y.S.2d 808, 811 (1st
Dep't 1976). The speaker must be "bound by
some relation of duty, arising out of contract
or otherwise." Wltite v. Guarente, 43 N.Y.2d
356, 363, 401 N.Y.S.2d 474, 478,372 N.E.2d
315, 319 (1977). See Mallis v. Bankers Tlust
Co., 615 F.2d 68, 81-82 (2d Cir.1980), cert.
denied, 449 U.S. 11"23, 101 S.Ct. 938, 67
L.Ed.2d 109 (1981). If in the course of
contract negotiatioru an employee of one party
makes a fraudulent misrepresentation, of
course a fraud clairn is available, but here the
jury rejected APC's fraud claim. In the
absence of fraud and in the absence of a
special relationship $ving rise to a duty, it is
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up to the party hearing words he deems
important to make them part of the contract.

[9] Even assuming that the statements set
out above were negligently spoken, no cause of
action exists under the facts of the i¡stant
case. APC fails to allege that there was a
special relationship between it and Beijer, I:nc.

before the contract was signed. Rather, APC
took the risk that all contracting parties face:
that the other party to the contract might end
up in bankruptcy. Since APC alleges nothing
more than ordinar¡r arm's length negotiations,
its negligent misrepresentation claim fails as
a matter of law. Accordingly, the jury award
on Count VII of the complaint must be
reversed.

Finally, our resolution of the counts above
obviates the need for addressing appellants'
argument that the jury's overall damage
award was inconsistent.

CONCLUSION

In sum, the verdict against Lastvagnar on
Count I on a theory of piercing the corporate
veil, and on Counts tr and TTT is reversed. The
verdict against Volvo and Lastvagnar for
tortious interference with plainti-ffs contract
with Beijer, Inc. under Count V is reversed.
The verdict against Lycke for negligent
rnisrepresentation under Count VII is also
reversed.

Judgment reversed.

844 F.2d 56, 10 Fed.R.Serv.3d 1165

END OF DOCUMENT
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Supreme Court, Appellate Divisioq Second
Department, New York.

ATKINS NUTRIIIONALS,INC., et al.,
Respondents-APPeIIants'

v.
ERNST & YOUNG, LLP, ApPeIIant-

ResPondent,
Cap Gemini Ernst & Young U.S', LLC,

Appellant.

Jan 21,2003.

Customer brought contract action against
accounting firm, its successor in interest, and
overseer of irnplementation of computer
accounting system for distribution center. The
Supreme Court, Su-ffolk County, Costello, J.,
denied accounting furn's motion to dismiss.
On appeal, the Supreme Court, Appellate
Division, hetd that: (1) New York law would
not recognize cause of action to recover
damages for professional malpractice by
computer consultants; (2) frduciary
relationship would not exist between customer
and accounting firm; and (3) customer failed to
state consequential damages claim.

AfFrrmed as modifred.

West Headnotes

lllNegligence 32I
272k32L
New York law would not recognize cause of
action to recover damages for professional
malpractice by computer consultants.

[2] Accountants I
114k9
Fiduciary relationship would not exist
between customer and accounting frrm which
provided customer with computer consulting
system, although accounting firm performed
personal accounting services for a principal of
customer, where the parties had a
conventional business relationship regarding
the computer cornulting services.

[3]Accountants 9
114k9

Page 2

Computer consulting services customer could
not recover damages for negligent
misrepresentation against accounting frrm
which provided the services, absent a special
relationship distinct from and independent of
the consulting contract.

[4] Torts L2

379kr2
Simple breach of contract is not to be
considered a tort unless a legal duty
independent of the contract itself has been
violated.

[5J Damages 22
Lt5k22

[5]Damages 23
115k23
Customer of computer consulting service
failed to state consequential damages for
alleged breach of contract against service,
absent allegations that those damages were
the natural and probable consequence of the
breach and were contemplated at the time the
contract was executed.

[6] Damages 22
tlStû,z

[6] Damages 23
115k23
To recover consequential damages on contract
claim, the plaintiffs were required to plead
that those damages were the natu¡al and
probable consequences ofthe breach, and were
contemplated at the time the contract was
executed.

[7] Fraud 32
184k32
To support customer's fraudulent
misrepresentation claims against overseer of
implementation of computerized accounting
system for distribution center, alleged
fraudulent representations must have been
designed to induce customer to enter into
overseer contract; the alleged fraudulent
representations related to overseer's intention
to perform its obligations under the contract.

@

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

16div002082



754 N.Y.S.2d 320
(Cite as:3014.D.2d 547, 754 N.Y.S.2d 320, **321)

**321 Mayer Brown Rowe & Maw, New
York, N.Y. (Hector Gonzalez, Sanford I.
Weisburst, Dennis P. Orr, and Bn¡ce M.
Cormier of counsel), for appellant-respondent.

Winston & Strawn, New York, N.Y. (Robeft
S. Fischler, Michael Rasnick, and Alexis A.
LurSr ofcounsel), for appellant.

Ruski¡r Moscou Faltischek, P.C., Uniondale,
N.Y. (Lauren M. Gray and Mark S.

Mulholland of counsel), for respondents-
appellants.

NANCY E. SMITH, J.P., CORNELruS J.
O'BREN, GABREL M. KRAUSMAN and
REINALDO E. RTVÐRA, JJ.

*547 In an action, inter alia, to recover
damages for breach ofcontract, the defendant
Ernst & Youlg, LLP, appeals, as lirnited by
its brief, from so much of an order of the
Supreme Court, Su,ffolk County (Costello, J.),
dated December 17, 2001, as denied those
branches of its motion pursuant to CPLR
3016(b) and CPLR 3211(aX7) which were to
dismiss the plaintiffs' second, fifth, and sixth
causes of action insofar as asserted against it
and so much of the third cause of action as

sought consequential damages, the defendant
Cap C'€mini Errut & Young U.S., LLC,
separately appeals, as li¡nited by its brief,
frorn so much of the same order as denied
those branches of its motion pursuant to CPLR
3016(b) and CPLR 3211(aX7) which were to
dismiss so much of the plaintiffs' fou¡th cause
of action as sought consequential damages,
and the sixth cause of action insofar as
asserted against it, and the plaintiffs cross-
appeal from so much of the same order as
granted that branch of the motion of the
defendant Ernst & Yourg, LLP, which was to
dismiss the fi¡st cause of action pursuant to
CPLR 3211(aX7).

ORDERED that the order is modif,red by (1)

deleting the provision thereof denying those
branches of the motion of the defendant Ernst
& Young, LLP, which were to dismiss the
second cause of action, the fi,fth cause of
action, so much of the third *548 cause of
action as sought consequential damages, and
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so much of the sixth cause of action as sought,
punitive damages, and substituting therefor a
provision gtanting those branches of the
motion, and (2) deleting the provision thereof
denying those branches of the motion of tÀe
defendant Cap Gemini Ernst & Young U.S.,
LLC, which were to dismiss the fourth cause of
action insofar as it sought consequential
damages and the sixth cause of action insofar
as asserted against it and substituting
therefore a provision gfanting those branches
of the motion; as so modifred, the order is
affrrmed insofa¡ as appealed and cros6-
appealed from, with one bill of costs to Cap
C'€mini Ernst & Young U.S., LLC, payable by
the plaintiffs.

The plaintiff Atkins Nutritionals, Inc.
(hereinafter Atkirs), entered into ¿uì.

agreement with the accoulting firm Errrst &
Young, LLP (hereinafter E & Ð, in which E &
Y was to assist Atkins in selecting a computer
accounting systern for its new distribution
center. In April 2000, E & Y recommended
that Atkins acquire a computer software
system called Cayenta. In May 2000 E & Y
sold its consulting services component to Cap
G€mini, S.4., and acquired shares in the new
entity Cap Gemini Ernst & Young U.S., LLC
(hereinafter CGEY).

In June 2000 E & Y recom¡nended that
Atkins engage CGEY to oversee
implementation of the Cayenta system.
Atkins and CGEY entered into such an
agreement in August 2000. Afber numerous
problems with the Cayenta system, Atkins
and its majority shareholder Dr. Robert
Atkins commenced this action against E & Y
and CGEY.

[1][2] The Supreme Court properly dismissed
the flrrst cause of action asserted **322 against
E & Y, as it alleged a clai¡n to recover
dannages for malpractice in the selection and
irnplementation of a computer system. E & Y
was acting as a computer consultant, and the
courts of this state do not recognize a cause of
action to recover damages for professional
malpractice by computer consultants (see

Richard A. Rosenblatt & Co. v. Davidge Data
Sys. Corp., 295 A.D.2d 168, 743 N.Y.S.2d 471).

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

(Ð

16div002083



754 N.Y.S.2d 320
(Cite as: 301 A.D.zd 647,*548, 754 N.Y.S.2d 320, **322)

Even though E & Y is an accountir¡g firm, it
had a conventional business relationship with
Atkins with respect to the computer
consulting services which did not create a
fiduciary relationship independent of the
contract (see RKB Enters. v. Ernst & Young,
182 A.D.2d 97L, 582 N.Y.S.2d 814). The fact
that E & Y performed personal accounting
services for Dr. Atkins did not give rise to a
frduciary relationship with Atkins, the
corporate entity.

[3][4] The lack of a special relationship
distinct from and independent of the contract
also precludes the second cause of action
against E & Y to recover damages for
negligent misrepresentation *549 (see WTT
Holding Corp. v. Klein, 282 

^.D.zd 
527, 724

N.Y.S.2d 66; Andres v. LeRoy Adventures,
201 A.D.2d 262, 607 N.Y.S.2d 261; RKB
Enters. v. Ernst & Youlg, supra; cf.
Kimmell v. Schaefer, 89 N.Y.2d 257, 652
N.Y.S.2d 715,675 N.E.2d 450). "It is a well-
established principle that a simple breach of
contract is not to be considered a tort unfess a
legal duty independent of the contract itself
has been violated" (Clark-Fitzpatrick, Inc. v.
Long Is. R.R. Co., 70 N.Y.2d 382, 389, 521
N.Y.S.2d 653, 516 N.E.2d 190). Similarly, an
arms-length business relationship does not
give rise to a frduciary duty. Therefore, the
fifth cause of action sounding in breach of a
frduciary duty asserted against E & Y shoul.d
have been dismissed (see WII Holding Corp.
v. Klein, supra).

t5lt6l E & Y and CGEY argue that the
breach of contract causes of action should be
dismissed insofar as the plaintiffs seek
consequential damages. In order to recover
consequential damages, the plaintiffs were
required to plead that those damages were the
natural and probable corrsequences of the
breach, and were contemplated at the tirne the
contract was executed (see Kenford Co. v.
County of Erie, 73 N.Y.zd 312, 540 N.Y.S.2d
1,537 N.E.2d 176; Rose Lee Mfg. v. Chemical
Bank, 186 A.D.2d 548, 588 N.Y.S.2d 408). As
the complaint failed to allege that those
damages were within the contemplation of the
parties at the tirne the contract was executed,
the clai¡n for consequential damages should be
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dismissed. Moreover, CGEY's contract with
Atkins lirnited its liability to the fees paid to
it, and the contract should be enforced
according to its terms (see Sommer v. Federal
Signal Corp., 79 N.Y.2d 540, 583 N.Y.S.2d
957, 593 N.E.2d 1365; Peluso v. Tauscher
Cronacher Professional Engrs., 270 A.D.zd
325,704 N.Y.S.2d 289).

[7] The sixth cause of action to recover
damages for fuaud should also have been
dismissed iruofar as it was asserted against
CGEY. The claimed fraudulent
representations related to CGEY's intention to
perform its obligations under the contract and
were not designed to induce Atkins to enter
into that contract. Therefore, Atkins cannot
maintain both a fraud and breach of contract
cause of action against CGEY (see WTf
Holding Corp. v. Klein, supra; Gordon v. Dino
De Lau¡entiis Corp., 141 A.D.2d 435, 529
N.Y.S.2d 777).

The Supreme Court properly denied that
branch of the motion of E & Y which was to
dismiss the sixth cause of action to recover
damages for fraud insofar as asserted against
it, as the allegations in the complaint
suffrciently state a cause of action +*323 for
Í?aud in the inducement (see WTI Holding
Corp. v. Klein, supra; RKB Enters. v. Ernst
& Young, supra). flowever, the claim for
punitive damages should have been dismissed,
as the plaintiffs failed to allege facts su-ffrcient
to demonstrate that the conduct of E & Y rose
to the level of moral culpability which must be
reached to support a clairn for punitive
damages (see *550 Rose Lee Mfg. v. Chemical
Bank, supra; RIIB Enters. v. Ernst & Young,
supra).

301 A.D.2d 547, 754 N.Y.S.2d 320, 2003
N.Y. Slip Op. 10388

END OF DOCUMENT
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Assignee of participating bank brought
action against lead lender for rescission of
participation agreement. The Unitecl States
District Court for the Southern District of New
York, Robert J. Ward, J., 819 F.Supp. L282,
granted motions for summary judgment in
part and, 850 F.Supp. 1199, entered judgment
for lead ba¡k. Assignee of participating bank
appealed. The Court of Appeals, Jacobs,
Circuit Judge, held that: (1) uncler New York
Iaw, assigament tra¡rsfened tort claims
arising from contract as well as contractual
interests, but (2) lead bank had no duty to
disclose facts surrounding delay and
regrrlatory approval of borrower's
condominium conversion plan-

A-ffirmed.

West Headnotes

[1] Assignments 73
38k73

[1] Assignments 90
38k90
Participating bank's assignment of loan
participation agreement to its parent included
related tort claims so that parent had standing
to seek rescission; language of assigrrment
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tra¡sferred aII "rights, title and interest" in
the participation agreement, and in the
participating bank's participation in the loan.

[2]Assignments 31
38k31

[2] Assignments 73
38k73
Under New York law, assigrrment of right to
assert contract claims does not automatically
entail right to assert tort claims arising from
that contract; however, New York law does
not require specific boilerplate language to
accomplish transfer of causes of action
sounding in tort, and any acts or words are
su,fücient which show intention of transferring
chose in action to the assignee.

[3] Fraud 3
184k3

[3] Fraud 17
184k17
To prove cornmon law fraud under New York
law, plainti-ff must show that defendant made
rnaterial false representation, that defendant
intended to defraud plaintiff thereby, that
plaintiff reasonably relied upon
representation, and that plaintiff suffered
damage as result of such reliance; in addition,
to establish fraudulent concealment, plaintiff
must also prove that defendant had duty to
disclose material information.

[4] Fraud 58(1)
184k58(1)
Under New York law, each element of fraud
claim must be shown by clear and convincing
evidence.

[5] Contracts 94(8)
95k94(8)
Lead lender had no duty to disclose to
participating bank state Attorney General's
objections to borrower's condominium
conversion plan; objections took relatively
littte time to resolve, bore no refl.ection on
borrower, and, therefore, were not material,
and participation agreement expressly
absolved lead bank of any duty to provide
information relevant to independent credit
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analysis and funding decision.

[6lContracts 94(2)
95k94(2)
State Attorney General's objections to
borrower's condominium conversion plan were
not "material" to participating bank's decision
to join in loan agreement, for pur¡loses of
determining whether lead ba¡k's failure to
disclose such objectioru warranted rescission
of participation agreement, where such
objections were resolved in relatively short
period of time and did not reflect on
borrower's character or capacity.

[7] Fraud L7
184k17
In business negotiations, afñrmative duty to
disclose materia-l information may arise from
need to complete or clari-fu one party's partial
or ambiguous statement or from fiduciar¡r or
confi dential relationship between the parties.

[8] Fraud t7
184k17
Disclosr¡re obìigations may be modified by
contract.

[9]Contracts 94(8)
95k94(8)
Lead bank did not have such superior
knowledge of facts surrounding regrrlatory
delay in approval of borrower's condominium
conversion plan as would have created duty to
disclose the issue to participating bank, absent
showing that lead bank knew that
participating bank acted in reliance on
mistaken knowledge regarding the issue or
that lead bank a-Iso deemed iszue critical to its
investment decision-

[10] Contracts 94(5)
95k94(5)
Participating bank could not have reasonably
relied on lead bank to disclose facts
surrounding incremental delay in regulatory
approvals for borrower's condominium
conversion plan, where prospect of such delay
was a known and disclosed risk and
information regarding status of conversion
plan was readily accessible to any interested
party who cared to make inquiries;
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accordingly, nondisclosure did not amount to
fraudulent concealment warranting rescission
of the participation agreement.

[11] Fraud 13(3)
184k13(3)
Under New York law, plaintiff may not
recover for negligent misrepresentation absent
special relationship of trust or con-{idence
between the parties.

[12] Banks and Banking 100
52k100
Generally, banking relationships are not
viewed as special relationships giving rise to
heightened duty ofcare

[13] Banks and Banking 100
52kl00
No such special relationship existed between
lead bank and participating bank with regard
to loan participation agreement as would have
given rise to heightened duty of care and
subjected lead bank to liability for negligent
misrepresentation, where banks engaged in
arm's length negotiations and participation
agreernent explicitly disclaimed any reliance
by participating bank on lead bank's
information regardilg its credit analysis and
funding decision

*147 John K. Carroll, New York City
(Joseph H. Levie, Mark Holland, Donald E.
Griffith, Shannon R. Clark, Rogers & Wells, of
counsel), for plaintiff-appellant-cross-appellee.

James A. Moss, New York City (Darlene
Fairman, Jonathan S. Lawlor, Herrick,
Feinstein, of counsel), for defendant-appellee-
cross-appellant.

Before: WA-LKER, JACOBS, and
CAIABRESI, Circuit Judges.

JACOBS, Circuit Judge:

In 1988, Maryland National Bank ("1VO{8")

frnanced a real estate venture for the
conversion of several New York City
apartment buildings to cooperative or
condominium ownership, and sold
participations in that $35 million mortgage
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loan to other banks. A $10 million
participation was sold to BAII Banking
Corporation ("BAII"), an American subsidiary
of Banque Arabe et Internationale
D'Investissement ("Banque Arabe"). Banque
Arabe, as transferee from BAII, asserts
(among other things) that MNB fraudulently
failed to disclose that the developer was
experiencing a regrrlatory delay in obtaining
necessarJ¡ approvals for the conversions at the
time Banque Arabe made its funding decision
On a motion for summary judgment, the
United States District Court for the Southern
District of New York (Ward, J.) dismissed
Banque Arabe's clairn for negligent
rnisrepresentation, among others. We affirm
the dismissal of the negligent
misrepresentation claim. Following a bench
tria-l on the sole remaining count-coûtmon law
fraud--Judge Ward determined that Banque
Arabe lacked standing as a transferee to
assert the fraud claim and that, in any event,
Banque Arabe failed to prove scienter or
fraudulent intent. Judgrnent was entered
disrnissing the complaint. We affrrm the
dismissal of the fraud clairn and the judgment;
+148 however, we do so on the somewhat
different ground that, as a matter of law,
MNB had no duty under the terms of Banque
Arabe's participation to disclose the current
regulatory status of the conversions, and that
Banque Arabe could not have relied
reasonably on MNB for readily available
information concerning a disclosed regrrlatory
risk.

I. Background

A detailed account of the events and
transactions in this case is set forth in Judge
Ward's opinion granting in parb and denying
in part MNB's motion for sumrnary judgment,
Banque Arabe et Internationale
D'Investissement v. Maryland Nat'l Bank, 819
F.Supp. 1282 (S.D.N.Y.1993) (Banque Arabe I
), and in Judge Ward's opinion granting
judgment in favor of MNB, Banque Arabe et
Internationale D'[rvestissement v. Maryland
Nat'l Bank, 850 F.Supp. 1199 (S.D.N.Y.1994)

@anque Arabe tr ). We iterate only those
facts that bear upon and are necessar¡r to
resolve the issues raised on appeal.
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On June 23, 1988, MNB extended L
mortgage loan in the principal amount of $35
million to eight real estate partnerships
owned and controlled by Robert K. Marceca
(the "Marceca Loan"). The loans were
secured by mortgages on eight rent-controlled
or rent-stabilized apartment buildings in New
York City (the "Marceca Properties"). The
proceeds of the loans were to be used to
refinance, renovate and convert the buildings
to cooperative or condominium ownership.
After packaging the loans, MNB arranged the
sale of four participation interests, totalling
$25 million, to other unafFrliated banks. The
fourth and last participation agreement, in the
principal amount of $10 million, was sold on
September 29, 1988 to BAII, which was then
Banque Arabe's American subsidiary (the
" Participation Agreement ").

MNB had frrst approached BAII concerning
the Marceca Loan in May 1988. The following
month, as part of the ensuing arm's length
negotiations, MNB gave BAII a projected loan
repayment schedule prepared by Marceca.
Both parties understood that the projected
principal payments were to be funded out of
the proceeds of converting the Marceca
Properties to cooperative or condominium
ownership. In addition, BArI was aware that
the repayment schedule was based on a
number of assumptions, including: (a) that the
first projected repayment allocable to each
building would be made at the tirne of the
closing of the conversion of the building to
either cooperative or condominium ownership;
and (b) that the closing of the conversion of
each building would occur approximately 90
days after an offering plan for the conversion
was accepted for filing by New York State's
Department of Law ("Department of Law").
tFNl]

FNl. The Department of Law for the State of New

York is the division of the Attorney General's

Office responsible for regulating New York's real

estate market, including the conversion of
properties to cooperative ownership.

In Jtue and July, BAII conducted its own
due diligence and credit analysis of the
Marceca Loan. Offrcers of BAII reviewed
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documents provided by MNB, conducted
nrunerous conversations with MNB, and met
individually with Marceca. After completing
its due diligence on or about July 13, BAII
decided to purchase the $10 million
participation interest and so advised MNB.
As a condition to its participation, however,
BAII required that the Marceca Loan be
"cross-collateraÌized" such that the proceeds
from the sale of each aparbrnent in any
building would be applied fractionally to all of
the eight partnerships. The cross-
collateralization negotiations lasted nearly
two months. At no time during its due
diligence investigation or subsequent
negotiations did BAII request any information
or documents from MNB, Ma¡ceca or the
Department of Law concerning the progress in
obtaining reguìatory approvals for converting
the Ma¡ceca Properties.

No apartment build.ing may be converted to
cooperative ownership in New York State
until the conversion plan has been accepted
for filing by the Departrnent of Law. As
detailed in the district court opinions, the
conversion occurs in several steps. First, the
sponsor subrnits a draft proposal, refened to
as a "red herring," to which the Department of
Law must respond within six months. The
Departrnent of Law can accept +149 it in the
form proposed, reject it outright, or issue a
defrciency letter and allow the sponsor an
opportunity to cure. Once the Department of
Law determines that the conversion plan frrlly
and fairly discloses the nature of the
transaction and satisfies other regulatory and
statutory requirements, the sponsor is notified
tJlat the plan will be accepted upon submission
of the frnal corrected version" called a "black
book". The conversion plan does not become
frnal, however, until a desigrrated percentage
of a building's occupantõ enter into
subscription agreements to acquire their
apartments. Once that percentage is
achieved, the sponsor frles an amendment
with the Department of Law, the conversion is
declared effective, and the closing on the
conversion may then take place. After the
conversion plan is accepted, a minimum of 90
days typically elapses before the closing.
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At the time the Marceca Loan closed on
June 23, 1988, Marceca had submitted red
herrings for two of the eight properties. As of
July 13, the date BAII completed its due
diligence, the regulatory status of the Marceca
Properties was unchanged. On August 9,
however, the Department of Law issued a
deficiency letter informing Marceca that,
because the mortgage agreement afforded
MNB the right to approve the terms of the
conversion plan, MNB was deemed a "co-
sponsor" and should have been identified as
such in the red herring's disclosure of
sponsorship. This deficiency is referred to
hereinafter as "the co-sponsorship issue".
Marceca informed MNB of the co-sponsorship
issue soon thereafter. On August 18, MNB
wrote to the Deparbment of Law explaining
that MNB wa6 a lender and was not actively
involved with the conversion of the Marceca
Properties. In mid-September, Marceca
informed MNB that the Department of Law
would be considering the co-sponsorship iszue
at a hearing scheduled for September 22 and
that Marceca ex¡lected the issue to be resolved
quickly. The co-sponsorship issue, however,
remained unresolved until January 1989,
when MNB agreed to modifii the loan
documents to elirninate the offending term of
the mortgage.

On September 29, 1988, BAII executed the
Participation Agreement comrnitting it to
purchase $10 million of the Marceca Loan-
The Participation Agreement specifically
add¡essed issues of disclosure and due
diligence:

The Participant IBAII] acknowledges that it
has reviewed all such relevant documents
and financial statements as it deemed
appropriate or necessarJr at the time and has
had access to all of the records of the
Borrowers and of the Lender IMNBI it
wished to have, and an opportunity to make
such inquiry of the Lender as to the
Borrowers'financial conditions and as to the
arrangements between the Bonowers and
the Lender, and, has, in fact, made inquiry
of the Lender in connection therewith to the
extent the Participant felt such inquiry
necessary or appropriate.

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002089



57 F.3¿1 146
(Cite as: 57 F.3d 146, *149)

The Particin*...LJ*;*" that it has,
independently and without reliance upon tJre
Lender and based on such documents and
information as the Participant has deemed
appropriate or necessarJ¡, made its own
credit analysis and decision to enter into this
ParticipationAgreement. The Par0icipant
acknowledges that it has not relied upon any
investigation performed by the Lender or
upon any financial summâries, or credit
memoranda or appraisals prepared by or on
behalf of the Lender.... The Participant
further acknowledges that it vrill,
independently and without relia¡rce upon the
Lender and based on such documents and
information as the Participant shall deem
appropriate or necessarJr at the tirne,
continue to make its own credit decisions in
taking or not taking action under the
Participation Agreement.

Paras. 1.2 and 5.3 (emphasis added). The
Participation Agreement became effective on
October 3, 1988 when BAII transferred $10
millionto MNB.

Between Banque Arabe's completion of its
due diligence review on July 13 and the
October 3 transfer of the $10 million, BAII
sought no information from ¿uryone about the
status of the proposed conversions. On the
other hand, neither MNB nor Marceca
volunteered information to Banque Arabe
about the co-sponsorship issue or delays in
obtaining the necessar¡l regulatory approvals.
On +150 August 24, however, MNB sent a
revised status report (dated August 17) to
those participants who had already funded tlre
project, reporting that the Department of Law
had been provided with new sponsor and
refrnancing information. The district cou¡t
found that, tf BAII had contacted the
Department of Law to inquire about the status
of tJ e Marceca Properties, BAII would have
been: (1) advised whether red herrings had
been submitted to the Department of Law; (2)
advised whether submitted red herrings had
been accepted or rejected; and upon request,
(3) provided with copies of red herrings
submitted, all revisions and supporting
documentation, and any deficiency letters and
other conespondence between the Department
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ofLaw and the borrowers

On November 1-0, 1988, MNB sent BAII an
updated repayment schedule for the Marceca
Loan, reflecting a four month delay in the
principal payments. The November 10 letter
attributed the delay to the fact that the
Department of Law "failed to complete its
review of the Red Herring Offering Plan ... in
the statutorily required period of time (six
months)." MNB did not tell BAII the reason
for the delay, or mention the co-sponsorship
issue by rurme, until January 19, 1989, when
MNB sent BAII and the other participants a
memorandum announcing that the issue had
been resolved.

The New York City real estate market
underwent a severe battering during the year
1989. As required by the Participation
Agreement, BAII received monthì.y interest
payments from October 3, 1988 to December
31, 1989. However, by reason of the
regulatory delays caused by the co-sponsorship
issue, as well as the industry's economic slide,
the year 1989 ended without any of the
Marceca Properties having been converted to
tenant ownership. As a result, Marceca
defaulted in January 1990. MNB foreclosed
on the Marceca Properties in April 1991, and
BAII received its pro rata share of the sale
proceeds.

Early in 1990, Banque Arabe, BAII's French
parent compa.ny, decided to transfer the assets
of its American subsidiary and dissolve the
BAII entity. On May 31, 1990, BAII executed
an assignment agreement (the "Assignment")
transferring its interests in the Parbicipation
Agreement to Banque Arabe. [FN2l As the
party in interest, Banque Arabe commenced
this action on October 3, 1990.

FN2. The Assignment provided, in relevant part,

that: [A]s of May 31, 1990 fBAtrl ("Assignor") ...

has sold, assigned, transferred, and conveyed, and

by these presents does sell, assign, transfer and

convey unto [Banque Arabe] ("Assignee"), without
recourse to the Assignor, all of [BAII's] rights, title
and interest in (a) the Participation Agreement ...
and (b) [BAtr's] participation in a loan made by

[MNB] on or about June 23, 1988 to [the Marceca
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Propertiesl ... in the original principal amount of
$35,000,000 ..., Together with all of lBAtr's] rights

and interest in the transaction described in
Paragraphs (a) and (b) above....

The complaint alleged nÌunerous claims for
relief against MNB, including: (1) rescission
of the Participation Agreement on the ground
ofcom¡non law fraud and deceit; (2) negligent
misrepresentation; (3) breach of contract; (4)
gross negligence; and (5) breach of frduciary
duty. After Banque Arabe completed
öscovery, MNB moved for srunmarJr
judgment. The district cou¡t granted
srunmarJ¡ judgment to MNB on all counts
except Banque Arabe's claim for rescission.
See Banque Arabe I, 819 F.Supp. at 1296.
MNB contended that Banque A¡abe lacked
standing to assert the fraud claim underlying
the demand for rescission, because the
Assignment did not explicitly transfer tort
claims to Banque Arabe. The district court
expressly deferred ruling on that question,
however, and proceeded to trial.

At the six-day bench trial, Banque Arabe
pursued two theories of common law fraud:
fraudulent rnisrepresentation and fraudulent
concealment of material information. Aft'er
trial, Judge Ward concluded that Banque
Arabe lacked standing to raise a claim for
rescission based upon fraud. Nevertheless,
Judge Ward went on to address the merits of
Banque Arabe's claim. As to fraudulent
misrepresentation, the district court concluded
that there was insuffrcient evidence of an
affirrnative misrepresentation, and no appeal
is taken from that ruling. See Banque Arabe
+151 I[, 850 F.Supp. at L2L6. As to
fraudulent concealment, Judge Ward
concluded that Banque Arabe failed to prove
that MNB had the requisite intent to defraud.
In summary, Judge Ward found: (1) that
MNB had a duty to disclose the existence of
the co-sponsorship issue by reason of its
"superior knowledge"; (2) that the co-

sponsorship issue was material to BAII's
funding decision and relevant to BAIfs
assessment of Marceca's creditworthiness; (3)

that BAII reasonably relied on MNB's failure
to disclose the co-sponsorship issue, which, if
disclosed, would have been important to
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BAII's assessment of Marceca's character and
ability to convert the properties; (4) that the
delay in conversion attributable to the co-

sponsorship issue was the proxirnate cause of
the loss that BAII sustained; but (5) that
Banque Arabe failed to prove by clear and
convincing evidence that MNB intended to
defraud BAII. Judge Ward declined to infer
fraudulent intent from the fact that every
dollar of BAII's participation reduced l\&.[E's
frnancial exposure in the Marceca transaction,
and held that MNB's conduct was at worst an
"error ofjudgment".

II. Discussion

Banque Arabe challenges two crucial
rulings: (1) that Banque Arabe lacked
stand.ing to pursue a claim of rescission
against MNB; and (2) that, in any event,
Banque Arabe failed to establish that MNB
had the requisite intent to defraud. In
addition, Banque Arabe challenges the district
court's grant of MNB's motion for sumrnary
judgment and the dismissal of Banque Arabe's
clai¡n for negligent misrepresentation On
cross-appeal, MNB challenges the following
frndings: (1) that MNB had a duty to disclose
based on its alleged "superior knowledge" of
the existence of the co-sponsorship issue; (2)

that the co-sponsorship issue was material to
Banque Arabe's funding decision and to its
assessment of Marceca's creditworthiness; (3)

that Banque Arabe reasonably relied on
MNB's failure to disclose the co-sporuorship
issue; and (4) that the delay in conversion due
to the co-sponsorship issue was the proxirnate
cause of the damages sustained by Banque
Arabe. Since we hold that Banque Arabe has
standing as transferee to seek rescission" we
reach the merits of the claim. In so doing,
however, we do not address the vexed issue of
scienter, because we conclude as a matter of
law that MNB had no duty to disclose the co-

sponsorship issue and that Banque Arabe
could not have reasonably relied on MNB for
the disclosure of such informatior¡-

A. Standing

[1] The district court held that Banque
Arabe lacked standing to assert BAII's tort
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claims against MNB, because, although the
May 31, 1990 Assignment clearly tra¡sferred
BAII's rights and interests in the
Participation Agreement (and therefore any
clai¡ns grounded in contract), the Assignment
did not make an explicit assignment of BAII's
clai¡ns in tort. We conclude that the
Assignment transferred all of BAII's rights to
Banque Arabe, tort as well as contract.

[2] Under New York law, the assignment of
the right to assert contract claims does not
automatically entail ihe right to assert tort
claims arising from that contract. The
district court relied principally on Fox v.
Hirschfeld, 157 A.D. 364, 142 N.Y.S. 261
(1913), for the proposition that the assignment
of fraud claims must be explicit. In Fox, the
First Department held that the plaintiff-
assignor had not relinquished his right to
pursue clai¡ns for rescission or fraudulent
rnisrepresentation notwithstanding his
subsequent assignment to his wife of the real
property at issue. Id. L42 N.Y.S. at 262-63.
Fox has been construed to mean that, in the
absence of an explicit assignment of a cause of
action based on fraud, "only the ... assignor
may rescind or sue for damages for fraud and
deceit; the representations were made to [the
assignorì and [the assignor] alone had the
right to rely upon them." Nearpark Realty
Corp. v. City Investing Co., 112 N.Y.S.2d 816,
817 CN.Y.Sup.Ct.1952). We assume that the
doctrine expressed in Fox remairs the law of
New York and is not limited to real estate
transactions.

As the district court recognized, New York
Iaw does not require specifrc boilerplate
language to accomplish the transfer of causes
ofaction sounding in tort. Rather, "any act or
+152 words are sufflrcient which '6how an
intention oftra¡rsferring the chose in action to
the assignee.' " Miller v. Wells Fargo Bank
Int'l Corp., 540 F.zd 548, 557 (2d Cir.1976)
(quoting Advance Tïading Corp. v. Nydegger
& Co., L27 N.Y.S.2d 800, 801
(N.Y.Sup.Ct.1953). The district court
concluded that the recitation transferring all
"rights, title and interest" did not reflect a
clear intention to transfer to Banque Arabe
any tort clairns arising out of either the
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Marceca Loan or the Participation Agreement.
The district court therefore went on to
consider extrinsic evidence. Officia-ls of both
BAII and Banque Arabe testified that they
intended to tra¡sfer any and atl rights,
remedies and causes of action as part of the
Assigrrment; however, on a subsequent
occasion, when BAII sought to tra¡rsfer
existing litigation claims to an American
parent holding company, BAII explicitly
referenced such causes of action in the
assignment agreement. tFN3l Judge Ward
decided that BAII never "specifically and
consciously" agreed to transfer its tort claims.

FN3. In an Assignment and Assumption Agreement

dated April 10, 1992, BAII transferred all its

litigation claims involving the accounts of Will
Petroleum to BAtr American Holding Corp. The

Agreement stated: "The Liquidating Bank [BAIIj
hereby grants, assigns and conveys unto IBAII
American Holding Corp.l all claims, accounts,

âctions, debts, causes of action and rights to pursue

recovery of all sums...." Appellant asserts that the

Will Petroleum Assignment was distinguishable

because it referenced tort claims that had already

been commenced and described the nature of each

claim and the parties involved. Here, by contrast,

when BAII executed the Assignment on May 31,

1990, there were no identihed or existing claims

between BAII and MNB.

We conclude that language in the
Assignment alone is suffrcient to demonstrate
BAII's intent to transfer all of their rescission
and fraud claims. Contract interpretation is
generally a question oflaw and is subject to de
novo review. See Goodheart Clothing Co. v.
Laura Goodman Enters., Inc., 962 F.2d 268,
272 (2d Cir.1992); Network Publishing Corp.
v. Shapiro, 895 F.2d 97, 99 (2d Ctu.1990). A
contract is not deemed arnbiguous u¡Iess "it is
reasonably susceptible of more than one
interpretation, and a court makes this
determination by reference to the contract
alone." Burger King Corp. v. Horn & Hardart
Co., 893 F.2ð.525,527 (2d Cir.1990); Breed v.
Insurance Co. of N. Am., 46 N.Y.2d 351,413
N.Y.S.2d 352, 385 N.E.2d 1280,1282 (1978).

The May 31, 1990 Assignment transferred
"a-II of [BAII's] rights, title and interest in (a)
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the Participation Agreement." Standing
alone, as the district court considered it, this
reference to the contract may be deemed
insu.ffrcient under Fox to transfer claims for
rescission or fraud in the inducement. tFN4l
Ilowever, the sarne provision of the
Participation Agreement effects the transfer of
all rights, title and interest in "(b) [BAII'sì
parbicipation in [the Marceca Loan]." In order
to ascribe meaning, if possible, to all of the
contract terrns, subparagraph (b) must be read
to transfer something more than BAII's rights,
title and interest in the Participation
Agreement, a6 referenced in subparagraph (al
See United States Naval Inst. v. Charter
Communications, 875 F.zd L044, 1049 (2d
Ctu.1989) (citing Spaulding v. Benenati, 57
N.Y.2d 418, 456 N.Y.S.2d 733, 736, 442
N.E.zd L244, 1247 (1982). Elsewhere, the
Assignment recites that tra¡rsfer is being
made of "all of [BAII'sl rights and interest in
the transaction described in Paragraphs (a)
and (b)." (Emphasis added). We construe this
interest in the "transaction" to be broader
than an interest in the contract, and we
predict that the New York Court of Appeals
would deem this language su-fficient to effect
the assigrrment of tort clairns based on fraud.

FN4. Tlrc language of the assignment agreement

transferring the property fiom Fox to his wife
stated: "For value received, I hereby sell, assign,

transfer, and set over unto Melinea H. Fox all my
right, title, and interest in and to the within
contract." Fox, 142 N.Y.S. at 262. (Emphasis

added).

h both Fox and Near¡lark, the allocation of
rights was a live iszue because the question
presented was whether the assignor or the
assignee was the proper party to bring suit for
rescission based on fraud. In this case, BAII
drafted the Assignment in anticipation tJ:at
BAII would be dissolved. The overall design
and e{press commercial pu4)ose of the
Assignment transaction thereby reinforces our
conclusion that the Assignment *153

contemplated the transfer of BAII's tori claims
to Banque Arabe. A party about to become
defunct has little incentive to reserye
transactional rights when transferring its
interests to its surviving parent corporation-
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This conclusion is also consistent with the
general trend in New York toward adopting
principles of free assignability of claims,
including those of fraud. See
N.Y.Gen.Oblig.Law $$ 13-105 & 13-107
McKinney 1978); see also ACLI Int'l
Commodity Servs., Inc. v. Banque Populaire
Suisse, 609 F.Supp. 434, 44L-42
(s.D.N.Y.1984).

Because we conclude that the Assignment
was effective, Banque A¡abe is the real pariy
in interest in this appeal. To this point, we
have distinguished between BAII and Banque
Arabe as separate entities. For the
remainder of this discussion, however, we will
refer to them without distinction as Banque
Arabe.

B. ComrnonLaw Fraud

The district court concluded that Banque
Arabe, having established every other element
of its fraudulent concealment claim, failed to
prove that MNB had the requisite intent to
defraud when it withheld information
concerning the co-sponsorship issue. tFNSl
Banque Arabe ¿ìrgues on appeal that scienter
need not always be shown to sustain a clairn
under New York law for re$cission based on
fraud. MNB's cross-appeal challenges the
district court's conclusion, among others, (1)
that MNB's "superior knowledge" created a
duty to ösclose the existence of the co-
sporsorship issue, and (2) that Banque A¡abe
reasonably relied on MNB's failure to disclose
the co-sponsorship issue.

FN5. Banque Arabe does not contest the district
court's ruling that it failed to prove its claim of
fraudulent misrepresentation.

[3]t4l To prove common law fraud under New
York law, a plaintiff must show that (1) the
defendant made a rnaterial false
representation, (2) the defendant intended to
defraud the plaintiff thereby, (3) the plaintiff
reasonably relied upon the representation, and
(4) the plaintiff su-ffered damage as a result of
such reliance. See Keywell Corp. v.
\Veinstein" 33 F.3d 159 (2d Ci¿1994); Katara
v. D.E. Jones Com¡nodities, fnc., 835 F.2d 966,
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970-7L (2d Cir.1987); see also Albert
Apartment Corp. v. Corbo Co., 182 A.D.zd
500, 582 N.Y.S.2d 409, 410 (1992). To
establish fraudulent concealment, a plaintiff
must also prove that the defendant had a duty
to disclose the material inforrnation See
Brass v. American FiIm Technologies, Inc.,
987 F.2d L42, 152 (2d Cir.1993); Gurnee v.
Hasbrouck, 267 N.Y. 57, 195 N.E. 683 (1935).

Under New York law, each element of a fraud
claim must be shown by clear and convincing
evidence. Leucadia, Inc. v. Reliance Ins. Co.,
864 F.2d 964,971(2d Cir.19B8) (citing Hutt v.
Lurnbermens Mut. Casualty Co., 95 A.D.2d
255, 466 N.Y.S.2d 28 (1983), cert. denied, 490
u.s. 1107, 109 s,ct. 3160, 104 L.Ed.2d 1023
(198e).

1. Scienter

On appeal, the parties dispute whether in
New York scienter is a necessar¡r element of a
contract rescission clairn premised on one
party's withhold.ing material information from
the other. Banque Arabe relies on a line of
cases involving "innocent misrepresentation. "
See, e.g., Seneca Wire & Mfg. Co. v. A.B.
Leach & Co., 247 N.Y. 1, 159 N.E. 700 (1928).
These cases generally hold that equitable
considerations dictate that "arr i¡nocent
misrepresentation of a material fact permits
rescission even though made without the
intent to deceive." Stern v. Satra Corp., 539
F.2d 1305, 1308 (2d Cir.1976); see also Seneca
Wve, 247 N.Y. at 7-8; D'AngeIo v. Bob
Hastings Oldsmobile, Inc., 89 A.D.2d 785, 453
N.Y.S.2d 503 (1982), affd, 59 N.Y.2d 773,464
N.Y.S.2d 724, 451 N.E.zd 421 (1983); West
Side Fed. Sav. & Loan Ass'n of N.Y. City v.
Hirschfeld, 101 A.D.2d 380, 476 N.Y.S.2d 292,
295 (1984), appeal denied, 65 N.Y.2d 605, 493
N.y.s.2d 1028, 482 N.E.2d 1230 (1985). The
district cou¡t characterized these "innocent
misrepresentation" cases as a variant of the
doctrine of mutual mistake: because both
parties act under a false assumption
(transmitted by one party) regarding a
material issue of fact, rescission or
reformation is available without a showing of
scienter.
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Arabe's allegations as a case of unilateral
mistake, however, and held that Banque
Arabe was therefore required to show either
scienter or "wrongfirl conduct" on the part of
MNB. See Allen v. WestPoint-Pepperell, Inc.,
945 F.2d 40,44 (2d Cir.1991). Banque Arabe
cites Sheridan Drive-In, Inc. v. State of New
York, 16 A.D.2d 400,228 N.Y.S.2d 576 (L962),
for the proposition that "there is a right of
rescission for a unilateral mistake if the
mistake was known to the other party at the
ti¡ne of the negotiation of the contract and was
not corrected by it." Id. 228 N.Y.S.2d at 582.
MNB responds that the facts in Sheridan
describe the very type of "wrongfirl conduct"
that the district court found lacking in this
case.

t5l The cases we have reviewed do not allow
us to predict with confidence how the New
York Court of Appeals would reconcile these
Iines of cases on the facts presented. We
decline to guess, and see no reason to certify
the question, because (among other reasons)
we can affrrm the judgment of the district
court on grounds pressed in MNB's cross-
appeal. We hold that, under the
ci¡cumstances of this case, I\fi{B had no duty
to disclose that the co-sponsorship issue might
ilcrementally delay the approval of the
conversion proposal for the Marceca
Properties, and that Banque Arabe's reliance
on MNfì to disclose such information was not
reasonable.

2. Materia-lity

[6] It is difficult to discuss MNB's duty to
disclose, and the reasonableness of Banque
Arabe's reliance on MNB's non-disclosure,
without brief consideration of the undisclosed
inforrnation--identifred by the district court
and Banque Arabe as the co-sponsorship issue-
-and its materiality to Banque Arabe's
investment decision. tFN6l The co-

sponsorship issue was ultimately resolved in
January 1989 by MNB's agreement to moffi
the loan documents by relinquishing its right
to approve certain aspects of the conversion
plan. The problem was therefore remediable,
and the remedy lay in the power of MNB,
which had a great stake in the success of the+154 The district court treated Banque
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transaction. There is therefore no reason to
believe that the co-sponsorship issue would
have been perrnitted to threaten MNB's
investment or that of the participant banks.

FN6. The district court came to the diluted

conclusion that had Banque Arabe possessed

knowledge of the co-sponsorship issue it "would

have been hesitant about funding.' Banque Arabe

tr, 850 F.Supp. at 1224.

The materiality and signifrcance of the co-

sponsorship issue to Banque Arabe's ñrnding
decision has never been obvious. The
complaint alleged that concea-lment of the co-

sponsorship issue materially altered the June
1988 projected repayment schedule. Banque
Arabe argued that these projections i¡formed
its credit analysis and were critical to its
decision to fund. The östrict court, however,
disagreed and squarely held that reliance on
the June projections was unreasonable. See
Banque Arabe II, 850 F.Supp. at L222-23. AI
trial, Banque Arabe revised its theory of
materialiff, contending that the co-

sponsorship issue was critical to its evaluation
of Marceca's "character and capacity." The
district court accepted Banque Arabe's altered
theory ofreliance, but we cannot see how the
co-sponsorship issue would materially irnpact
Banque Arabe's assessment of Mr. Marceca.

The co-sporuorship issue involved MNB's
role in the conversion process, specifrca-Ily,
MNB's contractual power to approve the terms
of the conversion pl¿rn. The Department of
Law's concern about this arralgement had no
mora-l overtone and shed no light on Marceca's
character. Banque Arabe does not allege (nor
is there any evidence) that Marceca
consciously concealed from anyone that the
Department of Law had raised the co-

sponsorship issue or had iszued a deficiency
letter. To the contrarJ¡, Marceca informed
MNB of both facts shortly after he received
the letter. Nor is the¡e any evidence that
Marceca attempted to conceal the letter's
effects. When asked by MNB, Marceca
revised the projected repayment schedule on
August 17, 1988 to reflect any delay that may
be occasioned by the co-sponsorship issue.
Marceca did not directly relay any information
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to Banque Arabe, but the district court found
that this was because *155 Marceca did not
think that the issue was material to the
overall transaction. Id. at 1218-19.

Banque A¡abe also contends that the co-
sponsorship issue impacted its assessment of
Marceca's capacity, meaning his "ability to
convert" the properties to cooperative
ownership based on his extensive experience
in a "rather specialized form of property
development," his "marketing savvy," and his
"negotiating skills." Id. at 1224. Evaluation
of this skill set, however, would not be affected
by a relatively short incremental delay in
receiving regrrlatory approvals: in fact,
Marceca's ability to shepherd the conversion
proposals through the regrrlator.y process is
one reason that he was entrusted with the
conversion effort. His ability to resolve the
co-sponsorship issue in four months is as much
a tribute to Ìris skill as evidence of any
impaired capacity.

In short, the co-sponsorship issue was of
doubtfirl materialþ, a conclusion that bears
upon the two related questions on which we
decide this appeal: MNB's duty to disclose and
the reasonableness of Banque Arabe's
reliance.

3. Duty to Disclose

[7] In business negotiations, arl affrrmative
duty to disclose material irrformation may
arise from the need to complete or clari$ one
party's partial or ambiguous statement, see

Brass, 987 F.zd at 150 (citing Junius Constr.
Corp. v. Cohen, 257 N.Y. 393, 400 (193I)), or
from a frduciary or confrdential relationship
between the parties, see id. (citing Allen v.
WestPoint-Pepperell, Inc., 945 F.2d 40, 45 (2d
Cir.1991). Such a duty may also arise--as
claimed here by Banque Arabe--where: (1) one
pa¡tv has superior knowledge of certain
inforrnation; (2) that information is not
readily available to the other party; and (3)

the first party knows that the second party is
acting on the basis of mistaken knowledge.
See id. (citing Aaron Ferer & Sons Ltd. v.
Chase Manhattan Bark, N.4., 731 F.2d. LLz,
I23 (2d Cir.1984)); accord Young v. Keith, 112
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A.D.2d 625,627,492 N.y.S.zd 489 (1985).

t8l Of course, disclosure obligations may be
modified by contract. See, e.g. Gnrmman
Allied Indus. Inc. v. Rohr Indus., Inc., 748
F.zd 729, 734-35 (2d Cir.19B4) (citing Danann
Realty Corp. v. Harris, 5 N.Y.zd 3L7, I84
N.Y.S.2d 599, 157 N.E.2d 597 (1959). In this
case, Banque A¡abe expressly recited in the
Parbicipation Agreement that it was not
relying on MNB for information relevant to its
independent credit analysis and ñrnding
decision, and wouÌd not so rely in the future.
tFNTl "[W]here a party specifically disclaims
reliance upon a representation in a contract,
that party cannot, in a subsequent action for
fraud, assert it was fraudulently induced to
enter into the contract by the very
representation it has disclaimed." Id. The
Participation Agreement therefore operates as
a waiver absolving MNB of responsibility to
make affrrmative disclosures concerning the
frnancial risks of the Ma¡ceca Loan. See
Banco Espanol de Credito v. Security Pac.
Nat'l Bank, 973 F.2d 51, 53, 56 (2d Cir.1992),
cert. denied, 509 U.S. 903, 113 S.Ct.2992,125
L.Ed.2d 68z (1999). As the district court
noted, however, even such an express waiver
or disclaimer "will not be given effect where
the facts are peculiarly within the knowledge
of the party invoking it." Stambovsþ v.
Ackley, 169 A.D.2d 254, 572 N.Y.S.2d 672,
677 (1991) (citing Danann, 5 N.Y.2d at 322,
184 N.Y.S.2d 599, 157 N.E.zd 597).

FN7. In pertinent part, the Participation agreement
recited that Banque Arabe had "independently and
without reliance upon [MNB] ... made its own
credit analysis and decision to enter into this
Participation Agreement." Banque Arabe further
acknowledged it would "independently and without
reliance upon [MNB] ... continue to make its own
credit decisions in taking or not taking action under

the Participation Agreement. "

t91 In this light, the district court held that
MNB's "superior knowledge" created a duty to
disclose the co-sponsorship issue to the extent
that such inforrnation "was not readily
available to [Banque Arabe] and was
peculiarly within MNB's knowledge. " Banque
Arabe II, 850 F.Supp. at 1217. In order to
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recover on that ground, however, Banque
Arabe was required to show that MNB knew
that Banque Arabe was acting in reliance on
mistaken knowledge regarding that issue.
See Frigitemp Corp. v. Financial Dynamics
*156 Fund, Inc., 524 F.zd 275, 283 (2d
Cir.1975). In the context of this case, Banque
Arabe cannot make that showing.

MNB was a participant in the Marceca Loan
as well as the loan syndicator, and therefore
had every incentive to promote the success of
the real estate ventwe. In so doing, MNB
would necessarily keep its eye on the same set
of factors and risks that the other participant
barrks would consider in evaluating the
frnancial viability of the conversion project.
We therefore cannot conclude that MNB
"knew" that co-sponsorship-caused delay was
critica-l to Banque Arabe unless we first
conclude that MNB also deemed that issue
critical to its own investment in the Marceca
Loan. The record is r¡¡rcontested, however,
that MNB and Marceca considered the co-
sponsorship issue unirnportant, and did not
expect its resolution to materially affect the
timing of the pay-down schedule. Banque
A¡abe II, 850 F.Supp. at 1218-19. At any
point after the issuance ofthe deficiency letter
in August 1988, MNB had the power to cure
the defect simply by deleting one paragraph
from the conversion proposal, as it in fact did
in January 1989. Although regulatory delay
will sooner or later threaten this kind of real
estate transaction, MNB could' not have
viewed with alarm a situation it could cure at
will, and cannot be deemed to have "known"
that Banque Arabe would attach so much
greater importance to the delay.

Banque Arabe contends that MNB's
economic interests were not in fact aligned
with those of Banque Arabe, because MNB
was the lead syndicating bank for the Marceca
Loan. Thus Banque Arabe charges that MNB
adopted a strategy to fraudulently induce
Banque Arabe to participate in order to lay off
$10 million of MNB's frnancial exposure
(generating significant fee income at the same
time). However, Banque Arabe does not
explain why, if MNB was alarmed about the
co-sponsorship issue, it would proceed to lay
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off part of its risk on an unsuspecting
participant--and suffer the loss of its own
remaining investment-- rather than simply
cure the deficiency in the way it ultirnately
did. In arry event, this sinister explanation of
MNB's conduct is foreclosed by the district
court's frnding that MNB lacked scienter, and
by the district court's refusal to infer any
wrongdoing from the fact that MNB's loss was
reduced by Banque Arabe's participation'
tFNSl See id. at 1226.

FN8. The district court also found that MNB did

not exhibit a conscious disregard of the truth when

it failed to disclose the co-sponsorship issue.

Banque Arabe II, 850 F.Supp. at 1226.

In summary, although the district court
found that MNB had a duty to disclose the co-

sponsorship issue, there is no basis in the
record for concluding that MNB knew that
Banque Arabe was either relying on MNB for
that information or acting on the basis of
mistaken information. Such knowledge is a
prereqrrisite to a duty to disclose based upon
superior knowledge and is therefore an
indispensable element of Banque A¡abe's
claim. See Brass, 987 F.2d at 150.

4. Reasonable Reliance

[10] To prevail on its theory of fraudulent
concealrnent, Banque Arabe was afso required
to establish that it actually relied on the
disclosure or lack thereof, and that such
reliance wa6 reasonable or justifrable. See

e.g., Harris v. Camilleri, 77 
^.D.zd 

861, 431

N.Y.S.2d 65, 68 (1980). Since the
Participation Agreement expressly recited
that Banque Arabe would not rely on
information from MNB in making its "credit
decisions" or in "taking or not taking action
under the Participation Agreement," Banque
Arabe could onìy rely on MNB to disclose
information that was "peculiarly within the
knowledge" of MNB. Stambovsþ, 572
N.Y.S.2d at 677; see also Royal American
Managers, Inc. v. IRC Holding Cotp., 885 F.2d
1011, 1016 (2d Ctu.1989) ("Where the
representation relates to matters that a¡e not
peculiarly within the other party's knowledge
and. both parties have available the means of
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ascertaining the truth, New York courts have
heid that the complaining party should have
discovered the facts and that any reliance
under such circumstances therefore would be
unjustifiable."); Mallis v. Bankers Thrst, 615
F.2d 68, 80-81 (2d Ctu.1980), cert. denied, 449
u.s. 1123, 101 S.Ct. 938, 67 L.Ed.2d 109
(1981). We conclude that Banque Arabe could
not have reasonably relied on MNB to *157

disclose the co-sponsorship issue because the
prospect of an incremental delay in the
regrrlatory approvals needed for converting
those properties was a known and disclosed
risk, and because information regarding the
status of the conversion proposal for the
Marceca Properties was readily accessible to
any interested party who cared to make
inquiry.

The defrciency letter was not a bolt from the
blue, such as news that one of the apartment
builöngs under conversion had burned down,
or that Marceca had died or fiIed for
bankruptcy. The letter did not reject the
conversion plan outright; it merely augured
some lengthening of a regrrlatory process that
would in no event be short and could not be
expected to proceed without 6ome active
oversight or input by the Department of Law.
The co-sponsorship issue, which was not by
nature intractable or fatal, and was in fact
disposed of simply by the renu¡rciation of a
non-essential contract provision, did not
disrupt the ca-lculus of known risks.

The district court treats the co-sponsorship
issue specifically, and the delay attendant to
that iszue, as an unanticipated event. While
no one apparently anticipated that the
Department of Law would fix upon that
specific iszue, delay caused by regulatory
oversight was a known risk. The regulatory
process for converting apartments to
cooperative ownership was disclosed bv MNB
and understood by Banque Arabe- Maurice
Nahn, the Vice President responsible for
conducting Banque Arabe's credit analysis,
testifred that he was fully aware of the
mechanics of the regulatory procedures
required to obtain approvals for conversion
from the Department of Law. Nahn fr¡rther
testified that he had a basic understanding of
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the time it would take to obtain the approvals,
and appreciated the risk that the Department
of Law might issue a deficiency letter and that
the sponsor would then be given tirne to
respond and to cure the defrciency. At his
deposition, Nahn stated that he was aware in
June 1988 that obtaining the required
regulatory approvals from the Department of
Law was a "lengthy process." In describing
the June 1988 projections, Nahn stated that
they were premised on an aggressive estimate
that the conversion of each building would
take approxirnately nine months from the
submission of the red herring to the closing.

No one couÌd reasonably assume that the
regulatory scrrrtiny of this complex
transaction would be quick and free from
incident, but only Banque Arabe could gauge
how much regulatory delay or risk it could
tolerate. Illtirnately, Banque Arabe's position
is untenable because the more it argues that
the current regulatory status ofthe conversion
plans was crucial to its funding decision, the
more ururccountable becomes its failure to
inquire about it.

Information concerning the co-sponsorship
issue was not "peculiarly within the
knowledge" of MNB, see Stambovsky, 572
N.Y.S.2d at 677, because it was readily
available to Banque Arabe or any interested
party who cared to ask. The district cou¡t
found that had Banque Arabe contacted the
Department of Law and inquired about the
status of the Marceca Properties, the
Department of Law

(a) would have advised [Banque Arabe]
whether red herrings had been submitted
and for which buildings; (b) advised lBanque
Arabel whether red herrings submitted to
the Department of Law had been accepted or
rejected; and (c) made available for review
and copying by lBanque Arabe] the red
herrings submitted by the Marceca
bonrowers, any revised versions thereof, any
supporting documentation zubmitted by the
Marceca borrowers to the Department of
Law, and any deficiency letters and other
correspondence between the Department of
Law and the borrowers or their cou¡sel and
the Department of Law concerning any

Page 64

plans that had been rejected.
See Banque Arabe tr, 850 F.Supp. at 1204
(emphasis added). [FN9] The deficiency letter
+158 woufd have told Banque Arabe--or
alerted it to-all it needed to know. Banque
Arabe a-tso had private charurels for inquiry
concerning the status of the regulatory
approvals. As part of Banque Arabe's due
diligence, Nahn participated in meetings and
conference calls with representatives of MNB
and met individually with Marceca to discuss
the transaction. Banque Arabe therefore had
direct or indi¡ect access to the people most
familiar with the building conversions and the
current status ofregrrlatory approvals. At no
time, however, during its due diligence
investigation or subsequent negotiations did
Banque Arabe request any information or
documents from MNB or Marceca concerning
the status of the conversion or the Marceca
Properties.

FN9. In discussing the scope of MNB's dufy to
disclose, the district court stated the following:
Clearly, MNB had to relay to [Banque Arabe] the

existence of the co-sponsorship issue. [Banque
Arabel could not have learned of this information
from the Deparunent of Law, which does not
cormnent publicly on a matter referred to the

Enforcement Division. Even more definitely,

[Banque Arabe] could not have received this

information through communication with Marceca.

Banque Arabe [I, 850 F.Supp. 
^t 

L2l6-17. We

find this conclusion to be clearly erroneous in light
of the district court's hnding of fact that Banque

Arabe could have received a copy of the deficiency
letter directly from the DeparÍnent of Law detailing

the objection to MNB's co-sponsorship of and

participation in the conversion of the Marceca
Properties.

In short, incremental regulatory deì.ay was a
known risk, the particuìars of which at any
given time Banque Arabe could have learned
by inquiry from any of several sources. It was
therefore unreasonable for Banque Arabe to
rely on MNB to intuit Banque Arabe's
sensitivity on this issue and volunteer
information that Banque Arabe was not
seeking. See, e.g., Grrrmman, 7 48 F.2¿. at 739
(rejecting plaintiffs claim of a duty of
disclosure because plaintiff had access to the
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alleged omitted information).

C. Negligent Misrepresentation

Banque A¡abe alleges that the distúct court
improperly dismissed its claim of negligent
misrepresentation

[11] Under New York law, a plaintiff may
not recover for negligent misrepresentation in
the absence ofa special relationship oftrust or
confidence between the parties. See Congress
Financial Corp. v. John Morrell & Co., 790
F.Supp. 459, 474 (S.D.N.Y.1992); accord
White v. Guarente, 43 N.Y.2d 356, 363, 401
N.Y.S.2d 474, 372 N.E.2d 315 (1977); Coolite
Corp. v. American Cyanamid Co., 52 A.D.2d
486, 384 N.Y.S.2d 808, 811 (1976).

Sumrnary judgment is appropriate where
"the pleadings, depositions, answers to
interrogatories, and admissions on file,
together with the affidavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to
judgment as a matter of law." Fed.R.Civ.P.
56(c). We review a district court's gfant of
srunmarJ¡ judgment de novo, viewing the
evidence "in a light most favorable to ... the
non-moving party, and draw[ing] aII
reasonable inferences in Ìris favor." Aslanidis
v. United States Lines, Inc., 7 F.3d 1067, 1072
(2d ctu.1993).

t 12 1t131 Generally, banking relationships are
not viewed as special relationships giving rise
to a heightened duty of care. See Aa¡on
Ferer, 731 F.zd at 122 (stating that the usual
relationship of a ba¡k and its customer is not
a frduciar¡r one, but simply that of debtor a¡rd
creditor). In the case of anrn's length
negotiations or transactions between
sophisticated frnancial institutions, no extra-
contractual duty of disclosure exists. See
Banco Espanol de Credito v. Security Pac.
Nat'l Bank, 763 F.Supp. 36, 44
(S.D.N.Y.1991); see also Banco Espanol, 973
F.2d at 56. This same principle applies to
loan participation agreements, in which there
is deemed to be no frduciary relationship
unless expressly and unequivocally created by
contract. See Banco Espanol, 763 F.Supp. at
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45; see also First Citizens Fed.Sav. & Loan
Ass'n v. Worthen Bark & Tïust Co., 919 F.2d
510, 513-14 (gth Cir.1990). Here, Banque
Arabe and MNB engaged in arrn's length
negotiations and the Participation Agreement
explicitly disclaims any reliance by Banque
Arabe on MNB for information regarding its
credit analysis and funding decision.
Furthermore, as discussed above, access to the
supposedly concealed information was in fact
available to Banque Arabe in the course of its
due diligence, and thereafter.

Because no "special relationship" exists
between Banque Arabe and MNB, the district
court properly dismissed Banque Arabe's
claim for negligent misrepresentation.

+159 Conclusion

For the foregoing reasons, we affirm the
östrict court's jud.gment.

57 F.3d 146

END OF DOCUMENT
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756 N.Y.S.2d 45
2003 N.Y. SIip Op. 11998
(Cite as: 303 A.D.zd 245, 766 N.Y.S.2d 45)

Supreme Court, Appellate Division, First
Department, New York.

The BENJAMIN SHAPIRO REALTY
COMPANY, LLC, Plaintiff-Appellant,

v.
KEMPER NATIONAI INSURANCE

COMPANIES, et al., Defendants-Respondents.

March 18, 2003.

Landlord brought action against tenant's
insurance broker, asserting negligent
misrepresentation and negligence claims
arising from broker's alleged issuance of
certificates of insurance indicating landlord as
additional i¡rsured even though there was no
additional coverage for landlord's benefrt. The
Suprene Court, New York County, Karla
Moskowitz, J., granted broker's motion for
stunmary judgment and denied landlord's
motion for leave to serve second amended
complaint. On landlord's appeal, the Supreme
Court, Appellate Division, held that: (1)
insurance broker had no duty to landlord, and
(2) triaf court properþ denied motion for leave
to serve second amended complaint.

Atrirmed.

West Headnotes

lU Insurance 1655
2L7kr655

[1] Insurance 1672
2t7kL672
Insurance broker for tenant had no duty to
landlord, as required to support landlord's
negligent misrepresentation or negligence
claims arising from broker's alleged issuance
of certificates of insurance indicating landlord
as additional insured and contained rental
coverage insurance for landlord's benefrt,
although such coverage was not included in
policy' insured and broker had no contractual
relationship and landlord's contact with
broker did not give rise to sort of relationship
approaching that of privity.
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2r7k1672

[2] Irrsurance 3424
2t7k3424
Where certificates of insurance contain
disclaimers that they are for information only,
they may not be used as predicates for a claim
of negligent misrepresentation.

+*46 Louis M. Atlas, for Plaintiff-Appellant.

Kenneth R. Feit,
Respondents.

for Defendants-

MAZZARF'LLÍ, J.P., ANDRIAS, SAXE,
ELLERIN, and WILLIAMS, JJ.

*245 Order, Supreme Court, New York
County CKarla Moskowitz, J.), entered on or
about January 25, 2002, which, inter alia,
granted the motion of defendant Tanenbaum-
Harber Co. for summary judgment dismissing
the complaint as against it, and denied
plaintiffs cross motion for leave to serve a
second amended complaint alleging additional
cau6e6 of action against Tanenbaum-Harber
Co., unanirnously affrrmed, without costs.

tllt2l The motion courü properly held that
defendant Tanenbaum-Harber Co., the
insurance broker of plaintiff landlord's tenant,
was under no duty to plaintiff and,
accordingly, was not liable to plaintiff for
negligent misrepresentation or negligence by
reason of Tanenbaum's issuance of certificates
of insurance representing that the tenant's
insurance policy, naming plaintiff as ail
additional insured, contained rental coverage
insu¡ance for plaintiffs benefrt, even though
such coverage was not included in the policy"
Plaintiff and Tanenbaum had no contractual
relationship and the fact that plaintiff had
contact with Tanenbaum in the course of
obtaining the certificates of *246 insurance
did not give rise to the sort of relationship,
i.e., one approaching that of privity, requisite
to the imposition of liability for negligent
misrepresentation (see Credit Alliance v.
Arthur Andersen & Co., 65 N.Y.2d 536, 493
N.Y.S.2d 435, 483 N.E.zd 110). Moreover,
where, as here, certificates of insurance[2] Insurance 7672

@ 2005 Thomson/West. No Clairn to Orig. U.S. Govt. Wo

16div002101



756 N.Y.S.2d 45
(CÍte as: 303 A.D.2d 245, *246, 756 N.Y.S.2d 45, **46)

contain disclaimers that they are for
information only, they may not be used as
predicates for a" claim of negligent
misrepresentation (see St. George v. W.J.
Barney Corp., 270 A.D.2d L7L,706 N.Y.S.2d
24; see also Am. Ref-Fuel Co. of Hempstead
v. Resource Recycling, Inc.,24B A.D.zd 420,
423, 671N.Y.S.2d 93). Nor was any triable
issue presented as to whether plaintiff had
enforceable rights as a third-party beneficiary
of a contract between the tenant and
Tanenbaum.

Since the causes that plaintiffsought to add
against Tanenbaum \l¡ere plainly without
merit, the motion court properþ denied
plaintiffs cross motion for leave to serve a
second amended complaint (see Koss v. Bd. of
Tbustees of the Fashion Inst., 281 A.D.2d 200,
727 N.Y.S.2d 303).

303 A.D.2d 245,756 N.Y.S.2d 45, 2003 N.Y
SIip Op. 11998

END OF DOCUMENT
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778 N.Y.S.2d 806
8 A.D.3d 1050, 2004 N.Y. Slip Op. 04996
(Cite as: 778 N.Y.S.2d 806)

Supreme Court, Appeltate Division, Fourth
Department, New York.

Matthew P. BENNET'I and Jodi L. Bennett,
PIaintiffs-Respondents,

v.
CIIICORP MORTGAGE, INC., Commonfrmd

Mortgage Corporation, Defendants-
ResPondents,

and
Audrey Edelman & Associates, Defendant-

Appellant.

June 14, 2004

Background: Purchasers sued listing agent for
fraud and negligent misrepresentation after
discovering that deed conveyed fewer acres

than they expected. The Supreme Court,
Cayuga County, Peter E. Corning, 4.J.,
denied agent's motion for summary judgrnent.
Agent appealed.

Holding: The Supreme Court, Appellate
Division, held that any reliance by purchasers

on listing agent's alleged misrepresentation
was not reasonable.

Reversed.

West Headnotes

Brokers L02
65k102
Any reliance by purchasers on listing agent's
alleged misrepresentation that vendor had 15

acres to sell and that alt 15 acres were
included in purchase was not justified or
reasonable, precluding claims of fraud or
negligent misrepresentation, since vendor's
ownership of only five acres was matter of
public record, readily ascertainable from
abstract of title provided to purchasers'

attorney for her review prior to closing, and
purchasers were chargeable with notice of
discrepancies that their attorney failed to
disclose to them.

*807 Sugarman Law Firm, LLP, Syracuse
(Sherry R. Bruce of Counsel), for Defendant-
Appellant.
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Michele R. Driscoll, Auburn, for Plaintiffs-
Respondents.

Hiscock & Barclay, LLP, Syracuse (Thomas
B. Cronmiller of Counsel), for Defendant-
Respondent Citicorp Mortgage, Inc.

Costello, Cooney & Fearon, LLP, Syracuse
(David Sebastian Grasso of Counsel), f,or

Defendant-Respondent Commonfi¡nd
Mortgage Corporation.

PRESENT: GREEN, J.P., WISNER,
SCUDDER, C'ORSKI, AND LAWTON, JJ.

MEMORANDUM:

Supreme Court erred in denyilg the motion
of defendant Audrey Edelman & Associates
(Edelman) seeking surnmarJ¡ judgment
dismissing the complaint and cross clairrs
against it. This action arises from the
purchase of real estate by plaintiffs from
defendant Citicorp Mortgage, Inc. (Citicorp) in
a transaction in which Edelman was the
Iisting agent and defendant Commonfund
Mortgage Corporation was the mortgagee.
Plaintiffs commenced this action after
discovering that the deed conveyed fewer acres
than they expected. Plaintiffs seek damages
from Edelman for fraud and negligent
misrepresentation based on alleged
misrepresentations by Edelman that Citicorp
had 15 acres to sell and that all 15 acres were
included in the purchase.

We agree with Edelman's contention that
any reliance by plaintiffs upon those alleged
misrepresentations was not justified or
reasonable. Citicorp's ownership of only five
acres was a matter of public record, readily
ascertain¿ble from the abstract of title
provided to plaintiffs' attorney for her review
prior to the closing. Irrdeed, the deed

accurately sets forth the description and
boundaries of the properiy. Plaintiffs "had the
means available to lthem] of knowing, by the
exercise of ordinar¡r intelligence, the truth
concerning the description and boundarlies] of
the land ... [and, because they] failed to make
use of such means, lthey] will not be heard to
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complain that [they were] induced to enter
into the purchase by misrepresentation" (Kurz
v. Nicolo, L25 

^.D.2d 
993, 993, 510 N.Y.S.2d

390; see Mosca v. Kiner, 277 
^.D.2ð' 

937, 938,
716 N.Y.S.2d 543; Parkway Woods v. Petco
Enters., 201 A.D.2d 713, 608 N.Y.S.2d 314).

We reject the contention of plaintiffs that they
are not charged with notice of the
discrepancies *808 that their attorney failed
to disclose to them (see Otsego Aviation Serv.
v. Glens Falls Ins. Co.,277 App.Div. 612, 618,
102 N.Y.S.2d 344). We therefore grant the
motion of Edelman and d-ismiss the complaint
and cross clai¡ns against it.

It is hereby ORDERED that the order so

appealed from be and the same hereby is
unanirnously reversed on the law without
costs, the motion is granted and the complaint
and cross claims against defendant Audrey
Edelman & Associates are dismissed.

I A.D.8d 1050, 778 N.Y.S.2d 806, 2004 N.Y
Slip Op. 04996

END OF DOCTIMENT
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Not Reported in F.Supp.2d
(Cite as:2003 WL 221'37985 (S.D.N.Y.))

Only the Westlaw citation is cunently
available.

United States District Court,
S.D. New York-

BOMBARDIER CAPIIAL INC., Plaintiff,

NASKE AIR GNßH] Erbengemeinschaft/
Ortwin R. Naske (Lidija Naske, Tanja Naske
and Pascale Naske); and Wilmington TYust
Company, As Owner Trrrstee, Defendants.

No. 02 CV 10176 DLC

Sept. 17,2003

Lender of funds for purchase of aircraft sued
borower, seeking recovery of amou¡rt due.
Bonower counterclairned, alleging fraud and
misrepresentation. Lender moved to dismiss
counterclaims. The District Court, Cote, J.,
held that: (1) lender did not fiaudulently
induce borrower to buy ai¡craft at inflated
price; (2) borrower failed to state fraud clai,¡n
with required degree of particularity; (3)
lender did not engage in negligent
misrepresentation

Motion granted.

West Headnotes

[1] Banks and Banking 100
52k100
Lender of funds used to acquire aircraft did
not fraudulently induce borrower to buy
aircraft at inflated price, under New York law,
by failing to disclose true va,ì.ue; there was no
frduciary relation of trust or confidence
between lender and borrower, as required
before lender was required to disclose tme
valuation information.

[2] Federal Civil Procedure 636
1704k636
Borrower of funds for purchase of aircraft
failed to state with degree of particularity
required of fraud allegations under federal
procedure rule, claim that lender fraudulently
induced borrower to take out loan through
misrepresentations regarding aircrafb, even
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though borrower claimed that death of its key
negotiator obviated particularity
requirements, and as facts were now
particularly within knowledge of lender,
misrepresentations could be alleged on
information and belief. Fed. Rules Civ. Proc.,
Rule 9(b).

[3] Banks and Banking 100
52k100
There was no special relationship between
lender of funds to purchase airplane and
borrower, as required under New York law
before borrower could rely on lender's alleged
negligent misrepresentations regarding
aircraft.

Andrew J. Ryan, Robert F. D'Emilia,
Salisbury & Ryan, LLP, New York, New
York, for Plaintiff.

Bennett H. Last, Frederic P. Rickles,
Gilbride, T\rsa, Last & Spelane, LLC, New
York, New York, for Defendant.

OPINION AND ORDER

COTE, J.

*1 Plaintiff Bombadier Capital, Inc. ("BCI")
brought this diversity action on December 24,
2002 against defendants Naske Air GMBH
("Naske Air"), ErbengemeinschaftiOrtwin R.
Naske ("Naske Estate") and Wilmington Tlust
Company, as Owner T?ustee ("Wilmington
T?ust") (collectively, "Bor:rowers"), for a
collection of debt. BCI alleges that Naske Air"
defaulted under a loan agreement executed in
corurection with the purchase of an ai¡craíï.
BCI seeks monetar¡r damages from Naske Air
and the Naske Estate, and an order directing
Wilmington Tlust, as the aircraft's owner
trrrstee, to relinquish possession of the
aircraft.

On March 19, 2003, Borrowers frled an
answer and counterclaim against BCI. BCI
now moves to dismiss Borrowers'
counterclaims and related affirmative
deferues. For the reasons stated below, the
motion is granted.
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Background

The parties'pleadings allege the following.
BCI is in the business of financing the
purchase of commercial equipment, including
aircraft. On or about May 9,2001, Naske Ai¡
entered i¡rto a loan agreement with BCI
("Loan Agreement") in which BCI financed
Naske Air's purchase and refurbishment of a
1981 Bombardier CL-600-1411 aircraft
("Aircraft") for $6,075,000. The loan to Naske
Ai-r was guaranteed by Ortwin Naske
("Naske"), Naske Air's principal, pursuant to
a Guaranty ("Guaranty") also dated the same
day. Both the Loan Agreement and the
Guaranty contained New York choice of law
provisions, and named the United States
District Court for the Southerrr District of New
York as the proper venre for any legal action
arising from the contracts.

In the sunmer of 2001, Naske died in an
airplane crash. A-ft,er Naske's death, Naske
Air ceased making loan payments, and
subsequently inforrned BCI orally and in
writing that it would make no further
payments. BCI demanded payment from the
Naske Estate as Naske's successor under the
Guaranty. The Naske Estate refused orally
and in writing to make any payments to BCI.

In their answer, Borrowers assert
counterclairns of fraudulent inducement,
negligent misrepresentation, and breach of
fiduciary duty. Borrowers allege that BCI
fraudulently induced Naske Air to purchase
the Aircraft at inflated prices because BCI, as
the main creditor of the Aircrafb's then-owner,
had "an interest in substituting a more
creditworthy entity, zuch as Naske Air, to
take over the payment obligations for the
Aircraft." Because of its expertise in the
valuation of aircraft, BCI knew or should have
known that the price paid by Naske Air was
too high. Borrowers allege "upon information
and belief' that "[BCI] ... was aware of the
Aircrafb's condition and fair market va-Iue."
BCI made affrrmative representations to the
Bor:rowers with the intent to create reliance
that the Aircraft was of su-ffrcient value to
collateralize the loan. BCI was under a duty
to disclose the actual value ofthe Aircraft, and
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its failure to do so was frauduÌent.

Bonrowers' claim for negligent
misrepresentation alleges that BCI's
representations and omissions regarding the
value of the Aircraft were made in a
negligent, careless, and"/or reckless manner,
and that Naske Air relied upon such
misrepresentations to their detri¡nent.
Finally, Borrowers allege that BCI breached
its frduciary duty to act in good faith and in a
comrnercially reasonable maruter by
preventing Naske Air from reselling the
Aircraft. Upon Naske's death, Borrowers
entered into a binding contract with a
creditworthy third-party purchaser for a sale
at a reasonable price. As part ofthe contract of
sale, the third-party purchaser required that
BCI altow it to assume the existing frnancing
arrangement for the Aircraft. BCI, through
one ofits agents, agreed to this condition, but,
after much delay, rescinded its promise. As a
result, the third party purchaser withdrew its
offer, and Naske Air was unable to complete
the sale of the Aircraft.

*2 BCI has moved to d.ismiss Borrowers'
three counterclaims on the following grounds:
(1) the fraudulent inducement and negligent
misrepresentation cou¡terclaims are
defectively pled in that they lack the
specificity required under Rule 9(b),
Fed.R.Civ.P., (2) the negligent
rnisrepresentation counterclai¡n fails to allege
the existence of a "special relationship" with
Naske Air, as required by New York law for
claims of negligent misrepresentation, and (3)
the fiduciary duty elaim fails as a matter of
law because BCI owed them no such duty.

Discussion

A motion to dismiss is governed. by Rule
12(bX6), Fed.R.Civ.P. To disrniss a claim
pursuant to Rule 12(bX6), a court must
determine that "it appears beyond doubt, even
when the lclaim] is liberally constmed, that
the lmoving pariyl can prove no set of facts
which would entitle him to relief." Jaghory v.
New York State Dep't of Educ., 131 F.3d 326,
329 (2d Ci-r.1997) (citation omitted). In
construing a pleading, the court must "accept
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all factual allegations in the fclaim] as true
and draw inferences from those allegations in
the light most favorable to the [pleader]." Id.
"Given the Federal Rules' simplified standard
for pleading, a court may dismiss a lclaim]
only if it is clear that no relief could be
gfanted under any set of facts that could be
proved consistent with the allegations."
Swierkiewicz v. Sorema, N.4., 534 U.S. 506,
5L4, L22 S.Ct. 992, r52 L.F,d,.zd 1 (2002)
(citation omitted). The court need not credit
general conclusory allegations that "are belied
by more specific allegations of the [pleading]."
Hirsch v. Arthur Andersen & Co., 72 F.Sd
1085, 1092 (2d Cir.1995).

The Federal Rules of Civil Procedure
require that a pleading contain "a short and
plain statement of the claim showing that the
pleader is entitled to relief." Rule 8(aX2),
Fed.R.Civ.P. Pleadings are to give "fai-r
notice" of a claim in order to enable the
opposing party to answer and prepare for trial,
and to identifr the nature of the case.
Si¡rrmons v. Ãbruzz,o, 49 F.3d 83, 86 (2d
Cir.1995); Salahuddin v. Cuomo, 861 F.2d 40,
42 (2d Cir.1988). "Rule 8(a)'s sirnplified
pleading standard applies to all civil actions,
with limited exceptions." Swierkiewícz, 534
U.S. at 5L3.

One of the exceptions to Rule 8's sirnplified
pleading standard applies to claims of fraud.
Claims of fraud are governed by Rute g(b),

Fed.R.Civ.P. Although "¡rnlalice, intent,
knowledge, and other condition of mind of a
person may be averred generally," Kalnit v.
Eichler, 264 F.3d 131, 138 (2d Cir.2001), Rule
9(b) requires allegations of fraud to be stated
with particularity. See Ganino v. Citizens
Utils. Co., 228 F.3d 154, 168 (2d Cir.2000).
The pur¡rose behind Rule 9(b)'s heightened
pleading requirement is to provide fair notice
of a claim, to safeguard a party's reputation
from irnprovident charges of wrongdoing, and
to protect against the institution of a strike
suit. See Acito v. IMCERA Group, Inc., 47
F.3d 47, 52 (2d Cir.1995). To comply with the
requirements of Rule 9(b), an allegation of
fraud must speci$: "(1) those statements the
plaintiff thinks were fraudulent, (2) the
speaker, (3) where and when they were made,
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and (a) why plaintiff believes the statements
fraudulent." KoehLer v. Bank of Bermuda
(New York) Ltd., 209 F.3d 130, 136 (2d
Cir.2000).

Frauduìent Inducement

*3 [1] The Bor:rowers' clairn of fraudulent
inducement rests on two alternative theories.
First, Borrowers assert that BCI's failure to
disclose the "true value" of the Aircraft is a
fraud by omission. Second, Borrowers allege
misrepresentations by BCI that the "Ai¡craft
was of su-ffrcient value to fi.rlly collateralize
the loan proceeds at the time of the sale to
Naske." Under either theory, the claim of
fraudulent inducement must be dismissed.

Under New York law, in order for an
omission to be Íìaudulent, the party accused of
fÍaud must have had a duty to speak.
Progressive Casualty Ins. Co. v. C.A.
Reaseguradora Nacional de Venezuela, 991
F.zd 42, 47 (2d Ctu.1993). Such a duty
"ordinarily arises where the parties are in a
frduciary or other relationship signi$ring a
heightened level of trust." Remington Rand
Corp. v. Amsterdam-Rotterdam Bank, N.V.,
68 F.3d L478, 1483 (2d Cir.1995). For
example, a duty to disclose may arise if "one
party possesses superior knowledge, not
readily available to the other, and knows that
the other is acting on the basis of mistaken
knowledge." Id. at 1484. See also Ceribelli v.
Elghanayan, 990 F.2d 62, 64 (2d Cir.1993).
The relationship between debtor and creditor
is not, absent special circumstances, a
frduciary relationship. In Re Mid-Island
Hospital, Inc.,276 F.3d 123, 130 (2d Cir.2002);
Wiener v. Lazard Freres & Co., 24L 

^.D.zdLlA, 672 N.Y.S.2d 8, 14 (lst Dept.1998).
"When parties deal at arms length in a
commercial tra¡rsaction, no relation of trust or
confidence su-ffrcient to find the existence of a
frducia¡y relationship will arise absent
extraordinary ci¡cumstances." In Re Mid-
Island, 276 F.3d at 130.

The Borrowers have not pleaded sufficient
facts from which to i¡fer the existence of a
fiduciary relationship between themselves and
BCI. In particular, Borrowers fail to plead
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sufficient facts to show how BCI's knowledge
of the value of the Aircraft was superior to
their own. Bonowers' only allegation of
zuperior knowledge is that "upon information
and belief' BCI is an "expert" in the
"evaluation of tJre market for various ai¡craft
[sicl," while Naske Ai¡ "had no comparable
e>rpertise." These allegations are insuffrcient
to support the necessar¡r i¡nbalance in light of
the pleadings' averments that Naske Air is
itself an airline company and the absence of
any allegation that Naske Air was denied an
opportunity to inspect the Aircraft. The claim
of fraudulent inducement, to the extent it is
based on an omission theory, is dismissed.

tzl Borrowers' alternative theory of
fraudulent inducement is based upon a
misrepresentation theory. Because a
fraudulent inducement claim necessarily
involves allegations of fraud, it must meet
Rule 9(b)'s heightened pleading requirements.
See Hoffenberg v. Hoffinan & Pollok, 248
F.Supp.2d 303, 310-11 (S.D.N.Y.2003).
Borrowers' conclusory allegations are not
suffrcient to meet Rule 9(b)'s pleading
requirements. Bonrowers fail to identiS the
allegedly fraudulent statements made by BCI,
the speaker or speakers of the allegedly
fraudulent statements, or when and where the
statements were made.

*4 Bomowers admit that their fraudulent
inducement claim is not pled with sufficient
particularity, but contend that Naske's death
entitles them to relief from the strictures of
Rufe 9ft) since Naske was the only person who
had contact with BCI in negotiating the loan.
They rely on the principle that facts peculiarly
within the opposing party's knowledge may be
pled on information and belief despite Rule
9(b)'s heightened pleading requirements. See
ruE AFL-CIO Pension Fund v. Herrmann, 9
F.3d 1049, 1058 (2d Cir.1993) (need not plead
those facts to which plaintiff was never privy);
Wexner v. First Manhattan Co., 902 F.2d 169,
172 (2d Cir.1990) (exception is not a license for
speculation). Even when facts are exclusively
within the other party's control, however, a
complaint must still contain specific facts
supporting a strong inference of fraud. See,
e.9., We)srer,902 F.2d at 172; Elliott Assocs.,
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L.P. v. Covance, Inc., No. 00-C4115 (SAS),
2000 WL L752848, at *6 (S.D.N.Y. Nov.28,
2000) (citing Devaney v. A.P. Chester, 813
F.zd 566, 569 (2d Ci-r.1987). Naske's death
does not relieve Bonowers of their obligation
to plead the specific representations that
constitute the fraud and to identity the
speaker and date of the represeñtations.
Without such basic information, the
allegations constitute little more than
speculation. Bonrowers' faih¡re to plead any
speciñc facts to support the claim of
Ílaudulent inducement requires that this
counterclaim and its associated affrrmative
defenses be dismissed.

Negligent Misrepresentation

t3l Under New York law, a claim for
negligent misrepresentation requires proof
that

(1) the defendant had a duty, as a result ofa
special relatioruhip, to grve conrect
information; (2) the defendant made a false
representation that he or she should have
known was incorrect; (3) the information
supplied in the representation was known by
the defendant to be desired by ihe plaintiff
for a serious puq)ose; (4) the plaintiff
intended to rely and act upon it; and (5) the
plaintiff reasonably relied on it to her
detriment.

Hydro Investors, Inc. v. T?afalgar Power Inc.,
227 F.Sd B, 20 (2d Cir.2000). A *special

relationship" is akin to a frduciary
relationship, but need not rise to that same
level. See Lehman Bros. Commercial Corp. v.
Minmetals Intern. Non-Ferrous Metals
Tlading Co., L79 F.Supp.2d 118
(S.D.N.Y.2000). Liabiliþ for negligent
misrepresentation is imposed only on those
"who possess unique or specialized expertise,
or who a¡e il a special position of confrdence
and trust with the injured party such that
reliance on the negligent misrepresentation is
justified." Kimrnel v. Schaefer, 89 N.Y.2d 257,
263, 652 N.y.S.2d 7L6, 675 N.E.2d 450 (1996).
In commercial cases, there must be an
"identifrable source of a special duty of care."
Id. at 264,652 N.Y.S.2d 7L5,675 N.E.2d 450.
"Whether the nature and caliber of the
relationship between the parties is such that
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the injured party's reliance on a negligent
misrepresentation is justified generally raises
an issue of fact." Id. In determining whether
justifiable reliance exists in a particular case,
a fact frnder should corsider "whether the
person making the representation held or
appeared to hold unique or special experbise;
whether a special relationship of trust or
confi.dence existed between the parties; and
whether the speaker was aware of the use to
which the information would be put and
supplied it for that pur¡rose." Id.

*5 Using Kimmel' s three-pari analysis,
Borrowers fail to plead justifiable reliance on
BCI's misrepresentations. Although Borrowers
allege that BCI had superior knowledge in the
valuation of aircraft, that Bonowers had no
comparable expertise, and tJ:at BCI obtained
an independent appraisal listing the true
va-Iue of the Aircraft as substantially less than
Borrowers paid for it, in light of the entire
pleading, these allegations do not suggest that
BCI's ex¡lertise was suffrciently unique or
special. As already noted, Naske Air is
identified as an airline company and there is
rlo allegation that it was denied arr
opporbunity to inspect or appraise the Aircraft.
Borrowers also fail to plead the existence of a
special relationship of trust and confidence
with BCI. Bonowers do allege that BCI made
representations that the Aircraft was of
su-fücient value to collateralize the loan, and
that BCI knew that Borrowers would rely on
its expertise. Ttreir adequate pleading of one
of the three Kimmel factors, however, is
insu-ffrcient to survive a motion to dismiss.
See Suez Equity Investors, L.P. v.. Toronto-
Dominion Bânk, 250 F.3d 87, 103-104 (2d
Ctu.2001) (adequate pleading of two of the
three Kimmel factors suffrcient to overcome a
motion to dismiss).

Breach of Fiduciary Duty

As discussed supra, the counterclaims fail to
plead that BCI and Bonowers were in a
frduciarSr relationship. Consequently,
Borrowers' counterclaim for breach of
frduciary duty fails as a matter of law.
Borrowers make only bare assertions of the
existence of such a relationship between
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Naske Air and BCI. Conclusory assertions
that one party is acting in a fiduciary capacity
for another is not sufficient to plead the
existence of a frduciar¡r relationship when the
pleadings also contain a-llegations that the
parties were in a borrower/Iender relationship.
Because the Bonowers do not adequately
allege a frduciary relationship, it is
rmnecessar¡i to discuss whether BCI's failu¡e
to approve the third-party purchaser's
application for credit constitutes a breach of
fiduciary duty.

Conclusion

The motion by Bombadier Capital Inc. to
dismiss the counterclaims and their associated
affrrmative defenses is granted.

SO ORDERED:

2003 wL 22t37989 (S.D.N.Y.)

END OF DOCTIMEN1I
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United States District Court,
S.D. New York.

BORDEN,INC., AlfredS. Cummin, A.S.
D'Amato, A¡n Forrestal ard W. Donald

Nyland as Executors of the Estate of Frank V.
Forrestal, Deceased, Robert

Gutheil, Jon Hettinger, David Kelly, Walter
Kocher, Augustine Manrsi, Ruth

Marusi, Allan Miller, Bernard Nemtzow,
Herman Peed, Edward L Piernick, Joseph

Saggese, Eugene Sullivan and Gloria
Sullivan, Plaintiffs,

v.
SPOOR BEHRINS CAMPBELL & YOUNG,

INC.; First Interstate Bank, Ltd.; First
Interstate Investment Services, Inc.; Kenneth

R. Beh¡ins, T. Richard Spoor;
Robert L. Campbell and Michael D. Young,

Defendants.

No. 89 Civ. 8645 (WCC)

July 30, 1993.
As Amended Aug. 30, 1993.

Investors brought suit against investment
advisor, clairning securities fraud and RICO
violations arising out of investments in
li¡rited partnership. Parties moved for
srunmary judgment. The District Court,
WiIIiam C. Conner, J., held that: (1) material
issues of fact, precluding srunmary judgment
for investors, existed as to whether advisor
had failed to disclose that it was receiving
comrnissions from partnerships, and (2)
material issues of fact, precluding swnmary
judgment for parent of advisor, existed as to
whether parent cou-Id be found to have
conspired with advisor in withholding
information to investors.

Motions denied.

West Headnotes

[1]Federal Civil Procedure 2465.I
1704k2465.1
Regardless of whether trial of case is to be
before judge or jury, standard for granting
srunmary judgment remains the same, and is
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available only when, after drawing alt
reasonable inferences in favor of party
opposing motion, no reasonable trier of fact
could frnd for nonmoving party.

[2] Federal Civil Procedure 25Ll
1704k2511
Material issues of fact, precluding slmìmary
judgment on behalf of investors, existed. as to
whether sellers of interests in investment hacl
disclosed that they received comrnissions from
promoters of investments; writings indicating
that payments were made by promoters to
seller used terms such as "fees," which were
ambiguous and could be interpreted to mean
either comrnissions for sales or fees in
connection with other services, such as due
diligence. Securities Exchange Act of 1934, $

10(b), 15 U.S.C.A. $ 78j(b); 18 U.S.C.A. $ 1961
et seq.

[3] Federal Civil Procedure 25Ll
1704k2511
Material issues of fact, precluding sumrnary
judgment, existed as to whether investment
advisor providing advice to executives of
corporation had violated terms of agleement
with corporation, by acting as seller of
investment opportunities in limited
partnerships while violating representation
made to corporation that advisor was not
seller of frnancial instruments; question
whether advisor was seller would turn on
whether advisor had received commissions
from partnerships, issue which was "hotly
contested." Securities Exchange Act of 1934,
$ 10(b), 15 U.S.C.A. $ 78jft); 18 U.S.C.A. $

1961 et seq.

t41 Racketeer Influenced and Cormpt
Organizations 15
319Hk15
Conspiracies involving securities fraud may
serye as predicate acts for RICO claim6, even
though there is some authority that no private
rights of action for conspiracy exist for
violations of Rule 10b-5. Securities Exchange
Act of 1934, $ 10(b), 15 U.S.C.A. $ 78j(b); 18
U.S.C.A. $ 1961 et seq.

[5] Conspiracy 2
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91k2
Corporation was not entitled to summary
judgment on conspiracy charges, based on
claim that it could not have corspired with its
subsidiary to defraud investors in lirnited
partnerships being touted by subsidiary;
alleged conspiracy involved third parbies in
addition to subsidiary.

[6] Conspiracy 2

91k2
To sustain conspiracy claim, plaintiff need
show only that conspirators agreed on corrirnon
purpose, and need not show that every
conspirator conspired directly with every other
member of conspiracy.

[7] Conspiracy 19

91k19
Di¡ect proof of conspiracy is seldom available,
therefore an illicit agreement may be shown
by circumstantial evidence.

[8] Conspiracy 19

91k19
Proof of tacit, as opposed to ex¡llicit,
understanding is suffrcient to show agreement
to conspire, and among factors fact finder may
consider in inferring conspiracy are
relationship of parties, proxirnity of ti¡ne and
place of acts, and duration of actors' joint
activity.

[9lConspiracy 2
9Lk2
To demonstrate conspiracy plaintifis need not
show that each corupirator agreed to every
detail of corupiracy, but only that each agreed
on essential nature ofplan.

[10ì Conspiracy 2L
91k21
Material issues of fact, precluding srunmarT¡
judgment, existed as to claim by parent
corporation of investment advisor frrm that it
was unaware that advisor \ry'as receiving
corrmissions from ti¡nited partnership
investments which it was touting and had
consequently not engaged in conspiracy with
subsidiary to defraud investors; there was
evidence that subsidiary had provided parent
with detailed information regarding each
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investment in question, showing that
comrnission income was being received.

[lllConspiracy 9
91k9
Term "placement fee" was synonymous with
terrn "commissions" for pu4)oses of
determining whether parent of investment
advisor, who had received information that
advisor had been given 'lplacement fee" in
corurection with investment in limited
partnership, was participant in conspiracy to
conceal from investors fact that partnerships
had given advisor "commissions" for having
touted investment.

[12] Conspiracy 19
91k19
There was evidence to support deter¡nination
that parent of subsidiary which was
i¡rvestment advisor had committed acts in
furtherance of conspiracy with advisor to keep
investors from discovering that limited
partnerships in which investments had been
made upon advisor's recom¡nendation were
paying com¡nissions to advisor; parent had
omitted from filings with Securities and
Exchange Commission any discussions of
subsidiary's sales of those limited partnership
interests.

*217 Bressler, Amery & Ross, New York
City, for plaintiffs (Bernard Bressler, David J.
Olesker, Daniel Baldwirç and Noel C.
Crowley, of counsel).

Sullivan & Cromwell, New York City, for
defendants (Philip L. Graham, Jr., John B.
Reid-Dodick, and Lisa J. Laplace, of cou¡sel).

+218 OPINION AND ORDER

WILLIAM C. CONNER, District Judge:

Plaintiffs Borden, Inc., et al. bring this
action against Spoor Behrins Campbell &
Young, Inc. ("SBCY"), each of SBCY's
principals (T. Richard Spoor, Kenneth R.
Behrins, Robert L. Campbell, and Michael D.
Young), First Interstate Investment Services,
Inc. ('FIIS"), and First Interstate Bank, Ltd.
("Fß") for violations of section 10(b) of the
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Securities and Exchange Act of 1934, 15

U.S.C. $ 78j(b), and SEC RuIe 10b-5
promulgated thereunder; [FNl] violations of
the Racketeer Influenced and Cornrpt
Organizations Act ("RICO"), 18 U.S.C. $ 1961
et seq.; and for ilunerous comrnon law
violations. The action is presently before the
Court on the parties' cross motions for partial
surrunar¡¡ judgment. The motions a¡e denied.

FNl. Plaintiffs state claims for direct securities

fraud, aiding and abetting, control person liability,
and conspiracy to commit securities fraud.

BACKGROUND

SBCY is a personal frnancial planning
boutique established in 1978 which was
acquired by FIB, through FIB's subsidiarly
FILS, on May 25, 1983, and operated as a
wholly owned subsidiary from that date until
the end of 1987. On February 2, 1979,
Borden, Inc. ("Borden") retained SBCY to
provide financial advice to a selected group of
its executives ("the individual plaintiffs") for a
period of one year, and the contract was
renewed annually through the end of 1985.
During the course of this relationship, SBCY
recommended that these Borden executives
purchase interests in a number of li¡nited
partnerships as tax shelters. The gravamen
of the complaint is that by faiting to disclose
payments SBCY received from each of these
partnerships, defendants fr audulently induced
51 purchases by the individual plaintiffs of
interests in 20 separate limited partnerships.

In support of the instant motions, plaintiffs
argue that the undisputed facts show that
SBCY received undisclosed commissions on 40
of their purchases in 15 of the limited
partnership at issue, tFN2l and defendants
FIB and FTTS ("the FIB defendants") argue
that they can not be held liable for SBCY's
alleged fraudulent behavior that occurred
prior to their acquisition of SBCY. Both
srmrrnary judgment motions are denied.

FN2. lnvesûnents in the following timited

partnerships are the subject of this motion: Holiday

Assoc. of Marathon Key ("Marathon Key");

Triangle Professional Assoc. ("Triangle"); Holiday
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Assoc. of Mt. Vernon ("Mt. Vernon"); Hotiday

Assoc. of Lake Placid, Florida ("Lake Placid");

Transpac 1982-5, 1982-8; Transpac 1983-II;

Historic Inns of Annapolis L.P. ("Historic Inns");

Mt. Ida Assoc. ("Mt. Ida"); Marbury Hotel Assoc.

of Georgetown Ltd. ("Marbury"); Frick Building

Investors. Ltd. ("Frick"); Holiday Assoc. of
Sebring ("Sebring"); Market Street Investors L.P.
("Market St."); Searay Partners L.P. ("Searay");

200 Main St., State Street ("200 Main St."); and

T.W. Decisions. Pls.' Br. in Sup. at 56.

DISCUSSION

I. Plaintiffs' Motion For Partial Sumrnary
Judgment

t1l Plaintiffs seek partiaL srúrmarT¡
judgment on the following claims: Rule 10b-5,
(direct, aiding and abetting, and control
person liability) (Counts I, II, XVÐ, RICO
(Counts XfV, XV), coÍunon law fraud (Count
fV), breach of fiduciary duty (Count VIID;
aiding and abetting coûrmon law tort (Court
KII); breach of contract (Count VD; and
irnposition of a constructive trust (Count XID.
tFN31 In urgtng us to grant their motion,
plaintiffs argue that srunmary judgment in
this case is particularly appropúate because if
the case were to go to trial, the Court and not
a jury would sit as the finder of fact. PIs.' Br.
in Reply at 7. ContrarT to plainti.ffs'
cou¡sel's irsinuation, the standard for
granting stunmarlr judgment under Rule 56,
Fed.R.Civ.P., remains the same whether a
jury trial or a bench trial is anticipated. In
either case swnmary judgment may be +219

granted only when, after drawing all
reasonable inferences in favor of the party
opposing the motion, no re€ìsorulble trier of
fact could find for the nonmoving party.
Lund's, Inc. v. Chemical Bank, 870 F.2d 840,
844 (2d Ctu.1989). A summary judgment is
not appropriate where material factual
matters are in dispute. National Union Fire
Ins. Co. v. T\rtur, 892 F.2d 199, 203 (2d
Ctu.1989). In support of their motion,
plaintiffs contend that the undisputed facts
demonstrate that SBCY received undisclosed
comrnissions on the investments at issue.
However, a review of the discovery materials
submitted pursuant to this motion reveals that

@
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the matter of SBCY's alleged commissions is
hotly contested. Since only the frnder of fact
at trial may weigh the credibility of
contradictory evidence, the submissions of
plaintiffs' counsel are not the stuff of which
srunmarf¡ judgments are made. [FN4]

FN3. It is not completely clear from plaintiffs'

submissions which claims are subject to this motion.

The ctaims for negligence and receiving commercial

bribes (Counts VII, X) appear in some, but not all,

of plaintiffs' headings but are not analyzed in the

argument, while the claim for aiding and abetting

common law tort (Count XI[) is not mentioned in

the headings but is analyzed in the argument. We

address only those claims that plaintiffs analyze in

their discussion.

FN4. Defendants SBCY, T. Richard Spoor,

Kenneth R. Behrins, Robert L. Campbell, and

Michael D. Young do not file a memorandum of
law in opposition to plaintifß' motion, and counsel

for these defendants has expressed a desire to rest

on those arguments made in the brief filed by the

FIB defendans. Although under local rule 3(b)

failure to submit a memorandum of law may be

deemed suff,rcient cause to grant â motion in default,

it would be inappropriate to do so in this c¿se

where arguments and authority have been presented

to the Court which require that plaintiffs' motion be

denied as to all defendants.

A. There Is A Question Of Fact As To
Whether SBCY Received Undisclosed
Com¡nissions.

[2] Defendants do not dispute that SBCY
received fees from a mrmber of the lirnited
partnerships at issue for various types of
services and, at trial, plaintiffs may contend
that there was inadequate disclosure ofeach of
these payments which created a conflict of
interest for SBCY. However, plaintiffs' basis
for the i¡rstant motion is much nanrower. The
evidence presented by plaintiffs shows only
that, for the subset of investments at issue,

SBCY did not disclose that it would receive
any fees in the form of comrnissions. Plaintiffs
unsuccessfr:Ily attempt to show from
undisputed evidence that SBCY received
com¡nissions on these investments.

Page 82

L. SBCY's Disclosure Of Payments Received
From The Partnerships At Issue.

Pursuant to this motion the totality of
SBCY's fee disclosure is not before the Court.
Each of the 15 li¡nited partnerships that are
the subject of this motion was distributed
pursuant to a private placement memorandum
("PPM'). However, out of these lengthy
documents, plaintiffs submit only the two or
three selected pages which discuss the
commission, if any, that would be paid to
purchasing representatives. As plaintiffs
point out, none of the PPMs discloses
comrnissions paid to SBCY. tFNSl In additiorq
purchasing questionnaires were executed by
the individual plainti-ffs in connection with a
number of the limited partnerships at issue,
and plaintiffs selectively cite these documents
as well. The placement questionnaires for
two of the li¡nited partnerships are attached as

exhibits to the motion, and plaintiffs' counsel
purports to have copied into plaintiffs' brief
selected paragraphs from the questionnaires
for seven other li¡nited partnerships. tFN6l
Every excerpt plaintiffs cite from *220 SBCY's
disclosure documents is designed to show that
SBCY represented to plainti-ffs that it would
not receive comrnissions on their investments.
Plaintiffs' limited analysis of SBCY's
disclosure ruüTows the scope of this motion
In order to prevail, plaintiffs must
demor¡strate from the uncontested facts that
SBCY received comrnissions pursuant to each
investment at issue.

FN5. The PPMs for the Historic Inns, Mt. Ida, and

200 Mafur St. limited partnerships state that no

commissions will be paid ftom the proceeds of the

inveshnents. See Pls.' Ex. 33, 34, z[4 respectively.

The PPM for the Triangle limited partnership is

somewhat ambiguous. It states that no syndication

fees will be paid and if any are incurred, they will
be paid by the general partner, not by the

partnership. See Pls.' Ex. 4l at note [3]. The

remainder of the PPMs disclose some selling

commissions but none ståtes specifically that SBCY

will receive any commission. See PIs.' Ex. 35-39,

4143,4547: and Defs.' Ex. in SuP. 23.

FN6. Plaintiffs include Bernaro Nemtzow's

purchasing questionnaire in the Frick limited

@
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partnership in which SBCY discloses that it will
receive fees for due diligence, travel, and

investment surveillance and Augustine Marusi's
purchasing questionnaire for the Market St. limited

partnership in which SBCY discloses that it will
receive undetermined but substantiål fees for

frnancial consultation services. Pls.' Ex. 40.

Plaintiffs quote Ílom the purchasing questionnaires

used in the Marathon Key, Lake Placid, Mt.
Vernon, Sebring, Triangle, Marbury, and Transpac

1983-tl timited partnerships to show that SBCY

only disclose fees received for due diligence, travel,

and invesÍneût surveillance. These quotations are

made to support plaintiffs' position that SBCY did

not disclose any commission payments. Pursuant

to a summary judgment motion it may be

inappropriate to consider documents quoted in
plaintiffs' brief that are not submitted as exhibits.

However, since plaintiffs have failed to show that

SBCY received commissions on the invesûnents in
question, we need not reach this issue.

2. The Undisputed Facts Do Not Show That
SBCY Received Com¡nissions OnThe

Investments At Issue.

Plaintiffs fail to present the Court with
undisputed evidence that SBCY received
comrnissions on the investments that are the
subject of this motion. Kenneth Behrils, the
SBCY principal responsible for negotiating
the fees with the general partners and
promoters, and Michael Young, another SBCY
principal, maintain that the fees received from
the lirnited partnerships were paid for due
diligence, surveillance, and monitoring, and
therefore did not constitute comrni6sion6.
Behrins Dep. at 163, 359; Young Dep. at 80-
83. tFNTl Defendants also provide the Court
with SBCY's response to plaintiffs'
interrogatory in which SBCY lists the non-
sales services performed. for each limited
partnership. Defs.' Ex. in Op. 47. The fact
that plaintiffs submit a multitude of
documents, in an attempt to impeach the
evidence put forth by defendants, confirms the
existence of a fundamental factual dispute
which compels us to deny plaintiffs' motion.
Nevertheless, we discuss plaintiffs'
submissions and show why they fail to
establish conclusively that SBCY received
comrnissions on the investments at issue.
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FN7. James Fox, CEO of FIIS and Dale Welton,

CFO of FIIS, also understood that the fees were

paid for non-sales services. Fox Dep. at 6647;
Welton Dep. at 54.

Many of the documents cited by plaintiffs
use ambiguous terrns such as "investrnent
fees", PIs.' Ex. 15, or "placement fees" [FN8]
to describe the payments that SBCY received
from the lirnited partnerships. Nonetheless
plaintiffs' cou¡sel argues that these
documents constitute undisputed evidence
that SBCY received commissions on the
investments in question. However, Kerureth
Behrins' deposition states that the term
"placement fees" was not intended to be
synonymous with "commission", [FN9] and
therefore these documents merely revea-l a
disputed issue of fact.

FN8. The term "placement fee" is used to describe

SBCY's non-frnancial planning revenue in Pls.' Ex.

t7, 21, 24, 25, 26, 27, 28.

FN9. Kenneth Behriru testified as follows at his

deposition: Q. What do you think "placement fees"

means? A. That was a term that I believe First
Interstate used to distinguish the fees that we

received for due diligence, surveillance, so forth
from our frnancial counseling fees ... Behrins Dep.

ar. l2O.

Further, m¿ury of the documents that
plaintiffs cite describe SBCY's aggregate
revenue stream and thus fail u¡nmbiguously
to support the conclusion that SBCY received
com¡nissions on the specific investments at
issue. For example, plaintiffs make much of
documents associated with Covington &
Burling's (FIB's outside counsel) analysis of
whether SBCY's activities required it to
register as a broker/dealer. The first ofthese
are some handwritten notes attributed to
Phyllis Thompson, a Covington & Burling
associate, which state that SBCY received fees
for, among other things, finding investors for
the general partners in lirnited partnerships.
Pls.' Ex. 9. Thompson also received a letter
from Young of SBCY that described the
payments from the tirnited partnerships as

investment management fees. PIs.' Ex. 6.
Young's letter explained that the magnitude
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of these fees was dependent on two factors;
frrst, the amount of tirne, travel, and expenses
which would be irrcurred over the life of the
investment, and second the amount the
gerreral partner would have received for
placing the equity absent SBCY's services.
tFNlOl Id. Thompson then *221 wrote a
memorandum which analyzed whether an
investment advisory firm, which received
commissions for acting ¿rs a purchasing
representative for its clients' Ii¡nited
partnership tax shelter investments, was
required to register as a broker/dealer. Pls.'
Ex. 16. Even if we v¡ere to conclude that
these documents demonstrate that SBCY had
some com¡nission income, there is no evidence
that tJrose comrnissions were received in
connection with the investments that are the
subject of the instant motion Properly
disclosed cornnissions may have been received
by SBCY from a number of sources. Plaintiffs
represent only about l07o of SBCY's total
client base, [FN11] and com¡nission revenue
on SBCY's balance sheet may have resulted
from comrnissions on investments by other
SBCY clients. Moreover, SBCY may have
received properly disclosed commissions on
some of the plaintiffs' investrnents which are
not part of this motion. For example
plaintiffs do not seek zummary judgment for
thei¡ investments in the Virginia Square
limited partnership, and plaintiffs admit that
the PPM for this investment disclosed that
SBCY would receive a 6% comrnission on the
saÌe of each partnership interest. Pls.'Br. in
Sup. at 17. tFNl2l Thus, even if plaintiffs'
evidence demonstrated that SBCY had some
revemre from commissions, this does not
support the conclusion that SBCY received
com¡nissions on the small subset of
investments that are presently before the
Court. tFN13l

FNt0. Behrins disputes the accuracy of this portion

of the letter, Beh¡ins Dep. at 359, and Young

explained at his deposition that the amount the

general partner would otherwise receive was used

only as a yardstick to Ílssure that fees for due

diligence, travel etc. would be paid out of the

general partner's funds without dipping into the

investors' contributions. Young Dep. at 82-83.
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FNll. SBCY had 233 active clients, only 24 of
which were obtained through its contract with
Borden. See Pls.'Ex. 15.

FNl2. Plaintiffs' counsel notes he hopes to

demonstrate at trial that the portion of the Virginia
Square PPM that disclosed SBCY's commission was

redacted in the PPM's sent to plaintiffs. Pls.' Br.

in Sup. at 17 n. 10.

FNl3. Plaintiffs also cite the following documenfs

which, either directly or indirectly, refer to SBCY's

aggregate revenue stream: auditors' reports which

discuss the revenue that SBCY received from
"placement fees" (Pls.' Ex. 17,21); a letter from

Spoor of SBCY to Fox of FIIS breaking down

SBCY's fee revenue to 65% financial planning fees

and 35% "inves&nent fees" (Pls.' Ex. l5); a hand

written budget which predicts SBCY's "placement

fee" revenue (Pls.' Ex. 24): and revenue

projections for SBCY which break SBCY's fee

revenue into various categories one of which is

"placement fees" (Pls-' F'x.21).

The few documents that specifically
characterize the fees paid to SBCY by
partnerships which are the subject of this
motion do not conclusively establish that the
payments were conrmissions. SBCY's cash
receipts ledgers for 1985 and 1986 show that
SBCY received $150,000 from the Searay
Ii¡nited partnership and $3,400 from the T.W.
Decisions limited partnership both of which
were entered under the colum¡r for "placement
fees". Pls.' Ex. 25, 26; see also PIs.' Ex. 28
(discussing "placement fees" from the T.W.
Decision limited partnership). However, as
discussed above, defendants provided evidence
that the term "placement fees" is not
synonymous with the term "comrnission6".
Behrins Dep. at 120. Similarly, there is a
handwritten memorandum from Behrins of
SBCY to Dale Welton, a frnancial ofücer of
FILS, in which Behrins states that SBCY
expects to receive payments from the
Tlarupac, Mt. Ida, Marbur¡r, and Frick limited
partnerships in early 1984, and Behrins asks
Welton if this income might be looked upon as
earned in 1983 for purpose of a calculation
that was to be made with regard to FIB's
acquisition of SBCY. Welton agreed to discuss
the matter with James Fox, President and
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CEO of FILS. Pls. Ex. 18. Welton's follow up
memorandum to Fox describes these payments
as "comnissions/fees". Pls.' Ex. 19. The fact
that Welton used the term "commissions/fees "
suggests his uncertainty as to the actual
nature of the fees; Welton's deposition states
that the fees discussed in his memorandum
were for due diligence and other si¡nilar
services. Welton Dep. at 54. Therefore, this
document is not unambiguous support for the
conclusion that these payments were
comrnissions as opposed to some other type of
fee. tFNl4l Even if it were, t]¡re +222

evidence would have to be weighed by the
finder of fact against denials by Behrins and
Young that any com¡nissions were received by
SBCY. Behrins Dep. at 163, 359; Young
Dep. at 80-83.

FNt4. The only unambiguous stâtement that SBCY
received commissions was provided by Walter
Kocher, General Counsel of Borden, who testified

at his deposition that the general part[er of the

Historic Inns limited partnership told him that the

partnership paid commissions to SBCY. Pls.' Ex
l0 at 153. However, this hearsay may not be

considered as evidence in support of plaintiffs'
motion. Beyah v. Coughlin, 789 F.Zd 986, 989 (2d

Cir.1986).

The weakness of plainti-ffs' motion is most
clearly evident in their reply brief. Plainti-ffs'
counsel cites Beh¡ins' deposition testimony
discussing the various non-sales services
provided in exchange for the fees received
from the Historic Inns, Mt. Ida, and Searay
limited partnerships. Pls.' Ex. R 35, 36, 33.
Plaintiffs' counsel then contends that the
Cor¡rt should disbelieve this evidence because
Behrins is an interested pariy and suggests
that rrye draw a negative inference from
defendants' failure to corroborate Behrins'
statement with affrdavits from the promoters
of the li¡nited partnerships. Pls.' Br. in Reply
at 45-46. In resolving this motion we are
required to draw all factual inferences in
defendants' favor; plainti-ffs' impeachment of
Behrins' credibility must be reserved for the
finder of fact at tria-Ì. As discussed above,
whether SBCY received com¡nissions pursuant
to plaintiffs' investments in tJ:e limited
partnerships at issue is a question offact that
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may not be resolved upon surtmary judgment
tFN15l

FNl5. Plaintiffs point out that the fees were not
likely to have been paid for fuhrre services because

SBCY did not put aside a reserve fund from which
the costs of fuhrre services might have been paid.

See Pls.' Br. in Sup. at 15-18. This evidence is

submitted to impeach defendants' contention that the

payments were not commissions but were paid for
due diligence, surveillance, and monitoring.
Behrins Dep. at 163, 359. As stated above,
plaintiffs' cross examination evidence will be
weighed at trial.

B. Since The Undisputed Facts Do Not Show
That SBCY Received Undisclosed
Commissions, Plaintiffs' Motion Must Be
Denied.

Inadequate disclosure lies at the core ofeach
claim on which plaintiffs seek srunmarf¡
judgment, and since plaintiffs have failed to
show from the undisputed facts that SBCY
received undisclosed commissions, their
motion is denied. Plainti-ffs' Rule 10b-5 and
coÍlmon law fraud claims obviously require
some central fraudulent conduct, and fraud is
also at the heart of the predicate acts
supporting the RICO claims. Thus plaintiffs'
motion must be denied as to these claims.
Further, plaintiffs have failed to demonstrate
SBCY's breach of fiduciary duty or any basis
upon which to establish a constructive trust in
plaintiffs' favor as a matter of law.

[3] Borden's breach of contract allegation
against SBCY and its principals is the only
claim that requires more analysis. Borden
entered into a written agreement with SBCY
to provide a number of its executives with
frnancial planning services. PIs.' Ex. 2.
Although the terms of this contract did not
preclude SBCY from receiving payments from
limited partnerships, SBCY represented in its
initiat letter to Borden that it was not a seller
of financial instr"uments, and plainti-ffs argue
that this representation should be
incorporated into the agreement. Pls.' Ex. 1.

Even if we were to accept plaintiffs'
interpretation of the agreement, flrmmarf/
judgment would not be appropriate because
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plaintiffs fail to show from the uncontested
facts that SBCY received comrnissions from
the lirnited partnerships and thus plaintiffs
cannot demonstrate that SBCY "sold"
securities to Borden executives in breach of
this agreement. Plaintiffs' motion is
therefore denied in fi¡ll. tFN16l

FN16. Earlier in these proceedings, defendants

moved the Court to rule that the statute of
limitations on a number of plaintiffs' claims had

lapsed. Our decision denied defendants' motion in

pârt and noted some disputed issues of fact on

which the timeliness of plaintiffs' claims depended.

Borden, Inc. v. Spoor Behrins Campbell & Young,

Inc., 778 F.Supp. 695,700 (S.D.N.Y.l99l).
Plaintiffs' counsel now contends that the undisputed

facts support the resolution of these matÛers in
plaintiffs' favor. We need not reach this argument

because the analysis above disposes of plaintiffs'

motion. Simitarly, defendants argue that we should

deny plaintiffs' motion because plaintiffs' counsel

has failed to proffer undisputed evidence supporting

causation (both loss and transaction causation) and

establishing plaintiffs' reliance on the alleged

misstatements. Further, the FIB defendants argue

that an issue of fact remains as to whether they had

the requisite mental state to support summary

judgment in ptaintiffs' favor on a number of the

claims. Again, pursuant to the analysis above we

need not reach defendants' well-argued contentions.

*223 ÍI. The FIB Defendants' Motion For
Partial Summary Judgment

The FIB defendants make their own motion
for pariial sunmary judgrnent. Of the 20
li¡nited parínerships which are the subject of
this action, nine were fully funded prior to
FIB's, May 23, 1983, acquisition of SBCY.
The FIB defendants seek partial srunmarJr
judgment as to these investments. As
movant, the FIB defendants now face the
same obstacles that led to the denial of
plaintiffs' motion. AII inferences which our
prior analysis made in defendants' favor now
cut against grantrng defendants' motion
because summary judgment is appropriate
only if no reasorrable fact finder could fi¡rd for
the nonmoving party. Lund's, 870 F.2d at
844.
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[4] The conspiracy counts embody plaintiffs'
primary theory for extend,ing liability to the
FIB defendants for pre-acquisition claims.
tFNl7l Plaintiffs contend that beginning in
19?9, SBCY and the general partners and
promoters of the various limited partnerships
at issue formed a conspiracy to defraud
investors, and that the FIB defendants joined
this conspiracy on or about the time of their
acquisition of SBCY and thereby became
responsible for all of the conspiracy's past and
future civil liabilities. Pls.'Br. in Op. at 29-
31. tFNl8l The FIB defendants do not contest
the application of the "Iate joinder" rule to the
case at bar, and argue only that parent and
subsidiary corporations may not conspire with
each other as a matter of law and,
alternatively, that the undisputed facts do not
support a frnding that they conspired to
defraud plaintiffs.

FNl7. Plaintiffs set out the foltowing conspiracy-

based causes of action: conspiracy to violate Rule

l0b-5 (count ltr); conspiracy to violâte RICO and

conspiratorial predicate acts to support thei¡ RICO

claim (count XV); and a number of common law

conspiracies (conspiracy to breach a fiduciary duty
(count D(), conspiracy to cornmit common law

fraud (count V), and conspiracy to cause SBCY to
receive commercial bribes (count XÐ). The FIB

defendants point out that some courts have found

that there is no private right ofaction for conspiracy

to violate Rule l0b-5 and therefore count V of
plaintiffs' complaint may not serve as a separate

basis for relief. Huang v. Sentinel Gov't Sec., 709

F.Supp. 1290, 1,295-96 (S.D.N.Y.1989); Katiski v.

Hunt tnt'l Resources Corp., 609 F.Supp. 649,653
(N.D.IIt.l985); but see Deppe v. Tripp, 863 F.2d

1356, 1367 (?th Cir.1988). However, the issue at

this point is somewhat academic because

conspiracies involving securities fraud may serve às

predicate acts for plaintiffs' RICO claim. United

States v. Weisman, 624 F.zd lll.8, lL23-24 Qd
Cir.), cert. denied, 449 U.S. 871, t01 S.Ct. 209,

66 L.F;d.zd 91 (1980) (the language of t8 U.S.C. $

1961(tXD) is certainly broad enough on its face to

include conspiracies involving securities ftaud)-

Although Weisman was a criminal RICO case,

conspiracy to commit securities fraud may support a

civil RICO claim as well. Tnla v. Gordon, 685

F.Supp. 354, 376 n. 28 (S.D.N.Y.1988); First

Fed. Sav. and Loan v. Oppenheim, Appel, Dixon &
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Co., 629 F.Supp. 427, 445 (S.D.N.Y.1986);

Kronfeld v. First New Jersey Nat'l Bank, 638

F.Supp. 1454, 1472-73 (D.N.J. 1986).

FNt8. Plaintiffs also contend that their aiding and

abetting and control person claims against the FIB

defendants extend to three of the nine lirnited

partnerships which are the subject of this motion

because a reasonable fact finder may conclude that

the FIB defendants' control over SBCY exænded all

the way back to the letter of intent executed with

SBCY on July l, 1982. However, we need not

reach this point because defendants' motion for

surnmary judgment on the conspiracy claims is

denied.

A. A Finding That The FIB Defendants
Conspired With Their Subsidiary Is Not
Precluded As A Matter Of Law.

t51t6l The FIB defendants point to the
parent-subsidiary relationship that existed
between themselves and SBCY and argue that
this elirninates the possibility of a conspiracy
between defendants. To support their
position, the FIB defendants largely rely on
the Supreme Court's holding in Copperweld
Corp. v. Independence T\rbe Corp., 467 U.S.
752, 104 S.Ct. 2731, 8l L.Ed.zd 628 (1984).

We are not convinced that Copperweld's
reasoning should be extended to the securities
fraud, RICO, and common law conspiracies at
bar; even if it were so extended, plaintiffs
point to a mrmber of third parties--with no

corporate relationship to defendants--with
whom a reasonable fact finder might frnd that
defendants conspired.

In Copperweld, the Supreme Cor¡rt held that
a conspiracy in restraint of trade, in violation
of section 1 of the Sherman Antitrust Act,
could not be found where the players included
only a parent corporation and its wholly
owned subsidiary. The court *224 noted that
vigorous competition, which is at the base of
our free market economy, is dependent upon
the ability of firms to execute unitary
corporate policy and therefore concluded that
concerted action within a firm or between a
frrm and its wholly owned subsidiary is not
constrained by section 1 of the Sherman Act.
Id. at 769-774, L04 S.Ct. at 2740'2743. Since
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we 6ee no sirnilar social benefrt flowing either
from agreements to comrnit securities fraud or
to establish and maintain racketeering
enterprises, or from joint tortious behavior, we
question whether Copperweld should be
extendedto these contexts. Othercourts have
acknowledged that Copperweld 's reasoning is
specific to the antitrust context and have not
applied it to RICO conspiracies. Rouse v.
Rouse; 1990 WL 160194, *13 (N.D.N.Y.1990);
Ash-la¡rd OiI, Inc. v. Arnett, 875 F.zd L27L,
1281 (Zth Cir.1989); Shearin v. E.F. Hutton
Group, hc., 885 F.2d 1162, 1166-67 (3d

Cir.1989); Curley v. Cumberland Farrns
Dairy, Inc., 728 F.Supp. 1L23, 1135
(D.N.J.19B9); see Haroco, Inc. v. American
Nat'l Bank and T?ust Co.,747 F.2d 384, 403
n. 22 (7th Cir.L984), affd on other grounds,
473 U.S. 606, 105 S.Cr. 3291, 87 L.Ed.2d 437
(1985). The FIB defendants do not cite, nor
have we discovered, any reliable authority
stating whether New York law perrnits
finding civil conspiracies between parent and
subsidiary corporations. tFNlgl There is
some logic in the position that entities, which
are made distinct by state corporate law, are
also separate entities capable of entering into
illicit agreements under state civil conspiracy
law. Ilowever, we need not reach this issue
because the conspiracy at bar includes
participants with no corporate relationship to
defendants.

FNl9. The only case cited by the FIB defendants in

support of their position is Valdan Sportsweâr v.

Montgomery Ward & Co., 591 F.Supp. llBB
(S.D.N.Y.1984) which held that agents of a

corporation taking action on its behalf can not be

held liable for a common law conspiracy. Id. at

Itgt- This language does not support a holding

that a parent corporation can not conspire with ifs

subsidiary. The only other case cited by the FIB

defendants does not apply New York law. Bunch

v. Artec IrIf t Corp., 559 F.Supp. 961

(S.D.N. Y. 1983 ) (applying Pennsylvania and Oregon

law).

Plaintiffs present a conspiracy which
involved not only FIB, FilS, and SBCY, but
also the general partners and promoters ofthe
various li¡nitecl partners at issue. There is
some evidence that the FIB defendants knew
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of, and agreed to participate in, a concerted
action between SBCY and the partnership
administrators to defraud plaintiffs. tFN201
The FIB defendants argue that they could not
have engaged in such a conspiracy because
they had no direct contact with the limited
partnership promoters, participating in the
affair only through their subsidiary, SBCY.
However, to sustain a conspiracy claim,
plainti-ffs need show only that the conspirators
"agreed on a conunon purpose" and need not
show that every conspirator conspired directly
with every other member of the conspiracy.
United States v. Nerlinger,862 F.2d 967, 973
(2d Cir.19B8); United States v. Friedman, 854
F.2d 535, 562 (2d Cir.1988), cert. denied, 490

u.s. 1004, 109 s.ct. 1637, 104 L.Ed.zd 153
(1989). IFN2U Since, as shown below, a
reasonable fact frnder may conclude that,
through an agreement with SBCY, the FIB
defendants conspired with third parties to
defraud plaintiffs, the conspiracy claims are
not invalid as a matter of law.

FN20. The FIB defendants contend that the

undisputed evidence suppoß the conclusion that

they did not corspire with SBCY, but this

contention is analyzed below at length and rejected.

FN2t. To refute plaintiffs' "chain conspiracy"

theory, the FIB defendants argue that the holding in

Copperweld dictates that a wholly owned subsidiary

can not serve as the 'link in the chain" which

connects a parent corporation to a conspiracy with

unrelated third parties. However, in this argument

the FIB defendants stretch Copperweld beyond even

its application in the antitrust context. Counset for

the FIB defendants seem to contend that under

Copperweld, a parent corporation could conspire

with its wholty owned subsidiary to esøblish a

cartel amo.ng various unrelated ftrms, and as long

as the parent corporation had no direct cont¿ct with

the third party conspirators, it would be beyond the

reach of section I of the Sherman Act. This

contention is patently meritless. Copperweld holds

only ttrat, in the antitrust context, a parent and a

subsidiary alone do not a conspiracy make. It does

not stand for the proposition that a parent

òorporation can not conspire with third parties

through its subsidiary.
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Preclude A Finding That The FIB Defenda-nts
Conspired To Defraud Plaintiffs.

The FIB defendants argue that the
undisputed facts demonstrate that they did not
conspire with SBCY to defraud plaintiffs. A
conspiracy is an agreement between two or
more persons to accomplish an unlawful
purpo6e. Morse v. Weingarten, TTT F.Supp.
312, 318 (S.D.N.Y.1991). The FIB defendants
prirnarily argue that they did not know that
SBCY was receiving undisclosed comrnissions
and therefore coul.d not have entered into an
illicit agreement to defraud plaintiffs by
concealing this fact; alternatively, they
contend that even if they knew of SBCY's
scheme to defraud, there is no evidence that
they agreed to further these wrongfi.rl goals.
Abrams v. Painewebber, Inc., 1991 WL
218106 (D.Conn.1991). Since the undisputed
facts do not support these arguments, the FIB
defendants' sumrnary judgment motion is
denied.

tTltSltgl As a preliminary matter, we point
out that direct proof of a conspiracy is seldorn
available, and therefore ¿ur illicit agreement
may be shown via circumstantial evidence.
H.L. Moore Drug Exch. v. Eli Lilly and Co.,
662 F.2d 935, 941 (2d Cir.19B1), cert. denied,
459 U.S. 880, 103 S.Cr. 176,74 L.Ed.zd 14,f
(1982). Proof of tacit, as opposed to explicit,
understanding is su-ffrcient to show agreement,
and among the factors a fact finder may
consider in inferring a conspiracy are the
relationship of the parties, proxirnity in time
and place of the acts, and the duration of the
actors' joint activity. Diduck v. Kaszycki &
Sons Contractors, Iu:rc., 774 F.Supp. 802, 813
(S.D.N.Y.1991), affd in part, rev'd in part on
other grounds, 974 F.2d 270 (2d Ctu.1992).
Further, to demonstrate a conspiracy,
plaintiffs need not show that each conspirator
agreed to every detail of the cons¡liracy but
only that each agreed on the "essentiaÌ nature
of the plan". United States v. Rosenblatt, 554
F.2d 36, 38 (2d Cir.L977).

t10lt11l The FIB defendants frrst contend
that they had no knowledge of SBCY's fraud
but admit that they knew that SBCY was
receiving fees from the limited partnerships in*225 B. The Undisputed Facts Do Not
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which plaintiffs invested. In addition,
because Dale Welton wrote a memorandum to
James Fox in which he refened to SBCY fee

income as income for 'lcommissions/fees" and
because the FIB defendants' outside cou¡sel
wrote a memorandum in which it analyzed
whether SBCY's "com¡nission" income would
require SBCY to frle with the SEC as a
broker/dealer, a reasonable fact finder could
also conclude that the FIB defendants knew
that SBCY received commissions from the
partnerships. See supra 11, 9. Thus, the FIB
defendants argue only that they were not
aware of SBCY's inadequate disclosure and
always believed that SBCY was fullY
disclosing to its clients the commissions it
received.

To support their Position, the FIB
defendants point to the depositions of James

Fox (president and CEO of FILS), Dale Welton
(senior vice president and CFO of FILS), and
Wiltiam Bogaard (executive vice president and
general counsel of FIB) in which each states
that, relying completely on oral representation
by SBCY principals, he believed that SBCY
was frrlly disclosing the fees received from the
partnerships. Fox Dep. at 29; Welton Dep. at
83-84; Bogaard Dep. at 96. However,
Michael Young testified at deposition that
when he told representatives of the FIB
defendants that the fees were fi.rlly disclosed,
he was asked to provide documents to
corroborate this representation' and in
response he provided the FIB defendants with
the fite on every limited partnership
containing SBCY's ösclosure documents and
its revenue data. Young Dep. 114-15. As
plaintiffs have demonstrated in support of
their motion a review of these documents
would have revealed that SBCY was not
disclosing the comrnissions it received on
plainti-ffs' investments, [FN22] and Young
stated that pursuant to FIB's acquisition of
SBCY a number of FIB's agents reviewed
these documents. *226 Young Dep. 137' The
FIB defendants contend that since Young
admits he was not present during the review
of these docurnents, Youlg Dep. 119, 138-39,

his statements are not suffrcient to show that
any representative ofthe FIB defendants read
the documents and detected the fraud'

Page 89

However, given that these frles were provided
at the request of the FIB defendants, and in
the context of a discussion of the adequacy of
SBCY's fee disclosures, we believe a
reasonable fact finder would be justified in
concluding that representatives of FIB
examined these documents with an eye
towards the adequacy of SBCY's fee
disclosures. tFN231

FN22. See supra 219-20. As discussed in our

analysis of plaintiffs' surnmary judgment motion,

the question of whether SBCY perpetrated a fraud

upon plaintiffs is dependent upon questions of fact

to be resolved at t¡ial. Therefore for the purposes

of the FIB defendants' summary judgment motion

we witl assume that SBCY perpetrated these frauds

unless the FIB defendants show otherwise ftom the

uncontested facts.

FN23. In addition, Bogaard stated thât he viewed

disclosure as "critically important" which letrds

additional support to the conclusion that the FIB

defendants were not likely to rely solely on the oral

representations of SBCY to assure themselves that

the fee disclosure was adequate. Bogaard Dep. at

96.

Further, as an investment advisor, SBCY
was require to frle ADV forms with the SEC
and, after the acquisition, FIB undertook the
responsibility of completing and frling these
forms for SBCY. Pls.' Ex. 76 (Young Dep. at
104). In the ADV fonrirs fiIed for 1986 and
198? FIB made the following representation:

From time to time the applicant may have a
frnancial interest through its advisory
services rendered to an entity selling
investment products to applicant's clients.
In every such case a zul written disclosure
statement is provided to the client
indicating the nature and extent of the
potential conflict of interest and the extent
of the frnancial interest.

Defs.'Ex. 32, 33 (emphasis added). The FIB
defendants would have the Court rule that
although FIB represented, in documents filed
with the SEC, that SBCY disclosed the nature
and extent ofevery conflict ofinterest through
a "fül written disclosure statement", no

reasonable fact frnder could conclude that FIB
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read these written disclosure statements. We
find that a reasonable fact finder might easily
draw the contrary inference that FIB read
these documents pursuant to its preparation of
these SEC filings.

The FIB defendants' argument that they
knew of the existence and the nature of
SBCY's com¡nission revenue, but never knew
that the revenue was inadequately disclosed,
is undermined by the FIB defendants' detailed
review of the disclosure documents in the
Searay lirnited partnership. The FIB
defendants admit that they examined the
disclosure documents in the Searay limited
partnership, and although the Searay PPM
discloses substantial fees to be paid to SBCY,
the fees are characterized not as com¡nissions
but as financial consultation fees. See Defs.'
Ex. in Sup. 23. If a fact finder concludes, as
one might, that the fees paid pursuant to the
Searay limited partnership were comrnissions
tFN24l and if the fact frnder concludes that
the FIB knew that the fees SBCY received
from the limited partnerships were actually
comrnissions, see supra 11, 9, the FIB
defendants may then be for¡nd to have known
of SBCY's fraudulent behavior.

FN24. Plaintiffs supply SBCY's cash receipt ledgers

for t985 and 1986 showing $150,000 received ftom
the Searay limited partnership and categorized as

"placement fees". Pls.' Ex. 25,26. We feel that

the plain meaning of the term "placement fee" is
sufFrciently similar to the term "commissions" that a

reasonable fact finder may determine that the two

are synonymous despite defendants Behrins'

statements to the contrary. Behrins Dep. at 120.

[12] The FIB defendants contend that, even
if they knew of the fraud perpetrated by
SBCY, there is no evidence that they
supported the conspiracy's illicit goal.
Abrams, 1991 WL 218106; see In re Investors
Funding Corp. of N.Y. Sec. Litig., 523
F.Supp. 550, 557 (S.D.N.Y.1980) (conspiracy
requires a showing of knowing participation in
a¡rd attachment to the conspiracy). The
undisputed facts do not support this
conclusion. The ADV forms filed by FIB
represented that the only type of products
"sold" by SBCY were ñnancial planning
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packages for which SBCY received periodic
frxed fees. PIs.' Ex. 56. FIB omitted from
these filings any discussion of SBCY's sales of
lirnited partnership interests and the
comrnission income received therefrom. At
trial, the fact finder may determine that these
omissions evidence FIB's desire to conceal
SBCY's fraud from the investing public, and
therefore the ornissions may be found to
constitute +22'l actions by FIB in frirtherance
of a conspiracy to defraud plaintiffs. tFN25l
Cf. Newburger, Loeb & Co., Inc. v. Gross, 563
F.zd 1057, L074 (2d Ctr.L977), cert. denied,
434 U.S. 1035, 98 S.Cr. 769, 54 L.F,d.2d 782
(1978) (civil conspiracy found where
corporation knowingly acquiesced in wrongfrrl
transfer of partnership assets).

FN25. In addition, FIB filed an application with the

Federal Reserve Board ("the Fed") to obtain
approval of its acquisition of SBCY. Defs.' Ex. in
Op. l. Although this application and the

subsequent addendum to the application discuss the

services provided by SBCY, they do not mention
the sales services provided by SBCY to the tax

shelter partnerships. See Defs.' Ex. in Op. I, 12.

These documents may not evidence an intent to
mislead the Fed because Covington & Burling
contemporaneously advised FIB as follows: We
believe that services as an offeree represenfative
(pursuant to a fee arrangement whereby the issuer

pays a commission to the offeree representative) is

so cornmon an activity for invesÍnent advisory
firms that our application to the ffedl describing

ISBCY] as an investment advisor fairly covers

similar activity by IsBCY]. Pls.' Ex. 16 ar 3.

However, these documents are evidence that FIB

was somewhat relucüant to use the word

"commissions" in relation to SBCY in public

documents, and may provide additional support for
a finding that FIB wanted to conceal SBCY's

fraudulent conduct.

In sum, there are suffrcient facts to support a
finding that the FIB defendants knew that
SBCY was receiving commissions on
plainti-ffs' timited partnership investments,
and that they knew those com¡nission were
inadequately d,isclosed to SBCY's clients.
This, coupled with evidence that FIB actively
attempted to conceal this fraud from the
general public, is sufficient to support a
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frnding that the FIB defendants conspired to
defraud plaintiffs. Whether this evidence is
suffrciently persuasive to produce a verdict in
plaintiffs' favor on the conspiracy counts is a
matter that may only be resolved at trial'
Ilowever, as our analysis above indicates,
plaintiffs have raised sufFrcient factual issues

to defeat the FIB defendants' srunmarJ¡
judgment motion.

CONCLUSION

For the foregoing reasons, the parties' cross

motions for sumrnary judgrnent are denied.

SO ORDERED.

828 F.Supp. 216, Fed. Sec. L. Rep. P 97,696

END OF DOCUMENT
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District Court of Appeal of Florida,
First District.

Joseph Louis BRYANT, Sinatria E. Williams'
Donald Jackson, Thomas Hicks and

Frederick D. Goston, APPellants,
v.

SHANDS TEACHING HOSPITAT AND
CLINICS,INC., et al., APPelIees.

No. BE-490

Nov.20, 1985.

Former employees of teaching hospitaì
brought action against hospital following their
dismissal. The Circuit Court, Alachua
Count¡r, R.A. Green" Jr., J., g¡anted hospital
partial swnmary judgment, and employees
appealed. The District Court of Appeal,
Smith, J., held that: (1) statute relating to
teaching hospital's transfer from public
control to private control did not create
statutory exception to at will employment
doctrine, and (2) teaching hospital was not
bound by personnel policies which allegedly
gave employees right to dismissal only for
can$e.

Affrrmed.

'West Headnotes

[1] Hea]th 266
198Hk266
(Formerly 204k4 Hospitals)
Statute relating to teaching hospital's transfer
from public control to private control, by
directing State Board of Education to insu¡e
"orderly transition" of hospital employees,
West's FSA $ 240.513(3XbX2), did not create
statutory exception to at will employment
doctrine in favor of hospital employees who
transferred their ernployment to private
corporation. West's F.S.A. $ 240.513(3Xb)2.

[2j Constitutional Law 70.1(7.1)
92k70.r(7.r)
(Formerly 92k70.1(7)
While it is true that legislature may carve out
exceptions to at will employment doctrine,

Page SS

District Cou-rt of Appeal is not fuee to identify
additional statutory modifications of the at
will doctrine urùess legislature renders clear
statement of its intent to do so.

[3] Health 266
198Hk266
(Formerly 20 4k4 Hospitals)
Teaching hospital was not bound by personnel
policies which allegedly gave employees right
to disrnissal only for cause, absent showing
that the alleged policies were based on explicit
mutual promises necessaÐ/ to create a binding
contractual term rather than employees' mere
unilateral expectations.

*165 Stephen N. Bernstein of Avera,
Bernstein & Perry, Gainesville, for appellarrts.

Thomas M. Gonzalez and William E.
Sizemore of Thompson, Sizemore & Gorualez,
P.4., Tampa, for appellees.

SMITH, Judge.

The issue on this appeal is whether Section
240.513(3Xb)2, Florida Statutes (1979),

abrogates the at will employment doctrine for
employees of Shands Teaching Hospital and
Clinics, Inc. (Shands), a private non-profrt
corporation. The circuit court granted partial
stunmarf¡ judgment i¡r favor of Shands. We
affirm.

Appellants, former employees of Shands
Teaching Hospital and Clinics at the time the
hospital was operated by the State Board of
Education, became employees of appellee
Shands in JuIy 1980, when control of the
hospital was transferred to Shands pursuant to
Section 240.5].3, Florida Statutes (1979).

Appellants were all terminaþd from their
employment with the newly constituted
employer, Shands, in February 1981,
following an investigation conducted by
Shands into the theft of hospital property.
Crirninal charges which were initially filed in
the Circuit Courb for the Eighth Judicial
Circuit, Alachua County, as a result of the
investigation were nolle prossed prior to trial.
Seeking redress for their alleged wrongfirl
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termination from employment, appellants
frled suit. Appellants' identical seven-count
amended complaints sought relief based on
theories of negligence, malicious prosecution,
false arrest and imprisonment, defamation,
breach of contract, and misrepresentation.
Count 6 of the amended complaints alleged
that appellants' dismissal from Shands was
improper since Shands had purportedly
adopted certain personnel policies which
mandated that employees could be terrninated
on-Iy for "cause."

As previously noted, the statute delineating
the transfer process was Section 240.513,
Florida Statutes (1979). Section
240.513(3Xb)2, provided that the State Board
ofEducation was to enter into a lease or other
contract with the non-profrt corporation that
was to begin operating Shands to:

lprovide forl [t]he orderly andjust tra¡sition
of hospital ernployees from state to corporate
employment with the same or equivalent
seniority, earnings, and benefits....

Prior to their transfer to Shands Hospital and
Clinics, Inc., appellants each signed a
document styled "offer of employment." This
document listed the appellants' annual,
weekly and hourly salar¡r, but contained no
specific term of employment. The document
fu¡ther carried an endorsement, purportedly
applying to appellants as proE)ective Shands
employees, stating that they had received
i¡formation concerning employment benefrts,
wages, and seniority under the new Shands
from their supervisors in the previous Shands
organization. The endorsement indicated
that certain benefits accrued under their
forrrrer employer would be brought forward
into the new Shands, as well as contemplated
wage increases. Finally, the endorsement
stated:

I acknowledge that I am fully aware of my
wages, job title, benefrts, and employment
practices of the corporation, and wish to
become a permanent member of [Shands]....

Shands moved for sì.unmarJ¡ judgment,
attaching in support an affrdavit from Bryce
A. Malsbary, director of personnel at Shands
during all relevant times involved in this
titigation- In his affrdavit, Malsbary stated
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that Shands had no formal personnel policies,
including procedures covering dismissals,
r¡ntil November 1980. Therefore, Malsbarly's
afFrdavit stated, appellants' former supervisors
would not have been able to discuss personnel
policies with their employees who
contemplated continuing employment under
the new Shands at the time the employees,
including appellants, signed the "offer of
employment" documents. Malsbary
specifically averred that neither he nor any
other management-level employee of Shands
negotiated with prospective employees
concerning grievance procedures that would be
effective in the new Shands organization.

Appellants frled no documentary or other
evidence in opposition to Shands' motion for
summaÐ¡ judgment. In his order granting
pariial sunmary judgment in favor of Shands,
the circuit judge found it undisputed that the
contract of employment sigaed by appellalts
upon joining the *167 new Shands did not
establish a defrnite term of employment
between the parties. Noting Florida case law
that, absent such an agreement, either party
wa6 Ílee to terminate the employment
contract at will, either with or without cause,
the circuit judge found that appellants had
failed to state a cause of action on their breach
of contract clairn. Accordingly, he granted
Shands' motion as to Count 6 of the amended
complaint. tFNll

FNl. The order also notes that appellants conceded

that there was no genuine issue of material facf as

to Count 7 of the complaint, concerning breach of

an emptoyment contract via misrepresentation, and

thus granted Shands' motion as to Count 7 as well.

Appellants do not here challenge the correctness of
this action by the trial court; therefore, we will not

consider this point on apPeal.

[1] Appellants challenge the circuit court's
order on two separate grounds. First, they
contend that Section 240.513(3Xb)2, directing
the State Board of Education to insure the
"orderly transition" of hospital employees
constitutes a legislatively-mandated exception
to the at will doctrine. Specifically,
appellants assert that tJle tenn "benefrts" as

found in subsection (3Xb)2 indicates a
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Iegislative intent to tra¡¡sfer the "cause only"
dismissal limitation existing by virtue of
appellants' status as c¿rreer service employees
as a "benefit" of their status as employees of
the new Shands. Alternatively, appellants
contend that the trial court erroneously found
no disputed issues of material fact regarding
the existence of personnel policies dealing
with "just cause" dismissal which, according to
appellants, were a part of the contracts of
employment they signed with the new Shands.
On this latter point, appellants cite Falls v.
Lawnwood Medical Center, 427 So.2d 361
(Fta. 4th DCA 1983). We frnd both arguments
to be without merit.

Generally, an employee may be terminated
at will, that is, without a showing of cause,
where the employment contract between the
parties is indefrnite as to the period of
employment. Perri v. Byrd, 436 So.2d 359'
361 (Fla. 1st DCA f983); DeMarco v. Publix
Supermarkets, Inc., 360 So.2d 134 (Fla. 3d
DCA 19?8), cert. derL, 367 So.zd LI23
(FIa.1979), approved 384 So.2d L253
(FIa.1980). Here, the "offer of employment"
documents attached to appellants' amended
complaint did not state a particular term of
employment; therefore, the tria-l court
correctly found that appellants' circumstances
fall squarely within the n¡le recited above.

IFN2]

FN2. AltÌrough appellants claim to be "permanent

employees" as defured by certain persorurel policy

statements promulgated by Shands in November

1980, the mere fact that an employee is classiÍred as

permanent does not change operation of the at will
doctrine where, as here, the employee's term of
employment remains indefinite. Russell & Axon v.

Handshoe, f76 So.2d 909 (Fla. tst DCA 1965),

cert. den., 188 So.2d 317 (FIa.1966).

[2] While it is true that the legislature may
carve out exceptions to the at will doctrine,
see Smith v. Piezo Technology & Professional
Administratorc,42T So.2d 182 (FIa.1983), this
court is not free to identi$ additiona-l
statutory modifrcations of the at will doctrine
u¡less the legislature renders a clear
statement of its intent to do so. Maguire v.
American Family Life Assurance Company of
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Columbus, 442 So.2d 321, 323 (Fla. 3d DCA
1983), pet. for rev. den., 451 So.2d 849
(FIa.1984). Compared, for example, to the
Ianguage for¡nd in Section 440.205 [FN3](see
Smith, supra ), Section 240.513(3Xb) 2 can
hardly be said to constitute a "clear
statement" of another legislative exception to
the at will doctrine carved out for former
employees of the old Shands. Appellants offer
nothing in the way of legislative history of the
statute or otherwise indicating that the
legislature contemplated requiring the new
employer *168 to adopt a "just cause"
termination policy. [FN4l Appellants' counsel
conceded as much at oral argument, but urged
this court to read such an intent into the
statute in the interests of fairness since, it was
argued, the failure to do so would allow
Shands to terminate them without just cause,

a result contrar¡l to their alleged expectations
in joining the new organization.

FN3. Section 440-205. Coercion of Employees,

No employers shall discharge, threaten to

discharge, intimidate, or coerce any employee by

reason of such employee's valid claim for

compensation or attempt to claim compensation

under the workers' compensation laws. (emphasis

supplied)

FN4. In fact, the statutory provision under

consideration places the dury to assute a 'just and

orderty transition" of employee benefits, seniority,

and wages on the State Board of Education, see

Section 240.513(3)O), and not on Shands, as

appellants claim. In light of our disposition of this

cause, we do not address Shands' argument that

appellants did not name the proper party-defendant

in their complaints. We do note, however, that the

stâtutory language of Section 240.513(3Xb) does not

purport to limit the Board of Education in its

treatnent of those employees who chose to transfer

to the new employer.

We must reject appellants' suggestion that
this court may act as a "Iaw giver" out of some

nebuLous ser¡se of fairness or equity. See

Maguire, supra, 442 So.Zd at 323. The Iaw
concerning the at will doctrine is well
entrenched in the jurisprudence of this state,
and may not be modifred on any basis but a
clear statutory abrogation of the rule. Smith

(Ð
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v. Piezo Technology & Professional
Administratorc,42T So.2d 182, 184 (FIa.1983);
accord, Hartley v. Ocean Reef CIub, Inc., 476
So.2d 1327 (Fla. 3d DCA 1985) (no cause of
action for retaliatory discharge allegedly
contravening public policy). Other
"equitable" arguments for a total or parbial
abrogation of the ruIe have been rejected,
including the alleged unequal bargaining
power between an employer and employee,
Muller v. Stromberg Carlson Cotp., 427 So.2d
266, 269-270 (FIa. 2d DCA 1983) and an
employer's "bad motives" in terminating the
employee. See DeMarco v. Publix
Supermarkets, Inc., supra; see aÌso Ponton v.
Scarfone, 468 So.2d 1009 (Fla. 2d DCA 1985).

Accordingly, w€ hold that Section
240.513(3Xb)2, Florida Statutes (1979) does
not create a statutory exception to the at will
doctrine in favor of employees of Shands
Hospital and Clinics who transferred their
employment to Shands Hospital and Clinics,
Inc. As a result, the circuit court correctly
granted partiat summary judgment in favor of
appellees on the basis of the at will doctrine.

[3] We also reject appellants' contention that
we should remand this case to the trial court
for a consideration of appellants' alternative
argunent that Shands, at the tirne of transfer,
operated under certai¡r personnel policies that
gave appellants the right to dismissal only for
cause. It is well-recognized that the non-
moving parLy faced with a sulnmarf,¡ judgment
motion supported by appropriate proof may
not rely on bare, conclusory assertions found
in the pleadings to create an issue and thus
avoid summary judgrnent. Instead, the party
must produce counter-evidence establishing a
genuine issue of material fact. Jones v.
Hartford Accident & Indemnity Company, 109

So.2d 582 (Fla. lst DCA f959); Johnson v.
Gulf Life Insurance Company, 429 So.2d 744
(FIa. 3d DCA 1983). Here, appellants
proferred no evidence contrary to the affidavit
of Bryce Malsbary that no explicit personnel
policies existed in July 1980, the date
appellants signed their contracts of
employment with the new Shands. In such
circumstances, the ci¡cuit court was entitled to
frnd, as it implicitly did, that appellants'
assertions that the alleged personnel policies
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were part of their contract of employment with
the new Shands \¡¡ere mere unilateral
expectations, rather than the explicit mutual
promises necessarJ¡ to create a binding
contractual term. Berrian v. National
Railroad Passenger Co.p., 429 So.2d 1381
(FIa. 2d DCA 1983); Muller v. Stromberg
Carlson Corp., 427 So.2d 266 (Fta. 2d DCA
1983). Falls v. Lawnwood Medical Center,
relied on by appellants, is distinguishable in
that a factua-l dispute existed concerning the
existence of a "just cause" dismissal policy as
part of the contract of employment involved in
that case. No such genuine evidentiary
uncertairrty exists here.

For the reasons stated, the judgment
appealed from is AFFIRMED.

MILLS and THOMPSON, JJ., concur

479 So.2d 165, 10 Fla. L. Weekly 2565

END OF DOCUMENT
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Not Reported in F.Supp.2d
Fed. Sec. L. Rep. P92,403
(Cite as: 200& WL L797847 (S.D.N.Y.)

United States District Court,
S.D. New York.

CffIBANK, N.A. and Citibank Canada,
Plaintiffs,

v.
ffOCHU INTERNATIONAI INC., and III

Holding Inc. f/k/a Copelco Financial
Services Group, Inc., Defendants.

No. 01 Civ. 6007(GBD).

April4, 2003

Background: Purchasing corporation brought
action against selling corporation and its
ofhcers and directors alleging violation of
federal securities laws and state law.

Holdings: On defendants' motion to dismiss,
the District Court, Daniels, J., held that: (1)

indem¡rification clause was void to extent that
it only provided one remedy; (2) purchaser
stated coûunon law fraud claim, and federal
securities fraud clairn under Private Securities
Litigation Reform Act (PSLRA), with
suffrcient particularity; (3) purchaser
adequately pleaded scienter against sellers; (4)
punitive damages \¡/ere not available to
purchaser; and (5) purchaser could not state
cam6e of action for negligent
misrepresentation against sellers for failure to
allege special relationship; (6) purchaser
stated cause of action for breach of implied
covenant of good faith and fair dealing; and (7)

purchaser could not maintain claim for unjust
enrichment.

Motion granted in part and denied in part.

West Headnotes

[1] Securities Regulation 35.24
3498k35.24
Indem¡rifrcation clause in agreement to
purchase stock of corporation was void to
extent that it only provided one remedy,
a-tthough parties contracted for exclusive
remedy provision; under New York law,
parties could not use contractual limitation of
Iiability clauses to shield themselves from
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Iiability for their own fraudulent conduct, and
federal securities laws had anti-waiver
provision which specifrcally made void any
contractual clause that allowed pariy to waive
compliance with federal securities laws.
Securities Exchange Act of 1934, $ 29(a), 15
U.S.C.A. $ 78cc(a).

[2] Federal Civil Procedu¡e 636
1704k636

[2] Secr¡rities Regulation 60.53
3498k60.53
Purchasing corporation stated common law
fraud claim under New York law, and federal
securities fraud claim under Private Securities
Litigation Reform Act (PSLRA), with
sufücient pariicularity against sellers of stock
of acquired corporation, on allegations that
sellers warranted that financial statements
were prep¿rred in accordance with generally
accepted accounting principles (GAAP) and
past accounting practices of acquired
corporation, and, instead, sellers devised and
used accounting plan that was contrary to
GAAP, and proffered inflated financia-l results
to purchasers with intent to defraud them.
Securities Exchange Act of 1934, $ 21D, as

amended, 15 U.S.C.A. $ 78u-4; Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

[3] Securities Regulation 60.51
3498k60.51
Purchasing corporation adequately pleaded
scienter against sellers of stock of acquired
corporation in accordance with Private
Securities Litigation Reform Act (PSLRA), in
that purchaser described set of facts and
circumstances that, if proverq would have
given rise to strong inference of fraud.
Securities Exchange Act of 1934, $ 21D, as

amended, 15 U.S.C.A. $ 78u'4; Fed.Rules
Civ.koc.Rule 9(b), 28 U.S.C.A.

[4]Corporations l2I(7)
101k121(7)
Punitive damages were not available under
New York law to purchasing corporation, for
alleged fraud of sellers of acquired
corporation, since alleged fraud was not aimed
at public generally.
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[5ì Corporations 118
101k118
Purchasing corporation could not state cause
of action for negligent misrepresentation
under New York law against sellers of stock in
acquired corporation, for failure to allege
special relationship between parties; although
relationship of confidence developed between
parties during negotiation process and
purchasers trusted sellers' representations to
be accurate, purchasers' relationship with
sellers was merely ordinar¡l business
relationship.

[6J Corporations 118
10lk118
Purchasing corporation stated cause of action
for breach of irnplied covenant of good faith
and fair deaìing under New York law against
sellers of stock in acquired corporation" on
allegations that sellers used accounting plan
that \ryas contrary to generally accepted
accounting principles (GAAP) and past
accounting practices of acquired corporation,
that sellers knew such plan was artificially
inflating acquired corporation's frnancial
figures, and that purchasing corporation relied
on sellers' representations.

[7] Implied and Constructive Contracts 55
205Hk55
Purchasing corporation could not maintain
clairn for unjust enrichment under New York
law against sellers of stock in acquired
corporation, since valid, enforceable contract
governed dispute; although purchaser argued
that there could have been grounds for
recision of contract, purchaser did not include
recision as remedy in its cornplaint.

MEMORANDUM OPINION AND ORDER

DANMI,S, J

*1 Plaintiffs brought suit against defendants
alleging violations of $$ 10(b) and 20(a) of the
Securities Exchange Act of 1934, and pendent
state law clai¡ns in connection with plainti.ffs'
purchase from defendants of all the conunon
stock of Copelco Capital, Inc. Defendants
thereafter frled a motion to dismiss. Plaintiffs
oppose that motion. For the following reasons,
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defendants' motion to disrniss is granted in
part, and denied in part.

Discussion

Federal Rule of Civil Procedure 12(bX6)

allows a party to move to dismiss a Complaint
where the Complaint "fail[s] ... to state a
claim upon which relief can be granted[.]" Fed.
R. Civ. P. 12(bX6). In reviewing a motion to
dismiss, this Court accepts the a-llegations in
the Complaint as true and draws a-ll
reasonable inferences in favor of the non-
moving party. See Patel v. Searles, 305 F.3d
130, 134-35 (2d Cir.2002). Ilowever, bafd
contentions, unsupported characterizations,
and legal conclusions are not well-pleaded
allegations, and will not sufhce to defeat a
motion to dismiss. See Leeds v. Meltz, B5 F.3d
51, 53 (2d Cir.1996). Here, a motion to dismiss
will only be granted if the plaintiffs can prove
no set of facts in support of their claims that
would entitle them to relief. See Citibank,
N.A. v. K-H Corp., 968 F.2d 1489, 1494 (2d
Ctu.1992). A court may look at the Complaint
and any documents attached to, or
irrcorporated by reference in, the Complaint.
See Dangler v. New York City off Tlack
Bettiag Cotp., 193 F.3d 130, 138 (2d Cir.1999).

Defendants contend that plaintiffs'
securities fraud, cofiunon law fraud, and
negligent misrepresentation claims are based
upon statements defendants made in
documents other than the Securities Purchase
Agreement (the "Agreement"). Defendants
argue that these clairns must fail as a matter
of law because the Agreement explicitly
precludes plaintiffs from relying on any
representations except those included in the
Agreement.

By the plain language of the Agreement,
plaintiffs are precluded from asserting
reliance on any other statements made by
defendants except those contained in the
Agreement, Section 4.08 of the Agreement
states that "Sellers ldefendants] make no
representation or war:ranties with respect to ...
any other information or documents made
available to Buyer [plaintiffsl or its counsel,
accountants or advisors ... except as expressly
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set forth in this Agreement." Agreement at $

4.08. Plaintiffs are sophisticated business
entities who were represented by counsel, and
negotiated the Agreement at arm's length.
This Court, therefore, will hold plaintiffs to
the agreement to which they bargained.
Plaintiffs' securities fraud, comlrori law fraud,
and negligent misrepresentation claims
cannot be based upon representations outside
of the Agreement.

Nevertheless, plaintiffs contend that their
securities fraud, cornmon larv fraud, and
negligent rnisrepresentation allegations still
survive as their Complaint, in fact, also
alleges violations of the Agreement. Section
3.08 of the Agreement wamants that Copelco's
financial statements were prepared in
conformity with Generally Accepted
Accounting Principles ("GAAP"), while $ 3.09
of the Agreement wanrants that the frnancial
statements were prepared consistent with past
Copelco practices. At paragraph 21 of the
Complaint, plaintiffs quote $ 3.08 of the
Agreement and then allege that defendants
"knew, or should have known, that the 1999
audited fuBncial statements had. not been
prepared in conformity with GAAP and did
not fairly represent the frnancial position of
Copelco." Complaint at \ 2L. Further, the
Complaint alleges in the next paragraph that
"[d]efendants' conduct a-lso rendered other
statements made by Itochu International in
the Stock Purchase Agreement deliberately
false and misleading." Id. at n 22. The
Complaint then quotes the portion of $ 3.09 of
the Agreement where defendants warrant that
the financial statements were prepared il
accordance with past Copelco practices a6 ¿ul

example of one zuch allegedly false and
misleading statement in the Agreement. Id.
Consequently, plaintiffs have sufficiently
alleged violations of the Agreement, itself.
Defendants' motion to dismiss the securities
fraud, corrunon law fraud, and negligent
misrepresentation claims on the grounds that
the Comptaint does not allege a violation of
the Agreement is therefore denied. [FNl]

FNl. As will be discussed later, plaintiffs' negligent

misrepreientation claim ultimately fails on other

grounds.

Page L00

*2 t1l Next, defendants contend that
plaintiffs' allegations are subject to the
Agreement's exclusive remedy provision,
which only provides for indemni-fication as a
remedy in the event of a breach. Plaintiffs do
not dispute the existence of the exclusive
remedy provision. Rather, they argue that,
regardless, a party may not contract out of
tiability for its own fraud.

Section 11.07 of the Agreement provides
that "Sections 8.06 and 11.02 will provide the
exclusive remedy for any rnisrepresentation,
breach of warranty, covenant or other
agreement ... or other claim arising out of this
Agreement or the transactions contemplated
hereby." Agreement at $ 11.07. I¡n turru $$

8.06 and 11.02 of the Agreement both provide
only for indem¡rification in the event of a
breach, and the terms which trigger such
indemnification. See Agreement at $$ 8.06
and 11.02.

Although the parties contracted for this
exclusive remedy provision, it is well settled
that "parties cannot use contractual limitation
of liability clauses to shield themselves from
liability for thei¡ own fraudulent conduct."
T\¡rkish v. Kasenetz, 27 F.3d 23, 27-28 (2d

Cir.1994). Further, the federal securities laws
have an anti-waiver provision which
specifrcally makes void any contractua-I clause
that allows a party to waive compliance with
the federat securities laws. Pursuant to 15

U.S.C. $ 78cc(a), "[a]ny condition" stipulation,
or provision binding any person to waive
compliance with any provision of this chapter
or of any rule or regrrlation thereunder, or of
any rule ofan exchange required thereby shall
be void." 15 U.S.C. $ 78cc(a).

The Second Circuit has had occasion to
address the scope of the federal anti-waiver
policy. In McMahan & Co. v. Wherehouse
Enter., Inc., 65 F.3d 1044 (2d Cir.1995), the
Second Circuit analyzed the effect of a "no-
action" contractual clause upon the plaintiffs'
securities fraud claims. The "no-action" clause
at issue provided that the plaintiffs could not
bring suit against defendants urùess certain
procedural steps were followed, such as
providing written notice to the defendants of a
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default. Plaintiffs failed to follow the
procedural steps outlined, and defendants
therefore claimed that plaintiffs waived their
right to bring suit under the 1933 and 1934

Securities Exchange Acts. However, the
Second Circuit upheld the district court's
nullifrcation of the "no-action" clause and
found that "[t]he statutory framework of the
1933 and 1934 Acts compels the conclusion
that individual secr¡rity holders may not be

forced to forego their rights under the federal
securities laws due to a contract provision."
McMahan, 65 F.3d at 1051.

Defendants rely on Harsco Corp. v. Segui, 91
F.3d 337 (2d Cir.1996) for the proposition that
a waiver clause is permissible under the
federal securities laws. However, defendants
mischaracterize Harsco. Harsco did not
involve a waiver clause that prohibited any
and all fraud suits under the federal secu¡ities
laws or r¡nder the common law. It involved a
conf,ract that specifically outlined the
representations that plainti-ff was relying upon
when it bought defendant's company. That
plaintiffls fraud claim was based upon
representations made outside the contract.

*3 The Second Circuit wâs carefi¡l to
distinguish the facts of Harsco from a contract
provision which prohibits a party from suing
at all under the federal securities laws. The
court found that, in light of the carefully
negotiated provision in the contract detailing
the representations plaintiff relied upon,
plaintiff may only bring a securities fraud suit
based upon those specific representations
included in the contract, and not based upon
representations made outside the contract.
The court found that "it is not' fair to
characterize [the representations agreed upon
in the contractl as having prevented fplaintitr]
from protecting its substantive rights.
lPlaintiffl rigorously defined those rights in
lthe contractl." Harsco, 91 F.3d at 344. The
Court found that "[plaintiffl has not waived its
rights to bring any suit resulting from this
dea-I." Id. Rather, plaintiff only waived its
right to bring a federal securities suit based
upon representations made outside the
contract. See id.

Page 101.

Unlike the situation in Harsco, defendants
here would have this court frnd that plaintiffs
waived their right to bring any and all suits
for fraud, even a suit concerning
representations made within the contract.
Such a broad-sweeping waiver clause is
exactly the type ofcontractual provisionthat $

78cc(a) and the case law forbid. Therefore, the
indemnifrcation clause in the Agreement is
void to the extent that it only provides one
remedy, and defendants' motion to dismiss the
secwities fraud, coûrmon law fraud, and
negligent misrepresentation claims based
upon the indemnification clause is denied.

[2][3] Next, defendants argrre that plaintiffs'
fraud claims fail because the Complaint failed
to both plead fraud with particularity, and
adequately plead scienter, as required by
Fed.R.Civ.P. 9ft) and the Private Securities
Litigation Reform Act ("PSLRA"). It is well
settled that a Complaint asserting securities
fraud must satisfr the pleading requirements
of Rule 9(b). tFN2l See Ganino v. Citizens
Utilities Co.,228 F.3d 154, 167 (2dCir.2000).
Rule 9(b) requires that "the circumstances
constituting fraud or mistake shall be stated
with particularity." Fed. R. Civ. P. 9(b). Fraud
allegations in a Complaint therefore must: "(1)
specifu the statements that the plaintiff
contends were fraudulent, (2) identify the
speaker, (3) state where and when the
statements were made, and (4) explain why
the statements were fraudulent." Shields v.
Citytrust Bancorp, Irrc., 25 F.3d 1124, 1128 (2d
Cir.1994).

FN2. Generally, Rule 8(a)'s liberal pleading

standard applies. However, where fraud is alleged,

â court must evaluate the allegations under Rule

9O)'s heightened pleading standard. See

Swierkiewicz v. Sorema N.4., 534 U.S. 506, 513,

122 S.Ct. 992, r52 L.Ed.2d r (2002).

Further, a Complaint alleging fraud must
also allege that the defendants acted with
scienter. See Novak v. Kasaks, 216 F.3d 300,
306 (2d Ci-r.2000). A plaintiff must allege facts
that grve rise to a strong inference of
fraudulent intent. See Shields, 25 F.3d at
1128; Novak, 216 F.3d at 311. A "strong
inference" may be established "either (a) by
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alleging facts to show that defendants had
both motive and opportunity to commit fraud,
or (b) by alleging facts that constitute strong
circumstantial evidence of conscious
misbehavior or recklessness." Ganino, 228
F.3d at 168-69, quoting Shields, 25 F.3d at
L128. The inference may also arise where the
Complaint sufüciently alleges that the
defendants: "(l) þenefitted in a concrete and
personal way from the purported fraud; (2)

engaged in deliberately illegal behavior; (3)

knew facts or had access to information
suggesting that their public statements were
not accurate; or (4) failed to check information
they had a duty to monitor." Novak, 216 F.3d
at 311 (internal citations omitted).

*4 In this case, plaintiffs allege in their
Complaint that they purchased from
defendant Itochu International ("Itochu") in
May 2000 all the common stock of Copelco.
Plaintiffs allege that in purchasing Copelco,
plaintiffs relied upon the accuracy of $$ 3.08
and 3.09 of the Agreement, which warranted
that CopeLco's frnancial statements and
accounting practices were done in accordance
with GAAP and consistent with past Copelco
practices. Plaintiffs contend that after the
closing, plaintiffs discovered that the
accounting methods used by defendants
artificially inflated Copelco's frnancial
condition, in violation of GAAP and past
Copelco practices.

Specifically, plaintiffs contend that,
begrnning in 1998 through May 16, 2000,
Copelco's Chief Financial Offrcer and its Chief
Operating Ofücer authorized and managed an
accounting scheme by which uncollectible
lease receivables were subjected to an internal
charge-off limitation (the "Cap") above which
no further receivables wouìd be charged-off.
Plaintiffs contend that the Cap \¡¡as in
violation of both GAAP and past Copelco
accounting practices. The effect of the Cap was
to appear to maintain Copelco's compliance
with the rolling three month loss-to-
Iiquidation rate required by its funding
agreements with its various lenders. Failure
to comply with this rate would have permitted
Copelco's lenders to stop funding and,
correspondingly, would have placed Copelco's
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access to financing with its various lenders at
risk of terrnination, thereby potentially
adversely irnpacting the value of Copelco's
stock. Simply put, plaintiffs allege that lease
receivables that should have been charged-off,
in compliance with GAAP and past Copelco
accounting practices, were not. Plaintiffs then
contend that collections managers at Copelco
engaged periodically in "horse-trading, " where
the total available charge-offs under the Cap
were divided between the business groups. As
a result of the Cap, plaintiffs contend that the
overall collectibility of lease receivables was
impaired.

Plaintiffs contend that the use of the Cap
served not only to misrepresent actual rolling
three month loss-to-Iiquidation rates, but also
to overstate Copelco's income for the relevant
period. Plaintiffs contend that the alleged
misrepresentations caused Copelco's historical
losses to be understated by at least $47
million at the time of the closing. Finally,
plaintiffs contend that at all times relevant to
the Complaint, defendants, by and through
Copelco's offrcers and directors, knew that the
Cap produced inflated nurnbers, and that
plaintiffs relied upon the inaccurate
information provided in the Agreement.

Plaintiffs' allegations are su-füciently pled to
survive a motion to dismiss. First, plainti-ffs
have pled their fraud claims with
particularity, in accordance with Rule 9(b).
The Complaint identifres Copelco's allegedly
fraudulent statements, namely $$ 3.08 and
3.09 which warranted that the frnancial
statements were prepared in accordance with
GAAP and past Copelco accounting practices.
Those statements were clearly made in the
Agreement, itself. The speakers are the
defendants, the direct sigrratories to the
Agreement. Plaintiffs have further explained
why the statements are allegedly fraudulent,
in that the CFO and COO of Copelco
authorized the Cap plan, knew the Cap plan
was contrary to GAAP and past Copelco
accounting practices, and proffered the
inflated numbers produced to plaintiffs with
the intent to defraud them. Therefore, the
requirements of Rule 9(b) have been met.
Plaintiffs have also adequately pled scienter
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in accordance with the PSLRA, in that
plaintiffs have described a set of facts and
circumstances that, if proven, give rise to a
strong inference of fraud. Therefore,
defendants' motion to dismiss the secr¡rities
fraud, and common law fraud claims is denied.

tFNs]

FN3. Defendants' motion to dismiss with respect to

plaintiffs' vicarious liability claim brought pursuant

to $ 20(a) of the Securities Exchange Act is

premised solely upon their assertion that the

underlying securities fraud offense, $ l0(b) of the

Securities Exchange Act, also fails. As discussed

above, plaintiffs have met the pleading standards for

their $ t0(b) claim, and therefore, this Court

accordingly denies defendants' motion to dismiss

plaintiffs' $ 20(a) claim.

*5 t4l With respect to the corlunon law fraud
claim, defendants alternatively argue that
even if it survives, plainti-ffs' demand for
punitive damages should nevertheless be

stricken as the alleged fraud was not aimed at
the public generally. Punitive damages are
available in a fraud clai¡n where the plaintiff
demonstrates that the harm was directed at
the public generally. See Rocanova v.

Equitabte Life Assurance Society, 643 N.E.2d
940, 943 (N.Y.1994) (in cases evincing "a high
degree of moral turpitude, and demonstrating
such wanton dishonesty as to imply a cri¡ninal
indifference to civil obligations, punitive
damages are recoverable if the conduct was

aimed at the public generally.") (internal
quotation marks omitted); Manning v.

Utilities Mutual Ins. Co., Inc., 254 F.3d 387,
400 (2d Ctu.2001) (quoting Raconova ). Here,
plaintiffs have failed to allege any conduct
aimed at the public generally. This was a
contract between two private parties, where
the alleged harm befell one of the parties.
Defendants' motion to strike plaintiffs'
demand for punitive damages with respect to
the common law fraud. claim is therefore
granted.

[5] Defendants, further, argue that plaintiffs'
claim for negligent misrepresentation fails as

a matter of law because plaintiffs have not
alleged a "special relationship" between
plaintiffs and defendants. Plaintiffs, however,
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argue that a "special relationship" existed in
that a relationship of confidence developed
between the parties during the negotiation
process and that plaintiffs trusted defendants'
representations to be accurate.

In a negligent misrepresentation claim, a
plaintiff must establish that the defendant
had a duty to use reasonable care to convey
correct information due to the existence of a
"special relationship," that the information
provided was incorrect or false, and that the
plaintiff reasonably relied upon the
information. See Fleet Bank v. Pine Knoll
Corp., 290 A.D.2d 792,736 N.Y.S.2d 737,795
(App.Div.2002). "To that end, a special
relationship requires a closer degree of trust
than an ordinary business relationship." trd.

(internal quotation marks omitted), quoting
Busino v. Meachern, 270 A.D.2d 606, 704
N.Y.S.2d 690, 693 (App.Div.2000); Butvin v.

Doubleclick, Inc., No. 99civ 4727, 2000 WL
827673, at *10 (S.D.N.Y. June 26, 2000) ("a
plaintiff may only recover for negligent
rnisrepresentation where the defendant owes
him a frduciary duty"). Here, the plaintiffs'
relationship with defendants was merely an
ordinar¡r business relationship. There is no
allegation in the Complaint to support a
frnding that a "special relationship" existed.
Therefore, defendants' motion to dismiss the
negligent misrepresentation clairn is granted.

[6] Defendants next argue that plaintiffs'
claim for breach of the implied covenant of
good faith and fai-r dealing should be

dismissed on the grounds that there was no
breach in the course of contract performance.
The implied covenant of good faith and fair
dealing encompasses the concept that "neither
party shall do anything which will have the
effect of destroying or injuring the right of the
other party to receive the fruits of the
contract." Dalton v. Educational Testing
Serv., 87 N,Y.2d 384, 639 N.Y.S.2d 977,663
N.E.2d 289, 29I (N.Y.1995), quoting Kirk La
Shello Co. v. Paul Armstrong Co., 263 N.Y.
79, 188 N.E. 163, 167 (N.Y.1933). Plaintiffs
have alleged that defendants engaged in an
accounting ptan that was contrarl¡ to GAAP
and past Copelco accounting practices, that
defendants knew the Cap plan was artificially
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inflating Copelco's frnancial frgures, and that
plaintiffs relied on defendants'
representations. If these allegations âre
proven true, it can fairly be said that
defendants' conduct had the effect of
destroying or injuring plaintiffs'right to enjoy
the fruits of the contract. Plaintiffs have
sufticiently alleged, at this stage of the
proceeding, a cause of action for breach of
irnplied covenant ofgood faith and fair dealing
and defendants' motion to dismiss this claim is
therefore denied.

*6 t7l Lastly, defendants argue that
plaintiffs' claim for unjust enrichment should
be dismissed on the grounds that an unjust
enrichment clairn can not be maintained
where there is a valid, enforceable agreement
that governs the dispute. Plaintiffs argue' on
the other hand, that an unjust enrichment
claim can be maintained' where there are
grounds for recision of the contract. "IJnder
New York law, unjust enrichment is a quasi

contractual claim that ordinarily can be

maintained only in the absence of a valid,
enforceable contract. Where a contract goverris

the subject matter involved, however, a claim
for unjust enrichment should be dismissed ."
Ohio Players, Inc. v. Polygram Records. Inc.,
No. 99 civ 0033, 2000 WL 1616999, at *4
(S.D.N.Y. Oct.27, 2000) (citatiors omitted). In
this case, a valid, enforceable contract (the

Agreement) goveruis this dispute. Although
plaintiffs have argued in their opposition brief
to defendants' motion to dismiss that there
could be grounds for recision of the contract,
they d.id not include recision as a remedy in
their Complaint. Therefore, defendants'
motion to dismiss plaintiffs' claim for unjust
enrichment is granted.

Corrclusion

For the foregoing reasons, defendants'
motion to dismiss is GRANTED as to
plaintiffs' negligent misrepresentation a¡rd

unjust enrichment claims, as well as to
plaintiffs' demand for punitive damages under
the common law fraud claim. The motion to
dismiss is DENIED with respect to all
remaining claims.
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2003 WL 1797847 (S.D.N.Y-), Fed. Sec. L.
Rep. P 92,403

END OF DOCUMENT
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Citibark, N. 4., et al., Respondents,
v.

Allan R. Plapinger et a1., Appellants

Court of Appeals of New York

Argued September 3, 1985;

decided October 22, 1985

SI.IMMARY
Appeal from an order of the Appellate
Division of the Supreme Court in the First
Judicial Department, entered January 22,
1985, which, by a divided court, affurrred a
judgrnent of the Supreme Court (Wi[iam P.
McCooe, J.), entered in New York County, (1)

striking defendants' affrrmative defenses and
counterclairns, (2) eFanting a motion by
plaintiffs for swnmary judgment, and (3)

awaröng plainti-ffs damages agairnt
defendants, jointly and severally, in the total
sum of $19,211,889.14.

Citibar¡k v Plapinger, 107 AD2d 627,
affrrmed.

HEADNOTES

Suretyship and Guarantee--Absolute and
Unconditional Guarantee-- Fraud in
Inducement by Oral Representation as
Defense--Misrepresentation by Guarantors--
Applicability of Condition Precedent Rule (1)

Fraud. in the inducement of a guarantee by
defendant corporate offrcers of the
corporation's indebtedness is not a defense to
an action on the guarantee when the
guarantee recites that it is absolute and
unconditional irrespective of any lack of
validity or enforceability of the guarantee, or
any other ci¡cumstance which might otherwise
constitute a defense available to a guarantor
in respect of the guarantee, those recitals
being inconsistent with the guarantors' clairn
of reliance upon an oral representation that
the ptainti-ff lending banks were coûunitted to
extend to the corporation an additional line of
credit; thus, sumrnary judgment was properly
granted plaintiff banks because defendant
guarantors were foreclosed from establishing
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reliance. The ruìe that fraud in the
inducement vitiates a contract is subject to
exception where the person clairning to have
been defrauded has by his own specifrc
disclairner of reliance upon oral
representations himself been Suilty of
deliberately misrepresenting his true
intention; to permit defendants to rely on the
claim that they were fraudulently induced to
sign the guarantee by plaintiff banks' oral
promise of an additional line of credit would in
effect condone defendants' own fraud in
deliberately misrepresenting their true
intention when putting their signatures to
their "absolute and unconditional" guarantee.
Moreover, defendants may not rely upon the
denial of the additional line of credit as a
failure of a condition precedent because the
alleged condition would contradict the express
terms of the written agreement and, therefore,
could not be proved by parol evidence.

Judgments--Summary Judgment--Tïiable
Issue--Fraud in Inducement (2) In an action on
the guarantee by defendant corporate officers
of the corporation's indebtedness, where the
guarantee recited that it is absolute and
unconditional i.rrespective of any lack of
validity or enforceability of the guarantee, or
any other circumstance which might otherwise
constitute a defense available to a guarantor
in respect of the guarantee, the defendant
guarantors' affidavits +91 contained evidence,
uncontradicted by plaintiff lending banks,
suffrcient to raise a triable issue concerning
fraud in the inducement, and, therefore,
sunmary judgment should not have been
granted plaintiffs based upon the insuffrciency
of defendants' evidence in opposition.
However, the language of disclaimer in the
guarantee is sufficiently specifrc to foreclose as

a matter of law the defenses and
counterclai¡ns based on fraud, negligence or
failure to perform a condition precedent
asserted against plaintiff banks; accordingly,
swnmary judgment was properly granted to
plaintiffs on that ground.

POINTS OF COUNSEL

Owen McGivern, George S. Leisure, Jr., Eric
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J. Lobenfeld and Robin Kaufrnan for
appellants. I. Defendants' uncontradicted
proof of fraud was more than sufFrcient to
preclude suûunary judgment. (Rotuba
Extmders v Ceppos, 46 NY2d 223; Strychalski
v Mekus, 54 AD2d 1068; Becker-Fineman
Camps v Public Serv. Mut. Ins. Co., 52 AD2d
656; Baker's Serv. v Robinson, 85 AD2d 811;
Tahini Invs. v Bobrowsky, 99 AD2d 489;
Hladczuk v Epstein, 98 AD2d 990; National
Bank v Chu, 64 AD2d 573, 47 NY2d 946;
Millerton Agway Coop. v Briarcliff Farms, 17

NY2d 57; Sillman v Twentieth Century-Fox
FiIm Corp., 3 NY2d 395; Reford Plurnbing,
Heating & Hardware Co. v City of Johnstown'
89 AD2d 1035.) tr. Defendants were
erroneously ba¡red from provilg their
defenses. (Crowell-Collier Pub. Co. v
Josefowitz, 5 NY2d 998; Sabo v Delman, 3

NY2d 155; Millerton Agway Coop. v Bria¡cliff
Farrns, 17 NYzd 57; Spencer Co. v New York
Review, 282 App Div 659; Pease & Elliman v
Stewart, 50 Misc 2d 330, 332; Danarur Realty
Corp. v Harris, 5 NY2d 317; Barash v
Pennsylvania Term. Real Estate Corp., 26
NYzd 77; MagL Communications v Jac-Lu
Assoc., 65 A-D2d 727; Forest Bay Homes v
Kosinski, 50 AD2d 829; Galeani v Fleming, 56
ADzd 644.) m. Disrnissal of the counterclaims
was eÌToneous. (Millerton Agway Coop. v
BriarcliffFarms, 17 NY2d 57; General Rubber
Co. v Benedict,2lS NY 18; Kono v Roeth, 23?
App Div 252, 238 App Div 775; Meyerson v
Franklin Knitting Mills, 185 App Div 458;
Banker's T?ust Co. v Steenburn, 95 Misc 2d
96?; trlinois McGraw Elec. Co. v John J.
Walters, Inc., 7 NYzd 874; Albi S.A.R.L. v
American Textramics, 64 ADzd 552.)

George J. Wade and Starùey S. Arkin for
respondents. I. As a matter of law, the
guarantors may not evade liability under the
terms of their unequivocal and unconditional
guarantee. (Bank of Suffolk County v Kite, 49
NYzd 827; Fleck v Bank of Suffolk County, 67
AD2d 676; Chemical Bank v Nattin Realty, 61
AD2d 921; Rusch Factors v Shefiler, 58 AD2d
55?; Silbert v Silbert, 85 AD2d 661; Bank of
N. Y. v Cariello, 69 AD2d 805; Millerton
Ag*ay Coop. v Briarcliff Farms, 17 NY2d 57;

Community NatI. Bank *92 & T?ust Co. v
Intercoastal Tïading Corp., 55 AD2d 525;
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Seaman-Andwall Corp. v Wright Mach. Corp.,
31 AD2d 136, 29 NY2d 617; Wittenberg v
Robinov, I NY2d.261.) tr. The guarantors may
not counterclaim for damages. (Vincel v White
Motor Corp., 521. Fzd 1113; Niles v New York
Cent. & Hudson Riv. R. R. Co., 176 NY 119;
Silver v Chase Manhattan Bank, 44 ADzd
797; CaweI Farms Corp. v Bartomeo, 50 Misc
2d 1073.)

OPINION OF THE COURT

Meyer, J

(1, 2) Fraud in the inducement of a
guarantee by corporate offi.cers of the
corporation's indebtedness is not a defense to
an action on the guarantee when the
guarantee recites that it is absolute and
r¡nconditional i:respective of any lack of
validity or enforceability of the guarantee, or
any other circurnstance which might otherwise
constitute a defense avaifable to a guarantor
in respect of the guarantee, those recitals
being inconsistent with the guarantors' claim
of reliance upon an oral representation that
the lend.ing banks were com¡nitted to extend
to the corporation an additional line of credit.
The order of the Appellate Division should,
therefore, be affìrmed, with costs.

I

Defendants are offrcers and directors of and
own all the voting stock of United Department
Stores, a holding company with a number of
retail deparhnent store subsidiaries. Plaintiff,
Citibank, N. .{., and t,Le other four plaintiff
banks provided United with a $15,200,000
line of credit. After default by United,
discussions took place concerning
restructuring of the indebtedness as a term
loan guaranteed by the defendants and the
extension to United of an additional lile of
credit of $8,000,000. On August 10, 198L, the
$L5,200,000 term loan transaction closed, but
the line of credit was never funded.

On January 25, 1982, United filed a
voluntary petition in bankruptcy. Plaintiff
banks then declared the term loan principal
and interest due and brought the present
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action against defendants on the guarantee.
Defendants' answer set up defenses of fraud in
the inducement, negligent misrepresentation
and failure of a condition precedent and
asserted cou¡rterclairns based upon fraud,
negligent misrepresentation and breach of
contract. On motion of plaintiff banks, Special
Terrr struck the affrrmative defenses and
counterclains and directed entry of judgment
in favor of plaintiffs, holding that by the
specific language of the unconditional
guarantee defendants waived their right to
assert the defenses and counterclaims. *93

On appeal to the Appellate Division, that
court afÊrrmed, the Presiding Justice
dissenting. The majority found the evidence of
fraud in the inducement contained in
defendants' affidavits to consist of "shadowy
and conclusory statements," but, also, as
evidenced by its citation to page 138 ofits own
decision in Seaman-Andwall Corp. v Wright
Mach. Cotp. (gt AD2d 136, affd 29 NYzd 617),
apparently held the disclaimer in the
guarantee su-ffrciently specific to bar
consideration of the defenses in any event.
The Presiding Justice disagteed on both
¡rcints. We agtee with him that defendants'
affidavits contained evidence, uncontradicted
by plaintiffs, sufficient to raise a triable issue
concerning fraud in the inducement, but also
agree with Special Term and the Appellate
Division majority that the language of
disclaimer in the guarantee is suffrciently
speci-fic to foreclose as a matter of law the
defenses and counterclaims [FN*] based on
fraud, negligence or failure to perform a
condition precedent asserted agaixst plaintiff
banks, under the rule ofDanann Realty Corp.
v Harris (5 NY2d 317). We therefore affirm.

FN* A furdrer reason for dismissal of the

counterclaims is th¿t defendants lack stânding to sue

for an injury to the corporation even though it
results in depreciation in the value of thei¡ shares of
the corporation's stock. Normally a shareholder has

no individual right of action for such an injury
(Niles v New York Cent. & Hudson Riv. R. R.

Co., 176 NY ll9). Although exceptioûs to that
rule have been recognized (Kono v Roeth, 237 App
Div 252, lv denied 238 App Div 775; see, General

Rubber Co. v Benedict, 215 NY t8; Vincel v White
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Motor Corp., 521 Fzd lll3), the counterclaim in
the instant case alleges nothing that would bring
defendants within the exception.

II

(2) Defendants' papers on the flrnmaÐ¡
judgment motion contain evidence in
admissible form which, with the inferences
that could reasonably be drawn therefrom,
was sufücient to raise a triable issue of fact.
The affidavit of Allan R. Plapinger states that
before the commitment letter for the term
loan was signed, he advised Froehler, the
Citibank offrcer who was negotiating on behalf
of all the banks, that neither he nor the other
stockholders would sign the letter unti-l the
line ofcredit was agreed to and that "Froehler
promised that we had the line," that the line
of credit wouìd be funded half by Citibank and
half by National Bank of Detroit, that
National Bank prepared papers for its share of
the line of credit including a note which was
signed on behalf of United by one of the
defendants, that the Citibank ofücer who then
took over the negotiations imposed additional
conditions as to the line of credit which were
accepted by United and defendants, that
defendants relied on those representations and
would not have entered into the guarantee
had they not been made, and *94 that the
representations were false when made or were
recklessly made. In an u¡rverifred reply,
Citibank, National Bank of Detroit and
Equibank deny that they entered into the oral
contract for the line of credit alleged in
defendants' answer but frled no affidavit in
support of that denial. People's Trust and
Broad Street National, in a verified reply,
likewise deny the allegations of the
counterclaims and in an attorney's affidavit
point out that their representatives are not
alleged to have rnade any representations or
been present when representations were made
as to the line of credit, nor did. defendants
allege that they were to be participants in the
line of credit. The undenied statement t.I-at
defendants were told that they had the line of
credit was a representation ofpresent fact, not
of future intent (Sabo v Delman, 3 NY2d 155),
the falsity of which, in the absence of
explanation, can reasonably be inferred from
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the refusal to extend the prornised credit, and
the attorney's affrdavit subrnitted on behalf of
People's Tïust and Broad Street National does

no more than raise a fact question concerning
whether, in making the representation he is
alleged to have made in order to obtain
defendants' guarantee, the Citibank offrcer
was acting in behalf of those banks. Summary
judgment should not have been granted
plaintiffs, therefore, based upon the
insuffrciency of defendants' evidence in
opposition

m

(1) Summary judgment was properþ granted
plaintiffs, however, because defendants were
foreclosed by the rule of Danann Realty Corp.
v Haris (5 NY2d 317, supra) from
establishing reliance. In that case, expounding
on our prior decision in Cohen v Cohen (13

NY2d 813, affg 1 AD2d 586, 588-589) and
distinguishing our prior holding in Sabo v
Delman (3 NY2d 155, supra) that a general
merger clause is ineffective to exclude parol
evidence of fraud in the inducement, we held
the rule that fraud in the inducement vitiates
a contract to be subject to exception where the
person claiming to have been defrauded has by
his own speci-fi.c disclaimer of reliance upon
oral representations himself been "guilty of
deliberately misrepresenting [his] true
intention" (5 NYzd, at p 323). And in later
cases we have adhered to that rule (Seaman-

Andwall Corp. v Wright Mach. Corp., 29
NY2d 6L7, afre 31 AD2d 136, supra;
Wittenberg v Robinov, 9 NY2d 261) or
distinguished the language involved as a
general merger clause rather than a speci-fic

disclai¡ner (Barash v Pennsylvania Term. Real
Estate Corp., 26 NY2d 77, 86). Millerton
Agway Coop. v BriarcliffFarrns (17 NY2d 57),

relied on by defendants, is not to the contrarSr
for, a6 examination of the record in that case

reveals, tJre *95 guarantees there involved
contained neither a general merger clause nor
a specific disclaimer. Millerton held no more
than that srunmary judgment should not have
been granted plaintiffs in that ca6e,

defendants' affidavits having presented
sufFrcient evidence of reliance on the claimed
fraudulent representation to require a tria-Ì.
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The Danann rule has been criticized as
encouraging the use of boilerplate and likely
to result in more verbose merger clauses
(Calamari and Perillo, Contracts $ 9-21 t2d
edl; Note, 47 Cornell LQ 655), a sounder
distinction being between a negotiated clause
and a standard form clause (Calamari and
Perillo, Ioc. cit., supra). Here it cannot be said,
as in Danann, that the defendants have "in
the plainest language announced and
stipulated that lthey were] not relying on any
representations as to the very matter [t]re
additional line of creditl as to which lthey]
now lclaim they werel defrauded" (5 NY2d, at
p 320). But here we do not have the
generalized boilerplate exclusion referred to
by the commentators. Rather, following
extended negotiations between sophisticated
business people, what has been hammered out
is a multi¡rillion dollar personal guarantee
proclaimed by defendants to be "absolute and
unconditional." It is u¡realistic in such
circumstances to expect an express stipulation
that defendants were not relying on a separate
oral agreement to fund an additional
multi¡nillion dollar line of credit, when they
themselves have denomi¡ated their obligation
unconditional, and have reinforced that
declaration by their agreement that the
"absolute and unconditiona-I" nature of their
guarantee was "inespective of (i) any lack of
validity * r( * of the * '{< * Restated Loan
Agteernent 'l. * * or any other agreement or
instrument relating thereto", or "(vii) any
other circumstance which might otlrerwise
constitute a defense" to the guarantee.

Though not the explicit disclaimer present
in Danann, the substance of defendants'
guarantee forecloses their reliance on the
claim that they were fraudulently induced to
sign the guarantee by the banks' oral promise
of an additional line of credit. To permit that
would in effect condone defendants' own fraud
in "deliberately misrepresenting ltheir] true
intention" (Danarur Realty Corp. v Harris, 5

NY2d, at p 323) when putting their signatures
to their "absolute and unconditional"
guarantee.

Finally, to the extent that defendants rely
upon the denial ofthe additional Iine ofcredit
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as a failure of a condition precedent, it is
necessarJr only to note that in light of the
above-quoted provisions the condition
precedent rule is inapplicable because the
alleged *96 condition would contradict the
express terms of the written agreement and,
therefore, could not be proved by parol
evidence (Hicks v Bush, 10 NY2d 488, 491;
Meadow Brook Natl. Ba¡k v Bzura, 20 AD2d
287, 289; see, Lottg Is. Tïust Co. v
International Inst. for Packaging Educ., 38
NY2d 493,497).

Accordingly, the order of the Appellate
Division should be affrrmed, with costs.

Chief Judge Wachtler and Judges Jasen,
Simons, Kaye, Alexander and Titone concur.

Order affìrmed, with costs. *97

Copr. (c) 2004, Randy A. Daniels, Secretary of
State, State of New York.

N.Y. 1985.

CITIBANK v PLAPINGER

END OF DOCUMENT
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Supreme Court, Appellate Division" Second
Department, New York.

Stephen Louis COHAN, et al., Appellants,
v.

Leon SICULAR, et al., Respondents.

April 17, 1995

Purchasers of real property sued vendor,
vendor's attorney and brokers for fraud,
breach of contract and rescission of contract,
alleging oral misrepresentation as to amount
of real estate taxes and utility costs. Motions
of defendants for sumrnary judgment and to
dismiss were granted by the Supreme Court,
Nassau County, Levitt, J., and purchasers
appeaÌed. The Supreme Court, Appellate
Divisior¡ held that merger clause precluded.
recovery against vendor and his attorney, but
not against brokers who were not parties to
the real estate contract.

Modifred and affrrmed.

West Headnotes

[1]Fraud 36
184k36
While general merger clauses are ineffective
to exclude parol evidence of fraud in the
inducement, specific disclaimer destroys
allegations that agreement was executed in
reliance on contrar¡r oral misrepresentation.

[2lAttorney and Client 26
45k26

[2]Fraud 36
184k36
Merger clause in real estate contract
precluded purchasers' recovery against vendor
and his attorney for alleged oral
misrepresentation as to amount of real estate
taxes and utility costs, though clause did not
specifically reference real estate taxes or
utility costs, where it did specifically state
that "afTer frrll investigation, neither party [is]
relying on arry statement made by anyone else
that is not set forth in this contract," and
contract was negotiated at aran's length
between parties who were represented by
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cou¡sel.

[3] Brokers 102
65k102
Merger clause in real estate contract did not
protect brokers, and thus purchaser
sufficiently stated cause of action in fraud
against brokers by allegation that they
confirmed vendor's alleged misrepresentation
as to amount of annual real estate taxes,
where brokers were not parties to the real
estate contract and comrnission agreement
established contractual relationship between
the purchasers and the brokers.

**279 Arthur L. Beneventi, Garden City, for
appellants.

Sheldon Feinsteir¡ P.C., Bayside, for
respondent Leon Sicular and respondent pro
se.

L'Abbate & Balkan, Garden CiW (Lewis A.
Bartell, of counsel), for respondents Prudential
Long Island Realty, Burr A-ffrliates, Inc.,
Grace Slezak, and Thomas Tullo.

Raymond A. McGrath, Melville, for
respondents Daniel Ga.le .dssociates, Inc., and
Elyse Underberg.

Before ROSENBLATT, J.P., and
THOMPSON, PIZZUTO and SANTUCCI, JJ.

MEMORANDUM BY TIIE COURT.

*637 In an action to recover damages for
fraud, breach of contract, and recission of the
contract, the plaintiffs appeal, from an order
of the Supreme Court, Nassau County (Levitt,
J.), dated November 30, 1993, which (1)
granted the motion of the defendants, Leon
Sicular and Sheldon Feinstein, for summary
judgment dismissing the complaint insofar as
it is asserted against them, (2) granted the
motions of the defendants, Prudential L.I.
Realty, Bu:r AfrIiates, Inc., Grace Slezak,
Thomas T\rllo, Daniel Gale Associates, Inc.,
and Elyse Underberg to dismiss the complaint
i¡rsofar as it is asserted against them, and (3)

denied the branch of the plaintiffs' cross
motion which was to direct the escrow agent,
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Sheldon Fienstein, to retain the contract
deposit pending service of an amended

complaint.

*638 ORDERED that the order is modified
by deleting the provision thereof which
granted the motions of the defendants,
Prudential L.I. Realty, Bu¡n Affi-liates, Inc.,

Grace Slezak, Thomas T\rllo, Daniel Gale
Associates, Inc., and Elyse Underberg to
dismiss the complairrt, and substituting
therefor a provision denying those motion6; as

so rnodified, the order is affrrmed, without
costs or disbursements.

On December 15, 1992, the defendant, Leon
Sicular (hereinafter the seller), the owner of a
house in Lattingtown, New York, entered into
a contract to sell the house to the plaintiffs
Louis and Linda Cohan (hereinafter the
buyers). The seller was represented by the
defendant, Shetdon Feinstien, Esq. On the
same date the buYers entered into a

commission agreement with the remaining
defendants who are the real estate brokerage
companies and the individual listing and
selling brokers involved in the transaction
(hereinafter the brokers). The buyers allege
that prior to executing the contract and
comrnission agreement the seller tnld them,
and tJre brokers confrrmed, that the annual
real estate taxes on the property were

approximately $16,000 and the annual utility
costs were approximately $6,000. Subsequent
to their execution of tJ:e contract, and after
receipt of the title search, the buyers learned
tJ:at the real estate taxes were actually in
excess of $21,000 and the utility costs were
approximatety $14,000. TIle buyers refused
to close and thereafter brought suit against
the seller, his attorney, and the brokers. The
buyers alleged fraud in the inducement and
sought recission of the contract and the
commission agteement, return of their down
payment and consequential damages. The
Supreme Courb dismissed the complaint
against all ofthe defendants holding that the
contract's rnerger clause prohibited the buyers
from introducing parol evidence to prove their
clairn.

t1lt21 It is well-settled that " '[w]hile general
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merger clauses are ineffective to exclude parol
evidence of fraud in the inducement **280 * *
* a specific disclai¡ner destroys allegations
that the agreements were executed in reliance
upon contrary oral misrepresentations'
(LaBarbera v. Marion, 192 A.D.2d 697, 698,

597 N.Y.S.2d 137¡' see also, Citibank v.

Plapinger, 66 N.Y.2d 90, 495 N.Y.S.2d 309,

485 N.E.2d 974; Sabo v. DelmarL 3 N.Y.2d
L55, 162, 164 N.Y.S.2í.7t4, 143 N.E.2d 906;

Glenfed Fin- Corp., Commercial Fin Div. v.

Aeronautics & Astronautics Servs., 181

A.D.2d 575,58L N.Y.S.2d 62; Marine Midland
Bank v. Cafferty, 174 A.D.2d 932, 571
N'Y's'2d 628)' A'Ithough the language of the
merger clause in the contract at bar rvas

general in nature, it did specifically state that
"afber firll investigation, neither party [isJ

relying upon arry statement made by anyone
else that is not set forth in this contract".
Furthermore, the contract was *639 one which
\ilas negotiated at arrn's length between
parties who were represented by counsel-

Therefore, it cannot be said that the merger
clause failed to put the buyer on notice as to
its intended effect simply because it did not
specifically reference the real estate taxes or
ttre utility costs (see, 198 Avenue B. Assocs. v-

Bee Corp., 155 A.D.2d 273,547 N.Y.S.2d 35;

cf., Hi Tor Indus. Park v' Chemical Bank, 114

A.D.2d 838, 839, 494 N.Y.S.2d 75L)-

Accordingly, the seller was entitled to
srunmarJ¡ judgment disrnissing the buyers'
complaint insofar as it is asserted against hirrt
and his attorney.

[3] However, the brokers were not entitled to
surrìmary judgment dismissing the complaint
i¡sofar as it is asserted against them based

upon the merger clause since they were not
parties to the real estate contract. Moreover,
since the commission agreement established a

contractual relationship between the buyers
and the brokers, and since the buyers allege

that the brokers confi¡med the seller's alleged
misrepresentation as to the amount of a¡rnual
real estate taxes, the buyers have su-füciently
stated a cause of action sounding in fraud
against the brokers (cf., Hauser v- Lista, 201

A.D.2d 8?3, 607 N.Y.S.2d 516).

2t4 A.D.zd637,625 N.Y.S.2d 278
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United States District Court,
S.D. New York.

C OMPANIA SLID-AMERIC ANA de
VAPORES, S.4., Plaintiff,

v.
IBJSCTIRODER BANK & TRUST

COMPANY, Defendant.

No.90 Civ.7220 (SWK).

Feb. 24, 1992

Chilean company engaged in shipping goods

internationally zued United States bank
clairning fraud, breach of frduciary duty,
breach of contract and violations of Racketeer
Ir¡fluenced and Cormpt Organizations Act
(RICO) with respect to foreign cwrency
exchange transactions. Bank moved for
srunmarJ¡ judgment. The District Court,
Kram, J., held that: (1) under New York law,
comprìny failed to establish justifiable relia¡rce
with respect to bank's representations as to
rates so as to establish fraud; (2) under New
York ì.aw, company faited to establish that
bank intended not to perform alleged promise
to apply favorable rates at time promise was
made so as to prove fraudulent intent; (3)

confirmation slips were not parb of scheme to
defraud; (4) where fraudulent scheme was
premised upon inadequate fraud claim,
allegations of mail and wire fraud, as
predicate acts for RICO violation, also faited;
(5) bank did not owe comp¿rny frduciary duty;
and (6) genuine issue of material fact as to
whether oral agreement existed between bank
and company regarding management bv bank
of conversion program for company's
curcrencies precluded srunmaÐ¡ judgment in
favor of bank on breach of contract claim.

Motion granted in part; denied in part.

West Headnotes

[1] Fraud 20
184k20
Under New York law, to establish flaud
plaintiff must establish that his reliance was
justifiable, both in sense that party claiming
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to have been defrauded was justified in
believing representation and that he was
justifred in acting upon it.

[2] Fraud 23
t84t<23
Under New York law, plaintiff will be deemed
to have been practically faced with facts so as
to preclude justifiable reliance on defendant's
representations if he has access to critical
information.

[3] Ba¡ks and Banking 100
52k100
Under New York law, plaintiff had access to
critical information underlying its fraud claim
against bank with respect to alleged
misrepresentations as to rates it wou-ld charge
for currency exchanges and, had it exercised
ordinaqr intelligence or made sirnple
inquiries, it would have been able to discover
alleged misrepresentations, and thus, plaintiff
failed to establish justifiable reliance, where
plaintiff did not compare bank's rates with
published interbank rate, did not ask other
banks for quotations, and made no effort to
inquire as to underþing facts despite
availability of such information.

[4] Banks and Barking 100
52k100
Plaintiff failed to prove that bank intended
not to perform alleged prorrrise to apply
favorable currerrcy exchange rates at time
promise was made so as to establish
fraudulent intent under New York law, where
evidence established that bank charged
favorable rates from 1979-1984, and there was
no evidence that promises were to las{,
indefinitely.

[5] Banks and Banking 100
52k100
Under New York law, confirurations sent to
ptaintiff by bank with respect to currency
exchanges a fortiori could not be part of any
scheme to defraud, where there was no dispute
that confrrmations tnrthftlly and accurately
stated terms of foreign exchange contracts,
which was all they were required to do, every
confrrmation slip contained rate of exchange
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and that rate was actual rate at which each
culrency exchange was executed, plaintiff
would have discovered prevailing market rate
of exchange and uncovered facts underlying
alleged scheme to defraud if it had exercised
ordinary intelligence or made simple inquires
as required by New York law, and extent to
which defendant's rate of exchange exceeded
rnarket rate was merely subtraction problem.

[6] Action 27(L)
13k27(1)
Under New York law, failing to disclose
breach ofpromise does not tra¡sform contract
action into one for fraud.

[7] Banks and Banking 100
52k100
Under New York law, slips confrnrring
crurency exchanges were not fraudulent
because slips did not disclose that bank was no
longer applying favorable rates prornised
ea¡lier or that bank was no longer in
compliance with alleged promises made to
plaintiff.

t8l Racketeer Influenced and Cornrpt
Organizations 6
319Hk6

t81 Racketeer Influenced and Cormpt
Organizations 7
319Hk7
Predicate acts necessarJ¡ for violation of
Racketeer Influenced and Cornrpt
Organizations Act (RICO) are acts indictable
or punishable under various federal criminal
statutes, and acts chargeable under certain
state cri¡ninal laws; these include murder,
kidnapping, arson, robbery, bribery, extortion,
dealing in narcotics, securities fraud, mail
fraud and wire fraud. 18 U.S.C.A. $$ 1341,
1343, 1961(1), 1962(c).

[9] Postal Service 35(2)
306k35(2)

[9]Telecom¡nunications 362
372k362
Offenses of both mail and wire fraud require
proof of same two elements: that defendant
participated in scheme to defraud; and

Page 1.1?

knowingly used mails (or wires) to further
scheme.

[10] Postal Service 35(5)
306k35(5)

[10]Telecommunications 362
372k362
Proof of fraudulent scheme as element of mail
or wire fraud requires evidence showing
specific intent to defraud, which can be shown
by proof that scheme was reasonably
calculated to deceive persons of ordinary
prudence and comprehension.

tllj Racketeer kúluenced and Cornrpt
Organizations 10
31grrk10
Where fraudulent scheme underlying mail and
wire fraud allegations is premised upon
inadequate common-Iaw fraud claim,
allegations of mail and wi¡e fraud fail as
predicate acts for civil liability under
Racketeer Influenced and Cornrpt
Organizations Act (RICO). 18 U.S.C.A. $$
1341, 1343, 1961(1), 1962(c).

tlzl Racketeer Influenced and Cornrpt
Organizations 7O

319Hk70
Because common-law fraud claim against
bank with respect to currency exchange
agreement was dismissed, there were no valid
allegatioru offraud to underpin allegations of
mail and wire fraud as predicate acts for civil
Iiability under Racketeer kúluenced and
Cornrpt Organizations Act GICO). 18
U.S.C.A. $$ 1341, 1343, 1961(1), 1962(c).

[13] Postal Service 49(11)
306k49(11)

[lSlTelecommunications 363
372k363
Plaintiffs failed to establish that bank had
specific intent to defraud with respect to
crurency exchanges so as to establish
fraudulent scheme under mail and wire fraud
statutes, as predicate acts for civil violation of
Racketeer Influenced and Cornrpt
Organizations Act (RICO); alleged fraudulent
omissions in confirmation slips and fraudulent
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misrepresentations as to rates were not
reasonably calculated to deceive persons of
ordinar¡r prudence and compreheruion. 18

u.s.c.A. $$ 1341, 1343, 1961(1), 1962(c).

[14] Banks and Banking 100
52k100
Under New York law, no fiduciary
relationship existed between plaintiff and
bank arising out ofcurrency exchanges, where
both plaintiff and bank were sophisticated
parties and there was not a scintilla of
evidence that agreements between parties
were result of unequal bargaining power or
that bank acquired any influence over
plaintiff; mere fact that plaintiff and bank
had long-standing business relationship of 50
years w¿r6 insuff,rcient to establish frduciary
relationship.

[15] Banks and Banking 100
52k100
"Nostro accounts" (foreign currency accounts)
were not "special accounts" which turned
debtor-creditor relationship between bank and
plaintiff based on foreign currency exchanges
into frduciar5r one under New York law.

[16] Ba¡ks and Banking 100
52k100
Under New York law, fiduciary relationship
wa6 not established between bank and
customer because bank held customer's
currencies in "no6tro accounts" (foreign
currency accor¡nts) for benefit of customer.

[17] Federal Civil Procedure 2487
L70Ak24B7
Gemrine issue of material fact as to whether
oral agreement existed between customer and
bank regarding management by bank of
conversion program for customer's foreign
currencies precluded sunìmaÌ-y judgment in
favor of bank on customer's breach of contract
claim.

[18] Contracts 9(2)
95k9(2)
Under New York law, oral agreement for
cturency exchange between bank and
customer was not too vague and indefinite to
be enforceable, even though customer made
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varying claims as to what exchange rate was
required by agreement, where customer was
entitled to most favorable rate which could be
determined by court by reference to interbank
rates, fair profrt margins, and rate bank gave
to others.

[19] Sales 10
343k10
Under New York law, overarching
management agreement between bank and
customer with respect to currency exchanges
was in essence contract for sale of goods

subject to Article II of Uniforsr Commercial
Code, where bank rendered services in
connection with agreement only to facilitate
sales and purchases of foreigrr currency,
making provision of services incidental to
contracts for sale of goods. N.Y.McKinney's
Uniform Commercial Code $$ 2-101 et seq., 2-

L02,2-L05 comment.

[20] Sales 10
343k10
Under New York law, in order to determine
whether contract is for sale of goods, or for
services, court must look at essence or main
objective of agreement; if provision of services
or rendition of other performance
predominates and is not merely incidental or
collateral to sale of goods, then Uniform
Commercial Code does not apply.
N.Y.McKirrney's Uniform Commercial Code

$$ 2-101et seq., 2-102,2-105 comment.

[21] Evidence 400(3)
157k400(3)
Under New York law, confrrmation slips
representing conversions of cu:rency could not
be deemed integration intended as finaf
expression of oral currency exchange
agreement between bank and customer so as
to preclude evidence of oral management
agreement pursuant to parol evidence rule,
where confirmation slips were not intended to
reflect terms of alleged overiding agreement
pursuant to which in excess of 1,000
transactions were conducted, nor to reflect
single transaction to which botJ: parties had
orally agreed, there was no negotiation of
terms that were later set forth in written
confirmations nor ¿rny prior agreement to

@
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terms by customer, and customer never signed
nor otherwise assented to written
confrrmations sent by banh. N.Y.McKinney's
Uniform Comrnercial Code $ 2-202.

[22] Evidence 397(2)
t57k397Q)
Under New York law, determination as to
whether writing was intended as complete and
exclusive statement of agreement is function
of court; in making this determination, court
is to measure completeness of written
instrument itself, rather than zubjective
attitude ofparties.

t23l Limitation of Actions 119(3)
241kl19(3)
Under New York law, action is commenced
when surnmorìs is served on defendant.
N.Y.McKinney's CPLR 203(b), par. 1.

[24] Federal Courts 427
L70Bk427
When claim asserted in federal court is on
right created by state law, provisions of state
statute of limitations as to how action is
com¡nenced, rather than Rule 3 of Federal
Rules of Civit Procedure, control in federal
court. Fed.Rules Civ.Proc.Rule 3,28 U.S.C.A.

t25l Limitation of Actions 2L(I)
24Lk2L(r)
Under New York law, action for breach of
contract rnust be brought within four years of
its accrual. N.Y.McKinney's Uniform
Commercial Code $ 2-725(L).

*414 Curtis, Mallet-Prevost, Colt & Mosle,
New York City by Eliot Lauer, for plaintiff.

Winthrop, Stimson, Putnam & Roberts, New
York City by Edwin J. Wesely and Frederick
A. Brodie, for defendant.

MEMORANDUM OPINION AND ORDER

KRAM, District Judge.

In this case concerning foreig¡ crurency
exchange transactions, plainti-ff Compania
Sud-Americana de Vapores ("CSAV") seeks to
recover more than $1.5 million, *415 claiming

Page 119

fraud, breach of fiduciary duty, breach of
contract and violations of the Racketeer
I¡fluenced and Cormpt Organizations Act
("RICO"), 18 U.S.C. $ 1962(c) against
defendant IBJ Sch¡oder Bank & T?ust
Company ("Schroder"). Presently, Schroder
moves for an order, pursuant to Rule 56 of the
Federal Rules of Civil Procedure, granting it
srunmary judgment on the grounds that
CSAV's four claims are defective as a matter
of law. [FNl]

FNl. kr cormection with Schroder's motion for

summâry judgment, the following ofltcers of
CSAV, its wholly-owned U.S. subsidiary Chilean

Line, Inc., and Schroder, have been deposed, and

their æstimony will be referred to as necessary:

Barry F. Geis-Chief Financial Officer of Chilean

Line, Inc. since 1979 ("Geis Tr.'); Patricio Grez-
President of Chilean Line, Inc. since June of 1990

and, ftom 1982 to 1990, Manager of the Finance

Division of CSAV in Chile ("Grez Tr."); Henrietta

Suttie-Chief Accountant of Chilean Line, Inc.
(.Suttie Tr."); Frederick Seeley:former head of the

Latin American Division at Schroder and currently

a paid advisor and consultant to CSAV ("Seeley

Tr."); Edward Hamway--Senior Executive Vice

President of Sch¡oder and Acting President and

Chief Executive Ofhcer of Schroder from August 3,

1990 until January I, l99t ("Hamway Tr."); Paul

Wan-Executive Vice President and, since 1986,

Treasurer of Schroder ("Wan Tr."); Kevin Raphael-

-Head Foreign Exchange Trader at Schroder from

1984 ûo 1986 ("Raphael Tr."); Rodolfo Espinosa--

Vice President and Head Foreign Exchange Trader

at Schroder since 1987 ('Espinosa Tr."); Sara

Seüembrini-First Vice President at Schroder and

from 1982 to 1985 account offtcer with

responsibility for CSAV ("Settembrini Tr.'); Horst

Hasselbach-Assistant Vice President and Head of
the Foreign Exchange Operations Department at

Sch¡oder ('Hasselbach Tr. ").

I. Background

CSAV is a Chilean comp¿rny engaged in
shipping goods to North and South America,
Northern and Southern Europe and Asia. Its
1989 assets were worth $500 million dollars.
Schroder is a banking institution with its
principal place of business in New York. For
m¿ury years, Schroder was one of CSAV's
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leading U.S. banks providing CSAV with
credit and deposit serwices. CSAV also
conducted foreign crurency transactions with
Schroder for more than forty years. At least
between 1984 and 1990, these transactions
between the parties proceeded as follows:

(1) Upon receipt of foreign curencies [FN2]
in payment for CSAV's shipping services,
CSAV's European agents remitted the funds
to local European banks ("correspondent
banks") where Schroder maintained foreign
crurency accounts ("nostro accounts").

FN2. According to the complaint, the principal

foreign currencies received and converted by

Schroder on behalf of CSAV were: the Belgian

franc, the German deutsche mark, the Dutch

guilder, ttre Danish krone, the Spanish peseta, the

British pound sterling, the Norwegian krone, and

the Swedish krona.

(2) The correspondent banks, upon crediting
Schroder's "nostro accounts" with CSAV's
foreign cunrencies, would noti& Schroder of
the remittance by means of an interbank telex
called a "SWIFT."

(3) Upon receipt of the SWIFT, Schroder's
back office would noti-fr a Schroder foreign
exchange trader who would deter:rrine the rate
that would be applied to the conversiort

(4) After determining the exchange rate, an
internal transaction ticket would be
completed, and the foreign exchange trader
would generally place a phone call to a
designated person, usually Henrietta Suttie,
t,Le Chief Accountant in the Finance
Department of Chilean Line, Inc. ("Chilean
Line"), CSAV's wholly-owned New York
subsidiary. [FN8]

FN3. Chilean Line acted as CSAV's agent with
regard to the currency conversions at issue in this

case. Thus, both CSAV and Chilean Line will be

referred to as CSAV.

(5) In the phone call to Chilean Line, the
Sch¡oder trader informed CSAV of the
contract number, tJ:e amount of foreign
crurency involved, the exchange rate to be
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applied, the U.S. dollar arnount to be credited,
and the "maturity date" or "value date" on
which the U.S. dollars would be received.

*416 (6) After receiving the phone call from
Schroder, Chilean Line would send the
information about the transaction to CSAV's
head ofüce in Chile by telex.

(7) Schroder sent written conflrmations of
each foreign exchange transaction to both
CSAV in Chile and Chilean Line in New
York. These confirmations included the
amount of foreign currency, the exchange rate,
the U.S. dollar amor¡nt and the value date.

(8) When the conversion was completed,
Schroder paid CSAV the U.S. dollar proceeds
of these foreign cturency exchange
transactions by depositing the dollar proceeds
into CSAV's demand deposit account ("DDA
aceount") at Schroder in New York.

(9) CSAV routinely transferred those dollars
out of its account at Schroder and into its
operations account at Chase Ma¡úrattan Bank
("Chase"). CSAV directed Sch¡oder to wire-
transfer funds to Chase ¿ur average of once a
day.

According to the complaint, between 1984
and 1990, 1,087 foreign clurency transactions
were executed by Schroder on CSAV's behalf.
Complaint, at f 23. These transactions
continued untit mid-1990. In Jtme 1990,
however, CSAV decided to ask other European
and American banks for quotations on foreign
crurency exchanges. After discovering that
other banks had superior exchange rates, and
complaining to Schroder about its foreign
crurerrcy exchange rates, [FN4] CSAV took its
foreign exchange business elsewhere,
specifically to Deutsche Bank Hamburg, in
July or August of 1990.

FN4. On June 14, 1990, Barry Geis ("Geis"),

Chilean Line's chief financial offtcer since 1979,

and Patricio Grez ("Grez"), recently promoted from

Manager of CSAV's Finance Division in Chile to

President of Chilean Line, rnet with Scfuoder

officials to complain about Schroder's foreign

currency exchange rates. Grez Tr., at 240-246:

@
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Geis Tr., at 307 {9, 3 13- 14.

The instant action arises out of the above
foreiga crurency exchange transactions.
CSAV alleges that between January 1, 1984
and May 31, 1990, Schroder charged an
exchange rate for the conversion of foreign
currency into dollars that was "unreasonably
and gtossly in excess of the prevailing market
rate of exchange at the time, and well in
excess of rates and margins being charged by
other banking institutions." Complaint, at {
18. According to CSAV, between January 1,

1984 andMay 31, 1990, Schroder executed 175

separate conversions of the Belgian franc into
dollars, tFNSl and the difference between the
market rate and the rate charged by Schroder
for this crurency rose steadily throughout this
period. For example, in 1984 Schroder
charged ¿rn average of I.357o above the New
York Interbank rate (the "market rate" or
"i¡rterbank rate"), the rate that applies
between banks, for conversions of the Belgian
franc. By 1990, the difference between the
average Schroder rate and the market rate
had escalatedto L2.967a Complaint, at f 19.
As a result, CSAV alleges corûnon law fraud,
breach of contract, breach of fiduciary duty
and violations of civil RICO, 18 U.S.C. $ 1962.

FN5. Discovery in this case, prior to disposition of
this motion, has been limited to transactions

involving the Belgian ftanc.

tr. Standards for Summar¡r Judgment

Summary judgment is appropriate where
"the pleadings, depositions, answers to
interrogatories and admissions on frle,
together with affrdavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to
judgrnent as a matter of law." Fed.R.Civ.P.
56(c). In testing whether the movant has met
this burderl the Court must resolve afl
ambiguities against the movant. Lopez v. S.B.
Ttromas; Inc., 831 F.zd 1184, 1187 (2d
Cir.1987) (citing United States v. Diebold,
úrc., 369 U.S. 654, 655, 82 S.Ct. 993, 994, 8
L.Ed.2d 176 (1962).
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demonstrating the absence of a genuine issue
of material fact. Adickes v. S.H. Kress and
Co., 398 U.S. 144, 157,90 S.Ct. 1598, 1608,26
L.Ed.2d L42 (1970). The movant may
discharge this burden by demonstrating to the
Court that there is an absence of evidence to
support the non-moving party's case on which
that party +417 would have the burden of
proof at trial. Celotex Corp. v. Caftett, 477
u.s. 3L7, 323, 106 S.Ct. 2548, 2552, 9L
L.Ed.2d 265 (1986). tFN6l The non-moving
party then has the bu¡den of coming forward
with "specific facts showing that there is a
genuine issue for trial." Fed.R.Civ.P. 56(e).
The non-movant must "do more than simply
show that there is some metaphysical doubt as
to the material facts." Matsushita Electric
Industrial Co. v. Zenith Radio Cotp., 475 U.S.
574,586,106 S.Ct. 1348, 1356, 89 L.Ed.2d 538
(1986). Speculation, conclusory allegations
and mere denials are not enough to raise
genuine iszues of fact. To avoid srunmarJ¡
judgment, enough evidence must favor the
non-moving party's case such that a jurry could
retu¡n a verdict in its favor. See Anderson v.
Liberty Lobby, lnc., 477 U.S. 242, 248, L06
s.cr. 2505, 25L0, 91 L.Ed.2d 202 (1986)
(interlreting the " genuineness" requirement).

FN6. The moving party mây rely on the evidence in
the record to point out the absence of genuine

issues of material fact. Celotex, snpra, 477 U.S. at

323, 106 S.Ct. at 2552. The moving party does

not have the burden ofproviding evidence to negate

the non-moving party's claims. Id. As the

Supreme Court recently noted, "whether the moving
party âccompanies its summary judgment motion

with affidavits, the motion may, and should, be

granted so long as whatever is before the court

demonstrates that the standard for the entry of
suûrmary judgment, as set forth in Rule 56(c), is

satisfied." Id.

III. CSAV's Claims tFNTl

FN7. ln its Memorandum of Law in support of its
Motion for Summary Judgment ("Def.Mem."),

Scfuoder contends that portions of each of CSAV's

claims are barred by the applicable ståtute of
limitations. Def.Mem., at394L. Although courts

generally address stan¡te of limitations issues before

substantive mâtters, in this case the Court will firstThe moving party bears the initial burden of
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examine the more substantive issues. The Court

has taken this approach because Scfuoder's statute

of limitations arguments apply only to portions of
each of CSAV's claims, and thus even if Sch¡oder's

contentions are correct, it will still be necessary to

address the substantive challenges raised by

Schroder. Further, the Court has determined that

it is not possible to address the statute of limitations

issues without fust analyzing the substantive claims

themselves.

A. Common Law Fraud

The five elements of an action for common
law fraud are "representation of material fact,
falsity of that representation, scierrter,
reliance and damages." Mallis v. Ba¡rkers
TYust Co., 615 F.2d 68, 80 (2d Cir.1980), cert.
denied, 449 U.S. 1123, 101 S.Ct. 938, 67
L.Ed.2d 109 (1981); accord Jo Arur Homes at
Bellmore, hnc. v. Dworetz, 25 N.Y.2d tlz,ll9,
302 N.Y.S.2d 799, 803, 250 N.E.2d 214, 2L7
(1969). CSAV contends that it has
established these elements, and that
Schroder's motion for sumrnary judgment on
its fraud claim must therefore be denied. The
Court disagrees.

1. CSAV's Contentions

CSAV's basic contention is that it was
foaudulent for Sch¡oder to promise that it
would give CSAV favorable exchange rates
and then charge rates significantly above the
prevailing market rate.

a. Elements of Comrnon Law Fraud

(i) Schroder's Representations

Between 1979 and 1981, Geis had a series of
"good will" meetings with Schroder's foreign
exchange traders in New York. According to
CSAV, Geis was told by Schroder's traders
that "CSAV was considered a preferred client
within the bank ... and that CSAV was given
preferential treatment within the lforeig¡
exchangel department." Geis T!., at 48. The
nature of the preferential treatment was that
CSAV's foreign crurency remittances "[were]
given rates normally credited to larger
amounts," Geis T!., at 48, and the rate applied
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to CSAV's conversions was the "million dollar
rate." Id. at 65-66. Geis was also told that
the "million dollar rate" was Schroder's best
rate for corporate accounts, and was at or near
the interbank rate. Id. at 48, 65-66, 78, 93,
310-11, 378.

Based on this testimony and the affidavit of
Claude Tygrer, Schroder's chief foreign
exchange trader from June 1979 through
Januar5r 1984, CSAV asserts that Schroder
made the following representations to CSAV:
(a) that CSAV was a preferred customer, Geis
T!., at 45-48, 83-84; (b) ttrat the manner in
which Schroder converted foreign currencies
for CSAV was "urrique" *418 and, unlike a
trading relationship, was actually a currency
management service, Affrdavit of Claude
TYgrer ("Tygrer A,ff."), sworn to on October 31,
1991, at $f 3, 7; Hamway T!., at L75-78;
Exhibit "I" to DiNatale Affidavit ("DiNatale
Af[."), sworn to on November 11, 1991; (c)

that Schroder was obligated to provide CSAV
with rates corrunensurate with CSAV's status
as a preferred customer, lYgter 4ff. at ff 3e,
4,5; and (d) that the rates Schroder would
apply to CSAV's conversions-variously
referred to as the "million dollar rate," "spot
rate," "preferred customer rater" and
"interbank rate"--were at least as good as the
best rates Schroder gave its corporate
customers and at or near the rates banks
applied in transactions among themselves.
Geis T!., at 48, 65-66,78,93,310-11, 378.

(ii) CSAV's Reliance

CSAV also contends that it relied upon
Schroder's representations that CSAV would
receive favorable exchange rates. CSAV
argues that an internal Schroder
memorandum specifically describes CSAV's
reliance upon Schroder's representations.
This memorandum states:

Barry [Geis] also informs that all CSAV
agents are instructed to remit to Schroder,
New York and we have converted zuch
payments for CSAV at the spot rate ...

Exhibit "H" to DiNatale Aff. According to
CSAV, this memorandu-rr establishes that
CSAV expected Schroder to convert foreign
cunencies for CSAV at the "spot price," which

@
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was equivalent to the "million dollar rate," at
or near the interbank rate and Schroder's best
rate for corporate accounts. Geis T!., at 48,
93, 310-11, 378. In add.ition, CSAV contends
that reliance is established as it continued to
remit its European cr¡rrencies exclusively to
Schroder for conversion.

(iü) Scienter

CSAV contends that the scienter
requirement is established because Schroder
knew that CSAV was relying upon Schroder to
convert CSAV's currencies at or near the
interbank rate, and not treat CSAV as a
trading partner, see, e.g., Exhibit "II" to
DiNatale Aff. ("Barry lGeis] informs me that
... we have converted such payments for CSAV
at the spot rate"); Suttie T!., at 96 ("you know
we never trade"), and despite this knowledge,
Schroder converted CSAV's currency at
grossly u¡favorable rates. [FN8]

FN8. For purposes of this motion, there is no

dispute that Scfuoder, in converfing currencies on

behalf of CSAV, did not apply rates at or near the

interbank rates. With respect to the Belgian franc,

the only currency subject to discovery prior to this

motion, the rate of conversion increased steadily

from an average of 1.35% above the interbank rate

in 1984 to an average of 12.96% above the rate in

1990. Complaint, at f 19.

b. The Confirmations Were Part of the
Scherne to Defraud

CSAV also alleges that as part of its scheme
to defraud, Schroder failed to advise CSAV,
and omitted from its written confirmations,
the prevailing market rate of exchange, the
actual rate at which Sch¡oder executed each
trade with its corespondent banks, the
amount or percentage of Schroder's margin or
profit, the extent to which Schroder's rate of
exchange exceeded the market rate, and any
administrative and other ex¡lerues Schroder
incurred on CSAV's behalf. Complaint, at {
35.

Further, in response to Sch¡oder's argument
that there is no fraud because each
confirrnation sent to CSAV trrrthftlly and
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accurately reflected the rate that had been
applied to each conversion, CSAV argues that
it is irrelevant that the confrrmations reflected
the actual numerical rates at which the
conversions were accomplished, because
Schroder knew that CSAV ex¡pected that the
rates disclosed on the confrrmations were what
Schroder had represented the rates would be--
i.e., at least as good as Schroder's best
cor¡rorate account rates and at or near the
interbank rates.

2. Discussion

The Court disagrees with CSAV's
contentions and finds, as a matter of law, that
Schroder is entitled to summary judgment on
CSAV's corrunon law fraud claim.

*419 a. Absence of Justifiable Reliance

[1] Under New York law, a plaintiff must
establish that his reliance was justifiable, both
in the sense that the party clairning to have
been defrauded was justified in believing the
representation and that he was justiñed in
acting upon it. 2 New York Pattern JurT
Instructions, PJI 3:20, comrnentary, at 95
(Supp.1991). Thus, the question becomes
under what circumstances is a plaintiffs
reliarrce justifred. It is well established that
when matters are peculiarly within the
knowledge of the defendant, a plaintiff may
rely on defendant's representations without
prosecuting an investigation, as he has no
independent means of ascertaining the truth.
Mallis v. Bankers Tfust Co., 615 F.2d 68, 80
(2d Cir.1980), cert. denied, 449 U.S. 1123, 101
S.Ct. 938, 67 L.Ed.2d 109 (1981); 6ee e.g.
Tahini Investments, Ltd. v. Bobrowsky, 99
A.D.2d 489, 490, 470 N.Y.S.2d 431, 433 (2d
Dept.1984) (defendant did not disclose that
drums of industrial waste had been buried
underground at 93 acre farm; no need for
ptaintiff to investigate if drums were
peculiarly within the seller's knowledge);
Todd v. Pearl Woods, Inc., 20 A.D.2d 911,248
N.Y.S.2d 975 (2d Dept.1964), affd, 15 N.Y.zd
8r7, 257 N.Y.S.2d 937,205 N.E.2d 861 (1965)
(faih¡re to check defendant's representatioru
against public records no bar to fraud claim).
By contrast, when misrepresentations concern
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matters that are not peculiarly within the
defendant's knowledge, as in this case, New
York courts have rejected claims of justifiable
reliance because:

[if plaintiffl has the means of knowing, by
the exercise of ordinary intelligence, the
tnrth, or the real quality of the subject of the
representation, he must make use of those
means, or he will not be heard to complain
that he was induced to enter into the
transaction by misrepresentations (Citatior¡s
Omitted).

Mallis v. Bankers Tfust Co., 615 F.2d at 80-81
(citing Schumaker v. Mather, 133 N.Y. 590,
598, 30 N.E. 755, 757 (1892)); see also
Heineman v. S & S Machinery Corp., 750
F.Supp. 1179, 1186-87 (8.D.N.Y.1990) (fraud
"can¡rot be based on a failure to make simple
inquiries" where the information allegedly not
disclosed could have been easily obtained
through "duly diligent inquiry," or by the
exercise of "ordinar¡r intelligence").

l2l In a¡. effort to explain the above
standard, the Second Circuit stated in Mallis
that reliance on rnisrepresentations is not
justifred if "plainti-ff was placed on guard or
practically faced with the facts." Id. at 81
(citing Dana¡n Realty Corp. v. Harris, 5

N.Y.2d 3L7, LBI N.Y.S.2d 599, 157 N.E.2d 597
(1959) (buyer may not rely on
rnisrepresentations in face of contract clause
eschewing such reliance); Sylvester v.
Bernstein, 283 A.D. 333, 127 N.Y.S.2d 746,
atrd 307 N.Y. 778, 121 N.E.2d 616 (1954)
(landlord may not rely on tenants'
representation that apartment would not be
used for residential purposes)). However,
under New York law, a plaintiff will be
deemed to have been "practically faced with
the facts" if he has access to the critical
information. Both the Second Circuit and
New York state courts have recognized the
principte that access [to materia] informationl
"bar6 claims of reliance on
misrepresentations." Grumman Allied
Industries, Inc. v. Rohr Industries, Inc., 748
F.zd. 729, 737, n. 13 (2d Cir.1984) (where
sophisticated businessmen engaged in major
transactions enjoy access to critical
information but fail to take advantage of that
access, New York courts are particularly
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disinclined to entertain claims of justifiable
reliance).

[3] In this case, there is no basis to dispute
that CSAV had access to the critical
information underþing its fraud claim and,
had it exercised ordinary intelligence or made
sirnple inquiries, CSAV would have been able
to discover the alleged misrepresentations.
Thus, CSAV carurot establish justifiable
reliance.

CSAV's claim is based upon the difference
between the rate charged by Schroder and the
interbank rate, the rate allegedly promised by
Schroder. At all relevant times, CSAV had
access to both relevant rates. The rate
charged by Schroder was +420 confirmed in
writing to CSAV, [FN9J Complaint, at Í 13;

Grez Tl., at 27; Geis T!., at L26-27; Seeley
T!., at L42-43, and the interbank foreign
exchange rates were available in daity
newspaperÊ. Grez Tl., at 33-34, 7L-72, L20-21,
203; Geis T!., at 196-97, 280-81; Seeley T!.,
at 27, 98. Further, it is undisputed that
Chilean Line subscribed to both The Wall
Street Journal and the New York Times.
Grez TY., at 33-34. Moreover, it has been
established that during the relevant period,
Geis, the agent of CSAV in charge of dealing
with Schroder, read the New York Times and
The Walt Street Journal and Grez read EI
Mercurio, all of which publish cwrerrcy
exchange rate tables. Geis T!., at 279-28L;
GrezTt., at,72. In fact, Geis testified that he
has read The Wall Street Journal on a daily
basis for more than fifteen years and has read
the foreign exchange tables in The Wall Street
Journal on a regular basis since at least 1979.
Geis TY., at 278-80. Thus, as even CSAV's
witnesses concede, CSAV could at any time
have compared Schroder's rates to the
interbank rate $ublished in the newspaper.
Grez T!., at 7L-72, 2031' Geis T!., at L96'97;
Seeley Tr., at 27; Exhibit "AO" to Def.
Appendix. tFN101

FN9. Schroder confirmed each foreign exchange

transaction in writing to both CSAV in Chile and

Chilean Line in New York. The confumations

included the amount of foreign currency, the

exchange rate, the U.S. dotlar amount and the value
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date. See Exhibit "D" to Appendix of Pleadings

and Exhibits submitted in Connection with
Defendant's Motion for Summary Judgment ("Def.

Appendix').

FN10. CSAV contends that Schroder was

committed to apply not the "interbank rate," but,

rather, a rate at or near the interbank rate that was

at least as good as the rate Sch¡oder gave other

corporate accounts. Plaintiffs Memorandum of
Law in Opposition to Defendant's Motion for

Summary Judgment (Pl.Mem.), at 23. And since

those rates were not public information and were

not disclosed by Schroder to CSAV, CSAV claims

that it is irrelevant that CSAV's employees read

newspâpers which included foreign exchange tables.

The Court disagrees. CSAV's entire complaint is

based on Schroder having charged rates above the

published interbank or market raûe. Complaint, at

- I t8, 19, 20. Further, in calculating is alleged

damages CSAV used the rate charged by Scfuoder

and the published interbank rate. Complaint, at {
21, 22,23, 24. Thus, CSAV cannot now claim

that it had no knowledge of the rate Schroder was

committed to appty.

In addition to consulting newspapers, CSAV
could have discovered the alleged
misrepresentations by calling other banks and
obtaining quotations, as it d.id in June of 1990.
Grez testifred that:

lTJhe foreign exchange market is the biggest
market in the world; huge quantities are
transacted. It's the most--if there is a
perfect market, that's the foreign exchange
market. It's very trarsparent. Rates are
available to whoever wants to look at them
on the screens....

Grez TY., at 56. Moreover, Geis' testimony
indicates that CSAV was quite familiar wit,L
obtaining foreign exchange quotations from
other institutions. Geis testified that after he
was employed as Chilean Line's top frnancial
omcer in L979, for two or three weeks
"whenever we got an advice that Schroder had
converted a currency for us, I matched tJre rate
against a quote that I would get from one or
more other banks." Geis T!., at, 49- In
addition, in 1988 and 1989 when CSAV sought
to purchase currency futures in the Japanese
yen, Geis solicited quotes from Chase and
First Maryland and purchased from whichever
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bank provided the better rate. Geis Tr., at
113, 179, 182-83, 185-86, 194; Exhibit "AC"
to Def. Appendix. Finally, it is clear that
CSAV obtained quotes from other banks in
June of 1990. In fact, it was the superiority of
these other quotes that led CSAV to
discontinue its relationship with Schroder.

Further, CSAV's reliance is unjustified
because CSAV ofücials recogaized that they
were responsible for checking the prices on
foreign exchange transactions to make sure
they were acceptable. Geis testifred that
CSAV was ultimately responsible for
monitoring the prices at which foreign
exchange transactions with Schroder were
undertaken. Geis T'r., at t25. Grez testified
that as marutger of the Finance Division he
was directly responsible for overseeing
CSAV's foreign exchange activities, and it was
his duty to make sure that CSAV got a fair
market price for its foreign exchange
activities. Grez TY., at *421 18-19. Grez also
testified that "if lGeis] found out that we had
not received proper market rates, he would
force the bank or ask the bank--I don't recall,
of course, the exact words--to refund the
company the proper difrference." Grez T!., at
54,60.

Since CSAV did not compare Schroder's
rates with the published interba¡k rate, did
not ask other banks for quotations, and made
no effort to inquire as to the underþing facts
of its claim prior to June 1990, despite the
availability of zuch information, the Court
finds, as a matter of law, that CSAV's reliance
on Schroder's alleged misrepresentations was
u¡reasonable.

b. Absence of scienter or fraudu-lent intent

[4] CSAV's fraud claim is premised on
statements made to Geis by Schroder foreign
exchange traders during a ôeries of "goodwill"
meetings between 1979 and 1981. CSAV
claims that during these meetings Geis was
told that 'CSAV was considered a prefened
client within the bank ... and that CSAV was
given preferential treatment within the
lforeignl exchange department." Pl.Mem., at
11; Geis TY., at 48. Geis was a-Iso told that
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"the rate applied to CSAV's conversions was

the million dollar rate." Pl.Mem., at LI;
Geis TY., at 65-66. Construing these
statements as promises or representations by
Schroder that CSAV was getting Schroder's
best rates, CSAV alleges that "lp]romising a

favorable rate and charging another is a clear
cut fraud." Pl.Mem., at 17. The Court
disagrees.

First, the evidence establishes that from
1979-1984 Schroder did not promise favorable
rates and charge other rates. In fact, the
record indicates that for many years Schroder
applied favorable rates. Geis testified that
when he started working at Chi-lean Line in
1979 he checked the foreign exchange rates at
various other banks and found that Schroder's
rates were competitive. Geis T!., at 66, 236.

In addition, the fact that CSAV's fraud claim
seeks damages for excessive rates charged by
Schroder between January 1, 1984 and June
.1990, indicates that Schroder applied
favorable rates prior to January of 1984.

Second, there is no evidence that these
promises by Schroder were to last indefrnitely.
See Geis T!., at 50-51. IFN11I But even if the
statements made to Geis between 1979 and
L981 are construed as promises by Schroder to
apply favorable rates indefrnitely, Schroder's
failure to continue applying these preferable
rates does not constitute fraud under New
York law as tJre record contains no evidence
that Schroder intended not to perform its
alleged promises at the time they were made.
It is well settled that "fraudulent intent not to
perform a promise cannot be inferred merely
frorr the fact of nonperformance." Deligiannis
v. Pepsico, Inc., 757 F.SuPP. 241, 254
(S.D.N.Y.1991) (citing Brown v. Lockwood, 76

A.D.2d 721, 733,432 N.Y.S.2il 186, 195 (2d

Dept.1980)). Indeed, this Court has held that
"nonperformance of a prornise alone does not
support an inference that it was fraudulent
when uttered." Zola v. Menill Lynch, Pierce,
Fenner & Smith, Inc., CCH Fed.Secur.L.Rep.

f 93, 159 at 95, 72t'22, L987 V'IL 7742
(S.D.N.Y.1987). In order to properly allege a

fraud claim, a defrauded party "must allege
specific facts showing that tJ'..e promisor
intended not to honor his obligations at the
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time the promise was made." National
Westminster Bank v. Ross, 130 B.R. 656, 664
(S.D.N.Y.1991) (citing Songbird Jet Ltd', Inc.
v. Amax l¡rc., 581F.Supp. 912 (S.D.N.Y.1984),

afrd,8L2 F.2d 713 (2d Ctu.1987).

FNll. Aside from the longstanding relationship

between CSAV and Schroder, CSAV has produced

no evidence which indicates that the statements

made to Geis were anything more than promises to

give favorabte rates between L979 and 1981, when

the statements were made. Although Geis testified

that he believed the preferable rates would apply

"ad infinitum," he could not recall anyone from

Scfuoder making such a ståtement. In fact, he

testified that it 'was merely the impression I had."

Geis Tr,, at 50-51.

Since CSAV has offered no evidence that
Schroder intended not to perform the alleged
promise to apply favorable rates at the time
the promise was made, and the record
establishes that Schroder applied preferable
rates from L979-1984, the Court *422 frnds, as

a matter of law, that CSAV has failed to prove
fraudulent intent.

c. The Confi:rrration Slips Were Not Part of
A Scheme to Defraud

[5] Since the Court has found that CSAV
alleges no actionable fraud, the confrrmations
sent to CSAV by Schroder a fortiori ca¡not be
part of any scheme to defraud. But, even if
the Court had not made the above two
findings, CSAV's theory that each

confirmation slip was part of a scheme to
defraud is untenable.

In the complaint, CSAV alleges that:
As part of its scheme to defraud CSAV,
Schroder wilfully and intentionally failed to
advise CSAV and omitted from its written
confrrmations the prevailing market rate of
exchange, the actual rate at which Schroder
executed each trade with its correspondent
banks, the amount or Percentage of
Schroder's margin or profrt, the extent to
which Schroder's rate of exchange exceeded
the market rate, and any administrative and
other expenses Schroder incuned on CSAV's
behalf.
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Complaint, at { 35. For the following
reasons, however, the Court finds that the
confrrmations were not a part of a scheme to
defraud. Fi¡st, there is no dispute that the
confrrmations truthfrrlly and accurately stated
the terms of the foreign exchange contracts,
which is atl they were required to do. See

PI.Mem., at 18. CSAV has presented no
evidence that the confrrmations were designed
to include the allegedly omitted inforrnation
In fact, the evidence indicates that the pu4)ose

of the confirmations wa6 to confrrm particular
transactions between CSAV and Schroder.

Second, there is no basis for CSAV's
allegation that Schroder omitted "the actual
rate at which Sch¡oder executed each trade
with its correspondent banks." Every
confirmation slip contained the rate of
exchange, see, ê.9., Exhibit 'D" to Def.
Appendix, at 1, and that rate was the actual
rate at which each cun'rency exchange was
executed with CSAV, the only other principal
in each transaction. See Grez Tr., at 49-51;
Seeley T!., at 36.

Third, if CSAV had exercised ordinary
intelligence or made simple inquiries as
required by New York law, it would have
discovered the prevailing market rate of
exchange and uncovered the facts underlying
the alleged scheme to defraud. Moreover,
CSAV has presented no evidence that
Schroder was required to disclose the
prevailing market rate on the confrrmations.
In fact, the Second Circuit has stated that
"there is no duty to disclose information to one
who reasonably should already be aware ofit,"
Seibert v. Sperry Rand Corp., 586 F.zd 949,
952 (2d Cir.1978), and has rejected fraud
claims based on the omission or nondisclosure
of market rates. Hafner v. Forest
Laboratories, Inc., 345 F.2d 167, 168 (2d

Ch.1965) (ptaintitr was not "misled" by
defendant's non-disclosure of market price
information because "current price
i¡forrration on ldefendant's] stock was
available to the public in the National Daily
Quotations Sheets"); Klamberg v. Roth, 473
F.Supp. 544, 552 (S.D.N.Y.1979) (no duty to
disclose existed because "all of the factual
i¡formation was readily available to plaintitr'
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especially since, as the complaint itself
concedes, lthe stock in question] was at all
material times traded on the New York Stock
Exchange").

Fourth, the "extent to which Schroder's rate
of exchange exceeded the rnarket rate" is
merely a subtraction problem. Because
CSAV knew the Schroder rate and the
interbank or market rate was readily
available, CSAV only had to subtract one from
the other to find the allegedly omitted
informatio¡t-

Fifth, the remaining alleged omissions cited
by CSAV are irrelevant and immaterial, and
there is no evidence that Schroder had a duty
to disclose such information

Finally, even if there w¿ìs a duty to disclose,
the Court would not frnd that the
confirmations were part of a fraudulent
scheme because it was r¡nreasonable for CSAV
to rely on the confirmations a6 representing
that Schroder was applying rates at or near
the interbank rate when CSAV itself had
access to the interbank rate in the daily
newspapers.

+423 fn an effort to revitalize its theory that
the confrrmations were part of a scheme to
defraud, CSAV changes tactics. In opposition
to the motion, CSAV argues that the
confrrmations were part of the scheme to
defraud because "Schroder knew CSAV
expected and understood that the rates
disclosed on the confrrmations were what
Schroder represented the rates would be--i.e.,
at least as good as Schroder's best corporate
account rates and at or near the interbank
rates." Pl.Mem., at L8-22. In other words,
although the confrrmations were themselves
accurate, they were part of a fraudulent
scheme because they "represented that the
rates applied were at or near the interbank
rate when that was not the case." PI.Mem',
at22.

Essentially, CSAV is clairning two things.
First, that Schroder was required to disclose
additional i¡formation so CSAV would know
that the rates applied were not "at or near the
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interbank rate." As. discussed above, this
claim is without merit. CSAV had access to
all material information, and there has been
no evidence presented that Schroder had a
duty to disclose additional information.

[6][7] Second, CSAV is claiming that unless
the slips disclosed that Schroder was no longer
applying the favorable rates promised, or that
Schroder was no longer il compliance with the
alleged promises made to CSAV between 1979
and 1981, the confirmation slips were part of
the fraudulent scheme. However, failing to
disclose a breach of promise does not
transforrr a contract action into one for fraud.
Rodgers v. Roulette Records, Irrc.,677 F.Supp.
731, 738 (S.D.N.Y.1988) (citing Brignoli v.
Balch Hardy and Scheinmarq Inc., 645 F.Supp.
1201, t207 (S.D.N.Y.1986) (a claim that
defendant "intentionally and falsely
represented that it was abiding by the alleged
contract" was i¡sufficient to support a fraud
claim)); Robehr Fi-lms, Inc. v. American
Airlines, krc., No. 85 Civ. 1072 (RPP), 1989
WL 111079, *4 (S.D.N.Y. Sept. 19, 1989) ("it is
simply not a tort to fail to advise that the
contract has beer¡ or is being, breached"), afPd
902 F.zd 1556 (2d Ci-r.1990). Thus, the Court
ñnds that the confrrmation slips were not part
of the scheme to defraud.

Accordingly, the Court concludes, a6 a
matter of law, that Schroder is entitled to
sumrnar¡¡ judgment on CSAV's common law
fraud claim.

B. RICO

t8l CSAV also alleges that Schroder violated
$ 1962(c) of the Racketeer Influenced and
Cornrpt Organizations Act, which provides
that:

It shall be unlawfuL for any person employed
by or associated with any enterprise engaged
rq or the activities of which afFect,
interstate or foreign coûrmerce, to conduct or
participate, directly or indirectly, in tJle
conduct ofsuch enterprise's affairs through a
pattern of racketeering activity or collection
of u¡rlawfr¡l debt.

18 U.S.C. $ 1962(c). The offenses which
underlie "racketeering activity" are tlre
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predicate acts necessary for a RICO violation
They are defrned in 18 U.S.C. $ 1961(1) as acts
"indictable" or "punishable" under various
federal criminal statutes, and acts
"chargeable" under certain state criminal
laws. See Equitable Life Assu¡arrce Society v.
A-lexander Grant & Co., 627 F.Supp. 1023,
1027 (S.D.N.Y.1985). Ttrese include murder,
kidnapping, arsor! robbery, bribery, extortion,
dealing in narcotics, securities fraud, maitr
fraud and wire fraud. In this case, the
predicate acts alleged in the complairrt are
violations of the mail fraud statute, 18 U.S.C.
$ 1341, and the wire fraud statute, 18 U.S.C. $

1343. According to CSAV, between L984 and
1990, Schroder engaged in hundreds of
separately indictable acts of federal mail and
wire fraud. tFN121

FN12. CSAV also appears to allege, alttrough not in
its complaint, that non-disclosure by a fiduciary

may constitute the predicate for a RICO violation.

Pl.Mem., at 63-64. According to CSAV, "the

concealment by a fiduciary of material infornration
which he is under a duty to disclose to another

under circumstances where the non{isclosure could

or does result in harm to another is a violation of
the [mail fraud] statute." United States v. Bronston,

658 F.2d 920,926 (2d Cir.t981), cert. denied, 456

u.s. 915. 102 s.cr. 1769,72 L.EÅ.zd r74 (1982).

Because the Court frnds that no fiduciary

relationship existed between the parties, it is

unnecessary to address CSAV's contentions. See

infra 424-27.

t9lt10l *424 T]¡:e offenses of both mail and
wire fraud require proof of the same two
elements: tFN131 (1) that defendant
participated in a scheme to defraud; and (2)
knowingly used the mails (or wires) to further
the scheme. United States v. Rodolitz, 786
F-2d 77, B0 (2d Cir.1986), cert. denied, 479
u.s. 826, 10? S.Cr. 102, 93 L.Ed.2d 52 (1986)
(citations ornitted). Additionatly, "proof of a
fraudulent scheme requires evidence showing
a specific intent to defraud," id. (quoting
United States v. Gelb, 700 F.2d 875,879 (2d

Cir.1983), cert. denied, 464 U.S. 853, 104 S.Ct.
167, 78 L.Ed.zd 152 (1983), which can be
shown by proof that the scheme was
reasonably calculated to deceive persons of
ordinary prrrdence and comprehension
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Virden v. Graphics One, 623 F.Supp. 1417,
7422 (C.D.Car.1985).

FNl3. See United States v. Von Barta, 635 F.2d

999, t005 n. lL (2d Cir.l980) (courts have

uniformly given the language of both statutes the

same construction), cert. denied, 450 U.S. 998, t0l
S.Ct. 1703, 68 L.Ed.2d 199 (1981), overruling on

other grounds recognized by, 841 F.zd 450 Qd
Cir.l988).

[11] Before the Court can determine whether
CSAV can establish these elements, it must
first determine whether a plaintiff can ever
satisfu the requirements of mail or wire fraud
when its corrrnlon law fraud claim has been
dismissed. The Second Circuit has not yet
considered whether the elements of comrnon
law or state statutory fraud must be satisfred
to establish the predicate act of mail or wire
fraud for civil RICO liabitity, and decisions
witJ:in this district have been ínconsistent.
Some courts have held that the plainti-ffs
inability to plead common law fraud does not
preclude a RICO clairn based upon a scheme to
defraud under the mail fraud statute. See

e.g., Scharff v. Claridge Gardens, Inc., 1990
WL 186879, 1990 U.S. Dist. LEXIS t5776
(S.D.N.Y.1990); Shaw v. Rolex Watch U.S.A.,
Tnc., '126 F.Supp. 969, 972 (S.D.N.Y.1989);
GLM Corp. v. Klein, 684 F.Supp. L242, L244'
45 (S.D.N.Y.1988). IIowever, other courts
have dismissed RICO claims "based upon the
predicate act of maif fraud where the
complaint pleads a scheme to defraud r¡nder
the mail fraud statute that does not state a
clairn for coÍlmon law fraud." Scharff, 1990
WL 186879 at *3, 1990 U.S. Dist. LEXIS at *8
(citing Morin v. Tlupin, 711 F.Supp. 97, 105
(S.D.N.Y.1989); Long Island Lighting Co. v.
Tïansamerica Delaval, Inc., 646 F.Supp. 1442,
1453 (S.D.N.y.1986); River Plate Reinsurance
Co. v. Jay-Mar Group, Ltd., 588 F.Supp. 23,
26-27 (S.D.N.Y.1984).

Although there is no requirement in the text
of the mail fraud statute that common law or
state statutory fraud controls the suffrciency of
a scheme to defraud under the mail fraud
statute, and it is indeed well established that
the reach of the mail fraud statute is not
limited to common law or state statutory
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definitions of fraud, see Scharff, 1990 WL
186879 at *3, 1990 U.S.Dist. LEXIS at *8
(citing mrmerous cases), the Court holds that
the better view is that where the fraudulent
scheme is premised upon an inadequate fraud
claim, allegations of mail and wi¡e fraud must
generally also fail. See Morin, 711 F.Supp. at
105.

[12] Thus, CSAV's predicate act claim must
fail, for, as set forth above, CSAV fails to
adduce evidence that Schroder engaged in any
"fraud'or "fraudulent scheme," Id. "Because
the common law fraud lclaim] is disrnissed,
there are no valid a-llegations of 'fraud' to
underpin the ... RICO altegations and those
claims must be dismissed as well." Id.

[13] However, even if the Court accepted the
view that dismissal of tJle coûrmon law fraud
claim does not preclude a RICO claim based
upon a scheme to defraud under the mail and
wire fraud statutes, the RICO claim in this
case would still be dismissed, as a matter of
Iaw because CSAV cannot establish the
elements of either mail fraud or wi¡e fraud.
Proof of a fraudulent scheme requires evidence
showing a speciñc intent to defraud, and, as
discussed *425 above, CSAV cannot prove that
Schroder had a qlecifrc intent to defraud. bû
this case, moreover, tJ:e alleged fraudulent
omissions in the confirmation slips and
fraudulent misrepresentations as to what
rates Schroder would charge, were not
reasonably calculated to deceive persons of
"ordina.qr prudence and comprehension."
Since Schroder knew that CSAV had access to
both the rates charged by Schroder and the
prevailing market rate, and since it is
r¡¡reasonable to assume that Schroder \üas

unaware of the facility with which an ordix.ary
person might calculate that Schroder's rates
were above the interbank rate, the Court
frnds, as a matter of law, that there is no proof
of a fraudulent scheme reasonably calculated
to deceive persons of ordinar¡r prudence and
comprehension.

For the aforementioned reasons, Schroder's
motion for summar¡r judgment as to CSAV's
RICO claim is granted.
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C. Breach of Fiduciary Duty Claim

l14l CSAV contends that the evidence
establishes a fiduciary relationship, and that
Schroder breached its fiduciary duty by
charging CSAV rates in excess of the alleged
promised rates. As support for its claim that
a frduciary relationship existed between
Schroder and CSAV, CSAV points to their
longstanding relationship of fi-fty years, and
Schroder having deemed "CSAV and its
subsidiaries [one] our oldest and most
respected client relationships," and indeed,
one of Sch¡oder's leading clients in Latin
America. Seeley T!., at 208; see, e.g.,
Exhibit "O" to DiNatale Aff., at 500213;
Exhibit "P" to DiNatale Aff., at 500187.

As further support for its claim, CSAV
alleges that the relationship between Schroder
and CSAV in connection with crurency
conversions was special and unique.
Schroder's former President and former C.E.O.
Hamway said the relationship w¿ts an
"international cash management service" not
provided to others. Hamway T!., at L75-78.
In addition, Tygrer states that, unlike
crurency tra¡sactions with its other corporate
accounts, Sch¡oder did not trade with CSAV.
Tygrer Aff., at { 3. Instead, "Schroder acted
as a frduciar¡r and managed CSAV's foreign
currency exchange activity for CSAV, and
automatically converted or exchanged foreign
currency on CSAV's behalf." ïVgrer Aff., at {
3. TVgter also states that "Schroder acted in
the capacity of a manager and fiduciary of
CSAV's crurency conversions in that CSAV
and Schroder were in a unique relationstrip of
trust." Tygrer Aff., at { 7.

Finally, CSAV claims that every CSAV
witness testified that, by rea6orì. of the
longstanding relationship and the manner il
which foreign exchange business had been
conducted, CSAV reposed trust and confidence
in Schroder and relied upon Schroder to give
CSAV the best rates. Geis Tb., at 383€5,
4lL-L2; Grez TY., at 47-49,202; Suttie Tb., at
98-99; Seeley TY., at 87-88.

Contrary to CSAV's assertions and ftgier's
unjustified, conclusory statements about the
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existence ofa ñduciary relationship, the Cou¡t
frnds, as a matter of law, that no frduciary
relationship existed between CSAV and
Schroder; therefore there could be no breach
of fiduciary duty.

Although "the exact limits of the terrn
'fiduciary relation' are impossible of
statement," G. Bogert, The Law of Tþusts and
T?ustees, $ 481 (2d Ed.Rev.1984), broadly
speaking,

laì fiduciary relationship is one founded on
trust or confrdence reposed by one person in
t}re integrity and frdelity of another. The
term is a very broad one. It is said that the
relation exists, and that relief is granted in
all cases in which infLuence has been
acquired and abused, in which confidence
has been reposed and betrayed. The origin
of tJ:e confrdence and the source of the
influence are irrmaterial. The rule
embraces both technical fiduciary relations
and those i¡formal relations which exist
whenever one man trusts in and relies upon
another. Out of such a relation, the laws
raise the rule that neither party may exert
i¡fl.uence or presflrre upon the other, take
selfrsh advantage of his trust or deal with
the subject matter of the hrrst i¡r such a way
as to benefit himself or prejudice thLe +426

other except in the exercise of utmost good
faith.... A fiduciary relation exists when
confidence is reposed on one side and there
is resulting superiority and influence on the
other.

Mobil Oif Corporation v. Rubenfeld, 72
Misc.2d 392, 339 N.Y.S.2d 623, 632 (L972),

rev'd on other grounls, 48 A.D.2d 428, 370
N.Y.S.2d 9a3 (1975); accord, CBS, Inc. v.
Ahern" 108 F.R.D. 14 (S.D.N.Y.1985) (citing
United States v. Reed, 601 F.Supp. 685, 707
(S.D.N.Y.1985); Penato v. George, 52 L.D.zd
939, 942, 383 N.Y.S.2d 900, 904-05 (2d
Dept.1976), appeal dismissed, 42 N.Y.zd 908,
397 N.Y.S.2d 1004, 366 N.E.2d 1358 (1977).

New York law is also quite clear, however,
that "a conventional business relationship,
without more, does not become a frduciarSr
relationship by mere allegation." Oursler v.
Women's Interart Center, Inc., 170 A.D.2d
407, 566 N.Y.S.2d 295 (lst Dept.1991).
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Indeed, New York Courts have rejected the
proposition that a fiduciary relationship can
arise between parties to a business
transaction, National Westminster Bank,
U.S.A. v. Ross, 130 B.R. 656, 679
(S.D.N.Y.1991) (citing Beneficial Commercial
Corp. v. Mu:nay Glick Datsur¡ 601 F.Supp.
770, 772 (S.D'N.Y.1985)), and have concluded
that "where parties deal at arms length in a
commercial transaction, nc) relation of
confidence or trust sufücient to fi¡rd the
existence of a frduciary relationship will arise
absent extraordinar¡l circumstances."
National Westminster Bank, 130 B.R. at 679
(citations omitted).

In this case, CSAV has failed to set forth
evidence that the dealings between the parties
were not arms-length, or that there were
extraordinary circumstances that would give
rise to a frduciar¡r relationship between the
parties. In fact, the record conclusively
establishes that CSAV and Schroder were
parties with equivalent knowledge engaged in
mutually beneficial, arms-length commercial
transactions.

First, it is clear from the record that both
Schroder and CSAV rüere sophisticated
parties. CSAV and Chilean Line were run by
individuals who very knowledgeable about the
foreign crurency market. They participated
in complex foreign exchange "swap"
operations with the Central Bank of Chile,
Grez TY., at 138; bought and sold Chilean
debt in the market to profit from favorable
dollar/peso exchange rates, Grez T!., at 135;

purchased yen futures from Chase, Geis T!., at
1L1; engaged in dollar/yen "forward 6waps"
and "reconversions" with First MaryIand, Geis
T!., at 1l-3; were "absolutely" familiar with
the process of "hedging" their foreign crurency
exposure, Grez T!., at 126; and investigated
sophisticated hedging devices such as the
"Philadelphia optior¡" Geis T!., at 87-92.

Second, even if the Cor¡rt finds t,Lat Schroder
provided CSAV with an unique international
cash management service, did not trade with
CSAV as to each crurency transaction, and
promised to convert CSAV's crurency at
favorable rates, there is no evidence to support
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CSAV's allegation that this was a fiduciary
relationship rather than an arms-length
relationship. There is not a scintilla of
evidence that the agreements between the
parties were a result of unequal bargaining
power or that Schroder acquired any influence
over CSAV. h fact, the record establishes
that this !\ras a typical arms-length
relationship designed to further the interests
of the respective parties. In 1988, despite its
longstanding ties to CSAV, Schroder told
CSAV not to count on any credit from
Schroder in the future, Grez Tr., at 192;
Exhibit "46" to Def.App., and basically
terminated its relationship with CSAV in all
areas except foreign exchange because it was
no longer profrtable to maintain Latin
Americanbanking relationships. Moreover,
although CSAV employees testified that they
believed that they were not free to take thei¡
business elsewhere, Geis T?., at 52, t}:re abmpt
termination of the relationship by CSAV in
Ju¡re 1990 indicates that this was an arms-
length relationship that would continue until
CSAV found that it could get superior rates
elsewhere.

CSAV is correct when it argues that there
are circumstances where a frduciary
relationship might be found to exist "based
upon prior business dealings", Apple Records,
Inc. v. Capitol Records, hrc., 137 +427 A-D.zd
50,57,529 N.Y.S.2d279,283 (lst Dep't 1988)
(quoting Penato v. George, 52 A.D.2d 939,
942,383 N.Y.S.2d 900, 904-05 (2d Dep't 1976),

appeal ösrnissed, 42 N.Y.2d 908, 397
N.Y.S.2d 1004, 366 N.E.2d 1358 (1977)); see

also, Gittes v. Cook International, 598 F.Supp"
717, 723 (S.D.N.Y.1984), but CSAV has not
established that such circumstances are
present in this case. In Apple Records, the
court's decision was based largely on the fact
that plaintitrs' breach of fiduciary duty claim
was inextricably linked to their cognizable
claims for fraudulent concealment and
fraudulent representation- Apple Records, 529
N.Y.S.2d at 283 ("it can be said that from such
a long enduring relationship was borne a
special relationship of trust and confidence,
one which existed independent of the
contractual duties, and one which plaintiffs
argue was betrayed by fraud in secretly
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selling records claimed as scrapped and in
diluting the market and exploiting the
Beatles' popularity with excessive distribution
of promotional copies to benefit other aspects
of defendants' business.") (emphasis added).
Even the format of the opinion indicates the
Iink as plaintiffs' claims for fraud and breach
of fiduciary duty are discussed by the cor¡rt in
an almost interchangeable ma¡rner. Id. 529
N.Y.S.2d at 283. It is also clear that the court
upheld the breach of fiduciary duty cause of
action in Apple Records because the plaintiffs
alleged that defendants breached their duty as

bailees, a claim that is not asserted by CSAV
in the case at hand. Thus, the court did not
uphold the breach of fiduciary clairn merely
because the parties had a close 26 year
business relationship. tFN14l

FNt4. Gittes v. Cook lnternational, 598 F.Supp. at

723, is also distinct from the present case. tn that

case the court dealt with a sih¡ation involving

corporate directors and the duties they owe to

minorþ shareholders. Further, in that case the

court determined that no fiduciary relationship arose

from the business relationship. Id.

t15Ï16l Further, CSAV establishes no otJrer
basis for the existence of a frduciary
relationship. CSAV's allegatioru that the
"frostro accounts" were "special accounts"
which turn a debtor-creditor relationship into
a ñduciary one, are unfounded, and its
assertion that a fiduciary relationship was
established because Schroder held CSAV's
currencies in its "nostro accouttts" for the
benefit of CSAV, is without' foundatio¡r-
tFN151 In addition" CSAV evinces no evidence
to establish that Sch¡oder owed it fiduciary
duties as either an agent or a trustee.

FNl5. This case is markedly different from SEC v.

American Board of Trade, [nc., 654 F.Supp. 361

(S.D.N.Y.1987), atrd in part, 830 F.2d 431 (2d

Cû.1987), cert. denied, 485 U.S. 938, 108 S.Ct.

llt8, 99 L.EÀ.zd 278 (1988), where the court

found a fiduciary relationship to exist based upon

the defendant financial institution having arranged

special 'safekeeping accounts" for its T-bill
customers. ln American Board of Trade, the

accounts were used to hold money for invesrnent or

in trust, whereas in this case the relationship was
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essentially one between buyer and seller. When

Schroder received notihcation from the nostro bank,

it purchased the foreign currency from CSAV.

Plairuiffs 3(g) s[atement, at f 4(b)-(e); Defendant's

3(g) statement, at f 23(b)-(e). The written

confirmations sent to CSAV by Scfuoder, which

explicitly stated that "WE HAVE BOUGHT' and

"WE HAVE SOLD,' are strong evidence that

Schroder was indeed purchasing the foreign

currency from CSAV. Exhibit "D" to Def.App.;
see also Banco Fonsecas & Burnay v. Prudential-

Bache Securities, Inc., No. 87 Civ. 2308 (RO),

1990 WL 145150 at *2 (S.D.N.Y. Sept. 22, 1990),

affd, 930 F.2d 910 (2d Cir.199l) (no fiduciary

duty in transaction between purchaser and seller in
government bond market). Similarly, in CBS, Inc.

v. Ahern, 108 F.R.D. 14, 25 (S.D.N.Y.1985), in
which the court held that the allegations support the

imposition of fiduciary duties, the money held in
"special accounts" was to be "invested and

reinvested fiom time to time" in securities selected

by an invesÍnent advisor.

Thus, the Court concludes that CSAV's
allegations that it reposed trust and
confi.dence in Schroder and relied upon
Schroder to give CSAV the best rates are
merely an effort to avoid the repercussions of
its lack of diligence in monitoring the rates at
which conversiorìs were made for over six
years, and finds that Schroder is entitled to
flunmary judgment on CSAV's breach of
fiduciary duty clai¡n.

D. Breach of Contract CIafun

1. CSAV's Contentions

CSAV claims that the evidence establishes
that there was an oral agreement between
+428 Schroder and CSAV regarding the
management by Schroder of a conversion
program for CSAV's cunrencies. CSAV
contends that under this contract, it was
obligated to remit all of its European
currencies to Sch¡oder'E "nostro accounts," and
Schroder wa6 required to automatically
convert those cun:encies to U.S. dollars and
give CSAV â. rate at or near the interbank
rate. CSAV a-lso contends that Schroder
breached this agreement when it applied rates
far in excess of the rates it agreed to apply.
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2. Schroder's Contentions

Schroder contends that CSAV has produced

no written contract which governs all of the
parties' cruîency transactions, nor has any

witness testified that such an agreement
existed. See Grez TY., at 34-35; Geis T!., at
120; Suttie T!., at 129, 135-36; Seelev 1r', at
29-30, 32; WanTr., at 300-01; Raphael T1., at
60; Espinosa T!., at t70'7L; Hasselbach Tl.,
at 351. Thus, if any contract exists it must be

an oral, unwritten agreement, as CSAV
concedes. According to Schroder, however,

CSAV's claim of the existence of an oral
contract ignores the legal effect ofthe written
confìrmations that it regularly received.
Because tJle speci.fic terms of every foreign
currency exchange, including the price term,
were confi-r:nred in writing to CSAV, Schroder
argues ttrat the parol evidence rule precludes

CSAV from contradicting those written terms
based on an alleged oral agreement.
Moreover, Schroder claims that even if
evidence of the alleged oral agreement was

not barred by the parol evidence rule, the oral
agreement is not an enforceable contract as a

matter of law because "[it] is vapor."
Def.Mem., at 18. None of CSAV's witnesses
has any first-hand knowledge about the
atleged ora-l agreement, its terms, the
individuals who negotiated it, or when it was

made. In addition" Schroder's witnesses have
no knowledge of any oral agreement with
CSAV respecting foreign exchange rates.
Further, it is unenforceable because there is
zubstantiat confusion on the part of CSAV as

to what the purported contract requires- On
t,he strength of these arguments, Schroder
moves for sum.rnar'¡l judg:rrent on CSAV's
breach of contract claim.

For the re¿ìsorui set forth below, the Court
denies Schroder's motion for srunmaÐ¡
judgment on CSAV's breach of contract clairn-

3. Discussion

a. OraI Agreement

tl?l ft is undisputed that there was no

written contract which governed all of the
foreign crurency exchange transactior¡s
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between the parties. Ilowever, the record
establishes at least a genuine issue of material
fact as to whether an oraÌ agreement existed
between Sch¡oder and CSAV regarding the
management by Schroder of a conversion
program for CSAV's currencies.

I¡r order to deterrnine whether the parties
entered into an oral agreement and the terrru;

of such an agreement,
it is necessary to look ... to the objective
manifestations of the intent of the parties as

gathered by their expressed words and
deeds. In doing so disproportionate
emphasis is not to be put on any single act,
phrase or other expression, but, instead, on
the totality of all of these, given the
attendant ci¡cumstances, the situation of the
parties, and the objectives they were

striving to attain.
Brown Brothers Electrical Contractors, Úrc. v.

Beam Constr"uction Cot?., 41 N.Y.2d 397, 399-
400, 393 N.Y.S.2d 350, 352, 361 N.E.2d 999,

1001 (19?7) (citations omitted). Further, "[itl
is necessary that the totality of all the acts of
the parties, their relationship and thei¡
objectives be considered in order to determine
whether they entered into an oral
agreement...." P.J. Carlin Construction Co. v.

Whi-ffen Electric Co., Inc., 66 A.D.2d 684, 411

N.Y.S.2d 27,29 (lst Dept.1978).

In this case, the most cornpelling evidence
for the existence of an oral agreement is the
absence of other explanation for the
relationship that developed between CSAV
and Schroder. It is implausible that Schroder
set up accounts in Europe to accept CSAV's
European currencies, converted those

currencies to U.S. dollars automaticafly +429

and without prior consultation with CSAV,

tFN161 and CSAV agents remitted their
European currencies exclusively to Schroder,
without the existence of any overarching oral
agreement between the Parties.

FNl6. It is undisputed that there was no negohahon

between Schroder and CSAV as to the rates to be

applied to individual conversions of CSAV's

currencies. See Def.Reply Mem., at 23 n- 14:

SuttieTr., at96-99: Tygier Aff., atn3,4,7.
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Further evidence for the existence of an
agreement is provided by both CSAV and
Schroder witnesses. CSAV witnesses have
testified that CSAV was obligated to remit all
of its European cunrencies to Schroder for
conversion, and that Schroder was obligated to
grve CSAV the best available rates.
Specifrcally, Grez stated that Geis and three
other CSAV executives each described the
contract to him. Grez T!., at 35-36. Each of
the executives told Grez that CSAV was bound
to remit its European cu¡rrencies to Schroder,
and Schroder would grve "sPecial
consideration" to CSAV. I¡r addition,
Sclrod.er would automatically convert the
currencies into U.S. dollars at "the best
possibte exchange rate," to be determined by
reference to a benchmark such as the
"Reuters, Frankfurt or New York" interbank
rates. Grez TY., at 35-38, 4L-45, 56, 248.
Moreover, Suttie testifred that she was told by
a Schroder employee that "because of the
monies we put through the account[,ì

lschroderl would give us the best rate in the
market." Suttie TY., at 54-55. She also
testifred that CSAV had an "exclusive
anangement" whereby "all European
cu:nencies must go to Schroder," Suttie TY., at
146, and because ofthe exclusivity, "Schroder
was working on [CSAV's] behalf, landl they
were getting r¡s an honest rate." Id. at 52.
tFNl?l Finally, Geis has testifred that he was
told that "for years--nobody knew when--all of
CSAV's European currencies were remitted to
Schroder for conversior¡" Geis TY., at 52, and
tJrat, in returr¡, Schroder "converted ltJre
cu¡renciesl and credited our accou¡rt" and gave

CSAV "preferential rates." Geis T!., at 48-

50.

FNl7. As Schroder points out, Suttie poins to no

specific basis for her belief that an oral agreement

existed. She testiñed tlrat she 'Just... believed" an

oral agreement existed because it was 'Just

something that you feel [exists]." Suttie Tr., at

l3l-32- However, in light of the testimony of
other CSAV employees and Schroder employees,

and the lack of another explanation for the complex

relationship that developed between the parties, the

Court finds that CSAV has raised a genuine issue of
material fact as to the existence of an oral

agreement.
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Schroder witnesses have also provided
testimony which tends to corroborate the
existence of an oral agreement. þgier has
stated that Schroder "agreed to manage" and
did manage the foreign crurency activities for
CSAV and was "committed" to give CSAV a
rate at or near the interbank rate. Tþgrer
Aff., at ff 2, 3, 5. Further, Schroder's former
Chairman Hamway has testified that he
believed Schroder was providing CSAV with
an international cash management service
that was not provided to any other Schroder
client. Hamway T!., at L75-L77.

That none of CSAV witnesses has frrst-hand
information about the oral agreement, its
terms, the ind.ividuals who negotiated it or
when it was made, does not warrant a frnding
that there was no oral agreement as a matter
of law. It simply indicates that the alleged
agreement was in existence prior to the
i¡rvolvement of the present witnesses.

Based on the circumstances of the
relationship between Schroder and CSAV, and
the testimony of both Schroder and CSAV
witnesses, the Court finds that a jury could
conclude that the parties were operating
pursuant to an overarching agreement which
provided that CSAV remit all of its European
currencies to Schroder and Schroder convert
these cunrencies at preferential rates. [FN18]

FNl8. Sch¡oder argues that since the overarching

agreement between CSAV and Schroder could only

be deduced by looking at the "totålity' of the

parties' acts, their relationship, objectives, and "the

manner in which the conversion program was

operated," Pl.Mem., at 30-31, 34, it must be a

contract "implied in fact." Baltimore & Ohio R-R'

co. v. united srates, 26t U.S. 592, 597, 43 S.Ct.

425, 426, 67 L.BÅ. 816 (1923) (an agreement

implied in fact, "although not embodied in an

express contract, is inferred, as a fact, from

conduct of the parties showing, in the tight of the

surrounding circumstances, their tacit

understanding'). Schroder argues, however, that

in this case, it is improper for the Court to resort to

implication. See Def.Reply Mem', at 29-31. The

Court need not consider whether Schroder's

contentions are correct because there is not

sufficient evidence to eståblish that the oral
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agreement at issue must be a contract "implied in

fact.' Although it is clear that no express written

contract exists, there is a genuine issue of material

fact as to whether an express oral agreement

regarding the conversion of currency existed

between the parties. See supra, 417-18,428-29.

t18l *430 Schroder argues, however, that
even if the Court fi.nds that an oraf agreement
exists, the inability of CSAV's witnesses to
articulate the terms of the alleged oral
understanding make the contract
unenforceable. According to Schroder, CSAV's
claimed entitlement to mrmerous and
inconsistent rates makes the contract too
vagrre and indefrnite to be enforceable. As

support for its positior¡ Schroder cites the
various rates claimed by CSAV employees at
different tirnes. At a meeting with Schroder
offrcials in Ju¡re 1990, Grez claimed the
comparry was contractually entitled to "the
best possible exchange rate." Grez T?., at
246-48. A month later, CSAV claimed that
the contract entitled it to "market rates no

less favorable to us than those which would
have been available to us from other first class

international banks." Gtez D., at 267;
Exhibit "20" to Def.App. In a letter to the
Court dated March 29, 1991, CSAV's counsel
claimed that Schroder agreed to give CSAV a
rate "equal to or better than that given to
other customers." To fr¡rther emphasize the
confusion over what the contract purportedly
required, Schroder highlights the
inconsistencies in Geis' testimony. At
varying tirnes, Geis testifred that CSAV's
contractual rate could be higher than some

market rates, Geis T!., at 380; that CSAV
had previously received the "rnillion dollar
rate" from Schroder, Geis Tb., at 65-66; that
the "best possible rate" was the same as the
"million dollar rate," Geis Tl., at 378; that
the "best possible rate" equalledthe interbank
rate, Geis Tb., at 310-11; that the "million
dollar rate" differed from the interbank rate,
Geis Tr., 237-38; that CSAV was entitled to
the "qrot rate," Geis T!., at 93; that he

understood t,l-e "spot rate" to mean the
"million dollar rate," Geis TY., at 93; and that
he now understands "spot rate" to refer to any
exchange rate in a transaction maturing
within two days. Geis TY., at 101, 341-
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It is well established that
[A] price term is not necessarily indefinite
because the agreement fails to specify a
dollar figure, or leaves frxing the amount for
the future, or contains no computational
formu.l.a. Where at the ti¡ne of the
agreement the parties have manifested thei¡
intent to be bound, a price term may be
sufficientty definite if the amount can be
determined objectively without the need for
new expressions by the parties; a method
for reducing uncertainty to cerbainty might,
for example, be found within the agreement,
or ascerbained by reference to an extrinsic
event, comrnercial practice, or trade usage.

Cobble HiIl Nursing Home, Ir¡c. v. Henry &
Wa¡ren Cotp., 74 N.Y.2iI 475, 483, 548
N.Y.S.2d 920, 923, 548 N.E.zd 203, 206
(1989), cert. denied, 498 U.S. 816, 111 S.Ct.
58, LLz L.Ed.2d 33 (1990). Thus, if the
parties "speci.fu a practicable method by which
the price can be determined by the court
without ¿ury new expressions by the parties
themselves," the agreement is enforceable. In
re McManus, 83 A.D.zd 553, 554, 440

N.Y.S.2d 954, 957 (2d Dept.1981), affd, 55
N.Y.2d 855,4+7 N.Y.S.2d 708,432 N.E.2d 601
(1982).

In this case, CSAV has submitted sufücient
evidence so that the Court could determine the
price without any new expressions by the
parties. Although there have been slight
variations in the testimony as to what rate the
agreement requires, a jury could determine
that CSAV was simply entitled to the best
rate Schroder gave, and thus the price can be

determined by reviewing the interbank rates,
fair profrt margins and rates Schroder and
other banks gave to preferred customers

b. Parol Evidence Rule

t19lt20i As codified in Article 2 of New *431

York's Uniform Commercial Code, [FN19] the
parol evidence rule states:

FN19. The provisions of Article 2 governing

"transactions in goods," N.Y.U.C.C- $ 2-102' also

apply to foreign currency transactions where, as

here, foreign currency is traded as a commodity.

See Intershoe, Inc. v. Bankers Trust Co., 77
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N.y.2d sr7, szt, 569 N.Y.S.2d 333, 336, 57r
N.E.2d 641, 644 (1991) ('[t]here seems to be no

question that the U.C.C. applies to foreign currency

transaction'); accord N.Y.U.C.C. $ 2-105 ofltcial
coûrment I (U.C.C.'s definition of 'goods' is

intended to cover the sale of money when money is

being heated as a commodity). However, Article 2

only applies to contracts for the sale of goods. It
does not apply to contracts for services. See

N.Y.U.C.C. $ 2-102. Thus, CSAV contends that

Article 2 does not apply because the contract at

issue, the management agreement that governs all
the individual conversions, is a contract for
services. According to CSAV, it did not just order

goods, rather, it entrusted Schroder with the

maürgement of its European currency conversion

program. In order to determine whether a contract

is for the sale of goods, or for services, a court
must look at the "essence" or main objective of the

agreement. If the provision of services or
rendition of other performance predominates and is

not merely incidental or collateral to the sale of
goods, then the U.C.C- does not apply. Dyrumics
Corp. of America v. International Harvester Co.,
429 F.Supp. 341, 346 (S.D.N.Y.1977); North
American Leisure Corp. v. A & B Duplicators,

Ltd., 468 F.2d 695, 697 (2d Cir.I972);
Schenectady Steel Co., [nc. v. Bruno Trimpoli
General Construction Co., Inc., 43 A.D.zd 234,
350 N.Y.S.2d 920, 922 (3d Dept.), affd, 34

N.Y.2d 939, 359 N.Y.S.2d 560, 316 N.E.2d 875

(1974). [n this case, the Court finds that even if
CSAV is correct and it is the overarching

manâgement agreement that is at issue, the contract

is in 'essence' a contract for the sale of goods.

Schroder rendered services only to facilitate sales

and purchases of foreign currency, making the

provision of services incidental to the contract(s) for
the sale of goods. As CSAV's fact witness,

Frederick Seeley testiñed, "Scfuoder bought and

sold foreign exchange to CSAV" and '[t]hat's what

happened" between the parties. Seeley Tr., at 35-

36. Further, CSAV cites no evidence to suggest

that Schroder rendered any management services

for any purpose aside fiom facilitating the sales and

purchases of currency. The record indicates that

the sole reason Schroder provided CSAV with any

services was to facilitate the transactiors in goods.

See Hamway Tr., at 176 (goal of envisioned cash

management arrangement was for CSAV to "engage

in F/X conversions and get dollars available to them

on the most efltcient, fast basis'); Hasselbach Tr.,
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at 362 (nostro accounts used by CSAV were

selected to "expedite the payment" on foreign
exchange transactions so as to move "dollars

quicker to the client's accounts"). Thus, the Court
finds that Article 2 of the U.C.C. applies to the

relationship between the parties. Since the parol
evidence rule set forth in Article 2, however, is

substantially similar to the common law parol

evidence rule, this determirution has implications

primarily for Scfuoder's contention that a portion of
CSAV's contract claim is barred by the statute of
limitations. See infra, at433-34.

Finat Written Expression: Parol or
Extrinsic Evidence Terrns with respect to
which the confirmatory memoranda of the
parties ag¡ee or which are otherwise set
forth in a writing intended by the parties as
a final expression of their agreement with
respect to such terms as are included therein
may not be contradicted by evidence of any
prior agreement or of a contemporaneous
oral agreement....

N.Y. U.C.C. g 2-202. tFN2Ol

FN20. The statute includes two exceptions for
evidence by which written terms "may be explained

or supplemented," but CSAV has not contended that

either exception applies to the present case.

[21] Schroder's principal defense to CSAV's
breach ofcontract clai¡n is that evidence ofthe
oral "management" agreement is precluded by
the parol evidence rule because, a6 a prior oral
agreement, it cannot serve to varT or
contradict the price terms of more than one
thousand written contracts evinced by
con-ñrmation slips. Specifically, Schroder
claims that each of the individual conversions
must be viewed as an independent contract,
separate and apart from the management
agreement pursuant to which all conversions
were effectuated. Viewed as such, Schroder
argues that because it sent CSAV a written
confrrmation of each conversion, setting forth
the actua.l numerical rate at which the
particular conversion was made, the parol
evidence rule precludes CSAV from
contradicting those written terms and arguing
that the excessive rates charged by Schroiler
breached the alleged oral agreement. For
this proposition, Schroder relies almost
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exclusively on Intershoe, Inc. v. Bankers TÏust
Co., 77 N.Y.2d 517, 569 N.Y.S.2d 333, 571
N.E.2d 641 (1991), a 1991 New York Court of
Appeals case which, according to Schroder,
applied N.Y. U.C.C. *432 S 2'202 to written
foreign exchange confrrmations similar to
Schroder's.

In Intershoe, the plaintiff ("Intershoe") was
a shoe importer that used foreign cwrencies in
transacting its business. On March 13, 1985,
Intershoe entered into a foreign cturency
transaction over the phone with defendant
Bankers T?ust Co. ("Bankers"), involving
Italian lira. Following the telephone
corrversatior\ Bankers sent Intershoe a
written confirmation which stated: "WE
HAVE BOUGHT FROM YOU IIL
53?,750,000" and "WE HAVE SOLD TO YOU
USD 250,000.00." The conflrmation also
reflected the rate at which the transaction was

completed, and stated that delivery of the lira
was scheduled to take place some 7 atd Ll2
months later. Intershoe's treasurer
subsequently signed the confrrmation and
returned it to Bankers. Intershoe, 77 N.Y.2d
at 520,569 N.Y.S.2d at 334-35, 571 N.E.2d at
64243.

Seven ,months later, as the value date
arrived, Intershoe claimed that the
confinrration it had signed mistakenly
reflected that it was selling lira when the oral
agreement had actually provided for Intershoe
to purchase lira. Intershoe refused to pay the
lira to Bankers, and Bankers was forced to
purchase lira in the open market. Intershoe,
7? N.Y.2d at 520,569 N.Y.S.2d at 335, 571
N.E.2d at 643.

The New York Court of Appeals held that
the parol evidence rule prevented Intershoe
from claiming that the deal was actually a
purchase and not a sale of lira. The court
reasoned that the essential terms of the
transaction were plainly set forth in the
confrrmation slip which Intershoe had sigrred
and returned, signirying its acceptance of
those terms. I¡rtershoe, 77 N.Y.2d at 522, 569
N.Y.S.2d at 336, 571 N.E.2d at 644. The
court also stated that "it is diPficu-lt to imagine
words which could more clearly demonstrate
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the frnal expression of the parties' agreement
than'WE HAVE BOUGHT FROM YOU mL
53?,?50,000' and'WE HAVE SOLD TO YOU
USD 250,000.00.' " Id. Finally, the court
concluded that:

Where as here, the form and content of the
confirmation slip suggest nothing other than
that it was intended to be the frnal
expression of the parties' agreement as to
the tenrrs set forth and where there is no
evidence indicating that this was not so,

U.C.C. 2-202 bars parol evidence of
contradictory terms.

rd.

Sch¡oder contends that since the
confi.rmations at issue in the current case

contain the same key language, the Court
should sirrrilarly conclude that they were
intended to be final expressions of the parties'
agreement, barring parol evidence of
contradictory tprms.

Í221 T}¡re determination as to whether a
writing was intended as a complete and
exclusive statement of an agteement is a
function of the court. See FMC Corp. v. Seal
Tape Ltd., Irrc., 90 Misc.2d 1043, 396 N.Y.S.2d
993, 996 (1977) (citing Pennsylvania Gas Co.

v. Secord Brothers, Inc., 73 Misc.2d 1031, 343
N.Y.S.2d 256 (1973), affd, 44 A.D.2d 906, 357
N.Y.S.2d 702 (1974). In making this
determinatior¡ the court is to measure the
completeness of the written instrument itself,
rather than the subjective attitude of the
parties. Phillip Brothers, etc. v. El Salto,
S.4., 487 F.Supp. 91, 94 (S.D.N.Y.1980).

While it is true that Schroder's
confrrmations contained the s¿une key
language relied upon by the court in
Intershoe, and Schroder has produced evidence
to indicate that each written confirrrration
stated the terms of a contract for the purchase
and sate of currency, see Grez T!., at 66; Geis
Tb., at 128; Suttie TY., at 65, 67; Seeley TY.,

at 44, the Court frnds that in this case, the
confrrmations cannot be deemed an
integration intended as a finaL expression of
the parties' agreement.

In Intershoe, which involved a single
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transaction, it was undisputed that the
written confrrmation was intended to refLect
the individual transaction to which the parties
had ora-lly agreed. lndeed, Intershoe had
unequivocally signifred its acceptance of the
terrrs set forth in the confirmation by signing
and returning it to Bankers. In this case, by
contrast, t,l.e confi-rmations were not intended
to reflect the terms of the alleged overriding
agreement pursuant +433 to which in excess of
one thousand transactions were conducted.
Nor were they intended to reflect a single
transaction to which both parties had orally
agreed. Rather, each confrrmation was
intended to reflect the terms at which one of
hundreds of crurency conversions
contemplated by the oral agreement had been
completed. Grez Tb., at 195.

In addition, here there was no negotiation of
the terms that were later set forth in the
written confimrations, nor was there any prior
agreement to the terms by CSAV. And
whereas in Intershoe the parties speci-fically
agreed to tlre terms that were confirmed in
writing, in this case Schrod.er executed the
crurency conversions without prior input or
agreement from CSAV, Geis T!., at 154-58,
352-53; Grez Tr., at 48-49, 52-54; Suttie TY.,
at 36-37, 43,50-52,98-99; lYgrer Aff., at {{ 3,
4, 7, and tlren merely i¡formed CSAV of the
dêtails of the transaction via tlre written
confirmations.

Furthermore, it is undisputed that in this
case CSAV never signed or otherwise assented
to tJre written confirmations sent by Schroder.
It is true that Schroder's written
confirrrations stated that "[tlhis confrrmation
is valid without signature," see Exhibit "D"
to Def. Appendix, but the absence of CSAV's
signature on the written confrrmations further
distinguishes this case from Intershoe and
makes it impossible for the Court to
deterrrrine, as a matter of law, that these
confinrrations were intended. to be "the fi.nal
expression of the parties' agreement as to the
terms set forth." Intershoe, 77 N.Y.2d at522,
569 N.Y.S.2d at 336, 571 N.E.2d at 644.
tFN21l
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CSAV's acceptance of the U.S. dollars and its

failure to register any complaint about the râtes are

equivalent to CSAV's signature as they indicate

assent to each transaction. CSAV's assent,

however, is not the issue. The issue is whether the

written confirmations were intended to be the lural
expression of the parties' agreement, and CSAV's
actions do not indicate that these confirmations were

so intended. Whereas, in Intershoe, the signature

on the confirmation provided such evidence.

Finally, the circumstances of the parties'
longstanding relationship indicates that the
confrrmations should not be considered the
complete and exclusive statement of the
parties' agreement. The fact that Schroder
set up accounts in Europe to accept CSAV's
European currencies, and CSAV remitted its
cu,nencies exclusively to Schroder establish
that the agreement between the parties had
much more to it than was reflected in the
confrrmations sent, to CSAV. As such, the
Court finds that evidence of the oral
agreement is not barred by the parol eviderrce
rule. [FN22]

FN22. Because the Court has determined, as a
matter of law, that the confi¡mations were not
intended to be the final expression of the parties'

agreement, it is not necessary to address the

secondary issue of whether evidence of the oral
agreement would contradict the price terms set forth
in writing on each confirmation.

Accordingly, the Court concludes that
Schroder's motion for su-rrrmar¡r judgnent on
CSAV's breach of contract claim should be
denied.

IV. Statute of Limitations

Because only CSAV's breach of contract
claim remains, it is only necessarJ¡ to discuss
whether a portion of that claim is barred by
the applicable statute of limitations as
Schroder contends.

l23l[24] As a preli-rrinar¡r matter, the Court
must determine when CSAV's action was
com¡nenced for puq)oses of the relevant
statute of li¡nitations. CSAV filed the instant
action on November 9, 1990 and servedFN2l. tt appears that Scfuoder also contends that
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Sch¡oder on November 13, 1990. Since New
York law provides that an action is
com¡nenced when the srunmons is served on
the defendant, tFN231 CSAV's breach of
contract claim was commenced on November
13, 1990. New York Civil Practice *434 and
Rules ("CPLR") $ 203ftX1) McKinney 1972).

FN23. When the claim asserted in federal court is

on a right created by state law, provisions of the

st¿te statute of limitations as to how the action is

commenced, rather than Rule 3 of the Federal Rules

of Civil Procedure, control in the federal court.

See Ragan v. Merchants Transfer & Warehouse

Company, 337 U.S. 530, 69 S.Ct. 1233, 93 L.Ed.

1520 (1949); 4 C. Wright & A. Miller, Federal

hactice and Procedure $$ 1056-56 (1987).

[25] Article 2 of the U.C.C. tFN24l provides
that an action for breach of contract must be
brought within four years of its accrual. N.Y.
U.C.C. g 2-725(l). Thus, CSAV's breach of
contract claim is barred, as a matter of law,
insofar as it alleges any breach occurring prior
to November 13, 1986.

FN24. As discussed above, the provisions of Article
2 apply to all aspects of the parties' relationship.

Conclusion

For the reasons set forth above, Schroder's
motion, pursuant to Rule 56 of the Federal
Rules of Civil Procedure, for an order granting
it summary judgment is granted as to CSAV's
conmon law fraud, RICO, and breach of
fiduciary duty claims, and denied as to
CSAV's breach of contract claim. However,
CSAV's contract claim is barred. by the
applicable statute of limitations to the extent
that it alleges any breach occurring prior to
November 13, 1986.

SO ORDERED.

785 F.Supp. 471, RICO Bus.Disp.Guide
7956, L7 UCC Rep.Serv.2d 1050

END OF DOCTJMENT
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United States District Court,
S.D. New York.

CONGRESS FINANCIAL CORPORATION,
Plaintiff,

t¡.

JOHNMORRELL & CO., Defendant.

No.90 Civ. 7191CRPP).

April 20, 1992.

Finance company for seller of corporate
assets brought action against buyer of assets,

and buyer filed counterclai¡n. On motions for
summary judgment, the District Court, Robert
P. Patterson, Jr., J., held that: (1) genuine
issue of fact existed as to meaning of "no
offset" provision il agreement between buyer
and finance comp¿ury; (2) buyer could not
have justifiably relied on any
misrepresentations by finance company; (3)

there was no special relationship between
finance company and buyer; ancl (4) implied
covenant of good faith and fair dealing did not
impose upon the finance comp¿rny a duty to
continue to extend frnancing to the seller
regardless of the seller's collateral position

Motion gxantÆd in part and denied in part.

West lleadnotes

[1] Federal Civil Procedr¡re 25L0
1704k2510
Dfferent interpretations by finance company
and purchaser of corporate assets as to
whether "no offset" provision in agreement
precluded all offsets, including claims of the
purchaser directly against the finance
company, or only precluded offsets by the
purchaser against the frnance company based
on claims against the seller raised a genuine
iszue of fact precluding summary judgment.

[2]Evidence 397(2)
L57k.3e7(2)
Parol evidence rule ba¡s extrinsic evidence of
prior or contemporaneous oral agreement
when offered to contradict, van¡/, add to, or
subtract from tJ:e clear and unarnbiguous
terms of a valid, integrated written

Page 141

agreement.

[3] Evidence 434(1)
157k434(1)
New York law recognizes li¡nited exception to
the parol evidence rule and actions to rescind
a contract on the ground offraud.

[4] Contracts 238(2)
95k238(2)
Under New York law, parol evidence offered
to modi$ frrlly integrated agreement which
stated that it could be modified only in writing
was inadmissible.

[5] Evidence 397(1)
157k397(1)
Proffered oral agreement which was ¿rn

absolute promise by finance company to
continue financing seller of corporate assets
after closing at a loan level comparable to
preclosing level was inconsistent with written
iequirement that funds be advanced pursuant'
to a particular formula, and thus was
inadmissible parol evidence.

[6]Fraud 3
184k3
Elements of actual fraud under New York law
are false representation, scienter, materiality,
expectation of reliance, justifiable reliance,
and damage

[7] Fraud 64(4)
184k64(4)
Whether discrepancies in loan collateraf
report of seller of corporate assets r¡/as

material to buyer was to be deterrrrined by
jury.

[8] Fraud 23
184k23
Because buyer of corporate assets had
urrrestricted access to the same solrrces of
information about seller as did seller's finance
company, buyer could not have justifiably
relied on alleged misrepresentations about
that i¡formation by the frnance company.

[9] Fraud 16
184k16
Elements of fraudulent concealment under

@
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New York law are a relationship between
contracting pariies that creates a duty to
disclose, knowledge of material facts by party
bound to make such disclosures, nondisclosure,
scienter, reliance, and damage.

[10] Fraud 17
184k17
Under New York law, duty to disclose
material facts arises when there is frduciary
relationship between the parties, or where one
party possesses knowledge which is not readily
available to the other and knows that the
party is acting on the basis of mistaken
knowledge.

[11] Fraud L7
184k17
In order to invoke the special facts doctrine so

as to give rise to duty on the part ofone party
to inforrrr the other ofcertain inforrnation, one
parþ must have superior knowledge, that
knowledge must not be readily available to
the other part5r, and the party with the
knowledge must know that the other party is
acting upon the basis of mistaken knowledge.

[12] Fraud 16
184k16
Where buyer of corporate assets had
unrestricted access to a-Il of the seller's books
and records, facilities, and personnel and the
means seller's to utilize that access, it could
not clain Íïaudulent concealment by seller's
f¡.nance company.

[13] Fraud 13(3)
184k13(3)
New York courts do not recognize causes of
action for negligent misrepresentation i¡r the
absence of special relationship of trust or
confrdence between the parties.

[14lFraud 13(3)
184k13(3)
Ordinary contractual relationship aìone is
insuff.cient to constitute special relationship
which will support claim for negligent
misrepresentation r¡nder New York law, as
special relationship implies a closer degree of
tru6t, confrdence, or reliance, such as a
previous or continuing relationship between
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the parties.

[15] Fraud 13(3)
184k13(3)
Relationship between frnance company and
bonrower, as to which purchaser of corporate
assets from the borrower was, at most, a third-
party beneficiary, did not give rise to special
relationship between the finance company and
the buyer so as to support claim for negligent
misrepresentation

[16] Contracts L94
95k194
Implied covenant of good faith and fair
dealing irr agreement between finance
company and pwchaser of corporate assets
was not a promise by the frnance company to
continue to make loans to the seller
irrespective of its collateral position-

*460 Otterbourg, Steindler, Houston &
Rosen, P.C. by Bernard Beitel, Richard
Haddad, New York City, for plaintiff.

Townley & Updike by Jerome P. Coleman,
Zvi N. Raskin, Robert A. Isler, New York
City, for defendant.

*461OPINION AND ORDER

ROBERT P. PATTERSON, JR., District
Judge.

This is an action for damages alleging
breach of contract. Having completed
discovery, Plaintiffmoves pursuant to Rule 56
of the Federal Rules of Civil Procedure for
flrmmary judgment on its first claim. For the
reasons set forth below, Plaintiffs motion is
granted.

BACKGROUND

I.INTRODUCTION

The key figures in this action are Plaintiff
Congress Firrancial Corporation ("Congress "),
a factoring and frnancing company;
Defendant John Morrell & Co. ("Morrell"), a
meat packer; and non-party Dinner Bell
Foods, Inc. ("Dinner Bell"), [FNl] a meat
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packer with principal operations in Defiance
and TYoy, Ohio.

FNl. On October 3, 1990 Dinner Bell changed its

name to B.J. Packing, Inc.

In June L988, a corporation controlled by
Joshua Leibovitz, with fi¡ancial support from
Citicorp Venture Capital, Ltd. ("Citicorp"),
acquired control of Dinner Bell in a leveraged
buy-out. Institutional financing for Dinner
Bell was provided by a ter:m loan from Glenfed
Financial Corporation ("Glenfed") and by a
three year revolving credit facility supplied by
Congress. Glenfed's terrr loan was secured by
a first lien on Dinner Bell's fixed assets,
including its equipment, machinery, real
estate, patents, and trademarks. Congress'
revolving credit facility was secwed by a first
lien on Dinner BeII's accounts receivable,
inventory, work in process, and other
miscellaneous assets. Congress and Glenfed
each received a junior lien on tJle collateral
pledged by Dinner Bell to the other.

The Congress revolving credit facility
commenced on June 3, 1988 with a "credit
line," or upward li-rrit, set at $15 million.
tFN2l The actual fr¡nding available to Di¡ner
BeII at any given time was calculated by a
formula which factored in certain collateral on
hand at Dir¡ner Bell (the "Advance Formula").
The Advance Formula permitted loans to
Dinner Bell equal to the sum of 85Vo of lts
eligibte accounts receivable, 65?o ofits eligible
product inventory, and' 307o of its etigible
zupplies. To assist Congress in its calculation
of funds available under the Advance
Formula, Dinner Bell provided Congtess with
daily "Loan Collateral Reports," which set
forth Dinner Bell's outstanding loan balance,
its accounts receivable, its product inventory,
and its supplies inventory. Because these
amounts varied from day to day, Dinner Bell's
frnancing eligibility varied on a daily basis.
lFNSl The Advance Formula remained in
effect and unchanged until Dinner Bell filed
forbanlruptcy onOctober L7, 1990.

FN2. The credit line was later reduced to $12

million.
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FN3. For example, in the month of September

1990, the advances ranged from a high of
$855,247.29 on September 14 to a low of
$75,704.30 on September 27.

II. THE DINNER BELL-MORRELL
ACQr.rrsrrroN

After the leveraged buy-out, Dinner Bell's
business declined substantially, and frnancial
diffrcu-lties resulted. In the Spring of 1990,
Dinner Bell began seeking a purchaser for
certain of its assets, and Citicorp, Dinner Bell,
and Morrell began negotiations toward such a
sale. Pursuant to those negotiations, on July
25, 1990, Monell issued Dinner Bell a "Letter
of hrtent" for the purchase of Di¡ner Bell's
ptant in Wilson, North Carolin¿ and all of the
intellectual property used in connection with
Dinner Bell's business. On August 1, 1990, a
team of Morrell representatives commenced
an on-site review of Dinner Bell's business and
operations. Although this review was
denomi¡ated in a Morell document as "Due
Diligence," [FN4] Morrel-l disputes *462

whether this review was su-ffi.ciently thorough
to constitute "due diligence.r'

FN4. An August 1, 1990 Morrell memorandum

setting forth the information which Morrell wanted

to gather during its review of Dinner Bell is entitled

"Dinner Bell Due Diligence." Reply Affrdavit of
Edwin Stern, sworn to on January 22, 1992 (Stern
Rep. Aff.") Exh. B.

The transaction formally closed on October
2, 1990, at which time the following
agreementÊ were sig¡ed by Dinner BelI,
Morrell, and Congress.

A. Asset Acquisition Agreement

Dinner Bell and Morrell entered into an
"Asset Acquisition Agreement" wherein
Morrell purchased Dinner Bell's Wilson"
North Carolina plant, all of the intellectual
property used in connection witJ: Dinner Bell's
business, and certain other assets. The
purchase price consisted of $3,990,000 in cash
to be delivered on closing; $500,000 to be paid
on the fust a¡rniversary of the closing date,
less any amounts owing from Dinner Bell to
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MoneII resulting from Dinner Bell's breach of
any agreement with Morrell; and a frve cent
($.05) per pound royalty on all processed meat
sales subsequently made by Morrell under the
Dinner Bell name up to a maximum of $12
million-

B. Co-Pack Agteements

Morrell and Dinner BelI entered into two
separate "Co-Pack Agreements" involving the
post-closing purchase by MoreII of Di¡ner
Bell products. The Co-Pack Agreements were
to remain in effect while Monell transfened
Dinner Bell's packing operations to its own
plants. One Co-Pack agreement was to
terminate in 60 days; the other was to rernain
in effect indefrnitely, but could be terrrinated
with notice a.fter 120 days.

C. Congress/ùforrell Agreement

Congress, Dinner Bell, and Morell entered
into the "CongresslMorrell Agreement." Irl
considerationfor the release by Congress ofits
security interests in and liens upon the Dinner
Bell intellectual properby and related assets
sold by Di¡ner Bell to Morrell, MomeII
acknowledged that Congress had a perfected
security i¡rterest in and liens upon Dinner
Bell's collateral for the revolving credit
facility, including Dinner Bell's accounts
receivable and inventory. Morrell agreed,
inter alia, to pay to Congress within four days
of receipt all invoices rendered by Dinner BeIl
for products purchased, received, and re-sold
by Morrell, without offset, claim,
counterclaim, or deduction

D. Financing Amendment

Congless and Dinner Bell also sigrred a
letter agreement entitled "Amendment to and
Termination of Financing Agreements" (the

"Financing Amendment") reflecti¡g the terms
pursuant to which Congress would continue to
extend financing to Dinner BeIl until
November 30, 1990.

III. EVENTS SURROUNDING THE
PARTMS'CLAIIVIS
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On September 29, 1990, just prior to the
closing, Dirurer Bell conducted its customar¡r
fiscal year-end (September 30) inventory at its
two Ohio plants. The memorandum setting
forth the procedures to be followed during the
inventory included procedures specifically
requested by Morrell. Dinner BelI
representatives did the actual inventory count,
and Di¡ner Bell's accountants, Ernst &
Young, were present observing. Both
Congress and MorreII also sent
representatives to observe the inventory.
Monell sent a four person team headed by its
Assistant Corporate Controller to the Defiance
plant. A second Morrell team headed by
Morrell's Cost Controller went to the Tloy
plant. pI. 3(c) Stmt. {f 35-36. Because no

Congress personnel were available, Congress
engaged Richard J. Kaminski, an accountant
and former employee of a Congress subsidiary,
as its representative. Mr. Kaminski was
present at the Defiance plant on September
29, and he went to the TÏoy Plant the
following day. Affidavit of Edwin E. Stern,
sworn to on November 14, 1991 ("Stern Aff."),
{ 19; PL 3(e) Stmt. { 36.

On Monday, October 1, 1990, Mr. Kaminski
returned to the Defiance plant to rneet with
Dinner Bell's controller, Bob Kenhast, to
familiarize himself with the pricing
information that would be reflected in the
year-end inventory report to be frnalized by
Dinner BelI a few weeks after the scheduled
closing on October 2, 1990. While waiting to
see n[r. Kenhast, Mr. Kaminski *463

proceeded to do a "rough reconciliation" of a
prior month's inventory to make himself
familiar with the records. For this punpose,

Dinner BeII provided him with its internal
August month-end priced physical inventory
report and the August 31, 1990 Loan
Collateral Report which had been sent to
Congress. Deposition of Richard Kaminski of
August 13, 1-991 ("Kaminski Dep.") at 104-5.

He also received Di¡ner Bell's unaudited
September 1, 1990 financial statement, which
Dirurer Bell had sent to Morrell on Septernber
19, 1990. Stern Aff. { 20; Afüdavit of
Bernard Beitel, sworn to on November 14,

1991, Exh.8.
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Ntr. Kaminski was u¡rable to reconcile his
calculation of "priced" inventory as stated on
the internal inventory report with the Loan
Collateral Report, frnding that the figure on
the Loan Collateral Report exceeded that on
the internal inventory report by $501'000.
Ka¡rúnski Dep. at 108.

Ttrat afternoor¡ IVfr. Kaminski called Edwin
Stern, a Senior Vice President of Congress,
related that he was unable to reconcile the
inventory as priced, and reported tJlat he had
asked a Dinner Bell employee, Dave Beck, for
a reconciliation. Ntr. Kaminski testified that
he did not state to Iír. Stern that Dinner Bell
had overstated its inventory on the Loan
Collateral Report, but rather, "I told hfun I
had inabilitv to reconcile these numbers and
we both agreed to give it to Dave Beck to have
hirr reconcile it by the tirne we got back or I
got back." Kaminski Dep. at 108-9.

IVtr. Stern states that after speaking with
Ntr. Kaminski, he placed a telephone call to
Richard Mayberry of Citicorp and advised him
of IVfr. Kami¡rski's inability to reconcile the
August month-end reports. Stern Aff. With
Mr. Stern still on the telephone, À[r.
Mayberry placed a telephone call to Stan
Frieze, a "crisis manager" who was then
running Dinner Bell's operations and who was
in Ohio for the closing. Nt¡. Mayberry
instructed IMr. Frieze to follow up on tJre

matter and to provide the reconciliation to
Congress. tr¡lr. Stern states that he "did not
reach any conclusion about the quantity ofthe
inventory on October 1, 1990 because of the
question raised by Kaminski." Stern Rep. Aff.
Íf 1e-23.

I![r. Frieze testified that Nfr. Stern did not
tell him that there were overstatements of
inventory by Dinner Bell on the Loan
Collateral Reports, but only that an auditor
had noticed a discrepancy between the two
reports. He testified that the matter was
refened to the Dinner Bell controller to
resolve the discrepancy. Nowhere in his
deposition does IV[r. Frieze inöcate that prior
to the closing either he or anyone from
Momell corrcluded that Dinner Bell had been
overstating its inventory on the Loan
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Coltateral Reports. Deposition of Stan Frieze
of April 22,199L ("Frieze Dep.") at69'71.

On October 1, 1990, Congress advanced
Di¡ner Bell $528,000, and on October 2, 1990,
the day of the closing, it advanced Dinner Bell
$101,000 based on the Ioan Collateral Reports
sent on those days. On October 3, 1990, the
day after the closing, Mr. Frieze sent a memo
to Di¡rner Bell's owners reporting Dinner
Bell's discovery that for over a ye¿rr its former
chief financial ofticer had been systematically
overstating Dinner Bell's inventory on the
Loan Collateral Reports sent to Congress.
Afüdavit of Jerome Coleman, sworn to on
January L5, L992, Exh. 6. This inforrration
was communicated to Congress and MorretrX

that same day. When Dinner BelI adjustetÌ
the inventory level reported on the Loan
Collateral Reports to account for this
overstatement, the level of financing for which
Dinner Bell was eligible under the Advance
Formula was reduced subsiantially. Dinner
Bell received only about $18,000 from
Congress on the day after the closing.
Congress did not, however, modifu the
Advance Formula, and it continued to advance
funds to Dinner BeIl. For example, on
October 10, 1990, Congress advanced some

$100,000 to Dinner Bell.

Monell paid Dinner Bell $3,900,000 on the
day of the closing. That money was used by
Dinner Bell as follows: $2,500,000 was
delivered to Glenfed; approxirnately $1.1
million was used to pay selected past due
accounts payable and to repay selected other
debts; the balance of approximately *464

$400,000 was to be used by Dinner BeIl as

working capital, but was withdrawn by
Chemical Bank to cover overdrafts on Dinner
Bell's checking account. pt. 3(e) Stmt. f 42.
It is not disputed that Congress \ryas not to
receive, and did not receive, any portion ofthe
Morrell payments at the closing. pI. 3(S)

Stmt. f 41.

Despite this influx of cash, as a resul.t of its
deteriorated frnancia-l condition Dinner Bell
was u¡able to continue to purchase raw
materials needed for production- On October
17, 1990, Dinner BeII declared bankruptcy,
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ceased operations, and stopped performing its
Co-Pack Agreements with Momell.

Before declaring bankruptcy, however,
Dinner BelI had processed its remaining
inventory and delivered finished products to
its former customers for the account of
Morrell. The 34 invoices for these products
totalled $2,706,854.36, and Dinner BelI billed
Monell for this amount. Pursuant to the
revolving credit facility and the Congress/
Morrell Agreement, Dinner Bell assig¡ed the
invoices to Congress. Under the Congress/
Morrell Agreerrrent, payment was due to
Congress from Morrell four days aft'er receipt
of the i¡rvoices.

On October 5, 1990, Morrell Senior Vice
President Mark Littman notified Mr. Stern
that Morrell had verified receipt of
$450,428.38 in products from Di¡rner Bell and
was wire transfering that amount to
Congress. This represented the amount due
from one invoice. During the next several
days, IVIr. Stern spoke to Mr. Littman and
inquired about further pa¡rments due from
Morell. Ilh. Littman responded that Morrell
had not yet veri-fied receipt of add.itional
products. By October 15, 1990, whenCongress
had not received any further payments from
Morrell, and l\ltr. Stern was unable to
ascertai¡r from Morrell when payment of the
balance was forthcoming, Congress served a
demand for payment on Morell. On October
16, 1990, Morrell responded that it was
refusing to pay any of the other invoices.
Congress instituted this action immediately
thereafber. Whether Morell continued to
receive the benefi.t and profrts of deliveries of
Dinner Bell products to Monell customers, but
failed to disclose to Congress its intent not to
pay for those products is not established.

Congress charges that a.fter applying certain
credits, tlrere remains a ba-lance due from
Morrell of $1,876,809.31. Congress now
moves for sum.maÐ¡ judgment against MorreII
with respect to this ctaim. [FN5] Momell
offers no evidence that this balance is
incorrect, but ir¡stead maintains that it has
valid offsets and counterclaims against
Congress.
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FN5. In its second cause of action, Congress

charged that Morrell was required to and failed fo
purchase certain additional inventory valued at over

$400,000. Congress does not move for summary
judgment with respect to this claim.

IV. MORRELL'S DEFENSES
COUNTERCLAII\IS

AND

It its answer, Morrell alleged as affirrnative
defenses and counterclaims: that prior to the
closing, and at least once in September 1990,
Congress conducted an examination of Dinner
Bell's inventory; that Congress learned that
Dirurer Bell's inventory was less than Dinner
Bell had represented to Morrel.l; that
Congress d.id not disclose to Monell that
Dinner Bell had overstated its inventory to
MorreII; that this failure to disclose caused
Morrell to enter into a tra¡saction it would
not have entered into had it known the
inventory was overstated; and that this
failure to disclose cor¡stituted negligence,
fraud, or breach of the inplied covenant of
good faith and fair dealing in the Congress/
Morrell Agreement.

Congress moved for summa4r judgment with
respect to the deferues and counterclaims
asserted in Monell's answer. Morrell's
answering papers on this motion provide no
support for essential elements of the claims
asserted in its answer: that Congress
conducted an exarrrination of Dinner Bell's
inventory, that Congress learned that Dinner
BeII's inventory was less than Dinner Bell had
represented to Monell, and that Din¡er Bell's
inventory was in fact overstated in reports to
Morrell. The Dinner Bell-Morrell transaction
did not involve the purchase of Di¡rner Bell's
inventory by *465 Morrell, and Thomas Davis,
a Morrell Senior Vice President, states that
Morrell was "not particularly interested. in the
lDirurer Bell] inventory levels." Deposition of
Thomas Davis of May 16, 1991("Davis Dep.")
at22.

In its motion papers, however, Morrell sets
forth a different theory from that asserted in
its answer. tFN6l Morrell maintains that
Congress' discovery of the discrepancy in the
priced inventory reported in the August 31,

@
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1990 Loan Collateral Report was material
information in light of arr alleged ora.l
agreement between Congress and Morrell that
Congress' level of frnancing of Dinner Bell
after t,Le closing would be comparable to its
level prior to the closing. Def. Br. at 5-7.
Monell asserts that the continued frnancing of
Di¡ner BeIl by Congress was essential to
enflrre that Dinner Bell could continue its
operations and comply with the terms of the
Dirurer Bell-Morrell Co-Pack Agreements.
tr¡Ir. Davis states that:

FN6. For purposes of this motion, the Court deems

Morrell's answer amended to conform with the

allegations set forth in cormection with this motion.

A crucial element in the success of the co-
pack agreements was Congress' continued
frnancing of Dinner BelI so as to allow
Dinner Bell to have su-fücient working
capital to purchase raw materials for
production and sale.
While Congress did not initially not want to
continue providing such financing to Dinner
Bell, I--and other Monell persorrnel--
informed Congress and Dinner BeIl on
several occasions that Monell would not
conti¡rue to pursue the deal if Congress'
ñnarrcing of Di¡ner BeII did not remai¡r
intact after the closing on October 2, 1990.
Ttrese discussions were between Mark
Littman, Henry Thoman and me, for
Morrell, and Edwin Stern and Robert Miller
for Congress, and Starùey Frieze, for Dinner
BelI.
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Dinner Bell to continue to operate throughout
the duration of the Co-Pack Agreements.
[FN7] Def. B¡r. at 7. Morrell also states that
had it been aware of the inventory
overstatement or discrepancy in the August
31, 1990 Loan Collateral Report, it would not
have gone ahead with the transaction. Davis
&tr. 127¡' Affrdavit of Mark Littrnan, sworn to
on Januar¡r 13, 1992 ("Littman Aff."), f 10.

FN7. This would mean that Congress wâs

effectively guaranteeing the Co-Pack arrangement.

In support of Morrell's claims, Nfr. Davis
asserts that during the October 1, 1990 Stern-
Mayberry-Frieze telephone conference, it was
decided not to disclose the discrepancy in the
August 31, 1990 I¡an Col-lateral Report to
Morrell. Davis Aff., ]n 25-26. Nf¡. Davis was
not present dudng that conversation, and
none of the afüdavits or exhibits submitted
provides any support for his conclusory
statement.

Monell also supplied transcripts of two
telephone conversations which took place on
October 3, 1990, the day after the closing, one
between Mr. Littman and Nfr. Stern, and the
other between i\¡Ir. Littman and IVtr. Leibovitz
of Diruner BelI. Nowhere in those
conversations do nl[r. Stern or Mr. Leibovitz
indicate that Congress had knowledge prior to
the closing that the priced inventory reported
on the Loan Collateral Reports was in fact
overstated by Dinner Bell. As reflected in
those conversations, Congress' concern prior to
the closing appears to have been whether the
possibility that Dinner Bell had overpriced its
product inventory on the Loan Collateral
Reports meant that there were insufficient
secured assets at Dinner Bell for Congress
*466 to enter into t,he extension of credit
reflected inthe Financing Amendment. tFN8l

FN8. The afftdavis also reflect that in August

1990, Congress questioned Dinner Bell's chief
financi¿l offrcer about a product inventory item on

the l¡an Collateral Reports termed "EST. NOT

TAKEN." This item, valued at about $500,000,

represented inventory in transit to Dinner Bell.

When Congress was unable to veriff those

amounts, it told Dinner Bell that inventory in transit

****<'8{<

After intense negotiations on this issue of
continued financing by Congress, Congress
relented and agreed to provide the continued
financing of the type and a,urounts regularly
advanced in order to allow the co-pack
agreement to succeed.

Atrdavit of Thomas Davis, sworn to on
January 13, 1992 ("Davis Aff.") {f 8-11
(emphasis added). Morrell ¿rgues that it
would never have executed the closing
agreements if Congress' financing was not to
be maintained at a level suffi.cient to allow
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was no longer eligible as loan collateral.

Accordingly, the parties agreed to reduce Dirmer

Bell's eligible product inventory ât a rate of
$20,000 per day. By October 2, 1990, the "EST.

NOT TAKEN" iûem had been reduced to $60,000.

Stern Rep. Aff. { 18. With regard to this inventory

adjusÍnent, Mr. Littrnan states, "Congress was

aware of an inventory discrepancy at least as early

as August, 1990." Litt¡nan Aff. { 8. There is,

however, no basis in the record for this assertion.

The 'inventory discrepancy" upon which Morrell

bases its affirmative defenses and counterclaims is

the discrepancy in the August 31, 1990 Loan

Collateral Report, a matter different from and

unrelated to the August inventory adjustrnent.

There is no evidence that information regarding the

August inventory adjustrnent was concealed from

Morrell. Not revealed, however, is the exûent to

which this adjusûnent accounted for the August 31,

1990 discrepancy befween Dinner Bell's internal

inventory report ând its Loan Collateral Report.

Congress denies having entered into any
agreement with Monell, oral or otherwise,
regarding the continued frnancing of Dinner
BelI. Stern Rep. Aff. 1 7. The Congress/
Morell Agreernent, which is a ñrlly
integrated docurnent, tFl'{91 contained no
provision that Congress would continue to
frnance Dinner Bell after the closing at a loan
level comparable to the pre-closing level.
F\¡rtlrermore, it is undisputed that at no time
did Congress breach the terms of the revolving
credit facility or the Finarrcing Amendment
wit,l. Dinner BeIl.

FN9. Paragraph 6 of the Congress/Morrell

Agreement provides: This Agreement sets forth the

entire agreement of the parties hereto with respect

to the subject matter hereof. Neitlrer rhis

Agreement nor any term hereof may be changed,

modified, altered, waived, discharged or terminated

except by written insti'ument executed by the party

to be charged. Stern Aff., Exh. E.

Monell argues that Congress did not
disclose the discrepancy in the August 31,
1990 Loa4 Collateral Report because it was
eager to have Morell enter into the various
arrangements, because "[w]ith Morrell's deep
pocket now involved, Congress could be sure
its loans to Dinner Bell ... would be frrlly
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repaid by Morrell." Def. Mem. at 3. As a
preliminar¡r matter, the Court notes that there
is no evidence to support this position and that
Morrell's premise is illogical. Congress was
an asset-based lender, and tJlus secured by its
liens on Dirurer Bell's accounts receivable and
inventory. There has been no showing that
Congress benefrtted in any way from the
closing of the Dinner Bell-Morrell transactior¡
and Cong¡ess obtained no payments from
Dinner BelI or Morrell at the October 2, 1990
closing.

DISCUSSION

L STANDARD FOR
JUDGMENT

SUMMARY

"Summarry judgment is appropriate when,
after drawing all reasonable inferences in
favor of the party against whom srunmary
judgment is sought, no reasonable trier of fact
could find in favor of the non-moving party."
Horn & Hardart Co. v. Pillsbur¡r Co., 888 F.2d
8, 10 (2d Cir.1989). The substantive law
governing the case tFNlOl will identifi the
facts that are material, and "[olnly disputes of
fact that might affect the outcome of the suit
under governing law will properþ preclude
entry of sì.urrmary judgment ..." Anderson v.
Liberty Lobby, Inc., 477 A.S. 242,248, 106

s.cr. 2505, 2510, 91 L.Ed.2d 202 (1986).

FN10. The parties agree that the substantive issues

in this case are governed by New York law.

The movant for summar¡r judgment "always
bears the initiat responsibility of informing
the district court of the basis for the motion"
and identifying which materials "demonstrate
the absence of a genuine issues of material
fact." Celotex Corp. v. Catrett, 477 U.S. 317,
323, 106 S.Ct. 2548, 2553, 91 L.Ed.2d 265
(1986). Once this showing has been made, the
burden then shi-fts to the non-movant who
"must set forth facts showing that there is a
genuine issue for trial." Anderson, 477 U.S.
at *467 250, 106 S.Ct. at 2511. "Conclusory
allegations will not suffice to create genuile
iszues of material fact. There must be more
than a scintilla of evidence and more than
some metaphysical doubt as to the material
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facts." Delaware & Hudson Ry. v.
Consolidated Rait Corp., 902 F.2d L74,178 (2d

Cir.), cert. denied, 500 U.S. 928, 111 S.Ct.
204L, L14 L.Ed.zd L25 (1990) (citations
omitted).

II. CONGRESS' CLATM FOR $1,876,809.31

In. support of its motion for srunmary
judgment, Congress presents a detailed
accounting of the goods received by Morrell
and its customers and the credits and
adjustments which have been applied, leaving
a balance due of $1,876,809.31. Stern Aff. {{
18-20. Morrell has not presented any
affidavit, deposition or other evidence showing
that the products were not received, that the
balance claimed by Congress has been paid, or
that Congress' accounting is inaccurate'
Rather, in its Statement pursuant to Local
Rule 3(g), counsel for Momell provides bare
denials, unsupported on this motion by any
affidavit or other evidence. Such conclusory
allegations do not create a genuine issue of
fact precluding srunmarl¡ judgment. Delaware
& Hudson Ry., 902 F.2d at 178. Congress'
motion for summary judgrnent must therefore
be granted u¡less Monell has a valid
affirmative defense or counterclaim offsetting
or invalidating Congress' claim.

III. "NO OFFSET" PROVISIONS

Congless argues that Morrell is barred fiom
assertilg any counterclaims or defenses
against Congress because of the "no offset"
provisions in the Congress/IVlorrelì.
Agreement. "No offset" provisions appear in
t*re agreement several times. First, a specific
clause labeled "No Offset " provides, in part:

(a) Except as errpressly permitted hereunder,
Morell agrees that in no event shall Monell
or any person claiming by, through, or under
MorreII, assert agahst Congress, as the
assignee of, or secured party in respect of,
the present and future Accounts of Dinner
BelI arising from sales to Monell or other
sums payable by MoneII to Dinner Bell
r¡nder the Co-Pack Agreements, any offset,
claim, counterclaim or deduction which
Monell may have against Dinner BelI for
any amounts due to Morrell from Dinner
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Bell for any re¿rson, including, but not
lirnited to amounts due Monell pursuant to
the Purchase Agreement or the Co-Pack
Agreements.

Stern Aff., Exh. E, f 2(a) (emphasis ad.ded).

The phrase "without offset, claim,
counterclaim or deduction" occurs several
other times in the agreement without tJre
modifring language "against Di¡ner BelI."
Stern Aff., Exh. E., Í 3(a), 3(c).

[1] Congress argues that the "no offset"
provisions were intended to ba¡ Morrell from
asserting against Congress any and all offsets
whatsoever. By contrast, one of Morrell's
negotiators of the contract mai¡rtains that he
understood all the "no offset" provisions were
intended to bar Monrell only from asserting
against Congress those offsets which Morrell
might have against Dinner Bell. Littman
Atr f 4. Morrell asserts that because its
defenses and counterclaims allege wrongdoing
by Congress itself, not by Dinner Bell, these
claims may be asserted despite the "no-offset"
provisions.

The different interpretations asserted by
Congress and Morrell raise a genuine issue of
fact as to whether Momell is barred by the
"no-offset" provisions from asserting offsets or
counterclaims arising from Congress' acts.
Accordingly, the "no-offset" provisions are not
a ground for disposing of Morrell's defenses
and counterclairns, and the Court will address
those defenses and cor¡nterclaims in turn-

IV. FRAUD

The Court reads Morrell's motion papers to
set forth two theories of fraud different from
the position taken in its answer. The frrst
theory is that Congress' misrepresentation or
failure to disclose its knowledge of the
discrepancy in Dinner Bell's August *468 31,
1990 Loan Collateral Report constituted fraud
in light of the alleged oral agreement by
Congress to continue financing Dinner Bell
after the closing at a loan level comparable to
the pre-closing level. The second theory is
that, notwithstanding the alleged oral
agteement, Congtess' misrepresentation or
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failu¡e to disclose its knowledge of the
discrepancy in the August 31, 1990 Loan
Collateral Report was fraudulent in light of
the written agreements executed at the
closing, and that Monell would not have
entered into the transaction hail it known of
the discrepancy. The two theories are
addressed separately below.

A. Fraud Based on the Oral Agreement

Monell ¿rrgues that Congress'
misrepresentation or omission regarding its
knowledge of the discrepancy in the Loan
Collateral Report was fraudulent when
considered in light of the alleged oral
agreement by Congress to continue frnancing
Di¡ner Bell after the closing at a loan level
comparable to the pre-closing level. Congless
d.enies having made any agreement with
Monell regarding the frnancing of Dirurer
Bell, and argues that because the parol
evidence rule bars proof of the alleged oral
agreement, Monell cannot support its claim of
fraud.

[2] The parol evidence rule bars extrinsic
evidence of a prior or contemporaneow oral
agreement when offered to contradict, varyr,
add to, or subtract from the clear and
unarnbiguous terms of a valid, integrated
writtèn instrument. See, e.g., Hicks v. Bush,
10 N.Y.2d 488,225 N.Y.S.2d 34, 180 N.E.2d
425 (1962); Wallace Steel, Inc. v. Ingersoll-
Rand Co., 739 F.2d It2, LLí (2d Cin.1984).
The Cong¡essltfonell Agreement is a valid,
integrated, written agreement, and falls
within the ambit of the rule. Mor:rell argues'
however, that the parol evidence rule does not
bar proof of the oral agreement because (1)

eviderrce of the oral agreement is offered in
connection with a claim of fraud, and (2) the
written agreements between the parties are
not contradicted by the alleged oral
agreement.

t3lt4l New York law recognizes a limited
exception to the parol evidence rul.e in actions
to "rescind a contract on the ground of fraud."
Sabo v. Detman, 3 N.Y.zd !55, L64 N.Y.S.2d
714,717, r43 N.E.2d 906,908 (1957)
(emphasis in original). Parol evidence wifl
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only be admitted to show fraud where it
indicates "the intention ofthe parties that the
entire contract was to be a nullity ..." Bersani
v. Genera.l Accident Fire & Life Assur. Corp.,
36 N.Y.2d 457,369 N.Y.S.2d 108, 112, 330
N.E.2d 68, 71 (1975). Here, where the parol
evidence is offered to modify a firlly integrated
agteement, one which states explicitly that it
can be modified only in writing, that evidence
will not be perrritted. See Hong Kong
Deposit and Guaranty Co., Ltd. v. Hibdon, 611
F.Supp. 224, 229 (S.D.N.Y.1985) (in fraud
clai¡rr where parol evidence would not destroy
the contract, but only modiS certain
provisions, no exceptionto parol evidence rule
applies). If Morrell were permitted to offer
evidence of the oral agleement, the parol
evidence rule would be rendered void. Any
defendant in a claim for breach of contract
could avoid srunmaly judgment merely by
alteging fraud in connection with an oral
agreement.

t5l Morrell also claims that the parol
evidence rule does not apply because the oral
agreement does not contradict the terms of the
written agreements between the parties. As
alleged by Morrell, the oral agreement was an
absolute promise by Congress to continue
frnancing Dinner BeIl a-fter the closing at a
loan level comparable to the pre-closing level.
Thus, the oral agreement required Congress to
provide Dinner BelI with a certain level of
financing inrespective of Dinner BeII's
collateral position and regardless of its loan
etieibiliff under the Advance Formula. That
agreement is plairùy inconsistent with the
requirement that funds be advanced pursuant
to the Advance Formula, a requirement
embodied in the Congress-Dinner BeII
revolving credit facility and the Financing
Amendment, which are referenced in the
Congressllvlorrell Agreement. Stern Aff.,
Exh. E. Furthermore, an agreement by
Congress to make loans regardless of Dirurer
Bell's available collateral would contravene
*469 ordinary and prudent business practice
and would effectively make Congress a
guarantor of Dinner Bell's perforrnance under
the Co-Pack Agreements. No reasonable trier
offact could accept that Congress entered into
such an agreement, or that Morrell would not
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have required such an agreement to be in
writing.

Accordingly, the parol evidence rule bars
proof of the alleged oral agreement, and
Morrell's claim of fraud in connection with
that oral agreement must fail.

B. Fraud Based on the Closing Agreements

Monell's second theory of fraud appears to
be that notwithstanding any oral agteement,
Congress' failure to disclose the inventory
report discrepancy was fraud in light of the
written agreements executed at the closing.
The essence of this theory, which is gleaned

from Monell's motion Papers and the
afüdavits of Ntr. Davis and Nfr. Littman, is
that if the fou¡ closing agreements are read
together as a single integrated transaction,
then Monell relied on Congress's agreement
in the Financing Amendment to contirrue to
make financing available to Dinner Bell until
Novernbêr 30, 1990 (subject to the s¿une

gerreral terms and conditions which existed
prior to the closing). Thus, after the closing,
Dinner Bell's eligibility for frnancing would be

determined by reference to the Advance
Forrrula, which in turn depended in part on
the level ofthe priced inventory as reported in
the Loan Collateral Reports. The possibility
that the priced irrventory in the Loan
Collateral Reports was overstated meant the
possibility of a reduced level of frnancing to
Di¡ner Bell and reduced cash flow. Di¡rner
Bell had long been in frnancia-l ditriculty, and
reduced cash flow would impact on its ability
to obtain supplies from creditors, to continue
production, and to comply with its obligations
to Monell under the Co-Pack Agreements.
Success of the Co-Pack Agreements was an
element of the transaction which was
important to Monell. lhus, Morrell argues
that Congress's knowledge of a discrepancy in
the inventory reported on the August 31, 1990

Loan Collateral Report was material
information which would have effected its
decision to enter into the transaction Moruell
charges t,Lat Congress's misstatement of or
failu¡e to disclose that information constitutes
actionable fraud.
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Fraud by affrrmative misrepresentation, or
actual fraud, and fraud by omissiorq or
fraudulent concealment, are different causes

of action and demand different elements of
proof under New York law. Accordingly,
Mo¡rell's actual fraud claim and its fraudulent
concealment claim are addressed separately.

1. Actuat Fraud

[6] The elements of actual fraud under New
York law are a false representation, scienter,
materiality, expectation of reliance, justifrable
reliance, and damage. Morse Diesel, Inc. v.
Fidelity and Deposit Co. of Maryland, ?15
F.Supp. 578, 585 (S.D.N.Y.1989). Accord
Cumberland Oil Corp. v. Thropp, 791 F.2d
1037, L044 (2d Cir.), cert. denied 479 U.S. 950,
107 S.Ct. 436, 93 L.Ed.zd 385 (1986). The
failure of any single element will void the
claim. Conan Properties, Inc. v. Mattel, Inc.,
7LZ F.Supp. 353, 366-67 (S.D.N.Y.1989).
Assuming arguendo that Congress made an
affrrmative representation to Morrell and that
Morrell was damaged thereby, the other
eLements of actual fraud must be explored.

a. Scienter

Fraud requires proof of "scienter," which
means "knowledge of the falsity of a
representation or knowing that one does not
have a basis for asserting the truth of a
representation with the intention that another
party rely on the representatiorL" In re Lilco
Secur. Litigation, 625 F.Supp. 1500, 1504
(E.D.N.Y.1986). None of the witnesses from
Dinner Bell, Morrell, or Congress grve

testimony showing that Congress had actual
knowledge prior to the closing that Dinner
Bell had overstated or overvalued its
inventory on the Loan Collateral Reports.
While Moruell charges that Congress did have
actual knowledge, it has failed to adduce any
di¡ect or ci¡cumstantial evidence tending to
support such a +47O conclusion
Nevertheless, the Court is reluctant to dismiss
Mon'ell's claim based on an issue which
depends largely on the credibility of Congtess'
witnesses since the iszue relates to the state-
of- mind of those witnesses. Accordingly,
Monell barely raises an issue of fact
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regarding scienter, and Morrell's fraud claim
will not be dismissed on this basis.

b. Materiality

t?l The basic test of materiality is whether
"a reasonable man would attach importance

[to the fact misrepresented] in determining his
choice of action in the transaction in
question" List v. Fashion Park, Inc., 340 F.zd
457, 462 (2d Cin.), cert. denied 382 U.S. 811'
86 S.Ct. 23, l5 L.Ed.2d 60 (1965). MorreII
asserts that it would not have entered into the
transaction had it known of the discrepancy in
the August 31, 1990 Loan Collateral Report.

Congress maintains that it had no reason to
believe that its discovery of a possible

discrepancy in the priced inventory reported
on the August 31, 1990 Loan Collateral
Report was material i¡formation to Morell.
The closing did not irrvolve the purchase by
Morell of Dirurer Bell's inventory, and Nfr.
Davis admits that Morrell was "not
particularly interested in the inventory
levels." Davis Dep. at 22. On October l,
1990, the day I\ír. Kaminski raised the
discrepancy, that discrepancy was believed to
be an August discrepancy of $501,000.
ù¡ring August and September 1990, Dinner
BeIl and Congress had been writing down
inventory of approximately the same amount,
apparently without any impact on Dinner
Beì!'s conti¡rued viability. tFNlll
Furthermore, at that time Dinner BeIl had
accounts receivable of some $4.5 million to $5
¡nillion and inventory reported at over $3
million- Deposition of Edwin Stern of August
8, 1991 at 37. Ttrus, it seems unlikely that
any rational trier of fact could find that the
discovery of a possible discrepancy of$501,000
in priced inventory as reported on a month-old
Loan Collateral Report was material
information to Monell on the day prior to the
closing. Nevertheless, whether such a
discrepancy was material to Morrell should be
determined by a jury after hearing all of the
evidence.

FNll. See note 8, supra.
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The transaction at issue here involved the
sale of certain assets by Dinner BelI to
Morrell. Congress participated in the
transaction in two limited ways. First, in the
Congress/lVIorrell Agreement, Congress
released its liens on certain assets which were
being conveyed by Di¡ner BeIl to Monell
pursuant to the Asset Acquisition Agreement.
Second, in the Financing Amendment,
Congtess agreed with Dinner Bell to extend
its asset based financing until November 30,
1990. In light of the role that Congress
played, the contention that Congress expected
Monell to rely on it to advise Morell about
any possible problems with Dinner Bell's
inventory level is untenable. If Morrell had
wanted affrrmative representations regarding
Dinner Bell's inventory level, which
apparently it did not, the only reasonable
approach would have been for Morrell rely on
Dinner Bell to provide such representations.
No such representations were required of
Dinner BeIl in the closing agreements. Nor is
there anything in those agreements indicatirg
Congress had reason to believe that Morrell
was relying on it to provide that i¡formation.

The issue of expectation of reliance
highlights the implausibility of Momell's
fraud claim. Nevertheless, the Court is
reluctant to dismiss Morrell's fraud claim on
this failure ofproof.

d. Justifiable Reliance

[8] Because Mor:rell had unrestricted access

to the same sor¡rces of information about
Dinner Bell as Congress, Morrell's clain of
justifiable reliance on the alleged
misrepresentations made by Congress does not
stand.

The principle that access bars claims. of
justifrable reliance on misrepresentations is
well established and has been recognized by
numerous courts. For example, in Shappirio
v. Goldberg, 192 U.S. 232, 24L-42. 24 S.Ct.
259, 26L,48 L.Ed. 419 (1904), the Supreme
Court stated:

*471 When the means of knowledge are
open and at hand, or furnished to the
purchaser or his agent, and no effort is madec. Expectation of Reliance
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to prevent the party from using them, and
especially where the purchaser undertakes
examination for himself, he wiII not be
heard to say that he has been deceived to his
injury by the misrepresentations of the
vendor.

Similarly, in Danann Realty Corp. v. Harris,
5 N.Y.2d 317, L84 N.Y.S.2d 599, 603, 157

N.E.2d 59?, 600 (1959), New York's highest
court ruled:

If the facts represented are not matters
peculiarly u¡ithin the party's knowledge, and
tlre other party has the means available to
him of knowing, by the exercise of ordinary
intelligence, the truth, or the real quality of
the subject of the representation, he must
make use of those mealts, or he will not be
heard to complain that he was induced to
enter into the transaction bY

misrepresentations.

Irr Grumman A-llied Indus., Inc' v. Rohr
úndus. Inc., 748 F.2d 729 (2d Ctu.1984), the
plaintiff purchased the assets of the
defendant's zubsidiary, including two hand-
built prototypes of a bus which later went into
production- Problems later developed in
production models of the bus, forcing a recall.
Upon discovery that the same problems were
revealed in prototype testing prior to tJre sale,
ptaintiff sued for fraud. The Second Circuit
rejected the fraud claim for lack of justifrable
reliance, emphasizing the plaintiffs
sophistication and its u¡¡estricted access to
tlre misrepresented information:

We believe Grumman's claim of justifiable
reliar¡ce was properþ rejected by the district
court in light of the undisputed evidence
demonsLrating that Gnrmman enjoyed
u¡fettered access to Flxible's plants,
personnel and documents, and that it
possessed the legal, technical and business
expertise necessarT/ to make effective use of
that access.
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particularly disi¡rclined to entertain claims
of justifiable reliance. tFNlzl

FNl2. In the written contract in Grumman, the

plaintiff "made specific discl¿imers of reliance on

[the defendant's] representations concerning the

testing of the þrototypel." 748 F.zd at 734.

Here, however, Congress was not the seller of the

assets conveyed in the transaction or of the products

sold pursuant to the Co-Pack Agreements. In the

two contracts it signed, Congress made no

representâtions concerning inventory or level of
firnncing. Morrell did not require Congress to

veriff in part or in whole Dinner Bell's financials or
inventories which were made part of the Asset

Acquisition Agreement. Accordingly, no

disclaimer of reliance by Morrell was called for.

Grumrran,748F-zdat737

Similarly, in Marine Midland Bank v. Palm
Beach Moorings, Inc., 61 A.D.2d 927, 403
N.Y.S.2d 15, L7 (l-st Dep't 1978), in granting a
motion for summar5r judgment, the cor¡rt
rejected a claim ofjustifiable reliance on the
grounds that the defendant rhad the
opportunity to exami¡e the co4lorate records
before assuming the obligations reflected in
the agreement of purchase." In such a
situation, the court relied on the principle of
Dannan Realty and rejected a claim or fraud
based on misrepresentation. See also
Frigitemp Corp. v. Financial Dynamics Fund,
Inc., 52 4 F .2d 27 5, 2BZ (2d Cir. 1975) (rejecting
claim ofjustifiable reliance on the ground that
"if the plaintiff has been furnished with the
mean6 of knowledge and he is not prevented
from using them he cannot say that he has
been deceived by the misrepresentatior¡s of the
other parþ"); Aaron Ferer & Sons, Ltd. v.
Chase Manhattan Bank, N.4., 731 F,2d Il2,
123 (2d Cir.1984) (rejecting claim of justifiable
reliance because "a-ll of the information that
plaintiffs now claim was concealed from them
was either a matter of public record, r¡/as not
pursued by plaintiffs, or was disclosed, at least
in part," by defendant).

Monell had u¡restricted access to Dinner
Bell's plants, persorurel, and documents. An
acquisition team of Morrell representatives
arrived at Dinner Bell on August 1, 1990 to

*{<:ß{<**

Where sophisticated businessrnen engaged
il m4jor transactions enjoy access to critical
information but fail to take advantage of
that access, New York courts are
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begin a pre-acquisition *4?2 review. Davis.
Dep. at L4 Frteze Dep. at 37. Monell does
not deny that:

The acquisition team was given unlirnited
access to the Dinner Bell facilities as well as

its books and records. Those records
included financial reports consisting of
income statements, balance sheets, working
capital statements, accounts payable
records, etc., as well as agreements between
Di¡ner Bell and Congress and the loan
collateral reports.

Page t54

2. Fraudulent Concealment

[9] The elements of fraudulent concealment
under New York law are a relatioruhip
between contracting parties that creates a
duty to disclose, knowledge of ¡naterial facts
by a party bound to make zuch disclosures,
nondisclosure, scienter, reliance, and damage.
Leasing Service Corp. v. Broetje, 545 F.Supp.
362 (S.D.N.Y.1982). Because Monell cannot
show that Congress had a duty to disclose the
discrepancy in the August 31, 1990 Loan
Collateral Report, its fraudulent corrcealment
claim must be rejected as a matter of law.
Chiarella v. United States, 445 U.S. 222,235,
100 s.ct. 1108, 1118, 63 L.Ed.2d 348 (1980)
("when an allegation of fraud is based upon
nondisclosure, there can be no fraud absent a
duty to speak").

[10] Under New York law, a duty to disclose
material facts arises (1) where there is a
frduciary relationship between the parties, or
(2) where one party possesses superior
knowledge, not readily available to the other,
and knows that tlre other party is acting on
the basis of mistaken knowledge. Aaron Ferer
& Sons, ?31 F.2d at L23. Morrell does not
argue that there was a fiduciary relationship
between it and Momell, but instead relies on
the second theory, often termed the "special
facts" doctrine. See Chiarella, 445 U.S. at
248, 100 S.Ct. at 1124.

In Benefrcial Commercial Corp. v. Murray
Glick Datsun, Inc., 601 F.Supp. 770, 773
(S.D.N.Y.1985), the court explained tlre special
facts doctrine, noting:

the growing trend to impose a duty to
disclose in many circumstances where
silence used to suffrce; Steps have been
taken toward application of the "s¡lecial
facts" doctrine in a broader array ofcontexts
where one party's zuperior knowledge of
essential facts renders a transaction without
disclosu¡e inherently uxfair.

Id. (citing Chiarella, 445 U.S. at 248, L00
S.Ct. at 1124). Morrell relies on Gaines
Service læasing Corp. v. Carmel Plastic Cotp.,
105 Misc.2d 694, 432 N.Y.S.2d 760 (Civ.Ct.,
Kings Cty.1980), atrd 113 Misc.2d 752, 453

******

Dinner Bell representatives supplied the
Morrell acquisition team with copies of any
and all Dinner BelI books and records that
Morrell requested.

Pl. 3(c) Stmt. f{ 25-26.

The undisputed evidence also shows that
Morrell is a sophisticated entity which
possessed the ability and expertise to make
effective use of that âccess. Morrell is a large
corporation with annuaL sales of
approximately $1.8 bi-llion- Its parent
corporation, Chiquita Brands International,
has annual sales in excess of $4 billion Pt.
3(S) Stmt. { 3. The Monell acquisition team
consisted of between 10 and 20 people, was
headed by nlfu. Davis, then the Di¡ector of
Operations Support for Morrell, and included
"frnancial people, operations people, and
salespeople." Davis Dep. at 14; Frieze Dep. at
37. Morrell also had two separate teams
observing Dirurer Bell's year-end inventory.
Pl. 3(e) Stmt. 35-36.

Thus, Morrell had access to the allegedly
misrepresented infor¡ration and the ability to
utilize tJrat access. There is no evidence
suggesting that Congress participated in the
overstatements of inventory by Dinner Bell's
forrner chief frnancial officer, or that Congress
in any way interfered with Morrell's ability to
discover that i¡formation In such a
situation, Morrell cannot show justifiable
reliance, and it's actual fraud claim is
defrcient.
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N.Y.S.2d 391 (App.Term.1981). There,
mistaken-ly believing that payrnent in fi¡lÌ had
been received, the plaintiffs employees
delivered a van to the defendant. The
defendant accepted delivery of tJle van but
refused to pay the balance due. Relying on
the special facts doctrine, the +473 couri held
that tJle defendant had breached its duty of
disclosure:

The equal availability to both sides of the
facts as to payment in the present case does
not excuse defendant's silence. For
defendants had to know plaintiff was relying
on a basic misconception- Nor could
plaintiffs enor be seen by defendants as a
matter of judgment or opinion. The only
intention consistent with defendant's action
was the fraudulent one which the jury found.
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discrepancy in the August 31, 1990 Loan
Collateral Report.

FNl3. The Court c¿n find no factual basis for the

assertion that Congress conducted an inventory

audit of Dinner Bell. The evidence shows only

that a Congress representative, âs well âs two teams

of Morrell representatives, observed Dinner Bell's
year-end inventory.

[11] Three specific elements must be shown
to invoke the special facts doctrine: (1) one
party must have superior knowledge, (2) that
knowledge ¡nust not be reaöly available to
the other party, and (3) the party with the
knowledge must know that the other party is
acting on the basis of mistaken knowledge.
AaronFerer & Sons, 731 F.2d at L23. Failu¡e
of any single element bars application of the
doctrine.

In Grummar¡ for example, because the
plaintiff had access to the alleged omitted
information, the court rejected plaintiffs
claimofaduty ofdisclosure. The court noted,
'In light of the unrestricted access to Flxible's
facilities, persorurel and records, as well as
Grumman's arsenal of legal and technical
talent, we find the claim that Rohr possessed

zuperior knowledge (that was not readily
available to Grumman) to be without merit."
748F..2d at 739.

In Frigitemp, a corporation and certain of its
shareholders alleged fraud against purchasers
of stock based on the purchasers' alleged
failure to disclose the amount of stock they
held and their intent to purchase most of the
stock issued in a certain offering. The court
found that the purchasers did not have a duty
to disclose information regarding their
holdings because that hformation was
available in the corporation's records. That
availability entitled the purchasers to assume
that the plaintiffs were not acting on the basis
of mistaken knowledge. Without notice that
the plaintiffs were actilg on a mistaken belief,
there was no duty of disclosure under the
special facts doctrine. 524 F.2d at' 282-83.

InAaronFerer & Sons, the court rejected an
argument that there was a duty of d.isclosure

*{.*i<**

It is no longer acceptable, if ever it was, to
conclude in knowing silence, a transaction
da:rragfu¡g to a party who is mistaken about
its basic factual assumptions when, like the
present plaintitr, he "would reasonably
expect a disclosure."

432 N.Y.S.2d at 762-63 (citations omitted).
Morrell argues that like the defendant in
Gaines, Congress concluded the transaction
with Morrell in "knowing õilence," whjle
Monell was mistaken about a "basic factual
assumption" which it reasonably expected
Congress would disclose.

Morrell also relies on Heineman v. S. & S.
Machinery Cotp., 750 F.Supp. Lt.79
(8.D.N.Y.1990), where the court accepted the
rationale of Gaines, holding tJlat defendants
had a duty to disclose information regarding
the frnancial stability of a company which was
acquiring an801o share of plaintiffs comp¿ury
and assuming 80Vo of its outstanding debt.
Si-urilarly, Monell claims that because
Congress knew that Morrell would rely upon
Congress' inventory audit of Dinner Bell,
tFNl3l as well as Congress' detailed
examination of Dirurer Bell's collateral
through the duration of the revolving credit
facility, Congress had a duty to disclose its
representative's inability to reconcile the
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based on superior knowledge "because all of
the information that plaintiffs now clai¡n was
concealed from them was either a matter of
public record, was not pursued by plaintiffs, or
was disclosed, at least inpart, by ldefendant]."
See also United States Steel & Carnegie
Pension Fund, Inc. v. Orensteil, 557 F.2d 343,
345 (2d Cir.1977) (sustaining dismissal of
securities fraud claims where plaintiff was in
a position to discover the allegedly witlheld
*474 information; customer contracts and
regularly prepared account control documents
were available for inspection and plaintiff
simply failed to review them).

[12] As in Grumman, Frigitemp, Aaron
Ferer & Sons, and Orenstein" Morell cannot
make out aÌl of the required elements of the
special facts doctrine. As noted above,
Morell had u¡restricted access to all Dinner
Bell books and records, facilities, and
personnel. Where Morrell had such access
and the me¿urs to utilize that access, but failed
to exercise diligence to discover the allegedly
omitted information, Congress had no duty of
disclosure, and Mor:rell cannot claim
fr audulent concealment.

V. NEGLIGENT MISREPRESENTATION

[13] Based on the same facts set forth in
connection with its fraud claim, Morrell
charges Congless with negligent
misrepresentation. New York courts do not
recognize a câuse of action for negligent
misrepresentation in the absence of a special
relationship of trust or confidence between the
parties. Accusystems, Inc. v. Honeywell
Infonrration Systems, Inc., 580 F.Supp. 474
(S.D.N.Y.1984). Accord American Protein
Corp. v. AB Volvo, 844 F.2d 56, 63-64 (2d

Cir.), cert. denied 488 U.S. 852, 109 S.Ct. 136,
102 L.Ed.2d 109 (1988). Morrell argues that
a qlecial relationship existed between Monell
and Congtess because Monell relied on
Congress's promises in the oral agreement and
in the Financing Amendment to continue the
frnancing of Dinner BelI. Proof of a special
relationship as embodied in the oral
agreement between Congress and Morrell is
balred by the parol evidence rule. The
Financing Amendment between Congress and
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Dinner Bell is a.lso insuffrcient to constitute a
"special relationship" between Congress and
Momell.

t14lt15l Courts generally find that an
ordinary contractual relationship alone is
insufÊcient to constitute a special
relationship. See Accusystems, supra. The
special relationship i¡nplying a closer degree
oftrust, confrdence, or reliance, is generally a
previous or continuing relationship between
the parties. See Rosen v. Spaniermart, 7LL
F.Supp. 749, 758 (S.D.N.Y.1989). The
relationship allegedly contemplated in the
Financing Amendment was between Congress
and Dinner Bell as borrower and lender, with
Morrell, at most, as a third-party beneficiary.
Banking relationships (i.e. that between
Dirurer Bell and Congress) are generally not
viewed by courts as special relationships
grving rise to a heightened duty ofcare. See
Aaron Ferer & Sons, 731 F.2d at 122 (under
New York law the usual relationship of a
bank and customer is not a fiduciary
relationship, but one simply of debtor arrd
creditor); In re W.T. Grant Co., 699 F.2d 599,
609 (2d Cir.), cert. denied 464 U.S. 822, L04
S.Ct. 89, 78 L.Ed.2d 97 (1983) (relationship of
debtor and creditor did not lead to a duty of
disclosure); Banco Espanol de Credito v.
Security Pacifrc Nat'l Bank, 763 F.Supp. 36,
45 (S.D.N.Y.1991) (no fiduciary relationship in
arms-length loan participation transactions
between large financial institutions urùess
created in the participation agreement).

Furthermore, where a future relationship
between the parties is the basis of a special
relationship, the duration of that relationship
must generally be long term. Coolite Corp. v.
American Cyanamid Co., 52 A.D.2d 486, 384
N.Y.S.2d 808 (1st Dep't 1976) (long-term
distributorship agreement); and Mathis v.
Yondata Cotp., 125 Misc.2d 383, 480 N.Y.S.2d
173 (Sup.Ct., N.Y.Cty. 1984) (Iong-terrr service
contract). The Financing Amendment would
have been effective for only 60 days, too short
a period to constitute a long-term relationship.

In support of its clairn, Monell relies
primarily on Banker's Ttust Co., Co. v.
Steenburn, 95 Misc.2d 967, 409 N.Y.S.2d 51
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(Sup.Ct.Chatauqua Cty.1978), atrd 70 A.D.2d
786, 418 N.Y.S.2d 723 (4th Dep't 1979);
White v. Guarante, 43 N.Y.2d 356, 40L
N.Y.S.2d 474,372 N.E.2d 315 (1977); Coolite
Corp., supra; and Mathis, supra. In each of
these cases, the court found a special
relationship sufñ.cient to support a claim of
negligent misrepresentation- An
examination of these cases highlights the +475

weakness of Monell's claim. See Sanitoy,
Inc. v. Shapiro, 705 F.Supp. L52, 155
(s.D.N.Y.1989).

In Ba¡ker's T?ust, the court found a special
relationship betwe'en a bank and a bo¡rower
where there was ¿rn agreement to lend funds
confirrred by the bank's executive vice-
president. After the borrowers formed a
cor¡roration and i¡rcurred substantial personal
indebtedness in reliance on the bank's
promise, the ba¡k refused to make the agreed
upon loans. The court concluded there was a
special relationship, in part because the bank
officer had actively solicited the borrower's
business, and the borrower had sought the
bar¡k officer's "advice and assistance." 409
N.Y.S.2d at 67. Here, by contrast, there is no
suggestion that Congress had any role in
inùucing Monell to purchase Dinner Bell's
assets or that Morell sought out or relied
uponCongress' advice orcounsel. Rather, the
evidence reveals two sophisticated parties
bargaining at arms-length for individual
protection

In White, the court found a special
relationship between a limited partner of a
partnership and tJle partnership's accountiag
firm. The ruli¡¡g was based largely on the
court's finding that the accountants owed a
duty ofcare to third-party beneficiaries ofthe
service contract to audit the partnership. 372
N.Y.S.2d at 320. The issue before the White
court, therefore, was whether to extend a
recognized frduciary duty to include limited
partners. Here, by contrast, there is no
allegation that Congress owed a frduciary duty
to Dinner Bell which could be extended to
apply to Morrell. In fact, the evidence
supports the conclusion that because Congress
and Dirurer BeIl were parties to an arms-
length transaction, there was no fiduciary
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relationship. See Compania Sud-Americana
de Vapores, S.A. v. IBJ Schroder Bank &
Trust Co., 785 F.Supp. 4LL, 426
(s.D.N.Y.1992).

In Coolite, the court found a special
relationship between a distributor and a
distributee because t,I.e defendant had
required the plaintiffs to form a nertr company
before agreeing to enter a lolg term
distributorship agreement. The court found
that the plainti-ffs investment of $500,000
attested that the parties relationship was
"intrinsically a more intimate relationship
association, at least i¡r terrrs of reliance and
trustworthiness, than that of the commonly
encountered buyer and seller." 384 N.Y.S.2d
at 811. By contrast, the alleged agreement
here did not require any additional effort or
investment by Monell which would indicate
that Congress' relationship \ryas "more
intimate" than the ordinar¡r contractual
relationship.

Mathis can a.lso be distinguished. There,
the defendants had agreed to supply the
plaintiffs with data processing services. A
year later, defendants attempted to induce the
plaintiffs not to cancel the contract by
promising to sell them computer equipment
and to develop sofbware necessarT/ for the
plaintiffs' business. The court held that the
promises, representations, and waranties
related to this long-ter:rr service contract
created a special relatioruhip between the
parties. 480 N.Y.S.2d at 178. Here, Morrell
does not even allege the existence of a long-
term relationship accompanied by detailed
wa¡ranties and representations from
Congress.

Accordingly, because there is no evidence
that the Congress-Monell relationship was a
special relationship with a closer degree of
trust and confrdence than the ordinary
contractua-l relatioruhip, Morrell's claim of
negligent misrepresentation is denied as a
matter of law.

VI. VIOLATION OF IMPLTED COVENANT
OF C.OOD FAITH AND FAIR DEALING
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t16l In Cross & Cross Properties, Ltd. v.
Everett Allied Co., 886 F.zd 497, 502 (2d
Ctu.1989), the Second Circuit stated:

Cou¡ts applying New York law repeatedly
have recogrrized the duty of good faith and
fair dealing, the "implied obligation to
exercise good faith not to frustrate [a]
contract into which lone has] entered."
Since the duty of good faith and fair dealing
is implied in every contract, contracting
parties' fields of discretion under a contract
are bounded by the parties' *476 mutual
obligation to act in good faith. The
boundaries set by the duty ofgood faith are
generally defined by the parties' intent and
reasonable expectations in entering the
contract (citations omitted).

Morrell arglles that it was improper for
Congress to enter into the Congress/lVIorrell
Agreement having conveyed to Morrell the
understanding "both in ilunerous
conversations and in ex¡plicit written
agreements" that Congress would continue to
extend frnancing to Dinner Bell, whjle
Congress knew that it would drastically
reduce that financing the day after the
closing. Def. Br. at 21. Morrell asserts that
such behavior deprived it of the benefi.ts of the
transaction and constituted a breach of the
implied covenant of good faith and fair dealing
in the Congress/IVlonell Agreement.

To the extent that MoneII's claim relies on
promises made by Congress in the alleged oral
agreement, proof of that claim is barred by the
parol evidence rule. To the extent that
Morrell's claim relies on promises made by
Congress in the Financing Amendment, it is
equally deficient. In Metropolitan Life Ins.
Co. v. RJR Nabisco, Inc., 716 F.Supp. 1504
(S.D.N.Y.1989), the court refusecl to apply the
implied covenant of good faith in an indenture
to create additional benefrts which were not
bargained for the e)q)ress agreement between
the parties. Ttre courtheld:

rvVhiLe the Court stands ready to employ an
implied covenant of good faith to ensure that
such bargained for rights are performed and
upheld, it will not, however, permit an
implied covenant to shoehorn into an
indenture addition¿l terms plaintiffs now
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wish had been included.

716 F.Supp. at 1519. Likewise, here
Morell attempts to transform the implied
covenant in the CongressllVlorrell Agreement
into an additional promise by Congress to
continue to make loans to Dinner Bell
i-rrespective of Dinner Bell's collateral
position. That simply was not a term
bargained for in the written agreement
between the parties. All Congress agreed to
do in the Financing Amendment was to
continue to make funds available to Dinner
Bell pursuant to the Advance Forrnula.
Ttrere is no allegation that Congress breached
that agreement. Accordingly, Morrell's clairn
must be rejected as a matter of law.

CONCLUSION

Because no reasonable trier offact could find
in favor of Morrell with regard to its defenses
and counterclaims, Congress' 'motion for
sunmarJ¡ judgment on its claim for
$1,876,809.31 is granted.

rT ß SO ORDERED.

790 F.Supp. 459

END OF DOCI]MENT
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United States District Court,
S.D. New York.

CONSOLIDATED EDISON, INC., Plaintitri
C ounterclaim Defendant

v.
NORTHEAST IJTILITIES, Defendant/

Counterclaim Plaintiff.

No. 01 CN.1893(JGK).

March 21,2003.

Parties fited cross-motions for partial
summary judgment in suit arising out of the
failed multi-billion dollar merger between
New York and Massachusetts utilities. The
Dishrict Court, Koeltl, J., held that: (1) specifrc
disclairner in parties' confidentiality
agreement combined with the merger clause
in their merger agreement precluded any
claim of reasonable reliance on the extra-
contractual representations made by
Massachusetts utility's representatives, and
therefore New York utility could not establish
a valid claim u¡ller New York law for
fraudulent inducement or negligent
misrepresentation; (2) suÍrmary judgment was
precluded in favor of either party on claims
arising from alleged failure to perform
condition precedent under merger agreement;
(3) summary judgment in favor of New York
utility was precluded on Massachusetts
utility's counterclaim alleging material
breach of merger agreement; and (4)

Massachusetts utility had stanrting to recover
its shareholders' Iost premium.

Plaintiffs motion denied; defendant's
motion g¡anted in part and denied in part.

West Headnotes

[]"lFraud 3
184k3
To state a clain for fraud under New York
law, a. plaintiff must demonstrate (1) ã
representation of material fact; (2) falsity; (3)

scienter; (4) reasonable reliarrce; and (5)

injurv.

Fage 160

184k20
To plead fraudulent inducement under New
York law, contracting party must allege that
it reasonably relied on false representations
made by defendant.

[3] Fraud 36
184k36
Specifrc disclaimer in parties' confrdentiality
agteement, combined with the merger clause
in thei¡ merger agreement, precìuded any
claim of reasonable reliance on the extra-
contractual representations made by
Massachusetts utility's representatives, and
therefore New York utility could not establish
a valid claim under New York law for
fraudulent inducement or negligent
misrepresentation; alleged oral
representations made during due diligence
were disclai¡ned by the confidentiality and
merger agreements, and merger agreement
went on to provide that the merger agreernent
and the confrdentiality agreement were the
entire agreement between the pariies and
zuperseded all prior understandings, both
written and oral.

[4] Fraud 36
184k36
Under New York law, where a party
speci-fically disclaims reliance upon a
particular representation in a contract, that
party carurot, in a subsequent action for
coÍunon law fraud, claim it was fraudulently
induced to enter into the contract by the very
representation it has disclai¡ned reliance
upon.

[5]Fraud 36
184k36
Under New York law, a general merger clause
does not preclude a claim for fraudulent
inducement.

[6] Fraud 13(3)
184k13(3)
Elements of a clairn for negligent
misrepresentation under New York law are
that (1) the defendant had a dufy, as a result
of a special relationship, to grve correct
informationi (2) the defendant made a false
representation that he or she shou,Id have[2] Fraud 20
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known was incorrect; (3) the i¡formation
supplied in the representation was known by
the defendant to be desired by the plaintifffor
a serious pu4)ose; (4) the plaintiff intended to
rely and act upon it; and (5) the plaintiff
reasonably relied on it to his or her detrirnent.

[7] Fraud 20
184k20
To prove negligent misrepresentation under
New York law the plaintiff must prove
reasonable reliance on the alleged
misepresentation.

[8] Fraud 13(3)
184k13(3)
Under New York law, a claim for negligent
misrepresentation is not actionable without a
special relationship oftrust or confrdence.

[9] Federal Civil Procedure 25Og
1704k2509
Genuine issue of material fact existed as to
whether violation of merger agreement did or
did not occur, precluding zummary judgment
i¡r favor of either parby on claims arising from
alleged failure to perform condition precedent
under utilities' merger agreement; subsidiary
fact questions existed as to whether there was
a failure to follow past practice, and whether
t,Lat excused New York utility from
per4ormance.

[10] Federal Civil Procedure 2492
t704k2492
Where contract language used is susceptible to
differing interpretations, each of which may
be said to be as reasonable as another, then
the interpretation of the contract becomes a
question of fact and carurot be resolved on a
motion for summary judgrnent.

[11] Federal Civil Procedure 2509
1704k2509
Differing interpretations of the financial data
and the competing testimony of the parties'
ex¡lerts created genuine iszues of material fact
as to whether there was a failure of a
condition precedent to New York utility's
obligations under merger agreement,
precluding surrmary judgment in favor of New
York utility on contract clairn against
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Massachusetts utility

[12] Federal Civil Procedure 2509
1704k2509
Genuine issues of material fact existed as to
whetJrer termination provision of merger
agreement was the exclusive means to obtain
consequential damages, as to the intent of the
parties in requiring a "willfi¡l and materíal
breach" and whether such an event had
occurred, precluding srunmary judgment in
favor of New York utitity on Massachusetts
utility's counterclaim alleging material
breach of merger agreement.

[13] Contracts 187(2)
95k187(2)
Since merger agreement explicitly made
Massachusetts utility's shareholders third
party beneñciaries of New York utility's
promise to pay the merger consideration,
Massachusetts utility had standing to recover
its shareholders' lost premium, which resulted
from New York utility's repudiation of merger
agreement.

[14] Contracts 187(1)
95k187(1)

[14] Contracts 187(2)
e5k187(2)
Under New York law, a corporation's
shareholders are intended, rather than
incidental, beneficiaries of a merger
agreement if recognition of a right to
performance in the beneficiary is appropriate
to effectuate the intention of the parties and
either (1) the performance of the promise will
satisfu an obligation of the promisee to pay
money to the beneficiary; or (2) the
circumstances indicate that the promisee
intends to give the benefrciary the benefit of
the promised performance. Restatement
(Second) ofContracts $ 302.

[15] Compromise and Settlement 16(1)
89k16(1)
New York utility, which repudiated merger
agreement, failed to establish that Brody
settlement agreement encompassed clairns by
Massachusetts utility to the merger premium;
while the settlement agreement released New
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York utility from responsibility for injuries
arising from the allegedly faulty joint pro¡y,
the settlement did not speak to the later
injuries caused by New York utility's
repudiation of merger agreement.

ü.61Release 1

331kl
A release is a type ofcontract and is governed
by principles ofcontract law.

[17] Federal Courts 4L2.f
t70Bk4L2.L
ún determining the scope and validity of a
release, courts should apply state law.

[18] Contracts L47(2)
s5kr47(2)
Under New York law, courts must discern the
intent of the parties to the extent thei¡ intent
is evidenced by their written agreement.

[19] Contracts L].4
95k114
Under New York law, a release that absolves
one party from liability receives the closest of
judicial scrutiny.

[20ì Damages 117
115k117
Under New York law, revenues due a plaintiff
because of a breached contract must be offset
by any amount plaintiff saved as a result of
the breach.

*39O AMENDED OPINION AND ORDER

KOELTL, District Judge.

This case arises out of the failed multi-
billion dollar merger between the plaintiff and
cor¡nterclaim defendant Consolidated Edison,
Inc. ("Con Edison") and the defendant--
Northeast Utilities ("NU"). Purzuant to the
Merger Agreement between the parties, Con
Edison 'was to pay $3.6 billion for the
outstanding shares of NU. [FNl] The merger
did not proceed amid mutual recrirninations.
Central to this lawsuit are Con Edison's
claims that NU fraudulently induced it to
enter into the Merger Agreement and
thereafter breached various provisioru of that
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Agreement, particularly the representation
that there had been no material adverse
change to NU's condition or prospects. NU in
turn charges that Con Edison failed to proceed
with the merger as it was required to do under
the terms of the Merger Agreement and
thereby breached that Agreement. NU claims
that Con Edison did not proceed with the
merger, not because there had been any
material adverse change, but rather because
Con Edison believed that the price required by
the Merger Agreement was no longer
wananted and because NU refused to
negotiate a substantially lower price than that
set forth in the Merger Agreement.

FNl. For purposes of this motion, Con Edison will
be referred to as the "plaintiff' and NU will be

referred to as the "defendant.'

In the Amended Complaint ("Complaint"),
Con Edison sues NU on clai¡ns for breach of
contract, failure of conditions precedent,
fraudulent inducement, and negligent
misrepresentation NU has frled a
counterclai¡n for breach of contract. Con
Edison now moves for partial srunmary
judgment pursuant to Fed.R.Civ.P. 56 on its
First, Third, Fifth and Sixth claims for relief
in the Complaint, as well as on NU's
Counterclaim including certain affirmative
defenses to the Counterclaim. NU has filed a
motion for srunmarJ¡ judgment on Con
Edison s First, Second, Third, Fourth Sixth
and Seventh claims for relief.

I.

The standard for granting swnmary
judgment is well established. Summary
judgment may not be granted unless "the
pleadings, depositions, answers to
irrtenogatories, and admissior¡s on frle,
together with the affidavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law." Fed.R.Civ.P.
56(c); see also Celotex Corp. v. Catrelt,477
u.s. 317, 322, 106 S.Ct. 2548, 9LL.F,d.zd265
1f986); Gallo v. Prudential Residential Servs.,
Ltd. Partnership, 22 E.sd L2L9, 1223 (2d
Cir.1994). "The trial *391 court's task at the
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srmrmarJ¡ judgment motion stage of the
Iitigation is carefrrlly lirnited to discerning
whether there are genuine issues of material
fact to be tried, not to deciding them. Its duty,
in short, is confi¡red at this point to issue-
finding; it does not extend to issue-
resolution." Gallo, 22 F.8d at t224.

The moving party bears tJre initial burden of
"informing the district court of the basis for its
motion" and identi$ing the matter that "it
believes demonstrate[s] the absence of a
genui-ne issue of materia-l fact." CeLotex, 477
U.S. at 323, 106 S.Ct. 2548. The substantive
law governing the case will identifu those
facts which are material and "only disputes
over facts that might affect tJle outcome of the
suit under tJre governing law will properþ
preclude the entry of summary judgment."
Anderson v. Liberty Lobby, Tnc.,477 U.5.242,
248, L06 S.Ct. 2505, 91 L.Ed.2d 202 (1986). rn
determining whether sumrnary judgment is
appropriate, a court must resolve all
ambiguities and draw aII reasonable
inferences against the moving pariy.
Matsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 587, 106 S.Ct.
1348, 89 L.Ed.zd 538 (1986) (citing United
States v. Diebold, Inc., 369 U.S. 654, 655, 82
S.Ct. 993, I L.Ed.2d 176 (1962); see also
Gallo, 22 F.3d at L223.

If the moving party meets its burden, the
burden shj-fts to the nonmoving party to come
forward with "speci-fi.c facts showing that there
is a genuine issue for trial." Fed.R.Civ.P.
56(e). With respect to the issues on which
srunmarf¡ judgment is sought, if there is any
evidence in the record Ílom any source from
which a reasonable inference could be d¡awn
in favor of the nonrnoving party, srunmarJ¡
judgment is improper. Chambers v. TRM
Copy Ctrs. Corp., 43 F.3d 29,37 (2d Cir.1994).

II.

The following facts are undisputed or are
matters of public record.

Con Edison, a New York corporation with its
principal place of business in New York, New
York, is one of the nation's largest investor-
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owned electric and gas utilities; it serves the
greater New York metropolitan area. (Def.'s
Rute 56.1 St. Í 1; Pl.'s Resp. Rule 56.1 St. f 1;
Compl. f 10.) Con Edison has extensive
knowledge and e>çerience in the freld of
eì.ectric generation, transmission, and
distribution- (Def.'s Rule 56.1 St. f 2; Pl.'s
Resp. Rule 56.1 St. { 2.) Con Edison is also a
sophisticated comrnercial entity with
experience in merger and acquisition
transactions, including the associated due
diligence. (Def.'s Rule 56.1 St. { 2; Pl.'s Resp.
Rule 56.1St. f 2.)

Northeast Utilities is a holding company or
business fuiust organizcd and existing under
the laws of the Commonwealth of
Massachusetts, with its principle place of
business in Massachusetts. (Def.'s Rule 56.1
St. f 3; PI.'s Resp. RuIe 56.1 St. f 3;
Agreement and PIan of Merger dated Oct. 13,
1999 as amended Nov. 1, 2000 ("Merger
Agreement") $ 3.01(a) attached as Ex. I to
Declaration of Douglas M. Kraus Supp. NU
Mot. Sunm. J. dated May 8, 2002 ("Kraus
Decl. Supp.").) NU owns three regulated
electric utility subsidiaries, including
Connecticut Light & Power Company ("CL &
P"), as well as a regulated gas subsidiary.
(Def.'s Rute 56.1 St. { a; Pl.'s Resp. RuIe 56.1
St. f 4.) NU also owns several unregulated
businesses, including Select Energy, Inc.
("Select"), arr energJr marketing company that
prirrcipally sells electricity to large energy
users on a wholesale basis. (Def.'s RuIe 56.1
St. f a; PI.'s Resp. Rule 56.1 St. f 4.) Two of
Select's competitors, Con Ed Energy and Con
Ed Solutions, âre unregulated subsidiaries
*392 owned by Con Edison- (Def.'s Rule 56.1
St. f 5; Pl.'s Resp. Rule 56.1St. f 5.)

In June 1999, Con Edison approached NU
about acquiring the latter company arrd NU
agreed to further discussions. (Def.'s RuIe
56.1 St. f 6; PI's Resp. Rule 56.1 St. f 6.) On
July 29, 1999, Con Edison and NU executed a
written Confrdentiality Agreement. (Def.'s
RuIe 56.1 St. f 7; Pl's Resp. Rule 56.1 St. f 7;
Confidentiality Agreement ("Confid.Agr.")
attached as Ex. 3 to Declaration of John Gueli
Supp. Con Edison Mot. Summ. J. dated May
10, 2002 ("Gueli DecI. Supp.").) The
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Confidentiality Agreement governed the due

diligence period during which Con Edison

could learn more about NU and further
evaluate the Potential merger.

NU contends that Con Edison conducted an

"extensive due diligence investigation of NU's
regulated and unregulated businesses"

beiween July 29 and October 13, 1999. (Def.'s

Rule 56.1 St. f 9.) Con Edison allegedlv
organized its due diligence into two categories,
or "tiers": fier 1 consisted of information
concerning NU's regulated utility businesses

which were "value irnpacting" and thus of
greatest irnportance to Con Edison. (Def''s

n"fe 56.1 St. f 10.) fier 2 comPrised

i¡formation about other matters, including
NU's unregulated busi¡resses such as Select'
(Def.'s RuIe 56.1 St. f 10:) Con Edison takes
issue with NU's characterization of the Tier 2
information as non-value impacting. (Pl.'s

Resp. Rule 56.1 St. f 10.) Con Edison Chief
Financial Ofücer Joan Freilich ("Freilich")
testified in her deposition that, "lolbviously
subsidiary operations ... were value irnpacting,
very high value irrpactilg." (Deposition of
Joan Freilich dated Dec. 18, 2001 ("Freilich
Dep. Kraus") at 56 attached as Ex' 63 to
Kraus Decl. Supp.)

The due diligence process involved a large
number of Con Edison's ofücers and

employees, as well as in-house and outside
counsel, experts in due diligence
investigations, and the investment banking
fi¡-rr Salomon Smith Barney ("SSB")- (Def.'s

Rule 56.1 St. f 11; Pl.'s Resp. Rule 56.1 St' f
11.) Con Edison requested and received
numerous documents from NU arrd conducted
a series of meetings between representatives
of both parties. (Def.'s Rule 56.1 St. { 12.)

NU claims that at no time during due

diligence did NU refuse to provide Con Edison

or its advisors with any information that Con

Ed requested. (Def.'s Rute 56.1 St. { 13.)

Con Edison presents a different version of
due diligence: Con Edison claims that NU
limited the documents provided to Con Edison

because of confidentiality concerns about

sharing competitively sensitive information'
(PI.'s Resp. Rule 56.1 St. f 9.) Instead, Con
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Edison contends, NU insisted that Con Edison
rely upon discussions and. presentations by
senior NU representatives in order to obtain
requested irrformation about Select. (Pl.'s
Resp. Rule õ6.1St. f{ 9, 12.13.)

Con Edison's claims in t,I.is case rely
substantially on a four-year fixed price
contract between Select and CL & P, known as

tJre CL & P Standard Offer Contract ("CL & P
Contract" or "standard Offer Contract"),
pursuant to which Select was obligated to
supply electricity to CL & P for half of the
total electricity needed for CL & P's retail
customers for four years at a frxed price. The
parties do not dispute that Con Edison knew
that Select intended to enter into the four-year
supply commitment months before sígning the
Merger Agreement in October 1999. (Def.'s

Rule 56.1 St. { 14, 62; Pl.'s Resp. Rule 56.1

St. { 14, 62.) Both parties also agree that
Select's prior experience in managing large
standard offer contracts was extremely limited
and was characterized by Joan Freilich as

"quite negative." *393 (Def.'s Rute 56.1 St. {f
7l-73; Pl.'s Resp. Rute 56.1 St. {f 7L'73;
Deposition of Joan Freilich dated Dec. 10,

2001 ("Freilich Dep. Gueli") at 40 attached as

Ex. 71 to Declaration of John Gueli Opp. NU
Mot. Summ. J. ("Gueli Decl. Opp.") sworn
June 7, 2002.)

Under a fixed price contract, the buyer (CL

& P) agrees to pay the seller (Select) a
predetermined ñxed amount for electricity to
be supptied at a future date. Thus, in order to
make a profit, Select had to secure supply
below the price that it negotiated with CL &
P. The seller is at risk of significant frnancial
losses if the market price of energl ilcreases
to such a level that the contractual
commitment c¿rnno longer be met profrtably.

According to Con Edison, the part'ies

discussed Select's risk management policies
and expected profrt margins during meetings
on August 26-27, 1999 in Hartford,
Connecticut, including the risk policies as they
applied to the CL & P Standard Offer
Contract. (Deposition of Luther Tai dated
Nov. 20, 2001 ("Tai Dep. Nov. 20") at 31, 35-

38, 40-41, 65-66 attached as Ex. 93 to Gueli
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Decl. Opp.; Tai Notes and Observations of
August 26-27 Meeting dated Aug. 28, 1999
attached as Ex. 10 to Gueli Decl. Opp.;
Deposition of Charles Weliky dated Nov. 2,

2001 ("Weliky Dep.") at 4L, 45-48, 248, 254-55
attached as Ex. 97 to Gueli Decl. Opp.) e
subsequent meeting took place on September
23, 1999 ¿unong Gary Simon ("Simon"), NLf
Senior Vice President of Enterprise
Development and Analysis, Charles Weliþ
("Weliky"), President of Con Ed Energy and
Con Ed Development, and Timothy Frost
("Frost"), a Director in Con Edison's Corporate
Planning Department. (Pl.'s Rule 56.1 St. { 2;
Def.'s Resp. Ru.le 56.1 St. { 2) The parties
disagree about the degree to which Simon"
Weliky, and Frost discussed NU's risk
ma¡agement policies, particularly with
respect to Select. (Pl.'s Rule 56.1 St. {f 2-3;
Def.'s Resp. Rule 56.1 St. {{ 2-3.)

Con Edison claims that over the course of
due diligence NU represented that it had
covered the CL & P Contract, specilically that
Select had purchased enough energ'y to meet
its obtigations over the four years of the
contract. (Pl.'s Resp. Rule 56.1 St. {{ 62,70).
In fact, when NU signed the CL & P Contract
on November 2, 1999, after Con Edison and
NU signed the Merger Agreement, Select had
acquired sufF.cient electricity to cover only its
obligations during the first two years of the
contract (2001-2002). (Def.'s Rule 56.1 St. Íf
68-69; PI.'s Resp. Rule 56.1 St. ff 68-69.)
Select was thus "uncovered" for 2002-2003.
(Def.'s Rule 56.1 St. { 69; PI.'s Resp. Rule
56.1 St. f 69.) Select maintained the open
position believing that it could acquire the
necessarT/ electricity to supply the latter half
ofthe contract at a lower price because a large
number of new power plants were set to open
in New England which would drive down
prices. CDef.'s Rule 56.1 St. f 70.)

Con Edison contends that at tJle September
23, 1999 meeting between Simon, Weliky, and
Frost, NU's Simon represented that "Select
had supplied to cover the standard offer
contract for Cormecticut Light and Power ...
tJlat locked down the profit margins for that
part of the business." (Deposition of Tirnothy
Frost dated Oct. 15, 2001 ("Frost Dep.") at 109
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attached as Ex. 61 to Gueli Decl. Supp.) Simon
denies saying that the Standard Offer
Contract was frrlly covered and claims that, to
the contrary, it was clear to him "from [the]
conversation on September 23, 1999 that
Messrs. Weliky and Frost understood very
well that Select had not secured sufücient
poriler for the last two years of the CL & P
Standa¡d Offer *394 Contract." (Declaration
of Gary Simon sworn June 6, 2002 ("Simon
Decl.") f{ 10-11.) Moreover, Simon directed
the Con Edison representatives to John
Forsgren ("Forsgren"), NU's Chief Financial
Officer and Chairman of Select's Risk
Oversight Council ("ROC") for any frrther
questions about risk management. (Sirnon
Decl. f 6.)

The parties disagree about whether Con
Edison pursued firrther i¡formation on Select
and its risk management strategies, as well as

whether NU provided such information in a
forthright and complete manner. Con Edison
claims that employees with relevant expertise
reviewed the risk management policies and
discussed Select's risk management policies
with senior NU management, including Simon
and Forsgrer¡- (Pl.'s Resp. Rule 56.1 St. {f Af-
83.) The parties do agree that prior to signing
the Merger Agreement, Con Edison requested
a copy of Select's risk management policies il
response to which NU provided a copy of such
a policy dated August 5, 1999 ("August
Policies"). (Pl.'s Rule 56.1 St. f{ 5-6; Def.'s
Resp. Rule 56.1 St. f([ 5-6; August Policies
attached as Ex. 4 to Gueli Decl. Supp.) It is
clear that Nf¡. Weliky only reviewed the
August Policies after the September 23, 1999
rrreeting with Mr. Simon (Weliky Dep. at 72,
267.)

Con Edison contends that the August
Policies were already "the zubject of review"
and "in the process of undergoing mqjor
revision" although no such changes were
disclosed to Con Edison. (Pl.'s Rule 56.1 St. f
11.) For example, Con Edison argues, NU ar¡d
Select senior management considered the
volumetric limits in the August Polies
"unrealistic," "obsolete," "too constraining,"
"not feasible," and lacking "good business
sense." (Pl.'sRule 56.1St. { 12.)

(C) 2005 Thomson/West. No Claim to Orig' U.S. Govt. Wo

@

16div002199



249 F.Supp.2d387
(Cite as: 249 F.Supp.zd 387, *394)

N[f, however, asserts that NU constantly
reviews, evaluates and upgrades Select's risk
management policies and that il Septernber
1999, when the August Policies were turned
over, Select was merely contemplating making
appropriate revisions to meet the growth in
Select's portfolio. (Def.'s Resp. Rule 56.1 St. f
11; Forsgten Dep. at 1-68.) NU also claims
that Con Edison never inquired into whether
Select was or would be making changes to its
risk rnanagement policies despite the fact that
Con Edison should have been aware of the
possibility because NU i¡formed Con Edison
that it was going to be Select's business
practice to hold substantial open positions il
order to build its busiless, thereby requiring
at minimum an exception to the August
Policies. (Def.'s Resp. Rule 56.1 St. f 12.)
John Forsgrer¡ the person witJl primary
responsibility for risk management at Select
and to whom Simon had refenred Weliky and
Frost for additional questions, stated under
oatJ: tJlat "[a]t no time during the due
d.iligence period did anyone at Con Ed ask me
any questions regarding Select's risk
management policies." (Declaration of John
H. Forsgren sworn May 1, 2002 ("Forsgren
Decl.") fÍ 13, 14.)

NU also contends that during due diligence,
Con Edison never discussed the August
Policies or ¿ury aspect of risk management
with any officer or employee of Select. (Def.'s
Rule 56.1 St. { 83.) Nor did Con Edison
request or review any of the written reports
that Select prepared about its open, uncovered
positions on its supply contracts or any of the
minutes or reports of Select's ROC. (Def.'s
Rule 56.1 St. { 83.) Moreover, documents
existed from which Con Edison could have
verified whether Select's expected s-upply
obligations under the Standa¡d Offer Contract
were fully matched, or "covered." (Def.'s RuIe
56.1 St. 11 75-77.) NU claims that Con Edison
in fact ignored the advice of *395 one of its
own employees to review the way in which
Select implemented its policies in practice,
because t,l-ey appeared appropriate on paper.
(Def.'s Rule 56.1 St. fÍ 81-82.) Nor did Con
Edison attempt to place any restrictions in the
Merger Agreement on NU's right to grant
exceptions to or otherwise moffi the August
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Policies. (Def.'s Rule 56.1 St. f 82.)

The parties entered into an Agreement and
Plan of Merger (the "Merger Agreement") on
October 13, 1999. The terms of the document
were negotiated by offi.cers and employees
from both parties as well as their respective
legal and frnancial advisors. (Def.'s Rule 56.1
St. f 15; PI.'sResp. Rule 56.1St. f 15.) Onor
about February 29,2000 Con Edison and NU
issued a Joint Merger Pro:<y Statement ("Joint
Pro>ry") through which they sought
shareholder approval of the merger. (Def.'s
Rule 56.1 St. f 16; Pl.'s Resp. Rute 56.1 St. Í
16; Joint Prory attached as Ex. 2 to Kraus.
Decl. Supp.)

The merger price to be paid by Con Edison,
half in cash and half in Con Edison stock, was
ex¡rected to be $26.50 per share of NU
cornmon stock assuming that the merger
closed on December 31, 2000, by which time
the parties anticipated receipt of the
remaining regulatory approvals. @ef.'s Rule
56.1 St. { 17; Pl.'s Resp. Rule 56.1 St. { 17.;
Joint Proxy at 6.) The merger price comprised
three parts: 1) a $25 base price; 2) art
additional $1 to be paid 4 as expected (and as
actually occurred), NU entered into a binding
agreement to sell its Millstone nuclea¡ power
station to an unafüliated third party; and 3)
an "adjustrnent" pa¡rment of $0.0034 per day
(or about $.10 per month) for each day from
August 5, 2000 until the merger closed.
(Def.'s Rule 56.1 St. f 18; Pl.'s Resp. Rule
56.1 St. f 18; Merger Agr. $$ 2.01(bXiiXA),
2.05.)

The $26.50 anticipated merger price
represented a premium of more than 40
percent over the "u¡a-fi[ected" $18.56 price at
which NU's shares were trading prior to the
time that nunors of the transaction bega¡r
circulating in the marketplace. (Def.'s RuIe
56.1 St. { 19; Pl.'s Resp. Rule 56.1 St. f 19.)
The premium constituted more than $1 billion
of the total S3.6 billion that Con Edison
expected to pay for NU's 137 million then
outstanding shares. (Def.'s Rule 56.1 St. I 20;
Pl.'s Resp. Rule 56.1 St. f 20.) By the time
Con Edison cancelled the merger on March 5,
2001, the $0.0034 per NU share, per day,
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adjustment payment rendered the merger
price over $26.70 per share, and the premium
had grown to over $1.1 bilIion. (Def.'s Rule
56.1 St. { 21; Pl.'s Resp. Rule 56.1 St. { 21.)

The parties dispute the reasons why Con
Edison agreed to pay this premium and the
degree to which Con Ed.ison sought to
downplay the price of the transaction when
making the merger public. (Def.'s Rule 56.1

St. ff 22-23; Pl.'s Resp. Rule 56.1 St. {{ 22-

23.) As evidence of Con Edison's desi¡e to
make the price of the merger appear low, NU
cites an e-mail from Freilich to a group of Con
Edison employees in which she wrote, "[NU]
can be expected to want lvarious factors]
erpressed in a way that makes the price sound
higher--and we will want it to sound lower...- f
know you all know how to lie in front of a
truck ... this is one on which we may have to
go through this exercise. Just remember who
is buying whom...." (E-mait from Joan S.

Freilich dated Oct. t2,1999 attached as Ex. 46

to Kraus DecI. Supp.)

NU claims that Con Edison was willing to
pay the substantial prernium because the
comparries' si¡nilar businesses and adjacent
service areas promised a smooth integration of
their respective operations. *396 (Def.'s Rule
56.1 St. f 23.) Thus, NU and Con Edison
made a good "frt". (Def.'s Rute 56.1 St. { 23;

Pl.'s Resp. Rute 56.1 St. { 23.) Moreover, NLJ

clairns, because Con Edison viewed NU as an
attractive acquisition target, offering a full
price at the outset could preempt competing
bidders. (Def.'s Rule 56.1 St. f 24; Pl.'s Resp.

Rule 56.1St. { 24.)

Con Edison contends that it offered only
what it thought NU was worth il combination
with Con Edison. (Def.'s Rule 56.1 St. f 24.)

Con Edison also disPutes NU's
characterization of the premium as

"zubstantial", and notes that' it perceived the
parties to be a good match in the fall of 1999

because synergies would be readily achievable
and because Con Edison believed that NU had
a sirnilar risk tolerance to Con Edison. (PI.'s
Resp. Rule 56.1 St. f 23.) Both parties aglee
that no other bidders emerged after Con
Edison and NU announced their proposed
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merger. (Def.'s Rule 56.1 St. Í 25; PI.'s Resp.

Rule 56.1St. Í 25.)

During the due díligence, the parties jointly
retained the accounting fiÍn of Deloitte &
Touche LLP ("Deloitte & Touche") to esti¡nate
tJ:e amount of savings, or "synergies", that
might be achieved by combining Con Edison
and NU. (Def.'s Rule 56.1 St. f 28; Pl.'s Resp.
Rule 56.1 St. f 28.) Deloitte & Touche
projected that if the companies combined they
could save $1.3 billion and $180 million in
their regulated and unregulated businesses
respectively over a 10-year period. (Def.'s

Rule 56.1 St. f{ 29-30; Pl.'s Resp. Rule 56.1

St. f{ 29-30.) After the parties signed the
Merger Agreement, a joint transition team
comprising personnel from both companies
revised the estimated savings for the merged
regulated businesses to $1.574 billion over ten
ye¿us, (Def.'s Rule 56.1 St. f 31; Pl.'s Resp.

Rute 56.1 St. f 31.) Con Edison Expert
Kenneth Lehn estimates that the present
value (as of April 13, 2001) of the combined
regulated and unregulated synergies is $707
million- (Def.'s Rule 56.1 St. { 33; PI's Resp.

Rule 56.1 St. f 33; ExPert RePort and
Disclosures of Kenneth M. Lehn ("Lehn
Report") Í 37 n.14 attached as Ex. 61to Gueli
Decl. Opp.) The parties disagree as to the
percentage of synergies that they would
actually retain- (Def.'s Rule 56.1 St. {Í 34-35;
Pl.'s Resp. Rule 56.1St. {{ 34-35.)

The Merger Agreement itself contains a
series of representations and warranties by
NU, Merger Agr. $ 3.01), as well as munerous
covenants circumscribing NU's conduct
between the execution of the Merger
Agreement and closing. (Merger Agr. $ 4.01.)
Included in the Merger Agreement is NU's
comrrit¡nent that "le]xcept as otherwise
e:çressly contemplated by this Agreement or
as consented to in writing by [Con Edisonì,
during the period from tJre date of this
Agreement to the ltime of closingl, NU sha]I,
and shall cause the NU Subsidiaries to, carry
on their respective businesses in the ordinary
course consistent with past practice..-."
(Merger ACr. $ 4.01.) The Merger Agreement's
representations, wartanties, and covenants do

not mention Select's risk management policies
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that Con Edison claims NU misrepresented
dr¡ring due diligence. (Def.'s Rufe 56.1 St. {
27; PL.'s Resp. Rule 56.1St. f 27.)

Con Edison argues that on May 4, 2000,
Select adopted new risk management policies
("May Policies"), which Select's President,
Willia:n V. Schivley, described as

"zubstantially modiflying] the requirements
that we had in the previous policies and
procedures." (Deposition of Willia¡n V.
Schivley dated Nov. 1, 2001 ("Schivley Dep.")
at 159 attached as Ex. 80 to Gueli Decl.
Supp.) Con Edison claims that NU never told
Con Edison about the new policies +397 until
December 2000. (Pl.'s Rule 56.1 St. f 19.)
The May Policies no longer required a hedge
ratio, no longer set a one million megawatt
lirnit on fixed price energ'y commitments, and
no longer required that Value at Risk ("VaR")
not exceed $20 million. (Schivley Dep. at 159-

61; Pl.'s Rule 56.1 St. ff 17-18.) Con Edison
¿rrgues that if the merger had actually been
consumrnated, Con Edison's own risk
management policies would have required Con
Edison to close Select's open position at a cost
of $400 million, a fact and ñgure that NU
contests. (PI.'s Rule 56.1 St. { 22; Def.'s Resp.
Rule 56.1St. { 22.)

NU objects to characterizing the May
Policies as "neï'ir'", and instead describes the
May Policies as revising the August Policies
and deems the changes "replacements" rather
than wholesale elimirrations of portions of the
August Policies. (Def.'s Resp. Rule 56.1 St. ff
14, 17-18.) NU also argues that Simon" Frost,
and Wetiky discussed the fact that Select was
short on the CL & P Contract and that it
"should have been obvious to anyone who
lsubsequentlyl read the policies that, at a
minimum, an exception would be required for
tlre Standard Offer Contract [with CL & P]
and that other revisions would be required to
accomrnodate the growth and changing nature
of Select's business." (Def.'s Resp. Rule 56.1
sr. f 19.)

The parties dispute the degree to which
rumors and the announcement of the proposed
merger caused a subsequent decline in Con
Edisods stock price. (Def.'s Rule 56.1 St. Í{
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36-38; Pl.'s Resp. Rule 56.1 St. Í{ 36-38.)
However, in Januar¡r 2000, Salomon Smith
Barney, Con Edison's frnancial advisor,
recom¡nended to Con Edison potential
modifications to the Merger Agreement.
(Def.'s Rule 56.1 St. ff 39'40; Pl.'s Resp. Rule
56.1 St. ff 39-40.) The parties disagree about
whether Con Edison sought out that advice or
whether it came unsolicited. (Def.'s Rute 56.1
St. f 39; Pl.'s Resp. Rule 56.1 St. {{ 39-40.)

The parties filed a Joint Application for
Approval ofChange ofControl by Connecticut
Department of Public Utitity Control with the
Connecticut Department of Public Utility
("DPUC") on or about January 20, 2000.
(Def.'s RuIe 56.1 St. { 41; PI's Resp. RuIe 56.1
St. f 41.) The DPUC issued a Draft Decision
approving the proposed merger on or about
September 22, 2000, and issued a frnal
approval approxinately one month later.
(Def.'s Rule 56.1 St. f Í 42-43; PI's Resp. Rule
56.1 St. In 42-4Ð In mid-February 2001, the
United States Department of Justice granted
the last of the principal regulatory approvals
required to consummate the merger. (Def.'s
Rule 56.1 St. f 44; Pl.'s Resp. Rule 56.1 St. f
44.) Both parties e>rpected the Securities and
Exchange Commission ("SEC") to approve the
merger as required by the Public Utility
Holding Company Act of 1935. (Def.'s Rule
56.1 St. { 44; Pl.'s Reqp. Rule 56.1 St. { 44.)

On February 16, 2001, Con Edison's
Chairman and Chief Executive Officer
("CEO") Eugene McGrath ("McGrath") advised
Michael Moris ("Morris"), Chairman and
CEO of NU, that Con Edison would not
proceed with t,I-e merger on the terms set forth
in the Merger Agteement and would only go

forward at a substantial, unquantified
discount to the previously agreed upon price.
(Def.'s Rule 56.1 St. f 47; Pl.'s Resp. Rule
56.1 St. X 47) During the meeting and
subsequently, Con Edison identified several
"material adverse cha¡ges" ("MACs") under
the Merger Agreement that allegedly
warranted the discount. (Def.'s Rule 56.1 St. f
48; Pl.'s Resp. Rule 56.1 St. f 48.) NU
disputed Con Edison's entitlement to
renegotiate the merger price. (Def.'s Rule
56.1 St. { 49; PI.'s Resp. Rule 56.1 St. Í 49).

@ 2005 ThomsontWest. No Ctaim to Orig. U.S. Govt. Wo

@

16div002202



249 F.Supp.2d 387
(Cite as: 249 F.Supp.2d 387, +397)

NU *398 contends that by mid-February of
2001, worsening market conditions meant that
there was virtually no chance that a
competing bidder would emerge who would
pay close to the price agreed to by ConEdison-
(Def.'s Rule 56.1 St. ff 45-46.) Moreover, NU
clained that it r¡ras a stronger company in
2001 than it was in October 1999 when t,Le
parties executed the Merger Agreement.
(Def.'s Rule 56.1 St. f 49.) Con Edison
disputes this assertion. (PL's Resp. Rule 56.1
sr. { 49.)

On February 27,200L, one of NU's frnancial
advisors, Morgan Stanley Dean Witter
("Morgan Stanley") made a presentation to
NU's Board of T?ustees. (Pl's Rule 56.1 St. f
23 Def.'s Resp. Rule 56.1 St. f 23; Morgan
Starùey February 27, 200L Presentation to
NU ("NtS Feb. Presentation") attached as Ex.
39 to Gueli Decl. Supp.) Con Edison claims
that Morgan Stanley's presentation showed
that NU's cunrent forecasted earnings for
200L-2005 had fallen to $1.094 billion from a
total of $1.458 billion in earnings forecasted in
October 1999 for that same period. (Pl.'s Rule
56.1 St. f 24.) Morgan Stanley also presented
a discounted cash flow analysis that Con
Edison claims showed a drop in NU's value
between October 1999 and February 2001
from a range of $18.25-$23.50 per share to
$15.25-$18.50. Morgan Stanley Presentation
to NU Board of TYustees dated Oct. 11, 1999
("MS Oct. Presentation") at 33 attached as Ex.
12 to Gueli DecI. Supp.; [¡tS Feb. Presentation
at 4.) NU argues that the earnings forecasts
cannot be compared as Con Edison has done
because of differences in the ways that the
frgrrres were calculated. (Def.'s Resp. Rule
56.1 St. 11 24-25.) NU also contends that
Morgan Stanley's discounted cash flow
analysis was based on an inaccurate and
unrealistic projection of NU's futu¡e earnirgs.
(Def.'s Resp. Ru.le 56.1 St. f 25.)

On February 28,2001, NU made a formal
written dernand on Con Edison to provide
reasonable assurances that Con Edison would
comply with its contractual obligations and
consumrnate the merger in accordance with
the tersrs of the Merger Agreement. (Def.'s
Rule 56.1 St. { 51; Pl.'s Resp. Rule 56.1 St. {
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51.) Con Edison responded by letter dated
Ma¡ch 2,200L that, "Con Edison firlly intends
to abide by its obligations under the Merger
Agreement and believes that it is and at all
times has been in compliance with the terms
of the Merger Agreement. Con Edison
therefore is ready, ìÃriling, and able to close
the traruaction provided Northeast Utilities is
able to satisfu all of tJ'.e conditions precedent
to closing." (Letter from Eugene McGrath to
Michael Morris dated Mar. 2,200I attached as
Ex. 51 to Gueli Decl. Opp.) Mr. McGrath of
Con Edison subsequently advised n¿[r. Monds
of NU on March 5, 20OL that Con Edison
would not proceed on the terms set forth in the
Merger Agreement, and that it would not pay
NU more than $22.50 per share. (Def.'s Rule
56.1 St. f 52; Pl.'s Resp. Rule 56.1 St. { 52.)
Con Edison contends that it couLd not agree to
the previously offered price because NU had
suffered a MAC that dramatically lowered
NU's valuation- (PI.'s Resp. RuIe 56.1 St. I
52.)

NU's Board of Tþustees considered the
$22.50 offer and unanimously rejected it,
concluding, based on the advice of their
frnancial and legal advisors, that Con Edison
had no grounds to renegotiate the merger
terms. (Def.'s Rute 56.1 St. f 53; Pl.'s Resp.
RuIe 56.1 St. f 53.) NU announced thereafter
that Con Edison had rejected its request for
reasonable assurances and that NU was
treating this rejection as ¿rn anticipatory
repudiation of the Merger Agreement. (Def.'s
Rule 56.1 St. f 5a; Pl.'s Resp. Rule 56.1 St. f
54.) NU declared that it would take
appropriate *399 action to recover the benefrts
of the merger for its shareholders. (Def.'s Rule
56.1St. { 54; Pl.'s Resp. Rule 56.1St. f 54.)

Con Edison filed its orieinal Complaint in
this action on March 6, 2001 seeking a
declaratory judgment that NU had breached
the Merger Agreement and that,
consequently, Con Edison was excused from
performing its obligations thereunder. NU
filed a separate action in this Court on March
72, 200L asserting a claim for breach of the
parties' Merger Agreement but later withdrew
the action and asserted the claim as a
cor¡nterclaim in this litigation
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Con Edison subsequently frled its Amended
Complaint (the "Complaint") that asserts the
following 6even claims for relief First, breach
of contract based on NIJ's alleged breach of
the covenants in Section 4.0L of the Merger
Agreement; Second, breach of contract based
on NIJ's alleged breach of the representation
in Section 3.01(i) concerning the absence of
certain material adverse changes or events;
Third, failure of condition precedent under
Section 6.02(b) of the Merger Agreement that
NU had performed in all material respects a-ll
its obligations required to be perfonrred under
the Merger Agreement, speciñcally NU's
obligations under Section 4.01 of the Merger
Agreement; Fourth, alleged failure of
condition precedent under Section 6.02(a) of
the Merger Agreement that NU's
representations and wa¡ranties were colrect
when made and as of the closing date; Fifth,
alleged failure of condition precedent under
Section 6.02(d) of the Merger Agreement based
on N[,J's having suffered a "Material Adverse
Change"; Sixth, fraudulent inducement; and
Seventh, negligent misrepresentation. NU's
Counterclaim charges Con Edison with breach
of contract because Con Edison allegedly
repudiated its obligation under the Merger
Agreement by refusi¡g to proceed wit,L the
merger as it was required to do.

This Court has jurisdiction based on the
complete diversity of citizenship of the parties.
See 28 U.S.C. $ 1332(a).

The Merger Agreement is governed by New
York law, (Merger Agr. $ 8.07), and the
parties agree that New York law governs all
clai¡ns in this action

Both parties have now moved for summar¡l
juilgment on various clairns.

m.

tlltzl NU moves for summarl iudgment
dismissing Con Edison's claim for fraudulent
inducement, the Sixth Clafun for Relief. To
state a claim for fraud under New York law,
Con Edison must demonstrate (Ð a
representation of material fact; (ii) fatsity;
(iü) scienter; (iv) reasonable reliance; and (v)

Page X.70

injury. See Wells Fargo Ba¡k Northwest,
N.A. v. Taca Int'I Airlirres, S.4., 247
F.Supp.2d 352, 363 (S.D.N.Y.2002) (citing
Manning v. Utilities Mut. Ins. Co.,Inc., 254
F.3d 387, 400 (2ð. Cir.2001)); see also
Computerized Radiological Servs. v. Syntex
Corp., 786 F.2d 72,76 (2d Cir.1986). To plead
fraudulent inducement, Con Edison must
allege that it reasonably relied on false
representations made by NU. See Wells
Fargo, 247 F.Supp.2d at 363 (collecting cases).
Con Edison must prove each of the elements
by clear and convincing evidence. Syntex, 786
F.2d at 76.

The Complaint alleges that:
NU represented to Con Edison that Select's
frxed-price contractual supply obligations to
CL & P were or would be sufficiently
matched, or that other appropriate risk
management techniques would be employed,
so that Select could realize specifred margins
on *400 the CL & P Standard Offer.
Further, NU represented to Con Edíson that
Select adhered to defined risk management
policies that precluded Select from
maintaining more than a specifred limited
number of megawatt hours in unmatched
frxed-price contractual supply comrnitments
inany givenyear....

(Compl.{ 78.) Con Edison clains that these
representations were false. (Compl.f 78.) The
alleged representations were pur¡lorted to
have been made orally by NU personnel
ùüing due diligence and not as part of the
representations and warranties contained in
the Merger Agreement.

t3l NU contends that Con Edison cannot
prove the element of reasonable reliance and
thus cannot establish a valid claim for
fraudulent inducement. NU denies making
such representations, but that disputed issue
of fact could not be a basis for summar¡r
judgment. Rather, NU claims that it is
entitled to sunrmarT¡ judgment because
reasonable reliance on the extra-contractual
representations in this case is foreclosed as a
matter of law. NU bases this clairn on the
provisions of the Confidentiality Agreement
and the Merger Agreement, and on allegedly
well settled law.
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Ffuist, NU argues, the Confrdentiality
Agreement's express disclairner of reliance on
any representations made during due
diligence bars Con Edison's clai¡n that it can
and did rely on the alleged representations
about Select's risk management policies. The
Confidentiality Agreement's integration
clause reads, "Only those representations and
warranties made in a Defnitive Agreement
and subject to such lirnitations and restrictions
¿Ì6 may be specified therein will have any
legal effect." (Confrd.Agr.{ 6.) The
Confidentiality Agreement also provides, in
part:

The Parties (i) acknowledge that neither
Party nor any Representative ofeither Party
makes any representation or wa:rranty,
either express or implied, as to the accuracy
or completeness of any Evaluation Material,
and (iÐ agree, to the fi¡llest extent permitted
by law, except as may be provided in a
Definitive Agreement ... that neither Party
nor any Representative ofeither Party shall
have any liability to the other Party or ¿ury

of the other Party's Representatives on ¿rny

basis as a result of the Parbies'
participation in evaluating a possible
Tîansactior¡ the review by either Party of
the other Party or the use of the Evaluation
Material by either Party or its
Representatives in accordance with the
provisions of this Agreement. Each Party
agrees that it is not entitled to rely on the
accuracy or completeness of the Evaluation
Material....

(Confrd.Agr. f 6 (emphases added).) tFN2l
NU claims that the terms of the
Confrdentiality Agreement thus expressly bar
Con Edison from relying on exactly the type of
representations they allege. Therefore, Con
Edison cannot support a claim of reasonable
reliance. See, e.g., Ba¡ner Indus., Inc. v.
Schwartz, 204 

^.D.zd 
190,6L2 N.Y.S.2d 861

(1994) (upholding dismissal of causes of action
for fraud because disclaimers in
confidentiality agreement barred the relevant
reliance on ora-l misrepresentations).

FN2. The Confidentiality Agreement defined the

term "Evaluation Material" as "as all dat¿, reports,

interpretations, forecasts and records (whether oral

or in written form, electronically stored or

Page 1?1

otherwise) containing or otherwise reflecting
information" concerning one party and supplied by
that party to the other. (Confrd.Agr.{ l.) A
"Definitive Agreement" provides for a transaction

and has been executed and delivered. (Confid.Agr.

f 6.)

+401 Second, NTJ represents that the Merger
Agreement's integration clause, combined
with the docu¡nent's representations,
warranties, and covenants, bars reliance on
any representations not explicitly set forth in
the Merger Agreement. The Merger
Agreement's integration clause provides that
the "Agreement ... and the Confrdentiality
Agreement ... (i) constitutes [sic] the entire
agreement, and supersedes [sic] atl prior
agreements and understandings, botJl written
and oral, among the parties with respect to the
subject matter of this Agreement...." (Merger
ACr. $ 8.06.) The Merger Agreement contains
no representations or warranties about
Select's risk policies. lTrus, NU contends, Con
Edison cannot successfirlly assert its claim for
fraudulent inducement.

l4l Thi-rd, NU argues, Con Edison s
purported reliance on ¿rrry representations
outside of the Merger Agreement is
u¡reasonable as a matter of law. See
Emergent Capital Investment Mgmt., LLC v.
Stonepath Group, Inc., 165 F.Supp.zd 615
(S.D.N.Y.2001) (hereinafter Emergent Capital
I ) (frnding that the plaintiff could not
reasonably rely on statements not
incorporated into a fully integrated,
unambiguous stock purchase agreement); see
also Emergent Capital Investment Mgmt.,
LLC v. Stonepath Group, Inc., 195 F.Supp.2d
551, 562 (S.D.N.Y.2002) (hereinafter
Emergent Capital tr ) [FN3] ("when the
contract states that the defendant makes no
representations other than those contained in
another more exhaustive clause of the
contract, a fraud claim may be precluded").
'lUnder New York law, where a party
specificalty disclaims reliance upon a
particular representation i¡r a contract, that
party cannot, in a subsequent action for
common law fraud, claim it was fraudulently
induced to enter into the contract by the very
representation it has disclairned reliance
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uporr." Emergent Capital II, 195 F.Supp.2d at
561 (internal citations and quotation marks
omitted) (collecting cases).

FN3. The Court will use the title "Emergent

Capital" when referring to the facts of the case as a

whole but will cite to the specific decisions in

Emergent Capital I and Emergent Capital tr.

[5] Con Edison replies that the integration
clauses in Section 8.06 of the Merger
Agreement a¡rd ParagraPh 6 of the
Confidentiality Agreement use general

language and thus do not bar its claim of
reasonable reliance. Con Edison is correct
that under New York law, a general merger
clause does not preclude a claim for fraudulent
inducement. See, ê.9., Manufacturers
Hanover Trust Co. v. Yanakas, 7 F.3d 310,

315 Qd Cir.1993); Citibank, N'A'. v.

Plapinger, 66 N.Y.zd 90, 495 N.Y.S.2d 309'
485 N.E.2d 974, 976 (1985); Danann Realtv
Corp. v. Harris, 5 N.Y.zd 317, 184 N.Y.S.2d
599, 157 N.E.2d 59?, 598_99 (1959). Con
Edison asserts that the sole exception to this
rule is for contracts containing a disclaimer
addressing the speciñc representation at iszue
in the case. See, e.g., Dananur, 184 N.Y.S.2d
599, 157 N.E.2d at 599.

In this case, the specific disclaimer in the
Confrdentiality Agreement combined with the
merger clause in the Merger Agreement
defeat any claim ofreasonable reliance on the
alleged oral statements in the course of due

diligence and the written August Policies. All
of the oral statements were made during the
course of due diligence and the August
Policies were provided pursuant to the
Confidentiatity Agreement. The
Confidentiality Agreement urambiguously
provides that "Each party agrees that it is not
entitled to rely on the accuracy or
completeness of the Evaluation Material"
supplied during due diligence. (Confrd.Agr.{
6.) The alleged oral representations by NU
employees and *402 the August Policies
constitute zuch Evaluation Material.
(Confrd.Agr.f 1.) tFN4l

FN4. This fact distinguishes this case from Suez

Equity Investors, L.P. v. Toronto-Dominion Bank,
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250 F.3d 87 (2d Cir.2001), on which Con Edison

relies. [n Suez, the Second Circuit Court of
Appeals reversed the district court's dismissal of a

negligent misrepresentation claim on a motion to

dismiss. The Court of Appeals found, in part, thât

the defendants could not rely on relevant portions of
a confidentiality agreement that disclaimed any

reliance on the accuracy or completeness of cert¿in

information traßmitted from the defendants to the

plaintiffs. Id. at 104. However, in that case, the

alleged conflicting oral statements would not have

been covered by the confidentiality agreement and

thus the court found that the tension between the

oral statement and the agreement could not be

resolved on the pleadings. Id. Ur¡like Suez, there is

no question that the alleged representations upon

which Con Blison claims to have relied were

Evaluation Materials as defined by the

Confidentialþ Agreement. Moreover, unlike the

present case, Suez did not involve a Confrdentiality

Agreement followed by a Merger Agreement with a

merger clause where the parties had the opportunify

to inctude any representations or warranties on

which they purported to rely.

The Merger Agreement went on to provide
that the Merger Agreement and the
Confrdentia-l-ity Agreement were the entire
agreement between the Parties and
superseded all prior understandings, both
written and oral. Con Edison, advised by
sophisticated frnancial and legal advisors in a
multi-billion dollar transaction, was
specifrcally advised that it could not rely on
the oral representations and documents
provided in due diligence. If it did believe
that any such statements or docunents were
signifrcant, it could have made them a basis
for a specific representation and warranty in
the Merger Agreernent but it failed to do so-

Pursuant to the documents in this case, Con
Edison cannot establish that it reasonably
relied on the alleged oral representations or
the August Policies. See Harsco Corp. v.

Segui, 91 F.3d 33?, 343-48 (2d Cir.1996);
Emergent Capital II, 195 F.Supp.2d at 562.

Ttris case is an everr stronger case for
barring any frnding of reasonable reliance
than Harsco where the Court of Appeals found
no basis for claims of fraud and negligent
misrepresentation brought by an acquiring
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company, Harsco, against various officers and
directors of MultiServ, the acquiree, because
reasonable reliance could not be established.
The plaintiff alleged that a "no other
representations" clause in the parties' merger
agreement used general terrrs that Ìvere
insuffrcient to bar a claim for reasonable
reliance. Ilarsco, 91 F.3d 337 at 345. IFNSI
Harsco claimed that during a l4-day
confi.rmatory due diligerrce, the defendants
represented that one of their manufacturing
plants in Russia would be operational within
approxirnately six months while knowing that
the foundation for the plant had not even been
poured. Id. at 346. Like this case, no specific
representations about the Russian plant were
included in the relevant sections of the merger
agreement ($$ 2.01-2.04). Despite this fact,
the Court of Appea.ls found that, "We think
Harsco should be treated as if it meant what it
said when it agreed ... that there +403 were no
representations other than those contained in
Sections 2.01 through 2.04 tlnat were part of
the transaction" Id. The court concluded,
"relying on the sophisticated context of this
transaction, we hold that Harsco must be held
to its agreement." Id.

FN5. A portion of Section 2.05 of the agreement

stated that the Defendants "make no representation

or warrânty to Harsco regarding (a) any
projections, estimates or budgets heretofore

delivered to or made available to Purchaser of
future revenues, expenses or expenditures, futr¡re

results of operations ..., future cash flows or future
financial condition ... of Multiserv or the future

business of MultiServ; or þ) any other information

or documents made available to Harsco or its

counsel, accountrants or advisors with respect to
Multiserv or the business and operations of
Multiserv, except as expressly covered by a

representation and warranty contained in Sections

2.01 through 2.04 hereof." Harsco, 9l F.3d 337 at

345 (internal quotation marks and alterations

omitted).

As in Harsco, the August Policies and the
alleged oral representations tJlat NU gave
Con Edison dr¡ring due diligence \ryere not
mentioned by name in the Confidentiality
Agreement or the Merger Agreement. But the
Court of Appeals in Harsco found such e:çlicit
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language unnecessarf¡ in part because "the
exhaustive nature of the [Agreement'sl
representations adds to the specificity of lthe
Agreement'sJ disclaimer of other
representations." Id. The same conclusion can
be reached in this case because the
Confidentiality Agreement made clear that
neither party could rely on representations
made in the course due diligence and the
Merger Agreement provided that it and the
Confrdentiality Agreement were the entire
agteement between the parties and
superceded all other understandings. Like
Harsco, the Confidentiality Agreement's
disclaimer, as well as the integration clause in
the Merger Agreement, are strengthened by
the extensive and exclusive representations
and wa¡rranties made in the Merger
Agreement which failed to include the
representations on which Con Edison now
seeks to rely.

Similarly, in Emergent Capital, in
dismissing a clairn of fraudulent inducement,
Judge Sweet of this court poirrted to the 29
separate representations and warranties, and
16 separate covenants, favoring the plaintiff
that were contained in the Stock Purchase
Agreement at issue. Emergent Capital I, 165
F.Supp.2d at 622;, see also Ernergent Capital
II, 195 F.Supp.2d. at 562 ("If [the] merger
clause stood alone, there would be no question
that it would not by itselfpreclude reasonable
reliance as a matter of law. In addition to the
merger clause, however, the Stock Purchase
Agreement makes 29 separate representations
and warranties and 16 separate covenants in
favor of [the plaintiff1.") tFN6] Again, si¡nilar
to this case, the Stock Purchase Agreement
did not include any representatioru or
wa¡ranties specifically addressing the subject
matter of the alleged fraudulent
representation Nonetheless, the court found,
"Even in the absence of a speci-fic disclairner, a
fraudulent inducement claim will be barred
whenever an express provision in a written
contract contradicts the claimed oral
representatioru in a meanilgfirl fashion."
Emergent Capital tr, 195 F.Supp.2d at 561
(internal quotation marks ornitted) (collecting
cases). tFNTl Moreover, "[e]ven if an
integration *404 clause is general, a fraud
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cláim will not stand where the clause was
included in a multi¡nillion dollar transaction
that was executed following negotiations
between sophisticated business people and a

fraud defense is inconsistent with other
qlecific recitals in the contract." Emergent
Capital I, 165 F.Supp.2d at622.

FN6. The merger clause at issue read, 'This

Agreement, ûogether with the exhibits and schedules

hereto and ancillary Agreements, contains the entire

understanding and agreement between or among

[ttre signatories], and supersedes all prior

understandings or agreements between or among

any of [the signatories] with respect to the subject

matter hereof." Emergent Capital II, 195

F.Supp.2d at 562.

FN7. Con Edison relies on JPMorgan Chase Bank

v. Liberty Mutual [ns. Co., 189 F.Supp.2d 24

(S.D.N.Y.2002), in which Judge Rakoff denied a

motion for summary judgment on the grounds of
fraudulent inducement and/or fraudulent

concealment in part because the broad disclaimer

language in that case did not preclude a finding of
reasonable reliance. However, the facts of this case

more closely resemble those of Citibank, N.A. v.

Plapinger, 66 N.Y.2d 90, 495 N.Y.S.2d 309, 485

N.E.2d 974 (1985), which the court in JPMorgan

used to distinguish the facts of that case from those

in which the New York Court of Appeals found that

a disclaimer agreement barred a claim of reasonable

reliance. In Plapinger, despite broad disclaimer

language, the disclaimers of reliance were signed

during the same negotiations during which certain

relied upon promises were allegedly made. As

Judge Rakoff explained, because of the proximity

between the disclaimer and the alleged oral

representations, 'in agreeing to the disclaimers, the

corporate officers had to know thât, at a minimum,

the disclaimers precluded reliance on any speciñc

oral promises made during the defendants'

negotiations with the [plaintitrs]." JPMorgan, 189

F.Supp.2d at 27. Similarly, the disclaimers in the

Conftdentiality Agreement in this case explicitly

addressed the information provided to Con Edison

during due diligence and Con Edison must have

known, in agreeing to that provision, that it was

giving up the right to rely on the August Policies

hrrned over during due diligence or any alleged oral

statements made during that same period unless Con

Edison chose to include specific representations and
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warranties in the subsequent deñnitive agreement

that covered those alleged representations.

Con Edison urges the Court to disregard
Emergent Capital in view of the Second
Circuit Court of Appeals' decision in Caiola v.
Citibank, 295 F.3d 3L2 (2d Cir.2002).
However, Caiola is not inconsistent with
Emergent Capital or Harsco and is
distinguishable from this case.

In Caiola, the plaintiff brought federal
securities fraud and state law claims agairist
the defendant, Citibank, which the district
court dismissed under Ru-Ie 12(bX6) of the
Federal Rules of Civil Procedure. Caiola, a
sophisticated investor and major client of
Citibank, undertook high volume equity
trading and entrusted funds to Citibank which
in turn engaged various outside brokerage
frrms. Id. at 315. As Caiola's trades grew,
Citibank proposed synthetic trading as a way
for Caiola, who was heavily concentrated in
Iarge positions of a single stock, to reduce the
risks associated with large-volume trading.
Id. at 316. Caiola took Citibank's advice and
the parties documented the resulting
transactions through an International Swap
Dealers Master Agreement ("ISDA
Agreement") dated March 25, 1994, which
governed the overall synthetic trading
relationship. Id. The ISDA Agreernent
contained an integration clause stating, in
part, "This Agreement constitutes the enti¡e
agreement and understanding of the parties
with respect to its subject matter and
supersedes all oral communication and prior
writings with respect thereto." Id. at 318.
Each syntJretic tra¡saction was governed by
an individualized Confrrmation containing a
number of disclaimers. Id. at 317. One such
disclaimer provided tJrat each party
represented to the other that "it is not relying
on any advice, statements or recommendations
(whether written or oral) of the other party."
I¿

In October 1998, Citibank's parent company
merged with another corporation and Caiola
feared that Salomon Smith Barney ("SSB"), an
affrliate of that corporation, would become
involved in his account. Id. When Citibank
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informed Caiola that this would in fact
happen, Caiola th¡eatened to terminate his
relationship with Citibank. Id. In response,

Citibank assured Caiola that SSB would not
interfere and that his synthetic trading
relationship with Citibank would remain
unchanged. Id. Moreover, Citibank told
Caiola that it would continue to control risks
through delta hedging, a strategy that
provides protection against small changes of
an underlying asset over a short time period.

Id. at 317, 330. Caiola allegedlv relied on
these assurances and continued doing business

with Citibank.

Within approximately six months, Caiola
discovered that Citibank had ceased treating
*405 his investments synthetically as early a

November 1998. Id. at 319. Instead, at SSB's

direction, many of his trades had been

executed on the physical market. Id. at 319-

Caio1a claims that he lost tens of millions of
dolla¡s in March.1999 alone because Citibank
had secretly and unitaterally terminated
synthetic trading. Id. The Court of Appeals
rejected Citibank's argunent that a

reasonable investor of Caiola's sophistication
would not have relied on the defendant's
atteged oral misrepresentations in view of the
disclaimers in the ISDA Agreement and
Confiruration Id. at 330.

ître disclaimers in Caiola differ signifi-cantly
from those contained in the Confrdentiality
Agreement and the Merger Agreement in this
case. Fiñt, the ISDA Agreement was

executed almost exactly frve years before

Caiola discovered that Citibank had stopped

synthetic trading. Second, the ISDA
Agreement governed the parties' relationship
as a whole rather than the specifrc, relatively
brief due rlitigence period governed by the
Confidentiality Agreement in this case.

Moreover, the disclaimer in the Confrrmation
in Caiola fell "well short of tracking the
particular misrepresentations alleged by
Caiola." Id. The Court of Appeals found that
the Confirmation at issue in Caiola stated
"only in general terms that neither party
relies 'on any advice, statements or
recommendation (whether written or oral) or
the other part.' " Id. The disclaimer
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demonstrated no connection to Citibank's
practice of delta hedging. In comparison, the
Confrdentiality Agreement in this case

specifically disclaimed reliance on any
Evaluation Material, which would include oral
statements and the August Policies, supplied
duñng due diligence. The Merger Agreement
subsequently disclaimed reliance on any
statement or information not memorialized i¡r
that document. The documents and
transactions in Caiola are thus very different
from those at issue in tJris case.

"In evaluating justifiable reliance, the
plaintiffs sophistication and expertise is a
principal consideration-" Emergent Capital I,
165 F.Supp.2d at 623 (collecting cases). Con
Edison, a sophisticated party advised by
sophisticated frnancial and legal advisors, had
ample opportunity during due diligence to
obtain any necessary infor:nration about
Select, and has not shown that NU ever
denied access to such information. Nor has
Con Edison demonstrated that it made
sufficient efforts to obtain the type of
information about Select and NU's risk
management policies that it now claims were
integral to the decision to merge with NU. See

Lazard Freres & Co. v. Protective Life Ins.
Co., 108 F.3d 1531, L543 (2d Ctu.1997)
("Where, a6 here, a party has been put on
notice of the existence of material facts which
have not been documented and he
nevertheless proceeds with a transaction
without securing the available documentation
or inserting appropriate language in the
agreement for his protection" he may tmly be

said to have willingly assumed the business
risk that the facts may be not as

represented.") (quoting Rodas v. Manitaras,
159 A.D.2d 341, 343, 552 N.Y.S.2d 618
(1990). See also Banque Arabe et
Internationale D'Investissement v. MaryIand
Nat'I Bank, 57 F.3d 146, 157 (2d Ctu.1995)
(affìrming surnmary judgment dismissirg a
fraud claim when plaintiff could not prove

reasonable reliance on a known and ösclosed
risk that was "readily available to lthe
plaintiffl or any interested party who cared to
ask"); Grumman Altied Indus., Inc. v. Rohr
Indus., Inc., 748 F.2d.729,737-38 (2d Cir.1984)
(ptaintiffs expertise, u¡fettered access to
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relevant information, and failure to take
advantage of that access precluded plaintiffs
claim of justifiabte reliance on alleged
misrepresentations). "Where sophisticated
businessmen engaged in major +406

fransactions enjoy access to critical
information but fail to take advantage of that
access, New York courts are particularly
disilclined to entertain claims of justifiable
reliance." Grumman, 7 48 F.2d at 7 37 .

The plaintiff could have asked NU for
add.itional documents as it saw frt, such as

underlying Select contracts, but there is no

evidence that Con Edison did so or that NU
failed to provide any requested material' For
exarrple, Con Edison's Charles Wetiþ
testifred as follows at his deposition:

Q: Was there anything that you asked for
that you didn't get lin order to evaluate
Select's position from a volume or risk
management persPectivel?
A: Yes.
Q: What was that?
A: The actual documents, the contracts,
actua-I documents.
Q: Which contracts are you referring to?
A: All contracts that Select had.

Q: Who did you ask?
A: I didn't--that's the type of thing that we

needed.

Q: Did ¿riyone at Con Ed ask for that?
A: I don't know.

(Weliþ Dep. at 36.) Moreover, Con Edison
employee Joh¡r Perkins, Director of Financial
Administration for Con Edison Company of
New York, testifred that Con Edison never
e>çected to review Select's actual contracts in
order to determine if the company was in
compliance with its risk management policies.
(Deposition of John Perkins dated Feb. L,2002
("Perkir¡s Dep.") at t9'20 attached as Ex. 86 t¡
Gueli Decl. Opp.) Perkins explained:

I mean, from my own ex¡rerience, contracts
of that type ... are generally considered
confidential, so it's not something that we,

for example, would typically give to anybody
else.... It's really you have to go and ask
what contracts you're engaged in, what you
are coveúng. It's unlikely, exlremely
unlikely that someone would go across the
confidentiality barrier and give you the
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contract.
(Perkins Dep. at 19-20.)

Moreover, multiple high level Con Edison
employees testifred that NU never denied Con
Edison any requested information during due
diligence. Weliky testiñed that no one from
Setect ever told him that they would not
supply Con Edison with the Select contracts.
(Weliky Dep. at 38.) Nor did Weliky hear
from anyone at Con Edison that zuch a
request had been refused. (Id.) Weliky
admitted that after meeting with Simon and
Frost on September 23, 1999, he did not recall
ever discussing the risk management policies
with anyone at Select or NU. (Id'. at 42.)

Joan Freilich's experience appears
consistent with Wetiky's and she testified at
her deposition as follows:

Q: During the course of the due diligence
proce6s, was there any information that you
had asked for that Northeast Utilities didn't
provide?
A: Some of it may have been provided in
discussion or informally as opposed to
formally, but I don't recall that we
specifrcally asked for any information that
was not provided at all, or that at least we
didn't have an elçlanation that we weren't
able to accept as to why it might not be
provided.
Q: So do you recall that there was
information that wasn't provided, but there
was an acceptable explanation that went
along with it?
A: I don't recall specifrcally, but there might
have been

(Freilich Dep. at 36-37.)

And FinaIIy, Luther Tai, the Vice President
of Corporate Planning at Con Edison, *407

who maintained significant control over Con
Edison's due diligence at Select, (Deposition of
Luther Tai dated Nov. 28, 2001 ("Tai Dep.
Nov. 28") at 29-30 attached as Ex. 88 to Kraus
Decl. Supp.), testified as follows:

Q: Did it ever come to your attention that
NU hetd back from Con Ed information that
it thought was competitively sensitive?
A: I don't recall sPecificallY.
Q: Do you have even a general recollection
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of something like that haPPening?
A: No.

(Tai Dep. Nov. 28 at 61.)

Con Edison has not demonstrated that it
sought the i¡formation about how the
Standard Offer Contract was covered or
Select's risk management policies that it now

claims was crucial to its decision to merge
with NU. Nor has Con Edison pointed to
evidence that NU ever denied such

information to Con Edison- [FN8] (Deposition
of Joseph Cunha dated Oct. 26,200L at 57

attached as Ex. 59 to Kraus DecI- Supp.;
Deposition of Howard Kelley dated Aug. 20,

2O0l at 100 attached as Ex. 72 to Kraus Decl.

supp.)

FN8. In spite of the testimony cited above, Con

Edison contends that, "Because of confidentiality

concerns, concerns about sharing potentially

sensitive information, and concerns about potential

leaks, NU limited the documents it would directly

provide to Con Edison, and insisted that Con

Edison's diligence respecting Select rely on

discussions with and presentations by senior

representatives of NU, such as John Forsgren and

Gary Simon, to obtain the requested information."

@1.'s Resp. Rule 56.t St. f 9.) However, the

deposiúon testimony that Con Edison cites in
support of this contention fails to identiff any

specihc instances in which Con Edison actually

requested specific information or documents and

hâd that request denied due to confidentiality or

other concerns. (Deposition of John D. McMahon

dated Nov. 21,2001 at27-30 attached as Ex- 83 to

Gueli Decl. Opp.; Freilich Dep. Gueli aJ 33-34'

6446, 126-28; Welþ Dep. 36-38, 67-71, 129-30:

Frost Dep. at 35-36, 8l; Deposition of Nicholas

Galletti dated Nov. 15, 2001 ("Galletti Dep.") at 88'

l0l-02, 10647 attached as Ex. 74 to Gueli Decl.

Opp.) There is limited deposition testimony cited by

the plaintiff that alludes somewhat more clearly to

information ttrat NU did not provide. (Welþ Dep.

at 88-89, 135-36; Frost Dep. at 136-37: Galletti

Dep. at 195-96.) Even this testimony falls short of
evidence that Con Edison asked for specific

documents that NU refused to provide, particularly

in view of the deposition testimony ftom Con

Edison's own witnesses cited in the text. In any

event, it would have been unreasonable in a multi-

billion dollar transaction to have relied on oral
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representations about contracts that were not

produced, particularly in the face of a

Conñdentiality Agreement that said no reliance

could be placed on such representations and when

no representations about the allegedly withheld

contracts were included in the Merger Agreement.

If the plaintiff was in fact concerned about its
inability to view any contracts, this is exactly the

type ofconcern that it could have hedged against by

including a pertinent representation or warranty in

the Merger Agreement.

If NU had refused to Provide any
information that Con Eöson sought, Con
Edisoq a sophisticated party, could have
structured the Merger Agreement to include
additional representations and wa¡ranties
addressing any reservations Con Edison
maintained over risk management polices at
Select or, for that matter, any other relevant
concerns. Instead, Con Edison chose to enter
into an agreement without including such
Iang,uage or specifically including any
representations or warranties with respect to
the August Policies or alleged oral
representations made during due diligence,
both of which were disclaimed. by the
Confidentiality and Merger Agreements.
"sophisticated parties to major transactions
cannot avoid their disclaimers by complaining
tJlat they received less than all irrformation,
for they could have negotiated for frrller
information or +408 more comPlete
waffanties." DynCorp v. GTE Corp', 215
F.Supp.2d 308, 322 (S.D.N.Y.2002). "It is not
the role of the courts to relieve sophisticated
parties from detailed, bargained-for
contractual provisions that allocate risks
between them, and to provide extra-
contractuaf rights or obligations for one side

or the other." Id.

Ultimately, Con Edisonls claim that the
disclaimers in the Confrdentiality and Merger
Agreements are too general to bar reasonable
reliance is unpersuasive. The Confidentiality
Agreement explicitly disclai¡ned reliance on
the exact type ofdue diligence representations
made in the August Policies and allegedly
made orally by NU employees. The parties
subsequently agreed to an integration clause
in tJle Merger Agteement that barred reliance
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on any representatiorrs or information that
was not specifically covered by the extensive
and detailed representations, warranties and
covenants in that contract. The
Confrdentiality Agreement facilitated the
production of documents and information
subject to the condition that such materials
could not be relied upon udess they were
specifically included in the subsequent
defrnitive agreement. Considering the
combiled force of these two documents, no
reasonable jury could conclude that Con
Edison reasonably relied on the alleged
misrepresentations. The sophistication of the
parties, the arms-length nature of the
transaction, and the inclusion of numerous
representations and warranties covering other
aspects of the merger aU support this
conclusion

Because Con Edison cannot sustain a clain
of reasonable reliance, NU's motion for
srunmary judgment on Con Edison's
fraudulent inducement claim is granted.
Count VI of the Complaint is therefore
dismissed.

Con Edison also seeks swnmary judgment
on its claim that NU fiaudulently induced Con
Edison into entering into the Merger
Agreement by misrepresenting Select's risk
management policy. For the reasons already
explained, Con Edison cannot demonstrate
reasonable reliance to succeed on this claim.
Therefore, Con Edison's motion for summar¡r
judgment on Count VI is denied.

IV

NU seeks srunmarJ¡ judgment dismissing
Con Edison's Seventh Claim for Relief for
negligent misrepresentation Con Ed alleges
that:

NU negligently misrepresented to Con
Edison that Select was or would be matched
orL or otherwise would employ appropriate
risk management techniques with respect to,
its fixed-price contractual supply obligations
to CL & P and adhered to defined risk
management policies that precluded Select
frorn maintaining more than a specified
limited number of megawatt hours in
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unmatched fixed-price contractual supply
commitments in any givenyear.

(Compt.f 83.) Con Edison contends that it
factually and reasonably relied on those
representations to its detriment in deciding to
enter into the Merger Agreement and seeks
declaratory judgment that the Merger
Agreement is void or voidable, as well as
money damages. (Compl.ff 84-86.)

t6lt7l The elements of a claim for negligent
misrepresentation under New York law are
that "(1) the defendant had a duty, as a result
of a special relationship, to grve correct
informatiorç (2) the defendant made a false
representation that he or she should have
known was incorrect; (3) the information
supplied in the representation was known by
the defendant to be desired by the plaintifffor
a serious purpose; (4) the plaintiff intended to
rely and act upon it; and (5) the plaintiff
reasonably relied +409 on it to his or her
detriment." Hydro Investors, Inc. v. Tbafalgar
Power Inc., 227 F.3d 8, 20 (2d Ctu.2000).
Thus, to prove negligent misrepresentation
r¡nder New York law the plaintiff must prove
reasonable reliance on the alleged
misrepresentation- For the reasons extrllained
in Part lTf, Con Edison can¡rot demonstrate
the necessar¡r element of reasonable reliance.
NU's motion for summary judgment on Con
Edison's negligent misrepresentation clai:n is
therefore granted.

t8l NU also alleges that Con Edison's
negligent misrepresentation should be
dismissed because there is no special
relationship between the parties. Under New
York law, a claim for negligent
rnisrepresentation is not actionable without a
special relationship oftrust or confrdence. See
Suez, 250 F.3d at 102-03; Banque Arabe, 57
F.3d at 158; Viìlage on Canon v. Bankers
T'¡n¡6t Co., 920 F.Supp. 520, 531-32
(S.D.N.Y.1996). The deterrnination of
whether a special relationship existed is a
factual inquiry. Suez, 250 F.3d at 103.

The Complaint alleges that "there existed
between the parties a close degree oftrust and
reliance in connection with the due diligence
process." (Compl.{ 83.) Con Edison contends
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that NU violated this relationship bv failing
to provide conrect information about Select,
failing to make firll, complete and accurate
disclosures, and by remaining silent about
Select's risk management policies despite a
duty to speak that resulted from NU's
superior knowledge of Select. NU argues, by
contrast, that the parties were both
sophisticated investors engaged in an arrns'
length transaction that d.id not give rise to a
special relationship. See Village on Canor¡
920 F.Supp. at 531; Cf. Suez, 250 F.3d at 103-

04.

In this case, it is unnecessary to reach the
question of whether a special relationship
existed between the parties because Con
Edison cannot prove the essential element of
reasonable reliance, and therefore Con Edison
cannot prevail on its Seventh Claim for Relief.
NU's motion for fluûnarf¡ judgment
dismissing Con Edison's negligent
misrepresentation clairn is therefore granted.

V

[9] Both parbies move for summarJ¡ judgment
on Con Edison s First and Third Claims for
Relief. The first count alleges that "Northeast
has breached or failed to perfor-rrr i¡r a material
respect its obligations under Section 4.01 of
the Agreement." (Compl.f 52.) Con Edison
seeks monetary damages on this claim.
(Compl.f 55.) The third claim alleges the
failure of a condition precedent under Section
6.02(a) of the Merger Agreement which
provides that it is a condition of Con Edisort's
obligations that the "representations and
wanranties of NU set forth herein shall be true
and corect both when made and at and as of
the Closing Date...." (Merger ACr. $ 6.02(a).)
The third claim alleges "Northeast has failed
to perfor.rr or caused to be performed in all
material reqlects all obligations required to be
performed by it and its subsidiaries under
Section 4.01 of the Agreement." (Compl.f 62.)
"By reason of the foregoing, there has been a
failure of a condition precedent to Con
Edison's obligation to proceed with and
consum¡nate the mergers contemplated by the
Agreement." (Compl.{ 64.) Con Edison seeks
equitable relief on this claim. (Compt.f 65.)
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Section 4.01 of the Merger Agreement
provides that between the execution of the
Merger Agreement on October 13, L999 and
the closing of the merger, "NIJ shall, and shall
cause the NU Subsidiaries to, carry on their
respective businesses in the ordinar¡r course
consistent with past practice...." (Merger Agr.
$ 4.01.) Con Edison *410 claims that NU's
failure to do so constitutes a breach of the
Merger Agreement and a failure of a condition
precedent under Section 6.02. Thus, Con
Edison ¿rrgues, it may justifrably terminate
the merger under Section 7.01(c) of the Merger
Agreement.

Con Edison alleges, more specifically, that
Select administered the CL & P Standard
Offer Contract i¡r violation of its past practices
as set forth in the August Policies by failing to
secure electricity supply for the duration of
the contract. tFNgl Moreover, in fi¡rther
violation ofSection 4.01, Select then adopted a
new risk management policy on May 4,2000,
without infor:rring Con Edisor¡- (Select Energ¡r
Policies dated May 4, 2000 ("May Policies")
attached as Ex. 20 to Gueli DecI. Supp.) Con
Edison contends that the May Policies deleted
key volumetric and VaR limits and that these
changes allowed Select to carrJ¡ large
uncovered positions that vastly exceeded
anything that would have been allowed under
the disclosed Policy.

FN9. The August Policies provided, in part, that

![t]he approved hedge ratio is 70-100% for NU's
future energy commodities associated with fxed
price energy commitrnents, ¡ntegrated over the life
of the portfolio. Additionally, in no year can more

than one million MWh of fxed price energy

commiÍnents remain unhedged." (August Policies

at 5.) The August Policies set forth volumetríc

limis regarding specifrc types of energy products

and obligatíons in particular markets. (August

Policies at 6-8.) They also provided that Select's

risk exposure would be limited to a value at risk
("VaR") of no more than $20 million. (August

Policies at 9.) However, the Policies also stâted that

'[t]hese Policies will be reviewed at regular

intervals and changes will be approved by the Risk

Oversight Council (ROC)." (August Policies at 2
(emphasis added).)

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt- Wo

@

16div002213



249 F.Supp.2d387
(Cite as: 249 F.Supp.zd 387, *410)

NU opposes Con Edison's motion and moves
for summar¡r judgment on the claims on the
ground that NU's actions were in fact
consistent with past practice. NU asserts that
it did not adopt new policies in May 1999, but
that the new document merely reflected
modiñcations to the August Policies. Such
changes were consistent with Select's risk
rnanagement strategy because both the new
and old policies state at the outset that
"[t]hese Policies will be reviewed at regular
intervals and changes will be approved by the
Risk Oversight Council (ROC)." (August
Policies at 2; May Policies at 2.) Thus, NU
claims, it was frrlly consistent with past
practice for Select to modi$ its risk
manragement policies in accorda¡rce tvith
changing business needs.

Moreover, NU argues, Select's short position
was not inconsistent with past practice. The
extent of Select's experience with standard
offer contracts consisted of manag:ing one
requirements contract with Boston Edison
beginning in 1998. As Con Edison knew, this
contract had in fact proved "quite negative"
for NU because Select was short electricity at
a time when prices experienced an upward
spike, resulting in a loss of over $20 million on
the contract in the fi¡st half of 1999. (Freilich
Dep. at 40; Deposition of John Forsgren dated
Dec. 13, 2001 ("Forsgren Dep. Kraus") at 30-
33 attached as Ex. 62 to Kraus. Decl. Supp.)
Hence, NU's lirnited ex¡:erience with standard
offer contracts included the maintenance of
short positions.

NU also alleges that Con Edison knew of
NU's short position yet never protested prior
to trying to renegotiate the Merger
Agreement. For example, NIJ's Form 10-Q
public filing with the SEC dated Ma¡ch 30,
2000 and frled May 15, 2000, stated:

The servicing of CL & P's standard offer
load is a significant risk for Select Energy,
as this contract is for a 4-year period at a
fixed price. This risk is somewhat mitigated
by Select Energy *4ll entering into
purchase contracts with other energy
providers to supply a portion ofthe standard
offer requirement. If Select Energy is
unable to source this load requirement at
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prices below the standard offer contract price
as a result of energy price increases, Select
Energy's earnings would be impacted by
these market fluctuations.

(NU Form 10-Q for Quarterly Period Ending
March 31, 2000 at 15-16 attached as Ex. 21to
Gueli Decl. Supp.) NU claims that Con Edison
must have been aware of the risks facing
Select.

[10] Based on competing interpretations of
the Merger Agreement, both parties ask the
Court to resolve the question of whether Select
failed to follow its past practice, potentially
excusing Con Edison from performance.
"Where the language used is susceptible to
differing interpretations, each of which may
be said to be as reasonable as another, then
the interpretation of the contract becomes a
question of fact" and cannot be resolved on a
motion for summarSr judgment. Bourne v.
Walt Disney Co., 68 F.3d 621, 629 (2d

Cir.lggSXinternal alterations and quotation
marks omitted); see also Bank of America
Nat'l T?ust and Savings Assoc. v. Gillaizeau,
766 F.zd 709, 7L5 (2d Ctu.1985) ("Where

contract l4nguage is arrrbiguous, the differing
interpretations of the contract present a
triable issue of fact. Summary Judgment is
therefore inappropriate.") The Court cannot
determine as a matter of law that the contract
is urrambiguous. See Bourne, 68 F.3d at 629
("If ttre language of the contract is
'unambiguous and conveys a definite
meaning,' then the interpretation of the
contract is a question of law for the cou¡t.")
(quoting Sayers v. Rochester Tel. Corp'
Supplementat Mg¡nt. Pension Plan, 7 F.3d
1091, 1094 (2d Cir.1993).

The Court ca¡not deterrrine as a matter of
Iaw whether a violation ofSection 4.01 ofthe
Merger Agreement did or did not occur.

Questions of fact remain for a jury. As a
result, the parties' cross-motions for summarSt
judgrnent on the fi¡st and third claims are

both denied.

VI.

tlll Con Edison moves for surnmarJ¡
judgment on its Fifth Cause of Action a[eging
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that there was a failure of a condition
precedent to Con Edison's obligations
pursuant to Section 6.02(d) of the Merger
Agreement. Section 6.02(d) provides that
"[flrom and after the date of this Agreement,
no Material Adverse Change with respect to
NU (including the discovery of, any
deterioration in, or any worsenilg of, any
change, effect, event, occrurence or state of
facts existing or known as of the date of the
Agreement) shall have occurred." A Material
Adverse Change ("MAC") is "any change,
effect, event, occurrence or state of facts ...
that is, or would reasonably be expected to be,
materially adverse to the business, assets,
properties, condition (frnancial or otherwise),
results of operations or prospects of [NU] and
its subsidiaries taken as a whole...." (Merger
Acr. $ 8.03(b).) Con Edison alleges that the
MAC constitutes a failed condition precedent
under Section 6.02(d) of the Merger
Agreement and excuses Con Edison from
performance.

Con Edison argues that Morgan Stanley's
February 27, 2001 presentation to NU's Board
of TYustees demonstrated that NU suffered a
MAC, particularly that portion of the MAC
defrnition that refers to NU's "prospects."
tFNlOl GVIS Feb. Presentation.) *412

According to Con Edisorq Morgan Stanley
represented that NU's consolidated forecasted
earnings for the fi.ve year period from 2001
through 2005 fell from $1.458 billion to $1.094
biltion between October 1999 and September
2000. (MS Feb. Presentation at 3.) Morgan
Stanley also allegedly d¡opped NU's per share
valuation range from $18.25-$23.50 to $15.25-
$18.50 between its October 1999 and February
2001 presentations to NU's Board. 0¡f,S Oct.
Presentation al NU 235246:' I['S Feb.
Presentation at IWS 2273.) Con Edison also
cites a report by NU Tîeasu¡er David McIIale
in which he noted "that between October 1999
and September 2000, Select lowered their
average profit margins substantially, from
8-t7o to 4.57o." @eport by David McHaIe to
John Forsgren dated Jan- 6, 2001 at NU-
t82459 attached as Ex. 35 to Gueli DecI.
S*pp.) Taken together, Con Edison claims, the
evidence demonstrates a drastic decline in
NU's financial condition and prospects. In
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other words, the company had undergone a
material adverse change.

FNt0. Con Edison claims to have relied on the

opinions of Morgan Stanley, NU's own bankers, in
making this motion in order to avoid a factual

dispute over the accuracy of the analysis of Con

Edison's bankers, SSB. Nevertheless, genuine

questions of material fact still exist.

NU denies suffering a MAC and argues tJ:at
such a determination presents quintessential
issues of fact for a ju4y to decide.
Demonstrating that questions of fact remain,
Dan More, the Managing Director of Mergers
and Acquisitions at Morgan Stanley who
actually gave the February 2001 presentation
to NIJ's Board, offered a different view of the
presentation's meaning. (Deposition of Dan
More dated Nov. 30, 2001 ("More Dep.") at 6
attached as Ex. 135 to Kraus Decl. Opp.)
More attested that when asked by NU
management, the NU Board of T?ustees, and
in conversations with SSB persormel, More
was "emphatic that there was no material
adverse change lat NU]." (More Dep. at 69.)

NU also offers a report by its own expert
witness, Donna M. Hitscherich
("Hitscherich"), Adjunct Professor in the
Finance and Economics Department at
Columbia University's Graduate School of
Business, concerning the meaning and effect
of Morgan Stanley's February presentation.
(Rebuttal Report of Donna M. Hitscherich
dated Mar. t8, 2002 ("Hitscherich Rebuttal")
attached as Ex. 146 to Kraus Decl. Supp.) NU
asked Hitscherich to respond to the assertion
of Con Edison's expert that:

Analyses prepared by Morgan Stanley, NU's
own frnancial advisor, and presented to
NU's board of trustees support the
conclusion that NU's prospects changed
substantially and rnaterially from October
1999 to early 2001 and that a reasonable
acquirer would consider the changes in the
level and mix of NU's projected profrts, as

reflected in Morgan Stanley's February 2001

ana-lysis to be a signifrcant development.
From a business and economic perspective, a
change of this magnitude would constitute a
material adverse change in the prospects of
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the acquiree.
(Hitscherich Rebuttal al l'2 (internal
alterations and quotation marks omitted).)
Hitscherich found the contention that changes
in NU's earning forecasts between October
1999 and early 2001 constitute a MAC to be

"superfrcial and unsupportable" and that "no
proper or meaningfrrl analysis of NU's
business prospects can be based on the mere
mathematical differerrces in the numbers
contained in the lMorgan StanleYl
Presentatioq and ... no reasonable acquirer
would view those numbers i¡r such a srunmary
manner" as Con Ed.isonis expert *413 had
done. (Hitscherich Rebuttal at 3, 19-20.)

NU also challenges Con Edison's conclusions
about NU's comparative financial prospects

discussed above because John Forsgren
allegedly e:plained to Joan Freilich that the
ir¡formation in the October 1999 forecast was
"as¡lirational, optirnistic and certainly should
not be relied on-" (Forsgren Decl. f 5.)

Forsgren also explained tJlat Con Edison
cannot make a valid comparison between the
October 1999 forecast and Morgan Stanley's
February 2001 presentation because the latter
docunent was "prepared outside of the
customar¡r process by which NU compiles its
official 5-year earnings projections" and was

"created only for the limited pu4)ose of
deciding whether Select should make a $480
million invest¡nent" in certain other assets.
(Forsgren Decl. f 10.) Fi¡aflv, NU notes that
the price of NU's common stock as traded on
the New York Stock Exchange was in fact
slightly higher after Con Edison announced its
withdrawal from the Merger Agreement than
it was before rumors of the merger could affect
NU's stock price. (Rebuttal Report of Gregg
A. Jarell dated. Mar. 20, 2002 fÍ L0'L2
attached as Ex. 93 to Kraus Decl. Supp.)
Accordingly, no MAC was reflected in tJre

trading price of NU's stock.

The parties present differing interpretations
of NU's evolving frnancial condition and
prospects. Each parby has presented expert
reports, deposition testimony from those
involved in the merg:er, and various other
docunents purporting to support their case.

The differing interpretations of the financial
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data and the competing testimony of the
parties' e;perts create genuile issues of,

material fact that cannot be resolved on this
motion for summar¡r judgment. Therefore,
Con Edison's motion for summary judgment
on the Fifth Cause of Action is denied.

VII.

tlzl Con Edison moves for stunmarJr
judgment dismissing NU's counterclaim which
alleges that Con Edison materially breached
the Merger Agreement by repudiating its
obligations under the contract and by refiring
to proceed with the merger on the terms set
forth in the Merger Agreement.
(Counterclaim { 60.) NU contends that the
material breach occuned on or about March 5,

2001 when Con Edison notifred NU that it
would not proceed with the merger on the
terms set forth in the Merger Agreement.
(Counterclaim Í 7.) This breach allegedly
caused NU and its shareholders substantial
damages, including but not limited to the loss

of the acquisition premium in the Merger
Agreement; the dilfference between the
merger consideration as established by the
Merger Agreement and the cu¡orent market
value of NU's common stock; the expenditure
of NU's time, money, and other resources in
seeking regulatory approval ofthe merger and
in preparing for consolidation of NU and Con
Edison afber consumrnation of the merger;
and lost business opportunities dr:ring the
time that NU's operations were restricted by
provisions of the Merger Agreement.
(Counterclaim { 61.)

According to Con Edison, NU cannot obtain
consequential damages for any alleged breach
of contract because the Merger Agreement
requires that such recovery be preceded by a
"wilLful" breach which Con Edison claims did
not occur. Section 7.02 of the Merger
Agreement provides that in the event of
termination of tJle Agreement by either party
"as provided in Section 7.01," the Merger
Agreement "shall forthwith become null and
void and have no effect, without any liabiLity
or obligation on the part of feither partyl
[other than pursuant to certain sections +414

not here relevantl ...." Consequential damages

@
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are only available:
to the extent that such termination results
from the willfrrl and material breach by a

parbv of any of its representations,
warranties, covenants or agreements set

forth in this Agreement, in which case such

terrri¡ation shall not relieve any party of
any tiability or damages resulting from its
willful and material breach of this
Agreement....

(Merger ACr. $ 7.02 (emphasis added).) Con

Edison argues that the sole way in which NU
can obtain consequential damages for breach

of contract is by satisfying the conditions of
Section 7.
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DecI. Supp.; Deposition of Michael G. Morris
dated Dec. 20,2001 at 2t9 attached asB,x- 74

to Gueli Decl. Supp.) At oral argument,
counsel for NU characterized these statements
as made without the benefit of fi¡ll discovery
and in accordance with deponents' desires to
avoid accusing Con Edison ofbad acts. (Tl. at
60.) Cou¡sel also argued that the meaning of
such statements should properþ be fleshed out
on cross examination at trial. (Tr. at 60')

NU argues cor:rectly that the defrnition of
willft¡l acts in Metropolitan Life is of little use

in determining what constitutes a "willful and
material breach" under Section 7 '02 of th.e

Merger Agreement. In Metropolitan Life, the
New York Court of Appeals concluded tJrat

"the term wilIñrt acts as used in this contract
was intended by the parties to subsume

conduct which is tortious in nature, i.e.,
wrongfirl conduct in which defendant willfirlly
intends to i¡rflict harm on plaintiff at least in
part through the means of breaching the
contract between the parties." Metropolitan
Life, 618 N.Y.S.2d 882, 643 N.E.2d at 508
(emphasis added). The Court of Appeals
examined the entire contract in that case and
concluded that the parties "intended to
narrowly exclude from protection truly
culpable, harrnfui conduct, not merely
intentional nonperformance of the Agreement
motivated by frnancial interest-" Id. Under
the contractual interpretation tool of "ejusdem
generi6", the court found that "willful acts" as

used by the parties to the contract should be

interpreted as "referring to conduct similar in
nature to the *415 'intentional
misrepresentation' and'gross negligence' with
which it was joined as exceptions to
defendant's general immunity from liability
for consequential damages." fd.

Tlrere is no evidence that the parties in this
case intended a defi¡ition based on tort law to
apply to Section 7.O2 of the Merger
Agreement. See VTech Holdings Ltd. v'
Lucent Technologies Inc., 172 F.Supp-2d 435,

441-42 (S.D.N.Y.2001). In this case

willfr.rlness is tied only to a material breach of
the contract and not to tort concepts such as

"intentional misrepresentation" and "gross

negligence." The terms of the Merger

Con Edison defines "willful" breach as

conduct undertaken with malice and in bad

faittr in accordance with the New York Couri
of Appeals decision in Metropolitan Life Ins'

Co. v. Noble Lowndes Int'I, Inc., 84 N.Y'2d
430, 618 N.Y.S.2d 882,643 N.E.2d 504 (1994).

At issue in MetroPolitan Life was a
contractual provision lirniting Iiability for
actions other than those involving
"intentional misrepresentations, or damages

arising out of ldefendant's] willful acts or gross

negligence." Id. 618 N.Y.S.2d 882,643 N.E'2d
at 506 (emphasis omitted) (alteration in the
original). See also Kalisch-Jarcho, Inc. v. CiW

of New York, 58 N.Y.2d 377, 46L N.Y.S.2d
746,448 N.E.2d 413,416-L7 (1983) (finding an
exculpatory clause unenforceable when the
misconduct for which it granted immunity was

"fraudulent, malicious or prompted by the
sinister intention of one acting in bad faith.")

Con Edison contends that NU can poirt to
no evidence of willfuÌ conduct or bad faith by
Con Edison. Instead, Con Edison claims, it
failed to go through with the merger due to

the type of economic self-interest that
Metropolitan Life held not to be willful' In
support of this claim, Con Edison cites

statements by two NU executives who

testifred that they thought Con Edison refused

to go forward with the merger because of
genuine frnancial concerns, and that Con

Edison CEO McGrath acted in good faith in
negotiating the merger. (Deposition of John
Forsgren dated Dec. 13, 2001 ("Forsgren Dep'

Gueli") at 330 attached as Ex. 59 to Gueli
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Agreement are not so unambiguous tJrat the
Court can determine that Con Edison's
interpretation is correct as a matter of law or
that Con Edison's actions do not rise to the
level of willfi¡lness required to recover
consequential damages.

NU also argues that Section 7.02 simply
does not govern its breach of contract clairn
and therefore it need not prove a willfrrl
breach to recover consequential damages.
Section 7 of the Merger Agreement is a
termination clause rather than a general
provision for breach of contract damages, and
applies "[i]n the event of terrrination of this
Agreement by either NU or [Con Edison] as
provided in Section 7.01." (l\¡ferger ASr. $

?.02.) Section 7.01 provides the conditions
under which the Merger Agreement can be
terrrinated. The actual procedures for
terrrri¡ration are outlined in Section 7.05,
which states that termination pursuant to
Section 7.01:

shall, in order to be effective, require, inthe
case of NU, action by its Board of TÏustees
or the duly authorized cornmittee or
designee of its Board of Tþustees to the
extent permitted by law and the T?ust
Agreement and, in the case of [Con Eöson],
action by its Board of Directors or the duly
authorized committee or designee of its
Board of Directors to the extent permitted
by law and its certificate of incorporation.

(Merger Aer. $ 7.01.) NU argues that neither
NU's Boa¡d of T?ustees nor Con Edison's
Board of Di¡ectors took any "actiort" to
tenrrin¿te the Merger Agreement and thus
Section 7.02 does not apply to t,l.e

Counterclaim. (See, e.8., Deposition of
Michael J. Delguidice dated July 16, 2001 at
212-14 attached as Ex. 61 to Kraus. Decl.
Supp.; Deposition of Joan Freilich dated Dec.

11, 2001 at 436 attached as Ex. 63 to Kraus
Decl. Supp.; Deposition of Ellen V. Futter
dated Nov. 9, 2001 at 97-98, 213 attached as

Ex. 66 to Kraus. DecI. Supp.)

Con Edison attacks this assertion on two
prirnary grounds. First, Con Edison argues
that NU has defeated its claim for
consequential damages by alteging that
neither partv terminated the Merger
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Agreement. Con Edison contends that such
damages a¡e available only if there is both a
breach and a subsequent termination, which
cor¡¡sel for Con Edison stated would occur
after a breach. (Tf. at 8.) It is true that the
Merger Agreement contains no provision for
relief in the event of a breach of contract
without a valid termination. A¡rd it is
possible that tJre parties intended Section 7's
termi¡ation provisions to provide the
exclusive coverage of the parties' liabilities in
case ofa breach.

Second, Con Edison argues that it did in fact
terminate the Merger Agreement when
McGrath informed Morris on March 5, 2001
that Con Edison would not proceed with tlre
merger. Con Edison contends that NU
conceded the fact of Con Edison's termination
when Morris wrote to McGrath that same day
that "Con Edison's unwillingness to proceed
effectively termi¡ates our Merger
Agteement." (Letter from Morris to McGrath
dated Mar. 5, 200L ("Monris-McGrath Letter")
attached as Ex. 41 to Gueli Decl. Supp.) The
letter +416 also stated: "NIJ considers Con
Edisort's refusal to proceed with the merger at
tJle agreed-upon price to constitute an
anticipatory repudiation and breach of our
Merger Agreement. " (Morris-McGrath Letter.)
As furbher evider¡ce of termination, Con
Edison cites an NU press release which stated
that because Con Edison failed to provide
assurances that it would abide by the terms of
the Merger Agreement, "the agreement has
effectively been termi¡rated." (NU News
Release dated Mar. 5, 2001 attached as Ex. 43
to Gueli Decl. Supp.) At oral argument, NU
alleged that the uses of "terminates" and
"ter¡ri¡rated" in the above instances were
merely colloquial and were not meant as

contractual terms of art. (TY. at 58.)

There are issues of fact as to the
interpretation of Section 7 of the Merger
Agreement. It is not clear that Section 7,
which provided for a regularized method of
terrrination of the Merger Agreernent,
provided the sole basis for a party to obtain
damages if the other party breached the
Merger Agreement by failing to abide by its
terms. NU's argument is that Con Edison
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breached the Merger Agreement by failing to
proceed with the merger in accordance with
the terrns of the Merger Agreement. There
¿rre also disputed issues r¡¡hether the
terrrination provision was substantially
complied with. In any event, even if Section 7

were the exclusive me¿rns to obtain
consequential damages, there would be issues

of fact as to the irrtent of the parties in
requiring a "willful and material breach" and

whether such an event had occurred'
Therefore, Con Edison's motion to dismiss

NU's Counterclaim for breach of contract is
denied.

VItr.

[13] Con Edison also moves for zummarJr
judgment dismissing NU's counterclaim for
lack of standing to the extent that NU seeks

to recover its shareholders' lost premium'
Paragraph 61 of tJle counterclaim alleges, in
part, "As a result of Con Ed's breach of the
M"tget Agreement, NU and its thousands of
public shareholders have suffered substantial
damages, including but not lirnited to the loss

of the acquisition premium in the Merger
Agreement...." (Counterclaim { 61 (emphasis

added).) The parties agree that NU could

recover the takeover premium on behalf of its
shareholders if they are i¡rtended third parby

benefrciaries of the Merger Agreement'
However, Con Edison and NU disagree about

whether this is the case.

According to Con Edison, Section 8.06 of t}re
Merger Agreement makes explicit that there
are no intended third partv beneficiaries of the
contract. Section 8.06 provides that "except

for the provisions of Article II ... [the Merger
Agreement isl not intended to confer upon any
person other than the parties any rights or
renedies." (Merger ACr' $ 8.06.) Article tr of
the Merger Agreement outlines wh¿t would
happen when Con Edison and- NU merge (the

"Effective Tirne"), including provisions for Con
Edison to pay the merger consideration to NU
shareholders. (Merger Agr. Art. 2.)

t141 NU can sue on behalf of its shareholders
if they are intended third party benefrciaries
of the Merger Agreement. See Associated
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Teachers of Huntington, Inc. v. Bd. of Educ.,
33 N.Y.2d 229,35L N.Y.S.2d 670, 306 N.E.2d
791, 794 (1973) ("the promisee has an
undisputed right to enforce the contract made

for the benefrt of third parties"). Under New
York law, NU's shareholders are intended
(rather than incidental) benefrciaries of the
Merger Agreement "if recognition of a right to
performance in the beneficiary is appropriate
to effectuate the intention of the parties and
either (a) the performance *417 of the promise
will satisfr an obligation of the promisee to
pay money to the beneficiary; or (b) the
circumstances indicate that the promisee
intends to give the beneficiary the benefrt of
tlre promised performance...." Levin v. fiber
Holding Cotp., 277 F.3d243,248 (2d Cir.2002)
(quoting Restatement (Second) Contracts $

302). "An incidental beneficiary ... is not an
intended beneficiary." LaSalIe Nat'l Bank v.
Ernst & Young LLP, 285 A.D.2d l0l, 729
N.Y.S.2d 671, 676 (2001). While the Merger
Agreement negatived the existence of third
party benefrciaries, it explicitly excepted
Article I[, thus creating third party
benefrciaries in accordance with Article tr. By
its terms, the Merger Agreement thus
e:çIicitly made NU's shareholders third party
beneficiaries of Con Edison's promise to pay

the merger consideration.

Con Edison would timit thtud ParbY
beneficiary rights for the shareholders solely
to the time after the merger had been
completed, NU had ceased to exist, and the
former NU shareholders were the only parties
who could zue if they were not paid the
merger consideration. However, there is no

such linitation in the Merger Agreement.
NU argues that the provision is in fact a
corunon provision which is added to
agreements precisely to permit a corporation
to sue for damages when a merger has not
been completed and where the bulk of
damages will be the damages the shareholders
suffered because the merger was not
completed. (Tr. at 67-68-) There is no

question under the Merger Agreement that
the NU shareholders were third party
beneficiaries and there is no basis in the
Merger Agreement to limit their third party
beneficiary status solely to the time a-fter the
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merger had been completed. tFNlll

FNtl. NU argues that provisions such as this were

drafted to allow corporations to sue for the merger

consideration for their shareholders after it was

found that, without such a provision, shareholders

were not third party beneftciaries. See [n re Gulf
Oil/Cities Service Tender Offer Líttgation, 725

F.Supp. 712, 733 (S.D.N.Y.1989); Cities Serv.

Co. v. Gulf Oil Corp., 79'l P.Zd 1009, l0ll-12
(Okla.App.l990). As NU points out, the Effective

Time never materialized because the merger was

never completed. Where NU alleges that Con

Edison unilaterally and unlawfully breached the

Merger Agreement, Con Edison carurot avoid

responsibilities that it may have to NU's

shareholders relying on the argument that the

Effective Time has not come to pass. See In re

Enron Corp. No. 02 Civ. 4159 (AKH), 2002 WL

31374717 , at *5 (S.D.N.Y. Ocr.22,2Q02).

[15] Con Edison makes an independent
argument that NU c¿ìrurot recover damages on
behalf of its shareholders because the
shareholders released Con Edison from any
and all claims relating to the merger in Brody
v. Cleveland, No. 00 Civ. 2400 (S.D.N.Y. filed
Mar. 29, 2000). tFN121 (Class Action
Complaint filed Mar. 29, 2000 (Brody
Complaint) attached as Ex. 52 to Gueli DecI.
Supp.) Brody was a class action suit brought
by NU shareholders against Con Edisor¡ NU,
and others for alleged violations ofthe federal
proxy rules based on disclosures in the Proxy
Statement issued by Con Edison and NU, as

weII as a claim against NU's trustees for
breach of fiduciary duty. (Brody Complaint.)
Brody terminated in a settlement agreement
between the parties. (Order of Final Approval
of Settlement and Final Judgment, and Order
of Dismissal fi.Ied July 13, 2001 ("Brody
Settlement") attached as Ex. 53 to Gueli Decl.
Srpp.) The plaintiffs (defi¡ed for pur¡roses of
the class as NU shareholders who were
eligible to vote at an April 14, 2000 special
shareholders meeting) agreed to release the
"Released Claims," defined by the parties in a
draft settlement agreement in January 2001
as:

FN12. The Honorable Denny Chin presided over

Brody v. Cleveland.
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*418 the allegations, claims and causes of
action that have been asserted against the
Released Persons in the lBrody litigation],
as well as all claims that might have been or
might be asserted that arise or potentially
arise out of or relate in any way to the
Merger Agreement, the merger of Con
Edison and Northeast, the Initiat Pro:<y and/
or any of the transactions described in the
Initial Proxy, other than those claims lfor
breach offrduciary dutyl asserted in Cor¡nt II
of the [Brody I Complaint.

(Declaration of Thomas J. Groark, Jr. sworn
June 5, 2002 ("Groark Decl.") f 10.) The
Brody settlement also dismissed "all claims
that might have been or might be asserted
that arise or potentially arise out of or relate
in any way to the Merger Agreement, the
merger of Con Edison and Northeast, the
Initial Pro>cy and/or any of the transactions
described in the Initial Proxy...." (Brody
Settlement f 6.) The settlement provided that
NU and Con Edison would mail their
shareholders a supplement to their earlier
Joint Pro>.y making certain additional
disclosures. The plaintiffs received no
monetary compensation from the settlement
although Con Edison agreed to pay $600,000
for the class' attorneys' fees. (Groark Decl. {
11.) tFNl3l

FNl3. The court dismissed Count II of the

Complaint alleging breach of fiduciary duty as moot

by Order fiIed March 30,2001.

The settlement agreement was embodied in
a Stipulation and Order dated April 5, 2000
which v/as endorsed by Judge Chin on April
11, 2000. (Groark Decl. { 6.) When the parties
reached their settlement, Con Edison had not
advised NU that it would not proceed with the
merger, an event that only occurred in March
2001. The parties negotiated over the amount
of the attorney's fees to be paid and reported
to Judge Chin ln November 2000 that they
had fully resolved all issues among them.
(Groark DecI. $ 9.) The ultirnate settlement
was approved on July 13, 2001 and Judgment
was entered.

t16lt17lt181t19l A release is a type ofcontract
and is governed by principles of contract law.
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Golden Pacific Bancorp v. Federal Deposit Ins.
Cotp., 273 F.3d 509, 5L4 (2d Cir.2001)
(internal quotation marks omitted). In
determining the scope and validity of a

release, courts should apply state law. See

Olin Corp. v. Consolidated Aluminum Corp', 5
F.3d 10, 15 Qd Cir.1993); Prunella v.

Carlshire Tenants,Inc., 94 F.Supp.2d 512,517
(S.D.N.Y.2000). Under New York law, courts
must "discern the intent of the parties to the
extent their intent is evidenced by their
written agreement." Olin Cotp., 5 F.3d at 15

(internal quotation marks omitted); see also

Golden Pacific, 273 F.3d at 515. "Whether a

contract is ambiguous is a question for the
court. The interpretation of an u¡a¡rrbiguous
contract--including a release--is also a question
of law for the court. Where the contract
language is ambiguous, the differing
irrterpretations of the contract present a

triable issue of fact." Golden Pacific, 273 F.3d
at 5L4-L5 (internal quotation marks omitted).
Moreover, a release that absolves one party
from liabitity receives the "closest of judicial
scrutiny." Id. at 515 (quoting Alramowitz v-

N.Y. Univ. Dental Ctr., Coll. of Dentistry, 110

A.D.2d 343, 345, 494 N.Y.S.2d 72L
(N.Y.App.Div.1985)).

NU argues that the Counterclai¡n does not
constitute a Released Claim from Brody
because tlre Released Claims related to

alleged illegalities in the Joint Prory. In
other words, while the settlement agreement
released Con Edison from responsibility for
injuries arising from the allegedly *419 faulty
Joint Pro:ry, the Brody settlement did not
speak to tJre later injuries caused by Con
Edison's repudiation of the Merger
Agreement. Moreover, NU claims, the parties
in Brody could not have anticipated the
counterclaim brought in this action when
signing the stipulation and order distnissing
the Pro:<y-related claims in April 2000,

approximatÆly one year before Con Edison
refused to proceed with the merger.
(Stipulation and Order dated Apr. 5, 2000,

frled May 2,2000 attached as Ex. 97 to Kraus
DecI. Supp.)

There is no evidence that Con Edison or NU
intended the Brody settlement to have the

Page lE?

preclusive effect advocated by Con Edison'
Brody addressed violations of federatr

securities laws regarding statements in the
Joint Prory and an alleged breach offiduciary
duties by NU's Board of Tfustees. It did not
concern the alleged breach of contract by Con
Edison. The litigation before this Court
attempts to resolves issues arising from the
subsequent failed merger between Con Edison
and NU. Moreover, the plaintiffs in Brody
settled that case witlrout receiving any
monetary award for the shareholders whereas
over $1 billion is at stake in the current
litigation. Indeed, Con Edison's failure to
raise the affirmative defense of settlement or
release before proceeding through discovery,
with all the accompanying costs, undercuts
Con Edison's assertion that its intent in Brody
was for the Release in that case to cover
claims of the NU shareholders to the merger
consideration.

If Con Edison seriously thought that its non-

monetar¡r resolution of the Brody litigation
was disposing of the claims of the NU
shareholders to the alleged hundreds of
millions of dollars in damages from the f¿iled
merger, that would raise a host of additional
issues. It is suffrcient at this point to frnd that
Con Edison has not shown that it is entitled to
srunmary judgment dismissing any claims by
NU to the merger premium based on the
Brody settlement.

NU also contends that Con Edison cannot
rely on the Brody release at this stage of the
litigation because Con Edison did not plead
the affirmative defense in its answer. See

Fed.R.Civ.P. B(c); HCC, Inc. v. R H & M
Machine Co., 96 Civ. 4920 (PKL), 1998 WL
765176, at *1 (S.D.N.Y. Nov.2, 1998) (an

affirmative defense not raised in an answer
cannot form the basis for a dispositive motion).
In fact, at the time that Con Edison answered
the Counterclaim, on June 8, 2001, the Final
Judgment in the Brody action had not been
entered. However, Con Edison never moved
to amend its Arswer, nor asserted this
affrrmative defense to the Court in any form
prior to the motion for summary judgment. At
oral argument, counsel for Con Edison asked
the Court to treat the motion for summarry

@
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judgment as a motion for leave to amend its
Answer to the counterclaim. (TY. at 32.) See

Monahan v. New York CitY DePt. of
Conections, 214 F.3d 275, 283 (2d Cir.2000)
(district cou¡t has discretion to entertain
defense of res judicata when raised in a

motion for summarJ¡ judgment by construing
the motion as one to amend an answer). Con
Edison never raised this argument in its
paperõ and the application is of sufücient
signifrcance to wa:rrant separate briefing
supported by affrdavits if Con Edison chooses

to pursue this argument. The oral application
to amend is denied without prejudice to a
written motion to amend the Answer.

rx.

NU moves for summarJ¡ judgment

dismissing the First and Second counts of Con
Edison's ComPlaint which seek

"compensatory, consequential and incidental
damages" for breach of Sections 4.01 aîd +4?.0

3.01(Ð of the Merger Agreement. (Compl.{f
52, 55, 57, 60.) In response to interrogatories
asking Con Edison to quantify its damages
from NU's alleged breach of the Merger
Agreement, Con Edison answered:

The professional fees and expenses incurred
by Con Edison in negotiating and
attempting to consummate the Merger
Agreement totaled at least $32.1 million.
The damages suffered by Con Edison in the
form of lost synergy savings equal the
present value of Con Edison's approximately
82Vo share of (L) the expected $1,574,000,000
in synergy savings to be realized in the
regulated businesses ... and (2) the expected

$180,000,000 in Êynergy savings to be

realized in the unregulated businesses....
(Con Edison's Resp. to tSdl Set of Interrog.
dated Jan. 22, 2002 ("Interrog.Resp.") at 2-3

attached as Ex. ? to Kraus DecI. Supp.)

tFN14l NU contends that Con Edison is not
entitled to such damages as a matter of law.

FNl4. NU refers to these Interrogatories as the

Third Set of Inûerrogatories and Con Edison states

the same in the text of its Objections and

Responses. However, the document title reflects

that it relates to NU's Second Set of lnterrogatories-
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t20l NU claims that Con Edison cannot
recover purported lost synerg'y savirgs
because Con Edison has not suffered any
Iegally cog¡izable damages net of acquisition
costs. "lWlhen computing damages for a
defendant's wrongful conduct, if any benefrt or
opportunity for benefit appears to have
accrued to the plaintitr becaude of the breach,
a balance must be struck between the benefit
and loss, and the defendant is only chargeable
with the net loss." Indu Craft, Inc. v. Bank of
Baroda, 47 F.3d 490, 495 (2d Cir.1995)
(internal quotation ma¡ks omitted). Thus,
"revenues due a plaintiff because of a
breached contract must be offset by any
amount plaintiff saved as a result of the
breach." Id.

NU's argument is premised on the assertion
that Con Edison s agleement to pay $26.50
per share would have resulted in Con Edison
vastly overpaying for NU. Because the Joint
Proxy identified the unaffected price of NU
sha¡es at $18.56, (Joint Proxy at 34), NU
contends that Con Edison would have paid a
premium of at least $7.94 per share. When
multiplied by roughly 137 million shares
outstanding, (Merger Agr. $ 3.01(c), the
premium would have amounted tÐ

approximately $t billion in present value
terms according to NU's calculations. (Report

of Gregg A. Ja¡ell dated Feb. 8,2002 fl 39, 88
attached as Ex. 92 to Kraus Decl. Supp.) Thus,
Con Edison would have had to pay this
premium before capturing atly "Iost
synergies." Because $1 billion greatly exceeds

the S707 million in net merger savings
estimated by Con Edison's own expert, (Expert
Report and Disclosures of Kenneth M. Lehn
dated Feb. 8, 2002 f 37 n14 attached as Ex.
94 to Kraus Decl. Supp.), (only 82Vo of which
would accrue to Con Edison, or roughly fi579.7
milIion) NU argues that Con Edison sustained
no legally cognizable damages with respect to
lost synergies.

Con Edison contends that any difference
between NU's actual value and the $26.50
offered merger price is a question of fact for
the jury to decide. In demonstrating the
issues of fact precluding surnmary judgment'

Con Edison argues that NU's intrinsic value
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to tlre company was much higher than its
u¡affected trading price. Thus, Con Edison's
offer constituted exactly what it thought NU
was worth in combination with Con Edison
rather than greatly exceeding the value of
NU's stock. For example, SSB calcu-lated a

value per NU share as high as $30.25, not
including synergies. (Pro>ry Statement at 37.)
If this *421 value were taken as correct it
would clearly exceed NU's unaffected tradbg
price, as well as the merger price offered by
Coi Ed.ison

NU also claims that Con Edison cannot
recover the "professional fees and expenses
i¡rcured ... in negotiating and attempting to
consummate the Merger Agreement" that it
seeks. (Intenog. Resp. at 3.) The parties
agreed that "le]xcept as provided in this
Section 5.09, â-ll fees and expenses ilcurred in
connection with the Mergers, this Agreement
and the transactions contemplated by this
Agreement shall be paid by the party
incurring such fees and expenses, whether or
not the Mergers are consurnmated...." (Merger
Agr. $ 5.09(a) (emphasis added).) The limited
exceptions to this rule require a termination of
the Merger Agreement pursuant to Section
?.01. Merger Agr. $ 5.09.)

NU asserts that Con Edison never
ter:rri¡ated the Merger Agreement and cannot
recover its fees or expen6e6. In zupport of this
argument and in Con Edisonls opposition
papers the parties reargue the points discussed
in Part VII. As the Court explained above, the
question of whether a termination of the
Merger Agreement occunred is one for the jury
and cannot be decided on a motion for
srunmarJ¡ judgment. Because the motion for
flunmary judgment dismissing the frrst and
second counts of the Complaint present
questions of fact and contract interpretation'
the motion is denied.

X.

NU seeks sunmary judgment dismissing
counts Two and Four of the Complaint which
allege that NU breached Section 3.01(Ð of the
Merger Agreement, thus causing a failure of a
condition precedent under Section 6.02(a).
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Section 3.01(Ð provides that between
December 31, 1998 and October 13, 1999,
when the parties signed the Merger
Agreement, "(i) NU and each of the NU
Subsidiaries have conducted their respective
businesses only in the ordinary course of
business consistent with past practice and (ii)
there has not been, and no fact or condition
exists which, individually or in the aggregatn,
would have a Material Adverse Effect on NLJ."

NU argues that even if Con Edison could
prove that Select failed to operate in the
"ordinan¡/ course of business consistent with
past practice," such a violation could not have
occurred between December 3L, 1998 and
October 13, 1999, the period covered by $

3.01(i). NU bases this assertion on the fact
that Select signed the CL & P Standard Offer
Contract on November 2, L999, approximately
three weeks after the date of the Merger
Agreement. Furthermore, NU argues, to the
extent that the second and fourth counts ofthe
Complaint are premised on alleged MACs to
NU's business or proqpects, none of the events
identified by Con Edison as constituting or
contributing to a MAC occu¡red during the
relevant time period. (See Compl. 11 42,44'
48.)

Con Edison counters NU's argument with a
timeline of its own. Even though the CL & P;
Standard Offer Contract was not signed until
November 2, L999, Con Edison argues that
Select's past practice was changed prior to
October 13, 1999 by which time NU had
already decided that Select would take on
substantially greater risk than had been
allowed previously. Con Ed claims not to have
known about the policy change. To prove that
the change preceded October 13, 1999, Con
Edison contends that under Select's risk
management policies in place on December 31,
1998, Select could not hold open positions on
frxed-price energ'y obligations exceeding one

million MWh in a given year. (NU Board of
Tl'r¡stees Wholesale Marketing +422 Ovetview
dated Apr. 14, 1998 at NU-29479 attached as

Ex. 1 to Gueli DecI. Opp.) Thus, prior to
signing the CL & P Standard Offer Contract,
NU knew that doing so would violate its
current risk management policy. To support
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this contention, Con Edison cites Select's
August Position Report which noted the
upcoming CL & P Standard Offer Contract
and stated that Select's "energ¡I position is
substantially short to the tune of 23 million
MW/hrs." (Cover Memo to August Position
Report dated Sept. 30, 1999 at NU-183307
attached as Ex. 14 to Gueli Decl. Opp.) Con
Edison contends that in light ofthe evidence,
a reasonable jury could conclude that Select
altered its past practice prior to October 13,

1999.

The events embodying or leading to alleged
MACs cited by Con Edison raise issues of fact
that cannot be decided on this motion for
surnmary judgment. The Court cannot say aß

a matter of law that NU's alleged breach of
Section 3.01(i) of the Merger Agreement could
not have occurred, if it occu¡rred at all,
between December 31, 1998 and October 13,

1999. For this reasorL the motion for
flunmary judgment on counts Two and Four is
denied.

CONCLUSION

The remaining arguments of the parties are
either moot or without merit. For the reaõons

explained above: (1) NU's motion for
anmmary judgment on Con Edison's
fraudulent inducement claim is granted and
Count VI of the Complaint is dismissed. Con
Edison's motion for summar¡r judgurent on its
fraudulent inducement claim is denied. (2)

NU's motion for summary judgnent on Con
Edison's negligent misrepresentation claim is
granted and Count VII is dismissed. (3) The
parties' cross-motions for summar¡l judgurent

on Counts I and III are denied. (4) Con
Edison's motion for summary judgment on
Count V of the Complaint declaring tlat a

MAC occured is denied. (5) Con Edison's
motion to dismiss NU's counterclaim on all
asserted grounds is denied. (6) NU's motion
for summary judgment dismissing Counts f, II,
and IV is denied.

SO ORDERED.
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United States District Court,
S.D. New York.

CROMER FINANCE LTD. and Prival N.V., et
a1., Plairrti-ffs,

v.
Michael BERGER, Fund Admi¡istration
Services @ermuda) Ltd., Ernst & Young
Internationat, Ernst & Young Bermuda,
Kempe & Whittle Associates Limited,

Deloitte & Touche @ermuda), Deloitte Touche
Tohmatsu, Deloitte & Touche

L.L.P., Bear Stearns & Co., Inc., Bear Stearns
Securities Corp., Financial

Asset Management, Inc-, and John Does 1-100,
Defendants.

ARGOS et al., Plaintiffs,
v.

Michael BERGER, Financial Asset
Management, Inc., Fund Administration

Services
@ermuda) Ltd., Ernst & Young International,

Deloitte Touche, Deloitte Touche
Tohmatsu, Deloitte & Touche L.L.P., Bear

Stearns & Co., Irrc., and Bear Stearns
Securities Corp., Defendants.

Nos. 00 CIV. 2284(DLC),00 C[1.2498
(DLVC).

April 17,2001.

Investors in an off-shore investment fund
managed from New York brought securities
fraud class action against the Bermuda
accounting frrms that served as the fund's
administrators or auditors, as well âs

American and international affrliates of those
Bermuda entities. Upon defendants' motions
to dismiss, The District Court, Cote, J., held
that: (1) court had personal jurisdiction over
Bermuda-based fund administrators; (2) court
had subject matter jurisdiction over claims
against fund administrators; (3) federal
securities fraud claims against one former
fund administrator were time-barred but tJ:at
administrator wâs zubject to personal
jurisdiction i¡r New York on claims of common
Iaw fraud, aiding and abetting common law
fraud, and negligent misrepresentation; (4)

complaint adequately stated claim of
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controlling person liability against America¡r
accounting firm which owned Bermuda-based
administrators; (5) investors failed to state
claims under New York law for common law
fraud, negligence, gro6s negligence,
professional malpractice, negligent
rnisrepresentation, aiding and abetting
coûrmorì- law fraud and aiding and abetting
breach of frduciary duty against Arrrerican
accounting finrn; and (6) investors failed to
adequately allege under New York law aiding
and abetting coÍrmon law fraud and breach of
frduciary duty claims against American
accounting fi:rrr, which was afüliated with
Bermuda-based auditor.

Motions granted. in part and denied in part

West Headnotes

[1] Federal Civil. Procedure 636
1704k636
Complaint alleging securities fraud must
comport with rule setting forth special
pleading requirements for clairns involving
fraud. Fed.Rules Civ.Proc.Rule 9(b), 28
U.S.C.A.

[2] Federal Civil hocedure 636
1704k636
To comply with rule setting forth special
plead.ing requirements for claims involving
fraud in alleging the misstatement, arl
allegation of fraud must specify: (1) those
statements the ptaintiff thinks were
fraudulent, (2) the speaker, (3) where and
when they were made, and (4) why plaintiff
believes the statements fraudulent. Fed.Rules
Civ.Proc.Rule g(b), 28 U.S.C.A.

[3] Securities Regulation 60.51
3498k60.51
In pleading a secr¡¡ities fraud violation, a
complaint must allege that a defendant acted
with scienter. Securities Exchange Act of
1934, $ 21D(bX2), as amended, 15 U.S.C.A. $

7Bu-4(bX2).

[4] Securities Regulation 60.51
3498k60.51
To satisfr scienter requirement in pleading a
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securities fraud violatior¡ a complaint may (1)

allege facts that constitute strong
circumstantial eviderrce of corucious
misbehavior or recklessness, or (2) allege facts
to show that defendants had both motive and
opportunity to commit fraud. Securities
Exchange Act of 1934, $ 21D(bX2), as
amended, 15 U.S.C.A. $ 78u-4(bX2).

[5] Fraud 42
L84k42
A plaintiff alleging fraud may sufficiently
plead conscious misbehavior through
allegations of deliberate illegal conduct.

[6] Fraud 13(3)
184k13(3)
To plead recklessness, a plaintiff alleging
fraud must allege facts showing conduct that
was highly urueasonable, representing an
extreme departure from the standards of
ordinary ca¡e to the extent that the danger
was either known to the defendant or so

obvious that the defendant must have been
aware of it.

[7] Securities Regulation 60.51
3498k60.51
To plead facts supporting a strong inference of
tlre requisite scienter by showing motive and
opportunity, a securities fraud plaintiff must
allege facts showing concrete benefrts that
could be realized by one or more of the false
statements and wrongfirl nondisclosu¡es
alleged, and the means and likely prospect of
achieving the concrete benefrts by the means
alleged. Securities Exchange Act of 1934, $

21D(bX2), as amended, 15 U.S.C.A. $ 78u-
4(bx2).

[8] Fraud 30
184k30
To state a claim for aiding arrd abetting fraud
under New York law, a plaintitr must plead
facts showing: (1) the existence of a fraud; (2)

defendant's knowledge of the fraud; and (3)

that the defendant provided substantial
assistance to advance the fraud's com¡nissior¡-

[9] Fraud 30
184k30
Elements for a claim of aid.hg and abetting a
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breach of frduciary duty under New York law
are: (1) a breach by a frduciary ofobligations
to another, and (2) that the defendant
knowingly induced or participated in the
breach.

[10] Federal Courts 409.1
1708k409.1
In a federal question action, a court looks to
federal coûunon law choice of law rules to
decide which state's law governs the various
Iegal claims.

[11] Fraud 25
184k25
With regard to claim for aiding and abetting a
breach of fiduciary duty under New York law,
substantial assistance requires the plainti-ff to
allege that the actions of the aider/abettor:
proxirnately caused the harm on which the
primary liability is predicated; "but-for"
causation is i¡sufficient, rather, aider and
abettor liability requires the i4jury to be a
direct or reasonably foreseeable result of the
conduct-

[12]Brokers 102
65k102
A clearing broker does not provide
"substantial assistance" to or "participate" in
a fraud when it merely clears trades.

[13] Brokers 102
65k102
A broker's failure to enforce margin
requirements, or continuing to execute trades
despite margin violations does not constitute
substantial assistance for pur¡loses ofclaim for
aiding and abetting a fund manager's breach
of frduciary duty under New York law;
furthermore, executing trades in order to
reduce a loan of money under margin is
insufficient to create liability.

[14] Securities Regulation 45.20
3498k45.20
There is no private right of action for a
violation of margin regulatiorn, which are
designed to protect the viability of brokerage
houses and not to protect investors.

[15] Brokers I02
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65k102
While Porøi scheme may only have been
possible because of clearing broker's actions,
or inaction, clearirg broker was not liable for
aiding and abetting a breach offrduciary duty
under New York law since its conduct was not
a proximate cause of the Ponzi scheme.

[16] Federal Courts 417
1708k417
Where a case is brought pursuant to federal
question jurisdiction and a defendant resides
outside the forum state, a federal court applies
the forum state's personal jurisdiction rules if
the federal statute does not specifrcally
provide for national service of process.

[17] Federal Courts l4.l
1708k14.1
Purzuant to the doctrine of pendent personal
jurisd.iction, a district court can assert
personal jurisdiction over parties on related
state law claims where a federal statute
authorizes nationwide service of process, and
tlre federal and state clairns derive from a
cornmon nucleus of operative fact, even where
personal jurisdiction is not otherwise
available.

[18] Federat Courts 86
1708k86
Berrruda-based affrliates of United States-
based accounting firm had continuous and
systematíc general business contacts with the
United States sufFrcient to support a finding of

, general jurisdiction since affrliates acted as
fund administrators of off-shore investment
fund, which wa6 managed from New York and
which traded United States securities, and- regularly solicited business in United States.

[19] Federal Courts 86
1708k86
Specific jurisdiction existed over Bermuda-
based administrators of off-shore investment
fund, which was managed from New Yoik and
which traded United States securities, in suit
alleging violations of the federal securities
Iaws in connection with management of fund;
administrators sent subscription documents to
individuals in the United States soliciting
irrvestors for the fund, sent bills to fund
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manager i¡r New York for approval prior to
payment by the frmd and received from the
United States alt of the information ftom
which it prepared the statements it
disseminated as fund administrators, and
made countless mailings to investors or to the
agents of investors residing in the United
States.

[20] Federal Courts 86
1708k86
Subjecting Bermuda-based administrators of
off-shore investment fund to personal
jurisdiction in United States in suit alleging
violations of the federal secu¡ities laws in
connection with management of fund would
not be urreasonable; litigation would not
irnpose undue burden on administrators, each
of whom had substantial contacts with the
United States and was part of a global
enterprise managed from New York City.

[21] Federal Courts 207
L70Bt<207

[21] Securities Regrrlation 67.11
3498k67.11
Effects test, which is one of two tests for
determining whether court should entertain
subject matter jurisd.iction over a particular
trarnnationa-l sect¡rities fraud claim, Iooks to
the effect of the fraudulent conduct that
impacts on stock registered and listed on an
American national securities exchange and is
detrimental to the interests of American
investors; impact on investors resident in the
United States, whatever their nationality, is
the focus of the effects test.

[22] Federal Courts 207
t70BI<207

[22] Securities Regrrlation 67.I1
3498k67.11
A federal court has subject matter jurisdiction
over a particular transnational securities
fraud claim u¡ller the conduct test if (1) the
defendant's activities in the United States
were more than merely preparatory' to a
securities fraud conducted elsewhere, and (2)

those activities or culpable failures to act
within the United States directly caused the
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claimed losses; goal of the conduct test is to
prevent the United States from being used as

a base for manufactr¡ring fraudulent security
devices for export, even when these are
peddled only to foreigners.

[23] Federal Courts 207
1708k207

[23] Securities Regulation 67.L\
3498k67.11
Where defendants have undertaken
significant steps in the United States in
fir¡therance of a fraudulent scheme, United
States courts have jurisdiction over suits
arising from that conduct even if the final
transaction occurs outside the United States
and irrvolves only foreign investors.
Restatement (Second) of Foreign Relatior¡s
Law of the United States $ 416(ò.

[24] Federat Courts 207
L70Bl<207

[24] Securities Regrrlation 67.11
3498k67.11
Court had subject matter jurisdiction over suit
alleging violations of the federal securities
laws in connection lsith management of
offshore firnd; although the named plaintiffs
were foreign citizens, and the fund operated as

an offshore-fund, the fraud was run from the
United States and it was the decisions made in
the United States that led directly to the
investors' losses.

[25] Securities Regulation 67.13
3498k67.13
Investors adequately alleged a securities fraud
claim against Benrruda-based administrators
of off-shore investment fund; complaint
atleged that administrators knowingly and./or
recklessly used false data from fund manager,
despite concu¡rent receipt of accurate frnancial
statements from clearing broker, to prepare
inftated NAV (net asset value) statements and
disseminate them to investors who relied upon
the information in their investment decisions
regarding the fund and thereby suffered
injury, and administrators further used the
false NAV frgures to Process new
subscriptions, issue new shares of the fund,
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and price investor redemptions. Securities Act
of 1933, $ 17(a), 15 U.S.C.A. $ ZZq(a);

Securities Exchange Act of 1934, $ 10(b), as

amended, 15 U.S.C.A. $ 78jft); 17 C.F.R. $

240.10b-5.

[26] Securities Regulation 60.40
3498k60.40
A primary violator of Section 10(b) is any
actor who participated in the fraudulent
scheme. Securities Act of 1933, $ l7(a), L5

U.S.C.A. $ 77q(¿); Securities Exchange Act of
1934, $ 10(b), as amended, 15 U.S.C.A. $

78j(b); 17 C.F.R. $ 240.10b-5.

[27] Securities Regulation 60.40
3498k60.40

[27] Secr¡rities Regulation 60.41
3498k60.41
While private civil liability under Section
10(b) appties only to those who engage in the
manipulative or deceptive practice and not to
those who aid and abet the violation, a frnding
that the defendant communicated the
misrepresentation directly to the plaintiff is
not necessar¡l; it is necessar¡I, however, for the
misrepresentation to have been attributed to
the defendant at the tirne of dissemination;
the necessity for that requirement is premised
on the plaintiffs obligation to show reliance
on the defendant's misstatement or omission
to recover under 10b-5. Securities Act of 1933,

$ 1?(a), 15 U.S.C.A. $ 77q(a); Securities
Exchange Act of 1934, $ 10(b), as amended, 15

U.S.C.A. $ 78jft); 17 C.F.R. $ 240.10b-5.

[28] Limitation of Actions 100(6)

241k100(6)

[28] Securities Regulation 134

3498k134
Secr¡rities claims must be brought within one

year of discovery of a violation and within
three years ofthe actual violation.

[29] Secu¡ities Regulation 136

3498k136
Federal securities fraud claims against former
firnd administrator were time-baned where
investors failed to allege any material
misrepresentation made by administrator
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within the statute of limitations period that
was relied upon by the investors and thus
failed to allege that administrator was a

primary violator of the securities laws after it
was replaced as fi.md's administrator.

[80] Courts LZ(2.L5)
106k12(2.15)
Under New York long-arm statute, a claim
"aïises out" of a party's transaction of
business if it is sufficiently related to the
business t'ransacted that it would not be uxfairf
to deem it to arise out of the tra¡rsacted

business, that is, ifan articulable nexus exists

between the clain and the transaction, and

the defendant has pur¡rosefully availed itself
of the privilege of conducting activities within
New York and thereby invoked the benefits
and protections of its laws. N-Y.McKinney's
CPLR 302(a), Par. 1.

l31l Federal Courts 86
1708k86
Bermuda-based administrator of off-shore
investment fund was subject to personal
jurisdiction in New York on clai¡ns of common
Iaw fraud, aid.ing and abetting common law
fraud, and negligent misrepresentation;
administrator won the right to work as tJre

admi¡ristrator through face-to-face

negotiations with fi¡rrd manager in New York,
allegedly ignored accurate financial
statements received from clearing broker in
New York and took direction from manager in
New York for a fund managed in New York
and trading securities on New York
exchanges, and administrator solicited fund
irrvestors and./or their agents at New York
addresses, and regularly sent NAV statements

and other fund documents to investors or their
marurgers in New York. N.Y.McKinney's
CPLR 302(a), par. 1.

t32l Securities Regrrlation 35-15

3498k35.15
To establish a prima facie case of controlling
person liability under Securities Exchange
Act, a plairrtiff must show: (1)a primary
violation by a controlled person; (2) control of
the primary violator by the defendant; and (3)

that the controlling person was in some

meaningful sen6e a culpable participant in the
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primary violation Secr¡rities Exchange Act of
igg¿, 

-$ 
20(a), as amended, 15 U.S.C.A. $

78t(a); 17 C.F.R. ç 240.L2b-2.

l33l Securities Regulation 35.15
3498k35.15
Actual control over the wrongdoer and the
transactions in question is necessarJ¡ for
control person liability. Securities Exchange
Act of 1934, $ 20{a), as amended, 15 U.S.C.A.
$ 78t(a); 17 C.F.R. S 24Ù.l2b'2.

[34] Securities Regulation 60.51
3498k60.51
A plaintiff seeking to plead a prima facie case

of controlling person liability under Securities
Exchange Act must state with particularity
facts giving rise to a strong i¡ference that t,Le

controlling person in some meaningfirl sense

culpabty participated in the controlled
person's prirnary violation; burden is satisfied
if plaintitr pleads facts giving rise to a strong
inference that the controlling person knew or
should have known that the controlled person
was engaging in fraudulent conduct, but took
no steps to prevent the prinary violation
Securities Exchange Act of 1934, $ 20(a), as

amended, 15 U.S.C.A. $ 78t(a); 17 C.F.R. $

240.L2b-2.

[35] Securities Regulation 60.51
3498k60.51
Complaint adequately stated claim of
controlling person liability against American
accounting firm which owned Bermuda-based
admirristrators of off-shore investment fund,
which allegedly were primar¡r violators of
securities laws; investors alleged that
administrators were the vehicles through
which firm provided administrative services to
its clients and that frrm controlled
administrators by exercising "direct, daily
supervision, oversight and control" through
cornmon personnel and shared offrces, and
complaint rilaË peppered with specific
allegations of participation by frrm's personnel
in the fraud including, preparation of false
NAV statements, and failure to investigate
either the discrepancies between fund
manager's statements and those received from
clearing broker or the suspicious appearance
of fund mamager's statements on their face.
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Securities Exchange Act of 1934, $ 20(a), as

amended, 15 U.S.C.A. $ 78t(a); 17 C.F.R- $

240.L2b-2.

[36] Securities Regulation 60.40
3498k60.40
Fact that Bermuda-based administrators of
off-shore investment fund were affiliates of
American accounting frrm was not suffrcient
to connect frrm to the dissemination of false
statements by fund administrators.

[37] Federal Courts 18

1708k18
Even where the sole defendant with federal
claims against it is dismissed from the case,

the court still has porù¡er to exercise
supplemental jurisdiction over the state
clains against remaining defendants,
provided the state and federal claims derive
from a coûùnon nucleus ofoperative fact.

[38] kincipal and Agent 79(4)

308k79(4)
Investors failed to state claims under New
York law for common law fraud, negligence,
gros6 negligence, professional malpractice,
negligent misrepresentation, aiding and
abetting cornmon law fraud and aiding and
abetting breach of fiduciary duty against
American accounting fün which owned
Bermuda-based affiliates which acted as

administrators of off-shore i¡rvestment fund,
complaint contained no specific allegations as

to the conduct of accounting frrm necessary to
give rise to any of the elements of their state
claims and failed to state their claims under
¿ìn agency theory.

[39] Principal and Agent 96
308k96

[39J Principa] and Agent 99
308k99
Under New York law, an agent must have
authority, whether apparent, actual or
irnplied, to bind his principal

[40ì Principal and Agent 99
308k99
Under New York law, actual authority arises
from a manifestation from principal to agent.
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[41] Principal and Agent 8
308k8

[41Ì Principal and Agent 74(2)
308k14(2)
Under New York law, consent for actual
authority may be either e)q)ress or implied
from the parties' words and conduct as

construed in tight of the sunrounding
circumstances.

[42ì Principal and Agent 99
308k99
For apparent authority to exist under New
York law, there must be words or conduct of
the principal, communicated to a third party,
that give rise to the appearance and belief
that the agent possesses autlrority to enter
into a transaction on behalf of the principal.

[43] Principal and Agent 25(I)
308k25(1)
Equitable estoppel doctrine can bind the
principal u¡rder New York law where the third
party reasonably relies on the principal's
knowing misrepresentations.

[44] Principal and Agent 166(1)
308k166(1)

[44ì Principal and Agent 171(1)
308k171(1)
Under New York law, principal can be deemed
to rati-fu an unauthorized transaction after the
fact where the principal retains the benefit
with knowledge of the material facts.

[4SlCorporations 388(1)
101k388(1)

[45] Partnership 24
2891<24

A corporation may be held liable under New
York law under a partnership by estoppel
theory. N.Y.McKinney's Partnership Law $

27.

[46] Federal Courts 86
1708k86
Specific jurisdiction existed over Bermuda-
based auditor of off-shore investment fund,
which was ma¡urged from New York and
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which traded United States securities, in suit
a[eging violations of the federal securities
laws in connection with management of fund;
auditor used information it knew emanated
from the United States to prepare its allegedly
fraudulent audit reports, auditor relied inpart
on help from its United States based affi.liates,
who gathered information to mark the fund's
securities to market, and auditor understood
that its allegedly fraudulent audits would be
mailed to fund's shareholders and would reach
Unit€d States residents.

[47] Federal Cou¡ts 409.1
1708k409.1
In addressing choice of law rules in a federal
question case, the court should invoke federal
common law choice of law analysis only where
significant federa-l policy, calling for the
imposition of a federal conflicts rule, exists;
need for uniforrnity is not, by itse$ ã
suffrcient justification for displacing state
choice of law n¡les.

[48] Accountants I
114k9

[48] Negligence 204
272k204
Under New York choice of law mles, New
York law governed aiding and abetting
coürmon law fraud and gross negligence
claims against Berrruda-based auditor of off-
shore investment fund which was managed
from New York; while plaintiff investors were
domiciled in the British Virgin Islands and
the Netherland Antilles, a substantial portion
of the fraudulent conduct occurred in New
York, and the allegedly false audit reports
were based on frnancial information
emanating from New York and were
disseminated to fund shareholders in many
countries, including shareholders who either
resided in the United States or whose affairs
were managed from the United States.

[49] Securities Regrrlation 60.45(3)
3498k60.45(3)
Use of American accounting firm's n¿une on
audit documents allegedly containíng
misleading information was, by itself,
i¡su-fficient to constitute scienter for purposes
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of establishing securities fraud claim.

[50]Accountants 10.1
114k10.1
Investors failed to adequately allege under
New York law aiding and abetting common
Iaw fraud and breach of fiduciary duty claims
against American accounting firrn, which was
affi.Iiated with Bermuda-based audit¡r of off-
shore investment fund, under a partnership by
estoppel theory; while the complaint alleges
that each audit report displayed, tJle American
accounting firm's logo as well as its name, it
failed to allege either that firm or anyone with
its consent represented that frrm was a
"partner in an existing partnership" with
Bermuda-based auditor, or that i¡rvestors
"gave credit" to any such representations in
making their investment decisions.
N.Y.McKinney's Partnership Law $ 27.

[SljNegligerrce 202
272k202

[5U Negligence 273
272k273

[51] Negligence 32L
272k32t
Under New York law, a prima facie case of
negligence, gross negligence, or professional
malpractice requires the plaintiff to show: (1)
a duty to the plaintitr; (b) a breach of duty; (c)

a reasonably close causa-l connection between
the contact and the resulting iaiu4y; and (d)

actual loss, harm or damage.'

[52] Accountants 9
114k9
Under New York law, an accountant owes â
duty of care for services relied upon by
plaintiffs who are part of a specifrc and
identifrable group rather than a faceless or
ulresolved class of per6ons; conduct
co¡rstitutes "linking conduct" if it is some forrr
of d.i¡ect contact between the accountant and
the plaintiff, such as face-to-face conversation,
the sharing of documents, or other substantive
com¡nunication between the parties.

[53]Accountants I
114k9
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American accounting frrm, which was
affrliated with Bermuda-based auditor of off-
shore investment fund, could not be held
liable under New York law for rregligence,
gross negligerrce, or professional malpractice
based on auditor's alleged preparation of audit
documents containing misleading information
since there was no privity between American
accounting firm and the investors, or even any
allegation that frrm knew that its name and
logo were used on the specifrc audit reports.

[54] Brokers 106
65k106

[54] Securities Regulation 306
3498k306
Investors' allegations were su-ffrcient to state
claims under New York law against
introducing broker for aiding and abetting
conmon law fraud & aiding and abetting
breach of frduciarry duty in corurection with
securities fraud committed by ma¡rager of off-
shore fund; allegations that broker shared its
offi.ces with fund marurger and collected
"substantial commission i-ncome" gave rise to
a fai¡ inference that broker knew of manager's
fraud, and investors also atleged that broker
received the accurate financial statements as

well as audit confirmation requests but
ignored instructions to transmit audit
confrrmation respon6e6 directly to auditor and
complied with manager's "highly irregular"
request to send them to him.
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York City, for Defendant Ernst & Young
International.

Michael J. Dell, Gregory Horowitz, Susan D.
Hawkins, Kramer Levin Naftalis & Frankel
LLP, New York City, for Defendant Deloitte
& Touche Bermuda.

John T. Behrendt, Mark B. Holton, Gibson,
Durrn & Crutcher LLP, New York City, for
Deloitte Touche Tohmatsu.

Timothy P. Harkness, Davis PoIk &
Wardwell, New York City, for Defendant
Deloitte & Touche LLP.

MaÉin I. Kaminsky, Edward T. McDermott,
Pollack & Kaminsky, New York City, for
Defendant Financial Asset Management, Inc.

Roger Marting, Circleville, OH, for
Defendant Financial Asset Management, Inc.

OPINION AND ORDER

COTE, District Judge

These actions arise from alleged violations
of the federal securities laws as well as related
state law claims. Plaintiffs Cromer Finance
Ltd. ("Cromer") and Prival ¡¡.y. 1"R"ival")
(collectively, the "Cromer Plaintiffs") fïled a
class action complaint on March 24, 2000.
Plaintiffs in the Argos action (collectively, the
"Argos Plaintiffs") frled a complaint on April
3, 2000. The cases were accepted by this
Court as related to SEC v. Berger, 00 Civ.
333.

Daniel J. Kramer, Harry S. Davis, Adam J. The plaintiffs were investors in an off-shore

Freedman, Schulte Roth'& Zabel LLP, New investment fund managed from New York by
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Michael Berger ("Berger"). That fund traded
United States securities, and the plaintiffs
allege enoûnous losses based on Berger's
fraudulent management of the fund. They
have sued, among others, the Berrruda
accounting frrrns that served as the fund's
administrators or auditors, as well as

American and international affrliates of those
Bermuda entities. All of the defendants
except Berger have moved to dismiss the
complaints in these two actioru. IFNII Ttre

affiliates of the Bermuda accounting *461

firms do not contest that there is personal
jurisd.iction over them, but they do deny any
involvement with Berger's fund or the fraud
and contend that they have been zued in a

search for "deeper pockets." The Bermuda
entities argrre, among other things, that there
is neither subject matter jurisdiction over the
claims against them nor personal jurisdiction
over them individuallY.

FNl. After the motions were fully submitted, the

Cromer plaintiffs and those defendants moving to

dismiss based on lack of personal jurisdiction were

permitted fo submit additiorul briefing and record

evidence regarding the allegations in the Cromer

Complaint that defendant Fund Administration

Services (Bermuda) Ltd. sent Net Asset Value

statements to investors, investors' agents' or

prospective investors in the Manhattan Investment

Fund, Ltd. located in ttrc United StÂÛes.

The motions to dismiss by the afüliates of
the Bermuda entities, as well as the United
States ctearing broker for the fund's trading,
are granted. In brief, there are insufficient
allegatioru that these defendants knew of or
assisted in the alleged fraud. Each of the
many theories asserted by the plaintiffs to
impose derivative liabitity on them for the
aleged misdeeds of Berger and the Berrruda-
based entities fail. In addition, certain claims
against one of the Bermuda-based fund
administrators is dismissed as barred by the
statute of limitations, and for other reasons.

The remaining motions to dismiss the Cromer
action are largely denied. In particular, the
Court concludes it has both subject matter and
personal jurisdiction over the Bermuda-based
defendants. Ttre parties shall have ten days
in which to notifr the Court why the analysis
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in this Opinion does not resolve the motions to
dismiss the ctaims in the Argos Complaint as

weII.

BACKGROUND tFN2]

FN2. The information in this section derives

primarily from the Complaint in the Cromer action,

and "plaintiffs' refers to the Cromer Plaintiffs.

The facts and allegations in the Argos action are

subsüantially similar.

This lawsuit is brought as a securities class

action on behalf of purchasers of securities of
the Manhattan Investment Fund, Ltd.
("Fund") during the class period, defined as

October 1, 1995, through January 18, 2000.

As a. result of the defendants' conduct,
plaintiffs tFNSl and Class members have
allegedly suffered damages of approximately
$400,000,000.

FN3. The Cromer action has two proposed lead

plaintiffs: Cromer, a British Virgin Islands

registered invesfnent corporation, and Prival, a

Netherlands Antilles corporation. Both lead

plaintiffs purchased shares in the Fund. Plaintiffs in

the Argos action àÍe fwenty-eight Fund

shareholders, each of whom invested between

$400,000 and $16,000,000 in the Fund.

The facts alleged in the Complaint include
the following. Berger, a 28 year-old
investment manager, established the Fund as

an "open end irrvestment company" in or
about December 1995, under the laws of the
British Virgin Islands. The Fund was
designed for foreign investors and United
States tax-exempt investors (e.g., pensíon

furuls and tnrsts). Through his wholly-owned
comp¿ury, Manhattan Capital Management,
Inc. ("MCM"), Berger served as the
investment manager and advisor for the Fund.
The Fund had no offrces, emPloYees or
operations of its owrt. Berger made

investment decisions at MCM's offices in New
York, and all of the Fund's assets were held in
custody in New York by defendants Bear
Stearns & Co., I¡rc. and Bear Stearns
Securities Corp. (collectively, "Bear Steams"),
an investrnent bank arrd registered broker
dealer. [FN4]

@
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FN4. At the Fund's inception, Berger opened an

account in the Fund's name with the Bank of
Bermuda as a depository for new investor monies-

Moneys deposited in the account were transferred

to the Fund's clearing account at Bear Stearns

almost every month.

+462 According to its confrdential offering
memorandum ("Offer Memo"), the Fund's
investment objective \ilas to "achieve capital
appreciation, consistent with the preservation
of capital" by investing "primarily in highly
liquid listed issues." The Offer Memo
informed i¡rvestors that the Fund's i¡rvestment
technique irrcluded "short-selling" as well as

the use of "leverage" or "margirl" [FN5] It
also explained that the Fund's administration
services \Mere provided bY "Fund
Administration Services @ermuda) Limited,
an afüIiate of Ernst & Young International"
or "Kempe & Whittle Associates Li-rrited, an
affiIiate of Ernst & Young International," and
that the Fund had retained "Deloitte &
Touche" at a Bermuda address' as

independent auditors. tFN6l The plaintiffs
contend that defendants Ernst & Young
International ("EYI"), Ernst & Young
Bermuda ("EYB"), KemPe & Whittle
Associates Ltd. ("K & 1¡["), and Fund
Administration Services CBermuda) Ltd.
("FASB") held themselves out and functioned
as "a single, unified compally that perfomred
administrative services on behalf of the
Fund." Likewise, the plaintiffs allege that
defendants Deloitte & Touche @ermuda)
(.DTB"), Detoitte Touche Tohmatsu ("DfT"),
and Deloitte & Touche LLP ("mUS")
furrctioned as a "unifred, multi-national
accounting fil:nt" in this case.

FN5. The Complaint alleges that the Federal

Reserve Board ("FED") and the New York Stock

Exchange ('NYSE.), of which Bear Stearns is a

member, regulate the use of margin debt. Under

Regulation T, the FED sets the amount of margin

credit which may be extended in connection with

the initial purchase of a security, while NYSE Rule

431 regulates the "maintenance margin," or the

minimum equity that must be maintained in a

customer's account. The Complaint also alleges

that the Ofler Memo stâtes that the Fund will use

'concenhation limitations," in that no more than
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25% of the portfolio would be invested in a single

sector and individual issues would never account

for more than 15-20% of the portfolio's value.

Finally, Bear Stearns, in its role as sole custodian of
the Fund's assets, enforced its own maintenance

margin requirement set initially at 35% of the

Fund's total âssets, subject to adjustment.

FN6. Contrary to the Complaint, the Fund's Offer

Memo does not identiff 'Deloitte & Touche"

generally as the Fund's independent auditor or

"Ernst &. Young" generally as the Fund's

administrators.

The Fund cornmenced trading operations in
or about Spting 1996, \'vith an inveshnent
strategy that primarily involved the
"concentrated short selling of secr¡rities of
United States technology companies,
including Internet companies, on the theory
that those companies were trading at over-
valued prices and were due for a cotrectiolL"
A-fter an initiâI offering at $100 per share,

with a minimum investment of 250 shares, the
Fund offered its sha¡es at a net asset value
("NAV") computed "to the petuty" and
deter:mirred on the basis of the listed prices on
mqjor securities exchanges of the securities
held by the Fund. The NAV was calculated by
EYB, K & W, and later FASB, on a monthlY
basis, based on daily, monthly, and yearly
statements prepared by Bear Stearns. As sole
custodian of the Fund's assets, Bear Stearns
cleared all securities transacjions. While
Berger utilized many brokers, Bear Stearns
was the only broker to extend margin credit in
corurection with the clearing and settlernent of
the Fu¡rd's trades. As of January 2000, the
Fund had more than 200 investor accounts.

Berger utilized defendant Financial Asset
Management, Inc. ("FAM") as an "introducing
broker" which cleared all ofits trades through
Bear Stearns. Berger and FAM shared ofüce
space in New York, and the Complaint alleges
that FAM collected "substantial commission
income" as a result of its role in the Fund.

+463 The Fraud

The plaintiffs allege that tlre fraudulent
scheme began almost immediately after the
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Fund began trading operations in or about
Spring 1996. According to the Bear Stearns
monthly account statements and daily trading
reports, Berger began losing money on a
regular basis from the Fund's inception. [FN7J
Rather than accurately reporting these losses,

Berger created "frctitious monthly account
statements, purportedly in the name of FAM,
which showed proñtable performance for the
Fu¡rd." These actions continued until early
2000, when Berger, after the United States
Securities and Exchange Commission ("SEC")
had initiated an investigation of the Fund,
released a statement admitting to the fraud.

FN7. For example, the Bear Stearns statement for

June 1996, reveals a loss of approximately

$700,000, or almost 30% of the Fund's value in

that month. [n September 1996, the Fund lost over

$5,000,000, an amount "equal to more than half the

Fund's equity." In October and November 1996,

the Fund lost 15% and 40% of tfie Fund's equity,

respectively.

1. Involvement of Bear Stea¡ns

Plaintiffs allege that Bear Stearns: (1)

extended margin credit to the Fund which
comprised "atypical, extraordinary and non-
routine frnancing transactions" and exceeded
the margin regrrlations established by the
FED, NYSE, and Bear Stearns' own rules
discussed above, and (2) tipped certain
investors with whom Bear Stearns had social
or business relationships as to the Fund's
problems. As a result of these actions, Bear
Stearns made "substantial profits" on margin
interest and fees, enabled the Fu¡rd to
conti¡rue its operations by obtaining new funds
from investors and avoiding redemptions of
investments, and assisted their own customers
in withdrawing money from the Fund at the
expense of remaining investors.

The plaintiffs allege that Bear Stearns' over-
exter¡sion of margin credit to the Fund
enabled Berger to trade on margin credit in
excess of applicable margin rules throughout
the Class Period and to violate the
concentration limitations applied by Bear
Stearns and set forth in the Offer Memo.
IFNBI Even when Berger had outstanding
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unsatisfred margin calls, Bear Stear:ns
extended "intra-day" margin credit to hirn
which at times exceeded I007o of the Fund's
capital. Because the margin deficits were not
satisfred within the prescribed regulatory
periods, Regulation T and Rule 431 required
Bear Stearns to freeze the Fund's account.
Bear Stearns failed to freeze the Fund. Bear
Stearns further failed to apply Rule 431 by not
enforcing the shorter periods given to cover
margin calls by Rule 431 for day traders like
Berger, allowing Berger to maintain the
account in an under-margined state, and
allowing Berger to meet margin calls by
liquidating margined positions. In sum, Bear
Stearns' actions contributed to a "cycle" in
which Bear Stearns extended excessive
margin credit to the Fund, Berger used the
credit to trade and generate substantial losses,
and those losses further increased the margin
debt. Bear Stearns then agreed to await an
influx of new investor monies to satisfu the
debt, and once the new money was used to pay
down the margin debt, the cycle recommenced.
As a result of these activities, Bear Stearns
earned "signi-fi.cant fees and margin interest"
on the Fund's account.

FN8. For example, at one point the Fund was short

150% of the Fund's capitâl in a single stock,

Eartlilink.

The plaintiffs further note that Bear Stearns
knew or w¿rs reckless in not knowing that new
investors in the Fund, whose money was being
used to satis$r pre-existing margin defrcits and
to mask Berger's *464 high trading losses,

were ururware of the true frnancial condition
of the Fund. [FN9] As a re6ult, Bear Stearns
enabled Berger to raise money from
unsuspecting investors to pay off the Fund's
margin debts, thereby gaining substantial
profits for itself in the form of interest income
on margin debt as well as commissions and
fees on trading activity.

FN9. The ptaintiffs allege that Bear Stearns' "risk

control department" was aware of the Fund's
"precarious position" both because of daily con¿act

with Berger regarding the Fund's margin violations

and as a result of an internal e-mail message d¿ted

December 28, 1999, which demonstrated long-time
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knowledge of the violations. Bear Stearns,

however, only moved to require compliance with
the margin rules in late December 1999.

The plaintiffs also allege that Bear Stearns
used non-public material information
regarding the Fund's inflated NAV--
information known to Bear Stearns by virtue
of its custody of the Fund--in order to warn
those Fund investors with whom Bear Stearns
and Bear Stearns executives shared "business
and social relationships." Bear Stearns
conti¡rued to over-extend margin credit to the
Fund in order to keep the Fund liquid long
enough to enable those investors to withdraw
their money at artificially inflated NAVs. The
plaintiffs allege that Bear Stearns thereby
"enhanced its position" at the expense of
"ursuspecting inveÊtors" who remained in the
Fund, including plaintiffs and other Class
members, whose interests were diluted as a
result of the redemptions at artifrcially
inflated NAVs.

2. Involvement of EYI, EYB, K & W, and
FASB

The plaintiffs allege that the "Ernst &
Young Defendants" used the frctitious
statements created by Berger on FAM
letterhead to prepare materially inflated NAV
calculations and disseminate them to
investors, despite receiving from Bear Stearns
daily, monthly, and yearly statements
accurately reflecting the Fund's losses and
despite the Offer Memo's representation that
Bear Stearns-a¡rd not FAM [FN10l--would
have custody of all ofthe Fund's âssets. For
example, the NAV calculation overstated the
market value of the Fund's assets by roughly
$400,000,000 in August 1999. Plaintiffs
allege that they and other Class members
relied on the frctitious reports and "would not
have purchased or maintained their shares i¡t
the Fund" if they had known that the monthly
NAV statements were materially false and
misleading.

FNt0. The plaintiffs allege that if the Ernst &
Young personnel had made "the most rudimentary

inquiry" into FAM, they would have learned that

FAM was a one-broker operation, with only
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$1,000,000 in assets, which cleared all of its

clients' trades through Bear Stearns and that FAM
did not meet the National Association of Securities

Dealers ('NASD') requirements for broker-dealers

concerning clearing trades and holding custody of
third-party assets.

These defendants initially prepared an
"apparently accurate NAV" in September
1996, reflecting the Fund's losses, which they
sent to Berger. When one of Berger's
employees asked them to "hold off' on the
NAV issuance, the Ernst & Young defendants
complied and then used Berger's fictitious
statements to publish a revised--and
inaccurate--NAV statement. This w¿ls

contrary to the Ernst & Young defendants'
own "checklist" of procedures for NAV
calculation, which required an examination of
the Bear Stearns account statement and
provided a box to check once the task was
completed. In additiorq the fictitious
statement prepared by Berger was "suspicious
on its face" in that it was prep¿rred using a
plain spreadsheet on ¿Ìn ordinar5r
wordprocessor without any *465 identi-fuing
letterhead, used the same accor¡nt number as
the Fund's account at Bear Stearns, and,
u¡¡like the Bear Stear:ns statements, contained
no daily trading activity information or almost
any other information aside from the
purported equity in the accourrt. The
plaintiffs allege that these defendants
continued to use the frctitious statements and
to issue shares to new investors and redeern
shares of existing investors at the inflated
NAV even though they had conceru¡-s
regarding possible fraud as early as Summer
1998. tFNlll

FNll. For example, the Argos plaintiffs allege that

a shareholder asked FASB in September 1999, to

"address certain questions concerning the Fund's

NAV.' FASB sent a letter to the Argos plaintiffs

indicating that it had "received month+nd position

listings from the Fund's broker,' which plaintiffs

allege implied that the reported NAVs were

consistent with the Bear Stearns statements.

3. Involvement of DTT, DTB, and mUS

The plainti-ffs allege that "Deloitte" issued
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"clean," unqualifred auditing reports for the
years 1996-1999, attesting to the accuracy of
the Fuld's financial statements and including
a statement that "tiln ou¡ opinion, such
financial statements represent fairly, in all
material respects, the frnancial position of the
[Fund], in conformity with accounting
principles generally accepted in the United
States of America." The audit reports,
discussed in the Complaint with an example
attached as ân exhibit, bear the names and
logos of DTT as well as "Deloitte & Touche"
with an accompanying Bermuda add¡ess.
They are addressed to "the Shareholders" of
the Fund and signed "Deloitte & Touche," in a
cursive signature. The plaintiffs allege that
Deloitte "pretended to have knowledge where
it actually had none, and therefore its audits
amounted to no audits at all." In particular,
the Deloitte opinions were "materially
inaccurate" and Deloitte failed to conduct its
audits in accordance with United States
generally accepted auditing standards
("GAAS"), failed to plan and perforrn its
audits to obtain "reasonable assurances that
the Fund's financial statements were free of
materia-l misstatements," and did not include
procedures "reasonably designed and
conducted to obtain confrrmation of the
securities purportedly owned by the Fund."

The plaintiffs allege that Deloitte had "fu-ll
and complete access" to the books and records
of the Fund as maintained by the Ernst &
Young defendants and therefore had access to
the fictitious frnancial statements as weII as
the accurate Bear Stearns statements. The
plaintiffs further allege that Deloitte ignored
nrunerous warning sigrrs regarding tJre Fund's
frnancial diffrculties. For example, the
fictitious statements were inconsistent with
the Bear Stearns statements, but .Deloitte
"recklessly followed Berger's unorthodox and
suspicious instructions to ignore the accurate
statements sent by Bear Stearns" which,
according to Berger, did not refLect the Fund's
entire portfolio while the frctitious statements
did (emphasis in original). In addition,
Deloitte noticed a discrepancy during its frrst
audit between the Bear Stearns and fictitious
financial statements, yet simply accepted
Berger's direction to ignore the Bear Stearns
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statements without checking directly with
Bea¡ Stearns or with FAM to investigate
fu¡ther. Further, Deloitte accepted audit
confrrmation requests from Berger, instead of
insisting and ensuring that they came directly
from FAM, thus violating one of the "most
basic responsibilities of an auditor." Finally,
the frctitious statements represented that the
securities were "held at FAM," which d.irectly
contradicted the Offer Memo. As with the
Ernst & Young defendants, plaintiffs allege
that if the Deloitte defendants *466 had made
"even a rudirmentary inquiry" into FAM, they
would have discovered it to be incapable of
serving as the clearing house for or custodian
of the Fund's assets.

The plaintiffs also allege that even after
Deloitte was "specifically alerted" to
discrepancies and the possibility of fraud, it
failed to take necessar¡r investigative steps.
The head of Bear Stearns' prime brokerage
operations called a partner at DTUS in
February 1999, to warn hirn of a discrepancy
from what would be expected if the Fund were
selling shorb internet stocks. Whi-le the
DTUS partner sent a warning e-mail to
partners in other offrces and spoke to the DTB
partner in charge of the Fund's audits, no
follow up occurred and Deloitte completed and
signed off on a "clearq unqualified" audit
opinion in March 1999. Because shares of the
Fund were not publicly traded, investors and
prospective investors had "no independently
verified third-party frnancial information"
other than Deloitte's audit report and the
audited financial statements. The plaintiffs
allege tl:at Deloitte "knew or should have
known that its clean audit reports were
material to investors' decisions to purchase
shares in the Fund and to refrain from
redeerning their investments, and that
investors were placing substantial reliance on
Deloitte's clean audit reports."

4. Involvement of FAM

FAM is a "relatively small brokerage frrm"
with its principal place of business in Ohio.
Plaintiffs allege that FAM served as one of the
Fund's introducing brokers, placing trades for
customers which were then cleared or settled
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through Bear Stearns. Plaintiffs fi¡rther
allege that Berger had previously worked as a

consultant for FAM in developing European
clients and trading strategies and therefore
had a prior relationship with FAM and its
principal, James Rader ("Rader"). Berger
ãontinued. his relationship when he

established the Fund, sharing offrce space

with FAM in New York and enabling the
small firm to collect "substantial comrnission
income." The Complaint alleges that when
Deloitte requested that FAM reply directly to
it concerning an audit confirmatioru FAM
instead complied with Berger's "highly
inegular request" to provide its confrrmation
to him. FAM further provided Berger with
an open, pre-addressed Airborne Express

envelope and bilI made out to DTB, falsely
showing FAM in Ohio as the sender. Because

it was receiving monthly account statements
for the Bear Stearns account, FAM knew that
the Fund was experiencing large losses but
that investors were continuing to invest
additional monies with the Fund'

Exposure ofthe Fraud

The plaintiffs allege that the defendants'
fraud.ulent acts continued until the SEC

initiated an investigation of the Fund in
November 1-999. On January 7, 2000,

Deloitte withdrew its audit reports for the
years ending December 31, 1996, 1997, and
1998, stating that the investors could no

longer rely on the reports. On January 13,

2000, the Ernst & Young defendants resigned
as the Fu¡rd's administrator. The following
day Berger admitted to the fraud and was

subsequently charged with violations of Title
17 of the securities laws and with fraud under
the Investment Adviser's Act. The SEC also

commenced an action in this Court, alleging
that Berger, MCM, and the Fund violated
various anti-fraud provisioru of the federal
secr¡rities laws.

Causes of Action

The Cromer plaintiffs bring twenty-one
causes of action. Against all defendants
submitting motions to dismiss, plaintiffs
altege aiding and abetting both common*467
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law fraud and breach of fiduciary duty. [FN12]
Against FAM, the plainti-ffs additionally
allege gross negligence and negligence.
Against all defendants except Bear Stearns
and FAM, plaintiffs additionally allege
violation of Section 10(b) of the Securities
Exchange Act ("Exchange Act"), violation of
Rule 10b-5, cotnmon law fraud, gro6s

negligence, negligence, and professional
malpractice. Against EYI, EYB, K & W, and
FASB, plaintiffs additionally allege negligent
misrepresentation. Finally, against EYI,
EYB, and DTT, plaintiffs additionally allege
violation of Section 20(a) of the Exchange Act
under a "controlling person" theory. tFNl3l

FN12. These claims represent the enthety of claims

alleged against Bear Stearns.

FNt3. The Argos plaintiffs bring eiglrt causes of
action, substantially similar to the Cromer

allegations with the following differences: (l) EYB

and K & W are not defendants in the Argos action;

(2) As against FASB and EYI, the Argos plaintiffs

additionally allege breach of frduciary duty but do

not altege gross negligence ot professionaf

malpractice; (3) As against EYI, the Argos

plaintiffs do not allege violation of Section 20(a);

(4) As against DTT, DTB, and DTUS, the Argos

ptaintiffs do not allege gross negligence, negligence,

or professional malpractice; and (5) As against

FAM, the Argos plaintiffs do not allege gross

negligence or negligence.

LEGAL STANDARDS FOR DISMTSSAT,

The defendants bring their motions to
dismiss pursuant to one or more of Rules
12(bX1), (bX2), and (bX6) and 9(b), Fed'R.Civ.P.

A. Rule 12ftX1)

To determine jurisdiction in federal question

cases, the court need only ask "whether--on its
face--the complaint is drawn so as to seek

recovery under federal law or, the
Constitution. If so, lthe court shou]dl assume

or frnd a suffrcient basis for jurisdiction, and
reserve further scrutiny for an inquiry on the
merits." Nowak v. Ironworkers Local 6

Pension Fund, 81 F.3d 1182, 1189 (2d

Cfu.1996). The standard is a "modest" one,
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allowing for subject matter jurisdiction so long
as "the federal clairn is colorable." Savoie v'
Merchants Bank, 84 F.3d 52,57 (2d Ctu.1996)
(citing BelI v. Hood, 327 U.S. 678, 682-83, 66

s.cr. 7?3,90 L.Ed. 939 (1946).

In assessing a motion to dismiss for lack of
subject matter jurisdiction, a court must
"accept as true all material factual allegations
in the complaint," Shipping Fin. Serv. Corp. v.
Drakos, 140 F.3d 129, 131(2d Cir.1998) (citing
Scheuer v. Rhodes,416 U.S. 232,236,94 S.Ct.
1683, 40 L.Ed.zd 90 (1974), but refrain from
"drawing from the pleadings inferences
favorable to the party asserting ljurisdiction]."
Id. (citine Norton v. Larney, 266 U.S. 511,

515, 45 S.Ct. 145, 69 L.Ed. 413 (1925)).

Courts evaluating Rufe 12(bX1) motions "may
resolve the disputed jurisclictional fact issues

by reference to evidence outside the pleadings,

such as affrdavits." Zappia Middle East
Constr. Co. v. Emirate of Abu Dhabi, 215 F.3d
247, 253 (2d Cir.2000). IVhere jurisdiction is
"so intertwined with the merits that its
resolution depends on the resolution of the
merits," the court should use the standard
"applicable to a motion for sunmary
judgment" and dismiss only where "no triable
issues offact" exist. London v. Polishook, 189

F.3d 196, 198-99 (2d Ctu.1999) (citation
omitted); see also Europe and Overseas

Commodity Tladers, S.A. v. Banque Paribas
Londorq 147 F.3d 118, 121 n. 1 (2d Ctu.1998)

B. RuIe 12(bX2)

It is well established that on a Ruìe 12(bX2)

motion to dismiss for lack of personal *468

jurisdiction, "the plaintiffbea¡s the burden of
showing that the court has jurisdiction over
the defendant." Metropolitan Life Ins. Co. v.

Robertson-Ceco Corp., 84 F.3d 560, 566 (2d

Cir.1996). The plaintiffs burden depends on
the procedural posture of the litigation.
Where there has been no discovery, "a
plaintiff may defeat a motion to dismiss based

on legally su-ffi.cient allegations of
jurisdiction." Id. But where there has been
discovery regarding personal jurisdiction, the
plaintiffs burden is to make a prima facie
showing which "must include an averment of
facts that, if credited by the ultimate trier of
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fact, would sufFrce to establish jurisdiction
over the defendant'" rd' at 567 (citation
omitted); SEC v. Euro Sec. Fund, Coim SA,
No. 98 Civ. ?347(DLC), 1999 WL 76801, at *2
(S.D.N.Y. Feb. 17, 1999).

C. Rule 12(bX6)

A court may ösmiss an action pursuant to
Rule 12(bX6) only if "it appears beyond doubt,
even when the complaint is liberally
constmed, that the plaintiffcan prove no set of
facts which would entitle him to relief."
Jaghory v. New York State Dep't of Educ., 131

F.3d 326, 329 (2d Cir.1997) (citation omitted).
The court must "accept all factual allegations
in the complaint as true and draw inferences
from those allegations in the light most
favorable to the plaintiff." Id. The court is
generally prohibited from considering matters
outside the pleadings. Tewksbury v. Ottaway
Newspapers, 192 F.3d 322, 325 n. 1 (2d

Cfu.1999). The court may consider, however,
"any written instrument attached to lthe
Complaint] as an exhibit or any statements or
documents incorporated in it by reference, ...
and documents that the plaintiffs either
possessed or knew about and upon which they
relied in bringing the suit." Rothman v.
Gregor, 220 F.3d 81, 88 (2d Cir.2000) (citation
omitted). "General, conclusory allegations
need not be credited, however, when they are
belied by more specific allegations of the
complaint." Hirsch v. Arthw Andersen & Co.,
?2 F.3d 1085, 1092 (2d Cir.1995).

D. RuIe 9(b)

[11t2] RuIe 9(b) sets forth special pleading
requirements for clai¡ns involving flaud, and
it is "well-settled" that a complaint alleging
secu¡ities fraud must comport with Rule 9(b).

Ganino v. Citizens Utilities Co.,22B F.3d 154,
168 (2d Cir.2000). Rule 9(b) requires that
when alleging fraud "the ci¡cumstances
constituting fraud ... must be stated with
particularity," although "[m]alice, intent,
knowledge, and other condition of mind of a
person may be averred generally." See also
id. at 168. To comply with the requirements
of Ru-le g(b) in alleging the rnisstatement, an
allegation of fraud must speci-Sr: "(1) those

@
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staternents the plaintiff thinks were
fraudulent, (2) the speaker, (3) where and
when they were made, and (4) why plaintiff
believes the statements fraudulent." Koehler
v. Bank of Bermuda (New York) Ltd., 209 F.3d
130, 136 (2d Ctu.2000).

t31t4l In pleading a securities fraud
violation, a complaint must allege that a
defendarrt acted with scienter. Novak v.
Kasaks, 2t6 F.3d 300, 306 (2d Cir.2000)
(collecting cases). When pleading scienter,
"with respect to each act or omission" alleged
to violate the securities laws, the complaint
must "state with particularity facts giving rise
to a strong inference that the defendant acted
with the required state of rnind." 15 U.S.C. $

78u-4(bX2). To satisfy this scienter
requirement, "a complaint may (1) allege facts
that constitute strong ci¡cumstantial evidence
of conscious misbehavior or recklessness, or (2)

allege facts to show that defendants had both
motive and opportunity to commit fraud."
Roth:rrar¡, 220 F.3d at 90; see also *469

Ganino, 228 F.3d at 168-69; In re Carter-
Wallace Sec. Litig., 220 F.8d 36, 39 (2d
Cir.2000). The Second Circuit has cautioned,
however, that we should not be "wedded to"
the "motive and opportunity" standard in
light of Congress' failure to include this
specific language in its recent amendment to
the securities laws. Novak, 216 F.3d at 310.

t5lt6l A plaintiff may suf,Frciently plead
conscious rnisbehavior through allegations of
deliberate illegal conduct. See id. at 308. To
plead recklessness, a plaintiff must allege
facts showing conduct that was "highÌy
urrreasonable, representing an extreme
departure from the standards ofordinary care
to the extent that t,he danger was either
known to the defendant or so obvious that the
defendant must have been aware of it."
Rothman, 220 F.3d at 90 (citation omitted).
Recklessness has been sufüciently pled where
there are specific allegations that a defendant
knew of facts or had access to inforrnation
contradicting his public statements, or where
he failed to review infor:nation that he had a
duty to monitor, or where he ignored obvious
signs of fraud. Novak, 216 F.3d at 308.
"Where plaintitrs contend [a] defendant [ ] had
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access to contrary facts, they must specifically
identify the reports or statements containing
this information." Id. at 309.

Í71 To plead facts supporting a strong
inference of the requisite scienter by showing
motive and opportunity, a plaintiff must
allege facts showing "concrete benefrts that
could be realized by one or more of the false
statements and wrongfirl nonösclosures
alleged," and "the means and likely prospect
of achieving the concrete benefrts by the
means alleged." Press v. Chemical Inv. Serv.
Corp., 988 F.Supp. 375, 390 (S.D.N.Y.1997)
(quoting Shields v. Citytrust Bancorp, Inc., 25
F.3d 1124, 1129 (2d Ctu.1994). General
allegatioru of motive "possessed by virtually
all corporate insiders" a¡e insuffrcient to raise
a strong inference of fraudulent intent. tFNl4l
Novak, 216 F.3d at 307.

FN14. For example, acting to "suståin the

appearance of corporate profitability, or of the

success of an invesünent" or to "maintain a high
stock price in order to increase executive

compensâtion" is not sufhcient to show that a

defendant possesses the requisite motive, while
publicly misrepresenting facts regarding company

performance in order to inflate stock price and

proht personally from insider sales is suffrcient.
Novak, 216 F.3d at 30748 (internal quotation

omitted).

In its recent decision in Novak v. Kasaks,
216 F.Sd 300, after sumrnarizing prior case
law, the Second Circuit explained that a
complaint pleads facts suffrcient to raise a
"strong inference" of fraudulent intent where
it suffrciently alleges that defendants:

(1) benefitted in a concrete and personal way
from the purported fraud ...; (2) engaged in
deliberately illegal behavior ...; (3) knew
facts or had access to information suggesting
that their public staternents \ilere not
accurate ...; or (4) failed to check
information they had a duty to monitor.

Id. at 311.

DISCUSSION

A. Bear Stearns
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Bear Stearns brings its motion to dismiss
pursuant to Rule 12GX6), arguing that
plaintiffs fail to state their only claims against
Bear Stearns--that it aided and abetted
Berger's fraud and breach of frduciary duty.
Bear Stearns asserts that, under the facts
alleged by the plaintiffs, Bear Stearns' actions
did not "substantia-lly assist" Berger's fraud
but rather made it Írore difficult to
accomplish. As the +470 Complaint
acknowledges, the reports issued by Bear
Stearns accurately described the Fund's
trading.

t8lt9lt101 To state a claim for aiding and
abetting fraud under New York law, [FN15] a
plaintiff must plead facts showing: (1) the
eústence of a fraud; (2) defendant's
knowledge of the fraud; and (3) that the
defendant provided substantial assistance to
advance the fraud's commission. Wight v.
Bankamerica Corp., 219 F.3d 79, 9L (2d
Ctu.2000). The elements for a clai¡n of aiding
and abetting a breach offrduciary duty under
New York law are: (1) a breach by a frduciary
of obligations to another, and (2) that the
defendant knowingly induced or participated
inthe breach. Id.

FNl5. In a federal question action, a court looks to

federal common law choice of law rules to decide

which state's law governs the various legal claims.

Fromer v. Yogel,50 F.Supp.2d 227,239
(S.D.N.Y. 1999) (citing Corporacion Venezolana de

Fomento v. Vintero Sales Corp., 629 F.2d 786,795
(2d Cir.1980)). The Second Circuit applies thc law

"of the jurisdiction with the greatest interest in tfie
substantive legal claim ât hand. " Id. (citing

Corporacion Venezolana de Fomento, 629 F.2d at

795). Except as noted below in the discussion of
DTB's motion to dismiss, all of the parties

discussing state law claims cite to and rely on New

York law. Additionally, as discussed below, New

York has the greatest interest in adjudicating this

claim arising as a result of a ftaud created in and

managed fiom New York.

t1ll New York law has defrned both
"substantial assistance " and "participation" to
eúst where a defendant "affrrmatively assists,
helps conceal, or by virtue of failing to act
when required to do so enables the fraud to
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proceed." Nigerian Nat'l Petroleum Corp. v.
Citibank, N.4., No. 98 Civ. 4960(ÀltBM), 1999
WL 558141, at *8 (S.D.N.Y. July 30, 1999)
(citation omitted) (substantial assistance); see

also Diduck v. Kaszycki & Sons Contractors,
Inc., 974 F.2d 270, 284 (2d Ctu.1992)
(participation); Estate of Ginor v. Landsberg,
960 F.Supp. 661, 671 (S.D.N.Y.1996)
(participation); Kolbeck v. LIT Am., Inc., 939
F.Supp. 240 (S.D.N.Y.1996) (defining
"participation" as "substantial assistance").
Substantial assistance requires the plaintiff to
allege that the actions of the aider/abettor
proximately caused the harm on which the
prirnary liability is predicated. Diduck, 974
F.2d at 284 Kolbeck, 939 F.Supp. at 249.
"But-for" causation is insuffrcient; aider and
abettor liability requires the injury to be a
direct or reasonably foreseeable result of the
conduct. Kolbeck, 939 F.Supp. at 249.
Inaction is "actionable participation only
when the defendant owe6 a fiduciary duty
directly to the plaintiff." Id. at 247 .

There is no dispute regarding the frrst and
second prongs of these tests. Bear Stearns
does not deny the existence of an underlying
fraud or that Berger breached his frduciary
duty to the plaintiffs, nor doe6 it contest for
the purposes of these motions that it had
actual knowledge ofthose wrongs. Rather, the
parties disagree as to whether the plainti-ffhas
adequately alleged the "substantial
assistance" and "participation" elements
which, as discussed above, share largely
identical requirements.

t12l A clearing broker does not provide
"substantial assistance" to or "participate" in
a fraud when it merely clears trades. "The
simple providing of norrnal clearing services to
a primary broker who is acting in violation of
the law does not make out a case of aiding and
abetting against the clearing broker."
Greenberg v. Bear, Stearns & Co., 220 F.3d
22, 29 (2d Cir.2000). The plaintiffs have
atternpted to a-Ilege that Bear Stearrrs d.id

more than just clear trades.

*471 [13] To meet their obligation to plead
that Bear Stearns provided substantial
assistance to the fraud, the plaintiffs have

@ 2005 Thomson/West. No CIatun to Orig. U.S. Govt. Wo

@

16div002242



137 F.Supp.2d 452
(Cite as: 137 F.Supp.2d 452, *471)

alleged that, in violation of the margin
regulations of the FED, the NYSE, and its
own institutional rules, it over-extended
margin credit to Berger and permitted him to
violate the concentration li¡nitations
ordinarily applied by Bear Stearns and
described in the Offer Memo, and instead of
fteezírrg the Fund's accor-mt when it was
required by regulations to do so, it a-Ilowed
Berger to continue to trade. A failure to
enforce margin requirements, or continuing to
execute trades despite margin violations,
however, does not constitute substantial
assistance. Dillon v. Militano, 731 F.Supp.
634, 637, 639 (S.D.N.Y.1990); Stander v. Fin'
Clearing & Serv. Cotp., 730 F.Supp. 1282,
1287 (S.D.N.Y.1990). Sirnilarly, executing
trades in order to reduce "a loan of money
under margin" is insuffrcient to creâte
liability. Ross v. Bolton, 639 F.Supp. 323,327
(s.D.N.Y.1986).

None of the cases on which the plaintiffs
rely are sufücient to overcome these long
established principles. Neither Im v.
Cornfeld, 619 F.2d 909,922 (2d Cir.1980), nor
the other cases cited by the plaintiffs permit
allegatioru of heightened scienter to
substitute for adequately alleged substantial
assistance. Even the recent decision in
Prirnavera Familierutifimg v. Askin, 130

F.Supp.2d 450, 510-13 (S.D.N.Y.2001), upon
which the plaintiffs place particular reliance,
does not change this conclusion. In
Prirnavera, the court denied srunmarJ¡
judgment for Kidder, Peabody & Co.
("Kidder") on the ground that there w¿ìs a
genuine issue of mateúal fact as to whether
Kidder had substantially assisted. the alleged
fraud. Kidder and other brokers created the
mortgage-backed securities sold to the
plaintiffs funds. Kidder also loaned the funds
the purchase price for the securities, using the
securities as collateral. By creating and
selling the securities and financing the
traruactions, Kidder reaped huge profrts.
Investors were sent monthly performance
reports which included Kidder's valuation of
the securities, which were particularly
important since the securities were not traded
on any public exchange. Kidder revised its
valuation 86 times based on requests from the
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person who issued the monthly perforrnance
reports. The court found that there were
material issues of fact as to whether the
revised valuations were fraudulent and
material to investors. The court rebuffed
Kidder's request to segregate the allegations
concerning the "valuation" fraud from the
"operations" fraud, noting that "ls]ubstantial
assistance can take many forms," and that the
allegations should be considered together. Id.
at 511. Thus, the court's observation that
"[eixecuting transactions, even ordinary
course transactions, can corutitute substantial
assistance under some circumstânces, such as
where there is an extraordinar¡r motivation to
aid in the fraud," id., must be understood in
context. Moreover, nothing in the opinion
suggests that tÌrc court intended any
relaxation to the requirement of a showing of
proximate cause.

The remaining cases cited by the plaintiffs
are also readily distinguished. Graham v.
SF,C,222 F.3d 994 (D.C.Cir.2000), addressed
the obligations of a retail broker, and not a
clearing broker. The cases on which the
plaintiffs rely for the general proposition that
"non-routine" fi.nancial transactions can
constitute substantial assistance involve
conduct far more nefarious and with more
direct involvement in the underþing fraud
than that alleged here. In Monsen v.
Consolidated Dressed Beef Co., 579 F.2d793,
803 (3d Cir.1978), a bank "insisted" that the
wrongdoer continue the fraud. In ABF
Capital Management v. Askin Capital
Management, L.P.,957 F.Supp. 1308, 1329-30
(S.D.N.Y.1997), the *472 brokers were
charged with creating "volatile and virtually
unmerchantable securities," inducing their
sa-les force to market the securities by
multiplying their normal commission rates,
and providing fal6e and inflated "performance
marks" to their customer for dissemin¿tion to
investors. Finally, in In re Gas Reclamatiorq
Inc. Securities Litigation, 659 F.Supp. 493,
504 (S.D.N.Y.1987), the brokers participated
in the creation of the document which
contained the false statements. Others
substantially assisted the fraud by reviewing
and approving that document, devising the
marketing and frnancial scheme for the fraud,
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and engaging in "atypical" financing
fransactions. In sum, the plaintiffs have
failed to point to any authority for holding a
clearing broker liable to investors for aiding
and abetting a fraud because it violated
margin requirements or over-extended credit.

t14lt15l The plaintiffs are u¡rable to cure the
defect in their pleading of substantia-l
assistance by emphasizing that the alleged
fraud included a Ponzi scheme that could not
have fi¡nctioned but for the exteruion of credit
and margin violations. It is well established
that there is no private right of action for a
violation of margin regulations, which are
designed to protect the viability of brokerage
houses and not to protect investors. See
Bennett v. U.S. Tïust Co. of New York, 770
F.2d 308, }LZ (2d Cir.1985); Gruntal & Co. v.
San Diego Bancorp, No. 94 Civ. 5366(DC),
1996 WL 343079, at *4 (S.D.N.Y. June 21,
1996). Nor can the plaintiffs circumvent this
principle by recasting their argument as one
based on conùnon law fraud. See Furer v.
Paine, Webber, Jackson & Curtis, Inc., 1982
WL 1309, at *2 (C.D.Cal. Apr. 20,1982). In
any event, the plaintiffs have still failed to
allege substantial assistance under this
theory. While the Ponzi scheme may only
have been possible because of Bear Stear¡s'
actions, or inaction, Bear Stearns'conduct was
not a proxirnate cause of the Porøi scheme.
tFN16l Bear Stearns' motion to dismiss is
granted.

FN16. While Fromer could be read to relieve a

plaintiff of the burden of showing proximate cause

for aiding and abetting a breach of fiduciary duty,

the court explicitly addressed the issues of
proximate causation only in the context of a

fiduciary's breach. 50 F.Supp.2d at 248. Given

the sound reasons for imposing a heightened

standard for a secondary actor's liability, see ABF
Capital, 957 F.Supp. at 1331 n. 5, this court will
follow those courts that have required allegations

sufñcient to support a finding of proximate

causation not only for aiding and abetting a fraud,

but also for aiding and abetting a breach of
fiduciary duty. See, e.g., Kolbeck, 939 F.Supp. at

249.

B. EYE!, FASB, and K & W
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FASB, K & W, and EYB bring their joint
motion to dismiss pursuant to Rules 9(b) and
12(bX1), (bX2), and (bX6), Fed.R.Civ.P., and the
Private Securities Litigation Reform Act of
1995 ('PSLRA"), 15 U.S.C. $ 78u-4(bX1) et
seq. Alterrratively, if the motion is denied,
FASB, K & W, and EYB move for a more
definite statement pursuant to Rule 12(e),
Fed.R.Civ.P. These defendants make the
following arguments: (1) This Court lacks
personal jurisdiction over them because they
lack the substantial, continuous and
systematic contacts with the United States
necessarJ¡ to exercise personal jurisdiction over
a foreign defendant; (2) This Court lacks
subject matter jurisdiction over the plainti-ffs'
securities law claims because foreign plaintiffs
purchasing securities in a foreign firnd outside
the United States cannot assert a claim under
United States securities laws against a foreign
entity that is not alleged to have taken any
action within the United States material to
the completion of the fraud; (3) The securities
claims are insu-fücient under Rule 9(b), and
the PSLRA *473 because the plaintiffs fail to
plead specific facts grvinC rise to a strong
inference that the defendants acted with
scienter; (4) The securities laws claims
against K & W are time-barred; (5) After the
dismissal of the securities laws claims, the
Court should decline to exercise subject matter
jurisdiction over the coÍunon law claims.
Finally, EYB ñrrbher argues that the plaintiffs
have failed to state a claim for controlling
person liability.

1. Personal Jr¡risdiction

a. Legal Standard

[16] The Exchange Act "permits the exercise
of personal jurisdiction to the limit of the Due
Process Clause ...." SEC v. Unifund SAJ,, 910
F.2d 1028, 1033 (2d Cir.1990). tFNl?l The
due process jurisdictional inquiry has two
parts, the "minimurn contacts" inquiry and
the "reasonableness" inquirry. Metropolitan
Life Ins., 84 F.3d at 567. The minimun
contacts analysis is governed by International
Shoe Co. v. Washington, 326 U.S. 310, 66
S.Ct. 154, 90 L.Ed. 95 (1945), and its progeny.
While International Shoe dealt with minimum
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contacts with the forum state,

FNl7. The parties incorrectly apply New York law

to the personal jurisdiction issue. Where a case is

brought pursuant to federal question jurisdiction and

"a defendant resides outside the forum state, a

federal court applies the forum stâte's personal

jurisdiction rules 'if the federal staûrte does not

specifically provide for national service of process.'

" PDK Labs, lnc. v. Friedlander, 103 F.3d 1105,

t 108 (2d Cir.1997) (citation omitted).

where, as here, the United States, and not
the State of New York, is the only sovereign
whose power to adjudicate is in question, it
logically follows that the relevant 'mini¡num
contacts' should be the defendant's
contacts with the United States, and not his
contacts with the State of New York.

SEC v. Soft,point,Inc., No. 95 Civ. 2951(GEL),
2001 WL 43611, at *3 (S.D.N.Y. Jan. 18,

2001); see also Chew v. Dietrich, 143 F.3d 24,
28 n. 4 (2d Cir.1998). Each defendant's
contacts with the forum "must be assessed
individually." Keeton v. Hustler Magazine,
Inc., 465 U.S. 770, 781 n 13, 104 S.Ct. 1473,
79 L.Ed.2d 790 (1984).

Two types of jurisdiction should be analyzed
in determining whether there are su-ffi.cient
minimum contacts, specifrc jurisdiction and
general jurisdiction.

Specific jurisdiction exists when "a State
exercises personal jurisdiction over a
defendant in a suit arising out of or related
to the defendant's contacts with the forum";
a court's general jurisdiction, on the other
hand, is based on the defendant's general
business contacts with the forum state and
permits a court to exercise its power in a
case where the subject matter of the suit is
unrelated to tJrose contacts.

Metropolitan Life Ins., 84 F.3d at 567-68
(citing Helicopteros Nacionales de Colombia v.
HalI, 466 U.S. 408, 4t4-16 & rur- 8-9, 104 S.Ct.
1868, 80 L.Ed.2d 404 (f984)); see also
Aerogroup Int'I, Inc. v. Marlboro Footworks,
Ltd., 956 F.Supp. 427,439 (S.D.N.Y.1996).

To find specific jurisdictior¡ the Court must
determine that "the defendant has
'pur¡losefully directed' his activities at
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residents of the forum, and the litigation
results from alleged i4iuries that'arise out of
or relate to' those activities." Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 472, 105
S.Ct. 2174, 85 L.Ed.2d 528 (1985). Although
courts look to whether it was foreseeable to
the defendant that its actions would cause
injury in the forum State, the Supreme Court
has made clear that foreseeability requires
that " 'the defendant's conduct and connection
with the forum State are such that he should
reasonably *474 anticipate being haled into
court there.' " Id. at 474, 105 S.Ct. 2174
(quoting World-Wide Volkswagen Corp. v.
Woodson, 444 U.S. 286, 295, 100 S.Ct. 559, 62
L.Ed.2d 490 (1980). In surn, a defendant
must have " 'purposefi.rlly avail[edl itself of
the privilege of conducting activities within
the forum State.' " Burger King Corp., 471
U.S. at 47 5, t05 S.Ct. 2L7 4 (quoting Hanson v.
Denckla, 357 U.S. 235,253,78 S.Ct. 1228,2
L.Ed.2d 1283 (1958). This requirement
"ensules that a defendant will not be haled
into a jurisdiction solely as a result of
'randomr' 'fortuitous,' or 'attenuated'
contacts." Burger King Corp., 471 U.S. at
475,105 S.Ct. 2174. See also Agency Rent A
Car Sys., Inc. v. Grand Rent A Car Corp., 98
F.3d 25, 32 (2d Ci-r.1996).

To frnd general jt¡risdictiorq the defendant
must have "continuous and systematic general
business contacts" with the jurisdiction.
Helicopteros, 466 U.S. at 416, L04 S.Ct. 1868.
This is a fact-specific inquiry that requires
courts to assess the defendant's contacts "as a
whole. " Metropolitan Life kts., 84 F.3d at 570
(emphasis in original). Moreover, "lb]ecause
general jurisdiction is not related to the events
gtvitC rise to the suit, courts impose a more
stringent minimum contacts test" than that
applicable to specific jurisdiction. Id. at 568;
see also Aerogroup, 956 F.Supp. at 439.

The second part of the due process personal
jurisdiction test is determining the
reasonableness of the exercise of jurisdiction.
In undertaking this analysis, the Supreme
Court has identified the following factors:

(1) the burden that the exercise of
jurisdiction will irnpose on the defendant;
(2) the interests of the fonrm state in
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adjudicating the case; (3) the plaintiffs
interest in obtaining convenient and
effective relief; (4) the interstate judicial
system's interest in obtaining the most
efficient resolution of the controversy; and
(5) the shared interest of the states in
furthering substantive social policies.

Metropolitan Life Ins., 84 F.3d at 568 (citing
Asahi Metal Indus. Co. v. Superior Court of
California, Solano County, 480 U.S. 102, 113-

14,107 S.Ct. 1026, 94 L.Ed.2d 92 (1987)); see

also SEC v. Euro, 1999 WL 76801, at *3.

[17] Finallv, pursuant to the doctrine of
"pendent personal jurisdiction," a district
court can assert personal jurisdiction over
parties on related state law claims where "a
federal statute authorizes nationwide service
of process, and the federal and state claims
'derive from a common nucleus of operative
fact' " even where personaljurisdiction is "not
otherwise available." ruE AFL-CIO Pension
Fund v. Herrmann, I F.3d 1049, 1056 (2d

Ctu.1993) (quoting United Mine Workers v.
Gibbs, 383 U.S. 7I5, 725, 86 S.Ct. 1130, 16

L.Ed.2d 218 (1966).

b. Application to K & W, FASB and EYB

2. Minimum Contacts Analysis

t181t191 K & W, FASB and EYB are alleged
to have served as Fund administrators. K &
W served as the Administrator beginning in
September 1995, pursuant to an agreement
signed by Berger and Jan Spiering, President
of K & W and Managing Partner of EYB.
FASB replaced K & W in Februa¡y 1997,
pursuant to an agreement signed by Berger
and Derek Stapley, an EYB principal. These

agreements provided that the Administrator
would, among other things, maintain records
of Fund transactions, disburse payments of the
Fund's costs and expenses, collect subscription
payments, keep the Fund's accor¡nts and those
records required by law, prepare monthly
financial statements, file *475 arty necessary
tax returns, and allow the Fund's auditor to
inspect the register and any other records.
Plaintiffs altege that EYB, K & W, and FASB
used fictitious statements received from
Berger to prepare and disseminate materially
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inflated NAV ca-lculations to investors,
ignoring the accurate frnancial statements
prepared by Bear Stearns.

The plainti-ffs have shown through discovery
that each of these defendants functions as an
integrated member of the international Ernst
& Young enterprise. During the period of the
scheme alleged in the Complaint, this
enterprise sought to develop brand recognition
around the world for the name Ernst &
Young, to coordinate the work of aII the
offrces, and to market thei¡ work with the
promise of effectively coordi¡rated
international work. EYI organizes the Ernst
& Young enterprise from its executive office
in New York. It frrnctions as a Member
Association- The Articles of Association,
adopted in 1997, provide for "coordination and
facilitation of the development of global
strategies and initiatives [and] of
investments and resources allocation"
Members are urged to "promote an
international identity" and to refer work to
other Members. The "Member's Pledge"
comrnits each member to market itseH as part
of an integrated entity capable of providing
serwices around the globe. It reads, in part,

As a Member of Ernst & Young
International, Ltd. (the "Company") we have
bound ourselves to use our best efforts to
carrJ¡ out the purposes and follow the
policies of the Company and to cooperate
with the Company. lMembers agree to]
prepare regiona-l and country strategic plans
that conform to the international plan ... To
prornote an international identity, including
adopting of the Ernst &, Young narne
(wherever permitted by law) as soon as
practicable ... To participate in worldwide
initiatives ... to accept a commitment of
worldwide resources and the establishment
of fees for multinational engagements by
multinational-client service executives, with
appropriate cornmunication and consultation

to obtain work for the network of
Members, to the extent practicable.
(Emphasis added).

Jurisdictiona-l discovery revealed that Ernst
& Young is in the process of further
integrating its various entities around the
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world. Jan Spiering, President of K & W and
FASB and Managing Partner of EYB,
described the integration as a process "to get
more of a one firm, centralized firm
approach." In March 1999, a "globa-l
advertising campaign" was launched in order
to further "consistency of brand image." A
"knowledge management initiative" ai¡ns "to
insure as much information as possible is
maintained on computers" from which the
various Ernst & Young offices can "d¡aw
information." In addition, the Ernst & Young
Global Site Project, as described in a 1999
Manual, aims to coordinate 35 different web
sites in order to "uni-fu the Ernst & Young
Web presence to consistently support and
build our global brand." The Project
Overview cites the irnportance of a "consistent
experience" for tJle audience such that "[flrom
the moment a person visually identifies our
logo to the experience they have working with
us, each point of contact we have with our
many audiences must sing the same Ernst &
Young song." Finally, the Global Exchange
Program enables individuals from one global
office to relocate temporarily to another office
"almost anywhere in the world."

Despite this strong evidence of integration,
coordinated from the New York offrces of EYI,
each ofthese defendants 4476 argues that it is
a foreign entity operating exclusively in
Bermuda with no offices, employees or agerús
in the United States and further points out
that it has no bank accounts, is not registered
to do business, and pays no taxes in the
United States. To the extent that personnel
visit the United States, each defendant asserts
that it is "on a limited and sporadic
informational and solicitation basis." Each of
these defendants frrrther argues that its
activities in relation to the Fr¡nd were
"expressly li¡nited and foreign based," in that
they signed and perforrned service agreements
outside of the United States, communicated
with investors from Bermuda, dealt with
bankers and auditors in Bermuda, maintained
all record keeping and made alt NAV
calculations in Bermuda, and met with no
investors in the United States. In effect, they
ask this Court, in determining whether they
have the minimum contacts with this country
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necessaÐ/ to assert personal jurisdiction over
them, to ignore their integration with a globa}
firm, an integration on which they rely each
day both to attract international business and
to provide the resources necessal¡r to perform
that work.

Through jurisdictional discovery, however,
the plaintiffs have established facts supportirrg
a prima facie case that each Bermuda-based
Ernst & Young defendant has the minimum
contacts with the United States sufücient to
support personal jr:risdiction- Those facts in
srunmarJr form include the following.

FASB

The plaintiffs have presented prirna facie
evidence of the existence of general
jurisdiction over FASB. FASB provides
administrative services principally for funds
which are created, managed and operated
from the United States. Between 66Vo ar¡d
over 90Vo of FASB's arurua-l revenues derive
from funds with United States investment
managers. As part of their services as fund
administrators, FASB regrrlarly calls investors
or their advisors in the United States and
sends them materials, including copies of
monthly account valuations. Further,
FASB's marketing materials emphasize that
it has "[a]ccess to EYI's staff support and
industry specialists" as well as "direct
download connections with U.S. brokers."
These facts-which constitute a prirna facie
showing of continuous and systematic general
business contacts with the United States--are
suffrcient to support a finding of general
jurisdiction.

The plaintiffs have also canied their burden
of showing specific jurisdiction over FASB. As
the Offer Memo described, the Fund was to be
available to United States investors,
specifically "tJ.S. entities subject to the
Employee Reti¡ement Income Security Act of
1974, as amended ("ERISA") or other entities
exempt from U.S. tax," as well as foreign
investors. Consequently, FASB sent
approxirnately 80 letters on FASB letterhead
with enclosed subscription documents to
individuals in the Uniteil States soliciting
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investors for the Fund. As important, FASB
signed a contract to serve as the administrator
of a Fund which, while technically operating
as an offshore-fund, was entirely managed out
of New York by Berger. FASB well
understood that the "decisionmaking
authority was vested in" Berger in New York.
Burger King Corp., 471 U.S. at 480, 105 S.Ct.
2174. Berger, through MCM, invested the
Fund's assets in United States' securities
traded on American exchanges. FASB sent
bills to Berger in New York for approval prior
to payment by the Fund and received from the
United States all of the information from
which it prepared the statements it
disserninated as Fund administrators. In that
role it made cou¡rtless mailings to investors or
to the +477 agents of investors residing in the
United States. Given these activities, it is
diffrcult to imagine how the Fund's
administrator would lack the sufücient
contacts with the United States to justify
frnding specific jurisdiction. These facts apply
also to the eústence of specifrc jurisdiction
over K & W, [FN18] which FASB replaced in
199?, as the contracted administrator for the
Fund, and EYB which, as discussed below,
was heavily involved with the Fund through
its intertwined relationship with FASB and K
& W. None of these entities can credibly
assert that the quality and nature of their
relationship with the United States, arising
out of their work for the Fund, was random,
fortuitous or attenuated. Id.

FNl8. In support of specific jurisdiction, the

plaintiffs produced through discovery roughly 20

letters on K & W letterhead soliciting investors in

the United States for the Fund with enclosed

subscription documents.

K&W

Although the showing here is substantially
weaker, the plaintiffs have also presented
prirna facie evidence sufFrcient to support a

frnding of general jurisdiction over K & W.
First, as a fund administrator, K & W
regrrlarly calls investors and their advisors in
the United States and sends them copies of
monthly account valuatiorn as weII as other
materials. Further, K & W signed the
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Member Pledge as well as a license agreement
with EYI, by which K & W agreed to comply
with EYI's rules and procedures, including
quality control procedures, and allowed EYI to
review its services to ascertain compliance
with rules and procedures. [FN19l Further, K
& W held itself out as part of Errrst & Young's
international network. For example, in
response to Berger's complaints about
confusion stemrning from faxes bearing the
"Ernst & Young" Ietterhead rather than that
of K & W, K & Wstated: "My onlymitigating
comment in this regard is that tK & Wl is part
of Ernst & Young's international affrliation."
Because of K & W's systematic solicitation of
business in the United States, and its
dependent and intertwined relationship with
EYI, a United States run organizatiorl prirna
facie evidence exists of continuous and
systematic general business contacts with the
United States.

FN19. The Pledge was signed: "Kempe and

Whittle which also practices as Ernst & Young in

Bermuda." The license includes a choice of law

provision indicating that the license is "governed by

and construed in accordance with the laws of the

State of New York, U.S.A.'

EYB

The plaintiffs have also produced prima
facie evidence to warrant a frnding of general
jurisdiction over EYB. First, EYB regularly
sends letters to individuals in the United
States with promotional materials, soliciting
them as new clients for EYB's offshore
administrative service. EYB actively
involves itself in the Ernst & Young
intern¿tional network. For example, as part
of the Global Exchange Program, it has
received two employees from United States
ofüces who were maintained on the US-based
payroll. More signifrcantly, roughly 307o of
EYB's business is for multinational clients
where the overall account relationship is
managed by a "global account partner"
outside of Bermuda, Ëome of whom are in the
United States. The globaL accor¡nt partner
sets the fnal fee. When the Managing
Partner of EYB serves as the global account
partner in Bermuda, he travels to the United
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States with other EYB personnel for meetings.
This has occurred at least five times in the
last th¡ee years. Another EYB principal
indicated in his afüdavit that he travels to the
United States approximately five times per
year to meet with companies which *478

provide services to clients of EYB, FASB, and
K & W and to attend industry conferences'
Finally, since at least 50 EYB clients are
audited in accordance with U.S. GAAP, EYB
regrrlarly consults various Ernst & Young
offrces in the United States on issues relating
to U.S. GAAP, U.S. GAAS, U.S. income taxes,
and U.S. securities laws. At least five EYB
clients are public reporting companies that frle
their frnancial statements with the SEC. In
many other cases, ¿ul EYB audit is
consolidated with another Ernst & Young
audit and frled as a cor¡solidated statement
with the SEC. These jurisdictional facts
constitute continuous and systematic general
business contacts with the United States
sufFrcient to support a frnöng of general
jurisdiction.

Finally, although EYE! was not named as

the Fund adrninistrator, its intertwined
relationship with FASB and K & W, and
indeed its control of these entities, meant that
it had its own signifrcant and direct
involvement with the Fund. Discovery
revealed that these Berrnuda defendants
effectively function as a single entity. The
Managing Partner of EYB is the President of
K & W and FASB; the partners of EYB are
the shareholders ofK & W and FASB. K & W
and FASB share ofüces with EYB and their
employees are on the EYB payroll. The name
plate for their common reception a¡ea reads
only "Ernst & Young." Time and billing
systems for the three entities are merged and
a combined management report is generated
on a monthly basis. Compensation is set by
overall performance in the th¡ee entities.
FASB and K & W identiS themselves as

interchangeable with or owned by EYB: K &
W sigaed the Member's Pledge as "Kempe and
Whittle which also practices as Ernst & Young
il Bermuda," and FASB identified itself in
two separate documents addressed to Berger
as a "Bermuda incorporated company owned
by the partners of EYB" and as an "affiliate of
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EYB."

Despite EYB's contention that it had "no
contractua.l, working or other relationship or
connection with the Fund" or with Berger,
discovery has shown the opposite. EYB has
even identifred itself to Berger as the entity in
charge of the Fund's work. A letter sent in
February 1997, by Spiering in his capacity as
Managing Partner of EYB, informed Berger
that FASB would replace K & rW "as the
corporate vehicle through which we provide
fi¡nd accounting and administration services
to existing and future clients" and discusses
"our current seryices" and "our client base"
(emphasis added). Discovery has shown
mmerous telephone calls and correspondence
from EYB personnel to Berger in New York as

well as four substantive business meetings in
New York between Berger and EYB
personnel. In February 1995, their joint
discussions included the structure ofthe Fund,
services available to clients, and fee
negotiations. In a follow-up letter to Berger,
an EYB employee emphasized that "our
affiIiation with Ernst & Young international
network allows us to draw on the expertise
both within our own Investment Fund Audit
teams and the rest of our worldwide offices ....
We can also draw on our other offrces to assist
with staffrng requirements should the need
arise." At a second meeting in New York in
June 1996, the ÉrvestmenT Management
Agreement was signed, allowing Berger to
make trading and investment decisions on
behalf of the Fund, and arrangements were
discussed for the direct downloading of
information from Bear Stearns in New York to
the Ernst & Youlg computer system in
Bermuda. Berger and the EYB
representatives agail discussed management
and incentive fees. Two other New York
meetings, in November 1996 and in I-999,
included conversations about procedures *479

and fund administration services as weII as

requests of information from Berger.

In addition to the meetings in New York,
EY[! used Ernst & Young personnel in the
United States for a variety of tasks related to
the Fund. In March 1995, Spiering wrote to an
individual in the "New York offtce," asking
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hirn if he knew of Berger or FAM, and
whether he was "aware of any reasons which
would influence our decision whether or not to
accept appointment." In May 1999, EYB
personnel requested that the investigative
practice group at Ernst & Young in the United
States do a review of FAM. In response, a
partner at the office of "Ernst & Young, LLP,"
in Ohio visited the Columbus offices of FAM,
and another "Ernst & Young, LLP" employee
sent severa-l e-mails to Derek Stapley relating
to an investigation of FAM. Taken together,
this evidence const'itutes prima facie evidence
that EYB purposefully directed its activities to
residents of the United States such that it
should have anticipated being haled into
courts of this country to answer on claims
arising out of the Fund's operations and its
work for the Fund.

3. Reasonableness Inquiqy

t20l K & W, FASB and EYB each argue that
subjecting them to personal jurisdiction would
be unreasonable because, among other things,
jurisdiction would be unduly burdensome and
the United States has little or no inherent
interest in adjudicating the plaintiffs' claims.
Their arguments are unconvincing. New
York has a substantial interest in litigating a
fraud which was conceived of and managed in
New York. The United States has a
substantial interest in the enforcement of its
securities laws and the protection of investors
in United States securities markets, even
those who invest tluough participation in a
fund. The plaintiffs reside in many countries
such that the choice of the Southern District of
New York for litigation provides both a

convenient forum and one with expertise in
this kind of litigation. The litigation will not
irnpose undue burden on these defendants,
each of whom has substantial contacts with
the United States and is part of a global
enterprise managed from New York City.

4. Subject Matter Jr¡risdiction

The securities laws are silent regarding the
issue of extraterritorial application. In
analyzing transnational frauds, courts must
deterrnine " 'whether Congress would have
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wished the precious resources of the United
States courts' to be devoted to such
transactions." Alfadda v. Fenn, 935F.2d475,
478 (2d Cir.1991) (quoting Psimenos v. E.F.
Hutton & Co., 722 F.zd 1041, 1045 (2d

Cir.1983)); see also Carr v. Equistar Offshore,
Ltd., No. 94 Civ. 5567(DLC), 1995 \ryL 562178,
at *6 (S.D.N.Y. Sept. 21, 1995). The Second
Circuit has developed two tests to detenrrine
whether the Court should entertain subject
matter jurisdiction over a particular
transnational securities fraud claim, the
conduct test and the effects test. Itoba Ltd. v.
Lep Group PLC, 54 F.3d l"l"B, l2l-22 (2d

Cir.1995). The two tests need not be applied
"separately and distinctly," and "an
admixture or combination of the two often
gives a better picture of whether there is
suffrcient United States involvement to justi&
the exercise of jurisdiction by an American
court." Id. at 122. Indeed, certain facts, such
as making telephone calls or sending
investment information to the United States,
can be "characterized as either conduct or
effects in the United States." Banque Paribas,
147 F.3d at L28 & n 13.

t2U The effects test looks to the effect of the
fraudulent conduct that "impacts on +480

'stock registered and listed on lan American]
national securities exchange and [is]
detrimental to the interests of American
investors.' " Itoba, 54 F.3d at I24 (citation
omitted). The impact on investors resident in
the United States, whatever their nationality,
is the focus of the effects test. Banque
Paribas, 147 F.3d at 128 n.12.

Í221t2314 federal court has subject matter
jurisdiction under the conduct test "if (1) the
defendant's activities in the United States
were more than 'merely preparatory' to a

securities fraud conducted elsewhere, and (2)

these activities or culpable failures to act
within the United States 'directly caused' the
clairned losses." Itoba, 54 F.3d at I22
(citations omitted); see also Banque Paribas,
147 F.3tl at L29 (holding these factors to
constitute the "key element" of the conduct
test). The goal of the conduct test is to
prevent the United States from being " 'used
as a base for manufacturing fraudulent
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security devices for ex¡lort, even when these
are peddled only to foreigners.' " Itoba, 54
F.3d at 122 (quoting Psirnenos, 722 F.2d at
l-045). Consequently, where defendants have
undertaken signifrcant steps in the United
States in furtherance of a fraudulent scheme,
United States courts have jurisdiction over
suits arising from that conduct even if the
fi¡ral transaction occurs outside the United
States and involves only foreign investors.
Alfadda, 935 F.2d at 478'79 (citing
Restatement (Second) of Foreign Relations
Law of the United States $ 416(Ö (1987)'
The Second Circuit has found jurisdiction over
a "predominantly foreign" securities
transaction where, "in addition to
com¡nunications with or meetings in the
United States, there has also been à
transaction on a U.S. exchange, economic
activity in the U.S., harm to a U.S. party, or
activity by a U.S. person or entity meriting
redress." Banque Paribas, 147 F.3d at 130.

l24l The plainti.ffs have alleged facts
suffrcient to withstand a motion to dismiss for
lack of subject matter jurisdiction- Although
the named plaintiffs are foreign citizens, and
the Fund operated as an offshore-fund' the
fraud was run from the United States and it
was the decisions made in the United States
that led directly to the investors' losses.
Specifically, the plaintiffs allege that the
fraud was conceived and executed in New
York by Berger, who implemented the scheme
through his wholly-owned company, MCM, a
Delaware corporation with its prirrcipal place
of.business in New York. The Offer Memo
advertises the Fund to "IJ.S. entities subject to
the Employee Retirement Income Security Act
of L974, €tri amended ("ERISA") or other
entities exempt from U.S. tax," among others.
Berger's investment strategy principally
involved the concentrated short selling on
American exchanges of securities of United
States technology companies. The Fund's
securities transactions were cleared in New
York by Bear Stearns and all of the Fund's
assets were in Bear Stearns' custody in New
York. Berger then prepared the fictitious
financial statements, which were sent offshore
to the Fund's administrators and auditors, and
then re-transmitted back into this countrly and
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abroad to prospective investors, cr¡rrent
shareholders, and their agents.

The defendants argue that courts cannot
aggregate defendants' conduct and look at the
scheme as a whole when analyzing subject
matter jurisdiction but rather must look to the
conduct of each defendant inövidually. Even
were this Court to accept the defendants'
argument, the result would be the same'
Against EYB, FASB, and K & W in
particular, the plaintiffs allege that as the
Fund Administrators, these defendants
disseminated materially inflated NAV
statements to the Fund's shareholders *481 or
to prospective investors, including addresses
in the United States, a fact which K & W and
FASB concede in their memorandum of law.
Jurisdictiona.I discovery revealed that
recipients of monthly NAV statements
included American residents who invested in
the Fund through offshore vehicles but who
received their NAV statements in the United
States, either directly or through their
investment marurgers. See Leasco Data
Processing Equipment Corp. v. Maxwell, 468
F.2d L326, 1338 (2d Ctu.1972) (analyzing effect
in the United States by looking at beneficial
owner rather than off-shore vehicle used to
purchase securities). Plaintiffs ñ¡rther allege
that in addition to trips from Bermuda to New
York for substantive business meetings with
Berger, EYB, FASB, and K & W personnel
were in regular, often daily, telephone/fax or
correspondence contact with Berger seeking
approval for NAV calculations, redemption
requests, or other matters, or to negotiate
additional fees.

5. Faiture to Plead Section 10(b) Claim with
Particuìarity

Section 10(b) and Rule 10b-5 prohibit
fraudulent activities in connection with the
purchase or sale of securities. The
proscriptions of Section 1(b) and Rule 10b-5

were meant to be broad and inclusive. See,

e.g., SEC v. First Jersey Sec., Inc., 101 F.3d
1450, 1466 (2d Cir.1996). To state a cause of
action under Section 10(b) and Rule 10b-5, "a
plaintiff must plead that in connection with
the purchase or sale of securities, the

(C) 2005 Thomson/West. No Claim to Orig. U-S. Govt. Wo

@

16div002251



137 F.Supp.2d 452
(Cite as: 137 F.SupP.2d452,*481)

defendant, acting with scienter, made a false
material representation or omitted to disclose
material information and that the plaintiffs
reliance on defendant's action caused plaintiff
injury." Rothman, 220 F.3d at 89 (citation
omitted). Securities fraud claims are subject
to the pleading requirements discussed above.

t25l Ptaintiffs have adequately alleged a
securities fraud claim against EYB, FASB,
and K & ÌW. As discussed above, the
Complaint alleges t,Lat these defendants
knowingly and./or recklessly used false data
from Berger--despite concur:rent receipt of
accurate financial statements from Bear
Stearns--to prep¿ìre inflated NAV statements
and disseminate them to plaintiffs who relied
upon the information in their investment
decisions regarding the Fund and thereby
suffered injury. These defendants further
used the false NAV figures to process new
subscriptions, issue new shares of the Fund,
and price investor redemptions. Several
examples of specifi.c allegations adequately
pleading at the very least reckless behavior on
the part of these defendants are detailed in
the background discussion and need not be

repeated here.

ï2611271EYB asserts that becar¡se only FASB
and K & W signed service agreements with
the Fr¡nd to serve as administrators, the
plaintiffs have failed to speci$ any statement
made by EYB which is alleged to have been
misleading and therefore make EYB a
primary violator. A primary violator of
Section 10(b) is any actor who "participated in
the fraudulent scheme." SEC v. U.S. Envbl.,
Inc., 155 F.3d 107, llz (2d Ch.1998) (citation
omitted). White it is clea¡ from the Supreme
Court's decision in Central Bank of Denver,
N.A. v. First Interstate Bank of Denver, N.4.,
511 U.S. 164, 167,114 S.Ct. 1439, 128 L.Ed.zd
119 (1994), that púvate civil liability under
Section 10ft) applies only to those who
"engage in the manipulative or deceptive
practice" and not to those "who aid and abet
the violation," a finding that the defendant
communicated the misrepresentation directly
to the ptaintitr is not necessary. It is
necessarJ¡, however, for the misrepresentation
to have *482 been attributed to the defendant

Page 2tr8

at the ti¡ne of dissemination. Wright v. Ernst
& Young LLP, 152 F.3d 169, 175 (2d

Cir.1998). The necessity for this requirement
is premised on the ptaintiffs obligation to
"show reliance on the defendant's
misstatement or omission to recover under
10b-5." Central Bank, 511 U.S. at 180, 114
s.cr. 1439.

The plaintiffs have presented documents to
support a claim against EYB as a primary
violator of Section 10(b). For example,
FASB's mailings to investors were on
Ietterhead that read "Fuld Administration
Services @ermuda) Ltd., An Afüliate of Ernst
& Young, Bermuda." At the bottom of the
page, the document explained that FASB "is a
company owned by the partners of' EYB.
These statements are sufFrcient to tie EYB to
each of the false NAVs disseminated by FASB
through such mailings and to justi& an
investor's reliance on not just FASB but also
EYB for the accr¡racy of the information
contained in the mailings. "An¡r person or
entity, including a lawyer, accountant, or
bank, who employs a manipulative device or
makes a material misstatement (or omission)
on which a purchaser or seller of securities
relies may be liable as a primary violator
under 10b-5, assuming all of the requirements
for primary liability under Rule 10b-5 are
met." Id. at 191, 114 S.Ct. 1439 (emphasis in
original). To the extent there is insuffrcient
specifrcity in their frrst arnended complaint,
the plaintiffs will be permitted to cure the
deficiency.

6. Statute of Limitations Bar to Section 10(b)

ClaimagainstK&W

t28l Secu¡ities claims must be brought
within one year of discovery of a violation and
within three years of the actual violation-
Lampf, Pleva, Lipkind, Prupis & Petigrow v-
Gilbertson, 501 U.S. 350, 360, 111 S.Ct. 2773,

115 L.Ed.2d 321 (1991); Rothman, 220 F.3d at
96. K & W argues that the Plaintiffs'
securities law claims against it are tirne
barred because the Complaint was frled more
than three years afber February 1, 1997, the
date on which the Complaint alleges that K &
W was replaced by FASB as the Fund's
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administrator. Plaintiffs assert that because
the Complaint aìleges both that K & W is part
of the single, unifred "Ernst & Young" frrm
and that all ofthe defendants therefore acted
as one entity from the inception through the
discovery of the fraud, it is irrelevant for
statute of limitations puq)oses that FASB
replacedK&Win1997.

[29] The Second Circuit has treated rnotions
to dismiss based on statute of lirnitations
under the same standard as motions to dismiss
for failure to state a claim. Harris v. City of
New York, 186 F.3d 243, 250 (2d Ctu.1999).
The plaintiffs have, however, failed to allege
any material misrepresentation made by K &
W within the statute of li¡nitations period that
was relied upon by the investors and have
thus failed to allege that K & W was a
primary violator of the securities laws after
FASB replaced K & W as the Fr¡nd's
administrator in February 1997. FASB and
K & W's motion to dismiss the securities
clairns against K & W on statute of
limitations grounds is granted. Sirnilarly,
tÌ¡ree of the state law claims alleged against K
& W, namely negligence, gross negligence,
and professional malpractice, are dismissed
based on three year statutes of lirnitations.

Because the federal claims against K & W
have been dismissed, it may be held in this
action for common law fraud, aiding ancl

abetting cornmon law fraud, and negligent
misrepresentation, all of which have six year
statutes of lirnitations under New *483 York
Iaw, tFNzOl only if the plainti-ffs have
suffrciently alleged that K & W is amenable to
service of process under New York's long-arm
statute, in addition to the federal due process

test discussed above. Kernan v. Kurz-
Hastings, 175 F.3d 236,240 (2d Cir.1999).

FN20. The parties have not addressed whether any

other jurisdiction's ståtute of limitations must be

considered under New York's borrowing stâtute.

[30]The plaintiffs have adequately met their
burden under Section 302(aX1), N.Y. C.P.L.R.
(McKinney 1990), whereby a defendant is
subject to personal jurisdiction in New York if
it "transacts any busi¡ress within the state"
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and the cause of action "arises out of' that
transaction. PDK Labs, Inc. v. Friedlander,
103 F.3d 1105, 1109 (2d Cir.1997). A claim
"arises out'l of a party's transaction of
business if it is " 'sufñciently related to the
business transacted that it would not be uxfair
to deem it to arise out of the transacted
business,' " id. 1109 (citation omitted), that is,
if an " 'articulable nexus' " exists between the
claim and the tra¡saction, Credit Lyonnais
Sec. (USA), Inc. v. Alcantara, 183 F.3d 151,
153 (2d Ctu.1999) (citation omitted), and the
defendant has " 'purposefi:lly availed fit]self of
the privilege of conducting activities within
New York and thereby invokled] the benefits
and protections of its laws.' " Fort Knox
Music Inc. v. Baptiste, 203 F.3d 193, 196 (2d
Ctu. 2000) (citation omitted).

t31l K & W argues that this Court lacks
jurisdiction because its contacts with New
York were infrequent. Even if that were
trrre, as discussed in the very case on which K
& W relies, it is not the "quantity of contacts
with New York, but rather the nature and
quality of the contacts" that are the focus of
the Section 302(aX1) analysis. Lawrence
Wisser & Co. v. Slender You, Inc., 695 F.Supp.
1560, 1563 (S.D.N.Y.1988). K & W won the
right to work as the administrator of the Fund
through face-to-face negotiations with Berger
in Ner¡¡ York. K & W allegedly ignored
accurate financial statements received from
Bear Stearns in New York and took direction
from Berger in New York for a Fund managed
in New York and trading securities on New
York exchanges. Jurisdictional discovery also
produced roughly 20 letters from K & W
soliciting Fund investors and/or their agents
at New York addresses. It regularly sent
NAV statements and other Fund documents to
investors or their managers in New York.
Looking at the "totality of the circumstances
concerning [K & W's] connections to [New
Yorkl," id., and given K & W's conduct and
connection to New York as discussed earlier in
this Opinion, it should reasonably have
anticipated being haled into court here.
tFN21l Accordingly, the claims of comrnon
law fraud, aiding and abetting common law
fraud, and negligent misrepresentation
against K & W remain in this action
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FN2t. As discussed above, the plaintiffs have met

their jurisdictional burden against K & W under a

due process analysis.

7. Section 20(a) Clai¡n: Controlling Person
Liability

t32l EYB argues in abbreviated form that
the plaintiffs have failed to allege adequately
a clai¡n for controlling person liability. To
establish a prima facie case of controlling
person liability under Section 20(a) of the
Exchange Act, 15 U.S.C. $ 78t(a), a plaintiff
must show:

(1) a primary violation by a controlled
person; (2) control of the primary violator by
the defendant; and (3) "that the controllirg
person was in some meaningful sense a

culpable participant" in the primary
violation.

*484 Boguslavsky v. Kaplan, 159 F.3d 715,

720 (2d Cù.1998) (quoting SEC v. First Jersev,
101 F.3d at L472); see also lrr re Livent, 78

F.Supp.2d 194, 221 (S.D.N.Y. 1999).

t33l The second element, or control over a
prirnary violator, may be established by
showing that "the defendant possessed 'the
power to di¡ect or cau6e the di¡ection of the
management and policies of a person, whether
through the ownership of voting securities, by
contract, or otherwise.' " SEC v. First Jersey,
101 F.3d at 1473 (quoting 17 C.F.R. Ë 240.12b'
2); see also Gabriel Capital, L.P. v. NatlVest
Fin., Inc., I22 F.Supp.2d 407, 426
(S.D.N.Y.2000). Actual control over the
wrongdoer and the transactions in question is
necessarJ¡ for control person liability. See In
re Blech Sec. Litig., 961 F.Supp. 569, 586-87
(S.D.N.Y.1997). Thus, offrcer or director
status alone does not constitute control. See

In re Livent, 78 F.Supp.2d at 221 (collecting
cases). A plaintiff "need only plead facts
supporting a reasonable i¡ference of control"
to survive a motion to dismiss. Gabriel
Capitat, 122 F.Supp.2d at 426'27.

t34l The thtud element--the culpable
participation element--is subject to the
PSLRA's heightened pleading standard. That
is, plainti-ffs must "state with particularity
facts giving rise to a strong inference that lthe
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controlling personl in some meaningful sense
culpably participated in lthe controlled
person'sl primary violation." Gabriel Capital,
122 F.Supp.2d at 427. This burden is
satisfred if plaintiffs plead facts "giving rise to
a strong inference tþat the controlling person
knew or should have known that [the
controlled personl was engaging in fraudulent
conduct," but "took no steps to prevent the
primary violation" Gabriel Capital, 122
F.Supp.2d at 428-29.

[35] The Complaint adequately alleges both
actual control and cu-lpable participation. In
particular, the plaintiffs allege that EYB
identified FASB and K & W as "the corporate
vehiclels] through which" EYB provided
administrative services to its clients and that
EYB "owned and controlled'j FASB and K &
W by exercising "direct, daily supervision,
oversight and control" through coÍunon
personnel and shared ofhces. Further, the
Comptaint is peppered with speci-fic

allegations of participation by EYB personnel
in the fraud including, among other examples
noted throughout this OPinion, the
preparation of false NAV statements by two
EYB personnel alleged to be overseeing
administration services for the Fund, and
their failure to investigate either the
discrepancies between Berger's statements
and those received from Bear Stearrrs or the
suspicious appe¿rrance of Berger's statements
on thei¡ face. Accordingly, EYB's motion to
dismiss plairrtiffs' clairn of controlling person
Iiability is denied.

Finally, the motion brought by the three
Bermuda entities pursuant to Rule 12(e) for a
more definite statement is granted. Any
amended pleading must identify the specific
defendant or defendants against whom an
allegation is being made, and may not rely on
collective assertions.

C. EYI

EYI moves t¿ dismiss the actions pursuant
to Rules 9(b) and 12(bX6). tFN22l EYI argues
that the Cromer plaintiffs fail to state a clai¡n
for a violation of federal securities law as

either a primary violator or under a theory of

@
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controlling person liability. In particular,
EYI argues that the plaintiffs have attempted
to hold it liable through a *485 "single,
unified company" theory, grouping EYI with
EYB, FASB, and K & W and ignoring the
"separate legal identity" of EYI. EYI argues
that it is not a professional services fi.rm
which provides accounting, auditing or other
professional services to clients, but rather a
"membership association" of separately
organized accounting frrms throughout the
world which agree to conduct their individual
practices in accordance with EYI's Articles of
Association. Finally, EYI argues that the
Court should not exercise jurisdiction over the
pendent clairns should the federal securities
clairns be dismissed.

FN22. EYI initially moved for both dismissal and

summary judgment. [n its reply brief, however,

EYI limited its motion to the dismissal arguments.

1. Federa-I Claims

[36] The plaintiffs have failed to state a
clairn against EYI for securities fraud. First,
the plaintiffs have failed to state a clairn for
securities fraud as a primary violator. A"s

discussed above, a secondary actor may be
held liable for securities fraud where "the
misrepresentation [is] attributed to that
specific actor at the time of public
dissemination, that is, in advance of the
investment decision," Wright, 152 F.3d at l75.
While the plaintiffs have alleged that EYI was
part of the global Ernst & Young enterprise,
tlre sole allegation linking EYI to this fraud
was the Offer Memo's indication that FASB or
K & W, the identified administrators of the
Fund, were "affi.liates of EYI." That alone is
not suffrcient to connect EYI to the
dissemination of false statements by FASB or
K & W. tFN23l Unlike EYB, there was no
reference to EYI in the documents in which
the false statements were contained.
Accordingly, EYI's motion t¡ dismiss the
Section 10(b) claim against it is granted.

FN23. Ptaintiffs argue that, in the altenutive, EYI
may be held liable for securities fraud through a

piercing-the-veil theory. Even if this theory

remains valid in the aftermath of Central Bank, the
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plaintiffs have not alleged facts suff,rcient to hold
EYI liable under this theory. Under New York
law, plaintiffs may pierce the corporate veil where

they show: ' '(i) that the owner exercised complete

domination over the corporation with respect to the

transaction at issue; and (ii) that such domination
was used to commit a fraud or wrong that injured
the party seeking to pierce the veil.' " Thrift Drug,
lnc. v. Universal Prescription Adm'rs, l3l F.3d 95,
97 (2d Cir. 1997) (emphasis in original) (citation

omitted). Complete domination has been found
where the dominated company held no shareholder

meetings, maintained no records of directors'
meetings, was inadequately capitalized, or lent
money to the domirÉted compâny without corporate

purpose, or where the dominÂted company/
individual was the sole shareholder and director of
the dominated company. Id. Using domination to

commit fraud has been interpreted to require a
showing that "the owners, through their domin¿tion,

abused the privilege of doing business in the

corporate form to perpetrate a wrong or injustice

against ttrat pârfy such that a court in equiry will
intervene." Id. While the plaintiffs have alleged that

Ernst & Young operated as a global, firnncially
interdependent .enterprise and that EYI provided

executive management and strategic direction for is
members, it has not alleged that FASB, K & W or
EYB lacked any corporate form or that EYI used its

control to perpetrate a fraud.

The elements of a prirna facie case of
controlling person tiability ¿re discussed
above. The plainti-ffs have failed to allege
"culpable participation" by EYI with the
particuìarity required under the law. The
plaintiffs point to the Complaint's allegations
that an e-mail sent in February 1999, from a
DTB partner to a DTUS partner stated:
"Havirg spoken to the Administrator (it is
Ernsi & Young Fund Administration
Company) here in Bermuda. Off the record,
the Administrator advised that they had heard
sornething sirnilar [about fraudulent conduct]
via an U.S. Ernst & Young Partner." This
allegation is insuffrcient to support a "strong
inference" that EYI knew or should have
known that the other Ernst & Young
defendants were engaging in fraud. The
plaintiffs' clairn for *486 controlling person
Iiability against EYI is dismissed.
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2. State Law Claims

t37l EYI ¿ìrgues that without a claim of
federal securities fraud, the plaintiffs' state
claims against EYI should be dismissed for
lack ofjurisdiction, or alternatively for failure
to state a claim under Rule 12(bX6) and, for
claims sounding in fraud, for failure to meet
Rule 9(b) pleading requirements. Where no
federal clai¡ns exist against a defendant, the
Court may nonetheless exercise jurisdiction
over a pendent state claim, where

[t]he state and federal claims ... derive from
a coÍunon nucleus of operative fact. If,
considered without regard to their federal or
state character, a plaintiffs claims are such
that he would ordinarily be ex¡rected. to try
them all in one judicial proceeding, then
there is power in federal courts to hear the
whole.

Baylis v. Marriott Corp., 843 F.2d 658, 664 (2d

Ctu.1988) (quoting United Mine Workers, 383
U.S. at 725-26,86 S.Ct. 1130). Even where
the sole defendant with federa-l claims against
it is dismissed from the case, the court still
has power to exercise supplemental
jurisdiction over the state clai¡ns against
remaining defendants, provided the state and
federal claims derive from a coÍrmon nucleus
of operative fact. Mizuna, Ltd. v. Crossland
Federal Sav. Bank, 90 F.3d 650, 657 (2d
Cir.1996).

Here, the plainti-ffs' surviving federal clai¡ns
against other defendants and state claims
against EYI derive from a conùnon nucleus of
operative facts. They each stem from the
preparation and dissemination of the Fr¡nd's
allegedly fraudulent NAV statements. The
plaintiffs, however, fail to allege adequately
their state law claims against EYI.

[38] The plaintiffs have asserted seven state
law clai¡ns against EYL common law fraud,
negligence, gloss negligence, professional
malpractice, negligent misrepresentation,
aiding and abetting conunon law fraud and
aiding and abetting breach of frduciary duty.
The Complaint contains no specifrc allegations
as to the conduct of EYl--apart from the
inadequate, generalized references to the
"Ernst & Young Defendants"--necessary to
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give rise to any of the elements of their state
claims. Further, the plaintiffs have failed to
state their claims under an agency theory.

t39lt40lt41l Under New York law, "an agent
rnust have authority, whether apparent,
actual or implied, to bind his principa-I."
Merrill Lynch Interfrrnding, Inc. v. Argenti,
155 F.3d ll3, 122 (2d Cir.1998). Actual
authority "ari6es Íïom a manifestation from
principal to agent." Carte Blanche
(Singapore) PTE., Ltd. v. Diners Club Int'l,
Inc., 758 F.Supp. 908,919 (S.D.N.Y.1991); see

also Empire Communications Consultants,
Inc. v. Pay TV, 126 A.D.2d 598, 510 N.Y.S.2d
893, 895 (2d Dep't 1987). The consent for
actua-I authority may be "either express or
irnplied frorn 'the parties' words and conduct
as construed in light of the surroundirg
ci-rcumstances.' " Carte Blanche, 758 F.Supp.
at 919 (quoting Riverside Research Inst. v.
I{MGA, Inc., 108 A.D.2d 365, 489 N.Y.S.2d
220,223 (lst Dep't 1985).

[42] For apparent authority to exist, there
must be " 

"ñ¡ords 
or conduct of the principal,

communicated to a third party, that give rise
to the appearance and belief that the agent
possesses authority to enter into a transaction'
" on behalf of the principal. Standard
Funding Corp. v. Lewitt, 89 N.Y.zd 546, 656
N.y.s.2d 188, 191, 678 N.E.2d 874 (1997)
(quoti¡rg Hallock v. State, 64 N.Y.2d 224,485
N.y.s.2d 510, 513, 474 N.E.2d 1178 (1984).
"In such circumstances, the third party's
reasonable *487 reliance upon the appearance
of authority binds the principal.." Id.; see also
Marfia v. T.C. Ztraat Bankasi, 100 F.3d 243,
25L (2d Cir.1996).

143)Í441 A reÌated equitable estoppel doctrine
can also bind the principal where the third
party reasonably relies on the principal's
knowing misrepresentations. Cinema N.
Corp. v. Plaza At Latham Assoc6., 867 F.2d
135, I41 (2d Cir.1989). Sirnilarly, the
principal can be deemed to ratrfy an
unauthorized transaction a-fter the fact "where
the principal retains the benefit with
knowledge of the material facts." Standard
Fnnding Corp., 656 N.Y.S.2d at 191, 678
N.E.2d 874; see also New Haven Radio, Inc.
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v. Meister (In re Martin-Trigona), 760 F.2d
1334, 1341 (2d Cir.1985).

The Complaint alleges no facts to support
the existence of actual authority bestowed
upon the Bermuda entities by EYI. While the
Complaint points to a letter indicating that K
& W and FASB functioned as the "corporate
vehiclelsl through which" EYB and EYI
provided administrative services to its clients,
the letter itself, incorporated in the Complaint
by reference, identifies only EYB, not EYI-
Specifrcally, its heading reads "Ernst &
Young" accompanied by a Bermuda address

and it is sig¡ed by a managing partner of
EYB. The conclusory allegations that the
entities "a.re each agents and"ior mere

departments of the other," that EYI "owned

and controlled [EYB], FASB, and [K & W],"
and that EYI's "ofFtce in Bermuda is

defendant tEYBl" are insufficient to allege

actual authority.

The plaintiffs also fail to allege adequately
apparent authority. The Complaint alleges
that the four Ernst & Young defendants "held
themselves out" as a single global entity but
do not speciS any express or implied
communication by EYI to third parties giving
the appearance that the Bermuda entities
were acting on behalf of EYI as Fund
adrninistrator. The plainti-ffs argue that
investors understood from the Offer Memo

that "an afüliate of Ernst & Youlg
International" would provide services for the
Fund. The Offer Memo, however, \ras a

com¡nunication by the Fuld to the investors,
not from EYI to investors. While the
plaintiffs do allege a corlmon marketing and
advertising scheme in the name of "Ernst &
Young," including a global website at
"\üww.ey.com," they do not allege that this
advertising scheme was orchestrated by EYI.
Even if it were, however, the allegation of a
general advertising scheme is not suffi-cient to
create the appearance of authority for EYB,
FASB, or K & W to act for EYI as the Fu¡rd's
adrninistrator.

The only New York case cited bY the
plaintiffs, Fogel v. Hertz Int'I, Ltd., L{L
A.D.zd 375,529 N.Y.S.2d 484 (1st Dep't 1988),
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involved not only a" general advertising
scheme by the principal, in this case Hertz,
but also the making of a reservation through
Hertz and the identification of llertz on the
agent's contract with the plaintiff' Id. at 485.

Other cases cited by the plaintiff also involve
more than the advertising that is alleged in
the Complaint. In Wood v. Holiday Inns, Inc.,
508 F.2d 16? (5th Cb.1975), Holiday Inns, Inc.
exercised such control over the appearance
and operation of its franchisee that there was

"virtually no way [the plaintiffì cou]d have
known that the servants in the [Iocal] facility
were servants of [the francishee], not of
Holiday Inns, Inc." Id. at 176. In Gizzi v.
Texaco, Tnc., 437 F.2d 308, 310 (3d Cir.1971),
in addition to nationa-L advertising by Texaco,

Texaco exercised control over the local service

station and the Texaco insignia and slogan
were "prominently *488 displayed" there.

tFN24l

FN24. The plaintiffs also cite cases where

customers were "led to believe" through logos or

advertisements that they were dealing with the

principal. See Drexel v. Union Prescription Ctrs.,

tnc., 582 F.2d 781, 795 (3d Cir. 1978); Momen v.

Unired St¿tes, 946 F.Supp. 196, 203

(N.D-N.Y. 1996). These cases, however, involved

logos or advertisements at retâil locations or on

products. The Cromer plaintiffs do not allege that

EYI's logo appeared on any NAV statements

disseminated by the Bermuda entities. Allegations

that specific letters went out on "Ernst & Young"

tetterhead are insufftcient. Many of those

documents are incorporated by reference into the

Complaint, all of which reveal letterhead that reads

"Ernst & Young" accompanied by a Bermuda

address.

t45l The plaintiffs also fait to allege
sufficiently the state comrnon law clairns
against EYI under a partnership by estoppel
theory. Pursu¿rnt to Section 27 of New York's
Partnership Law, when

a person by words spoken or written or by
conduct, represents himself, or consents to
another representing him to any one, as a
partner in an existing partnership ..., he is
liable to any such person to whom such
representation has been made, who has, on
the faith of such representation, given credit
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to the actual or apparent partnership.
(emphasis supplied). See also Milano v.
Freed, 64 F.3d 91, 98 (2d Cb.1995). A
corporation may be held liable under Section
27. Ranieri v. Leavy, 180 A.D.2d 723, 580
N.Y.S.2d 366, 367 (1992). A person has
"given credit" to the partnership not only
where he has "extended financial credit, but
also [where he] has relied on another party's
representations regarding the existence of a
partnership." Four Star Capital Corp. v.
Nynex Cotp., 183 F.R.D. 91, 105
(s.D.N.Y.1997).

The plaintiffs have alleged that, together
with EYB, FASB, and K & rW, EYI is part of a
"unifred global prolflessional seryices firnt"
which "function[s] essentially as a global
partnership." The Complaint alleges that
this partnership is "financially
interdependent," globally allocates certain
revenues and expenses, shares clients, abides
by common operational policies, and uses one
another to render services in other
jurisdictions. Through cornmonmarketing
and advertising, Ernst & Young is alleged to
represent itseH to the public as a unifred firm.
Further, according to the Complaint, the Offer
Memo led investors to believe that they were
dealing with arr "affiliate of [EYI]." An
afEliate, however, is not necessarily a partner.
These allegations are insufücient to allege
either that EYI represented itself or consented
to another representing it as a "partner in an
existing partnership" with any of the
Bermuda entities, or that the investorõ "gave
credit" to any representations of partnership
in making decisions regard to the Fund.
Accordingly, EYI's motion to dismiss the
entire Complaint against it is granted.

D. I}TB

DTB moves to dismiss these actrons
pursuant to Rules 12(bX1), (bX2) and (bX6).

DIB makes the following arguments: (1) This
Court lacks personal jurisdiction over DTB
because DTB does not engage in continuous
and systematic business in the United States,
did not have suffrcient contact with the United
States in connection with the Fund, and
cannot be subject to jurisdiction by virtue of
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its relationship with DTUS and DIf; (2) This
Court lacks subject matter jurisdiction because
the Exchange Act does not apply to activities
occurring outside of the United States with
only a tangential effect inside the United
States; and (3) New York choice of law
requires this Couri to apply Bermuda law to
the plaintiffs' clai¡ns of aiding and abetti¡U
conunon law fiaud and gross negligence, *489

under which these claims do not exist.

1. Personal Jurisdiction

mB served as the Fund's auditor.
Pursuant to the engagement letter signed for
each of the years 1996-1999, "Deloitte &
Touche" agreed to audit the Fund "to evaluate
the fairness of presentation of the statements
in conformity with the accounting principles
generally accepted in the United States of
America." The plaintiffs allege that while
DTB issued "clear." reports each year, the
audits were materially inaccurate and were
iszued without reasonable assur¿ìnces that the
Fund's financial statements were free of
material misstatements.

Before discussing the jurisdictional facts as
they relate to DTB individually, it should be
noted that DTB functions ¿ìs an integrated
member of the international Deloitte &
Touche enterprise. DTB is a "member frrrn"
of DfT, a Swiss Verein with executive oftices
in New York. The "Articles of the Verein,"
dated October 1999, detail the Verein's
purposes, including,

to further international alignment,
cooperation, and cohesion among the
Member Firms; to assu¡e that Member
Firms' practices conform to professional
standards ofthe highest quality; to advance
the international and national leadership of
the Member Firms in rendering Professional
Services; to foster the shared beliefs,
mission, and common vision for the Member
Firms.

The Articles direct Member Fir¡ns to "align
national plans, strategies, businesses, and
operations with global plans, strategies,
business, and operations" and to contribute
toward the Verein's operating experues and
"make every reasonable effort" to refer
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business to other Member Firms. The
Verein's Board of Directors is to address
"global strategies [and] major transactions"
and to "determine the m4ior policies of the
Verein." The CEO is invested with the duty
of "setting fthe Verein's] strategic course" and
reviewing and consolidating Member Firms'
business and operating plans as well as with
reviewing Member Firms' partner
compensation processes in order to "ensu-re
consistency with global strategies and goal.s."
If a Member Firm withdraws or is ex¡pelled
from the Verein, it must "cooperate ... in
a:rranging for the orderþ transfer of clients
from which it was the receiving Member Firm
to another Member Firrn." Discovery revealed
that over 507o of DTB's business constitutes
such "received" business.

f,[nl's "Globalization Prospectus," dated
April 1999, discusses the goal of becoming a
1true global frrm." It describes the
irrtegration process as "evolutionar¡r," having
begun in 1989, andproceeding through stages.
In a section entitled "Economic
Interdependence," the prospectus discusses
how aligaed practices will "participate in
global cost-savings programs to capture
savings and facilitate greater uniformity and
compatibility throughout the global firrn."
DIB signed a Global Alignment Resolution in
April 1999, pledging to "transforrn our
international organization into a truly global
firm."

Finally, a press release issued in December
1999, on the DTI website (www.deloitte.com)
counted "advancing its globalization strategy"
as one of the "key factors contributing to
Deloitte's growth in 1999," and touted its own
"seamless, consistent services wherever our
clients operate." On a 1999 copyrighted
version of its website (www.bermuda.bm),
DTB describes itself as "the Deloitte Touche
Tohmatsu practice in Bermuda" and boasts of
"more tJran 90,000 people in over 130
countries" delivering "seannless, consistent
services wherever our clients operate."

+490 DTB argues that it is not subject to
personal jurisdiction because it has no office,
telephone number or mailing address in the
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United States, is not authorized to do business
in the United States, and has no bank accormt,
pays no taxes and owns no property in the
United States. DTB further argues that its
personnel travel infrequently to the Unit€d
States in connection with client work and
render services almost entirely in Bermuda.

I¡ addition to evidence of DTB's
pariicipation in the worldwide DTT Verein,
however, the plaintiffs have offered additional
facts in support of a finding of general
jurisdiction. mB partners, for example,
travel to the United States for business-
related meetings. tFN25l At least 507o of
DIB's work is for "exempt companies," which
are majority-controlled by another company
located outside of Bermuda. Over 50o/o of
those exempt companies a¡e located in the
United States. mB audits a captive
insurance company located in Ber:nruda for
DTUS' clients and passes the audit to mUS,
which consolidates it with the parent
corporations' frnancial statements and frles
the papers with the SEC. Further, U.S. GAAS
mandates that an auditor have an actuarSr
under the auditor's control to review reseryes.
Until 1998, DTB had no actuar¡r on staff and
"most often" used DTUS for those services.
Even after hiring an actuarJ¡, mB has
continued to use mUS actuaries. Based on
bills for actuarial consulting and other
services, the plainti-ffs represent that between
1997 and 2000, DTUS bitled mB over
$350,000 for actuarial services and over $2.5
million for substantive services, such a6

assistance in com¡non control presentations,
tax consultation, and consultation regarding
frnancial statements. As a member of the
Verein, DIB was required to participate in a
practice review which \,vas conducted by a
"tearn leader" located in Wilton, Connecticut.
DIT acts as a purchasing agent for DTB for
such things as offrce supplies, subscriptions,
conferences, and software licenses, and DTB
uses telephone-based technical support in
Wilton, Connecticut, for U.S. GAAP and U.S.
GAAS assistance. Finally, DTB regularly
solicits business from the United States. The
solicitation letter sent to Berger was a
"template" used for solicitation of "Berrnuda-
domiciled funds that had U.S. investment
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managers." It is u¡urecessary, however, to
decide whether this is prima facie evidence of
continuous and systematic general business
contacts with the United States, since the
plaintiffs have made such a showing in
support of a finding of specific jurisdiction over
D1TB.

FN25. According to DTB materials sent to Berger,

Bill Jack, a "Deloitte & Touche" partner in
Bermuda, "regularly attends international

conferences and is in constânt contact with our
network of Invesfinent company specialists in the

U.S. to ensure that we are abreast of current

developments in the industry." Another partner of
"Deloitte & Touche" in Bermuda regularly travels

to Miami for meetings of partners assigned to the

Deloitte Latin American, Caribbean Regional

Organization within DTT, of which DTB is a part.

He also attended a "Best Practices" meeting in New

York in 1997, between smaller Deloitte entities and

DTT representatives, as well as an annual world
meeting of Member Firms in San Francisco in
1998.

[46] For many of the same reasons discussed
in corrnection with the parallel motion by the
Bennuda-based Ernst & Young entities, the
work for the Fu¡rd was tied directly to Berger
il New York, and impacted United States
residents, among others. DTB sent its
"Proposal of Professional Services" to Berger
in New York. The proposal identified
"Deloitte & Touche" as "part of Deloitte
Touche Tohmatsu Internationa-I" with
partners and offi.ces worldwide. While DTB
argues that *491 it did not receive the various
frnancial statements it used to complete the
audits directly from Berger or Bear Stearns
but rather from FASB, mB was using
information it knew emanated foom the
United States to prepare its allegedly
fraudulent audit reports. To perform its
work, IIIB relied in part on help from its
United States based affi.liates, who gathered
information to mark the Fund's securities to
market. DIB next argues that it sent its
audits to FASB for dissemination to
shareholders, and did not directly mail any of
them to the United States. The Offer Memo,
however, promised that "Deloitte & Touche,"
located at a Bermuda address, would be the

Page 226

Fund's independent auditors and explained
that the Fund would be marketed to certain
classes of United States investors, among
others. The aud-its DIB prepared for the
Fund, which the plainti-ffs allege contained
material misrepresentations about the Fund's
financial health, are addressed to "the
Shareholders of the Manhattan Investment
Fund Ltd." DTB understood that its allegedly
fraudulent audits would be mailed to the
Fund's shareholders and would reach United
States residents. To ignore this reality and
focus exclusively on which entity placed the
envelope in the mailbox would only serve to
elevate form over substance. Finally, the
Complaint alleges that a DTB partner spoke
with and e-mailed a DTUS partner in
February 1999, about a report from Bear
Stearns regarding discrepancies in the Fund,
and discovery revealed records of phone calls
from DTB personnel to FAM and Berger in
December 1999, just after the SEC commenced
its investigation of the Fund in November
1999, and shortly before Deloitte withdrew its
audit reports for 1996-1998 in January 2000.
Also in December 1999, at least one DTB
partner traveled to meet with Berger in New
York to investigate the Fund. Whjle these
activities, occurring as they do at the very end
of the alleged fraud, would not by themselves
create jurisdiction, they do serve to underscore
DTB's r¡nderstanding from the beginning of its
work that it was serving a fund managed
entirely from New York. Taken together,
these facts constitute prima facie evidence of
Fr¡nd-connected activity purposefully di¡ected
at the United States. Again, as with the
Ernst & Young Bermuda-based entities, DllB
would be hard-pressed to argue that its
relationship with the United States, or even
with New York state, arising out of its work
auditing the Fund, was random, fortuitous or
attenuated. Burger King Corp., 471 U.S. at
480, 105 S.Ct.2174.

2. Subject Matter Jurisdiction

The law governing subject matter
jurisdiction is discussed above, as are the
fraud's connection to the United States and
DTB's comrmrnications with the United
States. The plaintiffs have alleged facts
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adequate to frnd subject matter jurisd'iction

over DTB under the conduct and effects test.

3. Aiöng and Abetting Common Law Fraud
& Gross Negligence Clâims

DIB argues that Bermuda law applies to the

claims of aiding and abetting common law
fraud and gross negligence and that Bermuda
law does not recognize such causes of action'

lFN26l Plaintiffs contend that under a choice

of law analysis, New York law governs.

FN26. Claims of aiding and abetting common law

fraud and gross negligence are brought only by the

Cromer plaintiffs.

t47l In addressing choice of law rules in a

federal question case, the court should +4gz

invoke federal corunon law choice of law
analysis only where "signifrcant federal
policy, caUing for the imposition of a federal
conflicts rule, exists." In re Gaston & Snow,

243 F.3d 599, 2001 WL 266058, at *6 (2d Ctu.

Mar. 19, 2001). The need for uniformity is

not, by itself, a sufFrcient justifrcation for
"displacing" state choice of law rules. Id'
Accordingly, New York choice of law analysis
governs this action.

[48] New York fi¡st analyzes whether there
is a conflict between the laws of the states'

Curley v. AMR CorP., 153 F.8d 5, 12 (2d

Ci-r.1998). If there is, New York u¡rdertakes a

choice of law analysis. Id. The plaintiffs and

f/IB have submitted evidence regarding
Bermuda law. Bermuda, a common law
jurisdictiorl apparently has no authority
directly addressed to the couunon law
negligence and fraud claims asserted here, but
would follow British law and to a lesser extent
United States law. Based primarily on an
analysis of British precedent, and the degree

to which Bermuda courts adhere to it, it
appears that there would be liability under
Bermuda law for a claim of negligence against
DTB for their audits of the Fund if the
plaintiff alleged that DTB knew that its audits
would be communicated to the plaintiffs
individually or as ¿rn identifiable class in
connection with a specifi.c transaction, such as,

an investment in the Fund, and also knew
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that those audits would very likely be relied
upon by those persons in deciding whether to

engage in the transaction. A claim for aiding
and abetting fraud would only sr¡rvive in
Bermuda if the plead.ing alleged that DTB had
conspired with Berger or procured or induced
his fraud or that DTB joined in the conunon
design of the fraud, none of which is alleged
here. It is necessary, therefore, to perform a

choice of law analysis for at least the clairn
that DTB aided and abetted the fraud.

New York law emPIoYs an "interest
analysis" in choice of law analysis of tort
claims, under which courts apply "the law of
the jurisdiction having the greatest interest in
the litigation." Curley, 153 F-3d at 12

(applying New York law). The signifrcant
contacts are generally the parties' domiciles
and the locus ofthe tort. Id. In particutar, for
clairns based on fraud, a court's "paramount"
concern is the locus of the fraud, that is, " 'the
place where the ir{ury was inflicted,' as

opposed to the place where the fraudulent act

originated." Rosenberg v. Pillsbury Co., 718

F.Supp. 1146, 1150 (S.D.N.Y.1989) (citine
Sack v. Low, 478 F.2d 360, 365-66 (2d

Cir.19?3) (interpreting New York law)). The
place in which the ir{ury is deemed to have

occurred "is usually where the plaintiff is
Iocated." Odyssey Re (London) Ltd. v. Stirling
Cooke Brown Holdings Limited, 85 F.Supp.2d
282, 292 (S.D. N.Y.2000) (citation omitted).

f,/TB argues that Bermuda law shou]d
govern because the Cromer plaintiffs as well
as DTB are domiciled outside the United
States and the locus of DTB's alleged torts is
Bermuda. The Cromer ptaintiffs contend that
because a number of countries have lirrited
and dispersed contacts with the fraud, the
Court should appty New York law as the
jurisdiction where the fraud originated and

where substantial activities in furtherance of
the fraud were comrnitted. This Court agrees

that New York law should be applied.

Because the Cromer plaintiffs are dorniciled
in the British Virgrn Islands and the
Nethertand Antilles, iaiury has occurred in
locations with only lirnited connection to the
conduct at issue, while a substantial portion of
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the fraudutent conduct has occr¡¡red in New
York. DTB's actions were in fi,¡rtherance of a
fraud created and perpetuated in--with its
"Iocus" in-New York. DTB's audit reports

were based on +493 financial information
emanating from New York and were

disseminated to Fund shareholders in many

countries, including shareholders who either
resid.ed in the United States or whose affai¡s
were managed from the United States'

Finally, as discussed above, jurisdictional

discovery revealed DTB to be a member of an

internationaf verein whose global strategy
and policies are set in New York. DTB relies

on its membership in the verein to generate

business, submits to review by the verein, and

the logo of the verein's leader, DlT, appeared

on u."h of DTB's audit reports for the Fr¡nd'

While it is true, as DTB argues' that Bermuda
has an interest in regulating the conduct of its
domicitiary, New York also has a strong
interest in regulating the conduct of an entity
which relies in its marketing and in the
performance of its work on the implicit
representation that it has conformed its
conduct to the standards set in New York at
the executive ofFrces ofthe verein- Given the

extent to which DTB's business course is
determined by decisions made in New York, it
is appropriate to apply New York law to these

clairns. DTB does not contend that the

Complaint's state law camses of action are

deficient when analyzed under New York law'

137 F.Supp.2d 452
(Cite as: 137 F.SuPP.2d 452, +492)

E. DTT

DTT argues that plaintiffs have failed to
state a claim for violation of Section 10(b), for
controlling person liability, and for the
cornmon law clairns of common law fraud,

aiding and abetting coÍunon law fraud and

breach of frduciary duty, gross negligence,
negligence, and professional malpractice'
tFN271

FN27. The clairns of gross negligence, negligence,

ancl professional malpractice are asserted only by

the Cromer plaintiffs.

1. Federal Clairns
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altege adequately that I)|m itself is a

"primar¡r violator" of Section 10(b) and, in
tight of the Supreme Court's decision in
Centra.l Bank N.A. v. First Interstate Bank of
Denver, 511 U.S. 164, tlf S.Ct. 1439, 128

L.Ed.2d 119 (1994), cannot relv on allegations
against "Deloitte" generally to hold DTT
individually liable for securities fraud claims'
DTT is correct.

The Cromer Complaint alleges that the
audit reports materially misrepresented the
frnancial condition of the Fund, that DTT's
¡rame and logo were affixed to the audit
reports "in knowing or reckless disregard that
6uch audit reports were materially false or
misleading and.ior omitted to state material
facts necessarlr in order to make the
statements made ... not misleading," that the
plaintiffs would not have purchased the

securities of the Fund had they known the
audit reports were false, and that they were

thereby damaged. WhiÌe the Complaint does

allege that "DTI a.ffrxed its name and logo to
the audit reports," this conclusory statement
is not asserted as a factual allegation but as a

legal conclusion-

t49l The plaintiffs have not alleged that DTT
knew thaf the audit reports contained false

information, and their allegations are

insuffrcient to infer that DIT was reckless'
The Complaint does not allege that DTT was

even aware of the reports, much less aware

that its name and logo were included on tlre
audit reports. There are no allegations that it
failed to review or check information that it
had a duty to monitor, that it was aware of
any danger that the audit reports included

misleading information, or that it was on

notice of such a danger. See Novak, 216 F'3d
at 308. The use of DIT's name on the audit
*494 reports was undoubtedly of great

importance to investors, providing a well-
respected international organization's
imprimatur on the audits and lending
credence to the work of a small, relatively
unknown Bermuda entity. Nonetheless, the
use of a defendant's name on a document
containing misleading information is, by

itself, insuffi.cient to constitute scienter. In
the absence of sufficient allegations ofDIT argues that the plaintiffs have failed to
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scienter, DflI's motion to dismiss the
securities fraud clairns is granted. For these
sarne reasons, the plaintiffs have failed to
allege adequately that DTI wa6 a "culpable
participant" in the primary violation and the
Section 20(a) clai¡n must be dismissed.

2. State Law Claims

a. Comrnon Law Fraud

The elements of common law fraud under
New York law are "essentially the same" as

those required to state a clai¡n u¡rder Section
10(b) and Rule 10b-5. Gabriel Caprtal, 122
F.Supp.2d at 425'26 (citation omitted). The
elements of a fraud claim under New York
law are as follows: (1) defendant made "a
material, false representation;" (2) defendant
intended to defraud the plaintiff thereby; (3)

plainti-ff reasonably relied upon the
representation; and (4) plaintiff suffered
damage as a result of the reliance. Chanayil
v. Gulati, 169 F.3d 168, 171 (2d Ctu.1999)
(citation omitted). Because plaintiffs have
failed to allege an intent to defraud, DIII's
motion to dismiss the com¡non law fraud clairn
is granted.

b. Aiding and Abetting Common Law Fraud
& Aiding and Abetting Breach of Fiduciaqy
Duty

The elements required to state a claim for
aiding and abetting coûunon law fraud or
breach of frduciary duty are listed above.
DTI does not dispute the existence of an
underlying fraud or breach of fiduciary duty.
Rather, it contends that plaintiffs have not
adequately alteged the knowledge and
substantial assistance/participation elements.

To satisfu the knowledge requirement of
these clairns, New York law requires that a

defendant have "actual knowledge" of the
underþing fraud. tFN28l A.N. Wight, 219

F.3d at 91(noting that New York law requires
"knowledge of the underlying wrong" for
claims of aiding and abetting fraud and breach
of fiduciary duty); see also Renner v. Chase
Manhattan Bank, No. 98 Civ. 926(CSÐ, 2000
WL 781081, at *6 (S.D.N.Y. June 16, 2000)
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(frauil); Kolbeck, 939 F.Supp. at 246 (fiduciary
duty). The defendant's knowledge and intent,
however, need only be "averred generally."
A.N. Wight, 219 F.3d at 91 (citing Rule g(b),

Fed.R.Civ.P.). A plaintiff satisfies the
scienter pleading requirement where it
identifies "circumstances indicating conscious
behavior by the defendant," Dreieck Finanz
AG v. Sur¡" No. 89 Civ. 4347CMBM, 1990 WL
11537, at *4 (S.D.N.Y. Feb. 9, 1990) (quoting
Beck v. Manufacturers llanover Tlust Co., 820
F.2d 46, 50 Qd Cir.1987)), or a clear
opportunity and a motive to aid the fraud,
A.N. *495 Wight, 219 F.3d at 92 (New York
Iaw). Ordinary economic motive, however, is
insufücient to support the latter alternative.
Prirnavera Familienstifturg v. AskirU 1"73

F.R.D. 115, 127-28 (S.D.N.Y.1997) (citing
Shields, 25 F.3d at 1130). The plaintiffs have
failed to plead that DTT had actua-I knowledge
of the fraud.

FN28. Ptaintiffs argue that the knowledge

requirement is satisfied with a lesser standard, such

as recklessness. The cases relied upon, however,

seem largely to be based on claims of aiding and

abetting securities fraud, which is no longer viable

in light of the Supreme Court's decision in Central

Bank of Denver, N.A. v. Ffust lnterstate Bank of
Denver, N.A.,5lt U.S. 164, 167, Ll4 S.Ct. 1439,

128 L.H.zd lt9 (1994). See Kolbeck, 939

F.Supp. at24647 (collecting cases). The plaintiffs

also rely on Diduck v. Kaszycki & Sons

Contractors, lnc., 974 F.2d 270, 283 Qd Cir.1992),

which premised its knowledge discussion on federal

coûrmon law and ERISA law. See Kolbeck, 939

F.Supp. at 246 (noting that the Diduck rule of
constructive knowledge does not apply to cases

under New York common law).

l50l The plaintiffs have also failed to allege
adequately the aid.ing and abetting claims
under a partnership by estoppel theory. The
law of partnership by estoppel is discussed
above. The plaintiffs have alleged that DII
is part of a "sirgle unifred global professional
services firm" operating under the rurme
"Deloitte & Touche" and functioning as a
"global partnei'ship." The various Deloitte
ofüces are "frnancially interdependent,"
reporting assets and liabilities together,
globally allocating certain revenues and
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expenses, using other Deloitte offices as

agents for various services, abiding by

conunon operational policies, and engaging in
quality cross'checks of one another. Through
a corruïron marketing and advertising scheme,

the Deloitte entities portray themselves as a
unified. multinational practice. While the
Complaint further alleges that each audit
report displayed the DTT logo as well as

"Deloitte & Touche," it fails to allege either
that ff['t or anyone with its consent

represented that DTT rüas a "partner in an
existing partnership" with f,/TB, or that
investors "gave credit" to any such

representations in making thei¡ investment
decisions. Accordingly, f,[lIf's motion to
dismiss the aiding and abetting claims is
granted.

c. Negligence, Gross Negligence and
Malpractice

[51] Under New York law, a prirna facie case

of negligence, gross negligence, or professional
maLpractice requires the plainti-ff to show: (1)

a duty to the plaintiff; (b) a breach of duty; (c)

"a reasonably close causal connection between
the contact and the resulting injury;" and (d)

"actual loss, harm or damage." Integrated
Waste Serws., Inc. v. Akzo Nobel Salt, Inc.,
113 F.3d 296, 299 (2d Ctu.1997) (negligence);

see Hydro Investors, Inc. v. Tlafalgar Power
Irc.,227 F.3d 8, l5 (2d Ctu.2000) (noting that
New York law labels professional malpractice
a " 'species of negligence' ") (citation omitted);
Renner, 2000 WL 781081, at *2L (negligence);

Scone Invs., L.P. v. American Thiid Mkt.
Corp., No. 97 Civ. 3802(SAS), 1998 WL
205338, at *10 (S.D.N.Y. Apr. 28, 1998)
(negligence). To constitute gross negligence, "
'the act or omission must be of an aggravated
character, as distinguished ffom the failure to
exercise ordinary care.' " Curley, 153 F'3d at
13 (citation omitted). That is, gross

negligence " 'is conduct that evinces a reckless
disregard for the rights of others or smacks of
intentional wrongdoing.' " Id. (citation
omitted).

Í521 The Second Circuit has held that
plaintiffs alleging negligent rnisrepresentation
tFN2gl under New York law agairnt a
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professional with whom they have no

contractual relationship--and thus no privity
grving rise to a duty--must establish the
foltowing elements: "(1) the accountant must
have been aware that the reports would be
used for a particular puq)ose; (2) in
furtherance of which a known party was
intended to rely; and (3) some conduct by the
accountant 'linking' him or her to that known
party." Securities Investor Protection Corp. v.
BDO Seidman, *496 LLP,222 F.3d 63, 73 (2d

Cir.2000); see a.lso Vanguard Mun- Bond
Fund, Inc. v. Cantor, Fitzgerald, L.P., 40

F.Supp.2d 183, 190 (S.D.N.Y.1999). Plaintiffs
are "known parties" if they are members of "
'a known group possessed of vested rights,
marked by a defrnable limit and made up of
certain components.' " Securities Investor
Protection Cotp., 222 F.3d at 74 (citation
omitted). An accountant owes a duty of care
for services relied upon by plaintiffs who are
part of a speci-fic and identifrable group rather
than " 'a faceless or unresolved class of
per6ons.' " Id. (quoting White v. Guarente, 43

N.Y.2d 356, 401 N.Y.S.2d 474, 372 N.E.2d
315, 318-19 (197D). tFN3Ol Conduct
constitutes "linking conduct" if it is "some
form of direct contact between the accountant
and the plaintiff, such as face-to-face
conversation, the sharing of documents, or
other'substantive com¡nunication' between
the parties." Id. at 75 (citation omitted).

FN29. While the plaintiffs do not specifically allege

negligent misrepresentation against DTT, the

substance of their negligence-related claims is that

DTT's negligent conduct led to audit reports which

mis represented the Fund's financial condition.

FN30. The Court of Appeals in White specifically

held that, where plaintiffs are members of a "limiúed

class whose reliance on the audit ... wås, or at least

should have been, specifrcally foreseen," then a

duty "is imposed by law and it is not necessary to

state the dury in terms of contract or privity."
white, 372 N.E.2d at 319.

[53] There was no privity between DIT and
the plaintiffs, and as already discussed, no
allegation that DTT even knew that its name
and logo were used on the specific audit
reports at issue here. Coruequently, there
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was no substantive communication between
I}TT and the investors to constitute conduct
linking Dm to an identifiable class of
persons. DI'f's motion to dismiss is granted.

tFN3ll

FN31. DTT argues that the ptaintiffs' claims of

negligence and gross negligence are also precluded

by the Martin Act, N.Y. Gen. Bus. Law., aú. 23'

A, $$ 352 et seq. Because DTT raised this

argument for the first time in its reply brief it will

not be considered. See Strom v. Goldman, Sachs

& Co., 202 F.3d 138, 142 (2d Cir.1999) (holding

that it would not consider arguments raised in a

reply brief because "[w]e repeatedly have said that

we will not consider contentions first advanced at

such a late stage.")

F. DTUS

IIIUS moves to dismiss the secr¡rities fraud
claim as well as each of the state law claims
brought against it for failure to state a claim.
The elements necessary to state a cause of
action for securities fraud are discussed above.
The plaintiffs have not alleged that DTUS
made any misstatements on which they relied.
As such, DTUS' motion to dismiss the
securities fraud clai¡n is granted. tFN32l

FN32. Plaintiffs argue that, in the alternative,

DTUS may be held liable for securities fraud

tlrough a piercing-the-veil theory. The elements

of a piercing-the-veil cause of action are discussed

above. The pÍaintiffs have not alleged that DTB

lacked any corporate form, or ttrat DTUS used its

control of DTB to perpehate a fraud.

The sta¡rdards for adequately pleading the
state law claims against DTUS are discussed
above. The plaintiffs' common law fraud
claim suffers from the same infrrmities as

their Section 10(b) claim. Again, plaintiffs
have failed to allege any misrepresentation by
DTUS upon which they reasonably relied.
Nor have plainti-ffs succeeded in alleging their
conunon law fraud clairn against DIIUS under
arr agency argument. Plainti-ffs point to no
manifestation from DTUS to DTB indicating
bestowal of authority to DTB nor to any
express or implied comrnunication by DTUS to
a third party from which it wouìd be
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reasonable to infer that DTB had DTUS'
authority to perform its audits- tFN331

FN33. For the reasons elucidated in the discussion

of DTT's motion to dismiss, the plaintiffs have

failed to state a claim for this or aûy other state

claim against DTUS under a partnership by estoppel

theory.

*497 Similarly, plaintiffs have insufüciently
pled aiding and abetting both common law
fraud and breach of frduciary duty because
they have not alleged that DTUS
substantially assisted the perpetration of that
fraud. Finally, plainti-ffs' negligence, gross
negligence tt¿ ¡¡1aìFractice claims fail. The
plaintiffs contend that investors were "entitled
to presume" that DTUS issued the audits
because the reports are signed "Deloitte &
Touche" and represented that the audits had
been conducted in conformity with U.S. GAAS
anct GAAP regulations. As discussed above,
however, neither the Offer Merno nor the
audit reports mention DTUS or include its
logo. Accordingly, all clairns agairist DIIUS
are dismissed.

G. FAM

FAM argues generally that as a small
broker who served only as an executing broker
for some of the Fund's trades, its role was too
small and too tangential to subject it to
liability by the plainti-ffs. While it brings its
motion to dismiss under Rules 12(bX1) and
(b)6, and 9(b), FAM makes two mai¡r
arguments: (1) Plaintiffs have failed
adequately to allege the "actual knowledge"
and "substantial assistance" required for
aiding and abetting both common law fraud
and breach of fiduciary duty; and (2)

Plaintiffs' negligence and gross negligence
claims should be disrnissed because of failure
to allege that FAM owed a duty to the
plaintiffs or that its actions caused any
damage to them. FAM also argues that the
Court should decline to exercise supplemental
jurisdiction over FAM as a pendent party
should the Cour[ dismiss the other parties in
this action. This argument, however, is
mooted by the decisions al¡eady rendered
here.
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1. Aiding and Abetting Common Law Fraud
& Aiding and Abetting Breach of Fiduciary
Duty

t54l FAM argues that as a small broker,
serving as an executing broker for some of the
Fund's trades, it neither knew ofnor played a
substantial role in Berger's fraud. The
plaintiffs have, however, alleged that FAM
received the accurate Bear Stearns statements
as well as audit confrrmation requests from
Deloitte. Because the Deloitte audits were
based on Berger's fictitious frnancial
statements, they materially misrepresented
the Fund's frnancial condition and differed
from the Bear Stearns statements- Plaintiffs
have also alleged that Berger shared its offices
with FAM and that, as the introducing broker,
FAM collected "substantia-l commission
income." These facts give rise to a fair
inference that FAM knew of Berger's fraud.

Further, the plainti-ffs allege that FAM
ignored Deloitte's instructions to transmit its
audit con-firmation responses directly to
Deloitte and complied with Berger's "highly
irregular" request to send them to hirn. FAM
sent u¡sealed Airborrre Express envelopes to
Berger, together with waybills made out to
DTB and falsely showing FAM as the sender.
According to the plainti-ffs, Berger
subsequently replaced the Bear Stearns
frnancial statements with his own fraudulent
statements before sending them on to DTB.
While FAM contests the seriousness of these
actions, they are suffrcient at the pleading
stage to show that FAM affrrmatively and
substantially assisted Berger in committing
his fraud on the plaintiffs.

2. Negligence and Gross Negligence

The necessarJ¡ elements for pleading
negligent misrepresentation in the absence of
a contractual relationship are discussed above.
Plainti-ffs have failed to allege any conduct
linking FAM to the investors. Accordingly,
the negligence and gross negligence claims
against FAM are dismissed.

*498 CONCLUSION
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For the reasons discussed above, the motions
by Bear Stearns & Co., Inc., Bear Stearns
Securities Corp., Ernst & Young
International, Deloitte Touche Tohmatsu, and
Deloitte & Touche LLP to dismiss the Cromer
action are granted in their entirety. The
negligence and gross negligence claims are
dismissed against Financial Asset
Management, Inc. The federal claims and the
claims of negligence, gross negligence, and
professional malpractice are dismissed against
Kempe & Whittle Associates Ltd.

The remaining motions to dismiss the
Cromer action are denied. The pariies shall
have ten days in which to notify the Court
why the analysis in this Opinion does not
resolve the motions to dismiss the claims in
the Argos Complaint as well.

SO ORDERED

137 F.Supp.2d 452, 189 A.L.R. Fed. 593,

Fed. Sec. L. Rep. P 91,434

END OF DOCI.JMENT
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Supreme Court, Appellate Division, Third
Department, New York.

Anton CURANOVIC, Appellant,
v.

NEW YORK CENTRAL MUTUAI FIRE
INSURANCE COMPANY et al., Respondents.

July 3, 2003

Insured homeowner brought action agairut
homeowner's insurer and independent
insurance agent, after frre totally destroyed
home and its contents, alleging breach of
contract against insurer, and negligent
misrepresentation against agency. The
Supreme Court, Broome County, Rumsey, J.,
granted srunmary judgment in favor of
defendants. Insured appealed. The Supreme
Court, Appellate Division, Kane, J., held that:
(1) insured was bound by the information he
provided in his application for homeowner's
insurance; (2) affrdavits of insurer's employees
and agent were insufÊrcient to establish that
rnisrepresentations in application were
material; and (3) special relationship did not
exist between insured and agent, barring
negligent misrepresentation clairn.

Affrrmed in part, and reversed in part

West Headnotes

[1] Insurance 1968
217k1968

[1] Insurance 2959
2r7l<2959
Rescission of an insurance policy is available
even if a material misrepresentation by the
insured was innocently or unintentionally
made to iruurer in applying for insu¡ance.
McKinney's l¡rsu¡ance Law $ 3105(a, b).

[2]Contracts 93(2)
95k93(2)
The signer of a contract is conclusively bound
by it regardless of whether he or she actually
read it.

Page 2S4

2L7þ2954

[3] Insurance 2959
2r7k2959
An insured cannot remain silent while
cognizant that his insurance application
contains misleading or incorrect information;
rather the insured has a duty to review the
enti¡e application and to cor:rect any incorrect
or incomplete answers provided to insu¡er.

[4] I¡su¡ance 2988
2t7k2988
krsured homeowner who could not read or
write English was bound by the information
he provided in his application for homeowner's
insurance, even though some information was
inaccurate, where he failed to ask anyone to
read or explain the completed application to
hi¡n after he provided the information, and he
failed to conect the ilaccuracies after he
discovered them.

[5] Insurance 2958
2L7k2958
Misrepresentations made by an insured in an
insu¡ance application must be proven material
before the insurer can avoid payment under
the policy. McKinney's Insurance Law $

3105(a, b).

[6] Insurance 2980
2L7k2980
Conclusory statements by insurer's employees,
ulsupported by documentar¡l evidence, are
insuffrcient to establish materiality of an
insured's misrepresentation in an insurance
application, as a matter of law, in order for
insurer to avoid payment under the policy.
McKinney's Insurance Law $ 3105(a, b).

[7ìJudgment 185.3(12)
228k185.3(12)
Affidavits of homeowner's insu¡er's employees
and affrdavit of independent iruurance agent
were insuffrcient to establish that
misrepresentations made by insured
homeowner in his application for homeowner's
insurance regarding prior losses were
material, for purpose of insurer's motion for
surnmarfr judgment, in homeowner's breach of[3] Insnrance 2954
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contract clairn, where insurer had no written
underwriting policies on topic of insured
misrepresentations. McKinney's Insurance
Law $ 3105(a, b).

[8] Insurance 1669
217k1669

[8] Insurance L67I
2Ltk].67r
Insurance agents generally are not liable for
anything more than obtaining the requested
coverage, unless there is a special relationship
with the insurance customer justifying
reliance on the agent's sPeech.

[9] Insrrrance L672
2t7kt672
Special relationship did not exist between
insured homeowner and insurance agent,
barring insured's action against agent for
negligent rnisrepresentation, arising out of
homeowner's insurer's failure to pay damages
after home was destroyed in fire, on glounds
that insurance application contained
inaccuracies; insured's only encounter with
insurer was single appointment to obtain the
policy, insr¡red made no payments beyond the
premirrm, and insured did not inform agent
that he was u¡able to read English.

1101 Triar 140(1)
388k140(1)
Although credibility questions are generaJ.ly

reserved for the jury, in certaín circurnstances
credibility may be properly determined by the
court as a rnatter of law.

*+149 Douglas R. Dollinger, Warwick, for
appellant.

O'Connor, Gacioch, Pope & Tait L.L.P.,
Binghamton (Hugh B. Leonard of cou¡sel), for
New York Central Mutual Fire Insr¡¡ance
Company, respondent.

Lustig & Brown L.L.P., Buffalo (T!oy S.

Flascher of counsel), for Partners Insu¡ance
Agency, respondent.

Before: SPAIN, J.P., CARPINELLO, ROSE,

LAHTINEN andKANE, JJ.

Page 2S5

*435 KANE, J

Appea-I from an order of the Supreme Court
(Rumsey, J.), entered JuIy 1, 2002 in Broome
County, which g¡anted defendants' motions
for srunmary judgment dismissing the
complaint.

+436 In November 1997, plaintiff sustained
a fire at his house, which had been uninsured
**150 for several months. A code enforcement
officer determined that certain structu¡a] and
electrical repairs needed to be completed and
inspected before the house could be occupied.
Plaintiff completed the electrical repairs and,

on December L7, L997, an inspector authorized
reoccupancy of the premises. kior to and
after this frre, plaintiff had been staying with
his sons at a home deeded to plaintiff as

custodian for his minor son. In December
1997, plaintiff and one of his sons went to the
ofüces of defendant Partners Insurance
Agency to obtain homeowner's insurance.
Partners'insurance agent, Mary Oliver, asked
plaintiff questions and typed the answers on
an application for insurance with defendant
New York Central Mutual Fire Insurance
Company. Plaintiff can neither read nor write
English, but did not inform Oliver of this.
Oliver handed plaintiff the completed
application, asked hi¡n to read and sign it if no

corrections were necessal:¡, then plaintitr
signed it. A¡r insurance binder was issued.

Shortty after leaving the offrce, plaintiffs son

told plaintiff that there were some inaccurate
¿rnswers on the application. One was the
negative answer to the question, "fAlny losses,

whether or not paid by insurance, during the
Iast 3 years, at this or any other location?"
Oliver later admitted that when she read this
question, she merely asked whether there
were any losses in the prior three years.
Many other misstatements by plaintiff were
also alleged. Plaintiff never spoke to Oliver
again and these misstatements were never
corrected.

On January 18, 1998, plaintiffs house and
its contents were totally destroyed by a fìre.
New York Central denied plaintiffs claim on
the bases that it was ar6on and there were
material misrepresentations on plaintiffs
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policy application. Plaintiff commenced this
action against New York Central for breach of
contract and against Partners for negligent
rnisrepresentation. Both defendants moved for
swnmary judgment dismissing the complaint.
Plaintiff appeals from Supreme Court's order
gpanting both motions.

t1lt2lt3lt4l Plaintiff fust argues that New
York Central was required to show that any
misrepresentation was intentional and
material in order to void the policy. An
insurer may avoid an insr¡rance contract if the
insured made a false statement of fact as an
inducement to making the contract and the
misrepresentation was material (see Insurance
Law $ 3105[al, [b] ). "Rescission is available
even if the material misrepresentation was
innocently or unintentionally made"
(Nationwide Mut. Fire Ins. Co. v. Pascarella,
993 F.Supp. 134, 136 t19981 [citation omitted];
see Holloway *437 v. Sacks & Sacks, 275

A.D.2d 625, 713 N.Y.S.2d L62 [2000], lv.
denied 95 N.Y.2d 770,722 N.Y.S.2d 473,745
N.E.2d 39a t20001; Meagher v. Executive Life
Ins. Co. of N.Y., 200 A.D.2d 720, 720, 607

N.Y.S.2d 361 t19941; Tennenbaum v.

Insurance Corp. of lreland, 179 A.D.zd 589,
592, 579 N.Y.S.2d 351 t19921; see also
Mutual Benefit Life Ins. Co. v. JMR Elecs.,
848 F.2d 30, 32 t1988i ). Despite plaintiffs
clai¡ns that the misrepresentations were
imocent, he signed the application indicating
that all information was correct. The signer of
a contract is conclusively bound by it
regardless of whether he or she actually read
it (see Maines Paper & Food Serv. v. Adel, 256
A.D.2d 760, 76L,681 N.Y.S.2d 390 t19981 ).
The inability to understand the English
language is insu-ffrcient to avoid this general
rule (see id. at 761, 681 N.Y.S.2d 390). Ilere,
although portions ofthe application were read
to plaintiff by Oliver, he made no effort to
have someone else read or e>içlain the entire
document to him. "An insured cannot remain
silent while cognizant that his insurance
application contains misleading or inconect
information" (North AtI. Life Ins. Co. of Am.
v. +*151 Katz, 163 A.D.2d 283, 284, 557
N.Y.S.2d 150 [1990] lcitations omitted] ), but
"ha[s] a duty to review the enti¡e application
and to correct any incorrect or incomplete

Page 236

answers" (id. at 285, 557 N.Y.S.2d 150).

Whether or not plaintiff intended to provide
inaccu¡ate statements or misrepresentatio¡rs
at the time he filled out the application is
i:relevant, as he was bound by those answers
and swore to thei¡ accnracy by signing the
application although he knew he could not
read it, yet did not ask Oliver or his son to
read the completed application to him.
Additionally, when he discovered inaccuracies
shortly after leaving Partners' offrce, he failed.
to comply with his duty to correct that
information (compare Holloway v. Sacks &
Sacks, supra at 626,713 N.Y.S.2d 162).

t5lt6l While it is clear that plaintiffs
application contained misrepresentations, as

found by Supreme Court, those
misrepresentations must be proven material
before New York Central can avoid payment
u¡rder the contract. Materiality is generally a
question of fact (see Carpinone v. Mutual of
Omaha Ins. Co., 265 A.D.2ð' 752, 754, 697
N.Y.S.2d 381 t19991 ). To establish
materiality of misrepresentations as a matter
of law, the i¡surer must present
documentation concerning its underwriting
practices, such as underwriting manuals,
butletins or ruLes pertaining to sirnilar risks,
to establish that it would not have issued the
same policy if the correct information had
been disclosed in the application (see id. at
754, 697 N.Y.S.2d 381; see also Insurance
Law $ 3105tcl; Iacovangelo v. Allstate Life
Ins. Co. of N.Y., 300 A.D.zd 1132, 1133, 750
N.Y.S.2d 920 Í20021). Conclusory statements
by insurance company employees, unsupported
by documentarSr evidence, are insufücient to
establish materiality as a matter of law (see

Carpinone v. Mutual of Omaha Iru. Co., supra
at 755,697 N.Y.S.2d 381; but cf. North Atl.
Life Ins. Co. of Am. v. Katz, supra at 285, 557

N.Y.S.2d 150).

[7] +438 Here, New York Central has no

written underwriting policies on the topic of
plainti-ffs misrepresentations and the
conclusory affidavits by its employees are
insu-ffrcient. The afFrdavit of the independent
insurance broker is likewise deficient since it,
like the affrdavits of the employees and the
testirnony of Oliver, neither identifres a
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New York Central.

[10] Plaintitr also contends that there are
questions of fact regarding his attempts to
notify Oliver of the misstatements on his
application and correct them. Plaintiffs
deposition testimony indicated that he
believed he and his son called Partners several
times but Oliver was never available, that
they left messages for Oliver and told the
receptionist there were rnistakes *439 on the
application, and they informed the
receptionist of inaccuracies when plaintiff
dropped off another document at Partners'
ofüce. His son, however, testified at his
deposition that he never spoke to or called
¿uryone at Partners aftet the application
appointment, and he was not present when
plaintiff later went to Partners' office.
Additionally, Partners' records contain no
mention of any contact by or on behalf of
plaintiff regarding arry inaccu¡acies.
Although cred.ibility questions are generally
reserved for the jur¡r, in certain circumstances
credibility may be properly determined as a
matter of law (see Bushman v. Di Carlo, 268
A.D.2d 920, 922,702 N.Y.S.2d 426 [2000], lv.
denied 94 N.Y.ztt 764, 708 N.Y.S.2d 53, '729

N.E.zd ?10 t20001; Home Mut. Ins. Co. v.
Lapi, 192 A.D.2d 927, 929, 596 N.Y.S.2d 885

t19931; Rickert v. TYavelers Ins. Co., 159

A.D.zd 758,759,551 N.Y.S.2d 985 [1990], lv.
denied 76 N.Y.2d 701,557 N.Y.S.2d 878, 557
N.E.2d 114 t19901 ). Supreme Court properþ
determined that plainti-ffs statements were
seH-serving and incredible on these points,
permitting srunmary judgment in favor of
Partners.

ORDERED that the order is modìfied, on the
law, without costs, by reversing so much
thereof as gyanted defendant New York
Central Mutual Fire Insurance Company's
motion for summar¡r judgment; said motion
denied; and, as so modified, affrrmed.

SPAIN, JP., CARPINELLO, ROSE ANd

LAIÍIINEN, JJ., concur.

307 A.D.2d 435, 762 N.Y.S.2d 148, 2003

N.Y. Slip Op. 15779

written underwriting policy nor does it
identifu any speci-fic applicants with similar
histories that were denied coverage (see

Iacovangelo v. Allstate Life Ins. Co. of N.Y.,
supra at 1133, 750 N.Y.S.2d 920; Church of
Transfrguration v. New Hampshire Ins. Co.,

207 
^.D.zd 

1039, 1039, 616 N.Y.S.2d 843

t19941, Iv. denied 1994 WL 7t2777 [4th
Dept.1994l; Alaz Sportswear v. Public Serv.
Mut. Ins. Co., 195 A.D'2d 357, 358, 600

N.Y.S.2d 63 t19931 ). Tttus, there is a question
of fact regarding the materiality of the
misrepresentations here which requires denial
of the insurer's motion for summary judgment.

t8ltgl Plaintitr fi¡rther contends that
Partners is liable for negligent
misrepresentation because a special
relationship existed. krsurance agents
generally are not liable for anything more
than obtaining the requested coverage, unless
there is a special relationship with the
insurance customer justifying reliance on the
agent's speech (see Murphy v. Kuhn, 90

N.Y.zd 266, 270, 660 N.Y.S.2d 371, 682

N.E.2d 972tL9971; Catalanotto v. Cornmercial
Mut. Ins. Co., 285 A.D.zd 788, 790, 729
N.Y.S.2d 199 [2001], lv. denied 97 N.Y.2d
604, 736 N.Y.S.2d 308, 761 N.E.2d 1035

120011 ). New York courts disfavor finding
such a relationship, but can recognize an
additional duty in exceptional situations, for
example where the agent receives
compensation for consultation beyond the
premium payments, the insured relies on
expertise of the agent regarding a raised
question of **L52 coverage, or there is an
extended course of dealing sufücient to put
objectively reasonable agents on notice that
their advice was being specially relied upon
(see Murphy v. Kuhn, supra at 272, 660
N.Y.S.2d 37L, 682 N.E.2d 972)' Plaintiffs
only encounter with Oliver was the single
appointment to obtain the subject policy; he
made no payments beyond the premium and
he never informed her that he could not read
English even when she asked him to read over
the application, so this was akin to a norma-l

insurance agent/customer relationship.
Plaintiff is bound by the application after
signing it and his duty to correct inaccuracies
once discovered applies to Partners as well as
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END OF DOCIIMENT
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United States District Court,
S.D. Florida,

Miami Division.

Robert CZARNECKI, Plaintiff,
v.

Laurence ROLLER, Woods and Oviatt, Inc.,
Merill-Stevens Dry Dock Co., Jack

Reynolds, Inc., New Horizoru Marine
Surveyors, Defendants.

No.88-1667-CIV

Nov. 15, 1989.

Buyer of yacht that was ultirnately
determined to have sustained damage as
result of earlier sinking brought action
against brokerage that facilitated purchase
and against seller, asserting clai¡ns for
fraudulent misrepresentation, frauduìent
concealment, conspiracy, and breach of
war:ranties of merchantability and fitness for
particular pu4)ose. On motions for sumrnar¡r
judgment, the District Court, Spellman, J.,
held. that: (1) buyer could not have reasonably
relied on alleged misrepresentations in view of
his own independent investigation; (2)

inasmuch as brokerage acted in fiduciary
capacity, material fact issues existed with
respect to fraudulent concealment clai¡n and
brokerage's alleged knowledge of yacht's
history and condition; but (3) buyer did not
have viable fraud or warranty claim against
seller.

Summary judgment granted in part, denied
in part.

West Headnotes

[1] Brokers 38(4)
65k38(4)
In context of buyer's clai¡n under Florida law
for fraudulent misrepresentation against
brokerage that facilitated purchase of yacht,
buyer failed to demonstrate justifrable
reliance upon alleged misrepresentation about
yacht's earlier sinking; purchase contract

Page 240

stated that brokerage could not guarantee
accuracy of any information passed on by
sellers and that buyer would make own
independent investigation, and purchase
decision was in fact based on buyer's own
inspections, sea trials, and acceptable
independent marine survey s.

[2] Brokers 19
65k19
Under Florida law, brokerage acted in
frduciary capacity when it undertook to
facilitate buyer's purchase of yacht, and it was
incumbent upon brokerage to act in utmost
good faith and make full disclosure at all
times of any matters that might adversely
affect buyer.

[3] Federal Civil Procedure 2490
t704w,490
Genuine issues of material fact existed under
Florida law regarding yacht brokerage's
alleged superior knowledge of yacht's history
and condition at tirne it acted in frduciary
capacity in facilitating purchase, precluding
srunmary judgment for brokerage on buyer's
claim that it fraudulently concealed earlier
sinking.

[4] Brokers 19
65k19
Under Florida law, broker stands as fi.duciary
to buyer when he undertakes to act on behaÌf
of buyer, and such relationship demands
utmost good faith and full disclosure.

[5]Fraud 18

184k18
Under Florida law, failure to disclose mere
possibilities ca¡not constitute failure to
disclose material facts suffrcient to support
action for fraudulent rnisrepresentation.

[6lConspiracy 1.1
91kl.1
(Formerly 91k1)
Under Florida law, an act which does not
constitute basis for an action ca¡not serve as
basis for conspiracy claim.

[7ìBrokers 22
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65k22
Under Florida law, buyer of yacht that was
ultimately determined to have sustained
damage as result of earlier sinking did not
have viable claim for negligence against
brokerage that facilitated purchase for failing
to discover such circumstance; brokerage did
not have duty to investigate each and every
item of information provided by seller or
seller's broker regarding yacht's condition and
history, and buyer had benefrt of independent
marine surveyors' reports, which did not
reveal evidence ofprior sinking.

[8] Fraud 58(2)
184k58(2)
Buyer of yacht that v/as ultimately
determined to have sustained damage as
result of earlier sinking failed to establish
prirna facie case of fraudulent
misrepresentation against seller under Florida
law; all buyer's allegations related to what
seller did not say rather than to any
fraudulent representations he made.

[9] Fraud 23
184k23
Buyer of yacht that was ultimately
determined to have sustained damage as
result of earlier sinking did not have viable
clairn for fraudulent misrepresentation
against seller because buyer's investigation,
including independent mari¡re surveys and sea
trials, foreclosed a claim of detrirnental
reliance.

[10] Sa]es 272
343t<272
Yacht seller was not "merchant" for purposes
of imposing liability for breach of implied
warranty of merchantability either by virtue
of fact that he may have sold five boats during
one-year period or that he hired broker to
facilitate sale of yacht. West's F.S.A. $

672.3L4(l); U.C.C. $ 1-101 et seq.

[11] Sales 273(3)
343k273(3)
Yacht buyer did not have viable claim against
seller under Florida warranty for frtness for
particular pu4)ose; even if buyer intended to
use yacht for particular purpose, he failed to

Page 241

adduce evidence that seller knew of such
puq)ose or that he relied on seller's skill or
judgment. West's F.S.A. $$ 672.314, 672.315.

*833 Alex F. Lankford, III, Mobile, Ala.,
Michael R. Karcher, Miami, Fla., for plaintiff.

Rae M. Crowe, Mobile, Ala., G- Morton
Good, Richard J. McAlpin, Miami, FIa., Jack
Reynolds, Sunrise, Fla., Roger L. Shaffer, Ft.
Lauderdale, Fla., for defendants.

*834 MEMORANDUM OPINION; ORDER
GRANTINGIN PART AND DENYINGIN

PART
MERRILL.STEVENS DRY DOCK

COMPANY'S MOTION FOR SUMMARY
JUDGMENT; AND ORDER

GRANTING LAURENCE ROLLER'S
MOTION FOR PARTIAI STiMMARY

JUDGMENT

SPELLMAN, District Judge.

THIS CAUSE comes before the Court upon
Defendant Mendll-Stevens Dry Dock
Company's lhereinafter referred to as
"Merrill-Steven6"j Motion for Summary
Judgment filed with this Court on May 30,
1989, and Defendant Laurence Roller's Motion
for Partial Summary Judgment filed with this
Court on September 8, 1989.

Merrill-Stevens seeks srunmary judgment as

to Count I ffraudu]ent misrepresentationì;
Count tr ffraudulent concealment]; Count III
[conspiracy ¿rs it pertains to fraudu]ent
misrepresentation and fraudulent
concealmentl; Count fV [negligence]; and
Count V lbreach of ñduciary duty]. tFNll
Upon review of Merrill-Stevens' Motion for
Summary Judgment, Plainti-ff s Memorandum
in Opposition, and Merrill-Stevens' Reply
thereto, it is the opinion of this Court that
partial srunmarJr judgment should be entered
in favor of Merrill-Stevens.

FNl. While Merrill-Stevens' Motion for Summary

Judgment is di¡ected towards all counts of the

Complaint, its brief in support of its Motion for
Summary Judgment fails to address Plaintiffls claim

for negligence and breach of ftduciary duty.
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Laurence RoIIer seeks summary judgment as

to Count I; Count III fconspiracy as it pertains
to fraudulent misrepresentationl; and Count
VII lbreach of imPlied warrantY of
merchantability and breach of warranty for a
particular purposel. Upon carefirl review of
Roller's Motion for Partial Summary
Judgment, Plaintiffs Memorandum in
Opposition, and Roller's Reply thereto, it is
the opinion of this Court that RoIIer is entitled
to summary judgment as to Counts I, III and
VII. TFN2]

FN2. By Order dated August 'l , 1989, ttris Court

granted partial summary judgment as to Counts I
and Itr in favor of Roller's co-Defendant, Woods

and Oviatt, Inc. The very same issues of fact and

law now raised in Roller's Motion for Partial

Summary Judgment were also raised in Woods and

Oviatt's Motion. Accordingly, based on the

findings of fact and conclusions of law made by this

Court in said Order, and for the reasons more fully

set forth below, this Court finds that Roller is

entitled to partial summary judgment.

BACKGROUND

This is a diversity action arising out of the
purchase of a Bertram yacht, the IWV
IMPULSE/XANADU, tFNSl by Plaintiff
Robert Czarnecki. The controversy between
the parties revolves around a prior sinking or
submersion of the yacht which Plaintiff
learned of subsequent to the sale. tFN4l
PlaintifÏ *835 ir¡stituted this action against
Roller, the previous owner of the i\{,¡V

IMPIILSE/XANADU; Woods and Oviatt, Inc.,
and Merrill-Stevens, yacht brokerage frrms;
and against Jack Reynolds, Inc., and New
Horizons, independent marine surveyors.

FN3. At the time of its sinking and at the time of
Plaintiff s purchase, the yacht was named

XANADU. Plaintiff changed the name to

MPULSE after completing the sale.

FN4. According to the afhdavits of Michael Myles

and Richard Carmack, the M/V IMPULSE/

XANADU sank in September of 1985 in Soldiers

Creek, a saltwater inlet located in Baldwin County,

Alabama, near the municipality of Orange Beach,

Alabama. The yacht took on water through a

Page 242

broken off fathometer transducer and sank to the

bottom. The water level was slightly above the

deck level in the main salon covering the yacht's

twin diesel engines, generator and auxiliary

equipment. The recessed cabin was flooded to

approximately tfuee feet above the deck. The

yacht was subsequently raised and hauled out of the

water at Orange Beach Marina in Orange Beach,

Atabama. The submersion of the yacht caused

extensive damage which required repairs estimated

as high as $171,000.00. [n November of 1986,

Roller purchased the yacht from its owner, German

Town Savings Bank. Roller was aware of the

prior sinking of the yacht and had the yacht

cleaned, the engines reconditioned, and made some

minor repairs. The yacht was subsequently

transported to South Florida where Roller listed the

yacht for sale with Woods and Oviatt, lnc., a yacht

brokerage company in Fort Lauderdale, Florida.

,A.fter completing a survey and sea trials of the

yacht, the yâcht was sold to Plaintiff. The yacht

thereafter spent several days at Merrill-Stevens'

repair yard undergoing various repairs totally

approximately $20,000.00. Plaintiff and his family

subsequently transported the yacht to Mobile,

Alabama expecting to travel up the Tombigbee

waterwây to their home in Pennsylvania. During

the course of the voyage, Plaintiff experienced a

number of mechanical diffrculties with the yacht and

put in at Dog River Marina in Mobile to have repair

work performed. It was at Dog River Marina

where Plaintiff was informed for the first time by

Marina personnel that the M/V IMPULSE/

XANADU had previously sank near Orange Beach,

Alabama.

STANDARD FOR MOTIONS FOR
SUMMARY JUDGMENT

RuIe 56(c), Federal Rules of Civil Procedure,
provides that summary judgment shall be

rendered "forthwith if the pleadings,
depositions, ¿rnswers to interrogatories, and
admissions on file, together with affidavits, if
¿rny, show that there is no genuine issue as to
any material fact and that the movirg pariy is
entitled to a judgment as a matter of law." A
ruling on a srurunarJi judgment motion should
be guided by the substantive evidentiary
standard of proof that would apply at the trial
on the merits. Anderson v. Liberty Lobby,
Inc.,477 [J.5.242,106 S.Ct. 2505, 91 L.Ed.2d
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202 (1986). Summary judgment is mandated
against a party who, after adequate time for
discovery and upon motion, fails to make a
showing sufficient to establish the existence of
an element essential to the party's case, and
on which that party will bear the burden of
proof at trial. Celotex Corp. v. Cafuett, 477

u.s. 31?, 106 s.Ct. 2548, 9l L.F,d.zd 265
(1986).

In rufing on a motion for srunmarf¡
judgment, it is the Court's obligation to view
the facts in the light most favorable to the
non-moving party and to a-Ilow the non-
moving party the benefrt of all reasonable
inferences to be drawn from the evidence.
Adickes v. S.H. Kress & Co., 398 U.S- 144,

157, 90 s.ct. 1598, 1608, 26 L.E,d.zd 142
(1970); Thrasher v. State Farm Fire & Cas.

Co., 734 F.2d 637, 638 (llth Cirf.1984). If
there is no genuine issue of material fact,
srunrnaq¡ judgment is proper because it avoids
needless and costly litigation and promotes
judicial efficiency. Ttrrstees of Plumbers Locaì
No. 519 Health and Welfare TYust Fund v.

-Garcia, 67? F.Supp. 1554, 1556 (S.D.FIa.1988).

Ilowever, because summary judgment is an
extreme remedy, it should not be g¡anted
u¡rless the moving party has estabiished the
right to judgment beyond controversy.

FACTS

This Court frnds that there is no genuine

issue of material fact as to the following:

1. Woods and Oviatt, Inc., Iisted the yacht
N[rV IMPULSE/XANADU for sale on behalf of
Laurence Roller.

2. Plaintiff approached Merrill-Stevens
requesting assistance in the purchase of a

pleasure yacht.

3. Merrill-stevens located the llvf/V

IMPULSE/XAN A-DU for Plaintiff.

4. Merrill-stevens showed Plaintiff the M/V
IMPULSE/XANADU.

5. Plaintiff negotiated the purchase of the
yacht through Scott Hasselbring, a broker
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with Merrill-Stevens, and Roller negotiated
through JeffStanley, a broker with Woods and
Oviatt.

6. Plaintiff hired independent surveyors'
Jack Reynolds, Inc., and New Horizons Marine
Surveyors, to survey the I\{,iV IMPULSE/
XANADU.

7. Jack Reynolds and New Ilorizons, as

ildependent surveyors, inspected the hull and
machinery of the yacht and submitted survey
reports to Plaintiff.

8. No evidence of sinking was specifically
looked for by the surveyors.

9. According to these survey reports, neither
Jack Reynolds nor New Horizoru detected any
evidence that the yacht had sank or had been
partially submerged, nor did the reports
suggest that the yacht had previously been
submerged.

10. Plaintiff submitted a bid to purchase the
yacht.

11. Negotiations followed and an agleement
upon a sale price was reached.

12. Ptainti-ffs contract to purchase the yacht
was contingent upon a successfirl sea trial and
survey.

*836 13. Plaintiff or his agents,
subsequently caused sea trials to be performed
on the yacht.

14. The yacht performed to the satisfaction
of both Plaintiff and the marine surveyors.

15. Plaintiff personally inspected the yacht,

and based on his independent inspections, the
inspections by the independent marine
surveyors, and successful sea trials, found the
yacht to be acceptable and completed the
transaction

16. Laurence Roller made no

misrepiesentations to Plaintiff regarding the
history or condition ofthe Yacht.
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17. Plaintiffs decision to purchase the yacht
was not made in reliance on any
representation made by Menrill-Stevens,
Lau¡ence Roller, or Roller's broker, Woods
and Oviatt, regarding the history or condition
ofthe vessel.

MERRILL-STEVENS' MOTION FOR
SUMMARY ruDGMENT

Count I--Fraudulent Misrepresentation

[1] Plaintitr is unable to establish a prima
facie case of fraudulent misrepresentation
against Merrill-Stevens. To establish a cause
of action for fraudulent misrepresentation,
Plaintiff must demonstrate that: (1) Merrill-
Stevens knowingly made false statements
concerning material facts; (2) that Plaintiff
relied on these statements; and (3) that
Plaintiff was damaged as a result of relying
upon these false representations. Hauben v.

Harmon, 605 F.2d 920 (5th Cir.1979); Stowell
v. Ted S. Finkel Inv. Servs., Inc., 641F.2d 323
(5th Cir.), reh'g denied,64l F.2d 1123 (1981).

tFN5l

FN5. In Bonner v. City of Prichard, 661 F.zd
1206, 1209 (tlth Cir.l98l) (en banc), the Eleventh

Cfucuit adopted as binding precedent all decisions of
the former Fifth Circuit handed down prior to the

close ofbusiness on September 30, 1981.

There is a genuine issue of material fact
whether Merrill-Stevens knowingly made
false representations regarding the history or
condition of the M/V IMPULSE/XANADU.
Plaintiff adduces evidence that during the
course of negotiations, Jeff Stanley, a broker
employed with Woods and Oviatt, advised
Merrill-Stevens' broker, Scott Hasselbring, of
the yacht's prior sinking. tFN6l Starùey
purportedly learned this through
conversations with Michael Myles at Orange
Beach Marina. [FN?]

FN6- Stånley's deposition reads in pertinent part:

Q. What did you tell Mr. Hasselbring about the

boat, other than the asking price? A. I told him that

there had been a rumor that the boat had been sunk.

Q. You heard that rumor? A. Yes, I had. Q. Who

did you hear that rumor from? A. I don't know.

When a person has his boat listed with hundreds of
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different brokers, you know, it could have come

from anyone. It was just talk in the business.

Q. Do you recall specihcally what your discussions

were with Mr. Hasselbring about, about this rumor
about the boat previously sinking? A. Basically just

what I just said, that I heard rumor that the boat had

sunk, and I didn't believe it. Stanley Deposition, p.

22, 24 (emphasis added).

FN7. The subsüance of their conversation was as

follows: Sometime in the Spring of 1986, I received

a call fiom a boat broker named Jeff Stanley with
Woods & Oviatt in Fort Lauderdale. He told me

that he understood that Orange Beach Marine had

done work on a Bertram boat that they were

brokering called the XANADU owned by Laurence

Roller. I told Mr. Stånley that the vessel had been

sunk and that Orange Beach Maiine had nothing to

do with any engine work on the vessel and that the

vesset had been basically "patched uþ" by Roller in
the yard Lt Orange Beach Marina. Our

conversation wås very brief since I did not wânt to

have anything to do widr this boat, however, I
defrritely told Mr. Sønley that the boat had been

sunk. Affrdavitof Michael Myles, p.2-3 (emphasis

added).

While the I\üV IMPULSE/XANADU was
undergoing sea trials, Plaintiff purportedly
overheard Stanley and Hasselbring discussing
the sinking of a boat. Plaintiff approached
them and asked whether they were discussing
the IWV IMPULSE/XANADU and whether
the iWV IMPULSEiXANADU had ever suxk
before. Hasselbring denied that the M/V
IMPULSE/XANADU had previously sunk.
Plaintiff described the conversation as follows:

*837 Prior to the purchase of the vessel, at
the Merrill-Stevens Boat Yard, Fort
Lauderdale, Florida, I overheard Scott
Hasselbring, Merrill-Stevens, and Jeff
Stanley, Woods and Oviatt, discussing the
sinking of a boat. I asked both men
whether the vessel XANADU had ever su¡k.
Scott Hasselbring stated no, that they were
talking about another boat. This statement
was made in the presence of Jeff Stanley
who said nothing. I only asked whether my
boat had previously been su¡lk when I

@
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overheard the conversation and simply
wished to assure myself that my boat had
never su¡k.

Plainti-ff Interrogatory Response No. I
(emphasis added).

Plaintiff a-lso refers to the deposition of Scott
Hasselbring, wherein he states unequivocally
that Plaintiff asked him directly whether the
MA/ IMPULSE/XANDADU had ever sa¡k.
Ttre deposition reads in pertinent part:

Q: Do you recall if N[r. Czarnecki ever asked
you, prior to the phone call of May 2, 1988,
had the boat ever su¡k?
A: Yes, I do.

{.**

Q: Do you recall specifically what Mr.
Czarnecki asked you?
A: Yes, I do.

Q: What was that?
A: Had this boat been su¡k.
Q. Do you recall your answer to him?
A. I did not make ¿ur answer, as I have no
knowledge that it did; but the surveyor who
had inspected the vessel would be in a
position to render more of an opinion. That
why he's there.

Hasselbring Deposition, pp. 39-40 (emphasis
added).

Memill-Stevens asserts that its yacht broker,
Scott Hasselbring, never represented that the
I![iV IMPULSE/)GNADU had not previously
been sunk or submerged. It does, however,
concede that Plaintiff approached Hasselbring
and Jeff Stanley after overhearing them
converse about the sinking of a vessel. But
Merrill-Stevens contends that Plaintiff merely
inquired whether they were referring to the
N[rV IMPULSE/XANA-DIJ, whereupon he was
told they were referring to a different vessel.
Merrill-Stevens bases this contention on
Plaintiffs deposition which reads in pertinent
part:

A. No, I only brought that lthe sinkingJ up
once, I think that I can remernber.

Q. Where was that?
A. That was before we went out on the sea

trial, while the boat was sitting on land, and
I overhea¡d Scott Hasselbring and Jeff
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Stanley talking, and I heard them say
something about a boat being sunk, and I
asked Scott Hasselbring, "You are not
talking about this boat being sunk, are you."
He said "No we are talking about a boat
that sunk either on the Gulf Coast or West
Coast," and when he said that I said, "Good"
and I dropped it.

Czarnecki Deposition, p. 37 (emphasis added).

Mendll-Stevens contends that based on
Plainti-ffs deposition, it is clear that Merrill-
Stevens, nor its broker, Scott Hasselbring,
knowingly made false representations
regarding the history or conötion of the 1\[/V
IMPULSE/XANADU. Rather, according to
Merrill-Stevens, Plaintiff was merely advised
that the conversation which he had overheard
did not relate to his yacht. This Court must
disagree with Merrill-Stevens' interpretation
of Hasselbring's response to Plaintiffs
inquiry.

A reasonable interpretation of Hasselbring's
statements is that his response, at a
minirnum, irnplicitly denied that the M/V
IMPULSE/XANADU had previously sank.
Ilence, genuine issues of material fact exist as

to whether Plaintiff asked Hasselbring
whether the M/V IMPULSE/XANADU had
previously sank, and if so, whether
Hasselbring explicitly or implicitly denied
that it previously sank.

Even though this Court frnds that genuine
issues of material fact exist as to whether
Merrill-Stevens knowingly mad.e false
representations regarding the sinking of the
IWV IMPULSE/XANDAU, Plainti.ff fails to
demonstrate justi-fiable reliance upon these
alleged misrepresentations. *838

Detrimental reliance is an essential element
in stating a cause of action for fraudulent
misrepresentations. Fote v. Reitano, 46 So.2d
891, 892 CFla.1950). Faih¡re to demonstrate
justifiable and detrimenta-L reliance upon the
alleged misrepresentations constitutes
su-ffrcient basis for entering srunmary
judgment against Plaintiff. Id.

In the instant action the evidence
conclusively demonstrates that Plaintiff did
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not rely upon representations made by
Merrill-Stevens' broker, Scott Hasselbring,
regarding the history or condition of the IWV
IMPULSE/XANADU. Facts adduced in
support of Merrill-Stevens' Motion for
Summary Judgment demonstrate that
Plaintiff based his decision to purchase the N[/
V IMPULSE/XANADU upon his own
inspections, sea trials, and acceptable marine
surveys.

The purchase contract for the yacht signed
by Plaintiff stated that the broker could not
guarantee the accuracy of any information
regarding the yacht passed on by the sellers,
and that the buyer would make Ìris own
independent investigation of such details as he
might desire. tFNSl Plaintiff understood
precisely the investigation contemplated in
the purchase agreement and availed himself of
the opportunity to obtain surveys and to
conduct sea trials. Any damages which he
may have suffered were clearly the result of
his own exercise of busi¡ress judgment
following the surveys and sea trials and not
the result of any ind.ependent representation
of the yacht's history or condition made by
Hasselbring.

FN8. The contract provided that: The Broker offers

details of the vessel in good faith but cannot

guârantee the accuracy of this information nor

warrant the condition of the vessel. It is understood

and agreed that the Purchaser may instruct his

agents or surveyors to investigate such details as the

Purchaser desires validated.

In actions such as this, where the decision to
engage in a transaction is the result of
independent inspection and evaluation, rather
than an alleged misrepresentation, no claim
for fraudulent misrepresentation will lie. II &
W Enter., Inc. v. Ellis, 467 So.2d 790, 793 (1st
DCA 1985) (maker of a fraudulent
misrepresentation is not liable where the
decision to engage in a transaction is the
result of independent investigation by
another).

Addressing this issue r¡nder facts identical to
those of the instant case, the former Fifth
Circuit held in Coon v. Charles W. Bliven &
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Co, 534 F.2d 44 (5th Cir.), cert. denied, 429
u.s. 980, 97 S.Cr. 491, 50 L.Ed.2d 588 (1976),
that where a buyer had secured the services of
¿rn independent marine surveyor who
examined the vessel and submitted his report
to the buyer, neither the broker nor the seller
were liable for any misrepresentations
regarding the condition ofthe vessel.

The Restatement (Second) of Torts (1976)
specifically addresses situations where an
individual's decision to engage in a
tra¡saction is based upon independent
investigation made by him or her. Section
547 of the Restatement provides in pertinent
part:

Recipient Relying on Ilis Own Investigation
(1) Except as stated in subsection (2), the
maker of a fraudu-Ìent rrrisrepresentation is
not liable to another whose decision to
engage in the transaction that the
representation was intended to induce is not
car¡sed by his belief in the truth of the
representation but is the result of an
ildependent investigation made by him.
(2) The fact that the recipient of a fraudu-lent
misrepresentation is relying upon his own
ilvestigation does not relieve the maker
from liability if he by false statement, or
otherwise intentionally prevents the
investigation from being effective.

With regards to subsection (2), this Court
frnds that any misrepresentation which
Menill-Stevens may have made regarding tJre
previous sinking of the Nf/V IMPULSE/
XANADU would not have prevented Plaintiff
from thoroughly and effectively surveying the
yacht. Plainti-ff has not claimed, nor is there
evidence, that Merrill-Stevens prevented
Plaintiff from inquiring from anyone else
about this fact, nor is there evidence that
Merrill-Stevens prevented Plaintiff from
personally inspecting or surveying the yacht.
At most, Plaintiff can claim that knowledge of
the prior sinking +839 would have sparked a
more thorough investigation of the yacht.
Notwithstanding this fact, this Court frnds
that neither Plaintiff nor the independent
surveyors which he employed were prevented
from thoroughly and effectively inspecting the
yacht- Accoröngly, Merrill-Stevens is entitled

@
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to summary judgment as to Plaintiffls claim
for fraudulent misrepresentation on the basis,

that in purchasing the I\{,rV IMPULSE/
XANADU, Plaintiff could not have justifrably
relied on any material misrepresentations
made by Menill-Stevens.

Count ll-Fraudulent C oncealment

t2lt3l Summary judgment must be denied as

to Count II, for genuine issues of material fact
exist regarding Merrill-Stevens' knowledge of
the yacht's history and condition. To

establish a cause of action for fraudulent
concealment, Plaintiff must demonstrate the
existence of a frduciary relationship or
superior knowledge on the part of Merrill-
Stevens. Ramel v. Chasebrook Constr. Co.,
135 So.2d 8?6, 882 (FIa. 2d DCA 1962).

Plaintiff has sufüciently alleged that Merrill-
Stevens owed a frduciary duty to Plaintiff, and
has further demonstrated that a genuine issue

of materiaÌ fact exists whether Merrill-Stevens
had superior knowledge regarding the yacht's
history and condition.

t4l The law in Florida is that when a broker
undertakes to act on behalf of a buyer he
stands as a fiduciary to this client. This
relationship demands the utmost good faith
and fi¡Il disclosure. Bush v. Palermo Realty,
Inc., 443 So.2d 104 (Fla. 4th OCA 1983); Van
Woy v. Willis, 153 Fla. 189, 14 So.2d 185
(FIa.1943); and Chisman v. Moylan, 105 So.2d

186 CFIa. 2d DCA 1958). In Chismar¡ the
District Court of Appeal stated that:

The Supreme Court of Florida has indicated
tlre high standard demanded of a broker as

being comparable to that of a lawyer or
banker in that his relationship to tJre public
exacts the highest degree of trust and
confrdence.... Because of the close
relationship which calls for tr"ust and
confi.dence, the broker must act in good faith
and with loyatty towards his principal.... A
broker has imposed upon him during the
period of such relationship with his principal
the legal obligation to inform with fairness,
promptness, and completeness, concerning
all facts within his knowledge which are or
may be material to the situation in
connection with which he is employed.
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105 So.2d at 189

It is the opinion of this Court that Merrill-
Stevens acted in a fiduciary capacity, such
that it was incumbent upon Merrill-Stevens to
act in utmost good faith and at all tirnes make
fr¡-ll disclosure of any matters that might have
adversely affected Plaintiff as its principal.
Merrill-Stevens gladly accepted its position as

Plainti-ffs broker and wiII now be held to the
standard set forth above.

Secondly, this Court finds that a genuine
issue of material facts exists whether Merrill-
Stevens had superior knowledge regarding the
history and condition of the Ilv[/V IMPULSE/
XANADU, specifrca-lly, whether the yacht had
previously sank or been submerged. Superior
knowledge requires that one be aware of afact
or condition that is not discernible by ordinary
observation. Statements of a party having
exclusive or superior knowledge may be
regarded as statements of fact although they
woutd be considered opinion if the parties
were dealing on equal terms. Ramel, 135

So.2d at 882. Both Plaintiff and MeriII-
Stevens have presented conflicting eviderrce as

to whether Merrill-Stevens had knowledge
superior to that of Plaintiff regarding the
sinking of the IWV IMPULSE/XANADU.

Plaintiff has adduced the deposition of
Michael Myles, formerly with the Orange
Beach Marina, wherein he states that he
informed Jeff Stanley, prior to the sale of the
N[rV IMPULSE/XANA-DU, that this yacht had
been sunk.' tFNgl In addition, Jeff Stanley
stated unequivocally in his deposition that,
prior to the sale, he discussed the previous
sinking of the IWV IMPULSE/ *840 XANADU
with Scott Hasselbring, a broker with Merrill-
Stevens. tFN10l

FN9. Afhdavit of Michael Myles, p. 3.

FN10. Stanley DePosition, P. 22.

Merrill-Stevens contends that Hasselbring
at most heard a "rumor" that the I!f/V
IMPULSE/XANADU had previously sank,
and that Hasselbring saw absolutely no

evidence to support this rrrmor and, in fact,

@
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was given every indication to the contrary.
Merrill-Stevens asserts that Roller and
Stanley advised Hasselbring prior to the
purchase ofthe yacht that the yacht's engines
had been rebuilt due to water having "gone up
the exhaust." In addition, Merrill-Stevens
points out that Hasselbring had not seen the
yacht prior to showing it to Plaintiff and apart
from the surveys and sea trials, Hasselbring
was entirely dependent upon information
received from the seller and his broker
regarding the yacht's history and that he
advised Plainti-ff of this fact and helped
¿lrrange the surveys.

According to the afüdavit of Earle Long,
tFNlll a rumor or reputation in the boating
industry that a vessel has previously sunk is a
critical and material fact which a buyer should
be aware of as it typically bears heaviì.y upon
the market value of the vessel. In fact, the
reputation or nunor about the vessel may be
as irnportant as the actuaÌ sinking of the
vessel in the way it affects the market value of
the vessel. According to Long, this is a fact
that any prudent broker should disclose to his
client and is customary in the industry.

FNll. Earle Long is president of Bluewater Yacht
Sales and Service, Inc., an authorized Bertram
dealer, located in Mobile, Alabama. Long has

worked in the yacht sales and brokerage business

for approximately seventeen years.

It is undisputed that the yacht itself did not
exhibit the rust or corrosion which follows
from a sinking, and that its appliances were
not recently replaced, indicating possible
earlier submersion damage. In addition,
neither of the surveys reports produced by
Reynolds and New Horizons contained any
suggestion that the yacht had previously sank.
Mendll-Stevens maintains that based on the
foregoing information and condition of the
yacht, Hasselbring refrained from discussing
the unsubstantiated rrunor that the vessel had
previously sank.

[5] Under Florida law, a failure to disclose
mere possibilities cannot constitute a failure
to disclose material facts su,fficient to support
an action for fraudulent misrepresentation.
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Hauben" 605 F.2d at 925. However, upon
careful review of the record, this Court finds
that there is a genuine iszue of material fact
as to whether Hasselbring had superior
knowledge regarding the previous sinking of
the yacht by way of either actual knowledge,
or a reason to believe the yacht had sank, and
whether he intentionally concealed this fact
from Plaintiff. Accordingly, srurunar1¡
judgment must be denied as to Count II.

Count lll--Conspiracy

[6] Cor¡nt III states a clairn against Merrill-
Stevens and other Defendants, for conspiracy
to conceal and misrepresent material facts.
Civil conspiracy is a derivative of the
underlying clai¡ns which form the basis of the
conspiracy. The "gist of a civil conspiracy is
not the conspiracy itself but the civil wrong
which is done through the conspiracy which
results ín injury to the Plainti-ff." Buckner v.
Lower Florida Keys Hosp. Dist., 403 So.2d
L025,1027 (Fla. 3d DCA 1981). An act which
does not constitute a basis for an action cannot
serve the basis for a conspiracy claim. Id.

Inasmuch as Count I fails to state a claim
against Merrill-Stevens for fraudulent
rnisrepresentation, Count m must be
dismissed to that extent. Renpak, Inc. v.
Oppenheimer, I04 So.2d 642 (Fla. 3d DCA
1958); Coon, 534 F.zd 44. However, Count
III states a clairn for conspiracy to the extent
that Count II states a cause of action against
Merrill-Stevens for fraudu-lent concealment.

Plaintiff has adduced evidence that Stanley
obtained actual knowledge of the yacht's prior
sinking and discussed the question of the
sinking with Hasselbring, both during the
time of negotiations and on the deck of the M
V IMPULSE/XANADU dnring its sea trials,
when they were confronted +841 by Plaintiff
on this matter. It is therefore open to the
trier of fact to infer from these circumstances
that Merrill-Stevens and Woods and Oviatt
had a meeting of the rninds and reached an
understanding that they would conceal the
prior sinking from P1aintiff. This inference
could be made i¡r light of the fact that at the
time Plaintiff inquired, there was a clear
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motive in not disrupting a deal which was
about to be consummated and which would
have allowed both Stanley and Hasselbring to
pocket a sizeable brokerage fee.

Count W--Negligence

[?] There is no legal basis for Plainti-ffs
claim for negligence agai¡st Merrill-Stevens
for allegedly failing to discover that the yacht
had previously sank. Plaintiff has not set
forth, nor can this Court unearth, any legal
basis upon which to impose on Merrill-Stevens
a duty to investigate each and every item of
infonnation provided by Roller or his broker,
Woods and Oviatt, regarding the yacht's
condition and history. Rather, given that the
surveyors' reports prepared for Plaintiff did
not reveal evidence of a prior sinking, and if
in fact they should have discovered highwater
marks, rust, or corosion, consistent with a
sinking, then Plainti-ff may have a clai¡n
against the surveyors for negligence.
However, any clairn for negligence against
Merrill-stevens would be rnisdirected.
Accordingly, flunmarJ¡ judgment must be
granted as to Count [V.

Count V--Breach of Fiduciary Duty

In light of this Cor¡rt's frnding that Merrill-
Stevens owed a frduciary duty to Plaintiff, and
that a genuine issue of material fact exists
whether it breached such duty by either
knowingly making false representations
regarding the prior sinking ofthe yacht, or by
conceaJ.ing this fact, Merrill-Stevens' Motion
for Summary Judgment shall be denied as to
Count V.

LAURENCE ROLLER'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

Count l--Fraudulent Misrepresentation

Plaintitr is unable to establish a prima facie
case of fraudulent rnisrepresentation agairut
Laurence Roller. As previously stated, to
establish a cause of action for fraudulent
misrepresentatiorq Plainti-ff must demonstrate
that: (1) Lar¡rence Roller knowingly made
false statements concerning material facts; (2)

that Plaintiff relied on these statements; and
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(3) that Plaintiff was damaged as a result of
relying upon these faìse representations.
Ifauben, 605 F.2d 920; Stowell, 641 F.zd 323.

[8] These is no genuine issue of material fact
whether Laurence Roller knowingly made
false representations regarding the history or
condition of the IWV IMPULSEiXANADU.
Facts adduced in support of Roller's Motionfor
Partial Summary Judgment conclusively
establish that Roller made no
misrepresentations to Plaintiff regarding tJre

history or condition of the yacht. Roller
directs this Court to Plaintiffs deposition
which reads in pertinent part:

Q. During the course of that sea trial, did
you have any conversation with I\¿[r. Roller
where nobody else was present?
A. No.
Q. Somebody else was present when you
talked to Mr. Roller?
A. Yes.

Q. And you did not talk to Mr. Roller about
the sinking of the vessel at all?
A. No.
Q. Did that topic ever come up during your
conversations?
A. No.

***

Q. Attd you never mentioned anything about
the sinking of the vessel with Mr. Roller on
the sea trials?
A. No.

***

Q. You specifically reca-ll À¡Ir. Roller telling
you about the new starters and generator
during the sea trial?
+842 

^. 
I am not positive, but it was small

talk, we were making small talk, nothing.
Q. Do you recall any other speci-fics about
this small talk with l¡fr. Roller during the
sea trial?
A. I said very little to Mr. Roller.
Q. Do you recall any specifrcs at all about
that small talk?
A. No.

***
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A. Did IVIr. Roller make any specifrc
representations to you regarding the
condition of the Xa¡radu?
A. I do not remember if he did or did not.

Q. So you cannot say whether you relied on
any representations he may have made in
the purchase ofthe boat?
A. I don't know what he said, to be truth-fr¡I.
He didn't say much, that is what I am trying
to say, the man said very little.

Czarnecki Deposition, pp. 110, I27, L28, t35'
36 (emphasis added). Plaintiff fails to adduce
any evidence to the contrar¡r. Rather than
attempting to demonstrate that Roller made
false representations, Plaintiff restricts his
argument to what Roller did not say.
Accordingly, srunmar¡¡ judgment is proper on
this basis alone.

[9] Even if this Court were to assume
argrrendo, that Roller did in fact misrepresent
material facts to Plaintiff regarding the
history or condition of the yacht, stunmary
judgment would still be warranted based upon
Plaintiffs failure to demonstrate reliance
upon such misrepresentations. In confusing
fraudulent rnisrepresentation with fraudulent
concealment, Plainti-ff fails to address the
reliance requirement for fÍaudulent
misrepresentation. Detrimental reliance is an
essential element in stating a cause of action
for fraudulent misrepresentation. Fote, 46
So.2d at 892. Plaintiffs failure to
demonstrate justifiable and detrimental
reliance upon said misrepresentations
constitutes sufücient basis for entering
srunmar1y judgment in favor of Roller. Id.

As previously stated, the evidence
conclusively establishes that Plaintiff did not
rely upon any misrepresentations made by
Roller regarding the history or condition of the
N{.fV IMPULSE/XANADU. As with Merrill-
Stevens' Motion for Sumrnary Judgment, facts
adduced in support of Roller's Motion for
Partiat Summary Judgment demonstrate that
Plaintiff based his decision to purchase the IVt/

V IMPULSE/XANADU upon his own
inspections, sea trials, and acceptable marine
surveys. Accordingly, any damages which he
may have su-ffered were clearly the result of
his own exercise of business, and not the

Page 2õ0

result of any independent representation of,

the yacht's history or condition made by
Roller.

Count lll--Conspiracy

Count Itr fails to state a claim against Roller
for conspiracy to misrepresent material facts.
As previously stated, civil conspiracy is a
derivative of the underlying claims which
form the basis of the conspiracy, and an act
which does not constitute a basis for an action
cannot, serve the basis for a conspiracy claim.
Buckner,403 So.2d 1025. Inasmuch as Cou¡rt
I fails to state a clairn against RoIIer for
fraudulent misrepresentation, Roller is
entitled to partial srunmarJ¡ judgment on
Count III. Renpak, 104 So.2d 642; Coon,534
F.2d44.

Count VII--Breach of Implied Warranty of
Merchantability and Breach of Warranty

for Fitrress for a Particu-lar Pur¡lose

Plaintiff fai-ls to set forth sufücient facts to
support his claims for breach of implied
warranty of merchantability and breach of
warranty for frtness for a particular purpose.

implied warranty of merchantability

[10] Under the Uniform Commercial Code, a
claim for implied warranty of merchantability
requires that the seller be a merchant.
Section 6'12.3L4(L), Fla.Stat., provides in
pertinent part:

Unless excluded or modified, a warranty
that the goods shall be merchantable is
implied in a contract for their sale if the
seller is a merchant with respect to the
goods of that kind....

*843 Section 672.104(1), FIa.Stat., defrnes a
"merchant" as:

a person who deals in goods of the kind or
otherwise by his occupation holds hirnself
out as having knowledge or skill peculiar to
the practices or goods involved in the
transaction or to whom such knowledge or
skill may be attributed by his employment
of an agent or broker or other intermediar5r
who by his occupation holds hirnself out as

having such knowledge or skill.
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Plainti-ff directs this Court to Jeff Starùey's
deposition wherein he states that Roller sold
frve boats over the three, four or frve years

that Stantey has known Roller. tFNl2l
However, notwithstanding this fact, this Court
frnds that Plaintiff has failed to adduce

evidence that Roller was a "merchant" for
purposes of imposing liabitity for breach of
implied warranty of merchantability under
the Commercial Code.

FN12. Stanley Deposition, PP. 7-11

The concept of a "merchant" is broad, and
although it is somewhat nebulous in that
there is no bright line separating those who
are merchants from those who are not, this
Court is of the opinion that even if RoIIer had
sold five boats during one-year's time, this
alone is an insufücient basis upon which to
find that Roller was a merchant. The
Uniform Commercial Code provides that:

A person making an isolated sale of goods is
not a "merchant" within the meaning of the
full scope of this section and, thus, no

wananty of merchantability would apply.
U.C.C. $ 2-314 official comment 3. A person

who buys a boat and sells their old boat once a
year is not a merchant. See JoYce v.
Combankllongwood, 405 So.zd 1358 (FIa. 5th
DCA 1981) (bank was held not to be merchant
by having sold five repossessed cars in one
year)i see also Donatd v. City Nat'I Bank of
Dothan, 295 Ala. 320,329 So.2d 92 (41a.1976)
(holding that a seller of a boat was not a
merchant).

Finally, Plaintiff arg\res that by hiring a

broker (Woods and Oviatt), Roller became a
merchant. However, if this Court were to
agree with this premise, then everyone who
listed their house or boat for sale with a

broker would be a merchant. Such a rule
would render Section 672.3t4, Fla.Stat.,
meaningless. Accordingly, this Court finds
that Roller was not a merchant for purposes of
imposing liability for breach of implied
wananty of merchantability, and that Roller
is entitled to summary judgment as to this
clai¡n.

Page 2õ1

prrrpose

[11] Plaintifffails to state a claim for breach of
warranty for frtness for a particular pur¡rose.

The applicable Florida Statute reads in part:
Where the seller at the tirne of contracting
has reason to know any particular purpose
for which the goods are required and that
the buyer is relying on the seller's skill or
judgment to select or furnish suitable goods,

there is u¡less excluded or modified under
the next section an implied warranty that
the goods sha-ll be f,rt for such purpose.

Fla.Stat. $ 672.315 (emphasis added). In
Royal Typewriter Co. v. Xerographic Supplies
Corp., 719 F.2d 1092 (l1th Cir.1983), the
Eleventh Circuit Court of Appeals stated that
"[a] 'particular pur¡lose' differs from an
ordinary pu4)ose in that it envisages a specific
use by the buyer which is peculiar to the
nature of Ìris business." Id. at 1100. The
record in the instant action reveals that
Plaintitr did not purchase the i\[/V IMPULSE/
XANADU for any particular purpose other
than to use it as a pleasure eraft. Although
after buying the yacht, Plainti-ff intended to
take a long trip aboard it, this amounts to
nothing more than ordinary use.

Even if Plaintiff had intended to use the
yacht for a "particular putpose," Plaintiff fails
to adduce evidence that Roller knew of such
purpose for which the yacht was going to be
used, or that he relied on Roller's skill or
judgment. Plainti-ffs conversations with
Roller were confrned to "small talk" [FN13] ,

and based his decision to purchase the yacht
on his own inspections, +844 sea trials, and
acceptable marine survey6. Accordingly, for
the foregoing reasons, RoIIer is entitled to
summary judgment as to the ciaim for breach
of warranty for fitness for a particular
pu4)ose.

FN[3. Czarnecki Deposition, p. 128

Based on the above and foregoing, it is
hereby

ORDERED AND ADJUDGED as follows

1. Defendant Merrill-Stevens' Motion for
Summary Judgment is GRANTED IN PARTbreach of warranty for frtness for a particular
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and DENIED IN PART inthat

A. Summary judgment is GRANTED as to
Count I.

B. Summary judgment is DENIED as to
Count II.

C. Summary judgment is GRANTED IN
PART and DENIED IN PART as to Count III
insofar as Plainti-ff states a clairn for
conspiracy to conceal material facts.

D. Summary judgment is GRANTED as to
Count fV.

E. Summary judgment is DENIED as to
Count V.

2. Summary judgment is GRANTED in
favor ofLaurence Roller as to:

A. Count I.

B. Count III as it pertains to fraudulent
misrepresentation.

C. Count V[I.

DONE AND ORDERED

726 F.Supp. 832, 1990 A.M.C. 2110, 11UCC
Rep.Serv.2d 829

END OF DOCUMENT
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United States Court of Appeals,
Second Circuit.

DALLAS AEROSPACE, INC., Plaintiff-
Counter-Defendant-Appellant,

v.
CIS AIR CORPORATION, Defendant-

C ounter- Claimant-Appellee.

Docket No. 02-9347

Argued Oct. 7, 2003.
Decided Dec. 19, 2003

Background: Buyer of aircraft engine sued

seller for breach of contract, fraudulent
misrepresentation, negligent
rnisrepresentation and unconscionability. The
United States District Court for the Southern
District of New York, Barbara S. Jones, J.,
2002 WL 31453789, granted sumrnarJ¡
judgment for seller, and buyer appealed.

Holöngs: The Court of Appeals, John M.
Walker, Jr., Chief Judge, held that: (1)

purchase order, which buyer sent to seller
when it wired payment to seller, "materially
altered" the parties' contract as to warranties,
without express corrsent of seller, and thus
modification contained in purchase order was
ineffective; (2) seller's acceptance of payment
for engine did not constitute unambiguous
overt admission that the parties' contract had
been modified by terms of buyer's purchase
order, so as to overcome New York's statute of
frauds; (3) even if modification in purchase
order satisfred statute of frauds, modifrcation
was not based on agreement between the
parties to modi-fr, and thus it was not
enforceable; (4) buyer could not show
justifîable reliance on seller's alleged
misrepresentation that engine was airworthy,
as required for fraudulent misrepresentation
claim; (5) provisions of sale agreement
disclairning warranties were not procedurally
or substantively unconscionable under New
York law; and (6) buyer did not establish
negligent misrepresentation clairn.
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West Headnotes

[1]Aviation 14

488k14
Pu¡chase order which buyer of aircraft, engine
sent to seller when it wired payment to seller
"materially altered" the parties' contract as to
warranties, without express consent of seller,
and thus modification contained in purch.ase

order was ineffective under New York's
Uniform iommercial Code (UCC).
N.Y.McKirurey's Uniform Commercial Cotì'e $

2-207(2\b).

[2]Frauds, Statute Of 131(1)
185k131(1)
Seller's acceptance of payment for aircraft
engine fuom buyer d-id not constitute
unambiguous overt admission that the parties'
contract had been modifred by terms of
purchase order that buyer purportedly sent
when it wired payment, so as to overcome
New York's statute of frauds and make
modification effective; seller's acceptance of
payment was entirely consistent with its pre-
existing obligations under the parties'
contract. N.Y.McKinney's Uniform
Commercial Code $$ 2-201(3Xc), 2-209.

[3] Aviation t4
488k14
Even if modifrcation of contractua-l warranties
contained in pürChasò order, which buyer of
aircraft engine sent to seller when it wired
payment to seller, satisfied New York's
statute of frauds, modification was not based
on agreement between the parties, and thus it
was not enforceable under New York's
Uniform Commercial Code (UCC); seller, by
accepting payment for engile, did not ex)gage

in course of conduct indicating its assent to
mod.ifr contract. N.Y.McKinney's Unifor:n
Comrnercial Code $$ 2-201(3Xc), 2-209.

[4] Sales 89
343k89
Under New York law, parties may modifu a
contract for sale of goods by another
agreement, by course of performance, or by
conduct amourrting to waiver or estoppel.AfFrrmed.
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[5] Contracts 236
95k236
Fundamental to establishment of contract
modification, under New York law, is proof of
each element requisite to fonnulation of a
contract, including mutual assent to its terrns.

[6]Contracts 236
95k236
Under New York law, for course of
performance to demonstrate mutual assent to
contract modification, it must be
"unequivocally referable" to modifrcation.

[7ì Estoppel 52.10(3)
156k52.10(3)

[7ì Estoppel 78(1)
156k78(1)
Under New York law, for conduct to amount
to waiver or estoppel, it must not otherwise be
compatible with agreement as written, rather
conduct of the parties must evidence
indisputable mutual departure flom written
agreement.

[8] Fraud 3
184k3
To succeed on theory of fraudulent
misrepresentation under New York law,
plaintiff must show that defendant made false
representation of material fact to plaintiff and
that plainti-ff suffered injury as result of
justifiable reliance upon that fact.

[9] Fraud 58(1)
184k58(1)
Under New York law, each element of fraud
claim must be proven by clear and convincing
evidence.

[10] Aviation 13
488k13
Buyer of aircraft engine could not demonstrate
that it justifrably relied on seller's alleged
misrepresentation that engine was airworthy,
as required for fraudulent misrepresentation
clai¡n under New York law, given the parties
had signed agreement wherein seller
explicitly disclairned any representations
regarding airworthiness of engine, and
airworthiness of engile was not information

Xlage 955

that was peculiarly within seller's knowledge

[11] Fraud 36
184k36
Although under New York law, general,
boilerplate disclaimer of a party's
representations cannot defeat a claim for
fraud, a party cannot justifiably rely on
representation that is specifrcally disclaimed
in agreement.

[12] Fraud 36
184k36
Under New York law, if allegedly
misrepresented facts are peculiarly within
misrepresenting party's knowledge, even
specifrc disclaimer will not underrnine another
party's allegation of reasonable relia¡rce on
misrepresentations.

[13]Aviation 13

488k13
Under New York law, whether buyer of
aircraft engine was reckless or on inquiry
notice to investigate airworthiness of engine
was not relevant to its action for fraudulent
misrepresentation against seller, given buyer
had signed agreement containing disclaimer of
very representation alleged to have been
fraudulently made.

[14] Sales 1(1)
343k1(1)
While decisions about unconscionability of
contract for sale of goods are for court to
decide as matter of law, under New York Ìaw,
the parties must be afforded reasonable
opportunity to present evidence ¿16 to a
contract term's commercial setting, purpose
and effect to aid court in making
determination. N.Y.McKinney's Unifor.rn
Comrnercial Code $ 2-302(2).

[15]Aviation L4

488k14
Provisions of aircraft engile sale agreement
disclairning warranties were not procedurally
unconscionable under New York law, though
the engine was not airworthy, where the
parties to the agreement were two
sophisticated entities of equal bargaining
power and agteement specifrcally and
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conspicuously disclaimed any warranties
about airworthiness of engine.

[16]Aviation L4

488k14
Provisions of ai¡craft engine sale agreement
disclairning any representations by seller
regarding airworthiness of engine were not
substantively unconscionable under New York
law, even though engine was not airworthy;
engine was neither worth-Iess nor a good of
essentially no value, despite fact that it was

not airworthy, and if buyer ended up with
contract it did not like, it was "real-world"
consequence of its own failure to complete
adequate inquiry into engine.

[17] Fraud 13(3)
184k13(3)
Under New York law, elements of negligent
rnisrepresentation aÍe: (1) carelessness in
irnparting words, (2) upon which others were
expected to rely, (3) and upon which they did
act or failed to act, (4) to their damage, and (5)

the declarant must express the words directly,
with knowtedge or notice that they will be

acted upon, to one to whom declarant is bound
by some relation or duty of care.

[18] Fraud I7
184k17

[18]Fraud 23
184k23
Under New York law, not all representatiorn
made by a seller of goods will give rise to a
duty to speak with care, but instead law of
negligent misrepresentation requires closer
degree of trust between the parties than that
of ordinary buyer and seller in order to find
reliance on such statements justified.

[19] Aviation 13
488k13
Buyer of aircraft engine could not recover
frorn seller for negligent misrepresentation
under New York law, absent showing that the
parties had a special relationship, which
caused buyer to rely on seller's
representations.

*?78 Stuart A. Jackson, R e, Parser &

Fage 256

Partners, New York, NY, for Flaintiff-
Appellant.

Patrick P. Salisbury, Salisbury & Ryan,
New York, NY, for Defendant-Appellee.

Before: WAJ,KER, Chief Judge, NEWÌVIAN
and CARDAMONE, Circuit Judges.

JOHN M. WAIKER, Jr., Chief Judge.

Plaintiff-appellant Dallas Aerospace, Inc"
("Dallas"), a buyer of a used jet engine ftom
defendant-appellee CIS Airf Corporation
("CIS"), appeals from the judgment of the
United States District Court for the Southern
District of New York (Barbara S. Jones,
District Judge ), granting flùnmary judgment
to CIS.

Dallas and CIS are both corporations in the
business of buying, selling, and leasing
aircraft and aircra,ft engines. The various
claims at issue in this appeal arose out of
CIS's sale to Dallas of a JTSD engine in
August 1997 r¡¡rder a written agreement.
Months after the purchase, Dallas discovered
that the engine had been involved in a hard
landing years earlier that rendered the engine
not "airworthy." "Airworthy" is a term of art
in the aviation industry indicating that an
engine is safe and that it comports with FAA
requirements. Dallas brought this diversity
action alleging various clairns under New
York law to recover the $1.15 miliion it paid
for the engine.

The district court agreed with CIS that there
was no genuine issue of material fact
precluding a grant of sumrnary judgment in
CIS's favor and concluded that, as a matter of
law: (1) for the pu4)oses of Dallas's breach of
contract claim, the agreement between Dallas
and CIS, which disclairned a-II representations
about the engine, had not been modified; Q)
for the puq)oses of its fraud claim, Dallas
could not show it jusiifrably relied on ¿rny

purported misrepresentation under the
contract because (a) the contract specifically
disclaimed the very representation alleged to
be fraudulent, and (b) the truth of the
altegedly misrepresented matter was easily
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discoverable by DaIIas; (3) the contract terms
were not u¡conscionable; and (4) no special

relationship existed between the parties that
would trigger a duty to disclose *779 on CIS's

part, for the purposes of Dallas's negligent

misrepresentation claim.

I. BACKGROUND

A Japan Afu Systems ("JAS") aircraft
ex¡lerienced a hard tanding in Japan in April
1993. While the ensuing frre zubstantially
destroyed the aircraft, the engine remained
intact and was salvaged from the wreckage'

The insurance comp¿ury that took title to the
engine sold it to Charlotte Aircraft
Corporation ("Charlotte"). In 1996, American
Air Ventures, Inc. ("AAV"), a broker,
negotiated the sale of the engine to CIS and

took title from Charlotte pursuant to a

separate contract before transferring it to CIS

foi $¿zS,OO0, which was paid directly by CIS

to Charlotte. CIS paid AAV a finder's fee of
$10,000.

Cß understood that it would have to
overhaul the engine to get it back into
"serviceable" condition under guidelines

established by the engine's manufacturer,
Pratt & Whitney ("P & W"), for returning a

used engine to service in compliance with
FAA regrrlations. CIS clairns that it had no

specific knowledge of the hard landing,
however, and undertook a less expensive

overhaul that was appropriate for used, but
not incident-related, engines. CIS sent the
engine for overhaul to ST Aerospace ("ST"), a
reputable repair shop authorized by the FAA,
with overhaul instructions that had been
provided by AAV. CIS asserts that it relied on
AAV because CIS has no internal technical
staff. CIS paid approxirnatelv $350,000 for
the overhaul and, in due course, ST returned
the engine to CIS, certifying it-mistakenly as

it turned out--as airworthy. ST was not aware

of tlre engine's incident-related status, which,
under the P & W guidelines, would have
necessitated a $500,000 overhaul.

Upon return of the engine to CIS, CIS for¡nd

Da[as as a willing buyer in August 1997, and

the two parties quickly reduced their

Page 267

agreement to a written contract, subject' to
Dallas's inspection of the engine and its
records. While the contract between Charlotte
and AAV expressly stated that the engine had

been involved in an accident, neither the
contract between AAV and CIS, nor the one

between CIS and Dallas contained any such

provision. The extent of CIS's own knowledge

about the hard landing and CIS's corporate
relatiorship with AAV are both disputed. {t is
undisputed, however, that Dallas was not told
prior to its purchase about the hard landing in
Japan or that ST's overhau-I was other than
adequate. Dallas's extensive baroscopic
physicat inspection of the engine prior to
purchase revealed no defects and its month-
Iong "back-to-birth" review of the engine's
records d.id not bring the fact of the "IAS
accident to light. Accordingly, Dallas
consummated its purchase of the engine from
Cß.

Dallas's contract with CIS, dated Aug¡rst 26,

199?, (the "Agreement") disclai¡ned that CIS
had made arry representations regarding the
engine. It specifrcally disclairned any
representation as to the engine's
airworthiness in Paragraph 8 and obligated
ptaintiff to accept delivery of the engine and

its records "as-is, where-is" in Paragraph 7.

AII of the exclusions and disclaimers in the
Agreement were "conspicuou6," as required by

$ 2-316 of the Uniform Commercial Code

("UCC), tFNll and the Agreement contained
¿rn integration clause stating that "no

warranties, representations or undertakings
have been made by either party except as

expressly set forth herein." On August 29,

199?, Dallas signed the Agreement as well as

an Engine Delivery Receipt, which recited'
*780 that Dallas "accepted delivery of' the
engine and "confurns its acceptance of the

[engineì, in'AS IS' 'WHERE IS' condition."

FNt. Throughout this opinion we discuss provisions

of the UCC, atl of which have been adopted by

New York, effective September 27, 1964.

Dallas did not pay for the engine until
September 9, 1997 or thereabout. Dallas
clairns that at the time it wire-transfer:red
payment, it also delivered to CIS a purchase
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order that, after stating that "[a]ll the terms
and conditions of this purchase are stated in
the contract dated August 28, 1997,"
purported to modify the contract by requiring
CIS to deliver a serviceable and airworthy
engine that had "not been subjected to
extreme stress or heat as in a m4jor engine
failure[,] accident, incident or fite." The
status ofthe purchase order is a disputed issue

and is discussed more fi.rlly in connection with
Dallas's breach of contract clairn below.

Dallas subsequently leased the engine to
Sky TYek Airlines, and the engine was flown
in daily service for several months without
incident. In 1999, DaIIas attempted to sell the
engine, but the prospective buyer walked
away from the negotiations aft'er informing
Dallas that the engine was incident-related. P
& W confrrmed this information to Dallas; P
& W had always known about the engine's
history because it keeps records on every
engine it manufactures, including data related
to incidents and accidents. While just who
had access to the P & W records at the tirne of
Dallas's negotiations with CIS is disputed, it
is not disputed that both JAS and Charlotte
knew about the engine's incident-related
history and would not have withheld the
information if they had been asked about it by
Dallas at any tirne.

After unsuccessfirlly trying to recover its
purchase price from CIS, Dallas filed suit
against CIS for breach of contract, fraudulent
misrepresentation, and negligent
misrepresentation in the district court.
Applying New York law, pursuant to the
Agreement of the parties, the district court
granted summarJ¡ judgment in favor of CIS on
a-ll of Dallas's cÌaims. This appeal followed.

tr. DISCUSSION

A. Standard of Review

We review a grant of summary judgment de
novo. Summary judgment is appropriate only
if there is no genuine issue as to any material
fact and the moving party is entitled to
srunmar5r judgment as a matter of law.
Fed.R.Civ.P. 56(c); see Celotex Corp. v.
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Catrett, 477 U.S. 3I7, 323, 106 S.Ct. 2548,9t
L.Ed.zd 265 (1986). When ruìing on a
swnmary judgment motion, the östrict court
must construe the facts in the light most
favorable to the non-moving party and must
resolve all ambiguities and draw all
reasonable inferences against the movant.
See Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 255, 106 S.Ct. 2505, 91 L.E,d.zd 202
(1986).

B. The Breach of Contract Claim

Dallas alleges that CIS breached their
agreement by delivering an engine that was
falsely represented as airworthy based on an
airworthiness inspection for non-incident-
related engines performed by ST. CIS responds
that two clear and unarnbiguous contractual
provisions in the Agreement disclaim any
representation as to airworthiness. Paragraph
8 of the Agreement states (with emphasis in
the original):

DISCLAIMER OF WARRANTY Seller has
not made and does not make, nor shaLl
SeIIer be deemed to have made or given, and
hereby expressly disclairns, any warranty,
guaranty or representation, express or
implied, as to the [engine'sJ title,
airworthiness, desigrr" value, operation,
condition, quality, *781 durability,
suitability, merchantability or frtness for a
particular purpose ....

Paragraph 13D ofthe Agreement states:
This Agreernent contains the entire
understanding of the parties with respect to
the purchase and sale ofthe [e]ngine, and no
warranties, representations or undertakings
have been made by either parby except as

expressly set forth herein. Any other
previous oral or written comrnunications,
representations, agreements or
understanding between the parties are no
longer of any force and effect, and are
superseded and replaced in their entirety by
the provisions of this Agreement.

Dallas asserts that the foregoing disclaimer
provisions were nuìliJied by a subsequent
purchase order it clairns to have delivered to
CIS with its payment on September 9, 1997.
The record, however, contains no affirrnative
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testimoniat or documentar¡r evidence that the
purchase order was ever sent by Dallas or that
it was ever received by CIS. While we assume

that it was sent and received for the purposes

of summary judglnent, Dallas's claim still
fails as a matter of law.

The district court applied the standard
"battle of the forms" analysis set forth in UCC

ç 2-207. [FN2] Accordingly, the district court
rejected DaIIas's purported modifi.cation
because the new contract term contained in
the purchase order "materially alterled]" the
contract "without the express consent of
ld]efendant;" it was therefore ineffective
pursuant to UCC $ 2-207(2Xb). Dallas argues

that the district court ened in applying $ 2-

207 to constme the pur¡lorted modification,
and that the applicable provision is UCC $ 2-

209.

FN2. Section 2-207 rcads, in relevant part' as

follows: (1) A definite and seasonable expression of
acceptance or a written conf,rmation which is sent

within a reasonable time operates as an acceptânce

even though it stâtes terms additional to or different

from those offered or agreed upon, unless

acceptance is expressly made conditional on assent

to the additional or different terms. (2) The

additional tefins are to be conshued as proposals

for addition to the contract. Between merchants

such terms become part of the contract unless: (a)

the offer expressly limits acceptance to the terms of
the offer; [or] (b) they materially alter it ..'.

We need not decide whether I 2-207 or $ 2-

209 is the proper provision under which
Dallas's purchase order should be constrrred;

tFNSl under either provision the purl¡orted
modification was ineffective.

FN3. tndeed, the arswer to this question is not

entirely clear under New York law. Compare

Lorbrook Corp. v. G & T Indus., Inc., 162 A.D.2d

69, s62 N.Y.S.2d 978, 980 (1990) (applying $ 2-

207 to determine if purchase order modified "pre-

existing binding contract"); Marcus Bros. Textiles,

Inc. v. Avondale Mills, Inc., 78 A.D.2d 800, 433

N.Y.S.2d 114, 115-16 (1980) (applying $ 2201 To

determine if confirmation orders modihed signed

"sales notes" that constituted "valid contracls"),

with CT Chems. (U.S.A.) Inc. v. Vinm¿r Impex,
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Inc., 81 N.Y.2d 174, 597 N.Y.S.2d 284, 613

N.E.2d 159, 162 (1993) (holdittg that "loÌnce a

contract is formed, ... we look to UCC t$$ I2-20B
and 2-209, not 2-207," to determine if alteged

modifications are enforceable); Marlene Indus.

Corp. v. Carnac Textiles, [nc., 45 N.Y.2d 327,408

N.Y.S.2d 4r0, 380 N.E.2d 239, 24r (1978)

(explaining that $ 2-207 is "intended to include at

least two distinct situations:" (l) wtrere the parties

have reached a prior oral contract and the writing

containing the additional term is a confirmation of
tlìat contract; and (2) where no actual contract has

yet formed and the writing containing the additional

term is an acceptånce of an outstanding offer).

1. UCC ç 2-207

t1l Dallas does not dispute the district
court's conclusion that r¡nder $ 2-207 the
additional terms contained in its purchase
order "materially altered" the terms of the
Agreement, and thus were ineffective absent
*782 CIS's express assent. Nor could it, given
that the terms contained in the purchase order
voided the express disclai¡ners contained in
the Agreement, thereby altering the allocation
ofrisk expressly agreed upon by the parties.

Lorbrook Corp. v. G & T Indus., Inc., 162

A.D.2d 69, 562 N.Y.S.2d gZ8 (App.Div.1990),

cited by the district court, reinforces the point.
There, a party's attempt to add a forum non
convenier¡s clause by means of a purchase
order that was issued without the express
consent of the other party was held to be an
ineffective material alteration under S 2'207.
As was the case in Lorbrook, Dallas's attempt
here to undo the agreed-upon disclaimer of
representations can only be considered "an
u¡successfi¡l ploy ,.. unilaterally to add a terrn
not covered by the preexisting binding
contract." td. at 980.

2. UCC $ 2-209

t2l UCC $ 2-209, entitled "Modifrcation,
Rescission and Waiver," states, in relevarrt
part:

(1) An agreernent rnodifying a contract
within this Article needs no consideration to
be binding.
(2) A signed agreement which excludes
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modifrcation or rescission except by a sigaed
writing cannot be otherwise modifred or
rescinded....
(3) The requirements of the statute of frauds
section of this Article (Section 2-201) must
be satisfied if the contract as modifred is
within its provisioru.

As Dallas notes, the Agreement does not
exclude modifications, so $ 2-209(2) does not
apply. However, because the Agteement as

purportedly modified is a sale of goods for
$500 or more, it does fall within UCC $ 2'20I,
the statute offrauds" The relevant portions of
UCC $ 2-20I read:

(1) Except as otherwise provided in this
section a contract for the sale of goods for
the price of $500 or more is not enforceable
by way of action or defense urùess there is
some writing suffrcient to indicate that a

contract for sale has been made between the
parties and signed by the party against
whom enforcement is sought '..

(3) A contract which does not satisfu the
requirements of subsection (1) but which is
valid in other respects is enforceable ... (c)

with respect to goods for which payment has
been made and accepted or which have been
received and accePted ....

Dallas argues that the modification satisfies $

2-201 because although CIS did not sign the
modifrcation embodied in the purchase order
after it purportedly received it, CIS accepted
payment for the engine after it received the
purchase order with the modifrcation,
signifring its intention to be bound by it under
$ 2-201(3Xc). Thus, Dallas urges, $$ 2-209 and
2-201(3Xc), when applied together, give effect
to the terms of the purchase order.

This argrrment is misguided. The function
of $ 2-201(3Xc) is to preclude a party from
raising a statute of frauds defense where the
parties have already performed their
obligations under the alleged contract. The
rationale underlying the exception is that
"lr]eceipt and acceptance either of goods or of
the price constitutes an unambiguous overt
admission by both parties that a contract
actually exists." N.Y. UCC $ 2-201, Official
Comment f 2. AccordinglY, Partial
perforrnance of contractual obligations
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validates a contract, but only to the extent of
such partial performance. Id. Here, however,
because acceptance of payment for the engine
was entirely consistent with CIS's pre-existing
rights and obligations under the urrmodifred
Agreement, it cannot be said that CIS's
performance "constitute[d] an unambiguous
*?83 overt admission" that the contract had
been modifred.

tSl But even ifthe purchase order did satisfu
$ 2-201(3Xc), that fact is insuffrcient alone to
render it an enforceable mod.ification under $

2-209. Compliance with $ 2-20Lis only one of
the requirements a purported modification
must meet; its pur¡lose is solely "to remove
the bar of the fs]tatute of lflrauds." Bazak
Int'l Corp. v. Mast Indus., Inc., 73 N.Y.2d 113,

538 N.Y.S.2d 503, 535 N.E.2d 633, 637 (1989);

N.Y. UCC $ 2-201, Official Comment { 3.

t4lt5l To be enforceable under $ 2'209, the
purported modification must still be based on
an agreement to modify, as required under $

2-209, as well as be "valid in other respect6,"
as required under $ 2-201. Under New York
Iaw, parties may modi& a contract "by
another agreement, by course of performance,
or by conduct amounting to a waiver or
estoppel." CT Chems. (U.S.A.) Inc. v. Vinrnar
Impex, Inc., 81 N.Y.2d 174,597 N.Y.S.2d 284,
613 N.E.2d I59,162 (N.Y.1993); see Martinv.
Peyton, 246 N.Y. 213, 158 N.E. 77, 78 (1927).

Indeed, "lflundamental to the establishment of
a contract modjfrcation is proof of each
element requisite to the formulation of a
contract, including mutual assent to its
terms." Beacon Terminal CorP. v.

Chemprene, Inc., 75 A.D.zd 350, 429 N.Y.S.2d
7L5,7Lg (1980); see also Becker v. Faber, 280

N.Y. 146, 19 N.E.zd 997, 998 (1939) (holding
that contractual obligations cannot be
modified without the consent of the party that
has assumed the obligation).

Dallas does not contend that the purchase
order constituted a mutual agreement to

modifr. Instead, it argues that CIS's course of
perforrnance demonstrated mutual assent to
the modification. Dallas relies primarily on
Hunt OiI Co. v. FERC, 853 F.2d 1226,1240'
41 (5ih Ciï.1988), where the court applied
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UCC $ 2-209 together with $ 2-201(3Xc) and
held that a contract modifrcation was

enforceable under Mississippi and Texas law.
There, however, the parties' subsequent

course of performance of the contract
confirmed a prior oral modiñcation. Here,
Dallas concedes that there rivas no oral
modifrcation. Rather, it contends that CIS's
acceptance of payment amounted to a course of
performance signifying its assent. Ilowever, a
single act of accepting payment is not a course
of performance suffrcient to demonstrate
mutual assent. See UCC $ 2-208(1); 1 James
J. White & Robert S. Summers, Uniform
Commercial Code, $ 1-6(c), at 48 & n. 39 (4th
ed.1995); cf. CT Chems., 597 N.Y.S.2d284,
613 N.E.2d at L62 (requiring "repeated
occasions for per{ormance and opportunity for
objection") (emphasis added).

[6][7] Moreover, for a course of performance
to demorutrate mutual assent to a
modifrcation, it must be "unequivocally
referable" to the modification- Rose v. Spa
Realty Assocs., 42 N.Y.2d 338, 397 N.Y.S.2d
922, 366 N.E.2d 1279, 1283 (L977); Al"I-Year
Go[ Inc. v. Prods. Investors Cotp., 34 A.D.2d
246, 310 N.Y.S.2d 881, 885 (1970). Sirnilarlv,
for conduct to amou¡rt to a waiver or estoppel,
it "must not otherwise be compatible with the
agreement as written;" rather, "the conduct of
the parties fmust] evidence I I an indisputable
mutual departure frorn the written
agreement." Rose, 397 N.Y.S.Zd 922, 366
N.E.2d at 1283. Here, because CIS's
acceptance of payment after having delivered
the engine was wholly consistent with the
Agreement, it fails to demonstrate mutual
assent to the modification See Beacon
Terminal, 429 N.Y.S.2d at 717'18 (fact that
defendant paid bills charging higher rate did
not demonstrate mutual assent to higher rate)-

While we have assumed for surnmary
judgment pu¡Toses that the purchase order
+784 was sent and received at some point, that
aszumption ca¡not be used to bootstrap a
frnding of mutual assent absent some evidence
that CIS received it prior to accepting
payment and issuing the bilt of sale. See

Celotex, 477 TJ.S. at 323'24, 106 S.Ct. 2548
("One of the principal purposes of the
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sunmary judgment rule is to isolate and
dispose of factually unsupported claims or
defenses ...."). Because DaìIas's payment was
sent by wi¡e transfer, the purchase order was
necessarily sent through other charurels.
Dallas's witness testified that, as a general
matter, Dallas "mailed lpurchase orders] out.
[It] often faxles] them out beforehand." Thus,
even if we assumed that the purchase order
and payment were sent simultaneously, there
is no evidence to support a frnding that CIS
received the purchase order prior to its
accepting payment and issuing the bilt of sale
the next day. In any case, Dallas signed an
Engine Delivery Receipt on August 29, L997
representing that it accepted the engine
"WTIERE-IS," rendering the purchase order
an attempt to accept anew, with a new
condition, something it had already accepted
more than a week before; Dallas plainly
doesn't contend that it revoked its acceptance
ofAugust 29,1997.

Finally, we note that while CIS's course of
conduct was at all -tirnes consistent with the
terms of the Agreement, Dallas's own conduct
was inconsistent with the belief that the
Agreement had been modified. As noted by
the district court, Da-IIas did not assert that
the Agreement had been modifred until it filed
its opposition to CIS's motion for sumrnary
judgrnent, some twenty-one months a.fter the
litigation began- In addition, Dallas's
Complaint admitted that the Agreement was
the contract between the parties; numerous
witnesses for Dallas acknowledged that its
contract with CIS was the one announced in
the Agreement, without mentioning the
purported modification; and Dallas's
inventory receipt of September 16, 1997--well
after CIS accepted payment--makes reference
to the purchase order but still recites that the
terms and conditions associated with the
engine are contained in the Agreement of
August 199?. While this conduct falls largelv
beyond the course of contract perforrrance, it
reinforces our conclusion here that t,Ire

asserted modification was ineffective. Cf. CT
Chems., 597 N.Y.S.2d 284,613 N.E.2d at t62
(refusing to enforce alleged modification
where parüies' subsequent course of conduct
was inconsistent with terms of modifrcation).
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Under all of the circumstances, no
reasonable jury could find that the parties
agreed to modify the Agreement so as to
nullify its disclaimer provisions. Accordingly,
for aÌl the foregoing reasons, the district
court's g¡ant of srunmarJr judgment on the
appellant's breach of contract claim is
affrrmed.

C. The Fraudulent Misrepresentation Claim

t8ltgltlOl To succeed on a theory of
fraudulent misrepresentation r¡nder New York
law, a plaintiff must show that the defendant
made a false representation of a material fact
to the plaintiff and that the plaintiff suffered
injury as a result of justifiable reliance upon
that fact. See Sec. Investor Prot. Corp. v.
BDO Seidman, L.L.P., 95 N.Y.2d 702, 723
N.Y.S.2d 750, 746 N.E.zd 1042, LO47 (2001);

Brackett v. Griswold, 112 N.Y. 454, 20 N.E.
376, 379 (1889) ("[Thel elements ... requisite to
sustain an action for [fraud arel ... a false
representation, known lby defendant] to be

such, made by the defendant, ca-Iculated and
intended to influence the plaintiff, and which
came to his knowledge, and in reliance upon
which he, in good faith, ... [suffered] the injury
of which he complains."). Under New York
Iaw, each element of a ffaud clai¡n must be
provenby *785 clea¡ and convincing evidence.
See Hutt v. Lu¡nbermens Mut. Cas. Co., 95
A.D.2d 255,466 N.Y.S.2d 28, 30 (1983).

Dallas alleges that "twlhen CIS Airl
delivered to lplaintiffl the le]ngine lr]ecords,
Cß Air knew that the le]ngine [r]ecords
falsely certified the leìngine as airworthy."
Plaintiffs Complaint I 25. Dallas offers
evidence, hotly disputed by CIS, that CIS
knew the engine was involved in a hard
landing, though there is no dispute that CIS
failed to disclose that fact. For the pur¡loses of
this appeal and CIS's rnotion for summary
judgment, we accept as true Dallas's elaborate
conspiracy theory--that CIS and AAV were in
cahoots to defraud Dallas--and we thus assurle
that CIS made a material rnisrepresentation-
Dallas's fraud clairn founders, neverLheless,
because Daltas cannot demonstrate justifi.able
reliance on the misrepresentation given the
Agreement's explicit disclaimers and Dallas's
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ability to discover the truth about the
misrepresentation.

[11] For the reasons discussed in connection
with Dallas's breach of contract claim, we
corrclude that the relevant agreement on the
fraud claim is the Agreement signed by both
parties in August 1997, unmodified by
Dallas's purchase order. That Agreement
precludes DaIIas from clairning reliance on
any asserted misrepresentation because ã
party cannot justifrably rely on a
representation that has been disclairned by
agreement. See Danann Realty Corp. v.
Harris, 5 N.Y.2d 3L7, 184 N.Y.S.2d 599, L57

N.E.2d 597, 599 (1959). To be sure, it is weII
established that a general, boilerplate
disclaimer of a party's representations cannot
defeat a claim for fraud. See id. at 598-99
(citing Bridger v. Goldsmith, 143 N.Y. 424,38
N.E. 458 (1894). However, a party ca¡rnot
justifiably rely on a representation that is
specifrcally disclaimed in an agreement, as

occr¡rrred here. Id. In this case, the Agreement,
in Paragraph B, expÌicitly ösclains arry
representations about the airworthiness of the
engine. In addition to Paragraph B, 'the
Agreement's integration clause, Paragraph
13D, specifies that the written Agreement
"supersede[s] and replacetsl in their entirety"
"[a]ny other previous oral or written
communications, representations, agreements
or understanding between the parties."
Moreover, the Engine Delivery Receipt
contains a conspicuous " 'AS IS' 'WIIERE IS' "
acknowledgment of receipt of the engine in its
then-current condition, a receipt the
Agreement required Dallas to execute at'
Paragraph 7. Section 2-316(3Xa) of the UCC
provides that the term "as is," when used in a
contract for the sale of goods, negates all
irnplied warranties concerning the condition of
the goods. See a-lso UCC $ 2-316(3), Offrcial
Comment f 7. As we recognized in Grumman
Atlied Indus., [nc. v. Rohr Indus., Inc., '148
F.zd 729, 735 (2d Cirf.1984), Da¡ann "stands
for the principle that where the parties to an
agreement have expressly allocated risks, the
judiciary shall not intrude into their
contractual relationship. "

[12] Dallas ¿ugues that its case comes within
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a recognized exception to Danann for
misrepresented facts that are "peculiarly
within" the knowtedge of the declarant. See

Warner Theatre Assocs. Ltd. P'ship v. Metro.
Life Ins. Co., 149 F.3d 134, 136 (2d Cir.1998);
Danann, 184 N.Y.S.2d 599, 157 N.E.zd at 600.
"That exception holds that if the allegedly
misrepresented facts are peculiarly within the
misrepresenting party's knowledge, even a

specific disclaimer will not undermine another
party's allegation of reasonable reliance on
the misrepresentations. " Warner Ttreatre, 149

F.3d at 136.

This exception raises the question of what it
mearìs for a fact to be "peculiarly within"
someone's knowledge, a question *786 that
New York case law does not clearly answer.
The district court agreed with Dallas that to
defeat the "peculiarly within" exception, the
plaintiff must have a means to ascertain the
truth underlying a rnisrepresentation that has

been made by the defendant.

Dallas claims that it could not have directly
obtained P & W's Engine Event History
("EEH") because they were exclusively
accessible only to owners at the relevant time
period at issue. Therefore, Dallas argues, it
should be irrelevant that the P & W report
exposed the fact that the engine was incident-
related. We are inclined to agtee with Dallas
(and disagree with the district court) that the
EEH's direct availability to Da-llas presented
an open factual question that could not be
resolved on srunmary judgment.
Nevertheless, the existence of this factual
dispute does not defeat CIS's entitlement to
srmìmary judgment because Dallas had
independent mearìs of learning about the
engine's history. As Dallas conceded at ora-I

argument, both Charlotte and JAS knew
about the hard landing and would have
disclosed it to anybody if asked. Of course,
Dallas knew of their prior ownership of the
engine. Finally, even if Dallas is correct that
only owners could procure the P & W reports,
Dallas could have asked CIS to procure orre for
it. Accordingly, we agree with the district
court that the hard landing was not
"peculiarly within" CIS's knowledge because
Dallas had "available the means of
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ascertaining the truth," which "was readily
accessible to any interested party who ca¡ed to
make inquiry." Banque Arabe et
[nternationale D'Investissement v. Maryland
Nat'I Bank, 57 F.8d t46, L56-57 (2d Cir.1995)
(internal quotation marks omitted).

[13] Dallas counters that it was not put on
inquiry notice about the misrepresentation
and, therefore, that it was not "reckless" in
failing to investigate further the airworthiness
of the engine. Under the law of New York,
however, whether Dallas was reckless or on
inquiry notice is not relevant in this buyer-
seller context involving a signed agreement
containing a ösclairner of the very
representation alleged to have been
fraudulently made. The "recklessness"
standard invoked by Dallas is drawn from the
Section 10b-5 securities fraud context; it is
inapposite in the context of an ord.inary fraud
action between two ex¡lerienced and
sophisticated parties. See, e.g., Royal Arn.
Managers, Inc. v. IRC Holding Cor?., 885 F.zd
1011, 1015-16 (2d Ctu.1989) (using the
"recklessness" standa¡d in the context of a
securities fraud action). Moreover, even the
cases involving the recklessness standard in
the securities fraud context do not involve a
signed disclaimer for the very representation
alteged to have been fraudulent. Indeed, the
disclai¡ner in the Agreement alone would
satisfu an inquiry notice requirement if there
were one. DaIIas's failure to discover a fact
that it reasonably could have brought to light
with minimal effort, when combined with the
fact that Dallas signed an agreement
disclaiming that any representations as to
airworthiness had been made, defeats its
claim for fraudulent misrepresentation. We
thus affrrm the district court's grant of
srunmary judgment to CIS on the fraud claim.

D. The Unconscionability Claim

t141t151 Da-llas also frled a clairn asserbing
that the Agreement with CIS is unenforceable
because the disclaimer provisioru were (or are)
u¡rconscionable. We agree with the district
court that this claim lacks merit. While
decisions about unconscionability a¡e for the
court to decide as a matter of law, the parties
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must be afforded a reasonable oppor[unity to
present evidence ¿rs to a contract terrn's
"commercial. setting, puq)ose and effect to aid
the court in making the determination." UCC
$ 2- *?8? 302(2). We conclude that Dallas,
having been given such an opportunity, has
presented no basis for declaring arqr aspect of
the Agreement unconscionable.

The district court ruled that the disclaimers
could not be found unconscionable because of
the "sophisticated" nature of the parties and
their "equal bargaining power." Appellant
suggests that this ru-ling was an error of law
because the district cor¡rt failed to make
specific frndings about "procedural" and
"substantive" unconscionability. Since our
review is de novo, we may frll any gaps left by
the district court's analysis.

In Giltman v. Chase Manhattan Bank, N'4.,
73 N.Y.2d l, 537 N.Y.S.2d 787, 534 N.E.2d
824, 828 (1988), the New York Court of
Appeals held that in order to determine
whether there has been proceduraJ.

unconscionability in the contract formation
process, a court must assess such factors as:
(1) the size and com¡nercial setti¡g of the
transaction; (2) whether there was a "lack of
meaningfirl choice" by the party claiming
unconscionability; (3) the "experience and
education of the Party claiming
u¡rconscionability;" and (4) whether there was
"disparity in bargaining power." Id. The court
added that "deception," "high'pressured
tactics," and the "use of frne print" were also
appropriate factors to consider in the analysis.
Id.

As the district court observed, the Dallas-
CIS tra¡saction was between two sophisticated
parties, both of whom had meaningûrl choice
and relevant e><perience and education.
Furthermore, there was little disparity in
their relative bargaining power; if anything,
Dallas had an advantage in its tech¡rical
ability to investigate an engirre and its history
because it had a technical department and
knew that CIS did not. Dallas properly argues
that any aÌleged "misrepresentation and fraud
on the part of the seller" should be considered
in determining whether the disclaimer was
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uncorucionable. However, the Agreement's
conspicuous and speciñc provisions
disclairning arry representation as to
airworthiness, the very thing about which
appellant alleges a misrepresentation, render
it especially difficult to frnd procedural
unconscionability under New York law.
Indeed, the case Dallas relies upon, Price
Bros. Co. v. Olin Constr. Co., 528 F.Supp. 716,
720 (W.D.N.Y.1981), states that " 'if the
written contract included a specifrc disclaimer
of the very representation later alleged to be
the foundation for rescission ... proof [of the
misrepresentation is tol be barred.' " Id.
(quoting Centronics Fin. Cotp. v. El
Conquistador, 573 F.2d 779, 782 (2d
Cir..1978).

[16] Nor is there merit in Dallas's claim that
the contract provision disclairning CIS's
representations is substantively
unconscionable. Dallas claims that
contractual terms may be rejected for
substantive unconscionability alone when "the
terms of a bargain are unconscionable in thei¡
actual, real-world application or effects." But
Giltman emphasizes that it is only in the truly
"exceptional case[ ]" that. substantive
unconscionability a-Ione can vitiate a
contractual duty. 537 N.Y.S.2d 787, 534
N.E.2d at 829. This is not such a case.

Assuming, however, that we should look to
real-world. effects, we note that Dallas cannot
rebut CIS's assertion that the engine was
neither "worthless" nor a "good[ ] of
essentially no value," as Dallas asserts.
Because Dallas itself leased the engine to Sky
Ttek Airlines for several months, Dallas was
able to recoup a part of the purchase price.
Moreover, the engine-related costs to CIS were
substantial: $425,000 for its own purchase of
the engine, approximately $350,000 for the
overhaul, and $200,000 in other costs. CIS's
net prof,rt of 18 percent on its investment
plainly does not rise to the level ofsubstantive
unconscionability. *788 If Dallas ended up
with a contract it does not like, that is the
"real-world" consequence of its own failure to
complete an adequate inquiry into an engine
that it agreed to accept in an " 'AS-IS'
' WHERE -IS"' conditiorl
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In any event, the UCC's unconscionability
provision, UCC $ 2-302, explicitly states that
unconscionability is to be assessed "at the
time" of the contract. UCC $ 2-302(1). Dallas
offers Industralease Automated & Scientific
Equip. Corp. v. R.M.E. Enters., Inc., 58
A.D.2d 482, 396 N.Y.S.2d 427, 432 (1977), for
the proposition that, notwithstanding the
express provisions of $ 2-302, we may assess

unconscionability by considering later
developments. T?eatises dutiñrlly cite
Industralease as the lone exception to the
general rule set forbh in $ 2-302, see, e.g., E.
Allan Farnsworth, Contracts, $ 4.28 n 52 (2d

ed.1990), and a search for other cases applying
this exception in New York has yielded only a
single decision issued by a small claims court.
See La Vere v. R.M. Burritt Motors, Inc., 112

Misc.2d 225, 4+6 N.Y.S.2d 851 (1982). But
even if we were to accept Dallas's invitation to
examine later developments in assessing
substantive unconscionability, this approach
would be unavailing because, as Industralease
makes clear, the plaintiff stiil must
demonstrate a level of procedural
unconscionability, something we have found it
cannot show.

Accordingly, w€ affrrm
srunmary judgment
unconscionability claim.

the grant of
on Dallas's

E. The Negligent Misrepresentation Clairn

t17lt18lt19l Finally, we turn to Dallas's
claim of negligent misrepresentation It is
settled New York law that the elements of
negligent misrepresentation are: (1)

carelessness in irnparting words; (2) upon
which others were expected to rely; (3) and
upon which they did act or failed to act; (4) to
their damage. White v. Guarente, 43 N.Y.2d
356, 401 N.Y.S.2d 474, 372 N.E.2d 315, 319
(19?7). Most relevant, the action requires that
(5) the declarant must e>çress the words
directly, with knowledge or notice that they
will be acted upon, to one to whom the
declarant is bound by some relation or duty of
care. Id. In New York, "not all
representations made by a seller of goods ...

will give rise to a duty to speak with care."
Kimmell v. Schaefer, 89 N.Y.2d 257, 652
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N.y.s.2d 7L5, 675 N.E.2d 450, 454 (1996).

Instead, the law of negligent
misrepresentation requires a closer degree of
trust between the parties than that of the
ordinar¡r buyer and seller in order to frnd
reliance on such statements justified. Id.

Dallas urges that Kimmell enunciated a
new standard, exacting liability whenever the
relationship between the parties is "such that
in moral.s and good conscience the one has the
right to rely upon the other for information."
Id. This is a misreaöng of the case. The court
did not depart from the traditional
understanding that "liability for negligent
misrepresentation has been irnposed only on
those persons who possess unique or
specialized expertise, or who are in a special
position of confrdence and trust with the
injured party." Id. Indeed, the assertedly
"new" standard stated in Kim¡neII was a
quotation from a New York Court of Appeals
decision that preceded it by seven decades.
See Int'l Prods. Co. v. Erie R.R. Co., 244 N.Y.
331, 155 N.E. 662, 664 (1927), quoted in
Kimmell, 652 N.Y.S.2d 715, 675 N.E.2d at
454. T?rus, Kimmell can hardly be understood
to be novel or to have shifted New York law.
In sum, Kim¡neII, which has since been
limited by the New York Court of Appeals,
see, e.g., Murphy v. Kuhn, 90 N.Y.2d 266, 660
N.Y.S.2d 37r, 682 N.E.2d 972, 974-76
(N.Y.1997), does nothing to underrnine the
basic requirement +789 of a "special
relationship" for a negligent
misrepresentation tort action.

It is a-lso worth noting that Ki-rrrmell 's
frnding that the defendant in that case wa6
liable because there was a special relationship
between the parties rested largely on the fact
that the defendant testified that "he e:ipected
plaintiffs to rely on [his] projections," that he
informed plaintiffs "that he could províde 'hot
comfort' shouÌd plaintiff[sJ entertain ¿ìny

reservations about investing," and that he
"represented" his projections as "reasonable."
675 N.E.2d at 454-55. No si¡nilar fact pattern
is alleged in the case before us here. To the
contrar¡r, CIS disclaimed any representations
and made reasonable efforts to alert Dallas of
its intention to make no representation as to
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airworthiness. Moreover, as we have stated,
Dallas cannot claim it relied on CIS's special
expertise because it is clear that Dallas itself
had the relevant erçertise at issue.

Accordingly, we also affrrm the g¡ant of
summarï/ judgment to CIS on Dallas's
negligent misrepresentation action.

Itr. CONCLUSION

For the foregoing reasons, the district court's
grant of summary judgment in favor of
appellee CIS is affrrmed.

352 F.Sd 775,52 UCC Rep.Sew.2d295

END OF DOCUMENT
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HEADNOTES
Fraud--oral fraudulent representations--
contract of sale of lease of building provided
that purchaser had examined premises, that
seller had not made representatiorrs as to
matters affecting premises, that purchaser
agreed to take premises "as is", that all
agreements were merged in contract and that
neither party relied upon arty representations
not embodied in contract-complaint in action
in which plaintiff alleged it was induced to
enter into contract by false oral
representations of defendants as to operating
expenses and profits dismissed--specific
disclaimer destroys allegations that
agreement was executed in reliance upon
contrar¡r, oral representations. (1) In the first
cause of action, plaintiff alleged that it was
induced to enter into a contract of sale of a
leaqe of a building held by defendants because
of oral representations, falsely made by
defendants, as to the operating expens€s ofthe
building and as to the profits to be derived
from the investment. The contract contained
the following provisions: "Ttre Purchaser has
examined the premises agreed to be sold and
is familiar with the physical cond.ition thereof.
The Seller has not made and does not make
any representations as to the physical
condition, rents, leases, exqlenses, operation or
any other matter or thing affecting or related
to the aforesaid premises, except as herein
specifically set forth, and the Purchaser
hereby expressly acknowledges that no such
representations have been made, and the
Purchaser ñrrther acknowledges that it has
inspected the premises and agrees to take the
premises 'as is' * i< * It is understood and
agreed that all understandings and
agreements *318 heretofore had between the
parties hereto are merged in this contract,
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which alone frrlly and completely expresses
their agteement, and that the same is entered
into after fi¡ll investigation, neither party
relying upon any statement or representation,
not embodied in this contract, made by the
other. The Purchaser has inspected the
buildings standing on said premises and is
thoroughly acquainted with their condition."
An order of the court at Special Term
dismissing the complaint is reinstated. (2)

Plainti-ff has, in the plainest language, stated
that it is not relying on ¿rny representations as

to the very matter as to which it now claims it
was defrauded. Such a specific disclaimer
destroys the allegations in the complaint that
the agreement was executed in reliance upon
contrar¡/, oral representations.

Da¡rann Realty Corp. v. Harris, 6 A D 2d
674, reversed.

SUMMARY

Appeal, by permission of the Appellate
Division of the Supreme Court in the Fi¡st
Judicial Department, frorn an order of said
court, entered May 13, 1958, which (1)

reversed, on the law, an order of the Supreme
Court at Special Term (Owen McGivern, J.),
entered in New York County, granting a
motion by defendants for an order dismissing
the first cause ofactionpursuant to rule 106 of
the Rules of civil Practice, and (2) denied the
motion. The following question was certifred:
"Does the first cause of action in the complaint
state facts suffrcient to constitute a cause of
action?"

POINTS OF COUNSEL

George E. Netter, Morris A. Marks and
Milton Waxenfeld for appellants. I. The
Appellate Division erued in refusing to follow
its own holding and that of this court in Cohen
v. Cohen(3 N Y 2d 813), which is directlv
applicable to this case. Sabo v. Delman(3
NY2d 155), relied on by the Appellate
Division, is not applicable. (Goldsmith v.
National Container Corp.,287 N. Y. 438;

Merry Realty Co. v. Shamokin & Hollis Real
Estate Co.,230 N. Y. 316.) tr. There is no
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authority which supports the hold.ing of the
Appellate Division herein. (Bridger v.
C'oldsmith,l43 N. Y. 424;Ernst Iron Works v.
Duralith Corp.,270 N. Y. 165; Angerosa v'
White Co.,248 App. Div. 425,275 N. Y. 524;

Kamerman v. Curtis, 285 N. Y.221; Jackson
v. State of New York,210 App. Div. 115.) m'
Sound public policy requires a reversal of the
holding of the Appellate Division herein.
(Fogelson v. Rackfay Constr. Co.,300 N. Y.
334; Becker v. Colonial Life Ins. Co.,153 App.
Div. 382.)

David Haar for respondent. I. Counsel has
misconstrued the langrrage of this court in the
case of Sabo v. Delman(3 NY2d 155)-
(Goldsmith v. National Container Corp.,287
N. Y. +319 438; VaiI v. Reynolds,ll8 N. Y.
297 ) f. Appellant's contention, that this
action at law for damages, because of fraud in
the inducement, constitutes an affirmance of
the whole contract and is virtually an estoppel
on the claim of fraud, is contrary to law.
(Sager v. Friedman,270 N. Y. 472; 422 W.
15th St. v. Estate of Johnson,258 App. Div.
227; F,ened;Lct Co. v. McKeage,20l App. Div.
161; Bennett v. Burch-Buell Motor Corp.,221-
App. Div. 517.) m. The argument that "sound
public policy requires a reversal" of the order
of the Appellate Division in this case is
contrar¡r to a mling by this court in a sirnilar
situation (Sabo v. Delman,S NY2d L55;
Fogelson v. Rackfay Constr. Co.,300 N. Y.
334; Cohen v. Cohen,l A D 2d 586, 3 NY2d
813; Crowell- Collier Pub. Co. v. Josefowitz,S
NY2d 998.)

OPINION OF TTIE COURT

Burke, J

The plaintiff in its complaint alleges, insofar
as its first cause of action is concerned, that it
was induced to enter into a contract of sale of
a lease of a building held by defendants
because of oral representations, falsely made
by the defendants, as to the operating
expenses of the building and as to the proflrts

to be derived from the investment. Piainti-ff,
afiìrming the contract, seeks damages for
fraud.

Page 269

At Special Term, the Supreme Court
sustained a motion to dismiss the complaint.
On appeal, the Appellate Division
unanimously reversed tÀe order granting the
dismissal of the complaint. Thereafter the
Appeltate Division granted leave to appeal,
certifring the following question: "Does the
frrst cause of action in the complaint state
facts sufücient to constitute a cause of action?"

The basic problem presented is whether the
plaintiff can possibly establish from the facts
alleged in the complaint (together with the
contract which was annexed to the complaint)
reliance upon the misrepresentations (Cohen

v. Cohen, 1 A D 2d 586, affd. 3 NY2d 813).

We must, òf course, accept as true plaintiffs
statements that during the course of
negotiations defendants misrepresented the
operating expenses and profrts. Such
misrepresentations are undoubtedly material.
However, the provisions of the written
contract which directly contradict the
allegations of oral representations are of equal
importance in our task of reaching a decisive
answer to the question posed in these cases.
*320

The contract, annexed to and made a pa¡t of
the complaint, contains the following
Ianguage periaining to the particular facts of
representations: "The Pt¡rchaser has examined
the premises agreed to be sold and is familiar
with the physical condition thereof. The Seller
has not made and does not make any
representations as to the physical condition"
rents, leases, expenses, operation or any other
matter or thing affecting or related to the
aforesaid premises, except as herein
specifically set forth, and the Purchaser
hereby expressly acknowledges that no such
representations have been made, and the
Purchaser further acknowledges that it has
inspected the premises and agrees to take the
premises 'aÊ is' d' * + It is r¡lderstood and

agreed that all understandings and
agreements heretofore had between the
parties hereto are merged in this contract,
which alone ñrlly and completely expresses
their agreement, and that the same is entered
into after frrll investigatior\ neither party
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relying upon arry statement or representation,
not embodied in this contract, made by the
other. The Purchaser has inspected the
buildings standing on said premises and is
thoroughly acquainted with their condition."
(Emphasis supplied.)

Were we dealing solely with a general and
vagrre merger clause, our task would be

simple. A reiteration of the fundamental
principle that a general merger clause is
ineffective to exclude parol evidence to show

ffaud in inducing the contract would then be

dispositive of the issue (Sabo v. Delman,S
NY2d 155). To put it another way, where the
complaint states a cause of action for fraud,
the parol evidence rule is not a bar to showing
the fraud -- either in the inducement or in the
execution -- despite an omnibus statement that
the written instrument embodies the whole
agreement, or that no representations have
been made. (Bridger v. Goldsmith,l43 N. Y-

424; Ãngercsa v. White Co.,248 App. Div.
425, atrd.2?5 N. Y. 524; Jackson v. State of
New York,210 App. Div. 115, affd. 241 N. Y.
563; 3 Williston, Contracts [Rev. ed.], $ 8114.)

Here, however, plaintiff has in the plainest
language announced and stipulated that it is
not relying on ¿u1y representations as to the
very matter as to which it now claims it was

defrauded. Such a specific disclaimer destroys
the allegations in plainti-ffs complaint that
the agreement was executed in reliance *321

upon these contrary oral representations
(Cohen v. Cohen, supra). The Sabo case (supra)

dealt with the usual merger cLause. The
present case, as the Cohen case, additionally,
includes a disclaimer as to specific
representations.

This specific disclairner is one of the
material distinctions between this case and
Bridger v. Goldsmith (supra) and CroweII-
Collier Pub. Co. v. Josefowitz(5 NY2d 998). In
the Bridger case, the court considered the
effect of a general disclairner as to
representations in a contract of sale,

concluding that the insertion of zuch a clause
at the insistence of the seller cannot be used
as a shield to protect hirn from his fraud.
Another material distinction is that nowhere
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in the contract in the Bridger case is there a
denial of reliance on representations, as there
is here. Similarly, in Crowell-Collier Pub. Co.

v. Josefowitz (supra), decided herewith, only a
general merger clause was incorporated into
the contract of sale. Moreover, the complaint
there additionally alleged that further
misrepresentations were made after the
agreement had been signed, but while the
contract was held in escrow and before it had
been frnally approved.

Consequently, this clause, which declares
that the parties to the agreement do not rely
on specific representations not embodied in
the contract, excludes this case from the scope

of the Jackson, Angerosa, Bridger and
Crowell-Collier cases (supra). (See Foundation
Co. v. State of New York,233 N. Y. 177.)

The complaint here contains no allegations
that the contract was not read by the
purchaser. We can fairly conclude that
plaintiffs ofücers read and understood the
contract, and that they were av/are of the
provision by which they aver that plaintiff did
not rely on zuch extra-contractual
representations. It is not alleged that this
provision was not understood, or that the
provision itself was procured by fraud. It
would be un¡ealistic to ascribe to plaintiffs
ofticers such incompetence that they did not
understand what they read and signed. (Cf.

Ernst Iron Works v. Duralith Corp.,270 N. Y'
165, 1?1.) Although this court in the Ernst
case discounted the merger clause as

ineffective to preclude proof of fraud, it gave

effect to the specific disclaimer of
representation clause, holding that such a
clause limited the authority of the agent, and
hence, *322 plaintiff had notice of his Iack of
authority. But tlre larger implication of the
Ernst case is that, where a person has read
and understood the disclaimer of
representation clause, he is bound by it. The
court rejected, ¿ts a matter of law, the
a-Ilegation of plaintiffs "that they relied upon
an oral statement made to thern in di¡ect
contradiction of this provision of the contract."
The presence of such a disclai¡ner clause "is
inconsistent with the contention that plaintiff
relied upon the misrepresentation and was led
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thereby to make the contract." (Kreshover v
Berger,135 App. Div. 27,28.)

It is not necessaq/ to distinguish seriatim
the cases in otherjurisdictions as they are not,
in the main, in point or, in a few instances,
clash with the rule followed in the State of
New York. The marshaling of phrases plucked
from various opilions and references to
generalizations, with which no one disagrees,
carurot subvert the fundamental precept that
the asserted reliance must be for¡nd to be
justifrable under all the circumstances before
a complaint can be found to state a cause of
action in fraud. We must keep in mind that
"opinions must be read in the setting of the
particular cases and as the product of
preoccupation with their special facts"
(Freeman v. Hewit,329 U. S. 249,252). When
the citations are read in the light of this
caveat, rtre find that they are generally
concerned with factual situations wherein the
facts represented were matters peculiarly
within the defendant's knowledge, as in the
cases of Sabo v. Delman (supra) and Jackson v'
State of New York (suPra).

The general rrrle was enunciated by this
court over a half a century ago in Schumaker
v. Mather(133 N. Y. 590, 596) that "if the facts
represented are not rnatters peculiarly within
the party's knowledge, and the other party has
the means available to hirn of knowing, by the
exercise of ordi¡rary intelligence, the truth or
the real quality of the subject of the
representation, he must make use of those
means, or he will not be heard to complain
that he wa6 induced to enter into the
transaction by misrepresentations. (Baily v.
Merrell, Bulstrode's Rep. Paú' il, p. 94:
Slaughter v. Gerson,13 Wall. 383; Ch4ysler v.

Canaday,g0 N. Y. 272.)"

Very recently this rule was approved as

settled law by this court in the case of
Sylvester v. Bernstein(283 App. Div. 333, affd.
307 N. Y. 778). +323

In this case, of course, the plairrtiff made a

representation in the contract that it was not
retying on specific representations not
embodied in the contract, while, it now
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asserts, it was in fact relying on such oral
representations. Plaintiff admits then that i't
is guilty of deliberately misrepresenting to the
seller its true intention. To condone this fraud
would place the purchaser in a favored
position. (Cf. Riggs v. Palmer,ll5 N. Y. 506,
511, 512.) This is particularly so, where, aÊ

here, the purchaser confrrms the contract, but
seeks damages. If the plaintiff has made a bad
bargain he cannot avoid it in this manner.

If the language here used is not suffrcient to
estop a party from clairning that he entered
the contract because of fraudulent
representations, then no language can
accomplish that purpose. To hold otherwise
would be to say that it is impossible for two
businessrnen dealing at arm's length to ag]ee
that the buyer is not buying in reliance on arly
representations of the seller as to a particular
fact.

Accordingly, the order of tJre Appellate
Division shou-ld be reversed and that of
Special Term reinstated, without costs. The
question certilied should be answered in the
negative.

Fuld, J

(Dissenting). If a party has actually induced
another to enter into a contract by means of,

fraud -- and so the complaint before us alleges

- I conceive that language may not be devised
to shield hi¡n from tlre consequences of such
fraud. The law does not temporize with
trickery or duplicity, and this court, aft,er
having weighed the advantages ofcertainty in
contractual relations against the harm and
injustice which result from fraud, long ago

unequivocally declared that "a party who has
perpetrated a fraud upon his neighbor may
[notl * * * contract with him in the very
instrument by means of which it was
perpetrated, for immunity against its
consequences, elose his mouth from
complaining of it and bind hirn never to seek
redress. Public policy and morality are both
ignored if such ¿rn agreement can be given
effect in a court of justice. The maxim that
fraud vitiates every transaction would no
Ionger be the rule but the exception." (Bridger
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v. Goldsmith,l43 N. Y. 424, 428.) It was a

concern for si¡nilar considerations of policy

which persuaded Massachusetts to repudiate
the contrary n¡-le which it had initially
espoused. "The *324 same public policy that in
general sanctions the avoidance of a promise

ãbtaine¿ by deceit", wrote that state's

Supreme Judicial Court in Bates v'

Southgate(308 Mass. 1?0, 182), "strikes down

all attempts to circumvent that policy by

means of contractual devices. In the realm of
fact it is entìrely possible for a party

knowingly to agree that no representations
have been made to hirn, while at the same

time betieving and relYing upon

representations which in fact have been made

r¡r¿ itt fact are false but for which he would
not have made the agreement. To deny this
possibility is to ignore the frequent instances

in everyday experience where parties accept *
* * and. act upon agreements containing * * *
exculpatory clauses in one form or another,

but where they do so, nevertheless, in reliance
upon the honesty of supposed friends, the
piausible and disarming statements of
salesmen, or the customar5r course of business'

To refuse relief would result in opening the
door to a multitude of frauds and in thwarting
the general PolicY of the law."

It is irnpossible, on either principle or
reasoning, to distinguish the present case from
the many others which this court has decided'
(See, e.g., Bridger v. Goldsmith,l43 N. Y' 424,

428, supra.; Jackson v. State of New York,210
App. Div. 115, affd. 241 N. Y. 563; Ernst Iron
W*Lt v. Duralith Cotp., 2?0 N. Y. 165, 169;

Angerosa v. White Co.,248 App. Div. +25,431,
afid. 275 N. Y.524; Sabo v. Delman,S NY2d'

155, 162; Crowell-Collier Pub. Co' v'

Josefowitz,S NY2d 998, also decided today') As

far back as 1894, we decided, in the Bridger
case (143 N. Y. 424, supra), that the plaintiff
was not prevented from bringing an action for
fraud, based on oral misrepresentations, even

though the written contract provided that it
was "u¡rderstood and agreed" that the

defendant seller had not made,

"for the pulpose of inducing the sale * * * or
the making of this agreement * * * any

statements or representations :ß * * other

Page 2'12

than" the single one therein set forth (pp- 426-

427). Arrd, just today, we are holding, in the
Crowell-Collier Publishing case, that the
plaintiffs were not barred from suing the
defendants for fraud in inducing them to make
the contract, despite its recital that *325

"This Agreement constitutes the entire
understanding between the parties, [and] was

not induced by any representations * * * not
herein contained".

In additior¡ in Jackson v. State of New
York(210 App. Div. 115, affd. 241 N. Y. 563,

supra), the contract Provided that

the contractor (plaintiffs predecessor in
interest) agreed that he had satisfied himself
by his own investigation regarding aII the
conditions of the work to be done and that his
conclusion to enter into the contract was based

solely upon such investigation and not upon

any information or data imparted by the
State.

It was held that even this explicit disavowal
of reliance did not bar the plaintiff from
recovery. In answering the argument that the
provision prevented proof either of
misrepresentation by the defendant or
reliance on the part of the p1aintiff, the
Appellate Division, in an opinion approved by

this court, wrote: "A party to a contract
cannot, by misrepresentation of a material
fact, induce the other party to the contract to
enter into it to his damage and then protect
hi¡nseH from the legal effect of such

misrepresentation by inserting in the contract
a clause to the effect that he is not to be held
Iiable for the misrepresentation which induced

the other party to enter into the contract. The

effect of misrepresentation and fraud ca¡not
be thus easily avoided" (pp. 119-120).

Although the clause in the contract before us

may be differently worded from those in the

agreements involved in the other case6

decided by this court, it urdoubtedly reflects
the same thought and meaning, and the
reasoning and the principles which the cou¡t
deemed controlling in those cases are likewise
controlling in this one. Their application, it
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seerns plain to me, compels the conclusion that
the complaint herein should be sustailed and
the plaintiffaccorded a trial ofits allegations.

It is said, however, that the provision in this
contract differs from those heretofore
considered in that it embodies a specifrc and
deliberate exclusion of a particular subject.
The quick arìswer is that the clause now
before us is not ofsuch a sort. Onthe contrar¡r,
i¡stead of being limited, it is all-embracing,
encompassing every representation that a
seller could possibly make about the property
being sold and, instead ofrepresenting *326 a

special term of a bargain, is essentially "boiler
plate." (See Contract of Sale, Standard N. Y.
B. T. U. Form 8041; Bicks, Contracts for the
Sale of Realty [1956 ed.], pp. 79-80, 94-95.)
Ttre more elaborate verbiage in the present
contract cannot disgrrise the fact that the
Ianguage which is said to imrnunize t}re
defendants from their own fraud is no more
specifrc than the general merger clause in
Sabo v. Delman(3 NYzd 155, supra) and far
less specifrc than the provision dealt with the
Jackson case (210 App. Div. 115, affd. 241 N.
Y. 563, supra) or in Crowell-Collier.

In any event, though, I carurot believe that
the outcome of a case such as this, in which
the defendant is charged with fraud, should
turn on the particular language employed in
the contract. As Judge Augustus Hand,
writturg for the Federal Court of Appeals,
observed, "the ingenuity of draftsmen is sure
to keep pace with the demands of wrongdoers,
and if a deliberate fraud may be shielded by a
clause in a contract that the writing contains
every representation made by way of
inducement, or that utterances shown to be

untrue were not an inducement to the
agreement," a fraudulent seller would have a
sirnple method of obtaining immuniff for his
misconduct. (Arnold v. National Aniline &
Chem. Co.,20 F. 2d 364, 369.)

The guidixg rule -- that fraud vitiates every
agreement which it touches --has been well
expressed not qnly by the courts of this state,
but by courts throughout the country ald by
the House of Lords in England. And, in
recognizing that the plaintiff may asserb a

Page 2?å

cause of action in fraud, the courts have not
differentiated between the type or form of
exculpatory provision irserted in the contract.
It matters not, the cases demonstrate, whether
the clause simply recites that no
representations have been made or more frrlly
stipulates that the seller has not made any
representations concerning certain
enumerated subjects and that the purchaser
has made his own investigation and has not
relied upon ¿rny representation by the seller,
not embodied in the writing. (See, e.g., Sabo v.
Delman,S N Y 2d 155, 161-162, supra.; Ernst
Iron Works v. Duralith Corp.,270 N. Y. 165,
169, supra.; Bridger v. Goldsmith,148 N. Y.
424, 428, fllpra.; Angerosa v. White Co.,248
App. Div. 425, 43L, afrd.275 N. Y. 524, supra.;
Jackson v. State of New York,210 App. Div.
115, affd. 241 N. Y. 563, supra.; Pearson *327

& Son v. fhrblin Corp.,[1907] A. C. 351, 353-
354,362; Arrrold v. National Aniline & Chem.
Co.,20 F. 2d 364, 369, supra.; Lutfu v. Roper &
Sons Motor Co.,57 Artz. 495, 506; Omar Oil
Co. v. MacKerøie OiI Co.,33 Del. 259, 289-2901'
Jordan v. Nelson,l78 N. W. 544 [Iowa]; Bryant
v. Tïoutman,287 S. W. 2d 918, 921 [Ky.];
Bates v. Southgate, 308 Mass. 170, 182,
supra.; Ganley Bros. v. Butler Bros. Bldg.
Co.,170 Minn. 373, 376-377; Brown v.
Ohman,42 So. 2d 209,2I2-2L3 [Miss.]; Martin
v. Harris, l2l Neb. 372; Blacknall v.
Rowland,l08 N. C. 554, 557-558;
Perrnsylvania T\rrnpike Comrn. v. Smith,350
Pa. 355, 361-362; Dallas Farm Mach. Co. v.
Reaves,30? S. W. 2d 233, 239 [Texas];
Dieterich v. Rice, 115 Wash. 365; see also, 3
Williston, Contracts [Rev. ed., 1936], $$ 811,
B11A; Corbin, Contracts [19511, VoI. 3, $ 578;
VoI. 6, $ 1516; Restatement of Contracts, $

573.)

In England, in the Pearson case ([19071 A. C.

351, supra),.the contract to perform certain
construction work provided that

the contractor "shoufd satisfu himself' as to
various specified items connected with the job
and that the defendant corporation "did not
hold itself responsible for the accuracy of
lsuch] information" (p. 351).

After perforrning the contract, the plainti-ffs
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brought a deceit action, clairning damages for
false representations as to the very items
concerning which they had agreed they would
satisfy themselves. The House of Lords
reversed the judgment di¡ected for the
defendants and held that the action could be

maintained; the Lord Chancellor, after noting
that "The contract contained clauses * * * to
the effect that the contractors must not rely on
any representation :{< :k * but must ascertain
and judge of the facts for themselves" (p. 353),
went on to say (pp. 353-354):

"Now it seems clear that no one can escape

Iiability for his own fraudulent statements by
inserting in a contract a clause that the other
party shall not rely upon them."

Lord Ashbourne, concurring with tlre Lord
Chancellor, pointed out that the clause relied
upon "might in some cases be part of a fraud,
and might advance and disguise a fraud" (p.

360) and Lord Hereford, also concurring,
declared (p. 362) that, if the "protecting
clause" be inserted fraudulently, *328

"When the fraud succeeds, surely those who
designed the fraudulent protection cannot take
advantage of it. Such a clause would be good

protection against any mistake or
miscalculation, but fraud vitiates every
contract and every clause in it."

In the Dieterich case (115 Wash. 365, supra),
the contract contained. the provision that

"The land is sold to [the plaintiff buyer]
* with the understanding that he has
personally and carefi.rlly inspected said
premises, and is purchasing the same by said
inspection and not from any other sayings or
inducements by [the seller] {< {< * arld there has
been no other inducements other than recited
herein".

Despite this explicit disclaimer of reliance
and inducement, the Washington Supreme
Court decided that the recital did not bar the
plaintiff from showing "the fraudulent nature
of the contract" (p. 373) and, in t}re course of
its opinion, observed (p. 368) that the
contention of the defendants to the contrar¡r
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was "effectually answered by the court of
appeals of New York, in the case of Bridger v.
C'oldsmith, 143 N. Y. 424".

In Marbin v. Harris(I2l Neb. 372, supra),
the agreement recited:

"There have been no representations of the
reasonable value of any of the properties
herein described made by or to either party to
this contract. Each party is relying upon his
own judgment of such values after a personal
inspection of the properties."

The plaintiff, alteging that the defendant
fraudulently misrepresented the value of the
property, sought damages. Again, despite the
elçlicit statement that such a representation
had not been made and the speci-fic disavowal
of reliance thereon, the court upheld the
plaintiffs right to bring the action (p. 376).

In the Ganley case (170 Minn 373, supra),
too, the disclai¡ner was quite specific, reading
in this way:

"The [plaintiffl contractor has examined the
said contracts {< * * and the specifrcatiorn and
plans forming a part thereof, and is familiar
with the location *329 of said work and the
conditions under which the same must be
performed * * * and is not relying upon any
statement made by the company in respect
thereto-"

In deciding that a defendant could not
protect himself against liability for fraud by
such a provision or, indeed, by any language,
the cou¡t wrote in no uncertain terms (p. 377):

"The law should not and does not permit a
covenant of immunity to be drawn that will
protect a person against his own fiaud. Such is
not enforceable because of public policy.
Industrial & General Tlrrst, Ltd. v. Tod, 180
N. Y. 2L5 * * *. Language is not strong
enough to write such a contract. Fraud
destroys alì consent. It is the purpose of the
Iaw to shield only those whose armor
embraces good faith. Theoretically, if there is
no fraud the rule we aruìounce is harmless. If
there is fraud the rule we announce is
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wholesome. Whether the rule is effective
depends upon the facts. Public interest
supports our conclusion."

And, said the court, while the argument that
a party should have the right "to let his work
to a certain person because the other will
therein agree that he relies and acts on-ly upon
his own knowledge and not upon the
representations of Ìris adversary", might on
frrst thought seem plausible, it does not stand
anatysis. "It may be desirable in dealing with
unscrupulous persons to have this clause as a
shield against wrongful charges of fraud. But,
if there is no fraud, that fact will be

established on the trial. The merits of
defendant's claim reach only the ex¡lense and
annoy¿rnce of litigation But every party
should have his day in court. * * * We are
u¡able to formulate a rule of law sustaining
defendant's contention which would not at the
same time grve opportunities for the
commission of fraud for which the wronged
party wouldhave no redress" (p. 376).

And in the Lutfu case (57 Artz. 495, supra),
the contract of sale contained as specific a

disavowal of reliance upon a particular
representation as could be writteru

"It is understood and agreed that there is no

representation or wa:rranty that the 'year
model' of said *330 property, as hereinbefore
stated, correctly states the year in which said
property was manufactured, but is merely
used by the parties hereto for convenience in
describing it. * * * Purchaser agrees that he

has made an independent investigation of the
property and has relied solely upon his own
investigation with reference thereto in
entering into this contract, and has placed no

reliance and acted upon no representations or
warranties upon the part of the Seller."

The plaintiff, suing for damages, alleged
that the defendant had falsely represented the
yeæ model of the automobile which he
purchased, and the high court ofArizona held
that he could prove that such a representation
had been made and that he had relied upon it,
notwithstanding the contract's most explicit
recital to the contrary (p. 506):
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"If binding upon [plaintiffJ appellant, it
would protect appellee ÍÏom the consequences
of any fraudulent misrepresentations it might
have made to appellant to induce hirn to sign
the contract and, as we see it, any provision in
a contract making it possible for a party
thereto to free himself ÍÏom the consequences
of his own fraud in procuring its execution is
invalid and necessarily constitutes no
defense."

The cases cited -- all uphold-ing the
suffrciency of a complaint based on fraud no
matter how the exculpatory language in the
contract is phrased -- show how firmty
established the rule is, and the passages
quoted show how compelling are the reasorls
for the rule. Nor is their force or value
weakened or impaired by the decisions upon
which the court now appears to rely. Except
for Cohen v. Cohen(3 NY2d 813), no one of
them has anything to do with the adequacy of
the complaint as a pleading; two are concerned
with the proof adduced at the trial
(Schumaker v. Mather,l33 N. Y. 590; Ernst
Iron Works v. Duralith Corp., 270 N. Y. 165,

supra), while the third deals with the subject
of res judicata (Sylvester v. Bernstein 2SS

App. Div. 333, affd. 307 N. Y. 778).

In the Ernst Iron Works case, the appeal
v¡as, as I have noted, taken after trial and was
concerned with the proof and not, as is the
present appeal, with the sufficiency of the
complaint. *331 The contract contained both a
btanket merger clause and a recital that the
defendant "makes no representation regarding
previous sa-les" in Buffalo, where the plaintiff
did business. Notwithstanding that provision,
the plaintiffclai¡ned that he had relied upon a
representation by the defendant's salesman
that the product had not been sold in that city,
and testimony to that effect was received at
the trial. The court did reverse the judgment
for the plaintiff, but not on ¿rny theory that
the specifrc disclaimer clause barred suit or
that the evidence was inadmissible because of
it. It was the court's conclusion, based on the
evidence adduced at the trial, first, that the
false representation attributed to the
defendant had not been made (270 N. Y., at
pp. 169-170); second., that, in any event, the
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defendant's salesman did not have authority
to rnake such a representation and the
plaintiff knew this (pp. 170-171); *d, finallv,
that "it [was] clear [from the proof at the trial]
that the ptaintiff did not relv upon the
statement" (pp. L7L-I72). And, most

signifrcantly, the court did not question the
general principle but afürrrred it, stating that
"A rogue cannot protect hirnself from liability
for his fraud by inserting a printed clause in
his contract" (270 N. Y., at P. 169).

As to Cohen v. Cohen, I dissented from the
decision there made and still consider it to

have been wrongly decided. Constrained to
accept it, I do so, but I carurot subscribe to
extending its application beyond its or¡rn

peculiar fact setting. A husband and wife had

separated; there were bitter mutual
recri¡ninations followed by three separate
lawsuits. The parties were ultirnately
reconciled and their lawyers drew a

settlement agreement, which they executed,

reciting that the husband had not made any
representations "as to the continuation of the
marital status". The wife sometirne later
brought another action" alleging that her
husband had. fatsely represented that he

"would effect a reconciliation with [her],
return to live with her * * * permanently, and
permanently resume thei¡ marital
relationship". As is quite evident, the Cohen
case is a most unusual one, not on-Iy because it
involved an agreement desigrred to settle
pending marital litigation, but because of the
extraordinar¡r and promissory nature of the

misrepresentation alleged. Indeed, the only
resemblance claimed for the cases -- that is,

and the present one -- is that in both *332

there is a qlecific disclaimer by the plainti-ffof
the very representations charged against the
defendant. However, as noted above (pp. 325-

326), since the provision in the contract before
us encompasses every representation which a

seller of real estate could possibly have made,
including those alleged, even the asserted
similarity does not in fact exist.

Contrary to the intimation in the court's
opinion (p. 323), the nonreliance clause cannot
possibly operate as an estoppel against the
plaintitr Essentially equitable in nature, the
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principle of estoppel is to be invoked to
prevent fraud and injustice, not to further
them. The statement that the representations
in question were not made was, according to
the complaint, false to the defendant's
knowledge. Surely, the perpetrator of a fraud
cannot close the lips of his victim and deny
him the right to state the facts as they
actually exist. Indeed, the contention that a
persor\ such as the defendant herein, could
r¡rge an estoppel was considered and
emphatica-lly disposed of in Bridger v.

Goldsmith with this statement: "The question
now is whether [the no-representation non-

inducement clausel can be given the effect
clairned for it by the learned counsel for the
defendant, to preclude the plaintiff from
alleging fraud in the sale and pursuing in the
courts the remedies which the law gives in
such cases. It cannot operate by way of
estoppeì. for the obvious reason that the
statements were false to the defendant's
knowledge. He may, indeed, have relied upon
its force and effrcacy'to protect him from the
corisequences of Ìris own fraud, but he

certainly could not have relied upon the truth
of any statement in it. A mere device of the

Strilty party to a contract intended to shield
hirnself from the results of his own fraud,
practiced upon the other party, ca¡rnot well be

elevated to the diCnitv and importance of an
equitable estoppel" (143 N. y. 424, 427-428,

emphasis supplied; see, also, Angerosa v.

White Co.,248 App. Div. 425, 433-434, affd.
275 N. Y. 524, supra).

The ruÌe heretofore applied by this court
presents no obstacle to honest business

dealings, and dishonest transactions ought not
to receive judicial protection The clause in the
contract before us may lend support to the
defense and render the plaintiffs task of
establishing its claim more diffrcuft, but it
should not be held to bar institution of an
action for fraud. Whether +333 the defendants
made the statements attributed to them and,

if they did, whether the plaintiff relied upon
them, whether, in other words, the defendants
were guilty of fraud, are questions of fact not
capable of determination on the pleadings

a-lone. The plaintiff is entitled to its day in
court.

(C) 2005 Thomson/West. No Clairn to Orig' U'S' Govt' Wo

16div002310



5 N.Y.2d 317
(Cite as: 5 N.Y.zd 317, *333)

Chief Judge Conway and Judges Desmond,
D¡re, Froessel and Van Voorhis concur with
Judge Burke; Judge Fuld dissents in 

^
separate opinion-

Order reversed, etc

Copr. (c) 2004, Randy A. Daniels, Secretary of
State, State of New York.

N.Y. 1959.

Danann Realty Cotp., Respondent, v. David
A. Hanis et al., Appellants.

END OF DOCUMENT
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Not Reported in F.Supp.2d
(Cite as: 2002 WL 31819217 (S.D.N.Y.)

Only the Westlaw citation is curnrently
available.

United States District Court,
S.D. New York.

DIAMOND STATE INSURANCE
COMPANY, Plaintiff,

v.
WORLDWIDE WEATHER TRADING LLC

and Harold Mollin, Defendants.

No. 02 Civ.2900 LMM GWG

Dec. 16,2002

Insurance company sued weather derivative
trading company and company's owner,
alleging fraud, conversion, and other offenses
in co¡rnection with defendants' purported
scheme to enter "weather derivative"
contracts on behalf of plaintiff. Defendant
company frled motion to dismiss. The District
Court, McKenna, J., held that, under New
York law: (1) plaintitr stated a claim for
vicarious liability agahst defendant company;
(2) plaintiff adequately alleged fraud, as weII
as a conspiracy to commit fraud; (3) ptaintiff
stated a claim for aiding and abetting fraud;
(4) plaintiffs allegations satisfred the
specificity requirements for pleading fraud; (5)
plaintiff sufficiently pleaded the basis of its
clairn against defendant company for tortious
interference with contractual relations; (6)
plaintiff stated a claim for conspiracy to
comrnit conversion; (7) plaintiff set forth
sufficient facts to support its claim for aiding
and abetting conversion; and (8) plaintiff
failed to state a claim against defendant
comp¿rny for unjust enrichment.

Motion granted in part and denied in part.

West Head¡rotes

[1]Corporatior¡s 360(1)
101k360(1)
Allegations that defendant weather derivative
trading company's owner, who was also the
chairman of its board of directors, made
materia-l misrepresentations and concealed
material facts from plaintiff insurance

Page 279

company while acting in the scope of his
employment, that, specifrcally, owner issued
11 "dummy" commercial inland marine
weather insurance policies while engaged in
the business of defendant company, and that
owner's actions were done in frrrtherance of
defendant company's business, stated a claim
for vicarious liability under New York law.

[2] Insurance 1648
217k1648
Allegations that defendant weather derivative
trading company's owner and chairman of the
board falsely represented that he would not
produce or wouLd strictly limit weather
derivative business, with the intent that
plaintiffinsurance comp¿rny would rely on this
representation, that defendant company and
owner issued "dumtny" policies to conceal
unauthorized reinsurance policies, which, in
effect, covered weather derivative contracts,
and that, as a result of these actions, plaintiff
suffered econornic injury, stated a clairn for
fraud under New York law.

[3]Co¡upiracy 9
91k9

[3ìConspiracy 18

91k18
Allegations that defendant weather derivative
trading company, its owner, and insurance
agency specializing in weather-related
business each rendered substantial assistance
to one another in com¡nitting fraud, that there
was ¿ur agreement among defendant company,
owner, and agency in furtherance of a corrunon
objective, to issue and hide unauthorized
reinsurance policies on behalf of plaintiff
insurance company in order to collect
premiums and com¡nissions they would
otherwise have beenunable to receive, that, in
order to accomplish this goal, "dl'mmy"
policies were issued, fraudulently using third
party's money in order to obtain the policies,
and that defendant company knowingly
agreed to pay ¿rny sums received under the
dummy policies to third party, stated a claim
for conspiracy to commit fraud under New
York law.

[4]Irnurance 1648
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217k1648
Allegations that defendant weather derivative
trading company's owner and chairman of the
board falsely represented that he would not
produce or would strictly limit weather
derivative business, with the intent that
plaintiff insurance company would rely on this
representatioru that defendant company and
o\ryner issued "drtrnmy" policies to conceal

unauthorized reinsurance policies, which, in
effect, covered weather derivative contracts,
that, as a result of these actions, plaintiff
suffered economic injur¡r, that defendant
company had knowledge of the fraud, and that
defendant company knowingly agreed to pay

any proceeds obtained under the dummy
policies to third party in order that plaintiff
would never know about the reinsurance
policies, stated a clai¡n for aiding and abetting
fraud under New York law.

[5] Federal Civil Procedure 636
1704k636
Allegations which stated the time, place,
speaker, and content of the alleged
misrepresentations, as well a6 each
defendant's alleged participation, satisfred the
specifi.city requirements for pleading fraud.
Fed.Rules Civ.Proc.Rules 8(a), 9(b), 28

U.S.C.A.

[6] Torts 72
379kL2
Altegations that plaintiff insurance comparry
had a conbractual agreement with insurance
agency specializing in weather-related
business, that pursuant to the agreement,
agency's owner was to produce weather-
related business on behalf of plaintiff, that
weather derivative business was not to be

written, that defendant weather derivative
trading company had knowledge of this
agreement and its restrictions, that defendant
company and owner intentionally and
improperly induced agency to breach the
agreement and iszue u¡authorized reinsurance
policies in order to collect premiums and
commissions that were otherwise
unattainable, and that, as a result of these
actions, plaintiff suffered economic injuy,
stated a claim for tortious interference with
contractual relations under New York law.
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[7] Conspiracy 8
91k8

[7] Conspiracy 18

91k18
Allegations that insr¡rance agency specializing
in weather-related business was contractually
and legally obligated to remit premiums to
plaintiff insr¡rance company for the issuance of
plaintifFs policies, and that agency, its owner,
and defendant weather derivative trading
comp¿ury a-llegedly conspired and assisted each
other in hiding unauthorized reinsurance
policies and did not remit premiums collected
under those policies to the rightful possessor,
plaintiff, stated a claim for conspiracy to
comrnit conversion under New York law.

[8] Insu¡ance 1649
2r7kL649
Allegations that individual who owned both
insurance agency specializing in weather-
related business and defendant weather
derivative trading company, who was the
primary wrongdoer, allegedly misrepresented
to plainti-ff insurance company that only
weather-related insurance business, and not
weather derivative business, would be
produced, that, upon issuing unauthorized
rei¡sr¡¡arrce policies, the primary wrongdoer
apparently hid those policies by issuing
similar policies to'another entity that would
effectually cover the saÍre losses as the
reinsurance policies, that plaintiff did not
know of the existence of the policies, so the
premiums collected for those policies were
never properly transferred to the rightñrl
owner, that defendant company and prirnary
wrongdoer had actual knowledge of the
conversion of the premiums obtained by
agency, and that they actively participated in
the conversion of those premiums, stated a
clairn for aiding and abetting conversion
under New York law.

[9] Implied and Constructive Contracts 81
205Hk81
Insurance company failed to state unjust
enrichment clairn agairut weather derivative
trading company based on frauduìent scheme
purportedly engaged in by company and its
owner, by failing to establish that defendant
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company retained an er¡richment at iruurance
company's expense; insurance company
asserted in its own complaint that the subject
$7.4 million premium was paid by third parby

to insurance agency, not to defendant
comp¿rny, and that, althoggh the money
should have been retrrrned to defendant
company, insurance compriny did not know
what was done with the money.

MEMORANDUM AND ORDER

MCKENNA, J.

*1 Defendant, Worldwide Weather TÏading
LLC ("WWT"), brings this motion to dismiss
the complaint brought by Diamond State
Insurance Company ("Diamond State")
alleging vicarious liability, conspiracy to
commit fraud, aiding and abetting fraud,
tortious interference with contractual
relations, conspiracy to commit conversion,
aiding and abetting conversion and unjust
enrichment. The motion is brought pursuant
to Federal Rule of Civil Procedure 12(bX6),

and with respect to the fraud allegations,
pursuant to Federal Rule of Civil Procedure
9(b). For the reasons set forth below, WWT's
motion is granted in part and denied in part.

BACKGROUND

A. The Agreement Between CWW Agency
and Diamond State

The following factual allegations, as stated
in Diamond State's amended complaint, are
assumed to be true for the purpose of
considering this motion [FNl] Harold Mollin
("Mollin") was the owner of Customized
Worldwide Weather Insurance Agency, Inc.
("CWW Agency"), ¿rn- i¡surance agency
specializing in weather-related business.
(Am.Cornpl.ff 6, 7.) Diamond State, an
insurarrce company, entered into a Program
Administration Agreement (the "agreement")
with C\ilW Agency authorizilg CWW Agency
to act as its agent. (Id. n 8, Ex. A.) Mollin led
Diamond State to believe that he would
produce "weather-related business," as

opposed to "weather derivative business," on
behalf of Diamond State. (Id. Í 11, 15; Ex. C,

Page 281

"Multiple Line Quota Share Reinsurance
Contract" $ [, at 1 (describing business
covered as "weather-related inland marirre or
property insurance")). "Weather-related
business" generally covers outdoor concerts,
snow removal programs, hurricane risks and
weather-related promotions that are
vulnerable to cancellation or rescheduling due
to adverse weather conditions. (Id. 'ï 11.)
"Weather derivative business" generally
involves a trader who, in exchange for a fee,
agrees to pay an energ'y-related comp¿rny a
specified amount if the temperature in a
geographic area averages above or below a
certain specified temperature during a period
of time. (Id. Í 14.)

FNl. When coruidering a motion to dismiss, the

allegations in the complaint are assumed to be tnre.

See Kopec v. Coughlin, 922 F.zd 152, 153 (2d

Cir.l99 t).

B- Mollin and WWT

Mollin also either owned or was a principal
owner of WWT, a weather derivative trading
compÍrny. (Id. nn 3, 29.) He was Chairman of
WWI's Board of Di¡ectors as well, and
therefore authorized to act on W-WT's behalf.
(Id. f 28.) WWT brokers weather derivative
contracts and someti¡nes acts as the trader on
weather derivative trades. (Id. f 29.) When the
agreement between Mollin and Diamond State
was entered into, Diamond State did not know
of WWI's existence. (Id.)

C. The Alieged Scheme

As described below, Diamond State alleges
that Mollin, CIVW Agency and WWT
participated in a scheme to enter "weather
derivative" contracts on behalf of Diamond
State. This would enable the parties to collect
lucrative commissions and premiums beyond
those received if only producing "weather-
related business." They accomplished this by
issuing two series of policies: (1) Reinsurance
Policies and (2) "durnrny" policies.

1. The Reinsurance Policies

*2 The first step in the alleged scheme was
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to have CWW Agency, as Diamond State's
agent, issue a series of "Facultative
Reinsurance Policies " ( "Reinsurance Policies ")

to Platinum Indemnity Ltd. ("Platinum"). (Id.

Í 17.) In effect, these policies reinsured
weather derivative contracts. (Id- 1[{ 17, 20,

2L, 23.) CWW AgencY, Mollin and WWT
intended to hide the u¡authorized
Reinsurance Policies from Diamond State, and
never turned over to Diamond State the $7.4
million premium allegedly received from
Platinum. (Ia. 1'1 24,31-39.)

2. The Dummv Policies

The next step in the alleged scheme was to
bind Diamond State to eleven "CommerciaÌ
Inland Marine Weather Insurance Policies"
(the "dummy policies"), with an entity Mollin
calted "Worldwide Weather," covering
precisely the same risks as the Platinum
Reinsurance Policies. Gd. fÍ 32, 33, Ex. E.)

Unlike the Reinsurance Policies, Mollin did
not attempt to hide the dummy policies from
Diamond State. However, Diamond State dicl
not learn about the specifics of the policies,

includ.ing the fact that WWT was the actuaÌ
insured, until Diamond State conducted an
audit in February 2000. (Id. f 33-)

IJnder the scheme, the premium sent to
Diamond State for the dummy policies was

actually the premium that Mollin had
collected for the Platinum Reinsurance
Policies. (Id. { 34.) Hence, WWT never
actually paid any premium for the dumrny
policies. If a loss occurred under the
Reinsurance Policies, CWW Agency, Mollin
and WW'I planned to have Diamond State
bitled for that loss under a WWT dummy
policy, and not a Platinum Reinsurance
Policy. (Id. { 36.) Diamond State would then
pay out money for the loss to "Worldwide
Weather," the listed insured on the dumrny
policy. (Id. 1[ 36, Ex. E.) Subsequently, monies
collected by WWT, through the dummY
policies, would be sent to Platinum for the
same loss under the Reir¡surance Policy. (Id. {
36.) Platinum would therefore be paid for any
Iosses covered by the Reinsurance Policies,
without Diamond State knowing that the
Reinsurance Policies existed.
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In February 2000, Diamond State audited
CWW Agency and found the dummy policies.

Od. n 33.) When asked about the policies,
Mollin revealed to Diamond State that the
insured listed as "Worldwide Weather" was

actually WWT. (Id. ff 33, 38.) Mollin offered
to cancel all eleven dummy policies flat,
therefore rendering them void ab initio. (Id. Í
38.) After cancellation endorsements were
issued for the dummy policies, Diamond State,
unaware of the Reinsurance Policies, returned
the 87.4 million prernium for the WWT
dummy policies to CWW Agerrcy. Gd . f 39.)
Presumably, this money shou,ld have been
returned to W-WT, but Diamond State does not
know what was done with it, and Mollin has
apparently fled tJre country. (Pl.'s Memo. atI.)

D. Platinum's Demand To Diamond State

Two months later, in April 2000, Platinum
sent to Diamond State a demand for
rei¡nbursement for losses under the
Reinsurance Policies. (Am.Compl.{ 17.) This
was the first tirne Diamond State learned of
the alleged Reinsurance Policies. (Id. Í 18.)

Through the demand for reimbursement,
Diamond State also found out that an
additional ten Reinsurance Policies had been
issued to Platinum, on Diamond State's
behalf, after Diamond State suspended CWW
Agency and Mollin's authority. (Id. f 40, Ex.
G.) Platinum has since sued Diamond State in
order to collect under some of the alleged
Reirsurance PoLicies. (Id. Í 39, Ex. D.)
Diamond State contends that CWW Agency,
Mollin and WWT knew, or should have
known, that CWW Agency was not authorized
to issue the Reinsurance Policies. Gd. f 30.)

Nonetheless, they acted in a concerted effort
to issue and hide these policies in order to
receive premiums and commissions from
Platinum to which they would otherwise not
be entitled. Gd. { 31.)

STANDARD OF REVIEW

*3 When considering a motion to dismiss
pursuant to Fed.R.Civ.P. 12(bX6), the court
must accept the allegations of plaintiffs
complaint as true and draw all reasonable
inferences in plaintiffs favor. Irish Lesbian &
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Gay Org. v. Giuliani, 143 F.3d 638, 644 (2d

Cir.1998). The question is not whether
pLaintiff will ultimately prevail, but whether
plaintiffis entitled to offer evidence to support

the claims. Todd v. E>ocon Corp., 275 F.3d 191'

198 (2d Cir.2001) (citation omitted). "[A]
complaint should not be dismissed for failure
to state a claim unless it appears beyond doubt
that the plaintiff c¿tn prove no set of facts in
support of his claim which would entitle htun

to relief." Conley v. Gibson, 355 U.S. 4I, 45'
46,78 S.Ct. 99, 2L.8d.2d80 (1957).

When alleging fraud, the circumstances
constituting the fraud "shall be stated with
particularity. Malice, intent, knowledge, and

other condition of mind of a person may be

averred generally." Fed.R.Civ.P. 9(b). This
particularity requirement must be read
together with Fed.R.Civ.P. 8(a). See DiVittorio
v. Equidyne Extractive Indus., Inc.,822 F.2d
L242, L247 (2d Ctu.198?). Rute 8(a) states that
a pleading should contain "a short and plain
statement of the claim showing that the
pleader is entitled to relief." Fed.R.Civ.P- 8(a).

"Rule 9(b) pleadings cannot be based upon
i¡formation and belief ." DiVittorio, 822 F.zd
at 1247. The exception to this rule is that
"fraud allegations may be so alleged as to
facts peculiarly within the opposing party's
knowledge, in which event the allegations
must be accompanied by a statement of the
facts upon which the belief is based." Id'
(citations omitted). "[F]raud allegations ought
to speci$ the tirne, p1ace, speaker, and content
of the alleged misrepresentations" and
"inform each defendant of the nature of his
alleged participation. " Id. (citations omitted).

DISCUSSION

A. Vicarious Liability

[1] Diamond State contends that WWT is
vicariously liable for the actions of Mollin
who, as an owner of WWT, as well as

Chairman of the Board of Directors, made
material misrepresentations and concealed

material facts from Diamond State while
acting in the scope of his employment.
(Am.CompI.{{ 3, 28, 29, 51-56.) WWT
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contends, however, that the "adverse interest"
exception to vicarious liabitity is applicable
here. (Def.'s Memo. at l2-I4.)

For WWT to be found vicariously liable for
Mollin, Diamond State must show that
Mollin's underlying acts were: (1) performed

while engaged generally in the business of
W-WT, or Q) reasonably necessa4/ or
incidental to his employment with WWT. See

Smith v. Midwood Reatty Assocs., 289 A.D.zd
391, 734 N.Y.S.2d 237,238 (App.Div.2O01).

As a general rule, "knowledge acquired by
an agent acting within the scope of his agency
is imputed to his principal and the latter is

bound by such knowledge although the
information is never actually communicated to
it." Center v. Hampton Affrliates, Inc., 66

N.Y.2d 782, 784, 497 N.Y.S.2d 898, 488

N.E.2d 828 (1985) (citations omitted); see also

Adams v. New York City TÏansit Auth., 88

N.Y.2d 116, 119, 643 N.Y.S.2d 511, 666

N.E.2d 216 (1996) ( "employers are held
vicariously liable for their employees' torts
only to the extent that the underþing acts

were within the scope of the employment").
This general rule is due to an underlying
presumption that the "agent has discharged
his duty to disclose to his principa-I all the
material facts coming to his knowledge with
reference to the subject ofhis agency." Center,
66 N.Y.2d at 784, 497 N.Y.S.2d 898, 488

N.E.2d 828 (internal quotation and citations
omitted).

*4 However, courts have recognized an
"adverse interest" exception to the general
rule. The exception has been described as

follows:
lW]hen an agent is engaged in a scheme to
defraud his principal, either for his own
benefrt or that of a third person, the
presumption that knowledge held by the
agent was disclosed to the principal fails
because he cannot be presumed to have

disclosed that which would expose and
defeat his fraudulent Pur¡lose.

Id. (citations omitted). For the exception to
apply, "the agent must have totally
abandoned his principa-I's interests and be

acting entirely for his own or another's

@
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puq)oses. It cannot be invoked merely because

he has a conflict of interest or because he is
not acting primarily for his principal." Id- at
784-85, 497 N.Y.S.2d 898, 488 N.E.2d 828
(citations omitted). Therefore, if Mollin was

acting to further the interests of WWT, then
the adverse interest doctrine would not be

applicable, even though MoIIin s own interests
or those of a third party were also being
advanced through the alleged scheme-

Ilere, Mollin issued the eleven WWT

dummy policies while engaged in the business

of WWI, his principal. Allegedly, this was

done in fi¡rtherance of \ryWT busi¡ress.
(Am.Compl.f 53, 55.) If Diamond State can
prove the truth of these allegations, then the
exception would not apply because the scheme

also benefitted WWT. See Center, 66 N.Y.2d
at 78L-85,497 N.Y.S.2d 898, 488 N.E.2d 828.

Therefore, the Court will allow the action for
vicarious liability to Proceed.

B. Conspiracy To Commit Fraud & Aiding
and Abetting Fraud

1. Corupiracy To Comrnit Fraud

In order for there to be a valid claim for
conspiracy to commit fraud, there must be a
valid underlying ffaud clairn. See Missigman
v. USI Northeast, Inc., 131 F.Supp.2d 495,517
(S.D.N.Y.2001). To find fraud, one must have
knowingly made a false representation or
intentionally concealed material facts with the
intent that another would rely on such to his
detriment. See Baker v. R.T. Vanderbilt Co.,

260 A.D.2d 750, 688 N.Y.S.2d 726, 729
(App.Div.1999). Additionally, the elements of
a conspiracy claim are: (1) an agreement
among two or more parties, (2) a coÍunon
objective, (3) acts in furtherance of the
objective and (4) knowledge. See United States
v. De Biasi, 712F.2d785,793 (2d Ctu.1983)'

[2] Diamond State has adequately alleged
fraud. It has alleged that Mollin falsely
represented that he would not produce or
would strictly limit weather derivative
business, with the intent that Diamond State
would rely on this representation.
(Am.Compl.Íf 11, 15, 58.) In addition,
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Diamond State alleges that WWT and Mollin
issued the dummy policies to conceal the
unauthorized Rei¡surance Policies, which, in
effect, covered weather derivative contracts.
ûd. nn t7-39,58, Ex. C.) Finally, Diamond
State contends that as a result of these
actions, it has suffered economic injurv. (Id. f
60.)

[3] Diamond State also claims that MollirL
CWW Agency and WWT each rendered
substantial assistance to one another in
committing the fraud. Allegedly, there was an
agreement arnong Mollin, CWW Agency and
WTT in furtherance of a common objective--to
issue and hide unauthorized Reinsurance
Policies on behalf of Diamond State in order to
collect premiums and comrnissions they would
otherwise be unable to receive. (Id. {{ 30-39,
5?-59.) In order to accomplish this god,
dummy policies were issued to "Worldwide
'Weather," fraudulently using Platinum's
money in order to obtain the policies, and
WWT knowingly agreed to pay any sums
received under the dummy policies to
Platinum. (Id. ff 3, 31-34, 58, 59.)

*5 Diamond State has adequately alleged a

conspiracy to commit fraud and may therefore
go forward with its claim.

2. Aiding and Abetting Fraud

[4] The elements of an aiding and abetting
fraud clairn are: "(1) a fraud, (2) defendant's
knowledge of the fraud, and (3) defendant's
knowing rendition of substantial assistance
thereto." In re Investors Funding Corp. of New
York Sec. Litig., 523 F.Supp. 533, 545
(s.D.N.Y.1980).

As noted above, Diamond State has
adequately alleged a fraud claim.
Furthermore, WWI allegedly had knowledge
of the fraud since it knew that the
Reinsurance Policies were unauthorized and
that the premiums sent for the dummy
pol.icies were not its own monies, but those of
Platinum's. (Am.CompI. f { 6 1, 62, 64.) Finally,
WWT knowingly agreed to pay any proceeds

obtained under the dummy policies to
Platinum in order that Diamond State would
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t5l The Court also notes that Diamond

State's allegations satisfu the specifrcity

requirements for pleading fraud' See

reã.n.Civ.p. 8(a) & gft). As described above,

the time, place, speaker, content of the alleged

misrepresãntations and each defendant's

alleged participation have been stated'

Further detaits that may be peculiarly within
the opposing party's knowledge do not need to

be pleaded at the complaint stage' See

DiVittorio, 822 F.2d at t247 .

C. Tortious Interference With Contractual
Relations

t6l The elements of a tortious interference
clairn are: "(a) that a valid contract eists; (b)

that a 'third party' had knowledge of that
contract; (c) that the third parby intentionally
and irnproperþ procured the breach of
contract; and (d) that t,l-e breach resulted in
damage to the plaintiff." Finley v. Giacobbe,

?9 F.3d 1285, f294 (2d Cir.1996) (citing Israel
v. Wood Dolson Co., 1 N.Y.2d 116, 120, 151

N.Y.S.2d 1, 134 N.E.2d 97 (1956).

Not Reported in F.SuPP.2d
(Cite as: 2002 WL 31819217, *5 (S.D'N'Y')

never know about the Reinsurance Policies'
(Id. f 63.) The Court will allow Diamond State

to prove the trrrth ofthese allegations'

3. Specificity Requirements for Pleading
Fraud
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economic iajury. (Id. { 71, 151 N.Y.S'2d 1'

134 N.E.2d 97.)

Therefore, Diamond State has suffrciently
pleaded the basis of its claim against WWT for
lortious interference with contractual
relations.

D. Conspiracy To Commit Conversion

l?l To sustain a clai¡n for conspiracy to

commit conversion, Diamond State would
have to set forth facts supporting an allegation
that WWI either conspired to unlawfully
convert property or consciously assisted in the

urùawfr¡] conversion- See Primex Plastics

Corp. v. Lawrence Prods., Inc., No. 89 Civ'
294¿(JSM), 1991 WL 183367, at *5 (S.D.N-Y.

Sept.12, 1991).

*6 CWW Agency was contractually and

Iegally obligated to remit premiums to

Diamond State for the issuance of Diamond
State policies. (Am.Compt.{ 79.) CWW

Agency, Mollin and WWT a[egedly conspired

and assisted each other in hiding the
Platinum Reinsurance Policies and did not
remit premiums collected under those policies

to the rightfrrl possessor, Diamond State. (Id'

]n 24, 80.) The details of this scheme were
previously mentioned.

The motion to dismiss Diamond State's

conspiracy to comrnit conversion clai¡n is

denied.

E. Aiding and Abetting Conversion

t8l To state a claim for aiding and abetting
conversion, Diamond State must show: (1) the

existence of wrongñrl conduct by the primary
wrongdoer; (2) WWT's knowledge of the

wrongfirl conduct; and (S) W'WI's substantial
assistance in achieving the wrongdoing. See

Liberman v. Worden, No. 601357197, L998

N.Y. Misc. LEXIS 7I7, at *9 (Sup'Ct' Julv 23,

f998); see also Williams v- Bank Leumi Tþust

Co. of New York, No. 96 Civ. 6695(LMM)'
199? TWL 289865, at *4 (S.D.N.Y. Mav 30,

1997). New York law requires actual
knowledge of the wrongfirJ' conduct' See

Liberman, 1998 N.Y. Misc. LEXIS 717, at*9;

Diamond State had a contractual agreement

with CWW Agency. (Am.CompI., Ex' A')

Pursuant to the agreement, Mollin was to
produce weather-related business on behalf of
biamond State. (Id. { 11, 151 N.Y.S.2d 1, 134

N.E.zd 97 .) Diamond State further contends

weather derivative business was not to be

written (Id.. Í 15, 151 N.Y.S.2d 1, 134 N'E'2d
97.) WWT had knowledge of this agreement

and its restrictions. (Id. ff 30, 68, 151

N.Y.S.2d 1, 134 N.E.2d 97.) It is turther
alteged that WWT and Moltin intentionally
and. irnproperly induced CWW Agency to

breach the agreement and issue the
unauthorized Reinsurance Policies in order to
collect premiums and comrrrissions that were

otherwise unattainable. Od. { 17-39, 69, 70,

151 N.Y.S.2d 1, 134 N.E.2d 97.) As a result of
these actions, Diamond State has suffered
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see also Williams, 1997 WL 289865, at *5.

Constructive knowledge and./or allegatiorn
that WWT "recklessly disregarded" or "should
have known" of the wrongdoing wiII not
withstand a motion to dismiss. See Williams,
1997 WL 289865, at *5; Liberman, 1998 N.Y.
Misc. LEXIS 7L7, at *9-10.

In this case, Mollin, the primary wrongdoer,
allegedly misrepresented to Diamond State
that orùy weather-related insurance business,
and not weather derivative business, would be
produced. (Am.Compl.ff 11, 15.) Then, upon
issuing unauthorized Reirsurance Policies, the
primary wrongdoer apparently hid those
policies by issuing similar policies to
"Worldwide Weather" that would effectually
cover the same losses as the Reinsurance
Policies. (Id. f 17, 20, 21,23, 31-39.) Because
Diamond State did not know of the existence
of the policies, the premiums collected for
those policies were never properly transferred
to the righttu-l owner. (Id. nn 24,83.) Diamond
State alleges that WWT and MoIIin had actual
knowledge of the conversion of the premiums
obtained by CWW Agency and that WWT and
Mollin actively participated in the conversion
of those premiums, ¿rs evidenced by the
detailed schene. (Id. Í 84.) Thus, Diamond
State has set forth sufficient facts to support
its claim.

F. Unjust Er¡richment

[9] The elements of an unjust enrichrnent
claim are: "(1) the defendant was enriched; (2)

enrichment was at plaintiffs expense; and (3)

tlre defendant's retention of the benefrt would
be unjust." Dubai Islamic Bank v. Citibank,
N.4., 126 F.Supp.2d 659, 669 (S.D.N.Y.2000)
(internal quotations and citations omitted).
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complaint that the $7.4 million premium was
paid by Platinum to CWW Agency, not WWT.
(Id. '[ 24 .) Furthermore, the complaint also
states that the subsequent return of the $7.4
million as a result of the dummy policies
being cancelled flat, was sent to and received
by CWW Agency, not WWI. (Id. f 39.)
Diamond State further admits that although
the money should have been returned to
W"WI, it does not know what was done with
the money. (PI.'s Memo. at 7.) Therefore, there
is no basis for the claim that WWT was
enriched in the amount of $7.4 million and
that retention of that money in the event that
Diamond State should be found liable for the
losses under the Reinsurance Policies would
be r¡njust. The Court therefore dismisses the
claim brought against WWT for unjust
enrichment.

CONCLUSION

For the foregoing reasons, WWT's motion to
dismiss the claims of vicarious liability'
conspiracy to comrnit fraud, aiding and
abetting fraud, tortious interference with
contractual relations, conspiracy to com¡nit
conversion, and aiding and abetting
conversion is denied. Diamond State is
permitted to proceed with these claims.
WWT's motion to dismiss the unjust
enrichment claim brought against it is
granted for failure to state a clairn upon which
relief may be granted.

2002 wL 31819217 (S.D.N.Y.)

END OF DOCUMENT

Should Diamond State be found liable for
the Platinum Reinsurance Policies, it requests
that the $7.4 million premium for those
policies be paid by WWT in order to prevent
\ryWT from being unjustly enriched.
(Arn.Compl.Íf 87, 88.) The Court, however,
does not frnd that WWT has retained an
er¡richment at Diamond State's expense.

+7 Diamond State asserts in its own
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(Cite as: 511 So.2d 1031)

District Court of Appeal of Florida,
Fourth District.

Fannie Gordon DIAMOND, APPellant,
v.

Herman ROSENFELD and Rose Rosenfeld,
Appellees.

Herman ROSENFELD and Rose Rosenfeld,
Appellants,

g.

Leslie J. HENION and Elizabeth S. Henion,
Appellees.

Nos. 4-86-1204, 4-86'1221.

Aug.5, 1987.
On Motion for Rehearing

Sept. 23, 1987.

Action was instituted for civil conspiracy,
malicious prosecution, and intentional
infliction of emotional distress, resulting from
seven-year squabble between neighbors. The
jury found for plaintiffs on all counts, and
awarded damages. AII defendants moved for
judgment n.o.v. on all counts. The Circuit
Court, Palm Beach Counf,y, R. William
Rutter, Jr., J., granted motion of one set of
defendants, but denied other defendant's
motion. Plaintiffs and other defendant both
appealed, and appeals were consolidated. The
District Court of Appeal, Webster, Peter D.,
Associate Judge, held that: (1) there was
insufücient evidence to support intentiona'l
infliction of emotional distress and conspiracy
claims; (2) there was suffrcient evidence to
support ma-licious prosecution actions; and (3)

where verdict form did not differentiate
adequately, the "two-issue" rule did not apply,
requiring new trial for damages.

Affrrmed in part; reversed in Part;
remanded with instructions.

West Headnotes

[1] Conspiracy 19
91k19
Evidence was insufücient to support judgment
for civil conspiracy to maliciously prosecute,
where circumstantial inference did not

Page 288

outweigh all reasonable inferences to the
contrar¡r.

[2] Damages 192
115k192
Evidence was insu-fücient to support judgment
for intentional infliction of emotional distress
in connection with alleged harassment of
plaintiffs by neighbors, where conduct was not
shown to be so extreme and outrageous as to
go beyond all bounds of decency.

[3] Malicious Prosecution 64(1)
249k64(L)
Evidence was suffrcient to support judgrnent
on malicious prosecution claim in favor of
retired man who had been acquitted of hitting
neighbons, despite contrasting evidence.

[4] Conspi¡acy 19
91k19
Where evidence was insu-fücient to support
verdict of conspiracy to maliciously prosecute
as to two out of three defendants, consistency
required conclusion it was insufFrcient to
support verdict against third.

[5] Malicious Prosecution 69
249k69
Award of $20,000 was not excessive for
malicious prosecution of plaintiff on claims he
hit neighbors.

[6] New Trial 39(5)
275k39(5)
A new trial on damages was necessary where
verdict form did not differentiate between
malicious prosecution damages arrd
intentional infliction of emotional distress
damages, where each claim was distinct and
had separate measure of damages, and
evidence sustained verdict against defendants
for ma.licious prosecution only; the "two-
issue" rule did not apply.

+1032 Frank G. Cibula, Jr., of Cibula,
Gaunt & Pratt, West Palm Beach, for
appellant Diamond.

Kevin J. Carrolt of Davis, Critton, Hoy &
Diamond, West PaIm Beach, for appellees/

':.
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appellants Rosenfeld.

Richard A. Kupfer of Cone, Wagner,
Nugent, Johnson, Roth & Romano, West Palm
Beach, for appellees Henion.

WEBSTER, PETER D., Associate Judge.

These two consolidated appeals have their
genesis in a dispute among neighbors. All
are elderly, and all resided in the same

condominium.

In 1979, shortly after the Rosenfelds moved
to the condominium, the Henions complained
about the Rosenfelds' dog's barking. The
Rosenfelds gave the dog away, but this proved

to be only the begiruringr of the dispute. n[r.
Rosenfeld, a retired cabinet maker, did
woodworking, as a hobby, in his laundr¡r room.
The Henions complained about the noise
generated by the woodworking, eventually
bringrng the matter before the board of the
condorninium association At a meeting of
the association, the board agreed to allow Mr.
Rosenfeld to continue his hobby, subject to
certain restrictions.

According to the Ilenions and Mrs-
Diamond, as the parties were leaving the
association meeting, Mr. Rosenfeld struck Mr.
Henion without provocation, causing Mr.
+1033 Henion to fall to the ground' A
crirninal complaint was made against Nfr.
Rosenfeld, alleging a battery. The ensuing
crirninal trial resulted in an acquittal. The
Henions then frled a civil action against IVIr-

Rosenfeld, alleging a batfery. It ended with a
jury verdict il favor of IVlr. Rosenfeld. n¡[rs.

Diamond testified at both trials that Ntr.
Rosenfeld had hit Mr. Henion.

About six months after the Henion civil
trial, Mrs. Diamond f¡.led a cri¡ninal complaint
against l¡Ir. Rosenfeld, alleging that he struck
her repeatedly as she was leaving the
Ilenions' condominium. At the criminal trial
that followed, nír. Rosenfeld was again
acquitted. Mrs. Diamond then filed a civil
action against Mr. Rosenfeld, which ended
with a jury verdict in favor of lVf¡. Rosenfeld.
Mrs. Henion testilied in both trials that Mr-

Page 289

Rosenfeld had hit Mrs. Diamond.

The present appeals are from rou¡rd frve of
the litigation. The Rosenfelds sued the
Henions and Mrs. Diamond. The complaint
was in six counts. In Counts I and II, l¡Ir.
Rosenfeld sought damages from the Henions
for malicious prosecution. In Counts Itr and
W, Ivfr. Rosenfeld sought damages from Mrs.
Diamond for malicious prosecution. In Count
V, Mr. Rosenfeld sought damages from the
Henions and Mrs. Diamond for conspiracy to
prosecute him maliciously. Finally, in Count
VI, the Rosenfelds sought damages from the
Henions and N[rs. Diamond for intentional
infliction of emotional distress.

At tria-Ì, the evidence was in conflict on
virtually aII issues. On the malicious
prosecution clai¡ns against the Henions, there
was testimony that Mr. Rosenfeld
deliberately and without provocation stmck
Nft. Henion. However, there was also
testimony that Mr. Rosenfeld never touched
IVfr. Henion but that, rather, N[¡. Henion
tripped and fell. Sirnilarly, on the malicious
prosecution claims against Mrs. Diamond,
there was testirnony that Mr. Rosenfeld struck
Nf¡s. Diamond. However, there was also
testimony that Mr. Rosenfeld never touched
her. Essentially the same evidence was relied.

on to support the claim that the Henions and
Mrs. Diamond had conspired to prosecute [Ár.
Rosenfeld maliciously, together with the
inferences Mr. Rosenfeld argued could be

drawnfrom the evidence.

On the claim for intentional infliction of
emotional distress, there was evidence that
ùIr. Henion had threatened to shoot the
Rosenfelds'dog; that the Henions repeatedly
complained about noise from the Rosenfelds'
apartment; that the Henions made anti-
Semitic remarks about the Rosenfelds; and
that the Henior¡s succeeded in alienating some

of the neighbors from the Rosenfelds.
However, most of the evidence regarding this
Count involved 1V[rs. Diamond. There was
evidence that n¡Irs. Diamond constantly
harassed Mr. Rosenfeld, calling him a cripple
and a criminal and accusing him of having
tried to rape her; that she repeatedly made
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threatening and/or harassing telephone calls
to the Rosenfelds; that she cursed the
Rosenfelds and their children; that she

directed prayers for the dead at the
Rosenfelds, their children and grandchildren;
and that, in general, she did her best to make
the lives of the Rosenfelds, and of Mr.
Rosenfeld in particular, as rniserable as
possible.

By special verdict, the jury found for the
Rosenfelds on all clairns. With respect to the
clai¡ns against the Henions, it awarded each of
the Rosenfelds $5,000; and with respect to the
clairns against Mrs. Diamond, it awarded I\{r.
Rosenfeld $20,000 and Mrs. Rosenfeld
$15,000.

The Henions and l\{rs. Diamond moved for
entry of judgments notwithstanding the
verdict. As to the llenions, the trial couri
concluded that it should have directed a
verdict in their favor at the close of the
evidence because "there was insufficient
eviderrce upon which the jury could have
rendered a verdict against these Defendants."
Accordingly, the trial court entered a
judgment notwithstanding the verdict in favor
of the Ilenions on all claims. However, the
trial court denied Mrs. Diamond's motion for
judgment notwithstanding the verdict, as weII
as her motions for new trial and for a
rernittitur.

The Rosenfelds have appealed the judgment
notwithstand.ing the verdict in favor *1034 of
the Henions, and Mrs. Diamond has appealed
the judgment against her. She argues that
there was no evidence to support the
intentional infliction of emotional distress
claim and that, therefore, the trial court
should have directed a verdict on that claim;
that the damages awarded were not supported
by the evidence, and were excessive; ¿rnd that,
because the trial court granted a judgment
notwithstanding the verdict in favor of the
.Henions, the jur¡r's verdict has become
inconsistent. The two appeals have been
consolidated.

First, addressing the Rosenfelds' appeal of
the trial court's judgment notwithstanding the
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verdict, the standard ofreview is as follows:
When, after the entry of a jury verdict, the
trial court grants a motion for judgment in
accordance with the movant's prior motion
for directed verdict, the ruling constitutes a
deferred decision on the earlier motion for a
directed verdict.... Accordingly, our task in
reviewing the propriety of an order granting
such a motion is identical to that where an
ordinary motion for directed verdict is
involved. Presented with such a motion,
the court must view all of the evidence in a
light most favorable to the non-movant, and,
in the face of evidence which is at odds or
contradictory, all conflicts must be resolved
in favor of the party against whom the
motion has been made.... Sirnilarly, every
reasonable conclusion which may be drawn
from the evidence must also be construed
favorably to the non-movant.... Only where
there is no evidence upon which ajury could
properly rely, in frnding for the plaintiff,
should a directed verdict be granted.

Collins v. School Boa¡d of Broward County,
471 So.2d 560, 563 (FIa. 4th DCA 1985).
Applying this standard, we are of the opinion
that the trial court correctly granted the
Henions a judgment notwithstanding the
verdict on the conspiracy and the intentional
infliction of emotional distress claims.

[1] As to the conspiracy clairn, afl of the
evidence was circumstantial.
"lO]ircumstantial evidence is sufticient, if it
meets the standards required in civil cases
generally, to sustain a verdict for a plaintiff in
an action for damages arising out of an
alleged conspiracy." A¡heuser-Busch, Inc. v.

Campbell, 306 So.2d 198, 200 (FIa. lst DCA
1975). However, in a civil case, a fact may be
established by circumstantial evidence alone
only when the inference sought to be created
by such circumstantial evidence outweighs all
reasonable inferences to the contrar¡r. T\rcker
Brothers, Inc. v. Menard, 90 So.2d 908
(F1a.1956). The ci¡cumstantial evidence
offered to establish a conspiracy to prosecute
Mr. Rosenfeld maliciously fails to create such
an inference.

Í21 As to the intentional infliction of
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emotional distress clairn, the facts rnust be "
'so outrageous in character, and so extreme in
degree, as to go beyond all possible bounds of
decency.' " Metropolitan Life lr¡s. Co. v.

McCarson, 467 So.2d 277,279 (F1a.1985). "[I]t
is for the court to determine, in the frrst
instance, whether the defendant's conduct
may reasonably be regarded as so extreme and
outrageous as to permit recovery." Scheller v.

American Medical International Inc., 502

So.2d 1268, L27l (FIa. 4th DCA 1987). The

trial court conectly concluded that, viewed in
a light most favorable to the Rosenfelds, as a
matter of law, the evidence presented did not
satisfu this test.

[3] However, we believe that it was error to
grant a judgment notwithstanding the verdict
in favor of the Henions on the malicious
prosecution claims. T?ue, the evidence was in
sharp conflict. However, viewed in a light
most favorable to Mr. Rosenfeld, there was

suffrcient evidence frorn which the jury might
conclude, as it did, that the criminal and civil
actions instituted by the Henions amounted to
malicious prosecution-

We next address lVfrs. Diamond's appeal of
the judgment entered against her pursuant to
the jury's verdict. We agree, first, that the
trial court should have directed a verdict in
her favor on the intentional infliction of
emotional distress claim. While it is true
that, viewed in a light most favorable to the
Rosenfelds, n¡Irs. Diamond's conduct +L035

was reprehensible, we do not believe that her
conduct can be said to have been " 'so

outrageous in character, and so extreme in
degïee, as to go beyond all possible bounds of
decency.' " Metropolitan Life Ins. Co- v.
McCarson, 467 So.2d 277,279 (F1a.1985). All
of the appellate decisions in this State
addressing the tort of intentional infliction of
emotional distress have clearly suggested that
it be narrowly constnred and applied only
when the facts would be suffrcient to arouse

such overwhelming aversion in the average
person that he or she would exclaim,
"Outrageous!" No decision has extended this
tort to fact situations such as that presented

here; nor âre we preParedto do so.

Page 291

t4l Mrs. Diamond argues that, when the trial
court granted the Henions a judgment
notwithstanding the verdict on the conspiracy
clairn, it created an inconsistency in the
verdict because there was no longer anyone
with whom she could have conspired.
Because we believe that the trial court was
correct in its conclusion that there was
insuffi.cient evidence to support the jury's
verdict against the Henions on the conspiracy
claim, it becomes necessa4y', for purposes of
consistency, to likewise conclude that there
was insufFrcient evidence to support the jury's
verdict on that claim as to Mrs. Diamond.
Therefore, it was error for the trial court to
decline to grant a judgment notwithstanding
the verdict in favor of Mrs. Diamond on that
claim.

t5l We come next to Mrs. Diamond's
arguments regarding the amount of damages
awarded. There was ample evidence to
support the jury's verdict that she had
maliciously prosecuted Mr. Rosenfeld. The
jury awarded l\1tr. Rosenfeld $20,000 in
damages. We do not find this amount
excessive on the facts, despite Mrs. Diamond's
argument to the contrar5r. However, there is
another, much more troubling, problem
regarding damages. It is created by the form
ofthe verdict-

The verdict form had six questions' The
first three related to the claims against Mrs.
Diamond, and the last three related to the
claims against the Henions; otherwise, the
first three questions and the last three
questions were identical. Questions 1 and 4

asked whether Ntrs. Diamond and the
Henions, respectively, had "ma-Iiciously and
without probable cause instituteldl or
continueld] or conspireldl to institute or
continue any of the legal proceedings against
IIERMAN ROSENFELD." The jurY
answered both questions il the afürmative.
Questions 2 atad 5 asked whether À[rs.
Diamond and the Henions, respectively, had

"wrongfirlly and outrageously inflictled]
emotional distress on HERMAN
ROSENFELD and ROSE ROSENFELD."
Again, the jury answered both questions in
the affirmative. FinaIIy, questions 3 and 6
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asked for "the total amount of damages ...

sustained by PLAINTFFS HERMAN
ROSENFELD AND ROSE ROSENFELD" aS a

result of the actions of Mrs. Diamond and the
Henions, respectively. The jury answered
question 3 by awarding $20,000 to nÁr'

Rosenfeld and $15,000 to Mrs. Rosenfeld, and
question 6 by awarding $5,000 to l/Ir'
Roser¡feld and $5,000 to Mrs. Rosenfeld.

t6l As we have already indicated, only the
ma-licious prosecution claims of n¡fr. Rosenfeld

against Mrs. Diamond and the Henions should

have been presented to the jury. The problem
arises because the verdict form does not
d.ifferentiate between damages awarded for
malicious prosecution and damages awarded
for intentional infliction of emotional distress,

although each clai¡n is distinct and has a
separate measure of damages. In a very
recent decision involving a sirnilar problem,

the Supreme Court has held that, in such a
situation, the "two-issue rule" fsee Colonia]
Stores, Inc. v. Scarbrough, 355 So.2d 1181
(F1a.197?) I does not apply, and that reversaf
is required. First Interstate Development
Corp. v. Ablanedo, 511 So.2d 536 CFla.1987).
There, the Supreme Court said:

This rule [i.e., the "two-issue ru]e"l applies
to those actions that can be brought on two
theories of liability, but where a single basis
for damages applies. For instance, in
products liability, the claim can be brought
on both negligence and +1036 breach of
implied warranty, but the meanure of
damages for the resulting personal injury is

the same. That is not the ci¡cumstance in
the i¡stant case. Here, the fraud claim for
failure to construct a nature traiL and the
clairn for damages because of reduction in
value of respondents' properties for the
failure to complete the trail is distinct from
the claim of diminished properiy values for
the misrepresentation of the project as

oceanfront. Each claim is distinct and has a

separate measure of damages. Finding
liability on one clairn does not entitle the
respondents to receive the total amount of
damages attributable to both theories of
tiability. We will not presume that
petitioners \ryere not prejudiced by the
improper submission of the nature trail
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issue to the jury. Consequently, the jury's
compensatory damage award must be

reversed.

511 So.2cl at 538. Thus, while we do not
believe that the awards of $20,000 and $5,000
against Mrs. Diamond and the Henions,
respectively, are excessive on the malicious
prosecution claims, because First Interstate
Development Corp- appears to be on point, we

are constrained to remand the malicious
prosecution claims against both Mrs. Diamond
and the Henions for a new trial on damages.

In summary, regarding the Henions, we

afürrn the trial court's judgment
notwithstanding the verdict on the conspiracy
and the intentional infliction of emotional
d.istress claims; reverse the judgment

notwithstanding the verdict on the malicious
prosecution claims; and remand for a new

trial on damages as to the latter clairns-

Regarding Mrs. Diamond, we reverse the trial
court's denial of a directed verdict on the
conspiracy and the intentional infliction of
emotional distress claims and remand with
directions that a judgment be entered in favor
of Mrs. Diamond on those claims; affrrm the
denial of a directed verdict on the malicious
prosecution claims; and remand the latter
claims for a new trial on damages.

AFFIRMED IN PART; REVERSED IN
PART; and REMANDED, with directions-

GUNTHER and STONE, JJ., concur.

ON MOTION FORREHEARING

WEBSTER, PETER D., Associate Judge.

In its opinion in these two consolidated
appeals, frled on August 5, 1987, the Court,
inter alia, reversed in part the trial court's
judgment notwithstanding the verdict in favor
of appellees Mr. and Mrs. Henion. Reversing
the judgment notwithstanding the verdict on

the malicious prosecution claims only, we held
that, "viewed in a light most favorable to Mr'
Rosenfeld, there was su,ffrcient evidence from
which the jury might conclude, as it did, that
the crimina-l and civil actions instituted by the
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Henions amounted to malicious prosecution."
Because the special verdict returned by the
jury did not segregate damages attributable to
the malicious prosecution clai¡ns fuom
damages attributable to other claims which
should not have been submitted to the jury,
we directed that a new trial be held, Iimited to
the issue of damages sustained by virtue of the
malicious prosecution.

In their notion for rehearing, the Henions
have for the first time brought to the Court's
attention the fact that, in addition to their
motion for judgment notwithstanding the
verdict which the trial court granted, they had
filed a motion for new trial addressed to all
clairns, which was not ruled upon by the trial
court. They request that we modi$ our
opinion so that, on remand, the trial court will
be free to consider and to rule upon their
motion for new trial.
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in their motion for rehearing, which we frnd is
without merit and does not require discussion

The Henions' motion for rehearing in Case
No. 4-86-1221 is GRANTED IN PART and the
origin^al opinion is modified to the extent that,
on rernand, the trial court should first consider
and rule upon the Henions' motion for new
trial.

GUNTHER and STONE, JJ., concur

511 So.2d 1031, 12 FIa. L. Weekly 1896, 12

Fla. L. Weekly 2302

END OF DOCUMENT

The Henions' request appears meritorious.
See, e.g., Kitburn v. Davenport, 286 So.2d 241
(Fta. 3d DCA 1973); McCloskey v. Louisville
& Nashville R.R. Co., L22 So.2d 481 (FIa. 1st
DCA 1960). Accordingly, we are constrained
to amend our previous opinion to the extent
that, in Rosenfeld v. Henion, Case No. 4-86-
1221, on remand the trial court should first
consider and rule upon the Henions' motion
for new trial. If it decides to deny that
motion, it should then proceed with a new
trial on the issue of damagês only arising from
the +1037 malicious prosecution claims,
consistent with our original opinion.

We feel that it is appropriate to point out
that the preferred approach when granting a
motion for judgment notwithstanding the
verdict in an action in which a motion for new
trial has also been frled is to alternatively rule
upon the motion for new trial as well. Such
an- approach avoids the need for piecemeaì
appeals, thereby promoting judicial economy.
See Frazier v. Seaboard System R.R., Inc., 508
So.2d 345 (F1a.1987); Ligman v. Tardiff, 466
So.2d 1125 (FIa. 3d DCA 1985); Stupp v. Cone
Brothers Contracting Co., 135 So.2d 457 (Fta.
2d DCA 1961).

The Henions have raised an additional point
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United States District Court,
S.D. New York.

DMON INCORPORATED, et ano., Plaintiffs,
v.

FOLruM, INC., et al., Defendants.

No.98 Civ.6732(LAK).

May 3, 1999

Buyer of stock of corporation sued sellers,
and individuals controlling sellers, alleging
that it was fraudulently induced to pay too
much for corporation by sophisticated
accounting scheme that resulted in
overstatement of earnings and net wofth.
Various motions to dismiss were made. The
District Court, Kaplan, J., held that: (1)

corporatiorl based in Zi-rnbabwe, had
consented to suit in federa.l district court
sitting in New York; (2) court had personal
jurisdiction over persons who controlled
sellers, living in South A.frica, United
Kingdom and Zimbabwe; (3) buyer had not
signed release precluding suit; (4) information
tending to show existence of accounting
scheme would be deemed exclusive knowledge
of sellers, precluding clai¡n under New York
law that buyer had contractually surrendered
right to reì.y on frnancial condition
representation not expressly stated in
agreement; (5) buyer stated claim of coüunon
law fraud, under New York law; (6) buyer
stated claim of negligent misrepresentation,
under New York law; and (7) breach of
fiduciary duty claim could be made by buyer
agairut controlling persons of sellers who were
cunrently in employ of buYer.

Motions granted in part, denied in part.

West Head¡rotes

tll Federal Civil Procedure 392
170A'k392
Failure to grant leave to amend complaint, to
add or subtract parties, is an abuse of
discretion in absence of prejudice to remaining
defendants. 28 U.S.C.A. $ 1332.

[2] Federal Courts 306

Page 295

1708k306
Court would recognize plaintiffs voluntar¡r
dismissal of clairns, undertaken in order to
provide diversity of citizenship on both sides
for jr¡risdictional purposes, although better
practice was to move to drop plaintiff under
rule governing misjoinder of parties.
Fed.Rules Civ.Proc.Ru-les 2L, 4L, 28 U.S.C. A.

[3] Federal Courts 95
1708k95
Corporation incorporated and having its
principal place of business in Zirnbabwe
consented to suit in district court in New
York, by signing coordinating agreement,
covering sale of its assets and stock of related
corporation, which provided for suit in New
York for actions arising out of, relating to or
contemplated by coordinating agreement, and
which further recited that objects of
agreement were coordination of related stock
and asset purchase agreements.

[4] Federal Courts 86
1708k86
Federal district court sitting in New York had
personal jurisdiction over individuals living in
South Africa, United Kingdom and Zimbabwe,
in suit alleging breach of contract, fraud and
related theories in connection with sale of
stock and assets of corporations controlled by
them; individuals participated in New York
negotiations leading to sales in questions, and
there was nexus between subject matter of
negotiations and claims raised in suit.
N.Y.McKinney's CPLR 302(a), par. 1.

[5]Release 33
331k33
Buyer of stock of corporation was not
foreclosed from suing sellers, alteging
existence of accounting scheme resulting in
overstatement of earnings and net worth of
corporation, even though seller signed stock
purchase agreement providing for adjustment
of sales price in event frnal net worth of
corporation did not reach specified sum, and
adjustment was made pursuant to that
provision; there was no language in provision
consistent with release of all claims, and
buyer alleged accounting ruse was unknown
at tirne agreement was signed.

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002329



48 F.Supp.2d 359
(Cite as:48 F.Supp.zd 359)

[6] Fraud 36
184k36
Under New York law, even when the parties
have executed a specific disclaimer of reliance
on a seller's representations, a purchaser may
not be precluded from claiming reliance if the
facts allegedly misrepresented are pecuìiarly
within the seller's knowledge.

[7] Fraud 36
184k36
IJnder New York law, rule that party to
contract may rely on representations of other
party even when there is contractual
disclaimer of representations, applies not only
when the facts allegedly misrepresented
titerally were within the exclusive knowledge
of the defendant, but also when the truth
theoretically might have been discovered,
though only with extraordinary effort or great
diffi,culty.

[8] Fraud 36
184k36
IJnder New York law, degree to which party
to contract may rely upon representations of
other party, despite contractua-I disclairners of
liability, when knowledge needed to verify
representations is not exclusively under
control of defendant but is difficult to obtain,
depends upon sophistication of relying party
and availability of access to i¡forrnation
underlying representation.

[9] Fraud 36
184k36
Buyer of stock of corporation stated reliance
element of fraud clairn against sellers, under
New York law, by alleging misrepresentations
as to net worth and earnings of corporation,
despite sigrring stock purchase agreement
containing provision disclairning all
representations other than those expressly
made in agreement; exception to nonliability
due to disclairner of reliance, when
information needed to verify representation
was in control of parby making representation
or was difficult to obtain, was applicable, as

extremely sophisticated accounting scheme
under which recogaition of expenses wa6

avoided was ultimately discovered only after
complex computer program was applied to

Page 296

frnancial statements and corresponding
accotrnting journals.

[10] Federal Civil Procedure 636
1704k636
Pleading of scienter requirement for common-
Iaw fraud, under New York law, can be
accomplished by a[eging facts tending to show
that defendant had both motive and
opportunity to comrnit fraud, or by alleging
facts that constitute strong circumstantial
evidence of conscious misbehavior or
recklessness. Fed.Rules Civ.Proc.Rule g(b), 28
u.s.c.A.

[11] Federal Civil Procedure 636
1704k636
Buyer of stock of corporation alleged common-
law fraud by sellers and their principals under
New York law with sufficient particularity;
buyer explained in detail r¡ndisclosed
fraudulent accourrting scheme artifrcially
inflating net worth and earnings of
corporation, and sellers' a¡rd principals'
participation in rnisrepresentations of value,
and motive for their conduct was palpable.
Fed.Rules Civ.koc.Ru-Ie 9(b), 28 U.S.C.A.

[12] Fraud 13(3)
184k13(3)
In order to recover on claim of negligent
misrepresentation, under New York law, a
plaintiff must establish that (1) the parties
stood in some special relationship irnposing a
duty of care on the defendant to render
accurate i¡formation, (2) the defendant
negligently provided incorrect information,
and (3) the plaintiffreasonably relied upon the
information given.

[13] Fraud 13(3)
184k13(3)
In order to state claim of negligent
misrepresentation arising out of sale of
business, r¡nder New York law, parties must
enjoy a relationship of trust and reliance
closer than that of the ordinar¡r buyer and
seller.

[14] Fraud 7
184k7
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[14] Fraud 13(3)
184k13(3)
Requirement for stating claim of negligent
misrepresentation under New York law, that
there be special relationship between parties,
was satisfred in suit by buyer of stock of
corporation alleging misrepresentations by
sellers with exclusive knowledge of facts
showing representations to be false, who
accepted buyer's debentures as part payrnent,
and whose representatives assumed some
managerial positions with buyer after sale
was complete.

[15] Corporations 2I5
101k215
Buyer of corporation could maintain breach of
frduciary duty claim against employees who
formerþ controlled corporation, based upon
nondisclosure after they became employees of
fraud allegedly perpetrated upon buyer prior
to sale.

*361 Robert Brooks, Robert Merhige,
Richmond, VA, Benjarnin V. Madison, TTT,

Norfolk, VA, Jack Wilson, TTT, Richmond, VA,
Robert M. Tata, Norfolk, VA, Benita EllerL
Hunton & Williams, Richmond, VA, for
PIaintiff.

Charles W. Gerdts, III, Orrick, Herrington &
Sutcliffe LLP, New York City, for Defendant
Folium, Inc.

James E. Tolan, Catherine A. Drke, Dechert
Price & Rhodes, New York City, for Defendant
Blair Investments (Private) Ltd.

Matthew Gluck, Mara Leventhal, Fried,
Frank, Harris, Shriver & Jacobson, New York
Ciþ, for Defendants Arrthony, Charles and
Paul Taberer.

John C. Canoni, Whitman Breed Abbott &
Morgan LLP, New York City, for Tabacalera
S.A.

MEMORANDUM OPINION

KAPLAN, District Judge.

Plaintiff DMON Incorporated ("DIMON')

Page 29?

and a wholly owned subsidiary purchased aìI
of the stock of Intabex Holdings Worldwide,
S.A. ("Intabex") and the assets of Tabex
(Private) Lirnited, now BIaù Investments
(Private) Limited ("Tabex") in April 1997 for a
total of $264,190,000. DIMON now alleges it
was fraudulently induced to overpay for the
acquisition and brings this action against the
sellers for breach of contract, fraud, negligent
misrepresentation, civil corspiracy, breach of
duty of loyalty and breach of warranty.
Defendants in various permutations move to
dismiss many of the clai¡ns.

Background

In the falt of 1996, the shareholders of
Intabex, a leaf tobacco merchant, began efforts
to sell their stock in combination +362 with
the tobacco assets of Tabex. [FN1] Intabex
then was owned 63.6 percent by Folium, Inc.
("Folium"), 31.8 percent by Tabacalera S.A.
("Tabacalera"), and 4.6 percent by Leaf
Manage-ment Investments Ltd. ("LMI").
Tabex was a wholly owned subsidiary of
Folium. tFN2l Folium allegedly is an
investment vehicle for the berrefrt a¡rd control
of Anthony, Charles and Paul Taberer, [FN3J
who allegedly controlled Intabex and Tabex
through Folium. tFN4l LMI allegedly held
shares of Intabex on behalf of key
management within Intabex. tFNSl
Tabacalera, according to the complaint, was
an outside investor with no relationship to the
Taberers external to Intabex.

FNl. Sec. Am. Cpt. { 24

FN2. rd. {s 33, 53

FN3. rd. f 37-39

FN4. rd. { 39, 53

FN5. rd. f s2.

In their pursuit of an acquirer, Intabex and
Tabex hired the New York investment
banking firm, CS First Boston, and provided it
with financial information that was used in
the preparation of an offering memorandum
that was made available to potential buyers.
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tFN6l Upon learning that Intabex was on the
market, DIMON, an international leaf tobacco
merchant based in Danville, Virginia, [FN7ì
began negotiations to acquire Intabex and the
tobacco related assets of Tabex. [FN8] Thus
comrnenced a sequence of meetings and
conversations, lasting from October 1996

through the closing of the deal in April 1997,

and involving nurnerous representatives of
DIMON, lrtabex, Folium, Tabacalera, Tabex,
and Anthony and PauI Taberer. [FN9]

FN6. rd. nÍ25,28, r44.

FN7. rd. ff 3, 20

FN8. rd. Í 24

FN9. rd. f{ 16l, 166, t73,174,178,182, 185.

The negotiations culminated in a series of
agreements: (1) the Stock Pu¡chase

Agreement ("SPA") among DIMON and the
shareholders of Intabex, (2) the Asset
Purchase Agreement ("APA") between Dibrell
Brothers Zirnbabwe (Private) Lirnit€d
("DibreII"), a wholly owned subsidiary of
DIMON, and Tabex, and (3) the Coordinating
Agreement ("C4") between and ¿Lmong

DIMON, DibreII, Intabex, Folium, LMI, Tabex
and Tabacalera. [FN10] Pursuant to those
agreements, DIMON and Dibrell purchased

all of the stock of Intabex and the assets of
Tabex in Aprit 1997, respectively, for a total
of $264,190,000. The purchase price was paid
in the form of 1.? million shares of DIMON
cornrnon stock, $140 million in lO-year, 6.257o

DIMON convertible subordinated debentures,
and $86,120,000 in cash.

FN10. Id. f 61; see Brooks Decl. in Support of
Pretim. Inj. Exs. A(SPA), B(APA), C(CA).

The complaint asserts that DIMON and
Dibrell were tricked into paying more than
the stock and assets were worth because the
frnancial statements provided to them did not
accurately reflect the frnancial performance of
Intabex. Specifrcally, DMON alleges, inter
alia, that the Taberers--through their control
of Folium and its control of Intabex--operated
a carefully masked accounting scheme which
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Ied to the overstatement of Intabex's earnings
and net worth.

The most critical aspect of the alleged fraud
was that certain expenseõ of Intabex S.A. ZUG
("Intabex t.6."), Intabex's primary trading
company tFNlll, were debited during the
fîscal years 1995-96 and 1996-97 to a so-called
"Blank Account" instead ofto the appropriate
expense accounts, tFN12l thus artifrcially
inflating income and rret worth. tFN13l The
complaint alleges that Intabex's income for
the year ended March 31, 1996 and its net
worth at that date consequently were
overstated by $22.7 million +363 and $58.7
million, respectively. tFNl4l The operation of
this Blank Account, according to DIMON, was
that it was carefirlly concealed and discovered
only with great effort after the closing of the
acquisition

FNlL. Sec. Am. Cpt. f 87.

FN12. rd. f 95

FNl3. rd. f 106

FN14. Id

At the outset of this action, DIMON and
Dibrell sought damages of more than $110
million for alleged breaches of the SPA and
APA, violation of Section 10(b) of the
Securities Exchange Act of 1934 [FN15] and
Rule 10b-5 thereunder, tFN16l violation of the
Racketeering Influenced and Cornrpt
Organizations Act ("RICO"), tFN171 cornmon
law fraud, negligent misrepresentation" and
breach of frduciary duty. Subject matter
jurisdiction was alleged to rest on diversity of
citizenship and the federal questions presented
by the RICO claim. Defendants moved to
dismiss the complaint.

FN15. rs u.s.c. $ 78j(b).

FNtó. r7 C.F.R. $ 240.10b-5

FNl7. l8 U.S.C. $ 196l et seq.

In response to the motions to disniss,
Dibretl took a voluntary disrnissal, and
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DIMON dropped its federal securities law and
RICO claims. DIMON frled a second
amended complaint which contains six causes

of action, with jurisdiction premised

exclusively on alienage. IFNlBl With t}te
agreement of the parties, the motions to
dismiss the earlier pleadings have been

deemed applicable to the second amended
complaint, and the parties were given an
opportunity to brief arry ne\v issues raised by
that pleading. At this point, Tabex and the
Taberers seek dismissal of the entire action as

to them. Folium and LMI concede the
sufficiency of the indemnifrcation and
injunctive relief claims, but seek dismissal of
the common law tort claims. The motions
now are ripe for decision.

FNl8. See 28 U.S.C. $ 1332(aX2)

Discussion

Subject Matter Jurisdiction

DIMON is a citizen of Virginia. Dibrell and
all of the defendants are aliens. tFNlgl Tabex
and the Taberer defendants initialty
maintained that the three causes of action
arising under federal statutes were
insufflrcient as a matter of law and that the
rest of the case therefore should have been

disrnissed for lack of subject matter
jurisdiction, as the presence of aliern on both
sides destroys complete diversity.

FNl9. Dibrell is incorporated, and has its principal

place of business, in Zimbabwe, Am. Cpt. f 5;

Folium and LMI are incorporated, and have their

principal ptaces of business, in the British Virgin

Islands, Sec. Am. Cpt. fÍ 4, 6; Tabacalera is

incorporated, and has its principal place of

business, in the Kingdom of Spain, id. { 5; Tabex

is incorporated, and has its principal place of

business, in Zimbabwe, id. 1 7: Anthony C.B.

Taberer resides in South Africa, id. S 8; Paul A.B.

Taberer resides in tlìe Uûited Kingdom, id. f 9;

and Charles M.B. Taberer resides in Zimbabwe, id.

f 10.

t1l The presence or absence of jurisdiction
under 28 U.S.C. $ 1332 ordinarily is assessed

âs of the frling of the comPlaint.
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Nevertheless, the rule is not without
exceptions, and federal courts have the power
to permit the addition or deletion of parties
where necessaÐ¡ to preserve jwisdiction-
tFN2Ol Iæave is freely granted. Indeed, the
failu¡e to grant leave absent prejudice to the
remaining defendants is an abuse of
discretion. tFN211

FN20. E.g., Newman-Green, Inc. v. Alforzo-

Larrain, 490 U.S. 826, 109 S.Ct. 2218, 104

L.Ed.2d 893 (1989); Cooper v. Parsþ, 140 F.3d

433, Mz (2d Cir.1998).

FN2l. E.g., Samaha v. Presbyterian Hospital in the

City of New York, 757 F.zd 529, 531 Qd
Cir.l985).

[2]Hete, defendants have failed to show any
prejudice from the dropping of Dibrell as a
plaintiff. In consequence, while the better
course would have been for plaintiffs to move
pursuant to Rule 21 to drop Dibrell, tFN22l
the Court treats Dibrell's *364 notice of
dismissal pursuant to Rule 41 as such an
applicatíon and grants the motion.

FN22. See Sheldon v. PHH Corp., No. 96 Civ-

1666(LAK), 1997 WL 91280, at *3 & nn. 6-7

(S.D.N.Y. Mar. 4, 1997), affd, 135 F.3d 848 (2d

Cir.l998).

The dismissal of Dibrell Ieaves DIMON as

the only remaining plaintiff. As DMON's
citizenship is diverse from that of all of the
defendants, subject matter jurisd.iction exists
with respect to all of DIMON's claims.

Personal Jurisdiction

Tabex and the Taberers question the
existence of personal jurisdiction over them.
While DIMON ultimately wiII bear the burden
of establishing in personarrr jurisdiction' its
only obligation at this pleading stage is to
demonstrate a prirna facie case. tFN23l This
it has done.

FN23. E.g., Kernan v. Kurz-Hastings, Inc., 175

F.3d 236, 23940 Qd Cir. 1999).

[3] First, Tabex has consented to suit here.
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The CA, in which Tabex irevocably consented
to suit in this Court "for any actions, suits or
proceedings arising out of or relating to this
Agreement and the transactions contemplated
hereby," recites that its objects include
coordinating "the performance of the Stock
Purchase Agreement and the Asset Purchase
Agteement and to provide for certain
additional obligations of Tabex ..." tFN241
While Tabex asserts in entirely conclusory
fashion that the clairns against it "do not
relate to, or arise out of, the" CA, [FN25] its
argument elides the critical words from the
CA clause submitting to jurisdiction. Tabex
submitted to jurisdiction in this Court not only
with respect to claims relating to or arising
out of the CA, but also with respect to clai¡ns
relating to or arising out of "the transactions
contemplated" by the CA. tFN26l DIMON's
purchase of the shares of Intabex undeniably
was one of the transactions contemplated by
the CA.

FN24. CA at I

FN25. Blai¡ Mem. 12. kr light of the fact that

each party now has submitted each motion paper in

duplicate, the Coutt refers to the initial filings

simply as "Mem.," and the supplemental filings as

"Supp. Mem."

FN26. See CA at I

[4] Second, N.Y. CPLR $ 302(a), subd. 1,

provides in substance that there is personal
jurisdiction under New York law with respect
to claims arising out of the transaction of
business in New York, directly or through an
agent, by a non-domiciliary. tFN27l Here,
DIMON alleges that the Taberers, through
Intabex and Tabex, retained a New York frrm,
CS First Boston, to market this deal, that the
offering memorandum bY which the
transaction was promoted contained the
Taberers' recommendation that the acquirer of
Intabex acquire also the assets ofTabex, that
important preparations and primary
negotiations occurred here, that Anthony and
PauI Taberer personally participated in
negotiations in New York in their respective
corporate capacities and in their own behalf,
and that these activities ultimately resuÌted,
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among other things, in Anthony Taberer being
elected to the DIMON board and Paul and
Charles Taberer receiving management
positions with DMON. tFN28l

FN27. N.Y. CPLR $ 302(aXt) (McKinney 1990).

FN28. Sec. Am. Cpt. nn 25,28-32, 147, 166-72.

In these circumstances, DIMON manifestly
has alleged that Tabex and the Taberers have
transacted business in New York. [FN29] Attd
the question whether the claims arise out of
this transaction of business here is not
troublesome. The dispositive question is
whether there is "some articulable nexus
between the business *365 transacted and the
cause of action sued upon ...." tFN3Ol

FN29. See Kreutter v. McFadden Oil Corp.' 71

N.Y.2d 460,467,527 N.Y.S.2d 195, 198-99,522

N.E.2d 40 (1988) (CPLR 302(a)(1) "is a 'single act

stanrte' and proof of one transaction in New York is

sufhcient to invoke jurisdiction ... so long as the

defendant's activities here were purposeful and

there is a substantial relationship between the

transâction and the claim asserted.").

FN30. Beacon Enterprises, Inc. v. Menzies, 715

F.zd 757 (2d Cir.t983) (quoting McGowan v'

Smith, 52 N.Y.2d 268, 272, 437 N.Y'S.2d 643'

645, 4t9 N.E.2d 321 (1981).

The essence of the tort claims asserted here
against Tabex and the Taberers is that they
were culpable participants in a scheme to
defraud DIMON in the sale of Intabex shares--

a transaction which involved extensive
activities, including negotiations, in New
York. In particular, DIMON claims that
Tabex and the Taberers conspired with others
in the effort to misrepresent. or at the very
least negligently misrepresented, the fi nancial
condition of Intabex and its relationship with
Tabex, inducing DIMON to consummate the
sale.

"A cause of action can be said to arise from
tra¡saction of business i¡r New York when --.

the New York business discussions were
essential to the birth of the contract and
frduciary relationship that la]Iegedlyl have ...

@
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been breached." [FN31] DIMON alleges that
was the case here. Plaintiff thus has

articulated the requisite connection between
its tort clairns and the business defendants

transacted in New York to ground this Court
with personal jurisdiction over these claims'
Whether it can prove this at trial remains to
be seen, but the allegations are sufFrcient at
this stage ofthe case.

FN3l. National Cathode Corp. v. Mexus Co., 855

F.Supp. 644,647 (S.D.N.Y'1994) (quoting Nee v'

HHM Fin. Serv., Inc., 661 F-Supp- 1180' ll85
(s.D.N.Y.1987).

The Alleged Release

t5l Folium, LNÍI and Tabacalera contend

that DIMON's entire case "is premised on the
assertion that DIMON was induced to pay

more for Intabex than Intabex was really
worth" and that its case therefore is barred' by

a 1997 release given in connection with a

purchase price adjustment under the SPA'

tFN321

FN32. Folium Mem. 23
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adjustment to the Purchase Price based on the
Final Net Worth of' Intabex. tFN34l It went
on to state that "[n]o claim may be asserted
under Article XII of the [SPA] or otherwise by
DIMON based on factual allegations made by
DIMON to support its proposed net worth
adjustments" with certain exceptions not here
relevant. tFN35l It is this agreement upon
which Folium, LMI and Tabacalera rest their
position There are, however, a number of
problems with this contention.

FN33. SPA $$ 1.05, 9.01(a).

FN34. SPA Amend. $ 7.01(a)

FN35. Id. $$ 7.01(b), 7.01(c).

Defendants' argument depends in significant
part upon the false premise that the outcome
of the pwchase price adjustment mechanism,
whether by comprornise or by determination of
a contested matter, was, or was intended to be,

a determination of "what Intabex was really
worth." The purchase price here was a
negotiated frgure +366 which may or may not
have been a function of the accounting book
value. While the purchase price was subject
to a reduction in the event tlre accounting
book value turned out to be less than a specifi'c

âmount, the fact that the parties reached an
agreement as to the accounting book value
thus may have only a tangential bearing on
whether DIMON overpaid for the shares of
Intabex by reason of the alleged breaches of
warranty and fraud. Certainly it ca¡rnot be

said at this stage that the agreement they
reached necessarily forecloses DMON's
present claim. And this conclusion is borne

out by the language of the release. The
parties agreed only that the SPA Amendment
"shall constitute a fuIl and frnal settlement
with respect to Section 1.05 of the ISPAI
regarding payments in respect of the Final
Net Worth of' Intabex--not that it settled any

and atl claims relating to the acquisition.

The SPA provided il substance that the
purchase price set forth in the agreement
would be reduced in the event the final net
worth of Intabex was less than $142 million,
as adjusted, and set out a procedure pursuant

to which a proposed balance sheet would be

tendered to DIMON, an opportunity for
objectiorn afforded, and any dispute resolved'

tFN33l A proposed balance sheet was

prepared, DIMON voiced objections, and the
parties resolved the dispute by entering into
* ugr""-"nt dated as ofAugust 14, 1997 and

denominated Agreement and Amendment No'
1 to Stock Purchase Agreement (the "SPA
Amendment"). The SPA Amendment
provided for the payment by Folium, LMI and

tabacalera to DIMON of $18,850,000 as weII
as other consideration It provided also that
"[t]he parties intend and agree that this
Agreement shall constitute a fiùl and frnal
settlement with respect to Section 1.05 of the

[SPA] regarding payments in respect of the
Finat Net Worth of [Intabex] and each party

waives any and all rights to seek a furt'her

This result is supported also by another }ine
of analysis. While it is well settled that a
general release ordinarily bars even claims of
which the releasorwas urulware when the
release was executed, tFN36l the rule is

(C) 2005 Thomson/West. No Claim to Orig' U'S' Govt' Wo

16div002335



48 F.Supp.2d 359
(Cite as:48 F.SuPP.zd 359, *366)

inapplicable in cases of fraud or where the
releasee "is silent after becoming aware that
the releasor is acting upon a mistaken belief
as to a material fact." tFNS7l Here the
release was lirnited, not general, and its
language did not clearly release claims (a) of
which the releasor was ulutware, or (b) arising
from rratters other than the historical book

value of the company. Indeed, the second

amend.ed complaint clearly relies upon a-lleged

fraud as to a nurnber of matters other than net
worth, including the quite öfferent issue of
profrtability. tFN38l Moreover, to the extent
that the second amended complaint relies on
misrepresentatio¡rs as to net worth, it alleges
fraud. And although it does not in terms
allege that the balance sheet that was

tendered following the closing as part of the
purchase price adjustment determination was

fraudulent, it does allege that the "Blank

-Account" and other irregularities first were

discovered in 1998 and that most of the
defendants intentionally misrepresented the
frnancial condition of Intabex to ilduce
DIMON to accept the settlement of the
purchase price adjustment. [FN39] Hence, the
plaintiff at least implicitly asserts that the
final financial statements tendered on behalf
of the defendants were fraudulent as well.

tFN40l

FN36. 8.g., Pickwick Comm., Inc- v. Weinberg,

No. 9l Civ. 1642(AGS), 1994 WL 620950

(S.D.N.Y. Nov. 8, 1994); Barrett v. United States,

622 F.Supp. 574, 584 (S.D.N.Y.1985), afFd' 798

F.zd 565 (2d Cir;1986); Lucio v. Curran, 2

N.Y.2d 157, 16t.{.2,157 N.Y.S.2d 948,952, t39

N.E.2d 133 (f956); Mergler v. Crystal Prop'

Assoc. Ltd., 179 A.D.2d 177, 583 N.Y.S.2d 229

(lst Dept.1992); G.S.C. Holding Corp. v. Cervoni,

69 A.D.zd 809, 810, 415 N.Y.S.2d 57, 58 (2d

Dept.), leave to appeat denied, 47 N.Y.2d 71r.0' 419

N.Y.S.2d 1026, 393 N.E.2d t049 (1979): St.

James Church, City of Brooklyn, Rector, Church

Wardens & Vestrymen Of v. Ciry of New York'

261 A.D. 614, 6r'1,26 N.Y.S.2d 762, 764 Qd

Dept.l94l).

FN37. Barrett, 622 F.Supp. at 584; see also

Mangini v. McClurg, 24 N.Y.2d 556' 563' 301

N.y.s.2d 508, sr3, 249 N.E.2d 386 (1969)

(inapplicabte where fraud alleged); G'S.C. Holding
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Corp., 69 A.D.2d at 810, 415 N.Y.S.2d at 58

(same).

FN38. E.g., Sec. Am. CPt.{Í 144-154

FN39. rd. ff 82-118,221

FN40. The Court notes ttrat the financial statements

on the basis of which the purchase price adjusÍnent

were to be determined were to be prepared as of the

closing date. SPA $$ 1.05, 9.01(a) (definitions of

Final Financial Statements and Closing Date)- In

view of the atlegation that Tabex transferred $37

million in cash to Intabex and that lnt¿bex wrote off
a payable of $6.5 million owed to Tabex after the

closing in order to eliminate the debit balance in the

blank account (Sec.Am.Cpt.{ 114), the clear

suggestion is that the balance sheet as of the

Ctosing Date, and hence the final financial

statements, overstated the net worth of lntabex as of

that date.

In alt the circumstances, the situation is too
murky to permit dismissal on the basis of the
release at this stage ofthe proceedings.

*367 Fraud and Negligent
Misrepresentation

Tabex

To begin with, the cornmon law fraud clairns
brought against Tabex as a principal a¡e
insufficient. Tabex is not alleged to have

made any material misrepresentations or
omissions with regard to Intabex. DIMON
merely alleges that the offering memorandum
prepared by CS First Boston stated that it
n*ãt pt"p*"d 'from materials supplied t'o CS

First Boston by Intabex Holdings Worldwide
S.4.... and Tabex.' " [FN41] But this is not
enough. Representations regarding Tabex's

frnancial condition are irrelevant in light of
Dibrell's voluntary dismissal. And apart
from the conspiracy theory set forth in the
civil conspiracy claim, DIMON has advanced
no basis for holding Tabex responsible for the
alleged fuaud or negligent misrepresentation
with respect to Intabex' Accordingly,
DIMON's fraud and negligent
misrepresentation claims must be dismissed
insofar as they are brought agairnt Tabex.
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tFN42l

FN41. Sec. Am. Cpt. { 146.

FN42. DMON fails also to allege sufficiently the

requisite special relationship between it and Tabex

to support the negligent misrepresentation claim.

See Silva Run Worldwide Ltd. v. Gaming Lottery

Corp., No. 96 CrV. 323I(RPP), 1998 WL 167330'
*il (s.D.N.Y.1998).

Reasonable Reliance

Folium, LMI and the Taberers seek

dismissal of DIMON's clairns for fraud and
negligent misrepresentation on the ground
that reasonable reliance is an element of both
of these clairns and that DIMON cannot
establish it.

Section 3.13 of the SPA recited that DIMON
had conducted its own review of Intabex. It
went on to provide in pertinent part that:

"In entering into this Agreement, IDIMONI
has relied solely upon its or¡¡n investigation
and analysis and the representations and
warranties contai¡red herein, and IDIMON]
"(a) except as otherwise set forth in this
Agreement, acknowledges that none of
[Intabex], its Subsidiaries, the Shareholders

lFolium, LMI and Tabacalera] or any of
their respective directors, ofFrces, employees,
Affrliates, agents or representatives makes

any representation or wanranty, either
express or irnplied, as to the accuracy or
completeness of any of the information
provided or made available to [DIMON] or
its agents or representatives prior to the
execution of this Agreement; and
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execution of this Agreement, except that the
foregoing li¡nitations shall not apply to
[Intabex] or any Shareholder to the extent
[Intabexl or zuch Shareholder makes the
specific representations and warranties set
forth in this Agreement and in the
Disclosure Schedule, but always subject to
the limitations and restrictions contained in
this Agreement and in the Disclosure
Schedule."

In other words, all ofthose covered by Section
3.13 are protected from liability except to the
extent that an individual or entity made
specific representations set forth in the SPA.
The Taberers allegedly controlled Folium and
Tabex, and Folium allegedly controlled
Intabex, tFN43l so the Taberers are AfüIiates
of Intabex and thus within Section 3.13 as

well. [FN44]

FN43. Sec. Am. Cpt. f{ 33-34,53

FN44. SPA $ 9.01(a), at 33

DIMON essentially acknowledges that its
disclairner of reliance on Írny representations
*368 other than those made in the SPA
forecloses its fraud and negligent
misrepresentation claims relating to events
prior to the execution of the SPA under
Danann Realty Corp. v. Haris [FN45] and
Harsco Corp. v. Segui tFN46l unless it can
bring itself within some exception to the
Danann-Harsco rule. tFN47l It argues'
however, that its claim is sufücient on the
theory that "even a specifrc disclaimer will not
undermine another party's allegation of
reasonable reliance" if the allegedly
misrepresented facts "are peculiarly within
the misrepresenting party's knowledge."
tFN48l

FN45. 5 N.Y.2d 317, 184 N.Y.S.2d 599, t57

N.E.2d s97 (195e).

FN46. 91 F.3d 337 (2d Cir.1996)

FN47. It does not contend that the disclaimer is

insufftciently specific to come within Danann.

FN48. Pl. Mem. t4 (quoting Warner Theatre

Assoc. Ltd. Partnership v. Metropolitan Life Ins.

*>F****

"(c) agrees, to the frrllest extent permitted by
law, that none of llntabex], its Subsidiaries,
the Shareholders or any of their respective
directors, ofFrcers, employees, Affrliates,
agents or representatives shall have any
tiability or responsibility whatsoever to
IDIMONI on any basis (including, without
limitation, in contract or tort' ... ) based upon
any information provided or made available,
or statemerrts made, to [Intabex] prior to the
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Co., 149 F.3d 134, 136(2d Cir.1998))

t6l The peculiar knowledge exception to the
Danann-Harsco doctrine holds that "even
where the parties have executed a specific
disclairner of reliance on a seller's
representations, a purchaser may not be

precluded from claiming reliance on ¿uly ...

misrepresentations if the facts allegedly
misrepresented are peculiarly within the
seller's knowledge ...." tFN4gl It finds its
theoretical basis in the premise that " '[w]hen
matters are PeculiarlY within the
defendant's knowledge, .'. plainti-ff may rely
without prosecuting an investigation, as he

has no independent means of ascertaining the
truth." ' [FN50] And the inquiry as to
whether the defendant has peculiar knowledge
of the facts at issue, of course, goes to the
reasonableness of the plaintiffs reliance
tFN5ll--if the plaintiff has the mea¡rs of
learning the facts and disclaims reliance on
the defendant's representations, there sirnply
is no reasonto relieve it ofthe consequences of
both its failure to protect itself and its bargain
to absolve the defendant of responsibility. On
the other hand, if the plainti-ff has conducted
the appropriate due diligence and reasonably
believes that it has conoborated the
defendant's representations, then a different
resuft may be warranted.

FN49. Tahini Investments, Ltd. v. Bobrowsky, 99

A.D.2d 489, 470 N.Y.S.2d 431, 433 Qd
Dept.l984).

FN50. Lazard Freres & Co. v. Protective Life krs.

Co., 108 F.3d 1531, 1542 (2d Cir.), cert. denied,

522 U.S. 864, 118 S.Ct. 169, r39 L.H.zd rlz
(1997) (quoting Matlis v. Bankers Trust Co., 615

F.2d 68, 80 (2d Cir.l980)); see also Tahini' 99

A.D.2d at 490, 470 N.Y.S.2d ar 432 33.

FN5l. See Lazard, 108 F.3d at l54l

t7lt8l The New York cases recognize that the
peculiar knowledge exception applies not only
where the facts altegedly misrepresented
titeratly were within the exclusive knowledge
of the defendant, but also where the truth
theoretically might have been discovered,
though only with extraordinary effort or great

Page 304

diffrculty. tFN52l As the peculiar knowledge
inquiry addresses the reasonableness of a
plainti-ffs clairned reliance, this makes a good

deal of sense; the effort necessary to discover
the truth bears on the reasonableness of a
plainti-ffs reliance on a defendant's
statements. tFN53l And the factors relevant
to this inquiry include the buyer's (1) level of
sophistication and (2) access to the information
underlying the alleged rnisrepresentation.
*369 [FN54] While not articulating it in these
terms, the case law intimates the need for
inquiring into these matters. tFN55l

FN52. See, e.g., Tahini, 99 A.D.2d 489, 470

N.Y.S.2d at 432-33 (reliance arguably justified

where plaintiff had no practical way of knowing that

purchased land had been used as industrial waste

dump); Todd v. Pearl Woods, tnc., 20 A.D.2d 911,

248 N.Y.S.2d 975,977 (2d Dept.1964), affd, 15

N.y.2d 817, 257 N.Y.S.2d 937. 205 N.E.2d 861

(1965) (facts discoverable by review of public

records held peculiarly within defendant's

knowledge), affd, t5 N.Y.2d 817, 257 N.Y.S.2d

937, 205 N.E.2d 861. t5 N.Y.2d 8l'1, 257

N.Y.S.2d 937,205 N.E.2d 861 (1965). See also

Lazard, 108 F.3d at 1542 & n. 9.

FN53. See Warner Theatre Assoc., 149 F.3d 134

(citing Yurish v. Sportini, 123 
^.D.Zd 

760, 507

N.Y.S.2d 234,23s (2d Dept.1986)).

FN54. See Grumman Allied Industries, Inc. v. Rohr

Industries, Inc., 748 F.zd 729 (2d Cir.1984)

(ustifiable reliance rejected in light of unfettered

access to information and buyer's sophistication to

make use of that access).

FN55. In general, the more sophisticated the buyer,

the tess accessible must be the information to be

considered within the seller's peculiar knowledge.

See, e.g., Jackson v. State, 210 A.D. ll5, 205

N.Y.S. 658 (4th Dept.1924) (although a

sophisticated buyer, access was limitedh Tâhini

Inveshnents, 99 A.D.2d 489, 470 N.Y.S.2d 431 (a

triable issue of fact whether buyer could have

ascertained that industrial waste drums were buried

on the property bought); Yurish, 123 A.D.2d 760'

507 N.Y.S.2d 234 (gross receipts of delicatessen

business in the peculiar knowledge of sellers where

buyer alleged it had 'virftrally no way of
confirming" seller's representations); Todd, 20
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A.D.2d 9Il, 248 N.Y.S.2d 975 (reliance justilted

no¡,vithstanding that information ascertainable in
public records); OnBank & Trust Co. v. F.D.I.C.,
967 F.Supp. 81, 86 (W.D.N.Y.1997) (although a

sophisticated buyer, a question of fact whether

information was made available during due

ditigence and whether the loan irregularities would

have been detected anyway); Patell Indus. Mach.

Co., Inc. v. Toyoda Machinery U.S.A., Inc., 880

F.Supp. 96, 98 (N.D.N.Y.1995) (a question of fact

whether in peculiar knowledge where substantial

cost to fly out to inspect machinery and inspection

might not have disclosed probtem); Compania Sud-

Americana de Vapores, S.A. v. IBJ Schroder Bank

& Trust Co., 785 F.Supp. 4lt (S.D.N.Y.1992)

(information not in seller's peculiar knowledge

where plaintiff had access to the information and

would have been able to discover the alleged

mis rep resent¿tions with ordinary due diligence).

tgl This case involves extremelY
sophisticated parties. DIMON had or had
access to the resources and specialized skills
necessarJr to conduct a quite thorough review
of the frnancia-I records of Intabex and Tabex.
Both sides were represented by able counsel
who carefirlly crafted ¿rn extraordinarily
detailed agreement in which the disclaimer in
Section 3. 13 obviously reflected bargained-for
language agreed to by pariies of comparable
bargaining power as opposed to boilerplate
imposed by a clearly dominant party upon a
much weaker one.

It appears also that DIMON had complete
access to the books and records oflntabex and
Tabex prior to entering into the controlling
agreements or, at least, could have declined to
go forward with the transactions if such access

had been denied. In consequence, it seems

reasonable to assume that a suffrciently
intensive review prior to the signing of the
agreements would have revea.led that which
\¡¡a6 discovered later. But the fundamental
question is whether the öfficuìty of
conducting a suffrciently intensive review,
given the information otherwise available,
was so great that reliance upon the
defendants' representations was reasonable
notwithstanding the disclaimer.
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the theoretical discoverability of the alleged
fraud prior to the closing militate strongly in
favor of holding that any reliance by DIMON
on any oral or written representations by the
defendants was ur¡iustifred as a matter of law.
tFN56l But it must be borne in mind that this
is a motion to dismiss, not even a motion for
srunmar1¡ judgment. The test here is whether
it now can be said with certainty that plaintiff
could prove no facts under this pleading that
would permit a recovery. tFN5?l And it is not
clear that that is the case.

FN56. Section 3.[3 does not preclude reliance as

agairst lntabex and the selling shareholders

(Folium, LMI and Tabacalera) on the

representations by each of them, respectively, made

in the SPA. But the fraud and negligent

misrepresentations claims against the defendânts on

those counts do not seek recovery for
misrepresentations by them in the SPA.

FN57. Conley v. Gibson, 355 U.S. 41, 4546,78
s.cr.99, 2L.Ed.zd 80 (1957).

The complaint details the manner in which
the chief irregularity complained of was
discovered after the transaction closed.
Under Article XII of the SPA, DIMON was
entitled to indem¡ri-fication from Folium,
Tabacalera and LMI through *370 September
30, 1998 for losses resulting from breaches of
the representations and warranties in the
SPA. tFN58l Foltowing the closing, DMON
embarked on an intensive search for such
breaches. During that period, DIMON found
that the accounting system of Intabex S.A.
allowed entries to be "audited-off." That is,
the transaction detail for entries so treated no
longer was available for review in the general
ledger or in the account analysis. Moreover,
the audited-off entries were stored in a data
file that was virtually inaccessible without
special access codes. [FN59]

FN58. Sec. Am. Cpt. n73,74. The SPA provided

that any losses or tiabilities would be set off agairst

$90 million of the convertible debentures. Id. ff
75,82.

FN59. Id. f 89

At frrst blush, DIMON's sophistication and
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To understand the purpose and effect of the
"audited off entries," DIMON required
accounting personnel to review journal entries
and other source documents and to reconstruct
accounting entries. tFN60l It tJlen contacted
the sofbware consultant who had serviced the
Intabex S.A. accounting system, and the
consultant ultimately was able to restore the
entries for certain periods through a
complicated computer process. tFN611 The
restoration of the general ledger in turn led to
the discovery of the so-called Blank Account
and to the fact that there had been substantial
activity in the account despite the fact that it
previously reflected no beginning balance and
no activity. tFN621 The activity had been
concealed by crediting the Blank Account at
the end of each fiscal year in aggregate
amounts sufücient to eli¡ninate the debit
balance created by charging expenses to that
account and recording frctitious debits to
supplier payable accounts or customer advance

accounts. tFN63l Shortty after the end of
each frscal year, afber the outside auditors had
completed their work, the Blank Account was
"revived" by reversing the March 31

transactions. tFN64ì

FN60. rd. f 90

FN6r. rd. f 9l

FN62. rd. nle2,e4

FN63. rd. { 96.

FN64. rd. f 98

One would ex¡lect that the discovery of such

a fraud shortty after the closing, if not earlier,
would have been inevitable, notwithstanding
the measures detailed above, because the
large debit balance carried in the Blank
Account presumably would have made it
irnpossible to reconcile the reported balance
sheet with the general ledger accounts. tFN65ì
But the complaint details the manner il
which this altegedly was avoided. According
to DIMON, the Taberers shortly before the
closing elirninated the balance in the Btank
Account by fraudulently generating accounts
receivable from parties related to them.
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tFN66l These fraudulent receivables then
were "paid" at or about the ti¡ne of the
closing. tFN67l And while these payments
eliminated the net worth defrciency that had
been created by the defendants' activities,
they allegedly were insuffrcient to avoid the
damage complained of because DIMON
already had been induced by false and
misleading frnancial statements to pay more
for Intabex than it otherwise would have.
tFN681

FN65. See id. f t09

FN66. rd. f 110

FN67. rd. ff rtl-14

FN68. Id. f 114. The principal claim appears to be

that the payment of the fraudulent receivables cured

the balance sheet shortfall but did not undo the

misleading impression as to the profitability of
Intabex created by the earlier fraudulent income

stâtements.

In the last analysis this Court must decide if
the allegatioru of the complaint, construed in
the light most favorable to DIMON, permit
the conclusion that the alleged accounting
scheme detailed above was within the peculiar
knowledge ofthe Intabex shareholders. That
is, taking into consideration DIMON's level of
sophistication *371 and access to the ñnancial
records of Intabex, might a trier of fact be
permitted to find that it was reasonable for
DIMON not to discover the alleged Blank
Account fraud?

Defendants argue that Lazard Freres & Co.

v. hotective Life Insurance Co. tFN69l
dictates a negative anìswer to that question
In Lazard, an insurance comparty agreed to
purchase $10 mitlion of ba¡k debt from a New
York investment bank. tFN?Ol The
representative for the buyer orally agreed to
the transaction while on vacation after an
eleven minute telephone conversation with
the seller during which the selLer described
the contents of a report concernirlg the
securities, a report the buyer never had seerL

and told the buyer that it would have to act
right away, before the report became public,
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i¡r order to buy at an advantageous price.

tFN7ll The Circuit assumed that the buyer
was bound upon its ora-l commitment and, in
consequence, that the pivotal report then was

within the peculiar knowledge of the seller.
tFN72l It nevertheless held, in light of the
buyer's sophistication, that the buyer's failu¡e
to protect itself by insisting that its
examination of the report be made a condition
of its obligation to close rendered its reliance
unjustifred as a matter of law tFN73l noting
that:

FN69. 108 F.3d 1531.

FN70. Id. at 1534

FN71. Id.

FN72. Id. at 1542.

FN73. Id. at1543

"[w]here, as here, a party has been put on
notice of the existence of material facts
which have not been documented and he
nevertheless proceeds with a transaction
without securing the available
documentation or inserting appropriate
language in tJ:e agreement for his
protection, he may tmly be said to have
wilIingly assumed the business risk that the
facts may not be as represented." [FN74]

FN74. Id. (citing Rodas v. Manitaras, 159 A.D.2d

341, 552 N.Y.S.2d 618, 620 (lst Dept.1990)).

Lazard does not go nearly as far as the
defendarrts contend. Although DIMON, Iike
the buyer in Lazard, was sophisticated and
had a duty to protect itself, the cases are not
entirely parallel. The buyer in Lazard knew
that it was going forward on the basis of the
seller's surnrnary of an important report, yet
failed to protect itself against the possibility
that the representations were false. DIMON,
however, allegedly thought it had fulI access

to the information underlying the defendants'
representations and that the i¡formation
corroborated them. Its alleged reliance
therefore was not knowingly blind, as w¿lri

that of the buyer in Lazard. Moreover, u¡rlike
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the buyer in Lazard, DIMON did seek to
protect itself against Possible
misrepresentations. It bargained for a post-

closing adjustment in the event the accounting
net worth of Intabex proved to be at variance
with the sellers' representations. tFN75l
Moreover, it obtained an indemlity from the
Intabex shareholders, secured by $gO million
in debentures, "for any misrepresentation"
breach of warranty or breach of any covenant
or agreement contained in" the SPA. tFN76l

FN75. See SPA $ 1.05 and Article Xtr. The Court

does not fail to note that the alleged

misrepresentations were made by Folium, Tabex

and the Taberers, and that DIMON's protection was

against misrepresentations made by Int¿bex. This,

however, is of no moment. As discussed infra,

there was, in fact, little distinction in identiry

between Int¿bex, Folium, Tabex and the Taberers.

FN76. Id. $ 12.04.

In the last analysis, the facts here cut both
ìilays. On the one hand, DMON's
sophistication, the language and carefully
crafted nature of the disclaimer, and the finely
honed contractual remedies for breach of
warranties and representations offer
substantial support for defendants' contention
that DIMON knowingly bargained away 6ome

of the protections that otherwise might have
been available to it, +372 that DIMON did not
rely on the alleged rnisrepresentations and, in
any case, that it d.id not do so iustifiably. On
the other hand, the allegations, if proved,
might perrnit a trier of fact to frnd that the
fraud was so well concealed that the truth
must be regarded as having been within the
exclusive knowledge of the defendants
notwithstanding DIMON's sophistication and
access to the Intabex books. Among other
things, the complaint suggests the likelihood
that Intabex's 1995 and 1996 fmancial
statements had been audited by Ernst &
Young, tFN?7l whose apparent failure to
detect the scheme lends credence to DIMON's
contention that the scheme was 60 well
conceaLed that DIMON was justified in relying
on the information provided to it. Only a
more extensive development of the facts will
permit a frrlly informed judgment. As the
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Court on this record cannot exclude the
possibility that plaintiff might prove facts
under the cu¡rent pleading that would entitle
it to relief, tFN78l defendants' motion to
dismiss these claims must be denied at this
stage.

FN77. Sec. Am. Cpt. ![ 25

FN?8. See, e.g., Conley, 355 U.S. at 45-46, 78

S.Cr. 99.

Particularity of Fraud Claims

Folium and the Taberer defendants next
contest the particutarity with which DIMON
has pleaded its comrnon law fraud claims.
Specifically, they argue that DIMON has not
alleged with particularity any connection
between the fraudulent activity and
defendants. tFN7gl The Court disagrees.

FN79. Folium contends that "DIMON's pleading

stilt provides no specific basis for its allegations drat

Folium had a role in the alleged fraudulent conduct

or âny knowledge that any of tntabex's financial

information was incorrect." Folium Supp. Mem.

14.

t10lt11l Ru-le 9(b) requires that "the
circumstances constituting fraud ... be stated
with particularity. Malice, intent,
knowledge, and other condition of mind of a
person may be aver:red generally." tFN8Ol
Plaintiffs must provide actua.l fraudulent
statements or conduct and a basis for its
allegations of scienter. tFN81i The latter can
be accomplished by "(1) alleging facts to show
that defendantf ] had both motive and
oppoúunity to commit fraud, or by (2) alleging
facts that constitute strong circumstantial
evidence of conscious misbehavior or
recklessness." tFN82l llere, DIMON
sufFrciently alleges fraud against Folium and
the Taberers-

FN80. fed. R. Civ. P. 9(b)

FN81. E.g., Stevelman v. Alias Research Inc., No.

97-9544, 1999 WL 187646, *4 (2d Cir. Apr.5,

1999); Chill v. General Elec. Co., 101 F.3d 263,

267 (?Á Cir. 1996) (citations omitted).
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FN82. S.Q.K.F.C., Inc. v- Bell Atlantic TriCon
Leasing Corp.,84 F.3d629,634(2d' Cir. 1996).

DIMON has detailed the alleged fraudulent
activity regarding Intabex's manipulation of
its accounting system tFN83l and the
dissernination of the fraudulent financial
statements via CS First Boston. tFN841
DIMON alleges also that the Taberers made
statements in New York regard.ing the false
frnancial statements in their capacities as
representatives of Folium despite their
knowledge of the operation of the Blank
Accou¡rt. tFN85l

FN83. Sec. Am. Cpt. ff 73-114.

FN84. Id. nl 25, 146, 148, 161ó5. Defendants

argue that they cannot be held responsible for the

information in the offering memorandum because of
a specihc disclaimer of reliance on the fust page of
the document. This argument fails, at least at this

stage, for the reasons discussed above with respect

to DIMON's disclaimer of defendants' extra-

contractual representations. The Court finds no

reason to accord less force to a disclaimer made

and signed by DMON in the SPA than to a

disclaimer in CS First Boston's offering

memorandum unacknowledged by DIMON.

FN85. rd. nl ß6-172.

Defendants argue that DIMON has alleged
nothing more than that they "must have
known of alleged Intabex accounting *373

irregularities," tFN86l even assuming as we
must that the foregoilg allegations âre
accepted as trrre. But this simply is not the
case. First, DMON alleges a nexus between
the alleged fraud and these defendants,
detailing throughout the second amended
complaint Folium's control of Intabex, and the
Taberers' control of Folium. tFN8?l According
to these allegations, the Taberers, through
Folium, di¡ected the accounting practices
detailed above. tFNBSl Second, the fraudulent
activity alleged here includes the intentional
misrepresentation by Folium and the Taberers
of "the condition of Intabex Worldwide and its
subsidiaries to induce DIMON to purchase the
stock of Intabex Worldwide." [FN89] Thfud,
the Taberers motive to engage in the alleged
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fraud is patpable. In consequence, DIMON
has alleged with adequate particularity that
Folium and the Taberers engaged in
fraudulent activitY.

FN86. Folium Supp. Mem. 15

FN87. Sec. Am. Cpt. ff 33-51, 56-59, 107-ll0

FN88. fd. ff 107-08

FN89. Id. { 220.

Alleged Absence of a Special Relationship

[12] Defendants Folium and the Taberers
next rnove to dismiss DIMON's negligent
misrepresentation claim for failure to state a
claim. In order to recover on such a claim, a

plaintiff must establish that (1) the parties

stood in some special relationship imposing a

duty of care on the defendant to render
accurate information, (2) the defendant
negligently provided incorrect information,
and (3) the plaintiffreasonably relied upon the
information given- tFNgOl Defendants, at this
stage, do not contest that the information was
incorrect and relied upon by plaintiff. The
issue is whether a special relationship existed
between defendants and DIMON prior to the
sale of Intabex.

FN90. E.g., Pappas v. Harrow Stores, Inc., 140

A.D.2d 501, 504, s28 N.Y.S.2d 404, 407 (2d

Dept.l988).

t13l The essential aspects of the requisite
special relationship, as Judge Walker wrote
not long ago, "may not be precisely defrned."

tFNgll "[T]he parlies must enjoy a
relationship of trust and reliance 'closer ...

than that of the ordinary buyer and seller,' "
tFNg2l and an "aÍn's length business
relationship is not enough." [FN93] But little
more can be said in the way of articulating a
rrrle of broad application; the matter is one

"for case-by-case analysis." [FN94] Moreover,
at least two cases have for¡nd suffrcient
complaints atleging the existence of a special
relationship between buyer and seller irr
corporate acquisitions involving lengthy
negotiations. tFN951
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FN91- Polycast Technology Corp. v. Uniroyal,

Inc., No. 87 Civ. 3297(JMW), 1988 WL 96586,
*10 (S.D.N.Y. Aug.3l, 1988).

FN92. Id. (citing Coolite Corp, v. American

Cyarumid Co.,52 A.D.2d 486, 384 N.Y.S.2d 808,

811 (lst Dept.t976)); see also American Protein

Corp. v. AB Volvo, 844 F.2d 56, 63 (2d Cir.),

cert. denied, 488 U.S. 852, 109 S.Ct. 136, 102

L.F;d.zd 109 (1988) (special relationship required

for a negligent misrepresentation claim is one that

"suggests a closer degree of trust and reliance than

that of the ordinary buyer and seller").

FN93. United Safety of Am., Inc. v. Consolidated

Edison Co., 213 A.D.2d 283, 623 N.Y.S.2d 591'

593 (1st Dept.1995).

FN94. Polycast, at *10.

FN95. Id.; Delta Holdings, Inc. v. Nat'l Distillers

& Chem. Corp., No. 85 Civ. 3439(JFK), 1988 WL

36330 (S.D.N.Y. Apr.l l, 1988).

[14] This transaction was more than a

simple sale. The par-bies engaged in lengthy
negotiations prior to the acquisition of Intabex
in which the defendants allegedly made
representations--based on their superior
information--regarding Intabex's financial
condition. tFN96l Moreover, as *374 part of
the purchase price, DIMON issued to the
Intabex shareholders $90 rnillion of DIMON
convertible subordinated debentures, thus
creating at least the possibility of a long-term
involvement between the shareholders and
DIMON. Paul, Charles and Anthony Taberer
received positions of trust within DIMON,
thus establishing a continued relationship
with DMON. tFNg7l For all these reasons,

the Court cannot exclude at this early stage
the possibility that the relationship among the
parties was sufficient to impose a duty of due

care upon the defendants in making
representations about the subjects of the
transaction. In consequence, the motion to
dismiss the negligent misrepresentation claim
is denied.

FN96. Polycast Technology Corp. v. Uniroyal'

Inc., No. 87 Civ. 3297(JMW), 1988 WL 96586, at
*12 (S.D.N.Y. August 31, 1988) (special
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relationship existed where extended negotiation

period between the parties before purchase of
selter's subsidiary, seller vouched for the earnings

projections and had superior information regarding

the subsidiary tfuoughout ttre negotiation).

FN97. Sec. Am. Cpt. { 235

Alleged Breach of Fiduciary Duty

l15l The Taberers next ¿ugue that DIMON
has not stated a claim for breach of frduciary
duty because they owed DIMON no duty at
the tirne of the alleged breach. tFNg8l But
DIMON's allegation is not limited to breaches
prior to the Taberers' affrliation with DIMON.
DIMON alleges that the Taberers breached
their frduciary duties after they became
employees of or consultants to DIMON by
"failing to reveal to DIMON that the value of
Intabex had been overstated and bY
permitting DIMON to make decisions and
frtings based on that fraud" even though they
were aware of it. [FN99l

FN98. See Paul and Charles Taberer were hired by

DIMON, and Androny Taberer received a seat on

DIMON's Board of Directors, following DIMON's

acquisition of Intabex. Sec. Am. Cpt. ff 30-32.

FN99. Pl. Supp. Mem. 15; Sec. Am. Cpt. { 236.

On this record the Court cannot say to a
Iegal certainty that no breach occurred if, in
fact, the Taberers withheld knowledge
regarding Intabex's accounting system which
affected--as plaintiff contends--DlMON's
corporate decisions and frlings.

The Conspiracy Claim

Defendants' frnal contention is that
DIMON's civil conspiracy claim must be
dismissed for failure to state an underlying
tort.

New York does not recogaize a claim for
conspiracy in the abstract. tFN100l
Nevertheless, "lalllegations of conspiracy are
permitted ... to connect the actions of separate
defendants with an otherwise actionable tort."
tFN1011 As discussed above, DIMON
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adequately has pleaded underlying torts
against Foliurn and the Taberers. DIMON
alleges also that Tabex conspired and acted in
concert with Folium and the Taberers in
effectuating those torts. In consequence, this
branch of defendants' motion is without merit.

FN100. Alexander & Alexander of New York, Inc.

v. Fritzen, 68 N.Y.2d 968,969,510 N.Y.S.2d 546,

547. 503 N.E.2d 102 (1986) (citations omitted).

FN101. Id.

Conclusion

In sum, the defendants' motions to dismiss
are denied in all respects except that Counts II
and Itr of the second amended complaint are
dismissed as to defendant Blair Investments
(Private) Ltd.

SO ORDERED.

48 F.Supp.2d 359

END OF DOCUMENT
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Supreme Court, Appellate Division, Second
Department, New York.

Frank DIODATO, et a1., ResPondents,
v.

EASTCHESTER DEVELOPMENT
CORPORATION, et al., Appellants.

May 20, 1985.

Purchasers brought action against
development corporation and others to recover
damages for fraud in inducement to enter into
contract, for breach of that contract, and for
specific performance. The Supreme Court,
Westchester County, Delaney, J., refused to
dismiss fraud claim, and defendants appealed.
The Supreme Court, Appellate Division, held
that contractual provision concerning
purchaser's reliance on vendor's
representation could be reasonably interpreted
to allow such reliance instead ofprohibiting it
and, thus, ambiguity was to be construed
against party who drafted contract, namely
vendor.

Affrrmed.

West Headnotes

[1] Fraud 4L
184k41
Allegations that defendants falsely promised
to equip new residence with elevator at no

extra charge and that this misrepresentation
was designed to and did in fact induce
plainti-ffs to sign contract of sale were
suffi.cient to state cause of action to recover
damages for fraud in inducement,
notwithstanding contractual provision
concerning representations of seller.

[2] Vendor and Purchaser 46
400k46
Contractual provision concerning purchaser's
reliance on vendor's representation could be
reasonably interpreted to allow such reliance
instead of prohibiting it and, thus, ambiguity
was to be construed against party who drafted
contract, namely vendor.

Page 3LP

95k155
Ambiguous clause which appe¿rrs in contract is
to be construed against party who drafted it.

**293 Goodhue Banks Arons & Pickett,
Mount Kisco (Joh¡r L. Arons, Mount Kisco, of
counsel), for appellants.

John C. Wirth, Jr., White Plains (Maria Joy
Frank, White Plains, of counsel), f,or

respondents.

Before TilONE, J.P., and BRACKEN,
RLIBIN and LAWRENCE, JJ.

MEMORANDUM BY THE COURT

In an action, inter *304 alia, to recover
damages for fraud in the inducement to enter
into a contract, to recover damages for breach
of that contract, and for specifrc performance
thereof, defendants appeal, as lirnited by their
brief, from so much of an order of the Supreme
Court, Westchester County, entered August
16, 1983, as denied that branch of their
motion which was to dismiss the plaintiffs'
cause of action to recover damages for fraud in
the inducement.

**294 Order affrrmed insofar as appealed
from, with costs.

t1Ï2lt31 The plaintiffs' allegations that
defendants falsely prornised to equip thei¡ new
residence with an elevator at no extra charge,
and that this misrepresentation was designed
to and did in fact induce plaintiffs to sign a
contract of sale, were sufficient to state a
cause of action to recover damages for fraud in
the inducement. We reject defendants'
contention that the fraud action is bared. by
the following clause which appeared in the
contract ofsale:

"16. LIMMATION ON
REPRESENTATIONS AND
PURCHASER'S RELIANCE--Purchaser
represents to the Seller that the Purchaser
knows, has examined and has investigated
to tJ:e fi.rll satisfaction of the Purchaser the
plans or the model (Iess ¿rny displayed
EXTRAS) house type and the lot to be sold;
that neither the Seller nor arry agent,[3] Contracts 155
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ofFrcer, employee or representative of the
Seller has made any representation
whatsoever regarding the subject matter of
this sale or any part thereof or of any matter
or thing pertaining thereto, or concerning
any right, privilege or license in connection
therewith, and the Purchaser in executing,
delivering and/or performing this
Agreement does not rely upon any
statement and./or information except the list
of displayed EXTRAS to whomsoever made
or given, directly or indirectly, verbally or in
writing by advertisement, except the
Offering Plan for TOWNHOUSES AT
LAI(E ISLE ASSOCIATION, D.IC.,
incorporated herein by reference. The
parties further agree that this instrument
contains the entire agreement of the parties
and that there shall be no modifications
hereof or agreements for changes in
construction allowances on account of the
purchase price or otherwise, in favor of
Purchaser, u¡-less in writing duly signed"
(emphasis added).

A-tthough defendants urge that we interpret
this clause as a disclaimer by plainti-ffs of any
reliance on verbal representations concerning
"extras", we find that the clause could also be
reasonably interpreted to allow such reliance
instead of prohibiting it (i.e., that plaintiffs
were entitled to rely on any verbal list of
extras). Since it is susceptible to two
reasonable interpretatiorìs, we find. the above
clause ambiguous. It is a well-settled rule of
law that an arnbiguous clause which appears
in a contract is to be construed against that
party who drafted it, in this *305 case the
defendant Eastchester Development
Corporation (see, Rentways, Inc. v. O'NeiII
MiIk & Cream Co., 308 N.Y. 342, 126 N.E.2d
271; Interested Underwriters at Lloyds v.
Ducor's, Inc., 103 A.D.2d 76, 478 N.Y.S.2d
285; Tougher Heating & Plumbing Co. v.
State of New York, 73 

^.D.zd 
732, 423

N.Y.S.Zd. 289). Therefore, Special Term
properly denied the motion to dismiss
plaintiffs' fraud in the inducement claim as a
matter of law.

In any event, the purported disclairner
would not inure to the benefrt of defendant
L'Homrnedieu as he was not a party to the
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contract (see, Wittenberg v. Robinov, 9 N.Y.2d
26L,2r3 N.Y.S.2d 430, 179 N.E.2d 868). \{e
have reviewed the remaining contentions
raised by the defendants and find them to be
without merit.

111 A.D.2d 303, 489 N.Y.S.2d 293

END OF DOCUMENT
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503 So.2d 1278
12 FIa. L. Weekly 427

(Cite as: 503 So.2d 1278)

District Court of Appeal of Florida,
Second District.

Dorothy DONOFRIO, APPellant,

Pasquale MATASSNI, no¡u* E. Rodriguez,
and Howard Bernstein, APPellees.

No.85-2726.

Jan- 28, 1987.
Rehearing Denied March 11, 1987

Shareholder brought action against two
other shareholders and purchaser of corporate
assets alleging that they conspired to deprive
her of the value of her stock. The Circuit
Court for Hillsborough County, Ralph
Steinberg, J., granted directed verdicts in
favor oftwo other shareholders and purchaser,
and appeal was taken The District Court of
Appeal held that: (1) whether two other
shareholders and purchaser participated in
scheme to deny shareholder any compensation
for her interest in corporation was question for
jury; (2) trial cou¡t erred in concluding that
action was time barred because it should have
been brought within three Years of
corporation's dissolution; and (3) shareholder
could bring action personally and was not
required to bring it as shareholder's derivative
suit.

Reversed and remanded.

West Headlotes

[1] Conspiracy 13

9lkl3
Conspirator need not take part in planning,
inception, or successful conclusion of
conspiracy; conspirator need only know of
scheme and assist it in some way to be held
responsible for all of acts ofhis coconspirators.

[2] Conspiracy 19
91k19
Existence of conspiracy and individual's
participation in it may be inferred from
circumstantial evidence.

Page 315

[SlConspiracy 2L
91k21
Whether two corporate shareholders and
purchaser of corporate assets participated in
scheme to deny third shareholder
compensation for her interest in corporation
was question for jury in third shareholder's
conspiracy action.

[4]Corporations 630(2)
101k630(2)
In corporate shareholder's action alleging
conspiracy to deprive her ofvalue ofher stock,
trial court erred concluding that suit was time
barred because suit had to be frled within
three years of corporation's dissolution, as

statute providing for three-year li¡nitations
period affects only those clairns existing prior
to dissolution and as shareholder's cause of
action accrrred afber corporation's dissolution.
West's F.S.A. $ 607.271(5).

[5J Corporations 190
101k190
Shareholder could personally maintain action
against two other shareholders for conspiracy
to deprive her of value of her stock, and was
not required to bring action as derivative suit
on behalf of corporation, as at time
corporation was dissolved invoh¡¡rtarily by
order of Department of State shareholder
lacked authority to apply for reinstatement of
corporation necessary to institute suit on
corBoration's behalf.

*1279 Stevan T. Northcutt of Levine,
Hirsch, Segall, Northcutt & Han-lon, P.4.,
Tampa, for appellant.

Pasquale Matassini, pro se

Thomas A. Smith, Tampa, for aPPellee
Rodriguez.

Michael A. Linsky of Linsþ, Reiber &
Scruggs, Tampa, for appellee Bernstein.

PER CIIRIAM.

Appellant Dorothy Donofrio, plaintiff below,
seeks reversal ofthe directed verdicts granted

@
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in favor of appellees, defendants in the trial
court. Because appellant attacks the trial
court's entry of directed verdicts, we review
and recite the facts in the light most favorable
to her.

Throja, Inc. was a Florida corporation which
owned one asset, a parcel of commercial real
estate located in Tampa, Florida, encumbered
by a first mortgage. Appellant Dorothy
Donofrio and appellees Pasquale Matassini
and Robert E. Rodriguez each owned one-third
of the stock in Throja. They were also sole

officers and directors of Throja. Throja's
parcel ofreal estate was leased to Deep South
Plantation Foods, Inc., which operated a bar
on the premises. The stock in Deep South
was owned equally by Matassini, Rodriguez,
and Donofüo's husband, James.

In late 1973 and early 1974, discord arose
among the parties. James Donofrio had been
convicted of a felony, and this resulted in the
revocation of Deep South's license to sell
alcoholic beverages. Without the liquor
license, Deep South was unable to make rental
payments to Throja which, in turn, was unable
to make the mortgage payments on its
property. Additionally, the Donofrios had
been unwilling to invest capital or work in
either Throja or Deep South throughout the
existence of these two corporations.

In June L974, Matassini and Rodriguez
formed Hillsborough Investments, Inc., each

owning one-half of the stock and being its sole
offi.cers and directors.

In Jufy t974, Matassini and Rodriguez
removed IMrs. Donofuio as a director and
ofticer of Throja. Her removal was

admittedly motivated by the desire of
Matassini and Rodriguez to exclude her from
subsequent transactions. In September of
that year, Matassini and Rodriguez caused
Throja to sell and Hillsborough fnvestments to
buy the real estate owned by Throja on which
Deep South had operated the bar. A total
purchase price of $110,000 was agreed upon,
which included Hillsborough Investments
assumirrg a $14,000 fi¡st mortgage, and
executing an $88,000 purchase money second

Page 31"6

mortgage and a $7,400 unsecr¡red note to
Throja.

In October 1974, Throja was involuntarily
dissolved for failure to frle its annual report
with the Secretary of State.

Hillsborough Investments made monthly
payments on the mortgage to Throja by
depositing the monies into a Throja bank
accou¡rt on which Rodriguez and Matassini
were the sole signatories. In Febmary 1976,
Matassini and Rodriguez caused Throja to
purchase two $5,000 certificates of deposit.
Thereafber, Matassini and Rodriguez each
obtained a $5,000 personal loan, using
Throja's certificates of deposit as collateral.
These loa¡s were not repaid, and on April l-,

1976, the bank redeemed the certificates of,

deposit.

In March 1976, Rodriguez sold his shares in
Deep South, Throja, and Hillsborough
Investments to appellee Howard Bernstein'
Bernstein replaced Rodriguez as a director and
offrcer in the three corporations. Thereafter,
Hillsborough Investments ceased making
payments on its mortgage to Throja. On
Aprit 2, 1976, Matassini withdrew about
$4,300 which remained in Throja's bank
account.

*1280 As a part of the transaction to
purchase the corporate shares from Rodriguez,
Bernstein approached Joseph Licata, Jr., who
is not a party to this appeal. Licata agreed to
transfer a liquor license he owned to the
property and operate a bar with Bernstein and
Matassini. These three then proceeded to
¿uïange for the purchase of the properby from
Hillsborough Investments. Bernstein had
been under the irnpression that Matassini and
Rodriguez were to "take care of' the mortgage
to Throja so that Hillsborough Investments
would own the real estate free and clear of any
obligations. He agreed to complete the
purchase provided he could review a title
binder. Because the title binder reflected
Throja's mortgage as an encr¡rnbrance against
the property, it was necessary to obtail a
satisfaction of that mortgage before Bernstei¡r
and Licata would agree to proceed with the
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transaction. A satisfaction of mortgage was
presented by Bernstein and executed on behalf
of Throja by Matassini and Rodriguez as its
officers. At this point, Rodriguez was

apparentty no longer an ofücer of Throja,
although he had not Yet received
remuneration from Bernstein for his shares in
Deep South, Throja, and Hillsborough
Investments. Later, Rodriguez, on advice of
counsel, marked this satisfaction "void," and
on April I5, 1976, Matassini executed a new
satisfaction as president of Throja. Bernstein
witnessed Matassini's signature on the second

satisfaction. Bemstein was aware that no

money was paid to Throja in exchange for the
satisfaction.

On April 20,1976, Matassini and Bernstein
caused Hillsborough Investments to transfer
the real estate to Bernstein and his wife,
Licata and his wife, and Matassini's son in
trust for Matassini. The property was valued
at $225,000 for purposes ofthe sale; however,
Bernstein and Matassini Paid no

consideration. Licata paid $25,000 in cash
and transferred his liquor license to the
property. The cash w¿rs apparently used for
repair and irnprovement of the bar. The
owners began operating a bar on the property
but it failed, and the property was eventually
sold to a third party for $225,000. Net
proceeds from this sa-le were divided among
Matassini, the Bernsteins, and the Licatas.

The net effect of the series of transactions
was that Mrs. Donofrio, who retained a one-
third interest in Throja, received nothing.

I\[rs. Donofrio was unaware of these events
until 19?7. In November of that year' more
than three years after dissolution of Throja,
she frled her lawsuit for compensatory and
punitive damages, allesing the existence of a
conspiracy to deprive her of the value of her
stock in Throja, and seeking imposition of an
equitable lien against the property to
compensate her for her loses.

Following several amendments to the initial
complaint, the case came on for jury trial in
1985 on the conspiracy theory. tFNll At the
conclusion of Mrs. Donofrio's case, the trial
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judge g¡anted a directed verdict in favor of
Bernstein on the ground that there was
insufrcient evidence to show his participation
in the alleged conspiracy. Rodriguez and
Matassini rested without presenting any
evidence. The trial judge g¡anted directed
verdicts in thei¡ favor on the theory that Mrs.
Donofrio's suit was actually a stockholder's
derivative clairn that by law should have been
frled within three ye¿rrs of Throja's
dissolution. The judge firrther ruled that the
evidence was insufficient to show Rodriguez
and Matassini participated in any alleged
conspiracy. On this appeal, Mrs. Donofüo
challenges the trial court's entry of these
directed verdicts.

FNl. The property was sold to a thi¡d party while

the lawsuit was pending. Therefore, the equitable

lien theory was not tried.

Mrs. Donofrio argtres that there was
sufFrcient evidence of appellees' participation
in the alleged scheme to render her Throja
stock worthless to withstand their motions for
directed verdict. Additionally, she asserts
that she has a personal cause ofaction against
appellees which was tirnely fiIed. We agree
with her contentions.

We believe the trial court erred in granting
motions for directed verdict on the evidence.
*1281 Matassini admitted that the reason for
removing Mrs. Donofrio as an officer and
di¡ector of Throja was to force her a¡rd her
husband out of the business. Hillsborough
Investments was created by Matassini and
Rodriguez to elirninate any interest the
Donofüos had in the bar operated on the
premises. Rodriguez and Matassini secured
personal loans collateralized by certificates of
deposit owned by Throja, resulting in Throja
assets being used to pay their personal debts.
Moreover, Matassini withdrew the balance of
funds remaining inThroja's bank account.

A jury could infer that Rodriguez signed the
satisfaction of the Throja mortgage to defraud
Mrs. Donofrio in order to receive payment
from Bernstein. In addition, Matassini
attempted to justfv his signing the
satisfaction of mortgage on behalf of Throja
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without receiving consideration by saying he
was only getting even with the Donofrios for
the loss of Deep South's liquor license and
resulting failure of that business.

T\rrning to the claim against Bernstein, the
evidence is conflicting concerning his
participation in the alleged conspiracy.
Reviewing the evidence in the light most
favorable to Mrs. Donofrio, Bemstein testified
that at the tirne he became an of,Frcer, director,
and stockholder in Throja he was aware of the
existence of a controversy between the
Donofrios and Matassini and Rodriguez.
Matassini told Bernstein that the satisfaction
of mortgage was being recorded without
consideration to Mrs. Donoffio because of the
economic loss to Deep South caused by Mr.
Donofrio. Berr¡stein acted to help secure the
satisfaction of mortgage. Thus, there was
evidence that Bernstein had direct knowledge
of the scheme to deprive Throja of its sole
asset which would effectively render Nfrs.
Donofuio's shares in Throja worbhless and that
he participated in the scheme. Furthermore,
as a result of the satisfaction being issued,
Bernstein received an interest in the property
unencumbered by the Throja mortgage.

t1ltzlt3l From the evidence presented, a jury
could infer Bernstein, Matassini, and
Rodriguez participated in a scheme to deny
Mrs. Donofrio any compensation for her
interest in Throja. A conspirator need not
take part in the planning, inceptiorq or
successfi¡I conclusion of a conspiracy. The
conspirator need only know of the scheme and
assist in it in some way to be held responsible
for all of the acts of his coconspirators.
Karnegis v. Oakes, 296 So.2d 657 (Fla. 3d
DCA L974), cert. denied, 307 So.2d 450
(Fla.19?5). The existence of a conspiracy and
an individual's participation in it may be

infened from circumstantial evidence.
Northwestern National Insurance Co. v.

General Electric Credit Cotp., 362 So.2d 120
(FIa. 3d DCA 1978), cert. denied, 370 So.2d
459 (Fla.1979).

When ruting on a motion for directed
verdict, the trial court rrust eva-luate the
evidence in the light most favorable to the
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nonmoving party and must indulge all
i¡ferences in that party's favor. Cutchins v.
Seaboard Air Line Railroad Co., 101 So.2d 857
(F1a.1958); see Reinhart v. Seaboa¡d Coast
Line Railroad Co., 422 So.2d 41 CFla. 2d DCA
1982), petition for review denied, 431 So.2d
989 (FIa.1983). Based on the evidence recited
above, we believe Mrs. Donofrio's case was
sufFrcient to withstand appellees' motions for
directed verdict grounded on insufficiency of
the evidence.

We next address the issue of whether Nf¡s.
Donofrio's action was time barred. As a
starting point, we deem her cause of action to
have accrued in April 1976. It was then that
Throja su.ffered a loss of the certifrcates of
deposit and corporate funds withdrawn by
Matassini, and the satisfaction of mortgage
was executed. This latter event caused
Throja's interest in the property, which was
the corporation's only asset, to vanish and
Mrs. Donofrio's stock to be rendered valueless.

The trial court ruled that the suit was ti¡ne
barred on the basis of section 607.297, Florida
Statutes (1985), which provides:

The dissolution of a corporation either:
(1) BV the issuance of a certificate of
dissolution by the Department of State;
(2) By a decree ofcourt; or
(3) Bv erçiration of its period of duration
*1282 shall not take away or irnpair any
remedy available to or against such
corporation or its directors, officers, or
shareholders for any right or clairn existing,
or any liability incurred, prior to such
dissolution if action or other proceeding
thereon is commenced within 3 years afber
the date of such dissolution. Any such
action or proceeding by or against the
corporation may be prosecuted or defended
by the corporation in its corporate rutme.
The shareholders, directors, and officers
shall have power to take such corporate or
other action as shall be appropriate to
protect such remedy, right, or claim. If such
corporation was dissolved by the expiration
of its period of duratior¡ such corporation
may amend its articles of incorporation at
any time during such period of 3 years so as

to extend its period of duration
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[4] This statute by its terms affects only
those clai¡ns existing prior to dissolution. As
we have observed, Mrs. Donofrio's cause of
action accrued in April 1976 when corporate
irregrrlarities occurred, which was long after
dissolution of the corporation. Consequently,
the triat court erred in concluding that Mrs.
Donofrio's suit had to have been frled within
three years of dissolution ofthe corporation-

[5] The trial court ruled that Mrs. Donofrio's
clai¡n was in the nature of a shareholder's
derivative suit and should have been brought
on behalf of the corporation. We agree that it
was a corporate cause of action. See Alario v.
Miller, 354 So.2d 925 (FIa. 2d DCA 1978).
Throja, however, was dissolved in 1974, and to
have instituted suit on behalf of it, it would
have been necessaq¡ to rei¡rstate the
corporation. See Cosmopolitan Distributors,
Inc. v. Lehnert, 470 So.2d Z3B (Fla. 3d DCA
1985), review denied, 486 So.2d 596
(F1a.1986). Section 607.27L(5), Florida
Statutes (Supp.1984), provides that any
corporation dissolved involuntarily by order of
the Department of State "may be reinstated
by the Department of State at any time upon
approval of an application for reinstatement
signed by an offrcer or di¡ector ofthe dissolved
corporation." At the time of Throja's
dissolution, Mrs. Donofrio was neither an
offrcer nor a director, having been earlier
removed from those positions by Rodriguez
and Matassini. Therefore, she had no
authority to apply for reinstatement of Throja.
Consequently, we hold that N[rs. Donofrio
could personally maintain the claim. To rule
otherwise would leave Mrs. Donofüo without a
remedy and allow Matassini and Rodriguez to
take advantage of their removing l\¡[rs.

Donofrio as an officer and director of Throja.

We reverse the trial court's judgment and
remand for further consideration consistent
with this opinion

GRIMES, A.C.J., and SCHEB and LEHAN,
JJ., concur.

503 So.2d L278, t2 Fla. L. Weekly 427
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United States District Court,
S.D. New York.

EED HOLDINGS, Plaintiff,
v.

PALMER JOIINSON ACQUISITION CORP.
and Andrew J. McKelvey, Defendants.

No. 04 Civ. 0505(RWS).

Oct.20,2004.

Friedman, Wittenstein & Hochman, New
York, NY, By: Stuart I. Friedman, Ivan O.
Kline, for Plaintiff, of cou¡sel.

Levi Lubarsky & Feigenbaum, New York,
NY, By: Steven B. Feigenbaum, for
Defendants, of counsel.

OPINION

SWEET, J

*1 The defendants Palmer Johnson
Acquisition Corp. ("PJAC") and Andrew J.
McKelvey ("McKelvey") (collectively the
"Defendants") have moved under Fed.R.Civ.P.
12(bX6) and 9(b) to dismiss the complaint of
plaintiff EED Holdings ("EED") against
McKelvey and under RuIe L2'r}.N2),

Fed.R.Civ.P., to dismiss the claim agairut
PJAC for lack of jurisdiction, and,
alternatively, under 28 U.S.C. $ 1404(a) to
transfer the claim to the Eastern District of
Wisconsin. For the reasons set forth below, the
motion to dismiss the claims against
McKelvey is granted in part and denied in
part. The motion to dismiss PJAC for lack of
jurisdiction is denied with leave to move for
srunmary judgment after jurisdictional
discovery.

I. Prior Proceedings

This diversity action was filed on January
22, 2004. On that day, a complaint was filed
against defendants McKelvey and PJAC by
EED, a Cayman Island coryloration whose
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chief asset is a Cayman Island flag vessel. The
above-referenced motions were heard and
marked as fully submitted on June 2,2004.

II. Facts Alleged InThe Complaint

The allegations of the complaint, which are
accepted as true for the pu4)ose of these
motions, describe the relationship of the
parties and the nature ofthe dispute.

For several decades prior to 2000, Palmer
Joh¡son, Inc. ("PJI") constructed yachts in
Wisconsin- (Compl.{ 7). In 2000, McKelvey
formed PJAC, and on September 29, 2000,
PJAC acqutred 100Vo of the stock of PJI and
two other Palmer Joh¡rson companies (the
"PJAC Acquisition"). (Compl.{ 8). McKelvey
has at all times been the sole shareholder and
director of PJAC. (Compl.Í 9).

For some 'tirne prior to the PJAC
Acquisition, PJI had experienced considerable
frnancial and operating diffrculties. (Compl.ll
8). Following the acquisition, PJI's condition
worsened. PJI incurred operatinglosses inthe
amounts of approximately $1.7 million during
the last three months of 2000, and $8.5
million during 2001. (Compl.f 11). In addition"
during 2001, PJI was required to recognize a
Ioss of approxirnately $12.4 rnillion, consisting
of l00Vo of its goodwill, so that PJI's total loss
for 2001 was approxirnately $20.9 million-
(Compl.Í 11).

In the spring of 2001, Marc Goldman
("Goldman"), the sole owner of EED, met with
McKelvey at the New York Yacht Club in
Manhattan Goldman, who was coruidering
several yacht construction companies,
discussed with McKelvey the type of yacht he
wanted. (Compl.{{ 13, 14). McKelvey w¿rs

then aware that PJI was undercapitalized, was
facing significant frnancial difficulties, and
would not be able to properly perform under a
yacht construction agreement. (Compl.f 15).
Nonetheless, in order to convince Goldman to
contract with PJI, McKelvey spoke at length
about the attributes of PJI, and specifically
stated that it had the capability and
wherewithal to properly construct in a timely
manner the yacht Goldman sought. (Compl{
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14). McKelvey also assr¡red Goldman that PJI
would be building the "greatest boats" and
that he was personally "comrnitted to PJI." Id.
In reliance on these representations, Goldman
decided to have EED contract with PJI.
(Compl.f 16).

*2 EED entered into a Yacht Construction
and Sale Agreement (the "Constmction
Agreement") with PJI on August 3, 2001,
pursuant to which PJI agreed to construct and
deliver to EED, on or before November 30,
2002, an aluminum a-lloy motor yacht (the
"Yacht") in accordance with specifications and
plans for a fixed price of $10,785,000. The
Construction Agreement provided that if PJI
failed to complete the Yacht on tirne, it would
owe EED liquidated damages of $2,000 per
day for each day of delay in delivery of the
Yacht, beginning on the thirty-frrst day
following the due date. (Compl.f 16).

The Constrrrction Agreement contained a
number of warranties by PJI, including a
wancanty to repair or replace any defects in
workmanship and,/or materials for a period of
thirty-six months following delivery of the
Yacht, and warranties with respect to the
speed of the Yacht. (Compl.{ t7). The
Constrr¡.ction Agteement fi¡rther provided for
the sale of an existing yacht (the "Interi-rn
Vessel") to EED for use while the Yacht was
being constructed. (Compl.ll 18). EED paid
$2.2 million to PJI for the Interim Vessel,
which was delivered to EED afber execution of
the Corutruction Agreement. (Compl.{ 18).

The Construction Agteement provided that
EED would return the Interim Vessel for
repurchase by PJI when the Yacht was
complete or near completion, and EED would
thereupon receive a $2.2 million credit to be

applied to the last several payments by EED
to PJI for the Yacht. (Compl.Í 18).

In order to further induce EED to contract
with PJI, PJAC executed a Parent Guaranty
dated August 3, 2001 (the "Guaranty"),
pursuant to which PJAC unconditionally and
i-rrevocably guaranteed to EED the
performance of, and compliance with, atl
obligations, covenartts, warranties, and
undertakings of PJI in the Construction

Page 322

Agteement. (Compl.{ 19). The Guaranty
provided that PJAC's liability to EED would
not be affected as a resuÌt of any agreement
entered into by EED and PJI, or by the
cessation for any reason of the liability of PJI
to EED, other than through completion and
delivery of the Yacht pursuant to the
Constrrrction Agreement. Id.

Afber a number of months, PJI fell behind
on its performance. (Compl.{ 20). By the end
of 2002, PJI was in default on various
obligations under the Construction
Agleement, and by early 2003, it was unable
to continue to work on the Yacht without EED
making additionaL payments not owed under
the terms of the Constrrrction Agreement.
(Compl.f 21).

In February 2003, a representative of PJI
advised Goldman that PJI would likely soon
be in bankruptcy, and suggested that EED
agree to immediately accept title to the Yacht,
release PJI from fi¡rther obligations under the
Construction Agreement, and then contract
with PJI to continue work on the Yacht on a
time and material basis. (Compl.Í 22). To
effectuate this, EED assigned all of its rights,
title, and interest in and to the Construction
Agreement to MG Vessel Construction LLC
("MG Vessel"), a limited liability comp¿rny
owned by Goldman (Compl.lT 23), and PJI
transferred title to the Yacht to MG Vessel in
satisfaction of its obligations to MG Vessel
under the Construction Agreement. (Compl.f
24). Notably, PJAC consented to the
assignment, acknowledged and agreed that
PJI was in default under the Construction
Agreement, and ir:revocably agreed that the
Guaranty would remain "in full force and
effect." (Compl.{ 23).

*3 On March 6, 2003, an involuntary
petition under the Banlauptcy Code was filed
against PJI in the United States Bankruptcy
Court for the Eastern District of Wisconsin.
(Compl.Í 25). MG Vessel thereafter contracted
with PJI for the completion of the Yacht on a
tirne and material basis, with MG Vessel
making certain payments to PJI and other
payments directly to third party vendors.
(Compl.{ 26). In late April 2003, the Yacht,
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a-Ithough still not completed, was floated at
Sturgeon Bay, and brought to a facility in
Michigan for further work by PJI. On or about
July 1, 2O03--approxirnately six months after
the completion date in the Construction
Agreement as extended by change orders--MG
Vessel took possession of the Yacht from PJI
in Michigan, though additional work was still
required. (Compl.tf 27). tFNll

FNl. MG Vessel subsequently transferred title to
the Yacht to EED and assigned to EED its rights

under the Guaranty. (Compl.f 33).

Because of PJI's frnancial condition, it was
not able to accept the return of the Interirn
Vessel and provide a credit to EED or MG
Vessel in the amount of 82.2 million as
provided in the Construction Agreement.
(Compl.{ 28). Instead, EED was forced to
retain possession of the Interim Vessel, and
incurred additional expenses in connection
therewith after it had the use of the Yacht.
Id. In December 2003, EED was able to seII
the Interim Vessel, but for less than half of
the $2.2 rnillion credit that was to have been
provided by PJI. (Compl.f 29).

The Yacht, as delivered, failed to meet
certain specifications and warranties in the
Constrrrction Agreement, including some for
which the agreement provides liquidated
damages. PJI has also not complied with its
warranty for the repair of defects, thereby
requiring EED to make fi¡rther payments to
third parties. (Compt.'{ 30). As a result of
PJI's munerous breaches, including those
related to the Interim Vessel, EED has
incurred damages in excess of $2.45 million.
(Compl.{$ 31,32).

lïT. Discussion

Four causes of action have been asserted by
EED in the complaint: (1) a breach of
guaranty claim against PJAC (Compl.f{ 35-

39), (2) a clai¡n of piercing the corporate veil
and alter ego liability against McKelvey
(Compl.![{ 40-46), (3) a fraud claim against
McKelvey, (Compl.{{ 47'50), and (4) a
negligent misrepresentation clairn against
McKelvey (Compl. t[{ 51-53).
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As stated above, defendants PJAC and
McKelvey have moved under Fed.R.Civ.P.
12(bX6) and 9(b) to dismiss EED's complaint
against McKelvey and under Fed.R.Civ.P.
12(bX2) to dismiss the claim against PJAC for
lack of jurisdiction, and, alternatively, under
28 U.S.C. $ 1404(a) to transfer the clairn to the
Eastern District of Wisconsin.

A. Standard of Review

A motion to dismiss pursuant to Rule 12

must be denied "u¡.less it appears beyond
doubt that the plaintiff can prove no set of
facts in support of his clairn which would
entitle him to relief." Scheuer v. Rhodes, 416
U.S. 232, 236 (L974) (quoting Conley v.
Gibson, 355 U.S. 41, 45-46 (1957)). For
purposes of a RuIe 12 motion, all weII pleaded
a-llegations are accepted as true, and a-ll
inferences are drawn in favor of the pleader.
Mills v. Polar Molecular Corp., 12 F.3d 1170,
rt14 (2d Cir.1993).

B. Dismissal Of PJAC For Lack Of Personal
Jurisdiction Denied

*4 Co-defendant PJAC has moved for
dismissal of EED's contract claim agairut it on
the grounds that this Court lacks personal
jurisdiction over PJAC. In a diversiþ action,
the law of the state in which the district court
sits governs personal jurisdiction over a
nonresident defendant. Fed.R.Civ.P.
4(kX1XA), United States v. First National City
Bank, 379 U.S. 378, 381-82 (1965). Here, EED
ârgues that the defendants are amenable to
suit under New York's corporate presence

doctrine and under its long arm statute. See

N.Y. C.P.L.R. $$ 301,302(aX1). tFN21

FN2. For the reasons discussed below, it is not

necessâry to consider EED's argument that personal

jurisdiction exists because PJAC is merely

McKelvey's alter ego.

1. Corporate Presence Doctrine

Pursuant to caselaw codified by section 301
of New York's Civil Practice Law and Rules
("CPLR"), an urùicensed foreign corporation is
subject to the general personal jurisdiction of
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the courts of New York if such corporation is
"doing business" in the state. See Landoil
Resources Corp. v. Alexander & Alexander
Servs., Inc.,77 N.Y.2d 28, 33, 563 N.Y.S.2d
739, 74L, 565 N.E.2d 488, 490 (1990); accord
Wiwa v. Royal Dutch Petroleum Co., 226 F.Sd
BB, 95 (2d Cir.2000). A defendant corporation
is deemed to be "doing business" in New York
if it has engaged in "such a continuous and
systematic course of [business] here that a
finding of its 'presence' in this jurisdiction is
wanantedl.]" Landoil, 77 N.Y.2d at 33, 563
N.Y.S.2d at 74L, 565 N.E.2d at 490 (citing
Laufer v. Ostrow, 55 N.Y.2d 305, 309-310, 449
N.Y.S.2d 456, 458, 434 N.E.2d 692, 694
(1982); Delagi v. Volkswagenwerk AG, 29
N.y.2d 426,430-31, 328 N.Y.S.2d 653, 655-56,
278 N.E.2d 895, 896 (1972); Frummer v.
Hilton Hotels Int'I, 19 N.Y.2d 533, 536, 281
N.Y.S.2d 4L, 43,227 N.E.2d 851, 853 (1967).

PJAC argues that it cannot be found to have
been "doing business" in New York because it
possessed "none of the factors indicative of
presence" in New York. Mareno v. Rowe, 910
F.2d 1043, t046 (2d Cir.1990). That is, PJAC
states that it had no offices, employees,
banking accounts, or activities in the state.
Furthermore, PJAC argues that McKelvey
merely resided in New York during the
relevant tirne period, and that such conduct is
insuffrcient, as a matter of law, to support a
finding that PJAC was doing business in-
state. See Fremay, Inc. v. Modern Plastic
Mach. Corp., 15 A.D.2d 235, 24I-42, 222
N.Y.S.2d 694, 700-01 (1st Dept.1961) (holding
that for the pur¡rose of determining whether
defendant corporation was doing business in
New York, it was of "no particular moment"
that (1) the defendant's corporate off,icers
resided in New York and (2) that such officers
used their personal ofhces for incidental
transactions relating to their status as offrcers/
-investors.)

EED argues that it has made a prirna facie
showing that PJAC was "doing business" in
New York by its allegations that McKelvey,
PJAC's sole shareholder and director, Iives
and works in New York. EED argues that
under applicable corporate law, DeI. CODE
ANN. tit. 8 $ 141(a) (2004), the responsibility
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for managing PJAC's affairs rests with its
board of directors. Since McKelvey was
PJAC's only director, EED ârgÌres, PJAC was
necessarily managed in New York, thereby
subjecting it to New York's corporate presence
doctrine.

2. Long Arm Jurisdiction

*5 CPLR section 302(aX1) gives the courts of
New York personal jurisdiction over a cause of
action involving a nondomiciliary defendant
who, in person or through an agent, "transacts
any business within the state [,]" provided
that the cause of action arises foom such
transaction. For the purrpose of determining
whether a given foreign corporation defendant
transacted business in New York, "what
counts is not the quantity of contacts with
New York, but rather the nature and quality
of the contacts." Lawrence Wisser & Co., Inc.
v. Slender You, Inc., 695 F.Supp. 1560, 1563
(S.D.N.Y.19BB). This inquiry focuses on
whether the defendant " 'engaged in some
pur¡loseful activity [here] ... in connection with
the matter in suit." ' Parke-Bernet Galleries,
Inc. v. Franklyn, 26 N.Y.2d 13, 16, 308
N.Y.S.2d 337, 340, 256 N.E.2d 506, 507 (1970)
(quoting Longines-Wittnauer Watch Co. v.
Barnes & Reinecke, 15 N.Y.2d 443, 457, 261
N.Y.S.2d 8, 18-19, 209 N.E.2d 68,75 (1965)).

With respect to long arm jurisdiction, EED
argues that the Court must conclude, for the
puq)oses of this motion, that PJAC transacted
business in New York because (1) McKelvey,
who is alleged to live and work in New York,
approved the Guaranty and (2) the initial
discussions between McKelvey and Goldman
concerning the Constn¡ction Agreement
occu¡red in-state at the New York Yacht Club.
In opposition, PJAC argues that EED has
failed to allege that PJAC transacted any
business related to the Guaranty in New
York. In particular, PJAC states that
McKelvey and Goldman did not discuss the
possibility of a PJAC guaranty during the
course of their 2001 meeting at the New York
Yacht CIub.

3. Jurisdictional Discovery Is War:ranted
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It is well established in this circuit that
prior to discovery, plaintiff can avoid Rule
12(bX2) dismissal by making a prirna facie
showing that personal jurisdiction exists.
Jazíti by Jazini v. Nissan Motor Co., 148 F.3d
181, 184 (2d Ctu.1998) (quoting BaII v.
Metallurgie Hoboken-Overpelt, S.4., 902 F.2d
L94, I97 (2d Ctu.1990)); Hoffritz for Cutlery,
Inc. v. Amajac, Ltd., 763 F.2d 55, 57 (2d
ctu.1985).

Based on the properly-pleaded allegations
contained in the complaint, which this Court
must accept as true for the purpose of this
motion, EED appears to have made a prima
facie showing that PJAC either (1) was doing
business in New York pursuant to CPLR
section 301 or (2) transacted business in New
York pursuant to CPLR section 302(aX1).

In light ofthe foregoing, it is appropriate to
deny PJAC's 12(bX2) motion and to grant
EED's request for jurisdictional discovery.
Once jurisdictional discovery is completed,
PJAC may choose to move for summarSr
judgment, pursuant to Fed.R.Civ.P. 56, for
lack of personal jurisdiction.

C. The VeiI Piercing/Alter Ego Clairn Is
Disrnissed

The New York Court of Appeals [FN3] has
described the doctrine of piercing the
corporate veil:

FN3. Although the law of the state of incorporation,
here Delaware, ordinarily governs whether to

disregard the corporate form, New York and

Delaware law on that issue are substantially similar.

See Harrison v. NBD Inc., 990 F.Supp. 179, 184

(E.D.N.Y.1998) (stating that a plaintiffasserting a

veil-piercing claim under Delaware law must show

"that the controlling corporation wholly ignored

separate status of controlled corporation and so

dominated and controlled its affairs that separate

existence was a sham.")

The doctrine ... is typically employed by a
lclaimant] seeking to go behind the
corporate existence in order to circumvent
the limited liability of the owners and to
hold them liable for some underlying
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corporate obligation lcitations omitted]. The
concept is equitable in nature and assumes
the corporation itself is liable for the
obligation sought to be irnposed [citation
omittedl. Thus, an attempt of a [claimant] to
pierce the corporate veil does not constitute
a cause ofaction independent ofthat against
the corporation; rather it is an assertion of
facts and circumstances which will persuade
the court to impose the corporate obligation
on its owners lcitation omitted].

*6 Matter of Morris v. New York State Dep't
of Taxation and Fin., 82 N.Y.2d I35, L40-4L,
603 N.Y.S.2d 807, 810, 623 N.E.2d 1157, 1160
(1993). The Second Circuit has stated that veil
piercing is a nar:row exception to the doctrine
of limited liability for corporate entities, and
that courts should permit veil-piercing only
under "extraordinar¡l circumstances." Murray
v. Miner, 74 F.8d 402,404 (2d Cirf.1996).

Under New York law, a party seeking to
pierce the corporate veil must generally show
that: "(1) the owners exercised complete
domination of the corporation in respect to the
tra¡saction attacked; and (2) that such
domination was used to comrnit a fraud or
vwong against the plaintiff which resulted in
plaintiffs injur¡r." Matter of Morris, 82 N.Y.2d
at L4L,603 N.Y.S.2d at 810-11, 623 N.E.2d at
1160-61 (1993). The New York Court of
Appeals has held that both of these elements
must be established in order to justi&
application of the veil-piercing doctrine. See
TNS Holdings, Inc. v. MKI Secs. Corp., 92
N.Y.2d 335, 339, 680 N.Y.S.2d 891, 893, 703
N.E.2d 749, 751, 703 N.E.2d 749, 75t (1998)
("Evidence of dornination alone does not
suffice without an additional showing that it
Ied to inequity, fraud or malfeasance.") (citing
Matter of Morris, 82 N.Y.2d 135 at 140-4L,
603 N.Y.S.2d 807 at 810, 623 N.E.2d at 1160.

In this district, veil-piercing claims are
subject to the pleading requirements imposed
by Fed.R.Civ.P. 8(a), which requires only "a
short and plain statement of the claim
showing that the pleader is entitled to relief."
See Rolls-Royce Motor Cars, Inc. v. Schudroff,
BBS, 929 F.Supp. lL7, L22 (S.D.N.Y.1996); see
also In re Currency Conversion Fee Antitrust
Litig., 265 F.Supp.2d 385, 426 (S.D.N.Y.,
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2003) ('[W]here ... veil-piercing claims are not
based on allegations of fraud, the liberal
'notice pleading' standard of Rule 8(a)

applies.") To avoid dismissal, a party seeking
application of the doctrine must come forward
with factual allegations as to both elements of
the veil-piercing clairn. See, e.g., JSC Foreign
Econ. Ass'n Technostroyex¡lort v. Int'l Dev. &
Trade Servs., 295 F.SuPP.2d 366, 379
(S.D.N.Y.2003) (stating that both elements of
a veil-piercing clairn must be alleged);
Zinarnanv. USTS New York, Inc., 798 F.Supp.
128, 131 (S.D.N.Y.1992) (same). Furthermore,
it is welt established that "purely conclusory
allegations cannot sufFrce to state a claim
based on veil-piercing or alter-ego liability,
even under [Ru]e 8(a)'sl liberal notice pleading
standard ." Irt re Currency Conversion Fee

Antitrust Litig., 265 F.Supp.Zd at 426; see

also De Jesus v. Sears, Roebuck & Co.,87 F.3d
65, 70 (2d Cir.1996) (dismissing alter-ego
claim where complaint was "devoid of any
specific facts or circumstances supporting"
plaintiffs conclusory allegations concerning
defendant's domination of its subsidiary);
Zi:na¡¡ran,798 F.Supp. at 132 (S.D.N-Y.1992)
(dismissing alter ego clairn on the g¡ounds

that "lcìomplaint [was] conclusory at best and
failtedl to plead to requisite elements of an
alter ego theory"). [FN4]

FN4. It should be noted that in its motion papets,

EED appears to suggest, via citation to hvo cases

from this district, that couclusory allegations as to

the elements of veil-piercing may be suffltcient to

avoid dismissal for failure to state a claim.

However, in both of these cases, the court's refusal

to dismiss a veil-piercing claim was based on its

<letermination that sufficient facts, and nof mere

conclusions, had been alleged. See Rolls-Royce

Motor Cars Inc. v. Schudroff, BBS, 929 F.Supp-

L 17, 122 (S.D.N.Y. 1996) ("Plaintiff has alleged the

fact of complete domination and the use of that

domination to commit a wrong against creditors.")

(emphasis added); Citicorp Int'l Trading Co. v.

Western Oil & Refining Co.,771 F.Supp. 600' 608

(S.D.N.Y.l99t) (holding that party seeking veil
piercing had set forth "a short and concise statement

of facts which are necessary to support their claim

to pierce the veil") (emphasis added).
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element of a veil-piercing claim--i.e., that
McKelvey dominated PJAC. The complaint
contains factual allegations concerning how
McKelvey dominated PJAC (see Compl. tTl 9,
42,44), how he "used PJAC to further his own
interest, at the expense of creditors of PJAC
and its subsidiaries' (id. at f t[ 9, 42, 43), and
how he "directed PJI to conceal information
from EED as to its operating difficulties and
delays." li¿. lt 20).

However, EED has failed to properly allege
the second element of the veil-piercing clairn--
i.e., that McKelvey used his domination over
PJAC to comrnit a fraud or wrong against
EED that which resulted in plaintiffls injury'
To satisfy this element, EED alleges only that
McKelvey "knowingly undercapitalized IPJAC
and PJII to avoid obligations that would arise
from their operations, including the
obligations to EED under the Construction
Agreement and the Guaranty," (Compl.tl 41).

Ilowever, EED fails to provide any factual
allegations as to why the undercapitalization
of PJAC, which undertook the Guaranty,
defrauded or otherwise harmed EED. EED has

similarly failed to allege that either McKelvey
or PJAC had anything to do with the PJI's
construction of EED's Yacht. According to the
complaint, this yacht construction, the subject
of the Guaranty, was done by others at PJI's
facilities in Wisconsin. Without such

allegations concerning the uldercapitalization
of PJAC, EED's veil piercing/alter ego claim
fails to establish that McKelvey's dornination
of PJAC was the ûreans by which wrong was

done to EED. See, e.g., TNS Holdings, 92

N.Y.zd at 340, 680 N .Y.S.2d at 893, 703
N.E.zd at 75L (dismissing alter ego claim for
Iack of "showing that through its domination
ldefendant] misused the corporate form for its
personal ends so as to comrnit a fraud or
wrongdoing or avoid any of its obligations."
lcitation omittedl ).

None of the decisions cited by plaintiff--all of
which support the proposition that both
elements of a veil-piercing claim must be
properly alleged in order to defeat a 12(bX6)

motion--wartant a different result' [FN5]

FN5. See JSC Foreign Econ' Ass'n*7 EED has adequately alleged the frrst
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Technostroyexport v. International Dev. & Trade

Servs., [nc., 295 F.Supp.2d 366, 379

(S.D.N.Y.2003) (denying t2(bx6) motion on the

grounds fhat the complaint contained factual

allegations as to both elements of the veil-piercing

claim); Fugazy Int'l Travel Group, Inc. v.

Stargazer, Ltd., No. 02 Civ. 3373(HB), 2003 WL
115220 at x3 (S.D.N.Y. Jan. 10, 2003) (holding

that corporate officer who knowingly causes a

trademark infringement is personally liable "without

regard to piercing the corporâte veil" ) (emphasis in

original); Accordia Northeast, Inc. Thesseus Int'l
Asset Fund, N.V ., 205 F.Supp.2d 176, 182

(S.D.N.Y.2002) (denying dismissal that plaintiff had

plead facts as to both elements of the veil-piercing

claim); Rotls-Royce, 929 F.Supp. at 122 (same);

Citicorp Int'l Trading Co. v. Western Oil & Ref.

Co.,77I F.Supp. at 608 (same).

D. The Fraud Claim Against McKelvey
Survives

The New York Court of Appeals has stated
that:

[i]n an action to recover damages for fraud,
the ptaintiff must prove a misrepresentation
or a material omission of fact which was
false and known to be false by defendant,
made for the purpose of inducing the ot'her
party to rely upon it, justifiable reliance of
the other party on the misrepresentation or
material omission, and injury[.]

Lama Holding Co. v. Smith Barney, Inc., 88

N.Y.2d 413, 421;646 N.Y.S.2d 76, 80; 668

N.E.2d 1370, 1373 (1996) (citing New York
Univ. v. Continental Ins. Co., 87 N.Y.2d 308'
318, 639 N.Y.S.2d 283, 289, 662 N.E.2d 763,

769 11995); Channel Master Corp. v.

Aluminium Ltd. Sales, Inc., 4 N.Y.2d 403,

406-07, 176 N.Y.S.2d 259, 262, L'l N.E.2d
833, 835 11958)); see also 604 William H.
Danne, Jr., N.Y. Jur. $ 14 (2d ed. 2003)
("N.Y.Jur." ) (The elements of the fraud cause

of action are "representation of a material
fact, falsity, scienter, reliance, and injury or
damage.").

*8 McKelvey has moved for dismissal of
EED's fraud clairn on the following groulds:
(1) that the allegedly fraudulent statements
are non-actionable "pufÊery," (2) that the ÍÏaud
clairn violates the economic loss rule, (3) that
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the fraud claim is inclistinguishable from the
breach of contract clairn, and (4) that the
complaint fails to allege scienter with
suffrcient particularity pursuant to Fed. R.
Civ. P gft). A review of the complaint in light
of relevant authority leads to the conclusions
that (1) McKelvey's statement as to PJI's
present wherewithal was not puffery, (2) the
economic loss rule does not apply to this
allegedly fraudulent statement, (3) the fraud
claim is distinguishable from plaintiffls
contract claim, and (4) the complaint has
adequately plead scienter.

1. McKelvey's Statement Concerning PJI's
Present Wherewithal are Actionable

EED alleges that McKelvey made three
fraudulent statements at the 2001 New York
Yacht Club meeting: (1) that PJI "would be
building the 'greatest boats" ' (Compl.î U); (2)

that PJI "had the capability and wherewithal
to properly construct the yacht sought by
Goldman in a timely marrter" (id.); and (3)

that McKelvey "was personally 'committed to
PJI." '(id.). McKelvey argues that aII three of
these statements are non-actionable puffery.

It is well established in New York that "a
seller's mere general commendations of the
product sought to be sold, commonly known as

'dealer's talk,' 'sales talk,' or 'pufflery,' do not
amount to actionable misrepresentationsf.]"
604 Wiliiam H. Danne, Jr., N.Y. Jur. $ 34 (2d

ed. 2003) ("N.Y.Jur." ) (collecting cases).

However, the doctrine of non-actionability for
puffery does not apply "to false
representations of material facts which are in
their nature ca-Iculated to deceive and are
made with the intent to deceive." 604 N.Y.
Jur. $ 34 (collecting cases).

The frrst and third of the statements
allegedly made by McKelvey during the
course of the 2001 New York Yacht Club
meeting are not actionable because they are
mere expressions of advertising, a well
recognized form of puffery. See, e.g., Quasha
v. American Natural Beverage Cotp., l1L
A.D.2d 537,567 N.Y.S.2d 257 (Lst Dep't 1991)
(disrnissing fraud claim where documents
withheld from plaintiff "contain nothing more
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than specuìation, advertising puffery and the
defendants' hopes for the future of the
company"); Simon v. Cunard Line Ltd., 75
A.D.2d 283, 288,428 N.Y.S.2d 952,955 (1st

Dep't 1980) (representation that the QEtr was

"the greatest ship in the world" was "mere
pu-ffrng and not actionable").

In contrast, the second of the three
statements involves McKelvey's alleged
misrepresentation as to the present condition
of defendant PJI's frnances and operations. As
such, this statement is not mere puffery. It is
actionable as fraud. See e.g., Cohen v. Koenig,
25 F.3d 1L68, Ll72 (2d Cir.1994) (stating that
under New York law, defendant's alleged
intentional overstatements of its net income
and the value of its current and capital assets
were actionable as fraud); Channel Master
Corp., 4 N.Y.2d 403, 407, 176 N.Y.S.2d 259,
262 (1958) (holding that defendant's allegedly
false statement that it had the capacity to sell
to plaintiff 400,000 pounds of aluminum was
actionable as fraud).

*9 The cases cited by the defendants to
support their puffery argument all involved
types of statements that ate analytically
distinct from the one at issue here. One group
of cases cited by the defendants addressed the
actionability of general claims made in the
context of advertisements to the general
public. See, e.g., Sample, Inc. v. Pendleton
Woolen Mills, Inc., 704 F.Supp. 498, 505
(S.D.N.Y.1989) (defendant's advertisement
offering "relationships that last a lifetime"
constituted non-actionable pufflery); Serbalik
v. General Motors Cotp., 246 A.D.2d724,726
667 N.Y.S.2d 503, 504 (3d Dep't 1998)
(defendant's advertisement clafuning that car
"would perform excellently" constituted mere
puffery); Scaringe v. Holstein, 103 A.D.2d 880,
88L, 477 N.Y.S.2d 903, 904 (3d Dep't 1984)
(defendant's advertisement clairning that car
was in "excellent condition" constituted
puffery). A second group of cases cited by the
defendants holds that projections of future
earnings are not generally actionable. See

Rombach v. Chang, 355 F.3d 164, t74 (2d

Cir.2004) (hotding that a financial analyst's
earning projections were non-actionable under
federal secr¡rities law); Shields v. Citytrust

Page 328

Bancorp., Inc., 25 F.3d L124, lI29 (2d
Cir.1994) (stating that under federal secr¡rities
law, forward-looking statements are not
actionable merely because they turn out to be
misguided); Highlands Irsurance Co. v. PRG
Brokerage, Inc., No. 01 Civ. 2272(GBD),2004
U.S. Dist. LEXIS 83, at *12 (S.D.N.Y. Jan 5,
2004) (holding that defendants' promises
concerning future profrtability are not
actionable as fraud under New York law);
Sheth v. New York Life Insurance Co.,273 A'

.D.2d 72, 74, 709 N.Y.S.2d 74, 75 (lst Dep't
2000) (holding that claims based on
"conclusory" statements and opinions of
"firture ex¡lectations" are not actionable as

fraud); Quasha, 171 A.D.2d 537, N.Y.S.2ù257
(holding that statements concerning "hopes for
the future of the company" are not actionable
as fraud). [FN6]

FN6. Defendants also cite two cases involving

omissions of facts, see Elghanian v. Harvey, 249

A.D.2d 206,20647 671 N.Y.S.2d 266 (lst Dep't

1998); Lesavoy v. Lane, 304 F.Supp.2d 520,530
(S.D.N.Y.2004), in support of an argument that

McKelvey had no duty to disclose PJI's frnancial

difficulties to Goldman/EED. Regardless of whether

such a duty existed, this argument ignores the fact

that EED's fiaud claim is premised on McKelvey's

afhrmative misrepresentations. Furthermore, once

McKelvey made claims as to PJI's wherewithal, he

was Obligated not to omit material facts. See

Banque Arabe Et Internationale D'Investissement v.

MD. Nat'l Bank, 57 F.3d 146, 155 (2d Cir.l995)
("In business negotiations, an affirmative duty to

disclose material information may arise from the

need to complete or clari$r one party's partial or

arnbiguous statement. " ).

Irt short, McKelvey's specifrc
misrepresentations concerning the
wherewithal of PJI is a proper basis for a
fraud clai¡n.

2. The Fraud Claim Does Not Violate the
Economic Loss Rule

New York's economic loss rrrle restricts
"plainti-ffs who have suffered 'economic loss,'
but not personal or property injury, to an
action for the benefrts of their bargain. If the
damages suffered are of the type remediable
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in contract, a plaintiff may not recover in
tort." Carmania Corp., N.V. v. Hambrecht
TereII Int'I, 705 F.Supp. 936, 938
(S.D.N.Y.1989); see also Schiavone Constr. Co.
v. Elgood Mayo Corp., 56 N.Y.2d 667, 669, 436
N.E.2d L322, t323, 451 N.Y.S.2d 720, 721
(1982) (holding that under the economic loss
rule, if an alleged product malfunction is
alleged to have caused purely economic loss,
then the end-purchaser is limited to contract
claims against the manufacturer and may not
seek damages in tort).

McKelvey argues that pursuant to the
economic loss rule, plaintiff cannot assert a
fraud claim alongside a contract clai¡n u¡less
personal injury or property damage has been
alleged. In support of this premise, McKelvey
relies heavily on a single decision from this
district, Orlando v. Novurania of Am., Inc, L62
F.Supp.2d 220, 225 (S.D.N.Y.2001). In
Orlando, the disappointed buyer of a boat that
developed cracks in its hull sued the seller/
manufacturer, asserting, inter alia, both
contract and fraud clairns. With regard to the
fraud claim, the plaintiff alleged that the
defendant's false representations prior to the
tirne that the sales contract was entered
induced the purchase ofthe boat. The Orlando
court held that plaintiffls fraud claim, which it
deterrnined to be "separate and distinct" from
the contract claim, id- at 225, was nonetheless
barred by New York's economic loss rule.
Ilowever, the Orlando court failed to identify
any New York cases addressing the
applicability of the economic loss rule to a
fraud claim. Rather, it reasoned that since
New York courts had failed to carve out any
applicable exceptions to the rule, it must be
interpreted to bar a fraud clairn for pure
economic loss. Id. at226.

*10 This Court has previously declined to
adopt the Orlando court's reasoning, holding
instead that "[i]n the absence of any
articulation to the contrar¡l by the New York
courts, the economic loss doctrine wiII not be
presumed to extend to fraud clai¡ns."
Computech Int'I Inc. v. Compaq Computers
Corp., No. 02 Civ. 2628(RWS), 2004 WL
L\26320 at *10 (S.D.N.Y. N-fay 21, 2004)
(observing that "[t]he parties have not cited to
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any case in the New York courts applying the
economic loss doctrine to an intentional tort,
nor has one been found by the Court. lcitations
omittedl"). McKelvey has failed to point to
any such cases, tFNTl and this Court's
renewed canvas ofNew York cases once again
reveals no authority for the application of the
econornic loss doctrine to claims, such as this
one, that sound in fraud.

FN7. The cases cited by defendants on this point all
stand for the uncontroversial (and entirely
irrelevant) proposition that the economic loss rule
prevents the assertion of negligence or strict liability
claims where plaintiffs injury is purely economic.

See PPI Enterprises (U.S.), Inc. v. Del Monte
Foods Co., No. 99 Civ. 3794(BSJ), 2003 WL
22118977 at * 27 (S.D.N.Y. Sept. 11, 2003)

(dismissing negligence claim for fâilure to claim
personal injury or property damage); Robehr Films,

Inc. v. American Airlines, Inc., No. 85 CtV.
1072(RPP), 1989 WL 111079 (S.D.N.Y. Sept. 19,

1989) (denying motion to amend complaint to add

negligence claim alleging economic loss only);
Carmania Corp., 705 F.Supp. at 939 (dismissing

malpractice and negligent misrepresentâtion claims

based on pure economic loss); Schiavone, 56

N.Y.2d at 669, 436 N.E.2d at 1323,451 N.Y.S.2d
åt 721 (reversing grant of leave to amend to add

strict liability claim for pure economic i4jury).

Moreover, as discussed in greater detail
below, New York courts have routinely
permitted fraud and contract claims to proceed
in tandem for the pu4)ose of recovering pure
economic loss. See, e.g., Deerfield Comm.
Corp. v. Cheseborough-Ponds, Inc., 68 N.Y.2d
954, 956, 502 N.E.2d 1003, 1004, 510
N.Y.S.2d 88, 89 (1986) (afFrrming lower court's
denial of motion to dismiss fraudulent
concealment counterclaim where another
counterclairn sounded in contract and the only
alleged damages were purely economic); First
Bank of Americas v. Motor Car Funding, Inc.,
257 

^.D.zd 
287, 29t,690 N.Y.S.2d 17,2L-22

(1st Dep't 1999); Steieerwald v. Dean Witter
Reynolds, Inc., 107 A.D.2d L026, L027, 486
N.Y.S.2d 516, 518 (4th Dep't 1985).

Based on the foregoing, the Court concludes
that the economic loss rule presents no bar to
the assertion of EED's fraud claim.

@
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3. The Fraud and Breach of Contract Claims
are Distinguishable

Defendants argue that Plaintiffls tort clairns
should be dismissed because the fraud claim is
indistinguishable from the breach of guaranty
claim. Under New York law, a fraud cause of
action generally does not arise where the
alleged fraud merely relates to a breach of
contract. Salvador v. Uncle Sam's Auctions &
Realty, Inc. ex rel. Passonno, 307 A.D.2d 609,
611, 763 N.Y.S.2d 360, 362 (3d Dep't 2003);
River Glen Assocs., Ltd. v. Merrill Lynch
Credit Corp ., 295 A.D.2d 274, 275, 743
N.Y.S.2d 870, 871 (1st Dep't 2002); Bazerman
v. Edwards, 295 A.D.zdL15,742 N.Y.S.2d 822
(1st Dep't 2002). However, this general rule is
subject to the corollary that "a party who has
breached a contract may be charged with
separate tort liability for fraud arising from a
breach of duty that is distinct from, or in
addition to, the breach of contract." 604 N.Y.
Jur. $ 7 (citing Freedman v. Pearlman, 27L
A.D.2d 301, 304 706 N.Y.S.2d 405, 408 (lst
Dep't 2000); Licette Music Corp. v. A.A.
Records, Inc., 196 A.D.2d 467, 60L N.Y.S.2d
297,297-98 (lst Dep't 1993); Steigerwald, 107

A.D.2d at f027, 486 N.Y.S.2d aL 518 (4th
Dep't 1985); Bernstein v. PoIo Fashions, Inc.,
55 A.D.2d 530, 531, 389 N.Y.S.2d 368, 370 (lst
Dep't 1976)).

*11 In particular, it is weII established that
a misrepresentation of present fact which is
the inducement for a contract is collateral to
said contract, and can support a separate fraud
claim. See, e.g., Deerfreld, 68 N.Y.2d at 956,
502 N.E.2d at 1004, 510 N .Y.S.2d at 89; see

also Primavera Familienstifung v. Askin, 130
F.Supp.2d 450, 491, reconsidered on other
grounds, 137 F.Supp.2d 438 (S.D.N.Y.2001)
(stating that "a false representation that
induces one to enter into a contract supports a
fraud claim"); First Bank of Americas v. Motor
Car Funding, 257 A.D.2d 287, 292, 690
N.Y.S.2d 77, 2I (1st Dep't 1999) ("[A]
misrepresentation of present facts is collateral
to the contract (though it may have induced
the plaintiffto sign the contract) and therefore
involves a separate breach ofduty.").

Here, the contract clairn seeks to recover the
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damages sustained by EED as a result of the
breaches of the Construction Agreement by
PJI, based on the Guaranty executed lo5'

PJAC. (See Compl. ff 36-38). In contrast, the
fraud claim seeks to recover the damages EED
has allegedly sustained as a result of being
induced to enter into the Construction
Agreement by McKelvey's alleged
misrepresentations of fact concerning the
present conditions of PJI's frnances and
operations. These statements, which allegedly
were made to induce the contract, are
collateral to the actual terms of the contract.
Furthermore, the damages that EED seeks to
recover in its fraud claim are distinct from the
"benefit of the bargain" damages sought in
the contract claim. While there is no
specification of these damages in the
complaint, no such specification is required.
See G-I Holdings Inc. v. Baron & Budd, 179
F.Supp.2d 233, 269 (S.D.N.Y.200 1). tFNSl

FN8. ln G-I Holdings, this Court stated that, to

sustain a claim for fraudulent inducement alongside

a claim for breach of contract, one must plead any

one of the following: (i) a legat duty separate from
the duty to perform under the contract; or (ii) a

fraudulent misrepresentation collateral or extraneous

to the contrâct; or (iii) special damages that are

caused by the misrepresentation and unrecoverable

as contract damages. 179 F.Supp.2d at 269
(emphasis added) (citing Blank v. Baronowski, 959

F.Supp. 172, 180 (S.D.N.Y.1997).

4. The Fraud Claim Satisfies Rule 9(b)

Fed.R.Civ.P. 9(b) states that "in all
averrnents of fraud or mistake, the
circumstances constituting fraud or mistake
shall be stated with particularity." The Second
Circuit "has read Rule g(b) to require that a
complaint '(1) specify the statements that the
plaintiff contends were fraudulent, (2) identify
the speaker, (3) state where and when the
statements were made, and (4) explain why
the statements were fraudulent." ' Rombach,
355 F.3d at 170 (quoting Mills v. Polar
Molecular Corp., 12 F.3d 1170, ll75 (2d
Cir.1993)).

With respect to the alleged
misrepresentations concerning PJI's present
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frnancial and operational capacity, McKelvey
does not dispute that the complaint satisfres
the flrrst three requirements set forth in MiIIs.
Rather, McKelvey contends only that the
complaint does not meet the fourth
requirement, arguing that EED has not
alleged facts that "give rise to a strong
inference of fraudulent intent," as required by
Second Circuit decisions. See, €.8., San
Leandro Emergency Med. Group Profrt
Sharing Plan v. Philip Mor:ris Cos., 75 F.3d
801, 812 (2d Cir.1996). However, the "strong
inference" requirement is tempered by the
recognition that a plaintiff "caûlot be

ex¡lected to plead a defendant's actual state of
mind[,]" and thus need not allege the
defendant's requisite intent with any great
specificity. Chill v. General EIec. Co., 10L F.3d
263,267 (2d Cir.1996); Cohen, 25 F.3d at ll73
(stating that under Rule g(b), (" 'plaintiffs
have the burden of pleading circumstances
that provide at least a minimal factual basis
for their conclusory allegations of scienter" ')
(quoting Connecticut National Bank v. Fluor
Corp., 808 F.2d 957,962 (2d Ctu.1987)); Jordan
(Bermuda) Inv. Co. v. Hunter Green Invs.
Ltd., 154 F.Supp.2d 682, 692 (S.D.N.Y.2001)
(stating that "Rule 9(b) requires that a
plaintiffplead the intent element of fraud only
in general terms").

*12 Although EED has suggested in its
papers that McKelvey intended a Ponzi
scheme (EED's Memorandum of Law, p. 13),

that allegation is absent from the complaint.
However, a plainti-ff can establish a strong
inference of fraudulent intent "by alleging
facts that constitute strong ci¡cumstantial
evidence of conscious misbehavior or
recklessness." Chill, 101 F.3d at 267 (quoting
Shields, 25 F.3d at 1128). Here, the complaint
contains specific allegations (1) that PJI was

ex¡leriencing financial diffrculties and
undercapitalization at the ti¡ne of McKelvey's
meeting with Goldman, and (2) that McKelvey
had knowledge of such diffrculties. (Compl.Ítl
1L-L2, 15). Such allegations satisfres the
scienter pleading requirement. See Degulis v.
LXR Biotechnology, Inc., 928 F.Supp. 1301,
1312 (S.D.N.Y.1996) (holding that the scienter
pleading requirement was satisfred simply by
alleging that the defendants were directors of
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companies that disseminated misleading
frnancial information); Sperber Adams Assoc.

v. JEM Management Assoc. Cor?., No. 90 Civ.
7405(JSM), 1992 WL 138344 at *4 (S.D.N.Y.
Jun. 4, 1992) (hotding that scienter was
adequately plead where private placement
memoranda and investment summaries were
alleged to contain material omissions and
defendants were alleged to have prepared such
documents) (citing ff'T v. Cornfeld, 619 F.2d.
909, 923-24 (2d Cir.1980) (hotding that
scienter was sufflrciently plead where the
complaint included both general allegations of
knowledge of a fraud and specifrc allegations
of misrepresentations)).

Therefore, EED has adequately pled a fraud
claim against McKelvey arising out of the
statement relating to PJI's present financial
and operational wherewithal.

E. The Negligent Misrepresentation Claim
Is Dismissed

Under New York law, the elements of a
clai¡n for negligent misrepresentation are
that:

(1) ttre defendant had a duty, as a result ofa
special relationship, to give correct
information; (2) the defenda¡rt made a false
representation that he or she should have
known was incorrect; (3) the information
supplied in the representation was known by
the defendant to be desired by the plaintiff
for a serious puq)ose; (4) the plaintiff
intended to rely and act upon it; and (5) the
ptaintiff reasonably relied on it to his or her
detrirnent.

Greenberg v. Chrust, 198 F.Supp.zd 578, 584
(S.D.N.Y.2002) (citing Hydro Investors, Inc. v.
Tlafalgar Power Inc., 227 F.3d 8, 20 (2d

Cir.2000).

Defendants have moved for dismissal of
EED's negligent misrepresentation claim on
the grounds that (1) there was no privity or
near privity between McKelvey and EED and
(2) t}r.aí there was no special relationship
between these parties.

The New York Court of Appeals has held
that "a special duty giving rise to a negligent
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misrepresentation claim must arise out of a
contract or some ... relationship approaching
... privity of contract." Id. (citing Parrot v.

Coopers & Lybrand, L.L.P., 95 N.Y.2d 479,

483 ?18 N.Y.S.2d 709, ?LL 741 N.E.2d 506,
508 (2000). The Court of Appeals has set forth
the following criteria for determining the
existence of a "near privity" relationship: (1)

defendant's awareness that the statement in
question was to be used for a particular
purpose, (2) reliance on the statement by some

identifiable parties in fu¡therance of that
purpose, and (3) some conduct linking
defendant to the parties and evincing
defendant's awareness of their reliance-
Ossining Union Free School Dist. v. Anderson,
73 N.Y.2d 417, 425,541 N.Y.S.2d 335, 339;
539 N.E.2d 91, 95 (1989). Applying this
criteria to EED's allegations concerning the
meeting between McKelvey and Goldman at
the New York Yacht Club, EED has
sufficiently plead the existence of a near-
privity relationship. It should be noted that
the case cited by defendants in support of the
proposition that EED has failed to satisfu this
pleading requirement is inapposite because it
addresses the separate question of whether a
plaintiff had come forward with suffrcient
proof to avoid sì.unmaÐ¡ judgment. See

Security Pac. Bus. Credit, Inc. v. Peat
Marwick Main & Co.,79 N.Y.2d 695, 705, 586

N.Y.S.2d 87, 92, 597 N.E.2d 1080, 1085
(1992).

+13 The next step in New York's negligent
misrepresentation analysis is to determined
whether this near-privity relationship
imparted a duty on McKelvey to provide
correct information. Under New York law, a
statement made in the context of an arms-
tength commercial transaction, without more,
cannot give rise to such a duty. See Kimmell
v. Schaefer, 89 N.Y.2d 257,263,652 N.Y.S.2d
715, 719,675 N.E.2d 450, 454 (1996). tFNgl
Rather, an arms-length commercial
transaction can only give rise to a negligent
misrepresentation claim if a special
relationship exists between the parties such
that plaintiffs reliance on defendant's
representation was justìfiable. Id. A special
relationship can arise where the defendant
either (1) possesses "unique or specialized
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expertise" or (2) occupies a "special position of
confidence and trust" with the injured party.
Id.

FN9. The Kimmell court made clear that the vast

majority of arms-length commercial transacfions,

which are comprised of "casual statements and

contacts" wilt not give rise to negligent

misrepresentation claims. See Kimmell, 89 N.Y.2d
at 263, 652 N.Y.S.2d at 7ll,9, 675 N.E.2d at 454.

Since Kimmell, New York courts have followed the

general rule of non-actionability for negligent

misstatements made in the context of arms-length

business transactions. See, e.g., Sheridan v.

Trustees of Columbia Univ., 296 A.D.2d 314, 316,

745 N.Y.S.2d 18, 19 (lst Dep't 2002) (negligent

misrepresentation claim dismissed "since, at the

time of the alleged misrepresentation, the parties

were clearly acting at arm's length"), leave to

appeal denied, 99 N.Y.2d 505, 755 N.Y.S.2d 711,

785 N.E.2d 733, ceft. denied, 539 U.S. 904

(2003); WIT Holding Corp. v. Klein, 282 A.D.zd
527, 529, 724 N.v .S.2d 66, 68 (2d Dep't 2001)

(modifying court order to dismiss negligent

misrepresentation claim on grounds that arm's

length business relationship had not given rise to
special relationship.).

EED has relied on Kimmell as authority to
establish that McKelvey possessed unique and
special expertise with regard to the PJUEED
transaction. The KimmeII court upheld a
judgrnent against a corporate ofticer/director
on the grounds that he made negligent
misrepresentations to investors that he had
solicited into a limited partnership. Kimmell,
89 N.Y.2d at 266,652 N.Y.S.2d at 720, 675
N.E.2d at 455. The false statements at issue
were a series of written and oral profrt
projections provided by the defendant to the
plaintiffs. Kimmell, 89 N.Y.2d at 26t, 652
N.Y.S.2d at 7I7-L8,675 N.E.2d at 452-53. The
defendant apparently urged the plaintiffs on
multiple occasions to rely on the âccuracy of
these projections. Id.

The Kimmell defendant was an attorney and
certiñed public accountant ("CPA") who had
formerly served as chief frnancial offlrcer
("CFO") for Pepsico. Id. During the relevant
time period, he served as chair and CFO of
Cogenic Energy Systems, Inc ("CESI"). Id.
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Furthermore, the plaintiffs knew that
defendant had been the general partner in
sirnilar previous ventures and apparently
assumed that he possessed unique business
and operational knowledge concerning the
venture that the plaintiffs had been recn¡ited
into. KimmeII, 89 N.Y.2d at 265, 652
N.Y.S.2d at7t9,675 N.E.2d at 454.

Based on these facts--i.e., defendant's
calculated and repeated efforts to disseminate
his statements to the plaintiffs, his efforts to
induce reliance on these statements, and
plaintiffs' knowledge of defendant's unique
professional skills and business experience--
the Kimmell court determined that a special
relationship had arisen between the parties.

McKelvey is not aìleged to have any special
professional training or past business
experience that would have given hirn the
type of unique expertise possessed by the
Kimrnell defendant. The complaint does not
allege that he was personally involved in the
operations of PJI, or that he claimed to have
expertise in the design, construction, or
fi.nancing of yachts or any aspect of yacht-

build.ing. There is no allegation that EED
believed that McKeIveY had unique
professional ability or experbise. Further-
more, McKelvey's alleged casual statement to
Goldman is anatytically distinct Íïom the
Kimmell defendant's comrnunications
campaign, which was calculated to induce
reliance.

*14 Because no special relationship has been
adequately alleged, the negligent
misrepresentation claim is dismissed'

F. The Motion To Tlansfer Is Denied

The PJAC motion, pursuant to 28 U.S.C' $

1404(a), to transfer this action to the Eastern
District of Wisconsin, where PJI constrr¡cted
the yacht for Goldman, raises the customary
issue ofbalancing:

(1) the plaintiffs choice of forum; (2) the
locus of the operative facts; (3) the
convenience and relative means of the
parties; (4) the convenience of witnesses; (5)

the availability of process to compel the
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attendance of witnesses; (6) the location of
physical evidence, including documents; (7)

the relative familiarity of the courts with
the applicable law; (8) the interests of
justice, including the interests of trial
efficiency.

Billings v. Commerce One, Inc., 186 F.Supp.2d
375, 377 (S.D.N.Y.2002). It appe¿rs that as

between these parties, the balance tips
slightly in PJAC's favor at this early stage of
the action. However, since the fraud claim
against McKelvey remains and since
McKelvey has not sought transfer, such

transfer is not warranted. See Chrysler Credit
Corp. v. Country Chrysler, Inc., 928 F.2d
1509, 1518 (2d Cir.1991) (stating that
"ls]ection I404(a) only authorizes the transfer
of an entire action, not individual claims'").

The motion to transfer is therefore denied.

Conclusion

The motion to dismiss the Guaranty cause of
action against PJAC for want of personal
jurisdiction is denied at this time with leave to
move for srunmaïJ¡ judgment after
jurisdictional discovery has been completed.
The motion to dismiss the veil piercing/alter
ego cause of action is granted. The motion to
dismiss the fraud cause of action against
McKelvey as to his statement concerning PJI's
wherewithal is denied but granted as to the
remaining statements. The motion to dismiss
the negligent misrepresentation cause of
action is granted. The motion to transfer is
denied.

EED is granted leave to replead within
twenty (20) days.

It is so ordered.

2004 wL 2348093 (S.D.N.Y.)

END OF DOCTIMENT
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United States District Court,
S.D. New York.

John H. ELLIOT, Plaintiff,
v.

James L. NELSON, Orbit Capital
Corporation, and Orbitex Management, Inc.,

Defendants.

No. 03 Civ. 5653(VM.

Jan.29,2004

Background: Fired capital corporation
executive filed state court action against
corporation and director under theories of
negligent misrepresentation and promissory
estoppel, alleging that director lured executive
into accepting position with false assurance
that corporation was close to raising $40
million venture capital fund. Action was
removed to federal court on basis of diversity
jurisdiction. Defendants moved for summary
judgment.

Holdings: The District Court, Marrero, J.,
held that: (1) employer did not engage in
negligent rnisrepresentation, as alleged
representations were not false when made and
executive's alleged reliance on those
representations \¡/as unreasonable, and (2)

executive also could not prevail on promissory
estoppel theory.

Motion granted.

West Headnotes

[1] Fraud 13(3)
184k13(3)
Under New York law, elements for negligent
misrepresentation claim are that (1) defendant
had duty, as result of special relationship, to
give correct information, (2) defendant made
false representation that he or she should
have known was incorrect, (3) information
supplied in representation was known by
defendant to be desired by plaintifffor serious
puq)ose, (4) plaintiff intended to rely and act
upon it, and (5) plaintiff reasonably relied on
it to his or her detrirnent.
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[2] Fraud 13(3)
184k13(3)

[2] Fraud 23
184k23
Under New York law, director of capital
corporation did not engage in negligent
misrepresentation to lure executive into
accepting position with false assurance that
corporation was close to raising $40 miìlion
venture capital fund, as alleged
representations were not false when made and
executive's alleged reliance on those
representations was unreasonable; director
and corporation took steps toward raising
money such as preparing detailed private
placement memorandum under consultation
with elite Manhattan frrm, distributing that
memorandum to many potential investors and
hiring several employees thought to have good
contacts with potential investors, and
executive's employment contract specifically
contemplated possibility that fi.rll amount of
fund would not be raised.

[3]Fraud 13(3)
184k13(3)
Although prornises of future conduct ¿rre not
actionable under New York law as negligent
misrepresentation, promise made with
preconceived and undisclosed intention of not
performing it constitutes misrepresentation of
material existing fact.

[4] Federal Civil Procedure 2539
1704k2539
Party may not create issue of fact by
submitting afFrdavit in opposition to sumrnary
judgment motion that, by omission or
addition, contradicts affiant's previous
deposition testimony. Fed.Rules
Civ.Proc.Rule 56(f), 28 U.S.C.A.

[5] Fraud 23
t84k23
Under New York law, where there is
meaningful conflict between written contract
and prior oral representations, party wiII not
be deemed to have justifrably relied on the
prior oral representations.

[6] Estoppel 85
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156k85
Reasonable reliance is necessar¡r element of
promissory estoppel.
+285 Jeffuey J. Mirman, Farmington, CT, for
Plaintiff.

Daniel L. Schwartz, Day, Berry & Howard,
L.L.P., Stamford, CT, for Defendants.

DECISION AND ORDER

MARRERO, District Judge

Plaintiff John Elliot ("Elliot") alleges that
defendant James Nelson ("Nelson"), a di¡ector
of defendant Orbit Capital Corporation
("Orbit"), Iured him into accepting arr
executive position at Orbit with the false
assurance that Orbit was close to *286 raising
a $40 million venture capital fund. Orbit
never raised the funds and ultimately fired
Elliot, who now seeks to recover damages
against Nelson, Orbit, and Orbitex
Management, Inc., ("Orbitex," and
collectively, "Defendants") under the theories
of ne gli gent misrepresentation and prornissory
estoppel. Defendants move for srurrmary
judgment. The motion is granted.

I. BACKGROUND IFNI]

FNl. The facnral summary derives from (l) the

complaint; (2) Elliot's Local Rule 56.1 statement

("Elliot 56.1"); and (3) Defendants' Local Rule

56.1 statement, as well as the affidavits and exhibits

attached to those documents. Except where

necessary, the Court will not cite these sources

further.

Orbit was a venture capital frrm that
invested in Internet start-up companies.
Beginning in February 1999, Paul Stefunek
("Stefu¡rek"), an executive recruiter, began
discussing with EIIiot the possibility of placing
hirn in an executive position with Orbit.
Stefunek gave Elliot a "position profiIe" for
the position of General Partner. That
document stated that Orbit was affrliated with
"the Orbitex Group of Companies," which had
"over $1.2 billion under management." Elliot
56.1 Ex. B. It also stated that Orbit had
"potential to access over $400 million in
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ventr¡re funding." Id. Stefunek, relying on
Nelson's representations to him, told Elliot
that Orbit was close to raising a $40 million
venture capital fund.

Elliot and Nelson met on June 9, 1999, and
Nelson reassured Elliot that Orbit was close to
raising the $40 million. Nelson also
highlighted the intimate relationship between
Orbit and Orbitex (which apparently had
access to vast capital), leading Elliot to believe
that there would be no problem raising the
money. On June 29, Nelson faxed Elliot an
employment agreement, under which Orbit
wouìd have paid Elliot an annual salary of
$200,000. Orbit rescinded the offer the next
day, however, because Orbitex officials did not
want Orbit to frll the position until the
venture capital fund was raised. Elliot met
with Nelson again on July 2, 1999, to see

about reviving the possibility of his
employment. Nelson again assured EIIiot that
there would be no problem raising the money.
Elliot agreed to accept a reduced salary of
$100,000, which would be elevated to the
original $200,000 when the venture capital
fund was raised. By entering the employment
agreement with Orbit, Elliot passed up at
least one other frrm offer of employment with
another internet company.

Elliot's employment contract permitted
either Elliot or Orbit to terminate the
agteement, with 30 days'notice, if the venture
capital fund was not raised within five months
of the contract date. Under those
circumstances, the contract obligated Orbit to
pay Elliot 60 days' salary and benefrts. Five
months later, Orbit had not raised the fund
and exercised its option to terminate its
employment agreement with Elliot.

EIIiot brought this lawsuit in Connecticut
state court, seeking damages against
Defendants on the basis of negligent
misrepresentation and prornissory estoppel.
Defendants removed the case to federal court
on the basis of diversity jurisdiction, and the
District Court in Connecticut transferred the
case to this district. Defendants now move
this Court for summar¡i judgment on all
clairns.
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tr. STANDARD FOR A SI.NVIMARY
JUDGMENT MOTION

The Court may grant srunmarJ¡ judgment only
"if the pleadings, depositions, answers to
interrogatories, and admissions on frle,
together with the affidavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party *287 is entitled
to a judgment as a matter of law."
Fed.R.Civ.P. 56(c). The Court must first look
to the substantive law of the action to
deterrnine which facts are material; "[o]nly
disputes over facts that might affect the
outcome of the suit under the governing law
will properly preclude the entry of sumrnaqr
judgment." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248, 106 S.Ct. 2505,9L L.Ed.2d
202 (1986). Even if the parties dispute
material facts, summary judgment will be
granted unl.ess the dispute is "genuine." Id. at
249, 106 S.Ct. 2505. "The mere existence of a
scintilla of evidence in support of the [non-
moving party'sl position will be insufficient;
there must be evidence on which the jury
could reasonably find for the [non-moving
partyl. " Id. at 252, 106 S.Ct. 2505.

Throughout this inquiry, the Court must
view the evidence in the light most favorable
to the non-moving party and must draw all
reasonable inferences in favor of that party.
See Hanson v. McCaw Cellular
Communications, Inc., 77 F.3d 663, 667 (2d
Cir.1996).

III. DISCUSSION

[1][2] "Under New York law, the elements
for a negligent misrepresentation claim are
that (1) the defendant had a duty, as a resuìt
of a special relationship, to give correct
information; (2) the defendant made a false
representation that he or she should have
known was incorrect; (3) the information
supplied in the representation was known by
the defendant to be desired by the plaintifffor
a serious pu4)ose; (4) tfre plaintiff intended to
rely and act upon it; and (5) the plaintiff
reasonably relied on it to his or her
detri¡nent." Hydro Investors, Inc. v. Tlafalgar
Power Inc., 227 F.3d 8, 20 (2d Cir.2000).
Elliot's negligent misrepresentation claim
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fails as a matter of law because, frrst,
Defendants' alleged representations were not
false when made, and, second, Elliot's alleged
reliance on those representations was
unreasonable.

[3] Although "[pJromises of future conduct
are not actionable as negligent
misrepresentations," Murray v. Xerox Cotp.,
811 F.2d Il8, L23 (2d Ci-r.1987) (applying New
York law), a promise "made with a
preconceived and undisclosed intention of not
performing it constitutes a
misrepresentation of 'a material existing fact.'
" Sabo v. Delman, 3 N.Y.2d I55, 164
N.Y.S.2d 7r4, t43 N.E.2d 906, 908 (1957)
(citation omitted). Ilere, Elliot casts
Defendants' assurances that Orbit would raise
the venture capital fund as assertions that
Defendants intended to try to raise the money.
These assur¿Ìnces were false, according to
Elliot, because Defendants actually made no
efforts to raise the fund, thereby indicating
that Defendants never intended to raise any
money at the tirne they were pursuing Elliot.
E1tiot highlights the fact that Orbit did not
actually raise any money towards the venture
capital fi,rnd, nor did Orbit actually create the
legal entity which would have held the money.

The Court disagrees with Elliot's argument
because the uncontradicted record evidence
demonstrates that Defendants did take steps,
although ultirnately unfrrritful, towards
raising money. For irntance, Orbit prepared a
detailed private placement memorandum
u¡rder consultation with an elite Manhattan
law firm, and Nelson distributed that
memorandum to many potential investors.
Nelson also hired several employees whom he
thought would have good contacts with
potential investors. In light of this evidence,
no reasonable juror would conclude that Orbit
had lured Elliot into the elaborate and
expensive ruse of pretending to raise capital
while intending not to do so, for no apparent
pu4)ose.

*288 tLl Elliot is correct that alleged
representations that Orbit was "close" to
raising the money wouìd be actionable in the
ordinar¡r case. That representation would
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suggests that Orbit had raised at least some

funds towards the $40 million goal. However,
this allegation directly contradicts Elliot's
deposition testimony from eight months
earlier:

Q: And did Mr. Nelson make any
representations to you on July 2, 1999 as to
what the current status was of the efforts to
raise the Venture CaPital Fund?
A: Not that I recall.
Q: Did you have any reason to believe that
as of July 2, 1999 any money had been
raised for the Venture Capital Fund?
A: I had no idea how much money was

raised at that time for the Venture Capital
Fund.
Q: So it's fair to say that you didn't know if
€ury money had been raised as of July 2,

1999.
A: Yes.

See Reply in Support of Defendants' Motion
for Summary Judgment, Ex. A at 174-75.

Elliot has not identifred anywhere in his
deposition where any Defendant told him that
Orbit was "close" to raising the venture
capital fund, or otherwise indicated to hùn any
particular amount of money which had
actually been raised. A "party may not create
an issue of fact by submitting an affidavit in
opposition to a summary judgment motion
that, by omission or addition, contradicts the
afFrant's previous deposition testimony."
Hayes v. New York City Dept. of Qorr., 84

F.3d 614, 619 (2d Cir.1996); see also Perma
Research & Dev. Co. v. Singer Co., 410 F'2d
572, 578 (2d Cir.1969) ( "If a party who has

been examined at length on deposition could
raise an issue of fact simply by submitting an
affrdavit contradicting his own prior
testirnony, this would greatly diminish the
utility of sumrnary judgment as a procedure
for screening out sham issues offact.").

[5] Alternatively, the Court concludes that
any alleged reliance upon the Defendants'
statements would be unreasonable as a matter
of law. Elliot certainly should not have relied
on assurances that Orbit would raise the full
amount of the venture capital fund because
his employment contract specifrcally
contemplated the possibility that it would not.
Where there is a "meaningful" conJlict

Page 338

between a written contract and prior oral
representations, a parby will not be deemed to
have justi-fiably relied on the prior oral
representations. Bango v. Naughton, 184

A.D.2d 961, 584 N.Y.S.2d 942,944 (3d Dep't
1992) ("tTlhe conflict between the provisions of
the written contract and the oral
representations negates the claim of reliance
upon the latter."). To the extent that Elliot
claims to have justifiably relied on the
implicit assertion that Defendants intended to
raise money, the Court, for the same reasons
discussed above, concludes that the
uncontradicted evidence demonstrates that
Defendants did intend to raise the money.

[6] It follows that Elliot's claim for relief
under a theory of promissory estoppel rnust
fail, as weII. Reasonable reliance is "a
necessarJ¡ element of promissory estoppel,"
T?i-Land Properties, Inc. v. 115 West 28th
Street Cotp., 238 A.D.2d 206, 656 N.Y.S.2d
863, 864 (lst Dep't 1997), and, for the reasons
discussed, Elliot's alleged reliance was
urrreasonable as a matter of law.

IV. ORDER

For the reasons stated, it is hereby

ORDERED that the motion of defendants
James Nelson, Orbit Capital Corporation, and
Orbitex Management, Inc. (collectively, *289

"Defendants") for srunmary judgment is
granted and the case is dismissed with
prejudice. The Clerk of Court is directed to
enter judgment on Defendants' behalf.

The Clerk of Court is directed to close this
case.

SO ORDERED.

301F.Supp.2d284

END OF DOCUMENT
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United States District Court,
S.D. New York.

Claudia ESTEVEZ-YALCIN, individually and
as parent and natural guardian of

N.M., an infant, and J.M., an infant,
Plaintiffs,

v.
The CHILDREN'S VILLAGE, Westchester

County Health Care Corporation, and Samuel
Toffel, Defendants.

No. 01Civ.8784(JGK).

Aug. 11,2004.

Background: Parent brought action alleging
that her children had been sexually abused by
volunteer of county juvenile treatment and
rehabilitation centers. County moved for
srunmar¡r judgment.

Holdings: The District Court, Koeltl, J.,
held that: (1) county did not negligently hire
volunteer; (2) county did not negligently
retain or supervise volunteer; and (3) county
was not liable for sexual abuse committed
after victirn was transferred from its facility.

Motion granted.

West Headnotes

[1] Infants 273
2Ltt<273
Under New York law, failure of county health
care facility to conduct background check on
volunteer before hiring him at its juvenile
treatment and rehabilitation center did not
amount to negligent hiring, even though
volunteer later sexually molested children he
met at center, absent evidence that routine
background check would have revealed that
volunteer had propensity to harm children.

[2] Infants 273
2rrk273
Under New York law, county health care
facility did not have sufficient notice of
volunteer's dangerous propensities towards
children to render it liable for negligent
retention or supervision of volunteer at

Page 340

juvenile treatment and rehabilitation center,
even though volunteer on one occasion played
with children other than those with whom
staff member had told hirn to play, and
volunteer later sexually molested children he
met at center, where children never told
anyone about inappropriate physical contact
between him and volunteer at center, and
there was no indication that anyone saw, or
should have seen, that physical contact.

[3] Infants 273
2Ltt<273
Under New York law, county health ca-r"e

facility was not liable for sexual abuse
committed by former volunteer at its juvenile
treatment and rehabilitation center, even
though volunteer met victirns at center, where
volunteer's abuse of victims occurred af'ter
they had been transferrred to another facility,
and after volunteer had quit work at center to
work at other facility.

[4] Infants 273
2ttk273
Under New York law, county health care
facility did not negligently misrepresent that
volunteer at its juvenile treatment and
rehabilitation center was safe and
comrnendable person, and thus coulil not be
held liable on that basis for volunteer's
subsequent sexual abuse of child¡en he met at
center, absent evidence that facility had any
reason to know that volunteer had propensity
for injurious conduct, or that it knew
children's mother would use any of its
representations to give volunteer access to
children.

[5] Federal Civil Procedu¡e 2553
1704k2553
Party resisting summar¡r judgment on grounds
that party needs additional discovery must
submit affrdavit showing: (1) what facts are
sought to resist motion and how they are to be
obtained, (2) how those facts are reasonably
expected to create genuine issue of material
fact, (3) what effort affiant has made to obtain
them, and (4) why affrant was unsuccessfuI in
those effiorts. Fed.RuÌes Civ.Proc.Rule 56(0,
28 U.S.C.A.
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*171 David Gilman, Gilman & Schneider,
New York City, for plaintiffs.

Gregory F. Meehan, General Counsel,
Elizabeth T. HilI, Sr. Assistant General
Counsel, Office of the General Coulsel,
Hawthorne, NY, for defendants.

OPINION and ORDER

KOELTL, District Judge.

This diversity action arises out of the
alleged sexual abuse of two minor children,
N.M. and J.M., by defendant Samuel Toffel
("Toffel"). The children's mother, Claudia
Estevez-Yalcin ("Estevez-Yalcin"), brought
this action on behalf of herself and on behalf
of N.M. and J.M. against Toffel, The
Children's ViIIage ("CV"), and Westchester
County Health Care Corporation ("WCHCC").
Toffel was a volunteer at both WCHCC and
CV at times when N.M. was a patient at each
ofthe institutions.

The Amended Complaint asserts nine claims
for relief against the defendants. WCHCC is
named only in the frfth claim for relief, which
asserts that WCHCC and CV are liable,
jointly and severa-lly, for negligently hiring,
retaining, and supervising Toffel. In their
opposition papers to the cr¡rrent motion, the
plaintiffs contend that they have also fairly
asserted a claim for negligent
misrepresentation against WCHCC in
connection with Toffel's transfer Íïom
WCHCC to CV as a volunteer. CV asserts a
cross-claim against WCHCC for contribution
and indemnity.

WCHCC moves pursuant to Federa-l Rule of
Civil Procedure 56 for summary judgment on
all clairns pending against it. The plainti-ffs
and CV both oppose the motion. As part of
their opposition to the motion, the plaintiffs
and CV move pursuant to RuIe 56(Ð for
additional discovery.
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judgment may not be granted udess "the
pleadings, depositions, answers to
interrogatories, and admissions on file,
together with the afFrdavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law." Fed.R.Civ.P.
56(c); see also Celotex Corp. v. Catrett, 477
u.s. 317, 106 S.Ct. 2548, 9l L.Ed.2d 265
(1986); Gallo v. Prudential Residential
Services Ltd. P'ship, 22 F.3d 1219, 1223 (2ð,

Ctu.1994). "The tria-l court's *172 task at the
summary judgment motion stage of the
Iitigation is carefirlly limited to discerning
whether there are genuine issues of material
fact to be tried, not to deciding them. Its duty,
in short, is confined at this point to issue-
frnding; it does not extend to issue-
resolution." Gallo, 22 F.3d at L224. 'I'Ïre
moving party bears the initial burden of
"informing the district court of the basis for its
motion" and identi&ing the matter that "it
believes demonstratels] the absence of a
genuine issue of material fact." Cetotex, 477
U.S. at 323, 106 S.Ct. 2548. The substantive
law governing the case will identify those
facts which are material and "only disputes
over facts that might affect the outcome of the
suit under the governing law will properly
preclude the entry of sumrnary judgment."
Anderson v. Liberty Lobby, Inc., 477 U.5.242,
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

In determining whether sr¡ürmary judgment
is appropriate, a court must resolve a1l

ambiguities and draw all reasonable
inferences against the moving party. See

Matsushita EIec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574,587,106 S.Ct. 1348, 89
L.Ed.2d 538 (1986) (citing United States v.
Diebold, Inc., 369 U.S. 654, 655,82 S.Ct. 993,
8 L.Ed.2d 176 (1962)); see aÌso Gallo, 22 F.3d
at 1223. Summary judgment is improper if
there is any evidence in the record from any
source Íìom which a reasonable inference
could be drawn in favor of the nonmoving
par.ty. See Chambers v. TRM Copy Ctrs.
Corp., 43 F.3d 29, 37 (2d Ctu.1994). ff the
moving party meets its burden, the burden
shifts to the nonmoving party to come forward
with "specific facts showing that there is a
genuine issue for trial." Fed.R.Civ.P. 56(e).

I

The standard for granting
judgment is well established.

srllnmaÏ)/
Summary

(C) 2005 Thomson'/West. No Claim to Orig. U.S. Govt. Wo

\¡\êstlaw
16div002375



331F.Supp.2dI70
(Cite as: 331 F.Supp.2d 170, *172)

The nonmoving party must produce evidence
in the record and "may not rely simply on
conclusory statements or on contentions that
the affidavits supporting the motion are not
credible." Ying Jing Gan v. City of New York,
996 F-2d 522, 532 (2d Cir.1993); see also
Scotto v. Almenas, 143 F.3d 105, 114-15 (2d

Cir. 1998) (collecting cases).

II

Unless otherwise noted, the following facts
are not in dispute. WCHCC is a public benefit
corporation created in t977 under the New
York State Public Authorities Law.
(WCHCC's Rule 56.1 St. f 1; Pl.'s Resp. 56.1
St. f 1; CV's Resp. 56.1 St. f 1.) CV is a New
York not-for-profit corporation located in
Dobbs Ferr¡r, New York, that provides
residential treatment and rehabilitation
progr¿rms for male juveniles with
psychological problems. (WCHCC's Rule 56.1
St. f 2; PI.'s Resp. 56.1 St. f 2; CV's Resp.

56.1 St. f 2.) N.M. and J.M. are brothers, and
they were born on December 15, 1985 and
March 14, 1993, respectively. (WCHCC's Rule
56.1 St. tlf 3, 6; Pl.'s Resp. 56.1 St. ff 3, 6;
CV's Resp. 56.1 St. t[f 3, 6.) N.M. and J.M.
currrently reside in Florida, but both resided in
New York when the majority of the alleged
injuries occurred. (Id.) Estevez-Yalcin is the
mother of N.M. and J.M., and she also
currently resides in Florida, although she
resided in New York when the majority of the
alleged injuries occurred. tFNll *L73
(WCHCC's Rule 56.1 St. f 7; Pl.'s Resp. 56.1
St. f 7; CV's Resp. 56.1St. f 7.)

FNl. Estevez-Yalcin is no longer a plaintitï in the

action against WCHCC because she failed to file a

timely Notice of Claim against WCHCC.
(WCHCC's Rule 56.1 St. l7; Pl.'s Resp. 56.1 St.

f 7; CV's Resp. 56.1 St. f 7.) Estevez-Yalcin has

appealed the order of the New York State Supreme

Court denying her petition to file a late Notice of
Claim, and that åppeal is still pending. At the

argument of the current motion, the parties

inftrrmed the Court that WCHCC has appealed that

part of the order of the New York Stâte Supreme

Court granting the petition by J.M. and N.M. to file

a late Notice of Claim, and that appeal is also still
pending.
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From February 11, 1997 to June 30, 1997,
N.M. was an in-patient at WCHCC's
Psychiatric Institute. (WCHCC's RuIe 56.1 St.

f a; PI.'s Resp. 56.1 St. t[ 4; CV's Resp. 56.1
St. I 4.) From June 30, 1997 to August 27,
1998 and from October 29,1998 to June 25,
1999, N.M. was a resident at CV. (WCHCC's
Rule 56.1 St. f 5; Pl.'s Resp. 56.1 St. u 5;
CV's Resp. 56.1 St. f 5.) J.M. was never €¿

patient at WCHCC and was never a resident
at CV. (WCHCC's RuIe 56.1 St. f 6; Pl.'s
Resp. 56.1 St. fi6; CV's Resp. 56.1 St. f 6.)

N.M. was an in-patient on the pediatric
ward at WCHCC from February 11, 1997 to
June 30, 1997. (WCHCC's Rule 56.1 St. f 18;
PI.'s Resp. 56.1 St. f 18; CV's Resp. 56.1 St. u
18.) Toffel was a volunteer at WCHCC from
approxirnately January 24,1997 until the end
of December L997. (WCHCC's Rule 56.1 St. t[
19; Pl.'s Resp. 56.1 St. f 19; CV's Resp. 56.1
St. f 19.) WCHCC concedes that it did not do
a background chegk on Toffel before it hi¡ed
hi¡n as a volunteer. (WCHCC's Response to
Interrogatories attached as Ex. N to Pl.'s
Resp. Rule 56.1 St., at L,4.) WCHCC contends
that Toffel was trained as a volunteer by two
recreational therapists on staff at WCHCC
and that Toffel was rarely, if ever, Ieft alone
with patients. (WCHCC's RuÌe 56.1 St. f 20.)
The plainti-ffs, however, contend that Toffel
was neither trained nor supervised at
WCHCC, and that ToffeI was left alone with
N.M. for substantial periods of time. (PI.'s
Resp. 56.1 St. f 20.)

N.M. testified that r¡¡hile at WCHCC he was
alone with Toffel on th¡ee occasions either in
the iiving room at WCHCC or on walks
around the building. (WCHCC's Rule 56.1 St.
n 22; PI.'s Resp. 56.1 St. t[ 22; CV's Resp.
56.1 St. !l 22; Deposition of N.M. attached as
Ex. D to Pl.'s Resp. 56.1 St. ("N.M.Dep.") at
38, 42, 192.) On more than one occasion,
Toffel periodically rubbed N.M.'s shoulder and
neck while talking to N.M. (N.M. Dep. at 39-
40.) On one occasion, Toffel touched N.M. on
his leg at the thigh while N.M. was seated
next to him at a table. (Id. at 40-41, 193.)
During at least one of the walks outside the
building, Toffel rubbed N.M. on the shoulder.
(Id. at 42-43.) N.M. did not tell anyone about
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the three incidents of physical contact he had
with ToffeI at WCHCC. (WCHCC Rule 56.1
St. f 22; Pl.'s Resp. Rule 56.1 St. f 22.) N.M.
testified that while he was at WCHCC he
"didn't really know lToffel]," and that Toffel
"was like a counselor that I had to see...."
(N.M. Dep. at 39.)

On June 26, L997, Estevez-Yalcin signed a
Voluntary Placement Agreement trarsferring
custody and care of N.M. to the Commissioner
of Social Services of the City of New York.
(WCHCC's Rule 56.1 St. f 25; Pl.'s Resp. 56.1
St. f 25; CV's Resp. 56.1 St. f 25.) On June
30, 1997, N.M. was discharged from WCHCC
and delivered into the care of a case worker
for the New York City Administration for
Social Services. (WCHCC's Rule 56.1 St. f 26;
Pl.'s Resp. 56.1 St. tf 26; CV's Resp. 56.1 St. f
26.) Also on June 30, L997, N.M. was
comrnitted to CV by the New York City
Department of Social Services. (WCHCC's
RuIe 56.1 St. tT 28; Pl.'s Resp. 56.1 St. f 28;
CV's Resp. 56.1 St. f 28.) Estevez-Yalcin
testifred that she met Toffel for the first tirne
on the day that N.M. was transferred to CV,
and that a WCHCC staff member who "looked
like a nurse" said that Toffel was a "nice gÌty"
who had been helping N.M. as a volunteer at
WCHCC and would continue to do so at CV.
(Deposition of Claudia Estevez-Yalcin
attached as Ex. I to WCHCC Rule 56.1 St.
("Estevez-Yalcin Dep.") at 82-83, 181.)

On July 9, 1997, Toffel submitted an
application to CV for a position as a volunteer;
*174 none of the references on the application
are people employed at WCHCC. (WCHCC's
Rule 56.1 St. f 31; Pl.'s Resp. 56.1 St. f 31;
CV's Resp. 56.1 St. f 31.) There is no evidence
in the record that CV sought from WCHCC, or
that WCHCC actually provided, a reference or
recommendation for ToffeI as part of his
application to be a volunteer at CV.
(WCHCC's Rule 56.1 St. ff 29'33; PI.'s Resp.
56.1 St. ff 29-33; CV's Resp. 56.1 St. u 29-33.)
However, Estevez-Yalcin testifred that when
she and N.M. arrived at CV, a CV staff
member informed her that Toffel was a
volunteer who would be working with N.M.
and that Toffel had been "recomnended from"
WCHCC. (WCHCC's Rule 56.1 St. f 34; Pl.'s
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Resp. 56.1 St. 1[ 34; Estevez-Yalcin Dep. at
178.) ToffeI was discharged by WCHCC as a
volunteer in December 1997 because he
contacted a parent, conduct that constituted a
breach of patient confrdentiality under
WCHCC rules. (Deposition of Maribeth
Abrenica dated Sept. 29,2003 attached as Ex.
A to Affrrmation of Barbara F. Kukowski
dated Nov. 9, 2003, at 63-66.)

Toffel sexually molested N.M. while N.M.
was a resident at CV. (WCHCC's RuIe 56.1 St.
f 13; Pl.'s Resp. 56.1 St. t[ 13; CV's Resp.
56.1 St. 1T 13.) The abuse continued
throughout N.M.'s stay at CV, often when
N.M. went for overnight visits to Toffel's
apartrnent. (WCHCC's Ru-le 56.1 St. tl 40;
Pl.'s Resp. 56.1 St. t[40; CV's Resp. 56.1 St. 1[

40; N.M. Dep. 88, 91-94.) During this time,
Toffel developed a relationship with Estevez-
Yalcin, through which he gained access to
J.M., whom Toffel also sexually molested.
(WCHCC's Rute 56.1 St. f 43; Pl.'s Resp. 56.1
St. f 43; CV's Resp. 56.1 St. f 43.) Toffel
later pleaded guilty to an indictment charging
him with sexually molesting N.M. during the
time when N.M. was a resident at CV and
with sexually molesting J.M. during the time
after N.M.'s release Ílom CV. (WCHCC's Rule
56.1 St. ![ 8; PI.'s Resp. 56.1 St. f 8; CV's
Resp. 56.1 St. f 8.)

m

WCHCC first moves for sumrnar¡r judgment
on the plaintiffs' negligent hiring, retention,
and supervision claims. The plainti-ffs clairn
that WCHCC's alleged negligence in hiring,
retaining, and supervising ToffeI renders
WCHCC liable for the injuries that Toffel
allegedly inflicted on N.M. at WCHCC, as
well as for Toffel's sexual abuse of N.M. and
J.M. after N.M. was transferred to CV. The
plaintiffs do not assert that WCHCC is liable
for Toffel's conduct under theories of
respondeat superior or vicarious tiability.
Rather, the plaintiffs assert that WCHCC is
liable, jointly and severally with CV, for
negligently hiring, retaining, and supervising
Toffel. [FN2] See Kerureth R. v. Roman
Catholic Diocese of Brooklyn, 229 A.D.2d 159,
654 N.Y.S.2d 791, 793 (2d Dep't 1997) ("In
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instances where an employer cannot be held
vicariously liable for its employee's torts, the
employer can sti[ be held liable under
theories of negligent hiring, negligent
retention, and negligent supervision. ")

FN2. The parties agree that New York law governs

this action.

However, a necessarJ¡ element of causes of
action for negligent hiring, retention, and
supervision "is that the employer knew or
shoutd have known of the ernployee's
propensity for the conduct which caused the
injur¡r." Kerrreth R., 654 N.Y.S.2d at 793-94
(collecting cases); see also Gomez v. City of
New York, 304 A.D.2d 374,758 N.Y.S.2d 298,

299 (lst Dep't 2003); Oliva v. City of New
York,297 A.D.2d 789,748 N.Y.S.2d 164, 166
(2d Dep't 2002). "There is no common-Iaw
duty to institute specific procedures for hiring
employees unless the employer knows of facts
that wou-Id lead a reasonably *175 prudenf
person to investigate the prospective
employee." Kerrreth R., 654 N.Y.S.2d at 795;
see also Doe v. Whitney, I A.D.3d 610,779
N.Y.S.2d 570, 57L-72 (2d Dep't 2004)
(reversing denial of summary judgment where
"the plaintiffs failed to raise a triable issue of
fact showing that the School was aware of
facts that would have led a reasonably
pmdent person to further investigate [the
defendantl"¡. "A¡ employer is under no duty
to inquire as to whether an employee has been
convicted of crimes in the past. Liability will
attach on such a claim only when the
employer knew or should have known of the
employee's violent propensities." Yeboah v.

Snapple, Inc., 286 A.D.2d 204,729 N.Y.S.2d
32, 33 (1st Dep't 2001); see also Day v. J.
Vlachos Hellenic Service Station, 2 A.D.3d
482, 767 N.Y.S.2d 893, 893 (2d Dep't 2003);

T.W. v. City of New York, 286 A'.D.zd 243,
729 N.Y.S.2d 96, 97-98 (1st Dep't 2001) ("[A]n
employer has a duty to investigate a
prospective employee when it knows of facts
that would lead a reasonably prudent person
to investigate that prospective employee.").
Therefore, "recovery on a negligent hiring and
retention theory requires a showing that the
employer was on notice of the relevant
tortious propensities of the wrongdoing
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employee." Gomez, 758 N.Y.S.2d at 299.

[1] In this case, WCHCC concedes that it did
no background check on Toffel before it hired
him as a volunteer. However, without some

evidence that WCHCC knew or should have
known that Toffel posed a risk of injury to
children, WCHCC's failure to investigate
Toffel fi¡rther was not negligent. See, e.g.,
Gomez, 758 N.Y.S.2d at 298 (affrrming
sunmarf¡ judgment dismissing complaint for
negligent hiring and retention where
defendants failed to submit evidence that the
moving defendants had knowledge of the
relevant tortious propensities of the
wrongdoing employee); Oliva, 748 N.Y.S.2d
at 166 (reversing denial of sumrnary judgment
on negligent hiring claim where defendant
Police Athletic League did not know or have
reason to know ofyouth counselor's propensity
to cause plaintiffls injury).

Moreover, the plaintiffs have not shown that
WCHCC would have discovered anything
indicating Toffel's propensity to engage in the
alleged tortious conduct had WCHCC actually
carried out a background check on him. See
Murray v. Research Found. of State Univ. of
N.y., 283 A.D.2d 995, 723 N.Y.S.2d 805, 807
(4th Dep't 2001) ("Contrary to plaintiffs
contention, there is no evidence in the record
that a routine background check would have
revealed that lthe defendant employeeì had a
propensity to harm children."); Koran I. v.
New York City Bd. of Educ., 256 A.D.2d 189,
683 N.Y.S.2d 228, 230 (lst Dep't 1998)
("Whether or not the principal could have
been more thorough in checking lthe abuser's]
backglound, his actions do not support a claim
of negligent hiring because a routine
background check would not have revealed his
propensity to molest minors."). No reasonable
jury could find that, at the tirne WCHCC hired
Toffel, WCHCC knew or should have known
that Toffel had a propensity for the injurious
conduct alleged in this case or that a
backgtound check would have revea-led such a
propensity. Therefore, no reasonable jury
could find that WCHCC was negligent in
hiring ToffeI as a volunteer, and stüìmar¡/
judgment should be granted to WCHCC on the
plaintiffs' negligent hiring claim.
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[2] The plaintiffs contend that WCHCC was
sufFrciently on notice of Toffel's dangerous
propensities after ToffeI began working as a
volunteer at WCHCC, such that it should be
liable for negligent retention or supervision of
Toffel. The plaintiffs maintain that WCHCC
knew that Toffel was someone who flouted the
rules. They note that on at least one occasion
*176 Toffel was told by a WCHCC staff
member to engage in recreation with
particular children but that he did so with
entirely different children. (Pl. Mem. Opp. at
10.) They also contend that someone at
WCHCC should have seen Toffel touch N.M.
on the shoulders and neck, physical contact
that could not have been hidden beneath a
table, as when Toffel allegedly touched N.M.'s
leg. However, none of this alleged conduct
was sufFrcient to put WCHCC on notice that
ToffeI had the propensity to engage in the
injurious conduct alleged in this case. The
fact that Toffel on one occasion played with
children other than those with whom a staff
member had told hirn to play would not put a
reasonable person on notice that Toffel posed a
danger ofsexual assault or battery ofchildren.
Moreover, N.M. testilied that he never told
anyone about the physical contact between
him and ToffeI at WCHCC, and there is no
indication in the record that anyone saw, or
should have seen, that physical contact. See
Gomez, 758 N.Y.S.2d at 299-300. No
reasonable jury could conclude based on the
record in this case that WCHCC knew or
should have known facts that would lead a
reasonable person to suspect that Toffel posed
a risk to children. Therefore, srunmarJ¡
judgment should be granted in favor of
WCHCC on the plainti-ffs' negligent retention
and supervision claim. See Murray, 723
N.Y.S.2d at 807 (afFrrming sìurmarT judgment
dismissing complaint against employer for
negligent retention of employee where the
employer neither knew nor had reason to
know that the employee posed a risk to
children).

The plaintiffs contend that WCHCC should
be held to a Lrigher standard of care because
WCHCC had children in its care. The
existence of a heightened duty would not
change the outcome in this case, however,

Page 345

because the injuries allegedly incurred by
N.M. were not reasonably foreseeable by
WCHCC. See N.X. v. Cabrini Med. Center,
280 A.D.2d 34,719 N.Y.S.2d 60, 66 (1st Dep't
2001) ("[W]hether there is a heightened duty
or not, liability may not ensue unless it can be
said that the harm was foreseeable.") ?he
parties agree that any iqiury N.M. suffered
while at WCHCC resulted when Toffel
allegedly touched N.M. on his neck, shou-lders,
and thigh. [FN3J For the reasons explained
above, Toffel's conduct was not reasonably
foreseeable bv WCHCC. There is nothing in
the record to suggest that WCHCC knew or
should have known that ToffeI had a
propensity to engage in such conduct. For this
reason as well, therefore, WCHCC is entitled
to srunmary judgment on the claims of
negligent hiring, retention, and supervision.
See N.X., 719 N.Y.S.2d at 64-65 ("[A] mere
possibility of improper conduct is insuffrcient
to impose liability since, historically, Iiability
for negligence has been determined by what is
probable, not merely by what is possible....
Here, the possibility that a surgical resident
with no history of sexual misconduct would
enter a surgical recovery room and assault a
patient is too remote to be considered legally
foreseeable."); see also Cornell v. State of
New York, 60 A.D.2d 714, 401N.Y.S.2d 107,
108 (3d Dep't 1977) (affrrming dismissal of
negligence claim against state after trial
where sexual assault on child by attendant
+177 at state hospital was not reasonably
foreseeable where state neither knew nor
should have known of attendant's dangerous
propensity), affd, 46 N.Y.2d 1032, 416
N.Y.S.2d 542,389 N.E.2d 1064 (1979).

FN3. The parties dispute whether Toffel's physical

contact with N.M. at WCHCC constituted sexual

abuse. The plaintiffs maintain that Toffel touched

N.M. on his neck, shoulders, and thigh in a

"familiar" and "sexualized" way. WCHCC,

however, contends that, as a mâtter of New York
law, such contâct does not amount to sexual abuse.

However, it is not necessary to decide whether

Toffel's conduct constituted sexual abuse or no

injury at all, because the unconsented physical

contact between Toffel and N.M. wâs not

reasonably foreseeable.
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t3l The plaintiffs' claims for negligent
hiring, retention, and supervision also cannot
provide a basis for liability against WCHCC
for the injuries suffered by N.M. and J.M.
after N.M. Ieft WCHCC. It is undisputed that
Toffel sexually abused N.M., and then J.M. as

weII, after N.M. had been transferred to CV.
However, the injuries caused by Toffel at CV
were not proximately caused by any negligent
hiring, retention, or supervision by WCHCC.
Even though N.M. first met Toffel at WCHCC,
Toffel's abuse of N.M. at CV was outside the
scope of Toffel's employment with WCHCC.
The abuse occulred while N.M. was in the
custody of CV and while Toffel was under
CV's supervision, and primarily during N.M.'s
overnight visits to Toffel's apartment. Toffel's
abuse of J.M. occurred after Toffel developed a
relationship with Estevez-Yalcin at CV in
such a way that he was able to gain access to
J.M. Because of the intervening independent
acts of CV, Estevez-Yalcin, and Toffel, as well
as the separation in time and place, Toffel's
abuse of N.M. and J.M. following N.M.'s
departure from WCHCC could not have been
proximately caused by any negligence by
WCHCC in its hiring, retention" and
supervision of Toffel. See Anonymons v.

Dobbs Ferry Union Free School, 290 A.D.2d
464, 736 N.Y.S.2d 117, 118 (2d Dep't 2002)
(reversing denial of sumrnary judgment on
negligent hiring and supervision claims where
school district, superintendent, and principal
established that "any nexus between labusive
teacher'sl employment at the District and his
alleged sexual molestation of the infant
plaintiffs was severed by time, distance, and
the intervening independent actions of their
parents," where parents invited teacher to
attend New Year's Eve party and then to stay
overnight in their home); Cardona v. Cruz,
27t A.D.2d 22t, 705 N.Y.S.2d 368, 369 (lst
Dep't 2000) ("As the ofñcer was not acting
within the scope of his employment or under
the City's control, any alleged defrciency in its
hiring or training procedures could not have
proxirnately caused plaintiffs injuries.");
Koran I., 683 N.Y.S.2d at 230 ("Here, though
it happened that plaintiff frrst met [his abuser]
through the school, plainti-ffs personal
encounters with his abuser were not set up
through school channels, and occurred in [the
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abuser'sl apartment after his volunteer work
at the school had ceased. Accordingly,
defendant cannot be held liable because ¿rny

nexus between [the abuser's] volunteer
activities at the school and his assault upon
plaintiff was severed by time, distance and
[the abuser's] intervening independent
actions." (internal citations omitted)); Lemp v"

Lewis, 226 A.D.2d907,641N.Y.S.2d 158, 159
(3d Dep't 1996) (tavern's negligent hiring of
bouncer was not proximate cause of plaintiffs
injuries where bouncer punched plaintiff 20
miles from bar, 30 minutes after bouncer left
bar, and when bouncer was no longer within
scope of his employment or under bar's
supervision and control).

TV

WCHCC also moves for summary judgment
on the plaintiffs' negligent misrepresentation
claim. This clairn is not set forth explicitly in
the Amended Complaint, but the plaintiffs
contend that it can fairly be inferred from the
factual allegations in the Amended
Complaint. The plaintiffs contend that, in
granting Toffel access to both N.M. and J.M.,
Estevez-Yalcin justifiably relied on WCHCC's
alleged misrepresentation that Toffel was a
safe and commendable person.

To prevail on a claim of negligent
misrepresentation, "a plaintiff must establish
*178 that, because of some special relationship
with the defendant which generally implies a
closer degree oftrust thanthe ordinary buyer-
seller relationship, the law irnposes on that
defendant a duty to use reasonable care to
impari correct information, that the
information is false or incorrect, and that the
plaintiff reasonably relied upon the
information given." Pappas v. Harrow Stores,
Inc., 140 A.D.2d 501, 528 N.Y.S.2d 404, 407
(2d Dep't 1988). The negligent statement
upon which the plaintiff relies "must also be a
proximate cause of the injury for which he or
she seeks recovery." Id.

The New York Court of Appeals has
explained that

the determination of whether defendant, by
negligent misrepresentation, breached a
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duty to plaintiff and proximately caused the
injury turns on the reasonableness of both
parties' conduct. Defendant must have
imparted the information under
circumstances and in such a way that it
would be reasonable to believe plaintiff will
rely upon it; plaintiff must rely upon it in
the reasonable belief that such reliance is
warranted.

Heard v. City of New York, 82 N.Y.zd 66, 603
N.Y.S.2d 414, 623 N.E.2d 54L, 546 (1993). A
prima facie case for negligent
misrepresentation can be made out, for
example, "when one familiar with a hazard
offers direct assur¿urces of safety to one who is
u¡familiar with the hazard and who
foreseeably relies upon those assurances." Id.
at 545. It is well established, however, that
"[t]he mere recomrnendation of a person for
potential employment is not a proper basis for
asserting a clai¡n of negligence where another
parby is responsible for the actual hiring."
Cohen v. Wales, 133 A.D.2d 94, 518 N.Y.S.2d
633, 634 (2d Dep't f987); see also Jurgens v.
Poling Tîansp. Cotp., 113 F.Supp.2d 388, 398
(E.D.N.Y.2000); Koran I., 683 N.Y.S.2d at
230.

[4] On the record in this case, the plainti-ffs
cannot prevail on a negligent
misrepresentation clairn. Even assurning a
special relatiorship between the plaintiffs and
WCHCC, there is no evidence to support a
frnding that WCHCC made a negligent
misrepresentation, or that WCHCC knew that
the plaintiffs intended to rely upon its
representations concerning Toffel, or that the
plaintiffs reliance on the representations was
reasonable.

For the reasons explained above, WCHCC
was not on notice, at the time it made any
alleged misrepresentations, that ToffeI had a
propensity for the injurious conduct alleged in
this case. Because WCHCC did not know, and
did not have reason to know, that ToffeI posed
any risk of danger to the plaintiffs, WCHCC's
words and conduct suggesting that Toffel was
safe and commendable could not have
constituted a negligent misrepresentation. As
explained above, WCHCC was under no
obligation to investigate ToffeI any further
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than it did, and even if it had done so, there is
no evidence that WCHCC would have learned
any facts that would have put it on notice
concerning Toffel's dangerous propensities.
For these reasons, no reasorutble jury could
find that WCHCC made a statement to the
plaintiffs that it knew or shou-ld have known
was false or incorrect. Moreover, the fact that
WCHCC employed ToffeI as a volunteer and
may have encouraged his interaction with
N.M. is insuffrcient to support a finding of
tiability on the part of WCHCC for the
injuries inflicted by Toffel, because a mere
recommendation does not support a finding of
liability. See Koran I., 683 N.Y.S.2d at 230
("[P]laintiff seeks to hold the Board
vicariously liable for the alleged negligence of
plaintifFs teachers and school principal in
recommending lan abusive volunteer],
availing themselves of his volunteer services,
and encor¡ragrng the relationship between hi¡n
and plaintiff. This cause of *179 action must
fail."); see also Cohen, 518 N.Y.S.2d at 634.

The evidence also would not support a
frnding that WCHCC knew that any
representatioru concerning Toffel would be
used by Estevez-Yalcin in deciding to give
Toffel access to N.M. and J.M. Nor would the
evidence support a finding that any reliance
on Estevez-Yalcin's part was reasonable.
Estevez-Yalcin testi.fied that someone from
WCHCC told her on the day that N.M. was
transferred from WCHCC to CV that ToffeI
was a "nice guy" and that he had been helping
N.M. at WCHCC and would continue to do so

at CV. [FN4] Although these statements were
allegedly made on June 30, 1997, the day that
N.M. was discharged from WCHCC, ToffeI did
not apply to become a voh.urteer at CV until
July 9, 1997. Moreover, it is clear fuom
Estevez-Yalcin's testimony that the
statements, if indeed they were made, were
made by way of introducing Estevez-Yalcin to
Toffel, not in order to induce her reliance on
the statements in deciding whether to give
ToffeI access to her sons. (See Estevez-Yalcin
Dep. at 82 83.) For the s¿une reason, any
reliance by Estevez-Yalcin on these
statements would not have been reasonable.
Estevez-Yalcin also clairns that she relied on
the fact that a reputable institution like
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WCHCC had employed ToffeI as a volunteer
in deciding to give Toffel access to her sons.

But there is no evidence that WCHCC
employed Toffel as a volunteer knowing that
Estevez-Yalcin would rely on that fact in
making the particular decision she made in
giving Toffet access to her sons. For the same

reason, any reliance by Estevez-Yalcin on that
fact would have been u¡reasonable. Because

there is no evidence that WCHCC's words or
conduct actually constituted a

misrepresentation, or that its words and
conduct coufd reasonably be constmed as

inducing Estevez-Yalcin's reasonable reliance
in granting ToffeI access to N.M. and J.M.,
srunmary judgment must be granted to
WCHCC on the Plaintiffs' negligent
misrepresentation claim.

FN4. WCHCC maint¿ins that this testimony

contains inadmissibte hearsay, but the issue need

not be decided because, even if admissible, the

testimony would not support a claim for negligent

misrepresentation.

Furthermore, for the reasons ex¡llained
above, the plaintiffs could not succeed on their
negligent misrepresentation claim because

they cannot establish that the alleged
misrepresentations proximately caused their
injrrries. See Hayes v. Baker, 232 A'.D-2d371,
648 N.Y.S.2d 158, 159 (2d Dep't 1996) (town
not liable on negligent misrepresentation
claim for injuries caused to child by babysitter
referred by town's community service referral
program because no showing of a special
relationship and no showing that injuries were
proxirnately caused by atleged misstatement)'

V

Because WCHCC carurot be held liable for
the injuries suffered by the plainti-ffs, WCHCC
must also be granted swnmary judgment on

CV's cross-clairn for contribution or
indemnity. See Patterson v. New York City
Tîansit Auth., 5 A.D.3d 454, 773 N.Y.S'2d
417, 4L9-20 (2d Dep't 2004); Cochrane v.

Warwick Assocs., Inc., 282 A.D.2d 567, 723
N.Y.S.2d 506, 508 (2d DeP't 2001).
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The plaintiffs and CV move pursuant to
Rule 56(Ð to request that the Court defer
deciding WCHCC's srunmary judgment
motion pending frtther discovery. The
request is denied.

l5l It is well-established that a party
resisting stunmar¡¡ judgment on the grounds
that the party needs additional *180 discovery
must submit an afFrdavit showing (1) what
facts are sought to resist the motion and how
they are to be obtained, (2) how those facts are
reasonably expected to create a genuine issue

of material fact, (3) what effort affiant has
made to obtain them, and (4) why the affìant
was unsuccessfi¡l in those efforts. See Gurary
v. Winehouse, 190 F.3d 37, 43 (2d Cir.1999);
Cooney v. Consolidated Edison, 220 F.Supp.2d
24L, 247-48 (S.D.N.Y.2002), affd, 63
Fed.Appx. 579, 2003 WL 21105351 (2d

Ciï.2003). Neither the plaintiffs nor CV
indicate any facts that, if obtained, would
create a genuine issue of materia-l fact
concerning WCHCC's liability to the
plaintiffs. The issues that the plaintiffs and
CV seek to pursue fruther concerning Toffel's
hiring, supervision, and subsequent discharge
from WCHCC have been fully developed on
the existing record. tFNSl WCHCC, for
example, concedes that it did no background
check at all on Toffel, so further discovery on
that issue is unnecessar¡r. The plaintiffs
merely speculate that further discovery
concerning Toffel's retention and supervision
at WCHCC would create a genuine issue of
material fact with respect to WCHCC's
knowledge of Toffel's dangerous propensities.

CV's request for further information
concerning Toffel's discharge from WCHCC is
equally unsupported and conclusory. See

Smith v. Keane, No. 96 Civ. 1629, 1998 WL
146225, at *7 (S.D.N.Y. Mar. 25, 1998) ("Rule

56(f) is not a device for a fishing expedition or
a mearìs to avoid surtmary judgment on the
mere hope that further evidence will
d,evelop."). Therefore, the application by the
plaintiffs and CV to deny the motion by
WCHCC or to staY it Pending further
discovery is denied.

FN5. In a scheduling order dated June 2' 2003,

Magistrate Judge Eaton required that all factVI
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discovery in this case be completed by September

19, 2003. (Ex. C to afhdavit of John D. Katz,

Esq., dated Oct. 31, 2003 ('Kaø Aff.').) In an

order dated September 9, 2003, Magistrate Judge

Eaton extended the deadline to September 30, 2003,

to permit the plaintiffs and CV to depose Maribeth

Abrenica, but he declined the plaintiffs' and CV's

request to extend the deadline by sixry days and to

allow about fifteen further depositions. The

Magistrate Judge also set a briefing schedule for

WCHCC's motion for summary judgment and

stayed discovery pending the disposition of that

motion. (Ex. E to Katz Aff.) In an order dated

October 8, 2003, Magistrate Judge Eaton denied a

further request by the plaintiffs and CV for

additional discovery and adhered to tlìe previous

schedule for WCHCC's motion for sunìmary

judgment. (Ex. F. to Katz Aff.)

CONCLUSION

Defendant WCHCC's motion for summar¡r
judgment dismissing the claims against it is
granted.

SO ORDERED.

331 F.Supp.2d 170

END OF DOCUMENT
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Only the Westlaw citation is currently
available.

United States District Court,
S.D, New York.

Peter FELFE, Plaintiff,
v.

CIBA VISION CORPORATION, Defendant

No. 03 Civ.3357 LAK JCF

March L9,2004

REPORT AND RECOMMENDATION

KAPLAN, Magistrate J.

*1 The plaintiff, Peter Felfe, brings this
action alleging that CIBA Vision Corporation
("CIBA") engaged in intentional and negligent
rnisrepresentation in connection with a
settlement agreement reached between CIBA
and a third party, Detlev Baurs-Krey. The
agreement concerned Mr. Baurs-Krey's clairns
against CIBA for royalties from the safe of
contact lenses. The plaintiff alleges that CIBA
misrepresented the value of those claims in a
letter issued to Nfr. Baurs-Krey, and that the
plainti-ff relied on CIBA's misrepresentation to
settle Ìris own claims against Mr. Baurs-Krey
for a lower amount than what he was entitled
to receive.

CIBA has moved to dismiss the Complaint
pursuant to Rule 12(bX6) of the Federal Rules
of Civil Procedure for failure to state a claim
for relief. For the reasons that follow, I
recommend that the defendant's motion be
granted.

Background

The plaintiff, a patent attorney, provided
Iegal representation in the late 1970's to a
predecessor of CIBA, a German company.
tFNll (Amended Complaint ("Am.Compl."), ff
8, L2). At the tirne, Mr. Baurs-Krey was a
personal acquaintance of the ptaintifl
providing consultation to foreign
pharmaceutical companies that sought to
obtain regulatory approvals from the United
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States. (Am.Compl., !i 13). Mr. Felfe
introduced Mr. Baurs-Krey to the defendant in
exchange for an agreement that the plaintiff
would receive one-third of any comrnissions,
royalties, or other profits that Mr. Baurs-Krey
might garner by serving as a consultant to
CIBA. (Am.Compl., 11 14).

FNl. The defendant does not appear to dispute the

successor relationships between CIBA and the

predecessor companies named in the Complaint.
Accordingly, both CIBA and its predecessors-in-

interest will be referred to as "CIBA" or "the

defendant. "

On or about August 18, 1978, Nt-r. Baurs-
Krey entered into a separate agreement with
CIBA entitling hirn to receive royalties ftom
the sale of various products, including soft
contact lenses made from CIBA's "Weicon-38"
material. (Am.Compt., f 16). The "Weicon-38"
contact lenses proved to be a popular product,
and as the sales of those lenses increased, so

did the value of Mr. Baurs-Krey's royaì.ties.
(Am.Compl., t[ 17).

In 1983, CIBA offered to provide Mr. Baurs-
Krey a lump sum payment in exchange for
terminating his right to continued royalties.
(Am.Compl., f 20). Following a series of
negotiations, Mr. Baurs-Krey ultimately
agreed to a one-time payment of $3.4 million,
and a settlement agreement was signed on
March 22, 1985 ("the 3122185 Settlement").
(Am.Compl., f 26).

On March 21, 1985, the defendant issued a
letter to Mr. Baurs-Krey ("the 3121185 Letter")
stating the following:

As requested we confirm that, in orü
negotiations concerning the buy-out of
Baurs-Krey Associates, Inc. from the
contract of 18 August 1978, which we had
taken up in June 1984, we represented that
the discounted present value of the
com¡nission claims of Baurs-Krey Associates
for the contact lenses made from WEICON
38 material and sold in the USA was to be
estirnated at U.S. $799,000.00 in
consideration of all relevant circumstances.

(Am. Compl., f 31 & Exh. 6).
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Following his settlement with the
defendant, Mr. Baurs-Krey represented to Mr.
Felfe that the amount of the settlement was
$1.8 million. (Am.Compt., f 33). Mr. Baurs-
Krey showed the plaintiffa copy of the 3/21185

Letter, and he stated that the difference
between $1.8 million and the $799,000 cited in
the letter was attributable to amounts due to
hirn other than for the royalties. (Am.Compl.,

f 33). Mr. Baurs-Krey stated that
confrdentiality provisions in the settlement
agreement prevented him from disclosing the
terms of the settlement to Mr. Felfe.
(Am.Compl., t[ 40). Mr. Felfe thereafter settled
his claims against NIr. Baurs-Krey for
$288,000, or roughly one-third of $799,000.
(Am.Compl., f 35).

*2 Nearly 15 years later, in September
2000, Ml. Felfe was told by Mr. Baurs-Krey's
estranged wife that Mr. Baurs-Krey had lied
to the plaintiff about the amount of his
settlement with the defendant. (Am.Compl., f
42). Upon firrther investigation, the plaintiff
obtained evidence suggesting that Ntr. Baws-
Krey had received over $3 million ÍÏom the
defendant. (Am.CompI., 1143). He commenced
a lawsuit against AÆr. Baurs-Krey in August
2001. (Am.CompI., f 44).

Beginning in October 2000, the plaintiff
communicated with the defendant's in-house
counsel, seeking to obtain information
relating to the 3122185 Settlement.
(Am.CompI., t[ 48). In response to a subpoena
issued on January 11, 2002, the defendant
produced, among other papers, internal
documents and notes reflecting the
defendant's valuations of 1\{r. Baurs-Krey's
royalty clairns during the period ofJanuary to
June 1985. (Am. Compl., ff 52, 53 & Exhs. 1-

5). The plaintiff commenced this action on
May 12,2003.

Discussion

In considering a motion to dismiss pursuant
to Rule 12(b) of the Federal Ru-les of Civil
Procedure, the court must accept as true all
factual allegations in the cornplaint and must
draw alt inferences in favor of the plaintiff.
Leatherman v. Tarrant County Narcotics
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Intelligence and Coordination Unit, 507 U.S.
163, 164 1f993); York v. Association of the Bar
of the City of New York, 286 F.3d 122, I25 (2d

Cir.2002); Hernandez v. Coughlin, 18 F.3d
133, L36 (2d Ctu.1994). Accordingly, the
complaint may not be dismissed "unless it
appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim
which would entitle him to relief." Conley v.
Gibson, 355 U.S. 4L, 45-46 (1957) (footnote
omitted).

A. Adequacy of the Pleadings

1. Intentional Misrepresentation

The defendant contends that the plaintif8s
pleadings are inadequate in alleging the
falsity of CIBA's representation and
reasonable reliance by the plaintiff.
(Memorandum of Law in Support of Defendant
CIBA Vision Corporation's Motion to Dismiss
the Amended Complaint ("Def.Memo.") at 14-

18).

a. Falsity

Under New York law, the elements of a
fraud claim premised on an intentional
misrepresentation are that: (1) the defendant
made a false statement of material fact, (2)

with knowledge of its falsity, (3) and with
intent to defraud the plaintiff, (4) the plaintiff
reasonably relied on the misrepresentation,
and (5) the plaintiff suffered damages as a
result of the misrepresentation. See Kaye v.

Grossman, 202 F.3d 611, 614 (2d Cir.2000).
The "circrrmstances constituting fraud" must
be pled with particularity. Fed.R.Civ.P. 9(b).

The defendant contends that its statement in
ttle 3l2ll85 Letter is not false because it
merely sets forth a "negotiating position"
taken by the defendant during its settlement
discussions with Mr. Baurs-Krey, not the
ultimate amount of the 3122185 Settlement or
any "internal beliefs or estimates" by CIBA.
(Def. Memo. at 14). The plaintiff asserts that
t]ne 3l2ll85 Letter reflects the defendant's
internal valuation of Mr. Baurs-Krey's
royalties at $799,000 as of the date of the
letter, and that the falsity of CIBA's
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statement is shown by the fact that just two
months earlier, CIBA had valued the royalties
at $3.06 million. (Plaintiffs Memorandum in
Opposition to Defendant's Motion to Dismiss
the Amended Complaint ("PI.Memo.") at 20-
21; Am. Compl., f 23 & Exh. 2).

*3 The dispute over the proper
interpretation of the 3l2ll85 Letter need not
be resolved because, under either
interpretation, the plaintiff has adequately
atteged the falsity of the defendant's
statement in that letter. The theory of Mr.
Felfe's case is not that CIBA directly
misrepresented the amount of the 3122185

Settlement--i.e., the frgure on which the
plaintiffs own settlement with M¡. Baurs-
Krey was based--but that it falsely stated an
alternative frgure (either a prior negotiating
position or prior valuation of royalties by
CIBA) that enabled Mr. Baurs-Krey to
misrepresent the settlement amount and
induce 1\¡Ir. Felfe into a reduced settlement.
(Am.CompI., ftf 33-34). The allegation of
falsity is based on an inference that the
plaintiff draws ÍÏom CIBA's internal
documents, which purportedly show that CIBA
did not value Mr. Baurs-Krey's royalties in
the range of $799,000 around the time of the
3122185 Settlement; the inference, therefore, is
that contrarty to its statement in tþre 3l2Il85
Letter, CIBA never represented to Mr. Baurs-
Krey during their settlement negotiations
that it valued the disputed royalties at
$?99,000, nor did CIBA ever take a
"negotiating position" at that level. Therefore,
the plaintiffs theory of the case is consistent
with either party's interpretation of ttre 3l2Il
85 Letter. Even if the plaintiff ultimately fails
to prove his theory at trial, his allegations of
falsity are su-fficient at this stage of litigation.
See Swierkiewicz v. Sorema, N.4., 534 U.S.
506, 511 (2002) ("The issue lat the pleading
stageì is not whether a plaintifi will
ultirnately prevail but whether the clai¡nant is
entitled to offer evidence to support the
clairns. ") (citation omitted).

b. Reasonable Reliance

The plainti-ffs allegations, however, are
insufficient on the issue of reasonable
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reliance. Under New York law, "[w]hen
matters are held to be peculiarly within
defendant's knowledge, it is said that plaintiff
may rely without prosecuting an
investigation, as he has no independent mean6
of ascertaining the tn¡th." Lazard Freres &
Co. v. Protective Life Insurance Co., 108 F.3d
L53t, L542 (2d Cin.1997) (quoting Mallis v.
Bankers Tïust Co., 615 F.2d 68, 80 (2d
Cir.1980). However, even if a party does not
have access to information, a sophisticated
plaintiff is "ulder a further duty to protect
itself from misrepresentation" :

[W]here, as here, a party has been put on
notice of the existence of material facts
which have not been documented and he
nevertheless proceeds with a transaction
without securing the available
documentation or inserting appropriate
language in the agreement for his
protection, he may truly be said to have
willingly assumed the business risk that the
facts may not be as represented. Succinctly
put, a party will not be heard to complain
that he has been defrauded when it is his
own evident lack of due care which is
responsible for his predicament.

Id. at 1543 & n.11 (quoting Rodas v.
Manitaras, 159 A.D.2d 341, 343,552 N.Y.S.2d
618, 620 (lst Dep't 1990) (emphasis omitted);
see also Emergent Capital Investment
Management, LLC v. Stonepath Group, Inc.,
343 F.3d 189, 195-96 (2d Cir.2003).

*4 Here, Mr. FeHe principally contends that
he had no means of veri{ying the defendant's
statement in the 3l2ll85 Letter because the
statement related to information solely within
CIBA's control and possession, namely,
CIBA's internal valuations of Mr. Baurs'
Krey's royalties. (Pl. Memo. at 25). Also, Mr.
Baurs-Krey purportedly told the plaintiff that
the confidentiality provisions of the 3122185

Settlement prevented hi¡n from disclosing the
settlement documents to the plaintiff. (Pl.
Memo. at25-26).

While atl this may be true, the plainti-ff was
also a sophisticated party with respect to
business matters, as he was a patent attorney
representing large companies like CIBA and
its predecessors-in-interest. (Am.Compl., f 12).
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Moreover, the plaintiff was obviously on
notice that the amount of the 3122185

Settlement \¡/âs a material fact relevant to his
clai¡ns against I\Ír. Baurs-Krey; indeed, Mr.
Felfe's very assertion here is that he settled
his claims based on the amount Mr. Baurs-
Krey had purportedly received in royalties as

part of the 3l22l\5 Settlement. (Am.Compl., ff
33-35). Yet, the plaintiff chose to rely solely on
Mr. Baurs-Krey's oral representations as to
that amount, and on CIBA's statement in the
3l2ll85 Letter, which Mr. Baurs-Krey
allegedly portrayed to be documentary
evidence of the royalty amount . tFN2l

FN2. As noted above, Mr. Baurs-Krey allegedly

represented to the plaintiff that the difference

between the $799,000 cited in the 3l2Ll85 Letter

and $1.8 million, the purported amount of the

settlement, was attributable to sums due to Mr.

Baurs-Krey other than for the royalties.

(Am.Compl., f 33). The plaintiff therefore settled

his claims for $288,000, roughly one-third of

$799,000. (Am.ComPl., f 35).

Mr. Felfe's reliance on CIBA's
representation was unreasonable as a matter
of law because he made no efforts to verify the
amount of 1VIr. Baurs-Krey's royalties or to
"insert[ I appropriate language in the
agreement for his protection." Lazard, 108

F.3d at 1543 (quotation marks and citation
omitted). For instance, the plaintiff cou-ld have
conditioned his settlement on Mr. Baurs-
Krey's obtaining permission to disclose the
amou¡rt of the 3122185 Settlement to him, or
he could have negotiated a lump sum mark-up
on Ìris own settlement as compensation for the
lack of disclosure. Instead, the plaintiff chose

to rely on the 3l2ll85 Letter, which he

concedes does not directly report the amount
of the 3122185 Settlement and which merely
reiterates a representation about estimated
royalties made bY CIBA during its
negotiations with Mr. Baurs-Krey. tFNSl
These circumstances demonstrate that Mr.
Felfe "willingly assumed the business risk
that the facts may not be as represented'" Id.

Moreover, in the absence of a fiduciary
relationship, the personal friendship between
the plaintiff and Mr. Baurs-Krey does not
render Mr. Felfe's reliance on the 312U85
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Letter reasonable. Emergent Capital, 343 F.3d
at 196.

FN3. The defendant's contention that he had no

direct relationship with CIBA and therefore could

not have protected himself from CIBA's

misrepresentations (Def. Memo. at 25) misses the

point because it is the amount of the 3122185

Settlement, not CIBA's internal valuations, that was

material to the plaintiffs settlement with Mr. Baurs-

Krey. The plaintiff relied on CIBA's letter insofar

as it suggested to him--and as it was portrayed by

Mr. Baurs-Krey as showing-the amount Mr. Baurs-

Krey received in royalties âs part of the 3122185

Settlement.

2. Negligent Misrepresentation

To prove negligent misrepresentation under
New York law, a plaintiff must show that: (1)

the defendant had a duty to give correct
information pursuant to a "special
relationship" with the plaintiff, (2) the
defendant made a false statement that it
shou-ld have known was incorrect, (3) the
defendant k¡rew that the plaintiff wanted the
information for a serious purpose, (4) the
plaintiff intended to rely and act on the
information, and (5) the plaintiff reasonably
relied to his detriment. Hydro Investors, Inc.
v. T?afalgar Power Inc-, 227 F.3d 8, 20 (2d

Cir.2000).

*5 For the same reasons stated above, the
plaintiffs pleadings do not adequately allege
that i\f¡. Felfe reasonably relied on CIBA's
representation in the 3l2ll85 Letter.
Accordingly, the plaintiffs negligent
misrepresentation claim fails.

B. Statute of Li¡nitations

The defendant also contends that the
plaintiffs claims of intentional and negligent
misrepresentation are untirnely as they were
not brought within six years of the alleged
misrepresentation or, alternatively, within
two years of the ptaintiff s discovery of fraud.
(Def. Memo. at 6-13). Having found that Mr.
Felfe's pleadings are inadequate to state a

clai¡n for relief on both of his claims, the issue

of timeliness need not be reached.
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Conclusion

For the reasons set forth above, I
recom¡nend that the defendant's motion be
granted and that the plaintiffls Amended
Complaint be dismissed in its entirety.
Pwsuant to 28 U.S.C. $ 636(bX1) and Rules
72, 6(a), and 6(e) of the Federal Rules of Civil
Procedure, the parties shall have ten (10) days
from this date to file written objections to this
Report and Recommendation. Such objections
shall be frled with the Clerk of the Court, with
extra copies delivered to the chambers of the
Honorable Lewis A. Kaplan, Room 1310, and
to the chambers of the undersigned, Room
1960, 500 Pearl Street, New York, New York
1000?. Failure to file timely objections will
preclude appellate review.

2004 wL 55t200 (S.D.N.Y.)

END OF DOCUMENT
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(Cite as: 2I2 A.D.zd469, 623 N.Y.S.2d 200)

Supreme Court, Appellate Division, First
Department, New York.

FIRST NATIONWIDE BANK, Plaintiff-
Appellant,

v.
965 AMSTERDAM, INC., Defendant-

Respondent,
and

Cornelia Associates, et al., Defendants.

Feb.23, 1995

Lender sought to foreclose on property a.fter
borrower defaulted on mortgage. Borrower
courrterclairned, alleging that lender
fraudulently induced it to purchase property.
The Supreme Court, New York County,
Lehler, J., denied lender's sunmary judgment
motion and dismissed counterclaims. Lender
appealed. The Supreme Court, Appellate
Division, held that borrower failed to prove it
reasonably relied on lender's alleged
representation that property was sound
investment.

Reversed and remanded.

West Headnotes

[1] Contracts 94(2)
95k94(2)

[1] Contracts 94(3)
95k94(3)

[1] Contracts 94(5)
95k94(5)
To make out defense of fraud, party must
establish that material representation, which
is known to be false, has been made with
intention of inducing reliance on
misstatement, and that the false
representation caused it to reasonably rely on
misrepresentation, as result of which it
sustained damage.

[2]Fraud 20
184k20
For purposes of proving fraudulent
inducement to purchase property, borrower
was precluded from establishing reliance on

Fage 357

Iender's alleged misrepresentation that
boruower's use of loan proceeds to purchase
property was sound investment where lender
expressly stated that it would rely on
bor:rower's representations as to ilcome and
condition of property when it determined
whether to extend loan.

[3]Fraud 20
184k20
While general merger clause will not operate
to bar parol evidence of fraud in the
inducement, if party alleging fraud has made
its own specifrc representation indicating that
it is not relying on alleged inducement, it is
foreclosed from establishing its asserted
reliance on gtound that it has misrepresented
its true intention.

**200 A.M. Calamari, for plaintiff-
appellant.

J.R. Butterman, for defendant-respondent.

Before SULLIVAN, P.J., and WALLACH,
RIIBIN, ROSS and TOM, JJ.

*469 MEMORANDUM DECISION

Order of the Supreme Court, New York
County (Edwa¡d H. Lehner, J.), entered May
31, 1994 which, inter alia, denied plaintiffs
motion seeking srunrnarT/ judgment and
dismissal of the defenses and counterclaims
interposed by defendant 965 Amsterdam, Inc.,
unanimously reversed, on the law, the motion
granted, with costs, and the matter remandettr
to Supreme Court for assignment to a Special
Referee for an assessment of damages.

Defendant 965 Amsterdam, Inc. acquired the
subject premises as the assignee of co- **20tr.

defendant Amsterdam Realty Associates, the
purchaser under a contract of sale from co-

defendant Cornelia Associates dated June 12,
1986. The pr:rchase by 965 Amsterdam was
facilitated by pre-approved and pre-packaged
frnancing brokered by GeIt Funding Corp. and
underwritten by plaintiff First Nationwide
Baxk. The bar¡h extended a non-recourse,
first-mortgage loan under a consolidation,
modification and extension agreement and
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issued a promissory note in the principal
amount of $700,000 dated September 26, 1986.
After making payment for nearly four years,
965 Amsterdam, Inc. defaulted on the loan,
and plaintiffinvoked the acceleration clause of
its note. The sum due on the instrument at
the commencement of this action was

$684,016.31, together with interest from June
1, 1990. This action was cornrnenced in
October 1990. The debtor interposed, as its
sole defense to the amended verified
complaint, the assertion that it was
fraudulently induced to acquire the property.

965 Amsterdam, Inc. does not contend that
plaintiff made any materia-l misrepresentation
upon which it relied in making the purchase.

The fraudulent utterances are ascribed to the
seller and particularly the mortgage broker;
Gett Fundirg *470 Cotp., and its principal,
Allen I. Gross, who is alleged to have
misrepresented the operating revenues of the
property. The debtor's fraud theory against
plaintiff is predicated upon plaintifPs approval
of frnancing for the transaction, the
availability of which is asserted to have
induced 965 Amsterdam, Inc. to make the
purchase.

Before proceeding with an analysis of the
debtor's novel theory, it is pertinent to note
that plaintiff commenced its own action (First
Nationwide Bank v. Gelt Funding Corp., 820

F.Supp. 89 IS.D.N.Y.l, affd. 27 F.3d 763 [2 nd
Cir.J, cert. denied 513 U.S. 1079, 115 S.Ct.
728, 130 L.Ed.2d 632) in the United States
District Court for the Southern District of New
York, against Gelt Funding Corp., Gross and
others, alleging that the bank was induced to
extend sorne $900,000,000 in non-recourse
loans to purchasers of commercial property
represented by C.€tt Funding Corp., as

commercial mortgage broker. The complaint,
predicated on the Racketeer Influenced and
Cormpt Organizations Act (18 U.S.C. $

1962tcl; [d] ) asserted that 3t7o of these loans
are in default, as opposed to 9.51o of loans
extended to other commercial bomowers by
the bank. It alleged that GeIt Funding Corp.
misrepresented net operating revenues,
concealed "flip" transactions and failed to
disclose additional frnancing secured by the
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properties. Of 30 loans specifrcally identified
in the complaint, the alleged
misrepresentations were claimed to have
resulted in a loss to Fi¡st Nationwide Bank of
approximately 84.2 rnillion on 10 loans that
were foreclosed, sold or restrrrctured. An
additional $10.2 million was said to be
required to cure outstanding defaults on the
other 20 loans, which were not foreclosed sold,
or restrr¡ctured. Federal Court substantially
attributed the losses sustained to the collapse
of the real estate market in 1990 and
dismissed the complaint for failure to state a
cause of actíon(27 F.3d763,772).

The gravamen of the defense to this
mortgage foreclosure action seems to be the
proposition that by allowing Gelt Funding
Corp., in the person of Allen I. Gross, to
induce it to extend non-recourse loans based
upon fraudulent misrepresentations, plaintiff
is therefore answerable to a mortgagor who
obtained such a loan, upon the mortgagor's
default in payment. Supreme Court credited
the debtor's argument on the rationale that "a
principal is liable to third parties for the acts
of an agent operating within the scope of his
authority even if the agent commits fraud and
acts solely to benefrt hi¡nself' (citing,
American Socy. of Mech. Engrs. v. Hydrolevel
Corp., 456 U.S. 556, 566, 102 S.Ct. 1935, L942,
72 L.Ed.2d 330).

t1lt2lt31 To make out a defense of fraud, a
party must establish that *471 a material
representation, known to be false, has been
made with the intention of inducing its
reliance on the misstatement, which caused it
to reasonably rely on the misrepresentation,
as a result of which it sustained damages
(Megaris Furs v. Gimbel Bros., 172 A.D.2d
209,2I3,568 N.Y.S.2d 581). The record on
appeal contains two afFrdavits dated
September 26, 1986, subscribed by defendant
debtor's principal, Mr. Robert Danial,
containing representations as to the condition
of the property **202 and its revenue,
together with the explicit acknowledgement
ihat plaintiff will rely on the statements in
the afflrdavit in extending the loan. Under
these circumstances, any misrepresentation is
attributable to the borrower (see, First City
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Fed. Sav. Bank v. Dennis, 680 F'Supp. 579'
585 IS.D.N.Y.l ).

Under the circumstances of this matter, the
Court is constrained to gtant sunmary
judgment to plaintiffbecause defendant debtor
is precluded from establishing reliance on the
claimed misrepresentation. While a general
merger clause will not operate to bar parol
evidence of ÍÏaud in the inducement (Sabo v.

Delman, 3 N.Y.2d 155, 164 N.Y.S.2d 714,143
N.E.2d 906), where the party alleging fraud
has made its own specifrc representation
indicating that it is not relying on the alleged
inducement, it is foreclosed from establishing
its asserted reliance on the ground that it has

misrepresented its true intention (Citibank,
N.A. v. Plapinger, 66 N.Y.2d 90, 94-95, 495

N.Y.S.2d 309, 485 N.E.2d 974, citing Danan¡r
Reatty Corp. v. Harris, 5 N.Y.2d 317,323' 184
N.Y.S.2d 599, L57 N.E.2d 597). Having
expressly stated that plaintiffbank would rely
on its representations as to the income and
condition of the property, the debtor is
precluded from attempting to demonstrate the
contrary proposition that it relied upon
representations made by the bank or its
asserted agent, Allen I. Gross.

Defendant debtor attaches great significance
to allegations contained in the bank's
complaint in its federal action against Gelt
Funding Corp. First Nationwide's complaint
states, in its ninth cause of action, that Gross

was "a fiduciary and attorney" and that he is

Cuilty ofbreaching a duty ofundivided loyalty
to the bank. While the exact nature of his
relationship to First Nationwide is not
entirely clear, given Gross's interest in
securing frnancing for clients of Gelt Funding
Corp., it seems highly irregular that the bank
would place him in a fiduciary capacity with
respect to the underwriting of mortgage loans
to those same clients. Be that as it may,
merely because the ba¡k might have been

improvident in relying on representations
made by Gross with respect to the evaluation
of a credit risk does not render it liable to a
purchaser that may have employed sirnilar
criteria in reaching *472 t}re decision to
acquire a property. There is no suggestion
that First Nationwide Bank, in making a
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favorable assessment of creditworthiness,
thereby intended to make any war:ranty to the
purchaser that the property was a sound
investment (see, Prudential Ins. Co. v.
Dewey, Ballantine, Bushby, Palmer & Wood,
80 N.Y.2d 377, 384, 590 N.Y.S.2d 831, 605
N.E.2d 318). The failure of defendant debtor
to make an independent analysis of the
suitability of the property for its pur¡lose is
governed by the doctrine of caveat emptor,
and the instant appeal does not present
circumstances that faII within the na:row
exception to the application of the doctrine
recognized by this Court (Stambovsky v.

Ackley, 169 A.D.2d 254,572 N.Y.S.2d 672).

We conclude that the debtor's counterclaim
sounding in fraud is defrcient (CPLR 3013;
3016tbl ). Furthermore, the record is devoid of
allegations from which a court could infer that
the ba¡k entered into an agreement with
Gross or others at GeIt Funding Corp. to
participate in a fraudulent scheme, so as to
permit defendant mortgagor to proceed under
a conspiracy theory (Abrahami v. UPC Constr.
Co., 176 A.D.zd 180, 574 N.Y.S.2d 52).

Neither is there any allegation from which it
might be inferred that the bank was aware of
any scheme to defraud 965 Amsterdam, Inc. so

as to be liable on a theory of aiding and
abetting ÍÏaud (National Westminster Bank
USA v. Weksel, L24 A.D.2d I44, 147, 5ll
N.Y.S.2d 626, lv. denied 70 N.Y.2d 604,5L9
N.Y.S.2d L027, 513 N.E.2d 1307). The
magnitude of losses alleged to have been
sustained by the bank as a result of lending
funds to the clientele of Gelt Funding Corp.
strongly suggests that First Nationwide was

unaware that the bank itself, let alone its
borrower, was the object of a fraudulent
scheme (see, Quintel Corp. v. Citibank, 606
F.Supp. 898, 913 IS.D.N.Y.] ). Finally, this
can hardly be said to be an appropriate matter
warranting equitable intervention to impose

the frrlt burden of loss due to fraud upon
plaintiff (see, e.g., Curiale v. AIG Multiline
Syndicate, 204 A.D.2d 237, 238-239, 613

N.Y.S.2d 360).

2t2 
^.D.zd469,623 

N.Y.S.2d 200
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770 N.Y.S.2d 414
2003 N.Y. Slip Op. L9957
(Cite as: 2 A.D.3d 773, 770 N.Y.S.2d 414)

Supreme Court, Appellate Division, Second
Department, New York.

George FORD, et al., appellants,
v.

Philip SMILLI, et al., defendants,
Michael Gregory, et al., respondents.

Dec. 29, 2003

Background: ReaI estate purchasers sued
vendors, architect who prepared drawings of
extensions to home, and contractor hired by
architect to expedite certifrcate of occupancy
for extensions to home prior to sale, seeking to
recover damages for fraud and negligent
rnisrepresentation after portion of roof on
extensions collapsed. The Supreme Court,
Nassau County, Phelan, J., granted motion to
dismiss for failure to state a claim frled by
contractor and architect, and purchasers
appealed.

Holdings: The Supreme Court, Appellate
Division, held that: (1) purchasers were not
known parties to architect and contractor, and
thus, purchasers' claim of negligent
rnisrepresentation was not cognizable, and (2)

purchasers' allegations that defects in
extensions built to house were known to
architect and individual faiied to include
particularized factual asserbion that supported
inference ofscienter, as required to state claim
of fraud against ind.ividual and architect.

Affrrmed.

West Headnotes

[1] Fraud 13(3)
184k13(3)
The elements of a cause of action sounding in
negiigent misrepresentation include: (1) an
awareness by the maker that the statement is
to be used for a particular purpose; (2) reliance
by a known party on the statement in
frutherance of that pu4)ose; and (3) some
conduct by the maker of the statement linking
it to the relying party and evincing its
understanding of that reliance.

Page 36tr.

[2] Fraud 2l
184k21
Real estate purchasers were not known parties
to architect and contractor hired by architect
to expedite application for certifrcate of
occupancy for extensions added to house by
vendors 40 years earlier, as required to
support purchasers' claim of negligent
misrepresentation against architect and
contractor based on allegation that certifrcate
of occupancy issued by town certifying that
extensions were in compliance with building
code was based on false plans submitted to
town; purchasers were at best part of an
indeterrninate class of persons who presently
or in the future could rely upon alleged
misrepresentations of architect and contractor,
which was not the equivalent of known
parties.

[3] Fraud 42
184k42
An aliegation of fraud that repeats ¿rn

assertion of negligence and adds a general
claim of reckless disregard of the facts or
actual knowledge is insufücient to plead
scienter.

[4lPleading 18
302k18
ReaI estate purchasers' allegations, that
defects in extensions built to house were
known to architect and contractor hired by
architect to expedite an application for
certificate of occupancy for vendors from town,
failed to include particularized factual
assertion that supported inference of scienter,
as required to state clai¡n of fraud against
contractor and architect when roof over
extension collapsed after pwchasers took title;
purchasers merely alleged that defects in
structure were known or should have been
known by contractor and architect had they
performed their duties of obtaining certifrcate
and visually inspecting extensions built 40
years earlier with due care, while contractor
and architect disclosed to purchasers that they
relied on inforrnation provided by vendors.

**4L5 Beck, Gewurz and Strauss, PLLC,
Uniondale, NY, (Leland Stuart Beck of
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(Cite as: 2 A.D.3d 773, 770 N.Y.S.2d 414,**4L5)

counsel), for appellants.

MiIIer, Rosado & Algois, LLP, Mineola, NY,
(Neil A. Miller and Christopher Rosado of
counsel), for respondents.

MYRIAM J. ALTMAN, J.P., GLORIA
C'OLDSTEIN, STEPHEN G. CRANE, and
WILLIAMF. MASTRO, JJ.

*773 In an action, inter alia, to recover
damages for fraud, the plaintiffs appeal from
an order of the Supreme Court, Nassau
County (Phelan, J.), dated March 17, 2003,

which granted the motion of the defendants
Michael Gregory and Michael A. Angelone to
dismiss the complaint iruofar as asserted
against +774 them pursuant to CPLR
3211(aX7) for failure to state a cause ofaction.

ORDERED that the order is affirmed, with
costs.

During the course of negotiations in July
2002 to sell their house in Ocea¡rside to the
plaintiffs, the defendant owners Phitip Sivilli
and Antoinette Sivilli (hereinafter the owners)
hired the defendant Michael Gregory to
expedite their application for a certificate of
occupancy for extensions to their house. The
owners had built the extensions
approximately 40 years earlier. Gregory hired
the defendant Michael A. Angelone, an
architect, to prepare architectural drawings.
In August 2002 the drawings were submitted
to the Town of Hempstead with a letter signed
by both Gregory and Angelone, stating that
the extensions were built by the owners
"approximately 40 years ago," the drawings
were based upon visual inspection of the
finished structures with "non-destructive
testing," and the owners "provided some
insight into the dimensions of some
questionable hidden members. "

On September 4,2002, the plaintiffs and the
owners entered into a contract of sale which
required the owners to provide the plaintiffs
with a certifrcate of occupancy or certificate of
zoning compliance at the closing. Thereafter,
on October 8, 2002, the Town issued a

certifrcate stating that its Department of
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Buildings had inspected the structures and
found them "to be substantially in compliance
with the provisions of the Town of Hempstead
Buildings Zone Ordinance." Shortly after the
plaintiffs took title to the property, a roof on
the extensions collapsed and the plaintiffs
commenced this action to recover damages for
fraud and negligent misrepresentation
alleging, inter alia, that Gregory and
Angelone submitted false plans to the Town
and either knew of their falsity or should have
known of their falsity "had they performed
their duties honestly and with due care."

[1][2] The elements of a cause of action
sounding in negligent misrepresentation
include: (1) an aw¿treness by the maker that
the statement is to be used for a particular
purpose, (2) reliance by a known party on the
statement in furtherance of that purpose, and
(3) some conduct by the maker of the
statement linking it to the relying party and
evincing its understanding of that reliance
(see Securities Investor Protection Corp. v.
BDO Seidman, 95 N.Y.2d 702, 7t\, 723
N.Y.S.2d 750, 746 N.E.2d 1042; Parrott v.
Coopers & Lybrand, 95 N.Y.2d 479, 484,718
N.Y.S.2d 709, 741 N.E.2d 506; Prudential
Ins. Co. of Am. v. Dewey, Ballantine, Bushby,
Palmer & Wood, 80 N.Y.2d 377, 384, 590
**416 N.Y.S.2d 831, 605 N.E.zd 318). At
best, the plaintiffs were Part of an
"indeterminate class of persons who, presently
or in the future" may rely upon Gregory and
*775 Angelone's alleged misrepresentations,
which are not the equivalent of known parties
Marcellus Constr. Co. v. Village of
Broadalbin, 302 A.D.2d 640, 64L, 755
N.Y.S.2d 474; see Westpac Banking Corp. v.
Deschamps, 66 N.Y.2d 16, 19, 494 N.Y.S.2d
848, 484 N.E.2d 1351; Metral v. Horn, 213
A.D.2d 524, 526, 624 N.Y.S.2 d 17 7).

[3]t4l The plaintiffs' cause of action sounding
in fraud required "a particularized factual
assertion which supporbs the inference of
scienter" (Houbigant Inc. v. Deloitte &
Touche, 303 A.D.2d 92,98,753 N.Y.S.2d 493).
An allegation that repeats an assertion of
negligence and adds a general claim of
reckless disregard of the facts or actual
knowledge is insufficient to plead scienter (see
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Credit Alliance CorB. v. Andersen & Co., 65

N.Y.2d 536, 554, 493 N.Y.S.2d 435, 483

N.E.zd 110). The plaintiffs' allegations that
"the defects in the structure were known" to
Gregory and Angelone or "shoufd have been
kno\ryn" by them "had they performed their
duties honestly and with due care" were
insufhcient to state a cause of action sounding
in fraud. Further, the documentar¡r evidence
established that Gregory and Angelone relied
upon information provided by the owners and
disclosed their reliance.

2 A.D.3d 773,770 N.Y.S.2d 414, 2003 N.Y
SIip Op. 19957

END OF DOCUMENT
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730 F.Supp. 521
Fed. Sec. L. Rep. P 94,902, RICO Bus.Disp.Guide 7423
(Cite as: 730 F.Supp. 521)

United States District Court,
S.D. New York.

Sheldon FRIEDMAN, et aI., Plaintiffs,
v.

ARIZONA WORLD NURSERMS LIMNED
PARTNERSHIP, et al., Defendants.
Roger L. FROST, et al., Plaintiffs,

v.

ARTZONA WORLD NURSERIES LIMMED
PARTNERSHIP, et al., Defendants.

F.N. LaCORTE, et aI., Plaintiffs,
v.

ARIZONA WORLD NURSERIES LIMITED
PARTNERSHIP, et al., Defendants.

K.G. MILLS, et al., Plaintiffs,
v.

ARIZONA WORLD NI.IRSERIES LIMNED
PARTNERSHIP, et al., Defendants.

Johl Casey CLARK, Plaintiffs,
v.

ARTZONA WORLD NIIRSERIES LIMITED
PARTNERSHIP, et aI., Defendants.

Nos. 86 Civ. 9834(KC),88 Civ. 2212(KC),88
Civ. 6306(KC),88 Civ. 8795(KC) and

89 Civ. 5194(KC).

Jan. 24, 1990

Investors in lirnited parbnership sued
accountants, attorneys and other defendants
involved in sale of limited partnership
interests, alleging violation of federal
securities laws, RICO and state common law.
Defendants moved to dismiss. The District
Court, Conboy, J., held that: (1) $ 10(b) claim
against accountants involved in preparation of
documents accompanying offering
memorandum failed to adequately plead
element of scienter; (2) element of scienter
was a-Iso inadequately pled against attorneys
who prepared offering memorandum; (3)

allegations were also inadequate to attribute
particular misrepresentation or fr audulent act
to corporation which received frnders' fee for
selling business assets which made up limited
partnership from group of defendants to
another; (4) $ 10ft) fraud allegations were
pleaded with suf|rcient particularity with
respect to other defendants; (5) allegations
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failed to show reliance upon projections in
offering memorandum so as to state $ 10(b)

claim, but allegations regarding then-existing
condition and value of nursery business
forming limited partnership were sufhcient;
(6) attorneys, corporation that received
frnders' fee, and accountants could not be
deemed statutory sellers for purposes ofaction
under $ 12(b) of Securities Act; (7) $ 12(2)

claims commenced more than three years after
sale of securities were untimely; (8)

fraudulent concealment and diligence in
discovering fraud were adequately plead with
respect to clairns that were not brought within
one year of sale; (9) no implied private cause
of action existed under $ 17(a) of Securities
Act; (10) predicate acts of racketeering
activity stated claim under $ 1962(c) of RICO;
and (11) RICO conspiracy claim and claim that
injury was somehow caused by investment of
racketeering proceeds were insufficient.

Ordered accordingly

West Headnotes

[1] Federal Civil Procedure 636
1704k636
Fraud complaint must apprise each individual
defendant of specific nature of his or her
participation in Íïaud, particularly where
there are multiple defendants. Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S. C. A.

[2] Federal Civil Procedure 636
1704k636
Although complaint need only aver intent
generally, it must nonetheless allege facts
which give rise to strong inference that
defendants possessed requisite fraudulent
intent--either intent to defraud, knowledge of
falsity, or reckless disregard for truth.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

[3] Federal Civil Procedure 636
1704k636
Specific requirements for pleading fraud
regarding exactly what statements were
made, and when, where and by whom are
"somewhat relaxed" when complaint is based
on offering memorandum. Fed.Rules
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Civ.Proc.Ru-Ie g(b), 28 U.S.C.A.

[4] Securities Regulation 60.30
3498k60.30
Counsel who draft offering memorandum are
not ordinarily liable for general statements in
offering memorandum absent attribution of
specific misstatements or ornissions to them.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.;
Securities Exchange Act of 1934, $ 10(b), 15

u.s.c.A. $ 78j(b).

[5] Securities Regulation 60.45(3)
3498k60.45(3)
Accountants who prepared financial
projections and compilation reports as well as

tax opinion letter analyzíng tax implications
of investment in lirnited partnership could not
be held liable for securities fraud under $ 10(b)
where element of scienter was adequately
plead; no indication was given that
accountants knew of alleged
'f u¡reasonableness" of assumptions contained
in appraisal of business, "falsity" of appraisal,
and "fact" that underlying business was
"failing," nor was there any indication of
either gross negligence or recklessness, and
alternative method for demonstrating
scienter--motive--was not established by mere
allegation that accountants were compensated
for their professional services. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78fb).

[6] Securities Regulation 60.30
3498k60.30
Professionals.
Complaint did not state $ 10(b) securities
fraud claim against attorneys who prepared
offering memorandum for lirnited partnership,
where individual attorneys were not given
notice of specific allegations against them
individually or against frrm and no specifrc
misrepresentations were attributed to
attorneys; misrepresentations and conduct not
tied to offering memorandum also were
defrcient with regard to time, place and
content of alleged misrepresentations; even
assuming arguendo that attorneys could be
deemed insiders, allegations were insufFrcient
with respect to scienter element, since there
were no facts which would fairly support
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strong inference that any of attorneys acted
with intent to defraud or with reckless
disregard for truth. Securities Exchange Act
of 1934, $ 10(b), 15 U.S.C.A. $ 78jft);
Fed.Rules Civ.Proc.Rule g(b), 28 U.S.C.A.

[7] Securities Regrrlation 302
3498k302
Investor's complaint against attorney whose
law frrm prepared allegedly misleading
offering memorandum in connection with
limited partnership did not state claim against
attorney ulder New York law where they did
not allege that he worked on offering
memorandum or that other attorneys in his
frrm, who did work on memorandum, were
under his direct supervision or control.
N.Y.McKinney's Business Corporation Law $

1505(a).

[8] Securities Regulation 60.40
3498k60.40
Investors' complaint against attorney whose
law firm prepared allegedly mislead.ing
offering memorandum regarding limited
partnership investment did not state claim
under federal vicarious liability principles
against attorney to hold him liable as "control
person" absent facts supporting inference of
knowledge or reckless disregard of fraud;
complaint alleged that other attorneys in firm
worked on offering memorandum but did not
allege that defendant attorney participated in
work or that other attorneys worked under his
direct supervision or control. Securities
Exchange Act of 1934, $ 20(a), 15 U.S.C.A. $

78r(d.

[9] Federal Civil Procedure 636
1704k636
Investor's complaint against corporation that
received finder's fee for selling assets to
defendants who offered them as timited
partnership investment was insufFrcient to
state secr¡rities fraud claim under $ 10(b) in
the absence of any facts and complaint from
which inference could be drawn that
corporation knew of any fraud in offering of
limited partnership investment to public.
Securities Exchange Act of 1934, $ 10(b), 15

U.S.C.A. $ 78j(b); Fed.Rules Civ.Proc.Rule
9(b), 28 U.S.C.A.
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lt-01Federal Civil Procedure 636
1704k636
Investors' $ 10ft) fraud claims against
managers or owners of businesses pleaded

fraud with sufficient particularity in alleging
that owners engaged in scheme to deÍlaud as

parties to purchase and sale of businesses, in
which investors eventually purchased limited
partnership interests, in order to realize
imrnediate profrt and to mollifu earlier
investors in businesses. Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.; Securities
Exchange Act of 1934, $ LO(b), 15 U.S.C.A. $

78jft).

[11] Federal Civil Procedure 1831

1704k1831
Federal district court was not precluded from
deciding reliance issue involved in $ 10ft)
claims as matter of law on motion to dismiss
for failure to state claim and was not required
to wait until sumrnary judgment phase of case

where requisite documents necessary to decide
motion were attached to and incorporated in
complaint by reference. Fed.Rules
Civ.Proc.Rute 12(bX6), 28 U.S.C.A. ; Securities
Exchange Act of 1934, $ 10(b), 15 U'S.C.A. $

78j(b).

[12] Securities Regulation 60.27(5)
3498k60.27(5)
Limited parbnership investors failed to state $

10(b) securities fraud claims based on alleged
misrepresentations of limited partnership's
future expectations and performance
contained in offering memorandum or its
attachments, where warnings and disclaimers
contained in those documents limited degree
to which investors could rely on documents as

forecast of future, and resulted in no

assurances being made regarding such things
as availability of income tax deductions or
accuracy of appraisal. Fed.Rules
Civ.Proc.Rule 12(bX6), 28 U.S.C.A. ; Secrrities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78jft).

t13l Securities Regulation 60.27(5)
3498k60.27(5)
Limited partnership investors stated $ 10ft)
claim for misrepresentations, omissions, and
fraudulent conduct against sellers regarding
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then-existing condition in value of nursery
business sold to limited partnership where
disclamatory language contained in offering
memorandum and accompanying documents
stated that projections contained in
memorandum ryvere based on appraisal
procured by sellers and on assumptions
provided by general partner. Fed.Rules
Civ.Proc.Rule 12(bX6), 28 U.S. C. A. ; Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78jft).

[14] Securities Regulation 60.30
3498k60.30
Professionals.
Limited partnership investors did not state $

10ft) claim against either accountants or
attorneys who assisted in preparation of
offering memorandum and accompanying
documentation for alleged misrepresentations,
omissions and fraudulent conduct regarding
then-existing condition and value of nursery
business in which lirnited partnership was

engaged, given lirnited role, if any, such
defendants had regarding documentation and
authentication of then-existing conditions in
value and fact that scienter element was not
properly pleaded with respect to them.
Fed.Rules Civ.Proc.Rule 12(bX6), 28 U.S.C.A' ;

Securities Exchange Act of 1934, $ 10(b), 15

u.s.c.A. $ 78j(b),

[15] Securities Regrrlation 25.62(L)
3498k25.62(1)
Under $ 12(2) of Securities Act, there is no

need for plainti-ff to establish causal
connection between misrepresentation and
damage suffered, if any. Secr¡rities Act of
1933, $ t2(2),15 U.S.C.A. $ 77I (2).

[16ì Securities Regulation 25.6L(2)
3498k25.61(2)
"Statutory seller" under $ 12(2) of Securities
Act is one who is alieged to have sold, offered
to seII, or solicited sale of securities for
frnancial gain. Securities Act of 1933, $ 12(2),

15 U.S.C.A. $ 77t (2).

t17l Securities Regulation 25.62(l)
3498k25.62(1)
There is no need to prove scienter or loss

causation in order to hold statutory seller
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liable under $ 12(2) of Secr¡rities Act.
Secu¡ities Act of 1933, $ l2(2), l5 U.S.C.A. $

77r (2).

[18] Securities Regulation 25.6L(9)
3498k25.61(9)
Limited partnership investors failed to state
claim under $ 12(2) of Securities Act against
attorneys who prepared offering
memorandum, accountants who prepared
supporting documentation, or corporation
eligibte to receive "finders' fee" for
introducing original owners and managers to
intermediate buyers of partnership assets

where there were no allegations showing that
any of those defendants solicited sale of
limited partnership interests within meaning
of Securities Act; to extent that it was alleged
that attorneys rendered "assistance" to
brokers in sale of interests, or that
accountants engaged in "high degree of effort
to sell" securities through identified partners,
allegations were insufficient to show either
when or where such aid was rendered,
statements made, or tirne and place of efforts.
Securities Act of 1933, $ I2(2), L5 U.S.C.A. $

Z7I (2); Fed.Rules Civ.Proc.Rule 9(b), 28
U.S.C.A.

[19] Securities Regulation 134
3498k134
To satisfy statute of limitations for bringing
clai¡n under $ I2(2) of Securities Act, in
addition to setting forth ti¡ne and
circumstance of discovery of allegedly
fraudulent statements or omissions, plaintiffs
must plead facts demonstrating efforts they
made to discover alleged fraud and reasons
why they could not have done so sooner.
Securities Act of 1933, $$ l2(2), 13, 15

U.S.C.A. S 771 (2), 77rn.

[20] Securities Regrrlation 734
3498k134
Claims under ç l2(2) of Securities Act that
were conmenced more than three years after
sale of securities were untimely due to
absolute three-year statute of lirnitations,
regardless of whether lirnited partnership
investors discovered alleged fraudulent
statements or omissions with due diligence.
Securities Act of 1933, $ L2(2), 13,15 U.S.C.A.
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Ë 771(2),77m.

[21] Federal Civil Procedure 636
1704k636
Allegations of fraudulent concealment for
puryoses of tolling statute of lirnitations, like
all fraud allegations, must be pled with
particularity. Fed.Rules Civ.Proc.Rule 9(b),
28 U.S.C.A.

[22] Federal Civil Procedure 636
1704k636
If plaintiffs allege that discovery of fraud was
delayed by actions of particular defendant,
they must set forth in complaint essential
facts supporting such allegations. Fed.Rules
Civ.Proc.Rule g(b), 28 U.S.C.A.

[23] Federal Civil Procedure 636
1704k636
Limited partnership investors adequately
pleaded fraudulent concealment by defendants
of alleged misstatements and ornissions in
offering memorandum to explain their failure
to discover alleged fraud within one year
following sale of securities. Securities Act of
1933, $$ 12(2),L3,15 U.S.C.A. $$ 771(2),77m.

[24] Federal Civil Procedure 636
1704k636
Where limited partnership investors'
complaint properly pleaded fraudulent
concealment of alleged misstatements and
omissions in offering memorandum, claims
under $ 12(2) of Securities Act would not be
dismissed for failure to adequately plead due
diligence with respect to investors' efforts to
discover ffaud by reason of their failure to
identiÍ! which investors actually engaged in
acts that tended to show diligence; however,
further motion practice by defendants on
timeliness of claim would be appropriate with
respect to individual investors after discovery
had been concluded and record was complete.
Secr¡rities Act of 1933, $$ Í2(2), 13, 15

U.S.C.A. $$ 77I (2),77rn.

[25] Securities Regulation 27.27
3498k27.27
There is no irnplied private right of action
under $ 17 of Securities Act of 1933.
Securities Act of 1933, $ L7, 75 U.S.C.A. $
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[26] Postal Service 35(2)
306k35(2)
(Formerþ 83k82.72)

[26] Securities Regulation 60.51
3498k60.51
Limited partnership investors failed to state
RICO claim for relief against attorneys and
accourtants who assisted in preparing offering
memorandum for legal partnership interests
due to their failure to adequately plead
securities fraud or mail fraud predicates
against such defendants. 18 U.S.C.A. $

1962(c).

[27] Postal Service 35(2)
306k35(2)
In order to state claim for mail fraud,
plaintiffs must allege existence of scheme to
defraud, defendant's knowing or intentional
parüicipation in that scheme, and use of
interstate mails in furtherance of Íìaudulent
scheme.

[28] Postal Service 35(2)
306k35(2)
(Formerly 83k82.72)
Investors in li¡nited partnership adequately
pleaded predicate act of mail fraud to support
RICO claim against certain defendants
involved in sale of limited partnership
interests. 18 U.S.C.A. $ 1962(c).

t29l Racketeer Influenced and Cornrpt
Organizations 11
319Hk11
CFormerly 83k82.71)
Securities violations against 70 individual
investors in lirnited partnership each
constituted one predicate act for pur¡loses of
RICO cause of action. 18 U.S.C.A. $ 1962(c).

t30l Racketeer Influenced and Cornrpt
Organizations 31
319Hk31
(Formerly 83k82.72)

l30l Racketeer Influenced and Cormpt
Organizations 32
319Hk32
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(Formerly 83k82.72)
Limited partnership investors sufFrciently
alleged that predicate cri¡nes were related to
and amounted to, or posed threat of,
continuity such that they constituted pattern
of racketeering activity, where acts consisted
of alleged mail fraud, whereby defendants
transmitted offering memorandum to each of
individual investors, which was
unquestionably related to alleged fraud in
corurection with sale of securities to each
investor, with each acting tempoarlly
proximate to others; continuity could be
inferred from all surrounding circumstances
where, although specifìc acts alleged in
complaint related to sale of interests in one
particular investment vehicle, complaint also
clearly alleged that defendants were involved
in business of selling similar interests to
public on contimring basis and that those
offerings were also fraudulent. 18 U.S.C.A. $

1962(c, d).

[SllConspiracy 18
91k18
Lirnited partnership investors did not
adequately allege conspiracy clairn under
RICO where they did not adequately allege
that each defendant personally agreed to two
or more predicate acts in connection with
alleged fraudu-lent offering of lirnited
partnership units. 18 U.S.C.A. $ 1962(d).

t32l Racketeer Influenced and Cormpt
Organizations 16
319Hk16
(Formerþ 83k82.72)
Lirnited partnership investors failed to state
RICO claim under section prohibiting use or
investment of income received from pattern of
racketeering activity in acquisition,
establishment or operation of enterprise
arising out of investment due to alleged
securities and mail fraud where they did not
adequately allege damages other than loss of
their investments, since it was clear that those
injuries arose out of commission of predicate
acts, and not from investment by defendants of
racketeering proceeds. 18 U.S.C.A. $ 1962(a,
c, d).

*526 Beigel & Sandler, Ltd., Lewis S.

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002403



730 F.Supp. 521
(Cite as: 730 F.Supp. 521, *526)

Sandler and Marilyn Neiman, New York City,
for plaintiffs.

Morrison Cohen Singer & Weinstein,
Matcolm I. Lewin and Donald Chase, New
York City, for Western defendants.

Gotd & Wachtel, Elliot Silverman and
Anthony Pennachio, New York City, for World
defendants.

Jones Day Reavis & Pogue, Barry R. Satine
and Cart F. Goodman, New York City, for
Partnership defendants.

Rosenman & Colin, Arthur S. Linker and
Terri L. Weiss and Fulbright Jaworski &
Reavis McGrath, Marc S. Dreier and GIen
Banks, New York City, for Friedman &
Shaftan defendants.

Stein, Zauderer, Ellenhorn, Frischer &
Sharp, Sidney H. Stein, Robin Kaufman and
Eric M. Schmidt, New York City, for Andersen
defendants.

Chekow & Kisner, Rona-ld Kisner, Great
Neck City, for defendant Bryce CorP.

OPINION AND ORDER

CONBOY, District Judge:

I. BACKGROUND

Plaintiffs, seventy in all, have brought this
action against the twenty-nine named
defendants, claiming that their investment in
defendant Arizona World Nurseries Limited
Partnership ("AWNLP") was induced by the
assertedly misleading Private Placement
Memorandum (the "Memorandum" or
"Offering Memorandum"), appended to which
were the allegedly misleading Tax Opinion
Letter and Financial Projections and
Compilation Reports (the "Financia-l
Projections"), which documents were prepared
by some or all of the defendants. Plaintiffs
have alleged violations of the Federal
Securities laws, including Section 10(b) of the
Securities Exchange Act of 1934 ("Exchange

Act"), 15 U.S.C. $ 78j(b), and Rule 10b-5
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promulgated thereunder, 17 C.F.R. 240.10b-5,
Sections l2(2) aîd 17(a) of the Securities Act of
1933 ("Securities Act"), the Racketeer
Infl.uenced and Cornrpt Organizations Act
("RICO"), 18 U.S.C. $$ 1961 et seq., and
claims of common law fraud, negligence, and
breach of fiduciary responsibility, and seek
injunctive as well as declaratory relief in
addition to the imposition of a constructive
tnrst.

AII of the defendants have moved to dismiss
the Consolidated Complaint pursuant to Rules
9(b) and 12(bX6) of the Federal Rules of Civil
Procedure.

A. PROCEDURAI HISTORY

The procedural history of this litigation is
Iong and complex. The action entitled
Friedman, et al. v. Arizona World Nurseries
Limited Partnership, et aI., 86 Civ. 9834(EW)
rüas cornmenced on or about December 24,
1986 on behalf of 24 plaintiffs. In lieu of
responding to various motions to dismiss,
plaintiffs in Friedman frled an amended
complaint on or about May 24, 1987, adding
new plaintiffs and defendants as well as its
equitable claims for relief. Various
defendants renewed their motions to dismiss.
At oral argument before the late Honorable
Edward Weinfeld, to whom this matter was
assigned prior to his death, plaintiffs'
application for leave to frle another amended
complaint was granted. A Second Amended
Complaint, on behalf of fifty-frve plainti-ffs,
was served on or about October 1, 1987,
adding another defendant and furnishing
additional detail regarding the plaintiffs'
claims.

On or about October 8, 1987, another action
was fìIed in this Courb entitled Schumate, et
aI. v. Arizona World Nurseries Limited
Partnership, et al., 87 Civ. 7237(EW), the
complaint of which, with the exception of the
15 new plaintiffs, was identical to the Second
Amended Complaint in the Friedman action.
On November 13, *527 L987, plaintiffs in
Schumate amended their complaint as of right
to add still more parties and to amend various
allegations regarding the plaintiffs' öscovery
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of the alleged fraud. On January 12, 1988,
after Judge Weinfeld had granted a motion to
consolidate, the Consolidated Complaint, upon
which the defendants' pending motions are
directed, was filed. As stated above, the
Consolidated Complaint was frled on behalf of
seventy plaintiffs and added still more details
to the allegations in the original complaint.

In addition to these actions, four other
actions were frled with complaints
substantially sirnilar to the Consolidated
Complaint herein, with the exception of the
naming of additiona-l plaintiffs. Frost, et al.
v. Arizona World Nurseries Lirnited
Partnership, et a-1., 88 Cív. 22L2(KC), La0orte,
et al. v. Arizona World Nurseries Limited
Partnership, et al., 88 Civ. 6306(KC), Mills, et
al. v. Arizona World Nurseries Limited
Partnership, et al., 88 Civ. 8795(KC), and
Clark v. Arizona World Nurseries Limited
Partnership, et al., 89 Civ. 5194(KC). The
parties in each ofthese actions have stipulated
that ou¡ decision with respect to the Friedman
Consolidated Complaint sha-ll be binding upon
them.

B. THE ALLEGATIONS

The voluminous Consolidated Complaint,
which we will hereafter refer to simply as the
complaint, comprises 93 pages and L7L
paragraphs and incorporates by reference the
Memorandum and the exhibits that were
attached to it, including the tax opinion letter
and the financial projections. We will
attempt to briefly summarize the allegations,
which, for the pu4)oses of the pending Rule
12(bX6) motions, [FNl] we must accept as true
and which must be construed in the light most
favorable to the plaintiffs. Airlines Reporting
Corp. v. Aero Voyagers, Inc., 721 F.Supp. 579,
5S1 (S.D.N.Y.f989); see Scheu¡ v' Rhodes, 416
u.s. 232, 236,94 S.Ct. 1683, 1686, 40 L.Ed.2d
90 (L974); Dacey v. New York CountY
Lawyers' Assoc., 423 F.2d 188, 191 (2d

Cir.1969), cert. denied, 398 U.S. 929, 90 S.Ct.
1819, 26 L.Ed.2d 92 (1970).

FNl. In its recent opinion in Cosmas v. Hassett,

886 F.2d 8, 11 (2d Cir.1989), the Second Circuit

hâs ståted that the standard for Rule 9(b) motions is
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simitar to the standard for Rule l2(bx6) motions,

that is "that on motions to dismiss, complaints

should be read generously, and all inferences drawn

in favor of the pleader." Id.

Plaintiffs are individuals who have invested
various sruns totalling $3,552,500 in
defendant Arizona World Nurseries Limited
Partnership ("AWNLP'). ÍÍ g-¿. [FN2] We
wiII sometirnes refer to the plaintiffs as the
Ii¡nited partners.

FN2. Paragraph references herein

Consolidated Complaint are designated by

The complaint alleges that all twenty-nine
defendants participated in a "scheme to
defraud" and attempts to categorize the
defendants into several groups. First, there
are the so-called "Western defendants" which
are a number of individuals and entities who
were the forrner owners and/or managers of
the mrrsery business. The plaintiffs allege
the "Western defendants" include the
following: Beardsley Holdings, Inc., Western
United Nurseries, Inc., Sonora Nursery Sales,
Inc., Fountainhead Nu¡series Inc., Diversi-fied
Agronomics, Ltd., Phoenix Surrbelt Nurseries,
Ltd., Great western Nurseries Ltd., Arizona
United Nurseries, Ltd., Phoenix Sunbelt
Nurseries II, Ltd., Phoenix Sunbelt Nurseries
m, Ltd., White Tanks Nurseries, Ltd.,
Western Group Nurseries, \rone Kinder,
Joseph þler, Bryce Corporation and Sonora
Nursery Management, Inc. 'lT 6. The
defendant Bryce Corporation has frled a
motion to dismiss separate from the rest of the
Western defendants. Accoröngly, for the
puq)oses of this opinion, "Western defendants"
refers to all of the Western defendants except
Bryce. [FN3] Next, there are +528 the "World
defendants" who acquired the nursery
business from the Western defendants and
sold it two weeks later to the AWNLP. lt 5.

Cou¡sel representing these defendants have
broken down the group further: the "World
defendants" are defrned as World Nurseries,
Inc., Worldco Services Group, Inc., M & J
Holding Corp., Herman Finesod and James
Haber; and the "Partnership defendants" are
defined as AWNLP and its general pantner,
Harvey Minars. AII of these defendants are

to the
tn
ìt,
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alleged to be the promoters of AWNLP. { 6

FN3. There seems to be some confusion over

whether Harold Schwartz, the president of the

Bryce Corporâtion, is a defendant in this action.

Some of the defendants have stated in their

memoranda of law that he is a defendant, e.g.,

Western Defendants' Memorandum of Law at 7;

Friedman & Shaftan Defendants' Memorandum of
Law at 7, however, he is not in the caption of the

complaint. In addition, counsel for plaintiffs, in its

memorandum addressed to the motion of Bryce,

does not contend that Schwartz is a defendant.

Accordingly, we conclude that the Schwartz is not a

defendant in the case and was only carelessly

referred to as such.

Finally, there are what have been referred
to as the professional defendants. The first of
these are the accountants, the accounting firm
Arthur Andersen & Co. and one of its
partners, Ivan Faggen (the "Andersen
defendants"), who prepared the tax opinion
letter and certain frnancial projections for
AWNLP. f 7. The other professional
defendants are the law firm of Friedman &
Shaft,an, P.C., and some of the firm's lawyers,
Wilfred T. Friedman, Michael E. Greene, and
Marcia Shaftan, as the executrix of the Estate
of Robert P. Shaftan (the "Friedman &
Shaftan defendants"), who are alleged to have
been cou¡sel for the AWNLP and to have
drafted the Memorandum, including the
Federal Income Tax Factors section and the
legal opinion. f 8.

The complaint alleges that all of the
foregoing parties entered into a "scheme" to
sell an unsuccessfü nursery business in
Arizona to AWNLP at an inflated price. The
scheme was purportedly conceived by
defendants Tller and Kindor (who allegedly
controlled the Western defendants), as the
nursery business which the Western
defendants allegedly owned and operated, and
in which various lirnited partnership interests
had been sold, was failing, so the investors
needed to be "mo1lifliedl." f 40. Thus,
Kindor and Tyler allegedly arranged for the
Andersen defendants to prepare various
financial projections and a "favorable tax
opinion letter" and to structure a sale to
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provide apparent tax write-offs that Kindor
thought necessary to induce investors to
purchase interests in AWNLP. tlf ?8, t9,44.
Kindor gave Harold Schwartz, the president of
the defendant Bryce Corporation, a
memorandum of selling points that was
prepared by Kindor, purportedly on the advice
of the Andersen defendants, and Schwartz
agreed to try to locate a purchaser, for which
service he would receive a finder's fee. 'lf't[ 43,
44. Schwartz, in turn, gave the proposal to
his son-in-Iaw, defendant Haber, who was
employed by defendant Finesod, the asserted
"control person" of the World defendants. f
45.

Someti¡ne in November of 1984, the World
defendants are alleged to have agreed "to join
Tyler, Kindor and Arthur Andersen in
endeavoring to sell the nursery business to
AWNLP through the intermediar¡r purchaser"
World Nu¡series. 'llT 46. Atl allegedly agreed
to stmcture the sale of the n¡rsery business
from the Western sellers to AWNLP "at an
inflated purchase price through the use of a
false appraisal and the use of World Nurseries
as a sham intermediar5r purchaser." n 47.
Thus, pursuant to the purported "scheme," the
Western defendants, in mid-December, sold
the nursery business to World Nurseries for a
total purchase price of 822 million, paid in the
form of a $3 million "cash note" and a $17
million non-recourse note which was payable
only from nursery income. Another $2
million was paid out of net sa-les of the
nursery's "plant materials." f 70. Then, on
December 31, 1984, World Nurseries
"contemporaneously" sold the business to
AWNLP for approximately $33 million--$6.57
million in cash and a $26.43 million
partnership note that was "wrapped around"
the note given by World nu¡series to the
Western defendants. f 71. Plaintiffs
apparently admit that the offering
memorandum provided to each of them fully
disclosed the details of this transaction,
including the $11 million step-up in purchase
price from World Nurseries to *529 AWNLP,
as they cite to the offering memorandum itself
in the complaint. f[ 708.

Plaintiffs purchased their limited
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partnership interests in AWNLP sometime in
December 1984. f 34. Plainti-ffs claim to
have done so in reliance on certain
misrepresentations in, and omissions from, the
Memorandum and the exhibits appended
thereto. ftT 88-94. The alleged
misrepresentations include (a) the
overvaluation of the mrrsery stock and plant
materials; &) representation of a tax
deduction in a year prior to eligibility; (c)

unreasonably high sales projections; (d)

unreasonably low experìse projections; and (e)

representation of reliance on an independent
inspection. T 88. The alleged omissions
include the failure to disclose that the
appraisal referred to was "arbitran¡/" and
"unreasonable"; that the purchase price of the
nursery stock was "inflated"; that the
projections were based on unreasonable
assumptions; that the investment in AWNLP
had no rea-l economic substance; that the sale
was structured so as to leave control and
benefrts of ownership with the Western
defendants; that the mrrsery business had an
unprofitable history; that certain orders
recorded in the books and records were
frctitious; that much of the inventory was
unmarketable; that the Western defendants
had a poor reputation; that the business was
"in jeopardy of collapse"; that the defendants
knew that the projections were improper; that
the defendants had falsified records and
inflated receivables; that prior businesses run
by the Western defendants had failed to meet
their obligations to creditors and limited
partners; that the defendants had previously
strrrctured similar Iimited partnerships which
had been denied deductions by the IRS; that
tax opinion letters for the prior partnerships
in which the deductions had been disallowed
had been prepared by the Friedman & Shaftan
defendants; and that AWNLP was controlled
not by the designated general partner but by
Finesod who had been the promoter of other
limited partnerships in which the deductions
were disaÌlowed. t[ 93.

The plaintiffs further allege that the
"Western Sellers have contended in various
litigation that each limited partner
assumed personal liability on AWNLP's note
to World Nurseries in proportion to each
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limited partner's share of interest in
AWNLP." n 74. They do not, however,
forthrightly concede what some of the
defendants allege and what is readily
apparent from the offering documents: that
each lirnited partner was required to
guarantee a pro rata portion of the
partnership's note in order to obtain the tax
deductions that were the goal of their
investment. See, e.g., Andersen Defendants'
Memorandum of Law atI.

Plaintiffs claim to have been damaged "in
the amount of their investments." 8.g., ff
ll9, t27, 131, 138, 143, t52.

II. ANAIYSß

In their motions, all of the defendants
essentially assert that plaintiffs have
attempted to charge all 29 defendants with a
failure to disclose that the purchase price of
the nursery business was too high and, hence,
that the business could not make a profit.
This "excessive" price was based on a
appraisal of the va-Iue of the business which
the plaintiffs claim all of the defendants
should have known was not a trr¡e and fair
appraisal. f 61. We will proceed to analyze
each defendant's liability, first under Section
10(b) andRule 10b-5, thenunder Section 12(2),

then under Section 17(a), then under RICO,
and frnally under the common law.

A. LIABILTTY UNDER SECTION 1O(B)

It is well settled that in order to state a
claim u¡rder Section 10(b) of the Securities
Exchange Act, 15 U.S.C. $ 78j(b) (1982) or
Rule 10b-5, promulgated thereunder, l7
C.F.R. $ 240.10b-5 (1986), the fust of
plainti-ffs' causes of action that we will
consider, six elements must be established.
These necessaÌy elements are: (1) a material
misstatement or ornission, (2) indicating an
intent to deceive or deÍÏaud (scienter), (3) in
connection with the purchase or sale of any
security, (4) through the use of interstate
coûunerce or a national securities exchange,
(5) upon which the plaintiff detrimentally
*530 relied, and (6) that the fraud in fact
caused the injuries. Luce v. Edelstein, 802
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F.2d 49, 55 (2d Cir.19g6); Feinman v.
Schulman Berlin & Davis, 677 F.Supp. 168,
170 (S.D.N.Y.1988); First Federal Savings &
Loan Ass'n v. Oppenheim, Appel, Dixon &
Co, 629 F.Supp. 427, 438 (S.D.N.Y. 1986).

The motions to dismiss the Section 10(b)
claims are founded on two grounds. First, the
defendants, primarily the Andersen
defendants, assert that the plaintiffs cannot
state a claim under Section 10(b) because any
misrepresentations in the offering materials
are negated by the express language of the
offering memorandum itself, the tax opinion
Ietter and the report on the projections.
While the Western defendants have also
moved to dismiss for failure to state a clairn,
tFN4l they and all of the other groups of
defendants have focussed primarily on the
second grould for dismissal--that the plaintiffs
have not adequately alleged the element of
scienter as to each defendant or group of
defendants, which will require us to examine
the complaint pursuant to Fed.R.Civ.P. 9(b).
We will examine the 9(b) arguments frrst.

FN4. The World and Partnership defendants in the
last page of thek primary memorandum of law have
adopted the arguments of all the other defendants
which are not inconsistent with their own.

1. Rule 9(b) Motions

tll Ru-le 9(b) requires that "[i]n atl
aver:rnents of fraud or mistake, the
ci¡cumstances constituting fraud or mistake
shall be stated with particularity. Motive,
intent, knowledge, and other conditions of
mind of a person may be averred generally."
The specificity requirement of Rule g(b) has
been found to serve several pu4)oses: "(1) to
provide a defendant with fair notice of the
plaintifils'l claims, (2) to protect a defendant
from harm to his or her reputation or
goodwill, and (3) to reduce the number of
strike suits." Cosmas v. Hassett, 886 F.2d 8,
11 (2d Cir.1989); (quoting Stern v. Leucadia
Nat'l Corp., 844F.2d 997, 1003 (2d Cir.), cert.
denied, 488 U.S. 852, 109 S.Ct. 737, 102
L.Ed.2d 109 (1988). Although each
determination of compliance with Rule g(b)

"necessarily rests on its particular facts,"
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Denny v. Barber, 576 F.2d 465, 470 (2d
Cfu.1978), as a general rule, courts in this
circuit have required that:

lPllaintitr must specifu: (1) precisely what
statements were made in what documents or
oral misrepresentations or what omissions
were made, (2) the time and place of each
such statement and the person responsible
for making (or, in the case of omissions, not
making) the same, (3) the context of such
statements and the manner in which they
misled the plaintiffs, and (4) what the
defendants obtained as a consequence ofthe
fraud.

Todd v. Oppenheimer & Co., Inc., Z8 F.R.D.
415,420-21(S.D.N.Y.1978); see also Posner v.
Coopers & Lybrand, 92 F.R.D. 765, 769
(S.D.N.Y.1981), affd, 697 F.2d 296 (2d
Cir.1982); Fidenas A.G. v. Honeywell, Inc.,
501 F.Supp. L029 (S.D.N.Y.1980); Gross v.
Diversifred Mortg. Investors, 43L F.Supp.
1080, 1087-88 (S.D.N.Y.L977), affd,636 F.2d
I20l (2d Cir.1980). A fraud complaint must
also apprise each individual defendant of the
speciñc nature of his or her participation in
the fraud, Sanderson v. Roethenmund, 682
F.Supp. 205, 207 (S.D.N.Y. 1988), particularly
where there ¿ìre multiple defendants.
DiVittorio v. Equidyne Extractive Indus. Inc.,
822 F.2d 1242, 1247 (2d Ctu.1987). These
requirements have been applied stringently,
especially where allegations of securities fraud
are involved. Tobias v. First City Nat'l Bank
and Trust Co., 709 F.Supp. L266, 1276-77
(S.D.N.Y.1989) (collecting cases). However,
the Second Circuit has recently repeated its
admonition that "a court must read the
complaint generously, and draw all inferences
in favor of the pleader." Cosmas v. Hassett,
supra, 886 F.2d at lL,12.

[2ì Although under the second sentence of
Rule 9(b) a complaint need only aver intent
generally, it must nonetheless allege facts
which give rise to a strong inference that the
defendants possessed the requisite fraudulent
intent--either intent to defraud, knowledge of
falsity, or reckless disregard *531 for the
truth. Beck v. Manufacturers Ilanover T?ust
Co., 820 F.2d 46, 50 (2d Cir.1987), cert.
denied, 484 U.S. 1005, 108 S.Ct. 698, 98
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L.Ed.2d 650 (1988), overmled on other
grounds, United States v. Indelicato, 865 F.2d
1370 (2d Ctu.1989) (en banc), cert. denied, 493
u.s. 811, 110 S.Ct. 56,107 L.Ed.2d 24 (1989).

There are essentially two ways to establish a
strong inference of scienter. A plaintiff may
allege facts showing a motive for committing
fraud and a clear opportunity for doing so.

Beck, 820 F.2d at 50. Or, "lwJhere motive is
not apparent, it is possible to plead scienter by
identifying circumstances indicating conscious
behavior by the defendant, though the
strength of the circumstantial allegations
must be correspondingly greater." Id.

t3] The specific requirements regarding
exactly what statements were made, and
when, where and by whom are "somewhat
relaxed" when the complaint is based on an
offering memorandum. Stevens v. Equidyne
Extractive Indus. 1980, 694 F.Supp. 1057,
1061 (S.D.N.Y.1988). The memorandum
"satisfies 9(b)'s requirements as to
identification of the time, place, and content of
the alleged misrepresentation ... Furtherrnore,
no specific connection between fraudulent
representations in the Offering Memorandum
and particuÌar defendants is necessar¡l where

defendants are insiders or affiliates
participating in the offer of the securities in
question." Luce v. Edelstein, supra, 802 F.zd
at 55 (citations omitted). While it is clear
that general partners offering limited
partnerships are considered insiders for
purposes ofRule 9(b), the standard is less clear
with respect to other types of defendants,
particularly professional defendants. Stevens,
694 F.Supp. at 1061.

[4] There is, however, authority for the
proposition that where counsel drafted the
offering memorandum and were acting on
behalf of the general partner, they are not,
without more, corporate insiders or afFrliates
to whom the relaxed pleadings standards are
applicable. See DiVittorio, supra, 822 F.2d at
1249; Stevens, 694 F.Supp. al 1062. Thus,
they are not ordinarily liable for the general
statements in the offering memorandum but
rather plaintiffs must specifrcaliy attribute
misstatements or omissions to them.
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(a) The Andersen defendants

[5] Utilizing this as the standard for both
groups of professional defendants, see Stevens,
694 F.Supp. at L062, we determine that
plaintiffs have specifically attributed
statements to the Andersen defendants such
that the time and place elements of 9(b) are
satisfied. For example, the Andersen
defendants performed two tasks in corurection
with the AWNLP offering memorandum: they
prepared frnancial projections and compilation
reports (based upon assumptions provided by
the general partner) as well as a tax opinion
letter analyzing the tax implications of the
investment. Plaintiffs contend that both the
tax opinion letter and the projections were
materia-lly false and misleading at the time
they were made. The Andersen defendants
argue, however, that plaintiffs have failed to
allege facts which give rise to a strong
inference of scienter, as required in this
Circuit- Reading the complaint generously,
we agree that plaintiffs have not alleged facts
which give rise to a strong inference that the
Andersen defendants possessed the requisite
fraudulent intent. Taking the allegations as
true that the A¡rdersen defendants, in
preparing the tax opinion letter and the
projections, failed to disclose (1) the falsity of
the World Information Systems ("W.I.S.")
appraisal of the nursery business sold to
AWNLP, 1 93(1); (2) the r¡nreasonableness of
the assumptions upon which the projections
were based, f 93(O; (3) the formulas and
methods of calculation of the projectioru, f
93(g), (4) the fact that the mrsery business
was failing at the time of the sale to the
AWNLP, { 93(r), (t), (u), and (5) the large
projected operational expenses for 1985, f
93(cc), we believe that the allegations as to the
Andersen defendants' state of mind are merely
conclusory and that there are no factual
allegations which indicate that they knew of
the alleged "ur¡reasonableness" of the
assumptions, the "falsity" of the appraisal,
and the +532 "fact" that the mrrsery business
was "failing."

There is no indication in the complaint of
how or when either the Andersen fi-rm or
defendant Faggen supposedly knew that the
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projections were indeed based upon
u¡reasonable assumptions and that the
appraisal was incorvect and misleading.
While the complaint repeatedly alleges that
all of the defendants knew or should have
known that the appraisal of the nursery
business was inaccurate "because of each

defendant's ex¡lerience, skill, ex¡lertise and
training," ff 61, 624, 63 and 94, it does not
allege that Andersen or Faggen had anything
to do with the appraisal, or indeed, that they
had any reason to know or believe that it was
inaccurate. For example, it is not alleged
that they had access to specifrc information
showing that the appraisal was wrong. Nor is
it alleged that they conducted an audit from
which they should have learned that the
appraisal or other documents provided by the
general partner were false. Although it is
alleged that the accounting firm of Peat
Marwick conducted an exarnination in
November of 1983 of the frnancial condition of
the nursery business as of the year ending
1982, which examination was not completed,
and that Peat Marwick's work papers show

that Peat Marwick found some accounting
irregularities, ff 54, 57, signifrcantly,
plaintiffs have not alleged that Andersen ever
reviewed Peat Marwick's work papers. Even
if the Andersen defendants had conducted a
firll audit, it is well settled that an inference of
fraud does not arise from the mere fact that an
auditor reported on allegedly inaccurate data.
The Limited, Inc. v. McCrory Corp., 683

F.Supp. 387, 394 (S.D.N.Y.1988); see

Darurenberg v. Dorison, 603 F.Supp' 1238,

1241 (S.D.N.Y.1985); Ross v. Warner, 480

F.Supp. 268, 272 (S.D.N.Y.1979).

Furthermore, a purported failure to
investigate "[doesl not rise above the level of
negligence, which is legaliy insufÊrcient."
O'Brien v. National Property Analysts
Partners, 719 F.Supp . 222, 229 (S.D.N.Y.1989)
(quoting The Limited, Inc., 683 F.Supp. at
394).

Although proof of reckless conduct will
satisfu the scienter requirement, see Goldman
v. McMahon, Brafrnan, Morgan & Co., 706

F.Supp. 256, 259 (S.D.N.Y.1989), and despite
the fact that "an egregious refusal to see the
obvious, or to investigate the doubtfr¡l may, in
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some cases, give rise to an inference of gross

negligence which can be the functional
equivalent of recklessness," see id., we do not
believe there are any allegations in the
complaint from which we can infer either
gxoss negligence or reckfessness.

Furthermore, as to the alleged failure to
disclose some of the operating ex¡lenses, there
is no indication that these figures were
provided by the general partner to the
Andersen defendants in the first place, and
thus rre ca¡not infer that the Andersen
defendants knowingly failed to disclose them
to the limited partners. The same can be said
with respect to the allegation that the
Andersen defendants knowingly failed to
disclose the prior unsuccessful history of the
nursery business.

Finally, with respect to the Andersen
defendants' intent, we find that the
alternative method of demonstrating scienter--
motive--has not been established. Plaintiffs
contend that the Andersen defendants were
motivated to participate in the fuaud because
ofpersonal gain. Ilowever, they have alleged
no gain other than the fact that the Andersen
firm was compensated for its professional
services. It would defu common sense to hold
that the motive element of the Beck scienter
analysis would be satisfied merely by alleging
the receipt of normal compensation for
professional services rendered, because to do

so would effectively abolish the requirement,
as against professional defendants in a
securities fraud action, of pleading facts which
support a strong inference of scienter. Cf.
Wilson v. Saintine Exploration and Drilling
Corp., 872 F.zd ll24 (2d Ctu.1989) (holding
that professional defendants who merely
perform their usual professional functions and
receive their normal compensation are not
liable under the "draconian" provisions of
Section 12(2)). Accordingly, the Section 10(b)

claim is dismissed with respect to the
Andersen defendants for *533 failure to
adequately plead the element of scienter-
tFNS]

FN5. Dismissal of the primary liability on the

ground of failure to allege adequately the requisite
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fraudulent intent also requires us to dismiss the

aiding and abetting claim. As stated in Bloor v.

Carro, Spanbock, Londin, Rodman & Fass, 754

F.zd 57, 62 (2d Cir.L985), a plaintiff bringing an

aiding and abetting claim must show: (I) the

existence of a securities law violation by the

primary (as opposed to the aiding and abetting)

partyi (2) "knowledge" of this violation on the part

of the aider and abettor; and (3) "substantial

assistance" by the aider and abettor in the

achievement of a primary violation. Plaintiffs must

satisff the 9(b) requirements when pleading aiding

and abetting of securities fraud, see Goldman v.

McMahon, Brafrnan, Morgan & Co., 706 F.Supp.

at 260. As plaintiffs failed to show a sufficient

basis to support an inference that the Andersen

defendants were, at least, reckiess in their

preparation of the projections or the opinion letter,

they likewise fail to satis$, the knowledge element

necessary to predicate a claim for aiding and

abetting. See id. Furthermore, the common law

conspiracy allegations must also be dismissed for

this same deficiency. In order to establish liability
for a conspiracy to commit fraud, "a plaintiff must

plead and prove (I) an agreement between the

conspirator and the wrongdoer; and (2) a wrongful

act conmitted in furtherance of the conspiracy."

Bresson v. Thomson McKinnon Securities Inc., 641

F.Supp. 338, 348 (S.D.N.Y.1986). "[Aì bare

bones stâtement of 'conspiracy' ... without any

supporting facts permits dismissal." Heart Disease

Research Foundation v. General Motors Corp., 463

F.2d 98, 100 (2d Cir.l972). Accordingly, "[a]

claim of conspiracy to defraud must allege, inter

alia, facts sufltcient to support a frnding of an

agreement among those alleged to be a part of the

conspiracy." Troyer v. Karcagi, 476 F.Supp. 1142,

1153 (S.D.N.Y.1979). " 'Conspiracy liability will
require knowledge plus an agreement with the

wrongdoer.' " Id. (citation omitted); see also Terra

Resources I v. Burgin, 664 F.Supp. 82, 89

(S.D.N.Y.1987) (conspiracy to defraud requires

knowledge of the underlying scheme). Thus, even

if we assume arguendo that an agreement is

sufhciently pted, because plaintiffs did not

adequately allege the scienter of the Andersen

defendants, they cannot be held liable as co-

conspirators.
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the attorneys, we conclude that the Section
10(b) claims are also not adequately pled
pursu¿rnt to Rule 9(b) of the Federal Rules of
Civil Procedure.

First, plaintiffs have not satisfied the rule
that each of the Friedman & Shaftan
defendants be given notice of the specific
allegations against him, her or it. DiVittorio,
supra, 822 F.2d at L247. Although plaintiffs
have sued the Friedman firm itself Griedman
& Shaftan, P.C.), plaintiffs have also joined
the professional services corporations's
shareholders, Wilfred T. Friedman, Michael E.
Greene and Marcia Shaftan as executrix of the
Estate of Robert P. ShaÍtan. The complaint,
however, constantly refers to "Friedman &
Shaftan" without indicating who did what and
when. Furthermore, where the plaintiffs
have attempted to identiS acts of the
individual defendants, they were unsuccessfü
in so doing. For example, in paragraph 26, it
is alleged that Frieùman & Shaftan, through
Shaftan and Greene, "engaged in a high
degree of individual effort to seII interests in
AWNLP" and that they answered plainti-ffs'
inquiries and assured plaintiffs of the bona
frdes, inducing them to purchase interests.
However, even if we assume that the attorney
defendants are "insiders" for Luce pur¡loses,
this paragraph alleges rnisrepresentations and
conduct not tied to the offering memorandum,
and therefore, specifrcity as to time, place and
the content of the alleged misrepresentations
is required. See Tobias v. First City Nat'I
Ba¡k and T?ust Co., 709 F.Supp. 1266, 1277
(S.D.N.Y.1989). Since paragraph 26 contains
no such specificity, we conclude that these
allegations are inadequately pled.

With regard to the allegations concerning
the preparation of the offering memorandum
itself, as we stated above, counsel who merely
draft the memor¿rndum carìnot be held liable
for the general statements in the offering
memorandum not specifically attributed to
them. See supra at 531. Thus, plaintiffs
must plead the time, place and content
requirements of Rule 9(b). Plaintiffs do not
attribute any specific misrepresentations to
counsel; indeed, with respect to the tax
assistance letter and the opinion regarding the

(b) The Friedman & Shaftan defendants

[6] As to the other professional defendants,
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Iegality of the partnership units provided by
the law frrm, the only parts of the
memorandum which arguably *534 contain
representations from Friedman & Shaftan to
the timited partners, no breach is alleged.

Even if we asstune arguendo that the
attorneys are insiders for Luce purposes, the
allegations are defrcient with respect to the
scienter element. Plaintiffs have not pled
facts which would fairly support a strong
inference that any ofthe attorney defendants,
either the frrm itself or the named individuals,
acted with an intent to defraud, or at least
with reckless disregard for the truth. Beck,
supra, 820 F.2d at 50. Assuming that the
offering memorandum contained false and
misleading information, plaintiffs do not
allege any specific facts as to how and when
any of the Friedman & Shaftan defendants
learned that the offering memorandum
contained such false and misleading
information. Devaney v. Chester, 813 F.2d
566, 568-69 (2d Cir.1987); Vereins-Und
Westbank AG v. Carter, 639 F.Supp. 620,623
(S.D.N.Y.1986). There are no allegations that
they had any specific communications or that
they had met with any specific individuals,
which facts would have created the necessary
strong inference that each of the attorney
defendants had the requisite fraudulent
intent. Schwartz v. Novo Industries, A/S, 658
F.Supp. 795,799 (S.D.N.Y.1987). We will not
assume that clients as a matter of course
communicate their allegedly fraudulent
schemes, in whole or in Part, to their
attorneys. Furthermore, the mere fact that
the Friedman frrm had worked with the
defendant Finesod on other offerings in the
past does not raise a strong inference offraud
here in that plaintiffs do not allege that the
Friedman & Shaftan defendants were ever
accused of or determined to have comrnitted
any wrongdoing with respect to any of the
prior tax shelters. Dannenberg v. Dorison,
603 F.Supp. 1238, 1241(S.D.N.Y.1985). tFN61

FN6. The aiding and abening and conspiracy

altegations against the attorney defendants fail for

the same reasons articulated with reference to the

Andersen defendants, supra footnote 5.
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t?lt8l In addition, we conclude that the
entire complaint does not state a claim against
Wilfred Friedman under either New York or
federal vicarious liability principles. New
York's Business Corporation Law $ 1505(a)
provides that "[e]ach shareholder, employee or
agent of a professional service corporation
shall be personally and fully liable and
accountable for any negligent or wrongfrrl act
or misconduct committed by him or by any
person u¡rder his direct supervision and
control while rendering professional services
on behalf of such corporation." (McKinney's
1986). While plaintiffs allege that defendants
Shaftan and Greene worked on the offering
memorandum and./or participated in the
offering, they do not allege any such work by
attorney Friedman or any direct supervision
or control by him over the others.
Accordingly, reading the plain words of the
statute, We're Associates v. Cohen, Stracher &
Bloom,65 N.Y.2d 148, 151,490 N.Y.S.2i743,
744, 480 N.E.2d 357 (1985), the complaint
does not state a claim under New York law on
the part of Wilfred Friedman. Federal law,
15 U.S.C. $ 78t(a), dictates the same result, for
in order to be held liable as a "control person"
there must be facts alleged supporting an
inference of knowledge or reckless disregard of
the fraud, see Harrrison v. Enventure Capital
Group, Inc., 666 F.Supp. 473, 478-79
(W.D.N.Y.1987); O'Connor & Assocs. v. Dean
Witter Reynolds, Inc., 529 F.Supp. 1179, 1195
(S.D.N.Y.1981), and the defendant must "in
some meaningful sense" be a culpable
participant in the fraud perpetrated. See

Lanza v. Drexel & Co., 479 F.zd L277, L299
(2d Cir.1973) (en banc).

To summarize, the Section 10(b) claims are
dismissed as to aII of the Friedman & Shaftan
defendants for failure to plead scienter, and
the entire complaint is dismissed as to Wilfred
Friedman for failure to plead facts alleging
supervision or control.

(c) The Bryce Corporation

t9l As to the defendant Bryce CorBoration,
we also conclude that the plaintiffs' complaint
is inadequately pleaded pursuant to Rule 9(b).

The only specifi.c allegations in the complaint

(Ò
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directed at Bryce are in paragraphs 6F, 42, 43,
and 45. These allegations *535 do not,
however, attribute any Particular
misrepresentation or fraudulent act or
omission to defendant Bryce. Furthermore,
the plaintiffs concede that Bryce is not a
"Western Seller," f 6^{, and therefore the
allegations regarding fraud by the Western
Sellers are not applicable to Bryce. Moreover,
accepting the allegations against Bryce as

true, there are no facts in the complaint from
which we could draw any inference, let alone a
strong one, that Bryce knew of any fraud. As
eloquently stated by Judge Leisure, "plaintiffs
carurot satisfu Rule 9(b) by masking the lack of
factual allegations against each defendant
through broad allegations which combine the
acts of several defendants to create the
impression that all engaged in every aspect of
the alleged fraud." O'Brien v. National
Property Analysts Partners, 7L9 F.Supp.222,
229 (S.D.N.Y.1989). Therefore, we reject
plaintiffs' attempt in their memorandum in
opposition to insert the name "Bryce" where
the complaint does not do so and where the
complaint indicates involvement of parties
other than Bryce, such as the Western Sellers.
Accordingly, the section 10(b) claims against
Bryce are dismissed.

(d) The Western, World and Partnership
defendants

t10l With regard to the Western defendants,
we conclude that the Section 10(b) claims are

adequately pleaded. Plaintiffs allege that
defendants Kindor and Tyler, who are alleged
to control the rest of the Western defendants,
conceived the scheme to defraud because they
needed to mollify other investors. t[ 40.

Kindor and Tyler ¿rre a.lleged to have
persuaded Finesod, Haber and Minars (of the
World and Partnership defendants) to join in a
fraudulent scheme, ![ 46, whereby the il¡rsery
business would be resyndicated to a new
Iimited partnership. tl 47. Specificallv,
plaintiffs allege that all of the above parties
agreed to structure the sale of the nursery
business from the Western SeIIers to AWNLP
'fat an inflated purchase price through the use

of a false appraisal and the use of World
Nurseries as a sham intermediary purchaser."
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!f 4?. Each of these defendants was motivated
by the ability to earn immediate cash profits
and the Western defendants were further
motivated by the ability to "mollifu" their
other investors. Furthermore, we frnd that
there was a clear opportunity to commit fraud.
Beck, supra, 820 F.2d at 50.

Although the Western defendants claim that
they had no duty to disclose anything to the
plaintiffs and therefore that they cannot be
held liable u¡rder Section 10(b), we conclude
that they may indeed be held liable for they
are alleged to be parties to the purchase or
sale, to have substantially participated in the
concealment of material facts, or in the
alternative to have been aiders and abettors to
the sale. See Murphy v. McDonnell & Co.,
Inc., 553 F.2d 292, 295 (2d Ctu.1977). For
example, the Western Sellers are alleged to
have created the scheme, and despite their
protestations to the contrar¡1, to have assisted
in the preparation of the offering materials.
They are also alleged to have knowingly
provided the sham appraisal and other false
information, which they knew were either to
be the basis for the projectiorìs or actually
used in the offering memorandum.
Furthermore, paragraph 93 is replete with
allegations of their acts or omissions from
which we can infer that the Western
defendants acted with the requisite Íïaudulent
intent both with respect to the projections and
other fraud. For example, paragraph 93(m)

essentially alleges that the Western
defendants "cooked the books" by including
sham purchase orders. Paragraph 93(o)

alleges that the Western Sellers prematurely
shifted plants to over-sized containers for sale

to AWNLP to inflate their market va-Iue.

Paragraph 93(w) accuses the Western
defendants of artificially inflating receivables.
Paragraphs 93(n) and (s) allege that the
Western Sellers prepared the sham customer
Iist attached to the offiering memorandum.
Accordingly, the Western defendants motion
to dismiss pursuant to Rule 9(b) is denied'

As to the World and Partnership defendants,
many allegations described above also support
an inference that the World and Partnership
d.efendants acted with the *536 requisite
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fraudulent intent, particularly the fact that
Finesod and Haber were able to realize an
immediate cash profit of $3.57 million, ff 53,
48, in the resale to AWNLP without any risk
and without performing any function. f 93(0.
Beck, supra, 820 F.2d at 50 (inference of
scienter where motive and clear opportunity to
comrnit fraud). While it is true that the
allegations regarding the procurement of the
appraisal, f 59, could probably be more
particularly stated, we frnd that they are
sufficient to give the World, Western and
Partnership defendants notice of the acts for
which plaintiffs seek to hold them liable.
Furthermore, while it is tme that these
groups of defendants actually comprise over
twenty individuals or entities, we carurot, at
this point, in view of our obligation to accept
the allegations in the complaint as true,
dismiss any of these entities as not being
controlled by or affiliates of either Kindor and
Tyler or Haber and Finesod. Accordingly, in
light of all of the foregoing and in view of the
fact that the Partnership and World
defendants are insiders, we find that the
Section 10(b) fraud allegations are pleaded
with the particularity required by Rule 9(b).

2. Rule 12(bX6)

We will now address the Andersen, Western
and World defendants' motions to dismiss
pursuant to Rule 12(bX6). In challenging the
sufficiency of the complaint under rule
12(bX6), the defendants bear the burden of
proving that under no interpretation of the
facts set forth in the complaint can the
plainti-ffs succeed. Conley v. Gibson, 355 U.S.
4r, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80
(1957). As expressed above, supra at 527,for
the pu-q)oses of this motion, all of the
plaintiffs' allegations are accepted as true, and
no claim can be dismissed "unless it appears
beyond doubt that the plaintiffls] can prove no
set of facts in support of ltheir] claim which
would entitle lthem]to relief." Id.; Hughes v.
Rowe, 449 U.S. 5, 10, 101 S.Ct. 173, 176, 66
L.Ed.2d 163 (1980).

In these motions, the defendants assert that
the plaintiffs cannot state a clairn under
Section 10(b) because any rnisrepresentations
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in the offering memorandum are negated by
the express language of the offering
memorandum itself, the tax opinion letter and
the report on the projections. These
defendants assert that there is a line of cases
in this Circuit which holds that, as a matter of
Iaw, extensive cautionary language in the
offering documents will preclude Section 10(b)
claims based on those documents. Luce v.
Edelstein, 802 F.2d 49, 56'57 (2d Cir.1986);
see a-lso Feinman v. Schulman Berlin & Davis,
677 F.Supp. 168, 170 (S.D.N.Y.1988); Andreo
v. Friedlander, Gaines, Cohen, Rosenthal &
Rosenberg, 651 F.Supp. 877, 881
(D.Conn.1986). While we do not agree with
the assertion that this line of cases precludes
all claims of misrepresentation, we do
recognize that it mandates dismissal of many
of the Section 10(b) claims alleged here,
specifrcally, those fou¡rded upon the
projections and other expectations which were
expressed in the offering memorandum or in
the attachments thereto.

[11] Ptaintiffs have requested that we defer
this motion until the srunmaÐ¡ judgment
phase of the case, citing Devaney v. Chester,
813 F.2d 566 (2d Cir.1987). Devaney,
however, does not so require; it merely stands
for the proposition that courts should not
consider the reasonableness of plaintiffs'
reliance on a Rule 9(b) motion, as the issue
goes to the merit of the plaintiffs' claims. Id.
at 569. Devaney does not preclude a court
from deciding the reliance issue as a matter of
Iaw on a motion pursuant to Rule 12(bX6).
Indeed, it is well settled that although a Rule
12(bX6) motion is addressed to the face of the
pleading, the pleading has been interpreted by
the Second Circuit as "includling] any
document attached to it as an exhibit or any
document incorporated in it by reference."
Goldman v. Belden, 754 F.2d 1059, 1065-66
(2d Cir.1985) (citations omitted). Here, the
Memorandum is attached to the complaint as
Exhibit A, to which, in turn, the tax opinion
letter and the financial projections are
appended as Exhibits B and F, respectively.
It is clear from the papers submitted in this
action that a-ll parties *537 consider these
voluminous documents to be part of the
complaint, as do we.
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Before we examine the arguments made by
the defendants, we believe it is necessatry to
highlight the relevant portions of the offering
memorandum and its attachments which will
be applicable to such examination.

(a) The Offering Materials

On the front page of the Offering
Memorandum, in large bold and block letters,
the following statement appears:

THESE SECTIRMMS INVOLVE A HIGH
DEGREE OF RISK
(See "Risk Factors")

The next four pages of the Memorandum,
which we will tabel the "foreword" section and
which are paginated i-iv, contain very specifrc
warrrings, all of which are repeated in greater
detail in the Memorandum itself. These

cautionar¡l instmctions are also in block
Ietters, and we will set forth those that are

most germane to the instant action. For
example, on page i, it is stated that 'AN
INVESTMENT IN THE PARTNERSHIP
ENTAILS SIGNIFICANT RISKS.'' SEE
"RISK FACTORS,'' AND ''FEDERAL
INCOME TAX FACTORS." This admonition
continues by listing seven of the potential
risks, including:

4. SIIBSTANTIAL COMPENSATION
WILL BE PAID TO WORLD NURSERIES
AND ITS AFFILIATES IN CONNECTION
WTTH THIS OFFERING AND THE
ACQUISMION OF THE NURSERY
ASSETS BY THE PARTNERSHIP,
INCLUDING SUBSTANTIAL
COMPENSATION PAID FROM THE
PROCEEDS OF THIS OFFERING.
5. POTENTIAL CONFLICTS OF
INTEREST EXIST BETWEEN THE
PARTNERSHIP AND THE GENERAL
PARTNER, WORLD NURSERIES,
BEARDSLEY AND THEIR AFFILIATES
AND COUNSELTO THE PARTNERSHIP.

Page 381

BENEFrIS RESULTING FROM AN
INVESTMENT IN THE PARTNERSHIP.
NO RULINGS HAVE BEEN SOUGHT
FROM THE INTERNAL REVENUE
SERVICE ("SERVICE") WTTH RESPECT
TO ANY OF THE TAX MATTERS
DESCRIBED IN THIS MEMORANDUM.
IF FOR FEDERAL INCOME TAX
PURPOSES [one or more of seven
enumerated events occursl, ALL OR A
SUBSTANTIAL PART OF THE TAX
BENEFrIS DESCRIBED HEREIN WOULD
NOT BE AVAILABLE TO THE
INVESTORS. IN ADDITION, OTHER
AUDM ADJUSTMENTS MAY AFFECT
BOTH THE TIMING AND THE AMOUNT
OF THE TAXBENEFITS AVAILABLE.

Offering Memorandum at ii

After these statements, speci-fic and detailed
warnings with reference to the tax opinion
letter appear, after which the following, also
in block letters, appears:

THE TAX OPINION IS NOT BINDING ON
THE SERVICE OR ANY COURT OF LAW.

{<**;t**

7. THERE ARE OTHER SUBSTANTIAL
RISKS RELATING TO THE
AVAILABILMY AND AMOUNT OF TAX

NO REPRESENTATION OR
WARRANTIES OF ANY KIND ARE MADE
OR INTENDED, WTTH RESPECT TO THE
ECONOMIC RETIIRN OF THE TAX
BENEFMS WHICH MAY ACCRUE TO
INVESTORS. NO ASSTIRANCE CAN BE
GIVEN THAT EXISTING TAX LAWS
WILL NOT BE CHANGED OR
INTERPRETED ADVERSELY. A
CHANGE IN OR ADVERSE
INTERPRETATION OF EXISTING TAX
LAWS MAY DENY THE INVESTORS A],L
OR A PORTION OF THE TAX BENEFITS
CONSIDERED HEREIN.
EACH INVESTOR MUST CONSULT WTTH
HIS OWN COUNSEL AND OTHER
ADVISERS WTTH RESPECT TO THE TAX
AND OTHER CONSEQUENCES OF AN
INVESTMENT IN THE PARTNERSHIP,
AND MUST REPRESENT THAT HE HAS
DONE SO *538 PRIOR TO THE
PI.IRCHASE BY HIM OF ANY UNNS.

*+***{<
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Offering Memorandum at iii.

The frnal cautionary words in the "foreword"
section of the Memorandum relate to
representations made by the general partner
and other than the general partner.
Basically, it is stated that only the general
partner, and no one else, is authorized to
supply potential investors with information.
Further, there is a disclaimer that

ANY INFORMATION NOT SO SUPPLIED
OR ANY STATEMENT NOT CONTAINED
HEREIN CANNOT BE RELTED UPON AS
HAVING BEEN AUTHORIZED BY THE
PARTNERSHIP OR THE GENERAI
PARTNER, ANY AFFILIATES OF THEM
OR ANY PROFESSIONAI ADVISERS
THERETO.

Offering Memorandum at iii. In addition,
regarding the statements and representations
made, there is a disclairner that

THE STATEMENTS CONTAINED
HEREIN ARE BASED ON INFORMATION
BELMVED BY THE GENERAL PARTNER
TO BE RELIABLE. NO WARRANTY CAN
BE MADE AS TO THE ACCURACY OF
SUCH INFORMATION OR THAT
CIRCUMSTANCES MAY NOT HAVE
CHANGED SINCE THE DATE SUCH
INFORMATION WAS SUPPLIED.

Offering Memorandum at iii-iv

The "Risk Factors" section of the Offering
Memorandum outlines in considerable detail
(eleven pages), the potential risks of investing
in the partnership. A number of the risks are
then enumerated in further detail in other
sections of the memorandum. In this section,
the admonition is repeated that there is no
representation made, nor can any be inferred,
regarding the accuracy or completeness ofthe
frnancial projections or the underlying
assumptions. Offering Memorandum at 19.

It is also stated in this section that there was
no audit of the Partnership's frnancial
statement perforrred by independent
accountants, id. at 21, that there are or may
be significant conflicts of interest between the
"Genera-l Partner, the Partnership, World
Nurseries, Beardsley, the Manager, and their
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respective AfFrliates and their coursel," id. at
18, that there are significant tax risks, id. at
22-27.

Regarding the existing or potential conflicts
of interest, these are delineated, in detail, in
one and one-half pages of the memorandum.
Specifically relevant for the purpose of the
pending motions is the statement therein that
"[t]he terms of the [agreement between World
Nurseries and the Partnership for the
acquisition of the Nwsery Assets by the
Partnershipl are not the result of arm's length
bargaining, although certain terms included
therein are based on the Western Agreement
which was negotiated at arrn's length between
the Western Group and World Nurseries."
Offering Memorandum at 51 (emphasis
added). Also germane is the paragraph
regarding the defendant Friedman &
Shaft,an's role, It provides in part that:

Friedman & Shaftan, P.C. is acting as
cou¡sel to the Partnership in connection
with this Offering and may render future
Iegal services to the Partnership. Friedman
& Shaftan, P.C. has acted as counsel to
World Nurseries and its Afflrliates. No
independent counsel representing solely the
Limited Partners has been involved in the
negotiation of this offering or of the
tra¡saction proposed hereby and the
partnership does not intend to retain such
cou¡sel in the future.

Id. at 52 (emphasis added).

The actua-l Tax Opinion Letter issued by the
defendant Arthur Andersen contained the
following statement:

The tax analysis with which we concur is not
binding onthe Internal Revenue Service and
there can be no assurance that the service
will not take a position contrary to any of
the opinions expressed therein or that if the
Service took such a position, it would not be
sustained by the courts. In addition,
prospective investors are urged to seek the
advice of their personal tax advisors.
(emphasis added)

Id. Furthermore, onthe subject ofexpected
tax benefits, it was expressly stated in the

@
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introduction to the Federal Income Tax *539

Factors section of the Memorandum, on which
the tax opinion is, in large part', based, that
"there can be no assurance that some of the
deductions and credits claimed by the
partnership will not be challenged by the
Service.... A PROSPECTIVE INVESTOR
SHOULD OBTAIN PROFESSIONAL
GUIDANCE FROM HIS OWN TAX
ADVISER IN EVALUATING THE TAX
RISKS INVOLVED." Offering Memorandum
at 53 (emphasis in original). Lr this "Tax
Factors" section of the memorandum, which
comprises thirty four pages, numerous
potential risks are enumerated and discussed
in detail, and several possible resolutions by
the IRS for each issue are presented. Id. at 53-

86.

As for the Financial Projections prepared by
the Andersen defendants, they contain the
express admonition that they

rtrere generated based on these assumptions
and upon appraisals of the rursery items as

well as the sales of the nursery items.
Some assumptions may not materialize, and
unanticipated events and circumstances may
occur subsequent to the date of the
projections. Accordingly, the actual results
achieved during this projection period may
vary ÍÏom the projections and the variations
may be zubstantial.

Id. The cover letter which accompanied the
projections, dated December 14, 1984, Iikewise
states that the projections "are based on
appraisals, assumptions and estimates which
were made by the representatives of Arizona
World Nurseries Limited Partnership'..." The
letter further states that Andersen's sole
undertaking with respect to the projections
was to satis$r itself "as to the mathematical
accuracy ofthe projections andthat they fairly
reflect the estirnates and assumptions
contained therein." The letter then recites
extremely explicit warnings as to the accuracy
and achievability of the projections:

The selection of estimates and assumptions
requires the exercise of judgment and is
subject to uncertainties relating to the effect
that changes in legislation or economic or
other circumstances may have on future
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events. There can be no assurance that the
assumptions or data upon which they are
based are accurate. Variations of such
assumptions could significantly affect the
projections. To the extent that the assumed
events do not occur, the outcome may varJ¡
significantly from that projected.
Accordingly, we express no opinion on the
achievability of the results presented in the
projections, and no representation to the
contrar¡r may be made or implied.
(emphasis added)

The Subscription Agreement, located at
Exhibit J to the Offering Memorandum,
signed by each of the plaintiffs, contains the
following relevant representations and
warranties by the investors: "I have been
informed that my investment is a high risk
investment, and in evaluating such
investment I have consulted with my own
investment and/or legal and/or tax advisor" f
2(c); "With respect to the tax and other legal
aspects of my investment I have relied solely
upon the advice of my own tax and legal
advisors" Í 2(i); and "I recognize that the
Partnership is newly organized and has nc
history of operations or earnings and is a
speculative venture ...," f 2Û).

Finally, we note that the Offering
Memorandum frrlly discloses the details of the
sale of the mrrsery from the Western Sellers to
World Nurseries and the subsequent sale, two
weeks later, by World Nurseries to the
Partnership, including the $11 million step-up
in purchase price from World Nurseries to the
Partnership. Offering Memorandum at 36-37.
In fact, plaintiffs' complaint pleads the details
of the sale and cites to the offering
memorandum, thus implicitly conceding that
there was indeed fi.rlÌ disclosure of the sales.

(b) Analysis

[12] In view of all of the foregoing warnings
and cautionary language contained in the tax
opinion letter, the projections, and the offering
memorandum itself (particularly the foreword
and tax factors sections), we conclude that
Luce and its progeny are applicable here so as

to preclude liability for misrepresentations
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regarding expected or future tax benefi.ts or
*540 profits. In fact, Luce specifically
involved allegations that statements in the
offering memorandum regarding financial
projections of future cash flow and expected
tax benefrts were materially misleading. Luce
v. Edelstein, 802 F.2d at 56-57. The
projections in Luce, like those in issue here,
contained warnings that they were
"necessarily speculative in nature," that "[n]o
assurance [could] be given that these
projections [would] be realized," and that
"la]ctual results may vary from the predictions
and that these variations may be material."
Luce, supra, at 56. Accordingly, the Luce
court stated that it "was not inclined to
impose liability on the basis of statements
that clearly 'bespeak caution' ". Id.

Relying on Luce, the court in Feinman v.
Schulman Berlin & Davis, 677 F.Supp. 168,
L70-71 (S.D.N.Y.1988), rejected plaintiffs'
Section 10(b) claims relating to projected tax
benefits. There, after detailing the
cautionary language in the offering
memorandum, which we note is quite similar
to that in issue here, the court stated that the
"offering memorandum warned plaintiffs not
to rely on the misrepresentations which the
defendants allegedly made. Plainti-ffs'
reliance on these representations, if made, was
unjustified and dismissal is appropriate." Id.
at L7L. See also Andreo v. Friedlander,
Gaines, Cohen, Rosenthal & Rosenberg, 651
F.Supp. 877, 881 (D.Conn.1986) (dismissing
Section 10(b) claims because "the language of
the document in question limited the degree to
which investors should rely on it").

The projections in issue here make clear
that they "are based upon assumptions made
by Arizona World Nurseries Li¡nited
Partnership of the income and expenses and
cash flow from the operations of the nursery."
Offering Memorandum, Ex. F: "Notes and
Assumptions" section of the Financial
Projections at 1. Furthermore, the projections
expressly cautioned that they were based upon
these assumptions and appraisals, and that
some of the assumptions may not materialize,
and thus, that the actual results achieved
could then var¡/ from the projections
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substantially. In addition, the cover letter
which accompanied the projections made clear
the limited role that the Andersen defendants
assumed with reference to the projections (that
they did not perform an audit and that they
did not veri$r the assumptions provided by the
general partner), and once again, explicitly
warned, as set out above, as to the accuracy
and achievability of the projections.
Certainly, then, no misrepresentation claim
can be predicated upon the fact that the
projections did not bear out. Luce, supra, at
57; Feinman, supra, atL70-7L; Andreo, supra,
at 881-82.

Likewise, the tax opinion letter states only
that Andersen had "reviewed" the material in
the private offering memorandum, and
particularly the "Federal Income Tax Factors"
section (which we note includes a lengthy
discussion of the deductibility of the purchase
price of the nursery stock and the potentiatr
challenges by the IRS). Based on this review,
Andersen had determined that, in its opinion,
"aII material Federal tax issues have been
considered and have been firlly and fairly
discussed," that "the Partnership wiII more
likely than not prevail on each material tax
issue presented," and that "in the aggregate
the tax benefrts of an investment in the
Partnership will more likely than not be
realized." Offering Memorandum, Ex. B.
Andersen never stated that the lirnited
partrrers were certain to receive their desired
tax deduction; rather, the accou¡rtants issued
warnings to the contrar¡r, as set forth in frrll
above. It is clear, from the tax opinion letter,
the Tax Factors section of the offering
memorandum, and the warning pages in block
Ietters in the "foreword" section of the
memorandum, that no assurances were made
by the Andersen defendants regarding the
availability of the deductions or the accuracy
ofthe appraisal.

Furthermore, as can be seen from the
warnings in the front of the offering
memorandum also quoted above, as well as

the "Tax Risks" section of the Memorandum,
and as stated on page two of the tax opinion
letter, Andersen relied on the factual
information provided to it by the management
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of the partnership. Tax Opinion Letter at 2

(Andersen "relied on marugement and their
legal counsel for business and *541 legal
matters"); Offering Memorandum at 22
('INVESTORS ARE CAUTIONED THAT
THE CONCLUSIONS IN THE TAX
OPINION ARE BASED UPON CERTAIN
REPRESENTATIONS TO ARTHUR
ANDERSEN BY THE GENERAL
PARTNER"). We conclude that, given all of
the cautionarry language, Andersen's tax
opinion cannot be read to mean that Andersen
undertook to make representations of any
kind regarding the value ofthe nursery stock.

Furthermore, we frnd that, to the extent that
plaintiffs relied on the tax opinion letter as

representing otherwise, such reliance was not
reasonable. Thus, plaintiffs cannot state a

clairn based upon the fact that the IRS
disallowed the deductions.

Accordingly, those Section 10(b) claims that
must be, and are hereby, dismissed against aII
the defenda¡rts are the claims of
misrepresentation based on the future
erpectations and performance of the limited
partnership contained in the offering
memorandum or its attachments. The
warnings and disclaimers discussed above

clearly timited the degree to which an investor
coufd reasonably rely on these documents as a
forecast of the futwe. Luce v. Edelstein, 802
F.2d at 56-57.

t13lt14l We believe, however, that there are
several asserted misrepresentations that can
not be dismissed on the instant record. For
example, the cautionary language may not be

sufFrcient to disclai¡n liability on the part of
either the World, Partnership or Western
defendants for the misrepresentations,
omissions and fraudulent conduct regarding
the then-existing condition and value of the
nursery business, to wit: the nursery stock
and plant materials, the equipment, the
customer lists and so forth, as the
disclamatory language quoted above states
that the projections were based on the
appraisal procured by the World and Western
defendants and on assumptions provided by
the general partner. All of the Section 10(b)

claims regarding then'existing
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misrepresentations are, however, dismissed as

to the Andersen defendants, see Andreo, 651
F.Supp. at 881, as well as the Friedman &
Shaftan defendants and the Bryce
Corporation, because of both the limited role,
if any, these defendants had regarding the
documentation and authentication of the then-
existing conditions and value, and our
conclusion above that the scienter elernent
was not properly pleaded with respect to these
three groups of defendants. On the other
hand, claims of misrepresentation relating to
then-existing conditions and value are
sustained for the pu-4)oses of the present
motion as to the World, Partnership, and
Western defendants.

B. LIABILTTY UNDER SECTION 12(2) OF
THE SECURTTIES ACT

t15l Section 12(2) of the Securities Act
provides purchasers with a cause of action
against a person who "offers or sells a
security" by means of a defective prospectus.
15 U.S.C. ç 77I (2). If a security is sold "by
means of' a misstatement or omission, the
purchaser may tender the security to the seller
and recover the purchase price plus interest,
less income, or if the purchaser no longer owns
the security, he or she may recover equivalent
rescissory damages. Randall v. Loftsgaarden,
478 U.S. 647,655-56,106 S.Ct. 3143, 3148-49,
92 L.Ed.2d 525 (1986). There is no need for
reliance by the plaintiffs on the
misrepresentation, L. Loss, Fundamentals of
Securities Regplation 889 (2d ed. 1988) (citing,
inter alia, Wigand v. Flo-Tek, Inc., 609 F.2d
1028, 1034 (2d Cir.1979)), and there is no need
for plaintiffs to establish a causal connection
between the misrepresentation and the
damage suffered, if any. Loss, supra; see also
Wilson v. Saintine Exploration and Drilling
Corp., 87 2 F.2d 1124, lI27 (2d Cir. 1989).

Plaintiffs here allege that all of the
defendants are statutory sellers of the limited
partnership interests, or in the alternative,
that they are aiders and abettors to a

statutory seller. The Second Circuit has held
that "persons who do not meet the Pinter test
for statutory sellers may not be held liable
under Section 12 as aiders and abettors."
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Wilson, supra, 872 F.2d at LL27 (construing
Pinter v. Dahl, 486 U.S. 622, 108 S.Ct 2063,
2083, 100 L.Ed.2d 658 (1988) (which
interpreted Section 12(1)). Accord.ingly,
urùess we frnd a defendant or a*542 group of
defendants to be a "statutory seller," the
defrnition of which has been expanded by the
Second Circuit in its interpretation of Pinter
v. Dahl, the Section 12(2) claims ought to be
dismissed as to that defendant or group of
defendants. In addition, most of the
defendants claim that the Section 12(2) claims
are not timely, another issue which we must
address.

1. Statutory Seller

t16lt17l A statutory seller under Section
12(2) is one who is alleged to have sold, offered
to sell, or solicited the sale ofthe secr¡rities for
financial gain. Wilson, 872 F.zd at 1126
(applying the Section 12(1) analysis of Pinter
to Section l2(2)). There is no need to prove
scienter or loss causation in order to hold a
statutory seller liable. Id. Thus, it is clear
that any person or entity that passes title or
offers to pass title in a secr¡rity for value may
be found liable. The question of when a party
will be liable for solicitation is somewhat
murkier. As stated in Wilson,

it is not solicitation to recommend the
purchase of a security to benefrt the buyer.
"[L]iability extends only to the person who
successfully solicits the purchase, motivated
at least in part by a desire to serve his own
frnancial interests or those of the securities
or¡¡ner." Id. at 2079 (emphasis added)
lquoting Pinter, 108 S.Ct. 2063, 20791. lt
a-lso is clear that mere participation in the
solicitation by another is not solicitation, id.
at 2081 n. 27, which is why the lawyers
performing "onfy their professional
services" are not liable under $ 12. Id. at
2081. The proper focus of the analysis
apperirs to be on the "defendant's
relationship with the plaintiff-purchaser",
rather than "the defendant's degree of
involvement in the securities transaction
and its surrounding circumstances." Id.

Wilson, 872 F.2d at 1129 (Ttunbers, J.,
dissenting).
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[18] Under this analysis, we conclude, for the
reasons immediately following, that the
plaintiffs have not stated a claim under this
section as against the Andersen defendants,
the defendant Bryce, or the Friedman &
Shaftan defendants.

With respect to the Andersen defendants,
only paragraph 198 of the complaint could
possibly be construed to allege solicitation.
However, neither relevant subparagraph, (i) or
(iii), does so with the particularity required by
Rule 9(b), the standards of which were set out
above. For example, it is alleged that certain
Andersen partners assisted the brokers in the
sale ofthe interests; however, when or where
such "assistance" was rendered and to whom
exactly is not alleged. Essentially, this
assertion constitutes an allegation that the
Andersen defendants assisted the solicitation
efforts of another, which the Supreme Court
has held to be insufficient to allege seller
status. Pinter v. Dahl, 108 S.Ct at 2081n 27
(interpreting Section 12(1), but applied by the
Second Circuit to Section fzZÐ.

Furthermore, although it is alleged that
"Andersen engaged in a high degree of effort
to sell the securities through the [ ]identified
partners, and was in actual contact with
investors and their representative", this
allegation fails since it does not identify the
statements themselves, the time and place
they were made, or the investors. We do not
even know that any of the plaintiffs in this
action comprise the investors pur¡lortedly in
contact with the Andersen defendants.
FinaIIy, plaintiffs have not satisfred the
element in Wilson that requires the
solicitation "for a frnancial gain." Id. at 1126.
The Wilson court stated that "the draconian
provisions of Section 12 must not be extended
to include [professionals] who have performed
onJ.y their usual professional functions in
preparing documents for an offering." Id.
Other than the usual fees for professional
services rendered in connection with the
provision of the tax opinion letter and the
projections, no frnancial gain, i.e.,
commissions or finders' fees, is alleged.
Accordingly, we dismiss the Section 12(2)
clai¡n as to the Andersen defendants-
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As to the defendant Bryce Corporation, the
foregoing analysis also applies. Although
Bryce is alleged to have been eligible to
receive a finders' fee Í?om the Western *543

defendants for "frnding" the World defendants,

tlf 42, 43, there are no allegations that Bryce
in any way sold limited partnership interests
to, or solicited such sales of, any of the
plaintiffs. Therefore, the Section 12(2) claim
is dismissed as against Bryce.

The above analysis is also germane with
respect to the Friedman and Shaftan
defendants. Although plaintiffs attempt to
allege "solicitation for frnancial gain" by the
allegation in paragraph 109 that "Friedman &
Shaftan received sa-les comrnissions in
connection with its finding investors to
become limited parbners in AWNLP," this
paragraph, Iike paragraph 26 discussed supra,
at 533-34, is not sufficiently particular under
Rufe 9ft) as there are no facts alleged which
support it. For example, plainti-ffs have not
alleged that any of the Friedman & Shaftan
defendants introduced any of the plaintiffs to
the general partner or actually "brokered" the
sale of any of the AWNLP interests. This is
information which the plaintiffs have access to
and which should have been alleged.
Accordingly, we dismiss the Section I2(2)
clairn against the Friedman & Shaftan
defendants. [FN7]

FN7. Even if we were to find these allegations of

"soticitation for hnancial gain" suffrcient, the

Section l2(2) claim against the Friedman & Shaftan

defendants would not pass muster under the analysis

of Section 13, infra at54344, as plaintiffs have not

sufficiently implicated them in the ftaudulent

concealment.

It is clear that the Section I2(2) cLatrn cannot
be dismissed against either the World or
Partnership defendants on the grounds that
they were not statutory sellers. In fact, these
defendants have not addressed the claim in
their briefs (save for the footnote to the
conclusion that they join in the motions made
by the other parties where they are
applicable), indicating by their silence that
they recogaize t};rat they could not prevail on
the argument. Nor do the Western
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defendants argue that they are not statutory
sellers tFNSl; rather, they argue only that the
clai¡n is pleaded deficiently in that the
requirements of Section 13 of the Securities
Act have not been met. Thus, we must now
examine this assertiori before we can
determine whether the plaintiffs have stated
section L2(2) claims against the World,
Partnership, and Western defendants.

FN8. Whether or not these defendants are stâtutory

sellers is a question we will leave for another day

when the issue has been properly briefed.

2. Statute of Limitations

Section 13 of the Act provides that Section
L2(2) allegations, even if otherwise suffrcient,
can state a cognizable claim only if they
establish on thei¡ face that the claim was
"brought within one year after the discovery
of the untrue statement or omission or afber
such discovery should have been made by the
exercise ofreasonable diligence.... In no event
shall any action be brought ... more than three
years after the sale." It has been held that
plaintiffs have the burden of pleading
compliance with statute of limitations in
Section 13, Krome v. Merrill Lynch & Co. Inc.,
637 F.Supp. 910, 914, vacated inpart on other
grounds, 110 F.R.D. 693 (S.D.N.Y.1986), and
that a complaint which does not adequately do

so is subject to dismissal. Id. at 913-15; see

Quantum Overseas N.V. v. Touche Ross, 663
F.Supp. 658, 662 (S.D.N.Y.1987).

t19lt20l To satisfu Section 13, in addition to
setting forth (1) the tirne and circumstances of
the discovery of the allegedly fraudulent
statements or omissions, plaintiffs must (2)

plead facts demonstrating the efforts they
made to discover the alleged fraud and (3) the
reasons why they could not have done so

sooner. Sanderson v. Roethenmund, 682
F.Supp. 205, 208 (S.D.N.Y.1988); Quantum,
663 F.Supp. at 662. Plaintiffs allege that
they purchased their partnership interests, in
reliance upon the allegedly false offering
memorandum, in or around December 1984. tT

3. Thus, because more than one year flom the
commission of the fraud elapsed prior to
plaintiffs' fiting of this action, plaintiffs must
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plead their diligence. Boley v. Pineloch
Assocs., Ltd., 700 F.Supp. 673, 676 (S.D.N.Y.
*544 1988). As a preliminary matter, we

observe that the Section 12(2) ctaims in the
actions commenced after December 1987,

three years after the sale ofthe securities' are
untimely due to the absolute three year
statute of lirnitations provided by Section 13.

Miller v. Grigoli, 712 F.Supp. 1087, 1091
(S.D.N.Y.1989); see also Krome v. Mendll
Lynch & Co. Inc., supra, 637 F.Supp. at9l4
("Where the very statute that creates the
cause of action also contains a li¡nitations
period, the statute of limitations not only bars
the remedy but also destroys the liability.").
Thus, the Section 12(2) claims in the Frost,
LaCorte, Mills, and Clark actions are time-
barred. They are also time-barred under the
one year provision of Section 13 as the latest
date plaintiffs claim to have discovered the
fraud is November of 1986. f 112.

l2]-1l221As to the plaintiffs in the original
Friedman and Schumate actions (on whose

behalf the consolidated complaint was filed),
only twenty eight of these plaintiffs
comrnenced an action in December 1986, two
years after they purchased thei¡ interests in
AWNLP by means of the allegedly fraudulent
offering memorandu.rn. AII of the plaintiffs in
the consolidated complaint assert that they
failed to discover the fraud within one year of
the sale because of the defendants' so-called
"fraudufent concealment" as alleged in
paragraphs 111-19. Allegations of fraudulent
concealment, Iike all fraud allegations, must
be stated with particularity. Sanderson, 682

F.Supp at 208 n. 7. If plaintiffs allege that
discovery of the fraud was delayed by the
actions of a particular defendant, they must
set forth in the complaint the essential facts
supporting such allegations. Krome, 637
F.Supp. at 914. Thus, the complaint must
show that a particuìar defendant "took
positive steps after the comrnission of the
initial fraud to keep it concealed." Id.

[23] We conclude that the plaintiffs have
arg¡ably satisfred the above standards of
pleading fraudulent concealment against the
Western, Partnership and World defendants
due to the allegations in paragraphs 111, 113-
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116. These paragraphs speci-fically delineate
how these defendants allegedly concealed the
fraud from the plaintiffs. For example,
although the allegations in paragraphs 111(a),

115, and 116 concern offerings in investment
vehicles allegedly controlled by the Western
defendants or the World defendants other tha¡r
AWNLP, it is alleged that these investments
were promoted to the plaintiffs. tf 111(a).

Plaintiffs adequately erçlain why the offering
memoranda for these investments precluded
them from discovering the facts upon which
their claims are predicated. Although certain
of the allegations, such as those in parag¡aph
111(b), could be more precise, we believe that
the fraudulent concealment section, taken as a
whole, gives the World, Partnership, and
Western defendants fair notice as to the
plaintiffs' contentions and the grounds upon
which they rest.

t24l We acknowledge that we may not decide
on a motion to dismiss whether or not the
plaintiffs were indeed diligent, yet we must
decide whether the issue has been properly
pleaded. Krome, supra at 914; HilI, N. Der,
521 F.Supp. 1307 1388-89 (D. DeI. 1981). -89.

Although we have concluded that fraudulent
concealment is properly pleaded, we do not
believe that plaintiffs have literally satisfred
the other requirements of Section 13, as their
allegations with respect to their efforts to
discover the fraud are quite vague. For
instance, it is not specifically alleged which
plaintiffs "read information" sent by which
defendants or what the information was,
which plaintiffs actually visited the nursery
and what those individuals saw that misled
them in what way, and which retained "legal
and financia-I advisors" and what the plaintiffs
were told by them. Furthermore, it strains
credulity to believe that all seventy plaintiffs
performed all of these acts. Assuming for a
moment that these allegations were
adequately alleged and that a handfirl of the
plaintiffs did aII of these things, we ca¡not
permit all of the plaintiffs to profrt from the
diligent efforts of but a few. At this point,
however, we decline to dismiss the Section
12(2) clairns against the Western, World and
Partnership defendants on this gtound, in
tight of *545 the fact that the fraudulent
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concealment is properly pleaded. E.g., In re
Gas Reclamation, Inc. Securities Litigation,
659 F.Supp. 493, 508 (S.D.N.Y.1987); see

Boley, supra, 700 F.Supp. at 677. We also
recognize that the plaintiffs' own pleadings
indicate several different dates that they could
have discovered the fraud, to wit: February 7,

1986, the "middle of 1986", November of 1986,
and December of 1986. Thus, although we

decline to dismiss the Section 12(2) ctaims
against them at this tirne, we anticipate
further motion practice by the Western, World
and Partnership defendants on the timeliness
of this claim with respect to each plaintiff
after discovery has concluded and the record is
complete.

In sum, the Section l2(2) claims are
dismissed with prejudice as against the Bryce,
Andersen and remaining Friedman & Shaftan
defendants, but retained as against the
Western, World and Partnership defendants.

C. LIABILMY UNDER SECTION 17(A)

t25l We have previously been con-fronted
with the question of whether Section 17 of the
Securities Act of 1933 provides for a private
cause of action. In Tobias v. First City Nat'l
Bank and T?ust Co., 709 F.Supp. 1266,1274'
?6 (S.D.N.Y.1989), we recognized the split in
authority in both the Circuit courts as well as

the courts within the Southern District. A-fter
carefirlly reviewing the cases, we held that
there is no irnplied right of action provided
under Section 17. Id. We see no reason to
depart from this conclusion at this time, and
accordingly, plaintiffs' Section 17(a) claims are
dismissed with prejudice.

D. LIABILMY UNDER RICO

Plaintiffs' sixth claim for relief alleges
violations of RICO, specifrcally 18 U.S.C. $

1962(a), (c) and (d), by all of the defendants.
"The law surrounding the RICO statutory
frame is a rapidly shifbing, evolving co{pus,
whose practical interpretation presents a
continua-l challenge to the courts." Goldman v.
McMahon, Brafrnan, Morgan & Co., 706
F.Supp. 256, 26L (S.D.N.Y.1989). Because
Beauford v. Helmsley, 865 F.2d 1386 (2d
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Ci-r.1989) (en banc), vacated for further
corrsideration, 492 U.S. 914, 109 S.Ct. 3236,
106 L.Ed.zd 584 (1989), upheld by Order of
September 15, 1989, cert. denied, 493 U.S.
992, 110 S.Ct. 539, 107 L.Ed.zd 537 (1989) and
H.J. Inc. v. Northwestern Bell Telephone Co.,
492 U.S. 229, 109 S.Ct. 2893, 1899, L06
L.Ed.2d 195 (1989), redefrned and
recharacterized the standards for the
enterprise, the pattern and continuity, we
asked the parties to rebrief the portions of
their motions concerning RICO in light of
these changes.

Addressing first the claim under section
1962(c), it is well established that to state a
cause of action under this section plaintiffs
must show "(1) conduct (2) of an enterprise (3)

through a pattern (4) of racketeering activity."
Sedima S.P.R.L. v. Imrex Co., 473 U.S. 479,
496, 105 S.Ct. 3275, 3284, 87 L.Ed.zd 346
(1985) (footnote omitted). Racketeering
activity is the comrnission of certain predicate
acts, specified in the statute, for which a
defendant could be convicted, id. at 488, 105

S.Ct. at 3280, and a pattern of activity
requires proof of at least two zuch acts, 18

U.S.C. S 1961(5), "that were related and that
amounted to, or threatened the likelfüood of,
continued cri¡ninal activity." H.J. Inc. v.
NorthwesternBell Telephone Co., 109 S.Ct. at
1899.

AII of the defendants originally based their
motions to dismiss the RICO claims on (1)

their assertions that plainti-ffs had failed to
adequately allege any predicate acts and (2)

that the enterprise element was not
adequately alleged. tFNgl In light of Beauford
and H.J. Inc., they continue to argue the
former and, apparently conceding that the
enterprise element is met, now claim that the
pattern element is not alleged satisfactorily.

FN9. Only the Friedman & Shaftan and World and

Partnership defendants specifically addressed the

other RICO claims alleged under Sections 1962(a)

and (d).

l26lt27l Regarding the first argument for
dismissal, we find that some of the defendants'
motions must be denied and some must be
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granted. We reach this result *546 based
upon our conclusion that plaintiffs have stated
some securities fraud violations only against
some of the defendants, and because the
plaintiffs allege that these violations (in
addition to allegations of mail fraud)
constitute the predicate acts of racketeering
activity. Accordingly, the motions, made by
the Western, World, and PartnershiP
defendants, to dismiss the RICO claims for
failure to adequately plead the predicate acts
are denied, as plaintiffs have adequately
pleaded the securities fraud predicates against
these defendants. However, as we have
dismissed plaintiffs' securities law claims
against the Friedman & Shaftan defendants,
the Andersen defendants and the Bryce
defendants, and because we find that the
elements of mail Í?aud [FN10] have not been
adequately pleaded as against these
defendants in that plaintiffs have not alleged
facts giving rise to a strong inference of
intentiona-I fraud on the part of these
defendants, see Beck v. Manufacturers
Hanover Tlrrst Co., supra, 820 F.2d at 49, we
dismiss the Section 1962(c) claims against the
Bryce, Andersen and Friedman & Shaftan
defendants. Moss v. Morgan Starùey Inc., 719
F.2d 5, 17-79 (2d Cir.1983), cert. denied, 465
u.s. 1025, 104 S.Ct. 1280, 79 L.Ed.2d 684
(1984).

FNIO. In order to state a claim for mail flaud,

plaintiffs must allege (l) the existence of a scheme

to defraud; (2) defendant's knowing or intentional

participation in that scheme; and (3) use of the

interstate mails in furtherance of the fraudulent

scheme. See Beck v. Manufacturers Hanover

Trust Co., 820 F.2d 46,49 (2d Cir.1987),

overruled on other grounds, United States v.

lndelicato, 865 F.2d 1370 ((2d Cir.) (en banc), cert.

denied, 493 U.S. 8ll. 110 S.Ct. 56, 107 L.Ed.2d
24 (1989): United States v. Von Barta, 635 F.2d

999, 1005 n. L4 (2d Cir.l989), cert. denied, 450

u.s. 998, 101 s.cr. 1703, 68 L.Ed.2Ã 199 (1981);

Soper v- Simmons Int'I, Ltd., 632 F.Supp. 244

(s.D.N.Y.1986).

[28j We tu¡n now to the defendants' other
chief ground for disrnissal--that the plaintiffs
have failed to allege predicate offenses
possessing the "continuity" needed to
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establish a pattern of racketeering activity.
We have already concluded that the Section
12(2) and certain ofthe Section 10(b) securities
fraud predicates can not be dismissed as
against the Western, World and Partnership
defendants. Plaintiffs have alleged, in
addition, that these defendants also comrnitted
mail fraud by "transmittlingì the Private
Placement Memorandum to the plaintiffs at
their residences or offrces in the States
hereinabove stated tin f 4l in December,
1984." n M7. tFN11l We frnd that the
predicate acts of mail flaud are not deficient
as against these same defendants, in light of
our previous determination that plaintiffs
have adequately pleaded scienter against
these defendants, and our conclusion that
plaintiffs have also adequately pleaded the
other requirements of mail fraud--the
existence of a fÍaudulent scheme and the use
of the mails to fi¡rther the scheme. IFN12I

FNll. Although plaintiffs also allege wire fraud,

they do not speciry any such wi¡e transmissions.

Because allegations of wire fraud must be pleaded

with the specificity required by Rule 9(b), and in
light of the fact that the time, place and content of
such alleged wire transmissions have ûot been

pleaded, we conclude that the wire fraud claims are

dehcient.

FN12. "Where one does an act with knowledge that

the use of the mails will follow in the ordinary

course of business, or where such use can

reasonably be foreseen, even though not actually

intended, then he 'causes' the mails to be used."

Pereira v. United States, 347 U.S. 1, 8-9, 74 S.Ct.

358, 362-63, 98 r,.Ed. 43s (r9s4).

[29] Although none of the defendants have
raised the issue of whether there are at least
two predicate acts charged, we believe it
incumbent upon us to do so in light of a recent
case in this district. In Polycast Technology
Corporation v. Uniroyal ,Inc., 728 F.Supp. 926
(S.D.N.Y.1989), the Court, examined,
apparently for the frrst ti¡ne in this Circuit,
the issue of whether two separate violations of
the securities laws which arise from a single
act, such as misrepresentations mâde in one
document in connection with the purchase or
sale of secudties, can be regarded as charging
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two predicate acts. Finding no authority in
this Circuit, the Court looked to cases in other
circuits, and was persuaded by two cases in
the Eighth and Ninth Circuits. United States
v. Walgren, 885 F.2d I4t7, L425 (gth
Cir.1989); United States v. Kragaess, 830 F.2d
842, 861 (8th *547 Ctu.1987). Although
neither of these cases involved fraud in the
sale of securities, it is true that both these
cases stand for the proposition that it is not
proper under RICO to charge two predicate
acts where one action violates two statutes.
Walgren, 885 F.2d at L425; Kragness, 830
F.2d at 861. The Polycast opinion does not,
however, discuss the cases in other circuits
where the courts have held otherwise. See,
e.g., United States v. Watchmaker, 761 F.2d
1459, 1475 (l1th Cir.1985) (the standard is
"whether each act constitutes a separate
violation of the lstate or federal] statute
governing the conduct in question. If distinct
statutory violations are found, the predicate
acts will be considered distinct irrespective of
the circumstances under which they arose."),
cert. denied, 474 U.S. 1100, 106 S.Ct. 880, 88
L.Ed.2d 917 (1986); see also United States v.
Licavoli, 725 F.2d 1040, 1046 (6th Cir.1984),
cert. denied, 467 U.S. 1252,104 S.Ct. 3535,82
L.Ed.2d 840 (1984).

If we were to follow the position adopted in
Polycast, then the Section L2(2) and Section
10(b) violations could be construed as only one
predicate act in that they are both arguably
based on the same set of misrepresentations in
the offering memorandum. However, even
assuming arguendo that these two violations
only support one predicate act, there
nonetheless appear to be at least two predicate
acts charged in the consolidated complaint.
First, we observe that in Polycast, there was
only one plainti-ff, i.e., victim. Here, we have
over seventy plainti-ffs/victims (including those
in the related cases), each of whom alleges
securities Íïaud violations. Thus, even if
there is only one predicate act per plaintifffor
the securities violations, there are still more
than seventy different predicate acts. See
United States v. Kaplan, 886 F.2d 536,54t-42
(2d Cir.1989) (bribes offered to two persons in
a conversation with one of them stated two
predicate acts) petition for cert. frled, 58
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U.S.L.W. 3431 (U.S. December 13, 1989) (No.
89-1000); Beauford v. Helmsley, 865 F.2d
1386, 1391-92 (2d Ctu.1989) (en banc), vacated
for further consideration, --- U.S. ----, 109 S.Ct.
3236, 106 L.Ed.2d 584 (1989), upheld by Order
of September 15, 1989 (finding each act of
fraudulent mailing, over 8,000 of them,
separately indictable and therefore suffrcient
to support independent predicate acts); United
States v. Indelicato, 865 F.2d 1370, 1381-85
(2d Ctu.) (en banc) (nearly simultaneous
shooting and killing of three persons
constituted more than one predicate act), cert.
denied, --- U.S. ----, 110 S.Ct. 56, 107 L.Ed.2d
24 (1989). Second, as discussed above, the
consolidated complaint does not merely allege
securities fraud violations; there are also
cognizable mail fraud violations. Beauford,
supra. Accordingly, we conclude that the
requirement of charging at least two predicate
acts is satisfred.

t30l We must now consider whether these
predicates are sufüciently related and amount
to, or pose a threat of, continuity such that
they constitute a pattern of racketeering
activity. H.J. Inc., 109 S.Ct. at 2900.
Adopting a provision from the Dangerous
Special Offender Sentencing Act, 18 U.S.C. $

3575, et seq., the Supreme Court defrned
"relatedness" as " 'criminal acts that have the
same or similar purposes, results, participants,
victims, or methods of comrnission, or
otherwise are interrelated by distinguishing
characteristics and are not isolated events.' "
H.J. Inc., 109 S.Ct. at 290L (quoting 18 U.S.C.
$ 3575(d). Thus, the necessaq¡ relationship
between predicate acts may be established in a
number of ways, including "temporal
proxirnity, or corrunon goals, or sirnilarity of
methods, or repetitions." United States v.
Indelicato, 865 F.2d 1370, 1382 (2d Cir.) (en
banc), cert. denied, 493 U.S. 811, 110 S.Ct. 56,
107 L.Ed.2d 24 (1989).

Clearly, the requirement of relatedness is
satisfied. The alleged mail fraud, whereby
defendants transrnitted the offering
memorandum to each of the plaintiffs, is
unquestionably related to the alleged fraud in
connection with the sale of securities to each
plaintiff, with each act being temporally
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proximate to the others. Similarly, the
pu4)oses of the acts as well as the methods of
comrnission were the same.

*548 The question of continuity is much
more difficult. The Supreme Court, in H.J.
Inc., recognized the diffrculty of defrning the
concept of "continuity," and offered the
following guidance:

"Continuity" is both a closed- and open-

ended concept, referring either to a closed
period of repeated conduct, or to past

conduct that by its nature projects into the
futwe with a threat of repetition.... It is, in
either case, centrally a temporal concept--
and particularly so in the RICO context,
where what must be continuous, RICO's
predicate acts or offenses, and the
relationship these predicates must bear one

to another, are distinct requirements. A
party alleging a RICO violation may
demonstrate continuity over a closed period
by proving a series of related predicates
extending over a substantial period of time.
Predicate acts extending over a few weeks or
months and threatening no future criminal
conduct do not satisfu this requirement:
Congress was concerned in RICO with long-
term criminal conduct. Often a RICO action
will be brought before continuity can be

established in this way. In such cases,

liability depends on whether the threat of
continuity is demonstrated....

H.J. Inc., 109 S.Ct. at 2902 (citations
omitted) (emphasis in original). Continuity
may be inferred from all of the sur:rounding
circumstances, ilcluding the acts themselves
or the nature of the enterprise. H.J' Inc., 109

S.Ct. at 2902; see Beauford, 865 F.2d at
1391-92 (inferring threat of continuity from
the acts); Indelicato, 865 F.2d at 1384
(inferring threat of continuity from the
enterprise).

Although the specific acts charged in the
Consolidated Complaint relate to the sale of
interests in one particular investment vehicle,
the complaint also clearly alleges that the
World, Western and Partnership (save the
AWNLP itself which is banknrpt) defendants
are involved in the business of selling si¡nilar
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interests to the public on a continuing basis
and that these offerings are also alleged to be
fraudulent. See, e.g., f 8G (alleeations of
fraudulent offerings prior to the AWNLP
offering), t[T 6I and 111, 150-51 (allegations
relating to the attempted fraudulent
resyndication of the AWNLP nursery
business), and tlf 115-16 (allegations for
fraudulent offerings since the AWNLP
offering). Thus, despite the fact that the
particular predicate acts complained of
spanned only a few months, we conclude that
the plaintiffs have sufficiently alleged at least
the threat of continuity by demonstrating that
the predicates ¿rre a part of these defendants'
regular way of doing business. H.J. Inc', 109

S.Ct. at 2902; Amsler v. Corwin Petroleum
Cotp., 715 F.Supp. 103, 103-04
(S.D.N.Y.1989); see also Reinfeld v. Ricklis,
722 F.Supp. 1077, 1083 (S.D.N.Y.1989) (threat
of continuity found from allegations that
relatively short-Iived scheme was part of a
Iarger pattern of misconduct). Accordingly,
the Section 1962(c) claims can¡rot be dismissed
against the World, Partnership and Western
defendants.

[311 Turning now to the determination of
whether the RICO conspiracy is adequately
alleged, we conclude that it is not. In order to
properly plead such a conspiracy u¡rder Section
1962(d), plaintiffs must allege that the 'r

'defendant himself at least agreed to commit
two or more predicate crimes.' " United
States v. Teitler, 802 F.2d 606, 613 (2d

Cir.1986) (quoting United States v. Ruggiero,
726 F.2d 913, 921 (2d Cir.), cert. denied, 469

u.s. 831, 105 S.Cr. 118, 83 L.Ed.2d 60 (1984).

The commission of the acts is not necessary;
only the agreement is required. Teitler, 802
F.2d at 613. Furthermore, "the comrnission
of the acts is distinct from an agreement to
commit them, and a violation of $ 1962(d)
requires different proof than a violation of $

1962(c)." United States v. Bonanno Organized
Crime Family, 683 F.Supp. L II, I44I
(E.D.N.Y.1988), appealed from on other
grounds and affd, 879 F.2d 20 (2d Ctu.1989)
(citations omitted). While plaintiffs allege
that each of the defendants committed two or
more of the predicate acts, f 146, the
complaint merely states that
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lciommencing in or about November 1984,

the defendants and each of them, conspired
to and did participate in the +549 conduct of
the above enterprise's affairs through a
pattern ofracketeering activity as alleged in
hereinabove, in violation of 18 U.S.C.

Sections 1962(c) and 1962(d).

f 151. The complaint does not adequately
allege that each defendant personally agreed

to commit two or more of the predicate acts.

Reinfeld v. Ricklis, 722 F.Supp. at 1084
(emphasis added). It is not enough to agree

that the crimes should be committed by
others. Zola v. Gordon, 685 F.Supp. 35+,377
(S.D.N.Y.1988). Accordingly, the motions to
dismiss the Section 1962(d) claims are
granted. tFNl3l

FN13. We note that even if an agreement had been

properly alleged, the Bryce, Andersen and

Friedman & Shaftan defendants could not be held to

be RICO conspirators. Mere allegations of

agreement are not enough to support a charge of
RICO conspiracy. Morin v. Trupin, 711 F.Supp.

97 , lll (S.D.N.Y.1989). Plaintiffs must also show

that the " 'defendants understood the scope of the

enterprise and knowingly agreed to further its

affairs through the commission of various offenses.'

" Id. (citation omitted). No facts are set forth

supporting the contention that these defendants

"knowingly agreed" to comrnit the predicates, see

supra at 531-35 (finding that the plaintiffs were

unable to demonstrate that these defendants had dte

requisite fraudulent intent). Accordingly, even if
we had found that the RICO conspiracy was

properly alleged, the Section 1962(d) claims against

these defendants would have to be dismissed

nonetheless. Deparfinent of Economic

Development v. Arthur Andersen & Co., 683

F.Supp. 1463, 1482 (S.D.N.Y.1988); Andreo v.

Friedlander, Gaines, Cohen, Rosenthal &'

Rosenberg, 660 F.Supp. 1362, l37Z

(D.Conn. 1987): Laterza v. American Broadcasting

Co., 581 F.Supp. 408,413 (S.D.N.Y.1984).

t32l Finally, we address the defendants'
argument that the Section 1962(a) claim must
be dismissed. Section 1962(a) prohibits the
use or investment of income received from a
pattern of racketeering activity in the
acquisition establishment or operation of an
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enterprise. Thus, the violation under I962(a)
is not the engaging in a Pattern of
racketeering activity, but rather it consists in
using or investing the proceeds derived from
such a pattern of activity. The World and
Partnership as well as the Friedman &
Shaftan defendants argue that plaintiffs have
not alleged, as they must, that their injury has
somehow been caused by the investment of the
racketeering proceeds. See In re Gas
Reclamation Inc. Securities litigation, 659
F.Supp. 493, 511 (S.D.N.Y.1987); DeMuro v.
E.F. Hutton, 643 F.Supp. 63, 66
(S.D.N.Y.1986). We agree. As the complaint
does not adequately allege any damages other
than the loss of their investments, and since it
is clear that these injuries arise out of the
comrnission of the predicate acts, and not from
any investment by the defendants of the
racketeering proceeds, see DeMuro v. E.F.
Hutton, 662 F.Supp. 308 (S.D.N.Y.1986), the
Section 1962(a) clairns are dismissed.

To summarize our disposition of the RICO
claims, we dismiss the Section 1962(c) claims
against the Bryce, Andersen and Friedman &
Shaftan defendants, but sustain them against
the World Partnership and Western
defendants. We dismiss the Section 1962(a)
and (d) claims.

E. OTHER CLAIMS FOR RELIEF

Plaintiffs' third, fourth and fi-fth claims
assert coÍunon law claims for damages for
fraud, negligent misrepresentation anat

fìduciary duty respectively. Plaintiffs' ninth
claim for relief seeks a declaration that all of
the defendants hold the proceeds from
plaintiffs' investments in constructive trust for
the benefit of the plaintiffs. Assuming that
all of the federal clai¡ns would be dismissed,
all of the defendants moved to dismiss these
claims tFN14ì for lack of subject matter
jurisdiction pursuant to RuIe 12(bX1) of the
Federal Rules of Civil Procedure. Almost all
the briefs cite the language of the Supreme
Court in United Mine Workers v. Gibbs, 383

u.s. 715, 86 S.Ct. 1130, 16 L.Eal.2d 218 (1966)

that "[c]ertainly, if the federal claims are
dismissed before trial, even though not
insubstantia-l in a jurisdictional sense, the
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state claims should be dismissed as well." Id'
at726,86 S.Ct. at 1139 (citations omitted).

FN14. The Western defendants also moved to

dismiss the seventh and eighth claims, which seek

declaratory and injunctive relief only against the

Western defendants, on the same grounds.

None of the defendants briefed the result
that we have reached today: dismissing the
federal claims against only some of *550 the
defendants. Nonetheless, regarding those
defendants against whom we have sustained
federal claims, it is clear that we have
pendent-clairn jurisdiction over the nonfederal
claims against each which "derive from a
coûunon nucleus ofoperative fact." Gibbs, 383
U.S. at 725, 86 S.Ct. at 1138. The difificulty
arises regarding those defendants (the

Andersen, Friedman & Shaftan, and Bryce
defendants) who were successÍïrl on their
motions to dismiss. Plaintiffs have not and
carurot base subject matter jurisdiction on
diversity of citizenship, for it is indisputable
that the requirement of complete diversity
cannot be established. Owen Equipment &
Erection Co. v. Kroger, 437 U.S. 365, 373-74,
98 S.Ct. 2396, 2402, 57 L.Ed.2d 274 (1978)
(diversity jurisdiction requires that each
defendant be a citizen of a different state than
each of the plaintiffs). Accordingly, as to
these defendants, we must examine the
doctrine of pendent-party jurisdiction:
"jurisdiction over parties not named in any
clairn that is independently cognizable by the
federal court." Finley v. United States, 490
u.s. 545, 109 S.Ct. 2003, 2006, 104 L.Ed.2d
593 (1989).

"The doctrine of pendent-party jurisdiction
provides a much narrower basis for
jurisdiction than the doctrine of pendent-claim
jurisdiction...." 640 Broadway Renaissance
Co. v. Cuomo, 714 F.Supp. 686, 689
(S.D.N.Y.1989). Indeed, although the
Supreme Court, in its recent pronouncement
on the subject, did not erçIicitly reject the
doctrine, as set forth in its prior opinion in
Aldinger v. Iloward, 427 U.S. 1, 96 S.Ct. 2413,
49 L.Ed.2d 276 (1976), it certainly cast
negative aspersions on it, holding that
pendent-party jurisdiction is not permissible
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in cases arising under the Federal Tort Claims
Act, 28 U.S.C. $ 1346(b). Finley v. United
States, 109 S.Ct. at 2009-10; see also Bruce v.
Martin, 724, F.Supp. L24, 128-30
(S.D.N.Y.1989) (discussing the "negative
implications" of Finley on the doctrine).
Indeed, our Circuit Court recently stated, in
dicta, that "pendent-party jurisdiction is
apparently no longer a viable concept," citing
Finley. Staffer v. Bouchard Transportation
Co., 828 F.2d 698, 643 n. 5 (1989).

Because of the complexity of this area of the
law, and in light of all of the nuances relating
to each of the corrunon law claims alleged and
the fact that the parties did not briefthe issue,
we will allow the parties to supplement their
papers on this question. Specifically, we
would like the parties to address the question
according to the insightfuI three-tier analysis
of Judge Walker in 640 Broadway
Renaissance Co. v. Cuomo, 714 F.Supp. at
690, Iooking frrst, at whether we have Article
TTT power to exercise jurisdiction over the
claims; second, at whether Congress, in the
statutes conferring jurisdiction, has not
expressly or by irnplication negated the
existence of jurisdiction; and thfud, at
whether, there are discretionary
considerations which indicate that jurisdiction
should or should not be exercised. The
submissions of the defendants should be frled
within 30 days of the date of this Order, with
the plainti-ffs' submission being due 30 days
thereafter.

With regard to the Western defendants'
motion to dismiss plaintiffs' seventh and
eighth claims for relief, wherein declaratory
and inju¡rctive relief is sought against the
Western defendants, we deny the motion
without prejudice to renew, as we are not
apprised ofthe status ofthe prior actions that
were coÍùnenced in Arizona and, thus, are
unable to adjudicate the motion at this time.
Furthermore, we observe that the issues
appear not to have been frrlly briefed, again
we surmise in anticipation of complete success

on their federal claims. If the Western
defendants so desire, the motion shall be
renewed in accordance with the schedule set
out in the above paragraph.
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III. CONCLUSION
The motions of the Andersen, Friedman &
Shaftan, and Bryce defendants to dismiss the
federal securities fraud claims, pursuant to
Section 10(b) ofthe 1934 Act, Section 12(2) and
Section 17 of the 1933 Act, and the RICO
claims are granted in their entirety. The
motions of the World, Partnership and
Western defendants to dismiss the claims
pursuant to Section L2(2) and 18 U.S.C. $

I962(c) are denied, but the *551 motions to
dismiss the Section 17(a) claims and the RICO
clai¡ns pursuant to 18 U.S.C. $ 1962(a) and (d)

are granted, and the motions to dismiss the
Section 10(b) ctaims are granted in part and
denied in part, as explained supra at 35-40.
In light of the fact that the present
incarnation of the complaint represents
plaintiffs' fourih attempt to adequately state
federal causes of action, we believe that it
would be inappropriate to allow plaintiffs to
replead yet another time. See Armstrong v.
McAlpin, 699 F.2d 79, 93'94 (2d Cir'1983)
(district court's refusal to give plaintiffs a
fourth attempt to restate defective allegations
was proper); Decker v. Massey-Ferguson, Ltd.,
681 F.2d 111, 115 (2d Ci-r.1982) (district
court's refusal to give plaintiffs a third
attempt to restate defective allegations was
proper); Denny v. Barber, 576 F.2d 465,470'
7L (2d CiÌ.1978) (same). Accordingly, all of
the above dismissals are with prejudice.

The Andersen, Friedman & Shaftan, and
Bryce defendants have thirty days to renev/
thei¡ motions to dismiss the remaining claims
for lack of subject matter jurisdiction or on
discretionary grounds, and the Western
defendants have thirty days to renew their
motion to dismiss the equitable claims for
relief.

SO ORDERED.

?30 F.Supp. 521, Fed. Sec. L. Rep. P 94,902,
RICO Bus.Disp. Guide 7 423
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Only the Westlaw citation is currently
available.

United States District Court, E.D. New York.

GENERAL MOTORS CORP., Plaintiff,
v.

VILLA MARIN CHE\rROLET, INC.,
Defendant.

ARC'ONAUT HOLDINGS, lNC., Ptaintiff,
v.

VILLA MARIN GMC, INC., Defendant.
VILLA MARIN CHEVROLET, INC., ViIIA

Marin GMC, Inc., Plaintiffs,

GENERAL MOTORS CORP., Argonaut
Holdings, Inc., Defendants.

VILLA MARIN CHEVROLET, INC., ViIIA
Marin GMC, Inc., Spencer Hondros,

Plaintiffs,
v.

Ronatd C. SCHLEMMER, Building Analytics,
Inc., L & A Architects, Inc .,

Defendants.

Nos. 98-CV-5206 (JG), 98-CV-5208 (JG),98-
cv-6167 (JG), 99-CV-3750 (JG).

March 7,2000

Thomas G. Russomano, the Margolis Law
Firm, PA, Verona, NJ, for Villa Marin
Chewolet, Inc., and Villa Marin GMC, Inc.

Daniel L. Goldberg, Bingham Dana LLP,
Boston, MA, for General Motors Corp. and
Argonaut Holdings, Inc.

Suzanne M. Berger, Robinson Silverman
Pearce A¡onsohn & Berman LLP, New York,
New York, for Ronald C. Schìemmer.
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GLEESON, J

*1 The above-captioned actions arise out of a
complex business transaction between an
automobile manufacturer, General Motors
Corporation ("GM"), and its dealers, Villa
Marin Chewolet, Inc. ("VMC") and Villa
Marin GMC, Inc. ("VMGMC"), of Staten
Island, New York. In November 1996, the
parties executed a series of agreements by
which VMC voluntarily terminated its
Chewolet franchise, GM appointed VMGMC
to be a Buick and Pontiac dealer, and
VMGMC subleased business premises from
GM's wholly-owned subsidiary, Argonaut
Holdings, Inc. ("Argonaut"), to house a new
Buick-Pontiac-GMC dealership. Soon
thereafter, VIVIGMC began to complain about
the physical condition of the property. The
parties' relationship subsequently deteriorated
and these lawsuits ensued. First, GM initiated
a declaratory judgment action seeking a
declaration that it lawfirlly terminated VMC's
Chewolet franchise. Second, Argonaut
com¡nenced suit against VMGMC for
nonpayment of rent. Thfud, V1UC and
VMGMC (collectively "Villa Marin") sued GM
and Argonaut for, among other things,
damages arising out of GM's termination of
VMC's Chewolet franchise and the condition
of VMGMC's subleased premises. Lastly,
VMC, \IMGMC, and Spencer Hondros, a Viila
Marin principal, brought suit against Ronald
C. Schlemmer, the presid.ent of the entity that
owns the subleased premises, and L & A
Architects, Inc. ("L & A) and Building
Analytics, Inc. ("84"), the engineering and
architectural frrms that evaluated the
prernises, for damages related to the condition
of the premises. Currently before the Court
are GM's and Argonaut's motion for summarlr
judgment in all actions in which they are
parties, L & A's and BA's motions for
swnmary judgrnent, and Schlemmer's motion
to dismiss pursuant to Fed.R.Civ.P. 12(bX6).

For the reasons set forth below, the motions
are gtanted.

BACKGROUND

Prior to 1996, VMC and VMGMC were
franchised Chewolet and GMC Trrck dealers,

Lon Hughes, Newman Fitch
Meyers, PC, New York, New
Building Analytics, Inc.

Altheim
York, for

Glen Ken¡redy, Gogick Byrne & O'NeiII,
New York, New York, for L & A Architects,
Inc.

MEMORANDIJ1VI AND ORDER
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respectively, on Staten Island, New York.
David Villamarin, Louis Villamarin, and
Spencer Hondros were the shareholders of
both dealerships.

A. GM's Plan to Consolidate Dealerships

In 1996, GM sought to consolidate three
independent Buick, Pontiac, and GMC
dealerships on Staten Island into one
dealership under the control of a single
franchisee on Hylan Boulevard. As noted,
VMGMC already had the GMC dealership.
GM had previously taken steps to make the
Buick franchise available for consolidation.
Accordingly, in order to provide the third piece
of the new triple dealership, GM turned its
attention to Pontiac. In early 1996, Jerry
Walton of GM commenced negotiations with
Ronald C. Schlemmer, the president of Star
Pontiac ("Star"), regarding the acquisition of
Star's Pontiac assets and the use of its
business premises on Hylan Boulevard
("Hylan premises") as the location for the
proposed Buick-Pontiac-GMC dealership. GM
sought to have (1) Star transfer its Pontiac
dealership assets to GM and (2) C & R Realty
of Richmond, Inc. ("C & R"), which was
controlled by Schlemmer and owned the Hylan
premises, lease the Hylan premises to
Argonaut, a wholly-owned subsidiary of GM.
(See Statement of Undisputed, Material Facts
in Support of Motion of General Motors
Corporation and Argonaut Holdings, Inc. for
Summary Judgment ("GM and Argonaut 56.1
Stmt.") ftl 7, 8, 10; Responding Statement of
Material Facts of Villa Marin Chewolet and
Villa Marin GMC in Opposition to the GM
Motion for Summary Judgment ("Villa Marin
56.1 Resp.") ff 7,8, 10.) GM fruther
contemplated that Argonaut would sublease
the Hylan premises to the new, consolidated
dealer--VMGMC.

B. GM's Pre-Contract Representations to
ViIIa Marin

*2 In April 1996, Walton initiated
discussions with the principals of Villa Marin
regarding the proposed triple dealership.
Walton asked whether VMGMC would be
interested in executing an agreement whereby
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GM would appoint Vl\4GMC to be ¿ur

authorized Buick and Pontiac dealer in
exchange for VMC's voluntary termination of
its Chevrolet franchise. Under the proposed
agreement, VMC would receive a credit of
$600,000 from GM for its Chevrolet franchise,
which GM would apply toward VMGMC's
Buick and Pontiac appointments. VMGMC
would also sublease the Hylan premises from
Argonaut for the new triple dealership. (See

GM and Argonaut 56.1 Stmt. ff 11-14; Villa
Marin 56.1Resp. ff 11-14.)

The parties began to carry out this proposed
transaction. On August 29, 1996, C & R and
Argonaut executed an Agreement to Lease
("Agreement to Lease") the Hylan premises.
This document set forth the rights and duties
of C & R and Argonaut concerning the
inspection of the premises prior to the
execution of the Pri¡ne Lease. (See Joint
Summary Judgment Appendix ("J.4.') Tab
27.) Among other things, the Agreement to
Lease provided that Argonaut had the right to
inspect the premises and that C & R had to
deliver a certifrcate of occupancy to Argonaut.
IFNlI

FNl. More specifically, the Agreement to Lease

ståted that Argonaut had a right to inspect the

premises for 90 days; that C & R had to deliver to

Argonaut all permits, such as certihcates of
occupancy, engineering plans, and all other

materi¿ls related to the physical condition of the

property by September 8, 1996; that C & R had

received no notice that the premises were not in
compliance in all respects with applicable stafirtes,

ordinances, rules, and regulations; that until closing

C & R was required to notiry Argonaut of any

violation of any law, ordinance, regulation, or law;

and that Argonaut would not be obligated to close

the transaction unless C & R's representations and

warranties were true and C & R had performed all

of its obligations as of closing. (See J.A. Tab 27 ll
2.2.3.2.3.3.3, 5.5, 7.2.3, 8.1.2, 8.1.5.)

Villa Marin asserts that, even though
VMGMC would be subleasing the Hylan
premises from Argonaut, Argonaut prohibited
VMGMC from engaging its own ex¡rerts to
examine the premises. (See Counter
Statement of Material Facts of Villa Marin
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Chewolet and Villa Marin GMC in Opposition
to the GM Motion for Summary Judgment
("Villa Marin Counter 56.1 Stmt.") f 8-9.)
Ilowever, Villa Marin concedes that
VMGMC's principals toured the premises on a
Sunday afbernoon in August when Star was
closed, and that David Villamarin observed
that the buitding was "old" arrd "rundown'"
StiII unsatisfied with their minimal access to
the premises they would be leasing, the
Vl\4GMC principals met with Schlemmer
approximately two to three weeks later "to
evaluate independently the status of the
facility and Star's business operations." Villa
Marin claims to have relied on Schlemmer's
representations when VLGMC later executed
the Sublease with Argonaut. (GM and
Argonaut 56.1 Stmt. f 15-16, 18-19; Vilta
Marin 56.1 Resp. f 15-16, 18-19; see also
Deposition of David Villamarin of July 28,
1999 ("Viltamarin Dep.") at t57-58, 172-73,
located at J.A. Tab 2; Deposition of Spencer
Hondros of Oct. 20, 1999 ("Hondros Dep.") at
393, 405-06, Iocated at J.A. Tab 39.) Prior to
closing, VMGMC a-lso received detailed
dealership operating reports for the years
1995 and 1996. Although the name of the
dealership was redacted, \IIVIGMC presumed
that the reports related to Star's Pontiac
operations. (See GM and Argonaut 56.1 Stmt.
tf 17; Villa Marin 56.1 Resp. 't[ 17.)

C. The Tïansaction

The parties closed the transaction on
November 2I, 1996. Throughout the
negotiations, VMC and VMGMC were
represented by their outside. counsel of
fourteen years, John Marangos, and their
outside accountant of seven years, Michael
Koteen. Prior to the closing, Marangos
reviewed and negotiated the provisions of the
various agteements. (See GM and Argonaut
56.1 Stmt. f f 20-21; Vitla Marin 56.1 Resp. f f
20-2r.)

*3 The transaction consisted of the following
agreements:
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and Release Agreement ('TRA") by which
V1\4C agreed to voluntarily terminate its
Chevrolet franchise as of September 30, 1997
(or earlier, by written notice ofeither party) in
exchange for VMGMC's appointment to be a
Buick and Pontiac dealer. (See GM and
Argonaut 56.1 Stmt. t[ 26; Villa Marin 56.1
Resp. !f 26.) The TRA provides, in relevant
part, that:

In consideration of [VMC's] execution and
delivery to GM of this Termination and
Release Agreement, and IVMC'sJ voluntary
termination of the Chewolet Dealer
Agreement in accordance with ArtîcIe 14.2

thereof (as set forth in Paragraph 2 of this
Termination and Release Agreement), GM,
by separate agreements, shall (a) enter into
a Dealer Sales and Service Agreement with
IVMGMC] for the sale and service of Buick
motor vehicles on Staten Island, NY, and (b)

enter into a Dealer Sales and Service
Agreement with [VMGMC] for the sale and
service of Pontiac motor. vehicles on Staten
Island, NY.... tVMCi hereby expressly
agrees that GM's agreement to enter into
the Buick and Pontiac Dealer Agreements
with [VIMGMC] will result in a direct benefit
to the shareholders of [VMGMC], who are
also the shareholders of [VMC], and,
therefore, GM's agreement to enter into the
Buick and Pontiac Dealer Agreements is
valid and suffrcient consideration for
IVMC'sl execution and delivery of this
Termination and Release Agreement.

(J.4. Tab 4 f 1.) The TRA fr¡riher provides
that VMC has reviewed the agreement "with
its legal, tax or other advisors, and is fully
aware of all of its rights and alternatives" and
that "its decisions and actions are entirely
voluntary and free from any mental, physical,
or economic duress." (Id. f 5.) GM appointed
VMGMC to be an authorized Pontiac and
Buick dealer on the same day the TRA was
executed, November 21, 1996. (See GM and
Argonaut 56.1 Stmt. t[ 29; ViIIa Marin 56.1
Resp. f 29.) This was accompanied by the
execution of a Buick Motor Division Dealer
Sales and Service Agreement, (see J.A. Tab
34), and a Pontiac Division Dealer Sales and
Service Agreement, (see J.A. Tab 35), both of
which incorporate by reference a document
entitled "Standard Provisions of the Dealer

1. The Terrnination and Release Agreement

VMC signed and delivered the Termination
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Sales and Service Agreement" ("GM Standard
Provisions"), (see J.A. Tab L2; J.A. Tab 34 pt.
11; J.A. Tab 35 pt. 2).

2. The Prime Lease

As contemplated by the Agreement to Lease,
C & R and Argonaut executed a Prime Lease
of the Hylan premises. Pursuant to the Pri¡ne
Lease, C & R covenants that Argonaut shall
have quiet and peaceful possession of the
premises and that Argonaut shall not use or
occupy the premises in a man¡rer which would
violate the certificate of occupancy. (See J.A.
Tab 36 $ 2.5, 5.) In addition, C & R is required
to make repairs resulting from ordinarlz wear
and tear and its own negligence. (See id. $$

6.2, 6.3.) Argonaut, however, has the right to
perform such repairs, after ten days'notice or
in case of emergency, and to deduct the costs
incurred from the rent due. (See id. $$ 18.1-,

18.2.)

3. The Sublease

*4 Argonaut sirnultaneously subleased the
Hylan premises to VMGMC. Section 2.2 of t}re
Sublease provides that VMGMC inspected the
Hylan prernises to its satisfaction, that it
would take the premises "as is," and that
Argonaut did not make any representation or
warranty as to the condition of the premises.
Specifrcally, section 2.2 states the following in
all capital letters:

Landlord leases and tenant takes the
premises as is. Tenant acknowledges that,
except as expressly set forth in section 2.3,

lFN2l neither landlord nor any landlord
afhliate (as hereinafter defined) has made
any war:ranty or representation, express or
implied, with respect to any of the premises,
including any wananty or representation as

to (i) its fitness, design or condition for any
particular use or purpose, (iÐ the quaiity of
the material or workmanship therein, (iii)
the existence of any defect, Iatent or patent,
(iv) compliance with laws, (v) Iocation, (vi)
use, (viii) operation or (ix) the existence of
any hazardous substance; and aII risks
incident thereto are to be borne by tenant.
Tenant acknowledges that the premises
have been investigated and inspected by
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tenant and are satisfactory to tenant. In the
event of any defect or defi.ciency in any of
the prernises of any nature, whether latent
or patent, landlord shall not have any
responsibility or liability for any damages,
including incidental or consequential
damages. Tenant ex¡:ressly waives any right
of rescission hereunder and releases and
discharges landlord from any and all claims
or causes of action that tenant may now
have or hereaft,er have against landlord, and
tenant shall indemnify, protect, defend and
hold landlord and all landlord affiliates
harmless from and against all costs, claims,
or causes of action, arising in connection
with or out of the condition of the premises.
Tenant's waivers and indemnification
obligations hereunder shall survive the
terrnination of this lease.

FN2. Section 2.3 stâtes: "Landlord represents and

warrants to Tenant that Landlord is validly seized of
a leasehold estate in the Premises, free and clear of
all matters affecting title except for the Permitted

Exceptions and the provisions of the Prime Lease."

(J .4. Tab 5 $ 2.3.) (J.4. Tab 5 5 2.2 (footnote

added).)

The Sublease also contains provisions regarding

rent and improvements. In section 3.1, VMGMC
agrees to pay basic rent on the hrst day of the

month "without setoff, counterclaim, or deduction

of any kind." (Id. $ 3.[.) Argonaut promises that it
will improve the premises by adding a showroom as

well as other renovations to bring the premises in

compliance with the GM image requirements. (See

id. $$ 5.t-5.4.) The Sublease states that Argonaut

"shall bear the hard and soft costs" of developing

the plans and constructing the improvements "up to

a maximum amount of $700,000," but that such

costs constitute a loan and shall be repaid by

VMGMC, pursuant to a lg-year note, as an

increase in its monthly rent once the improvements

are completed. (See id. $ 5.5.)

Lastly, the Sublease contains an integration clause.

Section 21.4 provides:

This Lease and any documents executed by Tenant

on or about the effective date hereof at Landlord's

request constitute the entire agreement between the

parties and supercede all prior understandings and

agreements, whether written or oral, between the
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parties relating to the Premises and the trâßactions

provided for herein. Landlord and Tenant are

business entities having substantial experience with

the subject matter of this Lease and have each fully
participated in the negotiation and drafting of this

Lease. Accordingly, this Lease shall be construed

without regard to the rule providing that ambiguities

in a document are to be construed against the

drafter.
*s (Id. $ 21.4.)

4. The Assignment

In addition to the aforementioned documents, GM

and VMGMC executed an Assignment by which

GM assigned to VMGMC the Pontiac assets

(vehicles, parts, and accessories) GM acquired from

St¿r. The Assignment also states that VMGMC tâkes

Argonaut's rights against and obligations to C & R

under the Agreement to Lease and the Prime Lease.

Section 8 provides, in relevant part:

As of closing, IVMGMCI accepts the obligations

and receives the rights under a certain Agreement to

Lease and Lease between C & R Reatty of
Richmond, Inc. as Landlord and Argonaut

Hotdings, Inc. as Tenant by assignment and agrees

to perform all the obtigations of Argonaut Holdings,

lnc. pursuant to that Agreement to Lease and Lease.

(J.4. Tab 28 $ 8.) Pursuant to this section and the

integration clause in the Sublease, Villa Marin now

claims that VMGMC may enforce the Agreement to

Lease and the Pri¡ne Lease.

D. The Post-Contract Events

l. The Buick-Pontiac-GMC Dealership at the Hylan

Premises

On January 7, 1997 , approximately six weeks after

the closing, VMGMC notified Walton that it
intended to stop paying rent becâuse it was

unsatisfied with the condition of the computer system

at the Hytan premises. VMGMC resumed its

payment schedule four months later. (See GM and

Argonaut 56.1 Sfint. ff 38-39; Villa Marin 56.1

Resp. {T 38-39.)

In August of that year, VMGMC advised GM and

Argonaut that the Hylan premises lacked a valid

certificate of occupancy due to the owner's previous

alterations. On August 21, 1997, however, the City

of New York issued a "no-objection letter," allowìng
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VMGMC's operâtions to continue for one year. (See

GM and Argonaut 56.1 Stmt. fS aO-al; Villa Marin
56. t Resp. Íf 40-41.)

VMGMC again stopped paying rent in December

1997. According to VMGMC, nonpaymenf was

justihed because Argonaut owed VMGMC
reimbursements that far exceeded the rental amounts

due. (See GM and Argonaut 56.1 Stmt. n 42; Yúla
Marin 56.1 Resp. tl 42.) lt is undisputed that

VMGMC owes Argonaut $257,177 in unpaid and

delinquent rent, lâte charges, and default interest for

the period up to December 8, 1999. [FN3] Villa
Marin contends, however, that Argonaut owes

VMGMC amounts in excess of $258,000 for repairs

and improvements that Argonaut was obligated to

perform pursuant to the Sublease. As of February

2000, VMGMC continues to occupy the Hylan

premises and sell and service Buick, Pontiac, and

GMC vehicles from that location. (See GM and

Argonaut 56.1 Stmt. n n 42-4a: Villa Marin 56.1

Resp. ff 4244.)

FN3. The parties cannot ågree as to the amount of
rent, late charges, and default interest that has

accrued since that time.

2. VMC's Chewolet Franchise

Meanwhile, GM's Chewolet Motor Division
extended the effective date of VMC's
termination from September 30, 1997 to June
30, 1998. (See J.A. Tab 13.) Shorbly before the
extended termination date, VMC relocated its
Chevrolet sales operations. VMC's Chewolet
Dealer Agreement provides that VMC may
not change the location of its operations
without Chewolet's "prior written
authorization." A-fter learning of the
relocation, Chevrolet notilied VMC that it was
in default of its obligations under the
Chewolet Dealer Agreement and requested
certain information in order to evaluate the
new location. VMC neither submitted the
requested inforrnation nor received
Chewolet's written approval to relocate.
Chewolet ultimately terminated VMC's
Chewolet franchise on August 15, 1998. (See

GM and Argonaut 56.1 Stmt. ff 46-50; Villa
Marin 56.1 Resp. f f 46-50.)

E. Procedural History
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1. The Actions

*6 On August 13, 1998, GM commenced a
declaratory judgment action against VMC for
a declaration that it lawfirlly terminated
VMC's Chevrolet franchise. See General
Motors Corp. v. Villa Marin Chevrolet, Inc.,
No. 98-CV-5206 (E.D.N.Y. frled Aug. 13,

1998). On the same date, Argonaut brought
suit against VMGMC for back rent. See

Argonaut Holdings, Inc. v. Villa Marin GMC,
Inc., No. 9B-CV-5208 (E.D.N.Y. filed Aug. 13,

1998). VMC and \IMGMC brought
counterclaims in both actions. Then, on
October 5, 1998, VMC and VMGMC initiated
an action against GM, Argonaut, and C & R in
state court in Staten Island, alleging various
breach of contract clai¡ns. See Villa Marin
Chewolet, Inc. v. General Motors Corp., No.
9B-CV-6167 (E.D.N.Y. removed Oct. 8, 1998).

GM and Argonaut removed the case to this
Court on October 8, 1998, based on diversity of
citizenship. On June 24, t999, VMC, VI\4GMC,
and Spencer Hondros (a Villa Marin principal)
commenced an action against Sch-lemmer (the

owner and principal of C & R), L & A, and BA
(engineering and architectural firms) alleging
clairns of misrepresentation, fraud, prirna facie
tort, and breach of contract as against
Sch-lem¡ner and claims of negligent
misrepresentation as against L & A and BA.
See Villa Marin Chewolet, Inc. v.

Schfemmer, No. 99-CV-3750 (E.D.N.Y. filed
June 24, 1999).

2. The Prior Rulings

Villa Marin moved to remand its action,
Villa Marin Chewolet, Inc. v. General Motors
Corp., No. 98-CV-6167, back to state court,
claiming that diversity of citizenship does not
exist because Villa Marin and C & R are both
citizens of the State of New York. In an
opinion dated October 21, 1998, I held that
because there was no possibility that Villa
Marin could articulate a cause of action
against C & R, Villa Marin fraudulently
joined C & R to defeat diversity jurisdiction.
Accordingly, I denied the motion to remand.
Soon thereafter, on December 23, 1998, the
parties stipulated to the dismissal of C & R
with prejudice. [FN4]
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FN4. Villa Marin had asserted two claims against C

& R: (1) damages for breach of the Prime Lease

between Argonaut and C & R; and (2) rescission of
the Prime Lease based on fraudulent inducement. I
concluded that ViUa Marin failed to allege sufficient

factual foundations to support either of those claims

because Villa Marin is neither a party to nor ân

intended third-party benefrciary of the Prime Lease.

I therefore denied the motion to remand. See Villa
Marin Chevrolet, Inc. v. General Motors Corp.,

No. 98-CV-6167 (E.D .N.Y. Oct. 20, 1998). Villa
Marin did not assert, and thus I was not aware, that

it arguably had a right to enforce the Prime Lease

against C & R by virtue of the Assignment. (The

Assignment confers on VMGMC all of Argonaut's

rights and obligations under the Agreement to Lease

and the Prime Lease. Thus, the Assignment may

have provided VMGMC with a basis to sue C & R
for breach of those documents.) Villa Marin now

contends, in opposition to Schlemmer's motion to

dismiss on res judicata grounds (No. 99-CV-3750),

that it was unaware of the Assignment in October

1998 because GM and Schlemmer fraudulently

concealed the document. (See Brief in Opposition to

the Motion to Dismiss of Defendant Ronald

Schlemmer at 10-12.) When questioned at oral

argument on January 14, 2000, counsel for Villa
Marin claimed that, although a Villa Marin
principal executed the Assignment on November

21, 1996, GM and Argonaut never provided Villa
Marin with a copy of the document. However, Villa

Marin's principal, and presumably its counsel at

closing, were on notice as to the existence of the

Assignment on November 21, 1996. In addition,

when Villa Marin's current counsel became aware

of the Assignment (sometime prior to August 25,

1999, when Villa Marin attached the document as

Exhibit E to its First Amended Complaint), no

application was made for reconsideration of my

conclusion that Villa Marin could not sue C & R.

Therefore, I reject Villa Marin's contention that

GM and Argonaut fraudulently concealed the

document and reaffirm my prior ruling.

On August 25, 1999, Villa Marin filed its
First Amended Complaint in that action,
alleging among other things breaches of
contract, fraud, misrepresentation, and
violations of the federal and state automobile
dealers' acts. GM and Argonaut moved to
dismiss the fraud and. misrepresentation
clairns, which was granted on November 18,
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1999. See Villa Marin Chevrolet, Inc. v.
General Motors Cotp., No. 98-CV-6167, 1999

WL 1052494 (E.D.N.Y. Nov. 18, 1999).

Finally, in General Motors Corp. v. Villa
Marin Chewolet, Inc., No. 98-CV-5206, Villa
Marin sought a prelirninary injunction
prohibiting GM from establishing another
Chewolet dealership on Staten Island. The
theory of the application was that GM's action
for a declaratory judgment that it had lawñrlly
terminated Villa Marin's Chewolet dealership
estopped GM ÍÏom altering the status quo

until the declaratory judgment action was

resolved. I denied the motion in an order dated
December 2, 1999. See General Motors Corp.
v. Villa Marin Chewolet, Inc., No. 98-CV-5206
(E.D.N.Y. Dec. 2, 1999).

3. The Pending Motions

*7 GM and Argonaut now move for
srunmary judgment as to all clairns in all
three lawsuits in which they are parties. [FN5l
In the fourth action, L & A and BA move for
srunrnary judgment on the negligent
misrepresentation claims and Schlemmer
rnoves to dismiss all of the claims against hirn
for failure to state a claim upon which relief
can be granted pursuant to Fed.R.Civ.P.
12(bX6). tFN6l The following discussion
addresses each of these motions in turn'

FN5. At oral ârgument on January 21, 2000, Villa

Marin clarified that it has withdrawn its

counterclaims for intentional interference with

contracts and intentional interference with business

relations. (See No. 98-CV-5206 Answer and

Counterclaims ffJ 79-86; Transcript of January 21,

2000, at 49-52). Villa Marin confirmed the

withdrawal of its counterclaim for intentional

interference with business relations in a letter to the

Court dated January 24, 2000. The letter made no

mention, however, of Villa Marin's other

counterclaim for intentional interference witlt

contracts. In tight of Villa Marin's âgreement to

withdraw such claim at oral argument on January

21, 2000, I assume that the letter's omission was

merely an oversight.

FN6. Villa Marin consents to the dismissal of prima

facie tort claim, but contests the dismissal of the
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remâining counts

DISCUSSION
L

GM AND ARC.ONAUT

A. The Summary Judgment Standard

Summary judgment is appropriate where
"the pleadings, depositions, answers to
interrogatories, and admissions on frle,
together with the afüdavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgrnent as a matter of law." Fed.R.Civ.P.
56(c). In determining whether material facts
are in dispute, courts must resolve aII
ambiguities and draw all inferences in favor of
the non-moving party. See Kerzer v. Kingly
Mfg., 156 F.3d 396, 400 (2d Cir.1998).

The moving party bears the initial burden of
demonstrating the absence of any genuine
issues of material fact. See Gallo v. Prudential
Residential Servs., L.P., 22 F.3d 1219, 1223
(2d Cir.1994). "When the moving party has
can:ied its burden under Ru-le 56(c), its
opponent must do more than simply show that
there is some metaphysical doubt as to the
materia-I facts. In the language of the Rule,
the nonmoving party must come forward with
'specifrc facts showing that there is a genuine
issue for trial." ' Matsushita EIec. Indus. Co.

v. Zenith Radio Corp., 475 U.S. 574, 586
(1986) (quoting Fed.R.Civ.P. 56(e)) (citations
and footnote omitted). The non-moving party
cannot survive a properly supported motion
for summary judgment by resting on its
pleadings without offering " 'any signifrcant
probative evidence tending to support the
complaint." ' Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 249 (1986) (quoting First Nat'l
Bank v. Cities Serv. Co., 391 U.S. 253, 290
(1968)). Moreover, the moving party is not
required to afñrmatively disprove
unsupported assertions made by the non-
movarrt. See Celotex Corp. v. Catrett, 477 U.S.
3L7, 323 (1986). "Conclusory allegations,
conjecture, and speculation ... are insuffrcient
to create a genuine issue of fact." Kerzer, 156

F.3d at 400 (citing D'Amico v. City of New
York, 132 F.3d 145, L49 (2d Cir.), cert. denied,
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524 U.S. 911(1998)

B. The Termination and Release Agreement

GM seeks a declaratory judgment that it has
lawfully terminated VMC's Chewolet
ÍÏanchise pursuant to the terms of the
Termination and Release Agreement ("TRA").
Vilta Marin likewise asks for a sunmatfl¡
resolution of this issue, clairning that GM has
breached the TRA by failing to perform a
condition precedent to performance of the
contract. GM is entitled to sumrnarJ¡ judgment
on this issue.

Under New York law, [FN7] a court must
give effect to the intent of the parties as

indicated by the clear and unambiguous
Ianguage used in a contract. See Breed v.

Insurance Co. of N. Am., 46 N.Y.2d 351, 355
(1978). Such intent is clear if the contract
conveys a distinct idea with plain language
and there is no reasonable basis for a
dlfference of opinion. See Chimart Assocs. v.
PauI, 66 N.Y.2d 570, 573 (1986). In such
circumstances, a court should not look beyond
the four corners of the agreement to extrinsic
evidence. See Teitelbaum Holdings, Ltd. v.

Gold, 48 N.Y.2d 51, 56 (1979). Indeed, "[aì
court may neither rewrite, under the guise of
interpretation, a term ofthe contract when the
terms is clear and unambiguous, nor redrafb a
contract to accord with its instinct for the
dispensation of equity upon the facts of a
given case." Cmden v. Bank of New York, 957
F.2d 961, 976 (2d Cir.1992) (citations omitted).
Further, when a contract is executed by
sophisticated, counseled business persons, "a
presumption that a deliberately prepared and
executed agreement manifests the true
intention of the parties ... applliesl with even
greater force." See Quantum Chem. Corp. v.
Reliance Group, Inc., 580 N.Y.S.2d 275,276
(lst Dep't 1992) (per curiam) (citations
omitted).

FN7. The parties agree that New York law governs

all of the common law claims.

*8 The TRA provides that VMC agrees to
voluntarily terminate its Chewolet Dealer
Agreement in exchange for GM's agreement to
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appoint VMGMC to be a Buick and Pontiac
dealer. Specifically, the TRA states:

Villa Marin hereby expressly agrees that
GM's agteement to enter into the Buick and
Pontiac Dealer Agreements with IVMGMC]
will result in a direct benefrt to the
shareholders of [VMGMC], who are also the
shareholders of [VMC], and, therefore, GM's
agreement to enter into the Buick and
Pontiac Dea-Ier Agreements is valid and
suffrcient consideration for [VMC's]
execution and delivery of this tTRAl.

(J.4. Tab 4 t[ 1.) Further, the TRA provides
that, in the absence of written notice by GM or
VIMC establishing an earlier effective date,
the termination of the Chewolet Dealer
Agreement shall be effective on September 30,
1997, (see id. f 2), a date that was later
extended to June 30, 1998. Lastly, VMC
represented in the agreement that it "has
reviewed this [TRA] with its legal, tax, and
other advisors, and is fully aware of all of its
rights and alternatives" and acknowledges
that "its decisions and actions are entirely
voluntary and free from any mental, physical,
or economic duress." (See id. Í 5.) It is
undisputed that GM delivered Buick and
Pontiac appointments to \IMGMC on
November 21, 1996, the same day VMC
executed and delivered the TRA. (See GM and
Argonaut 56.1 Stmt. tT 29; Villa Marin 56.1
Resp. f 29.) The parties also agree that VMC's
Chewolet franchise was ultirnately
terminated on August 1 5, 1998 -- approxirnately
six weeks after the June 30, 1998 effective
date. (See GM and Argonaut 56.1 Stmt. f 50;
ViIIa Marin 56.1 Resp. f 50.)

I find that the terms of the TRA are clear
and unambiguous. The pariies, sophisticated
and counseled businesses with a prior course
of dealing with each other, plainly contracted
to terminate VMC's Chewolet franchise in
exchange for VMGMC's appointment to be a
Buick and Pontiac dealer. Their agreement is
not susceptible to any other reasonable
interpretation. There is no dispute that GM
fully performed its appointment obligation
and timely terminated the Chewolet
franchise. No rationale juror could conclude
that GM breached the TRA by terminating
VMC's Chewolet Dealer Agreement on
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August 15, 1998.

In response, Vilia Marin argues that GM
may not enforce the TRA because of the
nonoccruïence of a condition precedent. [FN81
Taking the argument from the beginning,
ViIIa Marin asserts that the TRA incorporates
by reference the Buick and Pontiac Dealer
Sales and Service Agreements ("Dealer
Agreements"), which in turn incorporate by
reference the GM Standard Provisions. Thus,
the argument continues, GM's promise to
appoint VMGMC to be a Buick and Pontiac
dea-ler is conditioned on V1MGMC fulfrlling the
requirements in the GM Standard Provisions
that the dealer (VMGMC) provide facilities of
appropriate appe¿uance and quality for the
dealership. Section 17 of the Sublease also
provides that Argonaut may terrninate the
Sublease if \IMGMC is not the holder of valid
dealer agreements on November 21, 1996.

Therefore, Villa Marin continues, because a

conforming premises is a prerequisite to the
Dealer Agreements, which are allegedly
incorporated by reference into the TRA, and
franchise approval is a prerequisite to the
Sublease, GM is somehow obliged to provide
VMGMC with a lawñrl, improved business
premises and that obligation is a condition
preced.ent to GM's ability to enforce the TRA.
Accordingly, Villa Marin concludes, GM's
failure to provide such premises constitutes a

nonoccurrence of a condition precedent which
goes to the "heart" of the transaction, and,
thus, GM has no authority under the TRA to
terminate VMC's Chewolet franchise.

FN8. 'A condition precedent is an act or event,

other than a lapse of time, which, unless the

condition is excused, must occur before a duty to

perform in the agreement arises." Oppenheimer &
Co. v. Oppenheim, Appel, Dixon & Co.' 86

N.Y.2d 685, 690 (1995) (internal quotation marks

and citation omitted).

*9 To state this convoluted argument is to
defeat it. Vi[a Marin s tortured reading of the
documents does not establish that GM's
acquisition of conforming business premises is

a condition precedent to GM's enforcement of
the TRA. First, the TRA, by its express terms,
does not condition termination on anything,
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let alone GM obtaining business premises for
VMGMC. Second, even accepting the dubious
assertion that the Dealer Agreernents (and the
GM Standard Provisions) have been
"incorporated by reference" into the TRA,
lFNgl thus incorporating some obligation to
acquire suitable facilities, such burden is
squarely on VMGMC, not GM. The documents
require the dealer--not the manufacturer-'to
provide suitable premises. tFNlOl Third, even
if those documents were incorporated by
reference into the TRA and even if they
conditioned the appointment of a dealership
on GM's provision of suitable premises (or on
VMGMC's acquisition of them), GM and
VMGMC clearly waived any such requirement
by nonetheless going forward with the
appointment of VMGMC to be a Buick and
Pontiac dealer. See T.G.I. E. Coast Constr.
Corp. v. Fireman's Fund Ins. Co., 600 F'Supp.
178, 181 (S .D.N.Y.1985) (noting that conduct
inconsistent with enforcement impliedly
waives a condition precedent). Finally, to the
extent that GM's obligation stems from the
Sublease, Villa Marin has offered no

explanation as to how GM, a non-party to that
agreement, has any duties thereunder. In
surn, I conclude that GM's acquisition of
conforming business premises was not a

condition precedent to GM's ability to
terminate the Chewolet franchise under the
TRA. Accordingly, Villa Marin has failed to
raise a genuine issue of material fact as to
whether GM breached the TRA.

FN9. In this regard, the TRA ståtes only that:

"General Motor's entry into such Dealer Sales and

Service Agreements shall be subject to IVMGMC's]
agreement to such terms and conditions as are

established by the Buick Motor Division and

Pontiac-GMC Division of General Motors...." (J.4.

Tab 4 $ 1.) This is not ân incorporation by

reference.

FNIO. The Buick Dealer Agreement provides:

"Dealer, therefore, agrees to provide facilities

which are consistent in appearance and environment

with Buick's reasonable requirements." (J.4. Tab

34 pt. 6.) The Pontiac Dealer Agreement states:

"Dealer therefore agrees to provide facilities that

meet, in appearance and quality, PONTIAC's

reasonable requirements." (J.4. Tab 35 pt. 9.) The
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GM Stândard Provisions incorporated into both

provide: "Dealer therefore agrees that its Premises

will be properly equipped and maintained, and that

the interior and exterior retail environment and

signs will comply with any reasonable requirements

Division may establish to promote and preserve the

image of Division and its dealers." (J.4. Tat: 12

art.4.4.4.)

C. The Sublease

1. Rent

Argonaut has initiated an action for back
rent under the Sublease and for a declaratory
judgment that the Sublease is enforceable.
Villa Marin claims, in response, that VMGMC
is entitled, pursuant to the Prime Lease, to set

offthe cost ofrepairs from the rent due under
the Sublease.

First, to the extent Villa Marin seeks to
deduct the cost ofrepairs from rent due under
the Sublease, it is expressly forbidden from
doing so by the Sublease's terms- Section 3.1

of the Sublease provides that VMGMC shall
pay rent "without setoff, courrterclaim, or
deduction of any kind." (J.4. Tab 5 $ 3.1.) In
addition, it is well-settled that the obligation
to pay rent is independent of a covenant to
make repairs. See Thomson-Houston Elec- Co.

v. Durant Land Improvement Co., 144 N.Y'
34, 43-44 (1894); S.E. Nichols, Inc. v.
American Shopping Ctrs., Inc., 515 N.Y.S.2d
638, 639 (3d Dep't 1987); Drago v. Mead, 51

N.Y.S. 360, 360-61 (2d Dep't 1898). Thus, a
landlord's failure to perform a covenant to
make repairs or improvements does not excuse

or relieve a tenant from his obligation to pay

rent and, likewise, a tenant's default in rent is
not a defense to an action for damages arising
out the landlord's breach of the covenant to
repair. See Nichols, 515 N.Y.S.2d at 639.

*10 Here, it is undisputed that pursuant to
the Sublease VIMGMC owes Argonaut at least

$257,177, of which 8245,594 is unpaid and
delinquent rent and $11,583 is late charges
and default interest. tFN1ll (See Homic Aff' t[

6; GM and Argonaut 56.1 Stmt. fl 42'44;
Villa Marin 56.1 Resp. f f 42'44.) As

Argonaut's alleged breach of its obligation to
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make improvements under the Sublease is no
defense to its action for back rent, VMGMC
has breached the Sublease by withholding
rent.

FNll. As discussed supra, the parties dispute the

precise amount of rent, interest, and taxes due

under the terms of the Sublease. There is no

dispute, however, that Villa Marin has withheld

rent.

Second, to the extent that Villa Marin seeks

to deduct the cost of repairs pursuant to the
terms of the Prime Lease from the rent due
ulder the Sublease, it has no authority to do

so. Section 8 of the Assignment provides that
\IMGMC "accepts the obligations and receives
the rights" under the Agreement to Lease and
Prime Lease between C & R and Argonaut
and "agrees to perform all the obligations of
Argonaut" pursuant to those documents. (J'4.
Tab 28 $ 8.) Under the Prime Lease, C & R is
required to make repairs resulting flom
ordinary wear and tear and its own
negligence. (See J.A. Tab 36 $$ 6.2, 6.3.)
Argonaut, however, has the right to perform
such repairs, after ten days' notice or in the
case of emergency, and to deduct the costs

incurred from the rent due. tFN12l (See id. $$

18.1, 18.2.) Thus, pursuant to the rights
VMGMC acquired under the Assignment,
Vilta Marin contends that VMGMC has
properly deducted the cost of repairs from the
rent due.

FNt2. Section l8.l states: "Notwithstanding any

provision hereof to the conüary, each party shall

have the right at any time, after ten (10) days notice

to the other party or without notice in case of

emergency (or in case any frne, penalty, interest,

cost or expense may otherwise be imposed or

incurred), to make any payment including but not

limited to Taxes or perform any act required of
such other party under any provision of this Lease,

and in exercising such right, to incur necessary or

incidental costs and expenses, including reasonable

counsel fees. Nothing herein shall imply any

obligation on the part of either party to make any

payment or perform any act required of the other

party, and the exercise of the right to do so shall

rot constinrte a release of any obligations or a

waiver of any default." (J.4. Tab 36 $ 18.1.)

@
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Section 18.2 provides: "All payments made and all

costs and expenses incurred in connection with any

exercise of such right shall be reimbursed by the

other party to the pârty making or incurring the

same within ten (10) days after notice, together with

interest at the Default Rate from the respective dates

of the making of such payments or the payment of

such costs and expenses. In addition to any other

rights and remedies available to either party'

Landlord shall have, in respect of Tenant's failure

to make reimbursement of any amount as aforesaid,

the same rights and remedies ås in the case of

default by Tenant in the payment of the Rent, and

Tenant shall have, in respect of Landlord's failure

to make reimbursement of any amount as aforesaid,

the right to deduct such amount from Rents due and

payable or to become due and payable hereunder."

(rd. $ 18.2.)

If the parties had observed the terms of the
Assignment in this regard, VMGMC would
have paid rent diïectly to C & R under the
Prirne Lease, elirninating Argonaut as the
middleman. However, the Parties'
relationships do not appear to have been
governed by the Assignment. [FN13] Since

November 21, 1996, V1VIGMC has paid rent
only to Argonaut under the Sublease and has
demanded that Argonaut make repairs.
Argonaut, in turn, has paid rent only to C & R
under the Prime Lease. (See Ttanscript of Feb.

8, 2000.) Thus, VMGMC has made no rent
payment under the Prime Lease from which it
may deduct the cost of repairs. Accordingly,
the Prime Lease's deduction provisions are
irrelevant to VMGMC's obligation to pay rent
to Argonaut under the Sublease. Argonaut is,

therefore, entitled to sumrnary judgment for
its back rent and declaratory judgment clairns.

FNl3. This may account for Villa Marin's belated

reliance on the Assignment. As set forth in footnote

four, supra, Villa Marin failed even to mention the

Assignment until after C & R had been dismissed

from the case.

2. Improvements

Villa Marin also claims (both as a

courrterclaim and as a direct claim in its own
action) that Argonaut breached the Sublease.

Atthough a tenant may not defend an action
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for rent by alteging a breach ofcovenant ofthe
lease, a tenant may recover damages by
bringing a counterclaim to that action or by
commencing an independent suit. See Goelet
v. Goldstein, 242 N.Y.S. 586, 588 (1st Dep't
1930) (per curiam). As mentioned, Villa Marin
has done both. Because these claims are
redundant, I will address them both in the
context of Villa Marin's direct claim for
breach ofthe Sublease.

Vitta Marin claims that Argonaut has
breached the Sublease in three different
respects. Fi¡st, it contends that Argonaut
breached section 2.2 of the Sublease by failing
to provide VMGMC with a premises that
Iawfrrlly could be used and occupied. In
relevant part, section 2.2 states in all capital
Ietters:

*11 Tenant acknowledges that, except as

expressly set forth in section 2.3, neither
landlord nor any landlord afFrliate (as

hereinafter defrned) has made any warranty
or representation, express or implied, with
respect to any of the premises, including any
warranty or representation as to (i) its
frtness, design or condition for any
particutar use or purpose, ... (iv) compliance
with laws, ... (vi) use, ... and aII risks
incident thereto are to be borne by tenant.

(J.4. Tab 5 $ 2.2.) Section 2.3 provides:
"Landlord represents and warrants to Tenant
that Landlord is validly seized of a leasehold
estate in the Premises, free and clear of all
matters affecting title except for the
Permitted Exceptions and the provisions of the
kime Lease." (Id. $ 2.3.) According to ViIIa
Marin, the term "leasehold estate" means arl
"asset which represents the tenant's right to
use the leased premises." Thus, the argument
continues, the carve-out of section 2.3 from
section 2.2 establishes an afFrrmative
representation and warranty by Argonaut that
Argonaut and VMGMC are entitled to use and
occupy the premises as provided in the Prirne
Lease. The Prime Lease, in turn, provides that
the tenant (Argonaut) must use and occupy the
premises in a larvful marìner and not in any
way that would violate the certificate of
occupancy. (See J.A. Tab 36 $$ 5.1, 5.2.) On
the basis of these provisions, Villa Marin
contends that Argonaut is in breach of the
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Sublease because Villa Marin is using and
occupying the premises in an unlawful
manner.

I find this labored attempt to reconstruct the
Sublease--and by doing so to construct a
breach of it--unavailing. In interpreting a
written agreement under New York law, a
court must consider the entire contract and
attempt to reconcile provisions to avoid any
inconsistency. See Laba v. Carey, 29 N.Y.zd
302, 308 (1971). Moreover, " '[i]t is a generally
accepted ruIe of construction that an
agreement must be construed to accord a
meaning and pur¡lose to each of its parts" '
and to avoid " 'an interpretation which
renders a clause absolutely meaningless." '

Kahn v. New York Times Co., 503 N.Y.S.2d
561, 565 (lst Dep't 1986) (per curiam) (quoting
Graphic Scanning Corp. v. Citibank, N.4.,499
N.Y.S.2d 712,714 (1st Dep't 1986). It is plain
that the carve-out of section 2.3 from the
specifrc and detailed disclaimer in section 2.2

does not establish an afFrrmative wananty
about the use or occupancy of the premises. By
its unambiguous terms, section 2.3 provides
that Argonaut has a leasehold estate in the
premises. hr other words, the section warrants
that Argonaut, who is not the owner of the
property, has an interest in the property such
that it may sublease the premises to VMGMC.
This section does not make any warranty
about the premises's use, fitness, or
compliance with laws. Indeed, if I were to give
effect to Villa Marin's constrrrction, the
detailed disclaimer in section 2.2 would be
rendered meaningless. Accordingly, I conclude
that Argonaut is not in breach of section 2.2 of
the Sublease.

*12 Second, Villa Marin asserts that
Argonaut breached the Sublease by neglecting
to perform due diligence of the premises. In
support of this argument, Villa Marin points
to the Agreement to Lease, which provides
that Argonaut may inspect the premises, (see

J.A. Tab 27 $$ 2.2, 3.3), that C & R shall
deliver to Argonaut all permits, such as a
certifrcate of occupancy (see id. $ 3.2.3(d), and
that Argonaut shall not be obligated to close
the transaction u¡less it has obtained all
necessar¡¡ permits upon closing (see id. $
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8.1.4). Moreover, as VMGMC was not
permitted to conduct its own due diligence,
Villa Marin argues, Argonaut had the
exclusive obligation to perform due diligence
on VMGMC's behalf. Therefore, according to
Villa Marin, Argonaut's faih¡re to obtain an
certificate of occupancy breached the Sublease.

Again, I am not persuaded. As an initial
matter, the Sublease does not create any
obligation on the part of Argonaut to conduct
due öligence for VMGMC. Moreover, even if
the Agreement to Lease was somehow
incorporated into the Sublease, the Agreement
to Lease only provides Argonaut with the
right and opportunity to conduct due diligence
on its own behalf. Pursuant to its terms,
Argonaut had the right to inspect and receive
a certificate of occupancy from C & R prior to
closing the transaction on November 21, L996.
It also had the right to refuse to close the
transaction if it had not obtained the permits
necessaÐ/ to use the premises as a-rr

automobile dealership. None of these terms
irnposes any affrrmative obligation on
Argonaut. Indeed, once Argonaut executed the
Prirne Lease without exercising its right to
inspect and receive the certificate of occupancy
under the Agreement to Lease, the option was
arguably waived. See DeFreitas v. Holley, 461
N.Y.S.2d 351, 352 (2d Dep't 1983) (per curiam)
("It is well established that a party for whose
benefrt a provision is inserted in a contract
may waive that provision and accept
performance of the contract as is.").
Accordingly, Argonaut's alleged failure to
conduct due diligence does not breach the
Sublease.

Lastly, Villa Marin claims that Argonaut
breached the Sublease by failing to make
initial improvements to the premises by 1997.
It is undisputed that Argonaut has failed to
make any improvements on the premises.
Villa Marin's claim for breach turns on
whether Argonaut's obligation to perforrn has
come due or whether it may be excused. As set
forth above, under New York law, a tenant's
failure to pay rent does not ordinarily relieve
the landlord of an obligation to make repairs
or improvements on the premises. The
covenant to make repairs and the covenant to
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pay rent are independent of one another. See

Nichols, 515 N.Y.S.2d at 639. Just as "a
failure to repair is not a valid defense to an
action for rent," "[t]here would seem to be no

reason why the converse of the proposition
should not be equally true." Drago, 51 N.Y.S.
at 360.

*13 Argonaut contends, however, that the
parties have explicitly contracted around the
doctrine of independent covenants. Seetion
21.3 states, in relevant part: "Landlord shall
have no obligation to perform any act required
hereu¡rder if an Event ofDefault has occurred
and is then existing." (J.4. Tab 5 $ 21.3.)

Under section 15.1, an "Event of Default" is
defined as a "Failure to Pay Rent" where
"Tenant fails to pay any Rent payable by
Tenant under the provisions of this Lease

within five (5) days following written notice to
Tenant that such payment was not made when
due." (Id. $ 15.1(a).) Thus, Argonaut argues,

because the parties have ex¡rressly conditioned
the landlord's covenant to make repairs on the
tenant's covenant to pay rent, Argonaut was

under no contractual obligation to perform
any irnprovements once VMGMC defaulted by
failing to pay rent.

Here, VMGMC frrst notified Walton on
January 7,1997 that it intended not to pay

rent when due that month. (See J.A. Tab 6.)

On January 24, 1997, Argonaut's coulsel
responded that VMGMC's "failure to pay basic

rent within frve (5) days following written
notice may be deemed a default under the
Lease." (J.4. Tab 7.) The letter further stated
that "ln]otice is hereby given that rent for the
month of January, 1997 is overdue." (Id.) It is
undisputed that VMGMC did not pav rent for
four months thereafter, and that it again
stopped paying rent in December 1997. (See

GM and Argonaut 56.1 Stmt. tl'[ 38-39, 42;

Vitla Marin 56.1 Resp. ff 38-39, 42 .)

\IMGMC, therefore, defaulted under the
Sublease as of January 29,1997, by failing to
pay rent within five days following written
notice, and Argonaut had no obligation to
perform its covenant to make irnprovements so

long as that "Event of Default" remained
"then existing." (J.4. Tab 5 $ 21.3.)

Accordingly, Argonaut's breach, if any, could
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only have occurred between November 21,
1996 (the execution of the Sublease) and
January 29, L997 (VMGMC's default).

Presumably recognizing that VMGMC's
early failure to pay rent substantially limited
the scope of Argonaut's duty to make
improvements, Villa Marin contends that
Argonaut breached the Sublease by failing to
perform two work items by 1997. According to
ViIIa Marin, at least two items in the exhibit
attached to the Sublease, items 7 and 8, were
to be completed by 1997. [FN14] Villa Marin
apparently reached this conclusion because
there is a "1996" notation in the exhibit's
margin next to those work items,
notwithstanding the absence of any
elaboration in the Sublease or any other
document as to the meaning of that notation.
Villa Marin thus concludes that Argonaut is
in breach the Sublease by failing to perform
those items by 1997. In response, Argonau{,
clai¡ns that these items only were to be
included in proposed plans, and were not
required to be performed by a specific
deadline. I agree.

FN14. Item 7 states: "Provide an allowance for

service work on the service area, body shop, and

toilet room fans. Operations personnel were unsure

of their condition." (J.4. Tab 5 Ex. C.) Item B

states: "Modify showroom area toilet to be

accessible. The toilet room requires enlargement,

new finishes and accessible hardware, and

accessories. Provide concrete disabled ramp ât the

double showroom door. Renovate the employee

toilet." (Id.) Although item number 5 also lists the

year 1996, Villa Marin does not rely on that item in

its defense of this summary judgment motion.

Section 5 of the Sublease provides that the
initial improvements shall consist of a new
showroom and other "improvements necessary
to bring existing buildings ... into compliance
with the GM image requirements." tFNl5l
(J.4. Tab 5 $ 5.1.) The Sublease turther states
that Argonaut shall have prepared "complete
frnished, detailed architectural and
engineering plans and specifrcations for
constn¡ction" of the irnprovements, and such
plans "shall, in any event, include items 2-8

set forth in Exhibit C hereto." (Id. $ 5.2.) The

o 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

V\þstlaw
16div002443



Not Reported in F.Supp.2d
(Cite as: 2000 WL 271965, *13 (E.D.N.Y.)

Sublease does not establish any specific
deadline for completion of the improvements
or the plans. Section 5.3 merely states that
Argonaut "shall conunence construction ofthe
Initial Improvements in accordance with the
Plans after completion of the Plans." (Id. $

5.3.) Section 21.3 also provides: "Any act that
Landlord is perrnitted to perform under this
Lease may be performed at any time and from
tirne to time by Landlord or any Person
designated by Landlord." (Id. $ 21.3.)

FN15. Specifically, section 5.1 states: Landlord and

Tenant acknowledge thât Landlord shall, at its sole

cost ând expense, develop the Premises with

Buildings and related Improvements (together, the

"Initial Improvements" ) in accordance with the

Plans (as hereinafter dehned) for operation of a

General Motors Corporation authorized automobile

and/or truck dealership and related purposes. The

Initial lmprovements shall consist of (a) a

showroom of approximately 2,500 square feet (the

"New Showroom"); and (b) improvements

necessary to bring the existing buildings (including,

without limitation, the existing showroom and the

exterior of the existing buildings) into compliance

with the GM image requirements. (J.4. Tab 5 $

s.1.)

*14 On the basis of these provisions, I
conclude that the only reasonable construction
of the Sublease is that Exhibit C simply sets
forth proposed improvements to be included in
the frnal plans, not items Argonaut rnust
complete by a specific deadline. Indeed, the
Sublease only states that the plans shall
include items 2-8 and that construction shall
begin upon completion of the plans. These
provisions plainly do not impose ¿ìny

obligation on Argonaut to perform items 7 and
8 by 1997. Nor could they, as Argonaut
executed the Sublease on November 2L, 1996--
only five weeks before the supposed deadline
for cornpletion. I, therefore, conclude that no
reasonable jury could find that Argonaut
breached the Sublease by failing to perform
items 7 and 8 by December 31, 1996.

D. The Agreement to Lease and the Prime
Lease
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breached the Agreement to Lease and the
Prime Lease. Villa Marin has previously
attempted to enforce these documents by
pointing to the Assignment, which provides
that VMGMC takes all of Argonaut's rights
and duties under the Agreement to Lease and
Prime Lease. (See J.A. Tab 28 $ 8.) Thus, as I
previously discussed in footnote 5 of GM's and
Argonaut's motion to dismiss, the Assignment
confers upon Vl\4GMC only those rights
Argonaut has against C & R. tFN16l It does
not provide an independent basis on which
ViIIa Marin may sue GM and Argonaut.

FN16. See Villa Marin Chevrolet, Inc. v. General

Motors Corp., No. 98-CV-6167, 1999 WL
1052494, at *5 n. 5 (E.D.N.Y. Nov. 18, 1999).

GM and Argonaut have moved for sumrnary
judgment on these clai¡ns for precisely the
same reasons. Vitla Marin has failed to
respond to this argument in its opposition
brief. Thus, although I remain convinced that
ViIIa Marin may not assert these claims, in
any event, they are deemed abandoned.

E. The Standard Provísions of the Chewolet
Dealer Sales and Service Agreement

ViIIa Marin also clairns that GM breacheel
the GM Standard Provisions incorporated by
reference into the 1992 Chewolet Dealer Sales
and Service Agreement by refusing to provide
VIMC with motor vehicles necessar¡¡ to fi¡lfrll
fleet contracts that were outstanding on the
effective date of terrnination, August 15, 1998.
Again, I disagree.

On February 14, 1992, GM and VMC
entered into a Dealer Sales and Service
Agreement for its Chew'olet franchise. Article
14.7.2 of the GM Standard Provisions
incorporated into that agreements provides:

If this Agreement is voluntarily terminated
by Dealer ..., Division will use its best
efforts consistent with its distribution
procedures to furnish Dealer with Motor
Vehicles to frll Dealer's bona fide retail
orders on hand on the effective date of
termination or expiration, not to exceed,
however, the total number of Motor Vehicles
invoiced to Dealer for retail sale during theVilla Marin clai¡ns that GM and Argonaut
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three months immediately preceding the
effective date of terrnination.

(J.4. Tab L2 arL. 14.7.2.) On November 2\,
1996, however, GM and VMC executed the
TRA, by which VMC voluntarily terminated
its Chewolet franchise. (See J.A. Tab 4.) In
that agreement, VMC released all claims
against GM with only three exceptions.
Paragraph 3 states:

*15 Villa Marin, for itself, its agents,
successors, and assigns, hereby releases,
settles, cancels, discharges, and
acknowledges to be fully satisfied any and
all claims, demands, damages, debts,
Iiabilities, obligations, costs, expenses, liens,
actions, and causes of action of every kind
and nature whatsoever, whether known or
unknown, foreseen or unforeseen, suspected
or unsuspected ("Claims"), which ViIIa
Marin or anyone clairning through or under
Villa Marin may now or hereafter have
against GM, or any officer, director,
employee, agent, or affiliate of GM, arising
out of or relating to the Chevrolet Dealer
Agreement, or ¿uly predecessor agreement
thereto, or to the relationship between GM
and Villa Marin relating to the Chewolet
Dealer Agreement, or any predecessor

agreement thereto, provided, however, that
the foregoing release shall not exiend to (a)

reirnbursement to Villa Marin of unpaid
warranty clairns, (b) the payment to Villa
Marin of any incentives currently owing to
Villa Marin, any amounts currently owing
to ViIIa Marin in its Open Account (after set-
off of any amounts owing to GM or its
afüliates), or any amounts due or to become
due to Villa Marin in connection with its
return of Eligible items pursuant to Article
15.2 of the Chewolet Dealer Agreement
[relating to the Purchase of Personal
Propertyl, or (c) any Claims of Villa Marin
pursuant to Article 17.4 of the Chewolet
Dealer Agreement lrelating to
Indemnifrcation by General Motorsi.

(Id. 11 3.) None of the enumerated exceptions
concerns VMC's right to have GM frll its
outstanding retail orders under article L4 .7.2.
Pursuant to the TRA, GM terminated VMC on
August 15, 1998. tFNl?l

FN17. The Chevrolet Motor Division notified VMC
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of its termination by letter, dated August 17, 1998.

Specihcally, the letter staûes: "This will confirm that

your Chevrolet Dealer Sales and Service Agreement

was terminated effective August 15, 1998, pursuant

to Article 4.2 thereof, as provided by the

Termination and Release Agreement dated

November 21, 1996, as subsequently extended."

(J.4. Tab 23.) Article 4.2 of the GM Standard

Provisions, however, only refers to the area of the

dealer's primary responsibility and was not

referenced in the TRA. (See J.A. Tab 12 art. 4.2.)

Therefore, I assume the letter meant to cite to

article 14.2 of the GM Stândard Provisions, which

provides for voluntary termination by agreement

and was cited to in the TRA. (See id. art. 14.2; J

.A.TabsÍf1,2.)

It is well-settled under New York law that "
'a valid release which is clear and
unambiguous on its face and which is
knowingly and voluntarily entered into will be
enforced as a private agreement between
parties." ' Thailer v. LaRocca, 571 N.Y.S.2d
569,57L (2d Dep't 1991) (per curiam) (quoting
Appel v. Ford Motor Co., 490 N.Y.S.2d 228,
229-30 (2d Dep't 1985) (per curiam)). This is
true even if the parties later claim to have
intended something else. See id. Here, the
TRA release is clear and ul¿rmbiguous. By its
express terms, \IMC released ali claims
against GM with only three detailed
exceptions, none of which is applicable here.
Moreover, VMC also attested that it was
"fully aware of aII of its rights and
alternatives" and that "its decisions and
actions are entirely voluntary and free from
any mental, physical, or economic duress."
(J.4. Tab 4 f 5.) Accordingly, enforcing the
express terrns of the release, as I must, I
conclude that Villa Marin has failed to raise a
genuine issue as to whether GM breached
article 14 .7 -2 of the GM Standard Provisions
incorporated by reference into the 1992
Chewolet Dealer Sales and Service
Agreement.

F. The Duty of Good Faith and Fair Dealing

Villa Ma¡in also claims that Argonaut
breached the duty of good faith and fair
deaiing implied in the Prime Lease, which
was owed to \IMGMC by virtue of the

(t
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Assignment. Specifically, Villa Marin
contends that Argonaut has breached this duty
by faiting to assert its right to have C & R
repair the Hylan premises.

*16 Under New York law, every contract
implies a duty of good faith and fair dealing
between the parties, see Dalton v. Educational
Testing Serv., 87 N.Y.2d 384, 389 (1995); see

also Wood v. Drff-Gordon, 222 N.Y. 88, 92
(1917) (implied duty of best efforts), and an
imptied covenant that neither pariy will
prevent the other frorn receiving the fruits of
the contract, see Dalton, 87 N.Y.2d at 389
(quoting Kùke La Salle Co. v.. Armstrong Co.,

263 N.Y. 79,87 (1933). The duty of good faith
and fair dealing may not be implied under
certain circumstances, however, where it
would be inconsistent with the other terrns of
the contract. See Murphy v. American Home
Prods. Corp.,58 N.Y.2d 293,304 (1983).

Assuming arguendo that there is an implied
duty of good faith and fair dealing in the
Prirne Lease, that duty runs between
Argonaut and C & R (the parties to the Pri¡ne
Lease). However, pursuant to the Assignment,
VTVIGMC accepted Argonaut's rights and
obligations under the Prime Lease. [FN18] As
previously discussed, however, that
assignment only confers on VMGMC
Argonaut's rights against and obligations to C
& R. Therefore, having been assigned
Argonaut's rights, VMGMC could only have a
cause of action against C & R, not Argonaut,
for breach of the implied duty of good faith
and fair dealing. Accordingly, no reasonable
jury could conclude that Argonaut has breach
any implied duty owed to VMGMC under the
Prirne Lease.

FNl8. Section 8 of the Assignment states, in
relevant part: "As of closing, IVMGMC] accepts

the obligations and receives the rights under a

certain Agreement to Lease and Lease between C &
R Realty of Richmond, Inc. as Landlord and

Argonaut Holdings, Inc. as Tenant by assignment

and agrees to perform all the obligations of
Argonaut Holdings, [nc. pursuant to that Agreement

to Lease and Lease." (J.4. Tab 28 S 8.)

G. Rescission and Reformation
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Villa Marin has also brought clairns for
rescission and reformation. Initially, Villa
Marin sought to rescind the entire November
21, 1996 transaction due to GM's and
Argonaut's alleged fraud, misrepresentation,
and breach of contract. (See No. 98-CV-6167
First Am. Compl. f 158.) Now, however, Villa
Marin insists that its rescission clairn is
premised entirely on the aforementioned
breaches of contract. (See Brief of Villa Marin
Chewolet and Villa Marin GMC in Opposition
to the GM Motion for Summary Judgment at
20.) Accoröngly, I will only address the
rescission claim as such. In addition, because
Villa Marin has not offered any defense to the
motion for summarf,/ judgrnent on its
reformation claim, I will deem it abandoned.

Under New York law, a breach of contract
may be grounds for rescission. However,
rescission "may be obtained only for breaches
that are material and willful, or, if not willñrl,
so substantial or fundamenta-l as to strongly
tend to defeat the object of the contract ."
United States Postal Serv. v. Phelps Dodge
Refrning Co.p., 950 F.Supp. 504, 5I4
(E.D.N.Y.1997) (citine K.L.M. Labs., Ltd. v..
Hopper, 830 F.Supp. 159, 163 (E.D.N.Y.1993).
The plainti-ff need not establish that the
defendant failed to perform in every respect,
but must demorutrate " 'a failute which
leaves the subject ofthe contract substantially
different from what was contracted for ." '

Hopper, 803 F.Supp. at 163 (quoting Callanan
v. Keeseville, A.C. & L.C.R., 199 N.Y. 268,
284 (1910).

*17 Here, Villa Marin has failed to establish
a genuine issue of material fact as to whether
GM and Argonaut comrnitted any breach, Iet
a-lone a material and willfrrl breach. Moreover,
the evidence establishes that the fundamental
purryose of the transaction--to create a new
Buick-Pontiac-GMC dealership-has been
achieved. GM has appointed VMGMC to be a
Buick and Pontiac dealer and Argonaut has
subleased \IMGMC the Hylan premises. All of
those events have occur:red and VMGMC
continues to operate the combined dealership
on the Hylan premises to date. Indeed, at oral
argrrment on January 21, 2000, counsel for
ViIIa Marin arurounced that "we are the
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number one dealer in our zone." (TÎanscript of
Jan. 21, 2000, at 39.) I conclude, therefore,
that Villa Marin's claim for rescission
premised on breach of contract must likewise
fail.

H. The Federal and State Automobile
Dealers'Acts

1. Automobile Dealers' Day in Court Act

The Automobile Dealers' Day in Court Act,
15 U.S.C. ç 1222 (1994), provides a dealer a
federal cause of action against an automobile
manufacturer who has failed to act in good

faith regarding a franchise. tFN1gl
Specifrcally, ç 1222 states:

FNl9. The parties do not dispute that (l) VMC and

VMGMC are automobile dealers; (2) GM is an

automobile manufacturer engaged in commerce; and

(3) the Chevrolet and GMC Dealer Agreements are

franchises within the meaning of the staûrte. See 15

u.s.c. $ r22I (t994).

An automobile dealer may bring suit
against any automobile manufacturer ... and
shall recover damages by him sustained and
the cost of suit by reason of the failure of
said automobile manufacturer ... to act in
good faith in performing or complying with
âny of the terms or provisions of the
franchise, or in terrninating, canceling, or
not renewing the franchise with said dealer:
Provided, That in any such suit the
manufacturer shall not be barred ÍÏom
asserbing in defense of any such action the
faih¡re ofthe dealer to act in good faith.

15 U.S.C. g 1222. Good faith, as defrned in $

122L, requires the manufacturer and the
dealer

to act in a fair and equitable m¿urner toward
each other so as to guarantee the one party
freedom from coercion, intirnidation, or
threats of coercion or intirnidation from the
other party: Provided, That
recommendation, enforcement, exposition,
persuasion, wging or argument shall not be

deemed to constitute lack of good faith.
15 U.S.C. $ 1221(e) (1994). Interpreting this
statute, the Second Circuit has noted that the
term "good faith" has a "narrow, restricted
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meaning." Empire Volkswagen, Inc. v. World-
Wide Volkswagen Cotp., 814 F.2d 90, 95 (2d
Cir.1987) (citing Autohaus Brugger, Inc. v.

Saab Motors, Inc., 567 F.2d 901, 911 (gth
Cir.1978)). Evidence of "coercion and
subsequent termination for failure to submit"
' is iruufFrcient. See id. (quoting Autowest, Inc.
v. Peugeot, Inc., 434 F.2d 556, 561 (2d

Ctu.1970). Rather, a dealer will succeed only
"where there is evidence of a wrongfrrl
demand enforced by threats of coercion or
intirnidation ." ' Id. 95-96 (quoting McDaniel
v. General Motors Cotp., 480 F.Supp. 666, 676
(8.D.N.Y.1979), affd, 628 F.2d 1345 (2d

Cir.1980) (unpublished table opinion)). In
other words, a plaintiff must establish both
that the manufactu¡er's demand is ur¡fair and
inequitable and that sanctions will resu-lt if
the demand is not complied with. See

Autohaus, 567 F.2d at 911 (citing Randy's
Studebaker Sales, Inc. v. Nissan Motor Cor?.,
533 F.2d 510, 514 (10th Cir.1976).

*18 Resolving all ambiguities and drawing
all inferences in favor of Villa Marin, as I
must, I conclude that Villa Marin has failed to
raise a genuine issue both as to whether GM
made a "wrongfirl" demand and as to whether
its demand \üas enforced by threats or
coercion.

a. The Absence of a Wrongfirl Demand

As an initial matter, GM's proposed

transaction was not u¡fair or inequitable. The
Fi¡st Circuit has identi-fìed the following
considerations as relevant in determining a
demand's wrongfulness:

[T]here is an important difference between
two kinds of improper conditions that a
manufacturer rnight impose and back up by
threats. Particularly suspect under the act
are conditions which benefrt onlY, or
prirnarily, the manufacturer--for example,
requirements that a dealer purchase large
stocks of vehicles, spare parts, special tools
or advertising matter--as distinguished ÍÏo¡n
requirements that would tend to work to the
mutual advantage of both parties, for
example, that the dealer improve its service,
or managerial efficiency. The manufacturer
can easily extort demands of the frrst sort,
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increasing its own profit at the expense of
the dealer's; the act's legislative Ìristory
indicated that this was ofparticular concern
to the Congress. The latter sort, even if the
demands may be thought excessive under
the circumstances, should not, without more,
indicate that the manufacturer is taking
advantage of the dealer, or using the
franchise as a weapon for extortion, since
the manufacturer stands to profit from his
demands only if the dealer profrts as well

Volkswagen Interamericana, S.A. v. Rohlsen,
360 F.zd 437, 442 (1st Cir.1966). Consistent
with this theory, courts have recognized
liability where the manufacturer's demand is
disadvantageous to the dealer. Compare
Randy's Studebaker, 533 F.2d at 516
(affirrning jury's finding that manufacturer's
dernand that dealer engage in retail price
fixing and make substantial capital
ex¡lendittrres was wrongfirl), and K & H
Kawasaki, Inc. v. Yamaha Motor Corp., Case.
No. 95-CV-1824, 1997 WL 204315, at *5
(N.D.N.Y. April 14, 1997) (denying motion to
dismiss on ground that manufacturer's
demand that dea-ler take on unwanted
inventory was wrongfirl), with Empire
Volkswagen, 814 F.zd at 96-97 (affirming
sumrnary judgment for manufacturer on
ground that its demand that dealer constrr¡ct
separate facility--a valid contractual provision-
-was not wrongful), and Salco Corp. v. General
Motors Corp., 517 F.2d 567, 575 (10th
Cir. 1975) (af6rrning sr¡rnmary judgment for
manufacturer on ground that manufacturer's
refusal to approve relocation of dealership was
in good faith).

Ilere, counseled parties negotiated a.

sophisticated business transaction at arrns'
length. Villa Marin concedes that the purrpose

of the tra¡saction "was to bring designated
GM franchises into conformity with GM's Plan
2000 and GM Dealer Network Strategy
objectives." (Vilta Marin Counter 56.1 Stmt. ![
1.) Vitla Marin, thus, does not contend that
GM proposed the transaction in order to single
out Villa Marin. Most signiñcantly, Villa
Marin does not argue that it received
inadequate consideration for VMC's
agreement to voluntarily terminate its
Chevrolet franchise. In exchange for
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Chewolet, VIVIGMC (the shareholders of
which are also shareholders of VIMC) acquired
Buick and Pontiac franchises. (J.4. Tab 4 f 1.)
I conclude, therefore, that the transaction
worked to the mutual benefit of the parties
and was not wrongfirl.

+19 Indeed, to this day, the essence of ViIIa
Marin's dissatisfaction has not been that GM's
"demand" that Villa Marin go from a
Chewolet and GMC T?uck dea-ler to a Buick-
Pontiac-GMC Tl-uck dealer was "wrongful" in
the sense required by the statute. To the
contrary, the morass of litigation before me
had its genesis in Villa Marin's complaint that
the Hylan premises are not suitable for ViIIa
Marin's triple dealership. Villa Marin was not
without remedy for that state of affairs before
it stopped paying rent, see supra, Part I.C.2,
and may not be without remedy in the future
(an issue I need not address here). However, it
may not seek redress by retroactively
squeezing the entire transaction, as defrned
supra, into the "narìrow, restricted" category of
quasi-extortion prohibited by the statute. See
Empire Volkswagen, 814 F.2d at 95.

b. The Absence ofThreats or Coercion

Moreover, even assuming that the demand
was somehow uffair, Villa Marin has failed to
raise a genuine issue of material fact as to
whether the demand was enforced by threats
or coercion. The statute provides that
"recommendation, enforcement, exposition,
persuasion, wglng or argument shall not be
deemed to constitute lack of good faith.' 15
U.S.C. ç 722L. An actionable threat, rather, is
established by evidence of an " 'either-or'
attempt at coercion or inti¡nidation." Fray
Chewolet Sales, Inc. v. General Motors Cotp.,
536 F.2d 683, 685 (6th Cir.1976). In addition,
the plaintiff must demorutrate such coercion
by objective evidence--the dealer's subjective
belief of coercion is insufFrcient. See Wallace
Motor Sales, Inc. v. American Motor Sales
Corp., 780 F.2d 1049, 1056 (1st Cir.1985).

In its defense of the motion, ViIIa Marin
points to two types of alleged coercion. First,
Villa Marin claims that Jerry Walton, GM's
representative, threatened that GM would put
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another GMC dealership on Staten Island to
compete with VMGMC. The depositions of
Villa Marin's principals, however, belie that
assertion. According to David Villamarin,
Walton represented only that GM would
establish a combined Pontiac-Buick-Isuzu
franchise on Hylan Boulevard if Villa Marin
declined the deal. Indeed, Villamarin testified
that Walton never even implied otherwise.

tFN20l (See Villamarin Dep. at 151-152.)

Spencer Hondros's testimony is consistent
with Villamarin s account. According to
Hondros, Walton never stated that GM would
add another GMC dealership on Staten Island.

tFN2ll (See Hondros Dep. at 20-21.) This
testimony merely establishes that GM
planned to open a triple franchise (with Buick,
Pontiac, and one other franchise) on Hylan
Boulevard with or without Villa Marin, and

does not suggest that Walton ever threatened
to establish another GMC dealership on
Staten Island. tFN22l I conclude, therefore,
that this evidence fails to raise a genuine

issue of material fact as to whether Walton
threatened Villa Marin

FN20. David Villamarin gave the following

testimony on July 28, 1999: Q' What happened at

the next meeting? A. Jerry said I am going to give

you one more opporfirnity now. [t is going, going,

gone. I will give you one more opportunity. I said

one more oppornrnity, Jerry. We are set on this.

We like you, we love you. He said I am going to

give you one more opportunity. And we said why?

He said because we are going to do the deal with

you or without you. Q. Those were his exact

words? A. Yes. So I asked Jerry, what does that

mean? He said with you or without you. He said I
don't need you. I will make it a Pontiac Buick and

Isuzu franchise. I said, "Jerry, you wouldn't do

that." Q. What did he say? A. He wouldn't do it. I
saicl it doesn't make good business sense because

we talked about value of the fianchise. The most

valuable part of the franchise is GMC and that

wasn't part of the equation. Q. What did Mr.

Walton say? A. We are doing it. Q. Mr. Vy'alton

never said that they were going to add another

GMC truck dealer down there, did he? A. He

didn't imply that.... .... Q. But Mr. Walton didn't

say anything to imply that that was going to
happen? He was talking about a Pontiac Buick Isuzu

dealership? A. Yes. Q. And he never said
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anything about adding another GMC truck franchise

on Staten Island? A. No. (Villamarin Dep. at 151-

s3.)

FN2l. Spencer Hondros testihed on October 20,

1999, as follows: Q. Did Mr. Walton ever tell you

that GM intended to appoint another GMC Truck

dealer on Hylan Boulevard ifyou declined the deal?

A. Mr. Walton said there would be another triple

on Hylan Boulevard if we decided not to t¿ke the

deal. Q. But did he ever say that fhere would be a

GMC Truck dealership? A. Not specifically, not

that I can recall. Q. Did Mr. Walton ever say that

he intended to have a Pontiac-Buick-Isuzu triple on

Hylan Boulevard? A. The way I understood it was

that there was going to be someone on Hylan

Boulevard. I don't remember if Mr. Walton, I don't

believe he really defined what it was going to be,

but that it was going to be. (Hondros Dep. at 20-

2t.)

FN22. On December 22, 1999, Hondros provided

the following contradictory testimony in a sworn

afhdavit: "Walton also advised me that while

VMGMC would continue to be a GMC dealer, if
VMGMC did not go through with the

TRANSACTION, GM would place a second GMC

dealer on Hylan Boulevard." (Affidavit of Spencer

Hondros of Dec. 22, 1999 ("Hondros Aff.') tl 15,

located at Brief of Villa Marin Chevrolet and Villa
Marin GMC in Opposition to the GM Motion for

Summary Judgment Tab 3; see also id. nn 22-23.) It
is well est¿blished, however, that "â party's

affrdavit which contradicts his own prior deposition

testimony should be disregarded on a motion for

summary judgment." Mack v. United Søtes, 814 F

.2d 120, 124 (2d Cir. 1987) (collecting cases).

Otherwise, "a party who has been examined at

length on deposition could raise an issue of fact

simply by submitting an affrdavit contradicting his

own prior testimony," thus "diminish[ing] the utility

of summary judgment as a procedure for screening

out shâm issues of fact." Perma Research & Dev-

Co. v. Singer Co., 410 F.2d 572, 578 (2d

Cir.t969). Accordingly, I will disregard Hondros's

conflicting testimony. In a last ditch attempt to

raise a genuine issue of material fact as to whether

GM threatened to open a Buick-Pontiac-GMC

dealership without Villa Marin, Villa Marin points

to the fact that Walton later told Hondros that the

Isuzu franchise had been sold. (See Hondros Dep.

at 185.) According to Villa Marin, Walton could
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have never intended to proceed with a Buick-

Pontiac-Isuzu triple franchise since he admitted later

that the Isuzu component had been sold. Thus, Villa
Marin argues, Walton must have meant to coerce

Villa Marin by threatening to open a triple with a

GMC component. Villa Marin has not provided

any evidence, however, that the Isuzu franchise was

in fact unavailable at the time of the alleged threat.

Therefore, this argument is entirely speculative and

fails to raise a genuine issue as to any threatening

conduct on the part of Walton or GM.

Second, Villa Marin conterids that Walton
th¡eatened not to renew Villa Marin's
Chewolet and GMC franchises if it did not
consent to the transaction. In support of this
argument, it cites to the testimony of David
Villamarin and Spencer Hondros. Specifically,
Villamarin stated:

*20 F. And you agreed to consider trading
back Chewolet?
A. Not we considered it, lWalton] told us. We
always hit him with the option that we want
Chewolet out of the picture, separate
Chewolet completely and he would never
get away from that.
Q. At some point you agreed to do that?
A. At some point we öd because we all
walked away with the feeling we had no
choice. What we got Í?om Jerr¡r, from
nrunerous meetings, if you don't take the
$600,000--again, $600,000 is better than
nothing--you're going to have nothing.
Q. How did he indicate you wouìd have
nothing?
A. We will not be renewed.
Q. Did Mr. Walton say that to you?
A. He didn't say you wiII not be renewed,
no. Did he imply we would not be renewed?
Yes.

Q. What did he do that you took as him
irnplying that you would not be renewed?
A. That $600,000 is better than nothing.
Q. Did he say that to you?
A. Yes.

Q. He said those words exactly?
A. Yes.

(Villamarin Dep. at lL2-1-4; see also id. at 121-
22, 153-54 .) In addition, Spencer Hondros
testified:

Q. Did you ever indicate to lWalton] that
you weren't willing to proceed with the
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transaction under those criteria?
A. I don't think--I think in any business deal
that you enter into, there are times when
both pariies may try to flex their muscles,
O.K. And, yes, I did tell that to Mr. Walton,
I said to hirn, "You know, today I have
Chewolet and today I have GMC, you know,
what if I don't want to do the deal?" Then he
said, "That's right, today you have them,
nothing says we are going to renew them in
the future."
Q. Did he say that specifically?
A. He said specifically that renewals were
coming up.

Q. Did he say anything else?
A. He said, "Today you have them."

(Ilondros Dep. at 63-64.)

These statements cannot constitute threats
or coercion. Upon review of the record as a
whole, drawing all inferences in favor of Villa
Marir¡ no reasonable juror could conclude that
GM threatened not to renew Villa Marin's
Chewolet and GMC franchises. In his
deposition, David Villamarin was repeatedly
questioned about whether Walton ever
threatened him. At each instance, Villamarin
unequivocally denied any coercion or threats
by Walton. (See Villamarin Dep. at 149-50,
200-01, 410-11.) For example, he states:

Q. lWalton] didn't make any threats, did he?
A. No.

Q. He basically tried to encourage you to do
the deal?
A. WelI, again, Jerry is a great salesman.
Q. I understand.

Q. He tried to sell you the deal?
A. Sure.

Q. Did you see anything wrong with that?
A. No.
Q. He was negotiating?
A. No problem.
Q. He was not intirnidating you?
A. No.
Q. He wasn't threatening you?
A. No.

Q. He wasn't coercing you?
A. No.
Q. He was encouraging you to go forward
with the deal?
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A. Yes.
(Id. at 149-50.) Moreover, Hondros admitted
that Chewolet and GMC would not be up for
renewaÌ until 1999 or 2000. (See Hondros Dep.
at 65-66.) Therefore, any perceived implied
threat of nonrenwal in 1996 would have been
frrrther tempered by the fact that Villa Marin
had a contractual right to their existing
franchises for another three to four years.
Walton's alleged nor¡renewal threat is also
discredited by the fact that although Hondros
took voluminous notes during all of the
meetings between Walton and the principals
(including the April 19, 1999 meeting where
the alleged nonrenewal threat occu:rred), the
notes do not reflect any threats or coercion.
(See id. at 67-83.) Lastly, there is no evidence
of any threat or retaliation following the Villa
Marin principals' short-Iived decision to walk
away from the deal in the suruner of 1996.
(See Villamarin Dep. at 148-50.) This point is
particularly salient in light of the clairns by
Villamarin and Hondros that the alleged
threats occurred in the spring of that year.
(See Hondros Dep. at 51, 64-66; Villamarin
Dep. at 107, 1I2-L3.) It would be unreasonable
to conclude that the November 21, 1996,
transaction was coerced by implied threats
made more than six months prior to closing
when neither the threats nor any adverse
action related to them occurred when the deal
was actually rejected that sum¡ner.

*21 In sum, I conclude that Villa Marin has
not raised a genuine issue of material fact as

to whether GM failed to act in good faith.
tFN231

FN23. Vilta Marin also claims two additional bases

on which to hnd that it was threatened or coerced:

(l) GM acted in bad faith by refusing to approve

VMC's plans for a new Chevrolet facility; and (2)

GM attempted to coerce VMC into reafhrming the

TRA in June and July of 1998 and then terminâted

VMC in August in retaliation for its refusal to do

so. These arguments are meritless. As to the first
årgument, Villa Marin relies on Hondros's affidavit.
According to Hondros, Walton stated in April 1996

that GM did not approve VMC's prior plans for a

new Chevrolet facility because it anticipated VMC
would be terminated later pursuant to the

transaction. (See Hondros Aff. f 21.) Accepting this
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assertion as true, Villa Marin has nonetheless failed

to raise a genuine issue of material fact as to
whether GM acted in bad faith by refusing to
approve VMC's plans. On February 14, 1992, at

the same time VMC executed its original Chevrolet

Dealer Agreement, GM and VMC executed a

"Letter Agreement" in which VMC agreed that (1)

its current facility did not comply with the terms of
the Dealer Agreement and (2) it would establish a

separate facility (for both sales and service) within
two years. (See Reply Affidavit of Roland J. Walton

of Jan. 5, 2000 ("Walton Reply Aff.") Ex. B,

located at Reply Memorandum in Support of
Motion of General Motors Corporation and

Argonaut Holdings, Inc. for Summary Judgment

Tab 2.) On April 4, 1996, VMC accepted GM's

offer to extend that deadline until February 13,

1997. (See Walton Reply Aff. Ex. C.) In his

deposition, Hondros admitted that VMC never

submitted any plans to GM for approval that

provided for separate Chevrolet sales and service.

(See Hondros Dep. at 54.) Therefore, GM had a

good faith basis for refusing to approve the plans-

non-compliance with the terms of the written

agreements. See Empire Volkswagen, Inc. v.

World-Wide Volkswagen Corp., 814 F.2d 90, 96

(2d Cir.1987) (hotding that a manufacturer's

insistence on a term of the franchise was not

wrongful and did not violate the federal automobile

dealers' âct); Autowest, Inc. v. Peugeot, [nc.,434
F .2d 556,561 (2d Cir.1970) (noting that the use of
coercion to insist on valid contractual provisions

does not violate the federal automobile dealers' act).

In support of the second argument, Villa Marin
points to the testimony of Daniel Durkin, the Zone

Manager of Chevrolet Motor Division, who

admitted that he intended to allow VMC to continue

its Chevrolet operations (beyond the termination

date provided in the TRA) until he secured a

replacement dealer, but that he evennrally

terminated VMC before a replacement was found

because VMC "was taking the position that they

were no longer bound under the terms of the

tTRAl.' (Deposition of Daniel Durkin of July 15,

1999, at 137-39, located at J.A. Tab 16; see also

Hondros Dep. at 186-87; Hondros Aff. ff 59-61.)

As I have previously concluded, the TRA's
execution was not coerced by threats and it remains

a valid and enforceable agreement. By its express

terms, VMC agreed to terminate its Chevrolet

franchise volunlarily in exchange for substantial

consideration. On June 26, 1998, the Chevrolet
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Motor Division offered to extend the effective date

of termination under the TRA in exchange for

VMC's reaffrrmation of the TRA and information

regarding VMC's proposed dealership relocation.

(See J.A. Tab 13, at l.) After VMC declined that

offer and relocated its Chevrolet dealership, GM

terminated the franchise on August 15, 1998. GM

had every right to ask for some consideration from

VMC in exchange for the extension of the

termination date. That is not coercion--it is an offer

to contract that VMC rejected. Therefore, because

the extended termination date of June 30, 1998 had

already expired, GM properly enforced the

agreement and terminated the franchise.

2. New York Franchised Motor Vehicle Act

Villa Marin raises claims under three
provisions of the New York Franchised Motor
Vehicle Act, N.Y. Veh. & Traf. Law $$

463(2Xb), 463(2Xc), 463(2XdX1) McKinney
1996). These claims fail as a matter of law. I
will address each in turn.

Section 463(2Xb) prohibits a manufacturer
from coercing a dealer to enter into an
agreement or to act in a manner contrarl¡ to
its economic interests by threatening to cancel
an unexpired contractual agreement. [FN24]
Courts have yet to defrne coercion in the
context of this section. However, at least one
court has looked to the federal automobile
dealers' statute for guidance and applied the
standard, cited supra, that "[c]oercion or
intimidation must include a wrongful demand
which will result in sanctions if not complied
with." See K & H Kawasaki, Inc. v. Yamaha
Motor Corp., Case No. 95-CV-1824, 1997 WL
204315, at *4 (N.D.N.Y. April L4, 1997)
(internal quotation marks omitted).
Accordingly, ViIIa Marin claims, in essence,

that aII of the aforementioned allegations of
GM's coercive tactics and lack of good faith
equally violate New York's Franchised Motor
Vehicle Act.

FN24. Under section 463(2)(b), it shall be unlawtul

for any franchisor "[t]o directly or indirectly coerce

or attempt to coerce any franchised motor vehicle

dealer to enter into any agreement with such

franchisor or officer, agent or other representative

thereof, or to do any other act prejudicial to the
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monetary interests or property rights of said dealer

by threatening to cancel any unexpired contractuâl

agreement existing between such fianchisor and

said dealer. Provided, however, that good faith

notice to any franchised motor vehicle dealer of
said dealer's violation of any terms or provisions of
such franchise shall not constitute a violation of this

article." N.Y. Veh. & Traf. Law $ 463(2Xb). The

parties concede that GM is a franchisor and VMC

and VMGMC are ft'anchised motor vehicle dealers

within the meaning of the statute. See N.Y. Veh. &
Traf. Law $ 462 (McKinney 1996).

Again, I disagree. GM is not charged with
coercing Viila Marin to enter into the
November 21, 1996 transaction by threatening
to cancel its dealerships. As previously
discussed, the only allegation of coercion
concern alleged threats of norrrenewal. Thus,
this provision is inapplicable on its face to the
facts alleged here. Even assuming that there
was some suggestion of cancellation, not
nonrenewal, I nonetheless rely on my prior
conclusion that Villa Marin has failed to
establish a genuine issue of material fact as to
either the "wrongfulness" of GM's demand or
as to its use of coercion to implement it.

Section 463(2Xc) prohibits a manufacturer
from conditioning a franchise renewal on a
dealer making substantial renovations or
constructing a new facility, except in limited
circumstances. tFN25l Villa Marin has
relegated its discussion of this claim, and of its
claim under section 463(2Xd), to a mere
footnote. It asserts: GM coerced "VMC to
participate in the transaction, and thereafter
to waive the rights of VMGMC with respect to
Argonaut's breach of the sublease." (Brief of
Villa Marin Chewolet and Villa Marin GMC
in Opposition to the GM Motion for Summary
Judgment at 24 n. 45.) Although this
treatment of this claim suggests that it has
been abandoned, I will address its merits
nonetheless.

FN25. Section aûQ)@) provides that it shall be

unlawful for any franchisor "[t]o condition the

renewal or extension of a franchise on a franchised

motor vehicle dealer's substantial renovation of the

dealer's place of business or on the construction,

purchase, acquisition or rental of a new place of
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business by the fianchised motor vehicle dealer

unless the franchisor has advised the ÍÌanchised

motor vehicle dealer in writing of its intent to

impose such a condition within a reasonable time

prior to the effective date of the proposed date of
renewal or extension (but in no case less thân one

hundred eighty days) and provided the franchisor

demonstrates the need for such change in the place

of business and the reasonableness of such demand

in view of the need to service the public and the

economic conditions existing in the automobile

industry at the time such action would be required

of the franchised motor vehicle dealer. As part of
any such condition the franchisor shall agree, in

writing, to supply the dealer with an adequate

supply of automobiles to meet the sales levels

necessary to support the increased overhead

incurred by the dealer by reason of such

renovation, construction, purchase or rental of a

new place of business." N.Y. Veh. & Traf. Law $

463(2)(c).

Villa Marin could have made two possible
argrrments in support of its claim under
section 463(2Xc): (1) GM improperly
conditioned VMC's renewal on its acquisition
or construction of a sep¿üate facility; and (2)

GM irnproperþ conditioned VMGMC's
renewal on its sublease of the Hylan premises.
Neither of these arrguments, however, would
have any merit.

*22 VMC entered into its Chewolet Dealer
Sales and Service Agteement on February 14,

1992. On that day, the parties executed a

"Letter Agreement" which stated that VMC's
proposed business premises for Chewolet did
not meet the minirnum standards established
in the Dealer Agreement and that VMC had
two years to acquire acceptable premises. (See

\il'alton Reply Aff. Ex. B.) Thus, GM's request
that VMC acquire suitable business premises
originated with VMC's original franchise
agreement and never constituted a condition
imposed on renewal. T\rrning to the second
¿rrgurnent, there is no evidence that GM ever
conditioned VMGMC's renewal on its sublease
of the Hylan premises. Moreover, even if
VMGMC's appointment to be a Buick and
Pontiac dealer was conditioned on its entering
into the Sublease, a manufacturer's
conditioning of a franchise appointment (not a
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renewal) is not prohibited by this section.
Accordingly, Villa Marin s clairn fails as a
matter of law.

Lastly, section 463(2XdX1) prohibits ã
manufacturer from refusing to renew a
franchise except for "due cause" and after
proper notice and at least ninety days before
termination. tFN26j The statute does not
defrne due cause. Ilowever, one court has held
that the "due cause" requirement is "not
satisfred u¡l.ess the franchisor both has good

cause and acts in good faith." Brorx Auto
Mall, Inc. v. American Ilonda Motor Co., 934
F.Supp. 596, 611 (S.D.N.Y.1996), afPd per
curian, 113 F.3d 329 (2d Cir.1997). Vilta
Marin claims that GM violated this section by
terminating VMC without ninety days' notice.

FN26. Section 463(2)(d) provides that it is unlawtul

for any fianchisor "[tlo terminate, cancel or refuse

to renew the fianchise of any franchised motor

vehicle dealer except for due cause, regardless of
the terms of the franchise. A franchisor shall notifu

a franchised motor vehicle dealer, in writing, of its
intention to terminate, cancel or refuse to renew the

fianchise of such dealer at least ninety days before

the effective date thereof, stating the specific

grounds for such termination, cancellation or refusal

to renew. In no event shall the term of any

franchise expire without the written consent of the

franchised motor vehicle dealer involved prior to

the expiration of at least ninery days following such

written notice except as hereinafter provided." N.Y.

Veh. & Traf. Law $ 463(2XdXl).

GM's termination of VMC did not violate
section 463(2XdX1). This provision plainly
prohibits involuntary terminations without
due cause and proper notice. VMC's
termination, on the other hand, was voluntary
and pursuant to a written contract. I conclude,
therefore, that this section is inapplicable to
VMC's termination.

For the foregoing reasons, GM and
Argonaut's motion for sumrnary judgment is
granted.

tr.
BIIILDING ANALYTICS AND L & A

ARCHrIECTS

@
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L & A Architects, Inc. ("L & A") is the
engineering and architectural firm retained by
Argonaut to assess the physicaÌ condition of
the Hylan premises. Argonaut and/or L & A,
in turn, hired Builöng Analytics, Inc. ("84")
to investigate the premises and issue a report.
Villa Marin clai¡ns that L & A and BA
negligently misrepresented the condition of
the Hylan premises. L & A and BA have each
moved for sunmary judgment. IIowever,
because I have not considered any evidence
outside of the complaint, I constme their
motions to seek judgment on the pleading
pursuant to Fed.R.Civ.P. 12(c).

The following allegations are relevant to
these motions. According to Villa Marin,
Walton represented that Argonaut had
assumed sole responsibility for conducting due
diligence of the Hylan premises. (See No. 99-
CV-3750 Compl. f 29.) Walton and an
Argonaut representative then allegedly
advised VMGMC that Argonaut had retained
an engineering firm to inspect the premises
and issue a report, and that VMGMC would
receive a copy of the report as soon as it
becarne available. (See id.) According to Villa
Marin, BA perfor:rned such an inspection and
issued its report on August 23, 1996. (See id. tf
31.) Argonaut allegedly received this report,
but did not share its contents with ViIIa Marin
because it was "spurious and misrepresented
the condition of the [Hyian premisesl." (Id. t[
39.) Villa Marin concedes, however, that it
eventually received a copy of the report on the
date of closing, November 21, L996. (See id. t[
38.)

A. The Judgment on the Pleadings Standard

*23 The standard for deciding a motion
pursuant to Rule 12(c) is the same as the one
applicabte to a motion to dismiss under Rule
12(bX6). See Irish Lesbian and Gay Org. v.
Giu]iani, 143 F.3d 638, 644 (2d Ctu.1998).
"IJnder that test, a court must accept the
allegations contained in the complaint as true,
and draw all reasonable inferences in favor of
the non-movartt." Sheppard v. Beerman, 1"8

F.3d 147, 150 (2d Ctu.1994). A court "should
not dismiss the complaint unless it appears
beyond doubt that the plaintiff can prove no
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set of facts in support of his claim which would
entitle him to relief." Id. (internal quotation
marks omitted). In making this determination,
the Court may also consider any exhibits
attached to the complaint or documents
incorporated into the complaint by reference.
See Kramer v. Time Warrrer, Inc., 937 F.2d
767,773 (2d Cir.1991).

B. Negligent Misrepresentation

Villa Marin contends that it may maintain a
cause of action for negligence against L & A
and BA notwithstanding the fact that neither
was retained by Villa Marin. The argument
relies on a line of New York cases that
enlarges the scope of liability for pecuniary
losses caused by negligent misrepresentations
to persons beyond those with whom the
defendant is in contractual privity. The
argument fails for two reasons. First, that
enlargement of liability is not nearly as great
as Villa Marin suggests. For example, New
York law does not, as Villa Marin contends,
impose a duty whenever a third party's
reliance on negligent misrepresentations is
foreseeable to the defendant. Second, the
factual allegations here describe a
relationship between Villa Marin and these
defendants that falls far short of the close
relationship required to sustain this na¡row
theory of liability.

The New York Court of Appeals has stated
the governing rule as follows: "[B]efore a party
may recover in tort for pecurriary loss
sustained as a result of another's negligent
misrepresentations there must be a showing
that there was either actual privity of contract
between the parties or a relationship so close
as to approach that ofprivity." Pn¡dential Ins.
Co. v. Dewey, Ballantine, Bushby, Palmer &
Wood, 80 N.Y.2d 377, 382 (1992) (emphasis
added). In determining whether Villa Marin's
relationships with L & A and/or BA were "so
close" that they "approach" privity ofcontract,
a review of the New York cases in which the
standard was established and applied is
instrrrctive.

The frrst is generally regarded to be Judge
Cardozo's opinion in Glanzer v. Shepard, 233

(!)
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N.Y. 236 (1922). There the defendants were
public bean weighers, retained by the bean
seller to weigh the beans and to provide a copy

of the weight certi-ficates to the buyer. The
weighers made a mistake, causing a loss to the
plaintiff buyer. Notwithstanding the absence
of privity between the weighers and the
plaintiff, the Court of Appeals found a duty
because the buyer's reliance on the weighers'
misrepresentations was "the end and aim of
the transaction." The buyer's use of the
weighers' certifrcates was not an "indirect or
collateral consequence" of the weigher's
contract with the seller; rather, the
representations in the certificates were made
"for the very purpose of inducing action" by
the buyer. Id. at 238-39.

*24 Nine years later, Chief Judge Cardozo
authored Ultramares Corp. v. Touche, 255
N.Y. 170 (1931), a case that placed in clear
relief how narrowly Glanzer had expanded
liability to nonprivies for negligent
misrepresentations. The defendants in
Ultramares were public accountants who
prepared a year-end certifred balance sheet for
a rubber irnporter. The accountants knew that
the balance sheet would be exhibited in the
ordinar¡r course of their client's business to
banks and other creditors, and they supplied
32 copies for that purpose. The plaintiff was a
factoring company that made substantial
advances to the rubber importer against
accou¡rts receivable certified by the
accountants. The rubber irnporter went
bankrupt, and the factor sued the accountants,
alleging, inter alia, that they negligently
prepared the balance sheet. See 255 N.Y. at
t75-76. In rejecting the plaintiffs negligent
misrepresentation claim, Judge Cardozo
distinguished Glanzer by observing that the
bean buyer in that case was "in effect, if not in
narrle, a party to the contract" between the
seller and the weighers. Id. at 183. In
Ultramares, by contrast, the accountants'
service was "primarily for the benefrt" of the
rubber importer and only "incidentally or
collaterally for the use of those to whom" it
chose to distribute the balance sheet,
including the plaintiff. Id . at 183. That such
uses were foreseeable to the accountants did
not make them liable for negligence. See id.
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More recently, the Court of Appeals has
revisited the issue and established a three-step
test for determining whether a duty is owed to
third parties. In Credit Alliance Corp. v.
Arthur Andersen & Co ., 65 N.Y.zd 536,
amended by 66 N.Y.2d 812 (1985), the
plaintiff was a frnancial services company that
extended credit on multiple occasions to L.B.
Smith, Inc. ("Smith"), on the strength of
financial statements certified by Arihur
Anderson & Co. ("Arthur Anderson"). When
Smith frled for bankruptcy, the plaintiff sued
Arthur Anderson, alleging that it had
negligently certifìed the financial statements
and knew, or should have known, that they
were being used to induce lenders to extend
credit. In rejecting the claim, the Court of
Appeals identifred three criteria that must be
satisfred before accountants can be held liable
in negligence to third parties who rely on the
accountants' work: (1) the accountants must
have been aware that the financial reports
were to be used for a particular purpose; (2) in
furtherance of which a known party was
intended to rely; and (3) there must have been
some conduct on the parb of the accountants
that links them to that party and evinces the
accountants' understanding of that party's
reliance. See id. at 551. The court emphasized
that, although these criteria "permit some
flexibility in the application of the doctrine of
privity to accountants' liability," they do not
represent a departure from the principles in
Glanzer and Ultramares and in fact were
"gleaned" from those cases. [FN27] Id.

FN27. In addition to Glanzer and Ultramares, the

Court cited White v. Guarente, 43 N.Y.2d 356

(1977). In that case the defendant accountânts were

retained by a limited partnership to audit its tax

returns, and were found to owe a duty to certain

members of the lìmited partnership, who "would

necessarily rely on or make use of the audit and tax

returns of the partnership." Id. at 361. As the Court

of Appeals observed in Credit Alliance, White

might just as well have been decided on the ground

that individual members of a limited partnership are

in actual privity with the partnership's accountants.

See 65 N.Y.2d at 550 n. 9.

*25 The court held that the piaintiff in
Credit Al,liance failed to satisfu the first and
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third criteria. There was no allegation that
Arthur Andersen had been employed to
prepare reports with the particular purpose of
inducing plaintiff to lend to Smith. Moreover,
Arthur Andersen was not alleged to have
dealt directly with ptaintiff, or to have

specifically agreed with Smith to prepare the
report for plaintifFs use or according to its
requirements, or even to have agreed to
provide a copy to plaintiff. See id. at 553-54.

Credit Alliance thus reconfirmed that the
mere foreseeability of a third party's reliance
on a professional's representations is

insufFrcient to establish a duty to that party
that will support a negligence action for
pecuniary loss. In a companion case decided

the same day, the court shed light on what
else is required. In European American Bank
& T?ust Co. v. Strauhs & Kaye, 65 N.Y.2d 536
(1985), the plaintiff, like the plaintiff in Cred'it
Alliance, made a series of loans to a corporate
borrower based on frnancia-I statements
prepared by the defendant accountant firm,
and sued for negligent misrepresentation
when the borrower defauìted. However, the
plaintiff in European American Bank alleged
that the accountants had multiple direct
com¡nunications, orally and in writing, with
the plaintiff during the audit work, had
discussed the bortower's frnancial position
with the plaintiff, and made representations
on that subject directly to the plaintiff. The

Court of Appeals held that these allegations
satisfied the three Credit Alliance criteria and

stated, echoing Judge Cardozo, that the
defendant was aware that providing its
frnancial information to the plaintiff was a
prirnary "end and ai¡n" of auditing the client.
Id . 65 N.Y.2d at 554.

Ossining Union Free School District v.

Anderson La Rocca Anderson, 73 N-Y.zd 417
(1989), applied the Credit Alliance test in a

setting more analogous to the present case. Ll
Ossining, the plainti-ff school district hired an
architectural frrm to evaluate school

buildings. The architectural frrm in turn
retained two engineering consulting firms to
assist in the evaluation. The engineers'
allegedly negligent reports of structural
weaknesses in a particular school property
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caused the plaintiffto close that property and
obtain other facilities at substantial expense.
The school district sued the engineers for
negligence ¿rrd ¡lalpractice.

Chief Judge Kaye's opinion first held that
engineers, like accountants, may well be held
liabte to nonprivies for negligent
misrepresentations. However, such a

defendant owes a duty of care, the court
emphasized, that the court has defrned
"narrowly, more narrowly than other
jurisdictions." Td. at 424.

Applying that test in Ossining, the court
held that the allegations were sufflrcient to
withstand the engineers' motion to dismiss.
First, as in Glanzer, the plaintiffls reliance on
the defendants'reports "was the very purpose

of defendants' engagement ." Id. at 425. In
addition, the engineers had various contacts
directly with the school district; one of the
defendant frrms billed the school district
directly; the retention of both was specifically
authorized by the school board; and the work
the engineers performed was "for the school

district alone." Id. In those circumstances, the
court held that the engineers, like "the bean
weighers in Glanzer, ... allegedly rendered
their reports with the objective of thereby
shaping [the school district's] conduct, and
thus they owed a duty ofdiligence established
in our law at least since Glanzer not only to
lthe architect] who ordered but also to the
school district who relied." fd. at 426.

*26 The two most recent Court of Appeals
cases dealing with this issue are Security
Pacifrc Business Credit, Inc. v. Peat Marwick
Main & Co., 79 N.Y.2d 695 (1992), and
Prudential Insurance Co. v. DeweY,

Ballantine, Bushby, Palmer & Wood, 80

N.Y.2d 377 (1992). Security Pacifrc was vet
another action against a borrower's
accourrtants by a lender who extended credit
based on the accountants' unqualified audit
opinion and financial statements. The
plaintiffs allegations included a direct
contact, by telephone, between the plaintifÍs
vice president and the accounting frrm partner
in charge of the audit. See 79 N'Y.2d at 698-

99. Notwithstanding that direct contact, the
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Court of Appeals found the allegations
insufficient as a matter of law to establish a
relationship between the lender and the
accountants "suffrciently approaching privity. "
Id. at 705. There was no evidence that the
accou-ntant had (1) been retained for the
specific pur.pose of inducing the plaintiff to
extend credit; (2) specifically agreed with the
client to prepare the report for plaintiffs use;
(3) shaped its audit opinion to meet the needs

of the plaintiff; or (4) directly supplied its
report to the plaintiff. See id. at 705-06. Citing
Ossining' s observation that the duty to
nonprivies is defined "narrowly," the court
held that the mere foreseeability of the
plaintifFs use of the audit opinion, even
buttressed by a direct contact with the
plaintiffduring the audit, could not support a
claim of negligent misrepresentation. Id. at
708.

Although Security Pacific has been criticized
as virtually elirninating the theory of
negligence liability alleged here, tFN28l
Prudential demonstrates otherwise. That case

involved an action against a shipping
company's attorneys, who had been retained
to provide an opinion letter to Prudential
Insurance Company of America ("kudential")
as part of its agreement to restructure a $93
million debt owed to it by the shipping
comp¿rny. The attorneys, at the request of
their client, sent to Prudential an opinion
letter stating that certain mortgage
documents were legal and binding obligations
that woutd adequately secure Prudential's
interest. Unfortunately, one of the documents
misplaced a decimal point in the amount
secured, thereby reducing Prudential's
security by more than $91 million. The
shipper then went bankrupt. Prudential,
naturally, sued the attorneys for negligently
misrepresenting the extent of its security
interest. See 80 N.Y.2d at 380-82.

FN28. See Security Pacific, 79 N.Y.2d at709,719
(Hancock, J., dissenting) (asserting that the majority

opinion "significantly limits Credit Alliance" and

creates a new rule for âccountânt's liability that

"erects one of the most forbidding legal barriers in

the country" to such liability); see also Richard J.

Holahan, Jr., Note, Securiry Pacifrc Business
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Credit, [nc. v. Peat Marwick Main & Co.: Just In

Case You Had Any Doubts-There Is No Tort of
Negligent Misrepresentation in New York, 13 Pace

L.Rev. 763, 805 (1993) ("[Tlhe practical

signihcance of Security Pacific is that in New York,
in order for a nonclient to successfully assert

negligent misrepresentation against an accountant, it
must show that it is a third-party benef,rciary to the

audit contract.")

Applying the Credit Alliance criteria, the
Court of Appeals found that the attorneys
owed a duty to Prudential. The attorneys were
aware that "the end and airn of the opinion
letter was to provide Prudential with the
financial information it required;"
Prudential's receipt of the opinion was a
conötion precedent to closing the
restructuring transaction; and the letter was
sent directly to Prudential by the attorneys.
80 N.Y.2d at 385. tFN2gl

FN29. Although the Court of Appeals found a duty

to exist, it went on the hold that it had not been

breached, in that the opinion letter itself did not set

forth a specihc dollar amount as securing the debt

and was otherwise accurate. See Prudential, 80

N.Y.2d at 386.

*27 Villa Marin's allegations fail to sustain
this narrow of theory of liability with regard
to either L & A or BA. L & A was retained by
Argonaut to conduct inspections and issue a
report to Argonaut. (See No. 99-CV-3750
Compl. ttÍ 29, 31-32.) BA was retained,
according to the complaint, by either
Argonaut or L & A to assist in that task, i.e.,
the issuance ofthe report to Argonaut. (See id.

ff 110, 120.) Although Villa Marin alleges
that L & A and BA were aware that Villa
Marin (as well as Argonaut) would rely on the
report to Argonaut (see id. ff 112-13, 122-23),
there is no allegation that Villa Marin's
claimed reliance was "the end and aim,"
Glanzer, 233 N.Y. at 238-39, or the "particular
purpose," Credit Alliance, 65 N.Y.2d at 551, of
the retention of L & A or BA. In Glanzer,
Ossining and Rmdential, the precise'
unambiguous purpose of the defendant
professionals' retention was to make
representations to the plaintifffor it to rely on
before consum¡nating a transaction with the
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retaining party. Put another way, although
those defendants were not retained by the
plaintitr, they were retained for the particular
purpose of perforrning due diligence for the
plaintiff. tFN3Ol Here, Villa Marin alleges a
fundamentally different, and nearly opposite,
relationship. Far from claiming that L & A
and BA were hired by Argonaut to perform
due diligence for ViIIa Marin, the complaint
alleges that Argonaut sought to deprive Villa
Marin of due diligence. (See No. 99-CV-3750
Compl. f 27 (Argonaut stated that it assumed
"sole responsibility" for due diligence); see id.
u 33 (Areonaut only permitted VMGMC a
brief view of the premises), see id. ff 34-35
(unhappy with Argonaut's "prohibition of
VMGMC conducting its own due diligence,"
\IMGMC bypassed Argonaut and met directly
with Schlemrner at the premises); see id. f 38
(VMGMC only received a copy of the report--
three months after its issuance--on the date of
closing, November 21, 1996).) Against the
backdrop of those allegations, it is not
surprising that the complaint fails to allege
that Argonaut's particular purpose in
retaining the engineers was to edify Villa
Marin. And even if that were Argonaut's
purf,)ose, there is no basis in the complaint to
conclude that L & A and BA were aware of it
at the time the BA report was completed.

FN30. The same is true in Kidd v. Havens, 577

N.Y.S.2d 989 (4th Dep't 1991), on which Villa
Marin relied heavily at oral argument. In that case

the defendant was a title company that had been

retained by the seller of real properry to certi$r title
to the plaintiff purchaser. See id. at 990.

The other attributes of relationships "so

close" that they approach privity of contract
are also missing here. It is not alleged that the
engineers' report at issue was provided
directly by L & A and BA to Villa Marin or
that there was any contact at all between
Villa Marin and either of those defendants.
Put another way, there was no conduct on the
part of the defendants linking them to Villa
Marin and evincing their understanding of
Villa Marin's reliance. See Credit Alliance, 65
N.Y.2d at 551.
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asserted that L & A and BA owed a duty to
Villa Marin because its reliance on the BA
report to Argonaut was foreseeable to them.
As noted above, that argument was e>çIicitly
rejected by Credit Alliance as contrary to New
York law. See 65 N.Y.2d at 553; see also
Ossining, 73 N.Y.2d at 424-25 ("[W]e have
declined to adopt a rule permitting recovery
by any 'foreseeable' plaintiff who relied on the
negligently prepared report, and have rejected
even a somewhat narrower rule that would
permit recovery where the reliant party or
class of parties was actually known or foreseen
by the defendants." (citing Credit Alliance, 65
N.Y.2d at 553 & n. 11)).

*28 Villa Marin and Argonaut negotiated
and executed a contract at arms' length.
Argonaut hired an engineer to assist it in that
process. ViIIa Marin chose not to do the same;
more precisely, it alleges that it was not really
permitted to, but went ahead and signed the
contract anyway. That Villa Marin was
allowed to see the BA report before signing
the contract did not make Villa Marin, "in
effect, if not in name," the engineers' client.
Ultramares, 255 N.Y.2d at 183. Accordingly,
they owed hi¡n no duty, and they are entitled
to judgment on the pleadings.

m.
RONAID C. SCHLEMMER

Villa Marin has brought clai¡ns of fraud,
misrepresentation, and breach of the
Agreement to Lease against Schlemmer, the
owner and principal of C & R (the entity that
owns the Hylan premises). Schlem¡ner has
moved to dismiss for failure to state a clai¡n
upon which relief may be granted pursuant to
Fed.R.Civ.P. 12(bX6). IFNB 1l

FN3l. The standard for a motion to dismiss

pursuant to Fed.R.Civ.P. l2(bx6) is set forth in the

previous section.

The following allegations are relevant to
this motion. Villa Marin alleges that
Schlemmer forbade anyone other than
representatives of GM and Argonaut from
inspecting the Hylan prernises prior to the
completion of the proposed tra¡sactionAt oral argument, cou¡sel for Villa Marin
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because he believed that such activity would
arouse suspicion among his employees that a
sale was imrninent. (See No. 99-CV-3750
Compl. nn 24,28.) However, according to Villa
Marin's complaint, Argonaut allowed
Vl\4GMC to visit the premises on a Sunday
afternoon in August when Star was closed.
(See id. f 33.) StiII unsatisf,red with their
tirnited access to the premises that GM wanted
them to lease, the principals of Villa Marin
sought and received permission from GM to
meet with Schlemmer directly to discuss their
concerns about the condition of the property.
(See id. f 34.) During thei¡ meeting, on
August L5, 1996, the Villa Marin
representatives told Schlemmer that they
were concerned because they had not received
¿rny information regarding Star's business
operations, the condition of the Hylan
prernises, and whether the premises could be
subdivided to accom¡nodate a separate
showroom for the Buick franchise. Inresponse,
Schlemmer allegedly represented that Star's
business operations were "good," that
\IMGMC was "getting a great deal" because
they were "receiving the best location and best
facility in Staten Island," that he had obtained
all the necessary licences and permits, as

required by municipal, city, and state law,
including a certificate of occupancy, and that
he had received municipal approval to
subdivide the current tax lot into two lots to
permit construction of a separate Buick
showroom. When asked about the condition of
the Hylan premises, Schlemmer allegedly
stated that the "building was in very good

condition and compliant" with the law. (Id. t[

35.) Villa Marin asserts that it relied on
Schlemmer's representations "at a-ll tirnes" in
entering into the proposed transaction. (Id. 1
36.) In February 1997, VMGMC learned for
the frrst time that no certifrcate of occupancy
existed for the Hylan premises and that the
premises could not lawfuIly be occupied. (See

id. 1[44.)

A. Misrepresentation and Fraud

+29 In Villa Marin Chevrolet, Inc. v.

General Motors Cotp., No. 98-CV-6167, I
issued an order on November 18, 1999,
granting GM's and Argonaut's motion to
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dismiss the fraud and misrepresentation
clai¡ns Villa Marin had alleged against them.
Here, Villa Marin's fraud and
misrepresentation claims against Schlemrner
fail for substantially the same reasons. tFN32l

FN32. Sctrlemmer argues that Villa Marin's claims

of fraud and misrepresentation are barred by

doctrine of res judicata, or, mote specifically, claim

preclusion. Schlemmer arrives at this conclusion by

pointing to (1) my October 1998 denial of Villa
Marin's motion to remand, wherein I concluded that

Villa Marin could not stâte clâims against C & R

for breach of the Prime Lease and for rescission

based on fraudulent inducement, and (2) the

December 1998 stipulation of dismissal with
prejudice of the claims against C & R. I decline to

reach this issue, but note that " '[w]hen a litigant

files consecutive lawsuits against separate parties

for the same injury, the entry of judgment in the

prior action does not bar the claims against the

other potentially liable parties. " ' No¡thern

Assurance Co. of Am. v. Square D Co., No. 99-

7153, 2000 WL 19245, at *4,201 F.3d 84 (2d Cir.
January 13, 2000) (quoting Central Husdon Gas &
Elec. Corp. v. Empresca Naviera Santa S.4., 56

F.3d 359, 367 (2d Cir.1995)). Schlemmer was not a

party to the proceedings on which his claim of
preclusion relies.

In New York, the elements of fraudulent
misrepresentation and fraud are identical.
They require the plaintiff to establish by clear
and convincing evidence that the defendant (1)

made a material misrepresentation of fact; (2)

with knowledge of its falsity; (3) with an
intent to defraud; (4) upon which the plaintiff
reasonably relied; and (5) and that caused
injury to the plaintiff. See Keywell Corp. v.
Weinstein, 33 F.3d 159, 163 (2d Cir.1994)
(fraudulent misrepresentation); Banque Arabe
et Internationale D'Investissement v.

MaryIand Nat'l Bank, 57 F.3d 146, 153 (2d

Clr.1995) (fraud).

Villa Marin alleges that it relied on two
representations made by Schlemrner in
entering into the transaction. First it clairns
that Schlemmer misrepresented that he had
obtained a certifrcate of occupancy for the
Hylan premises. Upon discovering that there
was in fact a certifrcate of occupancy, Villa

(C) 2005 ThomsonfWest. No Claim to Orig. U.S. Govt. Wo

Wstlaw
16div002459



Not Reported. in F.Supp.2d
(Cite as: 2000 WL 271965, *29 (E.D.N.Y.))

Marin has adjusted its claim--it now asserts
that Schlemrner rnisrepresented that there
was a valid certifrcate of occup¿rncy. Second,

Villa Marin alleges that Schlemmer falsely
represented that he had sought and received
municipal approval to subdivide the current
tax lot to permit construction of a separate
Buick showroom. (See 99-CV-3750 Compl. f
35.) Villa Marin may not reasonably rely on
either of these representations.

It is well-established that, "if the facts
represented are not matters peculiarly within
the party's knowledge, and the other party has
the means available to him of knowing, by the
exercise of ordinary intelligence, the truth or
the real quality of the subject of the
representation, he must make use of those
mearx;, or he will not be heard to complain
that he was induced to enter into the
transaction by misrepresentations." Danann
Reatty Corp. v. Haris, 5 N.Y'2d 317, 322
(1959) (quoting Schumaker v. Mather, 133

N.Y. 590, 596 (1892). Thus, a plaintiff cannot
reasonably rely on representations the
accuracy ofwhich is easily ascertainable-

The Appellate Division applied this
principle in Jordache Enterprises, Inc. v.
Gettinger Associates, 575 N.Y.S.2d 58 (lst
Dep't 1991) (per curiam), the facts of which are
closely related to the instant case. In
Jordache, the plaintiff, an assigfree of four
separate com¡nercial leases, sought to rescind
the lease agreements on the ground that the
defendant foaudulently represented that one

fLoor of the premises had a certifrcate of
occupancy permitting that floor to be used for
storage purT)oses. See id. at 59. Affrrming the
trial court's dismissal of the complaint, the
Appellate Division held that the plaintiffls
reliance was unreasonable because "the terrns
ofthe certificate ofoccupancy, a public record,
were not within the exclusive knowledge of
the defendant." Id. at 59. Similarly, in Chan v.

Bay Ridge Hill Reaity Co., 623 N.Y.S.2d 896
(2d Dep't 1995) (per curiam), the plaintiff
purchaser brought an action for fraud alleging
that the seller misrepresented that he was the
sole owner of the property. The Appellate
Division affirmed the grant of summary
judgment for the defendant and noted that
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"since the ownership of the property was a
matter of public record, the information was
not peculiarly in the ldefendant's] knowledge
and could have been ascertained by the
plaintiff in the exercise of ordinary
intelligence." Id. at 898 (citing Danann, 5

N.Y. at 322); see also Simms v. Biondo, 816
F.Supp. 814, 822 (8.D.N.Y.1993) ( "Facts
which are ascertainable as a matter of public
record bar a claim of justifiable reliance
necessarJ¡ to sustain a cause of action for
fraud."); Sirota v. Langtry, 612 N.Y.S.2d 526,
526 (4th Dep't 1994) (per curiam) ("Where the
assessment of a particular piece of property is
a matter of public record, a party may not rely
upon an increase in assessment during the
pendency of a purchase contract to support a
fraud cause of action."); Zeid v. Kaldawi, 538
N.Y.S.2d 42, 45 (2d Dep't 1989) (per curiam)
(rnisrepresentation regarding ownership of
adjacent properby could not constitute an
independent basis on which to rescind the
conveyance where record ownership was easily
discoverable).

*30 In the instant case, Villa Marin could
have investigated whether a certificate of
occupancy had been issued for the Hylan
premises and whether the Department of
Buildings had granted Sch-lemmer's request to
subdivide the tax lot, but it failed to do so.

Neither of those items of inforrnation, or the
documents evidencing them, were peculiarly
within Schl.emrner's knowledge or control. As
the Appellate Division held in Jordache, a
certificate of occupancy, a public record, is not
information within the exclusive control of the
Iessor. See 579 N.Y.S.2d at 59. Thus, it was
not reasonable for Villa Marin to have failed
to investigate whether this document existed.
tFNS3l Similarly, municipal approval to
subdivide a tax lot is also a public record
which ViIIa Marin could have obtained.
Indeed, Villa Marin demonstrates this fact by
appending to its complaint the Departrnent of
Buildings' 1993 denial of a request to
subdivide the Hytan premises. (See 99-CV-
3750 Compl. Ex. J.) Therefore, I conclude that
Vitla Marin's reliance is unreasonable as a
matter of law.

FN33. As noted above, Villa Marin now concedes
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that the certificate of occupancy did in fact exist,

but asserts tlìat it was invalid. It argues that its
reliance was reasonable because only an engineer

or an expert (not a person of ordinary intelligence)

could have determined the accuracy of Schlemmer's

representation. Putting aside whether this argument

would defeat Villa Marin's fraudulent

misrepresentation and fraud claims by suggesting

that Schlemmer, a lay person, might not have had

the requisite knowledge of the falsity of his alleged

misrepresentation concerning the certificate of
occupâncy, I disagree with the argument on the

merits. Villa Marin does not argue that the basis of
the certifrcâte of occupancy's invalidity was

information peculiarly within Schlemmer's

knowledge. Rather, it merely contends thât its own

principals, in exercise of their ordinary intelligence,

would not have been able to ascertain the

certificate's validity if they had looked. Villa Marin

has not pointed to any authority in support of this

distinction, nor could I hnd any. Simply put, the

cases hotding that a plaintiff may not reasonably

rely on a representation that is verifiable in the

public record do not distinguish between records

that â lay person cân readily understand and those

as to which a professional's help is ordinarily

needed. Accordingly, f conclude that Villa Marin's

reliance remains unreasonable as a matter of law.

In response, Villa Marin cites to Todd v.
Pearl Woods, Inc., 248 N.Y.S.2d 975 (2d Dep't
1964) (per curiam), aff'd mem., 15 N.Y.2d 817
(1965). In Todd, the plaintiffs contracted to
purchase individual properties in a housing
development in reliance on the developers'
representation that there was a complete city
se\üer system installed and paid for in the
development. See id . at 977. According to the
plaintiffs, the developers had only paid for the
installation of sewer lines and had paid
nothing toward the capital construction costs

of the sewer district. The developers argued,
in a motion for summary judgment, that the
plaintiffs could not reasonably rely on their
representations regarding the sewer system
because the information was available in the
public record. The Appellate Division affirmed
the denial of summary judgment and held that
"where, as here alleged, the facts were
peculiarly within the knowledge of the
defendants and were willfirlly misrepresented,
the failure of the plaintiffs to ascertain the
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truth by inspecting the public records is not
fatal to their action." Id.

This case does not alter my conclusion that
the plaintiffs' reliance was u¡reasonable.
First, the plaintiff in Todd was an individual
purchaser in a housing development. Here, in
contrast, VMC, \IMGMC, and Hondros are
sophisticated parties who were represented by
counsel throughout a complex commercial
transaction. Unsatisfred with their limited
access to the Hylan premises, they ananged
for a walk-through of the premises and a
meeting with Schlemmer, (see No. 99-CV-3750
Compl. ftt 33-35), but then failed to
investigate and verify any of Schlemmer's
representations regarding inforrnation in the
public record. See Grumman Allied Indus.,
Inc. v. Rohr Indus., Inc., 748 F.2d729,737 (2d
Cir.1984) ("Where sophisticated businessmen
engaged in major transactions enjoy access to
critical information but fail to take advantage
of that access, New York courts are
particularly disinclined to entertain claims of
justifiable reliance. ")

*31 Second, the Todd court specifically
rested its holding, without e>çlaining its basis
for doing so, on the frnding that the facts
related to the sewer system were peculiarly
within the knowledge of the defendants.
Addressing the issue of justifiable reliance,
the Second Circuit has placed Todd in a line of
cases where the plaintiffdid not have access to
the relevant information to veri-$' the alleged
misrepresentation. See Lazard Freres & Co.

v. Protective Life Ins. Co., 108 F.3d 1531,
1542 (2d Cir.1997). Tahini Investments Ltd. v.
Bobrowsky, 470 N.Y.S.2d 431 (2d Dep't 1984)
(per curiam), a case identifred by the Second
Circuit in this grouping, is a classic example
of the information access problem. In Tahini,
the plaintiff purchaser discovered drums
containing hazardous material buried on the
property. Reversing the grant of summary
judgment in favor of the defendant, the
Appellate Division held that if the plaintiff
had no way of knowing about the existence of
the waste his reliance may have been
justifrabte. See id. at 433. Thus, Tahini and
Todd both concer:n inforrnation within the
peculiar knowledge of the defendant.
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Although Todd suggests that the information
does not have to be absolutely urknowable
before reliance may be justified, see Lazard
Freres, 108 F.3d at L542 n. 9, the holding is
nonetheless premised on some degree of
information disparity. Here, there is simply no
evidence that the certificate ofoccupancy and
the tax lot approval were peculiarly within
Schlemrner's knowledge or control. Both
documents were readily available for
inspection and Villa Marin failed to do so.

Without any information as to the basis of the
holding in Todd, and in light of the relatively
recent decision in Jordache regarding reliance
on a certificate ofoccupancy, I cannot conclude
that Villa Marin's reliance is justifiable.

Even if Schfemmer's representations did not
concern matters of public record, Villa Marin's
reliance is nonetheless unreasonable in light
of section 2.2 of the Sublease. Reasonable
reliance is precluded when "arÌ express
provision in a written contract contradicts a
prior alleged oral representation in a
meaningñrl fashion." M.H. Segan L.P. v.
Ilasbro, Inc., 924 F.Supp. 512, 527
(S.D.N.Y.1996) (internal quotation marks and
citations omitted). Thus, any "conflict between
the provisions of the written contract and the
oral representations negates the claim of
reliance upon the latter." Bango v. Naughton,
584 N.Y.S.2d 942, 944 (3d Dep't 1992)
(collecting cases).

Section 2.2 of the Sublease states that
VMGMC takes the Hylan premises "as is" and
that V1VIGMC investigated and inspected the
premises and found them to be satisfactory.
(No. 99-CV-3750 Compl. Ex. O.) These
statements substantially contradict the Villa
Marin's clairn of reliance on Schfemmer's
representations. [FN34]

FN34. I recognize that VMGMC's specific

disclaimer of reliance on any express or implied

representation by Argonaut or its afltliates

regarding the Hylan premises' frtness, condition, or

compliance with laws does not include Schlemmer,

the owner and principal of C & R. (No. 99-CV-

3750 Compl. Ex. O n 2.2.) However, this

distinction does not alter my conclusion of
unjustified reliance. First, the plaintiffs do not claim
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that tlley specifically reserved reliance on

Schlemmer's representations in section 2.2. Rather,

they merely claim that Schlemmer may not

"enforce" the Sublease because he is not â party to
it. As Schlemmer does not seek to enforce the

Sublease, this argument is irrelevant. Second, C &
R is repeatedly insulated ûom liability throughout
the Sublease. (See No. 99-CV-3750 Compl. Ex. O.

nn 4.2, 4.5, 4.6.) Thus, the Sublease contains no

indication that VMGMC intended to preserve any

reliance on representations by C &. R or
Schlemmer. Third, the statements in the Sublease

that VMGMC takes the premises "as is" and that it
conducted a full inspection to its satisfaction are

sufficient to render Villa Marin's alleged reliance

unreasonable even in the absence of a disclaimer as

to Schlemmer. As it is unreasonable, as a matter of
law, for a party to claim that it was fraudulently

induced to enter into a contract by a prior
representation of another party where reliance was

specifically disclaimed in the agreement, see Harsco

Corp. v. Segui,9l F.3d 337, 345 (2d Cir.1996), it
is urueasonable, a fortiori, to claim reliance on a
non-party to that agreement.

As the Second Circuit stated in Lazard
Freres:

"[W]here, as here, a party has been put on
notice of the eústence of material facts
which have not been documented and he
nevertheless proceeds with a trarsaction
without securing the available
documentation or inserting the appropriate
language in the agreement for his
protection, he may truly be said to have
willingly assumed the business risk that the
facts may not be as represented. Succinctly
put, a party will not be heard to complain
that he has been defrauded when it is his
own evident lack of due care which is
responsible for his predicament."

*32 108 F.3d at 1543 (quoting Rodas v.
Manitaras, 552 N.Y.S.2d 618, 620 (1st Dep't
1990) (per curiam)). Thus, I find that Villa
Marin's alleged reliance is unreasonable as a
matter of law. Accordingly, Villa Marin's
claims of misrepresentation and fraud are
dismissed.

C. Breach of Contract

ViIIa Marin also claims that Schlemrner
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breached various provisions of the Agreement
to Lease--the document between C & R and
Argonaut memorializing the proposed
execution of the Prime Lease. Although Villa
Marin concedes that it is not a pafty to this
document, it asserts that VMGMC is a third
party beneficiary. I decline to reach this issue
and asflrrrle the plaintiffs' third-party
benefrciary status for the pur1lose of
argrrment.

"It is well established that individual
offlrcers or directors are not personally liable
on contracts entered into on behaH of a
corporation if they do not purport to bind
themselves individually." Ridgeline
Constructors, Inc. v. Elmira Glass Tech. Cotp.,
583 N.Y.S.2d 633, 635 (3d Dep't 1992); see

also Westminster Constr. Co. v. Sherman, 554
N.Y.S.2d 300, 301 (2d Dep't 1990) (per

curiam). A director may be liable, however, if
he "acted in bad faith or comrnitted a tort in
connection with the performance of the
contract." Mills v. Polar Molecular Corp., 12

F.3d 1170, LL77 (zdctu.1993).

Schlemmer did not sign the Agreement to
Lease in his personal capacity. Rather, he

signed the contract on behalf of C & R. Thus,
Schlemmer is onìy liable for breach of contract
if Schlem¡ner acted in bad faith or committed
a tort in corurection the contract's
performance. Here, Villa Marin asserts that
Schlem¡ner committed a tort by fraudulently
representing the existence of a certilìcate of
occupancy and subdivision approval. However,
as previously discussed, Villa Marin's clairns
of fraud and misrepresentation against
Schlemrner fail as a matter of law. I conclude,
therefore, that Villa Marin has failed to allege
a breach of contract claim against Schìemmer
in his personal capacity. Accordingly,
SchLemrner's motion to dismiss is granted.

CONCLUSION

For the aforementioned reasons, GM's and
Argonaut's motion for summary judgment,
BA's and L & A's motions for judgment on the
pleadings, and Schlemmer's motion to dismiss
are granted.
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In Case No. 98-CV-5206, summary judgment
is granted to GM with respect to (1) GM's
declaratory judgment action seeking
declarations that it lawfully terminated
VMC's Chewolet franchise pursuant to (a) the
TRA, (b) the Automobile Dealers' Day in
Court Act, 15 U.S.C. $$ 1221-1222, (c) the
New York Franchised Motor Vehicle Dea.ler
Act, N.Y. Veh. & T?af. Law $$ 460-472, and
(d) the Chewolet Dealer Sales and Service
Agreement (counts 1-4), and (2) Villa Marin's
counterclaims for violations of N.Y. Veh. &
TÌaf. Law $$ 460-472 (counterclaim 1), and
breach ofthe Sublease (counterclaim 2).

In Case No. 98-CV-5208, summar¡i judgment
is granted to Argonaut with respect to (1)

Argonaut's claims for breach of the Sublease
(count 1) and a declaratory iudgment that the
sublease is enforceable (count 2), and (2) Vitla
Marin's claims for breach of the Sublease
(counterclai¡n 1) and rescission ofthe Sublease
(counterclaim 2). The issue of Argonaut's
damages will be the subject of a hearing, as
set forth below.

*33 In Case No. 98-CV-6167, srurunary
judgment is granted to GM and Argonaut with
respect to Villa Marin's claims for breach of
the Terrnination and Release Agreement
(count 4), breach of the Agreement to Lease
(count 5), breach of the Prime Lease (count 6),

breach ofthe Sublease (count 7), breach ofthe
GM Standard Provisions of the Chewolet
Dealer Sales and Service Agreement (count 8),

breach of the duty of good faith and fair
dealing (count 9), rescission and reformation of
the transaction (counts L2 and 13), and
violations of the New York Franchised Motor
Vehicle Dealer Act and the Automobile
Dealers' Day in Court Act (cor¡nts 1-3 and 14).

In Case No. 99-CV-3750, judgment on the
pleadings is granted to L & A and BA with
respect to Villa Marin's claims for professional
negligence and malpractice (counts 5 and 6).

Finally, Schlemmer's motion to dismiss is
granted as to Villa Marin's claims of fraud,
misrepresentation, prima facie tort, and
breach ofcontract (counts 1-4).

With the exception Argonaut's damages for
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breach of the Sublease, this order disposes of
all issues in aII four of the captioned cases.

Ilowever, because I believe appellate review of
these decisions will be most efücient if the
cases are consolidated at that level, the Clerk
is directed to delay the entry of judgment in
all of these cases pending the resolution of
that remaining issue.

The hearing on Argonaut's damages will
occur on April 5, 2000, at 10:00 a.m., unl.ess

the parties stipulate to the amount of damages
before that date. Argonaut shall fiIe a pre-

hearing submission outlining the facts it
intends to prove, and how it intends to prove
them, by March 17, 2000. Villa Marin shall
file its response to that subrnission (which
shall include a like description ofthe evidence
it intends to elicit) by March 27,2000.

2000 wL 27L965 (E.D.N.Y.)

END OF DOCUMENT
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2003 N.Y. Slip Op. 19713
(Cite as: 2 A.D.3d 677, 770 N.Y.S.Zd 94)

Supreme Court, Appellate Division, Second
Department, New York,

Karen F. C.OLDMAN, et al., appellants,
v.

STROUGH REAL ESTATE, INC., et al.,
respondents.

Dec.22,2003.

Background: Landowners brought action
against real estate brokers, asserting causes of
action for fraud and negligent
misrepresentation based on allegations that
defendants misrepresented that owner of
adjacent property would not develop the
property in a manner that would interfere
with their southerly view. The Supreme
Court, Suffolk County, Klein, J., granted
defendants' motion for summary judgment,
and landowners appealed.

Holding: The Supreme Court, Appellate
Division, held that landowners were not
justified in relying on defendants'
representations, and thus could not recover for
negligent misrepresentation or fraud.

Aftirmed.

West Headnotes

[1] Brokers 34
65k34
Landowners were not justified in relying on
representations of real estate brokers that
owner of adjacent property would not develop
property in a manner that would interfere
with their southerly view, and thus could not
recover against brokers for negligent
misrepresentation or ÍÌaud; Iandowners were
experienced business persons, had access to
public records to ascertain limits and status of
neighboring developments, and could have
discovered that adjoining parcel could be
developed in a manner which would obstrrrct
their view.

[2] Fraud 20
184k20
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[2]Fraud 25
184k25
To recover damages for negligent
misrepresentation or fraud, plaintiffs must
demonstrate that they were justified in
relying on the information supplied, and as a
consequence, suffered damages.

[3]Fraud 11(1)
184k11(1)

[3]Fraud 12

184k12
Representations that are mere expressions of
opinion of present or future ex¡lectations are
not to be considered prornises when examining
the issue of flaud in the inducement.

[4]Fraud 12

184k12
Fraud is not a case of prophecy and preöction
of something which it ig merely hoped or
expected will occur in the future.

**94 Stephen R. Steinberg, Southampton,
N.Y., appellant pro se and for appellant,
KarenF. Gotdman.

Michael G. Walsh, Water Mill, N.Y., for
respondents.

FRED T. SANTUCCI, J.P., WILLIAM D.
FRIEDMANN, WILLIAM F. MASTRO, and
REINALDO E. RTVERA, JJ.

*677 In an action to recover damages for
fraud and negligent misrepresentation, the
plaintiffs appeal from an order of the Supreme
Court, Suffolk Coulty (Klein, J.), entered May
15, 2002, which granted the defendants'
motion for summar¡r judgment dismissing the
complaint.

ORDERED that the order is affrrmed, with
costs.

The plaintiffs cornmenced this action against
the defendant real estate brokers alleging that
they misrepresented that the owner of an
adjacent parcel would not develop the property
in a manner that would interfere with their
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southerly view. **95 The Supreme Court
properly gËanted the defendants' motion for
srunmary judgment dismissing the complaint,
as no triable issue of fact precluded srúrmary
judgment on the camses of action to recover
damages for fraud (see Channel Master Corp.
v. Aluminium Ltd. Sales, 4 N.Y.2d 403, 176
N.Y.S.2d 259, l5l N.E.2d 833; Busino v.
Meachem, *678270 A.D.2d 606,704 N.Y.S.2d
690) or negligent misrepresentation (see

International Products Co. v. Erie R.R. Co.,
244 N.Y. 331, 155 N.E. 662, cert. denied 275
U.S. 527, 48 S.Ct. 20,72 L.Ed. 408; Pappas v.
Har:row Stores, 140 A.D.2d 501, 504, 528
N.Y.S.2d 404).

t1lt2l To recover damages for negligent
misrepresentation or fraud, the plainti-ffs must
demonstrate, inter alia, that they were
justified in relying on the information
supplied, and as a consequence, suflered
damages (see Channel Master Corp. v.

A-Iuminium Ltd. Sales, supra; International
Products Co. v. Erie R.R. Co., supra; Pappas
v. Ilarrow Stores, supra ). Contrary to the
plaintiffs' assertions, the defendants' alleged
representation pertaining to the future
development of the adjoining parcel did not
amount to the perpetration of fraud or
negligent misrepresentation (see Crossland
Sav. v. SOI Dev. Corp., 166 A.D.2d 495, 560
N.Y.S.2d 782; International Products Co. v.
Erie R.R. Co., supra; Pappas v. Harrow
Stores, supra ).

t3lt4l "Representations that are mere
expressions of opinion of present or future
ex¡lectations are not to be considered promises
when examining the issue of fraud in the
inducement" (Crossland Sav. v. SOI Dev.

Corp., supra ). Fraud is "not a case of
prophecy and prediction of something which it
is merely hoped or expected wiII occur in the
future" (Channel Master Corp. v. Aluminium
Ltd. Sales, supra at 408, 176 N.Y.S.2d 259,

151 N.E.2d 833).

The defendants' alleged misrepresentatiors
pertaining to the future development of an
adjoining parcel of land constituted a future
expectation (see Crossland Sav. v. SOI Dev.
Corp., supra ). Since the plaintiffs were
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experienced business persons, and had access

to public records to ascertain the limits and
status of neighboring developments, they
could have discovered that the adjoining
parcel could be developed in a manner that
would obstmct their southerþ view.
Therefore, the plaintiffs were not justified in
relying upon the defendants' predictions
concerning how the adjoining parcel would be
developed (see Channel Master Cotp. v.
Aluminium Ltd. Sales, supra; International
Products Co. v. Erie R.R. Co., supra; Pappas
v. Ilarrow Stores, supra).

Moreover, the plaintiffs failed to established
that they su-ffered damages (see Channel
Master Corp. v. Aluminium Ltd. Sales, supra;
International Products Co. v. Erie R.R. Co.,

supra; Pappas v. Harrow Stores, supra ). The
plaintiffs admitted a resale value of the
property which was greater than what it cost
them to purchase and develop it.

2 A.D.3d 677,770 N.Y.S.2d 94, 2003 N.Y
Slip Op. 19713

END OF DOCTIMENT
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(Cite as: 1998 WL 148425 (S.D.N.Y.)

Only the Westlaw citation is currently
availabie.

United States District Court, S.D. New York.

The Gordon P. Getty Family TYrrst, Plaintiff,
v.

Nelson PEI.ÎZ, Peter W. May, Leon Kalvaria,
Mountleigh Holdings--NP I, Inc.,

Mountleigh Holdings--NP II, Inc., and
Mountleigh Holdings--PWM I, Inc.,

Defendants.
MOUNTLEIGH HOLDINGS--NP I, NIC.,

Mountleigh Holdings--NP II, Inc ., and
Mountleigh Holdings--PWM f, hrc.,

C ounterclaim-Plaintiffs,
v.

The Gordon P. Getty Famity T?rrst,
C o r¡nterclaim-Defe ndant.

Nelson PELTZ, Peter W. May, et al., Third-
Party Plaintiffs,

v.
Marc E. LELAND, Third-Party Defendant.

No.93 CIV.3162(DAB).

March 27,1998

Debevoise & Plirnpton, New York, Of
Cou¡rsel John S. Kiernan, Kyra K. Bromley,
Berwin Leighton, New York, Of Cou¡sel
Jeftey E. GIen, for Plaintiff.

Paul, Weiss, Rifkind, Wharton & Garrison,
New York, Of Counsel Max Gitter, Stephen L.
Saxl, Lynn B. Oberlander, for Defendants,
Counterclaim Plai¡rtiffs, and Third-Party
Plaintiffs.

MEMORANDUM AND ORDER

BATTS, District J

*1 This action arises out of a 1991 purchase
by Plaintitr, The Gordon P. Getty Family
Tlust (the "Trust"), of approxirnately $44.5
million in shares of Mountleigh Holdings
("Mountleigh"), followed by ¿rn additional
purchase of approximately $28 million in
shares, less than one ye¿rr before Mountleigh
went into receivership. In relation to that
transaction, Plaintiff alleges common law
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fraud, negligence, and breach of contract
under New York State law. Defendants have
courrterclai¡ned for breach of contract by the
Tïust and third-party plaintiff Marc Leland.
Defendants now move for sumrnary judgment
pursuant to Rule 56(c) ofthe Federal Rules of
Civil Procedure.

For the reasons discussed below, the Court
denies Defendants' sumrnarf¡ judg¡nent
motion.

I. BACKGROUND

A. Factual Background

The Getty Thrst, a California trust wi.th
approximatety $1 billion in assets, is managed
by Gordon Getty as Managing T?ustee. (Def,s.'

3(g) Í{ 4-Ð. tFN1l Marc Leland ("Leland"),
the chief financia.I advisor to the Getty T?ust
since 1984, also served as the T?ust's attorney-
in-fact in connection with its investment in
Mountleigh. (Defs.' 3(g) ff 6, 8). The Tlust
made its decision to purchase Mountleigh
shares on the recommendation of Leland, who
in turn claims to have relied orr
representations of Defendant Leon Kalvaria
("Kalvaria"). (Leland Aff. T{ 3, 6).

FNl. As of April 15, 1997, the rule governing

Statements of Material Fact on motions for
sunmary judgment is Local Rule 56.l. The above

referenced 3(g) statements were submitted fo this

Court before April 15, 1997, and thus fhe Court
will refer to the parties' submissions as [-ocal 3(g)

Statements ("3(g) Stmt.') throughout tlús

Memorandum and Order.

Mountleigh was a public lirnited compa-rry
that developed and traded commercia-n
property in Europe and owned and operated
Galerias Preciados ("Galerias"), a retail
business located in Spain (Defs.' 3(Ð f 1).
Moultleigh's shares were traded on the
London Stock Exchange. (Id.) Defendants
Nelson Peltz ("PeI¿2") and Peter W. May
("May") were appointed respectively as

Chairman and Joint Managing Director of
Mountleigh in November, 1989. (td. ff 10,
L2). In November, 1989 and January, 1990,
Peltz and May made severaÌ purchases of
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Mountleigh shares through holding
companies, resulting in their ownership of
approximately 22Vo of Motmtleigh's equity.
(rd. { 23).

By May, 1991, Mountleigh Holdings-NP I,
Inc. and Mountleigh Holdings-NP II, Inc., both
wholly owned by Peltz, collectively controlled
approximately L57o of Mountleigh's
outstanding ordinary shares. (Am.Compl.f 6).
Mountleigh Holdings-PWM I, Inc., wholly
owned by May, owned approximately 1Vo of
Mountleigh's outstanding ordinary shares
during the same period. (Am.Compl.t[ 9).
Thus, the three institutional Defendants
(collectively, the "Holding Companies") owned
a total of approximately 227o of Mountleigh's
outstandilg ordinary shares in 1991, with
Peltz constituting Mountleigh's single largest
shareholder. (Defs.' 31g¡ lJ 23). The Getty
T?ust purchased approximately half of the
Holding Companies' shares in May, 1991. (Id.

f 31).

1. Mountleigh's Status

While the T?ust transaction was negotiated,
Mountleigh was a. troubled comp¿rny
attempting to arrange a debt restructuring
with its lending banks. (Pl.'s 3(e) { 87). In
April, 1991, Mountleigh's frnancial advisor
and underwriter, IJBS Phillips & Drew,
prepared an internal report on Mountleigh
predicting that the comp¿rny would run out of
cash by June, 1991 unless it engineered an
equity intusion of at least 50 million (Id. ff
22, 4O; PI.'s Ex. 37 at 23). This report also
found that an acceleration of asset sales would
be necessar¡r, as even a cash i¡fusion of 100
million would only provide breathing space
until February, 1992. (Id.).

*2 One of Mountleigh's most attractive
¿rssets appeared to be its group of Spanish
properties comprised by Galerias. According
to Plaintiff, Defendants assured Leland that
the value of the Spanish properties could be
easily realized to provide Mountleigh with
needed funds. (Id. Í 40). Under Spanish law,
however, redundancy payments were required
to be made to any employees terminated when
Spanish assets were sold, rendering the
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Galerias properties more of a drain than arr
asset and forcing Mountleigh to sell properties
in the United Kingdom instead. (Id. l1[ '72 n-
t,73-74).

2. Relationship Between the Parties

Leon Kalvaria is described by Plainti-ff as
"the principal spokesperson for Peltz and May
in communicating with the T\rrst."
(Am.Compl.f 11). Prior to the events of 1991,
Leland and Kalvaria enjoyed a relationship
characterized by Leland as "both
professiona-Ily and personally close." (Leland
Atr {f 3, 5-8). h 1988, Kalvaria served as an
investment banking advisor to the T?ust, and
worked closely with Leland over an
investment decision. (Id. f 6). From this
interaction, Leland states that Kalvaria
Iearned that the Tîust preferred transactions
where its investment would be "co-extensive
with that of another investor having
comparable financial resources but also
having the investment banking and other
frnancial resollrces to evaluate the investment
in detail," as the T?ust would "rely heavily on
that other investor and its advisors" since
their interests were aligned.. (Id.). Le1and
discussed this approach with Kalvaria on
numerous occasions. (Id.).

Since that tirne, Kalvaria approached
Leland on occasion with investment
suggestions for the T?ust. (Defs.' 31t¡ { 2Ð.
Kalvaria proposed a transaction involving the
Tl'ust, Peltz and May as early as 1989. (Pl.'s
3(e) I 25; Leland Atr f 5). Leland fust met
Peltz in the summer of 1990. (Defs.' 31g¡ { 2a).
In February, 1991, Leland convened with
PeLtz, May, and Kalvaria to discuss a
potential investment irrvolving the merger of
Mountleigh with another entity. (Id. { 26).
Leland ultimately rejected this transaction as
unsuitable to the T?ust's purposes, because "it
did not contemplate a coequal ilvestment by
Peltz and May of the type favored by the Getty
T?ust." (Leland Atr f 10).

In the first week of May, 1991, Kalvaria
suggested to Leland the possibility of the
T?ust purchasing half of Peltz and May's
Mountleigh shares. tFNzl (Defs.' 31t¡ { 28).
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Kalvaria told Leland that the rules of the
London Stock Exchange governing when Peltz
and May could sell their shares dictated that
the contemplated sale occur by rnid-May.
(Pl.'s 3(e) f 34). A basic principle of the
London Stock Exchange Model Code requires
that "dealings should not normally take place
for a minimum period" preceding publication
of a company's annual operating results. (See

Model Code for Securities Tlansaction by
Directors of Listed Companies (1991), at 5 .42.)
tFN3l Defendants referred to the Model
Code's prohibition of such sales within the 60
days preceding the release of arurual results as
justification for the original May 15 deadline
for closing of the sale. [FN4] (Id. f 34). In
order to meet this deadline, Leland believed
"a decision whether to go forward had to be
made by about May 9." (Leland Atr { 14).

FN2. The Complaint identifies this date as "on or
about May 7, l99L ." (Am.Compl.![ 13.) Leland

specifies May 7 as the date on which he fust heard

of the proposed invesÍnent in a telephone call from
Kalvaria. (Leland Atr { 11.)

FN3. Rule 3.1 of the Model Code proltibits a

director from dealing in securities for "two months

immediately preceding the preliminary

announcement of the company's annual results ...
unless the circumstances are exceptional." (See

Def.'s Appendix, Vol 1, Modet Code at 5.45).

The London Stock Exchange's public

announcement censuring Peltz and May for
violation of the Model Code sated that '[t]he basic

principles referred to preclude di¡ectors from
dealing for a minimum period (normally two

months) prior to announcement of regularly

recurring information such as results." (Pl.'s 3(g) f
125; Def.'s ErJl^.62, at G05693).

FN4. This date was later revised to May 17, and,

finally, ro May 19. (Pl.'s 3(g) f 3a.)

+3 Between Nlay 7, 1991, and the closing
date, Kalvaria made a number of oral
representations to Leland regarding
Mountleigh's status. (Id. Íf 12-13). In
addition, Kalvaria sent Leland a series of
documents providing written information on
Mountleigh, the current state of the British
property market, and Galerias. (Defs.' 3(g) Í
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34). On May 15, Kalvaria sent Plaintiff a
letter and frnancia-I presentation of current
and projected outlook for Mountleigh, noting
in the letter that the results were before
"write-offs" of >60 million, however, this
frgrrre was later to be revised upwards to more
than 80 million. (Pl.'s 3(g) Í 51; Def.'s Ex.
10). Durbg mid-May, Plaintiff was a-lso

furnished with an "Information Pack" which
included a presentation to Mountleigh's
banks. (Defs.' 31g¡ '1I 3a). The frrst copy of
this bank presentation faxed to Leland on May
16, contained only a partial cashflow forecast
for Mountleigh. (Pi.'s 3(e) '1T 34). The hard
copy sent that day, did contain a complete
cashflow forecast through 1992-93, but it did
not arrive until after the initial closing date.
(td. Í 3a; Leland Atr t[ 28.)

The extent and content of Defendants'
discloswes prior to the transaction regarding
Mountleigh's net asset value, Mountleigh's
fiscal year-end losses, Mountleigh's cash
situation, the status of Mountleigh's Spanish
properties, and the nature of Mountleigh's
relationship with its frnancing banks, are
contested by the parties. Plaintiff asserts
that Defendants misrepresented the
signi-ficance of Mountleigh's debt
restructuring ¿ìs a source ofbreathing room to
sell properties in the United Kingdom at a
later date, and that Defendants did not
disclose that such saLes were i¡r fact required
to stay afloat. (See Pl.'s 3(g) f 103). Plaintiff
further asserts that Kalvaria told Leland that
Mountleigh was under no pressr¡re to sell
properties in the United Kingdom in 1991-92,
and that frnancing had already been arranged
with the banks. Od. n 43). tFN5l In addition,
Kalvaria portrayed Peltz and May's
participation in the additional purchase of
Mountleigh shares as "voluntar¡r," when this
anrangement was later revealed to have been
a condition required by Mountleigh's
financing banks. (Leland Atr f 2Ð.

FN5. The parties also dispute whether the timetable

of financing set forth in the written materials

provided to Leland contradicted this representation.

(See Pl.'s 3(g) f a3; see also Def.'s Ex. l0 at

@2s64).
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Plaintiff asserts that Defendants' written
representations deliberately concealed
Mountleigh's illiquidity as of May 1991, as
Mountleigh's anticipated cashflow statements
failed to indicate the urgency of Mountleigh's
cash situation, and u¡rderestimated the
cashflow defrcit by a factor of 10. (Pt.'s 3(g) '11

40). Plaintiff asserts that Defendants knew at
the time of the transaction that, even with
large infusions of funds, the Spanish
properbies--described by Kalvaria as

Mountleigh's "crown jewel"--would not
generate needed cash for two years, but
represented to Plaintiff that the sale of the
Galerias properties would be suffrcient to pay
off Mountleigh's debts. (Pl.'s 3(g) 1 L02;

Leland Atr f 18). Although the documents
furnished to Leland indicated planned. sales of
property in the United Kingdom, Plaintiff
argues that these sales were not portrayed as

necessârJ¡, but merely as a source of "fresh
equity" desired to realize vaÌue. (Pl.'s 3(g) Í
102).

*4 As to the redundancies required under
Spanish law, Plaintiff admits to having been
informed of the law on this subject, but states
that Defendants failed to disclose the
diffrculties posed by the projected sales of
Spanish assets. (See PI.'s 3(Ð fll 72-74).
Defendants argue, on the other hand, that the
documents provided to Leland in the
Information Pack disclosed su-fficient
information to clarifr the situation with the
Spanish properties and to counteract any
statements made orally by Kalvaria. (Def.'s
3(d ff 72-74).

3. Completion of the TYansaction

According to Defendants, Mountleigh's
Board "met" on the transaction prior to its
undertaking. (Def.'s 31U¡ { 30). Plaintiff
asserts, however, that the Board did not
forrnally approve the sale. (Pl.'s 3(S) f 30).
On May, 19, 1991, a Stock Purchase
Agreement was executed between the Getty
Tlust and Peltz and May. (Defs.' 31t¡ $ 29).
The Agreement contained several warranties.
Section 2.2 of the Agreement, entitled "Non-
Contravention," represented that the
transaction would not "conflict with or result
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in any breach or violation of ... any law,
statute, regulation, order, judgment or decree
applicable to [[[Mountleigh]." (Am.Compl.l
36.) Section 2.3 of the Agreement asserted
that there had been no material adverse
change since 1990 in Mountleigh's "assets,
properbies, business, operations or condition
(frnancial or otherwiss¡." (Am.Compl.S 28.)
Section 2.4 provided that none of the
documents provided by Defendants to Plaintiff
in connection with the stock purchase
contained materiaÌ omissions or
misrepresentatiorn. (Am.Compl. tl 35.)

On May 19, 1991, The T?ust wired cash
funds in the amount of 844,077,190.98 and, on
May 20, acquired approximately IITo of
Mountleigh's equity from the Hotding
Companies at a purchase price above the then
prevailing market price. (Def.'s 3(g) f{ 31-32).
[FN6] Leland was under the impression that a
later offering ofrights to existing sha¡eholders
would provide the Ttrrst with an opportunity
to buy additional shares at a below-market
rate. (Leland Atr f 2Ð. Peltz and May had
a-lso com¡nitted to participate coequally in this
projected 100 million rights offering to
Mountleigh shareholders (Id. fl t2, 27). In
accordance with the terms of the Stock
Pu¡chase Agreement, the T?ust made an
additional investment of over $28 million on
August 27,1991. (Am.Compl.{ 21).

FN6. Beginning on May 20, 1991, Leland served

on Mountleigh's board for approximately one year.

(rd. f e).

The sale of Mor¡ntleigh shares to the Trust
was later found to have violated the Model
Code. Mountleigh's fiscal year ended on April
30, and typically, the company's year-end
resul.ts were reported in mid- to late July.
(Defs.' 3(g) Í 2). However, the 1991 final
results were released on July 5, 1991. (Id. Í
50).

Since the release date was less than two
months after the sale of shares to the Tfu6t,
the London Stock Exchange issued a public
arìnou,ncement on August 15, 1991, censuring
Peltz and May for the sale of Mountleigh's
securities within the 60-day "closed period"
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prior to release of its operating results and
while in possession of unpublished price-
sensitive infor¡nation. (Pl.'s 3(g) f'11 110-111).
The Stock Exchange letter adverted to a "clear
risk that shareholders and potential investors
would be given a misleading irnpression by
the announcement on May 20 that directors of
Mountleigh had sold shares at a signifrcant
premium to the market price" when the
contemplated refrnancing had not yet been
revealed. (Id. { 114).

*5 In May, 1992, after the sale of a large
property in the United Kingdom fell through
and Mountleigh failed to negotiate firrther
concessions from the banks, Mountleigh was
placed in receivership. (Defs.3(e) ff 57-61).
All Mountleigh equity investors lost their
i¡rvestments: Peltz and May suffered a loss of
nearly $150 million, while the Thrst lost
about $72.5 million. (Id.).

B. Procedural Background

Plaintiff commenced this action in 1993.
Defendants subsequently brought
counterclairns alleging that Plaintiff violated
the Stock Purchase Agreement between the
parties and seeking indem¡rification for
attorneys' fees- In April 1995, this Court
granted Defendants permission to move for
slunmary judgment before the completion of
discovery.

tr. DISCUSSION

A. Standard

The principles applicable to sumrnary
judgment are familiar and well-settled.
Summary judgment may be granted only
when there is no genuine issue of material fact
remaining for trial, and the moving party is
entitled to judgment as a matter of law.
Fed.R.Civ.P. 56(c); see also Anderson v.
Liberty Lobby, Inc., 477 U.5.242,247-48,106
S.Ct. 2505, 91 L.Ed.2d 202 (1986); Corselli v.
Coughlin, 842 F.2d 23 (2d Ctu.1988). "[T]he
plain language of Rule 56(c) mandates the
entry of sumrnary judgment, against a
party who fails to make a showing suffrcient to
establish the existence of an element essential
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to that party's case, and on which that party
will bear the burden ofproofat trial." Celotex
Corp. v. Catrett, 477 U.S. 317,322,106 S.Ct.
2548,9L L.Ed.2d 265 (1986).

As a general rule, atl ambiguities and all
inferences drawn from the underlying facts
must be resolved in favor of the party
contesting the motion, and all uncertainty as
to the existence of a genuine issue for tria-l
must be resolved against the moving party.
LaFond v. Genera-l Physics Servs. Corp., 50
F.3d 165, I7l (2d Cir.1995). As is often
stated, "[v]iewing the evidence produced in the
light most favorable to the nonmovant, if a
rational trier could not frnd for the
nonmovant, then there is no genuine issue of
material fact and entry of srunmarJ¡ judgment
is appropriate." Binder v. LILCO, 933 F.2d
187, 191 (2d Cir.1991).

B. Comrnon Law Fraud Claim

Plaintiff alleges cornmon law fraud on the
part of Defendants, clairning, inter alia, that
Defendants rnisrepresented Mountleigh's
frnancial state, its position with respect to the
sale of properties in the Unit€d Kingdom, and
the status of its relationship with its banks.
Defendants move for sr¡rnmarfr judgment on
the grounds that Plaintiff ca¡not establish the
elements of this claim.

To sustain a claim of comrnon law fraud
under New York law, â plaintiff must show
that (1) the defendant made a material false
representation, (2) the defendant intended to
defraud the plainti-ff thereby, (3) the plaintiff
reasonably relied upon the representation, and
(4) the plaintiff suffered damage as a result of
such reliance. See Bridgestone/Firestone, Inc.
v- Recovery Credit Servs., Inc., 98 F.3d 13, 19
(2d Ctu.1996); Banque Arabe et Internationale
D'Investissement v. MaryIand Nat'l Bank, 57
F.3d 146, 153 (2d Cir.1995); The Pits, Ltd. v.
American Express Bank Int'I, 911 F.Supp.
7 t0, 7 L9 (S.D.N.Y. 1996).

*6 "Common law fraud claims must be
supported by factual allegations
demonstrating the plainti-ffs actual, direct
reliance on the misrepresentation or
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omission." Redtail Leasing, Inc. v. BelLezza,
No. 95 Civ. 5191, 1997 WL 603496, *6, *7
(S.D.N.Y. Sept.30, 1997) (citing to Golden
Budha Corp. v. Canadian Land Co., 931 F.2d
196, 202 (2d Cir.f991), and distinguishing
coûrmon law fraud clai¡ns from action where
reliance on a material omission is presumed).
Each element of the fraud cause of action must
be shown by clear and convincing evidence.
See Banque Arabe, 57 F.2d at 152.

In the instant case, the Court frnds that facts
essential to the clairn of com¡non law fraud are
in dispute. As noted supra, the extent of
Defendants' oral and written disclosures púor
to the transaction are contested by the parties:
whether or not certain information was
omitted, whether such omissions were
material, and whether Plaintiff relied upon
the incomplete disclosures, are determinative
of this claim. For instance, the record does
not clearly show what Plaintiff knew of
Mountleigh's earnings, whether Defendants
misrepresented this figure, and whether
Mountleigh's earnings were material to the
TYust's decision to make the investment or
whether the T?ust's interest in Mountleigh
was based solely on its assets. See Pl.'s 3(g)

{f 38-39, 91. Sirnilarly, the record is also
unclear over whether Le1and was rnisled by an
understatement of Mountleigh's imrninent
cashflow problems and failure to disclose the
urgent need to sell property for cash, or
whether the information provided was
su-ffi"cient to place Plaintiff on notice of the
actuaÌ status of Mountleigh's affairs. See
Defs.' 3(e) ff 81,86.

Notwithstanding the above areas of dispute,
Defendants contend that Plaintiff, as a.

sophisticated investor, had su-fficient
knowledge to have been put on notice of
material omissions which it failed to
investigate. See Def.'s Mem. Law at 5. It
appears, however, that Plaintiffs ti¡ne to
make a decision was very li¡nited. There
were a mere eight days between KaÌvaria's
first suggestion of the trarnaction on May 7,
and the original closing date of May 15. [FN?ì
In tight of the extreme time pressure imposed
on Plaintiff in making its decision, "[t]o assert
that lleland]'s efforts to verify the
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information he received were insuffi,cient to
make his reliance reasonable is tantamount to
asserting that he should have suspected fraud
ffom the start." Freschi v. Grand Coal
Venture, 767 F.zd 1041, 1049 (2d Cir.1985),
vacated on different grounds, 478 U.S. 1015,
106 S.Ct. 3325,92 L.Ed.2d 731 (1986) (where
plaintiff made investment a mere two weeks
following its proposal). See also Stratford
Group v. Interstate Bakeries Cor?., 590
F.Supp. 859, 864 (S.D.N.Y.lg84Xfinding
question of reliance raised issue of fact for
tria-l in part due to severe tirne constraints on
the transaction); Alexander v. Evans, No. 88
Civ. 5309, 1993 WL 427409, *1, *L7
(S.D.N.Y., Oct.15, 1993) (denying summary
judgment on coÍrmon law fraud action in part
because, although plaintiff was a sophisticated
investor, the reliance element "was not
designed to shield perpetrators of fraud by
forcing investors to conduct e>rhaustive
research every tirne they invest money, lest
the seller be manipulative or deceptive").
Given the evident ti¡ne constraints irnposed by
Defendants on this sophisticated investor, the
question of whether Plaintiff was reasonable
in relying on certain representations is a
question to be determined by a trier of fact.

FN7. tndeed, the time to agree to the trånsaction

may have been as short as two days, as Leland
asserts that he believed the Trust's decision needed

to be reached by approximatety May 9 to meet the

original tårget date for execution of the Stock

Purchase Agreement. (See Leland Atr f l4).

*7 Defendants further argue that Plaintiff
cannot support its claims ofjustifiable reliance
on oral representations by Kalvaria to Leland
because such statements were contradicted by
the written materials Leland received before
making the investment decision. See Def.'s
Mem. Law at 4. The cases cited by Defendants
in support of this argument are
distinguishable on the facts, particularly for
the absence of time constraints that will affect
access to information and the importance of
omissions, and subsequently, the
reasonableness of the buyer's reliance on oral
representations made by a person arguably in
a position of confidence and trust. See e.g.
Grunman Allied Industries v. Rohr Indus., 748
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F.2d 729, 738 (2d Cir.1984) (granting
srurunary judgment on finding that buyer
failed to inquire into discrepancies, enjoyed
"undisputed access to the corporate records
necessarTr to confrirn or disprove the substance
ofthe verbal assurance," and no showing that
relationship between parties triggered duty of
disclosure) (emphasis added); Tleacy v.
Simmoru, No. 89 Civ. 7052, 1991 WL 67474,
*1, *4-*6 (S.D.N.Y., Apr.23, 1991) (eranting
summaÐ/ judgrnent where plaintiff admits
that did not read written offering materials
that were replete with warnings of risk, and
plaintiff "failed to set forth any evidence to
overcome this glaring unjustifiable reliance on
[the seller's] statements in light of the
disclosure in the offering materials."). In the
instant case, there are specific points of
apparent conllict between what Kalvaria said,
and what the documents provided by Kalvaria
appeared to say: for example, as to the status
of Mountleigh with the frnancing banks in
May, 1991, the oral representations were that
frnancing was already fìrmly arrranged,
whereas the written documentation included a
"timetable" for the completion of the financing
agreement. Whether Leland was justifred in
relying on Kalvaria's statement despite the
indications from the documentation,
considering the context of a time pressured
deal arrived at between business associates
with a prior relatioruhip, is again a genuine
issue of material fact.

Therefore, the foregoing issues and the
uncertainty they raise regarding Defendants'
representations of Mourrtleigh's frnancial
conditions and the reasonableness of
Plaintiffs reliance, render it impossible to
frnd that Plainti-ffs fraud clairns fail as a
matter of law. Thus, the Court denies
Defendants' motion for summary judgment on
the claim of common law fraud.

C. Negligent Misrepresentation Claim

To support a claim of negligent
rnisrepresentation u¡rder New York law, a
plaintiff must establish "(1) carelessness in
irnparting words (2) upon which others were
expected to rely (3) upon which they did act or
failed to act (4) to their damage; further, (5)
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the author must express the words directly,
with knowledge they will be acted upon, to
one whom the author is bound to by some
relation [ofl duty or care." The Pits, 911
F.Supp. at 720; see also ABF Capital
Management v. Askin Capital Management,
L.P., 957 F.Supp. 1308, 1333 (S.D.N.Y.1997);
In re JWP Inc. Sec. Litig., 928 F.Supp. 1239,
1253 (S.D.N.Y.1996). "Ijnder New York law,
it is well established that a defendant is not
liable for negligent rnisrepresentation u¡less a
prior relationship existed between the
defendant and plaintiff." ABF Capital
Management, 957 F.Supp. at 1333 (citing Toto
v. McMahan, Brafrnan, Morgan & Co., No. 93
Civ. 5894, 1995 WL 46691, *1, at *12
(S.D.N.Y. Feb.?, 1995) (internat quotations
omitted)).

*8 "In the commercial context, a duty to
speak with care exists when the relationship
of the parties [is] such that in morals and good
conscience the one has the right to rely upon
the other for inforrnation." Kimmell v.
Schaefer, 89 N.Y.2d 257, 263, 652 N.Y.S.2d
715, 7L9,675 N.E.2d 450 (N.Y.1996). The
Kimmell Court acknowledged that not aII
representations made by a seller will give rise
to a duty to speak with care, since there must
be a "special relationship" creating "an
exceptional duty regarding cornmercial speech
and justifiable reliance on such speech." Id.
tFNSl The relevant factors for this
determination are the seller's unique or
special e>çertise on the matter at hand, or the
appearance thereof; the existence of a
relationship of trust or confrdence between the
parties; and whether the speaker was aware
of the use to which the information would be
put, and supplied it for that pu4)ose. Id.. This
inquiry into the existence of à special
relationship is, by necessity, highly fact
specific. See Gruber v. Victor, No. 95 Civ.
2285, L996 \ryL 492991, *1, *17-18 (S.D.N.Y.,
Aug.28, f996); Inre JWP Inc. Sec. Litig.,928
F.Supp. at 7253.

FN8. In Kimmell, the Court distinguished
representâtions made by a seller in a commercial

transaction without "obligations arising from the

speaker's professional status," from those made by

a speaker who, by virtue of his or her training and
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expertise, is considered to have a special

relationship of confidence and trust with thei¡

clients. 89 N.Y.2d at 263, 652 N.Y.S.2d at 719,

675 N.E.2d 450 (citing as examples, lawyers,

engineers, and accountants).

Defendants contend that Plainti-ffs
negligent misrepresentation claim must be
dismissed as a matter of law, since the
transaction was conducted at arms-length.
The Court disagrees. Plaintiff has asserted
that a special relationship grew out of
Kalvaria's prior role as the T?ust's investment
banking advisor and his subsequent
knowledge of the T?ust's investment
philosophy, that Kalvaria's expertise with
respect to Mountleigh was relied upon because
of his position and the time constraints
irnposed, and that Kalvaria's oral
representations to Leland regarding the
proposed transaction were made with frrll
knowledge of the confidence he enjoyed.
Looking at these assertions in the light most
favorable to Plaintitr, there has been a
su-fficient showing to set the i¡stant case apart
from a strictly ar:rns-length commercial
transaction- Compare Banque Arabe, 57 F.3d
146, 158-9 (frnding no special relationship as a
matter of law where negotiations were at
arms-Iength, agteement disclai¡ned reliance,
and buyer's due diligence would have provided
access to allegedly concealed information);
with Polycast Tech. Corp. v. Uniroyal, Inc.,
792 F.Supp. 244, 269-270
(S.D.N.Y.1g92Xdenying srunmar¡¡ judgrnent
because allegations of defendants' repeated
reassurances that earning projectioru were
accurate, and of incomplete access to
defendants' books and their superior
knowledge of tra¡saction, allowed inference of
relationship "closer" than that of buyer and
seller). Whether Kalvaria was indeed
obligated to speak with care is not clear as a
matter of law, and is therefore a question for a
trier of fact.

D. Breachof Wananty Claim

To prevail on a clai¡n for breach of warranty
under New York law, a plaintiff must show
damage suffered from the breach of an express
warranty that plainti,ffrelied upon as part of a
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contract. Metromedia Co. v. Fugazy, 983 F.2d
350, 360 (2d Ctu.1992); CBS Inc. v. Ziff-Davis
Publ'g Co., 75 N.Y.2d 496, 503-4, 554
N.Y.S.2d 449,453,553 N.E.2d 997 (N.Y.1990).
Regarding the "reliance" element, the New
York Court of Appeals has stated that the
critical question is whether the buyer believed
he or she was purchasing the seller's promise
as to the truth of the warranted information.
CBS Inc., 75 N.Y.2d at 503, 554 N.Y.S.2d at
452-53,553 N.E.2d 997. A claim for breach of
warranty does not require a showing that
plaintiffbelieved that the actual assurances in
the warranty would be fr¡lfiIled, but rather a
showing that the warranty was bought and
breached. Id.. See also Metromedia, 983 F.2d
at 360.

*9 The extent and source of the buyer's
knowledge about the truth of what the seller
is warranting, is still relevant to the this
claim. "Where a buyer closes on a contract in
the full knowledge and acceptance of facts
disclosed by the seller which would constitute
a breach of warranty under the terms of the
contract, the buyer should be foreclosed from
Iater asserting the breach." Galli v. Metz,973
F.2d 145, 151 (2d Ctu.1992). Moreover, the
Second Circuit has recently stated "where a
seller discloses up front lto the buyerì the
inaccuracy of certain of his warranties, it
carurot be said that the buyer--absent the
express reservation of his rights--believed he
was purchasing the seller's promise as to the
truth of the wa¡ranties." Rogath v.
Siebenmann, 129 F.3d 261,265 (2d Cir.1997).
If, however, the buyer's knowledge that the
warranted facts are false comes from a source
independent of the seller, the buyer is not
foreclosed frorn later claiming a breach since
"it is not unrealistic to assume that the buyer
purchased the seller's warranty as insurance
against any future claims." Id. at265.

Plaintiff claims that Defendants breached
warranties set forth in Sections 2.2, 2.3, and
2.4 of the Stock Pt¡rchase Agreement through
violation of the non-contravention provision,
withholding of information regarding a
materia-l adverse change in Mountleigh's
condition, and failure to disclose material
facts. [FN9] The record before the Court
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reflects that facts critical for the
determination of this claim, remain in
dispute.

FN9. Plaintiff also seeks indemnif,rcation from the

Holding Companies pursuant to Section 7 of the

Stock Purchase Agreement, and recovery under the

Guarantees executed by Pelø and May for the

performance of the Holding Companies under the

Stock Purchase Agreement. See Am. Compt. {{
61,,-72. However, these grounds have not been

presented on the motion for summary judgment.

The parties disagree, as an initial matter,
orrer whether they intended to include
regulations such as the London Stock
Exchange Model Code in the non-
contravention provision. See Def.'s Mem.
Law at 38; Pl.'s Mem. Law at 40. Further,
the parties dispute the source and extent of
Plaintiffs awareness of potential problems
with the London Stock Exchange before the
agreement w¿ts signed, whether Plaintiff
consented to proceed with the transaction
despite the possibility of such censure, and
whether such participation by Plaintiff, if it
existed, effectuated a waiver of the non-
conhavention provision. See 3G) Stmts. {f
113-149. tFN10l

FN10. As a tangential matter, Defendants question

the validity of the London Stock Exchange's

reaction, see Defs.' 3(g) f 115, n .7, and also

appear to question whether a censure actually

occurred, id. { I10, 652 N.Y.S.2d 715, 675

N.E.2d 450 (referring to a "public announcement

[of the London Stock Exchange] "purporting" to

censure Peltz ancl May for the Trust transaction).

Defendants claim that Plaintiff waived the
warranties set forth in sections 2.2 ør¡d' 2.4 of
the Stock Purchase Agreement because the
parties "discussed" the legal issues posed by
the Model Code prior to the transaction.
Despite the fact that Section 8.4 of the Stock
Purchase Agreement requires a written
waiver of any express warranties, Defendants
argue that under Galli, Plaintiffs knowledge
of the Model Code rules forecloses this clairn.
See Defs.' Mem. Law at 39. See also Galli,
973 F.2d at 151. The Court disagrees.
Unlike the situation in Galli, the parties here
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had not e4pressly agreed prior to the sale that
conditions rendering the warranty false
existed. There is a frmdamental difference
between knowledge of the Model Code
prohibition against the sale of shares during
the "closed" period, and knowledge that the
results would actually be released within that
time. Moreover, the Rogath standard
requires that the source of the buyer's
information be also factored into the equation.
These two poirrts--whether Plaintiff knew of
the projected release date of the results, and
the sou¡ce of that knowledge, are questions of
fact in dispute.

*10 Indeed, the Court acknowledges that
Plaintiff has put forth evidence tending to
show that the Defendants' promise as to the
truth of the warranted facts was part of
Plaintiffs bargain. For example, Leland
stated that in the face of uncertainty
engendered by the opposing views expressed
by advising counsel to the Tïust, Mountleigh,
Peltz and May, he acquiesced to the strategy
of not consulting the London Stock Exchange
in advance on the transaction, "so long as the
sellers contractually undertook to shoulder all
risks of any harm to the Getty Tïust's
interests in the event that thei¡ view turned
out to be wrong." See Leland Atr f 47.

tFN1ll

FNll. The Court notes that Defendants' argument

that Leland's subsequent service as one of
Mountleigh's directors operated to waive the non-

contravention provision retroactively is

unpersuasive. See Defs.'Mem. Law at4142.

Regarding the warranty against materia-l
omissions in Section 2-4, tÞre parties argue
over whether the year-end accounting
adjustments made to Mountleigh's estirnated
operating profit constituted a material
misrepresentation that therefore violated this
warranty. See 3(e) Stmts. f 95. The
disagreement over the materiality of the
write-off amount in the investment decision, is
a factual inquiry related to the parties'
ex¡rectations at the time. See 3(g) Stmts. {$
100, 101. Such matters cannot be resolved on
summary judgment.
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Finally, Defendants claim that Plaintiffs
alleged damages are too remote from the
alleged violation of the Stock Purchase
agreement to constitute a chain of causation
See Def.'s Men. Law at 44. Plaintiff asserts
that the London Stock Exchange censure
precipitated Peltz and May's resignatioru from
Mountleigh's board and the subsequent
"unwillinglnessl to commit the necessarf/
resources to saving Mountleigh from failure,"
resulting in a drop in market price and the
T?ust's loss of its investment. See id. tlf 148-
49 & n. 8. As a result, Plaintiffs claim that
Mountleigh's stock price dropped sigrrifrcantly
beneath its projected level by the time of the
rights issue. Id.. Looking at the facts in the
light most favorable to Plaintiff, and again
considering that fi¡ll discovery of Mountleigh's
downward spiral has not yet been completed,
such a chain of events is not so attenuated
that this Court can say, as a matter of law,
causation cannot be found.

E. Defendants' Counterclaim for Breach of
Contract

Defendants also seek srunmarJ¡ judgment on
their Counterclaim against Plaintiff for
breach of contract based on the alleged
violated of Section L.4 of the Stock Purchase
Agreement. tFNl2l

FN12. This provision stated that Plaintiff was to pay

an additional purchase price based on dividends
paid by the Mountleigh shares for 1991 and on tax

credits refunded to the Trust. See Counterclaim,
lilí| 1-'r',

Defendants argue that since Plaintiffs
defenses to the Counterclaim echo the
allegations of the Complaint, and since those
allegations fail as a matter of law, Plaintiff
has no defense to the Counterclaim. See
Def.'s Mem. Law at 44-45. This argument is
wholly contingent upon the success of the
remainder of Defendants' motion. Since the
Court has not found that Defendants' should
prevail as a matter of law on ¿ury of the above
grounds, srunmar¡¡ judgment on the
Counterclaim must also be denied.

Page 446

For the foregoing reasons, this Court frnds
that genuine issues of material fact exist on
Plaintiffs clai¡ns of corrmon law fraud,
negligent misrepresentation and breach of
warranty under New York law. Accordingly,
Defendants' motion for summary judgment on
these claims is hereby DENßD.

*11 Defendants' motion for summarJ¡
judgment on the Counterclai¡n relied upon a
frnding that the allegations of the Complaint
fail as a matter of law. Since such a finding
was not made, Defendants' motion for
sì.unmary judgment on the counterclai¡n is
hereby DENIED.

The Court hereby DIRECTS that the parties
appear before this Court on Friday, May 1,
1998 for a. conference to schedule the
completion of discovery and pre-trial
submissions in this matter.

SO ORDERED.

1998 WL t48425 (S.D.N.Y.)

END OF DOCUMENT

Itr. CONCLUSION
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776 N.Y.S.2d 257
2004 N.Y. SIip Op. 03692
(Cite as: 7 A.D.3d 292, 776 N.Y.S.2d 257)

Supreme Court, Appellate Division, First
Department, New York.

GREATER NEW YORK MUTUAL
INSURANCE C OMPANY, Plainti-ff-

Appellant-Respondent,
v.

WHITE KNIGHT RESTORATION, LTD., Et
aL., Defendants-Respondents-Appellants,

The Charter & Oak Fire Insurance Company,
Defendant,

Levitt-Fuirst Associates, Ltd., et al.,
Defendants-Respondents.

Greater New York Mutual Insurance
C ompany, Plaintiff-Appell.ant,

v.
White Knight Restoration, Ltd., et al.,

Defendants,
R.A.S. Contracting Cotp., etc., et al.,

Defendants-Respondents.

May 6,2004

Background: Property owner and contractor
sued subcontractor's insurance broker, seeking
damages for broker's faih¡re to procure
coverage naming them as additional insureds,
and for producing certifrcates of insu¡ance that
incorrectly indicated they had been so named.
The Supreme Court, New York County,
Charles Edward Ramos, J., disrnissed
complaint. Plaintiffs appealed.

Holdilgs: The Supreme Court, Appellate
Division, held that: (1) broker was under no
duty to property owner and contractor, and (2)
Iack of reasonable reliance precluded claims of
fraud and negligent misrepresentation.

Affrrmed.

West Headnotes

[1] Insr¡rance 1671
2L7kL67r
Subcontractor's insurance broker was under
no duty to property owner a¡rd contractor, as
required to support clairn that broker failed to
procure coverage naming them as additional
insr¡reds.

Page 448

[2] Insurance 1672
2L7kr672
Regardless of whether subcontractor's
insurance broker acted recklessly in producing
certificates of insurance that incor.rectly
indicated that property owner and contractor
had been named as additional insureds, it was
unreasonabl.e to rely on certificates,
precluding claims for fraud and negligent
rnisrepresentation, in face of disclaimer
language.

++257 Thomas D. Hughes, New York
CRichard C. Rubinstein of couruel), for
appellant-respondent/appellant.

Jaffe & Asher LLP, New York (Marshalt T.
Potashner of counsel), for R.A.S. Contracting
Corp., respondent-appellant/respondent, and
Liberty Mutual Insurance Company,
respondent.

+*258 Lawrence, Worden & Rainis, P.C.,
Melville (Roger B. Lawrence of counsel), for
Levitt-Fuirst Associates, Ltd., respondents.

NARDELLI, J.P., SAXE, WILLIAMS,
FRMDMAN, JJ.

*293 Judgment, Supreme Court, New York
County (Charles Edward Ramos, J.), entered
May 29, 2003, d.ismissing the complaint, all
cross claims and all counterclaims,
r¡nani¡nously affirmed, without costs. Appeals
from orders, same court and Justice, entered
June 11 and December L9,2002, and February
19, 2003, unanimously dismissed, without
costs, as subsumed in the appeals from the
judgment. Appeal by defendant White Knight
Restoration unanirnously dismissed, without
costs, as abandoned.

t11t21 In this action seekirrg, inter alia,
damages for failure to procure coverage
naming the property owner and the contractor
¿rs additional iruureds, and for producing
certi.fi.cates of insurance that incorrectly
indicated they had been so named, srunmary
judgment was properly granted to the
subcontractor's insurance broker, defendant
Levitt-Fuirst Associates, dismissing the clai¡ns
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for breach of contract and negligence, since
the broker was under no duty to the property
owner and contract¿r (see Federal Ins. Co. v.
Spectrum l¡rs. Brokerage Servs., 304 A.D.2d
316, 317, 758 N.Y.S.2d 2L). Regardless of
whether the broker acted recklessly, the
causes of action for fraud and negligent
misrepresentation, based on the inaccurate
certifrcates, were properly dismissed because
it was unreasonable to rely on them for
coverage in the face of their disclaimer
language and, with respect to the negligent
misrepresentation clairn, because of the
absence of a relationship approxirnating
privity (see Benjamin Shapiro Realty Co. v.
Kemper Natl. Irrs. Cos., 303 A.D.2d 245,756
N.Y.S.2d 45,lv. denied 100 N.Y.2d 573, 764
N.Y.S.2d 382, 796 N.E.2d 473). In view of the
foregoing, it is unnecessaq/ to address the
parties' other contentions with regard to these
clai¡ns.

In clari-fuing its initial order, the motion
court properly dismissed the claims against
R.A.S., since plaintiff was covered by its own
policy and failed to allege any recoverable loss
(see Inchaustegui v. 666 5th Ave. Ltd.
Partnership, 96 N.Y.2d 111, 725 N.Y.S.2d
627,749 N.E.2d 196).

Further discovery would not have assisted
plaintiff in opposing Liberty Mutual's motion
for srunmaÐ/ judgment. The claim for
reformation of the policy was properly
dis¡nissed since it was not substantiated by the
requisite high order of proof (see New York
First Ave. CVS v. Wellington Tower Assoc.,
299 A.D.2d 205, 750 N.Y.S.2d 586, *294 tv.
denied 100 N.Y.2d 505, 763 N.Y.S.2d 811, 795
N.E.2d 37).

7 A.D.3d 292,776 N.Y.S.2d 257, 2004 N.Y
SIip Op. 03692

END OF DOCUMENT
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Briefs and Other Related Documents

United States Court of Appeals,
Second Ci¡cuit.

GRUMMAN AILIED INDUSTRIES, INC
and Grumman Corporation, Plaintiff-

Appellants,
v.

ROHR INDUSTRIES, INC., Defendant-
Appellee.

No. 89, Docket 84-7402.

Argued Oct. 3, 1984.
Decided Oct. 31, 1984

Plaintiff, which purchased assets of
defendant's subsidiary, brought an action for
fraud and misrepresentation based on
allegation that defendant fai-Ied to disclose
material facts relating to the testing of a
prototype bus. The United States District
Court for the Eastern District of New York,
Jacob Mishler, J., granted stunmarJ¡ judgment
in favor of defendant, and plainti-ff appealed.
The Court of Appeals, Irving R. Kaufrnan,
Circuit Judge, held that action could not be
maintained where plaintiff contractually
disclairned reliance upon the representations
at issue and enjoyed absolute access to all
relevant information necessary to confirm
validity of those representations.

Affrrmed.

West Headnotes

[1] Contracts 267
95k267
Disclaimer provisions of agreement relating to
design and testing of prototype bus sold by
defendant's subsidiary were su-ffrciently
specifrc and u¡rambiguous and therefore buyer,
which contractually disclaimed reliance upon
the representations at issue, could not
maintain action for fraud and
misrepresentation on basis of allegation that
defendant failed to disclose material facts
relating to testing of the bus where the
disclai¡ner was not procured by fraud.

Page 451

[2] Fraud 23
r84k23
Buyer's right to u¡rrestricted access and its
faih¡re to inquire precluded, as a matter of
Iaw, its clai¡n of reliance on defendant's
alleged misrepresentations and therefore
buyer could not maintain action for fraud and
misrepresentation based on allegation that
defendant failed to disclose material facts
relating to the testing of a prototype bus.

+729 Francis J. O'Toole, P. David
Richardson, Fried, Frank, Harris, Sh¡iver &
Kampelman, Washington, D.C., Alexander R.
Sussman, Howard B. Levi, New York City (on
the brieÐ, Fried, Frank, Harris, Shriver &
Jacobson, New York CiW, for plaintiff-
appellants.

Frederick R. Wirtz, J. Anthony Sinclitico,
ITT, Gibson, Du¡rr & Crutcher, San Diego,
CaI., Gregory A. Markel, John A. Redmon,
New York City (of counsel), Davis, Markel,
Dwyer & Edwards, New York City, for
defendant-appeIIee.

*730 Before KAUFMAN and WINTER,
Circuit Judges and WYZANSKI, Senior
District Judee. [FN*]

FN* The Flonorable Charles E. Wyzanski, Jr.,
Senior District Judge, District of Massachusetls,
sitting by designation.

IRVING R. KAUFMAN, Ci¡cuit Judge:

On Januar¡r 3, 1978, Grumman Allied
Industries (Grumrnan), a subsidiary of the
Grum¡nan Corporation, acquired atl the
plants, books, records, and other assets ofThe
Flxible Company (Flxible), a subsidiary of the
Rohr Corporation. The price paid was $55
rnillion, and among the assets purchased were
two hand-built prototypes--Proto I and Proto
II--of a new bus known as the Model 870, and
the right to use the design for these
prototypes. After the sa-Ie was consummated,
and after Flxibte had sold more than 2,600
Model 870 buses, strrrcturaì defects arose, and
these buses were removed flom operation.
The dispute before us concerns the propriety of
gfanting Rohr's motion for suiûunar5¡

@
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judgment and the dismissal of Grumman's
complaint alleging Rohr's misrepresentation
and failure to disclose material facts relating
to the testing of the Model 870. We affirm
the lower court's holding because Grumman
contractually disclairned reliance upon the
representations at issue and enjoyed absolute
access to all relevant information necessary to
confrrm the validity of those representations.
In so concluding, we merely give effect to what
we perceive to be a clear manifestation of the
parties' intentions concerning the allocation of
risks in the purchase of Flxible's business.
Furthermore, we believe that our resu-lt
comports with modern precepts regarding
freedom of contract and limited judicial
intervention into private contractual
relationships.

Because the intricate factual setting of this
case is critical to its resolution, we set forth
the facts in some detail.

I.
The SaIe of Flxible

The roots of this dispute can be traced to
May of 1976, at which time Rohr ex¡rerienced
serious financial difficulties and considered
selling one of its subsidiaries, Flxible. To
determine the feasibility of selling a bus
manufacturing company, Rohr retained the
investment banking furn of White Weld &
Co., which prepared and circulated to a
number of potential buyers a memorandum
describing Flxible. Grum¡nan received a copy
of this memorandum, and in mid-1976
expressed an interest in acquiring Flxible.

The following fi-fteen months (May 1976 to
September 1977) saw Grum¡nan affrrmatively
pursue that interest. Armed with an arsenal
of seasoned negotiators, sophisticated
engineers, experienced executives and capable
attorneys and accountants, Grrrmrnan sought
to uncover all information relevant to its
potential acquisition. To this end, Gmmman
representatives repeatedly toured the Flxible
plants and, while there, were accorded
r¡nrestricted access to all personnel and
records. During this period, Grumman
representatives were shown a promotional

Page 4ã2

film containing representations, some of which
related to the testing of the Model 870. tFNll

FNt. This film was sent to Grurnman's Board of
Directors in June 1977. Among the stâfements

made in the sound track of the filrn were the
following: Like all Flxible buses, the 870 has been
thoroughly tested. It's been hit ... it's been
dropped ... it's been slammed ând subjected kr
exhaustive endurance and fatigue tests ou ttohr's
private test trâck at the Riverside International
Raceway in California.... During this test, the 870
was driven over a series of torturing obst¿cles,
almost 250 feet of 6-inch deep chockholes, and 7"5

feet of raised parallel strips spaced 2 inches ap¿rt in
a signwave pattern. This rigorous testing of the
870 culminates a 5-year transit vehicle research anrl
development program that involved all of the tJ70's
predecessors, Hi Value, Metro and federally
sponsored Transbus. These vehicles also were
tested ât Riverside ... the result--ttre tough and
ready 870. Before the 870 was road-tested, it was
subjected to a series of.suspension tests carrying the
equivalent of a full standee load. These tests
simulated thousands of miles of street driving.

+731 On September 29, 1977, and for tr;h.e

following three months, Grrrmrnan and Rohr
engaged in formal negotiations. In thesc:
negotiations, both sides were represented h¡r
experienced businessmen, engineers and
attorneys. Both parties formulated, reviewecl
and modified the several draft agreements
that were exchanged and öscussed during this
period. Indeed, Gnrmrnan appointed an
acquisition team and a negotiating team to
review engineering and financial matters and.
negotiate a contract that would protect
Grrrmman's best interests. Grrrmman's
acquisition team was comprised of fourteer¡_
persons, including three lawyers and at Ieast
four trained eng'ineers. The "acquisition"
personnel traveled to Flxible's facilities,
interviewed its employees and reviewed its
documents and products. Grum¡nan's
negotiating team was led by Robert Loar, a
forrner Chairman of the Board of Grumman;
Robert Landon, who was to become President
of Grum¡nan Flxible; Robert Somerville, an
experienced engineer who was kesident of
Grumman; and Thomas Genovese, General
Counsel to Grumman.
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Grum¡nan's negotiating team and Rohr's
negotiating team held four formal meetings
between September 29, 1977 and December 1,
1977. On September 29, 1977, t}:re rear A-
frame of the Proto tr cracked during
endurance testing and all testing was
suspended. Although Gnrmman had learned
that the testing of the Model 870 desigrr was
not complete as of July 1977, and that a
10,000 mile endurance test was scheduled,
neither the negotiatilg team nor the
acquisition team requested the results of the
testing.

After the negotiating teams had agreed on
the general terms of sale, Genovese,
Grrrm¡nan's counsel, prepared the initial draft
of what ultimately was to become the Final
Agreement. Thereafter, revisions were made
in a series of drafts, the drafts were subjected
to extensive and intensive internaì review by
Grumrnan, and their content was discussed by
Grumrnan and Rohr representatives at face-to-
face meetings convened in various locations
throughout the United States. Genovese
acknowledged he had read all seven drafts of
the contract, some of them more than once;
Somerville, who executed the contract on
behalf of Grumrnan, stated he had read
"through all of its iterations" before signing
the Agreement.

The Agreernent

The fruition of these extensive negotiations
and investigations was an 85 page Agreement
that was signed on December 15, L977,
executed on December 23, Ig77 and closed on
January 3, 1978. In this Agreement, the
parties set forth the representatioru they had
made to each other and disclai¡ned
representations as to specific matters. In
particular, the Agreement provided that (i)
Grumman has "made a lengthy, detailed, and
independ.ent investigation regarding
lRohr'sl Model 870 bus design and
specifications," [$ 4.3(b) tFN2l l; *732 (ii)
"neither the Construction in Progress nor the
Model 870 manufacturing techniques have yet
been tested by [Roh¡], and accordingly no
representations and warranties corrcerning
such have been or are hereby made, irnplied or

Fage 45$

given" t$ 4.3(b) 1' (iii) "except for the
waranties and representations set forth in
this Agreement no other statement,
warranty, representation or information,
verbal or written, shall be legally binding
upon any party or shall be the basis for
reliance by the other party" [$ 4.3(b) ]; (iv)
Rohr shall continue to accord Grumman access
to all Flxible facilities and records and "do
everything reasonably necessarJ¡ to enablat
[Grumman] to make a complete examination
of the assets and properties of [Rohr] and the
condition thereof' t$ 3.4(b) tFNSll; (v)
"neither party is relying upon ¿ìrry warranty or
representation of the other not fully set forth
herein" t$ 6.11 tFNall; (vi) Rohr's "sole
representation and warranty regarding the
know-how" (defrned in $ 1.1(i) to include
"design") was that Rohr "has the right to use
such" t$ 4.1(h) tFNSll; and (vii) Roh¡
disclaims "any warrranty, guarantee or
liability expressed by law or otherwise,
specifically including a disclai¡ner of the
implied warranties of title, merchantability
and frtness for intended use" [g 2.1(b) tFN61].

FN2. Section 4.3(b) provides in pertinent part:

[T]he parties have agreed that except for the
warranties and representations set forth in this
Agreement and said Exhibits and Schedules, no
other statement, wârranty, representation or
information, verbal or written, shall be legally
binding upon any parry or shall be the basis for
reliance by the other party. Not by way of
limitation of the foregoing, Seller specifically
disclaims any representation or warranfy regarding
the marketability of its Model 870 bus or that ir will
be salable for any specihed length of time @uyer
understanding that the position of the U.S.
Deparhnent ofTransportation is that a new group of
specihcations for is Transbus will be required for
all buses let for bid after September 30, l9?9, and

Buyer furfher recognizing that, due to the unknown
nature of funrre specifications of the Transbus, the

Model 870 may or may not be adaptable to meet

Transbus specihcations), or regarding the level of
prohtability of the current model bus or predicting
profitability for its Model 870 bus (including Bids

therefore already made or Customer Contracts

already made) or the current model bus, it being

further understood that in the introduction of any

new product, and in particular in the case of the

G)
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utilization of the Model 870 new manufacturing
techniques, that predictions of prohtability and

manufacturing and mass production effrciency are

uncertâin. Buyer recognizes that work on the

Construction in Progress and on the Model 870

Tooling is behind schedule, that Seller's existing

prototype Model 870 buses (which are being

transferred hereunder) have been manufacftrred 'by

hand' rather than by use of Model 870 Tooling, and

that neither the Construction in Progress nor the

Model 870 manufachrring techniques have yet been

tested by Seller, and accordingly, no representations

and warranties concerning such have been or are

hereby made, implied or given. There are no other

warranties or represen[ations, oral or written,

except as set fordr in this Agreement or the Exhibits

and Schedules hereto. Buyer is experienced in the

bus manufacturing business generally and the

regulations and requirements of the DeparÍnent of
Transportation and the Urban Mass Transit

Authority ("UMTA"), and wittr the use of aluminum

manufacturing specihcally, and has made a lengthy,

detailed and independent investigation regarding dre

Properties, Assets and Business generally regaiding

Seller's Model 870 bus design and specifications,

specifrcally, including the use not only of Buyer's

managerial, rnanufacturing and quality assurance

representatives, but also numerous persons in the

accounting, legal and tax professions.

FN3. Section 3.4(b) of the Agreement provides as

follows: fSeller shallì continue to afford Buyer, ifs

representatives, agents and ernployees, at all

reasonable tirnes and in a manner and under

circumstances which wilt not cause unreasonable

interference with the operation of Seller's business,

access to, and facilities to use in connection with

such access to, all of the Properties, Assets and

Business and all of Seller's books, files, records,

tax returns, summary written descriptions of
Seller's insurance policies, and other corporate

books and records relating thereto, for the purpose

of audit inspection examination and copying thereof,

and will do everything reasonably necessary to

enable Buyer to make a complete examination ol
the assets and properties of Seller and the condition

thereof and to obtåin risk analysis information and

other insurance underwriting data necessary to
protect the Bus Business after the Closing date.

FN4. Section 6.1I provides as follows: This

Agreernent and the Schedule and Exhibits thereto,

Page 454

together with all documents concurrently executed

or effective, constitute the enti¡e understanding

behveen the parties hereto, with respect to their

subject matter, and supersede all prior negotiations

and agreements. Neither parfy is relying upon any

warranty or representâtion of the other not fully set

forth herein. No party hereto shall be bound by

any communications befween them on the subject

matter hereof unless such are in writing and bear a
date contemporâneous with or subsequent to the

date hereof and are executed in accordance with the

provisions of this Agreement.

FN5. Section 4.1(h) provides in pertinent part: As

the sole representation and warranty in this

Agreement regarding the Know-how ldefined in

Exhibit A to include, among other things, 'all
engineering, technical data ... relating to the Bus

Business, including designs'1, to the best of Seller's

knowledge it has the right to use such, un¡estricted
by any person whose rights would materially and

adversely affect the Properties, Assets and

Business.

FN6. Section 2.1(b) provides as follows: Buyer

accepts the Properties, Assets and Business as is,

where is, whether at the Plants, at various job sites,

or at vendors' suppliers', subcontractors', or

consignees' places of business as of the Closing

Date without warranty as to their condition, fitness,

suff,rciency for intended use, or compliance widr

applicable laws or regulations, including without

limitation the Occupational Safety and Health Act of
1970, as amended ("OSHA"), or similar st¿te and

local laws or regulations, except for any matter

which as of the Closing Date was the subject of
Pending Litigation shown at Schedule ll, and Seller

also disclaims (except as specifrcally provided in

this agreement) any warranty, guarantee or liability
expressed by law or otherwise, specifically

including a disclaimer of the implied warranties of
title, merchantability and fitness for intended use,

and Buyer assumes liability for all compliance by

the Properties, Assets and Business with all state,

federal and local laws, ordinances, regulations and

orders, including but not limited to those related to

environment, safery (specifrcally including OSHA),

equal opporn-rnity, labor matters, and land use, and

Buyer agrees to hold Seller harmless from any

Claims and Fees in connection therewith, whether

or not any noncompliance or alleged noncompliance

occurred before or after the Closing Date.
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*733 Post-Acquisition Activities
At the time the sale was closed on Januar5l 3,
1978, the endr¡rance testing of the Model 870
remained incomplete, and records accurately
disclosing the defects that surfaced during
testing were turned over to Grum¡nan. The
endurance testing of Proto l[ was completed
under the auspices of Grumman in April of
1978.

Upon completion of the testing, the Chief
Engineer of Grumrnan, Edward Kravitz,
apprised Somerville of the A-frame's failure
during the endurance runs. Somerville did
nothing. Indeed, between April 1978 and
November 1980, he authorized the
manufacture and sale of the Model 870
without any additional testing. Afber more
than 2,600 Model 870 buses were produced
and sold to transit agencies throughout the
United States, a widely publicized A-frame
[FN?] failure occurred in New York City in
December 1980, necessitating the Model 870's
removal Íïom service.

FN7. The A-frame is a component of the rear

suspension understructure.

The District Court Proceedings

On April 19, 1983--more than two years
after the New York A-frame failure,
Grumman brought suit against Rohr in the
United States District Court for the Eastern
District of New York, a-lleging Rohr had
misrepresented and failed to disclose material
facts relating to the testing of the Model 870's
design In support of these claims, Grumman
cited representatioru made in the soundtrack
of the marketing film and in the prelirninary
prospectus prepared by White Weld & Co., as
well as oral statements made by certain
Flxible personnel. Grumman's complaint
sought $250 million in compensatory
damages, and $250 million in punitive
damages.

On December 2, 1983, Rohr moved for
stunmarJ¡ judgment, asserting that Grumman
contractually disclairned reliance on Rohr's
alleged misrepresentations, that Grumman
enjoyed access to all relevant information
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relating to the Model 870's testing (vitiating
its claim of justifiable reliance) and that
Rohr's relationship with Grumman did not
trigger a duty to disclose any facts not covered
by the express terms of the agreement or
already known by or available to Grumrnan.
On April 4, 1984, Judge Mishler granted
Rohr's swnmary judgment motion. The judge
concluded that given undisputed facts
establishing Grumman's pre-acquisition
investigatory activities, Grumman's expertise
and sophistication, the accessibility of Rohr's
plants, personnel and records, the arrn's-
length nature of the negotiations, and the
plain language of the Agreement, Grumman's
reliance on Rohr's alleged misrepresentations
was u4justifiable as a matter of law. In
addition, Judge Mishler concluded that Rohr
owed Grumma.n no duty of disclosure upon
which Grumman could premise a claim of
fraud by ornission.

tr.

Essential to understanding the propriety of
the district court's grant of summarJ¡
judgment is an appreciation of the lirnited
function of the judiciary in interposing its will
into the private contractual realm. Much has
been written about the tension between
classical and modern norrns of contract
interpretation. [FN8] Adherents of the *734
classical approach, animated by a belief that a
contractual agreement manifests the intent of
the parties in a completely integrated form,
favor the constmction of contracts by reference
to the explicit textual language. Modern or
"neo-classicaL" interpretation, on the other
hand, seems to derive from the prernise that a
contextual inquiry is a necessary and proper
prerequisite to an understanding of the
parties'intent. Although this battle has been
waged in legal journals and courts for decades,
we need not enter the fray. Both schools of
thought agree that a contextual inquiry is not
necessaÐ/ to determine the meaning of a term
where that term is clear on the face of the
contract. tFNgl By giving effect to explicit
contractua-I ter:rns, a court has a better chance
to carry out the intentions of the parties.
Particularly where the two sides are
sophisticated, their aì.Iocation of risk and
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potential benefit is properly treated as

supreme to any conflicting understanding we
may have. We believe there exists a point at
which clear contractual language must be read
to control a dispute. tFN1Ol And we deem the
language of this Agreement to be suitably
urnmbiguous.

FN8. See Macneil, Contracts: Adjustment of Long-

Term Economic Relations Under Classical,

Neoclassical, and Relational Contract Law, 72

Nw.U.L.Rev. 854 (1978); Farnsworth, "Meaning"

in the Law of Contracts, 76 Yale L.1.939,94647
(1967).

FN9. Although neoclassical partisans would suggest

that such an inquiry is necessary even to settle the

question whether the terms are clear in the frst
instance, we do not agree.

FNIO. We note that the judiciary's function in
interpreting contracts differs markedly from its role

in construing siatutes. Unlike contracts, statutes

are formulated by collective political bodies, not

individual pârties. Moreover, they are generally

crafted broadly to encompass as many variegated

factual situations as possible. Consequently,

statutory provisions are often detached from the

facts of a pårticular case and provide courts with
minimal assistance in resolving the dispute.

Judicial explication is not only proper in such

circumstances, it is mandated.

Mindfi.¡-l of these precepts, we turn to
Grum¡nan's contention that its
misrepresentation clai¡n is not barred despite
its specific disclaimers of reliance on Rohr's
representations concerning the testing of the
Model 870. We believe such an assertion
ignores basic contractual principles, as weII as
the controlling decisional law.

In Danann Realty Corp. v. Harris, 5 N.Y.2d
3L7, L84 N.Y.S.2d 599, 157 N.E.2d 597 (1959),

the New York Court of Appeals [FN11] held
that where a party specifically disclaims
reliance upon a representation in a contract,
that party cannot, in a subsequent action for
fraud, assert it was fraudulently induced to
enter into the contract by the very
representation it has disclaimed. In Dananr¡
a buyer of a lease to a building claimed he had
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been fraudulently induced to make the
purchase by false oral representations as to
the "operating expenses ofthe buitding and as
to the profi.ts to be derived from the
investment." 5 N.Y.2d at 319, 184 N.Y.S.2d
at 601, 157 N.E.2d at 598. In their contract,
however, the parties agreed as follows:

FNl l. Section 6.5 of the Agreement provides that it
"shall be construed and interpreted according to the

law of the State of New York."

" 'The Purchaser has examined the premises
agreed to be sold and is familiar with the
physical condition thereof. The Seller has
not made and does not make any
representations as to the physical condition,
rents, leases, expenses, operation or any
other matter or thing affecting or related to
the aforesaid prernises, except as herein
specifrcally set forth, and the Purchaser
hereby expressly acknowledges that no such
representations have been made, and the
Purchaser further acknowledges that it has
inspected the premises and agxees to take
the premises "as is".... It is understood and
agreed that all understandings and
agreements heretofore had between the
parties hereto are merged in this contract,
which alone fully and completely expresses
their agreement, and that the same is
entered into after full investigation, neither
pariy relying upon any statement or
representatiorq not embodied in this
contract, made by the other. The Purchaser
has inspected the buildings standing on said
premises and is thoroughly acquainted with
their conditiorl' " (Emphasis supplied by
Couri.)

*735 5 N.Y.zd at 320, 184 N.Y.S.2d at 601,
157 N.E.2d at 598. The seller of the lease
moved to dismiss the purchaser's action for
fraudulent rnisrepresentation based on the
terms of the Agreement. The Court of
Appeals granted the motion and dismissed the
buyer's complaint, noting the issue was
"whether the plaintiff [buyer] can possibly
establish reliance upon the
misrepresentations." 5 N.Y.2d at 319, 184
N.Y.S.2d at 601, 157 N.E.2d at 598. By
reference to the contractual provisions, the
Court concluded that:
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lPllainti,ff has in the plainest language
a¡nounced and stipulated that it is not
relying on any representations as to the very
matter as to which it now claims it was
defrauded. Such a speci-fi.c disclaimer
destroys the allegations in plaintiffs
complaint that the agreement was executed
in reliance upon these contrar¡r oral
representations . .. . "

Id. at 320-21, 184 N.Y.S.2d at 602,157 N.E.2d
at 599. Pointedly, the Court announced: "ff
the plaintiffhas made a bad bargain he cannot
avoid it in this man-ner." Id. at 323, 184
N.Y.S.2d at 604, 157 N.E.2d at 600. Danann
therefore stands for the principle that where
the parties to an agreement have expressly
a-llocated risks, the judiciary shall not intmde
into their contractual relatioruhip. tFNl2l
Ani¡nated by principles of traditiona_l contract
interpretation, the rrrle of Danann has
exhibited great resilience in the face of efforts
to delirnit its expanse. The instant dispute
concerns Grrrmman's mu,lti-faceted attempt to
ci¡cumvent the Danann doctrine. As we will
ex¡llain, however, its efforts at semantical
legerdemain are unavailing.

FNl2. The rule of Danann has been cited with
approval by both Williston and Corbin. See 5 S.

Williston, A Treatise on The Law of Contracts g

8ll at 893 (3d ed. 196l); 6 Id. g 873 at 337; t3
Id. $ 1540 at 62-63 ("where rhe writren agreemenr
stated thåt no represent¿tions not contâined in the

contract had been made and that the party had
conducted his own investigation, he was precluded
from alleging and proving the falsity of certain
representations included therein"); 3 A. Corbin,
Corrtracts $ 578 at 404 (2d ed. 1960).

A.

t1l Grumman asserts that the relevant
disclaimer provisions in the Agreement lack
the clarity and specificity necessar¡r to trigger
the rule of Danann. To support this claim,
Grumman cites the foltowing two
representations: "the Model 870 had been
thoroughly tested for 10,000 miles on an
endurance test track at Riverside, California"
and "the technological risks associated with
the Model 870 were minimal." The latter
representation addresses the efficacy of the
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Model 870's design, and any reliance on the
design was ex¡llicitly disclaimed in Sections
1.1(Ð, 2.1(b) and 4.3(b) of the Agreement.
Grumman's claim of reliance on the former
representation is somewhat more problematic,
insofar as reliance on the Model 820's testing
was not expressly d.isclaimed by Gr-umman in
the Agreement. Upon closer examination,
however, we believe it is clear that the testing
representation could have been material to
Grumman only as a means of validating the
desigrr of the bus. Indeed, Gr-umman's
President noted that the pur¡rose of "testing is
to find out the efFrcacy ofyour design in order
to have some--a feeling of security that the
design will indeed meet the requirements.',

For Grumrnan's argument to be persuasive,
then, Danann must be read to require the
existence of a precise identity between the
misrepresentation and the particular
disclaimer. Neither Danann nor its progeny
supports such a reading, however. Indeed,
quite the opposite conclusion is gleaned from
the case law. The Danann rule operates
where the substance of the disclairner
provisions tracks the substance of the alleged
misrepresentations, notwithstanding
semantical discrepancies. That these
principles continue to retain their vibrancy
was made clear last year in Ga-Ivatron
[rdustries Corp. v. Greenberg, 96 A.D.2d BB1,
466 N.Y.S.2d 35 (2d Dept.1983). There, the
court held that Danann precludes reliance
where a party acknowledged " 'firll familiarity
with the financial condition of the
Corporation' and disclaimed 'reliance on any
representations *736 ... made by any other
party hereto.' " Id. A sirnilar conclusion was
reached in Barrres v. Gould, 83 A.D.2d 900,
442 N.Y.S.2d 150 (2d Dept.1981), affd, 55
N.Y.zd 943, 449 N.y.S.2d L92, 434 N.E.2d 261
(1982), where the court found a disclaimer of
reliance upon representations as to the
"physical condition" of a business premises to
be su-fficiently specifrc to bar plainti-ffs action
for fraud regarding the repair of a boiler.
Mindfr¡l of the principles enunciated in the
cases cited above, we believe, as a matter of
Iaw, that the disclairner provisions in the
Agreement relating to design and testing are
su-ffrciently specific and unambiguous to
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invoke the Dana¡rn ru-le

B.

In addition, Gr-umman asserts that Danann
is inapposite in light of Section 2.3(d) of the
Agreement, which reserves Grumman's right
to seek rescission of the contract on the basis
of a knowing and intentional "false
representation by the Seller which was
material to the determination of Buyer to
coruummate the transaction herein." Upon
closer examination, Grrrmman's argument can
be bifrrrcated. Grumman claims that the
Agreement's disclaimer language (set forth in
Sections 2.1(b), 4.3(b) and 6.11), when viewed
in conjunction with Section 2.3(d), becomes
ambiguous and lacks the requisite clarity to
trigger the Danann rule. Further:nore,
Grumman argues that Section 2.3(d) removes
this case entirely from the ambit of the
Danann doctrine because Grumman has not
disclairned all reliance on Rohr's
representations, but rather has expressly
reserved the right to bring an action for
fr audulent rnisrepresentation.

The fallacy of both arguments is revealed by
reference to fundamental principals of contract
interpretation. Grum¡nan's construction of
Section 2.3(d) is expressly at odds with the
unambiguous terms of Sections 2.1(b) and
4.3(b), as well as Section 6.11, which provides
that "neither party is relying upon wananties
or representations of the other not firlly set
forth herein-" Moreover, Section 2.3(d) refers
to false representations within the Agreement.
Nowhere in Section 4.1, which defrnes
"Representations of the Seller," c¿rn the
material representations alleged by Grumman
be fou¡rd. Gnrmrnan's interpretation of
Section 2.3(d) would nullig not only the effect
of the disclaimer provisions, but also vitiate
the clear language of Section 6.11. The
principle that "contracts must be viewed so
that its terms may have effect rather than be
destroyed" rnilitates against such a
constr"uction See Zdanok v. Glidden Co., 288
F.2d 99, 104 (2d Cir.1961), affld, 370 U.S. 530,
82 S.Ct. 1459, 8 L.Ed.2d 671 (1962); Corhill
Corp. v. S.D. Plants, Inc., 9 N.Y.2d 595, 598-
99, 217 N.Y.S.2d 1, 3, 176 N.E.2d 37, 3g
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(1961); Restatement (Second) of Contracts, $
203 comment b (1981). In effect, Grumrnan
would have us ignore this most venerable of
contract noûns. This we are not prepared to
do.

C.

Furtherrnore, Grumrnan attempts to carve
out a lirnited exception to the Dana¡n ru-le j.u
instances where the disclaimer provisiolrs
were induced by fraud. In framing this
argument, Grum¡nan claims that Rohr
offrcials explicitly assr¡red the members of the
Grumman negotiating team that the
disclairner language of Section 4.3(b) did not
encompass the desiga and testing of the Modei
870. Grumman alleges that its acceptance of
this provision was secured only by Rohr's
flaudulent assur¿urce. We believe such an
argument must fail as a matter of law.

The genesis of the "procured by fraud"
exception may be for¡nd in the following
passage from Danann:

"The complaint here contains no allegations
that the contract was not read by the
purchaser. We can fairly conclude that
plaintiffls officers read and understood the
contract, and that they were aware of th<;
provision by which they aver that plaintiff
did not rely on such extra-contractua_l
representations. It is not alleged that this
provision was not understood, or that the
provision itself *737 was procured by fraud.
It would be u¡realistic to ascribe to
plaintiffs ofFrcers such incompetence that
they did not understand what they read and
signed. Cf. Ernst Iron Works v. Duratith
Corp., 270 N.Y. 165, 171, 200 N.E. 683, 685
... [T]he larger irnplication of the Ernst case
is that, where a person has read and
understood the disclaimer of representation
clause, he is bound by it. The court
rejected, as a matter of law, the allegation of
plaintiffs' 'that they relied upon an oral
statement made to them in direct
contradiction of this provision of the
contract.' "

5 N.Y.zd at 321-22,184 N.Y.S.2d at 602, 157
N.E.2d at 599. In light of the foregoing, we
construe the "procured by fraud" Ianguage to
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refer only to a situation where the party
against which the disclairner is asserted is
entirely unarivare of tJle existence of the
disclai¡ner--for example, where the disclai¡ner
is i¡serted surreptitiously into tJle final draft
ofthe contract. Nothing in the cases cited by
Grum¡nan suggests a contrarlr reading. See
Cohen v. Tenney Cor?., 318 F.Supp. 280
(S.D.N.Y.1970); Goostree v. P. Lorillard Co.,
26 Misc.2d 109, 202 N.Y.S.2d 456
(N.Y.Cnty.1960). Grum¡nan has offered no
evidence that it was unaware of the
disclaimer's eústence. Accordingly, the
"procured by fraud" exception is inapplicable
as a matter of law, and we are impelled to the
conclusion that this case is controlled squarely
by Danann.

m.

tzl The second pillar of Grumman's
argrrment is that the district court erred in
holding that Grumrnan could not clairn
reliance on Rohr's representations concerning
the testing and design of the Model 870. We
believe Grum¡nan's claim of justifiable
reliance was properly rejected by the district
court in light of und.isputed evidence
demonstrating that Grumman enjoyed
u¡fettered access to Flxible's plants, personnel
and documents; and that it possessed the
Iegal, tech¡rical and business erpertise
necessarJr to make effective use of that access.

The Supreme Cor¡rt has stated:
When the means of knowledge are open and
at hand, or furnished to the purchaser or his
agent, and no effort is made to prevent the
party from using them, and especially where
the purchaser undertakes examination for
himself, he will not be heard to say that he
has been deceíved to his injury by the
misrepresentations of the vendor.

See Shappirio v. Goldberg, 192 U.S. 232,241-
42, 24 S.Ct. 259, 26L, 4g L.Ed. 419 (1904).

lFNl8l The principle that access bars claims
of relíance on misrepresentations has been
expressly recognized by this Courü, see Aaron
Ferer & Soru, Ltd. v. Chase Manhattan Bank,
N.4., 73t F.2d Il2, 123 (2d Cir.198a);
Frigitemp Corp. v. Financial Dynamics Fund,
Inc.,524F.2d275,282 (2d Cir.1975), and New
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York State courts, see Most v. Monti, 91
A.D.2d 606, 456 N.Y.S.2d 42't, 429 (2d
Dept.1983); Danarur, supra, 5 N.Y.zd at 322,
184 N.Y.S.2d at 603, 157 N.E.2d at 599;
Marine Midland Bank v. Palm Beach
Moorings, Inc., 61 

^.D.2d 
927, 928, 403

N.Y.S.2d L5,17 (lst Dept.1978).

FNl3. The New York Court of Appeals reiterated
this principle in Danann: [Ilf the facts represented
âre not matters peculiarly within the party's
knowledge, and the other parry has the means

available to him of knowing, by the exercise of
ordinary intelligence, the truth, or the real quality of
the subject of the representation, he must make use

of those means, or he will not be heard to complain
that he was induced to enter into the transaction by
misrepresentation. 5 N.Y.2d at322, 184 N.Y.S.2d
at 603, 157 N.E.2d at 600.

Where sophisticated businessmen engaged
in major transactions enjoy access to critica-l
information but fail to take advantage of that
access, New York courts are particularly
disinclined to entertain claims of justifiable
reliance. In PaIn Beach Moorings, for
example, the court, in granting a motion for
sumrnary judgment, rejected a claim of
justifiable reliance, noting that to rule
otherwise would require a frnding that "an
experienced businessman, assumirì.g *738 a
controlling interest in a. corporation and
incurring heavy financial obligations; did so
on the basis of verbal assurances given to him
by the seller and a bank offrcial." See PaIm
Beach Moorings, supra, 403 N.Y.S.2d at 17.
This the court was not prepared to do,
particularly given its finding of undisputed
access to the corporate records necessar¡r to
confrrm or disprove the substance ofthe verbal
assurances. See also Most v. Monti, supra,
(summary judgment proper where an
experienced businessman clairned he
justifrably relied on a mere verbal assurance,
prompting him to incur a substantial frnancial
obligation).

Grumman--the allegedly defr auded plaintiff-
-is a Fortune 500 company, renowned world-
wide for its engineering expertise. The
transaction at issue is a $55 million corporate
acquisition. At all stages, Grrrmman was
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represented by a sophisticated group of
coursel, executives and engineers. Grum¡nan
enjoyed u¡rrestricted access to all the facilities,
persorurel and records of Rohr, and despite its
knowledge that the Model870 was undergoing
endr¡rance testing in late 1977, Grumman
neither inquired into the results of tJlat
testing, nor asked to scrutinize testing reports.
In light of the unambiguous ca6e law and the
undisputed facts, we agree with Judge Mishler
that Grum¡nan did not rely solely upon Rohr's
representations as to the desiga and testing of
the Model 870. If it did, such reliance was
plainly unjustifrable given its extensive
inquiries and investigations.

To preserve its claim ofjustifrable reliance,
Grumman contends that its duty to
investigate hinges on whether the information
required to confrrm or disprove the validity of
the desiga and testing representations was
peculiarly within Rohr's knowledge. In
support of this asserti.on, Grurnrnan cites
Mallis v. Bankers T?ust Co., 615 F.2d 68 (2d
Ci-r.1980), cert. denied, 449 U.S. 1123, 101
S.Ct. 938, 67 L.Ed.2d 109 (1981) and Tahini
Investments, Ltd. v. Bobrowsky, 99 A.D.2d
489, 470 N.Y.S.2d 431 (2d Dept.1984). We
findthese cases, however, to be inapposite. In
Mallis, a bank that was holding securities as
collateral did not inform the purchaser of
these securities--even upon direct inquiry--of
restrictions on their transfer. See Mallis,
supra, 615 F.2d at 73. In Tahini, the
purchaser of a 93-acre horse farm failed to
discover--despite an inspection of the farrn--ten
drums of buried chernicals. 99 A.D.2d at 490,
470 N.Y.S.2d at 432. Unlike the case before
us, [FN14i irr Mallis and Tahini, the allegedly
und.isclosed inforrnation was only known by--
and indeed only available to--the defendants,
and incapable of discovery by the plaintiff, no
matter how diligent its investigation

FN14. The district court expressly found that
"Grumman's experienced lawyers, engineers and
negotiators had full and fair opportunity to
investigate [and discover] the matters concerning
the design of the understructure of the Model 870,

the testing methods and the defects revealed through
testin!. "
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Accordingly, Grumman's right to
u¡restricted access and its failure to inquire
preclude, as a matter of law, its claim of
reliance on Roh¡'s alleged misrepresentations.

IV

The frnal prong of Grumrnan's argument is
that the district court ened in holding that
Rohr had no duty to disclose to Grurrman
material facts regarding the testing of the
Model 870. We frnd this argument to be
unavailing for all the reasons proffered in
Sections II and III of our opinion, because the
alleged material omissions are nothing more
than aff¡rrrative misrepresentations about the
testing and design of the Model 870. As such,
they are subject to the Agreement's plain
disclaimers as well as Grtrm¡nan's
unrestricted access and concomitant duty to
investigate.

Moreover, this Court has ex¡rressly held
that, under New York law, a duty to disclose
material facts is triggered: "first, *739 where
tJre parties enjoy a fiduciary relationship ...
and second, where one party possesses
superior knowledge, not readily available to
the other, and knows that the other is acting
on the basis of mistaken knowledge." Aaron
Ferer & Sons, Ltd., supra, 731 F.2d at L231'
see a.lso Frigitemp Co.p. v. Financial
þnamics Fund, supra, 524 F.zd at 283- We
hold tJlat neither condition is present in this
action. Grumman's attempt to transmute its
ordinar¡r arms-length business relationship
with Rohr into a fiduciary relationship is
unpersuasive. The fact that Rohr has sold
aircraft components to a subsidiary of
Grumman in no way alters our conclusion.
Grrrmman has completely failed to offer arry
evidence indicating that the parties placed
su-fficient trust and confrdence in each other to
trigger a duty ofdisclosure. See Aaron Ferer
& Sons, Ltd., supra, 731 F.2d at 122 (close
debtor-creditor relationship does not establish
a frduciar¡r duty); Frigitemp Corp., supra, 524
F.2d at279. Indeed, throughout the course of
this transaction, Grumman's representatives
confirmed that they were relying upon the
advice and cou¡rsel of their own engineers,
lawyers, and executives to protect Gr-umman's
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best interests--not upon a special relationship
with Rohr.

As this Court concluded in Aaron Ferer &
Sons, Ltd., supra, 731 F.2d at I23, a party's
knowledge is not superior where the relevant
information "was either a matter of public
record, was not pursued by plaintiffs, or was
disclosed at least in part ...." In light of the
undisputed evidence establishing Gmmman's
unrestricted access to Flxible's facilities,
personnel and records, as well as Grumman's
arsena-I of legal and technical talent, we frnd
the claim that Rohr possessed superior
knowledge (that was not readily available to
Grumman) to be without merit.

V

It is against this lega-l backdrop that we turn
to the precise issue presented on appeal--the
propriety of the district court's grant of
sunmary judgment. On a motion for
srunmary judgment, we are mindñ¡l of the
marirn "the court cannot try issues of fact; it
can only determine whether there are issues
to be tried." Heyman v. Comrnerce and
Industry Ins. Co., 524 F.zd 1317, 1319-20 (2d
Cir.1975). Moreover, the court must resolve
all ambiguities and draw all reasonable
inferences in favor of the party against who¡n
sr¡.mmarJ¡ judgment is sought, see id. at 1320,
with the burden on the moving party to
demonstrate the absence of any material issue
genuinely in dispute, see Adickes v. S.H.
Kress & Co., 398 U.S. I44, L57,90 S.Ct. 1598,
1608, 26 L.Ed.2d 142 (1970). Summary
judgment is appropriate where the factual
predicates of each legal question are
undisputed.

The issue whether, under the rule of
Danann, the specific disclaimers in the
Agreement precluded Grrmman foom
asserting it had been defrauded by Rohr is a
legal question that can be resolved by
reference to settled principles of contract
interpretation. See Tokio Marine & Fire Ins.
Co. v. McDonnell Douglas Corp., 617 F.2d 936,
940 (2d Ctu.1980). Once Rohr set forth facts
suffi.cient, pursuant to Fed.R.Civ.P. 56(c),
tFNl5l to make a prima facie showing that the

Fage 46n

ru-le of Danann was applicable, Fed.R.Civ.P.
56(e) IFN16I required Grumman *740 to offer
specific facts demonstrating the disclairners
were procured by fraud. We agree with the
district court that "[n]o evidence of fraud in
the inducement was offered by Grumrnan."

FNl5. Rule 56(c) states, in perrinent parr: The
judgment sought shall be rendered forthwith if the

pleadings, depositiorx, ânswers to interrogatories,
and admissions on fiIe, together with the afñdavits,
if any, show that there is no. genuine issue as to any
maferial fact and that the moving party is entitled to

a judgment as a matter of law.

FNl6. Rule 56(e) states, in pertinent part: \Phen a

motion for summary judgment is made and

supported as provided in this rule, an adverse parly
may not rest upon the mere allegations or denials ol
his pleading, but his response, by affrdavits or as

otherwise provided in this rule, must set f,orth

specific facts showing that there is a genuine issue

for trial. If he does not so respond, sumrnary
judgment, if appropriate, shall be entered againsÉ

him.

By proffering evidence demonstrating that
Grumman enjoyed access to Flxible's
facilities, personnel and documents and proof
that Grumman possessed the legal, technica-l
and business expertise necessaïJr to make
effective use of that access, Rohr met its Rule
56(c) burden ofestabtishing no genuine issues
of material fact. The burden then shifted to
Grumman to set forth specific facts raising
triable issues. We agree with Judge Mishfer
that Gru¡nman's conclusory statement that
"Rohr controlled the flow of inforrnation
between [itselfl and Grumman," absent anry
factual support, was insufücient to satis8r this
burden

Our conclusion that the district court
properly gxanted srunmary judgment is
bolstered by Grumman's extensive and
intensive discovery, sparuring a number of
years and yielding tens of thousands of pages
of corporate documents. As such, the factual
development necessaÐ¡ to the principled
resolution of this complex dispute was not
terminated prematurely. We are confident
that summary judgment was appropriately
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granted in this case.

Accordingly, the judgment of the district
court is affirmed.
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United States Court of Appeals,
Second Circuit.

HARSCO CORPORATION, Plaintiff-
AppeIIant,

v.
Rene SEGUI, Defendant,

MHC Holding Corp.; Dyson-Kissner-Moran
Corp.; DI(M-MLP Limited Partnership and
Adler & Shaykin Fund If, L.P., Defendants-

Appellees.

No. 1073, Docket 95-7929.

Argued March 25,1996.
Decided Aug, 1, 1996.

Buyer 'of company sued various forrner
officers and owners of the purchased company,
allegrng securities fraud, common-Iaw fraud,
breach of contract, and other claims. The
United States District Court for the Southern
District of New York, Lawrence M. McKerura,
J., dismissed complaint for failure to state a
clai:rr, and buyer appealed. The Court of
Appeals, Parker, Circuit Judge, held that: (1)

disclairner in purchase agreement precluded
federal securities claims; (2) disclaimer
precluded state law fraud and negligent
misrepresentation clairns; (3) district court
should have declined jurisdiction over state
law clairns for breach of contract and
indemnification; and (4) district court acted
within its discretion in dismissing clairns for
breach of frduciary duty.

Afürmed.

West Headnotes

[1] Federal Cor¡rts 763.1
1708k763.1

[1] Federal Courts 794
1708k794
On appeal from dismissal for failure to state a

claim, Court of Appeals reviews only adequacy
of complaint, assuming truth of plaintiffs
factual allegations. Fed.Rules Civ.Proc.Rule
12(bX6), 28 U.S.C.A.
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[2] Federa] Courts 776
1708k776
Dismissal of complaint for failure to state a
claim is reviewed de novo. Fed.Rules
Civ.Proc.Rule 12(bX6), 28 U.S.C.A.

[3] Federal Civil Procedure 1773
170Ak1773
Dismissal for failure to state a clai¡n is only
proper when it appe¿rrs beyond doubt that
there are no set of facts in support of
plainti-ffs claim which would entitle plaintiff
to relief. Fed.Rules Civ.Proc.Rule 12(bX6), 28
u.s.c.A.

[4] Federal Courts 794
1708k794
In reviewing dismissal of complaint for failure
to state a clairn, complaint is to be constrrred
in light most favorable to plaintiff. Fed.Rules
Civ.Proc.Rule 12(bX6), 28 U.S.C.A.

[5] Federal Courts 794
L70B]K794
In reviewing dismissal of complaint for failure
to state a clairn, appellate court must accept as

true atl factual allegations in complaint.
Fed.Rules Civ.Proc.Rule 12(bX6), 28 U.S.C.A.

[6]Secu¡itiesRegulation 60.48(1)
3498k60.48(1)
Generally, reasonable reliance must be proved
as element of securities fraud claim.
Securities Exchange Act of 1934, $ 10(b), as

amended, 15 U.C.S.A. $ 78jft); 17 C.F.R. $

240.10b-5.

[7] Fraud 20
184k20
Reasonable reliance must be proved under
New York law to recover for fraud and
negligent misrepresentation-

[8]SecuritiesRegulation 35.24
3498k35.24
Stipulation that waives compliance with duty
under Securities Exchange Act is void,
whether voluntary or not. Securities
Exchange Act of 1934, $ 29(a), as amended, 15

U.S.C.A. $ 78cc(a).
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[9] Seeurities Regulation 35.24
3498k35.24
Provision of agreement for purchase of
comparry, whereby sellers disclaimed
representations that \ir¡ere not in the
agreement, and merger clause of agreement
precluded buyer Í?om establishing reasonable
reliance required for securities fraud claim
based on representatio¡rs outside that contract,
where parties were sophisticated business
entities negotiating at atrn's length, and
buyer further protected itself by negotiating
for two weeks of confirmatory due diligence;
contract clearly delineated what
representations had been made. Securities
Exchange Act of 1934, $ 29(a), as amended, 15

U.S.C.A. $ 78cc(a).

[10]Fraud 20
184k20
Under New York law, where party specifically
disclai¡ns reliance upon particular
representation in contract, that parby cannot,
in subsequent action for common-law fraud,
claim it was fraudulently induced to enter into
the contract by the very representation it has
disclairned reliance upon.

[11] Fraud 36
184k36
Alleged representations by seller of company
that "plants in ltaly, Germany, the United
Kingdom, France and Austria would
experience a frnancial turnaround in 1993,"
that company "would place new emphasis on
developing its core steel business" and "phase
out" other businesses, that company "expected
growth in new areas of the world," and that
plants in China and Slovakia "would be frrlly
operational in 1993 with no significant start
up problems" \4'ere "projections of ... future
business and operations" within meaning of
provision of purchase agreement disclairning
representations not made in the agreement,
precluding claims under New York law of
fraud and negligent misrepresentation-

[12] Fraud 13(2)
184k13(2)
Under New York law, fraud liability may
attach when person states that something was
to be done when he knows all the time it was
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not to be done and that his representations
were false.

[13] Fraud 20
184k20
Under New York law, clairn that seller of
comp¿ury knew that Russian Plant was not
going to get built and represented otherwise
was barred by provision of purchase
agreement whereby se1ler disclai¡ned
representations that were not in the
agreement; disclaimer put buyer on sufficient
notice that representations regardilg the
Russian Plant could not reasonably be relied
on.

[14] Fraud 36
184k36
Under New York law, claim that sellers of
company failed to disclose their knowledge of
rnisconduct by president of company's French
subsidiary was barred by provision ofpurchase
agreement whereby seller disclai¡ned
representations that were not in the
agreement.

[15] Fraud 36
184k36
Under New York law, clairn that sellers of
comparry misrepresented that company owned
intellectual property rights in certain
technology wâs barred by provision of
purchase agreement whereby seller disclairned
representations that were not in the
agreement.

[16] Fraud 36
184k36
Under New York law, claim that sellers of
company misrepresented that company would
acquire Belgium plant by certain date was
barred by provision of purchase agreement
whereby seller disclai¡ned representations that
were not in the agreement.

[17] Federal Civil Procedure 636
170.Ak636
Complaint did not explain why representation
that company's internal auditor was
unavailable was fraudulent, as required to
plead such claim with requisite particularity.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.
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[18] Contracts 332(2)
95k332(2)
To state clai¡n for breach of contract under
New York law, complaint need only allege
existence of agreement, adequate performance
of contract by plaintiff, breach of contract by
defendant, and damages.

[19] Federal Courts 18
1708k18
Having properly dismissed federal securities
Iaws claims prior to any responsive pleadings,
district court should have declined jurisdiction
over state law clairns for breach of contract
and indemnification

[20] Federal Courts 18
1708k18
District court acted well within its discretion
when, after dismissing federal claims, it also
chose to dismiss claims for breach of fiduciary
duty.

*339 James J. Hagan, New York City
(Joseph M. Mclaughlin, Nancy L. Swifb,
Sirnpson Thacher & Bartlett, New York City,
of cou¡sel), for Plaintiff-Appellant.

Alvin B. Davis, Miami, FL (Jeffrey L.
Kravetz, Steel Hector & Davis, Miami, FL, of
counsel), for Defendants-Appellees MHC
Holding Cotp., Dyson-Kissner-Moran Corp.
and DKM-MLP Lirnited Partnership.

Yosef J. Riemer, New York City (Aitken
Thompson, Kirkland & Ellis, New York City,
Danell K. Ferurell, Philip M. Chiappone,
Fennell & Chiappone LLP, New York City, of
cou¡sel), for Defendant-Appellee Adler &
ShaykinFund II, L.P.

Before: NEWMAN, Chief Judge,
FEINBERG and PARKER, Circuit Judges.

PARKER, Circuit Judge.

The central issue in this case is whether
parties who negotiate at arrn's length for the
sa"Ie and purchase of a company can defrne the
transaction in a writing so as to preclude a
clai¡n of fraud based on representations not
made, and explicitly disclaimed, in that
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writing. The United Stetes District Court for
the Southern District of New York (Lawrence
M. McKerrna, Judge ) answered this question
affrrmatively in dismissing plainti-ffs
complaint for failure to state a claim upon
which relief can be granted pursuant to Rule
12(bX6) of the Federal Rules of Civil
Procedure. We agree and affrrm the
dismissal of plaintiffs fraud claims. We also
agree that plainti-ffs other causes of action
should be disrnissed.

I. BACKGROUND

Plaintiff, the Harsco Corporation ("Harsco"),
a Delaware corporation, sued various offrcers
and shareholders of MultiServ, a Netherlands
corporation which Harsco purchased. All of
Harsco's claims arise out of its purchase of
MuItiServ.

Harsco's complaint contained eight counts.
Count I charged a-ll defendants with federal
securities ÍÏaud under Rule 10b-5, 1? C.F.R. $

240.10b-5. Count II charged. some defendants
with breach of the written Purchase
Agreement ("Agreement"). Cou¡rt III sought
indemnification from certain defendants
stemming from the breach of contract claimed
in count If. Count fV charged all defendants
with common law fraud. Count V charged all
defendants with conunon law negligent
rnisrepresentation- Count V[ charged two
defendants with breach of fiduciary duty.
A¡rd counts VII and VItr charged certain
defendants under the theory of respondeat
superior for the acts of other defendants.

The district court ex¡llained its dismissal of
all counts in a Memorandum and Order dated
Aprit 4, 1995. The court dismissed the two
fraud claims (counts I and IÐ and the claim
for negligent misrepresentation (count V),
concluding from the complaint that Harsco
would be unable to prove reasonable reliance--
a required element of each claim. The court
dismissed the breach of contract claim (cou¡rt
ID, holding that the complaint failed to allege
a breach of any specifrc representation. The
indemnification clafurr (count m) was
dismissed because it was contingent on the
breach of contract claim. The court dismissed
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the breach of fiduciary duty claim (count VÐ,
declining to hear a case over which the court
had only supplemental jurisdiction when all
federal clai¡ns had already been dismissed.
Lastly the court dismissed the respondeat
superior claims (counts VII and VII[) because
the dismissa-l of their underlying theories of
Iiability eli¡ninated the prospect of vicarious
liability.

The district court's substantive analysis of
the various comrnon law clai¡ns assumed that
New York Iaw applies. That assumption is
not contested by the parties.

*340 As discussed in greater detail below,
the district court offered Harsco the
opportunity to replead its theories of fraud. and
breach of contract in so far as those claims
related to specific statements in the
Agreement. Harsco declined the invitation to
amend its complaint. Instead Harsco sought
and received an order dismissing its case in
order to,take this appeal.

[1] Because this is an appeal from a Rule
12(bX6) dismissal, we review only the
adequacy of the complaint, assuming the truth
of plaintiffs factua-l allegations. Allen v.
WestPoint-Pepperell, Inc., 945 F.2d 40, 44 (2d

Cir.1991). Accordingly, the following factual
summarJr is culled entirely from the
complaint.

Harsco "engaged in dornestic and
international manufacturing and marketing of
diverse goods and industrial services,
principally for steel, industrial, com¡nercial
constrrrction and infrastructr¡re." { 7. In
early 1993, Harsco was interested in
ex¡randing its business internationally. f l-5.
MultiServ's business, which was also
connected to the steel industry, frt with
Harsco's interest in international expansior¡- {
15.

In April 1993, representatives ofHarsco and
Mu-ltiServ met to discuss the possibility of the
purchase of MultiServ by Harsco. { 17. One
issue discussed during this meeting was a
projection of future earnings contained in an
offering memorandum, prepared by Morgan
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Stanley & Co., an investment banking fi;rm. $
t7. At this meeting MultiServ's
representatives stated that these projections
reflected conservative economic assumptions
and accounted for the prospects of
"questionable plants." { 17. The offering
memorandum prompted Harsco to continue
negotiations. f 18. As pari ofthe negotiating
process, Harsco representatives were given
access to MultiServ's chief frnancial officer
during three days in May 1993. During this
period of "exploratory due diligence," Harsco
made numerous inquiries into the affairs of
MultiServ. IIowever, some of the documents
which Harsco asked to see were not provided
by MultiServ. {f 17-18.

On July 8, 1993, Harsco and MultiServ
entered into the written "Agreement." { 20.
Harsco attached the Agreement to the
complaint. Thus the Agreement became part
of the complaint pursuant to Rule 10(c) of the
Federal Rules of Civil Procedure. The
Agreement is a sixty-plus page, single-spaced
document, consisting of seven "articles" which
in turn consist of numerous subsections, a
definitions Section, and other schedules and
attachments-

The Agreernent's second article details the
"Representations and Warranties" of the
parties involved in the transaction- The only
portion of the Agreement's second article
which the complaint cites is "Section 2.04." ff
33, 34, 102, 1"07, 108. Section 2.04 is fourteen
pages, single spaced, and consists ofseventeen
subsections, which in turn consist of numerous
sub-paragraphs. Section 2.04 constitutes the
defendants' "Representations and
Warranties." A partial list of the numerous
topics relating to the representations
contained in Section 2.04 includes the
capitalization of MultiServ, MultiServ's
frnancial statements, MultiServ's liabilities,
the ownership and condition of MultiServ's
assets, MultiServ's litigation exposure, taxes,
contracts, and environmental matters.
Significantly, Ilarsco's complaint nowhere
draws the court's or the defendants' attention
to any specific portion or passage of Section
2.04.

@
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Pursuant to the Agreement, Harsco agreed
to buy all of MultiServ's outstanding stock
and some of MultiServ's subordinated debt.
The Agreement made the purchase of
MultiServ contingent on fourteen days of
"confirrnatory due diligence." ![ 22. The
fourteen days of confirmatory due diligence
occuned from July B to July 23, 1993.
Section 1.04 of the agreement explained the
terms of the confrrmatory due diligence. f 26.
Section L.04, which co¡tsists of only two
paragraphs, states that

purchaser and its accountants, consultants,
and advisers shall be permitted ... to review
the premises, facilities, books and records
and Contracts of [MultiServ], and to conduct
interviews with Senior MultiServ Ofücers ...

regarding the business, *341 operations,
frnancial condition arrd results of operations
of [Mu]tiServl, for the purpose of confirming
the accuracy of the representations and
warranties of the [sellers] contained in
Article II hereof.

Section 1.04 also provided that Harsco's
advisor, Coopers & Lybrand, would be allowed
to review materials which MultiServ deemed
confrdential, such as pricing information, in
order to determine MultiServ's overall
profrtability. However, Section 1.04 made
clear that "Coopers & Lybrand shall not
disclose any such lconfidential] information to
lHarsco]."

If Harsco learned that any of the seller's
representations were not true during the
fourteen days of confirrnatory due diligence,
then Harsco could terminate the deal. Í 25.
Section 1.06(a) of the Purchase Agreement
stated that if Harsco "determined, as a result
of its Confirmatory Due Diligence, that the
representations a¡rd warranties of the lSellers]
set forth in Article II hereof shall not have
been, or shall not be, true and correct in all
material respects ... then lHarsco] shall have
the right to terrninate" the sale during the
fourteen days of confirmatory due diligence.
Harsco did not terminate the deal, and the
purchase closed on August 31, 1993. t[ 28.
The purchase required cash payments
totalling $216 million and the acquisition of
roughly $164 million in MultiServ debt. f 29.
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In a separate docurnent, also dated July 8,
Adrian Bowden, the CEO of MultiServ wrote a
Ietter to Harsco stating that he was uraware
of any significant problems facing MultiServ.
tFNll Í 24.

FNl. This letter, though cited to and described in
the complaint, wâs not attached to the complaint.

We may nonetheless review the letter in its enthefy.

San Leandro Emergency Medical Group Profit
Straring Plan v. Phitip Morris Cos., Inc., 75 F.3d

801, 80849 (2d Cir.l996). Doing so reveals that

this letter concluded with a postscript which alerted

the reader that the letter was to be of no legal

effect.

Harsco claims generally that "the
representations and warranties made in
Section 2.04 of the Agreement, and other
representations made by fthe sellers]
contained misrepresentations and omissions of
material facts." t[ 34. Harsco a]leges that
because the purchase price was $380 million
Iess the amor¡nt of certain debt, including
project frnance debt, the seller had a motive to
misrepresent the extent to which new projects
were completed. f f 4L-43. Against the
background of this general allegation, Harsco
tried to plead various discrete factual strains
of fraud relating to, among other things,
MultiServ's conduct during due diligence, the
status of plant constmction, the frnancial
prospects for MultiServ operations, and the
status of intellectual property rights. These
factual theories of fraud are described in
greater detail in part II.B.3. of this opinion.

tr. DISCUSSION

A. Standard of Review

[2] We review Rufe 12(bX6) dismissals de
novo.

t3lt4lt5j Dismissal under Rufe 12(bX6) is only
proper when it appears beyond doubt that
there are no set of facts in support of
plaintiffs claim which would entitle plaintiff
to relief. Conley v. Gibson, 355 U.S. 4I, 46,78
s.ct. 99, 102, 2 L.Ed.2d 80 (1957). "A
complaint should not be dismissed simply
because a plaintiff is unlikely to succeed on
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the merits." Scheuer v. Rhodes, 416 U.S. 232,
236,94 S.Ct. 1683, 1686, 40 L.Ed.2d 90 (1974).
In reviewing the dismissal of a complaint for
12(bX6) i¡suffìciency, the complaint is to be
construed in the light most favorable to the
plaintiff. 5A Charles A. Wright & Arthur R.
Miller, Federal Practice and Procedure $ 1357
(1990). Furthermore, the appellate court
"must accept as true all the factual allegations
in the complaint." Leatherrnan v. Tarrant
Courrty Narcotics Intelligence and
Coordination Unit, 507 U.S. 163, 164, 113
s.ct. 1160, tL6r,122 L.Ed.2d 517 (1993).

B. Reasonableness of Reliance

As mentioned above, Cou¡rt I of Harsco's
complaint charged all defendants with
violating *342 Sections 10(b) tFN2l and 20(a)
tFNSl of the Securities Rxchange Act, and
with violating Rule 10b-5 tFN4l promu-lgated
pursuant to $ 10(b). Counts fV and V charged
all defendants with cornmon law fraud and
negligent misrepresentation.

FN2. Section 10(b), 15 U.S.C. $ 78j(b), states It
shall be urilawful for any person, directly or
indirectly ... [t]o use or employ, in connection with
the purchase or sale of any security ... any

manipulative or deceptive device or contrivance in
contravention of such rules and regulations as the

Commission may prescribe as necessary or
appropriate in the public interest or for the

protection of investors.

FN3. Section 20(a) creates vicarious liability based

on violations of $ 10(b) and is not at issue

independent of $ lO(b).

FN4. Rule l0b-5, 17 C.F.R. $ 240.10b-5, provides

that, in connection with the sale of securities, it is

unlawful for a person (a) To employ any device,

scheme, or artifice to defraud, (b) To make any

untrue statement of mâteriâl fact or to omit to state

a material fact necessary in order to make the

statements made, in the light of circumstances under
which they were made, nol misleading, or (c) To
etrgage in any act, practice, or course of business

which operates or would operate as a fraud or
deceit upon any person[.]
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reliance must be proved as an element of a
securities fraud claim. tFNSl See Azrielli v.
Cohen Law Offices, 21 F.3d 512, 5L7 (2d
Cù.1994) (Ruìe 10b-5 "makes urùawfrrl any
rnisrepresentation that would cause
reasonable investors to rely thereon ....")
(internal quotation marks omitted). See also
Paracor Finance, Inc. v. General EIec. Capita-l
Cotp., 79 F.3d 878, 886 (gth Ciï.1996)
("Justifiable reliance is a lirnitation on a rule
10b-5 action which insures that there is a
causal connection between the
misrepresentation and the plaintiffs harm.")
(internal quotation marks omitted); Harrison
v. Dean Witter Reynolds, Inc., 79 F.3d 609,
618 (?th Ctu.1996) ("The fact of reliance ... is
not enough by itself; that reliance must be
justifiable, or reasonable."); One-O-One
Enter., Inc. v. Camso, 848 F.zd 1283, L286
(D.C.Cir.1988) ("plaintiffs' allegations must
indicate that their reliance on the allegedly
ÍÏaudulent representations was reasonable")
(citing Kennedy v. Josephthal & Co., 814 F.2d
798, 804 (lst Cir.1987)). Reasonable reliance
must a-lso be proved under New York law to
recover for fraud and negligent
misrepresentation- See Channel Master Corp.
v. Aluminium Ltd. Sales, Inc., 4 N.Y.2d 403,
407, L76 N.Y.S.2d 259,262, 151 N.E.2d 833
(1958) 1fraud); Heard v. City of New York, 82
N.Y.2d 66,75-76,603 N.Y.S.2d 4L4, 419,623
N.E.zd 54L, 546 (1983) (negligent
misrepresentation).

FN5. The exceptions to this rule relate to

circumstances where there are unusual "problems of
proof." Feinman v. Dean Witter Reynolds, 84 F.3d
539,54142 (2d Cir.1996) (discussing Basic [nc. v.
Levinson, 485 U.S. 224, 108 S.Ct. 978, 99

L.Ed.zd 194 (1988), a class action in which the

integrity of the market is alleged to have been

compromised, and Affdiated Ute Citizens v. United
Søtes, 406 U.S. 128, 92 S.Ct. 1456, 3I L-Fd-zd
741 (1972), where tot¿l non-disclosure of material
information was alleged, as exceptions to the

requirement to prove reliance).

The district court held that Sections 2.05
arrd 7.02 of the Agreement preclude Harsco
from establishing reasonable reliance.
Section 2.05 specifically disclaims
representations that are not in the agreement.[6]t7l The general rule is that reasonable

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002501



91F.3d 337
(Cite as: 91 F.3d 337, +I42)

It provides that the sellers
shall not be deemed to have made to
Purchaser arry representation or warranty
other than as expressly made by [the sellers]
in Sections 2.0L through 2.04 hereof....
Without lirniting the generality of the
foregoing, and notwithstanding any
otherwise express representations and
warranties made by the [sellers] in Sections
2.01 through 2.04 hereof ..., the lsellers]
make no representation or warranty to
Purchaser with respect to:
(a) any projections, esti¡nates or budgets
heretofore delivered to or made available to
Purchaser of future revenues, expenses or
e:çenditures, future results of operations,
letc.J; or
(b) any other information or documents
made available to Purchaser or its counsel,
accountants, or advisors with respect to
MultiServl, except as expressly covered by a
representation and warranty *343 contained
in Sections 2.01 through 2.04 hereof.

Section 7.02 is a merger clause, which states
that the Agreement "contains the entire
agreement between the parties hereto with
respect to the tra¡sactions contemplated by
this Agreement and supersedes all prior
anrangements or r¡nderstandings with respect
thereto."

Ilarsco argues that Sections 2.05 arrrd 7.02
should not be treated as a bar to establishing
reasonable reliance for three reasons. First
Harsco claims that giving Sections 2.05 and
7.02 such effect contravenes $ 29(a) of the
Securities Exchange Act of 1934. Second,
Harsco ¿rrgues tJrat u¡rder Ttrkish v.
Kasenetz, 27 F.3d 23 (2d Cir.1994), these
Sections of the purchase agreement reflect an
impermissible attenpt to insulate the
defendants from their own fraud. Thfud,
Ifarsco ¿ìrgues that Sections 2.05 and 7.02 are
not sufficiently specifrc to justi-fu the district
court's reliance on them. We reject each of
these arguments.

1. Section 29(a)

[8] Section 29(a) of the Exchange Act, 15
U.S.C. $ 78cc(a), states that

Any conditior¡ stipulation, or provision
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binding ¿uty person to waive compliance
with any provision of this chapter or of any
rule or regulation thereunder, or any r-ule of
an exchange required thereby shall be void.

"What the antiwaiver provision of $ 2g(a)
forbids is enforcement of agreements to waive
'compliance' with the provisions of the
statute." Shearson/American Express Inc. v.
McMahon, 482 U.S. 220,228,107 S.Ct. 2332,
2338, 96 L.Ed.2d 185 (1987). The underlying
concern of $ 29(a) is "whether the agreement
weakens [the] ability to recover under the
Exchange Act." Id. at 230, 107 S.Ct. at 2339
(citations and quotation marks omitted).
Furthermore, the voluntariness of an
agreement is irrelevant to whether $ 29(a)
forbids it. Id. "[I]f a stipulation waives
compliance with a statutory duty, it is void
u¡rder $ 29(a), whether voluntary or not." Id.
Thus the question here boils down to whether
Sections 2.05 and 7.02 of t}rre Agreement
weaken Harsco's ability to recover un:Ier g

10(b) of the Exchange Act in a way that $ 29(a)
prohibits. tFN61

FN6. We note that Harsco's g 29 argument, if
successful, would only warrant reversal on the
federal securities fraud claims. Section 29's affect,
if any, does not extend to the common law claims.

[9] There can be no question that the
Agreement "weakens" Harsco's ability to
recover under the Act. As the district court
observed the Agreement "outline[sl, with
great specificity, the representations and
warranties that Harsco agreed to rely upon--
and not rely upon--in purchasing all of
MultiServ's outstanding stock." According to
the district court, the Agreement limited the
bases upon which a fraud action could be
brought.

Thus, the Agreement can be described as
weakening Harsco's ability to recover under $
10(b) of the Exchange Act. We think,
however, that in the circumstances of this case
such a "weakening" does not constitute a
forbidden waiver of compliance. Here there is
a detailed writing developed via negotiatioru
among sophisticated business entities and
thei¡ advisors. That writing, we conclude,
defrnes the boundaries of the transaction.
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Harsco brings this suit principally alleging
conduct that falls outside those boundaries.

Harsco relies heavily on Rogen v. Ilikon
Cotp., 361 F.2d 260 (1st Ctu.1966). In Rogen,
the plaintiff, an individual shareholder of the
defendant company, sued u¡rder $ 10Õ),
alleging that he was induced to sell shares of a
comparry back to the cornpany at an udair
price by nondisclosure of positive information
regarding the company's prospects. Id. at 263.
Ttre first circuit reversed the district court's
srunmary judgment for defendants. The
district court granted sumrnary judgment in
part because the sales agreement at issue
stated that plaintiff

lwasì fully familiar with the business and
prospects of the corporatior¡ [was] not
relying on any representations or obligations
to make fulI disclosure with respect thereto,
and ha[s] made such investigation thereof as

[plaintitrJ deem[s] necessarT¡.
+344 Id. at 265. The court held that $ 29(a)
rendered such a contract provision void.

[O]n analysis, we see no fundamental
difference between saying, for example, 'I
waive any rights I might have because of
your representations or obligations to make
firll disclosr¡re' and 'I am not relying on your
representations or obligations to make fulI
disclosure.' Were we to hold that the
existence of this provision constituted the
basis (or a substantial part of the basis) for
fi.nding non-reliance as a matter of law, we
would have gone far toward eviscerating
Section 29(a).

Id. at 268 (footnote omitted). Defendants
analogize the contractual provision and the
circumstances of Rogen to this case.

The analogy fails. First, the court in Rogen
emphasized the disparity in bargaining power
between the plaintiff, an individual whom a
jury could conclude was "overtrusting," and
the defendant cor¡roration. See id. at 267-68.
In contrast, it is apparent from the complaint
and the Agreement in this case that both
Harsco and defendants were sophisticated
business entities negotiating at antn's length.
The Agreement here reflects this relative
parity. There is nothing in the first circuit's
detailed opinion which suggests the presence
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in Rogen of anything like Sections 2-04,2.05
aÍd7.02. In this case, Harsco was apparently
content that the detailed disclosures and
representations of Section 2.04 were
sufficiently complete. Harsco firrther
protected itselfby negotiating for two weeks of
confirmatory due diligence--the pu4)ose of
which was to confrrm the accuracy of
MultiServ's discl.osures. If Harsco had been
ulable to confirm the truth of the
representations in Section 2.04 during the due
diligence period, Harsco could have
terminated the deal. In short there is nothing
in the complaint or the Agreement that
indicates that Harsco was duped into waiving
the protections of the securities laws.

Harsco bought Section 2.04's fourteen pages
of representations. Unlike a contractual
provision which prohibits a party from suing
at all, the contract here reflects in detail the
reasons why Harsco bought MultiServ--in
essence, Harsco bought the representations
and, according to Sections 2.05 and 7.02,
nothing else. This means that there are
fourteen pages of representatioru, arry of
which, if Ílaudulent, can be the basis of a
fraud action against the sellers. But Harsco
specifically agreed that representations not
made in those fourteen pages were not made.
Thus, it is not fair to characterize Sections
2.05 and 7.02 as having prevented Harsco
Ílom protecting its substantive rights. Harsco
rigorously defined those rights in Section 2.04.

This analysis becomes a question of degree
and context. Harsco has not waived its rights
to bring any suit resu-Iting from this deal.
Each representation in Section 2.04 ís a tooth
which adds to the bite of Sections 2.05 and
7.02. In different circumstances (e.g., if there
were but one vague seller's representation) a
"no other representations" clause might be
toothless and run afoul of $ 29(a). But not
here.

2. Policy Against Fraud

Harsco also argues that Sections 2.05 and
7.02 should not be given effect because doilg
so would run afoul of the policy of deterring
fraud which we recogrrized in T\¡rkish v.
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Kasenetz, 27 F.3d 23 (2d Cirf.1994). But
T\¡rkish does not help Harsco. In T\ukish the
contract (which was a settlement agreement)
stated that the parties "have had full and
complete access to aII books, documents,
records, litigation fìles and other sources of
information affecting all litigationsl.]" 27
F.3d at 25. Elsewhere the contract stated
that certain representations were based on the
advice of accountants, and that in the event
those representations proved to be untrue,
then plaintiff would only have one remedy
(i.e., getting the loans repaid by the
defendant). Id. at 25. The fraud alleged was
that accountants never reviewed the accuracy
of any of the representations. Id. at 27. We
held the "firll disclosure" clause to be no bar to
suit. We emphasized that "plaintiffs do not
clairn that they relied on defendant's oral
representations; rather, they claim that they
relied on written representations in the
contract itself." Id. at 28. We further
disting¡rished a contract (such as the one here)
which "specifically disclaims the existence of'
the representations which *345 plaintiffs
claim are fraudulent. Id. Because here
Ifarsco clai¡ns that the representations outside
the contract were fraudulent, and because the
contract clearly delineates what
representations have been made, T\¡rkish does
not apply.

3. Specificity of Disclaimer

[10] Harsco's last claim is that the "no other
representations" clause of Section 2.05 is not
so specific as to put Harsco on notice of what it
could not reasonably rely on. Harsco
correctly states the rule an¡rounced by the
New York Court of Appeals in Danann Realty
Cory. v. Harris, 5 N.Y.2d 317, 184 N.Y.S.2d
599, 157 N.E.2d 597 (1959): where a party
speci-fically disclaims relia¡rce upon a
particular representation in a contract, that
party cannot, in a subsequent action for
conunon law fraud, claim it was fraudulently
induced to enter into the contract by the very
representation it has disclaimed reliance
upon. We have recognized a si¡nilar principle
in the securities fraud context. See Brown v.
E.F. Hutton Group, Inc., 991 F.2d 1020, 1033
(2d Cir.1993) (disclosure of risks in prospectus
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forecloses suit under 10b-5 claiming that the
security was u¡rsuited to plaintiffs investment
objectives).

In Danann the contract (for the purchase of a
lease on a building) stated that the seller had
not "made ... any representations as to the ...
expenses [or] operation... [of the buildine] and
the Purchaser hereby expressly acknowledges
that no such representations have been made."
5 N.Y.2d at 320, 184 N.Y.S.2d 599, 157
N.E.2d 597. The New York Court of Appeals
held that this language "destroys the
allegatioru in plaintiffs complaint that the
agreement was executed in reliance upon ...
contrar¡r ora-l representations." Id. at 320-21,
184 N.Y.S.2d 599, 157 N.E.2d 597.

Applying the Danann rule to the present
circumstances, our task is to compare the
language in Sections 2.04,2.05, and 7.02 to
the representations which Harsco claims are
fraudulent, keeping in mind the ann's length
nature of the negotiation and the
sophistication of the parties. The purpose in
making this comparison is to determine
whether once Harsco entered into the
Agreement, it became ur¡reasonable to rely on
the allegedly fraudulent representations.

To aid this analysis, we restate here the
most relevant portion of Section 2.05. After
reaffirrning representations in article II
(including the fourteen pages of Section 2.04
immediately preceding), Section 2.05 states
that Defendants "make no representation or
warranty to" Harsco regarding

(a) any projections, estimates or budgets
heretofore delivered to or made available to
Purchaser of future revenues, expenses or
ex¡lenditures, future results of operations (or
any component thereofl, future cash flows or
future finalcial condition (or any component
thereoÐ of MultiServl or the future business
and operations of lMultiServl; or
(b) any other information or documents
made available to lllarsco] or its counsel,
accountants or advisors with respect to
MultiSerwl or the business and operations of
[MultiServ], except as expressly covered by a
representation and warrarrty contained in
Sections 2.01 through 2.04 hereof.
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In light of this language, we review Harsco's
various factual theories of fraud.

a. General Business Prospects

[11] Paragraphs 48 and 49 of the Complaint
asserted t,Lat the following allegations, made
during the three days of prelirninar¡r due
diligence in May 1993, were fraudulent: that
"pÌ.ants in ltaly, Germany, the United
Kingdom, France and Austria would
experience a financial turnaround in 1993";
that MultiServ "woufd place new emphasis on
developing its core steel business" and "phase
o1rt" other businesses; that MultiServ
"expected. growth in new areas of the world";
and that plants in China and Slovakia "would
be fully operational in 1993 with no
signifrcant start up problems." On their face,
these representations are "projections of ...
future business and operations"--exactly what
Section 2.05 disclaims. In light of Sections
2.05 and 7.02, there is nothing in the
Complairrt which allows ¿ur inference of
reasonable reliance on these representations.
*346 Ttre distrÍct court correctly dismissed the
claims relating to these representations.

b. The Russian Plant

t12lt13l In paragraph 52 the Complaint
alleges that certain defendants represented in
July 1993, during confrrmatory due diligence,
that "the Russian Plant would be operating in
the fourbh quarter of 1993," and that those
same defendants knew or should have known
at that time that the main foundations for the
Russian Plant had not been poured. tFNTl
The question is whether the disclai¡ner of
"information... with respect to ... operations of
[MultiServl, except as expressly covered by a
representation and warranty contained in
Sections 2.01 through 2.04 hereof' put Harsco
on sufFrcient notice that representations
regarding the Russian Plant could not
reasonably be relied on. This is a closer call
than the allegations contained in paragraph
48. Unlike relatively vague expectations of
future perforrnance complained of in that
paragraph, here the allegation is more
detailed: defendants knew the Russian Plant
was not going to get built and represented
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otherwise.

FN7. On its face, this representation as well as

some of those discussed in the previous paragraph
âppear to be merely an unactionable statement of an

opinion regarding fuhrre events. However, fiaud
liability may attach when a person 'state[s] that
something was to be done when he kn [ows] all the

time it was not to be done and that his
representations were false." Channel Master Corp.
v. Aluminium Ltd. Sales, Inc., 4 N.Y.2d 403, 408,
176 N.Y.S.2d 259, 263, 151 N.E.2d 833, 836
(1958). Furthermore, a representation that a plant
will be built is readily distinguishable from
statements of " 'expectation' of higher sales" which
we have held unactionable under the Rule l0b-5.
Decker v. Massey-Ferguson, Ltd., 681 F.2d 111,

Ll7 (2d Cir.1982).

Nevertheless, and again relying on the
sophisticated context of this transaction, we
hold that Harsco must be held to its
agreement. There was no representation
whatsoever about the Russian Plant in
Sections 2.01 through 2.04. We think Harsco
should be treated as if it meant what it said
when it agreed in Section 2.05 that there were
no representations other than those contained
in Sections 2.01 through 2.04 t}:rat were part of
the transaction. Here, as in our analysis of $

29(a) of the Exchange Act, a less detailed
Section 2.04 might lead to a different result.
But the exhaustive nature of the Section 2.04
representations adds to the specifrcity of
Section 2.05's disclairner of other
representations. We can see no reason not to
hold Harsco to the deal it negotiated. Claims
relating to the Russian Plant were also
properþ dismissed.

c. French Self Dealing

t14l The complaint alleges mrmerous
instances ofirnproper conduct by the president
of MultiServ's French subsidiary and accuses
certain defendants of failing to disclose their
knowledge of that rnisconduct. {l 57-68. The
district court properly held that this portion of
the complaint was deficient because Harsco's
complaint failed to connect the alleged duty to
disclose the French self-dealing with any
representation from Section 2.04. The district
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court afforded Harsco an opportunity to fix its
pleading. Harsco opted not to.

The pleading needed fixing because, again,
we hold Harsco to the Agreement it negotiated
and entered into. Under the circumstances of
this case, "no other representations" means no
other representations.

Ironically, in this instance there was a
Section 2.04 representation which âppe¿rrs
suffrciently inconsistent with the allegations
of French impropriety to have allowed this
claim to continue past the Rule 12(bX6) stage.
Section 2.04(iX1) states that MultiServ was not
"i¡r violation ... of any Law ... where failure to
be in compliance would. have a Material
Adverse Effect." Ha¡sco's general citation to
Section 2.04 does not suffice to invoke this
small subset of the fourteen pages contained
therein As discussed below, fraud must be
pleaded with particularity. Fed.R.Civ.P. 9(b).
That requirement is not met by citing to
fou¡teen pages ofrepresentations when only a
few lines rlmong those fourteen pages consist
of a representation which plaintiff claims to be
deceitfr¡].

d. Rights to Scarfrng Technology

[15J Scarfrng is the process by which surface
defects are removed from slabs cast from
Iiquid steel, before those slabs are *347 rolled.
Scarfing is irnportant to maintain the quality
of the product. { 69. The offering
memorandum stated that MultiServ owned
the intellectual property rights to the
"Androfer" scarfrng technology. { 70. The
sellers also represented that the And¡ofer
techlology is superior to other scarfilg
methods. f 70. Lr reality, the rights to the
Androfer technology were in dispute. {t[ 71-75.
Harsco claims that defendants were aware of
this reality and misrepresented it to Harsco. t[
76. The self-declared owner of the Scarfrng
techlology has since offered the Androfer
rights to Harsco for $3 mitlion. { 79.

Notably, other than the general invocation
of Section 2.04, Harsco's complaint nowhere
directs the reader's attention to any provision
in the Agreement that relates to the status of
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MultiSerw's intellectual property rights.
Accordingly, this claim was also properly
dismissed.

As with the claims relating to French
improprieties, here too there is a short passage
within Section 2.04, Section 2.04(kX2XA),
which appears sufFrciently inconsistent with
the allegations relating to the state of the
Androfer patent to warrant this clairn
continuing past a 12(bX6) motion. Noting
this, the district court allowed Harsco an
opportunity to replead claims relating to
intellectual property rights. Harsco declined
in order to take this appeal.

e. The Belgium Acquisition

t16l Harsco clai¡ns that two defendants
"represented that MultiServ would acquire the
lBelgiuml Plant in June or July of 1993 for
approximately $13 million," t[ 80, and that
this representation was fraudulent. Section
2.0a(o) (3) of the Agreement incorporated
Exhibit 2.0a(oX3) to the Agreement. Exhibit
2.0a(oX3) states that the Belgium acquisition
"is not ex¡lected to be completed until
September or October of 1993." Sections 2.05
and 7.02, if they mean anything, mean that
the representations in Section 2.04 trump
representations outside the Agreement. Here
again Harsco's complaint belies ariy
suggestion of reasonable reliance. Dismissal
u¡rder RuIe 12(bX6) was proper.

4. Claim Relating to Conduct During Due
Diligence

[17] There is one other factual strain of fraud
that fails pursuant to Fed.R.Civ.P. 9(b),
notwithstanding any of the above analyses.
Rule 9(b) requires that allegations of fraud be
pleaded with particularity. Thus we have
explained that when a complaint charges
fraud, it must (1) detail the statements (or
omissions) that the plaintiff contends are
fraudulent, (2) identify the speaker, (3) state
where and when the statements (or omissions)
v¿ere made, and (4) explain why the
statements (or omissions) ¿rre fraudulent.
Shields v. Citytrust Bancorp., Inc., 25 F.3d
LL24, 1128 (2d Cir.1994); Ouaknine v.
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MacFarlane, 897 F.2d 75, 79 (2d Ctu.1990).
The policy behind Rule 9(b) is (1) to provide a
defendant with fair notice of plaintiffs clairn,
(2) to safeguard a defendant's reputation from
"irnprovident charges of wrongdoing" and (3)
to protect âgainst the institution of a strike
suit. Acito v. IMCERA Group, Inc., 47 F.3d
47,52 (2d Ctu.1995).

Harsco's allegations relating to due
diligence consist of the following: During the
confirmatory due diligence, MultiServ's CEO
(Bowden), took an "extended vacation." t[ 44.
Harsco did not know Bowden was going to go
away during this time. { 44. Also, other "key
employees," including MultiServ's
Comptroller, were "absent for substantial
parts of the Due Diligence period." n 44.
Harsco's requests to speak with MultiServ's
internal auditor during due diligence were
met with a response that the auditor was
unavailable. f 45. MultiServ denied Harsco's
requests to see and./or copy certain documents
during this period as well. t[ 46. Lastly,
Harsco asked for access to Mu-ì.tiServ's books
seven days a week during the due diligence
period; MultiServ gave âccess for only six
daysaweek.Í47.

The only representation mentioned in this
portion of the Complaint is that the auditor
was urâvailable. There is no explanation
regarding why that representation may be
fraudulent. Furthermore it cannot be said
that denial of a request to see documents could
constitute fraud, unless that denial suggested
falsely and deceitfully that those documents
did not exist (of which there is no +348

suggestion here). In short, the complaint's
recitation of particuìars relating to due
diligence falt far short of the requirements of
Rule 9(b).

In sum, all of the fraud and negligent
misrepresentation claims were properly
dismissed.

C. Contract Clairns

Tlre district court also dismissed the clai¡ns
for breach of contract and indemnification.
We a-ffirm the dismissal of these claims on an
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alternative basis" See Leecan v. Lopes, 893
F.2d 1434, 1435 (2d Cir.) (affirrning on
alternative grounds), cert. denied, 496 U.S.
929, 110 S.Ct.2627,110 L.Ed.2d 647 (1990).

The district court dismissed the breach of
contract claims because "Harsco does not ...
allege a breach of any specific representation
and wanranty contained within $ 2.04." The
district court may have applied an overþ
strict pleading standard to Harsco's breach of
contract clairn. Cf. Leatherman v. Tarrant
County Narcotics Intelligence and
Coordination Unit, 507 U.S. 163, 168, 113
s.ct. 1160, 1163, L22 L.Ed.zd 517 (1993) (
Fed.R.Civ.P. 9(b) applies only to allegations of
Í?aud and mistake).

[18] To state a claim in federal court for
breach of contract under New York law, a
complaint need only allege (1) the existence of
an agreement, (2) adequate perforrrrance of the
contract by the plaintiff, (3) breach ofcontract
by the defendant, and (4) damages. Tagare v.
Nynex Network Sys. Co., 92L F.Supp. 1146,
1149 (S.D.N.Y.1996). See al.so 5 Charles A.
Wright & Arthur R. Miller, Federa_l Practice
and Procedure $ 1235 (1990). Here paragraph
102 of the Complaint states

In Section 2.04 of the Agreement, lcertain
defendantsl made representations and
warranties of material facts to Harsco
concerning aspects of MultiServ's
compliance with laws [and] proprietary
rights. [Those same defendants] breached
the Agreement and the provisions of Section
2.04 by reason of the material
misrepresentations and omissior¡s of facts
alleged herein.

The complaint also alleges Harsco's
performance under the Agreement and
damages. {1T 103, 105. These pleadings may
be adequate to state a breach ofcontract claim
based on the Agreement. Sirnilarly, count III
of the complaint, which alleges a clairn for
indemnification based on breach of contract,
might aLso state a claim upon which relief can
be granted.

We do not decide whether these portions of
the complaint satis$r the requirements of
notice pleading. While a prudent plaintiff
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complaining of a breach of contract should
allege what representati,ons or warranties
were breached, it is not clea¡ that notice
pleading requires such specifrcity.

[19] Nevertheless, we affirm the dismissal of
the breach of contract and indemnification
claims. The district cou¡t could not have
properþ exercised supplemental jurisdiction
over these claims. The d.istrict court lacked
diversity jurisdiction in this case. [FNB] Thus,
the only basis for hearing the state law claims
w¿rs under a theory of supplemental
jurisdiction, assuming there were also federal
claims. As discussed above, the federal
securities law clairns were properþ dismissed
prior to ¿ury responsive pleadings. In light of
the early stage of this litigation, we affirm the
dismissal of the breach of contract claims
because the district court should have declined
jurisdiction over them. We note that our
reasoning, unlike that of the district court,
leaves Ifarsco the possibility ofbringing these
clairns in some state court (consistent with the
requirements of state court procedures). Cf.
Morse v. University of Vermont,973 F.2dL22,
127-28 (2d Cir.1992) (holdins it an abuse of
discretion to decide novel state law clairn
under theory of supplemental jurisdiction
after dismissal of federal claim).

FN8. Both Harsco and at least one defendant, MHC
Holding Corp., are Delaware corporations. Thus
complete diversity is lacking. See 28 U.S.C. $

1332(cXl) ("4 corporation shall be deemed to be a

citizen of any State by which it has been
incorporated."); Cushing v. Moore, 970 F.zd
1103, lL06 (2d Cir.l992) ("28 U.S.C. g 1332
requires complete diversity between all plaintiffs
and all defendants.").

*349 D. Other Claims

[20] The district court acted well within its
discretion when, after dismissing the federa_l
claims, it also chose to dismiss the claims for
breach of fiduciary duty. Furthermore, there
being no surviving underlying theory of
liability, the respondeat superior claims were
also properly dismissed.

Page 476

Accordingly, we affirm the dismissal of
Harsco's complaint. However, because our
reasoning is different than the district court's
regarding the dismissal of the state law
breach of contract and indemrrification claims,
Harsco may be able to bring that clairn in
state court, if state court procedure so allows.
Similarly, there may also be a forum in which
Harsco's claim for breach of fîduciary duty
may be heard, but that forum is not federal
court.

91F.8d 337, Fed. Sec. L. Rep. P 99,276

END OF DOC TMENT

Itr. CONCLUSION
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Supreme Court, Appellate Division, Thfud
Department, New York.

HOME TOWN MUFFLER INC., Appellant,
v.

COLE MUFFLER INC. et al., Respondents.

March 10, 1994.

Distributor of automobile parts brought
action against competitor and supplier,
alleging violation of General Business Law's
antitrust provision and. tor[ious interference
with contract. The Supreme Court, Broome
County, Fischer, J., granted swnmary
judgment against distributor, and distributor
appealed. The Supreme Court, Appellate
Division, Cardona, P.J., held that: (1)

distributor failed to prove antitrust claim in
connection with supplier's deletion of
distributor from its mailing list, and (2)

evidence that competitor rnay have persuaded
supplier to discontinue distributor as customer
was insufFrcient to establish claim of tortious
interference.

AfFrrmed.

West Headnotes

[1] Monopolies 12(1.3)
265k12(1.3)
Party clairning violation of. General Business
Law's antitrust provision must identify
relevant product market, describe natr¡re and
effects of alleged conspiracy, describe how
economic irnpact of conspiracy restrained trade
in ma¡ket in question, and identifr conspiracy
or reciprocal relationship between two or more
parties. McKinney's General Business Law $

340, subd. 1.

[2] Monopolies 28(7.5)
265k28(7.5)
Distributor of automobile products failed to
prove claim against supplier and competitor
under General Business Law's antitrust
provision in con¡rection with supplier's
deletion of distributor from its mailing list;
distributor presented only assertions and legal
conclusions, at most showing that competitor
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may have complained to supplier, and supplier
pointed to other reasons for terminating
distributor as customer. McKinney's General
Business Law $ 340, subd. 1.

[3] Monopolies 28(7.L)
265k28{l.r)

[3] Monopolies 28(7.5)
265k28(7.5)
Terminating distributor in response to
complaints by other distributors is not
su-ffi.cient to withstand sunmarJ¡ judgment
motion in action under General Business
Law's antitrust provision; agreement wiII not
be inferred from such actions, and they do not
indicate concerted behavior; there must be
evidence that tends to exclude possibility that
alleged conspirators were acting
independently. McKinney's General Business
Law $ 340, subd. 1.

[4]Torts L2
379k12
Evidence that automobile parts distributor's
competitor may have persuaded their mutual
supplier to discontinue distributor as customer
was insufficient to establish claim of tortious
interference with contract; distributor at most
showed existence of future contractual
relatioru or contract terrninable at will, and to
recover damages for interference in that
situation, distributor had to show that
competitor used "wrongf,rl means," such as
physical violence, fraud, rnisrepresentation,
civil suits, cri¡ninal prosecution or some
degree of economic pressure which did not
include persuasion alone, even if knowingly
directed at interfering with contract.

**736 Coughlin & Gerhart (Peter H.
Bouman, of counsel), Binghamton, for
appellant.

Harrcock & Estabrook (Thomas C. Buckel
Jr., of counsel), Syracuse, for CoIe Muffler Inc.,
respondent.

Levene, Gouldin & Thonr.pson (John H.
Hartman, of coursel), Binghamton, for AP
Parts Mfg. Lrc., respondent.
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Before CARDONA, P.J., and MIKOLL,
CREW and WEISS, JJ.

*764 CARDONA, Presiding Justice

Appeal from an order of the Supreme Court
(Fischer, J.), entered February 17, 1-993 in
Broome County, which granted defendants'
motions for sumrnar¡r judgment dismissing the
complaint.

Plaintiff was a retail establishment engaged
in the installation of rnu-fflers, shocks, struts
and springs in the City of Binghamton,
Broome County. Defendant CoIe Mufiler Inc.
was one of plaintiffs competitors. Defendant
AP Parts Manufacturing Inc. was a supplier of
various exhaust system products, shock
absorbers and brake parts. Cole was a major
and long-tirne customer of AP. At the time
plaintiff was initially formed in November
1988, it ordered only shock absorbers from AP
and. ordered its other parts from another
supplier. Thereafter, in the spring of 1989,
plaintiff was deleted from AP's mailing list.
As a consequence of this termination, *765
plaintiff comrnenced this suit against
defendants alleging that they had entered into
an "agreement, arrangement or combination"
whereby AP refused to sell its products to
plaintiff, resulting in the restraint of the free
exercise of plaintiffs retailing activities in
violation of General Business Law $ 340(1).
Plaintiff also asserted a cause of action
against Cole allegtug that Cole tortiously
interfered with plaintifPs contract with AP.
Defendants answered and, afber conducting
discovery, separately moved for summarJr
judgment. Supreme Court g¡anted the
motions and dismissed the complaint,
prompting this appeal by plaintiff.

We affrrm. In so doing, we initially note
that defendants caried their initial burden of
demonstrating their defenses as a matter of
Iaw to warrant surnmary judgment in their
favor (see, Friends of Ani¡nals v. Associated
Fur IVfÍ}s., 46 N.Y.2d 1065, 1067-1068, 416
N.Y.S.2d 790, 390 N.E.2d 298). The question
therefore distills to whether plaintiff adduced
su-fficient evidence in support of its claims to
require a trial (see, id.). An examination of
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the record reveals that plaintitr did not make
the requisite showing and therefore srunmar¡/
judgment was properþ granted to defendants.

[1] We turn first to plaintiffs claim that
defendants violated the antitrust provision of
**797 Genera-l Business Law $ 340(1). A
party claiming a violation of this statute,
which was modeled a.fter the Federal Sherman
Antitrust Act (15 U.S.C. $ 1; see, State of
New York v. Mobil Oil Corp., 38 N.Y.2d 460,
463, 381 N.Y.S.2d 426, 344 N.E.2d 357), must
(1) identi& the relevant product market, (2)
describe the nature and effects of the alleged
conspiracy, (3) describe how the economic
impact of the conspiracy restrained trade in
the market in question, and (4) identi& a
conspiracy or reciprocal relationship between
two or more parties (Creative Tïading Co. v.
Larkin-Pluznick-Larkin, Inc., 136 A.D.2d 461,
462,523 N.Y.S.2d 102; see, International Tel.
Prods. v. Twentieth Century-Fox TeI. Div.,
622 F.Supp. 1532).

[2] The record reveals that after plaintiff
ordered the shock absorbers from AP in
November 1988, AP sent plaintiff a credit
application which plaintiff never completed.
According to AP it deleted plaintiff from its
mailing list in part due to plaintiffs failure to
complete the credit application, but also
because plaintiff had not placed any orders
since the first order and AP was having doubts
about plaintiffs ability to successfr¡lly operate
its business. Although plaintiff claimed it
placed severa-I telephone orders for parts to
AP, it produced no documentation to support
this claim. Plaintiff also alleged that without
access to AP parts it could not compete with
+766 Cole. One of plaintiffs representatives
admitted, however, that although plaintiff
could have initially received AP mu-ffler and
exhaust parts, plaintiff declined and lirnited
its order to shock absorbers. Plaintiff argued
that it timitÆd its order because it had heard
that Cole had put pressure on AP not to sell to
plaintiff. Plaintiff reasoned that it would be
safe to order other parts from AP if AP
continued to sell it shocks. Supreme Court
noted the inconsistency of plaintiffs logic and
properly rejected it as conjecture. Rather
than state with specificity how the economic
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irnpact of the alleged agreement restrained
trade in the market, plainti-ff presented only
assertions and legal conclusions.

l3l It is true that direct evidence of a
conspiracy is rarely available and must be
proven by inferences from the behavior of the
a-lleged conspirators (see, H.L. Hayden Co. of
N.Y. v. Siemens Med. Sys., 879 F.2d 1005,
1012). Nevertheless, plaintiff at most has
shown that Cole may have complained. to AP.
Terminating a distributor in r€sponse to
complaints by other distributors is not
suffrcient to withstand a stunmary judgment
motion (see, Monsanto Co. v. Spray-Rite Serv.
Cotp., 465 U.S. 752, 759, 104 S.Ct. 1464,
L468,79 L.F,d.2d775). An agreement will not
be inferred from such actions and they do not
indicate concerted behavior (id.). There has to
be evidence that tends to exclude the
possibility that the alleged conspirators were
acting independentlv (id.; see, Matsushita
Elec. Indus. Co. v. Zetrit}i. Radio Corp., 475
u.s. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538).
Such evidence is lacking in this case. As
Supreme Court noted, AP pointed to other
reasons for terminating plaintiff as a
customer. Thus, the court properly granted
srrmrnarJ¡ judgment to defendants on
plainti-ff s antitrust claim.

t4l Turning to plaintiffs clai¡n for tortious
interference, it was required to establish (1)

the eústence of a contract between it and AP,
(2) Cole's knowledge of the contract, (3) Cole's
intentional inducement of AP to breach the
contract, and (4) darrages (see, Kronos, Inc. v.
AVX Corp., 81 N.Y.zd 90,94,595 N.Y.S.2d
931, 612 N.E.2d 289). At most plaintiff
showed the existence of future confractual
relations or a contract termin¿ble at will. In
order to recover damages for interference in
such a situation, plaintiff was required to
show that Cole used "wrongfi-rl 'means".

These include physical violence, fraud,
misrepresentation, civil suits, criminal
prosecution or some degree of economic
pressure which does not include persuasion
alone, even if knowingly directed at
interfering with the contract (see, Guard-Life
Corp. v. Parker Hardware Mfg. Corp., 50
N.Y.2d 183, 191, 428 N.Y.S.2d 628, 406
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N.E.2d 445; see also, Yan's Video v. Hong
Kong TV Video kograms, 133 A.D.2d 575,
520 N.Y.S.2d 143). Here, the evidence
showed only that CoIe may have persuaded
*767 AP to discontinue plaintiff as a customer,
which was not enough to withstand
defendants' motions.

In sum, plaintiff has relied on surmise and
speculation and has failed to establish the
existence of facts of su.fficient import to create
*+738 triable issues (see, Shaw v. Time-Life
Records, 38 N.Y.zd 20L, 207, 379 N.Y.S.2d
390, 341 N.E.2d 817; see also, Matsushita
Elec. Indus. Co. v. Zetritn' Radio Corp., supra,
475 U.S. at 585-586, 106 S.Ct. at 1355-1356).
Plaintiffs remaining contentions have been
considered and rejected as unpersuasive.

ORDERED that the order is affrrmed, with
costs.

MIKOLL, CREW and WEISS, JJ., concur

202 A,.D.zd 764, 608 N.Y.S.2d 735, t994-L
Tlade Cases P 70,554

END OF DOCUMENT
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IIYDRO INVESTORS, INC., Plaintiff-
C ounter-Defendant- Appellant,

Lawrence Taft , Plaintiff-Counter-Defendant,
v.

TRAFALGAR POWER INC., Marina
Development, Inc., and Arthu¡ Steckler,
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Appellant,
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Owners of hydroelectric power plants
brought malpractice action against
engineering frrm and engineer employed by
ñrm. Following jury verdict in favor of
plaintiffs, defendants moved for judgment
notwithstanding the verdict or new trial, and
plaintiffs moved to amend judgment to add
prejudgment interest. The United States
District Court for the Northern District of
New York, David N. Hurd, J., 63 F.Supp.2d
225, entered order denying motions, and
appeat was taken. The Court of Appeals,
Miner, Circuit Judge, held that: (1) engineer's
professional malpractice, in failing to properþ
calculate drop in height of water at site of
proposed hydroelectric plants, with result that
its esti¡nate of energy outputs for plants were
extremely optirnistic, qualified as proximate
cause of damages plaintiffs sustained in
proceeding with development project; (2)

"economic [oss" rule did not apply to lirnit
plainti-ffs' damages; (3) engineer's overly
optirrristic esti¡nates of projected energ'y
outputs were mere promises of future output,
as opposed to present representations of
existing fact, which would not support
negligent misrepresentation clai:rr; and (4)

difficulty of calculating prejudgment interest
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did not warrant ignoring the mandate of New
York interest statute.

Atrrmed in part; vacated in part and
remanded.

West Headnotes

[1] Federa-l Courts 776
L70Bk776
Court of Appeals reviews de novo district
court's denial of post-trial motion for judgment
as matter of law. Fed.Rules Civ.Proc.Rule 50,
28 U.S.C.A.

[2] Federal Courts 765
1708k765

[2] Federal Courts 801
1708k801
Court of Appeals will reverse denial of post-
trial motion for judgment as matter of law
only if, after making all credibility
assessments and drawing all inferences in
favor of non-moving party, reasonable juror
would be compelled to accept view of movant.
Fed.Ru-les Civ.Proc.Rule 50, 2B U.S.C.A.

[3] Federal Courts 825.I
1708k825.1
Court of Appeals reviews for abuse of
discretion the denial of motion for new trial.
Fed.Rules Civ.Proc.Rule 59, 28 U.S.C.A.

[4] Negligence 32I
272k32L
Under New York law, professional
malpractice is species of negligence, whose
general elements are: (1) negligence, (2) which
is proximate cause of (3) damages.

[5] Negligence 400
272k400

[SlNegligence L240
272k1240
Under New York law, engineer's professional
malpractice, in failing to properly calculate
drop in height of water at site of proposed
hydroelectric plants and in misapprehending
bypass flow requirements for plants, with
result that its esti¡nate of energy outputs for
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plants were extremely optirnistic, qualified as
proxirnate camse of damages that power
company sustained in proceeding with
development of plants, when energy ouþuts
were far less than those projected by engineer.

[6] Negligence 380
272k380

[6] Negligence 422
272k422
Proximate cause deterrnination does not
require jury to identify the liable party as sole
cause of harm; it only asks that identified
cause be a substantial factor in bringing about
injury.

[7] Negligence 463
272k463

[7ì Negligence L25I
272kL25t
Under New York law, "economic loss" rule did
not apply to prevent power company that
proceeded with development of hydroelectric
plants in reliance upon engineer's negligent
estirnate of projected energy outputs from
recovering damages, in professional
¡lalpractice action, based upon its lost
revenues.

[8] Products Liability !7.1
3134k17.1
"Economic loss" rule was developed by New
York courts as means of enforcing dictates of
privity in products liability actions, and of
preventing tort remedies Ílom eliminating
customar¡r limitations involved in cases
addressing sale of goods.

[9] Negligence 463
272k463
While doctrine of economic loss survives under
New York law, despite increasirg relaxation
of privity rules, it is not always applied in
negligence cases.

[10] Negligence 463
272k463

[10] Torts 5
379k5

Page 483

Continued role of "economic loss" ruÌe under
New York law is based prirnarily upott
recognition that relying solely on
foreseeability to defrne extent of liability in
cases involving economic loss, while generally
effective, can result in some instances in
liability so great that, as matter of policy,
courts will be reluctant to impose it; to
prevent such open-ended liability, courts apply
"econornic loss" rule to prevent recovery of
damages that are inappropriate because they
actually are in nature ofbreach ofcontract as
opposed to tort.

[11] Federal Courts 634
1708k634
It was not for tortfeasors to argue for fi¡st ti¡ne
upon appeal that jury's damages award for
tortfeasors' professional malpractice, in failing
to properly estimate projected energy outputs
of hydroelectric plants, was based on profrts
which were never recoverable r¡nder real
world conditions, where tortfeasors had rnade
precisely the opposite argument before jur¡r, in
contending that their energ-y output estimates
were attainable.

[12l Damages 208(1)
115k208(1)
Proper calculation of damages, in professional
malpractice case arising out of engineer's
failure to properly estimate projected energy
outputs of hydroelectric plants, was factual
question, which was properly submitted for
resolution by jury.

[13] Damages 184
115k184
Damages need not be calculated with
mathematical precision.

[14]Federal Civil Procedure 2265
L704k2265
District court's failure to make frndings of fact
and conclusions of law, in dismissing clai¡ns
for accounting and imposition of constructive
trust once litigant's breach of contract clains
had failed before jury, was not error, where
district court's failure to make findings of fact
and conclusions of law did not inhibit ability
of Court of Appeals tn review dismissal order,
which was clearly justifred orrce underlyilg
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breach of contract clairn was rejected.

[15] Negligence 1636
272kt636
Decision to allow evidence as to engineer's
alleged conflict of interest, as owner of
company which was to parbicipate in joint
venture for development of hydroelectric
plants and as employee of engineering frrm
that estimated projected energ'y outputs from
plants, was not abuse of discretion in
professional ma-lpractice case arising out of
fir'rn's failure to properly estimate projected
energ'y outputs; evidence was relevant ald
only minirnally prejudicial.

[16] Federal Courts 896.1
1708k896.1
Even assuming that district court erred, in
professional malpractice case arising out of
engineering firrn's malpractice in failing to
properly estimate projected energ'y outputs,
when court admitted eviderrce of engineer's
alleged conflict ofinterest, any such error was
not so gross as to require vacatur of jur¡l's
verdict and judgment.

[17] Fraud 13(3)
r"84k13(3)
IJnder New York law, elements of negligent
misrepresentation clairn are: (1) that
defendant had duty, as result of special
relationship, to give cor"rect information; (2)

that defendant made false representation that
he or she should have known was incorrect; (3)

that the information supplied in the
representation was known by defendant to be
desired by plaintiff for serious purpose; (4)

that plaintiff intended to rely and act upon it;
and (5) that plaintiff reasonabl.y relied on it to
his or her detriment.

[18] Fraud 11(1)
184k11(1)

[18]Fraud L2

L84k1.2
In order to support negligent
misrepresentation claim under New York law,
alleged misrepresentation must be factual in
nature, and not promissory or relating to
future events that might never come to
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fruition.

[19] Fraud L2
184k12
Engineer's overly optimistic estimates of
projected energ'y outputs from proposed
hydroelectric plants were mere promises of
future output, as opposed to present
representations of existing fact, which would
not support negligent misrepresentation clairn
under New York law when power company
went ahead with construction of proposed
plants and was unable to achieve projected
energ'y outputs.

[20]Fraud 20
184k20
Even assuming that engineer's overly
optirnistic estimates of projected energy
outputs from proposed hydroelectric plants
qualifred as the kind of representations that
might support negligent misrepresentation
clairn under New York law, power company
could not recover on negligent
misrepresentation theory for damages that it
sustained when it went ahead with
construction of proposed plants and could not
achieve projected energ'y outputs, where power
company possessed adequate knowledge that
project's frnancial success was unlikely and
went ahead with consh'uction of plants i.rt
question in hopes of scoring a payday wítÌr'
other plants that were bundled with these
known losers; requisite reliance was lacking.

[21] Negligence 1662
272kt662

[21] Negligence L672
272kr672
Professional rnalpractice claims agatLnst

engineer were properly dismissed for lack of
proof, where plaintiff presented no ex¡lert
testirnony thereon.

[22]Interest 39(2.50)
219k39(2.50)
Under New York law, court must award
prejudgment interest as matter of right, where
defendant's act or omission deprives or
otherwise interferes with title to, or possession

or enjoyment of, property. N.Y.McKinney's
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CPLR 5001(a).

[23] Interest 39(2.50)
219k39(2.50)
Difficulty of calculating prejudgment interest,
in suit arising out of engineering firm's failure
to properly esti¡nate projected enerry outputs
from proposed hydroelectric plants, with resuÌt
that power comprìrry was injured when it
proceeded with proposed construction and
could not achieve these projected outputs, did
not warrant ignoring the mandate of New
York statute, which requires award of
prejudgment interest as matter of right when
defendant's conduct deprives or otherwise
interferes with title to, or possession or
enjoyment of, property. N.Y.McKinley's
CPLR 5001(a).

*11 David Rabinowitz Moses & Singer LLP,
New York, NY (Roger L. Waldman, Moses &
Singer LLP, New York, NY, on the brief) for
Plaintiff-C ounter-Defendant- Appellant.

Carolyn Elefant, Law Offices of Carolyn
Elefant, Bethesda, 1\ÍD, for Defendant-
Appellant-Cross-Appellee Neal Dunlevy.

John Glover Roberts, Jr. Hogan & Hartson
L.L.P., Washington, DC (Catherine E. Stetson,
Hogan & Hartson, Washington, DC; Richard
E. Alexander, Harter, Secrest & Ernery,
Rochester, NY, on the brieÐ for Defendant-
Appellant-Cross-Appellee Stetson-Harza Corp.

Paul J. Yesawich, TTT, Harris Beach &
Wilcox, LLP, Rochester, NY (Lar¡ra W.
Smalley, Rochester, NY, on the brief) for
Defendants-Courrter-Clairnants-Appellees and
Plaintitr-Appellee-Cross-Appellant.

Before: MINER and STRAUB, Circuit
Judges, andTRAGER, District Judge. [FN*]

FN* The Honorable David G. Trager, of the United

States Dishict Court for the Eastern District of New

York, sitting by designation.

MINER, Circuit Judge:

This case consists of consolidated actions by
various individuals and entities involved in

Page 485

the development, constructior¡ andl/or
operation of six hydroelectric plarrts located in
upstate New York. The attempted
development of these sites has resulted in
frnancial disaster, extensive litigation before
the district courit, and the appeal before us.

Plaintiff-counter-defendant-appellant Hydro-
Investors, Inc. ("HII") appeals from an order
denying its post-trial motion for an accounting
and the irnposition of a constructive trust.
Defendant-appellant-cross-appellee Neal
Dunlevy ("Dunlevy") and defendant-appellant-
cross-appellee Stetson-Harza ("Stetson-Harza")
appeal from a judgment, following a jury
verdict, imposing joint and several liability on
them in the amount of $7.6 million for
damages stemming from their professional
malpractice with regard to the hydroelectric
plants at Ogderuburg and Forestport.
Dunlevy and Stetson-Harza also appeal from
the district court's denial of their post-trial
motions for a new trial and/or for judgment as
a matter of law.

* 12 Defendants-counter-clai¡nants-appellees
Tlafalgar Power, Inc., Marina Development,
Inc. ("Marina Development"), and Arthur
Steckler ("Steckler") (collectively "TPI") cross-
appeal from (1) a pre-trial order dismissing
their negtigent misrepresentation claim witltt
respect to the Adams and Kayuta Lake sites;
(2) orders entered at trial dismissing their
professional malpractice claims with respect to
Adams and Kayuta Lake; (3) orders entered
at trial dismissing breach of contract claims
with respect to the Adams, Kayuta Lake,
Forestport, and Ogdensburg sites; and (4) a
post-trial order dismissing their motion to
amend the judgment to include an award of
prejudgment interest.

For the reasons that follow, we affirm in
part and vacate in part the judgment and
orders of the district court and remand for
additional proceedings consistent with this
opinion.

BACKGROUND

Stetson-Harza is an engineering firm based
in Utica, New York. At certain tirnes
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pertinent to this appeal, Dunlevy, an
engineer, worked at Stetson-Harza. Dunlevy
also served as the principal and sole
shareholder of Htr. In the 1980s, Dudevy met
Steckler, a Canadian businessman who was
the sole owner of Marina Development.
Steckler also controlled TPI, a wholly owned
subsidiary of Marina Development.

In 1984, Dunlevy suggested to Steckler that
hydroelectric plants in upstate New York
could be profrtably developed. Dunlevy also
suggested that Steckler provide the capital to
develop the plants and that Dunìevy, via HII
or Stetson-Harza, would contribute
hydroelectric experbise. Steckler apparently
believed these projects would be a good

frnancial opportunity because oil prices were
nearing an all-tirne high and Congress had
passed legislation favoring alternative energ'y.
As a result of their discussions, Dullevy and
Steckler decided to enter the hydroelectric
power plant business together. Consequently,
TPI eventually retained Stetson-Harza and
HII to perform work associated with TPI's
licensing and possible development of six
hydroelectric plants in upstate New York:
Herkirner, Cranberry Lake, Kayuta Lake,
Adams, Forestport, and Ogdensbr¡rg.

On August 1, 1985, Steckler (via TPD and
Durùevy (via HII¡ entered into an agxeement
that calted for TPI to provide the capital while
HII would identi-fr the sites to be developed.
The specifrc sites were not identi-fied in the
agreement. The agreement did contain
attached schedules that conditioned HII's
participation in each project on a number of
factors, including construction within the
budget and meeting the expected energ'y
output. Despite the existence of this
agreement, Dunlevy's activities for TPI were
not lirnited to his work through HII. Indeed,
the liability asserted against Dunlevy in this
action stems from his role as chief engineer of
the Water Resources Department at Stetson-
}larza.

As part of TPI's effort to obtain financing for
the projects, Steckler asked Stetson-Harza to
prepare an analysis that could be used by
potential lenders to evaluate whether to invest
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in the projects. That analysis, dated October
27, L986, included an assessment of the energy
to be generated by each project as well as the
costs ofconstruction.

By November 1986, TPI was fulty
committed to the project, having decided to
develop six projects at an anticipated cost of
approximately $23 millior¡- Pursuant to this
commitment, TPI had purchased multi-million
dollar turbines for the Ogdensburg,
Forestport, Adams, and Kayuta Lake sites. It
also had located a lender that was willing to
make an equity contribution of nearly $7.5
million and had launched the Federal Energy
Regulatory Commission ("FERC") licensing
approva.l process.

The plants were constrrrcted in 1987 and
have proven to be frnancial disasters. At the
time of this appeal, TPI has not received *13

any profits from the plants. No equiþ has
been returned to the investors and no cash
distributions have taken place. Apparently,
the losses are only likely to increase in the
future as legislation favoring alternative
power sources ex¡lires. The primary problems
associated with the . development of these
plants are construction cost overrr¡¡s arrd
inadequate energy production.

As a result of claimed deficiencies arising
out of the frnancial difficulties associated with
these projects, HII asserted claims in 1989 for
breach of contract against TPI, seeking
specific performance, an accounting, and the
irnposition of a constructive trust. TPI in
turn sued Stetson-Harza, Dunlevy, and HII
atleging breach of contract, gross negligence,
negligence and/or professional malpractice,
gross misrepresentation, intentional
misrepresentation, negligent
misrepresentatior¡ and fraud. Plaintiff-
counter-defendant Lawrence Taft ("Taft") a-Iso

sued TPI, seeking (1) specific enforcement of
an alteged agteement providing that TPI
transfer an ownership right in the Adams,
Kayuta Lake, and Forestport sites back to
Taft,; (2) an accountinC; (3) the imposition of a
constructive trust; and (4) darnages for TPI's
and Stêckler's alleged fraud. Taft's claims
were later settled out of court. By pretrial
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order, the United States District Court for the
Northern District of New York (Kahl, J.)
granted sunmary judgment to Stetson-Harza,
Dunlevy, and Htr on the fraud, negligent
misrepresentation, and gross negligence
claims asserted by TPI. The rest of the case
proceeded to a jury trial that consumed
approximately 10 days in March and April
1999.

The evidence at trial, taken in the light
most favorable to the prevailing party,
revea-Ìed that although Dunlevy held himself
and Stetson-Harza out as experts in
hydroelectric engineering both had little
ex¡lerience with such projects. The evidence
showed that Dunlevy's prirnarSr ex¡lertise was
in computer applications and that Dunlevy
acted primarily as a salesman; recent college
graduates performed most of the engineering
analysis. TPI's evidence also ildicated that,
even u¡rder the best conditions, the energy
output estirnates provided by Stetson-Harza
and Du¡levy were overly optimistic. The
disparity between the estimated and actual
ouþut largely resulted from Stetson-Harza
and Dunlevy i-rrrproperly calcu-lating
Ogdensburg's head (the drop in height of
water, from the reservoi¡ down to the tailrace
at the plant's powerhouse) and
misapprehending the actual FERC bSpass
flow requirements for Forestport.

After TPI presented its case, the United
States District Court for the Northern District
of New York (ÉIurd, J.) entered judgment as a
matter of law dismissing (1) TPI's claims for
breach of contract and professional
malpractice based on the Adams and Kayuta
Lake sites and (2) the breach of contract
claims with regard to Forestport and
Ogdensburg. The rest of the claims proceeded
to a jury verdict. The jury found (1) TPI not
Iiable for breach of contract with regard to the
Ogdensburg, Herkirner, Cranberry Lake,
Kayuta Lake, Adams, and Forestport plants
and (2) Stetson-Harza and Dunlevy jointly and
severally liable in the amount of $7.6 million
for damages stemming from their engineering
malpractice in connection with the Iicensing
and./or development of the Ogdensburg and
Forestport plants. Af[er trial, the district
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court (Hurd, J.) denied (1) Htr's moti':n to set
aside the verdict, for judgment as a matter of
law, and for a new trial based on the jur¡r's
allegedly inconsistent verdicts; (2) Stetson-
Harza'6 motion for judgment as a matter of
law or for a new trial on the ground that TPI
failed to adequately prove professional
malpractice and the damages arising
therefrom; and (3) TPI's motion to amend the
judgment to include prejudgment interest
pursuant to N.Y. C.P.L.R. $ 5001(a).

This appeal followed.

+14 DISCUSSION

Stetson-Harza presents the following
arguments on appeal: (1) the judgment
against it shou-ld be reversed because TPI
failed to prove proximate cause; (2) TPI was
not entitled to lost revenues from an energy
output prediction "that was impossible to
achieve under real-world conditions"; (3) the
economic loss rule precludes TPI from
recovering for lost revenues on the negligence
clairn; and (4) Stetson-Harza is entitled to a
new trial because "the plaintiffs flawed
damages theory infected the entire case."

HII argues: (1) that the dismissal of its
claim for an accounting must be reversed
because the lower court failed to make
frndings of fact and conclusions of law
pursuant to Fed.R.Civ.P. 52 and the evidence
presented supported an accounting; (2) that
the dismissal of HII's equitable claims for a
constructive trust must be reversed because
the court failed to make frndings of fact and
conclusions of law; and (3) that the jury
verdict with reqlect to HII's breach of contract
claim should be reversed because of the
admission of allegedly highty prejudicial
evidence concerning Dudevy's conflict of
interest.

Dunlevy contends that there is insuffrcient
proof of professional malpractice liability to
supporb the judgment below. Dunlevy also
makes a number of arguments addressed to
the question of damages. He argues that (1)

TPI is not entitled to any damages because of
New York's economic loss rule for tort actions;
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(2) the cost of repairing the power plants
provides the appropriate measure of damages;
(3) calculating damages based on differences in
"gross profi.ts" is an error of law; and (4) even
accepting TPI's method of measuring
damages, the jury verdict is clearly erroneous.
Dunlevy further asserts that (1) the conflict of
interest evidence presented by TPI was
irnrelevant, highly prejudicial, infl.amrnatory,
and confusing and (2) if he is held to have
comrnitted malpractice as a manager versus as
an engineer, then he is protected from liability
by an exculpatory clause.

TPI replies to these various attacks on the
judgment below with several argrrments of its
own in support of the judgment and then cross-
appeals on several issues. In reply to the
appellants' arguments, TPI contends that (1)

there was overwhelming evidence that
Dunlevy and Stetson-Harza were negligent
and that Dunlevy's negligence proxirnately
caused TPI's damages; (2) the damages award
accurately represents the actual darnages that
were foreseeable; (3) the economic loss rule
does not prelude recovery for lost profits; (4)

the jur¡r's verdict was supported by the
evidence and accordingly a new trial is not
appropriate; and (5) the district court
correctly dismissed HII's claim for an
accounting and the irnposition of a
constructive trust. In the cross-appea-1, TPI
argues that the district cou¡t erred (1) in not
g¡anting TPI's request for prejudgment
interest on the negligence claim; (2) bv
dismissing, prior to trial, the negligent
misrepresentation claim relating to Adams
and Kayuta Lake; (3) bv dismissing, at trial,
TPI's breach of contract and professional
malpractice claims relating to Adams and
Kayuta Lake for insuffrcient evidence; and (4)
by dismissing, at "trial, TPI's breach of
contract claims for the Forestport and
Ogdensburg sites.

I. The Professional Malpractice Liability of
Stetson-Harza and Dunlevy with Respect to
the Ogdensburg and Forestport sites

Stetson-Harza artd Dunlevy both contend
that the jur5r's special verdict findings of
liability for engineering malpractice in
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connection with the licensing or development
of the Ogdensburg and Forestport plants are
u¡rsustainable. Consequently, they urge us to
find that the district court erred in denying
their post-trial motion for judgment as a
matter of law or for a new trial pursuant to
Rules 50 and 59 of the Federal Ru-les of Civil
Procedure.

*15 [1][2][3] Our review of the denial of a
Rule 50 motion is de novo. See Martinelli v.
Bridgeport Roman Catholic Diocesan Cotp.,
196 F.3d 409, 425 (2d Ctu.1999). "We ... will
reverse the denial of judgment as a matter of
law 'only f, notwithstanding making all
credibility assessments and drawing all
inferences in favor of [TPI], a reasonable juror
would be compelled to accept the view of
[Stetson-Harza and Dunlevyì.' " Gordon v.
Matthew Bender & Co., 186 F.3d 183, 184 (2d
Ci-r.1999) (quoting EEOC v. Ethan Allen, [rc.,
44 F.3d 116, 119 (2d Cir.199a)); see also
Weissman v. Dawn Joy Fashions, Inc., 214
F.Sd 224, 227 (2d Cir.2000). We review the
denial of the parties' Rule 59 motion for a new
trial for abuse of discretion. See Metromedia
Co. v. Fugazry, 983 F.2d 350, 363 (2d Cir.1992).

[4][5] Under New York law, "professional
malpractice[ ] is a species of negligence. As
such, its general elements are (1) negligence,
(2) which is the proxirnate cause of (3)
damages." Marks Polarized Corp. v. Solinger
& Gordon, 124 Misc.2d 266, 476 N.Y.S.2d 743,
744 (1984). Stetson-Harza's appeal is based
on its contention that TPI failed. to prove that
the alleged acts of malpractice were the
proxirnate cause of its injury, since "negligent
measurements of the flow and head at
Forestport and Ogdensburg did not cause
those plants to generate less energ:y."
Stetson-Harza's Br. at 24. Stetson-Harza
asserts that it was "ltlhe low head of the river,
the surrounding terrain, and (with respect to
Forestport) FERC's decision to require 140[cfs]
of bypass flow lthat] caused the lower energy
output--and thus [TPI]'s lower revenues." Id.

[6] We reject this reasoning as specious. It
was not merely the failu¡e of the plants, based
on thei¡ physical characteristics, to generate
the desired amount of energy that caused
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TPI's damage. The legal cause of TPI's injury
was Du¡levy's failure to adequately convey
the realities of Ogdensburg and Forestport
with a level of professional care that would
have allowed TPI to make its business
decisions with respect to those sites based on
reasonably reliable technical information.
The physicat traits of the sites only served to
provide the conditions precedent to the
malpractice comrnitted by Dunlevy. A
proximate cause determination does not
require a jury to identify the liable party as

the sole cause of harm; it only asks that the
identified cause be a substantial factor in
bringrng about the injury. See AUSA Life
Ins. Co. v. Ernst & Young, 206 F.3d 202,2t5
(2d Cir.2000); Fane v. Zimmer, I¡rc.,927 F.zd
124, L28 (2d Cir.1991); Voss v. Black &
Decker Mfg. Co., 59 N.Y.2d 102, L07, 463
N.Y.S.2d 398, 450 N.E.2d 204 (1983). Once

the jury was convinced that the minimal
standard of professiona-l care was not met in
this case, the proxirnate cause of TPI's injury
could easily be construed to be the
carelessness of Dunlevy, and, through the
doctrine of respondeat superior, his employer
Stetson-Harza.

Dunlevy's appeal advances a number of
arguments with respect to the findings of
malpractice liability. Upon an exarnination
of these arguments, we frnd that while these

arguments may have had merit before a jur¡r,

we are constrained to accept the jury's
resolution of these factual issues.

We further note that Dunlevy's contention
that he should be relieved of liability due to
certain negligent acts by the plaintiffs--e.g.,
Steckler's decision to purchase large turbines
despite Dunlevy's November 1986 suggestion
that smaller turbines might be purchased in
anticipation of lower flows, or TPI's decision
not to excavate the tailrace at Ogdensburg--is
adequately accounted for by the jury's special
verdict apportioning 20lo of tlne liability to the
plaintiffs in comparative fault and in the
consequent pro rata reduction of the plaintiffs'
damages award.

II. The Economic Loss Rule
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[7] Stetson-H:tza and Dunlevy contend that
the district court improperly permitted *16

TPI to obtain a damage award based on "Iost
revenues" in violation of the economic loss

rule found in New York cases. They posit
that even if the evidence supported a frnding
of professional malpractice, the damages
awarded below reflect the quintessential
expectation damages found in breach of
contract actions as oPPosed to the
compensatory awards customarily found in
tort actions. In response, TPI contends that
the appellants waived this argrrment by
failing to raise it before the trial court and
that TPI's professional malpractice claim falls
within the narrow category of claims exempt
from the New York economic loss restriction.

We beginby addressing TPI's argument that
Stetson-Harza and Dunlevy waived this issue
by failing to raise it below. While the
appellants may very well have waived this
contention by failing to raise it below, see

Commander Oil Corp. v. Barlo Equip. Cotp.,
215 F.3d 321, 332 (2d Ciï.2000) ("Commander
Oit argues that it is entitled to contractual
indemnification from Barlo.... However,
Comrnander OiI failed to raise the issue below
in a tirnely maruter and it is therefore waived
for pu4)oses of this appeal."); Austin-
Westshore Constr. Co. v. Federated Dep't
Stores, Inc., 934 F.zd !2t7, L222-23 (ILt}:.
Ch.1991), we frnd it u¡necessary to resolve
the argument here because, even assuming
arguendo that they may raise the argument
here, we frnd no merit in it.

t8l The economic loss rule was adoþted by
the New York Court of Appeals in Schiavone
Construction Co. v. Elgood Mayo Corp., 56

N.Y.2d 66?, 668-69, 451 N.Y.S.2d 720, 436
N.E.2d 1322 (L982), rev'g on dissent below, 81

A.D.2d 22L,227-234, 439 N.Y.S.2d 933 (1981)
(Silverman, J., dissenting). See 5th Ave.
Chocolatiere, Ltd. v. 540 Acquisition Co-, 712

N.Y.S.2d 8, 11 (N.Y.App.Div.2000). The rule
developed as a way of enforcing the dictates of
privity in product liability law and preventing
tort remedies from elirninating the customary
lirnitations involved in cases addressing the
sale of goods. See id. at Ll'12. "[T]he
majority of cases enunciating the economic
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loss rule [have] arise[n] in the context of
product liability, where the economic losses
are essentiaìly contractual in nature, and
therefore the risk may be allocated by the
parties, as reflected in the purchase price,
UCC warranties or insurance...." Id. at 1-1;

See also Saratoga Fishing Co. v. J.M.
Martinac & Co., 520 U.S. 875, 885, 117 S.Ct.
1783, 138 L.Ed.2d 76 (199Ð ("In East River
S.S. Corp. v. TYansamerica Delaval Inc., 476
u.s. 858, 106 S.Ct. 2295, 90 L.Ed.2d 865
(1986), we adopted as part of adrniralty law
the so-called 'economic loss' rrrle, which denies
the purchaser of a defective product a tort
action against the seller or manufacturer for
purely economic losses sustained as a result of
the product's failure.") (Scalia and Thomas,
JJ., dissenting) (parallel citation omitted).

tgÏl0l Altlrough the doctrine survives in
today's caselaw despite the increasing
relaxation of privity rules, it is not always
applied in negligence cases. See 5th Ave.
Chocolatiere, 7L2 N.Y.S.2d at 12. Prirnarily,
its continuing role is based on the recognition
that "[r]elying solely on foreseeability to
defrne the extent of liability [in cases
involving economic lossl, while generally
effective, could resu-lt in some instances in
liability so great that, as a matter of policy,
courts woul.d be reluctant to irnpose it." Id. at
12. To prevent such open-ended liability,
courts have applied the economic loss rule to
prevent the recovery of damages that are
inappropriate because they actually lie in the
nature ofbreach ofcontract as opposed to tort.
See 532 Madison Ave. Gourmet Foods, Inc. v.
Finlandia Ctr., Inc., 271 A.D.zd 49, 7tL
N.Y.S.2d 391, 393 (2000) ("[P]ure economic
losses (without property damage or personal
injury) are not recoverable in a negligence
action, and ... a clai¡nant suffering purely
financial losses is restricted to an action in
contract for the beneht of its bargain-"). The
ditrrcutty in our case is deterrnining where to
draw the line: TPI contends that the
professional malpractice *17 of Stetson-Harza
and Dunlevy requires the damages awarded
below, and the appellants ¿ìrgue that these
damages are ¿rn improper award of expectation
damages truty stemming from breach of
contract.
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In Sommer v. Federal Signal Co.p., "19

N.Y.2d 540, 548, 583 N.Y.S.2d 957, 593
N.E.2d 1365 (1992), the New York Court of
Appeals considered whether the economic loss
rule applied in an action against a frre alarm
comp¿rny for negligent services resulting in
extensive property damage. The fi¡e alarrn
company's employee erred in shutting off the
frre alarm system at a 42-story skyscraper in
New York City. Seven to nine minutes aft,er
the alarm was shut off, the fire alarm
comp¿üry started receiving frre signals from
the skyscraper. However, the technician on
duty at the fì¡e alarm company ignored the
calls. A fou¡-alarm fire was eventually
reported directly to the authorities, but all of
the parties acknowledged that the alarm
comp¿ury could have alerted the authorities
minutes earlier. The frre resulted in millions
in damages and led to a spate of lawsuits"
See id. at 548-49, 5Bg N.Y.S.2d 957, 593
N.E.2d 1365.

The Court of Appeals began its discussion by
analyzing whether the company owning the
skyscraper could pursue a tort clai¡n against
the fire alarm comparry, or whether the
skyscraper's owner was limited to breach of
contract remedies. Explaining its d.iffrculty in
resolving the case, the New York Court of
Appeals recalled the following statement from
one ofits prior cases:

Between actions plainly ex contractu and
those as clearly ex delicto there exists what
has been termed a border-land, where the
Iines ofdistinction are shadowy and obscure,
and the tort and the contract so approach
each other, and become so nearly coincident
as to make their practical separation
somewhat difficult.

Id. at 550-51, 583 N.Y.S.2d 957, 593 N.E.zd
1365 (quoting Rich v. New York Cent. &
Hudson River R.R. Co., 87 N.Y. 382, 390
(1882).

After discussing the various ways in which a
claim may be contractua-l or tort-like, the
court concluded that the claims of the
skyscraper owner were not limited to breach of
contract theories, but could also sound in tort.
See íd. at 552,583 N.Y.S.2d 957, 593 N.E.2d
1365. It looked to several factors: (1) that the
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fi¡e alarm company's duty of care derived not
only from contract but Íbom the nature of its
services; (2) that the frre alarm stations are
franchised and regulated by the City; (3) that
the fire alarm company served a signifrcant
public interest; (4) that the breach of the frre
a-larm company's duties could have
catastrophic consequences; (5) the nature of
the frre alarm company's relationship with the
skyscraper o\¡¡ner; and (6) the sudden manner
of the loss. See id. at 552-53,583 N.Y.S.2d
957, 593 N.E.2d 1365.

The record in the present case does not ca,ll
for us to apply the economic loss rule to bar
TPI's damages. The circumstances here
indicate that TPI's professiona-ì. malpractice
claim is one sounding in tort and not a
contractual dispute disguised as a tort.
Although the parties may have entered into
contracts governing some aspects of their
relationship, the damages awarded below were
for a harm distinct from those contracts, a
harm arising out of the failure of Dunlevy and
Stetson-Harza to provide proper estirnates of
energy output, adequately gauge the impact of
government regulations, and more generally
provide appropriate services. See 17 Vista
Fee Assocs. v. Teachers Ins. & Annuity Assoc.
of Am., 259 A.D.2d 75, 83, 693 N.Y.S.2d 554
(N.Y.App.Div.1999) ("[I]n clai¡ns agairut
professionals, '[al legal duty independent of
contractual obligations may be irnposed by law
as an irrcident to the parties' relationship.
Professionals ... may be subject to tort liability
for failure to exercise reasonable care,
irrespective of their contractua-l duties.' ")
(quoting Sommer, 79 N.Y.2d at 551, 583
N.Y.S.2d 957, 593 N.E.2d 1365) (frrst
alteration added; *18 second alteration in
original); Robinson Redevelopment Co. v.
Anderson, 155 A.D.2d 755, 757, 547 N.Y.S.2d,
458 (N.Y.App.Div.1989) ("We conclude that
the contractual and professional relationship
of plaintiff and defendants gave rise to two
distinct wrongs, one contractual and the other
grounded irr professional malpractice,
recoverable at law."); Commerce & Industry
Ins. Co. v. Vulcraft, Inc., No. 97 Civ. 2578,
1998 WL 823055, at *12 (S.D.N.Y. Nov.20,
1998) (rejecting the application of the
economic loss rule and stating that "[t]he
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premise for the third-party claim ... is in
substance one for professional malpractice,
and that obligation is distinct fuom any
contract into which the parties may have
entered").

While we recognize that some cases have
applied the economic loss rule to bar recovery
where the only loss clairned is economic in
nature, see County of Su-ffolk v. Long Isla¡rd
Lighting Co., 728 F.zd 52, 62 (2d Ctu.1984),
and still others have applied that rule to
professional malpractice cases, see Joseph v.
David M. Schwarz,/Architectural Servs., P.C.,
957 F.Supp. 1334, 1339-40 (S.D.N.Y.1997), the
better course is to recognize t}rrat the rule
allows such recovery in the limited class of
cases involving liability for the violation of a
professional duty. To hold otherwise would in
effect bar recovery in many types of
malpractice actions. See 17 Vista Fee
Assocs., 259 A.D.2d at 83, 693 N.Y.S.2d 554
("[T]he fact that 17 Vista suffered pecuniary
losses only is of no sigrrificance in this
malpractice claim against a professional.
Many types of malpractice actioru, such as
those against an accou¡rtant or attorney, will
frequently result in economic loss or'¡Iy.")
(internal citations omitted); Robinson
Redevelopment Co., 155 A.D.2d at 757, 547
N.Y.S.2d 458 (stating that because "[m]ost
malpractice clai¡ns against professionals
'regu-larly arise out of a contractual
relationship and involve injury to property or
pecuniary interests only,' " strict application
of the economic loss rule to such claims "wou-ld
eliminate the availability of malpractice
clairns against professionals such as architects
where the damages are essentially pecuniary
in nature") (quoting Video Corp. of Am. v"

Frederick Flatto Assoc., Inc., 85 A.D.2d 448,
45t-52,448 N.Y.S.2d 498 (1982).

Accordingly, we approve of the district
court's resolution ofthis issue.

m. The Calculation of Damages
Proximately Flowing From the |rIsìFractice

[11] Stetson-Harza and Dunlevy also argue
that even ifthe recovery sought by TPI is not
barred by the economic loss rule, the damages
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award is based on profits that were never
recoverable under real world conditions. TPI
argues that the appellants waived this
argrrment by making precisely the opposite
contention before the jury--that their energy
output esti¡nates were always attainable.
TPI points out that although Stetson-Harza
and Dunlery may now object to the jur¡r's
calculation of damages, they should have
presented those argrlnents before thejury, not
on appeal.

t12lt13l The proper measure of damages is a
factual question that was properþ submitted
for resolution by the jury. Thus, the only
issue properly before us is whether the jury's
calculation of damages is sustainable. The
jury heard evidence that the output
predictions for the Foresþort plant were
possible absent the negative irnpact of the
FERC bypass restrictions. It also heard
evidence that TPI suffered substantial
damages as a result of Durùevy's and Stetson-
}Jarza's violation, of their professional duties.
Under the circumstances, it is not for
tortfeasors to dispute for the frrst ti¡ne on
appeal a seemingly reasonable measure of
TPI's damages. See Matter of Rothko, 43
N.Y.zd 305, 322-23, 401 N.Y.S.2d 449, 372

N.E.2d 29L (1977); Curiale v. Peat, Marwick,
Mitchell & Co., 2L4 A.D.2d 16, 24-25, 630
N.Y.S.2d 996 (N.Y.App.Div.1995); Cohen v.
Hallmark Cards, Inc., 45 N.Y.2d 493, 498-99,
410 N.Y.S.2d 282, 382 N.E.zd Ll45 *19
(19?8); 6ee also Mirand v. City of New York,
84 N.Y.2d 44, 50-51,614 N.Y.S.2d 372, 637

N.E.zd 263 (1994) (exarnining a jury verdict to
assess whether it was irrational); Rowe v.
Board. of Educ. of Chatham Cent. Sch. Dist.,
L20 A.D.2d 850, 851, 502 N.Y.S.2d 294
(N.Y.App.Div.1986). It is well established
that damages need not be calculated with
mathematical precision See Matter of
Rothko, 43 N.Y.2d at 323,401 N.Y.S.2d 449,
3?2 N.E.2d 291; Giìroy v. American Broad.
Co., 58 A.D.2d 533, 534-35, 395 N.Y.S.2d 658
(19?Ð (" 'Where the tort itself is of such a
nature as to preclude the ascertainment of the
amount of damages with certainty, it would be

a perversion of fundamental principles of
justice to deny all relief to the injured
persoL... [I]t will be enough if the evidence
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show[s] the extent of the damages as a matter
ofjust and reasonable inference, although the
result be only approximate.' ") (quoting Story
Parchment Co. v. Paterson Co.,282 U.S. 555,
563, 51 S.Cr. 248, 75 L.Ed. 544 (1931).
Accordingly, we find su-ffrcient evidence to
support the jury's resolution of this issue.

fV. The Dismissal of the Claims for an
Accourrting and the Imposition of a
Constructive T?ust

tl4l Htr argues that the district court
incorrectly dismissed its claims for an
accounting and the imposition of a
constructive trrrst and, furthermore, failed to
make the findings of fact and conclusions of
Iaw required by Rule 52 of the Federal Rules
of Civil Procedure. TPI responds that (1) Htr
cannot raise this issue on appeal after failing
to raise it in its post-trial motions; (2) the
record supports the district court's decision;
and (3) in any event, the standard ofreview is
extremely high--for clear error only.

Implicit in the district court's action was its
recognition that once the clairns for breach of
the joint venture contract failed before the
jury, the accounting and constructive trust
clairns were pointless. The district court's
failure to make formal findings of fact and
conclusions of law does not inhibit our ability
to review the dismissal and is therefore not
error. See Devices for Medicine, Inc. v. Boehl,
822 F.zd 1062, 1068 (Fed.Cir.1987) ( "The
record fully supports each challenged exercise
of the district court's discretion, [including the
dismissal of certain clai:rrs based on a jur^¡l's

frndings as to other issues,l and it was
unnecessary for the district court to have
stated what is obvious to one with knowledge
of the record and the law."); Grover Hill
Grain Co. v. Baughman-Oster, Inc., 728 F.2d
784,792-93 (6th Cir.1984). Moreover, even if
we found the district court's action insu.ffrcient
ulder Rule 52, we could still review the
dismissa-l to see if it could be affrrrned under
Rule 50 as a judgment as a matter of law'
See Burger v. New York Inst. of Tech.,94 F.3d
830, 835 (2d Cir.1996). Under the facts of this
case, that Rule's standard has certainly been
met. After the jury's verdict it was clear to
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all concerned that the accounting and
constructive tmst claims could not lie.
Accordingly, we a-fFrrm the district court's
rejection of HII's equitable clai¡ns and hold
that it was not reversible error to do so

without making formal frndings of fact and
law.

V. The Allegedly Improper Presentation of
Evidence Regarding Dudevy's Conflict of
Interest

t15lt16l Dunlevy and HII argue that the
district court erred in allowing the
presentation of evidence concerning Dunlevy's
alleged conflict of interest between his duties
a6 an employee of Stetson-Harza and as an
owner of Htr. Dunlevy and Htr argue that
this was not only error, but highly prejudicial
error that requires vacatr¡r ofthe jury verdict.
Given the broad discretion afforded to a trial
judge concerning the admission of evidence,
see Perry v. Ethan Allen, Inc., 115 F.8d 143,
150 Qd Ci-r.1997) ("Evidentiary rulings
ordinarily will not be overturrred absent an
abuse of discretion.") (citations omitted), we
are not persuaded that the district *20 court
ened in deciding to admit this relevant and
minimalty prejudicial evidence. We a-lso note
that even if we assrune arguendo that the
district court ered in admitting this evidence,
we cannot conceive how such error would be so
gross as to require us to vacate the jury's
verdict and the judgment. See id. (vacatur is
only required when the admission of
prejudicial evidence likely affected the
outcome of the case); In re Mariin-T?igona,
760 F.2d 1334, 1344 (2d Ctu.1985) (reviewing
for manifest error); see also Fed.R.Civ.P. 61.

VI. TPI's Claims for Negligent
Misrepresentation, Breach of Contract, and
Professional Malpractice with Regard to
Adams and Kayuta Lake

A. Negligent Misrepresentation

TPI cross-appeals from the district court's
grant of summarJ¡ judgment to Stetson-Harza
and Dunlevy on the negligent
misrepresentation clai¡n. TPI ¿rrgues that the
negligent rnisrepresentation claim is
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supported by facts showing that (1) Stetson-
Harza and Dunlevy owed TPI a duty of care
due to a "special relationship"; (2) Stetson-
Haxza and Dt¡¡levy knew or should have
known that their representations were false;
(3) Stetson-Harza and Dunlevy knew or should
have known that the cross-appellants would
rely on those misrepresentations; and (4) the
cross-appellants in fact relied on those
misrepresentations to their detriment.

In response, Stetson-Harza and Dunlevy
contend that the district court conectly
concluded that "only 'misrepresentations of
present facts ' are actionable under a
negligent misrepresentation theory."
Stetson-Harza's Reply Br. at 24 (quoting
Judge Kahn and citing Murray v. Xerox Corp.,
811 F.2d 118, 123 (2d Ctu.1987)) (emphasis in
orieinâl). They assert that the alleged
negligent misrepresentations orùy dealt with
the sites' expected output and consequently
were merely promises about future events.
Additionally, Dudevy argues that the alleged.
misrepresentations were not negligent (i.e.,
did not violate a duty ofcare); that the cross-
appellants did. not rely on any representations
to their detrirnent; and that Steckler was well
aware of the questionable frnancial viability of
Kayuta Lake and Adams, but went ahead
because these plants were packaged with the
plant that he really wanted, Forestport.

The district court determined that the
negligent misrepresentation claim should be
dismissed on summary judgment. In its
analysis, the couri reasoned that the alleged
misrepresentations related to future events
and were promissory in nature rather than
factual, and that therefore these statements
could not support a. claim for negligent
misrepresentation under New York law. In
support the court cited to U.S. West Financial
Services, Inc. v. Tollman, 786 F.Supp. 333,
344 (S.D.N.Y.1992) and Murray, 811 F.2d at
118. The court concluded that "[a]ll of [the]
alleged misrepresentations identified by
Steckler in his opposition papers lwere]
promissory in nature and thus insufficient to
support this theory of recovery."

t17lt18l The district court correctly resolved

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002525



227 F.3d8
(Cite as: 227 F.8d 8, *20)

this issue. Under New York law, the
elements for a negligent misrepresentation
claim are that (1) the defendant had a duty, as
a result of a special relationship, to give
correct information; (2) the defendant made a
false representation that he or she should
have known was incorrect; (3) the information
supplied in the representation was known by
the defendant to be desired by the plaintiff for
a serious puq)ose; (4) tfre plaintiff intended to
rely and act upon it; and (5) the plaintiff
reasonably relied on it to Ìris or her detriment.
See King v. Crossland Savs. Bank, 111 F.3d
25L, 257-58 (2d Ctu.1997) (citing Eiseman v.
State of New York, 70 N.Y.2d 175, 187, 518
N.Y.S.2d 608, 511 N.E.2d 1128 (1987);

[nternationa] Prods. Co. v. Erie R. Co., 244
N.Y. 331, 338, 155 N.E. 662 (1927)).
Iilowever, the alleged misrepresentation must
be factua-l in nature and not promissory or
relating to future events *21 that might never
come to fruition- See Murray, 811 F.2d at
123 ("Promises of future conduct are not
actionable as negligent misrepresentations. ");
Sheth v. New York Life Ins. Co., 709 N.Y.S.2d
74, 75 (N.Y.App.Div.2000) ("The pur¡rorted
misrepresentations relied upon by plaintiffs
may not form the basis of a clairn for
fraudulent and/or negligent misrepresentation
since they are conclusory and/or constitute
mere puffery, opinions of value or future
expectations.") (citations omitted); Bango v.
Naughton, 184 A.D.2d 961, 963, 584 N.Y.S.2d
942 (N.Y.App.Div.1992) (neglisent
misrepresentation claim was properþ
dismissed for failure to state a clairn because
the alleged representations were "mere
e:çressions of future ex¡lectation") (internal
quotation and citation omitted); Margtove
krc. v. Lincoln First Bank of Rochester, 54
A.D.2d 1105, Lt07,388 N.Y.S.2d 958
(N.Y.App.Div.1976) ("The alleged negligent
misstatements all relate to prornised future
conduct, if misstatements they be, and there is
a lack of any element of misrepresentation as
to an existing material fact so as to come
within the doctri¡re of negligent
misrepresentation...."); Glanzer v. Shepard,
233 N.Y. 236, 242, 135 N.E. 275 (1922)
(Cardozo, J.) (holding a defendant liable for a
negligent misstatement of material existing
fact).
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t19l In the present case, the negligent
misrepresentation claim fails because the
energy output predictions were Ítere promises
of future output as opposed to present
representations of existing fact. The alleged
misrepresentations identified by the district
court, relating to the energ'y output
predictions, are just the sort ofrepresentations
about future events that cannot support a
claim for negligent misrepresentation. [FNl]

FNl. Kimmell v. Schaefer, 89 N.Y.2d 257, 652
N.Y.S.2d 715, 675 N.E.2d 450 (1996), relied on
by the cross-appellants, is inapposite. First,
although Kimmell dealt with projections, those

projections were calculated based on known and

existing utility rates that the defendant applied
incorrectly. Second, the projections at issue in
Kimmell dealt with energy cogeneration plants

already in existence, in contrast to our case, where
the plants had not yet been built at the time of the

alleged misrepresentation. Thi¡d, the issue before
the Court of Appeals was whether the relatiorxhip
between the defendant and plaintiff would support a

negligent misrepresentation claim, not whether the

alteged statements qualified as representations of
existing fact or funrre promises. Fourth, although
the Appellate Division in Kimmell found that futr¡re
predictions/projections could qualify as the basis for
a negligent misrepresentation claim, see Kimmell v.
Schaefer, 224 

^.D.2d 
217, 218, 637 N-Y.S.zd 147

(t996), that finding is contrary to the great weight
of authority. See supra.

[20] Additionally, even if Stetson-Harza and
Dullevy made misrepresentations suffrcient to
support such a clairn, TPI possessed adequate
knowledge that the project's financial success
was unlikely and in any event it should have
known not to rely on the energy output
esti¡nates. tFNzl Steckler, the key player in
TPI, had already been active in the real estate
business in Canada and had even purchased a
property containing a hydroelectric portrer
plant. Moreover, Ntr. Fliechter of BayBank,
whom Steckler consulted about frnancing the
acquisition of these plants, warned Steckler
that Adams r¡¡as too remote. There is also
evidence that TPI went ahead with the
Kayuta Lake and Adams plants in hopes of
scoring a payday with the other two plants
that were bundled with these two known
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losers. For example, Steckler admitted that
"[t]he Forestport site was the prize...."

FN2. We note that the district court was very
generous to construe the amended complaint filed

by TPI, Marina Development, and Steckler as

encompassing a negligent misrepresentation claim.

Consequently, the reliance element of this
clai¡n is lacking. See Schlaifer Nance & Co.
v. Estate of Andy Warhol, 119 F.3d 91, 101 (2d

Ctu.1997) ( "Generally, sophisticated
businessmen's reliance on the
misrepresentations of a party is unreasonable
when the businessmen ¿ìre engaged in major
transactioru with access to critical information
*22 andfail to take advantage ofthat access.")
(internal quotation and brackets omitted);
Keywell Corp. v. Weinstein, 33 F.3d L59, 164
(2d Cir.1994) (If the plaintitr "has the means of
knowing, by the exercise of ordinary
intelligence, the truth... of the representation,
... he will not be heard to complain ...."
(citation omitted)); Grrrmman Allied Indus.,
Inc. v. Rohr Indus., Inc., 748 F-zd729,737-38
(2d Ctu.1984) (stating that New York cou¡ts
are disinclined to entertain negligent
misrepresentation claims when business
persons fail to take advantage of access to
critical information).

Under the circumstances, we reject the
negligent misrepresentation clairn and affirm
the district court's decision.

B. Breach of Contract and Professional
Malpractice

t21l TPI also cross-appeals from the district
cor¡rt's judgment as a matter of law finding no
merit in the breach of contract and
professional malpractice claims with respect to
Adams and Kayuta Lake. IIowever, we frnd
TPI's argrrment unconvincing. TPI presented
no expert evidence concerning professional
malpractice at these two sites and,
accordingly, the district court correctly
dismissed these claims for lack of proof. tFNSl
TPI also failed to establish a breach by
Dunlevy or Stetson-Harza of any contract
regarding these two plants. TPI's service
contracts with Dunlevy and Stetson-Harza
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simply did not include a contractual guarantee
that any particular site would produce a
particular amou¡rt of energy. See J.A. 1289-
90.

FN3. We note that the trial court specifically asked

TPI's counsel whether TPI's expert would provide

any testimony regarding liability at Adams, Kayuta

Lake, and Cranberry Lake. Counsel responded,

"No, your Honor. And I'm not going to offer any

damages proof." Tr. 1892.

VII. Prejudgment Interest

TPI argues that the district court er:red in
failing to amend the judgment to award
prejudgment interest. TPI argues that under
New York law, it is entitled to prejudgment
interest as a matter of right. Stetson-Harza
and Dunlevy both contend that prejudgment
interest is inappropriate here because such an
award might irnproperly include interest on
future damages and any attempt to separate
out the prejudgment interest based on when
damages accrued would necessarily result in
"prrre speculation." Stetson-HarzaBr. at 22
(interna-l quotation omitted).

t22ll23l TPI is correct that New York law
instructs courts to award prejudgment interest
as a matter of right when a defendant's "act or
omission deprivles] or otherwise interferles]
with title to, or possession or enjoyment of,
property." N.Y. C.P.L.R. $ 5001(a)
(McKinney 2000); see Mallis v. Bankers Tîust
Co., 717 F.2d 683, 693-94 (2d Cir.1983);
Spector v. Mermelstein, 485 F.2d 474,481--82
(2d Cir.1973). While Stetson-Harza and
Dunlevy properly raise concerns about an
award of prejudgrnent interest based on future
damages, see Gordon v. Matthew Bender &
Co., 186 F.3d 183, 186 (2d Ctu.1999), we are
confident that the district court will ably
resolve these issues on remand. This may be
done for instance by separately calculating
prejudgment interest for each year that
damages accrue/accrued or by calculatirg
interest from a reasonable interrned.iate date.
See, e.g., Manhattan Fuel Co. v. New Englarul
Petroleum Cotp., 439 F.Supp. 959, 97L
(S.D.N.Y.1977), atrd 578 F.zd 1368 (2d
Ctu.1978) (calculating interest per month
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based on when the action for damages
accrued); Falcone v. EDO Cotp., 141 A.D.2d
498, 500, 529 N.Y.S.2d 123
(N. Y. App.Div. 1988) (computing interest under
$ 5001(b) from a "reasonable date").
Di-fticulties in calculation do not warrant
ignoring the mandate of the state's statute.
See Cruz v. Local Union Number 3, 34 F.3d
1148, LL57 (2d Cir.1994) (difficulty in
calculating backpay under fitle WI should not
resuÌt in the denial of a reasonable estimate);
Falcone, *23 L4l A.D.zd at 500, 529 N.Y.S.2d
123. See also Slicker v. Jackson, 215 F.3d
1225, L229-30 (llth Ctu.2000) (compensatory

damages for violation of constitutional rights
may be awarded despite diffrculty in
calculating the monetarJr value of injury)
(citing Memphis Community Sch. Dist. v.
Stachura, 477 U.5.299,307,106 S.Ct. 2537,
9r. L.Ed.2d 249 (1986).

VIII. TPI's Claims for Breach of Contract
with Respect to Forestport and Ogdensburg

In tight of our resolution of TPI's claim for
professional malpractice with respect to these
two hydroelectric power plants, we need not
resolve its contentions in this portion of the
cross-appeal. See TPI Br. at 56 n.18 ("To the
extent this Court affirms TPI's damage award
on its malpractice clairn, this issue may be
academic.").

CONCLUSION

In accordance with the foregoing, we afñrrn
in part and vacate and remand in part for
further proceedings consistent with this
opinion
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United States District Court,
S.D. New York.

I. L. G.W. U. NATIONAI RETIREMENT
FUND; Edgar Romney and Arnold Hanris and

their
successors as trustees of the I.L.G.W.U.
National Retirement Fund, Plainti-ffs,

v.
CUDDLECOAT, INC. ; Warren Corporation;

Wanen Leasing Corporation and Loro
Piana & C., Irrc., Defendants.

WARREN CORPORATION; Warren Leasing
Corporation and Loro Piana & C., Inc.,

Third-Party Plaintiffs,
v.

NEW YORK COAT, Suit, Dress, Rainwear &
Allied. Workers lJnion, Local 89-22-1,

Unite, AFL-CIO and Lewis, Greenwald,
Cli-fton & Nikolaidis, P.C., Thtud-Parff

Defendants.

No. 01Civ.4019(BSÐ

March LL,2004.

Opinion

JONES, J

+1 Before the Court are Third-Party
Defendants' motion to dismiss Third-Party
Plaintiffs Complaint pursuant to Federal
Rules of Civil Procedure 9(b) and 12(bX6) and
Plaintiffs' motion for reconsideration of this
Court's Order vacating the previously entered
default judgment against Defendant
Cuddlecoat, Itc. ("Cuddlecoat"). For the
reasons set forth below, Third-Party
Defendants' motion to dismiss is GRANTED
in part and DENIED in part and Plaintiffs'
motion for reconsideration is DENIED.

BACKGROUND

Defendant Warren Corporation ("Warren")
is a private company engaged principally in
the manufacture of fabrics and clothing.
Defendant Cuddlecoat, until 1996, was
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engaged in the husiness of finishing fabrics
and manufacturing clothing. Certain of
Cuddlecoat's employees were members of the
International Ladies' Garment Workers'
Union, and Cuddlecoat was required to make
payments to Plaintiff I.L.G.W.U. National
Retirement Fund ("the Fund") pursuant to the
Employee Reti¡ement and Income Security
Act ("ERISA").

Cuddlecoat was a customer of Warren and
entered into a series of security and other
agreements with Warren In 1995, Warren
commenced suit against Cuddlecoat, seeking
to foreclose on its security. In January 1996,
while the suit between Waren and
Cuddlecoat was still pending, an involurrtar¡r
Chapter 11 ban}nrptcy petition was filed
against Cuddlecoat. The Fund and the New
York Coat, Suit flress, Rainwear & Allied
Workers lJnion, Local89-221-1, UNITE, AFL-
CIO ("the Union") each filed separate claims
in the bankruptcy proceeding.

After the bankruptcy petition was frled,
Warren and Cuddlecoat settled their
individual litigation in an agreement under
which Warren became the sole shareholder of
Cuddlecoat. The timing and operation of that
agreement remain in dispute between the
parties to this action- The committee of
unsecured creötors brought an adversary
proceeding in the banlarrptcy action seeking to
hold Wa¡:ren responsible for various creditors'
claims against Cuddlecoat. Warren
negotiated a settlement of the creditors
committee's claims, and exchanged mutual
releases with the Union Warren did not
obtain a release from the Fund, and the
Ijnion's release did not name the Fund as an
entity included in the release.

Warren alleges that it did not obtain a
specific release from the Fund because David
Greenwald, an associate with Defendant
Lewis, Greenwald., Clifton & Nikolaidis, P.C.
("Lewis Greenwald"), stated that the IJnion's
release would bind the Fund. Lewis
Greenwald represented the Union in the
settlement negotiations. Cuddlecoat was
formally dissolved on September 23,1998 and
the bankruptcy proceed.ing was dismissed
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eleven months later

In 2001, the Fund frled this action seeking to
recover money owed to the Fund pursuarrt to
ERISA. tFNll In response, Wan'ren asserted a
counter-claim against the Fr¡nd and fiIed a
third-party action against the Union and
Lewis Greenwald. Defendant Cuddlecoat
failed to answer Plaintiffs Complaint and
failed to appear or otherwise move with
res¡rect to the Complaint. Plaintiffs moved for
default judgment against Cuddlecoat on or
about October L7,2001. The Court g¡anted the
motion for default judgment on October 25,
2001.

FNI. Plaintiffs are seeking to recover for essentially

the same claim they brought against Cuddlecoat in
the bankruptcy proceeding--a claim for withdrawal
liability pursuant to ERISA.

*2 On October 26,200L, the Court received a
letter from Defendant Warren, asking that the
Court either deny Plaintiffs motion for
default judgment against Cuddlecoat or, in the
alternative, grant Warren an extension of
time to aru;wer on Cuddlecoat's behalf. Upon
learning that the Court had granted Plaintiffs'
motion for defau-It judgment, Waren moved,
pursuant to Local Rule 6.3, for reconsideration
of the defau-lt judgment entered against
Cuddlecoat. In a telephone conference on
January 25,2002, the Court granted Wanen's
motion and vacated the default judgment.
Plaintiffs now move for reconsideration of that
decision.

In or about March 2002, Warren moved
pursuant to Fed.R.Civ.P. 15 and 21 to frle and
serve an amended answer, counterclairn, and
third-party complaint. Plaintiffs opposed this
motion. In a Memorandum and Order, dated
June 3, 20O2,Mag¡strate Judge Eaton granted
the motion- Third-Party Plaintiffs now move
to dismiss Warren's Third-Pariy Complaint.

DISCUSSION

I. MOTION TO DISMISS

Wan'ren's Third-Party Complaint ("Wa¡nen
Complaint") brings clairns against the Union
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and Lewis Greenwald for fraud, negligent
misrepresentation, and civil conspiracy"
Essentially, Warren claims that the Thfud-
Party Defendants--the Union and their counsel
Lewis Greenwald--purposely misrepresented
that the Settlement Agreement and releases
resolved all claims by the Fund. The Warren
Complaint also clai¡ns that the Union
breached. the 1997 Settlement Agreement with
Warren by failing to provide a release for a-ll
"affrliates"--i.e. the Fund--as required by the
Settlement Agreement.

A. Negligent Misrepresentation

"A claim for negligent misrepresentation
can only stand where there is a special
relationship of trust or confrdence, which
creates a duty for one party to imparb correct
information to another, the i¡formation given
was false, and there was reasonable reliance
upon the information given." Hudson River
Club v. Consolidated Edison Co., 275 A.D.2d
218,220 (lst Dep't 2000). Warren relies on the
New York Court of Appeal's decision in
Kimmell v. Schaefer, 89 N.Y.2d 257 (1996), to
argue that discovery must be conducted to
determine whether a non-frduciar¡r
relationship existed between Warren and the
Third-Party Defendants that nonetheless gave
rise to a duty to speak truthfully in the course
of the settlement negotiations. tFN2l
However, Dallas Aerospace, Inc. v. CIS Air
Cor?., 352 F.3d 775 (2d Cir.2003), explains
that Kimmell did not eli¡ninate the
requirement of a "special relationship" for a
negligent misrepresentation tort action.

FN2. In making this argument, Warren also relies

upon Magistrate Judge Eaton's June 3, 2002
Memorandum and Order allowing Warren to file its

Third-Party Complaint, in which Magistraúe Judge

Eaton noted that Kimmell v. Schaefer did not

include the word "fiduciary" in describing the

relationship between parties that may give rise to a
duty to speak with care. However, Magistrate Judge

Eaton's Memorandum and Order pre-dated the

Second Circuit's Opinion in Dallas Aerospace, Inc,

v. CIS Air Corp., 352 F.3d 775, 788 -789 (U
Cir.2003), which has clarified that Kimmell did not

elimirute the basic requirement of a "special

relationship" for a negligent misrepresentâtion tort
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Properties Assoc., Ltd., 179 A.D .2d I77,18L
(lst Dep't 1992). Here, Warren cannot show,
as a matter of law, that it justifrably relied on
any statements by opposing coursel, Lewis
Greenwald, regarding the binding effect of the
Settlement Agreement and the releases on the
Fund. Therefore the motion to dismiss is
GRANTED.

"[I]t is a well-settled principle that neither a
party nor his attorney may justifiably rely on
the legal opinion or conclusions of his or her
adversar¡l's counsel." Aglira v. Julien &
Schlesinger, P.C., 2L4 A.D.2d 178, 185 (lst
Dep't f995); 6ee also Karsanow v.
Kuehlewein, 232 A.D.2d 458, 458-459 (2d

Dep't 1996) ("plaintiffs' allegation that thev
consented to the inclusion of a non-reconrse
clause in the extension agreements because

ldefendant's attorney] assured them that such
a provision was 'customar¡l' is insuffrcient to
establish a claim for fraud. The plaintiffs
could not reasonably rely on the legal opinions
or conclusions of their adversar¡r's counsel. ").

In response, Warren ¿rrgues that Kimmell v.
Schaefer recognized that "a duty to speak
truthfuIly may arise in a commercial context
and in relationships that are not 'traditional'
frduciary relationships." ('Warren Mem. at 6-

?). Warren argues that, in light of Kim¡nel,
discovery will be required to determine
whether a duty to speak truthfirlly existed
between Waren and the Third-PartY
Defendants. Warren appears to argue that, if
such a duty existed, Warren was justified in
relying upon Lewis Greenwald's statements.
(Wanen Mem. at 7). However, as explaineel
above, the Second Circuit has examined and
rejected Wa¡ren's interpretation of Kimmel.
See Dallas Aerospace, Inc. v. CIS Air Cotp.,
352 F.3d 775, 788-7Bg (2d Cir.2003).
Therefore, Kimmel does not alter the
estabtished New York law that neither a party
nor his attorney may justifiably rely on the
legat opinion or corrclusions of his or her
adversary's cou¡sel. The motion to dismiss
Vta¡ren's fraud claim is GRANTED.

C. Civil Conspiracy

It is well settled under New York law that

tPlaintiffl urges that Kimmell enunciated a

new standard, exacting liability whenever
the relationship between the parties is "6uch

that in morals and good conscience the one

has the right to rely upon the other for
information." This is a misreading of the
case. The court did not depart from the
traditional understanöng that "Iiability for
negligent misrepresentation has been
imposed only on those persons who possess

unique or specialized expertise, or who are
in a special position of confidence and trust
with the injured parby." Indeed, the
assertedly "new" standard stated in
Kirnmell was a quotation from a New York
Court of Appeals decision that preceded it by
seven- decades. See Int'l Prods. Co. v. Erie
R.R. Co., 244 N.Y. 331, 155 N.E. 662, 664
(1927). Thus, Kimmell ca¡ hardlY be

und.erstood to be novel or to have shi-fted
New York law. In sum, Kimrnell, which has

since been limited by the New York Court of
Appeals, see, e.g., MurPhY v. Kulrr, 90

N.Y.zd 266, 660 N.Y.S.2d 37L, 682 N.E.2d
972, 974-76 (1997), does nothing to
undermine the basic requirement of a
"special relationship" for a negligent
misrepresentation tort action.

*3 Dallas Aerospace, Inc. v. CIS Afu Corp., 352

F.3d775,788-?89 (2d Cir.2003) (some internal
citations omitted).

The "special relationship" required for a
negligent misrepresentation tort has been
described as "either actual privity of contract
between the parties or a relationship so close

as to approach that ofprivity." Prudential Ins.
Co. v. Dewey Ballantine, Bushby, Palmer &
'Wood, 80 N.Y.2d 377,382 (1992). Warren has
not alleged the existence of such a
relationship, therefore the claim of negligent
misrepresentation is DISMISSED.

B. Fraud Claim

In order to state a clai¡n for fraud, a plaintiff
must allege: (1) a material misrepresentation
of fact, (2) made with knowledge of its falsity,
(3) with intent to deceive, (4) justifrable
reliance, and (5) damages. Mergler v. Crystal
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there is no substantive tort of conspiracy. See

Goldstein v. Siegel, 19 A.D.2d 489, 493 (lst
Dep't 1963). "In order to state a claim for
conspiracy, therefore, there must be

allegations of an independent actionable tort'"
Antonios A. Alevizopoulos & Assocs. v.
Comcast Int'l Hotdings, Inc., 100 F.Supp.2d
1?8, 18?-188 (S.D.N.Y.2000). Here, the Court
has dismissed aII of Warren's claims that
sound in tort, therefore, the claim of civil
conspiracy must also be DISMISSED. See

Demalco, Ltd. v. Feltner, 588 F.Supp. 1277,

L278 (S.D.N.Y.1984) ('the gravamen of a
claim of conspiracy is the underlying
independent tort, and if the independent tort
has not been adequately pleaded, the
conspiracy claim will also fail").

D. Breach of Contract

*4 Warren alleges that the Union breached
the Settlement Agreement by failing to
deliver a release that complied with
paragraph 6 of the agreement. Paragraph 6
states that:

Simultaneously with the execution of this
Agreement, each of the Secured Creditor
and the Union will execute and deliver
mutual releases (the form and substance of
each of which has been mutually agreed to
by the parties) of any and all claims or
causes of action that any party to this
Settlement ever had, now has or hereafter
can, shall or may have, against any other
such party (including claims by or against
each such parties' affiIiates, subsidiaries,
ofücer, directors, employees, agents
representatives, controlling entities, legal
and other retained professionals) for, upon,
or by reason of any matter, cause or thing
whatsoever from the beginning of the World
to the date of this Agreement.

(Warren Compl. Ex. B) (emphases added).

As Judge Eaton explained in his June 3,
2002 Memorandum and Order, this claim
turns upon the meaning of tJle word
"afFrliates," as used in paragraph 6, and upon
the process by which the word "affrliates" was
omitted from the releases. As there appear to
be factual issues regardilg this clairn, the
motion to dismiss is DENIED.
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II. Motion for Reconsideration

Plaintiffs move for reconsideration of this
Court's Order, dated January 25, 2002
("Januar¡r 25 Order"), vacating the default
judgrnent previously entered against
Defendant Cuddlecoat. Plaintiffs contend that
the Court overlooked controlling legal
authority, which allows the entry of default
judgment against a dissolved corporation,
when issuing the January 25 Order. However,
the Court did not base its decision to vacate
the default judgrnent on the mere fact that
Cuddlecoat was a dissolved corporation- While
the Court did consid.er the dissolved status of
Cuddlecoat, the Court e>çlicitly stated that its
decision was "based on considerations in aII of
the letters that I have seen." (1125102 Tr. at 4).

Rule 55(c) of the Federal Rules of Civil
kocedure provides that "for good cause shown
the court may set aside an entry of default
and, if a judgment by default has been
entered, may likewise set it aside in
accordance with Rule 60(b)." Relief from
default is to be granted at the discretion ofthe
court upon consideration of the individual
circumstances of the case and the credibility
and good faith of the parties. See Enron Oil
Corp. v., Diakuhara, 10 F .3d 90, 95 (2d
Cir.1993). In deciding a motion to vacate a
default judgment, the Court focuses on three
considerations with regard to the meaning of
"good cause": (1) the willfu-Iness of the default;
(2) the potential prejudice to the adversarlr;
and (3) the presentation of a meritorious
deferue. See Irr re Chalasani, 92 F.3d 1300,
1307 (2d Cir.1996). Other factors that may be
considered include whether the failure to
follow a nrle of procedure wâs a mistake made
in good faith and whether the entry of default
would bring about an unfair result. See Enron
Oil, L0 F.3d at 96.

*5 Here, the Court does not believe that
Cuddlecoat's default was will-fi¡Ì, but rather it
was directly attributable to its dissolved
status. The vacatur of the default judgment
does not prejudice Plaintiffs, tFNgl and
permitting Wanen to answer or retain counsel
on Cuddlecoat's behalf would allow for the
presentation of Cuddlecoat's possible defenses

@
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and thus a decision on the merits. To the
extent that Plaintiffs may wish to argue that
Warren--Cuddlecoat's dissolving shareholder--
may not answer or retain cou¡sel on
Cuddlecoat's behalf, the Court directs
Plainti-ffs to submit supplemental briefrng,
limited to this issue, no later than 30 days
from the date of this Opinion- Warren's
response, if any, shall be frled no later than
two weeks after any brief submitted by
Plaintiffs. Lastly, the Court has reviewed the
submissions by the parties and is convinced
that one or more of Warren's defenses may be
meritorious.

FN3. Plaintiffs argue that the vacatur will result in
prejudice because, "without such a default
judgment, the Fund is unable to conduct the post-

judgment discovery necessary to satisff its

statutorily imposed fiduciary duty to the Fund's

benefrciaries." (Pl. Mem. at6-7). This argument is

not persuasive. Plaintiff s will be permitted to

conduct post-judgment discovery in the event they

obtain judgment on the merits. See Davis v.

Musler, 713 F.2d 907, 916 (2d Cir.1983) ("delay

alone is not a suffrcient basis for establishing

prejudice.... Rather, it must be shown that delay

will result in the loss of evidence, create increased

diffrculties of discovery, or provide greater

opportunities for fraud and collusion.").

The Court frnds that there was "good cause"
to vacate the previously entered default
judgment. Moreover, the Second Circuit
strongly prefers dispute deterrnination on the
merits and directs district courts to resolve
any doubts regarding vacatur of a default in
favor of a trial on the merits. See Shah v. New
York State Dept. of Civil Service, 168 F.3d
610, 615 (2d Cir.1999). Therefore, Plainti-ffs'
motion for reconsideration is DENIED.

CONCLUSION

Thfud Party Defendants' motion to dismiss is
GRANTED with respect to Warren's fraud,
negligent misrepresentation and civil
conspiracy clairns and DENIED with respect
to Wanen's breach of contract clairn.
Plairrti,ffs' motion for reconsideration of the
Order vacating default judgment against
Cuddlecoat is DENIED. Plaintiffs' brief on the
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issue of whether Warren may answer or retain
counsel on Cuddlecoat's behalf must be
submitted within 30 days from the date of this
Opinion Wanen's response, if any, is due two
weeks thereafter.

The parties are further directed to inform
the Court in writing of the status of this action
no later than 30 days from the date of this
Opinion.

SO ORDERED:

2004 wL 44407r (S.D.N.Y.)

END OF DOCUMENT
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United States District Court,
S.D. New York.

In re AIIT CORPORATION, et al., Debtor.
AHT Corporatior¡ Plaintitr,

v.
BioShield Technologies, Inc., AHT Acquisition

Cotp., Timothy C. Moses, Jacques
Elfersy, Scott Parliament, and Geoftey Faux,

Defendants.

No. M-478(CM).
Bankruptcy No. 00-14446(A5IÐ.

Adversar¡r No. CIV. 00-2935.

April4, 2003.

Corporate debtor that was forced to file for
Chapter 11 relief after merger that it had
negotiated with another corporation failed to
take place brought adversar¡r proceeding
against this other corporation and its offrcers
for fraudulent and/or negligent
misrepresentations allegedly rnade during
merger discussions. On defendants' motion for
srunmary judgment, the Bankruptcy Court,
Adlai S. Ilardin, Jr., J., entered proposed
frndings of fact and conclusions of law
recom¡nending that motion be granted. On ne
novo review, the District Court, McMahon, J.,
held that: (1) debtor, a sophisticated business
enterprise that was represented by both
general and outside cou¡se1 in its prepetition
merger negotiations with other company,
failed to show that it justifrably relied on
misrepresentations allegedly made by other
company's representatives that all of its
shareholders were on board in supporting
merger; and (2) other company involved in
arms-length negotiations with debtor over
proposed merger did not stand in any special
relationship to debtor, of kind required to
render it liable under New York law for arry
negligent misrepresentations made during
merger discussions.

Motion granted.

West Headnotes

[1] Corporations 582
101k582
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Chapter 11 debtor, a sophisticated business
enterprise that w¿rs represented by both
general and outside cou¡rsel in its prepetition
merger negotiations with other company,
failed to show that it justifiably relied on
misrepresentations allegedly made by other
company's representatives that all of its
shareholders were on board in supporting
merger, and could not recover in fraud when
such support failed to materialize and merger
did not proceed, where debtor was aware that
co-for¡¡rder and 2lVo shareholder of this other
company was leaving corporate management
due to his disagreement over direction that
company was taking, that co-founder and 2LVo

shareholder had not participated in single
negotiating session or irnportant event in
corurection with merger, and that other
company refused to give debtor a shareholder
voting agteement, such that no shareholder
was legally bound to vote in favor of merger;
under the circumstances, debtor should have
made direct inquiry to ascertain whether aII
shareholders supported merger, and its failure
to do so precluded any finding of justifiable
reliance.

[2]Fraud 20
184k20
To prevail on fraud claim under New York
law, plaintiff must show that its reliance on
defendant's misstatement \¡¡as justifiable
under all the circumstances.

[3ì Corporations 582
101k582
Having failed to demonstrate that it
justi-fiably relied upon misrepresentations
allegedly made during merger discussions
between itself and another corporatiorq as
required to establish any actionable fraud
under New York law, debtor could not recover
on its claim against third party for aiding and
abetting this fraud.

[4] Fraud 30
184k30
Under New York law, for plaintiff to prevail
on clairn of aiding and abetting fraud, he/she
must establish three things: (1) that some
third party perpetrated a fuaud; (2) that
defendant had actual knowledge of existence
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of frau.dulent scheme; and (3) that defendant
provided substantial assistance to third party
in advancing the underlying fraud..

[5] Corporations 335
101k335
Mere fact that co-founder and 217¿ shareholder
of corporation involved in prepetition merger
negotiations with Chapter 11 debtor had
continued to do some work for company after
resigning from its board of directors, by
advising it on patent, technological and
scientific matters, was insufficient to raise
inference as to his knowledge of fraudulent
misrepresentations allegedly made during
merger negotiations, as required to hold hirn
liable for aiöng and abetting fraud, especially
where he played no part in these negotiations.

[6] Fraud 30
184k30
Under New York law, in order to adequately
plead scienter required for an aiding and
abetting fraud claim, plaintiff must allege
sufFrcient facts to support strong inference of
fraudulent intent: (1) by alleging facts
showing motive for participating in fraudulent
scheme and clear opportunity to do so; or (2)

by identiSing circumstances indicative of
conscious behavior.

[7] Fraud 30
184k30
Under New York law, ordinary economic
motives are insu-ffrcient to support the scienter
element of an aiding and abetting fraud claim.

[8] Courts 99(3)
106k99(3)
Prior order denying defendants' motion to
dismiss complaint merely established that
debtor would be given opportunity to present
evidence in support of its claims, not that it
would succeed in doing so, and did not
preclude court u¡rder law of the case doctrine
fron subsequently entering srunmarfr
judgment in defendants' favor.

[9] Fraud 13(3)
184k13(3)
Under New York law, in order to prevail on
negligent misrepresentation theory, plaintiff
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must establish that defendant had duty, based
on special relationship, to give correct
information to plaintiff, and that plaintiff
reasonably relied to its detrirnent on false
infonrration provided by defendant.

[10] Corporations 582
101k582
Chapter 11 debtor, a sophisticated business
enterprise that was represented by botit
general and outside counsel in its prepetition
merger negotiations with other company,
failed to show that it reasonably relied-on
representations allegedly made by other
company's representatives that all of its
shareholders were on board in supporting
merger, and could not recover on negligent
misrepresentation theory when such support
failed to materialize and merger did not
proceed, where debtor was aware that co-
forrnder arrd 2LVo shareholder of this other
comp¿rny was leaving corporate management
due to his disagreement over direction thai,
company was taking, that he had not
participated in single negotiating session or
irnportant event in connection with merger,
and that other company refused to give debtor
a shareholder voting agreement, such that no
shareholder was legally bould to vote for
merger; debtor's failure, und.er the
circumstances, to make any direct inquiry to
ascertain where shareholders stood precluded
a frnding ofreasonable reliance.

[11] Corporations 582
101k582
Other corporation involved in arms-Iength
negotiatioru with company over proposed
merger, dnring which both companies rrvere

represented by their own attorneys and
frnancial advisers, did not stand in any special
relationship to first company, of kind required
to render it liable under New York law for any
negligent misrepresentations made during
merger discussions.

[12] Fraud 13(3)
184k13(3)
Under New York law, Iiability for negligent
misrepresentation is imposed only on those
persons who possess unique or specialized
expertise, or who are in special position of
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confrdence and trust with injured party

*736 Andrew D. Manitsky, Gravel and Shea,
Burlington, W and T?acy L. Klestadt,
Klestadt & Winters, LLP, New York, NY, for
Plaintiff-Appellant.

Fred D. Weinstein, Kurznan Eisenberg
Corbin Lever & Goodman, LLP, White Plains,
NY, for Defendant-Appellee Timothy C.
Moses.

Theod.ore L. Hecht, Layton Brooks & Hecht
LLP, New York, NY, for Defendant-Appellee
Jacques Elfersy.

Mark S. T\rlis, O¡snan T\rlis Kirkpatrick
Wyatt & Geiger, White Plains, NY, for
Defendant-Appellee Scott Parliament.

DECISION AND ORDER GRANTING
INDTVIDUAL DEFENDANTS' MOTION

FOR SUMMARY JUDGMENT
DISMISSING COUNTS TV, V AND \rI

MCMAHON, District Judge.

This matter comes before me on plaintiff-
debtor's appeal from the proposed findings of
fact and conclusions of law prepared by The
Hon Adlai S. Hardin" U.S.B.J., on a motion
for sumrnar¡r judgment by defendants Timothy
Moses, Jacques Elfersy and Scott Parliament.
The Bankruptcy Court heard the motion, but
did not determine it, as the proceeding against
these defendants did not raise "core" claims.
lFNll This Court reviews Judge Hardil's
proposed findings of fact and conclusions of
law (F & C) in light of the objections lodged
thereto pursuant to Bankr.Rule 9033. tFNzl
Review by the district court is de novo, and I
have the power to accept, reject or modify the
pro¡rosed frndings of fact or conclusions of law.
I a-lso have the power to hear further evidence-
-which in this case is entirely unnecessarJ¡--
and to recomrnit the matter to Judge Hardin.
Bankr.Rule 9033(d).

FNl. Judge Hardin ruled that the claims against the

individual defendants in this adversary proceeding

were not core claims. (F & C at 5-8) AHT does

not object to this ruling. I, therefore, adopt Judge
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Hardin's analysis on the point.

FN2. Judge Hardin made his findings of fact and

conclusions of law last July. Unfortunately, üc
Cterk of the Court erred in sending the objections
to the wrong judge-Judge Conner, not Judge

McMahon--and until Judge Conner's chambers

discovered the error (which was quite recently) no

one wâs aware that objections had been lodged to
Judge Hardin's ruling. This accounts for the

inordinate delay in ruling on the objections.

The Court has reviewed Judge Hardin's
proposed frndings and concì"usion, as well as
the objections lodged thereto by AIIT, the
opposition to the objections frled by each ofthe
moving defendants, and AIIT's reply to those
opposition papers. Upon de novo
consideration of the entire record, I conclude
that the defendants' motion for summar¡l
judgment should be granted, on *737 the
ground that plaintiffhas not raised a genuine
issue of material fact concerning justifiable
reliance, thus entitling defendants to
judgment as a matter of law. FED. R. CIV. P.
56(c); Celotex Corp. v. Catrett, 477 U.S. 3L7,
106 S.Cr. 2548, 91 L.Ed.zd 265 (1986);
Anderson v. Liberty Lobby, Inc.,477 U.5.242,
106 S.Cr. 2505,9L L.Ed.2d 202 (1986).

While there are a number of factual disputes
raised by the papers, the materiaL facts of this
matter are largely undisputed. Though I
rnodifr Judge Hardin's frndings in some minor
respects, the parties will frnd that they are
largely intact. Like Judge Hardin, I draw my
frndings of fact from the Complaint, AIIT's
"Statement of Fact" contained in the Joint
PreTlial Order, and documents relied on by
AHT in opposing srunmarJ¡ judgment. In alt
cases, the facts are viewed most favorably to
AHT, the non-moving parby. United States v.
DieboldInc., 369 U.S. 654, 655, 82S.Ct. 993, I
L.Ed.2d 176 (L962); Matsushita Elec. Indus.
Co. Ltd. v. Zenith Radio Cotp., 475U.5.574,
587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986);
Leberman v. John Blair & Co., 880 F.2d 1555,
1559 (2d Ctu.1989).

Findings of Fact

AHT is a Delaware corporation with its
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principal place of business in Tarrytown, New
York. AIIT was "a national provid.er of
internet-based clinical e-coûtmerce ¿Lmong

physicians, other healthcare providers, and
healthcare organizations," which focuses on
automating laboratory and prescription
transactions--two of the most frequent clinical
transactions initiated by physicians.

During the sumrner of 1999, AHT sought
potential merger partners and retained a
fi,nancial advisor, wlúch contacted twenty two
potential acquirers for AIIT. Three parties,
including defendant BioShield, submitted
preliminary indications of interest.

BioShield is a Georgia corporation which, in
1-999, began an exp¿tnsion of its business
operations by creating a new subsidiary
known as "elVD," an internet project involving
pharmaceutical healthcare. BioShield was co-

founded in 1995 by individual defendants
Moses and Elfersy. At all relevant ti-rnes,
Moses was the President and Chief Executive
Officer of BioShield and a member of its Board
of Directors. Until mid-2000, Elfersy was co-

chairrran of tJ:e Board, Senior Vice President,
Secretarly and Tteasurer. In additior¡ Moses
and Elfersy were principal stockholders of
BioShield, holding 207o arrd 2t.6Vo of the
company's shares, respectively.

Defendant Parliament was the Chief
Financial Offrcer of BioShield from February
2000 until December 2000. He acted as one of
the primary negotiators on behalf of BioShield
in connection with the transaction that
underlies this lawsuit.

On May 3, 2000, Dr. Jonathon T. Edelson,
AHT's Chairman, President and CEO, and
Jeftey M. Sauerhoff, its Chief Financial
Offrcer, spoke with representatives from
BioShield, including Moses and Parliament.
Two days later, the parties executed a mutual
non-disclosure agreement desigaed to
facilitate the exchange of non-public frnancial
information

In connection with the rrerger negotiations,
AHT was represented, not only by Edelson
and Sauerhoff, but by its General Counsel,
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Eddy Friedfeld; its outside counsel, the firm
of O'Su-llivan, Graev & Karabell (now known
as O'Sullivan LLP); its Chief Information
Offi.cer, Robert Alger; and its investment
bank,ChaseH&Q.

In connection with the merger negotiations,
BioShield was represented by Moses,
Parliament, and Gruntal & Co. Elfersy *738

did not participate in any of the merger
negotiations. He did not have any di¡ect
com¡nurrication with a.ny representative of
AHT or make any personal representation to
any representative of AHT about any subject
touching on the merger.

The merger negotiations were conducted
against a background of AIIT's financíal
difficulties. During the period between March
31 and June 30, 2000, AIIT's shareholder
equity decreased by almost 50Vo, due in
signifrcant part to operating losses incurred by
AHT during that quarter. From the earliest
meetings, the parties openly discussed AIIT's
lirnited cash resou¡ces, which was the reason
it was seeking a merger partner.

On May 12, 2000, BioShie1d sent a letter,
signed by Moses, containing an initial, non-
binding indication of interest in purchasing
AHT at a price of $3.50 to $5 per share. The
letter advised that, "[t]his prelirninary
indication of interest has been vetted with the
board. of BioShield ..., which has approved the
submission of this letter to you ...." The letter
advised AHT to comrrrunicate with BioShield
through Moses, Parliament or Roger Kahn of
Gruntal & Co.

Further meetings followed, and BioShield
conducted due diligence. On June 8, 2000,
after reviewing certain non-public
information, BioShield indicated that it would
pay only $1.25 per share for AIIT's stock.
AHT rejected that offer as too low. Following
further negotiations, and on June 12, 2000,
BioShield made a third offer to pay $1.75 per
share i¡r a stock, or $20 million, in a stock
rather than cash deal. The $20 million set
price meant that, if BioShield's stock price fell
following execution of the Merger Agreement,
AIIT shareholders would receive more shares
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of BioShield stock.

By June 18 the parties were exchanging
drafts of à merger agreement. As is
customary in these situations, they haggled
over terms, and each side asked for inclusions
that the other was not prepared to give.
BioShield sought a "due diligence out"
pursuant to which it could cancel the deal
following execution of the Merger Agreement
if its review of AIIT's financial statements
caused it to change its mind. A-IIT refused to
agree to such a term.

AIIT for its part wanted some asflrrance
that if it went forward, the merger was likely
to close. It asked that BioShield management
and shareholders enter into a "votirg
agteement," which would bind them to vote
their shares in favor of the merger. BioShield
refused to agree to such a term.

It is the circumstances of that refusal that
gives rise to this lawsuit.

On or about June 28 (the day before the
Merger Agreement was frnalized and. approved
by both sides), as the parties were in final
negotiations, BioShield filed a Form 8-K with
the Secr¡rities and Exchange Com¡nission
("SEC"), disclosing that "Jacques Elfersy has
announced his intention to semi-reti¡e from
both BioShield Technologies, Inc and
EMD.com lElectronic Medical Distribution,
Inc.l ..., thus tendering his resignation as on
offrcer of both companies." The background to
this announcement was as follows: on June
2L, 2000, at a meeting of BioShield's Board, a
motion was made to elect Moses as sole
Chairman of the company. Elfersy, who had
no advance notice of the motion, said, "You
know what? If that's what you want to do,
that's fine." Without further ado, he left the
meeting (accompanied by another director)
and did not return. Moses was elected the sole
Chairman, and the Board adopted a resolution
terminating Elfersy's employrnent.

Elfersy immediately hired an attorney to
negotiate the terms of any continuilg
relationship he was to have with the company.
*?39 The record does not disclose that he
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submitted a resignation from the Board of
Directors at that ti¡ne, either orally or in
writing, so he was techlically a member of the
Boa¡d during the period June 28-30, 2000. X

reject AIIT's suggestion that walking out of a
Board meeting in a frt of pique (justified or
not) is the s¿rme thing as tendering a
resignation. However, Elfersy by his own
admission did not "act as a board member"
after he left the room on Jr¡ne 21. In
particular, he did not attend the Board
rneeting at which the AIIT merger was
considered.

AHT representatives were aware of the
filing of the Form 8-K. Indeed, on June 29--the
day that both companies' boards met to
consider the Merger Agreement--Edelson rnet
with Moses and was told that Elfersy had
resigned as an ofFrcer of the corporation
because of disagreement over the direction of
BioShield's business. Domonick DeChiara,
the attorney at O'Sullivan in charge of the
tra¡rsaction, learned that Elfersy's status had
changed, and that he was no longer an ofFrcer,
prior to the execution of the Merger
Agreement. Parliament met with his
counterpart sometime dudng the June 29-30
time frame and indicated that Elfersy was in
the process of resigning. While the record
does not disclose that anyone from BioShield
told anyone from AHT that Elfersy was no
longer a member of the Board--which at that
time would not have been a true statement,
since Elfersy had not yet tendered. his
resignation from the Board--AIIT
representatives knew before they signed the
Merger Agreement that Elfersy, who owned
2l.6lo of BioShield's stock and whose support
was critical to the success of the merger, waË
at odds with company management.

On or about June 28--as the news about
Elfersy's changing status was becoming
public--BioShield also rejected A-lIT's request
for a voting agreement. Viewing the facts
most favorably to AIIT, in rejecting the
proposal, Moses told Edelson that no such
agreement was needed because he and Elfersy,
as Board members, were both voting in favor
of the deal, and so were other employees, who
had smaller holdings.
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On June 29, 2000, both Boards met to
consider the merger. The Boards approved the
merger by unanirnous vote of those in
attendance, constituting a quorum. Elfersy,
although listed as a director in the draft
minutes of the June 29 meeting (which,

technically, he was), did not attend the
BioShield Board meeting and did not vote to
approve the merger.

On June 30, 2000, both sides executed the
Agreement and Plan of Merger. The preamble
to that document stated that the Boards of
Directors of each party thereto (BioShield, its
wholly-owned subsidiary AHT Acquisition
Cor?., and AHT) had u¡ranimously approved
the deal and deemed it to be in the best
interest of its shareholders. The key terms of
the Merger Agreement, for our purposes, were
as follows:

The Merger Agreement required that the
shareholders of both AIIT and BioShield
approve tJre deal as a condition precedent to
the Merger; failure by either company's
shareholders to approve the deal would result
in the termination of the Agreement. No
shareholder of either company was subject to
any sort of voting agreement or other
restriction- However, BioShield agreed to
take "all necessary action" to permit issuance
of the shares required to effectuate the
merger, that it would "use its best efforts" to
cause the shares to be issued, ând that it
would "take, or cause to be taken, all actions
and to[sic], or caüse to be done, all other
things necessarJ¡, proper and advisable to
consummate and make effective as promptly
+74O as practicable the transactions
contemplated by this Agreement." The
Merger Agreements ñrrther provided that
BioShield's "board of directors shall
recomrnend the issuance of lBioShield]
Common Stock to the holders of IAIITI
Common Stock pursuant to this Agreement to
holders of [BioShield] Common Stock ...." thus
obligating the directors to recommend the deal
to the shareholders.

At no tirne prior to signing the Merger
Agreement did anyone representing AHT
contact Elfersy to clari$ his status or check on
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his support for the proposed merger. There
was no agreement in place that wou-ld have
prevented AIIT's representatives from so

doing.

Following the execution of the Merger
Agreement, attorneys began to draft a
Registration Statement, SEC Form S-4. Arr
early draft of that Registration Statement,
dated July L7,2000 and produced from the
files of the O'Sullivan frrm (AIIT's lawyers),
omits Elfersy from the list of BioShield
directors and describes Elfersy as "former co-

chairman of the board, senior vice president,
secretar¡r, treasurer and director." The frnal
version, which was frled with the SEC on
August 2,2000, also omitted Elfersy from the
list of BioShield's "Directors, Executive
Offrcers and Significant Employees. "

And indeed., by the time the S-4 was fiIed,
Elfersy had finally resigned from the Boa¡d.
On or about August 1, 2000, Elfersy entered
into a formal written agreement regarding the
terms of his departure fuom BioShield's
management. That agteement required
Elfersy to resign as an ofücers and director of
BioShield. By the terms of the agreement, his
resignation was deemed effective as of June
21, 2OOO--although the resigrration was not
formally tendered until some six weeks after
that date.

The Merger Agreement contained a
warranty by AHT that it had not experienced
a "Company Material Adverse Effect" since
March 31, 2000, and that A-IIT had disclosed
all pending or threatened legal actions that
could have a material adverse effect. In a
letter addressed to Edelson on August 11,

2000, Moses stated that BioShield believed
that AIIT had breached those warranties and'

representations and indicated the BioShield
believed it had the right to terrninate the
Merger Agreement.

Also on August 11, Elfersy sent Moses a

Ietter stating that he would not vote in favor
of the proposed acquisition Although the
Agreement required AIIT and BioShield to
"consult with each other before issuing, and
provide each other the opportunity to review

@
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and comment on any press release," BioShield
issued a press release on August L4, 2000,
without consulting AIIT. The press release
stated that BioShield had received
"prelirninar¡r indications from shareholders
holding more than 50Vo of the Company's
coÍunon stock that they intend to vote their
shares against the proposed merger with AIIT

AJIT's stock plurrged 337o in the immediate
afterrnath of the BioShield press release.

Following the issuance of the press release,
Moses refused to speak with AHT and rejected
requests by AIIT's management to rneet with
BioShield's shareholders. Therefore, on
August 18, 2000, AIIT informed BioShield in
writing that its issuance of the August 14
press release, its refusa-l to support the merger
in discussioru with shareholders, its refusal to
join AHT in a meeting with BioShield
shareholders and Moses' refusal to meet or
speak with representatives of AIIT constituted
a breach of the Merger Agreement.

*?41 Thereafter representatives of the two
sides did meet, but BioShield refused to
renegotiate the deal or amend the Merger
Agreement. Instead, on August 25, 2000,
BioShield offered to purchase the assets of
AIIT in a Chapter 11 bankruptcy.

On September 7, 2000, AIIT commenced an
action against BioShield, Acquisition Cotp.,
Moses, Elfersy, Parliament and Faux in the
Superior Court of Fulton County, Georgia,
alleging fraud, civil conspiracy and negligent
misrepresentation against al defendants
except Acquisition Cotp., aiding and abetting
against Elfersy, breach of the merger
agreements and breach of implied covenant of
good faith and fair dealing against BioShield
and Acquisition Cotp., and seeking $20
million in compensatory damages, $50 million
in punitive damages, plus attorney's fees and
the ex¡lenses of litigation in connection with
the action for "bad faith and tbeinel
stubbornly litigious. "

The Georgia Action was conditionally
settled several weeks later. As part of that
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settlement, AHT filed its Chapter 11 petition
on September 22,2000, and on the sanle day
frled an Asset Purchase Agreement in which
BioShield agleed to acquire the assets of AI{T
for $15 million- However, in November 2000,
BioShield advised the Bankruptcy Court that
it could not conclud.e the deal because it could
not obtain the necessar¡i frnancing. AIIT's
assets were eventually surrendered to its
secured creditor, Cybear, Inc., which bid in its
secured clairn of approxirnately $4 million at a
sale held November 2I,2000.

THE INSTANT ADVERSARY PROCEEDING

On November 24, 2000, AHT filed this
instant complaint. Count I alleges tJlat
BioShield and Acquisition Corp. breached the
Merger Agreement bv (1) falsely representing
that the BioShield Board, including Elfersy,
had unanimously voted in favor of the merger
and agreed to support the merger, (2) refusing
to promptly prepare and file the Form S-4, (3)

refusing to publicly support the Menger:
Agreement, (4) refusing to use all reasonable
efforts to cause the merger to be approved, (5)

refusing to permit AIfT representatives to
meet with BioShietd shareholders to discuss
the merits of the transaction, and (6) issuing
the August L4,2000 press release and making
public comrnents to a newspaper without
providing AHT an opportunity to review a-nd

comment. (AIIT's Compl. f 63). AHT also
asserted claims against BioShield and
Acquisition Corp. for breach of the Asset
Purchase Agreement (Count II) (See AHT's
Compl. n 65-69Ì breach of the implied
covenant of good faith and fair dealing "by
engaging iri a scheme to induce AHT to enter
into the Merger Agreement based on false and
misleading representations and then
attempting to obtain AIIT's assets for less

than the consideration provided for in the
Merger Agreement...." (Count IID (AHT's
Compl.t[ 74); fraud (Count IÐ (See AIIT's
Compl. T 76-84) and negligent
misrepresentation (Count VD (See AI{l's
Compl. { 90-97). AHT demands that the post-
petition superpriority claim granted to
BioShield be equitably subordinated or
expunged.
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These claims are not at issue on this motion.

What is at issue are the claims against the
individual defendants. Cor¡nt IV of the
Complaint alleges fraud against all
defendants, on the ground that they (1) "had a
motive and an opportunity to make false and
misleading representations to AIIT and its
public shareholders to induce AHT to bind
itself exclusively to BioShield so that
BioShield could thereafter maxiÍrize its
leverage against a cash-constrained AIIT,"
which motive led them to make (2) "false and
misleading representations that *742 the
BioShield board of directors, including Elfersy,
unani¡nously approved the Merger Agreement
and were committed to the transaction... with
the intent to deceive AHT and its public
shareholders, and to induce AIIT to enter into
the Merger Agreement," all to A-IIT's
detriment. (AHT's Compl. 177'78). AIIT also
alleged that the defendants (including the
moving defendants) knew or should have
known that the statements were false when
made but rnade them nonetheless "with the
intent to falsely depress the value of AIIT's
conunon stock and to irnpede AHT's ability to
seek alternative frnancing or business
arrangements, as part of BioShield's ongoing
scheme to obtain AHT's assets for next to
nothing." (AHT's Compl. f 81-82). AIIT
asserts that the false representations, along
with the repeated refusaL to perform under the
Merger Agreement or to support t,l.e merger,
its public and unilateral announcement that
its shareholders would reject the merger, and
its rneritless assertion that it had groulds to
terminate the Merger Agreement all create
the strong inference of conscious misbehavior
or recklessness.

Count V is asserted against Elfersy, for
"aiding and abetting" fraud. It states, in
substance, that he provided substantial
assistance and encou¡agement to BioShield's
fraudulent conduct by faili¡rg to appear and
vote at the June 29 meeting and then failing
to correct statements that he was a member of
the Board. (AHT's Compl. { 87).

Count VI asserts a claim for negligent
misrepresentation, alleging that defendants
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(1) made false and misleading representations
both oraJ.ly and in the Merger Agreement,
Form S-4 and press releases, on which they
knew AIIT would rely, and upon which AIIT
did rely, and (2) acted with conscious
indifference to the consequences of their
actions and with specific intent to cause harm
to AHT. (AIIT's Compl. f 90-9?).

As Judge Hardin correctly found, AHT's
clairns against BioShield and Acquisition Corp
for breach of the Merger Agreement in Count I
rely on the same core of facts as the claims
against the individual defendants i¡r Counts
fV, V and Vl--the refusal to perform under the
Merger Agreement or to support the merger,
the public announcement about shareholder
dissatisfaction with the merger, and the
refusal to meet with AHT or permit AHT to
meet with BioShield's shareholders. The
assertion that the defendants made fa"lse and
misleading representations concerning the
Board's unaninrity and Elfersy's participation
in the vote is contained or incorporated by
reference in Counts I, fV, V and VI.

MODIFMD CONCLUSIONS OF LAW

Judge Hardin's analysis focused on whether
AIIT's clai¡ns against the individual
defendants merely restated its breach of
contract clai¡n against the cor¡rorate
defendants. He concluded that they did, and
thus recomrnends granting surnmarJr
judgment to the defendants. I agree with the
result, but frnd it less complicated to rule on a
different ground; AIIT carurot prove fraud or
negligent misrepresentation claims against
the individual defendants because it cannot
prove, as a matter of law, that it justifiably
relied on any of the allegedly false and
fraudulent representations. Indeed, as to
Elfersy, it cannot prove that he made any
representation at all--indeed, it is undisputed
that he did not.

Count IV Must Be Dismissed as to All
Moving Defendants

[1] Count fV, which is pleaded against all
defendants, alleges that a number of
statements were falsely and fraudulently +743
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made to AHT prior to the execution of the
merger agreement concerning Elfersy's
participation in and support for the merger.

To the extent that plaintiff purporis to
assert Count fV against Elfersy, the claim
must be dismissed because there is no
evidence in this record that Elfersy ever made
any statement, on ariy subject, to any
representative of AIIT-or for that matter was
ever asked to do so. (See analysis ofCount V,
infra.)

t2l As to the other two moving defendants:
New York law requires that reliance on a
statement must be found to be justifiable
under all the ci¡cumstances or no fraud claim
lies. Granite Partners, L.P., v. Bear, Stearns
& Co., Inc., 58 F.Supp.2d 228, 259
(S.D.N.Y.1999), Danarur Realty Corp. v.
Harris, 5 N.Y.2d 317,322,184 N.Y.S.2d 599,
157 N.E.2d 597 (1959).

A party entering into a tra¡saction has a
duty to conduct an independent appraisal of
the risk it is assuming and a duty to
investigate the nature of its business
transactíon. Reasonable reliance may be
found wanting where the plaintiff failed to
conduct its own diligent research into the
risks or benefrts of a particular transaction
Sophisticated parties may well be under a
duty to make affirrnative efforts to protect
themselves from misrepresentations, and
carurot be heard to complain when they fail
to make diligent inquiries.

Granite Partners, L.P., 58 F.Supp.2d al 259
(citations omitted).

The lynchpin of AHT's fraud theory is that
AHT was led to believe that Elfersy supported
the merger and would vote his stock in favor
of the deal. The basis for this belief was
Moses' June 28 statement to Edelson, made in
the context of explaining why no tie-up
agreement was necessarJ¡, and the statements
in the Merger Agreement and in the various
public announcements that the Board had
approved the deal "unanirnously," with no
caveat about absences.

However, the undisputed eviderrce is that
AHT--led by a sophisticated management
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team, represented by ex¡lerienced merger
lawyers and advised by investment bankers--
knew all of the following before it bound itself
to the deal by signing the Merger Agreement:

(1) Elfersy, a co-founder of the company and
a 2LVo shareholder, \¡/as resigning as an
officer of the company and changing his
status with the comp¿rny, and a public
announcement to that effect had been fiIed
with the SEC on June 28;
(2) Elfersy, per Moses, was leaving company
management due to disagreements over the
direction the company was taking; CEdelson
EBT at 343-352)
(3) Elfersy's status as a member of the Board
was unclear; Parliament told AHT
representatives sometime during the June
29-30 period that Elfersy rnight be leaving
the Board;
(4) Elfersy had not participated in a single
negotiating session or irnportant event in
connection with the merger;
(5) Shareholder approval was a pre-condition
to the consum¡nation of the merger;
(6) BioShietd, through Moses, refused to give
AIIT the shareholder voting agreement it
had sought, which meant that no
shareholder was legally bound to vote in
favor of the merger.

In the circumstances, a legally sophisticated
party such as AIIT should hardly have been
inclined to put much stock in Moses'
statement that Elfersy was on board for the
deal. Indeed, a reasonable person, knowing
only that a 2L7o shareholder had differences
with Moses and *744 that his status within
the company was chang'ing as a result, would
have been ex¡lected to contact Elfersy in order
to see where he stood. Yet no one
representing AHT did that. Nor did anyone
inquire whether Elfersy--whose changing
status was the subject of an SEC frling at a
critical juncture in the negotiations--had been
present at the June 29 Board meeting where
the merger was discussed. Nothing in this
record suggests that talking to Elfersy was out
of bounds, or that Moses refused to continue
negotiations if AHT contacted Elfersy directly.
Therefore, AHT's faih¡re to make direct
inquiry is r¡¡reasonable as a matter of law,
and precludes any frnding of justifiable
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reliance.

In Abrahami v. UPC Construction Co., Inc.,
224 A.D.zd 231, 638 N.Y.S.2d 11 (lst Dep't
1996) the plaintiffs asserted that the
defendant made misrepresentations in the
form of balance sheets and financial
statements perforrned by the defendant's
accounting frrm concerning the frnancial
status of the defendant company. Id. at 12-13.
Based on these representations, the plaintiffs
invested a substantial amount of money in the
defendant company. Id. at 12. The court
fou¡rd that the plaintiffs' reliance on the
representations was not justified, thereby
rendering their claim of fraud invalid. Id. at
13. Since the plaintiffs were experienced
businesspeople, they had a duty to exercise
ordinary diligence and conduct an ildependent
appraisal of the risk they were assuming,
which they failed to do. Abrahami, 638
N.Y.S.2d at 13. Furthermore, the plaintiffs
had the me¿uìs to discover the true nature of
the transaction they were about to enter, and
they should have used those means to conduct
¿ur independent audit of the defendant
conrpany which would have shed light on the
rea-lity of the proposed transaction- Id. at 13-
14. Not only did the plaintiffs have a duty
and the mearìs to investigate the defendant's
frnancial condition, they were also on notice of
the defendant's possible precarious financial
condition and certainly should have
investigated the proposed transaction further.
Id. at 14. For these reâsons, the court did not
frnd the plainti-ffs' reliance justified.

Si¡nilar to the plaintiffs reliance in
Abrahami, AIIT's reliance is not justi-ñed.
First, AIIT was clearly on notice that Elfersy,
a stockholder owning more than 207o of th.e
stock, had recently resigned and that his
status within the company he had co-founded
was changing. AHT was aware that the
merger was conditioned on a shareholder vote.
AIII obviously had apprehensions about the
merger; it had asked for a voting agreement
in order to tie up the principa-I shareholders.
AIIT's affairs were conducted by sophisticated
businesspeople; they were under a duty to
exercise ordinary diligence and to make
independent inquiries about whether Elfersy
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was still on board. AIIT surely had the rrrearìs
to investigate Elfersy's disposition towards the
merger; it only entailed calling Elfersy to
discuss the matter with him.

Sch-laifer Nance & Company v. Estate of
Andy Warhol, 119 F.3d 91 (2d Cir.1997) is
particularly instructive here. In Schlaifer, the
plaintiff frled a complaint alleging fraud
against the Estate of Andy Warhol, arg'uing
that the Estate misled the plaintiff by
misrepresenting that it had exclusive control
of Warhol's assets, and by not explaining that
many of Warhol's works had fallen into the
public domain. Id. at 96. The plaintiff had
entered an. agreement with and licensed
certain rights from the Warhol Estate. The
Estate assured the plaintiffthat it (the Estate)
controlled all rights to Warhol's works when
such was clearly not the case. Id. at 99. The
Second Circuit found that although the Estate
had, in fact, made misrepresentations to *745
the plaintiff, the latter's reliance on such
misrepresentations was not reason¿ble. Id. at
98-99. Since reasonable reliance is a
necessaq/ elernent to fraud, the plaintiffs
claim eould not prevail. Id. at 99. Plaintiffs
reliance was unreasonable for several reason6.
First, the parties involved were sophisticated
businesspeople involved in a mqjor
transaction. Secondly, the plaintiff was
informed that Warhol did not own copyrights
on all of his irnages. Thirdly, the plaintiffs
attorney admitted that she had apprehensions
as to whether Warhol (and his Estate) owned
copyrights for aII of his works because of (1)

the magnitude of his works, and (2) since he
was â commercial artist he often sold the
rights to a comrnissioned work, thus
su:rrendering the copyright. Fourthly, the
plaintiffs cou¡rsel was aware that if Warhol's
prints were issued without a copyright, then it
was likely that such works had become a part
of the public domain and cou-ld have no copy
right protection. Finally, even the language
of the parties' licensing agreement suggested
that the Estate did not have exclusive control
over Warhol's work. Schlaifer Nance &
Company v. Estate of Andy Warhol, 119 F.3d
at 98-100. The Second Circuit concluded that
plaintiffs reliance on the misrepresentation
made to him by one of the combatants was

(C) 2005 Thomson/West. No Clairn to Orig. U.S. Govt. Wo

@

16div002546



292B.R.734
(Cite as: 292 B.R. 734, *7 45)

unreasonable as a matter of law. Id. at 101.

In Schlaifer, the fact that the parties were
e:çerienced businesspeople involved in a

major transaction, that the plaintiff was
aware that not alt of Warhol's images had
copyrights, the plaintiffs lawyers
apprehensions and knowledge that Warhol's
works had likely become part of the public
dornair¡ and the language of the agreement
were deemed sufFrcient to put the plaintiff on
notice that it should do further due diligence
before it could reasonably rely on the Estate's
representations that it owned all rights to
every Warhol work. Here, the combination of
Elfersy's publicly-announced resignation,
Moses's statement that Elfersy's resignation
was due to difference relating to the operation
of BioShield. and BioShield's refusal to tie the
harrds of its principal shareholders when it
came to voting on the merger was certainly
"notice that would have led any reasonably
diligent attorney or corporate offtcer" to
inquire of Elfersy whether he was planning to
support the deal. In Schlaifer, the plaintiff
was clearly on notice that Warhol's Estate did
not own all of the rights to every Warhol work
and, therefore, could not have reasonably
relied on the Estate's representations that it
did. Sirnilarly, AIIT was on notice that the
representation that the BioShield board of
directors, including Elfersy, unanimously
approved the Merger Agreement and were
committed to the transaction was or could be
false and, therefore, could not have reasonably
relied on a representation that it knew (or

should have known by performing an
investigation) was false.

For that reason alone, Count fV must be

dismissed as to all defendants.

Count V Must Be Dismissed as to Elfersy

t3l Ú1 Count V, AI{I alleges that Elfersy
aided and abetted the fraud perpetrated by the
other defendants. Obviously, he did not do so

by making misrepresentations to them, since
it is conceded that he never spoke to them and
was never asked to do so. It appears that
plaintiff contends that Elfersy aided and
abetted Moses and the other BioShield
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defendants after the merger agteement was
executed by declining to vote his shares in
favor ofthe deal.

t41 In order to prevail on a clai¡n of aiding
and abetting fraud, AIIT must establish three
things: that BioShield perpetrated a fraud;
that Elfersy had actual *746 knowledge of the
existence of the fraudulent scheme; and,
Elfersy provided substantial assistance to tJre
other defendants in advancing the ulderþing
fraud. Wight v. Bankamerica Corp., 219 F.3d
79, 9L (2d CiÌ.2000). AHT carmot prevail as a
matter of law on its aiding and abetting claim
because it cannot get over the fi¡st hr¡rdle.
Since reliance on Moses' statement that
EHersy supported the merger was
u¡reasonable as a matter of law, there was no
fraud.

t5lt6lt71 Moreover, assuming arguendo that
reasonable reliance could be proved, there is
no evidence in this record that Elfersy had
actual knowledge of the fraudulent scheme to
subvert the merger. In order to adequately
plead scienter in an aiding and abetting fraud
claim, the plaintiff must allege sufficient facts
to support a strong inference of fraudulent
intent. Pri¡navera Familienstiftung v. Askin,
1?3 F.R.D. L15, 127 (S.D.N.Y.1997) (citations
omitted). Plaintiffs may raise such an
inference in one of two ways: (1) by alleging
facts showing a motive for participating in a
fraudulent scheme and a clear opportunity to
do so; or (2) by identifying circumstances
indicative ofconscious behavior. Id. The only
"evidence" cited by AHT in its objection is the
fact that Elfersy continues to do some work for
BioShield after his resignation from the Board
of Directors and as an officer. And so he did--
by agreement with the company, he continued
to advise BioShield on patent, technological
and scientific matters. But no reasonable
juror could draw from tl.at fact an inference
that Elfersy was aw¿rre of Moses's alleged pre-
execution misstatements, or that Elfersy and
Moses ever discussed, let alone conspired to
subvert, the proposed merger--even after the
market drop in BioShietd stock. Furtheñnore,
the fact that Elfersy had his own economic
interests in mind is not su-ffi.cient to satisfy the
scienter requirement. "Ordinar¡r econonic
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motives are insufficient to support the scienter
element of an aiding and abetting clairn." Id.
at L27 - As Elfersy poirrts out, he had an
absolute legal right to protect his econornic
interests--no voting agreement bound him to
the deal and he personally had never voted to
support it.

Count V is dismissed.

Cou¡rt VI Must Be Dismissed as against All
Defendants

The tast count that is the subject of the
instant motion is Count VI, which alleges
negligent misrepresentation against all
defendants.

[8] I reject the notion that any ruline by
Judge Hardin binds me, as a reviewing court,
under the law of the case doctrine. However,
the doctrine would not apply here in any
event. AHT argues that the Bankruptcy
Court's decision denying the defendants'
motion to dismiss the cornplaint, and all the
clai¡ns therein, precludes an award of
flrmrnarT¡ judgment dismissing that claim.
But a decision denying a motion to dismiss
does not mean that a claim has merit and will
ultimately succeed. If it did, we could simply
enter judgment for the plaintiff at tfre same
ti:rre we denied the motion to dismiss for
failure to state a claim and spare ourselves a
lot of ruu.recessar1/ aggravation. The
complaint no doubt pleads a clairn suffrciently
to withstand a pre-answer motion. But the
question before Judge Hardin this go round--
and now before me--is whether AIIT has

adduced any evidence tending to prove that
claim, which must happen if the claim is to
survive this post-discovery motion

AHT has not done so.

As to Elfersy, the case is quite clear. Since
everyorìe agrees that he never made any
statement to any representative of A-IIT, he
cannot be held liable on a theory ofnegligent
misrepresentation--which requires *747 that z
defendant make some statement "ex¡rressed
directly" to the plaintiff. Suzy Phillips
Originals, Inc. v. CoviIIe, Inc., 939 F.Supp.
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1012, 1016 (E.D.N.Y.1996), affd 125 F.3d 845
(2d Cir.1997); White v. Gua¡ente, 43 N.Y.zd
356, 362-63, 401 N.Y.S.2d 474, 372 N.E.2d
315 (1977).

t9lt10l As to the other moving defendants:
in order to prevail on a negligent
misrepresentation theory, a plaintiff must
establish that the defendants had a duty,
based upon a "special relationship," to give
correct information to A-IIT, and that AIIT
reasonably relied on the false inforrnation to
its detri¡nent. Hydro Investors, Inc., v.
Tlafalgar Power, Inc., 227 F.3d B, 20 (2d

Cir.2000); White v. Guarente, 43 N.Y.2d 356,
363, 401 N.Y.S.2d 474,372 N.E.2d 315 (1977).

I have already ruled that AIIT could not have
reasonably relied on any representation
concerning Elfersy's support for the merger,
given his precipitous withdrawal from his
management role at the company at a crucial
moment in the negotiatioru, so the claim fails
for that reason alone.

t1111121 Additionally, AIfl has not
established that the moving defendants had
any special relationship with it that would
give rise to a "special duty ofcare." Liability
for negligent misrepresentation "has been
imposed only on those persons who possess

unique or specialized expertise, or who are in
a special position of confi.dence and trust with
the injured party ...." Kimmell v. Schaefer, 89

N.Y.2d 257, 652 N.Y.S.2d 715,675 N.E.2d 450
(1996). AHT was a sophisticated party, the
defendants' contra party in a mergerr
negotiation and was represented at all times
during the negotiation by cou¡sel aneL

investment advisers. It was conducting its
own due rliligence on a-ll matters material to
the merger. It stood in the position of an
ordinary seller, with BioShield an ordinar¡r
buyer, in an arrns' length commercial
transaction. That is the antithesis of a

"relationship of special trust and confrdence."
See Kimrnell, 89 N.Y.2d at 263, 652 N.Y.S.2d
715, 675 N.E.2d 450 (professionals, such as

lawyers and engineers, by virtue of their
training and expertise, may have special
relationships of confrdence and trust with
their clients); Fleet Bank v. Pine Knoll Corp.,
736 N.Y.S.2d 737 (3d Dep't 2002) (a special
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relationship requires a closer degree of trust
than an ordinary business relationship for
that reason, there typically is no frduciar¡r
relationship between a borrower and a bank);
Andres v. LeRoy Adventures,20L A'.D.2d at
262, 607 N.Y.S.2d 26L (lst Dep't 1994)
(holding that a special relationship giving rise
to a duty to impari correct information could
not be discerned from t,Le arrn's length
dealings between the plaintiff, a potentia-I
customer, and the defendant, a restat¡rant
owner).

AHT contends that a relationship of special
trust arises because BioShield and its omcers
were in a better position to know whether
Elfersy was on the Board and whether he and
Moses actually supported the merger.
However, I have already ruled that it was
u¡reasonable as a matter of law for AIIT to
rely on Moses' representation about Elfersy's
support for the merger, so it is not possible
that a relationship of special trust could exist
as to those statements. And AHT has not
adduced even a scintilla evidence that Moses
did not in fact support the merger at the tirne
he made the alleged misrepresentations--i.e.,
prior to the execution of the Merger
Agreement. That he changed his mind as the
summer wore on is indisputable, but that
hardly supports an i¡ference that Moses's
staterrents, whether about Elfersy or about
the Board's support for the deal, were false
when they were made. To the extent that
AHT complains of post-Merger Agreement
conduct by Moses and others, it is not
complaining about misrepresentations *748 on
which it relied in entering into the Merger
Agreement.

As Judge Hardin correctly concluded, AIIT's
claim for breach ofthe contract lies in breach
of contract, which carurot be characterized as
misrepresentation of intent to perform under
the contract. See Best Western Int'l Inc. v.
CSI Int'I Corp., 1994 WL 465905 at *4
(S.D.N.Y. Aug.23, 1994X"The majority of the
lNew Yorkl courts, including the Appellate
Division, have held that simply dressing up a
breach of contract claim by further a[eging
that the promisor had no irrtention, at the
tirne of the contract's making, to perform its
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obligation thereunder, is insuffi"cient to state
an independent tort clai¡n").

CONCLUSION

The moving defendants' motions for
summary judgment ar.e granted in all
respects: Count fV is dismissed as to Timothy
Moses, Jacques Elfersy, and Scott Parliament;
Count V is dismissed as to Elfersy; and Count
VI is dismissed as against Moses, Eìfersy, and
Parliament. tFNSl

FN3. Having elected to dispose of these motions on

the alternate grounds propounded by defendants, I
need not and do not reach the issue of whether the

various fraud and misrepresentation claims are or
are not coterminous wittr the breach of contract

claim, or whether the misrepresentations alleged are

or are not collateral to the Merger Agreement.

This constitutes the decision and order ofthe
Court.

292B.R.734

END OF DOCUMENT
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sources must be identified, there is no
requirement that they be named, provided
they are described in the complaint with
suffrcient particularity to support the
probability that a person in the position
occupied by the source would possess the
information alleged. In both of these
situations, the plaintiffs will have pleaded
enough facts to support their belief, even
though some arguably relevant facts have
been left out.

Id. at 314. The Court then observed that "a
complaint can meet the new pleading
requirement imposed by parag¡aph (bX1) by
providing documentary evidence and/or a
su.fficient general description of the personal
sonrces of the plaintiffs' beliefs." Id.

While Novak categorically rejected the
notion that securities fraud complaints must
name confidential sources as a general matter,
it was rather less precise about what types of
"other facts" may satisfu the particularity
requirement of paragraph (bxl). Severa.I
district courts in the Second Circuit have
interpreted Novak na-rrowly to hold that,
although plaintiffs need not narne their
confidential sources, they nevertheless must
provide a description of the sources, either
documentar¡l or personal, of their i¡formation
and beliefs allegations to survive dismissal.
See, e.g., In re IWSC Indus. Direct Co., Inc.
Sec. Litig., 283 F.Supp.2d 838, 847
(8.D.N.Y.2003); Fadem v. Ford Motor Co., 02
Civ. 0686(CSIÐ, 2003 U.S. Dist. LEXIS 16898,
at *23 (S.D.N.Y. Sept. 24, 2003); In re
Globalstar Sec. Litig., 01, Civ. 1748(SHS), 2003
U.S. Dist. LEXIS 22496, at *19-20 (S.D.N.Y.
Dec.12,2003).

I decline to read Novak that narrowly for
severa-l reasons. First, as the Second Circuit
itself acknowledged in Novak, paragraph (bXl)
"requires plaintiffs to plead only facts and
makes no mention of the sources of these
facts." 216 F.3d at 313. Moreover, the opinion
states that a complaint "can" satisff the
PSLRA's particularity requirement by
identifuing documentar¡r or personal sources;
it does not require that a complaint do so.

Novak, 216 F.3d at 314. Indeed, as the Second
Circuit noted, the pur¡loses of paragraph (bX1)
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"can be served as long as [plaintiffsl supp]y
sufficient facts to support their allegations.on
Id,. For example, the level of factual specifrcity
or the corroborative nature of other facts
alleged in a securities fraud complaint might
be enough to place defendants on notice ofthe
misconduct alleged and permit them to defend
against the charge. See Adams v. Kinder-
Morgan, Inc., 340 F.3d 1083, 1101-02 (10 th
Ctu.2003). Last, requiring plaintiffs to identify
the sources of their factual allegations would,
in effect, compel them to plead evidence il
their complaint, thereby undoing the principle
of notice pleading that underlies the Federal
Rules of Civil Procedure. See id. at 1101
(noting that although the PSLRA requires
securities fraud plaintiffs to allege certain
facts with greater precisiorç it "did not ...
purport to move up the trial to the pleadings
stage"); In re Cephalon Sec. Litig., 96 Civ.
0633, 1997 U.S. Dist. LEXIS 13840, at *2 (8.
D.Pa. Aug. 29, 1997) ("Clearly, the IPSLRA]
requires some precision in alleging facts,
however, it does not require pleading all ofthe
evidence and proof thereunder supporting a
plainti-ffs clai¡n."). Had the Second Circuit
chosen to interpret the PSLRA as importing
an evidentiary requirement into securities
fraud complairrts, it would have done so more
explicitly. See Kinder-Morgan, 340 F.3d at
1101.

*13 For the above reasons, I believe Novak
should not be read to require that securities
fraud complaints identify documentar¡r or
personal sources. Instead, I join a handful of
courts that read Novak as endorsing a broader
approach to the particularíty requirement of
paragraph (bXl). See, e.g., In re Cabletron
Sys., Inc., 311 F.3d 11, 29-30 (1 st Cir.2002);
In re Initial Public Offering, 241 F.Supp-2d, at
358-59. See also Kinder-Morgan, 340 F.3d at
1101-03 (declining to adopt position,
attributed to Novak, that PSLRA requires
securities Íïaud complaint to identify sources
of allegations based on information and
belieÐ. tFN1Ol Under this approach, the court
Iooks to whether the factual allegations,
considered in the whole, "provide an adequate
basis for believing that the defendants'
statements were false," Novak, 216 F.3d at
314, without add.ing the requirernent that the
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complaint identify the source of the factual
allegations. This interpretation of Novak
recognizes, as I believe the Second Circuit did,
that requiring disclosure of sources in all
securities fraud complaints is too restrictive a

response to the PSLRA's particularity
requirernent.

FNIO. In Kinder-Morgan, the Tenth Ci¡cuit

interpreted Novak as requiring securities ftaud

complaints to describe the personal or documentary

sources of altegations based on information and

belief, and purported to adopt a different, less rigid

approach to the PSLRA'S particularity requirement.

For the reasons described in the text, I decline such

an interpretation of Novak, and believe that the

Tenth Circuit's "alternative' approach to evaluating

the sufficiency of fraud allegations is consistent with

the language of the Novak oPinion.

In re Cabletron Systems, one of the cases

cited above that adopts a broader reading of
Novak, addressed what types of "other facts"
might satisfr the particularity requirement of
paragraph (bxl). In that case, the First Circuit
endorsed the following approach for resolving
whether fraud allegations satisfu the
particularity requirement of paragraph (bXl):

The approach we take, sirnilar to Novak, is
to look at all of the facts alleged to see if
they 'provide an adequate basis for believing
that the defendants' statements were false.'
Novak, 216 F.3d at 314. This involves an
evaluation, inter alia, of the level of detail
provided by the confidential sources, the
corroborative nature of the other facts

alteged (inctuding from other sources), the
coherence and plausibility of the allegations,
the nurrrber of sources, the reliability of the
sources, and similar indicia.

In re Cabletron, 311 F.3d at' 29'30. See also

Kinder-Morgan, 340 F.3d at 1102-03
(recommending that courts consider, inter
alia, coherence, plausibility and specifrcity of
the allegations, whether sources are disclosed

and reliability ofthose 6ources, and "any other
factors that might affect how strongly the facts

alteged support a reasonable belief that the
defendant's statements were false or
misleading"). Thus, while the disclosu¡e of
sources may strengthen a complaint pleaded

on information and betief, it is not necessar¡r if
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the facts otherwise support a reasonable belíef
that the alleged fraud occurred. In short,
"[w]hat facts and what level of particularity
are suffrcient to support a plaintiffs beliefs
will vary from case to case.... The critical
t}rreshold is that the allegations must be made
in a way tJrat satisfres the court that plaintiffs
charge of fraud is not 'unwanranted." ' In re
Initial Public Offering,241F.Supp.2d at 359.

*14 In the present case, the factual
atlegations describing Deloitte's role i¡r the
alleged fraud are suffrciently numerous and
detailed to meet the particularity requirement
of paragraph (bXl). To take one example, the
allegations concerning the Petrochem losses

specify the division of Philip at which the
improper accounting occurred (the Petrochem
facility), people at Deloitte and Philip
complicit in the fraud (Woodsford, Boughton,
and Woodcroft), and the amount of the losses

at issue ($S million). "Overall, the
accumulated amount of detail the [Complaintl
provides tends to be self-veri$ing; these are
not conclusory allegations of fraud, but
specific descriptions of the precise me¿rns

through which it occurred...." In re Cabletron
Sys., 311 F.8d at 30. Such particularized
allegations "provide an adequate basis for
believing that [Deloitte's] statements were
false," and make it unnecessar¡r for plaintiffs
to disclose the sources of their beliefs at the
pleading stage.

In sum, the Complaint alleges sufficient
facts on which plaintiffs' beliefs are formed to
satisfu the PSLRA's ParticularitY
requirement. Viewed in their entirety, the
allegations put Deloitte on fair notice of
plaintiffs' claims and their factual basis.
Accordingly, the Complaint is "not frivolous or
conclusory and deserves to proceed to the next
stage of litigation-" Kinder-Morgan, 340 F.3d
at 1105.

B. Section 11of the Securities Act

The third, sixth, and ninth clairns are
asserted against Deloitte, Haynes and Knauss
under Section 11 of the Secr¡rities Act. Section
11 permits an action by any person who
acquired a security irr reliance on a
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registration statement that contained a

material misstatement, as against' aÍlong
others,

(1) every person who signed the registration
statement;
(2) every person who was a director of (or
person performing si¡nilar functions) or
partner ir¡ the issuer at the time of the
ñting of the part of the registration
statement with respect to which his liability
is asserted;
(4) every accountant ... who has with his
consent been named as having prepared or
certiñed any parb of the registration
statement, or as having prepared or certified
any report or valuation which is used in
connection with the registration statement,
with respect to the statement in such
registration statement, report, or va-luation,
which purports to have been prepared or
certified by him....

15 U.S.C. $ 77k(a).

Because intent to defraud is not an element
of a Section 11 claim, " 'only a material
misstatement or ornission [in a registration
statementl need be shown to establish a prirna
facie case...." ' In re Initial Public Offering,
241 F.Supp-2d at 343 (citation omitted). See

also In re CINAR Corp. Sec. Litig., 186

F.Supp.2d 279, 306 (E.D.N.Y.2002) ("[A]
plaintiff does not need to allege the manner i¡r
which a material misstatement on a securities
frling was made--innocently, negligently,
fraudulently or otherwise--because Section 1l-

provides for strict liability.") (citation
omitted). However, the Second Circuit has

ruled recently that, where Section 11 (or

Section L2(a\2)) clairns are based on
underlying allegations of fraud, the complaint
must satisfr the heightened pleading
requirements of Rule 9(b). See Rombach v.

Chang, 355 F.3d 164, L7I (2d Ctu.2004).

+15 In Rombach, the Second Circuit noted
that although fraud "is not an element or a
requisite to a clairn under Section 11 or
Section 12(aX2)," those claims "may be--and
ofben are--predicated on fraud," and that the
allegations underlying Section 10(b) claims
and Section 11 claims are often the same. Id.

tFNlll The Court observed that the
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considerations for applying Rule 9(b) to a
conventional fraud clairn "apply with equal
force" to Section 11 (or Section L2(a\2)) clairns
sounding in fraud. Id. (citation omitted).
Accordingly, it held that the heightened
pleading standa¡ds of Rule 9(b) apply to
Section 11 (or Section L2(a\2)) clai¡ns insofar
as such claims as premised on underlying
allegations of fraud. Id. As discussed above,
the Second Circuit has interpreted Rule 9(b) to
require that a securities fraud complaint
allege, inter alia, facts giving rise to "a strong
inference of fraudulent intent" and state with
particularity the facts constituting the alleged
fraudulent conduct.

FNll. The Second Circuit noted also that "a

plaintiff need allege no more than negligence to

proceed under Section 11....'355 F.3d at l7l.
Given the well-settled interpretation of Section 11 as

a strict liability provision and the lack of further

discussion in Rombach about whether to read a

state of mind requirement into Section I I generally,

I decline to interpret the decision as introducing a

stâte of mind element for Section I I claims absent

underlying fraud allegations.

Applying Rombach, I must consider whether
plaintiffs' Section 11 claims sound in fraud
and, if so, whether the underþing allegations
of fraud satisfu the pleading requirements of
Rule 9(b). I examine the claims against
Deloitte, and Haynes and Knauss separately,
because the facts underlying those claims varJr

significantly.

1. Deloitte

The Complaint asserts Section 11 claims
against Deloitte based on its consent to the
republication of the "fa.lse and misleading"
1996 audit opinion in the November 1997,

Allwaste, and Serv-Tech Registration
Statements. Deloitte seeks dismissal of the
Section 11 claims on the ground that they are
premised on fraud allegations and fail to
satisfu Rule 9(b)'s heightened pleading
requirements. (Deloitte's Supp. Mem- at 7-9;

Deloitte's Supplemental Memorandum of Law
in Further Support of its Motion to Dismiss,
dated. t120104, passirn; Deloitte's Reply
Memorandum of Law Concerning the Impact
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of Rombach v. Chang, passim )

Plaintiffs argue at the threshold that
Deloitte waived any objections to the Section
11 claims because (1) Deloitte conceded the
sufficiency of the Section 11 claims in its
initial set of motion papers and raised its
objections for the first time in a supplemental
memorandum that the parties had agreed was
mearrt only to address recent case law with
respect to pleading standards under the
PSLRA; and (2) Deloitte should not be
permitted to circumvent Fed.R.Civ.P. 12(g),
which bars a party from submitting more than
one pre-answer motion to dismiss under Rule
12(b). (Plaintiffs' Reply to Deloitte's
Supplemental Memorandum of Law in
Support of its Motion to Dismiss at 1-3;
Plaintiffs' Second Supplemental Memorandum
of Law in Opposition to the Motions of
Deloitte, Haynes and Knauss ("Pls.' 2d Supp.
Mem. in Opp'n to the Motions of Deloitte,
Haynes and Knauss") at 4-5) Neither
argument has merit. First, I am not bound by
the ter¡ns of a stipulation between parties to a
dispute. See United States ex rel. Terr¡r v.
Ilenderson, 462 F.zd 1125, 1131 n. 13 (2d
Cv.l972); Am. Fed. of State, County and
Municipal Employees, AFL-CIO v. New York,
599 F.Supp. 916, 919 n. 1 (S.D.N.Y.1984).
Second, because I have not yet ruled on that
part of Deloitte's motion to dismiss based on
failure to state a claim, Deloitte's "newly-
raised" objections as to the Section 11 clairns
cannot properþ be characterized as a second
pre-answer motion to dismiss. Accordingly,
this court has jurisdiction to consider
Deloitte's objections to the Section 11 claims.

*16 T\rrning to the merits of Deloitte's
objections, it is plain that the Section 11

claims asserted against it sound in fraud: not
only do allegations of Deloitte's fraud
perureate the Complaint, but also the claims
asserted under Section 11 are premised on the
allegations zupporting the Section 10(b) claim
against Deloitte. (See, e.9., Conipl. { 386
("Deloitte consented to the inclusion of its
auditor's opinions irr the Registration
Statement. Deloitte's audit opinions with
respect to Philip's 1p95 and 1996 financial
statements were false and misleading when
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the November 1997 Registration Statement
was declared effective by the SEC."))
Accordingly, Rule 9(b) applies. See Rombach,
355 F.3d at I72 (applying Rule 9(b) where "the
wording and imputations of the complaint are
classically associated with fraud"); In re
Ultrafem, Inc. Sec. Litig., 91 F.Supp.2d 678,
690 (S.D.N.Y.2000) (applying Rute 9(b) where
"plaintiffs lmade] little, if any, effort to
differentiate their asserted negligence claims
from the fraud claims which permeate the
Complaint"). However, because I have already
fould, in cormection with the Section 10(b)
clairn, that those underlying allegations are
suffrciently pleaded to satisfiz Rule 9(b) and
the PSLRA, Deloitte's motion to dismiss the
Section 11 claims on this ground is denied.

Deloitte argues as a fallback position that it
cannot be held liable under Section 11 for
misstatements in the registration statements
attributable to parties other than Deloitte.
(Deloitte's Mem. at 43-44) I do not read the
Complaint to assert Section 11 claims against
Deloitte for misstatements made by other
parties, and plaintiffs have verifred in their
papers that they will pursue Section 11 claims
against Deloitte only for misstatements that it
prepared or certifred. (Pls.' Mem. il Opp'n to
Deloitte's Mot. to Dismiss at 38) Nevertheless,
to the extent Deloitte seeks assurance that it
carurot be held liable under Section 11 for
information in the registration statements it
did not prepare or certifr, the terms of the
statute provides ample guidance: an
accountant may be held liable only for
statements that "purport t I ... to have been
prepared or certifred by hirn." 15 U.S.C.
77(kXaX4). See also Herman & Maclean v.
Huddleston, 459 U.S. 375, 386 n- 22 (1983)
(holding that accountarrts "cannot be reached
by a Section 11 action ... with respect to parts
of registration statement which they are not
named as having prepared or certified").

2. Haynes and Knauss

The Section 11 clairn against Haynes and
Knauss is based on their having signed the
November 1997 registration statement in
their capacity as Philip directors. According to
the Complaint, Haynes and Knauss, among

(C) 2005 TÌromson/West. No Claim to Orie. U.S. Govt. Wo

@

16div002554



Not Reported in F.Supp.2d
(Cite as: 2004 WL 1152501, *16 (S.D.N.Y.))

others, attended a board of directors meeting
at which the participants discussed Philip's
i:rrproperly recorded earnings for the 1997
third quarter amounting to 8 24.2 million.
(Compt.{{ 236-238) Nevertheless, Haynes and
Knauss later signed the November 1997
registration statement, which did not disclose
the fraudulent nature of the earnings. (Id. {n
60-61, 238) Plaintiffs concede that their
Section 11 claim against Haynes and Knauss
sounds in fraud, but argue that the underlying
allegations satisfr the heightened pleading
requirements of Rule 9(b). (Pls.' 2d Supp.
Mem. in Opp'n to the Motions of Deloitte,
Haynes and Knauss, passim; Plaintiffs Reply
Memorandum of Law in Further Opposition to
the Motions to Dismiss of Haynes and Knauss,
passim )

*17 Haynes' and Knauss' principal objection
is that the Complaint does not sufficiently
altege their participation in making the
fraudulent statements in the November 1997
registration statement, and thus fails to plead
fraud with sufficient particularity under Rule
9(b). (IIaynes' and Knauss' Memorandum of
Law in Support of their Motion to Dismiss
("Haynes' and Knauss' Mem.") at 18-19;
Haynes' and Knauss' Supplemental
Memorandum of Law in Support of their
Motion to Dismiss ("Haynes' and Knauss'
Sopp. Mern.") at L3-14; Haynes' and Knauss'
Second Supplemental Memorandum of Law in
Support of their Motion to Dismiss ("Haynes'
and Knauss' 2d Supp. Mem.") at 3) The Second
Circuit has held that, in order to satisfu the
fraud particularity requirement of Rule 9(b), a
complaint must "inform each defendant of the
nature of his or her alleged participation in
tlre fraud." DiVittorio, 822 F.2d at L247
(citation omitted). However, plaintiffs here are
relieved of the burden of having to identi-fr the
specific roles of Haynes and Knauss in the
alleged fraud under the so-called "group
pleading doctrine." That doctrine applies
where, as here, the directors or ofücers of a
company participate in the preparation and
dissemination of group-published documents,
such as registration statements. See In re
O>¡ford Health Plans, Irrc. Sec. Litig., 187
F.R.D. L33, L42 (S.D.N.Y.1999) (noting that
"group-pleading doctrine allows plaintiffs to
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'rely on a presumption that statements in
prospectuses, registration statements, annual
reports, press releases, or other group-
published information, are the collective work
of those individuals with direct involvement in
the everyday business of the company" ')
(citation omitted); Geiger v. Solomon-Page
Group, Ltd., 933 F.Supp. 1180, 1188 n 7
(S.D.N.Y.1996) ("The defendants ... protest
that the Amended Complaint fails to speciS
the particular omission attributable to each of
the Individual Defend.ants. When an alleged
fraudulent omission occurs in an offering
memorandum filed with the SEC signed. by
each of the Individual Defendants, however,
there is no requirement that the complaint be
any more particular to comply with Rute g(b)

in this respect.") (citing DiVittorio, 822 F.2¿.
at1247).

That Haynes and Knauss were outside
directors of Philip and were appointed to the
company's board only three months before
issuance of the November 1997 registration
statement is ofno consequence because, as the
Complaint alleges, they had access to insider
information concerning Philip's irnproperly
recorded earnings for the 1997 thi-rd quarter.
See Sperber Adams Assocs. v. JEM Mgmt.
Assocs. Cotp., 90 Civ. 7405(JSM, 1992 U.S.
Dist. LEXIS 8301, at *5 (S.D.N.Y. June 4,
1992) (outside di¡ector who prepared and
distributed offering materials is insider for
pu4)oses of Rule 9(b) particularity inquiry);
Sch¡all v. Annuity and Life Re (Holdings),
Ltd., 3:02 Civ. 2133(GLG), 2004 U.S. Dist.
LEXIS 1601, at *11 (D.Conn. Feb. 4, 2004)
("[O]utside directors, although almost by
defrnition excluded from the day-to-day
management of a corporation, can fall within
the group pleading presumption when, by
virtue of their status or a special relationship
with the corporation, they have access to
information more akin to a corporate insider.")
(citing In re XOMA Corp. Sec. Litig., C-

912252,1991 U.S. Dist. LEXUS 20051, at *6)

(N.D.CaI. Dec. 27, 1991). Notwithstanding
Haynes' and Knauss' assertion to the
contrar¡r, the enactment of the PSLRA did not
undermine the group pleading doctrine in the
Second Circuit. See In re Complete Mgmt.,
153 F.Supp.2d at 326 n. 7 (citing In re
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Ameri.can Bank Note Holographics, Inc. Sec.

Litig ., 93 F.Supp.2d 424,442 (S.D.N.Y.2000));

In re O>dord Health Plans, 187 F.R.D. at L42.

*18 Haynes and Kn¿uss argue that the
Section 11 claim should be dismissed also
because the Complaint fails to allege facts
creating a strong i¡ference of their fraudulent
intent. (Haynes' and Knauss' Mem. at 18;

Ilaynes' and Knauss' 2d Supp. Mem. at 3)

However, the Complairrt alleges that Haynes
and Knauss attended a board meeting at
which the participants were told about
Philip's improperly recorded earnings for the
L997 third quarter, but they nevertheless
executed the November 1997 registration
statement. Such allegations are enough to
sustain a strong inference at the pleading
stage that Haynes and Knauss knowingly
committed secr¡rities fraud by signing that
registration statement.

Haynes and Knauss ask the court in the
atternative to strike from the Complaint any
ctaim against them of joint and several
liability because, they argue, the PSLRA
requires plaintiffs asserting joint and several
liability claims under Section 11 to allege
defendants' knowing violation of the securities
laws, and plaintiffs fail to do so here. (Haynes'

and Knauss' 2d Supp. Mem. at 3-5) This
argument fails on two grounds. First, the
statute that Haynes and Knauss cite in
support of this argument concerns the level of
scienter t,Lat the "trier of fact" must find in
order for a defendant to incurjoint and several
liability; it has no bearing on plaintiffs'
minirnum pleading requirements. See 15

U.S.C. $ 78u-4(fX3XA) ("Anv covered person
agairut whom a frnal judgurent is entered in a
private action shall be liable for damages
jointly and severally only if the trier of fact
specifically determines that such covered
person knowingly committed a violation of the
securities laws."). Second, even presuming the
statute were applicable at this stage in the
litigation, for the reasons discussed above, the
Complaint sufüciently alleges facts creating a
strong inference that Haynes and Knauss
knowingly committed securities fraud.

C. Section 20(a) of the Exchange Act and
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Section 15 of the Securities Act

The second and fifth claims assert "control
person" liability claims against Haynes and
Knauss under Section 20(a) of the Exchange
Act and Section 15 of the Securities Act. In
effect, the Complaint alleges that Ilaynes and
Knauss, as Philip directors, held power and
influence over the company's actions and,
therefore, are liable for its fraudulent
misrepresentations.

Section 20(a) of the Exchange Act

Section 20(a) imposes liability on "every
person who, directly or indirectly, controls any
person liable under any provision of this
chapter or of any rule or regulation
thereunder ..., urùess the controlling person
acted in good faith and did not ... induce the ...
violation." 15 U.S.C. $ 78t(a). In order to state
a prima facie claim under Section 20(a), a
plaintiff must show: "(1) a primary violation
by a controlled person, (2) control of the
primary violator by the defendant, and (3)

'tJrat the controlling person was in some
meaningftl sense a cutpable participant' in
the primary violation." Boguslavsky v.
Kaplan" 159 F.3d 715, 720 (2d Ctu.1998)
(quoting Sec. & Exch. Comrn'n v. First Jersey
Securities, Inc ., 101 F.3d L450, 1472 (2d

ctu.1996)).

*19 Plaintiffs' allegations in furtherance of
the Section 20(a) claim, though sparse, are
suffrcient to avoid dismissal. The frrst element
is satisfred with the allegation that Philip
committed multiple violations of Section 10(b)

of the Exchange Act. (Compl.{{ 369-376)
Because no party has challenged the
sufFrciency of that allegation, I assume that
plaintiffs have adequately pleaded a primary
violation See In re Scholastic Corp. Sec.

Litig., 252 F.3d 63, 77-78 (2ù Cir.), cert.
denied, 534 U.S. 1071 (2001) (prirnaty
violation element of a Section 20(a) claim was

satisfred where plaintiffs adequately pleaded
Section 10(b) claim). tFNl2l

FNl2. In their initial brief, Haynes and Knauss

contend that plaintiffs should not be permined to

circumvent the pteading requirements of a Section
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lO(b) ctaim by instead bringing a Section 20(a)

claim against them. (Haynes' and Knauss' Mem. at

2) However, whether or not plaintiffs bring a

Section lO(b) claim against Haynes and Knauss is

irrelevant to the Section 20(a) analysis. To assert a

Section 20(a) claim against Haynes and Knauss,

plaintiffs must allege that a controlled person (here,

Philip, not Haynes and Knauss) committed a Section

l0(b) violation. See Suez Equity Investors, L.P.,

250 F.3d at 101 ("Controlling-person liability is a

form of secondary liability, under which a plaintiff

may allege a primary $ lO(b) violation by a person

controlled by the defendant and culpable

participation by the defendant in the perpetration of
the fraud."); tn re Initial Public Offering, 241

F.Supp.2d at 392 n. 178 ('Primary liability of the

controlling person is not a necessary predicate to a
section 20(a) claim. Section 20 is typically used to

sue defendants who do not hâve primary liability.").

To establish the second element-'control--a
plaintiff must show that the defendant
"possessed 'the power to direct or cause the
di¡ection of the management and policies of a
person, whether through the ownership of
voting securities, by contract, or otherwise." '
Fi¡st Jersey Securities, 101 F.3d at L472-73
(quoting 17 C.F.R. g 240.12b'2). "A short,
plain statement that gives the defendant fair
notice of the claim that the defendant was a
control person and the ground on which [that
claiml rest6 ... is all that is required." SchraII,
2004 U.S. Dist. LEXIS 1601, at *25 (citing
Swierkiewicz v. Sorema, N.4., 534 U.S. 506,

512 (2002) and Irr re Initial Public Offering,
241 F.Supp.2d at 352).

Haynes' and Knauss' status as directors,
standing alone, is insufücient to establish
their control over Philip. See Food & Allied
Service Trades Dep't, AFL-CIO v. Millfield
Trading Co., 841 F.Supp. 1386, 1391
(S.D.N.Y.1994) ("While courts in this circuit
have not always agreed on just how much
beyond status as a director must be alleged to
plead a Section 20(a) clairn, ... they have
agreeil that a bare allegation of director
status, without more, is insufficient."); In re
CINAR, L86 F.Supp.2d at 309 ("It is well
accepted that merely a[eging that a
particular defendant is a director or an offrcer
of a company is not sufficient to allege
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control.") (citations omitted). Howeuor, the
Complaint alleges not only that Haynes and
Knauss were directors of Philip, but also that
they signed the November L997 registration
statement. (Compl.{{ 60-61) While there is
case law suggesting that a defendant's
execution of a fraudulent SEC filing is
insufficient by itself to establish control, see

Jacobs, 1999 U.S. Dist. LEXIS 2L02, at *5L
(S.D.N.Y. Feb. 26, 1999) (citine cases), I share
the view that it "comport[s] with common
sense to presume that a person who signs his
name to a report has some measure of control
over those who write the report." Id. See also
In re Indep. Energy Holdings PLC Sec. Litig.,
154 F.Supp.2d 74I, 772 (S.D.N.Y.2001)
(allegations that defendants were directors,
held substantial equity stake in company and
signed prospectus were suffrcient to establish
control); In re Ouintel Entm't Sec. Litig., 72
F.Supp.2d 283, 298 (S.D.N.Y.1999)
(allegations that defendants had "access to
lthe company'sì internal reports, press
releases, public fiIings, and had the ability to
prevent the issuance or correct the
statements" were suffrcient to establish
control). That Haynes and Knauss were
required by law to sign the November 1997
registration statement, far from absolving
them of responsibility for the misstatements
therein, "charges [them] with power over the
documentl I and represents to the corporation,
its shareholders, and the public that fthey
havel performed [their] role with sufificient
diligence that [they arel willing and able to
stand behind the information contained in
[the] documentl ]." In re Worldcom, Inc. See"

Litig., 294 F.Supp.2d 392, 420 (S.D.N.Y.2003).

See also In re Livent, 151 F.Supp.2d 371, 437
(S.D.N.Y.2001) ("Arr outside di¡ector and auåit
committee member who is in a position tcr

approve a corporation's financial statements
can be presumed to have 'the power to direet
or cause the direction of the management antl
policies of the corporation, at least insofar as

the 'management and policies' referred to
relate to ensuring a measure of accuracy in
the contents of company reports and SEC
registrations that they actually sign.")
(quoti¡g 17 C.F.R. 9 240.I2b'2).

*20 The Second Ci¡cuit has not defrned the
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phrase "culpable participation"--the thfud
element--other than to say that "a
determination of section 20(a) liability
requires an individual determination of a ...

defendant's particular culpability."
Boguslavsky, 159 F.3d at 720, and district
courts in the Circuit are split as to what
exactly the phrase meÍrns. Some district
courts assrune that "culpable participation"
requires proof of state of mind, and thus
conclude that plaintiffs must allege the
controlling person's scienter to state a prima
facie Section 20(a) claim. See, e.g., In re
Oxford Health Plans, 187 F.R.D. at 143; In re
Deutsche Telekom AG Sec. Litig., 00 Civ.
94?5(SHS), 2002 U.S. Dist. LEXIS 2627, at
*12_18 (S.D.N.y. Feb. 20, 2002); Mishkin v.
Agetoff, 97 Civ. 2690(LAP), 1998 U.S. Dist.
LEXIS 14890, aI *67-72 (S.D.N.Y. Sept. 23,

1998)- Other district courts have reasoned that
there is no basis for equating "culpable
participation" with scienter, so that plaintiffs
asserting a Section 20(a) clairn need allege
only an underlying primary violation and
control person status. See, e.g., In re Initial
Public Offering, 241 F.Supp.2d at 394 n 182
(noting that culpable conduct "can be

blameworthy though it was done

unintentionally or unknowingly" and that
"the scienter-free definition of 'culpable' is
particularly appropriate when it modiÊes
'participatior¡' which means 'to take part in
something (as an enterprise or activity)
usually in common with others." ') (citations
omitted). tFNl3l I need not resolve this
debate because, even assuming "culpable
participation" entails scienter, plaintiffs have
pleaded it here.

FNl3. Such is the propensity among certain courts

to equate "culpable participation" with scienter that

ordinarily they do not even use the term "scienter"

and the intra-circuit debate is framed as one over

whether "culpable participation" is a required

element of a Section 20(a) claim. See, e.g. Burstyn

v. Worldwide Xceed Group, [nc., 01 Civ-

lI25(GEL), 2002 U.S. Dist. LEXIS 18555, at *22

(S.D.N.Y. Sept. 30, 2002) ('The district courts in

this Circuit have divided as to the prima facie

requirements of a Section 20(a) claim, or more

specifically as to whether plaintiffs must plead

cutpable participation."). However, as noted in the
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text above, the "$econd Circuit has held that a

plaintiff must plead culpable participation in order

to state a Section 20(a) claim. See Boguslavsky, 159

F.3d at 720. Therefore, the debate is properly

undersûood not as whether "culpable participation"

is a requirement of a Section 20(a) claim, but what

the phrase "culpable participation" means.

If scienter is an element of a Section 20(a)
claim, the PSLRA's pleading requirements
apply, a¡rd plaintiffs must plead with
particularity facts giving rise to a strong
inference that the control person knew or
should have known that the primary violator
was engaging in fraudulent conduct. See

Cromer Finance Ltd. v. Berger, 137 F.Supp.2d
452, 484 (S.D.N.Y.2001); In re Deutsche
Telekom, 2002 U.S. Dist. LEXIS 2627, at *22

(citations omitted). Here, the Complaint
suffrciently alleges lfaynes' and Knauss'
scienter by asserting that (1) they attended a

board meeting at which participants discussed
Philip's improperly recorded earnings for the
third quarter of 1997, and (2) they later signed
the November 1997 registration statement
that reported the false earnings. (Compt.{{
236-238) Haynes and Knauss rnay prefer a
more particularized description of what was
discussed at the board meeting and their
states of mind with respect to those
discussions, but such facts are peculiarly
within Haynes' and Knauss' owrt knowledge,
and plaintiffs should not be expected to plead
them in the Complaint.

Haynes and Knauss next contend that the
Section 20(a) claim should be dismissed
because plaintiffs seek to hold them jointly
and severally liable to class members who
purchased Philip's stock before Haynes and
Knauss became associated with the company,
and thus before they had the requisite control
status for Section 11 liability. (Haynes' and
Knauss' Supp. Mem. at 12) I ag¡ee that
Haynes and Knauss cannot be held liable
under Section 20(a) for Philip's misconduct
during that part ofthe class period before they
acquired control status, see Whirlpool Fin.
Corp. v. GN Holdings, Irtc., 873 F.Supp. 111,

120 (N.D.[I.1995) ("[C]ontrol person liabilitv
attaches only to a person who was in control at
the time that the liability of the controlled
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person accrued, not to someone who later
takes control.") (citing I Louis Loss & Joel
Seligman, Securities Regrr-lation 4472 (3d

ed.1992)); Adair v. Hunt Int'l Resources Corp.,
79 Civ. 4206, 1982 U.S. Dist. LEXIS 11045, at
*10-11 (N.D.trI. Feb. 22, 1982) (declining to
ascribe control person status to defendants
who acquired ownership interests in company
after complained-of transactions occurred), but
plaintiffs' failure to particularize in the
Complaint llaynes' and Knauss' proportional
liability does not warrant dismissal of the
entire Section 20(a) ctaim. tFN14l Instead,
that claim is dismissed only insofar as it is
prernised on Haynes' and Knauss' liability for
Philip's fraudulent conduct before August 7,

1997, the date on which they became di¡ectors
of the company. tFNl5l Haynes' and Knauss'
motion to dismiss the Section 20(a) clairn is
otherwise denied.

FN14. To the extent Haynes and Knauss assert that

the PSLRA requires plaintiffs to plead witlt
particulariry outside directors' proportional liability,
that assertion is baseless. The portion of the PSLRA

relating to "proportionate liability,' 15 U.S.C' S

78u-4(Ð, requires the trial court to instruct the jury

to make ultimate findings concerning the

proportional liability of outside directors; nothing in

that provision requires plaintiffs to allege the extent

of Haynes' and Knauss' proportional liabitity at the

pleading stage. See also 15 U.S.C. $ 78u-a(Ð(1)

("Nothing in this subsection shall be construed to

creaûe, affect, or in any manner modify, the

standard for liability associated with any action

arising under the securities laws.").

FN15. Ptaintiffs do not allege any independent basis

for inferring Haynes' and Knauss' control in the

period before they became directors of Philip.

Section 15 of the Securities Act

*21 Section 15 ofthe Securities Act attaches
Iiability to "every person who, by or through
stock ownership, agency, or otherwise,
controls any person liable under Section 11, or
L2, .-., unless the controlling person had no
knowledge of or reasonable ground to believe
in the existence of the facts by reason of which
the liability ofthe controlled person" is alleged
to exist." 15 U.S.C. $ 77o. Plaintiffs asserting
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a Section 15 clairn must plead an underþing
primary violation of Section 11 (or Section
L2(a\2)) of the Securities Act and control over
the primary violator by the targeted
defendant. See In re Initial Public Offering,
241 F.Supp.2d at 352 (citation omitted).
However, as with control person liability
clains u¡rder Section 20(a) of the Exchange
Act, district cou¡ts in the Second Circuit are
split over whether plaintiffs asserting Section
15 claims must plead scienter (what courts
generally refer to as "culpable participation").
See In re Asia PuIp & Paper Sec. Litig., 293
F.Supp.2d 391, 395-96 (S.D.N.Y.2003); In re
CINAR, 186 F.Supp.2d at 309-10; Dorchester
Investors v. Peak TYends T?ust, 99 Civ.
4696(LMMGi\ID, 2003 U.S. Dist. LEXIS 1446,
at *10-1L (S.D.N.Y. Feb. 3, 2003) (alt citing
cases). tFN16l Again, I need not resolve the
intra-circuit debate because, even if scienter is
required, all three elements of a Section 15
clairn are sufficiently pleaded here. The
Complaint alleges that Philip committed.
violations of section 11 of the Securities Act in
relation to the November 1997 public offerings
(Compl.{t[ 382-391), and no par[y has
challenged the sufficiency of those allegations.
Moreover, as discussed above in connection
with the Section 20(a) claim, plaintiffs have
sufüciently alleged Haynes' and Knauss'
eontrol status and thei¡ "culpable
participation" in Philip's fraud. Accordingly,
Haynes' and Knauss' motion to dismiss the
Section 15 claim is denied.

FNl6. Some courts holding that plaintiffs asserting

a Section 15 claim need not plead "culpable

participation" have reasoned that, because the

requisite underlying Section l1 (or Section l2(a)(2))

violation sounds in strict liability and does not

require defendants' knowledge of the

misrepresentåtions, it makes "linle sense to compel

ptaintiffs to allege a culpable state of mind in order

to state a claim under Section 15." In re CINAR,

186 F.Supp.2d at 310 (citing tn re tndep. Energy

Holdings, 154 F.Supp.2d at 770 and In re Twinlab

Corp.Sec. Litig., 103 F.Supp.2d 193,208
(8.D.N.Y.2000)). See also [n re Sterling Foster &
Co. Sec. Litig., 222 F.Supp.2d 216, 282

(8.D.N.Y.2002): In re Deutsche Telekom AG,

2002 U.S. Dist. LEXIS 2627, a. *16-17. I need not

decide whether I agree, though I note that the
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Second Circuit's recent decision in Rombach,

discussed in the text above, casts at least some

doubt on its continued force in cases where the

underlying Section I I (or Secfion l2(a)(2)) claim is

based on fraud.
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,*,f,*

For the reasons stated above, Deloitte's motion to

dismiss is denied as to all claims. Haynes' and

Knauss' motion to dismiss is denied as to all claims

except that their motion to dismiss the Section 20(a)

claim is granted insofar as the claim is based on

their liability for underlying primary violations

occurring before August 7, L997 -

SO ORDERED:

2004 WL l15250l (S.D.N.Y.), Fed. Sec. L. Rep. P

92,836

END OF DOCUMENT
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Only the Westlaw citation is currently
available.

United States District Court,
S.D. New York.

JPMORGAN CHASE BANK, inits capacity
as Administrative Agent under the Credit

Agreement, Plaintiff,
v.

Gary WINNICK, Dan J. Cohrs, Lodwrick M.
Cook, Hank Milbrer James C. Gortor¡,

Joseph Clayton, Thomas J. Casey, S. Wallace
Dawson Jr., Susan Dullabh, Thomas

Robershaw, David A Walsh Joseph P. Perrone,
Robin Wright, Patrick Joggerst,

Brian Fitzpatrick, David Carrey, Jackie
Armstrong, Mark Attanasio, David L.

Lee, Geoftey J.W. Kent, Eric HiPPeau,
Norman Brownstein, William E. Conway,

Jr., Defendants.

No.03 Civ.8535(GEL).

June 23,2004.

Ralph C. Ferrara, Colby A. Smith, Jonathan
E. Richman, Jeftey S. Jacobson, Debevoise &
Plirrrpton, New York, N.Y. for defendants.

Michael L. Hirshfeld, Andrew E. Tomback,
Allan S. Brilliant, Millbark, Tweed, Hadley &
McCloy, for plaintiff.

OPINION AND ORDER

LYNCH, J

tl This action presents another strand in
the web of litigation surrounding the alleged
accounting fraud and eventual bankruptcy of
the telecommunications company Globat
Crossing, Ltd. ("C.C"). Plaintitr JP Morgan
Chase Bank brings this action on behalf of a
syndicate of commercial banks ("the Banks")
against various officers, directors, and
employees of GC in corurection with a series of
loans extended to GC between August 17,
2001, and September 28, 200I, pursuant to a
credit agreement entered into in August 2000
(the "Credif Agreement"). The Banks claim
that GC made intentional and negligent
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misrepresentations to the Banks regarding the
company's compliance with certain financiaÌ
covenants in the Credit Agreement in order to
mislead the Banks into continuing to extend
the company credit. Plainti-ffs seek $1.7 billion
in damages. Defendants now move for
dismissal of, or in the alternative, for
summaÐ¡ judgment against, the plaintiffs'
claims. For the reasons set forth below, the
motion to dismiss will be granted in part; as to
the remaining claims, the motion for summar¡r
judgment will be denied.

BACKGROUND

The relevant facts, which are drawn from
the complaint except where otherwise noted,
are as follows. On August 10, 2000, the Banks
entered into a Credit Agreement with GC to
extend a total of 82.25 billion of credit to GC,

$1.7 billion of which was i¡r the form of a
credit facility (or line of credit) (the "Credit
Facility") and the remainder of which was in
the form of a term loan. Under the terms of
the Credit Agreement, the Banks agreed to
extend credit to GC up to the $1.7 bitlion limit
provided in the Credit Facility, provided a GC
officer certified that the company was in
compliance with the covenants and the other
terms of the Credit Agreement at the tirne of
each borrowing. Failure to comply with the
covenants in the agreement would result in a
default, terminating GC's line of credit and
causing all of its debt under the Credit
Agreement (including the term loan and any
amount extended under the Credit Facility) to
come immediately due. Under the agreement,
each loan request was "deemed" a,

"representation and wartanty" by GC that no
"event ofdefault" had occurred. (See Jacobson
Decl. Ex. A, Credit Agreement $ 4.02.) The
Banks also secured the right under the Credit
Agreement to inspect GC's books and records
"upon reasonable prior notice ... and as often
as reasonably requested." (Id. $ 5.0?.)

Whether or not the company was in
compliance with its covenants was to be
determined in parü by calculating its "Tolal
Leverage Ratio," or the ratio of its debt to a
specifrc measure of its earnings styled as
"four-quarter trailing consolidated earnings
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before interest, taxes, depreciation and
amortization" ("Consolidated EBITDA"). C.C

was required to maintain a Total Leverage
Ratio below 4.75 during the relevant time
period, meaning that GC's debt could not
exceed 4.?5 times its Consolidated EBIIDA'
Consolidated EBITDA, as defined in the
Credit Agreement, included regrrlar recurring
income booked under Generally Accepted
Accounting Principles ("GAAP"), as well as

"defer.red revenue," which consisted of income
received that could not, in accordance with
GAAP, be booked in the cur:rent accounting
period. The use of Consolidated EBftDA as a
measure was signifrcant in that a main source

of GC's reveme was sales of "indefeasible
rights of use" ("IRIJ"), the right to use

capacity on its fiber-optic network for a

specified time period. Under GAAP, revenue
from IRU sales could not be booked up front,
but rather, had to be amortized over the life of
the IRU. By including deferred revenue in
Consolidated EBffDA, the company was able
to report revenue from the IRU sales up front,
thus increasing its total reported income and
decreasing its TotaÌ Leverage Ratio.

+2 The complaint alleges that following a

slowdown in the telecommunications industry
in late 2000 due to a glut of capacity on the
market, GC began engaging in "improper
reciprocal trades of IRUs with other distressed
participants in the industry." (Compl.f 14.)

These reciprocal transactions, or "swaps" of
capacity, would typically involve a sale of
capacity to another telecom provider in
exchange for that provider's agreement to
purchase capacity from GC of an equivalent
stated value; each company would then be

able to book the revenue from tìre sale. In fact,
the complaint alleges, these transactions were
"of Iittle to no value to [C.Q1," as the capacity
purchased was unnecessary and the income

created by the sales was artificial; they were
entered solely irr order to create the
appearance of revenue, to inflate the
Consolidated EBffDA, and thus to meet the
company's debt covenants and the financial
expectations of the securities markets.

Reporting revenue from the improper swaps

up front and including it in its Consolidated
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EBIDA successfirlly deceived the Banks into
believing that GC was frnancially solvent,
when in fact it lr/as on the brink of financial
collapse. "The artificial revenue became a
signifrcant enough portion of [GC's]
Consolidated EBITDA to make the
Defendants' certifications false" beginning
with financial statements submitted at the
end of the fourbh quarter of 2000 (Compl.{ 15),

and allowed the company to continue to draw
on its Credit Facility until it had reached the
$1.7 bilIionmaxinun ulder the agreement at
the end of September 2001. On the basis of
GC's i¡rclusion of revenue from swaps in its
2000 arurual report on Form 10-K and in its
quarterþ reports for the frrst three quarters of
2001, the Banks now bring claims against
defendants for intentional and negligent
misrepresentation, as well as related claims of
conspiracy and aiding and abetting.
Defendants move for dismissal of all claims for
failure to allege any actionable
misrepresentations, and in the alternative, for
srunmarf¡ judgment on grounds that the
plaintiffs could not reasonably have relied on
the defendants' misrepresentations.

DISCUSSION

I. MOTION TO DISMISS

A. Legat Standard on a Motion to Dismiss

On a motion to dismiss pursuant to
Fed.R.Civ.P. 12(bX6), the Court must accept as

true all well-pleaded factual allegations in the
complaint and view them in the light most
favorable to the ptainti-tr, drawing all
reasonable inferences in its favor. Leeds v."
Meltz, 85 F.3d 51, 53 (2d Ctu.1996). The Court
will not dismiss a complaint for failure to
state a clai¡n "unless it appears beyond doubt
that the plaintiff can prove no set of facts in
support of his claim that would entitle him to
relief." Conley v. Gibson, 355 U.S. 41, 45-46
(1957). Beyond the facts in the complaint, the
Court may consider "any written instrument
attached to it as an exhibit or any statements
or documents incorporated in it by reference."
Cortec Indus., Inc. v. Sum Holding,L.P.,949
F.2d 42, 47 (2d Cù.1991).
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B. Actionable Misrepresentations

*3 The defendants' principal argument on
their motion to dismiss plaintiffs' claims, and
their sole argrrment on plaintiffs' fraud claims
in particular, is that the plaintiffs have failed
to allege any actionable misrepresentation on
the part ofthe defendants. In order to state a
clai¡n for ÍÏaud under New York law, the
ptaintiff must allege that the defendant made
a "material misrepresentation or omission of
fact." Schlaifer Nance & Co. v. Estate of Andy
Warhol, 119 F.3d 91, 98 (2d Ci-r.199Ð. tFNll
Defendants claim that their forms 10-Q for the
fi¡st and second quarters of 2001, which were
provided to the Banks at the time the loans
were sought, specifically and truth-firlly
disclosed the existence of reciprocal swap
transactions. (See D. Br. 7-8; Jacobson Decl.
Ex. MM at 11, 16; OO at 2t.) [FN2] This
should have put the Banks on notice "of the
very information they clairn not to have had
when they made the loat:ì-s," and should have
"superseded whatever was said or was not said
about such transactions" in the 2000 10-K.
(D.8r.8.)

FNl. Defendants do not challenge the plaintiffs'

pleading on the other elements of a claim for fraud

under New York law on their motion to dismiss.

Those elements are knowledge of falsity, intent to

defraud, reasonable reliance, and causation.

Schlaifer Nance, I 19 F.3d at 98. Defendants do,

however, challenge the reasonableness of plaintiffs'

reliance in their motion for summary judgment,

discussed below. See infra Part tr.

FN2. Defendants also reference disclosures made in

press releases issued prior to the time-period of the

loans. These documents ale outside of the

evidentiary record, and are not attached to or

incorporated by reference in the complaint. As

such, they carìnot properly be considered on a

motion fo dismiss.

The defendants' arguments on this front are
unconvincing, because disclosure of these
transactions did not put the plaintiffs on
notice of the underlying fuaud. Ptaintiffs do

not claim that the defendants failed to disclose
the existence of reciprocal capacity trades;
indeed, as plaintiffs concede, the existence of
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such transactions wa-s known to the Banks
when they entered into the Credit Agreement
in August 2000. (P. Opp.5.) Nor do they claim
that reciprocal transactions are intrinsically
improper: the Banks do not contest that, as
the defendants have argued, such
anangements could serve the legitinate
business pu4)ose of allowing
telecommunications companies to avoid
unnecessary capital constrrrction costs by
engaging in mutual trades of capacity. Rather,
the grav¿rmen of plaintiffs' claim is that
beghning in the fourth quarter of 2000, GC's
transactions had no purTose other than to
create the appearance of reveme. As such,
they had no legitirnate business justi-fication,
and GC's reporting of the revenue derived
from them was inherently false and
misleading. It is therefore immaterial that
defendants' first and second quarter 10-Qs

disclosed the existence of reciprocal
transactions, as that is not what plaintiffs
allege them to have misrepresented. tFNSl

FN3. The defendants' argument that the revelations

in the fust and second quarter l0-Qs "superseded"

any falsehoods in the 2000 l0-K by revealing the

existence of swaps is therefore irrelevant. Even if
the quarterly statements corrected any past non-

disclosure of existing swaps, this would not have

made a difference because, as stated above, the

issue was the nature of the swaps and not their

existence.

As a matter of pleading, plaintiffs have
adequately alleged that the defendants'
frnancial statements in their 2000 10-K and
their first and second quarter 10-Qs included
revenue figures that were materially false and
misleading (or, stated differently, that they
omitted the material fact that the transactions
in question were shams), and that these
falsehoods were perpetrated in order to
preserve the company's ability to draw on a
line of credit that was increasingly necessary
for its day-to-day survival. The motion to
dismiss plainti-ffs' claims on these grounds is
therefore denied. tFN4l

FN4. Defendants have not raised any defenses

specific to plaintiffs' claims for aiding and abetting

fiaud (third cause of action) or conspiracy to

@
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commit fraud (fourth cause of actioq), but have

merely argued that these claims 'cannot survive if
the underlying claims are deficient. " (D.8r.9.)

Because plaintiffs' underlying claims for fraud

withstand the motion to dismiss, these ancillary

claims survive as well.

C. Claims against "Reporting Defendants"

*4 Defendants next challenge the plaintiffs'
claims (second and sixth calrses of action)
agairist two of the so-called "Reporting
Defendarrts," Susan Dultabh and Thomas
Robershaw, for fraudulent and negligent
misrepresentations based on their signing of
GCs bonowing requests submitted over the
two-month period in question. The plaintiffs
allege that because each borrowing requests
was "deemed" a representation bv GC that it
remained in compliance with its covenants,
when in fact it was not, the individuaÌ officers
signing such requests should be liable for
those false representations. Defendants argue
that because the bonowing requests "do not
make ¿rny representations at all [but] simply
asked for money," and because they do not
contain any "facial i¡raccuracies," the requests
ca¡urot constitute actionable
misrepresentations. (D. Br. 12; Reply 10.)
They further argue that because Dullabh and
Robershaw were not parties to the Credit
Agreement that created the provision
"deeming" the requests to be a representation
about GC's frnancial condition, this provision
cannot create an actionable tort clairn against
them.

If defendants ïr/ere correct, the provision of
the Credit Agreement deeming the borrowing
requests to be representations about the
company's frnancial condition would be
meaningless. This provision represented a
bargained-for agreement between two
sophisticated business entities. By allowing
the Banks to rely on each borrowing request
as a renewed representation that GC's
covenants remained satisfred, these requests
served as a proxy for a more thorough, and
undoubtedly more onerous, reporting
requirement. This clearly operated to GC's
benefrt in terms of ease of drawing on its
credit. Irr turn, it provided irnportant
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protection for the Banks in the event that such
representations should prove false. Having so

clearly benefitted from this provision, GC
cannot now escape from its burdens by resort
to the lame argument that the borrowing
requests did not amount to a "facial
misrepresentations." Nothing in the law of
misrepresentation requires courts to igaore
the context in which a representation was
made, or the fact that it was only considered a
"representation" pursuant to a separate
contract between the parties. The Ba¡ks had
every right to rely on these requests at the
time they were made as "representations," as

they were understood under the Credit
Agreement's terrns, and to have them legally
construed as such in a subsequent tort claím
for fraud. tFN5l

FN5. The fact that the reports did not conûain

"facial misrepresentations" is, however, relevant to

the quesfion of whether the Banks were on inquiry

notice of the fraud. See infra Part tr.C.2.

Defendants' further argument that Dullabh
and Robershaw cannot be held liable because
they were not parties to the Credit
Agreement, and therefore did not agree to
"deem" the requests representations of
compliance, is equally devoid of support. The
one case defendants cite, Lerner v.
Amalgamated Clothing & Textile Workers
IJnion, 938 F.zd 2,5 (2d Ctu.1991), does not, as
defendants clairn, stand for the broad
proposition that "a contract with [a]
corporation does not bind [its] offrcer"
(D.8r.12); rather, Lerner simply held that an
officer does not become personally bound to
perforrn a contract (there, to pay employee
wages and benefrts) merely by signing it. As
plaintiffs correctly point out, a corporation
may only act through its agents, Suez Equity
Investors, L.P. v. Toronto-Dominion Bank, 250
F.3d 87, 101 (2d Cir.2001), and under New
York law, "lo]ffrcers and directors of a
corporation may be held liable for fraud if
they participate in it or have actual
knowledge of it." Cohen v. Koenig, 25 F.Sd
1168, 1173 (2d Cir.1994) (citations omitted).
tFN6l Dullabh and Robershaw were not low-
ranking employees; they were the Vice
President T?easury and the Director of Capital
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Markets, respectively. At the pleading stage,
it is appropriate to allow the plaintiffs' claims
to proceed against these defendants on the
assumption that persons occupying such
positions in the comparly would have
knowledge of both the fraud and the
substantive terms of the Credit Agreement
when they signed the borrowing requests. Cf.
In re Symbol Techs. Secs. Litig., 762 F.Supp.
510, 515 (E.D.N.Y.1991) (holding that
inference of outside directors' knowledge of
fraud should be allowed at the pleading stage
for purposes of establishing "demand futility"
because such knowledge, "along with
information about when and how [the director]
received it, is peculiarly within the possession

of the defendants and cannot be known to
plaintiff prior to discovery"). tFNTl
Defendants' motion to dismiss plaintiffs'
second and sixth claims against them on these
grounds will therefore be denied.

FN6. Defendants' attempt to distinguish Cohen is

unavailing. Defendants argue that the Banks have

not alleged that Dullabh and Robershaw had

knowledge of the fraud, as plaintiffs have

"acknowledge[d] was required in Cohen v.

Koenig." @. Reply l0 .) But Cohen states that

"[o]fficers and directors of a corporation may be

held tiable for fraud if they participate in it or have

actual knowledge of it." 25 F3d at lL73 (emphasis

added). Plaintifß have suffrciently alleged these

defendants' participation in the fraud. (See Compl.

112s-26.\

FN7. Defendants also attempt to distinguish In re
Symbol Technologies Securities Litigation, 762

F.Supp. 510 (E.D.N.Y.t99l) and Marine Midtand

Bank v. John E. Russo Produce Co., 50 N .Y.2d

3l (1980), also cited by plaintiffs, on grounds that

the defendants in this case were not "outside

directors" as they were in those cases. (D. Reply

10.) The fact that Dullabh and Robershaw were in

fact inside offrcers cuts against, rather than for,

defendants' argument, since as insiders they would

likely have been more directly involved in the day-

today activities of the corporation than the

defendants in Marine Midland and Symbol

Technologies.

D. Negligent Misrepresentation and Related
CIaims

Page 576

*5 In addition to arguing that plaintiffs fait
to assert an actionable misrepresentation f'or
purryoses of any of its clairns, defendants
furbher assert a specifrc challenge to plaintiffs'
negligent misrepresentation claims.
Defendants argue that these claims are
defrcient for two related re¿rsons; first, that no
"special relationship" existed between the
Banks and the defendants such that the
defendants were under a legal duty to speak
with care, and second, that a purely
contractual relationship cannot support a
negligent misrepresentation claim.
Defendants are correct.

Under New York law, in ord.er to state a
claim for negligent misrepresentation, 

^plaintiff is required to allege that the speaker
is bound to the other party "by some relation
or duty of care." Dallas Aerospace, Inc. v. CIS
Air Corp., 352 F.3d 775, 788 (2d Ctu.2003).

IFNBI In ordinary commercial contexts,
liability does not attach as a matter of course
for merely negligent statements; rather, it is
imposed "only on those persons who possess

unique or specialized expertise, or who are in
a special position of confrdence and trust with
the injured party such that reliance on the
negligent misrepresentation is justified."
Kirrmell v. Schaefer, 89 N.Y.2d 257, 263
(1996). As courts have noted, such specialized
knowledge usually arises due to the speaker's
status as a professional, such as an accountant
or an engineer, with a particular backgfound
in the subject of the alleged
misrepresentation. Kimmell, 89 N.Y.Zd at
263; Doehla v. Wathne Lirrrited, Inc., No. 98
Civ. 6087(CSIÐ, 1999 WL 566311, at +19 (S.D

.N.Y. Aug. 3, 1999). A special relationship
may be brought about by "either privity of
contract between the parties or a relationship
so close as to approach that of privity."
I.L.G.W.U. Nat'l Reti¡ement Furld v.
Cuddlecoat, No. 01 Civ. 4019(BSÐ, 2004 WL
444071, at *3 (S.D.N.Y. Mar. 11, 2004),
quoting Prudential Ins. Co. of America v.
Dewey, Ballantine, Bushby, Palmer & Wood,
B0 N.Y.2d 377, 382 (1992). However, where
the duty arises in commercial contexts in
which a conf,ract exists, the duty attendant to
that special relationship "mttst spring from
circumstances extraneous to, and not
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constituting elements of the contract, although
it may be connected with and dependent upon
the contract." CLark-Fitz¡latrick, Inc. v. Long
Istand RR Co., 70 N.y.2d 382, 389 (1987). In
other words, "[i]f the only interest at stake is
that of holding the defendant to a promise, the
courts have said that the plaintiff may not
transrnogri$ the contract claim into one for
tort." Ilargrave v. Oki Nursery, Inc', 636 F.2d
897, 899 (2d Cil|.1980).

FN8. Defendants do not challenge plaintiffs'

pleadings with respect to the other elements of the

tort of negligent misrepresentation, which are "(t)
carelessness in imparting words; (2) upon which

others were expected to rely; (3) and upon which

they did act or failed to act; (4) to their damage."

Dallas Aerospace, 352 F.3d 775, 788 (2d

Cir.2003).

Plaintiffs argue that the Credit Agreement
itself established the elements of a "special
relationship" required by New York law:

(1) arr awareness by the maker of the
statement that it is t,o be used for a
particular pu4)ose; (2) reliance by a known
party on the statement in furtherance of
that purpose; and (3) some conduct by the
maker of the statement linking it to tl e

relying party and evincing its understanding
of that reliance.

*6 Doehla, 1999 WL 566311, at *20, citing
Prudential, 80 N.Y.2d at 384. They assert that
defendants were aware that their statements
would be used to satisfu the Banks of GC's
financial condition and induce them to extend
loans, that the Banks relied on such
representations, and that the defendants knew
that the Credit Agreement required these
assurarrces and themselves provided them "in
order to cause the Bank6 to rely on them and
advance funds." (P. Opp.10.) However, the
plaintiffs fail to show how these factors were
in any way distinct from the defendants'
obligations under the terms of the Credit
Agreement itself. "[TJhe contract itself is the
sole basis for the irrrposition of a special duty,
but that duty only extends as far as the
contract's scope--the reasonable disclosure of
inforrnation by ldefend.ants] to [plaintiffsl."
PPI Enters. (U.S .), I¡rc. v. DeI Monte Foods
Co., No. 99 Civ. 3794(BSÐ, 2003 WL

Page 577

22118977, at *:¿ñ-*26 (S.D.N.Y. Sept. 11,

2003). Without the obligation irnposed under
the terms of the Credit Agreement, the
defendants would be under no obligation to
use special cate to provide accurate frnancial
information to the Banks; indeed, if not for the
existence ofthe contract, they would have had
no relationship to the Banks whatsoever.
Plaintiffs may not "transrnogri-fu the contract
claim into one for tort." Hargrave, 636 F.2d at
899; see also LaSalle Bank v. Citicorp Real
Estate, No. 02 Civ. 7868(118), 2003 WL
1461483, at *3-*6 (S.D.N.Y. Mar. 21, 2003)
(holding that no special relationship existed
between a mortgage loan seller and purchaser
where duty to provide accurate irrformation
about financial status of companies subject to
mortgage arose solely from the operative
purchase agreement).

Kimmel, relied on by plaintiffs, is not to the
contrar¡r. Kimmell explains that "[i]n a

commercial context, a duty to speak with care
exists when 'the relationship of the parties,
arising out of contract or otherwise, [is] such
that in morals and good conscience the one has
the right to rely upon the other for the
information." ' Kimmell, 89 N.Y.2d at 263,
quoting International Prods. Co. v. Erie R.R.
Co., 244 N.Y. 331, 338 (1927) (alteration in
original). But, as other courts have noted,
Kimmell did not represent a departure from
the traditional understanding that a special
relationship is required in order to state a
clairn for negligent misrepresentation. See

Dallas Aerospace, 352 F.3d at 788-89;
I.L.G.W.U., 2004 WL 44407L, at *2. In
Kimmell, the New York Court of Appeals
upheld an award against the C.E.O. of an
energ'y company for negligent
misrepresentations to investors regarding the
company's firrancial prospects based on out-of-
date utility rates. There, the duty did not arise
simply from the existence of the contract or
from its terms, but rather, from the particular
factual circumstances underþing the
plaintiffs' decision to invest. In upholding the
award, the court emphasized that the
defendant had personally sought out the
individual investors, had earned a commission
for inducing them to invest, and had
"personally requested'updated' projections [to
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give to plaintiffsl, which he represented were
reasonable and generated after a 'thorough
discussion with ou¡ West Coast administrator,'
even though they were not based on the utility
rate structure in effect at tJre ti-rre." 89 N.Y.2d
at 264-65. "[U]nder these circumstances," the
court concluded that there was su.ffrcient
evidence in the record to support a finding
that "the defendant owed a duty of care to
plaintiffs here." Id. at 265. Thus, Kimmell
neither abolished the requirement of a special
relationship nor loosened the requirement
that such relationship must arise due to some

factor extraneous to the contract's terms.

*7 Plaintiffs also argue, however, that they
have met the requirement of pleading a

special relationship by alleging that the
defendants "possessed specialized ex¡lertise,
knowledge, and experience concerning [GC'sì
accountilg and actual frnancial condition." (P.

Opp.10.) According to plaintiffs, because the
defendants were "far more knowledgeable
about the fiber optic cable business, and
particularly the strrrcture and specific capacity
needs of [GC's] frber optic network" than the
Banks, the Banks were "absolutely entitled to
rely upon Defendants' representations in this
regard." (Id. at 11.) But this amounts to
nothing more than knowledge of the
particulars of the company's business--and of
the true situation underþing the
misrepresentations pertaining to that
business. This does not constitute the type of
"specialized knowledge" that is required in
order to impose a duty of care in the
commercial context; if it were, every bank
woutd have a claim against every borrower
who failed to exercise due care in the context
of commercial bank loans. See LaSalle, 2003
WL 1461483, at *3-*4 (no duty a¡ose from
seller's "unique knowledge or access to
information" about mortgage status).
Borrowers will almost always have
"specialized" knowledge of the particulars of
their businesses, and indeed, of the facts
underlying any misrepresentations made in
support of desired loans. Ttrat is why banks,
which are in the busirress of assessing lending
risks posed by potential borrowers, have
sophisticated means of assessing those risks
that cut across industries and areas of

Page ã78

tech¡rical expertise. The relationship between
a bank and a borrower is the very epitome of
an arrn's tength comrnercial transaction: the
borrower must comply with the negotiated
terms of its contract, and may not defraud the
Iender by deliberate fa-lsehood, but it is not
liable in tort for mere carelessness about its
representations.

Finatly, plaintiffs argue that at the very
least, the question of whether ã specia-l

relationship exists is a question of fact. It is
true that several cases have so characterized
it. See, e.g., Suez Equity Investors, 250 F.3d at
103-04; Wells Fargo Bank Northwest, N.A. v.
Taca Int'l Airlines, S.^., 247 F.Supp.2d 352,
366-67 (S.D.N.Y.2002); Kimmell, 89 N.Y.2d at
264;Kntght Securities L.P. v. Fiduciary Tlust
Co., 774 N.Y.S.2d 488, 489 (lst Dept.2004).
But these cases were decided on difflerent
facts. For example, in Suez Equity Investors, a
case involving alleged misrepresentation
between investors and a healthcare frnancing
venture, the court specifrcally found that
"plaintiffs complairrt implies a relationship
between the parties that extended beyond the
typical aûn's length business transaction:
defendants initiated contact with plaintiffs,
induced them to forebear from performing
their own due diligence, and repeatedly
vouched for the veracity of the allegedly
deceptive information-" 250 F.3d at 103.
Sirnilarly, in Wells Fargo, which involved a
dispute between the lessee and lessor of a
aircraft, the complaint alleged that several of
the defendant's agents "made expert
representations about maintenance costs,"
"had unique expertise in the intended
conversion of Ai¡bus 300 aircraft from
passenger to cargo use," and "misrepresented
the historical maintenance costs and the good

mechanical condition of the planes." Wells
Fargo, 247 F.Supp.2d aL 366-67. On these
facts, the court assumed that "these somewhat
qparse allegations sufFrce, at least at the
pteading stage" to withstand a motion to
dismiss, "[s]ince the determination of whether
a special relationship exists is essentially a
factual inquiry." Id. at 367.

*8 In each ofthese cases, the facts alleged in
the complaint could fairly be read to justifu a
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frnding of a special relationship of trust and
confidence, above that created by the contracts
involved. tFNgl By contrast, where no such

allegations have existed, courts have not
hesitated to dismiss negligent representation
claims on motions to dismiss. For instance, In
LaSalle Barilq a mortgage loan purchaser

charged that the seller had misrepresented the
status of various mortgages purchased. The
court rejected the argument that the
defendant had a dut¡/, "separate and distinct
from its contractual one, to impart correct
information based on [its] unique knowledge
or access to information" about the mortgage
loans in question. 2003 WL 1461483, at *3.

The contract, which represented "a complex
transaction between two sophisticated
entities," could not form the basis of for the
plaintiffs reliance. Id. at *5. The court
dismissed the case on the ground that "the
factual predicates of ldefendant's] negligent
misrepresentation clai¡n are elements of and
not extraneous to lthe contract], and thus ... do

not create an ildePendent dutY on

ldefendantl." Id. at *3. See also I.L.G.W-U.,
2004 WL 44407I, al *2-*3 (dismissing

negligent misrepresentation claim where the
third-party plaintiff failed to allege existence
of special relationship between union and
clothing manufacturer); Doehla, 1999 WL
566311, at *20 (dismissing negligent
misrepresentation claim against lawyer by
non-client where lawyer did not 'fhold himself
out to be an expert" and "reliance on [hisl
opinion by the third-party lwas not the] 'end
and aim' of the engagement of the lawyer");
Clark-Fitzpatrick, 70 N.Y.2d at 390
(dismissing gross negligence claim by
contractor against railroad where duty to use

due care in designing the project was "clearly
within the contemplation of the written
agreement").

FN9. The other case cited by plaintiff, Goodman

Mfg. Co. L.P. v. Raytheon Co., No. 98 Civ-

2774(LAP), 1999 wL 681382, at *15 (S.D.N.Y.

Aug. 3t, t999), did not reach the question of
whether a special relationship existed, because the

court found that the plaintiffs had failed to allege

reasonable reliance.
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to allege either a relationship that is in any
way distinct from that between a plain vaniÌla
bor:rower and lender, or a duty of care arising
fÍom any source external to the Credit
Agreement. The law does not irnpose liability
for negligent misrepresentations in such a
context. Plaintiffs' claims for negligent
misrepresentation, along with their ancillary
claims of "aiding and abetting" such
rnisrepresentations (plaintiffs' fifth through
seventh causes of action), must therefore be

ösmissed.

Because plaintiffs' fraud claims surwive, the
Court will now turn to defendants' motion for
slunmary judgment on these remaining
clai¡ns.

tr. MOTION FOR SUMMARY JUDGMENT

A. Standard for Summary Judgment

For their srunmarJ¡ judgrnent motion, which
was frled prior to discovery, defendants rely
solely on frnancial reports and other
documents available in the public record.

tFN101 Summary judgment is appropriate
when no genuine issues of material fact are in
dispute and wher¡ viewilg the evidence in a
light most favorable to the nonmoving party,
no reasonable trier offact could disagree as to'

the outcome of the case. See Nabisco, Inc. v.

Warner-La¡nbert Co., 220 F.3d 43, 45 (2d

Cir.2000). While all ambiguities in the
evidentiary record must be resolved in favor of
the nonmoving party, "the nonmoving party
may not rely on conclusory allegations or
u¡substantiated speculation." Scotto v"

Almenas, 143 F.3d 105, 114 (2d Cir.1998). To
establish a genuine issue of material fact, the
party opposing summary judgment " 'must
produce specific facts indicating' that a
genuine factual issue exists." Scotto, 143 F .3d
at lL , quoting Wright v. Coughlin, 132 F.3d
133, 137 (2d Ctu.1998); see also Celotex Corp-

v. Catrett, 477 TJ.S. 3L7, 322 (1986). The court
"is not to weigh the evidence but is instead
required to view the evidence in the light most
favorable to the party opposing summary
judgment, to draw all reasonable inferences in
favor of that party, and to eschew credibility
assessrnents." Weyant v. Okst, 101 F.3d 845,Such is the case here. Plaintiffs have failed
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854 (2d Cir.1996). Summary judgment is then
appropriate if "the pleadings, depositions,
answers to interrogatories, and admissions on
frle, together with the affidavits ... show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgrnent as a matter of law." Fed.R.Civ.P'
56(c).

FNt0. The evidence relied upon is limited to the

text of the Credit Agreement; certâin CrC

disclosures during 2001; certain press reports

during the same period; securities analysts' reports

about GC; the market prices of GC's stock and the

stocks of other telecom companies; and the GC Plan

of Reorganization filed with the Bankruptcy Court.

(See D. Br. 13; D. Rule 56.1 Statement of

Undisputed Facts).

B. Fraud Claims

*9 With respect to plaintiffs' fraud claims,
defendants assert that the plaintiffs c¿rnnot

demonstrate reliance on the alleged
misrepresentations. The crux of their
argument is that, even accepting arguendo
that the fixancial reports provided to the
Banks were in themselves suffrciently false
and misleading to survive the motion to
dismiss, the plainti.ffs' clairns would fail
because the Banks had access to information
sufücient to put them on notice of the alleged
falsehoods. Such access would have triggered a
"duty to inquire" negating the reasonableness
of the Banks' reliance on those
representations. The Banks' informatior¡
according to defendants, derived from two
sources: (1) GC's frnancial statements
themselves, which disclosed the existence of
swaps, and. (2) reports publicly issued by
various frnancial analysts assessing the
financial status of GC for the pur¡lose of
educating potential investors. tFNlll
Plaintiffs dispute both the legal question of
when a duty to inquire is triggered under New
York law and the factua-l assertion that the
i¡forrnation available was suffrcient to put
them on notice of the fraud.

FNtt. Defendants argue that the service of a JP

Morgan officer, Maria Elena Lagomasino, on GC's

audit committee during the relevant time period
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should have.put the Banks on notice of the alleged

fraud. This argument is without merit. First, the

complaint does not charge Lagomasino wìth any

particular knowledge. Second, there is no allegation

that Lagomasino served on the GC board in her

capacity as a JP Morgan officer. On the contrary,

plaintiffs have provided evidence in the form of an

email from an official at JP Morgan speciffing the

parameters of her roles with respect to the two

companies: namely, that she would "not be serving

at the request of UP Morganl, but rather

independently,' that her "fiduciary obligations as a

director of Global and a [JP Morgan] executive are

distinct from one another," and that she "may not

share with $P Morganl nonpublic information

relating to Global ... acquired in [her] capacity as a

Globat director." (Tomback Decl. Ex. A.) Any

information that she might have known was

therefore not chargeable to the Banks. See New

York Marine & General lns. Co. v. Tradeline

(L.L.C.), 266 F.3d ttz, t22 (2d Cil.2001) (

"[K]nowledge acquired by ân agent acting witiin
the scope of its agency is imputed to the principal."
(emphasis added)); Martinson v. Massachusetts Bay

lns. Co., 947 F.Supp. 124, 129 (S.D.N.Y.1996)

(holding that under New York agency law, notice

given to individual could not be imputed to

defendant corporation where it was undisputed that

individual was not acting as defendant's agent).

1. Test for Reliance and the Duty to Inquire

In order to prevail on a clairn for fraudulent
misrepresentation t¡nder New York law,
plaintiffs must show that the defendants made
a false representation of a material fact to the
plaintiffs, and that the plaintiffs were injured
as a result of justifiable reliance upon that
representation Dallas Aerospace, 352 F'3d at
784. Reliance is necessarJ¡ in order to
demonstrate causation; where a plaintiff
actually knew at the time a representation
was made that it was fa-Ise, she cannot claim
to have relied on the truth of that
representation, and any injury she suffers is
therefore not attributable to the defendant.
See Christophedes, 106 F.3d 22,26-27; Stolow
v. Greg Manning Auctions Inc., 258 F.Supp'2d
236,249 (S.D.N.Y.2003); Greenberg v. Chrust,
282 F.Supp .2d II2, 119 (S.D.N.Y.2003).

As a threshold matter, plaintiffs assert that
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the proper test for reliance is not "reasonâble"
reliance, but "justifiable" reliance, which they
argue is a less demanding burden. Although it
is true that some cases use the lang¡rage of
"justifiable" reliance, " see e.9., Christophedes,
the distinction is hardly clear. Rather, it
appears that the cases use these terms
somewhat interchangeably. See, e.g', Banque
Arabe Et Internationa-Ie D'Investissement v.
Maryland Nat'l Bank, 57 F.3d 146, 156 (2d

Cir.L995) ("[The plaintiff isj required to
establish that it actually relied on the
disclosure or lack thereof, and that such
reliance was reasonable or justifiable."); also
compare Schlaifer Nance, 119 F.3d at 98, and
DIMON, 48 F.Supp.2d 359, 367
(S.D.N.Y.1999) (reasonable), wit'h
Christophedes, 106 F.3d at 26-27, and Lazard
Freres, 108 F.3d at 1531 (justifiable), but see

id. at 1543 (reasonable). Ilowever, the Courb
need not decide which standard applies
because factual questions remain that
preclude srunmarf¡ judgment even under the
purportedly more strilgent "reasonableness"
standard.

*10 In assessing whether reliance on
atlegedly fraudulent rnisrepresentations is
reasonable or justifiable, New York takes a

contextual view, focusing on the level of
sophistication of the parties, the relationship
between them, and the information available
at the time of the operative decision.
"Ordilarily there is no duty to exercise due
diligence, and [courts] have described the
necessary showing of care as 'minirnal
diligence' or 'negatirrg its own recklessness." '
Banque Franco-Hellenique de Commerce Int'l
et Maritime, S.A. v. Christophides, 106 F.Sd
22, 26-27 (2d Ctu.1997) (citations omitted).
IIowever, sophisticated business entities are
held to a higher standard. As Judge Friendly
explained, where the plaintiff "has the means
of knowing, by the exercise of ordinary
intelligence, the truth, or the real quality of
the zubject of the representation, he must
make use of those means, or he will not be
hêard to complain that he was induced to
enter into the transaction bY
misrepresentations." Mallis v. Bankers Trust
Co., 615 F.zd 68, 80-81 (2d Ctu.1980) (quoting
Schumaker v. Mather, 133 N.Y. 590, 596
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(1892). Therefore, "where sophisticated
businessmen engaged. in major tra¡sactions
enjoy access to critical information but fail to
take advantage of that access, New York
courts are particularly d.isinclined to entertain
clairns of justi-fi.able reliance." Schlaifer
Nance, 119 F.3d at 98, quoting Grumman
Attied Indus. v. Rohr Indus., Inc., 748 F"2d
729, 7 37 (2d Ci-r. 1984).

In addition, "[a] heightened degree of
diligence is required where the victim of fraud
had hints of its falsity." Christophides, 106
F.3d at 26-27. This rule applies where the
"[c]ircumstances [are] so suspicious as to
suggest to a reasonably pmdent plaintiff that
the defendants' representations may be false";
in such cases, a plaintiff "cannot reasonably
rely on those representations, but rather must
'make additional inquiry to determine their
accuracy." ' Sclai-ffer Nance, 119 F.3d at 98,
quoting Keywell Corp. v. Weinstein, 33 F.3d
159, 164 (2d Cir.1994). Once the duty to
inquire is triggered, as defendants claim it
was here, a plaintiff is foreclosed from
bringing a claim for false representations if no
inquiry is made. Giannacopoulos v. Credit
Suisse, 37 F.Supp.2d 626, 632-33
(s.D.N.Y.1999).

The parties' legal dispute concerns the
precise circumstances that trigger this duty to
inquire. At oral argument and in a subsequent
round of supplemental briefrng on this subject
(and to a lesser degree in their motion papers),
defendants have argued that the duty to
inquire is triggered as soon as a plaintiff has
nay "hints of falsity," or ¿rny information
indicating that the statements "may be false."
(See D. Reply 6, citing Christophides, 106 F.3d
22, 26-27; supplementa-l letter-brief frou¡"

Ralph C. Ferrara, dated April 19, 2004
lhereinafter "Ferrarâ Letter."] ) Under this
standard, the argument goes, the Banks, as

sophisticated lenders, had suffrcient "hint6"
that the information GC had presented was
false, and should therefore be foreclosed from
complaining; the duty to inquire was triggered
here by both GC's frnancial reports
themselves, which disclosed the existence of
swaps, and analysts' reports questioning the
quality of the revenue such swaps produced'
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The Banks counter that the duty to inquire is
not triggered by a mere "hint" of falsity, but
rather, requires more direct and defrnitive
notice, and frrther, that no such duty exists
where the plaintiffs would not have been able
to ascertain the truth even had they mad'e an
inquiry.

*11 With respect to the appropriate legal
standard, it is true that the language in sorne

of the cases cited is quite strong. See, e.g.,

Grumrnan, 748 F.2d at 737 ("Where
sophisticated businessrnen engaged in major
transactions e4ioy access to critical
information but fail to take advantage of that
access, New York courts are particularly
disilctined to entertain claims of justifrable
reliance."); Abrahami v. UPC Constr. Co.,
Inc., 638 N.Y.S.2d Ll, 14 (Ist Dept.1996)
("[W]here a parby has means available to him
for discovering, by the exercise of ordinar¡r
intelligence, the true natr¡¡e of a transaction
he is about to enter into, he must make use of
those means, or he will not be heard to
complain that he was induced to enter into the
transaction by misrepresentation." (internal
citations and quotations omitted));
Gianappolis, 37 F.Supp.2d at 632-33 ("Parties
cannot demand judicial protection when they
could have protected themselves t\¡ith a
reasonable inquiry into any misrepresented
facts."). However, this does not mean that any
bright li¡re rule exists. To the contrary, the
Second Circuit has characterized the inquiry
into what constitutes reasonable reliance as

"always nettlesome because it is so fact-
intensive." Schlaifer Nance, 119 F.3d at 98. A
closer analysis of the facts of the cases hinging
on reliance indicates that the standard is not
as unforgiving as defendants make it out to
be.

These cases fall into two rough categories.
The frrst are those in which a sophisticated
party perforrrs no independent investigation
whatsoever, even when the context or
background information available should
arouse suspicion. As Judge Friendly noted,
"ld]ecisions holding that reliance on
misrepresentations was not justifred are
generally cases in which plaintiff was placed
on guard or practically faced with the facts."
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Mallis, 615 F.2d. at 81. For example, in
Abrahami, 638 N.Y.S.2d L1-, the plaintiffs,
who were private investors, sued a.

constrrrction company in which they had
invested after the defendant had made false
representations about the company's
"excellent business prospects." Id. at 12. The
court held that plainti-ffs' reliance on the
representations was not justified because they
had been "put on notice of LIPC's possible
precarious financial condition, and the need to
conduct ân investigation, by the initial
reporting ofonly $54 ofcash onhand," and yet
had conducted no independent investigation.
Id. at 14. Had they exercised their right to
perform an audit, the court found, the truth
would have been available to them. Id.
Sirnilarly, in Waksnan v. Cohen, No. 00 Civ.
9005(WK),2002 WL 31466417 (S.D.N.Y. Nov.
4,2002), a partner in a real estate brokerage
sued his partners for fraudulently concealing
the status of a real-estate property that was
the subject of litigation and thus inducing him
to settle. his claims. The court held that
reliance was not justiñable when, in the
context of settlement negotiations conducted
"in the wake of contentious litigation," the
plaintiff failed to make any independent
inquiry into the status of the property, despite
being empowered to do so under New York
partnership law. Id. at *6-*9. See also PPI
Enterprises, 2003 V'IL 22LL8977, at *21 (no
justifiable reliance where stock seller "failed
to pursue or failed to reasonably incorporate
into its own analysis of its DeI Monte stock's
value a series of disclosures made by Del
Monte").

*12 The second group of cases are those i¡r
which a term of a contract central to the
plaintiffs claim explicitly disavows or
contradicts any representation on the subject
of the supposed misrepresentation For
example, in Dallas Aerospace, 352 F-Bd 775,
the plainti-ff, a buyer of used aircraft engines,
sued the seller of an engine for falsely
concealing that the engine had been involved
in a "hard landing." The Second Circuit held
that the existence of a "conspicuous 'AS IS
WIIERE IS" ' clause in the contract of sale
explicitly "negateldl all implied warranties
concerning the condition of the goods." Id. at
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785. Under these circumstances, the plaintiff
w¿rs obligated to conduct an independent
inquiry into the history of the engine, which
would have been available frorn various other
sonrces. Id. at 786. In Schlaifer Narrce v.
Estate of Andy Warhol, 927 F.Supp. 650
(S.D.N.Y.1996), the licensee of various works
in the estate of the artist Andy Warhol sued
the estate for misrepresentations about
whether certai¡r of the works subject to the
licerrsing agreement had entered the public
domain or were held by third parties. The
district court found that the licensing
agreement itself incorporated documents that
indicated third-party ownership or otherwise
"contemplated the possibility that the
wanranties were inaccurâte" as to particular
arfworks. Id. at 663. Because the licensee had
"conducted no due diligence to speak of,"
ulder these circumstances, it could not claim
reasonable reliance. Id. at 662. In affirming
the district court's finding, the Second Circuit
noted that these ntunerous "red flags" had led
to the "clear message [that] exclusive
ownership of copyrights to a-ll of Warhol's
known artwork w¿ìs an irnpossibility." 119
F.3d 91, 99. See also Siemens Westinghouse
Power Corp. v. Dick Corp., 299 F.Supp.2d242,
247-48 (S.D.N.Y.2004) (reliance not justified in
claim for misrepresentation over delays in
instaltation of turbine where liquidated
damage clause in contract anticipated delays,
and where claimant coufd have discovered
potential problems with tu¡bine from public
documents); Valassis Commu¡rications, Inc. v'
Wei-rner, 758 N.Y.S.2d 311, 3I2 (lst
Dept.2003) (no reasonable reliance where
plaintiff failed to veriS accuracy of
information in extra-contractual
representation, despite specific contract
provision disclaiming reliance on such
representations); Societe Nationale
D'Exploitation Industrielle Des Tabacs Et
Allu:rrettes v. SaÌomon Bros. Int'l Ltd., 702
N.Y.S.2d 258, 259 (lst Dept.2000) ("[Thel
clain of justifiable reliance is ... conclusively
refuted by the disclai¡ner of representations of
value contained in the ... provision settiag
forth the general terms governing the parties'
transactional relationship. ").
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not support the interpretation that a duty to
inquire is necessarily triggered as soon as a
plaintiff has the slightest "hints" of any
"possibility" of falsehood. In each of these
cases, the notice to the plaintiff was clear and
di¡ect: it was either provided by plaintiffs
own direct knowledge of the fraud, by the
terrrs of an operative contract, or by
circumstances surrounding the parties'
relationship (e.g. litigation) that would
normally arouse suspicion. In each of these
circumstances, the plaintitr may be said to
have been "placed on guard or practically
faced with the facts" of the complained of
fraud, Mallis, 6L5 F.2d at 81, and fulfilling
the duty to inquire was a necessar¡y
precondition to proceeding with a
misrepresentation clairn. Thus, whether a
duty to inquire is triggered is a context-
specific and fact-based inquiry, rather than a
bright-Iine rule, as defendants argue. See

Schlaifer Nance, 119 F.3d at 98; Doehla, 1999
WL 566311, at *10. The outcome on this
srunmarJr judgment motion therefore tu¡rns on
the factual question of whether, when faced
with the available information" the plaintiffs
should necessarily have inquired further.

2. Information Available in GC's Books and
Records

*13 Defendants' first argument is that the
Banks, as sophisticated lenders with the
"means" to discover the alleged falsehood, are
foreclosed from claiming reasonable reliance
because GC's financial records should
themselves have put t,l-e plaintiffs on notice of
the fraud. Their argument is not that the
Banks failed to perform a sufficient initial
investigation into the company's finances at
the time they entered the Credit Agreement
in August 2000--their due diligence on this
front is not in dispute. Nor do defendants
appear to claim that the Banks actually knew
at the time the frnancial reports were made
that they were false. Rather, their argument
is that the frnancial reports on which the
contract was based and the reports submitted
subsequently should have aroused suspicion
about GC's frnancial health at the time the
loans were extended in August and September
2001.Viewed together, the facts of these cases do
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This case is therefore distinguishable frorn
those cases in which the plaintiffutterly failed
to examine the defendants'representations or
to perform due diligence in entering the
chaltenged transaction in the fìrtt place- See,

e.g., Lazard Freres & Co. v. Protective Life
Insurance Co., 108 F.3d 1531, 1543 (2d

Cir.1997) (no reasonable reliarrce where
broker-dealer failed to examine relevant
report before entering contract); Miller v.

Doniger, 707 N.Y.S.2d L70, L70-7I (lst
Dept.2000) (no reasonable reliance where
buyers failed to verifr frnancial reports that
were expressly based on sellers' own
unveri-fi.ed representations); Abrahami, 638
N.Y.S.2d at L4; Waksman, 2002 WL
3L466417, at *6-*9. It is undisputed that the
Banks expressly bargained not only for the
right to examine GC's books and records, but
also for the provision of the Agreernent
deeming each bonowing request to be à

representation that C.C remained in
compliance with its debt covenants at the time
the request was made. Under these
circunstances, it cannot be argued that the
Banks failed to bargain for adequate
safeguards to establish, at least initially, the
basis for their reliance on the defendants'
representations. Rather, this case deals with
post-contract misrepresentations that the
defendants claimed should have triggered the
Bank6' duty to inquire fi.rrther before
extending any loans under the Credit Facility.

Defendants effectively argue that GC's own
frnancial statements, which claimed to show
that the comparry was in compliance with its
covenants, were so transparently false--or at
least, that the assumptions on which they
were based were so apparently questionable--

that no reasonable banker wouìd have lent GC

a penrry without conducting frrrther inquiry
into their accnracy. T?rat argument cannot, on
this record, support flrmmary judgment. A
reasonable fact-finder could conclude that the
financial documents provided would not, on
their face, have alerted the Banks to potential
fraud. Just as disclosing the existence of
reciprocal transactions does not amount to
disclosure of the underlying fraud, neither
woutd it necessarily have put the pÌaintiffs on
notice that they should have investigated
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whether the reciprocal transactions were
shams. Fínancial reports disclosing revenue
from reciprocal transactions are quite different
from those reports or documents held in other
cases to have put plaintiffs on notice, such as

the frnancial report in Abrahami showing
"$54 cash on hand." 638 NY.S.2d at 14. There,
the report itself demonstrated blatantly and
directly the precariousness of the company's
cash flow. Here, in stark contrast, GC's
reports showed healthy revenues; discovering
the falsity of those claims would have required
an inquiry into the quality of the revenue
reported. While it is true that the company's
public frnancials had prompted some analysts
to raise these very questions, see infra, the
Court cannot say that the reports themselves
should necessarily have generated sufücient
doubt on the part of the Banks to trigger a

duty to inquire as a matter of law.

*14 Moreover, even had the Banks exercised
their right to inspect GC's books, there is no

evidence on the present record that they
necessarily had the means to discover the
fraud. Under New York law, a plaintiff is not
precluded from claiming reliance if the facts
allegedly misrepresented are "peculiarly
within the ldefendant's] knowledge." Mallis,
615 F.2d at 80. Under such circumstances, "it
is said that plaintitr may rely without
prosecuting an investigation, as he has no
independent me¿ìns of ascertaining the truth."
Id.; accord Lazatd Freres, 108 F.3d at L542;
DIMON Inc. v. Folium, Inc., 48 F.Supp.2d at
368-?1; Doehla, 1999 WL 566311, at *13. The
entire complaint is based on the theory that
GC "cooked the books" to make it appear that
the reciprocal transactions had a justifiable
business puïpose, and that they had carefully
concealed the truth from the Banks as well as

the public at large. It is not at all apparent on
this sparse, pre-discovery record, that the true
nature ofthe swaps would have beenrevealed
upon inspection. Perhaps further evidence will
emerge in discovery or at trial indicating that,
had the Banks performed even a cursory
inquiry, they would have been able to
ascertain that these transactions were shams.
No such evidence exists at present. Moreover,
even if the truth could have been discovered,
there is no way of knowing what effort this
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would have taken. "New York cases recognize
that the peculiar knowledge exception applies
not only where the facts allegedly
rnisrepresented literally were within the
exclusive knowledge ofthe defendant, but also
where the truth theoretically might have been
discovered, though only with extraordinary
effort or gxeat difficulty." DIMON, 48

F.Supp.2d at 368; see also Lazard Freres, 108

F.3d at 1542 & n.9 (noting that New York law
does not require that the information be

"available only to the defendant and
absolutely u¡}nowable by the plaintiff before
reliance can be deemed justified"); Mallis, 615
F.2d at 80 ("[I]ndeed sorne cases have imposed
liability in situations in which plaintiff could
have determined the truth with relatively
modest investigation-"). Factual questions
therefore remain as to whether or not the
Banks had access to the truth, and even if
they did, as to what it would have taken to
discover it. See Doehla, 1999 WL 566311, at
*L4.

Finalty, defendants argue that reason¿ble
reliance is irnpossible, because the Banks had
bargained for the right to examine GC's books
and records but failed to exercise that right.
There is no such bright-line rule, even where
sophisticated entities are concerned. Under
defendants' reasoning, whenever a party
bargains for a right which, if exercised, might
provide the means to discover a concealed
falsehood, it must exercise that right in every
instarrce or risk extinguishing its remedies.
Such a rule would not be realistic. Rather, the
obligation to exercise the right of inspection
must be understood as contingent on eit'her
"ind.isputable access to truth-revealing
information," Doehla, 1999 WL 566311, at *11

(emphasis in original), or some suspicious
event or information triggering the duty to
inquire. The mere existence of the right to
inquire, without more, is not dispositive.
tFN12l

FNl2. Plaintiffs argue that the Banks actually could

not have exercised their right to inspect GC's

books, despite thei¡ contracûral guarantee of that

right, for fear of being sued, because they were

"contrachrally obligated to lend--period--upon the

preseûtation by tGC] of facially compliant
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documentation." (P. Opp.23.) This cannot be the

case; if it were, the bargained for right to hspect

the company's books would be meaningless.

"Under New York law an interpretation of a

contract that has the effect of rendering at least one

clause superfluous or meaningless... will be

avoided if possible." Galli v. Metz, 973 F.zd 145,

149 (2d Cir.1992) (internal quotation and citation
omitted); see also Restatement (Second) Contracts $

203 (1979) ("[A]n interpretation which gives a

reasonable, Iawful, and effective meaning to all the

terms is preferred to an interpretation which leaves

a part uffeasonable ... or of no effect.").

3. Information in Analysts' Reports

*15 The defendants argue that information
external to the financial reports themselves,
namely the company's plummeting stock price
and negative public reports on GC issued
during the relevant time peúod by frnancial
analysts, should have raised suffrcient
questions about the s\Ã¡aps to trigger the
Banks'duty to inquire. This argument is more
persuasive, and if defendants' bright-line
"hi¡rts of falsehood" test were the correct legal
standard, the duty to inquire might well have
been triggered. Information was readily
available from a variety of credible and
knowledgeable public sources casting doubt on
both the va-Iue of the reported swap revenue
and the company's frnancial prospects overall.
But, as established above, that is not the
standard. Rather, the reasonableness of the
plaintiffs' reliance hinges on whether, on
these facts, a reasonable lender of equivalent
ex¡rerience should have inquired firrther. To
prevail on stunmary judgment, defendants
must establish that only one arìswer to this
question is possible.

The most obvious indicator of irnpending
troubles was GC's stock price, which had
plummeted from $29.19 a share at the tine
the Agreement was finalized to $4.98 a share,
art 83lo decline, when the Banks began
lending money to C.C under the Credit
Facility on August 17,200I¡. by the date of the
last loar¡ it had declined to $1.80, a 94%
decline. In addition, during the six weeks in
which the Banks made their ì.oans, GC's bonds
lost between 35 and 557o of their value. (Id.
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Ex. f)D" EE.) This decli¡re was mirrored by a
si¡nilar decline in stock prices in the
telecommunications industry in general,
which had declined by a median of B6Vo

between the date of the Agreement and
September 30, 2001-. (Id' Ex. HII.)

Analysts' reports, too, raised significant red
flags. For example, on August 3, 2001, a
Lehman Brothers report explained, "[t]he
optimistic view of fswaps] is that [GC] needed
the capacity ... in parts of the world where its
network wasn't built out, and the $358M
supplants capex that would have been spent to
build out the network. The pessimistic view is
that IGCI needs to spend this cash to solicit the
business of other ca:nders, without which it
would not be able to hit its numbers."
(Jacobson Decl. Ex. F.) Under the heading "2Q
Results Weak Lowering Rating to Hold From
a Buy," Credit Suisse First Boston described
"disappointing recurring [revenuesl, and
increased dependence on [revenues] derived
from capacity swaps," and noted, "given that
swap revenues are diffrcult to equate to
market price levels and, this quarter, were so

large (2L7o of rev[enues] ), we are concerned
that the quality of revenues was weaker than
we had anticipated." (Id. Ex. B.) Merrill Lynch
corrmented, "[w]hile we see capacity sales as

staying stronger than many analysts have
predicted, the fact that capacityltRU sales
make up a larger proportion of total revenues
will nonetheless raise concerns over future
growth rates and also cash flows.... Note also
that capacity sales seemed to include a
substantial contribution for capacity
exchanged with other carriers." (Id. Ex. I.)
During the same period, Moody's, Merrill
Lynch, Credit Suisse First Boston, and
Standard and Poors all either downgraded GC

stock or reviewed it for possible downgrade.
(Id. Ex. E,I, J.)

*16 However, as plaintiffs are quick to point
out, the news on the street was not entirely
negative, and many analysts' reports were
either steadfastly positive or distinctly mixed.
First Union Securities, for example,
commented that GC "views its comrnitments
to purchase services as capex spending for
reasonably priced network elements it wou-Id
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otherwise build. We believe that this is a
reasonable explanation, hortrever, we approach
intercarrier revenue or swaps with what we

believe is an appropriate amount of,

skepticism, as it is diffrcult to determine how
much lof GC'sJ spendilg is in direct exchange
for other ca¡riers' decisionto purchase services
on [GC's] network." (Id. Ex. C.) In response to
GC's disclosure of a particular capacity trade,
Piper Jaftay Equity Research Notes
remarked that "[t]he market has viewed this
transaction as a capacity swap rather than a
true sale of capacity. While we disagree, the
market does not seem to care, as it is looking
for the bad in every telecom services earnings
report and ignoring any good news." (Id. Ex.
G.) On August 1.3, Goldman Sachs wrote:

In response to the quarter, some concernÉ;

were also raised about revenues that [GC]
collects from operators from which [GC] also
purchases various types of network capacity
(representing capital ex¡lenditures.) Critics
term these transactions "swaps" and
discount the quality of these revenues' Their
concerî. is that the transaction only occurs as

a way to fabricate revenues.... Our view is
that these transactions for [GC] make sense,
they are a normal part of operations (all
carriers buy and sell to one another)[,] they
will continue for [GC] and the industry, and
that the accounting is conect.... [GC] is rare
in actually disclosing what portion of its
revenues is negotiated in connection with
capex purchases that it makes. So its
disclosure goes beyond standard accounting
practices, and sheds a bright light on its
operations.... Yes, Global Crossing is using,
like most carriers, capacity purchases as an
incentive to drive revenues. We've spoken to
other cariers that explicitly put capacity
purchase requirements in RFPs, in order to
sell their own capacity as they fulfiIl their
network requirements with other service
providers. While transactions between
carriers raises lsic ] the potential for abuse
in the reporting of revenue, we see none of
that in [GC's] operations.

(Id. Ex. H.) In conclusion, Goldman Sachs gave

GC an "[o]verall positive rating." (Id.) On
August 24, under the heading "Llnreasonable
Low Valuation Despite Superb Industry
Positioning," Deutsche Banc noted that
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"unfortunately, every carrier uses swaps or
pseudo swâps to create their network over
time. In [GC's] case, the 'swaps' number was
high, which the company acknowledged and
disclosed. We note no other companies have
done this.... We believe the lesser of two evils
is swappilg to create a network versus
increasing CapEx to build from scratch." (Id.
Ex. K.) It reiterated its "lv]ery positive
rating." (Id.) Thus, even while some analysts
had raised serious questions, their conclusions
were ultimately mixed.

+17 A reasonable jury could conceivably find
that the prevailing view among analysts was
negative, and that the totality of the
circumstances should have put the plaintiffs
on inquiry notice. But the appropriate reaction
of a. Iending institution under these
circumstances, when confronted with GC's
official declaration of substantial revenue and
continued representations that it was in
compliance with its covenants, is for a jury to
determine. Although the company's stock and
bond prices had foundered, this was part of an
industry-wide declile, and was not necessarily
indicative of fraud. Companies presumably
apply for credit in part in order to prepare for
precisely such down-turns. While the market
was clearly skeptical of reciprocal
transactions, several analysts had concluded
that such doubts were unfou¡ded and had
persevered in their positive ratings. Markets
are frckle by nature, and analysts prone to
disagree. It woutd hardly be to the benefit of
either Banks or those in need of credit to hold
that Banks must conduct an investigation into
the accuracy of the financial statements. of any
company that seeks a loan while its stock
price is declining. Finally, the analysts'
reports are completely extraneous to the
contractual relationship between GC and the
Banks. Certainly, their conclusions are
relevant to whether the Barlks were on
inquiry notice of the alleged fraud, but
defendants have failed to cite a single
misrepresentation case, and the Court has
found none, in which "background noise" of
this variety has been held as a matter of law
to have put a plaintiff on inquiry notice of
fraud.

Page 587

On balance, the question of what a
sophisticated lender should have done when
faced with the available information is one
about which reasonable people could easily
differ. Even if the Banks had launched an
inquiry, it is not clear on the present facts that
they could have discovered the alleged fraud.
Defendants continue to dispute that there was
any fraud to discover, and would surely have
taken the same position had inquiry been
made i¡r 2001; no doubt, the truth will still be
in dispute after extensive investigation
through the discovery phase of this action.
Under these ci¡cumstances, the Court cannot
say as a matter of law that the Banks' reliance
was unreason¿ble (or unjustified) because a
sophisticated lender could have protected itself
by making reasonable inquiries. 'Where "the
reasonableness of reliarrce depends upon
factual determi¡ations that are not plain frorr
a review of the complaint and its attachments
or that remain in dispute after discovery, the
fraud claim should not be summarily
dismissed on that ground." Doehla, 1999 WL
566311, at *I2; see also id. (listing cases

refusing to summarily dismiss such claims).
The iszue of whether the Banks' reliance was
reasonable or justifiable is a factual question
inappropriate for summary adjudication. The
motion for summary judgment must therefore
be denied.

CONCLUSION

+18 Defendants' motion to dismiss the
complaint is g¡anted as to plaintiffs' negligent
misrepresentation clairns (fi-fth, sixth, and
seventh causes of action), and denied as to
plaintiffs' fraud claims (first through fourth
causes of action). Defendants' motion for
srunmar¡r judgment on these remaining claims
is denied.

SO ORDERED:

2004 wL 1418197 (S.D.N.Y.)

END OF DOCUMENT
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99 F.Supp.2d 327
Fed. Sec. L. Rep. P 90,933
(Cite as: 99 F.Supp.zd 327)

United States District Court,
S.D. New York.

Richard L. KALNIT, Plainti.ff,
v.

Frank M. EICHLER, Robert L. Crandall,
Charles P. Russ, TTT, Pierson M. Grieve,

Louis A. Sirnpson, Allan D. Gilmour, Charles
M. Lillis, Grant A. Dove, John

Slevin, Kathleen A. Cote, Daniel W.
Yohannes, and Mediaone Group, Inc.,

Defendants.

No.99 Civ.3306(5A5).

March 24,2000.

Investor who sold shares brought securities
fraud action against corporation and its
directors, atleging that nondisclosure of fact
that shareholder had been released from
standstill agreement prohibiting hirn from
soliciting acquisition offers for corporation
artificially depressed selling price of shares.
The District Court,85 F.Supp.2d232, granted
defendants' motion to dismiss for failure to
plead scienter with particularity, with leave to
replead. Following amendment of complaint,
defendants renewed motion The Court,
Scheindlir¡ J., held that: (1) nondisclosure did
not raise inference offraudulent intent toward
investors; Q) di¡ectors' alleged desi¡e to
realize personal benefits did not give rise to
inference of fraudulent intent; (3) alleged
desire to avoid liability did not give rise to
inference of fraudulent intent; (4) Court would
deny further leave to amend complaint; but (5)

sanctions against investor were not
war:ranted.

Motion granted.

West Headnotes

[1] Federal Civil Procedure 1832
1704k1832
In deciding motion to dismiss for failure to
state claim, district court must limit itself to
facts stated in complaint, documents attached
to complaint as exhibits or documents
incorporated in complaint by reference.
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Fed.Rules Civ.Proc.Rule 12(bX6), 28 U.S.C.A.

[2] Secr¡rities Regulation L42
349B.]d-L42
In securities fraud actions, on motion to
dismiss, court may review and consider public
disclosure documents required by law to be
and which actually have been frled with
Securities and Exchange Com¡nission (SEC).

[3] Securities Regrrlation 60.51
3498k60.51
Under Private Securities Litigation Reform
Act (PSLRA), in securities fraud actions
scienter may not be avemed generally; rather,
plaintiff must state with particularity facts
giving rise to a strong inference that
defendant acted with required state of mind.
Securities Exchange Act of 1934, $$ 10(b),
21D(bX3XA), as amended, 15 U.S.C.A. $$
78j(b), 78u-4(bXBXA); 17 C.F.R. $ 240.10b-5;
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

[4] Securities $egrrlation 60.15
3498k60.1-5 "

[4] Securities Regulation 60.18
3498k60.18
To state a claim under $10(b) and Ru-le 10b-5,
plaintiff must allege that in connection with
purchase or sale of securities: (1) defendant
made a false material representation or
omitted to disclose material information; (2)

defendant acted with scienter; and (3) plaintiff
detrirnentally relied upon defendant's
fraudulent acts. Securities Exchange Act of
1934, $ 10(b), as amended, 15 U.S.C.A" $

78j(b); 17 C.F.R. $ 240.10b-5.

[5] Securities Regulation 60.51
3498k60.51
Strong inference of fraudulent intent required
to constitute adequately particular pleading of
scienter in securities fraud action may be
established by alleging: (1) facts that
demonstrate defendant's motive and
opportunity to comrnit fraud, or (2) facts that
constitute strong circumstantial evidence of
conscious misbehavior or recklessness.
Securities Exchange Act of 1934, $$ 10(b),
21D(bX2), as amended, 15 U.S.C.A. $$ 78j(b),
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78u-4(bX2); 17 C.F.R. $ 240.10b-5; Fed.Rules
Civ.koc.Rule 9(b), 28 U.S.C.A.

16lsecuritiesRegulation 60.45(1)
3498k60.45(1)
Di¡ectors' concealment, following merger
agreement with prospective purchaser
containing "no shop" clause, of fact that
directors had released shareholder from
standstill agreement in order to allow
shareholder to pursue more favorable bids, did
not raise inference offraudulent intent toward
investors, as required to support investors'
securities fraud action alleging that
concealment artificially depressed premerger
share price; at most, concealment was attempt
to defraud prospective purchaser, since there
was no allegation of insider trading and both
directors and investors stood to benefrt from
keeping proposed merger intact until better
deal was signed. Securities Exchange Act of
1934, $ 10(b), as amended, 15 U-S-C.A. $

78jft); 17 C.F.R. $ 240.10b-5.

[7] Corporations 582
101k582
Under Delaware law, "no shop" clause in
merger agreement prohibiting solicitation of
competing transaction is not per se illegal, but
is invalid and unenforceable to extent that it
purports to require board to act or not act in
such a fashion as to limit exercise of fiduciary
duties.

[8]SecuritiesRegulation 60.45(1)
3498k60.45(1)
Corporatiorfs directors' alleged desire to
realize personal benefits as result of merger
could not give rise to inference of intent to
defraud investors required to establish
scienter element of securities fraud action.
Securities Exchange Act of 1934, $$ 10(b),

21D(b), as amended, 15 U.S.C.A. $$ 78j(b)'

78u-4(b); 17 C.F.R. $ 240.10b-5.

tglsecuritiesRegulation 60.45(1)
3498k60.45(1)
CorI¡oration's ditectors' alleged desire to avoid
tiability for breach of proposed merger
agreement's "no shop" clause, via concealment
of efforts to solicit higher bid, could not give
rise to inference ofintent to defraud investors;
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motive to protect corporation could be imputed
to any di¡ector and thus was inadequately
particular, as well as being in best interests of
investors, and there was no possibility that
proposed purchaser could sue directors
personally. Securities Exchange Act of 1934,

$$ 10(b), 21Ub), as amended, 15 U.S.C.A. $$

78j(b), 78u-4(b); 17 C.F.R. $ 240.10b-5.

[10] Securities Regulation 60.25
3498k60.25
Investor failed to state "fraud on the marketu'
claim against corporation's di¡ectors based on
alleged concealment of efforts to secure higher
bid than that contained in merger agreement
with proposed purchaser, where complaint on
one hand alleged that concealment artifi.cially
depressed premerger share price by hiding fact
that better deal was in offing, and on other
hand, asserted fraudulent motive based on
contention that pursuit of better deal may
have been irnpossible without concealment;
second theory undermined fi¡st. Securities
Exchange Act of 1934, $$ 10(b), 21D(lo), as

amended, 15 U.S.C.A. $$ 78j(b), 78u-4(b); L7

c.F.R. $ 240.10b-5.

[11] SecuritiesRegulation 60.45(1)
3498k60.45(1)
Fraudulent motive required to support
securities fîaud action was not shown by
allegation that corporation's directors toolc
steps to artificially depress premerger stock
price so that expected higher bidder's offer
wou-ld be clearly superior to previous offer;
allegation depended upon speculation and
flouted assumption that directors would act i¡l
their own economic self-interest. Securiti.es
Exchange Act of 1934, $$ 10(b), 21D(b), as

amended, 15 U.S.C.A. $$ 78j(b), 78u-4(b); I7
c.F.R. $ 240.10b-5.

tl2lSecuritiesRegulation 60.45(1)
3498k60.45(1)
In securities fraud context, recklessness is
conduct which is higbly unreasonable and
which represents an extreme departure frorn
standards of ordinary care. Secu¡ities
Exchange Act of 1934, $$ 10(b), 21D(b), as

amended, 15 U.S.C.A. $$ ?8j(b), 78u-4(b); l7
c.F.R. $ 240.10b-5.
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[13ì Federal Civil Procedure 828.1
1704k828.1
A-lthough within district court's discretiorq
refusal to grant leave to amend complaint
must be based on a solid gtound. Fed.Rules
Civ.Proc.Rule 15(a), 28 U.S.C.A.

[14] Federal Civil Procedure 851
1704k851
Futility provides a solid ground on which to
deny leave to amend complaint. Fed.Rules
Civ.Proc.Rule 15(a), 28 U.S.C.A.

[15] Federal Civil Procedure 851
1704k851
Court would deny leave to amend securities
fraud complaint on futility grounds where
previous two attempts failed to allege element
of scienter and there was no reason to believe
another attempt would succeed. Securities
Exchange Act of 1934, $ 10, as amended, 15
U.S.C.A. $ 78j; 17 C.F.R. $ 240.10b-5;
Fed.Rules Civ.Proc.Rule 15(a), 28 U.S.C.A.

[16] Securities Regulation 157.1
3498k157.1
kivate Securities Litigation Reform Act
(PSLRA) does not alter substantive standards
for frnding violation of Rule 11, but rather
reduces courts' discretion in choosing whether
to conduct Rule 11 inquiry at all and whether
and how to sanction party once violation is
found. Secu¡ities Exchange Act of 1934, $

21D(cX3XAXi, ii), as amended, 15 U.S.C.A. $

?8u-4(cX3XAXi, ii); Fed.Rules Civ.Proc.Rule
LI,28 U.S.C.A.

[17] Securities Regulation L57.1

3498k157.1
No sanctions were wa¡ranted against plaintiff
investor whose frrst securities fraud complaint
had been dismissed without prejudice for
failr¡re to allege scienter, and who then frled
amended complaint which also failed to allege
scienter; there was no evidence of improper
purpose, original complaint had adequately
alleged elements of fraudulent act and
reliance and thus was not frivolous, and
ditrrculty of scienter element weighed against
frnding of no chance of success. Securities
Exchange Act of 1934, $$ 10(b), 21D(cX3XAXi,
ii), as amended, 15 U.S.C.A. $$ 78j, 78u-

Page 591

4(cX3XAXi, ii); L7 C.F.R. .Ç 240.10b-5;
Fed.Rules Civ.Proc.Rule 11(b), 28 U.S.C.A.

*329 Lee Squitieri, Stephen J. Fearon, Jr.,
Abbey, Gardy & Squitieri, LLP, New York
City, for plaintiff.

Dennis J. Block, James M. f{alper,
Cadwalader, Wickersham & Taft, New York
City, for defendants.

OPINION AND ORDER

SCHEINDLIN, District Judge.

This is an uncerti-fi.ed securities fraud class
action brought by plaintiff Richard L. Kalnit
against MediaOne Group Inc. ("MediaOne")
and its eleven directors. tFNll Plaintiff
alleges that defendants violated section 10(b)
of the Securities Exchange Act of 1934 (the
"Exchange Act"), 15 U.S.C. $ 78j(b), and RuLe
10b-5 promulgated thereunder, 17 C.F.R. $

240.L0b-5, by fraudulently failing to disclose
material i¡formation in connection with a
proposed merger between MediaOne and
Comcast Corporation ("Comcast"). Plaintiff
and the purtrlorted class members seek money
*330 damages clairning that, as a result of
defendants' alleged fraud, they sold shares of
Mediaone at an artificially deflated price.

FNl. The MediaOne defendant directors are Frank

M. Eichler, Robert L. Crandall, Charles P. Russ

III, Pierson M. Grieve, Louis A. Simpson, Allan D.

Gilmour, Charles M. Lillis, Grant A. Dove, John

Slevin, Kathleen A. Cote and Daniel W. Yoharures

(collectively, the "Directors" or "individual

defendants").

Plaintiff frled his original class action
complaint on May 6, 1999. On October 7,
defendants moved to dismiss the original
complaint pursuant to Federal Rules of Civil
Procedure 12(bX6) arrd 9(b) and the Private
Securities Litigation Reform Act of 1995
("PSLRA"), 15 U.S.C. $ 78u-4. By opinion
dated December 22, this Court granted
defendants' motion in its entirety, finding that
plaintiff failed to adequately allege the
required element of scienter. See Kalnit v.
Eichler, 85 F.Supp.zd 232 (S.D.N.Y. 1999).
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Dismissal was granted with leave to amend

See id.

On January 13, 2000, Plaintiff frIed an

amended class action complaint ("Amended

Complaint"). Defendants now move to

dismiss the Amended Complaint contending
that plaintiffs atlegations of scienter are still
inadequate to sustain a claim for relief under
the federal securities laws. For the reasons

that follow, defendants' motion is granted in
its entirety.

I. Legal Standard

Defendants' motion to dismiss the Amended
Complaint, like its motion to dismiss the
original complaint, is brought pursuant to
Rufe 12(bX6), for failure to state a claim upon
which relief may be granted, and Rule 9(b)

and the PSLRA, for failure to plead fraud with
particularity.

tllt2l Dismissal of a compl'aint for failure to

state a claim pursuant to Rule 12(bX6) is
proper only where "it appears beyond doubt

that the ptaintiff can prove no set of facts in
support of his clai¡n that would entitle him to
relief." Harris v. City of N.Y., 186 F.3d 243,

247 (2d Ctu.1999). "The task of the court in
ruling on a RuIe 12(bX6) motion is merely to

assess the legal feasibility of the complaint,
not to assay the weight of the evidence which
might be offered in support thereof-" Cooper

v. Parsky, 140 F.3d 433, 440 (2d Ctu.1998)
(internal quotations omitted). Thus, to
properþ rule on such a motion, the court must
ãccept a6 true all material facts alleged in the
complaint and draw all reasonable inferences

in the nonmovant's favor. See Harris, 186

F.3d at 247. Nevertheless, "[al complaint
which consists of conclusory allegations
unsupported by factual assertions fails even

the liberal standard of Ruìe 12(bX6)." De

Jesus v. Sears, Roebuck & Co., 87 F.3d 65,70
(2d Cil.1996) (internaL quotations omitted)'
In deciding a Rule 12(bX6) motion, the district
court must limit itself to facts stated in the

complaint, documents attached to the

cornplaint as exhibits or documents

incorporated in the complaint by reference'

See Dangler v. New York City Off Tlack
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Betting Cotp., 193 F.3d 130, 138 (2d Cir.1999)'
However, in securities ÍÌaud actions, the court
"may review and consider public disclosure
documents required by law to be and which
actually have been frled with the SEC...."
Cortec Indus., Inc. v. Sum Holding L.P., 949

F.2d 42, 47 (2d Ci-r.1991).

Rule 9(b) sets forth additional pleading
requirements with respect to allegations of
fraud. Rule 9(b) requires that "[i]n all
averments of fraud or mistake, the
circumstances constituting fraud or mistake
shall be stated with particularity." But,
under Rule 9(b), "[m]alice, intent, knowledge
and other condition of mind of a person may
be averred generally."

t3l Securities fraud actions are subject to the
requirements of Rule 9(b). See Shields v.

Citytrust Bancorp, lnc.,25 F.3d- 1124, lL27 (2d

Cir.1994). However, the PSLRA heightened
that Rule's requirement for pleading scienter.

See 15 U.S.C. $ 7su-4(bX3XA); see also Press

v. Chemical Inv. Servs. Corp., 166 F.3d 529'

537-38 (2d Ctu.1999). As a result, in
securities fraud actions, scienter may not be

averred generally. Rather, plaintiffs must
"state with particularity facts grving rise to a
strong inference that the defendant acted with
the required state of rnind." Press, 166 F.3d
at 538 (quoting 15 U.S.C. $ ZBu- *331

4(bX3XA)); see a.lso Chill v- General Elec. Co',

101 F.3d 263,268-69 (2d Ctu.1996).

II. Backgrounl

A. Factua-I Background tFN2l

FN2. The background of this case is largely set

forth in the December 22 opinion. See Kalnit' 85

F.Supp.2d at 234-35. However, plaintiffs original

complaint was poorly drafted and failed to include

many basic facrual altegations that have since been

added to the Amended Comptaint. Accordingly, I

review the facts in some detail above, both because

they are relevant to the instant motion and because

many are pleaded for the first time-

The facts set forth below are taken from the
Amended Complaint. They are presumed

true for pu4)oses of this motion-
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MediaOne is a Delaware corporation that
provides telecommunications services.
Amended Complaint n 29. In 1996,
MediaOne purchased a company called
Continental Cablevision ("Conti¡rental"). Id. {
49. As part of its acquisition of Continental,
MediaOne entered into a publicly-disclosed
shareholder's agreement with Continenta-l's
co-founder, Amos Hostetter. Id. This
agreement included a "standstill restriction"
which limited Hostetter's ability to propose

mergers involving MediaOne. Id. At all
relevant times, Hostetter owned
approximately 56.32 million MediaOne shares
(or 9.33Vo of all outstanding MediaOne shares).
rd. s 50.

On March 22, 1999, MediaOne announced
that it had entered into a defrnitive merger
agreement with Comcast whereby Comcast
would acquire MediaOrre for approximately
$48 billion in an all-stock deal ("Comcast

Agreement"). Id. f 51. The Comcast
Agreement called for each MediaOne
shareholder to receive 1.1 shares of Comcast
Ctass A Special Common Stock, or $80.16 per
share. See id. { 2; MediaOne 3122/99 Form 8-

K, Ex. B tn 2128100 Affrdavit of Dennis Block
("Block Aff."), at 99.1.

Under the Comcast Agreement, MediaOne
had forty-frve days within which to accept a
superior proposal, subject to the payment of a
$1.5 billion termination fee to Comcast. Id. {
55. The Comcast Agreement also included a
"No Shop" provision which prohibited
Mediaone and its Di¡ectors from solicithg
competing rnerger proposals. Id. f{ 52-53-
The No Shop provision, set forth in section
6.03 of the Comcast Agreement, stated:

From the date hereof until the termination
hereof, MediaOne will not, and will cause

the MediaOne Subsidiaries and the officers,
directors, employees, investment bankers,
attorneys, accountants, consultants or other
agents or advisors of Mediaone and the
MediaOne Subsidiaries not to, directly or
indirectly: (i) take any action to solicit,
initiate, facilitate or encourage the
submission of any Acquisition Proposal; and
(ii) other than in the ordinary course of
business and not related to an Acquisition
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Proposal, engage in any discussions o

negotiations with, or disclose any non-public
information relating to MediaOne or any
MediaOne Subsidiary or afford access to the
properties, books or records of MediaOne or
any MediaOne Subsidiar¡r to, any Person
who is known by MediaOne to be
considering making[,] or has made, an
Acquisition proposal.

Id. f 52. Thus, although MediaOne could
accept a superior proposal within forty-frve
days of the scheduled closing of the Med.iaone/
Comcast merger, it could not directly or
indirectly solicit such proposals. Section 10.1
of the Comcast Agreement permitted Comcast
to terminate the proposed merger in the event
MediaOne breached its No Shop obligations.
rd. f 54.

On March 25, L999, Hostetter sent a letter
to the Di¡ectors sharply criticizing the terms
of the Comcast Agreement and seeking to be
released from the 1996 standstill restriction so

that he could pursue and develop a superior
merger proposal. Id. Í 57. The text of
Hostetter's March 25 Letter reads in pertinent
part as follows:

+332 It appears that the proposed
acquisition of MediaOne by Comcast will
result in the Roberts family, with less than a
IVo econornic interest in the combined
companies, controlling more than 807o of aII
voting power. Because MediaOne
stockholders would give up voting stock for
non-voting stock in an entity controlled by
the Roberts family, this transaction
constitutes a sale of control with the result
that your duty is to maxi¡nize the price for
stockholders, who under the proposed
transaction wiII lose any further opportunity
to realize a control premium for their shares.
As best I can deterrnine, you have failed to
secure any protections to assure MediaOne
stockholder participation in any subsequent
sale of control; those in control of Comcast
could turn around after the proposed merger
and auction off their voting control of
MediaOne or the combined entity at a huge
premium....
In addition, the proposed sale of control at
an uncollared value has been advantaged
prematurely and excessively by defensive
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deal protections such as the no solicitation
provisions and the $1.5 billion terrnination
fee payable to Comcast. These might have
been sustainabte as post-auction measures if
needed to preserve maxi¡nized value, but
they are entirely inappropriate as pre-

auction measures, given their deterrent
efflect on other offers and the dollar-for-
doltar reduction in benefrt to stockholders if
a topping offer were to be made.
I am advised that, as the Delaware Supreme
Couri stated in its Revlon decision and
reiterated in its Pa¡amount/QVC ruling'
once you took steps to sell control of
MediaOne and to protect that sale rather
tha¡r to maxi¡nize vaLue for shareholders, all
defensive measures became moot. Your
duty was ar¡d is to be especially active and
diligent to get the best price for MediaOne
stockholders.
Accordingly, I request that the board of
directors on behalf of the Company agree
that any and a-tl standstill restrictions in the
Shareholders Agreement dated February 27,

1996 ... are noryv null and void and of no

further effect, and that the board on behalf
of the Company consent to the waiver of all
such terrns in order to permit me to publicly
express my view that this sale of control is
inadvisable and work with others to develop
a superior proposal. I am prepared to enter
into a con-fidentiality agreement with the
Company on terms no less favorable to the
Company than those previously agreed to by
Comcast.
Although time is limited, I believe that you
have a duty under these ci¡cumstances to
permit me to seek superior value and terms.

Id. { 57 (quoting text of 3125199 letter from
Hostetter to Directors) (emphasis added).

Defendant Eichler, MediaOne's President,
Legal Counsel and Secretar¡r, responded to
Hostetter's request on behalf of the Directors
in a letter dated March 31, 1999. Id. Í{ 31'

63. In their Ma¡ch 31 letter, the Directors
agreed to release Hostetter from the 1996

standstill restriction. Id. { 63. The Di¡ectors
also acknowledged and accepted Hostetter's
agreement " 'not to make any public
announcement of [his] efforts to develop a
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superior proposal without the Directors'
written consent, and to respond with 'no
comment' if a press inquiry is made.' " Id.
(quoting 3l3ll99 letter from Eichler to
Hostetter). Following his release from the
standstilt restriction, Hostetter immediately
entered i¡rto discussions with third parties
regarding the acquisition of MediaOne. Id. I
69.

On April 5, 1999, MediaOne frled a Proxy
Statement pursuant to section 14(a) of the
Exchange Act. Id. f 65. Although the April 5
Pro:ry Statement discussed the proposed
Comcast merger, it made no reference to the
March 25 and March 31 letters. Id. f 66. Nor
did the Pro>ry *333 Statement disclose the
Directors' release of Hostetter from the 1996

standstill restriction Id.

Plaintitr sold 1,820 shares of MediaOne
stock at $65 ?/16 per share on April 16, 1999.
Id. Í 68. On April 22, NI & T Corporation
("AT & T") publicly proposed an acquisition of
MediaOne for approximately $58 billion; the
AT & T proposal was $9 billion more than the
Comcast proposal. Id. f 70. That same day,
Hostetter frled a Schedule 13D with the
Securities and Exchange Comrnission
disclosing the March 25 and March 31 letters.
Id. f 71. The Schedule 13D also states that
the AT & T merger proposal was a direct
result of Hostetter's efforts to procure a

superior offer for MediaOne. Id. { 72.

On April 22, t};ie date of both the AT & T
announcement and the disclosure of the
Hostetter letters, MediaOne's stock w¿rs

valued at $69.50 per share. Id. n 74. The
following day, April 23, MediaOne's stock
closed at 877.375 per share. Id. Four days
Iater, on April 27, MediaOne's stock closed at
$81.8125 per share. Id. Í 75.

On May L, the individual defendants
u¡animously agreed to ternrinate the Comcast
Agreement and to accept the AT & T proposal.

Id. { 76. Because of its decision to accept a
superior offer, MediaOne was obligated to pay
Comcast $1.5 billion. Id. n 77. In addition,
AT & T and Comcast reached a separate
agreement pursuant to which Comcast agreed
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not to i¡rterfere with the AT & T/lVIediaOne
merger in exchange for certain valuable cable
properties. Id. f 78. MediaOne ofFrcially
terminated the Comcast Agreement on May 6,

the same day Kalnit frled his original class
action complaint. Id. f 80.

B. Allegations of the Amended Complaint

The original complaint asserted violations of
section 10(b) of the Exchange Act and Rule
10b-5 promulgated thereunder. I dismissed
the original complaint because plaintiff failed
to suffi.ciently allege a required element of
securities fraud, namely that defendants acted
with scienter. [FN3] On January 13, 2000,
plaintiff frled the Amended Complaint. In
the Amended Complaint, plaintiff seeks to
represent a class of persons who sold
MediaOne shares between March 31 and April
22, L999. Id. f 41. Sirnilar to the original
complaint, the Amended Cornplaint asserts a
single clai¡n against all defendants pursuant
to section 10(b) and RuIe 10b-5. Id. $ 57 94-
103. tFN4l

FN3. In his original complaint, plaintiff also

asserted a claim against the individual defendants

for controlling person liability pursuant to section

20(a) of the Exchange Act, 15 U.S.C. $ 78t(a). In

the December 22 opinion, I dismissed plaintiffs

section 20(a) claim finding that, among other things,

defendants were not "control persons" within the

meaning of the statute. See Kalnit, at 245.

FN4. The Amended Complaint does not include a

claim against the individual defendants for

controlling person liability under section 20(a).

The theory of liability set forth in the
original complaint and the Amended
Complaint is the same. Plaintiff contends
that defendants' failure to disclose Hostetter's
authorization to seek superior merger
proposals artifrcially depressed the market for
MediaOne shares causing plaintiff and other
class members to sell their MediaOne shares
at a deflated price. Id. ff l'1,24,48, 81, 101.

Specifically, plaintiff alleges that defendants
had a duty to publicly disclose information
regarding Hostetter's release from the 1996

standstill agreement. Id. { 93. Plaintiff
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further alleges that because defendants
concealed the fact that Hostetter was actively
pursuing superior merger proposals--
something MediaOne and its Directors could.
not do--the market undervalued MediaOne
stock. Id. ff 17, 24, 47-48, l0I. As a result,
the Amended Complaint asserts, when
ptaintiff and the purported class members sold
their stock prior to Apnl 22, they sold their
stock for less than it was worth. Id. tFN51

FN5. Plaintiff sets forth a "fraud on the market'

theory, asserting that he and the purported class

members relied on the integrity of the securities

market when they sold their MediaOne shares, and

that defendants' fraudulent actions compromised the

integrity of that market. See Amended Complaint

ll a7a8: Kalnit, 85 F.Supp.2d a¡24041.

*334 m. Discussion

[4] To state a claim under section 10(b) and
RuIe 10b-5, plaintiff must allege that in
connection with the purchase or sale of
securities: (Ð defendants made a false
material representation or omitted to disclose
material information' (iÐ defendants acted
with scienter; and (üÐ plaintitr detrimentally
relied upon defendants'fraudulent acts. See

Press, 166 F.3d at 534. In addition, as

discussed supra Part I, plaintiff must allege
elements one and two--fraudulent acts and
scienter--with particularity in order to meet
the heightened pleading requirements set
forth inRule 9(b) and the PSLRA.

In his original complaint, plaintiff
adequately alteged the elements of fraudulenf
acts and detrimental reliance. See Kalnit, 85
F.Supp.2d at 240-42. tFN6l However, I
dismissed the original complaint because
plaintiff failed to suffrciently allege the
element of scienter. Id. at 245. Accordingly,
the sole issue to be resolved on this motion is
whether the Amended Complaint cures the
defects of the original complaint by
adequately alteging defendants' scienter.

FN6. My conclusions with respect to plaintiffs

allegations of ftaudulent acts and detrimental

reliance are set forth fully in the December 22

opinion and will not be repeated here.
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A. Scienter: Generally

The gravamen of plaintiffs fraud claim is
that because defendants failed to disclose
Hostetter's release from the 1996 standstill,
the market price for MediaOne shares was
artifìcially depressed and, as a result, plaintiff
sold his shares of MediaOne on April 16 for
less than they were worth. In the December
22 opinion, I found that plaintiff had
sufficiently--although just barely--pleaded that
the failure to disclose Hostetter's release was
a "fraudulent act" for purposes of section
10(b). tFNTl

FN7. Specifically, I determined that plaintiff

adequately alleged the materiality of, and a

corresponding duty to disclose, Hostetter's release

because "a reasonable juror could arguably find that

the 'total mix' of information changed when

Hostetter was permitted to actively seek and

develop a superior merger proposal, something

MediaOne and its board could not do." Kalnit' 85

F.Supp.2d at 240. However, the materiality of
Hostetter's release presented a diffrcult and close

question in light of the fact that MediaOne expressly

disclosed that it could accept superior proposals

received within forty-five days of its March 22

Comcast merger announcement. See id. at 239.

As st¿ted in this Court's prior opinion: The March

22 disclosure was sufficient to put reasonable

investors on notice that MediaOne was "in play"

among corporations and investrnent bankers seeking

merger opportunities during a limited time-period;

it is hard to imagine how information regarding

Hostetter's ability to also seek merger opportunities

for MediaOne during that time period would

significantly after the "total mix". That said, I
decline to find at this preliminary stage that "no

reasonable jury could determine that the undisclosed

[information regarding Hostetter] would have

assumed actual significance in the deliberations" of
investors. Press, 166 F.3d latì 538 (internal

quotâtions omitted). Katnit, 85 F.Supp.2d at 239.

It is a well-settled. principle that "not every
instance of frnancial unfairness constitutes
fraudulent activity u¡rder lsection] 10(b)'"

Chiarella v. United States, 445 U.S. 222,232,
100 S.Ct. 1108, 63 L.Ed.zd 348 (1980) (citing
Santa Fe Indus., Inc. v. Green, 430 U.S. 462'
463, 97 S.Ct. 1292, 51 L.Ed.2d 480 (1977).
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"In particular, no private cause of action for
damages will lie under section 10(b) and Rule
10b-5 'in the absence of an I I allegation of
scienter--i¡rtent to deceive, manipulate, or
defraud.' " Gross v. Damon Corp., 94 Civ.
4457, L995 WL 138612,*3 (S.D.N.Y. Mar. 29,
1995) (quoting Ernst & Ernst v. Hochfelder,
425 U.S. 185, 193, 96 S.Ct. \375,47 L.Ed.2d
668 (1976); see also Santa Fe Indus., 430 U.S.
at 463,97 S.Ct. 1292 ("The language of $ 10(b)
gives no indication that Congress meant to
prohibit arry conduct not involving
manipulation or deception."). *335 Therefore,
although plaintiff has suffrciently alleged a
fraudulent act (defendants' failure to disclose
Hostetter's release) and a resulting harm
(plaintiffs sale of his MediaOne shares at a
deflated price), such allegations, in and of
themselves, are insufFrcient to state a claim
for fraud u¡rder federal securities law because
plaintiffmust allege that defendant acted with
scienter.

t5l As stated above, see supra Part I, in
order to properly assert scienter under the
heightened pleading requirements set forth in
the PSLRA, a complaint must "state with
particularity facts giving rise to a strong
inference that the defendant acted with the
required state of mind." 15 U.S.C. $ 78u-
4(bX2). See also Press, 166 F.3d at 537-38-
Accordingly, a plaintiff cannot plead. scienter
based upon speculation and conclusory
allegations, but "must allege facts that give
rise to a strong inference of fraudulent
intent." Chill, 101 F.3d at 267 (internal
quotatioris omitted). A "strong inference" of
fraudulent intent may be established by
alleging (i) facts that demonstrate defendants'
motive and opportunity to cornrnit fraud; or
(ii) facts that constitute strong circumstarrtial
evidence of conscious rnisbehavior or
recklessness. See Press, 166 F.3d at 538.

B. Scienter: Motive and Opportunity

The first method of pleading scienter is by
alleging both motive and opportunity to
commit fraud. It is undisputed that the
individual defendants, as Directors of
MediaOne, had the opportunity to comrnit
fraudulent acts. The critical issue is whether
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they were rnotivated to do so.

"Motive" to commit fraud "entail[s] concrete
benefits that could be realized by one or more
of the false statements and wrongfirl
disclosures alleged." See Shields, 25 F.3d at
1130. Fraudulent motive is generally
demonstrated through allegations of ir¡sider
trading or some other type of pecuniary gain
by company i¡siders at the e4pense of
shareholders.

For example, motive was adequatelY
pleaded in a. class action suit in which
shareholders alleged that a corporation and its
CEO made misleading statements i¡r violation
of section 10ft) in order to rnanipulate the
price of the company's stock so that the CEO
could sell his shares at inflated prices. See

Stevelman v. Alias Research, Inc., 174 F.3d
79,85 (2d CiÌ'.1999). In another recent class

action suit, shareholders sirnilarly alleged
that the corporation and its eight directors
violated section 10(b) bv naking misleading
statements regarding the company's
performance in order to ilflate the price of the
company's stock so that the directors could
subsequently profit from insider sales. See In
re Quintel Entertainnent Inc. Sec. Litig., 72
F.Supp.2d 283, 296-97 (S.D.N.Y'1999).
Noting that the large number of defendants
making insider trades indicated unusual
insider trading activity, the court found that
the plaintiffs had adequately demonstrated
scienter. See id.

Plaintiffs original complaint failed to set
forth arry allegations of insider trading.
Indeed, the original complaint made no
mention of any motive by defendants to
defraud MediaOne shareholders. As stated in
this Court's prior opinion:

tTlhe [original complaintl is utterþ silent on
the question of motive. Nowhere in the
toriginal complaintl does plaintiff allege that
defendants benefrtted from the alleged
misrepresentation and omission. Nor are
there any facts from which an inference of
motive can be drawn. Put simply, there is
no indication that defendants profited from
their alleged material omissions.

Kalnit, 85 F.Supp.2d at243.
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In contrast to the orignal complaint, the
Amended Complaint is far from "silent" on
the question of motive. Indeed, plaintifÍs
current pleading includes an entire section
entitted "Additional Motive Allegations"
which is comprised of nurnerous theories as to
how defendants could have profited from their
failure to ösclose Hostetter's release from the
1996 standstill. Amended *336 Complaint f{
82-93. Despite the volume of "additional"
motive allegations, however, plaintiff fails to
cure the defects of the origina-I cornplaint.
Not only have plaintifFs new allegations of
motive been routinely rejected by courts in the
Second Circuit as insufücient evidence of
scienter, they simply do not-even under the
most generous of readings--give rise to ã
"strong inference" of defendants' intent to
deceive, manipulate or defraud MediaOne
shareholders.

Plaintiffs new motive allegations can be
grouped into two general clai¡ns. First,
plaintiff contends that defendants concealed
the Hostetter release in order "to avoid being
declared in breach of the Corncast
Agreement." Amended Complaint {f 83-84.

Second, plaintiff contends that defendants
concealed the Hostetter release in order to
depress the price of MediaOne stock and to
thereby "make it easier" to accept a superior
AT & T offer. Id. at {f 88-89. These claims
are addressed in turn below.

l-. Desire to Avoid Being Declared in Breach
of the Comcast Agreement

Similar to the original complaint, the
Amended Complaint makes no allegations of
insider trading by the individual defendants.
For example, unlike the plaintiffs in
Stevelman and Quintel, plaintiffhere does not
contend that the Directors concealed
Hostetter's release in order to depress
MediaOne stock so that they could purchase

shares of MediaOne at deflated prices and
then sell those shares at a profit when tlre
value of MediaOne stock increased in the
wake of the AT & T and Hostetter
announcements. In short, there is no clairn
that the Di¡ectors bought or sold MediaOne
stock during the relevant period. Instead, the
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bulk of plaintiffs motive allegations concern
"the substantial concrete benefrts lstemming
froml MediaOne's merger with Comcast which
defendants sought to preserve." Plaintiffs
Mernorandum of Law in Opposition to
Defendants' Motion to Dismiss Plaintiffs
Amended Class Action Complaint ("Pl.Opp.")
at 14.

Plaintiff claims that "ld]efendants concealed
the Hostetter Waiver Letters in order to avoid
being declared in breach of the Comcast
Agreement, which specifically prohibited
defendants from 'directly or indirectly ... tak
lingl any action to solicit, initiate, facilitate or
encourage the submission of any Acquisition
Proposal' ". Amended Complaint f 83.
According to plaintiff, "[h]ad defendants
disclosed the existence of the Hostetter Waiver
Letters, Comcast could terminate the Comcast
Agreement, subjecting defendants to
significant liability for breach of contract,
subjecting MediaOne to a $1.5 billion
terrnination fee, and depriving defendants of
their ability to realize substantial personal
profrt as a result of the Comcast Merger." Id.
In addition, plaintiff contends that "had the
disclosure of the Ilostetter Waiver Letters
caused Comcast to determi-ne that MediaOne
was in breach of the Comcast Agreement,
Hostetter may not have lbeen] able to pursue
the AT & T Agreement thereby depriving the
defendants and Hostetter of a superior offer
for their stock and the stock of the other
MediaOne shareholders." Id. { 84.

Stated succinctly, plaintiff alleges that by
concealing llostetter's release from the
standstill restriction, the individual
defendants hoped to prevent Comcast from
terminating the proposed merger and to
thereby realize the following four concrete
benefits: (i) substantial personal profrt as a
result of the Comcast merger; (ii) avoidance of
personal liability for breach of the Comcast
Agreement; (iii) avoidance of an obligation to
pay a $1.5 billion termination fee; and (iv) the
abitity to pursue a more lucrative merger with
AT & T. Plaintiff contends that the Directors'
desire to receive these four benefits gives rise
to a "strong inference" that the Directors'
intended to defraud Mediaone shareholders.
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t61 Before turning to an individua-lized
discussion ofthese alleged concrete benefits, it
is important to note a subtle but *337

fundamental flaw in plainti-ffs first theory of
scienter; namely, that with respect to
preservation of the Comcast Agreement, the
interests of MediaOne and its shareholders
were aligned rather than adverse. úr other
words, because preservation of the Comcast
Agreement benefitted both the Directors and
the MediaOne shareholders, it is difticult to
infer an intent to defraud those shareholders
absent some allegation of stock manipulation
or insider trading by the Directors. [FN8]

FN8. kr connection with plaintiffs fust theory of
scienter, not only are there no allegations of insider

trading, but ptaintiffdoes not âllege that defendants'

depressed or manipulated MediaOne stock in order

to preserve the Comcast Agreement. The only

allegation of stock manipulation is in connection

with plaintiffls second theory of scienter in which
plaintiff claims that defendants' sought to depress

the price of MediaOne stock in order to make it
easier for them to accept the AT & T proposal. See

infra Part III.B.2.

Under the Comcast Agreement, Comcast
promised to acquire MediaOne for $48 billion
The Amended Complaint does not allege that
the Comcast Agreement was poor or
unfavorable in any \ryay to MediaOne
shareholders. Nor does the Amended
Complaint allege that plaintiff or any
Mediaone shareholder other than Hostetter
was unhappy with the terms of the Comcast/
MediaOne deal.

[7]The Amended Complaint does allege that
on March 25, L999, Hostetter \Mrote a letter to
the Directors sharply criticizing the terms of
the Comcast Agreement. In particular,
Hostetter told the Directors: "Your duty was
and is to be especially active and diligent to
get the best price for Med.iaone stockholders."
Id. f 5? (quoting 3l3Ll99letter from Eich-Ler to
Hostetter (emphasis added)). tFNgl According
to Hostetter, in order for the Directors to
properly fulfill their duty to MediaOne
shareholders, they needed to release him from
the 1996 standstill so that he could solicit
superior merger proposals. As Hostetter
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stated in his letter: "I believe that you have a
duty under these ci¡cumstances to permit me
to seek superior value and terrns." Id. Thus,
taking the allegations of the Amended
Complaint as true, MediaOne released
Hostetter from the 1996 standstill so that he
could attempt to procure a better deal for
MediaOne shareholders. Accordingly, there
can be little question that the release of
Hostetter was, at rninirnum, for the benefit of
both Med.iaOne Directors and MediaOne
shareholders. tFNlOl

FN9. lndeed, in his March 3l letter, Hostetter

invokes the seminal fiduciary duty cases of Revlon,

Inc. v. MacAndrews & Forbes Holdings, tnc., 506

A.zd 173 (De1.1985) and Paramount

Communications Inc. v. QVC Network tnc., 637

A.2d 34 (Del.1994). See supra Part tr.A. In QVC,
the Delaware Supreme Court stated: 'In the sale of
control context, the directors must focus on one

primary objective-to secure the transaction offering

the best value reasonably available for the

stockholders-and they must exercise their fiduciary

duties to turther that end." 637 A.Zd tt 44.

Similarly, in Revlon, the Delaware Supreme Court

held that "[t]he duty of the board ... [is] the

maximization of the company's value at a sale for
the stockholders' benefit", and that "obøining the

highest price for the benefit of stockholders should

[be] the central theme guiding di¡ector action." 506

A..2d at 182. Notably, both Revlon and QVC state

that although "no shop" provisions such as the one

included in the Comcast Agreement are not per se

illegal, they are "invalid and unenforceable" to the

extent they "purportl ] to require a board to act or

not act in such a fashion as to limit the exercise of
fiduciary duties.' QVC, 637 Ã.?-d at 5l; see also

Revlon, 506 A.2d at 184 ("The no-shop provision

... while not per se illegal, is impermissible ...

when a board's primary duty becomes that of an

auctioneer responsible for selling the company to

the highest bidder.").

FN10. According to the Amended Complaint,

Hostetter was at all relevant times MediaOne's

largest shareholder. Amended Complaint { 50.

The hotty contested issue, of course, is the
Directors' agreement with Hostetter not to "
'make any public announcernent of
lHostetter's] efforts to develop a superior
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proposal without t,Le Directors' written
consent.' " Id. f 63 (quoting 3/3U99 letten
from Eichler to Hostetter). Again, the
gravamen of plaintiffs fraud claim is that
+338 defendants' failure to disclose
information regarding Hostetter's release
caused plaintiff to sell his shares for less
money than they were worth. As set forth
above, however, plaintiff must allege not just
that defendants and Hostetter agreed to
conceal Hostetter's release, but also that the
concealment was motivated by an intent to
defraud shareholders.

In an effort to plead the required state of
mind, plaintiff clai¡ns that the Directors'
decision to concea.l Hostetter's release was
motivated by MediaOne's desire to keep this
information from Comcast in order to prevent
Comcast from terminating its agreement to
acquire MediaOne prior to MediaOne's receipt
of a more lucrative merger proposal. The
Amended Complaint expressly states: "A
disclosure of the Hostetter Waiver Letters
would have revealed that MediaOne was in
breach of the No Shop provision which would
have cost MediaOne $1.5 billion and
jeopardized the Comcast merger before
MediaOne had a chance to secure a superior
proposal." Id. f 12 (emphasis in original).
Thus, plaintiff himself concedes that the
Directors were tryilg to keep the Comcast
deat in place until such time as Hostetter
procured a superior offer. Plaintiff alleges
that this tactic benefitted the Directors in the
four ways stated above. Under plaintiffs
theory of motive, however, this tactic also
benefrtted MediaOne shareholders--including'
plaintiff.

To illustrate, plaintiff alleges that upon
disclosure of the March 25 and March 31
letters, Comcast would have (i) terminated the
Comcast Agreement; (ii) sued MediaOne and
its Directors for breach of contract' (iii)
demanded a payment of $1.5 billion from
MediaOne; and (iv) somehow prevented
Hostetter from pursuing a deal with AT & T.
Id. fÍ 83-84. Thus, pursuant to plaintiffs
theory, if defendants had disclosed the
Hostetter release imrnediately on March 31,

then Comcast would have walked away from

(C) 2005 Thomson/West. No Claim to Orig. U.S' Govt. Wo

@

16div002589



99 F.Supp.2d 327
(Cite as: 99 F.Supp.zd 327, *338)

the merger on that date or soon thereafber,
leaving MediaOne without a superior merger
proposal or the prospect of a superior merger
proposal. In additior¡ according to plaintiff'
MediaOne and its Directors would have been
subjected to costly litigation as well ¿rs

obligated to pay Comcast $1.5 billion- The
combined effect of these occurrences would
certainly have caused the value of MediaOne's
stock to decrease, and possibly even to
plummet. MediaOne shareholders would
have suffered accordinglY.

In contrast, by concealing the March 25 and
March 31 letters, MediaOne managed to
preserve the Comcast Agreement and to stave

off plaintiffs alleged parade of hor.ribles until
it received a superior offer from AT & T, at
which point the Directors revealed to Comcast
and the public their release of Hostetter. In
this fashion, MediaOne shareholders received
the "best price" for their shares with,
according to plaintiffs theory, the least
possible risk.

At frrst glance, it may appear that
concealment of the Hostetter release
benefrtted only those MediaOne shareholders
who hetd their MediaOne stock until after the
y'r;prorl 22 announcement. However, based
upon the allegations in the Amended
Complain!, even shareholders like plaintiff
who sold MediaOne stock prior to April 22

benefitted from concealment of the release.
For example, if defendants had disclosed the
Hostetter release on March 31 and Comcast
had withdrawn from the merger agreement,
initiated suit and demanded payment of $1.5
billior¡ then when plaintiff sold his shares two
weeks later, it is likely those shares would
have been worth far less than the $65 per
share plaintiffreceived. In other words, when
ptaintiff sold his shares on April 16, he too

benefitted from the fact that the Comcast
Agreement was still intact. tFN11] Moreover,
even if plaintiffhad not benefitted in any way
from defendants' concealment of the Hostetter
*339 release, the relevant issue is not whether
defendants' failure to disclose harmed
plaintiff, but whether plaintiff has alleged
facts which give rise to a strong inference that
defendants' failure to disclose was motivated
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by an intent to deceive, manipulate and
defraud shareholders. Here, accepting all the
allegations of the Amended Complaint as true,
the only "strong inference" that can be drawn
is an intent by defendants to defraud Comcast
for the benefrt of MediaOne and its
shareholders. Any inference that the
Directors intended to defraud their olrrn
shareholders is both speculative and
urreasonable because it ignores facts that
plaintiff hirnself sets forth. [FN12]

FNll. As set forth supra note 5, plaintiff has

atleged a ftaud on the market theory of causation in

which the harm suffered stems from the market's

undervaluation of MediaOne stock, not plaintiffls

decision to sell that stock.

FNl2. Part of the difficulty of pleading scienter

where the alleged fraud involves a corporate merger

is that mergers subject corporate offrcers to a

unique code of conduct and fiduciary duties. For

example, as ståted supra note 9, under Delaware

state law, "[i]n the sale of control context the

directors must focus on one primary objective-to

secure the transaction offering the best value

reasonably available for the stockholders." QVC,
637 A.Zd ^t44. 

As a result, it is difficult to parse

tfuough actions motivated by legitimate fiduciary

obligations and actions motivated by fraudulent

intent absent clear allegations of fraudulent activity

such as insider trading.

Keeping in mind the inherent difficulty in
any allegation of scienter based upon the
Directors' desire to preserve the Comcast
Agreement, I briefly address additional
reasons vshy the four concrete benefrts
asserted by plainti-ff cannot give rise to an
inference of fraudulent intent.

a. Substantial Personal Profit as a Resu]t of
the Comcast Merger

Plaintiff asserts that the Directors desired to
conceal Hostetter's release i¡r order to prevent
Comcast from terminating the proposed

merger and to thereby avoid "losing the
substantial benefits that they would
personally receive under the Comcast
Agreement." Id. Í 84. Specifically, plaintiff
ctaims that the individual defendants hoped to
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protect "the significant payments they would
receive under the change in control provisions
in their employment contracts as a result of
the Comcast Merger." Id.; see also id. f 85.
In addition, plaintiff asserts that four of the
Directors hoped to protect "lucrative executive
ar¡d directorial positions that they negotiated
as part of the Comcast Agreement." Id. Íf 86-
87.

Plaintiffs allegations regarding the
Directors' desi¡e to realize personal benefits
under the Comcast Agreement are neither
implausible nor unreasonable. A jury could
certainly frnd that the Directors hoped to
receive increased compensation, lucrative
executive positions and other corporate
perquisites as a result of the Comcast merger.
lFNl3l b:r fact, the reasonableness of
plaintiffs allegations is precisely the problem.
Every corporate director in America hopes to
receive personal benefrts when his or her
comp¿ury enters into a merger agreement.
Thus, to recognize an inference of fraudulent
intent based upon a corporate djrector's desi¡e
to realize personal benefrts in corurection with
a merger would subject corporate directors to
claims of securities Í?aud following every
corporate merger or other business
combi¡ation. Not surprisingly, courts in the
Second Circuit and elsewhere have routinely
found that such generalized allegations of
motive are insuf,ficient to plead the element of
scienter.

FNl3. Similarly, accepting as true the allegations of
the Amended Complaint, it is a reasonable position
that Comcast might corsider the Directors' release

of Hostetter an "indi¡ect" solicitation of competing

merger proposals and a breach of MediaOne's No
Shop obligations. Thus, a reasonable juror could
find that upon learning of defendants' waiver of
Hostetter's standstill restriction, Comcast would
choose to exercise its rights under the Comcast

Agreement and to walk away fiom the proposed

merger with Mediaone.

For'examp1e, in Acito v. IMCERA Group,
Inc.,47 F.3d 47, 54(2ð. Ctu.1995), the plaintiffs
alleged that corporate officers of IMCERA
Group "were motivated to infLate the value of
IMCERA stock because *340 the increase in
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stock price had. a di¡ect effect $n their
executive compensation." The Second Circuit
rejected the plainti.ffs' allegation as
insufücient to plead scienter:

Plaintiffs' allegation that defendants were
motivated to defraud the public because an
inflated stock price would increase their
compensation is without merit. If scienter
could be pleaded on that basis alone,
virtually every company in the United
States that experiences a downturn in stock
price would be forced to defend securities
fraud actions. Incentive compensation can
hardly be the basis on which an allegation of
fraud is predicated. Therefore, we hold that
the existence, without more, of executive
compensation dependent upon stock value
does not give rise to a strong i¡ference of
scienter.

Id. (internal quotations and citations omitted).
The plaintiff in Shields also attempted to
plead scienter based upon generalized
allegatioru of motive, including the
defendants' desire "to induce plaintiff and the
other members of the Class to purchase
Citytrust cornmon stock at artifrcially
inflated prices so that ind.ividual defendants
could protect their executive positions and the
compensation and prestige they enjoy
thereby." 25 F.3d at 1130 (alteration in
original). The Court of Appeals rejected the
plaintiffs allegation of fraudulent intent
stating that

ltlo allege a motive suffrcient to support the
inference lof fraudulent intentJ, a plaintiff
must do more than merely charge that
executives aim to prolong the benefrts ofthe
positions they hold.... If motive could be
pleaded by a[eging the defendant's desire
for continued employment ... the required
showing of motive would be no realistic
check on aspersions of fraud....

Id.

More recently, in Chill, the Second Circuit
held that a "generalized motive, one which
could be imputed to any publicly-owned, for-
profrt endeavor, is not suffrciently concrete for
purposes of inferring scienter." 101 F.3d at
268. The Chill court rejected the plaintiffs
attempt to plead scienter based upon the
defendants' alleged desire to maintain the
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appearance of corporate profitability frnding
that "[i]f we accept this as suffrcient motive,
then we must accept as motive that every
publicly-held corporation desires its stock to be

priced highty by the market. At that point,
the motive requirement becomes

meaningless." Id. at 268 n 5.

[8] Because the desire to realize personal
benefrts as a result of a merger can be

imputed to any corporate ofücer, such motive
cannot legally give rise to a "strong inference"
of the Di¡ectors' intent to defraud MediaOne
shareholders. See Phillips v. LCI Int'l, Inc.,
190 F.3d 609, 623 (4th Ctu.1999) ("Similar
situations arise in evel1y merger; thus,
allowing a plaintiff to prove a motive to
defraud by simply alleging a corporate
defendarrt's desire to retain his position with
its attendant salary, or realize gains on
company stock, would force the directors of
virtualty every company to defend securities
fraudè actions every time that company
effected a. merger or acquisition." (citing
Second Circuit law)); San Leandro Emergency
Med. Group Proñt Sharing Plan v. Philip
Morris Cos., 75 F.3d 801, 813-14 (2d Ctu.l-996)
(finding "company's desire to maintain a high
bond or credit rating" i¡sufücient motive for
fraud because such motive could be imputed to
any company); Leventhal v. Tow, 48
F.Supp.2d 104, 115 (D.Conn1999) ("[T]he
allegation that the defendants artificially
inflated Citizens' stock price in order to
'protect and enhance their executive positions'
and'negotiate as favorable a deal as possible'
on a pending employment contract also fail to
give rise to a strong inference of scienter.
This motive has been rejected routinely.");
Herzog v. GT Interactive Software Corp-, 98
Civ. 0085, 1999 WL L072500, *9 (S.D.N.Y.

Nov. 29, 1999) (defendant's " 'desire to
consummate [a] cor?orate transaction does not
constitute a motive for securities fraud' ");
*341 Thacker v. Medaphis Corp., 97 Cív.2849,
1998 WL 684595, *3 (S.D.N.Y. Sept. 30, 1998)
(finding plaintiffs claim that defendant was
motivated by a desire to eli¡rrinate competitors
and to acquire related companies i¡suffrcient
to plead scienter because such motive could be
imputed to any corporate officer); Salinger v.
Projectavisior¡ Inc., 934 F.Supp. L402, l4l4
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(S.D.N.Y.1996) (årxling "generalized interest
in executive compensation tied to stock
perforrnance" and desire "to maintain
perquisites of corporate rank do[ I not support
a strong infererrce of fraud").

b. Avoidance of Liability for Breach of the
Comcast Agreement

Plaintiff next alleges that defendants were
motivated to defraud MediaOne shareholders
based on their desire to avoid "signifrcant
liability" for breach of the Comcast
Agreement. It is unclear from the face of the
Amended Complaint whether plaintiff is
refering to the Directors' desi¡e to avoid
"personal" Iiability for their alleged breach of
the Comcast Agreement or to a more general
desire to protect MediaOne from such a suit.
To the extent plaintitr is referring to the
individual defendants' desire to protect
MediaOne from protracted and costly
Iitigation, such allegation is insufficient to
plead scienter both because it is a motive that
can be imputed to any corporate director and
because it is a motive that is in the best
interests of MediaOne shareholders for the
reasons stated above. See supra Paú m.4.1.

t9l To the extent plaintiff alleges that the
Directors desired to avoid personal liability, it
is patently u¡reasonable to conclude that
Comcast could or would sue the Directors
personally in the event MediaOne violated the
No Shop provision. Nowhere in the Amended
Complaint does plaintiff allege that the
Comcast Agreement permitted Comcast to
bring suit for breach ofcontract against either
the Directors or MediaOne for violation of
section 6.03. Nor is it reasonable to assume

that Comcast could somehow pierce the
corporate veil and subject the Directors to
"signifrcant tiability" as a resuft of their
alleged breach. As set forth by plaintiff
himself, the Comcast Agreement explicitly
provided for a single remedy in the event
MediaOne breached its No Shop obligations-
termination of the merger agreement.
Plaintiffs conclusory and unsupported
allegations regarding additional actions that
Comcast might take to remedy breach of the
No Shop provision such as bringing suit
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against the Directors (or MediaOne) ca¡-not, as
a matter of law, form the basis for an
ir¡ference of scienter. As the Second Circuit
has repeatedly stated, plaintiffs do not "e4ioy
a 'license to base claims of fraud on
speculation and conclusory allegations lof
scienterl.' " San Leandro, 75 F.3d at 813
(quoting Wexner v. First Manhattan Co., 902
F.2d 169, t72 (2d ctu.1990).

c. $1.5 Billion Termination Fee

Plaintiffs allegation that defendants
concealed the Hostetter release in order to
avoid payment of a $1.5 billion fee for breach
of the No Shop provision is equally
speculative. The Amended Complaint merely
alleges that, pursuant to section 10.01,
Corncast may terminate the Comcast
Agreement in the event MediaOne breaches
its No Shop obligations. The Amended
Complaint does not allege that if MediaOne
breaches the contract, Comcast is entitled to
both wa-Lk away from a merger withMediaOne
and to receive a payment of $1.5 billion from
MediaOne. The only reference to a $1.5
billion fee is with respect to MediaOne's
decision to accept a superior proposal. tFNl4l

FNt4. MediaOne in fact paid Comcast $1.5 billion
upon its decision to accept the superior AT & T
proposal.

d. Merger with AT & T

[10] Plaintitr also alleges, without any basis
in law or fact, that "had the disclosure *342 of
the Hostetter Waiver Letters caused Comcast
to determirre that MediaOne was in breach of
the Comcast Agreernent, Hostetter may not
have been able to pursue the AT & T
Agreement, thereby depriving the defendants
and Hostetter of a superior offer for their stock
and the stock of the other MediaOne
shareholders." Amended Complaint { 84.
Plaintifffails to explain why or how Comcast's
determination that MediaOne was in breach of
the No Shop provision would preclude
Hostetter from pursuing merger discussions
with AT & T. Plaintiffs allegation is purely
speculative and must be rejected on that basis
alone.
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The more fundamental problem, however, is
that plaintiffs allegation of motive based
upon the Directors' supposed desire to protect
Hostetter's ability to pursue a deal with AT &
T conflicts with plaintiffs allegation of
reliance and harm. As explained above and
in the December 22 Opinion, plaintiffproceeds
via a fraud on the market theory, claiming
that defendants' failure to disclose Hostetter's
release caused the market to undervalue
MediaOne stock. Plaintiffs fraud on the
market theory is premised on the idea that
Hostetter's authorization to shop the company
made it more likely that MediaOne would
receive a superior merger offer during the
waiting period. Accordingly, if the market
had been informed that Hostetter \¡/as in fact
permitted to solicit cornpeting proposals, it
would have valued MediaOne stock more
highly.

Now, however, plaintiff claims that if
Hostetter's release were disclosed, Comcast
would withdraw from the deal and "Hostetter
may not have been able to pursue the AT & T
Agreement". Amended Complaint $ 84. If
upon disclosure of his release, Hostetter were
precluded from pursuing superior offers, then
there would be no reason for the market to
have increased the value of MediaOne stock
and the basis for plaintiffs assertion of a fraud
on the market theory disappears.

2. Desire to Depress the Price of MediaOne
Stock

tlll Plainti-ffs second claim of scienter
alleges that defendarts "were motivated to
concea-l the Hostetter Waiver Letters and to
keep the price of MediaOne depressed so that,
if Hostetter was able to obtain a competing
acquisition proposal for MediaOne, defendants
would be better able to exercise the 'frduciary
out' provision in the Comcast Agreement by
rnore easily deter:rrining that the competing
offer was 'superior.' " Id. { 88. According to
plaintiff, before the Directors could termi¡rate
the Comcast Agreement and accept ¿rn

alternative merger proposal, "defendants were
required to obtain the 'advise [sic] of a
frnancial advisor of nationally recognized
reputation' that the competing proposal 'is
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more favorable to MediaOne's stockholders
than the [Comcast] Merger.' " fd. Í 89.
Plaintiff clai¡ns that "[o]ne major fact that the
financial advisor would consider in its analysis
would be the amount by which the value
under the 'Superior Proposal' exceeded the
value provided to MediaOne shareholders in
the Comcast Tlansaction" Id. Accordingly,
plaintitr concludes, by depressing MediaOne's
stock price, defendants would "make it easier
for themselves to exercise the 'fiduciary out' "
and accept the AT & T proposal. Id. PlaintifFs
theory is both speculative and illogical.

First, plaintiff contends, based on nothing
but conclusory allegations, that a financial
analyst would evaluate the relative merits of
competing merger proposals based upon the
market value of MediaOne coÍunon stock on
any given day. This is simply inaccurate.
Financial analysts evaluate competing merger
proposals based upon the various terms ofthe
proposed deals. IIere, for example, an analyst
would consider, among other things, the fact
that AT & T's proposed purchase price was $9
billion more than Comcast's proposed
purchase price. A sophisticated analyst would
not base its decision to recommend the AT & T
proposal on the mere fact that "when AT & T
announced its *343 offer and the market first
learned about the Hostetter Waiver Letters on
April 22, 1999, MediaOne's stock rose
approximately $8.00 per share." Id.

Second, "[i]n looking for a sufficient
allegation of motive, we assnme t,l-at the
defendant is acting in his or her inforrned
economic self-interest." Shields, 25 F.3d at
1130. Thus, where "lp]lainti-ffs view of the
facts defies econornic rea6on, ... it does not
yield a reasonable i¡ference of fraudulent
intent." Atlantic G¡rysum Co. v. Lloyds Int'l
Corp., 753 F.Supp. 505, 514 (S.D.N.y.1990);
see also Shields, 25 F.3d at 1130. In the
instant case, plaintiffs theory regarding the
individual defendants' desire to depress
Mediaone stock defies economic reason. The
Directors' self-interest lies in securing the best
deal possible for the sale of MeöaOne. Thus,
if the AT & T proposal were inferior to the
Comcast proposal, it would be in the Directors'
informed self-interest to reject the AT & T
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offer and to consum¡nate a merger with
Comcast. As a result, there is no sensible
reason why the Directors would want to
depress MediaOne stock in order to make an
inferior AT & T offer appear more valuable.
Such â. tactic could only result in the
Di¡ectors' accepting an inferior proposal to
their economic detriment. Because it is not in
the Directors' informed economic self-interest
to depress MediaOne stock in order to disguise
an inferior proposal, plaintiffs theory of
motive is irnplausible.

C. Scienter: Recklessness

t12l As set forth above, fraudulent intent can
also be established by alleging facts which
constitute "strong circumstantial evidence" of
conscious misbehavior or recklessness. Chill,
101 F.3d at 268-69. In the securities fraud
context, recklessness is "conduct which is
'highly unreasonable' and which represents
'an extreme departure from the standards of
ordinary care.' " SEC v. McNulty, 137 F.3d
732, 74L (2d Cir.1998) (quoting Rolf v. Blyth,
Eastrnan, Dillon & Co., 570 F.2d 38, 46 (2d
ctu.1978).

The Amended Complaint, like the original
cornplaint, fails to set forih any particularized
facts which would support a "sf,rong inference"
of recklessness and corresponding fraudulent
intent. As I stated in my prior opinion,
"there is sirrply no rrvay that a reasonable jury
could consid.er defendants' conduct reckless
behavior." Kalnit, 1999 WL 1243868, *11-.

Plaintiff ignores this Court's previous
holding with respect to recklessness and
advances the same argument that wa6
previously rejected, namely that the rnere fact
that defendants consciously concealed
Hostetter's release demonstrates that
defendants acted recklessly. See PI. Opp. at
76-21. Plaintiffs argument is no more
convincing the second time around. tFN151

FNl5. The only new argument plaintiff advances in
support of his allegations of recklessness is based

on Delaware caselaw concerning the fiduciary
obligations owed by directors to sh¿reholders. See

Pl. Opp. at 17. Plaintiff cites these cases for the

(C) 2005 Thomson/West. No Clain to Orig. U.S. Govt. Wo

@

16div002594



99 F.Supp.2d 327
(Cite as: 99 F.Supp.zd 827, *343)

Page 605

plaintiffs allegations of scienter and twiee
found them to be insufficient. I do not believe
that plaintiff could ever successfully plead
scienter in the instant case. As a result, any
additional attempts to amend the complaint
would be futile. Accordingly, the Amended
Complaint is dismissed without leave to
amend.

V. Findings Regarding Rule 11 Sanctions

[16] Section 21D(c) of the PSLRA, entitled
"Sanctions for abusive litigation", provides:
In any private action arising under this
chapter, upon final adjudication of the
action, the court shall include in the record
specific frndings regarding compliance by
each party and each attorney representing
any party with each requirement of Rule
11(b) ofthe Federal Rules of Civil Procedure
as to any complaint, responsive pleading, or
dispositive motion.

15 U.S.C. $ 78u-4(cX1). If the court
determines that there has been a violation of
Rule 11, section 21D(cX2) irnposes rnandatory
sa¡rctions and adopts a rebuttable presurrrption
that the appropriate sanction for
noncompliance "is an award to the opposing
party of the reasonable attorneys' fees and
other expenses incunred." 15 U.S.C. $ 78u-
a(cXSXAXiXii). "The PSLRA thus does not in
any \tray purport to alter the substantive
standards for frnding a violation of Rule 11,

but fur¡ctions merely to reduce courts'
discretion in choosing whether to conduct the
Rule 11 inquiry at all and whether and how to
sanction a party once a violation is found."
Simon DeBartolo Group, L.P. v. Richard E.
Jacobs Group, Inc., 186 F.3d 157, L67 (2d
Cfu.1999). Because this dismissal with
prejudice constitutes a "final adjudication" of
an action arising under the PSLRA, this
Court's RuIe 11 findings with respect to
ptaintiffs complaint and Amended Complaint
are set forth below.

RuIe 11(b) states:
By presenting to the court (whether by
signing, frling, submitting, or later
advocating) a pleading, written motior¡ or
other paper, an attorrrey or urepresented
party is certifying that to the best of the

proposition that "[d]efendants' duty of candor

required them to describe âll material information to

the corporation's shareholders." Pl' Opp. at 17

(citing Malone v. Brincat, 722 A.2d 5' t0

(Det.1998)). Thus, plaintiff concludes, the

Directors' failure to disclose material information-

that is, the Hostetter release--constih¡tes reckless

behavior. Plaintiffs contention again ignores the

plain language of my prior opinion. The mere

failure to disclose material information does not in

and of iself consti¡rte reckless behavior- See

Kalnit, at 2M, In a case such as this one where

the materiâlity of ttre Hostetter release is higNy

debatable at best, see supra note 7, the failure to

disclose that release simply cannot lead to a finding

of recklessness. See Kalnit, at244; see also L-L.

Capital Partners, L.P. v. Rockefeller Ctr.

Properties., tnc., 921 F.Supp. 1174, I183

(S.D.N.Y.1996) (finding plaintifFs allegations of
recklessness "manifestly insuffrcient" because " [t]he

materiality of the one alleged nondisclosure that is

sufftcient to survive a motion to dismiss is highly

debatable, which indicates that the nondisclosure

itself is not a sufficient basis from which to infer

conscious misbehavior. ").

***tf(*

*344 Because plaintiff has again failed to
plead either (i) motive and opportunity or (ii)
circumstantial evidence of recklessness, he has
not sufticiently alleged scienter and his
section 10(b) and Rule 10b-5 claims must be

disrnissed pursuant to Rule 9(b) and the
PSLRA.

fV. Leave to Amend

t13lt14l Under Federal Rule of Civil
Procedure 15(a), "leave to amend shall be
freely granted when justice so requires."
Fed.R.Civ.P. 15(a). "Although the decision
whether to grant leave to amend is within the
discretion of the district court, refusal to grant
leave must be based on a solid ground."
Oliver Sch., Inc. v. Foley, 930 F.2d 248,253
(2d cir.1991). "Futility" provides a solid
ground on which to deny leave to amend. See
Chill, 101F.3d at272; Cortec Indus.,Inc.,949
F.2d at 48.

t15l This Courb has twice considered
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person's knowledge, information, and belief,
formed after an inquiry reasonable under
the ci¡cumstamces,--
(1) it is not being presented for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase in
the cost oflitigation;
(2) the claims, defenses, and other legal
contentions therein are warranted by
existing law or by a nonfrivolous argrrment
for the extension, modjfrcation, or reversal
of existing law or the establishment of new
law;
(3) the allegations and other factual
contentions have evidentiary support or, if
specifically so identified, are likely to have
evidentiary support after a. reasonable
opportunity for further investigation or
discovery; and
(4) the denials of factual contentions are
wa:ranted on the evidence or, if specifrcally
*345 so identified, are reasonably based on a
lack of information or belief.

Fed.R.Civ.P. 11(b).

t171 I¡r resolving defendants' motions to
dismiss, I have thoroughly reviewed plainti-ffs
complaint and Amended Complaint. I frnd no
indication that Rule lL sarrctions are
wamanted. First, there is no evìdence that
plaintiff filed his originat complaint or his
Amended Complaint for "an irnproper
purpose" such as to harass defendants or to
cause unnecessarJ¡ delay. Second, although
plaintiffs original cornplaint for securities
fraud was ultimately dismissed for failure to
plead scienter, I concluded that plaintiff
adequately alleged the remairring elements of
a section 10(b) claim-fraudulent acts and
detrimental reliance. Accord.ingly, I cannot
find that the original complaint was wholly
"frivoloust'.

Thtud, despite tJ:e fact that plaintiff chose to
file an Amended Complaint rather than to
withdraw the action following the first
disrnissal, sanctions for such amendment
would be inappropriate here. To begir¡ in
dismissing the original complaint, I expressly
granted plaintiff leave to file an amended
complaint provided he could cure the defects of
the initial pleading. See Kalnit, 85
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F.Supp.2d 232,245. Thus, "[t]his is certainly
not a case where the Court has admonished
plaintiffs that RuIe 11 sa¡rctions could be
imposed upon amendment." Clifford v.
Hughson" 992 F.Supp. 661, 671
(s.D.N.Y.1998).

Finally, under the law of this Circuit, "[a]n
argument constitutes a frivolous legal position
for purposes ofRule 11 sanctions if, under al
objective standard of reasonableness, it ls
clear ... that there is no chance of success and
no reasonable argrrment to extend, modifr or
reverse the law as it stands." Morley v. Ciba-
Geigy Cotp., 66 F.3d 2L, 25 (2d Cir.1995)
(internal quotations omitted). Although I
find, for the reasons set forth above, that
plaintiffs amended allegations of scienter are
without merit, this does not mean that
plaintiffs attempts to replead scienter were
unreasonable and had absolutely "no chance"
of success. The element of scienter is often
the most diffrcult and controversial aspect of a
securities fraud claim. In the instant case,
plaintiff adequately pleaded that he was
harmed by defendants' faih¡re to disclose the
Hostetter waiver. I cannot conclude that
plaintiffs subsequent efforts to demonstrate
that defendants acted with bad intent were
frivolous as a matter of law.

VI. Conclusion

For the foregoing reasons, defendants'
motion to dismiss is granted without leave to
amend and without irnposition of sanctions
under Rule 11. The Clerk of the Court is
di¡ected to close this case.

99 F.Supp.2d327, Fed. Sec. L. Rep. P 90,933

END OF DOCUMENT
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District Court of Appeal of Florida, Third
District.

James G. KARNEGIS, Appellant,
v-

Charles OAKES et al., Appellees.

Nos. 74--47, 74--48.

June 26,1974.
Rehearing Denied July 18, 1974

Majority stockholder in company which had
been involved in litigation with minority
stockholder brought action against minority
stockholder and another for damages for
alleged act of violence against Ìrirn can:ied out
pursuant to an alleged conspiracy.
Defendants' motions for sumrnar¡r judgrnent
were granted by the Circuit Court, Dade
Coulty, Jack M. Turner, J., and majority
stockholder appealed. The District Court of
Appeal, Pearson, J., held that evidence did not
preclude finding that one defendant had
engaged in a conspiracy, even though he had
not participated in the actual assault; but that
minority stockholder's uncontradicted
testirnony that he knew nothing of the
conspiracy or the planned assault precluded
recovery against him.

Affirmed in part, reversed in part and
remanded.

West Headnotes

lll Judgment 185.3(21)
228k185.3(21)
Evidence that one defendant discussed with
two others his belief that minority stockholder
who was involved in litigation with majority
stockholders would be grateful if somebody
scared one of the maiority stockholders, that
the three discussed how they could scare a
majority stockholder, that defendant stated
that they could probably get $21,000 for doing
so, that one of the two called defendant later
that evening and asked hi¡n how to spell
m4jority stockholder's name and that majority
stockholder was assaulted by the two others
later that evening wad suffrcient to preclude
sumnary judgment for defendants.
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[2J Conspiracy 19
91k19
In absence of any substantial evidence to
connect minority stockholder with assault on
majority stockholder which allegedly resulted
from conspiracy of three others, m{ority
stockholder could not recover under claim for
conspiracy against the minority stockholder.

+658 Hendricks & Hendricks, Miami, for
appellant.

Bollas, GoodwirL Ryskamp & Welcher,
Alfred Gustinger, Thomas N. Balikes, Miami,
for appellees.

Before PEARSON
HAVERFIELD, JJ.

CARROLL and

PEARSON, Judge.

The appellant, James G. Karnegis, appeals a
srunmary final judgment for defendants
Daniel Edington and Aristides Lazzo. The
appellant's action was against these two
defendants and others claiming damages
against all ofthe defendants for an alleged act
of violence to plaintiffcarried out pursuant to
an alleged conspiracy ¿rmong the defendants.
A-fter the entry of the slmrmarJr frnal judgment
for Edgington and Laz,z,o, the plaintiff
appealed. We reverse the summary final
judgment entered in favor of the defendant,
Daniel Edgington, but affirrr the summary
f,rnal judgment entered in favor of the
defendant Aristides Lazzo.

The following statement of fact is necessar¡r
for an understanding of the basis of our
holdings.

[1] The defendant, Lazzo, is a minority
stockholder in Royal Baking Company, Inc., a
Florida corporation. The plaintiff and his
father, George D. Karnegis, and mother,
Theodora Karnegis, are the m4iority
stockholders. Civil litigation has been in
progress and still exists between Lazzo anrd
the Karnegises.

In April 1972, t}:'e defendant, Oakes, came to
Miami from Denver with Herbert Edgington
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and met and worked with John Edgington and
Dan Edgington on construction jobs on severa-I
occasions and was working with Daniel
Edgington for approximately two weeks prior
to the shooting incident. Daniel Edgington
discussed with Oakes and Herbert Edgington
that he thought Mr. Lazzo would be grateful if
Ëomeone scared the hell out of the kid
(plaintiff). The three of them discussed how
they would scare him, including suggested
phone calls and shooting at hirn from a block
away with a rifle. Daniel knew of Oakes'
criminal record. The scare incident was to be
for money and Herbert Edgington quoted a
figrrre of *659 $21,000.00 stating it would be

$7,000.00 apiece with the understanding that
the money would come from Harry Lazzo.
This discussion took pLace on Septernber 10,
L972, and later that evening Daniel Edgington
knew that Oakes and Herbert Edgington were
going to do somettring because Herbert called
Daniel in Oakes' preserrce to frnd out how to
spell the plaintiffs narne.

After obtaining the telephone number and
add¡ess of the plaintiff, Oakes telephoned and
had a conversation with the plainti-ff to
ascertain whether the plaintiff was the correct
parby.

Later in the same evening, Herbert
Edgington and Oakes, arrned with a pistol
loaded by Herbert, drove to the home of the
plaintiff, who answered a knock on his door,
and upon opening the door, was asked by
Oakes if his name was James Kernegis. Upon
receiving an affrrmative reply, Oakes asked
plaintiff to step outside and upon plaintiffs
refusal, Oakes, who was about one foot away
from the plaintiff, fired six shots at hi¡n from a
pistol, plaintiff being hit in the fact by
splinters from the door and powder burns on
his glasses.

Oakes was arrested and subsequently
charged with assault with intent to com¡nit
mr¡¡der with a premeditated design to effect
the death of the plaintiff, and with shooting
into a dwelling occupied by the plaintiff and
his family.
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he did not know Oakes but was acquainted
with Herbert Edgingtor\ that he had discussed
with his son-in-law, Danny, the problems and
diffrculties that he was having in litigation
and that he had kept Danny generally abreast
of the status of the proceedings in the case.
Lazzo denies that he ever discussed the idea of
having the plaintiff killed or sacred so that it
would be easier for hirn to deal with the father
and denied that he had paid any monies to
Daniel Edgington, Herbert Edgington or
Oakes directly or indirectly.

The rule as to srunmary judgments for
defendants has too often been stated to need
repetition here. See Basden v. Lowery,
Fla.App.1966, t82 So.2d 265.

Applying these principles to the record
before us, it is apparent that by giving the
benefrt of all inferences to the plaintiff the
evidence is such that it does not refute the
existence of a conspiracy in which the appellee
Daniel Edgington participated. We therefore
reverse the summary frnal judgrnent for the
appellee Daniel Edgingtorl

[2] Upon the other hand, a review of the
same facts show that there is no substantial
evidence of any sort to connect the defendant
Aristides Lazzo wlth a conspiracy which may
have existed. It is further clear the plaintiff
has no evidence to overcome Lazzo's testi:rrony
that he knew nothing of the project. To
speculate that he may have participated
because he might ultimately have received
some benefrt from the assault is not sufücient.
The pleadings, affrdavits, depositions and
admissions before the trial court clearly
demonstrate that plaintiffls clairn that the
appellee Lazzo participated in a conspiracy
against him is pure speculation- Therefore,
the summary final judgment for the defendant
Aristides Lazzo is affrrmed.

Affir¡rred in part, reversed in parb and
remanded for further proceedilgs.

296 So.2d 657

END OF DOCIIMENT
Aristides Lazz,o, by deposition, testified that

@ 2005 ThomsonIWest. No Ctaim to Orig. U.S. Govt. Wo

@

16div002599



5L

16div002600



269 F.Supp.2d 424
(Cite as: 269 F.Supp.2d 424)

United States District Court,
S.D. New York.

KOREA LIFE INSTIRANCE CO., LTD. and
Morning GIory Investment (L) Limited,

Plaintiffs,
v.

MORGAN GUARANTY TRUST COMPANY
OF NEWYORK, Defendant.

No.99 Civ.I2L75 AI(H.

July 1, 2003.

Korean life insurance company brought
action against inveshnent bank to recover
losses incurred as result of unhedged risk of
depreciation of foreign currency. On bank's
motion for summar¡r judgment, the District
Court, Hellerstein, J., held that: (1) insurer
did not reasonably rely on bank in deciding to
enter into contract; (2) insurer's guaranty of
special puryoses entity's (SPE) obligations was
not voidable; but (3) baxk was obligated to
honor SPE's irrvocation of stop loss clause.

Motion granted in part, and denied in part.

West Headnotes

[1] Fraud 3
184k3
To prove fraud u¡rder New York law, plainti-ffs
must show: (1) defendant made material false
representation, (2) defendant intended to
defraud plaintiffs thereby, (3) plaintiffs
reasonably relied upon representatior¡ and (4)

plaintiffs suffered damage as result of such
reliance.

[2] Fraud 13(3)
184k13(3)
To prove negligent misrepresentation under
New York law, plainti-ffs must show that: (1)

defendant had duty, ¿ts result of special
relationship, to give corzect information; (2)

defend.ant made false representation that it
should have known rtras inconect; (3)

information supplied in representation was
known by defendant to be desired by plaintiffs
for serious pu4)ose; (4) ptaintiffs intended to
rely and act upon that representation; and (5)
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plaintiffs reasonably relied on it to their
detriment.

[3] Banhs and Banking 100
52k100
Under New York law, Korean life insurance
company did not reasonably rely on
investment bank in deciding to enter into
transactions containing unhedged risk of
depreciation of foreign crurency, and thus
ba¡k was not liable for insurer's losses under
fraud or negligent misrepresentation theories,
despite insr¡rer's contention that bank's agent
misrepresented nature of transaction, where
insurer's equity and international
departments prepared independent analyses of
transaction that fairly identified risks
involved, and insurer restructured transaction
in response to analyses to reduce insurer's
risks.

[4] Contracts 101(1)
95k101(1)
In cases atteging violation of foreign law,
existence of itlegality is to be determined by
local law of jurisdiction where illegal act is
done, while effect of illegality upon
contractual relationship is to be deterrnined by
law of jurisdiction which is selected under
conflicts analysis. Restatement (Second) of
Conflict of Laws $ 202.

[SlGuaranty 16(1)
195k16(1)
Under Korean law, insurer's promise in letter
of commitment (LOC) to bank to subscribe to
additional shares in special purposes entity
(SPE) created by insurer if SPE defau.lted on
its obligation to repay loan to bank constituted
"guaranty," and thus violated Korean
Business Insurance Law, even though parties'
obligations did not exactly mirror one another,
where purpose of prornise to subscribe to
additional shares was to infuse money into
SPE in order to enable it to pay debt SPE
owed to bank.

[6] Contracts 129(1)
95k129(1)
Under New York conflicts analysis, choice of
law agreed to by parties is to be given
presumptive effect.

@
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[7] Contracts 103
95k103

[7] Contracts 136
95k136
Under New York law, illegal contract malu.rn
in se is unenforceable and will be voided.

[8] Contracts 136
95k136

[8] Contracts 139
95k139
Under New York law, contract that is illegal
because performance is malum prohibitum
may be voided if: (1) contract is still
executory; ot (2) parties are not in pari
delicto.

[9] Contracts 138(1)
95k138(1)
In determining enforceability of allegedly
illegal contract under New York law, court
must ascertain if statute that was violated was
enacted to protect public health and safety,
and whether parby seeking to assert defense of
illegatity is part ofclass ofpersons intended to
be protected by that statute.

[10] Guaranty L6(2)
195k16(2)
Under New York law, contracts made by
Korean insurer and investment banh and
their respective affiliates, by which insurer
attempted to avoid Korean regulation, were
"ma.hrm prohibiturn," not malum in se, for
pu4)o6es of determining contracts'
enforceability, even if insurer's agreement to
guarantee its afüliate's debt to bank violated
Korean insurance law.

[11] Contracts 136
95k136
Under New York law, malum prohibitum
contract that is executory may be invalidated..

[12] Contracts 139
95k139
Under New York law, malum prohibitum
contract generally wil-l be voided only when
parties to illegal transaction are not equally
guilty.

Page 642

[13] Guaranty 18
195k18
Under New York law, Korean insurer's
promise in letter of com¡nitment (LOC) to
bank to subscribe to additional shares in
special pur1)oses entity (SPE) created by
insurer if SPE defaulted on its obligation to
repay loan to bank was not voidable, even if
insu¡er's promise constituted "guaranty" in
violation of Korean Business Insurance Law,
where both insurer and bank intended. to
engage in tra¡saction in violation of Korean
law, and endeavored to escape eyes of
regulators by setting up off-shore shell
corporations and structuring transaction as to
be virtually impossible to understand to party
not familiar with it.

[14J Gaming 62
188k62
Derivative transactions, forward contracts,
and swap agreements in currencies and
comrnodities did not constitute illegal
gambles, and thus do not violate New York's
gambling statute. N.Y.McKinney's General
Obligations Law $ 5-401.

t15l Banks and Banking 96
52k96
Under New York law, total return swap
confrrmation agleements between Korean
bank and American investment bank and
between Korean bank and special purposes
entity (SPE) created by Korean insurer
constituted single contract, and thus lack of
privity did not relieve American bank of its
obligation to honor stop-loss provision in
SPE's agreement, even though there was no
such provision in its agreement and both
agreements contained integration clauses,
where American bar¡h and insurer structu¡ed
transaction in complex manner to disguise
speculative, offshore transaction that posed
unreasonably large risk, and was
inappropriate and possibly iltegal for
regulated Korean insurer to enter into,
Korean bank was to earrr only modest banking
fee as accommodation party, agreements were
executed at same time and were all prepared
by American bank, and A-rrerican bank was
aware of insurer's insistence upon stop loss
clause-
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[16] Federal Civil Procedure 2552
7704tû,552
District judge, presented with motion for
summarJr judgment, is entitled to search
record and, if no genuine issues of rnaterial
fact exist, to determine motion in favor of
party entitled to surnmarJ¡ judgment,
regardless whether party is moving, or
responding, party. Fed.Rules Civ.Proc.Rule
56,28 U.S.C.A.

*426 Johl David Lovi, McDermott, Witl &
Emery, New York City, for Plaintiffs.

Robert H. Baron, Frederick AO Schwartz,
Jr., Gravath, Swaine & Moore, LLP, New
York City, for Defendant.

OPINION AND ORDER GRANTING
SUMMARY JUDGMENT TO DEFENDANT,

DISMISSING COUNTS
ONE, TWO, THREE, FTVE, AND SIX; AND
GRANTING SUMMARY JUDGMENT TO

PLAINTTT'FS ON
COUNT FOUR

HELLEREIEIN, District Judge.

This is a case of disappointed expectations.
It involves forward, one-yeâ-r contracts in
foreign cr:rrencies, elaborate hedges, and a
substantial, unhedged risk of depreciation of
one of the currencies, t}re *427 Thai baht. The
real parties in interest are a Korean life
insurance company-the oldest and third
largest il Korea-and a mqjor i¡rvestment
bank. The transactions they made were
fìltered through their specially created,
offslrore entities, and documented by
fragmented and complicated instruments,
intended to disguise their dealings from
Korean regrrlators. As it happened, the
unhedged risk came to pass, an extraordinar¡r
loss occurred, and the Korean life insurance
company honored its resulting debt. It
brought this lawsuit to obtain the return of its
paSrment.

In January 1997, an affiliate of Morgan
Guaranty Tfust Company of New York
("Morgan") raised $25 million of debt from
European lenders for the pur1lose of providing
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an opportunity for an above-market return to
benefit plaintiff, Korea Life Insurarrce
Company ("Korea Life" or "KLI"). Korea
Life, however, was not to be the direct
recipient or custodian of the fu¡rds. The deal
involved special purryose entities that were to
be formed in off-shore jurisdictions, to handle
and deploy the Morgan-raised frrnds and to
mask the transaction from Korean regulators.

Morgan's affiliate promised to repay the
$25,000,000 to the European investors after
one y€ffi, with interest at the London
Interbank Offered Rate ("LIBOR"). During
the year, a special pu4xlse entity ("SPE") that
Korea Life was to create would have the use
and benefrt of the furtds, in order to purchase a
dollar-denorninated certifrcate of deposit. At
the end of the year, at maturity, Korea Life's
SPE was to repay Morgan according to
formulae reflecting changes in the ratios
among the dollar, the Thai baht, and the
Japanese yen. If the baht and the yen
appreciated agairrst the dollar, KLI would be
responsible for less than the $25,000,000 it
owed to Morgan, and might not have had to
pay Morgan at all. However, if the baht
depreciated, Korea Life's SPE would have to
pay Morgan five ti¡nes the deteríorated rate of
the baht relative to the dollar, plus the
discount of $25,000,000. Since Korea Life's
SPE had no capital aside from the $25,000,000
that had been lent to it, Korea Life promised
to contribute the capital that rnight be needed
to repay Morgan.

As it turned out, the Thai baht collapsed
during the investment year. Korea Life,
honoring its comrnitment, paid Morgan, in
cash and credit, $66,304,746, plus the agreed-
to discount of $25 million-approximately
$90,487,500 in all. It brought this lawsuit to
regain all or part of its payment. Its claim,
essentially, is for money unlawfully had and
received by Morgan, because of its alleged
ÍLaud or, alternatively, negligent
misrepresentations, the illegality or ultra
vires nature of the transactions and their
violation of New York's antigambling
statutes, the commercial impracticability of
the transactions, or Morgan's unjust
enrichment. Korea Life also claims that
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Morgan breached a cla.use in the agreement
which required it to unwind the transaction
upon demand by Korea Life's SPE, thus
preventing Korea Life from mitigating its
losses according to the stop-loss feature of the
agreement.

After extensive discovery conducted in three
continents, Morgan moves for sunmarJ¡
judgment. Both sides have submitted
extensive affidavits and briefs, and I have
engaged the parties in several arguments,
evidentiary hearings, and supplemental
submissions on the topics of Korean law and
the notice that was given pursuant to the
unwind provision in the agreements. tFNll I
now rule in this opinion *428 on all issues,
dismissing all but the breach of contract count
against Morgan, and granting Korea Life
surrrmarJ¡ judgment on that breach of contract
cou¡rt in an amount to be determined in
frrther proceedings.

FNl. I heard oral argument on June 20 and July

29, 2002, and conducted evidentiary hearings on

September 4 arrd 5,2002.

THE EVIDENTIARY RECORD

A. The Parties

Plaintiff KLI is Korea's oldest and third-
largest life insurance company. It was
organized in 1946 u¡rder the laws of the
Republic of Korea. As of March 30, 1996, it
had more than $12 billion in assets and $8
billion in revenue. Its net equity was $48
million. In March 1999, it entered
receivership, under the supervision of the
Korean government.

Plaintiff Morning Glory Investment (L)
Lirnited ("Morning Glorf¡") is a lirnited
liability investment company. KLI created
Morning Glory under the laws of Malaysia on
November 27, L996, as its special pu4)ose
entity to engage in the transactions at issue.

Defendant Morgan is a commercial bank
incorporated under the laws of the State of
New York, with its principal place of business
in New York City.
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B. The Morning GIory Transactions

On Januar¡r I5, 1997, a series of agreements
were executed, providing for the rnoney flow
just described. As step one, Morgan set up a
special puq)ose entity in the English Channel
islands, Frome Company Lirnited ("Frome").
By a private placement memorandum dated
January 15, 1997, tFN2l Frome issued one-
year notes to European investors, raising $25
million. The notes were gparanteed by
Morgan, tFNSl and promised the lenders
repayment with interest at LIBOR. tFN4l

FN2. The memorandum bears the date of January

15, 1996. The context makes clear that the actual

date was January 15, 1997.

FN3. The guaranty was in the form of a swap

âgreement between Frome and Morgan. Morgan
agreed to provide funds to Frome adequate to repay

its obligations under the notes. Frome agreed to
deliver, in exchange, the 2.5 million shares of
Morning Glory acquired in step two of the

transaction.

FN4. LIBOR is an acronym for London tnterbank

Offered Rate. The one-year rate, as of January 15,

1997, was about 5.95 per cent.

As step two, Frome contributed the $25
mil-lion it raised to Morning Glory, in
exchange for 2.5 million of Morning Glory's
coÍrmon shares. Simultaneously, Morning
Glory purchased a one-year $25 million
certificate of deposit issued by Korea
Exchange Bank ("KEB"), maturing in one
year and paying interest at 6.05 per cent, and
paid a fee of $70,000 to KEB.

The next steps were to occur â year latet, at'
maturity, January 30, 1998. Morning Glory
w¿rs entitled to receive $26,512,500 in
principal and interest on the certifrcate of
deposit issued by Korea Exchange Bank, and
obligated to redeem its shares that it had
issued to Frome by paying Frome's parent,
Morgan either (a) 96.75 per cent of the $25
million Frome had contributed, that is,
$24,187,500 or, (b) depending on conditions
relating to the rise or fall of the Thai baht in
relation to the Japanese yen, the agreed-to
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discount of $25 million, plus or minus the
product of two inter-related formulae
quanti&ing those currency relationships. The
formulae were set out in two Total Return
Swap Confirmation Agreements, one between
Morning Gtory and KEB ("the Morning Glory/
KEB agreement"), and the other between
KEB and Morgan ("the KEB/Ùlorgan
agreement"). The same formu-lae are used in
both agreements, and in this way the
agreements work in tandem so that *429 any
amourrt Morning Glory was obligated to pay to
KEB under the Morning GIory/KEB
agreement, KEB would owe to Morgan under
the KEBilVIorg¿rn agreement. Likewise, any
anount Morgan would be obligated to pay to
KEB under the KEB/lVIorg¿ìn agreement, KEB
would in turn owe to Morning Glory under the
Morning GtoryÆ(EB agreement. KEB, in
other words, was the intermediary linking the
two agreements.

Morning Glory's obligation to pay KEB at
the January 30, 1998 maturity date, and
I{EB's obligation to pass through that amount
to Morgan, was expressed in the formulae as a
"Yen Payment Amount" and a "Baht Payment
Amount." The formulae took into account five
conditions: an appreciating, and a
depreciating, yen relative to the dollar; arr
appreciating, and a depreciating, baht relative
to the dollar; and a frxed ratio ofyen to baht
of one-to-frve. If the yen depreciated, Morgan
would be obligated to pay KEB, and KEB to
pay Morning Glory, an amount provided for by
the formulae, but if the yen appreciated, no

amou¡rt would have to be paid by any party. If
the baht depreciated, Monring Glory would be

obligated to pay KEB, and KEB to PaY
Morgan, an amount provided for by the
formulae, but if the baht appreciated, Morgan
would have to pay KEB, and KEB, in turn,
Morning Glory, an amount calculated
according to the formulae, but not more than
$25 million.

How did these formulae work together? The
formulae were calculated on the basis of the
relationship between the baht and the yen,

which tended to travel together. Historically,
when the yen aPPreciated, the baht
appreciated, and when the yen depreciated,
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the baht depreciated, generally at a ratio .¡f,

about five baht to one yen. Taking this
relationship into accor¡nt, the formulae were
structured so that the yen would ostensibly
function as a hedge against the baht.
According to these formulae, if, at rnaturity,
the yen a¡rd the baht both depreciated,
Morning Glory was obligated to pay a "Baht
Payment Amount" to KEB, and KnB was
obligated to pay the same amount to Morgan,
but at the same tirne, Morgan wa6 obligated to
pay KEB, and KEB to pay Morning Glory, a
"Yen Payment Amount," serving as a hedge to
Morning Glory's risk. The relationship
between these amounts reflected the five-to-
one ratio: the "Baht Payment Amount" was
equal to the absolute value of $1,25 million
times the diÊference between the value of the
baht as provided in the agreement and the
value of the baht on the maturity date,
divided by the value of the baht on the
maturity date, while the "Yen Payment
Amount" was equal to the value of $25 million
(1/5 of $125 million) tirnes the difference
between the value of the yen on the maturity
date and the value of the yen as provided in
the agreernent, divided by the value ofthe yen
on the maturity date. [FN5] Thus, if the baht
and yen both depreciated at the historical frve-
to-one ratio, Morning Glory would owe money
to KEB, and I(EB to Morgan, but any amount
owed would be cancelled out by the amount
Morgan owed to KEB, and KEB to Morning
Glory.

FN5. These formulae are represented in the

agreements as: Yen Payment Amount : Notional

Amount x (YenMat--YenSpot)/YenMat Baht

Payment Amount : Notiornl Amount x 5 x
(ThbSpot--ThbMat)/ThbMat The "Notiornl

Amount" was designated as $25,000,000; the

"YenMat" and "ThbMat" the value of the yen and

baht, respectively, at maturity; the 'Yenspot" was

designated as 116.00; and the "ThbMat" was

designated as 25.624.

If, however, the yen and the baht, instead of
depreciating, were both to appreciate, a'

öfferent scheme was to govern. If the yen
were to appreciate, no payment +430

obligation wou-ld be due from either party to
the other. But if the baht were to appreciate,
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Morgan would have to pay KEB, and. KEB, in
turn, would have to pay Morning Glory an
amount proportional to the baht's
appreciation, up to $25,000,000. In other
words, Morning Glory stood to gain by the
baht's appreciation: (a) the interest gain on
the one-year certificate of deposit ($25,000,000
x.0605), less Morning Glory's fees to KEB
($70,000), plus (b) the repayment discount
($25,000,000 x.0325), or $2,255,000, plus (c) an
uncertain amount, up to $25,000,000,
according to how much the baht might
appreciate against the dollar. Thus, if the
baht would be worth more against the dollar
on January 30, 1998 (the maturity date) than
it was worth as designated in the agteements,
Korea Life might find that some or all of its
repayrnent obligation of $25,000,000 would be
excused. A¡rd all this on borrowed funds and
without arry comrnitment of capital.

There was a catch, however. If the baht
depreciated during the investment year, and
the yen remained stable against the dollar or
appreciated, there would be no hedge.
Morning Glory's obligation to pay KEB, and
KEB's obligation, in turr¡ to pay Morgan was
"absolute."

The Morning GlorylKEB Total Return Swap
Agreement contained a clause, clause 2(e), to
guard against that contingency of a
depreciating baht losing its historically-fixed
ratio of five-to-one against the yen. Under
clause 2(e), Morning Glory was given the right
to demand, upon two days' written notice, that
its forward position be unwound. tFN61

FN6. The requirement of a writing was

incorporated into the Swap Agreement by reference

to another, unexecuted Master agreement, the form
provided by the International Swaps and Derivatives

Association, tnc. (the "ISDA Masær Agreement" or
"ISDA form").

To recapitulate and elaborate: Under the
Total TYansaction Return Swap Transaction
agreement at maturity:

(a) Morning Glory was to receive interest at
the rate of6.05 per cent of$25,000,000, in the
amount of $1,512,500; plus a discount of its
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repaynrent obligation at the rate of 3.25 per
cent of $25,000,000, in the amount of
$812,500; less $70,000 in a fee to KEB; or a
total irrterest rate profrt, in dollars, of
$2,255,000, plus the possibility of additional
gain if tJre baht were to appreciate in relation
to the dollar. Morning Glory, Korea Life's
SPE, had this profit possibility on the basis
entirely of bonowed funds, all off-shore and
awãy from the scrutiny of Korea Life's
regulators, and without having to commit any
capital to the transaction.

(b) If, however, the baht were to depreciate
against the dollar, requiring more baht at
maturity to purchase a dollar than at
inception, Morning Glory was to pay "the
absolute value of the Baht Payrnent." That is,
Morning Glory would be required to purchase
as many baht as would be required to
purchase five times $25,000,000.
Furthermore, if it lacked sufFrcient assets to
pay the liability, Korea Life committed by a
separate Letter of Comrnitment to KEB and to
Morning Glory that, "subject to any
restrictions u¡rder Korean Law ... it shall
subscribe for, or cause to be subscribed for,
additiona-l Shares in the amount suffrcient to
... pay all tiabilities of lMorning Gloryl" to
KEB and through KEB, to Morgan. Thus, the
real risk inherent in the swap transactions
was to be incurred by Morning Glory, if the
baht depreciated in value against the dollar.

(c) The Morning GlorylKEB agreement,
however, provided a linit to this "absolute"
risk. Section 2(e) of that agreement provided
that Morning Glory "has the *431 right as of
any Business Day on a full two-way payments
basis to terminate the Tîansaction at the
prevailing market value, as determined by tlrc
CalcuÌation Agent il a reasonable and fair
commercial manner, on at least two (2)

Business Days prior notice." The "Calculation
Agent" is defined in the confirmation
agreement as Morgan Irr other words,
Morning Glory had a stop-loss provisiorq
enabling it to demand settlement two days
after notice, at any time during the one-year
period of the transaction. The coulterparf
agreement between KEB and Morgan,
however, did not contain a like provision" and
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the parties offered rln explanation to account
for this ornission.

C. Documents Comprising the Agreement

The two Total Return Swap TTansaction
confirmation agreements providing the
formulae comprising the transaction described
above were to be "governed by and construed
in accordance with the laws of the State of
New York," and were to "supplement, form a
part of, a¡rd be subject to" a Master
Agreement, in the form published by the
International Swaps and Derivatives
Association, Inc. ("ISDA Master Agreement"
or "ISDA form"). The ISDA Master
Agreement i¡r use when the Morning Glory
Tlansactions were executed includes an
integration clause, providing that the Master
Agreement "corutitutes the entire agreement
and understanding of the parties with respect
to its subject matter and supersedes all oral
comrnunication and prior writings with
respect thereto." The Master Agreement also
requires that ¿Irry notice or other
comrrurrication be in writing. The parties
never actually signed the Master Agreement.

The parties (Morning Glory, KEB and
Morgan) also entered into a Security
Agreement, and KLI executed and delivered a
Letter of Comrnitment ("LOC") to Morning
Glory and KEB, on January 15, 1997, in
connection with the Total Return Swap
Agteements. The Security Agreement
required Morning GIory to satisfu KEB's
obligations under KEB's swap agreement with
Morgan. The LOC comrnitted KLI to
contribute capital to Morning Glory by
purchasing additional of its shares, to the
extent Morning Glory could not pay KEB, or if
Morning Glory's "Net Asset Value" fell below
100 percent of its liabilities under the swap.
KLI represented, in its LOC, that it was "duly
incorporated and validly existing under the
laws of the Republic of Korea as a limited
comp¿ury, [had] futl power, authority and legal
right to enter into and perfor:n [its]
obligations under this letter and ha[dl taken
aII necessary action (corporate and otherwise)
to authorize the execution, performance and
delivery" of the LOC, and that the LOC "haldl
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been duly authorized, executed and delivered
by us and constitutes our va-lid and binding
obligation. "

All of these documents-the Security
Agreement, the LOC, and the Total Return
Swap Tlansaction confi:mation agreements-
were proceeded by an Indicative Term Sheet,
delivered by Morgan and executed by KLI and
KEB on January 10, 1997, with KEB acting in
the transactions "for and on behalf of Morrring
Glory Investment Li¡nited." The term sheet
set out the transactions that were later
separately reflected in the two Total Return
Swap Agteements, one between Morning
Glory and KEB, and the second between KEB
and Morgan; KLI's obligations were later
expressed separately in the LOC and the
Security Agreement.

D. Background to the Total Retur"n Swap
Agreements

The agreements discussed were entered into
after extensive contacts and negotiations *432

between the parties. Early in 1996, Dr.
Chang Hyun Chi, an offrcer of Promax
International ("Promax"), a Korean company
which marketed and sold Morgan's fir¡ancial
products, approached Chae Wook Noh of KLI
to suggest that KLI enter into derivative
financial transactions based on "synthetic low-
cost yenfrnancing." The idea conveyed by Chi
to Noh (from Morgan's agent to KLD was to
sirnulate a borrowing of yen in order to
capture low interest rates charged by
Japanese frnancial institutions, and to use
such a borrowing as leverage in purchasing
corrrmon stocks.

Dr. Chi's proposals evolved from such
Ieveraged stock purchases to currency
proposals, and to a yen-frnanced set of forward
contracts for the Thai baht as hedges against
possible fluctuations in the yen Dr. Chi
proposed that KLI's investment should
amount to $100 million, and suggested that
there would be little or no risk involved in the
transaction. His expressed assumption was
that the Thai baht was a stable currency, tied
to other stable currencies at a fixed exchange
rate, and that the Thai government and its
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central banking policies defended that
stability by purchases and sa.les on
international currency markets. Dr. Chi
proposed that KLI could benefit by a rate of
return of as much as 16 per cent, for an
investment that was substantially risk-free.
Dr. Chi's proposal also recognizedlhat Korea's
insurance regrrlators might look askance at an
unconventional investment, not high-grade
debt securities that Korean regulatory policies
mandated for regrrlated life insurance
companies. Dr. Chi proposed. that the
transaction need not be disclosed if it was done
entirely through off-shore special pu4Ðse
entities.

The proposal was attractive to Mr. Noh and
his colleagues at I(LI. KLI would. be 50 years
old. in 1996, and was the oldest, and the third
largest, Iife insurance comp¿rny in Korea. Its
management in 1996 prided itself on its rapid
growth, on a 30.7 percent increase in new
business, artd. a 25.2 percent increase in
premiun income, compared to the preceding
year. It had assets of $12,360,000,000 but
liabilities almost as much-$12,312,000,000.
Its capital stood at $38 million, but its income
was disproportionately low, $7 million for the
year ended March 31, 1996, and $8 million the
previous year. Its earned surplus as of March
31, 1996 was only $10 rnillion

I(LI's management stated in its annual
report for the year ended March 30, 1996 that
it sought "mâximum retufii" for policy-
holders, and to "guarant¡r the best and most
a,ftluent life possible for [its] clients."
However, KLI's annual report also stated that
KLI was operating in a freld of "boundless
competition," as Korea liberalized its frnancial
markets and as "banking, securities firms,
investment trust companies and other
frnancial institutions began overlapping with
each other," introducing downward pressure
on interest rate returns. Clearly, such
downward pressure could. frustrate the goals
expressed by KLI management.

Ilence, Dr. Chi's proposals to Ntr. Noh were
interesting t,o I(LL But KLI's Internationa-I
Department, after reviewing the proposals,
expressed concern. about the risks.
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KLI's "International Department" was iì
small department, and had responsibility for
KLI's lirnited foreign investments. In a short
memoranrdum of December 17, 1996 directed
to the "Director of the Stock Department"
("the International Department Memo"), the
Deparhnent expressed concel-lis that the
proposed size of the Morning Glory
transaction, $100 million, and its involvement
with foreign frnancial institutions would
altract the scrrrtirry of Korean regrrlators and
the government auditing *433 agency. The
memorandum was also critical of the exchange
risks that would be borne by KLI:

The current deal is based on the anticipation
of a stable trend that Japanese Yen and
Thai Baht will change in the same direction,
and assumes the multiple factor for the
change rate of both currencies as 5. The
pertaining calculation is based on the
purchase of 5 forward products that are
discounted by 3.2Vo. However, recently, the
increase of the curent account defi.cit of
Thailand and instability of its economic
condition is causing more demand for
changes in the system deter:rnining the
exchange rate for the Thai Baht arrd for
devaluation. Therefore, it should not be
overlooked that there is a possibility that
the multiple relationship of the change rate
for these two cunencies may become lower
or the direction of changes may reverse....
In case that the devaluation rate for the
Baht against the Yen becomes greater than
Llí, lt may result in losses at maturity and a
risk of wiping out the profit (7.8o/o) from the
difference in interest rates.

The memorandum warned that the proposed
tra¡saction was not cancelable before
maturity if market conditions became
u¡favorable-

Promax and Dr. Chi responded the next day,
on December 18, 1996. In response to the
concerns about the attitude of Korean
regulators, Promax stated that "we can
manipulate the process in many ways so that
it won't be conspicuous even to market erçerts
not to mention the supervisory agencies," and
that as to the complexity of the deal, the
"structure of the deal only looks complex to
ensllre the safety and confrdentiality of the
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deaÌ." As for the concern that I(LI would bear
substantial risk, Promax explained that there
would be "a certain degree ofcurrency risk" in
return for increased return. As to the risk of
baht devaluation, Promax pointed out that the
Thai government had defended the baht in the
past, and would be unlikely to make drastic
changes in currency policy: "Even if the
governrnent indeed abandons the existing
crurency stratery, devaluation of the Baht
would be an extremely radical measure." An
article from the October 22, 1996 Asian Wall
Street Journal was appended, which noted
deterioration in Thailand's trade balance and
other potential pressures on its currency, but
which concluded that concerns about shifbs in
the Thai government's curency policy were
perhaps overstated. Promax concluded with
its opinion that "[t]he anticipated rate of
returnfor this deal is L67o arrd the only risk is
the devaluation of Baht. Considering the Baht
exchange rate and the economic outlook, the
possibility for devaluation is extremely low. "
Finally, Promax commented that if market
conditior¡s shifted, the transaction could be
undone by executing a "reversilg
transaction."

I(LI's Equity Department agreed that the
transaction should be executed, but based on
the concerns of the International Department,
concluded that it should reduce the borowed
amount from $100 million to $25 million. In
addition, section 2(e) to the Morning Glory/
KEB swap conñrmatior¡ giving Morning
Glory the right to cause the settlement date of
the transaction to be accelerated, from
January 30, 1998 to two days after Morning
Glory's demand to KEB, was added as a
"reversing transaction" in response to the
International Department's worries about not
being able to cancel the transaction before
maturity.

E. The Value of the Thai Baht Plummets

As of January 1997, and for years previous
to that, the Thai government had +434

maintained. a policy of protecting the exchange
rate of the baht relative to a "basket" of
foreign cur:rencies, including the U.S. dollar,
the Japanese yen and the German mark. The
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Bank of Thailand hac{ allowed the baht to
trade within a specified "band" of value
relative to the basket of cr¡¡rencies.

The stable baht marked growing prosperity
of the southeast Asian economies, a prosperity
which, towards the end of 1996, had shown
signs of weakening. On July 2, 1997, the Thai
government dramatically changed its currency
policy, unhinged the relationship of the baht
relative to the fixed basket of currencies arul
allowed it to float free on international
cuffency markets, resulting in a substantial
devaluation ofthe baht relative to the dollar.

The baht's precipitous and substantial
decline (from a stable value of approximately
26 baht to the dollar in early 1997 to a value
ofover 50 baht to the dollar in January 199B)
generated a large potential liability for
Morning Glory under the baht formula of the
swap agreements. Ultimately, due to the
baht's decline, the "Baht Payment Amount"
owed under the swap formulas by Morning
GIory to KEB, and in turn owed by KEB to
Morgan, amou¡rted to approximately $66
million, in addition to the 96.75 percent of the
$25 million notional amount that Morning
GIory was obligated to repay. Under the LOC
and Security Agreement, KLI, by its
obligation to purchase suffrcient shares of
Morning Glory to enable Morning GIory to
satisfu its debt to I(EB, and KEB, its debt to
Morgan, was the guarantor of this $90 miltion
obligation of Morning Glory, through KEB, to
Morgan.

F. Morning Glory's Demand to Unwind the
Swap Agreements.

Beginning on or about July 8, 1997, KLI
began requesting that Morgan unwind the
transactior¡ frrst orally and then, on October
16, 1997, by written demand by Morning
Glory and I(LI to I{EB pursuant to clause 2(e)
of the Morning GlorylKEB Agreement.
Morgan, in response to the initiat oral
demands, e:çressed concern about unwinding
the transaction because of inadequate
liquidity in the baht currency market, and
instructed KLI to send any request to unwind
to KEB. Following these irstrrrctions, on
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October 16, 1997, B.C. Kim, of KLI, on behalf
of I-Soo Joe, the Director of KLI's
Internationa-l Department and a director at
Morning Glory, gave written demand by
telefax to Joongseok Ahn of KEB, requesting
that the baht part of the transaction be
unwound. KEB relayed KLI's telefax to
Morgan. Neither KEB nor Morgan acted on
Morning Glory's demand, then or in the
conversations and meetings that followed.
Morgan blamed KEB, and KEB blamed
Morgan, as the party refusing to u¡rwind the
transaction.

G. Baht Leg of Swaps Actually Unwound On
January 7, 1998

On January 7, 1998, 23 days before the
termination date of the Morning GIory
Tlansactions, Morgan executed an unwind of
Morning Glory's baht positions, at the va-lue of
54.57 Tt';a:_ baht to the U.S. dollar. On
January 27, L998, Morgan made demand on
KLI, that KLI pay the entire amou¡rt due--

$66,304,746 under the formulae, plus 96.75
percent of the $25 million borrowing, or
890,492,246 in all. As payment, KlUMorning
Glory, KEB, and Morgan entered into a Loan
Facility Agreement, pursuant to which KLI
(through Morning Glory) (a) repaid the 96.75
percent of the original $25 million borrowed;
(b) repaid another $16.3 million
(approximately) in cash; and (c) borrowed $50
million from Morgan at an interest rate of
LIBOR ptus 700 points (7 per cent over *435

LIBOR), payable semi-annually each yearf

until the maturity date of January 30, 2000,
thereby repaying t}lre fi90,492,246.

KLI now sues for a return of tJ:e sum it paid,
on the bases, alternatively, of fraud, negligent
misrepresentation, ille gality, violation of New
York's anti-gambling statute, breach of
contract, unjust enrichment, and commercial
firustration or impracticability. After
extensive discovery, Morgan moved for
srunmarJ¡ judgrnent, contending that there are
no genuile issues of material fact and that it
is entitled to judgment as a matter of law on
all of plaintiffs' claims.
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A. Summary Judgment Standards

Summary judgment is warranted if the
"pleadings, depositions, answers to
interogatories, and admissions on ñle,
together with the affidavits ... show that there
is no genuine issue as to any material fact and
that the moving party is entitled to judgment
as a matter of law." Fed.R.Civ.P. 56(c). A
"genuine issue" of "material fact" exists "if
the evidence is such t}i.at a reasonable jur-¡r

could return a verdict for the norurroving
party." Anderson v. Liberty Lobby, Inc., 477
u.s. 242,248, L06 S.Ct. 2505, 9r L.8d.2d202
(1986). Although all facts and inferences
therefrom are to be constrrred in favor of the
party opposing the rnotion, see Harlen Assocs.

v. Village of Mineola, 273 F.3d 494, 498 (2d
Cir.2001), the non-moving party must raise
more than just "metaphysical doubt as to the
material facts," Matsushita Elec. Indus. Co. v.
Zetrjrtl:. Radio Corp., 475 U.S. 574, 586, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986). "[M]ere
speculation and conjecture is insufhcient to
preclude the granting of the motion" Harlen,
273 F.3d at 499. "If the evidence is merely
colorable or is not significantly probative,
summarJr judgment may be granted."
Anderson, 477 U.S. at 249-50,106 S.Ct. 2505
(citations omitted). I frnd that there are no
genuine issues of material fact on plaintiffs'
fraud, negligent misrepresentation, unjust
enrichment, frustration, impracticability,
itlegality, and gambling claims, and,
therefore, on these claims, srunmåry judgment
is granted to {efendant. Likewise, there are
no genuine issues of material fact on
plaintiffs' breach of contract claim, and on the
undisputed evidence presented by the parties,
I frnd that srunmary judgment on that clain is
appropriately granted. to plaintiffs. tFNTl

FN7. Although plaintiffs have not moved for

surnmary judgment, a motion for sunmary
judgment authorizes the district judge to search the

record, and to grant srunmary judgment to the party

entitled thereto, regardless whether that party was

the moving party. See Coach Leatherware Co. v.

AnnTaylor, Inc., 933 F.2d 162, 1,67 Qd Cir.t99t);
Project Release v. Prevost, 722 F.zd 960,969 Qd
Cir.1983).

DISCUSSION
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B. Plaintiffs' Fraud and
Misrepresentation Claims

Plaintiffs allege in their complaint that
Morgan, through Dr. Chi and Promax,
fraudulently induced plaintiffs to enter into
the Morning Glory transactions by
misrepresenting the stability of the Thai baht.
Plaintiffs also allege that Dr. Chi and Morgan
did not use reasonable care in e4plaining to
plaintiffs the nature and risks of the Morning
Glory transactions, and that this lack of
reasonable care constituted negligent
misrepresentatiort-

tllt2l To prove fraud, plaintiffs must show:
(1) the defendant made a material false
representation, (2) the defendant intended to
defraud the plaintiffs thereby, (3) the plaintiffs
reasonably relied upon the representatior¡, and
(4) the plaintiffs suffiered damage as a result of
such reliance. Banque Arabe et
Internationale D'Investissement *436 v.
Maryland Nat'l Bank, 57 F.3d 146, 153 (2d
Ctu.1995). To prove negligent
misrepresentation, plaintiffs must show that
(1) the defendant had a duty, as a result of a
special relationship, to grve correct
information; (2) the defendant made a false
representation that it should have known was
inconect; (3) the information zupplied in the
representation was known by the defendant to
be desired by the plaintiffs for a serious
purpose; (4) the plaintiffs intended to rely and
act upon that representation; and (5) the
plaintiffs reasonably relied on it to their
detrirnent. Hydro Investors, Inc. v. Tlafalgar
Power, [nc.,227 F.3d 8, 20 (2d Cir.2000).

[3] Central to both of these claims is that
plaintiffs actually and reasonably relied on
Morgan's representations in deciding to enter
into the Morning G1ory transactions. Without
such reliance, there is no cause of action for
fraud or negligent misrepresentation. See
Kregos v. Associated Press, 3 F.3d 656, 665
(2d Cir.1993). The evidence shows that
plaintiffs could not reasonably have relied on
Dr. Chi and Promax's representations about
the nature ofthe transaction or the stabiliþ of
the Thai baht, and without this reliance,
plaintiffs' claims of fraud and of negligent
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Negligent representation must fail.

I{LI argues that Dr. Chi misrepresented that
the nature of the swap transaction was a.

hedge against yen appreciation, but it is plain
that plaintiffs did not rely on this alleged
misrepresentation in deciding whether to
enter into the transaction- Plaintiffs did not
enter into the transaction in reliance on the
belief that they were entering into a synthetic
low-cost yen-frnancing deal. The memoranda
between Promax and KLI make it clear that
both parties understood that the transaction
was structured in a way as to appear to be
yen-frnancing, when its focus was a bet on the
stability, or instability, of the baht. For
example, Promax's memo stated that "the
Thai Baht portion lof the deal] corresponds to
the income and risk" of the deal. Moreover, it
carurot be said that IiLI did not understand
the nature ofthe transactiory both its Equity
Department and the International
Department did analyses of the transaction,
and fairly identified the risks involved. And
the terms of the Total Return Swap
Agreements that KLI reviewed and executed
provided notice that the baht might not hold
its value and that the nature of the
transaction was speculative. The agreements
provided that if the va-lue of the baht fell
proportionately more than the yen, Morning
GIory would have to pay KEB an amount in
U.S. dollars that would varry directly and by
multiples according to how much decrease
would be experienced in the baht's value in
relation to the yen and the dollar. In agreeing
to take part in the Morning Glory
transactions, plaintiffs rryere on notice that the
Thai baht couLd fall. Indeed, the only way to
u¡rderstand the Morning GIory TYansactions is
as a bet that the baht would not decrease more
than the yêr, in relation to the dollar,
between January 2I,1997 and January 30,
1998.

Furthermore, although KLI had not before
taken part in a total return swap transactiorq
and the transaction was complicated and
difficult to comprehend, the parties to the
transaction were suffrciently sophisticated to
understand it. They understood th:at
currencies fluctuate. Indeed, notwithstanding

o 2005 ThomsonÃVest. No Claim to Orig. U.S. Govt. Wo

@

16div002611



269 F.Supp.2d 424
(Cite as: 269 F.Supp.zd,424,*436)

opinions by Dt. Chi, on behalf of Morgan, that
the Thai government probably would not
eli¡ninate the tie between the baht and the
basket of stable currencies, the possibility of a
substantial devaluation of the Thai baht
within the year of the proposed transaction
\¡/as a risk in the transaction that some
employees of KLI considered. inappropriate for
a life insurance comparry. Thus, KLI's
International *437 Departrnent recommended
that KLI not take part in the transaction
because of concern about the current account
deficit of Thailand and a perceived instability
of its econornic condition. These conceflìs
caused I{LI to reduce the size ofthe proposed
transaction, from $100 million to $25 million.

Promax itself, in responding to the KLI
International Department Memo, conceded
that there was "a certain degree of curency
risk," while mini¡nizing the possibility that
the Thai government would untie the baht.
The Asian Wall Street Journal article of
October 22, 1996, which was attached to
Promax's rnemo, reported deteriorations in the
stability of the Thai economy and its crurency
and differing opinions of frnancial analysts,
some expecting a "fi¡rancial meltdown" in
Thailand, and some expressing the view that a
devaluation was urùikely. The memorandum
concluded that "it is diffrcult to make any
predictions" about the currency situation.

There is therefore no merit to KLI's
contention that it was deceived by Promax and
Morgan. It was clear to KLI that Dr. Chi's
representations were opinions incident to a

selling effort, that others disagreed with his
opinions, and that there could not have been
justifiable reliance by KLI on Dr. Chi's
opinions concerning the continuing frnancial
strength of the Thai baht. See Dooner v.
Keefe, Bruyette & Woods, Inc., 157 F.Supp.2d
265, 278 (S.D.N.Y.2001) ("4 representation
with respect to arl u¡reckonable future
phenomenon ... in circumstances that could
neither be foreseen with certainty nor
controlled with precision is too heavily
freighted with prophecy, speculation and
chance to support a cause of action for fraud.")
(internat citation omitted); Channel Master
Corp. v. Aluminium Ltd. Sales, 4 N.Y.2d 403,
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176 N.y.S.2d259,151 N.E.2d 833, 836 (1958);
Shoucair v. Read, 88 A.D.2d 7L8, 45L
N.Y.S.2d 28L,283 (3d Dep't 1982).

In sum, KLI could not reasonably have
relied on any of the representations made by
Morgan, directly or through Dr. Chi or
Promax. Plaintiffs' claims alleging fraud and
negligent misrepresentation carurot succeed.
Counts One and Two are dismissed.

C. Plaintiffs' ILlegality Claim

Plaintiffs argue that IILI's obligation to pay
Morgan under the Letter of Commihnent and
Security Agreement that it executed in favor
of Morgan was illegal, as a guaranty forbidden
by the Korean laws pertaining to life
insurance companies. tFNSl Plaintiffs seek
the return of the $66.3 mif[on in cash and
notes that KLI paid Morgan. Plainti-ffs cite
Article 19 of the Korean Business Insurance
Act and Article 61 of the Insurance
Supervision Regulations in support of their
position-

FN8. Although plaintiffs' submissions and

contentions focused on the l,etter of Comminnent

alone, the Security Agreement should be read

together with the LOC. The LOC required KLI, in

the event that Morning Clory lacked funds to
discharge its obligation to KEB, and KEB to

discharge its obligation to Morgan, to contribute

funds to Morning Glory sufficient to enable

Morning Glory to pay KEB, and KEB to pay

Morgan. The Security Agreement assured Morgan

that Morgan would be the beneficiary of the

payment obligations of the LOC, and Morning

Glory, KEB, and Morgan were all parties to the

Security Agreement. The two documents together

make it clear that KLI had obligated itself to

contribute the funds that were to be used to en¿ble

the obligors of Morgan to discharge their debts to

and for the beneñt of Morgan. KLI's obligation

was that of a guarantor, to assure the payment owed

to Morgan by Morgan's di¡ect and indirect

obligors.

Arbicle 19 of the Korean Business Insurance
Act requires an insurer, in operating its
property, to "work to ensure the safety,
profitability, Iiquidity and public interest."
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*438 Article 61 of the Insurance Supervision
Regrrlations, promulgated by the Insurance
Regulatory Authority pursuant to the
Business Insurance Act, provides that "[a]n
insurance company shall not provide its assets
as security for a third party or guaranty an
i¡rdebtedness of a third party." KLI argues
that the Letter of Comrnitrnent (and the
Security Agreement), by providing that KLI
would contribute funds to Morning Glory
sufficient to enable Morning Glory to pay its
debt to KEB, and thereby en¿ble KEB to pay
its counterpart debt to Morgan, amounted to a
guaranty of the Total Return SwaP
Agreements that \ryas ultra vi¡es and,
therefore, null and void. KLI further contends
that because the LOC (and the Security
Agreement) are illegal and cannot be enforced
against KLI, Morgan should be required to
repay its alleged gain as money it unlawfully
had and received.

t4l In cases alleging a violation of foreign
Iaw, the existence of illegality is to be
determined by the local law of the jurisdiction
where the illegal act is done, while the effect
of illegality upon the contractual relationship
is to be determined by the law of the
jurisdiction which is selected under conflicts
analysis. Restatement (Second) of Conflict of
Laws $ 202 cmt. c (1971); Dornberger v.
Metropolitan Life krs. Co., 961 F.Supp. 506,
533 (S.D.N.Y.1997). Thus, whether the LOC
wa6 an illegal contract must be determined
under Korean law. Much expert testirnony
has been provided on this issue, by affidavits,
depositions, and direct and cross-exarninations
at an evidentiary hearing before me. I am
authorized to resolve the issues of Korean law
as a matter of law, and I may consider any
relevant material or source, whether or not
admissible under the Federal Rules of
Evidence. Fed.R.Civ.P.44.l; Curley v. AMR
Corp., 153 F.3d 5, 13 (2d Cir.1998).

The ex¡rerts dispute whether the LOC
constitutes a "guaranty" in violation ofArticle
61 of the Business Insurance Act and, if it is a
guarant¡r, whether Korean law requires that a
transaction based on zuch a guaranty should
be invalidated.
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The LOC provides that if the Net Asset
value of Morning Glory falls below "100
percent of the Liabilities on any Valuation
Date," that KLI, "subject to any restrictions
under Korean law, shall subscribe for ...
additional Shares at the Net Asset Value per
Share ... so that the New Asset Value of
lMorning Glory] shall exceed 102 percent of
the Liabilities." The LOC also requires that if
Morning GIory has insuffrcient assets to pay
its liabilities in fu-ll on the due date, KLI will
subscribe for additional shares in an amount
sufrcient to enable Morning GIory to pay alÌ
liabilities in fi¡ll. The pur¡rose of the LOC was
to assure that Morning Glory would have
sufrcient funds on January 30, 1998, when
the Total Return Swap transactions came due,
or on any other Valuation Date, to pay K-EB,
and thus to enable KEB to fulfrll its obligation
under its Total Return Swap Agreement with
Morgan.

Morgan's expert, Dr. Jin Su Yune, a.

Professor of Law at Seoul National University
who specializes in the Korean Civil Code,
testified that in his opinion the LOC was not a
guaranty and that, even if it were, Korean law
would not invalidate the agreement. Dr.
Yune expressed the opinion that, si¡rce
"guaranty" was not defined by the Business
Insurance Law, the defrnition of the Civil
Code, Article 428(1), should be followed: one
who is "liable to perform the obligation that
the principal obligor has failed to perform."
Dr. Yu¡re argued that since Morning Glory's
obligation to I{EB was to pay money, while
ICLI's obligation under the LOC was to
subscribe for additional shares of Morning
*439 Glory, the obligations v/ere not identical,
and do not constitute a guararrty.

Dr. Yune expressed the opinion, based on a
1989 decision of the Korea Supreme Court,
that even if the LOC did co¡rstitute a.

guaranty, Korean law would not invalidate it.
That decision held that while an insurance
company's guaranty of $2 million violated the
Business Insu¡ance Act, the guaranty did not
have a "clear anti-social or unethical nature,"
and did not have to be invalidated in order to
achieve the purpose of the business insurance
law. 88 DaKa 2233 (S.Ct. Korea 1989). Thus,
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accordirrg to Dr. Yune, even if a guaranty
violates Article 61, it will not necessarily be
invalidated by a Korean Court.

I(LI's expert, fh. Kon Sik Kim, a Profêssor
of Law at Seoul National University who
specializes in corporate law, secr¡rities
regulations, insurance law, and commercial
Iaw, testified in disagreement with Dr. Yune.
Dr. Kfun expressed the opinion tJlat the LOC
constituted a guaranty. In his opinior\ the
obligation in the LOC requiring KLI to
subscribe for additional sha¡es of Morning
Glory in order to specifically allow Morning
Glory to perform its obligation to KEB
constituted a payment of morrey to fulfrll the
debt of the obligor to the obligee, and was
indistinguishable from a guaranty. And the
guaranty, Dr. Kim concluded, put I(LI in the
position of being responsible for up to $125
million in liabilities, exactly the kind of
transaction-one that would expose an
insurance company to serious fina¡rcial risk-
that Article 61 sought to avoid. Dr. Kim
distinguished the 1989 Supreme Court case

upon which Dr. Yune relied as involving a
guaranty of only $2 millior\ which did not
implicate the integrity of a frnancial
institution of the size and promilence of KLI.

Dr. Ktun supported his view with a 2002
decision of the Korea Supreme Court,
invalidating a guaranty of a mutual financing
cornp¿rny. The case, decided under the Korean
Savings and Loan Act, held that "a mutual
frnancing company cannot make borrowings in
excess of its equity," and that, if it did so, any
such undertaking would violate the law and
be deemed void. 2000 Da 42625 (S.Ct. Korea
2002). Dr. Kim analogized this case to the
instant one, opining that the Savings and
Loan Act, which prevents savings and loan
associations from borrowing in excess of
shareholders' equity, expressed the same
policy as that which inforrred the Business
Insurance Act, and that the LOC should be
nullified pursuant to Article 103 of the Korean
Civil Code, which provides that "[a] juristic act
which has for its object such matters as are
contrar¡r to good morals and other social order
shall be null and void."

Page 654

A disagreement of the ex¡lerts as to an .issue
of foreign law does not foreclose the granting
of a motion for summary judgment. See Fed.
R.Civ.P. 44.1-; Merican, Inc. v. Caterpillar
Tlactor Co., 596 F.Supp. 697, 700
(8.D.Pa.1984).

[5] A "guaranty" is a promise to answer for
the payment of some debt, or the performance
of some duty, in case of the failure of another
who is liable in the first instance. Black's
Law Dictionary 7I2 (?th ed.1999). The LOC
was intended to obligate KLI to subscribe for
additional Morning Glory shares in the event
of Morning Glory's default, thus infusing
money into Morning Glory to enable it to pay,
as obligor, the debt it owed to Morgar¡
through KEB. The Security Agreement made
Morgan the beneficiary of those funds, thus
providi-ng a direct link between KLI and
Morgan by which KLI was to satisfr Morning
Glory's debt to I{EB, and KEB's debt to
Morgan Clearly, I{LI's promise, under the
Letter of Commitment it executed and
delivered to Morgan and the Security
Agreement, was a promise to +44O answer for
the debt of Morning Glory, for the benefrt of
Morgan. Under Article 428$) of the Civil
Code, the promise of I(LI in the LOC made
KLI "liable to perform the obligation that the
principal obligor Morning Gloryl has failed to
perform," by infusing money into Morning
GIory to enable it to pay I(EB, and KEB to
pay Morgan. Effectively, KLI was liable
under the LOC to perform the obligation that
Morning GIory was to perform, even if the
obligation technically had formal dlfferences.
KLI's undertaking in the LOC was the
functional equivalent of a guaranty. And as a
guaranty, it violated Article 61 of the
Business Insu¡ance Law.

The question then becomes whether or not
the LOC should be invalidated. In the 1989
case, the Korean Supreme Court held that tlre
guaranty did not "lack [a] clear anti-social or
unethica.l nature," that Article 61 was
regulatory in nature and did not give rise to a
private right of action and, accordingly, the
lower court could refuse to void the guaranty
under Article 61, even if it violated t.Le Iaw.
But Dr. Yune's broad reading of the decision,
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that Article 61 should never be applied to
invalidate a decree, goes too far. I believe
that Dr. Kim's erçlanation, that the more
"anti-social or ulethical" the nature of the
guaranty and the greater the effect on the
solverrcy of the issuer, the more violative of
the purpose behind the Business Insurance
Act, and the more likely a court would
invalidate it, is the better understanding of
what the Korean Supreme Court would hold.
Dr. Kirn's interpretation better reflects the
policy of the statute, to protect the interest of
"insurance policy holders, insurance policy
benefrciaries, and other interested parties
through efficient guidance and supervision of
the insurance business," and to avoid putting
these insurance policy holders. and
benefrciaries at risk by a. profligate
commitment of guaranty. See 88 DaKa2233.

However, it is unclear what the effect of
Section 2(e) would be on this analysis. Section
2(e), by inserting a stop-loss provision into the
agreement ürith KEB, and, by implicatiorq
into KEB's 6wap agreement with Morgan (see

discussion, next section), served to mitigate
Morning Glory's, and thus KLI's, exposure,
and lirnited the open-ended feature of KLI's
guaranty.

I asked Dr. Kirn if section 2(e) of the
Morning GIoTIKEB agreement might affect
the outcome in this case. Dr. Kim had not
considered the question before testiffing but,
after reviewing the question overnight,
expressed the opinion that the g¡raranty still
violated Article 61 because it depended, for its
application, on the willingness of employees of
an insurance company to concede that they
had improperþ comrnitted to a guaranty tl:at
the law did not authorize, and the main
purpose of Article 61 was to prevent such a
guaranty altogether.

161 A district judge irr New York should
hesitate to declare his opinion on such a
diffrcult and disputed point of foreign law.
Fortunately, it is not required that I do so, for
the effect of illegality upon a contractual
relationship is determined, not by Korean law,
but by the law of the jurisdiction which is
selected under conflicts analysis. Dornberger,
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961 F.Supp. at 533. Because this is a diversity
case, the conflicts law to be applied is that of
New York. Wrn. Passalacqua Builders, Inc. v.
Resnick Developers S., Inc., 933 F.2d 131, 137
(2d Cir.1991); Fuchsberg & Fuchsberg v.
Chicago Ins. Co., No. 00 CIV. 3118, 2001 2001
WL 484013, at *4 (S.D.N.Y. May 7, 2001).
Ilere, the swap agreements contained a clause
providing that New York law was to govern
disputes among the parties. Under New York
conflicts analysis, the choice of law agreed to
by the parties is to be given presumptive
effect. *441Roby v. Corp. of Lloyd's, 996 F.2d
1353, 1362 (2d Ch.1993) ("[C]hoice of law
clauses are presumptively valid where the
underlying transaction is fundamentally
international in character."); see 1![/S Bremen
v. Zapata Off-Shore Co., 407 U.S. 1, L5, 92
S.Ct. 1907, 32 L.Ed.2d 5L3 (1972). Both
parties have cited to New York law in support
of their respective contentions about the
effects of invalidity, recognizing that the issue,
whether an allegedly invalid contract can be
enforced, must be deterrnined by New York
law. The Bremen, 407 U.S. at 15, 92 S.Ct.
1907; see also Fricke v. Isbrandtsen Co., 151
F.Supp. 465 (S.D.N.Y.1957); Restatement
(Second) of Conflict of Laws $ 187 (1989). I
thus proceed to consider if the LOC would be
invalidated under New York law.

lTlt8ltgl Under New York law, an illegal
contract malum il se is unenforceable and will
be voided. Tïacy v. Talmage, 14 N.Y. 1,62,

179 (1856). A contract that is illegal because
performance is malum prohibitum may also be
voided if: (1) the contract is still executory; or
(2) the parties are not in pari delicto. See id.
at 181-82; see also Spring Co. v. Knowlton,
103 U.S. 49, 57-58, 13 Otto 49,26 L.Ed.. 347

1f880); Farrington v. Stucky, 165 F. 325, 330-
31 (8th Cir.1908). New York courts will also
ascertain if the statute that was violated was
enacted to protect public health and safety,
and whether the party seeking to assert the
defense of illegality is part of the class of
persons intended to be protected by that
statute. United States SBA v. Citibank, N.4.,
No. 94 Cív. 4259, 1997 WL 455L4, at * 10
(S.D.N.Y. Feb. 4, f997); Lloyd Capital Corp.
v. Henchar, 80 N.Y.2d 124,589 N.Y.S.2d 396,
603 N.E.2d 246,248 (N.Y.1992). tFNgl
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FN9. I need not reach the issue whether the Korean

lnsurance Laws were enacted to proæct public

health and safety. As explained by Dr. Kim, the

protections of the Korean lnsurance Laws were

intended to benefit, not only shareholders and

beneficiaries of insurance companies, but also the

public interest in a sound economy as affected by

Korean frnancial instiutions, and to assure the

public generalty of reliable life insurance protection.

However, Korea Life brings suit on behalf of itself,

and not on behalf of is beneficiaries or the general

public. Because Korea Life is not of the class

protected by the Korean Insurance Laws, it cannot

rely on the defense of illegality as a grounds to

nulliff its contract. United States SBA, 1997 WL
45514, at *10; Richards Conditioning Corp. v.

Oleet, 2l N.Y.2d 895, 289 N.Y.S.2d 4ll, 236

N.E.2d 639, 640 (1968); John E. Rosasco

Creameries v. Cohen, 276 N.Y. 274, ll N.E.2d

908, 909 (1937).

[10] The transactions made by KLI and
Morgan and their respective affrliates, and the
documents that reflected them, were not evil
in themselves (malum in se ). The purpose of
the parties to evade Korean regrrlation and to
enter into an inappropriate transaction may
h¿ve been questionable, but it does not
amount to moral turpitude. The transactions
and related documents may be characterized
as malum prohibitum. The issue regarding
enforceability of zuch transactions is whether
or not they remain executory, and whether or
not the parties were in pari delicto.

[11] New York courts will invalidate à
contract that is executory, on the theory that
where the illegal contract is incomplete, there
is still a locus penitentioe, so that a
disaffrrmance of the illegal conduct by the
court is appropriate. See Spring Co., 103 U.S.
at 60, 103 U.S. 49. When the contract has
been executed, however, a New York cor¡rt
will not invalidate it. Id. at 58; Tlacy, 14

N.Y. at 181. Here, KLI fulfrlled its obligation
under the LOC, paying in fr-rll its debts under
the agreement. The contract was no longer
executory.

t12lt13l Furtherrnore, in New York, a
contract generally will be voided only when
the parties to the illegal transaction +442 are
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not equally euiltv. Tïacy, 14 N.Y. at 181
(distinguishing between "those illegal
contracts where both parties ¿rre equally
culpable, and those in which, although both
have participated in the illegal act, the guilt
rests chiefly upon one"). Although KLI claims
that it was the naive, innocent party in this
transaction, the evidence shows that both I(Lï
and Morgan intended to engage in a"

tra¡saction in violation of Korean law, and
endeavored to escape the eyes ofregulators by
setting up off-shore shell corporations and
structuring the transaction as to be virbually
impossible to understand to a party not
familiar with it. Thus, I(LI entered the deal
notwithstanding its International
Deparbrnent's warning that the deal could be
subjected to auditing by regulators, and
Promax's merno to KLI advised that the
structr¡re of the deal was meant to "Iook
complex to ensure the safety and
confrdentiality of the deal." Promax's merno
advised KLI that there was "no \üay for any
third party to know the specifrcs of the deal
u¡ùess it is announced by the parties to the
deal," and that KLI would have "no part" in
the offshore transactions. This exchange
plainly shows that KLI and Morgan were
looking to evade Korean irsurance
regrrlations, and that both parties were
culpable in taking part in a transaction that
they knew was constructed specifically to do
so.

Moreover, it is clear that both parties agreed
to the terms of the LOC and the Security
Agreement, and that KLI was not tricked into
engagrng in a transaction that was illegal.
Indeed, KLI represented and warranted in the
LOC that it had the "full power, authority and
legal right to enter into and perform" the
obligations it undertook thereunder, despite
the fact that such obligations violated Korean
law. As the Korean party to the agreement,
KLI could be charged with at least as much
familiarity, if not more, with Korean law as
Morgan, and in making its representations,
should have been aware of the potential
illegality of its guaranty. Under such
circumstances, the LOC will not be
invalidated. Morgan's motion for summar¡r
judgment on this claim is granted, and KLI's

@
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illegality claim is dismissed.

D. Plaintiffs' Gambling Claim

[14] Plaintitrs' sixth cause of action alleges
that the transactions at issue were "bets" in
violation of the New York Anti-Gambling
Statute. See N.Y. G.O.L. $ 5-401. Although I
have charactertzed KLI's swap agreements asttbets" and "speculations" on crüTerlcy
fluctuations, the transactions were in the form
of forward contracts, swaps and derivatives.
Derivatives transactions, forward contracts
arrd swap agreements in cunrencies and
commodities are not considered illegal
gambles, and do not violate New York's
gambling statute. See General Elec. Co. v.
Metals Res. Group, 293 

^.D.2d 
417, 741

N.Y.S.2d 2L8, 219 (lst Dep't 2002) (holding
that a commodities swap agteement is "not an
illegal contract to gamble ... land isì exempt
from the strictures of ... $ 5-401"). As such,
srrmrnary judgment is granted to defendant on
this claim.

E. Plaintiffs' Contract Clairns

The Total Return Swap Tïansaction
Confrrmation Agreement between I{EB and
Morning Glory contained a stop-loss provision
grving Morning Glory "the right as of any
Business Day on a full two-way payments
basis to terminate tJle Tlansaction at the
prevailing market value, as determined by the
Calculation Agent in a reasonable and fair
commercial manner, on at least two (2)
Business Days prior notice." Thus, Morning
Glory, upon notice to I(EB, could demand that
its forward contracts for baht and yen be
unwound, at market prices determined by
Morgan, the Calculation Agent designated
under t}:re *443 Agteement. There was no
corelative provision, however, in the KEB/
Morgan Total Return Swap Tlansaction
C onfrrmatio n Agreement.

KLI alleges that, on or before October 16,
1997, it gave written notice to I(EB and to
Morgan, demanding that its forward contracts
be unwound, and that both failed and refused
to do so. The yen forward contract was
unwound on October 9, 1997, without material
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financial consequence. However, the baht
forward contract transaction was not unwound
until Januara 7, 1998, by which time the
value of the baht had depreciated
considerably, almost doubling KLI's loss from
the date of demand.

On October 16, 1997, B.C. Kim, a KLI
manager in its Fixed Income Department, sent
a telefax to Joongseok Ahrç a general
m¿rnager of KEB, requesting that the baht
part of the transaction be unwound. Ttre
telefax was sent followilg mrmerous telephone
calls and meetings between KLI a¡rd Morgan,
by which KLf pressed Morgan to unwind the
baht forward contracts, only to meet resistance
by Morgan Morgan maintained that the baht
contracts could not be sold because ofconcerns
about the tiquidity of the baht and because the
back-to-back transactions, between Morning
Glory and I(EB, and KEB and Morgar¡,
required that written demand be made on
KEB. Kim's October 16, 1997 telefax, which
was sent to KEB on behalf of I-Soo Joe, a
director of Morning Glory and KLI's
International Department, followed.
Joongseok Ah4 who received the fa*,
understood that it was from KLI and Morning
Glory, since he was the general manager of
the KEB department that managed Morning
Glory's positions in baht, yen and dollars.

Kim called Ahn to confirm that KEB had
received KLI's written demand. Ah¡r
confirmed receipt, but told Ki¡n that the
unwind had not occurred, and that Morgan,
the Calculation Agent, had not supplied a
market valué figure. Kim called Morgan, but
Morgan disclaimed having received written
notice from KEB. Kirn called KEB again, and
KEB confrrmed that it had, in fact, conveyed
KLI's notice to Morgan, but that Morgan had
stated that it would not execute KLI's demand
to unwind. Kim called Morgan, and Morgan
stated that it would not execute KLI's demand
because KEB did not want the transaction to
be unwound.

Morgan does not dispute these facts, and
must concede, tJrerefore, that it knew, by
reason of both KLI's written and oral notices,
that KLI wanted its baht position unwound,
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and that it was Morgan's decision not to
comply with the dernand. Clearly, Morgan
had actual knowledge, and therefore is
deemed to have notice that KLI made demand
pursuant to the unwind provision, section 2(e)
of the Morning Glory/KEB 6wap agreement.
Leasing Serv. Corp. v. Diamond Tirnber, Inc.,
559 F.Supp. 972,978 (S.D.N.Y.1983) (holding
that notice occurs when parþ charged with
having notice has actual knowledge or when
"from all the facts ald circumstances known
to hirn at the time in question, he has reason
to know that it exists") (internal citation
omitted).

Morgan's position is that it owed no duty to
honor KLI's demand to unwind, since there
'was no stop-Ioss provision comparable to
section 2(e) in the KEB/Morgan swap
agreement. And, since there was no
comparable clause to section 2(e) in the swap
agreement between KEB arlt Morgan, KEB
had no right to demand that Morgan unwind
baht positions before the maturity date,
January 30, 1998.

[15] However, the two swap agreements,
between KLI and KEB, and between KEB and
Morgan, were not intended to be independent.
They were tied *444 counterparts. The
Morning GlorylKEB swap agreement provided
the methodology of Morning Glory's
investment of the $25,000,000 contributed to
it by Morgan's afüliate, Promax, and the frrst
Ieg of Morning Glory's repayment obligation,
a payment to KEB. Clearly, KEB had no real-
party interest, once it redeemed the
$25,000,000 letter of credit deposited by
Morning Glory. KEB's interest was that of an
intermediary, between Morning Glory and
Morgan or, alternatively, as was characterized
in the parties' Indicative Term Sheet of
January 10, 1997, the agent of Morning Glory,
acting "for and on behalf of Morning Glory
Investment (L) Lirnited." tFNl0l The KEB/
Morgan swap agreement was intended to
complete the circle, to provide the completion
of repayment of tJre $25,000,000 to Morgan, to
enable Morgan, in turn, to repay Frome, and
Frome to repay the European investors who
had originally put up the $25 million
investment a year earlier. KEB's interest was
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to earn a modest banking fee of $70,000, as an
accommodation party and not as a party
intending to assume the large speculative risk
of forward bets on crurency fluctuations.

FNIO. The Indicative Tem Sheet had been delivered
to the parties by Morgan on January 10, 1997, and

was executed by KEB, Morning Glory and KLL IT

was replaced by the two Total Return Swap

Agreements, and the LOC and the Security
Agreement, all executed on January 15, 1997.

Morgan prepared the counterparts, not as a
single, understandable agreement, but, as Dr.
Chi of Morgan explained to the concerned
representatives of KLI, in pieces, so the
"process won't be conspicuous even to
market exlperts not to mention the supervisory
agencies." Dr. Chi structured the deal so that
it "Iooks complex," to ensr¡re its "safet¡r and
confi.dentiality," and to "manipulate the
process." One law frrm, Kirn & Chalg of
Seoul, represented all parties, even though
there were other Korean law firms with
competence and capacity. All the agreements
were executed at the same time, on Januar¡r
L5, L997, and all v¡ere prepared by Morgan, in
separate pieces and with disparate forrnulae to
disguise the transaction and evade Korean
regulatory review.

Morgan, even as it seeks to \rse the
argument of privity as a sword, made sure
that it had an adequate shield to prevent KLI
from making use of that same argument to
avoid liability. Morgan had KLI execute a
Letter of Commitment, to provide Morning
Glory with funds if the Thai baht were to
depreciate against the dollar and the
$25,000,000 of invested funds would be
inadequate to pay KEB, to enable KEB to
have the funds necessar¡r to pay Morgan
Morgan also had Morning Glory execute a
Security Agreement, binding Morning Glory
to secure Morgan in the event that KEB was
unwilling or unable to deliver furrds to
Morgan su-fficient to pay Morgan the enti¡e
debt owed by Morning Glory. The Letter of
Commitment and the Security Agreement
provided a direct relationship of privity
between KLI and Morgan, assuring Morgan
that both Morning Glory and KEB would fuIIy
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and completely discharge the contractual
obligations owed to Morgan under both the
Morning Glory/KEB and the KEBlNlorgan
Total Return Swap Agreements.

The strrrcture of the transactions, and a fair
understanding of all the documents, including
how they should be carried out, make it clear
that the parties intended one integrated set of
transactions. See Consarc Corp. v. Marine
Midland Banh, N.4., 996 F.2d 568, 572-73 (2d

Cir.1993) (discussing that, under New York
law, a written contract may be formed from
more than one writing, and that "the relevant
*445 writings creating a contract may consist
of letters bearing the signature of only one
party or even memora¡rda unsigned by either
party"); Houbigant, Irrc. v. ACB Mercantile
(br re Houbigant, úrc.), 914 F.Supp. 964,994
(S.D.N.Y.1995) ("[WJhere two or more writings
are executed as part of the same general
transaction, they are to be read together as
part of the same agreement."); Crabtree v.
Elizabeth Arden Sales Corp., 305 N.Y. 48, 110
N.E.2d 551, 553 (1953). In such instances, the
instruments should be read as one in order to
carr¡r out their intent. See 3 Corbin on
Conf,racts, Sec. 549, pp. 188-190 (1960) (stating
that "the terms of [a contractl agleement may
be expressed in two or more separate
documents.... These documents should be
interpreted together, each one assisting in
determining the meaning intended to be
expressed by the others. This is true whether
the documents are all executed by a single
party or by two or more parties, and whether
some of the documents are executed by parties
who have no part in executing the others.").
The separately executed documents, executed
at the same time for an integrated purfÐse,
should be understood to constitute the "sâme
bargain" Serralles v. United States, 46 Fed.
Cl. 773 (2000); see also Williams v. Mobil Oil
Corp., 83 A.D.2d 434, 445 N.Y.S.2d L72, 175
(2d Dep't 1981).

Indeed, there is no way to look at these
instruments other than as pieces of one
agreement, structured to disguise a
speculative, offshore transaction that posed an
unreasonably large risk, and was
inappropriate and possibly illegal for a.
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regulated Korean life insurance comparr5r to
enter into. The special purpose entities and
intermediaries that were made parties to the
contracts were not intended as the real parties
in interest. The real parties in interest were
KLI and Morgan, and just as I(LI owed duties
to pay Morgan" Morgan had duties to
cooperate with KLI should it wish to mitigate
its growing losses and demand an unwind,
through the clause 2(e) that KLI insisted on as
a precondition of its entering into the deal"
See Dalton v. Educ. Testing Serv., 87 N.Y.zd.
384, 639 N.Y.S.2d 977,663 N.E.2d 289,292
(1995) (holding that a promisor impliedly
pledges that it shall not do anythirg which
will have the effect of destroying or injuring
the right of the other party to receive the
fruits of the promise). Morgan executed the
documents with clear knowledge of KLI's
insistence on the addition of such a "stop loss"
clause in the agreements, and cannot hide
behind a false argrrment of lack of privity as
its rationa.le for first ignoring, and then
refusing to heed, KLI's and Morning Glory's
demands to unwind, see Slicabalak v. Rock,
208 A.D.2d 1100, 617 N.Y.S.2d 912, 914 (3d
Dep't 1994) (an obligee may not increase the
liability of a guarantor, or otherwise
substantially change the nature of the
guaranty), especially in light of the fact that
Morgan drafted the agreement and designated
itself as Calculation Agent. The December 18,
1996 memorandum of Morgan's agent,
Promax, which directly perzuaded KLI to
enter the deal, represented to KLI that if
market conditions relating to the stability of
the baht shifted, a "reversilg transaction" was
available to undo the transaction. Given such
circumstances, a faÌse defense of lack of
privity cannot excuse Morgan's assertion of
rights, but refusal to perform correlative
duties, ex¡rressed in the related instruments.

Morgan argues that the integration clause of
the for¡rr ISDA agteement, incorporated. into
both Total Return Swap Agreements, prevents
recourse to earlier swap agreement iterations
or parol evidence as proof of an overarching
agreement. Morgan's argument is without
merit. The integration clause provides that
*446 t}ne ISDA Master Agreement "constitutes
the entire agreement and understanding of
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the parties with respect to its subject matter
and supersedes a-ll oral commr¡nication and
prior writings with respect thereto." Yet the
parties did not execute the ISDA form, and it
does not itself describe the parties' agteement
or understanding. The two Total Return Swap
Agreements merely incorporated by reference
the ISDA form. The agreement and
understanding of the parties was expressed
not in the ISDA Master Agreement with its
integration clause, but in the two Total
Return Swap Agreements, and the Security
Agreement and the Letter of Commitment
executed contemporaneously with the swap
agreements. Clearly, all the agreements have
to be read together, not separately.

The parties have made substantial
submissions on this motion, presenting to me
all the pleadings, depositions, amswers to
interrogatories, and admissions on file,
together with affidavits that they consider
relevant, on all the issues raised by
defendant's motion for summar¡r judgment,
including plaintiffs breach of contract claim.
See Fed.R.Civ.P. 56(c). Defendant's position is
that there ¿rre no material issues of fact to try.
Both sides have represented that there are no
fi¡rther relevant facts to present. Plaintiffs,
however, did not move for srunmarJr judgment,
and argued that there are triable issues,
including whether the Indicative Term Sheet,
rather than the two Total Return Swap
Agreements, should be considered the
agreement.

t16l A district judge, presented with a
motion for summary judgment, is entitled to
search the record and, if no genuine issues of
materia-l fact exist, to determine the motion in
favor of the party entitled to flunmary
judgment, regardless whether the party is the
moving, or the responding, party. Coach
Leatherware Co. v. AnnTaylor, Inc., 933 F.2d
162, L67 (2d Ctu.1991) (holding that district
cou¡t's sua sponte grant of summary judgment
to non-moving party is "an accepted method of
expediting litigation"); Project Release v.
Prevost, 722 F.2d 960, 969 (2d Cir.1983) ("tAl
district judge rnay glant sum:rrary judgrnent
to a non-moving party, if no genrrine issues of
material fact have been shown.").
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I conclude, from my searctr of the record,
that there are no triable issues offact, that the
facts are clear that the Total Return Swap
Agreements must be read together, and that
Morgan was obligated to honor the demand of
KLI and Morning Glory to stop the losses
accruing from the deteriorating value of the
baht and to unwind Morning Glory's
obligation- I{LI and Morning Glory, not
Morgan, are entitled to sumrnar¡r judgment on
the claim that Morgan breached its obligation
to honor plaintiffs' demand that Morning
Glory's baht position be r¡nwound.

Morning Glory's baht obligation wa6
ultimately not unwound until January 7,
1998, yielding an obligation from Morgan of
$66,304,746. Using published exchange
values of the baht to the d.ollar as of October
20, 1997, two business days after KLI's
demand, I calculate that an unwind of the
baht forward contract executed on that date
would have yielded $39,847,800. tFN1Ll
Thus, had the u¡rwind been executed as
demanded, and assuming that amount of
$39,847,800, rather than $66,304,746, is the
cor:rect amount of loss, KLI overpaid Morgan
the difference, or $26,456,946, which Morgan
should be obligated to credit, or repay, to
plaintiffs.

FNll. This amount is calculated using an exchange

rate of 37.615 THB per USD, quoted by the Bank
of Thailand for October 20, 199'l .

+447 But liquidation values of forwa¡d
crurency contracts for deteriorating currencies
are not so easily derived. Liquidations of
fluctuating assets are often subject to
substantial discounts, especially if the asset
has been depreciating. E:çert proofs are
much more appropriate than arithmetical
calculations from published curency tables.
In addition, the Swap Agreements also
provided that Morgan had a. payment
obligation to KEB, and KEB to Morning
Glory, if the yen depreciated against the
dollar, and there appeared to have been a
relatively small depreciation: from 116 on
January 10, 1997 ("YenSpot," as the Swap
Agreement characterized it); to 121".18 on
October 9, 1997, the date that Morgan
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liquidated the yen forward contracts; to 127.I
on Januar¡r 30, 1998, the maturity date of the
Swap Agreements ("YenMat"). The correct
amounts have to be ascertained.

I will require further submissions from the
parties with regard to the amourrt of damage
plainti-ffs may recover, in the form of a
repayment obligation from Morgan- I w'ill
meet with the parties on July L7, 2003 at
10:00 AM in a case management conference to
define the issues, and regulate such further
proceedings as may be required.

F. Plaintiffs' Remaining Claims

Plaintiffs' remaining clairns for ur{ust
enrichment and comrnercial frustration and
impracticability are derivative claims. The
unjust enrichment clairn, which sounds in
quasi-contract, Piccoli A/S v. Calvin Klein
Jeanswear Co., 19 F.Supp.2d 157, 166
(S.D.N.Y.1998), must be disrnissed, as I have
already found that there is a valid and
enforceable written contract governing the
subject matter in dispute. See Clark-
Fitzpatrick, Inc. v. Long Island R.R., 70
N.Y.2d 382,52t N.Y.S.2d 653, 516 N.E.2d 190
(1987) ('Tlre existence of a valid and
enforceable written contract governing a
particular subject matter ordinarily precludes
recovery in quasi contract for events arising
out of the same subject matter."). Moreover,
the claim, which is .based on the contention
tl:at plaintifFs were not aware of the risks
involved in the transaction so that when the
baht was pulled from the currency basket,
Morgan realized an unbargained-for windfall,
cannot be sustained. As already discussed, the
risk involved in the transaction was patent,
and a claim for urúust enrichment cannot be
premised on a known risk. See Resolution
ThËt Corp. v. 53 W. 72nd St. Realty Assocs.,
No. 91 Civ. 3299, 1992 WL 183741, at *3
(S.D.N.Y. July 22,1992) (holding a claim for
unjust enrichment could not be sustained
where "known risk" would "merely prevent
lthe party'sJ business ex¡lenditures from
generating the return on invest¡nent which
had been hoped for").
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commercial frustration and impracticability
also must fail. The potential devaluation of
the Thai baht was a risk ofthe deal, and not a
ground of recision. See Restatement (Second)
of Contracts $$ 261 & 265 (1981); Health-
Chem Corp. v. Baker, 737 F.Supp. 770,776
(S.D.N.Y.1990). Morgan's motion for
sunmary judgment with regard to these
claims is granted, and the claims are
dismissed.

G. Conclusion

For the reasons stated, Morgan's motion for
srunmarJ¡ judgment is granted in part, and I
order that counts one, two, three, frve, and six
of plaintiffs' Second Amended Complaint be
dismissed. I deny Morgan's motion for
srunmary judgment with regard to count four,
the count alleging breach of contract, and
grant sumrnary judgment to plaintiffs on that
cotrnt, with the amount of *449judgment to be
determined in further proceedings.

SO ORDERED.

269 F.Supp.2d424

END OF DOCUMENT

Plaintiffs' claims based on theories of
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United States District Court,
S.D. New York.

LASALLE BANK NATIONAL ASSOC.
PIaintiff,

v.
CITICORP REAI ESTATE INC. Defendant.

No. 02 Civ. 7868(HB).

March 21,2003.

OPINION AND ORDER

BAER, J.

*1 Two motions in this case are before the
Court. Citicorp Real Estate Inc. ("Citicorp")
has moved to dismiss LaSalle Bank National
Association's ("LaSa.lle") clai-rr of negligent
misrepresentation" while LaSalle has moved
to dismiss Citicorp's counterclaims for breach
of contract and breach of the implied covenant
of good faith and fair dealing. For the
following reasons, Citicorp's motion is
granted, and LaSalle's motion is granted in
part and denied in part.

I.INTRODUCTION

A. Standard of Review Under Fed.R.Civ.P
12(bX6)

On these motions to dismiss, "the court must
accept as true the factual allegations in the
complaint, and draw all reasonable inferences
in favor of the plainti-ff." Bolt Electric Inc. v.
City of New York, 53 F.3d 465, 469 (2d
Cir.1995) (citations omitted). Further, "[t]he
district court should grant such a motion only
if, after viewing plaintiffs allegations in this
favorable light, 'it appears beyond doubt that
the plaintiff c¿rn prove no set of facts in
support of his claim which would entitle him
to relief." ' Id. (quoting Walker v. City of New
York, 974 F.2d 293, 298 (2d Cir.1992), and
Ricciuti v. New York Tlansit Auth., 941 F.2d
119, I23 (2d Ctu.1991). "The issue is not
whether ã plaintiff is likely to prevail
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ultimately, 'but whether the clairnant is
entitled to offer evidence to support the
claims." ' Gant v. Wallingford Board of Ed .,
69 F.3at 669, 673 (2d Cirf.1995) (quoting cases).
When deciding a motion to dismiss, a court
rnay consider not only the complailt, but also
"any written instrument attached to it as an
exhibit or any statements or documents
incorporated in it by reference." See Cortec
Indus. Inc., v. Sum Holding L.P.,949 F.zd,42,
47 (2d Cir..1991).

B. Facts

With certain exceptions, the facts are
generally not in dispute. What is in dispute is
the signifrcance of certain events and the
meaning of a few provisions in a very large
and complex contract.

On April 1, 1998, LaSalle and Citicorp and
several other entities that are not parties to
this litigation signed a Pooling and Services
Agreement ("PSA") for the purchase by
LaSalle of $l.3-bittion worth of mortgages
loans, which were to be included in a Real
Estate Mortgage Investment Conduit (REMIC)
tFN1lTlust. See Complaint { 16. LaSaIle was
and remains the T?ustee and Administrator of
the REMIC Tlust, and Citicorp was the
Mortgage Loan Seller. See id. f 1 & n 1.
Citicorp, as the Mortgage Ioan Seller, made
severa-I warranties in the PSA, two of which
are relevant to the dispute here. First,
Citicorp warranted that "[t]he origination,
servicing and collection practices used with
respect to such Mortgage Loan have been in
all material respects legal and have met
generally accepted servicing standards for
sirnilar commercial and multifamily mortgage
loans." See id. { 17 (quoting PSA $

2.05(dXxxxiv)). Second, Citicorp warranted
that "[t]here is no material default, breach or
event of acceleration existing under the
related Mortgage Note...." See id. (quoting
PSA $ 2.05(dXxxv)). The PSA also requires
that within 90 days of discovering or learning
of a breach of its war:ranties and
representations, Citicorp is obligated to either
cure the defective mortgage loan or
repurchase it. See id. f 22 (citing PSA $

2.03(a)). Although executed on April 1, the
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PSA provided that the "Closing Date" was to
be May 6, 1998. See id. f 18.

FNt. 'A REMIC Trust represents a pool of
mortgages, the beneficial ownership of which has

been sold to various investors in the form of
certificates representing their undivided ownership

interest in the totat pool." See Complaint T I n. l.
If the Trust complies with IRS regulations,

mortgage payments made to the Trust may be

passed tfuough to certificate holders ftee of federal

taxes. See id.

*2 The mortgage loan from this bundle that
is at the center ofthe present dispute is what I
will refer to as the Brock Suite Loan, as the
parties have done. On December 24, L997,
Brock Suite Greenville, Inc. ("Brock Suite")
obtained a $6.75-million loan, which it secured
with a promissory note, a morbgage, and an
assignment of leases and rents. See id. { 7.
That very same day, the lender transfered
the Brock Suite Loan to Citicorp. See id. ![ 9.
The mortgaged property included a hotel,
which was operated as a franchise of
Residence Inn by Marriott, pursuant to a
franchise agreement entered into in 1985 for a
15-year terrn- See id. f 8.

On March 31, 1998--i.e., the day before the
PSA was executed--Marriott sent a Notice of
Default to one MeI Melle, with copies to seven
other individuals. See Complaint { 12. This
letter indicated the hotel was in default of the
franchise agreement because its customer
service performance was below the threshold
required by Marriott and gave Brock Suite one
year to cure the defect. See id. In its
counterclai¡n, Citico4p alleges that none of
these eight addressees was an employee of
either the original lender nor Citicorp during
the period of December 1997 through May 6,
1998. See Cou¡rterclaims { 15. Brock Suite
failed to conrect the problem and, purzuant to
¿m early termination agreement dated
September 28, 1998, between Brock Suite and
Marriott, the franchise agreement was
terminated in March 1999--which, as Citicorp
notes, is frve months earlier than the
originatty indicated August 1, 1999 date. See
Complaint n L2; Counterclairns { L7. In
January 1999--after this early termination

Page 664

agreement but before termination--Brock
Suite requested LaSalle's consent to a change
in the franchise, causing LaSalle to transfer
the Brock Suite Loan from the Master
Servicer under the PSA to the Special
Servicer. tFN2l See Complaint f{ 13, 1-5"

Despite learning about, this default in JanuarSr
1999, Lasatle did not contact Citicorp about it
until February 5, 2001, when the Special
Servicer tFNSi sent Citicorp a notification of
Brock Suite's default of its flanchise
agreement with Manriott and demanded that
Citicorp repurchase the mortgage. See id. f
23. Citicorp alleges that the Special Servicer,
acting on LaSalle's behalf and without
notifying Citicorp, foreclosed on tlre Brock
Suite Loan in January 2001. See
Counterclairns f 23.

FN2. Under the terms of the PSA, the Special

Servicer is responsible for servicing and

administering certain mortg¿ge loans, such as those

that are in default under the related loan documenfs.

See Counterclaim { 8. The current Special Servicer,
ARCap Special Servicing, [nc. ("ARCap"), is

prosecuting this lawsuit on LaSalle's behalf. See

Complaint { l.

FN3. The Special Servicer at that time was ORD(
Real Estate Capitât Markets, LLC. See Complaint {
23. On May t, 2002, ARCap, as the Special

Servicer, sent Citicorp a second notice of the

default by Brock Suite and consequently Citicorp's
breach of its representations and warranties. See id.

On October L,2002, LaSalle sued, claiming
that because of these defects in this mortgage
Ioan, Citicorp was in breach of the warranties
and representations in the PSA, and thus is
obligated u¡rder the PSA either to cure the
defect or to repurchase the mortgage loan- See
Complaint f { 29-31, 32-39. Specifrcally,
Count I of LaSalle's Complaint alleges that
contrary to Citicorp's representations in the
PSA, the Brock Suite Loan was in default on
the day the PSA was executed (April 1, 1998)
and on the Closing Date May 6, 1998) because
Brock Suite was in default of its franchise
agreement with Marriott. Count II alleges
that contrary to Citicorp's representations the
Brock Suite Loan was not originated and
serviced in accordance with generally accepted
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servicing standards because of the failure to
account for the facts that a) the franchise
agreement for the hotel was due to expire il 2

years and b) the hotel required extensive
renovations. Count Itr of LaSalle's complaint
alleges that Citicorp negligently
misrepresented the condition of the Brock
Suite Loan because the representations that
the underlying loan was not in default and
was originated and serviced in accordance
with generally accepted standards allegedly
were false when made. See Complaint at Í 38.
Citicorp cor¡rrterclaimed, alleging that LaSalle
breached the contract and/or breached the
irrplied covenant of good faith and fair dealing
by failine to timely noti.ff Citicorp of the
defect in the Brock Suite Loan and thus
depriving Citicorp of the right to elect
between cure and repurchase.

tr. DISCUSSION

A. Citicorp's Motion to Dismiss LaSalle's
Negligent Misrepresentation Ctaim

*3 Citicorp has moved to dismiss LaSalle's
claim for negligent misrepresentation,
arguing that 1) it ís duplicative ofthe breach-
of-contract action and 2) LaSalle has failed to
allege the requisite elements of negligent
misrepresentation. Because LaSalle has failed
to demonstrate that Citicorp owed LaSalIe a
duty independent of the contract, its clai-rn for
negligent misrepresentation (Count IID is
duplicative of its breach-of-contract claims and
will be dismissed. I also frnd that LaSalle has
not suffrciently shown the existerrce of a
special relationship such that Citicorp owed
LaSalle a duty to speak with care.

1. Existence ofduty independent ofcontract

As both LaSalle and Citicorp acknowledge,
under New York la\ry "a simple breach of
contract is not to be considered a tort unless a
legal duty independent of the contract itself
has been violated." Clark-Fitzpatrick, Inc. v.
Long Island R.R., 70 N.Y.2d 382, 389 (1987)
(affirming dismissal of clairn for gross
negligence where plaintiff failed to allege a
violation of a duty independent of a contract).
"This legal duty must spring from
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ci¡cumstances extraneous to, and ¡-etlt

constituting elements of, the contract,
although it may be connected with and
dependent upon tJre contract." Id. LaSattre
contends that Citicorp had a duty, separate
and distinct from its contractual one, to
impari correct information, based on Citicorp's
unique knowledge or access to information
about the Brock Suite Loan, information
which LaSalle did not have. See LaSalle's
Memorandum of Law in Opposition to
Defendant's Motion to Dismiss Count Itr of the
Complaint lhereinaft,er "LaSa-lle Count III
Memo"l at 8, 11-12. Relying on two cases

where claims for negligent misrepresentation
and breach of contract apparently have co-

existed--Fleet Bank v. Pine Knoll Corp., 290
A.D.2d 792 (N.Y.App.Div.2002), and Nielsen
Med.ia Research, Inc. v. Microsystems
Software, Inc., No. 99 Civ. 10876, 2002 WL
31175223 (S.D.N.Y. Sept. 30, 2002)--LaSalIe
contends that if it shows there was a special
relationship between Citicorp and LaSalle, its
claim for negligent misrepresentation is not
duplicative because the special relationship
necessarily creates a duty independent of the
contract. See LaSaIle Count III Memo at 8.
Assuming arguendo that a special relationship
existed--an issue discussed infra-I conclude
that LaSa1le's proposition is unsupported. by
the case law. More signifrcantly, I conclude
that the factual predicates for LaSalle's
negligent misrepresentation claim are
elements of anú not extraneous to the PSA
and thus, in accordance with the holding in
Ctark-Fitzpatrick, do not create an
independent duty on Citicorp.

LaSalIe does not cite any cases that
expressly hold that a special relationship, such
as the one alleged between the parties here,
creates a duty independent of the contractual
duty, but instead points to several cases that
appear to imply it. On close ins¡rectior¡ these
cases do not support any such proposition. hr
Fleet Bank, defendant agreed to allow
plaintitr, Fleet Bank, to take over a Small
Business Administration loan and sent the
banh a business plan that consisted of two
phases of financing. See 290 A.D.2d at 792.
Defenda¡rt told the ba¡k that both phases
were necessar¡r for the busi¡ress to become
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profrtable and the bank assured her that all
the funds would be forthcoming. The bank
made the first loan but not the second, despite
additional assìrrances that the second loan
would be made. See id at 792-93. Without this
second loan, defendant was forced to use her
own personal assets and eventually she
stopped making payments on the loan, at
which time the bank foreclosed. See id at 794,
796. Although the defendant in Fleet Bank
counterclai¡ned for both negligent
misrepresentation and breach of contract, the
court granted plaintiffs motion for summar¡r
judgment on the breach-of-contract clairn, and
thus did not either erçlicitly or implicitly
conclude that two different duties arose out of
the same transaction See id. at794-95.

*4 Nielsen too fails to support LaSalle's
position- There the court did not need to reach
the Clark-Fitzpatrick issue because the
negligent rnisrepresentation claim, though
related to the contract, sprang from
circumstarrces extraneous to, and not
constituting elements of, the contract. There
the negligent misrepresentation claim
pertained to a-lleged misrepresentations
Microsystems made about itself and its
software in the discussions leading to the
contract, whil.e the breach pertained to
Microsystem's alleged failure to perform. See
2002 V,lL 3L175223, at *10-*11. Nielsen is
similar to other case6 where claims for
negligent misrepresentation and breach of
contract properly co-exist. See Anglo-Iberia
Underwriting Management Co. v. Lodderhose,
224 F.Supp.2d 679, 683 (S.D.N.Y.2002)
(misrepresentations were made by ¿ur

intermediary to the parties and pertained to
the authority ofan agent to act for a party and
the nature of the part¡r's business); Schroders,
I-nc. v. Hogan Systems, Inc., 522 N.Y.S.2d 404
(Sup.Ct.1987); tFN4l cf. Fleet Bank, 290
A.D.2d at 795-96 (although contract clai¡n was
dismissed, negligent misrepresentation
related to repeated exhortations related to but
outside arry contract). This showing that
Citicorp's duty to speak with care is
"extraneous to, and not constituting elements
of, the contract" is a second hurdle LaSalle
fai-ls to clear.
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FN4. This masterfully reasoned decision sust¿ined a

cause of action for negligent misrepresentation

where the plaintiff also alleged a breach-of-contr¿ct

claim, based on facts similar to Nielsen, in that a

computer-programming company made false

representations about their technical prowess and

ability to implement a given software program,

which induced the plaintiffs to enter into contracls

which, it would later turn out, defendants were

unable to perform. See Schroders, 522 N.Y.S.2d at

405. Not this case.

LaSalle contends that Citicorp made the
misrepresentations at three different times-l)
during the negotiations, 2) t,lle day the PSA
was executed, and 3) the day specifred in the
PSA that Citicorp's wa¡nanties and
representations were effective (i.e., the
Closing Date) [FN5]--and that the duty each
time was different. See LaSaIIe Count III
Memo at 2,9. First, even grving LaSalle the
benefrt of all reasonable inferences required
for a 12(bX6) motion, I disagree with LaSalle
that Citicorp made these representations
during negotiations. Although it is possible,
even probable, that the representations and
warranties in the PSA refl.ect si-rrriLar
representations and waranties made during
negotiations, LaSalle's complaint does not say
this, [FN6] and it is axiomatic that a party
opposing a motion to dismiss carurot amend its
complaint through its briefs. See Lorentzen v.
Curtis, 18 F.Supp.2d 322,328 (S.D.N.Y.1998).
Second, even assu-uring allegations that
Citicorp made these representations
separately frorn the contract, the problem of
invoking tort law for claims that sound in
contract remairu. See Robehr Films, Inc. v.
American Airlines, Inc., No. 85 Civ. 1072,
1989 WL 111079, at *2 (S.D.N.Y Sept. 19,
1989) ("Ifthe only interest at stake is that of
holding the defendant to a promise, the courts
have said that the plaintiff may not
transmogri$ the contract claim into one for
tort." (quoting Hargrave v. Oki Nursery, Inc.,
636 F.zd 897 (2d Cir.1980D. Ttre
misrepresentations that LaSalle points to for
its claim of negligent misrepresentation are
the allegedly false representations and
waranties that Citicorp made at $

2.05(dXprv) and (:<xxiv) of the PSA--the same
statements it points to for its breach-of-
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contract claim.

FN5. LaSalle also finds signiñcance in the fact that

the PSA was signed on APril I but the

representations and warranties were effective as of
the Closing Date, on May 6. Whatever significance

there may be in these different dates on Citicorp's

duties to LaSalle, LaSalle has not demorstrated that

ttre duty springs from anything external to the

contract.

FN6. The paragraph of the Complaint which

LaSalle points to (Complaint f 38) does not

expressly refer to any negotiations. This paragraph

states: Citicorp, in violation of its duty to LaSalle,

misrepresented certain characteristics of the

Mortgage Loan, including the imminent expi-ration

of the Franchise Agreement and the extensive

required renovâtions, the default under the terms of
the Mortgage, and the default under the Franchise

Agreement, which characteristics made the

Mortgage Loan unsatisfactory for transfer into tlrc

Trust. The structure of the trarsaction evidenced by

the PSA is based on each of the mortgage loans

complying with the representations and warranties

contained therein, and LaSalle accepts the mortgage

loans in justifiable and reason¿ble reliance on the

truth and accuracy of the representations and

warranties. LaSalle, to its detriment, justifiably and

reasonably relied on Citicorp's deliberate and false

representations about the characteristics of the

Mortgage Loan and purchased the Mortgage Loan

from Citicorp. This paragraph comes closest to

implying that these same representatiors were made

during negotiations when it states "[t]he structure of
the traruaction evidenced by the PSA." However,

since the complaint refers extensively to the PSA

and nowhere mentions negotiations, it is

unreasonable to infer from this paragraph that

Citicorp made these alleged misrepresentatiors

during negotiations.

2. Failure to Plead Elements

+5 The elements of negligent
misrepresentation under New York law are 1)

duty, as a result of a special relationship, to
give correct information; 2) representation
that was false and that was known or should
have been known to be false, 3) knowledge
that the i¡rforrnation was desired for a serious
purry)ose, 4) knowledge of plaintifFs intention
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to rely on the information, and 5) plaintiffls
reasonable and detrimental reliance. [FN?]
See Anglo-Iberia Underwriting Management
Co. v. Lodderhose, 224 F.Supp.zd 679, 687
(S.D.N.Y.2002) (quoting Hydro Investors, Inc.
v. TYafalgar Power, Inc.,227 F.3d 8, 19 (2d

Ctu.2000). Citicorp contends that LaSalIe has
failed to allege any of the elements of
negligent misrepresentation, and urges that a
recent decision is dispositive ofthe issue.

FN7. Citing DVCI Technologies v.

Timessquaremedia.com, Inc., No. 00 Civ. 0207,

2000 WL 33159189, at *4 (S.D.N.Y. Nov. 29,

2000), Citicorp provides a slightly different

formulation of the elements of negligent

misrepresentation: l) carelessness in imparting

words, 2) expectation of reliance on words, 3)
justihable reliance, 4) detriment, 5) expression of
words directly ûo someone bound by some relation

or duty of care. See also LaSalle Bank National

Assoc., 2002 WL 31729632, at * ll.

Under New York law, a court decides as a
matter of law the nature of a duty between an
injured pariy and the alleged tortfeasor. See
Kimmell v. Schaefer, 89 N.Y.2d 257, 263
(1996). In Kimmell, the New York Court of
Appeals wrote that "In a commercial context,
a duty to speak with care exists when 'the
relationship of the parties, arising out of
contract or otherwise, lisl such that in morals
and good conscience the one has the right to
rely upon the other for information" Id. The
court differentiated between a casual informal
statement or response and a deliberate
representation made by "persons who possess

unique or specialized expertise, or who are in
a special position of confidence ¿rnd trust with
the injured party such that reliance on the
negligent misrepresentation is justified." Ïd.
Although Kimmell indicated that "whether a
particular defendant owes a duty to a
particular plaintiff is a question of fact," see

id., I conclude, as Judge Schwartz did on
nea.rly identical facts, that LaSalle's pleadings
fail to raise a question of fact touching the
requisite special relationship because there, as

here, LaSalte had no right to rely "in morals
and good consciencerr with respect to Citicorp's
representations. See LaSalle Bank National
Assoc- v. Citicorp Real Estate, Inc., No. 01
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Civ. 4389, 2002 WL 31729632, at *11
(S.D.N.Y. Dec. 5, 2002) (hotding that there
was no special relationship between LaSalle
and Citicorp relating to a different PSA and
dismissing negligent misrepresentation
ctaim).

Finally, the cases where courts have found a
special relationship--or at least found that
there was a fact question about whether the
party's reliance was justi-fied-are
distinguishable. First, u¡like in Fleet Bank,
where the borrower had a right to rely "in
morals and good conscience" on the bank's
representations given the apparent disparity
in the parties' positions, the PSA here was a
complex transaction between two sophisticated
entities. Second, LaSalle does not allege that
Citicorp urged LaSalte to rely on the
misrepresentations, as was the case in
Kimmell and Fleet Bank, IFNBI nor that
Citicorp affi.rmatively misrepresented its own
capabilities and competency, as occurred in
Nielsen, Schroders, and Anglo-Iberia
Underwriting. Third, since LaSalIe has a
viable contract-based cause of action for any
harm it claims to have suffered, it is not
without a remedy. Cf. Kimmell, 89 N.Y.2d at
260 (no contract claim); Fleet Bank, 290
A.D.2d at 795 (defendant's cross-claim for
breach of contract dismissed). The negligent
rnisrepresentation claim is dismissed.

FN8. The Kimmell court's decision that the

plaintiffs reliance was justified was based on the

defendant's concerted efforts to solicit plaintiffs'

investrnent, such as giving plaintiffs erroneous

projections which he claimed were reliable and

which he expected plaintiffs to rely on. See 89

N.Y.2d at 264-65. In Fleet Bank, the bank

repeatedly assured the defendant-borrower, a small-

business owner, that she was to receive a second

loan and thus induced her to further invest in a

business which, she claims, failed because she

never received this promised loan. See Fleet Bank,

290 A..D.2d at795.

B. LaSalle's Motion to Disrniss Citicorp's
Counterclaims

*6 Citicorp clairns that LaSalle's
"clandestine resort to extra-contractual self
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help" and "secret failure to properþ exercise
its rights as Lender" constitute breaches under
the PSA's "sole remedy" provision of $ 2.03(e).
See Memorandum of Law of Citicorp in
Opposition to LaSalle's Motion to Dismiss
Defendant's Cou¡rterclaims [hereinafter
"Citicorp Counterclaim Memo"l at 1. LaSalle
contends that the PSA imposed no duty on
LaSalle to disclose any defects to Citicorp and
thus its failure to notifr Citicorp is not a
breach. Further, LaSalle argues that the PSA
expressly provides that any delay by LaSalIe
in notiSing of Citicorp of its breach does not
waive the rights. The Court concludes that
Citicorp should be able to proceed with its
counterclaim for breach of the PSA, but not on
the theory advanced by Citicorp. The Court
firrther frnds that Citicorp's counterclairn for
breach of the duty of good faith and fair
dealing is duplicative of its breach-of-contract
claim and is dismissed.

1. Breach of Contract Counterclaim

With respect to Citicorp's counterclai.ur for
breach of contract, the parties argued in their
briefs and at oral argument, 1) whether $

2.03(a) and (c) of the PSA imposes a duty on
LaSalle to notifr Citicorp, and 2) whether $

7.05, which provides that a delay in exercising
a right does not impair the remedy, applies.

a. Breach of $ 2.03 of the PSA

Citibank ârgues that the PSA imposes on
LaSalle a duty to notify Citicorp of any breach
LaSalIe discovers so that Citicorp can elect
from among the two remedies set out in $

2.03(a). Section 2.03(a) of the PSA obligates
Citicorp to cure or repurchase a mortgage loan
upon learning or being notified of a breach
involving one of the mortgage loans. tFNgl
Section 2.03(e) ñrther provides: "This Section
2.03 provides the sole remedies available to
the Certificateholders, or to the Tlustee [i.e.,
LaSallel on behalf of the Certificateholders,
respecting any Document Defect or arry breach
of any representation or warranty set forth in
Section 2.05(d) hereof." Citicorp contends that
"[i]n order for Citicorp's option to either cure
or repurchase to be at all meaningftl, Citicorp
must be made awa¡e ... of the facts alleged to
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constitute a breach while the opportunity to
elect the alternative of curing is still
available." See Cou¡rterclai¡n Opp. at 10
(emphasis in original). Citicorp argues that
LaSatle failed to preserve the option and in
fact terminated the Franchise Agreement with
Ma¡riott.

FN9. Section 2.03(a) of the PSA provides in
relevant part that 'Widrin 90 days of the earlier of
discovery or receipt of notice by [Citicorp], of a

Document Defect or a breach of any

representation or wârranty set forth in Section

2.05(d) in respect of any Mortgage Loan, which

Document Defect or breach... materially and

adversely affecs the value of such Mortgage Loan

or the interests of the Certificateholders therein, the

Responsible Party shall cure such Document Defect

or breach or repurchase ... the affected

Mortgage Loan at the applicable Purchase Price."

LaSaIle argues that these provisions
expressly and explicitly impose obligations
only on Citicorp, and I agtee. Citicorp places
great weight on the words "either ... or,"
arguing that this language is "surplusage"
unless Citicorp has the choice from among the
two. See Citicorp Counterclairn Memo at 10.

However, to give these words the meaning
that Citicorp urges would require an illogical
reading of the far more important words in
this sentence, namely the subject and verb:
Citicorp shall either cure or repurchase. The
plain meaning of this provision is to place an
obligation on and solely on Citicorp. In no way
does this provision state ot' imply an
obligation on LaSalle's part.

b. Applicability of $ 7.05

*7 The parties disagree over the
applicability of $ 7.05, which provides in part
that "no delay or omission to exercise any
right or remedy shall impair any such right or
remedy." LaSalle argues that $ 7.05 firrther
shows that the PSA imposed no duty on
LaSalle to noti& Citicorp of any defects
LaSaIle was aware of. Citicorp argues that $

?.05 does not apply here, because it is entitled
"Additional Remedies of Tþustee Upon Event
of Default" arrd enumerates 12 specific
"Events of Default," none of which pertains to
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Citicorp, as the Mortgage Loan Seller. I
disagree with both Citicorp's and LaSalle's
reading of this provision.

Citicorp's error is in selectively quoting the
provision. When one reads the entire sentence
where the clause appears, it plainly means to
encomp¿rss more than just the 12 Events of
Default: "Except as otherwise expressly
provided in this Agreement, no remedy
provided for by this Agreement shall be
exclusive of any other remedy, and each and
every remedy shall be cumulative and in
addition to any other remedy, and no delay or
omission to exercise any right or remedy shall
i¡npair any such right or remedy or shall be
deemed to be a waiver of any Event of
Default." PSA $ 7.05 (emphasis added ed).
Furthermore, Citicorp's construction conflicts
with $ 11.08 of the PSA, which states that
"The article and section headings herein are
for convenience of reference only, and shall
not limit or otherwise affect the meaning
hereof." Meanwhile, LaSalle's error stems
from interpreting 7.05 to me¿rn that because
LaSalle has no duty to imrnediately seek a
remedy, it therefore follows that LaSalIe also
has no duty to notifr. If there were no express
provision about LaSalle's duty to timely
noti$, this argument might hold up, but it
must fail since there is such a provision, as

will be discussed next.

c. Section 2.05(e)

Although Citicorp fails to direct it to my
attention, the PSA appears to describe
LaSalle's obligations in tJre event it learns of, a
breach of the representations and warranties.
Section 2.05(e) states: "IJpon discovery by any
of the parties hereto ... of a breach of any of
the representations and warranties set forbh in
subsection (d) above which materially and
adversely affects the value of any Mortgage
Loan or the interests therein of the
Certificateholders, the party discovering such
breach shall give prompt written notice to
each ofthe other parties hereto[.]" Strange, at
least to me, this language is essentially the
s¿une as the language in other portions of the
PSA which LaSalle's cou¡sel argued impose a
duty to timely notlfy. tFNlOl The
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representations and warranties that LaSalIe
has alleged Citicorp breached appear in $

2.05(d). Citicorp points out--indeed LaSalle
admits--that although LaSalle learned of
Brock Suite's default under its franchise
agreement with Maniott no later than
January 28, 1999, Lasalle did not noti$
Citicorp of this default until February 5, 2001.
Because the PSA obligates LaSalle to give
Citicorp prompt written notice of any :rraterial
breaches of Citicorp's warranties and
representations and because LaSalle failed to
give written notice of this default for more
than 2 years, Citicorp has stated a clairn for
breach ofthe PSA by LaSalle.

FN10. At oral arguments, counsel for LaSalle

identified $$ 204(b), 206(b), 207(b) and 208(b) as

provisions in the PSA in which other parties

"bargained for the right to get notice promptly in
writing if there was a breach." See Transcript of
Oral Arguments on Jan. 28, 2003, at 23. Section

2.04, for example, provides: "Upon discovery by

any of the parties hereto of a breach of any of the

foregoing representations and warranties which
materially and adversely âffects the interests of the

Certificateholders or any party hereto, the party

discovering such breach shall give prompt written

notice to each of the other parties hereto.' The

obligation to give timely notice is the same in
substance in these four subsections as it is in $

2.05(e).

2. Breach of Duty of Good Faith and Fair
Dealing Counterclairn

+8 LaSa-lIe argues that Citicorp's
counterclaj¡n charging a breach ofthe duty of
good faith and fair dealing by LaSalle is
duplicative of its breach-of-contract
counterclaim, while Citicorp argues that it has
sufficiently plead additional predicate facts for
its good-faith-and-fair-dealing counterclairn so

that it is not duplicative of its breach-of-
contract claim. tFNlll Citicorp's theory for
breach of the irnplied duty of good faith and
fafu dealing was premised on LaSalle's
"unreasonably withholding notice" to Citicorp
of defects in the Brock Suite Loan for over two
years. Because I have concluded that Citicorp
can state a clai¡n for breach of contract based
on its failure to give prompt notification, its
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counterclaim for breach of the duty of good
faith and fair dealing is duplicative. See, e.g.,
EUA Cogenex Corp. v. North Rockland Cent.
Sch. Dist., I24 F.Supp.2d 861, 873
(S.D.N.Y.2000) (dismissing claim for breach of
the covenant of good faith and fair dealing as
duplicative since it relied on same factual
allegations as made in a claim for breach of
contract); Houbigant, Inc. v. ACB Mercantile,
Inc., 914 F.Supp. 964, 989 (S.D.N.Y.1995)
(same).

FNI l. Citicorp also argues that N.Y. courts

recognize simultaneous breach of contract and

breach of the duty of good faith and fair dealing in
"appropriate circumstances." Although citing
several cases, Citicorp fails to point out what
"appropriate circumstances" are and how they apply

here.

III. CONCLUSION

For the foregoing reasons, Citicorp's motion
to dismiss LaSalle's claim for negligent
misrepresentation and LaSalle's motion to
dismiss Citicorp's counterclaim for breach of
the implied covenant of good faith and fair
dealing are granted. LaSalle's motion to
dismiss Citicorp's counterclairn for breach of
contract is denied. Per the pre-trial scheduling
order of December 20, 2002, this matter will
be tried in September 2003.

IT IS SO ORDERED.

2003 wL 1461483 (S.D.N.Y.)

END OF DOCUMENT
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(Cite as: 299 A.D.zdZl7, 75O N.Y.S.2d 20)

Suprerne Court, Appellate Division, First
Department, New York.

Bonnee LINDEN, Plaintiff-Appellant,
v.

LLOYD'S PLANNING SERVICE, INC., et al.,
Defendants,

Cigna Insurance Company, Defendant-
Respondent.

Bonnee Linden, Plaintiff-Appellant,
v.

Lloyd's Planning Service, Irrc, et aI.,
Defendants,

Nationwide Insurance Company, et al.,
Defendants -Re spo ndent.

Bonnee Linden, Plaintiff-Appellant,
v.

Lloyd's Planning Service, Inc, et al.,
Defendants,

Janice Alkire, et al., Defendants-Respondents.

Nov. 14,2002

Forrrer condominium unit owner brought
action against board members and insurers to
recover for breach of contract, breach of
wanant5r of habitability, civil conspiracy, and
failure to provide the condominium's books
and records. The Supreme Courb, New York
County, Alice Schlesinger, J., dismissed
complaint. Former owner appealed. The
Supreme Court, Appellate Division, held that:
(1) no cognizable claim exists for breach of
warranty of habitability against a
condominium; (2) members were not liable in
their individual capacities; and (3) former
owner lacked standing to seek damages for the
board members' neglect or refusal to furnish
condominium frnancial records.

Affrrmed.

West Headnotes

[1]Contracts 205.35(3)
95k205.35(3)
No cognizable claim exists for breach of
warranty of habitability against a
condorrrinium.
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894k8
Condominium board members were not liable
to former unit owner in thei¡ individua[
capacities for breach of contract.

[3] Conspiracy 1.1
9lkl.1
A plaintiffwho has no viable underþing clairn
for fraud or any other tort has no civil
conspiracy claim.

[4] Condominium 8
89AK8
Former condorninium ulit owner who lost unit
in foreclosure lacked standing to seek
damages for the board members' neglect or
refusal to furnish condominium financial
records.

**20 Bonnee Linden, pro se.

Audrey A. Barr, for Defendant-Respondent.

Brendan T. Fitz¡latrick, for Defendants-
Respondent.

Scott S. Greenspun, for Defendants-
Respondent.

ANDRIAS, J.P., SAXE, BUCKLEY,
ROSENBERGER, and MARLOW, JJ.

*2L7 Order, Supreme Court, New York
County (Alice Schlesinger, J.), entered Augrrst
16, 2001, and orders, same court and Justice,
entered August 24, 200L, which, to the extent
appealed from as lirrited by the brief, granted
the motions of defendants Nationwide
krsurance, Inc. and Scottsdale **21 Insurance
Co., Cigna Property and. Casualty, Janice
Alkire, Bruce *218 Slavens and Sandra Jacoby
to dismiss the amended complaint as against
them, and denied plaintiffs cross motions to
amend the complaint, unanimously affrrmed,
without costs.

Plaintiff seeks to recover damages sustained
as a result of the 1998 foreclosure of her
condorniniu-rrr unit for her failure to pay
coürmon charges. The complaint alleges, itter
alia, that she withheld payment of the[2] Condominium B
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contmon charges because the individual
moving defendants, among others, failed
properþ to repair water damage to the
condominium and asserts claims against
condominium board members Alkire, Slavens
arlù Jacoby, individually, for breach of
contract, breach of warranty of habitability,
civil conspiracy, and failure to provide
plaintiff with the condominium's books and
records from 1979 to the present.

t1lt2lt3lt4l Plaintiffs clairns against the
individual board members for breach of t,I-e

condominium's contractual obligations and for
breach of the warranty of habitability were
properly dismissed since there is no cognizable
clai-rr for breach of warranty of habitability
against a condominium (see Frisch v. Bellmarc
Mgt., Inc., 190 A.D.2d 383, 597 N.Y.S.2d 962).
In any event, plainti-ffs clai¡ns would not lie
against the board members in their individual
capacities. In addition, since plaintiffhas no
viable underlying clairn for fraud or any other
tort, her civil conspiracy claim was properþ
dismissed (see Afexander & Alexander of New
York, Irrc. v. Fritzen, 68 N.Y.2d 968, 969, 510
N.Y.S.2d 546, 503 N.E.2d 102). Finally, since
plaintiffs condomi¡rium unit was foreclosed,
she is without standing to seek damages for
the individual defendants' neglect or refusal to
furrrish her with condominium fina¡rcial
records.

Since plaintiff was not an insured of any of
the movant insurers and there is no claim that
she obtained a judgment against any 'irsured'
under the insurance contracts at issue, her
claims against the movant iruurers were
properþ dismissed (see 294 A.D.2d 1,14, 116,
743 N.Y.S.2d 65).

We have considered plaintiffs remaining
arguments and frnd them unavailing.

299 A.D.2d 2L7,750 N.Y.S.2d 20, 2002 N-Y
Slip Op. 08251

END OF DOCUMENT
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Briefs and Other Related Documents

United States Court of Appeals,
Second Circuit.

MANUFACTURERS HANOVER TRUST
C OMPAN Y, Plaintiff-Appellee,

v.
Nicholas YANAKAS, Defendant-Appellant,

Charles Buonincontri and Camille
Buonincontri, Defendants.

No. 1512, Docket 92-9148

Argued Jr¡ne 14, 1993.
Decided Oct. 18, 1993.

Banks sued guarantor to enforce personal
guaranty of certain loans to debtor-
corporation. The United States District Court
for the Southern District of New York, John F.
Keenan, J., ordered guarantor to pay bank
$1,036,381.42 on its claim after dismissing
guarantor's affrrmative defenses and
cou¡rterclaims alleging fraudulent inducement
and breach of frduciary duty. Guarantor
appealed. The Court of Appeals, Kearse,
Circuit Judge, held that: (1) guaranty that
stated it was absolute and unconditional did
not preclude guarantor's claims of fraudulent
inducement, and (2) bank had no frduciary
duty to accept or respond promptly to
guarantor's proposal to restructu¡e debtor's
debts.

Afürmed in part; vacated in part and
remanded.

West Headnotes

[1J Guaranty 42(l)
195k42(1)

[lJ Guaranty 72
t95k72
Language of guaranty agreement stating that
it was absolute and unconditional was not
suffrciently specifrc, under New York law, to
bar guarantor's a-ffrrmative defenses of
fraudulent inducement, where g¡raranty form
was one that bank used routinely, rather than
product of negotiations between parties,
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agreement did not puryort to waive ånl'
defenses to its own validity, and agreement
did not address particular representations that
formed basis of fraudulent inducement clai¡ns.

[2] Evidence 397(2)
157k397(2)

[2] Evidence 434(1)
157k434(1)
Under New York law, if contract recites that
all parties' agreements are merged in written
document, parol evidence is not admissible to
van'J¡, or permit escape from, terms of
integrated contract; however, such general
merger clause is ineffective to preclude parol
evidence that party was induced to enter
contract by means of fraud.

[3] Evidence 434(1)
157k434(1)
Under New York law, even when contract
contains omnibus statement that written
i¡rstnrment embodies whole agreement, or
that no representations have been made, party
may escape liability u¡rder contract by
establishing that he was induced to enter
contract by fraud.

[4] Contracts 94(5)
95k94(5)
Under New York law, when contract states
that contracting party disclaims existence or
reliance upon specified representations, that
parby will not be allowed to claim that he was
defrauded into entering contract in reliance on
those representations.

[5] Guaranty 36(2)
195k36(2)

[5J Guaranty 72
L95]r.72
Under New York law, guarantor's claim of
fraudulent inducement based upon bank's
faih¡re to disclose to guarantor, on date it
obtained guarantee, its same-day procurement
of $550,000 note signed by part owner of
debtor-corporation whose debt was being
guaranteed was baned by guaranty, where
guaranty expressly covered all corporation's
debts "whether now existing or hereafber
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incurred" and expressly waived any and all
notice of creation of said obligations.

[6] Banks and Banking 100
52k100
Bank's rejection of, and failure to respond
promptly to, guarantor's proposal to
restructure borrower's debt by having bank
purchase second bank's security interest was
not breach of fiduciary duty under New York
law; guarantor failed to allege any facts
suffi.cient to convert bank's position with
respect to debtor from that of creditor-debtor
into that of frduciary absent allegations that
bank controlled assets or operations of debtor
or that bank otherwise exercised powers
beyond those of typical lender-creditor, bank
had not agreed to provide borrower with any
certain anount of financing, and there was no
allegation that bonower's agreements with
bank precluded bonower from searching for
such fi.nancing from others or that bank failed
to give proper notice of his decision to cease
providing frnancing.

[7] Banks andBanking 100
52k100
Under New York law, though in unusual
circumstances, frduciary relationship may
arise even between bank and customer if there
is either confrdence reposed which invests
person trusted with advantage in treating
with person so confi.ding, mere fact that
corporation has borrowed money from same
bank for several years is insufFrcient to
transform relationship i¡rto one in which bank
is frduciar¡r.

*311 Jamie M. Brickell, New York City
(Þryor, Cashman, Sherman & Flynn, Manuel
W. Gottlieb, on the brieO, for plaintiff-
appellee.

*312 David A. Field, New York City (Ira A.
Turret, Field, Lomenzo, T\¡rret & Blumberg,
on the brieÐ, for defendant-appellant.

Before: I{EARSE, PRATT, and MINER,
Circuit Judges.

KEARSE, Circuit Judge:

Page 676

Defendant Nicholas Yanakas appeals from a
firal judgment of the United States District
Court for the Southern District of New York,
John F. Keenan, Judge, ordering him to pay
plaintiff Manufacturers Hanover T\rust
Company ("MIIT" or the uBaxk")

$1,036,381.42 on its claim for enforcement of
Yanakas's personal guarantee of certain loans.
The district court (a) dismissed three of
Yanakas's affirmative defenses and
counterclaims, which asserted that Yanakas
had been fraudulently induced to sign the
guarantee, on the ground that the guarantee
stated that it was "absolute and
unconditional," (b) dismissed Yanakas's
remaining affirmative defenses and
counterclaims, which asserted that the Bank
had breached its frduciary duty, on the ground
that the answer faited to show the existence of
such a duty, and (c) granted flunmary
judgment in favor of the Bank. On appeal,
Ya¡akas contends that the district court erred
in dismissing his afürmative defenses and
counterclaims and in granting sumrnarT/
judgment against him. For the reasons
below, we affirm in part, vacate in part, and
remand for fiuther proceedings with respect to
the defenses of and counterclaims for
fraudulent inducement.

I. BACKGROUND

The present lawsuit arises out of loans from
MHT to Advance Ring Manufacturers, Inc.
("AIÌM"), which, prior to December 1986, was
owned in part by defendant Charles
Buonincontri ("Buonincontri") and in part by
one Arthur Abraham. Si¡ce this appeal
centers on the suffrciency of Yanakas's
affrrmative defenses and counterclaims, we
take the allegations of the defenses and
counterclaims as true. The following
description of the events is taken largely from
those allegations.

A. The Events

In December 1986, Buonincontri and
Abraham entered into an auction to determine
which of them would purchase the other's
interest in ARM. Buonirrcontri won the
auction and became president of ARM. Prior
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to the auction, Yanakas had made a loan of
$250,000 to ARM to help Buonincontri frnance
Ìris proposed purchase of Abraham's shares.
I:r June 1987, Yanakas converted his initial
loan to capital and paid A'RM an additiona.l
$250,000, thereby acquiring a257o interest in
the company. In 1988, he made further loans
and capital contributions totaling $500,000
and acquired an additional2SV4' in October of
that year, he became the owner of all issued
and outstanding shares of ARM.

MIIT had entered into a lending
relationship with ARM in 1985. At the tirne
of the December 1986 auction, ARM was
indebted to MHT in an amount that the Bank
places at $700,000. In April 1987, the Bank
loaned ARM an additional $350,000 (the
"1987 loan"), in connection with which it
obtained frnancial infonrration and personal
guarantees from Buonincontri and his wife,
defendant C amille Buonincontri.

In 1987 and part of 1988, ARM obtained
frnancing from both MHT and National
Westminster Bank ("NatWest"). Initially,
both banks were unsecured creditors.
Yanakas asserts that in early 1988, however,
NatWest surreptitiously obtained the
signature of Buonincontri to a document that,
unbeknownst to Yanakas, Buonincontri, and
ARM, converted NatWest's u¡secured position
into one secured by the assets of ARM.

On March 31, 1988, MHT told Yanakas that
the Bank would call its loans to ARM and
would cease to finance ARM's operations
unless Yanakas signed a personal guarantee
of the loa¡rs and paid down part of ARM's
outstanding ba-lance. In reliance on these
representations and on the Bank's promise to
continue frnancing ARM if he complied with
its demands, Yanakas (a) paid $100,000 of
ARM's 1987 loan, (b) invested an additional
$200,000 in ARM, and (c) executed a personal
guarantee of all of ARM's obligations to MHT,
agreeing, in part, as follows:

lYanakasl hereby absolutely and
unconditionally guarantees to Bank the
prompt *313 payment of claims of every
nature and description of Bank against
Borrower ... and any and every obligation
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and liability of Borrower to Ba¡k or another
or others of whatsoever nature and
howsoever evidenced, whether now existing
or hereafter incurred, originatly contracted
with Bank and/or with another or others and
no\4/ or hereafter owing to or acquired in any
manner, in whole or in part, by Bank, or in
which Bank may acquire a participation,
whether contracted by Bonower alone or
jointly and./or severally with another or
others, whether direct or indirect, absolute
or contingent, secu¡ed or not secured,
matured or not matured. (All of foregoing
are hereinafter referred to as "Obligations").

Guarantor waives any and all notice of
acceptance of this guarantee or the creation
or accrual of any of said Obligations.... This
guarantee shall be a continuing, absolute
and unconditional guarantee of payment
regardless of the validity, regularity or
enforceability of any of said Obligations or
pur¡rorted Obligations....

(Guarantee of AII Liabi,lity and Security
Agreement, dated March 31, 1988
("Guarantee"), at 1 (emphasis added).)
Unbeknownst to Yanakas, on the day that he
executed the Guarantee, MIm ako got
Buonincontri, as ARM's president, to execute
a ne\ry demand promissory note to MIIT ín the
amount of $550,000 (the "1988 note" ).

In April 1988, after learning of NatWest's
security interest in ARM's assets, Yanakas
urged MHT to purchase that interest, for
which Yanakas would put up $700,000,
roughly the anrount of the debt to NatWest, as
security. Yanakas stressed the rreed for a
prompt response in order to allow AR,L to
process orders for the 1988 Christmas season.
The Bank promised to consider the proposition
but delayed acting on it, and eventually
rejected it. Shortly after acquiring Yanakas's
Guarantee, the Ba¡k ceased funding ARM's
operations and demanded repayment of all
ARM loans.

ARM was ultimately unable to obtain
adequate frnancing for the 1988 Christmas
season, and it f,rled for ban-kruptcy.

B. The Present Lawsuit and the Opinion
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Below

In 1990, MHT com¡nenced the present action
against Yanakas and the Buonincontris as
guarantors of its loans to ARM. MHT sought
$210,000, the outstanding balance on the 1987
loan, plus interest, and $550,000 plus interest
on the 1988 note. Yanakas, while denying
knowledge of the precise details of ARM's
indebtedness to the Bank, asserted five
a,ffrrmative defenses and counterclaims
against the Bank. His first three affirmative
defenses and counterclairns alleged that MIIT
had induced hirn to sigrr the Guarantee (1) by
afürmatively representing that if Yanakas
complied with its demands, the Bank would
not call its loans to ARM and would continue
to finance A-IùM's operations, and (2) by
concealing from hirn materia-l information,
including (a) the fact that on the day it
extracted the Guarantee ÍÌom Yanakas, the
Banh had Buonincontri sigrr the 1988 note for
$550,000, (b) ttre fact that the Bank had
discovered that, beginning in late 1986, the
Buonincontris had rnisrepresented their
frnancial circumstances, and (c) the fact that
the Bank had no intention of continuing to
provide frnancing to ARM:

31. Upon information and belief, at the
time Yanakas' guarantee was requested; (a)

the Bank had discovered that NatWest had
been given a secured position in the assets of
ARM; (b) tfre Ba¡rk had also discovered that
Charles and Camille had given the Bank a
false financial statement in late 1986, which
did not reflect [a $1,000,000] mortgage on
their home; (c) the Bank had decided to
terminate the loans to ARM and not to
continue financing ARM but to seek
Yanakas' guarantee before it made its
position public; (d) the Bank had assigned
ARM's loans to its "workout" department,
which, upon information and belief, was for
problem loans whích the Bank wanted to
liquidate rather than continue; and (e) the
Bar¡k had previously released Abraham's
guarantee.
*314 32. None of the foregoing signiñcant
and material facts were made known by the
Bank to Yanakas prior to the time that
Yanakas signed the guarantee. Had
Yanakas been advised of any of said facts,
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he would not have signed the guarantee
(A¡swer ff 31, 32.)

Yanakas's fourih and fifth affirmative
defenses and counterclaims alleged that the
Bank controlled the frnances of ARM, that
Yanakas had no other financial options, and
that a relationship of tmst and confrdence
therefore existed between MHT and ARM.
Yanakas alleged that the Bank had breached
its frduciary duty to ARM and Yanakas by not
responding prornptly to, and by then rejecting,
Yanakas's proposal that MHT purchase
NatWest's position- He alleged that while
delaying its response, the Bank never had any
intention of forbearing from calling ARM's
loans or of continuing to fi.nance its
operations; that the Bank had already taken
an internal step toward liquidation of those
loans; andthat

ltlhe Bank acted in a heavy-handed,
comrnercially unreasonable and grossly
negligent manner without regard to the
rights of Yanakas or ARM, in bad faith, and
wiltfrrlly and maliciously by not accepting
the aforesaid proposal, in delaying in acting
on the proposal, and in demanding payment
of the loans to ARM. The Bank's acts
caused ARM to frle for bankruptcy resultirg
in a total loss of Yanakas' investment and
loans to ARM.

(Answer { 48.)

Yanakas requested rescission of the
Guarantee, $300,000 in compensatory
damages on account of his payment of
$100,000 on ARM's loans and his last capital
contribution of $200,000, and $7.5 million in
comperuatory damages because the Bank's
actions caused ARM to terminate its business,
depriving Yanakas of his investment and his
expected profrts. He also requested $7.5
million in exemplary damages.

MIfI moved pursuant to Fed.R.Civ.P.
12(bX6) to dismiss Yanakas's counterclairns for
failure to state a clai¡n on which reliefcan be
granted. It moved pursuant to Fed.R.Civ.P.
12(f) to strike his affrrmative defenses as
immaterial. In an Opinion and Order dated
February 20, 1992, 1992 WL 35880,
("Dismissal Order"), the district court granted
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MHT's motions. Citing Citibank, N.A. v.
Plapinger, 66 N.Y.2d 90, 495 N.Y.S.2d 309,
485 N.E.2d 974 (1985), the court dismissed
Yanakas's fi¡st three affrrmative defenses and
counterclaims, ruling that "under New York
law fraudulent inducement is not a valid
defense to enforcement of a[ I guarantee
which, by its terrns, is 'absolute and
unconditional.' " Dismissal Order at 6.
"Because the guarantee that Yanakas signed
states that it [is] 'absolute and unconditional,'
the defense of fraudulent inducement is
u¡ravailable to Yanakas." Id. at 6-7. The
court also dismissed Yanakas's fourth and
fifth affrrmative defenses and counterclaims,
rejecting his contention that the debtor-
creditor relationship between ARM and the
Bank was fiduciary in nature, and concluding
that Yanakas had failed to allege any facts
that would have created a duty on the part of
MIIT to respond to or accept Yanakas's April
1988 proposal within a particular period of
time. Id. at 9.

MHT promptly moved for sunmarJ¡
judgment on its clairn against Yanakas. In an
Opinion and Order dated July 31, L992, L992
WL 196789, ("Sumrnar¡r Judgment Decision"),
the district court granted the motion, stating
that despite his affrrmative defenses Yanakas
had "admitltedl alt relevant allegations upon
which [his allegedJ liability is premised," and
had 'fu-lly acknowledged his guarantee of
ARM's outstanding debt to MHT." Summary
Judgment Decision at 3. Since the
affrrmative defenses had been stricken, the
court concluded that Yanakas's "la]dmission of
this debt and the execution of a guararrtee for
the full extent of that debt lelft] no unresolved
genuine issue of material fact to be
addressed." Id. at 3-4. Further finding no
genuine issue to be tried as to the amount of
the debt, the court ruled that MIIT was
entitled to judgment against Yanakas for
$1,036,381.42, representing a total of
$760,000 outstanding on the two ARM debts,
plus accrued interest.

Noting that the Buonincontris had frled for
bankruptcy, thereby delaying the resolution of
any clairns against them, the court ordered
that a final judgment be entered in favor of
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*315 MIII against Yanakas pursuant to
Fed.R.Civ.P. 54(b). This appeal followed.

II. DISCUSSION

On appeal, Yanakas contends principally
that the district court ered in ru-ling (1) that
the fact that his Guarantee stated that it was
"absolute and unconditional" precluded his
claims of fraudulent inducement, and (2) that
the Bank had no frduciary duty to accept or
respond promptly to his proposal to
restructure ARM's debts. For the reasons
below, we aglee in part with the first
contention but reject the second.

A. The Claim.s of Fraudulent Inducement

[1][2] Und.er New York law, which by the
terms of the Guarantee governs this diversity
actior¡ if a contract recites that atl of the
parties' agreements are merged in the written
document, parol evidence is not adrnissible to
varJr, or permit escape from, the terms of the
integrated contract. See, e.g., Fogelson v.
Rackfay Constmction Co., 300 N.Y. 334, 340,
90 N.E.2d 881, 884 (1950). Such a general
merger clause is ineffective, however, to
preclude parol eviderrce that a party was
induced to enter the contract by means of
fraud. See, e.g., Sabo v. Delman, 3 N.Y.2d
155, 161-62, 164 N.Y.S.2d 714, 7L7-rg, L43
N.E.2d 906 (1957); Bridger v. Goldsmith, 143
N.Y. 424, 428, 38 N-8. 458, 459 (1894)
(general rule is that "fraud vitiates every
transaction"). Thus, even when the contract
contains "an omnibus statement that the
written instrument embodies the whole
agreement, or that no representations have
been made," a party may escape liability
under the contract by establishing that he was
induced to enter the confuact by fraud.
Da¡ann Realty Corp. v. Harris, 5 N.Y.zd 317,
320, 184 N.Y.S.2d 599, 601-02, 157 N.E.2d
597, 598-99 (1959) ("Danann "); see also id. at
320-2t, 184 N.Y.S.2d at 601-02 (citing, inter
alia, Sabo v. Delman arrd Bridger v.
Goldsmith ).

[3] When, however, the contract states that a
contracting party disclaims the existence of or
reliance upon specified representations, that
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party will not be allowed to claim that he was
defrauded into entering the contract irr
reliance on those representations. See

Citibank, N.A. v. Plapinger, 66 N.Y.2d 90, 94-
95, 495 N.Y.S.2d 309, 31"1, 485 N.E.zd 974,
976 ("Plapinger "); Danann, 5 N.Y.2d 317,
320-21, 184 N.Y.S.2d 599, 602, 157 N.E.2d
597, 599. In Danann, the purchaser ofa lease
on a buildfutg sought damages for fraud,
clairning that it had entered into the contract
of sale as a resuft of the selling defendants'
false representations "as to the operating
expenses of the building and as to the proñts
to be derived from the investment." Id. at
319, 184 N.Y.S.2d at 600, 157 N.E.2d at 598.
The contract itself, however, stated that "
'[t]he Seller has not made any
representations as to the erçenses [orJ
operation ... lofl the aforesaid premises ... and
the Purchaser hereby expressly acknowledges
that no such representations have been made
....' " Id. at 320, L84 N.Y.S.2d at 601, 157
N.E.2d at 598 (emphasis in Danann ). The
contract also stated that all of the parties'
understandings and agreements were merged
in the contract, " 'neither party relyirg upon
any statement or representation, not embodied
in this contract, made by the other.' " Id.
(emphasis in Danann ). The Danarur court,
after noting that a general and vague merger
clause would not bar parol evidence to support
a fraud claim, ruled that the fraud claim in
the case before it was bared by the
purchaser's express disclaimer in the contract
of any reliance on that specific representation.
"lP]laintiff has in the plainest language
announced and stipulated that it is not relying
on any representations as to the very matter
as to which it now claims it was defrauded.
Such a specific disclai¡ner destroys the
allegations in plainti-ffs cornplaint that the
agreement was executed in reliance upon
these contrary oral representations...." Id. at
320-2I, 184 N.Y.S.2ð. at 602, 157 N.E.2d at
599.

In Plapinger, the court applied the Danann
principle to an "absolute and unconditional"
guarantee of a company's debts given by
corporate ofFrcers in connection with ¿rn

agreement by the plaintiff banks to
restructure the company's indebtedness. The
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guarantee stated that its " 'absolute and
unconditional' " nâture was " 'irrespective of.'

(i) any lack of validity ... of the ... Restated
Loan Agreement ... or any other agreement or
*316 instnrment relating thereto', or '(vii) any
other circumstance which might otherwise
constitute a defense' to the g'uarantee."
Plapinger, 66 N.Y.2d at 95, 495 N.Y.S.2d at
3I2, 485 N.E.2d at 977. Following a default
by the corporation, the banks brought suit to
enforce the guarantee against the officers.
The officers sought to defend by alleging that
they had been induced to enter into the
guarantee agreement by the plaintiff banks'
fraudulent representation that the banks lrad
committed themselves to providing the
corporation an additional line of credit.

The Plapinger court, while confrrming tlae
traditiona-l principle that a general merger
clause is insuffrcient to bar a defense of fraud
in the inducement, see id. at 94-95, 49b
N.Y.S.2d at 311, 485 N.E.2d at 976, affrmed
the dismissal of the guaranteeing officers'
fraud defense on the ground that it was
inconsistent with their specific recitals in the
contract. First, though noting that the
guarantee before it was "not the explicit
disclaimer present in Danann, " the Plapinger
court observed that the guarantee was by no
means a generalized boilerplate clause but
rather \¡/as a "multi¡nillion dollar personal
guarantee" that w¿t6 sig¡ed "following
extended negotiations between sophisticated
business people." 66 N.Y.2d at 95, 495
N.Y.S.2d at3L2,485 N.E.2d at 977.

Second, the court found that the "substance'o
of tJ:"e guarantee encompassed not only the
financing agreements for the debtor
corporation" but also " 'any other agreemerrt
or instrument relating thereto,' " which
included the guarantee itself. Id. Thus, the
officers had agreed that their guarantee was
"absolute and unconditional irrespective of
any lack of validity or enforceability of the
guarantee," id. at 92, 495 N.Y.S.2d at 309,
485 N.E.2d at 974 (emphasis added), and
"irrespective of ... any other circumstance
which might otherwise constitute a defense"
with respect to the guarantee, id. The court
concluded that if it were to allow the officers
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to plead fraudulent inducement of the
guarantee, it would in effect condone a
fraudulent representation by the officers
themselves of their own intentions vis- a-vis
the guarantee. See id. at 95, 495 N.Y.S.2d at
312, 485 N.E.2d at 977; see also Danann, 5
N.Y.2d at 323, 184 N.Y.S.2d at 604, L57
N.E.2d at 600 (same).

Following Danann and prior to Plapinger,
this Court noted that in order to be considered
sufficiently specific to bar a defense of
fraudulent inducement under Danann" a
guarantee must contain e>çlicit disclairners of
the particular representations that form the
basis of the fraud-in-the-inducement claim.
See Grumman Allied Industries, Inc. v. Rohr
Industries, Inc., 748 F.zd 729 (2d Ctu.1984).
We stated that "[t]he Danann rule operates
where the substance of the disclaimer
provisions tracks the substance of the a-lleged
misrepresentations." 748F.2d at 735. Given
the Plapinger court's emphasis on the fact
that the defendants there had negotiated an
agreement in which they expressly waived
any challenge to the validiþ ofthe guarantee
itself, we are of the view that the ruling in
Plapinger does not materially alter the
principle established by Danann.

This view is supported by many state court
decisions since Plapinger that have ruled that
the mere general recitation that a guarantee
is "absolute and unconditional" is insufficient
under Plapinger to bar a defense offraudulent
inducement, and that the touchstone is
specifrcíty. Thus, where specificity has been
lacking, dismissal of the fraud claim has been
ruled inappropriate. See, e.g., Zaro Bake
Shop, Inc. v. David, 176 A.D.zd 721,72L, 574
N.Y.S.2d 803, 804 (2d Dep't 1991) (mem.) ("
'absolutely and unconditionally' liable
language, in and of itself, was ... insuffrcient
to preclude proof of fraud in the
inducement"); Dßilippo v. Hidden Ponds
Associates, 146 A.D.2d 737, 737-38, 537
N.Y.S.2d 222, 223-24 (2d Dep't 1989) (mem.)
(contract provision not a bar to fraud-in-
i¡rducement clairn where contract provision
"d[id] not specifically disclaim reliance on any
oral representation concerning the particular
matter as to which plainti-ffnow claims he was
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defrauded"); GllE Au.tomatic Electric Inc. v.
Martin s Inc., 127 A.D.2d 545, 546-47, BLz
N.Y.S.2d 107, 108 (lst Dep't 1987) (mem.)
(recitation that underþilg notes are absolute
and unconditional does not bar proof of fraud
in inducement of guarantee since there was
"not ... a specifrc disclaimer, *317 as in both
Plapinger and Danann Realty and, therefore,
the principle of those cases does not apply");
Goodridge v. Fernandez, I2l A.D.2d 942,945,
505 N.Y.S.2LL44, L47 (lst Dep't 1986) (mem.)
(defendant Fernandez, sued on his guarantee,
not bared. from asserting fraud-in-inducement
defense because, "in sharp contrast to the
guarantee in [Plapinger ], lFernandez's
guaranteel contains no specifrc disclaimer of
defenses available to the guarantor with
respect to the guarantee").

Where the fraud claim has been dismissed,
the disclaimer has been suffrciently specifrc to
match the alleged fraud. See, ê.8.,
Manufacturers Hanover Tïust Co. v. Restivo,
169 A.D.2d 413, 4L4,564 N.Y.S.2d 141, 141
(lst Dep't) (mem.) (clairns that "n/fifll
representative fraudulently represented that
ldefendants'ì guarantees were temporarlr and
conditional upon MHT's advancing sufücient
funds to consummate a business merger are
barred by the language of the guarantees
stating that they were continuing and
u¡conditional " (emphasis added)), appeal
dismissed, 77 N.Y.2d 989, 571 N.Y.S.2d 914,
575 N.E.2d 400 (1991); First City National
Bank & Tfust Co. v. Heator¡ 165 A.D.2d 710,
7L1-12,563 N.Y.S.2d 783, 783-84 (lst Dep't
1990) (mem.) (guarantee barred fraud-in-
inducement defense that was "in direct
contradiction to the t I specific
acknowledgement" made in the guarantee);
Marine Midland Bank, N.A. v. CES/Cornpu-
Tech, Inc., I47 A.D.2d 396, 397, 537 N.Y.S.2d
818, 819-20 (lst Dep't 1989) (mem.)
(contractual disclaimer in which defendant
expressly "waiveld] the right to assert
defenses, setoffs and counterclaims ... in any
action or proceeding in any court arising or¡
out of, under, by virbue of, or in any way
relating to this Note or the transactions
contemplated hereby " (emphasis added) was
"suffrciently specific to foreclose the defense of
fraudulent inducement,"). But see Bank
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Leumi TYust Co. v. Block 3102 Corp., 180
A.D.2d 588, 589, 580 N.Y.S.2d 299, 300 (lst
Dep't) (mem.) ("The language of the
guarantees specifies that they are absolute
and unconditional, negating the claim of
fraudulent inducement....") (precise language
ofguarantees not disclosed in opinion), appeal
denied, 80 N.Y.2d 754,587 N.Y.S.2d 906, 600
N.E.2d 633 (1992).

[4] In the present case, Yanakas's Guarantee
is, for the most part, signifrcantly different
from the guarantee at issue in Plapinger.
First, there is no indication that the Yanakas
Guarantee, which is in a preprinted form, is
anything but a generalized boilerplate
exclusion. The form was one that MHT
apparently used routinely; an aftìdavit
submitted by MHT's coursel in support of the
Bank's motion to dismiss the affirmative
defenses and counterclaims attached copies of
an identical MHT guarantee form executed by
others in connection with financing unrelated
to ARM. There was no evidence that the
scope or character of the Guararrtee was the
product of arry negotiations between the
parties.

More inportantly, the Yanakas Guarantee
does not pur¡lort to waive any defenses to its
own validity. Rather, the Guarantee states
that Yanakas "absolutely and unconditionally
guarantees" all "obligationlsl and liabilitliesl
of Borrower to Ba¡¡k or another or others," and
states that the "guarantee shall be a
continuing, absolute and unconditional
guarantee of payrnent regardless of the
validity, regularity or enforceability of any of
said Obligations " (emphasis added). The
term "Obligations" is explicitly defrned in the
Guarantee with reference only to obligations
of ARM. Thus, the Ya¡akas Guarantee
contains no disclai¡ner as to the validity,
regularity, or enforceability of the Guarantee
itself. It also contai¡s no disclaimer of the
existence of or reliance upon representations
by MHT, no express reference to any promise
of continued fìnancing, and no blanket
disclai¡ner of the type found in Plapinger as to
"any other circumstance which might
otherwise constitute a defense" to the
Guarantee.
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[5] One of Yanakas's bases for clairning
fraud in the ilducement, however, is barred
by the Guarantee. Yanakas alleged that the
Bank had failed to disclose to hirn its sarne-
day procurement of the $550,000 note signed
by Buonincontri. The Guarantee, however,
expressly covers ARM debts "whether now
existing or hereafter incurted," and expressly
"waives any and all notice of ... the creation -..
of any of said Obligations." These terms are
sufFrcientþ specifi.c to preclude *318 any claim
that the Bank defrauded Yanakas by failing to
disclose the existence or iÍrminence of the
1988 note.

In other respects, the Guarantee given by
Yanakas does not, in words or su-bstance,
contain disclaimers of the representations that
forrrred the basis of his claim of fraudulent
inducement. Accordingly, the decision of the
district court to dismiss the frrst three
affirmative defenses and counterclaims must
be vacated. The court's ruling that MITT was
entitled to stunmarf/ judgment against
Yanakas, premised as it was on the dismissal
of those defenses, must likewise be set aside.

B. The Remaining Counterclaims

[6] Yanakas's fourth and f¡fth affurnative
defenses and counterclaims, which center on
his April 1988 proposal to restructure ARM's
debt by having MHT purchase NatWest's
security interest, asserted that I\GIT's
rejection of, and failure to respond promptly
to, his proposal constituted a breach of MHT's
frduciary duty. His challenge to the district
court's dismissal of these claims is without
merit.

î71 Under New York law, the "usuâ-I
relationship of bank and. customer is that of
debtor and creditor," Aâ-ron Ferer & Sons Ltd"
v. Chase Ma¡hattan Bank, N.4., 731 F.2d
ILz,l22 (2d CiÌ.1984); see Bar¡k Leumi Tlust
Co. v. Block 3102 Corp., 180 A.D.2d at 589,
580 N.Y.S.2d at 301, "and does not create a
fìduciary relationship between the bank and
its borrower or its guarantors," id. Though in
unusual circumstances, a. frduciary
relationship may arise even between a bank
and a customer if there is either "a confrdence
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reposed which invests the person trusted with
an advantage in treating with the person so

confiding," Fisher v. Bishop, 108 N.Y. 25,28,
15 N.E. 331, 332 (1888), or an assumption of
control and responsibility, see, e.g., Gordon v.
Bialystoker Center & Bikur Cholim, Inc., 45
N.y.2d 692, 698, 412 N.Y.S.2d 593, 596, 385
N.E.2d 285,287-88 (1978), the mere fact that a
corporation has borrowed money from the
same bank for several years is insufücient to
transform the relationship into one in which
the bank is a frduciary, see Aaron Ferer &
Sons Ltd. v. Chase Manhattan Bank, N.4.,
731 F.2d at 122.

Seeking to avoid the application of this well-
established principle, Yanakas relies on
K.M.C. Co. v. Irving T?ust Co., 757 F.zd752
(6th Cir.1985) ("K.M.C."). His reliance is
misplaced. K.M.C. involved an agreement by
Irving Tïust Co. ("Irving") to extend the
debtor a $3.5 million line of credit, in
consideration of which the debtor assigned all
of its business receipts to an account to which
only Irving had access. Thus, the debtor had
an express agreement for a certain sum of
credit, and Irving had control over assets of
the debtor, i¡npeding the debtor from seeking
new financing. The Sixth Circuit held that,
in these circumstances, Irving's termination of
the line of credit without advance notice
breached an irnplied covenant of good faith.
Ttris Court has held that the fiduciary
obligation found in K.M.C. is not present
where a bank has "never represented that
credit of a certain amount would be provided,
and [the borrower] had no reasonable
ex¡rectation of continued, rnuch less expanded,
credit." Fasolino Foods Co. v. Banca
Nazionale del Lavoro, 961F.2d 1052, 1058 (2d
ctu.1992).

Yanakas's answer did not allege any facts
sufficient either to convert MHT's position
from that of creditor into that of fiduciar¡r or
to liken his ci¡cumstances to those in K.M.C.
The answer did not allege that MHT
controlled the assets or operations of ARIVI or
that MHT otherwise exercised. powers beyond
those of a typical lender-creditor. Ya¡rakas
did not allege that MHT had agreed to provide
ARM with any certain amount of financing.
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He did not allege any agreement by MHT to
Yanakas's proposed restructuring of ARM's
debt, nor any representations by MHT
suggesting that it would agree to that
proposal. Though Yanakas alleged that ARI\[
was unable to fìnd financing elsewhere, there
was no allegation that ARM's agreements
with MHT precluded ARM Ílorn making a
sea¡ch for such frnancing or that the Bank
failed to give proper notice of its decision to
cease providing frnancing. We agree with the
district court that Yanakas failed to allege
arry facts showing a fiduciary duty on the part
of the Bark.

*319 CONCLUSION

We have considered all of the contentions of
the parties in support of their respective
positions on this appeal and, except as
indicated above, have found them to be
without merit. We vacate so much of the
judgment of the district court as dismissed
Yanakas's first three affirrnative defenses and
counterclairns and granted judgment in favor
of MHT; we affirrn so much of the judgment
as dismissed the fourth and fifth affrrmative
defenses and counterclaims; and we remand
to the district court for further proceedings not
inconsistent with the foregoing.

No costs are awarded at this time. In the
event that Yanakas ultirnately prevails on
any of his affrrmative defenses or
counterclai¡ns, the district court may award
him the costs ofthe present appeal.
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Supreme Court, Appellate Division, Third
Department, New York.

MARCELLUS CONSTRUCTION COMPANY,
INC., Respondent,

v.
VILLAGE OF BROADALBIN et al.,

Defendants,
and

McDonald Engineering, P.C., Appellant'

Feb. 6, 2003.

Contractor that successfirlly bid on village
sewer project brought action against village
and engineer that provided design information
in corurection with the project. The Supreme
Court, Fulton County, Sise, J., dismissed
contractor's fraud and negligent perforrnance
clairns against the engineer, but denied
engineer's stúìmar1r judgment motion with
regard to contractor's negligent
misrepresentation claim, and engineer
appealed. The Supreme Court, Appellate
Division, Kane, J., held that: (1) contractor
and engineer did not have relationship
approaching privity, so as to permit contractor
to recover from engineer for its alleged
negligent misrepresentatioru concerning
preexisting subsurface site conditions, and (2)

even if contractor and engineer had
relationship approaching privity, contractor
failed to show that engineer made negligent
misrepresentations.

Affrrmed as modified.

West Headnotes

[1] Fraud 29
184k29
Before a party may recover in tort for
pecuniary loss sustained as a result of
another's negligent misrepresentations, there
must be a showing that there was either
actual privity of contract between the parties
or a relationship so close as to approach that of
privity.

[2]Fraud 29
t84U29
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Contractor that successfully bid on village
sewer project and engineer that provided
technical data concerning the project did not
have relationship approaching privity, so as to
permit contractor to recover from engineer for
its alleged negligent misrepresentations
concerning preexisting subsurface site
conditions; although engineer was aware that
purpose of its design plans was to assist
contractors in preparation of bids, its contract
with village provided that its acts would not
give rise to any duty to contractors, and it did
not discuss subsurface conditions in its pre-
award meeting with contractor.

[3]Fraud 13(3)
184k13(3)
Even if contractor that successfirlly bid on
village sewer project had relationship
approaching privity with engineer that
provided technical data concerning the project,
contractor faited to show that engineer made
negligent misrepresentations concerning
preexisting subsurface site conditions;
engineer's only representations with respect to
subsurface conditions were resufts of 28 test
borings, and there was no evidence that
engineer misrepresented results of those
borings or that the borings were negligently
performed.

**475 Fox, Charles & Kowalewski L.L.P.,
Cli-fton Park (Suzarure H. Charles of counsel),
for appellant.

Bond, Schoeneck & King L.L.P., Albany
(CarI Rosenbloom ofcounsel), for respondent.

Before: CREW il, J.P., SPAIN,
CARPINELLO, LAIITINEN ANd KANE, JJ.

*640 KANE, J

Appeal from an order of the Supreme Court
(Sise, J.), entered December 13, 2001 in Fulton
County, which partially denied a motion by
defendant McDonald Engineering, P.C. for
sunìÍrarf/ judgrnent dismissing the complaint
against it.

In July L994, defendant McDonald
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Engineering, P.C. was retained by defendant
ViIIage of Broadalbin to provide planning,
design and construction phase engineering
services for a sewage collection system in the
Vitlage. Pursuant to its contract, McDonald
prepared the bid documents that included
information on subsurface conditions. As the
low bidder, plaintiff was awarded the contract
by the Village. IJpon commencing work,
plainti-ff encountered subsurface conditions,
such as boulders and mislocated utility lines,
that plaintiff alleges varied from the
descriptions in the "technicaf data" provided
by McDonald. As a result, plaintiff incu¡red
additionat expense for which it sought and
was denied payment by McDonald. Plaintiff
subsequently commenced this action against
defendants, alleging, inter alia, that
McDonald negligently performed its
engineering services, and comrnitted fraud
and negligent misrepresentation concerning
preexisting subsurface site conditions.
Supreme Courb granted McDon¿ld's motion
for summary judgment dismissing plaintiffs
clairns as to fraud and negligent performance.
However, the court denied the motion as to
the claim of negligent misrepresentation,
holding that there was a relationship so close
as to be the functional equivalent of privity
between plaintiff and McDonald, allowing
plaintiff to maintain a clairn of negligent
misrepresentation against McDonald. This
appeal followed.

[1][2] "[B]efore a party may recover in tort
for pecuniary loss sustained as a result of
another's negligent misrepresentations, there
must be a showing that there was either
actual privity of contract between the parties
or a relationship so close as to approach that of
privity" (Prudential Ins. Co. of Am. v. Dewey,
Ballantine, Bushby, Palmer & Wood, 80
N.Y.2d 377, 382, 590 N.Y.S.2d 831, 605
N.E.2d 318; see CFJ Assoc. of N.Y. v. Hanson
Indus., 274 A.D.2d 892, 895, 711 N.Y.S.2d
232). * t d< "'Where, as here, no privity of
contract exists between the parties, the Court
of Appeals has identified three criteria for
imposing liability upon the maker of a.

negligent misrepresentation: '(1) an
awareness by the maker of the statement that
it is to be used for a particular purpose; (2)
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reliance by a known party on the statement in
furtherance of that purpose; and (3) some
conduct by the maker of the statement *641

Iinking it to the relying party and evincing its
understanding ofi that reliance' " (Rayco of
Schenectady v. ;City of Schenectady, 267
A.D.2d 664, 665, 699 *+476 N.Y.S.2d 594,
quoting Prudential Ins. Co. of Am. v. Dewey,
Ballantine, Bushby, Palmer & Wood, supra at
384, 590 N.Y.S.2d 831, 605 N.E.2d 318; see
Yanas v. Albany Med. Ctr. Hosp., 294 A.D.2d
769, 77I, 744 N.Y.S.2d 5L4). In applying
these principles to the facts herein, we
conclude that plaintiff has failed to tender
admissible proof of a relationship which is
tantamou¡rt to that of privity.

Since McDonald's design of the project was
part ofthe final bid package for all interested
constrrrction bidders, we conclude that the frrst
prong of the tripartite test has arguably been
satisfied. Clearly, the record before us
sustains plaintiffs allegations that McDonald
was aware that one of the purposes of its
design plans \Ã/as to assist construction
companies in preparing their bids for the
project (see Ossining Union Free School Dist.
v. Anderson La Rocca Anderson, 73 N.Y.zd
4r7, 424,541 N.Y.S.2d 335, 539 N.E.2d 91).

As to the second prong, however, the
contract between plaintiff and the Village
provided that McDonald was to act as "owner's
representative" and that the acts of McDon¿ld
would not "create, impose or give rise to any
duty owed by ENGINEER to CONTRACTOR"
(see McNar Indus. v. Feibes & Schmitt,
Architects, 246 A.D.2d 993, 994, 667 N.Y.S.2d
88, lv. denied 91 N.Y.2d 8L2, 672 N.Y.S.2d
848, 695 N.E.zd 717). Nor do we consider
plaintiff a "kno\ün party" merely because it
wâs a potential bidder (see e.g. Reliarrce Ins.
Co. v. Morris Assoc., 200 A.D.2d 728,729,607
N.Y.S.2d 106) or that McDonald knew that
plaintiff was "part of a defrnable class which
would rely on the plans" (id. at 729, 607
N.Y.S.2d 106). Rather, we find plaintiff to be
part of an " 'indeterminate class of persons
who, presently or in the future, might [act] * ** in reliance on [McDonald's plarul' " (IT
Corp. v. Ecology & Envtl. Eng'g, 275 
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N.Y"zd 702, 722 N.Y.S.2d 794, 745 N.E.2d
1016, quoting Ultramares Corp. v. Touche,
255 N.Y. 170, 183, 174 N.E. 441). The fact
that there was a pre-award meeting between
plaintiff and McDonald does not compel a
different result as, inter alia, at the time of
the meeting, plaintiff had already submitted
its bid for the project.

Finally, with respect to the thìrd prong, we
find no conduct between plainti-ff and
McDonald evincing McDonald's understanding
that plaintiff had, in fact, relied on
McDonald's subsurface information in
preparing its bids. To the contrary, there was
no discussion of the subsurface information at
the pre-award meeting. Most significantly,
the bidders' instructions unequivocally
advised bidders that they were required to
conduct their own investigation concerning
site conditions. Here, the record indicates that
plaintiff u¡rderstood that another bidder
conducted subsurface explorations prior to
submitting a bid on the project, but plaintiff
elected not to do so. *642 Furthermore, the
contract signed by plaintitr clearly states that
the soil boring information is not part of the
contract documents nor is the information
guaranteed. Although Supreme Court may be
correct in its reasoning that the bid documents
were prepared to provide information to
plaintiff as opposed to the Village, neither the
preparation of the documents, nor the pre-
award meeting between plaintiff and
McDona-Id, " 'evinces [McDonald's]
understanding of lplaintiffsl reliance' " upon
the technical data and site descriptions
exclusively in the preparation of its bid (Yanas

v. Albany Med. Ctr. Hosp., 294 A.D.zd 769,
77L, 744 N.Y.S.2d 514, supra, quoting Credit
Alliance Corp. v. Andersen & Co., 65 N.Y.2d
536, 551, 493 N.Y.S.2d 435, 483 N.E.2d 110).
Accordingly, wê frnd no relationship
approaching privity between plaintiff and
McDonald suffrcient to withstand a motion for
sunmarJr judgment (see **477 Pa:rrott v.
Coopers & Lybrand, 95 N.Y.2d 479, 483,718
N.Y.S.2d 7 09, 7 41 N.E.2d 506).

t3l Even if plaintiff had established a
relationship with McDonald "so close as to
approach that of privity" (Prudential Ins. Co.
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of Am. v Dewey, Ballantine, Bushby, Palmer
& Wood, supra at 382, 590 N.Y.S.2d 831, 605
N.E.2d 318), McDonald's motion should have
been granted. A review of the record discloses
that the only representations made by
McDonald with respect to subsurface
conditions were the results of the 28 test
borings performed in 1996. In response to
McDonald's motion for summar¡l judgment,
plaintiff failed to set forth any facts
demonstrating that McDonald misrepresented
in any way the results of the 28 test borings or
that said borings were in some manner
negligently performed. Having failecl to set
forth ¿ìny proof of a negligent
misrepresentation" plainti-ffs cause of action
for same must fail (see Depot Constr. Corp. v.
State of New York, 19 N.Y.2d t09, lL4, 278
N.Y.S.2d 363,224 N.E.2d 866; Bilotta Constr.
Corp. v. Village of Mamaroneck, 199 A.D.2d
230, 232, 604 N.Y.S.2d 966).

ORDERED that the order is modifìed, on the
law, with costs to defendant McDonald
Engineering, P.C., by reversing so rnuch
thereof as partially denied said defendant's
motion; motion granted in its entirety,
sunma.ry judgment awarded to said defendant
and complaint dismissed against it; and, as so

modifred, affrrmed.

CREW [, J.P., SPAIN, CARPINELLO ANd
LAIITINEN, JJ., concur.

302 A.D.2d 640, 755 N.Y.S.2d 474, 2003
N.Y. Slip Op. 10728
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Supreme Court, Appellate Division, First
Department, New York.

MARINE MIDLAND BANK, Plaintiff-
Respondent,

v.
PAIM BEACH MOORINGS, INC., et al.,

Defendants-Appellants.

March 16, 1978.

Bank brought action to recover on an
ursecured time note executed by defendant
corporation and by individual defendant as
guarantor. The Supreme Court, New York
County, Oliver C. Sutton, J., granted in part
plaintiffs motion for summar¡r judgrnent, and
defendants appealed. The Supreme Court,
Appellate Division, held that defendant, who
assumed a controlling interest in corporation
and signed as personal guarantor on its note,
could not defeat liability as guarantor on
asserted theory that he had been induced into
transaction by bank official
misrepresentations, where defendant had
opportunity to exarnine corporate records
before assuming obligations and, after buying
controlling interest in corporation, defendant
had urùimited access to relevant frnancial
records before causing corporation to discharge
previous obligations and before he became
personal guarantor on note.

Order and judgment aff,rrmed.

West Headnotes

Guaranty 20
195k20
Defendant, who assumed a controlling interest
in corporation and sigaed a6 personal
guarantor on its note, could not defeat
Iiability as guarantor on asserted theory that
he had been induced into transaction by bank
ofFrcial's misrepresentations, where defendant
had opporiunity to examine corporate records
before assuming obligations and, after buying
controlling interest in corporation, defendant
had u¡limited access to relevant frnancial
records before causing corporation to discharge
previous obligations and before he became
personal guarantor on note.

Page 690

**16 R. L. Ellis, New York City, for
pI ainti-ff-re spo ndent.

M. N. Nessen, New York City, for
defendants- appe Il ants.

*928 Before LUPIANO, J. P., and LANE,
MARKEWICH and SANDLER, JJ.

*927 MEMORANDUM DECISION

Order and judgment (2 papers), Supreme
Court, New York County, entered November
L6, 1977, granting in part plaintifÍs motion
for summary judgment, unanirnously
affirrned. Respondent shall recover of
appellant $60 costs and disbursements.

In afFrrming the order and judgment at
Special Term granting plaintiff in part
srunmary judgrnent, the +928 court does so for
reasons other than those stated in the opinion
at Special Term.

The underlying action by the plaintiffwas to
recover on an unsecured tirne note in the sum
of $385,000 executed by the defendant PaIm
Beach Moorings, Inc. (Palm Beach) and
guaranteed by the defendant Paul. In
resisting the motion for srrmmary judgment,
the defendants contended that the note in
question was a renewal of prior si¡nilar notes,
which in turn derived frorn still earlier notes
totalling $725,000 executed by the defendant
PaIm Beach and endorsed by the previous
controlling stockholder of that corporation,
one Abraham Wolosoff, father-in-law of
defendant Paul.

It was further contended that Paul had been
asked by his father-in-law to buy the
controlling interest in PaIm Beach and as part
of that proposed purchase to arrange for the
discharge of the previous corporate obligations
of $725,000, or alternatively, to replace
Wolosoff as a guarantor on the note; that he
was introduced to a vice president of the
plaintiffbank who told him that the loans had
been extended for construction purposes and
had been so used which statements were
inaccurate, either intentionally or made
without an adequate basis; and that he relied
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upon those statements in entering into the
agteement to acquire the controlling interest
of the corporation and in guaranteeing later
notes.

As to the defendant Palm Beach, it is
immediately apparent that nothing
approaching an issue of fact was presented.
On the version ofthe transaction presented in
the papers by the defendants, it is obvious that
Palm Beach, as of the time of the conversation
with the bank offìcial, was already obligated
to plaintiffin the sum of $725,000 and nothing
said by the bank official to Paul could
conceivably have had any bearing on that
obligation.

As to the defendant Paul, we need not
determine here if enough is presented in the
papers to raise a triable issue as to whether
the statements attributed to the ba¡rh ofücial
were intentionally untrue or were made
without an adequate basis for believing them
to be true.

Nor need we decide whether defendant
Paul's claim that he relied upon those
statements, presented in conclusory fashion, is
suffi.cient to present an issue of fact, although
the total circumstances make the ++17 claim
of reliance not an easy one to accept. The
thesis advanced requires a finding that an
ex¡lerienced business man, assuming a
controlling interest in a corporation and
incurring heavy frnancial obligations, did so
on the basis of verbal assurances given to him
by the seller and a bank official.

The inference t,Lat the defendant Paul
assumed these burdens after having made, or
caused to be made on his behalf, a careflil
exarnination ofthe relevant books and records
of the corporation is a powerfrrl one indeed.
The strength of this conclusion is buttressed
by the striking fact that in a meticulously
prepared affidavit the defendant does not say
whether he did or did not make or cause to be
made an examination of the corporation's
books and records.

In any event, it is not denied that the
defendant Paul had the opportunity to

Page 691

examine the corporate records before
assurning the obligatiorn reflected in the
agleement of purchase. It is also clear that
after buying the controlling interest in the
corporation he had u¡rlirnited access to the
relevant financial records before he caused the
corporation to discharge the previous
obligations and before he became a personal
guarantor on any note. Here, surely, is a
situation which calls for application of the
principle articu-lated by the Court of Appeals
in Danann Realty Corp. v. Harris, 5 N.Y.2d
3L7, 322, 184 N.y.S.2d 599, 603, 157 N.E.2d
597,600:

"If the facts represented are not matters
pecu-liarly within the party's knowledge, and
the other party has the rneans available to
him of knowing, by the exercise of ordinary
intelligence, the truth, or the real quality of
the subject of representation, he must make
use of those mea¡s, or he will not be heard
to complain that he was induced to enter
into the transaction by rnisrepresentations. "

614.D.2d 927,403 N.Y.S.2d 15

END OF DOCUMENT
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691N.Y.S.2d 166
1999 N.Y. SIip Op. 05150

(Cite as: 262 A.D.zd 370, 691N.Y.S.2d 166)

Supleme Court, Appellate Division, Second
Department, New York.

Joseph B. McMANUS, et aI., appellants,
v.

Frantz N. MOISE, et al., respondents.

June 7, 1999

Home buyers brought action against sellers
for fraud based on alleged concealment of
extent of termite damage to home. The
Supreme Court, Nassau County, Feuerstein,
J., granted sellers' motion for sunmarJr
judgment. Buyers appealed. The Supreme
Court, Appellate Division, held that buyers
did not have viable cause of action for fraud.

Affirmed.

West Headnotes

[1] Fraud 22(L)
L841,22(l)
In contract for sale of reaL property, if facts
represented are not matters peculiarly within
party's knowledge, and other party has means
available to him of knowing, by exercise of
ordinary intelligence, the truth or real qualif
of subject of representation, he must make use
of those me¿Lns, or he wiII not be heard to
complain that he was induced to enter into
transaction by misrepresentations.

[2] Fraud 22(l)
184k22(1)
Home buyers could not be heard to complain
that they were defrauded by sellers' alleged
concea-lment of extent of termite damage to
home, where buyers were aware, prior to
contract, that house had visible, structural
termite damage as well as potentially more
extensive damage behind walls, but buyers
nevertheless agreed to second inspection
procedure which, by its very terms, prevented
their adequately investigating problem, and
buyers then purchased property without even
availing themselves of second inspection.

[3] Fraud 36
184k36

Page 696

Contract of sale disclairner stating that home
buyers acknowledged they examined prernises,
that sellers did not make any representations
as to physical condition of premises, that
buyers ex¡rressly acknowledged that no such
representations were made, and that house
was being sold in "as is" condition was
sufFrciently specific to preclude buyers'
reliance on any alleged pre-sale
misrepresentations by sellers concerning
existence of, or extent of, termite damage or
infestation

**167 Schupbach Williams & Pavone,
L.L.P., Garden City, N.Y. (Arthur C.
Schupbach of coulsel), for appellants.

Alan Ross, Plainview, N.Y., for respondents.

CORNELruS J. O'BRMN, J.P., FRED T.
SANTUCCI VTYRIAM J. ALTMAN and
HOWARD MILLER, JJ.

MEMORANDUM BY THE COURT.

*370 In an action, inter alia, to recover
damages for fraud, the plaintiffs appea-l from
¿ur order of the Supreme Court, Nassau
County CFeuerstein, J.), entered May 12, 1998,
which granted the defendants' motion for
6ummaÐ/ judgment dismissing the complaint
and denied their cross motion for summary
judgment.

ORDERED that the order is afürmed, with
costs.

In 1997 the plaintiffs purchased a house
from the defendants- Prior to executing the
contract of sale, the plaintiffs received a
professional termite inspection report which,
inter alia, indicated that the properby had
suffered extensive structu¡a-l damage from
termite infestation. The report also stated
that there was "tplossible hidden termite
damage behind sheet rock wall" and "strongly
advise[d] further examination". Thereafter
the plaintiffs' attorney added a rider to the
contract which provided that the plaintiffs
could conduct a second inspection "without
removing the sheetrock" within 25 days after

@
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the execution of the contract, and that if such
inspection revealed termite damage that
would cost more than $3,000 to repair, they
could cancel the contract and their down
payment would be refunded. There is no
evidence that the plaintiffs ever conducted a
second inspection, and the parties closed on
the property onJune 10, 1997.

The plaintiffs claim that in July 1997 they
discovered extensive termite damage
throughout the house which would cost
approxirnately $50,000 to repair. They
commenced the instant action, inter alia,
alleging that the defendants fraudulently
misrepresented the extent of the termite
damage which was intentionally concealed.

tLlÍ21 *371 The Supreme Court properþ
dismissed the complaint. It is well settled
that in a contract for the sale ofreal property,
"if the facts represented are not matters
peculiarly within the party's knowledge, and
the other party has the means available to
hirn of knowing, by the exercise of ordinary
intelligence, the truth or the real quality of
the subject of the representation, he [or she]
must make use of those means, or he lor she]
will not be heard to complain that he lor she]
was induced to enter into the transaction by
misrepresentations" (Schumaker v. Mather,
133 N-Y. 590, 596, 30 N.E. 755; see, Danann
Realty Corp. v. Harris, 5 N.Y.zd 317,322, L84
N.Y.S:2d 599, 157 N.E.2d 597; see also,
Bando v. Achenbaum, 234 A.D.zd 242, 65L
N.Y.S.2d 74). The plainti-ffs were aware,
prior to contract, that the house had visible,
structural termite darnage as well as
ptentially more extensive damage behind the
walls. Nevertheless, *+168 they agreed to a
second inspection procedure which, by its very
terrns, prevented their adequately
investigating the problem, and they then
purchased the property without even availing
themselves of the second inspection Under
these circumstances, the plaintiffs cannot now
be heard to complain that they have been
defrauded. It was their own lack of diligence
that is responsible for their cunent
predicament (see, Rodas v. Manitaras, 159
A.D.zd 341, 552 N.Y.S.2d 618; Bando v.
Achenbaum, supra).

Page 697

[3] We further note that the contract of sale
contained a disclaimer whereby the plaintiffs
acknowledged that they had "examined the
premises"; the defendants did not make "any
representations as to the physical condition" of
the premises; the plaintiffs "expressly
acknowledgeld] that no such representations
[had] been made", and that the house was
being sold in an "as is" condition. These
provisions were suffrciently specifrc to
preclude the plaintiffs'reliance on any allegerÈ
pre-sale misrepresentations by the defend.ants
concerning the existence of, or extent of,
termite damage or infestation (see, Citibank v"
Plapinger, 66 N.Y.2d 90, 495 N.Y.S.2d 309,
485 N.E.2d 974; Barnes v. Gould, 55 N.Y.2d
943, 449 N.Y.S.2d t92, 434 N.E.2d 261;
Couch v. Schmidt, 204 A.D.2d 951, 6L2
N.Y.S.2d 511).

262 A.D.zd 370, 691 N.Y.S.2d 166, 1999
N.Y. Slip Op. 05150

END OF DOCUMENT
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521So.2d 178
13 Fla. L. Weekly 410

(Cite as:521So.2d 178)

District Court of Appeal of Florida,
Thtud District.

Guillermo MENENDEZ, Appellant,
v.

BEECH ACCEPTANCE CORPORATION
Appellee.

No. 86-2419

Feb. 9, 1988.
Rehearing Denied March 23, 1988.

After remand, 496 So.2d 25L, in which bank
was determined to have priority over chattel
mortgage holder, chattel mortgage holder
amended suit to include acceptance
corporation and sought to have acceptance
corporation's security interest subordinated to
his chattel mortgage. The Circuit Court,
Dade County, Leonard Rivkind, J., granted
acceptance corporation srunmary judgment.
On appeal, the District Court of Appeal,
Ferguson" J., held that: (1) acceptance
corporation's actions protected its own security
interest; (2) no evidence demonstrated that
acceptance corporation participated in civil
conspiracy; (3) not a scintilla of evidence
demonstrated acceptance misappropriated
holder's property; and (4) holder was not
entitled. to amend his petition to include
allegation of negligence.

Affrrmed.

West Headnotes

[1] T?usts 95
390k95
Holder of chattel mortgage in aircraft, was not
entitled to priority over security interest of
acceptance corporation on basis of constructive
trust, uporl holder's allegations of fraud,
undue influence or abuse of confrdence, for
acceptance corporation's failure to protect
chattel mortgage holder's interest from being
subordinated to ba¡k's security interest,
where acceptance corporation had competing
frnancial interest with chattel mortgage
holder, and no frduciary relationship existed
between them, as acceptance cor¡roration's

Page 699

failure to protect chattel mortgage holder's
interest thereby protected its own security
interest.

[2] Toris 12
379k12
Conduct engaged in for legitimate business
pu{poses, even if tinged with animosity and
malice, does not give rise to cause of action for
interference with a contractual relationship.

[3] Tl-usts 95
390k95
Holder of chattel mortgage in aircraft was not
entitled to priority over security interest of
acceptance corporation, on theory of
constructive trust arising out of civil
conspiracy, for acceptance corporation's failure
to protect chattel mortgage holder's interest
from being subordinated to banh's security
interest, where no evidence indicated that
acceptance corporation knew of or parbicipated
in scheme to subordinate holder's chattel
mortgage.

[4] Judgment 185.3(21)
228k185.3(21)
Some proof of a civil conspiracy and
participation in it by alleged tort-feasor must
be shown to survive motion for summary
judgment.

[5] Tlusts 95
390k95
Holder of chattel mortgage in aircraft was not
entitled to priority over that of acceptance
corporation, which also held. security interest
in aircraft, on theory of constructive trust,
arising from allegations of civil thefb, for
acceptance corporation's failure to protect
chattel mortgage holder's interest from being
subordinated to bank's security i¡rterest in
aircraft, where not a scintilla of evidence
demonstrated that acceptance corporation
knowingly obtained, used, or endeavored to
obtain or use properüy of chattel mortgage
holder or that acceptance corporation deprived
holder of a right to its property, or
appropriated holder's property to corporation's
own use or to use of another person, as
required under civil theft statute. West's
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F.S.A. $ 812.014(1).

[6jTfusts 95
390k95
Holder of chattel mortgage in aircraft was not
entitled to priority over security interest of
acceptance corporation, on basis of
constructive trust, upon allegations of
negligence, for acceptarrce corporation's
failure to protect, chattel mortgage holder's
interest from being subordinated to bank's
security interest, where no frduciary
relationship existed between corporation and
holder, and corporation owed no duty to
holder.

*179 Neil J. Bermaq Miami, for appellant.

Thornton, David & Murray and Terry L.
Redford, Miami, for appellee.

Before HIIBBART, FERGUSON and
JORGENSON, JJ.

FERGUSON, Judge.

In a previous appearance of this case we
affirmed a srunmar¡r judgment finding that
Founders Financial Corporation's security
interest in an aircraft had priority over
Menendez's chattel mortgage. Menendez *180
v. Founders Fin Corp., 496 So.2d 251 (Fla.3d
DCA 1986). On remand, with Founders no
longer in the case, Menendez amended his
complaint to add Beech as a defendant,
alleging that its security i¡rterest in the
aircraft was subordinated to Founders'
security interest because of Beech's wrongfirl
conduct. Having thoroughly examined the
record, we again frnd no basis for disturbing
the judgment.

[1]t2l No right to have a constructive trust
imposed was established because no facts were
adduced to support the allegatioru of fraud,
undue influence, or abuse of confrdence.
Beech had no fiduciary duty to Menendez; in
fact they each had competing financial
interests to be protected, and in not vigorously
protecting Menendez's f,rnancial interest,
Beech was effectively protecting its own
interest. Such conduct engaged in for

Page ?00

Iegitimate purposes, even if tinged with
animosity and malice, does not g-ive rise to a
cause of action for interference with a
contractual relationship. Ethyl Corp. v.
Balter, 386 So.2d 1220 (Fla.Sd DCA 1980),
rev. denied, 392 So.2d 1371(FIa.), cert. denied,
452 U.S. 955, 101 S.Ct. 3099, 69 L.Ed.2d 965
(1981).

t31t41 Menendez claimed that Beech
conspired with others to conceal facts which
would have placed Menendez on notice of a
threat to his security interest. There are no
facts, however, tending to show that Beech
knew of or participated in a scheme to render
Menendez's security interest subordinate to
Founders' interest. Some proof of knowledge
of a conspiracy, and participation in it by the
alleged tortfeasor, must be shown in order to
survive a motion for surnmarJ¡ judgment.
Karnegis v. Oakes, 296 So.2d 657 CFla.Sd DCA
L974), cert denied, 307 So.2d 450 (1975).

[5] Neither is there a scintilla of evidence
that Beech knowingly obtained, used, or
endeavored to obtain or use property of
Menendez, or that Beech deprived Menendez
of a right to his property or appropriated the
property to its ownuse or to the use ofanother
person--essential elements under the civil
theft statute. $ 812.014(1), Fla.Stat. (1985).
Summary judgrnent was thus correctly entered
on the civil theft cause of action.

[6ì Lastly, no abuse of discretion is shown in
the trial court's denial of Menendez's motion
for leave to frle an a:rrended complaint
alteging negligence. Since the record reflects
that there was an arm's length, competing
business relationship between the parties
which gave rise to no contractual duty of
Beech to protect Menendez's financial interest,
there can be no cause of action based on a
breach ofduty. See Robertson v. Deak Perera
(Miami), Inc., 396 So.2d 749 (Fla.3d DCA), rev.
denied, 407 So.2d 1105 (1981).

AfFrrmed.

521So.2d 178, 13 Fla. L. Weekly 410

END OF DOCUMENT
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459 F.Supp. 660
(Cite as: 459 F.Supp.660)

United States District Court, S. D. New York.

Marvin W. MORSE, Plaintiff,
v.

SWANK,INC., Pierre Cardirl S.A.R.L. de
Gestion Pierre Cardin, Max J. Bellest,

and Coordinating Ofüce, Inc., Defendants.

No. 77 Civ. 5185 (CHT).

Oct. 10, 1978.

Prospective licensee brought action against
foreign licensor, independent contractor which
supervised licensing in United States and
competitor charging violation of antitrust
laws, breach of contract, tortious interference
with contract, fraud and negligence. On
defendants' motion for sumrnar¡r judgrnent,
the District Court, Tenney, J., held that: (1)

fact issue existed as to whether there was a
combination or conspiracy to bar prospective
licensee from marketing designer lighters in
United. States and whether it had intent or
effect of restraining competition in marketing
of lighters, precluding srunmarJ¡ judgment on
antitrust claim; (2) fact issue existed as to
whether prospective licensee and licensor
intended binding licensing agreement,
precluding srunmary judgment on breach of
contract clairn; (3) fact issue existed as to
whether there was tortious interference with
licensing negotiations, precluding srunmarJr
judgrnent, and (4) independent contractor was
not liable for negligent or fraudulent
misrepresentatio¡rs.

Motion g¡anted in part and denied in part.

West Headnotes

[1] Federal Civil Procedure 2552
1704k2552
On motion for stunmaÐ¡ judgment, court
cannot try issues of fact but can only
determine whether there are issues to be tried.
Fed.Ru-les Civ.Proc. rule 56, 28 U.S.C.A.

[2] Federa-I Civil kocedure 2543
1704k2543

[2] Federal Civil Procedure 2544

Page 702

1704k2544
In determining motion for summar¡r judgrnent,
court must resolve ambiguities against
movant and draw reasonable inferences in
favor of opponent with burden on movant of
establishing that there are no genuine issues
of material fact to be tried. Fed.Rules
Civ.Proc. rule 56, 28 U.S.C.A.

[3]Assigrrments L2l
38k121
Challenges that assigrrment to plainti-ff of
claim from his partners or coventurers failed
to identifr cause of action and business to
which assignment referred, failed to include
alleged necessary party and failed to indicate
assignment as basis for i¡stant suit merely
pointed to factual matters unclear on the
record and were insuffrcient, under New York
law, to demonstrate invalidity of assignment
as matter of law so as to render plaintiff not
real party in interest. Genera-l Obligations
Law N.Y. $$ 13-101, 13-105.

[4] Monopolies L7(2.2)
265kt7(2.2)
Licensor or manufacturer may refi,ne to begin
new relationship or terminate an old one,
notwithstanding harm to distributor or
prospective distributor, providing that there is
no combination or conspiracy restraining
competition. Sherman Arrti-T!'lst Act, $ 1 as
amended 15 U.S.C.A. $ 1.

[5] Federal Civil Procedure 2484
170Ak24B4
Fact issues existed as to whether there was a
combination or conspiracy to bar prospective
licensee from marketing designer lighters in
the United States and whether it had intent or
effect of restraining competition in marketing
of such lighters, precluding summary
judgment on prospective lighter licensee's
clai¡n of antitrust violation. Sherman Anti-
Tlust Act, $ 1 as amended 15 U.S.C.A. $ 1.

[6] Federal Civil Procedure 2492
L704k2492
Fact issue existed as to intent of prospective
Iicensee and licensor to create binding
agreement for issuance of license to sell
certain designer lighters in United States,
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precluding surnmarJ¡ judgrnent on prospective
licensee's clairn of breach of license
agreement.

[7] Contracts 15
95k15
Parties may withdraw from contract
negotiations with impunity.

[8] Contracts 15
95k15
Absence of a formal contract and continuing
negotiation as to prospective suppliers of
lighters did not preclude meeting of minds
necessary to constitute binding agreement for
license to sell designer lighters in United
States.

[9] Torts 12
379k12
Tortious interference prohibition extends to
mere negotiations.

[10] Torts t2
379kL2
He who has a reasonable ex¡lectancy of a
contract has a property right which may not
be invaded maliciously or unjustifrably.

[11] Federal Civil kocedure 2492
L704k2492
Factual question existed as to whether there
was malicious interference with prospective
licensee's negotiations or contract with
licensor for license to seII designer lighters in
United States, precluding srunmary judgment
on prospective licensee's clairn of tortious
interference.

[12] Fraud 13(3)
184k13(3)
Scienter includes not only knowing
misrepresentations but also reckless
indiffierence to error, pretense of knowledge
and misrepresentation of material fact
susceptible of accurate knowledge but stated
as true on personal knowledge ofrepresenter.

[13] Federal Civil Procedure 25L5
1704k2515
Factua-l issues existed as to ci¡cumstances
surrounding rnisrepresentations about

Page 703

licensor's ability to grant license to seil
Iighters in United States and scienter,
precluding swnmary judgment on prospective
licensee's claim of fraudulent
misrepresentations relative to granting of
license.

[14]Fraud 2l
184k21
A camse of action for negligent
misrepresentations may lie when parties'
relationship suggests closer degree of tmst
and reliance than that of ordinar¡r buyer and
seller.

[15]Federal Civil kocedure 2515
1704k2515
Fact iszue existed as to whether relationship
between prospective licensee who sold
designer lighters in duty-free shops in United
States and sought license to ex¡land sales to
reach American market generally and licensor
which had superior knowledge as to a prior
contract relationship with prospective
licensee's competitor gave rise to a duty on
part of licensor not to make negligent
representations relative to its ability to grant
license to market lighters in United States,
precluding sumrnaÐ/ judgment on prospective
licensee's claim of negligent
rnisrepresentations.

[16iFraud 28
184k28
Prospective licensee's assumption that there
r¡/ere no existing licenses permitting anyone to
sell designer lighters in United States arising
Í?om licensing agent's advice for prospective
Iicensee to deal directly with foreign licensor
did not give rise to cause of action against
licensing agent for fraud or negligent
misrepresentation as to licensor's ability to
grant license to sell desigrrer lighters in
United States.

*662 Solin & Breindel, New York City, by
Howard Breindel, Daniel R. Solin, New York
City, for plaintiff.

Greenbaum, Wolff & Ernst, New York City,
for defendants Pierre Cardin, S.A.R.L. de
Gestion Pierre Cardin, Max J. Bellest, and
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Coordinating Office, Inc.; Sydney J. Schwartz,
New York City, of counsel.

MEMORANDUM

TENNEY, District Judge.

This is an action brought by Marvin W.
Morse that charges violations of the antitn¡st
Iaws, breach of contract, tortious interference
with a contract, fraud, and negligence. In the
instant motion, defendants Max J. Bellest and
Coordinating Oftice, Inc. ("Bellest
defendants") and Piene Cardin and S.A.R.L.
de Gestion Piere Cardin ("Cardin
defendants") ask for swnmary judgment
pursuant to Rule 56 of the Federal Rules of
Civil Procedure ("Rules"). Defendant Bellest
individually moves for a stay of deposition.
For the reasons set forth below, sumrnarJ¡
judgment is granted in favor of the BeIIest
defendants on the fourth and fifth causes of
action only; it is denied as to a-ll other
defendants on all causes of action and denied
as to the Bellest defendants on the other
causes of action against them. Bellest's
motion to stay his deposition is also denied.

The Parties

Plaintiff Morse is a New York citizen who
negotiated with the Cardin defendants to
obtain a license for the sale of Pierre Cardin
lighters. Defendant Piene Cardin is a French
citizen and is a world-famous desigrrer of
men's and women's clothing, jewelry, and
related product lines. Defendant S.A.R.L. de
Gestion Pierre Cardin ("SARL"), also a French
citizen, is the designer in corporate form.
Defendant Max Bellest is a New York citizen.
He is employed by and is the sole shareholder
of Bellest Corporation, a New York entity
that, as an independent contractor, represents
SARL in the United States and Canada by
supervising licensing agreements between
Cardin and the Canadian and American
licensees. Defendant Coordinating Ofüce, Inc.
("CO"), incorporated at Bellest's suggestion, is
likewise a New York corporation that
coordinates promotions, advertising, and
merchandising by American licensees of
Pierre Cardin trademarked products.
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Defendant SwanJ<, Inc. is incorporated in
Delaware and has its executive offices in New
York. Swank manufactures, distributes, and
sells jeweþ and related items u¡rder the
Pierre Cardin trademark. It has exclusive
distribution rights in the United States on
some items of men's and women's jewelry and
Ieather accessories.

Background

Late in 1975, plaintiff Morse began selling
Pierre Cardin lighters in duty-free shops in
the United States through an unexplained
arrangement with Cardin. Based on his
success in selling the lighters in this market,
Morse decided to expand to reach the
American market generally. In August 1977
he contacted CO to begin negotiating for such
a Pierre Card-in license. CO referred Morse to
the Cardin office in Paris. During the next
severa-l months, Morse and Herve Duquesnoy
of SARL negotiated over terms of the
prospective license; however, in a letter dated
March 24, 1977, Duquesnoy informed Morse
that the negotiations were at an end because
the license had been promised to defendant
Swar¡k. Letter from Herve Duquesnoy to IMr.
Worse (sic), appended as Exhibit I of AfFrdavit
of Howard Breindel, sworn to February tr6,

1978 ("Breindel AfFrdavit").

In his letter terminating negotiations with
Morse, Duquesnoy referred to a long-standing
relationship between Cardin and Swank tha{;
began at least as early as October 13, 1967
when those two parties entered a licensing
agreernent for the manufacture and sale of
men's jeweþ and related product lines. The
term jewelry was understood to include
lighters. The agreement *663 gave Swank
exclusive rights to market the specified items
except, âs is relevant here, "to jewelry
manufactured of precious metals or containing
precious stÆnes, retailing at a price in excess
of $75.00 per item." Cardin-Swank
Agreement, dated October 13, l-967, P 1,

appended to Cardin Defendants' Motion for
Sumrnary Judgment ("1967
Agreement").[FN1] However, while Swank
began exploring the marketing of Cardin
Iighters in 1975, See Af,Frdavit of John A.
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T\rlin, sworrr to April 1978, Exhibits A, B
(Ietters from prospective suppliers of Cardin
lighters providing requested prices) ("T\rlin
Affi.davit"), not until March 8, L977 did
Marshall Thlin, vice-president of Swank, write
Piene Cardin to tell him of Swank's decision
to consider the sale of lighters as provided for
in the 1967 Agreement. Two weeks later,
SARL, through Duquesnoy, terrninated
furbher negotiations with Morse.

FNl. An agreement amending the original
agreement was reached on May 25, 1976.
Although the new agreement altered the terms of
the exclusivity, it retained a price demarcation

between exclusive and nonexclusive items. The
penultimate sentence of P I of the 1967 Agreement
(quoted in the text, Supra ) was amended to read:

Notwithstanding the foregoing, the license hereby
granted with respect to sterling silver men's jewelry
is hereby limited to exclude such jewelry reøiling at

normal mark-up for $55 or more during the period

ending April 12, 1978, $60 or more during the

period April 13, t978 through April 1.2, 1980, and

$65 or more after April 12, 1980. Swank-Cardin

Amended Agreement, dated May 25, 1976, P t(d),
at 3, appended to Bellest Defendants' Motion for
Summary Judgment.

The Complaint

The amended complaint tFN2l alleges frve
causes of action The first is founded on an
antitrust theory wherein Morse sues all frve
defendants under Section 1 of the Sherman
Act, 15 U.S.C. s 1(as amended). He alleges a
combination and conspiracy in urreasonable
restraint of trade to bar hirn from marketing
Pierre Cardin lighters and thereby competing
with Swank, claiming that Cardin's breached
agteement, refusal to deal, and consummation
of "the Swank Contract" were all acts in
pursuit of the combination and conspiracy to
restrain trade. Morse claims rqjury to himself,
restrained competition in the distribution and
sale of Pierre Cardin lighters and in the use of
the Pierre Cardin trademark, and reduced
consluner choice.

FN2- The original complaint was amended to

correct the title of Coordinating Ofhce, tnc.
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Morse's second cause of action appears to be
aimed at Pierre Cardin alone. tFNSl He
alleges that on or about March L0, L977 Morse
and Cardin entered an agreement for the
distribution of Pierre Cardin lighters and that
Cardin breached that agreement shortly
thereafter. This cause of action relates to the
third, which alleges that Swank, Bellest, and
CO tortiously inter{ered with the Morse-
Cardin agreement.

FN3. The amended complaint di¡ects the second

cause of action against defendant Cardin alone,

Amended Complaint P 24 (heading), but in his
papers, plaintiff states that the second cause of
action is against Cardin and SARL. Aff,rdavit of
I{oward Breindel, sworn to February 16, 1978, P 6
("Breindel Affrdavit").

The fourbh and frfth causes of action are
pleaded alternatively to each other and only if
the Swank contract is found to have been
executed prior to the purported agreement
with Morse. On one theory, Morse charges
that Pierre Cardin and the Bellest defendants
defrauded hirn by making materially false
statements as to Cardin's trademark rights.
Alternatively, Morse alleges injury by the
s¿rme defendants through negligent
misrepresentations.

Jr¡risdiction over the antitrust cause of
action is founded on Sections 4 and 16 of the
Clayton Act, 15 U.S.C. ss 15, 26 (as amended).
Jurisdiction over the second through the fi-fth
caüses of action is founded in diversity, 28
U.S.C. s 1332, and in the doctrine of pendent
jurisdiction.tFN4l

FN4. The Bellest defendants' arguments that as to
them the Court lacks jurisdiction over the third,
fourth, and fifth causes of action are without merit.
While they rightly assert that there is no diversity
between Morse and them, the causes of action are

pendent to the antitrust claim, and the pendent

claims survive in this Court at least as long as the

antitrust claim remains viable. United Mine
Workers v. Gibbs, 383 U.S. 715, 86 S.Ct. 1130, 16

L.EÃ.zd 218 (1966).

*664 The Cardin and the Bellest defendants
have fiIed separate motions for sumrnar¡l
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judgment, but they join in most contentions.
Their version ofthe facts centers on an alleged
"rnistake" by Ilerve Duquesnoy, a yourrg
Frenchman in the SARL organization:
according to the defendants, Duquesnoy
negotiated with Morse over the license to sell
Piene Cardin lighters without realizing that
Cardin had previously licensed Swank to sell
such lighters, and when Duquesnoy became
aware of the other agreement, he so informed
Morse and referred hirn to Swank for any
further discussions.

This innocent explanation is buttressed by
several legal arguments, particularly that the
record establishes that the plaintiff is not the
real parby in interest; that the defendants
never restrained trade nor conspired to, but
that Cardin acted within his trademark rights
in refusing to grant another lighter license;
that the Morse-Cardin negotiations never
ripened into an agreement and, accordingly,
no agreement was breached; that no defendant
induced a breach of any agreement; and that
any rnistakes by anyone in the Cardin
organization do not constitute fraud or
ne gligent misrepresentation.

Discussion

Summary Judgment

t1lt2l The standards for summary judgment
in the Second Circuit have changed over time.
Compare Arnstein v. Porter, 154 F.2d 464,468
(2d Ci-r. 1946) (deny srunmar:¡ judgment if
there is the "slightest doubt" as to the facts),
With Beat v. Lindsay, 468 F.zd 287,29t (2d
Cir. L972) (when movant shows adversar¡r's
claim is baseless, opponent "must adduce
factua-l material which raises a substantial
question of the veracity or completeness of the
movant's showing or presents countervailing
facts"), And Dressler v. MV Sandpiper, 331
F.2d 130, 132-33 (2d Ctu. 1964) (respondent's
vague and conclusory allegations would not be
su-ffrcient, under Rule 56 to deny srunmarJ¡
judgment). Even with the more liberal
interpretation of RuIe 56, however, the
"firndamental maxim" remains, as Chief
Judge Kau-frnan pointed out, that "the court
cannot on such motions try issues of fact; it
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can only determine whether there are issues
to be tried." Heyman v. Commerce anet
Industry Insurance Co.,524 F.2d 1317, 1319-20
(2d Ctu. 1975). A court must resolve
ambiguities against the movant and draw
reasonable i¡ferences in favor of the opponent,
with the burden on the moving party of
establishing that there are no genuine issues
of material fact to be tried. Id. at 1320
(citations omitted).

Real Party in Interest

[3] Defendants contend that Morse is not the
real party in interest because the Morse
negotiations for a Cardin license were
allegedly on behalf of Morse Tlpewriter Co. or
a group of joint venturers, but not with Morse
individually. Affrdavit of Sydney J. Schwartz,
sworn to February 28, 1978, P 5(a) ("Schwartz
Affrdavit"). In response, Morse offers an
assignment of claims from his apparent
partners or co-venturers,[FN5j an assignment
which the Bellest defendants, in turn,
challenge for lack of specificity (citing failure
to identify the cause of action and the business
to which the assigament refers), failure to
include a thfud venturer and failure to
indicate the assignment as the basis for this
suit. Bellest Defendants'Memorandum at 5-6.
Their charges are insufFrcient, however, to
demonstrate the invalidity of the assignment
*665 as a matter of law. New York law, to
which the Court must look to measure the
effectiveness of the assignment, does not take
a rigid view of assignments. As long as the
claim can be transfenred, "the transfer
passes an interest, which the tra¡sferee may
enforce by an action." N.Y.Gen. Oblig. Law s

13-105 (McKinney 1978). "Any clairn or
demand can be transferred," Id. s 13-101,
unless it ru¡s afoul of certain exceptions that
defendants have not shown to be applicable"
At best the challenges to the assignment
merely point to factual matters unclear on the
record.

FN5. The assignment states that the assignors

hereby assign to the assignee their entire, (sic)

right, title and interest in and to that certailr
incorporated business formed to distribute Pierre
Cardin lighters in the United States, including but
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not limited to certain causes of action against Pierre
Cardin, Pierre Cardin (USA), Pierre Cardin
Distributing Offrce Swank, Inc. (sic) and other
related entities and individuals. The assignment

includes "all actions, causes of action, suits, debts,

dues, sums of money, damages, judgments,

agreements, promises, claims and demands

whatsoever." Assignment of Claims to Marvin W.
Morse, dated July l, 1977, appended as Exhibit K
to Breindel Affrdavit.

Arrtitrust Cause of Action

Morse sues all five defendants for a violation
of Section 1 of the Sherman Act, 15 U.S.C. s 1
(as amended).tFN6l To show such a violation,
Morse relies partly on the alleged breach of
the pu4)orted Morse-Cardin agreement, a
breach allegedly committed at the request of
and pursuant to an agreement with Swank,
Morse's prospective competitor. Breindel
Affrdavit P 4. The defendants deny not only
any combination or inducement to breach, but
also the very existence of a Morse-Cardin
agteement. Cardin Defendants' Memorandum
at 4; Bellest Defendants'Memorandum at 3-4.
Lr. rebuttal, Morse notes the absence of
afiñdavits from, among others, Cardin and
Duquesnoy, those in the best position to refute
the existence of a Morse-Cardin agreement.
Breindel Affrdavit P 13.

FN6. Section I reads in pertinent part: "Every
contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or
commerce among the several States, or with foreign
nations, is declared to be illegal."

Morse further bolsters his claim that Swank
was acting behind the scenes to bar hirn from
competition by emphasizing Swank's belated
interest in selling Pierre Cardin lighters, an
interest that purportedly arose only after the
alleged Morse-Cardin agreement ând ten
years after Swank could have begun to
merchandise lighters. Swank shows its long-
standing interest in selling that product by
offering price lists obtained from potential
zuppliers of lighters; both lists are dated
before the Morse-Cardin negotiations. T\rlin
Affidavit, Exhibits A, B.
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Giving Morse the benefit of atl inferences on
the record, as the Court must do on a motion
for srunmary judgment, Swank's interest,
although aroused earlier than Morse alleged,
may possibly have ripened only in response to
Morse's preparing to sell and selling Piene
Cardin lighters in or to duty-free shops in the
United States; indeed, as of this complaint,
Swank has not yet sold Pierre Cardin lighters
in the United States. Cardin Defendants'
Reply Memorandum at 5. What motivated
Swank's renewed interest is an issue of fact
not resolved on the record as it stands.

The defendants rely principally on the 1962
Swank-Cardin Agreement to establish that the
Cardin defendants were bound to Swank on
the lighter license; from this they argue that
they acted innocently, pursuant to agreement,
and not in anticompetitive collusion to bar
Morse from the market i¡ Pierre Cardin
lighters. Morse responds, however, that
because the 1967 Agreement is nonexclusive
as to high-priced items I. e., jewelry, including
lighters, to retail for more than 925.00, I9GT
Agreement P 1 Cardin could have granted a
license to Morse without violating the 1962
Swank-Cardin Agreement. Breindel Afüdavit
PP 15-16.

[4] Defendants also support their antitrust
defense by asserting that Cardin can license
whomever he wishes to exploit the Pierre
Cardin trademark. They are cor"rect to the
extent that a licensor or manufacturer may
refuse to begin a new relationship or to
terminate an old one notwithstanding harm to
the distributor or prospective distributor
providing that there is no combination or
conspiracy restraining competition- E. S.,
United States v. Colgate, 250 U.S. 300, B0T,
39 S.Ct. 465, 63 L.Ed. 992 çf919); Oreck Corp.
v. Whirlpool Corp., 579 F.zd 126, 133 (2d Cir.
1978) (En banc ); House of Materials, Úrc. v.
Simplicity Pattern Co., 298 F.2d 867 (2d Cir.
L962); Bay City-Abrahams Brothers, Inc. v.
Estee +666 Lauder, Inc., 375 F.Supp. 1206,
L2t4-17 (S.D.N.Y.1974), and cases cited
therein. One prohibition under the
"restraining competition" rubric is L
combination or conspiracy to restrain
Competitors. United States v. General Motors
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Corp., 384 U.S. 127, L40,86 S.Ct. 1321, 16
L.Ed.2d a15 (1966); Bowen v. New York News,
Inc.,522 F.2d 1242,1257 (2d Cir. 1975), Cert.
denied, 425 U.S. 936, 96 S.Ct. 1667, 48
L.Ed.2d 177 (1976); Jacobson & Co. v.
Armstrong Cork Co., 433 F.Supp. L210, L2L3-
14 (S.D.N.Y. 1977).tFN7l

FN7. The Cardin defendants make an oblique

allegation that the sale or non-sale of Cardin lighærs

could not affect prices in the market. Cardin
Defendants' Reply Memorandum at 5. The import
of the allegation is unclear, but it is incorrect to the

extent that it suggests that the apparent absence of
fhe price competition factor removes this case from
the reach of the Sherman Act. See United States v.
General Motors Corp., supra (restraint upon price

competition inherent in the combination was an

additional factor in condemning defendants'

actions). That price competition not now implicated

in the instant case, however, will preclude resort to

the Per se rule, at least on the basis of price, and

make Morse's problems of proof far more difficult.
See General Motors, supra, 384 U.S. at 147, 86

S.Ct. l32l; Oreck Corp. v. Whirlpool Corp.,
supra, at 130. Oreck Corp., a recent En banc

decision of the Second Circuit, mandates resort to

rule of reason, rather than Per se, analysis in cases

of vertical agreements to protect distributors from
competition. In Oreck Corp., Whirlpool,
manufacturer of vacuums, and Sears, Roebuck &
Co. ("Sears"), Whirlpool's principal distributor,
allegedly agreed that the agreement with Oreck,

another distributor, should be terminated. The

court of appeals concluded that the vertical
agreement, even with the purpose or effect of
removing Sears' competitor, could not alone amount

to a violation of Section I of the Sherman Act. To
do so, the agreement must be "anticompetitive in
purpose or effect," a phrase the Second Circuit
interprets to refer to its effect on the industry As a
whole, not the effect on the excluded competitor

alone. Id., at 133. To have shown a violation,
Oreck Corp. would have to have established that
the alleged agreement to exclude it either promoted

a Whirlpool monopoly in the vacuum cleaner
industry or gave Sears a market position that
enabled it to raise prices even wittr interbrand

competition. Id. at 130 n. 5. Whettrer Oreck Corp.

can be properly distinguished from the case at bar

depends on the record as it evolves in this case.
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[5] On the factual questions whether rhere
was a combination or conspiracy and whether
it had the intent or effect of restraining
competition, Morse has so far provided meager
support. The Court is mindful, however, of
the Supreme Court's caution concerning
swnrnaÐ/ judgment in antitrust cases: "We
believe that sum¡nar¡l procedures should be
used sparingly in complex antitrust litigation
where motive and intent play leading roles,
the proofis largely in the hands ofthe alleged
conspirators, and hostile witnesses thicken the
plot." PoIIer v. Columbia Broadcasting
System, Inc.,368 U.S.464, 473,82 S.Ct.486,
49L, 7 L.Ed.2d 458 (1962) (footnote omitted).
The instant case cannot be thought of as
complex antitrust litigation, but motive and
intent are key questions, and the answers are
in the hands of the alleged coconspkators.
Accordingly, Morse should have the
opportunity to pursue his claims through
discovery, and the defendants' motions for
sunmary judgment on the antitrust cause of
action are denied with leave to renew after
completion of discovery. Morse, by further
discovery, including but not limited to
depositions of Swank offrcials and Max
BeIIest, sha-ll "set forth specifrc facts" as to the
alleged combination or conspiracy among the
defendants. A fortiori, the motion to vacate
the notice ofdeposition ofBellest is denied.

Breach of Contract

l6lt7lt8l Summary judgment is also denied on
the breach of contract cause of action. The
principal question whether the parties
intended a binding agreement, C. M. Gridley
& Sons, Inc. v. Northeastern Consolidated Co.,
36 A.D.2d 1001, 321 N.Y.S.2d 171 (3d Dep't
1971) is unclea¡ on the record. Althougli
pariies may withdraw from mere negotiations
with impunity, Brause v. Goldman, 10 A.D.2d
328, 199 N.Y.S.2d 606 (lst Dep't 1960), Affd,
9 N.Y.2d 620,2L0 N.Y.S.2d 225, t72 N.E.2d
78 (1961), this Court cannot say as a matter of
law that the Morse-Cardin negotiations had
not ripened into a contract. The absence of a
formal contract and the continuing
negotiation, at least as to the prospective
suppliers of the Pierre Cardin lighters, on
which basis the +667 Cardin defendants attack

@ 2005 ThomsonÆVest. No Claim to Orig. U.S. Govt. Wo

@

16div002665



459 F.Supp. 660
(Cite as:459 F.Supp.660, *667)

this cause of action, do not preclude the
meeting of minds necessaÐI to constitute a
binding agteement. References to the parties'
choice of terms in the correspondence between
them do not clearly establish whether or not
¿ur agreement had been reached. The
defendants have provided no authority that
disposes of this question.

Tortious Interference

t91t101 As to Morse's third cause of action,
the Bellest defendants suggest elliptically that
there can be no tortious interference because
of the 1967 Swank-Cardin Agreement,
Schwartz Afhdavit, sworn to January 11,
1978, P 4, apparently reasoning that because
of that allegedly exclusive agreement, Cardin
and Morse could not have reached a separate
agreement, and ergo that there could not have
been a Morse-Cardin agreement with which to
interfere. Assuming arguendo that is the
case, the cause of action is viable because the
tortious interference prohibition extends to
mere negotiations. Union Car Advertising Co.
v. Collier, 263 N.Y. 386, 401, 189 N.E. 463,
469 (193a); Muller v. Star Supermarkets, Inc.,
49 App.Div.2d 696, 370 N.Y.S.2d 768 (4th
Dep't 1975); Hardy v. Eúckson, 36 N.Y.S.2d
823, 825 (Sup.Ct.L942). "The principle
underlying the rule is that he who has a
reasonable ex¡lectancy of a contract has a
property right which may not be invaded
maliciously or unjustifiably." Id. at 826.

[11] Whether the BeIIest defendants and
Swank maliciously interfered with Morse's
negotiations or contract with Cardin is a
factual question. The answer rests in the
hands of the defendants; Morse should have
the opportunity through discovery to gain
what proof he needs to establish his claim.
The proof that will make or break his cause of
action may well be revealed in deposing tJ'"e

defendants on the antitrust theory and its
conspiracy element. Morse must attempt to
establish, if defendants did interfere, whether
they did so maliciously and by what means,
See Susskind v. Ipco Hospital Supply Corp., 49
A.D.2d 915, 373 N.Y.S.2d 627 (2d Dep't 1975),
and whether they had justification for
interfering. See Felsen v. Sol Cafe
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Manufacturing Corp., 24 N.Y.2d 682, 301
N.Y.S.2d 610, 249 N.E.2d 459 (1969).

Questions of fact remaining to be addressed,
srunmarJ¡ judgment on this cause of action is
denied.

Fraud and Negligent Misrepresentations

t12lt13l Finally, as to the camses of action
based on fraudulent or negligent
misrepresentations, srunmaÐ¡ judgment is
denied as to Pierre Cardin, but granted as to
the Bellest defendants. The Cardin
defendants deny an intent to defraud; they
argue that a mistake was mad.e. Cardin
Defendants' Memorandum at 9. Scienter,
however, includes not only knowing
misrepresentations, but also reckless
indifference to error, a pretense of knowledge,
and the misrepresentation of a material fact
susceptible of accurate knowledge, but stated
as true on personal knowledge of the
representer. Coolite Corp. v. American
Cyanamid Co., 52 A.D.2d 486, 384 N.Y.S.2d
808 (1st Dep't 1976); Burgundy Basin Inn,
Ltd. v. Watkins GIen Grand Prix Cory., 51
A.D.2d t40, 145-46, 379 N.Y.S.2d 873, 879
(4th Dep't 1976); Bailey v. Diamond
International Co.p., 47 A.D.2d 363, 367
N.Y.S.2d 107 (3d Dep't 1975); Skrine v"

Staiman, 30 A.D.2d 707,292 N.Y.S.2d 275 (2d
Dep't 1968), Affd, 23 N.Y.2d 946, 298
N.Y.S.2d 727, 246 N.E.2d 529 (1969). The
circumstances surrou¡rding the representations
by Herve Duquesnoy, the SARL employee,
and by Ca¡d.in himself, as communicated by
Duquesnoy, See Breindel Aftidavit, Exhibit E,
do not reveal themselves on the record. Those
ci¡cumstances and the defendants' scienter
remain factual questions unclear on thc
record. Defendants' arguments to the effect,
that the failure to perform an agreement is
not fraud, Cardin Defendants' Memorandum
at 9, miss the gravamen of Morse's clairn and
need not be addressed.

1141t151 As to tJle negligence claim, the
Cardin defendants assert that the cause of
action must fail because the defendants owed
no duty to Morse. Cardin Defendants'
Memorandum at 10-11. A cause of *668

action for negligent misrepresentations may
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lie, however, "(w)hen the parties' relationship
suggests a closer degree of trust and reliance
than that of ordinary buyer and seller."
Coolite Corp. v. American Cyanamid Co.,
supra, 52 

^.D.2d 
at 488, 384 N.Y.S.2d at 811

(citations omitted). In Coolite Corp., the courb
held that the formation of a new corporation
created for the sole pur¡lose of marketing a
new product attested to a more inti¡nate
relationship, at least in terms of reliance and
trustworthiness, than that of the ordinary
buyer and seller. Morse's relationship with
Cardin based on the forrner's lighter sales in
duty-free shops, Morse Affrdavit P 2, the
superior knowledge of the Cardin defendants
as to Cardin's precise contractual relationship
with Swank, and Morse's plan to form a new
company to market the Pierre Cardin lighters,
Morse Affidavit P 8; Breindel AfFrdavit,
Exhibit D, may supporb the i¡ference of an
"intimate relationship" that would invoke
more rigorous obligations. They are at least
sufficient bases to deny summary judgment as

to the Cardin defendants.
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sunmarJ¡ judgment and a stay of deposition
are denied as to all defendants on all causes i:f
actior¡ except that the Bellest defendants'
motion for summar¡r judgrnent on the fourth
and fi-fth canrses of action is granted.

So ordered.

459 F.Supp. 660

END OF DOCUMENT

[16] However, sunùnar.J¡ judgment is granted
the Bellest defendants on the fourth and fifth
causes of action. Morse has shown only that
CO referred Morse to the Cardin office in
Paris to negotiate a lighter license, Morse
Affidavit PP 3, 9-10, and that Bellest
confirmed to Morse that the Cardin
defendants had terminated negotiations with
Morse. Morse asserts that "(a)s a result of Mr.
Wargo (sic) (of CO) advising me to deal
directly with the Piene Cardin offi.ce in Paris
I assumed that there were no existing licenses
permitting aÍryone to sell Pierre Cardin
lighters in the United States." Morse
Affrdavit P 3. Morse's assumption is too
tenuous to give rise to a cause of action in
fraud or negligent misrepresentation. No
actuaL misrepresentations are even alleged as

to these defendants, and they owed Morse no
duty. Further discovery on these clai¡ns would
serve no useful pu4rcse because any intimate
relationship with these defendants and any
alleged misrepresentations by them would be
well known to Morse and not within the
peculiar knowledge of the defendants.

Lr summary, the defendants' motions for
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SUMMARY
Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division of the
Supreme Court in the Fourth Judicial
Department, entered September 27, 1996,
which afü:med an order of the Supreme Court
(Robert J. Lunn, J.), entered in Monroe
County, granting a motion by defendants for
srunmarJ¡ judgment and dismissing the
complaint.

Murphy v Kulm, 23L AD2ùB65, affirmed.

HEADNOTES

Insurance--Agents and Brokers--Liability for
Failure to Advise Insured of Possible
Additional Insurance Needs (1) In an action
against an irìsurance agent by a former
customer for tortious misrepresentation and
breach of implied contract arising from the
failure of the defendant insr¡rance agent to
advise plaintiff as to possible additional
insu¡ance coverage needs and predicated upon
an asserted special relationship and special
Ievel of advisory responsibility, defendant was
correctly granted summary judgment because
no special relatiornhip was established on the
record. Generally, insurance agents have a
common-law duty to obtain requested coverage
for their clients within a reasonable time or
inform the client of the inability to do so;
however, they have no continuing duty to
advise, guide or direct a client to obtain
additional coverage. Even assuming the
general applicability of the "special
relationship" theory in the customer-agent
automobile insurance coverage setting; the
relationship between these parties was
insufficiently established to warrant or justi$
this case surviving a defense srunmarJ¡

Page 6

judgment motion. As a matter of law, this
record does not rise to the high level required
to recognize the special relationship threshold
that might superimpose on defendants the
initiatory advisement duty, beyond the
ordinary placement of requested insurance
responsibilities. Rather, the record in tJre
instant case presents only the standard
consumer-agent insurance placement
relationship, albeit over an extended period of
time. Exceptional and particularized
situations rnay arise in which i¡surance
agents, through their conduct or by express or
implied contract with customers and clients,
may assume or acquire duties in addition to
those fixed at common law; however, whether
such additional responsibilities should be
recognized and given legal effect is governed
by the particular relationship between the
parties a¡rd is best determined on a case-by-
case basis.

TOTAI CLIENT SERVICE LIBRARY
REFERENCES

Am Jur 2d, Insurance, $$ 138, L39. *2,67

NY Jur 2d, Insurance, $$ 437, 440,444

ANNOTATION REFERENCES

See A-LR Index under Insurance Agents and
Brokers.

POINTS OF COUNSEL

Faraci, Lange, Johns, Regan & Schwarz, L.
L. P., Rochester (Paul K. Lange and Matthew
F. Belanger of counsel), for appellants. I. The
courts below erred by igaoring applicable New
York law which holds that the existence of a
special relationship between parties can resuft
in the assumption of legal duties not existing
at common law. (Wied v New York Cent. Mut.
Fire Ins. Co., 208 AD2d 1132; Erwig v Cook
Agency, 173 AD2d 439; Hardt v Brink, 192 F
Supp 879; United Safety v Consolidated
Edison Co., 213 AD2d 283; Kimmell v
Schaefer, 89 NY2d 257; Pellegrini v
Landma¡k Tlavel Group, 165 Misc 2d 589;
Ricciardi v Frank, 163 Misc 2d 337; Cohen v
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Heritage Motor Tours, 205 AD2d 105;

Florence v Goldberg, 44 NY2d 189; Parvi v
City of Kingston, 4I NY2d 553.) tr. The
overwhelming majority of States which have
addressed this issue have held that the
existence of a special relationship between an
insurance agent and his'client can result in
the assumption of a legal duty to advise the
client on coverage matters. (Hardt v Brink,
192 F Supp 879.) Itr. The courts below erred
in granting swnmary judgrnent to Kuhn
because a jury properly instructed as to the
elements of a special relationship could find
that Kuhn breached an assumed duty to
advise Murphy about his insurance coverage.

Lustig & Brown, L. L. P., Buffalo Maurice
L. Sykes and Katherine A. Fijal of counsel),
for respondents. I. Defendants-respondents
were under no duty to advise, guide or direct
plaintiffs to obtain coverage other than that
provided. (Hjemdahl-Monsen v Faulkner, 204

AD2d 516; Rogers v Urbanke, L94 AD2d1024;
Blonsky v Allstate Ins. Co., 128 Misc 2d 981;
Harnish v Naples & Assocs., 181 AD2d 1012;

Callahan v American Motorists Ins. Co., 56
Misc 2d ?34; Downey v Allstate Ins. Co., 638 F
Supp 322; Erwig v Cook Agency, 173 AD2d
439; Wied v New York Cent. Mut. Fire Ins.
Co., 208 AD2d 1132; Barco Auto Leasing
Corp. v Montano, 2L5 ADzd 617.) tr. Based on
sound policy consideratior¡s which mitigate
against imposing a duty based on a special
relationship, New York courts do not
recogniz,e a special relationship between
insurance agent and his or her customer.
(Wied v New York Cent. Mut. Fire Ins. +268

Co., 208 AD2d L132; Video Corp. v Flatto
Assocs., 85 AD2d 448, 58 NY2d 1026; Flora's
Card Shop v Krantz & Co., 111 Misc 2d907,
91 A-D2d 938; Blonsky v Allstate Ins. Co., 128

Misc 2d 981; Sanitoy, Irc. v Shapiro, 705 F
Supp 152; Erwig v Cook Agency, 173 AD2d
439; Callahan v Americal Motorists Ins. Co.,

56 Misc 2d734; Chaim v Benedict, 216 AD2d
347; Brown v Stinson, 821 F Supp 910; Mathis
v Yondata Corp., 125 Misc 2d 383.) Itr. If this
Court chooses to revise well-settled New York
law and acknowledge a special relationship
may exist between a customer and an
insurance agent, a special relatioruhip did not
exist under the facts of this case- (Cong¡ess
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Fin Corp" v Morrell & Co., 790 F Supp 459;
American Protein Corp. v AB Volvo, 844 F2d
56; Polycast Tech. Corp. v Uniroyal, Inc.,792
F Supp 244; Accusystems, Inc. v Honeywell
Information Sys., 580 F Supp 474; Sanitoy,
Inc. v Shapiro, 705 F Supp 152.) fV. Webster
Golf Course, úrc. does not have standing to
maintain a suit against defendants. (Siera
Club v Morton" 405U5727.)

OPINION OF THE COURT

Bellacosa, J.

The question for this case is whether an
insurance agent should be liable to a former
customer for tortious misrepresentation and
breach of implied contract. The alleged
wrongdoing is a failure of the defendant
insurance agent to advise plaintiff Thomas
Murphy as to possible additional insurance
coverage needs. The theory ofthe lawsuit and
the asserted duty is a special relationship and
special level of advisory responsibility.

The Appellate Division affrrmed an order of
Supreme Court, which granted defendants'
motion for summar¡r judgment and dismissed
the complaint. Plaintiffs appeal pursuant to
leave granted. by this Court. We affirm the
order of the Appellate Division because no

special relationship was established on this
record.

Plaintiffs Thomas Murphy and Webster GoIf
Course, þc. sued defendants Donatd C. Kuhn,
Kuhn & Pedulla Agency, Inc., and its
predecessor Roman A. Kuhn Agency, alleging
professional negligence and breach of implied
contract. This dispute origiaates in a 1991

automobile accident in Florida involving
Murphy's son One person died and several
others suffered serious injuries as a result of
the accident. At that tirne, the title to the
son's car was in his father's name and the
personal i¡surance was placed under the
commercial automobile policy covering
Murphy's business, Webster Golf Course, Inc.
After exhausting the $500,000 policy lirnit to
settle the car *269 accident claims, Thomas
Murphy assertedly paid an additional
$194,429.50 plus $7,500 in attorneys' fees.
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Then, he sued these defendants to recover the
additional sums he had to pay personally.

Defendants began providing the property,
casualty and liability insurance to plaintiffs in
1973 in connection with their golf business.
Beginning in L977, defendant Donald Kuhn
also handled all of Murphy's personal
insurance needs, providing him with both
homeowners insurance and personal
automobile coverage. In 1979, plaintiff
Thomas Murphy and his pantner, Edward
Rieflir¡ completed their purchase of the Happy
Acres Golf Cowse and formed Webster Golf
Course, Inc. Happy Acres had been a client of
the Roman A. Kuhn Agency since 1957.

In 1990, Kuhn placed personal automobile
coverage for Murphy with The Hartford, as
insurer. Later that year, Hartford notified
Murphy that his coverage was in danger of
cancellation due to the poor driving records of
his children. Murphy then transferred the
insurance covering his son's car, which was
registered and titled in Murphy's name, from
Murphy's personal policy to Webster Golf
Course's commercial automobile insurance
policy. Murphy testified at his deposition that
it was his standard arrangement to place title
and register his children's cars in his name.
From 1984 until the tirne of the accident, the
liability limits on the commercial policy were
$250,000 per person and $500,000 total per
accident. Murphy never requested higher
liability coverage for his personal and family
automobile irsurance needs, which rtrere

subsumed within the commercial automobile
liability policy.

Supreme Court concluded that, absent a
request by the customer, an insu¡ance agent
"owes no continuing duty to advise, guide or
direct the customer to obtain additional
coverage." Therefore, acknowlefuing that on
this record plaintiffs never specifically
requested defendants to increase the liability
Iimits on the commercial automobile policy,
the court heldthat defendants owed no special
duty of a,ffrrmative advisement to plaintiffs.
The court also declined to adopt plaintiffs'
"special relationship" theory.

Page I

Plaintiffs propose that insurance agents ean
assurrre or acqtrire legal duties not existing at
corunon law by entering into a special
relationship of trust and confidence with thefu"
customers. Specifically, plaintiffs contend that
a special relationship developed from a long,
continuing course of business between
plaintiffs and defendant insurance agent,
generating +270 special reliance and an
affrrmative duty to advise with regard to
appropriate or additionaL coverage.

Generally, the law is reasonably settled on
initial principles that insurance agents have a
common-law duty to obtain requested coverage
for their clients within a reasonable time or
inform the client of the inability to do so;
however, they have no continuing duty to
advise, guide or direct a client to obtain
additional coverage (see, Wied v New York
Cent. Mut. Fire Ins. Co., 208 AD2d 1132,
1133; Hjemdahl-Monsen v Faulkner, 204
AD2d 516, 5L7; Rogers v Urbanke, 194 AD2d
L024, L025; Harnish v Naples & Assocs.,, 181
AD2d 1012, 1013; Erwig v Cook Agency, 173
AD2d 439). Notably, no New York court has
applied plaintiffs' proffered "special
relationship" analysis to add such continuing
duties to the agent-insured relationship (see,

Wied v New York Cent. Mut. Fire Ins. Co",
208 AD2d 1132, 1133-1134, supra).

Recently, however, this Court recognized a
special relationship in a commercial
controversy, involving no generally recognizecL
professional relationship (see, Kimmell v
Schaefer, 89 NY2d 257,260). We held that the
relationship between the parties "under the
circumstances lthere] required defendant to
speak with ca.re" (id., at 260)- KimmeÌÌ
cautions, however, that "liability for negligent
misrepresentation has been imposed only on
those persons who possess unique or
specialized ex¡lertise, or who are in a special
position of confidence and trust with the
injured parby such that reliance on the
negligent misrepresentation is justifred" (id",
at 263). For example, "[phofessionals, such as
lawyers and engineers, by virtue of thei¡
training and expertise, may have special
relationships of confrdence and trust vrith
their clients, and in certain situations we have
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imposed liability for negligent
misrepresentation when they have failed to
speak with care" (id., at 263, citing Ossining
Union Free School Dist. v Anderson LaRocca
Anderson, 73 NYzd 4I7 [engineering
consultantsl; White v Guarente, 43 NY2d 356
laccountantsì; Ultramares Corp. v Touche, 255
NY 170 laccountants]; Glaruer v Shepard, 233
NY 236 lpublic weighersD.

The Court concluded that given "the absence
of obligations arising from the speaker's
professional status" in the commercial context,
"there must be some identifiable source of a
special duty of care" in order to irnpose tort
Iiability (id., at 264). "The existence of such a
special relationship may give rise to an
exceptional duty regarding commercial speech
and justifiable reliance on such speech" (id.).
We deterrnined, to be *271 sure, that
"lw]hether the nature and caliber of the
relationship between the parties is such that
the injured party's reliance on a negligent
misrepresentation is justifred generally raises
an issue of fact" (id.). It is irnportant to note
that Kimmell is significantly distinguishable
from the instant case, which involves an
insurance agent-insured relationship and an
alleged failure to speak. We therefore allude
to KimmeII for its general relevance and
disclai:n any implication of a direct,
precedential applicability in the insurance
relationships context.

Even assu¡ning the general applicability of
the "special relationship" theory in the
customer-agent automobile irnurance coverage
setting, we conclude that the relationship
between these parties was insufrciently
established. to warrant or justi$ this case
surviving a defense swnmary judgment
motion. As a matter of law, this record does
not rise to the high level required to recogrize
the special relationship threshold that might
superirnpose on defendants the initiatory
advisement duty, beyond the ordinary
placement of requested insurance
responsibilities. Rather, the record in the
instant case presents only the standard
consumer-agent insurance placement
relationship, albeit over an extended period of
time. Plaintiffs' plight does not warrant

Page I

transforming his diffrculty into a xrrjvi,
expanded tort opporiunity for peripheraÌ
redress. The record does not support plainti-ffs'
effort in this manner to shift to defendant
insurance agent the customer's personal
responsibility for initiating, seeking and
obtaining appropriate coverag'e, without
something more than is presented here.

We note in this respect that Murphy never
asked Kuhn to increase the liability limits on
the Webster C.olf Course commercial
automobile policy. In fact, there is no
indication that Murphy ever inquired ox"

discussed with Kulm any issues involving the
liabiliþ lirnits of the automobi-le policy. Such
lack of initiative or personal indifference
carurot qualiry as legally recognizable clr
justifiable reliance. Therefore, there was rro
evidence of reliance on the defendant agent's
ex¡lertise, ¿rs sharply distinguished from
Kimmell (contrast, Kimmell v Schaefer,
supra,89 NY2d, at264).

The absence of reliance is further reflected
in Murphy's deposition testimony that it was
his standard procedure to simply register his
children's cars in his name. Additionally,
Murphy's deposition description of his
relationship with Kuhn concerning the golf
course's general insurance matters shows that
he had not met personally with Kuhn to
discuss the insurance needs of Webster Golf
Course, Inc. for approximately 12 *272 yearc
preceding the accident in question- Rather, his
partner Rieflin was the one actively and
personally involved in handling the insurance
needs of the golf course.

We also note that Murphy's contention that
he mistakenly believed that the commercial
policy had a S1,000,000 liability limit on all
covered vehicles can be given no weight in
resolving this dispute on this theory. The
Iiability coverage had remained the same
since 1984 and Murphy's deposition testimony
failed to establish the basis for his plainty
ur¡founded assumption- Therefore, plaintiffs
are not entitled to advance beyond the
srunmarfr judgrnent stage of this lawsuit
because they failed to establish the existence
of a legally cognizable special relationship
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with their insurance agent in this standard set
of circumstances.

Plaintiffs-appellants urge this Court to avoid
generally absolving i¡surance agents from
tegal principles which subject other
individuals to duties beyond those rooted. in
the comrnon law. They overstate the concern
and effect of this decision and the principle
that emanates from it. Our decision today does
not break any new ground and does not
immunize insurance brokers and agents from
appropriately assigned duties and
responsibilities. Exceptional and
particularized situations may arise in which
insurance agents, through their conduct or by
express or irnplied contract with customers
and clients, flây arisume or acquire duties in
addition to those fixed at corrunon law. As
with Kimmell, the issue of whether such
additional resporxibilities should be
recognized and given legal effect is governed
by the particular relationship between the
parties and is best determined on a case-by-
case basis (see, Kirrrmell v Schaefer, 89 NY2d
257,264, supra).

Notably, other jurisdictions have recognized
such an additional duty of advisement in
exceptional situations where, for example, (1)

the agent receives cornpensation for
consultation apart from payment of the
premiums (see, Sandbulte v Farm Bur. Mut.
Ins. Co., 343 NWzd 457,464 [Iowa]; Nowell v
Dawn-Leavitt Agency, Í27 Anz 48, 5L, 617
PZd 1164, 1168), (2) there was some
interaction regarding a question of coverage,
with the insured relying on the expertise of
the agent (see, TYupiano v Cincinnati Ins. Co.,
654 NE2d 886, 889 [Ind] lapplying Michigan
lawl); or (3) there is a course ofdealing over arr
extended period of time which would have put
objectively reasonable insurance agents on
notice that their advice was being sought and
specialty relied on (see, Tlotter v State Farm
Mut. Auto. Ins. Co., 297 SC 465, 377 SEzd
343). In these circumstances, *273 insureds
bear the burden of proving the specific
undertaking (id.). The relationship established
in the instant case does not rise to the level of
these exceptional situations and we refrain
from determining when the sPecial
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relafionship analysis may apply in the
insurance context.

We do, however, take note that the
uniqueness of customarSr and ordinar5r
insurance relationships and transactions is
manifested by "the absence of obligations
arising from the speaker's professional status"
with regard to the procurement of additional
coverage (Kimmell v Schaefer, supra, 89
NY2d, at 264). As stated, it is well settled that
agents have no contirruing duty to advise,
guide, or direct a client to obtain additional
coverage (see, Wied v New York Cent. Mut.
Fire Ins. Co., 208 AD2d 1132, 1133, supra). No
doubt, therefore, public policy considerations
will have to be weighed on the question of
whether to overrride this settled principle by
recognizing additional advisement duties on
insurance agents and brokers (see, Farmers
Ins. Co. v McCarthy, 871 SW2d 82, 85-86
[Mo]). But we do not reach that question here.

Insurance agents or brokers are not personal
frnancial counselors and risk marragers,
approaching guarantor status (see, id.).
Insureds are in a better position to know their
personal assets and abilities to protect
themselves more so than general insurance
agents or brokers, u¡less the latter are
inforrred and asked to advise and act (id.).
Furthermore, perrnitting insureds to add such
parties to the liabitity chain might well open
flood gates to even more complicated and
undesirable litigation Notably, in a different
context, but with resonant relevance, it has
been observed that "lu]nlike a recipient of the
seryices of a doctor, attorney or architect ...
the recipient of the services of an insurance
broker is not at a substantial disadvantage to
question the actions of the provider of
seryices" (Video Corp. v Flatto Assocs., 85
ADzd 448,456, mod 58 NY2d 1026).

Accordingly, the order of the Appellate
Division should be affrrmed, with costs.

Chief Judge Kaye and Judges Titone, Smith,
Levine, Ciparick and Wesley concur.

Order affirmed, with costs. *274
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Copr. (c) 2005, Randy A. Daniels, Secretar¡r of
State, State of New York.

N.Y. 1997.

MURPIIY V KUHN

END OF DOCUMENT
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Only the Westlaw citation is currently
available.

United States District Court,
S.D. New York.

NAIROBI HOLDINGS LIMITED, Ptaintitr,
v.

BROWN BROTHERS HARRIMAN & CO. and
Lawrence T\r.cker, Defendants.

No. 02 Civ. 1230(LMM.

May 14,2003

Investor in telecommunications company
that went bankrupt brought $ 10ft) securities
fraud action against investment advisor and
partner of advisor who was on board of
company. Following dismissal in part and
leave to replead clai¡ns investor raised in
original complaint, 2002 WL 3L027550,
inveshnent advisor and partner rnoved to
dismiss investor's amended complaint for
failure to state a claim under the Private
Secr¡rities Litigation Reform Act (PSLRA).
The District Court, McKerura, J., held that: (1)

one-ye¿Ìr statute of lirnitations applicable to
investors' clai¡ns arising out of initial
investment began to run on date that
knowledge of company's solvency was imputed
to investors who were on inquiry notice but
failed to act; (2) complaint failed to plead
clairn of fraudulent concealment with
sufücient particularity, as required to toll one-
year statute of lirnitations; (3) complaint failed
to allege that investment advisor and had
motive to comrnit fraud by misrepresenting
company's solvency to investors, as required to
state scienter for clai¡n for cornmon law fraud
under New York law; and (4) investors' clairns
that misrepresentations caused them to make
second inveshnent in company accrued when
misrepresentations were made, and were not
barred by one-year statute of lirnitatiorn.

Motion granted.

West Headnotes

[1] Lirnitationof Actions 100(11)
241k100(11)
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In determining whether investor in
telecommunications company that went
bankrupt could maintain $ 10(b) securities
fraud action against investment advisor and
parbner of advisor who was on board of
comp¿ury, court had to determine whether
investor should have been put on inquiry
notice that company's acquisitions greatly
increased its debt load and created threat to
company's liquidity and solvency, and if so,

date upon which duty to inquire arose; more
than one year passed between date investors
were allegedly put on inquiry notice and date
they frled complaint. Securities Exchange Act
of 1934, $$ 9(e), 10(b), 15 U.S.C.A. $$ Z8i(e),
78jft).

[2] Lirnitation of Actions 100(11)
241k100(11)
One-year statute of limitations applicable to
investors' $ 10(b) securities fraud action began
to run on claims of alleged misrepresentations
about company's solvency on date that
knowledge of company's acquisitions of three
entities was imputed to investors who were on
inquiry notice but failed to act; company made
nrunerous public announcements about its
acquisitions ofthree entities having history of
significant net operating losses, company's
annor¡ncements disclosed amounts of debt
company would assume as a result, and public
announcements took place after investors'
initial investment in company. Securities
Exchange Act of 1934, $$ 9(e), 10(b), 15

U.S.C.A. $$ z8i(e), 78j(b).

[3ì Li¡nitationofActions L0(11)
241k100(11)
One-year statute of li¡nitations applicable to
investors' $ 10(b) securities fraud actionbegan
to run on clairn alleging that advisor and
company board member did not inforrn
irvestors about existence in bond indenture's
trigger clause executed in connection with
company's acquisition of entity, on date that
company publicly announced actual triggering
of trigger clause; investors were on inquiry
notice because announcement occurred after
investors' initial purchase of company's stock,
and investment advisor allegedly assured
investors that debt would not become due
until several years later. Secr¡rities Exchange
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Act of 1934, $$ 9(e), 10(b), 15 U.S.C.A. $$
78i(e), 78jft).

[4] Limitation of Actions L79(2)
24tkr79(2)
Complaint failed to plead claim of fraudulent
concealment with sufflrcient particularity, as
required to state claim that one-year statute of
limitations applicable to investors' $ 10(b)
securities Íïaud clairns was equitably tolled by
fraudulent concealment of investment advisor
and partner on board of telecommunications
comp¿Lrry who allegedly induced investors to
purchase stock of company before it went
bankrupt. Securities Exchange Act of 1934,
$$ 9(e), 10(b), 15 U.S.C.A. $$ 78i(e), 78j(b).;
Fed.Rules Civ.Proc.Rule g(b), 28 U.S.C.A.

[5]Fraud 42
t84k42
Complaint failed to allege that investment
advisor and partner of advisor who was on
board of telecommunications company had
motive to comrnit fraud by rnisrepresenting
cornpany's solvency to investors, as required to
state scienter for claim for corurron law fraud
under New York law based on clai¡n that
rnisrepresentations caused investors' initial
investment in company before it went
bankrupt; only possible financial motives
advisor and partner had were to increase
investment fees by promoting company's stock
and to inflate va-lue of company's stock, desire
to artifrcially inflate stock was not alone
evidence of irnproper motive, and complaint
did not allege that stock was sold for profit,
identify professional reputational interest that
motivated advisor and partner, or allege
suffrcient facts to support conscious
rrisbehavior or recklessness. Fed.Rules
Civ.Proc.Rule g(b), 28 U.S.C.A.

[6] Li¡nitation of Actions 100(12)
24rk100(L2)
Investors' $ 10(b) securities fraud claims
against investment advisor and partner of
advisor who was on board of
telecommunications company, alleging that
misrepresentations made about company's
solvency and equities caused investors to
make second investment in company, accrued
when misrepresentations regarding actual

Page 713

Ievel of company's cash reserves and
marketable secr¡rities were made, and were
not barred by one-year statute of limitations.
Securities Exchange Act of 1934, S$ 9(e),
10(b), 15 U.S.C.A. $$ 78i(e), 78j(b).

MEMORANDUM AND ORDER

MCKENNA, J

*1 In its originat complaint, plaintiff
Nairobi Holdings Limited ("NHL") asserted
claims against corporate defendant Brown
Brothers Harrirnan & Co. ("BBH") and
individua-I defendant Lawrence T\rcker
("T\rcker") alleging federal securities fraud
r¡¡rder Section 10(b) of the Securities Exchange
Act of 1934, 15 U.S.C. $ 78j ("Section 10(b)")
and Rule 10b-5 promulgated thereunder, l-7
C.F.R. $ 240.10b-5 ("Rule 10b-5"), a violation
of Section 206 of the Investment Advisers Act
of 1940, 15 U.S.C. $ 80b-6 (the "IAA"), and
various state tort law claims. I¡r a previous
decision, the Court dismissed certain of these
claims with leave to replead. Nairobi Holdings
Ltd. v. Brown Bros. Harriman & Co., No. 02
Civ. 1230, 2002 WL 31027550 (S.D.N.Y. Sept.
t0, 2002) ("NHL I" ). Presently before the
Court is a motion brought by defendants to
dismiss the Amended Complaint pursuant to
Federa-l Rules of Civil Procedure 12(bX6)
("Rule 12(bX6)") and 9(b) ("Rule 9(b)") and the
Private Securities Litigation Reform Act (the
"PSLRA"). For the reasons set forth below, the
motion to dismiss is granted in part without
prejudice.

Background

The facts in the Amended Complaint are
virtually the same as those set out by the
Court in NHL l. 2002 WL 31027550, at *1-3.

Plaintiff alleges that defendants made
"fraudulent misrepresentations" and
"actionable omissions of material
information" that "fraudulently induced NHL
to invest" in a telecomrnunications company
named World Access Inc. ("WAXS").
(Am.Compl.{f 3, 13.) The alleged pu4)ose of
the misrepresentations and omissions was to
hide from plaintiff "the rapidly deteriorating
condition of WAXS during 2000 and early
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2001, prior to WAXS' declaration of
bankruptcy in April2001." (Id. f 3.)

Plaintiffs Amended Complaint di-ffers from
the original in several ways. First, plaintiff
has omitted certain state law claims that were
disrnissed in NHL I. 2002 WL 31027550, at
*10 (New York's Martin Act precludes claims
of negligent misrepresentation and breach of
fiduciary duty in the context of sales of
securities). Second, plaintiff has removed any
clairns as to its retention of any investments
in WAXS stock, and instead alleges claims
based only on its purchases of WAXS stock.
(Compare Am. Compl. Í 3 with Compl. { 3;

Am. Compl. 11 76 with Compl. Í 55; and Am.
Compl. f ?7 with Compl. f 56). tFNll
Specifrcally, on or about February 11", 2000,
plaintiffpurchased 459,777 WAXS shares in a
private placement at a price of $10 million
(the "Februar¡l 2000 investment").
(Am.Compl.lt 36.) Between September 2,2000
and December 11, 2000, plaintiff purchased

520,230 shares of WAXS at a total cost of
$3,105,230.59 (the "post-September 2000
investment"). (Id. f 46.) Thtud, plaintiff has
revised and re-asserted a previously dismissed
clairn for securities fraud arising out of
defendants' representation that, as of
September 2000, "it was a parbicularly
propitious tirne to make additional
investments in WAXS' equities...." (Id. Í 53.)
Finally, the Amended Complaint propounds a
new clai-rn for securities fraud resulting from
certain alleged misrepresentations and
omissions made by defendants in or about
January 2000 that allegedly induced
plaintiffs Febmary 2000 investment. (Id. fÍ
24-36, 53-58.) Specifically, defendants
altegedly "omittledl to inform NHL of (i)
im¡rrinent acquisitions that would and did
greatly increase WAXS' debt load and the
threat to WAXS' liquidity and solvency and
(iÐ the existence of the 'trigger clause' in the
bond indenture executed in connection with
the acquisition lby WAXS] of FCI [in August
19991, even when representatives of NHL
specifically questioned defendants regarding
WAXS' prospective ability to carry its already
heavy debts in Januar¡r 2000...." (Id. f 53.) In
addition to these omissions, a Managhg
Director of BBH, Stephen Owen ("Owen"),

Page 714

atlegedly made specific representations to
plaintiff in Januar¡r 2000 that: a) "the FCtr

debt would not come due until 2008"
(Am.Compl.{f 26, 56); b) "WAXS would be

able to carry its debt load with no meaningñrl
risk to WAXS' liquidity and solvency" (id. {
26); and c) "[s]uch debt would be 'no
problem'for WAXS." (id. ff 26,56.)

FNI. In is opposition, plaintiff attempts to argue

that it has asserted "a common-law fraud claim for

damages because plaintiff was fraudulently

induced to ret¿in its holdings in WAXS." (Opp'n at

1, n. l.) However, the Court is unable to frnd any

such allegation in the Amended Complaint and

plaintiff did not provide any citation.

*2 Defendants have moved to dismiss the
Amended Complaint, focusing particularly
upon the claims relating to the February 2000
investment. (Defs. Memo. at 6-2I.)
Defendants move to dismiss these clai¡ns as

baned by the one-year statute of limitations
and as being unable to meet the specificity
requirements of Rule 9(b) and the PSLRA. (Id.)
In addition, defendants argue that plaintiffs
statutory claims based on the post-September
2000 investment are barred by the statute of
lirnitations because "plaintiffs new factual
allegations constitute an acknowledgment by
ptaintiff that it was on notice, well before
February 14, 2001--the date one year before
the filing of plaintiffs original Complaint--of
the facts about which it alleges defendants
made misrepresentations and omissions in
September 2000...." (Defs. Memo. at 2.)

Standard of Review

Under Rule 12(bX6), a complaint will be
dismissed if there is a failure "to state a claim
upon which relief carì. be granted."
Fed.R.Civ.P. 12(bX6). The Court rnust read
the complaint generously accepting the truth
of and drawing all reasonable inferences from
well-pleaded factual allegations. Mills v. Polar
Molecular Corp., 12 F.3d L170, Lt74 (2d

Ci-r.1993). "A court should only dismiss a suit
under Rule 12(bX6) if it appears beyond doubt
that the plainti-ff can prove no set of facts in
supporb of his claim which would entitle him
to relief." ' Valmonte v. Barre, 1-8 F.3d 992,

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002678



Not Reported in F.Supp.2d
(cite as:2003 wL 21088506, +2 (S'D'N'Y'))

998 (2d Cir.1994) (quoting Conley v. Gibson,
355 U.S. 4L, 45-46,78 S.Ct. 99, 2 L.Ed.2d 80
(1957).

On a Rule 12(bX6) motion, courts maY
consider "any written instrument attached to

lthe complaint] as an exhibit or any
statements or documents irrcorporated in it by
reference, as well as public disclosure
docrrments required by law to be, and that
have been, ñled with the SEC, and documents
that the plaintiffs either possessed or knew
about and upon which they relied in bringing
the suit." Rothman v. Gregor, 220 F.3d 81, 88-

Bg (2d Cir.2000) (citations omitted).

Discussion

I. February 2000 Investment: Statute of
Li¡nitations

tll Defendants argue that plaintiffs
statutory claims relating to its February 2000
investment are ti¡ne-ba¡nred because more than
one year passed between plaintiff being on
notice of these alleged clairns and its filing of
the original complaint on February 14,2002.
(Defs. Memo. at 6-18.) Section 9(e) of the
Securities Exchange Act of 1934 provides that
"[n]o action shall be maintained to enforce any
Iiabitity created under this section, unless
brought within one year after the discovery of
the facts corntituting the violation and within
three years after such violation." 15 U.S.C. $

78i(e); see also Rothman" 220 F.3d at 96
(Section 9(e) applies to Section 10(b) and Rule
10b-5 claims). This same limitations period is
also apptied to claims for rescission r¡nder the
IAA. Kâhrr v. Kohlberg, Kravis, Roberts &
Co., 970 F.2d 1030, 1039 (2d Cir.), cert.
denied, 506 U.S. 986, 113 S.Ct. 494, L2l
L.Ed.2d 432 (1992).

*3 Ttre Second Circuit has said that
"discovery of for the pu4)oses of this statute of
lirnitations'includes constrrrctive or inquiry
notice, as well as actual notice." ' Rothman,
220 F.3d at 96 (quoting Menowitz v. Browr¡
991 F.2d 36,4L-42 (2d Cir.1993)). "[W]hen the
circumstances would suggest to an investor of
ordinary intelligence the probability that she

has been defrauded, a duty of inquirY
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arises...." Dodds v. Cigna Secs., Inc., 12 F.3d
346, 350 (2d Cir.1993), cert. denied, 511 U.S.
1019, 114 S.Ct. 1401, 128 L.Ed.2d 74 (L994).

With regard to this duty to inquire, the Second
Circuit has stated:

If the investor makes no inquiry once the
duty arises, knowledge will be irnputed as of
the date the duty arose. However, if the
investor makes some inquiry once the duty
arises, we will impute knowledge of what an
investor 'in the exercise of reasonable
diligence, should have discovered'
concerning the fraud, and in such cases the
limitations period begins to run from the
date such inquirry should have revealed the
fraud.

LC Capital Partners, LP v. Frontier Ins.
Group, Inc., 318 F.3d 148, 154 (2d Cir.2003)
(citation and quotation omitted.)

In assessing whether a plaintiff should have
been put on inquiry notice, courts exarnine,
among other things, "any financial, legal, or
other data, including public disclosures in the
media about the frnancial condition of the
corporation available to the plaintiff
provid-ing him 'with suffrcient storm
warnings'...." Dietrich v. Bauer, 76 F.Supp.2d
312, 343 (S.D.N.Y. 1999) (quotation omitted).

Because plaintiff does not allege in the
Amended. Complaint that it made any inquiry,
the onty issue to be resolved is the date the
duty to inquire arose. tFN2l

FN2. Plaintiff argues in its opposition papers that it

exercised reasonable diligence "promptly after

August 2000" by "asking its fiduciary advisor and

partner [,BBH,] about WAXS' financial condition in

early September and receiving in response

defendants' fraudulent statements of September

2000...." (Opp'n at 13.) However, this is not,

despite plaintiffs assertion to the contrary, alteged

in the Amended Complaint. The stated purpose of
any discussions held between plaintiff and

defendants in or about mid-September 2000 was .to

explore the possibility of lplaintiffl investing another

$5,000,000 directþ in WAXS equities."

(Am.Compt.{ 42.) There is no mention in the

Amended Complaint of any investigation.

A) Alleged Omission of WAXS' Debt
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Acquisition

[21 It is difFrcult to discern from the
Amended Complaint which specific WAXS
acquisitions plaintiff clairns were omitted by
defendants. It appears that plaintiff is
referring to three particular companies
acquired by WAXS: 1) Star
Telecommunications, Inc. ("Star"); 2)

TelDaFax A.G. ("TelDaFax"); and 3)

Communication Telesystems International (d/

bla WortdxOhange Communications)
("WorldxChange"). tFNSl (Am.CompI.Í{ 30-

32.) Plaintiffs theory for this claim appears to
be contained in paragraphs 33-34 of the
Amended Complaint which states that:

FN3. Ptaintiff ca¡rnot be referring to \ryAXS

acquisitions of FCI and LDI because plaintiff

atleges that in January 2000, they were already

"concerned about the debt assumed by WAXS in

connection with the recent acquisitions of FCI and

LDI" (Am.Compl.{ 26, 56) and that defendants

omitted to inform NHL of "several additional

acquisitions." (Id. { 28, 58.)

WAXS' June 2000 10-Q tFN4l frling
correctly stated that the Star,
WorldxChange, and TeIDaFax acquisitions
would 'dramatically increase the business
and financia-l risks IWAXSI must overcome
to execute its strategy. Star, WorldxChange
and TelDaFax all have a history of
sigaificant net operating losses, and IWAXSI
is expected to assume approxirnately $300.0
million in debt upon the consummation of
these acquisitions.' However, defendarrts
omitted to irrform NHL in any fashion of
these imminent acquisitions, and of the
increased debt load and threat to WAXS'
solvency resulting therefrom, at any time
before February 11, 2000.

FN4. The Court betieves that plaintiff may have

mistakenly stated the date as June 2000, when it is

truly referring to the t0-Q frled by WAXS on

August 14,2000. (Id. Íl 33-34.)

*4 It is clear that plaintiff had a duty to inquire by

at least August 2000. Atl three acquisitions and the

amounts of debt to be assumed were publicly

disclosed on numetous occasions after the February
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2000 purchase and well before the February 1l'
2001 deadline for filing. For example, the l0-Q

fited by WAXS on August 14, 2000, ("the August

2000 l0-Q") explicitly stated that: "Star'

WorldxChange and TelDaFax all have a history of
significant net operating losses, and the Company is

expected to assume approximately $300.0 million in
debt upon the consummation of the acquisitions."

(Harper Dect. Ex. J at 16.) The August 2000 l0-Q
also stressed the heightened risks involved with

these acquisitions: "[a]tthough the STAR,

WorldxChange and TelDaFax acquisitions are

expected to provide significant benefits to the

Company, they also dramatically increase the

business and financial risks the Company must

overcome to execute its strategy." (Id.)

The WorldxChange acquisition was announced in a

press release on February 14, 2000 which also

stated that WAXS would "assume approximately

$225 miltion in WorldxChange debt." (Harper Decl.

Ex. E at 1.) On February 29,2000, WAXS filed an

8-K mirroring its press release. (Harper Decl. Ex.

F.) In the Amended Complaint, plaintiff admits that

BBH informed it of the WorldxChange acquisition

through the Annual Review of the 1818 Fund III,
LLP ("the Fund") that was released in April 2000.

(Am.Compl.{ 39.) The Amual Review also clearly

stated that this transaction entailed "the assumption

tby WAXSI of $225 million of debt." (Harper Decl'

Ex. M at 3.) Finally, the August 2000 10-Q, st¿ted

that WAXS "is expected to assume approximately

$225.0 miltion of net debt in connection with the

WorldxChange merger." (Harper Decl Ex. J at 13.)

The St¿r acquisition was announced in a press

release issued February 14, 2000, and WAXS filed

an 8-K on February 29, 2000. (Harper Decl. Ex.

H.) Again, plaintiff concedes that the Annual

Review released in April 2000 "described the Star

merger and for the first time noted Star's $100

million of remaining debt.' (Am.Compl.{ 38.) The

August 2000 10-Q stated that WAXS "expected to

assume approximately $75.0 miltion of net debt in

corurection with the Star merger." (Harper Decl Ex-

I at 12.)

The TetDaFax acquisition was announced in a press

release issued June 14, 2000 and WAXS frled an 8-

K on June 26, 2000. (Harper Decl' Ex. I.) The

press release st.âted that "[a]s of March 31, 2000,

TelDaFax had ... essentially no debt." (Id. at 7.)
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The August 2000 tO-Q provided that "[a]s of June

30, 2000, TelDaFax had ... essentially no debt."
(Harper Decl Ex. J at 13.)

Thus, all three acquisitions and the amount of debt

being assumed were publicly announced by August

2000 at the latest and plaintiff had a duty to inquire.

Having failed to inquire, such knowledge is imputed

to them.

B) Alleged Omission of the FCI Bond Indenure
"Trigger Clause"

*5 [3] Plaintiff alleges that Owen and defendant

Tucker "omitted to inform NHL of the existence of
the 'trigger clause' in the bond indenture executed

in connection with the acquisition of FCI, which

allowed bondholders to put thet debt to WAXS
prior to 2008 upon the occurrence of certain

events." (Am.Compl.{ 58.) Also, Owen allegedly

assured NHL that "the FCI debt would not come

due until 2008...." (Id. f 56.)

The Court finds that plaintiff had a duty to inquire

about these alleged omissions and

misrepresentations by August 2000 at the laûest.

The existence of and the actual triggering of the

"trigger clause" was publicly disclosed after the

February t I, 2000 purchase of WAXS stock and

well before the February tt, 2001 deadline for
filing. In the August 2000 lO-Q, it was revealed that

the trigger clause had actually been triggered and

that WAXS was required to pay $160 million ûo the

bondholders by January 2,2001. (Harper Decl. Ex.

J at 26.) A reasonable investor would have

inquired.

C) Fraudulent Concealment

[4] In its opposition papers, plaintiff attempts to
assert a fraudulent concealment defense in order to

equitably toll the stahrte of limiøtions. (Opp'n at 5-

7.) It is well-settled law that such a defense must be

pled with particularity in accordance with Rule 9(b).

Armstrong v. McAlpin, 699 F.zd 79, 88-90 (2d

Cir. t983); Salinger v. Projectavision, Inc., 972

F.Supp. 222, 231-32 (S.D.N.Y.1997). Let alone

being pled with particularity, in this case, plaintiff
has not even asserted the defense in the Amended

Complaint. It is also highly questionable as to
whether such a defense is even permitted when

dealing with the limitations period in Section 9(e).
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See Rothman, 220 F.3d at 96, 98 n. I (quoting

Lampf, Pleva, Lipkind, Prupis & Petigrow v.

Gilbertson, 501 U.S. 350, 363, lll S.Ct. 2773.

1r5 L.Ed.2d 32r (r99r)).

Accordingly, defendants' motion to dismiss the

stahrtory claims relating to its alleged January 2000

misrepresentations and omissions which altegedly
induced plaintiff to purchase WAXS stock in
February 2000 is granted. The dismissal, however,
is without prejudice.

II. February 2000 tnvesnnent: Common L¿w Fraud
and Rule 9(b)

Because the ståtutory claims relating to plaintiffs
February 2000 investment have been dismissed, the

only claim left with regard to this invesÍnent is that

of common law fraud. Defendants moved to dismiss

all of plaintiffls claims stemming from the February
2000 investrnent--the statutory and common law

fraud claims--for failure to meet the requisite
standard for pleading scienter. The Court will now

consider defendants' scienter arguments in relation

to the remaining claim for coÍrmon law fraud.

The requirements for proving a claim of common

law fiaud under New York law are essentially the

same as those for a claim of securities fraud under
Section l0(b) and Rule l0b-5: l) that a defendant
made a material false representation or a material
omission of fact; 2) that a defendant intended to
defraud the plaintiff thereby; 3) ttrat a plaintiff
reasonably relied on the representation; and 4) that

a plaintiff suffered damages as a result of such

reliance. See Lama Holding Co. v. Smith Barney

Inc., 88 N.Y.2d 413, 421,646 N.Y.S.2d 76, 668

N.E.2d 1370 (1996); Benjamin v. Kim, No. 95 Civ.

9597, 1999 WL 249706, at *15 (S.D.N.Y. Apr.28,
1999). A complaint asserting coûìmon law fraud

must meet the heightened pleading requirement of
Federal Rule of Civil Procedure 9(b), which
requires fraud to be alleged with particularity.
Fed.R.Civ.P. 9(b) ('In all averments of ftaud ...,
the circumstances constituting fraud ... shall be

stated with particularity."). The requisite intent of
the defendant, however, need not be alleged with
great specificþ. td . ("Malice, intent, knowledge,

and other condition of mind of a person may be

averred generally.")

A) Scienter
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*6 [5] Despite Rule 9(b)'s lower s[andard for

scienter, it is well-settled that the relaxation of Rule

9(b)'s specificity requirement regarding condition of
mind is not a " 'license to base claims of fraud on

speculation and conclusory allegations." ' Acito v.

Imcera Group, lnc., 47 F3d 47, 52 (2d Cir.L995)
(quoting Wexner v. First Manhattan Co., 902 F.2d

169, 172 (2d Cir.t990)). As a result, the Second

Circuit has held that "plaintiffs must allege facts that

give rise to a strong inference offraudulent intent."

Id. (citations omitted.) "The requisite 'strong

inference' of fraud may be established either (a) by

alleging facts to show that defendants had both

motive and opportunity to commit fraud, or (b) by

alleging facts that constitute strong circumstantial

evidence of conscious misbehavior or recklessness."

Id. (quotation omitæd.)

l) Motive and Opportunity

There is no dispute that there was opporhrnity for
defendants to commit fraud in this case. The key

question is motive. Plaintiff must plead motive

allegations that "entail concrete benefits that could

be realized by one or more of the false statements

and wrongful nondisclosures alleged." Shields v.

Citytrust Bancorp, Inc., 25 F.3d 1124, 1130 (2d

Cir.1994). The Second Circuit has stated as

follows:
Motives that are generally possessed by most

corporate directors and officers do not suffrce;

instead, plaintiffs must assert a concrete and

personal benefrt to the individual defendants

resulting from the fraud. lnsufficient motives ... can

include (l) the desire for the corporation to appear

profitabte and (2) the desire to keep stock prices

high to increase offrcer compensation. On the other

hand, we have held motive suffrciendy pleaded

where plaintiff alleged that defendants

misrepresented corporate performance to inflate

stock prices while they sold their own shares.

Kalnit v. Eichler, 264 F.3d 131, 139 (2d Cir.2001)
(citations omitted). In addition, the motive alleged

must be sufñciently particularized. Rothman, 220

F-3d at 93.

(i) Potential Financial Motives

The only possible strictly fmancial motives achrally

contained in the complaint [FN5] are: a) defendants'

desire, as WAXS' inveshnent banker, to increase

investment fees from promoting WAXS' stock
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(Am.Compl.$ 70): and b) defendants' desire to
inflate the value of WAXS stock due to iß
substantial holdings of WAXS stock as Gener¿l

Partner ofthe Fund. (Id. f 2, 70.)

FN5. Plaintiff argues in its opposition that the

artifrcial inflation of stock price in the context of
corporâte acquisitions can, in certain circumstances,

be a suffrcient motive for pleading scienter. (Opp'n
at l8); see Rothman, 220 F.3d at 93. However, this

is not alleged in the Amended Complaint as a

motive for defendants' purported fraud. Plaintiff
further argues that defendants' concrete economic
motive was BBH's receipt of "carried interest" of
approximately 20% of any capital gains realized

upon any sale by the Fund of WAXS invesûnents.

(Opp'n at l8-19.) Again, however, this is not
contained in the Amended Complaint.

As for defendants'alleged desire to increase
their investment fees, courts in this district
have consistently held that a defendant's
desire to artificially inflate stock in order to
realizê gleater transaction fees alone cannot
show an irnproper motive. See In re Indep.
Energy Holdings PLC Sec. Litig., 154 F.Supp
.2d741,765-66 (S.D.N.Y.2001); Vogel v. Sands
Bros. & Co., L26 F.Supp.2d 730, 739
(S.D.N.Y.2001); Schnell v. Conseco, Inc., 43
F.Supp.2d 438, 449 (S.D.N.Y.1999); Fisher v.
Offerznan & Co., No. 95 Civ. 2566, 1996 WL
563141, at*6-7 (S.D.N.Y. Oct.2, 1996).

*7 And, defendants could hardly have been
motivated by considerations of profrt from
sales of WAXS stock. The Second Circuit has
recogrrized that "unusua.l insider trading
activity during the class period rnay permit an
inference of bad faith and scienter." Rothman,
220 F.3d at 94 (quoting Acito, 47 F.3d at 54).

Yet, plaintiff does not allege that defendants
sold any of their VYAXS stock, let afone
engaged in any unusual trading. In fact, the
Fund's entire $70 million investment in
WAXS was written off on March 31, 2001,
three weeks before WAXS frled for
banlruptcy. (Am.Compl.{f 16, 52.)

Furtherrnore, BBH, on behalf of the Fund,
invested another $20 million in WAXS stock
on June 8, 2000, four months after plaintiffs
February transaction- (Am.Compl. { 41.)
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(ii) Reputational Motives

Plaintiff also attempts to identify a
professional reputational interest specific to
defendants "owing to grave conflicts of
interest under which they labored ... as both
promoters of the company's equities and
corporate insiders...." (Opp'n at L9.) BBH was
the General Partner of the Fund, T\rcker was
a partner in BBH and the executive
responsible for management of the Fund, a
WAXS board member, an investment advisor
to NHL and a promoter of WAXS stock in the
market. (Am.Compl.{ 2.) Plaintiffs theory,
then, appears to be that defendants were "so
closely associated with WAXS and its
management as to have a. reputational
interest in the value of WAXS' shares."
(Am.Compt.f 2.)

This is an interesting theory and one that
defendants did not attempt to refute in their
reply papers. Plaintiff cites no case law t¿
support its theory, and the closest that the
Court could frnd to support it is Varljen v. H.J.
Meyers, Inc., No. 97 Civ. 6742, 1998 WL
395266, at *1, 4-5 (S.D.N.Y.1998). In Varljen,
the court refused to dismiss plaintiffs' claims
where the alleged motive of a brokerage house
to comrnit fraud was, inter alia, to enhance its
underwriting business by keeping the prices of
stocks of companies for which it performed
underwriting business at artifrcially elevated
levels to dispel the notion that it w¿rs a peury
stock brokerage and to bolster the credibility
of its research department. Id. af *4-5. Yet, in
that case, the complaint laid out extremely
speci-fic and detailed allegations to support its
theory for motive. In the case at bar, plaintiff
has included only one sentence in the entire
Amended Complaint to support its theory.
(See Am. Compl. f 2.) Furtherrnore, although
it has not specifically ruled on such a
reputational theory, the Second Circuit
appea.rs to frown upon such intangible types of
motive allegations. See Chill v. G.E. Co., 101
F.Sd 263, 268 (2d Cir.1996) ("The motive to
maintain the appe¿rr¿rnce of corporate
profitability, or of the success of an
investment, will naturally involve benefit to a
corporation, but does not 'entail concrete
benefrts."' (citations omitted)). Thus, plaintiff
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has not sufFrciently satisfred the motive
portion of the scienter pleading requirements.

2) Conscious Misbehavior or Recklessness

*8 With regard to the February 2000
investment discussed above, the Amended
Complaint also does not suffi.ciently allege
facts that constitute strong circumstantial
evidence of conscious misbehavior or
recklessness. As the Second Circuit has
explained, to establish reckless conduct or
conscious misbehavior, the facts pled must
allege "at the least, conduct which is highly
unreasonable and which represents an
extreme departure from the standards of
ordinar¡r care to the extent that the danger
was either known to the defendant or so
obvious that the defendant must have been
awale of it." Kalnit, 264 F.3d at L42
(quotation omitted.)

Plaintiff again emphasizes the "glave
conflicts of interest" of BBH and T\rcker.
(Opp'n at 17.) Yet, these alleged confLicts were
well-known to plaintiff and as such, can
certainly not be considered an extreme
departure from the standards ofordina4r care.
Further, plainti-ff ¿rrgues that because T\rcker
admitted in Febmary 2001 that he had lost
confrdence in management in Fall 2000, that
the Court should relate such conscious
misbehaviour back to defendants' alleged
state of mind in making the alleged
misrepresentations and omissions in January
2000. (Id.) The Court âgrees with defendants
that T\¡cker's purported admission regarding
defendants state of mind in FaII 2000 is
irelevant to defendants' state of mind in
January 2000. (Reply at 8.)

Having failed to properly allege scienter in
relation to the February 2000 investment, the
common law fraud claim is dismissed without
prejudice.

m. Plainti.ffs
Investrnent

Post-September 2000

t6l Defendants also move to dismiss
plaintiffs statutory claims relating to the
post-September 2000 investment as barred by
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the statute of lirnitations. (Defs. Memo at 2.)
They reason that plaintiffs claims relating to
these investments are merely "variations on
its frmdamental theme that defendants failed
to disclose that WAXS was overleveraged" and
because the Court has found that plaintiff
should have been on inquirry notice concernixg
WAXS'level of debt, plaintiffalso shouldhave
been on inquiry notice of defendants alleged
September 2000 misrepresentations. (Defs'
Memo. at 2L-24) This is simply not a tenable
argument.

As the Court discussed in NHL I with regard
to the original complairrt, the Amended
Complaint alleges specific misrepresentations
made by defendants regarding the actual level
of WAXS' reserves of cash and marketable
securities, the performance of WAXS'
management, and of WAXS' position in the
European telecommunications market. 2002
WL 3L027550, at *4-7. These alleged
misrepresentations are clearly distinct from
those discussed above in relation to plaintiffs
February 2000 investment. Motion denied.

Conclusion

For the foregoing reasons, the Court grants
defendants' motion to dismiss plainti,ffs
claims relating to its February 2000
investment in part with leave for plaintiff to
replead, consistently with Fed.R.Civ.P. 11,
within 30 days of the date of this
Memorandum and Order. However, this will
be plaintiffs last chance to replead. As Judge
Koeltl would say, "[t]hree bites at the apple is
enough." Salinger, 972 F.Supp. at 236.
Defendants' motion is otherwise denied.

*9 So Ordered.

2003 wr 21088506 (S.D.N.Y.)

END OF DOCIIMENT
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OnIy the Westlaw citation is currently
available.

United States District Court,
S.D. New York.

Adebowale Christiana ONANUGA,
Individually on Behalf of and As

Administrator of
the Estate of Ebenezer Adebayo Onanuga

Plaintiff,
v.

PFIZER, INC. and Merrill Lynch & Co., Inc.,
Defendants.

No.03 Civ. 5405(CM.

Filed July 2L,2003.
Nov. 7,2003.

Widow, individually and as administrator of
deceased husband's estate, brought action
against husband's former employer and
comparry that administered former employer's
stock optioris program, asserting clairns for,
inter alia, breach of contract, negligence, and
conversion in corurection with alleged
mishandling of husband's stock options.
Former employer moved to dismiss aII but one
claim, and company moved to dismiss claims
against it. The District Court, McMahon, J.,
held that: (1) widow's second breach of
contract claim agairut former employer was
duplicative of first, and had to be dismissed;
(2) former employer was not liable for
promissory estoppel; (3) former employer was
not liable in negligence; (4) former ernployer
was not liable for negligent misrepresentation;
(5) neither former employer nor comparry was
liable for conversion; and (6) company was not
liable for breach of contract under third-party
benefrciarry theory.

Motions granted.

West Headnotes

[1] Federal Civil Procedure 675.L
1704k675.1
Second cause of action for breach of contract
asserted by widow against deceased husband's
former employer had to be dismissed as
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duplicative to frrst cause of action when widow
pleaded essentially the same facts in both
claims and sought same relief.

[2] Implied and Constn¡ctive Contracts 55
205Hk55
Claim for quasi-contractual relief cannot be
maintained where there is ¿rn express contract.

[3] Estoppel 85
156k85
Former employer was not liable to widow of
former employee or forrner employee's estate
for promissory estoppel when widow did not
allege that either former employee or his
estate forbore from exercising former
employee's stock options earlier in the
mistaken belief, engendered by former
employer's alleged misstatements, that
options were still good, so as to show requisite
detrimental reliance through a change in
position made based on former employer's
misstatements.

[4] Torts 12
379k12
Claim for tortious breach of contract is not
recognized under New York law.

[5] Action 27(I)
13k27(1)

[5] Negligence 2L0
272tûL0
Former employer's duties to retired employee
to ensure that qualified professionals were
hired to maintain its systerns and that
accurate statements regarding retired
employee's stock options were mailed arose
pursuant to former employee's options
contract and did not constitute legal duty
independent of contract, such that breach
would. give rise to tort claim, and therefore
former employer's alleged mishandling of
reti¡ed employee's stock options was not
actionable on negligence theory under New
York law.

[6] Fraud 13(3)
184k13(3)
Life-long employment relationship between
retired employee and forrner employer did not
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give rise to special relationship of tmst or
confidence required to establish claim for
negligent rnisrepresentation under New York
Iaw.

[7] Fraud 25
L84le,5
Former employer was not liable to former
employee's estate or widow for alleged
negligent misrepresentation of status of
former ernployee's stock options, under New
York law, given absence of allegations
showing that widow, estate, or former
employee actually relied on former employer's
alleged misstatements to their detriment.

[8] Tlover and Conversion 17
389k17
Under New York law, forrner employee did
not have possessory interest in stock or clairn
to cash va-lue of that stock by virtue of his
vested stock options, which merely gave
former employee right to exercise options by
buying stock at stated price, and therefore
neither former employee's widow nor his
estate had suffrcient possessory interest in
stock or its cash value to maintain claim for
conversion under New York law against
former employer or company that
adrninistered. former employer's stock options
prograrn, based on alleged mishandling of
former employee's stock options.

[9] Contracts 187(1)
95k187(1)
Company that was administering former
ernployer's stock options program during time
period in which widow and former employee's
estate attempted. to exercise former
employee's stock options was not liable to
widow and estate for breach ofcontract, under
third-party benefrciary theory, inasrnuch as

services agreement between company and
former employer contained provision expressly
disavowing any obligations to third-pariy
benefìciaries, including grantees, and contract
governed claim as the one in place when
widow and estate sought to exercise options.

[10] Federal Civil Procedure 1832
170Ak1832
In deciding motion to dismiss for failure to

Page 723

state clairn, district court could consider snd
rely on contract provided by defendant, even
though it was not attached to amended
complaint, inasmuch as contract was
referenced in and relied upon in drafting
complaint and formed basis for allegations of
breach of contract in complaint. Fed.Rules
Civ.Proc.Rule 12(bX6), 28 U.S.C.A.

[lllDamages 117
115k117
Proper measure of damages for breach of
contract arising out of stock options is the
difference between the market value of the
stock and the option price as ofthe date ofthe
breach.

Solomon Oluseyi Bankole, Law Office of
Solomon O. Bankole, Laurel, MD, for
Adebowale Christiana Onanuga, individually
onbehalfofand as adrninistrator ofthe estate
of Ebenezer Adebayo Onanuga, plaintiff.

Peter J. Engstrom, Baker & McKenzie, New
York, NY, Susan Rigmor Knox, Baker &
McKenzie, New York, NY, Grant Aram
Hanessian, Baker & McKenzie, New York,
NY, Peter J. Engstrom, Baker & McKenzie,
San Francisco, CA, for PFrzer Inc., defendant.

Brian A. Herman, Morgan, Lewis &
Bockius, L.L.P., New York, NY, for Menill
Lynch & Co. Inc., defendant.

DECISION AND ORDER GRANTING
PFIZER'S MOTION TO DISMTSS COUNTS
TWO THROUGH SIX OF THE AMENDED
COMPLAINT AND MERRILL LYNCtrI'S
MOTION TO DISMISS COUNTS SEVEN
AND EIGHT OF THE AMENDED
COMPLAINT

MCMATION, J.

*1 Plaintiff, AbebowaÌe Christiana Onanuga
brings this action against Pftzer and Merrill
Lynch on behalf of herself and in her capacity
as an Administrator of her husband, Ebenezer
Adebayo Onanuga's Estate. Plaintiff is a

citizen of the Federa-l Republic of Nigeria and
has brought this action against Defendants
seeking relief for Defendants alleged
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mishandling of her husband's stock options.
Invoking theories of breach of contract,
negligence and conversion, she seeks damages
of more than $300,000. Defendants are
Delaware corporations that have their
principal places of business within this
district. The Court has diversity jurisdiction
pursuant to 28 U.S.C. $ 1332.

I. Facts

Plainti-ffs decedent (her husband) was
employed by Pfrzer Pharmaceuticals Group in
Lagos, Nigeria from October 1974 until his
retirement in May 1997. Mr. Onanuga began
his career as a Management Accountant and
by his retirement had become Company
Secretar¡r. During this period, he received
stock options from PFrzer. Plaintiff has alleged
that as of March 31, 2000, he held options to
purchase 10,404 shares of Pfrzer stock worth
an esti¡nated $400,000 (Arn.Cmplt.Í 9), [FNlì
in March 1998, about a year after his
retirement, Mr. Onanuga exercised other
options and received Pfrzer stock at the option
price. Plaintiff alleges that her decedent
received statements as recently as the year
2000 indicating that the remainder of the
stock options would ex¡lire between 2003-2005.

FNt. I note ttrat elsewhere in the Amended

Complaint (Íf 25, 29) Plaintiffasserts that the value

of the stock as of March 31, 2000 was $309,668;
however, this inconsistency does not affect the

Court's decision on these motions.

Mr. Onanuga did not attempt to exercise
any other options between March 1998 and
August 27,200L when he passed away. The
Amended Complaint alleges that Plaintiffs
decedent, in his will, directed his estate to
exercise the remainder of the options before
they expired.

In February 2002, tll,'e estate contacted the
Country Manager of PFrzer Nigeria to redeem
tJ:e cash value of the remaining stock options.
On or about March 28, 2002, Pfizer told the
estate that it should contpct Merrrill Lynch to
obtain a vesting kit. The estate requested the
vesting kit from Me¡rill Lynch in Januarry
2003. Shortly thereafter, Pfltzer sent Plaintiff
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a letter asserting that an error had been made
and erçlaining that Plaintiffs decedent's
stock options had in fact expired in 1997 (Am.
Cmplt f{ 14-16) and the request to exercise
would not be honored, tFN2l

FN2. According to the Defendants, Mr. Onanuga's

stock options expired as early as May 1997 when

the plant with which he was associated closed.

However, due to system errors, company records

mistakenly indicated that he was still entitled to
stock options during his retirement when in fact
they had been terminated in 1997. (Pl. Mem. in
Opp., Ex. A). Allegedly because of this error, Mr.
Onanuga was able to exercise some of his options

in March 1998, and Pløer continued to send Mr.
Onanuga statements that indicated that the options

would terminate in 2003, 2004 and 2005. All of this

information is dehors the record on a Rule l2(bx6)
motion to dismiss which assumes the allegations of
the complaint to be true.

Plaintiff alleges that the defendants are
liable for breach of contract, conversion and
rnisrepresentation for refusing to allow
Plaintiff to exercise the stock options on
behalf of her husband's estate. Both
defendants have moved for dismissal pursuant
to F.R.C.P. 12(bX6). Pfizer moves to dismiss all
claims against it except the First Cause of
Action, for Breach of Contract. Merrill Lynch
moves to dismiss both clairns asserted against
it (Counts VII and VIIÐ.

tr. Starrdard for Motion to Dismiss

Rule 12(bX6) provides for dismissal of a
complaint that fails to state a clairn upon
which relief can be granted. The standard of
review on a motion to dismiss is heavily
weighted in favor of the plaintiff. The court ís
required to read a complaint generously,
drawing all reasonable inferences from the
complaint's allegations. The court must deny
the motion "unless it appears beyond doubt
that the plaintiff can prove rro set of facts in
support of his clairn which would entitle him
to relief." Stewart v. Jackson & Nash, 976
F.2d 86, 87 (2d CiÌ'.1992) (quoting Conley v.

Gibson, 355 U.S. 4L, 45-46, 78 S.Ct. 99, 2

L.Ed.2d 80 (1957).
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III. Argument

PFrzer's Motion to Dismiss Count II Alleging
"Breach of Contract--Detrirnental Reliance" is
Granted

*2 [1] In Count I, Plaintiffalleges that Pftzer
breached its contract with her husband, which
entitled him (or his Estate) to exercise stock
options through 2005. In Count II, Plaintiff
alleges the same thing--that Pfizer breached
its contract with her husband which entitled
him (or his Estate) to exercise stock options
through 2005. In connection with both claims,
Plaintiff alleges that her husband's options
did not expire in 1997, a¡rd that Pfizer's post-
1997 behavior (in honoring his 1998 request to
exercise options), as well as its representations
as provided in statements sent to I\4r.

Onanuga, are evidence that Plaintiff was still
contractually entitled to exercise the options
when the Estate attempted to do so. Plaintiff
seeks the "cash value of the vested stock" as

damages on both counts. See {{ 36 and 42.

Plaintiff has pled essentially the same facts
in both the fi¡st and second cause of action and
seeks the same relief. The second cause of
action must, therefore, be dismissed as

duplicative to the frrst. See Durante Bros. and
Sons, Inc. v. Flushing Nat. Bank, 755 F.zd
239,251(2d Cir.1985) (upholding dismissal of
one count on grounds that it was duplicative of
others).

t2lt3l To the extent that Count Two is read
as asserting an alternative theory, based on
something like promissory estoppel (as

Ptaintiff argues in her Opposition to PlFrzer's

motion at page 5), it still fails. First, a claim
for quasi-contractual relief carurot be
maintained where there is arl express contract
as il the present case. See Foxley v. Sotheby's
Irrc., 893 F.Supp. L224 (S.D.N.Y.1995).

Second, Plaintiff has not pled the elements of
promissory estoppel.

To maintain a claim for promissory estoppel,
the Plaintiff must show that there was (i) a
promise; (ii) reasonable and foreseeable
reliance by the prornisee on that promise; (iii)
an i4jury to the promisee; and (iv) an injustice
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if the promise is not enforced. Devlin v.
Empire BIue Cross and Blue Shield, 274 F.3d
76, 85 (2d Cir.2001). Plainti-ff is required to
plead specific facts showing that the decedent
or she relied to their detrirnent--that is, that
they either took some action or refrained from
taking some action in reliance on Pfizer's
statements that led to the Estate's being
damaged.

Plaintiff does not plead that either her
decedent or the Estate forbore from exercising
the options earlier in the mistaken belief
(engendered by the misrepresentations) that
the options were still good. The on-ly view of
the facts pled in the Amended Complaint is
that the Estate exercised the options while
believing--due to the statements--that it had a
contractual right to exercise them. In other
words, the only "promise" here was the
contract promise. If Plaintiffs decedent did
have a contract right to exercise his options
through 2003,2004 and 2005, then the Estate
must proceed under a theory of breach of
contract. If it did not have such a right, there
is no possible clairn of unjust enrichment or
promissory estoppel, because a mistaken belief
that a contract right exists, without more, is
not detrimental reliance. Detrirnental
reliance by its terms means that the Plaintiff
changed her position in reliance on the
statements. Here, Plainti-ff does not allege
that she or her decedent actually changed
their position.

*3 Count tr of the Amended Complaint
must, therefore, be dismissed.

Pfizer's Motion to Dismiss Count Itr
Alleging "Tortious Breach of Contract" is
Granted

[4] Plaintiffs third cause of action against
Pñzer alleges tortious breach of contract.
There is no such thing as a tortious breach of
contract under New York law. And a breach of
contract claim is not actionable in tort unless
Plaintiff can identify an independent duty--
outside of the contract--which Pfizer owed her
or her husband.. See Clark-Fitz¡latrick, Inc. v.

Long Island Rait Road Co., 70 N.Y.2d 382,

389, 521 N.Y.S.2d 653, 656-657, 516 N.E.2d
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190 (1987); Orlando v. Novurania of America,
Inc., 162 F.Supp.2d 220, 224 (S.D.N.Y.2001).

She has not done so. Therefore, Count Itr of
the Amended Complaint is dismissed.

Pfizer's Motion to Dismiss Count IV
Alleging Negligence is Granted

[5] Under New York law, it is a well
established principle that a simple breach of
contract is not to be considered a tort u¡rless a
legal duty independent of the contract itself
has been violated. Id. Plaintiffs Amended
Complaint alleges that Pfizer owed Plaintiffs
husband a duty to er$ure qualifred
professionals rüere hired to maintain its
systems and ensure accurate statements
regarding his stock options were mailed.
(Am.Cmplt.Í 56). However, these duties arose
pursuant to the options contract and do not
constitute a legal duty ind.ependent of the
contract. This is not a case in which the nature
of the contract and the public's interest in
seeing it performed with reasonable care give
rise to a duty of care in performance of the
contractual obligation, such that the breach of
that independent duty ofcare will give rise to
a torb claim. See Som-urers v. Federal Sign
Corp., 79 N.Y.2d 540,583 N.Y.S.2d 957,962,
593 N.E.2d 1365 (1992); Logan v. Empire BIue
Cross and Blue Shield, 275 A'.D.2d I87, 714
N.Y.S.2d 119 (2d Dep't.2000). Rather, this
involves an- agreenent between private
parties and raises issues with relevance to
those parties and not the public as a whole.
Therefore, Defendant's motion to dismiss
Count fV is granted.

Pfizer's Motion to Dismiss Count V Alleging
Negligent Misrepresentation is Granted

[6] Plaintitrs fi-fth cause of action alleging
negligent misrepresentation is also dismissed.
New York courts do not recognize a cause of
action for negligent misrepresentation in the
absence of a special relationship of trust or
confi.dence between the parties. See Stewart v.
Jackson & Nash, 976 F.2d 86, 90 (2d

Cirr'.1992). Plaintiffs allegation that her
husband was a life-long employee of Pfrzer
does not plead any special relationship. This
Couri has previously held that an employer-
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employee relationship is not frduciary in
nature, and without alleging fi¡rther facts
from which to infer such a relationship existed
that cause of action must be dismissed. See
Madera v. Metropolitan Life Ins. Co., 99 Civ.
4005, 2002 WL 1453827 (S.D.N.Y., Jul 03,
2002XMBM. See also Ellis v. Provident Life
& Accident Ins. Co., 3 F.Supp.2d 399, 411
(S.D.N.Y.1998); Lind v. Vanguard Offset
Printers, Inc., 857 F.Supp. 1060, 1067
(s.D.N.Y.1994).

*4 [7] Moreover, as discussed above, Plaintiff
has not alleged any facts to show that she, the
estate or her husband actually relied on these
statements to their detrirnent. In fact, as
Plaintiff acknowledges in paragraph 67 of the
Amended Complaint, her husband actually
benefrtted from the alleged system error when
he redeemed some of his options in March
1998. The Amended Complaint alleges no
other facts suggesting that anyone changed
his position in reliance on those statements,
which is fatal to her claim for negligent
rnisrepresentation.

Pfizer's Motion to Dismiss Count VI
Alleging Conversion and Merrill Lynch's
Motion to Dismiss Count Vm Aileging
Conversion are Granted

[B] Conversion is the "u¡authorized exercise
of dominion or control over property by one
who is not the o\ryner of the property which
interferes with and is in defi.ance of a superior
possessory right of another party." Messe v.
Miller, 79 A.D.zd 237, 436 N.Y.S.2d 496
(N.Y.1981). Plaintiff cannot hold either Pftzer
or Merrill Lynch liable for conversion of the
Estate's "vested stock" because Plaintiffs
husband did not have a possessory interest in
the stock with which either defendant could
interfere.

Plaintiff alleges that, upon the vesting of
the options, Plainti.ffs husband had
"possessory and proprietary rights and
interest in the cash value of the vested stock."
(Am.Cmplt.ÍÍ 78, 92). Plainti.ff is incorrect.
When options vest, the holder of those options
has the right to exercise the options--meaning
he can buy the stock at the stated price. Until
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the option is exercised, however, the holder
has neither a possessory interest in the
underþing stock nor any claim to the cash
value of that stock. Thus, Plaintiff lacks a
sufficient possessory interest in the stock to
maintain the action. See McDougal v. Apple
Bank for Sav., 200 A.D.2d 418, 606 N.Y.S.2d
215 (1st Dep't.1994) (dismissing claim for
conversion in action arising from stock option
agreement).

Counts VI and VIII are dismissed as to
defendants Pfrzer and Merrill Lynch
respectively-

Merrill Lynch's Motion to Dismiss Count VII
is Granted

[9] Plaintitr alleges that Merrill Lynch is
liable for breach of contract. Plaintiff argues
that her husband was a thi¡d party beneficiary
to the Merrill Lynch-Pfrzer contract, and
Merritl Lynch breached its obligation under
the contract by not paying out on his options
when requested.

Merrill Lynch has moved to dismiss Count
VII on the grounds that Plaintiff ca¡not
maintain an action against it for breach of
contract because the contract between Merrill
Lynch and Pfizer specifically disavows any
obligations to third parby beneficiaries.
Merrill Lynch is correct.

[10] Plaintiff has not attached, or even
identified, the contract under which she claims
third party beneficiary status. However, she
references a contract between Pfi:zer and
Menill Lynch (Am.Cmplt.Í{ 83, 84), and
MerriLl Lynch has attached that contract--
entitled "Agreement for Services" and made
between Wrzer,Inc. and MerriII Lynch, Pierce,
Fenner & Smith, Inc. on December 22,2000--
to its moving papers. (Declaration of Brian A.
Herman, Ex. A). Although Plaintiff did not
attach the Agreement to the Amended
Complairrt, I may consider it on a motion to
dismiss, because this contract was referenced
in and relied upon in the draftinC the
Complaint, and forms the basis for the
allegations set forth il paragraph 83. See

Chambers v. Time Warner, Inc.,282 F.3d 147,
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153 (2d Cir.2002).

*5 Plaintiff urges the court to look at the
"spirit and intent of the contract" between
Merrill Lynch and Pfrzer, which she says
demonstrates an "express intent" to create a
third party beneficiary contract. (Pl. Mem. in
Opp. to Merrill Lynch p. 6). This argument is
untenable. Under New York law, the
intention to benefrt a third party must be
found within the four corners of the contract,
and the contract must clearly evince arl
intention to benefit the third person who seeks
its protection. Tlavelers Indemnity Co. of
Conn. v. Losco Group, et al., 150 F.Supp.2d
556, 561 (S.D.N.Y.2002). Section 8.14 of the
Agreement states "This Agteement is for the
benefit of Pftzer and Mendll Lynch and not for
any other person, including an¡r Grantee",
thereby specifically disavowing any
obligations to any third party benefìciary,
especially Mr. Onanuga who was the grantee
of options from Pfizer.

Plaintiff tries to avoid the application of $

8.14 by arCuinC that the contract is not
applicable to her husband because it was
entered into afber his "stock vesting dates"
and was applicable as of December 22, 2000.
This argument is without merit. As described
in paragraphs 83--85 of the Arnended
Complaint, Merrill Lynch has been sued
because it was administering Pfrzer's stock
options prograrn duti"g the period when
Plaintiff attempted to exercise the options.
Plaintiff has sued Merrill Lynch precisely
because, pursuant to whatever agreement
existed between Pfi.zer and Merrill Lynch at
the time she tried to exercise the options,
Merrill Lynch refused to honor that exercise.

Plaintiff has identified no other contract as

being applicable to her case against Merrill
Lynch, and the Merrill Lynch-Pfrzer contract
clearly disavows any obligations to third party
benefrciaries. Therefore, there is no set offacts
under which Plaintiff can maintain an action
against Merrill Lynch for breach of contract.
Count VII is dismissed.

Darnages
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[11] PFrzer has also moved to strike sections
of Plaintiffls prayer for relief on the glounds
that they are not recoverable under law. The
motion to strike prayers (a) through (Ð is
granted for the following reasons. In light of
my dismissaL of Plaintiffs tort claims,
Plaintiffs prayer for punitive damages on
each of these causes of action (sections (c)

through (Ð) must also be dismissed. Arrd
Plaintiffs claim for specific performance and
consequential damages (sections (a) and (b)) is
also dismissed because ì¡r Herrranowski v.
Acton Corp., 729 F.2d 92L (2d Cir.1984), the
Second Circuit held that the proper relief in
actions for breach of contract arising out of
stock options is "the difference between the
market value of the stock and the option
price" as of the date of the breach. 729F.2dat
922. Assuming Plaintiff has any claim at all--
that is, assuming (as I must at this stage) that
Plaintiffs decedent's options did not lapse in
1997--that is all she can recover.

fV. Conclusion

The Clerk of the Court is directed to dismiss
the Amended Complaint as to Defendant
Merrill Lynch, and to dismiss Counts II-VI as
to Defendant Wtzer. AII dismissals are with
prejudice. We will proceed to discovery on
Count I.

*6 This constitutes the decision and order of
the Court.

2003 wL 22670842 (S.D.N.Y.)

END OF DOCUMENT
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661 So.2d 942
20 FIa. L. Weekly D2379
(Cite as: 661 So.2d 942)

District Court of Appeal of Florida,
Fourth District.

PAIM BEACH COUNTY, a political
subdivision of the State of Florida, Appellant,

v.
TRINITY INDUSTRßS, INC., a Delaware

corporation, Appellee.

No. 94-3510.

Oct. 25, 1995

Afber contractor on county construction
project became insolvent, subcontractor sued

county to collect for materials it had supplied.
The Circuit Court, Patm Beach County,
Harold J. Cohen, J., entered srunmarJ¡
judgment in favor of subcontractor. County
appealed. The District Court of Appeal,
Gunther, C.J., hetd that county was required
by statute to ensr¡re that contractor post
payment and performance bond for the
protection of subcontractors before
construction commenced.

Affrrmed.

West Headnotes

[1] Public Contracts 44
3164k44
Statute requiring contractors on public
projects worth $200,000 or more to post
payment and performance bond is remedial in
nature and therefore entitled to a liberal
construction, within reason, to effect its
puq)ose of protecting subcontractors and
suppliers by providing them with an
alternative remedy to mechanic's liens on
public projects. West's F.S.A. $ 255.05(1Xa).

[2] Public Contracts 4l
3164k41
Statute requiring contractors on public
projects worth $200,000 or more to post
payment and performance bond prior to
commencing constrrrction places a

corresponding duty on public agency to see

that a bond is in fact posted for protection of
subcontractors. West's F.S.A. $ 255.05(1Xa).
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[3] Judg¡nent 181(19)
228k181(19)
When the deterrnination of the issues of a
lawsuit depends upon construction of a written
instrurnent and the legal effect to be drawn
therefrom, the question at issue is essentially
one of law only and determinable by entry of
srunmary judgment.

[4] Judgment 181(1)
228k181(r.)

[4ì Judgrnent 181(2)
228kr9r(2)
Summary judgment is appropriate where the
materia-l facts are not in dispute and the
judgment is based on the legal constmction of
documents.

[5ì Judgment 185(2)
228kr85(2)
The standard for reviewing entry of sumrnar¡r
judgment requires that moving party must
conclusively show the absence of any genuine
issue of material fact.

[6ì Judgrnent 185(2)
228k185(2)
Tlial court, in determining whether parby
moving for srunmarJ¡ judgment has
conclusively shown absence of a genuine issue
of material fact, must draw every reasonable
inference in favor of nonmoving pafty.

[7] Counties L29
104k129
Courrty was liable to subcontractor which had
supplied materials for public guardrail project
where esti¡nated anrrual amount of guardrail
contract was $250,000, where county failed to
erìsure that contractor post a payment and
performance bond before construction
commenced, and where contractor had become
iruolvent, making it irnpossible for
subcontractor to collect on default judgment
against contractor. West's F.S.A. $

255.05(1Xa).

+943 Anne' Desormier-Cartwright and
Denise J. Bleau, West Pabn Beach, for
appellant.
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661 So.2d 942
(Cite as: 661 So.2d 942, *943)

Paul A. T\¡-rk, Jr. of Paul A. Turk, Jr., P.4.,
West Palm Beach, for appellee.

GUNTHER, Chief Judge.

Appellant, Palm Beach County, defendant
below (the County), appeals a frnal judgment
entered after the trial court granted
Appellee's, Trinity Industries, Inc., plaintiff
below (T?inity), motion for summar¡r judgment
as to liability. Because no genuine issue of
material fact exists as to liability, we affirm
the final judgment.

The County posted a notice of bid for a
contract for the furnishing and/or installing of
guardrail for various job sites at any location
within PaIm Beach County. In the bid
specifications, the 6cope provided that the
term ofthe contract should be for dates certain
to run twelve months with an option to renew
for an additional twelve months. The bid
specifications also revealed that the esti¡nated
annual ex¡lenditure would be $245,000.00.

Subsequently, the Palm Beach County
Board of County Comrnissioners entered into a
price agreement with PaIm Beach Guardrail
and. Erosion Control (Palm Beach Guardrail)
that set forth the duration of the agreement to
runfrom August 20, 1991 through August 22,
L992 and the estimated dollar value at
$247,000.00. Tïinity entered this scenario as

a subcontractor who provided mateúals to
Palm Beach Guardrail for installation at one
of the County's signifrcant job sites. When
Palm Beach Guardrail could no longer provide
services to the County under the price
agreement, the County entered into a price
agreement with Rawls & Associates, Inc. to
"complete the term of the original price
agreement with Palm Beach Guardrail."

In srrm, Palm Beach Guardrail performed
work for the County worth $196,565.84
pursuant to the price agleement. In fulfrlling
the time remaining in the original contractual
agreement, Rawls & Associates, Inc., provided
services to the County in the amount of
$39,701.99. Thus, the total work received by
the County pursuant to their notice of bid for
the furnishing and./or installing of guardrail
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was in the amount of $236,267.83.

*944 Tlinity obtained a default judgment
against Palm Beach Guardrail. However,
collection of that judgment proved
u¡successful because Palm Beach Guardrail
lacked assets. Trinity then filed an action
against the County alleging that the County
had failed to require PaIm Beach Guardrail to
post a bond in accordance with section 255.05,
Florida Statutes (1991). In the parties'
undisputed statement of facts, it is conceded
that the County did not require the contractor,
Palm Beach Guardrail, to submit a payment
and performance bond under section
255.05(1Xa). The parties also stipulated that
the esti¡nated annual amount of the guardrail
contract between the County and PaIm Beach
Guardrail was for $250,000.00.

Section 255. 05(1Xa), Florida Statutes (1991),

requires, in pertinent part:
Any person entering into a formal contract
with the state or any county, city, or
political subdivision thereof, for the
construction of a public building or public
work shall be required, before commencing
the work, to execute, deliver to the public
owner, and record in the public records of
the county where the improvement is
located, a payment and perforrnance bond
with a surety insurer authorized to do
business in this state as surety....

The statute firrther exempts those contractors
whose contracts fall under $200,000.00 from
obtaining a bond:

At the discretion of the official or board
awarding such public authoriþ, ¿rny person
entering into such a contract which is for
$200,000 or less may be exempted ftonr
executing the payment and performance
bond.

[1] This court has noted that the above
statute is remedial in nature and therefore,
entitled to a liberal construction, within
reason, to effect its intended pu4)ose. Fidelity
and Deposit Co. of Maryland v. Waldron's Inc.,
608 So.2d 119, 120 (Fla. 4th DCA 1992).
Historically, the purpose of this section is to
protect subcontractors and suppliers by
providing them with an alternative remedy to
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mechanic's liens on public projects. School Bd.

of PaIm Beach County v. Vincent J. Fasano,
Inc., 417 So.2d 1063, 1065 (FIa. 4th DCA
1982); see aÌso Gorman Co' of Fort
Lauderdale, Inc. v. Frank Maio Gen.

Contractor, Inc., 438 So.2d 1018, 1019 (Fla.

4th DCA f983); Winchester v. Florida EIec.

Supply, Inc., 161 So.2d 668, 669 (Fla. 2d DCA
1964).

t2l In following the Florida Supreme Court
in Warren v. Glens Falls Indem. Co., 66 So.2d

54 CFIa.1953), this court has ex¡rlained that
section 255.05 places a corresponding duty on
the public agency, as well as the contractor, to
see that a bond is in fact posted for the
protection of the zubcontractors before
construction corrunences. Pavex Cotp. v.
Broward Coulty Bd. of County Com'rs, 498

So.2d 1317, 1318 (4th DCA), rev. dismissed,
509 So.2d 1118 Gla.1987).

t3lt4lt5lt6l Where the determination of the
issues of a lawsuit depends upon the
constmction of a written instrument and the
legal effect to be drawn therefrom, the
question at issue is essentially one oflaw only
and determinable by entry of sunmary
judgment. Angell v. Don Jones Ins. Agency
Inc., 620 So.2d 1012, 1014 (Fla. 2d DCA 1993).

Moreover, a s¡.mmarfr judgment is appropriate
where the material facts are not in dispute
and the judgrnent is based on the legal
constmction of documents. Ball v. Florida
Podiatrist T?ust, 620 So.2d t018 (Fla. 1st DCA
1993). The standard for reviewing the entry
of a summary judgment requires that a party
moving must conclusively show the absence of
any genuine issue of material fact. Moore v.
Morris, 475 So.2d 666 (F1a.1985). The trial
court must then draw every reasonable
inference in favor of the non-moving party.
Id.; Lenhal Realty, Inc. v. Tla¡rsamerica
Commercial Fin Corp., 615 So.2d 207 (FIa.

4th DCA 1993).

t7l In the instant case, we frnd that the
evidence presented no genuine issue of
material fact. The parties' staternent of
undisputed facts clearly reveals the County's
approval to award PaIm Beach Guardrail a
guardrait contract to provide for countywide
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guardrail requirements for an esti¡nated
armual amount of $250,000.00. In addition,
the statement of undisputed facts establishes
that the contract between the parties was f,or

one ye¿rr. There exists no genuine issue of
material fact that Palm Beach Guardrail
became *945 insolvent, making it impossible
for Tlinity to collect against its default
judgment. Furthermore, we find that the
Iegislature, by enacting section 255.05,
intended to protect the subcontractor, or
materialman, from precisely this type of.

occrurence. Clearly, the contract betweenthe
County and Palm Beach Guardrail exceeded

the $200,000.00 exemption, thus requiring the
County to ensure that Palm Beach Guardrail
"execute, deliver to the public owner, and
record in the public records ... a payment and
performance bond...." S 255.05(1Xa), Fla.Stat.
(1991). Accordingly, we affirm the frnal
judgment and summar¡r judgment entered by
the trial court in favor ofT?initY.

AFFIRMED.

DELL and STEVENSON, JJ., concur

661 So.2d 942,20 Fla. L. Weekly D2379

END OF DOCUMENT
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District Couri of Appeal of Florida,
Fourth District.

PARTS DEPOT COMPANY, L.P.,By and
Through its general partner PARTS DEPOT

COMPANY, hIC., Appellant,
v.

FLORIDA AUTO SUPPLY, INC., d./b/A

Florida Auto Supply and J.C. Impellitier,
individually, Appellees.

Nos. 94-1582,94-2633.

March 13, 1996.

Warehouse distributor of auto parts sued
jobber for nonpayment on account, and jobber
counterclairned for antitrust violations. Jury
in the Circuit Court for Indian River County,
Charles E. Smith, J., returned verdict for
jobber on counterclaim, and distributor
appealed. The District Court of Appeal,
Warner, J., held that: (1) evidence of
termination of sa-les by distributor to plaintiff
jobber following complaints from other
unnarned jobbers was insuffrcient to establish
horizontal conspiracy in restraint of trade, and
(2) evidence showing only effect of refusal to
sell on plaintiffs frnancial picture and not
that the price or supply of goods in the market
was affected was insufücient to show illegal
vertical conspiracy under the rule of reasor¡-

Reversed and remanded.

West Headnotes

tll Triat 178
388k178
In ruling on motion for judgment in
accordance with prior motion for directed
verdict, all evidence must be construed, and
ir¡ferences drawn, in light most favorable to
non-moving party.

t2l T\:iaI 139.1(12)
388k139.1(12)
JurSr's role as frnder of fact does not entitle it
to retrrrn verdict based only on confusion,
speculation or prejudice; its verdict must be
reasonably based on evidence presented at
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trial.

[3]Monopolies 12(1.8)
265k12(1.8)
"Vertical restraints" on competition are those
imposed by persons or firms on a different
level ofthe distribution system thanthe levels
of the persons or frrms receiving impact of the
restraints, while "horizonta-l restraints" are
those irnposed within the same distribution
level, and encompass situation where dealers
conspire to induce manufacturer to refuse to
deal with a particular dealer. West's F.S.A. $

542.18.

[4] Monopolies 12(1.8)
265k12(1.8)
Manufacturer's mere receipt of complaints
from its wholesalers or agents who compete
with plaintiff, standing alone, does not
constitute conspiracy in restraint oftrade, and
even where terrnination follows receipt of
complaints, there is no basis for inferring
existence of concerted action absent some
other evidence of tacit understanding or
agreement. West'sF.S.A. $ 542.18.

[5] Monopolies 12(1.8)
265k12(1.8)

[5]Monopolies 72(1.14)
265k12(1.L4)
Horizontal conspiracy in restraint of trade was
not shown in decision of warehouse distributor
of auto parts to cease doing business with
particu-lar jobber, despite evidence that a few
other u¡named jobbers had cornplained that
distributor was selling to plainti-ff, which was
mistakenly believed to part of chain of auto
parts stores, and even ifbusiness reason given
by östributor for terminating plaintiff jobber
was undermined, it still did not justifr
inference that conspiracy occr¡r:red absent
some proof of that conspiracy. W'est's F.S.A. $

542.L8.

[6]Monopolies 17(1.8)
265k17(1.8)
Only those vertical conspiracies which set
prices constitute per se violatiors of the
antitrust laws; nonprice violations are
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governed by "rule of reason," which requires
plaintiff to prove that restrictive practice
constitutes unreasonable restraint on
competition. 'West's F.S.A. $ 542.18.

[7] Monopolies 17(2.2)
265k17(2.2)
Auto parts jobber failed to show vertical
conspiracy il restraint of trade, in violation of
state antitrust law, in decision of warehouse
distributor, on which plaintiff jobber had
relied for overnight delivery of parts, to no
longer do business with plaintiff, where
plaintiff did not show what effect its removal
from the overnight delivery market had on
availability or price of overnight delivery in
the area, but only showed effect on its own
financial picture, and there was evidence that
customers were still able to obtain overnight
services from at least two sources and no proof
that the prices were higher. West's F.S.A. $

542.L8.

[8] Monopolies l2(I.2)
265k-L2(L.2)
Antitrust laws are for protection of
competitior¡ and not for protection of
individual competitors. West's F.S.A. $

542.t8.

[9] Monopolies L2(L.4)
265kL2(L.4)
Three elements must be alleged and proven
under the rule of reason test for illegal
conspiracy in restraint oftrade: that there is
specifically defined market; that defendants
¡rossessed ability to affect price or output; and
that tJ:e plaintiffs exclusion from the market
did affect or was intended to affect the price or
supply of goods in that market. West's F.S.A.
$ 542.18.

*322 Consolidated appeals from the Circuit
Court for Indian River County; Charles E.
Smith, Judge.

Mark S. Mucci of Benson, Moyle &
Chambers, Fort Lauderdale, and Irene C.
Keyse-Walker of Arter & Hadden, Cleveland,
Ohio, for appellant.
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Jr., P.4., Fort Lauderdale, for appellees.

WARNER, Judge.

When the appellant sued the appellee for
nonpayment on an accourrt, the appellee,
Florida Auto Supply, counterclaimed against
the appellant, Parts Depot, for antitrust
violations, alleging that Parts Depot, a
warehouse distributor of auto parts, and Vero
Beach Auto Parts, an auto parts "jobber,"
conspired to damage Florida Auto Supply as â
competitor of Vero Beach Auto Parts. On the
first day of trial, the trial court allowed the
appellee to amend its counterclaim alleging
that others conspired with Vero Beach Auto
Parts in fruther violation of antitrust laws.
After trial on the merits, the jury returned a
verdict in favor of the appellee. Because we
find that the appellee did not prove either a
horizontal or vertical conspiracy in restraint of
trade, we reverse.

In April 1989, J-C. Impellitier opened
Florida Auto Supply as an independent jobber
in Vero Beach after years of working at
Bennett Auto Supply (Bennett), a chain of
auto parts stores. Ben Clair, Inc., the
warehouse distributor arm of Bennett,
supplied Florida Auto Supply with start-up
inventory in exchange for cash and a
promissory note, which was secu¡ed by a lien
on the inventory. Shortly thereafter, Steego
Parts Corporation (Steego) began supplying
Florida Auto Supply with auto parts and
offered overnight delivery.

In the auto parts business, most orders from
garages are placed with a distributor in the
morning. Most parts warehouses offer same
day delivery of morning orders to the
distributors who can then deliver to the
garages. If an order comes in after 9:30 a.m.,
the "same day" warehouse deliveries cannot
frII the order that day and must deliver the
next day, but the delivery would not arrive
until the afternoon. Overnight delivery
allows orders placed in the afternoon to arrive
at the distributor before the morning, so that
the part is available when the g¿üage opens
up. Steego offered this service as a way of
*323 attracting customers. When FloridaG. Ware Cornell, Jr., of G. Ware Cornell,
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Auto Supply obtained overnight delivery, it
marked up its price to its customers by 50
percent. There was no testimony as to the
amount of Florida Auto Supply's mark-up on
same day service.

In November 1989, Steego sold its assets to
Parts Depot, including the account receivable
from Florida Auto Supply. On December 15,

1989, the manager of Parts Depot infonned
Florida Auto Supply that it would no longer
do business with Florida Auto Supply.
According to Impeltitier, this came out of the
blue. A day or two later, Impellitier phoned

Don Thompson of Parts Depot, a friend of
Impellitier, and asked hirn to look into the
termination. Thompson rilas informed by the
Parts Depot president that some independent
jobbers had complained that Parts Depot was
selling to a Bennett store, thus hurting Parts
Depot's independent jobber customers.
Thompson told the Parts Depo president that
Ftorida Auto Supply was not a Bennett store
and suggested that this could be proven by
checking to see if Ben Clair, Inc. or Bennett
had filed a UCC lien to Protect their
inventory. There was a UCC statement on
file from Ben Clair. Thompson called
Impellitier and told him that because Ben
Clair held a UCC lien on Florida Auto Supply,
they believed Florida Auto Supply was a
Bennett store, even though denied by Florida
Auto Supply.

Impellitier testifred that being cut off frorn
overnight delivery hu:ú his business
reputation, causing economic problems. For a
while in 1992, he found another overnight
supplier but that supplier opened its own store
in t,l.e Vero Beach area and stopped supplying
him. He admitted that overnight delivery
could be provided by United Parcel Service
(UPS), but that service was expensive and
would put him at a competitive disadvantage
with other retailers.

Vero Beach Auto Par[s continued to be
serviced by Parts Depot. It was owned by the
son of the president of Parts Depot, with a
minority share being held by the president.
One of Florida Auto Supply's employees
testi-fied that he had heard the son state that
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he would drive Florid.a Auto Supply out of
business. Yet Florida Auto Supply and Vero
Beach Auto Parts continued to do business
with each other, buying available parts from
each other as needed. There were also other
jobbers in Vero Beach, some of whom were
served by Paris Depot. Three customers of
Florid.a Auto Supply testified that while they
used Florida Auto Supply for most of their
purchases because it had the lowest prices,
they went to other jobbers when they wanted
overnight delivery. This was for customer
convenience, however, not because of price.
Two of the customers testified that they used
Vero Beach Auto Parts, and one testified that
he used Kirby Auto Parts, when overnight
delivery was required. None testified. that
overnight service was more expensive as a
result of Florida Auto Supply's departure from
that segment of the market.

In response, the president of Parts Depot
testified that the decision not to sell to Florida
Auto Supply was prompted by the existence of
the UCC filing statement on the inventory of
the store. Parts Depot had ex¡lerienced a
competitor removing inventory of one of its
customers based on a UCC lien, thereby
threatening Parts Depot's security interest on
its own account with that customer. Since
Ben Clair had frled a UCC lien on Florida
Auto Supply's inventory, Parts Depot did not
want to be placed in a financially insecure
position with a customer again. The
president of Parts Depot denied that his
decision to refuse Florida Auto Supply an
account was because it was in competition
with Vero Beach Auto Parts.

Other than the testirnony of Thompson that
the president of Paris Depot had stated that
some independent jobbers had complained
about Parts Depot's supplying to Florida Auto
Supply, there was no testimony from any
independent jobber about any complaints,
threats, or agreements with Parts Depot.

The jury returned a verdict for Florida Auto
Supply for $28,000, which the trial couri
trebled pursuant to section 542.22, Florida
Statutes (1989). From the frnaljudgrnent, the
appellant takes this appeal.

@
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tllt2l The appellant clairns that the trial
court erred in denying the motion for
judgrnent in accordance with its prior motion
for *324 directed verdict, because the appellee
failed to prove its case. In ruling on the
motion, aII evidence must be construed, and
alt inferences drawn, in the light most
favorable to the non-moving patty. See, e.g.,

Collins v. School Bd. of Broward County, 471

So.2d 560, 563 (Fla. 4th DCA 1985), writ
disrnissed, 49L So.2d 280 (FIa.19B6).

Nevertheless, " '[tlhe jur¡r's role as the finder
of fact does not entitle it to return a verdict
based only on confusion, speculation or
prejudice; its verdict must be reasonably
based on evidence presented at trial.' " H.L.
Moore Drug Exch. v. EIi Lilly & Co., 662 F.2d
935, 941 (2d Ctu.1981) (quoti¡g Michelman v.
Clark-Schwebel Fiber Glass Corp., 534 F.2d
1036, 1042 (2d Cir.), cert. denied, 429 U.S.
885, 9? S.Cr. 236, 50 L.Ed.2d 166 (1976)),

cert. denied, 459 U.S. 880, 103 S.Ct. 176, 74
L.Ed.2d r44G982).

While the appellee sued under section
542.t8, Florida Statutes (1989), which
prohibits conspiracies in restraint of trade, the
Legislature has directed courts to rely on
comparable federal antitrust statutes in
construing this statute. S 542.32, Fla.Stat.
(1989). Therefore, we look to federal cases to
elucidate what is ¿rn agreement in restraint of
trade and what proofconstitutes a conspiracy.

[3] Case law has categorized restraints on
competition as being either vertical or
horizontal:

"Vertical" restraints upon competition are
those irnposed by persons or frrms on a
different level of the distribution system
than the level of the persons or frrms
receiving the irnpact of the restraints, e.g.,
resale price ñxing may involve a
manufacturer dictating the price at which a
dealer sells a product. On the other hand,
"horizontal" restraints are those irnposed
within the same distribution level, e.g., by
some dealers refusing to sell to other
dealers.

St. Petersburg Yacht Charters, Inc. v. Morgan
Yacht, lnc., 457 So.2d 1028, 1031 CFIa. 2d
DCA 1984). Horizontal restraints also
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encompass the situation where dealers
conspire to induce the manufacturer to refuse
to deal with a particular dealer. Id. at 1040.

In "distributor-termination cases"
concerning vertical restraints, the Supreme
Court has established several important
distinctions.

First there is the basic distinction between
concerted and independent action--a
distinction not always clearly drawn by
parties and courts. Section 1 of the
Sherman Act requires that there be a
"contract, combination or conspiracy"
between the manufacturer and other
distributors in order to establish a violation
15 U.S.C. $ 1. Independent action is not
proscribed. A manufacturer of course
generally has a right to deal, or refuse to
deal, with whomever it likes, as long as it
does so independently....
The second important distinction in
distributor-terrnination cases is that
between concerted action to set prices and
concerted action on nonprice restrictions.
The former have been per se illegal since the
early years of national antitrrrst
enforcement. The latter are judged under
the rule of reason, which requires a
weighing of the relevant circumstances of a
case to decide whether a restrictive practice
constitutes an unreasonable restrairrt on
competition.

Moruanto Co. v. Spray-Rite Serv. Corp., 465
u.s. 752, 76t, 104 S.Ct. L464, 1469, 79
L.Ed.2d 7 7 5, 7 83-84 (1984) (citations omitted).

In the instant case, the appellee has alleged
both a vertical and a horizontal conspiracy.
Neither have been proven i¡r accordarrce with
antitrust law.

[4] The allegations which form the basis for
the horizontal conspiracy or group boycott
consist of the complaints by other jobbers,
none of whom were named, that Parts Depot
was selling to a Bennett store. A
manufacturer's mere receipt of complaints
from its wholesa-lers or agents who compete
with the p1aintiff, standing alone, does not
constitute a conspiracy. H.L. Moore Drug
Exch., 662 F.2d at 941; Oreck Corp. v.
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Whirlpool Cor?., 639 F.2d 75, B0 (2d Ctu.I980)'
cert. denied, 454 U.S. 1083, 102 S'Ct. 639, 70

L.Ed.2d 618 (1981).

Even where a termination follows the
receipt of complaints from wholesalers or
agents, there is no basis for inferring the
*325 existence of concerted action, absent

some other evidence of a tacit understanding
or agreement with them. Fina-lly, the mere
fact that a business reason advanced by a

defendant for its cut-off of a customer is
undermined does not, by itself, justi& the
inference that the conduct was therefore the
result of a consPiracY. Even if a

manufacturer or suPPlier, acting
independently, gave a false or inaccurate
reason for its action, whether because of a
desire to avoid controversy or some other
consideration, this would not violate any
legal obligation to the customer, absent
proofof a conspiracy or breach ofcontract.

H.L. Moore Drug Exch., 662 F.2d at 941
(citations omitted).

t5l Inthe instant case, the only evidence ofa
horizontal conspiracy was the testimony of
Thompson that a few jobbers complained that
Parts Depot was selling to a Bennett store.
There were no threats or allegations of
concerted action between Parts Depot and
these unnamed jobbers. Under H.L. Moore
Drug Exchange, the evidence was insu-ffi-cient
to prove a conspiracy. Moreover, while the
appellee sought to demonstrate that the
appellant's alleged business reason for cutting
off Florida Auto Supply--the UCC lien filed
against its inventory--was not credible due to
discrepancies in the testimony of the president
of Parts Depot, even if the busi¡ess reason
given for terminating the appellee was
undermiled, it still does not justify an
inference that a conspiracy occurred absent
some proof of that conspiracy. Id. Thus, what
we have are two evidentiary facts, neither of
which can circumstantially prove, either alone
or considered together, that a conspiracy
occurred.

The policy reason for why this conduct does

not constitute a conspiracy in violation of
arrtitrust laws has been expressed by the
Supreme Court in Monsanto:
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Permitting an agreement to be inferred
merely from the existence of complaints, or
even from the fact that termirration came

about "in response to" complaints, could
deter or penalize perfectly legitimate
conduct. As Monsanto Points out,
complaints about price-cutters "are natural--
and from the manufacturer's perspective,
unavoidable-reactions by distributors to the
activities of their rivals." Such complaints,
particularly where the manufacturer has

irnposed a costly set of nonprice restrictions,
"arise in the normal course of business and
do not indicate iltegal concerted action."
Moreover, distributors are an important
source of information for manufacturers. In
order to assure an efficient distribution
system, manufacturers and distributors
constantly must coordinate their activities to
assure that their product will reach the
consumer persuasively and effrciently. To
bar a manufacturer from acting solely
because the information upon which it acts

originated as a price complaint would create
an irrational dislocation in the market' I¡r
sum, "[tlo perrnit the inference of concerted
action on the basis of receiving complaints
afone and thus to e4pose the defendant to
treble damage liabitity would both inhibit
management's exercise of independent
business judgment and emasculate the terms
of the statute." Edward J. Sweeney & Sons,
Inc. v. Texaco, Inc., 637 F.2d 105, LLI, n- 2

(CA3 1980), cert. denied, 451 U.S. 911, 101

s.cr. 1981, 68 L.Ed.2d 300 (1981).

465 U.S. at763-64,104 S.Ct. at1470 (citations

and footnote omitted).

t6lt?1t81 Instead of a group boycott, the proof
shows two conspirators, Parts Depot and Vero
Beach Auto Parts. Because these companies
are on different functional levels in the
distribution scheme, tl:is at best would be a
vertical conspiracy, not a horizontal one.

Only vertical conspiracies to set prices

constitute per se violations of antitrust laws-
Monsanto, 465 U.S. at 761,104 S.Ct' at 1469.

Other violations are governed by the "rule of
rea6on," which requires the plaintiff to prove

that a restrictive practice constitutes an
unreasonable restraint on competition- Id.
The appellee produced no evidence on this
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issue. It did not show what the net economic
effect of its removal from the "overnight
delivery of auto parts" market had on the
avaitability or price of overnight delivery in
Vero Beach. See, ê.8., Oreck CorP. v.

\ilhirlpool Corp., 579 F.2¿' t26, L28 (2d Ctu.),

cert. denied, 439 U.S. 946, 99 S.Ct. 340, 58

L.Ed.2d 338 (1978). Instead, it showed what
*326 effect Parts Depot's refusal to sell to
Ftorida Auto Supply had on its frnancial
picture. That is not sufficient. Antitrust
laws are for the protection of competition, not
for the protection of individual competitors.
See St. Petersburg Yacht, 457 So.2d atL047.

In this case, the restraint was Parts Depot's
termination of Florida Auto Supply thus
eliminating it from its overnight service.
Because non-price vertical restraints are
governed by the rule of reason, in order to
prove a violation, a plaintiff must show that
the action actually amounted to an
u¡reasonable restraint on competition. St.
Petersburg Yacht, 457 So.2d at 1035-1036.

"IJnder lthe rule of reasonJ, the fact-finder
weighs all of the circumstances of a case in
deciding whether a restrictive practice should
be prohibited as irnposing an u¡rreasonable
restraint on competition." Continental T.V.,
Inc. v. GTE Sytvania,Inc.,433 U.S. 36,49,97
s.ct. 2549, 2557,53 L.Ed.2d 568, 580 $977).

[9] Three elements must be alleged and
proved under the rule of reason test: 1) that
there is a specifically defined market; 2) t}rat
the defendants possessed the ability to af[ect
price or output; and 3) that plaintiffs
exclusion from the market did affect or \ryas

intended to affect the price or supply of goods

in that market. Greenberg v. Mount Sinai
Medical Ctr., 629 5o.2d252,257 EIa.3d DCA
1993). "It is not enough to allege that
plaintiffs were injured; there must be an
allegation of harm to competition in general."
Id.

Although the appellee alleged a harm to the
market, there was no proof of it. The evidence
showed that while Florida Auto Supply was
u¡able to deliver parts overnight, its
customers were still able to obtain such
service foom at least two sor¡rces (V'ero Beach
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Auto Parts and Kirby Auto SuPPIY).

Moreover, Florida Auto Supply itself could
have delivered overnight service by usi¡g
UPS. It chose not to because it was too costly
to use. However, the fact that Florida Auto
could not deliver the service as cheaply as

others is not evidence of harm to the market.
"The antitrust laws are not intended to
support artificially firms that cannot
effectively compete on thei¡ own It is only
when the market is being distorted by
anticompetitive conduct that the antitrust
laws should be invoked." Seagood Tlading
Corp. v. Jerrico, Inc., 924 F.zd 1555, 1573
(l1th Cir.1991). Here there was no proof that
prices were higher as a result of Florida Auto
Supply's failure to compete in the market or
that the supply was diminished. Thus, there
was no evidence from which a jury could find
harrn to the market. Harm to Florida Auto
Supply is not equated with harm to the
market actionable under the antitrust laws.

For the foregoing reasons, we hold that the
trial court erred in denying the motion for
judgment notwithstanding the verdict. There
was no evidence of a horizontal conspiracy,
and as to the alleged vertical conspiracy there
was no evidence of any distortion i¡r the
market caused by Parts Depot's refusal to sell
to Florida Auto Supply. We therefore reverse
and remand for a judgrnent in favor of the
appellant on the counterclaim. For the same
reasons, we also reverse the award of
attorney's fees in favor of the appellee in the
consolidated appeal.

GLICKSTEIN and SIONE, JJ., concur

669 So.2d 321, 1996-1 Tîade Cases P
71,342,21Fla. L. Weekly D633

END OF DOCUMENT
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Supreme Court, New York County, New York,
Special Term.

PEARCE et al
v.

KNEPPER et a].

F.eb.24,1945.

Action by Henry Pearce and another, doing
business as partners under the firm name and
style of Pearce & Mayer, licensed real estate
brokers, and another against Ada L. Knepper
and another for breach of a brokerage
agreement, malicious i¡rducement of such
breach and conspiracy to effect breach thereof.
On defendants' motion to disrniss the
complaint.

Motion denied.

West Head¡rotes

[1] Brokers 63(2)
65k63(2)
A provision in brokerage agreement that no
com¡nission should. be considered earned, if
deal were not consumrnated and title to
property involved not passed for any reason,
did not absolve o\Ã¡ner from liability to brokers
for breach of contract by arbitrarily refusbg to
consu¡nmate deal.

[2] Contracts 154
95k154
A court wi-II endeavor, wherever possible, to
avoid such construction of contract as would
place one party thereto at another's mercy.

[3] Contracts 108(2)
95k108(2)
A contract which will relieve a party thereto
from consequences of his fraud or bad faith
cannot be validly entered into.

[4J Conspiracy 8
91kB
The fact that brokers' agreement is
terminable by parties at will for any cause
does not deprive brokers of cause of action
against stranger to agreement or both such
stranger and other party thereto for
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conspiracy to induce such party's breach of
agteement.

*846 Saul Pearce, of New York City, for
plaintiffs.

KarI Propper, of New York City, for
defendants.

SHßNTAG, Justice.

This is a motion by the defendants to
dismiss the four causes of action in the
complaint on the ground that each of them is
insufficient in law.

The frrst cause of action alleges a brokerage
agreement with the defendant Ada Knepper,
the performance by plainti-ff of the terms of
the employment, and then alleges that the
defendant Ada L. Knepper 'urùawfully,
arbitrarily, capriciously, without reasonable
cau6e, in bad faith and for the purpose of
depriving and defrauding plaintiffs of their
comrnissions failed and refused to consummate
the transaction, and to convey the said
property to the purchaser upon the terms
prescribed by the said defendant.' The second
cause alleges the same facts but asserts in
addition that the agreement was in writing.
The third cause is against both defendants on
the ground that the defendant Herman
Knepper wrongûrlly and maliciously induced
the other defendant, his daughter-in-law, to
breach the agreement; the fourth cause is also
against both defendants, plaintiff clairning
that they conspired to effect the breach of the
agreement which plaintiff had with the
defendant Ada Knepper.

t11t2l The frrst two causes are assailed on
the ground that the agreement contains an
exculpatory provision flom liability which
reads: 'Should the deaÌ not be consummated
and title not passed for any reason
whatsoever, there shall be no commission
considered earrred.' It is therefore argued by
the defendants that the words quoted should
be interpreted to mean that the defendant Ada
Knepper could arbitrarily, capriciously,
fraudulently or irr bad faith refuse to
consummate the deal. No such interpretation
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is warranted by the language of the parties
and the court wherever possible will endeavor
to avoid a construction which would result in
placing one party to a contract at the mercy of
another. Reliable Press v. Bristol Carpet
Cleaning Co.,261- App.Div. 256,25 N.Y.S.2d
70; Stern v. Gepo Realty Corporation, 289
N.Y. 274, 275, 45 N.E.2d 440, 44L; Amies v.
Weskofske, 255 N.Y. ].56, 174 N.E. 436, 73
A.L.R. 918; see also Greenwald v. Rosen, 61
Misc. 260, 261, 113 N.Y.S. 764,765.

[3] Indeed it may safely be asserted that no
contract coufd ever be entered into which
would relieve a party thereto from the
consequences of his fraud or bad faith. The
first and second causes of action therefore are
sufFrcient as matter of law.

[4] The third and four-th causes of action are
challenged by defendants on the ground that
since the agreement pleaded in the second
cause of action was under their interpretation
terminable at will, for *847 any cause,
plainti-ff could not have a cause of action
against the defendant Herman Knepper or
both defendants for conspiracy to induce the
breach of the agreement between Ada
Knepper and plaintiff. There is no authority
for the position taken by the defendants. See
Lurie v. New Amsterdam Casualty Co., 270
N.Y. 379, 1 N.E.2d 472; andHitchman Coal &
Coke Co. v. Mitchell, 245 U.S. 229, 38 S.Ct.
65, 62 L.Ed. 260, L.R.A.lglgC, 497,
Ann.Cas.1918B, 461. In the last-cited case the
Supreme Court of the United States said that
'the fact that the employment is at the will of
the parties, respectively, does not make it one
at the will of others. The employe has
manifest interest in the freedom of the
employer to exercise his judgment without
illegal interference or compulsion, and, by the
weight of authority, the unjustified
i¡rterference of third persons is actionable
although t}re employment is at wiII.' 245 U.S.
at pages 25L, 252, 38 S.Ct. at page 72, 62
L.Ed. 260, L.R.4.1918C, 497, A¡n.Cas.19188,
46t.

Accordingly, the third and fourth causes of
action ¿rre suffrcient and the defendants'
motion is in aII respects denied.
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END OF DOCUMENT
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District Court of Appeal of Florida,
Third District.

PEOPLES GAS SYSIEM, INC. and PeoPle

Gas Co. flu/blo American Ilome Assurance
Co., APPellants,

v.
ACME GAS CORPORATION; Atlantic Gas

Corporation; Boye's Gas, Inc.; City Gas
Company of Florida; Delta Gas Company d.ibl

a Universal Gas CorPoration;
Dotphin Gas System; Home Gas Corporation;

Metrogas Inc.; Miller Gas
Company; Petrolane Gas Service; Public Gas

Company; Siegal Gas Corporation;
BJD Energy Development Company d/b/a Sun

Gas Corporation of Florida; Weeks
Bottle Gas and Appliance Company; Miramar

Gas Company; Liberty Gas ComPanY;
Palm Gas Service Company; and Blau Gas of

Florida, Inc., Appellees.

Nos. 95-1282,95'L942.

Jan- 15, 1997.
Rehearing Denied March 19, 1997.

Residential customer brought personal
injury action against natural gas local
distribution companies (LDC), including
desigrrated responder under emergency
response system, arising from gas explosion in
customer's home. After settlement releasirg
defendants and members of system, responder
brought third-party action for contribution and
indemnity against fellow members of system.
Members moved for sumrnary judgment. The
Circuit Court, Dade County, Michael H.
Salmon, J., granted motions, and awarded
attorney fees and costs to certain members,
based upon responder's rejection of members'
offers ofjudgment. Responder appealed. The
District Court of Appeal, Green, J., held that:
(1) question of whether system could be

deemed partnership, joint venture, or
unincorporated association was irrelevant and,
thus, allegation that question could only be

deterrnined by jury did not preclude srunmarJr
judgment against responder on third-party
action; (2) responder was not acting within
scope of its duties for system when it
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responded to neighbors' telephone call
concerning gas-Iike odor and, thus, members
were not liable to responder for contribution
and indemnity based on responder's discharge
of pur¡lortedly corunon liability; (3) indemnity
agreements executed by members did not
render them liable in indemnity to responder,
even assuming that neighbors'call was system
call; and (4) trial court could award attorney
fees and costs to members whose offers of
judgment for $2,500 were rejected by
responder, despite contention that offers were
meager and not made in good faith.

Affrrmed.

West Headnotes

[1]Judgment 181(15.1)
228k181(15.1)
Question of whether gas companies'
emergency response system could be deemed
partnership, joint venture, or unincorporated
association was irrelevant and, thus,
allegation that question could only be

determined by jurv did not preclude srunmary
judgment against designated responder under
system on responder's third-party action for
contribution and indemnity against fellow
members of system in personal injury action
brought against responder, arising from gas

explosion; unless neighbors' telephone call to
responder was deemed a response system
emergency, members would have no liability
to responder, regardless of whether system
was characterized as partnership, joint
venture, or unincorporated association West's
F.S.A. $ 620.585; F.S.1989, $$ 620.62,
620.63(1).

[2] Associatiorn 1

41k1
"IJnincorporated associations" are generally
created and formed by volurrtary action of a
number of individuals in associating
themselves together under corrunon name for
accomplishment of some lawful pu4)ose.

[3]Contribution 5(6.1)
96k5(6.1)
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[3] Indemnity 65
208k65
(Formerly 208k13.2(4. 1)
Natural gas local distribution company (LDC)

which was desigrrated responder under
emergency response system was not acting
within scope of its duties for system when it
responded to neighbors' telephone caII
concerning gas-like odor and, thus, fellow
members of system were not liable to
responder for contribution and ind'emnity as to
clairns of residential customer in personal
injury action arising from gas explosion in
customer's home, based on responder's
discharge of purportedly common liability;
neighbors' call was made to responder's
personal telephone number as result of
responder's advertisement in telephone
directory, and responder's actions at
neighbors' residence mainly did not
correspond with system's agreed-upon
procedures for handling emergency calls.
Restatement of Restitution $ 86.

[4] Judgment 181(15.1)
228k181(15.1)
Bare self-serving assertions made by natural
gas local distribution company (LDC), which
was desigrrated responder under emergency
response system, that it was acting on
system's behalf when it responded to
neighbor's calL, without more, were
insuffrcient to defeat srunmar¡r judgment for
fellow system members on responder's third-
party action for contribution and indemnity
against members in gas explosion action-

West's F.S.A. RCP RuIe 1.510(c).

[5] Indemnitv 33(1)
208k33(1)
(Formerly 208k8(2.1))
Indemnity agreements executed by fellow
members of emergency response system did
not render members liable in indemnity to
natural gas local distribution company (LDC)'

that was designated responder under syÊtem,

as to residential customer's gas explosion
clairn, even assuming that neighbors' call to
responder concerning gas-like odor was system
caì|, where hold harmless agreements
executed between responder and. members
calted for indemnity only from gas company
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whose property was involved in emergency,
and that would be member that was not party
in instant case.

[6]Parties 56
287k56
Tïial court did not abuse its discretion when it
denied request of natural gas local
distribution company (LDC), that was
desigaated responder r¡nder emergency
response system, to amend its third-party
complaint against fellow members of system
to plead count for equitable contribution, in
gas explosion action in which responder had
sought contribution and indemnity against
members.

[7] Costs 194.50
102k194.50
T?ial cour-t could award attorney fees and costs

to fellow members of emergency response
system whose frled offers of judgment for
$2,500 were rejected by natr¡ral gas local
distribution company (LDC), which was

designated responder u¡rder system, as to
responder's third-party action against
members for indemnity and contribution in
gas ex¡llosion action, despite contention that
offers were not made in good faith since

members had reason to know their meager
offers would be rejected by responder;
members had reasonable basis to make
nomina-L offers, as record strongly indicated
they had no exposure in case, and fact that
members might have believed responder
would reject their offers was not determinative
of issue of good faith. West's F.S.A. $

768.79(1), (7Xa).

[8] Costs 194.50
102k194.50
Reasonableness of ptaintiffs rejection of offer
of judgment is irrrelevant to question of fee

entitlement, for pur¡loses of statute governilg
award of costs and attorney fees for defendant
whose offer of settlement was rejected- West's
F.S.A. $ 768.79(1), (7Xa).

[9] Costs 42(2)
r02k42(2)

[9] Costs 194.50
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102k194.50
Obligation of good faith in statute governing
award of costs and attorney fees for defendant
whose offer of settlement was rejected merely
insists that offeror have some reaso¡rable
foundation on which to base offer. West's
F.S.A. $ 768.79(7Xa).

[10] Costs 42(2)
t02k42(2)

[10] Costs 194.50
102k194.50
For purposes of statute governing award of
costs and attorney fees for defendant whose
offer of settlement was rejected, mere belief
that figure offered or demanded will not be

accepted does not necessarily suggest either
absence of good faith or presence of bad faith,
at least where offeror fully intends to conclude
settlement if offer or demand is accepted as

made, and amount of offer or demand is not so

widely inconsistent with known facts of case

as to suggest on its face the sole purpose of
creating right to fees if it is not accepted.
West's F.S.A. $ 768.79(1), (7Xa).

+294 Nicklaus & Wicks, P.A. and WiIIiam
R. Wicks, Coral Gables, for appellants.

þszka, Kessler, Massey, Weldon, Catri,
Holton & Douberley, P.A. and Gerard E.
Pyszka, Miâai, and Cindy J. Mishcon" North
Miami Beach, for appellee Public Gas
Company.

Kubicki Draper and Elizabeth M. Rodriguez,
Miami, for appellees Acme Gas Corporation,
Atlantic Gas Corporation, City Gas Company
of Florida, Delta Gas Company dlhla
Universal Gas Corporation, Dolphin Gas

System, Home Gas Corporation, Miller Gas

Company, BJD Energy DeveloPment
Company dlbla Sr¡n Gas Corporation of
Florida, Weeks Bottle Gas and Appliance
Company and PaIm Gas Service Company.

Knecht & Knecht and Michael R. Kirby,
Miami, for appellees Metrogas, Inc. and Siegal
Gas Corporation.

Ponzoli, Wassenberg & Sperkacz, P.A. and

Page 746

Richard L. Wassenberg, Miami, for appellee
BIau Gas of Florida, Inc.

Fowì.er, White, Burnett, Hurley, Banick &
Strickroot, P.A. and Steven E. Stark, Miami,
for appellee Petrolane Gas Service.

Before NESBIT, JORGENSON
GREEN, JJ.

GREEN, Judge.

and

I

Peoples Gas System, Inc. and People Gas Co.
flulblo American Home Assurance Co.
(collectively "Peoples Gas") appeal an adverse
frnal summary judgment entered in *295 their
third-party action for contribution and
indemnity against appellees, all of whom were
fellow members of a former emergency
response system known as "Gas Central."
Peoples Gas also appeals an award of
attorney's fees and costs to two of the
appellees, Metrogas, Inc. and Siegal Gas
Corp., based upon Peoples Gas' rejection of
their respective offers of judgment. We affrrm
the summarSr judgment as a matter of law
based upon the undisputed facts set out below
as well as the award of attorney's fees and
costs to Metrogas, Inc. and Siegal Gas Corp.

GAS CENTRA],

Gas Centra-l was a non-profrt organization
formed in the late 1960s by various
independent gas companies throughout Dade
and Broward counties. Its sole pu4)ose was to
provide qualified gâs personnel after normal
business hours to assist fire and police
departments in emergency situations
involving gas leaks. Essentially, Gas

Central's members agreed to designate one
member to freld and respond to all incoming
emergency calls from the frre and./or police

departments in Dade and Broward counties.
The responding gas company would then go to
the scene and report to the police or frre ofücer
in charge. The company would also secure
the im¡nediate vicinity from danger by
turning offor disconnecting the gas supply. It
was agreed, however, that the responding
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company would make no repairs u¡less its
own gas line was involved. Rather, the
responding company was specifrca-lly charged

witJ. the task of identifying the Gas Central
member which owned the leaking gas line and

immediately calling that company to the scene

to make the necessar¡l rePairs.

The prerequisites for membership in Gas

Central were that each member: 1) maintain
its own liability insurance policy in an agreed

amount; 2) execute a hold harmless
agreement absolving the responding gas

company Íïom any liability incurred at the

6cene on behalf of the particular Gas Central
member; tFNll and 3) regularly provide the
responding gas company with the names and

phone numbers of its personnel members who

were availabte to handle a.fter-hours

emergency matters. Whenever the

desigrrated company responded to an

emergency scene with its personnel and

equipment, it was entitled to bill the
particular gas company whose line caused the

leak for services rendered. The *296 amount
paid to the responding comparry was not

itrared with the remaining Gas Central
members.

FNl. Each such agreement stâted in relevant part

that:
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assist local authorities in shutting off the gas

in Indemnitor's gas lines and necessitate
Indemnitee's entry upon and operation of
Indemnitor's property. m IS HEREBY
AGREED, in consideration of One Dollar
($1.00) and other valuable consideration paid
to [rdemnitor by Indemnitee, receipt of which
is hereby acknowledged, 1. Indemnitor hereby
indemnifres and holds harrnless Indemnitee
from any and all liability, loss or damage
Indemnitee may suffer as a result of any or all
claims, demands, costs or judgments against it
arising out of the activities of Indemnitee for
Gas Central with respect to property of
Indemnitor such as real estate, machinery, gas

lines, equipment or otherwise, whether the
liability loss or damage is caused by, or arises
out of, the negligence of Indemnitee or of its
officers, agents, employees or otherwise. 2.

Indemnitor agrees to defend against any
claims brought or actions filed against
Indemnitee with respect to the subject of the
indemnity contained herein, whether such

claims or actions are rightfi.rlly or wrongfirlly
brougnit or frled. In case a clairn should be

brought or an action filed with respect to the
subject of the indemnity herein, lndemnitor
agrees it will employ attorneys to appear or
defend the claim or action on behalf of the
ildemnitee at the expense of Indernnitor' 3.

Indemnitor agrees to reimburse Indemnitee
for any necessaq¡ expenses, attorneys fees or
other costs incurred in the enforcement of any
part of this indemnity agreement thirty (30)

days after receiving written notice that
Indemnitee has incurred them.

't<*+{<*'f

WHEREAS, each of the Parties are

independent gas companies who are members

of Gas Central, an informal association,

organized as a cooperative effort of all the gas

companies in Broward and Dade Counties,
State of Florida, for the sole purpose of
providing voluntary emergency assistance in
ihese counties, arrd WIIEREAS, Gas Central
provides assistance to area rescue prograrns

specifrcally assisting police and frre officers in
shutting off gas zupplies to buildíngs or areâs

endangered by fire or other hazards, and

WHEREAS, the telephone for Gas Central is
located on the premises of Indemnitee and is
answered by its employees and agents, and

WHEREAS, circumstances may require
Indemnitee to dispatch one of its own

employees on a call made to Gas Central to

*****{<

Gas Central was an informal organization
which had no officers and./or di¡ectors- Other
than its agreed-upon procedures for handling
emergency ca-lls, it operated without bylaws,
articles of incorporation, or a charter. Gas

Central further had no budget, bank account,

i¡surance policy, office space or letterhead of
its own Nor did the parbicipating members
fimd the organization with the payment of any

dues. In fact, the onty things that Gas

Central had were two hotline telephones with
unlisted m¡mbers for Dade and Browa¡d
counties. These urùisted numbers were made

@
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available only to the fire and police
departments in Dade and Broward counties.

From 1973 until the date of the incident in
question, Peoples Gas was the gas comp¿rny

desig¡ated to receive and field emergency Gas
Central calls in its office from the frre and
police departments- In addition to the
unlisted Dade and Broward hotline telephones
for Gas Central emergencies in its offices,
Peoples Gas also had a tel.ephone with a
published number in the directory for the
public to report gas leaks. Pursuant to Gas
Central's established procedures, tFN2l
Peoples Gas generally fielded approxirnately
15 to 18 Gas Central emergency calls per
month. For its services, Peoples Gas
routinely billed the individual Gas Central
member involved when Peoples Gas
dispatched its employees and./or equipment to
the scene.

FN2. The relevant procedures required to be

followed in handling a Gas Central emergency

matter were as follows: "When a serviceman

responds to a Gas Central call, he will: l. Report

on the scene to the fire officer in charge. 2. Make

safe (by turning off or disconnecting gas supply).

3. Evaluate the situation and advise Gas Central if
additional help or specialized equipment is required

to cope with the sin¡ation. 4. Advise the fire officer

in charge regarding proper handling or protection of
gas equipment, the severity of any gas problem that

cannot be made immediately safe and any further

steps to protect life and property. The Serviceman

will make no investigation or repairs, other than to

make safe unless he is employed by the serving gas

company. If he represents the serving gas

company he will adhere to their policies concerning

investigation or repair. In all cases where it is

feasible geographically, Gas Central will attempt to

dispatch a serviceman from the serving gas

company. The responding serviceman will remain

on the scene until released by the hre officer in
charge. "

THE EXPLOSION

Peoples Gas' third-party action against
appellees arose from a complaint frled by
Thomas Googe against Peoples Gas and All
State Gas Co. of Fla., Inc. d/b/a "All-Pro Gas"
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("All-Pro") for injuries sustained by Googe on
July 1, 1989 in a gas ex¡llosion at his home.
The genesis of this incident actually began the
day before, on June 30, 1989 when Googe's
back yard neighbors, Diane and Daniel
Riefler, detected a gas-like odor in their
backyard. Although the Rieflers did not
utilize gas or have gas lines on their property,
they decided to call a local gas company to
a-lert them of the odor.

Mr. Riefler then combed the yellow pages of
the local telephone directory to find a gas
company. He ultimately selected Peoples Gas
because it "was in a bigger box than the rest."
He telephoned the company to alert it of the
gas odor. Inresponse, Peoples Gas dispatched
several of its employees to the Riefler
residence. Upon their anrival, Peoples Gas'
employees took readings from a combustible
gas indicator ("C.G.f."), a device used to detect
gas leaks. Peoples Gas' employees received
what they perceived to be a dangerously high
positive reading from the C.G.I. In fact, they
classified the leak as "Grade 1" which they
defrned as "a leak that represents an existing
or probable hazard to persons or property and
that taking into account the location of the
leak, requires prompt action until conditions
are no longer hazardous." These employees
also got even higher positive gas readings as
they walked away from the back of the
Rieflers' home toward the property line fence
which separated the Rieflers' home and
Googe's residence. Despite this fact, however,
Peoples Gas' employees never extended their
investigation into Googe's backyard.

*297 Rather, Peoples Gas employees dug a
small ventilation ditch at the corner of the
Rieflers' house where the high gas reading
was obtained. Despite their classifrcation of
the leak as "Grade 1," Peoples Gas' employees
did not evacuate the neighborhood or warn its
residents of the dangerous reading. Nor did
they notifu the frre and/or police departments
of their frndings.

At some point, someone in the area informed
Peoples Gas that AII-Pro, another Gas Central
member, had gas lines in the area. Peoples
Gas notifred All-Pro to come to the scene.
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Upon All-Pro's arrival to the scene, Peoples
Gas' employees departed with no frrther
involvement. A-ll-Pro's employees did a
cursory inspection of the Rieflers' property
and attempted to detect the presence of gas by
merely snifüng the area with their noses.

tFN3l When All-Pro's employees did not smell
the gas, they apparently concluded that the
area was safe and left the scene approxirnately
two and a half hours after tJreir andval.
Because the Rieflers still ir¡sisted that they
srnelled gas, one of All-Pro's employees later
returned to the scene and again attempted to
detect for the presence of gas with his nose.

When he again could not smell the gas, he
departed the scene without fu¡ther
investigation None of the other Gas Central
members had any involvernent with or
knowledge of this incident at the time.

FN3. Alt-Pro did not bring a C.G.I. or other

equipment to the scene to detect the presence of
gas.

Later on July 1, 1989, Googe was severely
burned over 90Vo of his body in a gas explosion
that occurred in his bathroom. The explosion
occr¡rred when Googe lit a match to smoke a

cigarette. The match ignited gas fumes which
had apparently permeated into Googe's
residence. Although Googe survived the
incident, he endured extensive personal
iqiuries.

UNDERLYING MAIN LITIGATION

On September L2, 1989, Googe filed. the
main personal injury action below solely
against All-Pro and Peoples Gas. Googe

thereafber entered into a $2 million settlement
with All-Pro's insurance carrier. This
settlement, however, released only All-Pro's
individual qualifiers and its employees who
were dispatched to the scene. The settlernent
did not, however, release All-Pro itself. [FN4]
Thus, at this point, All-Pro remained a

defendant in the main action.

FN4. Googe refused to release All-Pro because he

was concerned that a release of All-Pro would

foreclose his claim of vicarious liability agairst

Peoples Gas for Atl-Pro's negligence.
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Early on in the litigation, Googe successftiìh¡
moved for partia-I swnmary judgment against
Peoples Gas on the issue of whether Peoples
Gas had vicarious liability for All-Pro's
negligence in failing to make the area of the
gas leak safe. Peoples Gas' carrier thereafter
settled this case with Googe for $3.5 million.
In add.ition to Peoples Gas, the settlement
agreement released AII-Pro and its employees
and individual qualifrers, as well as all other
members of Gas Central. There is no record
evidence that appellees ever requested or
expected Peoples Gas to procure a release on
theü behalf. Nor is there record evidence
that appellees were even invited. to participate
in the settlement negotiations or were even
aware that they were taking place. Upon the
execution of the settlement and release
agreement, the main action below was
brought to a conclusion.

When tJre other Gas Central members
subsequently refused to contribute to the $3.5
million settlement as requested, Peoples Gas
fited the instant third-party action for
contribution and"/or indemnity against all of
the members except AII-Pro. tFNSl Peoples
Gas sought contribution against appellees
based upon its characterization of Gas Central
as a general partnership, joint venture or
unincorporated association. It further sought
indemnity from appellees based upon the hold
harmless agreements executed by each in
favor of Peoples Gas. The Gas Central
members in this third-party action jointly
moved for summar¡r judgment on a-Il issues
presented based upon their arguments that:
(1) the Riefler call was not a Gas Central
matter; *298 (2) the nature of Gas Central öd
not satisfu the legal requirements necessar¡l to
establish liability uruler a partnership, joint
venture or unincorporated association theory;
and (3) the express language of the hold
harmless agïeements executed by each Gas

Central member calls for ildemnity only from
the company whose property was involved in
the emergency, which in this case was AII-Pro-
Shortly thereafter, Peoples Gas sought to
amend its third-party complaint to plead three
counts of equitable contribution based upon its
characterization of Gas Central as a
partnership, joint venture or unincorporated
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association against the Gas Central members.
Prior to the hearing on these joint motions,
appellees Metrogas, Inc. and Siegal Gas Corp.
each frled offers of judgment in the amount of
$2,500.00. The trial court granted the joint
motions for summar¡r judgment and thereafter
entered a judgrnent awarding Metrogas and
Siegal Gas attorney's fees and costs each in
the amount of $8,797.55. This appeal was
taken from these judgments.

FN5. In a separate action not before this court,

Peoples Gas is seeking indemnification against All-
Pro pursuant to the hold harmless agreement. See

supra note l.

tr

[1][2] Peoples Gas asserts that the entry of
srunmarJ¡ judgment was error where a genuine
issue of material fact remained as to the
precise nature of the Gas Central entity (i.e.

whether it was a partnership, joint venture or
unincorporated association) which could only
be determined by a jury. See Spencer v.
Young, 63 So.2d 334 (F1a.1953) (stating it is
within the province of the factfrnder to
determine existence of partnership); Knepper
v. Genstar Co.p., 537 So.2d 619, 622-23 CFla.
3d DCA 1988) (stating that whether an entity
is a joint venture is a question for the jury),
rev. denied, 545 So.2d 1367 (F1a.1989). We
disagree. We frnd that the question of
whether Gas Central may be deemed a
partnership, [FN6] joint venture [FN?] or an
unincorporated association [FN8] is really
irrelevant in this case. That is because u¡less
the Rieflers' telephone call is deemed a Gas
Central emergency, appellees would have no
liability to Peoples Gas whether Gas Central
is characterized as: (1) a partnership, see $$

620.62,620.63(1), Fla. Stat. (f989); Lewis v.
Horne, 495 So.2d 780, 781(FIa. 3cI DCA 1986)
(where partner not doing partnership business
during commission of tort, no liabiliþ for
remaining partners), rev. denied, 504 So.2d
?67 (F1a.1987); Soden v. Starkman, 218 So.2d
763,764-65 (Fla. 3d DCA 1969) (same); (2) a
joint venture, see Florida Rock & Sand Co. v.
Cox, 344 So.2d 1296,1298 (Fla. 3d DCA 1977)
(deciding negligence of one joint venturer
committed within the scope of the joint
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venture may be irnputed to co-joint
adventurers); Florida Tomato Packers, 296
So.2d at 539 (holding that joint adventr¡rers
are liable for each other's torts comrnitted
within the course and scope of the
undertaking); or (3) an unincorporated
association, see Guyton v. Howard, 525 So.2d
948, 956 (Fla. lst DCA 1988) (drawing a
distinction between such associations for
business puq)oses and for fraternal or social
purposes and frnding in the forrner, individual
liability to be governed by partnership Iaw
and in the latter, individual liability to be
based upon tortious acts which the member
individually commits, participates in, or
authorizes, assents to or ratifies).

FN6. A "partnership" is deÍrned in Florida's
adaptation of the Uniform Partnership Act as "an

association of two or more persons to carry on a

business for profit as co-owners. " Myers v.

Brown, 296 So.2d l2l, 123 (Fla. lst DCA) (citing

$ 620.585, Fta. Stat.), cert. denied, 305 So.2d 203

(Fla.1974).

FN7. The elements of which have been defined as

"(l) a community of interest in the performance of
the common purpose, (2) joint control or right of
control, (3) a joint proprietary interest in the subject

matter, (4) a right to share in the profits and (5) a

duty to share in any losses which may be

sustained." McKissick v. Bilger, 480 So.2d 21 1,

212 (Fla. lst DCA 1985) (quoting Kislak v.

Kreedian, 95 So.2d 510, 515 (FIa.1957));

Campbell v. Jackonville Kennel Club, tnc., 66

So.2d 495, 496-97 (Fla.l953); Arango v. Reyka,

507 So.2d 1211, L2l2 (Fta. 4th DCA 1987);

Nava¡ro v. Espino, 316 So.2d 646, 648 (Fla. 3d

DCA 1975); Florida Tomato Packers, [nc. v.

Wilson, 296 So.2d 536, 539 (Fla. 3d DCA 1974),

cert. denied, 327 So.2d 32 (Fla.l976); 8 Fla.

Jur.2d, Business Relationships $ 682 (1978).

FN8. Generally "created and formed by the

voluntâry action of a number of individuats in

associating themselves together under a common

name for the accomplishment of some lawful

purpose." 4 Fla. Jur.2d Associatioru & Clubs $$

L, 2 (1994); see also Penrod Drilling Co. v.

Johnson, 414 F.2d l2L7, 1222 (5th Cir.1969), cert.

denied, 396 U.S. 1003, 90 S.Ct. 552, 24 L.F;d'zd

49s (1970).
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*299 [3][4] We think that the appropriate
inquiry before us is Peoples Gas' next
argument--whether there is any genuine
factual issue in the record as to whether
Peoples Gas was acting within the scope of its
duties for Gas Central when it responded to
the Rieflers' telephone ca-ll. We conclude that

. there is not and that srunmarJr judgment was
properþ entered in favor of the appellees.
The bare self-serving assertions made by
Peoples Gas that it was acting on Gas
Central's behalf in the Riefler incident,
without Írore, are insufFrcient to defeat a
srunmarJr judgment. E.g., Landers v. Milton,
3?0 So.2d 368, 370 (Fta.1979); Hernando
County v. Budget Inns, Inc., 555 So.2d 1319'
1320 n 1 (Fla. 5th DCA 1990). Indeed, the
record evidence conclusively refutes Peoples

Gas'assertions.

First of all, Gas Central was established
solely as a centralized emergency response
system to calls placed by the police and/or ñre
departments. It is undisputed that the Riefler
call to Peoples Gas was not such a call. The
Rieflers' telephone report of the gas leak was
made to Peoples Gas' personal telephone
number as a result of PeoPIes Gas'
advertisement in the yellow pages. Moreover,
there is no record evidence which remotely
suggests that appellees ever agreed to treat (or

actually treated) consiluner reports of gas leaks
to Peoples Gas on Peoples Gas' public
telephone number as Gas Central
emergencies. Hence, there is no record
evidence to even create an issue of fact as to
Peoples Gas' implicit or apparent authority to
so act. See R. 1.510(c), Fla. R. Civ. P.;
Landers, 370 So.2d at 370; see also Lewis,495
So.2d at 781 (approving directed verdict on
grounds that tortious activity by partner of
defendant was outside scope of partnership
business).

The unrefuted evidence also reflects that
Peoples Gas' actions at the Rieflers' residence
for the most part did rrot correspond with Gas

Central's agreed upon procedures for handling
emergency calls. See supra note 2. Although
Peoples Gas classified the gas leak as a
"Grade 1", it never notified either the fire or
police departments of this dangerous
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condition. Peoples Gas never made the area
"safe" as defined in Gas Central's procedures
by turning off or disconnecting gas supply.
In:Ieed, contrary to Gas Central's established
directive that the designated company make
no repairs unless its own lines were involved
in the emergency, Peoples Gas attempted to
alleviate the gas odor by diegrng holes in the
Riefler's backyard to provide ventilation for
the gas fumes. Moreover, and most
importantly, none of the appellees had any
involvement in this incident. There is thus
simply no record evidence to support Peoples
Gas' assertion that this was a Gas Central
emergency so as to afford it with an
opportunity to seek contribution from
appellees for discharging a corunon liability.
8.g., Albertson's, Inc. v. Adams, 473 So.2d
23t,233 (Fla. 2d DCA 1985) (stating action for
contribution does not lie in absence of joint
and severa-l liability), rev. denied, 482 So.2d
347 (F1a.1986); Touche Ross & Co. v. Sun
Ba¡k, 366 So.2d 465, 467-68 (FIa. 3d DCA)
(denying relief where party seeking
contribution was not a joint tortfeasor, nor
jointly and severally liable, with the
contribution defendant), cert. denied, 378
So.2d 350 (F1a.1979); see also Restatement of
Restitution $ 86 at 389-90 (1937) (noting need
for cornmon liability to trigger right of
contribution); accord $ 768.31, Fla. Stat.
(1991) (providing for statutory contribution
among joint tortfeasors).

[5] Moreover, we frnd that Peoples Gas'

claim for indemnity from appellees to be

specifically belied by the unarnbiguous and
express language found in each of the hold
har¡nless agreements drafted by Peoples Gas.

Even assuming, arguendo, that the Riefler
matter could somehow be deemed a Gas

Central call, the hold harmless agreements
executed between Peoples Gas and each ofthe
appellees call for indemnity only Ílom the gas

company whose property was involved in the
emergency. In this case that would be only
All-Pro. Thus, none of the appellees would be

Iiable for ind.emnity to Peoples Gas under
their respective executed indemnity
agreements in any event.

t6l Finally, based upon the undisputed
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record before the court, we cannot conclude
that the trial court abused its discretion when
it denied Peoples Gas' request to amend the
third party complaint to plead a count for
equitable contributior¡- Cf. Bondu *300 v.
Gurvich, 473 So.2d 1307, 1310 n 2 (Fla. 3d
DCA 1984) (stating that abuse of discretion
occurs where amendment sought would state a
viable claim diftferent than one pleaded in the
original complaint), rev. denied, 484 So.2d.7
CFIa.1986).

For these reasons, we afñrm the entry of
srrnrmaÐ¡ judgment.

m

[7] Having concluded that appellees have no
liabilitv to Peoples Gas and that summary
judgment was appropriately entered, we
address Peoples Gas' remaining contention on
appeal, that the trial court er:red in awarding
Metrogas and. Siega-l Gas attorney's fees and
costs. Pursuant to section 768.79(1), Florida
Statutes (1991) [FNg], Metrogas and Siegal
Gas each frled offers of judgment for $2,500.00
in this third-party action. Peoples Gas
declined to accept either of these offers of
judgment. Consequently, when swnmary
judgment was entered in favor of Metrogas
and Siegal Gas on the issue of liability, the
trial court awarded $8,797.55 as attorney's
fees and costs to each of these entities in
accordance with that part of section 768.79(1)
which states:

FN9. That section provides: In any civil action for
damages filed in the courts of this state, if a

defendant files an offer of judgment which is not

accepted by the plaintiff within 30 days, the

defendant shalt be entitled to recover reasonable

costs and attorney's fees incurred by him or on his

behalf pursuant to a policy of liability insurance or

other contract from the date of filing of the offer if
the judgment is one of no liability or the judgment

obtained by the plaintiff is at least 25 percent less

than such offer, and the court shall set off such

costs and attorney's fees against the award. Where

such costs and attorney's fees total more than the

judgment, the court slìall enter judgment for the

defendant against the plaintiff for the amount of the

costs and fees, less the amount of the plaintiffs

Page 762

award

lllf a defendant files an offer of judgrnent
which is not accepted by the plaintiff within
30 days, the defendant shall be entitled to
recover reasonable costs and attorney's fees
incurred by hi¡n or on his behalf ... if the
judgment is one of no liability....

Peoples Gas nevertheless asserts that this was
error pursuant to section 768.79(7Xa) tFNlOl
because neither of these offers were made in
good faith where both Metrogas and Siegal
Gas had reason to know that their meager
offers would be rejected by Peoples Gas.
Peoples Gas essentially argues that its
rejection ofboth ofthese offers was reasonable
where combined, these offers only totaled
approxirnately ".00L42857Vo" of the $3.5
million settlement amount it sought in its
third-party complaint.

FNIO. Section 768.79(7)(a), Florida Statutes (1991)

provides that: If ã. pãrty is entitled to costs and fees

pursuant to the provisions of this section, the court
may, in its discretion, determine that an of[er was

not made in good faith. In such case, the court
rnay disallow an award of costs and attorney's fees.

t8lt9lt101 Peoples Gas' argument has,
however, been specifìcally rejected by the
supreme court's recent decision in Knealing v.
Puleo, 675 So.2d 593 (FIa.1996). In Knealing,
the court approved the Fourth District's
decisions in Puleo v. Knealing, 654 So.2d 148
(FIa. 4th DCA 1995) and Schmidt v. Fortner,
629 So.2d 1036 (FIa. 4th DCA L993) which
held that "the right to an award lof attorney's
fees and costsl depends only on the amount of
the rejected offer and the amount of the later
judgment." 675 So.2d at 595. "[T]he
reasonableness of the plaintiffs rejection is
irrelevant to the question of fee entitlement."
Id. Here, where neither Metrogas or Siegal
Gas was found to have any liability to Peoples
Gas, they were clearly entitled to recover an
award of reasonable attorney's fees and costs
pursuant to section 768.79(1). "The obligation
of good faith [found in section 768.79(7Xa) ]

merely insists that the offeror have some
reasonable foundation on which to base an
offer." Schmidt, 629 So.2d at 1039. We

conclude that where the und.isputed record

o 2005 Thomson/West. No Ctain to Orig. U.S. Govt. Wo

@

16div002716



689 So.2d 292
(Cite as: 689 So.2d 292, +300)

strongly indicated that they had no exposure
in this case, Metrogas and Siegal Gas had such
a reasonable basis to make nominal offers to
Peoples Gas. Moreover, the fact that Metrogas
and Siegal Gas may have believed that
Peoples Gas would reject their nominal offers
is not determinative of the issue of good faith:

A mere belief that the frgrrre offered or
demanded will not be accepted, on the other
hand, does not necessarily suggest to *301

us either the absence of good faith or the
presence of bad faith--at least where the
offeror fully intends to conclude a settlement
if the offer or demand is accepted as made,
and the amount of the offer or demand is not
so widely inconsistent with the known facts
of the case as to suggest on its face the sole
pu4)ose of creating a right to fees if it is not
accepted.

Schmidt, 629 So.2d at 1040 n. 5.

We, therefore, afFrrrn the order awarding
attorney's fees and costs to Metrogas and
Siegal Gas.

Atrrmed.

689 So.2d 292,22 Fla. L. Weekly D205

END OF DOCI.IMENT
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559 So.2d 1235
15 Fta. L. WeeklY D876

(Cite as: 559 So.2d 1235)

District Court of Appeal of Florida,
Thtud District.

POE & ASSOCIATES,INC., APPellant,
v.

ESTATE OF Ronald VOGLER, deceased,

Ronald W. Vogler, P.4., and LeoPoldo
Hernandez, APPellees.

No.89-390.

Apri13, 1990.
Rehearing Denied MaY 18, 1990.

Insurance agent appealed from an order of
the Circuit Court, Dade County, Sidney B'
Shapiro, J., which granted sunmary judgment

declaring it liable to ptaintiffs for its
unauthorized cancellation of legal malpractice
insurance coverage for its insured. The

District Court of Appeal, Baskin, J., held that
in view ofpolicy provision extending coverage

until discharge of insured's executor or
administrator, insutance agent, upon learning
of insured's death, should have waited for
instructions from the estate prior to cancelling
i¡sured's legal mnlpractice insurance policy;

agent should not have acted on instructions of
insured's clerical staff, as neither bookkeeper
nor secretar¡r had authority to issue

i¡rstrrrctions to insurance agent-

Affirrrred.

West Headnotes

t1l Principal and Agent 48

308k48

[1ì Principat and Agent 50

308k50
An agent owes his principal obligation of high
frdelity, and he may not proceed without or
beyond his authoritY.

[2] Insurance L944
2r7kr944
(Formerly 2 17k238. 1, 2 17k238(1)
In view of policy provision extendi,ng coverage

until discharge of insured's executor or
adrrinistrator, insurance agent, upon learning
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of insured's death, shoulcl have waited for
instructions from the estate prior to cancelling
insured's legal malpractice insurance
coverage; agent should not have acted on
instr"uctions of insured's clerical staff, as

neither bookkeeper nor secretar¡r had
authority to issue instructions to insurance
agent.

*1236 Arthur J. Morburger, Alvan N
Weinstein, Miami, for aPPellant.

Evan J. Langbein, Miami, for appellees.

Before BASKIN, FERGUSON
JORGENSON, JJ.

and

BASKIN, Judge.

Poe & Associates, Inc., [Poeì appeals a frnal
srunmary judgment declaring it liable to
Leopoldo and Merida Hernandez lcollectively
"Ilernandez"] for its unauthorized cancellation
of insurance coverage for Ronald W. Vogler
[Vogler] and Ronald W. Vogler, P.A. tP.A.l.
We affirm.

Hernandez sued Vogler's professional
association and his estate for damages arising
from Vogler's alleged legal malpractice'
Pacific Employers Insr¡rance Company

[Pacifrcì, Vogler's malpractice insurance
carrier, was joined as a party because it had
cancelled Vogler's coverage without fìrst
ascertaining whether any claims were pending

against Vogler. Pacilic moved for sumrnar¡r
judgment, attaching in support of the motion a
copy of a letter it had received from Poe, the
P.A.'s insurance agent, requesting
cancellation of the policy. The trial couri
granted srunmary judgment. As a

consequence, Herrrandez moved to add Poe as

a defendant on the gxound that Poe, as

insurance agent for Vogler and the P.4., had

cancelled the coverage without the personal

representative's perrnission, when it knew, or
should have known, of Hernandez's claim'
Poe clairned that it acted on the instn¡ctions of
a bookkeeper or secretar¡1. The malpractice
claim proceeded to trial and culminated in the

entry of frnal judgment against the P'A' and
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Vogler's estate. The court resolved
Hernandez's claim against Poe, severed at
Poe's request, by the entry of a frnal srunmaty
judgment in favor of Hernandez. Poe appeals.

[1][2] "It has long been well settled that an
agent owes Ìris principal the obligation of high
frdelity, and that he may not proceed without
or beyond his authority." Cravr'ford v.
DiMicco, 216 So.2d 769, 772 CFla. 4th DCA
f968); United States Fire Ins. Co. v.

Johrston, 431So.2d 1018, 1021ßIa. 4th DCA
1983). Poe was Vogler's insurance agent, and
Vogler and the P.A. were the named insureds.
In view of the policy provision extending
coverage until the discharge of the insured's
executor or administrator, Poe, upon learning
of Vogler's death, should have waited for
instructions from the estate; it should not
have acted on the instructions of Vogler's
clerical staff, as neither the bookkeeper nor
the secretary had authority to issue
instructions to Poe. Thus, the trial court
correctly ruled that Poe should not have
cancelled the insurance policy. Under the
circumstances of this case, where the material
facts were undisputed, sununary judgment
was appropriate. Moore v. Morris, 475 So.2d
666 (F1a.1985); Holl v. Talcott, 191 So.2d 40
(F1a.1966); Paul v. Brumby, 548 So.2d 286
(FIa. 3d DCA 1989); Braidi Tlading Co. v.

Anthony R. Abraham Enterprises, Inc., 469
So.2d 955 (Fla. 3d DCA 1985); Mejiah v.

Rodriguez, 342 So.2d 1066 (FIa. 3d DCA 1977).

Poe's remaining points on appeal were not
raised in the trial court and may not be
corrsidered here for the frrst time in an +1237

appeal. Dober v. Worrell, 40I So.2d L322
(F1a.1981); Ashley v. Ocean Roc Motel, Inc.,
518 So.2d 943 (FIa. 3d DCA 1987), review
denied, 528 So.2d 1181 (F1a.1988); Abrams v.
PauI, 453 So.2d 826 (Fla. lst DCA 1983).

Affrrmed.

559 So.2d 1235, 15 Fla. L. Weekly D876
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792 F.Supp. 244
Fed. Sec. L. Rep. P 96,803, RICO Bus.Disp.Guide 8016
(Cite as: 792 F.Supp. 244)

United States District Court,
S.D. New York.

POLYCAST TECHNOLOGY CORPORATION
and Uniroyal Plastics Acquisition

Corp., Plaintiffs,
v.

UNIROYAL, fNC., CDU Hold.ing, Inc., Joseph
P. Flannery, John R. Graham,

Alexander R. Castaldi, Robert Alvine, Donald
L. Nevins, Jr., Alfred Weber,

Clayton & Dubilier, Inc., the Clayton &
Dubilier Private Equity Fund Limited

Partnership, Clayton & Dubilier Associates
Lirnited Partnership, Martin H.

Dubilier, Joseph L. Rice III, and Alan R.

Elton, Martin H. Dubilier, JosePh P.

Flannery, Joh¡rR. Graham, and Joseph L.
Rice III as T?ustees of CDU Holding,
Inc. Liquidating Tlust, Defendants.

No. 87 Cív.3297

Ìlù,{,ay 4, L992.

Purchaser of corporation brought action
against parties involved in sale alleging
violation of securities law, common-law fraud,
and Racketeer InfLuenced and Cornrpt
Organizations Act G,ICO). The District
Court, Haight, J., held that: (1) genuine
issues of material fact existed precluding
srunmarJr judgment on securities fraud claims
and claim for controlling liability; (2)

purchaser failed to establish RICO claim; and
(3) issues of fact existed precluding sunmary
judgment on claim of negligent
misrepresentation under New York law.

Ordered accordingly

West Head¡rotes

[1] Federal Civil Procedr¡re 2470
t704k2470
On motion for sumrnary judgment, court's
responsibility is to assess whether there are
any factual issues to be tried, while resolving
ambiguities and drawing reasonable
inferences against moving party. Fed.RuIes
Civ.Proc.Rul e 56, 28 U.S. C. A.
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[2] Federal Civil I'rocedu¡e 2470.I
t704k2470.L
While party resisting surnmary judgment
must show dispute of fact, fact must also be
material fact in light of substantive law.
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

[3] Securities Regulation 60.18
3498k60.18
To estabtish claim for securities fraud,
plaintiff must allege and prove that, in
connection with purchase or sale of securities,
defendant, acting with scienter, made false
materia-l representation or omitted to disclose
material information and that plainti-ffs
reliance on defendant's actions caused him
injury. Securities Exchange Act of 1934, $

10(b), 15 U.S.C.A. S ?Bj&).

[4] Securities Regulation 144
3498k144
In securities cases plaintiffs burden of proof is
preponderance of the evidence standard
generally applicable in civil actions.

[5] SecuritiesRegulation 60.27(5)
3498k60.27(5)
Economy estirnates, forecasts or projections
are not insulated from claims for securities
fraud if they were put forward in bad faith,
with awareness of their inaccuracy, and intent
to deceive.

[6jFederal Civil Procedure 25tL
1704k2511
Genuine issue of material fact existed as to
whether officers of cor¡roration selling wholly
owned subsidiary and offrcers of wholly owned
subsidiary deliberately concocted false
earnbgs forecasts to provide to purchaser,
precluding stunmary judgment in secr¡rities
fraud action

[7] Federal Civil Procedure 2511
1704_k2511
Genuine issue of material fact existed as to
whether purchaser of wholty owned subsidiary
relied on earnings estimate made by ofFrcers of
wholly owned subsid.iary and its parent in
deciding to purchase corporation and whether
reliance was reasonable based on later

o 2005 Thomson/West. No CIatun to Orig. U.S. Govt. Wo

@

16div002722



792 F.Supp. 244
(Cite as: 792 F.SuPP. 244)

[8] Federal Civil Procedure 25ll
1704k2511
Genuine issue of material fact existed as to
whether failure to disclose to purchaser of
corporation that corporation had contract
cancelled was material to decision to buy
corporation, precluding sumrnaÐ¡ judgment in
securities fraud action. Securities Exchange

Act of 1934, $ 10(b), 15 U.S.C.A' $ 78jft).

tglFederal Civil Procedure 25Il
1704k2511
Genuine issue of material fact existed as to
whether later earnings forecasted for
corporation being sold were based on earlier
alleged fa-lse forecasts, precluding summary
judgment in securities fraud action. Secr¡rities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78jft).

t10l Federal Civil Procedure 25Ll
1704k2511
Genuine issue of material fact existed as to
whether misrepresentations made during sale

of corporation caused cognizable damages to
purchaser, precluding summary judgment in
securities fraud action. Securities Exchange
Act of 1934, $ 10(b), 15 U.S.C.A. $ 78j(b).

tlll Securities Regulation 154.1

3498k154.1
(Formerly 3498k154)
Out-of-pocket loss to purchaser's stock is not
exclusive measure of compensatory damages
in securities fraud action- Securities
Exchange Act of 1934, $ 10(b), 15 U-S.C-A. $

78jft).

[12] Federal Civil Procedure 25tl
1704k2511
Genuine issue of material fact existed as to
whether two members of board of directors of
corporation who were also general partners of
entities which held 32.5 percent equity
interest in corporation which was selling
wholly owned subsidiary were involved in
formulation of subsidiary's allegedly false
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earnings projections, whether members were
insiders or outsiders in conduct of affairs of
corporation, and whether they participated in
sale of subsidiary or acted with disregard of
fraud of others, precluding surnmarJr judgment
in secr¡rities fraud action Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78jft).

tl3lsecuritiesRegulation 60.45(1)
3498k60.45(1)
Motive based upon personal gain is recognized
circu-rrstance from which intent to com¡nit
securities fraud rnay be inferred. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. S

78jft).

[14] Federal Civil Procedure 25lI
1704k2511
Genuine issue of material fact existed as to
whether general partners in entities which
held 32.5 percent equity interest in
corporation which was selling wholly owned
subsidiary were controlling persons liable for
secr¡rities fraud, precluding swnmary
judgment. Secr¡rities Exchange Act of 1934, $

20(a), 15 U.S.C.A. $ 78t(a).

[15] Securities Regrrlation 35.15
3498k35.15
Controlling person liability under Securities
Act of 1933 does not require proof of scienter;
liability attaches if there was a prirnary
violation" control of prirnary violator by
defendant and defendant's culpable
participation in actions forming predicate for
securities law violation- Securities Exchange
Act of 1934, $ 20(a), 15 U.S.C.A. $ 78t(a).

116l Secr¡rities Regulation 25.62(L)
3498k25.62(1)

t16l Securities Regulation 25.62(2)
349B.k25.62(2)
Liability under Securities Act section

rendering persons liable who offer or sell
security by means of prospectus or oral
comrnunication which contains untrue
statement of material fact or omits to make
statement is broader than liability for fraud;
such statutory sellers may be liable whether
or not scienter or loss causation is shown.

earnings projections, precluding srunmarJ¡
judgment in securities fraud action. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78jft).
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Securities Act of 1933, $ I2(2), I5 U.S.C.A' $

77r(2).

[17] Securities Regulation 25.56

3498k25.56
Plaintiff claiming sale or offer of security by
means of prospectus or ora.l" communication
which contains untrr¡e statement of material
fact or omits to make statement must still
prove that defendant sold security by means of
prospectus or oral communication to recover
under the Securities Act. Secr¡rities Act of
1933, $ L2(2),15 U.S.C.A. $ 77I(2).

[18] Federal Civil Procedure 25]l
1704k2511
Genuine issue of material fact existed as to
whether estimate of earnings for corporation
being sold was related to prospectus or initial
offering, precluding srrnmary judgment in
action under Securities Act section which
renders liable those people who offer or sell
security by me¿urs of prospectus or oral
communication which contains urrtrue
statement of material fact or omits to make
statement. Securities Act of 1933, $ I2(2), L5

u.s.c.A. $ 77t (2).

t19l Securities Regulation 25.62(l)
3498k25.62(1)
Stock purchase agreement's general merger
clause did not bar buyers' claim under
Securities Act section rendering liable those
people who offer or sell security by means of
prospectus or oral communication which
contains untrue statement of material fact or
omits to make statement; earnings projections
which were related to prospectus were not
extracontractual and hence were properþ
subject of negligent misrepresentation clairn.
Secr¡rities Act of 1933, $ L2(2), L5 U.S.C.A. $

771(2).

[20] Federal Civil Procedure 25ll
1704k2511
Genuine issue of material fact existed as to
whether officers of corporation which was
selling its wholly owned subsidiarry were
statutory sellers under Securities Act section
rendering liable sellers who offer or sell
security by mearìs of prospectus or oral
comrnunication which contai¡rs untr-ue
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statement of material fact or omits to make
statement. Secu¡ities Act of 1933, $ l2(2),I5
u.s.c.A. $ 771(2).

t21l Racketeer Infl.uenced and Cormpt
Organizations 28
319Hk28
"Pattern of racketeering activity" under
Racketeer Influenced and CormPt
Organizations Act (RICO) requires
combination of predicate acts related to each
other and continuity of conduct. 18 U.S.C.A. $

1962(c).

[22] Courts 99(7)
106k99(7)
District court's ruling on motion to dismiss
Racketeer Influenced and CornrPt
Organizations Act GICO) claim did not
constitute law of the case precluding contrary
ruling on motion for summary judgment by
different judge. 18 U.S.C.A. $ 1961et seq.

[23] Courts 99(1)
106k99(1)

[23]Courts 99(7)
106k99(7)
Policies underþing law of the case doctrine
are by no means absolute bar to
reconsideration of prior ruling by district
judge who made ruling or different judge to
whom c¿rse may have been reassigned.

Í241 Racketeer Influenced and Cornrpt
Organizations 32
319Hk32
Alleged fraudu.lent scheme connected with
sale ofcorporation, extending oYer a period of
Iimited duration of a matter of months, which
intended to achieve, and did achieve, single
contract, i.e., stock purchase agreement, did
not satisfu continuity requirement of
Racketeer Influenced and CormPt
Organizations Act (RICO) claim. 18 U.S.C.A.

$ 1962(c).

[25] Fraud 13(3)
184k13(3)
Under New York law, law of negligent
misrepresentation recognizes that generally
tJrere is no liability for words negligently
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spoken but that there is an exception when
parties' relationship suggests closer degree of
trust and reliance than that of ordinary buyer
and seller.

[26] Fraud 13(3)
184k13(3)
To be liable for negligent misrepresentation
under New York law, speaker must be bound
by some relation of duty, arising out of
contract or otherwise.

[27] Fraud 13(3)
184k13(3)
Elements of fraud need not be proven to
establish claim for negligent
misrepresentation under New York law.

[28] Federal Civil Procedure 25L5
1704k2515
Genuine issue of material fact existed as to
whether there was special relationship
between seller of corporation and purchaser,
precluding swnmary judgment on purchaser's
claim of negligent misrepresentation in
connection with the sale under New York law-

[29ìCorporations 121(3)
101k121(3)
Waranty and indemnity claims of purchaser
of corporation were timely where notice of
those claims were given to sellers within date
specified in stock purchase agreement.

[30] Federal Civil Procedure 2501
1704k2501
Genuine issue of material fact existed as to
whether claims of purchaser of corporation
now made were embraced within letter sent to
sellers within period specified in stock
purchase agreement for bringing such claims,
precluding summary judgment on wananty
and indemnity clai¡ns.

[31] Fraud 60
184k60
Purchaser of corporation which subsequently
clai¡red it was defrauded could not recover as

consequential damages interest it had been
paying on increasing rate notes that it issued
to frnance portion of purchase price of
corporation; there was no suggestion that
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sellers' misrepresentations played direct part
in form or conditions of debt purchaser
incurred, or that purchaser did not obtain
what it bargained for in borrowing money.

[32] Securities Regulation 155
3498k155

[32] Securities Regulation 309
3498k309
Punitive damages âre not recoverable in
securities fraud action but may be recovered
under pendent state claims. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

7Bjft).

*247 Paul, Weiss, Rifkind, Wharbon &
Garrison, New York City Martin London,
George P. Felleman, Carey R. Ramos, Walter
Rieman, Carol Salem, Jonathan J. Freedmaru
Elizabeth J. Holland, Laura Farina, of
counsel), and Stein, Zauderer, Ellenhorrl
Frischer & Shar¡r, New York City (Sidney H.
Stein, of counsel), for plaintiffs.

Debevoise & Plimpton, New York City (John
H. HalI, Daniel M. Abuhotr, Joseph P"

Moodhe, T. Edward Tighe, of counsel), for
defendants.

Fried-rnan & Kaplan, New York ClW
(Edward A. Friedman, Aldrew W. Goldwater,
Eric Seiler, of counsel), for defendant Alfred
Weber.

MEMORANDTIM OPINION AND ORDER

HAIGHT, District Judge:

The genesis of this action is the sale and
purchase of a corporation The purchaser
repents ofits bargain, and seeks to undo it and
recover compensatory arrd punitive damages-
Subject matter jurisdiction in this Court is
fou¡rded upon claims under the federal
securities laws and the civil RICO statute, to
which state and common law claims are

appended. Following extensive discovery,
defendants move under Rule 56, Fed.R.Civ.P,
for srúrmary judgment dismissing the
complaint.
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Background
The action was originally assigned to District
Judge Wa-lker (as he then was)- Much of the
factua-I background appears in his two prior
opinions, reported at t1988-89 Tlansfer
Binderl Fed.Sec.L.Rep. (CCH) { 94,005, 1988

WL 96586 (S.D.N.Y. Aug. 25, 1988) and 728

F.Supp. 926 (S.D.N.Y.1989), familiaritv with
which is assumed.

The litigation arises from the allegedly
fraudulent sale by defendant Uniroya-Ì, Inc.
("IJniroyal") of its wholly-owned subsidiary
Uniroyal Plastics Company, Inc. ("Plastics") to
plaintiffs Polycast Techlology Corporation
("Polycast") and Uniroyal Plastics Acquisition
Corp. ("UPAC"), a company formed by

Polycast to consummate the sale. I will refer
to the plaintiffs collectively as "Polycast." In
substance, Polycast alleges that in valuing
and pricing the shares of Plastics and in
consummating the transaction, it relied on
materially rnisleading information furnished
by defendants with respect to the financial
status, earnings potentia.l, and operating
condition of Plastics, and that as a result it
paid a gtossly excessive price for the stock.

Judge Walker's prior opinions dealt with
challenges to the legal suffrciency of various
pleadings. Since that tirne the parties have

completed extensive discovery. AII
defendants now move for summary judgment
dismissing all of plaintiffs' claims against
them.

The operative pleading is plaintiffs' fourth
amended complaint (hereinafter the
"Complaint"). The defendants are Uniroyal;
its parent, CDU Holöng, Inc.; six officers of
Uniroyal and Plastics; Clayton & Dubilier,
Inc., its two principals and related investment
entities (the "C & S defendants"); and the
trustees of the CDU llolding, Inc. Liquidating
T?ust.

CDU Hotding, Iric. owned all of Uniroyal's
courrnon stock from September 24, 1985 to
December 2, 1986. CDU Holding, *248 Inc.
Liquidating Tbust is the successor in interest
to Uniroyal and CDU Holding, Inc.
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The trustees of the CDU Holding, Inc.
Liquidating T?ust are the individual
defendants Alan R. Elton, Martin H. Dubilier,
Joseph P. Flannery, Johl R. Graham, and
Joseph L. Rice III.

At the pertinent ti¡nes Flannery was

chairman of the board, chief executive officer,
and president of Uniroyal, as well as a

stockholder. Flannery is also alleged to be a
benefrciarSr of the Liquidating T?ust.

Defendant Graham was chief frnancial
officer and a stockholder of Uniroyal, and is a
beneficiary of the Liquidating T?ust.
Defendant Alexander R. Castaldi was vice-
president, controller, and a stocklrolder, and a
beneñciary of the Liquidating T?ust.

Defendant Elton was vice-president and
general cou¡sel of Uniroyal. He is named as

a defendant in this action solely in his
capacity as a trustee of the Liquidating Ttust.

Defendant Robert Alvine was group vice-
president of the Engineered Products Group--
Worldwide of Uniroyal, a UniroYal
stockholder, and president of Plastics u¡rtil
October 31, 1986. He is a benefrciary of the
Liquidating TÏust.

Defendant Donald L. Nevins, Jr., \ryas

controller of the Engineered Products Group of
Uniroyal.

Defendant Alfred Weber was vice-president
and the general manager of Plastics until
November 1, 1986, a stockholder of Uniroyal,
and is a beneficiary ofa Liquidating Ttust.

The "C & D defendants," as theY are
collectively referred to in the litigation"
consist of Clayton & Dubilier, Inc., the
Clayton & Dubitier Private Equity Lirnited
Partnership, the Clayton & Dubilier
Associates Lirnited Partnership, and the
ind.ividual defendants Dubilier and Rice- The
relationship of the C & D defendants to
Uniroyal and Plastics c¿rme about in this
fashion. Confronted with a hostile tender
offer in 1985, Uniroyal executed a merger
agreement later that year with CDU
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Acquisition, Inc. and CDU Hotding, Inc. A
leveraged buyout was consurunated through a
merger transaction. Following completion of
that transaction, all of Uniroyal's comrnon
stock was held by CDU Holding, Inc., whose

shareholders included Flarrnery, Graham, and
Weber. But the largest benefrcial shareholder
of CDU Holding, Inc. was the Clayton &
Dubilier Private Equity Fund Li¡nited
Partnership ("C & D Private Equity"), which
lneld 32.5Vo of the common stock of CDU
Holding, Inc. The general partner of C & D
Private Equity was Clayton & Dubilier
Associates Limited Partnership ("C & D
Associates"). Dubilier and Rice were the
genera.I partners of C & D Associates.

At the times pertinent to this litigation,
Uniroyal's three-man executive committee
consisted of Flannery, Rice and Dubilien

Defendants Flannery, Graham, Castaldi,
Alvine, Clayton & Dubilier, lnc., the Clayton
& Dubilier Private Equity Fund Limited
Partnership, the Clayton & Associates
Limited Partnership, Dubilier and Rice are
alteged to have been at the pertinent times
controlling persons of Uniroyal and of CDU
Holding, Inc. under section 15 of the
Securities Act of 1933, 15 U.S.C. $ 77o and
section 20 of the Securities Exchange Act of
1934, 15 U.S.C. $ 78t.

Polycast agreed to purchase Plastics from
Uniroyal in a Stock Purchase Agreement
(hereinafter "SPA") dated as of July 23, 1986-

The transaction closed on October 31, 1986.

Plaintiffs now regret that purchase, regard
themselves as the victims of fraud, and
comrnenced this action which they summarize
in their brief at 2:

The core of this case is a fraud claim--that
defendants deliberately misrepresented
what [Plastics] would earn in 1986 and
subsequent years and that plaintiffs relied
upon those false representations in
purchasing Plastics for $110 million.

That core finds expression in nine claims for
relief set forth in the complaint, as follows:
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alleges violations of section 10(b) of the
Securities Exchange Act of 1934, 15 U.S.C. $

78j(b), and Rule 10b-5 promulgated
thereunder, 17 C.F.R. $ 240.10b-5.
Complaint, {f 34-148.

*249 The second claim, against all
defendants, alleges violation of section L2(Ð of
the Securities Act of 1933, 15 U.S.C. S 77L(2).

Complaint, f{ 149-159.

The third clairn, against the C & D
defendants, charges them as principals in
violating section l2(2) of the Securities Act.
Complaint, ffl 160-161.

The fourth claim, against all defendants,
charges violations of the RICO statute, 1B

U.S.C. $ 1962(c). Complaint, f 162-181.

The fi-fth claim, against all defendants,
alleges coilrmon law fraud. Complaint, {f
182-189.

The sixth clairn, against all defendants,
alleges negligent misrepresentation
Complaint, f{ 190-195.

The seventh claim, against Uniroyal and the
trustees of the Liquidating T?ust, alleges
breach of warranty. Complaint, ff 196-202.

The eighth claim, against Uniroyal and the
tr-ustees of the Liquidating TYust, is for
indemnity. Complaint, {S 203-208.

The ninth claim, against Uniroyal and the
trustees of the Liquidating T?ust, is for
reforrnation of the purchase agreement.
Complaint, n[209-225.

In their prayers for relief, pleaded in the
alternative, plaintiffs seek rescission or
reformation of the contract, and compensatory
and punitive damages, with compensatory
damages to be trebled under RICO.

The parties have engaged in extensive
discovery. The deposition transcripts and
documents produced are voluminous. It is

difficu-lt to imagine that trial will give rise to
additional evidentiary material of anyThe frrst clairn, against all defendants,
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signifrcance. All defendants now move for theory of liability that obtains, and I will

",,-rrrrry 
judgment. discuss the section 12(2) claims separately.

Discussion As noted, the "core" of plaintiffs' ffaud claim
is that defendants deliberately misrepresented
"what Plastics would earn in 1986 and
subsequent years," namely 1987-1990; and
that plaintiffs relied upon those false
representations in purchasing Plastics for
$110 million.

With respect to Plastics' 1986 earnings,
ptaintitrs place particular emphasis upon *250

an earnings forecast of $13.3 million which
they altege that Castaldi and Alvine, "in the
presence of ... Rice and acting on behalf of all
defendants other than Elton," comrnunicated
to Polycast's officers at a meeting on
September 5, 1986, going on to represent,
among other assertions, that this $13.3
million earnings estimate "was a rock bottom
number which could be taken to the bank."
Complaint at n lL2. Particularly relving
upon that representation, "plaintiffs decided
to submit a revised bid for Plastics." Id. at
114.

The complaint's reference to a "revised bid"
requires some review of the events leading up
to the purchase, which in signifrcant meas\rre
are not disputed.

Plastics was one of severaL wholly owned
subsidiaries of Uniroyal. Uniroyal decided to
sell Plastics pursuant to an auction process

conducted by Drexel, Burnham, Lambert, Inc.
of New York ("Drexel"). Uniroyal and Drexel
produced an offering memorandum which
Drexel ci¡culated to potential purchasers,
includ.ing Polycast. The offering
memorandum included a projection that
Plastic's income for 1986 would be

approxirnately fi24 million. Uniroyal
delivered the offering memorandum to
potential purchasers in March 1986'

The Fraud Claims
In a meeting on May 8, 1986 at Uniroyal's

headquarters in Oford, Connecticut, Alvine,
Nevins and Weber met with representatives of
Polycast and told them that Uniroyal had
lowered its 1986 earnings forecast for Plastics
from $24.0 million to 822.5 million'

tllt2l Under Fed.R.Civ.P. 56(c), the moving
party is entitled to summar¡r judgment if the
papers "show that there is no genuine issue as

to any material fact and that the moving party
is entitled to a judgment as a matter of law'"
On such a motion, "a court's responsibility is
to assess whether there are any factual issues

to be tried, while resolving ambiguities and
drawing reasonable inferences against the
moving party." Coach Leatherware Co., Inc.

v. Arrn Taylor, Inc., 933 F.2d 162, 167 (2d

Cir.1991) (citing Knight v- U.S. Fire
Insurance, 804 F.2d 9 (2d Cir.1986), cert.

denied, 480 U.S. 932, 107 S.Ct. 1570, 94

L.Ed.2d 762 (1987). The responding partv
"must set forth speciñc facts showing that
there is a genuine issue for trial."
Fed.R.Civ.P. 56(e). "The non-movant cannot
'escape srunmary judgment merely by vaguely
asserting the existence of some unspecifred
disputed material facts,' or defeat the
motion through 'mere speculation or
conjecture.' " Western World Ins. Co. v. Stack
Oil, Inc., 922 F.2d LL8, l2l (2d Cir.1990)
(citations omitted). While the partv resisting
srunmarT¡ judgment must show a dispute of
fact, it must also be a material fact in light of
the substantive law. "Only disputes over facts
that might affect the outcome of the suit under
the governing law will properþ preclude the
entry of swnmary judgment." Anderson v.
Liberty Lobby, Ine., 477 U.S. 242, 248, 106

s.ct. 2505, 2510, 91 L.Ed.2d 202 (1986). That
is because "a complete failure of proof
concerning an essential element of the
nonmoving party's case necessarily renders a-Il

other facts immaterial." Celotex Corp. v.

Catrett, 477 U.5.317, 323, 106 S.Ct. 2548'
2552,9L L.Ed.2d 265 (1986).

I wilI frrst consider plaintiffs' claims for
securities fraud and corrunon law fraud.
While defendants' brief discusses plaintiffs'
section 12(2) claims under the fraud heading,
that is inappropriate given the quite different
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Complaint at { 60.

On Ju¡re 12, 1986, Uniroyal i¡¡formed
Polycast that Uniroyal had again lowered its
1986 earnings forecast for Plastics, this tirne
from $22.5 million to $20.5 million- Id' at I
67. On June 24, 1986, Uniroyal informed
Polycast that Uniroyal now esti¡nated 1986

earnings for Plastics to be $17.6 million. Id.
at Í 69.

On or about July 23, 1986 PolYcast
submitted to Uniroyal the wiruring bid of $134
million to purchase Plastics. The SPA was
executed that date. It was accompanied by a
disclosure letter in which Uniroyal reiterated
a 1986 earnings forecast for Plastics of $17.5
million Id. at lf 79-81.

On August 27, 1986, Castaldi, Alvine and
Weber informed Polycast that Uniroyal had
again lowered its forecast of Plastics' 1986

earnings to approximately $15.5 million.
Polycast, in accordance with its rights under
the SPA, withdrew its offer to purchase
Plastics and terminated the SPA.

This set the stage for the September 5, 1986
meeting, at which the representatives for
Uniroyal and Plastics told Polycast of the
$13.3 million "rock bottom" 1986 earnings
forecast for Plastics. Further negotiations
between the parties ensued. Eventually, on
September 23, 1986, Polycast agreed to
purchase Plastics for $111.6 million The
SPA was amended on that date to reflect the
new purchase price and a new closing date.
Id. atI22.

The purchase price was reduced one more
time following a telephone conversation on
October 27, L986, between Weber and Richard
Schneider, Polycast's president. In that
conversation Weber acknowledged that
Plastics would not achieve its sales forecast for
the month of October 1986. Polycast then
negotiated a reduction in the purchase price
from $111.6 to $110 million. The parties
executed a further amendment to the SPA
reflecting that reduction. Unlike the prior
amendment reducing the purchase price to
$111.6 million, the amendment did not refer
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to or change Uniroyal's previous 1986
earnings forecast for Plastics. The
transaction closed on October 31, 1986, at the
$110 milion purchase price. Id. at { 123.

As for the projections of Plastics' earnings
for 1987 through 1990, the complaint alleges
at n 72 that on or about July 2, 1986, Donald
A. Ware, the assistant corporate controller of
Uniroyal, sent to Drexel documents
forecasting Plastics' earnings before interest
and taxes of $17.6 million during 1986, and
forecasts of $20.7 million, $22.7 miltion, $24.9
million, and $27.0 million for 1987, 1988,
1989, and 1990 respectively. Plaintiffs aìlege
that these forecasts for the later years were
based in part on the then-existing $17.6
million forecast for 1986, which defendants
knew to be false. Cornplaint at n 74.

*25L The thfud specific area of fraud
plaintiffs allege concerns a contract Plastics
had to supply the Northrop Corporation with
fuel cells for the F/A-18 military fighter plane"
The presentations made by Uniroyal and
Plastics representatives to Polycast projected
sales by Plastics to Northrop of these fueI
cells. In mid-September 1986, Northrop
cancelled its contract with Plastics. Uniroyal
and Plastics did not advise Polycast of that
cancellation arrd Polycast did not learn of it
until afier the closing. Polycast alleges tha{,
defendants engaged in the fraudulent non-
disclosure of a material fact. Complaint at {1[
106-111.

Ptaintiffs place primary emphasis upon the
$13.3 million estimate of Plastics' 1986
earnings articulated at the September 5, 1986
meeting. All defendants argue that as a"

matter of law Polycast cannot establish
reliance, cognizable damages or loss causation
with respect to that earnings esti¡nate. The C
& D defendants also argue that they are
entitled to summar¡r judgrnent on the element
of scienter.

The appropriateness of sumnary judgment
depends in part upon the "governing law,'o
Anderson at250,106 S.Ct. at2íLl. The trial
judge must "view the evidence through the
prism of the substantive evidentiary burden"
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Id. at254,106 S.Ct. at25t3-

t3lt4l In order to establish a claim for
securities fraud under section 10(b) of the 1934

Act, a plaintiffmust allege and prove "that, in
connection with the purchase or sale of
securities, the defendant, acting with scienter,
made a false material representation or
omitted to disclose material information and
that plainti-ffs reliance on defendant's actions

caused him injury." Bloor v. Carro, Spanbock,

Londin, Rodman & Fass, 754F.zd 57' 6L (2d

Cir.1985). In federal securities cases the
ptaintiffs burden of Proof is the
"preponderance-of-the-evidence standard
generally applicable in civil actions." Herman
and Maclean v. Huddelston, 459 U.S. 375,

390, 103 s.ct. 683, 691, 74 L.Ed.zd 548
(1983). As the Second Circuit observed in
Weinberger v. Kendrick, 698 F-2d 6L,78 (2d

Ctu.1982), cert. denied, 464 U.S. 818, 104 S.Ct.
77, 78 L.Ed.2d 89 (1983), "the plaintifPs
burden of proof in a common law fraud case--

clear and convincing evidence--is more
demanding than in a Rule 10b-5 case."
(construing New York law).

t5lt6l Defendants at bar acknowledge that
the forecasts of Plastics' 1986 earnings were
given "in connection with the purchase or sale
of securities," namely, the Plastics stock which
Polycast bought. Defendants argue, however,
that the September 5, 1986 forecast of $L3.3
million in 1986 earnings was a forecast, and
not a guarantee. Defendants cite Second

Circuit authority for the propositions t,Lat

"le]conomic prognostication, though faulty,
does not, without more, amount to fraud,"
Decker v. Massey-Ferguson, Ltd., 681 F.2d
111, L]r7 (2d Cir.1982) (quoting Polin v.

Conductron Corp., 552 F.2d 797, 805 (8th

Cir.), cert. denied, 434 U.S. 857, 98 S-Ct. t?8,
54 L.Ed.2d 129 (1977)); and "[t]he sole factual
elements of a projection should be that it
represents management's view, that it was

reached in a rational fashion and that it is a
sincere view." Marx v. Computer Sciences

Corp., 507 F.2d 485, 490 n. 7 (9th Cit.L974).
However, as the cases cited by defendants
themselves suggest, economic estimates,
forecasts or projections are not insulated from
clairns for fraud if they were put forward in
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bad faith, with awareness of their inaccuracy,
and an intent to deceive. "Liability may
follow where management intentionally
fosters a mistaken belief concerning a

material fact, such as its eva-luation of the
company's progress and earnings prospects in
the current year." Elkind v. Liggett & Myers,
Inc.,635 F.2d 156, 164 (2d Cir.1980).

Defendants do not suggest that the $13.3
million earnings forecast was not a material
fact in the context of the proposed purchase.
There is su-ffrcient evidence to permit a jury to
frnd that a number of Uniroyal and Plastics
officers deliberately concocted false earnings
forecasts, including the $13.3 million
estimate, in order to induce Polycast to
purchase Plastics. Defendants argue in their
briefs that these charges offalsity and scienter
depend solely on the testimony of T. Oliver
Kirrane, a +252 former Plastics offrcer. Irr
point of fact, there is more evidence in
plaintiffs' favor on the issues than that; but
even if plaintiffs' case depended entirely upon
the testi¡nony of Kirrane, who the jury could
find refused to go along with the fraud, his
credibility would be for the jury to evaluate.

Sensibly enough, defendants do not press

these points. Rather, they focus uponreliance
and causation

[7] Defendants argue that Polycast did not
rely on the $13.3 million estimate. They frnd
support for that proposition in disclai¡ners
Polycast included in a private placement
memorandum it prepared in October 1986

with a view towards financing its purchase of
Plastics. Polycast included irr that
memorandum the earnings projections
provided by Plastics and Uniroyal, and said of
them:

The projections are based upon estirnates
and assumptions about circumstances and
events that have not yet taken place, are
subject to customarry uncertainties inherent
in making projections and may be

materially affected bY changes in
circumstances and munerous other
variables, many of which are difficult to
predict and beyond the control of Polycast
and Uniroya-l Plastics. Therefore, the actual
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results achieved will vary from the
projections, these variation may be material
and there can be no assur¿urce that the
projected results will be attained.

Secondly, defendants relY upon
communications between Uniroyal and
Plastics on the one hand and Polycast on the
other between September 5, 1986 and the
October 31, 1-986 closing. FulfiIlment of the
$13.3 nillion esti¡nated earnings during 1986

depended in part upon Plastics' earnings
during September and October 1986.

Defendants point to the allegation in { 123 of
the complaint that "[i]n response to repeated
inquiries from plaintiffs, during October L986

Uniroyal disclosed to plaintiffs certain
preliminary financial information purporting
to record business activity at Plastics during
September 1986", which "suggested that
Plastics had not met certain frnancial targets
for September." Defendants in their main
brief at 33 omit the next sentence from { 123
of the complaint, which reads: "However,
defendants did not withdraw Uniroyal's 1986
earnings forecast for Plastics of $13.3 million
and failed to disclose that Plastics' earnings
would be materially lower than $13.3
million." That omitted language undermines
the effectiveness of any admission that might
otherwise be derived from the pleading.

On the reliance issue, defendants stress
particularly the telephone conversation on
October 27, 1986, between Weber and
Schneider. In the October 27, 1986 telephone
conversation between Schneider and Weber,
Weber told Sch¡reider that Plastics anticipated.
a shortfall of approximately $2 million in
projected sales for October, with a

corresponding decline of approximately
$?60,000 in earnings that month. Weber and
Schneider did not discuss the $13.3 million
estirnate in their October 27 conversation
Schneider became anglry. He told Weber that
Polycast was paying too much for Plastics and
would "take the price down-" Weber Dep. at
L782. On October 29, 1986 Polycast
demanded and ultimately received a $1.6
mittion reduction on the purchase price for
Plastics: from $111.6 million to $110 million,
the frgure at which the deal closed on October
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31. Polycast advised its potential investors
that the reduction in the purchase price
resulted from reductions in Plastics' projected
earnings.

These facts are for the most part undisputed.
The question is whether, as defendants
contend, they establish that Polycast did not
rely on the $13.3 esti¡nate conveyed on
September 5, 1986 in deciding to purchase
Plastics at the reduced price of $110 miltion
on October 31. Defendants say that "as a
result of information provided by Uniroyal for
days before the closing, Polycast did not in
fact reply upon the $13.3 miltion projection."
Reply Brief at 5.

The jury could frnd that Uniroya-l and
Plastics officers fraudulently concocted the
$13.3 million forecast, which bore no
resemblance to economic reality, for the
express puq)ose of luring Polycast into going
through with the deal. The jury could find
this to be a mod.us operandi, infecting and
*253 tainting the prior earning estirrrates.
For example, there is evidence from which the
jury could find that in August 1986 Ftannery
threatened to fire Weber after Weber told
Polycast at a meeting that Plastics woufd earn
Iess than the then existing estirnate, and that
Flannery explicitly rejected the advice of
house counsel, including Elton, that alt
business data be disclosed to Polycast.

The jury could further find, as plaintiffs
argue in their briefs, that Plastics earned only
$5.2 mitlion in 1986, and that had plaintiffs
known of the depth of the deception practiced
upon them, they would not have closed the
deal.

I do not say that the jury will make these
frndings. However, viewing the evidence in
the light most favorable to the non-moving
party, as required by the cases, the jury could
do so.

What does "reliance" mean in this context?
No rational jury could find that at the tirne of
closing plainti-ffs relied on the $13.3 million
projection as "banhable ", in the seruie

represented during the September 5 meeting:
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"not subject to reduction." That perception
could not, and did not, survive Schneider's
October 27 conversation with Weber.
Schneider, content to pay $111.6 million for
Plastics on the basis of the September 5 $13.3
million projection" was content no longer.
Concern for the earnings projection fueled that
discontent, and led to a reduced purchase
price.

But the jury could frnd that at the time of
closing Polycast believed that the $13.3
million projection, while no longer "bankable"
in that precise amount, had nonetheless been
calculated and communicated in good faith by
Uniroyal and Plastics. The jury could frnd, in
other words, that Polycast continued to rely on
the integrity of the process, although it no
longer relied on the particular end frgure.
The distinction is pragmatic and accords with
cornmon sense. Plaintiffs' fraud claim is not
so much that the particular $13.3 million was
inaccurate, but that the process producing the
projection was cornrpt: a conclusion the jury
could easily reach if it accepts the testimony of
Kirrane, arguably corroborated by other
evidence.

Polycast was entitled to rely on the
defendants' good faith in projecting Plastics'
earnings. It was entitled to rely on tlre
integrity of the $13.3 million projection, even
if probable cause had arisen to doubt its
accuracy. If Polycast had known then what
discovery has arguably revealed about the
córnrption of the process, it is not fanciful to
suggest that plaintiffs would have cancelled
the deal. At least the jury could draw that
inference. Therefore, in a real sense, Polycast
continued. to rely on the $13.3 million
estimate; or so a jur¡r could find.

Was that continued reliance reasonable?
"Whether or not reliance was justifiable is
ordinarily a question of fact to be determined
by the trier of fact on all of the facts and
circumstances proven at trial." Stratford
Group Ltd. v. Interstate Bakeries, 590 F.Supp.
859, 865 (S.D.N.Y.1984) (construing New York
law). The contentions of the parties with
respect to reliance raise issues offact for trial.
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t8l As for cancellation of the Northrop
contract, Uniroyal and Plastics chose not to
disclose the cancellation to Polycast before the
closing. Accordingly "positive proof of
reliance is not a prerequisite for recovery. AII
that is necessarJ¡ is that the facts withheld be
material in the sense that a reason¿ble
investor might have considered them
important in the making of [the] decision."
Affrliated Ute Citizens of Utah v. United
States, 406 U.S. 128, 153-54, 92 S.Ct. 1456,
1472, 3l L.Ed.2d 74I (1972). The jury could
find that cancellation of the Northrop contract
was material. The jurors could consider the
doomsday ex¡lressions of alarm voiced by
Plastics and Uniroyal ofFrcers when
contemplating the possibility of a cancellation.
To be sure, defendants now contend that the
Norbhrop cancellation was a blessing in
disguise because the contract was losing
Plastics money. Plaintiffs dispute that
proposition. The question is one of
considerable cost accounting and economic
complexity. It poses a triable issue of fact.

[9] *254 As for the estimates of Plastics'
1987-1990 earnings, Judge Walker recognized
in one of his prior opinions that plaintiffs
allege these later forecasts were " 'based in
part' on the allegedly false 1986 forecasts."
728 F.Supp. at 942-43. Plaintiffs' fraud claim
arising out of these later estirnates poses

triable issues offact.

Defendants argue that since plaintiffs'
investment bankers at the Boston office of
Drexel Burnham Lambert formulated their
own reduced projection for 1987 through 1990

earnings, Polycast cannot be said in law to
have relied upon the higher esti¡nates
furnished by defendants on July 2, 1986. It is
trre that Drexel Boston performed such
calculations in connection with the private
placement memorandum issued. by plaintiffs
in October 1986. But the jurry could frnd that
all plaintiffs and their advisers did was to
reduce the 1987 - 1990 forecasts proportionately
to Uniroyal's reduction of Plastics' 1986
earnings to $13.3 million, so that in practical
effect defendants were also responsible for
these later projections by the other side.
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t101 Next the defendants argue that
plaintiffs cannot prove causation. With
respect to the $13.3 million 1986 estimate,
they argue, first, that the estimate did not
cause Polycast any "cognizable damages"; and
second, that even if damages occurred,
plaintiffs cannot prove loss causation.

On the first of these contentions, defendants
rely upon particular declarations made by or
on behalf of plainti-ffs which they regard as

admissions against interest. In February
1987 Schneider met with officers of the
Continenta-l trlinois Bank and T?ust Company
of Chicago, a potential lender, and said
according to contemporaneous documentary
evidence that the $110 million purchase price
paid "is fai¡ from an historical earnings
viewpoint but can be considered a bargain
price if the future potential of the company is
considered."

Secondly, defendants point to consolidated
frnancial statements in UPAC's Form 10K for
the year ended September 1987. Those
financials included an entry for $75 million of
goodwill arising from the acquisition of
Plastics, which defendants say "reflects the
difference between the $110 million purchase
price, plus contingent liabilities recorded, less
the value of Plastics' assets." Main brief at
38. The SEC staff, responding to that Form
10K, noted that while UPAC recognized and
recorded on its balance sheet in September 27,
1987 $75 million in goodwill resulting ffom
the acquisition of Plastics, it had also disclosed
that Polycast had commenced suit against
Uniroyal for not less than $75 miltion in
damages caused by misrepresentations
concerning Plastics' financial state, earnings
potential and operating conditions. The SEC
staff regarded these statements as inconsistent
and asked for an explanation- Defendants
contend that the reference to goodwill
demonstrates as a matter of law that the
purchase of Plastics caused plaintiffs no
cognizable damage, as that concept is defrned
i¡r section 10ft) actions by Randall v.
Loftsgaardan, 478 U.S.,647, 661-662, 106 S.Ct.
3L43, 3t52, 92 L.Ed.zd 525 (1986) (out-of-
pocket measure of damages consists of the
dlfference between the fair value of all that
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the purchaser received and the fair value of
what he would have received had there been
no fraudulent conduct).

Plainti-ffs respond that Schneider's
statements to the Continental trlinois Bank as
reflected in the pertinent exhibit could not
have been made later than February 1987,
when Schneider made his presentation to that
potential investor. Sch¡reider told the bank
that, based upon his then existing
impressions, Plastics would. earn $10 million
in 1986 and $17 million in 1987. These
amounts were less than defendants had
represented. More signifrcant to the present
question, plaintiffs say without contradiction
that the field work on the audit of Plastics'
financial statements for the ten months ended
October 31, 1986 was not completed until May
1987; and it was not until then that Polycast
learned that Polycast that Plastics only
earned $3.709 million for those 10 months.
Plaintiffs say that Schneider's statements to
the bank in February 1987 prove nothing
more than the depth of defendants' deception-

*255 As for [-IPAC's correspondence with the
SEC staff, plaintiffs point out that eventually
the SEC concluded there was no inconsisterrcy
between the lawsuit's claims against Uniroyal
and the goodwill entry in the Form 10K. That
was because UPAC had allocated the goodwill
to Plastics' profitable businesses, which were
expected to generate sufFrcient pre-tax income
to allow amortization of the allocated goodwill
over 14 years. At the conclusion of the
correspondence, the SEC was content to
require UPAC and Polycast to agree that they
would credit any recovery from the litigation
to goodwill.

These declarations are admissible against
plaintiffs under Ru.le 801(dX2), F.R.Evid.
However, they fall well short of establishing
as a matter of law that plaintiffs suffered no

cognizable economic loss, particularly since
ecorromic loss in section 10(b) cases may in
certain ci¡cumstances be measured by "out-of-
pocket loss, the benefit of the bargain, or some

other appropriate standard." Osofsky v. Zipf,
645 F.2d 107, 111- (2d Cir.1981). Conceptuallv
at least, a party's admissions may
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demonstrate beyond cavil that it has suffered
no economic loss; but plaintiffs' explanations
for and interpretations of the declaratioru
upon which defendants rely pose triable
issues.

Defendants also note that Polycast sold
three of Plastics' businesses for amounts
totalling $91 million, and indicated to the
SEC that it had received offers for others.
Defendants say that accordingly the total
proceeds of the divestiture of Plastics'
businesses "would far exceed the price
Polycast paid for Plastics," main brief at 40, so

that Polycast suffered no loss. Plaintiffs
respond that these gtoss sales prices were
acquired at the cost of plaintiffs assumirrg
"immense liabilities" under the SPA, such as

unfunded. pension liabilities (estimated at
approxirnately $25 million before tax or $54
million net of tax) and environmental
tiabilities (estimated at $13 milìion).
Defendants reply that nonetheless, Polycast
has realized a net gain (that is, the price
exceeded the cash cost and the liabilities
assumed) on the businesses it has sold. Reply
brief at 21n. 13.

t11l I decline to hold this record or in
response to these arguments that plaintiffs
cannot establish a cognizable economic loss as

a matter of law. Defendants confrne thei¡
analysis to out-of-pocket loss, but this is not an
exclusive measure of compensatory damages,
¿16 the Second Circuit held in Osofsky.
Benefrt-of-the-bargain is a possible alternative
measure of compensatory darnages. In Levine
v. Seilon, Inc., 439 F.2d 328, 334 (2d Cir.1971),
Judge Friendly said in dictum that in section
10(b) cases a defrauded buyer of secr¡rities "is
entitled to recover only the excess of what he
paid over the value of what he got, not, as

some other courts had held, the difference
between the value of what he got and what it
w¿rs represented he would be getting." More
recently the Second Circuit has extended the
benefit-of-the-bargain rneasure of damages
under the 1934 Act to the "li¡nited situation"
where "misrepresentation is made in the
tender offer and proxy solicitation materials
as to the consideration to be forthcoming upon
an intended merger." Osofsky at 114. But see
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Freschi v- Grand Coal Ventu¡e, 588 F.Supp.
1257, 1259 (S.D.N.Y.1984) (limiting Osofsky
to its facts and applying out-oÊpocket measure
ofloss to section 10(b) ctairn).

On this motion for summar¡r judgment, I
need not fruther consider the present state of
appellate authority on the measures of
compensatory damages available to buyers
under the 1934 Act because plaintiffs at bar
also assert claims for comrnon law fraud. In
Osofsky the Second Circuit said that "tJre
benefit-of-the-bargain measure of
compensatory damages is recognized as the
preferable measure in comrnon law fraud
actions." Citing Prosser's text and the
Restatement (Second) of Torts (1977) for that
proposition, Judge Oakes went on to say at
LL4:

Thus, the Restatement (Second) of Torts $

549(2) G977) provides, in the case of a
fraudulent misrepresentation in a business
transaction, for the recovery of "damages
suffrcient to give lthe recipientl the benefit
of his contract with the maker, if these
damages are proved with reasonable
certainty." Though out-of- *256 pocket loss
rury be the usual and logical form of
compensatory relief in tort actions,
Comment g on section 549(2) explains that
this measu¡e of damages does not always
afford 'Just and satisfactory" compensation
when the plaintiffhas made a bargain based
on fraudulent representations by the
defendant. Therefore "the great majority of
the American courts lhave adopted] a broad
general rule giving the plaintiff, in an action
of deceit, the benefit of his bargain with the
defendant in aII cases, and making that the
normal measure of recovery in actions of
deceit." Id. Otherwise, in situations such as

that involved in the instant case, "the
defendant [would be] enabled to speculate on
his fraud and still be assu¡ed that he lcould]
suffer no pecuniary loss," id. at Comment i.

That analysis applies squarely to the present
plaintiffs' corrunon law fraud claim, which a
jury could conclude had been shown by clear
and convincing evidence.

Even if the analysis be confined to out-of-
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pocket compensatory damages, plaintiffs'
e>çert witness is prepared to testi$ that
"Plastics was worth approxirnately $60
million on October 31, 1986." Plaintiffs brief
at 67 . If the jury accepts that figure, the $110
million purchase price establishes an out-of-
pocket losses. To be sure, expert evaluations
are subject to cross-examination and
challenge; but that is the function of plenary
trials, not summary dispositions.

Defendants are not entitled to summary
judgment on the basis that plaintiffs suffered
no cognizable damage as a matter of law. In
reaching that conclusion, I have considered all
of the evidence culled by the defendants from
the extensive discovery record in support of
their contentions, whether or not specifically
addressed supra.

[12] The C & D defendants require separate
consideration They contend that even if
"there is suffrcient evidence as to
misrepresentation and loss causation to go to
the jury," defendants' brief at 88 (and there
is), nonetheless the fraud claims must be
dismissed as to the C & D defendants because
there is no evidence suggesting they were
involved in the formulation of Plastics'
earning projections, including the $13.3
million projection upon which plainti-ffs' fraud
clairns are primarily based, or that the C & D
defendants had the intent to deceive plaintiffs.

In his opinion reported at 728 F.Supp. 926,
Judge Watker held that Polycast's third
amended complaint (identical to the present
pleading in this respect) suffrciently alleged
scienter on the part of the C & D defendants.
Judge Walker focused upon the alleged
participation of Rice and Dubilier in the
events surrounding the offering ofPlastics for
sale and the ultimate corisunmation of the
sale to Polycast. Judge Walker concluded his
discussion on the point by saying: "Polycast's
allegations of Rice and Dubilier's benefi.cial
interest in Uniroyal's assets implicitly
established a motive for comrnitting fraud.
The allegations of thei¡ involvement in the
preparation of the offering memorandum
demonstrate an opportunity for doing so and
support the inference of knowledge on their
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part." Id. at 936.

The C & D defendants now argue that the
allegations sufficient to support an inference
of scienter have been proven hollow by the
evidence, or lack of evidence, adduced during
discovery. They pray for sumrnar¡r judgment
dismissing the fraud clairns against them for
that reasor¡- Consistent with the authorities
cited supra, my proper function is to assess
whether the C & D defendants' scienter
(obviously a material fact under the governing
law) presents a genuine issue requiring trial.
In answering that question, I resolve all
ambiguities in the evidence and draw aII
reasonable i¡ferences in favor of plaintiffs and
against the C & D defendants.

The motive of Rice and Dubilier to commit
fraud upon a purchaser of a Uniroyal asset
such as Plastics is manifest. Rice and
Dubilier managed all the C & D Entities.
Those entities held a 32.5Vo equity interest in
Uniroyal. The leveraged buyout had saddled
Uniroyal with $900 million in debt. To
maximize a returrr to the C & D entities, it
was necessary to maxirnize the t25? sale price
of a Uniroyal asset like Plastics. These
economic truths are illustrated by a post-

closing cash distribution which occured in
Decernber 1986. At that tirne C & D Private
Equity received 32.5Vo of the cash distribution,
or $60,206,250; C & D Associates received $6
or $7 millioq and Rice and Dubilier each
received approximately 457o of that amou¡rt.

A section 10(b) plaintiff must prove its case

by a preponderance of the evidence only, and
not by clear and convincing evidence. See

Herman & MacI,ean v. Huddleston, 459 U.S"

3?5, 390-91, 103 S.Ct. 683, 692, 74 L.F'd.z¿,
548 (1983). As for scienter the Court said at
390 n. 30, 103 S.Ct. at 692 n. 30:

The Court of Appeals also noted that the
proof of scienter required in fraud cases is
ofben a matter of inference from
ci¡cumstantial evidence. If anything, the
ditrrculty ofproving the defendant's state of
mind supports a lower standard of proof. In
any event, we have noted elsewhere that
ci¡cumstantial evidence can be more than
suffrcient. (citing cases).

@
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[13] Motive based upon personal gain is a
recognized circumstance from which intent to
comrnit fraud may be inferred. Rice and
Dubilier had that motive to commit fraud
upon a purchaser of Plastics.

Another circumstance is whether Rice and
Dubitier should be regarded as "insiders" or
"out6iders" in the conduct of Uniroyal's
affairs.

At the pertinent times Rice and Dubilier,
together with Flannery, Uniroyal's chairman,
chief executive officer and president,
comprised the company's three-man executive
committee. Nonetheless, Rice and Dubilier
say they should not be considered Uniroyal
insiders. They cite Lanza v. Drexel & Co.,

479 F.2d t277, 1306 (2d Cir.1973) for that
proposition. In Latza the Second Circuit
adopted an academic definition of "outside
directors--i.e., directors who are not full-time
employees of the corporation." Id. at 1306
(quoting Bishop, Sitting Ducks and Decoy

Ducks: New Tlends in the Indemnifrcation Of
Corporate Directors and Offrcers, 77 Yale L.J.
10?8, 1092 (1968).

More recently, the Second Circuit has said in
evaluating a pleading of fraud under Rule
9(b), Fed.R.Civ.P. that no specific connections
between fraudulent representations and
particular defendants are necessarJ¡ where
"defendants are insiders or affrliates
participating in the offer of the securities in
question." Luce v. Edelsteil, 802 F.zd 49, 55
(2d Cir.1986). See also DiVittorio v. Equidyne
Extractive Industries, Inc., 822 F.zd t242,
1247 (zdCir.1987) (citing and applving Luce ).

Applying that somewhat exPanded

definition of "insider" to the proof developed

through discovery, I conclude that a jury could
rationatly regard Rice and Dubilier as

Uniroyal "insiders or affiliates participating
in the offer" of Plastics for sale. Accordingly
the status of Rice and Dubilier is also a
circumstance which the jury may consider on
the issue of scienter.

The membership of Rice and Dubilier on the
three-man Uniroyal Executive Committee is
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not determinative of the issue, although
certainly it is probative. As defendarrts
observe, between meetings of the ñrll board of
directors its powers were delegated to the
executive comrnittee; "Rice and Dubilier were
never offrcers of Uniroyal or Plastics, and they
played no role in the day-to-day management
of either compâny." Reply Brief at 33-34.
TYue enough, if by "day-to-day management"
we mean the shipping of orders, collection of
bills, and controlling inventory. But the issue

is whether Rice and Dubilier were "insiders or
affrliates participating in the offer" of Plastics
for sale and the consum¡nation of that saÌe to
Polycast. There is sufficient evidence to allow
that characterization. On some occasions
Dubilier, on other occasions Rice attended
meetings or engaged in conversations with
offrcers of Uniroyal concernfuig forecasts to be

included in the offering memorandurn, as well
as subsequent reductions in the 1986 Plastics
earnings estimate, and what should be done

about those reductions in the contpxt of the
ongoing negotiations with Polycast. These
and other meetings and conversations +258

gave rise to contemporaneous notes or
testimonial recollections the import of which
the parties dispute, but to the extent they
mititate in favor of plaintiffs must on this
motion be constrrred in their favor. For
exannple, it is corrurron ground that on
February 26, 1986 Dubilier had a conversation
with Graham about the offering
memorandum's references to Uniroyal's
projected frnancials. Graham made a

contemporaneous note of that conversation
which reads: "M. Dubilier. Tone down the
Ianguage or increase the forecast." Graham,
also a defendant in the case, testifred that
Dubilier said tJlat the language in the offering
memorandum was "too optirnistic" because "it
doesn't correspond with the numbers. So if
the numbers are what they are' you better
tone the language down because it's too

positive." Graham Dep. at 258. Defendants
say in their brief at 95 that "the only
reasonable i¡ference" to be drawn from
Graham's testimony "is that Dubilier wanted
the offering memorandum to be as accurate as

possible, and took what steps were necessar1i

to insure that it was." The trouble is that
Graham's testirnony dealt with only part of

o 2005 Thomson/West. No Claim to Orig. U-S. Govt' Wo

16div002736



792 F.Supp. 244
(Cite as: 792 F.Supp.244, *258)

what his note records Dubilier as having said,
namely, "tone down the language or increase
the forecast." A jury could rationally regard
the alternative suggested solution, namely
increasing the forecast to square with the
"¡lositive" language, as a badge of fraud. The
jury could also accept the testimony of
Jonathan Furer, a Polycast officer, that at the
crucial September 5, 1986 meeting where the
$13.3 million projected 1986 earnings for
Plastics was put forward as a rock bottom
figure, Rice uttered reassurances pur¡lorted by
based upon his own prior experience in sirnilar
situations.

To be sure, there is no evidence in the record
directly establishing that either Rice or
Dubilier knew that the $13.3 million
projection was false, or that they had
expressed the specific intent to defraud
Polycast. But there need not be, given the
holding in Herman & Maclean v. Huddelston,
supra, that scienter may be and often is
proved by inferences from circumstantial
evidence. Viewing the evidence in the light
most favorable to plainti-ffs, as I am required
to do, I conclude that the scienter ofthe C & D
defendants is for the jury.

Plaintiffs are also entitled to have the jury
consider their alternative theory of section
10(b) liability, that Rice and Dubilier acted
with reckless disregard of the fraud of others.
Even outside directors may be liable if they
"failed or refused, after being put on notice of
a possible material failure of disclosure, to
apprise themselves of the facts where they
could have done so without any extraordinar¡r
effort." Lanza v. Drexel & Co., supra, at 479
F.2d 1306 n. 98. Rice and Dubilier
acknowledged that they knew of Uniroyal's
severa-l reductions in the Plastics earnings
forecasts during 1986. Rice said he made no
effort to frnd out only the forecasts were
reduced, but conceded that "I could pick up the
telephone any time I wanted to and call
lFlanneryl and say, what did the earnings do."
Rice Dep. at 329-30. The ability of Rice and
Dubilier to get to the bottom of the forecast
reductions is inherent in their positions as

members of Uniroyal's executive comrnittee.
Accepting for the sake of this analysis that
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Rice & Dubilier knew nothing about the
reasons for the reductions in forecasts, there is
evidence flom which the jury could find that
without "extraordinan¡r effort" they could have
discovered that Uniroyal offrcers were
engaging infraud.

t14lt15l Lastly the liability of the C & D
defendants, or at least of Rice and Dubilier as
controlling persons of Uniroyal, presents a
triable issue. As Judge Walker has held in
the case at bar, controlling person liability
r¡nder $ 20(a) does not require proof of
scienter. Liability attaches if there was a
primary violation, control of the primary
violator by the defendant and the defendant's
culpable participation in the actions for:rning
the predicate for the securities law violation.
t1988-89 Tïansfer Binderl Fed.Sec.L.Rep.
(CCIÐ f 94,005 at 90,695-96, 1988 WL 96586.
Whether or not in the particular
circumstances of this case it is the C & D
defendants' burden to prove good faith, cf.
Marbury Management, Inc. v. Kohl, 629 F.2d
705,716 (2d Cir.), cert. denied sub nom Wood
Wa-Iker & Co. v. *259 Marbury Management,
[rc.,449 U.S. 1011, 101 S.Ct. 566, 66 L.Ed.2d
469 (1980), the issues of the control Rice and
Dubilier exercised over Uniroyal in the
conduct of the sales negotiations, and the
propriety of that conduct, give rise to triable
issues.

I deny the motions of all defenda¡rts for
flrmrnaÐ¡ judgment dismissing the section
10ft) and cornmon law fraud clai¡ns.

The Section 12(2) Claim

Plainti-ffs' second and third claims allege
violation of section l2(2) of the Securities Act
of 1933, 15 U.S.C. S 77(2). The second claim
charges all defendants with violating that
section Some are charged as principals,
others as aiders and abettors or controlling
persons. The third clairn charges the C & D
defendants as principals.

All defendants contend that section l2(2) ís
inapplicable to the transaction alleged in the
complaint.
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Section l2(2\ of the 1933 Act provides in
pertinent part:

Any person who ... offers or sells a security
by means of a prospectus or oral

communication, which includes an untrue
statement of a material fact or omits to state
a material fact necessary in order to make
the statements, in light of the circumstances
under which they were made, not
misleading (the purchaser not knowing of
such untruth or omission), and who shall not
sustain the burden of proof that he did not
know, and in the exercise ofreasonable care
could not have known, of such untruth or
omission, shall be liable to the person
purchasing such security from him
(emphasis added).

[16] Section 12 deals with the liability of
"statutory sellers" of securities. See Pinter v.
Dahl, 486 U.S. 622, 108 S.Ct. 2063, 100

L.Ed.2d 653 (1988) (construing section 12(1).
Section 12 liability is broader than liability
for fraud. Statutory sellers "may now be
liable under section 12 whether or not scienter
or loss causation is showrl." Wilson v.
Saintine Exploration and Drilling Corp.,872
F.2d LL24, LL26 (2d Cir.1989) (applying Pinter
rationale to a section 12(2) clairn). See also
Capri v. Murphy, 856 F.2d 473, 478 (2d

Ctu.1983) (under section t2(2), sellers'
"material misrepresentations and omissions
render them strictly liable to plaintiffs");
Ballay v. Legg Mason Wood Walker, Inc., 925
F.zd 682, 689 (3rd Ctu.1991) (in contrast to
section 10(b), section L2(2) "makes actionable
negligent misrepresentation absent proof of
scienter or fraud").

t1?l Notwithstanding these less demanding
standards for liability, a section 12(2) ptaintiff
must stiil prove that the defendants sold the
security "by means of a prospectus or oral
comrnunicatior¡-" "Prospectus" ha6 a
recognized meaning. Congress did not defrne
the words "oral communication" in the 1933

Act. In Ballay the Third Circuit applied to
the phrase "prospectus or ora-l comrnunication"
the maxim noscitr¡r a sociis, that a word is
known by the comparry it keeps, and construed
the phrase to mean "that buyers may recover
for material misrepresentations rnade in a
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prospectus or in an oral communication
related to a prospectus or initial offering."
925 F.2d at 688. Ballay went on to hold that
section 12(2) did not apply to a broker-seller of
securities in the secondar5r market.

While defendants at bar rely on Ballay,
plaintiffs correctly observe that the
transaction in suit does not involve the
secondar¡r market, but rather the di¡ect sale of
securities (the outstanding shares of Plastics)
as part of the sale of that company to Polycast.
Nonetheless, Ballay is instructive in its
implicit requirement that the prospectus or
oral comrnunication have something to do

with the challenged sale.

The Second Circuit had previously made
that requirement explicit in Jackson v.
Oppenheim, 533 F.2d 826 (2d Ctu.1976). The
Second Circuit held that while a section 12(2)
plaintiffneed not prove the parbicular kinds of
causation required in Ílaud claims,
neverbheless "he must still prove that the
challenged sa-le was effected 'by means of the
communication viewed as a whole. That is to
say, the communication as a whole must have
been instr-umental in the safe" of the
securities. Id. at 829-30. Expanding on that
concept, the court of appeals *260 said that
where the defendant's liability is based on a
sa.le of securities

Section 12(2) requires there to be some
causal relationship between the challenged
comrnunication and the sale, even if not
"decisive." In short, the communication
must have been intended or perceived as

instrumenta-l in effecting the sale. Id. at 830
n.8.

The inquiry is fact-specific, as illustrated by
Judge Tenney's opinion in Eriksson v. Galvin"
484 F.Supp. 1108-1125 (S.D.N.Y.1980):

The Court concludes, as in Jackson, that
neither the challenged communications nor
the so-called omissions were responsible for
the plaintiffs conduct. "lTlhere was an
abundance of evidence of the matters the
plaintiff really considered irnportant in
entering this face to face transactioq" Titan
Group, Inc. v. Faggen, 513 F.2d 234,239 (2d

Cir.), cert. denied, 423 U.S. 840, 96 S.Ct. 70'
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46 L.Ed.2d 59 (1975), and Eriksson was well
aware of the opportunities and risks
i¡herent in his agteement with the
defendants. See Seibert v. Sperry Rand
Corp., 586 F.2d 949, 952 (2d Cir.1978);
Spielman v. General Host Corp., 538 F.2d
39, 41 (2d Cir.1976). Accordingly, a section
12(2) clairn has not been established because
the alleged misrepresentations and
omissions were not "instrumental in
effecting the sale." Jackson v. Oppenheirn,
suprâ, 533 F.2d at 830 n. 8.

In the case at bar, plaintiffs allege that the
false or misleading statements of material
facts giving rise to section 12(2) liability
appear in the earnings projections for Plastics
described in the complaint at ff 54-55, 60-61,
67-68, 70-7L, 72-74,80-82, 8?, 104-105, LLz-
1-l3 and t22. See Complaint at f 150. These
specified allegations trace the reductions in
earnixg projections from the offering
memorandum (ff 54-5Ð through the May 8,
1986 lowering of the 1986 earnings forecast
from $24.0 million to $22.5 million (f{ 60-61),
to the June 12, 1986 lowering from $22.5 to
$20.5 million (ft[ 67-68), to the June 24, 1986

lowering to $17.6 million (fl{ 70-71), together
with the forecasted earnings for 1987, 1-988,

1989, and 1990 ({Í 72-74), to the September 5,

1986 lowering of the 1986 forecast to $13.3
million. From these allegations plaintiffs
argue in their brief at 84 that section 12(2) is
implicated because the sale of the Plastics
shares "was accomplished by mea¡s of a
prospectus, the offering memorandum, and
numerous oral comrnunications. "

t18l Onfy the statements made on September
5, 1986 with respect to the 1986 $13.3 million
earnings projection can arguably sustain a
section 12(2) claim. Plainti-ffs cannot be

heard to say that the offering memorandum
delivered in March 1986 was "intended or
perceived" by plaintiffs "as instrumental in
effecting the sale" because the SPA executed
on July 23, 1986 specifrcally provided that it
superseded "all other prior ... communications
ofthe parties, oral or written, respecting such
subject matter." By the same token, the pre-

September 5, 1986 earnings projections carurot
be regarded as instrumental in effecting the
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sale. On the contran¡r, those repcntedly
lowered forecasts caused plainti-ffs to reject the
sale by terminating the SPA.

The $13.3 million 1986 earnings projection
Uniroyal presented to Polycast at the
September 5, 1986 meeting stands on a
different footing. The jury could find that
Polycast terminated the SPA in late August
1986, returned to the bargaining table in early
September, received Uniròyal's assurances
that, unlike the earlier forecasts, the $13.3
million 1986 earnings estimate were really
and trrly reliable, and agreed to purchase
Plastics for $111.6 million on September 23.
Notwithstanding the further purchase price
reduction to $110 million, a jury could find
that the September 5 earnings estimate was
"related to a prospectus or initial offering,"
Ballay, and was "intended [by Uniroya]l or
perceived lby Polycast] as instrumental in
effecting the sale," Jackson.

[19] Accord.ingly the September 5, 1986
earnings estimate gives rise to a triable issue
of section 12(2) liability u¡less, as defendants
argue in their main brief at 52, the general
merger clause in the SPA bars the claim.

*261 Article 10, Section 10.12 of the SPA
provides:

Entire Agreement. This Agreement,
including the Letter, the Schedules hereto
and the other documents delivered pursuant
to this Agleement, and the confidentiality
Agreement, contain all of the term6,
conditions and representations and
warranties agreed upon by the parties
relating to the subject matter of this
Agreement and supersede all other prior
agreements, negotiations, cortespondence,
undertakings and comrnunications of the
parties, oraì or written" respecting such

subject matter.

Defendants argue that by this language,
Polycast agreed "that any prospectus (like the
Offering Memorandum) and oral
communications were not part of its bargain
with Uniroyal."

In one of his prior decisions, Judge Walker
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considered Section 10.12 within the somewhat
analogous context of plaintiffs' common law
clairn for negligent misrepresentation. Judge
Walker said that Section 10.12 is a "general
merger clause ... which bars extra-contractuaf
cornrnitments of any kind." [1988-1989
TYansfer Binderl Fed.Sec.L.Rep. (CCH) Í
94,005 (S.D.N.Y. Aug. 25, 1988) at 90,699.
After reviewing the SPA and its
accompanying documents, Judge Walker
concluded that the alleged misrepresentations
concerning Plastics' earnings projections
(including the September 5, 1986 $13.3
million estimate) "were not extracontractual
and hence are properþ the subject of a
negligent misrepresentation claim." Ibid. I
will refer again to Judge Walker's
construction of Section 10.12 of the contract,
which defendants did not see frt to mention i¡r
their 103-page main brief, when I consider
plaintiffs' negligent misrepresentation claim
infra. Suffice it to say at this juncture that I
agree with him; and because I do, and for the
other reasons stated, I reject defendants'
contention that section l2(2) is entirely
inapplicable to this transaction The
September 5, 1986 "oral communication" falls
within the statute.

[20] Defendants Weber and Nevins make the
alternative argument that they were not
statutory sellers. Section L2(2) liability
extends to a person "who successfirlly solicits
the purchase, motivated at least in part by a
desire to serve his own frnancial interests or
those of the secu¡ities owner." Cortec
Industries, Inc. v. Sum Holding L.P., 949 F.2d
42,48 (2d Cir.1991), citing and quoting Pinter
v. Datrl. Whether Weber or Nevins may be so

characterized presents triable issues of fact.
So does the issue of whether the C & D
defendants exercised reasonable care, upon
which those defendants will bear the burden of
proof at trial.

I deny defendants' motion for sumrnary
judgment dismissing the section 12(2) claims.

The RICO Claim

In their fourth claim, plaintiffs charge all
defendants with violating the RICO statute,
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18 U.S.C. $ 196?(c). They seek treble
damages under $ 1964(c). Defendants move
to dismiss the RICO clai¡n on the ground that
their alleged conduct does not fall within tl'¡e
statute.

18 U.S.C. $ 1962(c) makes it unlavrtul for
persorìs employed by or associated with
enterprises engaged in interstate or foreign
coûrÍrerce to conduct the affairs of such an
enterprise "through a pattern of racketeering
activity ..." Iri H.J., Inc. v. Northwestern Beltr
Telephone Co., 492 U.S. 229, 109 S.Ct. 2893,
106 L.Ed.2d 195 (1989), the Supreme Couri
undertook to identifu and define the
ingredients and boundaries of a "pattern of
racketeering activity." Justice Brerutân's
opinion commanded only a 5-4 majority, but it
represents the Court's most recent articulation
of the governing principles.

t21l H.J. holds that a "pattern of
racketeering activity" requires the
combination of predicate acts related to each
other and continuity of conduct. 492 U.S. at
239, 109 S.Ct. at 2900.

As for relatedness, the H.J. majority derived
from Title X of the Organized Crime Control
Act of 1970, of which RICO formed Title IX,
the rule that to be related, predicate acts must
have "the sarne or si¡nilar puqposes, resufts,
participants, victims, or *262 methods of
com¡nission, or otherwise are interrelated by
distinguishing characteristics and are not
isolated events." I.d. at240,109 S.Ct. at290t.

However, the Court continued, the
relatedness of racketeering activities is not
su-ffrcient to satisfu $ 1962's "pattern"
element. "To establish a RICO pattern it
must also be shown that the predicates
themselves amount to, or that they otherwise
constitute a threat of, continuing racketeering
activity." Ibid. (emphasis in original). As to
continuity, the H.J. majority wrote:

"Continuit¡r" is both a closed- and open'
ended concept, referring either to a closed
period of repeated conduct, or to past
conduct that by its nature projects into the
future with a threat of repetition. See

Barticheck v. Fidelity Union Ba¡klFirst
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National State, 832 F.2d 36, 39 (CA3 1987).

It is, in either case, centrally a temporal
concept--and paríicularly so in the RICO
context, where what must be continuous,
RICO's predicate acts or offenses, and the
relationship these predicates must bear one
to another, are distinct requirements. A
party alteging a RICO violation may
demonstrate continuity over a closed period
by proving a series of related predicates
extending over a substantial period of time.
Predicate acts extending over a few weeks or
months and threatening no future cri¡ninal
conduct do not satisfu this requirement:
Congress was concerned in RICO with long-
term cri¡ninal conduct. Often a RICO action
will be brought before continuity can be

established in this way. In such cases'

liability depends on whether the threat of
continuity is demonstrated. See S.Rep. No.
91-617, at 158.
Td. at24L-42,109 S.Ct. at 2902 (emphasis in
origin^at).

The civil complaint in H.J. alleged that at
different tirnes over the course of at least a

six-year period telephone company ofücers and
employees gave members of a state regulatory
commission bribes in order to obtain approval
of unfair and unreasonable utility rates. The
Court noted plaintiffs "clairn that the
racketeering predicates occurred with some

frequency at least over a six-year period,
which may be sufficient to satisfy the
continuity requirement." Id. at 250, 109 S.Ct.

at 2906 (emphasis added). The case was

remanded to the district court for further
proceedings consistent with the Court's
opinion

In Beauford v. Helmsley, 865 F.zd 1386 (2d

Cir.) (en banc), vacated and remanded, 492

u.s. 914, 109 s.ct. 3236, 106 L.Ed.2d 584,
original decision adhered to, 893 F.2d 1433 (2d

Cir.l-989), ptaintiffs alleged that defendants
made à number of material
misrepresentations in an offering plan for the
conversion of an apartment complex into
condominiums. The plan was mailed to more
than 800 addressees. The complaint alleged
additional facts sufficient to justi& an
inference that defendants would in the future
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be making further, equally fraudulent
amendments to the offering plan The Second
Circuit held these allegations sufficient to
describe a pattern of racketeering activity.
The en banc majority and the three dissenting
judges in Beauford agreed that the concepts of
"relatedness" and "continuity" were crucial;
and, in a departure from prior Second Circuit
authority, observed that "our analysis of
relatedness and continuity has shjfted from
the enterprise element to the pattern
elernent." 865 F.2d at 1391. That shift
presaged the Supreme Court's analysis in
H.J., which had not yet been decided.

In Beauford the Second Circuit defrned
Congress' goal in defining "patterrr of
racketeering activity" as to exclude from the
reach of RICO criminal acts that were merely
"isolated" or "sporadic." Consequently, Judge
Kearse wrote for the en banc majority, "we
must determine whether two or more acts of
racketeering activity have su-ffrcient
interrelationship and whether there is
suffrcient continuity or threat of continuity to
constitute such a pattern." Id. at 1391.

Where the enterprise itself is associated with
organized cri-rne, that fact alone is suffrcient to
"tend to belie any notion that the racketeering
acts were sporaöc or isolated." United States
v. Indelicato, 865 F.2d 1370, 1384 (2d

Cir.1989) (en banc, decided with Beauford ).
*263 When, however, there is no indication
that the enterprise whose affairs are said to
be conducted through racketeering acts is
associated with organized crirne, the nature
of the enterprise does not of itself suggest
that racketeering acts will continue, and'

proof of contirruity of racketeering activity
must thus be found in some factor other than
the enterprise itself.
Beauford at 1391.

The complaint in Beauford was legally
suffrcient for these reasons:

In sum, read with ordinary charity, the
amended complaint alleged that on each of
severa-l occasions defendant had mailed
fraudulent docr¡ments to thousands of
persons and that there was reason to believe
that sirnilarly fraudulent mailings would be

mad.e over an additional period of years'
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These allegations suffrced to set forth acts
that carmot be deemed, as a matter of law,
isolated or sporadic.
Id. at 1392.

The Supreme Court g¡anted certiorari in
Beauford, vacated the Second Circuit's
judgment, and remanded the case to that court
for further consideration in light of H.J. 492

u.s. 914, 109 S.Ct. 3236, 106 L.Ed.2d 584
(1989). The Second Circuit gave Beauford
that mandated further consideration and
adhered to its en banc decision 893 F.2d 1433
(2d ctu.1e89).

See also Jacobson v. Cooper, 882 F.2d 717,
720 (2d Ctu.1989) (continuitv is suffrcientlv
alleged where related predicates extend over
"a matter of years."); Official Publications,
Inc. v. Kable News Co., 884 F.2d 664, 666-68
(2d Cir.1989) (allegedly fraudulent acts

occrured "pursuant to a longstanding contract,
over â considerable period of tirne"; contracts
in suit were dated L974 arrd 1980); Procter &
Gambte v. Big Apple Industrial Buildings,
Inc., 8?9 F.2ct 10, 18 (2d Cir.1989) ("the
complaint must provide allegations sufñcient
to infer that an enterprise exists, and that the
acts of racketeering were neither isolated nor
sporadic; " allegations sufücient which clairned
"that defendants engaged in at least frve
separate fraudulent schemes"). In Creative
Bath Products, Inc. v. Connecticut General
Life Insurance Co., 837 F.2d 561, 564 (2d

Ctu.lgBB), the Second Circuit followed its own
precedent and anticipated H.J. in holding that
the plaintiffs faited to allege RICO
"continuity" where their case "consisted of the
proposition that defendants had made three
fraudulent representations in pursuit of a

single short-lived god," i.e., the sale of four
insurance policies on the lives of two
ind.ividuals. See also United States v. Gelb,

881 F.2d 1155, 1163-64 (2d Cir.1989) ("The

requirement of continuity is satisfied; the
schemes were conducted for about five years'

and but for their discovery surely would have
continued"); Executive Photo, Inc. v. Norrell,
765 F.Supp. 844, 846 (S-D.N.Y.1991) ("
'Congress was concerned in RICO with long-
term crirninal conduct.... Plaintiffs
allegations of a scheme extending over more
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than two and one-half years ... fall within the
scope of that concern,' " citing and quoting
H.J. at 492 U.S. 242, at 109 S.Ct. 2902I

In his opinion allowing Polycast to amend
its complaint a fourth tirne, Judge Walker
concluded that the allegations suffrciently
pleaded a RICO claim. 728 F.Supp. at94l-49.
Judge Walker considered the Supreme Court's
decision in H.J., and concluded that the
allegations concerning "defendants' issuance
of the foaudulent $13.3 million earnings
forecast, misrepresentation of Plastics' 1987-

90 earnings forecast, and failure to disclose
the cancellation of the Northrop contract,"
conduct allegedly taking place "over a period
of eight and one half rnonths" in fur'therance
of "a complex, multi-faceted conspiracy to
defraud executed by numerous officers and
stockholders," suffrciently established at the
pleading stage a "patterrl" of racketeering
activity. Id. at 948. Adjudicating a motion to
dismiss, Judge Walker read the facts alleged
in the complaint in the light most favorable to
the plaintiffs. Ibid.

t22lt23l A threshold question arises as to
whether Judge Walker's ruling on the motion
to dismiss constitutes the law of the case,

precluding a contran¡r ruling on the *264

present motion for sumrnar¡r judgment. I
conclude that the law ofthe case doctrine does

not preclude this Court's evaluation of
plaintiffs' RICO claim. The policies

underlying the law ofthe case doctrine are by

no means an absolute bar to reconsideration of
a prior ruling, by the district judge who made

the ruling or a different judge to whom the
case may have been reassigned.

"It is well established that the interlocutory
orders and rulings made pre-trial by a district
judge are subject to modification by the

district judge at any tirne prior to final
judgment, and may be modified to the same

extent if the case is reassigned to another
judge." In re United States, 733 F.2d 10, 13

(2d Ciï.1984). "[T]here is no irnperative duty
to follow the earlier ruling--only the

desirabitity that suitors shall, so far as

possible, have reliable guidance how to
ãonduct thei¡ affairs." Dictograph Products
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Co. v. Sonotone Corp., 230 F.zd 131, 135 (2d

Cir.1956) [L. Hand, J.l. Prior rulings may be
re-considered in the light of now prevailing
legal standards and a more complete factual
record developed during discovery. See Group
Health Inc. v. BIue Cross Association, 739
F.Supp. 921, 929-30 (S.D.N.Y.1990).

f24l ln the case at bar, I conclude that the
facts as developed during discovery do not
establish the requisite element of continuity.
There is no basis for a finding of open-ended
continuity. The sale by Uniroyal of Plastics
to Polycast was a one-shot, non-recurring deal,
and the shot has been fired. It cannot be said
ofthe conduct ofthe defendants at bar that, as

frequently occurs in crirninal cases, "by their
very nature these acts threaten repetition and
thereby satisfred the continuity prong of the
pattern reqrrirement." United States v.
Simmons, 923 F.2d 934, 951(2d Cù.1991).

Accordingly the element is satisfred, if at
all, by the concept of closed-end continuity.
Plainti-ffs atlege a single scheme (albeit with a
nurnber of predicate acts and participants) to
defraud a single victim in a single transaction-
As Judge Walker observed, a "single victim-
single injury scheme" may under H.J. satisfy
"the continuity prong of the pattern
requirement." Id. at 948 n 5. But these
considerations remain pertinent to a'

determi¡ation of whether the defendants'
conduct falts within the scope ofcongressional
concern for "long-term cri¡ninal conduct."

Plaintiffs allege as RICO predicate acts
violations of the securities laws and of the
mail and wire fraud statutes. The first
securities violation plaintiffs allege in the
fourth amended complaint occurred on or
about July 2, 1986, when the "defendants"
(unspecified) communicated to Polycast false
earnings forecasts for Plastics for 1987, 1988,

1989 and 1990. { 166. The second secu¡ities
predicate act is alleged to be defendants'
failure to advise Polycast that Northrop had
cancelled its contraet with Plastics. { 167.

Northrop cancelled the Plastics contract in
September 1986. Í 168. The third securities
law predicate act alleged relates to the
September 5, 1986 representation of the $13.3
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million 1986 earnings estirnate, an esti¡nate
repeated in the letter agreement dated
September 23, 1986. Í'll 168, 169. The fourth
secr¡rities law violation alleged as a predicate
act is the selling of Plastics' shares to
ptaintiffs on October 31, 1986. f 170. Lastly,
plaintiffs allege as securities law violations by
defendants the issuance, placing and sa-le by
plaintiffs of debt securities in reliance upon
defendants' misrepresentations. f 171.

As for mail and wire fraud, the predicate
acts alleged begin with a telephone
conversation on February 13, 1986, between
Dubilier and Castaldi, Alvine, and Nevins
concerning the inclusion of expense
information about Plastics in the Plastics
Offering Memorandum, t[t[ t74, 176. The
last mail or wi¡e fraud predicate act alleged
occurred on September 18, 1989, when
Kirrane sent a copy to Castaldi of a facsi¡nile
transmission Kirrane had received on
September 16, 1986 from Nevins with respect
to 1986 Plastics' earnings forecast, whose
contents are alleged to be fraudulent. ff 120,
tzt.

When Judge Walker considered the legal
sufficiency of plaintiffs' RICO claim in their
proposed amended pleading, he rejected *265

plaintiffs' effort to allege earlier earnings
estimates as predicate acts. It is usefirl to
quote Judge Walker's reasoning on that point:

Polycast's allegations of fraud in the revised
earnings forecasts do not satisfu these
requirements and are defrcient as separate
section 10(b) claims. Polycast states in its
complaint that it relied on the frnal $L3.3
million forecast in entering its final,
successfu-I bid for Plastics. Proposed
Amended Complaint at n 122. Plaintiffs
ca¡not maintain that they ultimately relied
on both the earlier, higher estimates and the
frnal, reduced forecast sirnultaneously.
While ptaintiffs may have relied on the
earlier forecasts in deciding to pursue the
bidding process with Uniroyal, this reliance
is not actionable und'er section 10(b) which
gives private plaintiffs a right of action only
if that reliance culminates in an actual sale

or purchase of securities. Although Polycast
did ultimatety purchase securities, they
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purchased in reliance on the $13.3 milllon
forecast, not the earlier projections. Where
a clai¡n of fraud under section 10(b) is
deficient for failure to adequately allege
causation, it cannot serve as a predicate act
for a civil RICO clairn.

728 F.Supp. at 941-42

The temporal boundaries in plainti-ffs'
amended pleading following Judge Walker's
opinion, thei¡ fourth amended complaint,
reflect the limitations properly imposed by the
judge's analysis.

In their brief on the present motion,
plaintiffs now argue that "ld]iscovery has
proven that defendants' fraudufent scheme

actually lasted well over a year." Brief at 93.
The scheme began, according to plaintiffs'
present, contention, in October 1985, when
Uniroyal and Plastics prepared a budget, also
known as the "profrt plart", for Plastics. Brief
at 7 - Plaintiffs say that "Uniroyal dictated a
forecast frgure of $24.9 million" for inclusion
in that profit plan, which in turn became "the
basis for the $24 million forecast in the
offering memorandum." Id. at 94. Plaintiffs
cite deposition testi¡nony from Weber and
Ki:rane to the effect that they believed the
$24.9 million forecast wari overstated when
included in the profrt PIan.

Plaintiffs further argue in their present brief
that the fraudulent scheme contirrued weII
after the closing. Specifically, plaintiffs say

that on January 30, February 13, Ma¡ch 11,

and March 24, t987 "defendants" (unspecifred)

"mailed letters to plaintiffs demanding
payments they alleged were due und'er the
Purchase Agreement." Id. at 95. These
mailings, plaintiffs say, constitute separate
acts of mail fraud which could serve as
predicate acts under RICO.

Judge Walker's opinion glanting plaintiffs
Ieave to frle a fourth amended complaint
asserting a RICO claim was dated November
21, 1989. Plaintiffs say that in a letter dated
June 30, 1989, their cou¡sel advised Judge
Watker that plaintiffs could plead these
additional predicate acts if, "in light of H.J.,
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the allegations of the complaint rvere not
su-ffrcient to make out a pattern under RICO."
Plaintiffs say they never pleaded those
additional predicate acts because Judge
Watker held that the allegations in the
proposed pleading were sufücient to fulfill the
pattern requirement. Nevertheless, plaintiffs
argue on the present motion" these acts "may
properly be considered as proof in deciding
whether plaintiffs have met the RICO pattern
requirement," citing United States v. Alkins,
925 F.2d 541(2d Cir.1991). tFNll

FNt. In Alkins, a criminal case, the court of
appeals considered testimony of conduct beyond

"the acts charged as predicates in the indictment" in

concluding that open-ended continuity had been

proven: "The evidence indicates that this activity

would have continued but for its discovery." 925

F.2d at 552-53. There is no comparable evidence

in the case at bar.

Lastly, in an effort to extend the life of the
alleged scheme, plaintiffs say in their brief at
96:

During the time that defendants comrnitted
these unpleaded predicate acts, their
fraudulent scheme wa6 kePt alive bY

defendant Alfred Weber, who stayed on as

President of Plastics after the closing and
eventually entered into an employment *266

contract with Plastics. Unbeknownst to
Polycast, during the months following the
closing, Weber continued to supply Polycast
with fraudulent forecasts. He also

conceafed the fact that the forecasts that had
been given to Polycast by Uniroyal were
fraudulent and that he had personally
participated in the fraud.
Weber and the other conspirators have kept
close ties since the closing. Defendants
Alvine, Nevins and Weber are in business
together at Charter Power, a company they
set up. Defendant Flannery now works for
defendants Rice and Dubilier at C & D.

Certain of the defendants remain together
as trustees of the Liquidating Tlust. Thus,
the RICO enterprise has not disbanded.

I will assume for this discussion that
plaintiffs may offer a brief as the frmctional
equivalent of moving u¡rder Rule 15 for leave

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt' Wo

@

16div002744



792 F.Supp. 244
(Cite as: 792 F.SuPP.244, *266)

to ñle a fi-fth amended complaint for the
purpose of alleging additional predicate acts'

Considering those allegations on their merits,
they do nothing to extend the duration of the
fraudulent scheme, as alleged in the fourth
amend.ed complaint, or as revealed by the
proof (viewing the latter in the light rnost

favorable to plaintiffs).

As for the asserted earlier starting date of
the scheme, plaintiffs are foreclosed by Judge

Walker's prior analysis from relying upon

October 1985 events resulting in the $24
million , Plastics earning forecast first
appearing in the proñt plan and then in the

offutittg memorandum. Plaintiffs argued

before Judge Walker that the C & D

d.efendants' role in the deception "began in
December 1985 when they began preparing
the allegedlY fraudulent offering
memorandum upon which Polycast relied in
purchasing Plastics and continued' until the

sale of Plãstics closed on October 31, 1986'"

?28 F.Supp. at 933- But Judge Walker held

that the earlier projections could not form the
basis for a clai¡n of fraud under section 10(b),

and consequently could not serve as predicate

acts for a RICO claim. I adoPt Judge

Walker's reasoning on that point, not because

of the law of the case, but because it is

manifestly correct. The same result obtains

with respect to mail or wire communications
generated in the course of producing those

earlier projections.

Plaintiffs' efforts to extend the duration of
the alleged scheme after the closing are

equally uravailing. The four letters Uniroyal
sent to Polycast in January, February and

March 198? related to Polycast's obligation,
disputed. by the parties, to pay taxes under the

SPÀ for the frst ten months of 1986' Such

correspondence, while generated by the
purchase, contained no fraudulent statements

ãr omissions resulting in the purchase, which
had closed on October 31, 1986' These

subsequent mailings, innocent in themselves

and only tangentially related to the
underþing and' previously accomplished fraud,
play no part in continuity analysis. See Kehr
Þu"k.g"t, Inc. v. Fidelcor, Inc., 926 F'2d 1406,

1414, 141?-18 (3d Cir-1991) ("But the
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continuity test requires us to look beyond the
maitings and examine the underlying scheme

or artifice.... [A] defendant's deceptive actions

are more important to the continuity analysis
than otherwise irurocent mailings. Thus, the
relevant crirninal conduct occurred during the
initial eight month period, when the
rnisrepresentations were made."); United
States Textiles, Inc. v. A¡heuser-Busch
Companies, Inc., 911 F.2d 1261, 1268 (?th

Cir.1990) (where "each allegation of mail
fraud and wire fraud apparently relates back

to the extortion atlegedly achieved by the
December, 1980 contract," subsequent mail
and wire transactio¡ts "and the leng$h of time
over which those transactions occrured was

pure happenstance in light of the underþing
õon "ttt which is the 'continuity' of the
crirninal activity. ").

Nor do the post-closing activities of Weber

and certain other defendants serve to extend

the duration of the scheme. Plaintiffs say of
Weber that for a ti:rre after the closing he

continued as president of Plastics, continued
to issue fraudulent forecasts, and "concealed"
(that is, did not admit) the falsity of the prior
earnings forecasts and the part he played in
them. Plaintiffs also say that Alvine, Nevins
and Weber are now in business together,
Flannery works at C & D, and certain of the
*267 defend.ants remain as trustees of the

Liquidating T?ust. Thus, plaintiffs say

ominously, "the RICO enterprise has not

disbanded."

As for Weber's post-closing activities as

president of Plastics, plaintiffs do not say

*h"th"t he "continued to supply Polycast with
fraudulent forecasts" by means of mail or wire

communications, so as to lay the basis for

frrther predicate acts in considering
continuity. By defrnitior¡ Weber's failure to

say anything about prior fraud does not

implicaie the mail fraud and wire fraud

statutes, which deal with communications, not

silence. Assuming for this discussion that
Weber mailed or wired to Polycast post-closing

fraudulent forecasts of Plastics' earrrings,

there is authority in criminal cases

consid,ering the statute of limitations for the

proposition that attempts to "lull" the
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defrauded palty into believing that no fraud
has occurred fall within the statutes
prohibiting mail or wire fraud. See United
States v. Lane, 474 U.S. 438,45I-52, 106 S.Ct.
725,733,88 L.Ed.2d 814 (1986); United States
v. Elkin" 731 F.2d 1005, 1008 (2d Cir.), cert.
denied, 469 U.S. 822,105 S.Ct. 97, 83 L.Ed.2d
43 (1984) (a fraudulent verification letter sent
to the Defense Department some two years
after the defendant had received improperly
obtained money from the government was a
part of the scheme to defraud the
government); United States v. Rubin, 609
F.2d 51 (2d Cir.1979), affd., 449 U.S. 424, LOL

S.Ct. 698, 66 L.Ed.2d 633 (1981). But even
assuming that plaintiffs could somehow take
advantage of this line of authority, Polycast
had learned enough of the alleged fraud to
give Uniroyal a written notice of claim under
the SPA on December 10, 1986. See
discussion of plaintiffs' seventh and eighth
clairns, infra. That notice of claim stated that
Plastics' actual earnings in l-986 would be
"materially less" than the $13,300,000
projected on September 23, 1986, as the result
of a number of specifred factors "known by a
Responsible Officer [of Uniroyalì and wilfully
withheld from lPolycast]." Thus any "Iulling"
effect of Weber's post-closing conduct had been
dissipated not later than December 10, 1986,
and the duration of the fraudulent scheme
must be measured in months, not years.

If the reference in plaintiffs' brief to the
present associations among certain defendants
is intended to suggest the threat ofrepetition
of the alleged scheme, thereby satiúing open-
ended continuity, I frnd the suggestion to be
entirely without substance. There is no
suggestion that these defendants are
proposing to sell other Uniroyal divisions to
other purchasers in a comparably fraudulent
m¿urner. Nor can these defendants be said to
have formed a "long-terrr association that
exists for cri¡ninal purposes." H.J. at 242-243,
109 S.Ct. at 2902.

In consequence, the scheme of which
plaintiffs may complain for RICO purposes
beganinFebruary 1986 and was brought to a
successfirl conclusion on October 31, 1986, or
at the very latest on December 10, 1986. Tlre
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scheme was intended to achieve, and did
achieve, a single contract: the SPA by whieh
plaintiffs purchased Plastics from Uniroyal.

Such a transaction" extending over a period
of such lirnited duration, does not satisff the
continuity requirement of a RICO claim.
That would be true even if, contrar¡l to my
conclusions just expressed, the duration of the
scheme at bar had a duration somewhat i¡r
excess of orre year, rather than eight months.
I agree with tJ'e analysis of the Seventh
Circuit in United States Textiles, supra, which
after discussing H.J. said at 1269:

If the concern is "continuity", howevèr, artd
the price for that "continuity" is treble
damages, costs and reasonable attorneys
fees, see 18 U.S.C. $ 1964, a natural and
common sense approach to the pattern
element of RICO would instruct that
identical economic injuries suffered over the
course of two years stemrning from a single
contract were not the type of injuries which
Congtess intended to compensate via the
civil provisions of RICO.

See also Kehr Packages, supra at 1418 ("an
eight-month period of fraudulent activity
directed at a single entity does not constitute a
pattern" absent a threat of *268 future
criminal acts."); Continental Realty
Corporation v. J.C. Penney Company, 729
F.Supp. 1452, 1454-1455 (S.D.N.Y.1990)
("long-term criminal conduct" requirement of
H.J. not satisfred by allegations that
defendants "committed several acts of mail
and wire fraud over a period of more than one
year" in furtherance of a scheme "nanrowly
directed toward a single allegedly fraudulent
goal."); Airlines Reporting Corp. v. Aero
Voyagers, hc., 721 F.Supp. 579, 585
(S.D.N.Y.1989) (repeated acts of mail fraud
occurrixg "over thirteen months" insu-ffrcient
to establish closed-end continuity). See also
as the unreported district court cases cited in
defendants' reply brief at 42.

The case at bar falls squarely within the
holding in H.J. that "lp]redicate acts
extending over a few weeks or months and
threatening no future crirninal conduct do not
satisfy [the continuityì requirement: Congress
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was concerned in RICO with long-term a duty, it is up to the party hearing words he

criminal conduct." 492 U.S. at 242,109 S.Ct. deems irnportant to make them part of the
at 2902. contract. " American Protein Corp. at 64.

Plaintiffs'RICO claim will be dismissed.

Negligent Misrepresentation Claim

Plaintiffs' sixth claim, against all
defendants, charges them with a failure to
exercise reasonable care in making
representations to plaintiffs concerning the
financial status, earnings potential, and
operating condition of Plastics. In aid of that
clairn plaintiffs allege that the defendants
were under a duty to exercise reasonable care
in rnaking those representations which arose
from "thei¡ relationship of trust and reliance
with plairrti-ffs," Complaint, f 192. The
individual defendants Elton, Dubilier,
Flannery, Graham, and Rice are sued only in
their capacities as trustees of the Liquidating
Tïust for the negligent rnisrepresentations of
Uniroyal and CDU Holding, Inc.

1251t261Í271This clairn is governed by New
York law. The law of negligent
misrepresentation, as declared by New York
courts, recognizes that "generally there is no
liability for words negligently spoken" but
that "there is an exception when the parties'
relationship suggests a closer degree of trust
and reliance than that of the ordinary buyer
and seller." American Protein Corp. v. AB
Volvo, 844 F.zd 56, 63-64 (2d Cir.), cert.
denied 488 U.S. 852, 109 S.Ct. 136, l-02
L.Ed.2d 109 (1988) (citing and quoting Coolite
Corp. v. American Cyanamid Co.,52 A.D.zd
486, 384 N.Y.S.2d 808, 811- (1st Dept.1976)).
To be liable for negligent rrrisrepresentation,
tJre speaker must be "bound by some relation
of duty, arising out of contract or otherwise."
White v. Guarante, 43 N.Y.2d 356, 363, 401
N.Y.S.2d 474, 478, 372 N.E.2d 315, 319
(L977). By definitior¡ the elements of fraud
need not be proven to establish a clai¡n for
negligentmisrepresentation. However, the
existence of a duty to exercise reasonable care
in making representations depends in turn
upon a specia-l relationship between the
parties. "In the absence of fraud and in the
absence ofa special relationship giving rise to

An early articulation of the tort of negligent
misrepresentation in New York appears in
úúernational Products Co. v. Erie R.R. Co.,
244 N.Y. 331, 155 N.E. 662, cert. denied, 275
u.s. 527, 48 S.Ct. 20,72 L.Ed. 408 (192?). rn
International Products the New York Court of
Appeals said that to state a. claim for
negligent misrepresentation, in addition to the
other elements of the tort,

the relationship ofthe parties, arising out of
contract or otherwise, must be such that in
mora-ls and good conscience the one has the
right to rely upon the other for informatior¡
and the other giving the inforrrration owes a
duty to give it with care lcitations omitted].
An inquiry made of a stranger is one thing;
of a person with whom the inquirer has
entered or is about to enter into a contract
cqncerning the goods which are or are to be
its subject is another.... When such a
relationship as we have refened to exists
may not be precisely defrned. All that may
be stated is the general rule.
244 N.Y. at 338, 155 N.E. at 664 (ernphasis

added).

[28] *269 In the case at bar, defendants
move for sruÌrmarT judgrnent dismissirg
plaintiffs' negligent misrepresentation clai:rr
on two grounds. First, defendants say that no
special relationship of trust a¡rd reliance
existed between Polycast and Uniroyal.
Second, defendants say that the provisions of
the SPA "preclude recovery for extra-
contractual representations of any kind,"
Main Brief at 59.

At the pleading stage, defendants made both
these arguments to Judge Walker, who
rejected them both in his August 25, 1988
opinion reported in t,l-e CCH service.
Defendants make no reference to that decision
in their lengthy main brief in support of the
present motion That omission left it to
plaintiffs to cite and quote from Judge
Wa-Iker's opinion in opposing defendants'
motion for summar¡r judgment. Defendants
then had the last word on the subject in their

@
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reply brief, having deprived plaintitrs of the
opportunity to address defendants' contentions
in the sumrnarT judgment context by leaving
Judge Walker's decision out of their main
brief. While defendants' views of Judge
Wa-lker's opinion, first expressed in the reply
brief, presumably came as no surprise to
plaintiffs, nevertheless this tactic on the part
of defendants' cou¡sel smacks of shar¡l
practice and I do not appreciate it.

On the special relationship issue, Judge

Walker said during a carefirl review of the
New York cases that he was "persuaded that
Polycast enjoyed a relationship with
defendants that was closer than that ofbuyer
and seller." Id. at 90, 697. Of course that
cannot be regarded as a finding offact; Judge

Walker was dealing only with the legal
sufficiency of the proposed amended pleading,
a distinction which the judge made clear later
in his opinion when he wrote that "the Court,
at the pleading stage, rejects defendants'
argrrment that the claim must be dismissed
because the parties enjoyed no special
relationship." Id. at 90, 698-99.

The Cootite case stated that the requisite
closer degree oftrust and reliance is not found
between "the ordinarlr buyer and seller," a
choice of words suggesting that there may be

extraordinarlr circumstances, even in the
context of a negotiated contract for purchase

and sale. The International Products case

made that clear over 60 years ago; the
inquiry is intensely fact specific. Judge
Walker characterized as "a case with
strikingly similar facts" Judge Keenan's
decision in Delta Holdings, Inc. v. National
Distillers and Chemical Cotp., t1988-1989
Transfer Binderl Fed.Sec.L.Rep. (CCIÐ { 93'
?00 at 98, 22L, 1988 WL 36330 (S.D.N-Y.

April 8, 1988), which involved a negligent
misrepresentation claim by a plaintiff who
had purchased defendant's subsidiary and
thereafter contended that the subsidiary's net
worth was much less than the frgrrre its
balance sheet carried at tJre time the deal was
struck. Judge Keenan denied a motion to
disrniss the claim for negligent
misrepresentation, notwithstanding that the
underlying stock purchase agreement was
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entered into after months of negotiation and
investigation by outside experts. Judge
Keenan did not regard the fact that the
parties had entered into a negotiated
commercial relationship as dispositive. He
relied on the language I have quoted from
International Products to conclude that "such
a black-letter rule is inappropriate. The
'special relationship' concept must be
adaptable to numerous contexts, and turns on
the facts ofeach case." Id. at 98, 228.

Not surarisingly, the New York cases

generally hold that "[t]he issue of whether a
'special relationship' exists sufücient to make
out a cause of action for negligent
representation should ... be left to the frnder of
fact." Atr'A Protective Systems v. American
Telephone and Telegraph Co., 57 N.Y.2d 912,
9t4, 456 N.Y.S.2d 757, 758,442 N.E.2d 1268,

1269 (1982) (in action by central station alarm
company to recover damages for alleged
misrepresentations by suppliers of private
telephone lines essential to company's security
alarms systems, swnmary judgment properþ
denied on issue of whether ã "special
relationship" existed between the parties).
See also Hutchins v. Utica Mutual Insura¡rce
Co., 10? A.D.2d 87L, 484 N.Y.S.2d 686 (3rd
Dept.1985) (whether "special relationship"
existed between claimants and an insurance
*270 adjuster suffi.cient to impose a duty upon
the adjuster to provide correct information as

to applicable law gave rise to question of fact
precluding summary judgment); Raymond
Corp. v. Coopers & Lybrand, 105 A.D.zd 926,
482 N'Y's'2d 377 ' 

380 (3rd Dept'1984) (special

Term's grant of srunmarJ¡ judgment
dismissing third-parþ claim for negligent
misrepresentation against an individual who
stated that corporation's financial records
were accurate reversed; "ltlhe existence of
such a 'special relationship' presents a
question of fact, not to be resolved at this
preliminary stage of the proceedings").
Hutchins and Raymond both cite and follow
AFA Protective Systems. tFN2l

FN2. In Mallis v. Bankers Trust Co., 615 F.2d 68,

81 n. 12 (2d Cir.l9S0), the Second Circuit,

undertaking to construe New York law, said:

'Whether a relationship exists between the parties
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th¿t will bring the negligent misrepresentation

doctrine into play ... is generally treated as a

question of law for the courts." The court of
appeals cited to a corffnent in the 1974 edition of
N.Y. Pattern Jury Instructions. AFA Protective

Systems, which the New York Court of Appeals

decided in 1982 and its progeny clearly establish a

contrary view.

In Ìris August 25, 1988 opinion, after
reviewing a number of New York cases, Judge
Walker said:

Polycast has alleged that during an
extended negotiation period, defendants
repeatedly vouched for their projections of
Plastics' earnings, knowing that such
earnings were critical to Polycast's
willingness to consummate the transaction.
Indeed, in August 1986, Polycast went so far
as to withdraw from the Purchase
agreement precisely because earnings
expectations were lowered, only to agree to
the deal again upon defendant's
reassur¿utces that this tirne earnings
projection was accurate. Further, Polycast
has alleged that defendants had superior
information about Plastics throughout the
negotiation period, and that it only gaíned
complete access to the books after tlre deal
was consummated. Additionally, in order to
effect the transaction, Polycast formed a new
corporation capitalized with $35 rnillion of
stock and $95 million in debt. From these
facts, a relationship closer than the ordinary
buyer-seller relationship can be i¡fened. Id.
at 90,698.

I agtee with Judge Walker that if such
allegations are sustained by the evidence, the
jury would be permitted in law to frnd tlre
existence of that special relationship necessarJ¡

to a claim for negligent misrepresentation
The question on defendants' present motion
for summary judgrnent is whether the
evidence adduced on discovery shows that
there is a genuine issue requiring trial as to
the material fact of tJ:e existence vel non of
tJre special relationship. It bears repeating
that I must resolve any ambiguities in the
evidence against the defendants, as well as
drawing any reasonable inferences against
them. Having performed those exercises, f
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conclude without difficulty that the nature of
the relationship between Polycast and the
defendants presents an issue requiring trial.
As Judge Walker recognized, the accuracy of
Plastics'earnings projections lies at the heart
of the case. I am mindful of defendants'
argument that the special relationship and the
reliance Polycast seeks to derive from that
relationship are inconsistent with the amount
of due diligence Polycast performed prior to
the closing, with the assistance of erçerts of
various kinds, shapes and sizes. This is a
perfectly respectable argument but it is for the
jury. The record also contains declarations of
witnesses, admissible against Polycast, which
could be read to suggest that the special
relationship did not exist and Polycast did not
place upon the earnings projections that
reliance which a viable claim for negligent
misrepresentation requires. Agail, these
arguments demonstrate triable iszues of fact,
but do not entitle the defendants to a
srunmarJ¡ disposition.

Alternatively, defendants claim that
provisions in the SPA preclude any claim for
negligent misrepresentation. As I noted
during discussion during the section 12(2)
claim, defendants made that argument based
upon the general merger clause, Section L0.t2,
to Judge Walker, who rejected it in his August
25, 1988 opinion at 90,699. Judge Walker
considered the SPA and the *271 other
documents which together forsr the parties'
agreement. He concluded that the 1986
earnings projection for Plastics formed a part
of the parties' agreement and consequently
was not affected by the general merger clause,
whose function was to bar reliance upon extra-
contractual com¡nitments of any kind. Unlike
plaintiffs RICO claim, where between
defendants' motion to dismiss and their
motion for summar¡r judgment the law evolved
and the facts were developed during discovery,
the purchase documents which were before
Judge Walker are the same which are before
me, and there have been no pertinent
developments in the law. I decline
defendants' invitation to read the contract
differently than did Judge Walker. I think he
was right. Nor does the modifrcation clause,
SPA Section 10.2, which states that the
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agreement that "shall not be amended or
modifred except by a writing duly executed"
by the parties, add anything of substance to
defendants' argrrment.

Defendants' motion for summary judgment
dismissing Plaintiffs negligent
misrepresentation claim will accord.ingly be

denied.

Contract Claims

Polycast's seventh and eighth claims sound
in contract. The SPA is the contract
governing the parties' rights and obligations.
The parties negotiated that contract. They
exchanged drafts. Polycast's drafts expanded
its rights and Uniroyal's obligations.
Uniroyal's drafts contracted them. The SPA
evolved. The parties executed it.

The seventh claim alleges breaches of
wananties Uniroyal gave in the SPA. In the
eighth claim Polycast seeks indemnity r¡¡rder
the SPA for the allegedbreaches of warranty-

Article 3 of the SPA, caPtioned
"Representations and Waranties of Seller,"
contains the waranties Polycast says

Uniroyal breached. $ 3.9 provides:
Absence of Undisclosed Liabilities. Except
for liabilities reflected or reserved against in
the Financial Statements, reflected in the
Letter, or incurred in the ordinary course of
business subsequent to the Balance Sheet
Date, the Company and its Subsidiaries do

not have any liabilities or obligations of any
nature, whether absolute, accrued'
contingent or otherwise, which liabilities
would be material to the business,
operations or frnancial condition of tlte
Company and the Subsidiaries taken as a
whole.

The "Financial Statements" referred to in
this section include Plastics' balance sheet as

of December 29, 1985. The "Letter" is a
Disclosure Letter furnished by Uniroyal which
accompanied the SPA.

Section 3.10 provides inpertinent part:
Absence of Certain Changes or Events.
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Since the Balance Sheet Date, all operation:
and business of the Company and each
Subsidiary have been conducted in all
respects only in the ord.inary course, and
there has not been: (a ) anY material
adverse change in the business, operations,
properties, financia.l condition or prospects of
the Company and the Subsidiaries taken as

a whole; ...

Section 3.19 provides:
Completeness of Disclosure. No
representation or warranty by Seller in this
Agreement contains or on the date of the
Closing will contain any untrue statement of
material fact or omits or on the Closing date
will omit to state a material fact necessary
to make the statements made not
misleading. (emphasis added).

The parties agree that the effect of the
italicized lang¡rage is to "bring forward" the
Section 3.9 and 3.10 waranties to the closing.
The closing occu¡red on October 31, 1986.

Article 8 is captioned "Indemnificatiorr."
Section 8.1 provides in its entirety:

Non-Survival of Representations and
Warranties. All representations and
warranties contained in Article 3 and 4 or
made pursuant thereto shall not survive but
shall expire upon the Closing and be of no

further force or effect thereafter and
subsequent to the Closing, no party shall
have any liability to any other party with
respect thereto, except that (a ) the
representations and wa¡ryanties in t}:re *272

last sentence of Section 3.2(c), in the second
sentence of Section 3.7, and in the first three
sentences of Section 3.16 shall survive until
December 31, 1987; and ft ) the
representations and warranties in Section
3.9 and 3.10, in the fi¡st sentence of Section
3.12 and in Section 3,14 shall survive until
December 10, 1986; provided, however, that
Buyer shall not be entitled to be indemnifred
under Section 8.2 for a breach of any
representation or warranty in Section 3.9,

3.10 (except for 3.10(b), 3.12 or 3.14 u¡rless
any officer or employee of Seller or the
Company desigrrated as ã Responsible
Offrcer in the Letter had knowledge of such
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breach as of the Closing Date and willfrrlly
withheld such knowledge from Buyer.

Section 8.2(a) obligates Uniroyal as Seller:
to indemnify and hold harmless the Buyer
Indemnitee against and in respect of any
and all
(i) claim, suits, actions, proceedings (formal
and informal), investigations, judgments,

defrciencies, damages, settlement, Iiabilities,
and legal and other expenses (including
legal fees and expenses of attorneys chosen
by the Buyer Indennitee) as and when
incr¡rred arising out of or based upon (A )
subject to Section 8.1, any breach of any
representation" warranty, covenant, or
agreement of Seller or the ComPanY
contailed in this Agreement ...

Section 8.2(aXü) provides for indemniþ by
the Seller in respect of claims by third parties.
Section 8.2(b) sets forth the indemnity
obligations of Polycast as Buyer.

Section 8.2(c) provides in pertinent part:
Defense of Claims. No right to
indemnification under this Section 8.2 shall
be available to any Buyer Indemnitee or
Seller Indemnitee (an "indemnifred ParW")
u¡Less such Indemnified Party shall have
given to a person or persons obligated to
provide indemnification to such Indemnifred,
Party (an "úndemnitor") a notice (a "Claim
Notice") describing in reasonable detail the
facts giving rise to any claim for
indemnifrcation hereunder within 60 days
after receipt of knowledge of the facts upon
which such clairn is based (but the failure to
so notiS shall not relieve an Indemnitor
from any liability he may have other than
pursuant to this Section 8.2).

On December 10, 1986 Polycast gave

Uniroyal written claim notice u¡rder Section
8.2(c). Polycast claimed breaches of the
warranties contained in Sections 3.10 and 3.9.

As to Section 3.10, Polycast's claim notice
said in part:

Seller states in the September 23, 1986
amendment included in the Agreement that
actual earnings of the Company sirrce
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December 29, 1985 through August 31, 1986
and projected earnings from September 1,

1986 tlrough December 31, 1986 are
currently esti¡nated to aggregate
approximately $ 13,300,000.
Actual earnings for the Company in l-986
will be materially less than $13,300,000. In
addition, projected earnings for the
Company in 1987 are materially less than
the projections furnished by Seller to Buyer.

Polycast went on to ascribe these earnings
reductions to a number of commercial factors,
withheld from it by a responsible ofücer of
Uniroyal. Polycast contends that these
earnings reductions constitute a "material
adverse change" within the ambit of Section
3.10.

As to Section 3.9, Polycast's claim notice
said that there existed "material liabilities"
not reflected or reserved against in the
financial statements. Polycast listed those
liabilities in Exhibit A to the claim notice.
Exhibit A stated that Polycast's review of
1986 transactions revealed understated
expenses and accrua-ls at December 29, 1985
totalling $10,573,513. Exhibit A gave an
itemized list. Ilowever, plaintiffs' brief on
this motion at L22 abandons their warranty
and indemnity claims with respect to the
expenses and accruals listed on Exhibit A to
the clairn letter. Plaintiffs press warranty
and indemnity claims for undisclosed and
unreserved liabilities or obligations allegedly
revealed by a subsequent audit of Plastics'
October 31, 1986 frnancial statements.

*273 To these warranty and indemnity
claims, Uniroyal in its main and reply briefs
makes several alternative arguments (nqt
necessarily in the following order):

1. The SPA provides at least implicitly that
after the closing, indemnification would be the
exclusive remedy for breaches of wa:ranty.
Accordingly no "direct" breach of warranty
action is allowed and the seventh claim must
be dismissed.

2. Polycast's claim notice of December 10,

1986 does not give notice ofthe warranty and
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indemnity clairns plaintiffs now assert.

3. Plaintiffs' direct claims for Section 3.9
and 3.10 breaches of warranty existing at the
tirne of execution of the SPA are tine barred
because plaintiffs did not coÍunence suit on
them on or before December 10, 1986. On
making that argument, Uniroyal concedes

that claims for indemnification arising out of
Sections 3.9 and 3.10 breaches existing at the
tirne of the SPA's execution were preserved by
the December 10, 1986 claim letter).

4. Direct claims or indemnity claims
relating to material liabilities (Section 3.9) or
adverse changes (Section 3.10), arising after
the execution of the SPA ând known as of the
closing, are time barred because such claims
are goverlrcd by Section 3.1-9, and plaintiffs
neither cancelled the contract nor sued upon
the clairns prior to the closing date of October
31, 1986.

5. In any event, the claims plaintiffs now
assert, having been defi.ned and refined by the
discovery and motion process, do not fall
within the Sections 3.9 and 3.10 wananties.

Uniroyal's first point is well taken, but
makes no practical difference. While contract
and tort law frequently sPeak of
"indemnifrcation" in the context of third-party
liabitity, the SPA uses the word in a broader
sense. Section 8.2(aXiÐ creates Uniroyal's
obligation to indemnify Polycast in respect of
"clai¡ns ... of persons not a party to this
Agreement ..." Section 8.2(aXÐ imposes that
obligation in respect of "clairns ... arising out
of or based upon ... any breach of any .'.
wa:ranty of Seller of the ComPanY
contained in this Agreement ..." Thus we see

that "Indemlity" is the word the parties
applied to, inter alia, claims for breach of
warranty. The seventh and eighth claims
pteaded in the complaint are accordingly
duplicitous. The distinction is technical, not
substantive.

[29] The timeliness of plaintiffs warranty
and indemnity claims turns upon the SPA's
provisions for survival of the wa-rranties.
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Section 8.1 begins with unambiguous
intimations of mortality: "[a]Il
representations and wanranties contained in
Articles [ ]3 shall not survive, but shall ex¡pire
on the Closing and be of no further force or
effect thereafter and subsequent to the
Closing, no party shall have any liability to
any other party with respect thereto ..." That
language has about it the tendble finality and
clarity of the Last Tlrrmp: except that, as

lawyers will, they inserted the word "except"
after the language and then drafted 14 more
lines of text. The language pertinent to the
present issue provides that the warranties in
Sections 3.9 arrd 3.10 "shall suwive until
December 10, 1986," with the proviso that
Buyer shall not be indemnified under Section
8.2 for breach of Sections 3.9 or 3.10
wananties u¡less a responsible offrcer of
Uniroyal or Plastics "had knowledge of such
breach as of the Closing Date and witl-frrlly
withheld such knowledge from Buyer." In
other words, the last lines of Section 8.1 grant
warant¡l claims a stay of execution from the
closing date to December 10, 1986.

Section 8(c) conditions the Buyer's right to
indemnity under Section 8.2 upon the giving
of a claim notice. Polycast gave Uniroyal a
claim notice on December 10, 1986.

As for the warranty provisions themselves, I
agree with Uniroyal that Sections 3.9 and 3.10
speak of conditions existing at the tinre of
execution of the SPA. That establishes tlre
raison d'etre of Section 3.19. It "brings
forward" the Sections 3.9 and 3.10 wa:ranties
to t.l-e closing date. If Sections 3.9 and 3.10
extended by their own terms to the closing
date, Sections 3.19 would have no offrce to
perform.

*274 At this point in its argument Uniroyal
cries "Gotcha!" Because Section 3.19, in
contrast to Section 8.1, contains no provision
for a stay ofexecution beyond the closing date,
warranty claims in respect of conditions
arising after execution of the SPA must be

sued upon (not just asserted) on or before the
closing date. So runs Uniroyal's argument.

The argument is too clever by half, and I
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reject it. As Uniroyal points out, albeit for a
different purlÐse, Article 8 contains the only
provisions in the SPA dealing with the
Buyer's remedies for breaches of warranty by
the Seller. Giving the SPA a s¡rmmetrical
reading which gives effect to all its provisiorrs,
the following scheme emerges. The
wananties of Section 3.9 and 3.1-0 are brought
forward to the closing date by Section 3.19.

Accordingly those warranties were in fuIl force
and effect on the closing date, and extended to
any conduct or circumstances arising between
the execution date and the closing date. With
those warranties frrmly in place on the closing
date, Section 8.1 goes on to provide that they
survive until December 10, 1986. There was
no need for Section 8.1 to refer to Section 3.19
in g¡anting a stay of execution to the
warranties until December 10, 1986. Section
3.1-9 had a li:rrited office to perform. It
brought the warranties forward to the closing
date. At that point in time, Section 8.1 cane
into play and carried the warranties further
forward to December 10, 1986. On that date
Polycast gave the claim notice required by
Section 8.2(c). Any other reading is strai¡ed,
hypertechnical, and cannot be regarded as

expressing the irrtent of the parties.

Uniroyal refers repeatedly in its brief to the
"statute of lirnitations" expressed in the
contract for asserting claims, but the SPA
contai¡¡s no explicit limitation upon the time
within which suit must be filed. The
limitation upon which Uniroyal relies årises,
if at all, only from an interlretation of the
contract which I reject for the reasons stated.

t301 Accordingly the question becomes
whether Polycast's December 10, 1986 letter
embraces the claims which plaintiff now
make. Uniroyal says it does not because a
series of fraudulently exaggerated earnings
forecasts (the "core" of plaintiffs' case) cannot
be characterized as "undisclosed liabilities"
under Section 3.9 or "material adverse
changes" arising in the "ordinarlr coulse" of
the busiless under Section 3.10. There is a
surface appeal to this argrrment, but it does
not justify srunmarJ¡ dismissal of plaintiffs'
contract claims. Summary judgrnent is not
appropriate on plaintiffs' fraud clairns, for the
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reasons stated supra; but plaintiffs should not
su-ffer srunmary dismissa-l of their contract
claims and be required to go to trial solely on
tort theories. Contract and tort theories may
interrelate. For example, defendants profess
that they did not act fraudulently. At trial
they may seek to justi& the repeatedly
lowered earnings projections by material
adverse changes in the business which
Uniroyal and Plastics did not disclose to
Polycast, arguably in breach of the wananty.
The Northrop contract is a case in point. It is
cornmon ground that Northrop cancelled its
contract with Plastics prior to the closing, and
that Uniroyal and Plastics did not tell
Polycast of the cancellation. Arguably that
cancellation constituted a "material adverse
change in the busiless" of Plastics, as that
phrase is used in Section 3.10. Certainly the
appalled and. homified language with which
Uniroyal's top offrcers described the possibility
of a Northrop cancellation would support that
argument. Uniroyal's position on this motion
is that the loss of the Northrop contract was a
blessing in disguise because it cost Plastics
money. The briefs contain conflicting
economic analyses of Byzantine complexity.
Whether Plastics was making money or losing
money on the Northrop contract poses a fact
issue not appropriate for summar¡r judgment.
Depending on how the trial proof comes in,
plaintiffs' contract claims may be subject to
motion practice under Rule 50. But that is
for a later day.

The conclusion I reach is that neither the
seventh nor the eighth claims will be
dismissed on surrmarJ¡ judgment. The
duplicitous nature of these contract claims can
be *275 dealt with under Rule 50 or in
appropriate jury instructions.

Damages Issues

Defendants include in their motion two
arguments which in effect ask for rulings in
lirnine limiting plaintiffs' damages in an
event of a finding of líability.

t31l First, defendants challenge Polycast's
claim that it is entitled to recover as

consequential damages the interest it has
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been'ptrying on increasing rate notes ("IRNs")
that it issued to frnance a portion of the
purchase price of Plastics. Second, defendants
contend that plainti-ffs' claim for punitive
damages should be stricken.

The challenged item of consequential
damages is embraced by the allegations in { 4

of the complaint and in { A of the prayers for
relief, which begin on page 74 of the pleading.
I gather from these portions of the pleading
that plainti-ffs seek to recover these particular
d.amages under their first through thfud
clairns, which arise under the federal
securities laws, and on the fi-fth claim, which
is founded upon cornmon law fraud'

The same test applies to both classes of
fraud clai¡ns. Judge Friendly made that clea¡
in Zeller v. Bogue Electric Manufacturing
Cotp., 476F'.2d 795, 803 (2d Cir.), cert. denied,
414 U.S. 908, 94 S.Ct. 2L7, 38 L.Ed-.2d 146
(1973), where he wrote: "A plaintiff seeking
consequential damages for fraud, at comrrron
law or ulder federal securities legislation"
must establish the causal nexus with a good

deal of certainty." At that point a footnote
was dropped from the text which said: "We
would see nothing lvrong in a principle
var¡ring the required degree of certainty
somewhat inversely with the depth of ttre
;fraud." Judge Friendly went on to say in text
that "[s]ince consequential damages are an
addition to or in lieu of what would ordinarily
constitute a faiT recovery," it was not
appropriate to apply those "liberal principles"
which courts use when "some liberality is
required to enable an injured plaintiff to
recover anything."

Polycast frnanced the purchase of Plastics
through the issuance of debt securities. $75
mitlion of the debt securities issued took tJre

form of IRNs whose interest rates increased.
quarterly. Polycast says that it engaged in
that type of financing only because it
contemplated refinancing the IRNs with bank
financing soon after the closing. However, as

the extent of Plastics' 1986 earnings shortfall
began to be known to Polycast, arid in turn
disclosed by Polycast to the banks, the banks
lost interest and Polycast was urable to obtain
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refrnancing for the IRNs. There is evidence
in the record from which the jury could frnd
these assertions to be true.

In two securities fraud cases, the Second

Circuit has rejected ctaims for consequential
damages based upon irrterest charges incured
by the purchaser of securities. The frrst of
these is Chris-Craft Industries, Inc. v. Piper
Aircraft Cotp., 516 F.2d 172 (2ù Cir.1975),
rev'd on other grounds, 430 U.S. 1, 97 S.Ct"

926, 51 L.Ed.zd 124 (L977). Chris-Craft
involved a battle for control of the Piper
Aircraft Corporation. Plaintiff Chris-Craft
Industries, which acquired significant
amounts of Piper stock, successfrrlly claimed
that it had been damaged as the result of
defendants' violations of the federal securities
laws. Having reached that conclusion on the
merits, the Second Circuit remanded the case

to the district court for the calculation of
damages. Judge Pollack's damages decision
on remand is reported at 384 F.Supp. 507
(S.D.N.Y.19?4). Chris-Craft "requested that
the interest charges it has borne on loans
which frnanced its Piper inveshnent be

awarded to it as consequential damages." 384

F.Supp. at 526. Chris-Craft contended that it
had been carrying a "locked-in" Piper
investment since being reduced to a minority
position Judge Pollack concluded that there
was no proof Chris-Craft had been "locked in"
so that sale of its Piper stock had been
impossible. He went on to say that "[t]he cost
of the use of credit or margin to acquire stock
is not a proper element of damage to a
purchaser's interest," and that
"lclonsequential damages are awarded only
upon a clear showing of causal connection with
the misconduct and" the consequence claimed,"
citing Zeller. Judge Pollack rejected thLe *276

ctaim. The Second Circuit afñrmed, also
citing Zeller 516 F.2d at l9L-92. The Second

Circuit said:
Absent any showing of an actual, albeit
tutile, attempt by CCI to sell its holdings,
we frnd it ditrrcutt to frnd a "cau6af nexus"
between its interest pa¡rments and BPC's
violations "with a good deal of certainty."
We affirrn the district court's refusal to
award such interest exPense.
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In Bennett v. United States Trust Co. of
New York, 770 F.zd 308 (2d Cir.1985), the
plaintiffs clairned that U.S. T?ust knowingly
or recklessly misrepresented to them that the
Federal Reserve's margin rules did not apply
to public utility stock deposited with a bank as

collateral. Relying on that misrepresentation
plaintiffs borrowed money from U.S. Tlust to
purchase public utility stock, depositing the
stock with U.S. Trust as collateral. Over time
the dividends generated by the stock proved
insufücient to cover the interest expenses on
the loans; the outstanding principal and
interest on the loans increased; the market
value of the stock decreased; and U.S. TÏust
Liquidated plaintiffs account. Plaintiffs
wound up losing their equity in the $l million
in public utility stock deposited in U.S. TÏust,
and also owed U.S. Trust $1.2 million on the
loans.

Plaintiffs sued U.S. TÎust on a number of
federal and state law theories, including
section 10(b) and Rule 10(b)-5. The Second
Circuit affumred the district court's dismissal
of the securities fraud claim becar¡se plaintiffs
"failed to establish loss causation between the
alleged misrepresentation and the plaintiffs'
own unwise investment decisions," 770 F.Zd at
314. At that point in text the Second Circuit
dropped a footnote disposing of the plaintiffs'
alternative claim, for the loss resulting from
the interest charges which they had to pay on
the loans from U.S. T?ust. The court of
appeals said at 314 n. 1:

The Bennetts also argue that even if we hold
that the misrepresentation did not cause the
loss resulting from the decline in the stock's
value, they should still be entitled to recover
the loss resulting from the interest charges.
We find this argument unconvincing. U.S.
Tþust is not alleged to have made any
misrepresentation with respect to the loans;
the Bermetts received the money that they
sought, for the purpose desired, and under
conditions that they understood and found
agreeable. The interest expense would
have been the same no matter how t'læ
Bennetts used the loan proceeds. Thus, we
cannot accept the complaint's
characterization of the interest expense as

an element of damages.
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A comparable concept of loss transaction ls
reflected in Monetary Management Group v"

Kidder Peabody & Co., 615 F.Supp. l2I7
(D.C.Mo.1985). A management adviser
brought an action agairut a brokerage firm
aleging that tlre frrm agreed to provide
marginable bonds and that two sets of bonds
plaintiff purchased were not marginable in
accorda¡rce with federal reserve regulations.
Plainti-ff asserted that the brokerage fü¡m's
misrepresentation violated section 12(2) of the
Securities Act of 1933, and also alleged
violation of state law and common-law
nisrepresentation. The district court found a
violation of section 12(2). In calculating
damages, the cou¡t rejected plaintiffs request
for return of the interest charges associated
with the bonds in questior¡ stating at 1223:

Defendants' objection is well-taken The
interest charges in question were incr¡¡red
bv MMG because Kidder, Peabody in fact
margined the bonds in question. During
the period of tirne that MMG had an account
with Kidder, Peabody, MMG received
exactly what it bargained for, namely,
marginable bonds or an investment on
credit. In this regard, Kidder Peabody and
Martin did not make any misrepresentatio¡rs
with respect to what MMG was receiving for
its interest pa¡rments.

Plaintiffs say that Chris-Craft is
distinguishable and rely upon Minpeco, S.A. v.
Hunt, 686 F.Supp. 420 (S.D.N.Y.1988). That
was an antitrust case in which defendants
manipulated the silver market. As the result
of d.efendants manipulation plaintiffs, who
held short positions in the market, were forced
to bonrow money "which *277 was required to
meet margin calls and close silver futu¡es and
forward positions." Id. at 425. Judge Lasker
held that the interest plaintiffs paid on those
bonowed funds was properly claimable as
damages sternming from defendants' antitrust
violation. He rejected defendants' argument
that the interest claim was the legal
equivalent of a claim for prejudgment interest,
a. concept defendants urged because
"prejudgment interest is granted only
sparingly in antitrust actions, it can only be
calculated that the close of trial after
damages, if any, have been established, and it
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may not be included for the pur¡loses of
trebling damages." Ið.. at 426. Judge Lasker
rejected the analory to prejudgment interest
and atlowed the clairn, denying defendarrts' in
limine rnotion to preclude it.

In Freschi v. Grand Coal Venture, 588
F.Supp. 1257 (S.D.N.Y.1984), plaintiff
i¡rvested in a li¡nited partnership as a tax
shelter. Defendants were held liable to hirn
for violation of section 10(b) of the 1934 Act
and state law fraud. Plaintiff claimed as an
item of damages an interest penalty assessed
by tlre IRS after its disallowance of plaintiffs
tax deductions. Judge Sweet denied the clairn,
reasoning that plaintiffs use of the unpaid tax
money prior to the IRS assessment
approxirnately equalled the interest penalty.
Judge Sweet said: "Accordingly, Freschi has
failed to meet the heavy burden a Rule 10b-5
plaintiff faces in attempting to prove
consequential damages, see Zeller, supra, and
an award for the interest penalty is
impenrrissible." 588 F.Supp. at 1260.

None of these cases is squarely on point.
But I think that defendants have the better of
the argument. Chris-Craft stands for the
proposition that a section 10(b) plaintiff
claiming consequential damages bears the
heavy burden of establishing a causal nexu6
"with a good deal of certainty." Plainti.ffs at
bar say they have done so: "Because plaintiffs
overpaid by $50 million" they had to issue an
extra $50 million of IRNs. Because they
issued an extra $50 million of IRNs they have
had to pay interest on them." Brief at 134.
That may satisfu transaction causation, but
more recent authority illustrated by Bennett
requires loss causation as well, and there is no
zuggestion that defendants'
misrepresentations played a direct part in the
form or conditions of the debt Polycast
incurred, or that Polycast did not obtain what
it bargained for in borrowing the money.

I conclude that defendants' objection to this
item of damages is well taken

l32l I deny defendant's motion to strike
plaintiffs' clai:rr for punitive damages.
Punitive damages are not recoverable in a
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section 10(b) action, but may be recovered
under pendent state claims. See Meyers v.
Moody, 693 F.2d 1L96, 1220 (5th Cir.1982),
reh'g denied, 701 F.zd 173, cert. denied, 464
u.s. 920, 104 s.cr. 287,78 L.Ed.2d 264 (1983).

Plaintiffs at bar assert state and common law
clairns against defendants for fraud. Under
New York law, which governs, "punitíve
damages may be awarded when fraud is gross,
wanton or willful, whether or not directed at
the public generally." Ostano
Commerzanstalt v. Telewide Systems, Inc.,
880 F.2d 642, 649 (2d Ctu.1989) citing New
York cases. See also Roy Export Co.
Establishment of Vaduz v. CBS,Inc.,672F.2ð.
1095, 1106 (2d Cir.) ("New York law clearly
permits punitive damages where a wrong is
aggravated by recklessness or willñrlness"),
cert. denied, 459 U.S. 826, 103 S.Ct. 60, 74
L.Ed.2d 63 (1982). In Ostano the court of
appeals confurned an award of punitive
damages on the basis of the district court's
finding that defendant "entered this
transaction from the outset with a clear and
blatant intent to defraud." 880 F.2d at 646-

In the case at bar, plaintiffs allege that
defendants deliberately exaggerated Plastics'
projected earnings, thereby manifesting "a
clear and blatant intent to defraud." That
intent wa6 irnplemented most recently,
plaintiffs argue, when Polycast renounced the
SPA because ofthe reduced earnings forecasts,
only to be lured back to the negotiating table
with assr¡rances of the accuracy of the
September 5, 1986 $13.3 million projection-
There is evidence in.the record which would
permit, although it would not require, the jury
to conclude that at least certain defendants
engaged in *278 "gross, wanton or wilÌful"
fraud. Accordingly I deny the motion to strike
the claim for punitive damages.

Conclusion

For the foregoing reasons, defendants'
motion for srurunarJr judgment dismissing
plaintiffs' fourth claim under the RICO
statute is granted. There being no just reason
for delay, the Clerk ofthe Court is directed to
enter judgment dismissing that claim. See
Rule 54(b), Fed.R.Civ.P.
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As required by the Second Circuit authority,
see, ê.8., National Bank Washington v.

Dolgov, 853 F.2d 57 (2d Ctu.1988), I state mv
reasons for cerbi-fuing a judgment dismissing
plainti-ffs'RICO claim at this time.

Wlrether or not plaintiffs can satisfu the
continuity requirement of the RICO claim
poses a discrete question which is capable of
resolution on the present record. Whether or
not trebled damages are available to plaintiffs
if they prevail on the merits is a question of
considerable irnportance to all parties. An
appellate ruling on the issue in advance of
trial may enhance settlement negotiations.

If the parties decline to negotiate or nothing
comes of settlernent efforts, then the
alternative to a Rule 54(b) certification on the
RICO question at this time is to send the case

to trial with the question unresolved at the
appellate level. For the reasons stated in this
Opilion, I do not think plaintiffs state a viable
RICO clai¡n. Accordingly I will not submit
that claim to the jury. If my judgment on the
issue is reversed by the court of appeals after
what is sure to be a protracted trial, then the
case will have to be tried again with the RICO
clairn reinstated.

There are accordingly compelling reasons of
practicality and e:çediency for certifying a
judgment under Rule 54(b) dismissing
plaintiffs' RICO claim under Rule 54(b).
There is recent Second Circuit authority for
doing so. See Cullen v. Margiotta, 811 F.Zd
698, ?12-13 (2d ctu.1987).

Defendants' motion for surrrmar¡l judgrnent
is in all other respects denied.

It is SO ORDERED.

792 F.Supp.244,Fed. Sec. L. Rep. P 96,803,
RICO Bus.Disp.Guide 8016

END OF DOCUMENT
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Not Reported in F.SuPP.2d
(Cite as: 2003 WL 22118977 (S.D.N.Y.)

Only the Westlaw citation is currently
available.

United States District Court,
S.D. New York.

PPI ENTERPRISES 0.S.), INC., Plaintiff'
v.

DEL MONTE FOODS COMPANY and
Morgan Stanley & Co., Inc., Defendants.

DEL MONTE FOODS COMPANY, Thfud-
party Plaintiff,

t¡.

W.R. HIIFF ASSET MANAGEMENT CO.,
L.P., W.R. HuffAsset Management Co.,

L.L.C.,
and Charterhouse Equity Partners, L.P.,

Third-party Defendants.

No.99 Civ. 3794(BSÐ.

Sept. 11,2003.

Shareholder brought action against
cor¡roration and its investment banker,
aüeging fraud, breach of contract, rregligent
misrepresentation, breach of frduciary duty,
and aiding and'abetting breach of fi-duciary
duty. Defendants irnpleaded third-parby
defendants, asserting claims of contribution
and indemnifrcation. Upon defendants' and
third-party defendants' motions for sumrnar¡l
judgment, the District Court, Jones, J., held
that: (1) defendants couìd not be held liable for
coûlmon law fraud under New York law since
sha¡eholder could not establish element of
reasonable reliance; Q) negligent
misrepresentation clairn was duplicative of
shareholder's breach of contract claim; (3)

summary judgment in favor of corporation was
precluded on breach of contract claim; and (4)

contribution was not available when the
underþirg claim was for breach of contract.

Corporation's motion granted in part and
denied in parb; investment banker's and third-
party defendants' motions granted.

West Headnotes

[1] Brokers 106
65k106
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[1] Coryorations 186
101k186
Under New York choice of law principles, New
York law applied to shareholder's fraud and
misrepresentation claims against Maryland
corporation and its fraud claim agairst
corporation's invest¡nent banker; New York
was not only principal place of business of
both shareholder and investment banker, but
was also the place of the gteat majority of
comrnunications at issue, and thus New York
had a greater interest in the case than
Delaware, where bankruPtcy court
proceedings resulted in order compelling
auction of shareholder's stock.

[2] Action l7
13k17
Proponent of foreign law must show that it
differs materially from law of forum state.

[3] Brokers 34
65k34

[3] Corporations 186
101k186
Even if corporation and its irrvestment banker
made material misrepresentations or
omissions with respect to Ureir knowledge of a
pending sale ofcorporation or their valuations
of shareholder's stock, they could not be held
liable for common law fraud under New York
law since shareholder could not establish
element of reasonable relianpe; shareholder,
which was forrrred to acquire companies in
both North and South America in order to
expand the global presence of its corporate
parent, was a sophisticated business entity
subject to higher level of scrutiny and either
failed to pursue or failed to reasonably
incorporate into its own analysis of its stock's
value a. series of disclosures made by
corporation and investment banker.

[4] Corporations 186
101k186
New York law did not permit shareholder to
maintain negligent misrepresentation claim
against corporation based on an alleged
breach of a duty of care stemming Ílom
contractua-l relationship between the parties;
negligent misrepresentation claim was

6)
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duplicative of shareholder's breach of contract
claisr based on corporation's alleged failure to
reasonably respond to requests for information
in good faith.

[5] Corporations 186
101k186
Even if corporation made material
misrepresentations or ornissions with respect
to its knowledge of a pending sale of
corporation or its valuations of shareholder's
stock, it could not be held liable for rregligent
misrepresentation under New York law since
shareholder could not establish element of
reasonable reliance; shareholder, which was
formed to acquire companies in both North
and South America in order to expand the
global presence of its corporate parent, was a
sophisticated business entity subject to higher
Ievel ofscrutiny and either failed to pursue or
failed to reasonably incorporate into its own
analysis of its stock's value a series of
disclosures rnade by corporation

[6] Federa-l Civil Procedure 25Lg
1704k2513
Genuine issues of material fact existed as to
whether requests for documents by
shareholder were reasonable under Maryland
law, whether corporation adequately
responded to those reasonable requests, and
whether corporation waived any claim that it
had to enforce contractual requirement that
requests for information be in writing because
of its continual response to shareholder's oral
requests for documents and information,
precluding sunmarJ¡ judgment in favor of
corporation on breach of contract claim based
on its alleged failure to reasonably respond to
requests for information in good faith.

[7] Contribution 3
96k3
Under New York law, contribution was not
available when the underlying claim was for
breach of contract. McKinney's CPLR 1401.

[8] Indemnity 64
208k64
Where shareholder's ulderlying complaint
charged corporation with direct liability for
breach of contract and not constructive or
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vicarious liability based on ¡ts relationship
with other parties, there could be no third-
party clairn under New York law for
indemnification for that breach of contract.

Opinion

JONES, J

*1 Plaintiff PPI Enterprises (U.S.), trnc.
("PPm") frled this action in May of 1"999

against Defendant Del Monte Foods Company
("Del Monte") and Defendant Morgan Stanley
& Co., Inc. ("Morgan Stanley") alleging fraud,
breach of contract, negligent
misrepresentation, breach of frduciary duty,
and aiding and abetting breach of fiduciary
duty. Del Monte and Morgan Stanley moved
to dismiss PPIE's claims pursuant to
Fed.R.Civ.P. 12(c), and this Court issued an
opinion on thei¡ motions in September 2000.
tFN11 In the 2000 opinion, the Court granted
Del Monte's motion to dismiss the breach of
frduciary duty claim, but denied its motion to
dismiss the breach of contract, fraud, and
negligent misrepresentation claims. With
respect to Morgan Stanley's motion, the Court
dismissed PPIE's claims of negligent
misrepresentation and aiding and abetting a
breach of frduciary duty. It denied, though,
Morgan Stanley's motion to dismiss the fraud
claim. After this opinion issued, Del Monte
and Morgan Stanley frled motions for
su¡nmarJ¡ judgment on the remaining claims.
These motions are now before the Court.

FNl. The September 2000 opinion amended an

earlier decision issued on August 18, 2000.

Also before the Court are motions by the
Third-Party Defendants in this case, W.R"
Huff Asset Management, Co., L.P., W.R. Hutr
Asset Management, Co., L.L.C. (collectively
"Hufl Asset Management"), and Charterhouse
Equity Partners, L-P. ("Charterhouse"). DeI
Monte impleaded these Thtud-Parby
Defendants, asserting claims of contribution
and ildemni-fication. The Third-Party
Defendants have moved for summârT
judgment as to these claims.

I. FACTUAL BACKGROUND
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The following chronolory of events is based
on the Court's review of the extensive record
in this matter. Unless otherwise indicated, all
facts are undisputed.

A. Preliminary Backg¡ound

PPIE was formed in MaY 1988 bY its
corporate parent, Polly Peck International
PLC ("Polly Peck"), to expand Polly Peck's
global presence in the produce industry.
(Compl.{ 11). In January 1990, PPIE acquired
for $12.6 million all of the outstanding shares
of Series D Preferred Stock and 10,000 shares
of Class A Common Stock of Del Monte Foods
Company ("Del Monte"), a Maryland
cor¡roration previously known as DMPF
Holdings Corp. (Compl.f 13). PPIE's stake in
Del Monte represented approximately 2.67o of
Del Monte's total corrunon stock and 5'97o of
the liquidation value of Del Monte's preferred
stock, which had been issued in a number of
series. Dividends on the Series D Prefened
Stock (as well as the other series) were
payable in-kind, and Series D Prefened Stock
was, by its terms, junior in liquidation
preference to the Series A and B Prefened
Stock, which had been issued to other
stockholders. The other m4jor stockholders of
Del Monte included Huff Asset Management
Co. (which held approximately 37.77o of the
liquidation value of Del Monte's total
preferred stock outstan¿ling artd 24.7Vo of lls
total coÍtmon stock outstanding),
Charterhouse (which held approximately 18

.47o of the liquidation value of Del Monte's
total preferred stock outstanding and 8.21o of
its total cornmon stock outstanding), Merill
Lynch, Kikkoman Corporation and mernbers
of DeI Monte management.

*2 In connection with the acquisition of the
Del Monte stock, PPm, the other stockholders
and Del Monte entered into a Stockholders
Agreement dated January 9, 1990 (the

"stockholders Agreement"). (Compl.{ 14). The
Stockholders Agreement placed restrictions on
the transferability of the prefened stock and
provided the holders of the preferred stock
with veto rights with respect to certain change
of control transactions.(DU Ex. 2, $$ 3, 4). In
additiorç the Stockholders Agreement
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provided in $ 2.12 that:
[DeI Monte] shall, at its ex¡lense, provide to
each Stockholder ... (b), as promptly as

practicable, such financial statements and
other information, including, without
limitatior¡ month-ly marurgement reporfs as

such Stockholder may reasonably request.
(Compl.f 14.).

In October 1990, Polly Peck was placed in
insolvency ad-nrinistration, the U"K.
equivalent of a bankruptcy proceeding.
(Compt.{ 20). The administrators of Polly Peck
were employees of the accounting firm
Coopers & Lybrand, now known as

PriceWaterhouseCoopers. (Kett Dep. at 16-18).

Thereafter, PPIE's primary focus was to
Iiquidate its assets and reduce its expenses.
(Compl.{ 20). These efforts were led by
Michael Herz ("Herz"), PPTE's sole employee,
who was at the time based in Connecticut.
tFN2l (Herz Dep. at 13, 459). In carrying out
his activities, H:erz apparently conferred
regularly with Polly Peck's London-based
admirristrators, primarily Anthony Kett
("Kett"). (Herz Dep. at 13-14; 33).

FN2. [n November 1996, Herz moved from

Connecticut to New York.

In September 1991, PPIE vacated its ofüce
space in Manhattan, despite the fact that its
Iease had seven years remaining. (Compl.f
20). The land.lord, Solow Building Company,
which was controlled by Shelden Solow
(together "Solow"), comrnenced litigation
against PPIE in the United States District
Court for the Southern District of New York
in November 1991. (Compl.![ 20). In October
1992, Solow won a judgment against PPm,
but an assessment of damages was deferred
pending a separate trial. (Compl.Í 20).

In September t992, PPIE asked whether
Merill Lynch, another stockholder of Del
Monte, would be interested in acquiring its
Del Monte stock. (Compl.{ 16). In response to
Merrill Lynch's indication that it might be

interested in acquiring PPIE's Del Monte
stock for approximately $2 million and to the
fact that DeI Monte itself might be interested
in acquiring PPIE's Del Monte stock for $2.5
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núllion" PPIE requested from DeI Monte the
opportunity to review information that would
assist it in evaluating a potential sale of the
Del Monte stock at these values. (Compl.{ 17).

After executing a confidentiality agreement
prepared by Del Monte, PPIE was given the
opportunity to review all relevant non-public
financial information in Del Monte's
possession- (Compl.{ 17). PPm subsequently
decided not to sell its Del Monte stock at that
time. (Compl.{ 17).

In July 1993, an investor group led by
Mexican financier Carlos Cabat offered to
purchase Del Monte for an equity value of
$325 million, an offer that was subsequently
reduced to $276 million (DM Exs. 6, 7). I¡r
October 1993, Del Monte's investment banker
notified Del Monte's stockholders, including
PPIE, of the proposed transaction with Cabal.
(Compl.$ 18). During the course of the
negotiations that took place after the offer was
made, PPIE was provided with detailed
information about the proposed transaction
and, subject to the conñdentiality agreement,
was invited to participate in negotiating
sessions with Cabal and in meetings of Del
Monte's Board of Directors. (Compl.{ 18).

Thereafter, the stockholders, relying upon
inforrration provided by Del Monte, agreed
among themselves about the allocation of the
proposed purchase price, with PPIE to receive
approxirnately $10 million for its DeI Monte
stock. (Compl. f 19). In June 1994, DeI Monte
entered into a merger agreement with Cabal.
(DM Ex. 1). However, the transaction failed to
close for reasons u¡rrelated to this matter.
(Compl.f 19).

B. 1995: PPIE's Seeks to Sell Its Del Monte
Stock

*3 In June 1995, IJerz (PPIE's sole
employee) and Kett, as representative of Polly
Peck's London-based administ¡ators, Coopers
& Lybrand, met with DeI Monte in an attempt
to convince Del Monte and/or its other
stockholders to allow PPIE to sell or transfer
its Del Monte stock to Solow. (Compl.Í 21).
Alternatively, they asked whether Del Monte
or arry of the other stockholders would be
interested in acquirfug its DeI Monte stock for
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a "fair price." (Compl.'![ 21). At that meeting,
Del Monte resisted any sale or transfer to
Solow, and indicated that it was unlikely to be
interested in acquiring PPIE's Del Monte
stock for a price in excess of $500,000, Êince
the total equity value of the company had
declined to less than $100 million. (Compl. {
12; DM Exs. 8, 9; Kett Dep. at 46; see DIV{
Mem. at 6, DM Ex. B at 6414). DeI Monte
discussed some of the operational and
financial challenges that it was currently
facing and told Herz and Kett that it expected
to hire Morgan Stanley as its new investment
banker to advise DeI Monte on its
alternatives, including an operational
restructuring, a potential sale of non-U.S.
assets and/or a frnancial restructuring, with
the potential for an initial public offering
within two years time. (DM Ex. 8 at 6413-14).

Shortly after this meeting, Del Monte sent
Kett detailed financial information, including
its internal frnancial projections for the fiscal
year ending June 30, 1996, upon condition
that this information be kept confrdential.
CDM Ex. 13 at 6388). In late June or early
July 1995, PPIE asked Prudential Securities
Incorporated ("Prudential") to provide it with
a "desk assessment" of the value of PPIE's Del
Monte stock and tn act as "frnancial advisor"
to PPIE. (DM Ex. 14 at 6903-04). On July 7,
1995, Kett sent frnancial information on Del
Monte, including financial projections, tFNSl
to kudential. (See DM Ex. 14). On August 1,

1995, Prudential sent a letter to Kett stating
its view that the value of PPIE's stock was $3-
$5 million to a frnancial buyer, but perhaps up
to $12 million if the shares could be converted
into common stock and traded publicly. (DM
Ex. 15 at 6963-64).

FN3. The cover letter from Kett to Prudential

indicates that Del Monte's "forecast income

stjatements for the years 1,994 to 2001 as submitted

to the banks" were enclosed. These forecasts are

not themselves part of the record of this case. It is

unclear from the record which projections were

actually sent to Prudential.

In August 1995, Morgan Stanley was
formally retained as Del Monte's financial
advisor. tFN4l (DM Ex. 10). In October 1995,
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Morgan Stanley provided Del Monte's Board
of Directors with a prelirninary analysis of the
company's restructuring alternatives, and
advised that the company pare back its non-
core, non-IJ.S. businesses. (iWS Exs. 15 at 6-7;
20 at 1-3). Morgan Stanley suggested that, once
such restructuring steps were taken, DeI
Monte would be better situated for a potential
sale, merger or initial public offering- (MS Ex.
15). Del Monte's Board instructed Morgan
Stanley to convey to the market that Del
Monte was not for sale, but would be willing
to listen to u¡rsolicited proposals. MS Ex. 16

at 81). From November 1995 through August
1996, Del Monte streamlined its business by
selling a number of non-core businesses and
changed its pricing stratery, which enabled it
to improve frnancial performance and better
position itself for a potential sale, merger or
initial public offering. CI![,S Exs. I5 at 6-7, 20
at 13).

FN4. PPIE wâs awâre that Morgan Stânley was (or

was about to be) Del Monte's investment banker as

early as July 14, 1995. (See DM Ex. ll at 6364).

C. 1996: PPIE's Continued Efforts to Sell lts
Del Monte Stock

*4 On January 31, 1996, a representative of
Coopers & Lybrand, acting on behalf of PPIE,
offered to sell its DeI Monte stock to Del
Monte for $4 million, the midpoint of the
valuation range that had been suggested by
kudential. (lWS Ex. 7). On March 6, 1996, Del
Monte's Board of Directors authorized the
company to pay up to $2 million for PPIE's
Del Monte stock, and instructed Morgan
Stanley to approach PPIE with an initial offer
of S1 million. (Herz Dep. at 5). At about the
same tirne, representatives of Texas Pacific
Group ("TPG"), a frnanciaL buyer of operating
businesses, expressed to Morgan Stanley and
to Huff Asset Management (DeI Monte's
largest shareholder) its strong interest in
exploring the acquisition of Del Monte. tFNSl
CPPIE Ex. 50 at 962). At that ti¡ne, TPG was
told that Del Monte was in the midst of
restructuring its operations and would not
consider offers for the company until that
process was complete. (PPIE Ex. 50).
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FN5. The March 1996 expression of interest by

TPG is referred to only in a September 1996 letter

fiom TPG to Morgan Stanley discussed infra. No

other details are part of the record in this case.

On April 4, 1996, in response to Solow's
motion to set a trial date for the damages
phase of its action against PPIE for breach of
the lease, PPIE filed for banlauptcy in the
United States Bankruptcy Court for the
District of Delaware, the state of its
incorporation. Despite PPIE's bankruptcy
filing, negotiations among the parties
regarding the possible sale of PPIE's stock to
DeI Monte continued.

On April 30, 1996, Kett met witJl Morgan
Stanley and requested Del Monte's latest
interim frnancial resuLts. (Kett Dep. at L7L-
173). On May 2, 1996, Del Monte provided
Kett with its interim financial results for the
quarters ending Septernber 30 and December
31, 1995 and its internal frnancial model
dated April 30, 1996, which contained
projections for tlre remaining two months in
its fiscal year ending June 30, 1996. (DM Ex.
19 at 18669). This financial model showed
projected earnings before interest, taxes,
depreciation and amortization ("EBITDA") of
$85 million for the fiscal year ending June 30,
1996. (DM Ex. 19).

The aggregate value of the company was
then estimated by multiplying the projected
EBffDA by a multiple, which was based on an
analysis of comparable companies and
transactions. The company's debt was then
subtracted from the aggregate value to arrive
at an estimate of the equity value of the
comp¿rny. tFN6l (DM Ex. 19). Based on an
EBffDA multiple of 6.25x and approximately
$420 million of projected debt, these materials
showed a total equity value of Del Monte of
$102.5 million. (DM Ex. 19). This estirnate
stood in contrast to the accreted value [FN7]
of the four series of prefened stock senior to
the Series D Preferred Stock hetd by PPIE
(desig¡ated Series 41, Series 42, Series B and
Series C), which as of June 30, 1996, IFNBI
was projected to be approxirnately $384
million. (DM Ex. 19). As a resuLt, i¡t a
liquidation scenario that generated $102.5
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million of equity value, PPIE's Series D
Preferred Stock would have no "economic
value." In a sale or liquidation, the Series D
Preferred Stock would, however, have some
"holdup" value, given its veto rights with
respect to certain types oftransactions.

FN6. This method of valuation, known as the

EBITDA multiple method, is a widely used method

of valuation. PPIE has ûot contested the

appropriateness of this methodology.

FN7. The preferred stock paid dividends 'in-kind,"
meaning that rather than a cash payment the holders

received additional face value of preferred stock on

every dividend date. As a result, the face value of
the preferred stock "accreted," or increased in

value, periodically.

FN8. PPIE makes reference to an April 30, 199ó

analysis prepared by Morgan Stanley, which they

argue shows that, in fact, PPIE's Del Monte stock

coutd have been worth up to $5.6 million at that

time. (PPIE Mem. at 29-30). The meaning of fhe

Morgan Stânley analysis referred to and included in

the record, however, is not self-evident and there is

no explanation of it, in testimony or otherwise. (See

PPIE Ex. l5). The Court, therefore, places little

weight on the significance of this analysis.

+5 In t,Le May 2, L996 cover letter to Kett
that accompanied these fi¡arrcial materials,
Del Monte's Chief Financial Offrcer wrote that
Del Monte was projecting "a very strong
perforrnance" for its fiscal fourth quarter
ending June 30, 1996, and invited Kett to call
with any questions. (DM Ex. 19). Kett does not
recall asking arry follow-up questions or
forwarding any of this material to Her¿. (DM
Mem. at 9). On May 7, 1996, though, Kett
informed Del Monte that he intended to
provide the financial information to
kudential. tFNgl Kett also requested that
Del Monte send him interirn frnancial
statements for its fiscal third quarter ending
March 30, 1996 when available. (Kett Dep. at
174-75). On May 22, 1996, Del Monte complied
with this request by sending Kett the
company's interim results for the quarter
ending March 31, 1996. (DM Ex. 20).

FN9. Although Kett also indicated that he would be
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authorizing Prudential to speak directly on PPIE's

behalf, there is no evidence that Prudential ever

actualty did so.

Shortly thereafter, on June 4, 1996, Kett
spoke with Robert Berner ("Berner") of
Morgan Stanley tFNlOl to continue the
negotiations regarding Del Monte's
willingness to buy back PPIE's Del Monte
stock. (PPIE Ex. 7, pp. 82-84). Berner told him
that he believed the total equity value of Del
Monte to be between $90-$175 million as of
June 30, 1996, based on a rnultiple of 6-7x
projected EBITDA of $85 million and $420
million of projected debt. (i\[S Ex. 29). Berner
also told him that PPIE's Del Monte stnck
thus had "zero economic value" because the
senior series of preferred stock had an
aggregate accreted value of $384 million (MS
Ex. 29). Berner further stated that the value
of the senior series of preferred stock had been
increasing at a gteater rate than the rate at
which Del Monte's earrrings were growing,
thus suggesting that time was working
against PPm in the negotiations. CMS Ex. 29;
Tr. 185-87).

FNl0. Berner was a Principal in Morgan Stanley's

fnvesffnent Banking Deparrnent, and apparently

had primary senior-level responsibility for Morgan
Stanley's assignments on behalf of Del Monte,

which included making presentations to Del
Monte's Board of Directors.

In that same conversation, Kett asked
Berner whether there was "any prospect on
the horizon" for a sale of Del Monte. (I\Í,S Ex.
29). Berner replied "no" and added that the
company had been up for sale for a time but
that there had been no buyers, particularly
none in the food industry. CAILS Ex. 2Ð.
However, Kett's notes of the conversation,
which he adopted at his deposition, indicate
that Berner went on to say that there was
"Iikely to be a financial buyer in a year's
tirne." (Kett Dep. at 212-213: MS Ex. 29).

Notably, Kett did not i¡form either Prudential
or Herz of Berner's statement about the
likelfüood of a financial buyer. tFNlll (Kett
Dep. at 2t2-213;MS Ex. 29).

FNlt. Kett explains that he did not inform
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Prudential or Herz of Berner's ståtement because he

did not take Berner's comment literally, believing

instead that there was "no real prospect for a sale."

(Kett Dep. at 213:215). Nonetheless, it is

undisputed that Berner did tell Kett there would be

a financial buyer in a year's time.

D. June--september 1996: PPIE Negotiates
with Del Monte Regarding a Sale of Its Del
Monte Stock and Makes Requests for
Information

On June 24, 1996, Berner wrote to Kett and
indicated that DeI Monte was prepared to pay

$1 million for PPIE's Del Monte stock, and
that this offer would remain open until July
15, 1996. 0\(S Ex. 9 at 6780-81). As
justification for this offer, the letter stated
that, using an EBITDA valuation
methodology and a range of mu-ltiples of 6-7x,

the total equity vafue of Del Monte would be

in the rarlge of $L05-$190 milliot (MS Ex. 9).

The letter further stated that, at this range of
equity values, PPIE's DeI Monte stock had "no
economic value" since the accreted value of
the senior series of preferred stock was $384
million (MS Ex. 9)., Kett forwarded this letter
to H;erz shortly after he received it. (Herz Dep.

at 143).

*6 Herz then spoke with Philip Shantz, a
Senior Vice-kesident at Prudential, in an
apparent attempt to reconcile the $1 million
offer from Del Monte with Prudential's
previous view that PPIE's Del Monte stock
was worth $3-$5 million (DM Ex. 26 at 2994;
Herz Dep. at 254). Prudential orally replied
that it was their current belief that Prudential
could not sell PPIE's DeI Monte stock for
much more than $1 million, and that the
earlier $3-$5 million valuation was based on
factors that were no longer present. tFNl2l
(DM Ex. 26 at 2995). As a result, Prudential
"strongly recommended" that PPIE accept the
$l mitlion offer. (DM Ex. 26 at'2295). Herz did
not share with Del Monte the fact that
Prudentiat had revised its valuation
d.ownward, as Herz understood that he and
Del Monte were engaged in "arrn's length"
negotiations regarding the sale of the Del
Monte stock. (Herz Dep. at274;255'257).
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FNl2. In particular, Prudential based its

conclusions on a belief that Del Monte had nor

achieved its targeted results for the nine months

ending March 31, 1996, '[would] most likely not

achieve their targeted results for the year," and thât

Del Monte's business volume appeared to be

declining rather than growing. The record is not

clear regarding what information Prudential retied

upon in making these assessments.

During the summary of 1"996, Herz spoke to
Berner a number of times about Del Monte's
$1 million offer. (See Herz Dep. at23t).In one
of their July 1996 conversations, Herz asked
DeI Monte for "arty and atl information
regarding DeI Monte, its affairs, in order to
assist [PPIE] in determining whether or not a
million dollars was a fair price and the highest
and best price that tPPml could achieve."
(Herz Dep. at L82). Herz acknowledged that he
did not speciS what information he wanted
and that he Ieft it to DeI Monte to determine
what information to send to PPIE. (Herz Dep'
at 185-86). Del Monte replied that the
company year-end financial statements (for
the fiscal year ending June 30, 1996) would be
published shortly and would be delivered to
IJ¡erz at that time. (Ilerz Dep. at 184). On
August 23, 1996, Herz again spoke to Del
Monte and asked specifically for the June 30,

1996 audited. financiat statements. (Herz Dep.

at 194). Although the frnal audited fi-nancial
statements had not yet been completed, on
August 28, 1996, Del Monte sent H.eru
detailed drafts of its June 30, 1996 frnancial
statements. (DM Ex. 27). Subsequently, Herz
was provided with the final audited financial
statements. (MS Ex. 32).

Additionatly, during their conversations
that summer, Berner told Herz that PPIE's
Del Monte stock had no inherent value but
only had blocking or veto power. (Hen Dep. at
2993). He also told Herz several times during
those months that DeI Monte was regularly
receiving unsolicited, general elçressions of
interest from potential buyers, but that tlrere
was nothing "speciftc." (Herz Dep. at 2993; see

also Herz Dep. at 230-31). Finally, Berner
informed Herz that no due diligence
concerning a potentiat acquisition of Del
Monte was occurring. CIIerz Dep. at 231).
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On September 4, 1996, Herz asked Berner
for any other information, in addition to the
June 30 financial statements which he had
already received, tFNl3l that Morgan Stanley
could provide that would help him evaluate
the $1 million offer. (IWS Ex. At 10)' Irt
response, Berner referred to the existence of
an offering memorandum related to arr
exchange offer and agreed to send it to Herz.

tFN14l (Herz Dep. at 287). Also during this
September 4, t996 conversation, Berner told
Herz that Del Monte "had been in play and
was on a regular basis receiving inquiries
from potential interested parties." (Herz Dep.

at 287, 299). H:erz made no further inquiries
about the identities of these irrterested parties,
nor did he convey the fact that Del Monte had
received such inquiries to Prudential, though
he did convey it to Kett. (Herz Dep. at 301)'

FNl3. It is unclear whether Herz had received the

frnal audited süatements at this time or only the draft

financial statements.

FNl4. This document was provided to PPIE in

November 1997 and is discussed infra.

*7 In response to PPIE's request for an
extension of the deadline on Del Monte's $1
million offer for the Del Monte stock
(apparently made by Herz during this same

September 4, 1996 conversation), by letter
dated September 4, 1996 Berner confirmed to
Herz that the deadline had been extended
through September 30, 1996. (DM Ex. 28 at
2344-45). Using identical language to the
language used in Berner's June 24,1996 letter
to Kett (which Herz had previously seen), this
lettær to H;em again estirnated the equity
valuation of DeI Monte at $105-$190 million.
(DM Ex. 28 at 2344-45). H:erz understood that
the valuation contained in the Septernber 4
letter was based on Del Monte's EBITDA as of
June 30, 1996, and therefore that the
September 4 letter did not contain an updated
valuation of Del Monte. (Herz Dep. at 208-09).

Then, on September 23,1996, TPG wrote a

letter to Berner of Morgan Starùey in which it
reiterated its "strong interest in exploring the
acquisition of DeI Monte" and stated that it
understood that "the Company's board is now
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considering the sale of Del Monte itself""
(PPIE Ex. 50 at 962). This document was nat
provided to PPIE.

Later that month, on September 30, 1996,
Del Monte provided Huff Asset Management
(its largest shareholder) with its internal
finarrcial projection model dated as of
September 26, 1996. (PPIE Ex. 51 at 144-151).
This model showed that Del Monte's actual
EBITDA for the fiscal year ending June 30,
1996 (after adjusting for a number of non-
recu:nring items) was $92 million, or $7 million
higher than the $85 million that t,Le model
provided to PPIE on June 2, 1996 had shown.
tFNl5l (PPIE Ex. 5L at 144-151). It also
showed a projected EBITDA of $103 million
for the twelve months ending December 31,
1996 (i.e. a different time period than that
used in the projections previously provided to
PPIE). (PPß Ex. 51 at L44'5L) (emphasis

added). Using a multiple range of 6-7x and a
projected debt balance as of December 31,
1996 of $357 million (compared to $420
million as of June 30, 1996), Del Monte
indicated that its projected total equity value
as of December 31, 1996 was $262-$365
milIion- @PIE Ex. 5 at 144-t5t) (emphasis

added). The foregoing analysis was also not
provided to PPIE. tFN16l

FN15. In calculating the $92 million figure, Del

Monte mâde a number of pro forma adjusûnents to

reflect the sale of certain non-core assets that it had

completed during fiscal 1996. Although PPIE had

received the detailed draft of the June 30, 1996

furancial statements as well as the actual audiæd

financial statements, it is unlikely that it would have

been able to arrive at the $92 million figure on its

own from these documents. However' as

mentioned before, the Sepûember 4, 1996

supplement to the July 15, 1996 offering

memorandum, which was provided to PPIE, stated

that the company's achral operating perfonnance in

fiscal 1996 was $6-tl mitlion higher than earlier

projected. PPIE would have been able to calculate

the EBITDA at $91 to $97 million had they used

this information.

FNl6. The Court notes, however, that even at the

top end of the range of values included in the

analysis given to Huff Asset Management' PPIE's
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Del Monte stock would stiil have had no "economic

value."

E. October--December 1996: Del Monte
Exchanges Confrdential Information with
Potential Acquirers and hovides Disclosure
Updates to PPIE

Meanwhile, Del Monte had begun to position
itself for a rnajor structr¡ral transition: either
an "equity restructuring" or a "sale/merger."
(PPIE Ex. 49 at 19469). In September or
October 1996, Morgan Stanley created a nev¡
project name for its work in this regard with
Del Monte, which it called "Project Lodge."

lFNl7l (Weinberg T!. at 15-16). The existence
of this new "Project Lodge" $¡as not divulged
to PPm. (PPm Mem. at 14). Specificallv, on
October 7, 1996, Del Monte executed an
engagement letter with Morgan Stanley,
pursuant to which Morgan Stanley was
retained to work wit,l Del Monte "in
connection with the exploration of certain
strategic alternatives, including the sale,
tecapitalization or initial public offering" of
the company. (PPm Ex. 52 at 10736).

FNl7. Morgan Sønley's previous work for Del

Monúe, which involved advising on the sale of
certain assets and a possible refinancing of cert¿in

of its indebædness, had been called "Project

Kilimanjaro." (Weinberg Tr. at 15-16; Halpern Ex.

19,22).

*8 At an October 22,1996 special meeting of
Del Monte's Board of Directors, Morgan
Stanley irrformed the Board that "certain
informal inquiries had been received from
certain potential buyers irrterested in
obtaining inforrration with respect to [DeI
Monte'sl U.S. business ." (MS Ex. 33 at 2).

After discussion, the Board formally
authorized Del Monte's management and
Morgan Stanley to respond to these inquiries,
execute confrdentiality agteements and
provide preliminary frnancial and business
information to interested parties- (IWS Ex. 33

at2\.

On October 28, 1996, aPParentlY in
connection with its preparation of a fi¡ancial
inforrration package for distribution to
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potential buyers, Del Monte provided to
Morgan Stanley an updated internal frnancial
model, showing projected pro forrna EBITDA
for calendar 1996 of $115 miltion [FN18]
GPm Ex. 56 at 153). This model also showed
projected pro forma EBITDA of $120 million
for the fiscal year ending Jule 30, 1997.

tFNlgl (PPIE Ex. 56 at 153). On this same
date in October, Herz spoke to DeI Monte's
Chief Financial Officer by phone, and again
inquired whether Del Monte had any
additionat information that could assist PPIE
in evaluating the $1 million offer for the DeI
Monte stock. (Compl.f 33). Herz was told that
no further inforrration existed. (Compl.Í 33).
Moreover, Del Monte made no reference to
Project Lodge, to the Board's recent decision to
enter into confrdentiality agreements with
potential buyers or to the projection model
that had been provided on that date to Morgan
Stanley. tFN201

FNl8. The significant difference between this figure

and the $103 million figure that had been provided

to Huffon September 30, 1996 is not accounted for

in the record. The Court assumes that it relates to

additionat or different pro forma adjusÍnents that

the company was making in order to present its best

face to the market in the upcoming sale process.

FNt9. This is the fust reference to projections for

the full fiscal year ending June 30, 1997.

FN20. As discussed infra, a more complete

disclosure of the status of the potential sale process

was provided to Herz approximately two weeks

later.

Between October 28, 1996 and November 5,

1996, TPG and Hicks Muse (another financial
buyer of operating assets) entered into
confrdentiality agreements with DeI Monte
and were provided with certain business and
ñnanciaì i¡formation about Del Monte. (DM
Exs. 29 at 2L4L3,30). On November 7, 1996,

TPG held business and financial due diligence
meetings with Del Monte's management.

tFN211(PPm 8x.72 at 2805).

FN21. Hicks Muse held a similar meeting with Del

Monte on November 19, L997. (PPIE Ex. 72 at

2802).
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On November 8, 1996, Morgan Stanley
made a presentation to Del Monte's Board of
Directors. (PPIE Ex. 60). Morgan Stanley
reported to the Board that Del Monte's equity
value had been enhanced by tJle restructuring
of its operations and favorable business
conditions, and that the timing might be right
to pursue a sale of the company. (PPIE Ex. 60

at 369). Morgan Starùey's preliminary
valuation analysis as of that date suggested
that the equity value of Del Monte could be in
the range of $270-$375 mi-llion tFN22l (PPm
Ex. 60 at 377). Morgan Stanley recom¡nended
that Del Monte formally respond to the
ex¡rressions of interest that had been received,
and proceed to more detailed discussions and
ir¡formation sharing only if acceptabl.e

valuation ranges were provided. CPPE Ex. 60

at 408).

FN22. This arnlysis was based on Del Monte's

average pro forma EBITDA for the three years

ending June 30, 1996 through June 30, 1998 of
$113 million and an estimated debt balance of $420

million. (PPIE Ex. 60 at 378). The upper end of the

valuation range was based on a discounted cash

flow analysis. (PPIE Ex. 60 at 378). The Court

again notes that, even ¿t the upper end of this

valuation range, PPIE's Del Monte stock would

have had no economic value due to the liquidation

value of the senior series of preferred stock,

although, presumably, the 'hold-up" value would

increase with an increasing valuation range-

PPIE was not made aware of or given access

to the materials presented by Morgan Stanley
at this Board meeting. However, Del Monte's
outside counsel and Del Monte's Chief
Financial Ofücer called Herz immediately
after the November B Board meeting and told
IJerz tlrat potential buyers had approached
Del Monte, that Det Monte's Board of
Directors had authorized management to go

forward with the sale process, that
confidentiality agreements had been signed
and that prospective purchasers were to besin
due diligence. [FN23] (Samuels Dep. at 181-

82).Heru asked for no additional informatior¡-

FN23. PPIE does not offer evidence to dispute that

this disclosure was made and the record does

contain a letter from Meyers to Herz tlut refers to a
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November 8 phone call befween them. (PPIE Ex.

30 at 5465)

*9 Rather, between November 5, 1996 and
November 11, 1996, H:erz and Berner
continued, by phone, to negotiate the price
that Det Monte was willing to pay for the
stock. By November 11, 1996, the parties had
agreed to a price of $1.6 million, plus an
additional $400,000 payment if Del Monte
were sold within two years. tFN24l (PPIE Ex.
33; Herz TY. at 322, 324, 329-32, 355-60).

FN24. Although PPIE alleges in its Memorandum

of Law that during these negotiations it relied on
"the defendants' persistent and repeated

representations that the stock had nothing more than

nuisance value and that no sale of the company was

in process" (PPIE Ex. 60 at 378), this claim is

unsupported. The record does not contain any

evidence that Morgan Stanley made any

representation that PPIE's Del Monte stock had

"nothing more than nuisance value" during any of
these November phone calls and it reflects drat

Herz knew that a sale of Del Monte might be in
progress.

On November 14,1996, Del Monte's Chief
Fi¡ancial Officer sent Herz a draft stock
purchase agreement for PPIE's Del Monte
stock, which reflected the $1.6 million
agreement, along with certain "disclosure
updates which I described in or¡r telephone
conversation of Friday [November 81." GPm
Ex. 30 at 5465). The "disclosure updates"
included (1) an Offering Memorandum to the
holders of certain of Del Monte's subordinated
debt securities (the "Offering Memorandum"),
dated July 15, 1996 with supplements dated
August 22,1996 andSeptember 4, 1996; (2) a
draft notice of redemption to be sent to the
holders of certain of Del Monte's subordinated
debt securities, dated November 18, 1996 (the

"Draft Notice of Redemption"); (3) a copy of
the audited financial statements for the frscal
year ending June 30, 1996; and (4) Del
Monte's unaudited interi¡n financial
statements for the quarter ending September
30, 1996. (DM Exs. 1, 35).

These documents contained information
previously disclosed to PPIE only orally. For

@
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exarnple, Page 7 of the Offering Memorandum
stated:

The Company believes that the completion
of a frnanciaÌ restructuring ... coupled with
the focus by the Company on its core ...

operations [and] divestitu¡e of non-core
operations ... wiII increase the Board of
Directors' flexibility in reviewing its options
to maximize shareholder value through a
sale of the Company or an initial public
offering .... The Board of Di¡ectors intends
after the completion of the Exchange Offer
... to monitor the success of the Company's
recently irnplemented business strategy ...

and the efforts to sell Del Monte Latin
America and to restructure the Company's
equity, and to consider all relevant factors to
determine what additional measures could
be irnplemented to maxi¡nize shareholder
value, including a sale or initial public
offering, which could occur at any time.

(DM Ex. 1 at 5188) (emphasis added). Page 2
of the Draft Notice of Redemption (which
contains only two pages in total) stated in a

section entitled "Inquiries from Interested
Parties":

The Company has recently received
unsolicited inquiries from certain parties
which have requested information to
detenrrine if they may be i¡rterested in
pursuing an acquisition of [Del Monte]. The
Company has executed confrdentiality
agreements with such parties and has made
certain financial and business information
available to them. The Board of Directors of
the Company has not solicited offers and has
made no deteurrirration to sell the Company.

(DM Ex. 35 at 5510) (ernphasis added). The
September 4, 1996 supplement to the Otrêring
Memorandum also informed the reader that
the company's actual operating performance
in frscal 1996 was $6-$11 million higher than
previously projected. (MS Ex. 32 at 5153). The
September 1997 interim financial statement,
for its part, showed that Del Monte's earnings
were significantly higher in the three months
ending September 30, 1996 than in the
comparable year-earlier period, with operating
income having increased bv $16 million and
gross margin increasing frorn L3.97o to 2l-54o
(DM Ex. 35 at 5514,5518). Although the cover

letter accompanying these financial
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statements invited flerz to caII either DeI
Monte or Morgan Stanley with any questions,
Herz did not do so. (Herz Dep. at 348).

*10 lrr fact, H:erz reviewed these disclosure
documents only "briefly" and then filed them.
He did not send these documents to Prudential
and does not recall whether he had sent them
to Kett or to anyone at Coopers & Lybrand.
(DM Ex. Herz Dep. at 337-38). Nor does he
recall reading the disclosure regarding the
execution of confidentiality agreements and
the commencement of due diligence. (Herz
Dep. at 334-337).

Herz conceded that, had he been aware that
confrdentiality agreements were executed and
certain parties were conducting due diligence--
the very information contained in the Offering
Memorandum and flraft Notice of
Redemption-he would have considered it
important and would have asked follow up
questions of Del Monte. (Herz Dep. at 330-31).
Kett testified to the same effect, i.e. that, had
he seen the disclosure contained in the
Offering Memorandum and Draft Notice of
Redemption, he would have asked Del Monte
to disclose the identities of the interested
parties and to provide copies of ¿ìny

information provided to these parties. (Kett
Dep. at 227;502-504).

Nevertheless, on or about November 21,

1996, PPIE's bankruptcy counsel frled a
motion with the Banlcruptcy Court specifically
asking it to approve the sale of PPIE's DeI
Monte stock to Del Monte on the terms
contained in the ùaft stock purchase

agreement. tFN25l (Compl.{ 35). The draft
stock purchase agreement included an express
disclaimer by PPm of reliance on any
representations by Del Monte not contained in
the agreement, including representations
regarding the "operations, frnancial condition,
plars, [or] prospects" of Del Monte. (PPIE Ex.
30 at 5475). In addition, the draft stock
purchase agreement contained a

representation by PPIE that, among other
things, it was a sophisticated investor and was
satisñed that a-lt its questions had been
answered. tFN26l (PPIE Ex. 30 at 5475-76).
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FN25. Because PPIE harJ filed a bankruptcy

petition, it required the approval of the Bankruptcy

Court before it could enter into a binding agreement

to sell its Del Monte stock.

FN26. The stock purchase agreement that PPIE

executed with Solow on January 23, 1997

(discussed infra ) contained a similar representation

by PPIE.

F. December 1996--January 14, 1997: The
Parties' Dealings with the Bankruptcy Court

On December 3, 1996, TPG indicated to
Morgan Stanley that it did not think the total
equity value of Del Monte was greater tJran

$100-$150 million. (nlf,S Ex. 6 at 43). This
âmount was much lower than the values
projected by Morgan Stanley in its November
8, 1996 presentation to Del Monte's Board of
Directors, and was considered an "insult" by
Del Monte management. (IWS Ex. 6 at 44,46).
Because Del Monte's Board of Di¡ectors had
informed Morgan Stanley that it was unlikely
to entertain offers below a $200 million total
equity value, Morgan Stanley did not regard
tJris valuation range as potentially leading to
the sale of Del Monte. (MS Ex. 44, 46)' PPm
was not informed of this offer. .

The following day, December 4, 1996, the
Bankruptcy Court held a hearing on PPIE's
pro¡rosed sale of its stock to Del Monte. PPIE
totd the court that it had concluded "based on
valuations that had been provided [by] DeI
Monte ... [that] the equity [of its DeI Monte
stockl [wa]s worth little or nothing." (Compl.{
39). Solow, PPIE's largest u¡affrliated
creditor, objected to PPIE's agreement to sell
its DeI Monte stock to Del Monte for $1.6
million. (Peress Dep. 3/2910L at 13-14).

Consequently, at a December 19, 1996

hearing, the Bankruptcy Court ordered that
PPIE's Del Monte stock be auctioned. (DM Ex.
38 at 1289). At that hearing, Del Monte's
outside counsel pressed the Bankruptcy Court
to require that the auction be concluded by
Januar¡r L5, 1997. When asked bY the
Banlruptcy Court for its rationale for this
date, Del Monte's counsel refened to an
ongoing frnancial restructurilg of Del Monte
in an attempt to ward off a Potential
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bankruptcy frling by Del Monte itself as well
as to "other dynamics that will come into play
lafter January 151 which I'm not at liberty to
discuss." (PPm Ex. 85 at 559). PPIE claims
that Del Monte's representations were not
true, arguing that there is circumstantial
evidence--namely that Del Monte was acquired
in April 1997--that Del Monte wanted this
Januar5r 15 date so that it could more easily
proceed with that sale. Regardless, the
Bankruptcy Court ordered that the auction be
concluded by January 10, 1997. CDM Ex. 38 at
L287).

*11 In preparation for a Bankruptcy Court
hearing scheduled for Januar¡r 8, 1997 to
address a motion by Solow to dismiss the
bankruptcy proceeding, PPIE's bankruptcy
counsel, David Peress ("Peress"), and Herz
held a conference call with DeI Monte's Chief
Financiat Offrcer and Berner of Morgan
Stanley on Januar¡r 7 , L997 . (Herz Dep. at 410;
Peress Dep. 3/8/01 at 44). During that call,
Berner told him that Del Monte was
"exploring all avenues of investment or
potential investment" and that it was still "ín
play" but that there was "nothing in the offilg
or nothing that they felt [he] should be aware
of." (Peress Dep. 3/8/01 at 46).

Peress took this to mean that there were "no
imrninent tra¡sactions ... nothing that could
be identified." (Peress Dep. 3/8/03 at 46-47).
Peress explained that, in his mind, the terms
"offers" and "expressions of interest" were
synonymous, so he was left with the
impression that there had also not been any
expressions of interest by potential buyers.
(Peress Dep. 3/8/03 at 47). Peress did assume,
however, that it was likely that interested
parties had entered into confidentiality
agreements and were conducting due diligence
(MS Ex. 3 at 54-55). Indeed, at the time of this
conversation, Peress had read in certain
publicty available documents that Morgan
Stanley had been retained by Del Monte "for
the puq)oses of pursuing additional
investment or transactions, such as the sale of
all or part of the company." (Peress Dep. 3i8l
01 at 45) (emphasis added).

On January 9, 1997, Del Monte's Board of
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Directors met telephonically to discuss the
potential purchase of PPIE's Del Monte stock
at the upcomilg auctior¡ which had been
mandated by the Bankruptcy Cou¡t. (PPIE

Exs. 62, 63). At that meeting, the Board of
Directors authorized Del Monte to spend up to
$L5 million to purchase the Del Monte stock
from PPIE. (PPm Exs. 62, 63). A spreadsheet
prepared by Morgan Stanley on that same

date anatyzed the allocation of Del Monte's
total equity value, assuming that PPIE's Del
Monte stock had been repurchased by DeI
Monte from PPIE, at a total equity valuation
range of $350-$450 million. tFN27l (PPIE Ex'
70 at 2720). The Court notes that this analysis
appears to contemplate scenarios in which the
junior series ofpreferred stock would receive a

partiat payout before the senior series of
prefemed stock received. a L00Vo payout. There
is no assertion that anyone outside Morgan
Stanley was sent this document, nor is there
anything on the record as to what prompted
its creation-

FN27. As discussed supra, on November 8' 1996

(about two months earlier) Morgan Stanley had

advised Huff Asset Management that the total equity

value was in the range of $270-375 million.

By the close of business on January 10,

1997, Del Monte's $1.6 million bid for PPIE's
Del Monte stock was the only offer that had

been received. (Peress Dep- 3/8/01 at 202)- On

that date, therefore, both Peress and Herz

sought information from Del Monte and
Morgan Stantey to assist PPIE in convincing
the Bankruptcy Court to approve the sale at a
hearing scheduled for the foltowing Monday,
January 13, 199?. (Peress Dep- 3/B/01 at 198;

Peress Dep.2l29l01 at 130-31). PPIE required
this information because neither Del Monte
nor Morgan Stanley was willing to make a
representative available to testify at the
January 13 hearing. (Peress Dep. 3/B/01 at
202).

*12 Peress asked Morgan Starùey whether it
had prepared any "analyses in connection with
the efforts to seek investment or possible

acquisition-" (Peress Dep. 3i8l01 at 203)'

Morgan Stanley responded that it was "in the
process of working with the comp¿uly to
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provide and prepare analyses of value, but
that there was nothing available" for PPIE to
review. (n¡IS Ex. 4 at 2'162). Peress was
"suspicious" about whether or not that was
true. {lvf.S F.x. 4 at2-I62).

Ilerz contacted Del Monte and "requested a
schedule prepared by [DeI Monte's Chief
Financial Officerl or somebody under his
control to support the notion lbefore the
Bankmptcy Courtl that there was little or no

economic value to the IPPIE's Del Monte
stockl" and "to convey to the court that TPPIE
wasl getting the highest and best offer" for the
stock. (Herz Dep. at 392, 394). Herz told Del
Monte that he wanted the most curent
ir¡formation possible in the analysis. (Herz

Dep. at 392). Later that day, DeI Monte's
Chief Financial Officer faxed to Herz a one-
page chart showing that the total equity va-lue

for all of Del Monte was $35 million- CDM Ex.
39 at 60?8-79). This chart was clearly labeled
that it was based on the audited frnancial
statements for the frscal year 1996, which
ended on June 30, 1996. (DM Ex. 39 at 6079)"

The chart stated that Del Monte's EBITDA for
that period was $82 million, to which was

applied a multiple of 6.0x. From an ag$eg'atn
enterprise value of $492 miltion, debt of $457
million was subtracted, yielding an equity
value of $35 million. tFNz8l (DM Ex. 39 at
6079).

FN28. The "as of June 30, 1996" $35 million

valuation analysis differs signihcantly ftom the

valuation analysis provided to Kett by Morgan

Stanley on June 24, 1996 (which showed a

valuation range of $105-190 million). The June 24"

1996 analysis used an (a) EBITDA of $85 million'
(b) a range of muttiples of 6-7x' and (c) an

estimated debt of $420 million.

What if any impact the receipt of this
valuation had upon PPIE is unclear for two
reasons. First, Ilerz testified that he did not
consider the valuation further due diligence to
use in analyzing the value of Del Monte. (Ilerz
Dep. at 391). Second, given the large
differential between the $35 million valuation
provided on January 10, 1997 and the $105-

$190 million valuation previously provided to
PPIE on June 24, 1996, it is unlikely that
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PPIE actually believed that, as of January 10,

1997, the total equity value of all of Del
Monte was only $35 million

On January 12,1997, Herz again spoke with
Del Monte's Chief Finarrcial Officer, (Herz
Dep. at 411), who told him tLat PPIE's Del
Monte stock had no economic, veto or blocking
value, and that it had only "nuisance value."
(Herz Dep. at 412). H.erz was left with the
"general understanding" frorn that
conversation that Del Monte was not being
sold, though he does not recall specifically
what words were used. (Herz Dep. at 4L2-L3).
Herz also noted that his conversations with
Morgan Stanley during this time period
sirrilarly left him with the "understanding"
that there "was no definitive sale of Del
Monte, proposed or contemplated" and that no
definitive offers had been made. (IIerz Dep. at
417-421).

On or around January L2, 1997, the
Banloruptcy Court received a bid from Solow of
$1.65 million for the Del Monte stock, and
ordered PPIE's bankruptcy counsel to proceed
with ¿ur auction between Solow and DeI
Monte. (Compl. { a5; DM Ex. 40). The bidding
continued until Del Monte bid $10.15 million.
(Compt.f 48). Solow then increased his bid to
$10.6 million plus $400,000 if Del Monte were
sold within two years. At' this point, the
auction was adjourned for the day. (Compl.![
48).

*13 On the morning of January 1'4, 1997,
Del Monte withdrew from the bidding.
(Compl.{ 50). Later that afberttoon, the
Banlauptcy Court held an in-chambers
conference dr¡ring which it asked Del Monte's
cou¡sel why DeI Monte had been willing to
pay so much more than its previous $1.6
million offer, and whether there was a
transaction or event that provided the impetus
for Del Monte's bid. (Herz. Dep. at 541-42; see

also Peress Dep.3l29l0l at 47-48). Del Monte's
counsel was specifically asked by Solow's
attorney whether any transaction was "in
prospect", to which Del Monte's cor¡¡rse1

responded "ns." (Peress Dep., 3l29lOI at 60).
DeI Monte's counsel further stated that there
was "nothing more than that which had

Page 808

aìready been disclosed to the court and the
parties" and that Del Monte's bidding was
motivated by a desire to "si:rrpli$r its capital
structure." (MS Ex. 4 at 2; Peress Dep. 3l29l0l
at 48). Del Monte's cou¡rsel also told the court
that DeI Monte was undergoing a financial
restructuring and that part of the financial
restructuring was "seeking interest by
investors or potential acquirers." (Peress Dep.
3l29l0I at 59).

At a hearing later in the afternoon of
January 14, 1997, Peress told the Banlruptcy
Court that:

If asked whether IPPIEI woul.d consider
holding the stock at this point, ... I/Ir. Herz'6
answer would be no; that Del Monte's
fortunes have declined ... with the income
trend being a downward orre as profitable
operations have been sold in order to raise
frmds ... leaving Del Monte with the ...
relatively unprofitable ... canning business;
that [its Del Monte Stock is subject to] the
risk that DeI Monte might one day have to
engage in a restructuring transaction which
could have the effect of further diluting ... or
elirninating [PPIE's] interests. tFN2gl

FN29. The Court notes that Peress's assessment is

inconsistent with the interim financial stâtements for

the quarter ending September 30, 1996 which had

been provided to PPIE. (DM Ex. 4 at 35-36). The

Bankruptcy Court, therefore, orally approved the

sale to Solow on the afternoon of January 14, 1997.

However, because Solow had not decided whether

he was willing to purchase the Del Monte stock

subject to the Stockholders Agreement, a writûen

order approving the sale was trot entered on that

date. (DM Ex. 4 at 4446). Thus, as of January 14,

1997. there was no final sale of the stock.

G. January L5-21, 1997 Morgan Stânley Provides

Det Monte with an Updated Valuation and Solicits

Firm Bids for the Company

ln response to an early January 1997 request from

Charterhouse (anodrer of Del Monte's stockltolders)

for a valuation of its stake in Del Monte for
purposes of its own efforts to raise capital, on

January 15, 1997, Morgan Stanley provided

Charterhouse with a written valuation stating that

the total equity value of Del Monte was $350-$450
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million. (MS Ex. 23,24) This valuation was based

on projected average EBITDA for the two fiscal

years ending June 30, 1997 of $113 million and a

range of multiples of 6.5-7.5, and incorporated

"values implicit in recent unsolicited indications of
interest." tFN3Ol (MS Ex. 23 at 190' 196)- The

letter to Charterhouse describing this valuation

referred to a "possibte sale of Del Monte." (MS Ex.

23 at l9O). A spreadsheet âttached to this valuation

shows an allocation to PPIE's Del Monte stock of

$13.3-$23 .7 million, based on a range of values of

$350-$450 million. (MS Ex. 23 at 197). On

January 2L, 1997, Morgan Stanley sent an almost-

identical letter to Del Monte, including a valuation

of $350-$450 million, to be used by Del Monte for

"income tax purposes ." (DM Ex. 42 at 4Ol7'

4109).

FN30. This apparently refers to TPG's early

December [996 assessment that Del Monte's equity

was worth $100-150 million. Morgan Stanley

testified that this indication caused it to reduce,

rather than increase, the valuation range that it

provided to Charterhouse. (See MS Ex- 6 at I l9)- -

*14 On Januar5r 21, L997, Morgan Stanley
ci¡culated to Del Monte a draft of a letter
dated January 27, 1997 to be sent to
interested parties. (MS Ex. 25). This letter
instructed the interested parties to submit
frrm offers for Del Monte by February L2,

199?. (MS Ex. 25). Later on January 21, DeI
Monte's Board of Directors authorized Morgan
Stanley to send out the letter and solicit frrm
bids. tFN31l (MS Ex. 6 at 113).

FN31. The bid solicitation letters, along with a draft

Merger Agreement, were sent to TPG and Hicks

Muse on January 29, 1997- (MS Mem- at t9)'

These letters asked for firm bids by February 12'

1997.

II. January 23, L997l. Del Monte Provides
Further Disclosure to the Banloruptcy Court
and the Sale to Solow is APProved

On January 23, 1997, DeI Monte'6 coürsel
submitted. a letter to the Bankruptcy Court
and to PPIE's counsel to "supplement the
information provided to the lBankruptcy]
Court on January 14, L997 respecting Del
Monte's equity restructuring and sale
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process.r' (DM Ex. 43). The letter explained
that, since that date, Del Monte had received
an analysis from Morgan Stanley suggesting
that the fair market value of all of Del
Monte's equity was in the range of $350-$450
million, and that the range of values for
PPIE's Del Monte Stock rvas $13.3-$23.7
million. (DM Ex. 43). The letter acknowledged
that Morgan Stanley had reviewed "the values
implicit in certain non-binding, ursolicited
indications of interest expressed by certain
potential purchasers of Del Monte." (DM Ex'
43). The letter emphasized that the values set
forth were based on a possible sale of Del
Monte, that such a sale may not be

consummated at all or at tJre valuation
indicated, and that the value stated was
"subject to significant uncertainties." (DM Ex.
43). At the time this letter was received by the
Bankruptcy Court, it had yet to enter a
written order approving the sale of PPIE's DeI
Monte stock to Solow.

Peress discussed the letter with both DeI
Monte's cou¡sel as well as with H.etz
immediately after it was received. (Peress

Dep. 2129101 at 65-66). There is no evidence
that either H:erz nor Peress sought any
clarifrcation of the letter from Del Monte or its
cou¡sel. At the follovring Banlalrptcy Court
hearing on Januar¡r 23, L997, Peress explained
that he still wanted to go through with tJre

sale to Solow, because "it isn't like [Del Monte
or its counsell are saying we have a deal in
hand that is going to return 13 million
dollars." (MS Ex. 42 at 6). Peress told the
court that, despite being aware that Morgan
Stanley was having discussions with potential
acquirers, "the record shouldn't really charge
in the sense that IPPIEI has gotten the highest
and best offer for the [Del Monte S]tock," and
he indicated his belief that there was no

benefit to remarketing PPfE's Del Monte
stock. (PPIE Ex. 73 at 1073). Likewise, Herz
believed that "a bird in hand is always worbh

more than two in the bush." (Herz Dep. at
103). In addition, Del Monte's counsel

e>çlained. to the Bankruptcy Court that "it
lwasl not Del Monte's position that the letter
should alter what the Court would otherwise
do." (PPIE Ex. ?3 at 1075). Thus, late in the
afternoon of January 23, 1997, the
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Bankruptcy Court entered a written order
approving the sa-le of the Del Monte stock to
Solow for $10.6 million, plus $400,000 in the
event that DeI Monte was sold within two
years. (DM Ex. 45 at 4). As part of the Stock
Purchase Agreement between PPm and
Solow, PPIE signed a disclaimer si¡nilar to the
one it had proposed to the Bankruptcy Court.

I. February--April 1997: DeI Monte is Sold to
TPG

*15 On February 12, L997, in response to
the bid solicitation letter which it had sent
out, Morgan Stanley received bids for Del
Monte from TPG, Hicks Muse, Dole Foods and
Tli-Valley Growers, though the only bids that
were not subject to further due diligence were
from TPG and Hicks Muse. (DM Ex. 47-50).

TPG bid for an aggregate enterprise value
tFN321 of $890 million which equated to total
equity value of $436 mitlion), whíle Hicks
Muse bid $220 million total equity value. (DM
Ex. 49 at 830; Ex. 48 at 1290). Morgan
Starùey was "sturned" by the amount of
TPG s bid, particularly given the great value
öfferential between the TPG and Hicks Muse
bids. (Berner Dep. at 290-29L; see also Meyers
Dep. at 405).

FN32. Aggregate enûerprise value refers to the total

value to be paid for the company's business, before

subtracting âmounts necessary to pay off all of the

company's existing indebtedness. For example, if
Det Monte had $400 million of debt and received a

bid for an aggregate enterprise value of $800

million, the tot¿l equity value would be $400 million
($800 million minus M00 mitlion).

PPIE argues that Del Monte was actually
aware that TPG would bid an aggregate
enterprise value of approxirnately $800
million as early as Januar¡r 8, 1996. It points
to a January B, 1997 presentation that TPG
made to potential financing sources related to
a potential bid for Del Monte for that amount.
(PPIE Ex. 64; Meyers Dep. at 28L-82). A copy
of this presentation, prepared by TPG in
connection with this meeting, was discovered
in the files of DeI Monte's TYeasurer. (PPIE
Ex. 64 at 11519). PPIE argues that because
this document was found in DeI Monte's frles,
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it must have had access to this document prior
to the sale of the stock. Ilowever, Del Monte's
General Counsel knew of no Del Monte
employees who had attended the January I
meeting nor any Del Monte employees who
were aware of the amount that TPG would bid
for the company before bids were actually
received on February L2,1997. (Sawyers Dep.
at 137). Furbher, Thomas Gibbons, Del
Monte's TYeasurer since 1995, has submitted a
declaration stating that "I did not receive, see
or learrr of this document ... until mid-April
1997, nor did I have any knowledge of tl.e
contents of that document until after February
L2,1997." tFN33l (DM Gibbons Decl. ff 2-4).
Morgan Stanley also denies having had
knowledge of what TPG was going to bid for
the company prior to Februarry 12, L997.

FN33. A notation in a Morgan Stanley contact sheet

indicates ttrat Del Monte's Controller participated in

a conference call with TPG on January 8, L997.

(MS Ex. 34 at 2805). However, Del Monte's

Conftoller has submitted a declaration that, while it
is possible that he participated in such a

conversation, he is cert¿in that TPG did not indicate

to him prior to February 12, L997 what it inænded

to bid for Del Monte. (DM French Decl. f 3).

On February 14, L997, Del Monte's
stockholders (including Solow) met to discuss a
possible allocation of the $436 million of
proceeds that they were to receive in the TPG
transaction Ganks Dep. at 262-6Ð. Solow
took an aggressive negotiating posture,
threatening to veto the transaction if he did
not receive a very favorable allocation of tJ:e
proceeds. (Banks Dep. at 131-32; 263-65). The
other stockholders eventually acceded to
Solow's demands, and he received a $31
million allocation, which was a higher
percentage of the accreted va-lue of his stock
than was received by at least one class of
preferred stock higher in seniority to the stock
held by Solow. CBanks Dep. at L32,264; DM
Ex. 52-53). In mid-April 1997, TPG acquired
Del Monte, with Solow receiving $31 million
for his Del Monte stock. (Compl. at { 54; DM
Ex.53 at3243).

tr. ST]MMARY JUDGMENT STANDARD
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Federal Rule of Civil Procedure 56(c)

provides that sumrnary judgment is proper "if
the pleadings, depositions, answers to the
interrogatories and admissions on fi'le,
together with the affidavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law." Fed.R.Civ-P.
56(c); Celotex Corp. v. Catrett, 477 U.S- 317,
322, L06 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

Mere "conclusory statements, conjecture or
speculation by the party resisting the motion
will not defeat srunma4¡ judgment." Kulak v.

City of New York, 88 F.3d 63, 7L (2d

Cir.1996). If the moving party meets its
burden of identifring those portions of the
record that it believes demonstrate the
absence of genuine issues of material fact,
"the burden then shifts to the non-moving
party to demonstrate to the court the existence

of a genuine issue of materiaf fact. " Lendino v'
Tlans Union Credit Info. Co., 970 F.2d 1110'

ttLz (2d Ctu.1992). To meet this br¡rder¡, the
nonmoving pârty "must come forward with
affirmative evidence showing a genuine issue

of material fact exists for trial." Chandra
Corp. v. Val-Ex, Inc., Civ.A. No.99-9061, 2001

WL 669252, at *2 (S.D.N-Y. Jun.14, 2002)
(citing Celotex, 477 U.S. at 324))-

*16 Summary judgrnent is irnproper if
"there is any evidence in the record from any
source from which a reasonable inference
could be drawn il favor of the nonmoving
party." Chambers v. TRM Copy Ctrs. Corp., 43

F.3d 29, 37 (2d Ctu.1994). Nonetheless, "the
mere existence of some alleged factual dispute
between the parties \¡¡ill not defeat an
otherwise properly supported motion for
swnmarf/ judgment; the requirement is that
there be no genuine iszue of material fact-"
Anderson v. Liberty Lobby, Ínc., 477 U-S..242,
247-48,106 S.Ct. 2505,9L L.Ed.2d 202 (1986).

In this case, PPIE claims the evidence
demonstrates disputed facts as to whether Del
Monte and Morgan Stanley lied and omitted
material facts when negotiating to purchase
PPIE's holdings of Del Monte stock- PPIE
clai-rrrs, inter alia, that DeI Monte failed to
inform PPm, before it sold its stock to Solow,
that: (1) Del Monte had retained Morgan
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Stanley to explore strategic alternatives,
including the sale of Del Monte; (2) third
parties had expressed an interest in
purchasing Del Monte; (3) prospective
purchasers were conducting due diligerrce of
Del Monte; and (4) Del Monte's frnancial
condition was improving. With respect to its
fraud claim against Morgan Stanley, PPIE
claims that Morgan StanleY (1)

misrepresented that there were no prospective

buyers for Del Monte at the tirne that Morgan
Stanley was engaged in seúous negotiations
with several potential buyers; (2) made false
representations about the value of tle Series
D Shares and told PPIE that the Series D
shares had "no economic valrte" and were
"worthless"; and (3) "knew to a near certainty
by no later than December 1996 that Del
Monte wouìd receive offers from one or more
interested purchasers that would value the
equity in excess of $350 million." (MS Ex' 43

at f 68). PPIE alleges that due to these
misrepresentations and omissions, it suffered
approxirnately $20 million in losses: the
differerrce between the auction price of its DeI
Monte Stock and the price that Solow later
received for the stock when TPG acquired Del
Monte.

Del Monte and Morgan Stanley for their
parts deny making affrrmative misstatements
and assert that they made appropriate
disclosures to PPIE. They assert that PPIE's
claims must be d.ismissed because the record
demonstrates sufficient disclosures so as to
negate the notion of misstatements or
omissions. Additionally, they argue that
because of their disclosures, PPIE could not
justifiably rely on any purported
misstatements or omissions, and to the extent
that PPIE lacked ir¡formation it was due to its
own indifference to the information that Del
Monte had provided.

III. CHOICE OF LAW

[1] Before turning to the substantive law to
decide whether there are disputes as to
material issues of fact in this case, this Court
must determine which state law applies to the
tort and contract claims. While t,Le parties
ag¡ee that Maryland law governs PPIE's
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contract clairn against Del Monte due to a
choice of law provision in the contract at issue,
they dispute which state law should govern
the tort clairns. tFN34l See Lazard Freres &
Co. v. Protective Life Ins. Co., 108 F.8d 1531,
L540 (2d Ctu.1997) ("It is possible that, under
New York's choice of law rules, the law of
different jurisdictions can apply to the tort and
contract clairns in a given suit."). This case

involves three sets of tort claims: a clai¡n for
fraud and a claim for negligent
misrepresentation against Del Monte and a
claim for fraud against Morgan Stanley. PPIE
argues that either Delaware or Maryland
shou-ld apply to these tort claims. Del Monte
and Morgan Stanley each seek application of
New York law.

FN34. It is worth noting that the conhact between

Del Monte and PPIE does not influence the choice

of law as to the tort clâims in this case. The

pertinent contract provision provides that "this

Agreement shall be construed and enforced in

accordance with and governed by the law of the

State of Maryland." Such language is too narrow to

apply to the tort claims asserted by PPIE in this

case. See K¡ock v. Lipsay, 97 F.3d 640, 645 (2d

Cir.l996) (finding that a choice of law provision

stating that the contract "shall be governed by and

construed with the laws of [Massachusetts]" did not

apply to the tort claims asserted by the plaintiff).

*17 "It is well-settled that, in diversity
case6, federal courts must look to the laws of
the forum state to resolve issues regarding
conflicts of law." Krock v. Lipsay, 97 F.3d 640,
645 (2d Ctu.1996) (citing Klaxon Co. v. Stentor
Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct.
1020, 85 L.F,d. L477 (1941). Since this suit
was brought in the Southern District of New
York, the Court must look to New York law to
determine which state's law should apply.
Generally, "Neril York law employs an
'interest analysis' in choice of law analysis of
tort claims, r:.nder which courts apply 'the law
ofthe jurisdiction having the greatest interest'
in the litigation." ' Cromer Finance Ltd. v.
Berger, 158 F.Supp.2d 347, 357
(S.D.N.Y.2001) (quoting Curley v. AMR Cot?.,
153 F.3d 5, L2 (2d Ci-r.1998).
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are governed by the laws of the jurisdiction
where the injury is deemed to have occunred--
which usually is where the plaintiff is
located." Pinnacle Oil Co. v. Tliumph
Oklahoura, L.P., Civ.A. No.93-3434, 1997 WL
362224, at *L (S.D.N.Y. Jun 27, 1997) (citing
Sack v. Low, 478 F.zd 360, 366 (2d Ctu.1973)
(Friendly, J.)); Cooney v. Osgood March., Inc.,
81 N.Y.2d 66, 72, 595 N.Y.S.2d 9L9, 612
N.E.2d 277 (1993) ("If confLict-regulating laws
are at iszue, the law of the jurisdiction where
the tort occurred wiII generally apply because
that jurisdiction has the gteatest interest in
regulating behavior within its borders.").
Indeed, "[t]he traditiona-l view has been that ...

when a person sustains loss by fraud, the place
of wrong is where the loss is sustained, not
where fraudulent misrepresentations are
made." Sack, 478 F.2d at 366 (citations
omitted). "For business entities such as

corporations, the place of injury is the
principal place of business or location of the
business, as opposed to the place of
incor¡roration or organizatiolL" Pinnacle, 1997
V,|L362224, at* l.

Under this traditional i¡rterest analysis,
PPIE and Del Monte disagree as to whether
New York or Delaware has a greater interest.
tFN35l Upon review of the record, it is clear
that New York law should apply. The fraud
alleged in this case was committed in
pertinent part from June 1995 through
January 1997. During this period, PPIE has
alleged that Del Monte made false statements
to Herz and Kett. During those periods, IIerz,
PPIE's sole representative in the United
States, was first based in Connecticut and, as

of mid to late 1996, he relocated to New York.
As he conducted business from his residence,
the Court views his home as PPIE's principal
place of business. Kett was either in New
York or London. tFN36l In additioru New
York was not only PPIE's principal place of
business, but it was also tJre place of the great
m4jority of communications at issue in this
case, which were transmitted from California,
where Del Monte's Chief Financial Ofücer
David Meyers worked, to IJerz in New York.
Such communications included the myriad
phone calls, faxes, and mailings described
earlier.According to this principle, "fraud claims
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FN35. PPIE does not argue that Maryland law

should apply based on this analysis, but relies

instead on the internal affairs doctrine discussed

infra.

FN36. Neither party argues that Connecticut or

British law should apply in this case. In any event,

the Court would find that New York still has the

greatest interest because the majority of the alleged

fraud was completed in New York.

*18 Far less com¡nunication between Del
Monte and PPIE occurred in Delaware, and
these communications were limited to the
month of January 1997, when PPIE auctioned-
its stock under the auspices of the Delaware
Bankruptcy Court. During this month, Del
Monte made specific representations to PPIE
that it had no inforrnation to turn over to it
that it had not already disclosed. These
representations replicated earlier
representations made to PPIE in New York-
The other set of representations made by Del
Monte in Delaware involve the January 23,
199? Ietter in which Del Monte reassessed the
value of PPIE's DeI Monte Stock. While
perhaps signifi.cant, this one letter
comrnunication does not trump the series of
communications that allegedly occu¡red in
New York. Therefore, the Court concludes
that New York has the greater interest in this
Iawsuit.

Nevertheless, PPIE argues that Maryland
law should apply due to a specialized
application of the interest analysis rule: the
internat affairs doctrine. See BBS Norwalk
One, Inc. v. Raccolta, Inc., 60 F.Supp.2d 123,

I29 (S.D.N.Y.1999). The internal affairs
doctrine "recogtrizes that only one State
should have the authority to regulate a'

corporation's internal affairs--matters peculiar
to the relationships among or between the
corporation and its current officers, directors,
and shareholders--because otherwise a
corporation could be faced with conflicting
demands." Edgar v. MITE Corp., 457 U.S.
624, 645-46. 102 S.Ct. 2629, 73 L.E,d.2d 269
(1982). Accordingly, PPm maintains that
since DeI Monte is a Maryland corporation,
MaryIand laws should control the relationship
between DeI Monte and PPIE, orre of its
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shareholders. However, this doctrine appears
to apply only in those cases where a
corporation owed a fiduciary duty to
shareholders. See, e.g., Walten v. Morgan
Stanley & Co., 623 F.2d 796, 798 (2d

Cir.L980); BBS Norwalk One, 60 F.Supp.2d at
129;Hart v. General Motors CotT., 129 A.D.2d
179, 185, 517 N.Y.S.2d 490 (lst Dep't 1987). In
this case, though, the remaininC tort claims do
not involve a claim for a breach of ñduciary
duty. Moreover, the allegations in this case

are not peculiar to the corporate setting and
could have arisen between two parties with no
corporate relationship. Therefore, the internal
affairs doctrine is inapplicable, and the Court
will apply New York law to PPIE's claims
against Del Monte.

Likewise, the Court applies New York law
to PPIE's Í?aud claim against Morgan Stanley.
As with its claims against Del Monte, PPIE
argues under the interest analysis doctrine,
that Delaware law should apply. However,
New York has a greater interest in PPIE's
claims against Morgan Stanley than
Delaware. With regard to the domicile of the
parties, Morgan Stanley's principal place of
business was in New York at all times
relevant to this action. PPm, operating out of
Iferz's ofüce in New York during the ti¡nes
relevant to this claim, was also domiciled. in
New York. T?re locus of the alleged. tort also
requires the application of New York law.
Berner, the only Morgan Stanley
representative to communicate with PPIE,
worked out of Morgan Stanley's New York
ofüce. In November 1996, when Berner was
discussing the sale of PPIE's Del Monte stock
with Herz, PPIE was also domiciled in New
York. (Second Herz Dep. at 480). Thus, any
alleged misrepresentations made by Berner
were sent from Morgan Stanley and received
by PPIE il New York. By contrast, Delaware
has no relationship whatsoever to PPIE's
fraud claims against Morgan Stanley; Morgan
Stanley did not participate in any of the
Delaware Banlruptcy Court proceedings, nor
öd it attend the auction of PPIE's Del Monte
stock. Under the circurnstances, New York has
the gteater interest in this case, and,
therefore, New York law applies.
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*19 The Court also rejects the suggestion
that the internal affairs doctrine dictates the
application of Maryland law to PPIE's claims
against Morgan Stanley. Morgan Stanley has
no cor¡rorate, contractual or statutory
relationship whatsoever with PPIE. PPIE's
fraud claims against Morgan Stanley are
separate and distinct from PPIE's relationship
with Del Monte. Accordingly, the Court is not
dissuaded from its conclusion that New York
law should apply.

[2] Alterrratively, the Court would apply
New York law in this case because PPIE has

not demonstrated that New York law differs
signifrcantly from either Maryland or
Delaware law. The proponent of foreign law
must show that it differs materially from New
York law. Dornberger v. Metropolitan Life
Ins. Co., 961 F.SuPP. 506, 530-31
(S.D.N-Y.1997) (the law of the forum state
applies where there is a false conflict). The
only difference that PPIE claims between New
York's and Delaware and Mar5lland's laws
focuses on the reasonable reliance element of
a fraud clairn, which all three states share.
PPIE claims that, unlike New York, neither
Delaware nor Mar¡rland take a plaintiffs
sophistication into account in decicling
whether reliance is justifiable. (PPIE brief at
26-27). This, however, is not accurate.

Courts in both Delaware and Marylancl do

consider the sophistication of a plaintiff when
considering whether reliance is justifrable.
See, e.g., Steigerwald v. Bradley, 136

F.Supp.2d 460, 470 (D.Md.2001) ("As an
e:rperienced businessman," plaintiff could not
justifrably reþ; J.A. Moore Constr. Co. v.
Sussex A6socs., L.P., 688 F.Supp. 982, 990-91
(D.DeI.1998); Gaffrn v. Teledyne, Inc., 611
A.zd 467, 475 (Del.L992); MaryIand Nat'l
Baxk v. TYaenkle, 933 F.Supp. L280, 1285
(D.Md.1996); Mater City Bagels,L.L.C- v. Am.
Bagel Co., 50 F.Supp.2d 460 @.Md.1999).
Based on the similarity of the law in all three
states, this Court is required to apply the tort
Iaw of New York state with respect to PPIE's
clairns against Del Monte.

fV. PPIE'S FRAUD CLAIMS AGAINST DEL
MONTE AND MORGAN STANLEY ARE
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DISMISSED
To prove cornmon law fraud under New York
law, a plaintiff must show that: (1) the
defendant made a material false statement or
omission; tFN37l (2) the defendant intended
to defraud the plaintiff; (3) t,Le plaintiff
reasonably relied upon the representation or
omission; and (4) the plaintiff suffered damage
as a result of such reliance. Banque Arabe de
Internationale D'Investissement v. Maryland
Nat'l Bank, 57 F.3d 1"46, 153 (2d Cir.1995).
Also, under New York law, the plaintiff bears
the burden of proving each element of a fraud
claim by clear and. convincing evidence, and
not a mere preponderance. See Computerized
Radiotogical Servs. v. Syntex Corp., 786 F.2d
72, 76 (2d Cir.1996) (citing Accusystems, Inc.
v. Honeywetl Info. Sys. Inc., 580 F.Supp. 474,
482 (S.D.N.Y.1984) (citing cases)). "This
evidentiary standard demands a high order of
proof ... and forbids the awarding of relief
whenever the evidence is loose, equivocal or
contradictory." Abrahami v. UPC Constr. Co.,
224 A.D-2d231,638 N.Y.S.2d 11, 13 (lst Dep't
1996) (internat citation omitted).

FN37. To prove concealrnent, a plaintiff must also

establish ttlat the defendant had a duty to disclose

information to the plaintiff. See Brass v. Am. Film

Tech., Inc., 987 F.Z¡ 142,152 (2d'Ctr.1992).

*20 [3] Irr this case, the question of whether
Del Monte and Morgan Stanley made material
misrepresentations or omissions with respect
to their knowledge of a pend.ing sale of Del
Monte or their valuations of PPIE's Del Monte
stock is a close one. As the factual record
recounted earlier shows, there is no direct
evidence, although there is some
circumstantial evidence, that the companies
knew that a sale of Del Monte to TPG was in
the making at the time of PPIE's stock sale.
More significantly, there is evidence that the
two companies had increased thei¡ valuations
of DeI Monte, and, therefore, PPIE's Del
Monte Stock. Of course, valuations of
companies, by their nature, are not facts but
rather are estimates of a range of values based
upon assumptions. That said, the companies
chose to turn over only selected portions of
these valuations to PPIE. This Court,
accordingly, cannot determine as a matter of
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law that a reasonablejuror could not frnd that
DeI Monte and Morgan Stanley made material
misstatements or omissions. This is so even

under New York's heightened pleading

standard. Nevertheless, PPIE cannot
demonstrate that it has met its burden rrnder
the thfud element of New York's fraud
standard: reasonable reliance. The Court,
therefore, turns to an analysis of this element-

A. New York's Reasonable Reliance
Standard

In New York, it is well settled that a

plaintiff cannot establish justifiable reliance
when "by the exercise of ordinary
intelligerrce" it cou-ld have learned of the
infonrration it asserts was withheld'
Abrahami, 638 N.Y.S'2d at 14 (quoting
Schumaker v. Mather, 133 N.Y. 590, 596, 30

N.E. 755 (1982). It is equally well settled that
the level of scrutiny applied to a plaintiff in
fraud cases is heightened in transactions
between sophisticated business entities. When
sophisticated parties fail to exercise care in
their afflairs, they "will not be heard to
complain that [they were] induced to enter
into the transaction by misrepresentations."
Abrahami, 638 N'Y's' at 47L (quoting
Schumaker, 133 N.Y. at 596, 30 N.E. 755); see

also Grumman Allied Indus. Irrc. v. Rohr
I¡rdus., Inc., 748 F.zd 729, 737 (2d Ctu.1984)
("Where sophisticated businessmen engaged in
major transactions enjoy access to critica-l
inforrration but fail to take advantage ofthat
acce6s, New York courts are particularly
disinclined to entertain claims of justified
relia¡rce."); Lazard Freres & Co. v. hotective
Life Ins. Co., 108 F.3d 1531, 1543 (2d

Cir.1997) ("[A] party will not be heard to
complain that he had been defrauded when it
is his own evident lack of due care which is
responsible for his predicament."); Siemens
Sotar Indus. v. Atlantic Richfield Co.,25L 25L
A.D.zd 82, 673 N.Y.S.2d 674, 674 (1st Dep't
1998) ("[S]ophisticated entit¡r's opportunities
to obtain knowledge of the matters that are
subjects of the alleged misrepresentations
preclude its claims of reasonable reliance.").

Accordingly, even if a defendant made a

misrepresentation or material omission, this is
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"not enough to eliminate the lplaintiffsJ duty
to examine cu¡rent ñnancial statements and
other information about the ldefendant's]
business." Giannacopoulos v. Credit Suisse, 37

F.Supp.2d 626, 632 (S.D.N.Y.1999). This is
particularly true when a party possesses, but
fails to read the very disclosures it claims
were with-held from it. See TYeacy v. Simmons,
Civ.A. No. 89-7052, 1991 WL 67474, at *4'*5
(S.D.N.Y. Apr. 23, 1991) (plaintiffs reliance
on a broker's alleged rnisrepresentations was
unjustifiable because the plaintiff failed to
read the investments' prospectuses); Brown v.
E.F. Hutton Group, 735 F.SuPP. 1196
(S.D.N.Y.I990) (same), affd, 991 F.zdt020 (2d

Cfu.1993). In short, "T?re Justi-fiable reliance'
requirement ensures that a causal connection
exists between the misrepresentation and the
plaintiffs injury.... Reckless conduct by the
plaintiff that rises to a level of culpabilþ
comparable to the defendant's breaks this
chain of causation and renders the plaintiffs
reliance unjustifiable...." T?eacy, 1991 WÏ,
67474, at 5 (quoting Grubb v. Fed. Deposit
Ins. Co., 868 F.2d 1151, 1163 (10th Cir.1989).

B. PPIE is a Sophisticated Business Entity
Subject to Higher IæveI of Scrutiny

+2L I:t, is clear that PPIE qualiEes under
New York law as a sophisticated entity with a

heightened duty to investigate and protect
itself in business transactions. PPm,
incorporated in the United States, was formed
h 1988 (almost ten years prior to the stocÌç

sale at issue in this case) to acquire companíes
in both North and South America in order tt¡
e:çand the global presence of its corporate
parent, Polly Peck International PLC. (MS Ex.
43 at f 11). Herz, PPIE's sole employee at the
time of the stock sale, was a certified public
accountant who had been in charge of PPIE's
atrairs since 1991. Additionalty, during the
stock rregotiations, PPIE was advised by its
administrators in LondorL Coopers & Lybrand,
one of the largest accounting frmrs in the
world. It had the further advice of Prudential,
the investment bank it had hired specifrcally
to assist it in valuing the worth of its Del
Monte stock.

Notably, during its interactions with Del
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Monte throughout 1996 and L997, PPIE
viewed itself as a sophisticated business entity
involved in an arms-length transaction with
Del Monte, the initial intended buyer of
PPIE's Del Monte stock. Indeed, Herz noted
that he felt he was under no obligation to
reveal the information that Prudential gave to
hirn with regard to the price of PPIE's Del
Monte stock because PPIE and Del Monte
were involved in an "arrns-length"
transaction. (Ilerz Dep. at 274).Infact, when
PPIE submitted to the Banlruptcy Court for
its approval the draft stock purchase
agreement between itself and Del Monte in
which it would sell its Del Monte stock for
$1.6 million, it included a section in that
agreement that contained a representation by
PPIE that it was a "sophisticated investor
with a long-tirne equity interest in [DeI Monte]
and its business ... that it ha[d] engaged and
received the advice of an investment banking
firm with respect to the value of the Shares,
and that tPPm wasl fi¡lly able to evaluate the
merits of the transaction contemplated by this
Agreement." (DM Ex. 3 at 5475-76). PPIE
made a sirnilar representation again in its
stock purchase agreement with Solow. (DM
Ex. 3). This record, therefore, clearly
establishes that PPm was not only a.

sophisticated business entity but that it
viewed itself as such and professed to fulction
in such a marmer.

C. PPIE Failed to Heed Critica-l Information
Disclosed by DeI Monte and Morgan Stanley

Despite its sophistication, the record
demonstrates that PPIE either failed to
pursue or failed to reasonably incorporate into
its own analysis of its Del Monte stock's value
a series of disclosures made by Del Monte and
Morgan Stanley. For example, by letter dated
May 2, 1996, Meyers, Del Monte's Chief
Financial Officer, sent Kett a Del Monte
internal Financial Model and t,]:e Del Monte
quarterly financial statements for the quarters
ending September 30, 1995 and December 31,
1995. The cover letter to this package
indicated DeI Monte was "expecting a very
strong performance in the fourth quarter,
which ends June 30, 1996." By letter dated
l[.[ay 22, 1996, Meyers sent Kett the Del
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Monte thfud quarter financia-l statenrenl;s
ending March 31, 1996, which showed ¿t

continuirg improvement in financial
perfor:rrance. This improved performance was
confrrmed by the September 30, 1996
quarterþ frnancial statements, which were
higher in the three months ending September
30, 1996 than in the comparable year-earlier
period, with operating income having
increased by $16 million. This statement also
showed earnings of $6-$11 million higher than
Del Monte's previous projections, which DeÌ
Monte had disclosed to PPIE.

+22 With this and other i¡formation, PPIE
easily could have performed its own analysis
of Del Monte's value to discover that the
projections it had earlier received from Del
Monte were no longer relevant. In fact, based
upon this information, WiIIiam Purcell,
tFN38l Del Monte's ulcontroverted expert
whom the Court credits, explained that a
reasonable investor "woufd have arrived at an
independent valuation of $350 million to $450
million or higher for the equity value of the
Company." tFN3gl (DM Ex. 36, p. L7).

Notably, this is the same estimate as that
offered to PPIE in the January 23,1997 letter"
To reach this conclusion, Purcell used a
similar analysis to that used by kudential in
August 1995 and July 1996, when PPIE had
asked Prudential to conduct an independerrt
valuation of its Del Monte stock. [FN40]

FN38. Purcell has been an investrnent banker for
over 30 years, and was elected Managing Dhectof

at Dillon, Read & Co- Inc ("Dillon Read") in 1982.

He specializes in all areas of corporate finance,

especialty mergers and acquisitions. Currently, he is

the Maruging Director of inveshnent banking firrns

in Washington, D.C. Purcell has a B.A. in

economics from Princeton University and an MBA
from New York University.

FN39. Purcell explained that had PPIE compared

the September 30, 1995 quarterly statement with the

Sepûember 30, 1996 quarterly statement, PPIE

would have concluded that the rolling EBITDA for

Del Monte was between $107 million and $115

million, and with an assumption of reasonable

growth of 5%-15%, could have projected a June

30, 1997 fiscal year end EBITDA of $120 million.
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(DM Ex. 36 at l7). Using the same EBITDA

multiple valuation method described in Berner's

June 24, 1996 letter, PPIE on its own could have

easily arrived at an estimated equþ of $350 million

to $450 million.

FN40. The Court also notes, as Purcell commented

in his report, that "experienced hnancial peopte

ctearly know that an equity valuation is not a

guarantee that one can'take to the bank,'but that it

is a best estimate rânge based on various

assumptions some of which might be inâccurate,

subject to valid differences of opinion, or

speculative." (DM Ex. 36, P. 6).

In fact, in September 1996, Herz "thought it
important to have some third party make a
d.etermination as to the value of the [Series D
Sharesl." Cflerz Dep. at 134). He sent the
frnancial information he had received from
Del Monte tFN4ll to Prudential and requested

that kudential update the valuations it had
previously performed. (Herz Dep. at 129-30).

Ifowever, while Prudential had agreed to
perforrn the previous valuation at no charge, it
refused to conduct another valuation without a
fee. (flerz Dep. at 130). Because PPIE did not
have the funds available to pay for this
valuation, Herz asked the Administrators for
financial assistance, but Kett and the
Administrators refused his request. (Herz

Dep. at 132). Thus, despite the fact that in
1996 the Administrators thought it prudent to
obtain an independent valuation before
responding to Del Monte's offer to purchase

PPIE's Del Monte stock (MS Ex. 17), and the
fact that the Administrators received
approxi:nately $1.5 million to $3 million for
their services to Polly Peck in 1996, (i\{,S Ex. 5
al 324), they nonetheless refused to pay for a
valuation of the Series D Shares. Therefore,
before the sale of its stock to Solow, PPIE did
not obtain an independent evaluation from
kudential or conduct its own valuation to
update the valuations Prudential had
performed in August of 1995 and July of 1996.

Such neglect does not comport with the duty
irrrposed by New York law to investigate.
tFN42l

FN4l. Herz did not speci$ which information he

gave Prudential, remembering only that he sent the

Page 817

most recent informatio¡r that the had. (Herz Dep. at

t29).

FN42. Herz's inattention is perhaps explaine<i tty

the fact that the Administrators for Polly Peck had'

by the fall of 1996, stopped paying Herz for his

services, and by the end of 1996, were in arreats to

Herz for approximately $10,000. (Herz Dep. 315-

317;339).

Another prime example of inattentitl¡l
occruïed on January L4, 1997, when PPIE
represented to tlre Banlruptcy Court that Del
Monte's "fortunes [had] declined ... with úhe

income trend being a downward one...." (DM
Ex. 4 at 35). This assessment was clearly
wrong in light of DeI Monte's September 1996

frnancial statements, which were in PPIE's
possession as early as November 1996. 'fhe
record is clear that while there may have been
information upon which PPIE relied. to its
detriment, it did so in the face of disclosures
that clearly indicated an increase in the va-lue

of DeI Monte and, hence, its Del Monte stock.

Likewise, despite PPIE's clairns that Del
Monte and Morgan Stanley withheld
info¡:rration from it with regard to DeI
Monte's potential sale, the record
demonstrates that PPIE was given numerous
indications that a sale of the company was
likely. The record also shows, that as with the
frnancial projections, PPIE failed to use the
information that it was given to assess the
value of its Del Monte stock. For example,
Kett testified that as early as June of 1996,

Berner of Morgan Stanley told hirn that whiLe
there were no prospects on the horizon for a
sale of Del Monte in the food industry, there
would "likely ... be a financial buyer in a
year'6 tirne." (Kett Dep. at 2L2'2I3; MS Ex.
29). Kett did not believe this ir¡forrration to be

of significance and did not report it to Herz"
Herz, for his part, testified that from his few
conversations wittr Berner, he was aware that
Morgan Stanley has been retained by Del
Monte to explore strategic alternatives,
including a potential sale. (Herz Dep. at 225"
226). IJerz acknowledged that a sale of Del
Monte "had always been a possibility" and
that Berner had informeat hfun that Del Monte
was receiving u¡solicited ex¡rressions of
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interest. (tIerz Dep. at 225-226,228-30).

*23 Herz also admitted that later, in
September 1996, Berner told hirn that Del
Monte was "in play" and \¡/¿ts receiving
inquiries from potentially interested parties
on a regular basis. (fIerz Dep. at 299). Despite
tlris disclosure, Herz neither shared this
information with Kett nor did he make an
effort to ascertain the identity ofthe potential
purchasers or the status of their inquiries.
(Herz Dep. at 299-300). Such conduct fails to
demonstrate the level of care expected of a
sophisticated parby in carrying out its duty to
investigate.

A series of significant disclosures were also
made i¡r November 1996. On or about
November 8, DeI Monte's outside cou¡sel and
DeI Monte's CFO Meyers orally informed Herz
that Del Monte's Board of Directors had
authorized management to proceed with the
sale process and that Del Monte had executed
confrdentialit¡r agreements with prospective
purchasers, who had already begun due
diligence. (Samuels Dep. at 181-82). Also in
November 1996, Del Monte provided Herz
with the Offering Memorandum containing
detailed frnancial information about Del
Monte. (See DM Ex. 1). Although Herz admits
Meyers sent t}ris to hirn in response to Herz's
request for information that could assist PPIE
in deciding whether to sell the Del Monte
stock, IIerz only "spent a few minutes
looking" at t}:re Otrering Memorandum and
failed to provide it to Coopers & Lybrand,
Prudential or anyone else. (Herz Dep. at 345-
46). Ilerz's inattention caused him not to
notice the pointed disclosure onpage 7 that "a
sale of the Company ... could occur at any
ti-rne." (DM 1 at1;H:erz Dep. at 347).

He also apparently did not read the two-
page November 18, 1996 draft notice of
mandatory redemption that Meyers sent hirn
in November. (Herz Dep. at 594-5). Thus,
Herz did not read the paragraph-under the
clear heading "Inquiries From Interested
Parties"--disclosing t}aat prospective
purchasers had signed confrdentiality
agreements with Del Monte and rilere
conducting due diligence. As a result, Herz
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was rr-naware of these executed agreements.
Signifrcantly, Herz admits that had he been
aware, he would have investigated further,
asked who the prospective purchasers were
and sought to see the due diligence material.
(Herz Dep. at 330-31). Herz did none of these
things, nor did he even contact Meyers or
Berner of Morgan Stanley with any follow-up
questions after receipt of these documents,
despite Meyers' express written invitation to
do so. (DM Ex. 33 at 5465; Herz Dep. at 348).

Kett acknowledged that Herz's failure to
forward these documents to Coopers &,

Lybrand or to tell them about Del Monte's
sale process might have been a mistake. (Kett
Dep. at 387). Had Herz told him of these
disclosures, he "would have asked questions to
understand more fully what was meant by
these statements" and sought the "identity of
these potential thfud party purchasers" and
"copies of information or documents that were
provided to third parties pursuant to the
confrdentiality agreements." (Kett Dep. at
460,504). Kett testi-fied. that had he known of
tJrese disclosures beforehand, he would not
have approved the initial agreement to sell
the Del Monte stock to Del Monte and would
have conducted a firrther investigation before
approving the later agreement to sell the Del
Monte stock to Solow. (Kett Dep. at 461).

+24 Thus, before PPIE auctioned its stock on
January L2, 1997, it had been provided with
ample financial inforrration to perform
updated valuations of Del Monte and its DeI
Monte stock, (DM Ex. 36 at {f 30-38), but had
chosen not to do so. It had also been ir¡formed
about the progress of DeI Monte's sale process,
but had failed to read Del Monte's disclosures"
Clearly, PPIE acted indifferently toward its
own business (indeed, its only asset) and
ignored the critical infonnation it was given-
Under these circumstances, it cannot now
complain that it reasonably relied on selected
segments of Del Monte's and Morgan
Stanley's representations, ignoring tJrose
disclosures that contai¡red red flags that its
Del Monte stock was more valuable than
previously thought.

Moreover, after PPIE had agreed to the sale
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of its stock to Solow, but before frnalization of
that sale by the Bankruptcy Court, DeI Monte
made yet another disclosure to PPIE. On
January 23, 199?, Samuels, Del Monte's
lawyer, informed PPIE that Morgan Stanley
had provided it with valuations estimating
that the Del Monte stock could be worth more
than double what Solow had bid'
Nevertheless, Herz instructed his attorney to
inforrn the court that PPIE still wanted to
complete the sale. H.eru explained at
deposition his belief that it was worth seizing
the "bird in the hand." (Herz Dep. at 103,

444). This is further evidence of the lack of
causation between Del Monte's disclosures and
PPIE's decision to seII its stock. tFN43l

FN43. Recognizing the implication of thei¡ decision

to complete the sale to Solow in the face of the

January 23, 1997 letter disclosure, PPIE claims that

it did so for the additional reason that it feared that

Solow would sue if it backed out. Significantly'

PPIE does not support this claim with any evidence

that it actually spent any time considering holding

on to its stock, that it discussed this option and its

consequences with is counsel, or even thought to

raise the subject with the Bankruptcy Court. PPIE's

utter failure to weigh the advantages-the potential

for a higher sale price against the unsupported fear

of litigation make this claim nothing more than

speculation. Of course, even assuming it was

PPIE's fear of litigation that motivated its decision

to go through with the sale, the Court's conclusion

that PPIE's reliance was uffeasonable before the

January 1997 leuer remains unchanged.

PPIE has pointed to several cases in which
courts refused to grant sumrm.arJ¡ judgment
against a plaintiff because they found the
defendant had withheld information that was

"peculiarly within defendant's knowledge."
See Mallis v. Bar¡kers Tbust Co., 615 F.zd 68,
80 (2d Cir.1980). It is true that under New
York law, "[w]hen matters are held to be
peculiarly within defendant's knowledge, it is
said that plainti-ff may rely without
prosecuting an investigation, as he was no
independent means of ascertaining the tnrth."
Mallis, 615 F.2d at 80; Lazard Freres & Co. v.
Protective Life krs. Co., 108 F.3d 1531, 1542
(2d Ctu.199?). However, the Second Circuit has
noted that the fact that infonrration may be
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peculiarly known to one entity does not end
the analysis in the case of sophisticated
players. Lazard Freres, 108 F.3d at 1543. As
the Second Circuit has noted, sophisticated
players must protect themselves from
misrepresentations and can do so by including
protective language to that effect. tFN44l

FN44. In fact, PPIE did calculate for the risk that

Del Monte could be sold shortly after it sold its
stock. It negotiated with Del Monte and then with

Solow for an equity kicker, which provided that if
Del Monte were to be sold within nvo years of the

date of the Stock Sale Agreement, the buyer would

pay PPIE an additional amount over the purchase

price not to exceed $400,000. @M Ex. 3 at2 n Ð.

In DynCorp v. GTE Corp., 215 F.Supp.2d
308, 321 (S.D.N.Y.2002), the district court
encountered a situation similar to the one in
this case where a sophisticated plaintiff
argued that the peculiar information
exception should apply. In that case, the court
concluded that where the plaintiff had signed
a waiver of representations and knew that it
was in possession of only selected information,
it could not demonstrate reasonable reliance.
See DynCorp, 215 F.Supp .2d at 32L-22.

*25 Likewise, here, PPIE was on notice that
it rilas in possession of only selected
inforrration- For example, the Offering
Memorandum indicated that Del Monte had
entered confrdentiality agreements with
potential buyers, but Del Monte did not
speci& to PPm who those potential buyers
were. Despite being on notice that it had
received partial and not ñ¡ll information,
however, it signed a contract with Solow in
which it stated that "it [was] knowledgeable
about Del Monte and its business and the
industry in which Del Monte operates, that it
ha[d] engaged and received the advice of an
invest¡nent banking firm with respect to the
vaÌue of the Shares, and that [it wasl firlly
able to evaluate the merits on the tra¡uaction
contemplated by [the Stock Sale] Agreement."
(DM Ex. 3 at 5-6 at Í 9). tFN45l Under such
circumstances, PPIE car¡not now complain
that it was harmed by infor:rration that Del
Monte did not tu¡n over when it was the party
that failed to pursue clear disclosures.
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FN45. PPIE had also been willing to sign an

agreement with Del Monte when it believed that Del

Monte would be the purchaser of its stock, and it

had submitted this agreement to the Bankruptcy

Court for approval. If signed, PPIE would have

disclaimed any reliance on Del Monte's express or

implied representations. It also would have

acknowledged that it had .the full opportunity to

ask questions of and obtain information from the

Company with respect to all matters relating to the

traruaction contemplated by this Agreement'' (PPIE

Ex. 30).

Indeed, even if certain misrepresentations or
omissions had been made by DeI Monte,
"[p]arties cannot demand judicial protection
when they could have protected themselves
vrith a reasonable inquiry into arry
misrepresented facts." Giannacopoulos, 37

F.Supp.2d at 632. PPm cannot now, in
hindsight, make out a claim for fraud because
it regrets its decision to sell to Solow and
wishes to hold Del Monte responsible for its
own lack of attention and care to its business
affairs. For these reasons' this Court finds
that PPIE (1) was a sophisticated business
entity, Q) did not heed the signifrcant
disclosures by Del Monte that indicated its
stock's value was in excess of $1.6 million and
(3) did not justifiably rely on alleged
misrepresentations and omissions by either
DeI Monte or Morgan Stanley. Indeed,
"[w]here, as here, a party has been put on
notice of the existence of material facts which
have not been documented and titl
nevertheless proceeds with a transaction
witlrout securing the available documentation
or inserting appropriate language in the
agreement for his protection, litl may truly be

said to have willingly assumed the business
risk that the facts may not be as represented."
Lazard Freres, 108 F.3d at 1543 (2d Ctu.1997)
(quoting Rodas v. Manitaras, 159 A.D.2d 341,
552 N.Y.S.2d 618, 620 (1st Dep't 1990)).

Accordingly, PPIE's fraud claims are
dismissed.

V. PPIE'S NEGLIGENT
MTSREPRESENTATION C LAIM AGAINST

DEL MONTE IS DISMISSED
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Monte for negligent misrepresentation based
on an a.lleged breach of a duty of care
stemrning from the contractual relationship
between the parties. PPIE claims that based

on the contractual relationship, namely the
Stockholders Agreement, DeI Monte had a
duty to disclose inforrration to PPIE, which
Del Monte violated by allegedly withholding
information as well as disclosing
misinformation-

In order to recover on a theory of negligent
misrepresentation" a plaintiff must establish
that because of some special relationship
with the defendant which generally implies
a closer degree of trust than the ordinary
buyer-seller relationship, the law imposes on
that defendant a duty to use reasonable care
to impart correct information, that the
inforrnation is false or incorrect, and that
the plaintiff reasonably relied upon the
information given.

*26 Pappas v. Harow Stores, Inc., 140 A.D.2d
501, 528 N.Y.S.2d 404 (2d DeP't 1988)
(emphasis added). As argued by PPIE, New
York law does perrrit a finding of such a
special relationship in a commercial context
based upon a contract tJrat places two parties
in privity. See Kimmel v. Schaefer, 89 N.Y.zd
257,263,652 N.Y.S.2d 715, 675 N.E.2d 450
(198Ð (citing Int'I Prods. Co. v. Erie R.R. Co.,

244 N.Y. 331, 338, 155 N.E. 662 (L927Ð;

Schroders, Irrc. v. Hogan Systems, Inc., 137

Misc.2d 738, 522 N.Y.S.2d 404, 406
(N.Y.Sup.Ct. 1987) (Baer, Ð.

In this case, if the Court were to frnd a

special relationship existed between Del
Monte and PPIE, the duþ of care imposed-

upon Del Monte would be a duty of care in the
disclosure of information to PPm. ltris,
however, is the same duty that the parties
codified in the Stockholders Agreement. As
noted earlier in this Opinion, the Stockholders
Agreement provides in $ 2.12 that Del Monte
provide "as promptly as practicable, such
financial statements and other inforrrration"
including, without limitatiorl montÌùy
management reports as such Stockholder may
reasonably request." Thus, under the
Stockholders Agreement, Del Monte was
required to reasonably respond to requests for
i¡formation in good faith. See Woottont4l PPm has brought a clairn against DeI
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Enters., Inc. v. Subaru of American, Inc., 134

F.Supp.2d 698, 704 n. 5 (D.Md-2001) ("Under
Maryland law, there is an irnplied duty of
good faith and fair dealing in all contracts.").
Thus, the duty of care under tlre negligent
misrepresentation theory in this case would be

no greater than the scope of the obligation
arising from the contract itself.

New York law, however, does not permit a
tort claim to stand when it merely duplicates
an alleged breach ofcontract.

It is a well-established principle that a

sirnple breach of contract is not to be

considered a tort unless a legal duty
independent of the contract has been
violated.... This legal duty must spring from
ci¡cumstances extraneous to, and not
constituting elements of' the contract,
although it may be connected with and
dependent on the contract.

Clark-Fitzpatrick, I¡rc. v. Long Island R. Co.,

?0 N.Y.2d 382, 389, 52L N.Y.S.2d 653, 516

N.E.2d 190 (N.Y.1987) (citations omitted);
LaSalle Bar¡k Nat'l Assoc. v. Citicorp Real
Estate Inc., CIV.A. No.02-7868, 2003 WL
L461483, at *3-*4 (S.D.N.Y. Mar.21, 2003).
Indeed, "[i]f the only interest at stake is that
of holding the defendant to a promise, the
courts have said that the plaintiff may not
transmogrifu the contract claim into one for
tort." Robehr Films, Inc. v. Am. Airlines, Inc.,
CIV.A. No.85-10?2, 1989 WL 111079, at *2
(S.D.N.Y. Sept.l9, 1989) (quoting Hargrave v.

Oki Nursery, Inc., 636 F.2d 897, 899 (2d

ctu.1980).

Here, the contract itself is the sole basis for
the irnposition of a special duty, but that duty
only extends as far as the contract's scope--the

reasonable disclosure of information by Del
Monte to PPIE. PPIE "failed to show that
there was a legal duty imposed upon [Del
Montel ildependent of the contract itself, or
that [DeI Monte] engaged in tortious conduct
'separate and apart from [its] failwe to fulfrll
[its] contractual obligations." ' D'Ambrosio v.
Engel, 292 

^.D.zd 
564,74L N.Y.S.2d 42, 44

(2d Dep't 2002) (quoting New York Univ. v.
Cont'I Ins. Co., 87 N.Y.2d 308, 316, 639
N.Y.S.2d 283,662 N.E.2d 763 (1995)). In other
words, "[iJf [DeI Monte's] conduct is evaluated
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as if there were no contract here, [PPIE]
clearly would not be able to claim that" Ðel
Monte was liable for negligent
misrepresentation because "the underþi4
foundation for zuch a claim would be [PPIE's]
reliance on [Del Monte's duty to disclose
i¡formation to itl, an untenable position if not
for the contract." Robehr Films, 1989 W},
1110?9, at *3; Edwit Indus., Inc. v. Stroba
Instruments Corp., 131 A.D.2d 425, 516

N.Y.S.2d 233, 233 (2cl Dep't 1987) (dismissing
plaintiffs tort claim because a contract
obligated the defendant to render accurate
statements of sales, which was the
"gïavamen" of the tort ctaim); Mahar4ja
TYavel, Inc. v. Bar¡k of Ind.ia, CIV.A. No.94-
8308, 1997 WLL54044, at*4 (S.D.N.Y. Apr-2,
1997) ("It is i¡sufficient as a matter of law to
assert a tort claim along with a breach of
contract claim unless the Complaint alleges
negligent misrepresentation regarding
ci¡cumstances wholly collateral to the breach
of contract claim or there is a legal duty
independent of the contract that exists
between the parties. ").

*27 Moreover, the Court must consider that
"New York's 'economic loss' rule restricts a
ctaimant who has not suffered personal or
property injury, but only 'economic loss,' to an
action in contract for the benefit of its
bargain." Robehr Films, 1989 WL 111079, at
*4. New York retai¡s this rule in order to
preserve tJ:e distinction between tort and
contract, in an "attempt to keep contract law
'from drown[ing] in a sea of tort." ' Carmania
Corp., N.V. v. Hambrecht Terel Intern., 705
F.Supp. 936, 938 (1989) (quoting East River
S.S. Corp. v. Tïansamerica Delaval Inc., 476
u.s. 858, 866, 106 S.Ct. 2295,90 L.Ed.2d 86õ
(1986). Therefore, "[ilf the damages suffered
are of the ty¡le remed.iable in contract, a
plaintiff may not recover in tort ." Carotania,
705 F.Supp. at 938.

I¡r this case, PPIE "alleges only economic
loss in its proposed negligence clairn. It does

not claim any personal injury or damage to
property, as is required to recover in tort."
Robehr Films, 1989 WL 11L079, at *5. This
factor, therefore, also points to the fact that,
although PPIE's claim sounds in tort, it is
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actually a clai¡n for a breach of contract. See

Maharaja TYavel, 1997 WL L54044, al, *4
(S.D.N.Y. Apr.2, 1997) (itismissing plaintiffs
fraudulent misrepresentation clai¡rr because,

inter alia, "[a]Il damages alleged by lplaintiffl
as arising from the alleged fraud are

recoverable as damages under [ptaintiffsJ
breach of contract clairn"). Accordingly,
PPIE's claim for negligent misrepresentation
is dismissed.

t5J In any event, the Court would dismiss the
negligent misrepresentation claim for the
same reason that it dismissed the fraud
claims: that PPIE could not have reasonably
relied on the alleged misrepresentations or
omissions. tFN461 The Second Circuit has

explained that even where a duty to disclose
may exist, it does not necessarily follow that a
party, even one with a special relationship,
reasonably relied on misrepresentations or
omissions. Hydro Investors, Inc. v. Tlafalgar
Power Inc., 227 F.3d 8, 2l (2d Cir.2000)
(affirming srunmary judgment against
plaintiffs negligent misrepresentation claim
because plaintiff could not establish
reasonable reliance); Consol. Edisor\ Inc. v.
Northeast Utils., 249 F.Supp.zd 387, 409
(S.D.N.Y.2003) (dismissing negligent
misrepresentation claim despite fact that
there might have been special relationship
because plaintiff failed to establish reasonable
reliance); Nasík Breeding & Research Farm
Ltd. v. Merck & Co., Inc., 165 F.Supp.2d 514,

536 (S.D.N.Y.2001) (same).

FN46. The Second Circuit has noted that omissions

are "nothing more than affirmative

misrepresentations" for purposes of deciding

whether a pârty has a duty to disclose. Grumman,

748F.2d at 738 (1984).

In this case, as erçlained above, PPIE had
access to critical information, including: (1) a
statement by Berner of Morgan Stanley in
June 1996 that he believed that there would
be a financial buyer for Del Monte within one
year's ti¡ne; (2) oral disclosures that Del Monte
was "in play" and was on a regular basis
receiving inquiries from potential interested
parties; (3) DeI Monte's September 1996

quarterly frnancial statement, which disclosed
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that Det Monte's operating income in the frrst
fiscal quarter of 1997 was $16 million higher
than the previous yeæ; @) Del Monte's
Offering Memorandum and Draft Notice of
Redemption, which indicated that potential
purchasers of Del Monte who had executed
confrdentiality agreements were conducting
due diligence of the Company; (5) a Novernber
1997 oral disclosure by Del Monte's outside
counsel and CFO to the same effect; and (6)

the January 1997 letter infor:rning PPIE and
the Bankmptcy Court that DeI Monte now
valued PPIE's Del Monte stock at $13.3-$23.7
million-

*28 This infornation should have indicated
to PPIE that the value of its Del Monte stock
had likely increased since Del Monte had
offered it $1.6 million for the stock in
November 1996. Therefore, PPIE's reliance on
Del Monte's earlier representations and
alteged omissions was not reasonable, but
rather reckless, as it d.emonstrated that PPIE
"acted in'disregard of a risk known to [it] or
so obvious that [it] must be taken to have been
aware of it, and so great as to make it highly
probable that harm would follow." ' Stern &
Stern Textiles, Lrc. v. LBY Holding Cot?.,
CIV.A. No. 84-3295, 1987 WL 6434, at *2
(S.D.N.Y. Feb.5, 1987) (quoting Dupuy v.

Dupuy, 551 F.2d 1005 (5th Cir.1977, per
Judge Wisdom) (quoting W. Prosser,
Handbook of the Law of Torts $ 34 at 185 (4th
ed.1971)). Accordingly, PPIE's claim for
negligent misrepresentation is dismissed both
because it is duplicative of the breach of
contract claim and because PPIE could not
reasonably rely on the alleged
misrepresentations and omissions of Del
Monte as amatterof law.

VI. PPM'S BREACH OF CONTRACT CLAIM

t6l PPm alleges that Del Monte failed to
provide information it was required to
provide--upon request--under the Stockholders
Agreement. As noted above, $ 2.12 of the
Stockholders Agreement required Del Monte
to provide to PPIE all information that PPIE
reasonably requested. tFN47l It is undisputed
that PPIE made repeated requests for any and
all inforrnation that might help it eva-luate the
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value of its Del Monte stock. The question is
whether Del Monte satisfied its obligation
once these requests were made.

FN47. Again; the precise language of the contract

stated that Del Monte must provide: 'as promptly as

practicable, such financial statements and other

information, including, without limitation, monthly

management reports as such stockholder may

reasonably request."

Under Marytand Iaw, "[tìhe interpretation of
a written contract is ordinarily a question of
Iaw for the couït...." ABC Imaging of
Washington, Inc. v. The Tlavelers Indem. Co.

of Am., 150 Md.App. 390, 820 A.2d 628, 632

Md.Ct.Spec.App.2003). Furthermore,
Maryland courts adhere to the "objective
interpretation of contracts" principle, under
which courts give the words of a contract
"their ordinar¡r and usual meaning, in light of
the context within which they are employed"
as opposed to the meaning that the parties
may have intended at the time. ABC Imaging,
820 A.2d at 633. Thus, where the terms of a
contract are unambiguous, the court
determines its meaning and application as a
matter of law. See Auction & Estate
Representatives, Inc. v. Ashton, 354 Md. 333,
?31 A.2d 44L,444 (Md.1999) ("[T]he clear and
unambiguous language of an agreement will
not give way to what the parties thought the
agreement meant or was intended. to mean.")'
The Maryland Court of Appeals has also made
clear that "language which is merely general
in nature or irnprecisely defrned is not
necessarily ambiguous." Truck Ins. Exch. v.
Marks Rentals, Inc., 288 Mil. 428,418 A.zd
118?, 1190 CMd.1980).

Nonetheless, "when there is a bona fide
ambiguity in the contract's language or
legitimate doubt as to its application under
the circumstances the contract [is]
submitted to the trier of the faci for
interpretation-" Monumental Life Ins. Co. v.
U.S. Fid. And Guar. Co., 94 Md.App. 505,6L7
A.2d 1163, 1174 (Md. Ct. of Spec.App.1993)
(citing Board of T?ustees v. Sherman, 280 Md.
3?3, 373 A.zd 626 (Md.1977); 4 Williston on
Contracts S 616 (1961). "Ambiguity arises if,
to a reasonably prudent person, the language
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used is susceptible of rsrore than one meaning
and not when one ofthe parties disagrees as to
the meaning of the subject language." The
Board of Educ. of Cha¡les County v. Plymouth
Rubber Co., 82 Md.App. 9, 569 A.2d 1288,
1296 (Md. Ct. Spec. App. 1990) (citine Tluck Ins.,
418 A.2d at 1187). In such cases--where "the
writing is not clear as to preclude doubt by a
reasonable man of its meaning"--the
interpretation function passes from the court
to the jury. Bethesda Place Ltd P'ship v.
Reliance lrs. Co,, Civ.A. No.91-1719, 1992 WL
97342, at *2 (D.Md. Apt.22,1992).

*29 The contract in this case "requirelsl a
factual determination as to what is deemed to
be" a reasonable disclosure of documents by
Del Monte. T?imed, úrc. v. Sherwood Medical
Co.,772 F.Supp. 879, 885 (D.Md.1991) (findine
that the interpretation of a "best efforts"
clause in a contract was properþ submitted to
the jury). Whether the requests for documents
by PPIE were reasonable and whether Del
Monte adequately responded to those
reasonable requests is a question best left to a
trier of fact who is "in the best position to
make this factual detenrrination, which is
dependent on the circumstances of the case."
T?imed, 772 F.Supp. at 885; see also Wood v.
Allstate Ins. Co., 2l F.3ð' 741, 747 (7th
Cir.1994) (frnding that whether defendant
satisfied her contractual duty to respond to
reasonable requests made by her insurarrce
company v/as a material question of fact for
the jury). The jury's decision may, of course,
be influenced by evidence as to custom and
usage in the industry, evidence that was not
presented on this motion. See Goodman v.
Resolution Tlust Corp., 7 F.3d tL23, Ll26 (4th
Cfu.1993) ("If ... resort to extrinsic evidence in
the summâry judgment materials leaves
genuine iszues of fact respecting the contract's
proper interpretatior¡ sunmary judgrnent
must of course be refused and interpretation
left to the trier of fact.") (citing World-Wide
Rights Ltd. P'ship v. Combe Inc., 955 F.2d
242,245 (4th Cir.1992)). Thus, t,Le Court frnds
tJlat the interpretation of the contract as well
as its application should be refened to the
jury.

Del Monte argues that the contract claim
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shou-ld nonetheless be dismissed because,
regardless of the meaning and application of $
2.12, íts "supposed duty to provide information
never came into effect." (DM Memo at 44). DeL
Monte points to $ 6.6 of tJre Stockholder's
Agreement, which provides that "All notices
and other commu¡rications provided for herein
shall be in writing and sha-Il be delivered by
hand or sent by certifred mail ... to the
Company." Del Monte clai¡ns that because
PPIE never made a written request pursuant
to $ 6.6, PPIE's claim under S 2.L2 must fail.
tFN48l

FN48. There is in the record, however, evidence

that PPIE made one written request for a copy of
Del Monte's Board minutes, to which, PPIE

alleges, Del Monte did not respond. (PPIE Ex. 39).

Whether such a request qualifies as reasonable

request under the $ 2.12 is a question for thejury.

As e>çlained above, when the language of
the contract is unambiguous, it is within the
province ofthe Court to interpret the contract.
Here, $ 6.6 clearly provides that "all notices
and other com¡nunications" with DeI Monte,
which are provided for in the contract, are to
be in writing. This language is unambiguous,
and the Court frnds that it is broad enough to
incorporate those communications
contemplated by $ 2.12. To find otherwise,
would be to disregard the plain language of $

6.6. Therefore, according to the contract, PPIE
should have made requests in writing.

Nevertheless, PPIE argues that Del Monte
waived any claim that it might have to
enforce $ 6.6 with regard to S 2.L2 because of
its course of conduct, namely its continual
response to PPIE's oral requests for documents
and informatior¡- tFN4gl I:r response to this
clairn, Del Monte points to $ 6.5 of the
Stockholders Agreement, which states that:
"[a]ny term of [the] Agreement ... may be
amended and the observance of any such term
may be waived ... only with the written
consent of (a) the Company and (b)

Stockholders holding at least 66-213%o of the
outstanding Shares held by all the
Stockholders." Del Monte maintains that
because the contract has a specific waiver
provision requiring written waiver, it could
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not have waived ç 2.12 through its conduct.

FN49. There are many irutances of such behavior,

exemplified by the foltowing fwo examples. tn July

of 1996, Herz orally asked Del Monte for "any and

all information regarding Del Monæ' that would
"assiSt" PPIE in evaluating Del Monte's one million
dollar offer. In response to this, Del Monte

promised to send its June 30, 1996 financials,

which would soon be completed. On August, 23,

1996, Herz again spoke to Del Monte to obt¿in

those financials, which Del Monte did eventually

send. Later, when Herz requested frnancial

information from Del Monte that it could bring to

the Bankruptcy Court to substantiate the

reasonableness of Del Monte's offer, Del Monte
faxed PPIE ¿ chart showing Del Monte's total

equity value at $35 million.

*30 However, under Maryland law, parties
to a contract may waive provisions of that
contract by behavior that is "inconsistent with
the intention to insist upon enforcing such
provisions." Parks v. CAI Wireless Systems,
Irrc., 85 F.Supp.2d 549, 555 (D.Md.2000). The
Maryland Court of Appeals has defrned waiver
as "the intentional relinquishment of a known
right, or such conduct as wa¡rants an
inference of the relinquishment of such right,
and may result from an express agreement or
be infened from the circumstances." BarGale
Indus., I¡nc. v. Robert Realty Co.,275 Md. 638,
343 A.2d 529, 533 Md.1975); Guardian Life
Ins. Co. v. U.S. Tower Servs., Ltd., L22
Md.App. 550, 7I4 A.2d 204, 2L0-27L
(Md.Ct.Spec.App.1998) (same). Moreover,
parties to a contract can make an oral
agreement, erçressly or implicitly, that
effectively waives the requirements of a
written contact. See Hoftnan v. Glock, 20
Md.App. 284, 315 A.zd 551, 554-55
Md.Ct.Spec.App.1974); Fantle v. Fantle, 140
Md.App. 678, 782 A.2d 377, 382

Md.Ct.Spec.App.2001). Notably, "ltlhis is so

notwithstanding a written agreement that any
change to a contract must be in writing."
Univ. of Nat'l Bank v. Woìfe, 279 M;d. 5L2,
369 A.2d 570,576 Md.197Ð (emphasis added)
(citing Taylor v. University Nat'l Bank, 263
Md. 59, 282 Ã.2d 91, 93-94 Md.1971)). tFN5Ol
Such an

@
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FN50. The Universþ Nat't Bank case involved a

similar waiver provision to the one in this case. It
provided that '[t]he rights or authority of the Bank

under [the] agreement shall not be changed or

termi¡rated by said depositors or either of them

except by written notice." 369 A.2d 576. The

waiver provision in this case differs to the extent

that it involves a third party-the other stockholders

of the company. While this difference is important,

Maryland law appears clearly to favor upholding

the common law rule of waiver by course of
conduct. Since PPIE attempts to hold only Del

Monte liable based on its course of conduct, not the

other stockholders, their lack of a direct stake in the

action counsels against precluding a finding by the

jury of waiver by course of conduct.

oral modifrcation of a written contract may
be established by a preponderance of the
evidence.... Of course, if the written contract
provides that it shall not be varied except by
¿rn agreement in writing, it must appear
that the parties understood that this clause
was waived. However, such a clause may be

waived by implication as well as by express
agreement.

Taylor, 282 A.2d at 93-94 (internal citations
omitted) (quoting Freeman v. Stanbern Const.
Co., 205 Md. 71, 106 A.2d 50, 55 Md.1954D
(emphasis added); Battista v. Savings Bank of
Baltimore, 67 Md.App. 257, 507 A.zd 203, 209
(Md.Ct.Sp.App.1986) (noting that "the
decisions permitting waiver of contractual
rights despite a non-waiver clause requiring a
written waiver are consistent with Maryland
decisions"); Mayor and City Counsel of
Baltimore v. Ohio Cas. Ins. Co., 50 Md.App.
455,438 A.zd 933, 936 Md.Ct.Spec.App.1982)
( "oral modifrcation of a contract, despite a
provision requiring all modi-fications to be in
writing, is permitted in Maryland").
Therefore, it is possible under Maryland law
for Del Monte to have waived both the waiver
provision and the wrÍtten notice provision

The question of waiver, tlrough, is one for
the fact-frnder and should therefore go to the
jur;y. See Battista, 507 

^.2d 
at 209 (stating

that "the question of waiver [is] one for t]re
jury," as the question of whether defendant
intended to waive is "best left to the fact-
frnder"); Ohio Cas., 438 A.2d at 936 (factual
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disputes regarding the extent of modifrcation
are for the ju4y to resolve).

Finally, Del Monte argues that PPIE's
breach of contract claim fails because "PPm
can point to no piece of information Del Monte
withheld that would have altered the outcome
one iota." (DM Memo at 46). While it may
indeed be diffi.cult to assess damages in this
case, "in Maryland, '[i]t is well settled that
every injury to the rights of another imports
damages, and if no other damages is
established, the party injured is at least
entitled to a verdict for nominal dâmages." '
Plarunatics, Inc. v. Showers, 137 F.Supp.2d
6L6, 624 (D.Md.2001) (quoting Cottman v.
Dep't of Natural Res., 51 Md.App. 380, 443
A.zd 638, 640 (1982) (quoting Baltimore v.
Appold, 42lù..{ld.442,457 (1875). In any event,
it is a question of fact whether or not there
were actual damages in this case, and,
therefore, this issue too shall be left for the
jury. tFN5ll Accordingly, for the above
reasons, Del Monte's motion for summarry
judgment on the breach of contract clairn is
denied.

FN5l- Del Monte also argues that $ 3.4(a)(ii) of the

Stockholders Agreement restricts PPIE's breach of
contract claim with respect to PPIE's assertion that

Del Monûe withheld information from it witlÌ respect

to the potential sale of the company. Section

3.4(aXiÐ provides that a stockhotder shall "provide

written notice ... of such Offer to the Company and

to each of the Other Stockholders not later than the

thirtieth day prior to the consummation of the

sale...." Del Monte argues that, based on this

clause PPIE was not entitled to such information
prior to thirty days before a sale of Del Monte. This

interpretation of the clause, however, is inapposite

to the plain language of $ 3.4(aXii) for two reasons.

First, $ 3.a(aXii) refers to the obligation of the

stockholders to inûorm one another and the

company of a potential sale. It does not create an

obligation for Del Monte. Second, the language of
the clause clearly establishes the minimum time

frame by which stockholders must notiff one

another and the company of a sale. It does not limit
disclosure prior to that time frame.

VII. TIIE MOTIONS FOR SUMMARY
JUDGMENT ON THE THM,D-PARTY
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COMPLAINT
*31 As noted above, Del Monte's Third-Parby
Complaint impleaded Charterhouse and Huff
Asset Management, Del Monte's former
stockholders, alleging claims against them for
indemnification and contribution for any
tiability it may incur with respect to PPIE's
tort and contract claims against it. According
to DeI Monte, Charterhouse and Huff Asset
Management ("Third-Parby Defendants") were
primarily responsible for, actively engaged in
and were the parties that stood to berrefrt from
tJ:e allegedly wrongfirl conduct pleaded in
PPIE's Complaint. Del Monte alleges that due
to the Third-Party Defendants' control of Del
Monte, they owed fiduciary duties to both
PPIE and Del Monte, including the duty to
disclose^ all material information to PPm
regarding the real value of or any potential
sale of Del Monte. Del Monte alleges that
since the Third-Party Defendants breached
their fiduciary duties, they caused PPIE's
alleged damages and thus Del Monte is
entitled to indemnity or contribution for any
damages it may incur from PPIE's suit. Thfud-
Party Defendants now move for summary
judgment on the Third-Party Complaint.

While Del Monte initially brought claims for
indemnifi.cation and contribution as to the
fraud, rregligent misrepresentation, and
breach of contract clairn, the only claim that
has survived summarly judgment is the breach
of contract claim. Ttre Court therefore
considers whether Del Monte can bring these
clairns for contribution and indemnification
with respect to PPIE's breach of contract
clairn.

t7l The contribution claim clearly falls.
IJnder New York law, it is firmly established
that contribution is not available when the
underlying claim is for breach of contract.
tFN52l See, e.g., Board of Educ. of Hudson
City School Dist. v. Sargent, Webster,
Crenshaw & Folley, 71 N.Y.2d 2L, 28, 523
N.y.s.2d 475, 517 N.E.zd 1360 11987);
Rothberg v. Reichelt, 270 A.D.zd 760, 705
N.Y.S.2d 115, 117-118 (2d Dep't 2000); County
of Chautauqua v. Pacos Constr. Co., 195
A.D.2d 1021, 600 N.Y.S.2d 585, 586 (4th Dep't
1993); Lawrence Dev. Corp. v. Jobin
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Waterproofrng, Inc., 167 A.D.2d 988, 562
N.Y.S.2d 902,902-903 (4th Dep't 1990). As the
New York Court of Appeals has confrrmed, the
principles of contribution codified by N.Y"
C.P.L.R. $ 1401 apply only to tort liability and
no other common-law forrr of contribution is
applicable to liability arising from contract.
Sargent, 71 N.Y.2d at 26-29, 523 N.Y.S.2d
475,5I7 N.E.2d 1360 (quoting Lawrence Dev"
Corp., 562 N.Y.S.2ù. at 902-03). Thus, "the
remedy of contribution is not available to a
defendant whose potential liability to the
plaintiff is for economic loss resulting from an
alleged breach of contract." County of
Chatauqua, 600 N.Y.S.2d at 586. In keeping
with this unambiguous rule, DeÌ Monte's
claim for contribution on PPIE's underþing
claim for breach of contract is dismissed.

FN52. The parties appear ao a9tee th¿t New York
law applies to the connibution and indemnification

claims. See Int'l Bus. Mach. tnc. v. Liberty Mutual

Fire tns. Co., 303 F.3d 419, 423 (2d Cir.2002).

[8] The Court next turns to Del Monte's
indemnifrcation claims. Del Monte does not
allege that the Third.-Party Defendants were
contractually bound to indemnifu Del Monte,
but rests its claim on a theory of implied
indemnification Implied. indemnifrcation is
available where a defendant is held
vicariously liable for the tortious acts of
others, or where the liability is based on a
defendant's passive negligence in failing to
discover or remedy the wrongdoing of another
parby. See Tlustees of Columbia Univ., 492
N.Y.S.2d at 375; County of Westchester, 478
N.Y.S.2d at 314; Am. Transt€ch krc. v. U.S.
T\rust Corp., 933 F.Supp. 1193, L202
(s.D.N.Y.1996).

+32 However, where as here, a plaintiffs
underlying complaint charges a defendant
with direct liability for breach of contract and
not constructive or vicarious liability based on
its relationship with other parties, there can
be no third-party claim for indemnification for
that breach of conf,ract. See Lawrence Dev.
Corp., 562 N.Y.S.2d at 903 ("because plaintiff
seeks to hold defend.ant liable for its active
negligence and breach of contract, defendant
has no cause of action ... based upon the
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theory of implied indemnity"); Columbus v.

McKinnon Corp. v. China Semiconductor Co.,

867 F.Supp. 1173, 1178-1179 (W.D.N.Y.1994)
(dismissing third-party complaint for failure to
state a claim for indemnification and
contribution with respect to breach ofcontract
clairns); City of Rochester v. Hol-msten Ice

Rinks, Inc., 548 N.Y.S.3d 959, 960-61 (4th
Dep't 1989) (defendants could not seek
indemnity because the "complaint chargeld]

ldefendantsl only with direct liability for
breach of contract and not vicarious liabitity
based upon their relationship to another
party. Thus, there is no basis for e:<press or
implied indemnity against lthird-party
defendantì."); Resolution TYust Corp. v.
Young, 925 F.Supp. L64, 169 (S.D.N.Y.1996)
(dismissing indemnification claim where no

contractual provision or vicarious liability
alleged).

In the instant case, a frnding of liability
against Del Monte on any of PPIE's claims
would be a finding of active misconduct,
tJrereby precluding Del Monte's eligibility for
indemrrifrcation as a matter of law. úrdeed, if
Del Monte were found liable to PPIE on the
basis of the breach of contract, its liability
would be grounded in its own breach of its $

2.L2 dwty to provide frnancial information to
PPIE and its other stockholders. tFN53l
Section 2.t2 of the Stockholders Agreement
unequivocally creates an exclusive obligation
from Del Monte to its stockholders. The
stockholders have no such contractual
obligation to one another and rrone is alleged.
Accordingly, indemnifi.cation is not available
to DeI Monte for its alleged breach of its
contractual obligation to PPm. The Third-
Party complaint is therefore dismissed

FN53. Del Monte argues that indemnity is available

here because any potential wrongdoing that

occurred was "done by and at the direction" of
Third-Party Defendants in violation of their

fiduciary duty to Del Monte and because Third-

Party Defendants were relatively more at fault than

it. These arguments are unavailing. Atthough a

passively negligent pârty may obtain indemnification

from an actively negligent third-party, it is clear in

this case that, if Del Monte were to be held liable, it
would be for their active participation in
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wrongdoing-atbeit at the alteged behest of Third-

Party Defendants. "lWìhere the party seeking

indemnification is himself at least partially at fault,

indemnity will not be implied." Columbus, 867

F.Supp. 1178.

CONCLUSION

Del Monte's motion for summar¡r judgment
is granted with respect to PPIE's fraud and
negligent misrepresentation claims and
denied with respect to PPIE's breach of
contract claim. Morgan Stanley's motion for
swnmary judgrnent on the fraud claim is
granted. Charterhouse and Huffs motion for
surnmarly judgment on the Third-Party
Complaint is granted.

Del Monte and PPIE are ordered to submit a
joint pre-trial order on or before October 23,

2003.

SO ORDERED:

2003 wL 22118977 (S.D.N.Y.)

END OF DOCUMENT
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and Evelyn S. Gruber Revocable Tfust
Both Dated July 8, 1994; Renee Rairni and

Frieda Pantzer, SunT?ust f/k/a
SunBank/lMiami, N.A. ; Theresa ÏIeidel,

Individually and as a¡r Officer of
Su¡BankiIvliami, N.4., Lucille Clum,

f¡rdividually and as Vice President and T?ust
Ofticer of Su¡Bank/1Wiami, N.A.; Ida Raimi

and Edwa¡d L. Schultz, Appellants,
v.

Estelle G. FIIRLONG, Appellee.

Nos. 96-954, 96-998, 96-1002, 96-1011 and 96-
1012.

Sept. 17, 1997.
Rehearing Denied Ja¡- 8, 1998

Testator's nephew filed petition for
administration of testator's fin"al will.
Testator's stepdaughter frled petitions to set
aside final will as product of undue influence
and for administration of earlier wiII.
Stepdaughter subsequently brought equitable
action against testator's sister, brother, and
nephew, testator's bank, and certain bank
officers a[eCrng conspiracy to deprive testator
of her estate through undue influence or
breach of fiduciary duty and that testator
lacked testamentary capacity. The Circuit
Court, Dade County, Moie J.L. Tendrich, J.,
determined that there was conspiracy, found
that ba¡k was additionally negligent in its
hiring, training, retention, and supervision of
its employees, and declined to admit final will
to probate. Appeal was taken. The Disbrict
Court of Appeal, Greer¡ J., held that: (1)

evidence was i¡sufücient to establish
conspiracy; (2) bank did not impliedly consent
to trial of unpled negligence theory; (3)

evidence was insuffrcient to establish lack of
capacity; and (4) ñnal will was not product of
undue infl.uence.

Reversed and remanded with directions.

Page 13

West Headlotes

[1] Conspiracy 1.1
9lk1.1
Civil conspiracy requires agreement between
two or more parties to do unlawful act or to do
lawÂ¡l act by ur¡lawful means, the doing of
some overt act in pursuance of conspiracy, and
damage to plaintiff as a result of acts done
under the conspiracy.

[2ì Conspiracy 1.1
91kl.1
Actionable civil cons¡liracy requires actionable
underþing tort or wrong.

[3] Conspiracy 8
91k8
Testator's sister's telephonic request to her
son that he contact testator to render
assistance to her after her late husband's
death wâs insuffrcient to establish civil
conspiracy to deprive testator of her money
and assets during her lifetime through
exercise of r¡ndue infl.uence or breach of
ñduciary duty.

[4] Conspiracy 19
91k19
While civil conspiracy may be proven by
circumstantial evidence, this may be done
only when inference sought to be created by
such circumstantiat evidence outweighs all
reasonable inferences to the contrary.

[5J Conspiracy 19
91k19
Receipt of some benefits from testator, without
any evidence of knowledge of alleged
conspiracy to deprive testator of her money
and assets during her lifetime through
exercise of undue influence or breach of
fiduciary duty, was insuffrcient to establish
parties' participation in alleged conspiracy.

[6] Contracts 96
95k96
Mere affection" kindness, or attachment of one
persori for another does not itself constitute
undue influence.
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t7l Banks and Ban]ring 51
52k51

[7] Pleading 427
302k427
TYial court should not have found testator's
bank negligent for the hiring, retention, and
supervision of its employees, in testator's
stepdaughter's equitable action, as this theory
was not pled or tried by consent. West's
F.S.A. RCP Rule 1.190ft).

[8J Pleading 427
302k427
Testator's bank's failure to object to evidence
of its faiture to supervise and train employees,
in testator's stepdaughter's equitable action,
was not implicit consent to trial of unpled
negligence theory, as evidence was also
directly relevant to issue of bank's breach of
fiduciary duty to testator. West's F.S.A. RCP
Rule 1.190(b).

[9J Pleading 427
302k427
Failure to object cannot be construed as
implicit consent to try unpled theory when
evidence introduced is relevant to other issues
properþ being tried. West's F.S.A. RCP Rule
1.190ft).

[10] Witls 50
409k50
To execute valid will, testator need only have
testamentar¡r capacity, that is, ability to
mentally understand in general way the
nature and extent of property to be disposed
of, testator's relation to those who would
naturally claim substantial benefit from his
will, and general understanding of practical
effect of will as executed.

[11] Wills 36
409k36

[11]Wills 43
409k43

[11] Wills 44
409k44
Testator may still have testamentary capacity
to execute valid will even though he may

Page 14

frequently be intoxicated, use narcotics, have
enfeebled mind, failing rnemory, or vacillating
judgment.

[12] Wills 37
409k37
Insale individual or one who exhibits queer
conduct may execute valid will as long as it is
done during lucid interval.

[13] Wilts 2I
4091K21

For valid will, it is only critical that testator
possess testamentar¡r capacity at time of
execution of will.

[14] Wills 400
409k400
Appellate court will not interfere with probate
court's finding of testamentary capacity unless
there is absence of substantial competent
evidence to support frnding or u¡Less it
appears that probate court has
misapprehended effect of evidence as a whole.

t15lWills 400
409k400
It is duþ of appellate court to exarnine all of
the evidence to determine whether there is
substantial and competent evidence to support
probate court's frnding of testamentary
capacity and whether probate court may have
misinterpreted legal effect of evidence as a
whole.

[16] Wi[s 400
409k400
When probate court has misinterpreted legal
effect of eviderrce in its entirety, its frnd.ing of
testamentar¡r capacity will not be affirmed
merely because there is evidence that is
contradicted on which frndings may be
predicated-

[17]Evidence 57L(2)
L57k57t(2)
Neurologist's testirnony that testator suffered
from severe dementia was insu,ffrcient to
establish lack of testamentar¡r capacity, given
that neurologist categorically testified that he
was unable to offer ¿rny opinion as to
testamentarSr capacity at any given tirne and
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will contestant offered no evidence that
testator was incompeter'rt or not lucid at time
she executed contested will.

[18] Wills 155.1
409k155.1
When will is challenged. on grounds of undue
influence, i¡fluence must amount to over
persuasion, duress, force, coercion, or artful or
fraudulent contrivances to such extent that
there is destruction of free agency and
willpower of testator.

[19] Witls 163(2)
409k163(2)

[19] Wills 163(8)
409k163(8)
Presumptionof undue influence arises infavor
of will contestant if it is established that
substantial benefrciary under will occupied
confidential relationship with testator and was
active in procuring contested will.

[20] Wills 163(8)
409k163(8)
Once presumption of undue influence arises,
burden shifts to beneficiary of will to come
forward with reasonable explanation of his or
her active role in preparation of decedent's
will.

[21] Wills 166(1)
409k166(1)
If presumption of undue influence goes

u¡rebutted, it alone is sufficient to sustain
will contestant's burden.

[22] Wills 166(1)
409k166(1)
If presumption of undue influence is rebutted,
wilI contestant must establish undue influerrce
by preponderance of evidence.

[23] Wills 164(6)
409k164(6)
Any undue idluence used to procure earlier
will was wholly irelevant to question of
whether subsequent will was also product of
undue influence.

Page 15

409k163(2)
Although testator's nephew was berreficiary
under challenged wiII and enjoyed confidential
relationship with testator, presumption of
undue influence was not raised, as nephew did
not procure attorney for testator, nephew did
not give any fustructions to attorney as to
preparation ofchallenged will, nephew did not
have knowledge of dispositive provisions of
will, nephew was not present at execution of
challenged will, and nephew did not take
possession of will after its execution.

[25] Wills 163(2)
409k163(2)
Even if presumption of nephew's undue
influence had arisen in connection with
contested will, presumption was rebutted by
nephew's explanation that he rnerely
facilitated testator's independent decision to
change her will after her bitter dispute with
stepdaughter over proceeds oftreasury bill.

[26] Wills 155
409k155
Testator?s fural will, which disinherited her
stepdaughter's family, was not product of
nephew's undue influence, as testator's sole
motivation for disinheriting stepdaughter's
family was testator's anger and animosity
towards stepdaughter due to dispute over
proceeds of treasury bill.

*1275 Bunnell, Woulfe, Kirschbaum, Keller
& Mclntyre, P.A. and Nancy W. Gregoire,
Ft.Lauderdale, for appellants Manuel Raimi,
Renee Rafuni and Frieda Pantzer.

Greenberg, Tlaurig, Hofuian, Lipotr, Rosen
& Quentel, P.4., and Arthur J. England, Jr.,
and Charles M. Auslander, and John G.
Crabtree, Miami; Bergman and Jacobs, P.A.
and Richard H. Bergman" Miami; Muskat,
Odessky and Miller, P.A. and Robert B.
Miller, North Miami Beach, for appellants
SunBanl</TvIiami, N.4., Theresa Heidel and
Lucille CIum.

Deutsch & Blumberg, P.A. and James C
Blecke, Miami, for appellant Ida Raimi.

Holland & Knight, and Daniel S. Pearsor¡t24l Wills 163(2)
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and Lenore C. Smith, Miami, for appellant
Edward L. Schultz.

Heller and Kaplan, and Daniel Neal Heller,
and Dwight Sullivan, and Joseph Cunrier
Brock, Miami, for apPellee.

Before LEVY, GERSIEN and GREEN, JJ.

GREEN, Judge

T?ris is a consolidated appeal offive appeals
from an adverse frnal judgment entered after
a non-jur¡r equitable action and a will contest
action In its frnal judgment of the equitable
action, the lower court, in essence, found that
all of the appellants had conspired using
undue infLuence to deprive the decedent
(Evelyn S. Gruber) of her money and assets
prior to her death in March 1995 and had
caused her to execute her frnal will in their
favor which they sought to admit to probate.
As a result, the lower courb awarded both
compensatory and punitive damages against
each ofthe appellants in the equitable action.
Further, the court refused to admit the
decedent's last will to probate in favor of an
earlier executed will. The appellants argue'
on this appeal, that the lower court's findings
and conclusions are unsupported by competent
substantial evidence in the record and/or the
court misapprehended the effects of t.Le

evidence. We agree for the reasons which
follow and reverse.

* L27 6 F ACTUAT BACKGROUND

The undisputed evidence adduced at trial,
taken in the light most favorable to appellee,
reflects that prior to her death, the decedent,
Evelyn Gruber, \¡/as the widow of Jacob
Gruber. Evelyn and Jacob had been maried
for approxirnately 18 years when he died in
March 1993. It had been a second marriage
for both and had produced no childrer¡-
Appellee, Estelle Furlong was Jacob's only
child from his prior rnarriage and the
decedent's stepdaughter. The decedent had no

children of her own Jacob and Evelyn had
each amassed considerable wealth prior to
their marriage to each other, Jacob as a
successful New York attorney and investor

Page 16

ald Evelyn as a buyer for a women's clothier'
Evelyn's net worth, however, was considerably
more than Jacob's.

Jacob's daughter, Estelle, a practicing
probate attorney in Miami, rendered legal
services to her father and stepmother, which
included the drafting of their respective wills.
Estelle's husband, Dr. James Furlong, was the
personal physician to both Evelyn and Jacob"
During their lifetirne, Jacob and Evelyn
interacted and socialized frequently with the
Furlongs and bestowed generous ffis upon
the Furlongs. Evelyn rarely saw or visited
her blood family members which consisted of
her sister, appellant, Ida Raimi and brother,
appellant, Edward L. Schultz, both of whom
resided in Michigan, or her nephew (i.e., Ida's
son) and his wife, appellants, Manuel
("Manny") and Renee Rafuni, who resided in
St. Petersburg, Florida. Despite their lack of
frequent interaction, however, Evelyn did
generously bestow both monetary and non-
monetar¡r ffis upon her sister Ida due to her
lirnited financial resources. tFNll

FNl. Evelyn's brother Fdward owned a business

and was firnncially secure in his own right.

A. "THE LOST WILL" DATED JANUARY
23,1992

On January 23, 1992, Jacob and EvelYn
executed identical wills which were prepared
by Estelle Furlong. As for Jacob's will, the
bulk of his estate, estimated as being between
$1.5 and $1.8 milliorr, was Ieft to Evelyn
Estelle and Evelyn were named co-personal
representatives of Jacob's estate. Evelyn's
will similarly left the bulk of her estate,
estirnated at approximately $3.3 million to
Jacob. Jacob and EsteIIe were named co-

personal representatives of Evelyn's estate.
In the event that Evelyn predeceased Jacob, it
was provided that 757o of the residue of
Evelyn's estate (as well as L007o of hLer

jewelry, tangibte property and $200,000)
would go to Estelle Fwlong and 25Vo of the
residue would go to Evelyn's sister, Ida. [FN2]
In the event that lda predeceased Evelyn" a
third of her $1 rnillion share would go to
appellant, Manny Rairni.
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FN2. In this will, Evelyn also made a $f5,000
bequest to Ida's son, Manny Raimi and his wife,

Renee.

Shortly before Jacob's death in March of
1993, Evelyn asked Estelle for the origi¡al of
her January 23, 1992 will. Estelle returned
the original of Evelyn s will to her as
requested and it wâs never seen again. This
will, dubbed "The Lost WilI" in the
proceedings below, was the will ultimately
ad:rritted to probate by the lower court in the
will contest action-

B. ''THE BLAUSTEIN WILL" DATED APRIL
8, 1993

Approximately one week after the death of
her husband Jacob, Evelyn had a friend, Rose

Alpert, drive her to see Donna Blaustein, Esq.,
a probate attorney with the law frrm of Broad
and Cassel in Miami, for the puryose of
procuring a new will. According to Ms.
Blaustein's u¡rrefuted testimony, Evelyn was
anxious to have a new will drawn which would
divide her estate equally between her sister,
Ida and brother, Edward Schultz, and their
heirs, and completely disinherit Estelle and
Dr. Furlong. Although Ms. Blaustein had
some initial concerr¡s that Evelyn did not have
a complete understanding of the size of Jacob's
or her estate, tFNSl s}nie *L277 deemed Evelyn
competent to execute a new wilt and dispose of
her estate. Ms. Blaustein explained that in
her experience as a probate lawyer, it' was not
uncornmon for elderþ widows such as Evelyn
not to fuIIy comprehend probate matters.

FN3. For example, Ms. Blaustein testiñed that even

though Jacob had Ieft Evelyn 77% of his estate,

Evelyn believed that Jacob had disinheriæd her.

Ms. Blaustein further testified that Evelyn feared

that she was going to be left destitute despite her

being worth more than $3 million dollars in her

own right.

Ms. Blaustein then proceeded to draft a new
wilI in accordance with Evelyn's instructions.
In this new will, ("The Blaustein Will"),
Evelyn divided her estate evenly between her
brother Edward and sister Ida [FN4] and
made no provisions whatsoever for the

Page L7

Furlongs. Alvin Cassel was named the
personal representative in this will. Evelyn
executed "The Blaustein Will" on April 8,
1993, and at the time, Ms. Blaustein was
satisfred that Evelyn ñrIIy understood the size
of her and Jacob's estate, its income, and
disbursements. Ms. Blaustein thereafter
retained the original of this will for six weeks.
During this period, Ms. Blaustein wrote a
Ietter to Evelyn memorializing Evelyn's
instruction that she "did not wish to waive
any of [her] inheritance from [her] husband,
especially since [she was not] anxious to have
those assets passed directly to Estelle and her
family."

FN4. In "The Blausæin Will," Evelyn's friend,

Rose Alpert was made a beneficiary of a $50,000

bequest.

Approximately one and a half months after
Evelyn's execution of "The Blausteil Will,"
Estelle learned of its existence. Dr. Furlong
testifred that Estelle was upset when she
learned about "The Blaustein Will" and
thought it "only fair" that the Furlongs be put
back into Evelyn's will. Thereafter, Estelle
telephoned Ms. Blaustein to terminate her
services as Evelyn's lawyer. Estelle a-lso

prepared a letter signed by Evelyn which
directed Ms. Blaustein to return to Evelyn
"the original interim will which you prepared
for me dated April 8, 1993, which I intend to
destroy."

Estelle and Evelyn picked up "The
Blaustein WiII" on May 24, 1993 from Ms.
Blaustein's ofüce. At that time, l\[s"
Blaustein gave Evelyn a letter rnemorializing
her concern of Estelle's inherent conflict of
interest in representing Evelyn where Estelle
had borrowed stock from her late father which
was still owed and urrpaid to the estate and
hence, Evelyn- Estelle's loan was
documented by frve notes from Jacob which
instructed Evelyn to recoup the stock or
deduct its value (i.e., approximately $96,000)
from Estelle's inheritance under Jacob's will.
Within two days of their visit to Ms.
Blaustein, Estelle drafted a disclaimer for
Evelyn's signature wherein Evelyn disclaimed
any interest in tJre stock. Evelyn executed
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the disclaimer and Estelle maintained in the
proceedings below that Evelyn was completely
lucid and competent during this time.

Latær, Estelle, as co-personal representative
ofher late father's estate, wrote to appellant,
SurrTrust Bank, formerly known as Su¡Bank
Miami, N.4., to inquire about her father's
assets at the bank. Appellant, Theresa
Heidel, a private banker at SunTrust
responded in a letter. Laler, Estelle and
Evelyn, acting as co-personal representatives
of Jacob's estate, then personally met with
Heidel. At that tirne, Estelle asked to be the
sole sigrratory ofJacob's estate to facilitate the
payment of expenses as needed and Heidel
explained that tJlat would require Evelyn's
written authorization- Evelyn did provide
such authorizatíon in writing.

C. "THE FURLONG WILL" DATED JUNE 1,

1993 AND THE ATLEGED INCEPTION OF
THE

CONSPIRACY

After Evelyn retrieved the original
"Blaustein Wil," Estelle dra,fted another will
for Evelyn which she executed on June 1,

1993. In this will, Estelle wa6 named as the
personal represent4tive and pursuant to its
terru, the Furlongs were to receive 40Vo of
Evelyn's estate and the remaining 60lo of }rer
estate was to be divided evenly between
Evelyn's sister, Ida and brother, Edward.

At or about the time of Evelyn's execution of
this will, Ida telephoned her son, Manny in St.
Petersburg, Florida, to express her concern
about Evelyn According to MannY's
uruefuted testimony, his mother told him that
Evelyn \¡¡as very depressed about Jacob's
death and did not understand what Estelle
was doing \flith Jacob's estate matters.
Manny further testified that his mother
wanted him to do whatever he could to +1278

help Evelyn Shortly therea-fter, Manny
telephoned Evelyn at her home and re-
introduced himself as he and Evelyn had not
been particularly close prior to that time. He
subsequently visited his aunt at her home.

According to Manny's testirnony, Evelyn
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asked hirn to revierv' and explain some
documents for her, namely, the stock
disclaimer that Estelle had asked her to sigl¡
the five stock notes, the SunTrrrst document
designating Estelle to serve ¿rs the soì.e

signator on Jacob's estate accourrt, and "The
Furlong Will" dated June 1, 1993. Manny
stated that Evelyn was unhappy with the
terms of her latest will and that Estelle had
not adequately explained these documents to
her. Marury detected that his elderþ aunt
who was 82 at the time of his arrival had
"difficulty understanding docrrments."
Manny further testified that Evelyn asked if
he k¡rew of an attorney who could draft
another will for her.

D. TIIE BROIDA WILL DATED JULY 9,
1993

Because Manny was urrfamiliar with any
attorney in the Miami area, he procured an
attorney and fuiend, Joel Broida, from his
hometown of St. Petersburg to prepare a nelv
wiII for Evelyn- He imrnediately flew back to
St. Petersburg alone to meet with Mr. Broida
with both Evelyn's latest will and Jacob's will
in hand. tFNSl IvIr. Broida drafted a new will
("The Broida Will") for Evelyn without ever
meeting or speaking to her. Manny was
named as the personal representative for "The
Broida Will." úr this will, Ida received 20lo of
Evelyn's estate plus l00%o of all taneible
property, jeweþ, and autos. Manny and his
wife, Renee received L9Vo of Evelyn's estate.
Edward and Evelyn's niece each received 57o

of the estate and the remaining 5L7o of thre

estate was divided among Evelyn's other
famity members. rtrith the exception of the
bequest of a piano, the Furlongs were
completely disinherited under "The Broida
WilL" Manny also had Mr. Broida draft a
durable power of attorney for Evelyn's
sigrrature which, ¿ìmong other things, gave
Manny the urrestricted and urrlimited power

to sell and dispose ofEvelyn's assets.

FN5. While he was away, Evelyn travelled wittt the

Furlongs to Atlantic Ciry, New Jersey to gamble

aûd attend Dr. Furlong's 45th high school reunion'

When Manny returned to Miami with "The
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Broida Will" and power of attorney, he
learned that Evelyn had arranged a meeting
with Estelle to discuss the return of Jacob's
stock. At this meeting, held on June 25, 1993
in Estelle's office, Evelyn requested Estelle to
return the stock. Estelle declined to return
the stock and insisted. that Evelyn had
voluntarily relinquished this stock to her as a
grft. During this same meeting, Manny
requested Estelle, as co-personal
representative of Jacob's estate, to place some
of Jacob's securities into the rutmes of Evelyn
and Marury or Renee, as joint tenants with
rights of survivorship. Estelle declined this
request as well. Prior to the conclusion of
this meeting, Manny and./or Evelyn requested
the return of the original "The Furlong Wi["
datedJune 1, 1993.

At or about this time, Evelyn executed the
dwable power of attorney in favor of Manny
which had been prepared by À¡Ir. Broida.
Manny immediately took possession of it. At
this time, Evelyn a-lso notifi.ed Heidel of
SunTïust that she wanted Jacob's personal
bank account transfened into her lEvelyn sl

own name. Heidel, in turn, notified Estelle
who agreed to the transfer. Later, Evelyn
and Manny went to see Heidel at the bank for
tJne purpose of having Evelyn named the sole
sigrratory on Jacob's estate account. Heidel
notified EsteIIe of the requested change and
inforrred Estelle that she needed to
immediately fax a letter of authorization for
tlre same as Evelyn wanted to effectuate the
change without delay.

On Ju-ly 9, 1993, Evelyn executed "The
Broida WilL" bequeathing approximately 777o

of her estate to Manny and his immediate
family, at Sr¡nTlust Bank where Heidel and
two other bank employees served as witnesses.
Heidel testified that she never detected a lack
of understanding or mental incapacity on
Evelyn's part when she executed this will.
Manny kept the original Broida Wilt and
power of attorney in his home in St.
Petersburg. Evelyn placed a copy of the will
in her safe deposit box, where Estelle later
found it. During this same time, Evelyn also
+1279 rescinded Estelle's authority as sole
signatory on Jacob's estate account.
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During the summer and fatl months of 1993,
Manny irrcreasingly spent more time with
Evelyn and actually stayed at her home
several days per week. In addition to serving
as Evelyn's chauffeur, Manny became
increasingly involved in her frnancial affai¡s.
For exa.rrple, he wrote out checks for Evelyn's
sigrrature and reconciled her bank statements.

On or about July 14, 1993, Evelyn and
Manny went to see Heidel at the bank about
the purchase of some securities because
Evelyn was concerned that her assets were not
generating suffrcient income. Heidel
introduced them to Blanca Lola-Teriele, an
i¡rvestment consultant at the bank. Teriele
believed Evelyn to be in firll control of her
faculties and recommended that Evelyn
pr:rchase either a Franklin Insured Tax Free
Irrcome Mutual Fund or Putnam Municipal
Fund. After discussing various options, Evelyn
read and signed the application completed by
Teriele and purchased approximately
$450,000 in tax free securities. In purchasing
these securities, Evelyn specifically requested
that they be issued jointly i¡r her name and
either Ida or Manny's name so that, no one
else could gain control of them. Evelyn made
it clear, however, that she wanted the income
checks from these securities to be placed in
her name alone as it was not her intent to
make a present gift of the same to Ida or
Marury.

Subsequently, Evelyn decided that she
wanted these tax free securities to be placed in
her name alone rather than jointly with Ida or
Manny and informed Estelle of the sarne.
Estelle, who had no reason to question
Evelyn's competency to make this change,
called Teriele at the bank to anange for the
transfer of securities. Estelle then told lda
and Manny of the requested transfer and
procured their signatures on the requisite
paperwork to effectuate the change.
Thereafber, the securities urere reregistered in
Evelyn's name alone.

Sometime at or around this time period,
Estelle became concerned about what she
perceived as Manny's increasing influence
over Evelyn's financial affairs. Estelle
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testified that she went to the bank to voice her
concelrs to Heidel and to solicit her
assistance. Specifically, Estelle warned
Heidel that "there is a shark in the water."
Heidel responded "oh, she's all right, they're
all right." Heidel took no actions as a result
of Estelle's statements or concerns.

In late August, Estelle telephoned Heidel to
inquire whether Manny had been in the bank
with Evelyn When Heidel replied yes,

Estelle stated that she was very concerned
that "there may be overeaching going on."
Heidel testified that during her 1 Il2 yeat
interaction with Evelyn both inside and
outside of the bank, Evelyn never
demonstrated any lack of understanding or
mental defect. She characterized Evelyn as

being "sharp as a tack" and "feist5r."

Ttrereafter, on September 2, L993, Evelyn
went to Heidel for the purpose of cashing a
check in the amount of $9,800. Heidel wrote
the check for Evelyn's signature. Heidel then
authorized this check to be cashed. On the
next day, Evelyn again cashed another check
for $9,800 with Heidel's authorization. Heidel
never questioned Evelyn about her need for
any of this money. There is no record
evidence of whether Manny was physica-lly
present inside of the bank with Evelyn when
either ofthese checks were cashed.

Sometime late in the summer or early in the
fall of 1993, Manny notified Dr. Furlong,
Estelle's husband, that Evelyn was
experiencing continuing depression and
having memory problems. Dr. Furlong
refered Evelyn to his ffiend, Dr. Pentz
Scheinberg, a neurologist. On the day before
her scheduled visit with Dr. Scheinberg,
however, Evelyn went in to see Dr. Furlong.
According to Dr. Furlong, Evelyn appeared to
have understood and responded to his
questions appropriately. He opined that she

seemed to suffer from a type of aphasia (i.e.,

word forgetting) typical in octogenarians. Dr.
Furlong san¡r' no signs of Alzhei¡ner's disease,
incompetence, or dementia of any kind.

On September 2, 1993, Evelyn met with Dr.
Scheinberg for a thirty minute examination.
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Dr. Scheinberg asked Evelyn questions and
made clinical observations. Based upon his
examination, Dr. Scheinberg opined and
testified at the trial below on behalf of Estelle
that Evelyn was suffering from "lp]robable
*1280 senile dementia of t.]..e Alzheimer's
type" which impaired her judgment. Dr.
Scheinberg further opined that her dementia
was so severe that it pre-existed her visit to
him by at least one year and that he expected
this condition to progressively worsen. This
opinion was based upon his experience in
general with Alzheirner patients rather than
his particular examination of Evelyn
Notwithstanding his general conclusions
about Evelyr¡ Dr. Scheirrberg could not opine
that the dementia affected her cogaitive
ability to understand the extent of her estate
and heirs at any given time. [FN6] He fu¡ther
allowed for the possibility of variations in that
Evelyn could have had good days and bad days
in terrns of her decision-making process. tFNTl

FN6. Dr. Scheinberg testified as follows: Q. Did
she have fhe cognitive ability to know

approximately what her estate consisted of, or are

you unable to venture an opinion on that? A. I
can't answer that. I suspect that she had the

cognitive ability to know a figure. Whether she

understood the significance of thât figure, I don't

really know. She deñnitety had probfems widt

arithmetic calculations, and with reading

comprehension.

Q. Did she have the cognitive ability to
know who her hei¡s were? A. I didn't ask her
that question. I can't really--I can't decide
that.

d<*****

'{<**+*{<

f<*{<***

Q. Does [sic] judgment impairment prevent
her from knowing what her estate consists of
and who her heirs are? A. I don't think
necessarily. It depends on the extent of the
dementia.

FN7. In this regard, Dr. Scheinberg further testified
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as follows: Q. Is it reasonably possible that some

five, six, seven months before you saw her, that she

had a far Ereater cognitive ability than what you

saw on September 2, 1993? A. Is it possible? Q.

Reasonably possible. A. What does that mean, 5l
percent? Q. Okay, 51 percent. A. I would have to

say that based in medical.probability, that for the

preceding year, that her judgment was impaired to

the point that I would have viewed her as demented.

Is there a possibility, yes I mean, there can be

variations. Her depression might not have been as

severe. And she may have been an aberrant or

unusual case, I don't know, I didn't see her before.

Page 2l

telephoned Dr. Furl.ong to apprise him as well,
Dr. Furlong testified that he, in turn, withheld
Dr. Scheinberg's findings about Evelyn from
Estelle because Estelle was a "sick girl" and.

the news about Evelyn might be devastating
to her health. Neither Dr. Furlong nor
Manny ever told anyone at SuriTrust about
Dr. Scheinberg's ñndings. Manny later
mailed a copy of Dr. Scheinberg's medical
report to Manny's nephew, an internist in
Michigan, to see if he could suggest any
treatment. Manny's nephew informed hinl of
a new memory drug which Dr. Furlong, at
Manny's request, then prescribed for Evelyn.
Evelyn never had any follow-up visits with
any other doctors regarding Dr. Scheinberg's
findings.

During the fa-tl of 1993, Evelyn's
relationship with the Furlongs was amicable
as Evelyn, Manny, and the Furlong family
dined out together frequently. It was during
this period that Evelyn informed Manny that
she was no longer satisfred with the terms of
"Tlre Broida WilI" and the power of attorney.
According to Manny's testirnony, Evelyn
*1281 wanted the will to be redrafted and the
power of attorney destroyed.

Prior to having her will redra.fted, Estelle
took Evelyn to SunTlust in November 1993 to
inquire about a custodial account for Evelyn.
There they met with appellant Lucille Clum, a
trust offrcer at the bank. Estelle explained to
Clum that Evelyn was recently widowed and
needed assistance with her checks and
frnances. During this meeting, Estelle told
Ctum that Manny had taken over Evelyn's
affairs and that she "was very concerned that
there might be some overreaching." Evelyn
said little except that she was sad about the
death of Jacob and stated that she wanted to
know what the bank's role would be in a
custodial account. Clum explained to her that
the bank could do as much or as little as she
wanted--"safe-keep the assets, collect the
income, and pay ... out the income to her in
whatever form she wanted." Evelyn told
Clum that she would think about it and get
back to her. On their way out of the ba¡k
building, Estelle and Evelyn ran into Heidel,
at which time EsteIIe repeated her concerns

Q. If some approximately six months prior to
the time that you saw her she's asked a series
of questions, such as when did your husband
die; she answers appropriately: How long
have you been married; and she answers
appropriately: Where do you live; and she
gives the address and the telephone number of
where she lives and gives the zip code number-
And is asked what her purpose in visiting the
lawyer is, and she tells the lawyer that she

wants to be represented in connection with her
husband's estate, and she wants to prepare a
new will: That she gives the lawyer her
maiden name: That she tells the lawyer who
her heirs are, and that she tells the lawyer
how she wants her estate distributed, do you
have an opinion as to whether or not that's an
indication that she intellectually understood
what was going on and knew what she was
doing at that ti¡ne? A. It suggests it. It
suggests that there were--that superfrcially at
least she knew the things which you have
described. I want to remind you that my role
in this process was to see her as a neurologist
on a specific occasion, and then v¿as

subsequently asked to extrapolate backwards
and determine how long I thought there had
been the same kind of problem present. But I
cannot quantitate it.

{<*:t***

****:ts,F

Dr. Scheinberg testifred that after he
examined Evelyn, he told Manny of his
findings and gave him a copy of the medical
report. flr. Scheinberg also immediately

(C) 2005 Thomson/lVest. No Claim to Orig, U.S. Govt. Wo

@

16div002801



702 So.2d1273
(Cite as: ?02 So.2d 1273, +128L)

about Manny

E. THE FURLONGWILL NKIA "THE
HAPPY FAMILY WILL" DATED

DECEMBEF"22,1993

Sometime in late December 1993, Estelle

and Evelyn went to Evelyn's safe deposit box
where Estelle read "The Broida WilI" and
porrver of attorney. Estelle testified of her
"shock" when she saw these documents as she

was certain that they were the product of
undue influence. Subsequently, she met with
Evelyn and Manny to discuss the terms for a
new will which Estelle intended to prepare

herself. The new Furlong will ("The Happy
Family Will") gave 4O7o of Evelyn's estate to

the Furlongs, lATo to lda, 307o toìù[anny,lSTo
to Edward and' 57o to Edward's daughter.
Estelle and Manny would be appointed co-

personal representatives. Evelyn executed

lftis *itt on December 22, 1993 in Estelle's
ofüce. Manny was not present' Prior to
Evelyn's execution of the will, Estelle again
e>çlained its terms and Evelyn appeared to be

contented. According to Lynee Blum, an
attorney who witnessed the execution, Evelyn
seemed to have understood the terms of the
will and appeared to be lucid. After Evelyn's
execution of this new Furlong will, Estelle
testified that all of the relatives were "one big
happy family." Estelle, however, never told
anyone at SunTfust about this new will
because "it was none of their business."

From December 1993 until MaY 1994,

Evelyn lavished both her immediate family
and the Furlong family with cash and other
non-monetar¡r gifbs. Even Manny's mother-
in-law, appellant Freida Pantzer, who

occasionally stayed over at Evelyn's
apartment, received gifbs. At no ti-rne did any

of the CfL recipients question Evelyn's
competency to make such ffis or offer to
return them. With the exception of her
brother Edward who was not a gift recipient,
Evelyn gave gifts and cash to Manny and his
family totalling approxirnately $1.5 million
dollars. The Furlong family received gifts
and cash totalling over $500,000. Dr.
Furlong testifred that Evelyn's generosity was

not new as she has always been "a very
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generous lady."

One of Evelyn's "ffis" to Estelle led to the
ultirnate rift between the two and the end of
the "happy fanrily" relationship. On or about
May 20, 1994, Estelle accompanied Evelyn to
the bank where Evelyn signed the proceeds of
a maturing $350,000 treasury bill over to
Estelle. EsteIIe then deposited the same into
her personal checking account. Within a few
weeks thereafter, Evelyn sought the return of
this money and explained to both, Estelle and
Dr. Furlong, that she had mistakenly given
Estelle the treasury bill and had not intended
it as a gift. Estelle refused to return the
money and responded that Evelyn knew
exactly what she was doing when she made

the ffi. This exchange between Evelyn and

Estelle ìtras extremely bitter and Estelle
thereafter testifred that she deemed herself
"out ofthe picture" as aresult ofthis incident.

F. "THE BARASH WILL" DATED JULY 8,
L994

Thereafter, on June 30, 1994, Evelyn and
Manny went to see Miami attorney, Jeftey
Barash, about a new will for Evelyn- Evelyn
and Manny selected Barash by virtue of his ad
in the telephone book and his office's
proxirnity to Evelyn's home. When they
arrived at Barash's office, Manny initially
remained *L282 in the waiting room while
Evelyn had her consultation with Barash.
Barash testifred that Evelyn told him that she

had been born in Russia and when her family
canne to America, they settled in Detroit. She

also told. him about her career as a purchaser
for a women's clothier, her life with Jacob,
and her sadness at his passing. She firrther
told him of her family and her deteriorating
relationship with the Furlongs which was the
reason that she desi¡ed a new will. Evelyn
explained to Barash that the Furlongs rffere no

longer treating her the way they had when
Jacob was alive.

When Evelyn described her estate as being
approxirnately $2 tl2 to $3 million dollars,
Barash recommended that she have a

revocable trust. Evelyn then requested that
Manny be allowed in so that Barash could
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e:çlain the workings of a trust to both of
them. Manrry then joined this consuÌtation-
Evelyn questioned Barash about her control of
the trust and how it would operate in the
event of her disability. After Barash
explained about the trust, Evelyn selected
Manny as successor trustee. Because Manny
wasn't a resident of Dade County, Barash
suggested that Evelyn also appoint a local
successor co-trustee such as a bank. Evelyn
selected appellant, SunTlust.

On her next visit to Barash's ofFrce, Evelyn
discussed the dispositive provisions of her
proposed new will. Evelyn told Barash that
she wanted 407o of her estate to be left to
Manny and his wife, Renee; 307o to be left to
Edward; and307o to be left to lda. She further
bequeathed $100,000 to Dr. and Mrs. Furlong
and $25,000 to each of their childrer¡- Manny
was not present in the room with Evelyn and
Barash at this time or at any other tirne when
the will provisions were being discussed.

Evelyn executed the "The Barash Witl and
Tþust" on July 8, 1994. Barash had annanged
for Clum from SunT?ust to serve as a witness
for Evelyn's execution of the will and trust as

he anticipated an attack on Evelyn's
testamentar¡r capacity by virtue of the fact
that Eve1yn had substantially disinherited the
Furlongs. Although Manny had driven
Evelyn to Barash's offrce, he remained outside
during the execution of these documents.
Prior to her execution of the documents,
Barash reviewed them with Evelyn to make
sure that she understood all ofthe provisions.
Barash testified that Evelyn appeared to have
fully understood what was ex¡llained to her.

After her execution of "The Barash WiII and
Trust," Evelyn later returned to Barash's
office to express her frustration at Estelle's
refusal to return tlre proceeds of the $350'000
treasury bill. Barash suggested that she

could compensate for the Loss by merely
amending her trust to further decrease her
ffis to the Furlongs. Accordingly, on August
11, 1994, Evelyn executed an amendment to
"The Barash Will and Tlust" which reduced
the bequest to the Furlongs to just $1,000.
TTre reason for the reduction was explicitly

Page 23

stated in the amendment. "The Barash Will
and Amended TYust" ultimately was the final
will executed by Evelyn.

At or about the time that Evelyn was
preparing to execute "The Barash WilI and
TYust," during the srunmer of 1994, Dr.
Furlong contacted Evelyn's brother, Edward,
to find. out why Manny was sequestering
Evelyn- Dr. Furlong testified that he told
Edward. that Evelyn could be "the victim" of
stealing and financial draining by Marrny.
Edward thanked him for calling and told Dr.
Furlong that he would get back to him within
two weeks. Edward never telephoned' flr.
Furlong again.

Further, during this period, Manny's
mother-in-Iaw, Frieda, increasingly spent
more tirne with Evelyn a¡rd drove her around
town. As a result of their friendship, Evelyn
began to see Frieda's personal doctnr, Dr'
Ernest Herried, instead of Dr. Furlong. Dr.
Ilerried found Evelyn to be mentally alert and
resporuive to his questions about her medical
problems.

EVELYN'S FINAI MONTHS

In January 1995, Jacob's estate was closed
and Estelle forwarded the closing documents
to Evelyn for her signature along with the
remaining $9,400 from his estate account.
Evelyn executed and returned the documents
along with $9,400 to Estelle.

Evelyn became ill in early March 1995.

She went to see Dr. Harried but refused to
comply with his suggestion that she be

hospitalized. +1283 Evelyn died fuom her
illness in her apartment on March 3, 1995.

I
PROCEEDINGS BELOW

Approximately two weeks after Evelyn's
death, Manny and SunT?ust as co-personal
representatives of Evelyn's estate of "The
Barash Will and Amended Trust" frled a
petition for administration of that will.
Shortly thereafLer, Estelle filed a petition for
administration of "The Furlong Wiil" (aJHa

@
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"The Happy Famity Will") dated December
22, t993 and a verified petition to set aside

"The Barash Will and Amended Trust" on the
grounds that they had been procured through
undue infl.uence and overreaching. Edward
and Ida as named benefìciaries under "The
Barash Will and Amended Ttust" were
g¡anted permission to intervene in this
proceeding.

Subsequently, Estelle filed a "Substituted
Petition for Administration" requestilg that
"The Lost Will" dated January 23, 1992 be

admitted to probate rather than "The llappy
Family Will" dated December 22, L993.

Estelle also filed a two count amended petition
against appellants allegrnC that they
conspired to deprive Evelyn of her estate
through u¡rdue influence, duress, and
intirnidation and that Evelyn lacked
testamentary capacity. tFNSl Estelle sought
equitable relief in t,Le form of an accounting,
restitution, and the imposition of a

constructive trust. Estelle also sought to
have "The Barash Will and Amended Trust"
declared void and of no effect. Later, Estelle
amended these pleadings to allege that all of
Evelyn's wills after "The Lost Will" dated
January 23, 1992 were the Products of
Evelyn's incompetency and./or appellants'
undue influence. Estelle never sought
compensatory or punitive damages in any of
her pleadings. Rather, tendays prior to trial,
Estelle moved to amend her petition to assert
a claim for punitive damages. The lower
court did not entertain this motion to amend
until two days prior to the end of the eleven
day trial. When the appellants objected to
the pro¡rosed amendment on the grounds that
Estelle had made no th¡eshold showing of an
entitlement to punitive damages, the trial
court decided to take the matter under
advisement pending its final judgment in the
cause. tFNgl

FN8. Specifically, Count I alleged that: [b]eginning
approximately April/May, 1993 and continuing to

the date of Evelyn S. Gruber's death, Manuel

Raimi, Renee Raimi and Ida Raimi, enjoying a

confidential and/or fiduciary relationship with

Evelyn S. Gruber, conspired, using undue

influence, duress and intimidation to deprive Evelyn
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S. Gruber of her money and assets. That

conspiracy was later joined by Frieda Panøer,

Edward Schultz, Theresa Heidel, Lucille Clum, and

SunBank/Miami, N.4., each of whom also enjoyed

a confidential and/or fiduciary relationship with

Evelyn S. Gruber. As a result of the conspiracy,

the conspirators deprived Evelyn S. Gruber of
substantial monies and other assets. Count tr
alteged the same conspiracy and continued as

follows: On July 8, 1994, in furtherance of said

conspiracy, the respondents caused Evetyn S.

Gruber to execute a Last Will and Tesiament and a

Revocable Trust. On August tl, 1994, in
furtherance of said conspiracy, the respondents

caused Evelyn S. Gruber to execute a First

Amendment to Evelyn S. Gruber Revocable Trust

dated July 8, 1994. A copy of these respective

documents are [sic] attached hereto as Exhibits t, 2
and 3. On the date of the execution of Exhibits 1, 2

and 3, Evelyn S. Gruber lacked testamentary

capacity. Alternatively, and/or additionally, the

execution of Exhibits l, 2 and 3 was procured by

the conspirators by duress, intimidation and undue

influence.

FNg. We note also that counterclaims and

crossclaims for fraud, undue influence, and tortious

interference were likewise filed agairst Estelle and

Dr. Furlong which were ultimately dismissed by the

lower court. Because the appellants have not

elected to appeal their dismissal, we do not address

the sâme.

tr
FINAL JUDGMENT OF LOWER COURT

The trial court entered its final iudgment
finding that there was clear and convincing
evidence that a reprehensible conspiracy had
been formed by the appellants to deprive
Evelyn of her money and assets during her
lifetime through undue influence and in the
c¿rse of the bank and its employees, through a
breach of their fiduciary duty. The court
found that the bank was additionally
negligent in its hiring, training, retention,
and supervision of its employees, Heidel and
Clum. Accordingly, the lower court entered a
*L284 final judgment in the equitable action
in favor of Evelyn's estate and against the
appellants, jointly and severally, in the
amount of $1,533,689.55, including
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prejudgment interest. The court further
assessed punitive damages against SunTlust
Bank in the amount of $4,500,000; Manny in
the amount of $2,000,000; Edward and Frieda
each in the amount of $1,000,000.

In the will contest litigation, the lower court
declined to admit "The Barash Will and
Amended Tþust" to probate on the grounds

that it had been procured by undue influence
and overreaching by Manny and that the
decedent lacked testamentar¡r capacity to
execute the same. In fact, the court declared
that all of the decedent's wills executed
subsequent to "The Lost Wi[" dated Januarîy
29, L992 had been Procured bY undue
i¡fluence and/or the decedent lacked
testamentar¡r capacity to execute the same.

Accordingly, the lower court admitted "The
Lost Will" dated January 23, 1992 to probate.
This appeal followed.

m
EQUrIABLE CLAIMS LMIGATION

We first address the frnal judgment as it
relates to the equitable claims litigation.
Appellants assert, among other things, that
the judgments entered against them must be

reversed where the evidence adduced by
appellee Furlong was insufficient to make a

prima facie showilg of any civil conspiracy to
deprive the decedent of her money and assets

during her lifetime through u¡rdue influence
and/or breach of a fi.duciary duty. The bank
further asserts that the lower court erued in
imposing liability against it for the negligent
hiring, training, and retention of Clum and
Heidet where these theories were never pled
or tried by consent.

t1lt2l Based upon our careful review of the
record, we agïee with the appellants that all
of the judgments entered against them must
be reversed where the evidence was

insufñcient to establish the existence of a civil
conspiracy tFNlOl in the frrst instance- A
civil conspiracy requires: (a) an agreement
between two or more parties, (b) to do an
u¡lawfrrl act or to do a tawfrrl act by unlawful
means, (c) the doing of some overt act in
pursuance of the conspiracy, and (d) damage to
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plaintitr as a resuft ofthe acts done under the
conspiracy. See Florida Fern Growers Assoc.,

Inc. v. Concerned Citizens of Putnam County,
616 So.2d 562, 565 (FIa. 5th DCA 1993);

Nicholson v. Kellirq 481 So.2d 931, 935 (Fla.
5th DCA 1985). Additionally, an actionable
conspiracy requires an actionable underþing
tort or wrong. See Florida Fern Growers, 616
So.2d at 565; Wright v. Yurko, 446 So.2d
1162, 1165 (Fla. 5th DCA 1984).

FN10. Our holding in this regard thus obviates our

need to address the appellants' further challenge to

the entry of a judgment for compensation and

punitive damages in an equitable proceeding.

Thus, a cause of action for civil conspiracy
exists ... only if 'the basis for the conspiracy
is an independent wrortg or tort which would
constitute a cause of action if the lvrong
were done by one person.'

Blatt v. Green, Rose, Kahl & Piotrkowski,
456 So.2d 949, 951 (Fla. 3d DCA 1984) (citing
American Diversified Ins. Servs., Inc. v. Union
Fidelity Life Ins., 439 So.2d 904, 906 (FIa. 2d
DCA 1983). kr this case, the appellee
apparently maintained below that the
underþing actionable torts were the
appellants' undue influence and the bank's
breach of frduciary duty.

t3lt4lt5lt6l Appellee Furlong's sole proof of
the inception of the conspiracy was fda's
telephonic request to her son, Manny, that he
contact the decedent to render assistance to
her after her late husband's death. rWithout

more, we find this evidence to be wholly
insu-ffrcient for the establishment of a
conspiracy. As Manny and Ida were the only
parties privy to this telephonic conversation,
Furlong obviously had no direct proof of any
agreement to use unlue influence to loot the
decedent of her assets durfu€ her lifetime.
While Furlong correctly asserts that a
conspiracy may be proven by circumstantial
evidence, this may be done "only when the
inference sought to be created by such
circumstantial evidence outweighs att
reasonable inferences to the contran¡I."
Diamond v. Rosenfeld, 511 So.2d 1031, 1034
(FIa. 4th DCA 1987), rev. denied, 520 So.2d
586 (Fla.198B). Here, it cannot be said that
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the inference of a conspiracy outweighs all
reasonable inferences to the contrar¡r- A
reasonable inference can be made that lda's
sole motivation *128õ for telephoning Manny
was her sheer concern for the well'being of her
elderþ, recently widowed sister who had

always been kind to her. The frnding of the
formation of a conspiracy during this
telephone conversation would be pure

speculation at best, and insufücient to sustain
the civil judgment. Moreover, there was

absolutely no evidence that the remaining
appettants had knowledge of the alleged
conspiracy or that they knowingly participated
in it. See James v. Nationsbank Tlust Co.

Nat'l Assoc., 639 So.2d 103L, 1033 (Fla. 5th
DCA 1994) (mortgagors failed to establish
bank's involvement in conspiracy where it was

alleged only that bank had knowledge that
development company's continuing fraud was
aided if bank supplied the loan); see a-lso

Menendez v. Beech Acceptance Corp., 521

So.2d 178, 180 (Fla. 3d DCA 1988) (some proof
of knowledge of a conspiracy and participation
by tortfeasor must be shown to survive
summarlr judgment); TÎautz v. Weisman, 809
F.Supp. 239, 246 (S.D.N.Y.1992) (mere

knowledge of the conqliracy is insufücient;
there must be an actual knowing
participation). To assume or speculate, as

appellee would. have r¡s do, that the remaining
appellants participated in a conspiracy formed
by Ida and Marury merely because they
ultimately received some benefi.ts from the
decedent is insuffrcient for the imposition of
Iiability against them. tFNlll See Karnegis
v. Oakes, 296 So.2d 657, 659 (Fla. 3d DCA
1974), cert. denied, 307 So.2d 450 (FIa.1975).

Thus, we frnd that the lower court erred in
frnding that the appellants participated in a
conspiracy to extract gifts and benefits from
the decedent during her lifetime through the
exercise of undue i¡fluence or the breach of a
fiduciary duty.

FNtl. The entire basis for appellee's conspiracy

claim appears to be that the appellants were the

recipients of the decedent's generosity in some

månner during her lifetime. The undisputed record

evidence, however, disclosed that the decedent had

a long history of being generous to others and mere

affection, kindness, or attachment of one person for
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another does not itself constitute undue influence.

See tn re Dunson's Estate, t4l So.2d 601, 605

(Fla. 2d DCA 1962). Ironically, if we were to

follow appellee's reasoning, she and her family

members would also have to be declared co-

conspirators since they too were benefactors of the

decedent's generosity during her lifetime.

t7lt8ltgl We also agree with the appellant
bank that the lower court erred in finding it
negligent for the hiring, retention, and
supervision of appellants Heidel and Clum
where this theory was never pled or tried by
consent. Appellee asserts, however, that this
theory was implicitly tried by consent where
the bank failed to lodge an objection below.
We disagree. A failure to object cannot be

construed as implicit consent to try an unpled
theory when the evidence introduced is
relevant to other issues properly being tried.
See Bilow v. Benoit, 519 So.2d 1114, 1116
(Fla. 1st DCA 1988); Wassil v. Gilmour, 465
So.2d 566, S69 (Fla. 3d DCA 1985). Here, we
think that appellee's evidence of the bank's
failure to supervise and train Heidel and.

Clum was directly relevant to the issue of the
bank's breach of fiduciary duty to tlre
decedent. Thus, the bank's failure to object ttl
this evidence cannot properly be construed as
its irnpticit consent to the trial of this unpled
theory. Rule 1.190(b), Fla. R. Civ. P., which
permits unpled issues to be ex¡pressly or
implicitly tried by consent of the parties was
never intended to allow one party to catch the
opposing party off guard and inject new
unpled issues that are relevant and related to
other issues properly before the court.

For all of these reasons' rile reverse all the
judgments entered against the appellants and
remand with instruction that frnal judgment
be entered in their favor on the main action'

IV WILL CONTEST LNIGATION

Finally, we address that portion of the final
judgment which relates to the will contest
litigation- Appellants, with the exception of
the bank and its employees, tFN12l urge that
the lower court erred as a matter of law in
admitting "The Lost Will" dated Januarlr 23,

1992 to probate upon its conclusion that the
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decedent's last executed will, "The Barash
Witt and Amended Trust," was void due to the
decedent's lack of testamentary capacity and/

or Manny's undue influence. We agree and

reverse this portion of the final judgment as

well.

FNl2. These appellants t¿ke no position on this

issue.

* 1286 TESTAMENTARY CAPAC TTY

¡191¡111t12I131 It has long been emphasized
that the right to dispose of one's property by
will is highly valuable and it is the policy of
the law to hold a last will and testament good

wherever possible. See In re Weihe's Estate,
268 So.2d 446, 451 (Fla. 4th DCA 1972),
quashed on existing facts, 275 So.2d 244

@1a.1973); Irr re Du¡son's Estate, 141 So.2d
at 604. To execute a valid will, the testator
need only have testamentarry capacif (i.e. be

of "sound mind") which has been described as

having the ability to mentally understand in a
general way (1) the nature and extent of the
properby to be disposed of, (2) the testator's
relation to those who would naturally claim a
substantial benefit from his will, and (3) a
general understanding of the practical effect of
the wilt as executed. See In re Wilmott's
Estate, 66 So.2d 465, 467 (F1a.1953); In re
Weilre's Estate, 268 So.2d at 448;, In re
Du¡son's Estate, l4L So.2d at 604. "A
testator may still have testamentary capacity
to execute a valid will even though he may
frequently be intoxicated, use narcotics, have
an enfeebled mind, failing memory' lorl
vacillating judgment." In re Weihe's Estate,
268 So.2d at 448. Moreover, an insane
individual or one who exhibits "queer
conduct" may execute a valid will as long as it
is done during a lucid interva-Ì. See Id.
Indeed, it is only critical that the testator
possess testamentar5r capacity at the tirne of
the execution of the will. See Id.; see also
Coppock v. Carlson, 547 So.2d 946, 947 (Fla'
3d DCA 1989) (whether testator had the
required testamentar¡l capacity is deterrnined
solely by his mental state at the time he
executed the instrument), rev. denied, 558
So.2d 17 (FIa.1990).

Page 27

t141t15lt16l An appellate court will not
interfere with a probate court's finding of'

testamentarSr capacity u¡less there is an
absence of substantial competent evidence to
support the frnding or unless it appears that
the probate court has misapprehended. the
effect of the evidence as a whole. See In re
Weihe's Estate, 268 So.2d at' 449. It is the
duty of the appellate court to exami¡re all of
the evidence to determine whether there is
substantial and competent evidence to support
the frndings of the probate court and whether
the probate court may have misinterpreted the
legal effect. Further, where the probate court
has misinterpreted the legal effect of the
evidence in its entirety, its findings wiII not be

atrrmed merely because there is evidence that
is contradicted on which the findings may be
predicated. See Lambrose v. Topham, 55

So.2d 557, 558 (F1a.1951) (citing Hooper v.
Stokes, 145 So. 855, 857, 107 FIa. 607, 610
(1933)). Any rule to the contrar¡r would
render a probate court's frnding of
testamentary capacity virbually unassailable
on appeal.

t171 In the instant case, the lower court,
citing to Dr. Scheinberg's testimony,
concluded that the decedent lacked the
requisite testamentary capacity to execute
"The Barash Will and Amend,ed Trust." Our
review ofthe evidence leads us to find. that the
lower court's conclusion in this regard was
erroneous as a matter of law and that the
court simply misinterpreted the legal effect of
Dr. Scheinberg's testirnony. Although Dr'
Scheinberg opined that the decedent suffered
from severe dementia which would
progressively worsen, and that her judgment
was sigrrifrcantly impaired on the date of his
exam, he categorically testified that he was
unable to offer any opinion as to her
testamentary capacity at any given time.
Moreover, Dr. Scheinberg did allow for the
possibility of the decedent having "Iucid
intervals" in her decision-making process.

The appellee offered no evidence that the
decedent was incompetent or not lucid at the
time she made the "The Barash Will and
Amended TYust." See Coppock 547 So.2d at
g47. In fact, the evidence was to the contrar¡r.
Given that the presumption of testamentary
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capacity is so strong in Florida that it allows
for a demented or insane person to execute a
valid will during a "lucid interval," see

Mnrrey v. Barnett Nat'l Bank,74 ft.zd 647,
649 (F1a.1954), the trial court's conclusion that
the decedent lacked testamentar5r capacity to
execute "The Barash Witt and Amended
Trust" simply did not comport with the
evidence adduced at trial and may not stand
as a matter of law.

UNDUE INFLUENCE

l18lt19l The lower court additionally found
that "The Barash Witl and Amended Trust"
was void because it was procured by "uldue
infLuence and overreaching by Manny *1287

in violation of a confrdential or fiduciary
relationship." When a will is challenged on
the grounds of undue idLuerrce, the influence
must amount to over persuasion, duress, force,
coercior¡ or artful or fraudulent contrivances
to such an extent that there is a destruction of
free agency and willpower of the testator. See
Irr re Carpenter's Estate, 253 So.2d 697, 704
(FIa.1971); In re Dunson's Estate, 141 So.2d
at 605; see also Estate of Brock, 692 So.2d
907, 911CFla. 1st DCA 1996), rev. denied, 694
So.2d 737 (F1a.1997). A presumption of
undue influence arises in favor of a will
contestant if it is established that a
substantial beneficiary under the will occupied
a confidential relationship with the testator
and was active in procuring the contested will.
See In re Car¡lenter's Estate, 253 So.2d at 701;
Brock, 692 So.2d at 911; Elson v. Vargas, 520
So.zd 76, 76 (Fla. 3d DCA), rev. denied, 528
So.2d 1181 G1a.1988). The origin of the
confrdence between the benefactor and
testator is immaterial and the confidential
relationship is broadly defined:

The rule embraces both technical fiduciary
relations and those informal relations which
exist wherever one man trusts in and relies
upon another.

Page 28

(citing Quirrn v. Phipps, 113 So. 4L9, 42L,93
FIa. 805, 810 (192?). As for a determination
of whether a substantial beneficiary wa6
active in the procurement of the will, our
suprerne court in In re Carpenter's Estate
outlir¡ed the following nonexclusive list of
factors for the court's consideration:

a) preserrce of the beneficiary at the
execution of the will;
b) presence of the beneficiary on those
occasions when the testator e:çressed a
desire to make a will;
c) recomrnendation by the beneficiary of an
attorney to draw the wiII;
d) knowledge of the contents of the will by
the benefrciary prior to execution;
e) grving of instructions on preparation of
the will by the benefrciar¡r to the attorney
drawing the will;
Ð securing of witnesses to the will by the
benefrciary; and
B) safekeeping of the will by the benefrciary
subsequent to execution

253 So.zd at 702. These listed criteria are
only general guidelines and a will contestant
is not required to prove them all to establish
active procurement. See Id. Ea.ch case is fact
specifrc anû the signifrcance of any (or all) of
zuch criteria must be determined with
reference to the particular facts ofthe case.

Í20112I1t22) Once the presumption of undue
influence arises, the burden shifts to the
beneficiary of the wiII to come forward with a
reasonable explanation of his or her active
role in the preparation of the decedent's will.
See Brock, 692 So.2d at 912. If the
presumption goes unrebutted, it alone is
suffrcient to sustain the contestant's burden
See Id- On the other hand, if the presumption
is rebutted, the contestant must establish
undue influence by a preponderance of the
evidence. See Tarsagian v. Watt, 402 So.2d
471,472 (FIa. 3d DCA 1981).

1231 With reference to "The Barash Will and
Amended Trust," the lower court found that a
presumption of undue influence was created
by virtue of Manny's: 1) role in furding Mr.
Barash; 2) role in procuring "The Barash Will
and Amended T?ust"; arrd 3) control of the
decedent's personal and financial affairs.

:{<***{<:t(

The relation and the duties involved irr it
need not be legal. It may be moral, social,
domestic, or merely personal.

Irr re Carpenter's Estate, 253 So.2d at 70L
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tFN13l The court ñrrther found *1288 that
the presumption had not been rebutted by a
reasonable ex¡llanation for Manny's acts and
conduct. Alternatively, the lower court found
that even in the abserrce of the presumption,
Manr¡r's undue influence had been proven by
the greater weight of substantial and
competent evidence. \ile do not agree that the
evidence supports either of the lower courts'
alternative conclusions.

FNt3. Curiously, the lower court also justified the

presumption of undue influence on Mamy's role in

procuring the earlier Broida will and durable power

of attorney and retaining these documents for

safekeeping after their execution. Assuming

without deciding that the creation and execution of
these documents were the products of Marury's

undue influence, it is undisputed that they were both

destroyed at the decedent's request a year prior to
the execution of "The Barash Will and Trust."

Any undue influence utilized to procure the Broida

documents was wholly irrelevant to the question of
whether the subsequent Barash documents were also

the product of undue influence. Consequently, we

think that appellee, as the contestant to the Barash

documents, was required to come forth with

independent evidence that "The Barash Will and

Amended Trust' was likewise the product of
Manny's undue influence. See Martin v. Martin,

687 So.2d 903, 906 (Fla. 4th DCA 1997) ('A
finding that the decedent was susceptible to undue

influence on one of the d¿tes would not have been

conclusive as to his state of mind on the other

date."); see also In re Dunson's Estate, l4l So.2d

at 604 (mental capacity of testator at the time he

executed will is determirutive factor).

l24l First of all, we do not agree that the
record evidence was sufhcient to create a
presumption of undue influence. Although
Manny w¿rs a substantial benefrciary under
the challenged will and does not contest the
fact that he enjoyed a confidential relationship
with the decedent during her final years, there
was i¡suffrcient evidence to establish that he
wa6 active in the procurement of this will.
Atthough Manny was present when the
decedent e:rpressed her desire to revoke the
Furlong "The Happy Famity Will" and make
a new will, the unrefuted evidence below does

not support the lower corud's frnding that

Page 29

Manny procured attorney Barash f,or the
decedent or that Manny was even familiar
with this attorney for that matter. tFNl4l
According to t,he only evidence adduced,
Barash was randomly selected frorn the yellow
pages by virtue of his proxirnity to the
decedent and specialty. There was ru)

evidence that Manny gave any instructions to
attorney Barash as to the preparation of the
challenged will and trust; nor was there any
evidence that Manny had knowledge of the
dispositive provisions of the decedent's
proposed frnal will. tFNl5l Further, Manny
was not present at the execution of tLe
challenged will and all of the witnesses to the
decedent's execution of this will were
independently procured by Barash. Finally,
Manny did not see or take possession of these
documents after the decedent's execution of
the same.

FNl4. Indeed, the unrefuted evidence was that

Manny was totally unfamiliar with any attorney in

the Dade County area.

FNl5. Atthough Barash brought Marury into his

offrce briefly to explain the mechanics of a trust,

Barash ûestified that at no time was Manny present

when the dispositive provisions of the will and trust

were discussed with the decedent.

[25] Under these facts, we do not believe
that a presumption of undue influence
properþ arose. Even assuming, arguendo,
that such a presumption could be created, we
find that there was a clear and reasonable
eq)Ianâtion to rebut this presumption. The
decedent expressed her desire to revoke the
Furlong "Happy Family WilI" and disinherit
the Furlongs in the aftermath of her bitter
dispute with appellee over the proceeds ofthe
$350,000 treasury bitl. It was uncontroverted
that the decedent was extremely angry
because she perceived (whether correctly or
inconectly) that her stepdaughter had
wrongfirlly taken advantage of her by
misappropriating the proceeds of the treasur¡l
bitl. The expressed reason given by the
decedent for further diminishing her bequest
to Estelle with the amendment to the
challenged will was to compensate for the
u¡returned proceeds from the treasury bill.
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Given these unrefuted facts, Manny's
explanation that he merely facilitated the
decedent's independent decision to change her
will aft,er her dispute with Estelle was
reasonable under these circumstances. tFN16l

FNl6. It is noteworthy that the decedent's decision

to disinherit the Furlongs in "The Barash Will and

Amended Trust" was not without precedent. Prior

to Manny's arrival and alleged undue influence, the

decedent had disinherited the Furlongs in the

Blaustein Wilt. This occurred at or about the time

of the decedent's dispute with appellee over the

appellee's failure to repay the borrowed securities

from Jacob's estate. Thus, the record evidence

suggests that the decedent appears to have

disinherited her stepdaughter's family during those

times when she believed that they were mistreating

her.

t26l In the absence of the presumption, we
similarly cannot agree that appellee met her
burden ofestablishing undue influence by the
greatnr weight of the evidence. See In re
Carpenter's Estate, 253 So.zd at 704-05;
Coppock, 547 So.2d at 947. The unrefuted
record evidence indicates that the decedent's
sole motivation for disinheriting the appellee's
family fróm her final will was the decedent's
alger and animosity towards appellee over the
treasury bill incident. Thus, the lower court's
finding that the decedent was somehow
"duped" into making her last will by Manny is
not sustainable by the record evidence and
must be reversed.

+1289 In conclusion, given the sound policy
of this state to effectuate the last wishes of a
decedent as expressed in his or her finat witl
and given the dearth of substantial evidence of
lack of testarnentary capacity or undue
influence, in this cause, we are compelled to
respect the decedent's last wishes as expressed
in "The Barash Will and Amended TYust."
See Coppock,547 So.2d at 947. Accordingly,
we reverse that portion of the frnal judgment
directing that the decedent's will dated
January 23, 1992 (i.e., "The Furlong Will" or
"The I¡st Will") be admitted to probate and
remand with instructions that the decedent's
Iast executed will and amendment thereto,
"The Barash Will and Amended T?ust," be

Page 30

admitted to probate.

Reversed and remanded with directions.
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2002 N.Y. SIip Op. 09645

(Cite as: 300 A.D.2d 963, 752 N.Y.S.2d 746)

Supreme Court, Appellate Divisior¡ Third
Department, New York.

ROTTERDAM VENTURES, INC., et al.,
Appellants,

v.
ERNST & YOUNGLLP, Respondent.

Dec.26,2002.

Investors brought action against company's
auditor for negligent rnisrepresentation and
gros6 negligence, alleging that they had
purchased stock conversion rights based upon
rnisleading i¡formation contained in
company's financial statements. The Supreme
Court, Schenectady County, Reilly Jr., J.,
dismissed complairrt, and investors appealed.
The Supreme Court, Appellate Division, Crew
TlT, J.P., held that: (1) investors failed to plead
fraud clairns with su-fficient particularity, and
(2) investors' reliance on auditor's "comfort
letter" to company was not reasonable.

Atrrmed.

West Headnotes

lU Pteading 18
302k18
Investors' clairns against company's auditor
for gross negligence in connection with its
faih¡re to detect compar¡l's fraudulent
transactions actually sounded in fraud, and
thus each element of investors' claims had to
be pled with particularity. McKinney's CPLR
3016(b).

[2] Accountants I
114k9
Investors did not reasonably rely on auditors
"comfort" letter to company reaffrrming its
prior position regarding company's frnancial
health, and thus could not base fraud claims
against auditor on statements made in letter,
where letters were addressed only to company,
and expressly stated that they were "not to be
used, circulated, quoted, or otherwise referred
to for any pu4)ose, including but not lirnited
to the purchase or sale of securities," and
investors had access to relevant frnancial

Page 829

statements and their own means of
ascertaining company's frnancial viability.

+*746 De Angelus & De Angelus, Clifton
Park (David S. Hammer of counsel), for
appellants.

Heller, Ehrmann, White & McAuliffe
L.L.P., New York City (Richard A. Martin of
counsel) and Ernst & Young L.L.P.,
Washington, DC, (Bruce M. Cormier of
coursel), for respondent.

Before: CREW il, J.P., CARPINELLO,
MUGGLIN, ROSE and KANE, JJ.

*963 CREW III, J.P.

Appeal from an order of the Supreme Court
(Reilly Jr., J.), entered August 1, 2001 in
Schenectady County, which, inter alia,
granted defendant's motion to dismiss the
complairrt for failure to state a cause of action.

This action arises out ofcertain investrnents
made by plaintiffs in what was at all relevant
tirnes a publicly traded telecommunications
company named AMNEX Inc. In January
1997, plaintiff Francesco Galesi acquired
between one and two percent of AMNEX's
stock and becane a member of the company's
board of directors. Shortly thereafter, in a bid
to increase its available cash, AMNEX elected
to rrake a bond ++747 offering, and HSBC
Securities úrc. \tras selected as the
underwriter. IISBC apparently expressed
concern regarding the number of individuals
holding stock conversion rights in AMNEX
and advised the company of the need to
elirrinate, or at least reduce, this "market
overhang." To that end, Galesi was asked to
purchase and then exercise a portion of the
conversion rights in order to enable the bond
offering to go forward.

Prior to acquiescing to this request, Galesi
asked his chiefoperafing offrcer and frnancial
advisor, David Buicko, a certified public
accountant, to determine whether an
investment in AMNEX was financially
prudent. Upon reviewing AMNEX's 1996 10-
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K or annual report, which allegedly contained
a report from defendant, AMNEX's auditors,
representing that such frnancial statements
"present[edl fairly, in a-ll material respects,
the consolidated frnancial position of AMNEX
x {< :e at Decernber 31, 1996 and 1995," Buicko
recommended that Galesi go forward with the
transaction if he could obtain the conversion
rights for approxirnately one haìf of AMNEX's
then comrnon stock price. Galesi thereafter
entered into a note purchase agreement that,
insofar as is relevant to this appeal,
conditioned the transaction upon AMNEX not
having suffered a "material adverse change in
its business or financial condition" between
the date of the execution of the note purchase
agreement and the scheduled September 30,
1997 closing.

Prior to closing, defendant issued two
"comfort letters" to AMNEX and IISBC in
September 1997 essentially reafürming *964

its prior position regarding AMNEX's
financial health. Galesi thereafter purchased
the conversion rights as scheduled for
approxirnately $3.t million and, together with
plaintiff Rotterdam Ventures, Inc., allegedly
continued to invest in and extend loans to
AMNEX, totaling several million dollars,
u¡rtit AMNEX frled. for bankruptcy in May
1999- According to plaintiffs, they entered
into such transactions based upon misleading
information contained in AMNEX's financial
statements.

In May 2000, plaintiffs commenced tJris
action against defendant alleging two causes
of action for negligent misrepresentation and
two causes of action for gross negligence.
Supreme Court granted defendant's
subsequent rnotion to dismiss t,Le complaint
for failure to state a cause of action, finding
that plaintiffs' claims for negligent
misrepresentation failed due to a lack of
privity between plaintiffs and defendant. As
to the causes of action for gross negligence, the
court concluded that plaintiffs failed to satisfu
the pleading requirements of CPLR 3016(b).
Supreme Court also denied plaintiffs' request
for additional discovery--namely, disclosure of
defendant's work papers for the subject audit.
This appeal by plaintiffs ensued.

Page 830

[1] Flaintiffs, as so limited by their brief,
contend that Supreme Court erred in
dismissing the causes of action soulding in
gross negligence. Preliminarily, although
cha¡acterized as clai¡rrs for "gross negligence,"
plaintiffs' causes of action in this regard
actually sound in fraud in which a showing of
gross negligence or recklessness will permit
the ùrier of fact to draw the inference that a
fraud was in fact perpetrated (see State St.
Tlust Co. v. Ernst, 278 N.Y. L04, lLz, I5
N.E.2d 416; Foothill Capital Corp. v. Grant
Thornton L.L.P., 276 A.D.2d 437, 7L5
N.Y.S.2d 389). To plead a prirna facie case of
fraud, the plaintiff must allege "a material
misstatement, known by the perpetrator to be
false, made with an intent to deceive, upon
**748 which the plaintiff reasonably relies
and as a result of which he sustains damages"
Megaris Furs v. Gimbel Bros., 172 A.D.zd
209,213,568 N.Y.S.2d 581 lemphasis omitted]
), and each element must be pleaded wit,L
particularity (see CPLR 3016tbl ).
Speciñcally, "[al complaint alleging fraud by
an accountant is expected to identi$ the
particular marurer in which an item included
in the frnancial statement relied upon has
been intentionally or recklessly
misrepresented" (La.ur¡rert v. Mahoney, Cohen
& Co., 218 A.D.2d 580, 582, 630 N.Y.S.2d 733;
see, La Salle Natl. Bank v. Ernst & Yourg,
285 A.D.2d 101, 109, 729 N.Y.S.2d 671).

The crux of plaintiffs' complaint is that
AMNEX engaged in four specified
transactions, as a result of which AMNEX (1)

overstated the goodwill valuation associated
with the corrpany's acquisition of Capital
Network Systems, Inc., (2) failed to write *965

down the $4.1 rrillion in intangible assets
recorded as part of a transaction with an
entity known as Teleplus, (3) failed to write
down or write off allegedly uncollectible
receivables from an entity known as Microtel,
and (4) recorded as an asset sale to
Tlansaction Network Services what actually
was'a disguised loan to AMNEX. By failing
to detect these purported "red flags," the
argument continues, defendant violated
Generally Accepted Auditing Standards and
misrepresented the frnancial viability of
AMNEX.
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Assurning, without deciding, that plaintiffs
have alleged material misrepresentations,
plaintiffs have not alleged any facts
suggesting that defendant was aware of the
alleged problems associated with the foregoing
transactions (compare Foothill Capital Corp.
v. Grant Thornton L.L.P., supra; John
Hancock Mut. Life Ins. Co. v. KPMG Peat
Marwick, 232 A.D.zd 283, 648 N.Y.S.2d 911,
lv. denied 89 N.Y.zd 809, 655 N.Y.S.2d 889,
6?8 N.E.zd 502; Simonv. Ernst &Young,223
A.D.2d 506, 637 N.Y.S.2d 375). Indeed,
plaintiffs' argument on appeal, that they
should be afforded additional diseovery in
order to obtain defendant's work papers and
defrnitively ascertain what defendant knew
and when defendant knew it, is a tacit
acknowledgment that the complaint, on its
face, is lacking in particularity on this point-
To the extent that plaintiffs allege that the
subject transactions at least should have
placed defendant on notice of a potential
problem, this constitutes nothing more than
an allegation of ordinar5r negligence, which is
insufücient to identifr the specifrc manner in
which the identifred transactions were
intentionally or recklessly misrepresented (see

La Salte Natt. Bank v. Ernst & Yourg, supra
at 109, ?29 N.Y.S.2d 671). Notably, tlre facts
and allegations underþing plaintiffs' gross

negligence claims rnirror those set forth in
plaintiffs' camses of action for negligent
misrepresentation, the dismissal of which
plaintiffs have not challenged on appeal, and
the case law makes clear that "[t]he mere
conclusory assertion of recklessness and
intent, appendedto the identical set offacts as

are alleged in the negligence claim, do not
meet the special pleading standards required
under CPLR 3016(b)" Ma¡ine Midtand Bank
v. Grant Thornton L.L.P., 260 A.D.2d 318'

319, 689 N.Y.S.2d 81).
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for the benefrt of such- entities and were "not
to be used, circulated, quoted, or otherwise
refened to for *966 arry pu.4)ose, including but
not tirnited to the purchase or sale of
securities." Additionally Galesi, a member of
AMNEX's board of directors and a. self-
described "respected investor and
entrepreneur," plainly had both access to the
relevant AMNEX frnancial statements and
the wherewithal, through his own frnancia-l
advisors, to ascertain the frnancial viability of
that entity (cf. Lampert v. Mahoney, Cohen &
Co., zupra at 582-583, 630 N.Y.S.2d 733).
Thus, as plaintiffs had the means to ascertain
the truth of the alleged representations, they
cannot prevail in an action for fraud (see

Cohen v. Colistra, 233 A.D.zd 542,543,649
N.Y.S.2d 540). Plaintiffs' remaining
contentions, to the extent not specifically
addressed, have been examined and found to
be lacking in merit.

ORDERED that the order is affirmed, with
costs.

CARPINELLO, MUC.GLIN,
KANE, JJ., concur.

ROSE and

300 A.D.2d 963, 752 N.Y.S.2d 746, 2002
N.Y. Slip Op. 09645

END OF DOCUMENT

t2J Finally, even assuming that plaintiffs
could satisfu the additional elements of falsity
and scienter, we agree with Supreme Court
that ptainti-ffs could not, as a matter of law,
establish justifiable reliance. The comfort
letters issued by defendant, upon which
plaintiffs so steadfastly relied, were addressed r

only to AMNEX and +*749 HSBC and
ex¡rressly stated that they were issued solely

@ 2005 Thomson/West. No Claimto Orie- U.S. Govt. Wo

@

16div002814



72

16div002815



43 F.Supp.2d 438
Fed. Sec. L. Rep. P 90,47t, RICO Bus.Disp.Guide 9722
(Cite as: 43 F.Supp.zd 438)

United States District Court,
S.D. New York.

David SCHNELL, Plaintitr,
v.

CONSECO, NC. and Sands Brothers & Co.,
Ltd., Defendants.

No. 98 Civ.2527

March 31, 1999.

Shareholder sued another shareholder and
investment banker, alleging violation of
Racketeer Influenced and Cormpt
Organizations Act GICO) and market
manipulation in violation of S10(b).
Defendants moved to dismiss. The District
Court, Barrington D. Parker, Jr., J., held that:
(1) shareholder did not com¡nit acts of mail or
wire fraud constituting "racketeering activity"
for (RICO) puq)oses; (2) open-ended pattern of
racketeering activity was not shown; (3)

closed-ended pattern of racketeering activity
was not shown; (4) causality element of RICO
claim was not established; (5) market
manipulation claims were subject to
heightened pleading requirements of kivate
Securities Litigation Reform Act (PSLRA); (6)

averments rnade on information and belief
were too vague to satisfu PSLRA; (7) claim
that investment banker artificially increased
price of shares to increase transaction fees did
not establish scienter required for securities
fraud claim; and (8) scienter rilas not
established by citing to optimistic statements
and comparing them to what actually
happened.

Complaint dismissed.

West Headnotes

[1] Federal Civil Procedure 636
1704k636
In order to claim mail or wire fraud, when the
documents transmitted by mail or wire are not
themselves misleading, pleadings must
include detailed description of underþirg
scheme and connection therewith of mail or
wire comrnunications. Fed.Rules
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Civ.Proc.Rule g(b), 28 U.S.C.A.

[2]PostalService 35(10)
306k35(10)

[2]Telecommunications 362
372k362
Shareholder did not commit acts of mail or
wire fraud constituting "racketeering activity"
for Racketeer Infl.uenced and Cormpt
Organizations Act (RICO) purposes, when
shareholder provided needed additional
frnancing to corporation in return for
increasing interest in corporation, culmilating
in receipt of opportunity to be 86Vo owner; all
agreements were made in conforrnity with
applicable corporate documents and statutes,
and were publicly disclosed. 18 U.S.C.A. $$
1961(1), 1962(c).

l3l Racketeer Influenced and Cornrpt
Organizations 29
3L9Hk29
Shareholder in corporation failed to establish
that another shareholder engaged il open-
ended pattern of racketeering activities in
connection with its efforts to gain control of
corporatior¡ for purposes of claim under
Racketeer Influenced and Cornrpt
Organizations Act (RICO); a6 soon as control
was achieved there would be no continued
racketeering activity. 18 U.S.C.A. $ 1962(c).

t4l Racketeer InfLuenced and Cornrpt
Organizations 29
319Hk29
Shareholder did not establish that another
shareholder engaged in closed-ended pattern
of racketeering activity, so a6 to liable under
Racketeer Influenced and Cornrpt
Organizatioru Act çç,ICO); claim that accused
shareholder comrnitted series of acts, none of
them i¡ùrerently unlawful, over period of 23
months, for purposes of securing control over
corporation, was insu-fFrcient. 18 U.S.C.A. $

1962(c).

t5l Racketeer Influenced and Cornrpt
Organizations 62
319Hk62
Ctaim that racketeering activity of
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shareholder caused damages to atl
shareholders, as result of bankruptcy of
corporation, was too speculative to satisfu
causation requirement for suit under
Racketeer Influenced and Cornrpt
Organizations Act (RICO). 18 U.S.C.A. $

1"962(c).

t6l Racketeer Influenced and Cornrpt
Organizations 75
319Hk75
Shareholder failed to adequately plead causal
connection between alleged racketeering
activities of another shareholder, who
obtained control over corporation by loaning it
money, and decline in value of shares, as
required for clairn under Racketeer Influenced
and Cormpt Organizations Act GICO). 18

U.S.C.A. $ 1962(c).

[7] Securities Regulation 60.53
3498k60.53
Allegations irr secr¡rities fraud complaint,
reciting alleged misrepresentations claimed to
have artificially inflating value of stock, were
subject to specificity requirements of Private
Securities Litigation Reform Act (PSLRA),
even though suing investor claimed that
challenged activity was market manipulation
not subject to PSLRA. Securities Exchange
Act of 1934, $ 21D(b), as amended, 15

U.S.C.A. S 78u-4(b).

[8] Securities Regulation 60.51
3498k60.51
Shareholder bringing secr¡rities fraud
complaint did not satisff Private Securities
Litigation Reform Act (PSLRA) requirement
of stating facts on which "information and
belief' pleading v¡as based, by claiming
generally that investment bankers issued false
and misleading research reviews, and that
investrnent bankers used internet to send
frctitious messages to potential investors
falsely touting cor¡roration's stock. Securities
Exchange Act of 1934, $ 21D(b), as amended,
15 U.S.C.A. $ 78u-aft).

[9] Securities Regulation 60.411)
3498k60.45(1)
In assessing a defendant's fraudulent intent,
for securities fraud pur?oses, court must
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assume that the defendant is acting in his or
her inforrned economic self-interest.
Securities Exchange Act of 1934, $$ 10(b),
21D(bX2), as amended, 15 U.S.C.A. $$ 78j(b),
78u-4(bX2); 17 C.F.R. $ 240.10b-5.

[10] Securities Regulation 60.51
3498k60.51
Scienter required for securities fraud action
can be alleged by conclusory allegations if
they are supported by facts giving rise to a
strong inference of fraudulent intent.
Secu¡ities Exchange Act of 1934, $$ 10(b),
21D(bX2), as amended, 15 U.S.C.A. $$ 78j(b),
78u-4(bX2); 17 C.F.R. S 240.10b-5.

[11] Securities Regulation 60.51
3498k60.51
Shareholder failed to show scienter on part of
investment banker accused of securities fraud,
through allegations tending to show motive
for fraudulent behavior, by alleging that
ilvestment banker artifrcially inflated price of
corporation's stock in order to obtain higher
traruaction fees. Securities Exchange Act of
1934, $$ 10(b), 21D(bX2), as amended, 15

U.S.C.A. $$ 78j(b), 78u-4(bX2); 17 C.F.R. $

240.10b-5.

[12] Securities Regulation 60.51
3498k60.51
Shareholder did not state scienter element of
securities fraud clairn against investment
banker, based upon conscious misbehavior or
recklessness, by citing optirnistic statements
and news releases by investment banker and
comparing them to what actually happened.

+44O Jill Rosell, Lowey Dannenberg
Bemporad & Selinger, White Plains, NY, for
plaintiff.

Walter C. Carlson, Sidney & Austin, New
York City, for defendants.

MEMORANDUM DECISION AND ORDER

BARRINGTON D. PARKER, Jr., District
Judge.

Plainti-tr David Schnell brings this action
against Conseco, Inc. ("Conseco") and Sands
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Brothers & Co., Ltd. ("Sands"), on behalf of a
purported class of public investors in NAL
Financial Group, Inc. ("NALF") for injuries
suffered as a result of Corueco's alleged fraud
in violation of the Racketeer Influenced and
Cornrpt Organizations Act ("RICO"), 18
U.S.C. $ 1961, et seq., (Count I), and the
manipulation of the market for NALF
securities allegedly committed by Sands, in
violation of Section 10(b) of the Securities
Exchange Act of 1934, 15 U.S.C. $ Z8j(b), and
Rule 10b-5 prornulgated therer¡¡rder by the
Securities Exchange Comrnission ("SEC')
(Count II). Essentially, Schnell alleges that
Conseco, with the assistance of Sands,
unlawfully effected a series of transactions--
principally the sale of convertible debentures
in NALF--to gain control of NALF by
acquiring its comrnon stock at artiñcially low
prices to the detriment of its remaining public
shareholders.

Defendants now Írove to dismiss plainti-ffs
claims against them pursuant to Fed.R.Civ.P.
12ftXG) and 9(b). For the reasons stated
below, defendants' motions are granted.

BACKGROUND

In deciding a motion pursuant to Rule L2(b),
the court is, of course, obligated to construe
the pleadings in the plaintiffs favor. Cooper v.
Parsky, 140F.3d 433,440 (2d Ctu.1998); Mills
v. Polar Molecular Cotp., 12 F.3d LL70, LL74
(2d Cir.1993); Bankers Tlust Co. v. Rhoades,
859 F.2d 1096, 1098 (2d Cir.1988). Ttre
following facts are accor{ingly construed.

*441 Conseco is a frnancial services holding
company incorporated under the laws of the
state of Indiana and engaged in the
development, marketing, and adrninistration
of annuity, supplemental health, and
individual life insurance products. Sands is
an investment banking firm that is also a
broker and deaÌer in secu¡ities.

NALF is a Delaware corporation, engaged in
tle purchase, securitization, and servicing of
automobile finance contracts to consumers
with high credit risks. Th¡ough an insurance
subsidiary, NALF provides insurance and
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insurance-related products to automobile
dealers and their customers, and, through a
remarketing zubsidiary, NALF disposes of
some of its repossessed and off-lease vehicles.
On March 23, 1998, NALF filed a Chapter 11
petition for bankruptcy. No claims are
asserted in this action against NALF.

On April 23, 1996, Benefrcial Standard Life
Insurance Co. ("BSLIC") and Great American
Reserve Irrsurance Co. ("GARCO"), two
Conseco subsidiaries, each acquired
$5,000,000 worth of 9Vo Subordinated
Convertible Debentures of NALF. The
debentu¡es had a life span of eighteen months,
expiring in October 1997, and were
convertible at any time into NAIF common
stock at the lesser of $12.00 per share or 807o
of the market price of the stock on the date of
conversion NALF also issued to the
subsidiaries warrants to purchase 500,000
restricted shares of NALF cornmon" stock at an
exercise price of$12.65 per share.

By late 1996, approximately $11 million in
NAIF debentures with conversion featr¡res
si¡nilar to the Conseco debentures were owned
by other investors, including Merrill Lynch,
Westminster Capital, and Michael Karp.
Millions of dollars in warrants similar to those
granted to the Conseco subsidiaries in April
1996 were also issued by NALF to other
private investors.

Plaintiff contends that the debentures gave
Conseco an incentive to artificially depress the
price of NALF's stock at the end of the
eighteen month conversion period so that
Conseco could acquire the shares at the
d.epressed price. In connection with Conseco's
purchase of the debentures, Conseco was also
allowed to desigrate one director to NALF's
Board of Directors. Plaintitr claims that
NALF's ÌÙlay 2, 1996 mailing of a pro)ry
statement to its public stockholders and its
electronic frling with the SEC was a result of
Conseco's designation of a director to NALF's
Board and was in fi,rtherance of Conseco's
scheme to defraud.

Plaintiff alleges that through phone calls to
investors and dissemination of false opinions
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on the va-Iue of NALF stock, Sands, who has
acted as Conseco's investment banker,
artificially inflated the price of NALF stock
through an illegal "pump and dump" scheme
to enable Sands to make increased profrts on
sales of NALF stock. [FNl] Plaintiff also
contends that Sands, which acted as Conseco's
frnancial advisor and received a placement fee
in connection with the private placement of
Conseco debentures, failed to inform public
investors that Conseco itself derived
substantial benefrts from the Conseco
debentures and was positioning itself to
acquire NALF at 807o of the market price of
NALF stock, which Conseco allegedly
expected to be severely depressed at the end of
the conversion period.

FNt. The alleged markups were based on a

percentâge of the purchase price paid by the

investors and represented Sands' fees for the

transactions.

After Conseco's purchase of NALF shares,
plaintiff alleges that defendants began to
position NAIF to be acquired at a shar¡r
discourrt by Conseco. Plaintiff contends that
after selling NALF stock to the public at
artificialty inflated prices, Sands took NALF
stock off its recommended list and stopped its
aggressive efforts to market NALF shares,
resulting in a precipitous decline in the stock's
value.

On June 23, 1997, when NALF corunon
stock was trading below $2 per share, Conseco,
*442 pursuant to a Credit Agreement, loaned
an additional $5,000,000 to NALF secured by
a note maturing on December 31, 1997. In
connection with this note, NALF issued to
Conseco warrants to purchase 275,000 shares
of NALF common stock at ¿rn exercise price of
$.15 per share and agreed to amend the
exercise price of the Conseco warrants to $.15
per share from $12.625 and $14.25 per share.

On August 2L, L997, NAIF and Conseco
entered into an Investment Agreement, and a
frrst amendment to the June 23, 1997 Credit
Agreement. Irr the Investment Agreement,
Conseco acquired 5,000,000 shares of NALF
stock for $5 millior¡, and purchased all of
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NALF's outstanding convertible debentures
held by third parties other than Conseco. The
hvestment Agreement also provided that
Conseco would not "initiate or cooperate inthe
initiation of any reorganization or liquidation
proceeding with respect to the Company under
the Bankruptcy Act" until the date of Closing,
which was October 1, 1997.

On October 1, 1997, Conseco converted
marry of the debentures it owned into NALF
coflrmon stock, which resulted in Corueco's
ownership of 73.67o of the company, and
agreed to convert its remaining debentures
into NALF common stock once the company
had sufficient authorized shares available for
issuance upon conversion. In addition,
NALF's Board of Di¡ectors was increased from
four to six members and the number of
Conseco designees on the Board was raised
from one to four. Conseco also agreed that it
wou-ld not pursue a cash-out merger of NAf,F's
public shareholders prior to March 23, 1998
without the approval of a majority of the
company's minority stockholders, and that it
would not pursue a cash-out merger prior to
December 23, 1998 without the approval of a
majority of disinterested NALF Directors.

Plaintitr alleges that on November 29, L997,
Conseco caused NAIF to mail to its
shareholders and file electronically with the
SEC its November 1997 Proxy. tFN2l The
proxy disclosed that NAIF was continuing to
ex¡lerience serious diffrculties, and was mailed
with an amendment to the Company's
Certifrcate of krcorporation that increased the
number of autJrorized NALF shares from
50,000,000 to 100,000,000, allegedly to allow
Conseco to convert its remaining debentures
and increase its control to 861o.

FN2. This Court can take judicial notice of
documents frled with the SEC on a motion to
dismiss. Kramer v. Time Warner Inc., 937 F.2d

767,774 (2d Cir.l99l).

On March 23, 1998, NAIF filed a Chapter
11 petition for bankruptcy. Plaintiff alleges
that Conseco caused the frting of this petitiorq
and that the frling was irnproperþ intended to
enable Conseco to acquire NAIF without
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adequate consideration to its public
shareholders.

Plaintiff alleges two claims. First, plaintiff
asserts a claim against Conseco for violation of
RICO on behalf of himself and a purported
class of all other persons and their successors
in interest who purchased NALF common
stock on or after April 25, 1996, and who still
own such stock. Second, plaintiff asserts a
claim against Sands, for violation of Section
10(b) of the Exchange Act and Rule L0b-5
promulgated thereunder, on behalf of himself
and a pur¡lorted class consisting ofpurchasers
of NALF corrunon stock between April 25,

1996 and August 2I,1997. Both Conseco and
Sands move pursuant to Fed.R.Civ.P. Rules
12(bX6) and g(b), alleging that the complaint
fails to state a claim r¡nder RICO or Rule 10b-

5.

DISCUSSION

I. Count I--Plaintiffs RICO Allegations

A. Mail and Wire Fraud

Conseco's challenges to the complaint's
RICO allegations are essentially that they do
not adequately allege a scheme to defraud, a
pattern of racketeering activity, or +441

causatior¡- In relevant part, RICO prohibits
¿rny person employed by or associated with
any enterprise engaged in, or the activities
of which afifect, interstate or foreign
coÍrmerce, to conduct or participate, directly
or indirectly, in the conduct of such
enterprise's affairs through a pattern of
racketeering activity or collection of
unlawfrrl debt.

13 U.S.C. $ 1962(c). tFNSl A "pattern of
racketeering activity" requires at least two
acts of racketeering activity within the past
ten years. 18 U.S.C. 0 1961(5). MaiI and
wire fraud are included within the definition
of "racketeering activity." 18 U.S.C. $

1961(1).

FN3. While plaintiffs RICO statement states that

his RICO claim against Conseco is brought pursuant

ro 18 u.s.c. $$ 1962(b) and (c), his complaint

mentions only $ 1962(c). In this case, however,
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the relevant analysis for both sections is the same.

The elements of a mail or wire fraud
violation are (1) a scheme to defraud, (2)

money or property as the object of the scheme,
and (3) the use of the mails or wires to further
the scheme. United States v. Dinome, 86 F.3d
277, 283 (2d Cir.1996) (citing United States v.
Miller, 997 F.zd 1010, 1017 (2d Ci-r.1993).
Allegations of mail and wire fraud must be
pleaded with particularity under Fed.R. Civ.P.
9(b). Mclaughlin v. Andersor¡ 962 F.2d 187,
191 (2d Cir.1992); A. Terzi Productions, Inc.
v. Theatrical Protective lJnion, 2 F.Supp.2d
485,499 (S.D.N.Y.1998). This means that the
"complaint must adequately speci& the
statements it claims were false or misleading,
give particulars as to the respect in which
plaintiffs contend the statements were
fraudulent, state when and where the
statements were made, and identifu those
responsible for the statements." Mclaughlil,
962F.2d at 191(citing Cosmas v. Hassett,886
F.2d 8, 11(2d Ctu.1989). "Plaintiffs asserting
mail [or wire] fraud must also identi& the
puryose of the mailing within the defendant's
fraudulent scheme." Id.

[1] While it is true that mail or wi¡e
communications that contain no false
information may satisfii the transmission
element of the offenses, the mail or wire
communications must be "incident to an
essential part of the scheme." Schmuck v.
United States, 489 U.S. 705, 7L2, 715, 109
S.Ct. 1443, 103 L.Ed.2d 734 (1989). In other
words, in cases in which the communications
are not themselves misleading, "a detailed
description of the underlying scheme and the
corurection therewith of the mail and/or wire
communications, is suffrcient to satisfr Rule
9(b)." In re Sumitomo Copper Litigation, 995
F.Supp. 451, 456 (S.D.N.Y.1998).

t2l In this case, plaintiff does not contend
that the mail and wire communications that
allegedly formed the RICO predicate acts
contained false or misleading information.
Rather, plaintiff claims that the mails and
wires were used in furtherance of the scheme
to defraud. Ttrus, the ability of plaintiffs
mail and wire fraud allegations to withstand
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this motion to dismiss depends frrst on the
adequacy of the plaintiffs pleading of the
scheme to defraud.

Plaintiff cites United States v. TÎapilo, 130
F.3d 54? (2d Cir.L997) in zupport of his
argument that his complaint sufficiently
a-lleges a scheme to defraud. In that case, our
Court of Appeals found that smuggling came
within the meaning of a "scheme to defraud,"
stating, "[t]he term 'scheme to defraud' is
measured by a' "nontechrrical standard. It is
a reflection of mora-l uprightness, of
fundamental honesty, fair play and right
dealing in the general [and] business life of
members of society." ' " Trapilo, 130 F.Sd at
550 n. 3 (citing United States v. Von Barta,
635 F.2d 999, 1005 n. 12 (2d Ctu.1980) (other
citations omitted). As the A. Terui
Productions, Inc. court noted, however,
Tlapilo merely "underscor[ed] the accepted
notion ttrat a defendant, by his conduct alone,
can intend to deceive another and engage in a
scheme to defraud, even though the
defendant's *444 statements themselves
contain no misrepresentations." A. Terzi
Productions, Inc., 2 F.Supp.2d at 501. Thus,
while smuggling was an inherently d.ishonest
and deceptive act, the conduct challenged in
A. Terzi Productions, Inc.--coercing plaintiffs
into entering a labor agreement through
threatening and abusive conduct-was not
dishonest or deceptive, and did not constitute
a scheme to defraud. tFN4l Id. at 500.

FN4. The cases cited by plaintiff, in which courts

found schemes to defraud where inherently

deceptive acts were alleged, are not to the conhary.

See, e.g., General Credit Corp. v. Goldfarb, No.

98 Civ. 3188(DLC), 1998 WL 851592, *2

(S.D.N.Y. Dec.9, 1998) (finding scheme to defraud

where defendants wrote, then disavowed, multiple

checks to the congregation with which tttey were

afñliated in attempt to defraud check factoring

corporation and Internal Revenue Service;

defendants' actions included submission of false

affrdavits of forged endorsement to the bank); In re
Sumitomo Copper Litigation, 995 F.Supp. 451,

456-57 (S.D.N.Y.1998) (finding scheme to defraud

where defendants acted in concert to manipulate

copper prices over period of seven years, restricting

available supply ofcopper, which resulted in copper
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prices reaching an artificially high level).

t3l In fact, a scheme to defraud "requites
'foaudulent or deceptive means, such as

material misrepresentation or conceal-utent.' "
A. Terzi Productions, Inc. v. Theatrical
Protective Unioq 2 F.Supp.2d 485, 499
(S.D.N.Y.1998) (quoting Center Cadillac, Inc.
v. Bank Leumi T?ust Co., 808 F.Supp. 213,
227 (S.D.N.Y.1992), affd, 99 F.3d 401 (2d

Cir.1995) (other citations omitted). Here,
however, plaintiffs complaint contains no
allegations that Conseco employed fraudulent
or deceptive mean6. While plaintiff alleges
that Conseco moved to acquire a controlling
interest by arranging to acquire NAIF shares
at a discount and attempting to acquire the
remaining interest without paying adequate
consideration, no fraudulent or deceptive
actions are alleged with respect to Conseco.
In addition, while plaintiff claims that
Conseco caused NAIF to frle for bankruptcy
on the first day it could contractually do so,

this allegation is also insufficient to support
the existence of a scheme to defraud. tFNSl
And. while plaintiff contends that Conseco's
actions rilere "coercive," coercion alone does
not constitute a scheme to defraud. See, e.g.,
A Terzi Productions, Inc., 2 F.Supp.2d at 500
(allegations of threats and abusive conduct do
not constitute scheme to defraud) (citing
Fasulo v. United States, 272U.5.620, 47 S.Ct.
200,7t L.Ed. 443 (1926).

FN5. While plaintiff states in his brief that

Conseco's acquisition of NALF was undertaken

without the approval of NALF's board of directors

and public shareholders, and that Corseco's causing

NALF to file for bankruptcy came without the

approval of the non-Conseco members of NALF's
board ofdirectors, those allegations appear nowhere

in plaintiffs complaint. See O'Brien v. National

Property Analysts Partners, 719 F.Supp. 222,229
(S.D.N.Y.1989) ("üt is axiomatic that the

Complaint cannot be amended by the briefs in

opposition to a motion to dismiss."). Further,

atthough plaintiff suggests in his RICO statement

that the required shareholder approval was not

attained, he does so fust only generally (RICO

St¿tement, Resp. 2), and then qualiftes his belief

with the term 'suspects." (RICO Statement, Resp.

4). Neither of these statements is suffrciently well-
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pleaded to support the existence r¡f a scheme to

defraud.

In e6sence, the complaint alleges, at most,
that from time to tirne Conseco and NALF
voluntarily entered into various contractual
agreements. Under those agreements, NALF
received large cash infusions from Conseco,
and NALF uttimately granted Conseco the
express rights to obtain ownership of 86lo of
NALF's shares. The terms of the agreements
in question were disclosed to NAJ,F's
shareholders, and Conseco's conduct in
acquiring and converting debentures, in
increasing its ownership of NALF stock and
erpanding its presence on NALF's Board of
Directors were all acts consistent with the
parties' agreements. The agreements
expressly delineated Conseco's right to initiate
NALF's reorgantrzation in bankruptcy and
there are no suffrcient allegations in the
complaint *445 tllrat Conseco's actions violated
the parties' agreements. However aggressive
or self-interested tJ:e bargains Conseco struck
for itself might have been, the fact remai¡s
that tJrere is "nothing deceptive .... about the
exercise of an elq)ress contractual right."
Samuels v. Old Kent Bank, No. 96 C 6667,
1997 WL 458434, *9 (N.D.Ill. Aug.l, 1997).
Since plaintiff has failed to properþ allege a
scheme to defraud, his RICO allegations
against defendant Conseco must be dismissed.

B. Pattern of Racketeering Activity

Even if plaintiffs mail and wire fraud
allegations were suffrcient, plaintiff has failed
to properly allege a pattern of racketeering
activity. In order to plead a pattern of
racketeering activity, plaintiff must allege two
or more predicate acts by defendant that are
sufficiently related and amount to, or pose a
th¡eat of, continued crimi¡al activity. H.J.
Inc. v. Northwestern Bell Telephone Co., 492
u.s. 229,240, L09 s.ct. 2893, 106 L.Ed.zd 195
(1989). Showing the threat of continued
criminal activity requires the allegation of
either an "open-ended" (i.e., past criminal
conduct with a threat of future criminal
conduct) or "closed-ended" (i.e., past criminal
activity extending over a substantial period of
time) patterrr of racketeering activity. GICC
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Capital Corp. v. Technology Fin- Group, Inc.,
67 F.3d 463, 466 (2d Ctu.1995).

With respect to an open-ended pattern of
racketeering activity, our Circuit has noted:

in cases in which the acts of the defendant or
the enterprise were inherently udawfrrl,
such as murder or obstruction of justice, and
were in pursuit of inherently unlawful goals,
such as narcotics trafficking or
embezzlement, the courts generally have
concluded that the requisite threat of
continuity was adequately established by
the nature of the activity, even though the
period spanned by the racketeering acts was
short. In contrast, in cases concerning
alleged racketeering activity i¡r furtherance
of endeavors that are not inherently
unlawfrrl, such as frauds in the sale of
property, the courüs generally have found no
threat of continuing criminal activity
arising from conduct that extended over
even longer periods.

United States v. Aulicino, 44 F.3d 1102, 1111
(2d Ctu.1995). In this case, plaintitr
challenges t,Le manner in which Conseco
acquired another company, an endeavor that
is not inherently unlawful. The predicate
acts that plaintiff alleges are the mailings of
proxy statements and the making of phone
calls that were not in themselves false or
deceptive. As Conseco points out, once
NAf,F's bankruptcy petition is confrrmed,
Conseco's alleged scheme to gain control of
NALF at the expense of its public
shareholders will end. As such, the
allegations in the complaint carry with them
no threat of continued or futr¡re criminal
activity. While plaintiff suggests that the
manner in which Conseco acquired NALF is
the regular way that Conseco conducts its
ongoing business in the sub-prime auto
lenöng industry, plaintiff does not allege that
Conseco's acquisition of other companies came
as a result of any illegal, much less
racketeering activity. As such, plaintiffs
speculative allegations regarding Conseco's
other acquisitions do not give rise to a threat
of future criminal activity. Accordingly,
plaintiffs complaint fails to allege an open-
ended pattern of racketeering activity.
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t4l Whether a closed-ended pattern of
racketeering activity exists depends on
analysis of a number of non-dispositive factors,
including the length of time over which the
alleged predicate acts took place, the number
and variety of acts, the number of
participants, the number of victims, and the
presence of separate schemes. GICC Capital
Cotp.,67 F.3d at 467. Our Circuit has been
sparing in finding closed-ended continuity.
See id. (noting that since H.J. Inc., the Second
Circuit had for¡nd closed-ended continuity only
twice). Here, plaintiff alleges that Conseco's
racketeering conduct beganMay 2, *446 1996,

with the mailing of a proxy statement to
NALF shareholders, and continued until
March 23, 1998, with the filing of the Chapter
11 petition That period of almost twenty-
three months, plaintiff claims, is suffrcient to
support a frnding of closed-ended continuity.
See Metromedia v. Flugazy,983 F.zd 350, 369
(2d Cir.1992) (finding two year period
suffrcient to support closed-ended continuity,
stating, "Periods of 19 or 20 months ... have
been held sufficient to support a finding of
continuity"). While, when taken in isolation,
the time period of the alleged racketeering
conduct rnay support a finding ofclosed-ended
continuity, such a finding is not automatic in
tight ofthe other factors to be considered. See

Feirstein v. Nanbar Realty Corp., 963 F.Supp.
254, 260 (S.D.N.Y.1997) (finding plaintiffs'
allegations insu-ffrcient for closed-ended
continuity although acts occurred over a three-
year period).

Plaintiffs RICO claim alleges a scheme to
defraud by a single defendant, Conseco, with
the goal of seizing control of NALF at the
expense of a single class of victirrs--NAlF's
public shareholders. While plaintiffs
complaint alleges a number of predicate mail
and wire fraud acts in furtherance of this
scheme, these acts are in themselves
innocuous and are not alleged. to be false or
misleading in any way. These acts, though
allegedly u¡rdertaken over a period of 23
months, are insu-ffrcient to state a closed-ended
pattern ofracketeering activity. As the courb
in Pier Connection, Irrc. v. Lakhani, 907
F.Supp. 72 (S.D.N.Y.1995) stated, in language
equally applicable here,
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the Complaint demonstrates that
Defendants engaged in one scheme whose
single goal was to seize control of Pier
Connection's business. That Defendants
used several different tactics to achieve this
goal does not turn Defendants' scheme into
one with multiple goals and/or victirns, and
does not mandate a finding of continuity
sufficient to support a RICO claim.

Id. at 78. Likewise, in this case, plaintiff
alleges that Conseco was engaged in one
scheme, with the single goal of seizing control
of NALF as cheaply as possible. Despite
plaintiffs claims that the predicate acts
occurred over a period of twenty-three months,
the fact that Conseco allegedly used mail and
wire communications that in themselves
contained no deceptive or misleading
statements to further its single goal does not
mandate a finding of closed-ended continuity.
Plaintiffs RICO altegations are deficient as a
consequence of their failure to state a pattern
of racketeering activity. tFN6l

FN6. As a result of its dismissal of plaintiffs RICO
claims, this Court need not address Conseco's other

arguments.

An additional defrciency in plaintiffs RICO
allegations is his failure adequately to allege
that his injury was both caused in fact, and
proximately caused, by the conduct alleged to
constitute the predicate acts under RICO.
Holmes v. Securities Investor Protection
Corp., 503 U.S. 258,268, 112 S.Ct. 1311, 117
L.Ed.zd 532 (L992): Hecht v. Commerce
Clearing House, Inc., 897 F.2d 2L, 23 (2d

Cir.1990). Hecht teaches that an injury is
"proxirnately caused" by a RICO violation if
the predicate acts "are â substantial factor in
the seguence of responsible causation, and if
the injury is reasonably foreseeable or
anticipated as a natural consequence." Hecht,
897 F.2d at23-24.

t51 Two t¡res of potential injuries are
alleged in the complaint. The first is a
decline in the NALF share price as a result of
defendants' conduct. The second is the
anticipated future loss to all coÍrmon
shareholders (including plaintiff and Conseco)
when, and rf, a reorganization plan is
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forrrrulated, approved by the creötors, and
confi¡ned by the bankruptcy court. But this
latter injury is simply too speculative to meet
the causation requirements articulated in
Holmes and Hecht and cannot, therefore,
constitute RICO injury. See, *447 e.g., First
Nationwide Bank v. Gelt Funding Corp.,27
F.3d ?63, 767 (2d Cir.1994); Hecht,897 F.2d
at 24; Bankers Tïust Co. v. Rhoades, 859 F.2d
1096, 1105-06 (2d CiÌ'.1988).

t6l With respect to the first type of injury
alleged, although the complaint asserts
proxirnate causation in a conclusory fashion,
our Court of Appeals requires that a plaintitr
allege loss causation with enough
particularity to permit a determination
whether the factual basis for a claim, if
prover¡, could support an inference of
proximate cause. First Nationwide Bank,21
F.3d at 770. Here, plaintiffs RICO claims
contain no facts that, if proven, would
establish a nexus between the loss in share
price alleged and Conseco's conduct. Even on
plaintiffs version of events, NALF's share
price dropped because of a fundamental
deterioration in NAI,F's business arrd the
reflection of that fact in its share price.
"When factors other than the defendant's
fraud ale an intervening direct cause of
plaintiffs irìiuty, the same uÙury cannot be
said to have occurred by reason of defendant's
action." First Nationwide Bank, 27 F.Sd at
769. See also Powers v. British Vita, P.L.C.,
57 F.3d 176, 189 (2d Cir.1995). Thus, in view
of plaintiffs failure to allege properly a
scheme to defraud, a pattern of racketeering
activity, or proxirnate causation in either his
complaint or RICO statement, plaintiffs RICO
ctaims are dismissed with prejudice, and his
motion to amend his complaint is denied.

tr. Count tr--Ptaintiffs Security Fraud
Allegations

Plaintiff also asserts claims against Sands
for the alleged violation of $ 10(b) of the
Securities Exchange Act of 1934, 15 U.S.C. $

78j(b), and Rule 10b-5 promulgated thereunder
by the SEC. Section 10{b) prohibits: "any
person ... to use or employ, in connection with
the purchase or sale of any security ... any

Page 841

manipulative or deceptive device or
contrivance in contravention of ISEC rules]."
15 U.S.C. $ 78j(b); Santa Fe Industries, Inc. v.
Green, 430 U.S. 462, 47I,97 S.Ct. 1292, 5L
L.Ed.2d 480 (1977). Rute 10b-5 provides:

It shall be unlawfrrl for any persor! directly
or indirectly, by the use of any me¿uìs or
instrumentality of interstate corunerce, or
of the mails or of any facility of any national
securities exchange, (a) to employ any
device, scheme, or artifrce to defraud, (b) to
make any untrue statement of a material
fact necessarT¡ in order to make the
statements made, in tight of the
circumstances under which they were made,
not misleading, or (c) to engage in any act,
practice or course ofbusiness which operates
or would operate as a fraud or deceit upon
any person, in connection with the purchase
or sale of any security.

17 C.F.R. $ 240.10b-5.

In 1995, Congress passed the Private
Securities Litigation Reform Act (the "Reforrn
Act"). In part, the Reform Act imposed a
heightened pleading standard for $ 10(b)
actions that allege misrepresentations and
omissions u¡rder Rule 10b-5. Thus, $ 78u-4(b)
of the Reform Act provides:

(b) Requirements for securities fraud actions
(1) Misleading statements and omissions
Irr any private action arising under this
chapter in which the plaintiff alleges that
the defendarrt--
(A) made an untrue state of a material fact;
or
(B) omitted to state a material fact necessary
in order to make the statements made, in
the light of the circumstances in which they
were made, not misleading;
the complaint shall specify each statement
alleged to have been misleading, the reason
or reasons why the staternent is misleading,
and, if an allegation regarding tlre
statement or omission is made on
information and belief, the complaint *448

shall state with particularity all facts on
which that belief is formed.

15 U.S.C. $ 78u-4(b).

[7] Ptaintitr contends that the terms of 15
U.S.C. $ 78u-4(b) apply only to claims based
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on rnisrepresentations and omissions under
Rule 10b-5(b) and not those, as here, based on
market manipulation. As Sands points out,
however, plaintif,Fs allegations of misconduct
by Sands are largely based on
misrepresentations and omissions.
Specifically, plainti-ff alleges that Sands
employed the following activities to
artificially inflate the price of NALF stock (1)

Sands published and disseminated to investors
two Research Reviews that apparently
contained a number of misrepresentations
(Complaint, Í 21); (2) Sands used frctitious
investor rurmes to send false opinions on the
value of NAIF stock to real investors
(Complaint, 1 20); (3) Sands' brokers made
cold calls to unsuspecting investors to solicit
sales of NALF stock at the highest price
maintainable through Sands' market-making
efforts (Complaint, f Z0); and (4) Sands failed
to inform the public that Conseco, not NALF,
obtained the benefrt from the Conseco
Debentures and that Conseco was positioning
itself to acquire NALF (Complaint, Í 21(b).
Because tJle allegations are based on Sands'
claimed misrepresentations and omissions, the
heightened pleading standard of the 1995
Reform Act applies. See 15 U.S.C. $ 78u-4(b).

t8l llere, plaintiffs complaint is based
largely on "i¡forrnation and belief."
Consequently, in order to survive a motion to
dismiss, plaintiff must "state with
particularity all facts on which that belief is
formed." 15 U.S.C. $ 78u-4(b). Plaintiffs
complaint, however, fails to meet that
standard, complaining generally of, for
example, Sands' "issuance of materially false
arrd misleading Research Reviews," and its
"use of the internet to send frctitious messages
to potential investors in NAIF stock falsely
touting NALF stock." (Complaint, n 52-)
Such allegations, bereft of any facts on which
plaintiffs belief of Sands' misconduct is based,
are insufüeient to withstand a motion to
dismiss.

If plaintiffs claim is considered one for
market manipulation, as plaintiff contends it
should be, plaintiff must allege (1) damage, (2)

caused by reliance on defendants'
misrepresentations or omissions of material
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fact, or on a scheme by the defendants to
defraud, (3) scienter, (4) in connection with the
purchase or sale of securities, (5) fu¡thered by
the defendants'use of the mails or any facility
of a national securities exchange. Dietrich v.
Bauer, No. 95 Civ. 7051CRWS), 1999 WL
126438, *19 (S.D.N.Y. Mar.10, 1999) (citing
Cowen & Co. v. Merriam, 745 F.Supp. 925,
929 (S.D.N.Y.1990). Plaintitr has failed to
properþ plead scienter.

t9lt10l A plaintiff may plead scienter by
establishing a motive to com:rrit fraud and an
opportunity to do so. Acito v. IMCERA Group,
Inc., 47 F.3d 47, 52 (2d Cir.1995); Gruntal &
Co., Inc. v. San Diego Bancorp, 901 F.Supp.
607, 613 (S.D.N.Y.1995). Where motive is not
apparent, a plaintiff can plead scienter by
identifying ci¡cumstances indicating conscious
fraudulent behavior or recklessness. Shields
v. Citytrust Bancorp, Inc.,25 F.3d 1124, 1129
(2d Ci-r.1994); Beck v. Manufacturers Hanover
Trust Co., 820 F.2d 46, 50 (2d Cir.1987), cert.
denied, 484 U.S. 1005, 108 S.Ct. 698, 98
L.Ed.2d 650 (1988), overn¡led on other
grounds, United States v. Indelicato, 865 F.2d
1370 (2d Ctu.1989) (en banc). In such a case,
the strength of the ci¡cumstantial allegations
must be correspondingly greater. Beck, 820
F.2d at 50. In assessing a defendant's
fraudulent intent, a cou¡t, must assume that
"the defendant is acting in his or her informed
economic self-i¡rterest." Laro, Inc. v. Chase
Manhattan Bank, 866 F.Supp. 732, 138
(S.D.N.Y.1994), affd, 60 F.3d 810 (2d
Cir.1995) (quoting Shields v. Citytrust
Bancorp, Inc., 25 F.Sd 1124, 1130 (2d
Cfu.1994). "Scienter c¿rn be alleged by
conclusory allegations ifthey are supported by
facts giving rise to a strong inference of *449
fraudulent intent." Irr re Blech Secr¡rities
Litigation, 961 F.Supp. 569, 579
(s.D.N.Y.1997).

tlll Here, plaintiff has not adequately
pleaded Sands' motive to comrnit the alleged
securities fraud. While plaintiff does suggest
that Sands artificially inflated the price of
NALF stock in order to tealize gleater
transaction fees, these allegations alone
cannot show an irnproper motive. See, e.g.,
Acito v. IMCERA Group, Inß., 47 F.3d 47, 54
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(2d Ctu.1995); Fisher v. Offerman & Co., Inc.,
No. 95 Civ. 2566(JGK), 1996 WL 563141, *6
(S.D.N.Y. Oct.2, 1996) ("[A]n underwriter's
alleged motive to earn its underwriting fees is
not alone sufücient to sustain a strong
inference of fraudulent intent. If it were,
every underwriter, law frrm, accountant, and
i¡rvestment advisor whose compensation or
com¡nission depended on the completion of an
initial public offering would have a motive to
commit fraud, which would make Rule 9(b)

wholly meaningless-"). In addition, other
than stating that Sands and Conseco had a

close relationship, plaintiff has not otherwise
erçIained Sands' motive in suddenly seeking
to depress NALF's stock price to benefit
Conseco.

[12] Nor has plaintiff pleaded circumstances
ind.icating conscious misbehavior or
recklessness on Sands' part suffìcient to
withstand this motion to dismiss. Rather,
plaintiff cites various optimistic statements
and news releases by Sands and holds them
against what actually happened to show that
Sands had the fraudulent intent necessar¡r to
support a clai¡n of securities fraud. These
allegations are insuffrcient. See Shields, 25
F.3d at 1129 ("lMisguided optirnisrn is not a
cause of action, and does not support an
inference of fraud. We have rejected the
legitimacy of 'alleging fraud by hindsight.' ")
(quoting Denny v. Barber, 576 F.zd 465,470
(2d Ctu.1978). Accordingly, as plaintiff has
not properly pleaded scienter, his market
manipulation claim is dismissed.

CONCLUSION

For the foregoing reasons, plaintiffs
complaint is dismissed. Because plaintiff has
filed both a complaint and a RICO statement
with respect to its RICO claim against
Conseco, plaintiffs claim against Conseco is
dismissed without leave to replead. With
respect to plaintiffs clai¡n against Sands, this
Court is mindfirl of the fact that plaintiff has
not yet had a chance to amend his complaint,
and cannot aI this point say that ¿ìny

amendment would be futile. Thus, dismissal
of plaintiffs claim against Sands is without
prejudice. This dismissal becomes "with
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prejudice" urùess an amended complaint is
frled within thirty days of the date of this
Order.

SO ORDERED.

43 F.Supp.2d 438, Fed. Sec. L. Rep. P
90,47I, RICO Bus.Disp.Guide 9722

END OF DOCUMENT
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United States Court of APPeals,
Second Circuit.

Sarah B. SHIELDS, Individually and as

representative of all others similarly
situated, Plaintiff-APPellant,

v.
CITYTRUST BANCORP, INC., George F
Taylor and Irwin Engelman, Defendants-

Appellees.

No. 802, Docket 93-7738

Argued Jan.14, L994.
DecidedJune 2, 1994.

Shareholder of bank corporation brought
securities fraud action against corporation and
two of its senior executives, alleging that they
concealed and misrepresented corporation's
financial condition, in particular, facts
concerning its loan portfolio a¡rd loan loss
reserves. The United States District Court
for the District of Connecticut, Egintor, J.,
dismissed complaint for failure to plead fraud
with sufficient particularity. Shareholder
appealed. The Court of Appeals, Jacobs,
Circuit Judge, held that: (1) shareholder
failed to plead fraud with sufficient
particularity, and (2) dismissal was proper,
even though court did not grant shareholder
Ieave to amend her complaint.

Affrrmed.

West Headnotes

[1] Federal Courts 794
170Bk794
In reviewing district court's grant of motion to
dismiss for failure to state claim, Court of
Appeals accepts facts alleged in complaint as
true. Fed.Rules Civ.Proc.Rule 12(bX6), 28
u.s.c.A.

[2] Federal Courts 763.1
1708k763.1
Generally, Court of Appeals will uphold
district court's dismissal of claim for failure to
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state claim only ifit appears that plaintiffcan
prove no set of facts upon which relief may be
granted. Fed.Rules Civ.Proc.Rule 12(bX6), 28
u.s.c.A.

[3] Federal Civil Procedure 636
1704k636
To serve purposes of rule requiring that
circumstances constituting fraud be stated
with particularity, court requires plaintiffs to
allege facts that give rise to strong inference
of fraudulent intent. Fed.Rules Civ.Proc.Rule
9(b), 28 U.S.C.A.

[4] Federal Civil Procedure 636
1704k636
Securities fraud defendants did not waive
their right to invoke rule requiring fraud to be
pled with suffrcient particularity, despite
plaintiffs clairn that they answered original
complaint without moving for dismissal on
that ground; defendants' invocation of that
rule was effort to achieve judicial resolution of
controversy, not to foreclose it, and answer to
originat complaint pleaded. "failure to plead
fraud witJr particularity" as defense.
Fed.Rules Civ.Proc.Rule g(b), 28 U.S.C.A.

[5] Federal Civil Procedure 636
1704k636
Bank corporation shareholder who sued
corporation and two ofits senior executives for
securities fraud in connection with their
alleged concealment and misrepresentation of
corporation's loan portfolio and loan loss
reserveõ, faited to plead fraud with sufficient
particutarity; while shareholder introduced
statements by defendants predicting
prosperous future and held them up against
backdrop of what actually transpired, those
allegations did not say that corporation's
disclosures were inconsistent with current
data, there was no clairn that false statements
were made in effort to sell off shares or to
delay criminal prosecution, and court could
not i¡fer that defendants made fraudul.ent
statements intending to i¡f1ate stock price so

tl.at they could protect their executive
positions. Securities Exchange Act of 1934, $

10(b), 15 U.S.C.A. $ 78jft); Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

@ 2005 ThomsonNVest. No Claim to Orig. U.S. Govt. Wo

@

16div002828



25 F.3d 1124
(Cite as: 25 F.3d 1124)

[6] Federal Civil Procedure 636
1704k636
To allege motive suffrcient to support
inference that optimistic but erToneous

statements were fraudulently made, securities
fraud plainti-ff must do more than merely
charge t,Lat executives aimed to prolong
benefrts of positions they hold. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

7Sjft); Fed.Rules Civ.hoc.Rule 9(b), 28

u.s.c.A.

[?] Federal Civil hocedure 1811
1704k1811
District court did not abuse its discretion in
dismissing securities fraud claim for failure to
plead fraud with sufficient particuìarity, even
though court did not gxant plaintiff leave to
amend her complaint; plaintiff had already
substantively amended her complaint once
before, and she did not ask district court for
leave to amend it further. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

7Sjft); Fed.Rules Civ.Proc.Rule g(b), 28
U.S.C.A.

*1125 Mark C. Rifkin, Haverford, PA
(Greenfreld & Rifkin, Haverford, PA,
Goodkind Labaton Rudoff & Sucharow, New
York City, Gordon & Hiller, Bridgeport, CT,
of counsel) for plaintiff-appellant.

Philip L. Graham, Jr., New York City
(Theodore W. Rosen, Sullivan & Cromwell,
New York City, of cou¡sel) for defendants-
appellees.

Before: NEWMAN, Chief Judge, WINTER
and JACOBS, Circuit Judges.

JACOBS, Circuit Judge

As the aggrieved holder of somewhat less
tùran one share of stock in Citytrust Barrcorp,
Inc. ("Citytrust"), Sarah B. Shields brought
this class action clairning that Citytrust and
two of its senior executives concealed and
misrepresented Citytrust's financial condition-
-in particular, facts concerning its loan
portfolio and loa¡r loss reserwes--in violation of
Section 10(b) of the Securities Exchange Act of
1934 (the '1934 Act"), 15 U.S.C. $ 78j(b); Rule
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10b,5 promulgated thereunder, 17 C.F.R. $

240.L0b-5; and New York law on negligent
misrepresentation. The senior executives
named in the complaint, George F. Taylor and
Irwin EngelmarL were also sued as

"controlling persons" under Section 20 of the
1934 Act. 15 U.S.C. $ 78t(a). Defendants
signed a stipulation, so ordered by the district
court, certifring the class and desigrrating
Shields as class representative. Thereafter,
Citytrust and co-defendants Taylor and
Engelman moved to dismiss the Complaint
pursuant to Fed.R.Civ.P. 12(bX6) for failure to
state a claim upon which relief can be granted.,
or, alternatively, pursuant to Fed.R.Civ.P. 9(b)
for failure to plead fraud with particularity.
On June 18, 1993, the United States District
Court for the District of Connecticut (Egirrton,
J.) found that the Complaint failed to satisfu
the pleading requirements of Rule 9(b) arrd
dismissed. We affrrm.

BACKGROUND

A. Shields's Allegations

We must accept as true all facts alleged in
the Second Amended Complaint dismissed by
the district court. See Luce v. Edelstein, 802
F.2d 49, 52 (2d Ctu.1986). At alt relevant
times, Cit¡rtrust was a bank holding comp¿Lny
organized under the laws of Connecticut.
Citytrust's principal asset was Citytrust Bank,
Connecticut's third largest commercial bank
onthe basis oftotal assets. Taylor was *1126

chairman of the board and chief executive
offi.cer of Citytrust and the Bank. Engelnan
was a director, president and chief operating
ofücer of Citytrust and the Bank.

Between 1984 and 1988, Citytrust's reported
assets rose from $1.5 billion to $2.6 billion,
and its reported net income increased sixty
percent. In July 1988, Citytrust announced
tJ:at it expected to realize record earnilgs for
the eleventh consecutive year, and voted a
twenty cent quarterly dividend. Shields
alleges that Taylor, at that time, falsely and
unjustifrably stated that Citytmst's loan
portfolio was "extremely healthy, as evidenced
by net charge-offs of approxirnately L/4 of I
percent of loans over the past four yeans," a
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rate "well below the average for our industry."
In October 1988, Citytrust reported a !07o

increase in earnings and voted another twenty
cent quarterly dividend. Irr January 1989,

Citytrust reported that it had achieved its
eleventh consecutive year ofrecord net income
as expected, which Taylor called "a solid
perforrnance," and had voted yet another
twenty cent dividend for the quarter.

Shields alleged that Citytrust's frnancial
hea-lth was deteriorating tluoughout this
period largely because, in respect of a number
of loans in its portfolio, Citytrust had accepted
a right to share in equity appreciation in lieu
of its usual collateral. As a result of such
"shared appreciation loans," Citytrust was
critically vulnerable to any drop in real estate
values. Shields alleged that this risk was
intentionally concealed by the defendants. In
April 1989, Citytmst a¡nounced another
ilcrease in net income and Taylor stated that
"prospects appear bright for further gahs in
earnings and returns on assets and equity.
Our plan ca"lls for 1989 to be our Izt}l-
consecutive year of record earnings. "

Two months later, however, on June 15,

1989, Citytrust announced that, following an
"intensive review" of its loanportfolios, it was
necessarl to take a $40 million charge against
earnings in order to increase its loan loss
reserves. Citvtrust also stated that this
charge would result in its reporting a loss in
the second quarter of 1989, as well as for the
entire 1989 fiscal year. Furthermore,
Citytrust projected non-performing loans of up
to $130 million for the second quarter of 1989
(up from $96 million in the first quarter) and
noted that the amount could further increase
in the second halfof 1989.

The day after the June 15 arutouncement,
Citytrust's stock dropped from $40- /8 per
share to $34- 718, despite Taylor's declaration
"that the second half of 1989 will be profrtable
for Citytrust because of a strong perforrrance
from the rest of our businesses and the
continued underlying strength of the
Company's earnings." Although Citytrust
reported a net loss for the second quarter of
1989, Taylor allegedly contirrued his efforb to
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rnislead the investing public by stating:
"While we are concerned with the extent of
our loan problems, it is irnportant to note that
the underþing earnings of the bank remain
strong." He afso made the alleged
misrepresentation that "[t]he addition to
reserves is a prudent and conservative action
in view of cunent negative real estate market
conditions. We have assessed the underþing
value of the bank's real estate related assets
and provided for both the current ereosure
and potential for further decline in value."

The first of the two plaintiff sub-classes
certified by the district court is composed of
purchasers of Citytmst corrunon stock in the
period between March 31, 19Bg and June 16,

1989 durine which the events just described
took place. The second plaintiff sub-class is
composed of such purchasers in the period
between June 17, 1989 and December 20,
1989, the date on which Citytrust a¡nounced
further ururerving developments, including
the elimination of its dividend for 1990. We
recount the highlights of the second sub-class
period, as alleged by Shields, in the following
paragraphs.

Citytrust issued a news release on August 9,
1989, in which it clairned to be "moving
aggressively" to overcome its problems, in
part by making a "forcefirl drive to expand
market share." Taylor again asserted that
"the underþing earnings of the bank remain
firm" and claimed that Citytrust was
"com¡nitted to delivering solid earnings in the
third and fourth quarters despite the pressure
from our non-performilg loans." On August
10, 1989, Citytrust filed a Forrn 10-Q that
stated "maragement believes the current
*1127 level of the allowance is adequate to
provide for both the current loss exposure and
the potential for a further decline in vâlue."
On October 18, 1989, Citytrust declared a
quarterþ dividend of twenty-eight cents per
share, allegedly to create an illusion of
renewed frnancial health.

Two months later, on December 20, 1989,
Citytrust announced a signifrcant addition to
its loan loss reserves, reflecting an increase in
non- performing loans, which would cause it to

(Ð
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report a considerable loss for the fourth
quarter. Citytrust also announced the
eli¡nination of its dividend for 1990. During
the second sub-class period, the price of
Citytrust stock declined from $33 on June 16,

1989 to $11on December 20, 1989.

B. Procedural History

Shields frled her class action on June 16,

1989, the day afber Citytrust's first
announcement that it would take a charge
against earnings in order to increase its loan
loss reserves. Defendants frled their answer
on July 11, 1989, pleading as defenses failure
to state a cLaim and failure to plead fraud with
the requisite particularity.

In the months that followed, Citytrrst
permitted Shields to review certain documents
relating to her allegations and to interview
one of its executives. Shields moved to amend
her complaint on February 5, 1990, in the
wake of Citytrust's December 20, 1989

amouncement of additional loan loss reserves
and a resulting substantial quarterly loss.
That motion and other issues were the subject
of a "Revised Stipulation and Pretrial Order
No. 1," entered into by the parties on
September 27, L990, and so ordered by the
district court on October 23, 1990. The
stipulation and order provided that the case

would proceed as a class action" with two sub-
classes, both represented by Shields; allowed
Shields to serve and fiIe an amended
complaint; arranged for the organization of
class counsel; and implemented ceriain
housekeeping arrangements.

Shields ñIed the present Complaint on
December 13, 1990, which included
allegations relating to Citytrust's December
20 announcement and extended the class
period accordingly. On February 15, 1991,
Defendants moved to dismiss the Complaint
and ten days later filed a motion to stay
discovery pending a decision on the motion to
dismiss. The district court granted the
motion to stay discovery on June 2I,199L.

In August 1991, federat banking regulators
declared Citytrust Bank insolvent and
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appointed the Federal Deposit Insurance
Company as receiver. Citytrrrst succeeded in
converting the bankruptcy into a Chapter 11
proceeding in September 1991, and ¿rn

amended plan of reorganization was confrrmed
by the bankruptcy court on March 27, L992.
The amended plan had the effect of dissolving
the automatic stay irnposed by 11 U.S.C. $ 362
with respect to the present lawsuit.

On June 18, 1993, the district court ruled
that Shields's allegations "do not satisfr the
specificity requirements of Fed.R.Civ.P. 9(b)
and, thus, fail to state a 10b-5 securities fraud
claim under Fed.R.Civ.P. 12(bX6)," and
granted Defendants' motion to dismiss. The
district cor¡rt also dismissed Shields's claims
against Taylor and Engelman for secondar¡r
liability under Section 20 of the 1934 Act, and
declined to exercise supplemental jurisdiction
over the asserted state law clai¡n for negligent
misrepresentation. Shields frled a timely
notice of appeal.

DISCUSSION

tllt2l In reviewing a district court's g¡ant of
a motion to dismiss, we accept the facts
alleged in the Complaint as true. Scheuer v.
Rhodes, 416 U.S. 232, 236, 94 S.Ct. 1683,
1686, 40 L.Ed.2d 90 (1974); ruE AFL-CIO
PensionFund v. Herrmann" I F.3d 1049, L052
(2d Ci-r.1993). Generally, we wiII uphold a
district court's dismissal of a clai¡n only if it
appe¿rrs that the plaintiff can- prove no set of
facts upon which relief may be granted.
Conley v. Gibson, 355 U.S. 4I, 45-46,78 S.Ct.
99, 101-02, 2 L.Ed.2d 80 (1957). When fraud
is asserted, however, we must also view the
complaint in light of Rule 9(b), which requires
that "the circumstances constituting fraud ...
be stated with particularity." Fed.R.Civ.P.
9(b). Securities fraud allegations under $

10ft) and Rule 10b-5 are subject to the
pleading requirements of Rule 9(b), and a
*1128 complaint making such allegations
must "(1) speci-fu the statements that the
plaintiffcontends were fraudulent, (2) identi&
the speaker, (3) state where and when the
statements were made, and (4) explain why
the statements were ffaudulent." Mills v.
Polar Molecular Corp., 12 F.3d 1170, LI75 (2d
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Cfu.1993) (citing Cosmas v. Hassett, 886 F.zd
8, 11(2d Cir.1989).

[3] Rule 9(b) also provides that "[mìalice,
intent, knowledge, and other condition of
rrind of a person may be averred generally."
Ilowever, since Rule 9(b) is intended "to
provide a defendant with fair notice of a
plaintiffs claim, to safeguard a defendant's
reputation from irnprovident charges of
wrongdoing, and to protect a defendant
against the institution of a strike stlit,"
O'Brien v. National Proper0y Analysts
Partners, 936 F.2d 674, 676 (2d Ctu.1991)
(internal quotes omitted); see also Ross v.
Bolton" 904 F.2d 819, 823 (2d Cir.1990);
DiVittorio v. Equidyne Extractive Industries,
I:nc., gZ2 F.zd LZ Z, 1247 (2d Cir.19B7), the
relaxation of Rule 9(b)'s specificity
reguirement for scienter " 'must not be
mistaken for license to base claims of fraud on
speculation and conclusory allegations.' "
O'Brien, 936 F.2d at 676 (quoting Wexner v.
First Manhattan Co., 902 F.zd 169, t72 (2d

Cfu.1990)). Therefore, to serve the purposes of
Rule 9(b), we require plaintiffs to allege facts
that gwe rise to a strong irference of
fraudulent intent. See Mills, 12 F.3d at tL761'
O'Brign, 936 F.2d at 676; Ouaknine v.
MacFarlane, S9T F.zd 75,79 (2d Cir.1990).

The requisite "strong inference" of fraud
may be established either (a) by alleging facts
to show that defendants had both motive and
opportunity to commit fraud, or (b) by allegtng
facts that constitute strong ci¡cumstantial
evidence of conscious misbehavior or
recklessness. See In re Time Warner krc.
Securities Litigation, 9 F.3d 259,268-69 (2d

Cir.1993), cert. denied, --- U.S. ----, 114 S.Ct.
1397, L28 L.Ed.zd 70 (199a); Beck v.
Manufacturers Hanover Tbust Co., 820 F.2d
46, 50 (2d Cir.1987), cert. denied, 484 U.S.
1005, 108 S.Cr. 698, 98 L.E¿2d 650 (1988),

overnrled on other grounds by United States
v. Indelicato, 865 F.zd 1370 (2d Cir.1989) (en

banc). We agree v¡ith the district court that
Shields has failed to plead facts sufücient to
raise a strong inference of fraud, ancl that the
Complaint therefore must be dismissed for
failure to meet the specifrcity requirements of
Rule 9ft).
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A- Waiver

[4] Shields argues that compliance with the
requirements of Rule 9(b) is not in issue
because the defendants waived their right to
invoke that rule by answering Shields's
original complaint without moving for
dismissal on that ground. We see no such
waiver. "It is well established that an
amended complaint ordinarily supersedes the
original, and renders it of no legal effect."
International Controls Corp. v. Vesco, 556
F.2d 665, 668 (2d Cir.l977), cert. denied, 434
u.s. 1014, 98 S.Cr. 730,54 L.Ed.2d 758 (1978);

see also O & G Carriers, Inc. v. Smith, 799
F.Supp. L528, L534 (S.D.N.Y.1992). Shields
relies on Gilmore v. ShearsorVAmerican
Exlrress, Inc., 811 F.zd 108, 112 (2d Ctu.1987),
for the proposition that an amended complaint
"does not automatically revive all of the
defenses and objections that a defendant has
waived in response to the original complaint."
However, the defenses and objections that are
irrevocably waived by answering an original
complaint are those that "involve[ I the core
iszue of a party's willingness to submit a
dispute to judicial resolution," such as
objections to "lack of personal jurisdiction,
improper venue, insuffi.ciency of process and
iruuffrciency of service." Id. Defendants'
invocation of Rule 9(b), however, is an effort to
achieve judicial resolution of the controversy,
not to foreclose it. So Gilmore does not argue
for waiver, particularly since the answer to
the original complaint pleaded "failure to
plead fraud with particularity" as a defense.

B. Scienter

[5] Shields contends that defendants acted
with scienter in (1) expressing confi.dence in
the adequacy of its reserve for bad loans, (2)

failing to disclose the hazards of its shared
appreciation loans, and (3) issuing optirnistic
statements concerning future prospects. In
virtually each i¡rstance, Shields cites press
releases and publicly filed corporate *Llzg
documents to establish the statements and
nondisclosures that she contends are false or
reckless. She has thereby satisfied the Ru-le
9(b) pteading requirements concerning the
"tirne, place, speaker, and sometimes even the
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content of the alleged misrepresentation."
See Ouaknine, 897 F.2d at 79. What is
Iacking from all of Shields's allegations are
particularized facts to support the inference
that the defendants acted recklessly or with
fraudulent intent.

Shields's pleading techaique is to couple a
factual statement with a conclusory allegation
of fraudulent intent. For example, she clairns
that defendants "knew or were reckless in not
knowing" that the loan loss reserve \¡¡as

inadequate; that defendants "intentionally
concealed" the vulnerability to real estate
Iosses irùrerent in shared appreciation loans;
that defendants "knew but concealed" the poor
condition of Citytrust's loan portfolio; and
that defendants "knew or should have known"
that Citytrust's loan problems were growing
worse and that the loan loss reserve would
have to be increased a second tirne. However,
she does not allege facts that would give rise
to a strong inference that defendants knew or
recklessly disregarded the fact that the loan
loss reserve was inadequate, or that
continuing erosion of the real estate market
wou.ld render the loan portfolio precarious, or
that the outlook w¿rs poor. Shields's frequent
conclusory allegations--that Defendants "knew
but concealed" some things, or "knew or were
reckless in not knowing" other things--do not
satisfu the requirements of Rule g(b). We
have held in the context of securities fraud
claims that such allegations are "60 broad and
corrclusory as to be meaningless." Decker v.
Massey-Ferguson, Ltd., 681 F.2d 111, 119-20
(2d Cir.1982).

l-. Conscious Misconduct or Recklessness.

Nowhere in her Complaint does Shields
adduce the kind of circumstantial eviderrce
that would indicate conscious fraudulent
behavior or recklessness. Shields records
statements by defendants pred.icting a
prosperous future and holds them up against
the backdrop of what actually transpired. In
April 1989, for example, Taylor announced
that Citytrust was expecting that year to be
its twelfth consecutive year of record earnings.
Then, two months later, Cit¡rtrust announced
that it would instead report a loss for 1989 as
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a result of an increase in its loan loss reserve.
Sirnilarly, Shields claims that Citytrust filed a
document in August 1989 stating that it
believed its loan loss reserve was adequate.
Yet the following October it turned out that
the reserve was inadequate and that Citytmst
would make a signi-fi.cant addition to it. This
technique is suffrcient to allege that the
defendants were wrong; but misguided
optimism is not a cause of action, and does not
support an inference of fraud. We have
rejected the legitimacy of "alleging fraud by
hindsight." Denny v. Barber, 576 F-zd 465,
470 (2d Cir.1978).

The facts alleged in the Second Amended
Complaint show a dimrning of the company's
prospects as subsequent reviews weÌe
conducted of the cornpany's loan portfolio, and
resulting cascades of bad news and dropping
stock prices. Shields does not allege that the
comparry's disclosures were incompatible with
what the most cu¡rent reserve reports showed
at the time the disclosures were made. The
closest she comes is to allege tJlat
"ld]efendants knew or were reckless il not
knowing ... that Citytrust's reserves for loan
losses were completely inadequate in light of
the risks which the loan portfolio entailed, and
that such reserves wou-ld have to be
substantially increased" (Second Amended
Complaint at n 2D; and that "[d]efendant
Taylor ... knew or should have known that
Citytrust's loan problems had worsened
materially and were worsening and that it
was highly likely, if not certain, that Citytrust
would soon again greatly increase its loan loss
reserves" (Second A-rnended Complaint at {
34). These allegations do not say, however,
tJ:at the company's disclosures \üere
inconsistent with current data. The pleading
strongly suggests that the defendants should
have been more a-lert and more skeptical, but
nothing alleged indicates that management
was promoting a fraud. People in charge of
an enterprise are not required to take a
gloomy, fearful or defeatist view of the future;
subject to what curnent data indicates, they
can be expected to be confrdent *1130 about
their stewardship and the prospects of the
business that they manage. The district court
did not erv in concluding that the allegations
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of tJre Second Amended Complaint are
insufficient to support an i¡ference of fraud.

2. Motive and Opportunity

Scienter can also be pleaded by alleging
facts that demonstrate both motive and
opporturrity to comrnit fraud. Motive would
entail concrete benefrts that could be realized
by one or more of the false statements and
wrongfi.rl nondisclosures alleged. Opportunity
would entail the mea¡s and likely prospect of
achieving concrete benefi.ts by the means
alleged. Shields argues that the following
allegation supports the inference that Taylor
and Engelnan had the motive and
opportunity to comrnit fraud:

The purpose and effect of said scheme was (i)
to inflate the price of the common stock of
the Company and to conceal the adverse
facts concerning the Company's business,
liabilities, revenues, earnings, assets,
forecasts and future prospects; and (ii) to
maintain artificially high market prices for
the comrnon stock of Citytrust a¡uù to induce
plaintiff and the other members of the Class
to purchase Citytrust coÍrmon stock ... at
artifrcially inflated prices so that individual
defendants could protect their executive
positions and the compensation and prestige
they enjoy thereby.

[6] To allege a motive sufflrcient to support
the inference that optimistic but erroneous
statements were fraudulently made, a plaintiff
must do more than merely charge that
executives ai¡n to prolong the benefi.ts of the
positions they hold. See Ferber v. Tïavelers
Corp., 785 F.Supp. 1101, 1107 (D.Conn-1991)
(Nevas, J.) ("Incentive compensation can
hardly be the basis on which an allegation of
fraud is predicated. On a practical level, were
the op¡rosite true, the executives of virtually
every corporation in the United. States could
be subject to fraud allegations.")- In looking
for a suffrcient allegation of motive, we
assrune that the defenda¡rt is acting in his or
her i¡formed economic self-interest. See
Atlantic Gypsum Co. v. Lloyds International
Cor?., 753 F.Supp. 505, 514 (S.D.N.Y.1990)
(Mukasey, J.) ("Plainti-ffs' view of the facts
defies economic reason, and therefore does not
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yield a reasonable inference of fraudulent
intent."). It is hard to see what benefits
accme from a short respite Ílom an inevitable
day ofreckoning. There is no clai¡n here that
false statements were made in an effort to sell
off shares held by management, or to delay a
criminal prosecutíon. For related reasons, the
Complaint fails to allege a sufficient
opportunity to derive a benefrt from the
alleged misstatements ald nondisclosures:
the ordinary course of bank business would
lead to the review of the loan portfolios, as it
did. If motive could be pleaded by alleging the
defendant's desire for continued employment,
and opportunity by alteging the defendant's
authority to speak for the comparry, the
required showing of motive and opportunity
would be no realistic check on aspersions of
fraud, and mere misguided optirnism would
become actionable under the securities laws.
While some fraud may go unpunished as a
result of Rule 9(b)'s heightened pleading
standard, we recently acknowledged that we
çannot eliminate all opportunities for
"u¡remedied fraud" without creating
opportunities for "undeserved settlements."
See Inre Time Warner,9 F.3d at263-64.

Shields relies on Cosmas v. Hassett, 886
F.2d 8, 13 (2d Cir.1989), to demonstrate that
she has alleged a motive sufücient to raise a
strong inference of fraud. However, Shields
misreads that decision. úr Cosmas, plaintiff
alleged that Inflight Services' chief executive
officer touted sales to the People's Republic of
China as an important new source of revenue
and predicted increasing sales and per share
earnings for the coming year. However, prior
to these announcements, the People's Republic
of China had imposed import restrictions that
made such predicted sales improbable. Id. at
10. As it happened, the sa.les did not occur.
The holding of Cosmas is that these
allegations support an inference of fraud by
pleading adequate circumstantia-l evidence to
indicate conscious misconduct by the
defendants, i.e., that defendants knew of the
import restrictions at the tirne they made the
allegedly fraudulent statements. Id. at 13.
We went on, however, briefly to consider the
plaintiffs allegations of motive arrd
opportunity, +1131 a distinct and a-lternative
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method of pleading scienter under Rule 9(b).
Shields di¡ects us to the statement in Cosmas
that a motive was established there by
allegations "that the defendants owned shares
of Inflight ... and that the allegedly fraudulent
statements artificially inflated or maintained
the prices of Inflight secr¡rities." Cosmas
relies on the following language and analysis
of Goldman v. Belden, 754F.2d 1059, 1070 (2d
Cir.1985): "the implication of the
Complaint is that the alleged failure to
quati& the bu-llish statements was intended to
permit individual defendants to profit from al
inflated ma¡ket price before the truth became
known." Although the Cosmas opinion does
not recite speci.fic allegations of insider stock
sales, the Goldman defendants sold tens of
thousands of shares during the period that the
allegedly defrauded customers were
purchasing them. Id. at 1063. Absent some
comparable allegation to e>iplain how a
defendant benefits from an inflated stock
price, stock ownership does not provide
su.fficient motive to sustain the pleading
burden under Rule 9(b). Here, Shields does
not allege that defendants owned stock, but
rather that defendants made fraudulent
statements intending to inflate the stock price
so that they "could protect their executive
positions arrd the compensation and prestige
they enjoy thereby." Following Goldmar¡ we
require of Shields more specifrc factual
allegations before we will infer from
defendants' positions as executives that
incorect predictions were made with
fraudulent intent.

C. Additional issues.

Shields claims that the district court
comrnitted legal error by relying upon Steiner
v. Shawrnut National Corp.,766 F.Supp.1236
(D.Conn1991), Salit v. Centerba¡k, 767
F.Supp. 429 (D-Conn1990), and Haft v.
Eastland Fin Corp., 755 F.Supp. LL23
(D.R.I.1991). She contends that these cases
'were overn¡led by the Supreme Court's
decision in Virginia Bankshares, Inc. v.
Sandberg, 501 U.S. 1083, 111 S.Ct. 2749, 115
L.Ed.2d 929 (1991). The district court made
no error in applying these cases. Virginia
Bankshares held that a statement of reasons,
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opinion or belief can be a material fact if the
person who makes the statement is reasonably
presumed to have ex¡lertise, to have access to
internal corporate information, and to o\¡/e an
obligation to exercise judgment in the interest
of the stockholders. A statement of reasoru,
opinion or belief by such a person when
recommending a course of action to
stockholders can be actionable under the
securities laws if the speaker knows the
statement to be faìse. Id. at ----, 111 S.Ct. at
2757-60. The defect in the pleading here is
not that it alleges fraudulent
misrepresentation of mere opinion or belief,
but that it fails adequately to allege that the
expression of the opinions and beliefs was
fraudulent. Virginia Bankshares does not
address the pleading requirements of Rule
9(b), and does not alter them. The district
court in this case properþ found that Shields's
pleading failed to satisfy those requirements.

Shields also directs our attention to a recent
case from the Ninth Circuit, In re Wells Fargo
Securities Litigation, L2 F.3d 922 (gth
Cir.1993), claiming that that case takes a less
demanding view of the pleading requirements
in securities fraud cases, and urging us to
adopt the Ninth Circuit's approach. We
decline the invitation, noting that Wells Fargo
did not discuss the pleading requirements of
Rule 9(b) (although the dissent by Judge Tlott
did). Moreover, there is some tension
between Wells Fargo and another Ninth
Circuit case, In re Glenfed, Inc. Securities
Litigation, 11 F.3d 843 (gth Ctu.1993), which
the Ninth Circuit has recently undertaken to
reconsider in banc. The issue in that case was
whether Glenfed misrepresented its financial
condition by concealing defrciencies in how it
monitored the quality and value of its assets,
understating reserves for loan losses, and
failing to disclose that its plan to divest
subsidiaries was not feasible in the prevailing
market for such transactions. Id. at 846-47.
Glenfed relies on several cases from this
Circuit in concluding that the real question to
consider in determining whether a plaintiff
has met the scienter pleading requirement of
Rule 9(b) "must be whether the facts in the
amended complaint would give rise to an
i¡rference that the Defendants either did not
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believe tJre statements or knew that the
statements were false." Id. at 849. In our
view, the opinion *1132 in Glenfed and the
dissent by Judge Tlott in Wells Fargo are
more consonant with case law in this Circuit.
See Luce v. Edelstein, 802 F.2d 49, 57 (2d

Cir.1986) (when amending their complaint to
remedy defrciencies u¡rder Rule 9(b), plaintiffs
"must allege particular facts demonstrating
the knowledge of defendants at the time that
such statements were false.").

[7] Shields further argues that, even if we
decide that she has not met the requirements
of Rule g(b), we nevertheless must frnd that
the district court abused its discretion in
dismissing her clai¡n rvithout granting her
leave to amend. her complaint. We discern no
abuse of discretion. Shields had aìready
substantively amended her complaint once
before. She did not ask the district court for
leave to amend it further. Although federa-I
courts are inclined to grant leave to amend
following a dismissal order, wq do not deem it
an abuse of the district court's discretion to
order a case closed when leave to amend has
not been sought. See Carl Sandburg Village
Condominium Ass'n v. First Condominium
Development Co., 758 F.2d 203,206 r¡- 1 (7th
Ci¡.1985); cf. Luce v. Edelstein, 802 F.2d 49,
56-57 (2d Cir. 1986) (where plaintiff specifrcally
sought leave to amend, dismissal without
granting leave to amend wa6 abuse of
discretion). It is not clear that the failure of
pleading could be remedied by further
amendment, nor has Shields suggested how
that could be done.

Finally, because we find that the primary
violation asserted by Shields is not adequately
pleaded and therefore properly dismissed by
the district court, we also frnd no error in the
district court's dismissal of the claims of
secondary liabitity under $ 20 of the 1934 Act
against Taylor and Engelman, or in the
district court's refusal to exercise jurisdiction
over Shields's state law claim of negligent
rrisrepresentation" in the absence of any
remaining federal clairn.
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For the reasons stated above, we affirm the
district court's order dismissing Shields's
clai¡ns under S 10ft) and Rule 10b-5 for failure
to plead fraud with the particularity required
by Ru-le 9(b). We also affirm the district
court's dismissal of the claims of secondary
liability under $ 20, and of the claim of
negligent misrepresentation under state law.
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(Cite as: 304 A.D.2d 415, 757 N.Y.S.2d 560)

Supreme Court, Appellate Division, First
Department, New York.

Tiemuraz SIDAMONIDZE, Plaintiff,
Zaur Glonti, Plaintiff-Appellant,

v.
Robert B. KAY, et al., Defendants-

Respondents,
Liberty Intercontinental Commercial Bank, et

al., Defendants.

April 17,2003.

Foreign investor brought action seeking
damages relating to investment in foreign
business, alleging fraud and
misrepresentation claims. The Supreme Court,
New York Cour.rty, Karla Moskowitz, J.,
granted defendants' motion for srmìmaqr
judgment. On appeal, the Supreme Court,
Appellate Division, held that: (1) mere puffery
did not support fraud claim, and (2) no
confidential relationship . existed between
investor and law firm defendants.

Atrr¡ned.

West Headnotes

[1] Fraud 11(1)
184kl1(1)

[1] Fraud 11(2)
184k11(2)

[1] Fraud 12
184k12
Mere puffery, opinions of value or future
ex¡lectations, did not support foreign investor's
fraud claim seeking damages relating to his
investment in foreign busirress; statements of
pu-ffery were not false statements of value.

[2] Fraud 13(3)
184k13(3)
Single meeting between foreign investor and
law frrm defendants was insufücient to create
confidentia-l relatioruhip between foreign
investor and defendants, as required to
support investor's negligent misrepresentation
claim, absent an agreement, e)q)ress or
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implied, to share losses.

**560 Bijan Amini, for Plainti-ff-Appellant.

Gerald E. Singleton, Defendants-
Respondents.

MAZZARELLI, J.P., ANDRIAS,
FRIEDMAN, MARLOW, and GONZ ALF,Z, JJ.

*416 Order, Supreme Court, New York
County (Karla Moskowitz, J.), entered May 20,
2002, which, insofar as appealed from, granted
defendants' motion for sumrnarSl judgrnent
dismissing the causes of action for fraud and
negligent misrepresentation, unanimously
affrrmed, without costs.

lll In this action by a foreign investor
seeking damages relating to his investment in
a foreign business, the rnotion court correctly
found that the alleged misrepresentations did
not support a fraud claim because they
consisted of mere puffery, opinions of value or
future expectations (see Longo v. Butler
Equities II, L.P., 278 4.D.2d97,718 N.Y.S.2d
30; Sheth v. New York Life Ins. Co., 273
A.D.2d 72, 74,709 N.Y.S.2d 74), rather than
false statements of value (compare **561 P.T.
Bank Central Asia v. ABN AMRO Bank,
N.V.,301 A.D.2d 373,754 N.Y.S.2d 245,25L).
Plaintiff-appellant's attempt to set forth a new
theory in opposition to swrunarJr judgment
was r¡navailing, since the remark relied upon
was taken out of context and merely stated
unremarkably that shares of a closely held
entity, especially one incorporated in a foreign
counb¡r, are "worthless," in the sefise of
Iacking any realistic market, unless they
become publicly traded.

[2] The negligent misrepresentation car¡se of
action was not viable in the absence of a
confrdential relationship imposing upon
defendants a duty to speak (see Kirnmell v.
Schaefer, 89 N.Y.2d 257, 263-265, 652
N.Y.S.2d 715, 675 N.E.2d 450; Ravenna v.
Christie's, Inc., 289 A.D.2d I5, 734 N.Y.S.2d
2I). No such relationship arose from
appellant's single meeting with the law frrm
defendants. We reject appellant's contention
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that these defendants are liable for conduct,
staternents or omissions by a codefendant as a
result of their being co-venturers, since
appellant failed to raise an issue of fact as to
the existence of an agreement, e)q)ress or
implied, to share losses, and, thus, as to the
existence of a joint venture (see Chanler v.
Roberts, 200 A.D.2d 489,606 N.Y.S.2d 649, lv.
denied 84 N.Y.2d 903, 621 N.Y.S.2d 506, 645
N.E.2d 1204).

We have considered appellant's other
contentions and find therr unavailing.

304 A.D.2d 4r5, 757 N.Y.S.2d 560, 2003
N.Y. Stip Op. 13173
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IJrrited States District Court,
S.D. New York.

SMMENS WESTINGHOUSE POWER
CORPORATION, Plaintiff,

v.
DICK CORPORATION, Defendant/

Counterclaim Plaintiff,
Continental Casualty Company and National

Fire Insurance Company of Hartford,
Defendants.

Dick Corporation, on Behalf of the Consortium
of Dick Corporation and Siemens

Westinghouse Power Corporation, and
Individually, Third-Party Plaintiff,

v.
AES I-ondonderry, L.L.C., Sycamore Ridge,

L.L.C., Stone & Webster, Inc., Limbach
Company and Sachs Electric Company, Thfud-

Party Defendants.

No. 03 CIV.364 VM.

Jan. L4,2004.

Background: Equipment supplier for power
plant construction project sued project's
engineering, procurement, and construction
services CEPC) contractor and its sureties,
seeking reirnbu¡sement of liquidated damages
paid to project's owners. Contractor asserted
counterclaims for, inter alia, negligent
misrepresentation, and also frled third-party
complaint against orryners, project's original
EPC contractor, and subcontractors. After
zupplier moved for partial sunmary judgment,
contractor sought leave to frle amended
an-6wer and counterclaim and to amend thfud-
parby complaint, and third-party defendants
moved to dismiss.

Holdings: The District Court, Marrero, J.,
held that: (1) contractor was not justified in
relying on supplíer's alleged assurances about
operational readiness of its combustion
turbines, precluding supplier's liability for
alleged fraudulent concealment or negligent
misrepresentation; (2) contractor's third-party
claims did not satisfr rule governing tJrird.-
party practice, necessitating dismissal of third-
party complaint; and (3) leave to amend third-
party complaint was not warranted.
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Ordered accordingly

West Headnotes

[1] Federal Civil hocedure 851
1704k851
Although leave to amend pleading is to be
freely grvert and court must generally have
good reason to deny motion for leave' to
amend, good reason to deny leave to amend
exists when granting such leave would be
futile. Fed.Rules Civ.Proc.Rule 15(a), 28
u.s.c.A.

[2] Federal Civil Procedure 851
1704k851
Determinations ¿rs to futility of proposed
arnendnent to pleading are made under the
same standards that govern motions to dismiss
for failure to state claim upon which relief
may be granted. Fed.Rules Civ.Proc.Rules
12(bX6), 15(a), 28 U.S.C.A.

[3] Federal Civil Procedure 636
1704k636
Rule requiring that circumstances of fraud be
pleaded with particularity applies to claims of
negligent misrepresentation. Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

[4] Fraud 20
184k20
To recover u¡rder either a theory of fraud or
negligent misrepresentation under New York
law, claimant must a-llege facts demonstrating
reliance on the alleged fraud or
misrepresentation, and that the reliance was
justified under the circumstances.

[5] Fraud 23
184k23
Under New York law, new engineering,
procurement, and construction services (EPC)

contractor for power plant construction project
was not justified in relying on alleged e:çlicit
or implicit assur¿urces by project's equipment
supplier concerning operational readiness of
supplier's combustion turbines, given
provisions in parties' agreement expressly
contemplating eventuality that supplier would
incur delays in performing conective work on
turbines beyond days specifrca-Ily allotted for
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such work, contractor's business
sophistication, and absence of allegation that
supplier took affirmative steps to conceal
purported problems with tr¡rbines, precluding
supplier's liability to contractor for alleged
fraudulent concealment or negligent
misrepresentation.

[6] Fraud 23
184k23
IJnder New York law, when there is a
meaningful conflict between a written contract
and prior oral representations, a party will not
be deemed to have justifiably relied on the
prior oral representations for purposes of
liability for fraud or negligent
misrepresentation.

[7ìFraud 23
184k23
Under New York law, when sophisticated
businessmen engaged in major transactions
enjoy access to critical information but fail to
take advantage of that access, New York
courts are particularly disinclined to entertain
claims of justifiable reliance in support of
liability for fraud or negligent
rnisrepresentation.

[8]Federal Civil Procedure 287
r"70Ak287
Replacement contractor's third-party tort and
contract ctaims agairist owners of power plant
construction project, project's original
contractor, and subcontractor were in no way
contingent upon narrow question presented by
equipment supplier's main clain agai¡st
contractor addressing whether supplier or
contractor was liable up-front for liquidated
damages that were paid to project owners
under terms of their consortium agxeement,
and therefore claims did not satisfu rule
governing third-parby practice, necessitating
dismissal of third-parby complaint, even
though claims could affect ultimate
apportionment of liquidated damages between
supplier and contractor, and even if claims
depended upon adjudication of contractor's
counterclaims against supplier. Fed.Rules
Civ.Proc.Rul e l4(a), 28 U.S.C.A.

[9] Federal Civil Procedure 287
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1704_k287
Cmcial characteristic of a third-party claim is
that defendant, as third-party ptaintiff, is
attempting to transfer to third-party
defendant the liability asserted against him
by original ptaintiff; in other words, the
outcome of the third-party claim must be
contingent on the outcome of the main clairn.
Fed.Rules Civ.Proc.Ru-le 14(a), 28 U.S.C.A.

[10] Federal Civil kocedure 281
1704k281
Mere fact that third-party claim arises from
same transaction or set of facts as original
clairn is not enough to satisfu rule governing
third-party practice. Fed.Rules Civ.Proc.Ru-le
t4,28 U.S.C.A.

[11] Federal Civil Procedure 851
1704k851
Leave to amend third-party complaint was not
wananted when nothing in proPosed

amendments remedied deficiencies in
complaint, rendering proposed frling "futile. "

*243 Gregory N. Chertoff, Peckar &
Abramsoq P.C., New York, NY, for Plaintiff.

John T. Bergin, Richard M. Prestorl
Seyfarth Shaw, Washington, DC, John C. *244

Sabetta, Seyfarth Shaw, New York, NY, for
Defendants.

DECISION AND ORDER

MARRERO, District Judge

Defendant and third-party plaintiff Dick
Corporation ("Dick") moves this Court for
Ieave to file a second amended answer and
counterclaim for the purpose of, among other
things, adding updated counterclaims of
negligent misrepresentation and fraudulent
concealment. Plaintiff Siemens Westinghouse
Power Corporation ("SWPC") opposes the
motion on the ground that the proposed

amended frling would be futile with respect to
those counterclairns- The Court agrees that
those claims would not survive a motion to
dismiss because they fait to sufFrciently allege
justifrable reliance upon the alleged
misrepresentations and omissions. The
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motion is therefore denied with respect tc
those proposed amendments, and, in all other
respects, granted.

The Court also addresses motions to dismiss
Dick's third-pariy complaint. Because the
third-party complaint is not proper under
Federal Rule of Civil Procedure 14, it is
dismissed. Dick seeks to amend its third-party
complaint, as well. Ilowever, the proposed
new frling does not remedy the Rule 14 defect
and therefore the motion to amend is denied.

I. BACKGROUND

SWPC and Dick formed a Consortium for
the purpose of constructing a power plant in
Londonderry, New Hampshire on behalf of
global power company AES Corporation
("AES"). Two AES subsidiaries, AES
Londonderry, LLC, and Sycamore Ridge Co.,

LLC (collectively, the "Orffners"), are
signatories to the relevant contracts parties to
this action. Because of delays in the project,
SWPC has paid extensive liquidated damages
to the Owners. SWPC frled a complaint
seeking reimbursement of those payments
from Dick, and from Dick's su¡eties. SWPC
moved the Court for partial srrnlmarJ¡
judgment, and the Court granted, in part,
SWPC's motion. See Siemens Westinghouse
Power Corp. v. Dick Corp., 293 F.Supp'zd 336,
2003 WL 22383284 (S.D.N.Y. Oct.14, 2003).

The Court determined that, under the
Consortiurn Agreement, Dick was responsible
for paying liquidated damages to the Owners
in the first instance and that the parties were

to later determine, by applying certai¡t
formufas in the Consortium Agreement,
SWPC's share of those damages. See id. at
340. Accordingly, the Court determined that,
for now, Dick owed SWPC about $15 million.
Id. at343-44.

In opposing that summary judgment motion,
Dick asserted that the Consortium Agreement
was tJre Product of rregligent
misrepresentation The Court found that
defense, as stated in the frrst amended answer
and counterclaim, to lack the particularity
required under Federal Rule of Civil
Þocedure 9(b). See id. at 343. \[hile the
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srürmary judgment motion was in briefrng,
Dick fiÌed a motion for leave to file a second
amended answer and counterclaim. The
proposed new filing contained, among other
changes, more specific allegations of negligent
misrepresentation and a related counterclairn
for fraudulent concealrnent. Specifically, Dick
alleges that SWPC, via misrepresentations
and omissions, disguised the fact that a
certain combustion turbine SWPC supplied to
the project was still ex¡lerirnental and
therefore not ready for commercial operation.
Dick maintains that these counterclaims serve
as valid defenses to SWPC's contract remedies
at issue in the srunmarJ¡ judgment motion.

The Court did not address the updated
allegations because it had yet to determine
+245 whether Dick was entitled to leave to
amend, and because SWPC's motion related to
Dick's first amended answer and
cor¡nterclaim. The Court stayed entry of its
judgment for the puq)ose of deterrnining
whether Dick was entitled to leave to amend,
and if so, whether those counterclairns would
suffrce as defenses to defeat SWPC's motion
for partial srunmarJ¡ judgment. See id. This
Decision and Order addresses the issue of
whether Dick is entiUed to leave to amend.

Dick's second amended counterclai-ms for
negligent misrepresentation and fraudulent
concealment describe the following facts,
which the Court will assume are true for
purposes of this motion. At the inception of
the power plant project il December 1999,

Stone & Webster, Inc. ("Stone & Webster")
agreed with the Owners to suPPlY

engineering, procurement, and construction
services (the "EPC contract") to the project.
SWPC ag¡eed to provide around $164 million
in equipment, including two combustion
turbines. When Stone & Webster went
bankrupt shortly thereafter, the remaining
parties scrambled to frnd a. new EPC
contractor.

The Owners hoped to get SWPC to agree to
be the EPC contractor, but SWPC refused.
The Owners and SWPC then approached Dick
in May 2000 with the prospect of joining the
project. Dick "diligently attempted to
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investiga"te the Project ..., but the time period
afforded to Dick to investigate the prior desiga
and construction efforts onthe Project, as well
as its overall viability, was extremely short."
Proposed Second Amended Counterclaim f 25.

The other project participants, including
SWPC, knew that time was short and that
Dick would rely on their representations in
deciding whether to join the project. By
September 2000, Dick and SWPC agreed to
complete the project as a Consortium. The
Consortiurn Agreement incorporated SWPC's
previous comrnitment to supply the
equipment.

Dick now asserts it never would joined the
project if it had known the truth about its
viability. Dick alleges that SWPC, among
others, made severaf material
misrepresentations and ornissions in the
period between May and September 2000,
when Dick was deciding whether to
participate.

The Consortium Agreement provided that
SWPC would have a total of seventy-frve (75)

days--called "pool days"--to perform "corrective
work" on certain equipment it supplied, before
being responsible for any delay attributable to
defects in the equipment. Dick therefore
anticipated. that SWPC would require around
that many days in corrective work. It turns
out that SWPC spent over two hr¡ndred (200)

days doing conective work, causing a massive
delay in the project overall. Dick attributes
the unanticipated delay to the fact that
SWPC's combustion turbine \ilas still
experimental and, therefore, not commercially
viable. Dick states that SWPC knew or should
have known this fact, but never alerted Dick
before Dick signed the Consortiu¡n
Agreement.

Dick directs the Court's attention to a March
2000 bond offering prospectus for a company
formed to build and operate a power plant in
Pennsylvania, and for which SWPC supplied
two of the exact model of combustion turbile
at issue here. Under the heading "Summar¡r
of Risk Factors," that prospectus states: uThe

success of our project and future operations
may be impaired because ... the combustion
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turbine to be used in our facility has no
signifrcant operating ex¡lerience, and we may
incur problems relating to start-up,
comrnissioning and performance." Second
Affrdavit of Keith A. Moatz, dated Dec. 4,
2004, Ex. L4, at19. The prospectus also states
that the tu¡bines in question were to *246

become only the third and fourth ones of that
make and model in operation Id. at 20.
SWPC's failure to inform Dick of the true
natr¡re of its combustion turbines is the
essence Dick's counterclai¡ns for negligent
misrepresentation and fraudulent
concealment.

SWPC opposes the motion for leave to
amend only with respect to the proposed
changes regarding negligent
misrepresentation and fraudulent
concealment, and onJ,y upon the ground that
the changes would be futile. The issue here is
therefore narr.ow: whether Dick's proposed
second amended answer and counterclairn
states claims for relief for either negligent
misrepresentation or fraudulent concealment"

tr. DISCUSSION

A. LEAVE TO AMEND

[1][2] Although leave to amend "shall he
freely given," Fed.R.Civ.P. 1fa), and the
Court must generally have good reason to
deny the motion, "[o]ne good reason to deny
leave to amend is when such leave would be
futile." Acito v. IMCERA Group, Inc., 47 F.3d
47, 55 (2d Cir.1995). "Determinations of"

futifib are made under the same standards
that govern Rufe 12(bX6) motions to dismiss."
Nettis v. Levitt, 241 F.3d 186, 194 * 4 (2d'

Cir.2001).

t3l In reviewi¡g a motion to dismiss under
Federal Rule of Civil Procedure 12(bX6), the
Court must accept as true the factual
allegations of the non-moving party (here,

cou¡rter-claimant and defendant Dick) arrlù

must draw all reasonable inferences in favor
of that party. Bernheim v. Litt, 79 F.3d 318'
32I (2d Ci-r.1996). The Court may not grant
the motion "urìIess it appears beyond doubt"
that the counter-claimant "cart prove no set of
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facts" which would entitle it to relief. Conley
v. Gibson, 355 U.S. 41, 45-46,78 S.Ct. 99, 2
L.Ed.2d 80 (1957). Allegations of "fraud or
mistake" will be dismissed unless they are
stated "with particularity." Fed.R.Civ.P. 9(b).
The particularity requirement of Rule 9(b)
also applies to claims of negligent
misrepresentation. Marcus v. Frome, 275
F.Supp.2d 496, 503 (S.D.N.Y.2003).

SWPC puts forth several reasons why the
proposed counterclai¡ns would be futile,
including that Dick has failed to meet the
particularity requirements of Federal Rule of
Civil Procedure 9(b), and failed to allege
causes of action sufrciently distinct from its
breach of contract counterclaim. Without
addressing all of those arguments, the Court
agrees with SWPC on a point which is
dispositive of this motion: Dick's proposed
amended counterclaims do not' allege
justifiable reliance and wou-ld therefore not
survive a motion to dismiss. Accordingly, to
the extent Dick seeks to add these claims in
an amended pleading, the motion is denied.

t4lt5l To recover under either a theory of
fraud or negligent misrepresentation, tle
plaintiff(or, in this case, the counter-claimant)
must allege facts demonstrating reliance on
the alleged fraud or misrepresentation, and
that the reliance was justified under the
circumstances. See Rotanelli v. Madden, L72
A.D.2d 815, 569 N.Y.S.2d 187, 188 (App.
Div.2d Dep't 1991); Cudemo v. Al & Lou
Constr. Co., Inc., 54 A.D.2d 995, 387 N.Y.S.2d
929, 930 (App. Div.2d. Dep't 1976). Dick
alleges it justifiably relied on SWPC's
assurances that the combustion turbines did
not have any major problems, and upon
SWPC's implicit assurances that they could be
successfi.rlly installed without delays beyond
the seventy-five pool days provided in the
*%17 Consortiurn Agreement. tFNll The
Court disagrees.

FNl. Although Dick's brieñng suggests that SWPC

made certain affirmative representations regarding

the viability of the combustion turbines, the

proposed second amended complaint does not

identi$ any particular alleged misrepresentation.

kßtead, it merely makes the broad assertion that
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SWPC "knowingly concealed/failed to disclose" the

true state of affai¡s. Proposed Second Amended

Counterclaim f 13l.

[6] Where there is a "meaningfirl" conflict
between a written contract and prior oral
representations, a party will not be deemed to
have justifiably relied on the prior oral
representations. Bango v. Naughton, 184
A.D.2d 961, 584 N.Y.S.2d 942, 944 (2d Dep't
1992) ("[Tlhe conflict between the provisions of
the written contract and the oral
representations negates the clairn of reliance
upon the latter."). In this case, ¿ury reliance
upon SWPC's explicit or irnplicit assur¿rnces
was urrjustified because the Consortium
Agreement expressly contemplates the
eventuality that SWPC wou-ld incur delays
beyond the altotted pool days. Specifically,
the Consortium Agreernent provides a formula
for SWPC's liability, in the event SWPC
exceeded its pool days to perform corrective
work. See Affrdavit of Howard F. Jenkins,
dated July 17, 2003, Ex. B, at 23-28- In fact,
the Consortium Agreernent specifrcally states
that "Corrective Work" includes work
performed "in connection with
irnplementation of a design change in the
lcombustion turbinel which has been
identified by tS\ryPCl as a problem with
similar equipment which must be corrected or
irnplemented prior to the operation of the
[combustion turbine] ....." Id. at 25. In other
words, the parties contemplated design
modifications which would come to tight
because of problems with "similar
equipment."

By accounting for the eventuality of delay
for conective work, these provisiorn implicitly
contradict the alleged assur¿mces and
omissions zuggesting that the combustion
turbine would be operational more swiftIy. Cf.
Clanton v. Vagianelis, 187 A.D.2d 45, 592
N.Y.S.2d L39, 141 (App. Div.3d Dep't 1993)
(holding that, even though contract lar4¡rage
did "not expressly contradict defendants' prior
alleged oral misrepresentation," the implicit
conflict suffrciently precluded allegations of
justified reliance) (emphasis in original). The
fact that the contemplated delays ended up
being allegedly much more extensive than
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anticipated means only that Dick may be
entitled to more relief under the Consortium
Agreement, not that Dick is entitled to declare
the whole agreement a fraud.

[?] Moreover, under New York law, "[wìhere
sophisticated businessmen engaged in mqjor
transactions enjoy access to critica-l
information but fail to take advantage of that
access, New York courts are particularly
disinclined to entertai¡r claims of justifiable
reliance." Grrrmman Allied Indus., Inc. v.
Rohr Indus., Inc., 748 F.2d 729, 737 (2d

Cir.l-984); see also Rudolph v. T\uecek, 240
A.D.2d 935, 658 N.Y.S.2d 269, 77L (App.
Div.3d Dep't 1997) ("lWlhere a party has the
mearls, by the exercise of reasonable diligence,
to ascertain the truth or falsity of material
representations, he or she cannot asserf
justifrable reliance."). Dick does not deny that
the parties to this multimillion-dolla¡ deal are
sophisticated businesses; Dick instead asserts
that the combustion turbine problems were
uniquely within SWPC's knowledge.
Ilowever, Dick's own filings demonstrate that
it was aware of several other SWPC projects
involving the combustion turbine at issue.
For example, Dick's proposed second amended
counterclairn indicates that it based much of
its pricing on the power plant project in
Pennsylvania-- *248 precisely the project
whose prospectus identifies the prototypical
nature of the combustion tu¡bine. Dick fails
to e>iplain why it could not obtain this
prospectus--a public document--or any other
relevant information about this and other
SWPC power plant projects at any time
between May and September 2000.
Importantly, Dick does not allege that SWPC
took any afFrrmative steps to prevent Dick
from discovering these facts. If the facts are
as Dick alleges, Dick will have to seek relief
against SWPC under the terms of the
Consortium Agreement.

Dick proposes a few more amendments to its
counterclaims, and SIWPC does not appear to
challenge those. Accordingly, Dick's motion is
granted in that regard only. Because Dick no
longer has raised any valid defense to its
Iiability to pay liquidated damages in the first
irstance, the Court will enter judgment on
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SWPC's behalf on the terms of the Court's
previous Decision and Order. See Sierrens
Westinghouse Power Co.p., 293 F.Supp.2d at
343.

B. MOTIONS TO DISMISS THIRD.PARTY
COMPLAINT

[8] Limbach Company, the project's piping
subcontractor, Stone & Webster, and the
Owners (collectively, the "Third-Party
Defendants") brought separate motions to
dismiss Dick's frrst amended third-party
complaint. Dick's frrst amended third-party
complaint seeks, ¿ìmong other things, to hold
liable the Third-Party Defendants for
misrepresenting the nature of the project to
Dick, and for various shortcomings in
executing the project. The motions raise
mriny arguments, but they share a corrurrorr
and dispositive argument, with which the
Court agrees: the third-party claims do not
meet the standard of Federal Rule of Civil
Procedure 14(a) and therefore must be
disrnissed.

[9] Under Rule 14(a), a defendant may bring
clairns against ¿ury person who "is or may be
liable to the third-party plaintifffor all or part
of the plainti-ffs claim against the third-party
plaintiff." Fed.R.Civ.P. 14(a). "The cruciaÌ
characteristic of a Rule 14 clai¡n is that
defendant is attempting to transfer to the
third-party defendant the liability asserted
against hirn by the original plaintiff." 6
Charles Alan Wright, Arthur R. Miller, &
Mary Kay Kane, Federal Practice and"

Procedure $ 1446, at 377 (2d ed.1990). [n
other words, "[t]he outcome of the third-party
claim must be contingent on the outcome of
the main claim ...." Nat'l Bank of Canada v"

Arbex Indus., Inc., 627 F.Supp. 610, 613
(S.D.N.Y. 1986) (emphasis added).

As explained more fully in the Court's
srunmarJr judgment Decision and Order,
SWPC's complaint against Dick raises the
narrow issue of whether Dick must reimbr¡¡se
SWPC for the up-front payments of certain
Iiquidated damages, before SWPC and Dick
apportion the responsibility between each
other. See Siemens Westinghouse Power
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Corp., 293 F.Supp.2d at 341. Whether ¿Ìny

Third-Party Defendant committed contract
breaches or torts affecting the ultimate
apportionment of liquidated damages is not
contingent in any way upon the narrow
question of which Consortium member is
liable for the up-front payments under the
Consortium Agreement.

[10] Even though the third-parby claims
involve the same power plant project as the
principal complaint, "[t]he mere fact that the
alleged third-party claim arises from the same
transaction or set offacts as the original claim
is not enough." 6 Wright, supra, at 377-79;
see also Int'l Paving Sys., Inc. v. Van-T\rlco,
Inc., 866 F.Supp. 682, 687 (8.D.N.Y.1994).
The fact that the allegations in the third-party
complaint may depend on the adjudication of
Dick's own counterclai¡ns against SWPC is
*249 also insufticient because the plain
Ianguage of Rule 14(a) requires the third-party
clairn to depend upon the "the plaintiffs claim
against the third-party plaintiff."
Fed.R.Civ.P. L4(a); see also Baltimore & Ohio
R. Co. v. Central Ry. Services, Inc., 636
F.Supp. 782, 786 (1986). Accordingly, Dick's
frrst amended third-party complaint must be
dismissed.

[11] Dick has moved to amend its first
amended third-party complaint and has
submitted a proposed second amended third-
party complaint. The Cou¡t frnds nothing in
the proposed second amended third-party
complaint that remedies the defrciencies
identified here. Thus, the proposed new frling
would be futile, and the motion is denied.

Itr. ORDER

For the reasons stated, it is hereby

ORDERED that the motion of defendant and
third-party plaintiff Dick Corporation ("Dick")
for leave to amend and frle a second amended
answer and counterclairn is granted in part
and denied in part. To the extent Dick seeks
to add or update claims or defenses of
negligent misrepresentation or fraudulent
concealment, the motion is denied. In all
other respects the motion is granted; it is
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ñrrther

ORDERED that Dick is found liable to
plaintiff Siemens Westinghouse Power
Corporation ("SWPC") for breach of contract in
the amount of $15,041,327.98, in accordance
with the Court's Decision and Order dated
October 14, 2003, and the Clerk of Court is
directed to enter jud.gment on SWPC's behalf
in that amount; it is frrrther

ORDERED that the first amended third-
party complaint of Dick is dismissed and the
Clerk of Court is directed to enter judgment
on behalf of third-party defendants Limbach
Cornpany, AES Londonderr5l, LLC, Sycamore
Ridge Co., LLC, and Stone & Webster, Inc,,
dismissing Dick's claims against them; and it
is finally

ORDERED that Dick's motion to amend its
frrst amended third-party complaint is denied.

SO ORDERED.

299 F.Supp.2d242

END OF DOCUMENT
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District Courb of Appeal of Florida,
First District.

Tirrmy SKOW and Linda Skow, Appellants,
v.

DEPARTMENT OF TRANSPORTATION,
Appellee.

No. AW-260.

May 1, 1985

Employee of contractor who was injured
while working on a búdge being constructed
under contract with the Department of
TYansportation brought suit against
Department. The Circuit Court, Leon
County, Ben C. Willis, J., entered frnal
summary judgment in favor of DOT, and
employee appealed. The District Court of
Appeal, Zehnter, J., held that: (1) atthough
DOT actively participated in inspection of
work done by contractor, inspection was done
only to ascertain results of work and not to
control method of performance or to i¡sure
contractor's compliance with safety
regulations, and such supervision did not
amount to an exercise of control by DOT that
was legally sufFrcient to make it liable to
employee of contractor, and (2) contract did
not impose arì. erçlicit duty on DOT to
monitor, inspect, and correct safety violations
by contractor.

Affrrmed.

Ervi¡" C.J., dissented with opinion

West Headnotes

[1] Labor and Employment 3125
231rrk3125
(Formerly 255k316(1) Master arrd Servant)
One who hires an independent contractor is
not liable for i4juries sustained by that
contractor's employees i¡r thei¡ work.

[2ì Bridges 23
641<23

Although Department of Tîansportation
actively participated in inspection of work
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done by independent contractor constructing
bridge under contract with agency, such was
done only to ascertain results of work and not
to control rnethod of performance or to insure
contractor's compliance with safety
regulations; instances of speci-fic instruction
given by DOT employees to contractor's
employees constituted general supervision and
did not amount to an exercise of control by
DOT that was legally su-ffrcient to make
agency liable for injuries sustained by
contractor's employee.

[3] Búdges 23
64k23
Although contract between Department of
Tlansportation and contractor for construction
of bridge provided that contractor would
comply with all applicable state and federal
laws governing safety and provide safeguards
and safety equipment for its employees, and
provided that DOT had authority to shut down
jobsite for contractor's breach of such
requirements, contract did not impose explicit
duty on DOT to monitor, inspect, and conect
violations by contractor so as to make DOT
liable for injuries sustained by contractor's
employee.

+421MañIyn Sher, of Law Offrces of Neil
Chonin, P.4., Coral Gables, for appellants.

Don¡a S. Catoe, of Peters, Pickle, Ftynn"
Niemoeller & Downs, Miami, for appellee.

ZEHMER, Judge.

Timmy Skow, an employee of Capelletti
Brothers, Inc., was injured while working on â
bridge being constructed under a contract
between Capelletti Brothers (Capelletti), the
contractor, and the Department of
Tlansportation (DOT). Skow was working
high above the river without a safety belt
when he lost, his footing, slipped, and grabbed
a pile driver, which crushed his hand. He and
his wife, Linda Skow, appeal a frnal srürmarJ¡
judgment for DOT on their claim for personal
injury damages. We affinn.

[lJ Appellants argue that DOT owed Timmy
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Skow a legal duty to elirninate u¡safe working
conditions that it knew or should have known
would expose workers to a substantial risk of
harm. Notwithstanding the general rule that
one who hires an independent contractor is not
liable for injuries sustained by that
contractor's employees in their work, Van
Ness v. Independent Construction Co., 392

So.2d 1017 (FIa. 5th DCA 1981), appellants
aïgue that a tegat duty arose because DOT
assumed such detailed control over the work
that the independent-contractor relationship
between DOT and Capelletti ceased to exist.
Add.itionally, appellants assert that Timmy
Skow's work was inherently dangerous, that
he was allowed to work without a safety belt,
and that DOT breached its duty to enforce the
requirements of the Capelletti-/DOT contract
and federal safety regulations by failing to
require Capelletti *424 to provide bridge
workers with safetY belts.

[2] The undisputed facts in the record
support the conclusion that although DOT
actively participated in the ilspection of work
done by Capelletti, this was done only to
ascertain the results of the work and not to
control the method of performance or to insure
Capelletti's compliance with safety
regulations. DOT provided supervision only
in the sense that its inspectors generally
observed the work for compliance with the
contract. The several instances of specific
instruction given by DOT employees to
Capelletti's employees constituted general
supervision in this sense and did not amount
to an exercise of control by DOT that is legatly
suffrcient to take this case out of the general
rule of VanNess, supra.

t3l Although the contract provided that
Capelletti would comply with all applicable
state and federal laws governing safety and.

provide safeguards and safety equipment for
its employees, and provided that DOT had
authority to shut down the job site for
Capelletti's breach of this requirement, the
contract did not impose an explicit duty on
DOT to monitor, inspect, and correct
violations by Capelletti. There is no

indication in this record that DOT, as owner'
created or contributed to the dangerous
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condition alleged to have caused Timmy
Skow's injuries.

Since appellants' cause of action is nt¡t
predicated on a showing that "the contracting
o\ilner by positive act of negligence or
negligent omission on his part caused injur¡r"
to the independent contractor's employee,
Florida Power & Light Co. v. Price, 170 So.2d
293, 297 (F1a.1964), no duty, delegable or
nondelegable, was owed by DOT to Timmy
Skow. Ibid.; Conklin v. Cohen, 287 So.2d ö6
(FIa.1973); Van Ness v. Independent
Constrrrction Co., supra.

Accordingly, tJre judgment is AFFIRMED.

MILLS, J., concurs.

ERVIN, C.J., dissents with written opinion.

ERVIN, Chief Justice, Dissenting

I respectfrrlly dissent. In my opinion, there
remains a genuine issue of material fact
regaröng the issue of the Department of
TYansportation's (DOT) control over
Capelletti.

First, there is testimony that a DOT
representative was present at the job site on a
continual basis just prior to and at the time of
appellant's injury. Second, DOT
representatives admitted that they had
authority to stop construction at sites if a

contractor, including Capelletti, was not
abiding by ceriain specifications. Finally, the
following deposition testimony of Timmy
Skow clearly places at issue the question of
DOI's exercise of direct control on the job site:

Q. Did you ever hear anybody from the
D.O.T. give any instructions of any nature to
anybody at Capeletti [sic]?
A. Certainly.
Q. What kind of instructions?
A. For instance, dïivfug the piling, they tell
you when to stop, you know, they tell you
how deep.
Say, for irstance, if I am the pile driver in
this instance, I look at the pile hamrner
which is diesel, and you pull the cord to stop
it or to kitl the diesel, and I look at the
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D.O.T. man to see when he is ready to have
me stop it. It is up to him.
Q. AII rieht. Now, these piles have to be

driven a certain depth in order to be in
compliance with specifications of the job;

riCht?
A. Yes.

Q. You are saying he would have told you
when the specifrcations of the job had been
complied with and they had been driven as

far as they were supposed to be?

A. Yes.

Q. Anv other instructions he would give
you?
A. WelI, that is just one instance.

Q. Give me the instances that you can think
of.
*42[i A. For instance, sheet piling or
something, if it is leaning out, it shouldn't
be leaning out, he comes by and tells you if
it is straight or not.

Q. He tells you if the work you have done is
acceptable under the contract?
A. Yes, if it is acceptable or if it is not
acceptable. It is up to him. It is his
discretion
Q. Generally, would it be fair to say that the
communications from the D.O.T. to
Capeletti's [sic] people would have related to
the quality of the frnished product?
A. Yes.
Q. Can you think of any times that the
D.O-T. would have given i¡structions to
Capeletti's [síc] people where the
instructions would not have related to the
quality of the finished product?
A. Like in the movement of banriers, they
describe where .to put the bariers. They
tell you how fast you c¿tn move tJre barriers.
Let's say, for i¡stance, you are closing a lane
of traffic. They will tell you.

Q. Rieht. Yes. Go on- Movement of
barriers, where to put them.
A. What kind of equipment you can have out
on the road, they tell you that.

r{< * :k

BY IWS. SHER:
Q. Mr. Skow, ùüing the four months that
you were out on this bridge project, the one
on which you hurt your hand, would people
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from the Department of TÏansportation be
on that jobsite [sic] on a daily basis?
A. Certainly. There was always at least
one.
A. Did people from the Department of
Tïansportation give you orders or directions
directly on that jobsite [sicì?
A. Yes, ma'am.
Q. When they gave you directions, they did
not transmit them first to your immediate
supervisor, Varallo, but they gave them to
you directly?
A. To me directly.
Q. Did they give directions directly to the
other people who were working on the
jobsite [sic] that you observed?
A. On my crew, they would have; yes.

Q. At times when you were given directions
by people from the Department of
Tïansportation, wa6 your immediate
supervisor, Lew Varallo, present?
A. Yes. Someti¡nes. Sometimes not.

Q. Can you give me an average as to what--
for what portion of the workday somebody
from the Department of Tlansportation
would be present on the worksite [sic]?
A. Probably 80 percent minimum.
Q. Dailv?
A. Daily.
Q. Did anybody from the Department of
Tlansportation ever order you directly to
remove any piles you had driven?
A. Yes.

Q. And that is in addition to what you had
al¡eady told Mr. Bloomquist about the other
areas of your work that were corrected by
somebody from the Department of
Tîansportation?
MR. BLOOMQUIST: Object to the form of
the question. You can answer, ofcourse.
THE WTINESS: Yes.

Q.Gv Ms. Sher) Such as what? Do you call
it the sheet?
A. Sheet pilings.
Q. I don t remember if you mentioned that.
Did they ever correct any of your work
relative to driving of the H-beams?
A. Not driving the H-beams. I had a piling
conected.
Q. And this was by someone on the jobsite

Isic]?
How did you know that these were the

@
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Departrnent of T?ansportation people?
A. They all drive yellow trucks. It says
D.O.T. on the side.

In order "[t]o i¡npose liability on ... [DOI] for
retention of control over ... lCapelletti], there
must be such right of supervision or direction
that ... lCapellettil is not entirely free to do

the work ... *426 [its] own way." Van Ness v.
Independent Construction Co., 392 So.2d 1017,

t019 (Fla. 5th DCA 1981). Restated, the
decisive factor in determining whether an
individual has the status of an independent
contractor, agent, or employee depends upon
the degree of control exercised by the alleged
employer. As we observed in DeBolt v.
Deparhnent of Health and Rehabilitative
Services, 427 So.Zd 22L, 226 (FIa. lst DCA
1983):

Ifthere is no question as to the existence or
non-existence of a master/servant or
employer/employee relationshiP, the issue is
one tfren for the court to determine. If'
however, the issue is unclear, it becomes a
question offact for the trier offact to decide
based on the evidence presented. See Gregg
v. Weller Grocery Co., 151 So.2d 450 (Fla. 3d
DCA 1963).

In DeBolt, we reversed a flunmarJ¡ judgment
entered in an action for damages brought on
behalf of a minor who had been placed in an
"attention home" as a result of a contract
executed between HRS and the owners of the
home. The minor was injured while in
custody, suit was brought, and sumnary
judgrnent entered on the ground" among
others, that the home's owners could not be
considered employees or agents of HRS,
because the owners were designated in the
contract as independent contractors. We
determined that the lower court should have
directed its attention beyond the labels stated
in the contract, and focused instead upon the
indicia of control actually exercised over the
horne's operations by HRS. We observed that
there \üere a number of conditions and
Iirnitations irnposed by HRS upon the
operators du¡inC the time the child was in
their care, "which, at the very least, create a
factual dispute as to their status, thus
precluding summary judgment." 427 fu.2d at
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226.227

Sirnilarly, based on the foregoing testimony
in the case at bar, there remain in my
judgment u¡resolved genuine issues of
material fact as to the liability of DOT;
primarily the question of whether DOT
retained control over Capelletti's method of
performance on the job so as to constitute
active participation "in the construction to the
extent that ... TDOTI directly ... linfluenced]
the manner in which the work [was]
performed." Conklin v. Cohen, 287 So.2d 56,
60 (FIa.1973).

I would reverse the summary judgment and
remand the case for further trial proceedings.

468 So.2d 422,10 FIa. L. Weekly 1121

END OF DOCUMENT
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United States District Court,
W.D. New York.

Patricia K. SOFIA, as Executor of the Estate
of Catherine Sofra, Plaintiff,

v.
MASSACHUSETTS MUTUA-L LIFE

INSURANCE C OMPANY, Defendant.

No.02-CV-60887

Aug. 10,2004.

Christopher Scott Anderson, The Anderson
Law Firm, PC, Richard F. Anderson,
Rochester, NY, for Plaintiff.

Paul F. Keneally, Paul V. Nunes,
Underberg & Kessler, LLP, Rochester, NY, for
Defendant.

DECISION and ORDER

TELESCA, J

INTRODUCTION

*1 Plaintiff Patricia K. Sofra ("plaintiff'),
brings this action as executrix of the estate of
her mother, Catherine M. Sofra ("IVlrs.Sofra"),

seeking to recover a premium lMrs. Sofia paid
to defendant Massachusetts Mutual Life
Insurance Company ("Mass Mutual" or
"defendant") to purchase a Single Premium
knmediate Annuity ("SPIA"). l\¡Irs. Sofra
purchased the SPIA shorLly before her death
from Michael Mooney ("Mooney"), an
independent agent of Mass Mutual. Plaintiff
alleges that the contract for the purchase of
the SPIA between her mother and Mass
Mutual was invalid because: (1) Mooney
fraudulently misrepresented the terms of the
SPIA to Mrs. Sofra; (2) Mooney breached his
fiduciary duties to nírs. Sofia; (3) Mooney
negligently/recklessly misrepresented the
terms of the SPIA to Mrs. Sofra; (4) IVtrs. Sofia
lacked the mental capacity to lawfuIly
purchase the SPIA; and (5) the SPIA's terms
are unconscionable.
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Mass Mutua-l moves for sumrnar¡r judgment
pursuant to Federal Rule of Civil Procedure
56, disrnissing all of plaintiffs claims, a[eging
that: (1) plaintiffoffers no evidence of fraud on
Mooney's pæt; (2) as an insurance agent,
Mooney owed no frduciary duty to Mrs. Sofia;
(3) Mooney could not have negligently or
recklessly rnisrepresented the terms of the
SPIA because he had no "special relationship"
with ldrs. Sofia; (4) plaintitr presents no
medical evidence that lV[rs. Sofia was mentally
ilcompetent; and (5) the transaction is not
unconscionable because the New York State
Deparbrnent of Insurance expressly permits
the sale of SPIAs to individuals in their
eighties. For the reasons set forth below, Mass
Mutua-l's motion for summarSr judgment is
granted in its entirety.

BACKGROUND

On December 18, 2000, an independent
representative of Massachusetts Mutual
Insurance Corporation named Michael Mooney
visited 81 year-old Catherine Sofra at her
home. Mooney, who had previously met with
IVfrs. Sofia in May and November of that year,
visited at her request to discuss rearranging
her investments so that she could receive
larger monthly income payments. At that
tirne, À¿[rs. Sofia \ryas contemplating
purchasing a home near her daughter and
granddaughter, and believed that she would
need additional cash to make monthly
mortgage payments. Mooney presented N[rs.
Sofra with several investment options,
including exchanging an annuity that she held.
which was issued by The Principal Mutual
Life Insurance Company ("Principal") and
valued at 8275,055.44, for a Single Premium
Immediate Annuity ("SPIA") issued by
Massachusetts Mutual. tFNLl The SPIA
differed from IVIrs. Sofia's Principal annuity in
two respects. First, it would provide Mrs. Sofia
with monthly income of approxirnately $3,100,
whereas the Principal annuity only provided
her $2,490.81 per month. Second, while it
guaranteed specified monthly payments to
Mrs. Sofia for her entire life, it was "non-
refundable," and would pay no additional
amount to her estate upon her death. Mooney
explained to Mrs. Sofia that if she died within
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the frrst seven years of the annuity that she
would not recoup the enti¡e $275,055.44 she
irrvested, but that if she lived seven years she
would recover the entire amount, a¡rd if she
lived longer than sevenyears she, over the life
of the annuity, would receive a greater sum of
money than she invested initially.

FNl. The parties concede that since Mooney was

not authorized to sell Principal ñnancial products,

he presented Mrs. Sofn no information regarding

the desirabiliry or availability of various Principal

invesÍnent vehicles.

*2 That day, N[rs. Sofra decided to transfer
the money she held in her Principal annuity to
Mass Mutual to purchase the SPIA. In so

doing, she executed numerous
acknowledgrnent and release forms required
under New York State Insurance Law.
Although Mooney took those forms with him
when he left lVtrs. Sofia's house that day, he
also subsequently mailed copies to her.
Principal was notified of the action, but did
not attempt to retain l\¿[rs. Sofra's business.
tFN2l For his part in the sale, Mooney
received a commission of $8,001.11.

FN2. The parties advise the Court that it is corlmon
practice that upon the transfer of annuity funds from

one carrier to another, the previous aruruity holder

is given notice of the change prior to the ach¡al

transfer dâte. The purpose of this notice is to allow

the previous annuity holder to attempt to compete to

retain the annuity, and make an offer for rrew terms

in exchange for avoiding the hansfer.

On January 18, 2001, Mass Mutual issued
Mrs. Sofia her first monthly payment under
the SPIA. On February 8, 2001, Mrs. Sofra
acknowledged receipt of the policy detailing
the SPIA. tFNSl Tlagically, I\lks. Sofia was
diagnosed with cancer in May 2001 and passed

away June L2,200I. She would have received
her sixth payment u¡rder the SPIA on June 18,
2001. Mrs. Sofra bequeathed her enti¡e
remaining estate, totaling approxi-rrately
$800,000, to her granddaughter and her
children. Mass Mutual paid no amount of the
SPIA balance to nilrs. Sofia's benefrciaries
upon her death. Plaintiff brings this action,
clairning that, on behalf of Àltrs. Sofia's
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benefrciaries, they are entitled to a portion of
the SPIA.

FN3. Thus, for purposes of New York State

Insurance Regulations (No. 60), Mrs. Sofia's 60-

day rescission period began to run on February 8,

2001.

DISCUSSION

RuIe 56 of the Federal Rules of Civi}
Procedure provides that a pariy is entitled to
sunmary judgrnent as a matter of law only
where, "the pleadings, depositions, arswers to
interrogatories and admissions on fiIe,
together witJl the afüdavits, if any, show that
there is no genuile issue as to any material
fact...." F.R.C.P. 56(c) (2003). The party
seeking surrìmary judgment bea¡s the burden
of demonstrating that no genuine issue of
material fact exists, and in making the
decision the court must draw all reasonable
inferences in favor of the party against whom
flunmary judgment is sought. Ford v.
Reynolds, 316 F.3d 351, 354 (2d Cir.2003)
(citing Marvel Ch.áiacters v. Simor¡ 310 F.3d
280, 285-86 (2d Cir.2002)). "Sumrnar¡r
judgment is improper if there is any evidence
in the'record that could reasonably support a
ju4r's verdict for the non-moving party." Id.

A. Fraudulent Misrepresentation Claim

Under New York State common law, a
plaintiff atleging fraudulent
rnisrepresentation must prove five elements:
(1) that the defendant misrepresented a
material fact; (2) that representation was
false; (3) at the time he made the
representation the knew it was false; @)
plainti-ffs reliance on that representation; and
(5) injury to the plaintiff as a result of that
reliance. Freschi v. Grand Coal Venture,767
F.2d 1041, 1050 (2d Ctu.1985), vacated on
other grounds by Freschi v. Grand Coal
Venture, 478 U.S. 1015, 106 S.Ct. 3325, 92
L.Ed.zd 731 (1986). Federal RuIe of Civil
Procedure 9(b) imposes an additional burden
on a plaintiff alleging fraud, namely that "[i]n
all averments of fraud or mistake, the
circumstances constituting fraud or mistake
shall be stated with particularity."

@
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Fed.R.Civ.P. I (2004). Whereas, "[m]aìice,
intent, knowledge, and other condition of
mind of a person" need only be averred
generally. Id.

*3 Here, plaintiff offers no evidence that
Mooney made false statements to i\¡lrs. Sofia to
induce her to purchase the SPIA. The record
contains no statements or promises which
could be considered fraudulent. In fact, the
disclosures Mrs. Sofra executed were approved
for use by the New York State Insurance
Department. The only promise Mooney made
to Mrs. Sofra was that she would be paid
approxirnately $3,100 a month until she died.
She received what she bargained for. As such,
plaintitr, as a matter of law, is ulable to
sustain a fraudulent misrepresentation claim,
and thus, Mass Mutual is entitled to summary
judgment in its favor on this cause of action.

B. Breach of Fiduciary Duty Clairn

Under New York State law an insurance
agent owes no fi.duciary duty to his client
aside from the common law duty to obtain the
requested coverage. Murphy v. Kuh¡r, 90
N.Y.2d 266, 270, 660 N.Y.S.2d 371, 682
N.E.2d 972 (1997). "Insurance agents are not
personal frnancial counselors and risk
tnanagers, approaching guarantor status.
Insureds are in a better position to know their
assets...." Id. at 273, 660 N.Y.S.2d 371, 682
N.E.2d 972. However, an individual who
holds himself out to be a frnancial advisor does
owe a fiduciary duty to the client because of
the "special relationship" between the two.
Rasmussen v. A.C.T. Environmental Services,
Inc., 292 N.Y.S.2d 220 (ïrd Dep't.2002). A
special relationship may be found where: (1)

the agent receives compensation for
consultation beyond any prernium payments;
(2) the insured relies on t,I-e expertise of the
agent regarding a raised question of coverage;
or (3) there is an extended cor¡rse of dealing
suffrcient to put objectively reasonable agents
on notice that their advice was being relied
upon Murphy at 270,660 N.Y.S.2d 371, 682
N.E.2d 972.

While it is undisputed that the only service
Mooney provided to 1\l¡s. Sofra was the sale of

Page 873

the SPIA, plaintiff contends that he held
himself out to be an investment advisor, and
as such, owed Mrs. Sofia a fiduciary duty. To
support this clairn, plaintiff offers: (1)

Mooney's business card, which identi-fies him
as a "financial services professionali" (2) a
statement l¡Irs. Sofra made to her rea-l estate
agent that Mooney was her frnancial advisor;
and. (3) a general statement by her
granddaughter that Mrs. Sofia did not
understand frnancia-l arrangements.

Mass Mutual argues that Mooney's service
to Mrs. Sofia never exceeded that of an
insurance agent because: (1) the only payment
he received from her was the commission paid
for his work on the SPIA; (2) ttre relationship
lasted only two years; (3) she had numerous
investments with at least five named frnancial
advisors; and (4) that he did not help her pay
bills or balance her checkbook.

I frnd that no reasonable jury could conclude
that Mooney's duties exceeded those of an
insr¡rance agent. First, Mooney received no
fees other than the com¡nission on the SPIA
arising from his business relationship with
lVfrs. Sofra. Second, Mrs. Sofia was the one
who recruited Mooney for help rearranging
her investments. Third, he sold her ¿ur

annuity, and to that end, provided her with
several different options from which to choose.
However, NIrs. Sofra chose which option best
suited her frnancial needs and goals at that
time. Fourth, Nfr. Barberi, Mrs. Sofia's former
CPA, testified at his deposition that she could
understand the frnancial transaction options
once they were explained to her. Lastly, they
had only two business dealings in two years.
Accordingly, defendant is entitled to summary
judgment in its favor on plaintiffs breach of
frduciary duty claim.

C. Negligent/Reckless Misrepresentation
Claim

*4 For plaintiff to establish a negligent or
reckless misrepresentation claim, she must
prove that a "special relationship" existed
between Mooney and Mrs. Sofra. See White v.
Guarante, 43 N.Y.2d 356, 401 N.Y.S.2d 474,
372 N.E.2d 315 (1977). "Liability for negligent
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rnisrepresentation has been irnposed only on
those persons who possess unique or
specialized expertise, or who are in a special
position of confidence and trust with the
injured party such that reliance on the
negligent misrepresentation is justified."
Kimmelt v. Schaefer, 87 N.Y.2d 257, 263
(1996). Since, as described above, I frnd that no

reasonable jury could conclude that Mooney
engaged in a "special relationship" with N[rs.

Sofia other than as an insurance agent,
plaintiff, as a matter of law, is unable to
sustain her negligent misrepresentation claim.
Thus, defendant is entitled to summary
judgrnent in its favor on this cause of action as

well.

D. Lack of Capacity Claim

'Io demonstrate that an individual lacked
the capacity to enter into a business
transaction under New York State law, a
plaintiff must prove, "that the party did not
understand the nature of the transaction at
the time of the convey¿rnce as a result of
mental disabilit¡1." Lopresto v. Brizzolara, 91
A.D.2d 952, 458 N.Y.S.2d 881, 884 (1st Dep't
1986).

Plaintiffs only evidence of her alleged
diminished capacity is deposition testimony
from her grandson-in-law that "she didn't look
well" at Christmastime 2000.

I find that plaintiff offers insufücient
evidence inöcating that n¡Irs. Sofra suffered
from any mental deficiency at the tirne she
purchased the SPIA. First, plaintiff offers no
medical evidence that lVtrs. Sofra su-ffered from
a mental deficiency. Second, while it is true
tJrat she was 81 years old, her friend Mrs.
Sacheli testifred that she did not have any
problems getting around or taking care of
herself. Thild, Mooney states in his affidavit
that she seemed as lucid in 2000 as she did
when he fi¡st met her in 1998. [FN4] Since
plaintiff presents no evidence that i\[rs. Sofia
Iacked the mental capacity to enter into the
SPIA sales contract, that cause of action is
dismissed.
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contest the validity of gifts Mrs. Sofia made to her

granddaughter around the same time that she

purchased the SPIA, including an automobile and

jewelry.

E. Unconscionability Claim

In New York State a business transaction is
unconscionable only if it is so grossly
unreasonable or u¡rconscionable in light ofthe
mores and business practices of the time and
place according to its literal terms. Because
the New York State Insurance Department
allows insurance agents to sell SPIAs to 81
year-old people, this transaction can not be
deerned unconscionable. Ttrerefore, plaintiffs
unconscionability claim is also denied.

F. Unsuitability Claim

Lastly, plaintiff argues that the SPIA should
be rescinded because the investment was
"unsuitable" for NIrs. Sofra. [FN5] Since there
is no such cause of action in New York State,
plaintiff may not rely on this assertion to
defeat Mass Mutual's motion for summar¡r
judgment. Accordingly, plainti-ffs
"u¡rsuitability" claim, to the extent that it was
alleged, is dismissed.

FN5. Nowhere does plaintiff allege "unsuitability"

ås a câuse of action in her Complaint. See

Defend¿nt's Notice of Removal, Ex. A (Doc. No.

1).

CONCLUSION

+5 For the reasons set forth above, I find
that Mrs. Sofra's purchase of the Mass Mutual
SPIA was a valid frnancial transaction.
Accordingly, defendant's motion for summary
judgment is granted in its entirety, and each
of plaintiffs claims is dismissed with
prejudice.

ALL OF THE ABOVE IS SO ORDERED.

2004 lVL r79244r (W.D.N.Y.)

END OF DOCUMENT

FN4. It should also be noted that plaintiff does not
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(Cite as: 299 A.D.zd827, 75O N.Y.S.2d 692)

Supreme Court, Appellate Division, Fourth
Department, New York.

Carot SOULE, Debra Buchan, Olga C. Lewis,
Sa¡ah B. Hampshire, Virginia Franck,

Linda Dudiak, Monika Kriebel, and Emile
Alfino, Plaintiffs-Appellants,

v.
Sylvia W. NORTON, M.D., Sylvia W. Norion"

M.D., P.C., Sylvia W. Norton, M.D.,
P.C., Doing Business as Jerva Eye Center, and

Visx, Inc., Defendants-
Respondents.

Nov. 1.5,2002

Laser eye-surgery patients brought medical
malpractice claims against surgeon and
medical clinic, and brought claims against
flrrgeon, clinic, and manufacturer of surgical
laser for negligent misrepresentation and
concealment, violation of deceptive acts and
practices law, and strict products liability.
T?re Supreme Court, Onondaga County, Stone,
J., granted srrrgeon's and clinic's motion for
severance of claims of the eight patients, and
g¡anted manufacturer's motion to dismiss.
Patients appealed. The Supreme Court,
Appellate Division, held that: (1) severance
was wa:ranted; (2) patients failed to state
clai¡ns for deceptive practices or for negligent
misrepresentation and concealment; but (3)
patients were entitled to replead their strict
products liability clai¡ns.

Affrrmed as modified.

'West Headnotes

[1] Action 60
r.3k60
Severance was warranted as to medical
malpractice clairns of eight laser eye-surgery
patients, against one surgeon and the
surgeon's medical clinic; individual issues
predorninated, concerning particular
circumstances applicable to each patient, and
resulting and cumulative prejudice to surgeon
and clinic Íìom permitting jury, in one trial, to
determine multiple claims of malpractice far
outweighed benefrt derived from conduct of
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joint trial. McKinney's CPLR 603.

[2] Action 60
13k60

[2] Appeal and Error 949
30k949
Severance of claims is a matter of judicial
discretion which will not be disturbed on
appeal absent an abuse of discretion or
prejudice to a substantial right of the party
seeking severance. McKinney's CPLR 603.

[3] Consumer Protection 38
92Hk38
Patients of laser eye-surgeon failed to state a
claim, under deceptive acts and practices law,
of surgical laser manufacturer's deceptive
practices, where patients failed to allege that
rnanufactu¡er engaged in consurner-oriented
conduct that was deceptive or misleading.
McKinney's Genera-l Business Law $ 349(a).

[4] Consumer Protection 4
92llk4

[4] Consumer Protection 5
92Hk5
To establish a prima facie violation of the
deceptive acts and practices law, a ptaintiff
must demonstrate that the defendant is
engaging i-n "consumer oriented" conduct that
is deceptive or misleading in a material way,
and that plaintiffhas been injured because of
that conduct. McKinney's General Business
Law $ 349(Ð.

[5J Conspiracy 18
91k18
Patients of laser eye-surgeon failed to state a
claim of surgical laser manufacturer's
conspiracy wit,L eye flrrgeon and surgeonis
medica-l clinic to com¡nit deceptive practices in
violation of deceptive acts and practices law,
where there were no allegations of fact from
which it could be infened that there was an
agreement or understanding between
manufacturer, surgeorL and clinic to cooperate
in any fraudulent or deceptive scheme.
McKinney's General Business Law $ 349(a).
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[6] Products Liability 46.I
3134k46.1
Patients of laser eye-surgeon failed to state a
claim of surgical laser manufacturer's
negligent representations and concealment,
where patients failed to allege actual privity
of contract between patients and manufacturer
or a relationship so close as to approach that of
privity.

[7] Sales 255
343k255
Patients of laser eye-surgeon failed to state a
clairn against surgical laser manufacturer for
breach of waranties of merchantability and
frtness for particular purpose, where patients
did not allege their privity with manufacturer,
nor öd they allege that surgeon acted as
agent of manufacturer so as to constitute a
clairn of privity.

[8ì Pleading 286
302k286
Patients of laser-eye surgeon were entitled to
amend their complaint to replead their claims
against surgical laser manufacturer for strict
products liability, where the defects in
pleading the claims may have been the result
of poor draftsmanship and the patients may
have possessed meritorious clai¡ns for strict
products liability against the manufacturer.

*+694 Carroll, Carroll, Davidson & Young,
P.C., Syracuse (Eugene B. Young of Cou¡sel),
for Plaintiffs-Appellants.

Smith, Sovik, Kendrick & Sugnet, P.C.,
Syracuse (Mary Kendrick Gaffney of Counsel),
for Defendants-Respondents Sylvia W. Norton,
M.D., Sylvia W. Norton, M.D., P.C., Sylvia W.
Norton, M.D., P.C., Doing Business as Jerva
Eye Center.

Harris Beach LLP, Pittsford (Laura W.
Smalley of Counsel), for Defendant-
Respondent Visx, Inc.

*830 Present: PIC.OTT, Jr., P.J., WISNER,
SCUDDER, BLIRNS, and GORSKI, JJ.

*827 MEMORANDUM:
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Plaintiffs comrnenced this action to reco','er
damages for personal injuries that each
sustained as a resuÌt of laser eye surgery
performed by defendant Sylvia W. Norton,
M.D. (Dr. Norton) using a surgical laser
manufactured by defendant Visx, Inc- (V'isx).

The amended complaint asserts a cause of
action for medical malpractice against Dr.
Norton and defendants Sylvia W. Norton,
M.D., P.C., and Sylvia W. Norton, M.D., P.C.,
doing business ¿rs Jerva Eye Center
(collectively, Norton defendants), and causes of
action for an alleged *828 violation of article
22-A of tlrre General Business Law, " negligent
representations and concealment," and strict
products liability and breach of warranty
agairut all defendarrts.

tllt2l Contrary to plaintiffs' contention,
Supreme Court did not abuse its discretion il
granting the motion of the Norton defendants
pursuant to CPLR 603 to sever the claims of
the eight plaintiffs. "Severance, under CPLR
603, is a matter of judicial discretion which
will not be disturbed on appeal absent an
abuse of discretion or prejudice to a.

substantial right of the party seeking
severance" (Finning v. Niagara Mohawk
Power Co.T., 28t. A.D.zd 844, 844, 722
N.Y.S.2d 61,3; see Southworth v. Macko, 294
A.D.2d 920, 74L N.Y.S.2d 813; County of
Chenango Indus. Dev. Agency v. Lockwood
Greene Engrs., 111 A.D.2d 508, 509, 488
N.Y.S.2d 890). Here, the record establishes
that "individual issues predominate,
concerning particular circumstances
applicable to each plaintiff' Gender v.
Underwood, 93 A.D.2d 7 47, 7 48, 461 N.Y.S.2d
301"; see Abbondandolo v. IIitzig,282 A.D.zd
224,225,724 N.Y.S.2d 26; see a-lso DeAngelis
v. New York Univ. Med. Ctr., 292 Ã.D.zd237,
237-238,738 N.Y.S.2d 671). In addition, "the
resulting and cumulative prejudice to [the
Norton defendantsl by permitting the jury, in
one trial, to determine the multiple claims of
malpractice at issue here, far outweighs the
benefrt derived from the conduct of a joint
trial" (Bender,93 A.D.2d at748,461 N.Y.S.2d
301; see Abbondandolo, 282 A.D.zd at 225,
724 N.Y.S.2d 26). Indeed, these eight wholly
separate ma-l.practice claims "are primarily
linked. by the fact that the same doctor is
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charged with malpractice and that the
di:fferent plainti-ffs are represented by the
same lawyer" G,eid v. Haher, 88 A.D.2d 873,
874,451N.Y.S.2d 775). Furthermore, in view
of the fact that there are eight claims, the
court, in granting the motion, properly
considered the potential for jury confusion (see

Abbondandolo, 282 A.D.2d at 225, 724
N.Y.S.2d 26; Bender, 93 A.D.2d at 748, 46L
N.Y.S.2d 301).

tglt4ltSl The court also properly granted the
motion of Visx to dismiss the amended
complaint against it pursuant to CPLR *+695

3211(aX7) for failure to state a cause ofaction.
The first cause of action is for an alleged
violation of article 22-^ of the General
Business Law. Because the amended
corrplaint alleges that defendants committed
"deceptive practices," plaintiffs presumably
are alleging a violation of General Business
Law $ 349(a). To establish a prima facie
violation of that statute, a plaintiff must
demonstrate that the defendant is engaging in
"consumer oriented" conduct that is deceptive
or misleading in a material way, and that
plaintiff has been i4jured because of that
conduct (Gaidon v. Guardian Life Ins. Co., 94
N.Y.zd 330, 344, 704 N.Y.S.2d L77, 725
N.E.2d 598; see Oswego Laborers' T'ocal2L4
Pension Fund v. Marine Midland Bank, 85
N.y.zd 20, 24-26, 623 N.Y.S.2d 529, 647
N.E.2d. 741; St. Patrick's Home for Aged &
Infrrm v. Laticrete Intl., 264 A.D.zd 652,655,
696 N.Y.S.2d ll7). Plaintiffs faited to state a
*829 cause of action under General Business
Law $ 349 because they failed to allege t,Lat
Visx engaged in consumer-oriented conduct
that was deceptive or misleading (see St.
Patrick's Home for Aged & Infi::rr, 264 A.D.zd
at 655, 696 N.Y.S.2d lL7). Plaintiffs'
allegation that Visx conspired with tlre Norton
defendants to engage in deceptive practices is
not sufficient to defeat the motion because
there are no allegations of fact from which it
can be infened that there was an agreement
or understanding between Visx and the
Norton defendants to cooperate in any
fraudulent or deceptive scheme (see Abrahami
v. UPC Constr. Co, 176 A.D.2d 180, 574
N.Y.S.2d 52; National Westmir¡ster Bank v.
Weksel, 124 A.D.zd I44, L47,511 N.Y.S.2d
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626, lv. denied 70 N.Y.2d 604, 519 N.Y.S.2d
L027, 513 N.E.2d 1307). Thus, the court
properly dismissed the first cause of action
against Visx.

[6] The second cause of action is styled as
one for "negligent representations and
concealment." Assuming that the second
cause of action is one for negligent
misrepresentation, we conclude that plaintiffs
failed to allege the requisite "actual privity of
contract between [plaintiffs and Visx] or a
relationship so close as to approach that of
privity" (Prudential Ins. Co. v. Dewey,
Ballantine, Bushby, Palmer & Wood of Am.,
80 N.Y.2d 377, 382, 590 N.Y.S.2d 831, 605
N.E.2d 318, rearg. denied 81 N.Y.2d 955,597
N.Y.S.2d 940, 613 N.E.2d 972; see Ossining
Union Free School Dist. v. Anderson LaRocca
Anderson, 73 N.Y.2d 4L7, 424, 541 N.Y.S.2d
335, 539 N.E.zd 91; McNar Indus. v. Feibes
& Schmitt, Architects, 245 A.D.2d 993, 994,
667 N.Y.S.2d 88, lv. d,enied 91 N.Y.2d 812,
672 N.Y.S.2d 848, 695 N.E.2d 717). Thus, the
court properþ dismissed the second cause of
action against Visx (see IT Corp. v. Ecology &
Envtl. Eng'g, 275 A.D.2d 958, 960, 7L3
N.Y.S.2d 633, lv. denied 96 N.Y.2d 702, 722
N.Y.S.2d 794,745 N.E.2d 1016).

[7] The court also properly dismissed the
fourth cause of action against Visx insofar as
it alleges claims for strict products liability.
The allegations of plaintiffs in support of their
strict products liability clairns against Visx
"are devoid of a factual basis and are vague
and conclusory" (Rose v. Gelco Corp., 261
A.D.2d 381, 382, 688 N.Y.S.2d 259). The
factua-l allegations are also insufücient to
zupport the claim that the surgical laser was
defectively designed or manufactured (see id.).
In additiorç the court properly dismissed the
fourbh cause of action against Visx insofar as
it alleges claims for breach of warranties of
merchantability and frtness for a particular
pu4)ose. Privity of contract is an essential
element of those claims (see Ma¡tin v. Dierck
Equip. Co., 43 N.Y.2d 583, 589-590, 403
N.Y.S.2d 185, 374 N.E.2d 97: Antel
Oldsmobite-Cadillac v. Sirus Leasing Co., Div.
of Sirus Enters., 1014.D.2d 688, 475 N.Y.S.2d
944; Manufacturers & Tladers **696 T?ust
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Co. v. Stone Conveyor, 91 A.D.2d 849, 850,
458 N.Y.S.2d 116). There is no allegation of
privity between plaintiffs and Visx, nor is
there any allegatíon that the Norton
defendants acted as the agent of Visx to
constitute a. claim of +830 privity (see

Manufacturers & Tladers T?ust Co., 91 A.D.2d
at 850, 458 N.Y.S.2d 116; cf. Antel
Oldsmobile-Cadillac, 101 A.D.2d at 689, 475
N.Y.S.2d 944).

[8] Finally, we conclude that the court did
not irnprovidently exercise its discretion in
denying that part of the request of plaintiffs
for leave to replead the first and second causes
of action and that part of the fourih cause of
action insofar as it alleges claims for breach of
warranty (see CPLR 3211 [e]; Parlante v.
Cross County Fed. Sav. Bank, 25L 4.D.2d476,
673 N.Y.S.Zd 59I, lv. dismissed 92 N.Y.2d
946,681N.Y.S.2d 476,704 N.E.2d 229; Ottv.
Automatic Connector, 193 A.D.2d 657, 658,
598 N.Y.S.2d 10). However, although the
court properþ corrcluded that the amended
complaint failed to state any claims against
Visx for strict products liability, the record
indicates that the defects in pleading those
clains may be the result of poor
draftsmaruhip, and that plaintiffs may possess
meritorious clai:rrs for strict products liability
against that defendant (see Metro Envelope
Corp. v. Westvaco, T2 A,.D.2d 695, 695, 42I
N.Y.S.2d 366). We conclude that plaintiffs
should be afforded an opportuaity to replead
those claims (see Larnberb v. Marks, 96 A.D.zd
578, 578-579, 464 N.Y.S.2d 1018; Metro
Envelope Corp., 72 A.D.2d at 696, 42L
N.Y.S.2d 366). We therefore modifr the order
in tJre exercise of our discretion by granting
that part of plaintiffs' request for leave to
replead the fourth cause of action insofar as it
alleges clairns for strict products liability
against Visx upon condition that plaintiffs
shall serve a second amended complaint
within 30 days of service of a copy of the order
of this Court with notice of entry.

*827 It is hereby ORDERED that the order
so appealed from be and the same hereby is
unanimousþ modified in the exercise of
discretion by granting that part of plaintiffs'
request for leave to replead the fourth cause of
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action insofar as it alleges clairns for strict
products liability against defendant Visx, Inc.
upon condition that plaintiffs shall serve a
second amended complaint within 30 days of
service ofa copy ofthe order ofthis Court with
notice of entry and as modified the order is
afürmed without costs.

299 A.D.zd 827, 750 N.Y.S.2d 692, 2002
N.Y. Slip Op. 08285

END OF DOCUMENT
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(Cite as: 639 So.2d 37)

District Court of Appeal of Florida,
Fou¡th District.

ST. LUCIE HARVESTING AND
CARETAI{ING CORPORATION n/k/a St.

Lucie Caretaking
Corporation, and Ten Mile Creek Groves, Inc.,

a Florida co4:oratiorq
Appellants,

v.
Vicente CERVANTES, Appellee.

Nos. 92-0877,92-1326

April 13, 1994.

Employee of independent contractor brought
action against orange grove owners for
injuries sustained while driving vehicle used
to pick oranges. The Circuit Court, St. Lucie
County, Rupert Jason Smith, J., entered
judgment for employee, and owners appealed.
The District Court of Appeal, Klein, J., held
that owners were not liable for employee's
irrjuries, since they did not exercise control
over independent contractor.

Reversed and remanded.

.West 
Headnotes

[1] Automobiles 194(1)
48Ak194(1)
(Formerly 255k318(1) Master and Servant)
Orange grove owners were not liable for
injuries sustained by ernployee of independent
contractor while driving vehicle used to pick
oranges; owners exercised no control over
independent contractor other than to direct
independent contractor in regard to amount of
fruit to be harvested and from which grove,
and owners had no control over what
equipment was used by indePendent
contractor, how that equipment was used, or
by whom it was used.

[2] Negligence 1011
27zkLOLt
(Formerly 27 2k32(2.L0))
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272k10t3
(Formerþ 27 2k32(2.t0))
Owner who hires independent contractor is not
liable for injuries sustained by employees of
ildependent contractor u¡Iess owner actively
participates to extent that owner directly
influences manner in which work is performed
and negligently creates or allows dangerous
conötion to exist, resulting in injury to
employee of independent contractor.

+38 Debra J. Snow and Philip D. Parrish of
Stephens, Lynn, Klein & McNicholas, P.4.,
Miami, for appellants.

Grover, Ciment, Weinsteir¡ Stauber,
Friedman & Ennis, P.4., Miami Beach, Kerry
E. Mack, Englewood, and Joel D. Eaton of
Podhurst, Orseck, Josefsberg, Eaton, Meadow,
Olin & Perwin, P.4., Miami, for appellee.

ON MOTION FOR REHEARING

KLEIN, Judge.

The opinion of this couri filed February 23,
1994, is withdrawn and the following opinion,
which is identical except for footnote 1, is
substituted. Appellee's motion for rehearing
is denied.

Plaintiff injured hi¡nself while using
equipment owned by his employer. He sued
the defendants, for whom his employer was
performing services âs an independent
contractor, on the theory that the defendants
exercised direction arrd control over the
manner in which the independent contractor
was carrying out its work and negligently
caused the plaintiffs injury. The jury
returned a verdict for plaintiff, and defendants
appeal, argrring that they were not
participating in the details of the work so as to
make them liable to lhe employee of an
independent contractor. We agree and
reverse for entry ofa directed verdict.

Defendants are gtove owners/operators
(grove owners) who employed Gordy
Harvesting to pick its fruit. It is undisputed
that Gordy was ¿rn independent contractor.[2l Negligence 1013
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The independent contractor's job was to
remove the fruit fíom the trees and get it to
the edge ofthe orange grove, where it could be
transported by another contractor to a
processing factory. The independent
contractor employed fruit pickers including
plaintiff and owned the equipment which it
used, including vehicles known as goats. A
goat is a2 Ll2 ton durnp truck, which has been
stripped down and reconfrgured by the
addition of a high-lift bin and a boom. Goats
have no doors or seatbelts and are specifically
designed to be used in citrus groves. They are
not designed for use on the highways,
however, they are routinely driven on the
highways.

The workers pick the fruit from the trees
and put it into tubs. The goat's boom lifts the
tubs and then tilts them, dumping the firuit
into the goat's bin The goat is then driven to
the edge of the grove so that the fruit can be
loaded onto trucks, which deliver the fruit to a
processing factory. When loaded with fuuit a
goat has a higher center ofgravity than when
empty, which makes it more susceptible to
rolling over in a turn.

[1] Plaintiff was injured, while driving a
goat loaded with fouit from one grove to
another, when he turned a corner too fast and
caused the goat to roll over. His cause of
action against the defendant grove owners v¡as

based on the theory that defendants' foreman
neglígently "directed" that this goat be moved
from one grove to another, 2 Ll2 miles away,
without rnaking sure that the goat was
unloaded before it made the trip. Plaintiff
argues that ifthe grove owners had a truck at
the edge of the grove so that the goat could
have been unloaded prior to being driven to
the next grove, the center of gravity would
have been lower, and it would not have rolled
over.

[2] Generatly one who hires an independent
contractor is not liable for injuries sustained
by employees of the independent contractor.
In Conklin v. Cohen, 287 So.2d 56, 60
(F1a.1973), however, our supreme court +39

held that there was an exception to this rule
where the owner actively participates "to the
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extent that he directly influences the manler
in which the work is performed" and
negligently creates or allows a dangerous
condition to exist resulting in injury to the
employee of the independent contractor.
Viewing the facts in a light most favorable to
plaintiff, we conclude that this case falls
within the general rule, and not the Conklin
exception.

The specific facts relating to defendants'
involvement in this accident began when the
defendant grove owners' foreman told the
independent contractor's foreman that enough
firuit had been picked at one grove, and that
the crew was to pick fuuit at another grove, a
few miles away. At that time the goat which
the crew was using was loaded with fruit, and
there was no truck at the edge of the grove
into which the fruit could be loaded so that the
goat could be ernptied. Defendant's foreman
was aware that the independent contractor
was going to take this loaded goat down to the
next grove. Defendant's foreman helped the
crew place a cover over the fruit, which was
required when it was being transported
because of the possibility of spreading citms
canker.

The independent contractor's foreman
testifred that he normally drove the goat, but
since he had to drive the van to transport the
workers to the next grove, he told the plaintiff
to drive the goat. The plaintiff was not
experienced in driving the goat on the
highway, and, during the trip, as he was
making a turn from the highway onto a dirt
road, the goat rolled over and injured him.

Plaintiff bottoms his claim on the fact that
defendants' foreman "ditected" that this
loaded goat be taken to the next grove;
however, the most that can be said is that
defendants' foreman directed the crew to pick
at another grove and was a\Ã¡are that the crew
would take its loaded goat to the other grove.

IFN11

FNl. Throughout his brief plaintifFs counsel

emphasizes that defendants' foreman 'directed" that

the loaded goat be taken to the next grove, with

record references. For example on page four of
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appellee's brief it is stated: One customary option

available to Mr. O'Neal [defendants' foreman] in
such a circumstance was to have Mr. Gordy's crew

unload the goat into hrbs at the edge of the grove,

where they could be loaded into a semi-trailer at a

later time (R. 951). Mr. O'Neal did not utilize this

option, however. Instead, he "directed" Mr.
Gordy's crew leader to move the fully-loaded goat 2

l/2 miles over a public highway to Ten Mile
Creek's "Pennsylvania Grove," where an empty

semi-trailer was available for unloading ttre goat @.
524, 54142, 564-66, 590-93, 606, 6ll-13, 647,

718, 918, 948, 954, 972-73). The use of quotes

around the word directed is an indication that these

were words used by someone else, and that

someone else, particularly in light of the record

references at the end of the sentence, was a witness.

The American Heritage Dictionary of the English

Language 1073 (new college ed. l98l) defines

quotation marks as "a pair of punchration marks

used to mark the beginning and end of a passage

attributed to another and repeated word for word."
No witness testified that the defendants' foreman

directed that the goat be taken to the next grove nor

was fhere any testimony that could even loosely be

interpreted as such. It is not only the use of
quotation marks which is improper. Wittr or
without quotation marks this was a

mischaracterization of the testimony which was

central to the issue on appeal. In his motion for

rehearing counsel for plaintiff points out that

although the primary definitíon of quotation mark
is as set forth above, there are secondary uses of
quotation marks which do not indicate the exact

words of another. He also notes that his brief
contained other words in quotation marks. He says

that he did not intend to mislead the court into

thinking he was quoting testimony. Although we

have decided, in fai¡ness to counsel, to publish his

explanation, it does not persuade us to reconsider

our conìment. Appeltate judges should not have to

wonder, when reading factual statemeûts contâini.tg

words in quotes followed by record references,

what counsel intended.

In all of the cases relied on by plaintiff,
including Conllin, the injury to the employee
of the independent corrtractor occu:red while
work was being perforrned on defendant's
prernises and the defendant was actively
participating in the direction of the work or
failing to provide a safe place to work. Hogan
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v. Deerfreld 21 Corp., 605 So.2d 979 (Fta. 4th
DCA 1992); Boatwright v. Sunlight Foods,
Inc., 592 So.2d 261 (Fla. 3d DCA 1991); Life
From the Sea, Inc. v. Levy, 502 So.2d ¿23 (Fla.
3d DCA f987); Cadillac Fairview of Florida,
Inc. v. Cespedes, 468 So.2d 417 (FIa. 3d DCA
1985); and Atlantic Coast Development Corp.
v. Napoleon Steel *40 Contractors, Inc., 385
So.2d 676 (Fla. 3d DCA 1980).

In the present case, unlike those on which
plaintiff relies, plaintiff was not injured
because of any condition of the defendants'
premises or equipment. Nor were defendants
exercising any control over the manner in
which this crew was performing its work.
Defendants' foreman told the independent
contractor's foreman when the crew had
picked enough fruit at one grove, and where
the crew should begin picking thereafber, but
exercised no control over how the crew got to
the next grove, what equipment was used,
what route the crew took, how fast the crew
went, or who drove the goat. The goat, which
was allegedly dangerous, w¿rs owned by the
independent coritractor, not the defendants.
The plaintiff, who $/as not ex¡lerienced in
driving the goat on the highway, was told to
drive the goat by the foreman of the
independent contractor, not the defendants.

In Van Ness v. Independent Construction
Co., 392 So.2d 1017, 1019 (Fla. 5th DCA
1981), a wall collapsed dnring construction
and injured the employee of an independent
contractor. He sued the owner, alleging that
it actively participated; however, the fifth
district affirmed a summarJ¡ judgment in favor
of the owner because the facts reflected that
there was insufficient participation by the
owner, stating:

To impose liability on the owner for
retention of control over an independent
contractor, there must be such right of
supervision or direction that the contractor
is not entirely free to do the work his own
way. Restatement of Torts (Second), section
414, comrnent (c).

In Skow v. Deparhnent of TÏarsportatior¡
468 So.2d 422 (Fla. 1st DCA 1985), an
employee of the general contractor
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constructing a bridge for the DOT was injured
when he was working without a safety belt
and fell. He sued the DOT claiming that it
had assumed detailed control over the work
and failed to enforce safety regulations. The
first district affirmed a slunmarJr judgment for
the DOT because the undisputed facts
reflected that the DOT only participated to the
extent necessarJ¡ to ascertain the results ofthe
work, and not to control the method of
performance.

h the present case the facts are undisputed
that the grove owners exercised no control
over the independent contractor other than to
direct the independent contractor in regard to
the amount of fruit to be harvested and from
which grove. The grove owners had no
control over what equipment was used by the
independent contractor, how that equipment
was used or by whom it was used.

In the Boatwright case, on which plaintiff
relies, the equipment on which the
independent contractor was working on the
owrrer's premises was designed and modjfred
by the owner. úr addition, the independent
contractor had requested the owner to ir¡stall a
guardrail around the equipment, which was
up on a platform, and the owner had refused
to do so. In contrast, in the present case the
allegedly dangerous piece of equipment was
owned and operated under the direction of the
inde¡rendent contractor, and when the
independent contractor was directed. to pick at
another grove, no one gave any indication to
the grove owners' foreman that moving the
load.ed goat was a problem. If the defendants
had owned the goat and required the
independent contractor's employees to use it
in a darrgerous manner, defendants might well
have been liable. We have been cited no
authority, however, which would allow
recovery from the party for whom the
independent contractor was performing
services under the circumstances of this case.

Plaintiff argues in the alternative that
Maldonado v. Jack M. Berry Grove Corp., 351
So.2d 967 (FIa.1977), supports his position In
that case, which also involved an injury by a
goat, the parents brought their three-year-old
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child to the citrus grove and put him in an
empty tub while they frlled other tubs with
fruit. The driver of the goat, who was
employed by an independent contractor,
negligently backed over the child, who had
climbed out of the tub. The supreme court
held that because the owner of the grove was
aware that workers were bringing small
children on the premises, the fact that the
dangerous condition was created by arl
independent contractor would not shield the
employer/Iandowner from tiability *41 if the
employer/landowner negligently failed to
alleviate the dangerous situatior¡- The
accident in the present case did not occur on
defendants' premises. These defendants could
not be held liable, as the Maldonado defendant
was, for failing to alleviate a known
dangerous condition on their premises.
Maldonado does not, therefore, provide a
theory to support recovery here.

We therefore reverse and remand for entry
of a directed verdict in favor of the defendants.

HERSEY and GUNTHER, JJ, conct-r

639 So.2d 37, 19 Fla. L. Weekly D812

END OF DOCUMENT
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United States District Court,
S.D. New York.

ST. PAUL FIRE AND MARINE
INSURANCE COMPANY, Plaintiff,

v.
HEATH FIELDING INSTIRANCE BROKING

LTD., individually and as agent for Farex
G.I.E. and American International Group,

Inc.; Farex G.I.E. and Michael P.
Kearney, Defendants.

No.91Civ. 0748MJL).

April29, 1996

In retrocedent's action against broker for
negligent misrepresentation in connection
with negotiation of treaty retrocession
contract, retrocedent moved for reargument of
sunmarJ¡ judgment granted in favor of broker.
The District Court, Lowe, J., held that broker
w¿rs not in special relationship with
retrocedent and could not be held liable on
theory of negligent misrepresentation-

Motion denied.

West Headnotes

[1] Federal Civil Procedure 928
1704k928
To avoid repetitive arguments on issues
already considered fi¡lly by court, rules
governing reargument are narowly construed
and strictly applied. Fed.Rules Civ.Proc.Rule
59(e), 28 U.S.C.A.; U.S.Dist.Ct.Rules
S.D.N.Y. Civil Ru-le 36).

[2] Federal Civil Procedure 928
1704k928
When requisites of motion for reargument
have not been met, court may address merits
of movant's argrrment to apprise movant that,
even if reargument had been permitted, it
would have been unsuccessfuÌ. Fed.Rules
Civ.Proc.Rule 59(e), 28 U.S.C.A.;
U.S.Dist.Ct.Rules S.D.N.Y. Civil Rule 3(i).

[3] Federal Civil Procedure 928
1704k928
Arguing point in motion for reargrrment is
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improper if point was not raised in original
motion. Fed.Rules Civ.Proc.Rule 59(e), 28
U.S.C.A.; U.S.Dist.Ct.Rules S.D.N.Y. Civil
Rule 30).

[4] Insurance 1648
277kL648
(Formerþ 2L7k92.1)
Under New York law, broker acting on behalf
of retrocessionaire was not in special
relationship with retrocedent in negotiation of
treaty retrocession contract and, therefore,
was not liable to retrocedent on negligent
misrepresentation theory, even though broker
and refrocedent engaged in face-to-face
negotiations, and even though long-term
relationship allegedly existed between broker
and retrocedent's underwriter; retrocedent did
not seek broker's advice, broker did not act on
retrocedent's behalf or as intermediary
between retrocedent and retrocessionaire and
did not commit itself to any additionaÌ effort,
expense, or wanranty with regard to the
confract, and fact that parties had good
relationship did not evidence special
relationship more intirnate than ordinary
business relationship.

[5] Fraud 13(3)
184k13(3)
Und.er New York law, there is no cause of
action for negligent misrepresentation absent
special relationship of trust or confidence
between parties.

[6] Fraud 13(3)
184k13(3)
Under New York law, something more than
trust and reliance between ordinar5r buyer and
seller must be shown to establish special
relationship necessarT¡ for negligent
misrepresentation claim, and arm's length
business relationship is not enough.

[7] Insurance 1648
2\7kL648
(Formerþ 217k83(1)
Under New York law, ordinar¡r relationship of
broker to insurer does not, by itself, give rise
to special relationship necessary for negligent
rnisrepresentation clai¡n.
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[8] Insurance 1648
2t7kL648
(Formerly 2L7k92.1)
Under New York law, not all conduct by
broker with regard to reinsurer that contracts
with its principal results in special
relationship necessarJ¡ for negligent
misrepresentation claim.

*199 Jonathan J. Lerner, Seth M. Schwartz,
Susan Getzendarurer and Thomas Kane,
Skadden, Arps Slate, Meagher & Flom, New
York City, Ted G. Semaya, Oppenheimer,
Woltr & Donnelly, New York City, for
Plaintiff.

Mark S. Fragner, Elliott M. Kroll, Kroll &
Tract, New York City, for Defendants.

OPINION AND ORDER

LOWE, District Judge.

Before the Court is the motion of Plaintiff
St. Paul Fire and Marine Insurance Company
("St. Paul"), pursuant to Rule 36) of the
United States District Courts for the Southern
and Eastern Districts of New York Joint Rules
("Local Rule 3û)") and Federal Rule of Civil
Procedure 59(e) ("Rule 59(e)"), to reargue +200

or to "clarifr" issues decided by this Court's
December 30, 1995 Opinion- Specifically, St.
Paul moves to reargue the portion of the
December 30, 1995 Opinion that gxants
summary judgrnent to Defendant Heath
Fietding Insr¡¡ance Broking Ltd. ("Heath") on
St. Paul's negligent misrepresentation claim.
Alternatively, St. Pauì asks the Court to
"clari-fr" the portion of the December 30, 1995

Opinion for which it seeks reargrrment. For
the reasons discussed below, St. Paul's motion
is denied.

BACKGROUND

The facts and prior proceedings in this
diversity action are frrlly set forth in the prior
opinions of this Court. See St. Paul Fire and
Marine Ins. Co. v. Heath Fielding Ins.
Broking Ltd., 1993 WL 187778 (S.D.N.Y. May
25, 1993) ("May 1993 Opinion"); St. Paul Fire
and Marine Ins. Co. v. Heath Fielding Ins.
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Broking Ltd., 1996 WL 19028 (S.D.N.Y.
December 30, 1996) ("December 1995
Opinion"). The facts relevant to the instant
motion are presented below.

St. Paul, a Minnesota corporation engaged
in the insurance and reinsurance business,
entered into a treaty retrocession contract
("Contract") with Farex G.I.E. ("Farexr') anrd
its constituent French insurance/reinsu¡ance
companies. Heath, a United Kingdom
insurance broker, negotiated the Contract on
Farex's behalf. The Heath brokers were
Duncan Playford ("Playford") and Johrt
MacKensie-Green ("MacKensie-Green").
Defendant Michael P. Kearney ("Kearney"),
previously employed as an insurance
underwriter by an affrliate of St. Paul,
accepted the Contract on St. Paul's behalf.
The Contract bound St. Paul to pay losses on
certain property risks insured by American
International Group, Inc. ("AIG") and
reinsured by Farex over a two-year period.

Two years after the execution of the
Contract, Farex sought payment from St.
Paul of approximately $40 million allegedly
due under the Contract. Thereafter, St. Paul
fiIed this action. St. Paul asserted fraud and
negligence clairns against Heath. With
respect to the negligence clairn, Count VI of
the Original Complaint alleged, inter alia,
that Heath (1) knew or should have known
that Kearney acted without authority, (2) did
not take proper steps to alert St. Paul, and (3)

made rnaterial misrepresentations concerning
the risks i¡rsured under the Contract.
Originaf Complaint Í{ 59-68, 92-96. The
Original Complaint frrther alleged that "[¿]
reinsu¡ance broker owes a duty of care as a
professional to all parties in the negotiation
and placement of reinsurance and retrocession
transactions." Id. f 93.

Heath moved to dismiss the Original
Complaint. The Court referred the motion to
Magistrate Judge Barbara A. Lee pursuant to
Federal Rule of Civil Procedure 636(bX1XB).
The Magistrate Judge issued a Report and
Recommendation dated November 15, 1991
("November 1991 Report"). The November
1"991 Report recommended dismissal of St.
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Pauf's negligence clairn because St. Paul
"ha[d] not identified any source of duty that
could give rise to a cause of action for
negligence agairnt Heath." November 1991
Report at 62-64. St. PauI never objected to
this portion of the Magistrate Judge's report.

In its May 1993 Opinion, the Court
addressed various objections to a number of
the rulings of the Magistrate Judge. St. Paul
Fire and Marine Ins. Co., 1993 WL 187778, at
*4-*8. As to the negligence clai¡n asserted
against Heath, the Court adopted the
Magistrate Judge's recommendation,
dismissing the claim with prejud.ice pursuant
to Federal Rule of Civil Procedure 12(bX6). Id.
at *8. The Court g¡anted St. Paul leave to
amend its complaint against Heath to
adequately allege fraud damages. Id.

In December 1993, St. Paul frled arr
amended complaint ("First Amended
Complaint"). The First Amended Complaint
expands St. Paul's clairns that Heath and
Farex rnisrepresented the risks insured under
the Contract, alleging that Heath made
misrepresentations to Kearney which induced
him to sign the Contract. First Amended
Cornplaint +201 {f 72-76. The First
Amended Complaint adds a cause of action
against Heath for negligent
misrepresentation. Id.fÍ189-95.
Specifically, St. Paul alleges that Playford
made false representations in November 1988
to induce Kearney to enter into the Contract
on behalf of St. Paul. Id. at {{ 48-50. The
clai¡n is based on a duty "to provide correct
information" arising out of "possession of
superior knowledge not available to Plaintiff;
taking positive actions to conceal the true
facts; knowledge that Plaintiff was acting
ulder a nistaken belief; the duty to disclose
present in every reinsurance transaction; or
creating a false irnpression by providing some
facts but concealing others." Id. I 192.

After the completion of discovery, Heath
moved for summar¡r judgment on St. Paul's
negligent misrepresentation clairn. Heath
argued that: (1) the Court had already ruled
that Defendant owed no duty to Plaintiff to
support a negligence claim, and (2) Plaintitr
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failed to demonstrate a "special relationship"
between it and Defendant. (See Def.'s Mem.
Supp. Mot. S.J. at 29-31.) That motion was
subsequently referred to Magistrate Judge Lee
to issue a report and recomrnendation-

The Magistrate Judge issued a Report and
Recommendation dated July 26, 1995 ("July
1995 Report"). The July 1995 Report
recommended that the Court grant Heath's
motion for summar¡r judgment. Jufv 1995
Report at 46. The Magistrate Judge held that
this Court's prior disrnissal of St. Paul's
negligence clairn constituted the "law of the
case, " barring the negligent misrepresentation
claim. Id. at 46-52. Alternatively, the
Magistrate Judge found St. Paul's negligent
misrepresentation claim legally insu-fficient
because nothing in the record showed a
"special relationship" between St. Paul and
Heath. Id. at 52-54. St. Paul objected to this
portion of the July 1995 Report purzuant to
Federal Rule of Civil Procedure 72.

In its December 1995 Opinion, the Court
adopted the Magistrate Judge's frnding that
St. Paul's negligent misrepresentation claim
was barred by the law of the case. St. Paul
Fire and Marine Ins. Co., 1996 WL 19028, at
*9. T?rus, the Court declined to review the
Magistrate Judge's alternate ruling
concerning the sufficiency of the negligent
misrepresentation clai¡n. Id. at *10.

On January 31, 1996, St. Paul frled a
motior¡ pursuant to Local Rute 3(j) and Rule
59(e), for reargument of the portion of this
Court's December 1995 Opinion granting
summary judgment to Heath on its negligent
misrepresentation claim. St. Paul also moved
for clarifrcation of the December 1995
Opinion. For the reasons set forth below, the
motion is denied.

DISCUSSION

I. St. Paul's Motionfor Reargument

A. The Leeal Standards of Rule 59(e) and
Local Rule 30)

The standards governing a motion for
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reargument pr.rrsuant to Local Rule 36) and a
motion to amend judgment pursuant to Rule
59(e) are identical. tFNll See. €.8.,
Monaghan v. SZS 33 Assocs., L.P., 153 F.R.D.
60,65 (S.D.N.Y.1994).

FNl. Because the standard for St. Paul's Local

Rule 3(j) and Rule 59(e) motion is the same, the

Court refers to the motion as a "motion for
reargument. "

Local Rule 3(i) provides in pertinent part:
"there shall be served with the notice of
motion lfor reargumentJ a memorandum
setting forth concisely the matters or
controlling decisions which counsel believes
the court has overlooked." S.D.N.Y. R. S(il.
In order for a court to grant reargument, a
movant must demonstrate that the Court
overlooked factual matters or controlling
decisions put before it in the underlying
motion. Walsh v. McGee, 918 F.Supp. I07,
110-11 (S.D.N.Y.1996); Monaghan, 153 F.R.D.
at 65. A motion for reargument "may not
advance new facts, issues, or arguments not
previously presented to the court." Walsh,
918 F.Supp. at 110 (citing Litton hrdus., Inc. v.
Lehman Bros. Kuhn Loeb, Inc., No. 86 Civ.
6447, L989 WL 162315, at *3 (S.D.N.Y. Aug.4,
1989).

l1lt2l To avoid repetitive arguments on
issues already considered fully by the court,
*202 local RuIe 3(i) and Rule 59(e) are
narrowly constrrred and. strictly applied. In re
Houbigant, Inc., 914 F.Supp. 997, 1001
(S.D.N.Y.1996); Ameritrust Co. Nat'l Ass'n v.
Dew, 151 F.R.D. 237,238 (S.D.N.Y.1993). A
motion for reargument "is not a motion to
reargue those issues already considered when
a party does not like the way the origin^a.l
motion was resolved." In re Houbigant, 914
F.Supp. at 1001. Moreover, as this Court has
previously held, reargument is not a "fonrm
for new theories or for 'pluggrng the gaps of a
lost motion with additional matters.' " CMNY
Capital, L.P. v. Deloitte & Touche, 82L
F.Supp. L52, 162 (S.D.N.Y.1993) ([,owe, J.)
(citing l\¿tcMahan & Co. v. Donaldson, Lufkin
& Jenrette Secs. Corp., 727 F.Supp. 833, 833
(S.D.N.Y.1989)). Nevertheless, when the
requisites of a motion for reargument have not
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been met, a court may address the merits of
the movant's argument to apprise the movant
that, even if reargument had been permitted,
it would have been unsuccessfirl. See, e.g., id.

B. St. Paul's Claims for Reargument

St. Paut essentially makes the following
three claims in support of reargument: (1) the
Court "inadequately considered" caselaw that
negligent misrepresentation sounds in fraud,
which would preclude application of this
Court's dismissal of its negligence claim as the
Iaw of the case; (2) tfre Court overlooked
caselaw that its negligent misrepresentation
claim is based on a different kind of duty than
the previously dismissed negligence clairn;
and (3) the Court overlooked the discretionary
nature of the "law of the case" doctrine in
light of new evidence establishing a "special
relationship" between it and Heath.

1. Negligent Misrepresentation as a Fraud
Claim

t3l St- Pauf's assertion that its negligent
misrepresentation claim is a fraud-based clairn
raises the very same ¿rrgrrment previously
considered and rejected by this Courb in its
December 1995 Opinion. St. Paul Fire and
Marine krs. Co., 1996 WL 19028, at *9 n.24.
The Court held that negligent
misrepresentation is not a fraud action" as its
essential elements (e.g., duty of care) differ
from fraud (e.g., scienter). Id. Because St.
Paul has failed to cite any controlling
decisions overlooked by the Court in the
December 1995 Opinion, its motion for
reargument on this ground is denied. tFN2l

FN2. In further support of this argument, St. Paul

contends that this Court's May 1993 Opinion,

which held that a fraud action may lie where a party

has a duty to disclose information, casts doubt on
its finding in the December 1995 Opinion that

negligent misrepresentåtion is not a fraud action.
(See Pl.'s Mem. Supp. Mot. Recons. at 4.) St. Paul

never argued this point in its original motion. To

do so in a motion for reargument is improper.

See, e.g., McMahan & Co. v. Donaldson, Lufl<in

& Jenrette Secs. Co.,727 F.Supp.833,834
(S.D.N.Y.1989) (denying reargument on issue not
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previously raised by movant in originat motion

because motion cannot "plug gaps" with additional

matters).

2. Duty Alleged
Misrepresentation Claim

in Negligent

St. Paul also seeks reargument because, it
claims, a "fundamental" difference exists
between the duty of a negligent
misrepresentation claim (pleaded in the First
Amended Complaint) and a negligence claim
(pteaded in the Original Complaint). (See PI.'s
Mem. Supp. Mot. Recons. at 6-11; Pl.'s Mem.
Further Supp. Mot. Recons. at 8.) St. Paul
¿rrgues that the Court overlooked caselaw that
its negligent misrepresentation claim is based
on a different duty than the previously
dismissed negligence claim. The Court,
however, did not "overlook" St. Pauf's "new
duty" claim. To the contrary, the Court's
December 1995 Opinion explicitly addressed
the argument, [FN3] but sirnply did not agree
with *203 Plaintiffs characterization. St.
Paul Fire and Marine Ins. Co., 1996 WL
19028, at *10. The Court found no
fundarnental difference between tlre negligent
rnisrepresentation claim, which was simply
rnore detailed, and the previously dismissed
negligence claim. Id. at *10 n 25. The court
held that the duty element of both claims
"aros[e] out of the same factual predicate." Id.
at *10.

FN3. In fact, the December 1995 Opinion discusses

the same paragraphs of the Original Complaint and

the Fi¡st Amended Complaint ttrat St. Paul cites in
its Memorandum of Law in Support of Motion for
Reconsideration or Reclarification. Compare St.

Paul Fi¡e and Marine lns. Co., 1996 WL 19028, at
*9-*10 n. 25 (discussing l{ 68, 93-94 of Original

Complaint in conjunction with {{ 72-75, 190, 192

of First Amended Complaint) with Pl.'s Mem.

Supp. Mot. Recons. at 10-11 (comparing fÍ 68, 94

of Original Complaint wiúr Fi¡st Amended

Complaint).

Here, once again, St. Paul offers no set of
facts or caselaw overlooked by the Court in
reaching its determination- [FN4j Even if the
Court granted reargrrment on this ground, St.
Paul's "new duty" clairn is unavailing. In the
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Origiinal Complaint. St. Paul alleged that "[a]
reinsurance broker owes a duty of care as a
professional to all parbies in the negotiation
and placement ofreinsurance and retrocession
transactions." Originål Complaint { 93-
Similarly, in its motion papers, St. Paul bases
its negligent misrepresentation claim on
"allegations that Heath acted as a professional
independent reinsurance broker." (See Pl.'s
Mem. Supp. Mot. Recons. at 7.) These clairns
allege the same duty, that of a "professional
broker" to a rei¡surer. Thus, contrary to St.
Paul's argrrment, no new duty has been
asserted.

FN4. St. Paul also argues that the Court overlooked

the fact that the Original Complaint did not include

a negligent misrepresentation claim and, thus,

incorrectly 'conclud[ed] that the new negligent

misrepresentation claim was always part of St.

Paul's negligence claim that had been dismissed."
(See Pl.'s Mem. Supp. Mot. Recons. at 9-10.)
Once again, St. Paul attempts to make arguments

not previously raised in its original motion. Thus,

reargument is irnppropriate on this ground. In any

event, St. Paul's argument is unpersuasive because

it misperceives this Court's "law of the case"

ruling. Contrary to St. Paul's reading of the

Court's December 1995 Opinion, the Court did not

lurd that St. Paul pled negligent misrepresentation in
the Originat Complaint, thereby requiring dismissal

under the "law of the case" doctrine. Rather, the

Court discarded St. Paul's negligent

misrepresentation claim because it agreed with the

July 1995 Report's furding that St. Paul "had not

identihed any source of a duty that could give rise

to a cause of action for negligence agairst Heath."

St. Paul Fire and Marine Ins. Co., 1996 WL 19028"

at *9. This ñnding pertained to all negligence

claims, including negligent misrepresentation. Cf.
Hudson Eng'g Assocs. v. Kramer, 204 

^.D.Zd277,277,614 N.Y.S.2d 157, 158 (2nd Dep't 1994)

(upholding summary judgment for defendant on

negligence and negligent misrepresentation claims

because no triable issue of fact existed as to

whether defendant owed duty of care to plaintiff).

3. Failure to Properþ Exercise Discretion

St. Paul argues that the Court "failed to
give proper consideration" to the discretionar¡r
natr¡re of the law of the case doctrine in light
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of new facts evidencing its "special
relationship" with Heath. (See PI.'s Mem.
Supp. Mot. Recons. at 11-13.) St. Paul,
however, did not make this argument before
the Court in its original motion. This new
assertion, therefore, does not provide a basis
for reargument. See, e.g., Walsh, 918 F.Supp.
at 114-15 (denying reargument because
movant did not raise argument in original
motion).

C. Negligent Misrepresentation Claim
Would Still Fait

[4] Even if the Court granted St. Paul
reargument on its "special relationship"
claim, it would prove uravailing. In the July
1995 Report, Magistrate Judge Lee found St.
Paul's negligent misrepresentation claim
legally insufficient because the record failed to
reflect a "special relationship" between St.
PauI and Heath. July 1995 Report at 52-54.
The Court agrees-

[5][6] Under New York law, there is no cause
of action for negligent misrepresentation
absent a "special relationship of trust or
confidence between the parties." American
Protein Corp. v. AB Volvo, 844F.2d 56, 63-64
(2d Cir.), cert. denied, 488 U.S. 852, 109 S.Ct.
136, 102 L.Ed.2d 109 (1988). Something more
than the trust and reliance between an
ordinary buyer and seller must be established.
Id.; Estate of T.C. Sabarese v. First Nat'l Inv.
Cotp., No. 92 Civ. 8139(LAP), L994 WL
573320, at x4 (S.D.N.Y.1994). Furthermore,
to establish a special relationship, an "am's
tength business relationship is not enough."
United Safety of Arn., Inc. v. Consolidated
Edison Co., 213 A.D.2d 283,623 N.Y.S.2d 591,
593 (lst Dep't 1995); see. e.g., Banque Arabe
Et Int'l D'Investissement v. Maryland Nat'l
Bank, 819 *204 F.Supp. 1282, L292-93
(S.D.N.Y.1992) (no "special relationship"
found between sophisticated financial
institutions who negotiated agreement in
arms-length transaction), affd, 57 F.3d 146
(2d Cir.1995). Finally, where no triable issue
of fact as to the "special relationship" element
exists, srunmarJr judgment on the negligent
misrepresentation clain is appropriate. See,

e.g., Congress Fina¡- Corp. v. John Morrell &
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Co., 790 F.Supp. 459, 474 (S.D.N.Y.1992)
(g¡anting srunma.rl¡ judgment for defenda¡rt on
negligent misrepresentation claim upon
frnding no evidence tl-at parties had "closer
degree oftrust and confidence" than ordinary
contractual relationship).

t7lt81 St. Paul contends that a professional
"independent insurance broker owes a duty of
care" to a third-party reirsurer who contracted
with its principal. (See Pl.'s Mem. Supp. Mot.
Recons. at 8, 13 (citing Ambassador Ins. Co. v.
T?uly Nolan of Am., Inc., 5I4 F.Supp. 985
(S.D.N.Y.1981) ( "Ambassador I")).) St. Paul's
argument fails. An ordinary relationship of
broker to insurer does not, by itself, give rise
to a "special relationship." See Ambassador
Ins. Co. v. Euclid Servs., Inc., No. 80 Civ"
1235 (CBM), 1984 WL 341 (S.D.N.Y.1984)
("Ambassador II"). tFNSl St. PauI asks this
Court to extend the law to permit any conduct
by a broker wit,L regard to rei¡surer who
contracts with its principal to result in a
"special relationship." This request has no
basis in law or the facts ofthis case.

FN5. St. Paul's reliance on Ambassador I is

unpersuasive, as the court subsequently dismissed

plaintiff insurer's negligent misrepresentation claim

on a motion for summary judgment. See

Ambassador tr, 1984 WL 341, at *4. [n that case,

the court held that no "special relationshþ" arose,

as a matter of law, fiom the "normal relationship of
broker to insurer." Id. Two factors convinced the

court that no "special relationship" existed between

the parties. First, there was no contract binding

plaintiff irsurer and defendant broker. Id. Second,

'nothing in their conduct [during negotiations]

created a special relationship." Id. Because plaintiff
failed to show that defendant had assumed

obligatiors beyond the conventiornl duties of a

broker as in other cases, the court granted suûrmary
judgment on the negligent misrepresentation claim
to defendant. Id. In this case, nothing in the record

suggests that Heath assumed any responsibilities

beyond its conventional duties as a broker.

St. Paul also argues that its "face-to-face
negotiations" with Heath grve rise to a
"special relationship." (See Pl.'s Mem. Supp.
Mot. Recons. at 13 (citing MEI Int'l Inc. v.
Schenkers Int'l Forwarders, Inc., 807 F.Supp.
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979 (S.D.N.Y.1992); Polycast Technology
Corp. v. Uniroyal, Inc., 792 F.Supp. 244
(S.D.N.Y.1992).) tFN6l Contrary to St.
Paul's assertions, "ordinan¡r arm's length
negotiations" do not create a special
relationship sufficient to sustain an action for
negligent misrepresentation. American
Protein Corp., 844 F.zd at 64; see also,
Accusystems, Inc. v. Honeywell Information
Sys., Inc., 580 F.Supp . 47 4, 481 (S.D.N.Y. 1984)
(finding no special relationship between
plaintiff buyer and defendant seller aft'er
months of negotiations and assurances by
defendant's salesmen as to quality of goods);

Sanitoy, Inc. v. Shapiro, 705 F.Supp. 152, L55
(S.D.N.Y. 1989) (if seller's "representation that
a buyer can rely on his expertise and the
buyer's reliance were enough to create the
necessarJ/ special relationship, the exception
would swallow the rule.").

FN6. In further support of this ârgument, St. Paul

cites Mallis v. Bankers Trust Co., 615 F.zd 68, 82-

83 (2d Cir.1980), cert. denied, 449 U.S. 1123, LOI

S.Ct. 938, 67 L.EÅ.2d 109 (1981). The Mallis

court applied the majority rule, derived from $ 552

of the Restatement (2d) of Torts, which provides:

"that the seller be acting in the course of his

business, that the information be supplied for the

guidance of the buyer, and that the buyer justifiably

relied on it." Id. at 83. The Second Circuit
predicted that the New York courts would adopt the

Reståtement test. Id. However, in 1989, the New
York Court of Appeals rejected the Restatement

test, adopting the more-restrictive limited privity
rule. See Ossining Union F¡ee Sch. Dist. v.

Anderson, 73 N.Y.2d 417, 541 N.Y.S.2d 335, 338,

539 N.E.2d 91, 95 (1989) (defining duty element

"more narrowly than other jurisdictions" and

rejecting Restatement rule). Accord Susan L.
Martin, If Privity is Dead, Let's Resurrect It:

Liability of Professionals to Third Parties for
Economic Injury Caused By Negligent

Misrepresentation, 28 Am. Bus. L.I. 649, 656
(1991) (noting Ossining 's rejection of
Restâtement's actually foreseen test and adoption of
limited privity rule); Michael W. Martin, Fairness

Opinions and Negligent Misrepresentation:

Deñning lnvesfnent Bankers' Duty to Third-Party
Shareholders, 60 Fordham L.Rev. 133, 153-156

(1991) (same). Thus, Mallis is unpersuasive.
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The cases upon which St. Paul relies to
support this argument are not analogous. In
*205 MEI Int'I Inc., the plaintiff sought the
professional advice of the defendant, a customs
broker that "held itself out as an expert." 807
F.Supp. at 986. The court imposed a duty of
care on the defendant because the plainti-ffs
specific request that the defendant act as an
"honest broker," as it had done on two prior
occaÊions, created â reasonåble expectation
between the parties that the plaintiff would
rely on the defendant's professional advice.
Id. Here, on the other hand, Heath negotiated
with St. Paul on Farex's behalf. There is
nothing in the record to suggest that St. Paul
sought Heath's advice. Nor does the evidence
in the record support a frnding that Heath
acted as a "broker" ("honest" or othervrrise) on
St. Paul's behalf.

Polycast is also distinguishable. In that
case, the corporate defendants sold their
subsidiary to the plaintiff. Polycast, 792
F.Supp. at 247. In denying defendants'
summarJ¡ judgrnent motion, the court found a
special relationship between the parties
because the defendants "repeatedly vouched
for their projections" of the earnings of the
subsidiar¡1, had superior information
throughout the negotiations, and formed a
new corporation capitalized with over $100
million to effect the transaction. Id. at 270-
Inthis case, by contrast, no evidence suggests,
nor does St. Paul assert, that Heath made
assurances, promises, or warranties to induce
St. Paul to sign the Contract. No evidence in
the record supports a finding that the
negotiations for the Contract required any
additional effort or investment by Heath to
effect the trarsaction.

Lastly, St. Paut argues that the "long-term
relationship between Kearney and Heath"
gives rise to a "special relationship." (See

Pl.'s Mem. Supp. Mot. Recons. at 14 (citing
Ttromas v. N.A. Chase Manhattan Bank, 1

F.3d 320 (5th Cir.1993).) St. Paul's reliance
on Thomas is misplaced. In that case, an
investor, not a party to the case, hired
defendant broker to locate an investment
partner. Thomas, 1 F.3d ãt 322. Defendant
contacted plaintiff, its business cohort on other
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projects, as a prospective partner for the
investor. Id. at 327. Defendant sought a
broker's fee from plaintiff and the investor.
Id. at 324. Plaintiff formed a partnership
with the investor based on defendant's
assurances that the investor v/as a "highly-
valued client"; the relationship, however,
provedruinous. Id. at 322.

Plaintiff sued defendant for negligent
misrepresentation and the court found à
"special relationship" between the parties
based on their prior dealings and evidence in
the record that defendant approached plaintiff
for a "broker's fee." ld- at 327. The court
held that defendant "was not directly
opposite" to plaintiff in the trarsaction, but
instead served as an "intermediarSr" between
plaintiff and the investor. Id. at 324. Here,
nothing in the record suggests that Heath
served in any way as a broker on St. Paul's
behalf or that Heath acted as an
"intermediary" between St. Paul and Farex.
Thus, Thomas is inapposite.

As the foregoing discussion has
d.emonstrated, the cases finding a "special
relationship" between parties with prior or
ongoing dealings involve more intirnate
associations than ordinar¡l business
transactions. See, e.g., Bro\¡¡n v- Stinson, 821
F.Supp. 910, 915 (S.D.N.Y.1993) (frnding
"special relationship" between defendant
investrnent advisor and plaintiff because
plaintiff relinquished control of her money to
defendant and viewed defendant as her
advisor); Mathis v. Yondata, 125 Misc.2d 383,
480 N.Y.S.2d 173, L78 (Sup.Ct. Monroe
County L984) (denying defendants' motion for
sunmarJ¡ judgment on negligent
misrepresentatíon clairn because detailed
promises, representations, and warranties
made by defendants for purpose of guiding
plaintiffs in business relationship created
"special relationship" between parties)i
Coolite Corp. v. American Cyanamid Co., 52
A.D.2d 486, 384 N.Y.S.2d 808, 811 (1st Dep't
1976) (finding "intrinsically [ ì more intimate
association" than ordinary business
relationship between parties because
defendant required plaintiffs to form new
company with solid capitalization before
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parties could enter distributorship agreement);
see aÌso supra pp. 204-05 (distinguishing MEI,
Polycast, and Thomas ).

Nothing in the record shows that Heath
cornrritted itself to Íì.ny additional effort,
expense, or warranty with regard to the
Contract. As evidence of a special
relationship, *206 St. Paul offers: (1)

Kearney's testirnony concerning his prior
dealings with Heath and their discussions
about the Contract, and (2) MacKensie-Green's
testimony regarding his relationship with
Kearney. This evidence, however, does not
fall within the rubric of essential factors
required by caselaw to create a "special
relationship."

The portion of Kearney's deposition relied
upon by St. Paul indicates the following: (1)

Kearney first spoke to Heath about the
Contract in mid-October 1988; (2) Kearney
requested additional loss information from
Heath; (3) Playford told Kearney that the
lineslip was "rururing very well, although
some of the accounts still had a way to go"
before executing the renewal slip; and (4)

Kearney dealt primarily with Playford and
MacKensie-Green at Heath, which was one of
the top frve brokers providing business to St.
Paul. (See PI.'s Objections July 1995 Report at
26-27 (clting Kearney Dep. at 13, 18-19, L250,
1283-85 attached at Ex. B, at G and H to App.
Exs. Pl.'s Objections July 1995 Report
("Kearney Dep.").)) This testimony shows
nothing more than arr ar¡n's length business
transaction tFNTl

FN7. A portion of the Kearney deposition which St.

Paul fails to cite supports the Court's conclusion.

In his testimony, Kearney made clear that St. Paul

and Heath occupied "opposing" sides, negotiating

vigorously to achieve their own ends. See Kearney

Dep. at 2I-22 (descrlbing negotiations as "we were

at opposing [sidesl--it's quite normal for a broker-
we call it broking, to broke an underwriter, It's how

business is done."). Kearney further testified that he

independently judged Heath's presentation of the

Contract, which he skeptically viewed as a 'broker
argument." See id. at 32 ("Í agreed with

[Playford] ... that the worst case scenario ... would
be about $2-ll2 million.... Now, John's a broker.
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This was part of his broker argument, but given

what we were discussing, I agreed with his

analysis ").

In its brief, St. Paul asserts that
"MacKensie-Green a¡rd Kearney testified t,Lat
they had a relationship oftrust and reliance."
(See PI.'s Mem. Supp. Mot. Recons. at 14.) In
fact, MacKensie-Green testified that he had a
"good relationship" with Kearney. (See

MacKensie-Green Dep. at 158.) The fact that
the parties had a "good relationship" does not
evidence that they enjoyed a special
relationship more "intirnate" than an ordinar¡l
business relationship.

Accordingly, the court frnds nothing in the
record to support the existence of a special
relationship between St. Paul and Heath.
Thus, even if the Courb were to grant
reargument, Heath would again prevail on its
motion.

II. St. Paul's Motion for Reclarification

St. Paul asks the Court to clarifo the portion
of the December 1995 Opinion that states:
"[tlhe Magistrate Judge found that Plaintiff
failed to point to any duty owed to St. Paul by
Heath." (See Pl.'s Mem. Supp. Mot. Recons. at
16 (citing St. Paul Fire and Marine Ins. Co.,
1996 WL 19028, at *9.)) St. Paul claims that,
without clarifrcation, "Heath might argue
that, in the context of St. Paul's fraud claim,
this Court had determined that it would not
have a duty to disclose omitted material facts
to St. Paul...." (Id.) The Court's Decernber
1-995 Opinion" however, made clear that its
prior dismissal of St. Paul's negligence claim
precluded St. Paul from pleading add.itional
negligence clai¡ns. St. Paul Fire and Marine
Ins. Co., 1996 WL 19028, at *9. In no way does
the December 1995 Opinion suggest that St.
Paul's fraud clai¡n is now dismissable. Thus,
that portion of the December 1995 Opinion is
self-explanatory and need not be clarifred.

CONCLUSION

For the foregoing reasorìs, St. Paul's motions
for reargrrrnent and clarification of its
December 1995 Opinion are denied.
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It Is So Ordered.

976 F.Supp. 198

END OF DOCUMENT
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3, 2001 between Stan Winston Creatures, Inc.,
and Toys "R" IJs (id., f 21, Ex. A).

Plaintiffs allege that defendants made
fraudulent representations to induce them to
enter into the agreement (Complaint ff 13-

18). They allege that on April 3, 200L,
defendants Eyler, Kornblum, and Staley met
with Winston to discuss entering into an
agreement. Eyler brought a scale model of the
new Toys "R" IJs store located in Tirnes
Square, to the meeting, and stated that Toys
ilRrr Us would create a permanent Stan
Winston "store within a store" at that
prominent retail location (id., f f 13-14). Evler
asserted that the Winston store would "grow
as the busirress grew" and would be in place
for the opening ceremony of the new Ti:rres
Square store, which was to be a major public
relations extravaganza (id., f 15). Plaintiffs
assert that they were told by Eyler that he
planned to create a new image for Toys "R"
IJs, and change the store from a toy
supermarket to a more upscale store that sold
exclusive products (id., n 16). Eyler,
Kornblum, and Staley are further alleged to
have represented that the Winston figrrres
would be sold in aÌl Toys "R" IJs stores (id., f
17).

Kornblum is alleged to have told Winstorl
on a June 1, 2001 conference call with Staley
and defendant Gatto, that Toys "R" Ifs had
708 stores in the United States and stores in
26 other countries "and that the toys would be
sold in all of these countries and stores
throughout the world and that hundreds of
thousands of collectors came irrto Toys 'R' Us
to buy such toys" (Complaint { 18). Gatto is
alleged to have claimed that Toys "R" IJs "had
an established customer base for the toys arrd
that Toys 'R' IJs could bring down the cost of
making the toys because Toys 'R' Us had
leverage with factories" (id.).

+2 The Licensing Agreement is for an initial
term of three years with an option to renew,
and contains (1) a general merger clause; (2)

indemnifrcation clauses for both licensee and
licensor; (3) a requirement for Toys "R" IJs to

Supreme Court, New York County

STAN WINSTON CREATURES,INC. and
Stan Wiruton, Plaintiffs,

v.
TOYS "R" IJS, INC., Warren Kornblurn,
Andrew R. Gatto, Greg Staley, and John

Eyler, Defendants.

No. 604183/02

Sept. 1,2004.

HERMAN CAHN, J.

*1 Defendants move to dismiss the amended
complaint for failure to state a cause of action,
CPI;R 32Ll(aX7), and for faifure to plead fraud
and negligent misrepresentation with the
requisite detail, id., 3016(b). The complaint
essentially claims that defendants rnade false
representations in order to induce plaintiffs to
enter into a licensing agreement.

The Facts as Alleged:

Plaintiff Stan Winston is an award winning
creator of creature-frgrrres for the fitm
industry. Plaintiff Stan Winston Creatures,
Inc., is a production compilry, wholly-owned
by Winston. Defendant Toys "R" Us is a
retailer of toys and children's products. The
individual defendants were executives at Toys
"R" {Js.

In the fall of 2000, plaintiffs were designing
monster frgures for the production of a motion
picture series called "Creature Features," to
be aired on the Cinemax and Home Box Ofüce
("HBO") cable networks. The figures created
for these movies were to become the basis of a
new line of high-quality collectible toys.

In February 2001, the figures were
displayed at a toy industry fair. They evoked
signifrcant interest from retailers (Complaint
{ 11). At that time, plaintiffs and Toys "R" IJs
discussed a possible license for Toys "R" IJs to
market, promote, and sell the frgures. A
licensing agreement was entered into on July

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002879



Slip Copy
*2 (Cite as: 2004 WL 1949071 (N.Y.Sup.), 2004 N.Y. Slip Op. 50969(tD)

Page 897

customers for the figures; (3) did not have
leverage with factories, thereby resorting to
the same manufacturer that plaintiffs had
originally found; and (4) never intended to
creâte a perrrranent "store within a store" for
plaintiffs at its Times Square location.
Plaintiffs assert that Toys 'R' Us only
designed their project to be temporary, and
that it only briefly featured the Stan Winston
figures as part of a retail exhibit (Complaint {
1e).

Plainti-ffs further allege that Toys "R" IJs
refused to manufacture, market, and sell the
figures, and to pay royalties and. design costs
(Complaint { 45).

The amended complaint asserts five causes
of action: (1) fraud against all defendants; (2)

negligent misrepresentation against all
defendants; (3) breach ofcontract against Toys
"R" Lfs; (4) a dernand for a declaration that the
Agreement be deemed terminated due to
breach by Toys "R" IJs; and (5) a permanent
injunction ælainst Toys "R" Us, restraining it
from any further use of plaintiffs' name in
connection with the manufacturing,
marketing, or sale of plaintiffs'products.

*3 Plairrtiffs seek damages in excess of
$25,000,000.00.

Discussion:

On a motion to dismiss for failure to state a
claim, CPLR 32lL(a\7), "the court should
accept as true the facts as alleged in the
complairrt, accord plaintiffs the benefit of
every possible favorable inference, and
determile only whether the facts as alleged frt
within any cogaizable legal theory' (Ark
Bryant Park Corp. v. Bryant Park Restoration
Cor?., 285 A.D.zd 143, 150 llst Dept 2001]
[citations omitted] ). "Moreover, the
interpretation of an unambiguous contract is a
question of law for the court, and the
provisions of the contract delineating the
rights of the parties prevail over the
allegations set forth in the complaint" (id.

lcitations omittedl ).

Fraud

make an advance payment of $1,000,000.00 to
Stan Winston Creatures, Inc.; (4) a clause
stating that the territory covered by the
Agreement was "lw]orldwide, ir afl
distribution charurels currently existing or
hereafter developed, including, without
limitation, retail stores and the internet;" (5) a
provision that the licensor would source the
factories to manufacture the first two series;

tFNll (6) a provision that the parties would
mutually select the factories for all series
thereafter, with the licensor having frnal
approva-l over the selection; (6) a requi¡ement
that the licensee purchase a minimum of
125,000 units for resale in each series during
the term; and (7) a termination provision for
the licensee, providing that the licensor has 30
days to cure; but that if the default went
ulcured, the licensor would receive all accrued
royalties and t,Le licensee would obtain a
partial refund of the $1,000,000.00 original
payment minus $1.00 for each item already
produced (Complaint Ex. A).

FNl. "Series" is defined as a set of related action

ñgures pertaining to the same motion picture; the

first set was required to include five figures and

later series were required to consist of no less than

five (Agreement at 3).

The Agreement also included a specific
"Promotions" clause stating, in part, that:

Licensee shall use its best efforts to market
arrd promote the sale of Licensed Articles,
including, without lirnitation, conducting a
public relations campaign to announce the
lau¡rch of each ne\¡¡ series of Licensed
Articles, the placement of Licensed Articles
on end cap display fìxtures in each store in
which the Licensed Articles are sold and the
placement for sale of Licensed Articles in
Licensee's store in Tirnes Square, New York
City after such store is open

(Ag¡eement at 5.)

Plaintiffs allege that after executing the
Agreement, they discovered that Toys "R" IJs
(1) did not own or control stores outside the
United States and, therefore, could not require
foreign stores to sell the frgures; (2) did not
have a ready market for high quality
collectibles or hundreds of thousands of
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Records, Irrc., 98 N.Y.2d 562, 569 t20021 ).
"Evidence outside the four corners of the
document as to what was really intended but
unstated or misstated is generally
i¡radmissible to add or vary the writing"
(W-\M.W. Assocs., Inc. v. Giancontieri, 77
N.Y.2d L57, 162 t19901 ).

+4 The Agreement contains both a no-oral-
modifrcation clause (at 11) and a merger
clause (at L2). The merger clause provides:

This Agreement constitutes the entire
agreement between the parties regarding
the subject matter hereof and supersedes
and replaces ¿ury and all prior agreements
and understandings between them regarding
such subject matter.

Plaintiffs' assertions of alleged pre-contractual
representations, forming the fou¡rdation of the
fraud claims, are not actionable because to
recogrrize them would be to impermissibly add
to the parties' written agreement, rundng
afoul ofthe aforestated principles. In addition,
any possible reliance upon such
representations would have been unjustified
(Kaufrnan v. Cohen, supra ) due to the fact
that the Agreement clear and unambiguous as
it is is frrlly integrated, and perrrits of no
other terms which are not e:rpressed therein
(Pine Equity NY, Inc. v. Manhattan Real
Estate Equities Group LLC,2 ADSd 248 llst
Dept 20031 ). Indeed, this is especially so here,
where the parties took pains to articulate
their "Representations," which do not include
the various alleged pre-contractual
representations alleged herein (Complaint Ex.
A at 6-8). Nor, as noted, do those
representations appear in the specific
provisions addressing the parties' "Business
Tenns and Conditions" (id., at 1-6).

Distinct of the foregoing, certain of the
allegations fail to make out a viable claim
under the pleading requirernents peculiar to
fraud. For example, it is alleged that
defendants falsely represented that Toys "R"
Us had an established customer base for the
frgures and an ability to keep manufacturing
costs at a minirrrum due to its leverage with
factories. Plaintiffs allege that Toys "R" IJs
representatives inforrned them, after they
entered into the Agreement, "that sales could

To plead a cause of action for fraud,
ptaintiffs must allege: (1) a representation of
material fact; (2) the falsity of that
representation; (3) knowledge by the parby
that made the representation that it was fa-lse

when made; (4) justifiable reliance; and (5)

injury ( Kau-frnan v. Cohen, 307 A.D.2d 113,
119 [1st Dept 2003] ). In addition, CPLR
3016(b) requires that a fraud clai¡n be pleaded
in sufficient detail to give adequate notice of
the incidents complained of (Houbigant, Inc. v.
Deloitte & Touche LLP, 303 A.D.2d 92,97 [lst
Dept 20031; Fort A¡n Cent. School Dist. v.
Hogan, 206 A.D.zd 723,724 [3d Dept 1994] ).

Defenda:rts respond that the alleged
misrepresentations are not actionable in light
of an express "Promotions" provÍsion in the
Agreement (at 5), making no mention of a
permanent "store within a store." Rather, that
provision obligates Toys "R" Us to irnplement
the "placement" of the rffi¡ston figures on
display fi.xbures, and "in Licensee's store in
Times Square, New York City a.fter such store
is opened" (Complaint Ex. A at 5).

Defendants also argue that the merger
clause in the Agreement (at 12) bars plaintiffs
from asserting any reasonable reliance upon
oral representations which may have preceded
the Agreement.

Defendants' position is correct. The
Agreement is permeated with details of the
parties' working relationship u¡rder mrmerous
chapter headings, including "Licensed
Property," "Licensed Articles," "Tetritory,"
"Seriesr" "Royalties,'r ¡tsouÍcing,"

"Promotions," and even a provision entitled
"Stan Winston Website," which addresses the
licensor's right to maintain an Internet
website (Complaint Ex. A al 1-6). The
Agreement a-Iso sets forth, in si¡nilar detail,
matters such as "Representations," consisting
ofthe parties'representations to each other in
connection with their business relationship
(id., at 6-8), "Indemnifrcation," "I-nsurance,"
and "Miscellaneous" poirrts of agreement (id.,
at 8-12). All the provisions are clear and
unambiguous and are, therefore, enforceable
no more or no less to the extent of the "plain
meaning" of their terms (Greenfreld v. Philles
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not be expected to be better because Toys 'R'
Us' primary demograph-ic ìvas not the more
mature collectors of such toys but was actually
'mothers buying for 6 and 7 year olds' "
(Complaint f 19lbl ), uttd that Toys "R" IJs
would use the same manufacturer that
Winston originally used to make the figures
(id., f 19[c] ).

causes of action for fraud is granted"

Ne gligent Misrepresentation

It is ptaintiffs' burden to provide sufFrcient
particularized atlegations of all the essential
elements of fraud, including a false statement
(Lovett v. Allstate Irrs. Co., 86 A.D.2d 545,546
flst Dept 1982] ["In proving an allegation of
fraud, an essential element is that the
representation must have been false when it
was rnade"l, affd 64 N.Y.2d 1124 t19851 )-
Ptaintiffs fail to plead in sufrcient detail how
the above representations are false.

The information regarding Toys "R" IJs'
prirnary demogtaphic does not contradict Toys
rrRrr IJs' alleged statement of having an
established customer base for the figrrres.
Even if it were true that Toys rrRrr Us
customers prirnarily consisted of mothers
buying toys for their 6 and 7 year olds, and
that the frgures did not appeal to these type of
customers, this did not necessarily mean that
there was no established customer base for the
figures.

*5 In like fashion, the information regarding
Toys xRrr LIs' intention to use the same
manufacturer originally located by Stan
Winston" does not necessarily run afoul of
defendants' alleged representation of having
leverage with factories to produce the frgures
more profrtably. More importantly, the
provision entitled "Sourcing" (Agreement at 4)
provides that: (1) plainti-ffs were responsible
for sourcing the factories to manufacture the
first two series; (2) the parties would mutually
select the factories for all series thereafter;
and (3) plaintiffs would retain final approval
rights over the selection of factories.
Plaintiffs' allegations, which are contradicted
by the exqlress terms of the Agreement, camnot
be presumed to be trrre (e.8., Skillgames, LLC
v. Brody, 1 ADBd 247 lLst Dept 20031).

Accordingly, the motion to dismiss the
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A ctaim for negligent rnisrepresentation
exists where: (1) a special relationship oftrust
or confidence existed, thereby creating a strict
duty for the defendant to impart cortect
information to the plaintitr; (2) the
information given was false; and (3) there was
reasonable reliance upon the i¡formation
given (Hudson River CIub v. Consolidated
Edison Co., 275 A.D.2d 2t8, 220 [1st Dept
20001 ). This claim cannot be predicated on a
duty arising out of a contract; the duty must
arise independent of contract (Rodin Props.-
Shore MalI N.V. v. Ullman, 264 4.D.2d367,
368 tlst Dept 1999ì; Winter v. Beale, Lynch &
Co., 198 A.D.2d L24, L25 [Lst Dept 1993], lv
denied 83 N.Y.2d 944 tL994l ). CPLR 3016(b)
also requires negligent misrepresentation
claims to be pleaded in sufFrcient detail
(Tarzia v. Brookhaven Natl. Lab.,247 A.D.2d
605 t2d Dept 1998ì ).

Plaintiffs argue that the negligent
misrepresentation claim is properþ pleaded,
based on a¡r asserted special relationship
resulting from: (1) Toys "R" IJs' superior
knowledge; (2) the fact that the statements
were made during face-to-face negotiatiorrs;
and (3) defendants' intent to change Winston's
position in reliance on those statements. In
support, plaintiffs rely on R. Freedman & Son,
Inc. v. A.I. Credit Corp. (226 A.D.zd 1002 tgd
Dept 19961 ) an action aüegixg nonpa¡rment
under an equipment lease. Plaintiff in that
action did not clairn negligent
misrepresentation based on statements
regarding the lease. Rather, it based the clairn
on defendants' statements made after the
action was over, during the course of
settlement negotiations. The cou¡t held that
the statements made during the course of
settlement negotiations established a special
relationship between the parties (id., at 1003).

Here, by contrast, at the time the alleged
representations were made, there was no
special relationship between the parties.
Plaintiffs fail to show anything more than
arrns' Iength dealing between separate
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breach of contract clairn to the extent that it
seeks to recover damages in excess of those
pur¡rortedly limited in the "Indemnifrcation"
section of the Agreement (at 8-9). Subdivision
(iv) thereofprovides:

Neither party hereto shall have any liability
to the other parties pursuant to this
Agteement for any indirect, incidental or
consequential damages of arry natr¡re
whatsoever, including without limitation
loss of income, profrts or savings, and this
lirnitation of liability shall extend to the
parties' indem¡rification obligations
hereunder.

(Complaint Ex. at 9.)

The court does not construe this portion of
the Indemnification provision as applying to
the breach of contract claim. "The gravamen
of an action for indemnity is that both parties,
indemnitor and indemnitee, are subject to a
duty to a third person u¡rder such
circumstances that one of them, as between
themselves, should perform it rather than the
other" (City of New York v. Lead Indus.
Assoc., Itc., 222 A.D.zd lt9, 125 [1st Dept
19961 ). It is undisputed that defendants
drafted the Agreement. Defendants fail to
demonstrate how the above suMivision of the
Indemnification provision waives plaintiffs'
right to sue for damages sustained by
d.efendants' own actions, as alleged,
constituting breach of the contract.

Defendants further posit that certain of the
allegations supporting the breach of confract
claim are contradicted by the terms of the
Agreement. Contrary to that position, the
court frnds that the frrst allegatíon that "Toys
'R' IJs has failed and refused to market,
promote and sell the Creatures throughout the
world" is consistent with page 2 of the
Agreement, which expressly defines the
"Territory" covered by the Agreernent as
"Worldwide...." (Complaint Ex. A at 2.) By the
same token, plaintiffs' second allegation that
"Toys 'R' IJs has failed and refused to proceed
with the manufacture and production of
additional series of Creatures" is consistent
with the "Series" provision of the Agreement
(at 3), which defrnes a variety of series of
figures which are subject to the license

business entities, which does not give rise to a
special relationship to support' a cause of
action for negligent misrepresentation (Andres

v. LeRoy Adventures, Inc., 201 A.D.2d 262 [Lst
Dept f9941; Deven Lithographers, Inc. v.

Eastman Kodak Co ., 199 A.D.2d 9, 10 llst
Dept 19931 ). Given the arrns' Iength nature of
the parties' relationship, the mere allegatíon
that plaintiffs relied on advice received from
Toys ilRrr Us about the production and
marketing of toy figures, and that Toys "R"
IJs was aware of any zuch reliance, does not
suffice to state a claim for negligent
misrepresentation (Ravenna v. Christie's Inc.,
289 A.D.2d 15, 16 [lst Dept 2001] )'

*6 Moreover, as held above, any possible

reliance upon the alleged negligent
representations would have been unreasonable
(Hudson River CIub v. Consolidated. Edison
Co., supra ) due to the fact that are
inconsistent with clear, unannbiguous, and
firlly integrated terms of the parties' written
agreement (Pine EquitY NY, Inc. v'
Manhattan Real Estate Equities Group LLC,
supra ).

Accordingly, the motion to dismiss the
cau6e6 of action for negligent
misrepresentation is gfanted.

Breach of Contract

Defendants first move to dismiss the breach
of contract claim to the extent that it is
brought by Stan Wir¡ston in his individual
capacity. This is based on the fact that the
Agreement is executed by hirn, in his offrcial
capacity, on behalf of Stan Winston Creatures,
Irrc. (Comptaint Ex. A at I2;5ee also, id., at 1

ldefrning only Stan Wi¡ston Creatures, I:rc.,
as the "Licensor"l ). Onfy the corporation has
standing to sue for breach where it, as opposed

to the individuals, is party to the contract (

Laing Logging Irrc. v. International Paper Co.,
228 A.D.zd 843 t3d Dept 1996ì; Del Castillo v.
Bayley Seton Hosp., 172 A.D.zd 796 [2d Dept
19911 ). Thus, the motion to dis¡niss the claims
asserted by Stan Winston in his individual
capacity is granted.

Defendants further move to dismiss the
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granted. by Winston to Toys "R" IJs, and END OF DOCUMENT
which, accord"ingly, Toys ilRrr Us bears a
contractual duty to promote.

*7 Accordingly, the motion to dismiss the
breach of contract clairn is denied. tFN2l

FN2. In view of the dismissal of the ftaud and

negligent misrepresentation claims, which were the

only claims asserted against the individual
defendants (Complaint at 7, 8), those defendants are

severed from this action as parties (CPLR t003).

Declaratory and Irrjunctive Relief

Defendants seek dismissal of the declaratory
and injunctive claims to the extent that the
underþing claim for breach of contract is
dismissed. In light of the above disposition"
this branch of the motion to dismiss is
likewise denied.

Conclusion:

Accordingly, it is

ORDERED that the motion to dismiss the
camses of action for fraud is granted; and it is
frrrther

ORDERED that the motion to dismiss the
causes of action for negligent
rnisrepresentation is granted; and it is further

ORDERED that the motion to dismiss the
camses of action asserted by Stan Winston,
individually, is granted; and it is further

ORDERED that the motion to dismiss all
caùses of action as to the individual
defendants is granted; and it is further

ORDERED that the motion to dismiss is, in
all remaining respects, denied, and the action
shall continue accordingly; and it is further

ORDERED that the clerk shall enter
judgment accordingly.

4 Misc.Sd 1019(A), 2004 WL I94907L
(N.Y.Sup.), 2004 N.Y. SIip Op. 50969GI)
Unpublished Disposition
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District Court of Appeal of Florida,
First District.

James M. STEPP, Jr., and Alison D. Stepp,
Appellants,

V.

STATE FARM FIRE & CASUALTY
COMPANY, Appellee.

No.93-2023

March 17, 1995.
Rehearing Denied July 18, 1995

Homeowners' insurer sought declaratory
judgrnent that policy did not cover insured's
shooting of police offlrcer. The Circuit Court,
Duval Coulty, Virginia Q. BeverLy, J., ruled
in favor of insurer. Police ofiìcer appealed.
The District Court of Appeal held that
shooting of insured's gun from back seat of
police car was not "accident" and, therefore,
was not "occurlence" within meaning of
homeowners' policy.

Afïirmed.

Benton, J., dissented and frled opinion.

West Headnotes

Insrrrance 2275
2t7t¿,275
(Forrnerly 2 I 7k435. 36(6)
Insured's shooting ofhis gun ÍÏom back seat of
police car was not "accident" and, therefore,
was not "occurrence" within rneaning of
homeowners' policy; although insured
allegedly appeared peaceful and intoxicated,
inference that he did not intend to fire gun
directly at police oflicer would be based on
speculation and conjecture, and offi.cer's
deposition was only evidence as to how
shooting occurred.

*494 Michael R. Yokan of Kattman &
Eshelman, P.4., Jacksonville, for appellants.

Jack W. Shaw, Jr., Harris Brown and
Reginald Luster of Osborne, McNatt, Shaw,
O'[Iara, Brown & Obringer, P.4.,
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Jacksonville, for appellee

PER CTiRIAM.

This is an appeal of a final flrmrnarJ¡
judgment in which the trial court determined
that the undisputed facts showed the actions of
the insured decedent, Billy Joe Herald
("Herald"), in shooting appellant James Stepp
("Stepp") were not an accident and thus d.id
not constitute an occrurence under Herald's
homeowner's insurance policy, and that the
policy exclusion as to the actions of an insured
which cause bodily injury which are either
e:pected or intended or are the result of
willfirl and malicious acts of the insured was
applicable, thus there was no coverâge. We
affirm.

Herald shot Stepp while Stepp was serving
as a reserve police officer in Jacksonville.
According to Stepp's deposition, upon being
informed that Herald appeared to be driving
while intoxicated, he stopped Herald as
Herald drove his automobile away from a
convenience store. Several unmarked police
cars followed behind Stepp. A-fter Herald
exited the eax, OfFrcer Stevens, who was
dressed in plain clothes (and apparently had
been driving *495 one of the r¡nmarked cars)
took over the investigation. Eventually,
Stevens placed Herald in the back seat of
Stepp's patrol car. Stepp did not Ílisk Herald
because he thought Stevens had done so.

Stepp did not handcuff Herald, who had been
cooperative. Stepp then sat in the front seat
of his patrol car waiting for a beat car to come
and pick up Herald. Herald asked Stepp if he
"was going to take hi¡n home or what." Stepp
said no, that they were waiting for a beat car
and that officer would decide what to do.
About thiriy seconds later Stepp heard a loud
noise and felt pain in his head, and his front
windshield shattered. Stepp exited the
vehicle, drew his frrearm, and took cover at
the corner ofthe convenience store. Realizing
that he was bleeding, he went irnide the store
and asked the clerk to call 911. Stepp did not
return to the patrol vehicle. He was informed
later that Herald had shot hi¡nself about an
hour afber he shot Stepp, and that Herald had
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died. Stepp later learned that Herald had a
gun holster in his boot. There were no other
witnesses to the shooting of Stepp.

Stepp sued Herald's estate on several
theories, including negligence, alleging that
while seated in the rear of the patrol car,
Hera-ld had carelessly handled the firearm,
which discharged, permanently injuring
Stepp. Subsequentì.y, State Farm, which
issued Herald's homeowner's insurance policy,
sued for a declaratory judgment as to coverage
and its duty to defend. Early in the
proceedings, the two suits were consolidated
for discovery only. Judge Nachman denied
State Farm's motion for sumrnar¡r judgment in
the suit for declaratory judgrnent, finding that
State Farrn had not shown that there were no
genuine issues or that, as a matter of law, the
shooting was intentional and not the result of
negligence. The trial court also denied State
Farm's motion for sumrnary judgment, and
granted Stepp's motion for partial srunmarf¡
judgment, on the question of State Farrn's
duty to defend. This court denied certiora¡i
review of that issue. [FN1]

FNl. The order denying certiorari review stated

simply that the court was "unable to conclude that

the order which is the subject of the petition

constitutes a clear departure from the essential

requirements of law, resulting in a miscarriage of
justice which could not be remedied by appeal after

the entry of a final judgment. "

Subsequently, the cases were consolidated
for trial. State Farm again moved for
srùnmar¡/ judgment. In addition to the
deposition testirnony of Stepp, which had
formed the basis of the frrst motion for
flrmrnary judgment, State Farrn submitted the
results of Herald's autopsy, which showed a
blood alcohol level of .37 at the time of his
death; however, the two motions for summary
judgment were virtually identical insofar as

the determinative issues were concerned.
Judge Beverly granted sumrnary frnal
judgment in favor of State Fanrn, frnding as
indicated above. On appeal the Stepps
challenge the correctness of the trial cotut's
ruling on the motion for summary judgment
and the propriety of its ruling contrary to the

Page 33

predecessor judge.

The operative portion of the homeowner's
policy provides:

Section ll--Liability Coverage
Coverage L--Personal Liability

If a clairn is made or suit is brought against
an insured for damages because of bodily
injury or property damage to which this
coverage applies, caused by an occrurence,
we will:
1. Pay up to our lirnit of liability for the
damages for which the insured is legally
liable; and
2. kovide a defense at orrr ex¡lense by
cou¡sel of our choice.
"Occurrence" is defined as used in Section II
of the policy means "accident which
results in ... bodily injury .-. dtrring a policy
period. "

Section II- -Exclusions

1. Coverage L and Coverage M do not apply
to:
(a) Bodily injury or property damage:
(1) which is either expected or intended by
the insured;
or
*496 (2) to any person or property which is
the result of the wiHul and malicious acts of
an insu¡ed. tFN2l

FN2. Appellants represented to this court that this

excerpt frorn the policy is correct and is the only
evidence of record of what the policy stâtes.

Appellants contend that the record is silent
as to what caused Herald's gun to discharge,
and therefore the trial court erred in
concluding that the undisputed material facts
entitle State Farm to summar¡r judgment.
Further, appellants contend the trial court
irnplicitly held that the discharge of the
frrearm was an intentional act not covered by
the policy, and as such, the decision is
contrary to the recent opinion in Prudential
Property and Casualty Insurance Co. v.
Swindal, 622 So.2d 467 (FIa.1993). Finally,
appellants contend the trial court erred
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reversibly by overturning the ruling of a
predecessor judge. We disagree with each of
appellants' contentions.

"[T]he bu¡den to prove the non-existence of
genuine triable issues is on the moving party,"
Holl v. Talcott, 191 So.2d 40, 43 (Fta.1966).
"If the pleadings, depositions, answers to
intenrogatories, admissions, afFrdavits and
other evidence in the frle raise the slightest
doubt upon any issue of material fact than a
srülrrrarlr judgment may not be entered."
Connell v. Sledge, 306 So.2d 194, 196 (Fla. lst
DCA 1975), cert. dismissed, 336 So.2d 105
(F1a.1976). Appellants argue there is no
evidence that the shooting was not an
accident, and no evidence that Herald
expected or intended to cause injury to Stepp,
thus State Farm could not prevail on
srrrnmarJ¡ judgment.

Appellants admit that the record is silent as

to what caused Herald's fi¡earm to discharge
when Stepp was shot in the head, and that
Stepp's deposition testimony is the only
evidence of record as to how the shooting
occr¡red. It is also apparent in this case that,
because there were no witnesses other than
Stepp and Herald, and Stepp has presented his
recollection of the event, no additional
substantial evidence as to how the shooting
occur:red is available. Appellant argues the
fact that Herald appeared peaceful and also
extremely intoxicated would permit a jury
inference that the shooting occurred by
accident. IFNSI In response to questioning at
oral argument, appellants mentioned the
possibility of presenting evidence as to the
trajectory of the bullet as a basis for inferring
that Herald did not intend to fire the gun
directly at Stepp; however, we agree with
appellee that, in this case, such inferences
would necessarily be based impermissibly on
speculation and conjecture.

FN3. "The words 'accident' and 'accidental,' as

used in insurance contracts, mean that which

happens by chance or fornritously, without intention

or design, and which is unexpected, unusual, and

unforeseen." 3l Fla. Jur.2d "lnsurance" $ 680.

Page 34

plaintiff does not have to prove its case in
response to a motion for summary judgment,
Department of Tîansportation v. Spioch, 642
So.2d 788 (Fla. lst DCA 1994) ("the movant
must carrJ¡ the burden of negating the
existence of any basis of liability asserted
against it; the plaintiff is not required to
prove its case in response to a motion for
sunmary judgment"). However, it is also the
case that "to füfill his burden, the movant
must offer sufFrcient admissible evidence to
support his clairn of the nonexistence of a
genuine issue.... ff he succeeds, then the
opposing party must demonstrate the
existence of such an issue either by
courrtervailing facts or justifrable inferences
fiom the facts presented. " DeMesme v.
Stephenson,49S So.2d 673,675 (Fla. 1st DCA
1986) (emphasis supplied). The movant is not
required "to exclude every possible inference
ÍÏom other evidence that may have been
available." Id. We believe appellee, as the
movant, met this requirement; under the
unique circumstances of this case, it is not
possible to reasonably infer Íïom the facts
available that the shooting was an accident-
Thus there is no genuine triable issue as to
whether an accident occurred within the policy
coverage, and the trial cowt did not err in
gtanting frnal summary judgment for State
Farm. See generally Cassel v. Price, 396
So.2d 258 (Fla. lst DCA 1981) (court concluded
no view of the facts afforded reasonable
conclusion of negligence by defendant; and
srunmary judgment "is a proper and necessar¡r
means for accomplishing the purpose of
terminating litigation short of a *497 jury
trial, which satisfres the constitutional 'right
of access' to the courts as a mearìs of resolving
civil disputes").

For a sirnilar reason, we believe this case is
distinguishable from Swindal. In Swindal,
Castellano, the insured, who also did the
shooting, was available to be a witness to the
events surrrounding the shooting, although the
victim was unable to testify. A genuine issue
remained in Swindal as to whether the gun
discharged accidentally or intentionally, and
there was evidence from which the trier of fact
might conclude the gun was accidentally
discharged, i.e., Castellano's testimony thatWe are cognizant of the rule that the
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he did not intend to shoot Swindal, but that
the $¡n accidentally discharged during a

struggle. tFN4l There is no such evidence in
the present case, nor can any be presented,
from which a jury might conclude the gun was
accidentally discharged.

FN4. The central legal question in that case was

whether an intentional injury exclusion in a

homeowner's policy excluded 'coverage for bodily

injuries sustained where the insured committed an

intentional act intending to cause fear, but bodily

injuries may have been caused accidentally and

were not expected or intended by the insured to

result.' The supreme court answered that question

in the negative.

Appellants also argue that Judge Beverly
could not grant sumrnary judgment when
Judge Nachman had refused to do so, based on
Globe Aero Ltd, Inc. v. Air & General Finance
Ltd., 537 So.2d 628 (Fla. 3d DCA 1988), in
which the district court said that where the
original trial judge entered a final default
judgment, a successor judge cou-ld not review
and reverse on the sarne facts the frnal order
and decrees of his predecessor. In Whitlock v.
Drazinic, 622 So.2d 142 (FIa. 5th DCA 1993),
however, the court said a successorjudge could
grant finat summary judgment on an amended
motion for suÍrrnarJ¡ judgrnent where the
previous judge had refused to gra4t srunmary
judgment- The district court's theory was
that if the original judge can reconsider and
vary its own interlocutory orders up until the
tirne frnal judgrnent is entered, i.e., could
grant srunmaÐ/ judgrnent aft,er initially
declining to do so, then a successorjudge could
also vacate or varJ¡ interlocutory orders. The
instant case is more sirnilar to Whitlock than
to Globe, since it involves ¿rn initial
interlocutory ruling denying srunmâry
judgment. We conclude the trial judge in the
present case did not err in granting surnmaly
final judgment.

AFFIRMED.

JOANOS and WOLF, JJ., concur.

BENTON, J., dissents with oPinion.
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BENTON, Judge, dissenting.

A successor judge may revisit interlocutory
orders entered in a case to which she succeeds

before final judgment has been entered.
Whitlock v. Drazinic, 622 So.2d 142 (Fla. 5th
DCA 1993) (en banc) (affirming srurmary
judgment entered by successor judge after
predecessor judge had denied motion for
srunmary judgment).

But entry of summary judgment is never
appropriate in the absence of "suffrcient
admissible evidence to ... ldemonstrate] the
nonexistence of a genuine issue lof fact]."
DeMesme v. Stephenson, 498 So.2d 673 (FIa.
lst DCA 1986).

A motion for sumrnar¡r judgment may only
be granted if the pleadings, depositions,
answers to interrogatories and admissions
on frle together with affrdavits, if any, show
that there is no genuine issue as to any
material fact and that the moving party is
entitled to a judgment as a matter of law.
Fla.R.Civ.P. 1.510(c). If the record reflects
the existence of any genuine issue of
material fact or the possibility of any issue,
or if the record raises even the slightest
doubt that an issue might eist, summary
judgment is irnproper. Crandall v.
Southwest Florida Blood Bank, Inc., 581
So.2d 593 (Fla. 2d DCA 1991); Gomes v.
Stevens, 548 So.2d 1163 (Fta. 2d DCA 1989).

Grissett v. Circle K Corp., 593 So.2d 29I,293
CFIa. 2d DCA 1992). The factual issue here is
whether Mr- Herald intended or ex¡rected to do

Offrcer Stepp bodily harm.

The fact "that the record is silent [i.e.,
inconclusivel as to what caused Herald's
firearm to discharge," ante 496, is the very
reason that the iqiured policeman is entitled
*498 to have a jury decide whether, as he
contends, it was accidental. Recently our
supreme court held that sumrnary judgrnent
exonerating an insurance compa.ny u¡rder the
same type of policy exclusion at issue here had
to be reversed where the insr¡¡ed

approached Swindal's car with his loaded
handgun, safety off, frnger on the trigger.
He reached inside Swindal's car with both
hands to grab what he thought was a gun.
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Swinrtal then grabbed lthe insured'sl gun
and, in the struggle, the gun fired-...

Prudentiat Property & Casualty Ins. Co. v.

Swindal, 622 So.2d 467, 469 (FIa.1993).

While the insured in Swindal "maintainledl
that the gun accidentally discharged," at 469,

and death has forever silenced Mr. Herald, the
evidence surrounding the discharge of this gun
is no less ambiguous.

An autopsy report revealed that Mr. Herald
had a blood alcohol level of .377o at the time of
his death. In contrast to the belligerent
insu¡ed in Swindal, he was "very polite, vêr¡r
cooperative, very apologetic." Officer Stepp
testifred on deposition:

From what I could see in the front of my
patrol car, he was trying to do everything
the offrcers told hirn to do and was laughing
about it and just, you know, no resistance,
no argrrmentative points.

"[Ijnsuïeds whose insane acts result in ...

otherwise covered losses are not excluded from
coverage by reason of an intentional acts
exclusion." Brown v. The TÎavelers Insr¡rance
Co., 641 So.2d 916, 922 (Fla.4th DCA 1994)'
The same rule should apply to those they
ir¡iure.

For some tirne before the shot, Officer Stepp
detected no movement, and assumed that Mr.
Herald had passed out again. Except for the
shot itself, nothing he detected in Mr. Herald's
behavior evinced any intention to do Oflicer
Stepp bodily harm. Officer StePP's
nonchalance as he sat within reach of Mr.
Herald, although with his back to hirn, is
eloquent evidence of this fact. Ofücer Stepp's
deposition is the main source of record
evidence about events that night. Nothing of
record disproves the factual allegation that
the gunshot was accidental.

Page 36

füghten his füends clearìy was intentional,
but the insr¡red's injury was deemetl
accidental within the meaning of the speciatr
accident insu¡ance policy because the
insured never intended to cause a fatal
injury even though the shot flowed from an
intentional act. Accordingly, the Court held
the injury was covered by the policy in
which the i¡surer had agreed to pay if the
insured should meet his death by accidental
meanìs.

Swindal, at 470. Dissenting in Nash, Justice
Thomas contended

that the injury should be excluded from
coverage on the ground that the injur¡l was
the foreseeable consequence ofa "dangerous,
foolhardy act, and although the result was
not intended, the means were deliberate as

distinguished from accidenta-I." 97 So.2d at
7 (Thomas, J., dissenting in part).

Swindal, at 470. Under Nash, not even
evidence of a dangerous, foolhardy and
deliberate act on Mr. Herald's part wouìd
warrant sl'unmar1/ judgment. On the
authority of Swindal, Nash, Stuyvesant Ins.
Co. v. Butler, 314 So.2d 567, 570 (F1a.1975)

and Poole v. Travelers Ins- Co., 130 FIa. 806,
8I4, l7g So. 138, I4l- (L937), I respecttully
dissent from afìfirmance of a surnmar¡¡
judgrnent predicated on much less.

656 So.2d 494,20 Fla. L. Weekly D693

END OF DOCUMENT

The decision in Gulf Life Ins. Co. v. Nash,
9? So.2d 4 (F1a.1957) is instructive. There

the insured attempted to frighten his friends
by holding a gì,rn to his own chest and
pulling the trigger three times, believing all
three chambers to be empty. The insured
was killed when the gun discharged on the
third trigger pull. The insu¡ed's "act" in
pulling the trigger and attempting to
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Supreme Court, New York Count¡r, New York,
Special Term, Part I.

William STRUNA, Plaintiff,
v.

Erving WOLF, Daniel Wolf, Daniel Wolf, Inc.,
and The Metropolitan Museurn of

Art, Defendants.
By Orieinal Summons and DANIEL WOLF,

INC., Third-Party Plaintiff,

Victor WEINER u¡VJVirtot Wiener, Third-
Party Defendant,

Brought in as a Party to A¡rswer the
Counterclaims Herein.

Jan 15,1985.

Action was brought against museum and
buyers to recover a balance claimed to be owed
upon a contract to purchase a sculpture as well
as upon a promissory note and check executed
in connection with the purchaser of the
sculptr:re. Upon museum's motion for
srmìmary judgment, the Supreme Court,
Special Tertn, New York County, David B.
Saxe, J., held that: (1) no joint venture or
principal-agent relationship existed as
between museum and buyers with regard to
purchaser of a sculpture and therefore
muselun, which was not a signatory to
prorrrissory note and dishonored check, could
not be held liable to seller for a breach of
contract and for pa¡rment of the promissory
note and the check, and (2) museum could not
be held liable on account of its curator's
alteged negligence in appraising of a piece of
a¡twork to an individual, who, unbeknownst
to curator or museum, was not actual owner of
the artwork, but rather consignee who later
purchased the work for resale, puryortedly in
reliance upon curator's alleged negligent
statements as to the artwork's authenticity
and value.

Motion granted.

West Headnotes

[1] Joint Adventures 1

224k1

Page 903

[1ì Principal and Agent 14(1)
308k14(1)
Under the circumstances, no joint venture or
principal-agent relationship existed as

between museum and buyers with regard to
purchase of a sculpture and therefore museum,
which was not a signatory to promissory note
and dishonored check, could not be held liable
to seller for a breach of contract and for
pa¡rment of the promissory note and the check,
even though muserrm's curator introduced
seller to buyers, who were regular benefactors
of muselun, and the parties may have
intended that sculpture would be on display at
museum. McKinney's Uniform Commercial
Code $ 2-20L(l).

[2] Fraud 23
184k23
Museum could not be held liable on account of
its curator's alleged negligence in appraising
of a piece of artwork for an individual, who,
unbeknownst to crrrator or musetun, was not
actua-L owner of the artwork, but rather
consignee who later purchased the work for
resale, purportedly in reliance upon curator's
alleged negligent statements as to the
artwork's authenticity and value, where
individual was acting at arm's length in
attempting sale to muserun.

[3]Fraud 13(2)
184k13(2)
In order to state a claim for negligent
misrepresentation or negligent appraisal it is
essential that plaintitr demonstrate that
defendant made his negligent statement with
knowledge or notice that it will be acted upon.

*+393 *1031 Robert J. Poulson, Jr., New
York City, for plaintiff.

Lord, Day & Lord, New York City @eigh F.
Klann, Stephen J. Crimmins, New York City,
of counsel), for defendant, Metropolitan
Museum of Art.

DAVID B. SAXE, Justice.

The issue presented here is whether a
museum (here, the Metropolitan Museum of
Art) may be liable on account of its curator's

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

16div002892



484 N.Y.S.2d 392
(Cite as: 126 Misc.2d 1031, *1031, 484 N.Y.S.2ù392, **393)

allegedly negligent appraisal of a piece of
artwork to an individual, who, urrbeknownst
to the cu¡ator or museum, was not the actual
owner of the artwork, but rather the consignee
who initially purchased the work for resale,
purportedly in reliance upon the curator's
alleged negligent statements as to the
artwork's authenticity and value.

The plaintiff has sued to recover a balance
claimed to be owed upon a contract to
purchase a sculpture, as well as upon a
promissory note and check executed in
connection with this purchase by the
defendants Erving Wolf, Daniel Wolf and
Daniel Wolf, Inc. The defendant,
Metropolitan Museum of Art ("Museum")
although not a signatory to the note or check,
is also named as a defendant on the contract
related clai¡ns.

In January, 1982, Lewis Shar¡1, the curator
of the American Wing for the Metropolitan
Museum of Art was contacted by an *1032 art
dealer, l\{r. Victor Wiener, and was told that
IVIr. Wiener was showing a work created by
the sculptor, EIie Nadelman entitled "La
Femme Assi6e", on behalf of the plaintiff
which he thought the museum might be
interested in acquiring. On February 2, 7982,
Sharp viewed the sculpture.

Sharp contends that after viewing the
sculpture, he relayed to Mr. Wiener that the
rnuseum would not be able to purchase the
artwork, in part because the procedure for
acquisitions followed by the museum would
take much longer than the time in which the
plaintiff wanted to sell the sculpture, but that
he would contact some private collectors who
he thought might be interested in acquiring it.
He contends that at no time did plaintiff ask
him to render any appraisal, as to either the
authenticity **394 or the value of the
sculpture. He thereafter contacted the Wolfs,
private collectors who viewed the sculpture
and agreed to purchase it for $120,000. On
February 11, 1982 the Wolfs paid plaintiff
$15,000 and executed a promissory note for
the balance of $105,000 payable February 16,
1982. These defendants also gave plaintiff a
check for the same amor,r¡rt also dated
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February 16, 1982. The $105,000 has never
been paid and the plaintiff has sued the
defendants, including the museum asserting
various causes of action for breach of contract
and for payment of the promissory note and
the check.

The plaintiff contends that the museum is
liable as a party to the contract, although
neither the promissory note nor the check was
signed by it, because it was his understanding
as communicated to hirn by Wiener, that the
museum was the real party who was actually
acquiring the sculpture with payment to be
made by the museum's benefactors,
collectively denorninated the Wolfs. Thus,
the plaintiff contends that neither Erving nor
Daniel Wolf ever offered to purchase the
sculpture individually, but rather throughout
all negotiations and transactions, it was
understood that the museum was purchasing
the sculpture as ajoint venture along with the
Wolfs. Based on this theory of a "joint
venture", the plaintiff contends that the
Museurn as well as tJre Wolfs are liable on the
first three causes of action predicated on
contract (Count I), on the promissory note
(Count II) and on the dishonored check (Count
m). He also seeks attorneys' fees in
accordance with the terms of the contract
(Count VI). As an alternative cause of action
against the museum, the plaintiff states that
the rnuseum, at the request of the plaintitr,
appraised the sculpture and advised the
plaintiff that the sculpture was the genuine
work of EIie Nadelman entitled "La Femme
Assise"; that in reliance on said appraisal
plaintiff purchased the sculpture believing it
to be authentic; and that by *1033 reason of
the foregoing, ifthe sculpture is not authentic,
then the Metropolitan Museum of Art acted
negligently in its appraisal causing plaintiff to
sustain damages of at least $100,000.

The Museum has moved for srunmary
judgrrent on each of these causes of action-
Thus, any liability of the Wolfs to the plaintiff
is not in iszue on this motion.

[1] I conclude that the facts do not supporb
any liability predicated on contract law as
against the Museum. First, there is no

@
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writing indicating any such agreement to
purchase the sculpture by the Museum as
required by U.C.C. Sec. 2-201(1). Second, and
most irnportant, the facts as alleged do not
support the conclusion that the Museun had
promised to purchase the sculpture or that the
ptaintiff could, at arry time, reasonably
conclude that he could look to the Museum for
payment. The plaintiffs theory of a collective
agreement by the defendants based on a joint
venture or principal and agent law as a
vehicle for liability against the Museum is
unsubstantiated and untenable. While the
plaintiff accurately states the law with respect
to the liability of joint venturers, the facts
here support only the conclusion that the
Museum's curator initially viewed the
sculpture and introduced the Wolfs to the
ptaintiff. The fact that the parties may have
intended for the sculpture to be on display at
the Museum or that the Wolfs are regrrlar
benefactors of the Muserrm, having a gallery
at the Museum named the Erving and Joyce
Wolf Gallery in their honor, do not strengthen
plaintiffs theory of contract liability against
the Museum. Since I hold that no joint
venture or prirrcipal-agent relationship existed
as between the Museum and the Wolfs with
regard to the purchase of the sculpture,
flúrmary judgment must be granted to the
Museum dismissing not only the contract
cause of action, but also the causes of action
based on the promissory note and the
dishonored check since the Museum was not a
signatory to those ir¡struments. Nor is the
Museum liable to the plaintiff for legal fees
under the agreement which it was not a party
to and accordingly the Museum is granted
srunmary judgment dismissing the cause of
action seeking legal fees.

*+395 [2] The assertion of a cause of action
for negligent appraisal is particularly novel in
this case because ordinarily it is asserted by
the disappointed buyer of an item against the
appraiser, rather than by the seller who, it is
thought, would usually have no reason to
request or rely upon ¿rn appraisal of the item
which he already owns and seeks to selì".

Upon closer scrrrtiny, the apparent reason for
this deviation is that the ptaintiff, at the
inception of the negotiations, was not the
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actual owner of the *1034 sculpture, but
rather a consignee who frrst purchased this
piece for immediate resale to the Wolfs after
the Museum's curator allegedly rendered an
appraisal of the artwork.

The Museum alleges that these facts as tn
actual ownership of the sculpture rilere never
disclosed to it and a review of the plaintiffs
papers shows that he does not contend
otherwise. The Museum further alleges that
it believed that Struna was the actual o\ryner
ofthe sculpture.

Essentially, on this cause of action" plaintiff
asserts the theory that he \¡¡as a purchaser
damaged by his reliance on the mußeum's
appraisal of the artwork. Thus, whereas
plaintiff stood in the shoes of a seller on the
frrst three ca.uses of action against the
museum, the plaintiff, on the fourth cause of
action now shjfbs his posture to that of a
wronged buyer.

First, the Museum contends that it is
entitled to srunmary judgment because it
never in fact rendered an appraisal to the
plaintitr The plainti-ff however vigorously
d,isputes this fact and submits an affrdavit
from Victor Wiener which states that Wiener
asked tJre Museum's curator to appraise and
authenticate the sculpture for the plaintiff and
that "after examining it lthe curator] assured
me that it was an authentic Nadelman and
one of the best he'd ever seen." Based on the
conflicting affrdavits, a factual issue exists as
to whether or not the museum appraised the
sculpture. Thus, if this were the only ground
urged by the Museun in support of their
motion for surnmar¡r judgment on this cause of
action, I would be inclined to deny their
motion.

The Museum, however, contends that even if
it is found that there was an appraisal,
dismissal of this cause of action is still
warranted because: 1) there was no
relationship between the Museum and Struna
which would give rise to a duty of care by the
Museum; and 2) the Museum had no
knowledge or reason to know that Struna
would act in reliance on any such appraisal.
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A claim for negligent appraisal is in essence
a clairn for negligent representation. With
respect to liability for negligent statements
the law is:

Although it is a broad general rule that an
action will not lie for negligent
misrepresentations, there may be liability
for damages resulting from the negligent
utterance of words r¡nder certain
circumstances. Thus, in some cases a
negligent statement may be the basis for a
recovery of damages. Liability in such
cases arises only where there is a duty, if

. one speaks at all, to grve the correct
information. This involves m¿rny
considerations. There must be knowledge,
or its equivalent, *1035 that the information
is desired for a serious pu4)ose; that he to
whom it is given intends to rely and act
upon it; that, if false or erroneous, he will
because of it be injured in person or
property. Finally, the relationship of the
parties, arising out of contract or otherwise,
must be such that in morals and good

conscience the one has the right to rely upon
the other for information, and the person
giving the information owes a duty to give it
with care. Generally, therefore, negligent
words are not actionable unless they are
uttered directly, with knowledge or notice
that they will be acted on, to one to whom
the speaker is bound by some relation of
duty, arising out of public calling, contract
or otherwise, to act with care if he acts at
all, or, as has been said, unLess there is a

duty, if one speaks at all, to give the correct
information.

24 N.Y.Jur., Fraud and Deceit, Sec. 153;

International Products Co. v. Erie RaÍì¡oad
*+396 Co.,244 N.Y. 331, 155 N.E. 662(1927),
cert. denied 275 U.S. 527, 48 S.Ct. 20, 72
L.Ed.408 092D.

In support ofits cause ofactionfor negligent
appraisal against the museum, the plaintiff
cites a nr¡¡nber of cases where an appraíser
was held liable for the damages flowing from
his negligent appraisal or words.

Thus, in Oestreicher v. Simpson, 243 N.Y.
635, L54 N.E. 636 (L924), the plaintiff hired
the defendant to appraise certain jewelry
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which the plaintiff had informed the
defendant that he desi¡ed to purchase. The
defendant appraised the jewelry for more than
its actual worth; the plaintiff relied on the
appraisal and consequently overpaid for the
jewelry. The plaintiff sued the defendant on
a theory ofnegligence and prevailed.

Similarly, in Navarre Hotel & Importation
Co. v. American Appraisal Company, 156
App.Div. 795, L42 N.Y.S. 89 (lst Dept.1913),
the defendant-appraiser had been hired by and
rendered a written report to the plaintiffs
agent with respect to the value of certain
items of property. Relying on defendant's
appraisal the plaintifftook a chattel mortgage
in the items of property il order to secure a
debt owed to the plaintiff by the owner of the
property. When the debtor defaulted in his
obligations to the plaintiff, and the plaintiff
liquidated the assets previously appraised, it
was discovered that the defendant's appraisal
had been grossb excessive. The plaintiffsued
contending that due to the defendant's
negligence and his reliance thereor¡ he had
been damaged. The trial court dismissed the
complaint because the plaintiff was an
undisclosed principal. On appeal, the First
Department reversed and ordered a new trial
stating: "The jur¡r, therefore, would have been
justified in frnding that the loss which the
plaintiff sustained was due to the negligence
of the defendant." fd. at 798, 142 N.Y.S. 89.

*1036 In Chemical Bank v. National Union
Fire I¡rsurance Co. of Pittsburgh, 74 A.D.zd
786, 425 N.Y.S.2d 818 (1st Dept.1980), app"
withdrawn 53 N.Y.2d 864, 440 N.Y.S.2d 187,
422 N.E.2d 832 (1981) the court relying on
White v. Guarente, 43 N.Y.2d 356, 401
N.Y.S.2d 474,372 N.E.2d 315 (1977) stated:

"If it be shown that a real estate appraiser,
retained by a property owner to make an
appraisal that he knows the owner will use
to obtain financing, makes it in a grossly
negligent manner so as to inordinately
overstate the value, we are not, unlike the
dissent, prepared to hold the appraiser
exempt from liability to the damaged
firrancing party-" Id.., 74 A.D.2d at 787, 425
N.Y.S.2d 818.

(C) 2005 ThomsonflVest. No Claim to Orig. U.S. Govt. Wo

16div002895



484 N.Y.S.2d 392
(Cite as: 126 Misc.2d 1031, *1036, 484 N.Y.S.2d 392, **396)

I firrd that under the facts presented here,
the requisite elements necessarJ¡ for tort
Iiability for negligent appraisal are lacking
and the defendant therefore cannot be found
liable as a matter of law.

As previously stated, neither the plaintiff
(nor his agent) ever communicated to the
defendant that the plaintiff was not the actual
o\ryner of the sculpture at the time the
appraisal was allegedly requested and
rendered. Specifically, nowhere does the
plaintiff allege that the Museum or its curator
knew or should have known that plaintiffon-ly
had the sculpture on consignment, that the
plaintiff had not yet purchased it himself, or
any other reasorì. why the plaintiff might have
relied on the curator's opinion as to the
authenticity ofthe sculpture. So, the plaintiff
fails to show how the Museum could have
known that the plaintiff planned to act in
reliance upon any statements of appraisal
made by the curator.

Page 907

contract where the defendant was specifrcally
*1037 employed for the pu4)ose of rendering
an appraisal to the ptaintiff knowing that the
plaintiff intended to rely on it. Here, on the
other hand, by the plaintiffs own admission,
it appeared that the plaintiff was acting at
arm's length in attempting to achieve a sale of
the sculpture to the muserun. This
relationship between tl.e parties thus appears
to be the very antithesis of the "special
relationship" ordinarily required which would
support holding the defendant to a higher duty
of care than is otherwise required.

Therefore, I find that the Museum cannot be
held liable to the plaintiff based on any clairn
that its curator rendered a negligent
appraisal.

Motion granted.

126 Misc.2d 1031,484 N.Y.S.2d 392

END OF DOCUMENT
t3l I¡r order to state a claim for negligent

rnisrepresentation (or negligent appraisal) it is
essential that plainti-ff d.emonstrate that the
defendant made his negligent statement "with
knowledge or notice that it will be acted
upon." White v. Guarente, supra, 43 N.Y.2d
at 363, 401 N.Y.S.2d 474, 372 N.E.2d 315;
Courteen Seed Co. v. Hong Kong & Shanghai
Banking Corp., 245 N.Y. 377, L57 N.E. 272
(L927). Plaintiff has failed to show that the
defendant-museum believing plaintiff to be
the owner ofthe sculpture, knew or could have
known that plaintiff would act upon his
staternents. Further, there is no way that
+*397 the defendant could have known that
the plaintiff would be injured if his appraisal
was erroneous. International Products Co. v.
Erie Railroad, supra.

Moreover, the cases routinely require the
existence of a "special relationship" between
the parties creating a duty ofcare owed to the
plaintiff thus entitling the plaintiff to rely
upon the defendant's representations.
Whether or not a "special relationship" exists
depends on many considerations, but more
often than not, as demonstrâted in the
previously discussed cases, it arises out of a
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Only the Westlaw citation is curn'ently
available.

United States District Court, S.D. New York.

THC HOLDINGS CORPORATION, Plaintiff,
v.

Geoffley CHINN and Berwin Leighton,
Defendants.

No.95 CIV.4422(KMW).

Feb.6, 1998

OPINION and ORDER

wooD, D.J.

+1 In this diversity action, the THC
Holdings Corporation ("THC"), a corporation
incorporated in Delaware, alleges that
Geoftey Chinn violated his frduciary duties,
and committed fraud and legal malpractice in
his forrner capacities as director, secretar¡I,
and counsel for THC; THC also alleges that
Berwin Leighton, the law frrm in which Chinn
is a partner, is also responsible for legal
malpractice arising out of Chinn's activities as
counsel for THC.

Defendants Chirm and Berwin Leighton
move for judg:nent on the pleadings pr:rsuant
to Federal Rule of Civil Procedure I2(c).
Because defendants have fashioned their
motion as a rnotion for judgment on the
pleadings prior to filing an ¿rnswer to the
complaint, their motion is premature. Rule
12(c) authorizes a motion for judgment on the
pleadings "la]fter the pleadings are closed."
However, defendants' motion essentially
serves the same function as a motion to
dismiss pursuant to Federal Rule of Civil
Procedure 12(bX6). Accordingly, this Court
follows the practice of treating a prernature
Rule 12(c) motion as a Rule 12(b) motion to
disrniss. See, e.g., Seber v. Unger, 881
F.Supp. 323, 325 n 2 (N.D.trI.1995) (treating
premature Rule 12(c) motion as Rule 12(b)
motion); Geir by Geir v. Educational Serv.
Unit No. !6, L44 F.R.D. 680,686 (D.Neb.1992)
(same); 2 Moore's Federal Practice 3d $ 12.38
at L2-99 to 12-100 n 4 (1997Xnoting same).
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Plaintiff no.or/es to amend the complaint and
consolidate this action with THC Holdings
Corp. v. Tishman, et a1.,93 Civ. 53936MW).

For the reasons stated below, I grant
defendants' motion in part and deny it in part.
Specifically, I dismiss plainti-ffs clairn that
Chinn breached the fiduciary duties he owed
to THC in his capacity as ofticer and director
of THC; and I dismiss plaintiffs claim that
Chinn breached the fiduciary duties he owed
to THC in his capacity as counsel to THC in
all respects except those that result from his
alleged failure to investigate the financial
insu-fticiency of TMLC Corp. In addition, I
dismiss plaintiffs clai¡n against Chinn for
negligent representation in Chinn's capacities
as ofFrcer and director of THC, but I do not
dismiss this clairn i¡¡sofar as it relates to
Chinn in his capacity as cou¡sel to THC. I
deny defendants' motion to dismiss plaintiffs
claim against Chinn for Íïaud and plaintiffs
clairn against Chinn and Berwin Leighton for
Iegal malpractice. I consolidate this action
with THC lloldings Corp. v. Tishman, et al.,
93 Civ. 5393ßndw), and I grant plaintiffs
motion to amend the complaint. However,
the claims dismissed in this Opinion and
Order are also dismissed from the Revised
Amended Complaint.

I. Background

T?eating defendants' motion for judgment on
the pleadings ¿rs a motion to dismiss, I take
facts stated in the complaint as true. Newman
& Schwartz v. Asplundh Tlee Expert Co., 102
F.3d 660, 662 (2d Cir.1996). The facts stated
herein are the allegations that plaintiff makes
in its complaint. [FN1]

FNl. In the midst of briefing this motion, plaintiff
submitted to the Court a Revised Amended

Complaint in which it proposes to consolidate this

action with THC Holdings Corporation v. Alan V.
Tishman, TMLC Corp., Tishman Overseas Parfners

Ltd., Tishman Midwest Management Corp., Pak

Mac Associates, Richard A. Alexander, Jerry Lee

Marcus, Jordan R. Metzger and Charles C. Quinn,
93 Civ. 5393(KMW)- Because I find that the

factual allegatioru and claims against Chinn and

Berwin Leighton in the Revised Amended
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Complaint are substantially fhe same as those in the

original Complaint, and the parties based their

arguments for this motion on the allegations in the

original complaint, I refer throughout this opinion to

the numbered allegations in the original complaint.

I rule on the consolidation of these action and the

proposed amendment to the complaint below.

*2 THC was inco4)orated in the state of
Delaware in June 4, L987 under the name
Tishman Property Corporation. (Compl.f 7.)
THC was founded to offer an opportunity,
primarily to foreign investors, to invest in
urban office, retail and industria-l real estate
in the United States. Od. f 8.) Common stock
was offered pursuant to a prospectus for
$10.00 per share; the prospectus provided that
if 5,000,000 shares of common stock were not
fully subscribed, the offering would not close.
(Id. { 9.) The prospectus also provided that the
entire $10.00 offering price was not payable in
firll upon the purchase of the shares; rather,
the purchaser would initially pay $1.00 per
share and would be obliged to pay the
remaining $9.00 upon a capital "caìì" by the
Boardof Directors. Gd. Í 10.)

THC's Certifrcate of Incorporation
authorized the Board of Directors to demand
payment on the cornmon stock within thirty
days of notice to the holders of cornmon stock.
(Id. Í 11.) All subscribers were required to
sign a subscription agreement in which the
subscriber represented that it was either a
corporation with assets in excess of $5 million
or an "accredited investor" under Rule
501(aX1)-(3) r¡¡rder the Securities Act of 1933

and that the total purchase price ofthe shares
was less than 20 percent of the subscriber's
net worth. 11¿. { 1a.)

As of March, 1988, THC had three officers
and directors: Alan Tishman functioned as

Chairman of the Board, Jordan Metzger was
the President, and Geoftey Chinn was the
secretary. üd. f 17.) Chinn was the
managing partner of the New York offrce of
Berwin Leighton, a British law firm. (Id. {{
3, 19.) Chirur was also counsel to THC from
1988 through at least April, 1991, (id. nn 22,

e3).
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Plaintiffs claims against Chinn arise
primarily out of Chinn's alleged failure to
disclose information about and adequately
investigate a series of signifrcant THC
transactions. First, plaintiff alleges that
Chinn knew or recklessly disregarded the
falsity of representations in the Subscription
Agreement of a subscriber, Retrico, Ltd., that
Retrico had $5,000,000 in assets, and that
Chinn concealed concerns that he had about
Retrico's financial insuffrciency from THC. (Id.

nI 24-25.) Plaintiff frrther alleges that
Chinn falsely reassured Retrico th.at THC
would not make a capital call for at least six
months after the initial closing. (Id. f 26.)
THC entered into a 1,000,000 share
subscription agreement with Retrico. (Id. ff
28-29.)

Second, plaintiff alleges that Chinn failed to
investigate the financial suffrciency of another
subscriber, TMLC Corp. who purchased
200,000 shares of THC's common stock. (Id.

flI 30, 36.) THC relied on Chirur to have
prudently investigated and disclosed concerns
about the frnancial insufüciency of potential
subscribers. (Id. f 37.)

Thtud, plaintiff alleges that Chinn failed to
disclose material inforrnation, and adequately
perform his duties as coursel to THC
concemixg the purchase of two properties in
properties in the Washington, D.C. area,
Ballston Commons Office Building in
Arlington, Virginia ("Ballston") and
Woodmont Oftice Center in Rockville,
Maryland ("Woodmont"). Plaintiff alleges
that Chinn was aware that Jerry Marcus, who
was elected a director of TIIC at its first Board
meeting in January 1989, had an agreement
with THC's property broker for these two
property purchases such that Marcus would
receive half of the real estate commissions,
but that Chinn failed to disclose this
information to the other directors of THC. (Id.

Í 49) In particular, Chinn failed to disclose
this agreement in the binders at the closings
for these transactions, (id. f 60), and Berwin
Leighton received legal fees in excess of
$200,000 for its role as counsel to the
corporation in closing these transactions. CId.

f 62.) Plainti-ff also alleges that Chinn failed
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to disclose that THC would pay a penalty of
$18,000 per day for each property if the
acquisition of these properties was not
finalized by January 17, 1989. THC paid the
seller of these two properties $1,080,000
because of delays in the closings that Chinn
knew or recklessly disregarded the fact wou-ld
result. (Id. tl{ 53, 55.)

*3 Fourth, plaintiff alleges that in December
1988 THC's Board of Directors made a cash
call of $3.00 per share to ñmd the Ballston
and Woodmont property purchases. (Id. Íf 65,
66.) Plaintiff alleges that Chinn failed to
disclose to the THC Board that THC's
president, Alan Tishnan, had agreed to
accomrnodate Retrico in meeting its
obligations for the $3.00 per share cash call,
and that this accommodation caused the
property purchases to be delayed. (Id. tlf 70,
71.) Plaintiff also alleges that Chinn failed to
disclose to THC's Board that in January 1989,
TMLC Corp. had tra¡rsfened more than half of
its stock to füends and associates of Alan
Tishman. (Id. { 74.) Chinn failed to register
these transfers until August, 1989. (Id. f 80.)

Fourth, plaintitr alleges that Chirrn knew
that Alan Tishman, on behalf of TMLC Cotp.,
and others had planned to transfer thei¡ THC
shares to other entities in order to lirnit their
liabitity in anticipation of THC's capital call
on April 23, 1991. (Id. Í{ 88-90.) In
particular, plaintiff alleges that Chi¡rn failed
to make any disclosure of these transfers at
the April 23,I99L THC Board meeting. (Id. f
93.) Neither those to whom TMLC Corp. had
transfened their shares, nor Retrico were able
to meet the April 23, 1991 cash call. (Id. nn
94-95.) These entities also failed to make
THC's cash calls in August, 1991, May 1992,
and August 1992.

On the basis of these allegations, plaintiff
brings four different claims against Chirur.
First, ptaintiff alleges that Chinn breach his
frduciary duties to THC and its shareholders.
Second, plaintiff alleges that Chinn is liable
for negligent misrepresentation in his various
capacities at THC. Thi-rd, plaintiff alleges that
Chinn is liable to THC for fraud. Fourth,
plaintiff alleges that Chirur and Berwin
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Leighton âre liable to THC for legal
malpractice.

II. Discussion

In considering a motion to dismiss, which is
how I treat defendants' motion for judgment
on the pleadings, the court "must accept as
true atl the factual allegations in the
complaint." Newman & Schwartz v. Asplundh
Tlee E:içert Co., I02 F.3d 660, 662 (2d
Cir.1996) (quoting Leatherman v. Tarrant
County Narcotics Unit, 507 U.S. 163, 164, l-13
S.Ct. 1160, I22L.E,d.zd 517 (1993). The court
"must lfunit itself to facts stated in the
complaint or in documents attached to the
complaint or incorporated in the complaint by
reference." Id. (quoting Kra-rrer v. Time
Warner, Inc., 937 F.2d 767, 773 (2d Ctu.1991).
The complaint should not be dismissed "unless
it appears beyond a doubt that the plaintitr
can prove no set offacts in support ofhis claim
that would entitle hi¡r to relief." Scheuer v..
Rhodes, 416 U.S. 232,236-37, 94 S.Ct. 1683,
40 L.Ed.2d 90 (1974) (quoting Conley v.
Gibsor¡ 355 U.S. 4t, 45-46, 78 S.Ct. 99, 2

L.Ed.2d 80 (195?)).

Defendants present a multitude of
arguments for dismissing all of or some of
plaintiffs claims. Defendants' principal
argrrments are: (1) that all four of plaintiffs
claims are time-barred; (2) that Chinn did not
breach his duty of disclosure to THC and so

plaintiffs claim for breach of frduciary duty
should be disrnissed; (3) that a provision of
THC's Certificate of Incorporation requires
dismissal of frduciary duty claims against
Chinn; (4) that plaintiff fails adequately to
allege fraudulent scienter; (5) that with
regard to all four claims plaintiff has failed to
plead any damages that are causally related to
defendants' conduct.

*4 I treat each of these arguments for
dismissa-l in turn

A. Timeliness of Plaintiffs Claims

Defendants argue that the three-year statute
of lirnitations provided by 7B N.Y. Civ. Prac.
L. & R. $ 214(4) (McKinney's 1996)

@ 2005 ThomsonÆVest. No Claim to Orig. U.S. Govt. rüo

@

16div002900



Not Reported in F.Supp.
(Cite as: 1998 WL 50202, *4 (S.D.N.Y.)

(hereinafter references to "CPLR" and section
number) goverrs plaintiffs frrst and second
claims, and that Delaware's three-year statute
of limitations for ffaud, Del.Code Ann. tit. 10,
$ 8106 (1996), and for legal malpractice, id.,
applies to plaintiffs third and fourbh causes of
action Defendants contend that based onthe
application of these three year statutes of
li¡nitations, all plainti-ffs claims are ti¡ne-
barred. In contrast, plaintiff claims that its
first three claims are governed by the six-year
statute of lirnitations provided by CPLR $

2!3(7), and that New York's six-year statute of
Iirnitations also applies to its legal
mall¡ractice claim. IFN2I

FN2. Plaintiff submits with its briefrng a copy of an

agreement to toll the statute of limitations from June

16, 1994 ttuough June 16, 1995. There is no

reference to this âgreement in the Complaint;

accordingly, I do not consider this agreement.

1-. Plaintiffs Claims for Breach of Fiduciary
Duty and Negligent Misrepresentation

I find that New York's CPLR $ 213(7)
applies to plaintiffs fiduciarT duty, negligent
misrepresentation, and fraud claims. CPLR $

213 provides, inter alia, that the following
action must be commenced within six years:

7. an action by or on behalfof a corporation
against a present or former director, ofFrcer
of stockholder ... to procure a judgment on
the ground ofÍlaud, or to enforce a liability,
penalty or forfeitu¡e, or to recover damages
for waste or for an i4iury to property or for
an accounting in conjunction therewith.

CPLR $ 213(7). In view of the specifi.c
references in this statute to claims on behalf of
a corporation against a former director or
offrcer, defendants' suggestion that the more
general three-year statute of limitation in
CPLR Ë 214(4) applies to plaintiffs fust and
second claims is unavailing. New York state
courts apply CPLR $ 213(7) to claims for the
alleged breach of a fiduciary duty by a
corporate director or board member. See, e.g.,
Tobias v. Tobias, 792 A.D.zd 438, 596
N.Y.S.2d 797,798-99 (N.Y.App. Div. 1st Dep't
1993) (noting that CPLR $ 213(7) applied to
fraud and fiduciary breach claims against
directors); see also Resolution T?ust Corp. v.
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Young, No- 93 Civ. 6531, 1995 WL 552622, aI* 2 (S.D.N.Y. Sept.l4, 1995) (noting that
CPLR $ 213(Ð applied to negligence and
breach of fiduciary duty claims against a
thrift's directors). Accordingly, f conclude
that plaintiffs first and second claims for
breach of frduciary duty and negligent
misrepresentation are governed by the six-
year statute of lirnitations in CPLR $ 213(Ð.

Because plaintiffs breach of frduciary duty
and negligent misrepresentation claims
against Chinn accrued within the six-year
period preceding the frling of the complaint, I
frnd that these claims are tirnely.

2. Plaintiffs Claim for Fraud

Plaintiffs clairn for fraud also appears to fit
squarely within the language of CPLR $

2l3g). Defendants argue, however, that
und.er New York's "borrowing statute," CPLR
$ 202, the Delaware statute of lirnitations for
fraud applies to this claim. CPLR $ 202
provides that when a court in New York is
adjudicating clairns "accruing" outside of New
York, the court shall apply the foreign statute
of lirnitations, if the foreign statute of
limitations bars the action, "except where the
cause of action accrued in favor of a resident of
the state the tirne limited by the laws of the
state shall apply." CPLR $ 202.

*5 Contrary to defendants' suggestion"
CPLR $ 202 does not apply to any of plaintiffs
claims, because plaintiff has alleged facts
suffrcient to show that THC was a New York
resident until at least 1991. Plaintiff
specifrcally alleges that THC had its principal
place of business in New York until at least
1991. (See Compl. f 86.) For the purposes of
CPLR $ 202, this allegation is suffrcient to
establish that THC was a "resident" of New
York until at least 1991. See Shamrock
Assocs. v. Sloane, 738 F.Supp. 109, 113
(S.D.N.Y.1990) ( "The principal place of
business determines residency under CPLR $

202."). IJnder CPLR ç 202, residency is
determined at the date that the action
accmed. Besser v. E.R. Squibb & Sons, Inc.,
L46 A.D-2d 107, 539 N.Y.S.2d 734, 739
(N.Y.App. Div. 1st Dep't 1989), affd, 75
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N.Y.zd 847, 552 N.Y.S.2d 923, 552 N.E.2d 171
(1990). Plainti,ffs allegations include clairns
for wrongfirl conduct in 1991 (see Compl nf
93, 101, 102), and so plaintiffs claims accrued
during the tirne that THC was a resident of
New York. See Dybowski v. Dybowska, 146
A.D.2d 604, 536 N.Y.S.2d BgB, 839 (N.Y.App.
Div.2d Dep't 1989) (fraud action accrues from
commission of fraud or two years from when
plaintiff discovered or should have discovered
fraud, whichever is later). On this basis, I
reject defendants' argument that, under CPLR
ç 202, this Court must apply Delaware's
statute of limitatioru with respect to plaintiffs
third claim. Rather, CPLR $ 213 provides a
six-year statute of limitation for plaintiffs
claim for fraud.

Because plaintiffs claim for fraud accrued
with the six-year period preceding the filing of
the complaint, I fi.nd that plaintiffs fraud
claim is timely. See Dybowski v. Dybowska,
536 N.Y.S.2d at 839.

3. Plaintiffs Claim for Legaì Malpractice

Defendants argue that New York's
borrowing statute, CPLR g 202, applies to
plaintiffs legal malpractice claim on the same
grounds that they argue the statute applies to
ptaintiffs third claim. The reasons for
rejecting the application of this statute to
import the Delaware statute of lirnitations for
plaintiffs fraud claim also apply to plaintiffs
legat malpractice claim. For the pur¡:oses of
CPLR ç 202, plaintiff v/as a resident of New
York in 1991. Plaintiffs legal malpractice
claim includes allegations of malpractice
during 199L (see Compl. ff 91-92), and
therefore CPLR $ 202 does not require
imposing a foreign statute of limitations to the
detriment of the New York resident. See

CPLR $ 202 ("except where the cause of action
accmed in favor of a resident of the state the
time limited by the laws of the state shall
apply."); see also Glamm v. Allen, 57 N.Y.2d
87, 453 N.Y.S.2d 674, 677, 439 N.E.2d 390,
393 (1982) (action for legal malpractice accrues
at the date of the complained of m¡lFractice).

Plaintiff argues that under Santulli v.
Englert, Reilly & McHugh, P.C., 78 N.Y.2d
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700,579 N.Y.S.2d 324,328,586 N.E.2d 1014,
1018-19 (1992), plaintiffs legal meìfractice
claim should be governed by New York's six-
year statute of limitations for contract actions,
see CPLR $ 213, rather than the existing
three-year statute of li¡nitatio¡rs for
malpractice damage actions other than
medical, dental or poöatric actions which was
provided for by the then existing CPLR $

214(Ð. (PI. Br. at 42.) In Santulli, as
plaintiff contends, the New York Court of
Appeals held that New York's six-year statute
of limitations for contract actions governs
legal malpractice clai¡ns "where the remedy
sought is damages relating solely to the
plaintiffs pecuniary or property loss and
which arose out of the contractual
relationship." Santulli, 586 N.E.2d at 1018,
579 N.Y.S.2dat328-29.

*6 Subsequent to defendants' and plaintiffs
submissions to this Court, however, the New
York State Legislature amended CPLR $

214(6) to overturn the ruLe a¡nou¡rced in
Santulli. See Lirnitation of Malpractice
Damages Actions, 1996 N.Y. Laws chap. 623
(5.7590) (1996) (amendins CPLR $ 214(6));
Russo v. Waller, tTL Misc.2d 707, 655
N.Y.S.2d 313 (Sup.Ct. Nassau Co.1997)
("[e]ffective September 4, L996 the Legislature
amended CPLR $ 214(6) so as to repeal the
judicial ru-Le enunciated in Santulli "). The
New York Legislature amended CPLR $

2L4(6) to provide a three-year statute of
limitations for actions "to recover damages for
malpractice, other than medical, dental or
podiatric malpractice regardless of whether
the underlying theory is based in contract or
tort." CPLR $ 214(6) (emphasis added). The
effective date of the amendment is September
4, 1996, 1996 N.Y. Laws chap. 623; the
legislature unambiguously stated that "[tlhis
act shall take effect imrnediately." Id.

In general, "statutes are applied
prospectively, urùess there is a clear
legislative indication to the contrarlt." Rubin
Management Co., Inc. v. Comrrissioner, Dep't
of Consumer Affairs, 213 A.D.zd l-85, 623
N.Y.S.2d 569, 569 (N.Y.App. Div. lst Dep't
1995). Lower New York state courts are
divided concerning whether CPLR $ 214(6)
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applies only prospectively, or also applies
retroactively. See, e.g., Russo v. Waller, 655
N.Y.S.2d at 314 (retroactive application);
White of Lake George, Inc. v. Bell, L73
Misc.2d 423, 662 N.Y.S.2d 362, 365-66
(Sup.Ct. Albany Co.1997) (prospective
application only); Ackerman v. Price
Waterhouse, N.Y.L.J. May 13, 1997 (N.Y.App.
Div. lst Dep't May 13, 1997) (prospective
application only); Garcia v. Jonathan Director
and Fra¡k Weinrib, et al., N.Y.L.J. Jan 17,
1997 (N-Y.App. Div. lst Dep't Jan. 17, 1997)
(prospective application only); The New York
Court of Appeals has not ruled on the issue.
In these ci¡cumstances, the task of this Court
is to attempt to discern how New York's
highest state court would resolve this split in
authority. See Herman Miller, Inc. v. Thom
Rock Realty Co. L.P., 819 F.Supp. 307
(s.D.N.Y.1997).

Four decisions in this district have taken on
this task; all ofthese decisions concluded that
the amendment to CPLR $ 214(6) applies only
prospectively. See Keller v. Lee, No. 96 Civ.
4L68, 1997 WL 218435 at *2 (S.D.N.Y. April
30, 1997); Estate of Joseph Re v. Kornstein
Veisz & Wexler, 958 F.Supp. 907, 9L4-920
(S.D.N.Y.1997); Mason Tenders Dist. Council
Pension Fund v. Messera, 958 F.Supp. 869,
886 (S.D.N.y.1997); Durkin v. Shea, 957
F.Supp. 1360, L372-?5 (S.D.N.Y.1997). In
three of these decisions, courts have taken the
view either that the legislative intent to apply
the 1996 amend¡rent retroactively was not
suffïciently clear, or that the New York state
courts have not found the legislative intent to
be sufFrciently clear, to merit applying the
statute retroactively. See Keller, at *3;

Messera, 958 F.Supp. at 887; Durkin, 957
F.Supp. at L374-75. In contrast, in Estate of
Re, Judge Sotomayor found that the New
York State Legislature had explicitly
articulated its intent that the 1996
amendment to CPLR S 214(6) apply
retroactively, but also held that the
legislature's intent il enacting an amendrnent
should not govern the interpretation of law
pre-dating the amendment's passage. 958
F.Supp. at 918-20.
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(1) fundamental separation of powers
principles, and (2) the prohibition on
retroactive application of a reduced statute of
limitations period u¡less parties are given a
reasonable time to coûrmence actions u¡rder
the new law, a prohibition which Judge
Sotomayor found to be deeply rooted in New
York law. Id. at 918-19. I believe that Judge
Sotomayor's analysis is correct, and that the
New York State Court of Appeals can be
ex¡lected to reach this result. Accordingly, I
find that CPLR $ 214(6) does not apply
retroactively, and that plaintiffs legal
malpractice claim for damages arising out of
plaintiffs contractual relationship with
defendants is governed by New York's six-year
statute of lirnitatioru. Plaintiffs legal
malpractice clai¡n accrued within the six-year
period preceding the filing of the complaint.
Therefore, I find that plaintiffs legal
malpractice claim is tirnely. See Glamm, 493
N.E.zd at 393, 453 N .Y.S.2d at 677.

B. Breach of Fiduciary Duty

Plaintiffs claim that Chinn breached the
ñduciary duties that he owed to THC as its
officer (that is, its secretary), director, and
counsel rely alrnost exclusively on allegations
that Chinn failed to disclose material
information to THC. (See Compl. { 109.) I
frrst discuss whether plaintiffs allegations
that Chinn breached his disclosure duty
support a claim for breach of frduciary duty
and then I turn to plaintiffs other allegation
that rnight also support a claim for breach of
fiduciary duty by Chinn in his capacity as
offrcer, director, or counsel to THC.

1. The Duty to Disclose

In Delaware, the duty of disclosure is "an
obligation that has been characterized as a
derivative of the duties of care and loyalty ."
Cinerama, Inc., v. Technicolor, Inc., 663 A.2d
1156, 1166 (1995). Ifowever, a frduciary
obligation of disclosure is irrrplicated only
when shareholder action is sought. See Zirn v.
VLI Corp., 681 A.2d 1050, 1056 (1996) (duty of
disclosure "inheres any time a corporate board
of di¡ectors seeks stockholder action"); Stroud
v.. Grace, 606 A.2d 75, 84 (1992) (directors*7 Judge Sotomayor based this conclusion on
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have a "duty to disclose firlly and fairly all
material information within board's control
when it seeks shareholder action"); Bragger v.
Budacz, No. Civ. A 13376, 1994 WL 698609 *
5 (Del.Ch. Dec.T L994) ("Since no shareholder
action was sought by the Information
Statement a frduciary duty of frrll disclosure is
not irnplicated.").

None of Chinn's alleged failures to disclose
information to the THC Board of Directors
involved action requested by the THC's Board
by shareholders. Plaintiff does not allege that
the initial subscription of investors (see

Compl. ÍÍ 28, 36), the decision to purchase the
Ballston and Woodmont properties (see id. t[
52), or the Board of Directors' decisions to
make cash calls, involved a request for
shareholder action. (See id. f 10.)
Accordingly, I dismiss plaintiffs clairn for
breach offiduciary duty insofar as it relies on
allegations that Chinn failecl to disclose
information to THC.

2. Other Fiduciary Duties

*8 Plaintiff also alleges that Chinn failed to
adequately investigate the financial
sufficiency of TMLC Corp. (Id. f 36.) tFNSl
Chinn's liability as a director of THC is
governed. by Arbicle 9 of THC's Certificate of
Incorporation, which tracks 8 Del.Code. Ann.
tit. 8, $ 102(bX7) (1996). The Article provides
that:

FN3. In addition, plaintiff alleges that Chinn

participated in Alan Tishman's attempts to hansfer

TMLC Corp.'s stock to other entities (Compl. f
109), but fails allege any specific facts regarding

Chinn's participation in these transactions in the

body of the Complaint other than that Chinn failed

to disclose these transactions. (See id. fl 74-84.)

A director of the corporation shall not be
personally liable to the corporation or its
shareholders for monetar¡r damages for
breach offiduciary duty as a director, except
for liability (Ð for any breach of the
director's duty of loyalty to the co4roration
or its stockholders, (ii) for acts or ornissions
not in good faith or which involve
intentional misconduct or a knowing
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violation of law, (iii) under Section 174 of
the Delaware General Corporation Law, or
(iv) for any transaction from which the
director derived an improper personal
benefit.

In his capacity as a director, Chinn's a-Ileged
failure to adequately investigate TMLC
Corp.'s financial sufüciency could support only
a breach of Chinn's duty ofcare, not a breach
of his duty of loyalty. Harris v. Carter, 582
A.2d 222, 232 (Ct. Ch.1990) (treating
allegations of failure to investigate as claimed
breach of duty of care). But Chinn's liability
in his capacity as a director based on the
breach ofthe duty ofcare is clearly precluded
by Article 9 of THC's Certificate of
Incorporation- See Arnold v. Society for Sav.
Bancorp, Inc., 650 A.2d t270, L287 (L994)
(shielding director from liability based on
plainreading of$ 102(bX7)). Further, because
plainti-ffs complaint fails to highlight any
specific actions Chinn took as secretar¡r (as

distinct from his activities as a director) of
THC, Article 9 of THC's Certifi.cate of
Incorporation also shields Chirur in his
capacity as secretar¡r to THC for his alleged
failure to investigate TMLC Corp.'s financial
suffi.ciency. See id. at 1288 (embracing view
that "where a defendant is a director and
officer, only those actions taken solely in the
defendant's capacity as an officer are outside
the purview of Section 102(bXZ)").
Accordingly, I also dismiss plaintiffs claims
against Chirur for failure to adequately
investigate TMLC Corp.'s financial sufficiency
in his capacity as director and secretar¡r of
THC.

In sum, then, plaintiffs claim of breach of
fiduciary duty is dismissed in all respects
except with regard to Chinn's possible breach
of frduciarry duties he owed to THC in his
capacity as its counsel resulting from his
alleged failure to investigate the frnancial
sufFrciency of TMLC Corp. Cf. Deutsch v.
Cogan, 580 A.2d 100 (Ct. Ch.1990) (Iaw firm
acting as counsel to board of directors of
corporation subject to frduciary duties).

C. Negligent Misrepresentation

Ptainti-ffs claim for negligent
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misrepresentation relies upon his assertion
that Chinn failed to act with reasonable care
in undertaking his duties to THC in his
capacities as a director, officer, and counsel to
THC. (Compl.{f 114-118.)

*9 Chirur's liability for a breach of his duty
to exercise reasonable care is also precluded
by Article 9 of THC's Certificate of
Incorporation. See Arnold v. Society for Sav.
Bancorp, Inc., 650 A.2d t270, L2B7 (1994)
(shielding director from liability based on
plain reading of $ 102(bX7). Plainti.ffs
complaint also fails to highlight any specific
actions Chinn took as secretar¡r (as distinct
from his activities as a director). Accordingly,
Article 9 of THC's Certificate of hcorporation
atso shields Chinn in his capacity as secretary
to THC for his alleged failure to exercise
reasonable care in carrying out his duties as

secretar¡r to THC. See id. I therefore dismiss
plaintiffs second clairn against Chinn in his
capacities as a director and secreta4y of THC.

Defendants do not provide arry specifrc
argument for dismissing this claim against
Chinn in his capacity as counsel for THC.
Accordingly, plaintiffs claim against Chinn
for negligent misrepresentation in his capacity
as counsel to THC remai¡s.

D. Fraud

Defendants argue that plaintiffs third claim
against Chinn for fraud should be dismissed
because plaintiff failed to adequately allege
scienter. Federal Rule of Civil Procedure g(b)

provides that "the ci¡cumstances constituting
fraud or mistake shall be stated with
particularity." The Second Circuit Court of
Appeals "reguire[sl plaintiffs to allege faets

that grve rise to a. strong inference of
fraudulent intent." Shields v' Citytrust
Bancorp, Inc., 25 F.3d 1124, 1128 Qd
Cfu.1994). Such a "strong inference" of fraud
may be established either "(a) by alleging
facts to show that defendants had both motive
and opportunity to comrnit fraud, or (b) by
alleging facts that constitute strong
circumstantial evidence of conscious

misbehavior or recklessness." Id.
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Defendants argue persuasively that the
plaintiff fails to alleged facts sufficient to
show that Chinn had a motive to comrnit
fraud. To support a claim of motive,
plainti-ffs principal allegation is that Chinn's
incentive to comrnit fraud was to "receive
substantial legal fees and an annual retainer
for futr¡re services." (See CompL. 1122, LzL)
A mere allegation that defendant was in a
position to receive normal compensation for
professionaJ. services rendered is not sufficient
to support a showing of motive in the fraud
scienter analysis. See Shields, 25 F.3d at 1130
(in circumstances of that case, to make a
sufücient allegation of motive plaintiff must
do more than charge that executives aim to
prolong benefrts of the positions they hold);
Ferber v. Travelers Corp., 785 F.Supp. 1101,
1107 (D.Conn.1991) (incentive of receive
salary insufficient to allege rnotive);
Friedman v. Arizona World Nurseries Ltd.
Partnership, 730 F.Supp. 52t, 532
(S.D.N.Y.1990) (incentive of receiving fee for
professional service insufücient to allege
motive), atrd,927 F.2d 595 (1991). If the law
were otherwise, then virtually every
individual compensated for his or her
professional services could be subject to claims
of fraud. See Ferber, 785 F.Supp. at 1107.

+10 However, defendarrts fail to argue that
plaintiff has not atleged that Chinn engaged
in conscious misconduct or recklessrress.
Because the complaint contains allegations
t,l'at might support a claim that Chinn
engaged in conscious fraudulent behavior or
recklessness (see, e.g., Compl. tfl{ 49, 53, 81-

82), I do not dismiss plaintiffs claim of fraud
at this ti¡ne.

E. Damages

Defendants argue that the complaint should
be dismissed on the ground that plaintiff has
not alleged any da.rnages causally related to
conduct of Chinn or Berwin Leighton.
Because I accept as true all the factual
allegations in the complaint, see Newman &
Schwartz v. Asplundh TYee Expert Co., 102

F.3d 660, 662 (2d Ctu.1996) (quoting
Leather.man v. Tarrant County Narcotics
Unit, 507 U.S. 163, 164, 113 S.Ct. 1160, 122
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L.Ed.2d 51? (1993), I frnd that defendants'
argument that plaintiff has failed to plead
damages causally related to Chinn or Berwin
Leighton s conduct is without merit. For
instance, plaintiff alleges that Chinn knew or
recklessly disregarded the falsity of Retrico's
representation of its financial assets (Compl.{
24), a¡rd that THC was i4jured by Retrico's
failure to meet its subsequent obligations to
THC in a tirnely manner. (Compl.S{ 68-72.)
In addition, plaintiff alleges that Chinn failed
to disclose that TMLC Corp. had transferred
rnore than half of its stock and that those to
whom this stock was transfer:red were not able
to meet THC's April 1991 cash call.
(Comp1.{f 74, 94.) At this stage in the
proceedings, allegafions such as these are
su-ffrcient to plead. damages causally related to
Chinn and Berwin Leighton's alleged
misconduct. Accordingly, I do not dismiss any
claims against Chinn or against Berwin
Leighton on the ground that plaintiff has
faited to allege damages causally related to
defendants' misconduct.

F. Consolidation and Amendment of the
Complaint

Plaintiff moves to consolidate this action
with THC Holdings Corporation v. AIan V.
fish:rran, TMLC Corp., Tishman Overseas
Partners Ltd., Tishman Midwest Management
Corp., Pak Mac Asçociates, Richard A.
Alexander, Jerry Lee Marcus, Jordan R.

Metzger and Cha¡les C. Quinn, 93 Civ.
5393(KIVIW). Because I frnd that this action
and THC Holdings Corporation v. Tishman, et
al., 93 Civ. 53936MW) involve coÍrmon
questions of law and fact, I consolidate these
actions pursuant to Federal Rule of Civil
Procedure 42(a).

Plaintiff also seeks leave to amend the
complaint in these consolidated actions. Alt
of the defendants, in both the Chinn and
Tishman actions, object to plaintiffs motion to
amend. The defendants in the Tishman
action object because the Court had previously
granted their motion to disrniss plaintiffs
RICO claims (see Order May 30, 1996), which
plaintiffs Revised Amended Complaint
repleads. The Tishman defendants also
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contend that if plaintiffs Revised Amen-derl
Complaint is allowed, they must be permitted
to bring a third-party action against
Charterhouse Banh Ltd. and its United States
affrliate. They claim that Charterhouse was
responsible for investigating the frnancial
suffrciency of potential investors. The Chirur
defendants object to the Revised Amended
Complaint because the allegations against the
Chinn defendants are substantially similar to
those in the original cornplaint, and they had
moved for judgment on the pleadings on the
original complaint.

*11 In the Second Circuit, when a motion to
dismiss is granted, " 'the usual practice is to
grant leave to amend the complaint." ' Oliver
Schools, Inc. v. Foley, 930 F.3d 248, 253 (2d

Ctu.1991) (internal citation omitted). Where
"the possibility exists that the defect can be
cured and there is no prejudice to defend.ant,
leave to amend at least once should normally
be granted as a matter of course ." Id. In this
case the primary prejudice to defendants is
extra litigation costs. However, such
expenses, standing alone, do not suffice to
warrant a denial of a motion to amend. See

United States v. Continental trlinois Nat'l
Ba¡k and Tfuú Co. of Chicago, 889 F.2d 1248,
f255 (2d Cir.1989). Accordingly, the Court
grants plainti-ffs motion to amend. However,
because I frnd the clairns against Chinn and
Berwin Leighton in the original complaht to
be substantially the sarne as those in the
Revised Amended Complaint, those claims
dismissed in this Opinion and Order are also
dismissed from the Revised Arnended
Complaint. The Court also grants the
defendants in the Tishman action leave to
interplead Charterhouse Bank Ltd. and its
United States affrliate.

III. Conclusion

For the reasons stated above, I dismiss
plainti-ffs claim that Chinn breached the
frduciary duties he owed to THC in his
capacity as officer and director of THC; I
dismiss plaintiffs claim that Chinn breach the
frduciary duties he owed to THC in Ìris
capacity as cou¡sel to THC in all respects
except as resulting from his alleged failu¡e to
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investigate the frnancial insuffrciency of
TMLC Corp.; I dismiss plaintiffs clairn
against Chinn for negligent representation in
Chinn's capacities as officer and director of
TMLC Corp., but do not dismiss this clairn
insofar as it relates to Chinn in his capacity as

cou¡sel to THC. I deny defendants' motion for
judgment on the pleadings with regard to
plaintiffs clairn against Chinn for fraud and
ptaintiffs ctairn against Chinn and Berwin
Leighton for legal malpractice.

I also consolidate this action with THC
Holdings Corporation v. Tishmar¡ et al', 93
Civ. 5393(KMW). I grant plainti.ffs motion to
amend. Ilowever, those claims dismissed
herein are also dismissed from plaintiffs
Revised Amended Complaint. In addition, I
g¡ant the defendants in the Tishman action
leave to interplead Charterhouse Bank Ltd.
and its United States affiliate.

SO ORDERED.

1998 WL 50202 (S.D.N.Y.)

END OF DOCUMENT
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Alleged oral agreement to extend frnancing
for the purchase of securities was barred by
the statute of frauds; there was no possibility
that it could be performed within a year.
McKinney's General Obligations Law $ 5-701.

[3] Fraud 7
t84W

[3] Fraud 13(3)
184k13(3)
Parties to alleged oral agreement to extend
financing for the purchase of securities did not
have frduciarf/ or confrdential relationship, as

required to support claims for breach of
frduciary duty or negligent misrepresentation;
parties' relationship, ilvolving non-
discretionary securities accounts, was, as

expressly provided in the governing
documents, at arm's length.

*396 Gregory E. Galterio, for Plaintiffs-
Appellants-Respondents.

James A. Moss, for Defendants-Respondents-
Appellants.

TOM, J.P., ANDRIAS, SAXE, STTLLWAN,
JJ.

Order, Supreme Court, New York County
(Herman Cah4 J.), entered Septernber 18,

2003, which granted defendants' motion for
srunmar1¡ judgment insofar as to dismiss the
causes of action for breach of an oral
agreement, fraud, negligent
misrepresentation, breach of frduciary duty,
negligent valuation of collateral, and unjust
enrichment, and denied plaintiffs' cross
motion for sumrnar¡r judgment on their causes
of action for breach of written agreements,
breach of fiduciary duty and negligent
valuation" ulanimously affrrmed, with costs.

[1] While tlre issue, whether revised Unifornt
Commercial Code $ 8-113 rendered. the statute
of frauds inapplicable to the alleged oral
agreement to extend financing for the
purchase of securities for a particular period,
was not raised before the motion court, it
presents a question of law that may be raised

Supreme Court, Appellate Division, First
Department, New York.

TRADEWINDS FINANCIAL
CORPORATION, etc., et al., Plaintiffs-

Appellants-
ResPondents,

v.
REFCO SECURITIES, INC., etc., et al.,

Defendants-Re spondent s -Appellants.

March L6,2004

Background: Action was brought for breach of
an oral agreement to extend financing for tlre
purchase of securities, fraud, negligent
misrepresentatior¡ breach of frduciary duty,
negligent valuation of collateral, and unjust
enrichment. The Supreme Court, New York
County, Herman Cahn, J., granted
defendants' motion for summar¡r judgment,

and appeal was taken

Holdings: The Supreme Court, Appellate
Division, held that: (1) Uniform Commerciaì
Code (UCC) provision making statute of
frauds inapplicable to contract for the sale or
purchase ofa security did not apply to alleged
oral agteement; (2) agreement was barred by
the statute of frauds; and (3) parties did not
have frduciary or confidential relationship, as

required to support claims for breach of
fiduciary duty or negligent misrepresentation.

Affirmed.

West Head¡rotes

[1] Frauds, Statute Of 84
185k84
Uniform Commercial Code (UCC) provision
making statute of frauds inapplicable to

contract for the sale or purchase of a security
did not apply to aìIeged oral agreement to
extend frnancing for the purchase ofsecurities
for a particular period. McKi¡rney's Uniform
Com¡nercial Code $ 8-113; McKinney's
General Obligations Law $ 5-701.

[2] Frauds, Statute Of 44(l)
185k44(1)

o 2005 Thomson/West. No Claim to Orig. U.S. Govt. 'Wo

@

16div002909



773 N.Y.S.2d 395
(Cite as: 773 N.Y.S.2d 395, +396)

for the frrst ti¡ne at this juncture (see Chateau
D'If Corp. v. City of New York, 219 A.D-2d
205,209-2L0, 641 N.Y.S.2d 252). We conclude
that the statutory revision, which was
intended to bring the law into step with the
prevailing mechanics of discrete securities
transfers, was not intended to apply to the
clairned frnancing agreement at issue here (see

Uniform Laws Annotated, Vol. 2C, Uniform
Comnercial Code Revised Article 8, Notes on
Scope, 2003 Pocket Part, at 80-81).

[2] The alleged oral agreement was barred
by the statute of frauds (General Obligations
Law $ 5-701). There was absolutely no
possibility that it could be performed within a
year (see Cron v. Hargro Fabrics, Inc., 91
N.Y.2d 362, 366, 670 N.Y.S.2d 973, 694
N.E.2d 56); plaintìffs' assertion that there
was an option to cancel in exchange for
payment of a penalty is, inter alia,
unsupported by the record. The documents
relied upon by plaintiffs could not be cobbled
together as a writing suffi.cient to satisfu the
statute, since material terms were missilg
(see Kobre v. Instrument Sys., Corp., 54
A.D.2d 625, 626,387 N.Y.S.2d 6L7, atrd. 43
N.Y.zd 862, 403 N.Y.S.2d 220, 374 N.E.2d
131; see also Adiel v. Lincoln Plaza Assocs.,
254 A.D.zd 5, 677 N.Y.S.2d 790). Nor could
the *397 agreement be salvaged by the
claimed. part performance (see Stephen
Pevner, Inc. v. Ensler, 309 A.D.2d 722, 766
N.Y.S.2d 183), which, in any event, was not
unequivocally referable to the claimed.
agreement (see Anostario v. Vicinanzo, 59
N.Y.zd 662, 664, 463 N.Y.S.2d 409, 450
N.E.2d 215). In view of the foregoing, it is
unnecessary to address the other arguments
regarding the enforceability ofthe alleged oral
agreement.

[3] The tort clairns were properly dismissed
as duplicative of the contract clai¡ns (see

Richbell Info. Servs., Inc. v. 529 Jupiter
Partners, L.P., 309 A.D.2d 288, 305, 765
N.Y.S.2d 575; River Glen Assocs., Ltd. v.
Merrill Lynch Credit Corp., 295 A.D.zd 274,
275, 743 N.Y.S.2d 870; Shitkoff, brc. v. 885
Thtud Ave. Cotp., 299 A.D.2d 253, 750
N.Y.S.2d 53). In addition, the fiduciary
breach and negligent misrepresentation

Page 921

causes ofactionwere not viable inthe absence
of a fiduciar¡r or confrdentia-l relationship
between the parties (see Sidamonidze v. Kay,
304 A.D.2d 415, 757 N.Y.S.2d 560); the
relationship here, involving non-discretionarT
securities accounts, was, as expressly provided
in the governing docurrrents, at arrn's length
(see Fesseha v. TD Waterhouse Inv. Servs.,
Inc., 305 4.D.2¿I 268, 76L N.Y.S.2d 22). In
light of our determination that the tort claims
were properþ dismissed for these several
reasons, we do not address defendants'other
arguments.

The cause of action seeking to recover, on
the theory of unjust enrichment, the profrts
that defendants made upon reselling
plaintiffs' securities was ba¡rred by the
limitation of damages provision in the Terms
and Conditions for Confirmation, as well as by
the existence of a valid contract (see Golub
Assocs., Inc. v. Lincol¡rshire Mgt., Inc., 1

A.D.3d 237, 767 N.Y.S.2d 571), albeit one
whose terms were in dispute.

Although defendants had the discretion to
call in their margin loan to plaintiffs at any
tirne reasonably necessar¡l for their protection,
this öscretion was not unfettered since it
remained subject to the irnplied duty of good
faith (see Richbell Information Services, Inc.,
309 A.D.2d at 302-303, 765 N.Y.S.2d 575).
Our review of the record discloses that the
motion court properly found issues of fact as to
defendants' good faith and the reasonableness
of their conduct. This is especially so with
respect to defendants' margin call.

We have considered tJ:e parties' other
contentions for affrrmative relief and frnd
them unavailing.

5 A.D.3d 229,773 N.Y.S.2d 395, 53 UCC
Rep.Serv.2d 123,2004 N.Y. Slip Op. 01705

END OF DOCIJMENT
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(Cite as: 780 N.Y.S.2ùMn

Supreme Court, Appellate Division, Second
Department, New York.

Nello TRIZZANO, et al., plaintiffs-
respondents,

v.
ALI^STATE INSI.IRANCE COMPANY,

appellant-respondent,
Marinaccio & Azznata, respondent-appellant,

Christopher Marinaccio, defendant-
respondent.

Iù'fay 24,2004

Background: Insureds sued their automobile
insurer and insurance agency, alleging breach
of contract, fraud, negligence, and negligent
misrepresentation, and seeking to recover
dlfference between purchase price of car and
its actual cash value. The Supreme Court,
Westchester Courrty, Colabella, J., granted
insureds swnmary judgment on contract and
fraud clairns against insuter, and granted
insureds summarJr judgment against agency
on clai¡ns of negligence and negligent
misrepresentation Defendants appealed.

Holdings: The Supreme Court, Appellate
Division, held that: (1) insurer properly
tirnited its offer of settlement to the purchase
price; (2) agency was negligent in failing to
procure requested coverage; and (3) agency
was not liable for negligent misrepresentation-

Affirmed as modifred.

West Headnotes

[1] Insurance 1851
217k1851
Appticable provisions of Insurance Law are
deemed to be part of insurance contract as

though written into it.

[2] Insurance 27I9(I)
2L7t<27tg(L)
Wlren insurer deemed car, which was damaged
within 180 days after purchase, to be total
loss, Insurance Department regulation allowed
insurer to limit its offer of settlement to the
purchase price. 11 NYCRR Zte.7(cXlXiv).

Page 923

[3] Insurance 1671
2t7kr67l
Insurance agency was negligent in failing to
procure requested automobile insurance,
where insureds requested actual cash value
coverage that would be effective "from day
one," agency assured them that such coverage
was effective immediately, but policy allowed
insurer to limit its offer of settlement to the
purchase price.

[4] Insurance 1671-

2L7kI67l
Insu¡ance agents and brokers have conrmon-
Iaw duty to obtain requested coverage for thei¡
clients within reasonable tirne, or to inform
client of their ixåbifity to do so.

[5] Insurance l67L
217kI671
Broker may be held liable for neglect in
failing to procure requested insurance; i¡rsured
must show that broker failed to discharge
duties imposed by agreement to obtain
insurance either by proofthat broker breached
agreement or that it failed to exercise due care
in the transaction.

[6] Insurance L672
2t7k1672
TTrere \¡¡as no special relatioruhip between
insureds and insurance agency through which
they purchased insurance, as required to
support insureds' negligent misrepresentation
claim against agerrcy.

*148 Marjorie E. Bornes, New York, N.Y.,
for appellant-respondent.

Lustig & Brown, LLP, New York, N"Y.
(Gregory Gilmore of counsel), for respondent-
appellant.

Pirrotii Law Firm, LLC, Scarsdale, N.Y.
(Anthony Pfurotti, Jr., of counsel), for
plaintiffs-re spondent s.

NANCY E. SMTTH, J.P., GABRIEL M.
KRAUSMAN, SIEPHEN G. CRANE, ANd
WILLIAMF. MAS1ts,O, JJ.
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In an action, inter alia, to recover damages
for breach of contract, (1) the defendant
Allstate Insu¡ance Company appeals, as
limited by its brief, from so much of an order
of the Supreme Court, Westchester County
(Colabella, J.), entered June 11, 2003, as
granted those branches of the plaintiffs'
motion which were for summarJr judgment on
the issue of liability on the *149 first and
second causes of action and denied its cross
motion for sumrnary judgment dismissing the
complaint insofar as asserted against it, and
(2) ttre defendant Marinaccio & Azznara cross-

appeals, as limited by its brief, from so much
ofthe same order as granted those branches of
the plaintiffs'motion which were for surnmarJ¡
judgment on the issue of liability on the third
and fourth causes of action and denied its cross
motion for summarJr judgment dismissing the
complaint and all cross claims insofar as
asserted against it.

ORDERED that the order is modiÊied, onthe
law, bv (1) deleting the provision thereof
granting those branches of the motion which
were for sumrnary judgment on the issue of
Iiability against the defendant Allstate
Insurance Company on the first and second
causes of action and against the defendant
Marinaccio & Azznara on the fourth cause of
action" and substituting therefor a provision
denying those branches of the motion, (2)

deleting the provision thereof denying the
cross motion of the defendant Allstate
Insurance Company for summar¡r judgment
disrnissing the complaint insofar as asserted
against it and substituting therefor a
provision granting that cross motion, and (3)

deleting the provision thereof denying that
branch of the cross motion of the defendant
Marinaccio & Azznata which was for srmrmarJr
judgment dismissing the fourth cause of action
and a-ll cross claims predicated on the fourth
cause of action and substituting therefor a
provision g¡anting that branch of the cross
motion; as so modiñed, the order is affirmed
insofar as appealed and cross-appealed from,
with costs payable by the plaintiffs to the
defendant Allstate Insurance Company.

After purchasing a 1997 Porsche 911 T\-ubo
S Coupe for $82,000, the plaintiffs sought

Page 924

insurance through the defendant insura¡rce
agency Marinaccio & Azznara (hereinafter fuI

& A). M & A arranged for the defendant
Allstate Insurance Company (hereinafter
Allstate) to issue an insurance policy. It
insured the plaintiffs for the actual cash value
of thei¡ car, allegedly $155,500. Within four
months after its purchase, the car was
damaged in an accident. Allstate deemed the
car to be a total loss. Relying on a regulation
issued by the Superintendent of krswance (see

11 NYCRR 216.7[c][1][iv] ) (hereinafter
Regulation 64), Allstate tendered to the
plaintiffs a check for the purchase price of the
car. This regrrlation permits an insurer to
lirnit an offer of settlement to the purchase
price of a vehicle when a loss occurs within.
180 days after the purchase. The plaintifns
commenced this action against, among others,
Allstate and M & A, alleging breach of,

contract, fraud, negligence, and negligent
rnisrepresentation, and seeking to recover the
dtfference between the purchase price of the
car and its actual cash value.

[1][2] The plaintiffs were not entitled to
srürmarJr judgment on the issue of Allstate's
tiability und.er the first cam6e of action,
alleging breach of contract, or the second
cause of action, alleging fraud. Allstate's
cross motion for flunmary judgrnent
dismissing the complaint insofar as asserted
against it should have been granted"
Applicable provisions of the Insurance Law
are "deemed to [be] part of [an] i¡surance
contract as though written into it" (Salzrran v.
Prudential Ins. Co., 296 N.Y. 273,277, 72
N.E.2d 891; see Adam v. Manhattan Life Ins"
Co. of N.Y., 204 N.Y. 357, 360, 97 N.E. 740;
Strauss v. Union Cent. Life Ins. Co., 170 N.Y"
349, 356, 63 N.E. 347). Regulation 64 had the
s¿ìme effect as a contractual provision
affording Allstate the option it chose to settle
the plaintiffs' insurance claim. Thus, Allstate
made a prima facie showing that it did not
breach its contract ofinsurance with the +lã0
plaintiffs, and the plaintiffs failed to raise a
triable issue of fact in opposition- Since
Regulation 64 effectively became part of the
insurance policy, Allstate also established
prima facie that it made no false
representation in its policy. The plaintiffs
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failed to raise a triable issue of fact in
opposition. Therefore, Allstate was entitled to
sumrnarlr judgment dismissing the fraud cause
of action.

t3lt4lt5l In the third cause of action, the
plaintiffs alleged that M & A negligently
failed to procure the requested insurance
coverage. The Supreme Court properþ denied
that branch of M & A's cross motion which
was for summary judgment dismissing that
cause of action as M & A failed to establish its
prirna facie entitlement to judgment as a
matter of law. By contrast, the plaintiffs
established thei¡ entitlement to srunmarJ¡
judgrnent on the issue of M & A's liabitity
under the thfud ca.use of action It is
uncontested, indeed adrnitted by M & A, that
the plaintiffs requested actual cash value
coverage that would be effective "from day
one" and that M & A assured them that such
coverage was effective immediately.
Moreover, it is uncontested that M & A was
ignorant of Regulation 64. These
uncontroverted facts place the third cause of
action within the rule that "insurance agents
and brokers have a com¡non-law duty to obtain
requested coverage for their clients within a
reasonable time, or to inform the client of
their inability to do so. A broker may be held
liable for neglect in failing to procure the
requested insurance. An insured must show
that the broker failed to discharge the duties
imposed by the agreement to obtain insurance
either by proof that the broker breached the
agreement or that it failed to exercise due care
in the transaction" (Reilly v. Progressive Ins.
Co., 288 A.D.2d 365, 365-366, 733 N.Y.S.2d
220 lemphasis added]; see Santaniello v.
Interboro Mut. Indem. Ins. Co., 267 

^.D.zd372, 700 N.Y.S.2d 230; Associates
Com¡nercial Corp. of Delaware v. White, B0
A.D.2d 570, 571, 435 N.Y.S.2d 796; cf.
Murphy v. Kuhr\ 90 N.Y.zd 266, 270, 660
N.Y.S.2d 37L,682 N.E.2d 972; Erwig v. Cook
Agency, 173 A.D.2d 439, 570 N.Y.S.2d 64).
Thus, the Suprerne Court properþ g¡anted
srunmar¡¡ judgment to the plainti.ffs on the
thi¡d cause of action.

t6l Finally, the Supreme Court erred in
granting that branch of the plaintiffs' motion

Page 926

which was for stunmarJr judgment on the issue
of M & A's liability under the fourth cause of
action alleging negligent misrepresentation.
That branch of M & A's cross motion which
was for srunmary judgment dismissing t,he

fourth cause of action should have been
granted. In opposition to M & A's prima facie
showing of entitlement to judgment as a
matter of law, the plaintiffs failed to raise a
f,riable issue of fact as to the existence of a
special relationship between them and M & A
(see Murphy v. Kuhr\ supra at 268, 660
N.Y.S.2d 371, 682 N.E.2d 972; Hesse v.
Speece, 278 A.D.2d 368, 369, 717 N.Y.S.2d
649).

7 A.D.3d 783, 780 N.Y.S.2d 147, 2004 N.Y
SIip Op. 04181

END OF DOCI'MENT
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United States District Court,
S.D. New York.

UNICREDIIO ITAIIANO SPA, andBank
Polska Kasa Opieki SA, Plaintiffs,

v.
JPMORGAN CHASE BANK, J.P. Morgan
Chase & Co., J.P. Morgan Securities Inc.,

Citibank, N.4., Citigroup, Inc., and Sa-lomon
Smith Barney Inc., Defendants.

No. 02Civ. 5328ßTSXJCF).

Oct. 14,2003.
Order Denying Reconsideration Nov. 12,2003

Sophisticated fixancial entities that
participated in credit facilities brought cause

of action against co-administrative agents and
issuing bank for their alleged fraudulent
concealment, fraudulent inducement, aiding
and abetting borrower's fraud, negligent
rnisrepresentation, civil conspiracy, and unjust
enrichrnent. On motion to dismiss for failure
to state claim or to plead fraud with suffrcient
particularity, the District Court, Swain, J.,
hetd that: (1) express disclaimer by co-

ad-rrinistrative agents for credit facilities, as

well as by issuing bank, of any duty to
ascertain or inquire as to borrower's
performance of arry terms, covenants or
conditions of any loan document, or to account
therefor to sophisticated frnancial entities
participating in loan investments, precluded
such entities from establishing duty to disclose
or reasonable reliance, of kind required under
New York law to support fraudulent
concealment, fraudulent inducement or
negligent misrepresentation claim; (2)

allegations in plaintiffs' complaint ìvere
sufficient to state claim under New York law
for aidi¡g and abetting foaud; (3) plaintiffs did
not have claim for breach of implied covenant
of good faith or u4just enrichment, to extent
based on defendants' nondisclosures; and (4)

allegations v/ere su-fücient to state civil
conspiracy clairn under New York law.

Granted in part and denied in Part;
reconsideration denied.

Page 927

[1] Fraud 3
184k3
Elements of clairn for fraud or fraudulent
inducement under New York law are: (1) that
defendant made material false representation,
(2) with intent to defraud plaintiff; (3) that
ptaintiff reasonably relied on that
representation; and (4) that plaintiff suffered
damage as result of that reliance.

[2] Fraud 16
184k16
To state fraudulent concealment claim under
New York law, plaintiff, in addition to
alleging each of elements of fraud, must also
allege that defendant had duty to disclose
rnaterial information

[3] Fraud L7
184k17
fhrty to disclose, of kind required. under New
York Ìaw to support fraudulent concealment
clairn, arises when: (1) one party has superior
knowledge of inforrnation; (2) that information
is not readily available to another party; and
(3) frrst party knows that second party is
acting on basis of mistaken knowledge.

[4] Fraud 13(3)
184k13(3)
Under New York law, negligent
misrepresentation clairns have the following
elements: (1) that defendant had duty, as
result of special relationship, to give correct
information; (2) t}:rat defendant made false
representation that he or she should have
known was incorrect; (3) that information
supplied by representation was known by
defendant to be desired by ptaintitr for serious
purpo6e; (4) that plaintiffintended to rely and
act upon it; and (5) that plainti-ff reasonably
relied on it to his or her detriment.

[5] Fraud 13(3)
184k13(3)

[5] Fraud l7
184k17
In transactions between sophisticated
financial institutions, no extra-contractual
duty of disclosure exists, of kind required
under New York law to support negligentWest Head¡rotes
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misrepresentation clairn.

t6l Banks and Banking 100
52k100

[6] Brokers 34
65k34
Under New York law, express disclairner by
co-administrative agents for credit facilities,
as well as by issuing bank, of any duty to
ascertain or inquire as to botrower's
performance of any terms, coverrants, or
conditions of any loan document, or to account
therefor to sophisticated financial entities
participating in loan investments, precluded
such entities from establishing duty to disclose
or reasonable reliance, ofkind required under
New York law to support fraudulent
concealment, fraudulent inducement, or
negligent misrepresentation claim.

[7] Contracts 1

95k1
IJnder New York law, sophisticated parties
are held to terms of their contracts.

t8l Banks and Banking 100
52k100

IBI Brokers 34
65k34
Under New York law, "peculiar knowledge"
doctrine could not be extended to permit a
claim by sophisticated frnancial entities
participating in loan investments, not against
borrower itself, whose improper practices
allegedly enabled it to conceal debt and to
present false picture of financial soundness,
but against third parties that allegedly knew
of borrower's improper practices, and that
acted as co-administrative agents or issuing
bank on credit faci,lities in which these
fi nancial entities participated.

[9] Fraud 36
184k36
IJnder New York's "peculiar knowledge"
doctrine, express waivers or disclairners of
reliance will not be given effect, so as to
preclude fraud clairn, when facts are
peculiarly withinknowledge of party invoking
such a waiver or disclaimer.

Page 928

[10]Fraud 36
184k36
Theoretical basis for "peculiar knowledge"
doctrine, as applied by New York courts, is the
premise that, when matters are peculiarly
within defendant's knowledge, plaintiff may
rely without prosecuting an investigation,
since he has no independent means of
ascertaining truth.

[11] Fraud 30
184k30
Under New York law, elements of clairn for
aiding and abetting fraud are: (1) existence of
underþing fraud; (2) knowledge of that fraud
on part of aider and abettor; and (3)

substantial assistance by aider and abettor in
achievement of that fraud.

[12] Fraud 30
184k30
"substantial assistance" exists, of kind
required under New York law to support claim
for aiding and abetting fraud, when: (1) aider/
abettor affirsratively assists, helps conceal, or
by virtue of failing to act when required to do
so enables fraud to proceed; and (2) actions of
aider/abettor proximately cause harm on
which primary liability is predicated.

[13] Banks and Banking 100
52k100

[13] Banks and Banking 226
52k226

[13] Brokers 34
65k34
Allegations in complaint filed by entities
participating in loan investments, against
third parties that acted as co-administrative
agents or issuing bank on credit facilities, for
their alleged knowing participation in prepays
and other transactions which were designed to
hide bonower's true financial condition and to
distort its public fmancial statements were
su-ffi.cient to state clairn under New York law
for aiding and abetting fraud.

[14]Federal Civil Procedure 636
1704k636
By identi&ing borrower's fraudulent

@
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statements, i.€., the revenue and debt-to-
equity frgures in its public ñnancial
statements, and by speci$ing way in which
those figrrres misrepresented reality of its
revenues and liabilities, investors seeking to
recover on aiding and abetting theory firom co-

administrative agents on credit facilities pled

borrower's fraud with sufficient pariicularity
to satisfr federal pleading requirements.
Fed.Rules Civ.Proc.Rule g(b), 28 U.S-C.A.

[15] Banks and Banking 96
52k96

[15] Brokers 22
651<22
Under New York law, investors that were
barred, by express contractual disclaimers,
from estabtishing any duty to disclose or
reasonable reliance, of kind required under
New York law to recover on fraud theory from
co-administrative agents on credit facilities,
were likewise barred from asserting claim for
breach of irnplied duty of good faith to extent
that clairn was premised on same alleged
nondisclosures underlying fraud claim.

[16] Contracts 168
95k1"68
While New York law irnplies duty of good

faith and fair dealing in every contract, no
obligation can be implied that would be

inconsistent with other terms of contractual
relationship.

[1?] Imptied and Constructive Contracts 3

205Hk3
Elements of unjust enrichment claim und.er
New York law are: (1) that defendant
benefitted, (2) at, plaintiffs expense; and (3)

that equity and good conscience require
restitution.

t18l Imptied and Constructive Contracts
55

205Hk55
Under New York law, existence of a valid and
enforceable written contract governing
particular subject matter ordinarily precludes
recovery in quasi contract, or unjust
er¡richment, for events arising out of same
subject matter.

Page 929

t191 Implied and Constructive Contracts
55

205Hk55
Under New York law, investors that were
barred, by express contractual disclaimers,
from establishing any duty to disclose or
reasonable reliance, of kind required under
New York law to recover on fraud theory from
co-administrative agents on credit facilities,
were likewise ba¡red from recovering from
agents, on unjust enrichment theory, for
altegedly taking advantage of their "superior
knowledge" of borrower's frnancial condition;
credit facility agreements expressly provided
that agents and their affrliates had no duty to
account to investors for their dealings with
borrowers, and had no duty to provide
investors with any information in connection
with payments under agreements.

[20] Conspiracy 1.1

9lkl.1
Under New York law, elements of civil
conspiracy are: (1) agreement between two or
more persons; (2) overt act; (3) intentional
participation in furtherance of plan or
purpose; and (4) resulting damage.

[2llConspiracy 1.1
91k1.1
New York law does not recognize substantive
tort of civil conspiracy; such a claim is
available only if there is evidence of
underþing actionable tort.

[22] Conspiracy 1.1

91k1.1
Under New York law, conspiracy allegations
are permitted only tÐ connect actions of
separate defendants with otherwise actionable
tort.

[2SlConspiracy 18
91k18
Allegations in complaint frled by entities
participating in loan investrnents, against
third parties that acted as co-administrative
agents or issuing bank on credit facilities, for
their alleged knowing participation in prepays
and other transactions which were designed to
hide borrower's true frnancial condition and to
distort its public frnancial statements were

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002918



288 F.Supp-2d485
(Cite as: 288 F.Supp.2d,486)

suffrcient to state civil conspiracy clairn under
New York law.

[24] Federal Courts 660.20
1708k660.20
District court would not certify its decision on
dismissed claims for immediate appeal, where
dismissed and remaining claims arose from
essentially same factual allegations, such that
judicial economy would be served if multiple
appellate panels were not required to
familiarize themselves with case in piecemeal
appeals. Fed.Rules Civ.Proc.Rule 54(b), 28

u.s.c.A.

*488 Arnold & Porter by Charles G. Berry,
Robert A. Goodman, New York City, Elliott
Reihner Siedzikowski & Egan PC by Thomas
J. Elliot, Mark A. Kearney, John P. Elliott,
Thomas N. Sweeney, Blue Bell, PA, for
Plairrtitrs.

Sirnpson Thacher & Bartlett by Thomas C.

Rice, David J. WoIl, John D. Roesser, Caline
Mouawad, New York City, Paul, Weiss,
Rifkind, Wharton & Garrison by Jonathan
Hurwitz, Michael Gertanan, Brad S. Kar¡r,
New York City, for Defendants.

OPINION AND ORDER

SWAIN, District Judge.

This action concerns loans, made by
Plaintiffs to or for the benefit of the Enron
Corporation, that were administered by JP
Morgan Chase Bank and Citibank. Flaintiffs
contend that Defendants defrauded them in
corurection with the formation of certain
syndicated credit facilities and payrnents
under those facilities. The Court has
jurisdiction of this matter pursuant to 28

U.S.C. section 1332. Defendants now move
pursuant to Rules 12(bX6) and 9(b) of the
Federal Rules of Civil Procedure for an order
dismissing the Second Amended Complaint.
The Court has considered thoroughly afl
arguments and subrnissions in connection with
the instant motions. For the following reasons,
Defendants' motions are granted in part and
denied in part.

Page 930

*489 BACKGROUND

The following factual recitation is drawn
from the Second Amended Complaint (the
"Complaint"), statements or documents
incorporated in the Complaint by reference,
public disclosure documents frled with the
SEC, and/or documents that Plaintiffs either
possessed or knew about and upon which they
relied in bringing this actior¡- See Rothman v.
Gregor, 220 F.3d 81, 88-89 (2d Ctu.2000) (and
cases cited therein). All of Plaintiffs'
allegations are taken as true for the purposes
ofthis recitation.

Plaintitr UniCredito Italiano SpA ("UCI") is
an Italian frnancial institution with
headquarters in Milan, Italy. (Compl.{ 36.)
Plaintiff Bank Polska Kasa Opieki SA, also
known as Bank Pekao SA ("Pekao") is a Polish
financial institution with headquarters in
'Warsaw, Poland. (Id. Í 37.)

Defendant JP Morgan Chase & Co. ("JPMC
& Co.") is a Delaware corporation with its
principal place of busirress in New York. Its
primary banking subsidiary is Defendant JP
Morgan Chase Bank; its primary investment
banking or securities subsidiary is Defendant
J.P. Morgan Securities Inc. Defendant JP
Morgan Chase Bank is a New York
corporatior¡ with its principal place of
business in New York. Defendant J.P. Morgan
Securities Inc. is a Delaware corporation with
offices in New York. (Id. f{ 38-40.)

Defendant Citigroup, Inc. ("Citigroup") is a
Delaware corporation with its principal place
of business in New York. Citigroup's primar¡r
banking subsidiary is Defendant Citibank,
N.A. ("Citibank"); its primary investment
banking or securities subsidiary is Defendant
Salomon Smith Barney. Citibank is a
national banking association with its principal
place of business in New York. Defendant
Salomon Smith Barney is a New York
corporation with its principal place of business
in New York. (Id. f{ 41-43.)

Defendants' Involvement in Enron s Off-
B alarrce-Sheet Partnerships
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h 1999 Enron began to enter into business
relationships with partnerships, known as the
LJM partnerships, in which former Enron
CFO And¡ew Fastow was both the manager
and an investor. (Id. f 68.) These Special
Purpose Entities ("SPEs") were designed to
remove from Enron's balance sheet assets that
had lost or were at risk of losing va-lue, in
order to give Enron the appearance of a

healthier financial condition. (Id. { 62.)
Defendants were significant participants in
transactions entered into by at least one ofthe
IJM partnerships, an entity referred to in the
Complaint as LJM2. CId. f 72.) Defendants
Citig¡oup and JPMC & Co', directly or
through their afüliates, each invested at least
$10 million in transactions with LJM2. (Id.)

A feature of many of the SPE transactions
was a "trigger point" at which Enron was to
issue new shares to the SPEs to cover losses in
the value of the assets that had been
transferred to the SPEs. (Id. f 74.) The SPEs
were then to seII the Enron shares issued to
them in order to cover partnership losses. Od.)
By participating in the SPEs and their sale of
Enron shares, Defendants generated profits for
themselves and contributed to Enron's
collapsing share price. (Id.)

The existence of the LJM partnerships was

disclosed in Enron's publicly filed frnancial
reports. 11¿. { Sa.) These disclosures did not
indicate the nature or extent of Fastow's
financial interest in the LJM partnerships.
(Id.) Defendants knew that Enron's disclosures
with respect to the IJM partnerships were
materially misleading, inaccurate, and
inadequate, and they withheld that knowledge
from Plaintiffs. Defendants knew that
Plaintiffs relied +490 upon Enron's disclosures
in making their decisions to participate in the
credit facilities at issue. Gd. 185.)

Defendants' Involvement in Enron Prepays

"Prepays" are transactions in the
commodities trading business in which parbies

arrange for the prepayment of commodities to
be delivered at a later date. Od. f 86.) Enron
used prepay transactions designed by
Defendants to disguise loans to Enron. Od. {
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8788r 90.) Prepay transactions were arranged
in which the Defendant banks or theír
affiIiates would agree to purchase some
comrnodity and simu-ltaneously to sell it back
to Enron. (Id. { 90.)

JP Morgan Chase Bank and the Mahonia
Prepays

Enron conducted a large number of prepay
transactions with the participation of,

Defendant JP Morgan Chase Ba¡k through ân
offshore SPE called Mahonia, Ltd. JP Morgan
Chase Bank paid the Charurel Islands law
frrm of Mourant de Feu & Jeune to set up
Mahonia. Gd. f 97.) JP Morgan Chase Bank
was aware that Enron entered into prepays
with Mahonia as a means of disgrrising
Enron's debt and received substantiatr
revenrres from Mahonia's dealings with
Enron. Od. Í 98.) Plaintiff quotes George
Serice, a Chase offi.cer working on the Enron
account, as having remarked i¡r an email to
Jeftey Dellapina, a Managing Director at JP,
Morgan Chase Bank, that " 'Enron loves these
deals as they are able to hide funded debt from
their equity analysts because they (at the very
least) book it as defened revlenue] or (better
yet) bury it in their hading liabilities.' " (Id.

f 100.) One or more of the JP Morgan Chase
defendants created marketing naterial for the
prepay transactions. Od. 1 1-02.) One of those
marketing presentations in July 1998 noted
that prepays v/ere " 'balance sheet "friendly."
'" (rd.)

In an action brought by JP Morgan Chase
Bank against certain insurance companies to
enforce surety bonds related to Mahonia, the
defendants have asserted that tJ:ey were
improperþ induced to provide security for
what were in effect loans. In a June 2002
frling in that actior¡. JP Morgan Chase Bank
admitted that " 'the surety bonds were part of
frnancing transactions in which the fr¡nds
advanced by JP Morgan Chase to Mahonia
were ultirnately used by Enron for general
corporate purposes, not to secure future
sources of the oil and gas to be delivered.' "
(rd. Í 105.)

Citigroup Defendants and the Delta and
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Roosevelt Prepays

Defendants Citibank and Salomon Smith
Barney, with the approval of Citig¡oup, set up
a trust called Yosemite, which transfened
funds to a Citigroup-controlled SPE named
Delta. (Id. { 108.) Delta used tu¡ds from
Yosernite to engage in purported prepays with
Enron in which no com¡nodities actually
changed hands and Citigroup and the
Yosemite investors received the equivalent of
interest payments from Errron. (Id.)

The Citigroup Defendants also assisted
Enron in keeping $125 miltion in bank loa¡s
off its books in a pur¡lorted prepay known as

the Roosevelt transaction- (Id. Í 113.) In late
1998. Citigroup or its representative agreed
to transfer $500 million to Enron for six
months as part of on oil and gas prepay. (Id. {
114.) In April 1999, Enron asked Citigroup to
extend its tirne to repay a zubstantial portion
of Citigroup's foulds. (Id.) Citigroup agreed to
extend tl.e date for Enron to make oil
deliveries worth $125 million and through a
secret oral agreement gave Enron until
September 20, t999 to repay that amount.
(Id.) As indicated in an internal email dated
Ãpnl 27, 1999 from senior Citig¡oup loan
executive James F. Reilly, " 'the paperwork'
*491 " could not reflect the extension " 'as
that would require recategorizing the prepaid
as simple debt.' " (Id. { 115.)

The Credit Facilities

The bulk of Plaintiffs' damages claims in
this action arise from losses sustained on
investments in credit facilities for Enron for
which the Defendant banks served as
Administrative and/or Paying Agents or, in
the case of JP Morgan Chase Bank with
respect to a 2001 letter of credit facility, the
Issuing Bank, and which were marketed by
the Defendant securities subsidiaries.
Defendants JP Morgan Chase Bank (through
its predecessor in interest, The Chase
Manhattan Bank) and Citibank were the Co-
Adninistrative Agents for three Enron credit
facilities in which Plainti-ffs participated: 1) a

$1.25 billion medium-term credit facility
entered into on May 18, 2000 (the "2000
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Credit Facility"), 2) a $1.75 billion short-term
facility entered into on May 14, 2001 (the
"2001 Credit Facility"), and 3) a $500 million
letter of credit facility entered into on May 14,
2001 (the "2001L|C Facility) (collectively, the
"Syndicated Facilities"). (Id. I 118.) Citibank
was also the Paying Agent for the 2000 and
200L Credit Faci-lities, and The Chase
Manhattan Bank was the Paying Agent and
Issuing Bank for the 2001 L/C Facility. See
2000 Cred.it Facility Agreement, Ex. A to
Gertanan Decl.; 2001 Credit Facility
Agreement, Ex. B to Gertznan Decl.; 2001 L/
C Facility Agreement, Ex. C to Gertzrnan
Decl.

The agreements establishing each of the
Syndicated Facilities contained disclairner,
covenant, and acknowledgment provisions
identical in all relevant respects to the
following provisions of the 2000 Credit
Facility:

Section 7.02Paying Agent's Reliance, Etc.
lTlhe Paying Agent shall not have, by
reason of this Agreement or any other Loan
Document a fiduciary relationship in respect
of any Bank or tlre holder of any Note; and
nothing in this Agreement or any other
Loan Document, ex¡rressed or irnplied, is
intended or shall be so construed as to
impose upon the Paying Agent any
obligations in respect of this Agreement or
any other Ioan Document except as

expressly set forth herein. rvVithout

limitation of the generality of the foregoing,
the Paying Agent -.. (iü) makes no warranty
or representation to any Bank for any
statements, wa¡cranties or representations
(whether written or oral) made in or in
connection with any Loan Document or any
other instrument or document furnished
pursuant hereto or in connection herewith;
(iv) shall not have any duty to ascertainor to
inquire as to the performance or observance
of any of the terms, covenants or conùitions
of any Loan Document or any other
instrunrent or document furnished pursuant
hereto or in connection herewith on the part
of the Borrower or to inspect the property
(including the books and records) of tJre

Borrower;
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Section 7.03 Paying Agent and Its Affiliates
With respect to its Commitment, the
Advances made by it and the Note issued to
it, each Bank which is also the Paying
Agent shalt have the same rights and
powers under the Loan Documents as any
other Ba¡¡k and may exercise the same as

though it were not the Paying Agent; the
term "Bark" or "Banks" shall, unLess

otherwise expressly indicated, include any
Bank serving as the Paying Agent in its
individual capacity. Any Bank serving as

the Paying Agent and its affrliates may
accept deposits from, lend money to, act as

trustee under indentures of, accept
investment banking engagements from and
generally *492 engage in any kind of
business with, the Bortower, any of the
Subsidiaries and any Person who may do

business with or own securities of the
Borrower or any Subsidiary, all as if such
Bank were not the Paying Agent and
without any duty to account therefor to the
Banks.

Section 7.04 Bank Credit Decision
Each Bank acknowledges that it has,
independently and without reliance upon the
Paying Agent or any other Bank arrd based
on the frnancial statements refened to in
Section 4.01(d) and such other documents
and information as it has deemed
appropriate, made its own credit analysis
and decision to enter into this Agreement.
Each Bank also acknowledges that it will,
independently and without reliance upon the
Paying Agent or any other Bank and based
on such documents and information as it
shall deem appropriate at the tirne, continue
to make its own credit decisions in taking or
not taking action under this Agreement and
tJre other Loan Docurnents. The Paying
Agent shall not have arry dutY or
resporuibility, either initially or on a

continuing basis, to provide any Bank or the
holder of any Note with any credit or other
infornation with respect thereto, whether
corning into its possession before the making
of the Advances or at any ti¡ne or times
thereafter.

2000 Credit Facitity Agreement $$ 7.02-7.04,
Ex. A to Gertzrnan DecI., at 31-32. Sections
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8.02 to 8.04 of the 2000 Credit Fa+ility
Agreement are identical in all relevant
respects to Sections 7.02 to 7.04 with the
substitution of the term "Co-Adrninistrative
Agents" for the term "Paying Agent." See
2000 Credit Facility Agreement $$ 8.02-8.04,
Ex. A to Gertzrnan Decl., at 34-35. For
parallel provisions in the agreements for the
other credit facilities, see 2001 Credit Facility
Agreement $$ 7.02-7.04, 8.02-8.04, Ex. B to
Gertzrnan Decl. at 31-32, 34-35; and 2001 L/C
Facility Agreement S$ 7.02-7.04, 8.02-8.04,
Ex. C to Gertznan Decl. at 30-31, 33-34.

As noted above, JP Morgan Chase Bank was
also desigrrated as the "Issuing Banlñ." under
the 2001 LIC Facility Agreement, which
provided that the "Issuing Bank," in selling to
the participating banks their pro rata share of
the obligation under arry letter of credit issued
pursuant to the agreement, "represents and
warrants to [the participating bank] that the
Issuing Bank is the legal and benefrcial owner
of such interest being sold by it, free and clear
of arry liens, but makes no other
representation or warranty. The Issuing Bank
shall have no responsibility or liability to any
other lparticipating bank] with respect to any
lletter of credit obligationl or any such
participation [.]" (2001 LlC Facility
Agreement $ 2.03(c), Ex. C to Gertunan DecI.
at 10.) Section 7.03 of the 2001 L/C Facility
Agreement provided that the Issuing Bank
and its affrliates had the right to engage in
transactioru with Enron "with no duty to
account therefor" to the participating banks,
and section 7.04 contains the acknowledgrrent
ofparticipating banks that they had not relied
on the Issuing Bank in making the decision to
enter i¡rto the agreement and that they wou-ld
make their continuing decisions as to whether
or not to take action under the agreement or
letters of credit issued under the agreement
"independently and without reliance upon ...
the Issuing Bank[.]" CId. $$ 7.03-7.04, Ex. C to
Gertznan Decl. at 31.)

In each of the agreements for the Syndicated
Facilities, Enron (which was referred to in the
agreements as the "Borrower") entered into
certain covenants concerning the participating
banks' due diligence rights. These covenants
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were *493 identical in all relevant respects to
the covenants in the 2000 Credit Facility
Agreement, the pertinent provisions of which
follow:

Section 5.01 Atrirmative Covenants.
(a) Reporting Requirements lthe Bonower
will firrnish to each Bank:l
(vüi) such other information respecting the
condition or operations, financial or
otherwise, of the Borrower or arly of its
Subsidiaries as any Bank through the
Paying Agent may from time to time
reasonably request.

(Ð Visitation Rights At any reasonable tirne
and from time to time, afber reasonable
notice, lthe Borrower will] per:mit the
Paying Agent or any of the Banks or any
agents or representatives thereof, to
examine the records and books of account of,
and visit the properties of, the Borrower and
any of its Principal Subsidiaries, and to
discuss the affairs, finances and accounts of
the Bor:rower and any of its Principal
Subsidiaries with any of their respective
offrcers or directors.

2000 Credit Facility Agreement $$

5.01(aXviii), (Ð, Ex. A to Gertznan DecI. at
26-27. For parallel covenants in the
agreements for the other credit facilities, see

2001 Credit Facility Agreement S$

5.01(aXviii), (Ð, Ex. B to Gertzmran Decl. at'26-
27; 2001 LIC Facility Agreement $$

5.01(aXviii), (Ð, Ex. C to Gertanan Decl. at26'
27.

Defendants Salomon Smith Barney and J.P.
Morgan Securities (the "Securities
Subsidiaries") were co-lead arrangers of the
Syndicated Facilities. (Compl.Í 119.) They
distributed to participant ba¡ks offering
memoranda and invitations to offer in
connection with the Syndicated Facilities.
Those documents contained and refered to
publicly frled financial i¡¡formation about
Enron Gd.) The offering memoranda
contained the following section entitled
"Disclaimer":
The information contained in this
Information Memorandum has been supplied
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by or on behaìf of Enron Corp. (the
"Company"). Neither Salomon Smith
Barney Inc. and Chase Securities Inc. (as

"Co-Lead Arra¡gers") nor any of their
afüliates has independently verifred such
information and the same is being provided
by the Co-Lead Arrangers for informational
pur¡loses only. The Co-Lead Ar:rangers do
not make ¿uly representation or warranty as
to the accuracy or completeness of such
information and does not [sic] ¿rssume any
undertaking to supplement such information
as further information becomes available or
in light of changing circumstances. The Co-
Lead Anrangers shall not have any liability
for any representations or wa¡ranties
(exlress or implied) contained in, or arry
omissions from, the Information
Memorandum or any other written or ora-l
corrmunication transrnitted to the recipient
in the course of its evaluation of the
proposed frnancing or otherwise.
The information contained herein has been
prepared to assist interested parties in
making their own evafuation of the proposed
frnancing for the Company and for no other
puq)ose. The i¡formation does not purport
to be a-Il-inclusive or to contain all
information that a prospective lender may
desire. It is understood that each recipient
of this lrrformation Memorandum \l'ill
perform its own independent investigation
and analysis of the proposed. financing and
the creditworthiness of the Company, based
on such information as it deems relevant
and without reliance on Co-Lead Arrangers.
The irrformation contained herein is not a
substitute for the recipient's independent
investigation and analysis.

*494 See 2000 Credit Facility Information
Memorandum, Ex. D to Gertznan DecI. (no
pagination); 2001 Credit and L/C Facilities
Invitation to Offer, Ex. E to Gertzrran Decl.,
at viü.

Plaintiff UCI contributed $10,416,667-67
under the 2000 Cred.it Facility, $11,666,666.67
under the 2001 Credit Facility, and
$3,333,333.33 under the 2001 UC Facility.
(Compl.f 120.) Plaintiff Pekao purchased a
participating interest in the 2000 Credit
Facility in the amount of $6.25 million. Od.)
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In determining whether to extend credit
ulder the Facilities, Plaintiffs conducted
credit assessments that included, inter alia, a
review of Enron's financial statements,
including its 10-K and 10-Q Forms frled with
the SEC. (Id. I 122.)

If Plaintiffs had known the true facts of
Enron's finânciâl conditior¡ especially its
actual amount of debt and its actual debt-to-
capitalization ratio, and the extent of the
irnproper transactions conducted by Enron
with Defendants and others, Plaintiffs would
not have participated in the Facilities. (Id. f
L24.)

Defendants witbheld i¡formation from
Plaintiffs concerning Enron's debt, its inflated
revenues, and Defendants' role in irnproper
transactions that allowed Enron to
fraudulently manipulate its publicly reported
frnancial condition. (Id. f 127.)

Under the agreements for the Syndicated
Credit FaciJities, Enron represented that it
was in compliance with applicable laws, that
there had been no adverse change in its
frnancial condition since the end of its prior
fiscal yêü, and that it had and would
maintain a ratio of total senior debt to total
capitalization of no more lllran 657o. (Id. Í
128.) Defendants knew that EnrorL's debt-to-
capitalization ratio was higher than reported.
(Id. Í 129.) A 1999 internal Citibank
document revealed that Citibank was aware
that Enron had a debt-to-capitalization ratio of
over 65Vo. (Id.) Defendants also knew that
Enron was in violation of securities and
com¡nodities laws. (Id. { 130.)

The Defendant banks and securities
subsidiaries through, inter alia, the offerilg
memoranda and invitations to offer, directed
Ptaintiffs to public information regarding
Enron's frnancial information that they knew
to be materially false. 0d. { 133.)

The October 25,200L Borrowing Requests

Under the credit agreements govenring the
2000 and 2001 Credit Facilities, Enron had to
satisfu certain conditions before it could
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receive loan funds, including compliance with
all laws and the maintenance of a 65Vo debt-to-
capitalization ratio. Od. f 138.) On October
25, 200L, Ptaintitr UCI received borrowing
demands at 11:48 a.m. and 12 noon, conveyed
through Citibank, for immediate payment of
its shares of the 2000 and 2001 Credit
Facilities, and Plaintiff Pekao received a
demand at 12 noon, conveyed through
Citibank, to fund immediately its share of the
2000 Credit Facility. 0d. f 139.)

Ãt 2:45 p.m., the Managing Director of JP
Morgan Chase Securities, Claire O'Coruror,
notifi.ed UCI that Enron would explain its
need for cash to red.eem its comrnercial paper
at a conference call at 3:00 p.m. CId. f 140.)
The Defendant banks helped manage Enron's
cornmercial paper program, but O'Connor did
not mention their role. Gd. ff 140-41.)
O'Coruror falsely stated that Enron was
drawing down the funds to reestablish market
confidence. (Id. { 141.) At the 3:00 p.m.
conference call, Enron's CFO erçIained that
Er¡ron needed the firll amounts of the 2000
and 2001 Credit Facilities so that Enron could
redeem its commercial paper. Od. { 142.) The
Defendant banks participated in the
conference call, but said nothing +495 about
Enron's defaults u¡der the credit agreements,
defaults of which they were aware. (Id. Í 143.)

At 4:06 p.m., UCI received a facsi¡nile fiom
Citibank conveying Enron's certifrcation that
its representations and warranties, including
those in the credit agreements, continued to be
correct, andthat there was no default or event
of default under the credit, agreements. (Id. q

L44.) UCI and Pekao subsequently forwarded
their respective contributions under the credit
facilities to Citibank, to be conveyed to Enron.
(rd. f 145.)

Pursuant to section 6.01 of the credit
agreements governing the 2000 and 2001
Cred.it Facilities, if a. majority of the
participating banks had determined that a
default or event of default had occurred that
relieved them of their obligations under the
agreements, the banks could have instructed
Citibank to declare the termination of each
bank's obligation to make advances. Od' {
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148.) Defendants knew that Enron's debt-to-
capitaLizatíon ratio put it in breach of the
credit agreements, and their concealment of
that breach prevented Plaintiffs from
exercising their rights under section 6.01. (Id.

nM7.)

Ttre Defendant banks, who were also
participants in the 2000 and 2001 Credit
Facilities, contributed their shares of the
October 25, 20Ol fimdi¡g. (Id. { 149.) The
credit facilities enabled the banks to reduce
their aggregate ex¡losure and take a "smaller
hit" with respect to Enron. (Id.)

On November 1, 2001, the Defendant banks
announced that they were negotiating to
extend $1 billion in secured loa¡s to Enron.
Citibank conditioned its participation in that
secured loan on Enron's payment of an earlier
$250 miltion unsecured Citibank loan (Id. n
152.)

UCI and the 2001 L/C Facility

After its October 25, 200I payments, UCI
sought from JP Morgan Chase Bank the
identification of all letters of credit that had
been issued under the 2001 L/C Facility and
information as to the current status of those
letters of credit. Od. { 154.) OnNovember26,
2001, JP Morgan Chase Bank identifred
eleven letters of credit that it said had been
issued under the 2001 L/C Facility, two of
which had expired. (Id. { 155.) On Friday,
November 30, 2001, UCI received a request to
furrd $1,050,000 under a letter of credit for
Enron, and made the requested payment to JP
Morgan Chase Bank. (Id. { 156.)

Enron filed for ban}ruptcy protection on
Snnday, December 2, 200L. (Id. { 157.) On
December 3, 2001, UCI received a different
list from JP Morgan Chase of letters of credit
pur¡rortedly issued under the 200I LIC
Facility. The second list included a $150
million letter of credit dated October 9, 200I
in favor of an entity called Mahonia. Od. Í
158.) The Mahonia letter of credit was drawn
down on December 11, 2001. (Id. f 159.)

Under the agreement governing t}rre 2001Ll
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C Facility, Enron's breach of its cÒve'nants,
representations, and warranties would have
permitted a majority of the participating
banks in that facility to demand security flom
Enron, including requiring Enron to deposit
an amount equal to the undrawn letter of
credit amounts into a cash collateraÌ accou¡rt.
(rd. Í 163.)

Defendant JP Morgan Chase Bank has
continued to demand payments from UCI
under the 2001 L/C Facility, including a
demand in May 2002. (Id. f 165.) Plaintiffhas
refused to make any further payments under
the 2001 L/C Facility. (Id.) On June 4,2002,
JP Morgan Chase Bank advised UCI and
other participating banks that JP Morgan
Chase Bank had erroneously applied letters of
credit in an aggregate +496 amount exceeding
the maximurn authorized under that facility.
(Id. Í 166.) UCI was advised that it would be
paid its proportionate share of such excess. To
date, no such pa¡rment has been made. (Id.)

UCI has made repeated requests of JP
Morgan Chase Bank for information" to which
UCI is entitled to as a participant in the 2001
L/C Facitity and which JP Morgan Chase
Bank has made available to other
participating banks, about the letters ofcredit
that have been issued under that Facility;
those requests have been refused. (Id. f{ 167,
260.) JP Morgan Chase Bank has failed to
allow UCI to have access to a repository or
central file of documents relating to the 2001
L/C Facility, including documents that UCI
has specifrcally requested. (Id. { 168.)

JP Morgan Chase Bank has subrnitted and
continues to submit bills for legal expenses to
UCI that JP Morgan Chase Bank claims are
subject to indemnifrcation under the 2001 L/C
Facility. (Id. { 169.)

The 2000 L/C Facility

In May 2000, the same month UCI approved
its participation in the 2000 Credit Facility, it
also, under a separate agreement with Enron,
approved a $10 million letter of credit facility
for Enron, which was increased to $30 mil-lion
in August 2000 (the "2000 L/C Facility"). (Id.
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{ 121.) UCI wou-ld not have taken part in t}re
2000 LIC Facility had it not been for
Defendants' participation in falsifu ing Enron's
financial statements, including its Form 10-K
and 10-Q, specifically the disclosures
concerning revenues, earning, Iiabilities, and
debt. (Id. f 170.) Defendants knew that UCI
had established the 2000 LIC Facility, but
they did not advise UCI of Enron's actual
frnancial condition. 11¿. { 172.)

On August 31, 2000, at the direction of
Enron, UCI issued a standby letter of credit in
favor of CaIPX TYading Services in the
amount of $10 million On December 12,
2000, that amount v¡as increased to $25
million at the direction of Enron. (Id. f 174.)
The maturity date was extended several times
at Enron's request, including by an agreement
on October 24, 2001, to extend the maturity
date to November 30, 2001. Od. f 175.) After
the October extension, UCI and Enron began
negotiations concerning Enron providing
collateral for the letters of credit that UCI had
issued. By the third week of November 2001,
Enron had delivered to UCI a form of
agreement under which Enron was to provide
the collateral. (Id. f 176)

On or about November 26, 200L, UCI
received a phone caII from Claire O'Connor.
O'Connor asked UCI if it would be interested
in contributing its $25 million exposure on the
2000 LIC Facility to a new letter of credit
facility for the benefrt of Enron that JP
Morgan Chase Bank was proposing to arrange.
(Id. { 177.) UCI declined to participate, and
explained that it e>qpected to enter an
agreement under which it would receive cash
collateral from Enron for its 2000 LIC Facility
exposure. (Id.)

UCI and Enron never executed the proposed

agreement for collateral. On November 30,

2001, the letter of credit was drawn down in
the tuIl amount of $25 million. (Id. nn 179-80.)

PROCEDURAL HTSTORY

UCI commenced this action in the District of
Delaware on February 7,2002, and filed an
Amended Complaint on or about March 19,
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2002, adding Bank Pekao as a plaintiff. On
April 15, 2002, Defendants moved to disrniss
the action pursuant to Rules 12(bX6) and 9(b)
of the Federal Rules of Civil Procedr.rre or, in
the alternative, to transfer the action to this
District. *497 On June 26, 2002, the
Delaware court granted Defendants' motions
to transfer. See Unicredito Italiano v.
JPMorgan Chase Bank, No. 02-104, 2002 WL
1378226 (D.Del. June 26, 2002). On
November 1,2002, Plaintiffs filed the Second
Amended Complaint.

DISCUSSION

In evaluating a motion to dismiss a
complaint pursuant to Rule 12(bX6) of the
Federal Rules of Civil Procedure, the Court is
obliged to take as true the facts as alleged in
the complaint and draw alt reasonable
inferences in favor of the plaintiff. Grandon v.
Merrill Lynch & Co., 147 F.3d 184, 188 (2d

Cir.1998). The action must not be dismissed
urùess " 'it appears beyond doubt that the
plaintiffcan prove no set offacts in support of
his claim which would entitle hirn to relief.' "
Cohen v. Koenig, 25 F.3d 1168, ll72 (2d

Cir.1994) (quoting Conley v. Gibson, 355 U.S.
41, 46-46,78 S.Ct. 99, 2 L.Ed.2d 80 (1957));

Ganino v. Citizens Utilities Company, 228
F.3d 154, 161 (2d Cir.2000). The Courb may
consider statements or documents
incorporated in the Complaint by reference,
public disclosure documents frled with the
SEC, and documents "that the plaintiffs either
possessed or knew about and upon which they
relied in bringing the suit." Rothman v.
Gregor, 220 F.3d 81, 88-Bg (2d Ctr.2000)
(internal citations omitted).

Choice of Law

The credit agreements for the Syndicated
Facilities provide that they are governed by
New York law. See 2000 and 2001 Credit
Facilities $ 9.07; 200L LIC Facility $ 10.07.
Furthermore, the parties have presumed. in
their arguments that New York law governs
this action See Tehran-Berkeley Civil
Envi¡onmental Engineers v. Tippetts-Abbett-
McCarthy-Stratton, 888 F.2d 239, 242 (2d

Cil.1989) ("implied consent to use a forum's
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law is sufficient to establish choice of law").
Accordingly, the Court will apply New York
law in rendeúng its decision.

Plaintiffs' Causes of Action

Plainti-ffs UCI and Pekao assert com¡non law
claims agairnt all Defendants for fraudulent
concealment (Count I), fraudulent inducement
(Cou¡rt ID, aiding and abetting fraud by Enron
(Count m), negligent misrepresentation
(Count Iþ, civil conspiracy (Count Y), and
urgust enrichment (Count VID. Plaintiffs
assert a clairn against JP Morgan Chase Bank
and Citibank for breach of an implied duty of
good faith i¡r connection with the Syndicated
Facilities (Count Vf). Plaintitr UCI also seeks
declaratory relief against Defendant JP
Morgan Chase Bank with respect to the 2001
L/C Facility (Count VI[I).

Plaintiffs' Fraud and Negligent
Misrepresentation Claims

t1lt2lt3l The elements of a claim for fraud or
fraudulent inducement under New York law
are (1) that defendant made a material false
representation, (2) with the intent to defraud
the plainti-tr, (3) the plaintiff reasonably relied
upon the representation, and (4) the plaintiff
suffered damage as a resuìt of that reliance.
Banque Arabe et Internationale
D'Investissement v. Maryland Nat'l Bank, 57
F.3d 146, 153 (2d Ctu.1995) ( "Banque Arabe"
). Fraudulent concealment clairns have the
additional element that the defendant had a
duty to disclose the material information. Id.
A duty to disclose arises where 1) one party
has superior knowledge of certain information;
2) that information is not readily available to
the other party; and 3) the first party knows
that the second party is acting on the basis of
mistaken knowledge. Banque Arabe, 57 F.3d
atL55.

t4lt5l Negligent misrepresentation claims
under New York law have the following
elements: (1) the defendant had a *498 duty,
as a result of a special relationship, to give
correct informationl (2) the defendant made a
false representation that he or she should
have known was incorrect; (3) the information
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supplied in the representation was known by
the defendánt to be desi¡ed by the plaintiff for
a serious purpose; (4) the plaintiffintended to
rely and act upon it; and (5) the plaintiff
reasonably relied on it to his or her detriment.
Hydro hrvestors, Inc. v. Tîafalgar Power, Inc.,
227 F.3d 8, 20 (2d Cir.2000). In traruactions
between sophisticated frnancial institutions,
"no extra-contractual duty of disclosure
exists," Banque Arabe at 158, although
determination of reasonable reliance also
depends on whether the person making the
representation held or appeared to hold
urrique or special e>çertise, and whether the
speaker knew the use to which the
representation wouìd be applied and made the
representation for that purpose. See Suez
Equity Investors, L.P. v. Toronto-Dominion
Bank, 250 F.3d 87, 103 (2d Cir.2001).

[6] Plaintiffs' fraud and misrepresentation
claims must be dismissed because the
contracts pursuant to which they made their
Enron loan investments preclude them from
establishing essential elements of those
claims, namely, that the Defendant banks had
a duþ to disclose ifforrration regarding or
gained from their business dealings with
Enron" and that any reliance by Plaintiffs on
misrepresentations by the Defendants was
reasonable. See Banque Arabe, 57 F.3d at 155
(agreement with specific disclairner
"operate[dì as a waiver absolving ldefendant]
of responsibility to make a.ffrrmative
disclosures concerning frnancial risks");
DynCorp v. GTE Corp., 215 F.Supp.2d 308,
319 (S.D.N.Y.2002) (plaintiffs particularized
disclaimers "make it impossible for it to prove
one of the elements of a clairn of fraud: that it
reasonably relied on the representations it
alleges were m¿de to induce it to enter into
the lagreement]").

Sections 7.02 and 8.02 of the 2000 Credit
Facility arrd parallel provisions of the other
operative documents provided speci.fically that
the Defendant banks, in their capacities as
Paying or Co-Administrative Agents, would
have no obligations other than those expressly
specified in the relevant agreements and tJlat
they had no duty "to ascertain or to inquire as
to the performance or observance of any of the
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termõ, covenants or celnditions of any Loan
Document or any other lrelevant] instrument
or document ... on the part of Borrower."
Sections 7.03 and 8.03 of that agreement and
the parallel provisions of the other relevant
operative documents permitted the Defendant
banks, in their capacities as Paying or Co-
Administrative Agent or, with respect to JP
Morgan Chase Bank in connection with the
200L LIC Facility, as Issuing Baxk, and their
affiliates to engage in banking and other
business transactions with Enron and its
affrliates, "without any duty to account
therefor to the [ending] Banks." Under
section 7.04 and 8.04, the lenders ag¡eed that
the bank Defendants, in their capacities as
Paying or Co-Administrative Agent, would
"not have any duty or responsibility, either
initialty or on a continuing basis, to provide
any [Iending] Baxk or the holder of any Note
with any credit or other information with
respect thereto, whether coming into [their]
possession before the making of the [loanl
Advances or at any ti¡ne or times thereafter."
Section 2.03(c) of the 2001 LIC Facility
Agreement further provided that, in
connection with any purchase by a bank of a
participation in a letter of credit issued under
the facility, "the Issuing Bank represents arrd
warrants ... that the Issuing Bank is the legal
and beneficia-l owner of such interest beirg
sold by it ... but makes no other representation
or warranty. The Issuing +499 Bank shalÌ
have no responsibility or liability to any other
lparticipating bankl with respect to any lletter
of creöt obligationl."

t7l Plaintitrs' fraudulent concealment and
negligent misrepresentation claims as against
Defendant banks thus must fail because, even
if the bank Defendants had the knowledge the
Complaint attributes to them, the banks had
no duty to disclose it to Plainti-ffs.
Sophisticated parties such as Plaintiffs are
held to the terms of their contracts. See, e.g.,
Harsco Corp. v. Segui, 91 F.3d 337, 346 (2d

Cir.1996).

The operative documents also, on their face,
preclude Plaintiffs from clai¡ning that they
relied reasonably on any alleged
representations by the Defendants. In
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addition to the above-quoted provisions
disclaiming any duties on the banks' part to
monitor Enron's compliance with its
obligations in connection with the loan
facilities and permitting the banks and their
affrliates to carry on business transactions
with Enron and its affrliates without
accounting to the other lenders for that
activity, the lenders specifrcally agreed that
they had, and would continue to, make their
own credit decisions and would not rely on the
Defendant banks, either in entering into the
facilities or in making decisions in the course
of the performance of the relevant
agreeurents. See 2000 Credit Facility $ 7.04
and parallel provisions of other operative
documents. Having failed to bargain for the
right to rely on the banks as monitors of
Enron's compliance with its disclosure,
financial condition and other covenants, or for
the right to benefit from any knowledge
gained by the Defendant banks or their
affiliates in corurection with their own
business dealings with Enron and its
afüliates, Plaintiffs cannot, as a matter of law,
be held reasonably to have relied on any
misrepresentations or omissio¡ts by the
Defendants concerning those matters. Cf.
Lazard Freres & Co. v. Protective Life Ins.
Co., 108 F.3d 1531, 1.54L (2d Ctu.1997) ("It is
well established that '[w]here sophisticated
businessmen engaged in mqlor transactions
enjoy access to critical information but fail to
take advantage of that access, New York
courts are particularly disinclined to entertain
claims of justifiabLe reliance.' "); DynCorp,
215 F.Supp.2d at 322 ("Sophisticated parties
to m4ior transactions cannot avoid their
disclaimers by complaining that they received
less than all information, for they could have
negotiated for frrller information or more
complete warranties. ").

Counts I, II and fV of the Complaint will
therefore be dismissed for failure to state a
clairn.

t8lt9lt10l Plaintiffs' invocation of the
doctrine of "peculiar knowledge" does not
compel a different result. Under this doctrine,
express waivers or disclai¡ners of reliance will
not be given effect "where the facts are
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peculiarly within the knowledge of the party
invoking [them]." Banque Arabe, 57 F.Sd at
155 (internal quotation marks omitted). The
"peeuliar knowledge" doctrine relates to the
reasonableness of claims of reliance, frnding

its theoretical basis in the premise that "
'[w]hen matters are ... peculiarly within the
defendant's knowledge, ... plaintiffmay rely
without prosecuting an investigation, as he
has no independent means of ascertaining
the truth.' " ... And the inquiry as to
whether the defendant has peculiar
knowledge of the facts at issue, of course,
goes to the reasonableness of the plaintiffs
reliance ...--if the plaintiff has the means of
learning the facts and disclaims reliance on
tJre defendant's representations, there
simply is no reason to relieve it of the
consequences of both its failure to protect
itself and its bargain to absolve the
defendant of responsibility. On the other
hand, if the plainti-ff has conducted *500 the
appropriate due diligence and reasonably
believes that it has corroborated the
defendant's representations, then a dtfferent
result may be warranted.

Di¡non Inc. v. Folium, Inc., 48 F.Supp.2d 359,
368 (S.D.N.Y.1999) (citations and footnotes
omitted). Plaintiffs contend that the "peculiar
knowledge" exception applies in the instant
case because Defendants were involved in the
off-balance sheet partnerships and prepay
tra¡sactions that enabled Enron to disguise its
actual frnancial condition Plaintiffs rely
heavily in this regard on Dimon, supra. The
Dimon plaintiff, an "extremely sophisticated"
party that had purchased the stock of a
company from the defendant in that case,

alleged that the purchase price had been
inflated artificially through a complicated
accounting scheme that had effected the
concea-lment of certain expenses. Id. at 361-
363. The purchase agreement disclaimed the
plaintiffs reliance on arry representations
other than those expressly included therein;
those representations apparently d-id not
include ones as to the accuracy of the
inforrnation at issue. Although the agreement
provided plaintiff with extensive access to
comp¿rny information, the concealed
information was only uncovered after the
closing, through complicated reconstruction of
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the general ledger. Id. at 369-370. The cou¡t
in that case refused to grant a motion to
dismiss the plaintiffs fraud claims on the
basis of the contractual disclaimer,
recognizing that the "peculiar knowledge"
doctrine, as developed in New York, applies
not only where the facts allegedly
misrepresented literally were within the
exclusive knowledge ofthe defendant, but also
where the truth theoretically rnight have been
discovered, although only with exhraordinar¡r
effort or great difticulty, and holding that
dismissal pursuant to Rule 12(bX6) was
inappropriate because the plaintiffs
allegations, "if proved, might permit a trier of
fact to conclude that the fraud was so well
concealed that the truth must be regarded as
having been within the exclusive knowledge of
defendants notwithstanding [plaintiffsJ
sophistication and. access to the lcompany'sl
books." Relevant in this regard was the
reported faih¡re of the purchased company's
auditors to detect the scheme. Id. at 368,372.

Like Dimon, all of the other peculiar
knowledge cases cited by Plaintiffs involved
alleged concealment or misrepresentation of
material information by counterparties in the
transactions at issue. See Brass v. American
Film Technologies, Inc., 987 F-2d 142 (2d
Ctu.1993) (nondisclosure by seller of stock
wa¡rants); Buy This, Inc. v. MCI Worldcom
Communications, Inc., 209 F.Supp.2d 334
(S.D.N.Y.2002) (nondisclosure by purchaser of
long-distance telephone minutes); OnBank &
TYust Co. v. FDIC, 967 F.Supp. 81
(S.D.N.Y.1997) (failure to disclose by seller of
mortgage pass-through certificates and
servicing rights); Doehla v. Wathne Lirnited,
Inc., No. 98 Civ. 6087, 1999 rWL 566311
(S.D.N.Y. Aug. 3, 1999) (misrepresentation
and concealment by defendant owners of
employer corporations in employment
negotiations with plaintiff); Aniero Concrete
Company, Irrc. v. New York City Construction
Authority, Nos. 94 Civ. 9111, 95 Civ. 3506,
l9g7 WL 3268 (S.D.N.Y, Jan 3, 1997)
(misrepresentations by defendant assignor and
its agent relating to agreement assignirg
rights under construction contract to plaintiff
assignee); Stambovsky v. Ackley, 169 A.D.2d
254, 572 N.Y.S.2d 672 (lst Dept.1991)
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(nondisclosure by seller of house).

Information as to the trrre natr¡re of Enron's
frnancial condition plainly was not the
exclusive province of the Defendant banks.
Enron, for one, certainly possessed such
information, and covenanted in the relevant
agreements to provide access *501 to its books
and records and to make representations
concerning its frnancial condition. Plaintiffs
argÌre, however, that Enron's alleged
deliberate concealment of its true financial
condition, including by means of the
prepayment and off-balance sheet transactions
described above, rendered the truth so difficult
to ascertain that the "peculiar knowledge"
doctrine could permit a frnding of reasonable
reliance by Plaintiffs on misrepresentations by
the Defendants. Plaintiffs' effort is fatally
flawed because they have proffered neither
authority nor legal justification for the
extension of the peculiar knowledge exception
to third parties such as the banks or their
affrliates. Plainti-ffs' fundamental problem,
and the alleged root of their losses, is the
allegedly fraudulent conduct of the party on
whose representations they agreed to rely, and
to which they lent money. Defendants neither
borrowed from Plaintiffs nor agreed to provide
Plaintiffs, which were themselves
sophisticated frnancial institutions, with any
insight into the borrower's status. tFNll

FNl. The stn¡cture of the transactions at issue is

noteworthy in this regard. Under the 2000 and

200t Credit Facilities, Ptaintiffs' extensions of
credit were made through syndicated credit facilities

in which multiple banks agreed to exteûd credit

directly to En¡on ot its designees. Such

transactions are different from loan participations,

in which one or more banks trarsfer to other banks

portions of their pre-existing loan commiÍnents-

See Banco Espanol de Credito v. Security Pacihc

Nationâl Bank, 763 F.SuPP. 36, 43 n. 5

(S.D.N.Y.1991) ("4 lloanì participation, as

distinguished from a multibank loan transactions

(syndicated loan), is an arrangement in which a
bank makes a loan to a borrower and then sells all

or a portion of that loan to a purchasing bank."

(quoting United States Comptroller of the Currency,

Banking Ci¡cular l8t (1984))). Although the 2001

L/C Facility was apparently structured to include a
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sale by the Issuing Bank of the letters of credit
issued under the facility to the participating banks,

the Agreement limits the Issuing Bank's

representations and warranties to title to the interest

being sold and Enron is responsible under the

agreement for all financial information and

representåtions.

Extension of the peculiar knowledge
exception to defeat contractua.l allocations of
risks away from the Defendant banks in this
case because the principal (Enron) was
particularly adept at concealment of its fraud
would require at a minirnum some factual
basis for frnding reasonable Plaintiffs' reliance
on parties on whom it agreed it would not rely
in any respect in making the operative
decisions. Plaintiffs have failed to posit any
such factual scenario, and the Court declines
to extend the peculiar knowledge doctrine,
which has developed in the context of fraud by
counterparties to transactions, to make third
parties guarantors of the integ¡ity of such
counterparties. Parties are, of course, free to
bargain for such guarantees, but the parties to
the transactions at issue here did rrot do so.

Indeed, Plaintiffs here agreed that the
Defendant banks and their affiliates could
engage in commercial transactions with Enron
(and thus have access to special knowledge of
Enron's affairs) without any responsibility to
account to Plaintiffs for those transactions.
See 2000 Credit Facility $$ 7.03 and 8.03 and
parallet provisions of other operative
agreements.

UCI atso fails to state a claim for fraud or
misrepresentation with respect to the 2000 Ll
C Facility. Ttre Complaint alleges that UCI
"agreed separately" to extend Enron credit
under the 2000 UC Facility, which is
described in Plaintiffs opposition
memorandum as "a bilateral letter of credit
facility that UCI issued directly and not as a
part of any syndicate." (Compl. { 170; PI.'s
Mem. at 18.) There is no allegation in the
Complaint or anywhere else that any of the
Defendants was a sigrratory to the agreement
governing the 2000 L/C Facility or had any
involvement *502 or corurection with UCI's
decisions regarding that agreement. UCI
nonetheless asserts that it is entitled to
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recover from Defendants for fraud or
misrepresentation because Defendants knew
that UCI "had put in place" the 2000 L/C
Facility but failed to disclose information
within their possession about Enron's true
financial condition and instead "intentionally
misled" UCI about Enron's frnances. As the
Court has explained above, even ulder the
credit agreements to which the Defendant
banks were parties the ba¡ks had no duty to
disclose inforrnation about Enron's frnancia.l
condition, and the disclai¡ner provisions in
those agreements preclude any inference of
reasonable reliance by UCI on Defendants
with respect to credit decisions relating to
those agreements. Consequently, UCI cannot
establish that Defendants had a duty to
disclose Enron's financial condition or that
UCI reasonably relied on Defendants in
connection with the 2000 LIC Facility, in
which none of the Defendants even
participated. Accordingly, the Complaint fails
to state a fraud or misrepresentation clairn
with respect to the 2000 LIC facility, and
Counts I, f[, and fV are dismissed.

Plaintiffs' Aidine and Abetting Fraud Claim

l11lt12l The elements of a clairn for aiding
and abetting fraud are: "(1) the existence of
an und.erlying fraud; (2) knowledge of this
fraud on the part of the aider and abettor; and
(3) substantial assistance by the aider and
abettor in achievement of the fraud." Gabriel
Capital, L.P. v. NatWest Finance, Inc., 94
F.Supp.2d 491, 511 (S.D.N.Y.2000).
"substantial assistance" exists where "(1) a
defendant affirmatively assists, helps conceal,
or by virtue of failing to act when required to
do so enables the fraud to proceed, and (2) the
actions of the aider/abettor proximately
caused the harm on which the Primary
liability is predicated-" McDaniel v. Bear
Stearns & Co., Inc., 196 F.Supp.2d 343,352
(s.D.N.Y.2002).

t13lt14l Plaintiffs have stated a clai¡n for
aiding and abetting fraud. Plaintiffs allege
that Defendants knowingly participated in
and helped structure the transactions-the
prepays and the LJM2 transactions-that
enabled Enron to distort its public frnancial

Page 942

statements, specifically with {espect to
Enron's revenues and its ratio of balance sheet
debt to balance sheet capital. Furthermore,
Plaintiffs allege that Defendant's
participation in those transactions contributed
to Enron's collapse, and thus its inability to
meet its obligations under the credit
agreements. In addition" by identifying
Er¡ron's fraudulent statements, that is, the
revenue and debt-to-equity figures in Enron's
public frnancial statements, and speci$ing the
way in which those figures misrepresented the
reality of Enron's revenues and liabilities,
Plaintiffs have plead Enron's fraud with
sufficient particularity to satisff the
requirements of RuIe 9(b) of the Federal Rules
of Civil Procedure. Accordingly, Defendants'
motions are denied to the extent they seek
dismissal of Count III.

Plaintiffs' Claim for Breach of the Implied
Duty of Good F-aith and UCI's Claim for
Declaratory Relief

t15lt16l The erpress disclaimers in the credit
agreements preclude Plaintiffs' claim for
breach of the implied duty of good faith in
those agreements to the extent that claim is
premised on the allegedly fraudulent conduct
addressed above. Plaintiffs allege that the
failure of Defendant banks to disclose Enron's
true financial condition in con¡rection with the
credit transactions prevented Plaintiffs from
taking advantage of their various rights under
the credit agreements. Although New York
law implies a duty of good faith and t503 fair
dealing in every contract, "no obligation carÌ
be implied that would be inconsistent with
other terms of the contractual relationship."
Dalton v. Educational Testing Service, 87
N.Y.2d 384, 639 N.Y.S.2d 977, 979-980, 663
N.E.2d 289 (1995) (internal quotation marks
omitted). Here, as explained above, the
operative contracts specifically absolve the
Defendant banks from any duty to disclose
frnancial infor¡nation regarding Enron and
contain Plaintiffs' undertakings to rely on
thei¡ own credit analyses in making the
relevant decisions. Implication of a duty,
notwithstand,ing these provisions, of the banks
to make disclosures regarding Enron's
frnancial conditions would clearly be
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inconsistent with the governing contracts. Cf.
Banco Espanol de Credito, 763 F.Supp. at 44-
45 ("courts do not impose an obligation which
would be inconsistent with other terms of the
contractual relationship and for which the
parties did not bargain.... The express
disclai¡ner provisions of the [participation
agreementJ preclude the common law claims
[of breach of an alleged implied covenant of
good faith and faiT dealing, tortious
misrepresentations, a¡rd clairns of breach of an
alleged duty to disclose based on superior
knowledgel asserted by the various
plaintiffs."). Courrt VI of the Complaint
therefore fails to state a claim upon which
relief can be granted to the extent it is
premised on the Defendant banks' alleged
failure to disclose Enron's true financial
condition.

UCI also asserts a separate clai¡n for breach
of the implied duty of good faith in tllLe 200LLl
C Facility against Defendant JP Morgan
Chase Bank, as well as a claim for declaratory
relief based on the same underlying factual
allegations. tFNzl UCI alleges that JP
Morgan Chase Bank intentionally and in bad
faith submifted and continues to submit for
payment letters of credit "that were not
validly issued under the 2001 L/C Facility,"
and clairns for its legal expenses that are not
subject to indemnification ulder t}l;e 200L UC
Facility. UCI also alleges that JP Morgan
Chase Bank has deprived and continues to
deprive UCI of information it has requested
regarding the 2001 L/C Facitity. To t,Le

extent these causes of action are premised on
the allegedly fraudulent conduct by JP
Morgan Chase Bank under the 2001 LIC
Facility discussed above, they fail to state a
claim for which relief can be granted for the
reasons explained above.

FN2. UCI seeks a judgment that l) it has no turther

obligations under the 2O0L LIC Facility, 2) JP

Morgan Chase Bank has an obligation to return all

tunds paid by UCI under the facility, and 3) JP

Morgan Chase Bank must grant full access to UCI
to any documents or other information made

available to any other bank participating in the

facility. (Compl.f 263.)
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Nevertheless, it is not clear that UCI cou-ld
prove no set of facts consistent with the
allegations in the Complaint that would
entitle it to relief on other grounds with
respect to the alleged improper issuance of
letters of credit, irnproper expense claims and
failure to provide information- To the extent,
for instance, UCI seeks to assert a breach of
contract claim or other claim for
noncompliance with the terms of the 200tLlC
Facility Agreement, no provision in the
agreement appears to preclude such a clairn as
a matter of law. Furthermore, arì.

indemnification provision in the 2001 L/C
Facility Agreement under which the
participating banks agreed to indemaifr the
Co-Administrative and Paying Agents and the
Issuing Bank from any and all clairns or
expenses incurred in connection with letters of
credit explicitly exclud.es indemnification for
claims or expenses attributable to the gross
negligence or the willñrl misconduct of those
parties. See id. $$ 7.07, 8.07, 9.01, Ex. C to
Gertanan +504 Decl. at 32, 35, 36.
Accordingly, Counts W and VItr will be
dismissed for failure to state a claim only to
the extent they are premised on allegedly
fraudulent conduct by JP Morgan Chase Bank.
UCI will, however, be required to amend its
Complaint to clarifu the nature of any non-
fraud based claims intended to be asser-ted in
these Counts.

Plaintiffs' U4just Enrichment Claim

t17lt18lt19l The elements of an unfust
enrichment claim under New York law are
that "(1) that the defendant benefitted; (2) at
the plaintiffs expense; and (3) that equity and
good conscience require restitution." Kaye v.
Grossman, 202 F.3d 611, 616 (2d Ctu.2000).
Under New York law, "the existence of a valid
and enforceable written contract governing a
particular subject matter ordinarily precludes
recovery in quasi contract [i.e., unjust
enrichmentl for events arising out of the same
subject matter." MacDraw, Inc. v. CIT Group
Equipment Financing, Inc., \57 F.3d 956, 964
(2d Cir.1998). Plaintiffs assert that
Defendants "unjustly used the funds Plaintiffs
paid under the agreements to reduce the debt
Enron owed them.... Taking advantage of
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their superior knowledge concerning Enron's
actual, dire frnancial condition, they seized the
opportunity to flood Enron lwith Plaintiffs
cashl in order to have their debt paid off."
(Pls.' Mem. at 45.) As Plaintiffs acknowledge,
the payments in question ïvere made pursuant
to the credit agreements. As to tJre allegation
that Defendants took advantage of their
"superior knowledge" of Er¡ron's frnancial
condition, the Court has already detailed how
the credit agreements expressly provided that
Defendant banks and their afüliates had no
duty to account to Plaintiffs for their dealings
with Enron, and the banks had no duty to
provide Plaintiffs with any information in
connection with payments under the
agreements. Because the credit agreements
govern the subject matter of Plaintiffs' unjust
enrichment clairn, Count VII fails to state a
clairn upon which relief can be granted.
Accordingly, Count VII is dismissed.

Plaintiffs' Civil Conspiracy Claim

l20lt2Ljt22lí231 The elements of a civil
conspiracy are (1) an agreernent between two
or more persons, (2) an overt act, (3) an
intentional participation in the furtherance of
a plan or purT)ose and (4) resulting damage.
Offrciat Corrmittee of Unsecured Creditors v.
Donaldson, Lufkin & Jenrette Sec. Corp., No.
00 Civ. 8688, 2002 WL 362794, at *13
(S.D.N.Y. Mar. 6, 2002). New York law does
not recognize t}rre substa¡rtive tort of civil
conspiracy; the claim is available "only if
there is evidence of an underlyinC actionable
tort." Missigman v. USI Northeast, Inc., 131
F.Supp.2d 495, 5L7 (S.D.N.Y.2001).

Conspiracy allegations "are permitted only to
connect the actions of separate defendants
with an otherwise actionable tort." Alexander
& Alexander, 68 N.Y.2d 968, 510 N.Y.S.2d
546,547,503 N.E.zd 102 (1986). As the Court
explained in its discussion of Plaintifrs' aiding
and abetting claim, Plaintiff has adequately
plead fraud by EnrorL and has alleged that
Defendants knowingly participated. in Enron's
fraudulent accounting scheme. Accordilgly,
Plaintiffs' allegations of conspiracy serve to
connect Defendants' conduct "with an
otherwise actionable tort." and Count V states
a clairn for which relief can be granted.
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CONCLUSION

Plaintiffs have already plead their clairns
three times. They filed the Second Amended
Complaint after briefing Defendants' motions
to dismiss the Amended Complaint. In light
of the foregoing analysis and Plaintiffs'
multiple prior opportudties to address the
legal insuffrciencies of +505 the claims
asserted in this action, granting further leave
to replead certain of Plaintiffs' claims would
be futile. Accordingly, Defendants' motions
are granted to the following extent, and
denied in all other respects: Counts I, II, fV,
and VII of the Second Amended Complaint are
dismissed with prejudice pursuant to Rule
12(bX6) of the Federa-l Rules of Civil
Procedure. Counts VI and VIII are also
dismissed with prejudice pursuant to Rule
12(bX6) to the extent they are premised on
misrepresentations or omissions by
Defendants concerning Enron's financial
condition. Plaintiffs' surviving causes of
action are Counts III and V, and W and VItr
to the extent not hereby dismissed. Because
the Court has resolved Defendants' motions
under Rule 12(bX6), it is unnecessa4¡ for the
Couri to address Defendants' Rufe 9(b)
arguments.

Plaintiffs' objection to a July 18, 2003 Order
of the MDL Panel conditionally transferring
this action to the United States District Court
for the Southern District of Texas is now
pending. If the MDL Panel does not rescind
its transfer order, Plaintiffs shall, within 21
days of the MDL Panel's decision with respect
to the objection, serve and file a Third
Amended Complaint reflecting the foregoing
determinations. That complaint shall
included allegations sufFrcient to make clea¡
the nature of any non-fraud based claims
intended to be asserted in Counts VI and VIII.

This case is hereby placed on the Court's
suspense docket pending the MDL Panel's
decision on Plaintiffs' objection

SO ORDERED.

ORDER
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Plaintiffs seek reconsideration of the portion
of the Court's October 10, 2003, Opinion and
Order dismissing certain of Plaintiffs' claims
with prejudice or, in the alterrrative, entry of
frnal judgment pursuant to Federal Rule of
Civil Procedure 54(b) as to those claims. For
the following reasons, Plainti-ffs' motion is
denied.

Plaintiffs, although pur¡lorting to set forth
controlling legal precedents and factual
considerations overlooked by the Court,
merely reiterate arguments raised in the
briefing of Defendants' motions or at oral
argument. The Court considered thoroughly
those arguments a¡rd related submissions in
reaching its decision P.T. Bank Central Asia
v. ABN AMRO Bank N.V., 301 A.D.2d 373,
754 N.Y.S.2d 245 (1st Dep't 2003), which
Plaintiffs contend the Court failed to
acknowledge, involved alleged fraud in the
sale of a comrnodity by one party to another,
as did the cases analyzed by the Court at
pages 24-25 of the October 10, 2003, decision
Specifrcally, P.T. Bank involved the sale by a
bank of a loan participation to another bank
that was not a party to the original credit
agreement. The court's recognition of the
potential applicability of the "Special Facts"
doctrine in that case, thus, arose not in
connection with potential liability of a bank in
its role as administrative agent with respect to
a loan facility but, rather, in connection with
misrepresentations allegedly made in a
secondar¡r transaction in which the defendant
bank sold the plaintiff a participation in the
credit it had previously extended to the
defaulting borrower. Cf. Opinion at 26 n. L

(discussing dùfference i¡r structure between
syndicated credit facilities and loan
participations). Plaintiffs also quibble with
the "counterparty"/ "thi.rd party"
nomenclatr¡re used by the Court to explain tJle
distinction between the peculiar knowledge
cases cited by Plaintiffs and the facts
presented here, arguing that the Court
overlooked facts because the defendants banks
were parties to agreements at issue in this
case. As the Court's Opinion makes
abundantly clear, the Court was well aware
that the defendant *506 banks were parties to
the credit facility agreements. The term
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"thi-rd party" was used in reference to the
absence of a bonower/Iender role on the part
of those entities with respect to the credit
relationship at issue here, i.e., Plainti-ffs'
agreement to extend credit to Enron and/or its
affiIiates.

Plaintiffs further assert that the Court
overlooked the various indem-nifrcation
provisions of the relevant agreements, which
exclude protection for gross negligence or
intentiona-l wrongdoing by the defendant
banks. This argument begs the very question
at issue with respect to the dismissed clairns:
did the defendant banks have a duty to
disclose information about Enron's financial
condition to the participant banks such that a
failure to do so would constitute wrongdoing?
Plaintiffs' invocation of the i¡rdemni-fication
provisions amounts simply to disagreeing with
the Court's decision. Plaintiffs' remaining
arguments are sirrilarly meritless.

Plaintiffs have failed to present binding
precedent or other matters overlooked by the
Court in reaching its October 10th decision;
accordingly, Plaintiffs' request for
reconsideration is denied. Moreover, even if
the Court were to reconsider its decision with
respect to the dismissed claims, it would
nonetheless adhere to its decision to dismiss
those claims '¡¡ith prejudice, for the reasons set
forth in the October 10, 2003, Opinion and
Order.

[24ì Plaintiffs also seek, pursuant to Rule
54(b) of the Federal Rules of Civil Procedure,
entry of final judgment with respect to the
dismissed claims. Rule 54(b) provides in
pertinent part that, "[w]hen more than one
claim for reliefis presented in an action... the
court may direct the entry of a final judg¡nent
as to one or more but fewer than all of the
claims or parties only upon an express
determination that there is no just reason for
delayl.l" The circumstances of this case do not
warrant Rule 54{b) certifrcation. The
dismissed and remai¡ring claims here arise
from essentially the same factual allegations;
judicial economy will best be served if
multiple appellate panels do not have to
familiarize themselves with this case in
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piecemeal appeals. Cullen v. Margiotta, 618
F.zd 226, 228 (2d Cir.1980). Furthermore,
Plaintiffs have not shown any "danger of
hardship or injustice through delay which
would be a-lleviated by immediate appeal."
Citizens Accord, Inc. v. Town of Rochester,235
F.3d 126, J,zB Qd Ctu.2000) (internal quotation
marks and citation omitted). Accordingly,
Plaintiffs' request for Rule 54(b) certification
is denied.

CONCLUSION

For the foregoing reasons, P1aintiffs' motion
for reconsideration and Rule 54(b) certification
is denied.

SO ORDERED.

288 F.Supp.2d485

END OF DOCUMENT
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733 N.Y.S.2d 385
2001 N.Y. Stip Op. 09125
(Cite as: 288 A.D.2d 87, 733 N.Y.S.2d 385)

Supreme Court, Appellate Divisior¡ First
Department, New York.

UST PRIVATE EQUMY INVE TORS FUND,
INC., et aI., Plaintiffs-Appellants,

v.
SAIOMON SMffH BARNEY, et al.,

Defendants -Re spondent s.

Nov. 15,2001.

Purchasers of prefened stock in company
that went banlnrpt brought action against
company's investment bankers to recover for
alleged misrepresentations. The Supreme
Court, New York County, Charles Ra.uros, J',
dismissed complaint, and appeal was taken.
The Supreme Court, Appellate Division, held
that purchasers were sophisticated investors
who could not justifiably have relied on
bankers' representations.

Afürmed.

West Headnotes

[1] Secu¡ities Regulation 278
349Bl<278
Sophisticated investor cannot establish that it
entered into arm's length transaction in
justifiable reliance on alleged
misrepresentations if that investor failed to
make use of me¿Lns of verification that were
available to it, such as reviewing frles of other
parties.

[2] Securities Regrrlation 297
3498k297
Sophisticated investors who purchased
preferred stock could not have justfiably
relied on investment bankers' alleged
rrrisrepresentations regarding company's
satisfaction of regulatory requirements;
although bankers' offering memorandum
asserted regrrlatory compliance, it also advised
investors to do their own due diligence,
'bankers' access to relevant information was
not superior to that ofinvestors, andthere was
no evidence that bankers otherwise knew or
recklessly disregarded likelihood that
company was conceafing material information

Page 948

from investors.

**385 D. Brian Hufford, for Plaintiffs-
Appellants.

A. Robert Pietrzak, Robert C. Harrison, for
Defendants-Respo ndents.

ROSENBERGER, J.P., WILLIAIVIS,
ELLERIN, BUCKLEY and MARLOW, JJ.

*87 Judgment, Supreme Court, New York
County (Charles Ramos, J.), entered August
10, 2000, which, upon a prior order, sarne
court and Justice, entered on or about August
3, 2000, granting defendants' motion pursuant
to CPLR 3211(aX1) and (7) and 3016(b),
dismissed the complaint, unanimously
affirmed, with costs.

Plaintiffs are sophisticated investors that
purchased preferred stock of AbTox, Inc.
(AbTox) in a private placement that closed in
March 1997. Plaintiffs allege that, prior to
the closing, they conducted their own due
diligence examination of AbTox, *+386 in
which they received information and
documents directly from AbTox, not from
defendants, the investment banking firms
AbTox had engaged to act as its placement
agents and advisors in connection with the
offering. After the closing, plaintiffs
allegedly learned for the frrst time that
AbTox's sole *88 product, a medical sterilizer,
had not been cleared for marketing by the
Food. & Drug Administration (FDA) in the
for¡n in which AbTox had distributed it, and
the company subsequently became bankrupt.

Plaintiffs allege that, notwithstanding
extensive disclainers set forth in the offering
memorandum prepared by defendants based
on information provided by AbTox, plaintiffs
purchased their securities in reliance on
i¡raccurate statements in the offering
memorandum and other informational
materials provided to them by defendants t'hat
AbTox's product had been cleared for
marketing by the FDA. Plaintiffs firrther
allege that they did not discover the lack of
clearance drrring their due diligence because
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the existence of "defi.ciency letters" sent by
the FDA to AbTox in May and September of
1996 had been concealed from them. Based
on these allegations, plaintiffs sue defendant
invesf,ment banking frrms for fraud and
negligent misrepresentation, as here relevant.

tllt2l We affrrm the grant of defendants'
motion to dismiss the complaint. As a matter
of law, a sophisticated plaintiff cannot
establish that it entered into an arm's length
transaction in justiñable reliance on alleged
rnisrepresentations if that plaintiff failed to
make use of the means of veri-fication that
were available to it, such as reviewing the
frles of the other parties (see, e.g., Stuart
Silver Assocs. v. Baco Dev. Corp., 245 A.D.2d
96, 98-99, 665 N.Y.S.Zd 4L5; Abrahami v.
UPC Constr. Cotp., 224 A.D.2d23L,234,638
N.Y.S.2d 1-1; Stuari Lipsþ, P.C. v. Price, 215
A.D.2d 102, 103, 625 N.Y.S.2d 563; Cunran,
Cooney, Penney, Inc. v. Young & Koomans,
Inc., 183 A.D.2d 742,743'744, 583 N.Y.S.2d
478,lv. denied 80 N.Y.zd 757, 589 N.Y.S.2d
308, 602 N.E.zd tt24). In this case, the
offering memorandum advised plaintiffs that
defendant investment bankers could not
guarantee the accuracy or completeness ofthe
information set forth therein, and specifically
di¡ected plaintiffs to "rely upon their own
examination" of AbTox and to request from
AbTox whatever additional information or
documents they deemed necessary to make an
inforrned investment decision. Accordingly,
as alleged by plaintiffs, the president of one of
the institutional plaintiffs, in the course of tlre
due diligence he personally conducted to verifr
the clearance status of AbTox's product, was
provided with a chronology that made
reference to, but did not include, the very
documents that ultimately alerted him to the
clearance problem when he received copies of
them nearly a year after the closing. If
plaintiffs had requested and carefully
reviewed these documents during their due
diligence, they would have been apprised of
the clearance issue before making their
investment decision- Accordingly, plaintiffs
cannot claim to have justifrably *89 relied on
the statements regarding clearance in the
offering memorandum and other
informationa-l documents (see, e.g., Schlaifer
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Nance & Co. v. Estate of Warhol, 2d Cir., 119
F.3d 91, 101; Grumman Allied Indus. v. Rohr
Indus., 2d Cir., 7 48 F.zd 729, 738).

We further note that the matter of the
clearance of AbTox's product was not
peculiarly within the knowledge of
defendants, who were engaged by AbTox to
act as placement agents and finarrcial
advisers, and plaintiffs have not alleged any
facts from which it could logically be infened
that defendants' access to the relevant
inforrnation was superior to the access
afforded ++387 to plainti-ffs during their due
diligence, or that defendants otherwise knew,
or recklessly disregarded the likelihood, that
AbTox was concealing material information
from plaintiffs (see, CPLR 3016tbl; Congress
Fin. Corp. v. John Morrell & Co., 790 F.Supp.
459,470-472).

288 A.D.2d 87,733 N.Y.S.2d 385, 2001 N.Y
Slip Op. 09125

END OF DOCUMENT

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002938



89

16div002939



126 F.Supp.2d 730
Fed. Sec. L. Rep. P 91,305
(Cite as: 126 F.Supp.2d 730)

United States District Court,
S.D. New York.

Robert VOGEL, SamVogel, Dr. John
McCracken, JohlMazarra and AlanB.

'Werner,

Plaintiffs,
v.

SANDS BROS. & CO., LTD., Defendant.

No. 98 Civ.2527 BDP

Jan- 4,2001

Investors brought securities fraud class

action against investment banking furn,
alleging that frrm on behalf of its client
manipulated stock price of corporation in
which investors held interest, as part of
scheme for client to take over corporation. The
District Court, 43 F.Supp.2d 438, Barrington
D. Parker Jr., J., disrnissed action without
prejudice, and investors amended complaint.
On renewed motion to dismiss, the Court held
that: (1) investors failed to state fraud claim
with su-fücient particulmlty; (2) fi¡tn's alleged
motives to increase its transaction fees and
maintain close relationship to client failed to
raise inference of fraudulent motive; (3)

corporatíon's and client's alleged fraudulent
i¡rtentions did not establish firm's fraudulent
intent; and (4) optimistic statements did not
support inference of scienter.

Motion granted.

West Headnotes

[1] Securities Regulation 60.15
3498k60.15

[1] Securities Regulation 60.18
3498k60.18
To properly state market manipulation clai¡n
under Rule 10b-5, plaintiff must plead: (1)

damage; (2) caused by reliance on defendant's
misrepresentations or omissions of material
facts, or on scheme by defendant to defraud;
(3) scienter; (4) in connection with purchase or
sale of securities; (5) furthered by defendant's
use of mails or any facility of national
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securities exchange. Securities Exchange Act
of 1934, $ 10(b), as amended, 15 U.S.C.A. $

78j(b); 17 C.F.R. $ 240.10b-5.

[2] Securities Regulation 60.53
3498k60.53
To satisfr Private Securities Litigation
Reform Act's (PSLRA) and civil procedure
mles' particularity requirements for fraud
pleading, complaint must: (1) specifr
statements that plaintiff contends were
fraudulent; Q) identifu speaker; (3) state
where and when statements were made; and
(4) explain why statements were fraudulent.
Securities Exchange Act of 1934, $$ 10(b),
21D(b), as anended, 15 U.S.C.A. $$ 78j(b),
78u-4(b); 17 C.F.R. $ 240.10b-5; Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

[3] Securities Regulation 60.53
3498k60.53
Investors failed to state with sufficient
particularity securities fraud clai¡n against
investment banking firm by alleging that frrm
engaged in specified misrepresentations to
irnproperly inflate price of corporation's stock,
but failing to identi$, or misidentifying,
speaker of some alleged misrepresentations,
faiting to specify dates of some alleged
misrepresentations, and faiting to state
reasons why statements were false, instead
relying on conclusory assertions of falsehood.
Securities Exchange Act of 1934, $$ 10(b),
21D(b), as amended, 15 U.S.C.A. $$ 78j(b),
78u-4(b); 17 C.F.R. $ 240.10b-5; Fed.Rules
Civ.Proc.Rule 9(b), 28 U.S.C.A.

[4]SecuritiesRegulation 60.45(1)
3498k60.45(1)
Scienter required in relation to securities
fraud is intent to deceive, manipulate or
defraud, or knowing misconduct. Securities
Exchange Act of 1934, $ 10(b), 15 U.S.C.A. $

78j(b); 17 C.F.R. $ 240.10b-5.

[5] Securities Regulation 60.51
3498k60.51
To satisfu Private Securities Litigation
Reform Act (PSLRA) pleading requirement for
scienter, plaintiff may either allege: (1) facts
to show tJrat defendant had both motive and
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opportunity to commit fraud, or (2) facts that
constitute strong circumstantial evidence of
conscious misbehavior or recklessness.

Securities Exchange Act of 1934, $$ 10(b),

21D(bX2), as amended, 15 U.S.C.A. $$ 78j(b)'
?8u-4(bX2); 17 C.F.R. S 240.10b-5.

t6l Secr¡rities Regulation 60.45(3)
3498k60.45(3)
Investment banking firm's alleged motive for
engaging in alleged manipulations of
corporation's stock price, namely to realize
greater transaction fees, combined with firrn's
close relationship with company allegedly
scheming to take over corporation, fell short of
raising strong inference of motive to commit
securities fraud, and thus failed to satisfu
scienter element of corporation's investors'
securities fraud claim against frrm. Securities
Exchange Act of 1934, $$ 10(b), 21D(bX2), as

amended, 15 U.S'O'A' $$ 78j(b), z8u-4(bX2);
17 C.F.R. $ 240.10b-5.

[?]SecuritiesRegulation 60.45(1)
3498k60.45(1)
Where scienter element of securities fraud
claim rests upon identification of
ci¡cumstances indicating conscious fraudulent
behavior or recklessness, rather than upon
showing of motive and opportunity, strength
of circumstantial allegations must be

correspondingly greater. Securities Exchange
Act of 1934, $$ 10(b), 21D(bX2), as amended,
15 U.S.C.A. $$ 78j(b), 78u-4(b); 17 C.F-R. $

240.10b-5.

[8]SecuritiesRegulation 60.45(3)
3498k60.45(3)
Lrvestors faited to state scienter element of
securities fraud claim against investment
banking frrm based upon conscious
misbehavior or recklessness by alleging that
corporation in which investors held interest,
and which was allegedly takeover target of
frrm's client, hid existence of convertible
bonds owned by client; corporatiort's alleged
intent to deceive and client's alleged scheme
did not establish firm's intent. Securities
Exchange Act of 1934, 0$ 10(b), 21D(bX2), as

amended, 15 U.S.C.A. $$ 78j(b), 78u-4(b); L7

c.F.R. $ 240.10b-5.
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[9]SecuritiesRegulation 60.45(1)
3498k60.45(1)
Optimistic statements and news releases that
turned out to be inaccurate were insufficient
by themselves to support inference of scienter
required to support securities fraud claim;
showing rüas required that maker of
statements had access to facts contradicting
statements. Securities Exchange Act of 1934,

$$ 10(b), 21D(bX2), as amended, L5 U.S.C.A-
S$ ?8j(b),78u-4(b); 17 C.F.R. $ 240.10b-5.

*732 JiIl Rosell, Thomas M. Skelton, Lowey
Dannenbeg Bemporad & Selinger, White
Plains, NY, for plaintiffs.

Walter C. Carlson, R. Rene Pengra, Sidley &
Austin, Chicago, IL, for defendant Conseco.

Richard A. Roth, Ira Meyerwitz, Littman
Krooks Roth & BallP.C., New York City, for
defendant Sands Bros.

MEMORANDUM DECISION AND ORDER

BARRINGTON D. PARI{ER, Jr., District
Judge.

By Memorandum Decision and Order dated
March 30, 1999, this Court dismissed the
original complaint (the "Complaint") frled by
lead plaintiff David Schnell on beha-lf of a
purported class of public investors in NAL
Financial Group, I¡rc. ("NALF"). See SchneII
v. Conseco, 43 F.Supp.2d 438 (S.D.N.Y.1999).
The Complaint alleged violations of tJre

Racketeer Influenced and CornrPt
Organizations Act ("RICO"), 18 U.S.C. $ 1961,

et seq., agaixst Conseco, Inc. ("Conseco"), and
violations of $ 10(b) of t,I:e Securities Exchange
Act of 1934 (the "Exchange Act"), 15 U.S.C. $

78j(b), and Rule 10b-5 promulgated thereunder
by the Securities Exchange Commission (the

"SEC"), 17 C.F.R. S 240.10b-5, agairut Sands
Brothers & Co., Ltd. ("Sands").

The RICO claim against Conseco was
dismissed with prejudice because plaintiff
failed to adequately a-llege a scheme to
defraud, a pattern of racketeering activity or
causation The $ 10(b) and RuIe 10b-5 clairns
were dismissed against Sands without
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prejudice because the Complaint failed to
satisfu the heightened pleading standards set
forth under the Private Securities Litigation
Reform Act (the "PSLRA"), 15 U.S.C. $ 78u-
4(b) for alleging misrepresentations and
omissions, and because it failed to adequately
allege scienter. This Court granted leave to
amend the Complaint against Sands.

On April 29, L999, lead plaintiffs Robert
Vogel, Sam Vogel, Dr. John McCracken, John
N.4;azarra and Alan B. Werner, [FNll on *733

behalf of the same purported class of investors
of NALF, frled an amended complaint (the
"Amended Complaint") against Sands. The
Amended Complaint again alleges violations
of $ 10(b) of the Exchange Act and Rule 10b-5.

tFN2l Before this Couvt is defendant's motion
to dismiss under Fed.R.Civ.P. 12(bX6) and
9(b). For the reasons stated below, defendant's
rnotion is granted.

FNl. On June 28, 1998, following motions made,

Robert Vogel, Same Vogel, Dr. John McCracken,

John Mazzara and Alan B. Werner were added as

plaintifß by Order of this Court. They adopted the

original pleading.

FN2. On December 9, 1999, this Court denied

plaintiffs' motion for leave to file a Second

Amended Complaint to assert securities fraud

claims against both Conseco and Sands, and the

motion of Richard Scherrill to intervene as a

plaintiff in a newly proposed class action. See

Vogel v. Conseco, No. 98 Civ.2527, slip op. at 3-

6 (S.D.N.Y. Dec. 9, 1999).

BACKGROUND

Many of the facts relevant to this dispute
are set forth in this Court's prior decision,
with which familiarity is assumed. See

Sch¡rell, 43 F.Supp.2d at 438. For pur.poses of
deciding this motion, the Court is obligated to
construe the pleadings in favor of the
plainti-ffs, and must accept as true all factual
allegations made in the Amended Complaint.
See Cooper v. Parsþ, 1"40 F.3d 433, 440 (2d

Cir.1998); Serrano v. 900 5th Avenue Corp., 4
F.Supp.2d 315, 316 (S.D.N.Y.1998). All
reasonable inferences must be made in
plainti-ffs' favor. In re Blech Securities
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Litigation, 961 F.Supp. 569, 579
(S.D.N.Y. 1997) (citing Hernandez v. Coughlin,
18 F.Sd 133, 136 (2d Cir.), cert. denied, 513
u.s. 836, 115 S.Cr. lL7, 130 L.Ed.2d 63
(1994). The following facts are construed
accordingly.

Conseco is an Indiana based financial
services holding comp¿uty, engaged in the
development, marketing and administration of
annuity, supplemental health and individual
life insurance products. Sands is an
investment banking fu'rn, a broker and dealer
in securities registered with the SEC, a
member frrm of the New York Stock Exchange
and of the National Association of Securities
Dea.lers ("NASD"). Conseco is alleged to be
Sands' most valued client, and certain
executive officers of Conseco are claimed to
share a long-lasting relationship with Sands'
co-founders, Martin and Steven Sands,
spanning over fourteen yeârs.

NAIF is a Delaware corporation founded in
1991. It is engaged in the purchase and
servicing of automobile loan and lease
contracts. One year after becoming a public
company on November 30, 1994, NALF began
securitizing its loan portfolios whereby it
would periodically sell an asset pool of various
Ioan contracts to a trust. Irr turn, the trust
would pay NALF with proceeds raised by
issuing securities to investors in the form of
notes and certifrcates backed by the assets of
the trust. NALF collected payments due on
the loan contracts, receiving an annual
servicing fee equal to 37o of the principal of
the outstanding loans.

The collections of interest and principal on
the loan contracts were used to pay interest
and principal due on the securities issued by
the trust. Any payments in excess of those
needed to service the securities and to pay
other fees and expenses of the trust were
deposited into a reserve account to the extent
necessarJ/ to maintain a prescribed operating
level. Any remaining cash was paid directly
to NALF. The gains on the sale of the loan
contracts under this securitizalion program
enabled NAIF to record significantly
increased revenues in each of the quarters
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during which a secr¡ritization was completed.

NALF's stock price remained steady
throughout most of 1996, peaking at over $16
per share. From late 1996, however, NALF's
stock started to decline, particularly after a
February 1997 announcement of reserve
deficiencies deemed to be attributable to weak
underwriting guidelines in the loan cont'racts
from December 1995 through March 1996. On
March 23, 1998, *734 NAIF fiIed for
protection pursuant to Chapter 11 of the
bankruptcy laws. No clairns are asserted in
this action against NALF.

The gravamen of the Amended Complaint
revolves around plaintiffs' theory that Conseco

devised and successfully implemented a"

scheme to take control over NALF at the
expense of its public investors. Specifically,
plaintiffs allege that Conseco intended to, and
did, make a nominal investment in below-
market convertible debt securities of NALF.
Plaintiffs allege that the pu4)ose of these
investments was to obtain effective control
over NALF through "arrantgements" made
with its corporate insiders and controlling
shareholders, to permit those insiders and
controlling shareholders to cash out their
investments at a profrt by artificially inflating
the value of NALF's stock, and to cause NALF
to conduct quarterþ securitizations until its
financial statements were in a position to
support a public offering. Plaintiffs further
allege that Conseco improperly schemed to use
the proceeds of the public offering to continue
the securitization program until the
conversion date of the debt securities, to
artificially depress the stock price of NALF
after the offering to permit Conseco to convert
the debt securities at a market discount, and
frnally to force NALF into a pre-packaged
bankruptcy reorganization. See Amended
Complaint at 14.

According to plaintiffs, Sands helped fiuther
Conseco's scheme by making material
misrepresentations and omissions about
NALF's business, and by using its market-
making ability to manipulate NA-LF's stock
prices in ways favorable to Conseco's
purported scheme.
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Plaintiffs support their theory with the
following factual allegations made in the
Amended Complaint. Sometirne in 1995, one
of the major shareholders of NA-LF, Howard
Appel ("Appel"), allegedly began to seek
outside frnancing for NAIF through his
relationships with brokerage and investment
banking frrms. Appel, a former stockbroker
who had been permanently barred by the
NASD in 1991 from becoming affrliated with
any member of the NASD, allegedly offered
NAIF warrants as a "reward" for introducing
the company to brokerage and banking
institutions.

Sands began making a market in the stock
of NALF in December 1995, allegedly around
the time Appel began irnplementing his
"reward" plan. On January 29, 1996, Sands
entered into an investment banking
agreement with NALF (the "Investment
Banking Agreement") pursuant to which
Sands introduced Conseco--its most va-lued and
long-standing client--to NAIF.

On April 23, 1996, Conseco, through two of
its subsidiaries, acquired $10M in convertible
debentures of NALF with a life span of
eighteen months, expfuing in October 1997
(the "Convertible Bonds"). At Conseco's
option, the debentures were convertible into
NALF conmon stock at the lesser of $12.00
per share or 80Vo of the market price of the
stock on the date of conversion In addition,
Conseco received warrants to purchase
515,000 shares of NALF (the "Conseco
Warrants") at an exercise price which was
reduceable in the event a subsequent public
offering of NAIF priced shares lower than the
originally agreed-upon exercise price of the
Conseco Wa¡rants. Plaintiffs allege that the
market conversion feature of the Convertible
Bonds and the price protection mechanism of
the Conseco Warrants provided Conseco an
incentive to artificially depress the stock price
of NALF.

The Investment Banking Agreement was
amended in April 1996 to provide for
compensation to Sands for acting as NALF's
investment banker in connection with the
Convertible Bonds. Under the amendment,
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Sands received $550,000 in cash, as well as

warants to purchase 160,000 shares of NALF
(the "Sands Warrants")--which also included a
price protection mechanism--as its placement
fee. *?35 Sands allegedly distributed the
warrants to its individual brokers soon
thereafber. According to the Arnended
Complaint, the cash portion of Sands' fee was

"unusually high," while the warrant portion of
the compensation was an "unusual fo¡,-rr" of
compensation- A¡nended Complaint at f 35.

Moreover, Sands' purported distribution of
warrants to individual brokers was labeled an
"unusual compensation arrangement" by
plaintiffs. Id.

In addition, plaintiffs allege three other
general problems associated with the issuance
of the Convertible Bonds. First, plaintiffs
contend that under NASD rules, NALF was
required to--but did not--obtain shareholder
approval for the issuance of the Convertible
Bonds. According to plaintiffs, NASD rules
provide that shareholder approval is required
for the placement of below-market conversion
rate securities if such securities are
convertible into 20Vo or more of the issuer's
outstanding shares of common stock before
thei¡ issuance. Since the combination of the
Convertible Bonds and the Conseco Warants
allegedly confened benefrcial ownership of
20.LVo of the outstanding shares of NALF
before their issuance, NALF's failure to obtain
approval was, accoröng to plainti-ffs, a
violation of NASD rules. [FN3]

FN3. NALF's stock was delisted by the NASD in

December 1997 for the atleged failure to obtain the

necessary shareholder approval in violation of
NASD rules.

Second, because NALF relied upon the
private placement exemption, $ 4(2) of the
Securities Act of 1933, to exempt the
placement of the Convertible Bonds from the
Act's reg'istration requirements, plainti-ffs
contend that NALF should have frled, but
failed to frle, a Form D with the SEC.

Thiïd, Robert Bartolini, Chairman of the
Board and Chief Executive Ofücer of NALF,
allegedly failed to receive the proper
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authorization from NAi,F's board of directors
to sign the purchase agreement governing the
sale of the Convertible Bonds from NALF to
Conseco. Plainti-ffs contend that these failures
by NALF in connection with the issuance of
the Convertible Bonds support the existence of
Corxeco's illicit plan to control NALF, as well
as Sands' knowledge and involvement in that
plan.

A.fter Conseco's purchase of the Convertible
Bonds, the Amended Complaint alleges that
Sands engaged in artifrcially inflating the
price of NAIF stock through an illegal "pump
and dump" scheme to enable insiders to make
increased profits on sales of NALF stock. In
furtherance of this scheme, plaintiffs contend
that Sands made phone calls to investors,
disseminated false opinions on the valuation
of NALF stock, and failed to inform public
investors of Conseco's plan to exercise t}:re 80Vo

market conversion feature of the Convertible
Bonds and acquire NALF stock at severely
depressed prices. Moreover, plaintiffs allege
that Sands' principal market-making activity
in NALF stock, coupled vrith its
misrepresentations and omissions concerning
its valuation, enabled NALF's stock price to
reach an u¡sustainable peak in 1996 during
which time corporate insiders were able to
profrt at the expense ofpublic investors.

In November 1996, the Investment Banking
Agreement was a¡nended a second tirne to
provide for a facilitation fee to Sands in
connection with its efforts on a public offering
of 2.5 million shares of NALF to be issued at
the end of December 1996 (the "Public
Offeri¡rg"). Sands received $300,000 as its
facilitation fee, less any actual underwriting
fees and commissions it received from the
Public Offering, up to $150,000. Moreover,
the exercise price of the Sands Warrants, as
well as the Conseco Warrants, were reduced to
the Public Offering price of $7.50 pursuant to
tJre price protection provisions provided in the
warrants. NA-LF raised over $21 million from
the Public Offering, which was used to repay
short term notes and to fund additional
securitizations before the expiration date of
the Convertible Bonds.
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*?36 At the end of February 1997, NALF
disclosed reserve defrciencies attributable to
weak underwriting guidelines in place
regarding its loan contracts from December
1995 through March 1996. Shortly thereafter,
Sands purportedly reduced its earnings
esti¡nates for NALF, blaming the
nonperforming loans and general industry
conditions. Further, plaintiffs contend that
after the disclosure, Sands engaged in conduct
designed to lower the price of NALF's stock,
including ceasing all market-making activities
in NALF stock, removing NALF stock from its
recommended list and stopping its aggressive
efforts to market NALF shares. As â'

consequence, NALF's stock price--aìready
trending downward--began an accelerated
descent.

Despite its frnancial difficulties, NALF was
able to complete two more securitizations prior
to the expiration of the Convertible Bonds.
On July 3, 1997, Conseco loaned an additional
$5 million to NALF and received additional
wanants from NALF to purchase over 250,000
shares of corrrmon stock at an exercise price of
$.15 per sha¡e. The exercise price of the
Conseco warrants was also reduced to $.15 per
share. On August 2I, 1997, Conseco acquired
5 million shares of Series A Prefened Stock of
NALF in exchange for an additional $5
million of short term financing. Moreover,
Conseco acquired all of NALF's outstanding
convertible debentures held by third parties.

On October I, 1997, Conseco converted the
acquired debentures into over 1.5 million
shares of NALF common stock at conversion
prices ranging from $.30 to $.32 per share, and
converted the Convertible Bonds into over 35
million shares of NALF cornmon stock at a
conversion price of $.32 per share, pursuant to
the 80Vo market conversion feature. In
connection with the conversiorq plaintiffs
allege that Conseco caused NALF to
disseminate a fafse and misleading
information statement on Schedule 14C on
November 2L, 1997 (the "Information
Statement"). There, plaintiffs contend that
rather than solicit the necessar¡r shareholder
approval for the conversior¡ the Information
Statement falsely represented that NA-LF had
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complied with its legal requirements and that
$ 203 of the Delaware Genera-l Corporation
Law, requiring shareholder approval for
certain business combinations with an
interested shareholder, had been waived by
the company. This misrepresentation,
according to plainti-ffs, was desigaed to
mislead public shareholders into believing
NALF had complied with Delaware law,
when, in fact, it had not.

Facing a purported liquidity crisis which
resulted in a slowing in the origination of
receivables and a suspension of the lucrative
securitization progr¿ìm, NALF filed a Chapter
11 petition for bankruptcy on March 23, 1998.
Pursuant to a court-approved plan of
reorganization, NALF's existing stock was
extinguished with Conseco owning all of a new
Class A shares of NALF and 807o of a new
Class B shares. Other creditors received
approximately 80lo of the amounts owing to
them.

Plaintiffs argue that the factual allegations
asserted in the Amended Complaint are
su-ffrcient to allege that Sands engaged in
securities fraud in violation of $ 10(b) of the
Exchange Act and Rule 10b-5. Sands has
moved to dismiss the Amended Complaint on
grounds that it fails to state a claim upon
which relief could be g¡anted and that it fails
to plead fraud with particularity. See
Fed.R.Civ.P. 12(bX6) & 9(b). In particular,
Sands argues, inter alia, that the Arnended
Complaint fails to plead allegations of fraud
with particularity as required under the
PSLRA, that it fails to adequately allege
scienter, and that it fails to adequately allege
loss causation. [FN4]

FN4. Defendant furttler argues that the Amended

Complaint should be dismissed because leave to

amend the original Complaint was granted only to
plaintiff David Schnell and not to the new lead

plaintiffs. Accordingly, Sands characterizes the

Amended Complaint as an entirely new one, and

that many of the claims asserted therein are time-

barred.

*737 DISCUSSION
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Section tO(b) of the Exchange Act provides
in relevant part:

It shall be urùawful for any person, directly
or indirectly ...--
(b) To use or employ, in connection with the
purchase or sale of any security registered
on a national securities exchange or any
security not so registered, any manipulative
or deceptive device or contrivance in
contravention of such rules and regulations
as the Commission may prescribe as

necessar¡¡ or appropriate in the public
interest or for the protection ofinvestors.

15 U.S.C. 78j(b). Similarly, Rule 10b-5 makes
it u¡lawful for

any person, directly or indirectly, by the use
of any means or instrumentality of
interstate commerce, or of the mails or of
any facility of any national securities
exchange, (a) to employ any device, scheme,
or artifice to defraud, (b) to make any untrue
statement of a material fact necessar¡r in
order to make the statements made, in light
of the circumstances under which they were
made, not misleading, or (c) to engage in any
act, practice or course of business which
operates or would operate as a fraud or
deceit upon any person, in connection with
the purchase or sale ofany security.

17 C.F.R. $ 240.10b-5.

Therefore, in order to state a claim for
securities fraud under $ 10(b) and Rule 10b-5,
"a plaintiff must plead that the defendant
made a false statement or omitted a material
fact, with scienter, and that plaintiffs reliance
on defendant's action caused plaintiffs
injur¡1." San Leandro Emergency Medical
Group Profrt Sharing Plan, 75 F.3d 801, 807
(2d Cir.1996).

[1] Here, plaintiffs also allege t]rat defendant
engaged in manipulative practices and
schemes to defraud in connection with NAIF
shares. See T.H.C., Inc. v. Fortune Petroleum
Corp., No. 96 Civ. 2690, 1999 WL 182593 at
t2 (S.D.N.Y. March 31, 1999). To properþ
state a market manipulation clai¡n under Rule
10b-5, plaintiffs must plead "(1) damage, (2)

caused by reliance on defendants'
misrepresentations or omissions of material
facts, or on a scheme by the defendants to

Page 957

defraud, (3) scienter, (4) in connection with the
purchase or sale of securities, (5) fruthered by
the defendants' use of the mails or any facility
ofa national securities exchange." Schnell, 43
F.Supp.2d at 448 (citing Dietrich v. Bauer, 76
F.Supp.2d 312, 338 (S.D.N.Y.1999); Cowen &
Co. v. Meriam, 745 F.Supp. 925, 929
(s.D.N.Y.1e90)).

I. Pleading Fraud with Particularity

[2] Under the PSLRA, each allegation of
misrepresentation or omission under Rule 10b-
5 must be made with particularity--i.e., the
Amended. Complaint must "specify each
statement alleged to have been misleading,
the reason or reasons why the statement is
misleading, and, if an allegation regarding the
statement or omission is made on information
and belief, the complaint shall state with
pariicularity all facts on which that belief is
formed." 15 U.S.C. $ ?8u-4(b). Moreover,
Rule 9(b) requires that in all allegations of
fraud, the circumstances constituting the
fraud must be "stated with particularity."
Fed.R.Civ.P. g(b); see also In re Livent, Inc.
Securities Litigation, 78 F.Supp.2d L94, zLB
(S.D.N.Y.1999). In order to satisff these
heightened standards ofpleading, our Court of
Appeals has required that a complaint "(1)
speci$ the statements that the plaintiff
contends were fraudulent, (2) identify the
speaker, (3) state where and when the
statements were made, and (4) explain why
the statements were fraudulent." Acito v.
IMCERA, Iîc., 47 F.3d 47, 51 (2d Ctu.1995)
(quoting Mills v. Polar Molecular Corp., 12
F.3d 1170, LL75(2d Cir.1993).

[3] While the Amended Complaint does
describe some of the a-lleged
misrepresentations and omissions in greater
detail than in the original Complaint,
problems *738 endemic to the original have
still not been resolved. Specifically, plaintiff
alleges that Sands engaged in the following
activities to improperþ inflate the price of
NALF stock: (1) Sands made statements in its
cold calling sales pitches throughout 1996 and
in January 1997 regarding the general
benefrts of the Corueco relationship, including
Sands' expectation that Conseco would
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ultimately buy out shares of NALF at a
premium and its belief that NALF's book
value was higher than its market value
(Amended Complaint f 57), Q) on eight
occasions throughout 1996 and January 1997,

Sands rated NALF a "buy" or "speculative
buy" in its coverage through Bloomberg News,
reporting price targets of $20 ' $24 for NALF
(Amended Complaint In 40'42), (3) on April
25, 1996, Sands disseminated a Research
Review stating, inter alia, that it saw
"potential for NALF's stock trading at fi22 -

$24 per share one year forward" (Amended
Complaint f 58), (4) NAIF dissemi¡rated a
press release on April 23, 1996 d.isclosing
Conseco's investment and quoting Conseco's
chairman as stating that NALF was "well
positioned to capitalize" on "sigrtificant profit
opporturrities" (Amended Complaint { 59), (5)

NALF disseminated a proxy statement on
is[ay 2, 1996 in connection with an upcoming
shareholders' vote--for issues unrelated to the
Convertible Bonds--stating that Conseco's

benefrcial ownership of NALF would be
L6.757o after the issuance of the Convertible
Bonds, rather t}:ran 20.llo before the iszuance
of the bonds (Amended Complaint { 60), (6) on
December 26, 1996, NALF frled a prospectus
with the SEC in connection with the Public
Offering where it represented t,Lat it
"planfnedl to continue to employ its
securitization prograrn as an integral
component of its funding strategy and
anticipates that it will generally complete
securitization transactions on a quarterly
basis" (Amended Complaint î 66-67), and (7)

Sands distributed another Research Rpview on
December 31, 1996 opining that NALF would
ex¡rerience 55Vo earrings g¡owth in 1997 and
that "the money raised from the [Public
Offeringl should fulfrll NALF's capital needs

through 1997" (Amended Complaint f 68). hl
each of the statements, plaintiffs allege that
material misrepresentations were made, and
rnoreover, that Sands ornitted mention of the
market conversion features of the Convertible
Bonds and Conseco's plan to take control of
NALF at dépressed prices.

These allegations of misrepresentations and
omissions share a variety of deficiencies. For
exa:rrple, the Amended Complaint fails to
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id.entifr the speaker in connection with the
cold calls allegedly made by Sands throughout
1996 and early 1997, and, other than by year,
fails to allege speci,fic dates of when such calls
were made. In addition, certain of the alleged
misrepresentations ÌMere not made by--nor
were they attributed to--Sands, including
NA-LF's April 23, 1996 press release quoting
Conseco's chairman, as weII as statements
made in the May 2, 1996 Pror.y statement and
the December 26, 1996 prospectus, which were
made by NAIF.

Mostly irnportantly, however, the Amended
Complaint fails to set forth sufficient reasons
"explain{ingì why the statements were
fraudulent." Acito, 47 F.3d at 51-; see also 15

U.S.C. $ 78u-4(b) (Amended Complaint must
"specify reasons why the statement is
misleading," and since the allegatiors are
made on information and belief, "the
complaint shall state with parüicularity all
facts on which that belief is formed"). The
Amended Complaint does not state the
reâsons why any of the statements were false;
rather, it couples each statement with a
conclusory allegation that it was false. In
addition, plaintiffs attempt to bootstrap these
conclusions by relying upon the very theory
they are trying to assert--namely, that because
Sands must have known of Conseco's alleged
plot to take control of NALF at a low market
price, any statement made by Sands stating
that NALF had a positive futu¡e must have
been false. These *739 kinds of circular,
speculatory and conclusory allegations are
inadequate to satisfy the PLSRA's and Rule
9(b)'s requirement of particularized pleading.
See generally In re Health Management
Systems, Inc. Securities Litigation, No. 97
Civ. 1865, 1998 WL 283286 at *4 (S.D.N.Y.
June 1, 1998) ("the conclusory allegation that
the opposite of a statement ... is true, without
further elaboration, is insufFrcient").

II. Scienter

Even if the Amended Complaint satisfred
the heightened pleading requirements
discussed above, it must be dismissed as it
fails to adequately allege scienter. Generally,
securities fraud allegations under $ 10(b) and

@
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Rule 10b-5 are subject to Rule 9(b)'s scienter
requirements. See Chill v. General Elec. Co.,

l-01 F.Bd 26g, 266 (2d Cir.1996); Acito, 47

F.3d at 52; Shields v. Citytrust Bancorp, Inc.,
25 F.3d LL24, Ll27-28 (2d Ctu.1994). In
addition, the PSLRA mandates that a

complaint "shall, with respect to each act or
omission alleged to violate this title, state
with particularity facts giving rise to a strong
inference that the defendant acted with the
required state of mind." 15 U.S.C. $ 78u-
4ftXz).

t4l[5] The scienter required in relation to
securities fraud is intent " 'to deceive,
manipulate or defraud,' or knowing
misconduct." Press v. Chemical Investment
Services Cotp., 166 F.3d 529,538 (2d Cir.1999)
(quoting Securities and Exchange Com'n v.
First Jersey Securities, Inc., 101 F.3d 1450,

L467 (2d Cir.1996). By enacting $ 78u-4(bX2)

of the PSLRA, Congress "did not change the
basic pleading standard for scienter in this
circuit (except by the addition of the words
'with particularity')." Novak v. Kasaks, 216
F.3d 300, 311 (2d Cir.2000). Our Court of
Appeals has required that as a pleading
requirement under the PSLRA for scienter, a
plaintiff may "either (a) allege facts to show
that 'defendants had both motive and
opportunity to comrnit fraud' or (b) allege facts
that'constitute strong circumstantial evidence
of conscious misbehavior or recklessness.' "
Press, 166 F.3d at 538 (quoting Shields, 25

F.3d at tl28); see also Rothman v. Gregor,
220 F.3d 81, 90 (2d Ctu.2000) (approving of the
two-part test for scienter described in Shields
).

A. Motive and Opportunity

In reviewing the Amended Complaint's
pleading of motive and opporbunity, this Court
is mindful that our Court of Appeals has
admonished not to "create a nearly impossible
pleading standard when the 'intent' of a
corporation is at issue." Preõs, 166 F.3d at
538. Moreover, as explained by Novak, "what
is required ..- is not a bare invocation of
'magic words such as motive and opportunity'
but an allegation of facts showing the type of
particular circumstances that our case law has
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recognized will render motive and opportunity
probative a strong inference of scienter."
Rothman, 220 F.3d at 90 (quoting Novak, 216

F.3d at 311).

t6l As was the case with the original
Complaint, however, the Arnended Complaint
fails to adequately pÌead Sands' motive to
commit the atleged securities fraud with
regard to NALFis stock and its alleged
takeover. For reasons discussed in this
Court's previous opinioq Sands' alleged desire
to realize greater transaction fees and its close
relationship with Conseco are insuffi.cient to
show an improper motive. Schlell, 43
F.Supp.2d at 449; see also Acito, 47 F.3d at
54' Ellison v. American Image Motor Co.,
Inc., 36 F.Supp.2d 628, 639 (S.D.N.Y.1999);
Fisher v. Offerman & Co., Inc., No. 95 Civ.
2566, 1996 WL 563141, *6 (S.D.N.Y. Oct. 2,
1996). Indeed, plaintiffs do not dispute that
the Amended Complaint does not base its
allegations on the motive and opportunity
prong of the scienter requirements. See

Plaintiffs' Memorandum of Law in Opposition
to Sands' Motion to Dismiss, at 18.

B. Conscious Misbehavior or Recklessness

[7] In the absence of motive, a plainti-ff may
plead scienter by ídentifring circumstances
+740 indicating conscious fraudulent behavior
or recklessness. Rothman, 220 F.3d at 90;
Shields, 25 F.3d at 1129; Beck v.
Manufacturers Hanover Tlust Co., 820 F.2d
46, 50 (2d Cir.1987), cert. denied, 484 U'S.
1005, 108 S.Ct. 698, 98 L.Ed.2d 650 (1988),

overn¡led on other grounds, United States v.

Indelicato, 865 F.2d 1370 (2d Cir.19B9) (en

banc). In such a case, the strength of the
circumstantial allegations must be

correspondingly greater. Beck,820 F.2d at 50.

Accordingly, "[i]n order to satisfu this pleading
requirement, a plaintiff must now plead
specific facts that create a strong i¡ference of
either knowing misrepresentation or conscious
recklessness" by the defendant. In re Health
Management Systems, 1998 \ryL 283286, at *
6 (emphasis adtted); see also Wexner v. First
Manhattan Co., 902 F.2d 169, 172 (2d

Cir.1990); In re Glenayre Technologies, Inc.
Securities Litigation, 982 F.Supp. 294, 297
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(S.D.N.Y.1997); In re Blech Securities
Litigation, 961 F.Supp. at 579.

t8l Plaintiffs contend that the Amended
Complaint alleges facts that constitute strong
circumstantial evidence of Sands' actual
knowledge of fraud. Plaintiffs' allegations of
circumstantial evidence fall generally into
four categories: (1) circumstances surrounding
the Convertible Bonds, including NALF's
pur¡rorted disregard of the NASD rules,
Delaware law and SEC frling requirements, as

well as nature of the bonds' market conversion
feature, (2) the timing of Sands' market-
making activities and its alleged
misrepresentations and receipt of fees, (3) the
close relationship between Conseco and Sands,
including Sands' dual roles as NALF's
investment banker and placement agent for
the Convertible Bonds, and (4) Appel's alleged
role in his dealings with Sands. None of these
assertions, taken individually or in the
aggregate, provide the strong inference
n€cessary to adequately allege scienter in a
securities fraud action-

First, plaintiffs contend that circumstances
sulrounding the issuance of the Convertible
Bonds lead to a strong inference that Sands
was aware of fraudulent activity. In
particular, plaintiffs refer to NALF's alleged
violation of the NASD's shareholder approval
requirements, the alleged failure of NALF's
Chief Executive Offrcer to receive the proper
authorization from NALF's board to sign the
securities purchase agreement, NALF's
alleged failure to file Form D with the SEC in
connection with the placement of the
Convertible Bonds, and NALF's alleged
failure to obtain shareholder approval of
Conseco's conversion of the Convertible Bonds
in violation of Delaware law. Although
plaintiffs do not state exactly how these
allegations amount to fraudulent or reckless
intent on the part of Sands, it is reasonable to
assume that plainti-ffs mean to use these
instances to support the existence of Conseco's

"secret" scheme to take control of NALF by
characterizing them as attempts to hide the
existence of t,he Convertible Bonds,
particutarly its market conversion feature,
from the public shareholders. See Amended
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Complaint $ 93.

Any notion that Delaware law, NASD rules
and SEC filing ruLes were pur¡loseñrlly
violated in order to hide the existence of the
Convertible Bonds is belied by the detailed
description of those securities in NAJ.F's
publicly disclosed frlings with the SEC. tFNSl
In NALF's Quarterþ Reporb on Form 10-Q
filed May 14, 1996 ("NALF l0-Q")--less than
one month afber the issuance of the
Convertible Bonds--the company specifically
disclosed that it had raised $10 million in
convertible debt with an exercise price of the
lower of $12.00 or 8Ùo/o of the market stock
price. See NAIF 10-Q, Notes to Consolidated
Financial +741 Statements, note 5. Further,
the NALF 10-Q described the Convertible
Bonds in detail u¡rder the section entitled
"kivate Placement of Convertible
Subordinated Debentu¡es," highlighting the
market conversion feature and warning that
the Convertible Bonds were not redeemable by
NAIF at any time.

FN5. For purposes of this opinion, the Court may

consider public disclosure documents f,rled with the

SEC, as well as documents which plaintiffs rely

upon in thei¡ Amended Complaint. See Cortec

Industries, [nc. v. Sum Holding L.P.,949 F.zd 42,

4748 Qd Cir.l99l), cert. denied, 503 U.S. 960,

112 S.Ct. 156t, ll8 L.H.zd 208 (1992); I. Meyer

Pincus & Assocs., P.C. v. Oppenheimer & Co.,

936 F.2d 7 59, 7 62 (2d Cir. 199 l).

Similarly, the Convertible Bonds were fully
disclosed in NALF's December 23, 1996
Prospectus--issued nearly a fi¡lI year prior to
Conseco's actual conversion of the bonds.
There, under "Risk Factors," NALF clearly
warned the public of the possibility of
"substantial öIution from convertible
securities," specifically referring t,o $38.8
million outstanding in convertible debentures
and cautioning that "holders of [these
convertible debenturesl may exercise their
rights of conversion ... at prices below the
trading price of the Company's Comnon Stock
at the time of conversion" Prospectus at 13.

Moreover, under the section entitled
"Management's Discussion and Analysis of
Financiat Condition and Results of
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Operation," the prospectus painfirlly detailed
the reLevant aspects of the Convertible Bonds,
including ttre 807o market conversion feature,
and the material details of NAJ,F's
outstanding warrants. See Prospectus at 29-
30.

Plaintiffs' accusation that NALF knowingly
dodged state, federal and exchange rules in
order to keep the nature of the Convertible
Bonds a secret from shareholders does not
make sense in light of the full, detailed
disclosure of those securities in public frlings
prior to the realization of Conseco's alleged
scheme.

Moreover, the alleged violations of
Delaware, NASD and SEC rules by NALF fail
to show the requisite i¡rtent on the part of
Sands. To the extent they show an intent to
deceive, at best they are indications of NALF's
intent, not Sands'. Other than by conclusory
and speculative allegations stating that Sands
must have known of the violations due to its
role as NAf,F's and Conseco's i¡rvestment
banker, the Amended Complaint does not
connect Sands with NALF's purported
violations. tFN61 Such conclusory allegations
are insufÊrcient to allege scienter in the
absence of facts giving strong inference of
fraudulent intent. See In re Blech, 961
F.Supp. at 580.

FN6. Defendant åttâches ûo its motion a number of
documents--such as a legal opinion from NALF's
counsel, a copy of the resolutions of NALF's board

of directors, and the representations and warranties

section of the securities purchase agreement--which

tend to show that NALF made affrmative
representations that all the required approvals and

pre-conditions, including SEC filings, requisite

board approvals, and shareholder approvals, had

been properly received prior to ttre issuance of the

Convertible Bonds. Plaintiffs, however, argue that

this Court may not consider such documents in this

stage of the proceedings. That debate need not be

decided here, since--for reasons discussed above-
the Court does not rely upon these documents for
its conclusions on this issue.

Plaintiffs also suggest that the mere
existence of the 80Vo market conversion
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feature with regard to the Convertible Bonds
leads to an inference of fraudulent intent on
the part of Sands. According to plaintiffs, the
holder of a security with a market conversion
feature benefits from a lower stock price
because the cost of conversion to equity is
cheaper. This reverse market incentive,
according to plaintiffs, supports the existence
of Sand's knowledge of a fraudulent scheme.
See Amended Complaint ÍÍ 46-48.

However, in order to exercise the conversion
feature of the Convertible Bonds, Conseco
would be required to forgo repayment of its
$10 million loan to NALF in exchange for the
right to purchase a non-performing stock--a
risky proposition at best. This reality
discounts plaintiffs' notion that Cor¡seco would
ex¡lect to receive an undeserved windfall
through conversion of the Convertible Bonds.
Also, in addition to fully disclosing the
existence of the conversion features to the
public, NAIF had issued, by late 1996,
millions of debentures with conversion
features sirnilar to those of the Convertible
Bonds to investors other than Conseco,
including Merrill *742 Lync}n. Westminster
Capital and Michael Karp--none of whom were
alleged to be involved with Sands in any way.
Merely labeling such debentures as "toxic,"
"death spiral" or "resemblling] ... a
transaction with a loan shark" (funended
Complaint f 48) is i¡sufücient to allege
scienter on the part ofSands.

Second, plaintiffs contend that the timing of
Sands' market-making activities in NALF
stock, its purported misrepresentations
concerning NALF's valuation and future
prospects, and its receipt of banking-related
fees provide allegations of circumstantial
evidence of fraudulent intent on the part of
Sands.

In connection with Sands' market-making
activities, the Court's review of NALF's
monthly trading report provided by the NASD
reveals no inference of fraudulent or reckless
intent on account of such activities. tFN71
Sands was one of over thirty different
sophisticated market-makers of NALF stock in
between 1995 and early 1997, including
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Oppenheirner, First Boston, Prudential and
Smith Barney, and, in any given month,
Sands' trading volume averaged around
200,000 shares, topping out at less than
400,000 shares in its most active month. In
comparison, NALF's total monthly trading
volume for market-making activity ranged
from anywhere between over 1 million shares
to more than 4 million shares, with a total of
approxirnately 6 million to 10 million shares
outstanding in NALF during the time Sands
participated in market-making. Indeed,
during the tirne that plaintiffs contend Sands
was purportedly "pumping" the stock to
arbificially inflate it, NALF's price went from
around $15 - $16 per share in December 1995
(t,I..e first month of Sands's market-making) to
approximately $8 - $9 per share towards the
end of December 1996, around the time of the
Public Offering--a nearly 507¿ reduction. [FN8]

FN7. The information on the monthly trading report

provided by NASD was relied upon by plaintiff in

making their allegations in the Amended Complaint.

Moreover, as plaintiffs themselves attached the

same report to their opposition papers in connection

with the dismissal of the origirul Complaint, it has

been clearly in plaintiffs' possession for some time.

Accordingly, this Court may consider the trading

report in deciding this opinion. See Cortec, 949

F.2d at 48 (permitting a court to consider

"documents that ptaintiff had either in its

possession" or documents which plaintiff "had

knowledge of and upon which they relied in
bringing suit.").

FN8. The implications of the trading report on

defendant's claim that the Amended Complaint fails

to allege loss causation need not be addressed here.

With regard to alleged misrepresentations
on the part of Sands, as discussed earlier
(supra Section I), none of those alleged
statements in the Amended Complaint
properþ articulated reasons as to why they
were false at the time they were allegedly
made. See San Leandro, 75 F.3d at 813
("Plaintiffs have made no showing that
defendants' descriptions of [the company'sl

¡rerformance were not based on the facts
available to the company at the time the
statements v/ere made."); In re Health
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Management Systems, 1998 WL 283286, at *5
("the complairrt wholly fails to specifu how the
statements ... were false at the time they were
made."). As such, the Amended Complaint
"obviously fails to allege facts constituting
circumstantial evidence of reckless or
conscious misbehavior on the part of
defendants in making the statements" for
pu4)oses of scienter. San Leandro, 75 F.3d at
813.

[9] Further, conceding that most of alleged
misrepresentations were various optirnistic
statements and news releases by Sands, such
statements, without more, are insuffrcient to
supporb a claim for securities fraud. See
Shields, 25 F.3d at Ll29 ("misguided optirnism
is not a cause of action, and does not support
an inference of fraud. We have rejected the
legitimacy of 'alleging fraud by Ìrindsight.' ")
(quoting Denny v. Barber, 576 F-zd 465, 470
(2d Cir.1978)); see also Decker v. Massey-
Ferguson, Ltd., 681 F.zd 111, 117 (2d Ctu.
+7 43 1982) ("economic prognosticatior¡ though
faulty, does not, without more, amount to
fraud.") (internal quotation omitted). While
plaintiffs contend that defendant had access to
facts that contradict these generally optimistic
reports, other than by reference to plaintiffs'
theory of Conseco's scheme, plaintiffs fail to
"specifically identifu the reports or statements
containing this information." Novak, 216
F.3d at 309.

In connection with the two amendments to
the Investment Banking Agreement used to
provide Sands with fees for the placement of
the Convertible Bonds and for the Public
Offering, as stated previously, there is nothing
inherently fraudulent about an underwriter's
motive to earn fees. See, e.g., Acito, 47 F.3d
at 54; Ellisor¡ 36 F.Supp.2d at 639; Fisher,
1996 WL 563141, at * 6. Sands earned these
fees in connection with actual and documented
transactions--e.g., the placement of the bonds
and facilitation and underwriting activities for
the Public Offering. Allegations that
plaintiffs believe the fee amounts and
arrangements to be "unusual," without more,
is insuffrcient to plead scienter.

Third, plaintiffs contend that the
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relationship ,between Conseco and Sands
supports allegations of scienter. Ilowever, as

discussed in the Court's previous opinion,
allegations of a close relationship fail to
establish the kind of circumstantial evidence
necessarJr to support a clairn of fraudulent or
reckless intent. See Schlell, 43 F.Supp.2d' at
449. In addition, a desire by Sands to
maintain that relationship is not unlike its
desire to earn underwriting fees, discussed
supra, and, sirnilarly, is not suffrcient to
satisfu the pleading requirements for scienter.
Id.

Finally, plaintiffs' argue that Appel's
supposed role in dealing with Sands provides
circurnstantial support for Sands' fraudulent
intent. It is not clear to this Cou¡t how an
allegation that one of NALF's major
shareholders had been disciplined by the
NASD helps to establish the requisite level of
scienter required by the PSLRA. Even if
Sands knew of Appel's problem with the
NASD, this Court is not persuaded that the
nature of its pur¡lorted contacts with Appel, as

set forth in the Amended Complaint, provides
an i¡ference that Sands may have behaved
with the level of scienter required by the
PSLRA.

In slun, plaintiffs' allegations in the
Amended Complaint, considered either in the
aggyegate or individually, fail to set forth
facts tJrat "give rise to a strong inference of
fraudulent intent," In re Time Warrrer, I F.3d
259, 268 (2d Ctu.1993) (internal quotations
omitted), and, consequently, are insufficient to
satisff the scienter requirements for securities
fraud under 10(b) or Rule 10b-5. See Novak,
216 F.3d at 311; 15 U.S.C. $ 78u-4(bX2).

CONCLUSION

For the foregoing reasons' the Amended
Complaint is dismissed. As plaintiffs have
been provided opportunities to correct the
defrciencies of the original Complaint, but
have failed to do so, the dismissal is wit,l.
prejudice. The Clerk of the Court is directed
to dismiss the Amended Complaint with
prejudice.
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126 F.Supp.2d 730, Fed. Sec. L. Rep- P
91,305

END OF DOCUMENT
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Only the Westlaw citation is currently
available.

United States District Court,
S.D. New York.

Alan WAKSMAN, Plaintiff,
v.

Jerome COHEN, Bentley Blum, Marshal
Bernstein, Richard Gershmann" and Midway

Realty Associates, L.P. II, Defendants.

No. 00 Civ. 9005(WK).

Nov. 4,2002.

Lirnited partner of real estate lirnited
partnership sued other partners, alleging
fraud, breach of frduciary duty, conspiracy to
breach frduciary duþ and unjust enrichrrrent.
Defendants rnoved to dismiss or alternatively
for surnrnar5r judgment. The District Court,
Krrapp, Senior Judge, held that: (1) lirnited
partner did not satisfu reasonable reliance
requirement for fraud clairn, and (2) general
release signed in connection with earlier
litigation barred clairn.

Judgment for defendants.

West Headnotes

[lJ Partnership 366
289k366
Lirnited partner in real estate lirnited
partnership did not satisfu reasonable reliar¡ce
requirement, for fraudulent concealment
action under New York law, arising out of
general partners' sale of buitding which was
partnership asset in transaction resu-Iting in
tax liabilif for limited partner with no
income d,istribution to offset it; possibility of
t,Lat result was explicitly set forth in private
placement memorandum issued to lirnited
partner before he made investment, and he
chose not to read it.

[2] Release 31
331k31
Limited partner's execution and delivery of
general release, covering claims known and
unknown that were or could have been raised
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regarding his investment in limited
partnership, precluded clai¡ns of breach of
fiduciary duty, conspiracy to breach fiduciary
duty, and unjust enrichment against general
partners arising out of nondisclosure of
possibility that general partners could sell
real estate that was partnership asset in
transaction that would result in tax liability
to lirnited partner without income.

Jack S. Dweck, H.P. Sean Dweck, the Dweck
Law Firm, LLP, New York, NY, for Plaintiff.

Rachell Sirota, Sirota & Sirota LLP, New
York, NY, for Defendant.

MEMORANDUM & ORDER

KNAPP, Senior J

*1 In this diversity action, Alan Waksman
("Plaintiff'), alleges, inter alia, that
Defendants Jerome Cohen ("Cohen"), Bently
Blum ("Blrrm"), Marshal Bernstein
("Bemstein"), Richard Gershman
("Gershman") and Midway Realty Associates,
L.P. tr (collectively the "Defendants")
fraudulently concealed information pertaining
to the operations ofa partnership and the sale
of that partnership's real estate. The
Defendants have moved to dismiss the action
pursuant to Rule 12(bX6) of the Federal Rules
of Civil Procedure or, in the alternative, for
surnmar1¡ judgment pursuant to Rule 56.

For the reasorrs set forth below, we GRANT
the Defendants' motion for suflrmar1i
judgment.

BACKGROUND

The facts which follow are presented as

alleged in the complaint and in the affrdavits
in opposition to the Defendants' motion (as

well as the accompanying opposition brieÐ.
Since the complaint and the opposition papers
refer to a prior action initiated by the Plaintiff
in this Court, we also take into account the
Memorandum and Order we issued in that
case in October 1998. See Waksman v. Cohen
(S.D.N.Y. Oct.2,1998), No. 97 Civ. 7349(WK),
1998 WL 690086. Familiarity with that
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decision is assumed.

I. Events Leading Up To The kior Lawsuit

For many years prior to the events in
question in the instant lawsuit, Defendant
Cohen served as the Plaintiffs attorney,
accountant and frnancial adviser. In
September 1985, Cohen recommended an
investment for the Plaintiff which would
enhance the Plainti-ffs estate plan This
investment proposal involved a syndicated
real estate partnership, known as Midway
Realty Associates ("Midway I"). The
investment would supposedly have
appreciated in value over tirne and wou-ld
purportedly have supplied a guaranteed
stream of income in the interim. Acting onthe
advice of Cohen, as well as upon a cursory
reading of a confrdential Private Placement
Memorandum ("PPM") relating to Midway I,
the Plaintiff decided to purchase an interest in
the Midway I limited partnership at an
aggtegate price of $128,000. However, by the
tirne the Plaintiffgave Cohen the go-ahead for
t,l.e investment, all the interests in the
Midway I partnership had already been
purchased.

Thereaft,er, Cohen recommended that the
Plaintiff invest in a similar limited
partnership known as Midway Realty
Associates L.P. II ("Midway II'). Cohen
advised the Plaintiff that investing in the
Midway II partnership wor¡ld constitute
exactly the same deal as investing in the
Midway I partnership and that the Midway II
investment related to real estate (which is
hereinafter referred to as the "Midway II
building" or the "Midway II property") on a
parcel adjacent to the reaL estate involved in
the Midway I deal. Based solely on Cohen's
representations, and without reading the PPM
for Midway II, the Plaintiff purchased an
interest in the Midway II partnership for a
total sum of $128,000. He signed a
subscription agreement for the Midway II
investment on December 25, 1985. Had he
read the zubscription agreement, the Plaintiff
would have learned that he was representing:
(1) that he was aware of the "high degree of
risk" involved in a "speculative" investment;
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(2) that "no representations or warranties"
had been made to him other than those
contained in the PPM, and that he was not
relying on arry other representations or
warranties; and (3) that he had received the
PPM for Midway tr (which in fact he had not,
and would not until 1997), and was relying
only on that document in making his
irlestment choice.

*2 In reality, the terms for the Plaintiffs
investment in the Midway II partnership v¡ere
quite different from those relating to Midway
I. The property purchased by the Midway II
partnership was encumbered by a mortgage
frnanced on separate terms, which was to
mature in 1987 (on-ly two years after the
Plaintiff had made his i¡rvestment). This
meant that the Midway II partners would
have to refinance the mortgage immediately,
which they proceeded to do on u¡favorable
terms. After buying the land under the
Midway tr building at an inflated price and
Iaying out legal, mortgage placement and
refrnancing fees, the Midway II partnership
accumulated a tremendous amount of debt.

The Plaintiff learned about none of this
until 1997. After signing the subscription
agreement in 1985, he proceeded under the
assumption that the operations and finances of
the Midway II partnership were identical to
those of the Midway I partnership. He made
no independent inquiry into the Midway II
investrnent. Instead, he relied exclusively on
Cohen's representations, placing blind trust in
his fiduciary. It was not until 1997 that the
Plaintiff, frnally ¡salizing that he had received
no retu¡rr on his investment to date, requested
the PPM for Midway II. Upon receiving this
PPM for Midway tr (which described the
Midway II dea-t in detail), the Plaintiff
determined that he had been defrauded.

tr. The 1997 Action

Upon discovering the purported fraud which
had been perpetrated upon him, the Plaintiff
instituted an action in this Court, Alan
Waksman v. Jerome Cohen, et aL (S.D.N.Y.)
No. 97 Civ. 7349(WK), on October 2, L997
(hereinafter the "1997 Action"). In that
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proceeding, the Plaintiff asserted a variety of
diffierent clairns against Defendants Cohen,
BIum, IFNII Bernstein, and Gershman, [FN2]
as well as against Midway I and tr. Hence, the
proceeding included causes of action for fraud,
the breach of a fiduciar¡r relationship, the
breach of an employment agreement, unjust
enrichnent, conspiracy to breach fiduciary
duties, aiding and abetting the breach of
fiduciarry duties, and wrongful inducement to
breach fiduciary duties.

FNl. Defendant Blum is allegedly the principal

owner of Commodore Resources Corp.

("Commodore"), the company that owned the

Midway tr building until the Midway II partnership

purchased the property on November l, 1985. See

Compl. f 31. Defendant Blum is also an alleged

business afñliate of Defendants Bernstein and

Gershman. See id.

FN2. Defendants Bernstein and Gershman are

atlegedly general partners in MtrGP Associates

L.P., which is itself the general partner in the

Midway trpartnership. See Compl. { 31.

T?re Defendants moved to dismiss the
Plaintiffs action or, in the alternative, for
srilnmaÐ¡ judgment. On October 2, 1998, this
Court granted their motion and dismissed the
Plaintiffs action in its entirety.

III. Events Leading Up To The Present
Action

After we dismissed the Ptaintiffs 1997
Action, he filed a Notice of Appeal on
November 2, 1998. Shortly thereafber, Lisa
Greenberg, Staff Cou¡rsel for the Second
Circuit, held a conference attended by the
parties' attorneys in an attempt to help them
reach a settlement. Over the cor¡rse of these
settlement negotiations, the Plaintiffs
attorney, at his client's specifrc request, asked
the Defendants' attorneys about the operation
and status of the Midway II parbnership and
the disposition of the Midway tr building. In
response to this inquiry, the various defense
attorneys (not the Defendants themselves)
indicated that they knew nothing about the
status of the property. The Plaintitr
"contented" hirnself with this answer, see
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!flaksman Aff. f 5, and the parties ultimately
agreed to settle this matter. To effectuate the
settlement, they signed a Stipulation of
Settlement dated December 7, 1998. Pursuant
to the Stipulation of Settlement, the
Defendants agreed to pay the Plaintiff the
sum of $100,000. In return, the Plaintiff
agreed to discontinue his appeal and to assign
all of his right, title and interest in the
Midway II partnership to the Defendants. The
Plaintiff also agreed to exchange releases
"lirnit€d to the clairns in" the 1997 "action or
the ulderlying transaction, whether known or
unknown which were or could have been
raised in" the 1997 "action against the parties,
their agents, partners, servants or employees."
February 1, 2001 Sirota Aff., Ex. C. On
December 8, 1998, the Plaintiff executed the
agreed upon release ofclairns.

*3 The Plaintiff received the agreed upon
payment from the Defendants sometime a.fter
December 2L, 1998. Thereafter, he also
received a K-l statement from the Defendants
which detailed the tax consequences stemming
from his forrner interest in the Midway II
partnership. Although the Plaintiff
anticipated that he would sustain a $28,000
capital loss on the sale of his interests in the
Midway II partnership (which he could write-
off for tax purposes), the K-1 statement
instead revealed that he had received a capital
gain in excess of$500,000. Since he had never
received any return on his investment in the
Midway II partnership, the Plainti-ff sought to
examine Midway I['s records. His request was
denied. The Plaintiff then instituted
proceedings in the Supreme Court, New York
County, to obtain copies of Midway I['s
frnancial records from the period of 1985 to
1998. On December 17, 1999, Justice Eltiot
Wilk issued a decision wherein he directed the
Defendants to disclose the relevant records.

These financial records provided information
relating to the operations of the Midway II
partnership. Such information had never
previously been disclosed to any of the limited
partners, including the Plaintiff. Certain
information revealed in the records was of
particular interest to the Plaintiff. Fi¡st, the
records disclosed that Midway II's general
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partners had allegedly cancelled a previously
executed rent guarantee made by Commodore,
a company of which Defendant Blum was the
principal owner, for no apparent reason The
rent guarantee, for which Blum's company
had received a $200,000 fee, provided that the
company would guarantee a fair market rent
for the Midway tr buildine from 1993 to 1997.
The cancellation of that guarantee
purportedly resulted in a substantial loss of
cash flow and significantly reduced the value
of the Midway II property. In addition, the
records revealed that the Midway tr building
had been sold on or about May 29, 1998, while
the 1997 Action was still pending before this
Court, for $7,350,000. The general partrrers
then pur¡lortedly used substantially all of the
proceeds from this sale to repay various
mortgages on the Midway II building and to
repay advances that they made to the
partnership even though they were allegedly
entitled to such repayment only from the sale
of adötionaÌ interests in the Midway tr
partnership. Thereafter, the general partners
allegedly awarded themselves a LÙVo

comrrission on the sale of the Midway II
building.

IV- The Present Action

The Plaintiff initiated the present action on
November 27,2000. At the outset of his new
complaint (in what his attorney later refers to
as "Count I" in his opposition papers to the
motion at bar), the Plaintiff charges the
Defendants with fraudulent concealment of
t}re sale of the Midway II building as well as

the conduct related to the sale of that
property. The Plaintiff claims that the
fraudulent concealment of these facts induced
him to agree to the Stipulation of Settlement
and release of claims and that he would not
have agreed to settle the 1997 Action for
$100,000 had he been aware of such facts. The
new complaint also includes additional causes
of action- In Count II of the new complairrt,
the Plaintiff alleges that the Defendants
breached fiduciary duties when they: (a) failed
to disclose the sale of t,Le Midway tr buildine
and the various details concerning the sale of
the property while the litigation was pending
before this Court as well as during settlement
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negotiations and (b) failed to furnish the
Midway tr partnership's records to the
Plaintiff. In Count III, he contends that the
Defendants, as a direct result of the foregoing
fraudulent conduct and breach, were unjustly
enriched during the course of their ownership
of the Midway II property. In Count rV, the
Plaintiff asserts that the Defendants conspired
to breach frduciary duties.

+4 The Defendants have moved to disrniss
this new action in its entirety pursuant to
Federal Rule of Civil Procedure 12(bX6) or, in
the alternative, for srunmary judgrnent under
Rule 56. They argue, ¿rmong other things, that
the Plaintiffs claims were released under the
Settlement Agreement, fail to state a claim,
and are baredby the doctrine ofresjudicata as
well as by the relevant statutes of lirnitation.

DISCUSSION

Although we are troubled by the conduct in
which the Defendants are accused of engaging,
the Plaintiff here is "not an unsophisticated
person who has led a sheltered life."
Walsman, 1998 WL 690086, at *1. In this
instance, the Plaintiff failed to use the means
available to him to arm himself with the truth
about the Defendants' conduct while engaging
in arrn's length negotiations with them
arising out of contentious litigation (itseH
premised on accusations of fraud). As such, his
o\{n corresponding conduct demonstrates that
he cannot sustain a clai-rrr for fraudulent
corrcealment. Moreover, the express and
unambiguous language set forth in the
Stipulation of Settlement and release of
claims now precludes the Plaintiff from
proceeding on Counts [, il, and IV.

Before we address the motion at bar, we set
out the applicable standard in accordance with
which the motion must be considered. The
Defendants have moved to dismiss the current
action in its entirety pursuant to Federal Rule
of Civil Procedure 12(bX6) or, in the
aìternative, for srunmarl¡ judgment under
Rule 56. As all the parties have introduced
evidence outside the four corners of the
origi¡al complaint in briefrng or responding to
the Defendants' motion and thereby treated it,
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in effect, as a motion for summar5r judgment,
we sirnilarly treat the motion as one for
srunmarJr judgment. See Walker v. United
States Drug Enforcement Administration
(S.D.N.Y. Aug. 14, 2002) No. 01 Civ.
3668(SHS), 2002 WL 1870131, at *2 ("Because

both parties have submitted rnaterials outside
the pleadilgs ..., the Court will treat the
motion lto dismiss t]re complaintl as one for
sunmary judgment pursuant to Fed.R.Civ.P.
56"); German v. Pena (S.D.N.Y.2000) 88
F.Supp.2d 216, 2Lg ("As the parties have
presented ample materials outside the
pleadings, the Court is required to treat this
motion to dismiss as a motion for summar¡r
judgment pursuant to Rule 56 of the Federal
Rules of Civil Procedure.") See also In re G. &
A. Book, lnc. (2d Ctu.1985) 770 F.2d 288, 295,
cert. denied, M.J.M. Exhibitors, Irrc. v. Stern
(1986) 4?5 U.S. 1015, 106 S.Ct. 1195, 89
L.Ed.2d 310. tFNSl

FN3. Under Local Civil Rule 56.1, a pa4y moving

for summary judgment must submit a short and

concise statement of material facts as to which it

contends there is no genuine issue of fact to be

tried. tn accordance with that same rule, a party

opposing such a motion must similarly submit a

stafement of the materiat facts as to which it
contends there is a genuine issue of fact to be tried.

While Local Civil Rule 56.1 provides that a failure

to submit such a statement may constitute grounds

for the denial of a motion for summary judgment,

we will not deny the Defendants' motion on the

basis of this technical defect as the relevant facts

are appareff from both parties' briefs and affidavits

and the Plaintiff has not demonstrated (nor has he

even sought to demonstrate) that he was prejudiced

by the Defendants' failure to submit such a

statement. See United States v. One Hundred and

Thirty-Four Thousand, Seven Hundred and Fiffry-

Two Dollars United States Currency, more or less

(S.D.N.Y.1989) 706 F.Supp. 1075, 1082 n. 13.

"summar¡r judgment is appropriate where
the Couri is satisfied'that there is no genuine
issue as to any material fact and that the
moving party is entitled to judglnent as a
matter of law." ' Celotex Corp. v. Catrett
(1936) 477 rJ.s. 317, 330, 106 S.Ct. 2548,91
L.Ed.zd 265 (quoting Fed .R.Civ.P. 56(c).
"The function of the district court in
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considering the motion for sumrnary judgment
is not to resolve disputed issues of fact but
only to determine whether there is a genuine
issue to be tried." Eastman Machine Co., Inc.
v. United States (2d Ctu.1988) 841 F.2d 469,
473. In making this determination, we must
"resolve all ambiguities and draw all
reasonable inferences in the light most
favorable to the party opposing the motion."
Cifaretli v. Village of Babylon (2d Ci-r.1996) 93
F.3d 47, 51.

*5 With this standard in mind, we turn to
the merits of the motion before us.

L The Plaintiffs Claim For Fraudulent
Concealment

[lJ Among other arguments, the Defendants
contend that the Plaintiff has failed to state a
clai¡n for Ílaudulent concealment. "To sustain
a cause of action for fraudulent concealment
under New York law, a Plainti-ff must
demorutrate that: (1) defendant made an
omission of material fact; (2) defendant
intended to defraud the plaintiff thereby; (3)

defendant had a duty to disclose to plaintiff;
(4) ptaintiff reasonably relied upon the
omission; and (5) the plaintiff suffered
damages as a result of such reliance."
Bermuda Container Line Ltd. v. Int'l
Longshoremen's Ass'n (S.D.N.Y. Feb. 8, 1999)
No. 97 Civ. 1257(JFK), 1999 WL 64305, at *5,

atrd (2d Cir.1999) 192 F.3d 250. See also
Abernatlry-Thomas Engineering Co. v. PalI
Corp. (8.D.N.Y.2000) 103 F.Supp.2d 582, 596.
Even if \rye were to assume, for the sake of
argument, that the Plaintiffhas demonstrated
that the Defendants omitted material facts
where they had a duty to disclose them and
did so with the intent to defraud the Plaintiff,
we find that the Plaintiff cannot sustain a

claim for fraudulent concealment as he
cannot, as a matter of law, establish the
requisite reliance.

At the outset, the Plaintiff, citing AffiIiated
Ute Citizens of Utah v. United States (1972)

426 U.S. 128, 96 S.Ct. 2062, 48 L.Ed.zd 523,
Dr¡Pont v. Brady (2d Cir.1987) 828 F-zd 75,
and Titan Group v. Faggen (2d Cü.1975) 513
F.2d234, cert. denied (1975) 423 U.S. 840, 96
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S.Ct" 70, 46 L.Ed.2d 59, contends that reliance
should be presumed from the fact the non-
disclosed information was material. However,
these cases are distinguishable from the
circumstances at bar. The three
aforementioned cases involved clairrrs brought
under the federal Securities Exchange Act of
1934 and Rule 10b-5 promulgated thereunder.
See Affrliated Ute Citizens of Utah, 406 U.S.
at I32; DrrPont, 828 F.zd at 75-76;' Titan
Group, 513 F.2d at 236. Under that federal
statute and regulation, where a plaintiff
alleges fraudulent securities violations based
on the non-disclosure of material information,
"positive proofofreliance is not a prerequisite
to recovery. All that is necessar5r is that the
facts withheld be material in the sense that a
reasonable investor might have considered
them irnportant in the making of his
decision." Affrliated Ute Citizens of Utah, 406
U.S. at 153-154.

In sharp contrast, New York courts have
chosen not to abandon the requirement of
reliance in common law fraud cases. [FN4] See

Strauss v. Long Island Sports, Inc.
(N.Y.App.Div.1978) 60 A.D.2d 501, 40L
N.Y.S.2d 233, 237 ("Other 10b-5 cases ... do
dispense with a showing of reliance provided
the misrepresentation is material. But it
appears from these decisions that 10b-5 cases

are very much d.istinguishable frorn coûrmon-
law fraud cases."); Stellema v. Vantage Press,
Irrc. (N.Y.Sup.Ct.1983) 121 Misc.2d L058, 470
N.Y.S.2d 507, 510 ("While reliance need not
be proved in [10b-5 cases] ... the requirement
of a showing of reliance has not been removed
in common-law fraud ca6es"). See also
Securities Investor Protection Corp. v. BDO
Seidman, LLP (2d Cir.2000) 222 F.3d 63, 73
("common law fraud clains require a different
ana-lysis than those brought ulder the federal
securities regulation scheme")- "Because
coÍrmon law fraud claims must be supported
by a showing of direct reliance orr the
misrepresentation or omission, they are
distinct from actions brought under the federal
securities laws, which 'permit a rebuttable
presumption of reliance where a plaintiff
purchases his shares on the market." ' Banque
Arabe Et Internationale D'Investissement v.
Mar¡rland Nat'I Bank (S.D.N.Y.1994) 850
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F.Supp. 1199,1227, atrd (2d Cir.1995) 57 F.3d
146 (citation omitted). See also T\rrtur v.
Rothschild Registry Int'I, Inc. (S.D.N.Y. Aug.
27, 1993) No. 92 Civ. 8710(RPP), 1993 WL
338205, at *7. As a result, in order to
maintain a claim for fraudulent concealment,
the Plainti-ff must establish that he "actuaLly
relied on the disclosure or lack thereof."
Banque Arabe Et Internationale
D'Investissement v. MaryIand Nat'l Banh (2d
Ctu.1995) 57 F.3d 146, 156 (hereinaft,er
"Banque Arabe" ). Moreover, he must also
show that "such reliance was reasonable or
justifiable." Id. See also Bermuda Container
Line Ltd. v. Int'l Longshoremen's Ass'n (2d
Ctu.1999) 192 F.3d 250, 258 (to state a clai¡n
for fraudulent concealment, the plaintiffs
"reliance rnust be reasonable or justi-fiable").

FN4. Fraudulent concealment is a species of
cornmon law fraud. See Banque Arabe Et
Internatioûale D'lnvestissement v. Maryland Nat'l
Bank (2d Cir.1995) 57 F.3d 146, 160.

*6 Even if the Defendants failed to tell the
Plaintiff about the sale of the Midway tr
property (and the conduct related thereto)
when they had a duty to speak and did so with
the irrtent to defraud him, the Plaintiff could
not have justifiably relied on these omissions
when he decided to stipulate to the settlement
and to execute the release of claims. Under
New York law, "lwihere a party has the means
to discover the true nature of the transaction
by the exercise of ordinary intelligence and
fails to make use of those means, he cannot
claim justifiable reliance on defendant's
misrepresentatiotts. " Stuart Silver Associates,
Inc. v. Baco Development Corp.
(N.Y.App.Div.1997) 245 A.D.2d 96, 665
N.Y.S.2d 4I5, 4I7. See also Pinney v.
Beckwith (N.Y.App.Div. 1994) 202 

^.D.zd 
7 67,

608 N.Y.S.2d 738, 739 (quoting Schumaker v.
Mather (N.Y.1892) 133 N.Y. 590, 596, 30 N.E.
755) ("It is well settled that ... if the facts
represented are not matters peculiarly within
the party's knowledge, and the other party has
the means available to him of knowing, by the
exercise of ordinary intelligence, the truth of
the real quality of the subject of the
representation, he must make use of those
means, or he will not be heard to complain
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that he was induced to enter into the
transaction by misrepresentations"). Cf.
Banque Arabe, 57 F.3d at 156 (applying this
standard in the context of a claim for
fraudulent concealment under New York law);
Congress Financial Corp. v. John Monell &
Co. (S.D.N.Y.1992) 790 F.Supp. 459, 473-474
(same).

In accordance with this principle, New York
courts have repeatedly found that reasonable
reliance was absent where a party failed to
review available records or secure available
docrrrnentation which would have otherwise
armed it with the truth. For example, in
Pinney, the Appellate Division of the New
York Supreme Court found that "the element
of reasonable reliance" was "absent as a

matter of law" where a simple inquiry into
town records (i.e. "the barest ofprecautions"),
would have disclosed the falsity of a
defendant's representations regarding the
approval of a subdivision- See Pinney, 608

N.Y.S.2d at 739. Sirnilarly, reliance was
absent in Marine Midland Bank v. PaIm
Beach Moorings, Inc. where the party had
access to a corporation's records and the
opporttrnity to examine those records but
failed to take advantage of that opportunity.
See Marine Midland Bank v. PaIm Beach
Moorings, Inc. (N.Y.App.Div.1978) 61 A.D.2d
927, 403 N.Y.S.2d I5, L'1, appeal denied
(N.Y.1978) 44 N.Y.2d 644, 405 N.Y.S.2d 1028,

37? N.E.2d 488. See also Banque Arabe, 57

F.3d at 157-158 (affming the dismissal of a
fraudulent concealment claim where the
plaint'itr had access to sources which would
have alerted it to aII of the information it
needed to know yet it failed to request such
infomration); Belin v. Weissler (S.D.N.Y. July
14, 1998) No. 9? Civ. 8787 (RWS), 1998 U.S.
Dist- LEXIS 10492, at *14-*18 (plaintiffs
reliance was neither reasonable nor justified
where he had the ability to secure and review
relevant documentation but failed to do so);

Most v. Monti (N.Y.App.Div.1982) 91 A.D.2d
606, 456 N.Y.S.2d 427, 428 (atrrrmirg the
dismissal of plaintiffs' fraud claim where the
information relating to the subject matter of
the fraud was "readily available to plaintiffs
upon their making reasonable inquiry" yet
they unreasonably failed tn investigate the
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truth of the matter)

*7 The Appellate Division has even affìrmed
the dismissal of a complaint which had sought
the rescission of agreements procured through
fraud where the plaintiffs made some effort to
review a corporation's records but ultimately
failed to obtain the documents. See Rodas v.
Manitaras (N.Y.App.Div.l,990) 159 A.D.2d
34L, 552 N.Y.S.2d 618, 620. In Rodas, the
plainti-ffs sought the recision of sale and
purchase agreements on the ground that they
had been fraudulently induced to enter into
those agreements. Id. at 619. The plaintiffs
had been aware that the income of the
business in question in Rodas was a material
fact about which they had received no
documentation. Id. at 620. Although the
plainti-ffs had asked to examine the business'
records and had that effort rebuffed, the
Appellate Division nonetheless held that the
"lpllaintiffs cou]d easily have protected
themselves by insisting on art examination of
the books as a condition of closing." Id.
(emphasis added). The court therefore held
that the ptaintiffs could not be heard to
complain that they had been defrauded as
they had chosen to proceed with a transaction
without, among other things, securing the
available documentation. Id.

Here, as in the foregoing cases, the Plaintiff
had the means to discover the omitted
information through a review of the available
documentation yet he failed to seek such a
review before he executed the Stipulation of
Settlement and the release of claims. Fi¡st,
when the Plaintiff realized in 1997 that he
had received no return on his investment in
the Midway II partnership, he requested and
received the PPM for Midway tr. See
Waksman, 1998 WL 690086, at *2. See also
Compl. { 14 ("In November 1997, Plaintiff, for
the frrst tirne, learned of the false and
fraudulent nature of the representations made
to hirn by Defendant Cohen, when he obtained
a copy of a Private Placement Memorandum
for Midway tr the existence of which, up to
that date, was unknown to the Plaintiff').
That PPM specifically e:<plained that the
general partners in the Midway II venture had
the exclusive right to sell the Midway II

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002960



Not Reported in F.Supp.2d
(Cite as: 20O2WL31466417, *7 (S.D.N.Y.)

property and discussed the substantial adverse
tax consequences which could result from such
a sale. See Sirota A-ff., Ex. I at 40, 42, 57-58,
and 1073n-7. The PPM also provided notice of
the means by which the Plaintiff could arm
himself with the truth about the status of the
Midway II properþ for it e:çIained that all
partners in the Midway II ventu¡e had the
right to inspect and examine the partnership's
books at reasonable business times and upon
reasonable púor written notice to the general
partners. See Sirota Aff, Ex. 1 at 1073n-10.

Indeed, the disposition of the property
through a sale (and the consequences thereoO
was a topic of concetn to the Plaintiff. Over
the course of the settlement negotiations
which followed our dismissal of his 1997
Action, he specifically directed his counsel to
askthe Defendants' attorneys about the status
of the Midway II property in an apparent
effort to determine whether he could ex¡lect a
capital loss from the sale of his interests in the
partnership. See Waksman Atr { 5. See also
Waksman Aff. n 7 ("When my attorney
informed me at the [settlement] conference
before staff counsel at the Circuit Court that
there was an offer to acquire my two r¡nits for
$100,000, I asked my attorney to inquire of
the lawyers representing the various
Defendants whether there was any change in
the status of the properby"); Pl.'s Opp'n Brief
at 2 ("During the negotiations before staff
counsel, inquiry was made of the th¡ee
attorneys representing the respective
Defendants about the operation and status of
tJre partnership and the disposition of the real
estate"). Ttre defense attorneys provided no
information in response to this inquiry as they
indicated that they knew nothing about the
status of tJ:e property. See Waksman Aff. I 7.

See also Waksman Atr { 5; Dweck Atr { 28;
Pl.'s Opp'n Brief at 16. Nothing in the record
suggests that the Plaintiff sought to review
the partnership's records to arm himself with
that very information before Ìris attorney
made the aforementioned inquiry; nor does
the record suggest that the Plaintiff asked to
review the partnership's records to arm
himself with that same information afber his
attorney failed to receive any informative
response to that inquiry but before the
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Stipulation of Settlement and release of
clairns were executed.

*8 In other words, the PPM describing the
Midway II partnership put the Plaintiff on
notice that the Midway II property could be
sold at any tirne by the general partners and
that he might not receive a disbursement from
the sa-le (and could even incur substantial tax
liabilities therefrom). In fact, the Plaintiff was
sufüciently concerned about the disposition of
that property that he directed his attorney to
inquire about the status ofthe property du¡ing
settlement negotiations. Although he
ultimately received no information about the
status of the property from the Defendarrts'
attorneys, he nonetheless agreed to the
Stipulation of Settlement and the release of
claims without attempting to use the mea¡s
specifrcally afforded to hirn by the PPM (or, for
that matter, by New York Partnership Law $$
42 arrd 99), [FN5] to arm himself with the
truth about the partnership's operations and
the status of the partnership's properþ
through a review ofthe partnership's records .

tFN6l In essence, although he had the means
to discover tlre relevant information, he chose
not to use such means and instead agreed to
the settlement on nothing more than the
unsubstantiated assumption that he might be
able to take a capital loss on the sale of his
interests in the Midway tr partnership.
Accordingly, as in the foregoing cases, he
cannot now establish the requisite reasonable
or justifiable reliance to sustain his fraudulent
concealment claim.

FN5. New York Partnership Law $ 42 provides as

follows: "Partrrers shall render on demand true and

full information of all things affecting the

partnership to any partner or the legal

representative of any deceased partner or partner

under legal disability." N.Y. PARTNERSHIP LAW

$ 42 (emphasis added). Section 99, in pertinent

part, further provides that: "A limited partner shall

have the same rights as a partner to ... (b) Have on

demand true and full information on all things

affecting the partnership, and a formal account of
partnership affairs whenever circumstances render it
just and reasonable...." N.Y. PARTNERSHIP

LAW $ 99(txb) (emphasis added). See also Millard
v. Newmark & Co. (N.Y.App.Div.I966) 24
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A.D.2d 333, 266 N.Y.S.2d 254, 258 ('[A] limited
partner is not in the hopeless position where he

must only suffer in silence when an alleged wrong

occurs. He has a right of full and fiee access to

information contained in the partnership books, and

of atl things affecting the partnership, as well as a

right to a formal accounting .")

FN6. In sharp contrast, after the parties had already

agreed upon a settlement and the Plaintiff had

executed a release of claims and transferred his

interest in the Midway II partnership to the

Defendants, the Plaintiff vigorously sought access,

pursuant to New York Partnership Law $ 99, to the

relevant records which had been available to him as

a limited partner in the Midway tr venture. See

Dweck Aff., Ex. 5.

The absence of reasonable or justiñable
reliance in this case is underscored by the
context in which the Plaintifffaited to use the
means available to him to learn about the
partnership's operations and the status ofthe
Midway II property. Where parties have
engaged in arrn's length negotiations and, as

here, the party claiming reliance had the
opportunity to discover the purported fraud,
courts are warJ¡ of frnding reasonable relianrce,
pariicularly where the party claiming reliance
failed to use the means available to him to
arm himself with accurate information while
he Ìvas represented by cou¡sel during
settlement negotiations conducted in the wake
of contentious litigation. Manley v. AmBase
Corp. (S.D.N.Y.2001) 126 F.Supp.2d 743, 758-
759. In Manley, the defendant sirnilarly
asserted a fraudulent concealment claim
premised on the concealment of information
which supposedly induced it to enter into a
settlement agreement. See id. at 755- There,
the court determined that the defenda¡rt could
not demonstrate reasonable or justifiable
reliance as the parties had engaged in
settlement negotiations through cou¡sel after
a history of contentious ìitigation and t.Le

defendant had failed to use the means
available to it to arm itself with the truth. See

id. at 758-759. As in Manley, the Plaintiff
here entered into the settlement negotiations
after a history of contentious litigation against
these Defendants. In fact, the litigation
leading up to those negotiations was itself

Page 973

premised on the Plaintiffs acrimonious
accusations of fraud. The Plaintiff, who we
previously indicated "is lhirnselfl not an
ulsophisticated person who has led a sheltered
life," Waksman, 2002 WL 690086, at *1
(alteration added), was represented by an
attorney over the course of those settlement
negotiations with defense counsel and the
Defendants. Having engaged ilt a¡tn's length
negotiations with the Defendants after a
history of contentious litigation which called
into question the veracity of the Defendants'
conduct and having failed to use the means
available to him to discover accurate
information about what he contends were
material facts, the Plaintiff cannot now
demonstrate the reason¿ble or justifrable
reliance necessarJ¡ to sustain a claim for
fraudulent concealment. tFNTl

FN7. We also note that the Plaintiff appears to

indicate that he had suspicions about the

Defendants' conduct even before he received the K-
I statement, although he apparently felt that he had

no basis to demand the partnership's records until

after his receipt of that statement (which frrrther

aroused his suspicions and supplied the Plaintiff
with what he felt was the basis to compel the

production of the records). See Pl.'s Opp'n Brief at

29. The Second Circuit has explained that "[a]

heightened degree of diligence is required where the

victim of fiaud had hints of its falsity." Banque

Franco-Hellnique De Commerce [nt'l et Maritime,

S.A. v. Christophides Qd Ctr.1997) 106 F.3d 22,

27. Here, despite his appârent suspicions about the

Defendants' purported conduct, the Plaintiff still

failed to make use of the means available to him

diligentty to arrn himsetf with the truth and this

further undermines the reasonableness of his

reliance. See Sctr-laifer Nance & Co., Ilc. v. Estate

of Andy Warhol (S.D.N.Y.t996) 927 F.Supp.650,

660, affd (2d Ctr.l997) 119 F.3d 91 ("A. party's

reliance on false statements or omissions is not

reasonable or justifiable if the party has reason to

believe that the representations may be false but

fails to inquire into their accuracy.")

*9 Although the Plaintiff places a particu-lar
premium on the defense attorneys' disavowal
of.knowledge about the status of the Midway
II property, he cannot establish reasonable or
justifiable reliance on the basis of this
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disavowal alone. Here, as we previously
indicated, the Plaintiffs counsel, at his
client's specifrc direction, asked the
Defendants' attorneys "about the operation
and status of the partnership and the
disposition of the lpartnership's] real estate."
Pl.'s Opp'n Brief at 2. See also PI.'s Opp't
Brief at 7-8, 16; Waksman Aff. ff 5, 7; Dweck
Atr { 28. In response to this inquiry, the
various defense attorneys (not the Defendants
themselves) indicated that they knew nothing
about the status of the property. See

Waksman Atr n 7 ("When my attorney
informed me at the conference before staff
counsel at the Circuit Courb that there was an
offer to acquire my two units for $100,000, I
asked my attorney to inquire of the lawyers
representing the various Defendants whether
there was any change in the status of the
property. He, thereafter, reported to me that
he did make such an inquiry and that the
attorneys all responded that they knew
nothing about disposition of the properties.")
See also Waksman Aff. { 5; Dweck Atr f 28;
Pl.'s Opp'n Brief at 16. Despite the fact that
this answer provided no i¡formation
whatsoever about the actual status of the
Midway II property, the Plaintiff "contented"
himself with this statement and did not
pursue the matter further. See Waksman Aff.
{5.

The Plaintiff ca¡rrot look to this wholly
uninformative answer by the Defendants'
attorneys, made during the course of
settlement negotiations to the Plaintiffs
coursel, to demonstrate reasonable or
justifiable reliance. First, in such an arrn's
length negotiation where both parties are
represented by attorneys, it is not reasonable
for one side to rely on such a statement where
it was made by the adverse part5r's counsel.
Healey v. Rich Products Corp. (W.D.N.Y.
Mar.2, 1992) 1992 V,lL 50924, at *9, vacated
on other grounds (2d Cir.1992) 981 F.2d 68.
See also Verschell v. Pike (N.Y.App.Div.1981)
85 A.D.2d 690, 445 N.Y.S.2d 489, 491.
Moreover, reliance on such an uninformative
statement cannot be considered reasonable
and cannot support a fraudulent concealment
clairn. See Hea-ley, 1992 V'lL 50924, at *9. Cf.
In re Danesi (S.D.N.Y.1980) 6 B.R. 738, 740.
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In surn, the Plaintitr has failed to
demonstrate that he reasonably or justifrably
relied on the omitted information in question
As such, we grant flunmaÐ/ judgment on the
fraudulent concealment claim in favor of the
Defendants.

tr. The Effect Of The Settlement On Counts
[, il, and fV

I2l Over the course of settlement
negotiations before the Staff Counsel for the
Second Circuit, the Plainti-ff here agreed to
settle the 1997 Action. Hence, his attorney
executed a Stipulation of Settlement. See
Sirota Aff., Ex. C. The Stipulation provided
that the Plaintiffwould discontinue his appeal
and convey all of his interest in the Midway tr
partnership to the Defendants in exchange for
$100,000. According to the express terms of
the Stipulation, that payment was to be made
"afber exchange of general and complete
releases between the Plaintiff and the
respective Defendants limited to the claims in
this action [ (i.e. the 1997 Action) ] or the
ulderlying transaction, whether known or
unknown which were or couLd have been
raised in this action against the parties, their
agents, partners, servants or employees."
Sirota Atr ., E*. C (alteration added).
Thereafter, the Plaintiff actually executed a
release of claims which specifically applied "to
the claims in the action brought by the
Releasor against the Releasees in the United
States District Court, Southern District of
New York bearing Docket No. 97 Civ. 7349 or
in the underlying transaction giving rise to
said litigation whether known or unknown
which were or could have been raised in said
action against the Releasees, their agents,
partners, servants, or employees." Sirota Aff.,
Ex. F.

*10 The Defendants contend that the
Stipulation of Settlement and release of
claims bar the Plaintiff from pursuing the
instant lawsuit. " 'Settlement agreements are
strongly favored in New York and may not be
lightly cast aside. Afterthought or change of
¡nind are not sufficient to justify rejecting a
settlement." ' Hughes v. Lillian Goldman
Family, LLC (S.D.N.Y.2001) 153 F.Supp.2d
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435, 445 (citation omitted). See also Hallock v.
State of New York (N.Y.1984) 64 N.Y-2d 224,
230, 485 N.Y.S.2d 510, 474 N.E.2d Lr78
("Stipulations of settlement are favored by the
courts and not lightly cast aside.")

Nonetheless, a court may relieve a party of a
settlement agreement where there is su.fücient
cause to invalidate a contract, " 'such as fraud,
collusion, mistake or accident." 'Willgerodt ex
rel. Majority Peoples' Fund for the 2I st'

Centur¡r, Inc. v. Hohri (S.D.N.Y.1997) 953
F.Supp. 557, 560, atrd (2d Cir.1998) 159 F.3d
1347 (citation omitted) (hereinafter
"Willgerodt"). See also Rivera v. State of New
York (N.Y.App.Div.1985) 115 A.D.2d 43L,496
N.Y.S.2d 230, 23L. Cf. MorselDiesel, Inc. v.
Fidelity and Deposit Co. of Maryland
(S.D.N.Y. Mar. 30, 1992) No. 86 Civ.
1494(PKL), l-992 WL 75L23, at * 4 (" '[t]he
equitable remedy of rescission may be
exercised where a party has committed a
fraudulent act,' including fraudulent
concealment") (citation omitted). Hence, a
païty may ask the court to set aside a
settlement agreement where the agreement
has been procured through fraudulent
concea-Iment. See, e.g., Nasik Breeding &
Research Farm Ltd. v. Merck & Co., Inc.
(S.D.N.Y.2001) 165 F.Supp.2d 5I4, 520, 526,
528-529, 533-536; A.J. Tenwood Associates,
Inc. v. United States Fire Ins. Co.
(N.Y.Sup.Ct.1980) L04 Misc.2d 467, 428
N.Y.S.2d 606, 608. Similarly, "lflraudu]ent
concealment will vitiate a release under New
York law." Sþlon Corp. v. Guilford Mills, Inc.
(S.D.N.Y.1994) 864 F.Supp. 353, 358. See also
Nasik Breeding & Research Farrn Ltd., 165
F.Supp.2d at 526, 528-533.

However, nowhere in his complaint has the
Plaintiff asked this Court to rescind the
Stipulation of Settlement or release of claims.
Although he has asserted a claim for
fraudulent concealment, the Plaintiff seeks
relief in the form of damages and not
rescission. See Compl. f 39; see also Compl.,
Ad Damnum Clause at ([t[ 1-3. Moreover, even
had the Plaintiff specifically sought to avoid
the effect of the Stipulation and release by
asking this Court to set them aside on the
ground of fraudulent concealment, we would
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not do so where, as here, the Plaintiff failed to
maintain a clai¡n for fraudulent concealment.
See, e.g. Banque Arabe, 57 F.3d at 153-158;
Skylon Cor?., 864 F.Supp. at 358-360.

Instead of seeking to rescind the Stipulation
and release on the basis of fraud, the Plaintiff
argues that they shou-ld not bar this action
because he was not aware of the conduct
underþing the instant lawsuit until after he
had agreed to settle the 1997 Action.
However, as part of the Stipulation of
Settlement, the Plaintiff agreed to execute a
release that would apply to all "the claims in
the" L997 Action "or the underþing
transaction, whetJrer known or u¡known
which were or could have been raised in this
action against the parties, their agents,
partners, servants or employees." Sirota Af[.,
Ex. C (emphasis added). He thereafter actually
executed a release which applied to "the
clairns in tJ:e [1997 Action] or in the
underþing transaction glving rise" to the
1997 Action "whether known or u¡known
which were or couLd have been raised" in the
1997 Action. Sirota Af[., Ex. F (emphasis
added).

*11 A party which has expressly and
unambiguously agreed to settle u¡known
claims may be precluded from asserting them
at a later date even though they were not
known to him at the time of the settlement.
See Leonzo v. First Unum Life Ins. Co.
(S.D.N.Y. A,rg. 23, 1995) No. 93 Civ.
0535(KTD), 1995 rWL 505551, at *3
(disrnissing a plaintiffs claims where he
"willingly, knowingly, and under the guidance
of counsel, chose to discharge all clairns,
whether known or u¡rknown, arising out of his
injur¡r," despite the plainti-ffs assertion that
he was unaware of the possibility of zuch a
claim when he signed the release) (emphasis
added); Fay v. Petersen Publishing Co.
(S.D.N.Y. May, 17, 1990) No. 88 Civ. 6499
MBM, 1990 WL 67397, at *3 ("Although at
the tirne of the sigaing fof the release] plaintiff
may have had no i"kling that he would bring
an age discrirnination claim in the future, he
should have understood ÍÏom the language of
the agreement that he was CrvinC up 'any
known or u¡known' claims against the
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company related to his termination"); Jabara
v. Songs of Manhattan Island Music Co., a
Division of Whitehaven Music Publishing
Corp. (S.D.N.Y. Feb. 24, 1989) No. 86 Civ.
3412(KMW), 1989 \ryL 16614, at *7 ("Plaintiff
attempts to escape from ... lthe release] by
stating that he \ryas ruurware at the tirne of the
termination agreement that such a deduction
had been made by Whitehaven for payment to
Rick's Music. The general release language in
paragraph 2, however, covers claims "krtor,vn
or unknown to me."... Thus, it is clear that
any claim Jabara may have had against
Whitehaven for an unauthorized payment to
Rick's Music was waived by paragraph 2 of
the L981 Termination Agreernent") (internal
citations omitted); Omaha [rdemnity Co. v.
Joh¡son & Towers, Inc. (E.D.N.Y.1984) 599
F.Supp. 2I5,220 ("Lack of awareness of ... the
existence of a cause of action is not a mutual
mistake of fact suffrcient to set aside the
General Release. The Release in this case bars
atl claims against Joh¡son & Towers, both
known and unl<nown This is dictated both by
the Iaw and the language of the Release. The
result may seem harsh, but it is the result Mr.
Singer bargained for.") Since he expressþ and
unambiguously agxeed to release those claims
in the 1997 Action or in the underþing
transaction which could have been raised in
the 1997 Action, even if they \ryere "unknown"
to hirn at the time of the settlement, the
Plaintiff cannot now avoid the effect of the
Stipulation of Settlement and release of
claims by arguing that the Stipulation and
release do not apply to claims which were then
unknownto him.

The issue before us then is whether the
Plaintiffs present causes of action were clairns
in the 1997 Action or stem¡ned from the
underþing transaction grving rise to that
litigation- The Plaintiff reads the Stipulation
and release as if they were limited to those
claims which were included in his 1997
complaint. Pl.'s Opp'n Brief at 26. However,
this interpretation does not follow from the
plain language of the Stipulation or release,
which applies to claims that could have been
raised in the 1997 "action," not merely to
clairns which were raised in the original
complairrt. The term "action" refers to a civil
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proceeding generally and not to a particular
pleading. See BLACK'S LAW DICTIONARY
28-29 (7th ed.1999) (defining "action" as "[a]
civil or cri¡ninal judicial proceeding");
WEBSTER'S NEW WORLD DICTIONARY
OF AMERICAN ENGLISH 13 (3d College
ed.1994) (defrning "action" as "a legal
proceeding by which one seeks to have a
wrong put right; lawsuit"); WEBSTER'S
THIRD NEW INTERNATIONAI
DICTIONARY 21 (1993) (defrning "action" as
(1) "a legal proceeding by which one demands
or enforces one's right in a court of justice"
and (2) "a judicial proceeding for the
enforcement or protection of a right, the
redress or prevention of a wrong, or the
punishment of a public offense"); THE
AMERICAN ITERMAGE DICTIONARY OF
THE ENGLISH LANGUAGE 17 (3d ed.1992)
(defrning "action" as "[a] judiciat proceeding
whose purrpose is to obtain relief at the hands
of a courb"). If the Plaintiff had intended to
lirnit the Stipulation and release solely to
those specific clairns which were raised in the
originaL complaint rather than to those which
could have been raised over the course of the
entire proceeding, he could have dra,fted the
agreement accordingly. Cf. Sibersky v. Borah,
Goldstein, Altschuler & Schwartz, P.C.
(S.D.N.Y. JuIy 22, 2002) No. 99 Cív. 3227
JGII^, 2002 WL 1610923, at *5 ("If the release
were intended to exclude any particular kinds
of claims or disputes arising of this
relationship or events, it cou-ld have easily
done so, but it did not.")

+12 In the instant case, Counts II, TTT, and
fV are groulded in the transaction underþing
the 1997 litigation. According to the Plaintiff
himself, the "underlying transaction" refers to
the Plaintiffs investment in the Midway II
partnership in 1985. See Pl.'s Opp'n Brief at
26. That investment ultimately gave rise to
his initial 1997 claims when the Plaintiff
failed to receive any return on his investment
in that partnership and thereafter discovered
that the venture did not resemble the Midway
I partnership as he had purportedly been led
to believe. Absent his investment in that
partnership (which made him a limited
partner in the Midway II venture), Count II
(which alleges the breach of a fiduciary duty)
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and Count IV (which alleges that the
Defendants conspired to breach frduciary
duties) would be meritless; that transaction
supposedly created the very frduciary
obligations which the Defendants either
purportedty breached or conspired to breach.
Similarly, absent his investment into the
Midway II partnership, the Plaintiff would be

unable to maintain his cause of action in
Count II, which alleges unjust enrichment, as

the Defendants supposedly enriched
themselves at the expense of his investment in
the Midway II partnership. tFNSl

FN8. Moreover, the Plaintiff specifically alleges

that his claim for unjust eruichment has arisen "[a]s

a direct result of the [Defendants'] breaches of their

respective obligations as fiduciaries..-." Compl. {
44. As we indicated, those purported fiduciary

obligations themselves supposedly arose when the

Plaintiff engaged in the "underlying transaction" by

investing in the Midway tr partnership.

These three claims, which ultimately stem
from the transaction underlying the L997
litigation, "could have been raised" in the
199? "action" as they could have been brought
in tlre legal proceeding whích the Plaintitr
initiated in 1997. The conduct which
supposedly breached the alleged fiduciary
duties that arose out of the Plaintiffs
investment in the Midway II partnership (and
therefore serves as the basis for Counts II and
rV), as well. as the conduct which pur¡lortedly
resulted in the Defendants' unjust enrichment
at the expense of that investment (and which
therefore serves as the basis for Count IIf),
occurred while the 1997 Action was still
pending before this Court. Thus, the Plaintiff
could have supplemented his origi¡al 1997
complaint pursuant to Federal Rule of Civil
Procedure 15(Ð to include these claims and
allegations before the 1997 Action was
dismissed in October 1998. See Fed.R.Civ.P .

15(d) (aflowing a party to submit a
supplernental pleading "setting forth
transactions and occurences or events that
have happened since the date of the pleading
sought to be supplemented"). See also 3 James
Wm. Moore et al., Moore's Federal Practice {
15.30 (3d ed. 1999) ("[A] Plaintiff need not
corrunence a new action when after-occurring
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events demonstrate that it had a right to relief
even if the original complaint was
insufücient.") Even after we dismissed the
1997 Action, the Plaintitr, had he persuaded
the Second Circuit to reverse our dismissal (as

he hoped to do) and to remand the case to this
Court, could then have supplemented his
initial cornplaint to include Cor¡¡rts If, TTT, and
fV through the procedure enumerated in Rule
15(d). See Gomez v. Wilson (D.C.Ctu.1973) 477
F.2d 411, 417 ("[O]nce appellant is again in
the District Court, he will be free to
appropriately supplement his complaint. That
may include allegations of recent incidents,
joinder of additional parties and, of course,
presentation of such legal contentions as may
be indicated"); Miller v. Air Line Pilots Ass'n
Int'I (D.D.C. Mar. 30, 2000) No. Civ.A.91-3161
NH¿ 2000 WL 362042, at *1 ("Upon remand,
the appellant is free to supplement his
complaint, including allegations of new
incidents and joinder of additional parties");
Bromley v. Michigan Educ. Ass'n-NEA
(E.D.Mich.1998) 178 F.R.D. 148, 153 (quoting
Texarkan¿ v. Arkansas Gas Co. (1939) 306
u.s. 188, 203, 59 S.Ct. 448, 83 L.Ed. 598)
("The supplementation 'procedure is equally
applicable after remand for further
proceedings.") Since the claims fall within the
scope of the express language set forth in the
Stipulation of Settlement and release of
claims, we grant srunmary judgment in favor
of the Defendants on Counts [, il, and fV
because these causes of action are precluded
by the Stipulation and release. tFNgl

FN9. Because we have already determined that the

Plaintiff carinot sustain a cause of action for

fraudulent concealment on other grounds, we do not

address the Defendants' contention that the

Stipulation and release equally bar that claim.

CONCLUSION

*13 For the foregoing reasons, we hereby
grant the Defendants' motion for summar¡r
judgment with respect to the Plainti.ffs claim
for fraudulent concealment. We also grant the
Defendants' motion for sumrnar¡l judgment as

to Counts [, il, and fV. FN101

FNlo. Since we grant summary judgment on the
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grounds that (a) the Plaintiff has failed to establish

the reasonable or justifiable reliance necessary to

sustain a claim for fraudulent concealment and (b)

the express language in the Stipulation and release

precludes him from pursuing Counts tr, III, and tV,

we do not address the Defendants' remaining

arguments in favor of summary judgment.

SO ORDERED.

2002 wL 3r4664L7 (S.D.N.Y.)
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RICO Bus.Disp.Guide 10,356
(Cite as: 247 F.Supp.2d 352)

United States District Court, S.D. New lork.

WELLS FARC.O BANK NORTHWEST, N.4.,
PIaintitr,

v.
TACA INTERNATIONAL AIRLINES, S.A
and JIIM Cargo Express, S.4., Defendants.
Taca International Airlines, S.A and JHM

Cargo Express, S.4., Third-party
plaintiffs,

v.
C-S Aviation Services, Inc., Third-party

defendant.

No. 01 Cry.11484(GEL).

Sept. 26,2002

Ai¡craft lessor sued lessee, seeking unpaid
rent. Lessee counterclai¡ned and brought thfud
party action against lessor's representative,
which negotiated lease. Lessor moved for
partial srunmar¡¡ judgment on its clairns, and,
joined by representative, for dismissal of
counterclairns. The District Court, Lynch, J.,
held that: (1) lessor was entitled to rent,
despite clairn that representative materially
misrepresented mainterutnce costs of leased
aircraft; (2) rental obligation was not modified
by subsequent letter agteement changing rent
payment schedule; (3) lessee stated intentional
misrepresentation clairn with sufficient
particularity; (4) lessee stated existence of
special relationship between lessee and lessor,
as required for negligent misrepresentation
clairn; but (5) lessee could not rely on any
representation regarding maintenance costs,
precluding misrepresentation and Racketeer
Influenced arrd Cornrpt Organizatioru Act
(RICO) claims, due to disclai¡rrers in lease
agreement; and (6) New York consumer
protection statute did not apply.

Motion granted.

West Headnotes

[1] Contracts 129(1)
95k129(1)
Parties consented to application of New York
law to claims by raising no issue as to validity
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or scope of choice of law provision in leases,
and exclusively citing New York law in
discussing clairns.

[2] Federal Civil kocedure 2553
1704r¿553
In determining whether to grant summarJ¡
judgment in absence of discovery, court
considers: (1) whether lack ofdiscovery was in
any way due to fault or delay on part of
nonmovant; (2) whether nonmovant filed
sufficient affrdavit ex¡llaining: (i) what facts
are sought and how they are to be obtained,
(ii) how those facts are reasonably expected to
create genuine issue of material fact, (iü) what
effort affrant has made to obtain them, and
(iv) why affrant was unsuccessful in those
efforts; and (3) whether nonmovant provided
any basis for its belief that fi¡rther discovery
would alter outcome of srunmarJr judgment
motion. Fed.Rules Civ.Proc.Rule 56(0, 28
u.s.c.A.

[3] Evidence 393(1)
157k393(1)
Given explicit integration clause in leases, no
parol evidence could be considered in
interpreting leases.

[4] Federal Civil Procedure 2553
1704k2553
Defendants waived any claim that
adjudication of plainti-ffs motion for sumrnar¡r
judgment should await further discovery, by
failing to frle affidavit in support of further
discovery or otherwise claiming that they lack
adequate information to oppose motion.
Fed.Rules Civ.Proc.Ru1e 56(Ð, 28 U.S.C.A.

[5] Bailment 3
50k3
Generally, under New York law, Ieases
containing hell or high water clauses are
enforceable even in face of defaults by party
seeking to enforce them.

[6] Landlord andTenant 182
233k182
Under New York law, provision of lease
stating that obligation to pay rent was
"absolute and unconditional and shall not be
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affected or reduced by any circumstances,
including arty set-off, counterclairn,
recoupment, defense or other right" was

enforceable.

[7] Bailment 20
50k20
Under New York law, aircraft lease

agreement was not modified by letter
agreement, so as to obviate obligation of
lessee to pay rent, by letter agreement
creating new payment schedule with rent
deferrals, and containing promise of lessor to
"consider" proposals for terminating leases.

[8] Federal Civil Procedure 636
1704k636
Aircraft lessee stated claim of intentional
misrepresentation on part of lessor, under
New York law, with sufücient particularity,
by alleging that identifred representative of
lessor told identified representative of lessee,
prior to execution of lease, that maintenance
costs of aircraft were specified amount,
knowing that lessee would encounter higher
costs since lessor had maintenance performed
in Lrdia. Fed.Rutes Civ.Proc.Rule 9(b), 28

u.s.c.A.

[9] Fraud 13(3)
184k13(3)
Misrepresentation.
To state claim for negligent misrepresentation
under New York law, plaintiff must establish
that (1) defendant had duty, as result of
special relationship, to grve correct
information; Q) defendant made false
representation that he or she should have
known was incorrect; (3) information supplied
in the representation was known by defendant
to be desired by plaintiff for serious pu4)ose;
(4) plaintiff intended to rely and act upon it;
and (5) plaintiff reasonably relied on it to his
or her detriment.

[10] Fraud 13(3)
r_84k13(3)
Aircraft lessee satisfred need to establish
special relationship between parties, to state
clairn of negligent misrepresentation under
New York law, by alleging that representative
of lessor had special expertise in converting
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aircraft, from passenger to cargo use desired by
lessee, and that lessee relied on that special
expertise in executing lease, particularly
relying upon representative's rnisleading
statements regarding maintenance costs.

tl1l Racketeer Influenced and Cormpt
Organizations 62
319rlk62
Where mail or wire fraud is predicate act for
claim under Racketeer Influenced and Cormpt
Organizations Act (RICO), plaintiff must show
justifiable reliance to establish causation. 18
u.s.c.A. $ 1962.

[12] Fraud 36
184k36
Aircraft lessee could not reasonably rely on
statements of lessor's representative,
regarding maintenance costs of aircraft, as
required for intentiona-l and negligent
misrepresentation actions u¡rder New York
law and for Racketeer Influenced and Cormpt
Organizations Act CRICO) action; leases
contained clause disclairning ¿rny

representations regarding "condition,"
"durability," and "operation or fitness for
use," and also contained clauses providing
that aircraft was being leased "as is, where
is," that rent would be paid regardless of
existence ofcounterclairns, and that lease was
entire agreement regarding lease of aircraft in
question.

[13] Evidence 397(1)
157k397(1)
Under New York, party to contract cannot
rely on oral representations where contract
specifically disavows the incorporation of non-
written representations.

[14]Fraud 36
184k36
Under New York law, if party to contract
specifically disclaims reliance upon
representation il contract, that party cannot
later assert that it was fraudulently induced
into signing contract by the very
representation it has disclai¡ned.

[15] Bail-rnent I
50k9
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Under New York law, exact words
"maintenance costs" did not rreed to appear in
disclai¡ner of representations and warranties
in ai¡craft lease, in order for representations
about maintenance to have been disclaimed;
maintenance costs were logically an aspect of
"condition," "durability," and "operation or
fitness for use" listed by disclairner.

[16] Consumer Protection 6
92Hk6

[16] Consumer Protection 33
92Hk33
Aircrafb lessee did not state counterclaim
against lessor, under New York consumer
protection law, by atleging that lessor
mimepresented maintenance costs of aircraft;
suit involved specific transactions between
business entities, rather than any general
consumer deception. N.Y.McKinney's General
Business Law $ 349(a).

+355 Benjamin R. Nagi (Alan M. Lfnger, on
the brief), Sidley Austin Brown & Wood LLP,
New York, NY, for Plaintitr and
Counterclai¡n-Defendant Wells Fargo Bank
Northwest, N.A. and Third-Party Defendant
C-S Aviation Services, Inc.

Michael P. Soca¡ras (Joe R. Reeder, Tirnothy
C.Bass, on the brief), Greenberg Tbaurig, LLP,
Washington D.C. (Simon Miller, Jennifer
Neuner, Greenberg Tïaurig, I,LP, New York,
NY, on the brief) for Defendants TACA
International Airlines, S.A. and JHM Cargo
Express, S.A.

OPINION AND ORDER

LYNCH, District Judge.

This dispute involves five aircraft leased to
TACA Intern¿tional Airlines ("TACA"), a
Salvadoran airline company, by Wells Fargo
Bank Northwest ("Wells Fargo"), a United
States bank acting solely as owner-trustee
under the lease agreements ("Leases"). Third-
Party Defendant C-S Aviation Services ("C-S
Aviation"), a "Iease management provider" of
commercial. aircraft, established the trusts
with Wells Fargo to lease the aircraft,
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negotiated and managed the Leases, and was
the ultimate benefrciary of the trusts.
Defendant JHM Cargo Express ("JHM
Cargo"), an ai¡ cargo business and TACA
subsidiary, was the originat signatory on three
ofthe Leases, and later assigned those Leases
to its parent company, TACA, while expressly
agreeing to remain fi¡lly liable for its
obligations r¡nder the Leases.

Wells Fargo brings this lawsuit for payment
of rent allegedly due under the Leases. TACA
resists by asserting that it was fraudulently
induced to enter the Leases, and
counterclaims for (and brings a third-party
action against C-S Aviation) for damages from
the alleged fraud. Wells Fargo moves for
partial srunmarJ¡ judgment on its claims, and
(joined by C-S Aviation) for dismissal of
TACA's claims against it and C-S Aviation.
The motions will be granted.

BACKGROUND tFNl]

FNl. All facts set forth below are either undisputed

or taken as alleged in TACA's pleadings.

TACA does rrot dispute that it is party to
five Leases--three that it assumed from
defendant JHM Cargo for the use of three
Airbus 430084-200F aircraft and two that
TACA itself executed for two additional
Airbus 430084-200F aircraft. tFN2l Each
Lease contains a clause, commonly known as a
"hell or high water clause." tFNSl that states:

FN2. TACA assumed the former th¡ee Leases from
JHM Cargo by assignment agreements dated

November 25, 1998, and January 27, 1999. (Seery

Aff. Exs. 4{.) Under the assignment agreements

JHM Cargo agreed to "continue to be fully liable"

to fhe lessor for 'fult and prompt payment" of its
obligations under the Leases. (Seery Aff. Exs. 4-6

at f 6.) The latter two Leases were executed on

October 15, 1999, and February 15, 2000, between

Wells Fargo and TACA. (Seery Aff. Ex. 10, 11.)

All five of the Leases are essentially identical with
the exception of the specific ai¡craft rented and the

operative dates ofeach individual Lease.

FN3. A "hell or high water" lease is a lease where,

by its terms, payment is due under any
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circumstance. See, e.g., Rhythm & Hues v.

Terminal Marketing Co., 2002 WL 1343759 at *5

(S.D.N.Y. June 19, 2002).

The Lessee's obligation to pay all rent and
all other amourrts due hereunder and to
perform all the terms hereof shall be

absolute and unconditional and shall not be

affected or reduced by any circumstances,
including (1) any set-off, counterclaim,
recoupment, defense or other right which the
lessee may have against the lessor ....

*356 (Seery Aff., Exs. 1-3, 10, 11 at $ 7.5.)

IFN4]

FN4. This section of the agreement, and the

disctaimer of warranties quoted in the next

paragraph, are among the approximately half-dozen

provisions ofthe 87-page lease agreements and over

200 pages of attached schedules and exhibits that

are printed entirely in capital letters' To facilitate

reading, we do not reproduce this orthography.

Ttre Leases also contain an express
disclaimer of representations and warranties,
which states in relevant Part:

The aircraft is to be leased hereunder "as is,
where is." Except as expressly provided in
this agreement, the lessor ... specifrcally
disctaims any representation or warranty,
express or implied, as to the airworthiness,
load carrying capability, value, durability,
compliance with specifications, condition"
design, operation, merchantability, freedom
from claims of infringement or the like, or
fitness for use for a particular purpose of the
aircraiï or as to the quality of the material
or workmanship of the aircraft, the absence

therefrom oflatent or other defects, whether
or not discoverable, or as to any other
representation or warranty whatsoever,
express or implied ... with respect to the
aircraft....

(Seery Aff., Ex. 1-3, 10, 11 at $ 14.)

Finally, each Lease Agreements also
contains an integration clause which reads:

This Lease is intended to be a complete and
exclusive statement of the terms of the
agreement of the parties hereto and this
Lease supersedes any Prior or
contemporaneous agreements, whether oral
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or in writing in relation to the leasing of the
Aircraft to the Lessee. Neither this Lease
nor any terur of this Lease may be modifred
or waived except in writing signed by the
parties.

(Seery Aff., Ex. 1-3, 10, 11 at $ 29.7.)

Defendants claim that at some point after
assuming the Leases, tFNSl they realized that
the true operating costs of the aircraft
exceeded $2000 per block hour [FN6] while
the maintenance estirnates represented by C-S

Aviation were between $1160 and $1355 per
block hour (Countercl. at ÍÍ 10, 13, 36),

Defendants allege that at a meeting on
December 11, 2000, C-S Aviation revealed for
the first time that its rnaintenance cost figures
were based on engine overhauls done by Air
India in India. (Bloch Aff. at fÍ 29, 31.)

Shortly after this meeting, TACA informed C-

S Aviation that it wanted to terminate all five
of the Leases, but instead of doing so, it
agreed to C-S Aviation's proposal that they
"work together" to termi¡rate the Iæases by
finding other airlines to take over the aircraft.
(Btoch Aff. at {Í 31-3a; Exs. H, L.) These
discussions eventually resulted in the signing
of a letter agreement ("Letter Agreement"),
which modified TACA's rent payment
obligations.

FN5. It is unclear from the counterclaim precisely

when this realization occurred, but the implication

is that TACA discovered this fact sometime

befween assuming the frst of the leases in

November t998 and discussing the problem with C-

S Aviation in December 2000.

FN6. A "block hour- refers to the period of time

measured in hours from the moment a jet bridge is

removed from an aircraft at departure to the

moment the jet bridge is placed back on the aircraft

at arrival, or, if there is no jet bridge, from the

moment an aircraft initiates push back until fhe

brakes are f,unlly applied at the destination. (Nagin

Dect. at f 14.) The airline industry apparently

measures the expense of maintaining aircraft, a

significant operationaf expense, in terms of
maintenance costs per block hour.

The Letter Agreement, sigaed on June 21,

2001, by TACA and C-S Aviation as Wells
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Fargo's "appointed aircra-ft manager," amends
the payment plan under the *357 Leases
reducing the Defendants' near-term
obligations for four ofthe frve aircraft. (Seery

Atr {Í 19-20, Ex. 15, Ex 15; Answer f 21.)
The Letter Agreernent sets a revised monthly
rent for each ai¡craft, requires that TACA will
make up for the shortfall between the revised
2001 payment schedule and the original
payment schedule by increased monthly rental
payments to begin in Januar¡r 2002, provides
that "each of the lease agreements il respect
of the Aircraft ... remain in fu-ll force and
effect without modification or amendment,"
and states that all reasonable documented
Iegal fees resulting from the default of timely
payment of outstanding rents shall be paid by
TACA. (Seery Aff. Ex. 15 at { 1(c), { 6.) The
Letter Agreement also contains a clause
"reserv[ing] the right to continue working
towards a solution which would allow TACA
to terrrrinate the leases ... in a manner and
pursuant to conditions acceptable to C-S
AviationServices and its lenders." (Id.)

Afber attempts to find a substitute lessee
failed, TACA ceased operating the ai¡craft in
October 2001, and stopped paying the monthly
rent on four of the aircraft as of October 2001
and on the fi-fth aircraft as of November 2001.
(Compl.{ 31, Answer, f 31.) TACA returned
four of the frve planes in January 2002, and
made the frfth aircraft, which was not
authorized to fly due to a structural flaw,
avai-lable to the Lessors in El Salvador. (Bloch
Aff. at {f 62-63.) tFNTl

FN7. The instant litigation gained transnational

complexity when, on November 19, 2001,

Defendants TACA and JHM Cargo filed an action

relating to the issues in this case in the Civil Court
for the Dist¡ict of Zacatecoluca in El Salvador. On

June 24,2002, this Court denied a motion by Wells

Fargo to enjoin Defendants from proceeding with
the El Salvador action and also denied Defendants'

motion to stay Plaintiffs complaint before this

Court until the Salvadoran action was resolved.

DISCUSSION

I. The Parties' Contentions
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Wells Fargo alleges that Defendants
breached their obligations u¡rder the Leases by
failing to pay the rent due, and moves for
partiaì stunmar1¡ judgment on its breach of
contract clairns, for presently ascertainable
damages of $2,996,972.29 on the Leases and
fi76,211.49 in attorney's fees plus applicable
interest, IFNBI as of the date of frling this
action. Wells Fargo claims that the express
terms of the Leases make TACA's obligation
to pay r¡nconditional, and the defenses and
counterclaims raised by Defendants neither
justify nonpayment nor raise genuine issues of
material fact. (Pl.'s Mem. for Partial Surrm.
J. at2.)

FN8. Wells Fargo also requests that the Court grant

it leave to seek additional damages for the time
postdating the filing of this action.

t1l TACA and JHM Cargo respond with four
counterclaims, which they maintain aìso
operate as defenses to and set-offs against
their alleged obligations to pay rent.
Specifically, they claim the Leases should be
rescinded u¡rder theories of (1) fraudulent
inducement (2) fraudutent misrepresentation
(3) negligent misrepresentation and (4)

violation of New York's consumer protection
law, New York General Business Law $ 349.
tFNgl (Nagin 4ff. Ex. 2 +368 ff 65-96.)
Defendants allege the same clairns against C-S
Aviation, in their Third-Party Complaint,
except that the flaudulent inducement claim
is replaced by a civil RICO claim.

FN9. The Leases contain a choice of law clause

specifying that issues arising under the Leases are

governed by the law of New York. (Exs. I, 2, 3,

10, ll at n29.9.) As neither party raises any issue

as to the validity or scope of this provision, and as

both parties exclusively cite New York law in
discussing the counterclaims, the parties have

clearly consented to the application of New York
law to these particular claims. See, e.g., Golden

Pacific Bancorp v. FDIC, 273 F.3d 509, 514 n. 4
(2d Ctr-2001).

The gravamen of the first th¡ee defenses/
counterclaims is that C-S Aviation, acting as
an agent for Wells Fargo, tFNlOl
misrepresented the historical maintenance

@ 2005 Thomson/West. No Claim to Orig. U.S. Govt. Wo

@

16div002973



247 F.Supp.2d352
(Cite as:247 F.Supp.2d 352, *358)

costs for the aircraft to be signifrcantly lower
than they actually were--a matter that
Defendants claim is critical to the profitability
of operating the aircra,ft and, further, was
known by C-S to be critical to Defendants'
decision to enter the Leases--thus luring
TACA, which relied on these representations,
into the Leases. They also claim that whether
or not the Leases contain hell or high water
provisions is immaterial, as the Leases were
modifred by the Letter Agreement, which
obliged Lessors to "work with Lessees and
consider in good faith proposals for
terminating the leases." (Defs.' Mem. Opp.
Partial Summ. J. at 13.) In the alternative,
Defendants argue that "the 'hell or high
rvater' provisions and general disclairners are
rife with ambiguities' and, as such, srunmarJr
judgment should not be granted. (Id. at 23-
24) tFNlll Hence, Defendants claim, not
only can the Leases not be enforced against
them, notwithstanding the disclaimer
provision or the hell and high water clause,
but they, in fact, are entitled to damages of
$65,000,000 from Wells Fargo and./or C-S
Aviation, because of the costs resulting from
the misrepresentations made to them by C-S
Aviation.

FNl0. Defendants maintain that 'at all times, C-S

was acting on behalf of Lessors" as an "authorized

agent' of Wells Fargo, since C-S Aviation set up

the various trusts, designated Wells Fargo to act as

owner trustee for the aircraft Leases, acted as the

sole negotiator and exclusive managing company

for the Leases, represented Wells Fargo in
negotiations for resolving the termination of the

Leases, and signed the Letter Agreement on behalf

of Wells Fargo. (Defs. Mem. at 12; Seery Aff.
Ex. 15 at 3; Countercl. ff 11, 60) Wells Fargo

does not dispute that C-S Aviation is its agent for
the Leases in question. tndeed, Wells Fargo seeks

rent under the Letter Agreement, which was signed

only by TACA and C-S Aviation. As Wells-Fargo

considered C-S Aviation capable of modiffing the

Leases by the Letter Agreement and now seeks rent

under that Agreement, Wells-Fargo has ratifted the

modified contracts and there is no reason to doubt

C-S Aviation's role as an agent for Wells Fargo. A
third party generally has no action against an agent

in a disclosed principal situation because the

contract is with the principal. Citibank v. Nyland
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Ltd., 878 F.2d 62A, 624 (2d Cir.l989) (citations

omitted). However, a principal is liable for an

agent's fraud although the agent acts solely to

benefit himself if the agent acts with apparent

authority. Id. (citation omitted). Thus, as the

læases in question are held by Wells Fargo and an

agency relationship exists, Wells Fargo will be held

to answer for any fiaud or misrepresenlation

relating to the Leases on the pârt of C-S Aviation.
ln effect, C-S Aviation and Wells Fargo stand in
each other's shoes for purposes of these claims.

FNll. Although Defendants make this claim about

both the hell or high water and disclaimer clauses,

they fail to present any argument that the hell or
high water clause is unclear. Their only express

analysis of potential ambiguities concerns whether

the disclaimer clause encompasses representations

concerning the maintenance costs of the aircraft.
Thus the ambiguity argument will be considered

only as to the disclaimer clause.

Wells Fargo and C-S Aviation move to
dismiss these claims, maintaining that the
Leases were specifically desig¡ed to defeat
exactly these kinds of allegations, in at least
two respects. First, the hell or high water
clause in the Leases requires Defendants to
pay rent regardless of any defenses or set-offs.
Under this clause, even if Defendants were
ultimately able to establish at trial that they
are entitled *359 to some recovery against
Wells Fargo and./or C-S Aviation, that would
not defeat Defendants' obligation to pay rent
pending any such adjudication. Second, the
Leases specifically disclaim any and all
representations, prornises and warranties of
the sort that Defendants now say they relied
on, and thus, as a matter of law, reasonable
reliance (an essential element of Defendants"
fraudulent inducement, misrepresentation,
and civil RICO claims) is precluded. tFN12l In
addition, Wells Fargo and C-S Aviation argue
that Defendants' fraud clairns fail to satisfi¡
the requirement of Fed.R.Civ.P. 9(b) that
fraud be plead with particularity, and that
Defendants' claim for violation of Section 349
of the New York General Business Law fails
to state a clairn.

FNl2. Wells Fargo and C-S Aviation also argue

that the Defendants fail to allege actual
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misrepresentations, since they do not allege that the

historical maintenance costs were other than what

C-S Aviation represented, or that Wells Fargo

promised that Defendants would or could

experience the same maintenance costs during the

term of the Leases. (Pl.'s Mem. at 1l; Third-Party

Def.'s Mem. at 9.) Wells Fargo and C-S Aviation

concede that Defendants may have alleged a

misrepresentation of the "good mechanical

condition" of the aircraft (Compl.f t3) but claim

that, as to that representation, Defendants could not

justifiably rely on representations of the planes'

condition given the terms of the disclaimer. (Pl.'s

Mem. for Motion to Dismiss at L l.)

For the reasons that follow, Wells Fargo's
motion for partial summarJ¡ judgment, its
motion to ösmiss Defendants' counterclaims,
and C-S Aviation's motion to dismiss the
Third-Partv Complaint will be granted.

II. Motion for Partial Summary Judgment

A. Summary Judgment Standard

When adjudicating a motion for summarSr
judgment, a court must resolve all ambiguities
in favor of the nonmoving party, although
"the nonmoving parbv may not rely on
conclusory allegations or u¡substantiated
speculation." Scotto v. Almenas, 143 F.3d
105, 114 (2d Ctu.1998). lhe court "is not t¡
weigh the evidence but is instead required to
view the evidence in the light most favorable
to the party opposing summary judgment, to
d¡aw all reasonable inferences in favor ofthat
party, and to eschew credibility assessments.''
Weyant v. Okst, 101 F.3d 845, 854 (2d

Ctu.1996). Surnmary judgment is then
appropriate if "the pleadings, depositions,
answer6 to interrogatories, and admissions on
fiIe, together with the affrdavits ... show that
there is no genuirre issue as to any material
fact and that tJre moving party is entitled to a
judgment a6 a matter of law." Fed.R.Civ.P.
56(c).

To establish a genuine issue of material fact,
the opposing party " 'must produce specific
facts indicating' that a genuine factual issue
exists-" Scotto, 143 F.3d at 114 (quoting
Wright v. Coughlin, 132 F.3d 133, 137 (2d
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Cir.1998)); see also Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 9l L.Ed.2d
265 (1986). "If the evidence lproduced by the
nonmoving partyl is merely colorable, or is not
significantly probative, srunmar¡¡ judg¡nent
may be granted." Anderson v. Liberty Lobby,
Inc., 477 U.S. 242,249-50, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986) (internal citations
o¡nitted). "The mere existence of a scintilla of
evidence in support of the [non-movant's]
position will be insuffrcient; there must be
evidence on which the jury could reasonably
frnd for the [non-movant]." Pocchia v.
NYNEX Corp., 81 F.3d 275,277 (2d Ctu.1996)
(quoting Liberty Lobby, 477 IJ.S. at 252, 106
s.cr. 2505).

While Rule 56 permits a party to move for
srunmaÐr judgment "at any time,"
Fed.R.Civ.P. *360 56(b), pre-discovery
surnmarJ¡ judgrnent is the exception rather
than the rr¡le and will be granted "only in the
clearest of cases." Kleinman v. Vincent, 1991
WL 2804 *1 (S.D.N.Y. Jan.8, f991); see

Celotex Corp. v. Catrett, 477 U.S. 317, 322,
106 S.Cr. 2548, 91 L.Ed.2d 265 (1986)
(summary judgment typically granted only
after adequate time for discovery); Moore's
Federal Practice, f 56.15151 at 56-308 n 28
(1993 & Supp.1994). Under Fed.R.Civ.P. 56(Ð,
srürmarJ¡ judgment "may be inappropriate
where the party opposing it shows ... that he
cannot at the tirne present facts essential to
justify his opposition." See Liberty I'obby,477
U.S. at 250 r¡- 5, 106 S.Ct. 2505. What time
will be adequate may va-rJ¡, however, and
where it is clea¡ that the defendant cannot
defeat the motion by showing facts su-fficient
to require a tria-l for resolution, suûìmary
judgment may be granted notwithstanding the
absence of discovery. See Gottlieb v. County
of Orange,84 F.3d 511, 519 (2d Cir.1996).

[2] The Court must consider several factors
in deterrnining whether to grant srrnrmary
judgment in the absence of discovery: (1)

whether the lack of discovery was in any way
due to fault or delay on the part of the
nonmovant; (2) whether the nonmovant frled a
su,ffrcient Rule 56(f) affrdavit explaining: (Ð
what facts are sought and how they are to be
obtained, (ii) how those facts are reasonably
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expected to create a genuine issue of material
fact, (iii) what effort the affrant has made to
obtain them, and (iv) why the affrant was
unsuccessful in those efforts; and (3) whether
the nonmovant provided any basis for its
belief that furLher discovery would alter the
outcome of the srunmary judgment motion.
See Berger v. United States, 87 F.3d 60, 65 (2d

Cir.1996); Meloff v. New York Life Ins. Co.,
51 F.3d 372,375 (2d Ctu.1995).

[3][4] Here, the absence of discovery does not
present an obstacle to the grantilg of partial
srunmarJ¡ judgment on liability. None of the
above factors apply here as the relevant terms
of the Leases are not in controversy. What is
in dispute, rather, are the legal inferences to
be drawn from undisputed telurs to determine
the validity, meaning and scope of the two
agreements: the Leases and the Letter
Agreement. In addition, given the e>rplicit
irrtegration clause in the Leases (Seery Aff.,
Ex. 1-3, 10, 11 at $ 29.7), no parol evidence,
which could require fact discovery, should be
considered in interpreting the Leases. tFNl3l
At any rate, Defendants have not filed a Rule
56(f) affidavit or otherwise clairned that they
lack adequate information to oppose the
motion" and thus have waived any clairn that
adjudication of Plaintiffs motion should await
frirther discovery.

FNl3. The parol evidence rule generally prohibis
the inhoduction of extrinsic evidence to interpret an

otherwise unambiguous contract. Only recently the

Second Circuit has held that it is "well established

that a court may not admit exhinsic evidence in
order to determine the meaning of an unambiguous

contract." Omni Quarø v. CVS, 287 F-3d 61,64
(2d C1r.2002) (citing Seiden Assocs. v. ANC

Holdings, 959 F.2d 425, 428 (U Ctr.1992))-

B. Hell or High Water Clause

As noted above, the Iæases in question each
i¡rclude a provision that states:

The Lessee's obligation to pay all rent and
all other amounts due hereunder and to
perform all the terms hereof shall be
absolute and unconditional and shall not be
affected or reduced by any circumstances,
including (D any set-off, counterclaim,
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recoupment, defense or other right which the
lessee may have against the lessor....

+361 (Seery Af[., Exs. 1-3, 10, 11 at $ 7.5.)
tFN14l

FNl4. As also noted above, the parties apparently

attached particular importance to this clause, as it
among the handful of provisions in the lengthy

contract printed entirely in upper-case type. See

note 4 above.

New York law holds as a basic tenet the
"eminently sensible proposition" that when
parties set down their agreement in a clear,
complete document, their writing should as a
rr¡le be enforced according to its terms.
Refinemet Int'l Co. v. Eastbourne N.V., 25
F.3d 105, 108 (2d Cir.1994) (citing W.W.W.
Assocs., Inc. v. Giancontieri, 77 N.Y.2d I57,
t62, 565 N.Y.S.2d 440, 566 N.E.zd 639
(1990)). For the purposes of a sumrnary
judgment motion, the Courb must decide
whether sigaifrcant contractual ambiguity
edsts. Echelon Int'l Corp. v. America West
Airlines, 85 F.Supp.2d 313, 317
(S.D.N.Y.2000) (citine Giles v. City of New
York, 41 F.Supp.2d 308, 318 (S.D.N.Y.1999).
If the language of the contract is
"ulambiguous and conveys a defrnite
meaning," then the interpretation of the
contract is a question of law for the court.
Bourne v. Walt Disney Co., 68 F.3d 621, 629
(2d Ctu.1995) (citations omitted). If the terms
are not clear, the interpretation ofthe contract
becomes a question of fact for the jury and
extrinsic evidence of the parties' intent is
admissible. Id. Further, a court may not draw
any inference or give any construction to the
terms of a written contract that may conflict
with the clearly expressed language of the
written agreement. See, e.g., General Elec. v.
Compagnie Euralair, 945 F.Supp. 527, 529
(S. D.N.Y. 1996) (citation omitted).

[5] As a general ruìe, leases containing hell
or high water clauses are enforceable even in
the face of defau-lts by the party seeking to
enforce them. See, e.g., Window Headquarters
v. MAI Basic Four, 1994 WL 673519 at * 12
(S.D.N.Y. Dec.l, 1994) (finding hell or high
water clauses customar¡l and routinely
enforced in computer rental industry); Netrix
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Leasirrg v. K.S. Telecom, 2001 WL 228362 at
*5 (S.D.N.Y. Mar.?, 2001) (upholding hell or
high water clause in third-party fi,nance lease
for telephone network equipment); Siemens
Credit Corp. v. American TYansit Ins., 2001
WL 40775 at *l-2 (S.D.N.Y. Jan.17, 2001)
(upholding hell or high water clause in finance
lease and directing srunmarJ¡ judgment for
plaintifi); Rhythm & Hues v. Terminal
Marketing Co., 2002 WL 1343759 at {<5

(S.D.N.Y. June 19, 2002) (stating hell or high
water leases are generally enforceable). See
also R. Contino, Legal and Financial Aspects
of Equipment Leasing Tïansactions 29, 87-88
(1979) (frnance leases containing hell or high
water clauses are strictly enforced).

[6] The terms of the instant provision could
not be clearer. The obligation to pay rent is
"absolute and unconditional and shall not be
affected or reduced by any circumstances,
including ¿rny set-off, counterclairn,
recoupment, defense or other right." The
provision is supported by a specifrc disclai¡ner
provision, discussed below, as well as an
explicit merger clause, and there are no terms
within the Leases that appear to conflict with
this urambiguous obligation to pay rent.
Therefore, under the clear terms of the Leases,
the Court finds that the undisputed material
facts establish that Defendants have not
fulfrlled their obligation to pay the rent due.

Defendants' failure to comply with the
unambiguous terms of the contract
accordingly requires partial srunmar5/
judgment for Plaintiff u¡ùess the original
contractual provisions have been materially
modified by the Letter Agreement.

*362 C. The Letter Agreement

[7] Defendants maintain that even if the
clauses in the original læases are found to
require Defendants to pay rent, these terms no
Ionger apply, because the Leases were
modiñed by the June 2L, 200I, Letter
Agreerrrent in such a way as to preclude
sunmarJ¡ judgment for the rent due under the
Leases. tFNl5l
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Agreement is a valid modification of the original
Leases, indeed basing its own calculation of
TACA's unpaid rent obligations on the June 21,

2001, modifications. (Pl.'s Mem. for Partial

Summ. J. at 16).

As stated above, the Letter Agreement
allows for reduced rent payments in the near-
term and provides a modifred partially-
deferred rent-payment schedule. Cl,etter
Agreement, Schedule 1.) The Letter
Agreement also provides:

We acknowledge and understand the
concerîs expressed in paragraphs 4 of your
Ietters of June I5, 20OL and Jr¡ne 18, 2001
concerning eventual arrangements in
respect of the Aircraft, and the MSN 142
Aircraft. We reserve the right to continue
working towards a solution which would
allow TACA to terminate the leases ... in a
manner and pursuant to conditions
acceptable to C-S Aviation Services and its
lenders and we respectñrlly request that you
consider in good faith any proposal made for
such pur¡loses.

(Seery Aff. Ex. 15 at2)

TACA and JHM Cargo claim that evidence
submitted by Federico Bloch, TACA's Chief
Executive Officer, demonstrates "that C-S,
and Lessors breachedthe June 2I,2001 Iætter
Agreement on June 28, 2001, by categorically
refusing to consider in good faith any proposal
from Lessee that involved terminating
Lessees' status as lessee under the Aircraft
L€ases." (Defs.' Mem. Opp. Partiat SJ at 12,
citing Bloch Aff. at n 32-34,41 and 45.) As a
consequence, they claim, they are relieved of
their obligation to pay rent.

This argument is unavailing. The Iætter
Agreement is clear that "except as expressly
modified ... each of the lease agreements ...

remainlsl in frrll force and effect without
modification or amendment." (Bloch Aff. Ex.
V, { 6.) Nothing in the Letter Agreement
suggests a waiver ofrights or rescission ofthe
original Leases except as to those issues
specifrcally covered in the Letter Agreement.
Although the Letter Agreement defers certain
specifrc rent payments that would otherwise
have been due from Defendants, nothing in itFNls. Wells Fargo concedes that the Letter
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remotely indicates a modification of the hell or
high water provisions of the origina-I contracts,
or cancels Wells Fargo's absolute right to
collect the rescheduled rent payments. The
fact that Wells Fargo agreed to accomrnodate
Defendants by deferring certain payments,
subject to the payrnent of interest and
compliance with a modifred payment schedule,
does not abrogate any other provision of the
Leases.

Nor does Wells Fargo's agreement to
consider the feasibility of substituting a new
lessee for the frnancially-strapped TACA mean
that if no suitable replacement was found,
Wells Fargo has forfeited its rights under the
Leases. The Letter Agreement obliges Wells
Fargo only "to consider in good faith any
proposal" for terminating the Leases. This
language places no obligation on C-S Aviation
or Wells Fargo to find an alternate lessee or
accept any lessee proposed by Defendants, or
indeed to do anything other than consider
options presented to it by Lessees. tFN16l
*363 Defendants attempt to circumvent this
plain language of the Letter Agreement by
arguing that Wells Fargo's denial of an
obligation to assist TACA in terrrinating the
Leases was, in itself, a breach of the
Agreement. (Defs.'Mem. Opp. Partial Summ.
J. at 13; Bloch Aff. at Í 55.) But there is
simply no language in the Letter Agreement
requiring the Lessor to assist the Lessees in
terminating the Leases.

FNl6. This clear interpretation is further supported

by a June 28, 2001, email sent from Jim Walsh to

Federico Bloch, which explicitly states "the basis

for the June 2l agreement ... was that TACA would

continue to pay currently, according to the schedule

outlined in the agreement ... until the leases were

terminated 'in a manner and pursuant to conditions

acceptable to C-S Aviation Services and its lenders.'
. 

@loch Atr Ex.W.)

Nor is there any evidence in the current
record to suggest that TACA proposed any
zubstitute lessees, or made any proposal to
terminate the leases, much less that any such
proposal was not considered in good faith by
Lessors. Defendants' proffered evidence tends
to show that C-S Aviation represented to
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TACA that it was attempting to assist them in
frnding others to take over the Leases at issue
either by sale, sublease, or direct lease (Bloch
A-ff. Exs. G, H, M, P) and that Wells Fargo
accepted less than firll payment (Seery Aff. Ex.
15 at 1). IIowever, neither Wells Fargo's
waiver of its right to full payment and
agreement to accommodate Defendants by
accepting less than the rent due, nor its
agreement to help frnd a substitute lessee,
entails that if those effort fail, Plaintiff has
then lost the rights it would have had under
the Leases. To draw such a conclusion would
be inconsistent with the language of the
Letter Agreement, and would attribute
illogical motivations to Wells Fargo. To
irnpose such an interpretation as a legal norm
would give parties to contracts a perverse
incentive not to accom¡nodate debtors on any
matter, lest they lose all that they had
origina[y bargained for.

Accordingly, as the materia-I terms of the
Letter Agreement were not breached by Wells
Fargo or C-S Aviation, and were indisputably
breached by Defendants, the Leases continue
to require payment of rent by Defendants.
Plaintiffs motion for parbial flrmrnarJ¡
judgment is therefore granted.

m. Motion to Dismiss Defendants'
Cor¡nterclaims and Third-Party Claims

A. Motion to Dismiss Standard

A motion to dismiss counterclaims is
governed by Rule 12(bX6) of the Federal Ru-les

of Civil Procedure. The Court must liberally
construe the clairn, accepting as true the facts
alleged, and dismiss the counterclaims only if
it is "beyond doubt that the plaintiff can prove
no set of facts in support of his claim which
wou.ld entitle hi:rr to relief." Lerman v. Bd. of
Electiorn of New York, 232 F.3d L35, L40 (2d

Cfu.2000). The court is not, however, required
to accept as true "concluÊions of law or
unwarranted deductions." First Nationwide
Bank v. GeIt Funding Corp., 27 F.3d 763,771
(2d Ctu.1994) (citations omitted). Moreover, in
deciding a motion to dismiss, a court may
coruult the text of documents incorporated by
reference or otherwise relied on in the
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complaint. Int'I Audiotext Network, Inc. v.
AT&T, 62 F.3d 69,72 (2d Cir.1995); Brass v.
Am. FiIm Techs., Inc., 987 F.zd I42, 150 (2d
Cir.1993).

B. Fraud and Misrepreseritation Claims

Defendants assert severa.l closely-related
fraud claims as cou¡rterclaims against Wells
Fargo or as third-party claims against C-S
Aviation. Though the particular elements of
these various clai¡ns differ in certain respects,
and Defendants' claims survive several
argrrments made by Wells Fargo and C-S
Aviation, all of the claims alike ultirnately
fail for the same reason Each of Defendants'
fraud theories requires +364 reasonable
reliance on the asserted representations or
omissions. Defendants, having expressly
disclaimed in the text of the Leases any
reliance on precisely the kinds of
misstatements they now clairn were made to
them, cannot as a matter of law establish that
they reasonably relied. Accordingly, their
claims for fraudulent inducement, fraudulent
misrepresentation, negligent
misrepresentation, and civil RICO violations
rnust all be dismissed.

(1) Fraudulent Inducement and Fraudulent
Misrepresentation

[8] To state a clairn for fraud a plaintiffmust
demonstrate (1) representation of a material
fact (2) falsity (3) scienter (4) reasonable
reliance and (5) injury. Manning v. Utilities
Mut. Ins. Co., Inc., 254 F.3d 387, 400 (2d
Cir.2001). Thus, to plead either fraudulent
misrepresentation or fraudulent inducement,
Defendants must allege that they reasonably
relied on fa-Ise representations made by Wells
Fargo or C-S Aviation. See, €.8., Fax
Telecommurricaciones Inc. v. AT & T, 138 F.3d
479,490 (2d Ctu.1998) (New York law requires
same elements for fraudulent
misrepresentation and fraudulent inducement)
(citing T\¡rtur v. Rothschild Registry Int'I, 26
F.3d 304, 310 (2d Cir.1994) (enumerating
elements of common law fraud under New
York law); Village of Chatham v. Board of
Fire Comm'rs, 90 A.D.2d 860, 456 N.Y.S.2d
494, 495 (3d Dep't 1982) (same for fraudulent
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misrepresentation); Stone v. Schulz, 237
A.D.2d 707, 647 N.Y.S.2d 822, 823 (2d Dep't
1996) (same for fraudu-lent inducement);
Pirurey v. Beckwith, 202 A.D.zd 767, 608
N.Y.S.2d 738, 739 (3d Dep't 1994) (same)).

(a) As an initial matter, the Court rejects
Wells Fargo's and C-S Aviation's arg'ument
that Defendants have failed to plead fraud
with su-ffrcient specificity to satisfu Fed. R. Civ
P. 9(b). Under Rule g(b), a plaintiff aileging
fraud must state "the circumstances
constituting fraud ... with particularity." This
exception to the genera-lly liberal standard of
pleading helps to ensure tJrat defendants
receive fair notice of allegations of fraud and
to protect them from the harm to reputation or
goodwill that can result from such allegations.
Since "[i]t is a serious matter to charge a
person with fraud,l' a plaintiff is not per:rnitted
to do so "unle6s he is in a position and is
willing to put himself on record as to what the
alleged fraud consists of speciñcally." Segal v.
Gordon, 467 F.zd 602, 607 (2d Cü.L972). See
DiVittorio v. Equidyne Extractive Industries,
822 F.2d L242, t247 (2d Ctu.1987).
Accordingly, except as to "matters peculiarly
within the opposing party's knowledge" for
which the allegations of fraud must be
accompanied by "a statement of the facts upon
which the belief is fou¡rded"--"la]llegations of
Í?aud cannot ordinariþ be based 'upon
information and belief.' " Luce v. Edelstein,
802 F.2d 49, 54 & n. 1 (2d Cir.1986) (internal
quotation marks and citations omitted).

Instead, the complaint must speciry the
"particulars" of the alleged fraud--including,
for example, the time, place, particular
individuals involved, and specific conduct at
iszue. Id. at 54. And while Fed.R.Civ.P. 9(b)
provides that "malice, intent, knowledge, or
other condition of mind ... may be averred-
generally," this standard for allegations
concerning state of mind does not give "license
to base claims of fraud on speculation and
conclusory allegations." Shields v. Citytrust
Bancorp, 25 F.3d 1L24, LL28 (2d Ctu.1994)
(internal quotation rnarks and citations
omitted). The plaintiff still must allege facts
grvir¡g rise to a "strong inference of fraudulent
intent," which may be satisfied "either (a) by
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atleging facts to show that defendants had
both motive and opportunity to commit fraud,
or (b) by alleging facts that constitute strong
ci¡cumstantia-l evidence *365 of conscious
misbehavior or recklessness." Id. However, a
generalized profrt motive that could be
irnputed to any for-profit comp¿ury, is
insufficient for pur¡loses of inferring scienter.
Chill v. General Electric Co., 101 F.3d 263,
268 (2d Ctu.1996).

Although the question is close, Defendants
adequately allege fraud under Rule 9(b). The
third-party complaint provides notice to C-S
Aviation of the nature of the alleged fraud,
which satisfies the core purpose of the Rule
9(b). Cosmas v. Ilassett, 886 F.2d 8, 11 (2d
Ctu.1989). Defendants state, in their Third-
Party Complaint, that a specific individual at
C-S Aviation, one Andrew Toutt, Vice
President of Technical Serwices, misled
another named individual, Roberto Escalante,
of JHM Cargo, when, beginning in Jarruary
1"998, Toutt represented to Escalante
maintenance costs for the aircraft of between
$1160 and $1355 per block hour, but did not
reveal that these costs were based on
mai¡rtenance done in India, although Toutt
knew that the costs of maintaining the aircraft
elsewhere were higher; that TACA and JHM
Cargo relied on these representations; and
that C-S Aviation knew that maintenance
costs were a signifrcant matter to Defendants.
(Third-Party Compl. at Ít[ 9-11, 13-16, 24,36,
39, 40, 44, 50,53-57,63, 94.)

ft) Tne argrrment that Defendants did not
adequately plead fraud because they did not
allege knowing misrepresentation of a
material fact is equally unavailing. (PI.'s
Mem. for Mot. to Dismiss at 11.) In its
counterclaims, TACA specifrcally alleges that
C-S Aviation, acting as an agent for Wells
Fargo, provided false or misleading
i¡formation about the maintenance costs, a
subject that they ctaim C-S Aviation both
knew was crucial to their decision to lease the
aircraft in order to induce TACA and JHM
Cargo to sign the Leases. (Countercl.{{ 10,

11, 15, L6, 26, 30-34, 37-39, 50, 52, 73, 75.)
TACA firrther clai¡ns that C-S Aviation knew
that "JHM lacked e>çertise ... [and] would
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have to look to C-S for trrrth.firl, accurate, and
complete information" in making their
decision (Countercl.Í 14.)

It is not clear whether Defendants mean to
allege that the historical rnaintenance costs
reported by C-S Aviation were literally false.
(Compare Defs.'Mem. Opp.Mot. to Dismiss at
6-7 with Pl.'s Mem. for Mot. to Dismiss at 11-
12; TY. at 10-15.) While Defendants do state
that the "initial representations" and
"continuing representations," both of which
include references to the historical
maintenance costs for the aircraft reported by
C-S Aviation, were "false," they appear to be
arguing not that the representations were
Iiterally false statements of what the
maintenance costs had been, but rather that
they were misleading because C-S Aviation
knew or should have known that the historical
costs were orùy relevant insofar as they could
be used to project future maintenance costs.
Defendants claim that the represented
historical costs were low only because engine
overhaul work had been performed in India,
where costs are unusually low, and that C-S
Aviation knew or should have known that
TACA would not be able to service the planes
there due to lax maintenance standards, which
would not meet regrrlatory obligations in the
Western hemisphere. (Cor¡ntercl. n 45-48;
Compl.Íf IL, 44.) tFNl7l These allegations
sufüce to *366 meet the requirement of
pleading knowing misrepresentation of a
material fact for the fraud claims.

FN17. Defendants' briefs could be read to suggest a

claim that the represen[ations as to maintenance

were also misleading in that C-S Aviation used

historical costs for maintaining the planes for
passenger transportation rather than for freight

operation. (Defs.' Mem. Opp. Mot. to Dismiss at

6.) Such a claim is not clearly alleged in the

counterclaim or third-party complaint, and it
¿rppears that both parties to the negotiation were

aware that the aircraft in fact had only been used in

the past for passenger operation, and were to be

converted by TACA to cargo use.

As reasonable reliance is a required element
of all of Defendants' fraud and
rnisrepresentation claims, it will be discussed
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below

(2) Negligent Misrepresentation

tgl To state a claim for negligent
misrepresentation under New York law, a
plaintiff must estabìish that (1) the defendant
had a duty, as a result of a. special
relationship, to give correct information; (2)

the defendant made a false representation
that he or she should have known was
inconect; (3) the information supplied in the
representation was known by the defendant to
be desired by the plaintiff for a serious
purTose; (4) the plaintiff intended to rely and
act upon it; and (5) the plaintiff reasonably
relied on it to his or her detriment. Hydro
Investors v. Tlafalgar Power Irc.,227 F.3d 8,
20 (2d Cir.2000). The alleged
misrepresentation must also be factual in
nature and not promissory or relating to
future events that might never come to
fruition. Id. (citing Murray v. Xerox Corp.,
811 F.2d 118, 123 (2d Cir.1987).

t10l Plaintitr ¿ugues that Defendants'
negligent misrepresentation claims must fail
because Defendants have not adequately
pleaded a special relationship between the
parties to the Leases. The special relationship
component of a negligent misrepresentation
claim was discussed in Kimmell v. Schaefer,
89 N.Y.2d 257,652 N.Y.S.2d 71,5,675 N.E.2d
450 (N.Y.1996)- In Kimmell, the Court of
Appeals held that whether a special
relationship exists between two parties is an
issue offact, to be governed by weighing three
factors: whether the person making the
representation held or appeared to hold
unique or special expertise; whether a special
relationship of trust or confrdence existed
between the parties; and whether the speaker
was awâre of the use to which the i¡form¿tion
would be put and supplied it for that purpose.
89 N.Y.zd at 257, 652 N.Y.S.Zd 7I5, 675
N.E.2d 450; Suez Equity Investors, L.P. v.
Toronto-Dominion Bank, 250 F.3d 87, 103 (2d

Cirf.2001) (citing Kimmell ).

The relationship between unaffrliated
busi¡ress entities negotiating a comrnercial
ai¡crafb lease would seem an unlikely
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candidate for being considered such a E¡ecial
relationship. While C-S Aviation could be
found to have special ex¡lertise in aviation
matters, its courrterparties here are
themselves specialized aviation companies.
Nor do Defendants plead that the parties had
any prior dealings that would have created
rìny relationship of particular trust and
confrdence between them. Nevertheless,
Defendants' counterclai¡n can be read to allege
a relationship between the parties that
extended beyond the typical arm's-length
business transaction TACA claims that C-S
Aviation, acting as Wells Fargo's agent, made
e:çert representations about maintenance
costs and that C-S Aviation was aware that
TACA would rely on those representations.
Moreover, TACA asserts that C-S Aviation
had unique extrlertise in the intended
conversion of Airbus 300 aircraft from
passenger to cargo use. TACA also maintains
that C-S Aviation made representations to
JHM Cargo's President Roberto Escalante
regarding the historical maintenance costs of
the aircraft knowing that JHM Cargo would
rely on C-S Aviation's asserted erçertise to
make their decisions *367 on Leases.
(Countercl.{{ 10, 13, 15.) It is also alleged
that Andy Toutt, who became C-S Aviation s

Vice President of Technical Services, as well
as "other agents of C-S" misrepresented the
historical maintenance costs and the good
mechanical condition of the planes to JHM
Cargo as well as to TACA (although those who
received this information within JHM Cargo
or TACA are not named). (Countercl.{ 13.)
Since the determination of whether a special
relationship exists is essentially a factual
inquirry, we will assume for present pu4)oses
that these somewhat sp¿rïse allegations
sufFrce, at least at the pleading stage, to
survive a motion to dismiss-

Once again, however, the reasonable
reliance element, discussed below, is fatal to
Defendants' clai¡n.

(3) RICO

In their Third-Party Complaint, Defendants
claim that C-S Aviation's alleged
misrepresentations violated the RICO statute,

@
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18 U.S.C. $ 1962(c). In support of their eivil
RICO clairn, Defendants allege:

Beginning at least in January 1998, C-S

com¡nítted multiple acts of mail and wire
fraud by using facsi¡nile machines, email
accounts and the United States Postal
Service facilities to deliver documents to
TACA and JHM that were false and
nisleading including, but not limited to: (1)

comparative performance models for the
4300 Aircraft and DC8 Aircraft; (2)

profrtability analyses for Aircraft operations
that include maintenanrce costs provided by
C-S; (3) documents containing
representations of maintenance costs for the
Aircraft; @) "Fact Sheets" with vital
i¡formation concerning the Aircra-ft
including maintenance prograns and-

conversion status reports; and (5) cha¡ts
that included information on maintenance
reserves. In addition, agents, employees,
and representatives of C-S including, but not
limited to, Andy Toutt repeatedly used
telephone services in the United States to
com:rrunicate the above-referenced and
additional false, misleading, and fraudulent
inforrnationto TACA and JHM.

(Third-Party Compl. f 94.) The false and
misleading statements alleged effectively
hinge on the same alleged misrepresentations
discussed above concerning the mainterurnce
costs associated with the aircraft.

The RICO statute makes it "urùawful for
any person employed by or associated with
any enterprise engaged in, or the activities of
which affect, interstate or foreign coûlmerce,
to conduct or participate, directly or indirectly,
in the conduct of such enterprise's affairs
through a pattern of racketeering activity," 18

U.S.C. $ 1962(c), and authorizes civil suits by
any person injured in his person or properfy
by such a violation, 18 U.S.C. $ 1964(c). To

establish a claim for a civil violation of $

1962(c), "a plaintiff must show that he was
injured by defendants' (1) conduct (2) of an
enterprise (3) through a pattern (4) of
racketeering activity." A-zrielli v. Cohen Law
Offices, 2L F.3d 512, 520 (2d Cir.1994)
(internal quotations omitted). "Racketeerilg
activity" under RICO is defined to include a

host of cri¡ninal offenses, which are in turn

defined by federal and state law
u.s.c. $ 1961(1).
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See 18

[11] Where mail or wire fraud is the RICO
predicate act, as Defendants here allege, a
plaintiff must show justifrable reliance to
establish causation. See Metromedia Co. v.
Fugazy, 983 F.zd 350, 368 (2d Cir.1992).
Thus, Defendants' fraud claims against C-S
Aviation under RICO must meet the same
standards of justifiable reliance as the various
common-law clairns discussed above. To that
issue we now turn.

*368 (4) Reasonable Reliance

[12] The critical issue for all of the above
fraud, RICO and negligent misrepresentation
claims is whether, in light of the explicit and
broad disclaimers in the Leases between
TACA and/or JHM Cargo and Wells Fargo,
Defendants can plead the required element of
reasonable reliance. Defendants claim that
they relied on C-S Aviation's oral
misrepresentation of maintenance costs in
signing the Leases and that the disclaimer is
insuffrcient as it does not explicitly disclairn
representations as to maintenance costs.
(Defs.'Mem. Opp. Mot. to Dismiss atZ'LI.)

t131t141 It is well-established, however, that
a party to a contract cannot rely on oral
representations where a contract specifically
disavows the incorporation of non-written
representations. Danann Realty Corp. v.
Ilarris, 5 N.Y.2d 3L7, 323, 184 N.Y.S.2d 599,
15? N.E.2d 597 (1959). Under New York law
if "a party to a contract specifically disclairns
reliance upon a representation in a contract,
that party cannot ... llater] assert that it was
fraudulently induced into signing the contract
by the very representation it has disclaimed-"
Grumman Allied Indus. v. Rohr Indus., 748
F.2d729,734(2d Cir.1984), citing Danann. In
Citibank v. Plapinger, 66 N.Y.2d 90, 495
N.y.s.2d 309, 485 N.E.zd 974 (1985), New
York extended the Danann rule, finding that
fraud in the inducement was blocked as a
defense, and affirming srunmaÐr judgment for
the plaintiff although the disclaimer in
question did not explicitly mention the
contested issue, but merely stated that the
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guarantee at issue was "absolute and
unconditional" irrespective of defenses. Id. at
94-95,495 N.Y.S.2d 309, 485 N.E.2d 974. See

also Harsco Corp. v. Segui, 91 F.3d 337, 346
(2d Ctu.1996) (dismissing fraudulent
inducement claim although disclaimer did not
speci-fically disclaim statements about Russian
businessX Lucas v. Oxigene, Inc., 1995 WL
520752 at +5 (S.D.N.Y. Aug.31, 1995) (parol
evidence excluded where plaintiff signed
disclaimer containing clause which directly
contradicted the alleged oral representations).
tFNl8l Further, New York courts have
recognized that "no particular words are
needed to transform a general disclaimer into
a specific one, and have excluded parol
evidence even when the contract did not
contain an express disavowa-l of reliance on
oral representations." Lucas, 1995 WL
520752 at *4. Finally, when applying the
Danann rule, we ¿tre advised that courts
should consider the texb of the agreement
compared to the representations claimed to be

fraudulent or negligent, while also considering
the arm's-length nature of the negotiation and
the sophistication of the parties, in order to
determine whether reliance was reasonable.
Ilarsco, 91F.3d at 345.

FNl8. Defendants' reliance on Centronics Fin. v.
El Conquistador Hotel, 573 F.zd 779, 782 (2d

Cir.1978), is misplaced. Centronics holds that

under New York law, a general merger clause

alone will not preclude proof by extrinsic evidence

of fraud in the inducement. tn that case, however,

there was no disclaimer of warranties such as the

one in this çase. Centronics itself takes note of the

Danarur rule, which the Second Circuit has since

applied in Harsco, 91 F.3d at 34546, holding that

where a seller disclaimed representations other than

those embodied in the agreement, the disclaimer put

the buyer on sufficient notice that oral

representations not in the agreement could not be

reasonably relied upon.

t15l Applyrng the Danann rule, as

interpreted by Plapinger, it is clear that the
exact words "maintenance costs" rreed not
appear in the disclaimer in order for
representations about maintenance to have
been disclaimed. Defendants are conect that
an overly broad disclaimer is i¡rsufficient.
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Barash v. Fennsylvania Term. Real Estate
Corp., 26 N.Y.2d 77, 86,308 N.Y.S.2d 649,
256 N.E.2d 707 (L970). It *369 does not
follow, however, that where a written contract
specifrcally identilies areas that are not the
subject of representations, a party can avoid
its specifically-negotiated contract obligations
by claiming a representation that is a slight
variant of the particular language disclaimed
in the contract.

Here, the disclaimer provision is
sirnultaneously very broad and very
particular. In general terms it disavows all
representations not expressly made in the
contract, but it is not merely a blanket denial.
Rather, it specifically lists a variety of
significant promises that are explicitly not
made, including representations regarding
airworthiness, value, durability, compliance
with specifications, condition, operation,
fitness for use for a particul¿rr purpose, Sualif
of material or worli¡nanship, and absence from
defects. Although Defendants argue that the
definitions of the terms disclaimed are for a
jury to decide, the Couri flrnds that
maintenance costs are logically an aspect of
"condition," "durability," and "operation or
frtness for use." If a plane frequently breaks
down or is in poor condition, its maintenance
costs will obviously go up. It is thus a logical
contradiction to e:pressly disavow any
promises about how often a plane will break
down, while at the same tirne promising that
the mainteruulce costs will be a frxed dollar
amount each month.

This conclusion is fu¡ther supported by the
plethora of other provisions in the Leases,
includ.ing that the clause leasing the aircraft
"as is, where is," the hell or high-water clause
for payment of rent, and the integration
clause. See Mizuna, Ltd. v. Crossland Fed.
Sav. Bank, 90 F.3d 650, 659 (2d Ctu.1996)
(citation omitted) (oral representations cannot
be squared with merger provision which
recites that the written contract is the
complete expression of the parties' agreement
and explicitly disavows oral agreements).

Further, if maintenance costs were as

critical to Defendants as they now claim, they
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were free to negotiate for an express wa:ranty
as to that issue in the Leases. In fact, the
Leases do include nurì.erous wa:n'anties on the
part of Wells Fargo for the benefit of Lessees,
irrcluding, among others things, that they
have the authority on behalf of the beneficiary
to enter irrto the Lease, that they have good
title to the aircraft, and that the Lease will
rrot violate any provision of U.S. banking
laws. (Seery Aff. Exs. 1-3, Ex. 11, Ex. 12 at n
3.2.) Sophisticated business entities, when put
on notice of the existence of material facts
which have not been documented, assume the
business risk that the facts may not be as
represented because "a party will not be heard
to complain that he has been defrauded when
it is his own evident lack of due care which is
responsible for his predicament." Laøatd
Freres & Co. v. Protective Life lxs., 108 F.3d
1531, 1543 (2d Cir.1997). Here, TACA claims
that the maintenance costs were critical to its
decision to enter the Leases; had the true facts
about the maintenance costs been revealed to
them, they clairn, they would not have leased
the ai¡craft. A6 aviation companies with
extensive experience operating airplanes,
Defendants were well aware of the factors that
could affect maintenance costs. Nevertheless,
they apparently made no effort to investigate
the conditions under which the represented
historical mai¡rtenance costs had been
achieved, or to demand any contractual
warranties or promises as to either past or
future maintenance costs. By not negotiating
for a wa:rranty for the maintenance costs,
while at the same time broadly disclaiming
having received or relied on closely related
representations, TACA assumed the business
risk that future maintenance costs may not be

comparable to the historical costs orally
represented to it.

Finally, these agreements, like those in
Plapinger, are contracts executed by *370

knowledgeable parties who negotiated at'
arïn's length. 66 N.Y.zd at 95, 495 N.Y.S.2d
309, 485 N.E.2d 974. Although the
information provided in TACA's affidavit
suggests that TACA may have been relatively
less sophisticated in its knowledge of aircraft
leasing and maintenance and may have relied
upon C-S Aviation's representations in
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making its decision to enter into the Leases, it
is manifestly unreasonable for an airline
comparry to avoid contractual duties by
arguing that it is uninformed about the details
of its own business. tFNlgl

FNl9. Defendants' reliance on GTE Automatic

Elec. v. Martin's lnc., 127 A.D.zd 545, 512

N.Y.S.2d 107 (tst Dep't 1987), is inapposite, as the

promissory notes at issue in that case did not

contain a specifrc disclaimer or other language to

bar parol evidence of fraudulent misrepresentation,

and the court distinguished Danann and Plapinger

on that basis. Here, given the sufhciently specific

disclaimer in the Leases, the Danann-Plapinger rule

applies.

Defendants rnaintair¡ however, that even if
the disclaimers in the Leases preclude their
fraud claims against Wells Fargo, the terms of
the Leases cannot benefit C-S Aviation, which
was not a sigrratory on the Leases. (Defs.'
Mem. Opp. Mot. to Dismiss at 7-8.) This
argument is unpersuasive. Defendants cannot
plead that they reasonably relied on
representations from C-S Aviation, Wells
Fargo's agent and trust beneficiary, in
entering the Leases with Wells Fargo that
specifically disclaim having received or relied
on precisely such representations. It is
irrelevant that C-S Aviation was not a
signatory to the contract in which Defendants
disclaimed the reliance it now says it placed.

General Motors v. Villa Marin Chewolet,
2000 WL 27L965 at *31-32 (E.D.N.Y. Mar.7,
2000), is instmctive. In General Motors, a
sublessor sued a sublessee for unpaid rent.
The sublessee, in turn, sued the principal of
the entity that owned the leased property,
allegtng that the principal had induced it to
enter the lease agreement through several
misrepresentations, although the principal
himself ïvas not a parLy to the lease
agreement. Relying on Harsco, 91 F.3d at
345, the court concluded that it is
unreasonable, as a matter of law, for a party
to clairn that it was fraudulently induced to
enter into a contract by a prior representation
of a third party where reliance was specifrcally
disclaimed in the agreement.
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The disclaimer of reliance in the instant
case is analogous to General Motors. First,
Defendants here, like plaintiffs in General
Motors, ctaim that the party it charges with
fraud may not rely on the disclaimer in the
Leases because it was not a sigrratory to the
Leases. Next, the sublease in General Motors
did not reserve any right to relY on
representations made by tJre principal, just as

neither the Leases nor the Letter Agreement
contain language preserving any reliance on
representations by C-S Aviation- Finally, the
close association between Wells Fargo and C-S

Aviation makes this an even stronger case

than General Motors for permitting C-S

Aviation to benefit from the disclairner.
Defendarrts seek to hold Wells Fargo
responsible for C-S Aviation's actions under a
principal-agent theory; they may not invoke
the principal-agent relationship when it suits
them and ignore it when it does not- Thus, C-

S Aviation, as an- agent/berreflciary of Wells
Fargo, can equally invoke the terms of the
disclaimer in the Leases-

As TACA and JHM Cargo's clairn of
reasonable reliance is contradicted by the
undisputed and unambiguous terms of the
contracts they sig¡red, they are foreclosed from
raising fraud and misrepresentation as a
defense. Accordingly, Wells Fargo's *371 and
C-S Aviation's motion to dismiss TACA and
JHM Cargo's claims of fraudulent
inducement, fraudulent misrepresentation,
negligent misrepresentation, and civil RICO
violations is granted.

C. New York General Business Law $ 349

t16l Defendants' fin-al counterclairn
maintains that Wells Fargo and C-S Aviation
violated New York's consumer proteetion law,
N.Y. Gen Bus. Law $ 349(a), which prohibits
"deceptive acts or practices in the conduct of
any business, trade or conunerce or in the
furnishing of any service in this state," and
which does not require reasonable reliance.
Stutman v. Chem. Bank, 95 N.Y.2d 24, 29,
709 N.y.s.2d 892, 731 N.E.2d 608 (2000).

Wells Fargo and C-S Aviation argue that
TACA and JHM Cargo have not suffrciently
alleged a deceptive practice within the
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meaning of this law and that the dispute at
issue is a "quintessential private business
dispute," which does not irnplicate the public
interest. (Pl.'s Mem. for Mot. to Dismiss at
23.)

To establish a claim under N.Y. Ger¡- Bus.
Law $ 349(a), a plaintiff must, at a minimum,
plead and prove that the conduct at issue is
consumer-oriented. Oswego Laborers' Local
214 v. Marine Midtand Bank, 85 N.Y.2d 20,
25, 623 N.Y.S.2d 529, 647 N.E.2d 741 (1995).

While the outer perirneter of $ 349 permits
clairns for deceptions perpetrated by one
business against another business that may
affect the public, see, e.g., Assocs. Capital
Servs. Corp. of New Jersey v. Fairway
Private Cars, 590 F.Supp. 10, l4-L5
(8.D.N.Y.1982), federal courts have held that
the statute requires the sort of offense to the
public interest that would trigger FTC
intervention under 15 U.S.C. $ 45. Genesco
Entm't v. Koch, 593 F.Supp. 743, 752
(S.D.N.Y.1984). In other words, the typical
violation contemplated by the statute involves
an individual consumer who is misled by a
seller of consumer goods, usually by way of
false and misleading advertising. Id. at 751.
Ttre statute's concern with individual
consnmers is further evidenced by the
remedies the statute provides, [FN20] the
derivation of the statute, tFN2lj and the case

law, which demonstrates that successfu-l
ptainti-ffs are uniforrnly those that bring
claims involving recunn'ing transactions where
the amount in controversy is small, íd. at 752,
and holds that business competitors have
standing to rely on the statute only ifthey can
prove that there has been harm to the public
at large. Secr¡ritron Magrralock v. Schnabolk,
65 F.3d 256,264 (2d Ctu.1995).

FN20. Section 349(h) provides parties with the

opportunity to receive the greater of actual damages

or $50.

FN2l. Section 349(h) is modeled primarily on the

Federal Trade Commission Act.

Defendants' claims carurot meet this
standard. The transaction described in the
instant clai¡ns is between two businesses, for a

@
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(Cite as: 247 F.Supp.zd 352, *371)

limited number of specifically-negotiated
transactions for substantial amounts of
money. The alleged fraudulent statements
attributed to C-S Aviation were not directed at
the general public, and indeed concerned
matters unique to the maintenance records of
the specific aircraft, involved in the Leases,
and not matters on which the general public
could in any way rely. Defendants have
alleged only upon "information and belief'
that C-S Aviation has made sirnilar deceptive
representations regarding maintenance costs
to "at least one other potential lessee."
(Countercl.{ 93.) Nor do Defendants a-llege
harrn to the consuming public; they merely
claim (somewhat dubiously) that C-S's conduct
has a "potentially significant negative impact
upon public safet¡r" (emphasis added).
(Countercl.{ 94.) These few transactions
between two businesses *372 entities, which
have not affected the public at large does not
su-ffi.ce to state a clairrr under New York's
consumer protection law.

Accordingly, the motion to dismiss this
claim is also granted.

CONCLUSION

WeIIs Fargo's motion for partial sumrnary
judgment for rent due under the Leases as

modified by the June 21, 200L, Letter
Agreement is granted. Wells Fargo motion to
dismiss Defendants' counterclaims and C-S

Aviation's motion to dismiss Defendants'
Third-Party Complaint are both granted in
full. The Clerk of the Court is respectfully
directed to enter judgment accordingly.

SO ORDERED

247 F.Supp.zd 352, RICO Bus.Disp.Guide
10,356

END OF DOCUMENT
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724 N.Y.S.2d 66
2001 N.Y. Slip Op. 03087

(Cite as: 282 4.D.2d527, 724 N.Y.S.2d 66)

Supreme Court, Appellate Division, Second
Department, New York.

WfT HOLDING CORP., Respondent,
v.

Kenneth KLEIN, et al., Appellants, et al.,
Defendants.

April9, 2001

Investor brought suit against representative
of cor¡roration into which it had invested
$ì500,000, corporation, and others alleging
fraud, breach of frduciary duty and other
claims. The Supreme Court, Suffolk County,
Gerard, J., denied motion to dis¡niss certain
claims, and defendants appealed. The
Supreme Court, Appellate Division, held that:
(1) allegations that representative of
corporation made false statements to induce
investor to purchase stock stated fraud claim;
(2) representative did not owe frduciary duty
with respect to arms-tength transaction; and
(3) absent some special relationship, negligent
rnisrepresentation claim wou-ld not lie.

Atrrmed as modified.

West Headnotes

[1] Fraud 32
t84k32
A cause of action alleging fraud does not lie
where tJre only fraud claim relates to a breach
of contract.

[2] Fraud t2
184k12
A present intent to deceive must be alleged
and a mere misrepresentation of an intention
to perform under the contract is insufücient to
allege fraud.

[3] Fraud 32
184k32
Misrepresentation of material fact, which is
collateral to the contract and serves as arr
i¡rducement for the contract, is sufficient to
sustain a cause of action alleging fraud.

Page 999

tB4t<24
Investor stated claim sor¡nding in Ílaud by
a-tleeing that representative induced it to
invest in corporation by making false
representations that corporation was in flrll
compliance with regrrlatory requirements and
that representative was principal shareholder
in corporation when he fact he still owed
money to third person for purchase of that
shareholder interest.

[5] Fraud 7
184k7
A frduciary relationship may exist where one
party reposes confidence in another and
reasonably relies on the other's superior
expertise or knowledge.

[6] Fraud 7
184k7
Arms-length business relationship does not
give rise to a frduciary obligation.

[7] F¡aud 7
184k7
Representative of corporation which induced
investor to purchase stock interest in
corporation did not owe fiduciary duty to
investor, based on past business associations
with investor's principals, as parties were
involved in arms-length business transaction
and all were sophisticated business people.

[8] Fraud 13(3)
184k13(3)
A claim alleeing negligent misrepresentation
must be based on some special relationship
which implies a close degtee of trust between
the plaintiffand the defendant.

**67 Hoftnan Pollok & Pickholz, LLP, New
York, N.Y. Marvin G. Pickholz and William
A. Rome of counsel), for appellants.

Scott M. Zucker, Lake Success, N.Y.
(Andrew B. Schultz of counsel), for respondent.

CORNELruS J. O'BRMN, J.P., SONDRA
MILLER, WLLIAM D. FREDMANN and
ROBERT W. SCHMIDT, JJ.

[4] Fraud 24
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(Cite as: 282 A.D.zd 52'1, *527, 724 N.Y.S.Zd 66, **67)

*527 In an action, inter alia, to recover
damages for ÍÏaud, the defendants Kenneth
Klein, Paul Wassenrran, First Providence
Financial *528 Group, Inc., First Providence
Financial Group, LLC, and Madison Avenue
Associates, LLC, appeal from so much of an
order of the Supreme Court, Suffolk County
(Gerard, J.), dated January 24,2000, as denied
those branches of their motion which were to
dismiss the fi¡st, third, fourth, fi-ft,h, sixth, and
seventh causes of action in the complaint
insofar as asserted against them.

ORDERED that the order is modifred, on the
law, by deleting the provisions thereof
denying the branches of the motion which
were to dismiss the third, fourth, and fi-fth
causes of action insofar as asserted against the
appellants and substituting therefor a
provision granting those branches of the
motion; as so modlfied, the order is affrrmed
insofar as appealed from, without costs or
disbu¡sements.

This action arises out of a.n agreement by
the plaintiff to purchase a stock interest in
F"irst Providence Financial Group, Inc.
(hereinafber FPFG). The plaintiff allegedly
paid $500,000 to FPFG and no stock was ever
transferred to it. The plaintiff alleges, inter
alia, that the defendant Kerureth Klein, in
order to benefit himself and the defendants
FPFG, Paul Wassennan, and Madison Avenue
Associates, LLC, fraudulently induced it to
enter into the agreement.

tllt2lt3l A cause of action alteging fraud does
not lie where the only fraud claim relates to a
breach of contract (see, Non- **68 Linear
Tbading Co. v. Braddis Assocs., 243 A-D.2d
L07,675 N.Y.S.2d 5; Gordon v. De Laurentiis
Corp., 141 4.D.2d 435,529 N.Y.S.2d 777). A
present intent to deceive must be alleged and
a mere misrepresentation of an intention to
perforrn under the contract is insuffrcient to
allege fraud (see, Non-Linear T?ading Co. v.
Braddis Assocs., supra, at 118, 675 N.Y.S.2d
5). Conversely, a misrepresentation of
material fact, which is collateral to the
eontract and serves as an inducement for the
contract, is sufücient to sustain a cause of
action alleging fraud (see, Deerfield

Page 1000

Communications Corp. v. Chesebrough-Ponds,
Inc., 68 N.Y.zd 954, 510 N.Y.S.2d 88, 502
N.E.2d 1003; First Bank of Ams. v. Motor Car
Funding, 257 A.D.2d 287, 690 N.Y.S.2d 17).

l4l The plaintiff alleges that, during
discussions with the plaintiffs president,
Michael Weiner, and its treasurer, Kevin
Held, Klein made misrepresentations of fact to
ilduce it to enter into an agreement with
FPFG. According to the plaintitr, Klein told
these representatives that he was a principal
shareholder in FPFG when he still owed
money to a third person for the purchase of
that shareholder i¡rterest. Klein also
allegedly stated that FPFG was in futl
compliance with regulatory requirements,
when in fact, ít needed an infusion of cash to
meet them. Accordingly, the Supreme Cor¡rt
properly denied *529 that branch of t,l-e
motion which was to dismiss the plaintiffs
cause of action sounding in fraud (see, First
Banh of Ams. v. Motor Car Funding, supra;
RI{B Enters. v. Ernst & Young, 182 A.D.2d
971,582 N.Y.S.2d 814).

t5lt6lt7l However, the Supreme Court er¡ed
in failing to disrniss the cause of action
against Klein to recover damages for breach of
fiduciary duty. A fiduciary relationship may
exist where one party reposes confrdence in
another and reasonably relies on the other's
superior expertise or knowledge (see, Wiener
v. Lazard Freres & Co., 24I 

^.D.zd 
LL4, 672

N.Y.S.2d 8; Penato v. George, 52 A.D.zd 939,
383 N.Y.S.2d 900), but an arms-length
business relationship does not give rise to a
frduciar¡r obligation (see, Wiener v. Lazard
Freres & Co., supra). In support of its claim
that Klein breached a fiduciary duty to it, the
plaintiff alleges that Klein, Weiner, and Held
had socialized together on seve¡al occ¿rsions.
They were also business acquaintances, and
Weiner and Klein had worked together on a
joint project while they both were part owners
of and working for different brokerage fir¡ns.
Under these circumstances, where the parties
were involved in an arms-length business
transaction involving the transfer of stocks,
and where all were sophisticated business
people, the plaintiffs cause of action to
recover damages for breach of frduciary duty

(C) 2005 Thomson/West. No Ctairnto Orig. U.S. Govt. Wo
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should have been dismissed (see, Wiener v.
Lazard Freres Co., supra; L. Magarian & Co.

v. Tirnberland Co., 245 A.D-Z| 69, 70, 665
N.Y.S.2d 413). As there is no cause of action
to recover damages for breach of fiduciary
duty, the plaintiffs cause of action against
Wasserman for aiding and abetting a breach
of a fiduciary duty should also have been
dismissed.

t8l A claim alleging negligent
misrepresentation must also be based on some

special relationship which implies a close

deg¡ee of trust between the plaintiff and the
defendant (see, Pappas v. Hanow Stores, 140

A.D.2d 501, 528 N.Y.S.2d 404). Accordingly,
the Supreme Court ened in faiting to disrniss
this cause of action as well.

The appellants' remaining contentions are
without merit.

282 
^.D.zd 

527, 724 N.Y.S.2d 66, 2001 N.Y
SIip Op. 03087

END OF DOCUMENT
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(e) FinaI Judgment. Final judgments after default
may be entered by the court at any time, but nojudg-
ment may be entered against an infant or incompetent
person unless represented in the action by a general

guardian, committee, conservator, or other repre-

sentative who has appeared in it or unless the court
has made an order under rule I .21 0(b) providing that
no representative is necessary for the infant or
incompetent. If it is necessary to take an account or
to determine the amount of damages or to establish
the truth ofany averment by evidence or to make an

investigation of any other matter to enable the court
to enterjudgment or to effectuate it, the court may
receive affidavits, make references, or conduct
hearings as it deems necessary and shall accord a

right of trial by jury to the parties when required by
the Constitution or any statute.

Court Commentary

1984 Amendmenl Subdivision (c) is amended to change the
method by which the clerk handles papers frled after a default is

entered. Instead ofretuming the papers to the parry in default, the
clerk will now be required to file them and merely noti$ the party
that a delault has been entered. The party can then take whatever
action the party believes is appropriate.

This is to enable the court to judge the effect, if any, of the
fi[ing ofany paper upon the default and the propriety ofentering
hnal judgment without notice to the party against whom the
default was entered

RULE I.5TO. SUMMÄRY JUDGMENT

(a) For Claimant. A party seeking to recover
upon a claim, counterclaim, crossclaim, or third-party
claim or to obtain a declaratory judgment may move
for a summaryjudgment in that party's favor upon all
or any part thereof with or without supporting affi-
davits at any time after the expiration of 20 days

from the commencement of the action or after service

of a motion for summary judgment by the adverse
party.

(b) For Defending Party. A party against whom
a claim, counterclaim, crossclaim, or third-party
claim is asserted or a declaratoryjudgment is sought
may move for a summary judgment in that party's
favor as to all or any part thereof at any time with or
without supporting affi davits.

(c) Motion and Proceedings Thereon. The
motion shall state with particularity the grounds upon

which it is based and the substantial matters of law
to be argued and shall be served at least 20 days
before the time fixed for the hearing. The adverse
party may serve opposing affidavits by mailing the
affidavits at least 5 days prior to the day of the
hearing, or by delivering the afhdavits to the
movant's attorney no later than 5:00 p.m. two bus-
iness days prior to the day ofhearing. Thejudgment
sought shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and
admissions on hle together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party ís entitled to a judg-
ment as a matter of law. A summary judgment,

interlocutory in character, may be rendered on the
issue of liability alone although there is a genuine

issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. On
motion under this rule if judgment is not rendered
upon the whole case or for all the relief asked and a
trial or the taking of testimony and a final hearing is
necessary, the court at the hearing of the motion, by
examining the pleadings and the evidence before it
and by interrogating counsel, shall ascertain, if
practicable, what material facts exist without sub-
stantial controversy and what material facts are

actually and in good faith controverted. It shall
thereupon make an order speciffing the facts that
appear without substantial controversy, including the
extent to which the amount of damages or other
reliefis not in controversy, and directing such further
proceedings in the action as arejust. On the trial or
final hearing ofthe action the facts so specified shall
be deemed established, and the trial or fìnal hearing
shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony.
Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as

would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testiff
to the matters stated therein. Sworn or certified
copies ofall papers or parts thereofreferred to in an

affidavit shall be attached thereto or served
therewith, The court may permit affidavits to be

supplemented or opposed by depositions, answers to
intenogatories, or by further affidavits.

(f) Whcn Affidavits Are Unavailable. If it

CIV-64

16div002993



appears from the affidavits of a party opposing the
motion that the parfy cannot for reasons stated
present by affidavit facts essential to justifu oppo-
sition, the court may refuse the application for
judgment or may order a continuance to permit
alfidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as

is just.

(g) Affidavits Made in Bad Faith. If it appears
to the satisfaction ofthe court at any time that any of
the affidavits presented pursuant to this rule are
presented in bad faith or solely for the purpose of
delay, the court shall forthwith order the party
employing them to pay to the other party the amount
of the reasonable expenses which the filing of the
affidavits caused the other party to incur, including
reasonable attorneys' fees, and any offending party
or attorney may be adjudged guilty of contempt.

Committee Notes

1976 Amendment Subdivision (c) has been amended to
require a movant to state with particularity the grounds and legal
authority which the movant will rely upon in seeking summary
judgment. This amendrnent will eliminate surprise and bring the
summary judgment rule into conlomity with the identical
provision in rule I - 140(b) lvith respect to motions to dismiss.

1992 Àmcndment. 'I'he amendment to subdivision (c) will
require timely seruice of opposing afhdavits, whether by mail or
by delivery, prior to the day of the hearing on a motion lor
summary judgment.

RULE T.520. VIEW

Upon motion of either party the jury may be taken
to view the premises or place in question or any
property, matter, or thing relating to the controversy
between the parties when it appears that view is

necessary to ajust decision; but the party making the
motion shall advance a sum sufficient to defray the
expenses ofthejury and the officer who attends them
in taking the view, which expense shall be taxed as

costs ifthe party who advanced it prevails.

RULE 1.525. MOTIONS FOR COSTS AND
ATTORNEYS' FEES

Any party seeking a judgment taxing costs,
atlorneys' fees, or both shall serye a motion within
30 days after filing of the judgment, including a
judgment of dismissal, or the service of a notice of

voluntary dismissal

Committee Notes

2000 Adoption. This rule ¡s intended to establish a time
requirement to serve mot¡ons for costs and attomeys' fees.

Court Commentary

2000 Adoption. This rule only estabfishes time requirements
lor filing motions for costs, attomeys' fees, or both, and in no way
affects or ovemrles the pleading re4uirements outlined by this
CourlínStockmanv. Downs,573 So.2d 835 (Fla. l99l).

RULE 1.530. MOTIONS FOR NEW TRJAL
AND REHEARING;
AMENDMENTS OF
JUDGMENTS

(a) Jury and Non-Jury Actions. A newtrial may
be granted to all or any ofthe parties and on all or a
part of the issues. On a motion for a rehearing of
matters heard without a jury, including summary
judgments, the court may open the judgment if one
has been entered, take additional testimony, and
enter a new judgment.

(b) Time for Motion. A motion for new trial or
for rehearing shall be served not later than 10 days
after the return ofthe verdict in ajury action or the
date of filing of the judgment in a non-jury action. A
timely motion may be amended to state newgrounds
in the discretion of the court at any time before the
motion is determined.

(c) Time for Serving Affidavits. When a motion
for a new trial is based on affidavits, the affidavits
shall be served with the motion. The opposing party
has 10 days after such service within which to serve
opposing affidavits, which period may be extended
for an additional period not exceeding 20 days either
by the court for good cause shown or by the parties
by written stipulation. The court may permit reply
affidavits.

(d) On Initiative of Court. Not laterthan l0days
after entry ofjudgment or within the time of ruling
on a timely motion for a rehearing or a new trial
made by a party, the court of its own initiative may

order a rehearing or a new trial for any reason for
which it might have granted a rehearing or a new

trial on motion of a party.

CIV-65
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2003 WL 24299377 (Fla.Cir.Ct.) (Partial Expert Testimony)
Circuit Court of Florida.

Palm Beach County

COLEMAN,
v.

Morgan STANLEY.

No. 2003CA005045 AZ.
2003.

(Partial Testimony of Blaine F. Nye, Ph.D.)

Case Type: Fraud & Misrepresentation >> Business
Case Type: Fraud & Misrepresentation >> Fraud - Fraud & Misrepresentation
Case Type: Securities >> Securities Fraud
Jurisdiction: Palm Beach County, Florida
Name of Expert: Blaine F. Nye, Ph.D.
Area of Expertise: Accounting & Finance >> Economics/Economist

Representing: Unknown

MR. SCAROLA: -Thank you, Your Honor. And the clerk has already been provided with copies of each of those
exhibits.

MR. MARMER: Your Honor, CPH calls Dr. Nye.

THE COURT: Where is Dr. Nye?

Come on up, sir.

And raise your right hand.

Do you swear to tell the truth, the whole truth and nothing but the truth?

THE WITNESS: I do.

THE COURT: Thank you, sir, have a seat right here.

THEREUPON,

BLAINE F. NYE having been first duly sworn, was examined and testified as follows:

THE COURT: Can you all run up real quick?

(A bench conference occurred as follows:)
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THE COURT: Can they see the notes on the podium? Can they read your notes? You might want to back it up a tad.

(The bench conference ended.)

DIRECT EXAMINATION

BY MR. MARMER:

Q. Would you please introduce yourself to the ladies and gentlemen of the jury, tell them your full name and where
you reside?

A. The full name is Blaine Francis Nye, that's Frances with an I. I reside at Menlo Park, California.

Q. What is your occupation?

A. I'm a financial economist.

Q. What does that mean?

A. That's a tough one. Financial economics is, in a word, intertemporal economics. It's a demand in pricing for money
over time. Basically, it's a science of investment. How much do I invest now to optimize my life time utility kind of things.

Q. Dr. Nye, please explain to the jury what you were asked to do in this litigation.

A. I was asked to estimate the damages suffered by CPH, Coleman (Parent) Holdings when they received 14.1 million
shares of Sunbeam stock in partial exchange for their 44 plus million shares of -- or 82 percent interest The Coleman
Company.

Q. Now, before we discuss the work that you did in this litigation, let's review briefly your background starting with
college. What college did you attend?

A. I attended Stanford University as an undergraduate.

Q. What was your major?

A. Majored in physics.

Q. When did you receive your undergraduate degree from Stanford?

A. 1968.

Q. After you graduated from Stanford in 1968 what did you do?

A. For the first nine years I played professional football with the Dallas Cowboys.

Q. What position?

A. Right guard.
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Q. And did you play in any Superbowls?

A. Three. Only won one of them, but we played in three of them.

Q. What was your last game?

A. The last game I played in was the January Pro Bowl in Seattle.

Q. Why did you leave professional football?

A. My kids got tired of moving. I was getting a little older and I hadn't been really hurt bad, except my feelings every
once in a while. So it just seemed like it was time to move on.

Q. While you were playing football with the Cowboys, were you doing anything else from a professional point of view?

A. The first two off seasons it was basically in those days it was a July-to-January job. It wasn't all year round like it
is now.

The first two off seasons I went to graduate school in physics. I was in the Ph.D program at the University of Washington
and planned to be a physics Professor. So that was the first two years, but by 1970 the job market for physics faculty was
just about zero. So I had a wife and a couple of kids, I decided I better go back to business school.

So for the next four years I went back to Stanford Graduate School of Business and received an MBA in 1974. Then the
last two off seasons I worked as a corporate banking officer for Wells Fargo Bank. And during the season in Dallas I
taught in the MBA program at the University of Dallas. And that kind of piqued my interest. And I thought maybe I'd
go back -- business schools were still hiring -- maybe I'd go back, get a Ph.D, and that coincided with my retirement.

Q. Where did you go for your Ph.D?

A. Back at Stanford.

Q. What is a Ph.D?

A. It's literally a doctor of philosophy. I think basically it's studying the so-called frontiers of the discipline. It's a big
word, but, anyway, learning what there is to know about the discipline and making, in the form of your dissertation, a
novel or original contribution to the literature in that field.

Q. Now, did you teach while you were getting your degree?

A. Yes.

Q. And can you just briefly describe for the ladies and gentlemen of the jury the teaching experiences you had other than
what you described previously?

A. Well, I taught at the University of Santa Clara while I was writing my dissertation. I was doing course work. And
I taught there. I taught MBA in undergraduate in the core financial course. And then later on, I taught faculty at the
University of San Francisco in the late '80s. And after a couple of years of that they made me a full professor.
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And I was that for a couple of years, but then finally the consulting and the teaching was too much and I resigned. And
there again, I taught the core MBA financial course, advanced corporate finance and managerial economics.

Q. Now, after you left teaching, what did you do then on a -- for your professional occupation?

A. Well, it sort of coincided with it, but basically served as a consultant for a company called the Mack Group. I joined
them right as I went into the teaching work with the Ph.D.

And, again, by that time I had four kids and I was too old to be an assistant professor, so I went into consulting. The
teaching was parallel with these parallel tracks. So I worked for five years with a company called the Mack Group. And
they had a practice area called expert testimony and economic research. And with my credentials that's kind of where I
fit into. I did that until '86. And then made active Stanford Consulting Group, my own company. And I've been there
ever since.

Q. Are you the owner of Stanford Consulting Group?

A. My wife owns half of it, but, yes.

Q. How many employees does Stanford Consulting have?

A. Five full-time and payroll of 18 or 20.

Q. What are the qualifications of the people that you employ?

A. Entry people are called analysts. And they have undergraduate degrees in finance, economics, computer science,
something along those lines.

Then a full-time employee -- those people tend to work for a couple of years, go to college, get a masters degree and
come back, but full associate has at least a masters degree.

Q. What types of topics did you consult on?

A. Well, our product mix, I guess, if you call it that, over the last 15, 20 years has been, a big chunk of it has been
securities litigation work, basically expert analysis and testimony of things like materiality, causation, market efficiency
and damages in securities class actions.

Another broad area is intellectual property. Basically valuations and any damages related thereto of patent infringement,
copyright infringement, trademark infringement, trade secrets, that type of thing.

Another area is insurance economics. Done a lot of competitive rate work, appropriate premium rates for different
lines of insurance. I've done diagnostic studies of markets, level of competition in a market, effective taxation, optimal
regulation, those kind of things. Had a number of studies in that area and a number of rate cases.

Then the fourth thing would probably be a catchall, everything else, business valuation, antitrust, those kinds of things.

Q. Have you done any work on behalf of governmental agencies?

A. Yes.
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Q. What have you done just briefly?

A. We worked for the IRS quite a bit, the Internal Revenue Service. And that usually -- a lot of the work hinged around
the fact that American companies tend to have offshore insurance subsidiaries. And they pay them premiums to insure
their risk. And the IRS sometimes wonders if the premiums are appropriate and it isn't just an offshore funnel for profit.
So I've done some work there estimating appropriate premiums and risk transfer and those kinds of things.

We worked for the state, quite a bit for the state of New Jersey in their ongoing auto insurance debacle in rate hearings,
things like that. Done some work for the state of California, again, rate hearings regulation. Worked for both the
California and American Life and Property Casualty trade associations.

We did have one interesting assignment. We were hired by actually the Pennsylvania Medical Association, the
Pennsylvania Hospital Association and the Pennsylvania Trial Bar to do a diagnostic study of the Pennsylvania medical
malpractice insurance market. And those three got together, because the Senate president in Pennsylvania ordered them
to before he would act on any of their requests. So that was quite odd bed fellows. Those kinds of things.

Q. How long had you worked, consulted and taught in the field of finance and financial economics?

MR. HANSEN: Object, compound question.

THE COURT: Overruled.

You can answer it.

THE WITNESS: It's been mid '70s to now, about 30 years.

BY MR. MARMER:

Q. I'd like to turn now to your work in this matter. Have you analyzed the damages suffered by CPH in this case?

A. Yes.

Q. When were you retained to begin working on your analysis?

A. I believe it was spring of 2004.

Q. And are you being compensated for your work?

A. Yes.

Q. On what basis?

A. Hourly fees and out-of-pocket expenses.

Q. Now, before agreeing to serve as an expert witness in this case, did you have any relationship with CPH, Mr. Perelman
or any company related to

Mr. Perelman?
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A. No, I don't believe so.

Q. And are you anticipating after you conclude your testimony in this case having any relationship with CPH, Mr.
Perelman or any company affiliated with

Mr. Perelman?

A. No plans as I sit here, no.

Q. Is there compen -- is your compensation in any way whatsoever dependent upon the outcome of this case?

A. No.

Q. Dr. Nye, have you formed an opinion within a reasonable degree of certainty within your field of expertise concerning
the amount of damages that CPH has suffered?

A. Yes.

Q. And what is that opinion, sir?

A. That they have been damaged in the amount of 680 million dollars.

Q. I'd like to go through your analysis and have you explain it to the jury.

And if you would, sir, please begin by telling us what the first step is that you did in calculating your damage analysis.

A. Well, CPH received 14.1 million Sunbeam shares. The first step is to estimate the value of those shares.

Q. And so you have -- I'm sorry, 14 you said you're going to have to --

Can you see this, Your Honor?

THE COURT: Yes.

BY MR. MARMER:

Q. You're going to have to come up with the value for those shares. How did you go about figuring out what the expected
value of those shares would be?

A. Well, the shares that CPH received was a share in the Sunbeam/Coleman combination, that company, Sunbeam with
Coleman in it. And, basically, beginning March 2nd, when the announcement of the acquisition was made, and the days
thereafter announcements that any necessary funding would be in place to make sure that the acquisition occurred, the
market began to price Sunbeam as the combination of Sunbeam and Coleman.

MR. HANSEN: Could we have a date as the valuation taking place? From this witness?

THE COURT: Which?

MR. HANSEN: Estimated valuation date.
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THE COURT: Well, I don't think we've gotten there yet. So I would overrule it.

MR. MARMER: We haven't gotten there yet.

BY MR. MARMER:

Q. Please continue.

A. Where was I?

The market basically valued the Sunbeam/Coleman combination. And they valued them, you know, millions of investors
day by day valued this stock. And so I looked at the values from March 2nd to the date of the original acquisition
announcements through March 30th, the day the deal closed, used that period, took an average value over that period
as an estimate of the market value that millions of investors arrived at and used that as the estimate that investors such
as Coleman and Sunbeam would have arrived at in their negotiation as to the value of the company at that point in time.

Q. You mentioned that you're looking at market values, are market values subjective or objective?

A. Market values are extremely objective, that's what you get when you sell.

Q. And why is that, why is that an objective value?

A. I mean, that's actually the value. When you say what is the value, that's what you can get for it. When you go to the
marketplace, there it is, very objective, they give you the quote, you sell, you get it.

Q. You mentioned, sir, that you looked at market prices. I want to show you what is already in evidence as CPH Trial
Exhibit 1296 A.

MR. HANSEN: May we approach briefly, Your Honor?

THE COURT: Sure.

(A bench conference occurred as follows:)

THE COURT: Yes, sir.

MR. HANSEN: My concern, Your Honor, is he has to provide a valuation date. Otherwise, it's not competent evidence
until he says what date he provided a valuation as of. We have a serious issue about that. So unless he says he's doing it
as of March 2nd, as of February 27th, as of March 30th, we can't properly object.

I object to all this testimony coming until we have the predicate. If he were to say it's March 30th, that would be a new
opinion. If he were to say February 27th, which he said in his deposition, that would be a date ruled out by the Court.
So we need to steer this toward the particular day so we can lodge our appropriate objection.

THE COURT: As I understand it, your objection is that eventually he has to give us a date as to which the top number
is computed.
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MR. HANSEN: That's right, the expected value on date X. He can't say there's a bunch of market prices and that's what
people expected to get. Until we have that predicate, we can't know whether his testimony is admissible. I object to him
giving the testimony until he establishes the predicate. Once he establishes, I want an opportunity to approach.

MR. MARMER: The answer is: I'd like a chance to put my examination in in my order. There's no requirement that
we tell it in the sequence that Mr. Hansen requests.

THE COURT: I think that's right. You can object to any question that you think is not relevant, but I think we've got
to listen to the evidence. And I think what you're saying is at the end you're still going to have a motion to strike it or
a motion for directed verdict.

MR. HANSEN: Also, because I have to object on a timely basis, because he's making a subjective calculation as to
what people expected they would get, which is not competent Precision Reporting of South Florida, Inc. evidence under
Florida law. I believe as a predicate for the admissibility of his testimony, he has to establish, under Totale any other
related cases, that on March 30th or some other competent date there was an expected value set by the marketplace not
by someone's subjective hope.

THE COURT: The objection based on the average is really a motion for rehearing, which I would deny. We already
spoke about that issue.

(The bench conference ended.)

BY MR. MARMER:

Q. Dr. Nye, I have handed you CPH Trial Exhibit 1296 A. And if you could describe for the ladies and gentlemen of
the jury what that is?

A. 1296 A is a list of Sunbeam stock prices day by day beginning January 1st, 1996 and going through February 5th, 2001.

Q. Now, when you were calculating and figuring out a value of 14.1 million shares, what date or date ranges did you
use for that purpose?

A. I used -- I took an average value of March 2nd to March 30th.

Q. Do we have a graph that demonstrates that?

A. Yes.

Q. If you would please just describe for the ladies and gentlemen of the jury what it is that we're seeing?

Can you guys see this? Is it blocking this? We can move this over.

A. It's a bar graph of Sunbeam stock prices from March 2nd through March 30th, 1998.

Q. And can you explain to the ladies and gentlemen of the jury how it is that you decided to start your analysis over
here on March 2nd?
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A. Well, March 2nd is the first trading day, that's the day of the announcement that the market would have valued --
begun to value Sunbeam on a combined basis. In other words, it wasn't just Sunbeam anymore, it was Sunbeam with
the Coleman Company included with it. Any day before that is a different company, that's Sunbeam all by itself.

So from the 2nd on it starts the price of the combination. The first couple of days it's absorbing it, you know, the market.
The acquisition is not a sure thing, maybe the funding is not in place. I'm talking about March, 2nd, 3rd, 4th, in there
it's becoming used to -- the acquisition is becoming fairly certain. Then from those days thereon until March 18th it
trades as, you know, as the combination. And at March 19th that's an announcement, as I recall, that Sunbeam might
not make its first quarter revenues.

But they would be -- the first quarter the previous year and that long term they were okay and I think there were no
announced problems with earnings. Just they might not make their first quarter revenue target. That's the first chink in
the armor since this thing was announced that maybe Sunbeam fully turned around with Coleman added isn't quite as
any nifty as we thought. So the market takes it down about 10 percent and pretty much stays there through the close.

Q. When you say “the close,” what is the March 30 date?

A. That's the date the acquisition closes as I understand.

Q. And why didn't you use a date prior to this date?

A. Oh, that's -- the market price for Sunbeam prior to that date simply isn't what Coleman got, that's the price of Sunbeam
without Coleman. It's not the price of Sunbeam combined with Coleman.

Q. Now, you mentioned the price movement in this period here. What is it that the price movement is telling you about
the market's reaction to this transaction?

A. Well, the whole period tells you that the market very much approves of the transaction. I believe prior to March 2nd
Sunbeam was trading 40, 41, maybe 42. And then, bang, it pops up to over 50 upon the announcement. So the market
very much approved of the acquisition and what Sunbeam paid for it.

Q. Now, why is it, sir, that you decided to use an average for all of these dates?

A. According to financial principles or theory, stock prices move with the market, with the market line.

In other words, as the market goes up and down, they go up and down. And then -- and the market is fairly volatile, so
that can be fairly volatile. Those price changes, those are called systematic risk.

Got a frown.

Basically, that's the marker risk, the risk you can't avoid. In addition to, the market moves every day, on each and every
day the stock prices fairly and each day something new comes out about the company itself. And, obviously, if it's priced
fairly, then this can be good or bad, up or down. The next day, again, it's priced fairly, more news comes out and that
could be up or down.

So basically these company-specific -- this company-specific addition to the information set in the market makes the
stock move up or down normally a couple percent, could be as much as 10, though.
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So one of the reasons I took the -- and by the way, those company-specific deviations have an expectation of zero over
the long haul. They're equally up, equally down.

The reason I took the average -- is that what this question was?

Q. Yes.

A. What I did, why I took the average was I didn't want to accidentally pick a couple of days when it was up with
temporary company good news or a couple of days when it was down with company bad news. I simply averaged those
all, on average they're zero. You take an average, you get the core value of the company. And that value, without any
new information about the company, you know, is it well-suited through the month.

Q. And is there a chart that shows how you calculated this average?

A. I believe so.

Q. Okay. And can you just describe what this chart represents?

A. That's simply a tabular of the other chart, it's day-by-day the closing price for Sunbeam.

Q. How did you go about calculating the average? What is the actual mathematical process used?

A. I added them up and divided by 21. That's how many days there are.

Q. What does that produce?

A. I believe the average value over that period is $48.26.

Q. Dr. Nye, again, what is this 48.26? What is it that you're trying to figure out when you're using the 48.26? It's the
average, but what is the point of that?

A. I'm trying to find the value, the estimated value that Coleman and Sunbeam put on those shares when they negotiated
the deal. The value they put on a value of the share of the combined company. And I'm using the market's actual valuation
of the combined company, millions of investors day by day bidding on this stock and putting their two cents in and
valuing it objectively.

And I'm using that estimate as the best estimates of what two other rational and reasonable investors would come to,
and that would be Sunbeam and Coleman in valuing those shares as part of the acquisition.

Q. Dr. Nye, what do you then do? Once you've got the 14.1 million shares and the 48.26 average price of the shares,
what is the next step in the calculation?

A. The next step is simply to multiply those two numbers together.

Q. And what is the approximate total there?

A. 14 -- I'm sorry, I was going to repeat.

680 million dollars.
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Q. So you were about to say you just take --

A. 14.1 million shares, $48.26 a piece. That's a value of 680 million dollars. 680 plus.

Q. Now, let's go back to your damage analysis again. And tell us, you were just describing how you got to the first step.
So the first step was we just came up with what, 680, right?

A. Expected value of 680 million, yes.

Q. And what's the next step in your analysis, what do you do next?

A. Well, the next step is to determine the value of what CPH actually received.

Q. And how did you go about doing that?

A. My understanding is that it will be proved here in these proceedings that CPH was never able to realize any value
whatsoever from any of the shares and, therefore, what they effectively got was zero.

MR. HANSEN: Objection.

May we approach, Your Honor?

(A bench conference occurred as follows:)

MR. HANSEN: Your Honor, there's been no predicate established in connection with your motion in limine ruling in
terms of what Dr. Nye just said. He's assuming Your Honor said you can't use a valuation date for the value other than
the closing date until there's been a factual predicate proved. Thus far there has been no such proof. So he's jumping to
the conclusion of your motion in limine.

THE COURT: Is the legal objection hearsay or what?

MR. HANSEN: Incompetent expert testimony. Your Honor previously ruled that both expected and actual value have
to be assessed as of the same date. Motion in limine 16, Your Honor.

THE COURT: This is whose motion in limine 16?

MR. HANSEN: Coleman.

16, Your Honor, said that unless he's purporting to do an actual value different from the date of the closing --

MR. MARMER: Just a moment.

MR. HANSEN: The point, Your Honor, is that he can't just assume and then go forward to a subsequent date.

THE COURT: Sort of jumping ahead. Isn't -- maybe I've got to go back and look at my notes. I think all he's saying is
that there's going to be other evidence that what they received was zero.
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MR. HANSEN: What he's going to say is he's going to go forward in time at 2001 at the time of the bankruptcy to
value the shares at zero.

THE COURT: Are we going there with this witness?

MR. MARMER: Yes, but he's going to do it on an assumed basis through facts through other people. That's what
experts do all the time. They take certain facts that will be proved elsewhere in the trial and they apply their skill and
training. We've already done a proffer. Your Honor requested proffers from both sides. We submitted a proffer on both
sides what the evidence will show on that.

THE COURT: Are you going to be offering that information into evidence?

MR. MARMER: Yes, it is already there. And some of it is going to come from Mr. Gittis, but in terms of what is already
there, we already know in terms of Your Honor's orders that there was no way to do any sales prior. We have that
already established. As far as I know, there is absolutely no factual dispute about the reality that we got zero dollars for
our stock. This not a hotly contested issue.

MR. GORSUCH: This is a hotly contested issue as to whether they can sell it, Your Honor, and that has been fully
briefed in response to the Court's orders.

THE COURT: Okay. I would overrule the objection without prejudice to your moving to strike the testimony if there
isn't a factual basis laid or to move for a directed verdict.

MR. HANSEN: But, Your Honor said that he had to first establish a factual predicate. It isn't established.

THE COURT: I understand you disagree.

These are yours back, or you want me to keep them?

(The bench conference ended.)

BY MR. MARMER:

Q. Dr. Nye, we had just been talking about the CPH damages analysis and we had started with the 680 million dollar
expected value. We were now at the point at looking at what CPH actually received.

Would you just again explain what it is that you did or what you assumed in order to come up with the zero?

A. Basically, my assumption was that it would be proved here that CPH was never able to receive anything of value, never
realize any value from these shares. And, therefore, the value of that is zero. That's what they got. And the difference
then would be the damages.

Q. So the damages, because this is a zero, the damages are basically the same?

A. Right.

Q. Now, did you look at an alternate way of calculating CPH's damages, a second way of looking at this?

A. Yes.
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Q. Let's look at that. And if you would, please describe what the first step was that you used in calculating the alternate
CPH damages?

A. The first step, you know, is what they expected to get, what the expected value was.

Q. And how did you do that?

A. The expected value is identical. They did indeed receive 14.1 million shares and those shares did indeed have an average
value of 48.26 during the month of March. And the product of those two is what they expected to get or 680 million.

Q. So this number is the same in both of your damage?

A. Same number.

Q. What's the next step?

A. Under the next step is estimating what they received. And under this scenario I assumed -- estimate what they got.
And under this scenario I assumed that Sunbeam would have been able to register the Coleman/Sunbeam shares in as
timely a fashion as they registered the Coleman shares that they traded share for with the public and that registration
was effective December 6th, 1999. And they actually had the shares July 6th in 2000.

Q. I'm sorry, did you say July 6th?

A. I did, didn't I? I'm sorry, January 6th, 2000. So the assumption is had the Coleman shares been registered in that
timely of a way, they could have been sold uniformly over the first quarter of 2000, or at least 75 percent of them could.

Q. Why 75 percent?

A. There was a subsequent agreement in August of '98 that basically freed all the shares for sale, in other words, eliminated
the lockout on 7 percent of them. But on the other hand, the remaining 25 percent were to be locked out until August
of 2001, three years later.

So in this first quarter of 2000, only 75 percent would have been able to be sold.

Q. So what is approximately 75 percent of 14.1 million shares?

A. It's 10.5 to 10.6 million.

Q. And how did you go about calculating the value of the 75 percent of the 14.1 million shares which you're assuming
could have been sold in the first quarter of 2000?

A. Right. I assumed they could have been sold at the average value, average share price during the first quarter, which
by definition then basically just take the average share price times the number of shares.

Q. And do we have a graph showing the average share price during the first quarter of 2000?

A. Yes.
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MR. HANSEN: Your Honor, may we approach? Objection.

(A bench conference occurred as follows:)

THE COURT: Yes, sir.

MR. HANSEN: Again, in compliance with your order and we believe compliant with the law, if he's going to use that
date, he's not allowed to project into the future. We move to strike any testimony about sales into the future, and believe
that the only testimony he could offer would be testimony about what the sale was on that date.

THE COURT: What do you want to respond?

MR. MARMER: He's allowed to make professional judgments about how those stock could be sold. And that's what
he's doing. He'll explain that and I think we have discussed these issues several times.

THE COURT: Overruled.

(The bench conference ended.)

BY MR. MARMER:

Q. I think the last thing I asked you was: Is there a graph that shows the stock prices in the first quarter of 2000?

A. Yes.

Q. Would you just describe for the ladies and gentlemen of the jury what it is that this chart is showing?

A. That's just a bar chart of Sunbeam stock prices during the first quarter of 2000, the year 2000.

Q. And then how did you go about calculating the average?

A. Well, I added them up and divided by the number of trading days in the quarter.

Q. Same mathematical type of calculation you described before?

A. Simple averaging procedure.

Q. And, Dr. Nye, when you use that calculation, when you do that math, what does it turn out to be?

A. Average price is $4.35.

Q. $4.35.

And then what did you do with the other 25 percent?

A. The other 25 percent still was under restriction and would be until I believe August 2001, after the bankruptcy. So
there would have been no realizable value from those, so zero.

Q. Now, when you're trying to do this alternate damage calculation, how do these numbers fit together?
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A. Basically it's a 680 million, the value of the 14.1 million shares that they expected to get and did get less what the value
they realized, were able to realize from those shares.

Q. And what is that value, what is the -- what number do we need to use to solve for that?

A. The value would be $4.35 per share times the 10.5 to 10.6 million shares they could have sold. That number is 46
million dollars.

Q. And do the math for us, what do we come up with?

A. 680 minus 46 is 634, 634 million.

Q. Now, we've been looking at a lot of stock market data. And I wanted to ask you a question about the market, sir.
Are you familiar with the term the efficient capital markets hypotheses or the efficient market hypotheses?

A. Sure.

Q. Could you describe for us what that means?

A. Well, in a nutshell, it means that market prices fully reflect all publicly available information.

Q. And how does that efficient market hypotheses concept apply, if at all, to the analysis that you've undertaken?

A. Well, basically because the market is efficient, I can be confident that the stock market estimates fully reflects all
publicly available information and, therefore, is an objective, accurate price of the stock.

Q. Now, Dr. Nye, if you would, sir, I just want you to explain to the jury the differences between the two damage
calculations you made. In other words, just so it's clear, what is it that you're doing the alternate damage calculation?
And how is that different from what you did in the first damage calculation?

MR. HANSEN: Objection, asked and answered.

THE COURT: Overruled.

THE WITNESS: The alternative basically takes the damage under an assumption that something that didn't happen,
might have happened. Basically, that they could have got the shares registered in time to sell them. I assumed they'd have
to uniformly sell them over the first quarter, because, you know, a block sale at that point with a firm that dropped 50 to
31, you know, a fairly poor signal to market that maybe the captain was handing over the ship as he gets in the life boat.

Assuming they can sell them over the full quarter, at least ones they could sell and that would give them 46 million dollars
and use that as an estimate.

BY MR. MARMER:

Q. That produced your alternate damage figure of what?

A. 634 million.
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Q. And going back to your original damage figure, what is again the difference here from what you've just described,
how does that compare to what you just --

A. This damage is the full 680 million and it basically is what happened. In March they basically had some shares that
were worth 680 million dollars and they never realized a dime from them. So they basically suffered damages of 680
million dollars.

MR. MARMER: May I have a moment, Your Honor?

THE COURT: Uh-huh.

MR. MARMER: Thank you very much, Mr. Nye, no further questions.

THE COURT: Mr. Hansen, do you have questions?

MR. HANSEN: Might we take a break, Your Honor?

THE COURT: Sure, if you need to get set.

We will see you in 10 minutes. We won't talk to you, don't talk about the case. You want to bring in a snack, soda,
coffee or tea, feel free.

(Jury exits courtroom.)

THE COURT: Did you want Dr. Nye to step out or not?

MR. HANSEN: Probably, Your Honor.

THE COURT: Thank you, sir.

(Witness leaves courtroom. )

MR. SCAROLA: May we begin with some time estimate regarding cross examination so that we can begin to schedule
our next witness? If it's possible, now that direct has been heard, to give us any kind of estimate?

THE COURT: I thought the next witness was either Fogg depo or Mr. Gittis, I thought that's all we have left.

MR. SCAROLA: Correct.

MR. HANSEN: An hour or two, Your Honor, is my best estimate now. But I'd like to make a timely motion to strike
Dr. Nye's testimony.

THE COURT: What did you want to say in support of it, sir?

MR. GORSUCH: Your Honor, I'd like to renew our motions in limine 16 and 17 as well as our renewed motion to
exclude. I'll summarize it briefly orally. Happy to submit an additional writing if the Court thinks one will be helpful.

Legal deficiencies with the expected value analysis did not use, Totale, March 30th as required by law, did not use the
date of the deal at all. Admitted that on the stand. Said he was using an average. And he says, frankly, in his deposition
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as well he wasn't trying to estimate the value of the loss as of March 30th. Admits that. And offers no authority for using
his average. No authority whatsoever, Your Honor.

So it's based on a misconception of law. It's based on an attempt to get at a subjective value, Your Honor. Capturing
all of those average dates, what did they figure they'd get? That's his testimony. Can't use subjective value, Your Honor,
that's misconception and should be stricken.

And, Your Honor, as to, you know, he explained the March 19th drop as a reason why he used the average. And, in
fact, in his deposition he explains that was a partial revelation of the fraud. But, Your Honor, they still closed the deal
on March 30th, they chose to close the deal.

He testified about market efficiency, how it captures all publicly available information, March 30th reflected all publicly
available information on the date of the closing.

THE COURT: Including a little bit of the fraud.

MR. GORSUCH: Your Honor, they chose to go forward with the deal after the little bit of the fraud was disclosed.
They affirmed the deal, they didn't back out of it.

THE COURT: Are you saying that that somehow gives them a right for damages based on a little bit of fraud?

MR. GORSUCH: Your Honor, they could have backed out of the deal.

THE COURT: That's what you're saying: If you get a little bit of the fraud and you choose to stand on your contract,
somehow you've waived your right to damages based on a little bit of the fraud?

MR. GORSUCH: Your Honor, it's not waived anything, it's the expected value of the deal and the expected deal as
required by Totale is 494.

You can look back and figure subjectively what these people originally thought they were going to get. That's the
problem, once you say you can't count March 19th, can't hold that against them, you're in the line of subjective intentions
about what they originally thought they were going to get, not the deal they accepted on March 30th.

THE COURT: You think if they choose to stand on your contract, they cannot recover damages because of the little
bit of fraud that was revealed in that March 19th press release.

MR. GORSUCH: Your Honor, that is the law.

THE COURT: That's what you're arguing.

MR. GORSUCH: That is our position, they could have backed out of it. Totale couldn't be clearer. You have to use
the date of the deal. Every securities case this gentleman has testified in he used the date of the deal. We reviewed his
reports. This is a novel approach and it's done, as he admits in his deposition, over and over. I can cite you half a dozen
quotes where he says the reason why he did this, the reason why he averaged is he wanted to get at what the Plaintiffs
subjectively thought they were going to get when they signed the deal. They expected the run up. And that's what he was
trying to capture and uses the average because after March 19th he didn't think it reflected what they sjbectively thought
they were going to get. And I'd be happy to hand up quotes from his deposition.

THE COURT: What else did you want to argue?
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MR. GORSUCH: Your Honor, I'd like to argue as well if subjective intention on expectation values were relevant, he
ignored reams of record evidence to the contrary, that it wasn't 48.26 a share. We've talked in this courtroom about
them being happy with $30 a share. There's evidence as well that he ignored the 10-Q that was filed reflecting that the
expected value was 524 for the deal.

On the actual value analysis, Your Honor, he again failed to use the date of the deal as required by Totale, instead he
wants to hold us responsible for consequential losses, Your Honor, that is the whole market ride down, not the losses
that we proximally caused by a result of the fraud. He didn't do the events study we talked about.

Your Honor, it's true in out-of-pocket cases you can get consequential losses, benefit of the bargain, which Plaintiff has
elected under the restatement, you cannot get consequential losses you can only get proximal losses, attributable to the
fraud itself. And that is in section 549. It's in Totale and even in the one case they cite, they cite Silverberg, it's in the
gentleman's report, that's the case they purported to rely. It does allow consequential losses of the sort here, the whole
market ride down. But guess what, that's an out-of-pocket case and it specifically says in footnote 12, benefit of the
bargain is measured on the date of the deal and only the date of the deal and you don't get consequential losses.

If any further confirmation were necessary, the Court last week in Dura Pharmaceuticals ruled on this.

Finally, he violated your motion in limine 16. There is no competent evidence in the record at this stage that they couldn't
have sold before either December 6th or January 2001, there's no evidence at all. None.

And Your Honor, we don't believe there's going to be any competent evidence as a matter of law under section 41 --
not 144 -- 41 of the Securities Act the private sale to a competent institutional investor was possible here. And there's no
dispute about that that we think that's credible as a matter of law and no fact otherwise.

Finally, they impermissibly ignored record evidence again. He ignored the fact that Plaintiff still valued its shares at 450
million dollars. He said in his deposition he was going to ignore that evidence.

THE COURT: I don't know that that point is well taken.

Any other?

MR. GORSUCH: That's it.

MR. MARMER: These are all topics we have addressed many times with the Court.

The Court has already heard this Totale argument many, many times. We've had motions to reconsider that have been
denied. This is at least the third time we're now arguing the same point. We stand on our prior arguments.

Your Honor specifically directed the parties to do proffers on these subjects. We did a supplemental disclosure on that.
There was no challenge to our supplemental disclosure as inadequate. I submit they waived, but it was a well-taken
proffer.

MR. GORSUCH: Your Honor, Mr. Marmer misrepresents the record. The record is very clear we submitted a proffer
explaining why their analysis was flawed under section 41 of the Securities Act.

Your Honor, you've now had an opportunity to see just how fragile and really unlawful this testimony is. It's novel.
It's never been tested, this methodology. It's never been used in Florida. There's no record cite of any case in Florida
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adopting this kind of methodology in benefit of the bargain analysis. They wanted to come in and elect out-of-pocket
and seek consequential losses. In that kind of scenario they could have done that. We argued for that. They chose not
to and they have absolutely no authority in law that they've ever cited to this Court that you can sustain this testimony.
It's reversible error, Your Honor.

THE COURT: Okay, I would deny the motion to strike.

Do we want to take a couple of minutes and we'll be back?

(A recess was taken.)

THE COURT: Are we ready for the jurors? Who is doing the cross examination?

MR. HANSEN: I am, Your Honor.

THE COURT: That's fine. You want to get the jurors.

You don't have any papers on the podium, do you, Mr. Marmer?

MR. MARMER: No.

(Jury enters courtroom.)

THE COURT: Thank you.

Mr. Hansen, do you have some questions?

MR. HANSEN: Yes, Your Honor.

CROSS EXAMINATION

BY MR. HANSEN:

Q. Morning, Dr. Nye.

A. Morning, sir.

Q. My name is Mark Hansen. I represent Morgan Stanley. And I'd like to ask you some questions, sir.

Dr. Nye, as you've measured damages in this case you start with an expected value of Sunbeam shares, correct?

A. Correct.

Q. And then you subtract an actual value to reach a net figure of damages, correct?

A. That's correct.

Q. So if we could just, keeping track of this, call this in our expected column, you said expected value of the Sunbeam
shares was 680 million dollars. And the actual value years later was zero dollars, correct?
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A. Just actually what I said was that the realizable value to Coleman was zero.

Q. Did you make a calculation of what the actual value of the 14.1 million Sunbeam shares was at any point in time?

A. No.

Q. That's a no?

A. That's what I said.

Q. So you never made any effort to determine what the actual value of the shares CPH, the Plaintiff in this case, received
in the transaction, correct?

A. The actual value they received when they received them was 680 million dollars.

Q. That was the actual value?

A. The actual market expected, yes.

Q. But you said that was the expected value based on all information being factored into the stock price of over some
period?

A. They expected to get 14.1 million shares in Sunbeam/Coleman and the value of each of those shares as explained by
the market through the month of March the average value is 48.26 cents.

Q. What was the actual value of those shares if there weren't a fraud going on at Sunbeam?

A. I'm sorry. The actual value when? They're priced daily, on any given day it's the market price times the number of
shares.

Q. You believe that stock markets are efficient, correct?

A. Correct.

Q. And that means that on any given day the market, the stock market incorporates all publicly available information
in setting the price for the stock, correct?

A. That's correct.

Q. And it does that virtually instantaneously?

A. Receives the information, it's incorporated in the price, the latest research shows virtually instantaneously, correct.

Q. In other words, today, this morning company A were to issue an announcement about something having to do with
its prospects, almost instantaneously the stock market would factor that into the pricing of company A?

A. That's right.
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Q. In fact, you even call yourself something of a market officianado, is that a term you used?

A. Let's not get crazy. That's certainly the pilar of financial theory that has withstood the tests of 30 or 40 years.

Q. You believe that Sunbeam, the Sunbeam common stock traded in an efficient market, correct?

A. I do indeed.

Q. And that means that on any given day the stock market priced the Sunbeam stock based on all the available public
information?

A. Correct.

Q. So that, for example, if we go to March 30 of the year 1998. On March 30 --

JUROR #8: Would you move that podium, please?

THE COURT: I'm sorry.

MR. HANSEN: Can everybody see okay?

BY MR. HANSEN:

Q. On March 30, Dr. Nye, that was the date of the closing of the Sunbeam/Coleman transaction, correct?

A. Sure.

Q. And all of the publicly available information about that transaction had been incorporated into the price of the
Sunbeam stock, correct?

A. On that day all publicly available information about Sunbeam/Coleman was in that price, that's correct.

Q. And on that day the market said that the value of Sunbeam stock was $43.94, correct?

A. That's something like that, yes.

Q. Would you like to look at your snapshot before? Look at 85, please?

THE COURT: Can you come up one second?

(A bench conference occurred as follows:)

THE COURT: I was just handed this by the bailiff. And I don't know why he waited until after the break.

Do you want to do anything now? Do you want to address it at the break. You all tell me.

I just didn't want to have it and not brought to your attention, because I don't know if they'll be here later.

MR. HANSEN: That's appropriate, Your Honor.
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MR. MARMER: I am wondering whether we ought to -- let me just have a minute.

THE COURT: Any objection to him walking it back?

MR. HANSEN: I prefer not to take a lot of time with cross examination.

THE COURT: If we're going to have to break,

I'd rather do it now than when you really get going, that's all.

MR. HANSEN: That's fine.

MR. MARMER: As long as there's no waiver, we're prepared to go now.

THE COURT: And come back and address it at the next break?

(The bench conference ended.)

THE COURT: I apologize for the interruption.

BY MR. HANSEN:

Q. Mr. Nye, on March 30th, if we go to the snapshot 85, please, just so we're clear, this is your demonstrative?

A. That's correct.

Q. And the market priced Sunbeam stock at 34.94 a share?

A. That's the one price I can't see, but I can see it here and see it there. And I agree with you.

Q. You can see that screen.

A. It's all over the place, yes.

Q. So that was the price reflecting all publicly available information on March 30, the day the transaction closed?

A. That's correct.

Q. And on March 2nd, that was the day the transaction was announced, correct?

A. Correct.

Q. On March 2nd the market priced Sunbeam stock reflecting all available public information at $45.63, correct?

A. It reflected all publicly available information on that date.

Q. And that included the announcement that there was going to be this merger, correct?
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A. It included the announcements that there was going to be a merger, but probably not 100 percent probability there
would be a merger.

Q. And you've said that the market instantaneously absorbs all information and puts it in the stock price, correct?

A. But it can only absorb it as fast as it gets it. If the probability of the merger closing wasn't 100 percent, it wouldn't
reflect 100 percent of the combination. It would reflect some probabilistic combination of the merger and that's why
it went up that way.

Q. The announcement on March 2nd said that the parties had signed an agreement of merger, correct?

A. I think it said that, correct.

Q. So they signed a contract, correct?

A. I don't know about signing a contract. They said they announced they intended a merger. And my answer is just what
I told you. The market wasn't convinced completely, necessarily, that the merger would go through. So there's some
probabilistic mix of the two on the first day?

Let me ask you as a matter of fact, Dr. Nye, in forming your opinion, did you know one way or the another whether
Coleman and Sunbeam had signed a merger agreement before March 2nd?

A. I think in those terms signing a merger agreement I'm sure they did, yeah.

Q. So you knew about --

THE COURT: Can you all come up one more second?

THE COURT: Go ahead and takes your seats. Thank you again for being so incredibly patient with us, and I hope you
had a wonderful lunch. Are we missing somebody?

JUROR #6: Byron. We forgot Byron.

JUROR #9: Oops.

JUROR #3: He got left out.

THE COURT: That's okay. You're just keeping us on our toes, and we appreciate it.

(Juror #5 entered the courtroom.)

THE COURT: Okay. We are ready to continue. Dr. Nye, you're still under oath.

Mr. Hansen.

MR. HANSEN: May I proceed, Your Honor?

THE COURT: Yes.
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MR. HANSEN: Thank you.

RESUMED CROSS-EXAMINATION

BY MR. HANSEN:

Q. Dr. Nye, good afternoon?

A. Good afternoon.

Q. Before the break you were asked some questions about your expected value analysis. Do you recall that?

A. Yes, I do.

MR. HANSEN: Your Honor, if I might approach...

THE COURT: Yes, sir.

BY MR. HANSEN:

Q. I'm going to put before you, Dr. Nye, a copy of a document.

MR. HANSEN: Your Honor, we offer 196.

THE COURT: Any objection?

MR. MARMER: One moment, please.

THE COURT: Sure.

MR. MARMER: No objection.

THE COURT: MS 196 will be in evidence.

(Defendant's Exhibit No. 196 in evidence.)

BY MR. HANSEN:

Q. Dr. Nye, MS 196 is the public announcement of the merger, correct?

A. Appears to be, yes.

Q. It says definitive agreement has been reached March 2nd, correct?

A. Would you point that out to me?

Q. Would you look at the first paragraph, please?

A. Yes, have entered into definitive agreements with Sunbeam Corporation for 100 percent acquisition, yes.
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Q. Is that a document you reviewed in the course of your work, Dr. Nye?

A. I probably did, yeah.

Q. So you were aware when you wrote your report that as of the 2nd of March the parties announced to the market that
they had a definitive agreement to merge, correct?

A. That's true.

Q. Now, Dr. Nye, going back to some dates here, and see if I can understand your theory a little better, on March 27 of
1998, Sunbeam and Coleman signed their merger agreement, correct?

THE COURT: I'm sorry.

BY MR. HANSEN:

Q. I'm sorry. February 27, 1998 Coleman and Sunbeam signed their merger agreement, correct?

A. If that's what it says here. That sounds about right.

Q. Were you aware of what -- the date here?

A. Well, I'll take your word for it, yeah.

Q. Well, do you know?

A. My understanding is it was somewhere around there, yeah.

Q. But you didn't know at your deposition, did you?

A. Pardon me?

Q. You did not know the date of the merger agreement at your deposition, did you?

A. If I didn't, I didn't.

Q. On the 27th of February, the market priced Sunbeam shares at $41.75 a share, correct?

A. That's -- I think that is correct, yes.

Q. That's with all the information publicly known about Sunbeam, correct?

A. That would be a re -- reflect fully information about Sunbeam, yes.

Q. I've given you a calculator if you want to check my math. But if you took 14.1 million shares times the 41.75, $41.75
price, that would get you about $588 million in value, market value?

A. I'll just check you the first time and I'll take your word for it later.
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Q. Please be my guest.

A. 588.67, yes.

Q. Now on the 2nd of March, the day that the transaction was announced, the market priced Sunbeam shares at $45.46,
correct?

A. I got 63, 45.63.

Q. You got 45.63?

A. I think you did earlier, too.

Q. Let's use your number, 45.63. That's reflecting all information in the public on March 2nd, the day of the
announcement of the merger, the market value of Sunbeam shares at $45.63?

A. The market value, I think you just quoted $45.63, yes.

Q. For March 2nd?

A. For March 2nd.

Q. Taking 14.1 million shares times that market value gives you about $643 million?

A. 643.88, yep.

Q. So the market on the day of the announcement valued Sunbeam reflecting all information or valued those 14.1 million
shares at about $643 million, right?

A. I thought I just answered that, yes.

Q. Let's move to the 30th. That was the date on which the transaction closed, correct?

A. Yes, indeed.

Q. That's when the shares traded hands?

A. It's my understanding.

Q. Mr. Perelman got his 14.1 Sunbeam shares?

A. Again, you said the shares -- yes, right.

Q. Do you know whether there was a -- the transaction closed to the extent of people trading consideration on the ??30th?

A. You put it three different ways, and I agree with each one of them. I'll agree with the third one, yes. The shares
exchanged shares, however you want to say it.
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Q. The plaintiff received money?

A. Money or the 14.1 million shares.

Q. And Sunbeam got 44 million plus Coleman shares?

A. Correct.

Q. That all happened on the 30th of March?

A. I believe so, yes.

Q. On the 30th of March the market reflecting all available information valued Sunbeam shares at $43.94, correct?

A. That's correct.

Q. And that means that the market valued the 14.1 million Sunbeam shares that were traded that day at approximately
$619 million?

A. That's correct.

Q. Now you in your testimony have said that you've used a price different from any of the prices on the date of the
merger agreement, the merger agreement announcement, and the closing date, correct?

A. Correct.

Q. You've used a price much higher than any of those three days, right?

A. Yes, it's higher than.

Q. $48.26, right?

A. Right.

Q. When you take that times 14.1, that gets you to $680, correct?

A. That's what that equals.

Q. That's for your calculation of the expected value of the shares, right?

A. Exactly.

Q. And that's because you didn't do your calculation based on the market pricing of the Sunbeam shares on any particular
date, correct?

A. That's correct.

Q. You instead went through a calculation to try and figure out what CPH expected to get, correct?
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A. Correct.

Q. And in figuring out what CPH expected to get, you used an average of prices over the March 2nd and March 30th
period, correct?

A. Correct.

Q. You did not use any single date as the date on which the expected value was assessed, correct?

A. That's correct.

Q. And that was because you were trying to figure out what subjectively the people at Coleman figured they'd get out
of the deal, correct?

MR. MARMER: Objection.

THE COURT: What's the legal objection?

MR. MARMER: Assumes facts contrary to the record.

THE COURT: Overruled.

THE WITNESS: The question?

BY MR. HANSEN:

Q. Sorry, Dr. Nye?

A. I asked you what the question was again.

Q. Of course.

MR. HANSEN: Could we have it re-read, please?

(The record was read as requested.)

THE WITNESS: I was trying to provide an estimate of what do investors of Coleman and Sunbeam, what they would
value a share of stock in the Sunbeam Coleman combination is what I did.

BY MR. HANSEN:

Q. You were trying to estimate what Coleman anticipated its shares would be worth when they signed the deal, correct?

A. Sure.

Q. And now you know that the parties signed the deal on February 27th of 1998, correct?

A. I know that, yes.
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Q. So you were trying to estimate what Coleman was expecting in the future its shares were going to be worth; isn't
that right?

A. Well, when they merged the company and they got together, its future from February 27th, yes.

Q. So your model or the damages model you're working from works from February 27th to ask the question what were
the people at Coleman expecting the shares were going to be worth at some future point rather than what was the market
value of the shares at this particular point, correct?

A. Well, the market value of the shares at that point is not what Coleman was going to get. That's a share value of
Sunbeam.

Q. So you were projecting forward from the 27th saying, what did the people at Coleman think they're going to get for
their share price at some future date, right?

A. Well, I hope you don't mean projecting forward in the prices. I'm simply saying on that date Coleman and Sunbeam
both put a value on those shares as part of the transaction. And what would that value be, it would be the value of a share
price of Sunbeam/Coleman stock, and the market valued that, that exact combination each and every day beginning 3-2
to 3-30 so I used those estimates so see what they expected to get.

Q. So you're telling us on the 27th Coleman expected the shares that were then trading at $41.75 to be worth $48.26,
correct?

A. No, I'm saying that the shares that were valued at 41.75 aren't the ones they were getting.

Q. But there was no public market on the 27th that valued the Sunbeam shares at any price other than $41.75, correct?

A. Are you trying to say Sunbeam was the only thing traded that day and Sunbeam was what valued? We agree
completely. That's my point.

Q. But you're trying to tell us that -- let me withdraw the question. You're telling us that the Coleman people in their own
minds believed on the 27th that the shares they were getting in Sunbeam were worth $48.26 as opposed to the market
price that day of $41.75, correct?

A. Which, again, that isn't the market price of a share they were getting. That is the market price of Sunbeam. They
were getting a share of Sunbeam/Coleman combination. And millions of investors in the marketplace came to exactly
on average that $48.26. So I've assumed that Coleman and Sunbeam as reasonable investors, would, that would be the
best estimate of what they would have arrived at, yeah.

Q. There was no Sunbeam Coleman combination for a period of years after the 27th, correct, because the merger wasn't
completed until then?

A. For a period of years?

Q. Do you know sitting here today when the Sunbeam Coleman merger formally was concluded?

A. Is this -- Sunbeam/Coleman they acquired on 3-30.
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Q. No, that was when the shares were traded over, right? That's when Coleman got Sunbeam shares and Sunbeam got
Coleman shares, right?

A. Okay.

Q. When did the companies merge their operations, do you know?

A. Oh, in terms of their operation, no, I don't know, how effectively they did it or when they did it.

Q. So you don't know, right?.

A. I just said that.

Q. On the 27th, your model of damages is based on your estimate of what the Coleman people thought the shares were
going to be worth at a future time with a different kind of company, correct?

MR. MARMER: Objection. Asked and answered.

THE COURT: Sustained.

BY MR. HANSEN:

Q. On the 27th there hadn't even been an announcement yet about the merger, right?

A. That's why I don't use that price, right.

Q. On the 27th, the market price is about more than $6 difference from your estimated price, right?

A. There is about a six and a half dollar difference between those two, yes.

Q. And your testimony is based on the subjective perception of Coleman people as to the value of what they thought
they were going to get, right?

MR. MARMER: Objection; argumentative.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Who at Coleman's expectations were you trying to gauge, Dr. Nye?

A. I suspect it's Mr. Perelman or whoever is in charge of, you know, handling the transaction. He is -- the owners of those
Coleman shares, I guess, is CPH, you know, were giving up those shares, and they were going to get value in exchange,
and, of course, they tried to do a good job of it.

Q. On the 27th, did you know whether Mr. Perelman had a position of any official sort at Coleman?

A. Like CFO or something?
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Q. Like any position.

A. Well, CFO or something is any position, right?

Q. Um-hum.

A. I'm not aware of what position he had at CPH if that's what you're asking.

Q. But it's your view that the expectation you were trying to measure in your damages model was Mr. Ronald O.
Perelman's, correct?

MR. MARMER: Objection; argumentative.

THE COURT: Overruled.

THE WITNESS: If indeed he's the decision maker, yes.

BY MR. HANSEN:

Q. Did you know who the decision maker was?

A. Ultimately I believe he owns CPH, so, you know, ultimately he would be the -- he or his staff or whoever he had
analyze the problem.

Q. Well, what I'm interested in, sir, is what was your understanding of who the decision maker was whose expectations
were being measured?

A. I didn't personalize it.

Q. You didn't attempt to find out whether there was a decision maker and assess what that person's expectations were?

A. No, I didn't.

Q. Did you ever speak to Mr. Perelman about his expectations?

A. No.

Q. Did you speak to anybody at CPH about what they expected at February 27 the market price of the Sunbeam shares
would be in the transaction?

A. No.

Q. Did you ever ask to see any documents?

MR. MARMER: May we approach?

THE COURT: Sure.

SIDE BAR CONFERENCE:
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THE COURT: Yes, sir.

MR. MARMER: Your Honor, my objection is now we've very clearly established several times that he is not trying
to estimate what a subjective valuation was. So he has said several times now what a reasonable estimate of what a
reasonable investor would be. We're now trying to sort of proffer cross-examination, trying to find out what is or is
not, subjective versus objective test. It is not proper trying to note what this witness -- It is legally improper to try and
develop what this expert did by using what is not available under law, and that is a subjective measure. That's where
we're headed now.

MR. HANSEN: This is cross-examination, Your Honor. This witness has now testified clearly, clearly what Your Honor
was waiting to hear, which is how he measured it the 27th. It was the expectation of what Coleman would get. He
identified the person as Mr. Perelman. I believe he established the full predicate for exclusion of his testimony. At the
very least we should be allowed to explore the limits of his own opinion where he has given it.

He has not attempted to do anything objective. He said, contrary to Florida law he said he looked at the date of the
merger deal, the 27th, not at the market price that day but what it might be at some point in the future on a different set
of circumstances. An expectation. He then identified the expectation as personalized to Mr. Perelman.

THE COURT: I just didn't want them to hear. I think we can argue at a later time sort of the legal effect of what he's
testified to. But I think it's fair to the extent that one of the defendant's positions is he used an improper first number, I
think it's fair for him to give us more information so we know if he did or not.

MR. MARMER: Okay.

END OF SIDE BAR CONFERENCE:

BY MR. HANSEN:

Q. I was asking about documents, Dr. Nye. Coleman (Parent) Holdings lawyers provided you with the documents that
you reviewed as part of your work in this case, correct?

A. They provided me with the documents, yes.

Q. You didn't even read all of the documents they provided you with, correct?

A. I certainly didn't personally, no.

Q. And you didn't see anything in the documents they provided you with that said on the 27th of February Coleman
expected the Sunbeam shares to be worth $680 million, correct?

A. I don't believe I did, no.

Q. Did you see as part of your work any other documents from Coleman or Coleman's parent or related companies
where they did attempt to value the expected value of the Sunbeam shares around the time of the deal?

A. Not that I recall, no.

MR. HANSEN: May I approach, Your Honor?
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THE COURT: Um-hum.

MR. HANSEN: Your Honor, I'm handing up 998 and 1000 for identification. I'm going to give a copy to Mr. Nye and
wait a moment.

BY MR. HANSEN:

Q. Dr. Nye, my question to you is --

MR. MARMER: Hold on one second.

THE COURT: Hold on one second.

MR. MARMER: May we approach, please?

THE COURT: Um-hum.

SIDE BAR CONFERENCE:

MR. MARMER: We object to any use of Exhibits 9698 and 1000 on multiple grounds. With regard to 998, our notes
indicate it was first disclosed on April 12th. The same is true of Exhibit 1000. In addition, we have a series of other
objections that we have.

MR. BRODY: It's unfairly prejudicial. As far as I know, it's an Andersen document. It's not been authenticated. And
it's not a document that is admissible under any ground. They've tried to offer it with other witnesses. No foundation
has been laid.

THE COURT: This is the post transaction?

MR. HANSEN: Post transaction, internal documents both from Andersen and sent to Coleman and from Coleman
internally, from CPH files.

THE COURT: Just make sure you keep your voice down.

MR. HANSEN: The lawyers selected what they showed this expert. I think it's fair regardless whether these documents
come into evidence, but I think they should come into evidence because we can make a very good showing they're business
records.

THE COURT: Right now are you asking him if he considered these? Are you offering them into evidence?

MR. HANSEN: I will ultimately. I'm asking him if he was showed these documents.

THE COURT: Are you going to offer them into evidence with this witness?

MR. HANSEN: No.

THE COURT: We agree he won't be asked questions that elicit the contents of the document in front of the jury?
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MR. HANSEN: Right, but I reserve the right to offer them subsequently. He showed a valuation of 523 or 524 million
at the time of the transaction, 160 million off.

THE COURT: We're not putting any of that in front of the jury. You're going to identify them by number so later you
can match them up?

MR. HANSEN: Right.

THE COURT: That's fine.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Dr. Nye, have you had a chance to look at 998 and 1000 for identification?

A. I've glanced through them.

Q. Were either of those two documents ever shown to you by counsel for Coleman (Parent) Holdings in the course of
your work in this case?

A. I assume you mean by Coleman (Parent) Holdings through their counsel.

Q. Yes, sir.

A. Nobody at Coleman (Parent) Holdings handed me these documents. But, yeah, I've seen this one.

THE COURT: Can you tell us by which number?

THE WITNESS: I sure will. It says MS 1000 on it.

BY MR. HANSEN:

Q. You have seen that document?

A. I believe I have, yeah.

Q. Have you relied on it in forming your opinion?

A. No.

Q. Did you disregard this document that you were shown?

A. It says calculation of --

MR. MARMER: Excuse me.

THE COURT: We're not going to have you disclose the document, sir. It's yes or no questions.

16div-003028



COLEMAN, v. Morgan STANLEY., 2003 WL 24299377 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 35

THE WITNESS: I'm sorry. Yes.

THE COURT: You want to repose the question?

MR. HANSEN: Yes.

BY MR. HANSEN:

Q. Did you consider that document in forming your opinion? Did you think about it?

A. I think I said no already to that.

Q. Did you read it before giving your opinion?

A. I had looked at it before I gave my opinion here, yeah.

Q. And you disregarded the document completely?

A. Basically, yeah.

Q. And why did you disregard the document completely?

A. There's really nothing here to consider.

MR. MARMER: Objection.

THE COURT: I'm sorry. What's the legal objection?

MR. MARMER: The question calls for an answer that would impart contents of the document.

MR. HANSEN: Your Honor, we offer the document.

THE COURT: Sustained. And for the same reasons we discussed previously, I would not admit it into evidence at this
juncture.

BY MR. HANSEN:

Q. Dr. Nye, you've just looked at this document from your own client's files and simply decided not to even think about it?

MR. MARMER: Objection; asked and answered.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Why didn't you consider the document shown to you from your client's files?

A. I did consider it. I told you I looked at it.
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Q. So you did consider this document in forming your opinion?

MR. MARMER: Objection; argumentative. Also -- that's enough.

THE COURT: Sustained.

MR. HANSEN: Your Honor, may we approach?

THE COURT: Okay.

SIDE BAR CONFERENCE:

MR. HANSEN: Two things. First of all, he said it's something different from before. First he said he didn't consider it.
Now a minute ago he said he considered it.

THE COURT: No, he said he looked at it.

MR. HANSEN: He said he considered it. He used the word “consider.” And he also if he had the document and
deliberately chose to disregard it, that certainly goes to his credibility as an expert. We should be allowed to impeach
him based on that.

THE COURT: What's the response to the latter that your client has admitted having seen MS 1000 before rendering his
opinion, and they get to ask him why he chose not to depend on the information?

MR. MARMER: I think the answer to that -- well, there are two pieces here. The first is that the problem with going
into that is that it's going to still run afoul of the publication issue. And that means we're going to end up backdooring
in all subjective evidence. That means everything he looked at that had subjective values and he disregarded it, then
all the subjective stuff is going to come flying in when we know that the purpose supposedly is to show what he did or
didn't consider. What he did or didn't consider legally we're not supposed to worry about subjective evidence. This is
an attempt to confuse the jury.

I would also ask that counsel stop saying it came from our client's files. There's no evidentiary predicate for that.

MR. HANSEN: CPH --

THE COURT: Keep your voice down -- that just means --

MR. HANSEN: That's their files.

THE COURT: No, because we've not accepted that for any of the evidentiary offers.

MR. MARMER: You're not supposed to be talking about Bates numbers.

MR. HANSEN: This is a search for fairness and truth here. This witness having seen this document which shows
something contrary to what he's trying to testify to, he can't just ipse dixit.

THE COURT: I thought you said ipsy dipsy. Nevermind.

MR. HANSEN: I-p-s-e, d-i-x-i-t.
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THE COURT: Couple things. First of all, I think we've been fairly consistent we're not tracing the original source of the
documents by Bates stamps numbers because there's all sorts of information conveyed by them that is simply inaccurate.
That said, while I do understand plaintiff's position about the inapplicability of subjective measures of value, in all
honesty, some of this is going to have to be addressed in jury instructions because I think he's given sort of what can
probably best be described as fuzzy testimony on that point.

I think it's fair that he be cross-examined at this juncture on MS 1000, but what I'll -- I'll admit it into evidence subject
to the same instruction we've given it previously, not to show that it's true but simply to show what it says. Okay?

END OF SIDE BAR CONFERENCE.

THE COURT: Okay. I'm accepting MS 1000 into evidence, but it's the same thing I've told you on some other documents.
It's not being accepted to show that the numbers are correct but simply to show what they were. Understand the
distinction? Great. Thank you. Go ahead, sir.

(Defendant's Exhibit No. 1000 in evidence.)

BY MR. HANSEN:

Q. Dr. Nye, do you have Morgan Stanley 1000 before you?

A. I do.

MR. HANSEN: Can we put it up on the screen, please?

BY MR. HANSEN:

Q. You see the top part of page? Are you with me?

A. I do indeed.

Q. And this is the document you reviewed as part of your work in this case?

A. Sure.

Q. CLN Holdings, Inc. is the company that owns CPH in this case, correct?

A. I believe so.

Q. And there were calculations of acquisition costs March 30, 1998, correct?

A. That's what it appears to say.

Q. One day after the closing of the transaction?

A. Right.

Q. Purchase price, purchase price of CLN Holdings, see that?
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A. I do indeed.

Q. Below that it has A, shares to Parent Coleman (Parent) Holdings. That's the plaintiff in this case, correct?

A. Correct

Q. And it lists 14,099,749 shares per contract, correct?

A. You just read it perfectly.

Q. It then says, average price per share at 2-27-98, correct?

A. It seems to.

Q. And it goes down day prior and day of announcement, correct?

A. So that is the average, 2-27, 3-2.

Q. Is that how you read it?

A. Day prior and day of announcement. It sounds like it, yeah.

Q. That's the way you have -- you average so you're not picking a single day, that's the way you've done it?

A. It's the way to pick two days and average them, yeah.

Q. It comes to purchase price of shares $43.68, correct?

A. That's correct.

Q. It then has a discount for restrictions at 15 percent, see that?

A. That's correct.

Q. And that's because these shares were restricted and that they could not be sold right away, correct?

A. They were restricted.

Q. They had a lockup that applied to them, correct?

A. 25 percent were locked up for three months, another 25 percent for six months, and the rest for nine months.

Q. But all of those lockups expired the end of 1998, correct?

A. By the end of the year, yes.

Q. But in addition to the lockup restriction, there was also a restriction in the sense these shares were unregistered, correct?
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A. That's correct.

Q. So there was a limitation on how they could be sold based on their lack of registration rights?

A. That's true.

Q. So there was a discount at 15 percent for the lack of registration, correct, or the liquidity issue?

A. Well, Sunbeam, there was an acquisition cost by Sunbeam entered of 15 percent discount for restriction.

Q. And that comes to a share price of about $37 premerger share, correct?

A. If you take 15 percent off 43, I would imagine the mathematics is correct.

Q. And this is as of March 31, 1998, correct?

A. That's correct.

Q. It comes to a value of stock consideration of $523,591,359, correct?

A. Correct.

Q. It's your testimony to this jury that you simply ignored this evidence of valuation in forming your opinion?

A. As I started to say before the brouhaha, I considered it, placed zero value on it and moved on.

Q. And this was an actual value placed on it by parties to the transaction before there was any litigation, correct?

MR. MARMER: Objection. Misstates the record.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you inquire into the circumstances under which this was created?

A. I can see by the top it was calculated of acquisition cost by Sunbeam.

Q. Did you inquire into the circumstances by which this was created?

A. I think it's best just to say I don't know what you mean, but I don't think so, no.

Q. Did you ask anybody about it?

A. No.

Q. Let's go to the fax line up at the top of the document, if we could, please, and highlight that. You see a fax line at the
top of the document indicating that on 4-21-1998, it was faxed either to or from Coleman Finance?
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A. That's what it seems to say.

Q. Do you know what Coleman Finance is?

A. Presumably it's Coleman Finance.

Q. And that's what? That bears what relationship to the plaintiff in this case, Coleman (Parent) Holdings, do you know?

A. I'm not sure.

Q. Did you ask anyone?

A. No.

Q. Did you ask anyone whether Coleman Finance had ever passed on the reasonableness of this valuation?

A. No.

Q. Never had any curiosity about that?

A. No.

Q. Didn't want to know?

A. There was no need to know. I knew what the market value of the stock, the objective value, and I'm not even -- Who
did this? It says for Sunbeam. It has a discount. I saw Coleman documents that had no discount for Coleman's purposes
for liquidity. So I don't know quite where this document came from. It disagrees completely with what I consider the
exact way to do this --

Q. You didn't ask --

A. -- estimate, and so I didn't consider it, no.

Q. You didn't ask your own client anything about it, correct?

A. That's correct.

Q. Dr. Nye, you have testified in a number of cases where you've been asked to value stock price in one way or another,
correct?

A. In one way or another, certainly stock prices and movements of -- are a big part of what I've done, yeah.

Q. Isn't it true in the cases you've worked on you typically assess the value of a stock price at the date of the transaction?

A. Well, it depends on the purpose.

Q. How about if the case --

A. If the purpose -- would you like me to continue, or do you want to ask some more questions?
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Q. Please go ahead. I didn't mean to cut you off. Go ahead.

A. If indeed the question at issue is a price movement on a particular day, then the price on that day and how it moves
are at issue, so then you use the price on the day and how it changes.

Q. Do you remember testifying in something called the Oxford Health Plans case?

A. Sure.

Q. That's a case in which there was an issue about whether the plaintiffs had been sold stock that was -- had been an
inflated price due to fraud.

A. As I recall, yes.

Q. And in that case, you assessed damages by figuring out the market price for the stock on the date the plaintiffs
acquired it, correct?

A. The market price on the date the plaintiffs acquired it was pretty obvious. It was the market price on the date the
plaintiffs acquired it so I didn't figure it out.

Q. You calculated damages by taking the same date and coming up with a true price or a fraud-free price of the same
stock, correct?

A. Did calculate a true value price on that date, correct.

Q. On the same date, correct?

A. Right.

Q. What you did there was you calculated damages by saying plaintiffs bought their stock on, just to pick a date, March
2nd, at $10, but it was really worth 8 because there was $2 worth of fraud in the price, so their damages are two, correct?

A. That's correct.

Q. And that's also the method you used in the Obtech (phonetic) case?

A. Well, the inflation is two.

Q. The inflation is two?

A. And when they sell it, the inflation is subtracted, the inflation on the date of sale is subtracted from that inflation,
and then the net is the damages.

Q. Isn't that --

A. That's a 10(b)(5) case.

Q. Is that the same method you used in something called the Obtech (phonetic) case?
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A. It could easily be.

Q. Where you took the price of the stock on the date of the transaction and subtracted the fraud-free price in order to
figure out the amount of the price of the market price that was represented by fraud, correct?

A. Correct.

Q. And you did those both on the same dates, the date of the acquisition of the stock, both the market price and the
true value?

A. Well, they have to be on the same day. The whole point is how much was the share inflated, how much are you
damaged, how much too much did you pay for the share when you bought the share, so you need to know what you
paid for it less what it was worth, and that by definition is the amount you sort of overpaid.

Q. You didn't do anything to figure out what the fraud-free price of Sunbeam shares was on February 27, 1998, correct?

A. No.

Q. You didn't do anything to figure out what the fraud-free price of the Sunbeam shares was on March 2nd, 1998, correct?

A. No.

Q. Is that correct or -- you didn't do that, right?

A. You said -- I think you said you didn't do anything. I said -- oh, okay, I see.

I didn't do anything.

Q. On March 30th, you did not do anything to determine the fraud-free price of Sunbeam shares, correct?

A. That's correct.

Q. Now, Doctor Nye, I believe you said on direct that one of the reasons why you decided to average prices across the
period from March 2nd to March 30th was because of what occurred on March 19th, 1998, correct?

A. That wasn't a reason I averaged it. I went ahead and averaged it March 2nd to March 30th, even though in my
opinion the better -- the value of the company as envisioned by Coleman and Sunbeam on the 27th of February when
they decided to go forward was really the company from March 2nd to March 18th. In other words, the fully turned
around Sunbeam matched with Coleman.

And then on March 19th there was an announcement that Sunbeam wasn't -- may not make its first quarter revenues,
and that was the first kind of chink in the armor of the turnaround since the announcement of the deal. So I really think
they, Coleman people envisioned the company as you see it from March 2nd to March 18th, not as you see it from March
19th on. But I went ahead and arranged the whole month. Actually I was trying to avoid an argument, but...

Q. On the 19th, the stock dropped close to $5, correct?

A. Correct.
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Q. About a ten-percent drop?

A. Right.

Q. That meant for the value of Mr. Perelman's 14.1 million shares almost a $66 million loss on paper?

MR. MARMER: Objection; relevance.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Well, let me back up. Overall, the market capitalization, Mr. Perelman's shares represent about 14 percent of total
shares outstanding of Sunbeam, correct?

A. 14.1 out of 107, 13, something less than 14.

Q. So the ten-percent drop on March 19th represented at least half a billion dollars in loss of market capitalization for
Sunbeam, correct?

A. Five times 100 million shares, $535 billion, right.

Q. You concluded as part of your expert opinion, Dr. Nye, did you not, that on March 19th there was basically a situation
where Sunbeam revealed part of the fraud?

A. I think without the fraud there would have been no announcement, yes.

Q. So on March 19, Sunbeam revealed to the world part of the fraud and told the world about the fraud?

MR. MARMER: Objection. May we approach?

THE COURT: Sure.

SIDE BAR CONFERENCE:

THE COURT: Yes, sir.

MR. MARMER: The objection is that counsel is now trying to dispute the undisputed findings. It's quite clear what the
witness has said, that is, that he's accounting for the news coming out. The questioning now is designed to try and get
behind the findings. We have a conclusive finding there was a false and misleading press release, there was no truthful
disclosure. And these questions are designed to cast out the undisputed facts.

THE COURT: What's the response?

MR. HANSEN: No such dispute. Mr. Perelman testified that the press release was bullish and didn't place him on any
notice of a problem at Sunbeam. His expert called by him in his report, in his testimony has stated and will state here and
has just stated here that, in fact, the March 19th disclosure disclosed part of the fraud. That's relevant evidence. It goes
to both damages and to reliance. It's their expert. It's cross-examination. It doesn't dispute any findings in Exhibit A.
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Exhibit A says nothing about whether there was partial disclosure about fraud. It says the press release was misleading.
It leaves room for the argument that the world was on notice of the problem.

If we're not allowed to dispute that, Judge, then there ought to be just a directed verdict on reliance and damages, because
this is -- these are the real facts not conclusively established by any prior finding by the court. This has been testified to
by this expert and by Mr. Perelman. If we can't draw these things to the attention of the jury, we can't possibly function.

MR. MARMER: The answer is he can certainly establish whether he thought, the expert thought it was a good news
or bad news press release. That's fair game. To try to go into these artfully phrased questions whether it's revealing the
fraud is trying to get behind the findings.

THE COURT: I think what you're trying to do is convert this witness from a damages expert to a reliance expert. I
do believe it's fair to ask him the effect on the marketplace of the press release and what that indicates about how the
investors considered it good news or bad news.

MR. HANSEN: That it was part of fraud. Your Honor, that's why the market price falls so much. You've had all this
testimony in this courtroom --

THE COURT: Please understand, he's not here as a witness on reliance. You can certainly ask him how unusual is it
to have a ten-percent price drop.

MR. GORSUCH: It's trying to get at why he chose to average all these prices. His testimony is and will be they chose
such a long period of averaging, two days, like plaintiff because March 19th was a partial revelation of fraud. He already
explained that.

THE COURT: It was the first indication, as I understand his testimony, of a drop in the market price ultimately traced
to the fraud.

MR. HANSEN: No, Your Honor. His exact wording is this was a partial disclosure of the fraud.

THE COURT: I understand that. Please understand he's not an expert witness on that point. He's simply not. He's an
economist.

MR. HANSEN: It goes to damages.

MR. GORSUCH: Methodology, why he chose this crazy methodology.

THE COURT: You can ask him how the market interpreted it. To suggest he's competent to testify whether this shows
a fraud is just not what he testified about on direct at all.

MR. GORSUCH: He does event studies. What he does all the time is to identify market price drops, then attributes
them to either the fraud or to other causal factors. And that's what he did here. He did a partial event study. He did.
He stopped in the middle of his event study.

THE COURT: You can ask him about that. The part that I think is objectionable is the attempt to sort of make the leap
from negative information about the company to having it called fraud.
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MR. HANSEN: That's his word. That's the significant word to him because that is why the price makes the -- and Your
Honor has picked up the part of the question, he believes the price was depressed after March 19th because there will be
a partial disclosure of the fraud. That's why he feels like he has to use an average.

THE COURT: But then you're jumping in that to the reliance issue.

MR. HANSEN: It's both damages --

THE COURT: Yes, you are.

MR. HANSEN: It's both, Your Honor. It's his damages model. His damages model rests on it. It's a necessary condition.
That's why he testified to it in his deposition. And, secondly, if that's his conclusion, his expert conclusion, I don't know
why the jury can't hear it.

THE COURT: No. Because -- I'm trying to think of how to say this. I think he is perfectly competent to testify as to
based on his investigation what information caused the stock price to fall. But to sort of jump and use fraud as more of
a legal term of art, which is what you're attempting to do, I think is misleading to the jury on reliance. Again, you can
get the same information without coaching it in terms of fraud.

MR. HANSEN: Why can't we draw an opposition between the client, Mr. Perelman, and his own expert. Mr. Perelman
says, you remember the testimony, this was good news on the 19th.

THE COURT: And you can certainly elicit the market didn't see it the same way.

MR. HANSEN: The market saw it devastatingly bad.

MR. MARMER: I can tell you in advance that this witness is not going to tell you that this press release was good news.
You'll get it. You just don't have to do it in this manner.

MR. HANSEN: Your Honor, we're wasting time.

THE COURT: All I'm saying is I would agree under Exhibit A this was not disclosure of the fraud, and that's inconsistent,
and so, simple answer is to the extent you're trying to say this was the disclosure of the fraud, it's not. It's certainly -- I
think it's fair to say the market saw this as bad news. It did.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Dr. Nye, on the 19th when the stock value of Sunbeam company plunged close to a half a billion dollars, this was
terribly bad news to the shareholders of Sunbeam, wasn't it?

A. It was certainly bad news, ten-percent drop.

Q. It put them on notice there were real problems at Sunbeam, didn't it?

A. It put them on notice.

MR. MARMER: Objection. Objection.
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THE COURT: You want to rephrase it?

BY MR. HANSEN:

Q. It would tell the marketplace that there were serious issues at the Sunbeam company, wouldn't it?

A. Not necessarily, no.

Q. Well, you viewed it as a serious problem at Sunbeam based on your own characterization at your deposition, didn't
you?

A. No, I viewed it as a revelation.

Q. Of what?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. You viewed it as a revelation that there was false information that had been in the marketplace about Sunbeam,
correct?

A. No. It would be best if you let me finish one sentence.

Q. Sure.

A. What I said was is that the company that CPH thought they were getting, the turned around Sunbeam in combination
with Coleman is priced by the market beginning March 2nd through March 18th. But on March 19th I think it was
Sunbeam announced they might not make their first quarter revenue targets. Long term they'd still be okay and earnings
would still be okay. And that was not quite the shining turnaround. So it -- the point being that that wasn't the company
Coleman thought they were getting. It was a company at somewhat lesser value, and, therefore, from then on it's a little
bit of new information that wasn't in the pot when they negotiated the deal.

Q. This was not a turned around company, right, Dr. Nye?

A. Pardon me?

Q. According to what is now in the marketplace March 19th, the public markets knew this was not a turned around
company, correct?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:
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Q. You previously in your report and your testimony characterized this in very negative terms, didn't you, this event?

A. Not very negative terms. It's a down. You're right, I think it's new information that wasn't part of what Coleman and
Sunbeam were considering when they negotiated. It is down information, negative information.

Q. You characterized it as a partial disclosure, didn't you?

A. I think --

MR. MARMER: Objection, Your Honor. May we approach?

THE COURT: Okay.

SIDE BAR CONFERENCE:

MR. HANSEN: This witness is dodging cross-examination on the basis of this umbrella of Exhibit A where he's fencing
with me. He said, he said --

THE COURT: They're going to hear.

MR. HANSEN: He said in his deposition, this is, quote, partial disclosure of the fraud.

THE COURT: Why don't you pull out the part you want to impeach, show it to Mr. Marmer, see if there's an objection.

MR. HANSEN: These are his own words.

THE COURT: You want to show it to them first?

MR. HANSEN: I can't believe we can have a trial where a witness can lie and we can't --

THE COURT: They're going to hear you. That's all.

MR. MARMER: Point me to the place where you want me to look.

MR. HANSEN: Right there.

MR. GORSUCH: It says it basically revealed part of the fraud.

THE COURT: Where are you reading from so I can read it? Hold on.

What is it that you think --

MR. HANSEN: He says it wasn't bad news. It was a little chink in the armor. His own testimony is what happened on the
19th was partial disclosure of a fraud. That goes to his damages model. It's why he uses the averages. When I asked him
this, he won't fight me on it being bad news, et cetera. He then fought me on it being bad news. He said it wasn't so bad.

They were going to bounce right back up. He basically took refuge in the safe harbor of this Exhibit A ruling, and,
therefore, he's being allowed to mislead the jury.
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The truth is this witness in his deposition admitted that the March 19th press release was partial disclosure of the fraud.
That's how bad it was. For him to get away with saying otherwise is to essentially hide him from cross-examination.

THE COURT: I would sustain the objection. In all honesty, I don't think he's testified inconsistent with that. And, again,
I think the concern of having him testify to that is you get to mix the apples and the oranges, which is turning him into
a reliance witness, which is not what he is. I understand you disagree.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Dr. Nye, you testified, I believe, at your deposition that you had read part of the testimony of a Todd Slotkin; is
that right?

A. Right, right, yes.

Q. He is the CFO of CPH?

A. Correct.

Q. Did you read the part of his deposition where he said I couldn't think of any reason why the expected value would
be $680 million bucks?

A. Don't remember that part.

Q. Do you think it was in there?

A. I doubt it, but I certainly didn't read it.

Q. You only read parts of his testimony, though; is that right?

A. Part of his deposition.

Q. The parts the plaintiff's lawyer showed you?

A. I mean, I had the whole deposition. I read parts of it.

Q. Dr. Nye, these numbers we put on our demonstrative, 588, 643 and your number of 680 million, those are all pre
any liquidity discount, correct?

A. I don't think you mentioned anything about putting one in there when you wrote them up there, so I would assume
you'd know that. From the calculation, no, I don't think you put anything in there for that.

Q. Let's be real clear so we don't have any confusion. Your $680 million expected value has no provision for liquidity
discount, correct?

A. That's correct.

Q. And we just did the math on the March 30 number of 43.94 per share times 14.1 million to get the $619 million, correct?
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A. Correct.

Q. Unlike the document we showed you, MS 1000, didn't make a 15-percent discount for liquidity here, did we?

A. You didn't, no.

Q. So in your damages analysis you assumed that the shares CPH received, those 14.1 million shares would be freely
traded, correct?

A. No.

Q. Do you recall testifying at your deposition that you thought --

THE COURT: Let me stop you. If you can give us a page and line...

MR. HANSEN: Page 205, line 17 to 25.

MR. MARMER: Which transcript, please?

MR. HANSEN: First one.

BY MR. HANSEN:

Q. Would you like a copy of your deposition, Dr. Nye?

A. I would like to read the part about where I said they could be fairly traded, if that's what you're quoting.

MR. HANSEN: Can I approach, Your Honor?

THE COURT: Sure.

BY MR. HANSEN:

Q. I'll hand you a copy of your deposition, Dr. Nye. If you would look with me at page 205, line 17 to 25...

MR. MARMER: Your Honor, I'm going to -- I think we have to approach.

THE COURT: Why don't you guys come on up.

SIDE BAR CONFERENCE:

THE COURT: May I see it?

MR. MARMER: Sure. Okay.

MR. HANSEN: He's valuing the shares measuring shares that were freely traded.

THE COURT: I think that's what he told us.
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MR. HANSEN: No, I don't think so, Your Honor.

THE COURT: He did not assume they were --

MR. HANSEN: The shares were restricted, yet he valued them as if they were freely tradable. I want to establish that
he basically --

THE COURT: Just make sure you keep your voice down.

MR. HANSEN: Pardon me, Your Honor. What I want to establish is that, in fact, these shares were not freely tradable,
and he's previously testified as if the valuation was to the contrary, the 17 to 25.

THE COURT: That's just -- I think that's consistent with what he's told us today. I think what you're trying to elicit is
whether they needed to discount because they were unregistered. But he's already told us that the values are based on
the trading values, and they are restricted shares.

MR. HANSEN: I'll phrase it in a different way. I'll ask the question in a different way.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Dr. Nye, you valued the Coleman/Sunbeam shares for purposes of your analysis as if they were freely traded shares,
correct?

A. I took no liquidity discount.

Q. So you have basically assumed that the shares could be freely traded for purposes of valuing them, correct?

A. No, I took no liquidity discount. I'm well-aware of the lockout. And there was no -- I didn't take any liquidity discount,
no.

Q. You just simply --

A. There was no basis for liquidity discount.

Q. You simply used the values of the publicly freely tradable shares in setting your value, correct?

A. Exactly, right.

Q. And those shares were fully tradable with no restriction, correct?

A. The shares that were valued each and every day that month that I used as an average were pretty credible, which is,
by the way, what I said at my deposition, not that the Coleman shares were freely tradable.

Q. They had no restrictions on them in the example you used, correct?

A. That's correct.
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Q. Yet the shares you were valuing had two different kinds of restriction, didn't they? They had a lockup, right?

A. They were locked up for --

Q. And they were unregistered, correct?

A. And they were unregistered.

Q. And you made no provision whatsoever for those limitations on their sale in trying to value the shares, correct?

A. There were no indicated provisions to be made.

Q. And, in fact, you wouldn't be the right person to make such a valuation, would you, because you've never before
valued restricted securities, have you?

A. I don't know about never, but it's sort of rare, right. I don't do it regularly, let's put it that way.

Q. Have you ever been asked to value unregistered securities in your consulting work?

A. Well, nothing pops into my head.

Q. You couldn't recall any such instance in your deposition, could you?

A. I couldn't here either, could I?

MR. HANSEN: Your Honor, would now be a good time for a break?

THE COURT: I was hoping we could go a little bit more. Do you all need a break? They didn't come in until almost
2:00 so if we can go another 15 minutes or so, that would be great. Thanks.

MR. HANSEN: Of course, Your Honor.

BY MR. HANSEN:

Q. The parties to this transaction did apply a liquidity discount to the 14.1 million restricted shares, didn't they?

MR. MARMER: Objection. Lack of foundation.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Let's put up Morgan Stanley 282 in evidence, please. And go to page six, please, footnote two. Would you like a
paper copy?

A. Oh, here, it popped up.

16div-003045



COLEMAN, v. Morgan STANLEY., 2003 WL 24299377 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 52

Q. I'm directing your attention to the bottom of page six to the highlighted note two. Did you consider the SEC filings
of Sunbeam as part of your work in this case?

A. Am I trying to read this, or is that a separate question? Yes, okay, yes, I did.

Q. Did you see as part of your work reviewing these SEC filings that in November 1998 Sunbeam made a filing with the
Securities & Exchange Commission in which Sunbeam valued the restricted shares?

A. Sunbeam on their books valued the restricted shares, is that what you're saying?

Q. Were you aware of that?

A. Pardon me?

Q. Were you aware of that?

A. I think so.

Q. And Sunbeam at this time was being run by Mr. Levin; is that right?

A. I think so.

Q. Do you know who Mr. Levin is?

A. I believe he used to be with, work with Mr. Perelman.

Q. He's one of Mr. Perelman's long-time trusted operating executives, correct?

A. That's my understanding.

Q. And the other top executives at Sunbeam at this time were -- substantially constituted of former members of the
Coleman management working previously under Mr. Levin, correct?

A. Those are your words “substantially constituted.” I know some people were working at Sunbeam, yes.

Q. In other words, Mr. Perelman had moved a number of the Coleman managers to work for Sunbeam by November
of 1998?

A. I don't know whether Mr. Perelman moved them or simply, that, yes, there was people at Coleman did move into
management at Sunbeam.

Q. Now you see here in the -- and this was an SEC filing, correct?

A. If that's what the title says, yes, okay.

Q. Why don't I just give you 282 so you can satisfy yourself if you'd like.

MR. HANSEN: Your Honor, may I approach?
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THE COURT: Yes.

BY MR. HANSEN:

Q. I'm going to hand you a copy of Morgan Stanley 282 in evidence, Dr. Nye. If you'd like to take a look to satisfy
yourself that that is a 10-Q A filed by the Sunbeam corporation in November 1998...

A. That's what it says at the top, yes.

Q. Now there are penalties for the filing of false SEC filings like 10-Q A's, correct?

A. I would imagine so.

Q. Corporations are required to put truthful information in them, correct?

A. I think the SEC prefers that, yes.

Q. And so here you have an SEC filing taking a valuation of the 14,099,749 shares that CPH received on March 30,
1998, correct? Is that correct, Dr. Nye?

A. Let me read what's going on here, get my bearings.

Q. Of course.

A. Yes, okay.

Q. This filing to the Securities & Exchange Commission under Mr. Levin's management, the value of the common stock
issued at the date of the transaction was $524, million, correct?

A. That's what it says there.

Q. This was done at the time before there was any litigation between the parties, correct?

A. November '98. I believe so, yeah.

Q. And the way they got to the $524 million expected value for the Sunbeam shares was derived by using the average
ending stock price as reported by the New York Stock Exchange composite tape. You know what that is?

A. Yes.

Q. What is it?

A. It's the composite tape. I mean, it's the New York Stock Exchange prices.

Q. That's what tells you what the stock prices were that particular day?

A. Right.

Q. Authoritative source?
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A. I would think so.

Q. Do you know?

A. Yes, it is.

Q. For the day before and the day of the public announcement of the acquisition, so that's February 27th and March
2nd or March 3rd, wouldn't this be?

A. The day before and the day of would be February 27th and March 2nd.

Q. Discounted by 15 percent due to the restrictive nature of the securities, correct?

A. That's what it says.

Q. Now if you were to take -- you have that calculator up with you, right? If you were to take the $619 million for the
market value of the Sunbeam shares on the 30th, the day of the closing and take 15 percent off for restriction discount,
what would that leave us with? Can you take 15 percent off with the calculator you've got?

A. Take 90 off. Be about 530. Maybe it's 524 if it's the same. No, it's not the average.

Q. Pretty close to what Sunbeam reported though, correct?

A. The number is in the vicinity of what's on that SEC filing, right.

Q. And did you consider this valuation as part of your work as an expert in this case?

A. Again, I considered it. I did consider it. Basically gave it no weight because this is -- in other words, it's the March
30th value, $619 million. We already went over why I didn't use the March 30th value over and over. I don't see that
there's any 15 percent -- pardon me.

Q. I didn't mean to interrupt.

MR. MARMER: Excuse a minute. That is what happened.

THE COURT: You need to let him finish this question, and then you can ask another question.

Go ahead, sir.

THE WITNESS: Did I consider it was the question? Did I consider it? I said I considered it. I looked at it. It's the
March 30th, 1998 share price times the number of shares. Get that out of the Wall Street Journal or in your case off
the tape, right? Totaled $619 million. Then the only thing in addition is the 15-percent discount. In evaluating a need
for any discount for restrictions, there were no identifiable cause which the SEC requires before you take that discount
so I didn't use a discount. And other than that, that is simply the $619 million value of Sunbeam on March -- or the
Coleman shares on March 30th.

BY MR. HANSEN:

16div-003048



COLEMAN, v. Morgan STANLEY., 2003 WL 24299377 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 55

Q. Pardon me, sir, but is this the March 30th price or the average ending stock price for day before and the day of the
public announcement?

MR. MARMER: Objection.

THE WITNESS: Average.

THE COURT: Hold on. What's the objection?

MR. MARMER: The objection is he moved between two numbers now. I think this is a confusing question.

THE COURT: Hold on one second.

THE WITNESS: Okay.

MR. MARMER: My notes show we started with 619 and now we're pointing.

THE COURT: Why don't you pose the question again.

BY MR. HANSEN:

Q. Dr. Nye, a moment ago you said this SEC filing related to a March 30th stock price with a discount. I'm asking you,
sir, if that's correct. Isn't it, in fact, the case that this particular valuation is done based on the stock price on the day
before and the day of the public announcement, which was March 2nd, 1998?

MR. MARMER: Objection.

THE COURT: Sustained. You know what, this probably is a good time for our break. We won't talk to you. Don't let
anybody talk to you. We will see you in ten minutes. If you want to bring in snacks, soda, coffee or tea, please feel free.

(The jury left the courtroom.)

THE COURT: And, Dr. Nye, you want to meet us after the break as well?

THE WITNESS: Okay. Thank you, Your Honor.

THE COURT: Okay. My understanding of the objection is looking at the footnote, it looks like it's an attempt to value
the stock as of the date of the acquisition, which would be that March 30th date but related to a value back on the date
of the merger agreement discounted. Precision Reporting of South Florida, Inc. And I think that there was confusion
about the question that you were posing.

MR. HANSEN: I tried to make it very clear with that question. Basically he had volunteered it was a March 30th stock
price based on another exercise we had done. But this particular exercise is stated differently.

THE COURT: Put the footnote back up. I was trying to read it quickly. I think it's an attempt to value it on the date
of acquisition, correct. And then it may have, but it's not the 619.

MR. HANSEN: That's what I was trying to point out.
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THE COURT: He's using an earlier date. I think there was some confusion. Maybe I misunderstood it, but I understand
there was confusion about the date of the stock price and the date of the valuation. And I wanted to make sure we were
real clear on what was being asked. But I didn't want to clear it up in front of the jurors.

MR. MARMER: My only concern is that we tender the question clearly. It was reasonably apparently there were some
ships passing in the night and it started to take an argumentative fashion.

THE COURT: I was concerned about how it was going back and forth.

MR. HANSEN: Okay. I was simply trying to ask him what it said. He volunteered it was the stock price on March 30th
when, in fact, what we were talking about wasn't the stock price on March 30th.

THE COURT: You were talking about the price they used to do the calculation.

MR. HANSEN: Right. He said it was the 619 which was the price on the 30th. That simply wasn't right. He was getting
him to acknowledge he had jumped to an assumption that wasn't true. Because even though it stays what it says, it's
based --

THE COURT: Right, but then I'm looking at it. It says the value of the common stock issued at the date of acquisition. I
think that's where we're getting to the confusion. But then they used the price computed as of the date of the agreement.
And I think that's where we were getting the cross focuses.

MR. HANSEN: Because that's totality. I can make that very clear. I can make that very clear, Your Honor.

THE COURT: I just wanted to make sure we were clear on that.

MR. HANSEN: A couple things. We need to know whether the deposition is going to take place. We're being told they're
going to go off and take a deposition of this gentleman. As far as we're concerned, the matter is -- we think we have an
unobjected motion for mistrial. It's pending. We would like to know when you're going to rule on that, because obviously
much depends on your ruling. We also don't think they should be rushing off to take sworn testimony from this fellow.
We think it should be referred to other authorities for investigation.

MR. IANNO: I'm the one who is going to take the deposition, so I want to know whether I'm leaving or staying for
the remainder of the trial.

THE COURT: I'm not ordering a deposition. So at best a sworn statement, as I understand what you guys are telling me --

MR. IANNO: That is --

MR. SCAROLA: We have informed the court that it is our intention to take a sworn statement from Mr. Comyns. We
have invited the defendant to be present if the defendant chooses to ask questions. If the defendant chooses not to be
present and ask questions, that's fine.

THE COURT: Just so -- as far as I'm concerned, that's a private matter between the parties.

MR. HANSEN: I guess, Your Honor, the other point, do we have some sense of when the court is going to rule on the
unobjected motion for mistrial?
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THE COURT: No. But I may not rule in the next day or two or three or four or five or six or seven. I don't know. I
don't know.

MR. SOLOVY: Your Honor, could I bring up a separate point? The next witness would be mine. Your Honor sustains
an objection when Mr. Hansen is questioning. He persists in that line of questioning. We come up. You sustain it again.
I'm going to have a big problem if he does that with my witness, Your Honor.

MR. HANSEN: I think we're anticipating problems.

MR. SOLOVY: Wait a minute, Mr. Hansen. Let me finish. Let me finish, Mr. Hansen.

THE COURT: Hold on a second. I'll give you a chance to respond. I promise.

MR. SOLOVY: Your Honor, if I'm asking a question and Your Honor sustains it, if the objection is made and Your
Honor sustains the objection, I don't go back again and try to avoid that ruling by asking questions right around it.
That's happened persistently in Dr. Nye's testimony, repeatedly. I'm just saying, Your Honor, if that happens with Mr.
Gittis, we're going to have a lot of problems.

THE COURT: That I put in the category of chatting. You don't need to respond to it. I'll be back in a few minutes. Do
you have any idea how much longer your cross is going to be?

MR. HANSEN: Another 45 minutes.

THE COURT: Are we doing Fogg?

MR. SOLOVY: Yes, Your Honor.

THE COURT: We think it's about 20 minutes?

MR. MARMER: It's about 15, we think.

THE COURT: Okay. Okay.

(A recess was taken from 3:10 p.m. to 3:20 p.m.)

THE COURT: I have some free time tomorrow at 8:00 o'clock.

MR. SCAROLA: You have a long list from Mr. Hansen things he wants to spend time discussing. If Your Honor is
feeling lonely at 8:00 a.m., we're happy to be here.

THE COURT: Do we want to start doing trial Exhibit binders and depo designations at 8:00? That gives us a half hour
at least.

MR. HANSEN: Sure, Your Honor.

THE COURT: Okay. That's fine.

MR. SCAROLA: We may not need to have a hearing on trial Exhibits and binders if they can provide us with a copy to
review. I mean, the concept is one that we don't oppose. We'd just like to take a look and see what it is they're planning
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on doing and how they wish to present it, with the understanding, obviously, that we'll have the reciprocal opportunity
if we choose to avail ourselves of it.

MR. HANSEN: We plan on sending over a list tonight, Your Honor.

THE COURT: Okay. We ready to get the jurors?

MR. HANSEN: I'm sorry, Your Honor. Yes, I believe we're ready to get the jurors.

MR. MARMER: Yes.

THE COURT: Okay.

MR. SCAROLA: Since Mr. Perelman can not come in tomorrow until 10:00, does Your Honor want to bring the jury
in a little later, or do you want to start something else?

THE COURT: I'd probably rather start, but remind me to talk about it. We can talk about it.

MR. SCAROLA: My thought was we might want to bring them in a little later and do that --

THE COURT: Does defendant have a feeling one way or the other?

MR. HANSEN: I do. I thought Mr. Perelman was going to be the witness first thing tomorrow.

THE COURT: They had represented he wasn't able to be here until about 10:00. We can talk about it again.

(The jury entered the courtroom. )

THE COURT: Okay. We're ready to continue. Mr. Hansen.

MR. HANSEN: May I proceed, Your Honor?

THE COURT: Yes, sir.

MR. HANSEN: Thank you.

BY MR. HANSEN:

Q. Dr. Nye, I now want to turn to your bottom number, your zero figure for actual value, okay?

A. I think that was what I called realizable, the value, they could never realize anything from them so they got back
zero, yes.

Q. Now it's your belief, is it not, Dr. Nye, that if all the true facts about Sunbeam had been known by the marketplace,
for example, on March 2nd, 1998, the share price would have been lower than $45.63, correct?

A. I would presume so, yes.
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Q. If on March 30th, 1998, all of the true facts about Sunbeam had been known, the share price would have been lower
than $43.94, correct?

A. I would presume so, yes.

Q. But you made no effort to calculate what the price would have been on the 30th of March if the true facts had been
known, correct?

A. That's correct.

Q. You made no effort to determine the actual value of the Sunbeam shares on March 30th, correct?

A. That's correct.

Q. You made no effort to determine the actual value of the Sunbeam shares on March 2nd, correct?

A. That's correct.

Q. You, rather, made an assumption that said the stock became valueless at some point in the future, so, therefore, the
realizable value of the shares was zero; is that right?

A. Not completely. I think I said earlier what I had done is, my understanding was I was asked to assume it would be
proved in these proceedings that Coleman could never realize any value from their shares, and, therefore, what they
got back was zero.

Q. In other words, you were asked to assume that after 3-30-98, between then and the time of bankruptcy on, was it
February 5, 2001 --

A. February 5th.

Q. -- 2-5-01 there was never any opportunity for the plaintiff to realize any value from the shares, correct?

A. That's correct.

Q. So you just assumed that as the facts, correct?

A. I assumed, I think I said that originally. I said it again. Yes, I assumed they would not be able to realize, were never
able to realize any value from their shares, so what they got back was nothing, right.

Q. You never did any study to verify that as fact, did you?

A. I think that goes with the word “assume.”

Q. You never calculated anything under the securities laws to see whether CPH had the right to sell shares in private
transactions, correct?

MR. MARMER: Objection, Your Honor.

THE COURT: Sustained.
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BY MR. HANSEN:

Q. You never did any analysis of the right of CPH to conduct any sales during this period, did you?

MR. MARMER: Same objection, Your Honor.

THE COURT: Sustained.

BY MR. HANSEN:

Q. You never did any evaluation of the contractual provisions in the parties' agreements to see when and under what
conditions they were allowed to sell shares, correct?

MR. MARMER: Same objection.

THE COURT: Sustained.

MR. HANSEN: May we approach?

THE COURT: Okay. It's his objection. What did you want to say in support?

MR. MARMER: The objection is he's inquiring about legal matters of the witness. This is not a legal witness, nor would
he be competent. We have addressed virtually all of these things with the court and have rulings on them.

MR. HANSEN: I can't understand how when a witness comes into court to give an opinion of zero value he can't be
cross-examined about the limitations of what he's done.

THE COURT: As I understand his opinion on this, he assumed it was zero. He was told to assume zero.

MR. HANSEN: But there are legitimate questions before you get to zero, Your Honor. I don't think we have to assume
it was zero. I don't know why it is we can't ask him, you didn't check this --

THE COURT: Later you're going to argue they have insufficient evidence of damages because they assumed zero and
there's no evidence of zero.

MR. HANSEN: I also want to exclude this witness as not a competent expert as far as his analysis. I don't believe this
can be assuming away half the problem. He has to do two things. He has to come to an expected value and an actual
value. Yet, he has just told us he didn't do anything on an actual value. He did something completely different.

THE COURT: There may be an appropriate time to argue that. He said he assumed it.

MR. HANSEN: The point on cross -- I do understand Your Honor's comment and ruling, but the point, Your Honor,
I think that I wish to make is this: This jury should know it isn't a matter of assumption. There were legitimate issues
that could have been raised, and it would bear on his credibility that he did not look at the contract for restrictions. He
did not consider the appropriateness of sale at any given point in time.

THE COURT: Again, I think you're asking about legal conclusions. There's probably other ways to get the same
information, but I think you are asking about legal conclusions.
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MR. HANSEN: Dr. Emery, Mr. Perelman, there's been a lot of witnesses who gave their understanding of legal matters.

THE COURT: His understanding of legal matters has no -- there's no evidentiary import. It's not like Mr. --

MR. HANSEN: Okay, Your Honor. Just so I know my ground rules for proceeding, can't I ask him you did not
undertake any analysis to follow through whether it was, in fact, the case that between September -- between March 30th
and the bankruptcy day one truly could or could not realize any value?

THE COURT: Any objection to that?

MR. MARMER: I think that's repetitious and argumentative. He already established about three times he assumed. So
all we're trying to do now is to suggest that there was something wrong about what Dr. Nye did through the intimation
and the document --

THE COURT: I think that's a matter of law. I think, frankly, it's clear to the jury already there's no other date he used
to calculate the second number.

MR. HANSEN: He didn't calculate the second number. It's nothing but an assumption. There's no opinion whatsoever.
You were told to assume zero.

MR. MARMER: We're jumping ahead to closing arguments.

THE COURT: Okay.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Just so we're clear, Dr. Nye, there's no method for an expert opinion behind your testimony in this court today that
the actual value was zero other than your being told by the lawyers for plaintiff that you should assume that the thing
was zero because they could never sell it, correct?

A. I again was asked to assume.

MR. MARMER: Excuse me.

THE COURT: What's the objection?

MR. MARMER: Subject matter covered in the bench conference.

THE COURT: Why don't you rephrase it?

BY MR. HANSEN:

Q. Just so we're clear on what you've done and not done, Dr. Nye, there's no opinion or methodology you've applied
to a determination of the actual value for Sunbeam shares received by plaintiff in this case other than simply taking as
true the assumption the lawyers for plaintiff have asked you to make, that is, that the shares could never be realized
for any value, correct?
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A. I think -- that's true because that's exactly what I said when we started this.

Q. Dr. Nye, the period of time we're talking about, though, from the 30th of March to the 5th of February of '01, that's
an almost three-year period, isn't it?

A. Sure looks like it, yeah.

Q. And over that almost three-year period much can happen to the value of securities, correct?

A. That's true.

Q. Isn't it true that many different factors influenced the pricing of securities?

A. Many different things, yes, indeed.

Q. And you didn't take any effort to try and exclude out the influence of other factors on the value of Sunbeam shares
after the 30th of March, 1998, correct?

A. That's true.

Q. You didn't consider, for example, whether new management at Sunbeam lead by Mr. Perelman's hand-picked team
made mistakes in running the company?

A. That's true.

Q. You didn't consider whether the stock market crash of the year 2000 affected the Sunbeam share price, correct?

A. I didn't, what was the word, the verb?

Q. You didn't consider whether the stock market crash of 2000 affected the Sunbeam share price?

A. I didn't do an analysis of how much if that's what you're asking, no.

Q. Did you do any analysis of it?

A. No.

Q. You didn't consider, for example, whether the price of Sunbeam shares was affected by very large write-offs Sunbeam
had to make on some of the assets that were received from Coleman in the year 2000?

MR. MARMER: Objection, Your Honor, no factual predicate.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you ever review the bankruptcy disclosure the Sunbeam company filed in October of 2002?
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A. I may have, but not that I recall.

MR. HANSEN: Could I have Morgan Stanley 920, please?

May I approach, Your Honor?

THE COURT: Um-hum.

BY MR. HANSEN:

.Q. Dr. Nye, I'm going to place before you Morgan Stanley 920 for identification. Do you recognize that as one of the
documents you reviewed in your work in this case?

A. Yeah, as I sit here, I don't recognize it. Could I have?

Q. Doesn't look familiar to you?

A. Well, it looks very familiar. All legal documents look just like this, little fine print, but, no, I don't recognize this
specifically.

Q. Is what you just told us, all legal documents look the same to you?

A. They look like that, yes.

MR. HANSEN: We offer 920, Your Honor.

MR. MARMER: Objection, Your Honor.

THE COURT: You all want to come on up?

SIDE BAR CONFERENCE:

THE COURT: What's the legal objection?

MR. MARMER: The objection is this is a late disclosed document. It wasn't disclosed until April 4th and it contains
hearsay.

THE COURT: What's the response?

MR. HANSEN: It's timely disclosed, we believe, under the circumstances. And in terms of hearsay, this is a public record
that's being offered, Your Honor, to slow, frankly, that they're trying to attribute all of these damages to us when, in
fact, Sunbeam had a myriad causes for failure. The fact this expert didn't consider any of them is, in fact, probative as
to his credibility, but it's also probative substantively that they're trying to pin on Morgan Stanley damages that are not
properly pinned on Morgan Stanley.

THE COURT: What's the response?

MR. MARMER: The witness said he didn't consider it. We already got that information.
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THE COURT: I would sustain the objection.

MR. HANSEN: Actually, he didn't say he didn't consider it. He said he couldn't recall it. He might have.

THE COURT: I would sustain the objection.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Did you think it important, Dr. Nye, to look into the causes of Sunbeam's bankruptcy before attributing a total loss
of Sunbeam shares to the defendant Morgan Stanley in this case?

A. I told you I assumed they were never in a position to realize any value of the shares, and I was asked to assume that,
therefore, they got zero.

Q. But for one to do a fair calculation of damages, wouldn't one need to ask the question what caused Sunbeam to go
bankrupt and thus make shares worthless?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Is it fair in your mind, Dr. Nye, to attribute to Morgan Stanley damages that were caused by factors other than
Morgan Stanley's conduct?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Dr. Nye, did you try to assess any of the evidence pertaining to what happened to the Sunbeam company at any time
from 3-30-98 to 2-5-01?

MR. MARMER: Objection.

THE COURT: Overruled. You can ask that.

THE WITNESS: And the question was did I?

MR. HANSEN: Could we re-read it, please?

(The record was read as requested.)

THE WITNESS: Did I assess any evidence?
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What does the word “assess” mean to you?

BY MR. HANSEN:

Q. Did you look at any of the evidence?

A. Well, sure, I'm aware that March 19 they made the announcement they might not make their first quarter results.
After that there was a term, you know, worse first quarter. Then it got worse in May. Then in June Dunlap and Kersh
were fired. Arthur Andersen pulled its books. There was the beginning of an SEC investigation. There were announced
restatements. They actually did restate. And the SEC investigation never ended, and all during this period the shares
weren't registered and couldn't be sold.

Q. Did you assess what the causes were for Sunbeam's bankruptcy?

A. No.

Q. Did you assess whether Sunbeam had been affected by taking on acquisitions at the same time?

A. Assessed?

MR. MARMER: Objection. No foundation.

THE COURT: I'm sorry. No?

MR. MARMER: Foundation.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you consider whether Sunbeam had taken on a number of different acquisitions at the same time and that created
problems?

MR. MARMER: Same objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you know whether Sunbeam had taken multiple acquisitions at the same time?

MR. MARMER: Same objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you know whether Sunbeam had any other acquisitions?

16div-003059



COLEMAN, v. Morgan STANLEY., 2003 WL 24299377 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 66

A. I knew they acquired Coleman and some other small companies, yeah.

Q. All at the same time, right?

A. Pretty much, yeah.

Q. Did you consider whether that acquisition of several companies at the same time created any unusual business
problems that lead to problems, further problems for Sunbeam?

MR. MARMER: Objection; lack of foundation in the evidence.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What problems did those acquisitions cause for Sunbeam in your analysis?

MR. MARMER: Objection; lack of foundation; assumes problems.

THE COURT: Assumes?

MR. MARMER: Problems.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Were there any problems created by Sunbeam's acquisition of multiple companies at the same time in your analysis?

A. I didn't analyze, do an analysis of whether multiple companies would cause problems. It's not necessarily true multiple
acquisitions cause problems.

Q. You didn't analyze the problem?

A. I didn't need to analyze it. No, I didn't analyze.

Q. Did you look at what write-offs Sunbeam had from March 30th, '98 to 2-5-01?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Do you know whether there was write-offs during that period?

MR. MARMER: Objection.

THE COURT: Sustained.
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MR. HANSEN: Your Honor, may we approach?

THE COURT: Why don't you rephrase it.

BY MR. HANSEN:

Q. What, if any, analysis did you do with respect to the issue of write-offs?

A. What write-off?

Q. Write-off of assets on the books of Sunbeam.

A. You mean accounting write-offs of assets on the books of Sunbeam?

Q. Do you -- did you do any --

A. I don't believe I did an analysis of write-offs, accounting write-offs of the books of Sunbeam.

Q. Did you look into any issues surrounding goodwill at Sunbeam?

A. Surrounding the accounting goodwill of Sunbeam, no.

Q. Did you do any evaluation of whether Sunbeam's expenses went up substantially over the period of time Mr.
Perelman's associates were running the company?

MR. MARMER: Objection; lack of foundation in the evidence.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you do any valuation or analysis of the question of expenses of Sunbeam over the almost three years from the
time of the closing of the acquisition to the time that bankruptcy was filed?

A. No.

Q. Did you consider any -- Did you do any valuation about the issue of administrative costs of Sunbeam over that same
close to three-year period?

A. No.

Q. Do you know who Dr. Emery is?

A. I believe I've heard the name recently.

Q. Have you ever looked at his source textbook Corporate Financial Management?

A. I don't recall.
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Q. Do you know whether Dr. Emery in his textbook talks about how managerial inexperience and incompetence are
the leading causes of business failure?

MR. MARMER: Objection.

THE COURT: Sustained. Let me remind you that questions are not evidence.

BY MR. HANSEN:

Q. Do you know of your own experience, Dr. Nye, or your own expertise that one of the leading causes of bankruptcy
is managerial inexperience and incompetence?

MR. MARMER: Objection. There's no foundation.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Do you have an opinion about managerial inexperience and incompetence as a cause of bankruptcy?

A. It sure doesn't sound good and it sure sounds like it could.

Q. How about let me look at Exhibit 892 in evidence, please. Were you aware of part of your post-March 30, 1998 work
that one of the analysts writing about Sunbeam had written, “Furthermore, we find it ironic that SOC or Sunbeam's
second largest shareholder, Ron Perelman, could end up financially better off if Sunbeam were to enter Chapter 11
than if he had been successful selling Coleman to Sunbeam SOC as a significantly lower all-cash price as he originally
attempted late last year. Were SOC to enter bankruptcy today, Mr. Perelman could recognize his presently large but
unrecognizable paper, (noncash) loss in Sunbeam. Then he could potentially use this loss to offset his earnings and gains
in his other profitable enterprises.”

Did you review this? Did you do any analysis of this issue as part of your post March 30th, 1998 work, Dr. Nye?

MR. MARMER: Excuse me. May we approach?

THE COURT: Yes.

SIDE BAR CONFERENCE:

MR. MARMER: The objection is this is plainly not an attempt simply to find out whether he took account of this but
to publish if this was true a theory and statement to the jury when there is no fact in evidence to that effect. This line
of questioning is obviously having the intended effect of conveying information, and it's going to be insufficient for an
instruction that says questions aren't in evidence. I think counsel ought to be given a firmer instruction about fashioning
questions that avoid this problem.

MR. HANSEN: Very simple --

THE COURT: First of all, which document is this?
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MR. HANSEN: A report from Prudential in the summer of 1998.

THE COURT: Was it taken for the truth of the matter?

MR. HANSEN: It was entered in evidence.

THE COURT: Lots of things have been but weren't taken for the truth of the matter asserted.

MR. HANSEN: This is a document in evidence. He lists this as a document he considered.

THE COURT: First I need to you answer the question. Was it one of the things taken for the truth of the matter in it
or just to show what was said?

MR. HANSEN: I don't recall.

THE COURT: Do you know?

MR. HANSEN: We can check. This man just volunteered, Your Honor, in response to my questions, he did an analysis
after the period. This is a document he claims to have relied on. I want to ask him did he do an evaluation of this, did he
check on this claim, did he make any determination, because it would go to the question of realizable value. If he didn't,
I think the jury is entitled to know that. If he did, I'd like to find out what it was.

THE COURT: In all honesty, he's been very clear that he didn't do any analysis at all on that.

MR. HANSEN: That's not true.

THE COURT: Why do you say that?

MR. HANSEN: He went on a litany of all the things he considered after March 30th. He considered the Dunlap firing.
He considered the SEC investigation. He considered the pulling of the financials.

THE COURT: I think he said he was aware of all those things.

MR. HANSEN: He said those were all issues for the analysis he did. That was in response to my question --

THE COURT: I think you were -- you asked him were you aware of what happened in the company, and he was listing
the things he was aware of.

MR. HANSEN: It's all part of his analysis.

THE COURT: I think -- we can take a break and have the court reporter read it back and see if my memory is correct.
I think he's been pretty clear. He didn't do that half of the analysis.

MR. HANSEN: He purported to have knowledge relating to that period that went to his opinion.

THE COURT: No. I mean, again, I would have to go back. I think he said that he was aware of their existence but
it wasn't --
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MR. HANSEN: I asked him in terms of, in order to give an opinion, he has to have some basis. If he's given a zero
opinion... this document is a document he considered in the report. It's listed as one of the documents he's relied on in
his report. It's in evidence. I don't recall that coming in under an objection.

THE COURT: I don't know. Do we know if this was one that was limited or not?

MR. BRODY: We're pulling the transcript, Your Honor.

MR. HANSEN: I recall it coming in without an objection.

MR. MARMER: I understand Your Honor answered that question. My point is a document in evidence doesn't mean
you get to do anything either by question or argument. There's no doubt what's going on here.

MR. HANSEN: The witness relies on this. If he puts it in his report as a document he relied on and it's in evidence, I'm
not aware of any principle that suggests that --

THE COURT: I mean, no, I think quite honestly, I think it's fair, and we can go back and look at, but what he testified to
was he did no analysis for this second half. I don't think you can then use that as a springboard to talk about everything
you think he should have considered and did not.

MR. HANSEN: I don't know why not, Your Honor.

THE COURT: Because it's almost like he didn't testify on that point at all.

MR. HANSEN: He did, though. That's misleading to the jury. He offered a zero value.

THE COURT: Because he was told to assume that.

MR. HANSEN: I can say -- I'm trying to show he did --

THE COURT: I think these are appropriate things to argue maybe later to me.

MR. HANSEN: It came in under no objection.

THE COURT: That's fine. I still think we need to take a break because I need to see the portion of the evidence where
he testified to the litany of things post closing that he knew about.

MR. HANSEN: Really I'm not sure I want to take your time or the jury's time, Your Honor. The only point I wish to
make on this is for damages one would think he should look at some of these things.

THE COURT: I think this is argument made to me to offer an expert on damages.

MR. GORSUCH: Your Honor has not ruled as a matter of law on this so until or unless it happens --

THE COURT: That's argument made to me at a later point.

MR. GORSUCH: Until or unless it's been ruled upon, the possibility of a sale has to be left open. If a possibility of the
sale has to be left open, there are alternative causal factors.
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THE COURT: I understand that. But this gentleman did not opine on any of these things.

MR. GORSUCH: We're assuming a set of facts that had not yet been proven.

THE COURT: And you're going to move to strike his testimony to say there's insufficient evidence.

MR. HANSEN: The other thing I want to point out is he can say that. Isn't the proper purpose of cross-examination
here to show to the jury that an expert, there was something for the expert to look at and he chose not to?- Instead of
looking at the real world, he chose to take what the lawyers told him when there's a wealth of other evidence that would
have been something to be looked at. If he wanted to close his eyes to it --

THE COURT: I think that doesn't have any legal relevancy. I think that's sort of a so-what. If you ask if that is a
document you listed and relied on, you can ask that, but then we move on. My understanding of his testimony is he
didn't do this second half of the analysis.

MR. HANSEN: Yes, Your Honor.

END OF SIDE BAR CONFERENCE.

BY MR. HANSEN:

Q. Dr. Nye, isn't it true, sir, that this is one of the documents you claimed in your report to have relied on for purposes
of your analysis?

A. Could you show me the heading, what this document is?

THE COURT: Do you have a copy?

BY MR. HANSEN:

Q. Why don't I give you a copy of 282? Do you have a copy of your report?

A. No.

Q. Why don't I give you both. I'll hand you a copy of Morgan Stanley 924, which is your report, and a copy of Morgan
Stanley in evidence 282, and maybe in the interest of time, Dr. Nye I'll direct you to --

THE COURT: You can take it back later. I do have that. I have too many papers already. Thanks.

BY MR. HANSEN:

Q. I'll direct you to Exhibit 3, page 4 of 4 at your report to see whether this, in fact, was one of documents you list as
something you considered.

A. Exhibit 3 --

Q. Page 4 of 4?

A. Page 4 of 4.
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MR. MARMER: Objection to the question.

MR. HANSEN: Please take that off the screen.

MR. MARMER: I have an objection.

THE COURT: You want to come up?

MR. MARMER: Yes.

SIDE BAR CONFERENCE:

MR. MARMER: What's happened is we're now confusing parts of the report. There's a section of the report with Exhibits
identified as things he looked at for purposes of determining the market was efficient. If the question is should you have
looked at this part to show that it was efficient or not, that's fine. But to try and ask this general question have you
looked at anything at all for any purpose --

THE COURT: How do we know it's listed only to determine whether the market was efficient?

MR. HANSEN: I don't think it is.

THE COURT: I'm asking.

MR. BRODY: On page three, paragraph four of the report --

THE COURT: Let me read it. Let me read it first. How would we know that from reading that?

MR. BRODY: He says what's on the Exhibit we're looking at, just the Exhibit considered. The things he relied on are
referenced in the report itself. I'm not aware of any reference to this document in the report itself.

MR. MARMER: What --

The court reporter just told me she couldn't hear anything I just said. In essence, I said there's no appropriate way to
move from the market, segue to something else.

THE COURT: It's you can't just refer him to Exhibit 3. You have to refer him to the paragraph of his report and he
can explain.

MR. HANSEN: He says his opinion --

THE COURT: He can explain to us what that paragraph means rather than jump into the Exhibit 3.

END OF SIDE BAR.

BY MR. HANSEN:

Q. Dr. Nye, can you turn to page three of your report, paragraph four?
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A. Okay.

Q. Do you state there the documents you considered for purposes of your analysis were listed in Exhibit 3?

A. States it right there.

MR. MARMER: May I ask the rest of the contemporaneous paragraph be read?

MR. HANSEN: Your Honor, would you like the rest read?

THE COURT: Sure, if you don't have an objection.

BY MR. HANSEN:

Q. Why don't you go ahead and read it aloud, the whole paragraph.

A. Paragraph four, “My opinions are based upon my professional knowledge and experience, as well as on a review
of documents and information relevant to this matter and analysis of data. Documents considered are listed in Exhibit
3. Documents and other materials upon which I have relied as a basis for my opinions are cited in this report and its
Exhibits. All documents and materials are the type typically relied on by experts in preparing this type of report. Analyses
that are bases for my opinions are described in this report in its Exhibits, and result of those analyses are contained in
this report and its Exhibits.”

Q. And one of the documents that you identified in Exhibit 3 is this report that we had, this 282, correct?

A. Did you find it in here somewhere?

Q. You'll see page 4 of 4, Exhibit 3?

A. Page 4 of 4.

Q. Page 4 of 4 Exhibit 3?

A. Where?

Q. Do you recognize this as a -- this is from Prudential Securities, correct?

A. Have I got something wrong here?

Q. Can you see it?

A. This is 10-Q A.

Q. Do you see 282, which is the 892? Let's give you a copy with Bates numbers so you can verify it. I'm handing you a
copy of Morgan Stanley 892, which is what we just displayed on the screen. Do you see the Bates numbers from that
document as one of the documents you list here on your Exhibit 3 at page 4?

A. Exhibit 3, page 4 of 4 in my report, is that what you're talking about?
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Q. Yes.

A. I do not see MS 892 anywhere.

Q. You do it by Bates ranges, right?

A. Oh, okay. Bates.

Q. 1392178?

A. 139, okay.

Q. Prudential Securities report dated August 7, '98, do you see that as one of the documents you incorporate as one of
the Exhibits you relied on in your report?

A. I do.

Q. What effort did you make to check out any of the information contained in that report?

MR. MARMER: Objection; insufficient predicate for the question.

THE COURT: Overruled.

THE WITNESS: This is MS 892. What did I do to, what, check out information?

BY MR. HANSEN:

Q. To investigate the assertions about the benefits of bankruptcy for Mr. Perelman.

MR. MARMER: Objection; no foundation.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What efforts did you make -- what efforts did you make to check anything about the contents of that document that
you relied on?

MR. MARMER: Objection; assumes a fact not in evidence.

THE COURT: Sir, did you rely on that document in issuing your report?

THE WITNESS: I certainly -- it's in here and I considered it. I mean, I'm trying to review it to see if I relied on it.

THE COURT: Okay.

THE WITNESS: And the question is did I rely on this?

BY MR. HANSEN:
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Q. Actually, my question was --

A. In my opinions?

Q. My question was did you do anything to verify any of the information contained in that report as part of your report?

MR. MARMER: And I have an objection to that question.

THE COURT: What's the legal objection?

MR. MARMER: Lack of foundation.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What did you do with this document when you considered it?

A. Considered it. I reviewed it.

Q. Did you ask any questions about it?

A. I don't think so, no.

Q. Did you ask anybody for the plaintiff what this business about bankruptcy was all about?

A. No.

Q. Did you do an investigation or any analysis of the issue about whether Sunbeam took on excessive debt as a
consequence of these various accusations in 1998?

MR. MARMER: Objection; lack of foundation; repetitious.

THE COURT: Sustained. I think we discussed this at the bench.

BY MR. HANSEN:

Q. Dr. Nye, did you investigate the lockups, how they played in at various points in time?

A. You mean the 90-day -- yes, certainly I considered those as part of the reason I didn't use the liquidity discount.

Q. And in December of 1998, you know, sir, that all of the original lockups that had been agreed to as part of the contract
in February 1998 had expired, correct?

A. All the lockups would have expired, yes.

Q. So there's no contractual reason why Mr. Perelman wasn't free to sell the shares at that point based on the lockups,
correct?
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MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. The lockups were no longer an issue with respect to sales by December of '98, right?

A. The lockups themselves and the original agreements were no longer at issue. Later agreement in August of '98 extended
the lockup 25 percent until August of 2001 and the shares never had been registered.

Q. And the new lockup agreement that was agreed to between Sunbeam and the plaintiff was in August of 1998?

A. I think so, yeah.

Q. That had nothing to do with anything charged against Morgan Stanley in this case, correct?

MR. MARMER: Objection; misstates the record.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you do anything to determine whether Morgan Stanley should be charged with the consequences of a further
lockup that plaintiff agreed to in August of 1998?

MR. MARMER: Objection; contrary to facts.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What, if anything, did you do to investigate the circumstances of the second lockup agreement entered into by plaintiff
in August of 1998?

A. What did I do? I recognized that in my second damage analysis they wouldn't be able to sell those during the first
quarter of 2000.

Q. Did you do any investigation as to why that lockup agreement was entered into?

A. No.

Q. Did you know anything about the circumstances under which it arose?

A. It arose under some negotiations, I'm sure.

Q. But you didn't know what the negotiations were?

16div-003070



COLEMAN, v. Morgan STANLEY., 2003 WL 24299377 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 77

A. The negotiations in August? Presumably at least part of it was about eliminating lockout on 75 percent of the shares
and extending the lockout on 25 percent of the shares until August of 2001.

Q. You're saying presumably. Are you guessing there or do you know?

A. I think I just explained to you that was the time it happened. And that's what happened. And then you asked me
what happened. I said, well, I know that happened.

Q. Do you know what the plaintiff got in return for agreeing to further lockup in August 1998?

MR. MARMER: Objection, Your Honor. We have a ruling on this.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you ask the plaintiff's side to give you all the facts and circumstances surrounding that lockup before incorporating
it into your analysis?

MR. MARMER: Objection, Your Honor. We're going into the same area.

THE COURT: Sustained.

BY MR. HANSEN:

Q. With all respect, Dr. Nye, did you think as an expert you needed to get the facts and circumstances about this second
lockup before incorporating that lockup into your analysis in this case?

A. I knew what the lockout prescribed, and that's how it affected my analysis, and I considered it.

Q. But you didn't feel it incumbent on you to learn all the facts and circumstances about the lockup to know whether
it was appropriate to build that into your analysis?

A. I knew it was appropriate to build it into my analysis. I knew they couldn't sell them under the lockout until August
of 2001.

Q. But you didn't know why they entered into the lockout?

MR. MARMER: Objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Dr. Nye, by December of 1998 under the original lockup, there was no longer a contractual restriction on the Sunbeam
shares held by Mr. Perelman, right?

A. Under the original agreement there would have been no restrictions by the end of December '98, right.
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Q. Did you attempt to value the Sunbeam shares held by Mr. Perelman, the 14.1 million shares at year-end 1998?

MR. MARMER: Objection. May we approach, please?

THE COURT: Sure.

SIDE BAR CONFERENCE:

MR. MARMER: Your Honor, there has been no showing by Morgan Stanley of either of the conditions Your Honor
has required before they're able to elicit testimony about needs for values. They have not established a legal right to
sell the shares or that a liquidity discount could be laid, so they're trying to do it with our expert where they can't do
it with theirs.

MR. GORSUCH: It's actually just the opposite. Plaintiff hasn't met its burden, motion limine 16, of establishing a date
used. What we're seeking to explore is whether he looked at other dates. And, in fact, we have submitted a disclosure
to Your Honor explaining just exactly how they could have sold privately as of December 31st, 1998. We have as much
in the record on this if not more than they do.

MR. HANSEN: We also have evidence on that date year-end 1998 they did an internal valuation of the shares, which
is what I expect to now ask him about, did he consider their own internal valuation and to show he ignored -- internal
valuation of the plaintiff in this case.

MR. MARMER: When we get to that part, I'll object, too, or we can discuss it now. At the moment we're discussing
whether he can ask him about valuations at points in time prior to under Your Honor's ruling where you ruled there
has to be a predicate.

THE COURT: I agree there's not a predicate. Do we want to talk about the 450? It's the same issue, isn't it?

MR. MARMER: Yes. This is an attempt to turn a damage expert into a reliance expert.

MR. HANSEN: No, it is not. It is highly relevant and probative evidence as to plaintiff, Mr. Perelman, who conducts
valuation under penalties of, criminal penalties of the Federal Government and he submits it to the government or
submits the number to the government, and this expert comes in and talks about how he just has a zero number. I think
it's absolutely appropriate and necessary to ask him if he considered this information from his own client in assessing
valuation of the back end number as opposed to assuming zero. We have not only the predicate, we have uncontested
evidence on this point. I expect him to be able to be asked did he consider it? Why not? Did they give it to him? They
didn't. I think that goes to everything that's afoot in terms of expert testimony.

In terms of the predicate, the lockup expired. There is no showing. There is not any ability of a private sale. They're the
ones that have to establish a predicate for a subsequent valuation date, not us, under, Your Honor, motion in limine.
Unless we have to bring him back in our case, which I would hate to do, we want to establish he ignored the number on
the 450 million value placed on year-end both 1998 and 1999.

THE COURT: What's the response?

MR. MARMER: We've argued this many times already. There is no showing of the predicate required by them. We've
discussed this on three occasions. Mr. Hansen had a shot the other day. We did it when we were talking about the
demonstratives, and here we are again.
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THE COURT: You know, back to, I think eventually the 450 will come in. I'm not sure the relevance for this witness,
other than -- as I understand -- are you presenting, are you going to argue at all he has given any expert opinion about
the second half of the equation?

MR. GORSUCH: Sure.

MR. MARMER: Sure, but not in any of the areas they're questioning.

MR. GORSUCH: That's a misrepresentation. He said the bottom number should be zero or 46 million. He's rendered
an opinion on those two things. Your Honor, he's done it February 5th and December 1999 without any showing or any
conclusion by a court at all that they couldn't have sold before that. He picked them out of the air.

MR. HANSEN: He didn't come in and give a number valuation and give it to others to say they can't ever sell. He came
in as an expert and gave two numbers. I agree there's nothing to the second number, but that's the problem with an
expert getting up and giving testimony. He has to have expertise. That's what I'm trying to expose through the cross-
examination. If he had offered no testimony about the bottom number, maybe we'd have a different argument. But with
him saying the bottom number is zero or $46 million, that's presented with the rubric of expertise.

MR. MARMER: Because this is expert opinion, the expert opinion is not on the topic of whether it could be sold as to
which he's assumed. The economic expertise is his view that if there is no realizable value, there is a zero value associated
with it. So I think we were going to hear a bunch of cross-examination questions about all the ways you can have value
if you can't sell it, and this expert is prepared to say no. That's his area of expertise.

THE COURT: I think the 450 is fair to ask him about.

END OF SIDE BAR CONFERENCE.

THE COURT: You want to keep going for a bit? All right. You're going to tell us when you need a break, right?

BY MR. HANSEN:

Q. I'm directing you to December of 1998. After the first lockup expires did you receive from your client, Coleman
(Parent) Holdings, evidence of its own internal valuation on the Sunbeam shares as of that date?

A. As of December 1998, their own internal valuation? Not that I recall.

MR. HANSEN: Could we put up, please, number Morgan Stanley 857 in evidence?

BY MR. HANSEN:

Q. And I'll give you a copy, Dr. Nye. I'm handing a copy of Morgan Stanley 857 in evidence. And isn't it true, sir, you
were provided with a copy of this just a few weeks ago but after your report was submitted in the case?

A. Oh, sure, yes, I've seen this.

Q. And this was an internal valuation dated as of year-end 1998 of a variety of assets, including the Sunbeam shares,
correct?

A. It says estimated fair value calculation at the top.
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Q. Now you weren't given that --

A. That was your question, right? That's what it says.

Q. And you were not given that document by the plaintiff for part of your original work in the case before you did your
report, correct?

A. I don't believe so, no.

Q. You weren't given that document until a couple of weeks ago, correct?

A. I think it was longer than that ago, but I've been here for two weeks.

Q. How long ago?

A. A monthish. Sometime recently in the last --

Q. After your report, correct?

A. After my report.

Q. After your first deposition was taken, correct?

A. I believe so.

Q. And when your deposition was taken, you said you were going to ignore this document, didn't you?

A. Did I use those exact words?

THE COURT: You can't reverse the roles. Okay?

THE WITNESS: Sorry.

BY MR. HANSEN:

Q. Do you remember?

A. No, I just didn't think I would have used those exact words, but it's possible.

Q. You said you were going to ignore it in your report, correct?

A. Could you show me where I said that?

Q. Sure. Why don't you look at your March 11 deposition, page 68, lines 1 to 18, see if that refreshes your recollection.

A. What was the page number?

Q. Page 68, lines 1 to 18.
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A. Is that the little one?

Q. Yeah, the March 11 deposition.

A. Page 60, did you say eight?

Q. 68, lines 1 to 18?

A. 58.

Q. 68.

A. Okay. It says -- you ask me if I'm going to ignore it, and I say, correct, right.

Q. So you said you were going to ignore it?

A. Right.

Q. You weren't going to consider it once you were provided with it?

A. I considered it. I just -- that's looking at it. Am I going to use it or be influenced by it? That's what I mean by ignore.
No, it does not change my opinion or add to its bases.

Q. You agreed that you said you were going to ignore the document, right?

A. That's what the deposition says.

Q. And you also were asked whether you were going to consider that document now that you had seen it, correct?

Lines 14 through 16, please.

A. 14 through 16 on the same page?

Q. Page 68, yes.

A. Okay. I'm trying to get the terms straight, but, no, consider it, no. I place no value on it.

Q. You said you weren't even going to consider this document, correct?

A. That's what that says, yes.

Q. Well, that's what you said, yes?

A. Yes, indeed.

Q. And this document shows that as of year-end 1998 the value placed by Mr. Perelman on the Sunbeam common, you
just follow across the line, was $450 million, correct?
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MR. MARMER: Objection; misstates the record.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What is the figure in the column for Sunbeam common, Dr. Nye?

A. It says -- Move to the left. Move your pointer to the left. It says Sunbeam common, 14.1 million shares, value six,
market value 85 million.

Q. What is that for the adjusted 12-31-98 total?

A. I'm pointing to value. You said the actual value. The actual value is the left three columns.

Q. What's the adjusted value total?

A. Adjusted value 12-31-98 there's a 450 million there.

Q. And are you aware this $450 million number was used by Mr. Perelman to come up with a fair value estimate for his
holdings of $5 billion that was then submitted to the Federal Government?

MR. MARMER: Objection. Misstates the record.

THE COURT: Sustained.

BY MR. HANSEN:

Q. Did you know how that $450 million valuation for Sunbeam was used, Dr. Nye?

A. I think it's illustrated right behind you. This is all I know because this is the only place this number appears in the
vast reams of documents except a year later's version. It says 450 million. Down at the bottom right corner it says, it
adds it up, and that 450 is part of the 5.7 billion. Then there's a number presumably from Mr. Perelman says, “Okay to
use 5 billion” for a purpose that I -- it was -- I don't believe it was reporting to the government as you implied. It was
an unaudited statement in his audited financials.

Q. Do you know one way or the other, Dr. Nye, whether this $5.0 billion figure for 1998 was used by Mr. Perelman in
a financial statement that was then provided to agencies of the United States Federal Government?

MR. MARMER: Objection; relevance.

THE COURT: Sustained.

BY MR. HANSEN:

Q. What was the basis for your statement a minute ago, Dr. Nye, that you don't believe this number was submitted to
any agencies of the Federal Government?
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A. Because I was aware that it was an unaudited page, the famous F-3A, in their audited financial statements which
included a number about this $5 billion. I'm sorry. I just couldn't foresee the government being interested in an unaudited
statement.

Q. Do you know one way or the other whether or not that page was provided to the Federal Government?

A. I don't know whether when they handed that in it was provided.

Q. So you don't know?

A. It certainly wasn't part of what was required.

Q. Well, do you know what was required?

A. Sure, an audited financial statement. And F-3A, page F-3A was unaudited.

Q. Do you know what the Pension Benefit Guarantee Corporation required that lead him to submit a paper to the
Federal Government?

A. No.

Q. Do you know what the Office of the Thrift Supervision may have required?

A. I don't know what they might have required, no.

Q. Have you reviewed Mr. Perelman's testimony?

A. No.

Q. Let's go -- you said this document, this figure, this $450 million figure appeared nowhere but in this document and
then some subsequent document, correct?

A. A year later, I believe it's a year later, 12-31-99, there's -- the same number is in place.

Q. Let's go to 822, please, in evidence. Is this the document you're referring to, Dr. Nye, fair value calculation dated
12-31 -- 19 -- I think it's the second page.

A. Looks like the same document. There we go.

Q. Second page of 822, 12-31-1999. Is that the document you were referring to a minute ago in your testimony, estimated
fair value calculation, the $450 million valuation?

A. There we go. That's the later version.

Q. Is that the one you were thinking of?

A. Yes.

Q. This is a year later?
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A. A year later.

Q. At this point in time based on your alternative damages model you've projected that plaintiff could sell some shares,
correct?

A. In April, yeah, during the first quarter 2000, correct.

Q. You've said that the date you used was December 6, 1999 for projecting plaintiff's ability to sell, correct?

A. Basically it could have been able to sell in the first quarter is what I said, and that's based on resolution of the
registration in the same timely way. it was with the public shareholders.

Q. Which resolution was December 6, 1999, correct?

A. And they got the shares January of 2000.

Q. This relates to part of the period you've covered in your alternative damages calculation, correct?

A. That's correct.

Q. And, again, in a document prepared by Mr. Perelman or his employees, the Sunbeam common has an adjusted
valuation of $450 million, correct?

A. If you look to the left -- oh, you asked that question. It does. It says under a column adjusted 12-31-99 value. Under
total it says 450.0, right.

Q. And, in fact, the sum total of these adjusted values comes to $4,736.700,000, correct, Dr. Nye?

A. It appears to.

Q. Do you know whether or not this formed the basis of a submission based on this year to governmental authorities
for an aggregate fair value of $5 billion by Mr. Perelman?

A. Yeah, I don't know that, no.

Q. These are, neither of these documents are documents that you chose to consider in doing your work, correct?

A. Well, like I said, I considered them. The value added was, there was none.

Q. You already told us at least as to the 12-31-98 document you weren't going to consider it, that was your deposition
testimony, correct?

Question, are you going to consider it?

A. I think I've explained three or four times when I say now in this context I'm using the word “consider” to mean I
looked at it. I saw it. If I don't choose to put any value on it, it goes no further. That applies to both of these documents.
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Q. You were asked at your deposition are you going to consider it now that you've seen it, and your answer was no,
correct?

A. That's correct.

Q. So if you use Mr. Perelman's valuation and the federally filed Sunbeam 10-Q A to do a damages calculation, you'd
come up with $74 million, wouldn't you, Dr. Nye?

MR. MARMER: Objection, Your Honor; misstates the record; misstates the analysis; lacks foundation in the evidence.

THE COURT: Sustained.

BY MR. HANSEN:

Q. You chose not to use either of these numbers in your work, right, Dr. Nye?

A. That's definitely correct.

Q. Dr. Nye I want to just talk to you briefly about what you did in your work on the case, and then we'll be pretty much
done. You filed a report dated December 7 of 2004?

A. Sounds right.

Q. You didn't write it, though, did you?

A. You know, I -- in terms of actually typing the words, no.

Q. Your assistant, Miss Nettatimes (phonetic) typed out the words?

A. She typed out the words.

Q. You made no material changes?

A. I don't recall any material changes.

Q. You relied on the attorneys for Coleman to provide you with materials to form your opinion, correct?

A. We certainly received documents from Coleman (Parent) Holdings, and we've got some documents ourselves.

Q. You didn't even bother to review all the documents you were provided with?

A. I didn't review personally all the documents, no.

Q. You didn't bother to review Mr. Perelman's deposition before you did your report, correct?

A. I didn't personally, no.

Q. You didn't bother to talk to Mr. Perelman about his views prior to issuing your report, correct?
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A. No, I did not talk to Mr. Perelman.

Q. You never met with Mr. Perelman prior to issuing your report, correct?

A. That's correct.

Q. You didn't bother to talk to Mr. Slotkin, the chief financial officer, before issuing your opinion, correct?

A. That's correct.

Q. You didn't bother to talk to Mr. Winoker, the treasurer, before you issue your report?

A. That's correct.

Q. Didn't bother to read his deposition?

A. Mr. Winoker, I don't believe so.

Q. You were retained in late 2003 or early 2004; is that right?

A. Early 2004.

Q. And you signed your report December 7, 2004?

A. That's correct.

Q. And between the time you were retained and the very end of November just before you submitted your report you
had spent a total of 31 and a half hours in this case?

A. Sounds about right.

MR. HANSEN: Can -- we have one matter, Your Honor?

THE COURT: Sure.

SIDE BAR CONFERENCE:

MR. HANSEN: I was going to try to impeach Dr. Nye with cases that he previously testified in where his testimony
was excluded.

MR. MARMER: We object to that. We think the law is quite clear that the rulings in other cases about why an expert
should or should not come in are not properly matters to be brought in before a jury.

THE COURT: No. I appreciate you coming up.

END OF SIDE BAR CONFERENCE.

MR. HANSEN: Dr. Nye, I have no further questions.
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THE COURT: Thank you. Mr. Marmer, do you have other questions?

MR. MARMER: I do.

REDIRECT EXAMINATION

BY MR. MARMER:

Q. Dr. Nye, Morgan Stanley's counsel asked you some questions about your report. Would you tell the ladies and
gentleman of the jury how you go about having the report, how you had this report prepared and what, if any, role
it played.

A. The standard procedure, we have a staff and we get an assignment. We had an assignment. We meet, discuss what's to
be done, what analysis need to be performed, basically get rolling on those kinds of things. Then as they come through,
the report starts to take shape. We discuss it, you know, as a group in meetings. And Miss Nettatimes (phonetic), she's
done all but half her dissertation at the London School of Economics, and she's been with me 15 years. She in this case
put pen to paper and wrote up the report. It is reviewed by the group, discussed, and then ultimately everything is subject
to my approval and done under my direction.

Q. Was there anything about the preparation of this report that you did for this case that was different in kind or matter
from how you typically go about handling these matters?

A. No.

Q. Dr. Nye, you were asked some questions about Morgan Stanley Exhibit -- let's start with 157. Do you have 857?

A. I had them memorized but then --

Q. Let me just see if you have 857 in front of you here.

MR. HANSEN: Do you want it displayed? I'll put it up.

MR. MARMER: That's okay. I think we'll be able to do this quickly.

BY MR. MARMER:

Q. Morgan Stanley's counsel asked you questions about the column under adjusted value, and that shows the $450
million. What weight, if any, did you give to that number?

A. Well, basically none. I mean --

Q. Why?

A. The recognition of the actual value on 12-31-98 is in the two columns to the left at $6 a share, so the total is 85
million. This adjusted value there's no basis for the number, no analysis, no anything. It's just a number placed here
under adjusted value. And in the column to the right apparently these are the bases for the adjusted value. It simply says,
capital restructuring -- capital restructuring and EBIT improvements. In other words, it's, you know, if we improve it, it
will improve. It's kind of a wish list thing. It would be nice if it was worth 450, and maybe they thought if they worked
real hard they could get it up to 450, but there's no basis whatsoever for at this point saying it's worth 450, 450 million.
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And more to the point, it was obviously dead wrong because the company went bankrupt and never approached 450
million.

Q. Counsel also asked you questions about MS 822, the second page of MS 822. Let me see if I can help find that for
you. If you could find the front page... That's 857. Do we have 822 up here or no? Here, you can borrow mine.

A. Okay.

Q. I'd like you to look at the second page of that Exhibit, which is, I believe, the page that counsel was directing your
attention to, and that's the page that has the 12-31-1999 values on it.

A. Correct.

Q. And, again, Dr. Nye, this $450 million figure appears there. And let me ask you why did you or did you not give
that any weight?

A. Didn't give it any weight. Exactly the same number, 450 million out of the blue. No analysis. Same comment to the
right, capital restructuring and EBIT improvements. And it's sitting next to an actual price, and it's now dropped to
$4.18, so the total value of the actual value of Sunbeam or the stock at this point, the Sunbeam stock is $59 million.

Q. Now when counsel pointed out to you that this is roughly the same time period you looked at for your alternative
damages calculation, do you recall that?

A. Yes.

Q. Just, again, very briefly, what was it you were trying to do in the alternative damages calculation? Let's see if we can
get that back up here. What was it you were trying to do with this calculation?

A. Basically just under the assumption that the shares could have been registered and salable in the first quart quarter
of 2000, that 75 percent of them could have been sold during that quarter at an average price of $4.35.

Q. And you used an average price of $4.35 in that calculation, right?

A. Right.

Q. What was the per share price that appears as the actual per share price on Exhibit that counsel showed you?

A. $4 basically 19 cents rounded two decimal points.

Q. And what, if any, impact would it have been on your analysis had you used the 4.1875 number instead of the $4.35?

A. It wouldn't have been somewhat lower, slightly lower in the damages, slightly larger.

Q. So the damages would have been what?

A. A little bit larger.

Q. Did you in any way attempt to skew your analysis by using the 4.32 instead of the 4.1875?
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A. Oh, no.

Q. Now when you were looking at this analysis here and you were trying to calculate out the values, and, again, let's
look back at your original damage, you said, sir, that you assumed that there was no way that CPH could sell any of its
stock and actually did not sell any of its stock until it became worthless; is that right?

A. That's correct.

Q. Okay. Did you as a matter of your own judgment and analysis consider whether there was value associated with the
ownership of the 14.1 million shares that CPH had if CPH could not sell or dispose of its stock?

MR. HANSEN: Objection.

THE COURT: You all want to come up?

SIDE BAR CONFERENCE:

MR. HANSEN: I thought Mr. Marmer went to great lengths to say Dr. Nye wasn't offering opinions about this period.
I explored whether he missed evidence he should have considered. But he's going into now a new opinion not previously
disclosed.

THE COURT: What we're asking is whether the stock had value to plaintiff even if it could not be sold?

MR. MARMER: Correct.

THE COURT: And do we think that's an opinion that was disclosed?

MR. MARMER: Yes.

THE COURT: Can you show me?

MR. MARMER: I don't know if it's in the report, but it certainly was in the deposition.

MR. HANSEN: It's not in his report. It's not disclosed.

THE COURT: Why don't we give them a five-minute stretch break because Mr. Cruz and Mr. Williams are looking
sleepy.

END OF SIDE BAR CONFERENCE.

THE COURT: We're going to give you a five-minute stretch break. Don't talk to anybody. Don't talk about the case.
The kitchen is closed, but if you want to bring in a soda, feel free.

(The jury left the courtroom.)

THE COURT: Dr. Nye, I'm going to ask you to wait outside as well.

THE WITNESS: Thank you.
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MR. SCAROLA: If you'd like to, you can use the back room there. Your choice.

THE COURT: As long as you don't wander, you can go out that way.

Okay. Where do you think an opinion on this subject was disclosed?

MR. MARMER: We're looking for that. Let me see if we can find that. Maybe we can come back at the end of the break.

THE COURT: Scheduling, in all honesty, I think we better ask the jurors to come back at 9:30 tomorrow. I need to
leave before 4:00, and I don't want to cut into the trial day any more than we have to.

MR. SOLOVY: Your Honor, I'd like to make a point while it's still fresh. Morgan Stanley filed motion, at least we
got it late last night for a mistrial based on the contention that Mr. Perelman disclosed settlement information that was
improper and contrary to the statute.

THE COURT: Are you talking about with Sunbeam?

MR. SOLOVY: Pardon me?

THE COURT: With Sunbeam?

MR. SOLOVY: Yes. Now with Dr. Nye on the stand -- and that happened, it didn't -- if it happened, that was as a
result of questions Mr. Hansen asked Mr. Perelman. And right this afternoon with Dr. Nye sitting on the stand Mr.
Hansen repeatedly asked questions about the detail of that Sunbeam settlement agreement. They can't have it both ways,
Your Honor.

THE COURT: I'm not sure what the motion is. I would have to go back and look at my notes from Mr. Perelman. My
recollection is the offer of that -- he offered that information without prompting.

MR. HANSEN: He did.

THE COURT: You can pull that out. We don't need to do this right now.

MR. HANSEN: We don't need to do it right now.

MR. SOLOVY: My point is he makes a motion for mistrial based upon disclosure of settlement agreement, then he's
asking Dr. Nye to do the same thing.

THE COURT: We're not arguing the motion for mistrial now. You have more things for me?

MS. BEYNON: Yes.

THE COURT: Okay. Great. And we'll be back in just a couple minutes, then.

(A recess was taken from 4:31 p.m. to 4:38 p.m.)

THE COURT: Did we find what we were looking for?
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MR. MARMER: We haven't been able to find what we were looking for, so I will simply abandon that question.

THE COURT: Are we ready to find Dr. Nye?

MR. MARMER: Yes. Let me see if he's back there.

THE COURT: I don't think he is. I think he went out front. So we need Dr. Nye and the jurors.

The court reporter reminded me defense counsel were not here when I asked Mr. Marmer if he had located the source
of the opinion. He said he was going to abandon that. I just assumed you were in the courtroom. I apologize.

MR. HANSEN: Apologize, Your Honor.

THE COURT: No, I apologize I asked a question not realizing you all were not present.

MR. HANSEN: Do we have a sense whether we'll get through Dr. Nye in terms of juror questions?

THE COURT: Juror questions I need to think of. Probably not if they've been as prolific in the past as they have been,
but I guess we'll see.

Are we ready for the jurors, then?

MR. MARMER: Yes.

MR. SCAROLA: That's what we'll be able to do between 9:30 and 10:00 o'clock.

THE COURT: Or between 8:00 and 8:30.

MR. SCAROLA: No, I mean in front of the jury.

THE COURT: Sure. Do you know how much longer you expect your redirect to be?

MR. MARMER: I'm guessing, I'm going to certainly try to do it by 5:00. Whether I get there or not, just we'll see.

(The jury entered the courtroom.)

THE COURT: Okay. We're back. Mr. Marmer.

BY MR. MARMER:

Q. Dr. Nye, Morgan Stanley's counsel showed you an internal accounting document, I believe, MS 1000. Do you have
that still up there?

A. Yes.

Q. Okay. And the question is did the numbers on MS 1000 make a difference to you?

A. No.
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Q. Why?

A. Well, it's a calculation of acquisition costs by Sunbeam, not by Coleman. The prices used were an average of February
27th, which is different company than the one Coleman got, and the day of the announcement, which is only one day
during the period when the price would have been at the combination. And the price includes, you know, a discount for
the restrictions, and my review of any discount for restrictions was that none would be appropriate.

Q. And let me just ask you --

A. Other than that, this is the number of shares times various market values. There's no information there.

Q. Dr. Nye, in terms of accounting matters, could you just describe to the ladies of the gentlemen of the jury how, if at all,
accounting rules and accounting numbers do or do not impact the economic analysis that someone in your field does?

MR. HANSEN: Objection to new opinion, Your Honor.

THE COURT: Overruled.

THE WITNESS: Accounting numbers are basically a history of the ins, the money in and out of the company over the
past. You keep track of your money, and it keeps balances of what the picture is looking from the past. Value is a present
value of the future earnings. So there's sort of like one is the financial historian; one is a financial projection. When you
buy a share of stock, you don't get the stuff that happened; you get the future earnings.

Indeed, one of the reasons you go into business in the first place is that the market value of what you start is bigger than
what it costs you to start it. That's why you do it. Otherwise, you wouldn't go into business.

So with that start, obviously there are things -- things can get out of whack. If you acquire a company, it has a book
value of assets, which is the market value of assets. Usually it's less. So when you have to record what you paid for it,
you record -- their book value moves over, but you paid more than that so for -- so you call that goodwill so you can
show the full amount you paid for the company. The amortization of that goodwill, you know, can, you know, not --
first of all, it's a tax write-off. It changes your expenses for tax purposes. Is this what you had in mind?

BY MR. MARMER:

Q. Just briefly.

A. Briefly. Basically, like I said, accounting is an attempt to try to provide a picture of the financial history, and it just,
it can't always get at the real value of the enterprise and for the most part doesn't. And then throw in tax considerations,
and then you've got a whole bunch of other things.

In other words, like for Sunbeam's purposes 15-percent discount is a good deal because they can write that off. You
know, be less, or it would be less amortization of goodwill to write off and their earnings will look better in the future.

Q. And, Dr. Nye, you were asked some questions by Morgan Stanley's counsel about other cases in which you've given
opinions. Do you recall that?

A. Yes.
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Q. Now is it true, sir, that in some of those cases you valued the stock both for purposes of the actual, the value what
someone paid for it that day as well as what the value was on the same day?

A. It's not technically the value of the stock. You're trying to value the inflation of the stock. What it sold for on that
day, what it should have sold for, the difference is the inflation.

Q. Did you do that here?

A. No.

Q. Why not?

A. The goal here was to, my understanding was to estimate the benefit of the bargain, what did Coleman and Sunbeam,
what value did they place on those 14.1 million Sunbeam shares (Coleman) that they got. Once the announcement is
made, the market price is set for us. We don't have to estimate it. We don't have to add things up or look in margins.

Millions of investors worldwide bid in that marketplace, and that's the value. So we have an objective hard value of what
this combination is worth. Coleman received 14.1 million shares of those shares that had an objective hard value.

Then in terms of using it, you know, an average over a period, that is to avoid, as I tried to explain earlier, it's the stocks
basically each and every day have some company specific news that is revealed. It's obviously good or bad so it can plus
or minus. Can't be anything else. The next day it's fair valued. Again, new stuff comes out that's either plus or minus.
Those ups or downs, you know, can make a stock a little bit higher on one day, for our purposes here make it a little bit
higher than it should be. The next day it will be lower because this is all information that came out since the negotiation.

So basically the idea about the average is to average out those ups and downs so that you get a good, you know, good
estimate of the core value. How far did I go afield there?

Q. Let me just ask you some questions about liquidity discounts, if I may. Morgan Stanley's counsel showed you some
instances where Sunbeam took a liquidity discount. Did you do so?

A. No, I didn't. I mean, neither did Coleman in reporting.

Q. When you say neither did Coleman, what do you mean?

A. Coleman (Parent) Holdings did not book the value of the Sunbeam shares they owned at a discount.

Q. Now why did you not take a liquidity discount?

A. A liquidity discount is a discount that would be necessary to cover any costs you would incur associated with these
restrictions. So according to utility theory, basically the costs you would incur would be if you -- if the restrictions
prevented you from optimizing your portfolio.

Q. Okay. You mentioned --

A. I'm not quite through yet.

Q. I'm sorry.
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A. I was just pausing because that sounds like mud. From optimizing your portfolio. Mr. Perelman already had a very
large well diversified portfolio. He was in eight different industries. He didn't have to sell any shares to optimize his
portfolio. So he wasn't diversifying any risk, so there wasn't any cost associated with that. There was never any indication
in the discussions I read that the restrictions, the lockout restrictions, the three months, six months and nine-month
restrictions that CPH planned on doing, that they planned on doing anything with those shares in which those restrictions
would cause the value to decline, in other words, they were going to invest in it, hold it. I don't think there was never
an indication they were worried about having to sell or anything. So there is no cost there. Sunbeam was required to
register the shares at its own expense when they came off lockout, so there's no cost there.

This is a large New York Stock Exchange company with lots of information out about it. Most of these discounts for
restricted shares are with tightly held companies, owner, operator entrepreneur type of companies where you need to offer
shares at a discount to get in outsiders who will monitor and signal other outsiders what's going on with the company,
so you can, you know... so there's no monitoring or signaling costs here either.

So basically when you -- I mean, the SEC, the IRS, GAAP, everybody says when you look at a discount, you can't do
it cookie cutter. You have to do it case by case, add up the costs and discount, and in this case there simply weren't
any identifiable costs.

Q. Let me turn to another area, Dr. Nye. Morgan Stanley counsel asked you some questions about various dates that
could have been selected in the damage figures.

MR. MARMER: Tim, can you put up the chart with the averages?

BY MR. MARMER:

Q. Of course, the average you used was the 48.26. I believe Morgan Stanley's attorneys asked you what would happen
to the damage calculation if you had used March 2nd, 45.63. Do you remember that?

A. Yes, I do.

Q. I think he also asked you what would have happened if you used March 30 as a date, right?

A. That's correct.

Q. Let's look at some of these other dates, and I want to ask you about what would happen to your damage calculations
if you used them.

MR. MARMER: Can you guys see or can you see on your screens?

BY MR. MARMER:

Q. This is your average of 48.26. We looked at March 2nd. What would happen if you had used it March 3rd as your date?
Would your damages -- what would happen to your damage calculation compared to the number you actually used?

MR. HANSEN: Objection; new opinion.

THE COURT: Overruled.
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THE WITNESS: Looks like it would be about a dollar and a half per share, dollar 60 per share higher, 20, 20 plus
million dollars more.

BY MR. MARMER:

Q. So instead of $680 million, what would approximately be your damage number?

A. 700 million.

Q. If you had used instead of March 3rd, March 4th, what would happen to your damage figure?

A. That would be 52, so, my goodness, that would be $733 million.

Q. And if you had used, then, we see coming back down a little bit again, March, I think we're now down to March
5, aren't we?

A. Yes. 728 million.

Q. Rather than have you do each of these, is it fair to say, Doctor, that what -- look up to the period through March
19th. Are all of those when you look at all those numbers, other than March 2, are any of those numbers lower or higher
than the 48.26? Where do they land?

A. Outside of March 2nd, they're all higher.

Q. Now you had previously said that you used the entire averaging period from March 2nd to March 30. Let me just ask
you this. If you instead opted to use the period March 2 instead of March 18 and used that average, would the number
you had come up with been lower than the 28.26?

A. It would obviously have been higher.

Q. Why didn't you use March 2 instead of March 18?

A. I think basically just to be conservative.

Q. When you say you're trying to be conservative, in what way is that conservative?

A. Not to be cherry picking, to include the lower prices as well as the higher prices.

Q. From March 17 to March 30, what is it -- sorry -- March 19 through March 30, what is it about those dates that
causes you to believe it was just conservative to add them in?

A. Well, I think in those dates the announcement that they weren't going to make, might not make their first quarter
revenues sort of was the, sort of the first negative news since the announcement of the deal, and it took a little bit of
a shine off the shoes of the combination of Sunbeam and Coleman and really made it, you know, a slightly different
company than what was purchased, which would be reflected in the prices from March 2nd to March 18th. This second
company is a little bit different. That's information that came out since the negotiation.

Q. So, Dr. Nye, let me ask you, sir, when you chose to use March 2nd through March 30th, what is it you were trying
to accomplish?
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A. Basically try to average out the everyday ups and downs associated with the stock. Every day new information comes
out which wouldn't be information known at the negotiation. Fortunately, it's equally likely to be good or bad, and it
has an expectation of zero. So rather than catching a few days where it was high or low, basically just took an average
to average it out. And the more numbers in the average, the tighter the fit.

MR. MARMER: May I have a moment, please?

THE COURT: Sure.

MR. MARMER: Thank you very much.

THE COURT: Okay. Do we have anything to shuffle?

JUROR #8: Just one.

THE COURT: It's hard to shuffle.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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?? report that we would like to use in the course of this examination. Perhaps we can move for the admission of them
as they come up.

THE COURT: Absolutely.

BY MS. BEYNON:

Q. Could you take a look at Exhibit A to your report, Mr. Ross?

A. Yes. I don't believe it's labeled here as Exhibit A, but it's the resume' that follows page 15 of the text..

Q. Very well. Does that accurately state your background?

A. Yes, it does.

Q. Could you please describe your educational background for the Court?

A. Just looking at the copy here, it looks like it was copied on every other page.

THE COURT: It does.

MR. SCAROLA: Covers half his credentials.

MR. MARMER: Can I give him a complete copy?
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THE COURT: I have the complete copy you guys submitted. And I've already read it.

MS. BEYNON: My apologies.

THE COURT: Sure. I'll keep the copy you sent ahead.

BY MS. BEYNON:

Q. If you could describe your background for the Court, Mr. Ross?

MR. SCAROLA: Since the Court has already read it, and to save time, we would agree that if Mr. Ross were asked
appropriate questions regarding his background, training, and experience that his answers would be as reflected on that
document.

THE COURT: We're agreeing if he adopts it I can mark it for identification, and that way I'll remember everything
he said?

MR. SCAROLA: Correct.

MS. BEYNON: Very well.

MR. HANSEN: I'd also ask for our ability to offer the whole report just as a summary of the testimony. We understand
the hearsay objection, but this is an informal proceeding. We think it would be helpful for the Court to have in one place,
what we believe is a concise and clear summary, and subject to cross examination. we won't belabor it, but if the Court
could have it before you proceeding forward, including the exhibits, it would save time.

THE COURT: I assume there's no objection to my marking the report as an exhibit for identification with the
understanding we have it.

We will mark the whole thing, including the exhibits, for identification. And I understand he has adopted his resume'
as a fair statement of his credentials. Correct, sir?

THE WITNESS: Yes.

BY MS. BEYNON:

Q. What were your areas of specialization as a graduate student, Mr. Ross?

A. As a graduate student I specialized in three areas -- financial economics, economics, and labor economics.

Q. How did you complete the specialization requirements?

A. When I was a graduate student, there were two ways to complete the specialization requirements; one was to take a
certain number of courses in a particular area; the second was to pass a Ph.D. level general examination.

MR. SCAROLA: Excuse me --

THE WITNESS: With respect to economics and financial economics, I met the requirement in both ways with respect
to --
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MR. SCAROLA: Excuse me. May I interrupt for one moment.

In light of the court allowing an exception for the defense expert witness, may we have the Court's permission to have
Dr. Nye present during Mr. Ross's testimony?

THE COURT: Any objection?

MS. BEYNON: No, Your Honor.

MR. SCAROLA: He's not here right now, but we're bringing him over.

THE COURT: Okay.

BY MS. BEYNON:

Q. Would you please describe what the area of finance is?

A. Yes. Finance is the area of economics that concerns investments, valuation, financial institutions, financial markets,
corporate finance.

Q. And did you study the valuations of options and warrants while you were a student at the University of Chicago?

A. Yes, I took a course that focused entirely on options and warrants and similar financial instruments. And I also
covered options and warrants in other courses that I took in finance area.

Q. I'd like to ask you about some of your professional, activities. Have you ever reviewed articles that were submitted
for publication in professional journals?

A. Yes, I have.

Q. Have you published any articles in the area of finance?

A. Yes, I've published several articles.

Q. Now, is there any relationship between your articles and the subject matter of your testimony in this case?

A. In a general sense. A number of my articles discuss principles of valuation; however, my articles do not focus
specifically on the valuation of options and warrants.

Q. Have you lectured in any professional seminars?

A. Yes, I have.

Q. Have you ever served as a money manager?

A. Yes, in the following sense: I'm on the finance committee of the board of a major charitable institution in Chicago,
and the committee as a whole is responsible for overseeing and directing the investments of the funds endowment.
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Q. I'd like to ask you about some of your prior testimony and consulting experience. Have you ever been retained as
an expert by the U.S. Government?

A. Yes, many times.

Q. Have you ever worked for any of the securities exchanges?

A. Yes, I've worked on two major projects for the National Association of Securities Dealers.

Q. Have you ever testified as an expert previously?

A. Yes, if you count all forms of testimony -- depositions, affidavits and trials -- approximately 70 times. If you want to
count only trials or criminal proceedings, it's approximately 20 times.

Q. Have you ever testified as an expert on behalf of the U.S. Government?

A. Yes, I think on nine different occasions I've testified on behalf of the United States Government or its agencies.

Q. Have you ever testified previously regarding valuation issues?

A. Yes, on many different occasions.

Q. Have you ever testified previously regarding the valuation of options?

A. Yes, in two of the cases that went to trial, I testified about complex financial arrangements that included various types
of options. And I also testified at deposition in a case involving employee stock options.

Q. Are you being compensated for your work on this case?

A. Yes. Lexecon is billing for professional services at hourly rates. We also charge for use of our computer and databases
and our out-of-pocket expenses.

Q. Mr. Ross, could you please describe what you were asked to do in this case?

A. Yes. I was asked to estimate the fair market value of the warrants that Plaintiff obtained from Sunbeam as a result of
its settlement of its claims against Sunbeam in this litigation. I was also asked to review some other valuation documents.
And after my report was issued, I was asked to review Dr. Nye's rebuttal report.

Q. Did you reach any conclusions with regard to this assignment?

A. Yes, with respect to my initial assignment, I concluded that the fair market value of the warrants on the date of the
settlement agreement was approximately 136 million dollars and that the fair market value of the warrants on the date
the warrants were issued, August 24, 1998, was slightly higher, approximately 140 million dollars.

Q. Before we go into the details of those conclusions, could you please briefly describe what you did to reach those
conclusions?

A. Yes. In order to estimate the fair market value of the warrants, I used standard methods in financial economics,
methods that are widely used, well-recognized. I used that to develop a particular valuation method. I then used actual
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market data to calibrate the valuation model, to implement the valuation model, and to check to make sure that the
results of the valuation model were consistent with actual market data, including market data on call options -- very
similar securities -- call options for Sunbeam that were actually traded in the market at the time the warrants were issued.

Q. First I'd like to start by asking a few questions about the concept of fair market value. What's your understanding
of that term, “fair market value”?

A. My understanding is that the fair market value of an asset is the price that would be paid in a hypothetical arm's
length transaction between a willing and able buyer and a willing and able seller.

Q. Are actual transactions involving a particular asset on a particular date relevant to the assessment of fair market
value of that asset on that date?

A. Yes, very much so. In the case of an asset that is actually traded between willing buyers and willing sellers on a
particular day, provided the transactions satisfy that standard, the willing buyer/willing seller standard, the transactions
are the best evidence of the fair market value of the asset.

Q. So take an example to illustrate that point. Suppose that willing buyers and willing sellers were trading IBM stock
for $100 this morning in arm's length transactions. Under those circumstances, how would you assess the fair market
value of IBM stock this morning?

A. Under those circumstances the fair market value of a share of IBM stock would be $100 because that's the price that
willing buyers are actually paying willing sellers in arm's length transactions.

Q. Suppose that on August 24th, 1998 willing buyers and willing sellers were trading Sunbeam stock for 8.81 in arm's
length transactions. Under those circumstances, how would you assess the value of Sunbeam stock on August 24th, 1998?

A. It's really the exact same principle. The fair market value would be $8.81 because that's the price that willing buyers
are paying willing sellers in arm's length transactions on that date.

Q. Are events that occur after a particular date relevant to the assessments of a particular asset on that date?

A. Events that occur after a particular date are not relevant to assessing the fair market value of the asset on the particular
date.

Q. Does the fact that Sunbeam filed for bankruptcy in February 2001 change your assessment of the fair market value
for Sunbeam stock on August 24th, 1998?

A. No. It's just an application of the same basic principle. Events that occur after a particular date are not relevant to
assessing the fair market value of the asset on a particular date because market participants, willing buyers and willing
sellers, do not know that those events will occur on the date in question.

So on August 24th, 1998, while market participants recognized that there was a possibility that Sunbeam might go
bankrupt, there were other possibilities as well. And market participants did not and could not have known with certainty
that Sunbeam would, in fact, enter bankruptcy much later, February 2001. For that reason, the fact that it occurred does
not enter into the calculation of the fair market value of Sunbeam stock on August 24th, 1998.

Q. Suppose that Sunbeam stock had increased to $107 per share in February of 2001. Would that affect the assessment
of fair market value of Sunbeam stock on August 24th, 1998?
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A. No, for exactly the same reason. Willing buyers and willing sellers on August 24th, 1998 could not have known with
certainty that Sunbeam stock would have traded for $107 per share in February 2001. That event was not known at the
time of the transactions, and, therefore, does not enter into the assessment of the fair market value, the price that the
willing buyers will pay willing sellers for the asset on August th, 1998.

Q. Does the concept of fair market value apply to assets that cannot presently be sold?

A. Yes, of course.

Q. Would you please explain that?

A. The calculation of fair market value is to estimate the price that would be paid in a hypothetical transaction,
hypothetical arm's length transaction between a willing buyer and willing seller. One can perform that calculation whether
the asset can, in fact, be sold on a particular day. One can still estimate what the fair market value is.

Q. What impact, if any, do restrictions on the sale of a particular asset have on the fair market value of that asset?

A. Depends a little bit on the facts and circumstances. But often it's the case that buyers prefer assets that they are able
to sell to assets that are not able to sell.

And so in the typical case, assets whose subsequent resale will be restricted trade at somewhat lower prices, a discount
to the same asset that the otherwise same asset that is freely tradable.

Q. Do corporations issue securities with restrictions on sale?

A. Yes, they do. That happens quite frequently. Corporations privately place stock and other kinds of securities under
the relevant regulations, Regulation D and Regulation S of the Securities Laws.

The private placements of unregistered securities are restricted because under the relevant law the stock or other securities
cannot be resold in the public markets for a period of two years. And even after two years the subsequent resale of the
assets is governed by Rule 144.

Q. Does the fact that these securities have restrictions on their sale mean that they have no value?

A. No.

Q. Are corporate issues of securities with restrictions on sale relevant to the assessment of discounts for marketability?

A. Yes. That's some of the best evidence there is on the effect of restrictions on marketability on the value of securities.
There have been a number of published economic studies that have compared the prices that willing buyers actually pay
in private placements of restricted securities with the prices that buyers actually pay in private placements of unrestricted
securities in order to estimate exactly how much less that buyers will pay for the restricted securities.

So those transactions are very good evidence of the value of liquidity discounts or discounts for the lack of marketability.

Q. Can you give some other examples of assets that are valuable even though they have restrictions on their sale?
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A. Yes, a large number of assets in the economy that have restrictions on sale. Many limited partnership interest cannot
be resold. Real estate limited partnership interest, oil and gas limited partnership interest. Those are two examples.

Certificates of deposits, term certificates of deposits often have restrictions on resale.

Airline tickets sometimes have transfer restrictions.

Annuities usually cannot be transferred. Those are just a handful of examples. One other good example is nontransferable

leases, the right to use particular space at a particular price for a particular period of time often is nontransferable.

Q. Does the possibility that a security may become worthless in the future mean that it has no present value?

A. No. The value of any asset is the discounted present value of the expected future cash flows where the expectations are
conditioned on all available information. And in circumstances where there is uncertainty, there's a possibility the asset
will go down in value and be worth nothing and also a possibility that it will remain in its current value or perhaps increase
in value. The present value of the asset will reflect all of those possibilities weighted appropriately by the probability
that each will occur.

Simple example might be a bet at a roulette table. And let's make it a fair roulette table, to ignore the house's edge. If you
put a dollar on red at a roulette table, there's a 50 percent chance that you're going to win and get $2 back. The value of
that outcome is $1, 50 percent of $2. There's also a 50 percent chance that you'll lose. The present value of that prospect,
therefore, is $1 -- 50 percent chance of $2 and 50 percent chance of nothing. So that's a simple circumstance where there's
a chance that in the future you'll get nothing. But nevertheless, the opportunity today has value.

Q. Couple more background questions before we turn to your valuation of the warrants here. Do you have an
understanding as to why the Court is interested in the valuation of the warrants?

A. Yes, I do.

Q. What is that understanding?

A. My understanding is that under the applicable law, when a jury award is made against a nonsettling defendant, the
jury award must be reduced by the value of amounts that the Plaintiff received in previous settlements against other
defendants. And in ‘ this case, the warrants were received in settlement of the claims the Plaintiff had against Sunbeam.

Q. As a matter of economics, do you think the settlement date and the issuance date are appropriate valuation dates
for this purpose?

A. Yes, I do.

Q. I would like to ask you some questions about the bases for your opinion regarding the valuation of warrants. First,
what are warrants?

A. Warrants are a special type of call option.

Q. And what is a call option?
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A. A call option generally is the right to purchase an asset, in this case stock, at a particular price, which is known as the
exercise price or the strike price, on or before a particular date, which is known as the expiration date.

Q. What, if anything, distinguishes a warrant from an ordinary call option?

A. The principal distinction is that warrants are issued by companies. So when the holder of the warrant exercises its
option and pays the exercise price, the company issues new shares of stock to the holder in satisfaction of the obligation
it has by virtue of having issued the warrant.

In the case of ordinary call options, which are written by third parties and sometimes traded on exchanges, as was the
case for Sunbeam call options, in that case, when the option is exercised, the writer of the option purchases shares in
the open market and then delivers those shares to the holder of the option in satisfaction of the claims that are created
by virtue of the exercise of the option.

So that is the principal distinction.

The other distinction that is sometimes

mentioned is that warrants tend to have longer terms than options that are usually traded.

Q. Are there general factors that determine the value of warrants?

A. The general factors or the principal factors that determine the value of call options and warrants are, one, the price
of the underlying stock; two, the exercise price; three, the volatility of the underlying stock or the underlying equity; and
four, the term until expiration of the option of the warrant.

Those are the principal determinants of the value of the security.

Q. What is the relationship, if any, between the price of the underlying stock and the value after call option?

A. The greater the price of the underlying stock, the greater the value of the call option. That should be fairly obvious.
When you exercise the option, you get the underlying stock. So if the thing that you get upon exercise is worth more,
the right to get it is worth more.

Q. What is the relationship, if any, between the exercise price of the call option and the value of the call option?

A. That's an inverse relationship. The lower the exercise price, the greater the value of the option. And, again, I think
that is fairly obvious. The exercise price is what you have to pay to get the underlying stock, and holding everything else
constant, the less you have to pay, the more valuable the right is.

Q. You mentioned volatility was one of the factors that determines the value of a warrant. What is volatility?

A. I think the easiest way to understand value volatility is to think about it as the spread of the distribution of future
potential prices. So if a stock has a value of, let's say, $10 today, then there is a distribution of possible values of the
stock, let's say, one year from now. And the expected value, the center of that distribution might be $11 per share. Then
you can image and bell curve around the expected value of $11 a share. And the spread of the bell curve tells you the
volatility of the stock. The greater the spread, the higher the potential upside. The lower the potential downside, the
greater the volatility. And the more narrow the distribution, the lessor the volatility.
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Q. What is the relationship, if any, between the volatility of an underlying stock and the value of a call option for that
stock?

A. The greater the volatility, the greater the value of the call option. And that is a function of the exact same spread.

Consider an option to buy a stock at $10 a share that has the distribution I just described. If the distribution of future
value is very tight so that -- let's say we know for certain the stock price is going to be $10 next year or 10.50, and you
know that the option is going to be worth 50 cents; you get that for sure. But if the distribution is very spread out,
there's a chance that the option will be worth much more, a chance that the stock might be 20 or 30 or 40. And in those
circumstances you'll make a lot more money. As that distribution spreads out, the volatility increases the value of the
option increases.

Q. What is the relationship, if any, between the expiration date of a call option and the value of a call option?

A. The longer the term to expiration, the greater the value of the call option. And that also is a function of volatility.

In the example I just gave, we were talking about the distribution of stock prices one year from now. We said it had an
expected value of 11 in a particular spread. If you asked about the distribution of prices two years from now, it would
have a higher expected value and a still greater spread because the risk is a function of time. So the total risk given the
amount of risk per unit time is greater, and the spread is greater. So the longer time to expiration also increases the
value of the option.

Q. Are you familiar with the terms “in the money” and “out of the money” as they apply to call options?

A. Yes, I am.

Q. What does it mean for an option to be in the money?

A. An option is said to be currently in the money if the price of the underlying stock exceeds the exercise price. So if
the price of the underlying stock was 10 and the exercise price was, let's say, 9, that option would be considered to be
currently in the money option.

Q. What does it mean for an option to be out of the money?

A. An option is considered to be currently out of the money if the reverse is true, if the stock price is below the exercise
price. So to use the same example, if the exercise price was 9 and the stock price was currently 8, then that would be an
option that is currently out of the money.

Q. Does the fact that an option is out of the money mean that it has no value?

A. No, it does not.

Q. Why is that?

A. Because ultimately the value of the option depends on the relationship between the stock price and the exercise price
at maturity. And even an option that is currently out of the money has the possibility -- as long as we're talking about a
time before maturity -- for the stock price to increase and for the option to end up in the money.
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So, again, just to go back to my previous example. If the current stock price is 8 and the option has an exercise price
of 9, but the option does not expire for two years, then in that distribution of future values, there will be a number of
values that exceed the exercise price of 9 two years from now. And those possibilities weighted by the probability they
will occur give the option substantial value today.

Q. I'd like to hand you what's been marked as MS 1088 and MS 1089.

What are these documents?

A. These are documents that we prepared at Lexecon showing the quotations for -- with respect to MS 1088 -- quotations
for long-term call options on Sunbeam stock which actually traded on August 13, 1998.

MS 1089 is a similar document showing quotations on August 24, 1998. Just taking a look at MS 1088, just to explain
how to read the document, the document -- first in the first column -- reports the strike or exercise price for a particular
option. So 7.50 is an option that gives you the right to buy Sunbeam stock for $7.50.

The second column is the expiration date. And here we have listed just the long-term options that were trading in
Sunbeam stock on this date. These are all options that expired in January of 2001.

Then we list the quotations that were available during the day for these options. The bid is the price that market makers
would pay to buy the options. And the offer is the price that market makers would require if someone wanted to -- if
the market network is going to sell the options.

Then finally report the volume of trading that actually occurred on that day. Thirty refers to contracts. Thirty contracts
on Sunbeam stock with an expiration price of $7.50 and an expiration date January 2001 traded on August 13, 1998.

The other rows I think are self-explanatory. They're just for different strike prices.

Q. Taking a look at MS 1088, is this document relevant to your testimony regarding in the money and out of the money
options?

A. Yes, it is.

Q. Would you please explain that?

A. Yes. The closing price of Sunbeam stock on

August 13, 1998 was approximately 8.56. So two of these options, the options with the strike price of $10 and the options
with the strike price of $12.50, were out of the money. The exercise price exceeded the stock price on August 1998.

Nevertheless, these options have substantial value. Buyers and sellers were trading the $10 options at prices ranging from
2 and seven-eighths to 3 and a quarter. And buyers and sellers were trading the options with an exercise price of 12.50
at prices ranging from 2 and three-eighths to 2 and three-quarters.

The options with an exercise price of $7.50 were in the money, but not that much. The difference between the stock price
of $8.56 and the strike price of $7.50 is about $1.06. Even though that difference is only $1.06, someone who exercised
the option on that day would only make 1.06 if they were foolish enough to do so. You could trade that option. You
could buy and sell it at prices ranging from 4 to 4 and an eighth, reflecting the possibility that the stock price could
increase a lot in the future.
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Q. Take a look at MS 1089. Is this document relevant to your testimony regarding in the money and out of the money
options?

A. Yes.

Q. Would you please explain that?

A. August 24, 1998 Sunbeam stock was trading at about 8.81 per share. So, again, two of the options on this page, the
options with the strike price of $10 and the options with the strike price of $12.50, were out of the money. Nevertheless,
they were traded, at least with respect to the options with the strike price of $12.50, and the prices range from 2.50 to
2 and seven-eighths.

The other two options are in the money, but the trading price -- the trading prices greatly exceed the stock price and
exercise price on August 24, 1998.

Q. Where did the information that goes into MS and MS 1089 come from?

A. There's a company called Option Metrics that makes high quality options data available to market participants. And
we just obtained the data on Sunbeam call options from them. I used this data both in these exhibits and some other
exhibits that we'll talk about later.

Q. Is it standard and customary to use this type of data if pricing call options?

A. Yes.

MS. BEYNON: Your Honor, I move to admit MS 1088 and 1089 into evidence.

MR. MARMER: No objection.

THE COURT: Okay.

(Defendant's Exhibits 1088 & 1089 were marked in evidence.)

BY MS. BEYNON:

Q. I'd like to turn now to the methodology for valuing call options, is there a standard method?

A. Yes, it's called the Black-Sholes Formula.

Q. Could you please explain that a bit?

A. Yes. In the mid 1970s or early 1970s Professor Myron Sholes of the University of Chicago and Professor Fisher Black,
who at the time I believe was at MIT, named a formula which is named after them, the Black-Sholes Formula, and was
and is considered a break-through in finance.

It is a formula which tells you the price of a call option as a function of five variables: The stock price, the exercise price,
the expiration date, the volatility of the underlying stock and the current interest rate.

16div-003101



COLEMAN, v. Mocgan STANLEY., 2003 WL 24299378 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 12

So it's relatively unique in finance. It's a formula that tells you what a security is worth based on things you can go and
look at, you can go and measure. And textbooks now in finance recognize this development as one of the seven greatest
ideas in finance.

And Myron Sholes in 1997 received a Nobel Prize in economics for his role in developing the Black-Sholes Formula.
And after its development the formula has been used not only to value ordinary call options on the exchanges, but
also to value warrants, to value entire corporations, to value convertible securities. And the general principles behind
the development of the formula have been used to develop other formulas to value other kinds of derivative securities
and financial instruments. And that's what has allowed the overall market for derivatives and financial instruments to
develop and explode since the early 1970s.

Q. You mentioned that the Black-Sholes methodology is used for valuing warrants. Could you please explain that a bit?

A. Yes. The Black-Sholes Formula is used in two different variations -- variations of Black-Sholes model that are used
to value warrants. The first option-like warrant valuation. And in option-like warrant valuation one simply applies the
Black-Sholes Formula as is to the warrants in order to obtain a value for the warrants. The second approach is what's
known as the dilution adjusted Black-Sholes model. And in the dilution adjusted Black-Sholes model one makes certain
adjustments to the Black-Sholes Formula, which I'll describe after we talk about the Black-Sholes Formula, in order to
come up with a slightly different formula for valuing warrants.

Q. What are the inputs to the dilution adjusted Black-Sholes Formula?

A. As I mentioned in my previous answer, the inputs into the regular Black-Sholes Formula are the stock price, the
exercise price, the expiration date, the volatility of the underlying stock and the risk free rate of interest. To go from the
regular Black-Sholes Formula to the dilution adjusted Black-Sholes Formula three adjustments are made.

First, instead of using the stock price in the formula, one uses the equity value of the company per share of stock. The
equity value of the company per share of stock is a number that is somewhat higher than the stock price.

So just stopping there for one second, making that change alone without making the other changes I'm going to talk
about would result in estimated warrant values that are higher than the values you would get from the ordinary Black-
Sholes Formula because you're using, in effect, a higher stock price in the formula. That's the first adjustment.

The second adjustment is that the dilution adjusted Black-Sholes Formula uses the volatility of the firm's equity instead
of the volatility of the firm's stock in the formula. And, again, the effect of that adjustment is to increase the estimated
values, because the volatility of the firm's equity is somewhat higher than the volatility of the firm's stock. And then
finally there is a third adjustment in the dilution adjusted Black-Sholes Formula, you multiply the result by a factor that
accounts for the number of additional shares that will result when the option is exercised.

So if there are N shares outstanding currently, let's say 100, and there will be M shares issued when the warrant is
exercised, let's say 20, then the dilution factor is 100 divided by 120, N divided by N plus M. And that third factor
counteracts the effect of the other two factors so that the results that one gets in most cases using the dilution adjusted
Black-Sholes Formula are almost exactly the same as the results one gets by just doing what's called option-like warrant
valuation. But both approaches are used in finance.

Q. Of these two methodologies, the option-like warrant methodology and the dilution adjusted Black-Sholes
methodology, is one preferable to the other?
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A. Neither is preferable provided they are both implemented correctly. However, it is much easier to implement the
option-like warrant valuation methodology, because an option-like warrant valuation methodology one only needs to
know the volatility of the underlying stock, whereas in the dilution adjusted Black-Sholes Formula, one has to know
the volatility of the equity of the firm.

The former, the volatility of the underlying stock, is relatively easy to calculate using data on traded options that is
available or using historical stock prices if traded options do not exist. The latter, the volatility of the equity cannot be
calculated correctly unless the value of the warrants themselves trade. For that reason published articles in finance have
recommended that in most cases, including cases that would be applicable here, the simplest thing to do is an option-
like warrant valuation.

THE COURT: I want to make sure I'm understanding your testimony. When you say option-like warrant valuation,
are you saying you simply apply the Black-Sholes Formula?

THE WITNESS: Yes.

THE COURT: So we're saying we're doing Black-Sholes, we understand these are warrants, there's going to be some
dilution, but we think in the long run this is going to be a fair estimate?

THE WITNESS: Yes, because the effects cut in both directions. What academic research has shown is that, properly
implemented, both formulas will give you the same value.

THE COURT: Are you telling me that sort of from a theoretical point of view, the dilution adjusted calculation would
be better because it takes account of the dilution, but it's just hard to apply in practice because it's hard to get a volatility
component for equity?

THE WITNESS: It's not any better, it's the same and it's hard to apply.

THE COURT: Well, are you saying it's the same or simply that empirically it turns out they end up being similar most
often?

THE WITNESS: Well, whether it's better or not depends on what assumption one makes about the distribution of
underlying stock prices and equity values. If one assumes that the distribution of underlying equity values, it's what's
called log normal, then the dilution adjusted model is better, but in most cases it makes no difference.

THE COURT: You're just saying in those cases it makes no difference because we have imperfect information anyways.

THE WITNESS: Correct, if alternatively one assumes that stock prices are distributed, then the option-like valuation is
better and the dilution adjusted model will give you the same answer in most cases.

BY MS. BEYNON:

Q. In your opinion, Mr. Ross, are these two valuation methodologies you've discussed applicable to the warrants here?

A. Yes, with a couple of caveats to take into account, special circumstances with respect to these warrants. There are two
special circumstances that I believe have to be taken into account. First, these warrants gave the holder the right to buy
a lot of stock, 23 million shares of Sunbeam stock. If these warrants had been exercised, the holder would have ended up
with a large percentage block of Sunbeam stock, approximately 19 percent of the shares outstanding. That block would
have been the largest single block held by any investor in Sunbeam.
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There is a literature in finance which shows that on average when willing buyers and willing sellers trade large percentage
blocks, the prices that get paid are substantially in excess on average of the exchange price for ordinary shares of the
company's stock. In other words, blocks are worth more per share. They have a higher fair market value per share than
exchange traded shares. And that is one factor that has to be taken into account in valuing the warrants.

The second special circumstance is that there were certain restrictions on the resale of these warrants. And for the reasons
we discussed earlier about the effect of restrictions on the value of financial assets, I think those restrictions also have
to be taken into account in valuing these warrants.

Q. I'd like to ask you a couple of questions about each of these two considerations. First, on the large block issue, how
does the value of large percentage blocks compare with the value of Exchange traded shares of company stock?

A. On average, willing buyers pay willing sellers more for large percentage blocks of stock on a per share basis than what
willing buyers pay willing sellers for Exchange traded shares.

And there is a particular article that I cite in my report by Professor Michael Barclay and Professor Clifford Holderness
that analyzes the actual data for large block trades involving the largest percentage blocks of the firms that are traded.
And they find that- on average the block premium is 20 percent. In other words, the price per share of the large percentage
block is 20 percent higher than the Exchange price.

Q. In your opinion is it appropriate to apply a premium in valuing the shares of Sunbeam stock that CPH had the right
to acquire upon the exercise of the warrants?

A. Yes, I do.

Q. And can you explain that a bit?

A. Yes, because of this finding in the academic literature in the Barclay and Holderness article that blocks trade at 20
percent premiums on average, I think it is appropriate to apply a premium of at least 20 percent to the value of the
underlying shares when implementing the warrant valuation formulas.

THE COURT: Can I -- when you say 20 percent of the underlying shares, are you saying you used the control premium
to value the warrants or to value the stock assuming the warrants were exercised?

THE WITNESS: To value the stock that the warrant holder has the right to exercise. So just to use round numbers, if
the exchange traded shares were trading at $8 a share, but the warrant holder had the right to buy a large percentage
block, then the shares that the warrant holder has the right to buy are worth more than $8 per share, worth $9.60 per
share if you use the 20 percent premium. So you should value the warrant as the right to buy shares worth $9.60, not
the right to buy shares that are worth $8.

THE COURT: Okay, you're saying for applying Black-Sholes to value the warrants?

THE WITNESS: Correct.

THE COURT: What would be the response to the contention that if you value it that way you are assuming they're
going to be exercised as a block?
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THE WITNESS: I think you are assuming they will be exercised as a block, but it's in the warrant holder's interest to do
that. In other words, typically large percentage blocks aren't broken up. When they trade, they trade as blocks, because
if you break up a large percentage block, you dissipate the value, you create a loss that you can avoid. Same thing is true
for the warrants. It's in the interest of the holder of the warrant to exercise the entire block at once.

Moreover, the way call options normally work, particularly dilution adjusted call options on a stock like Sunbeam that's
not paying dividends is that the optimal strategy is to wait until maturity and then exercise all the options at once.

It's hard to come up with a scenario where putting to one side the block premium one would want to exercise part, but
not all of the warrants.

THE COURT: Other than, I assume, all things being equal, the warrant holder wants to maximize his choices.

THE WITNESS: He wants to maximize the value of what he gets.

THE COURT: Right. And so you're just going to have to educate me. It would strike me that you would do some slightly
lower premium than the 20 percent block premium to compensate the warrant holder for having given up, in essence,
the ability to exercise fewer than all the warrants at once.

THE WITNESS: I think warrant holders always have the ability to exercise fewer than all the warrants at once, but that
ability is not valuable. Because the optimal exercise strategy is always to either wait until maturity, if you want to hold
the warrants, or to sell the warrants. There is no value to exercising the warrants prematurely.

THE COURT: But you're assuming, as I understand it, for all purposes the warrant holder will want to exercise all the
warrants at once for purposes of valuation, that's your assumption.

THE WITNESS: And will not want to exercise early. Just like the example in the money stock options, the 7.50 stock
options that were worth $4 on the date the stock was trading at 8.56. You could exercise those options on that day, but
if you did that you would cost yourself money because you could sell the options for 4, but you'd only make $1.06 if you
exercised them. That's the same choice that the warrant holder faces.

There is no value to the ability to exercise early as long as it is a dilution adjusted warrant and the company is not paying
dividends. And the reason I'm making those exceptions --

THE COURT: Explain to me, just so I understand, why is it always in the warrant holders best interest to hold the
option until the end of the term?

THE WITNESS: As they say in textbooks: Options are always better alive than dead. Because when they are alive you
delay the payment of the exercise price until the end of the term. And there's a chance the stock price will go up further
and the option will increase in value. When you exercise, you give up, you have to pay the exercise price now so it cost
you more in a present value sense. If it's $10 a share, you'd rather pay it five years from now than pay it today.

THE COURT: Is this to assume you're going to continue to hold the stock?

THE WITNESS: Your choices are either to sell the warrant or the option or to hold --

THE COURT: You're not talking about holding the warrant, you're saying you might have sold it before the end of
its term.
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THE WITNESS: Yes.

THE COURT: Okay, I'm sorry.

BY MS. BEYNON:

Q. Mr. Ross, have you reviewed the rebuttal report that Dr. Nye submitted in this litigation?

A. Yes, I have.

Q. Is this the report that you reviewed?

A. Yes.

Q. On page 8, paragraph 12 Dr. Nye states that he is not aware of studies of companies in a difficult or declining state
where controlling shareholders are able to sell their stake at a premium?

THE COURT: I'm sorry, page 12?

MS. BEYNON: 8, paragraph 12.

THE WITNESS: It's a little confusing, because paragraph 12 starts on page 7 and there are a series of bullet points that
carry over to page 8.

BY MS. BEYNON:

Q. We're looking at the bullet point where Dr. Nye writes that he is not aware of companies in a difficult or declining
state where shareholders are able to sell at a premium. What's your reaction to this criticism?

A. It's what one of my professors referred to as proof by absence of counter example. It is not only a conceptually invalid
method of establishing something, but you can't find a counter example, therefore, it doesn't exist, but it also turns out
that it is an incorrect state, a description of the world, because I am aware of a published academic study that finds exactly
this, that acquisitions occur of companies in financial distress, premiums are paid for companies that are in financial
distress and in fact the premiums that are paid when companies in financial distress are acquired are approximately the
same as the premiums that are paid for other companies.

Q. You referenced an article that supported your conclusion, do you recall who the authors of that article?

A. Clark and Ofek.

Q. I'd like to hand you what's been marked as MS 1087.

Is this the copy of the article that you referred to?

A. Yes, it is.

Q. Can you explain how this is relevant to your opinion?
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A. Yes. Let me point out at least a few of the relevant sections. As you can see, the article is entitled Mergers as a Means
of Restructuring Distressed Firms and Empirical Investigation.

And in the abstract it begins by stating that the authors examined 38 takeovers of distressed firms. There's a description
of how they identify those distressed firms in the section beginning page towards the bottom of the page called sample
description. And they explain that they start with a sample of all acquisitions reported in a particular source during the
period from 1981 to 1998. They then impose an initial screen where they look for companies that had substantial stock
price declines market adjusted either in the prior year or the prior three years. That's all described on page 543.

MR. MARMER: Your Honor, I have a hearsay objection to the witness reading this treatise in as if it's his own testimony.
It's hearsay.

THE COURT: What's the response to hearsay?

MS. BEYNON: The witness is responding to how this article is relevant to his testimony. And expert witnesses are
entitled to rely on hearsay in forming their opinions.

THE COURT: But can't be used as a conduit to get the hearsay. I would sustain the hearsay objection.

Why don't we take a break, we'll be back 5 minutes.

(A recess was taken.)

THE COURT: Okay. Go ahead.

MR. MARMER: Your Honor, we move to strike the testimony that began with the recitation from the treatise as hearsay
and improper bolstering of an expert the testimony that began with the description from the materials on.

THE COURT: I would agree at this juncture it's hearsay and it should be stricken.

BY MS. BEYNON:

Q. Turning back to the point that we left when we broke for a few minutes we were addressing Dr. Nye's statement that
he's not aware of studies of companies in a difficult or declining state where controlling shareholders were able to sell
their stake at a premium. Are you aware of examples of companies in difficult circumstances that were able to sell their
shares at a premium?

A. Yes.

Q. Can you think of some examples for the Court?

A. Yes, the article I mentioned previously studies 38 of them and lists some specific examples in appendix.

In addition, at Lexecon we collected a number of examples of companies that were acquired at premiums that were, at
least using Dr. Nye's characterization, in difficult or declining circumstances.

Q. I'd like now to turn to the second special consideration you mentioned, restrictions on sales.

What is your understanding of the restrictions on sales of the warrants that CPH took in settlement with Sunbeam?
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A. My understanding is that CPH agreed not to sell half the warrants for a period of three years from the date of the
settlement agreement. And in addition, the warrants, none of the warrants were registered at the time they were at issue,
although CPH received registration rights. As part of the settlement agreement they had the right to demand Sunbeam
register the securities.

Q. And what date did they have the right to demand that Sunbeam register the securities?

A. I think at any time subject to the usual conditions about Sunbeam's ability to do so, certain exceptions if Sunbeam
was engaged in unusual corporate transaction at the time, things of that nature.

Q. How does the value of restricted securities compare with the value of unrestricted securities?

A. In general, on average the value of restricted securities is somewhat lower than the value of unrestricted securities.
There have been a number of academic studies including very recent academic studies in the last year or two that have
studied this exact question. And in each of the studies they use the methodology that I described earlier, they compare
the prices paid in private placements of restricted securities with the prices paid in otherwise identical private placements
of unrestricted securities. And those studies report that the effect, the additional discount for restrictions ranges from
approximately 7 percent to approximately 18 percent of the purchase price.

Q. Is the term liquidity discount sometimes used to describe what you just testified about?

A. Yes, sometimes the term liquidity discount is used, sometimes it's referred to as a discount for lack of marketability.

Q. In your opinion what is the liquidity discount applicable to the warrants here?

A. In this case I applied a liquidity discount of 15 percent in my calculations, which is at the high end of the range that I
mentioned previously of 7 to 18 percent, but I applied the discount to all the warrants in effect not just the 50 percent of
the warrants that could not be sold for three years. I think the choice of the number within that range is, by the nature
of the evidence, somewhat arbitrary, but I thought it was reasonable to pick a number at the high end of the range and,
if anything, be favorable to the Plaintiff in these calculations.

Q. Now, Dr. Nye also states in his report in paragraph 6 that the Black-Sholes model does not account for the possibility
of bankruptcy. What is your reaction to that criticism?

A. I think that that criticism could be technically right in the sense that the Black-Sholes model is derived based on an
assumption about stock prices in which the stock price never literally gets to zero, but completely irrelevant for several
reasons.

First, the distribution assumption for stock prices allow stock prices to get arbitrarily low, so while stock prices cannot
get to zero in the assumed distribution they can get to .00000000001. For purposes of the valuation, the Black-Sholes
Formula assigns zero value to states of the world where the stock price ends up below the exercise price. So it doesn't
matter whether the formula treats the possibility of bankruptcy incorrectly as the possibility of a stock price going
to .000001 instead of zero. It's going to value that state of the world as zero in any event.

That's the first point.

The second point is that in -- it's a textbook finding with respect to the Black-Sholes Formula that even though this
distributional assumption is not perfect, the Black-Sholes Formula does an excellent job in pricing traded options in the
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real world. And traded options trade on actual companies, each of them has the possibility of going bankrupt. If the
possibility of bankruptcy made the Black-Sholes model inaccurate, then you would not have this empirical finding that
the Black-Sholes model does such an excellent job of pricing real world options.

Third, the way that the Black-Sholes model is implemented and the way I implemented the model, it is self-correcting
for any bias, because what I did is determine the implied volatility, that is, the volatility that when used in the Black-
Sholes model results in the actual prices at which market participants actually bought and sold call options on Sunbeam
stock in the real world. So even if in some technical sense the Black-Sholes model, if applied using the, quote, true, end
quote, volatility of Sunbeam stock would result in a miscalculation of the value of the options, by using the implied
volatility, the volatility that when actually plugged into the formula results in the actual prices market participants pay,
you would correct any bias.

So I believe that Dr. Nye's criticism is completely irrelevant. It has nothing to do with determining the fair market value
of the warrants.

THE COURT: Can I just -- I want to make sure I understand. Explain to me the difference between two and three.

THE WITNESS: Two is that in studies that have compared Black-Sholes model valuations with the actual prices at
which options trade, those studies have found that the predicted values and the actual values are very close. There's no
trading strategy that you could use to take advantage of any bias in the Black-Sholes value.

And that occurs even though obviously in the real world many companies can go bankrupt, many companies do go
bankrupt.

THE COURT: Are you saying empirically it seems to work so it can't be that bad of a problem?

THE WITNESS: Correct.

THE COURT: Number one you're saying, I recognize it's a problem, it's infinitesimally small, because we can get it close
to zero as would make sense, so it's no big deal.

THE WITNESS: That's exactly right.

THE COURT: So for three are you just saying as applied empirically here you found the model valid?

THE WITNESS: I'm saying as long as the model is applied using what are called implied volatilities, volatilities that
are calculated using actual transactions and actual options, any bias will be corrected because there will be an offsetting
adjustment to the offsetting volatility. The whole purpose of the calculation of implied volatility is to find the volatility
that when used in the model in the formula results in values that match actual prices.

THE COURT: Okay. So you're saying when you did that exercise here it worked, is that all you're telling me?

THE WITNESS: I'm saying here, and we haven't gotten to it yet, but the volatilities I used in the calculation are implied
volatilities. So the criticism does not apply to my calculation. The criticism might apply to a calculation that uses some
other measure of volatility, but not to a calculation that uses implied volatilities.

BY MS. BEYNON:
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Q. I'd like to refer you to your report MS 1112. I'll hand you a complete copy, I think opposing counsel and the Court
already have a copy of this.

Could you please turn to Exhibit F of that report, Mr. Ross?

A. Yes.

Q. What is this exhibit?

A. Exhibit F sets forth my calculations, my estimates of the fair market value of the warrants on the valuation date
shown August 12, 1998. That's the date of the settlement agreement.

Q. You previously mentioned there were several inputs to the Black-Sholes Formula, the price of the underlying stock,
the exercise price of the warrants, the expiration date of the warrants, the volatility of the underlying stock and the risk
free rate of interest; is that correct?

A. That's correct.

Q. Let's start with the price of the underlying stock.

In order to value the warrants on August th, 1998, what price did you use?

A. Oddly enough, I used the price on August th, 1998, the day after August 12th, 1998 for reasons that I'm sure we'll get to.

Q. Could you explain those reasons, Mr. Ross?

A. Yes. The settlement agreement was dated August 12th, 1998, but the settlement agreement was announced publicly
and disclosed to market participants after the close of trading on August 12th, 1998.

Market participants therefore could not reflect the information about the settlement agreement itself in the prices at
which they were willing to trade Sunbeam stock until the next day, August 13th, 1998 when trading resumed. On that
day Sunbeam stock price increased sharply by more than 20 percent. And market participants attributed the increase
completely to the information which had been disclosed about what had occurred on August 12th, 1998.

Therefore, I believe that the price on August 13th, 1998 is a better estimate of the value of Sunbeam stock on August
12th, 1998, given all the available information, not only about what market participants knew when they were trading
Sunbeam stock on August 12th, 1998, but also what they didn't know, the settlement agreement which wasn't disclosed
until after the close of trading. So for that reason I think it is appropriate to use the August 13th, 1998 price to estimate
the value of the warrants on August 12th, 1998 given all of the available information.

Q. Would you please turn to Exhibit C of your report.

What is this exhibit?

A. Exhibit C is a Dow Jones news service article on August 13th, 1998, commenting on the increase in Sunbeam stock
price on news of the settlement agreement with MacAndrews & Forbes.

Q. Is Exhibit C relevant to your testimony concerning the effect of the settlement agreement of
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Sunbeam stock on August 13th, 1998?

A. Yes.

Q. Could you please explain that?

A. Yes, because the exhibit describes what I stated in my previous answer that the settlement agreement was disclosed
to market participants after the close of trading on August 12th, that in response to the settlement agreement the price
of Sunbeam stock increased dramatically when trading resumed. I'm not aware of any other reason for the increase in
Sunbeam stock price, no event that occurred on August 13th as opposed to an event that occurred on August 12th that
was not disclosed to market participants until after trading on August 12th that can explain the increase in the price of
Sunbeam stock on August 13th.

Q. Let's return to Exhibit F of your report, Mr. Ross, which demonstrated the valuation of the warrants on August
12th, 1998.

I notice your exhibit reports estimated values for a range of volatilities. Could you please remind us of what the term
“volatility” means?

A. Yes, with respect to the option-like warrant valuation which is shown in the bottom four rows of the table, the relevant
volatility is the standard deviation of the stock return. So if you look in the column labeled, for example, 65 percent, if
you're looking at option-like warrant valuations, you are looking at valuations assuming a standard deviation of stock
returns of 65 percent per year.

With respect to the dilution adjusted Black-Sholes method calculations, that's the middle five rows, in those calculations
a relevant volatility is the volatility of the equity per share of stock. And if you were to block at values in that
particular column, you would be thinking about 65 percent equity volatilities, which would be consistent with lower
stock volatilities.

So if you want to compare dilution adjusted Black-Sholes calculations with option-like warrant valuations you have to
use a higher volatility in the dilution adjusted Black-Sholes calculations. You can't compare down the column.

Q. Is there a reason to prefer a particular figure for volatility in the warrants that CPH took in the settlement?

A. Yes. At least with respect to the option-like warrant valuation, I think the data show that 65 percent is the best estimate
for the relevant volatility, the volatility of the common stock returns as of both the date of the settlement agreement,
August th, 1998 and the date the warrants were issued August th, 1998.

Q. And how did you arrive at the conclusion that 65 percent is the right number if you use the option-like warrant
valuation methodology?

A. I looked at the implied volatilities as calculating reported by Option Metrics for long term call options on both dates.

Q. What is implied volatility?

A. Implied volatility is what we discussed a few minutes ago. It's the volatility that when plugged into the Black-Sholes
Formula gives values from the Black-Sholes Formula that are consistent with observed market prices.
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So if you know a particular option was trading at let's say $4, you know what the stock price is, you know what the
exercise price is, you know what the expiration date is and you know what the interest rate is, you can say, what volatility
-- what does the volatility have to be so that the Black-Sholes Formula will give me a value of $4 for this option? That
volatility is known as the implied volatility.

Q. Would you please turn to Exhibit E of your report?

A. Yes.

Q. What is this exhibit?

A. Exhibit E reports the implied volatility of Sunbeam stock returns for various dates based on the Option Metrics data.
The volatility shown are for long term 730 day or two-year call options that have what's known as a delta of 0.8. And
as of August 12th, 1998 the implied volatility was 65.12; on August 13th, 1998 it was 66.72; on August 24th, 1998 it was
69.14; in December of ‘98, 78.07; in December of 99, 79.12.

So all of those numbers are equal or greater than 65 percent. The number that I had indicated previously was what I
thought would be the best estimate to use.

THE COURT: I want to follow as we go along.

Is Black-Sholes, is the basic concept behind that that an investor is rational and he's going to buy an option at a price
where given sort of volatility expected value is somewhat better than the -- explain to me the theory behind it.

THE WITNESS: The formula is derived based on an arbitrage proof that if the price didn't equal what the formula
implies that it would be possible to trade either options or a combination of options and stock and bonds and make
money for sure with zero risk. There would be a money machine.

THE COURT: Right.

THE WITNESS: And what the empirical studies show is that the formula works, it accurately values call options.
Basically, the formula has to be right because if it wasn't right, there would be a costless opportunity to make money,
you could invest zero and make money for sure.

THE COURT: When we're talking about implied volatility we're saying this is the price at which people purchase the
options. We know the implied volatility rate they're applying to figure out that this is a transaction they should make.

THE WITNESS: Right. Maybe I could give an example. Suppose that you knew that the temperature outside the
courtroom was always 10 degrees higher than the temperature inside the courtroom. If you measured the temperature
inside the courtroom and it was 70 degrees, that would imply that the temperature outside the courtroom was 80 degrees.
You're solving a formula that says outside temperature equals inside temperature plus 10.

THE COURT: But are we looking at the investor? Do we have to go back and check and see what the volatility was?

THE WITNESS: You can do that, there are studies that do that. Study by Kuras and Manster did exactly that and found
that investors estimates of future volatility are pretty good. Better than the estimates you would get in using historical
data and trying to project the historical data. But obviously in the real world things change, just like stock prices change,
volatilities change. So while investors' estimates of future volatility are good on average, they're not right with certainty.
But they are the estimates that investors actually use in deciding what prices to pay for options on a particular date.
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THE COURT: Thanks.

BY MS. BEYNON:

Q. If we could take one last look at Exhibit E to your report. How is that relevant to your testimony regarding implied
volatilities?

A. This I think supports my testimony that the relevant volatility used in the calculations is at least 65 percent.

Q. Turning back to Exhibit F to your report. At a volatility of 65 percent, what value did you obtain for the warrants?

A. Using the option-like warrant valuation and before application of liquidity discount, the value of the warrants is
$6.95 per share rounding. The total value of the warrants again before the liquidity discount is approximately 160
million dollars. And with the 15 percent liquidity discount that I discussed previously, the total value of the warrants is
approximately 136 million dollars. And that's the number that I testified about previously. That's my best estimate of
the fair market value of the warrants on August 12, 1998.

Q. You previously said that in calculating the value of the warrants using the dilution adjusted Black-Sholes model the
volatility input should be higher, why is that?

A. Because in the dilution adjusted Black-Sholes model, the relevant volatility in the formula is the volatility of the equity
on a per share basis not the volatility of the stock. And the firm's equity includes both its stock and its warrants, because
the warrants are more volatile than the underlying stock, the equity is more volatile than the underlying stock.

And, again, this is a textbook point. And a point that is made in the literature on valuing warrants that the volatility
of the equity is greater than the volatility of the stock. And that's the appropriate thing that goes into the dilution of
adjusted Black-Sholes Formula.

Q. Would you please turn to Exhibit G to your report.

A. Yes.

Q. What is this exhibit?

A. Exhibit G is a calculation of the value of the warrants on August 12, 1998 assuming that no large block premium
is applicable.

Q. Could you please explain the conclusions you reached that are expressed in Exhibit G?

A. Exhibit G otherwise is just like Exhibit F except that it assumes that no large block premium is applicable. And the
reason I prepared Exhibit G is that you can use Exhibit G to compare the estimated value of the warrants assuming no
large block premium is applicable with the actual prices at which call options on Sunbeam stock actually traded.

So it allows you to check the results of the model by comparing the estimated values with the prices of actual options.

Q. And the prices of actual options were set forth in an exhibit we looked at earlier, is that not correct, MS 1088?

A. Yes.
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Q. Would you please explain for the Court the comparison between MS 1088 and Exhibit G to your report, what your
opinion is in that regard?

A. Yes. The most comparable traded option as of August 13th, 1998 is the option that has a strike price of $7.50 and an
exercise price of January 2001. That option was trading for between 4 and 4 and an eighth per share on August 13, 1998.

Now, the warrants necessarily are more valuable than this option for two reasons. First, the warrants had a lower strike
price. The strike price of the warrants is $7 per share, the strike price of these options is $7.50 per share. And as I explained
previously, the lower the strike price, the greater the value.

The more important difference is the expiration date. The warrants do not expire until August of 2003, but these options
expire in January 2001. When you lengthen the expiration date, you greatly increase the value of the option. So you
would expect the warrants to be more valuable than these options. And that's what the calculation in Exhibit G shows.
Using the volatility of 65 percent, the warrant value per share is 5.46, an amount which somewhat exceeds the value of
these options at 4 and an eighth.

I also performed a calculation like Exhibit G for warrants that expire in January 2001 with an exercise price of $7.50.
And the value I obtained was slightly in excess of $4 per share, exactly consistent with the prices of the call options.

So I believe that Exhibit G, this other calculation and MS 1088 in conjunction show that the market data confirm the
reasonability of the calculations that I did.

Q. In Exhibit G, which calculates the value of the warrants assuming no large block premium, what value did you
ascertain there was for a volatility of percent?

A. I'm sorry. I'm not sure I understand your question.

Q. Sure. Looking at Exhibit G, which as I understand your testimony calculates the value of the warrants assuming no
large block premium; is that correct?

A. Yes.

Q. What is the value of the warrants that you obtained assuming a 65 percent volatility?

A. On a per share basis, $5.46 approximately before liquidity discount, that's in the third row from the bottom in the
65 percent column, a total warrant value of approximately 126 million dollars before a liquidity discount. And a total
value of 107 million approximately after liquidity discount.

Q. Thank you. Would you please turn to Exhibit H of your report?

A. Yes.

Q. What is this?

A. Exhibit H is like Exhibit F except the valuation date has changed. This is a valuation of the warrants as of August
24, 1998, the date on which the warrants were actually issued.

Q. Assuming a volatility of 65 percent, what value did you obtain for the warrants on August 24th, 1998?
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A. The per share value before liquidity adjustment is $7.18. The total value again before liquidity adjustment is
approximately 165 million dollars. And the total value after the 15 percent liquidity discount is approximately 140
million. And, again, that's what I testified to that is my best estimate of the value of the warrants on August 24, 1998.

Q. Would you please turn to Exhibit I of your report. What is this exhibit?

A. Exhibit I is analogous to Exhibit G except that again the valuation date has changed. This is a valuation of the
warrants on August 24, 1998, the date the warrants were issued assuming no large block premium is applicable.

Q. Why did you perform this calculation?

A. To do the same kind of check.

Q. And did you compare the actual values of call options to those that you calculated in Exhibit I?

A. Yes. I think earlier you handed out MS 1089, which is quotations for actual call options that were traded on August
24, 1998. There are two options that you can compare the warrants to, the $7.50 exercise price options that expire in
January 2001, you'd expect those to be worth somewhat less than the warrants and they are. The price of those ranged
from 4 to 4 and three-eighths per share. The estimated warrant value is 5.65. I think you also could compare the warrants
to the options with the $5 strike price. There are two differences there. The options with the $5 strike price have a lower
strike price, so that makes those options somewhat more valuable than the warrants all else equal, but they also have a
much earlier expiration date January ‘01 versus August ‘03, and that makes them less valuable. There the prices range
from 2.52 to 5 and five-eighths.

Again, while it's not shown here, we did calculations like Exhibit I where we changed the expiration price to $7.50 and
the expiration date to January 2001. And the values were derived in the 65 percent volatility column using the option-
like warrant valuation were within the range of actual prices for the relevant call options.

Q. So just to summarize, what's your conclusion as a result of this comparison between Exhibit I and MS 1089?

A. That actual market data on the price that willing buyers were willing to pay willing sellers for options on Sunbeam
stock confirm the reasonableness of my method for valuing the warrants.

Q. I'd like to show you what has been marked as MS 513.

Your Honor, I believe you already have a copy of this. This is the document that the Deloitte and Touche witness
referred to.

THE COURT: Yes.

BY MS. BEYNON:

Q. Have you previously reviewed this exhibit?

A. Yes, I have.

Q. Would you please turn to the page that is Bates labeled CPH 0647028?
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A. Okay.

Q. You will see that it states that the Blackstone report estimated a value of the warrants to range from 30 million to
107 million with a mid point of 70 million. Do you see that statement?

A. Yes, I do.

THE COURT: I'm sorry, where is that?

THE WITNESS: Last full paragraph.

MS. BEYNON: Entitled Valuation of the Warrants.

BY MS. BEYNON:

Q. Do you agree with that assessment of the valuation of the warrants?

A. No, I don't.

Q. Why is that?

A. I think you need to turn to the next page, where it describes in greater detail the inputs that were used in the calculation
and the reason that that result was obtained.

Blackstone, like me, used the Black-Sholes Formula. And I think it's unclear from the document whether it's the dilution
adjusted Black-Sholes Formula or the option-like warrant valuation method, but I'm not sure that matters one way or
the other.

But to get the 70 million dollar figure, Blackstone made particular assumptions about volatility, you can see the boxed
range in the center of the page, and the preferred estimates according to Blackstone are for volatilities of 45 percent or
55 percent. And for reasons I described earlier, I believe that is too low. The correct volatility to use if it is the option-
like warrant valuation is 65 percent. And if it is the dilution adjusted Black-Sholes model, something even higher.

The other thing that Blackstone did is look at a range of equity values for I believe the entire firm ranging in the boxed
area from 500 million to a billion dollars.

Now, on August 13, 1998, the value of Sunbeam's shares outstanding at market value was approximately 850 million
dollars. So a number between million and a billion dollars, but with a control premium of 20 percent, the number to
put into the Black-Sholes Formula would be 20 percent more than that, so a number slightly in excess of the billion
dollar number.

It's possible to look at other numbers in this table and derive what I believe is a better estimate of the value of the
warrants. Looking, for example, at the 65 percent volatility column and the entry for an equity value of a billion dollars
Blackstone derived a value for the warrants of 160 million dollars. And looking at an equity value of 1.25 billion dollars,
a warrant value of 155 billion dollars, my estimate for this date of 136 million dollars is between those two numbers.

So I think their calculations confirm my calculations. And the reason their conclusion is different from mine is they used
an equity value that was too low and a volatility that was too low.
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Q. Could you please now turn to the second memo that is part of MS 513, CPH 0647031. It's a memo dated March 15th,
1999. Have you reviewed this memo?

A. Yes.

Q. There are two valuation analyses attached to this memo, CPH 00647034 and CPH 0647035. Have you reviewed these?

A. Yes, I have.

Q. Can you please explain these to the court?

A. Yes. They're a little bit hard to read, but I think I can.

First, with respect to CPH 0647034, this is a dilution adjusted Black-Sholes Formula method of estimating the value of
the warrants. And before talking about it in greater detail, let me just explain that the second page, CPH 0647035, is
an option-like valuation of the warrants.

I guess I'll start with that one. At the top of the page it lists various input variables that are used in the calculation. In
the first input variable is the stock price. And the stock price shown is 6.875, 6 and seven-eighths. That's the closing price
of Sunbeam stock on August 12, 1998.

For reasons I described previously I think that is the incorrect price to use for valuing the warrants on the date of the
settlement agreement because the settlement agreement itself was disclosed after the close of trading on August 12th,
1998. And the stock price increased markedly in response to that disclosure on the next trading day. That's one difference
between my analysis and Deloitte's.

On the same page in the fifth row there is a row entitled Annualized Volatility. And Deloitte looked at a range of
annualized volatilities from 30 percent to 100 percent. As far as I can tell nothing in this document indicates what number
to use in that range, but that range does include the number that I believe is appropriate, 65 percent.

There are two other differences between this calculation and mine. First, Deloitte seems to never have considered whether
or not a control premium should be applied. I believe one should be applied for the reasons we discussed previously.
And, second, Deloitte does not appear to discuss whether or not a liquidity discount should be applied and does not
apply a liquidity discount. And I believe one should be applied for the reasons we discussed previously. Otherwise, these
calculations are identical to my own. They use the exact same methodology and, again, we checked by just varying the
inputs in our calculations to match these inputs and we derived exactly the same numbers.

With respect to the previous page, CPH 0647034, exactly the same comments would apply.. The only difference is this
is a dilution adjusted Black-Sholes Formula calculation.

MS. BEYNON: Thank you.

Your Honor, before Mr. Ross wraps up his testimony, I would like to move for the admission of his report as an exhibit
here into evidence. It is a fair summary of what he's testified to and we believe that it would be appropriate to move it
into evidence as simply a summary of what he has testified here to today.

THE COURT: Is there an objection?

MR. MARMER: Yes, same objection.
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THE COURT: I think it's still hearsay. But it's marked for ID.

MS. BEYNON: Move into evidence the exhibits that Mr. Ross referred to, Exhibits F, G, H, I and I to his report which
set forth his valuation of the warrants on those different dates.

THE COURT: Any objection to those items?

MR. MARMER: Assuming there will be some reciprocity here, we would let his exhibits come in. Do you have any
objection if we put our exhibit calculations in?

MS. BEYNON: No.

THE COURT: So F, G, H and I will be marked in evidence.

MS. BEYNON: E F G H and I.

THE COURT: Well, E is not his calculation, correct?

MS. BEYNON: E is the applied volatility.

THE COURT: Which ones are you offering into evidence?

MS. BEYNON: F, G, H and I. If counsel would agree to the admission of E as well.

MR. MARMER: How about if we do D through?

MS. BEYNON: D, E, F, G, H and I.

THE COURT: Are the ones in evidence.

(Defendant's Exhibits D, E, F, G, H & I were marked in evidence.)

THE COURT: How long do you think cross is going to be?

MR. MARMER: Maybe an hour.

THE COURT: Do you want to start now or do it all after lunch, you tell me.

MR. MARMER: Why don't we do a little bit, get started, and then we can go from there.

THE COURT: For planning purposes, do you have any other witnesses on this point?

MS. BEYNON: Just deposition testimony. And we don't have other expert witnesses.

THE COURT: How much deposition testimony is there?

MS. BEYNON: We were planning to hand that up to the court for Your Honor to read. And there are two -- three
deposition transcripts, the designations that we made are brief ones and shouldn't take too long to read.
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THE COURT: A few minutes, not a couple of hours?

MS. BEYNON: It's not a couple of hours. Probably if read out loud 20 to 30 minutes.

MR. WEBSTER: It's three transcripts of two witnesses.

THE COURT: For planning purposes, who are Plaintiff's witnesses? You said Dr. Nye. Who else?

MR. MARMER: Dr. Nye, Mr. Gittis and

Mr. Slotkin. And we have a deposition excerpt from Mr. Maher that's tiny.

THE COURT: How long do you think your witnesses will be?

MR. MARMER: We assume Dr. Nye will be about an hour on direct. Mr. Gittis would be --

MR. SOLOVY: 10 minutes, 15 minutes.

MR. MARMER: And Mr. Slotkin is short.

THE COURT: Go ahead.

CROSS EXAMINATION

BY MR. MARMER:

Q. Mr. Ross, we've met before, correct?

A. We have.

Q. You were first contacted, were you not, about working on the valuation of the warrants on May 19 or 20 of this year?

A. That's correct.

Q. But that was not your first work involving Sunbeam, was it?

A. No.

Q. In fact, your firm was retained by Al Dunlap and Russell Kersh to assist them in various litigation matters pending
against them, isn't that right?

A. Counsel for Dunlap and Russell Kersh, correct.

Q. Your firm was retained in this case, the dispute between CPH and Morgan Stanley shortly before the start of the
trial, correct?

A. As consulting experts, that's correct.
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Q. And prior to this trial, you previously have worked for Morgan Stanley, isn't that right?

A. That's correct.

Q. And prior to this trial you have worked with counsel from the Kellogg Huber firm, correct?

A. That's correct.

Q. In fact, you or your firm have worked with counsel from the Kellogg Huber firm on many occasions, isn't that fair
to say?

A. Yes, that's fair to say.

Q. It's true, is it not, sir, that Lexecon has hired as its counsel the Kellogg Huber firm on several matters?

A. I'm not sure about several matters, I know of at least one matter, that's correct.

Q. Well, they represented Lexecon, did they not, in a dispute involving Milberg Weiss?

A. Yes, but Lexecon was a Plaintiff.

Q. And they represented Lexecon, did they not, in connection with the Haft, H-A-F-T, litigation?

A. Not that I'm aware of.

Q. You're not aware of whether or not Lexecon was retained to help prosecute the fee -- I'm sorry, whether Kellogg
Huber was retained to prosecute the fees?

A. It may be the case, I'm not aware one way or the other.

Q. At the beginning of your testimony this morning I believe you indicated to us that you were going to define fair
market value. And let me just see if I have my notes correct on this. But I believe -- I believe what you said on that,
sir, was you were looking at the moment that a willing and able buyer would pay in an arm's length transaction from
a willing and able seller. Is that fair?

A. I had the order of the words a little differently, but close enough.

Q. I want to be sure whether I've got exactly the words right or not.

THE COURT: Let me -- I can tell you what I wrote down. You tell me if this is accurate or not. I'm not saying it is: Fair
market value is a price that would be paid in a hypothetical transaction between a willing and able buyer and willing
and able seller.

THE WITNESS: I had arm's length.

THE COURT: Okay. With that, is that the concept?

THE WITNESS: Yes.
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BY MR. MARMER:

Q. Now, when you say hypothetical, you mean by that that you're not actually concerning yourself with whether or not
THE seller really was able to sell; is that right?

A. I'm saying that any valuation is hypothetical. It's trying to estimate the price that would be paid in a transaction that
did not occur.

Q. That wasn't my question, to you, Mr. Ross. My question is: Isn't it fair to say, sir, when you're measuring this
hypothetical seller, you yourself don't care one way or the other whether the seller, when you say able, actually was
able to sell?

A. No, that's not correct. If it's the case that there are restrictions on the sale of the securities, that will affect the fair
market value.

Q. And so if it turned out, for instance, that the seller actually couldn't sell at all, then that would be something you'd
want to take into account in figuring out fair market value, correct?

A. Correct.

Q. And, similarly, when you look at a buyer, have you yourself actually concerned yourself with whether or not -- whether
there's an actual buyer out there prepared to buy the warrants?

A. No, again, that's not necessary. You're trying to estimate the price that would be paid in a hypothetical transaction
between a willing and able buyer and willing and able seller. It is not necessary or required that one identify actual buyers.

Q. And I wasn't asking whether it was necessary or required. I want to be sure we're focused on the answer to the question
I asked you.

The question I asked you was: You yourself didn't make any inquiry whatsoever to determine whether there was a buyer
who could actually purchase these warrants, did you?

A. No special inquiry, but --

Q. Was there a general inquiry?

A. Well, securities markets are deep and wide trillions and trillions of dollars of transactions occur every day. So I'm
confident there were many buyers that were able to engage in the transaction, this hypothetical transaction. But, again,
I didn't have to make any special inquiry. It's not necessary for purposes of estimating.

Q. Well, again, we ended that with the necessary. But let's stay with the point. The point is, you didn't find a single entity
that you identified as a potential purchaser and can point to as someone who actually would show up on any of the dates
you looked at and say, I'm here ready, willing and able to buy these warrants at this price?

A. Correct, I made no attempt to identify any such entity.

Q. And you, in fact, thought it was irrelevant whether or not CPH actually could have sold the warrants on any of the
dates that you've identified, isn't that right?
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A. No, that's not right.

Q. You gave a deposition in this case, did you not, Mr. Ross?

A. Yes.

Q. And let me just ask you.

Directing your attention to page 68, lines 10 through 22. Were you asked this question, did you give this answer:

“Does your report describe in any way in which CPH could have sold the warrants on August 24th in whole or in part?

“Answer: It doesn't speak to the mechanics of the transaction, but again, what the report calculates, just to be clear, is
what a willing buyer would pay a willing seller for the warrants in an arm's length transaction on August 24th, 1998.
I think whether or not CPH actually could have sold the warrants is irrelevant for purposes of answering the question
about what a willing buyer would pay a willing seller for the warrants on that date or on August 13th, 1998.”

Did you give -- were you asked that question, did you give that answer to your deposition?

A. Yes, among other questions and answers.

MS. BEYNON: Objection, Your Honor, improper impeachment.

THE COURT: Overruled.

BY MR. MARMER:

Q. Now, let's spend just a couple minutes maybe looking at this August 12th date. And as I understand it, just so we
have the sort of ground rules down for this. August 12th everyone agrees is the date on which the settlement agreement
was reached, correct?

A. Yes.

Q. And you're using as more or less the proxy for what the value should have been on August 12th the trading price at
the close of business on August 13th, correct?

A. I'm using the trading price of the stock on close of business on August 13th as an estimate of the value of the stock on
August 12th, 1998 given the disclosure -- the information that was disclosed about the settlement agreement and related
events on August th, after the close of trading.

Q. Just so we're clear, let me see if I've got this right or not, your basic point is that you need to look at what happened
in the trading on August 13th in order to figure out what the value was on August 12th because the market didn't get
the news about the settlement until after it closed on August 12th. So when you need to come up with your stock price
you need to use August 13th; is that a fair summary?

A. Yes, because in this case the settlement agreement itself, which obviously the parties to the transaction knew about,
was material information that affected the stock price.
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Q. Now, when you looked at the August 13 stock price, did you look or attempt to isolate any of the factors that might
have gone into what caused the stock to increase in price from August 12th to August 13th?

A. Yes, I looked to see whether the stock price increase was in fact attributed to the disclosure which occurred after the
close of trading on August 12th. And I found that it was.

Q. Mr. Ross, I have put before you a document which we have marked as CPH trial Exhibit 1405, which was also our
deposition Exhibit 1405.

Mr. Ross, is CPH trial Exhibit 1405 a true and correct copy of an event study that you performed in connection with
your work for Mr. Dunlap and Mr. Kersh?

A. It was performed at Lexecon.

Q. It was performed at Lexecon --

A. And I don't believe it was done for the purpose that you stated. I'm not sure whether this document was initially
prepared in connection with the retention by counsel for Dunlap and Kersh or whether that was prepared in connection
with the retention as a consulting expert prior to trial in this matter.

Q. In either event, though, this is an event study that Lexecon performed, correct?

A. Correct.

Q. I'd like you to turn, if you would, to the entries that appear on August 12th, which appear at Morgan Stanley 0122067.

There you identify -- let's do the format quickly. The date of the event that you're looking at is in the left most column,
right?

A. Yes.

Q. And then that's the -- is that the closing price of the stock on that date?

A. Yes.

Q. And then the volume of the stock on that date, right?

A. Reported volume, correct.

Q. What is actual return intended to signify?

A. That's the percentage change in price on a daily basis. So, for example, on August 13th the stock price increased by
24.55 percent as compared to the previous day's close.

Q. And then there's a predicted return, what is the predicted return intended to calculate?

A. The predicted return is the percentage change in price one would expect given the actual performance of the market
as whole on a particular day and the historical relationship between the stock and the market.
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Q. And then you're going to calculate in the next column is going to be the difference between the actual and the predicted
returns, correct?

A. Correct, that's a corrected for market or excess return.

Q. And then the T stack column is designed perhaps somewhat colloquially, but just to suggest the question whether or
not on a statistical basis it would be 10 percent likely that that excess return was attributed to a random feature?

A. Not quite. T statistics is a standardized measure of the size of the excess return. And a T statistics exceeds a particular
value. You can use it to make statements like the one you made about statistical significance, here the probability that
the price increase on August 13th, 1999 is infinitesimal.

Q. Then we see this excerpt from the Dow Jones news service from 6:25 p.m. that's the after market disclosure you
referred to before, right?

A. At least a description of the after market disclosure.

Q. It's just a description, it doesn't report to be the actual text, right?

A. Yeah, I would have to look at it and look at the actual text.

Q. But just looking at the summary that Lexecon prepared, that includes a disclosure that there was a settlement that
was reached, correct?

A. Correct.

Q. And then it also explains that as part of the settlement MacAndrews and Forbes will receive five year warrants to
purchase 23 million shares of Sunbeam at an exercise price of $7 a share with customary anti-dilution provisions, correct?

A. Correct.

Q. Then it goes on to say that MacAndrews will release Sunbeam from any legal claims, correct?

A. Correct.

Q. And then it says that MacAndrews has agreed to let Sunbeam keep the services of MacAndrews and Forbes executives
who have been managing Sunbeam since June, including Levin, who was brought in to replace former Sunbeam chief
executive Albert Dunlap, correct?

A. Correct.

Q. All of that was information the market received right after the close of trading on the 12th?

A. Correct, and all of it was potential information that wasn't reflected in the closing price on August 12th, but
nevertheless affected the value of Sunbeam stock.

Q. Then on August 13th there's more news stories, people saying he might be upset because of dilution but others saying
it might be a good thing, correct?
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A. I'll accept your representation.

Q. It says at the beginning quoting an analyst Mr. Levy at Standard and Poor's who is saying if I was a shareholder, I'd
definitely be upset. So that sounds like a disgruntled shareholder, does not it?

A. Sounds like an analyst who personally views the news as unfavorable.

Q. Then there's a quotation from Mr. Levy that says -- this is on the top of page 0122068. Quote: This may protect
Sunbeam from a lawsuit by MacAndrews and Forbes, but it may open them up to lawsuits from others, right?

A. Yes, it says that.

Q. So he's saying there may be people who will fuss about this, correct?

A. Yes.

Q. Now, if you drop down to the next disclosure that begins Sunbeam up 21 percent on settlement, do you see that?

A. Yes.

Q. There's an analyst from Merrill Lynch by the name of John Gibbons who is saying this is a positive because it's at
least eliminating one part of the concerning Sunbeam, right?

A. I think that's a fair characterization, yes.

Q. And then there's a quotation that continues from him that says, on the one hand it may be dilutive, on the other hand
there's a silver lining for shareholders in that Jerry Levin and his top management have signed three-year employment
contracts, they provide some credibility to the turnaround story, correct?

A. It says that, yes.

Q. And then going down a little further in that same entry there's a sentence that reports to the press as you're summarizing
it here MacAndrews said the deal with MacAndrews and Forbes eliminating the possibility that Sunbeam creditors
would force the company into Chapter 11 bankruptcy proceedings, correct?

A. Yes.

Q. All of this mix of information in your view contributed to the bump in the price on August 13th compared to the
price on August 12th, correct?

A. I think the market participants' reaction to the information that was disclosed on August 12th was reflected in the
price on August 13th.

Q. But you yourself in that event study made no effort whatsoever, did you, to disaggregate the impact on the stock price
from on the one hand the news of the compromise of MacAndrews and Forbes' claims from the other information that's
disclosed concerning the provision of long term management contracts, the signaling effect of Mr. Perelman staying in
the stock. The news that this may put bankruptcy more at bay. You haven't tried to separate out those two facts?

A. No.
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Q. It's your view that this is all one ball of wax and ought to be fed into the stock price, right?

A. Not quite, no.

Q. But in any event, we don't have any actual event study or any kind of economic analysis presented in any of your
reports that purports to break up the bump in the price to reflect how much is attributed to one feature and how much
might be attributed to a different feature?

A. No, that's not quite right either. Because the one thing that the event study does do is separate out the price movement
due to changes in the market as a whole from the price movement due to information specific to Sunbeam. And with
respect to the information due to the market as a whole you would have predicted a slight price decrease.

Q. That's fair, your study accounts for what would be a predicted adjustment based on the market or the anticipated
distribution for this stock, correct?

A. I don't understand the latter half of your question.

Q. Let me just focus back on this one issue so that we don't have a fuzzy record here.

Leaving aside the adjustments you do for the analysis of the excess returns, you haven't done any information specific to
Sunbeam analysis that purports to disaggregate what amount of the stock increase was due to the announcement that
the claim was compromised from the announcement of other positive news?

A. I haven't tried to disaggregate the effects of different pieces of information that were disclosed after the close of trading
on August 12th, but I have looked to see whether there is any information that any event that occurred on August 13th
as opposed to occurred on August 12th that can explain what happened to the stock price. And I was unable to find any.

In fact, the stock opened way up, traded way up and closed way up. And that plus what the financial press said is
consistent with my conclusion that the price increase on the 13th was caused by the information that was disclosed after
the close of trading on the 12th.

Q. Now, there was an indication in these press reports that some shareholders might be disgruntled about that. Do you
know whether in fact any shareholders ever sued over this transaction?

A. I don't recall.

Q. You didn't investigate one way or the other whether there was a shareholder suit or any litigation concerning this,
is that right?

A. Wasn't necessary to do so.

Q. I wasn't really asking whether it was necessary. I was asking whether you did. Did you conduct such a study?

A. We did do this event study. So there may be information in the event study about some activities, but it wasn't
necessary to look at them or analyze them in greater depth to value the warrants on August 12, ‘98 or August 24, 1998.

Q. When you were looking at it did you analyze to see what happened when the claims, if any, of the disgruntled
shareholders, what the market did there, do you recall looking at that?
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A. Not specifically, again, for purposes of valuing the warrants on the 12th or the 24th, subsequent events are irrelevant?

Q. But you didn't look at it to see what the impact of news of a settlement of a claim through the resolution in the form
of warrants, how that would be received separate and apart from this other mix of news, did you?

A. Correct.

Q. In terms of August 13th versus August 24th closing date, it's fair to say, sir, that you have no economic preference
one way or the other for either of those dates; is that correct?

A. Could you just read back your question.

Q. I'll restate it.

You have no economic preference, do you, sir, for choosing either August 12 or August 24 as a date for valuation?

A. As a valuation date for purposes of reducing the jury award, that's correct. Between those two I don't have a strong
preference.

MR. MARMER: I'm about to move to volatility. There's no magic. We can break now.

THE COURT: Why don't we break now and we'll be back at 1:30.

(A lunch recess was taken.)

I signed it that we scared him off or something, so I wanted to make sure he was coming.

I'm gathering Plaintiff lost its name tags and created new ones.

MR. MARMER: Whether we lost them, we at least didn't retrieve them.

MR. IANNO: We figured you already knew who we were.

THE COURT: I know you guys.

Mr. Marmer, do you have other questions?

MR. MARMER: Thank you.

RESUMED CROSS-EXAMINATION

BY MR. MARMER:

Q. Mr. Ross, let's talk for just a little bit about volatility. One of the necessary inputs on the variables for the Black-
Scholes formula is, of course, to determine the volatility of the returns for the underlying stock, correct?

A. For the option like warrant valuation, that's correct.
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Q. Now, and one of the two standard approaches to estimating the volatility of the stock returns is to calculate the
historic volatility of the actual returns for the underlying stock, correct?

A. When implied volatilities are not available, correct.

Q. Well, you said when they're not available. It's actually a standard process whether they're available or not; isn't that
the case?

A. Certainly it can be calculated, but it's less reliable than implied volatilities. Implied volatilities are better at forecasting
future volatilities.

Q. But in, for example, in your report itself you go to some lengths to point out that there are, in fact, two different
approaches, and while you have a preference, on these facts, for one, the historic volatility of actual returns is a very
well-recognized technique, correct?

A. Correct, because sometimes you can't calculate implied volatilities and you have to do something else.

Q. Is it your testimony, sir, that the only time that people would use historic volatility of actual returns is in the absence
of the ability to calculate an implied volatility; is that your testimony?

A. No, that's not my testimony.

Q. Now in calculating historic volatilities of actual returns, one of the issues that's involved is to decide how long of a
period prior to the valuation date to use; isn't that right?

A. Yes, you'd have to decide how long a period to look at. You'd have to decide a observation interval, and that's one
of the problems with historic volatilities that those choices can be fairly arbitrary.

THE COURT: I'm sorry. How long is an observation interval? What's the difference between the two?

THE WITNESS: If you're looking at a historic period, you could look at, let's say, a one-year period, but within that
one-year period you could use daily stock price data to estimate the volatility or weekly stock price data or monthly
stock price data and that's the observation interval.

BY MR. MARMER:

Q. And sometimes the period over which the volatility is measured is set equal to the time period over which it is applied;
is that not correct?

A. Yes, according to the whole tax, at least one of two things is commonly done. Either a short period prior to the
period at issue is looked at, like 90 days or 180 days or sometimes a longer period equal to the term of the option is
used. That's just a rule of thumb. But obviously those rules of thumb have to be understood in light of the relevant facts
and circumstances.

Q. And you actually had in your report at Exhibit D some historical stock returns that you calculated, correct?

A. That we obtained from Bloomberg. Bloomberg calculated them.

Q. These are actually Bloomberg calculations, and they're just assembled here on your Exhibit D, correct?
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A. Yes. Let me make sure I'm looking at the same thing you are here.

Q. Okay.

A. That's correct.

Q. Okay. Now the five-year historic volatility returns that are shown on this Exhibit D on August 12th would be where?
What column would we look at, the 60 months?

A. Far right, 60 months, correct.

Q. And the 60-month historic stock volatility returns is approximately 54 percent, correct?

A. Correct.

Q. And the same is true on August 13th?

A. Correct.

Q. And the same is true on August 14th and August 24th, correct?

A. Right.

Q. And then it bumps up to about 55 when you go to December 31, 1998, correct?

A. Right.

Q. But you're not using any valuation dates for purposes of the analysis here based upon December 31, 1998, are you?

A. The only valuations I discussed were as of August 12th, ‘98 and August 24th, 1998, correct.

Q. Now the numbers that we see here of the 54 percent, those are obviously much lower volatility numbers than the
65 percent that you believed is the correct economic judgment to apply in using Black-Scholes on the applied volatility
calculation?

A. Yes. Market purchase. And it's expected in the future the volatility of Sunbeam stock would be higher than it had
been in that five-year period.

Q. Now, in fact, it's true, is it not, sir, that over time --

Well, let me back up. Stock return volatility itself can be volatile, right?

A. If you look at historic periods, estimates of volatility can change from period to period, that's correct.

Q. So, in other words, if we looked at one period on the stock's history, it might be different than the volatility for a
different period, correct?

A. Correct.
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Q. And depending upon what's happening in the life of the company, the volatilities may spike, that is to say, they may
be unusually high or they may be unusually low, correct?

A. They may go up. Whether it's unusual on a spike or whether it's a change in circumstances that results in a permanently
higher level of volatility, that depends on why it is the increase occurred.

Q. Okay. Well, Hull (phonetic) himself believes, does he not, that stock return volatility should revert to its historic
norms?

A. No, not should. Tend to on average --

Q. Okay. I'm sorry.

A. -- depending on the facts and circumstances.

Q. Okay. But the phenomena that we're describing is the same, is it not, and that is, that over time one would expect to
see that the stock return volatility will revert to its norm?

A. No, that's incorrect. That over time a lot of stocks on average volatilities tend to mean revert. But whether volatilities
are mean reverted depends completely on why it is they increased in the first place. So you would not expect that to
happen in every case. It would depend on the reason for the increase in the volatility. And market participants are aware
of this phenomenon, take it into account when they implicitly determine volatilities for the purpose of pricing options.

Q. When you say market participants are aware of that, that's just based on your theoretical modeling. You haven't
actually gone out and asked the people who traded in the Sunbeam call options whether they were aware the volatilities
tend to be mean reverting, did you?

A. -With respect to your first question, the answer is, no, it's not just based on theoretical considerations. It's based on
actual empirical data about how well option prices correspond to option value and how well implicit volatilities forecast
future volatilities.

With respect to your second question about whether I've surveyed market participants, the answer is, no, I've not.

Q. That same empirical data shows that stock return volatility tends to revert to the mean, does it not?

A. No, it's data that looks at implied volatilities as opposed to a forecast and a forecast of the kind you described that
volatilities revert to the mean and finds that the implied volatilities do a better job of forecasting future volatilities than
a naive model of the kind that you describe.

Q. And the naive model that you're describing, that's naive because it uses historic rather than implied; is that correct?

A. It's naive because it uses only historic data. It does not use the information available to market participants that they
use in deriving their forecast of future volatilities.

Q. And do you know whether that, the data you're describing, does that have anything to do with any look at the length
of the implied volatility -- I'm sorry -- the length of the option that's being analyzed in connection with the assumptions
of implied volatility?
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A. Yes, it does.

Q. Okay. And let's just be clear for a moment about reverting to a mean. That does suggest, does it not, that if a stock
has experienced a significant increase or a significant decrease that over the longer haul that should iron itself out, that's
what reverting to the mean actually means; is that not correct?

A. No, it doesn't mean it should. It means it --

Q. It tends to.

A. No, it doesn't mean it tends to. Whether it tends to or not depends on the facts and circumstances. If things happen
the way you describe, volatilities go down, and then they go up, and then they go back down. That phenomena would be
referred to as reversion to the prior level. But there is no principle in economics that that should happen or will happen
in all cases. It depends completely on why it is that the volatility increased in the first place.

Q. Now let's look at what you did.

THE COURT: Again, I just want to make sure I'm clear. What you're saying is statistically in many cases the volatility
will revert to the mean, but that doesn't say anything for the individual case. Is that what you're telling me?

THE WITNESS: I think here's what's going on statistically. The way to think about it is sometimes volatility increases for
random reasons, and sometimes it increases for specifics reasons. When it increases for random reasons, those random
reasons tend to disappear, and it tends to go back down, so in those cases you see reverse.

When an increase is for a specific reason, it doesn't go back down, there's no reason for it to go back down. Instead,
there's an invasion, and it ends up at a higher level. If you looked at a lot of stocks, 100 stocks and found -- and looked
across them on some of them, the volatilities would be increasing for the random reasons and some of them would be
increasing for the specifics reasons. So for the 100 stocks on average you would see a lot of reversions to the mean. But
for the specific stocks where the volatility increased for some other reason, you would see no reversion.

THE COURT: Is it fair to say, then, in general when you have volatility, if you're looking at it in the aggregate you have
more volatility for random reasons than specific reasons, and that's why if you look at the data over time it looks like
in general they revert to the mean?

THE WITNESS: It's -- I think the fair thing to say is you can have increases in volatility for both reasons because both
things can occur, but one of them will revert, the average price of all stocks will revert.

THE COURT: Okay.

BY MR. MARMER:

Q. You yourself did not calculate the historic stock return volatility or consult -- I'm sorry -- report the historic stock
return volatility for Sunbeam for periods prior to but not including the revelation of the fraud at Sunbeam; isn't that
correct?

A. That's not correct.

Q. Okay. Would you point us in Exhibit D to an analysis in there that shows us where you have calculated the historic
stock returns for volatility of Sunbeam for periods prior to but not including the revelation of the fraud?
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A. Your prior question was compound. You asked whether I calculated or reported. I have calculated it. It's not in the
report.

Q. You haven't disclosed any analysis concerning that historic stock price return, correct?

A. That's not correct either.

Q. Okay. Where is it disclosed?

A. I believe in the backup papers that were provided to you it was disclosed, and your colleague also asked me about
it at my deposition, and I answered his questions.

Q. Okay. Now let me ask you another question about what you did or didn't calculate. Did you calculate historic stock
return volatility for Sunbeam for periods prior to the announcement that Mr. Dunlap was going to be hired?

A. Exclusively that period, no.

Q. And when you were looking at -- I'm sorry. Earlier today, I believe, you were asked some questions about the Deloitte
& Touche analysis, MS 513.

A. Yes.

Q. Do you have that in front of you still?

A. Yes.

Q. Okay. And I believe, if I have your answers correct, you indicated that you felt that one of the problems you had in
looking at Deloitte & Touche's analysis was that while they used this 48 percent volatility, they didn't give an explanation
for why; is that correct?

A. No.

Q. Okay. Correct me, then. What was your critique of their 48-percent volatility?

A. I'm not sure what 48-percent volatility you're referring to.

Q. Okay. Well, let me go at it a little differently. Would you agree with me, sir, that what Deloitte & Touche did was try
to ascertain what volatility, historic stock return volatilities would be if you did not look at historic periods that included
the fraud at Sunbeam or at least portions of the fraud at Sunbeam?

A. I'm not really sure what you're referring to.

Q. Okay. Well, then turn, if you would, to page CPH 0647030. And if we look at the last paragraph -- I'm sorry -- the next
to last paragraph, it begins: “Given the considerable uncertainties that affected the value of the company's common stock
during the restatement process, we believe that the best indicator of company stock price volatility is that factor that
would be derived based on trading of the company's stock subsequent to the issuance of the restated financial statements.
It is that period of trading time that the market has full and accurate financial information on which to base a reasonable
decision on the value of the company's stock. Accordingly, we computed the volatility factor for Sunbeam's common
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stock for the period subsequent to the issuance of the restated financial statements. See attached.” The computation
yields a volatility factor of 48 percent, and they say that supports the $70 million valuation. See that?

A. Yes.

Q. It's fair to say, then, at least if one were going to look at historic stock return volatilities one of the things you might
want to do is try and take the company that you're now looking at and see if it's really comparable to the company
that's being measured over its historic stock price, return volatility calculations. In other words, the Sunbeam that you're
looking at at whatever valuation date, whether that's August 12th or August 24 or December of 1999, you're asking
is this really the same Sunbeam company that we're measuring when we look at whatever our reference period is for
historic stock volatility?

A. I'm sorry. Could you rephrase your question?

Q. Sure. Do you think that one of the things that you'd need to do in looking at historic volatility of stock returns in
order to determine whether they're a fair gauge of volatility for the company is to determine whether you're comparing
the company's present facts and circumstances to those that existed previously?

A. I would say if one did not have implied volatilities and one was forced to rely on historic volatilities, that is one of
the number of things you might want to do to try and figure out which observation interval to look at, which estimation
period to look at, whether they gave some observations more weight than others there. There are a series of different
ways that volatility can be calculated using historic data. It's always best to use implied volatilities when they're available.
But that's one of the things you can do.

Q. Looking at the August 12 or, well, actually August 13th data that you consulted at the time of the August 13th trades
that were occurring in the CPH -- I'm sorry -- in the Sunbeam call options, the people trading there didn't have the benefit
yet of the restated financials for Sunbeam, did they?

A. Correct, anyone who was buying or selling securities on that day, including in a fair market valuation, any willing
buyer or willing seller who would be thinking about trading the warrants wouldn't have benefit of that information.
Therefore, it's irrelevant for purposes of determining the value of the warrants on that day.

Q. I understand that little add-on about relevance. I just want to be sure we're quite clear, and that is, that the actual
trading in the call options at any time in August of 1998, that participants in that trading would not have yet had the
benefit of the restated financial information from Sunbeam, correct?

A. Correct, because it had not yet been released.

Q. Now when we talk about stock return volatilities, sometimes those volatilities are described as a smile, right, the
volatilities? Have you heard that expression before?

A. Yes, that -- what you said is not quite right, but I have heard that expression before.

Q. Okay. And when -- the reference to a volatility smile is a reference, is it not, to the graphic portrayal of volatility in
the form of a curve where the tail end of the curve tends to tilt; it can be a frown instead of a smile, but that's the smiling
part that's referred to in the phrase, isn't it?

A. No, it depends very much on what you are graphing. If you're graphing the relationship between implied volatilities
and exercising, exercise prices, that gets typically one kind of graphical representation. If you're graphing the relationship
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between implied volatilities and the term to maturity, that is a very different graphical expression. So with respect to
which volatilities you're looking at, it matters a lot.

Q. The smile part of the curve, that has to do with after the fact that after you see a change it tends to come back a bit;
isn't that what the smile tends to pick up?

A. No.

Q. This concept of over time a reversion?

A. No, no, no. With respect to the volatility surface as a function of expiration date, the curve looks -- I can draw it
if you like, but it starts out steeply sloping and quickly flattens out and gets essentially flat once you get to reasonable
lengths of maturity and comes back up. That's exactly what happened with the Sunbeam implied volatilities.

Q. Let's move to implied volatilities for just a moment here. To -- Let me just be sure I understand the process. To
compute an implied volatility, you basically take the Black-Scholes formula that you use in the ordinary course, but
instead of solving for the value of the option, you take an observed price of the option; and you put that number in, and
then you solve for the volatility variable. Is that essentially what we're talking about?

A. Yes. But because there are a large number of options traded at any point in time, there's recognized methods of
aggregating the information from all of those options and interpolating and creating what's known as a volatility surface
which gives you the general relationship between either exercise price and delta and term to maturity and the implied
volatility. But for any one option you can do what you said.

Q. But that's the basic concept. For one option you do it that way. Then the question becomes sort of a judgment issue
about if you're going to do more than one option, you're going to have to figure out what's the appropriate sample base
and what further economic analysis need to be made to come up with the calculation that you think is correct?

A. I wouldn't call it a judgment issue. The issue is that the implied volatilities are overidentified. You get a lot of
information about implied volatilities because there are so many options trading at any point in time. And there are well-
established well-recognized methods which are used by Option Metrics to aggregate all of that information to use every
option so you don't give undue weight to any one option, to get much more reliable estimates of implied volatility.

Q. Well, let's look at MS 1088 for a moment. That's the Option Metrics chart derived from Option Metrics data with
quotations for long-term call options Sunbeam traded on August 13, 1998, correct?

A. Correct.

Q. You talked about the vast amount of data points. I just want to be sure I'm reading this correctly. Under the column
for volume and on the row strike price 7 and a half dollars with an expiration date of January 20, 2001, the volume is
30. And that -- am I right that means 30 contracts of 100 underlying shares each?

A. Correct, 30 contracts of this particular option traded on that day.

Q. All right. And then so that means that in total there would be roughly 3,000 shares at risk in this trade transaction,
correct?

A. I'm not quite sure I understand your terminology.
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Q. Okay.

A. Each contract you are right, is the rights of buyers on 100 shares.

Q. So that's 3,000 shares. Instead of expressing the volume in terms of contracts, if we express the volume in terms of
shares, it would be 3,000.

A. Yes.

Q. And then the same is true when you look at the ten, the row that begins with the strike price of ten, the volume there
would be 1,100 shares, correct?

A. Correct.

Q. And the last one at 12 and a half strike price, it would be 8,300, correct?

A. Correct.

Q. If we look at MS 1089, that's the Sunbeam Corporation quotations for long-term call options traded on August 24,
1998, and, again, this is an Option Metrics source, right?

A. Correct.

Q. And if we look at the volume there, one of the sources you were consulting the strike price on, the row for $5 the
volume was zero, correct?

A. Correct, there were quotations by market makers but no transactions.

Q. So we don't actually having anybody agreeing to a trade on that date, that's what this is reporting?

A. For that particular option, correct. But, however, market makers were willing to sell at five and five eighths and
willing to buy at five and a quarter. Those are binding quotations.

Q. But the volume of actual trading is zero at this point?

A. Correct.

Q. When we look down at seven and a half, the volume is 27 contracts, that's 2,700 underlying shares?

A. Correct.

Q. And beneath that at ten it's, again, another zero?

A. Correct.

Q. And then underneath that 12 and a half it's a sixth, that would be $600?

A. Correct.
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Q. Now on implied volatilities you observed prices of traded 730 day call options; is that right?

A. Among other things, yes.

Q. Well, when we look at Exhibit E -- Let's go to Exhibit E on your report. When you were calculating the implied
volatility of the Sunbeam stock returns, am I reading this correctly that your Option Metrics source was coming up with
700 -- with the implied volatilities based upon the 730-day call options?

A. No. Option Metrics was calculating the implied volatility of a standardized option with 730 days to maturity based
on all of the data for all of the options for the January 2001 call options, like you asked me about, and all the other call
and put options that were traded in Sunbeam stock on a particular day.

Q. And those implied volatilities are reported here on August 12th at 65 percent approximately; August 13, 67 percent
approximately; August 24, 70 percent approximately, correct?

A. Correct.

Q. Okay. Now there were actually no traded call options that could be directly observed with a five-year term from
Sunbeam; isn't that right?

A. Correct, the longest traded option, I believe, is the January -- in August of ‘98 is the January ‘01 maturities.

Q. January ‘01. You determined that, however, that you can look at those, those options and infer from that that there
wouldn't be a marked departure if you were to have had the opportunity actually to inspect a five-year option; isn't
that right?

A. Not quite, no. I looked at the volatility surface report by Option Metrics. I looked at the implied volatilities of one
year, standardized options, one-and-a-half-year standardized options, two-year standardized options and realized that
that was the part of the volatility surface that had essentially flattened out. There was very little difference between the
implied volatilities of one-year, one-and-a-half-year and two-year options, and, therefore, I concluded that the implied
volatility reported by Option Metrics for two-year options was a good proxy for longer term, implied volatilities.

Q. It's approximately, though. There was no direct observation here, correct?

A. Correct.

Q. And so when you say that we're talking what actual market traders were deciding that the market itself is setting
the implied volatilities, we're not talking about anyone who's actually trading in a five-year option. We're talking about
people who are trading in options of a different duration at different prices, and from that you're extrapolating what you
believe to be a likely implied volatility for the warrant that's applied here, correct?

A. No, not quite correct, because, again, this feature of options is well-known, and market participants know about the
shape of the volatility surface and know that the volatility surface is a function of time, that the slope flattens out, so
I think it is based on actual market data. Even though Sunbeam didn't have options trading for that period of time,
the volatility surface had already flattened out by that point in time, so if Sunbeam had such options, that's what you
would expect.
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Q. So does that mean then if we were to look at the implied volatility of Sunbeam options before Mr. Dunlap were hired
and we had seen fairly long ones that we would then correctly predict that the variability -- that the implied volatility
after Mr. Dunlap was hired would be the same?

A. No, it's nothing to do with that.

Q. In other words, what really happens here is that the market could have to reassess its views on volatility based upon
new facts and circumstances, a point we talked about just a few moments ago?

A. Yes, every day.

Q. And so when you're observing what's happening on August 12, what you're saying is they're looking at the same body
of data so they shouldn't care very much whether it's for two years or three years or five years?

A. No, I'm looking at the actual data and discovering that market participants did not expect volatility to change much
after one year. The volatility surface had flattened out. And, therefore, it's reasonable to say that the volatility expectation
at that point in time for the next five years was for it to be flat. In fact, the volatility ended up going up quite a bit in that
period. Market participants' forecast turned out to be too low, but at the time that is the best forecast.

Q. We're talking about options here. These are all call options, correct, that you're basing your implied volatility off?
They're not warrants, are they?

A. Correct.

Q. And there were no, as in zero traded Sunbeam warrants, correct?

A. As far as I know, that's correct.

Q. Okay. So you couldn't, therefore, directly observe what the market was saying about a warrant. You'd have to make
some sort of inference about what would happen with a warrant if it behaved like an option, correct?

A. No. The warrants and the options are identical securities once the warrants are issued. Both the holder of the warrant
and the holder of the option have the right to acquire the underlying stock at a particular price at a particular point in
time. The issuance of the warrants itself will be taken into account by market participants on a forward-looking basis
and pricing both the warrants and the options. But once they're outstanding from the holder's perspective, the difference
between warrants and options is irrelevant. They're identical securities.

Q. Well, I thought we talked just a little while ago in your testimony, and perhaps it was during your direct that there
are two different Black-Scholes formulas, are there not, one that is sort of the standard one, and one that is dilution
adjusted Black-Scholes, correct?

A. Not quite. There are two different ways to use the Black-Scholes formula to value warrants. One is what's called
option like warrant valuation, which just applies the Black-Scholes formula as is to the value of warrants; and one is
the dilution adjusted Black-Scholes model, which makes a series of adjustments regarding the exact same warrants. And
both result in the same value for warrants like the warrants at issue here.

Q. And now when solving for the implied volatility using the Black-Scholes formula, did you use the option like model
or did you use the dilution adjusted like model?
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A. I didn't solve for the implied volatility. I got the data from Option Metrics.

Q. Do you know whether Option Metrics used the option like Black-Scholes model or the dilution adjusted Black-
Scholes model?

A. I don't think it's necessary for them to make that choice.

Q. I didn't ask you whether it was necessary, Mr. Ross. I guess I'd like an answer to the question I put, which is, do you
know, sir, whether Option Metrics used the dilution adjusted Black-Scholes formula or the option like Black-Scholes
formula when they chose the formula they were going to use to do the computation of implied volatility?

A. The question doesn't make any sense. They're deriving implied volatilities from call options.

Q. And so you're saying it would make sense only to use the option like one if you're pricing call options, correct?

A. If you're pricing call options and you want to derive an implied volatility for a particular option, you would use the
Black-Scholes formula. But then, as I said, you have to aggregate all the information you get from all the options in
order to estimate the volatility surface. That's what they do.

Q. Now does dilution always increase volatility, sir?

A. I'm not sure I understand your question.

Q. Well, let me back up just a bit. I believe earlier in your explanations on direct examination you were talking about
one of the impacts of the dilution adjusted Black-Scholes formula. And I thought I understood you to say that as you
increased the dilution that that would tend to increase volatility?

A. No, I didn't say that.

Q. Okay. Correct -- Okay. What is the relationship, if any, between the increase in dilution and whether volatility
increases or decreases?

A. I think the only thing I said is that the volatility of the equity of a firm that has warrants and stock outstanding would
be granted in the volatility of the stock of the same firm.

Q. Okay. And that's a distinction between plugging in the stock price versus the equity price in the formula?

A. No, that's a different adjustment.

Q. Let's stick with this one and then I won't confuse them. In a highly leveraged company, would the exercise of-warrants
increase the amount of equity available?

A. The exercise itself?

Q. Yes. Well, the exercise with the payment of the exercise price.

A. Not necessarily, no.

Q. Okay. And that would be why? Why would wouldn't it?
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A. Well, the warrants were outstanding before the exercise. They were part of the equity. And the payment of the exercise
price the company gets the exercise price, but the warrants are no longer outstanding and the warrant holders get shares.
So the total equity may or may not increase.

Q. All right. So you're not sure whether that would be offsetting or not?

A. I'm not sure what you mean by “offsetting.”

Q. The equity --

A. It depends on the relationship between the value of the warrants before the exercise and the exercise. So let's take
a situation where the warrants are worth $10 per share and the exercise price is 5, and the warrant holder makes
an irrational decision to exercise the warrants anyway, in effect giving the other shareholders a gift. Under those
circumstances, the company will get the $5. The other shareholders will benefit because the warrant holder made a bad
decision.

Q. But that would be an irrational circumstance, correct?

A. I could think of unusual facts and circumstances where it might not be, but typically, yeah.

Q. But let me just be sure I understand whether we agree or disagree on this point. If the equity in a company increases,
does that tend to increase or decrease the volatility of its anticipated stock returns?

A. Yeah, I'm not sure. I think it could in principle go either way. All I talk about is the relationship between the volatility
of the equity of a firm that has warrants outstanding and the volatility of its stock. That relationship is unambiguous.
The volatility of the equity is higher than volatility of the stock.

Q. But in a highly leveraged company, for example, as the amount of the equity were to increase, wouldn't you expect
the volatility of the stock returns would decrease as the leverage was brought back into something closer to a norm?

A. Not necessarily. I can think of extreme examples where that's not the case. But if you're saying, if you're -- I think
your question is if you decrease the leverage by increasing the equity here, you're thinking about selling new shares or
-- I may be able to answer that question.

Q. Well, I think I've gotten an answer to my question. Let me move to a slightly different area.

I want to discuss with you just briefly the area of employee stock options. You have done work previously, have you
not, in valuing employee stock options?

A. Yes, I have.

Q. In fact, you have testified as an expert witness for the husband in a divorce case half versus half, correct?

A. It was a big divorce case, yes.

Q. Okay. Now for employee stock options, would you agree, sir, that at least in some circumstances the Black-Scholes
formula would produce the upper bound of value for the options and the intrinsic value would produce the lower bound
for the options?
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A. Yes.

Q. Okay. And when we say “intrinsic value,” let's just walk that back for a moment. Intrinsic value is what?

A. For options that -- the term “intrinsic value” refers to the greater of the difference between the stock price and the
exercise price and zero. If you have an option that is in the money, it's the extent to which it's in the money. If you have
an option that's in the money, the intrinsic value is zero.

Q. So the point here would be that the lower bound would always be the intrinsic value which could be zero. There
wouldn't be a negative value associated with it, correct?

A. I'm not sure. When you said the point here --

Q. I'm sorry. Let me omit that portion. Is it true, sir, that the lower bound for employee stock options would be the
intrinsic value?

A. Depends on the facts and circumstances.

Q. Is it true, sir, that Black-Scholes can overestimate the value of employee stock options because of the stochastic life
feature of the stock options?

A. Yes. I'd be happy to explain that if you want.

Q. Let me ask a question or two. When we talk about a stochastic life feature, we're talking about the fact that there is
a random event that could shorten the life of the option; is that true?

A. With employee stock options, it's that the person can die before the maturity of the options, and the option agreement
may specify that at that point you have to either exercise them or terminate them; or the person can be fired in which
case the options disappear; or the person gets a very short period of time to exercise the options; or the person can quit
the firm in which case the options may specify that he has to exercise the options in a short period of time or lose the
options. All those things can shorten the effect of the life of the option.

So you could have a five-year option, but if you die in one year, it's a one-year option. If you're terminated in one year,
it's a one-year option. If you leave in one year, it's a one-year option.

Q. But they're stochastic in the sense that while you can identify the specify events that could shorten the life of the option,
no one is able to model what that shortening will be, and, therefore, you can't just reprice it. You can't say employee
stock option that otherwise might be out there for five years now has to be treated as two years. These are events that
are not capable of being modeled. They're, therefore, deemed to decrease the pricing on them; is that fair?

A. I don't think I would agree with that. I think there's been a lot of progress made in the last few years about modeling
the stochastic properties of employee stock options. This is a big controversy now because corporations are required to
expense employee stock options, and now under applicable rules they expense them with the Black-Scholes value. But
there's some dispute about whether or not the actual value of the options is the Black-Scholes value or a different value
based on the stochastic life.

Q. Well, it's the stochastic features of the employee stock options that we're focusing in on for the purposes of determining
whether Black-Scholes has a tendency to overestimate; do you agree with that?
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A. With respect to what I testified to, under those facts and circumstances I testified that the stochastic life of those
options could result in a situation where the fair market value of those options was less than the Black-Scholes value,
that's right.

Q. And that's because of the specific kinds of events you've described that could cause the option to have a somewhat
random event that would shorten its life, correct?

A. Because of the particular events I described and the specific characteristics of the particular options that were reached
in that case.

Q. All of which were events with the example I just offered to you, which were those were all events that could have
caused those employee stock options to terminate on a nonmodeled random basis thereby resulting in an overstatement
under Black-Scholes?

A. I wouldn't characterize them that way. I think there's specific kinds of events associated with employees. I don't think
I can generalize it as much as you've asked me a question.

THE COURT: So I'm clear, so there is something unique about options to employees.

THE WITNESS: Very much so, Your Honor.

THE COURT: What is it as opposed to what we're talking about here which is just whether a random event that can't
be modeled can affect the validity of Black-Scholes.

THE WITNESS: With employees, the rights to continue to own or exercise the option is itself tied to employment.
Typically, with employee stock options, if you're fired, you lose the option entirely. If you quit, instead, the term of the
option gets shortened; you no longer have the right to wait three years to exercise. You have to exercise it now or you're
out of luck. So it's the specific time of the terms of the option.

THE COURT: What does that have to do with the valuation of the option?

THE WITNESS: Because when you change the terms of the option because of your employment status, that affects the
value of the option.

THE COURT: Sure. And I understand that. But I don't think we're talking about why the term changes; simply that
it does.

THE WITNESS: Simply that it can.

THE COURT: We're agreeing it has nothing to do with the fact you're an employee other than the terms of your
employment may change so the terms of your option may change.

THE WITNESS: No, no. It's tied in, it's a specific term of the option itself.

THE COURT: Right. No, I understand that.

THE WITNESS: Let me just give a simple example just to hopefully make it clear. Suppose that an employee holds a
three-year option, which if the term wasn't tied to his employment, it would be worth $10.
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THE COURT: Right.

THE WITNESS: And suppose there's a 50-percent chance the employee is going to leave in one year and the one-year
option is worth, if it was just otherwise an ordinary option, is worth $5 in my example. So in that example there's a 50-
percent chance the employee in effect owns a three-year option worth 10. So that expected value is now five. There's a
50-percent chance the employee owns what is in effect a one-year option worth five. So the expected value there is 2.50.
So his option, it's really neither a one or three-year option. It's an option worth 7.50 because of the uncertainty about
whether it will be a one-year option or a three-year option.

THE COURT: Right. Okay.

BY MR. MARMER:

Q. Mr. Ross, would you agree, sir, that the accounting treatment for options is not relevant to their economic value?

A. Well, I think depends what the accounting treatment is. But I think I would agree that it's certainly possible to have
a situation where the accounting rules require one number and the fair market value of an asset a different number.

Q. So, in other words, you won't be guided by an accounting treatment in determining what the economic value was?

A. I think it would depend what the relevant accounting rules were. But I'm certainly not surprised to see situations
where economic values and fair market values differ from book values for accounting purposes.

Q. You said book values. Are book values the only occasion in which you would think there would be a discrepancy
between what economic value would be and accounting values would be reported at?

A. I believe book values are synonymous with economic values for the purposes of answering your question. If you're
referring to something else, I'm not quite sure what you're referring to.

Q. Let me ask you this. Would you agree that it would be fundamental economic error not to consider the effect of
special characteristics of an option and to blindly apply the Black-Scholes model?

A. With respect to employee stock options, certainly. Also with respect to the warrants here, which have this feature
of acquiring a large percentage block of stock and a restriction, of course. If there are special characteristics, you want
to take those into account.

Q. So it's relatively clear, I take it that at least from your point of view while Black-Scholes is one of the tools that will
be used, adjustments have to be made to take into account the special facts and circumstances of the actual security
you're valuing, correct?

A. If there are relevant special facts and circumstances, of course.

Q. And in this case you've identified what you consider to be two of those and you've made those adjustments, right?

A. Correct.

Q. And those are the only two that you've made adjustments for, the block control premium and the liquidity discount,
correct?
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A. Correct.

Q. Let's”look at the block premium for a minute, if we could. I believe you rely upon a 1989 article by Barclay (phonetic)
in your paper; is that right? Paragraph 11, page five of your report, if that will help. I don't mean to slight Professor
Holderness. The Barclay Holderness article is what you're citing to?

A. Correct.

Q. When you're referring to the study in your direct examination, this is the report that you're talking about, right?

A. This is the article, correct.

Q. Okay. Now in -- and that's the article that came up with the average of the 20-percent premium for blocks that forms
one of the underpinnings for your opinion that a 20-percent premium should be applied to the value of the stock here,
correct?

A. For a particular kind of block. The largest outstanding block, yes.

Q. And let's just look first at the study itself. I believe your report acknowledges itself that the Barclay study is based on
data from trades that occurred between 1978 and 1982, correct?

A. Correct.

Q. And that means that as of today that data is somewhere between 23 and 27-years-old, correct?

A. Correct.

Q. And the Barclay data consists of over that period from 1978 to 1982 of 63 block trades that met the criteria of the
offers imposed, right?

A. Correct.

Q. And so the Barclay data of 63 trades over roughly five years indicates you're picking up essentially if they were to be
evenly distributed about one trade a month, right?

A. I'm sorry. Someone was coughing when you were asking your question. I just missed part of it.

Q. The 63 block trades over five years, that's about one trade a month?

A. If you divide 63 by 60 months, that would be an average of one trade a month. Whether there was more than one
trade a particular month, I don't know.

Q. Do you know how many blocks were existing in the market from 1978 to 1982 that would fit the selection criteria
being the largest block, fit the criteria of not being a takeover, but didn't actually trade?

A. No, I don't.
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Q. Do you know, did Barclay and Holderness attempt in any way to measure the number of blocks that were out there
in the marketplace during those five years that otherwise would fit their criteria but did not present themselves in the
form of an actual trade?

A. I don't recall. I would have to check the article.

Q. Now the Barclay data showed, did it not, that two-thirds of the corporate block purchasers were in the same business
as the firm whose shares they acquired or closely related one?

A. I remember the articles showing that 80 percent of the transactions involved corporate purchasers and 20 percent
involved individual purchasers, but, again, I know that the article presented other data on the characteristics of
purchasers, but without checking, I'm not sure.

Q. Let me see if I can refresh your recollection just with one of their examples. You remember the discussion about Mego
International, a toy manufacturer buying nine percent block in Tonka Toys?

A. Not specifically.

Q. Doesn't ring a bill?

A. If you could hand me the article...

Q. That's okay. I think we'll just move along.

A. Okay.

Q. Now you don't analyze whether there were any potential purchasers for the Sunbeam warrants by any company in
the same business as Sunbeam, do you?

A. I didn't do any specific analysis of that question. I mean, there were other companies in the same business that certainly
had the ability to acquire Sunbeam. Whether they were willing to do so or not, I haven't analyzed that.

Q. Did you look at any of the factual materials concerning the efforts Morgan Stanley made to sell Sunbeam prior to
the transaction that took place between CPH and Morgan Stanley -- and Sunbeam concerning Coleman?

A. I think I have seen some of those materials at one point. Haven't looked at them recently.

Q. Are you aware, sir, that Morgan Stanley made intense efforts for a period of time to find a buyer for Sunbeam and
never could find one?

A. I don't want to characterize their efforts. I don't know what they tried to do and what they were able to do.

Q. Is it a matter of not characterizing or you're simply not aware of what they did?

A. I think I saw some of the materials you're referring to, but your question is a little bit vague. If you show me some
materials, I can tell you whether it was something I saw. Honestly, I wasn't there at the time. I wasn't at Morgan Stanley.
I can't really characterize what they tried to do or what they were able to do.
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Q. Now the Barclay study observed no block trading parties that were institutions, such as banks, mutual funds or
pension funds except for an employee stock ownership; is that correct?

A. I don't recall. I'd have to check. If you'd hand me the article, I could tell you.

Q. I just want to see what of these things -- I take it you didn't concern yourself in reaching your conclusions about a
block premium here as to whether an institution might be available to purchase the warrants; is that correct.

A. I don't think that is correct. I looked at the relationship between premiums paid and the characteristics of the issuer
of the block in the Barclay study and I took that into account.

Q. But the Barclay study, you can't remember one way or another whether the Barclay study observed any phenomena
relating to an institution emerges as a block purchaser paying 20 percent?

A. Well, the article is 24 pages long single-spaced. I remember it did a lot of other kinds of -- provided a lot of information
about blocks. The information that I focused on was the information about block premiums and about the relationship
between block premiums and the characteristics of the block. But there's other interesting information in the article
about characteristics of blocks.

Q. All right. But if we were --

THE COURT: I'm sorry. I really need to you listen to the question and answer the question that's asked. Okay?

THE WITNESS: I'm sorry, Your Honor.

THE COURT: That's okay Go ahead.

BY MR. MARMER:

Q. If we were going to take the Barclay study, let's start out would you agree with me that the Barclay study purports
simply to describe the phenomena occurring within the block trades it's analyzing and does not purport anywhere in that
study to predict a 20-percent block premium will be paid in the future for any company that presents itself?

A. Yes, I think that's fair.

Q. And if we were to try and take the criteria within the Barclay study and start applying them to the facts and
circumstances of this case, at least one of those leaps would involve a contamination of a description to a predictor,
correct?

A. I don't understand your question.

Q. Well, it would be a matter of, it would be an improper use of the Barclay article, would it not, to suggest that the
authors are implying that you can predict from their study what will happen in the future with regard to blocks that
are trading?

A. No, I don't think that is a proper use of the study. They specifically estimate the relationship between premiums paid
and characteristics of blocks using a standard regression analysis, and it's well understood that such regression analyses
can be used once they're estimated for prediction.
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Q. But even there, sir, is it not true that they're analyzing what happened in the actual blocks that trade; they're not
analyzing how that data then would be applied if you took all of the blocks available at that time. That would skew the
result rather dramatically, wouldn't it?

A. I don't understand your question.

Q. Well, in other words, you've got data here that self selects. It presents itself in a rather atypical fashion, does it not?
You have a subset of all of the trades that are out there, and those are the ones that actually trade. I'm sorry. All of the
blocks out there are the ones that trade. You take the universe of other blocks out there that don't trade. And now if
Barclay were correct, shouldn't there be a second market that exists just for block trading where anyone who has a block
would know they ought to go and the bidding ought to be 20 percent?

A. Your question, respectfully, doesn't make any sense. I think you asked three or four in that line of speech.

Q. I apologize.

A. But I would say that it's not a, what was the word you used, biased selection. It's an actual sample of what willing
buyers pay willing sellers in arms' length transactions and, therefore, is the best evidence about what the value of large
blocks is.

Q. And it doesn't say a word about what happened to all of the other blocks and whether they would or wouldn't have
traded at 20 percent; isn't that right?

A. I think it implies what would have happened if there was both a willing buyer and willing seller for the other blocks.
There weren't. That's why the other blocks didn't trade.

Q. Within the Barclay study itself there's a pretty broad range of pricing among those premiums and discounts, aren't
there?

A. Yes.

Q. It ranges from 60 percent discounting to over a hundred percent on the premium side; isn't that right?

A. I would have to look specifically, but that sounds right.

Q. And approximately 20 percent of the Barclay study sample involved trades that actually traded at discounts; isn't
that correct?

A. That's correct.

Q. And what you're doing here is applying the average, in essence, the 20 percent as well as the --

A. The average of all the transactions including the discounts. The average premium, 80 percent of the transactions
where there is a premium would be much larger than 20 percent.

Q. The Barclay study found firms in severe financial distress at the time of the block trade traded at more substantial
discounts?
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A. No. They provide a couple examples of firms in what I would call extreme financial distress. I believe in one case the
block was in probate. In another case the firm was in bankruptcy. But more generally they provide a statistical analysis
that looks into the relationship between premiums and the characteristics of a block that takes into account the financial
circumstances of the issuer, and that analysis does not imply that firms that are in less extreme financial distress will
trade at discounts.

Q. Now in March of 2001, Barclay and Holderness together with Shian (phonetic), published another study called the
block pricing puzzle, correct?

A. Correct.

Q. And you've had a chance to look that over, correct?

A. Not quite correct. It's not published. It's an unpublished working paper.

It is circular.

Q. It's available on the website. It's something that anyone interested in the -- in this field could easily retrieve from social
science research network, correct?

A. I know it's possible to retrieve it online. I'm not sure whether it's available on that particular source.

Q. Okay. It's not something you overlooked in analyzing this, is it?

A. No. I took it into account.

Q. Now, but you didn't refer to the 2001 working paper in your report, did you?

A. I don't -- I don't recall looking at it in connection with the report. I don't think it's listed on the materials reviewed
in connection with the report. But I have seen it before. Your colleague asked me about it in deposition, and I have
looked at it since.

Q. Now the data in the 2001 study is between 23 and 28-years-old, correct?

A. I'm sorry?

Q. It's from 1978 to 2005?

A. I don't know. I'd have to look at it.

THE COURT: 1978 until when?

MR. MARMER: It's 1978 until the -- I'm sorry. Let me restate that.

BY MR. MARMER:

Q. The Barclay study is published in 2001 -- not published but is available in 2001. And they looked at a period beginning
at approximately the same time as the other study did, 1978, although they had certain samples where they had to go
to 1979, correct?
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A. I don't know.

Q. You just don't recall?

A. Don't recall.

Q. Okay. Now there were 204 block trades analyzed in the 2001 study, correct?

A. I'd have to look at it.

Q. Well, let's try and step out maybe more generally to see if the central conclusions of the study stick in your mind. It's
true, is it not, sir, that the point where the essential argument of the 2001 study was that they were attempting to find
out who actually will pay a premium and why some blocks trade at premiums and some blocks trade at discounts?

A. I don't think I'd characterize it quite that way, no.

Q. Okay. Do you think that's an unfair characterization?

A. I think parts of the subject matter relates to that.

Q. It's true, sir, is it not, that one of the conclusions of the 2001 Barclay study was that in identifying purchasers who
would pay a premium, those are what the authors describe as active block holders, persons who intend to take a hands-
on active role in management?

A. No. They distinguish between two types of transactions, block transactions that are a little bit like the blocks in the
Barclay and Holderness article, but in the 2001 article which was by Barclay, Holderness and Shian they don't require that
it's the largest block. It could be any large block. And private placements, which are different from block transactions,
in that within the set of private placements they distinguish between two types of investors, active investors and passive
investors.

Q. The robust portion of their findings is that it's persons who were interested in obtaining hands-on roles in management
that are willing to pay a premium. That's the gist of the finding, is it not?

A. I'm not sure that's a fair characterization. I don't know why it's robust. The article has not been published, so I'm a
little uncomfortable calling an unpublished finding robust when the authors haven't seen fit to publish their article.

Q. Okay. So your queasiness has to do with the fact it hasn't been published as opposed to the statistical information
contained within it; is that correct?

A. First of all, I don't know if you've characterized it correctly. You haven't shown it to me. I'd like to look at it. But
I don't attach the same veracity to an unpublished study as I do to a published study because you have to vet a study
before you get it published.

THE COURT: As I understand the question that's being asked is you're disagreeing with Mr. Marmer's characterization
of what he thinks is an essential conclusion of this article. And he's asking you why. Is it because it's unpublished or is
it for some other reason?
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THE WITNESS: I thought he asked me whether it was a robust conclusion. And I don't remember whether the
characterization made in the conclusion is even accurate. But even --

THE COURT: How would you describe the conclusion in the article?

THE WITNESS: I'd want to look at it again.

THE COURT: Can you describe it off the top of your head or not?

THE WITNESS: I think the article was trying to solve the following puzzle, that in the block trading literature people
observed that when blocks trade publicly, the trades occur at premiums on average. However, in the private placement
literature, even when the private placements are unrestricted, the blocks trade at discounts on the average. And to the
authors, that seems like a puzzle because in both cases it's a large block of unrestricted stock. The only difference is
that one is in public transaction using the public markets, and the other is a private transaction where the issuer trades
directly with the purchaser.

And the article discusses a number of potential explanations for the -- that puzzle rejects some, accepts or accepts in part
others. That's what the article is about in general. But with respect to the specific conclusions, I would just want to look
at it, but that's the general substance of the article.

THE COURT: Thank you.

BY MR. MARMER:

Q. Let's look at another article. You discussed briefly some research by Kent Clark and Eli Ofek concerning what happens
with distressed firms in their trading. Do you recall that?

A. Yes.

Q. Now it's true, is it not, that Clark and Ofek were dealing with takeovers, not just block trades?

A. Yes, that's true.

Q. And, in fact, the research you've relied upon by Professors Barclay and Holderness, they expressly excluded takeovers
from their study; isn't that right?

A. That's right.

Q. So these wouldn't be really an apples to apples comparison; fair enough?

A. They're both control transactions, but different kinds of control transactions.

Q. One of them -- when you say “control transactions,” you're saying -- let me be sure I understand you -- that a large
block implies the ability to control?

A. I think large percentage blocks are frequently referred to as control blocks. It's often the case that large block holders
have a role in managing a company. Whether or not it confers the explicit ability to control depends on a lot of facts
and circumstances.
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Q. And in a takeover situation once they've acquired it, they've gotten it by definition?

A. Correct.

Q. In the Eli -- I'm sorry -- the Clark and

Ofek article, they also observe the phenomena, did they not, that takeovers were more likely to involve firms in the same
industry?

A. Could you refer me to the specific reference?

Q. Sure. If you just look take a look at the abstract and look at the first sentence, maybe that will refresh your recollection
on it.

A. Yes.

Q. Okay. Now we were talking just a moment ago about -- actually, before we go back let me just ask you this. I think
this came out on direct and I think in response to questions from the Court, but I want to make sure I got it all clearly.

When you took the 20-percent premium, you applied that to the underlying stock price, correct?

A. Correct. I treated the option as the right to buy a control block that's worth 20 percent more than ordinary exchange
trading shares.

Q. And so if we were just, for instance, just to take your charts and look at the values, the concluding values for the
stock based upon with a premium -- I'm sorry. The warrants. Let me start over. I've confused that to the point of beyond
recognition.

If we were to compare your two charts, charts where you're looking at the value of the warrants with a control premium
and the value of the warrants without a control premium, when you look at the actual difference in valuation between
those two charts where you have the control versus not, the differences are actually much larger than 20 percent, correct?

A. Smaller in dollars, greater in percentages because warrants are on percentage terms more sensitive to changes in value
of a security but in dollar terms less sensitive. So it's a smaller dollar premium.

Q. But put differently, it's fair to say, is it not, that when you choose to apply the 20-percent premium at the stock
price input, the effect of the calculations is to magnify that, so that the valuation turns out to be larger than 20-percent
difference between the two?

A. No, it reduces it because the 20 -- if you own the stock, let's say the stock was, the exchange traded stock was $8.
Then the control block with a 20-percent premium would be worth 9.60, $1.60 more per share. The warrants are worth
more per share but less than $1.60 more per share.

Q. So if I understand you correctly, if we were to take, for example, Exhibit F to your report which assumes a 20-percent
large block premium on the trading day of August 12 and, therefore, uses a stock price that is the 813 stock price with
20-percent premium of 10.275 and if we just look over at your 65-percent volatility number and come down to the total
value of the warrant, it's about $160 million on that chart, right?

A. Without the liquidity discount?
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Q. Yes.

A. Yes.

Q. And then with the -- and then if we did the same analysis with the no large block premium, that's your Exhibit, what
is that, Exhibit G, correct?

A. Yes.

Q. And there the comparable number would be approximately 125.7 or 126 million, correct?

A. Correct.

Q. Now when you apply the liquidity discount, you didn't apply the liquidity discount to the underlying shares, did you?

A. No.

Q. You applied that to the total value number that you came up with, correct?

A. Correct.

Q. I want to go back and just look for a moment at some of these concepts of block premium and what the purchaser
is getting. I believe you said that large blocks are sometimes referred to as control blocks and that that's at least some
of the thinking behind why a premium is paid.

A. Yes, they're sometimes referred to as control blocks.

Q. And in assigning a premium to the underlying shares of the warrants here, you assumed, did you not, sir, that a
purchaser would pay a premium for warrants that would entitle the purchaser to acquire on a diluted basis 19 percent
of the company, correct?

A. Not quite. I calculated the fair market value of the warrant in those circumstances where the warrant is the right to
buy shares that are worth more on a per share basis than exchange traded shares. And I determined that in an arm's
length transaction between a willing buyer and a willing seller, those warrants would be expected to trade at a higher
price than warrants were not at a control block.

Q. I'm just trying to look at this from a practical point of view and see if I understand what you're saying. Are you saying
that someone who's going to be a potential purchaser of the Sunbeam warrants that CPH owned would pay a premium
on August 12th to buy that warrant because then they would have the right at some point in the future when it would
become economically sensible to exercise the warrant, and at that point in the future they would then have 19 percent
of the common stock and that would be a bigger opportunity for control?

A. I'm saying that a willing buyer would pay more for a warrant to buy a control block of shares on a per share basis
from a willing seller in an arm's length transaction on August 12, 1998 than in an otherwise comparable transaction
involving warrants to buy a block that was not a large percentage block.

Q. You have no study that ever shows that that phenomena has occurred, do you?
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A. With respect to warrant transactions?

Q. Correct.

A. No, I looked at the studies of stock transactions.

Q. And I believe you told us during your direct examination that generally speaking it would be economically foolhardy
for the owner of a warrant to exercise it, that typically it's worth more alive than dead.

A. As long as the warrant has dilution adjustments and it's not a dividend paying stock, absent very unusual-facts and
circumstances typically options are worth more alive than dead, that's correct.

Q. And the parameters you've just set describe the Sunbeam warrant here, correct?

A. The Sunbeam warrant had dilution adjustments and Sunbeam was not paying dividends, correct.

Q. Let's just explore for a moment -- Leave aside the warrant. Let's just talk about a block of stock first. Is it your view,
sir, that someone would pay a 20-percent premium to acquire a 19-percent block of the common stock of Sunbeam in a
circumstance where another owner would have -- let's take the owners. Michael Price would have at that point 14 percent
of the company and CPH would have about 11 and a half percent?

A. I think, if anything, the best estimate is likely to be higher. That's exactly the kinds of circumstances that Barclay
and Holderness studied.

Q. Well, let's just look at this. We're talking -- Let's be sure we have the numbers straight first. CPH owned 14 percent
of the common stock before you assume the exercise of the warrant, correct?

A. Correct.

Q. If you assume the exercise of the warrant goes from 100 million to 123 million, that's more or less 11 and a half percent?

A. Combined with the warrants it's over 30 percent.

Q. For a moment we're going to leave out the warrant if we can.

A. Okay.

Q. So it's about 11 and a half percent; is that right?

A. Okay.

Q. All right. And Michael Price had before, out of 100 million shares he had 17 and a half percent, correct?

A. It's -- I'd have to double-check the proxy. I know it was less than 23 million shares substantially. It sounds right. I'll
accept your representation.

Q. And if you assume the exercise of warrants so that you had 123 million shares in the base, that would come out to
about 14 percent, correct?
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A. I'll accept your math.

Q. Okay. That's always dangerous, but if you think of a reason not to, feel free to speak up.

A. Okay.

Q. It's true, is it not, that CPH and Michael Price had at least through the history of this matter once the warrant had been
exercised -- are you aware of any circumstances in which the two of them disagreed or were at odds with one another?

A. I don't really have an opinion about that one way or the other.

Q. Didn't look at it at all, did you?

A. I know a little bit about some of the -- I know there's a filed trial transcript, but I haven't investigated the facts and
circumstances. I certainly don't have an opinion about the relationship.

Q. Do you know how many board seats Michael Price had?

A. I don't recall.

Q. Do you know how many board seats CPH had?

A. Don't recall.

Q. It's true, is it not, sir, that Michael Price and CPH together, even assuming the exercise of the warrants, would own
31.6 percent of the common?

A. No. CPH would own more than 30 percent. Michael Price would own what he owns.

Q. You're absolutely correct. I misstated. Let me assume for a moment that CPH has sold the warrant and someone
else owns the warrants.

A. Right.

Q. In that event, and let's assume further the warrants had been exercised. You with me?

A. I'm not quite sure what you're saying. You're saying CPH exercises the warrants and then sells the shares?

Q. No, CPH sold the warrant before exercising and the purchaser exercises it.

A. Okay.

Q. So we're looking at a universe there in which the purchaser of the warrant who's exercised it has 19 percent of the
common, right?

A. Right.

Q. And then CPH and Michael Price together have 31.6 percent of the common, right?
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A. Well, they're separate owners. If you add the two numbers together, that might be right, but the 19 percent block
is the largest block.

Q. So it's the single largest block as long as you treat Michael Price and CPH as not coordinating their efforts, right?

A. As is appropriate. Whatever is reported in the proxy statement. It's not the coordination. It's the beneficial ownership.

Q. Well, yes, we're talking about beneficial ownership.

You mentioned the proxy statement. I guess in my hypothetical, Mr. Ross, we've assumed a lot of things that weren't
present in the proxy, right? We wouldn't really contend the proxy was somehow false and misleading because it responds
to a hypothetical sale of the warrants where the hypothetical purchaser has exercised the warrants. Michael Price and
CPH decide to align themselves together. That's a little too farfetched to serve as a false misleading in the proxy, wouldn't
you agree?

A. There's a lot about your hypothetical that's farfetched, but it's your hypothetical.

Q. Well, I guess the issue I have is whether you -- Let me just go at it a different way. I think we have the math out.

If someone wanted to exercise control over Sunbeam, do you think that they would want to purchase just the warrants
from CPH, or do you think they'd want to purchase the warrant and the stock?

A. I'm sorry. Could you repeat the question?

Q. If someone wanted to control Sunbeam, do you think they would purchase just the warrant that CPH owned, or do
you think they would want both the warrant and the stock?

A. I think it's easier to talk about what CPH would want and --

Q. But that's not what I asked you. This is one of those occasions where even if. it's easier to talk about something else,
let's take the more difficult one and answer the question that I asked.

MS. BEYNON: Your Honor, I object to this as an improper hypothetical.

THE COURT: Overruled.

THE WITNESS: I don't have an opinion in the abstract about -- there could be people who want to buy the warrants.
There could be people who want to buy the warrants and the stock. There could be people who want to buy the stock.
There could be people who don't want to buy any of those things.

BY MR. MARMER:

Q. In 1998, I take it no sensible person would purchase the warrant and the stock given the then existing trading prices,
right?

A. You're talking about on August 12th or 13th?

Q. Pick any date in August 1998.
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A. Absent very unusual circumstances, I think it would not make sense to exercise the warrants on those dates, correct.

Q. So if I understand you correctly, then, the hypothetical purchaser of the warrant in 1998 that's going to pay a 20-
percent premium is going to do so based upon the assumption that they're going to buy the warrant which will give them
the right five years later before the warrant goes dead to acquire a 19-percent block; is that right?

A. No, the warrants are what are called American type options. They have the right to exercise them at any time.

Q. And the difference between American and European options is American options you get to exercise during the entire
life; European options you can only do on the end date?

A. On the expiration date, that's right.

Q. We were discussing, I thought, a moment before -- and let me know if I misunderstood you -- was that because
rationally economic actors would wait until the very end before they would exercise a warrant even if it were in the money.
A rational economic actor in August of 1998 would not purchase the warrant in August of 1998 with an expectation of
exercising it prior to its expiration five years out?

A. I think it just depends on the facts and circumstances.

MR. MARMER: May I have a moment, please?

THE COURT: Um-hum.

MR. MARMER: Nothing further.

THE COURT: Do you have other questions?

MS. BEYNON: Yes, Your Honor.

REDIRECT EXAMINATION

BY MS. BEYNON:

Q. Mr. Ross, you testified on cross-examination that you had previously testified for Morgan Stanley; is that correct?

A. Correct.

Q. Have you ever testified adversely to Morgan Stanley?

A. Yes.

Q. And when was that?

A. Recently there was two-sided mock trial proceeding where we're currently serving as experts adverse to Morgan
Stanley in approximately 40 securities fraud cases, and I testified in that proceeding.

Q. You also testified that you had in prior cases been an expert on behalf of clients represented by Kellogg Huber; is
that correct?
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A. That's correct.

Q. In prior cases have you testified on behalf of clients represented by Jenner & Block?

A. I haven't testified on behalf of Jenner & Block, but I've worked on cases on behalf of Jenner & Block.

Q. Have others at Lexecon testified on behalf of clients represented by Jenner & Block?

A. Yes.

Q. On cross-examination, Mr. Marmer asked you some questions about mean reverting the volatility and the mean
reverting. Can you explain that a bit?

A. Yes. In general, mean reversion without reference to volatility refers to a phenomenon with certain statistical data
where when there are perturbations in the data, the statistical, series whatever it is, tends to revert back to the previous
level. Sometimes interest rates are described as mean reverting for that reason.

With respect to options or implied volatilities, there are two kinds of reasons that volatilities can change. One is sort
of random reasons. The market gets more volatile. There's unusual trading activity in the security, something like that.
And in those circumstances the volatility will revert towards the mean because nothing has changed fundamentally at
the company. And what ultimately determines the volatility of the stock is the volatility of the underlying assets and
the financial structure of the company. But sometimes the volatility of a stock changes because there is a fundamental
change in the company. Either its assets change, say, a company that was in one type of business decides to go into a
different type of business and gets riskier assets or, more than likely, the financial structure changes because the company
takes on a lot more debt, like Sunbeam did here in March of ‘98 not only when it acquired Coleman but also when it
acquired Signature and First Alert, not only that the value of its assets subsequently declined or were revealed to be
much lower than what had been received previously. So the company became much more lever -- had a lot more debt
and a lot less equity. So with that fundamental change in the capital structure, there would be no reason to believe that
the volatilities would revert all the way to prior historic levels. You would expect the volatility to instead remain at
somewhat a higher level.

Now there is some mean reversion in the Sunbeam data. If you look at the historic volatilities for 90 or 180-day periods
prior to August 1998, the historic volatilities are much higher than the 65 percent volatility that I used. And they're
shown in Exhibit D of my report. Whatever the Exhibit shows is that on August 12th, 1998, the 90-day historic volatility
was 94.95 percent; 180-day historic volatility was 84.11 percent.

So when market participants are trading actual call options at prices that imply a volatility of 65 percent, what that's
saying is market participants expect the volatility of Sunbeam stock to revert somewhat, to decrease somewhat. They
do not expect the high levels which persisted in the 90 days prior to August 12, 1998 to persist. But what the 65-percent
volatility, implied volatility is also telling you is that market participants do not expect the volatility to revert to the five-
year historic average of 54 percent. And that's not surprising. That's at least directionally what you would expect given the
enormous increase in debt and the enormous decrease in the stock price that occurred between March ‘98 and August ‘98.

Q. Thank you. Mr. Marmer asked you some questions about what he called a smile curve and asked about the
applicability of the smile curve to the facts here. Could you please explain your answer a bit there?

A. Yes. There's more than one kind of what's called a smile. One can think about the relation between implied volatilities
and the exercise choice of an option. One can also think about the relationship between implied volatilities and the
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maturity of an option. The volatility smile, the shape that looks like a smile refers to the shape of an implied volatility
curve calculated relative to the strike price of an option.

If I remember correctly, for at the money options where the stock price is currently equal to the exercise price, the implied
volatilities tend to be at a minimal number. And then as you deviate from the current stock price in either direction in
calculating implied volatilities, you tend to get higher numbers with lower exercise prices and higher numbers with higher
exercise prices. And it looks a little bit like a person smiling.

But there's another volatility surface which relates to the relationship, to the relationship between implied volatilities
and the term in maturity. So for a particular exercise price you can ask the question what is the implied volatility that's
implied by a one-month option, and you'll get a number that's a fairly high number. For a two-month option, you'll get
a somewhat lower number. For a three-month option, you get a somewhat lower number. And those implied volatilities
drop off very quickly and then the slope of that volatility surface flattens out.

THE COURT: Okay. That's what you're relying on when you opine that the implied volatility for a five-year option here
is the same as it was for one in one and a half and two years.

THE WITNESS: Correct.

BY MS. BEYNON:

Q. We don't have the data for the five-year options because we're assuming more on the flat part of the graph?

A. I checked the data from one to two.

Q. So we're assuming it's going to stay flat out five years even though we don't have that graph?

A. Correct. If you think about what market participants are doing, you get farther and farther into the future, you have
obviously less and less information, so market participants don't have better information about Sunbeam than three
years, four years, five years by doing two years. There's really no reason to expect they do.

Q. Mr. Marmer asked you about the valuation of stock options and some of the special considerations applicable to
that valuation. Is it your opinion that any of these special considerations regarding valuation of employee stock options
are relevant to your opinion here?

A. My opinion is they are not relevant here.

Q. And why is that?

A. These aren't employee stock options.

There's no provision of these options that makes it terminative if someone leaves the employ of Sunbeam, if someone
is fired from Sunbeam, if someone dies. The option is just a contract that gives the holder certain rights with respect to
Sunbeam. There's restrictions on the transfer of the option. But no matter who dies or who leaves Sunbeam or who quits
or who is fired, that contract remains outstanding.

Q. One further question. Mr. Marmer asked you a question about your testimony that you've given in your deposition.
Do you still have a copy of your testimony there?
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A. I do.

Q. He directed your attention to page 68, lines 10 through 22 where you answered the question, “Does your report
describe any way in which CPH could have sold the warrants on August 24th in whole or in part?”

And you testified, “I think whether or not CPH actually could have sold the warrants is irrelevant for the purposes of
answering the question about what a willing buyer will pay a willing seller for the warrants on that date, or on August
13th, 1998.”

Could you please explain that answer a bit more?

A. Yes. That one can determine --

MR. MARMER: Objection, Your Honor. I don't think it's proper to ask the question to explain an answer he gave
at a deposition.

THE COURT: Do you want to simply rephrase it?

BY MS. BEYNON:

Q. Sure. Let's just ask the question that's asked in the deposition. Does your report describe any way in which CPH could
have sold the warrants on August 24th in whole or in part? And what's your answer to that?

A. My report describes the characteristics of the warrants, a portion of which is restricted from sale, a portion of which
is not.

Q. Is it relevant whether or not CPH could have sold the asset, the warrants on August 24th to your opinion?

A. No -- It affects the calculation of the fair market value, but it does not prevent me from calculating a fair market
value. One can calculate a fair market value of an asset that can not be presently sold. One has to take into account the
fact that it can not be presently sold in determining and estimating what a willing buyer would pay a willing seller in a
hypothetical arm's length transaction. The fact that no such transaction can, in fact, occur, however, does not prevent
one from performing that estimate, deriving that estimate.

Q. Mr. Marmer also asked you some questions about the event study that Lexecon performed, and I believe he directed
your attention to 0122067. This is in CPH 1405. He asked you about a number of events that took place on a certain
day and asked you why you didn't disaggregate the effects of those events on the valuation that you did. Can you please
explain why you didn't -- you mentioned that you didn't do that. Could you please explain why you did not?

A. In order to value the rights to buy Sunbeam stock on August 12th, 1998, I wanted to have the best available estimate
of the value of Sunbeam stock on August 12th, 1998 in light of all of the events that had occurred on or before August
12th, 1998. A number of events related to the settlement occurred on August 12th, 1998 but were not disclosed to market
participants until after August 12th, 1998, after the close of trading on August 12th, 1998.

For that reason, I concluded that the closing stock price on August 12th, 1998 did not reflect unbiased estimate of the
value of Sunbeam stock given everything that had occurred as of August 12th, 1998. Instead, I noted that there was a
big increase in Sunbeam stock price on August 13th immediately upon the opening of trading, that market participants
attributed that entirely to the events that occurred on the 12th and had disclosed after the close of trading on the 12th
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and, therefore, I decided that the closing stock price on August 13th, which did reflect the information, the events that
had occurred on August 12th was a better estimate of the value of unbeam stock on August 12th.

MS. BEYNON: No further questions, Your Honor.

THE COURT: Okay. You can step down. Thank you.

THE WITNESS: Thank you.

THE COURT: You all tell me. Do you want to publish the depo excerpts and then take a break or do you want to take
a break? Break. Okay. We'll be back. Thanks.

(A recess was taken from 3:03 p.m. to 3:16 p.m.)

THE COURT: Okay. Where are we going on the depositions?

MR. WEBSTER: Your Honor, the plaintiffs would like to get Dr. Nye on and off the stand today.

THE COURT: Do you have any objection?

MR. WEBSTER: No. We would propose to hand you copies of the depositions so you can read them at your leisure
overnight or in the morning so we don't have to stare at you and watch you ??

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2003 WL 24303790 (Fla.Cir.Ct.) (Expert Trial Transcript)
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Representing: Unknown

THE COURT: Well next time you can and you can suck on it all you want.

Okay, who will be Plaintiff's first witness?

MR. SCAROLA: Your Honor, CPH would call as its first witness Dr. Douglas Emery.

BAILIFF: Right this way.

THE COURT: Raise your right hand. Do you swear to tell the truth, the whole truth and nothing but the truth?

THE WITNESS: Yes.

THE COURT: Is there water in that pitcher?

BAILIFF: Yes.

THE COURT: And cups?

Have a seat. Take a seat.

THEREUPON,

DOUGLAS EMERY

having been first duly sworn, was examined and testified as follows:

16div-003160

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176285&cite=I3A2763B0805F11DBB73E8EF57CAF7CD8&originatingDoc=Icc6cc6abc88411da8d25f4b404a4756a&refType=EW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

MR. SCAROLA: May I precede, Your Honor?

THE COURT: Yes, sir.

DIRECT EXAMINATION

BY MR. SCAROLA:

Q. Dr. Emery, would you please begin by introducing yourself to the ladies and gentlemen of the jury, tell us your full
name and where you live?

A. My name is Douglas R. Emery. I live in Miami, Florida.

Q. And where do you work, Dr. Emery?

A. I work at the University of Missouri -- the University of Miami. Sorry.

Q. If you would take --

A. I did once.

Q. Dr. Emery, that microphone in front of you is very directional. Unless it is pointed at your mouth, it doesn't need
to be directly on your mouth, but it needs to be pointed in the direction of your mouth, otherwise it won't pick up your
voice, okay?

First time you've ever testified Dr. Emery?

A. Yes, it is.

Q. Little nervous?

A. Yes.

Q. Think we can get the school where you teach right now?

A. I hope so. The university of --

Q. Let's start again, please. Tell us, if you would, where you work.

A. I work at the University of Miami.

Q. And what is your job at the University of Miami?

A. I am on the faculty in the finance department. I'm Professor of finance and chairman of the department of finance
in the school of business.

Q. And how long have you held that position, sir?
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A. I have been in that position for almost seven years. This summer it will be seven years.

Q. How long in total have you been teaching at the University of Miami?

A. Seven years.

Q. And tell us, if you would, please, what kind of teaching positions, if any, you held before joining the faculty at the
University of Miami?

A. My career started at the University of Calgary in Alberta, Canada.

THE COURT: Remember, if you face the jury, it's fine, but then we need the microphone tipped. I want to make sure
I can and they can hear you.

THE WITNESS: I started my career at the University of Calgary. I left the University of Calgary to go to Purdue
University. I went from Purdue University to the University of Missouri. I spent quite a bit of time at the University of
Missouri. While I was there I had short visiting appointments at Washington University in St. Louis and at Nangqen
University in Nangqen, China.

In 1989 I was hired away from the University of Missouri to the State University of New York in Binghamton and I was
there until 1998-when the University of Miami hired me away from them.

BY MR. SCAROLA:

Q. Solely out of curiosity, how is it that you came to be teaching in China?

A. The University of Missouri business school put together a joint program, joint MBA program with the school of
business at Nangqen University in China. And the pattern was for faculty to go over and do the teaching over there.
It was a very fascinating experience.

Q. Has teaching been your profession throughout your adult life?

A. It has.

Q. Could you tell us, please, the kinds of things that you have been teaching in the more recent past?

A. I've taught a wide variety of courses over my career. I teach primarily corporate finance and I've taught that at all
levels, from undergraduate introductory, what we refer to as core classes, sort of a survey class, introductory finance
to advanced classes.

I've taught those same sorts of classes at the graduate the level, masters program. I've also taught specialized case classes
at both levels. And then finally I've taught doctoral seminars at the Ph.D level..

Q. Dr. Emery, for your comfort, there are some cups that are just over your right shoulder there and there should be
water in that pitcher. And you're certainly welcome to pour yourself a drink.

And while you are doing that, tell us about your own education leading up to your teaching career. And begin if you
would with your undergraduate degree.

16div-003162



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4

A. My undergraduate degree was from Baker University in Baldwin City, Kansas. I majored in physics and math. I went
from there to graduate school at the University of Kansas. I earned an MBA and then subsequently --

Q. That being a masters in business administration?

A. That's correct.

Q. What changed your mind to leave the math and sciences and go into your MBA program?

A. Well, I had actually always thought that I would do computers in business, some sort of quantitative things in business.
And so I actually had majored in physics with the idea of learning more about math and quantitative analysis to be able
to do something in business.

The real change was in being in the MBA program and deciding that I really wanted to do the Ph.D program.

Q. And when did you get your masters in business administration?

A. In 1973.

Q. And where did you then begin to pursue your doctoral degree?

A. I stayed at University of Kansas to do my Ph.D in business.

Q. Was there a particular focus within business of your Ph.D training? Any subspecialty or particular interest that you
had while you were doing that work?

A. That would -- decision sciences would be the focus. We were a nondepartmentalized business school, which meant
we didn't have departments in areas. And so I took classes in a variety of things, finance was one of them. But I focused
in the broader area of decision sciences when I -- in my doctoral work.

Q. I have no idea what decision sciences is, could you explain that to us?

A. Essentially it focuses on making the best decisions. It focuses on methods of decision making. Frequently it has a
strong quantitative aspect to it. How do you make better decisions? So we study decision making techniques.

Q. Other than coin tossing, I assume?

A. Correct.

Q. All right, sir?

A. Although, to study them we did a lot of coin tossing.

Q. All right. Dr. Emery, can you tell us, please, sir, whether you have written any books or articles about the specific
subject matter of corporate finance?

A. I have. I've written a wide variety of articles over the years. And I've written, coauthored five books in corporate
finance.
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Q. Those volumes at the corner of our table over here look familiar to you?

A. Yes, they are, those are all books that I've coauthored.

Q. All right, sir, what are the subjects that you have dealt with in your writings?

A. Pretty much everything that would be under the rubric of corporate finance and more broadly finance.

Finance is a little bit of a surprise to people. Sometimes people think of it being related to other disciplines such as
economics and accounting, and it certainly is, but finance is focused on valuation, what something is worth, and decision
making, what do we do next?

So that is, in terms of the breadth, anything that would fall under that in a corporate finance sense, for example, mergers
and acquisitions or investment banking, security issuance, working capital management, capital budgeting. These are
all topics that would be covered.

Q. To the extent that your expertise focuses on issues of valuation, are you studying and looking at those factors that
affect value within the business world?

A. Of course, absolutely.

Q. Are any of your books used as texts at either the undergraduate or graduate level?

A. Yes.

Q. You mentioned accounting and distinguished it from finance. Have you yourself ever been a certified public
accountant?

A. I have not..

Q. And how is it that accounting differs from finance? If we're distinguishing those two areas of expertise, help us to
understand the distinction between them.

A. What I tell my students is if you ride on the metro and get on the metro and you see that there are seats, and unlike a
bus, on the metro there are seats that face forward and seats that face backwards. The seats that face forward are finance
seats and the seats that face backward are accounting seats.

And what that is to say is that accountants account for what happened historically, what has happened in the past. And
their main focus of the discipline is what went on in the past.

And finance is very much the opposite. We7D're very concerned with what's the current situation? What's the current
market value? How did things stand and what do we do next? Where are we going?

So we're squarely facing into the future whereas, as a discipline, accounting focuses on accounting sort of keeping track
of what has happened. So it's primarily historical. And our discipline finance is primarily forward looking.

Q. In order to understand where we are and where we're going, to what extent must finance concern itself with where
we've come from?
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A. Well, as with anything, if you're going to gather information, where you come from has important relevance. And
you know, to project forward, we frequently look at what's happened in the past, what's happened in the more recent
past and what the situation is currently. And so it requires frequently interaction with accounting.

Q. Have you edited any professional journals, Dr. Emery?

A. I have. I served as the editor of financial management, which is the signature journal of the Financial Management
Association International. And I did that for six and a half years with a colleague of mine John Finnerty.

Q. What are the responsibilities of the editor of a professional journal?

A. The editing process in a professional journal revolves around what's called peer review. And authors do pieces of
research, original research. They submit it to the journal. And as editor, and I would look at the paper, read it, have an
idea about what it was about, its relevance to our journal. And then I would choose what are called referees or reviewers,
and take the paper and send it out to those people without them having the author's name.

And then they would review it and they would say, it's this, it's that, it needs this change, whatever. They would send
it back to me. Then we would sit down and I would look at it and say, do I agree with this? Is this okay? And make
a decision as to whether the paper would be published as is or, as in most cases, even if it's favorable, we would ask
the author to revise the paper. Or in the large majority of cases we would say, thank you very much, but, no, we're not
going to publish your paper.

Q. How does one get to be the editor of a professional journal?

A. It is a -- largely a competitive process. It's kind of a combination of competition and opinion. People recommend that
you be part of the process, they recommend you serve in various capacities. And there was a search committee. And the
search committee encouraged John and me to put in our names and say, we'd be willing to do it, we'd like to do it. And
then the search committee, after a national search, chose us to do this.

Q. Is selection for a position as the editor of a prestigious professional journal considered to be a recognition of expertise
by your peers within that area?

A. Absolutely.

Q. You consider it an honor?

A. Yeah, I consider it probably the pinnacle of my career.

Q. Thank you.

Have you held memberships in any professional associations?

A. I am. I am active in quite a number of organizations, including the Decision Sciences Institute. But I am a member
of the Financial Management Association, which I mentioned earlier, I'm quite active in that. I'm a member of the
American Finance Association, the Eastern Finance Association, the Southern Finance Association, the Western
Finance Association.

Interestingly enough, the Western Finance Association, despite its title, is actually a national organization, it's not
regional.
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The Eastern Finance Association I have served as president of that association. The Southern Finance Association,
I've served as president of that association. I'm currently chairman of the board of trustees of the Eastern Finance
Association.

I have served as a director on some of the other associations as well. And recently I was elected to be the vice-president
for the 2006 annual program for the Financial Management Association, which is a successor -- it's an initial succession
line to be president of that association.

Q. Do you regularly participate in association activities and conferences?

A. Yes, I do. I attend probably an average of four to five conferences per year.

Q. In addition to having the opportunity perhaps to do some travel, what is the professional value of that kind of
participation?

A. I have in the department at University of Miami in the department of finance, I have 14 full-time colleagues and
another 12 to 15 part-timers who work in the department. While that may seem like a sizeable number, there are
thousands of people around the country who are involved in the discipline. By attending conferences, I am able to find
out ideas and other things that are going on, including research ideas, including curriculum ideas. So it keeps me in
tremendous touch with a large number of people around the country and at this point around the world.

Q. The ladies and gentlemen of this jury have already been told that this is a case that involves fraudulent claims of a
turnaround at Sunbeam.

Has your past study and training focused upon an examination of claims of corporate turnaround, both real and
fraudulent?

A. Yes, it has.

Q. Could you tell us, please, the extent to which you have involved yourself in the study of such subjects and the teaching
of such subjects?

A. Well, there's a variety of things, but often in an advance classes, especially in a case class, and even in more basic classes,
ideas of information. And that is one of the most important things that we study in finance is the flow of information,
because we're focused on making decisions, those kinds of situations we are concerned with what is the value of the
corporation. And so when we study a turnaround or a downturn, an upturn, a downturn, a change in the situation, what
we're studying is how is the value changes in that particular case.

I have, before I was ever engaged in this case, I was well aware of the Sunbeam case as well as many other cases, of course.
And I discussed that and other cases in class, pointing out different aspects of them, conversations with colleagues,
variety of ways.

Q. When did you first become involved as an expert in this particular matter, Dr. Emery?

A. It was in early November, a week or so into November I was contacted by counsel and asked if I would be willing to
be involved, what my background was. And we had some discussions and I was engaged.
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Q. Did you then undertake any special effort to familiarize yourself in greater detail with the circumstances of the
Sunbeam/Coleman transaction and the subsequent failure of Sunbeam?

A. Absolutely. I read through large amounts of documents. I mean, show you the box of documents, it's pretty -- it's
daunting actually when you think about it. We read through financial reports, we read through financial analyst reports.
I read through any number of stock price movement. We gathered information about the stock price movement day by
day over that -- over the relevant time period. We looked at press releases.

Q. To what extent was it necessary for you, from your perspective, to comprehend the events that took place in late
1997 and 1998 in the context of the business world as it existed at that time? That is, was the timing of these events a
matter of significance in your study?

MR. HANSEN: Objection, Your Honor. May we approach?

THE COURT: Sure.

(A bench conference occurred as follows:)

THE COURT: Yes, sir.

MR. HANSEN: This is inconsistent with the proffer that was made before we started. I had understood that we were
going to be going into his background and certain terms. Now we're getting into the Sunbeam fraud which Your Honor
has conclusively dealt with. And now he's going to go back into it. He's going to talk about it in the context of the world
at the time.

The man has no expertise to come here having read newspaper articles. It puts me in a bad position to object in front
of the jury. He represented he was going to glossary terms. I object if we're going to go down this road. And I think we
ought to voir dire him and find out what he's going to testify to that's in his report.

THE COURT: As I understand it, are we now going into testimony about the corporate world being different than
this is now?

MR. SCAROLA: The only thing I'm asking is whether the time in which these events took place made a difference right
now.

MR. HANSEN: But it's a hanging question.

MR. SCAROLA: I clearly am going to go back to that, I'm going to ask him how it made a difference.

THE COURT: Is that in the report?

MR. SCAROLA: Yes, it is. It's also in Your Honor's order.

MR. HANSEN: I don't believe -- I believe Your Honor has indicated that corporate scandals and so on.

THE COURT: That's not consistent with the -- here's the report, perhaps you can show me the part you're relying on.
That's the transcript, but I need the report.

MR. HANSEN: The deposition is irrelevant, Your Honor.
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THE COURT: That is the report?

MR. SCAROLA: Yes.

MR. HANSEN: It's what's in the report.

THE COURT: You want to read the part of the transcript they were showing me, it's in there.

MR. SCAROLA: May I suggest that I would be happy to move on to the next question in order to not delay the jury.

THE COURT: Sure.

MR. HANSEN: But, Your Honor --

THE COURT: We can argue later.

(The bench conference ended.)

MR. SCAROLA: May I proceed, Your Honor?

THE COURT: Yes, sir.

BY MR. SCAROLA:

Q. Dr. Emery, we're going to go back to that question a little bit later. But right now let me ask you this before we get
into the substance of your testimony.

Are you being compensated for the time that you have devoted to your analysis of these matters and the testimony that
you are going to be presenting today?

A. Yes.

Q. And explain to the jury, if you would, please, how you are being compensated?

A. I'm paid for the hours that I spend involved in the case.

Q. Before agreeing to serve as an expert witness in this case, did you have any relationship at all with any Perelman
related entity?

A. No, I do not.

Q. Are you anticipating having any relationship at all with any Perelman related entity except to complete your
responsibilities in this case?

A. No, I do not. I'm a professor.

Q. Is your compensation in any way whatsoever dependent upon the outcome of this case?

16div-003168



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 10

A. No, it is not.

Q. Do you consider yourself in any respect at all to be an advocate in this case?

A. No, I do not.

Q. Dr. Emery, just shortly before your taking the witness stand Judge Maass read to the jury certain findings of fact
that have been conclusively established for purposes of this case. And in those findings there were a number of words,
phrases and business concepts that may not be familiar to all of us in the courtroom. And the focus of the initial part of
my examination is going to be on helping us to understand those various words, phrases and business concepts.

First, can you tell us what kind of entity is Morgan Stanley?

A. Morgan Stanley is a publicly traded corporation or public corporation.

Q. And what kind of entity was Sunbeam?

A. It also was a public corporation.

Q. Are there other kinds of corporations besides publicly traded corporations?

A. Yes, there are private corporations.

Q. And distinguish for us, if you would, please, between a public corporation and a private corporation.

A. A public -- well, both corporations are subject to certain rules and legal conditions. But a public corporation has quite
a few more responsibilities and requirements, regulations that they must adhere to. Not the least of which is --

MR. HANSEN: Objection, Your Honor.

THE COURT: I'm sorry, the legal?

MR. HANSEN: Objection, the legal requirements from this witness. He's not a lawyer.

MR. SCAROLA: Let me clarify that question if I could.

BY MR. SCAROLA:

Q. Dr. Emery, I didn't ask you this question, but are you a lawyer, sir?

A. No, I am not.

Q. Are you here to tell us about the law?

A. No, I am not.

Q. From the perspective of business and finance, how does a public corporation differ from a private corporation in
terms of the business world responsibilities that it has?
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A. Primary difference is that it must provide information, certain information regularly to the public. It does so through
the Securities and Exchange Commission, commonly referred to as the SEC.

There are other requirements as well. Financial securities must be registered with the SEC. There's a whole variety of
things that distinguish the public corporation, requirements that they have that are legal requirements that they must
follow.

Q. Is there a distinction in ownership between a public corporation and a private corporation?

A. From a conceptual point of view, not really.

Q. Who are the owners of corporations?

A. Virtually anybody can be an owner. A very common situation with a public corporation is that many of us here have
stock, which is a partial ownership, it's a proportional ownership in a company. So if you own a share of General Motors
or if you have a pension plan that has in it some assets that are stock, then you would be a part owner of that corporation.

Q. All right. Let's get pretty basic then. I gather from what you have told us that the owners of a corporation are the
shareholders or stockholders of the corporation; is that correct?

A. Yes.

Q. Is there a difference between talking about a stockholder and a shareholder?

A. No. They're synonymous terms.

Q. And what then is stock or shares in a corporation?

A. Stock represents a proportional ownership claim. If you think of the corporation as the assets that the corporation has,
its ability to provide products and services, those assets have claims against them. And the claims that the stockholders
have are what we call residual claims. They are the -- ultimately it falls back on them. So if they pay them -- as long
as they meet their liabilities, then they have what's left over in the corporation. And that's apportioned out into each
share of stock.

Q. Are there different kinds of stock?

A. There are. Most of the time when we talk about stock, we're referring to what is called common stock. And there are
some variations, but in general what I've been talking about is common stock.

There are some other financial securities such as preferred stock, which are what we call hybrids or combinations of
different concepts. So they have an element of ownership to them, but they're not primarily ownership. Whereas, common
stock is essentially nothing but ownership.

Q. What is a bond and how does that different from a stock?

A. A bond is like borrowed money. A bond is an obligation the corporation has to repay that money at some point in
the future plus interest.

Q. Do bondholders have an ownership interest in the company the way shareholders or stockholders do?
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A. No, they do not. We make the distinction between debt, a bond for example, one form of debt, and equity, stock.
And the bondholders do not have a claim of ownership. They have a claim of liability. So they're promised a certain
amount and they get that amount as long as things -- as long as the company is solvent, then the company must meet
its liabilities. But if the company does not do so well or very well, the bondholders still get the same amount. Whereas,
the equity holders, they get what's left over. And they're taking more risk.

Q. Do stockholders, by virtue of their ownership interest in the company, have a participation in the management of
the company?

A. They can. In some cases, they do. Most, a majority of public corporations such as if you've heard the term Fortune
500, large public companies, essentially the employees running the company may own some shares, but there are large
numbers of shares that are owned by people like you and me.

Q. Who does run large publicly traded companies?

A. Well, the officers are the ones who run the company. And there's a chief executive officer who is essentially the person
that is the final say in corporate decisions. That person is overseen by a board of directors. Board of directors are elected
by the shareholders. The board of directors do not typically involve themselves in the day-to-day operation. They may
hire or fire a chief executive, a CEO, but they don't -- they don't run things day to day. The CEO and the other officers
are the ones who operate the company day to day.

Q. So if we are looking at the hierarchy of authority within a corporate structure, at the top of that hierarchy we have,
collectively, all of the shareholders who are the owners of the company, correct?

A. Right.

Q. And they then -- in fact, would you do this for us --

Your Honor, may I ask Dr. Emery to step down and use the flip chart here?

THE COURT: Sure.

MR. SCAROLA: Thank you very much. Let's move this a little bit closer if we could..

THE COURT: We just need to position it so Mr. Hansen can see it.

MR. SCAROLA: May I simply request that Mr. Hansen move because it's going to be a little difficult keeping it this
far away and being able to read it.

THE COURT: I think if we stick it right here Mr. Hansen can see it.

MR. SCAROLA: Wherever you'd like it.

THE COURT: I assume he's going to write big enough where they can see.

Can you see it, Mr. Hansen or not?

MR. HANSEN: I can't, I'm sorry.
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THE COURT: Put it parallel to this.

Can you see it? And can you see it. Okay, we're happy.

BY MR. SCAROLA:

Q. Okay. Let's start at the top of the corporate hierarchy, if we could, please, tell us, please. Who is at the top of that
ladder?

A. That would be the stockholders. And they're a collective group that are not -- they don't act together. As I said, they're
people like you and me. They sometimes communicate in some way, but for the most part they're just an amorphous
group. They're asked to vote periodically on a set of directors. And the directors are a much more regular group. The
directors meet periodically such as two, three, four times a year, sometimes more. And they review the operations of
the corporation periodically.

Q. Before you go on, from a business world perspective, what responsibilities do the directors have to the shareholders
who have elected them?

A. They have a fiduciary responsibility.

Q. What does that mean?

MR. HANSEN: Objection, legal testimony.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. Speaking from a business perspective, what are their obligations to the shareholders?

MR. HANSEN: Same objection.

THE COURT: Overruled.

You can answer it, sir.

THE WITNESS: I'm sorry. Those words are in my books. You know. I use that term all the time. What it means is it's
an obligation that is subject to certain laws. But they have to act in the best interest of the stockholders is what they're
charged with doing.

BY MR. SCAROLA:

Q. All right, sir. And how does the corporate hierarchy extend down then from the board of directors?

A. Then typically, the CEO would be the key person who would keep the board of directors informed of things, but
would run things day to day. From that point, from the CEO on, you could have any number of structures. You could
have multiple people reporting to a CEO, you could have a single executive VP, vice-president, who would report to the
CEO. You could even have a CEO and a president and then an executive vice-president. So you could have several layers.
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You could have what's called a flatter organization. You could have other vice-presidents of things who report. You
could have different vice-presidents who report to the CEO or report to a president. So from there, it's all bets are off.
I mean, there's any number of...

Q. I've got the top over here, I'm sorry. Right on the end of the table here.

Do bondholders fit anywhere in that corporate hierarchy that we have described?

A. No, they don't. They are outside of this. If you think about -- one of the things that I would say is -- we'll probably talk
briefly about a balance sheet at some point. And a balance sheet you have assets and then you have liabilities plus owner's
equity. And the bondholders are the liability side. They are legally owed money. And they have to be paid before the
shareholders get anything. But the obligation to run the company is through the shareholders. It's for the shareholder's
benefit, because they're the ones that are taking the risk.

Q. I think I can have you take your seat again, Dr. Emery, if you would.

THE COURT: Sure, why don't we put that back, though.

THE WITNESS: Sure.

THE COURT: Thank you.

BY MR. SCAROLA:

Q. Thank you. I'm sure furniture moving wasn't in your job description, but we appreciate the help.

A. You'd be surprised.

Q. When -- in business terms we talk about an equity market, what is that?

A. When we talk about an equity market the more frequent term is the stock market. When we speak about the stock
market we're actually not generally talking about one particular market. So you may have heard of the NASDAQ, you
may have heard of the New York Stock Exchange. But there are quite a number of other exchanges in the country and
in the world. Philadelphia Exchange, Chicago, San Francisco. And there are other securities that are traded on other
exchanges.

When we talk about the equity market, we're talking about a broad number of places where stock is bought and sold,
what we call traded. Because each exchange involves a purchase and a sale, right? One person -- two-sided transactions.
You have one person buying, one person who is selling. So we call that a trade to get out of the problem of having to
specify whether it's a sale or a purchase.

Q. So are the terms “equity market” or “stock market” or “stock exchange” synonymous terms, they basically mean
the same thing?

A. Those are basically the same terms. Sometimes if you mean a particular exchange, you might identify that exchange.

Q. And that then is the forum in which ownership interest in corporations in the form of stocks are bought and sold,
if I correctly understood what you've told us so far?
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A. That is the most common form in which public corporation ownership changes hands. It's not the only.

Q. Now, how do those markets, the equity market or stock exchange differ from the debt market?

A. In the financial securities that they have, debt market would involve bonds and other securities, which are debt rather
than equity. Equity market would involve equity securities, stock.

Q. So the equity market involves stock and the debt market then would involve bonds?

A. Right. We have experts in either market. Although, you know, there's a certain amount of overlap in terms of people
dealing in the markets, but generally when you get to the individual level, you would have somebody who was focused
on one versus the other.

Q. Where does the money go when someone buys a share of stock in ABC Corporation on the New York Stock Exchange?

A. The money goes to the person who sold the stock'.

Q. Does the corporation get any of that money?

A. No, that's what we call a secondary transaction. Secondary transaction: Two entities, two people or corporations,
or whatever, sell shares from one to another. The corporation is not -- there's no affect on the corporation. It just has
a new owner for that share of stock.

Q. What about in the debt market when a bond is sold in the debt market, does the corporation get any of that money?

A. No, it's the same thing, in the secondary markets that we've been talking about, the corporation does not have any
particular -- there's no affect on the corporation to speak of.

Q. You referred to those as secondary markets. I assume then there's got to be a primary market?

A. There is. And the primary market is when they are first sold.

Q. They meaning what?

A. Financial securities. Any security when it is first created, corporation arranges to create the existence of the security.
And then the corporation goes out for a first time.

And first time it's sold it's called the primary market. After that, they're all secondary transactions. And, of course, you
can guess that the stuff you hear on the news every day, or whatever, when you hear about the Dow or other things,
those are all secondary transactions.

Q. Some of us may have heard of something called an IPO or initial public offering, how does that relate to what you've
been talking about?

A. An initial public offering is the first time that company offers stock to the public. And that is a primary market
transaction.

Q. How do corporations raise money to operate using vehicles like stocks and bonds?
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A. The money that's raised is generally called capital. And the capital is obtained typically through the issuance of
securities, the creation of these securities. Corporations use what are called investment bankers. In almost every case,
they will use an investment banker to help them issue those securities, to get those securities out to the public.

Q. I'm going to stop you again for just a moment, if I could.

How does the word “security” relate to the words “stock” and “bond”?

A. Security is a broader term that includes stocks and bonds. As well as other -- there are some others that are...

Q. I interrupted you. You were talking about how corporations raise capital. That is, raise money through the sales of
securities, stocks and bonds. Continue, if you would.

A. The investment bankers, what they do in that case is they help out or facilitate, help arrange the sale of the securities,
the newly created securities to investors, to the investment community. In so doing, they can do it primarily in two
different ways. The most common is they will do what they call underwrite the issue, the offering, underwrite the offering.

And when they underwrite it, they actually purchase the securities, stocks or bonds, from the corporation that's issuing
them, that's creating them. Then they turn around and in a very short time period, they sell them to the public.

The alternative to that would be for the investment bankers to help the company to sell the securities directly to the
public. The problem with that is that there's sometimes uncertainty as to how they will sell. And companies, for planning
purposes, often find it better to underwrite, to have their securities underwrite and pay the investment bankers to do that.

Q. How does an investment banker get paid under that circumstance where the investment banker is actually
underwriting the security offering?

A. The primary way in which they're paid is on, typically, some sort of percentage basis. So they receive a, maybe two
percent of the issue fee. So if it's 100 million dollar issue, they might get 2 million dollars. Or 1 million dollar or 3 million
dollars, so it would be a percentage of that.

There's a secondary way, which is probably a little bit beyond what we want to get into. It's something called under prices.
And the under pricing helps the investment banker with their customers, with their clients, so there's a benefit there.

Q. We sort of jumped right into talking about investment bankers. What is an investment bank?

A. Well, as I said earlier, investment bankers facilitate certain kind of transactions for corporations. I've mentioned
issuing securities, but there are a number of other things that involve transfer of ownership. One of them would be the
transfer of ownership would be an acquisition of the company. Investment bankers are active in helping companies with
that process. So that if one company buys another or sells itself to another, whenever there's a transfer of ownership like
that, investment bankers are frequently involved.

Q. I want to examine a little more closely this concept of an investment bank underwriting a stock offering first.

The investment bank, as I understand from your earlier testimony, actually buys that stock from the company and then
resells it?

A. Yes.
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Q. Now, how is it decided first how many shares a company is going to issue?

A. That's actually a very complex process.

Q. See what you can do to make it easy enough for me to understand.

A. Let's see. It, of course, starts with the company talking to the investment bankers about what they want to accomplish.
From there, they will talk about what sorts of values they might be able to get. And the investment bankers would
typically, they would typically make a first estimate and do the sorts of things that we talked about, value, make a
valuation estimate.

Then they go out and they talk to many other people and they talk about the security. And they do what we refer to as
build a book. And they try things out, sort of hypothetically talk to investors and say: You know, if we sold this stock,
do you think you'd like to buy that stock? And depending on the response they get, sometimes it will be very enthusiastic
and you would have what's called a hot IPO. And in those cases they might go back and instead of a $10 stock price, they
might be looking at a 12, 14, 16, 18 dollar stock price. Because there's tremendous amount of enthusiasm and tremendous
expectations over the value of that stock.

That's the general process. And then ultimately, over some number of months, they reach a point where they actually
make a final decision and actually sell the stock and send it out to the public.

Q. So if Mr. Solovy and Mr. Marmer and I owned ABC Corporation, one-third ownership to Mr. Solovy, who has just
elected himself president, one-third ownership to Mr. Marmer, one-third ownership to me. And we decide we want to
really take off with ABC Corporation and we've got all of these plans about expanding into a worldwide market. And we
want to raise a lot of money to be able to do these things that we want to do. Could we go to you as the investment bank
and say, we want to raise money by selling part of our ownership interest in this company in an initial public of fering?

A. Absolutely.

Q. And the investment bank then does what in order to decide how much money we can raise for the piece of the company
we're willing to sell?

A. They'll make extensive projections, forecasts. It might involve going out to do what's called marketing research to
find out how they think the products would sell. They would do cost estimates. It would involve cost estimates of how
much they think it's going to cost to produce the products or service.

So if you look at what you can sell it for, you look at what it costs you, that then gives you an idea of how much profit
you can make.

Based on that, then that would come back to how much money you need to invest and how much people would want
to invest.

Q. Okay. Now, let's assume that Mr. Solovy, Mr. Marmer and I don't want to give up any ownership in this company.
We think that this is really going to be a very valuable company and we want to hold on to 100 percent of the ownership
ourselves. Is there another way that we can go to the public to raise the money that we need in order to expand this
company?
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A. Typically then you would go to the debt market. And you would borrow money rather than selling ownership. So
instead of taking on a partner in ownership, you would retain ownership, you would borrow money and promise to pay
some amount of interest and principal in the future, repay the loan in the future.

Q. And that would be through the sale of --

A. That could be a private or public, if it was public, it would be some -- probably some sort of bond.

Q. Okay.. We have heard a concept referred to in the findings of fact that have already been made called a debenture.
What is a debenture?

A. A debenture is simply a form of bond in the same way that a stock, and a bond is a security, a debenture is a type
of bond.

In particular, a debenture is -- does not have collateral. A debenture is, its value is derived from the value of the
corporation operating. So it is sometimes referred to as it's backed by the full faith and credit of the corporation.

Q. Tell us what collateral means.

A. Collateral. The easiest one is to think about someone who owns a home. And when you own a home, you buy the
house, many people take out a mortgage. And the mortgage would be the debt and the house would be the collateral.
Because if you don't pay the mortgage, the bank will foreclose, come and take the house and say you can't live there
anymore.

Q. Do some kinds of bonds have collateral?

A. Yes, they do. There are mortgage bonds.

Q. And I gather then from what you are telling us in general that debentures are a kind of bond that is not backed up by
specific collateral, you get paid back if the company makes enough money through operation to pay you back?

A. Generally speaking, yes.

Q. Before we get away from this concept of securities, what is a registered as opposed to an unregistered security?

A. I mentioned the SEC earlier, the Securities and Exchange Commission. And to be able to have a security sold in
the public markets, NASDAQ, New York Stock Exchange, New York Bond Exchange, for securities to be sold there,
they are required to be registered. And that means they provide certain information in a formal process with the SEC
to allow them to be sold.

If they're not registered, they're not allowed to be sold in that public market.

Q. You may have already covered this in your earlier response, but I'm not certain of that.

You talked about when an investment bank underwrites an initial public offering of stock they are actually buying the
stock?

A. Yes.
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Q. And then reselling the stock to the public. Do investment banks also underwrite the sale of bonds by purchasing the
debt initially themselves?

A. Yes. Absolutely. Bonds -- any type of security can be underwritten. In fact, even processes can be underwritten that
wouldn't actually -- it wouldn't be securities, per se.

Q. Now, it would seem to me that if an investment bank is going out and buying a large chunk of stock, or taking on a
large chunk of debt, that there's got to be some risk involved in that, because they own it first and they don't get their
money until they resell it, right?

A. Absolutely.

Q. So what does an investment company do in order to protect itself from the possibility that, in the case of initial public
of fering, I bought all this stock from the company, I've given them the money for it, and then there's nobody there to
buy it? How do they make sure that doesn't happen?

A. Well, in terms of, I mentioned the idea of making book, they would do a similar type of thing with a bond issue, with
any issue. They would talk to people ahead of time to get an idea of, that there would be people to buy them.

Q. Okay. So obviously they've got to do some homework in advance?

A. Absolutely. There would also be the risk that something bad would happen in the time which they owned it. And so
they would be wanting to do their homework, beyond who was going to buy it, they would want to do their homework
with who was selling the issue, who was creating the issue.

Q. Does it occur that investment banks actually lineup the purchases for the resale before they actually make the purchase
themselves?

A. There's some -- you have to be very careful. about how much lining up can be done. There's certainly, if you're going to
have a smooth market, and that's in everybody's interest to have a smooth market, you have to be able to communicate.

Q. What does smooth market mean?

A. That means that there's not a shock to the market. You don't have something that happens suddenly that is a big
surprise.

THE COURT: You need to look for an appropriate lunch break.

Dr. Emery. Do we know where he is? Oh, right there.

Come on up, sir, and you are still under oath.

THE WITNESS: I certainly understand the misstatement. I'm from Missouri.

THE COURT: Nebraska or whatever it is. Go ahead.

RESUMED DIRECT EXAMINATION

BY MR. SCAROLA:
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Q. Dr. Emery, is there anything unusual, sir, about a corporation like either Sunbeam or Coleman seeking to or agreeing
to sell itself?

A. No, there's not.

Q. If a corporation, a publicly-held corporation does get sold, what happens to the shareholders in the transaction?

A. Well, there are a variety of possibilities, but obviously they need to be compensated. They had shares that were worth
something, so they get compensated. The nature of that compensation varies from case to case. It could be that it's all
cash, simply a sale of shares. It could be that the shareholders in the company that's being acquired received in place of
that shares in the company that is doing the acquiring. So if you have company A acquiring company B, company B's
shareholders could just become shareholders in company A. And A and B go together. And you move on from there.

Not uncommon, a fairly common compensation is a combination, so you would have some cash and some shares in
the company A.

Q. Whose job is it from a business perspective to see to it that the owners of the corporation, the shareholders are
appropriately compensated when the corporation does get sold?

A. This goes back to what we were saying this morning that the directors are charged with the responsibility to look out
for the shareholders, and the chief executive officer would then be the person who would actually operationalize that.
So there would be -- they would be responsible for looking out for the welfare of the shareholders.

Q. Now from the other side of the transaction, whose job is it from a business perspective to make sure that the company
that's making the purchase isn't overpaying for what it's buying?

A. Once again, it would be the comparable people in -- I think we said company A was acquiring company B, so in
company A it would be a similar sort of thing that the officers, CEO and other officers being overseen by the directors
are responsible to make the best decisions they can, and that would be to not pay too much for a company.

Q. How does a board of directors on either side of the transaction typically go about fulfilling that responsibility?

A. Well, there are any number of different things that might be done in terms of looking over existing past performance,
financial statements. You would look at projections for future financial statements, future operating projections for the
companies individually as well as what you think it would look like if they went together, what kinds of synergies is
the common word for that might take place and how that would play out. So there would be a number of things they
would look at. And the primary responsibility would fall to the CEO and the other officers to provide the information
to the directors.

Q. Is it unusual for investment bankers on either side of that buy/sell transaction to play a role in providing advice to
the board of directors so that they can do their job of protecting the shareholders?

A. No. If you think about what I said this morning, we talked about the investment banker's role to be -- to facilitate
transactions. So that would be precisely the sort of thing that would help the transaction would be to get the parties
together to keep the information flowing back and forth so that they would talk to each other so that the deal could go
forward so that it could be successfully completed.

Q. Are you familiar with something called a fairness opinion?
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A. Yes.

Q. And in the context that we're discussing right now, what is a fairness opinion?

A. Well, that would be a formal letter describing the situation and attesting that there was fairness in the deal.

Q. So where does that letter typically come from? Who sends the letter to whom?

A. Well, it could come from a lot of different places, but a lot of times the auditors, the outside accounting auditors
would provide that opinion.

Q. Are there occasions also on which the investment bankers play the role of providing a fairness opinion to the board
of directors to assist them in assessing whether the transaction is fair to the shareholders of either the purchasing or the
selling corporation?

A. Absolutely.

Q. All right, sir. Now presumably if what the board of directors needs to look at is whether the transaction is fair, one
of the principal factors that needs to be examined is what is the value of what is being bought and sold, correct?

A. Absolutely.

Q. All right. I want to talk to you for just a moment about that. What are the components that go into assessing the
value of a corporation?

A. There are -- there are a few different ways to look at the value of a corporation. One way would be what could you sell
the assets for. That would be a liquidation kind of idea. A more common way would be what cash flows, what money
would come out of operating the company.

Q. I'm going to stop you for just a moment. Before we get past the liquidation concept, you said that one thing you might
look at is what value you could get out of selling the assets, but you told us earlier that corporations not only have assets
but routinely have liabilities as well, correct?

A. Correct.

Q. So where do the liabilities come in if what you're looking at is the liquidation value of the corporation?

A. Well, if you liquidated the assets, you would then take the -- part of the money from the liquidation and pay off the
liabilities. So you would -- it would be very much like a home mortgage, if you sell your house and you sell the house
for $100,000 and you have a $60,000 mortgage, then the $60,000 is a liability. You'd pay that off, and you would net
$40,000. That would be the equity position.

Q. All right. I had interrupted you. You said that one way to look at the value of a corporation would be to assess its
liquidation value.

A. Right.
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Q. Take all the assets, sell them, pay off all the debts. The money you've got left over, that's the liquidation value. What
are other ways to look at the value of a corporation?

A. The more common way to look at it is you're going to actually run the corporation. So you're going to acquire,
company A is going to acquire company B, and company B is going to continue to operate as a corporation. They're
going to create products and services, sell those products and services. And the money that you get from selling the
products and services less the expenses you have in generating those products and services creates a stream of income,
and that income, if you take that income, that becomes the basis for value. So if we have, for example, an income of $100
million a year every year for perpetuity, for forever into the future. It's $100 million per year forever in the future. We
would calculate what is referred to as the present value, that's today's value of worth, would be the value of the company.

Q. What significance does it have in making that kind of value assessment to have accurate information concerning not
only what the earning history has been but what the anticipated future earnings of the company may be?

A. Well, obviously making those estimates is critical. If you think there will be $100 million a year and they turn out to
be $50 million a year, that's a very different valuation. If you -- if you think there will be $100 million a year and they
turn out to be more again, it's a different valuation. Business people work very hard at trial to get estimates, and that's
one of the bases for buying and selling things is how good you are at estimating that. If you're really good at estimating
that, you can make a lot of money. If you estimate it better, you know when selling something for more than what it's
worth gets you extra value and you know when buying something for less than what it's worth gets you a lot of value.

So trying to make those estimates and, you know, sort of agreeing on what those estimates might be, it's essentially the
linchpin for what we're talking about here, what something is worth.

How do you make those estimates? You might go out and you might make -- again, I think I said this morning about
marketing research and how much sales might take place. These are the sorts of things that you would do to project the
future revenues from the sales and then also what expenses you'd have to produce those sales.

Q. Are the terms “income” and “revenue” synonymous terms?

A. No, they're not. Revenue is the idea that you sell something. If a company makes a product and they sell the product
for $100, you know it costs them money to make that product, right. So if it costs them money to make that product, it
might have cost them $75. So you can say, wow, they took in $100, that's revenue. But they're looking at it and saying,
yeah, but it cost $75 to bring in that hundred, so we really only made $25. The $25 is what we refer to as earnings or
sometimes net income is the formal name. A lot of times people will loosely call it profit. So these are, these are sort
of synonymous terms. Have to be a little careful so that they're defined carefully. General use is that they interchange
-- they're interchangeable terms.

Q. We have heard in findings of fact made in advance of this trial references to something called earnings per share.
What is that concept and what role does it play in the business world?

A. Well, we just mentioned the idea that there would be $100 million in income, in net income, say. If there were $200
million shares outstanding, if the company had 200 million shares, then the earnings per share would simply be the
earnings, 100 million divided by the number of shares, 200 million, so that would be 50 cents per share. So earnings per
share, or sometimes called EPS, is simply that, it's just the earnings in a period divided by the number of shares.

Q. What significance is attached to the earnings per share number by the investing community?
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A. Well, if you think about $100 million in earnings, you need a way to compare that. If you take the $100 million, the
question can be asked is that a good income or a bad income. As we sit here, we can say, gee, $100 million seems like
a really good income. If General Motors made $100 million this year, that would be a very bad income. So in order to
try to measure that, have various ways of scaling it, of sort of saying, well, how much is it per share, so that becomes a
very important number because that's a way we can compare Joe's Garage with General Motors, because Joe's Garage
might earn, $2.20 a share; General Motors might earn $1.50 per share. Everybody says General Motors is much bigger.
That's true. But, relatively speaking, you might say Joe's did better than GM.

Q. Right now that may very well be true.

A. It is a timing.

Q. Another question I want to ask you about assets and liabilities before we get too far -- well, we ought to finish this
one line of questioning.

We were talking about different ways to value companies. And we talked about liquidation value. We talked about the
evaluating the company on the basis of an income stream. Are there other ways to look at the value of corporations?

A. I mentioned the idea of liquidation. That would be taking the assets apart. You could also sell the entire firm. You
could sell a company as an ongoing concern. In other words, you could sell it to somebody else who says they think they
can run it better and make more money than you think you can do. So that would be a third way.

Q. Do companies have different values to different purchasers?

A. Certainly.

Q. Why and how?

A. Well, if you think about it, when you think about a stock value or a house value, you sort of see it in a context of
what's it worth. And for a broad market of houses or stocks, that's fine. But when you get into the corporate finance side
and you're actually going to run the company, then you start to get some very specific ideas.

So, for example, if I have at that distribution network -- What I mean by a distribution network is I have products that
are sent out to my stores. So if you think about Wal-Mart, Wal-Mart has a way to get products that they purchase to the
stores so you and I can buy them. If you think about that and that system is in place, so if Wal-Mart were to purchase
a corporation that made certain products that could be sold in Wal-Mart stores, that company already has, in addition,
a distribution network. They have a way to get things out to stores. If Wal-Mart buys that, they can take away that
distribution, they can stop that distribution network, use their own distribution network and save quite a bit of money.

Now that means that to Wal-Mart the value will be -- can be very specific because it can depend on things like the
distribution network, how products fit together. If Wal-Mart were selling insurance, maybe that wouldn't fit so well with
the things that they sell. But if Wal-Mart were selling plastic containers like Tupperware, well, maybe that would fit
with what they sell. So the fit depends a lot on what the products are and the physical assets, the actual products. So
the value can depend on that.

If you compare that to, say, a company such as, I don't know, Ryder Corporation, if you compare it to a company like
Ryder, say, well, why would Ryder want to buy Tupperware? They don't have a distribution network for that. They
don't have a way to sell it. So for Ryder to sell Tupperware, they would be only buying it to operate on its own. They
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wouldn't be buying it to integrate in, and there wouldn't be any synergies. So that would mean that there would be even
substantially different opinions about what it's worth to those two entities.

Q. Can a company that is experiencing a current operating loss in a particular quarter or even a particular year in spite
of the fact that it was losing money during that period of time still have some value?

A. Well, certainly. Companies go through periods where they may not be making a positive income. Companies have
variations in earnings, and that doesn't mean their assets are worthless. If the projections into the future look so bleak
that the company is not going to operate anymore, liquidation may look good, but that means that the stock may still
have substantial value because of liquidation.

More common would be there was an upturn or a downturn in the economy. So if we talk about a car company, car
companies -- actually, I think a better example is an airline company since they're in the news a lot. Airline companies
always lose money? No, but they've been hit pretty hard as a group. And if you go back a number of years, some airline
companies made a lot of money. So there are variations in them. In any given time, if they're not making money, that
doesn't mean they're worthless.

Q. Does it really tell you anything of significance if you look in isolation at only what the profit or loss picture was of
a company during a particular year without taking into consideration the assets of the corporation, the liabilities of the
corporation and the long-term prospects of that corporation?

A. No, absolutely not. I mean, you can't -- you can't boil down to one number. We talked about EPS. EPS is but one
measure of how well a company did.

Q. Earnings per share?

A. I'm sorry. Earnings per share.

Q. That's all right.

A. There could be -- you know, there are other ways to look at how the company is doing. The company could be looking
good on one measure and not so well on another. And if you want to get a complete picture for what that company is
worth or how that company is doing, you're not going to get it from a single number. As I go on to tell my students,
if it were that easy, you wouldn't be able to make much money at it because everybody would do it, and there would
be no money to be made.

Q. Dr. Emery, I'm going to ask you another question about looking at a single factor. And I want you to assume that
in 1996 a particular company had debt of 500 plus million dollars, in fact, maybe even close to $600 million. Does the
fact that a company in a particular year has some significant amount of debt tell you anything of significance about the
value of that company without knowing a lot more?

A. No. You'd need to know a lot more to have a context for what that was worth.

Q. Why? Explain that to us.

A. Well, it's kind of like the house I was talking about a minute ago. You have a house that you can sell for $100,000
and you owe $60,000. Somebody else might have a house that they owe $200,000 on, but they can sell it for $500,000.
So you have to look at the assets, the left-hand side. When I said assets and liabilities and owner's equity, we call the
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assets the left-hand side. You look at the assets. You have to compare it to the liabilities to find out how the company
is really doing, what the equity is.

Q. Does a pattern of increasing debt, if, in fact, there were to be a pattern of increasing debt, does that mean that the
company is worth less when the debt was lower than when the debt is higher?

A. No, because it would depend on the pattern of value of the assets. If the value of the assets goes up faster than the
value of a debt, then, you know -- people use debt to accomplish things all the time. We use it in our -- in our personal
finance lives. People use it to make investments. And the absolute number of the amount of debt is not the relevance.
It's what it compares to.

Q. Before lunch we talked about how the value of stock gets set in an initial public offering, and you told us basically
that that's a pretty complicated process. How does the value of stock get set in the secondary market?

A. Well, it's interesting, from two points of view. One hand, it's a lot more complex. On the other hand, it's a lot easier
for some of us. It becomes more complex, but there are a lot of people trying to estimate it. And when we look over
and we see a stock price that's actually in the market, so when you look and we see that a particular stock, like General
Motors closed at $56 a share, that $56 a share for the rest of us is -- becomes an immediate measure of value, which
we get from all the work that those people are doing to figure it out. So it's sort of for the investing public, it becomes
wrapped up in that single stock price number, what is that stock price. Well, what are people paying for it? And because
there are many people interested in that in buying and selling that stock continuously, virtually continuously, then that
becomes an easy measure of value which we can see.

If you think about it from how they come up with that value, that's really just as complex and maybe more complex
than the IPO in the start.

Q. Can there be a difference in the value that you get by taking the total number of outstanding shares of a corporation
and multiplying it by the market price of those shares and what the total value of the corporation is? And to make this
easier so that we can talk about this in more concrete terms, assume that we're dealing with ABC Corporation and that
ABC Corporation is a publicly traded corporation, but for ease of working with these numbers there are 100 outstanding
shares of ABC Corporation and they are trading at $10 a share on the New York Stock Exchange. If we just take those
100 shares and value them at $10 a share, what would the total value of all the outstanding shares be?

A. It would be $1,000.

Q. I had you do the math instead of me.

A. I'm handicapped, calculator handicapped.

Q. Okay. Does the fact that there are 100 outstanding shares selling at $10 a share necessarily equate to what the value
of the total corporation is?

A. As a general rule, there will be a relationship between those two things. If you're trading shares where you have no
control, they're the shares that we were talking about this morning where you have shares of IBM or General Motors,
and I have some shares of Pfizer or some other company, Ryder, I don't run those companies, I don't have any control
over the companies. Okay. The managers are running those companies. My only control comes through the directors.
Okay. If I think about that, then that value of $1,000 would be an approximation, good approximation of the value of
not controlling the company.
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If the company -- if you were to buy enough of the shares so that you controlled the company, those shares would
generally be worth some percentage more, significantly more money if you were actually controlling the company, too,
so that you might, a common thing would be that these shares would have, say, a 25-percent premium on them, and the
company in total when you're controlling it would be worth instead of 1,000 might be worth $1,250.

Q. Are there times when the market price of a company on a per share basis does not accurately reflect the true value
of the company?

A. That's a very current question in my discipline. That's something that's being hotly debated is the conditions under
which market share prices may not fully reflect value or accurately reflect value. It is my opinion, and I think I would
be consistent with a number, a good portion of my peers around the country that in general that's much more likely to
happen in overvaluation than undervaluation.

And I think you can relate it to what happened in the late ‘90s where many of us acknowledged that there was what
you'd call a bubble. There was a lot of overvaluation, a lot of chasing stock prices. And the prices got more expensive,
and the result was that we had overpriced stock. Conceptually, it's a little harder to get underpriced stock.

Q. If XYZ, Incorporated decided that it wanted to buy ABC, Incorporated because it believed that there could be
substantial synergies that might arise out of the combination of the two companies, there would be economic advantages
to putting the two companies together, would it be unusual in the real world for XYZ, Incorporated to pay more for all
of ABC, Inc. than the product of the number of shares times the market price?

MR. HANSEN: Objection. May we approach, Your Honor?

THE COURT: Sure.

SIDE BAR CONFERENCE:

THE COURT: I think Mr. Marmer wants to hear, too. That's okay.

MR. HANSEN: Your Honor, this isn't glossing a term in Exhibit A. This is an effort to adduce new expert opinion, I
think, on the subject of whether Coleman was appropriately valued at the market price when it was $600 million in early
February or some kind of estimate beyond that. He didn't hire him to do this. This isn't in his report.

THE COURT: Who's going to respond to this?

MR. SCAROLA: I will, Your Honor. The only question I'm asking -- and I'm not relating it to the specific transaction
-- is there anything unusual about paying more than the per share price times the total outstanding number of shares
going directly, obviously, to the reliance question involved.

MR. HANSEN: I don't follow that, Your Honor. Again, that's a fairly involved expert opinion. It's nowhere found in
his report.

THE COURT: I would overrule it. He can answer.

END OF SIDE BAR

BY MR. SCAROLA:
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Q. Dr. Emery, to be sure you have the question in mind, is there anything unusual about one corporation buying another
corporation for purposes of integrating and operating it and paying more than the per share times number of outstanding
shares total?

A. It would be virtually impossible for them to buy it for that price. If you think about it, it has to be more than that
because the shareholders won't sell their shares. If the shares are selling for $10 a share, how do you get shareholders to
sell their shares? I mean, they're not going to sell them for $9 a share. They have to pay more. So it's a virtually impossible
situation that they could pay less.

And, in fact, in work that I, in fact, just published 2004, last year, in a paper I published in financial management, I
-- joint work with a colleague, we looked at this. And the range of premiums, the average premium is about 25 to 30
percent. Actually, measured this way it's closer to 50 percent. But the range, you'll have them up two, 300 percent or
more. So the premiums can range very large in these cases like this.

What happens is you have one company who says, gee, this is a really good deal. I think I can do something with it.
Another company comes in and says, boy, I think I can do something with that. And there gets to be a bidding war. And
that bidding war can run the premiums up very high.

Q. I'd like for you to list for us -- and I'm going to ask you to step down again in just a moment, and you'll get to move
furniture one more time -- those factors that we have identified thus far in your testimony that have an impact on the
value of a corporation.

MR. SCAROLA: May Dr. Emery step down, Your Honor?

THE COURT: Sure.

MR. SCAROLA: Thank you.

THE COURT: I'm going to ask you are you going to have him do it there, or are we going to move it back to where it was?

MR. SCAROLA: No, I'm going to have him move it right back to the spot it was in before.

BY MR. SCAROLA:

Q. If you'd just put a heading on that for us, and the heading will be factors influencing value. And let's see if we can
go through the list of those things that you have already identified for us. I think you told us that one factor was assets.
Is that correct?

A. Yes.

Q. Okay.

A. We talked about sales. We talked about expenses. Under sales you could have sales prices, sales -- different products.
And under expenses you could have all kinds of different expenses that you might incur. So there would be a long list of
things that would be involved with that. These would translate into earnings, and earnings have a tax component. The
tax component is not always consistent. There is, you know, some expenses are tax deductible, some expenses aren't.
There's a lot of things that go into that.
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You have part of your expenses might be involved with what kind of liabilities you have, your obligations to meet those
liabilities.

Q. All right. Now does the history of those factors influence value?

A. To the extent that there's information from the past, which gives you a better sense or gives you information about
what to expect in the future, then that's very important.

Q. All right. So --

A. There are sometimes discontinuities that things change so much that what went on in the past is really not that relevant
because the world has changed so much. I think it is -- there's a lot of talk about 9-11 being an event like that where there
was so much change that what we were doing, it was sort of a discontinuity.

Q. So one of things you would want to look at is history, but you would also want to know about the surrounding
circumstances of that history; is that accurate?

A. Right.

Q. Why don't you write history down for us, and we'll remember that that really applies to each of the factors that you've
described above it. And do I understand that the reason why you were looking at history and prior circumstances is in
order to glean from that to the extent you can information about what is likely to happen in the future?

A. Right.

Q. Okay. So why don't we put down so that we remember that understanding that what we are looking at here is future
projections. All right. Thank you. And I think that you can take your seat again, and I'll move that back. And actually
there's at least one other factor we talked about when we were talking about valuing the company as a whole rather than
valuing individual shares of the company, and that I think you described generally as synergies. Is that accurate?

A. Yes. Synergies in cases where when you put the two together, there's a savings or a benefit. So the way people talk
about that is two plus two becomes five. You add the value of one and the value of the other, but then there's some
combination in that that either releases an expense or adds a profit of benefit.

Q. All right. And you contributed value also to the ability to control the entire corporation rather than just to be a single
shareholder?

A. Right. There's one we call a control premium.

Q. All right. Now regarding the factors above the line, do those factors have a bearing on the individual share price as
well as the value of the company as a whole?

A. Well, if you think about what we said about earnings per share, you can make the same thing about value per share.
So if you see the share value, it's tied to the overall value, because there's some proportion there. That was why we had
the $10 per share times 100 is $1,000 in total value. When we look at the value of the whole firm, then, of course, that's
important to the value per share.

Q. You told us earlier, Dr. Emery, that there are specific reporting requirements for public corporations imposed by the
Securities & Exchange Commission, correct?
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A. Right.

Q. Do the things that public companies are required to report include information about the kinds of factors that we
have identified here that can have an impact on someone's assessment of the value of individual shares?

MR. HANSEN: Objection, Your Honor. Counsel is testifying.

THE COURT: Sustained. I'll ask you to rephrase it.

MR. SCAROLA: Certainly.

BY MR. SCAROLA:

Q. What kind of information is a public company required to publicly report?

A. For example, they are required to report their balance sheet on a quarterly basis and on an annual basis.

Q. Now what kind of information as it relates to what's on the board does the balance sheet include?

A. The balance sheet is that assets, liabilities and owner's equity. That's what we think of as a snapshot of the company.
It's sort of a what is the company at a particular point in time.

Another statement is the income statement. That's another piece that has to be filed, has to be put out in what are called
10-Q for a quarterly and a 10-K for an annual statement. So that's another statement that has to be put out.

The income statement is how the corporation in many ways, you think of it as how they get from one balance sheet
to another. And it represents the money that they've earned. So they will have the revenues, how much they took in in
money and then the different expenses that they had, and then there would be some subheadings of operating income
and other parts and extraordinary items, and then there would be taxes. And then down towards the bottom it will say
net income, and they'll take that net income, and they'll perhaps pay a dividend, and they'll also divide the net income
by the number of shares to get the earnings per share, EPS. So those are two perhaps of the more important things.
There are other statements.

Q. Are there safeguards that exist in the business world relating to public corporations that are intended to assure the
accuracy of the reporting that relates to these kinds of factors that can have an influence on a company's value?

A. Yes, there are.

Q. Describe those to us, if you would, please.

A. Accountants have a number of different tasks, but one of the things that they're best known for is called auditing.
And an auditor is an accountant who is outside the firm who comes into the firm and looks over the preparation of
those statements I was talking about and that information that look it over and be sure that it has been done properly,
prepared properly, that it's accurate and reflects the actual company as it should. So the purpose there is that what we're
trying to do with those securities laws is to encourage, to allow a fair playing field, level playing field for inv??tors.

If you think about our economy, our economy works pretty well compared to the rest of the world, and one of the
reasons is because of our system of allowing that level playing field.
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Q. Do public companies employ both in-house and outside accountants?

A. Yes, they do.

Q. Do in-house accountants share the same kind of responsibility for accurate reporting of the kinds of information that
impacts upon the value of a company in the equities market?

A. Well, the in-house accountants are employees of the company. They're paid by the company and work there regularly.
They keep the numbers for the firm. They keep the accounting statements up to date and so forth. And then the outside
accountants look over that.

So, yeah, in terms of good business practices, honesty and integrity in those positions is very important.

Q. All right, sir. You told us earlier that there is nothing unusual about one company buying another. Is there anything
unusual about a company using its own stock as part of the purchase price when it buys another company?

A. No. As I mentioned, that's a very common occurrence.

Q. We spoke about revenues, and I think that you gave us at least some understanding of what revenues are. How are
they calculated? How do you calculate revenues?

A. Well, its simplest forms, revenues are the money that comes into the corporation during a particular time period,
during this quarter of the year or this year. It turns out that because accounting is done on what's called an accrual basis,
they make adjustments for, well, this is kind of like it came in or, well, certain rules and regulations will then cause a
revenue to be what's called recognized, placed in that time period or not placed in that time period. And when the actual
money changes hands can be different than when they write down that it actually occurred. And those -- so those rules
are quite specific.

Q. All right. So there are, then, specific rules and guidelines about how a publicly traded corporation is required to
calculate, recognize and report revenue?

A. Yes.

Q. Does the same apply with regard to expenses? Are there specific rules and regulations that apply to how a company
is to calculate, recognize and report expenses and which period in which those expenses are supposed to be delegated?

A. Yes.

Q. Why? Why do rules exist like that about when you've got to report your income and when you've got to recognize
your liabilities and your debits?

A. Well, once again, the system is designed and the purpose of the system is to try to get uniformity of measurement so
that when one company reports something and another company reports something, there's a comparability, you can
compare them, and it's also designed to try to get judgment out of the process. It's not completely out, but trying to
minimize the amount of judgment because they don't want people to have -- introduce biases where they say, sure, we
can count that when, in fact, a reasonable person wouldn't. So those guidelines are designed to protect investors.
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Q. It has already been established in advance of trial in this case, Dr. Emery, that after Sunbeam announced plans to
acquire Coleman, Morgan Stanley agreed to underwrite a $750 million debenture and that Sunbeam needed the proceeds
of that $750 million debenture offering to complete the acquisition for Sunbeam. Why would Sunbeam announce plans
to acquire another company?

A. When you think about the value of the stock, what I tell my students and the way I like to say it is stock prices, stock
values are made on expectations. And what that means is that the value you see is based on the expectations you have
about the future. To form those expectations, you need information. And if a company has information that they think
is positive information that is going to add value to their company, they're going to want to get that information out to
the investing public. And so they would announce that with the idea that, well, we're going to do this, and that would
then be put into those expectations which would be more favorable but would also, in an ideal world, better reflect the
value of the stock.

Q. Do companies also have an obligation to make announcements about bad news?

A. There are some obligations that they have. And, in fact, companies frequently make announcements that are bad
news because they understand that it's going to come out, and when it comes out, it may turn out to be very much more
disruptive and very much more negative than it is if they announced it ahead of time. The idea is sort of to soften the
blow to tell people, well, we know it's bad, but we've been honest, we've told you that it's going to be bad so we want to
tell you upfront. Whereas, if you find out without us telling you, then you may doubt our credibility and integrity.

So, yes, companies do make negative announcements.

Q. Why would a company be concerned about the investing public doubting its credibility or integrity?

A. Well, because that would go into the expectations. Public investing, public might look at it and say, well, we don't trust
these people to run the company. And that could over time develop into a fight over who should run the company. And
you could through the directors, the shareholders could be saying, hey, we don't think this CEO is the right person, we
don't think this team is the right team. The shareholders could even -- could even go out and encourage another company
to buy the company to run it better. And there's -- we refer to that as the market for corporate control. And that has
an impact on value, too, because who can run it the best and extract the most economic value out of it is good for the
investment and, we believe, in a capitalist system ultimately good for society. Because if things run more efficiently, then
we as individual members of that society pay less for those goods and services, so things show up in the store for lower
prices and the services we get we pay less. So the efficiency part is that's just one aspect of it.

Q. The specific factual finding that we are referencing is about an announcement regarding the acquisition of one
corporation by another corporation and the merger of those companies together. Is that the kind of information that
can have an impact on the value of a company stock, both the selling company and the purchasing company?

A. Absolutely. Those sorts of announcements are made frequently, and stock prices react in differential ways.

Q. Let's talk about that, if we could. If the investing public perceives that the purchaser is getting a very good deal in this
acquisition and merger transaction, all other factors being equal, what's going to happen to the stock price?

A. Stock price could go up certainly some or very substantially depending on what the opinion is, what the collective
opinion is.

Q. The same factual finding that we are talking about makes reference to Morgan Stanley agreeing to underwrite a $750
million debenture offering for Sunbeam. You described to us what a debenture is. What is an offering of a debenture?
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A. That's simply the collective set of debentures, of bonds. So each of those bonds may have a face value of $1,000. So
there would be $750,000 of these bonds. Collectively we call that an offering or an issue.

Q. And we know from the statement that Morgan Stanley agreed to underwrite this debenture. And you told us that
what that meant was that Morgan Stanley was buying the debt first and then reselling the debt.

A. Very quickly.

Q. In the open marketplace. Very quickly.

A. (Nodding head).

Q. What is the significance of a particular company being a sole underwriter?

A. If you've ever seen in the newspaper -- I don't know whether you might have seen in some of the financial newspapers
there will be what is commonly referred to as a tombstone. And that will be a listing about a securities offering, like
debenture offering or an IPO we talked about, an initial public offering. And what you'll see is that there are what are
called lead underwriters is a common thing, and there might be one, two, three or more lead underwriters. And then
there will be other investment bankers involved, and there might be 15, 20, 30, 40 or more associated investment bankers
so that there can be, without too much trouble, 30, 40 or more investment bankers involved with an offering.

So to have one investment bank underwrite the whole offering is not really that common. I'd have to look up statistics
to tell you how uncommon it is. When you take stocks and bonds together, it's quite uncommon.

Q. What does it communicate, if anything, to the investing public that a particular investment bank is willing to take on
the sole underwriting responsibility of a $750 million debenture offering?

A. I would interpret that as very very confident. I would interpret that as being -- communicating a confidence that
would be more than usual.

Q. What does it mean in the business world when you talk about a company having a successful turn-around?

A. Well, if you think about a company that might not be doing well, and so if we -- a while ago we mentioned the
airline industry since they're in the news a lot have been struggling. If you took a company, some of them have filed for
bankruptcy, but if you took a company, an airline company that was not in bankruptcy yet but was struggling, it would
be easy to think about that company as being a candidate for being turned around because they would be going down.
Their profits are negative; they're losing money; and they need to turn that around, because, while as I mentioned earlier,
you can lose money for a while, after a while it not only becomes tiresome, but you run out of money. I mean, you go
out of business after a while. Your assets are dissipating.

So to turn it around would be to take a company that was falling and then turn it around and have it rising, and the
rising would be certainly in revenues but even more importantly in earnings.

Q. How would a company engaged in the manufacture and marketing of consumer products go about actually
accomplishing a legitimate turn-around if indeed it's possible to do so?
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A. Well, certainly such things have happened, can happen. If you think about the products and services, you think about
the sorts of innovations that happen, you're used to thinking of innovations in technology, so we think of computers and
cell phones and the like. And that's because we see the changes, the innovations come so quickly.

But even in more standard products, more generic products, more things like appliances, there are improvements that
come. The installation of computers, little computer chips into very standard products.

Think about automobiles. I mean, is an automobile dramatically different than it was 20 years ago? You step into the
automobile and drive it away. It's the same. Well, no it's not the same.

There are technological improvements there. And if you can come up with improved products, products that are better,
then you can improve your market share; you can be the one who's selling that product more than somebody else; you
can make more money on that product. And those are all things that a company that might be doing very traditional
things, they might attempt to do and in some cases be successful at.

Q. So one way you can turn a company around is by competing better on the quality of your product?

MR. HANSEN: Your Honor, I would object to the leading, Your Honor.

THE COURT: Sustained. And we need to look for a place for a break so we get them to the kitchen before it closes.

MR. SCAROLA: Would you like to do that immediately, or would you like to do that in five minutes?

THE COURT: I don't care as long as it's in the next few minutes.

MR. SCAROLA: Okay. Thank you.

BY MR. SCAROLA:

Q. We'll just finish up this area, Doctor, and before quarter of 4:00 we'll take our break.

Dr. Emery, does improving the quality of the products you are selling help a company to turn itself around?

A. I believe that's what I just said.

Q. Okay. And can you tell us, please, whether there are other ways to turn the company around besides competing better
on quality?

A. One could compete better on cost. One could lower the cost. So you could make the same product, sell it for the same
price but make it less expensively, and then you would make more money. You could have fewer people doing the same
job. So instead of having ten employees, if you have eight employees, that would provide a savings. There are a whole
host of financial considerations as well where you might pick up some economic value from making better financing
transactions, having -- doing things more efficiently as it were.

Q. What about improving overhead expenses generally like reducing your work force and closing or consolidating plants
or administrative offices, what kind of impact, if any, could that have on turning a company around?

MR. HANSEN: Objection; leading.
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THE COURT: Sustained.

BY MR. SCAROLA:

Q. Is there any impact at all on a company's turn-around by improving the efficiency of one's operations?

MR. HANSEN: Same objection, Your Honor.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. What else can improve a company's performance so that the company can be turned around besides competing better
in terms of quality and competing better in terms of price?

MR. HANSEN: Same objection, Your Honor.

THE COURT: Overruled.

THE WITNESS: Well, I mentioned a minute ago having ten employees do something and instead having eight. Some of
those employees could be the employees who are actually making the products or doing the service. But many of those
employees may be employees doing other things in the company. They certainly could be what we call overhead, staff
people helping to

support, and you can do that more efficiently.

BY MR. SCAROLA:

Q. Last question before break. How, if at all, does the geographic spread of your market impact upon the ability to turn
your company around?

A. Well, as a general rule, as I'm sure you can imagine, if you have a physically bigger area, it's more difficult. I mean, you
know, there's just no question if you have a concentrated market physically, you can go and check on things. You can
put things together. You're less likely to have multiple warehouses, multiple production facilities. So there's any number
of ways in which if you shrink your geographic coverage, why, it would -- it could help you.

MR. SCAROLA: Good place to stop, Doctor. Thank you very much.

THE COURT: We're going to ask you to meet outside the courtroom at 4:00 o'clock. We still won't talk to you. Don't
talk to anybody about the case. Cafeteria closes at 4:00. If you want to bring in snacks, soda, coffee, tea lollipops, feel free.

THE WITNESS: You like lollipops.

THE COURT: No, they brought in lollipops. (The jury left the courtroom.)

THE COURT: Mr. Hansen, we want to mark the outline we were working on. We can mark this for Defendant's ID.
Whatever the next number is, that's correct.

THE CLERK: That will be 997. (Defendant's Exhibit No. 997 for i.d.)

16div-003193



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 35

THE COURT: Was Mr. Ianno here today?

MR. HANSEN: Mr. Ianno's wife, I believe, had a medical appointment this afternoon.

THE COURT: Okay. That was what I was worried about.

How much longer do you think you'll have, Mr. Scarola?

MR. SCAROLA: I'm learning that I'm estimating very poorly. I'm likely to go through the balance of the afternoon.

THE COURT: Okay. That's fine. Thanks.

MR. HANSEN: We're going to 5:00 o'clock, then, Your Honor?

THE COURT: Well, if he finishes before. If you finish after 4:30, we'll send the jury home and do our motions. If it's
before 4:30, I'll probably ask you to do a bit.

MR. HANSEN: Yes, Your Honor.

THE COURT: Okay. Thanks.

(A recess was taken from 3:49 p.m. to. 4:01 p.m.)

THE COURT: Mr. Solovy, is it your birthday or somebody else's birthday?

MR. SOLOVY: My birthday.

MR. SCAROLA: 75.

THE CLERK: Today?

MR. SOLOVY: No, Sunday.

THE COURT: And you're paying to fly them all up?

MR. SOLOVY: No, my nice client is doing that. Not all. We're just taking some.

THE COURT: That's a little rude.

MR. SOLOVY: Just some, Your Honor. My son said maybe I should cancel, but I have 90 people coming.

THE COURT: Congratulations.

MR. SOLOVY: Thank you, Your Honor.

THE COURT: Are there any birthdays we need to be aware of on your team?

MR. JONES: (Indicating).
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THE COURT: When?

MR. JONES: 28th.

THE COURT: Of April. If we're still here. If not, I'll make a note, Mr. Jones's birthday.

MR. SOLOVY: Mr. Schwartz is April 16th, Your Honor.

THE COURT: Any other April birthdays we need to be aware of?

THE COURT: Mr. Schwartz, we're not going to be in court.

Where's the bailiff? Do we have all the jurors?

THE BAILIFF: No. We have smokers that need to do it.

THE COURT: That's good to know. It tells me we need a little bit longer breaks.

MR. JONES: Explains the lollipops.

THE COURT: You're absolutely right about that. I guess I should have realized that one.

MR. SOLOVY: I didn't want to say it in front of the jurors, but I thought you forfeited your lollipop when you made
that second misprision.

THE COURT: I definitely forfeited my lollipops.

(Jury entered the courtroom.)

THE COURT: Thanks for coming back on time. I hope you enjoyed your break. And we are in the homestretch for
the week.

Okay. Go ahead and take your seats. I'm glad we have lollipops again. Wonderful. Oh, several. Okay. Good.

And we're ready to continue, Mr. Scarola. And thank you. I don't even want to know who got it for me. I don't want
to get prejudiced. Okay. Thank you.

BY MR. SCAROLA:

Q. Dr. Emery, focusing on the expense side, you told us just before the break that servicing a larger geographic market
can be more expensive. Let's focus on the revenue side, and tell us whether there are any advantages to expanding your
market if you were trying to turn a company around.

A. Well, of course if you look at it on the revenue side, having a larger market, if you sell more and can sell more
successfully and overcome the expense of a larger side, larger geographic area, then that would add market, so you
could increase sales, and the question really is whether sales increased more than expenses increased, which direction
is a business decision.
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Q. Okay. So if I understand, then, correctly what you said, you can turn a consumer product company around by
improving the quality of your product, correct?

A. Yes.

Q. You can turn a company around by producing that product more efficiently and being able to sell it at a lower cost?

A. Yes.

Q. You can turn a consumer product company around by selling the same quality product at the same price to more
people?

A. That's correct.

MR. HANSEN: Objection; leading.

THE COURT: Sustained. I'll ask you to disregard the last question and answer.

BY MR. SCAROLA:

Q. Dr. Emery, among the established facts in this case are the following: “Although Morgan Stanley and Sunbeam
previously had advised CPH that Sunbeam sales were running ahead of analysts' expectations for the first quarter,
Morgan Stanley decided not to correct those misrepresentations. Instead, in March 1998, Morgan Stanley assisted
Sunbeam in concealing the problems with Sunbeam's first quarter 1998 sales.”

What I want to first focus on in that finding is the reference to analysts' expectations. What are financial analysts?

A. Financial analysts are people who -- whose job or career is focused on valuation of public companies largely. It's not
restricted to that. It's broader than that. But, generally speaking, these are people who, what we call, follow companies,
so they will have a set of companies that they follow, maybe six, eight, maybe ten companies that they pay close attention
to. And those -- the attention they pay is largely on the basis of financial considerations; what are they worth; are they
doing well; are they doing poorly; are they improving; are they declining; what do we expect their earnings per share to be
for the next period; what do we expect their dividends to be for the next period; what do we expect their revenues to be for
the next period. So analysts would have projections, forecasts and expectations about the future of the company at any
given point in time. And that's what they do is pay attention to those companies. And then they make that information
available. They make that information public. They broadcast that information, what they think about that company.

Q. Who do analysts work for?

A. Well, there's a wide variety of people they could work for. We generally think of them as working for brokerage
houses. That's a particular type of analyst, but that's generally, when we say financial analysts that's one we think of first
is somebody who works for a stockbroker, firm, a brokerage firm.

Q. Why do securities firms employ analysts?

A. It promotes investments, and it promotes the investment community. And when they -- when brokers help with the
sale of stock, a purchase -- a trade of stock, when brokers do that, they generally make a commission so that it promotes
their business.
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Q. And how specifically do analysts go about performing their jobs?

A. Well, in a general sense they gather information.

Q. In what sources?

A. It depends on the analyst, but it can be from almost any source, depending on how an analyst might go after it,
there are many many possibilities. Certainly at a minimum they would look at the financial statements. They would be
estimating market share. They would be estimating sales, future sales, trends in sales. They would be analyzing that type
of data, including, of course, balance sheets and income statements and those sorts of things.

Q. In the 1997, early 1998 time frame in particular, to what extent did analysts place confidence in the honesty and
integrity of public corporations' public financial filings, the documents the SEC requires public corporations to file?

MR. HANSEN: Objection; leading; compound.

THE COURT: Overruled.

THE WITNESS: The general environment has had a significant change since that time period. This is over the last eight
or so years.

BY MR. SCAROLA:

Q. Well, focus specifically on what existed in the 1997, 1998 time frame in terms of the degree of confidence that analysts
placed on public financial filings, the honesty and integrity of such filings during that period of time.

A. Well, post turn of the century there have been a state of very public very large --

MR. HANSEN: Objection; nonresponsive, Your Honor.

THE COURT: Sustained. Why don't you repose the question.

BY MR. SCAROLA:

Q. Sure. Rather than talking about the changes that have occurred, if any, since 1997 and 1998, I'd like you to tell us
the degree of confidence that financial analysts placed in the honesty and integrity of those public financial reports back
in 1997 and 1998, early 1998.

A. They were generally well thought of. They were accepted as being generally true. There were occasionally problems.
If you go back several decades, there might have been one or two notable scandals per decade, but there was a general
acceptance of them as being valid and representative. And there's been an evolution of increasing doubt.

Q. All right, sir. We talked about, then, generally the fact that financial analysts conduct investigations of particular
companies and publicly report on those companies. Did you in the course of your work in connection with this case
review the work of financial analysts as it specifically related to the Sunbeam Corporation in the 1997, 1998 time frame?

MR. HANSEN: I'm sorry, Your Honor, but I object to Mr. Scarola testifying or characterizing testimony.

THE COURT: Overruled.
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BY MR. SCAROLA:

Q. You may answer.

A. I did. I did an extensive investigation of analyst reports over starting in 1996 and through ‘97 and into ‘98, especially
focusing on the last quarter of ‘97 and first quarter of ‘98.

Q. How did you go about doing that?

A. Well, largely this information, although it's not widely known how public it is, it is all publicly available information.
And so you can go to public sources, SEC archives, filings. You can go to Bloomberg, Reuter's, Bridge. There are a
number of different information services which have all of this material available.

Q. All right, sir. And the specific reference included in the statement that we began with when we were talking about,
when we began talking about financial analysts was a reference to analysts' expectations. What is the understanding in
the business world about what analysts' expectations are and the significance that they have?

A. Well, if you recall, I talked about prices being made on expectations. And those expectations are very broad. But
analysts -- And analysts will certainly have those expectations broadened. But to communicate them to the public, they
try to boil them down.

And so, as I mentioned a minute ago, they'll make a projection or expectation about earnings per share, dividends per
share, revenues. They may make a recommendation boiled down to a, you should buy this stock; this is a good buy or
you should sell this stock; this is something you should not own. Those kinds of things boil down into practical terms
the overall expectations that are a little harder to gather. You know, you say, well, I think it's good. Well, how good?
What does that mean?

And so they even go so far as to project stock price estimates. Those expectations, when somebody says expectation,
typically you would be referring to some aspect of that, some specific forecast.

Q. All right, sir.

MR. SCAROLA: May I approach the witness, Your Honor?

THE COURT: Sure. Just make sure Mr. Hansen knows what it is you're showing him.

BY MR. SCAROLA:

Q. Dr. Emery, I'm going to hand you what has been marked for trial purposes CPH trial Exhibit Number 361, and I'll
ask you, sir, whether you recognize that document.

A. I do.

Q. And what is that?

A. This is an analyst report on March 19, 1998. This report was done just after Sunbeam's announcement that they might
come up short in terms of their sales for the quarter.
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Q. So this is an analyst report that came out after the March 19, 1998 press release that's been referenced in the established
facts in this case?

A. Immediately after, because the report starts out saying that it is after that.

Q. All right.

MR. SCAROLA: Your Honor, at this time we would move CPH trial Exhibit Number 361 into evidence.

MR. HANSEN: May we be heard, Your Honor?

THE COURT: Sure.

SIDE BAR CONFERENCE:

THE COURT: What's the legal objection?

MR. HANSEN: Hearsay. It's being offered for its truth. There's no connection to the decision making in this case. It's
being offered on the issue of reliance.

THE COURT: Why don't you show that to Mr. Hansen first.

MR. SCAROLA: 361.

MR. HANSEN: The fact is this is rank hearsay, and it shouldn't come in.

MR. SCAROLA: This is the defendant's list of objections to plaintiff's Exhibits.

THE COURT: Is this the revised one?

MR. SCAROLA: That's the first one.

MR. HANSEN: We have a revised one.

THE COURT: Hold on. Let me get the revised one.

MR. SCAROLA: Here's the revised one.

MR. HANSEN: I need to see it.

MR. SCAROLA: You want to show it to Mr. Hansen first?

MR. HANSEN: Hearsay. We have a hearsay objection.

THE COURT: That's the new one.

MR. SCAROLA: That's the new one.

MR. HANSEN: It's clearly hearsay.
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THE COURT: Okay. -- I'm sorry. Go ahead.

MR. SCAROLA: Our position is those objections are untimely. This was the timely filed list of objections. This document
isn't being offered to prove the truth of the matter asserted but, rather, to prove the nature of the statements made at
the time.

THE COURT: Then what's the relevance?

MR. SCAROLA: The relevance is that this was part of the body of information that was available to anyone, including
Mr. Perelman and those persons who were advising him. And, in fact, the evidence will show that it was taken into
consideration by Mr. Perelman and those that were advising him.

MR. HANSEN: Your Honor --

THE COURT: What --

MR. HANSEN: When Mr. Perelman testifies, if he's going to lay a proper foundation, that's a different story. The
fact someone else had seen it is confusing and prejudicial to have the record include this kind of testimony. It's wholly
immaterial.

THE COURT: Are you handing me something you need to supplement your argument or is it simply meritorious?

MR. HANSEN: This clearly shows our objections. Someone handed me a copy.

THE COURT: This is the new one?

MR. HANSEN: Yes.

THE COURT: Okay. I would -- I understand at this juncture I would overrule this objection. I think, quite honestly,
the only one that's memorialized there that we need to talk about is the hearsay objection. And I think clearly something
like that that could have been cured was waived.

MR. HANSEN: Is the ruling, Your Honor, that we failed to designate the objection timely?

THE COURT: Yes on this one. I'm not even getting to whether the objection is meritorious, because hearsay is the type
of thing that could have been cured had they been timely notified of it. I understand we'll argue this more fully today
when we're done. They could have gone to the author and figured it out.

MR. HANSEN: The author would have had to testify.

THE COURT: Right.

END OF SIDE BAR

THE COURT: It is accepted into evidence as what number, Mr. Scarola?

MR. SCAROLA: I believe 361, Your Honor. I believe I handed the court a copy.
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THE COURT: I do. Do you have it?

THE CLERK: Yes.

(Plaintiff's Exhibit No. 361 in evidence.)

MR. SCAROLA: Exhibit 361. May I proceed?

THE COURT: Yes, sir.

MR. SCAROLA: Thank you. Tim, would you please put that up on the board?

BY MR. SCAROLA:

Q. Dr. Emery, first, if you would, please, just tell us whether the general formatting of this report is typical of the kinds
of publications that analysts do with respect to a company.

A. Yes, there's nothing unusual about this.

Q. All right. And where is it that we find the date of this particular report?

A. You see it up in the right-hand corner.

Q. All right. And it is identified as a report with regard to Sunbeam Corporation; is that correct?

A. Yes.

Q. Okay. And just sort of take us through this report, if you would, and point out to us what is significant with regard
to this report.

A. Well, you can think of this a little bit like an article in the newspaper. There's headlines and subheadlines. If you look
where it says Sunbeam Corporation and right below that it says sort of the subheading, it summarizes what the opinion
is. First quarter sales may fall short, in other words, that first quarter sales are going to be less than expected. They may
be less than expected, but for reason we can live with long-term view unchanged.

Q. So L-T is?

A. Long-term.

Q. Common abbreviation for long-term?

THE COURT: Mr. Scarola, let me stop you there for a moment. Just for your peace of mind for your deliberations, you
will have every item accepted into evidence with you. We just want you to be able to review it now.

Go ahead.

MR. SCAROLA: Thank you very much, Your Honor.

BY MR. SCAROLA:
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Q. Continue on, if you would, Dr. Emery, and take us through this report. How do we know, for example, this was
issued after the March 19 press release came out?

A. Well, if you go immediately to the text where it says investment conclusion, you go -- just start reading, “Prior to
the opening of the market on March 19, Sunbeam announced that its first quarter sales growth might come up short
of the mid team's street expectations.”

Q. Stop right there. What are street expectations? We talked a little bit about analysts' expectations. What are street
expectations?

A. Street refers to Wall Street. But more broadly what it really means is the investment community. It's sort of the well-
informed investing public would be sort of the professionals in investing. So that would be other analysts as well as this
analyst, Scott Graham.

Q. Now, again, what is the significance of information that first quarter sales might come up short of the mid team's
street expectations?

A. Well, it gets back to what I said earlier about if you have news that is bad news, you may want to get that out to the
public to be, to give the impression of honesty. And I think as we read now we'll see this analyst explicitly says just that.
But what they're wanting to do is they're wanting to say, look, don't hold us to those expectations because it turns out we
might not quite make that. So we might be a little short. Here are the reasons why. Then they try to explain why being
short is not that big a deal. So it's designed to soften the blow.

Q. Okay. Now this particular report is coming from a man by the name of Scott Graham; is that correct?

A. I said that earlier.

Q. Now, did you review generally analysts' response to the information that was coming out about Sunbeam in
connection with this March 19, 1998 press release?

A. I did.

Q. And were Mr. Graham's published reactions to that press release an atypical, unusual in terms of what you saw in
the other analyst reports that you reviewed?

MR. HANSEN: Leading.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. How did Mr. Graham's reactions relate to the other reactions you reviewed?

A. It was within the range of those reactions. It was perhaps -- Let's see how to put this. It -- if you -- the average reaction
was, yes, this isn't a big deal. There was, I believe, if I remember correctly, there may have been one and half a dozen or
more that said, well, it's not that big a deal. And that would be about as negative as it got. And it sort of ranked from
there, I think that was one that said it that way. This might, might not be that big a deal. So it had sort of a neutral --
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and I think that, in fact, the recommendation was sort of a, the bottom line recommendation was wait and see. That
was the most negative.

It ranged from that up to --

MR. HANSEN: Objection. This is all hearsay. I object to this hearsay.

THE COURT: You want to argue it or not?

MR. SCAROLA: I don't.

THE COURT: Sustained.

MR. SCAROLA: Thank you, Your Honor.

BY MR. SCAROLA:

Q. Dr. Emery, did you review analyst reports starting back in 1996 with regard to Sunbeam?

A. Yes, I did.

Q. And how frequently are reports like this published by analysts concerning generally companies like Sunbeam? How
often do they come out?

MR. HANSEN: Objection; leading.

THE COURT: Overruled.

THE WITNESS: It varies, but I'm -- I'd have to look back at my report to get an exact number. I don't remember, but
maybe we had -- we tracked 30, 40. I don't precisely remember what the number was that we looked at. But...

BY MR. SCAROLA:

Q. 30 or 40 over what period of time?

A. Over the year and a half or year.

Q. Okay. I'm going to hand you a copy of your report.

MR. SCAROLA: May I approach the witness, Your Honor?

THE COURT: Yes.

MR. SCAROLA: Thank you.

THE COURT: I assume, Mr. Hansen, you have one in front of you.

MR. HANSEN: (Nodding head).
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THE COURT: Okay. Thanks.

BY MR. SCAROLA:

Q. To the extent it's necessary for you to refresh your recollection from reviewing that report, please feel free to do so.
But before we do that, just tell us what that document is, if you would.

MR. HANSEN: Your Honor, I'd request that if the witness wants to refresh his recollection it be made clear as opposed
to just testifying from the report.

THE COURT: I would agree first I think he would need to testify he couldn't recall. But right now I think we're just
saying what is that.

MR. SCAROLA: That's what we're saying right now. He just said he couldn't recall the precise number, which is why
I handed it to him. He said he needed to look at the report.

THE COURT: I think we need to do it question by question.

MR. SCAROLA: That's fine.

BY MR. SCAROLA:

Q. Tell us what that is that you have in front of you, Dr. Emery.

A. This is a report that I wrote for CPH for Coleman (Parent) Holding Company.

Q. Does it reflect the work that you did in connection with this specific case?

A. Yes, it does.

Q. Okay. You told us a moment ago that you couldn't exactly recall how many analyst reports you reviewed. Does the
review of that report refresh your recollection with regard to the number of analyst reports that you reviewed?

MR. HANSEN: Your Honor, objection to the leading and recapitulation of the testimony.

THE COURT: Overruled in this context because I think we got a little offtrack, but we're back.

THE WITNESS: Looks like it was closer to 55 or 60 rather than 40.

BY MR. SCAROLA:

Q. Over what period of time?

A. That was from November 13th, 1996 to late March ‘98, March 24th, ‘98.

Q. Is the review of analyst reports such as those that you reviewed in connection with this matter the kind of activity
in which those within your profession would engage, and are these reports something that your peers would commonly
rely upon in conducting evaluations of a company's performance during a particular period of time?
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MR. HANSEN: Objection; compound and leading.

THE COURT: Sustained on both.

MR. SCAROLA: Both.

BY MR. SCAROLA:

Q. Tell us, please, if you would, please -- Tell us, please, Dr. Emery, what kinds of things those within your profession
rely upon in making judgments about a company's economic performance during a given period of time?

A. There's sort of two levels, things that people like myself would look at. One, it would be the specifics in terms of a
valuation of a company or some specific event connected, such as this. And these are things that one would pay attention
to. These are important information about getting a sense of what the investment community was thinking at this time.
It's a record. It's a historical record in some sense about getting a sense. Because they're not uniform. Each one doesn't
say exactly the same thing. So there's sort of a point of view that one would interpret in this.

The second is in research, in financing, we routinely look at such things as in broad numbers of cases where instead
of focusing on one company and one situation, you're looking across hundreds or even thousands of companies and
situations. And so you would have a massive effort to undertake to look at these things.

Q. Did you in connection with the work that you did relating to this litigation form opinions and conclusions about the
way in which the investing community, Wall Street, was viewing Sunbeam's performance during 1997?

A. I did.

Q. Did you as a consequence of the study that you performed and the work that you did in connection with this litigation
form opinions with respect to the way in which the investing community was viewing Sunbeam's performance prior to
the closing of the Sunbeam Coleman merger on March 30, 1998?

A. Yes, I did.

Q. Are the opinions and conclusions that you formed opinions and conclusions that you hold to a reasonable degree
of certainty within your area of expertise?

A. Yes, they are.

Q. Let's start, if we could, please, with the year 1997. And based upon the study that you did, including your review of
some more than 50 financial analyst reports relating to Sunbeam, explain to the ladies and gentlemen of the jury how
Wall Street perceived what was going on at Sunbeam during 1997?

MR. HANSEN: Objection; leading.

THE COURT: Overruled.

THE WITNESS: By 1997 Sunbeam and when the then CEO, Albert Dunlap, as the spokesperson had announced a plan
to turn the company around, and that was started in the late ‘96 period when they started announcing what --

MR. HANSEN: I object as nonresponsive. This is something different.
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THE COURT: Sustained. I'll ask you to disregard the last answer. Can you repose the question?

MR. SCAROLA: I certainly will.

BY MR. SCAROLA:

Q. What we want to focus on rather than the underlying events at this point is Wall Street's perception of those events.
How did Wall Street perceive Sunbeam in 1997?

A. As a company that had embarked on a turn-around.

Q. As 1997 progressed, how did Wall Street perceive the progress, if any, that Sunbeam was making in that turn-around
process?

A. One of the things we look at is the stock price. And if you -- if we track the stock price, we go back and look at the
stock price, you'll see that the stock price was climbing over the year 1997, which would be absolutely consistent with
the idea that the investment community was viewing this very favorably.

Q. To what extent did your review of the analysts' reports corroborate what you interpreted from the rising stock price?

A. They were --

MR. HANSEN: Objection; leading.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. To what extent, if any, did the review of the analyst reports corroborate or contradict what you viewed based upon
the rising stock price?

MR. HANSEN: Same objection. Same question.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. Was there any relationship at all between the analyst reports that you reviewed and the conclusions that you drew
from the rising stock price?

A. They were entirely consistent.

Q. As 1997 progressed into the fourth quarter, how did Wall Street perceive Sunbeam Corporation?

A. As we got into the fourth quarter of ‘97, there were some questions that were raised about whether the return, whether
the turn-around was quite as good as it might have been initially perceived. And there was some, I don't want to say
reversal, but there was some plateauing of stock value. There was, there was a general thought of, well, okay, we've
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revalued the company to incorporate this turn-around. Fine. We think it's revalued. Is this really truly going there? That
was in the stock price.

The analyst reports were still quite favorable at that point. And so there was that, that level of agreement going on.

Q. We know from the findings of established fact that in February of 1998 an announcement was made concerning the
merger of Sunbeam and the Coleman Company. I think it was February, perhaps early March.

A. It was February.

Q. February. Thank you. How did Wall Street view the news of that merger?

A. That was viewed favorably as witnessed in a stock price jump. In reaction to the announcement, the stock price
jumped up within the next day.

Q. How did financial analysts view the news of that merger?

A. That was also viewed positively by financial analysts.

Q. What kinds of recommendations were financial analysts making with regard to the purchase of Sunbeam stock at
that point in time?

MR. HANSEN: Objection.

THE COURT: Did you want to respond?

MR. SCAROLA: I'll just rephrase.

BY MR. SCAROLA:

Q. You had told us there were strong buy/sell recommendations that were being made in March of 1998 with regard to
Sunbeam. Were those strong buy recommendations by Mr. Graham unique based upon your review?

MR. HANSEN: Objection, Your Honor. Same problem, them just incorporating the testimony and repeating.

THE COURT: Did you want to argue?

MR. SCAROLA: I don't.

THE COURT: Let's move on, then.

MR. SCAROLA: Thank you very much.

BY MR. SCAROLA:

Q. What do strong buy recommendations from financial analysts do in terms of influencing the price of a stock, if
anything?
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A. Well, there's a -- there's a positive relationship between it. It's certainly not perfect. So you see sometimes where
analyst reports can be positive, but the stock does not continue to rise. But there's certainly going to be a positive
relationship between those two. The analysts spend their entire working day focused on these questions. They come up
with a recommendation. Some of the investment community is also spending their entire day, but most of the investment
community is not spending their entire day on this question.

So they will be paying attention to what the analysts say, not necessarily accepting every piece of it. But we do look at
things -- and one of the things that people in my position look at when we do research is we look at what we call consensus
opinions from the analysts. So if you have all the analysts saying the same thing like buy this stock, that's a favorable
consensus. You could have all of them saying sell this stock. That would be an unfavorable consensus. Sometimes you
get a very mixed, and there's really not a consensus, it's kind of a mixed recommendation.

But we look at those things to -- and try to assess them. But when they're all positive, that generally, it's not too likely to
see stock price movement without special new information, significant new information. It's not likely to see stock price
movement that would be significantly at variance with the analysts' consensus.

Q. Did you form an opinion to a reasonable degree of certainty within your area of expertise as to whether there was a
financial analyst consensus with regard to Sunbeam in that period of time leading up to March 30, 1998?

MR. HANSEN: Objection, Your Honor. That's going to call for hearsay.

THE COURT: Do you want to argue it?

MR. SCAROLA: Yes, Your Honor.

THE COURT: Why don't you guys come on up.

SIDE BAR CONFERENCE:

THE COURT: I assume the argument is just that to -- all he did is take a bunch of analyst reports and say they mostly
pointed it out, and it's based on hearsay. What's the response?

MR. SCAROLA: The response is Dr. Emery told us one of the things that those within his area of expertise do is routinely
examine materials to determine whether consensus exists and form opinions as to whether such a consensus exists. I
think it's entirely appropriate for him to testify within his area of expertise as to whether he concluded to a reasonable
degree of certainty within his area of expertise whether a consensus existed among analysts at that time.

THE COURT: I would sustain the objection. Obviously you can't give him the data he relied on and get around the
hearsay rule.

END OF SIDE BAR

MR. SCAROLA: Your Honor, excuse me. I'm sorry. May I approach again?

THE COURT: If Mr. Hansen is coming up.

MR. SCAROLA: Sure.

SIDE BAR CONFERENCE:
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MR. SCAROLA: I really overlooked the fact this information was not being introduced for the truth of the information
but only with regard to what was being said at the time. It is the fact of the information, not the truthfulness of the
information.

MR. HANSEN: I believe there's been a ruling, and, in fact, it's only relevant if truthful. If it's not truthful, it has no
significance. Even if it's truthful, it can't come into evidence because Mr. Perelman didn't see it.

THE COURT: In all honesty, it's still hearsay. He doesn't have the stuff in front of him. He's saying what do these
things say.

MR. SCAROLA: He's saying what his opinion was as to whether there was a consensus.

THE COURT: If you want to pull them out and say I'm not relying on hearsay; I'm just saying what they say, that's
fine. He couldn't have read them all even if they're not being offered for the truth of the matter asserted and simply say
this is what was said.

MR. SCAROLA: That's fine.

MR. HANSEN: Even if he did it that way, if he took a bunch of reports which are hearsay and said, okay, I've looked
at them, they all say such and such, that's hearsay. These are somebody else's out-of-court statement.

MR. SCAROLA: I'll just introduce them.

MR. HANSEN: I don't believe he can.

THE COURT: Absent something that shows plaintiff relied on them, I don't know that it's relevant.

MR. HANSEN: It's also prejudicial.

MR. SCAROLA: I will represent to the court that there be testimony that the plaintiff relied upon the consensus of
analyst reports as reported to him by Mr. Gittis and others within his organization.

THE COURT: Then I think Mr. Gittis and others in the organization need to specify what they looked at.

MR. SCAROLA: Okay. Thank you.

END OF SIDE BAR

BY MR. SCAROLA:

Q. Dr. Emery, to whom are analyst opinions, expectations and recommendations communicated?

A. The general public.

Q. How?

A. I think I noted earlier they're sent out in a variety of ways. Sometimes they appear in places like the Wall Street
Journal, but they're certainly available through financial information services such as Bloomberg, Reuter's, Bridge. You
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know, you can go to a brokerage firm and get -- I mean, if you go to a brokerage house or you have a broker, they'll
make the information available to you, not a problem.

Q. Okay. You did tell us earlier that the manner in which you gathered these reports was by doing research with entities
like Bloomberg, but to be clear, these reports can be obtained contemporaneously back in 1997 and 1998 by any member
of the general public that wants to get them; is that correct?

A. Precisely.

MR. HANSEN: Objection; leading.

THE COURT: Sustained.

MR. SCAROLA: It was only by way of summarizing the testimony. Thank you.

THE COURT: I'm not entertaining a motion for rehearing, Mr. Scarola. Thank you.

MR. SCAROLA: Thank you.

BY MR. SCAROLA:

Q. What is an institutional investor, Dr. Emery?

A. Institutional investors are people who manage other people's money. So, for example, we may have a retirement
pension plan, and there may be people who are managing that money for us. Those people are institutional investors.
They are institutions that manage that money. So they're not managing their own money; they're managing somebody
else's money, but they're making decisions about which stocks to buy, which bonds to buy, which ones to sell.

Q. What role, if any, do the opinions of industry analysts, financial analysts have in influencing that decision-making
process by institutional investors?

MR. HANSEN: Objection.

THE COURT: Can you give me a one-word one, or do we need to talk about it?

MR. HANSEN: Beyond the scope.

THE COURT: Do you want to come up if you feel you need to argue it? That's great.

SIDE BAR CONFERENCE:

THE COURT: I assume when you said beyond the scope, you meant the report.

MR. HANSEN: Absolutely. There's nothing in any opinion about this. We're levels away from anything he came close
to talking about. Now he's going to talk about how this amorphous investment analyst community was influencing some
amorphous group of institutional investors which has no relevance to this case, completely prejudicial.

THE COURT: Did he opine on the effect of analyst reports on institutional investors?
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MR. SCAROLA: My first response is that this is exactly one of the questions provided to opposing counsel earlier when
he was given an opportunity to object to any questions to which he chose to object to.

THE COURT: That's fine. I did not find that to be an exclusive list. What else?

MR. SCAROLA: That this opinion is apparently a part of the opinions expressed in that report.

THE COURT: Sustained.

MR. SCAROLA: Thank you.

END OF SIDE BAR

MR. SCAROLA: May I proceed, Your Honor?

THE COURT: Yes, sir.

BY MR. SCAROLA:

Q. Do financial analyst reports get distributed to and reviewed by institutional investors?

MR. HANSEN: Objection, Your Honor.

THE COURT: What's the legal objection? One word. Two words.

MR. HANSEN: Same objection as before.

THE COURT: That I would overrule. You can answer that one, sir. Do you remember it?

THE WITNESS: (Nodding head).

THE COURT: Okay. Thank you.

THE WITNESS: In research that I'm currently involved with with colleagues, we have looked at that question in relating
to other work we're doing, and, in fact, one can trace, through large amounts of data one can trace the impact of financial
analysts we're talking about.

MR. HANSEN: Objection, Your Honor. Nonresponsive answer.

THE COURT: Sustained. I'll ask you to disregard the last question. You were answering the question before, which
I had sustained the objection to. You need to listen to the question that's asked and answer only the question that's
asked. Okay?

BY MR. SCAROLA:

Q. Let me refocus you, if I could, Dr. Emery?

A. You want to repeat the question?
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Q. Yes, I will do that. Do institutional -- Excuse me.

Do financial analyst reports get distributed to institutional investors?

A. Yes.

Q. Thank you, sir. When we're talking about one company buying another company, what does the word “consideration”
mean?

A. Essentially that's a broad word for the price paid. So what when I spoke earlier about cash and stock in a company,
those would be consideration.

Q. There has been a finding that the defendant, Morgan Stanley, Incorporated, is a highly sophisticated investment
banking firm that provides a wide range of financial and securities services. In the context of that statement, what is
meant within the business community when an entity or a person for that matter is referred to as a highly sophisticated
individual or corporation?

A. The SEC has specific rules that define the term “sophisticated.” And those rules are designed --

MR. HANSEN: Objection, Your Honor, to legal testimony.

THE COURT: Sustained. I don't know, in all honesty, whether there was any attempt to put those undisputed facts in,
an SEC concept of sophisticated investor.

BY MR. SCAROLA:

Q. What is the general understanding in the business community of what it means to be a sophisticated investor?

A. Knowledge.

Q. Okay. Thank you, sir. That will work.

There has been a finding that Sunbeam filed a bankruptcy petition under Chapter 11 of the Bankruptcy Code in February
2001. From a business rather than a legal perspective, what is a bankruptcy petition under Chapter 11 of the bankruptcy
code?

A. It is a petition filed with the court to allow the company to not pay its bills right away, to not meet its liabilities right
away but continue to operate and then through the court establish exactly what bills will be paid and how the liabilities
will be -- which liabilities and to which extent they will be paid.

Q. What relationship, if any, does the filing of a bankruptcy petition have on the value of a company's stock?

A. It's a very important event. Generally we think of it as being negative, but in many cases by the time it happens it
actually turns out to be positive because expectations have grown so negative that the filing of the bankruptcy petition
is viewed as a positive step in the company's life.

Q. Are there circumstances where the filing of a bankruptcy petition can wipe out shareholders' value in a company?

A. Absolutely.
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Q. Is Arthur Andersen a company that you are familiar with, Doctor?

A. It is.

Q. Were you familiar with Andersen back in 1997 and early 1998?

A. I was.

Q. What kind of company was Andersen back in that time frame?

A. They were one of the major accounting firms, public accounting firms.

Q. And how was Andersen viewed in the business community during that time frame?

A. They were one of the most highly respected of the accounting firms.

Q. From a business perspective, how important is it for a public company to provide honest and accurate information
to its auditors?

A. I believe it's critical.

Q. Why?

A. To go back to what I said about expectations, when you want to form accurate expectations about the future or as
accurate as they can be, you have to have as accurate information as is possible to have.

Q. What significance does the investing community attach to the honesty and integrity of publicly filed statements,
financial statements of public corporations, specifically in the 1997/1998 time frame?

A. They were very important.

Q. Did the investing community in the 1997 and 1998 time frame have a high degree of confidence in the honesty and
accuracy of publicly filed financial information?

A. In my opinion, yes.

MR. SCAROLA: Your Honor, although I'm not quite finished, I'm about to enter a new area. And I'm looking at the
clock. Is it appropriate for us to break here?

THE COURT: Sure, if you're telling me you're not going to finish in the next five minutes.

MR. SCAROLA: I won't finish in five minutes, but I don't have too much more to go.

THE COURT: Okay. You can step down. Thank you, sir. And this looks like a good place to send you home for the week.

Couple things. First of all, for planning

You want to raise your right hand again. Do you swear to tell the truth, the whole truth, and nothing but the truth?
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THE WITNESS: I do.

THE COURT: Thank you. Have a seat.

And is there water? What are we missing? Oh, you guys, I have you so well trained.

Great. Have a seat, sir. Thank you. Does he have water, the witness?

Oh, you have your own water.

MR. SCAROLA: The jury has been very well conditioned, Your Honor.

THE COURT: They are.

THEREUPON,

DOUGLAS EMERY

having been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION (Continued)

BY MR. SCAROLA:

Q. Good morning, Dr. Emery.

A. Good morning.

Q. Dr. Emery, we are here to begin the second semester on our course in business and finance, and I am hoping that we
will complete it in less than an hour, sir, as far as direct examination is concerned.

Before we get back into the point at which we left off, there are a few additional terms that I would like you to define
for us that may become relevant during later stages of these proceedings.

Could you tell us first what the difference is between a holding company and an operating company?

A. The words are pretty much what they mean in terms of operating the company, the operating company actually
does the day-to-day transactions and is in charge of the -- whatever the goods and services are that are being provided.
Whereas, a holding company simply owns the operating company and does not involve itself, typically, in any ongoing
daily conversations.

It's a little bit analogous to the board of directors versus the CEO.

Q. All right, sir.

You told us about the rights that shareholders have to elect members of the board of directors. And in the context of
discussing shareholder rights to vote, what is a proxy?
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A. A proxy is where someone who has the right to vote gives that voting authority to someone else.

Q. Are there different kinds of authority that can be given by way of a proxy?

A. Yes, it could be assigned to a variety of things.

Q. For example, may proxies be restricted for a particular purpose or purpose issues?

MR. HANSEN: Objection, leading.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. To what extent, if any, may limitations be imposed upon proxies?

A. Like any contract, you could write it in any way you so chose. So anything that the parties agreed to about timing
or issues or anything else would be feasible to have.

Q. We know from the discussion that we have had already about the established facts in this case that one of the
components of the consideration paid by Sunbeam for Coleman (Parent) Holdings' 82 percent interest in Coleman was
the assumption of debt.

And I'm not sure that we specifically covered that phrase in our earlier discussions.

What is assumption of debt?

A. If you recall, debt is a legal contract to owe money. To assume that would be to take it over and take it on as your
liability. So the liability to pay the money would pass from one company to the other. The one who is assuming it would
actually take responsibility for it, pay off the debt.

Q. The factual findings that have been made in advance of trial include a finding that after a consistent pattern of
declining earnings on the part of Sunbeam during 1995 and 1996, Sunbeam's board of directors hired Mr. Al Dunlap
as Sunbeam's new CEO. The established facts, then, are that, quote, claiming to be engaged in a clean-up of Sunbeam's
financial problems, Dunlap recorded artificially high reserves and booked expenses that should not have been recorded
until later periods.

I want to ask you some questions about some of the words that are used in that particular finding.

What are reserves?

A. Reserves are monies that are set aside in anticipation of an expense or liability that will have to be paid later in the
future.

Q. Are there rules and guidelines that apply to setting up reserves in proper amounts?

A. Yes, there would be quite a number of them.
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Q. And are those rules and guidelines matters that fall into the area of expertise of the people who sit in the forward-
looking seats or the people who sit in the backward-looking seats?

MR. HANSEN: Objection.

BY MR. SCAROLA:

Q. That is, are they finance matters or accounting matters?

MR. HANSEN: Objection to continued leading.

THE COURT: Overruled as to that one. Go ahead.

THE WITNESS: They fall under the accounting rubric.

BY MR. SCAROLA:

Q. All right, sir. Do both inhouse and outside accountants share the job of properly applying those rules and guidelines?

A. Yes, they do.

Q. Are there -- the details regarding the rules and guidelines, since they are the backward-looking seats people's job, is
that something that you consider yourself to be an expert in?

A. No, I am not an accountant.

Q. So you know that such rules and guidelines exist, but the application of those rules and guidelines is somebody else's
job?

A. I do not study the specifics of those.

Q. What does it mean for reserves to be artificially high? Is that a concept with which you are familiar?

A. Yes.

Q. And what does that mean?

A. It means that the people who were setting aside the reserves may have an idea of how much they are, but they
deliberately set the amount aside to be larger than what they really think it's going to be. They want to have it be larger
than what it turns out to be.

Q. What is the significance to the investing community when financial reserves are intentionally distorted in that fashion,
set at artificially high levels?

A. Well, it gets back to the information that we've talked about previously, the information flow. If you believe that the
amount set aside is appropriate, that's -- you have some information, but if you believe it was appropriate and, in fact,
it's artificially high, then that hurts your ability to understand what's going on.
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Q. Now, the second part of that statement that we began with makes reference to the fact that Mr. Dunlap recorded
artificially high reserves and booked expenses that should not have been recorded until later periods. Let's focus on that
second half.

What does it mean to book expenses?

A. It means to actually, what we call recognize the expense in the time period. So accounting is done on an accrual basis
where there are rules and regulations for recognizing things. And it doesn't always follow on the exact exchange of cash
or money. And so if they recognize -- claim an expense in one period that is ahead of another period, then that distorts
the statements.

Q. So there are rules and guidelines, not only that apply to establishing reserves, but that also apply to when expenses
are to be properly booked?

A. Yes.

Q. Do both inhouse and outside accountants share the job of properly applying those rules and guidelines that relate
to booking expenses?

A. Yes, they do.

Q. What is the significance of improperly booking expenses?

A. Well, as I said, it distorts things. It will make the earlier period -- if you anticipate an expense, it makes the earlier
period have a lower net income or earned profit, and then the subsequent period have a higher net income or profit. So
the effect is to shift profit from one period forward.

Q. And by anticipating an expense, you mean paying expenses that really belong in a later period in an earlier period?

A. Right.

Q. How can overstated reserves be used to increase a company's income in a later time period? How does that work?

A. The concept is very similar. If you think you're going to have an expense and you put down that it's larger than it
really is, and later on you can -- as you reverse that it will make it also look like you had more profit in the later period
rather than the earlier period, less in the earlier.

Q. Is the term cookie jar reserves a term that you are familiar with?

A. Yes, it is.

Q. Why are overstated reserves called cookie jar reserves?

A. This goes back to many years ago when there were people who saved money in a cookie jar. And they would put
money aside in a cookie jar for things that they needed. It's a depression era, or perhaps even earlier, term.

Q. And what happens to the money once it goes into the cookie jar?

A. Then they have -- it's like a savings account. They have the ability to take it out when they think they really need it.
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Q. How do bill and hold sales affect a company's future sales?

A. It's actually a similar sort of thing, except the profit direction kind of goes the other way. If you -- in a bill and hold,
you are getting a customer to say they bought something when, in fact, you're not delivering it, they're not paying for it.
I mean, they're sort of agreeing to buy it later. But they're agreeing now so that you can write down that it was sold.

If you write down that it was sold, then you get the revenues for that, and you get the profit for that. So you write that
down ahead of time. And so that has the effect of moving revenues and profits ahead rather than delaying them. Rather
than pushing them forward in time, it brings them back in time.

Q. Explain to us, if you would, please, Dr. Emery, the concept of channel stuffing; what is that?

A. The things we've been talking about when we talk about bill and hold sales, the broader term is channel stuffing. What
that means is you have a distribution channel and you try to get things from your books into the channel. So they're sort
of already set to go. And that accelerates revenues and profits.

Q. If the investing community doesn't know that a company's reported sales for a particular period of time are in actuality
a result of improper bill and hold sales and improper channel stuffing, what significance does that lack of information
have?

MR. HANSEN: Objection, Your Honor.

THE COURT: What's the legal objection?

MR. HANSEN: Leading, and also outside his report.

THE COURT: I would overrule it on the latter.

Can you rephrase it?

MR. SCAROLA: Yes, I can.

BY MR. SCAROLA:

Q. What, if any, significance does it have if the investing community is unaware of the fact that reported sales during a
particular period of time are as a consequence of improper accounting procedures such as improper bill and hold sales
and improper channel stuffing?

A. Once again, it's information that would be incorrect, and that would cause a misvaluation.

In particular, the issue that we get into is there may be the appearance of growth in sales when, in fact, there is no growth
in sales. Growth in sales and growth in profit affects the valuation very -- in a very important way, very important ways.

So the difference between having the same profit, the same revenue every year versus growing profit, growing revenue.
So if, as an outsider, I think that revenues and sales have grown, then I can make a very significant misvaluation of
the company.
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Q. It has been established that, quote, Dunlap further enhanced Sunbeam's income in 1997 by causing Sunbeam to record
a profit of 10 million dollars from a sham sale of its warranty and spare parts business.

In the context of that statement, explain to us, please, what a sham sale is.

A. Essentially, they got one of their distributors, one of their customers who would buy products and then resell them to
customers for parts and warranty work, repair work, they got that entity to pretend to buy that business from Sunbeam
when, in fact, they really were just going to continue to operate in the same way that they had been operating. And they
were not going to actually own that business.

Q. Dr. Emery, how could using fraudulently inflated stock to pay for another company and then merging the two
companies together work to conceal a turnaround fraud?

MR. HANSEN: Objection, leading, and also outside prior opinions.

THE COURT: Overruled on the latter. Can you rephrase it?

MR. SCAROLA: On the leading grounds, Your Honor?

THE COURT: Yes, sir.

BY MR. SCAROLA:

Q. How, if at all, can using fraudulently inflated stock to purchase another company and then merging the two companies
together assist in concealing a turnaround fraud?

A. When one company acquires another, especially when they are sizeable entities, there's a lot going on. And you have
a lot going on in a lot of ways.

You have, as you can imagine, the physical problem of merging distribution channels, employees, and various processes.

You have the attitude problem called the culture, corporate culture.

But you also have the accounting problem of putting those things together to keep track of everything. You've got two
separate books. You have to put them together.

In each of those instances when that happens, there's tremendous amount going on. And there also can be additional
charges taken for what's called restructuring or, you know, the merger itself. There can be additional charges that are
taken. In that process it becomes much easier to lose track of what's going on. It becomes very difficult to really track
what is coming from one entity, what is coming from the other entity originally, after you've put them together.

So essentially, you're much more able to hide things. And so the fact that you might have been doing poorly, the acquiring
firm might not have been doing as well as it had people believe, it would then -- could use the acquired firm to cover up,
basically, that fact -- the fact that there had been fraud.

Q. Dr. Emery, I'm going to read you another sentence from the established facts.

MR. HANSEN: Can I object and approach, Your Honor?
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THE COURT: Sure.

(A bench conference occurred as follows:)

MR. HANSEN: Very briefly, I'm moving for a mistrial. This witness has now given further prejudicial testimony where
he embellishes on the findings, speculate as to causes and motive. None of this was disclosed in his report. It's improper
embroidering on the facts the Court has determined to be applied in this trial. We can't cross-examine. We can't challenge
the facts, which are not facts, as we all know. And we can't possibly get a fair trial.

This expert has not disclosed his opinions, is not competent to speculate as to a particular fraud. He's allowed to get up
and bolster the Plaintiff's position, using loaded words like “cover-up,” “hide,” based on a report that indicated no such
opinion. There is no way Morgan Stanley can get a fair trial in this courtroom, and I move for a mistrial.

THE COURT: What's the response?

MR. SCAROLA: I rely on all arguments previously made.

THE COURT: I would deny the mistrial. As I said, I think it's fair that the jurors understand the statements in Exhibit
A, which I think is what he is explaining.

MR. HANSEN: Your Honor, if I could comment.

THE COURT: No, because I've ruled.

MR. HANSEN: That's not what this witness is doing. He's speculating as to motive. The most recent testimony is what
is the motivation people would use -- that's not defining terms. It's speculating a level beyond defining terms; therefore,
the record should reflect.

THE COURT: The record has his testimony.

(The bench conference ended.)

BY MR. SCAROLA:

Q. Dr. Emery, as I began, I'm going to read another sentence from the established facts, and that sentence uses the term
restructuring charges. And I want you to tell us what restructuring charges means in the concept of these established facts.

Quote, Morgan Stanley's strategy would allow Dunlap to take massive restructuring charges purportedly related to the
acquisitions and thus create more cookie jar reserves that could be tapped to bolster the future earnings of the combined
companies.

What does restructuring charges mean in that context?

A. We talked about the reserves in anticipation of expenses to turn the company around. In this case it would be
anticipating expenses to merge the companies, to restructure. And those -- if you took more than what you actually had,
that would allow you to actually then have more cookie jar reserves.

Q. Could you give us some examples of what sort of restructuring charges would be anticipated legitimately in the merge
of two companies engaged in the sales of consumer products?
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A. I would go back to what I said just a minute ago. I mentioned three different types of expenses. One is physically
merging things, and there would be charges -- moving charges, as simple as that. Two, there can be corporate culture
issues and personnel issues. So there might be employees who are let go, and there would be severance packages and
other things to help those employees find another job. And third, there would be much of the paperwork involved with
merging things. All of those have legitimate costs associated with them.

Q. Among the established facts is that, quote, Morgan Stanley provided CPH with false 1996 and 1997 sales and revenue
figures for Sunbeam as well as false projections that Sunbeam could not expect to achieve.

What are projections in the context of that factual statement?

A. We talked last Thursday about expectations and financial analysts and the market and so forth. In addition to that,
companies actually announce and publicize what their expectations are in connection with their revenues, their earnings
per share, profits, so forth. They publicize their expectations, and those are typically referred to as projections, forecasts.

Q. Is the publication of projections something that occurs as a matter of routine for public companies?

A. It's very common, yes.

Q. Why? Why do public companies put out to the public in general what their expectations are concerning their financial
performance?

MR. HANSEN: Objection, leading, calls for speculation. Outside report. And may we approach?

MR. SCAROLA: I'll withdraw that question, and perhaps we can avoid another trip to the bench.

MR. HANSEN: Actually, if I might approach anyway, Your Honor.

THE COURT: Sure.

(A bench conference occurred as follows:)

MR. HANSEN: Very briefly, I neglected to mention when I was last here that Your Honor had previously issued a ruling
on the motion in limine prohibiting this witness from describing motive. That testimony should be struck. I move to
strike his testimony with respect to motive concealing improprieties through merger, because that was indeed testimony
describing motive per Your Honor's prior ruling.

MR. SCAROLA: My only response is that Mr. Hansen mischaracterizes the testimony. Neither the question or the
answer related to motive.

THE COURT: It's a motion for rehearing, which I would deny.

(The bench conference ended.)

THE COURT: You're going to pose a different question, Mr. Scarola?

MR. SCAROLA: I am.
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I'm actually going to rephrase it in a way that I hope is not objectionable.

BY MR. SCAROLA:

Q. Do a company's financial projections impact on the value of the company?

A. Yes.

Q. How?

A. It's back to the flow of information that we've been talking about. The information -- a company wants to get out
information. In an ideal world they want people to understand what they're doing, they're doing good things and what
the value of those things are. And to do that, they want to make information available to the public, to the extent that it
doesn't hurt them competitively, they would like to have the full value of what it is, you know, they're doing. So they'd
like their stock price to reflect the future that they see.

Q. Do companies also sometimes project bad news?

A. Again --

MR. HANSEN: Objection, leading. May I have a standing objection to all testimony beyond the scope of the witness's
report so I don't have to continuously object?

THE COURT: I think that objection was already globally lodged. I would sustain it on leading.

Do you want to rephrase it?

MR. SCAROLA: Yes.

MR. HANSEN: Does that mean I'm permitted to have a standing objection, Your Honor?

THE COURT: Yes, I think we covered that last week was my recollection. If not, that's fine.

MR. HANSEN: Thank you, Your Honor.

BY MR. SCAROLA:

Q. What statements, if any, do companies make projecting unfavorable news in the future?

A. Again, it has to do with the flow of information. One of the things that is often viewed negatively for a firm is to have
a shock that is negative to the markets, one of the reasons that bad news is frequently not given while the markets are
operating. You'll hear that a company announced a much lower earnings after the market closed or that they announced
that they anticipate lower earnings after the market closed. What they're trying to do is to have a more even flow of
information and have the investment community have a level playing field so they have the information they need to
make whatever investment decisions they choose to make.

Q. Dr. Emery, I want to ask you please to explain and define some of the terms used in the following statement from
the facts established in advance of trial.
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Quote, Morgan Stanley presented Sunbeam's board with Morgan Stanley's opinion on the value of Coleman. Using a
discounted cash flow analysis, which Morgan Stanley represented was the best gauge of stand-alone economic value and
the best method of capturing the unique value of Coleman, Morgan Stanley valued CPH's Coleman stock at a range
of $31.06 to $53.24 per Coleman share. CPH's 44,067,520 Coleman shares were worth, therefore, between 1 billion 369
million dollars and 2 billion 346 million dollars.

That's the end of the statement

Let's break that apart. What is a discounted cash flow analysis that Morgan Stanley used to come to those values of
CPH's interest in Coleman?

A. One of the ways I explain this in class is, if you think about a certificate of deposit, many people have heard of a
certificate of deposit, it's a way of saving. And you take an example where the bank is saying, if you will give us some
money today, we'll give you a thousand dollars three years from today. The question becomes, how much money do
you have to give them today?

So let's suppose you give them 780 dollars, but then three years from now they give you a thousand dollars. So the 220
dollar difference is the interest you earn. If you take that interest and break it down into a yearly interest, discounted
cash flow analysis uses the same process, only it thinks about it in an opposite way. Instead of I'm investing 780 and
getting a thousand, we think of it as, I expect to get a thousand in the future. That would be the earnings that Coleman
expects to make, and we want to know what are those worth today.

We know from the example I just gave you that a thousand dollars three years from today might be worth 780 dollars
today. So that would be a discount on the cash flow. So that's why we call it discounted cash flow analysis.

We do that to all of the future cash flows to find out what they're worth today.

Q. The statement tells us that that discounted cash flow analysis was used to come to a stand-alone economic value of
CPH's ownership interest in Coleman.

What is a stand-alone economic value of a corporation?

A. Well, if you recall, we talked last time about combining companies with synergies when there might be synergies. The
stand-alone value is without those synergies. It's just by itself as it now stands.

Q. Why do investment banks report to the board of directors of a client about their evaluation of a merger partner on
the opposite side of the negotiating table?

MR. HANSEN: Objection, no foundation, no basis. Calls for speculation.

THE COURT: Overruled.

THE WITNESS: As we mentioned last Thursday, investment bankers' role is typically to facilitate a transaction. And
so they are helping with that process. They're giving financial advice, part of that advice involves what is this company
-- what do we think this company is worth? The directors would want to know that because they would want to have
an idea of whether they were paying the right price, whether they were getting a good deal for the company or a bad
deal for the company.

BY MR. SCAROLA:
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Q. Moving on to a different area referenced in the established facts. We did already talk about the concept of a debenture
offering.

But what are convertible subordinated debentures?

A. The convertible and the subordinated are modifiers. They add an aspect to the security. The convertible -- let's start
with the subordinated.

Q. Let me ask you to back up even a little bit farther. Just as a reminder tell us again what a debenture is, just before
we start modifying that term.

A. The debenture is a bond which is borrowed money, and it's backed by the full faith and credit of the issuing company,
as opposed to a mortgage bond. So it's a certificate of borrowed money.

The subordinated means that if there are problems, those securities have a lower priority than other debentures that are
not subordinated. Now, as debt they still may have a higher priority than many other securities or things in the company,
but the subordinated refers to their position with respect to other debentures. They are subordinated.

Q. So it's where they stand in line when they get paid their obligation?

A. If there's a bankruptcy type of thing, if there's financial distress, it would be their priority in that case.

Q. Where do debenture holders stand in relation to stockholders or shareholders?

A. They stand ahead of stockholders.

Q. Okay. So we've taken care now of the subordinated part of the modifier.

What does it mean that these debentures were convertible?

A. The conversion or convertible term means that the security owner, the person who owns that security, has that
debenture, has the right to exchange it for shares of stock. In most cases, and in this one, it would be shares of stock in
the same company. So that would mean if they chose to become -- if they chose to, they could stop being bondholders
and become stockholders. And to do that then, the contract has to say, how many shares do they get?

So, for example, if you had a bond that was convertible into 50 shares, then that bond could be exchanged, and in its
place you would get 50 shares of stock for that exchange.

Q. Moving again, Dr. Emery. We know that, quote, Morgan Stanley agreed to serve as the sole underwriter for the
convertible subordinated debenture offering and that the debentures were marketed to investors at a series of road show
meetings and conference calls arranged by Morgan Stanley.

In that context, what is a road show?

A. A road show is when people from the company and the investment bank, when they go out to talk with the investing
public, they will go and talk to particular potential investors, especially institutional investors who manage large funds
and might want to buy the securities. It's basically a sales technique to sell the securities.
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Q. What does it mean to launch a debenture offering?

A. Just like launching a ship. It's when it starts out.

Q. The factual findings include a statement that Morgan Stanley initially planned to sell 500 million dollars worth of
debentures, but the offering was so successful that the size of the offering was increased to 750 million dollars on March
19, 1998, the day of the last road show.

In the investing world, what is the significance of increasing the size of an offering after the marketing of that offering
has already begun, after it's been launched?

A. I believe we talked about this last Thursday. If you think about them in their efforts to sell, if they find out that a lot of
people want them, they can sell many more securities, and that would be a very positive sign that people were interested
in buying those securities, and so they decided to borrow more money and sell more securities.

Q. Another factual finding is this: With Morgan Stanley's knowledge and assistance, Sunbeam prepared and issued a false
press release on March 19, 1998 that affirmatively misstated and concealed Sunbeam's true condition. Morgan Stanley
was fully aware that the March 19, 1998 press release was false, misleading and failed to disclose material information.

What role -- that completes the factual statement.

What role does false or misleading information in a press release play in the investing community's ability to accurately
assess the value of a company?

MR. HANSEN: Objection. This is all calling for speculation.

THE COURT: Overruled.

THE WITNESS: Again, the issue is information. If they have accurate information that investors can make better
estimates and the risk that they take is the risk of market risk, not the risk of fraud.

BY MR. SCAROLA:

Q. Going on. Quote, the March 19, 1998 press release failed to disclose Sunbeam's actual January and February 1998
sales or the true reasons for the poor results. Instead, the press release held out the false possibility that Sunbeam still
could achieve sales of 285 million to 295 million dollars and suggested that if any shortfall occurred, that shortfall would
be due to the fact that certain retailers had decided to defer first quarter purchases to the second quarter.

The press release also assured that Sunbeam at least would exceed first quarter 1997 net sales of 253.4 million dollars.

Now, what I would like you to tell us in relation to that statement, Dr. Emery, is the different financial comparisons
that are referenced in that statement. Could you explain to us the significance of measuring current performance against
different kinds of standards?

A. Well, there are three different measures or benchmarks, comparisons that are --

Q. Let me stop you there then, if I could. If we're going to talk about three different measures, would you be so kind
as to step down and use the board for us again?
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THE WITNESS: One of the benchmarks -- one of the measures that they talk about there is --

THE COURT: I just want to make sure Mr. Hansen can see, you're not blocking his view.

MR. HANSEN: Thank you, Your Honor.

THE WITNESS: One of the things they looked at was, how do the companies measure in a previous parallel period, so
January, February of the previous year, that's one type of comparison.

The second comparison is the financial analysts expectations. We've talked about those. And the financial analysts'
expectations are another type of benchmark or comparison.

And then the third is the corporation's own expectations, which we talked about just a minute ago.

BY MR. SCAROLA:

Q. When we were speaking about projections?

A. Right, projections, expectations.

Q. All right. Now, what is the significance of measuring current performance against those three different benchmarks?
What does that tell us?

A. Well, when we measure it against the past, usually what we're doing is we're looking for, what kinds of changes have
taken place?

When we measure it against financial analysts' expectations, they know what the past was. They're really looking forward.
What is it that we expect to happen sort of going on.

And then the corporate expectations or forecasts or projections, those are within -- from the corporation itself. And,
again, the flow of information becomes very important.

Q. All right. Thank you, Doctor. You can resume your seat again.

MR. SCAROLA: And I'll move this back out of the way, Your Honor.

THE COURT: Thank you.

BY MR. SCAROLA:

Q. Dr. Emery, when we're looking at a corporation which claims to have experienced or accomplished a dramatic
economic turnaround, how important is it to have accurate information to measure against those benchmarks?

A. As I noted a little earlier, it's extremely important, because if you think that revenues and profits are growing, that
gives one impression of value. If you think they're pretty much staying the same, it gives a very, very different impression
of value.

Q. It is an established fact that, quote, Morgan Stanley knew that a full and truthful disclosure of Sunbeam's first quarter
sales would doom the debenture offering which was scheduled to close on March 25, 1998.
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How are those two things connected? How does accurate information about a company's financial circumstances relate
to the ability to sell out a debenture offering?

A. Well, as we noted just a little while ago, when they moved the offer from 500 to 750, that was based on a lot of interest
in investing.

If the investing public found out that things were not as they thought they were, they very well may decide, we don't
want to invest. We don't want to buy securities in this company. And that would have hurt the process.

Q. Another statement of established fact: As Morgan Stanley was fully aware, the written contract between CPH and
Sunbeam gave CPH the express legal right to refuse to close the sale if there was a material adverse change in Sunbeam's
business, results of operation, or financial condition.

Is the phrase “material adverse change” a commonly understood phrase in the business world?

A. I believe it is.

Q. What does it mean?

MR. HANSEN: Objection, calls for legal conclusion.

THE COURT: Overruled.

THE WITNESS: In the business world, if you talk about material, what you're really talking about is, does it matter?
Significance. There are things that are different that don't matter. So it can't be something that doesn't matter.

Adverse, of course, means negative.

And, of course, therefore, what it means is a negative change that matters.

BY MR. SCAROLA:

Q. In the context of discussions about corporations, what is an insider?

A. An insider is someone who is connected to the corporation in some significant way, so an employee would be an
insider.

Q. When an insider buys or sells stock in his or her own company, in the company in which that person is considered to
be an insider, what information is available to the investing public about such purchases and sales?

A. That information goes through the regulatory process. It has to be disclosed on a regular basis. And it is collected
and made available to the public, because it is relevant to what -- to the value of the company.

In our books that we've written, we discuss principles of finance. And our first principle is the idea that people will act in
a self-interested way. And that would be the relevant thing here, would be to watch what people do and not what they
say, another principle called signaling.
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Q. What happens to the ability of industry analysts, Wall Street in general and investors, to judge the true value of a
company, if anything, when a company files fraudulent financial statements and secretly engages in practices such as
establishing cookie jar reserves, using bill and hold sales, recording sham sales, practices channel stuffing, and books
expenses in years in which they are not actually incurred?

A. It damages or completely destroys our ability to establish any sort of accurate value for the company.

Q. What happens to the ability to judge the true value of a company when an investment banker provides the last two
years of information regarding sales and revenues for that company which is materially and substantially false?

MR. HANSEN: Objection, Your Honor. Leading, no foundation. Speculation, undue repetition of matters not in
dispute. I can go on.

THE COURT: Overruled.

THE WITNESS: It's the same sort of thing. It damages our ability to reach any sort of accurate value. It's part of the
information process.

BY MR. SCAROLA:

Q. What happens to the ability to accurately judge the value of a company when that company's investment banker
provides false economic projections that the company has no real expectation of achieving?

A. Again, as we talked, it's part of the valuation process, and that information would hurt -- inaccuracy would hurt your
ability to come up with an accurate value.

Q. What happens to the ability to accurately judge the true value of a company when the company and its investment
banker hide a 60 percent drop in net sales for the same period from one year to the next?

A. Same answer, it damages the ability to have an accurate sense of value.

Q. Among the established facts, Dr. Emery, is this: Morgan Stanley also knew that Sunbeam would promptly replace
Morgan Stanley with another investment banking firm such as the Chase Securities team led by Mark Davis.

What would it mean for one investment banking firm to be replaced by another in the middle of a merger and acquisition
and debenture sale offering?

MR. HANSEN: Objection.

May we approach?

THE COURT: Sure.

MR. SCAROLA: I'll withdraw the question completely, entirely, won't ask it at all.

THE COURT: We're still going to chat, so come on up, Mr. Scarola.

(A bench conference occurred as follows:)
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MR. HANSEN: I believe there had been a ruling previously that this witness was going to explain terms, but not
essentially narrate the complaint in a way that told the story that was embellishing and embroidering on the established
facts. I believe this is all objectionable and beyond that order. I would move to strike the testimony, and ask for a standing
objection at this point forward.

It's contrary to what the Court ordered. before. This is not a definition of terms. This is nothing more than yet the third
salvo of prejudicial repetition of allegations, which is basically all we've done in the case so far, and he's arguing the
issues in the case.

MR. IANNO: It was brought to my attention at the last bench conference that Mr. Scarola was shaking his head in
disgust of Mr. Hansen approaching the bench. I wanted to let the Court know that.

THE COURT: I appreciate that. And if there is any nonverbal communication between any counsel and any of the
jurors, it needs to stop now.

MR. IANNO: But he did it.

THE COURT: I haven't observed anything, but if there is anything, don't do it.

MR. SCAROLA: And I do not concede that any such communication occurred, because it did not.

With regard to the objection that has been raised, there is no pending question right now. So I don't know what the
purpose of the objection is. I cannot agree to a standing objection in light of the nature of the objection itself. It needs
to be posed with regard to specific questions so that it can be judged in its context. And as to the general statement that
has been made, I rely upon prior responses.

THE COURT: Okay. As I said, I think it's fair that the jurors understand what the Exhibit A statement of facts means.
I would assume we're pretty close to being done on direct. How much longer?

MR. SCAROLA: Fifteen minutes.

THE COURT: Okay.

MR. SCAROLA: Do you want to take a break now?

THE COURT: No, that's okay. We'll obviously take a break before cross.

MR. HANSEN: It's improper, embellishing, all beyond the scope of the Court's order.

MR. SCAROLA: What I will try to avoid, so we can avoid trips to the benches, Mr. Hansen needs to stand and say, same
objection, and I'll say, same response. And unless Your Honor wants further argument, we can resolve it in that fashion.

MR. HANSEN: That's a design of Mr. Scarola trying to make me look bad in front of this jury. If I need to make
objections, I'll stand up and --

MR. SCAROLA: Surely Your Honor will know my response will be the same, and I won't need to approach the bench.

(The bench conference ended.)
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MR. SCAROLA: May we proceed, Your Honor?

THE COURT: Yes, sir.

BY MR. SCAROLA:

Q. I'm going on to the next question.

Dr. Emery, the statement of facts include the following finding: Sunbeam's outside auditors already had made it perfectly
clear to Morgan Stanley that Sunbeam's first quarter 1998 sales were a disaster. One of Sunbeam's senior outside auditors,
Lawrence Bornstein, has testified under oath that on March 19, 1998 he told Morgan Stanley's John Tyree that the
statement in Sunbeam's March 19, 1998 press release that Sunbeam would at least exceed first quarter 1999 sales of 253.4
million dollars was not credible.

The statement goes on to say that Mr. Bornstein told Mr. Tyree, I've been to every shipping dock domestically, I've
been to Hattiesburg, I've been to Neosho, I've been to Mexico City, and I don't think these guys can physically ship
this much stuff.

My question to you, Dr. Emery, is this: What purpose would it serve for an auditor to go to a company's shipping docks?
Why would an auditor involve himself in an activity such as that?

MR. HANSEN: Objection, 403, speculation, violation of prior court order.

THE COURT: Overruled.

THE WITNESS: That would be a way of checking on what was going on. It's as simple as auditing to verify that things
are as they seem to be.

BY MR. SCAROLA:

Q. Is that an unusual kind of activity for an auditor to be involved in, actually checking on the ability of a company
to fill orders?

MR. HANSEN: Same objections, plus leading.

THE COURT: I'll sustain it on the last grounds only.

BY MR. SCAROLA:

Q. To what extent, if any, is visiting a company's plant, looking at the capacity of their shipping docks to move product
typical or atypical of what auditors do?

MR. HANSEN: Same objections, including leading.

THE COURT: Overruled.

You can answer it, sir.

THE WITNESS: It's not unusual at all.
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BY MR. SCAROLA:

Q. The following factual finding has been made: Morgan Stanley knew no later than March 25, 1998, if not much earlier,
that Sunbeam's earnings for the first quarter of 1998 were going to miss Wall Street analysts' earnings expectations,
which were in the range of 28 to 31 cents per share, excluding one time charges.

Now, you've already told us about analysts' earnings expectations. What are one-time charges? What does that mean?

A. If you think about sales and expenses to produce those sales, they happen this month and next month and this year
and this quarter and so forth, and they keep happening in a regular way.

And we talk about one-time charge, those are things that happen once and then may not happen again for a long time
or may never happen again. So those are not recurring regularly.

Q. I have a question about the following statement: Having directly participated in misleading CPH, Morgan Stanley
had a duty to disclose the true facts before the closing of the debenture offering and the Coleman acquisition. Morgan
Stanley also could have required Sunbeam to postpone the closings of those transactions until the necessary disclosures
were made. Morgan Stanley did neither. Instead, Morgan Stanley marched forward and closed the 750 million dollar
debenture offering on March 25, 1998, which was needed to close the Coleman transaction, and assisted Sunbeam in
closing the acquisition of Coleman on March 30, 1998.

My question to you is: How is it that an investment banker has the ability to postpone a transaction like a debenture
offering?

A. Well, if things aren't in order, they need more information, they have the ability to say, wait a minute, we need to
postpone at a minimum, we need to look at things, gather more information. They had that ability.

Q. Continuing, another quote: On April 3, 1998, just four days after the Coleman transaction closed, Sunbeam
announced that sales for the first quarter of 1998 would be approximately 5 percent below the 253.4 million dollars in
sales that Sunbeam reported in the first quarter of 1997. In other words, Sunbeam was expecting sales in the range of 240
million dollars. That sales shortfall was shocking news, particularly in view of assurances provided by Sunbeam both in
and after its March 19, 1998 press release that 285 million to 295 million of sales was still a real possibility.

What are we talking about there when we talk about a sales shortfall?

MR. HANSEN: Objection to “what we were talking about.” Objection to the form of the question. Form. “What are
we talking about?”

THE COURT: Overruled.

THE WITNESS: It relates to these three benchmarks that we talked about, the past revenues that are below that, financial
analysts' expectations, they're below that. Even their own statements literally days before, less than two weeks before,
they're below that.

BY MR. SCAROLA:

Q. It has been found as a matter of fact that Sunbeam's news stunned the market. On April 3rd Sunbeam's stock price
dropped 25 percent, from 45 and 9/16ths to 34 and 3/8ths.
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What is the significance of a stock price drop of 25 percent in one day?

A. I would consider that significant negative news hit the market. It was not known. It was viewed in a substantially
negative way, and it was a surprise to have that kind of a drop.

Q. Please consider the following statement: In June 1998, after a number of news articles critical of Sunbeam's practices,
Sunbeam's board of directors launched an internal investigation. That investigation led quickly to the firing of Dunlap
and Kersh, and, subsequently, to a restatement of Sunbeam's financial statements for 1996, 1997, and the first quarter
of 1998.

Now, please explain to the jury what the significance is, if any, of a company's having to restate its audited financial
statements?

A. It's a really big deal. This is not something that they wanted to have happen. And, you know, it's infrequent. Very
significant.

Q. I have one last question for you, Dr. Emery. How many credit hours do we now get at the University of Miami?

A. Well, we can give audit hours.

Q. All right. Thank you very much, sir.

MR. SCAROLA: Your Honor, I have no further questions on direct exam.

THE COURT: This is probably a good place for a break. We won't talk to you. Don't talk about the case. If you want
to bring in water, soda, tea, lollipops, feel free.

(Jury exits courtroom.)

THE COURT: Mr. Hansen, do you have any idea how long you think your cross is going to be?

MR. HANSEN: Certainly through lunch, Your Honor.

THE COURT: Yeah, I'm just trying to ballpark the rest of the day.

MR. HANSEN: Maybe an hour and a half.

May I renew my motion, Your Honor, briefly?

THE COURT: Sure.

MR. HANSEN: Before we take our break, I would like to renew my mistrial motion. The trial to date, which is
supposedly about issues of reliance and damages, has involved, as far as I can tell, nothing more from the Plaintiff other
than the endless high volume repetition of the so-called established facts, which are drilled and drilled and drilled, which
are no longer allowed to be disputed, so there's no longer an issue in the case about them. There's been no effort to try
and explain them. They're rather repeated and embellished and highlighted upon.
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In my judgment, Morgan Stanley cannot get anything approaching fair trial on reliance and damages after this witness
has been allowed to essentially do nothing more than serve as a mouthpiece for these allegations, which, again, are
prejudicial, not probative, not the subject of expert testimony, and place us in the position of having to refute something
we can't refute. Because Your Honor has completely restricted us from even offering any defense as to those facts. So I
renew my mistrial motion. It's only become clear with time just how far from a trial on reliance and damages we've gotten.

THE COURT: Any response on behalf of Plaintiff?

MR. SCAROLA: None other than what we've repeatedly made.

THE COURT: My ruling is still the same. We don't need to reiterate my position that Morgan Stanley placed itself in
the position it finds itself.

Two, I'll point out we're on the very first witness, so it's not been ad nauseam witness after witness talking about the
same point to the extent it's cumulative.

Three, I said before, the jury needs to understand what the terms in Exhibit A mean, and to my understanding, that's
what this witness is doing.

You can step down. Thanks, sir.

Have you revised -- because, obviously, Dr. Emery is taking longer than planned, have you come up with any revised
schedule with how long you think your case in chief will take?

MR. SCAROLA: We are still targeting completion by the end of this week.

THE COURT: Close of business Thursday.

MR. SCAROLA: It could spill over into Monday, but we're still on schedule for completion by the end of Thursday.

THE COURT: Something in the back of our heads, whether we want to take a day trial break between Plaintiff's case
and Defendant's case if we're going to need the time to rule on objections to depositions and other things. Just if we want
to talk about it and think about it, we can talk about it later.

MR. HANSEN: Since we are here on Monday, there are other witnesses, may we know who the other witnesses --

MR. SOLOVY: I'll tell them again. I said it on Thursday. Next witness it Mr. Maher.

THE COURT: Wait, are we doing him live?

MR. SOLOVY: Live.

THE COURT: Is it Mr. Fogg's depo.

MR. SOLOVY: Mr. Fogg will be when it's convenient.

MR. SCAROLA: He's a filler.

THE COURT: That's fine.
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MR. SOLOVY: Mr. Maher, Mr. Nesbitt, Mr. Perelman, Dr. Nye, Mr. Gittis.

And Mr. Perella is about a two-minute tape, Your Honor.

THE COURT: And so we have Perella and Fogg we're reading? Perella is a snippet. The other folks are all live. Dr. Nye
we need, you think, about an hour ahead of time?

MR. HANSEN: Yes.

THE COURT: Is that all we're doing?

MR. SOLOVY: That's it, Your Honor.

THE COURT: That's easy. We'll be back in a few minutes.

MS. BEYNON: Your Honor, I have an opposition to the motion handed to you this morning from the Plaintiff.

MR. SCAROLA: What time does our break end, Your Honor?

THE COURT: In five minutes, 11:10.

(A recess was taken.)

THE COURT: Have a seat. Here are copies of the orders from this morning and I think a couple from last week. I'm
not sure.

And are we ready to get the jurors?

MR. SCAROLA: Yes, Your Honor.

THE COURT: Okay.

(Jury enters courtroom.)

THE COURT: Thank you for coming back on time again. And we're ready to continue.

Mr. Hansen, did you have questions?

MR. HANSEN: May I proceed, Your Honor?

THE COURT: Yes, sir.

CROSS-EXAMINATION

BY MR. HANSEN:

Q. Dr. Emery, good morning. My name is Mark Hansen. And I'm one of the lawyers from Morgan Stanley here. And
I have some questions for you.
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Dr. Emery does the term “arm's length negotiation” have a meaning for you?

A. Yes, it does.

Q. How do you define that term?

A. I would consider an arm's length transaction one that was devoid of special considerations or some personal
relationship.

Q. In what we would call a stock transaction, let's say you have two parties doing a merger transaction, assume this is
a table. You've got company A over here and company B over here. They're negotiating merging company A and B.
Would that be an example of an arm's length transaction?

A. I would think of it in those terms.

Q. If we could put up a graphic. You know in this case there was an arm's length negotiation between Sunbeam and the
parties represented on the other side of the courtroom, correct?

A. Yes.

Q. And in the context of a merger and acquisition, there are a lot of people involved, aren't there?

A. That would -- I did not study that aspect, but, yes, I would think so.

Q. Well, did you familiarize yourself generally with the circumstances of the transaction that led to Coleman and
Sunbeam combining?

A. I familiar -- I looked at a lot of different things, including stock prices and analysts' reports and information about
the transaction statements, financial statements and so forth, yeah.

Q. And you knew there were buyers and sellers on opposite sides of the table, correct?

A. Certainly.

Q. Arm's length from one another, correct?

A. Yes.

Q. You knew that they had lawyers, correct?

A. Yes.

Q. And you knew, for example, that Skadden, a big New York law firm, was the lawyer for the Sunbeam side?

A. I don't actually recall that.

Q. You knew the Wachtell firm in New York was the lawyer for the MAFCO/Coleman/CPH side?
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A. I did not look at the lawyers.

Q. Did you know they had lawyers?

A. I understand they had lawyers. I would expect that. That would certainly be normal.

Q. In a large transaction of this sort, it's almost unthinkable to do that transaction without sophisticated lawyers, correct?

A. Yes.

Q. And the two sides had investment bankers working for them, is that right?

A. Yes.

Q. You knew that Morgan Stanley, for example, was working for the Sunbeam side of the table?

A. Yes.

Q. And there was a banking firm called Credit Suisse First Boston and they were representing the MAFCO or CPH
side of the table?

A. Yes.

Q. Is that yes?

A. Yes.

Q. And in addition, both sides had accountants, wouldn't that be typical in such a transaction?

A. Both sides, excuse me?

Q. Had accounting firms?

A. Yes.

Q. Did you know that?

A. Yes.

Q. And you knew that Arthur Andersen was the accounting firm advising the Sunbeam side?

A. Yes.

Q. And that's a Big 5 or Big 4 accounting firm at the time?

A. Certainly.

Q. And then on the other side of the table there was Ernst and Young, correct? That's also a very highly regarded
accounting firm.
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Now, typically, as you say, it's typical for companies to hire these kind of professionals in assisting them in a merger
transaction, correct?

A. Yes.

Q. Each side will typically have its own team of advisors on the deal?

A. Typically, yes.

Q. Do you know about the experience level for example of Wachtell? Is that well known as a fancy mergers and acquisition
firm in New York?

A. Their name certainly comes up in transactions, yes.

Q. Highly regarded as one of the leading merger and acquisition firms?

A. Yes.

Q. Also Credit Suisse First Boston was regarded as one of the leading financial firms in this kind of setting?

A. Certainly.

Q. Similarly, the accounting firm on the other side of the table, on the MAFCO/CPH side, Ernst and Young, that was
one of the leading accounting firms in America at the time?

A. Uh-huh.

Q. True?

A. Yes.

Q. And that was also true of the professionals on the Sunbeam side of the table, they were all experienced and well
regarded as well, weren't they?

A. Yes.

Q. In this transaction Morgan Stanley does not -- was not MAFCO's or CPH's investment banker, correct?

A. Morgan Stanley was not hired by CPH, that's correct.

Q. They weren't advising CPH, were they?

A. No, they were not advising them. They were providing information.

Q. They were at the other side of the table for Sunbeam. And this side of the table provided certain information you said?

A. That's correct.

16div-003237



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 79

Q. But MAFCO or CPH wasn't looking for advice from Morgan Stanley, they had their own investment advisor, correct?

A. In terms of advice or information?

Q. Advice.

A. I would think that they were not looking for advice.

Q. You get advice from your own advisors, right?

A. Yes.

Q. You don't get advice from advisors to the other side of the table, do you?

A. That's normally the practice, yeah.

Q. You would not get advice from the other side of the table normally, correct?

A. I mean, I can't say a blanket statement, but I think in a matter of course that would be my expectation, yeah.

Q. Your expectation would be that the people on the Coleman or the CPH side of the table would not be looking for
advice from the people on the Sunbeam side of the table, correct?

A. As a matter of course, that seems right.

Q. And you know of nothing in this particular transaction that would cause it to be different from the ordinary course,
do you?

A. That's correct.

Q. Now, in a merger, that's a pretty complicated transaction, isn't it?

A. Yes, it is.

Q. These are big companies, weren't they?

A. Yes.

Q. I'm sorry?

A. Yes, they were sizeable companies.

Q. A lot of issues to be resolved?

A. We talked about those, yes.

Q. The process of getting those issues resolved was a complicated process?

A. I'm sorry, say again.
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Q. The process of trying to resolve all the issues that are necessary to be resolved before a merger can take place is a
complicated process, isn't it?

A. You mean what I would refer to as the contracting process before the merger, the agreement to merge?

Q. Uh-huh.

A. Yes, those are very complicated contracts.

Q. And you anticipated my next question. Because it's a very complicated transaction involving a lot of details, the parties
typically reduce their agreement to a writing, isn't that right?

A. That they would have a written contract?

Q. Uh-huh.

A. Yes.

Q. That's the way it happens in big mergers, right, the parties negotiate back and forth across a bargaining table and
they try and hammer out a written document that reflects their understanding?

A. Yes.

Q. And so, you would agree it's a smart idea to have such a contract that lays out each side's rights and responsibilities,
correct?

A. Yes.

Q. Now, you talked about investment banks sometimes providing something called fairness letters in connection with
a merger; is that right?

A. Uh-huh.

Q. And that wouldn't be -- well, let me withdraw the question.

To the extent that Sunbeam's board wanted to know whether this was a good transaction to go into, who would they
be looking to for an opinion on fairness?

A. Morgan Stanley.

Q. In other words, they get a fairness opinion from Morgan Stanley to their own board, correct?

A. Yes.

Q. And the MAFCO/CPH side, who would they be looking to for an opinion about whether a transaction was a fair
transaction?

A. They would typically look to their -- the people that they employed.
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Q. And who were those?

A. The Credit Suisse First Boston.

Q. Now, you talked about a premium that's often paid for stocks, do you remember that from your testimony last week?

A. I do. What I talked about was a control premium.

Q. And you talked about how a bidding war can take place when other companies are interested in a company?

A. I did talk about that.

Q. Now, if there's only one company interested in acquiring the other company, you can't have such a bidding war,
correct?

A. You can't have a bidding war with one bidder. It would be unusual for a bidder to bid against himself.

Q. Exactly. So with one bid there's no run up or premium, correct?

A. No, I don't agree with that. One thing I need to clarify is when I spoke on Thursday I spoke about a control premium.
I was not speaking about an acquisition premium.

Q. Well, are you aware that there were no other bidders for Coleman other than Sunbeam at the time of this transaction?

A. Yes, I'm aware of that.

Q. So it wasn't like there was a bidding war for Coleman at the time, was there?

A. That's correct. But that doesn't mean a premium wasn't paid.

Q. Are you aware that when presented with a Sunbeam offer, Coleman actually went out and contacted at least one
other potential purchaser to see if that firm was interested?

A. No, I didn't know that.

Q. Are you aware that the company that was contacted expressed no interest in purchasing Coleman?

A. No, I didn't know that.

Q. Well, okay, back to our table for a minute. You would agree with me, wouldn't you, Dr. Emery, that one side of the
table is not typically in these merger transactions relying on the other side of the table to do its work for it, correct?

A. That's a little more difficult. To do its work for it. Depends on what you mean by “do its work for it.” I would agree
with it, but it does rely on information, because it does rely on that information that's provided.

Q. Fair enough. So each side of the table will be providing information across the table, correct?

A. That's correct.
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Q. Now, in your experience or based on your studies, Dr. Emery, isn't it true that in these kinds of merger transactions
the two sides of the table won't just accept at face value the information provided across the table, but rather will check
the information that's important to them before proceeding?

A. Certainly in any transaction you would want to do the best you could to verify the information.

Q. Right. There's a process that's typically followed in these kinds of transactions, correct?

A. Yeah, but it's not always possible to verify them. I mean, sometimes it's not possible to verify information.

Q. I'm not asking whether it's possible. I'm just asking is there a process typically followed in large merger transactions
where the two sides attempt to verify information that's been provided by the other side?

A. Yes, there is.

Q. What's that process called?

A. Due diligence.

Q. Due diligence. Okay. Define that for a minute. What is due diligence based on your experience, Dr. Emery?

A. Due diligence is just that process where you go through and make every reasonable attempt to look at the information
that's provided. And if it's -- if you can figure out that it's false, then that's what you're trying to do. And if you're not
able to, then you make every reasonable effort. That's the due diligence.

Q. It's typical in these transactions, these large merger transactions that each side will make every reasonable effort to
try and verify that information that's important to them, correct?

A. Certainly in any transaction, any investment you want to satisfy yourself that you've done reasonable -- you've taken
every reasonable precaution against fraud.

Q. Well, let's separate out two different kinds of information. Information provided across the table that one side doesn't
care about, there would be no point in checking, correct?

A. I think that would depend a lot -- I mean, it depends on what you mean doesn't care about.

Q. Well, information they're not going to use as a basis for making a decision. There would be no need to do due diligence
on information you were not going to use or rely upon?

A. If what you mean is what Stan Musial's batting average was, I'd agree. But if it relates to the transaction, it's pretty
hard for me to think that if it relates to the companies one wouldn't like to have more information rather than less. I
can't imagine information about the other company you wouldn't want to have.

Q. So, in other words, anything provided across the table would be put through this due diligence process, according
to your testimony, it all would be checked?

A. You would check everything you could check.
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Q. Everything. You wouldn't separate out that which you cared about from that which you didn't care about and focus
on what you cared about?

A. You certainly -- the amount of time and effort you put into things there would be -- you know, there could be a
priority. I mean, in other words, how much does it matter? How material is it?

Q. So things that aren't material, no one is going to waste a lot of time on, right?

A. It depends on if they're really immaterial or not, then they're probably not going to get as much scrutiny.

Q. These people who are here as advisors on the two sides of the deal, they're not cheap, are they?

A. No.

Q. They're very expensive these top flight firms, these accountants, bankers, lawyers, aren't they?

A. Yes.

Q. So to that extent, you're going to want them to focus on things that mattered to you, right?

A. I think that's reasonable.

Q. And your view, Dr. Emery is that anything pushed across this table from this side of the table to the MAFCO/CPH
side, in your view, if it's anything having to do with the nature of company, that's going to typically be put through this
due diligence process, correct?

A. I would think that it would get some notice, yeah, that they would want the information. And it would be verified to
the extent that it was relevant, to the extent that you could verify it.

Q. Nobody on the Sunbeam side of the table, for example, is going to rely on the MAFCO side of the table to look out
for Sunbeam's interest in this transaction, correct?

A. If by that you mean what we said before about advice, that's absolutely right. On the other hand, when you have a
transaction like this, there has to be some level of trust across the table. And in that kind of a case, there are many deals
that are walked away from because one side doesn't trust the other. But because information is provided, one has to
establish some trust. So in terms of relying upon information, yeah, I would think there would have to be.

Q. Let's take it one step at a time. You taught about something called self-interested behavior, correct?

A. Yes.

Q. The Sunbeam side has its own particular incentives in any kind of deal like this, correct?

A. Yes.

Q. And that would also be true on the MAFCO side? They would have their own desires to get something out of this
transaction, correct?

A. That's true.
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Q. And these guys are across the table and they negotiate to see where they can reach some common ground, that's self-
interested behavior, right?

A. In our writings about self-interested behavior, we explicitly exclude the idea of lying and cheating.

Q. Well, I'm just asking, you, Dr. Emery, whether the people sitting on this side of the table are looking out for their
interest and the people on the MAFCO side are functionally looking after their interest, too?

A. Certainly that is what I would expect.

Q. We're not asking about people lieing to one another. I'm asking about who is doing what at the table and what their
incentives are.

Let's go back to our information. You said that information pushed across the table from MAFCO over to the Sunbeam
side typically is going to be scrutinized in a due diligence process, correct, to the extent it can be?

A. Both directions, yes.

Q. And that's because even -- although people may have the best of intentions, no one wants to go into a very complicated,
expensive transaction without assuring itself that it's doing so on the right information?

A. Yeah.

Q. Because there's this thing called asymmetry of information, that's something you've written about?

A. I have written on that quite a bit.

Q. In terms of the relevance here, asymmetry means Sunbeam's side of the table knows a lot more about Sunbeam than
the MAFCO/CPH side knows about Sunbeam?

A. That's correct.

Q. And MAFCO, on the CPH side of this transaction, they know a heck of a lot more about MAFCO and CPH than
Sunbeam and its advisors, correct?

A. That's correct.

Q. This process of due diligence is an effort to rectify or remedy this asymmetry and bring the two sides into a better
understanding of each side's information?

A. The entire negotiation, including due diligence, but the whole broad contractual process would be a large effort to
try to overcome asymmetric information. Try to be sure that they are sharing the information so they all understand
what's going on, yes.

Q. So to the extent that one side were to give the other side some financial information, the other side would then take it
and attempt to verify it as much as possible to see whether that's information they wish to act upon in this transaction,
correct, typically?
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A. Typically.

Q. That's the usual way these deals are done, right?

A. Uh-huh.

Q. One side will say: Let's say the MAFCO/CPH side, they put across the table a set of business projections, what they
think they're going to do in their business in future years, how much money they're going to make. The Sunbeam side is
going to do what it can to see whether these are reasonable projections, won't they?

A. Yes.

Q. They'll do due diligence, right?

A. Yes.

Q. They'll send the lawyers out to check what lawyers can check, right?

A. Yes.

Q. They'll have their investment bankers go and try and get the underlying facts that support the numbers so they can
see whether these are reasonable projections, correct?

A. To the extent that they can get it, yes.

Q. And they may even get their accountants to look at the accounting issues to see if there's issues about accounting
that makes the projections reasonable?

A. Yes.

Q. That's how it typically works, right?

A. Uh-huh.

Q. You didn't study whether it worked that way in this particular transaction, did you?

A. That's correct, I did not.

Q. In terms of what's typical, what's expected, that's the process as you would expect to have it unfold?

A. That's correct.

Q. You would not expect the process would be that MAFCO, for example, would give a bunch of financial information
across the table and Sunbeam would just take those papers and say, thank you very much, we're going to act on these
without checking, correct?

A. That's correct.

Q. That would be extraordinary, wouldn't it?
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A. That would be a surprise to me, yes.

Q. Never happened in your experience, has it?

A. Not in my experience.

Q. And that's why we do due diligence, right, because firms are going to want to remedy this disparity of information
so they can act on the best information possible, correct?

A. Yes.

Q. In due diligence, isn't it true that in the typical case, Dr. Emery, as part of these merger transactions, the two sides
will make an agreement that says, all right, to facilitate your getting good information about me, I'm going to give you
the right to come in and inspect my books, my plants, my customers and you have to give me the right to do likewise
at your company, isn't that a typical arrangement?

A. That would be a common arrangement.

Q. Since we know you have to verify this information and are not going to act just on what we tell you, we're going to
remedy this asymmetry of information by having an open house, you come in and look at us and we'll look at you?

A. Understand that you can never completely remedy it, every effort would be reasonable.

Q. You'd open the door, say, come look at what you want to look at?

A. That would not be uncommon.

Q. In fact, that's the typical way it's done, there's a period of time during which both parties go to look?

A. That would be common.

Q. Is it also common, frankly, where one party expresses an unwillingness to let the other side look at something, it
would not be unusual for the party not allowed to look to say, I don't want to go into this deal. If you're not willing to
let me see these things, I'm walking away from the table?

A. That would also be a possible outcome.

Q. That would be something called a red flag, wouldn't it?

A. Well, there are a number of different things you could call it, but certainly a red flag would, yeah, that would be a
reasonable thing to call it.

Q. I guess I just used the term, why don't we let you define that one.

Is “red flag” a term that's used in the financial community?

A. I think it's used in the same way it is in every day language, people understand red flag is a sort of a stop.
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Q. Whoa, some problem here we better take a closer look?

A. Yes.

Q. So in other words, if one firm in a merger transaction said to the other firm, we won't let you look at our books, that
would be a red flag saying, hmm, there might be some problem with these books, if they won't let us look at them, right?

A. That would certainly be a potential red flag.

Q. Now, you've testified about your experience as a finance professor, you know at least in general terms the kinds of
information companies keep within their books and records?

A. In a general sense, yes.

Q. And so would you expect during due diligence that among the things there to be looked at would be the company's
own internal financial statements, correct?

A. That would be common, yes.

Q. Are you familiar with a term called “interim financial statements”?

A. I think I understand what that would probably be.

Q. What does that mean to you?

A. That financial statements are typically done on a periodic basis, for example, every quarter. But the company along
the way keeps track of things and could produce a set of financial statements that were between periods. And they would
do a sort of a, an approximation, usually we would say those are unaudited typically. But they would produce them.
That's what I would understand them to be.

Q. So just distinguishing here, Sunbeam, for example, on a yearly basis would have its accountant or its auditor Arthur
Andersen review the books and records performance procedures, then issue an opinion as to whether the yearly statement
was fair and accurate in all material respects, right?

A. Yes.

Q. And that would be an audit opinion, correct?

A. Right.

Q. That would be true on the other side for Ernst and Young on the MAFCO/CPH side?

A. Yes.

Q. So there would be an outside accountant brought in to look at the books and records, look at financial statement
and satisfy itself that the books and records historically were properly recorded in accordance with something called
Generally Accepted Accounting Principles?

A. That's correct.
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Q. But between these periods, between these yearly periods, there's no audit, for example, of each month of results the
company records internally, correct?

A. That's my -- that would be common, right, to not have audited, right.

Q. But still companies need to track what they're doing more frequently than on a yearly basis, right?

A. Yes.

Q. For example, isn't it important for a company to know in any given month how much it sold?

A. I would think so.

Q. Wouldn't it be the case that a company would typically have a monthly financial statement that said to its management,
here's how much we sold, here's how much it cost us to sell that product, here's the profit that we were running for that
month, recognizing this wasn't our final financial statement, subject to audit?

A. Right.

Q. That's the way big companies typically work?

A. Well, they make projections and they measure them against projections as they go and internally keep track of these
things.

Q. So you would expect there would be a monthly so-called interim financial statement available for people to review
if people wanted to review it?

A. Certainly a monthly would be reasonable. Some do it perhaps more frequently even.

Q. More frequently. But in other words, from your experience, you certainly expect at least a monthly financial statement
to be there?

A. It wouldn't be unheard of to not have that, but that would be my expectation.

Q. That would be the usual case?

A. I would think so.

Q. Did you know whether both on the MAFCO and Sunbeam side they did both, in fact, have monthly financial
statements?

A. No, we said earlier I did not examine that part of the transaction.

Q. But that's something you would expect?

A. That would be not unusual, yes.
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Q. That would be the sort of thing that would be checked in the due diligence process to see how the company was
actually doing in the most current month, correct?

A. Certainly I would think so.

Q. Right. There would be this historical information that would tell you about the sort of more distant past where the
auditors had actually gone in and checked, that would be one thing you'd look at, right?

A. I'm sorry, say that again.

Q. You talked about these audited financial statements for a past period, right, because those go back some time and
the audit opinion comes out after it's closed?

A. Right.

Q. Aren't you going to want to have the most accurate, up-to-the-date information about how the company is doing?

A. I would certainly want the most accurate information.

Q. And you'd want to see what they were recording in their own books and records in terms of sales, expenses, profits,
correct?

A. To the extent feasible, yes.

Q. Well, if -- let's say if the MAFCO side had interim financial statements and these parties were contemplating a merger,
you would expect the Sunbeam side to say, I want to see your most recent interim financial statements to see how you're
doing?

A. Yeah, that wouldn't surprise me at all.

Q. In fact, that would be the usual way it would proceed?

A. I think that would be common.

Q. In fact, it would be extraordinary if somebody didn't want to see the most recent results, correct?

A. Yeah, but there may be other things they would want to see, too.

Q. Put aside other things. I'm saying it would be extraordinary, would it not, Dr. Emery, if one side didn't even want to
see what the other side's most recent interim financial statements showed about its performance?

A. Wouldn't seem usual to me.

Q. Would it mean it was unusual?

A. It's the extra qualifier, yeah, it's a surprise, it would be a surprise, yeah.

Q. It would be odd?
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A. Yeah.

Q. It would be odd, okay.

And if you looked at interim financial statements, for example, that would show you the most recent sales trends, in other
words, how much they were selling most recently, whether it was going up or down from what people projected, right?

A. Typically you would try to extract out that from the statements, yes.

Q. Well, for example, you talked about in your direct testimony the importance of projections, right?

A. Yes.

Q. And that's something that the company tells some group of people, maybe the public, about what the company is
expecting to do over a particular period, correct?

A. Uh-huh.

Q. Let's say we have company A here. And company A says, for our first three months of this year, 2005, we expect
to sell 100 million dollars worth of product. And that's the projection. That's what you say influences how the world,
the market looks at a company?

A. Yes.

Q. Let's say in our company A example we're two months -- three months constitutes a quarter, correct?

A. Say that again.

Q. A three-month period is typically referred to as a quarter in business?

A. Yes.

Q. So the first quarter of 2005 would be January, February, March?

A. If it's on a calendar year basis, that's correct.

Q. So let's say for first quarter of 2005 company A says, we're going to sell 100 million dollars worth of goods.

A. Correct.

Q. Let's say we're two months into the quarter and you're talking around the table about a merger. And somebody wants
to know -- let me back up.

Company B is certainly going to want to know how company A is doing in terms of its projection, correct?

A. I would think so.

Q. Sure. So company B is going to ask company A, give me your January and February interim financials so I can see
whether you're really selling enough to make this 100 million dollars projection, correct?
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A. That would seem like a reasonable thing.

Q. That would be the typical thing, right?

A. I would think so.

Q. It would be odd not to ask for that, wouldn't it? It would raise a red flag, wouldn't it?

A. If you didn't ask, it would be your choice, that wouldn't be the red flag.

Q. But it would suggest that information wasn't important to you, wouldn't it?

A. No.

Q. Well, if it's the usual case that B is going to want to know about A's sales for the first quarter, if B knew that A had
interim financials, it would tell it -- is it your testimony, Dr. Emery, that if B didn't even want to see that, didn't even
want to see the actual information, is it your testimony that that information was still something important to B?

A. I'm sorry.

Q. I've lost the question. Bad question, I apologize.

I'm just asking you, sir, if A's first three-month quarter, if its first two months of sales are there to be seen, in other words,
they're there for the asking, interim financials, and B says, I don't even want to look at that, knowing it's there to be seen.
Wouldn't that suggest to you, Dr. Emery, that B didn't care about that information?

A. Not necessarily. I mean, I don't know the specifics about all of the different things in the way information was gathered.
I testified just now that it would be common for them to ask for that. And if A was unwilling to provide them, we talked
about that being a red flag. But I don't see how B not asking for something is a red flag. I mean, that's B's choice. B
decides what information they want to gather.

And you know, you're focusing on one particular piece of information. There are many different sources of information
that might provide the same thing. And I was not privy to this and I didn't study all the different things in this one, so
I don't know what other things might be available.

Q. Well, I'm just doing this particular hypothetical and I'm not asking you to consider other things that might be available.
One last question, then we'll move on.

Just want to make sure I understand your answer.

If B knows that A has actual operating results for January and February of 2005, and B chooses not to get that
information, doesn't that suggest to you that B doesn't care about that information?

A. No, it doesn't.

Q. Dr. Emery, if one looked at the actual books and records of the company, you could judge the way the company
was, in fact, recording its sales, couldn't you?
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A. Not necessarily.

Q. Give you a much better --

A. These things are pretty complex. I'm careful to point out that I'm not an accountant.

Q. So you wouldn't know, right?

A. I know that there's been enough fraud in the last 10 years for me to be aware that smarter people than I am have been
fooled. So I wouldn't pretend to say, well, you know, I could extract this information out by just looking at a set of books.

Q. You're not an accountants?

A. I'm not an accountant.

Q. And you're not an auditor?

A. No.

Q. But you've given testimony about some of those things in your direct exam?

A. Excuse me?

Q. You've given testimony about some of those things in your direct exam?

A. From the finance point of view, from the business point of view.

Q. From a finance point of view, to the extent that one company wanted to see how another company was, for example,
recording revenues, it could take its own accounting experts and go look at the same books and records of the other
company in order to see whether there was an issue there, correct?

A. To the extent that it was possible, it couldn't necessarily get everything, but it certainly could go and look, yes.

Q. So, for example, in our two sides of the table here, if you wanted to know how Sunbeam was recording its revenue and
whether there were accounting issues, you could send Ernst and Young in to actually look at the accounting, an expert
accounting firm to see whether there was any question they saw in terms of things like bill and hold sales or channel
stuffing, correct?

A. Certainly if they agreed to that, that would be a possibility, yeah.

Q. Right. And if the Sunbeam side didn't agree to that, the MAFCO side could walk away from the deal, right?

A. Yes.

Q. And you would expect that where there were significant issues regarding accounting or how people were recording
their revenues or their profits, you would expect in this kind of complicated transaction, as part of due diligence, that
the experts on one side of the table would go take a look at the issues in which they were expert on the other, correct?

A. Seems reasonable, yes, typical.
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Q. That would be right, that's what you would expect? Yes?

A. Yes.

Q. Now, in addition to what's actually in the books and records of the company, oftentimes it's necessary to talk to
customers of the company to get a sense of how the company is doing, correct?

A. Those are possible things you would do.

Q. In other words, for example, let's say a company has a few very, very large and powerful customers. Are you with
me so far?

A. Uh-huh.

Q. Let's say the company's future success really depended on how the customers viewed the company. Wouldn't you
expect as part of due diligence -- let's go back to A and B -- that A would want to talk to B's biggest customers to see
how the customers viewed B before proceeding with the transaction?

A. That would not be -- that would be a reasonable thing to do.

Q. That's what you would expect to happen, wouldn't you?

A. I think what we're getting into is that any given thing might be a reasonable thing to do, but sometimes there are
multiple ways to gather information. And so I'm uncomfortable saying, yes, a person should be doing this when, in fact,
they might be doing something else to accomplish exactly the same thing, to gather exactly the same information.

If they've satisfied themselves they gathered the information, then they may or may not choose to do it in that way. I
think that's where I'm getting hung up is that they have to do a particular thing.

Q. Well --

A. That information is important information that I think would be reasonable to want to gather.

Q. Again, I'm not trying to make this any harder than it looks.

My question is just if B has some limited number of customers that are very important to B, wouldn't you expect, in the
usual transaction, a merger transaction between A and B, A is going to want to learn what the customers think?

A. Yes.

Q. And that would be part of due diligence, right?

A. Right.

Q. And isn't it true that due diligence becomes even more important than perhaps it ordinarily would be if there are so-
called, quote, red flags out that raise questions about a particular company?
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A. The due diligence is -- I mean, there may be the potential for fraud in almost any case. So I think due diligence is
an important thing to do.

Q. Well --

A. I'm not sure there's a priority there in terms of saying it's more important or that you would ignore it in some case.

Q. In other words, you think it should be a thorough and complete process even without red flags?

A. I think, as I testified in my deposition, that parties need to do the things that make them comfortable that they've
done everything reasonable to satisfy themselves with the situation.

Q. And that may differ from party to party, correct?

A. People make individual decisions about it.

Q. In other words, A's needs for information in terms's of B's business may be different from B's needs for information
from A?

A. They're two different positions. If A were in B's case, A might gather exactly what B gathered or not. But certainly
A and B are in different situations, so they can gather different information.

Q. Exactly, because A and B don't necessarily look at the world the same way, correct?

A. One company is acquiring the other. So being the acquired versus acquiring requires two different things.

Q. A and B might also think different information had different significance, correct?

A. That's possible, yes.

Q. In other words, in our example there's not a checklist that says, this is the important information and it's going to
be the same on both sides, correct?

A. I agree, yes.

Q. A will have its own list of what it considers is important that it will check out, correct? B will have its list of what it
considers important that it will check out, correct?

A. It will have its methods.

Q. And the information, in addition to methods, it will have the substance that it wants to check out, right? It will have
the things it wants to know about?

A. Things that most concern it, yes.

Q. Those things may be different, A may be very interested in knowing B's customers. B may not have any interest in
A's customers?

A. I think that's possible.
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Q. In other words, the due diligence is tailored to that which the parties find important to them, correct?

A. I think any situation that is this complex has that element. You can't do everything, I guess, so you make choices
about what you do.

Q. Would you agree with me, though, that the due diligence process typically in the ordinary merger type transaction is
tailored to what each of the parties considers important to it?

A. It is tailored to the situation. I'm uncomfortable with the idea of thinking that there would be something somebody
wouldn't care about. There's information that might involve them that they wouldn't care about, I think that's where
I'm hung up.

Q. In other words, in your view every bit of information of any sort is going to be of equal significance to the two sides?

A. I didn't say equal significance, but you can say something may be more significant than something else, but that's
different than saying that something, some piece of information is I don't care about it or worthless. That's a different
-- a relative statement I agree with, but when you get down to saying that there's information that they simply don't
care about.

Q. Let me give you an example. Let's say A in my example is seeking to acquire B, okay?

A. Okay.

Q. And B has these customers we're talking about, right?

A. Okay.

Q. And we've talked about how A would ordinarily want to know how B's customers viewed B if they were going to
be ongoing customers?

A. Right.

Q. Let's say A instead is planning to close B down, not even planning to use its operations, not planning to have any
sales to these particular customers and is buying B to get a tax loss, for example, is not going to operate the company.

Would the diligence be different there regarding B's customers?

A. It could be, but that's a really good example of what I was just saying.

I interpret you wanting me to say that they wouldn't care about what the customers think. And what I'm saying is, no,
even in that case they would be interested in having that information. They may not work as hard to get the information
because it would be a lower priority. But I can imagine a case where they got the information, found out what the
customers said and actually changed their minds about what they were going to do, said, my gosh, you know, we're not
going to shut it down for tax reasons, we're going to run it.

So in terms of information, I'm uncomfortable saying, well, you just don't care, wouldn't pay any attention to it.
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I'm certainly comfortable saying that if your main purpose was to acquire just the assets, and we talked about this, why
you might want to acquire the assets and liquidate, sell off the assets in a valuation technique. If you want to do that, then
I can understand that the customer's view would be less important. But there's no way that I would say that it's irrelevant
or you wouldn't care about it. It would be a question of how hard you would work maybe to gather that information.

Q. Aren't these kinds of transactions oftentimes in a fairly compressed period of time with merger transactions?

A. Well, I guess it depends what you mean by compressed. I mean, in a business sense, what you and I might think was
compressed the general public wouldn't think was particularly compressed. These things go on forever it seems like.

Q. Isn't it often the case that transactions are initiated and closed within a period of weeks or months?

A. Certainly they could be closed within a period of weeks or months.

Q. To the extent that that's your time period, you have to prioritize in terms of what your doing in due diligence?

A. Absolutely.

Q. You would expect that lawyers would be involved in any due diligence process, correct?

A. Certainly.

Q. But they would have to give priority to the things that were most important?

A. That's what we said about how much they cost. You don't want to spend more than the deal is worth.

Q. And the investment bankers, they would be involved in the due diligence process, too, would they not?

A. Uh-huh.

Q. They too would be focusing on what the client considered most important?

A. I believe that's what we said. They would prioritize.

Q. Same with the accountants, they would be involved in the due diligence checking accounting issues, but, again, on
a priority basis?

A. I think that's correct.

MR. HANSEN: Your Honor, this might be a good time to take our lunch.

THE COURT: Great.

It's time for lunch. We'll see you at 1:30. We still won't talk to you, don't talk about the case. It's a beautiful day outside,
enjoy your lunch.

(Jury exits courtroom.)

THE COURT: Okay. Thanks.
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Mr. Hansen, how much longer do you think you have, do you know?

MR. HANSEN: Probably another hour, Your Honor.

THE COURT: That's fine. Okay, we'll be back a couple minutes before 1:30 then.

MR. SOLOVY: Your Honor, can I give you our motion on deposition designations? We can either do it at 5 or tomorrow.

MR. HANSEN: We'd like to do it tomorrow, Your Honor.

THE COURT: That should be fine. The only problem tomorrow is we need to leave by about misrepresentation if it
actually knew that the misrepresentation was false or if its falsity was obvious. And it may not recover if it did not
actually rely on the misrepresentation.

Consequently, evidence about the investigation conducted by CPH may be relevant to your determination of whether
CPH knew the statements by Sunbeam and Morgan Stanley were false or if their falsity was obvious and whether CPH
actually relied on any misrepresentation.

Consequently, the evidence about any investigation which CPH did or did not conduct should be considered by you
only for these issues.

Okay?

Okay. Where's Dr. Emery? Okay. Come on up, sir. And I'll remind you you're still under oath. Thank you, sir.

MR. HANSEN: May I proceed, Your Honor?

THE COURT: Yes, sir.

RESUMED CROSS-EXAMINATION

BY MR. HANSEN:

Q. Dr. Emery, good afternoon.

A. Good afternoon, Mr. Hansen.

Q. I'm going to try and speak a little more slowly this afternoon so as not to make our poor reporter have to do gymnastics
with her fingers. I apologize if I was too fast this morning.

Doctor, you got a nice lunch, I hope.

A. I did.

Q. You spent it with Mr. Scarola and members of the plaintiff's team?

A. I did.

16div-003256



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 98

Q. But you didn't talk about the case?

A. No, we did not.

Q. Dr. Emery, you've spoken at some length in your prior testimony on direct examination about the subject of public
information. Do you recall that testimony?

A. I believe so, yes.

Q. The public perception of Sunbeam back in 1997, 1998?

A. Yes.

Q. And you talked about that in two components, didn't you? You talked about what stock analysts were thinking and
writing, correct?

A. Yes, I talked about that.

Q. And you also talked about what was being written in the newspapers or other publications about Sunbeam, correct?

A. I don't recall using the newspaper particularly. There were press releases, which are different, sometimes different
than the newspapers. I guess we did some of that. I don't remember testifying about that.

Q. Well, didn't you say there were press reports or articles written by Mr. Dunlap and Sunbeam that you considered?

A. I don't recall. I may have, but I don't recall.

Q. And, in fact, part of your testimony about the public perception of Sunbeam, you did as part of your work review
a number of articles written in the Popular Press; true?

A. I did some, yes.

Q. And the articles that you relied on in doing that work were supplied to you by the lawyers for the plaintiff in this
case, correct?

A. No, that's not correct.

Q. Tell me why it isn't.

A. We did an independent investigation, and I directed research analysts to go to the public record and discover what
was available at that time.

Q. And that included what was available in the Popular Press, correct?

A. Yes.

Q. In other words, you didn't want to give a misleading picture of what the public perception of Sunbeam and Mr.
Dunlap were by choosing only the favorable articles, correct?
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A. That's correct.

Q. That would have been misleading, wouldn't it?

A. We searched extensively to find everything we could reasonably find without regard to whether it was positive or
negative on any particular point.

Q. Because you wanted to give a fair summary of what the good and the bad was out there, correct?

A. I was trying to find what I felt the consensus was and what the perhaps range of consensus or range of opinion was
about Sunbeam at that time, yes.

Q. All the good, all the bad, correct, considered fairly by you?

A. All that was available, yes.

Q. Now let's start with the analysts. Stock market analysts work for brokerage houses typically, don't they?

A. Yes, typically they do.

Q. So they perform something of a research function to support the efforts of the people who sell the stocks to customers?

A. Right, the ones we're talking about are referred to as sell side analysts.

Q. And there are a lot of them, are there not?

A. Yeah, there's quite a number of sell side analysts.

Q. And they don't speak with a single voice, do they?

A. That's correct, they do not.

Q. They are independent, are they not?

A. Within as I understand that term, yes.

Q. Well, they don't go together to a convention and sit around a room like the college of cardinals in Rome and agree
to a recommendation and that becomes the consensus recommendation, correct?

A. No, but you might say there's -- sometimes you can see contagion in what they're saying. Sometimes they read each
other's things. You can track statistically such sort of following, some herding is what we refer to that as.

Q. Herding?

A. And that's been documented.

Q. Herding like animals, like cows?

A. Uh-huh, moving together.
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Q. And, in fact, back in the ‘90s wasn't the head of the SEC a guy named Arthur Levin?

A. He was.

Q. Were you aware of Mr. Levin's public remarks that back in that period of our country's financial history 90 percent
of all analyst reports were recommending the buying of the stocks in the report?

A. I may have heard that, yes. I don't -- I don't specifically recall, but that seems quite possible.

Q. Is that consistent with your view of how analysts were functioning back in the late ‘90s, they were overwhelmingly in
favor of buying the stocks they were researching and reporting on?

A. During that time period, there were more buy recommendations than there were sell recommendations. But herding
doesn't refer to a direction. It doesn't say all buy or all sell. It could be anything. It could be herding towards neutral.

Q. Were you also aware that Mr. Levin said that a sell recommendation in the late ‘90s was about as rare as a Barbara
Streisand concert?

A. I don't recall that phrase. I think there were quite a few more than concerts.

Q. There are a number of different analysts, and their views may be different over time, correct?

A. Yes.

Q. And they have a responsibility not to simply just parrot what the company says but exercise their own independent
judgment, correct?

A. Yes.

Q. In other words, they're not just cheerleaders for the company, they're at least in theory supposed to analyze
information, reach their own recommendation?

A. Yes.

Q. And would it be fair to say that there were a number of different views of Sunbeam even within the analyst community
back in the late 1990s?

A. It depends what you mean by a number of different views. We were not able -- I did not come across any sell
recommendations for Sunbeam in that time, so it depends if you mean there were buy and sell. I didn't find any. It's not
to say that there couldn't have been any, but all of the sources that we checked in the 50 or 60 reports that we looked at,
I don't believe we ever saw one that said sell or even was worse than neutral.

Q. Well, that wouldn't be surprising at a time when 90 percent of all recommendations were buy recommendation, would
it, all recommendations for all stock?

A. If 90 percent were buy recommendations, that means 10 percent would have been sell recommendations. So I guess
if you're saying that if it's only 10 percent, it can't happen, I don't agree. You certainly could be in that 10 percent. 10
percent of the recommendations were sell recommendations.
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Q. In the late 1990s Mr. Dunlap of Sunbeam was a very controversial al figure, wasn't he?

A. Following this, he became especially controversial.

Q. Let's say the latter part of 1997 through the first part of 1998 isn't it true that the items discussed in your report, there
was a matter of controversy surrounding Mr. Dunlap as a manager of companies?

A. There was some controversy, as there is frequently, surrounding public figures.

Q. Wasn't -- didn't he generate a lot of press reports, a lot of press attention?

A. I'd have to go back and see compared to other people. He certainly was a colorful figure.

Q. Colorful in the sense he would do sort of offbeat things in the public, wouldn't he?

A. Tell you the truth, I don't recall specifics, doing things in public, funny ties. I don't recall any of that. I recall that
there was -- that he seemed to have an aspect to him that, you know, people noticed. And, yes, he was more in the news
than, say, some other CEOs that I could mention, but, you know... There were CEOs are in the news sometimes. I mean,
you know, there are -- that does happen.

Q. Well, in 1997, in any of the materials you saw, did you see photographs of Mr. Dunlap, for example, wearing
ammunition bandoliers and a Rambo style headdress?

A. No, actually I don't recall seeing that.

Q. Wasn't that, in fact, the cover picture of a book about Mr. Dunlap at that time?

A. I don't recall looking at that book.

Q. And Mr. Dunlap courted publicity, didn't he? He was somebody who went out and wanted to get publicity?

A. I have no idea what his motives were, whether he was seeking it or shunning it.

Q. Now there was an analyst -- Just sticking with analysts for a minute, are you familiar with an analyst who you
commented upon or at least you incorporate in your report by the name of Andrew Shore?

A. I recall Andrew Shores being in there.

Q. Do you recall that Mr. Shore in January of 1998 claimed that Sunbeam was a, quote, very risky story?

MR. SCAROLA: Excuse me, Your Honor. I object on the basis of hearsay. Although I have no objection to the
introduction of any of the analyst reports themselves, I object to quoting from a report that is not admitted into evidence,
but no objection to the admission into evidence.

THE COURT: What's the response to the objection?

MR. HANSEN: Response is I'm asking the witness about information. I don't believe a speaking objection is appropriate
here, Your Honor. I believe the testimony --
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THE COURT: Why don't you guys come on up.

SIDE BAR CONFERENCE:

THE COURT: I mean, my concern is you've asked a series of questions that assume facts that aren't in evidence. And at
some point I may need to instruct the jury that the question is not evidence. But to the extent that we're doing that again
and allowing a question to be evidence, I think it is asking for hearsay to say have you heard about this hearsay statement.

MR. HANSEN: Your Honor, it's not hearsay. It's not offered for its truth. The fact is this witness purported to talk
about analyst consensus and analyst views, all of which are hearsay. The only way that you can impeach that testimony
is to show there were other things that he didn't consider or that he considered and rejected.

And the document from Mr. Shore, I can't put in evidence at this point, Your Honor, I'm not permitted to.

THE COURT: I think they're saying they don't object.

MR. SCAROLA: We don't.

MR. HANSEN: I can't put it in evidence now. And I don't want to do it the way Mr. Scarola wants me to do it. I want
to do it a different way, which is to elicit from the witness that there were negative things said about the company. If he
agrees with me, we move on. If he doesn't, I'll put the report before him, and we'll proceed that way. I don't believe that
Mr. Scarola should be able to tell me I have to do it the way he wants.

THE COURT: What you want to do is ask him whether -- what he knew of certain negative reports?

MR. HANSEN: Was he aware that Mr. Shore had given such a report. My guess is he will say, yes, because this is
material incorporated into his own report. I don't believe I should have to be required to take the time of going through
the entire report or doing what Mr. Scarola wants. If he says he doesn't, then I'll do it another way. But that's a matter
that he incorporated in his report as materials he relied on, and I believe I'm entitled to elicit there were negative things
said about Sunbeam as opposed to some hallelujah chorus about Dunlap and Sunbeam.

THE COURT: I'm sorry. What's the response again?

MR. SCAROLA: I have no objection to asking are you aware of negative things that were said. I do object to quoting
from documents that are not in evidence. I don't object to putting the documents in evidence. Then he can quote from
them all he wants. I am not standing on the formality that we are not in his case and he, therefore, can not put in evidence.
He can put the documents in evidence. He just should not be quoting from documents or purporting to quote from
documents that are not in evidence.

THE COURT: I would agree at a minimum it's hearsay within hearsay. I think you're asking him does he know what
this document says rather than --

MR. HANSEN: I'm not, Your Honor. This is a misrepresentation -- Mr. Shore was making this kind of
misrepresentation --

THE COURT: Whether you're saying are you aware of Shore's statement, you want to put the content of the statement
in front of the jury orally, and I think that's what's wrong. So, you know -- and I think I probably need to instruct the
jury just globally, and I'm sure we'll do it many times on both sides of the case, that a question is not evidence.
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MR. HANSEN: This is cross-examination of the other side's witness. This is not hearsay. He is talking about a public
perception. Public perception is informed by statements made.

THE COURT: You're attempting to place the content of the statement in front of the jury by the question is what you're
trying to do.

MR. HANSEN: I'm asking the witness if he was aware of this. He clearly is aware.

THE COURT: It's still hearsay within hearsay.

MR. HANSEN: Not offered for the truth.

THE COURT: I understand you disagree. You can ask him does he know of this statement, does he know of this
statement. You can't orally by your question put the content of the statement in front of the jury because that's hearsay
within hearsay. Even if you're not offering it for the truth of the matter, you're orally saying what a document says.

MR. HANSEN: I'll take it out of quotes and say were you aware that Mr. Shore purported that Sunbeam was a risky
story.

THE COURT: Then still the document needs to be in evidence.

MR. HANSEN: Your Honor, I waive my directed verdict motion by offering documents into evidence. I don't care if
Mr. Scarola says it's okay. I can't offer evidence at this point. That would be unfair and a trap for me.

THE COURT: I'm sure plaintiff will say that they will not deem it a waiver of any motion for directed verdict. Otherwise,
you can just simply ask him by analyst and when you open your case, you can put it in.

MR. SCAROLA: I will expressly say that the offering of evidence, of this evidence will not constitute a waiver of their
motion for directed verdict.

MR. HANSEN: Your Honor, I still believe, with all respect, I should be entitled to ask him if he was aware as part of
his work of negative statements made by analysts.

THE COURT: I understand that to be your position.

MR. HANSEN: I can't ask him that?

THE COURT: You can ask him if he was aware of negative statements. What you're trying to do with your question is
trying to place oral testimony in front of the jury. That's essentially what you're doing.

MR. HANSEN: No. If he's aware of it. He's an expert. Experts can rely on hearsay. This is hearsay an expert can consider.

THE COURT: I understand you disagree.

MR. IANNO: And if he says that, can we then say what was the statement? That's not being offered for the truth of
the matter.

THE COURT: Yeah, I think that's fair.
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END OF SIDE BAR.

THE COURT: Let me state the obvious. A question is not evidence. Evidence comes from the witnesses. Do you
understand the difference? Okay. Great.

Go ahead, Mr. Hansen.

BY MR. HANSEN:

Q. We were talking about Mr. Shore, Dr. Emery. Were you aware of what Mr. Shore said about Sunbeam in early 1998?

A. Honestly, I probably read over 50 reports, and I don't remember every one of them. If you want to show me the
report, we can go back through it.

Q. Well, do you remember that Mr. Shore had negative things about Sunbeam?

A. I remember that a good number of analyst reports in this case, and in most cases, have both positive and negative things
to say about a company. It's somewhat unusual for them to be nothing negative. What was the overall recommendation?
I don't recall that.

Q. In 1997, Dr. Emery, isn't it true that there were red flags and warning signs in the public perception available to the
public about Dunlap and Sunbeam?

A. There were some analyst reports that said, that mentioned the term “red flags” and noted that there were some people
who took a wait and see attitude. In fact, there were some report -- there were some analysts who said explicitly they
would take a wait and see attitude and then subsequently raised their recommendation. For example, I think it was
the Buckingham Group, William Steel, I think was the name, and he, I think, said something about a wait and see in
January, and then on March 24th of 1998, January ‘98, March 24th of ‘98, I believe he upgraded his recommendation
from a neutral to a buy.

At any given time, as information comes in, there is movement. And nobody in that position wants to be caught
completely off guard, and so frequently reports have a variety of things. And if we look into the report and pick out a
particular sentence, you know, you could find in most reports something that's, you could construe as being negative.

Q. Dr. Emery, did you or your research assistants undertake an Internet search to try to find all of the articles, good
and bad, about Sunbeam in the 1997/1998 period?

A. We used sources like Lexus Nexus, Wall Street Index, sources like that. We looked at Bloomberg, Reuter's and sources
like that. These are public information sources, financial information to some extent. And we searched for things that
were relevant, yes.

Q. Are you familiar with the business publication Barron's?

A. Yes.

Q. That's a fairly influential business publication?

A. Among several, yes.

16div-003263



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 105

Q. It's relied upon in the business community?

A. As is the New York Times, Wall Street Journal, Washington Post.

Q. And Barron's is, in fact, published by the Dow Jones company which also publishes the Wall Street Journal?

A. Yes.

Q. And you've included a number of Barron's articles in your report as materials you've relied upon?

A. Okay.

Q. Were you aware that Mr. Perelman, the owner of the plaintiff in this case, had a clipping service in 1997/'98 that
included clippings from Barron's?

A. I was not aware that he had such a service.

Q. Isn't it true, sir, in January 1997 Barron's published an article about Dunlap and Sunbeam that covered all the things
you talked about this morning in terms of the challenged practices of Sunbeam? I'll put a copy in front of Mr. Scarola
and a copy in front of you.

MR. HANSEN: And per Mr. Scarola's offer, we move that into evidence as long as we preserve our rights for directed
verdict.

MR. SCAROLA: No objection.

THE COURT: And what number was that?

MR. HANSEN: 199.

THE COURT: So that would be in evidence.

THE CLERK: Defendant's 199.

(Defendant's Exhibit No. 199 in evidence.)

THE COURT: Do you have an extra copy for me?

MR. HANSEN: Yes, Your Honor.

THE COURT: And you gave one to the clerk?

MR. HANSEN: Yes, Your Honor.

THE COURT: Thank you very much.

MR. HANSEN: Thank you, Your Honor.
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BY MR. HANSEN:

Q. Dr. Emery, I'll give you a moment to review it. My question would be are you familiar with that article from your
work?

THE COURT: While he's looking at that, all the items in evidence you'll have with you during your deliberations. I don't
want to scare you that you have to memorize them now, but you should definitely look at them while they're displayed
to you.

THE WITNESS: I can't say that I recall this particular article or much about it. There's a good chance that I did read
it, look it over and pull out something from it in terms of ideas, but I honestly, I don't, I don't have specific memory
of this article.

BY MR. HANSEN:

Q. Dr. Emery, do you believe this is one of the -articles you listed in your report as materials you relied on?

A. I don't recall off the top of my head, no. I mean, we could check the record. If it was, it was.

Q. I'll represent to you that we can't find it, but I'll give you your report if you'd like to double-check. Would you like
the opportunity to double-check?

A. If it's listed as a source? It's -- I don't need to. I don't recall whether it is or not. If you'd like me to, we can check.

Q. This is a -- why don't I give you the chance.

MR. HANSEN: Your Honor, may I approach?

THE WITNESS: Yes.

BY MR. HANSEN:

Q. I'm going to hand you MS 910A, which is part of your report that contains the list of sources relied upon. Using the
Bates numbers at the bottom of the page, please check to see whether this is a document that you have included in your
thinking or relied upon as part of your work.

MR. SCAROLA: Your Honor, if it helps to facilitate this in any way and counsel represents that these Bates stamped
numbers are not on Appendix B, which lists Bates stamped numbers, I'd be happy to stipulate to that just to save some
time. If we have that affirmative representation from counsel, I'll accept that representation.

MR. HANSEN: Yes, Your Honor.

THE COURT: Okay. That's fine. So that's established, then, that it is not listed. Thank you.

BY MR. HANSEN:

Q. This was a cover story in Barron's in June of 1997, correct, Dr. Emery?

A. You say it was.
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Q. Cover stories are among the most prominent story in any given publication, right?

A. Right.

Q. And this certainly would be the sort of information that you would want to consider when doing a survey of what
the public perception of Sunbeam and Mr. Dunlap was in 1997, correct?

A. Not necessarily. This is the Popular Press. This has a popular element to it. It would not be possible for us to, you
know, for my research assistants to have gotten everything that was out there. It would not have been possible for me
to read everything and include everything, and just because it wasn't relied upon doesn't mean I didn't look at it. You
know, we tried to list the things that we specifically relied on to produce that report where the report was aimed at
understanding Sunbeam's fraud that they committed over that time period.

Q. Well, let me approach -- Dr. Emery, I'm going to give you a copy of MS 892. I'm sorry. MS 74, Morgan Stanley 74,
and ask you do you recognize this Barron's article.

A. Again, I don't recall this specific article.

Q. I will represent to you that this does appear on the list of publications you relied on in doing your work.

A. Okay.

Q. Can we go to --

MR. HANSEN: Your Honor, we offer this pursuant to Mr. Scarola's prior stipulation.

THE COURT: Any objection?

MR. SCAROLA: None.

THE COURT: Okay. I'm sorry. What number for Morgan Stanley?

MR. HANSEN: Number 74, Your Honor.

THE COURT: So that would be in evidence as well.

MR. SCAROLA: Your Honor, just so that the record is clear, we have no objection to the introduction of any of the
1997 or 1998 analyst reports, none.

(Defendant's Exhibit No. 74 in evidence.)

THE COURT: Go ahead, Mr. Hansen. That's not material to what we're doing right now.

MR. HANSEN: 882. I have the deposition Exhibit.

THE COURT: It's number 882. I'm sorry.

MR. HANSEN: The second one was 882.
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THE COURT: Okay.

BY MR. HANSEN:

Q. Dr. Emery, I'd like you to go to the second page of 882, which is a document that you said was a basis for your
opinion. You see the third paragraph?

MR. SCAROLA: Your Honor, may we identify the date of this publication, please?

MR. HANSEN: I was just about to do it when Dr. Emery was finished reading.

THE WITNESS: June 6th, 1998.

MR. SCAROLA: I'm sorry. June 6?

THE WITNESS: June 6, 1998.

BY MR. HANSEN:

Q. Have you had a chance to read it?

A. Not the entire thing. I was trying to catch the date.

Q. Do you recognize this as one of the documents you relied on in giving us an opinion?

A. Specifically, no, but --

Q. Well, you'll have a chance to look at a break to check your list. On the third paragraph -- why don't you just read
it aloud so we can make sure we all follow it.

A. “We can't say we are surprised by Sunbeam's current woes. In a cover story last year entitled Careful Al, we
cast a skeptical eye at Dunlap's growth objectives in the low margin cutthroat small appliance industry. We also
pointed out the yawning gap between Sunbeam's performance claims and reality. We took special note of Sunbeam's
accounting gimmickry which appeared to have transmogrified through accounting wizardry the company's monster 1996
restructuring charge ($337 million before taxes) into 1997's eye-popping sales and earnings rebound. But to no avail,
Wall Street remained impressed by Sunbeam's earnings.”

They agree that in general the consensus was positive.

THE COURT: That wasn't the question pending.

BY MR. HANSEN:

Q. Read the paragraph.

A. “Sunbeam's earnings and the stock continued to rise from a price of 37 at the time of the story.”
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Q. Now when you read this, Dr. Emery, you realized that here was Barron's essentially saying I told you so, we knew
all along there were problems with Sunbeam, correct?

A. That's not unusual for people to say I told you so, whether they really did or not.

Q. That's what they were saying here, correct?

A. That's what they're saying here.

Q. And you saw that in your work for this case involving Barron's saying we wrote a story in June of 1997 that laid out
the accounting fraud at Sunbeam, correct?

A. Yes.

Q. And you didn't even go get that cover story to put it in your report, did you, yes or no?

A. No.

Q. Let's go to the report of 1997.

A. You say go to the report, the ‘97 report.

Q. I'm going to ask --

A. This is after the fact stuff.

Q. The June 1997 document we have before you, which is Exhibit 199, let's go through it to see what was in June of
1997 being predicted by Barron's.

Now do you have it in front of you, Doctor?

A. I do.

Q. Let's go to the bottom of the first page. If we could highlight this last paragraph, if we could, please. Now here's
Barron's saying that Mr. Dunlap is a guy who posed during a book tour decked out in a Rambo headband with bandoliers
and ammo criss-crossing his chest. That was indeed Mr. Dunlap's public persona, wasn't it?

A. That's what -- yeah. I mean, I guess that's true.

Q. Let's go to the next page, if we could, please, the middle paragraph stopping with, “There are lots of shorts...” The
article continues, “The best is yet to come for shareholders, Dunlap insists.” He goes on about estimates. And then it
says, quote, “There are lots of shorts in Sunbeam now, but I wouldn't short me. That's a gamble I'd hate to take.”

What is a short?

A. Short would refer to a short sale.

Q. Under what conditions do people make short -- actually, what is a short sale?
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A. A short sale is where you sell stock you don't own.

Q. And that represents a prediction by the person who sells that the stock is likely to decrease in price so that you can
then buy it at a lower price and make the difference between what you sold it at and what you then bought it at as profit?

A. If -- yes.

Q. It's a prediction that the stock is going to go down, correct?

A. It's an investment. It's essentially it's a mirror image of buying the stock long. So when you buy the stock, you hold
a positive position. When you sell short, you hold a negative position.

Q. Well, when you buy a stock long, you're predicting it's going to go up in value and your investment is going to increase,
correct?

A. I guess I'd quibble with the word “prediction.” But, you know, you're making the investment because you believe
it's a good investment, yes.

Q. And when you sell a stock short, you're predicting that the stock price, or you're hoping that the stock price is going
to go down because that's the only way you're going to make money, right?

A. That's correct.

Q. If the stock goes up and you've sold it without owning it, you're going to have to buy it at the higher price, and that
will result in a loss, correct?

A. Yes.

Q. So when Mr. Dunlap says there are a lot of shorts in Sunbeam now, doesn't that reflect the market perception that
Mr. Dunlap's stock is, his Sunbeam stock has been pumped up or overvalued?

A. No, not necessarily. Virtually any stock of -- well-traded stock will have short sales against it. I mean, we could go
and check for virtually any stock. There's a continuous short sale. So there's -- almost everything has shorts against it.

Q. There are a lot of shorts in Sunbeam?

A. The argument about what is a lot... I mean, I did not undertake an analysis to go and check exactly what that is.
But I would have to do a comparative analysis based on volume and other things to decide what that -- whether I agree
with that conclusion.

Q. Let's go to the top of the next page, if we could, please. And if we could highlight that, this, by the way, is all in the
text of a magazine article that's available to the public through Barron's and Dow Jones, correct?

A. Yes.

Q. For 1997?

A. That's what I understand.
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Q. Okay. They write -- why don't you read it for us, please, top of the page, first full paragraph...

A. “Finally the huge restructuring charge Sunbeam took last year raises quality of earnings issues. For such items as
litigation and bad debts, the company took large reserves that potentially could be tapped to bolster future earnings.
Sunbeam also took a $90 million inventory charge that could shore up profits and margins this year, and next as the
goods are sold, a 13-percent first quarter sales jump lead to press reports of inventory stuffing to aid the top line. But
Sunbeam denies any gimmickry.”

Q. Inventory stuffing is the same thing as channel stuffing, isn't it?

A. Yes.

Q. That's where the manufacturer pushes product out to the customers when customers aren't ready to take it and records
those sales as though they were sales as opposed to just parking them on the books?

A. Yes.

Q. And here's an article talking about that very practice?

A. Yes, that's true.

Q. They're talking about reserves in Barron's, aren't they?

A. Yes, they absolutely are.

Q. They're saying the company, this is the prior year, the company, in 1997, Barron's says Sunbeam took large reserves
and as a result those reserves could shore up 1997 earnings, just what you talked about this morning, right?

A. That's exactly right, that they were saying that was a possibility.

Q. They said Sunbeam took a $90 million inventory charge that could shore up profit and margins this year, 1997 and
next year, 1998 as the goods are sold, correct?

A. Yes.

Q. That's the very practice you talked about when Mr. Scarola examined you this morning?

A. Yes, it is.

Q. And it's, in fact, what happened to Sunbeam, correct?

A. Yes. The problem with the article is --

Q. Well, I'm not asking about the problem with the article. I'm just asking if that is what, in fact, happened. Was there
use of reserves in a way that deflated the performance in 1996 and inflated the performance in 1997?

A. Yes, there was apparently one statement that that was what was going to happen.
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Q. Continuing on with the paragraph beginning “Finally...”, “Finally, not even the best and brightest in housewares like
Newell, the Brahn division of Gillette, and Black & Decker have attained 20-percent operating margins. We'd be laughed
out of Wall Street if we made near the same claims of future performance that Dunlap has made, averse a top executive
of Rival, a Kansas City based appliance maker, celebrated for the crock pot.”

So Mr. Dunlap was telling the world he could do a 20-percent operating margin that nobody else in his business was
able to achieve, correct?

A. That's what this particular article said about the situation. But clearly there were other people who thought differently
because certainly the analyst reports that said buy would have contradicted this.

Q. I'm just asking if what he was claiming was an operating performance that was inconsistent with the operating
performance other companies in the same industry were able to achieve. That's what this says, right?

A. That's one quote from one executive at one company. And that's true in that one quote.

Q. And that quote raises the red flag as to what's going on in Sunbeam, doesn't it?

A. I dare say there's no event that ever happened in history that wasn't -- you couldn't go back and find somebody who
had predicted it. Whether people understood what that prediction was is impossible. People make predictions all the time.

Q. So Barron's got it right, but it just happened to be one predictor in a sea of voices; is that what you're telling me?

A. It was one of, as I said, more than 50 analyst reports didn't have anything less than a neutral recommendation.

Q. Let's go to the page starting at the top of, “Whatever the truth...” and highlight the paragraph beginning, “Yet the
numbers may not tell the whole story...” It's page seven, Dr. Emery, the fourth bullet point.

MR. HANSEN: A little higher, please.

You're cutting off the top, if you could. There we go.

BY MR. HANSEN:

Q. Do you have that, Dr. Emery?

A. “Yet the numbers...” Yes.

Q. Read it for me, if you would.

A. “Yet the numbers may not tell the whole story. For one thing, some in the industry suspect that Sunbeam may have
delayed some deliveries in its fourth quarter figuring the year had been trashed anyway and hoping to get off to a glowing
start in ‘97. In any event, sales in the fourth quarter fell 5.4 percent. The company blames this on the poor condition
of the old system.”

Q. Here we have Barron reporting that what Sunbeam had done in 1996 was to delay sending out products to customers
because they figured ‘96 was a ruined year anyway. They'd rather push the deliveries into ‘97 even though they were ‘96
sales to make the disparity between the ‘96 loss and the ‘97 profit look greater, correct?
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A. Yes.

Q. And that's what you told us about this morning, correct?

A. What I testified was that the consensus, the overall consensus was positive.

Q. With all due respect, I'm asking you if you told us this morning that one of the problems at Sunbeam that kept
the public from knowing what went on was they played around with when things got recognized, when revenue got
recognized, true?

A. Yes.

Q. And here's Barron talking about that revenue recognition in an artificial way, correct?

A. Yes.

Q. Let's go to the next paragraph, beginning, “The Wall Street Journal reported...”

A. Wall Street Journal reported, yes.

Q. I want to ask you to read that.

A. “The Wall Street Journal reported several instances of apparently sales loading or stuffing towards the end of the first
quarter, including one case in which a Midwestern chain, Younkers, received a large shipment of merchandise long after
the cancellation date on the order. It counted as a first quarter sales even though Younkers subsequently returned it.”

Q. That's a specific allegation, is it not, of Sunbeam channel stuffing in order to recognize revenue that it shouldn't
properly recognize because the customer didn't want the goods, correct?

A. It is.

Q. The next paragraph, “And the small appliance industry...”

A. “And the small appliance industry was abuzz of rumors by heavy discounting by Sunbeam to boost sales in the first
quarter's waning weeks. A $90 million inventory write-down the company took in the fourth quarter as part of it's $337
million restructuring charge certainly gave it attitude to play let's make a deal later without impairing profits or margin.”

Q. What's that telling us here is that in order to make it look like they were selling a lot of product in 1997 and make it
look like they were doing really well, they would heavily discount the price of what they sold, and they would disguise
the fact they were discounting by using these reserves, this $337 million cookie jar, if you will, to cover up the heavy
discount, correct?

A. Yes.

Q. That's what is plain as day in Barron's, right?

A. That's what I testified in my testimony about.

Q. Public domain information in June of 1997, correct?
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A. Public perception.

Q. Was this information available in the public domain to anyone who wanted to read the Barron's article in June of 1997?

A. It was, but what I testified was that there was a perception.

Q. Doctor, I just asked you whether the information was available.

A. Just what it says here.

Q. It's available, right? Information was available, yes?

A. Yeah.

Q. Continuing on, Doctor, let's go to the next page, actually carry-over sentence, “Certain balance sheet developments
in the first quarter...” then carrying over to the carry-over paragraph, “Certain balance sheet developments in the first
quarter also lend...” then go to the --

A. “... credence to the possibility of inventory stuffing. During the quarter, net accounts receivable zoomed to 296.7
million from $213.4 million at year-end. The company's explanation, some customers used Sunbeam's temporary inability
to generate electronic invoices as an excuse to pay slowly.”

Q. And the information conveyed here in this public article is that because Sunbeam is stuffing the inventory out to
its customers when the customers don't want it, the accounts receivable or the balance of payments that are owed to
Sunbeam from the customer is rising because the customers don't want to pay for products they haven't really ordered,
correct?

A. That's what it says, yes.

Q. And anybody with any kind of familiarity with business would know that within seconds of reading that article right
there, right?

A. Well, as I said before, this was not the only information available. So, you know, there are contradictory information.
This contradicted some other information.

Q. Let's go to the next article, “The shear magnitude...”

A. “The shear magnitude of the 1996 structuring charge has engendered some skepticism. Companies can use big write-
offs to burnish operating results in subsequent periods by shifting operating expenses from the periods in which they
occur taking spurious inventory profits or building up large reserves that can be subsequently reversed into earnings.”

Q. So what's happening here in this Barron's article is they have this $337 million cookie jar, that's the restructuring
charge, correct?

A. Yes.
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Q. And they can use that to burnish their later operating results by shifting the operating expenses, say, for 1997, from
the 1997 period they can take some kind of spurious inventory profits or other things, and they can take those reserves
and put those into earnings, thus mask what the true performance is, right?

A. Absolutely. That's what I testified this morning. There was fraud.

Q. And here Barron's describing just what you testified to, correct?

A. Amongst many other people, yes.

Q. Let's go down to one more paragraph. And you don't have to read it. I'll read a couple. “Perhaps so, but close scrutiny
of the chargeoffs yields some industry fodder for discussion. For example, buried in the charge is a $17.7 million boost
to the company's litigation reserve.”

Let me stop right there. What's a litigation reserve?

A. That would be a reserve like we talked about before, an anticipated expense. So, for example, when a company
faces a lawsuit, if they think they're likely to lose the lawsuit, they well may put aside a significant amount of money
in anticipation of paying that loss.

Q. So you essentially reserve the money because you may have to pay it, correct?

A. Right. That's what your expected payment is.

Q. So then it goes on, it says, “...which Kersh says...” Kersh was a chief financial officer at the time?

A. Yes.

Q. “...Kersh says reflects an adverse ruling by a court in early January related to a superfund liability.”

That's an environmental clean-up issue?

A. Right.

Q. “Yet the ruling wasn't considered material enough to be mentioned specifically in either Sunbeam's latest 10-K or 10-
Q which were both filed months after the event.”

Tell us what a 10-K is.

A. I believe I testified that a 10-K is an annual set of financial statements filed with the SEC.

Q. And what's a 10-Q?

A. That's a quarterly such statement.

Q. So what Barron's is saying here is Sunbeam has gone ahead and booked this $17 million reserve, but, yet, they've not
purported to the SEC in filings they have to make to a government agency about any problem that requires increasing
litigation reserve, correct?
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A. Yes.

Q. Suspicious, right?

A. Put it in the context of how many other things were being said at the same time. I agree with you, after the fact you
can always find somebody who has made a prediction.

Q. We're not after the fact here. We're standing here at Barron's in June of 1997.

A. No, this is after the fact. We know that this came true, that this was true. What we didn't know at the time, if we were
the investment community, and if you look at all of the other things that were said at the time, the consensus of that
opinion, which they say, be that as it may, Wall Street has embraced Dunlap's rosy scenario. That's what I testified to.

Q. Doctor, I'm just asking you, sir, if sitting there in June of 1997 and reading that Sunbeam has made up this litigation
reserve for a lawsuit it didn't even see fit to disclose in either of its SEC filings, was it a suspicious fact that would
constitute a red flag for someone who needed to know more?

A. If your question is if I had read this article at the time, would I have shorted Sunbeam at the time I read this article
and said things were in trouble, I don't know that I would.

Q. That's not my question, Doctor.

MR. HANSEN: Objection. Move to strike.

THE COURT: Sustained. I'll ask you to disregard the last answer.

BY MR. HANSEN:

Q. I'm asking you a different question, with all respect. I'm asking you if reading in June of 1997 that Sunbeam had
created a $17 million reserve for a lawsuit that it hadn't even seen fit to disclose in either of its SEC filings would have
been a suspicious fact?

A. I believe the author of this article believes it was a suspicious fact, and that's why he reported it.

Q. I'm asking you, putting yourself in June of 1997 reading this article...

A. I would have to have a lot more information than just a hypothetical.

Q. On its own, though, that's a suspicious fact, you're creating a loss that you don't even disclose, right?

A. If you're looking at a 17, $18 million charge on a billion dollars of revenue, I don't know that. Maybe. It's certainly
possible. But I can't -- without a lot more information, you wouldn't be able to say, a-ha.

Q. If a company came to you today and did exactly this, said we're going to put down $17 million for a lawsuit we haven't
even seen fit to disclose, would you advise them to do that?

A. I can not answer that without more information. It simply depends.
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Q. You can lie about a lawsuit? That's your testimony? You'd lie about a lawsuit you haven't disclosed? Say we need
$17 million --

A. That's not what I said.

Q. “Or take the big jump in the allowance for doubtful accounts and cash discounts to $23.4 million in 1996 from 10.7
million in 1995 and $3 million in 1994. The size of the ‘96 charge, which is largely for bad debts, is curious given that the
tidal wave of retailer bankruptcy involving such companies as Jamesway, Ames and Bradleys, had crested long before
'96.”

Here Barron is saying they've paid for the bad accounts even though the customers were in a better position as they
were in prior years?

A. That's what it says.

Q. So that raises a red flag, doesn't it?

A. Taken individually highlighted, yes, you could say, sure, that's -- but in terms of the context of a large corporation,
this author believed that things were suspicious, and this was one of a lot of authors who wrote about Sunbeam in that
time period.

Q. This is pretty specific, isn't it?

A. It is. And it turned out it was absolutely correct.

Q. Let's go to the next paragraph. “By taking such large reserves in 1996, Sunbeam could cut its provisions in 1997 and
1998 or perhaps eliminate the expense all together. Bolstering operating income and redundant reserves could potentially
have an even more powerful effect on earnings if they are ultimately...” quote “...‘reversed’...” close quote “...and added
to income,” correct?

A. That's exactly what I testified about.

Q. That was the very problem that ultimately created the need to go back and restate Sunbeam's financials?

A. It was.

Q. And here's Barron's predicting it in June of 1997, correct?

A. This one author, yes.

Q. Let's go on to the next paragraph, please. Actually, before I finish that, the idea of reversing, I just want to make sure
we all understand that, if you have a reserve account you created in 1996, that will make earnings less in 1996, correct?

A. Yes, that's what we said.

Q. In 1997, if you basically decide you don't need that reserve anymore, it's overstated, and you shrink it or cut it down,
the amount by which you cut it down becomes money that you could put in your profits for that year, correct?

A. Right. I believe what I said was it moves profit forward in time.
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Q. So you can manipulate your financial position to make ‘96 look worse by robbing profits from 1996?

A. Yes.

Q. And ‘97 look better by taking the ‘96 profits and putting them into ‘97?

A. I believe that's what I testified.

Q. Now, finally, “Sunbeam took a $92 million hit on property, plant and equipment and trademarks as part of the
restructuring charge. Though some of this charge applied to assets of businesses the company is selling, the bulk applies
to ongoing businesses.”

Isn't it true, Dr. Emery, that what this refers to is the accounting rule that says you can't take an inventory write-off for
ongoing operations; if you're going to take a write-off, it has to be for discontinued operations?

A. I'm not familiar with the rules. I know there are obsolete inventories that are possible under certain conditions, but
I think the rule you're citing is generally the case.

Q. As from your business or finance understanding, you basically can't go out and write down the inventory or today's
inventory on a business you're still engaged on. You can on a business you decide --

A. If you have obvious inventory, I suspect you could make a case and have that proved. I think as general rule one
wouldn't do that.

Q. $92 million hit, most of it going for ongoing business, so it shouldn't be written down. That's what they're saying. If
you're concerned about the accounting issue, one could certainly get an accountant to look at this, go into Sunbeam,
actually see what the operations are for these write-downs and make a determination to see if these numbers are accurate,
right?

A. I suspect the author did this.

Q. You suspect this Barron's author did just that?

A. What?

Q. You suspect this Barron's author --

A. It's quite possible he or she consulted with an accountant.

Q. It's so thorough and specific that they would almost have to do that, wouldn't they?

A. It's certainly -- it's believable to me, yeah.

Q. Let's go to the next page, the second paragraph. Since my voice is getting a little dry, would you mind, Dr. Emery,
doing this one?

A. Where are we now?
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Q. First full paragraph on page nine.

A. “But the boost...”?

Q. Yes.

A. “But the boost to earnings from 1996 restructuring charge will fade dramatically by next year. Thus, speed is of the
essence for Dunlap to act on his plan to sell Sunbeam or find a juicy acquisition. And that's still the plan as reiterated at the
company's annual meeting last week, though Dunlap said Sunbeam wasn't yet in discussions with any other company.”

Q. So here we have Barron's saying all this up of numbers can only last so long. The restructuring charge will be extended
by 1998. In other words, you won't be able to inflate your profits after 1998 with this cookie jar, right?

A. Right.

Q. So if your plan is to use these reserves to inflate your profits for ‘97 and ‘98, boost your stock price and then make
an acquisition, you better do it before 1998 is over, correct?

A. That's what he's saying.

Q. That's what this article is exactly saying, isn't it?

A. Yes, it is.

Q. And that's exactly what you were talking about this morning, isn't it?

A. That's exactly what happened.

Q. Let's go to the next full paragraph, “It's unlikely, however, that he will be able to scare up as generous a buyer for
Sunbeam as he did for Scott Paper.”

Let me stop there. Scott paper was Mr. Dunlap's prior, quote, turnaround situation?

A. Yes.

Q. Isn't it true that there was in the public domain around this time many questions about whether Mr. Dunlap had
done the accounting gimmickry at Scott Paper?

A. I can't verify that. My memory is not -- I mean, Scott Paper was a turnaround. I mean, Scott Paper did better after
he had been there. I mean, you're saying was it a fraudulent turnaround like Sunbeam? It wasn't.

Q. I'm just saying wasn't there in the public mix of information in the summer of 1997 information that included claims
that Scott Paper had, in fact, not been turned around and instead had been pumped up in an artificial way?

A. And as I said a moment ago, there's almost always a range of opinions. There's somebody who says something.

Q. Continuing on with what I didn't read, though, “At a current price of more than three times sales, Sunbeam's stock is
selling at two to three times the level of most of its competitor shares and Barron is suggesting that Mr. Dunlap through
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these creative gimmicks or, as you say, fraud had managed to boost the share price of Sunbeam two to three times what
similar company stock was selling at, correct, true?

A. Yes.

Q. Okay. Let's go to the paragraph beginning, “So...” skip down one more to, So it's more likely...” “So it's more likely,
more than likely Dunlap will have to go the acquisition route, perhaps stalking a major player in the related housewares
area such as Tupperware or Rubber Maid. Any such acquisition would be done in a manner that would combine the
company's results before and after the merger under...” quote “...‘pro forma accounting.’ ”

Maybe we could stop right there. Can you tell us about pro forma accounting?

A. It would be projected. When you talk about pro forma statements, we're talking about forward looking to see if we
did this, what would we look like.

Q. It goes on, “...nicely masking any shortfalls in the three-year goal of doubling sales and the like.”

So what Barron's is saying there is the Dunlap plan is to have these goals he can't meet, these pumped up goals, but if he
doesn't have an acquisition in time because the two companies will be combined in some form of accounting called pro
forma, no one will really be able to tell how far short he's fallen, correct?

A. That's what I testified to.

Q. Very thing you said was the fraud right here in Barron's?

A. Absolutely. Yeah.

MR. HANSEN: Your Honor, would right now be a good time for a break?

THE COURT: Sure, that would be fine. We still won't talk to you. You won't talk about the case. We will see you in
about ten minutes. Bring in snacks, soda, coffee or tea if you like. Thanks.

(Jury left the courtroom.)

MR. SOLOVY: Your Honor, you asked the question on the confidentiality issue.

THE COURT: Oh, yes.

MR. SOLOVY: I went back and looked at that. I hate to give you this big pile of transcript.

THE COURT: You've found some things that --

MR. SOLOVY: I short-circuited it. What happened was these documents were marked confidential. Then at the
beginning of that hearing --

THE COURT: These are the --

MR. SOLOVY: Financial documents. Mr. Dimitrief tried to offer them into evidence. We objected because of the
confidentiality order. Then you said, well, before we get into that let's do your motion in limine, because we had a motion
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in limine to keep those documents out of evidence, period. Then after these many, I don't know, a hundred odd pages,
Your Honor said I'm going to deny that motion in limine, but I'm going to give you, CPH, the opportunity to object
to the introduction of these evidence at trial.

THE COURT: Okay.

MR. SOLOVY: And that's in the back, Your Honor.

THE COURT: Okay.

MR. SOLOVY: So that's why it's sort of there in limbo.

THE COURT: I think what we're saying, though, and it's sort of ringing a bell now, I need to grant Morgan Stanley's
motion to remove the confidentiality designation subject to your right to object on grounds of relevancy at trial.

MR. HANSEN: Yes, Your Honor.

MR. SOLOVY: Except we don't want it published until -- Let me respectfully suggest this. If Your Honor held those
documents were not confidential, was not admissible, there would be no reason to remove the confidentiality designation.

THE COURT: In all honesty, this is ringing a bell. I think the confidentiality designation comes off. It's what I said all
along. You litigate in a public forum, this stuff becomes public. I understand your client disagrees.

MR. HANSEN: Two points. I want to make it abundantly clear that when I offered the exhibits in evidence that I did
not waive the directed verdict, because Mr. Scarola requested that evidence to come in. I did so on that basis. I relied
on his representation.

THE COURT: I understand that.

MR. HANSEN: I thought it was inappropriate, Your Honor, for Mr. Scarola to make what I considered a grandstanding
series of remarks before the jury as to his willingness to have any and all Exhibits we sought to put before the jury
introduced. I don't believe that's -- That was designed to suggest that we were keeping things from the jury, that he is the
party of openness. If he wished to have a conference, we could have come to the bench.

Every time I have wished to make any kind of remark whatsoever he has, on the other hand, sought to shake his head,
make remarks, do things that I believe are inappropriate before the jury. I request that the court admonish him for
doing so.

THE COURT: Mr. Scarola, from now on I need you to quit trying to curry favor with the jurors, which would include
making the jurors believe plaintiff is the only side who wants an efficient truthful presentation of the evidence in this case.

MR. SCAROLA: Thank you, Your Honor.

THE COURT: I think within the confines of evidence, I think both sides want an efficient truthful representation of
what the evidence is going to be. I understand you guys disagree on what it's permissibly to include.

Are we ready for a break, then?

MR. HANSEN: Yes.
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THE COURT: How long do you think your cross is going to be?

MR. HANSEN: 15 to 30 minutes.

THE COURT: Do you know how long you expect to be, Mr. Scarola, on redirect?

MR. SCAROLA: I would estimate about 20 minutes based on what I've heard so far.

THE COURT: Where do you think we're going next?

MR. SCAROLA: We have Mr. Maher ready to go.

THE COURT: Okay. Thanks. I'm just writing my notes on this.

(A recess was taken from 2:40 p.m. to 2:50 p.m.)

THE COURT: Okay. Are we ready to get the jurors?

MR. HANSEN: One thing real quick, I assume you reject our request for reconsideration of the reliance limiting
instruction.

THE COURT: Yes. There's a written order. I can bring in on the break.

MR. SOLOVY: We can wait.

THE COURT: I also did an order on the confidentiality designations. I can bring them both.

MR. SOLOVY: That one we can particularly wait for Your Honor.

(Jury entered the courtroom.)

THE COURT: Go ahead and take your seats. And, Mr. Hansen, go ahead.

MR. HANSEN: May I proceed, Your Honor?

THE COURT: Yes, go ahead.

MR. HANSEN: Thank you, Your Honor.

BY MR. HANSEN:

Q. Dr. Emory, can I change topics to evaluation that we started last Thursday?

A. Yep.

Q. That is one of your particular areas of expertise in the field of finance?
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A. Yes. Liabilities management is the thing I'm probably most up on, but evaluation falls in the category of things I'm
able to do.

Q. One of the things that falls in the area of your expertise?

A. Um-hum.

Q. Could you help us understand better the concept of market value as you've defined in some of your previous writings?

A. Market value reflects the available information about a stock or other financial securities.

Q. Now there are a number of different ways of looking at value; is that right?

A. We talked about that, yes.

Q. Intrinsic value, book value, market value, correct?

A. I think what we talked about was liquidation value based on present value of future earnings, and then we talked
about the market value of the stock.

Q. Now isn't it true, sir, that market value is the price for which something could be bought or sold in a reasonable length
of time where reasonable length of time is defined in terms of the items of liquidity?

A. That is one view of market value. If we think about a stock, we think about the market value being close to what
it has recently traded at.

Q. Is that --

A. It has a more historic flavor to it.

Q. If I were to get a copy of your book, though, what I just read, would that remind you that that's exactly what you
put in your book as the definition part of it?

A. That would be -- yes, that would not be inconsistent.

Q. You've defined it in your own book just the way I read it a minute ago?

A. Okay.

Q. Is it true, sir, that the more liquid an asset, the shorter the time frame?

A. The more liquid the asset, the shorter the time frame we think of in terms of length of time to sell something, yes.

Q. In other words, the idea of being if you're able to sell, if there's a very efficient market and it's readily available and
you can conclude a transaction in an hour, that's very liquid. Where if your asset is going to take a year or more to sell,
that's highly illiquid, and, therefore, that would affect market value, correct?

A. Right.
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Q. How about the concept of intrinsic value? You're familiar with that concept as well, aren't you?

A. With respect to an option?

Q. Well, is there a concept of intrinsic value where a particular asset may be more valuable to one person because of
that person's unique situation?

A. I know what you're getting at, and I guess I understand that. I think we talked about the idea that I'm not sure I
would use the term “intrinsic value.” I think in my field when we say intrinsic value, we're typically referring to something
about an option.

Q. But what would you call it, then?

A. Perceived evaluation. One person's or entity's perception of value.

Q. In other words, if we had two people, call them A and B, they might not have the same evaluation on a particular
item because of the particular preferences of A or B?

A. I believe we said that Thursday.

Q. Now we talked about liquidity. Is there something known as a, quote, liquidity discount that you work with in your
field?

A. Yes, there is.

Q. And when you perform an evaluation, is it often the case that you need to assess the issue of whether a discount is
required to deal with the issue of liquidity?

A. Yes.

Q. Why is that?

A. The harder it is to sell something, the less liquid it is. The time and effort creates more, somewhat more risk. And so
if you can't sell it conveniently, typically they'll be more effort, transaction costs associated with selling it. So, therefore,
that's what we mean when we say a liquidity discount.

Q. Everything else being equal, is it true that the less liquid an asset is, the less valuable it is?

A. All else equal, ceteris paribus.

Q. Pardon me?

A. Ceteris paribus.

Q. From Harry Potter?

A. It's a Latin phrase for “all else equal.” It's a academician's phrase.
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Q. Is this why the valuations of assets that are subject to restrictions on their sale are often subject to something called
a liquidity discount?

A. Yes, that's a -- yes, that happens.

Q. If you were asked, for example, to value a large block of unregistered securities, would it be appropriate to consider
a liquidity discount for that large block of unregistered securities?

A. It's -- it could be, it would be analogous to an acquisition premium. It would be a judgment call. And typically for
liquidity, you would discount for an acquisition or control. Those two types of things, those are premiums. And they
add to the value. Liquidity subtracts from the value.

Q. I'm not talking at the moment about a control premium. I'm just asking you all things being equal if you have a large
block of unregistered securities, would you need to consider a liquidity discount?

A. I was trying to say we had already talked about that kind of an adjustment. And liquidity, an adjustment for liquidity
would be analogous to that. Yes, you would take a discount for that.

Q. What are unregistered securities? I had forgotten whether that was something covered in your prior examples.

A. I believe we did. What that means is there are securities that are not registered with the SEC and can, therefore, not
be traded on public exchange or public market.

Q. They are claims on the company's ownership, but you can't go into the public marketplace and sell them as you would
with registered shares?

A. Yeah. If they're stock, they would be claims on ownership. But other financial securities can be unregistered as well.

Q. In the range of your field, in the range of evaluation analysis, is there a standard sort of range of liquidity discounts
that are applied in circumstances where, for example, stock is not freely tradable?

A. I believe there are.

Q. What's the range basically?

A. To tell you truth, I don't remember. I would have to check. And check, I would check with some people doing that
sort of work currently. I don't -- I don't have that off the top of my head. I just don't.

Q. Wouldn't it be somewhere in the range of 13 to 45 percent?

A. I think I just said I don't know.

Q. Are there treatises you would go to to see what the range of liquidity discounts should be on certain things?

A. There are people that do this sort of work. I would check with them. Or perhaps I would check the literature and find
out what a research paper said about that. I think I could do that. I mean, that's what I would do.

Q. But you don't have any idea sitting here today?
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A. Unlike the control premium, I haven't written anything on that recently that it's in my mind.

Q. How about the phrase “blockage discount,” is that a concept you're familiar with?

A. Sorry?

Q. Blockage or block discount.

A. Oh, discount for a block. That would be -- can I talk about the control premium in terms of --

Q. Let's just put aside things like control premiums. Just talk about a significant block of shares that you're going to try
to unload in the public marketplace. What I'm asking you about is where you're going to have to sell a large number
of shares, isn't it so that you need to apply a discount because the act of selling a large amount of shares may cause the
price to decrease as you go?

A. It's not a linear. It's a continuum that actually reverses. It gets -- the more you sell, you get a larger block, you start
to get a discount. But then it becomes large enough where it comes back up, and you can start to get a control premium.
That's why I was trying to relate it to the control premium.

There's a range in which you would have a discount. There's a range in which you would have a premium.

Q. So one who was seeking to responsibly value a particular block of securities, and if it was a large block, you would
need to assess the very phenomena you just described, a potential discount for some period of time and possibly an
increase over time? That's an analysis that would have to be done?

A. No, not over time. If you were buying ten percent of a company, that would be a very very large block of shares
-- block of stock. That could have, depending on the situation, that could have a control premium because you would
have a much -- a significant say in the company. Or if there were other shareholders who were large, it might actually
have a block discount.

So as you -- as you go from, you know, one percent kind of thing, you have -- it's too large for most buyers to buy, but
it's too small to really offer much in control.

So the continuum I'm thinking of is the percentage of the company. After you get up to this larger 10, 15, 20 percent
of the company, then you start to get into this other range. So it's not an over time thing. It's at the time how large a
portion of the company of the ownership are you buying.

Q. Thank you for the clarification. You would agree with me, would you not, that somebody would have to analyze the
issue of block in terms of assessing fair value for a large amount of securities?

A. I would certainly think that that would be something I would look at if I were valuing it. That would be a consideration,
yes.

Q. And you couldn't, you couldn't avoid the issue. You'd have to look at it. You just can't tell how it would come out
without going through the facts? That's a bad question. Let me rephrase. In order to do a fair evaluation of a block of
securities on a particular date, someone who does evaluations as you do would have to ask the question what might the
block discount be in these circumstances; true?

A. One would ask those questions and try to determine that aspect of the sale, yes.
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Q. And it would affect value how it came out?

A. It could. It could be anywhere from negative to positive or zero.

Q. Let me just do an example for you here so we can be concrete. Let's assume you have $500 million worth of unregistered
securities. Now with those unregistered securities, how would you go about valuing that block of $500 million securities
on any given day?

A. Well, first of all, I would have to have a context. I would have to have a lot of specifics about the company. I'd have
to know what type of securities they are; is this common stock; what are the voting rights on this common stock.

Q. Let's say they're unregistered, make life easier. These are unregistered securities.

A. Are they stock? Bonds?

Q. Stock. $500 million of unregistered stock. How would you value that?

A. And the 500 million, if we already know they're 500 million, we would know the value.

Q. Let's say that's the market price, the freely tradable shares on this particular day with no restrictions.

A. These shares are traded.

Q. We're talking about unregistered shares.

A. So there's not a comparable share traded? So we wouldn't know what the market value was.

Q. Let's assume it's, however many, $10 a share in the market times, what, 5,000 shares?

A. And the $10 is shares that are trading on the Exchange?

Q. Right.

A. Publicly traded shares.

Q. Right.

A. And our block is not traded.

Q. Right, unregistered shares. How would you value that?

A. Well, aside from looking at what I thought compared to the market price, I would -- because if I'm buying or selling,
I may be thinking that the $10 is high or low. But I would then look at the -- a number of things. But I certainly would
look at what portion of the company that was. I would look at how long they were going to be unregistered, whether
they could be registered or never be registered. There are any number of contractual stipulations in a contract like this.
One of the reasons that people trade stock sometimes privately is the benefits that accrue to being able to work privately
and have a contract that specifically meets the needs of the people rather than being bound by the public market.
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Q. You would need on this $500 million block of unregistered securities to apply a liquidity discount, correct?

A. I would think that it was possible. That would be an aspect I would deal with. That's why I said how long is it, what
are the contracts, what are the various things, and which discount, if I apply a discount, what am I applying it to. If I
really am buying these shares and I think they're worth more than $10 to begin with, then what am I discounting it from?
Or if I think they're worth less, what am I discounting it from?

Q. Isn't it true, Doctor, that the Securities & Exchange Commission, the United States Government has issued a release
saying the valuation of restricted securities at the market quotations for unrestricted securities of the same class or at
slight discounts from such quotations is improper?

A. Tell you the truth, I'm not familiar with that legal aspect, that particular rule.

Q. Hasn't the SEC said that you couldn't lawfully value unregistered stock at the same price as registered stock or even
close to it?

A. I'm sorry. I don't know that law.

Q. How about the IRS, are you aware that the IRS has revenue rulings?

MR. SCAROLA: Excuse me, Your Honor. Pardon me. It's improper to be asking this witness to state legal conclusions.
I object.

THE COURT: I would overrule the objection.

But let me remind you, a question is not evidence. Do you understand what I'm telling you? Okay.

BY MR. HANSEN:

Q. Are you familiar with the IRS guidelines about valuing restricted securities?

A. I do not recall the tax laws, no, I don't.

Q. That would be something you would need to know to have an opinion on it?

A. If I were doing that, yes, I would need to know that.

Q. Are you familiar with an academic survey called the market approach to valuing businesses?

A. Are you talking about a specific paper? I'd need to have more than the title. The authors, the journal in which it
appeared, the year in which it appeared. There's 70 journals in finance.

Q. You're not familiar with that one?

A. That paper out of maybe the thousand that are published every year? No.

Q. Let's add to our 500 million block the concept of a lockup. Can you tell the ladies and gentlemen of the jury what
a lockup is?

16div-003287



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 129

A. Yes, I can.

Q. What is it?

A. A lockup is an agreement whereby shares are set aside and the holder is restricted. It's not just they're unregistered,
but the holder can not sell them for some amount of time. They are locked up as it were.

Q. Not only can you not sell them into the marketplace, you can't sell them to anybody?

A. You can't sell them to anybody.

Q. Is that an additional factor that would require an additional discount if you were trying to value a $500 million block?

A. That's what I -- that's what I said a minute ago about all the different factors one would have to bring in. They're
too numerous to know without having the entire situation. Is a lockup a positive thing from the buyer's point -- yeah,
from the buyer's point of view or from the shareholders' point of view who has them locked up? That depends on the
rest of the contract. The contract isn't just that aspect.

Q. Well, whatever the Latin phrase was, if you've got a block of shares that are subject both to being unregistered and
they are a lockup indicating they can't be sold, is that a factor in your judgment which requires a liquidity discount as
we previously discussed, all other things being equal?

A. That would be part of the liquidity discount because they wouldn't be salable.

Q. You'd have to apply a liquidity discount?

A. You would have to take that into account.

Q. All other things being equal, there would be in my case a liquidity discount, correct?

A. We established that all else equal, liquidity discount; if there was a lack of liquidity, that that could cause a discount.
A lockup is a form of causing illiquidity, you can't sell the stock. So --

MR. HANSEN: May I approach?

THE COURT: Sure.

BY MR. HANSEN:

Q. Why don't we deal with specific instance of liquidity discount to see what you can help us understand about it. This is
Exhibit 282, a March 31, 1998 Sunbeam 10-QA. This is one of the documents you specifically relied on for your report,
correct, Doctor?

A. I believe that's correct, yes.

Q. Go to page six of note two where is says acquisition.

A. I'm sorry. Page six.
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THE COURT: Are you offering this into evidence?

MR. HANSEN: If subject to the same stipulation before.

MR. SCAROLA: I have no objection to the offer of this document into evidence.

THE COURT: That's fine. And I'm sorry. It's 282?

MR. HANSEN: 282, Your Honor.

THE COURT: So that would be in evidence.

MR. HANSEN: Subject to the same reservation.

THE COURT: That's my understanding.

MR. SCAROLA: I have no stipulation with regard to this. I have no objection.

THE COURT: Why don't you guys come on up, then.

SIDE BAR CONFERENCE:

THE COURT: I gather when you say subject to the same reservation, you mean that it wouldn't affect your ability to
move for a directed verdict.

MR. SCAROLA: I have no stipulation with regard to this document. Have no objection.

THE COURT: You're not stipulating to preserve their right to move for directed verdict?

MR. SCAROLA: I am not stipulating to that, no.

MR. HANSEN: I think that's been submitted to the jury. He stood up previously and said we can let in anything we
wanted.

THE COURT: I think it was anything referred to in his report.

MR. HANSEN: This is referred to in his report.

MR. SCAROLA: It was any analyst report. Specifically, I mentioned any analyst report. I don't believe -- I will tell you
that the offering of evidence during the course of our case precludes him from moving for a directed verdict, but I'm
not stipulating to those things.

MR. HANSEN: I have a solution, Your Honor.

THE COURT: Yes, sir.

MR. HANSEN: This document was on our Exhibit list, and there's no objection on the other side, so I don't believe there
can be any prejudice. I will not offer it at this time, but I will show the relevant section. Since he's not objecting to it --
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THE COURT: Based on the representation, as soon as we are in defendant's case you will offer it or it will be deemed
automatically offered into evidence?

MR. HANSEN: Yes.

THE COURT: Any objection to that?

MR. SCAROLA: Yes. I don't think he should be showing documents to the jury that aren't admitted into evidence. He
has to admit it into evidence and then he can show it to the jury.

MR. HANSEN: I can set it up as a hypothetical, but this is a waste of time. This is a document that will come into
evidence. They previously lead us into doing this. There's no objection to the document.

THE COURT: Well, my recollection of the offer by Mr. Scarola was that -- was the analyst reports. I mean, I can tell
you that -- well, I don't understand by putting it in evidence during their case you would waive the right to move for a
directed verdict, but it's not like that's anything I've ever researched.

MR. SCAROLA: I'm going to solve this problem because I don't really believe that is the current state of the law. So
if that's a concern, I will stipulate that offering this document into evidence by the defendants at this point in time does
not waive their right to move for a directed verdict.

THE COURT:. Okay. That's sufficient for your purpose. Great.

END OF SIDE BAR CONFERENCE.

THE COURT: We are back, and MS number 282 is in evidence.

(Defendant's Exhibit No. 282 in evidence.)

THE COURT: Go ahead, Mr. Hansen.

BY MR. HANSEN:

Q. Page 282, page six, note two, could we display that? Now this document is Sunbeam's 10-QA for the period of first
quarter of 1998, correct?

A. Yes.

Q. But it was filed later on. It wasn't filed in March of 1998; it was filed sometime thereafter, correct?

A. Is this -- I have to look and see. This is the amended version?

Q. Yes.

A. So this is the one that was redone? This is the redone one?

Q. Correct. And it was filed after the plaintiff's side filed something called a 13-B.

A. I don't recall that.
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Q. Can you tell --

A. That doesn't mean anything to me.

Q. What is a 13-B?

A. I don't know.

Q. Is there a filing one can make with the Securities & Exchange Commission when a particular person or entity has
attained control over a corporate entity?

A. That's not a familiar -- I don't know what a 13-B is.

Q. But, at any rate, can you tell from this filing when this was filed?

A. Well, the filing on, it says it's the amended because it has amended.

Q. If you go to the second to last page, it might help.

A. I believe that was done -- the original one would have been done after March 31st after the quarter closed in the first
place. And this was done, I believe it was late in the year or the next year.

Q. Look at the second to the last page, if you will, where it says --

MR. SCAROLA: If I may, it's on the cover.

THE COURT: It's both places. We just have to direct the witness's attention to either one.

THE WITNESS: I was trying to find the cover, because it seems to me it ought to be there, and I'm sorry, I'm not seeing
it. Oh, November 4, 1998.

BY MR. HANSEN:

Q. Actually, if you go to the back page, there's a date when it was signed by the CFO. That's November 25th.

THE COURT: I want to make sure we're all looking at the same thing.

MR. SCAROLA: I'll stipulate it's November 25, 1998.

THE COURT: My only concern is the first page shows a filing date of November 25th as well, not some other date. I
want to make sure we're all looking at the same version.

MR. SCAROLA: 11-25-98.

THE COURT: On the first and last page.

MR. HANSEN: We're all on the same page.
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THE COURT: We're all on different pages, but we're looking at the same document.

BY MR. HANSEN:

Q. This was Sunbeam's effort to value the stock given to Coleman in the transaction at issue in this case, correct?

A. This was, yeah, this was a description of some of the aspects of that, yes.

Q. It says, “In exchange for 14,099,749 shares of the company's common stock and approximately $160 million in cash
as well as the assumption of one billion 16 million in debt,” it says, “previously on March 30, 1998 the company,”
which is Sunbeam, “through a wholly-owned subsidiary acquired approximately 81 percent of the total number of then
outstanding shares of common stock of Coleman from a subsidiary of MacAndrews & Forbes Holding, Inc., M&S.”
And then it continues on. That's the transaction, correct?

A. Right.

Q. Then it says, “The value of the common stock issued at the date of acquisition, which they put at $524 million, was
derived by using the average ending stock price as reported by the New York Stock Exchange composite tape the day
before, the day of the public announcement of the acquisition. What is that, the New York Stock Exchange composite
tape?

A. Those are all the transactions that took place on this, the stock from all the different places that the New York Stock
Exchange is doing business.

Q. And then it continues on, “Before on the day of the public announcement of the acquisition...” And the public
announcement of the acquisition was March 2nd, 1998?

A. Date of the acquisition?

Q. Sound about right?

A. Yeah, it was approximately the first of March or end of February they announced it.

Q. So taking the New York Stock Exchange prices for Sunbeam stock?

A. That on the announcement.

Q. On the announcement date. Discounted by 15 percent due to the restrictive nature of the securities. Correct?

A. Yes, that's what it says.

Q. So is this an example of a liquidity discount being applied to the block of stock?

A. This would have all those things in it we talked about, yes.

Q. This was with the filing of the United States Securities & Exchange Commission?

A. Yes, it was.
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Q. So there's a premium on making sure this is accurate?

A. Well, apparently not enough of a premium because the first time they got it wrong.

Q. And they corrected it to get it right?

A. They corrected it to get it right.

Q. This was at a period of time after Mr. Levin had gone and become CEO at Sunbeam?

A. Yes.

Q. Mr. Levin had been one of the executives of Mr. Perelman's companies before that?

A. That I don't know -- I don't know all the -- I focused on the 1996, ‘97 and first quarter ‘98 activities.

Q. And you hadn't focused on how many of the managers previously employed at Coleman Company were put into the
Sunbeam company to run it?

A. No, I didn't, actually, no.

Q. We can take that down now.

Bankruptcy, Mr. Scarola asked you about bankruptcy, correct?

A. Yes, I think we talked about Chapter 11 bankruptcy, one form, one aspect of bankruptcy.

Q. And Chapter 11 is a chapter US Bankruptcy Code in which companies can go into bankruptcy and reemerge outside
later as continuing companies?

A. They file for what's called protection from their creditors from the liabilities. So they suspend their liabilities, and then
they reorganize themselves under the court's jurisdiction. The court dictates what they can and can't do, and negotiations
of who gets what take place. And then, yes, they can, at some point it is likely and possible and likely that they will
emerge from bankruptcy.

Q. And you were saying in your testimony last week how bankruptcy can actually be a good thing for shareholders as
opposed to a bad thing?

A. If, in fact, it's viewed as a positive after a long series of negatives, it can actually be positive, depending on the situation,
yes.

Q. And you've written in your book, have you not, that the leading cause of bankruptcy in companies in America is
management incompetence, correct?

A. I'm sure you could show that to me. I don't mean -- there's a lot of words in there, and I don't recall those particular
words. If you found that, I'll --

Q. Does that not refresh your recollection that that's something you have concluded in your prior work?
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A. If you tell me that you found it in the book, I'll -- I don't recall writing that.

Q. Well, is it true?

A. I don't know off the top of my head. I mean, I may have known at some point. I don't recall that particular --

Q. You don't recall that particular aspect of your academic work? Isn't it true you wrote in Corporate Financial
Management, at page 840, that, quote, “Managerial inexperience and incompetence are the leading causes of corporate
business failure”?

A. I suspect that's the case. There are a thousand pages in the book or 900 pages in the book.

Q. On the same page don't you write, “Lack of management experience, unbalanced experience or outright management
incompetence caused 94 percent of business failures”?

A. I'm sorry. I've read every word of the book, but I don't have it all memorized.

Q. Now one of the documents that you identified at page three of Appendix B of your report as a document that you
relied on in forming your opinions in this case was an analyst report by a man named Nick Hineman (phonetic). Do
you recall that?

A. I can't say that that name is familiar. I remember Constance Manetea (phonetic) and Elizabeth Fontanelle. I
mentioned William Steel, Scott Graham.

MR. HANSEN: Can I approach?

THE COURT: Absolutely.

THE WITNESS: What's the name?

BY MR. HANSEN:

Q. Nicholas Hineman and Lawrence Filer (phonetic).

A. I can look at the report.

MR. HANSEN: May I approach?

THE COURT: Yes.

BY MR. HANSEN:

Q. I'm going to hand you what we marked as Morgan Stanley 892. I'm going to ask if you recognize that as one of the
reports that you relied upon in forming your opinions.

A. I don't remember this particular one, but that doesn't mean I didn't read it.

Q. That report does, in fact, talk about bankruptcy in reference to Sunbeam, does it not? On page two, in particular,
before the bottom of the page.

16div-003294



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 136

MR. HANSEN: While Dr. Emery is looking at that, subject to the same stipulation, we'd offer 862.

MR. SCAROLA: No objection.

THE COURT: So 892 is in evidence.

(Defendant's Exhibit No. 892 in evidence.)

BY MR. HANSEN:

Q. If you could display the second page, third full paragraph and highlight that...

You recall reading that as part of your work, Dr. Emery?

A. No, I don't, I don't recall this particular.

Q. Do you believe it's not one of the items you listed?

A. No. I'm just trying to see if I have my Exhibit list. I'm not seeing my Exhibit list. I wanted to look and see where
it was in the context.

Q. It's not attached to the back of your report?

A. It wasn't on the one copy, but it... This says August 7, ‘98?

Q. Yes.

A. No, my report covered the ‘96 through March ‘98 period, so, no, I did not look at this report at all.

Q. You sure about that? You sure it's not listed as one of the documents you relied on in your list?

A. If you look at Exhibit 4 of my report, you'll see that the ones that we focused on stopped March 24th. I think if you
read the report, the last thing I said anything about was, I think, June of ‘98. This is August of ‘98. No, I don't -- this is
-- I'm sorry. I think this is after the time period I was asked to look at.

Q. Let's see if we're -- do you have page three of four of your Appendix B? Go to page three of four on your Appendix B.

A. Page three of four. Okay.

Q. Got it?

A. All right.

Q. Go about halfway down the page where it reads CPH 132. Or, I'm sorry, 139.

THE COURT: Is this item in evidence?

MR. HANSEN: Let's put that down.

16div-003295



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 137

THE COURT: We need to be real careful not to display items that are not in evidence.

MR. HANSEN: Pardon me.

BY MR. HANSEN:

Q. 2178.

A. This one you handed me says 2179.

Q. Turn to the second page. You're looking at the first page.

A. Oh, I see the numberings.

Q. Document front page is CPH 1392172.

A. Apparently.

Q. On your list.

A. Apparently we did look at it, but that was after the time period for which I was asking to look at.

MR. HANSEN: Your Honor --

BY MR. HANSEN:

Q. Dr. Emery, very simple question. Was this a document that you used in forming your conclusions in the case as listed
in your report.

A. Apparently that was, if there was not a typo, apparently it is something we looked at.

Q. You think there's a typo there?

A. I think typos occur.

Q. This is CPH 1392172. That's the first page, right? That's in your report, isn't it?

A. I understand that.

Q. And the finishing page is 1392181. That's the finishing page of this document?

A. I've studied error, and no matter how hard you try error does occur. And I am saying we probably did, yes, apparently
list this. I can't say unequivocally that there could never be a mistake.

Q. And this is a Sunbeam --

A. I know that this report happened after the period of time I was focusing on in writing the report that you saw of mine.
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Q. And this is a Sunbeam analyst report of the type you talked about Thursday and again today?

A. Yes, it is. It's outside of the time period.

Q. Let's go back to the paragraph before, the third paragraph on page two.

A. Page two is not listed as having been relied on.

Q. This is a beginning Bates number; this is an end Bates number, correct, Dr. Emery? It's a starting page and ending
page on your report, isn't it, Dr. Emery?

A. I'm sorry. You're right. Let me just -- no, you're right.

Q. Is it your testimony you only looked at documents by looking at the first page and the last page, is that what you're
suggesting?

A. What's that?

Q. Are you suggesting to our jurors when you looked at documents, you only looked at the first page and last page and
the between pages weren't looked at by you?

A. No, you look at the page that was listed. I was trying to look at that. The footnotes, when I put together the report,
the footnotes refer to the specific pages. And this is a different format. I and apologize for not using the same format
in both cases, but the footnotes, so that I could reference them, were put on a one page, one number for each page that
we actually had something we were referring to.

Q. So are we now clear that this document, including page two, is a document that you relied on for your work?

A. Yes, we are.

Q. By the way, if it comes from CPH, does that mean it was produced to you from your client, Coleman (Parent)
Holdings?

A. Yes.

Q. Now here this analyst writes, “It is vitally important that investors understand the distinct difference between the
ongoing viability of Sunbeam as a company and the increasingly probable possibility that as a common shareholder
today future participation in SOC...” SOC is the ticker symbol for Sunbeam?

A. SOC is ticker.

Q. “... future, given its fairly extreme overleverage and rapid deterioration, in taxable net worth are two totally distinct
situations. Furthermore, we find it ironic that SOC's second largest shareholder, Ron Perelman, could end up financially
better off if SOC were to enter Chapter 11 than if he had been successful selling Coleman to SOC or Sunbeam at a
significantly lower noncash price as he originally attempted late last year. Were SOC or Sunbeam to enter bankruptcy
today, Mr. Perelman could recognize his presently large but unrecognizable paper. Then he could potentially use this
loss to offset his earnings and gains in his other profitable enterprises.”

Is that an example of what you were explaining to us the other day about how it could be positive for other shareholder?
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A. No, that really wasn't what I was referring to.

Q. Couple of other terms, Dr. Emery, I'd like to see if you could help us with. Could you help us with the term beneficial
ownership? What is that?

A. In what context? That doesn't ring a bell off the top of my head. Have you got a context for it or something I wrote?

Q. Not something familiar with you, beneficial ownership?

A. It doesn't ring a bell.

Q. If a corporation owns a particular piece of property but all of the shares of the corporation are owned by one human
being, is it said in the business community that the human being has beneficial ownership of the property, that it's actually
held in legal title by the corporation?

A. I'm sorry. I don't recall that phrase, no.

Q. How about line of credit, is that something you could help us with? What is a line of credit?

A. I could help you with a line of credit. Actually, I couldn't help you with a line of credit. I'm sure your credit is good,
though.

A line of credit is simply an available loan that goes up and down that if you're a company, you can go to the bank and
borrow more money on a moment's notice. Actually, it's, in the last number of years it's become much more familiar
because there are many individuals who also have lines of credit. In particular, especially equity lines of credit on a
house. It works in a similar way. The arrangements are made ahead, and then they do what's called drawdown or draw
against a line of credit.

Q. How about a debt covenant? Can you help us understand with a debt covenant is?

A. Yes, I can. A debt covenant is a particular item in the bond indenture, which is the contract under which a bond is
issued. When the bond is issued, there's a complete contract. It's called the bond indenture.

And the covenants -- a covenant is one particular aspect within that. There are positive covenants and negative covenants.
Positive ones require some action. Negative ones restrict against an action.

Q. So, for example, just taking the example there, if I were someone who had a large loan outstanding, might there be a
covenant or a part of the term of the bank that said if I earned any additional cash, some or all of that cash would have
to be paid back to the bank before I use it for something else?

A. That would certainly be a possible covenant.

Q. How about the idea of pledging stock? To what does that refer?

A. I think that would be very much in the collat -- fall in the collateral. We talked about collateral on Thursday, the
idea that somebody would have an asset that if they defaulted on the loan, then the asset -- that's a mortgage kind of
thing. And I think that's what that would be.
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Q. So, in other words, if I had a very valuable piece of -- a car, for example, and I wanted to get a loan, I might have to
tell the bank, you could keep my car as collateral for my loan?

A. Right.

Q. Would it also be true if I had shares of stock, I could go to the bank and say I have these valuable shares of stock;
please hold these shares of stock; I'm pledging them to you so you make the loan?

A. Precisely.

Q. If I defaulted or didn't pay, the bank would sell my shares to satisfy the debt?

A. Yes.

Q. Or on the subject of debt, is discharging debt analytically different from getting a cash payment? I'll give you an
example. Let's say I owe $50 million to somebody. That's case one. And someone comes in and says, you know, if you'll
do something for me, I will pay off your loan, you won't have that loan anymore versus somebody gives me $50 million.
Are they functionally the same?

A. Conceptually, they're exactly the same.

Q. They'd both be income to me in that hypothetical?

A. Right. Meaning that all the -- all else equal.

Q. All else equal, that Latin phrase.

A. Right.

Q. Getting the benefit of debt is as much a benefit to me as getting $50 million cash?

A. Right.

Q. How about the issue of forward looking statements. Is that a concept you deal with in your work?

A. Yes.

Q. What are those?

A. We talked about pro forma statements where you look ahead. Forward looking statements are statements which
involve some or all projections, expectations. These are things we looking toward. Frequently they also come with a
disclaimer that says these are forward looking statements, and you can't rely on them. So it's kind of a, there's a tension
between here they are and this is what they say, but you can't rely on them. It's an interesting sort of a tension between
the two.

Q. And that's something provided for under the federal securities laws?

A. Yes.

16div-003299



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 141

Q. Certain different treatment for forward looking statements versus past historical statements?

A. Yes, um-hum.

Q. How about the issue of an entrepreneur? Is that something you study in your work as a business professor?

A. Certainly we talk about entrepreneurs. There's a bit of sort of a popular image to that. It's not a formal term as
much as it is an entrepreneur is somebody who typically we think of them as being very creative in terms of creating new
businesses, start-up companies. Those are the types of people we might label entrepreneur.

Q. Is that something you study, the decision making of entrepreneurial individuals?

A. It's certainly -- there are a lot of -- there may be some specifics that I haven't studied closely, but there's a lot of overlap
because it's still a business decision. There's still a lot of financial aspects to it.

Q. You told us about proxy this morning, but I wanted to ask just a couple more questions about that, the proxy where
you as a shareholder give the right to vote your shares to another person.

A. Right.

Q. Often in the corporate context the right is given by the shareholder to management, incumbent management?

A. That's typically true.

Q. Is that typically referred to as a vote of confidence by the shareholder that the shareholder believes the manager is
being a good steward and is allowed to vote the shares?

A. I think. In some cases it can be positive. I view it more as a not negative. I mean, in other words, I think when
people are frustrated or people have lack of confidence, they withhold, they may withhold. It's certainly not negative.
Sometimes it's a little more routine. I think sometimes investors who are small shareholders check that box, and they
haven't really thought about it. So for some of the investors, it's less a thinking thing than a mechanic thing. But it's
certainly, it's not negative.

Q. How about for a big investor? Take a Warren Buffet or somebody who was influence --

A. I think it's much more likely he would think about it, and it would be more likely to be viewed as some positive,
have a positive aspect to it.

Q. A signal of confidence to the management in the public markets?

A. Yeah, I could view it that way.

Q. So when Warren Buffet happens to be a substantial shareholder in a company and he gives his proxy to the
management, that would be viewed positively by the stock market as a vote of confidence to the management?

A. I can't imagine how it would be viewed negatively. As I say, more or less positively depending on the circumstances
and some of the particulars, but generally.
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Q. Would it be usual for a large shareholder on the order of a Warren Buffet to give a proxy to management where that
shareholder believed management had defrauded him?

A. I think that then we're getting into a lot of very specific things where I'm not as comfortable agreeing with you.

Q. Just use my hypothetical. Do you think it would be usual using your business experience or experience teaching for a
large shareholder to grant the right to vote that shareholder's shares where the shareholder held the personal view that
management had defrauded him?

A. I can imagine it happening. I -- Again, I think the bottom line is the specifics. You'd need specifics to say whether
that was particularly odd. It doesn't seem -- I guess I could see how you would say that it doesn't -- it seems somewhat
incongruent.

Q. Just trying to figure out where you come out on this. Simple hypothetical. I'm a big shareholder.

A. Hypotheticals are never simple.

Q. Let me just give you one, see what you make of it. We go back to my company A example, and say I'm a 20-percent
shareholder in company A, and I learn that the CEO of company A has lied to me and cheated me and caused to put
me in substantial jeopardy of losing my investment.

A. Right.

Q. CEO comes to me after I've learned all this and says I want your proxy so I can vote your shares to, A, do what I
want to do at the shareholder meeting and, B, vote myself a very large pay package. You would view that as an expected
ordinary thing if I were to grant that proxy?

A. I didn't say I would agree it was an expected and ordinary thing. I said I would want more information to be able to
say for sure that it was as it appeared, that it was negative.

Q. Well, no, but we're not fighting the hypothetical here. That is the hypothetical. For present purposes I would like you
to accept my hypothetical. No additional facts.

I know I've been defrauded, and the management is asking for my vote. In your experience, given your expertise, you're
saying it would be an ordinary thing for me to give my vote to management?

A. No, I did not say it would be an ordinary thing. I said it has happened, and I would want to know more about the
situation to know whether I thought that something silly or stupid had been done.

Q. An event study. You talked a little bit about how information moves stock market. You remember that testimony?

A. Yes.

Q. It's not true, is it, Dr. Emery, that you could simply say, well, there was some bad news and stock moved, so, therefore,
there has to be a direct relationship between news and stock price movement, correct?

A. It is the case that there are situations where a professional judgment could be made that in somebody's judgment,
yes, they -- information items are connected.
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Q. But there are many many causes of what moves stock prices, correct?

A. Correct.

Q. In other words, bad news could be one cause?

A. Correct.

Q. So could the inflation in the Far East, correct?

A. Well, that's correct.

Q. So could terrible weather in Malaysia, correct?

A. That's correct.

Q. So isn't it true a professional that does evaluation work doesn't just say, well, there was a bad report on Tuesday;
the stock price fell Thursday; therefore, the stock price drop is attributable to bad news? Doesn't the professional say
we have to do something called an event study?

A. No, an event study involves a particular event that happens across many different companies. So you're talking about
what happened in one company. When we do event studies, we collect 200, 300 different companies that had the same
item like dividend announcement. And that -- those dividend announcements might have taken place over a five-year
period, ten-year period. We align those in time. And then after we align those in time we talk about the day before, the
day of and the day after in particular. And we do everything according to that. And then statistically we average the two
or 300 items and their stock price movements. That's what we do in an event study.

I believe what you're thinking about is in a one-stock case you well might benchmark what the return should have been
for the day, so there are a number of different benchmarks you could use. If I watch a stock that drops 25 percent in the
day, unless that day were October 19th, 1987, I know the market didn't drop that much. And I know that statistically
that was in excess. And so I feel confident in saying that the information was connected to, that is, the price drop was
connected to the information.

You can benchmark it in other ways. There's what we call a capital asset pricing model. And in that model we look at
benchmarking according to the risk of that individual security, and then we make an adjustment. We don't just simply
take the pure change of the market. We adjust just that for what would have been expected in connection with that stock.
You don't do that in an individual stock case event study. You do that in a benchmark.

Q. Is that true -- Let me give you a hypothetical here. Today is Monday. Our stock is at $10. I announce I'm not going to
earn as much money in company A as I thought we were going to earn. Stock goes to $5 for Tuesday. Are you telling us --

A. You mean by the end of Monday or do you mean the end of Tuesday?

Q. Next day.

A. So that's two days.

Q. Closes at $5 at the end of Tuesday. It's announced Monday. Are you telling us all that you can with confidence say
that this $5 drop in the stock price is solely the result of the announcement of the bad news?
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A. No, I have to say this very carefully. I didn't say it was solely the result. What I would say is that that announcement
-- and, first of all, I wouldn't look over two full days of trading. The reaction is generally quicker than that. I would be
measuring from the day before until the close of that day. So the way I would say that, if I were to say that carefully,
would be I believe that the information had a significant effect, not that it was the only thing that affected, but that it
had a significant effect, that it was part of that drop, yes.

Q. Let me just change our hypothetical a little bit. We won't go much farther with this. Company A is company B's
closest competitor. Company B has no such announcement on Monday. Company B goes from 10 down to 3 at the
conclusion of Tuesday.

A. Okay. What you've now brought in is another benchmark, and that is another benchmark you could use instead of
making an asset pricing model to say the S&P 500 or one of the other market indexes you could benchmark to another
company in the industry that was similar enough, you would have various ways. For example, capital structure, market
capitalization, total size of the firm. There would be a whole bunch of things we would do to match. But if you found
a match, then that would be a benchmark. And in this case if you told me that that was the case, then you're right, I
probably wouldn't conclude that the information had done that, because I'd be looking at a benchmark that would tell
me that maybe there was something else, there was some other piece of information that affected both of them.

Q. So to end this sequence, one would have to know a lot more than just there's a bad piece of news in order for the stock
price drop, to be able to isolate what the particular cause of the particular drop was on that given day, right?

A. To be as absolutely careful as possible, you might want to do that. In most cases we can look at something like that
and say, no, it's reasonable to conclude that they're connected.

Q. Dr. Emery, is there a concept in finance known as oppression of the minority shareholders?

A. Oppression?

Q. Oppression, right.

A. Oppression. That's like a democracy.

Q. Well, if somebody has, say, 80 percent of the company and treats him or herself to more benefits from the company
on a per share basis than the 20 percent shareholders, that's a bad thing, isn't it?

A. (Nodding head).

Q. Not getting into legal concepts, but that's disfavored in the world of finance; shareholders are supposed to be treated
equally?

A. The minority shareholders would very quickly want to sell their stock if they didn't trust the larger shareholder.

Q. If, for example, in a merger where the shareholders are going to lose the shares they have in one company and get
shares in another company, typically it will be the case, will it not, that the minority shareholders will get on a per share
basis the same consideration as the majority shareholder, right?

A. Yes, some of the laws are designed to try to ensure that, just that very notion.
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Q. That would be the expected thing, right?

A. No, actually there's lots of exceptions. The laws are designed to have that happen. Sometimes there is fraud.

Q. But sometimes things happen whereby either the majority or the minority get different kinds of consideration, say,
for example stock and cash, but it still has to add up in a way that makes the package they get equal, right?

A. Well, there are cases of what's called green mail where individual shareholders may get bought out at a favorable
price and, you know, that sort of stuff happens.

Q. Well, let's put that aside. Talk about the ordinary plain vanilla case where you're trying to do right by the minority
shareholders so they get on a per share basis just what the majority gets. In stock and cash they'll have to get an equivalent
package, correct?

MR. SCAROLA: Pardon me, Your Honor. Object as clearly beyond the scope of direct examination.

THE COURT: You guys want to come up?

SIDE BAR CONFERENCE:

THE COURT: Let me give them a break while we do this.

END OF SIDE BAR CONFERENCE.

THE COURT: It looks to me like you folks 13 need a break. The kitchen is only open another minutes, so if you want
soda, coffee, snacks or tea, please feel free. Please don't talk about the case, and don't talk to anybody about the case.
We still won't talk to you.

(Jury left the courtroom.)

THE COURT: This is Mr. Solovy's transcript back. I don't want to forget to give it back to him.

MR. SCAROLA: Your Honor, I have two concerns with regard to the line of questioning being pursued. First is that it
is substantially beyond any area that was covered in direct examination. Secondly, Your Honor has imposed significant
restrictions on our ability to be able to talk about the loss sustained by other investors, at least in this phase of the
proceeding. And Mr. Hansen would clearly be opening the door to discussions of those matters that he has sought or that
have been sought by the defendant to be kept out of evidence. So on both grounds we object to this line of questioning.

THE COURT: Okay. So as I understand it, there's an objection that it's beyond the scope of direct and also that it's not
relevant at least in phase one. What's the response?

MR. HANSEN: I think we need to know what I'm going to do before they can object.

THE COURT: What's the response to the first objection beyond the scope of direct?

MR. HANSEN: This witness, Your Honor, was proffered as a witness to talk about corporate hierarchy, the interest
of investors, what investors want, need, the relationship of investors to corporation, duties of corporation to investors.
The only point I'm seeking to make here, Your Honor, has nothing to do with people losing money. It's this, and it's
going to come up through many witnesses:
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One of the ways we're going to be able to show valuation here is that Sunbeam and Mr. Perelman committed, through the
Coleman Company committed on the board level that the minority shareholders, those 18-percent shareholders would
get exactly what the majority shareholders got. And that was -- as Dr. Emery says that's corporate law. That's expected.

Okay. What use am I going to make of that? They got a package, but the package is somewhat different. That's where
his expertise comes in. Because I can work through with him just by doing the math to come up with a per share value of
Sunbeam that everybody at the time recognized was the operative per share value because in order to make the packages
equivalent, that's what it had to be.

This witness is the right witness to do it, Your Honor, because he has expertise in the area. He understands the concepts.
He's been offered by the plaintiff to do that. Indeed, at the opening Mr. Scarola grandiloquently said he'll be here and
answer the defendant's questions, too.

This is not outside the scope. It goes to his core competence and will help the jury understand something which may be
more difficult to explain through witnesses without his expertise.

THE COURT: I would sustain it as beyond the scope. Clearly at some point we need a much longer discussion about
damages.

Why don't we take a break and we'll be back.

MR. SOLOVY: Thank you, Your Honor.

MR. SCAROLA: Can we have a current estimate as to how much longer?

MR. HANSEN: After that ruling, Your Honor, substantially shorter. So I may even be done. Five minutes.

THE COURT: So you'll take about 20 minutes?

MR. SCAROLA: Yes, Your Honor.

THE COURT: So we plan on getting Mr. Maher on the stand today?

MR. SCAROLA: We'd like to start him.

(A recess was taken from 3:53 p.m. to 4:01 p.m.)

THE COURT: Are we ready?

MR. SCAROLA: We are, Your Honor.

THE COURT: I thought we could talk about scheduling.

MR. IANNO: We need Mr. Hansen.

THE COURT: Okay.
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I thought we could take 30 seconds and discuss scheduling before we get the jurors back. We can do the motion to compel
compliance with notice to produce either right after court today or my 8:30 is off. I have an 8:00 o'clock for a half hour
that I think really is a 15-minute, so I expect I'll have a half hour between 8:15 and 8:45. We could do this then. The
other thing I want to tell you is I see I have a three-hour hearing on Friday morning that cancelled from 9:30 to 12:30 so
I think we can plan on being here. We haven't done Dr. Nye. It strikes me that also would be an opportune time to do
the objections to Morgan Stanley's deposition designations if we haven't done that already. Okay?

MR. SOLOVY: Fine, Your Honor. I would, myself being a night person, I would prefer to do our motion tonight than
in the morning.

THE COURT: It looks like it's fairly straightforward.

MR. HANSEN: I don't think we've read it.

MS. BEYNON: In the production of the experts? I think we can do that today.

THE COURT: This is just a consultant.

MS. BEYNON: Correct.

THE COURT: Your expect consultant.

MR. HANSEN: If Miss Beynon is prepared to do that, that's fine. Will we suspend at 5:00 o'clock?

THE COURT: Unless we suspend beforehand.

MR. SOLOVY: Then we have this other deposition designation motion.

THE COURT: That we'll do Friday, that and Dr. Nye. I just know we have three hours on Friday, and I'd rather do
that than keep the jurors hanging on one of the trial days.

MR. SOLOVY: I agree, although we can come in at 8:15. We can't move forward with the deposition designations until
we get that thing out of the way.

THE COURT: Do we want to try to make an attempt at 8:15 on that?

MR. SOLOVY: I'd like to.

THE COURT: There are different categories. To the extent we have to do specific objections to designated testimony,
maybe we could do that Friday morning.

MS. BEYNON: Your Honor, I've only had a chance to quickly review their motion, but it appears to me as though
the witnesses they're addressing are ones on which we haven't had an opportunity to submit our objections to your
counterdesignations.

MR. SOLOVY: That isn't the point of our motion.

THE COURT: I think what we're talking about is -- I mean, I read it only quickly, but it looked to me like what they're
objecting to is the -- you're presenting some witnesses by deposition testimony, and there are three or four different

16div-003306



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 148

categories. Some of them, you know -- And I think analytically we can probably talk about the different categories
tomorrow morning even if we don't get everything resolved.

MR. BEYNON: Could we know which categories you wanted us to address, Your Honor?

THE COURT: I think all the categories analytically. Then we can decide once we have the analytical framework whether
that's enough for me to rule on certain categories or do we need the fuller hearing.

MS. BEYNON: We can be prepared to address that.

THE COURT: So we'll do that tomorrow morning at 8:15, and we will do the Request to Produce after we send the
jury home today. Okay?

MR. SOLOVY: Thank you.

THE COURT: Are you ready for the jurors, then?

MR. SCAROLA: Ready. Do we have more cross?

MR. HANSEN: We do.

THE COURT: Okay.

MR. HANSEN: Won't be long.

(Jury entered the courtroom.)

THE COURT: Come on in and take your seats.

I'm still waiting for snacks, but that's okay. I know you'll be comfortable soon.

JUROR #7: That's next week.

THE COURT: Next week when you're really comfortable.

And, Mr. Hansen, you had a couple more questions.

BY MR. HANSEN:

Q. Very briefly. Dr. Emery, there's a couple more things I'd like you to explain, if you could. Is there something called
a warrant in finance?

A. Yes.

Q. What is it?

A. A warrant is a class of security that falls under the identification of a derivative. A derivative derives its value from
other financial securities. And a warrant is such a security.
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Q. So it's effectively a right to buy a share of stock at a stated price, for example?

A. It's -- Another way to view it is it is a long-term option. An option is a right to buy a stock at a certain price for
some period of time.

Q. So if you had a warrant to buy GM stock at $5, say, that -- for some period of time, you would have the right or the
option to exercise the warrant, buy the share of stock for $5?

A. Correct.

Q. And the right itself, the right to buy the share, the warrant would itself trade on an exchange and have a value?

A. That's correct.

Q. Another concept I hope you can explain for us is the concept of hedging. That's the subject of some of your writing,
is it not?

A. It is.

Q. What is hedging?

A. Hedging is when you take a countervailing position to the position you have. So a position is -- you may own some
asset, and hedge would be that you would take another position that would cover the movement in the value of the asset
you own. So, for example, insurance can be viewed as a hedge.

Q. Maybe to use an example to make it easier for me to follow, let's say, use our block of $500 million worth of stock.
Now $500 million worth of stock but it's unregistered, and it's locked up in my example. Remember the example?

A. Yeah, yeah.

Q. But it will move, the market price may move up or down as we move forward in time, correct?

A. Correct.

Q. Would there be a way through hedging that you could protect against that?

A. There may well be.

Q. How could you do that using my example?

A. If there are market traded instruments which you can find, you could, for example, purchase a put option?

Q. A put option.

A. Yes, a put option is the right to sell. We just said the right to buy. A put option is the mirror image, the right to sell.

Q. So, in other words, in our example, you can in the marketplace buy a put, which is the right to sell your $500 million
block for $500 million for some period of time, correct?
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MR. SCAROLA: Objection; relevance; beyond the scope of direct examination, Your Honor.

THE COURT: Sustained on both.

BY MR. HANSEN:

Q. How would the put work to hedge this investment?

MR. SCAROLA: Same objection.

THE COURT: Sustained.

BY MR. HANSEN:

Q. How does the put work generally in order to hedge against the position in and stock?

MR. SCAROLA: Same objection, Your Honor.

THE COURT: Sustained.

MR. HANSEN: No further questions.

THE COURT: Do you have any questions, Mr. Scarola.

MR. SCAROLA: I do, Your Honor. Thank you very much.

REDIRECT EXAMINATION

BY MR. SCAROLA:

Q. Dr. Emery, I want to begin by asking you some additional questions about the Barron's article from May of 1997.
Did you have a copy of that in front of you?

A. I believe that should still be here. I was going to say...

Q. Mr. Solovy has corrected me again. June 16, 1997.

A. Okay.

Q. Okay. Now this is the article that in cross-examination was characterized as containing, I think they were called red
flags. Do you recall that?

A. Yes. That's what I believe Mr. Hansen referred to, yes.

Q. Now we know from the established facts in this case that Morgan Stanley began as the investment bank for the
company referenced in this article, Sunbeam, two months before June of 1997 in April of 1997. Now accepting those
facts to be true that Morgan Stanley was serving as the investment bank for Sunbeam when this Barron's article came
out, is that the kind of information that an investment banker working for Sunbeam would take special note of?
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MR. HANSEN: Objection; leading.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. What, if any, impact -- better still, in whose face would the red flag be waving in June of 1997 if Morgan Stanley was
working as the investment banker for Sunbeam at that point in time?

A. Well, certainly anybody in connection with the case would be interested in this article and want to take it into account.
I think that's what we said.

Q. All right, sir. Now we also know that the very first contact between Sunbeam and CPH was in actuality the end of
December 1997. You told us during your direct and cross-examination that there were some things that were typical
in terms of an investigation that would be done when you are contemplating a business transaction with another
corporation. Would it be typical if one company is purchasing the publicly traded shares of another corporation for the
purchaser of the publicly traded shares who has no intent to operate the company whose shares he's buying but simply
to be a minority shareholder, would it be typical under those circumstances for the purchaser of publicly traded shares
to go back and read six-month old Barron's articles?

MR. HANSEN: Your Honor, I object to the leading and Mr. Scarola testifying.

THE COURT: Sustained. And why don't you rephrase it. Let me ask you do you mind having Mr. Scarola there, or
do you want him back at this podium?

MR. SCAROLA: I can actually move. I'm happy to move.

MR. HANSEN: No, it's fine for us. Whatever is more comfortable for him.

BY MR. SCAROLA:

Q. To what extent if any, would a typical due diligence investigation on behalf of a corporation that was purchasing
publicly traded shares include reading six-month old Barron's articles?

MR. HANSEN: Objection; leading and foundation.

THE COURT: Overruled.

THE WITNESS: As I said, there's a lot of information out there. There are variations of that information. This would
be information that may have been discounted at the time. It was information that turned out to be correct, absolutely
correct. The market apparently didn't seem to be listening to it carefully because it was as a consensus thinking elsewhere.
I would take this to be information that had been largely discounted. People had seen it, observed it. And if you were
an acquirer, you might have looked at it.

But even if you looked at it, I mean, it's in a mass of other things you would look at. And you're talking the balance of
things, not going and finding one little piece and believing that one little piece.

BY MR. HANSEN:
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Q. All right. One of the things I think you told us you looked at were the stock prices of Sunbeam.

A. Correct.

Q. Over the period of time that you examined, correct?

A. That is correct.

Q. I'm going to put up at this time --

MR. SCAROLA: And with Your Honor's permission, I want to move this a little bit closer so that this can be seen.

THE COURT: That's fine. I want to make sure the jurors can see as well. You want to put it up parallel to the -- this
podium?

MR. SCAROLA: That might be fine. May I ask that Dr. Emery step down?

THE COURT: Sure.

BY MR. SCAROLA:

Q. We're really going to make you feel at home, although I don't know whether teachers continue to use these things.
It's probably a laser pointer now.

A. Yeah, pretty much, that's what we're moving to.

Q. Do you recognize that document, which for the record, I've got smaller copies, Your Honor.

THE COURT: We're going to mark it for identification?

MR. SCAROLA: Yes.

THE COURT: Are they premarked or not?

MR. SCAROLA: This is CPH trial Exhibit 1296A.

THE COURT: This is for ID only. Thank you.

MR. SCAROLA: You're welcome.

(Plaintiff's Exhibit 1296A for i.d.)

BY MR. SCAROLA:

Q. Tell us, if you would, Dr. Emery, what CPH trial Exhibit 1296A is.

A. This is a graph of stock price. You see over here this tells you what the stock price, it measures the stock price, $10,
$20 $30, $40, $50. And each bar is a day, a day's price. The price you see is what's referred to as the closing price. And
that's the last transaction in the day before the market closes.
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For well-traded stocks, it might be a second or close before it closes. So this is right at the end of the trading day the
last trade. So on July 18th, '96, the stock price end of the day was, what is that, 18.70 or something, 75. We also have
the numbers.

Q. All right, sir. I want you to find on that chart for us the day the Barron's article we have just been talking about was
published, June 16 of 1997.

A. June 16 of ‘97. Let's see. It's a little hard to read which is -- what day of the week was it? What is June 16?

Q. I can't help you with that, but perhaps some smart person in this courtroom will work that out for us.

A. June 16, is that Monday or is that --

Q. We'll find out.

A. We have to look up which day of the week. But it looks to me like it would be somewhere in here in this particular
week of trading where those five closing prices start -- it's probably easier to read it off --

Q. As you assumed, we have a calendar here, and June 16 is indeed the Monday of that week. The 18th is the middle day
of the week, and that's -- so these are all, these dates are all marked on the middle day of the week.

A. So Monday's price.

MR. HANSEN: I don't know if Mr. Scarola is testifying or asking a question.

BY MR. SCAROLA:

Q. I want you to assume, Doctor, that, in fact, June 16 was a Monday. And we'll establish that as a matter of evidentiary
record a little later. But assume June 16 is a Monday. And I want you to assume if you're able to do this that the 18th is
a Wednesday, and the 18th is the middle date that is marked down at the bottom of the chart.

A. Right.

Q. Okay. Now can you tell us, please, based on the information we have in front of us what happens to the stock price
when the Barron's article is published on June 16, Monday?

A. Well, if there were any leakage of information, and sometimes there would be in such a thing, if you look back starting
the Friday, from Friday to Monday, Monday's closing price is higher than Friday's closing price.

Q. And Tuesday's price?

A. Tuesday's price is still higher; Wednesday's price is higher yet; Thursday's price is even more higher; and Friday is
the, actually the highest close within a, quite a period until, I think it's August, two months later when it actually reaches
that higher price again.

Q. Okay. Now as has been pointed out, there may well have been other factors going on in the market that could have
influenced that stock price, correct?
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A. Correct.

Q. But one thing we do know is that whatever else was going on, this article was not perceived by the market to be
serious enough.

I'm going to stop and withdraw that question and rephrase it because I see Mr. Hansen standing?

MR. HANSEN: Your Honor, I would object to the continued leading. I don't want to get up every time.

MR. SCAROLA: That is a leading question and I'll rephrase it.

THE COURT: Okay.

BY MR. SCAROLA:

Q. What does that observation regarding stock price before and after the publication of this Barron's article tell us about
how seriously Wall Street viewed the information contained within this Barron's article?

A. I certainly don't see anything happening there. I thought the article had said, the article itself said very nicely Wall
Street's not paying attention to this. Wall Street is thinking things are fine.

Q. Okay. You can resume your seat again, if you would, please, Doctor. And we'll leave that there. We may need to
refer to it again unless --

MR. SCAROLA: Is that in Your Honor's way?

I can move it back.

THE COURT: I can't see Mr. Ianno, but that's okay.

Thanks.

BY MR. SCAROLA:

Q. Dr. Emery, you told us that it was not at all unusual for analysts to include both positive information and negative
information in analyst reports, correct?

MR. HANSEN: Objection; continued leading. I object to having to stand up and object to this all the time.

THE COURT: I understand your concern. Sustained.

MR. SCAROLA: It is merely a predicate for the next question, Your Honor.

THE COURT: I understand that.

MR. HANSEN: Objection. Quibbling with the ruling, Your Honor.

THE COURT: Go ahead, Mr. Scarola.
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BY MR. SCAROLA:

Q. I would like to take a look at Morgan Stanley 199, this June 16 Barron's article. And let's look at some of the things
that were not previously read, beginning with the first paragraph of this article. And read along with me, if you would,
please. Could we get that larger if we could? Even if you need to zoom in on the document so that we're not looking at
the whole document. We'll begin reading while they're working on the technical aspects.

First paragraph, “Why do I keep doing corporate restructurings when I have more money than I know what to do with?”
Albert “Chainsaw Al” Dunlap booms in his Delray, Florida office.” Going down to the beginning of the next paragraph,
“Indeed the 59-year old Westpoint graduate is riding high. Since he took over as CEO of Sunbeam last July its stock has
tripled from 12 to a recent 37 boosting the small appliance maker's market capitalization by over $2 billion.”

Is that good news or bad news?

A. It certainly would be positive.

Q. Okay. Move on, if you would, please, down to the second to last full paragraph, which reads, “But Dunlap achieved
icon stature on Wall Street only in 1995 by receiving...” excuse me. “...by reviving money-losing Scott Paper in less than
two years and selling it to competitor Kimberly Clark for $9 billion, three times its market value when he took over. He
personally made more than $100 million on the deal.”

Would that be viewed as a positive, neutral or negative statement about Sunbeam?

A. Certainly his past success people would be thinking, well, you know, can he do it here? Yeah. He has a history of
doing it.

Q. Let's turn to the next page, page two, the middle of the page, a paragraph that begins with a quote from Mr. Dunlap.
It says, “The best is yet to come for shareholders, Dunlap insists. Analysts' earnings estimates run as high as $1.55 for
this year and $2.25 for ‘98.” Favorable, neutral or unfavorable as far as Sunbeam is concerned?

A. Again, it's as I testified before, the overall consensus was quite positive. The analysts were projecting growth and
higher earnings.

Q. All right. There is, then, a statement below that at the end of that paragraph that was previously read to the jury. It
says, “There are a lot of shorts in Sunbeam now, but I wouldn't short me. That's a gamble I'd hate to take.”

Do you remember discussing that with opposing counsel?

A. I do.

Q. Let's go on to read the next two sentences. Excuse me. The next sentence. “Indeed, it's perhaps foolhardy to gain-say
Dunlap despite his shameless self-promotion. In the past he has delivered the goods.”

Bad thing for Sunbeam? Neutral thing for Sunbeam? Good thing for Sunbeam?

A. Certainly positive about him and what he's accomplished.

16div-003314



COLEMAN, v. Morgan STANLEY., 2003 WL 24303790 (2003)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 156

Q. Down to the bottom of that page, please, second to last sentence, read along with me. “Moreover, it remains to be
seen whether he can meet the extraordinary growth targets he has set, an acknowledgment that Mr. Dunlap may very
well be pulling off a genuine turnaround.”

Neutral statement or unfavorable statement? Which is it?

A. I guess I would consider it to be fairly neutral. It's -- you know, who knows, you know. We're not betting -- we're
raising questions, but he might do it.

Q. Okay. Let's go on to the next page, the third bullet point down after the review of concerns expressed by the author
of this Barron's article, the following statement appears in the third bullet point, quote, “But Sunbeam denies any
gimmickry.” And the next bullet point, “Dunlap insists that Sunbeam will double total sales to $2 billion by 1999, triple
international sales to $600 million and boost operating margins to 20 percent.” Bad news for Sunbeam, neutral or good
news?

A. To me, these are claims that are being said, wow, they're really great claims.

Q. So let's go on to the next page, if we could, page four, second full paragraph down, paragraph reads, “Be that as it
may, Wall Street has embraced Dunlap's rosy scenario.”

Now let's stop there for just a moment. Did your review of both the stock price charts and the analyst reports that you
reviewed covering this period of time confirm, deny or fail to provide you any information as to whether that statement
was true?

A. I believe that's what I testified was that the consensus was positive. This is certainly consistent with that.

Q. It goes on. It goes on. “One bull...” And let me stop there. We talked about bulls and bears. What is a Wall Street
bull and what is a Wall Street bear?

A. A bull is an optimist, favorable, good times ahead. A bear is a pessimist, unfavorable, bad times ahead.

Q. So when we talk about someone being bullish on a company, what does that mean?

A. Very favorable on the company, thinking good things are going to happen.

Q. “One bull, Bear Sterns analyst, Constance Maneaty (phonetic)...” and I think that's one of people you mentioned
earlier “...sees earnings of $130.5 million or $1.55 a share this year and $190 million or $2.25 in 1998, and analysts are
already talking about $3 per share in ‘99. Be that as it may, Wall Street has embraced Dunlap's rosy scenario.”

Did your research enable you to form an opinion with regard to the accuracy of that statement?”

A. Well, that was one of quite a few that were favorable.

Q. Down to the next paragraph, second sentence, “Dunlap has an almost cult like following by virtue of his forceful
personality and his stock's stellar past performances. And his structuring...” Excuse me. “And his restructurings typically
generate juicy investment banking fees late in the game for recapitalizations or merger and acquisition activity.”

Did your own investigation confirm the accuracy of those observations?
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A. In fact, the author was exactly right on that one, too.

Q. Going down to the first sentence in the next paragraph, it reads, “In addition, Dunlap exudes credibility.”

What did your investigation show you with regard to whether Mr. Dunlap's statements were being accepted by the
investing community?

A. As I said, they were, they were being accepted as true.

Q. Let's go down to the last paragraph on that page and take a look at that. It reads, “For example, Sunbeam was hardly
a terminal case despite Chainsaw Al's contention that, ‘It would have gone under within a year if I hadn't come in.’
Sunbeam had exhibited considerable earnings power under Paul Kazarian of Japonica Partners who had run it from
1990 to 1993 until a blowup with his institutional investor partners, Michael Price and Michael Steinhardt, lead to his
ouster. The successful management team made some mistakes and was victimized by deteriorating fundamentals but,
nonetheless, gave Sunbeam a raft of innovative new products for which the company is now taking victory laps.”

Does that observation tend to contradict the belief that a genuine turnaround was possible at Sunbeam; is it neutral with
respect to whether a genuine turnaround was possible at Sunbeam; or does it support the fact that a genuine turnaround
was indeed possible at Sunbeam?

A. I think it reflects the same sort of thing I testified earlier about having some positives, some negatives, and all those
reports tend to have that. In many ways they say they cover their bets. They overall may be positive, but they say some
positive and negative things. And this is consistent with that view.

This author has said some serious questions about what's going on, but then in the next sentence seems to say, well, you
know, yeah, maybe they're playing some games, but, gee, they have all these new products. So, you know, I take this as
a mixed message, and that certainly is a positive statement.

Q. Let's turn to page eight, if we could. We are at a point in this Barron's article where the author has reviewed the
concerns that he has regarding Sunbeam's accounting practices. And let's take a look at what Sunbeam responds to those
concerns in the second full paragraph, the second full paragraph, page eight. Let's try the next paragraph which is the
second full paragraph. It begins, “The indefatigable Kersh...”

“The indefatigable Kersh denies that any such motive lay behind the Sunbeam restructuring charge. Accounting
regulations are strict on that score, and Al has always been vehement about our doing things the right way. We, in fact,
have an internal audit team to make sure things are right and proper every quarter, he insists, pounding the table for
emphasis.”

Is that the kind of statement that the Wall Street investing community would view as raising concerns that the figures
being publicly reported by Sunbeam are fraudulent figures?

A. No, it's a defense. It's certainly saying they're not.

Q. Let's move on with this report, if we could, Dr. Emery. And I want to try to finish up with you quickly here.

We talked about the fact that Morgan Stanley was Sunbeam's investment banker beginning back in April of 1997 when
the Barron's article came out. What, if anything, does Morgan Stanley's endorsement of the Coleman/Sunbeam merger
involving use of Sunbeam stock as consideration tell Wall Street in the investing community about whether Morgan
Stanley was concerned about those alleged red flags?
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MR. HANSEN: Objection.

THE COURT: What's the legal objection?

MR. HANSEN: No foundation; beyond the scope of opinion; leading question; compound question; irrelevant.

THE COURT: Overruled. You can answer it, sir.

BY MR. SCAROLA:

Q. Do you need the question repeated?

A. No. It's okay. Thanks. If you go back to what I said in the cross-examination, we talked about interpreting the
information and what you think of that information and the point that, you know, this is something that people would
look at, and you would look at carefully and I'm sure that Morgan Stanley as an investment banker involved in the
transaction, involved with this company would also look at. And if people are supposed to look hard and careful at it,
then I guess everybody should, not just one side.

Q. What, if anything, does Morgan Stanley's decision to be the sole underwriter of a $750 million debenture offering
with regard to the Coleman/Sunbeam merger tell Wall Street and the investing world about whether they believed that
the red flags referenced in the Barron's article were matters of serious concern?

A. That article was public information and available to people. And as I testified, largely the investment community
didn't believe the article. I guess the allegations in the article that we talked about, the negative allegations that actually
came true eventually were not believed. And they would have been factored in when Morgan Stanley, as I mentioned I
think the other day, Morgan Stanley when they decided to be the sole underwriter, that's a confident position. I mean,
that's a signal to the market that, gosh, you know, they believe in it, they believe in the company.

Q. You were asked many questions on cross-examination about what would be typical with respect to due diligence. Is
there a difference between what would be typical with respect to due diligence today and what would have been typical
with respect to due diligence as it relates to a transaction involving publicly traded corporations, public corporations
back in 1997 and early 1998?

A. If you think back to what we -- what I had said on Thursday about the environment changing and the fact that within
the last several years we've had a dramatic number of fraudulent situations and scandals, and so I think that people are
much more attune today to being exceptionally skeptical, exceptionally leery of people, of all of the aspects of it, but
certainly accounting statements have become much more suspect in the last few years.

Q. Could you give us a working definition of due diligence?

A. The sort of background checking you would do to be comfortable that the things that someone is saying you've
satisfied yourself to the extent that it's possible that those things are true, that those are -- obviously you can't ever remove
all chance of fraud. But due diligence is the idea that you would do a checking to make sure that to the best of your
ability, reasonable effort to make sure that things are correct, that things are accurate.

Q. You were going faster than I was able to keep up with you. But can you tell us whether I managed to accurately
capture what you have told us in your testimony regarding due diligence.
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A. Right. I think I used the phrase “to the best of their ability” also.

Q. Okay. Let's get that in also.

A. Reasonably, you know, it captures some of that, too.

Q. I want to talk very briefly just for a moment about the things that impact on what is reasonably necessary, what
is typical of the due diligence investigation, and I want to be sure that we are talking about the kind of due diligence
investigation that is not considered necessarily to be reasonable today, but I want to focus on what would have been
considered to be typical and reasonable back in the 1997 first quarter 1998 time frame. Okay?

A. (Nodding head).

Q. First, would it make a difference in terms of the nature of the due diligence investigation you would conduct whether
you were buying a company to operate it or simply buying a minority interest in a company that you weren't going to
operate? Does that make a difference?

A. Well, as we talked about controls and control premiums, that's -- the larger stake you have, the more you're going
to be concerned about being able to control things, and with that control comes responsibility. And so the level of due
diligence would be greater because you would have more at stake if you were actually controlling it, operating it. So
the larger your stake...

Q. To what extent, if any, does the fact that the company is a publicly traded corporation subject to federal regulation
regarding its reporting requirements play in terms of what would per -- what would be typical in investigating the financial
reports of that company?

A. I'm sorry. Say that again.

Q. Yes, sir. To what extent, if any, is the fact that the company you are contemplating buying shares in is a publicly
traded corporation subject to federal regulation about the nature and accuracy of the reports that it must file?

A. Of course, as we said, the information has to be filed regularly. As a general rule, there's considerably more information
available about a public corporation than a private corporation. And so by its very nature it can be harder. One could
think of it in terms of being harder to hide things because they're public. There's available information.

Q. To what extent, if any, would the nature of the due diligence you would conduct on a company in whom you are
buying a minority shareholder interest was audited by a respected accounting firm, what difference would that make?

A. Well, once again, there was more confidence in audited accounting reports at that time in history. And that would
give you more confidence, and that would be part of -- you would accept that as part of your due diligence.

Q. To what extent, if any, would the source of the information that you were receiving make a difference? For example,
whether the information was coming from someone who was a stranger and unknown to you as opposed to someone with
whom you had been doing business for a decade and in whom you had built up a relationship of trust and confidence?
Would that make any difference?

A. Well, I think that's a very normal thing in human relations where you get to know somebody, and, you know, you
establish either a wariness or a sense of trust. As you establish a sense of trust, then you would be more likely to believe
what they say.
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Q. To what extent, if any, would it make any difference if you had contracted in written documents for specific guarantees
that the information you were being provided was accurate, honest and complete?

MR. HANSEN: Objection. Misstates the evidence.

THE COURT: Overruled.

THE WITNESS: That would -- contracts and due diligence play sort of a combined role. If you've got contracts, you've
got contractual clauses that protect you in certain ways.

And then the due diligence is another form. So they are -- it's just sort of one more aspect of protecting yourself in a
transaction.

BY MR. SCAROLA:

Q. You were asked about due diligence typically including a review of interim financial statements. To what extent, if
any, would it make a difference if in that same contract where your contracting partner guaranteed you the accuracy and
honesty and completeness of its financial reports that contracting partner also was legally obliged to inform you of any
material change at all that had occurred in the financial circumstances of the company? Would that make any difference
in terms of what was typical to be required in terms of due diligence?

MR. HANSEN: Your Honor, this is all leading by Mr. Scarola.

THE COURT: Sustained.

BY MR. SCAROLA:

Q. Would the existence of a material adverse change clause in a contract have any impact upon what was typical in
terms of due diligence?

MR. HANSEN: It's still leading. Doesn't cure it.

THE COURT: Overruled. You can answer it, sir.

THE WITNESS: The -- As I said a minute ago, they become aspects by which one controls the risk and possibility of bad
things happening. And so that would certainly, a material adverse change clause would offer a level of comfort which
could be viewed as part of the due diligence and serving as part of the due diligence.

MR. SCAROLA: Thank you very much, Dr. Emery. I may have no more questions if you'll just give me one second.

SIDE BAR CONFERENCE:

MR. SCAROLA: I don't want to be accused of usurping any of the court's authority. Is it the court's intention to remind
the jury that if they have any questions, this is the time?

THE COURT: No, I don't do that. And we can talk about the procedure that's in the instruction at some point once
we've sent the jurors home. It's my understanding we're not supposed -- to the extent possible, we're not coming back
right On time. Once again, we appreciate it.
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Are we missing something? Oh, we have them in the wrong order. Maybe we're just seeing if you're on your toes.

BAILIFF: That was a test, folks. Good job.

THE COURT: Okay. We're ready to continue. We're going to go back to Dr. Emery, then go back to Mr. Maher. Okay.

Dr. Emery, is he in the courtroom? Where is Dr. Emery? Is he outside?

VOICE: We're getting him right now.

THE COURT: Okay, great. Thanks.

Do you swear to tell the truth, the whole truth, and nothing but the truth?

THE WITNESS: I do.

THE COURT: Let me remind the jurors, don't draw any inference if a question is not posed to the witness, okay?

Sir, I have a list of questions I want to read to you and ask you to answer.

EXAMINATION

BY THE COURT:

Q. What activities are performed in order to report a cash flow forecast?

A. It would be a large -- there could be a fairly large number of activities that might go through. It would be common to
look at -- to sort of start with what is called marketing research. And that would be to estimate what the market reaction
might be to the product. We try to get a handle on estimation of sales. That probably would be broken down into various
segments. And then those segments would be pulled out to an aggregate number. So you might have more sales in one
area or another geographically, or from a market point of view.

Once you have what you think are sales, then you pull back and you start looking at expenses. The expenses will take
on two general forms. One form is that of variable costs. Those are the -- or direct costs. Those are the costs that might
go into the materials, the labor to produce the product or service. Other costs might be indirect costs or fixed costs. And
these would involve things like having a building in which to sell things, having employees who do -- various support
staff, but aren't directly related to selling the products.

Once you have that, that would give you what you might call free cash flow or a contribution margin, so -- to what you
expect, and then subtract the fixed cost from the contribution margin. And that would give you an aggregate amount.

Now, from there, there are a variety of different directions you can go. One would be to the accounting side, in which
case you would have a series of expenses, such as interest expense. From a financial analysis, largely what we would do
is we would go to the cash flows, and we would go right to taxes. And the affect of interest cost would be taken into
account in what we call the cost of capital.
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Once we project those costs, those cash flows, after tax cash flows, once we estimate those, then we calculate present
value of those cash flows. We talked about discounted cash flow analysis. And then that would be -- the present value
would be what we would look at.

Q. Okay. Thank you, sir.

You focused and have obtained a financial profession, why did you not obtain a CPA qualification?

A. A CPA would be not an unheard of professional qualification for somebody in my position, but it would be quite rare.

A more common designation would be a CFA, which is a certified financial analyst. I don't hold that designation either.
That designation is typically associated with people in the investments area, and I focus on the corporate area.

The credential that is uniform, essentially, for people in my position is the doctor of philosophy degree.

Q. As a financial advisor, when reviewing a profit and loss statement, what are the major elements also looked at in
order to come to the conclusion that the company is either profitable or nonprofitable?

A. Essentially there are a number of different ways you can look at profitability. Some cases you would be looking at
the accounting profit. So if the company is projected to be making a profit, that is, their net income is positive, there
are some, especially lay people, who would look at that and say, look, they're making $50,000 a year, that's positive.
Therefore, they are making a profit. And that's one way to look at it.

In my discipline, we have a much -- I don't know what to call it, harder, more strident, stringent measurement. Our
benchmark, our measure is we look at what do we think the company should be making, earning. So we might look at
it and say, gee, we think this. company, based on the risk of the company and what other investments are out there, we
think this company should be making $400,000 per year.

Well, if they make less than that, we consider them to be below par. Even though they may be making $50,000 a year,
we would say, no, that company is not doing as well as we think it should be doing.

So our benchmark in my discipline includes what you would call an expected profit or a benchmark profit. So we measure
from that. Whereas for tax purposes, in your experience as an employee, a day-to-day, a personal finance thing, yours
would match the accounting view, which is, if it's positive, well, they're making a profit. So that would be the difference,
general difference.

Q. What is the next step to validate that the dollars are true, quote, and sound, quote, in order to complete a business
merger transaction?

A. That's much more difficult. In a general sense, in the case of a business merger, or almost any business transaction,
the level of trust, it's almost like a personal relationship. I know it's arm's length and I know we talked about that, but
if the trust is broken, if you don't trust the other side, essentially you don't engage in a transaction. I mean, people walk
away from transactions all the time. I mean, there are -- well, we could do this and people get broken up.

In fact, in some cases you'll see a tension where they'll break up and then a third party will bring them back together.
And that can happen a few times.

So in terms of what you do to check, you do what's reasonable to do in the circumstances. And it is situation-specific. I
mean, there's not -- there's no general guidelines for how you learn to trust somebody. There are things that you do.
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One of the -- one of the experiences I had years ago was, I knew a woman who was involved in a transaction. She was
very unsophisticated. And in that transaction, part of the discussion she asked a very -- some very simple questions that
the other people, who were more sophisticated, they never would have asked those questions. They would have taken
it for granted. She asked the question -- and boy were they glad that she had asked those questions, because it turned
out that there were some significant misunderstandings.

So in terms of bringing parties together, what you do, each party must do what it feels is necessary to satisfy itself. But
in the end, sometimes there are things you just can't protect yourself against. You know, you can't find them out.

And so what's reasonable depends very much on the situation.

Q. In the event of a false finding from one of the parties, how typical would it be that the transaction to take place or be
completed 100 percent, if at all? Would that bring the trust level down between two companies?

A. If I understand the question, I believe it certainly would affect the relationship. There's -- the remedies will vary.

Sometimes, if it's earlier enough in the process, if the ship hasn't launched, if the train hasn't left the station, if it's not
been consummated, if it's not been formally put together, those are cases where people might walk away.

After it's put together, there's -- there are some incentives to try to get remedies to, to try to work things out. There are
some situations where you might say, well, gosh, I -- if we were to pull away from this, it would be an embarrassment, it
would be a major problem. Yes, you've done something wrong, but we're going to try and work it out.

So in that sense, again, back to a personal relationship, it might be like a problem in a marriage where you spend
significant effort trying to work it out because you've already taken the steps. I mean, you're already on the train together,
on the plane together. A crash would be a bad thing. So, again, it's quite situation-specific.

But the general rule about when you find out something and what you do about it would be the demarcation of you
agree to go ahead with the deal, you actually consummate the deal, you're into the deal in some way. Because getting
out of the deal, sometimes one party will say, I want out of the deal, things have changed significantly, I want out of the
deal. And the other party will say, no, no, everything is okay. Legally you can't get out yet. It hasn't been so bad that
you could get out. So there can be disagreements. Different ways to seek remedies.

Q. Are unaudited receipts reliable?

A. We think of them as being less reliable; although, you know, if you think of what's happened in the last five years,
eight years, ten years, you think about the scandals that have happened, audited statements have become less reliable.
So people have been fooled.

I would say they are more suspect. Unaudited statements are not necessarily unreliable. I mean, I can imagine situations
where you would still accept the information, recognizing that they hadn't been audited. Again, it would go back to trust.
The legal aspects, which I have no expertise in, that's not what I'm here for, but there would be a lot of those sorts of
considerations that would come in.

Q. Okay.

In your opinion, is there any way First Boston could have known that Morgan Stanley didn't have accurate information
if they looked a little harder?
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A. As a general course, I think, again, if I go back to what's happened in the last few years, people who are a lot smarter
than I am, people who are more knowledgeable, were more knowledgeable in the situation than I have been fooled.

If I go back to this situation, I did not study that aspect of it. So I can't say definitively somebody could not have found
it out absolutely.

At the same time, it certainly, as I said a minute ago, there are things that can't be found out. And so the idea that you
could easily find out, there's no way I would think of it as easily found out. I testified about the general consensus. We
saw that there was some variation. There was a range of consensus, but the investment community, if you look at the
stock price and you see it going up over this time period, I have -- I -- certainly there were a lot of people fooled about
it. So there's no way that I would think that it would be an easy thing. I can't say it couldn't have been done, but I can't
envision a way that, oh, sure, just do this and you would have been okay. I think it would have been difficult.

THE COURT: Want to come up a moment?

(A bench conference occurred as follows:)

THE COURT: I don't know that that implicated the instruction, because I don't think there was anything specific about
this at all.

MR. HANSEN: I would move to strike the testimony as nonresponsive.

THE COURT: I wouldn't grant a motion to strike as nonresponsive, but I don't think it implicates the instruction.

MR. SCAROLA: I think it does, but if Your Honor doesn't believe --

THE COURT: That's fine. Okay.

(The bench conference ended.)

BY THE COURT:

Q. Sir, when did you, Dr. Emery, start your, his involvement with this case, start to finish, month, day, year?

A. I'm not positive about the day. I was contacted in, I think early -- it was early November. I want to say November
10th of the previous year, 2004. We talked back and forth about whether I would be willing to do the case, to do a report
on this, whether I would be willing to be involved. There were a number of considerations. I had never done one of these
before, and the truth is, I was really actually a little reluctant to commit to it because I had some other responsibilities
and things, so I had to work out the timing to make sure that I would have the time to do the job.

I want to say probably it was a week -- maybe a week later. So maybe it was November 7th or 8th when we first talked,
but it was probably about November 17th, 18th, somewhere in there, the point at which I said yes I would go ahead
and be involved.

THE COURT: Thank you.

Mr. Scarola, do you have any follow-up questions?
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MR. SCAROLA: Just one, Your Honor.

REDIRECT EXAMINATION

BY MR. SCAROLA:

Q. Dr. Emery, can you give the jury an estimate as to the amount of time you spent preparing to give the opinions that
you have testified to today? What's the total amount of time that you spent on this project?

A. Today, to this morning?

Q. If you can give us an estimate through to today, that would be great. I'm trying to give the jury some ballpark figure
as to the amount of time you've devoted to these tasks.

A. 150 to 200 hours is the range.

Q. Did you actually keep time records?

A. I did.

Q. Would you be able to give us an even more accurate figure if I were to give you the summary of those time records?
Would that help you refresh your recollection?

A. I think what's probably at issue is what's happened in April and the things we've done in April.

THE COURT: Right now I just need for you to answer the question Mr. Scarola posed.

BY MR. SCAROLA:

Q. And that is, would it assist you in giving a more accurate response, would it help you refresh your recollection if I
gave you a summary of the hours that you put in each month?

A. If you -- sure, I mean, that would increase the accuracy.

MR. SCAROLA: May I approach the witness, Your Honor?

THE COURT: Sure.

MR. SCAROLA: Thank you.

BY MR. SCAROLA:

Q. If you could take a look at that, does that refresh your recollection as to a --

MR. HANSEN: Impeaching his own witness.

The witness has testified, and this is an effort to impeach his own testimony.

THE COURT: Overruled.
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BY MR. SCAROLA:

Q. Does that refresh your recollection as to a more accurate summary of the total number of hours that you put in?

A. This says 251.

THE COURT: The question is: Does that -- does that refresh your recollection or not? And that's a yes or no.

If it makes the light bulb go off and say, oh, I remember. If it gives you information that you didn't have before looking
at the document, tell us it didn't refresh your recollection.

THE WITNESS: No, it didn't.

BY MR. SCAROLA:

Q. That's fine. So your best estimate is between 150 and 200 hours?

A. Um, that's -- that's what I would have said, but as I said --

Q. That's fine.

MR. SCAROLA: Thank you very much, Dr. Emery.

Nothing further, Your Honor.

RECROSS EXAMINATION

BY MR. HANSEN:

Q. Dr. Emery, you gave an opinion a moment ago about what CSFB could have known. You were asked a question
about that. You were asked what CSFB could have done.

A. I recall the question.

Q. My question, sir, is: Wouldn't you have wanted to know whether CSFB in its own files had a copy of the Barron's
article laying out the other things? In your testimony you said, laid out all the elements of the Sunbeam fraud, Morgan
Stanley Exhibit 1006, CSFB production code.

And I'm going to ask you, sir, isn't that something you would want to know before giving an opinion about what CSFB
would or could have known?

A. That would be part of the information. That would be part of the range of attitudes that were out there. I believe what I
testified was there was a range of attitudes. And I tried to capture a consensus view in the investment community without
picking out one particular article and saying after that, this is the one aspect I would look at. I looked at many things.

Q. If CSFB had right in front of it those aspects, it wouldn't have been hard to know at all if CSFB --

A. I don't know.
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Q. In fact, CSFB, as you can tell from that article, had that information right in front of it?

A. I testified yesterday -- not yesterday, I testified Monday that, in fact, this information was out there, that it turned out
to be correct. I do not believe that just seeing one article out after a plethora of articles that you could necessarily pick
out one aspect and say, this guy has got it right, as opposed to 50, 100 or 200 other people looking at it. No, I don't agree.

Q. Let me just explore that for a minute. Let's say there are hundreds of articles out about a company and 99 of them
say company is great, but there's one article that says this company is a fraud, and I'll tell you exactly why.

A. Right.

Q. Would someone doing an investigation need to focus on even that one out of 100 articles --

MR. SCAROLA: Excuse me, Your Honor, may we have a limiting instruction at this point in time, please?

THE COURT: Why don't you guys come on up?

(A bench conference occurred as follows:)

THE COURT: Any response?

MR. HANSEN: Don't believe the witness has yet given an answer that would implicate that.

MR. SCAROLA: Wouldn't need to look at the one article out of 99 in order to do a better job is the gist of the question.

THE COURT: I think we need to see what the answer is.

(The bench conference ended.)

MR. HANSEN: May I proceed?

THE COURT: Yes, sir.

BY MR. HANSEN:

Q. Do you remember my question, Doctor?

A. I believe I do.

Q. So my question is: If you've got 100 articles out there and 99 of them say, great company, love it a lot, but one of
them says, look, people, this company is a fraud and here's why, they're faking this number, they're putting the numbers
that should be in this year into another year, wouldn't it be necessary for somebody doing a competent, professional
job to look for the problem to see whether there was a problem, as opposed to just saying, well 99 out of 100 people
think it's a good company?

A. The analogy that I would give is that in 1995 there were people who said the market is going to crash. In 1996 there
were the same. In 1997, ‘98, ‘99 and in 2000 there were people who said the market was going to crash. Now, in 2001
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when we looked back, does anybody go back and check in 1996 that there was somebody who said it was going to crash?
And the answer is, no, it's just history, so what.

But in 2000, ah, that there was somebody who said the market is going to crash this year and after the market crashed
they appeared to know perfectly well what was going to happen. But that doesn't mean at the time you would have been
listening to that particular person. And that's the analogy that I would give here.

If you've got 100 opinions out there. And after the fact you identify one that happened to be correct, if you go back and
say, I could have known because this was the one that said. There have been so many things predicted in history that
didn't come through. 9/11 is a great example of it. There were people who predicted 9/11.

Q. We're a ways away from 9/11.

Is it your testimony, sir, as an expert in finance that professionals purporting to conduct a diligence examination of a
company could ignore specific information about accounting fraud within a company simply because there were other
articles written about the company that said it was a good company? Is that your testimony?

A. I didn't -- I don't know what they looked at. I'm not testifying that they would ignore this. They very well could have
read it, looked at it, pawned over it, and checked with other information and concluded, no, this isn't correct, the other is.

Q. But you'd have to follow up and look at it, wouldn't you?

A. I don't know that they didn't.

Q. We're not -- I know you said that. I'm just asking you, would you have to follow up these kinds of allegations and
look at them?

A. You'd have to be there. This is something that is clearly situation-specific. And would I look at all the information?
I would make every effort to.

Q. Sure. If you were there at the time and somebody gave you these kind of allegations that were in the Barron's article,
you'd certainly check them out to see if they were true before advising your client to proceed with the transaction,
wouldn't you?

A. I believe that I would do the things to satisfy myself, and that would include looking at all the information that I
had available.

Q. With all respect, sir, I don't believe you answered my question.

Specifically as to the Barron's article information, if you were on the scene in 1998 in possession of those Barron's
allegations about Sunbeam, would you please tell the jury whether you would have looked further into those allegations
to see whether there was merit to them, or would you have ignored those allegations because there were other good
things said about Sunbeam?

A. I believe that I would look at this information along with the other information to make a judgment about what I
did next.

MR. HANSEN: And, Your Honor, we would offer 1006 subject to the prior stipulation and rules of court.
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MR. SCAROLA: Objection, no proper predicate. Hearsay and no proper predicate.

THE COURT: Why don't you guys come on up.

MR. SCAROLA: Certainly.

(A bench conference occurred as follows:)

THE COURT: It's the same one we had. This is not in evidence.

MR. HANSEN: It's a different form, because this is CSFB's copy. This is in evidence.

THE COURT: What's the objection to just the photo?

MR. SCAROLA: The objection is that the suggestion has been made by way of questioning that this comes from CSFB's
files. There is no predicate that it, in fact, came from CSFB's files. There's no predicate as to when or how it got in there.
There's no predicate as to what, if anything, was done by it. All of that is done by suggestion of counsel's question.

THE COURT: We're talking about just this form.

MR. HANSEN: It's a CSFB production code at the bottom.

THE COURT: Again, I don't know that that would be sufficient. I can certainly tell the jurors it's the same article
accepted into evidence. But if you're putting it into evidence just to show they have it, I do think the answer implicates
the instruction.

(The bench conference ended.)

THE COURT: I'm sustaining the objection to that exhibit. But I will note for the record it is the same as Exhibit number
199 that was admitted into evidence yesterday.

And I have an instruction that I need to read you.

Let me instruct you again with respect to evidence about CPH's investigation or lack of investigation.

Under Florida law, the recipient of an intentional misrepresentation may rely on it without conducting any investigation
of his own. However, evidence about the investigation or lack of investigation conducted by CPH may be relevant to
your determination of whether CPH actually relied on the statements of Sunbeam and Morgan Stanley. That is, whether
CPH made its decision based on these statements, CPH did not actually rely if it knew the statements to be false, if the
falsity was obvious or if the information was simply disregarded.

Consequently, the evidence that you have just heard should be considered in determining -- should be considered by you
only in determining the issue of reliance.

I may from time to time remind you of the limited purpose for which other evidence is admitted simply by telling you
that this same limiting instruction on reliance applies to that evidence.

Okay?
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MR. SCAROLA: May we approach the bench again, Your Honor?

(A bench conference occurred as follows:)

MR. SCAROLA: Your Honor, this is the document that is marked MS 1006 that's been referenced and in fact held up
in front of the jury.

This is a complete list of all documents listed by the Defendant through yesterday evening, including all late-listed
exhibits. Your Honor will note that this exhibit list ends at MS 1004. This document was never listed. It was-entirely
improper to be making reference to it. And I would ask on that basis that the Court instruct the jury to disregard any
reference to this article having been in CSFB's files.

MR. HANSEN: The response is the document itself is in evidence. This is simply a different version of it that comes
from CSFB files.

THE COURT: Again, I understand what you're telling me. I can't make an evidentiary conclusion they had it at the
time they did due diligence or not.

Two things, make sure neither side displays things to the jury that are not in evidence.

MR. HANSEN: I have not displayed it. I've handed it to the witness. I've handed it to counsel. I have not displayed
anything.

THE COURT: That's fine.

MR. SCAROLA: I am requesting that any reference to this document having been included in CSFB's files be
disregarded.

THE COURT: I would deny the request, but I will remind the jury that questions aren't evidence.

MR. HANSEN: Before we go, I would expect to ask the witness one more time, this does reflect that it comes from
the CSFB file?

THE COURT: No, that would be inappropriate.

MR. SCAROLA: Thank you, Your Honor.

(The bench conference ended.)

THE COURT: Let me remind you, the content of a question is not evidence. What comes from the witness is the evidence.
Everybody clear?

Mr. Hansen, any other questions?

MR. HANSEN: No further question, thank you.

THE COURT: You can step down and I think you're excused. Thank you, Dr. Emery.

THE WITNESS: I thank you for your accommodation yesterday.
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(Witness excused.)

THE COURT: And we're going back to Mr. Maher, correct?

MR. MARKOWSKI: Yes, Your Honor.

THE COURT: Is he outside?

Can all the jurors see that, too?

Do you intend to use the board?

MR. MARKOWSKI: Can you folks see?

THE COURT: Everybody okay? Okay.

Sir, raise your right hand. Do you swear to ??

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2005 WL 6399685 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Florida.
Fifteenth Judicial Court

Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. CA 03-5045 AI.
February 9, 2005.

CPH's Response to Morgan Stanley's Motion in Limine No. 19 to Exclude the Testimony of William Horton

Plaintiff Coleman (Parent) Holdings Inc. (“CPH”) respectfully submits this response opposing Morgan Stanley's
Motion in Limine No. 19 to Exclude the Testimony of William Horton. Morgan Stanley seeks an Order prohibiting
CPH from introducing any expert testimony by Mr. Horton concerning Morgan Stanley's “due diligence ‘duties,’ the
‘reasonableness' of CPH's reliance on Morgan Stanley, or the materiality and accuracy of alleged statements or omissions
by Morgan Stanley in the course of the Sunbeam-Coleman transaction.” Mot. at 6.

In its motion, Morgan Stanley attempts to frame Mr. Horton's opinions as legal conclusions and hence inadmissible. To
the contrary, Mr. Horton is not offering any “legal” opinions -- rather, his opinions relate to the customs and practices
of investment bankers involved in mergers and acquisitions, and the customs and practices of parties involved in such
transactions when conducting due diligence. Those business issues are before the jury in this case, and they are issues
that will involve evidence the jury will need assistance to understand. The opinions offered by Mr. Horton will assist
the jury, and they are well within the scope of Mr. Horton's expertise, given his 22 years of experience as an investment
banker working on a broad array of transactions.

Contrary to Morgan Stanley's assertions, Mr. Horton makes no effort -- overtly or covertly -- to tell this Court or the
jury what the law should be. His opinions are stated in a manner designed to make clear that they are confined to what
is customary and appropriate as a business matter. It follows that his opinions are both relevant and admissible.

Morgan Stanley objects to Mr. Horton offering any opinions regarding Morgan Stanley's “duties.” Mot. at 1. But that
is a straw man. Morgan Stanley adds the word “duty” in its summaries of Mr. Horton's testimony where Mr. Horton

does not use that word. 1  Instead, Mr. Horton offers opinions on the practices and customs of investment bankers and
parties involved in transactions of the type at issue in this case.

Morgan Stanley cites the case of Palm Beach County v. Town of Palm Beach, 426 So. 2d 1063, 1070 (Fla. 4th DCA 1983),
for the undisputed proposition that an expert may not opine on the law. Mot. at 2. But that case does not begin to support
Morgan Stanley's actual argument, which is that opinions about business practices, however relevant, should be excluded
if they might be mistaken for statements about the law. As the Florida Supreme Court made clear in a later decision
in the same case, Town of Palm Beach v. Palm Beach County, 460 So. 2d 879, 882 (Fla. 1984), the distinction between
permissible and impermissible expert testimony depends heavily on the particular words chosen by the expert to express
his conclusion. The issue in that case was whether the plaintiffs received “real and substantial” benefits from a tax levied
upon them in accordance with the Florida Constitution. Id. at 881. The Court held that an expert could testify within
his expertise about benefits received by the plaintiffs, as long as he did not purport to apply the legal standard of “real
and substantial” benefits. Id. Mr. Horton's opinions comply fully with this rule, as a review of his opinions makes clear.
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I. There Is Nothing Improper About Mr. Horton's Opinion That It Would Be
Customary for CPH to Rely on the Debenture Offering Disclosures and Due Diligence.

In his report, Mr. Horton opines that, “[a]s a matter of industry practice and custom,” CPH would expect to benefit
from the due diligence performed for the contemporaneous Rule 144A offering and the related disclosures made in
connection with that offering. See Horton Rep. at 18, attached as Ex. 1 to Mot. Mr. Horton takes account of all the
relevant circumstances, including Sunbeam's status as a public company and its acceptance of a contractual obligation

to disclose material adverse changes. 2

Morgan Stanley claims that this opinion improperly seeks to establish a legal duty running from Morgan Stanley to
CPH. But it does nothing of the kind -- Mr. Horton's testimony relates to industry practice and custom. The law permits
the introduction of expert testimony if it “will assist the trier of fact in understanding the evidence or in determining a
fact in issue.” Fla. Stat. Ann. § 90.702 (West 2004). Here, Mr. Horton's testimony on this point does both. Given his
expertise, Mr. Horton will be able to help the jury understand general customs and practices of investment bankers and of
parties involved in major merger transactions, topics with which the jury is unlikely to be familiar. Moreover, his opinion
regarding the prevailing customs and practices in the investment-banking industry and in merger transactions will assist
the jury in determining whether CPH conducted proper due diligence -- a matter Morgan Stanley has put in issue in this
case. See, e.g., Charles W. Ehrhardt, Florida Evidence § 90.406, at 265-66 (2004 ed.) (“Evidence that a person's conduct
conformed to a general custom has probative value in proving the conduct was reasonable . . . .”); see also Ploetz v. Big
Discount Panel Center, Inc., 402 So. 2d 64, 65 (Fla. 4th DCA 1981) (“ ‘[W]hat is ordinarily and usually done by men
generally, engaged in the same work, has some relevancy to the inquiry as to what an ordinarily prudent person would
do under the same circumstances.’ ”) (quoting Sea Board Air Line Ry. Co. v. Watson, 113 So. 716, 718 (Fla. 1927));
Restatement (Second) of Torts § 295A, cmt. b (“Any such custom of the community in general, or of other persons under
like circumstances, is always a factor to be taken into account in determining whether the actor has been negligent.”).

II. Mr. Horton Can Offer Opinions on the Industry Meaning of “Materiality,”
and He Made Clear that He Is Not Opining on the Legal Meaning of that Term.

In his report, Mr. Horton offers the opinion that the information provided to Morgan Stanley in the March 19, 1998
comfort letter represented a “material adverse change in the business of Sunbeam from any business perspective, and
certainly from an investment banking perspective,” and thus it would have been customary for Morgan Stanley to
disclose this information. See Horton Rep. at 20-21. Operating from the same perspective, Mr. Horton also opines that
the failure of Sunbeam and Morgan Stanley to disclose this information in the March 19 press release rendered that
press release “materially misleading.” See Horton Rep. at 23. Morgan Stanley takes issue with those opinions, arguing
that any characterization of “facts, representations, or omissions” as “material” renders the opinion a legal conclusion.
Mot. at 4-5. Morgan Stanley is again incorrect.

The term “material adverse change,” or “material adverse effect,” is a term of art in the financial industry, and Mr.
Horton is eminently qualified to give his opinion on whether certain information about Sunbeam's financial performance
would be so considered. Courts have routinely held that experts may opine on whether a particular event had a “material
adverse effect” on a company's finances. See Wechsler v. Hunt Health Sys., Ltd., No. 94 Civ. 8294 (PKL), 2003 WL
22358807, at *6 (S.D.N.Y. Oct 16, 2003) (admitting expert testimony of a certified public accountant that a partnership's
distributions to its partners “ ‘had a material adverse effect on the financial well-being of the company,’ ” as a “factual
conclusion[]” that “does not usurp the function of the Court”); Robertson Oil Co. v. Phillips Petroleum Co., 930 F.2d 1342,
1346 (8th Cir. 1991) (affirming district court's admission of expert testimony that pending litigation against defendant
would have no “material adverse effect” on its financial position); see also Consolidated Edison, Inc. v. Northeast Utilities,
249 F. Supp. 2d 387, 411-13 (S.D.N.Y. 2003) (holding, in case where material adverse change clause was at issue, that

16div-003332

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS90.702&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981134952&pubNum=735&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_735_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_735_65
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981134952&pubNum=735&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_735_65&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_735_65
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927112552&pubNum=734&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_734_718&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_734_718
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694023&pubNum=0101577&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003708714&pubNum=0000999&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003708714&pubNum=0000999&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991077473&pubNum=350&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_350_1346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_1346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991077473&pubNum=350&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_350_1346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_350_1346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003243493&pubNum=4637&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_4637_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_411
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003243493&pubNum=4637&originatingDoc=Idb21b7dcf44e11deae65b23e804c3c12&refType=RP&fi=co_pp_sp_4637_411&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4637_411


COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2005 WL 6399685...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

there was a material dispute of fact precluding summary judgment, on the basis of conflicting expert reports regarding
whether change in company's finances amounted to a “material adverse change”).

In addition, the simple fact that the phrase “material adverse change” is used in the merger agreement is no basis for
excluding his testimony under Florida law. So long as it will “assist the trier of fact in understanding the evidence or
in determining a fact in issue,” Fla. Stat. Ann. § 90.702 (West 2004), expert testimony concerning the use of particular
practices or terms of art in specialized fields is admissible to help the jury understand the connotations of contractual
provisions. See Red Carpet Corp. of Panama City Beach v. Calvert Fire Ins. Co., 393 So. 2d 1160, 1160-61 (Fla. 1st
DCA) (holding that trial court, in suit to enforce an insurance contract, erred in excluding expert testimony on industry
practice relating to such provisions, which would have “better informed” the jury “as to the meaning of the policy terms”
and “equipped [it] to properly resolve the issues of fact”), review denied, 401 So. 2d 608 (Fla. 1981); Aetna Ins. Co. v.
Loxahatchee Marina, Inc., 236 So. 2d 12, 14 (Fla. 4th DCA 1970) (“Obscure connotations of an insurance policy can be
greatly illuminated by knowledge of custom and usage in the industry as well as the expert's knowledge of terms which
take on a different hue in the specialized field than in the field of general knowledge.”). Like the insurance-industry
experts in Red Carpet Corp. and Aetna Insurance Co., Mr. Horton is highly qualified, through training and experience,
to interpret this term of art, and should be permitted to do so in explaining his opinions to the jury.

Morgan Stanley's objection to Horton's opinion regarding the failure to disclose material facts also should be rejected, for
the identical reason. Mr. Horton testified that he was using the term “material” in a business sense to connote that the facts

concealed by Morgan Stanley relating to the material adverse change at Sunbeam. 3  Moreover, whether particular facts
are “material” from a business perspective is plainly a matter within the proper scope of expert testimony in investment
banking, even where legal materiality is separately at issue. See Calvin Klein Trademark Trust v. Wachner, 124 F. Supp.
2d 207, 209 (S.D.N.Y. 2000) (holding that a legal determination of “materiality” presented a question that could not
be “adequately resolve[d] without the benefit of an investment banker's expert assessment of which facts were ‘material’
from a business person's perspective”).

Conclusion

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine No. 19.

Dated: February 9, 2005
 

Respectfully submitted,
 

 
COLEMAN (PARENT) HOLDINGS INC.
 

 
By: <<signature>>
 
One of Its Attorneys
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Ronald L. Marmer
 

SEARCY DENNEY SCAROLA BARNHART &
SHIPLEY P.A.
 

Jeffrey T. Shaw
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Footnotes
1 Ironically, the only times that the word “duty” appear in any of Mr. Horton's three reports -- it appears only twice -- are in

reference to opinions offered by Mr. Rosenbloom, Morgan Stanley's expert. See Ex. A, Horton Rep. (12/28/04) at 6.

2 Morgan Stanley contends that investment banks have no “obligation . . . to conduct due diligence in connection with the
offering of securities.” Mot. at 3 n.1. That contention is disingenuous. As Mr. Horton explained at his deposition, the
investment banker's “obligation” to conduct “reasonable and adequate due diligence” in connection with an offering is a
matter of “usual customary practice.” Ex. B, Horton Dep. at 84-85. An investment banker who foregoes due diligence runs
too great a risk of being sued -- a lesson “that is taught to investment bankers from the very beginning.” Id. at 85. See also Ex.
C., Dep of James Lurie (counsel for Morgan Stanley) at 27 (“Q. Did Morgan Stanley have any responsibility to determine
that the offering memorandum was fair and accurate? A. Under the '33 Act, they have a due diligence obligation, yes.”)

3 See Ex. B, Horton Dep. at 271-72 (That's material, as it . . . relates to sales. . . . Each and every one of those aspects in
the comfort letter resulted in material adverse changes. Then I took it the next step, which is Morgan Stanley had all this
information. They were in a unique position dealing with the information and it was never disclosed.”); id. at 299 (“So, am
I an expert in disclosure[s] that are made and that I feel need to be made in the context of offering documents, mergers and
acquisition documents, that type of thing, the answer is yes. Do I apply a legal standard to it? Do I step back and say that
disclosure is covered by -- is it legally sufficient? No, I don't make that characterization. I'm dealing with it from a business
point of view.”). Mr. Horton also made clear that he was drawing the same distinction between a business term of art and a
legal meaning in testifying about the occurrence of a “material adverse change.” See id. at 249-50.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2003 WL 25574982 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS, INC., Plaintiff,
v.

MORGAN STANLEY & CO. INCORPORATED, Defendant.

No. CA 03-5045 AI.
February 22, 2003.

Morgan Stanley's Motion to Dismiss Plaintiff's First Amended Complaint

Jeffrey Davidson, Lawrence P. bemis (FL Bar No. 618349), Thomas A. Clare, Zhonette M. Brown, Kirkland & Ellis
LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005, Telephone: (202) 879-5000, Facsimile: (202) 879-5200.

Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon, Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C.,
Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 20036, Telephone: (202) 326-7900, Facsimile: (202)
326-7999, Counsel for Morgan Stanley & Co. Incorporated.

Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm Beach, Fl 33401, Telephone: (561) 659-7070, Facsimile:
(561) 659-7368, E-mail: twarner @carltonfields.com, Thomas E. Warner, Florida Bar No. 176725, Joseph Ianno, Jr.,
Florida Bar No. 655351.

Defendant, Morgan Stanley & Co. Incorporated (“Morgan Stanley”), moves to dismiss the First Amended Complaint
filed by the Plaintiff Coleman (Parent) Holdings Inc. for failure to state a cause of action as to “Aiding and Abetting”; for
failure to plead fraud, aiding and abetting, and conspiracy with the particularity required by Rule 1.120(b); and failure
to state a cause of action for corporate liability for fraud and punitive damages. As grounds therefore, Morgan Stanley
states as follows (all cited cases are attached):

No Cause of Action for Aiding and Abetting Exists Under Florida Law

1. Aiding and Abetting, as pled by Plaintiff in the First Amended Complaint and as defined in the Restatement (Second)
of Torts II, section 876, does not exist as a civil tort under - the common law of Florida. Since neither this court nor
the District Court of Appeal has the authority to create or recognize a new cause of action in the common law, Plaintiff
cannot pursue this claim. Hoffman .v Jones, 280 So. 2d 431 (Fla. 1973); Conley v. Boyle Drug Co., 477 So. 2d 600 (Fla.
4th DCA 1985).

The only authoritative Florida case even remotely on point is Ft. Myers Development Corporation .v J. W. McWilliams
Co., 122 So. 264 (Fla. 1929), a case involving the liability of a corporate promoter for breaches of fiduciary duty and
fraud. In Ft. Myers, the Florida Supreme Court extended the liability of promoters of inchoate corporations for breach
of trust and secret profits “to a third person, who is averred to have conspired with one of two parties, between whom
fiduciary relations exist, to the injury of the other.” Id. at 269 (emphasis added). Although the court at times referred to
the third person as a conspirator and as an aider and abettor in the breach of trust and fraud of the promoter, it is clear
that the holding of the court is based on the predicate of a conspiracy or secret agreement between the promoter and the
third person to breach a fiduciary duty owed by the promoter and carry out the fraudulent scheme. Id. at 267-269. In the
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76 years following Ft. Myers, the Florida Supreme Court has not adopted or recognized “aiding and abetting fraud” as
a common law tort: no such tort exists in Florida in the absence of a conspiracy.

It would be reversible error to allow Plaintiff to pursue this unrecognized common law tort and present this claim to the
jury. Conley v. Boyle Drug Co., 477 So. 2d 600 (Fla. 4th DCA 1985).

Fraud, Including Fraud as an Element of Conspiracy and Aiding and Abetting, Must Be Plead With Particularity

2. While the First Amended Complaint drops Counts I and IV of the original Complaint, all of the paragraphs of Count
I alleging the direct fraud of Morgan Stanley remain. Thus, there are two distinct frauds alleged in the First Amended
Complaint and Plaintiff fails to specify which of the two form the basis of the underlying tort for the Aiding and Abetting
claim and the Conspiracy claim;

3. As to the Conspiracy claim, Plaintiff fails to state with particularity:

A. what was the underlying fraud;

B. who at Morgan Stanley conspired with Dunlap and when;

C. what the agreement and common objective consisted of;

D. who at Morgan Stanley had actual knowledge of the underlying fraud; what that actual knowledge consisted of; and
when and where that person in Morgan Stanley acquired that actual knowledge; and

E. who at Morgan Stanley provided the substantial assistance and when it was provided.

The requirements of Rule 1.120(b), pleading fraud with particularity, apply to averments charging conspiracy. Ocala
Loan Co. v. Smith, 155 So. 2d 711 (Fla. 1st DCA 1963); General Dynamics Corp. v. Hewitt, 225 So. 2d 561 (Fla. 2d DCA
1969). Furthermore, because an underlying fraud is an element of conspiracy, a party alleging conspiracy must allege
all of the elements of fraud. Cf. Buckner v. Lower Florida Keys Hosp. Dist., 403 So. 2d 1025, 1027 (Fla. 3d DCA 1981)
(holding that complaint for conspiracy to defame failed to state cause of action because it did not allege publication,
an element of defamation). In order for a claim of fraud to withstand a motion to dismiss, it must allege fraud with the
requisite particularity required by Fla. R. Civ. P. 1.120(b), including who made the false statement, the substance of the
false statement, the time frame in which it was made and the context in which the statement was made. Bankers Mutual
Capital Corp. v. United States Fidelity and Guaranty Co., 784 So. 2d 485, 490 (Fla. 4th DCA 2001); Robertson v. PHF Life
Insurance Co., 702 So. 2d 555 (Fla. 1st DCA 1997) (Appellants' complaint fails to specifically identify misrepresentations
or omissions of fact, the time, place or manner in which they were made, and how the representations were false or
misleading.).

The particularity Morgan Stanley seeks has now become especially critical, given Plaintiff's election to proceed to trial
solely on the theory of what it calls the “big” fraud. Plaintiff has made that significant election, yet turned around and
filed, in essence, an amended complaint identical to the one it was previously proceeding under. All the allegations against
Morgan Stanley remain the same. The old Complaint fails to allege with particularity Morgan Stanley's connection to the
“big” fraud. In addition, as a matter of necessary pleading - and fairness - Morgan Stanley is entitled to a straightforward
particularized statement of what Plaintiff contends established such a connection: what knowledge and what acts of
what people, and when and how that knowledge was supposedly obtained and the acts allegedly committed. If Plaintiff
intends to claim at trial knowledge or acts not yet particularized in the First Amended Compliant, Morgan Stanley is
entitled to know what it is.
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4. Likewise, as to the Aiding and Abetting claim, Plaintiff fails to state with particularity who at Morgan Stanley had
actual knowledge of the underlying fraud; what that actual knowledge consisted of; and when and where that person
in Morgan Stanley acquired that actual knowledge. Further, Plaintiff fails to state with particularity who at Morgan
Stanley provided the substantial assistance and when it was provided. These elements must be pled with particularity.
See generally. Ocala Loan Co., General Dynamic Corp., Bankers Mutual Capital Corp., and Robertson .v PHF Life Ins.
Co., supra.

Corporate Liability and Punitive Damages Must be Plead with Particularity

5. Plaintiff has failed to plead a cause of action for corporate liability against Morgan Stanley because there are no
allegations as to what officer or managing agent conspired with Dunlap; what the agreement and common objective
consisted of what officer or managing agent at had actual knowledge of the underlying fraud; when and where officer
or managing agent acquired that actual knowledge; what that actual knowledge consisted of; what officer or managing
agent provided the substantial assistance and when it was provided; Sunrise Olds-Toyota, Inc. v Monroe, 476 So. 2d 240,
241 (Fla. 5th DCA 1985) (Any intentional conduct attributed to a corporation must be committed by an officer, agent
or employee of the corporation.).

6. Plaintiff has failed to plead a cause of action for punitive damages against Morgan Stanley, as a corporate entity,
because there are no allegations as to what officer, managing agent, or employee committed the alleged intentional
wrongful acts. See Schropp v. Crown Eurocars, Inc., 654 So. 2d 1158 (Fla. 1995); Sunrise Olds-Toyota, Inc. v. Monroe,
476 So. 2d 240 (Fla. 5th DCA 1985) (complaint which was vague as to what member or members of corporate employer
were grossly negligent and in what capacity they acted for corporation did not make it clear that employer as opposed
to some mere employee was at fault, and thus failed to state a cause of action for punitive damages).

WHEREFORE, Morgan Stanley requests that this Court enter an order granting this Motion and dismissing Plaintiff's
First Amended Complaint.

Jeffrey Davidson

Lawrence P. Bemis (FL Bar No. 618349)

Thomas A. Clare

Zhonette M. Brown

KIRKLAND & ELLIS LLP

655 15th Street, N.W., Suite 1200

Washington, D.C. 20005

Telephone: (202) 879-5000

Facsimile: (202) 879-5200

Mark C. Hansen

James M. Webster, III
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 
COLEMAN (PARENT) HOLDINGS INC., 2003.·CA 0 0 50 4 5 A.I 

Plaintiff, Case No. ------

V. JURY TRIAL DEMANDED 

MORGAN STANLEY & CO., INC., DOROTHY H. '/Vi: 
CLERK OF CIRCl i!T._· ,,-: 

Defendant. 

--------------- - - - ------------------ x 

COMPLAINT 

CIRCUIT CIVIL b1it1siQ.", 

MAY 0 8 2003 

COPY I ORIGINAL RECEIVED FOR FIU�;r 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH'') alleges the following against 

Morgan Stanley & Co., Inc. ("Morgan Stanley"): 

NATURE OF THE ACTION 

1. This action arises from Morgan Stanley's participation in a massive fraud 

centered on Florida-based Sunbeam Corporation ("Sunbeam"). As a direct result of that fraud, CPH 

was induced to accept 14.1 million shares of Sunbeam stock when CPH sold its 82% interest in The 

Coleman Company, Inc. ("Coleman") to Sunbeam on March 30, 1998. Morgan Stanley 

misrepresented Sunbeam's financial condition and assisted Sunbeam's CEO, Albert Dunlap, in 

concealing Sunbeam's true financial condition so that Sunbeam could complete the purchase of 

Coleman on March 30, 1998. 

2. In April 1997, Morgan Stanley began serving as Sunbeam's investment 

banker. Morgan Stanley originally attempted to find someone to buy Sunbeam. When Morgan 

Stanley was unable to find a buyer, Morgan Stanley developed a strategy for Sunbeam to use its 
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fraudulently-inflated stock to acquire a large company that Sunbeam would own and operate. Then, 

trading on Morgan Stanley's relationships with CPH's senior officers, Morgan Stanley found 

Coleman for Sunbeam. At the time of the sale to Sunbeam, Coleman was a leading manufacturer 

and marketer of consumer products for the worldwide outdoor recreation market, with annual 

revenues in excess of $1 billion. With Morgan Stanley's active and direct participation, CPH was 

persuaded to sell its interest in Coleman to Sunbeam in return for 14.1 million shares of Sunbeam 

stock and other consideration. 

3. After Sunbeam announced plans to acquire Coleman, Morgan Stanley agreed 

to underwrite a $750 million debenture offering for Sunbeam. Sunbeam needed the proceeds of that 

debenture offering to complete the acquisition of Coleman. As Sunbeam's investment banker and 

as the sole underwriter for the $750 million debenture offering, Morgan Stanley received detailed 

and specific information concerning Sunbeam's financial condition and performance. Morgan 

Stanley received information that directly contradicted Sunbeam's and Morgan Stanley's assertions 

to CPH that Sunbeam had undergone a successful turnaround and that its financial performance had 

dramatically improved. By no later than March 18, 1998, Morgan Stanley knew that Sunbeam's 

January and February 1998 sales were only 50% of January and February 1997 sales, and Morgan 

Stanley also knew that the shortfall was caused by Sunbeam's practice of accelerating sales which 

otherwise would have occurred in 1998 in order to boost Sunbeam's income in 1997. Although 

Morgan Stanley and Sunbeam previously had advised CPH that Sunbeam's sales were running ahead 

of analysts' expectations for the first quarter, Morgan Stanley decided not to correct those material 

misrepresentations. Instead, in March 1998, Morgan Stanley assisted Sunbeam in concealing the 
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problems with Sunbeam's first quarter 1998 sales in order to close transactions that should have been 

stopped before CPH and others were swindled. 

4. CPH brings this action to recover for the losses it has suffered as a result of 

Morgan Stanley's active participation in successfully defrauding CPH. CPH's Complaint consists 

of four counts: Fraudulent Misrepresentation (Count I); Aiding and Abetting (Count II); Conspiracy 

(Count III); and Negligent Misrepresentation (Count IV). 

5. CPH seeks compensatory damages for Morgan Stanley's wrongful conduct. 

Using Morgan Stanley's own valuation of Coleman, CPH has lost at least $485 million. In addition, 

CPH reserves the right to seek leave to amend its complaint pursuant to Fla. Stat. §768.72 to assert 

claims for an additional recovery of punitive damages in excess of $1.5 billion. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over the subject matter of this action pursuant to 

Fla. Stat. § 26.012(2)(a). This Court has jurisdiction over Morgan Stanley pursuant to Fla. Stat. § 

48.193. 

7. Venue is proper in this district pursuant to Fla. Stat.§ 47.051. 

PARTIES AND OTHER KEY PARTICIPANTS 

8. Plaintiff Coleman (Parent) Holdings Inc. ("CPH") directly or indirectly owned 

44,067 ,520 shares - or approximately 82% - of Coleman prior to the transactions at issue. On 

March 30, 1998, Sl.Dlbeam acquired CPH's interest in Coleman. Sunbeam paid for the Coleman 

shares with 14.1 million shares of Sunbeam common stock and other consideration. 

9. Defendant Morgan Stanley & Co., Inc. ("Morgan Stanley'') is a highly 

sophisticated investment banking firm that provides a wide range of financial and securities services. 
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Among other things, Morgan Stanley provides advice on mergers and acquisitions and raises capital 

in the equity and debt markets. Morgan Stanley served as Sunbeam's investment banker and as the 

underwriter of securities issued by Sunbeam in connection with the events at issue herein. 

10. Sunbeam Corporation ("Sunbeam") was a publicly-traded company 

headquartered in Delray Beach, Florida. Stmbeam designed and manufactured ·small household 

appliances and outdoor consumer products, which it marketed under the Sunbeam and Oster brand 

names. Sunbeam filed a bankruptcy petition under Chapter 11 of the Bankruptcy Code in February 

2001. 

11. Albert Dunlap ("Dunlap") was the Chief Executive Officer of Sunbeam from 

July 1996 until June 1998 when he was terminated by SWlbeam 's Board of Directors. In May 2001, 

the United States Securities and Exchange Commission ("SEC") filed a civil injunctive suit in 

Miami, Florida against Dunlap based on Dunlap's fraudulent and illegal conduct at Sunbeam. In 

September 2002, Dunlap consented to the entry of a judgment against him in that action. The 

judgment, among other things, imposed a civil fine and permanently barred Dunlap from serving as 

an officer or director of a public company. Dunlap still resides in Boca Raton, Florida. 

12. Russell Kersh ("Kersh") was the Executive Vice President of Sunbeam from 

July 1996 until June 1998 when he was terminated by Sunbeam's Board of Directors. In May 2001, 

the SEC filed a civil injunctive suit in Miami, Florida against Kersh based on Kersh' s fraudulent and 

illegal conduct at Sunbeam. In September 2002, Kersh consented to the entry of a judgment against 

him in that action. The judgment, among other things, imposed a civil fine and permanently barred 

Kersh from serving as an officer or director of a public company. Upon information and belief, 

Kersh still resides in Boca Raton, Florida. 
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13. Arthur Andersen LLP ("Andersen") provided outside accounting services to 

Sunbeam through its West Palm Beach, Florida office. Andersen auditors provided information 

concerning Sunbeam's ftrst quarter 1998 sales and earnings to Morgan Stanley. Upon information 

and belief, several of the Andersen auditors who provided information to Morgan Stanley concerning 

Sunbeam, including Lawrence Bornstein, still reside in Florida. 

FACTUAL BACKGROUND 

A. Sunbeam's Lackluster Performance (1995-1996). 

14. Sunbeam designed and manufactured outdoor and household consumer 

products, which it marketed under the Sunbeam and Oster brand names. Sunbeam's products 

included small kitchen appliances, humidifiers, electric blankets, and grills. Many of the country's 

leading retail stores, including Wal-Mart, Target, and Home Depot, were among Sunbeam's major 

customers. 

15. Despite Sunbeam's well-known brands and strong customer base, its financial 

performance was disappointing. In 1994, Sunbeam earned $1.30 per share. In 1995, Sunbeam's 

earnings declined to $0.61 per share. In 1996, Sunbeam's earnings continued to suffer. On March 

22, 1996, Sunbeam issued an early warning that its first quarter earnings would be well under 

analysts' expectations and down from first quarter 199 5. Shortly after issuing the March 22 earnings 

warning, Sunbeam's Chief Executive Officer and two of Sunbeam's directors announced their 

resignations. Less than a week later, Sunbeam announced that its first quarter 1996 earnings had 

plunged 42% from first quarter 1995 levels. Sunbeam also announced that its second quarter 1996 

earnings would be lower than its second quarter 1995 earnings. 
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16. Sunbeam's disappointing earnings caused its stock price to plummet. During 

1995, the price at which Sunbeam's stock traded fell 40%, from a high of $25-112. In 1996, 

Sunbeam's stock price continued to decline until it reached a low of $12-1/4 in July. 

B. Sunbeam Hires A New Management Team (July 1996). 

17. On July 18, 1996, Sunbeam's board of directors hired Albert Dunlap as 

Sunbeam's new ChiefExecutive Officer. Based upon brief terms as Chief Executive Officer of other 

publicly traded companies, including Scott Paper Company ("Scott Paper"), Dunlap was viewed as 

a "turnaround specialist" - that is, someone who could take a poorly performing company and 

significantly increase its value by "turning around" its financial performance. Because Dunlap 

touted the benefits from firing large nwnbers of employees and closing large nwnbers of plants, 

Dunlap became widely known as ''Chainsaw Al." Dunlap lived in Boca Raton, Florida, and one of 

his first tasks at Sunbeam was to consolidate the company's six headquarters into one located in 

Delray Beach, Florida. 

18. Immediately after joining Sunbeam, Dunlap hired Kersh as Sunbeam's Chief 

Financial Officer. Kersh had teamed with Dunlap for over 15 years, serving as a senior executive 

with Dunlap at other companies, including Scott Paper. Dunlap also brought in several other hand­

picked executives to make up his senior management team. 

19. Dunlap and his senior management team entered into employment agreements 

with Sunbeam. Under those agreements, Dunlap and his senior management team stood to make 

tens of millions of dollars if they were able to boost Sunbeam's apparent value and then sell 

Sunbeam to another company at a premium. 
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C. Dunlap Cooks The Books At Sunbeam (1996-1997). 

20. In order to convince other companies that they should want to purchase 

Sunbeam, Dunlap needed to improve Sunbeam's reported financial performance quickly and 

dramatically. It was, of course, no small task to transform Sunbeam from a poorly perfonning 

company, with weak sales and declining profits, into a strong company with growing sales and 

soaring profits. In fact, as the world later learned, Dunlap did not achieve that change in Sunbeam's 

fortunes. Instead, Dunlap created the illusion of a dramatic turnaround at Sunbeam by engaging in 

what SEC officials subsequently described as a "case study'' in financial fraud. 

21. Dunlap had a three-step plan at Sunbeam. In the first step, Dunla� overstated 

Sunbeam's financial problems so that Sunbeam appeared to be in worse shape than it really was. 

After making Sunbeam look worse, Dunlap moved to step two, where he made Sunbeam look more 

valuable than it really was by inflating Sunbeam's sales and engaging in other earnings 

manipulations. In step three, Dunlap planned to sell Sunbeam to another company before it became 

apparent that the "improved" results were fictional. By doing so, Dunlap would make tens of 

millions of dollars and would be free to blame his successor for any subsequent problems. 

1. Step One: Make Sunbeam Appear Worse Than It Really Was (1996). 

22. Dunlap began implementing his strategy soon after his arrival at Sunbeam in 

1996. Claiming to be engaged in a clean-up of Sunbeam's financial problems, Dunlap recorded 

artificially high reserves and booked expenses that should not have been recorded until later periods. 

Both of those actions made Sunbeam's financial condition appear worse than it really was, thus 

lowering the benchmark for measuring Sunbeam's performance in future years. 
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23. The overstated reserves also provided Dunlap a means by which he could 

inflate Sunbeam's future results during the second step of his plan. Dunlap later could "re-evaluate" 

and release millions of dollars from the overstated reserves to boost income in later periods. The 

income from released reserves contributed to the illusion of a rapid turnaround in Sunbeam's 

perfonnance. Using inflated reserves to enhance income in future periods is a fraudulent practice 

and overstated reserves are commonly called "cookie jar" reserves. 

2. Step Two: Create The False Appearance Of Dramatically Improved 
Performance (1997). 

24. After making Sunbeam look worse than it really was in 1996, Dunlap 

manipulated Sunbeam's sales and expenses in 1997 to create the false appearance of quarter after 

quarter improvement in financial performance. For example, Dunlap caused Sunbeam to inflate its 

sales by engaging in phony"bill and hold" sales. Under this practice, Sunbeam recognized revenues 

from "sales," even though customers did not actually pay for or even take delivery of the products, 

which continued to sit in Sunbeam's own warehouses. Although Sunbeam recorded the "bill and 

hold" sales as if they were current sales, they were, in reality, simply sales stolen from future 

quarters. In 1997, phony "bill and hold" sales added approximately $29 million in sales and $4.5 

million in income. 

25. Throughout 1997, Sunbeam also engaged in a sales practice known as 

"channel stuffing" - accelerating sales that otherwise would occur in a later period, sometimes by 

offering steep discounts or other extraordinary customer inducements. On the grand scale employed 

by Sunbeam, channel stuffing inevitably leads to major sales shortfalls in later periods when 
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"stuffed" customers simply stop buying. Sunbeam's senior sales officer referred to Sunbeam's 

unsustainable practice of inflating performance through accelerated sales as the "doom loop." 

26. Dunlap further "enhanced" Sunbeam's income in 1997 by causing Sunbeam 

to record a "profit" of $10 million from a sham sale of its warranty and spare parts business. Dunlap 

also made Sunbeam appear to be more successful than it really was by reaching into the "cookie jar," 

reversing inflated reserves, and recording $35 million as income. Sunbeam's 1997 profit margins 

also looked better than they really were because Dunlap already had recorded millions of dollars of 

1997 expenses in 1996. 

27. In October 1997, Dunlap announced that Sunbeam's "turnaround" was 

complete. Compared to the third quarter of 1996, Sunbeam's third quarter 1997 performance was 

remarkable. In the third quarter of 1996, Sunbeam had reported a loss ofS 18.1 million. In the third 

quarter of 1997, however, Sunbeam reported earnings of $34.5 million - an extraordinary 

turnaround from substantial losses to hefty profits. Sunbeam's combined results for the first three 

quarters showed dramatic improvement as well. Sunbeam reported that its profits for the first nine 

months were up tenfold over the same period the year before - from $6.5 million in 1996 to $6 7. 7 

million in 1997. Sunbeam's reversal of fortune caused a spectacular increase in the price of its stock. 

In July 1996, when Dunlap was hired, Sunbeam's shares traded at $12-114. By October 1997, 

Sunbeam's shares had risen to $49-13/16. 
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3. Step Three: Cash In Before The Turnaround Fraud Is Discovered (1997-
1998). 

28. With steps one and two successfully completed, Dunlap was more than eager 

to complete the final step of his scheme: to sell Sunbeam to another company and collect tens of 

millions of dollars for himself before the outside world could learn the truth about Sunbeam's phony 

"turnaround." To accomplish that third and final step, Dunlap needed an investment banking firm 

to serve as his shill. Morgan Stanley was pleased to play that role. 

D. Morgan Stanley Vies For A Spot On Dunlap's Team (April- September 1997). 

29. When Dunlap announced in early 1997 that he would begin interviewing 

investment bankers, Morgan Stanley immediately began pursuing the job. Although Morgan Stanley 

had no previous relationship with Sunbeam, one of Morgan Stanley's senior executives, William 

Strong, had worked closely with Dunlap on other large transactions between 1986 and 1993, when 

Strong was employed by Salomon Brothers. 

30. Morgan Stanley knew that it was competing with other investment bankers, 

including Mark Davis, for Dunlap's business. Davis was the head of the mergers and acquisitions 

department at Chase Securities and had worked previously with Strong at Salomon Brothers. Davis 

had a very strong relationship with Dunlap, and Davis had served as Dunlap's investment advisor 

on numerous transactions, including Dunlap's sale of Scott Paper. Shortly after arriving at Sunbeam, 

Dunlap hired Davis to handle the sale of Sunbeam's furniture business. 

31. Morgan Stanley put together a team headed by its Vice Chairman, Bruce 

Fiedorek, and Strong. Beginning in April 1997, Morgan Stanley's personnel traveled to Sunbeam's 

offices in Delray Beach, Florida to study Sunbeam and woo Dunlap. After months of 
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uncompensated work, in September 1997, Morgan Stanley finally persuaded Dunlap to name 

Morgan Stanley as Sunbeam's exclusive investment banker. Dunlap instructed Morgan Stanley to 

find a buyer for Sunbeam. Morgan Stanley knew that if it failed to deliver a major transaction, 

Morgan Stanley would not be compensated for the extensive work it had performed for Sunbeam. 

Morgan Stanley also knew that Davis and Chase Securities were standing by - ready and willing 

to reclaim their position as Dunlap's investment banker of choice. 

E. Morgan Stanley Seeks A Buyer For Sunbeam (Fall 1997). 

3 2. Throughout the fall of 1997, Morgan Stanley aggressively searched for a buyer 

for Sunbeam. Morgan Stanley put together extensive and detailed materials to use in marketing 

Sunbeam to potential buyers. Morgan Stanley pitched the transaction to more than 10 companies 

- including Gillette, Colgate, Sara Lee, Rubbermaid, Whirlpool, and Black & Decker - that 

Morgan Stanley hoped might have an interest in acquiring Sunbeam. Morgan Stanley, however, was 

not able to find a buyer. 

33. As 1 998 approached, the pressure on Dunlap increased. Dunlap was aware 

that Sunbeam would be unable to sustain the appearance of a successful turnaround in 1998 because 

Sunbeam had stolen sales from 1 998 to boost 1997's numbers and the "cookie jar" reserves had been 

depleted. Dunlap needed a way to conceal Sunbeam's phony turnaround until a buyer could be 

found. Morgan Stanley provided the solution to Dunlap's problem. 

F. Unable To Find A Buyer For Sunbeam, Morgan Stanley Looks For An 
Acquisidon (December 1997). 

34. Morgan Stanley knew that its failure to find a buyer for Sunbeam could prove 

fatal to the relationship it had worked so hard to establish with Dunlap. As the pressure on Dunlap 
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increased, the pressure on Morgan Stanley increased as well. Although Morgan Stanley was not able 

to find a buyer for SlDlbeam, Morgan Stanley responded with a plan that would allow Dunlap to 

conceal his fraud. Morgan Stanley recommended that Sunbeam acquire other companies, using 

Sunbeam's stock, which was fraudulently inflated, as the "currency'' that would be used to pay for 

the acquisitions. 

35. Morgan Stanley's strategy was doubly deceptive. First, Morgan Stanley's 

acquisition strategy would allow Dunlap to consolidate Sunbeam's results with those of the newly-

acquired companies. That would help Dunlap camouflage Sunbeam's results and make it difficult 

to detect any shortfall in Sunbeam's performance. Dunlap simply could label any problems that were 

detected as attributable to the poor performance of the acquired companies or as a temporary ''blip" 

caused by the distraction of integrating the acquired companies with Sunbeam. Second, Morgan 

Stanley's strategy would allow Dunlap to take new massive restructuring charges (purportedly 

relating to the acquisitions) and thus create more "cookie jar" reserves that could be tapped to bolster 

the future earnings of the combined companies. 

36. Morgan Stanley identified Coleman as one of the key potential acquisition 

targets. CPH owned 82% of Coleman's stock. Morgan Stanley searched the ranks of its investment 
• 

bankers to locate those with the best access to CPH. Drawing on relationships between some of 

Morgan Stanley's investment bankers and senior CPH officers, Morgan Stanley set about trying to 

persuade CPH to sell its interest in Coleman to Sunbeam - and, most importantly, to accept 

Sunbeam stock as consideration. 

3 7. Morgan Stanley laid the groundwork for a meeting to take place in December 

1997 in Palm Beach, Florida between Dunlap and Kersh and representatives of CPH. In advance 
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of the Palm Beach meeting, Morgan Stanley provided materials to Sunbeam to prepare Sunbeam for 

the meeting. Morgan Stanley also met with Kersh and other Sunbeam personnel to prepare for the 

Palm Beach meeting. However, Dunlap nearly scuttled Morgan Stanley's carefully crafted plan at 

the outset. During the December 1997 Palm Beach meeting, when CPH rejected Dunlap's initial all-

stock offer, Dunlap
, 
became so angry that he cursed and ranted at the CPH representatives and 

stormed out. 

G. Morgan Stanley Revives The Deal And Negotiates With CPH (January­
February 1998). 

3 8. Dunlap's tantrum appeared to kill any chance that CPH would sell its interest 

in Coleman to Sunbeam. Morgan Stanley, however, worked to revive the discussions. Drawing 

again on Morgan Stanley's relationships with CPH officers, Morgan Stanley was able to restart the 

discussions with CPH with the promise that Dunlap would be kept away from the negotiating table. 

Thereafter, Morgan Stanley, through Managing Directors Strong, James Stynes, and Robert Kitts, 

led the discussions with CPH on Sunbeam's behalf. 

39. Morgan Stanley knew that it had to persuade CPH not only to sell Coleman, 

but also to accept Sunbeam stock-ultimately, 14. 1 million shares of Sunbeam stock- as a major 

part of the purchase price. During the course of negotiations, Morgan Stanley prepared and provided 

CPH with false fmancial and business information about Sunbeam designed to create the appearance 

that Sunbeam was prospering and that Sunbeam's stock had great value. For example, Morgan 

Stanley provided CPH with false 1996 and 1997 sales and revenue figures, as well as false 

projections that Sunbeam could not expect to achieve. Together, in face-to-face discussions, Morgan 

Stanley and Sunbeam assured CPH that (a) Sunbeam would meet or exceed its first quarter 1998 
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earnings estimates; (b) analysts' 1998 earnings estimates for Sunbeam were correct; and (c) 

Sunbeam's plan to earn $2.20 per share in 1998 was easily achievable and probably low. Morgan 

Stanley and Sunbeam also falsely assured CPH that Sunbeam's "early buy" sales program would not 

hurt Sunbeam's future revenues. However, the "early buy" program was one of Sunbeam's revenue 

acceleration programs - and the devastating effects of Sunbeam's revenue acceleration programs 

already had begun to materialize at Sunbeam. Sunbeam's January and February 1998 sales were 

down drastically, although those results were not disclosed to CPH or the public. To the contrary, 

Morgan Stanley and Sunbeam together specifically advised CPH that Sunbeam's first quarter 1998 

sales were "tracking fine " and running ahead of analysts' estimates. 

40. Before the truth was revealed, Morgan Stanley persuaded CPH to sell its 

shares in Coleman to Sunbeam and to accept 14.1 million shares of Sunbeam stock as part of the 

consideration. Based on the price at which Sunbeam's stock was trading, the 14.1 million shares of 

Sunbeam stock were worth approximately $600 million. 

H. Morgan Stanley Advises Sunbeam's Board On The Acquisition (February 27, 
1998). 

41. On February27, 1998, Sunbeam's Board of Directors metat Morgan Stanley's 

offices to consider the purchase of Coleman, as negotiated by Morgan Stanley. 

42. At the February 27, 1998 meeting, Morgan Stanley made an extensive 

presentation to Sunbeam's Board concerning the proposed transaction. Numerous Morgan Stanley 

representatives, includingManaging Directors Strong, Kitts, Stynes, Ruth Porat, and Vikram Pandit, 

attended the meeting. 
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43. Morgan Stanley presented Sunbeam's board with Morgan Stanley's opinion 

on the value of Coleman. Using a discounted cash flow analysis, which Morgan Stanley represented 

was the best gauge of stand-alone economic value and the best method of capturing the unique value 

of Coleman, Morgan Stanley valued CPH's Coleman stock at a range of $31.06 to $53.24 per 

Coleman share. CPH's 44,067,520 Coleman shares were worth, therefore, between $1.369 billion 

and $2.346 billion. 

44. Following Morgan Stanley's presentation, Sunbeam's Board of Directors 

voted to acquire Coleman on the very favorable terms that Morgan Stanley had negotiated. 

I. Morgan Stanley Develops Sunbeam's Public Announcement Of The Coleman 
Acquisition (February 28-March 1, 1998). 

45. Morgan Stanley spent the following weekend developing Sunbeam's public 

relations strategy to announce the Coleman transaction. Morgan Stanley scripted the points for 

Dunlap to make in a conference call with analysts. Morgan Stanley also crafted a list of "key media 

messages" for Dunlap to use in his communications with the press. On Sunday, March l ,  1998, 

Morgan Stanley spoke with a reporter for the Wall Street Journal to inform him that Sunbeam would 

announce its acquisition of Coleman the following morning. 

46. Sunbeam announced its acquisition of Coleman on Monday, Mareh 2, 1998, 

prior to the opening of the financial markets. Consistent with Morgan Stanley's valuation, investors 

viewed Sunbeam's purchase of Coleman - and the price that Sunbeam had paid-very favorably. 

The day before the acquisition was announced, Sunbeam's stock closed at $41-3/4. In the days 

following Sunbeam's announcement of the transaction, Sunbeam's stock rose approximately 25%, 

to a high of $52. 
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J. Morgan Stanley Serves As The Underwriter For Sunbeam's $750 Million 
Convertible Debenture Offering (March 1998). 

47. Dunlap knew that Sunbeam needed to raise funds to pay the cash portion of 

the acquisition consideration. Dunlap also knew that Sunbeam needed cash to purchase two other 

smaller companies in addition to Coleman. Morgan Stanley recommended that Sunbeam raise funds 

through a $500 million offering of convertible subordinated debentures. To assure the offering's 

success, Morgan Stanley lent its name to the offering. Indeed, Morgan Stanley agreed to gerve as 

the sole underwriter for the offering. 

48. The money raised from the sale of the debentures was used by Sunbeam to 

complete the acquisition of Coleman. 

49. Unbeknownst to CPH or the public, Sunbeam's first quarter 1998 sales were 

a small fraction of the financial community's expectations for the quarter. If Dunlap could 

consolidate Sunbeam's sales with Coleman's sales, Dunlap knew that he could obscure Sunbeam's 

actual first quarter sales. As a result, Dunlap was especially anxious to complete the acquisition of 

Coleman before Sunbeam announced its first quarter 1998 sales. Indeed, the success of the scheme 

depended upon Sunbeam's ability to complete the Coleman acquisition before Sunbeam's first 

quarter results were announced. To satisfy Dunlap's objectives, Morgan Stanley moved up the 

launch date of the offering. 

50. The debentures were marketed to investors at a series of "road show" meetings 

and conference calls arranged by Morgan Stanley. Morgan Stanley prepared and distributed a 

memorandum for its sales force to use in marketing the debentures to investors. Morgan Stanley also 

developed the script for Dunlap and Kersh to deliver during the road show. In those materials, 
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Morgan Stanley misrepresented Sunbeam's financial performance and emphasized Dunlap's 

purported .. turnaround" accomplishments. 

51. Morgan Stanley launched the debenture offering with a research analyst 

presentation to the Morgan Stanley sales force. As part of Morgan Stanley's growing relationship 

with Sunbeam, one of Morgan Stanley's top-rated research analysts planned to initiate equity 

coverage of Sunbeam. That Morgan Stanley analyst had modeled values for Sunbeam's acquisition 

of Coleman that were higher than even Sunbeam's management had predicted. 

52. Although Morgan Stanley initially planned to sell $500 million worth of 

debentures, Morgan Stanley's efforts were so successful that the size of the offering was increased 

to $750 million on March 19, 1998- the day of the last road show. The debentures were sold to 

investors nationwide, including investors based in Florida. 

K. Morgan Stanley Is Told That Sunbeam's First Quarter Sales Are Down 
Dramatically (March 17-18,1998). 

53. As Sunbeam's investment banker and the sole underwriter for the debenture 

offering, Morgan Stanley had a duty to investigate Sunbeam's finances and business operations. As 

a matter of law, that duty included an obligation to verify management's claims about Sunbeam's 

finances and business. Morgan Stanley, which had been working hand-in-hand with Sunbeam for 

almost a year and had traveled to Sunbeam's Florida offices, repeatedly asserted that it had satisfied 

that duty. 

54. Strong, who was one of the senior Morgan Stanley investment bankers 

involved, has admitted in sworn testimony that he may have had more than l 00 telephone 

conversations with Dunlap and Kersh (whose offices were in Sunbeam's Delray Beach headquarters) 
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I 
and that Strong was "sure" that he would have been apprised of Sunbeam's financial performance 

during the first two months of 1998. 

55. With the $750 million debenture offering and the Coleman transaction set to 

close at the end of March 1998, Sunbeam's Florida-based outside auditors were shocked that Morgan 

Stanley had not asked them about Sunbeam's financial performance for first quarter 1998. 

Sunbeam's auditors were alarmed because Sunbeam's first quarter results were a disaster, but 

Dunlap, Kersh, and Morgan Stanley were telling CPH and the investing public, including investors 

in Florida, that Sunbeam's turnaround was a success, that Sunbeam's sales for the first quarter of 

1998 were ahead of the expectations of outside financial analysts, and that Sunbeam was poised for 

record sales. 

56. On March 17, Sunbeam's auditors forced the issue. From their Florida 

offices, Sunbeam's auditors sent Morgan Stanley a letter reporting that Sunbeam's net sales through 

January 1998 were down 60% -$28 million in January 1998, as compared to $73 million in 

January 1997. The March 17 letter explained that the decline was "primarily due to the ... new early 

buy program for grills which accelerated grill sales into the fourth quarter of fiscal 1997." 

57. The next day, Morgan Stanley was faxed a schedule from Sunbeam's Florida 

office that showed that Sunbeam's January and February 1998 net sales totaled $72 million, an 

amount that was 50% lower than Sunbeam's January and February 1997 net sales of $143. 5 million. 

58. Based on information that Sunbeam and Morgan Stanley had disseminated, 

CPH, investors, and Wall Street analysts were anticipating that Sunbeam's first quarter 1998 net 

sales would be in the range of $285 million to $295 million. Sales in that range would have been 

approximately 15% higher than first quarter 1997 sales. Sunbeam's January and February 1998 
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sales, however, totaled barely 25% of $285 million. As Sunbeam's outside auditors advised Morgan 

Stanley in writing, the sales drop-off was caused by Sunbeam's sales acceleration program. The 

information put into Morgan Stanley's hands on March 17 and March 18 showed that Morgan 

Stanley's and Sunbeam's assertions to CPH and other investors were false. Contrary to what 

Morgan Stanley and Sunbeam had represented, Sunbeam had not undergone a successful turnaround, 

Sunbeam's financial performance had not dramatically improved, and Sunbeam's performance in 

1998 was not better than Wall Street analysts' expectations. It was imperative, therefore, that the 

truth be kept from CPH until the Coleman transaction closed at the end of March 1998. 

L. Morgan Stanley Assists Sunbeam In Concealing The Fraud: The False March 
19, 1998 Press Release. 

59. Morgan Stanley did not disclose Sunbeam's disastrous first quarter, Morgan 

Stanley did not insist that Sunbeam disclose its disastrous first quarter, Morgan Stanley did not 

correct any of the false and misleading statements it and Sunbeam had made to CPH about 

Sunbeam's business or performance, and Morgan Stanley did not suspend any of the critical 

transactions that were scheduled to close in the next two weeks. Instead, with Morgan Stanley's 

knowledge and assistance, Sunbeam prepared and issued a false press release on March 19, 1998 that 

affirmatively misstated and concealed Sunbeam's true condition. 

60. The March 19, 1998 press release stated: "Sunbeam Corporation . .. said 

today that it is possible that its net sales for the first quarter of 1998 may be lower than the range of 

Wall Street analysts' estimates for $285 million to $295 million, but net sales are expected to exceed 

1997 first quarter net sales of $253.4 million . . . .  The shortfall from analysts' estimates, if any, 

would be due to changes in inventory management and order patterns at certain of the Company's 
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major retail customers. The Company further stated that based on the strength of its new product 

offerings and powerful brand names, it remains highly confident about the overall sales outlook for 

its products for the entire year." 

61. As Morgan Stanley was fully aware, the March 19, 1998 press release was 

false, misleading, and failed to disclose material information. The March 19, 1998 press release 

failed to disclose Sunbeam's actual January and February 1998 sales or the true reasons for the poor 

results. Instead, the press release held out the false possibility that Sunbeam still could achieve sales 

of $285 million to $295 million and suggested that, if any shortfall occurred, that shortfall would be 

due to the fact that certain retailers had decided to defer first quarter purchases to the second quarter. 

The press release also assured that Sunbeam at least would exceed first quarter 1997 net sales of 

$253.4 million. 

62. Based on information that Morgan Stanley had in its hands on March 18, 

1998, it was obvious that Sunbeam would not achieve sales of$285 million to $295 million and that 

Sunbeam's first quarter 1998 sales would be below its first quarter 1997 numbers. To simply meet 

1997 first quarter sales, Sunbeam needed sales of $123 .3 million over the 12 remaining days of the 

quarter- an average of $10.28 million per day. Sales of $10.28 million per day would be 306% 

more than the average per day sales in March 1997, and 281 % more than the average per day sales 

for the first 17 days of March 1998. Furthermore, Morgan Stanley knew that the shortfall from 

analysts' estimates was not caused by retailers' deciding to defer purchases from the first quarter of 

1998 to the second quarter, as the press release indicated. Rather, as Sunbeam's outside auditors had 

advised Morgan Stanley in writing, the collapse in first quarter sales was caused by Sunbeam's 

acceleration of 1998 sales into the fourth quarter of 1997. 
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63. After Sunbeam's false press release was issued, Morgan Stanley stood ann-in-

arm with Sunbeam while Dunlap and Kersh told CPH, analysts, and investors that the March 19, 

1998 release was a purely cautionary statement because some first quarter 1998 sales might simply 

"spillover" into the second quarter and that Sunbeam still believed that it actually would meet 

analysts' estimates of $285 million to $295 million in first quarter 1998 sales. 

64. Morgan Stanley knew that a full and truthful disclosure of Sunbeam's first 

quarter sales would doom the debenture offering, which was scheduled to close on March 25, 1998, 

and Sunbeam's purchase of Coleman, which was scheduled to close on March 30, 1998. 

65. As Morgan Stanley was fully aware, the written contract between CPH and Sunbeam 

gave CPH the express legal right to refuse to close the sale if there was a material adverse change 

in Sunbeam's "business, results of operation or financial condition." Morgan Stanley knew that 

CPH would exercise its right and walk away from the transaction ifCPH became aware of the extent 

and reasons for Sunbeam's disastrous first quarter results. 

66. Furthermore, ifthe transactions did not close, Morgan Stanley would not be 

paid its $10.28 million fee for the Coleman acquisition or its $22.5 million fee for underwriting the 

subordinated debenture offering. Morgan Stanley also knew that Sunbeam would promptly replace 

Morgan Stanley with another investment banking firm - such as the Chase Securities team led by 

Mark Davis. Everything, therefore, depended on closing the Coleman acquisition before CPH 

learned the truth. 
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M. Sunbeam's Auditors Advise Morgan Stanley That The March 19, 1998 Release 
Is False. 

67. Although Sunbeam's outside auditors already had made it perfectly clear to 

Morgan Stanley that Sunbeam's first quarter 1998 sales were a disaster, Morgan Stanley seemed 

intent on proceeding based upon the false March 19, 1998 press release. 

68. One of Sunbeam's senior outside auditors, Lawrence Bornstein, has testified 

under oath that on March 19, 1998, he told Morgan Stanley's John Tyree that the statement in 

Sunbeam's March 19, 1998 press release - that Sunbeam would at least exceed first quarter 1997 

sales of $253.4 million- was not credible: "Just do the math . . .  they've done a million dollars in 

sales the first 70 days of the year and now they need to do $10 million worth of sales for"the next . .. 

I think it was 11 days . . . I mean, something ridiculous. " Bornstein also told Tyree: "I've been to 

every shipping dock domestically, I've been to Hattiesburg, I've been to Neosho, I've been to 

Mexico City, and I don't think these guys can physically ship this much stuff." 

N. Morgan Stanley Marches Ahead With The Closings (March 19-March 30, 
1998). 

69. · Morgan Stanley knew that the March 19 press release was false and 

misleading. Despite that knowledge and Bornstein '.s explicit statements, Morgan Stanley continued 

with its preparations to close the debenture offering on March 25, 1998 and the Coleman acquisition 

on March 30, 1998. 

70. As part of those preparations, on March 24, 1998, Morgan Stanley's Tyree 

spoke by telephone with Sunbeam's Kersh, who was located in Sunbeam's Delray Beach offices, 

to obtain an updated report concerning Sunbeam's first quarter performance. By the time of that 

March 24, 1998 call, Sunbeam had fa llen even further behind first quarter 1997 sales. As of 
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March 18, 1998, Sunbeam needed to achieve average sales of $10.28 million per day, over 12 days, 

to reach first quarter 1997 sales. Sunbeam's sales between March 18 and March 24, 1998 had 

averaged only $6. 81 million per day - well short of the $10.28 million per day that Sunbeam 

needed to achieve. Sunbeam's March 18 through March 24, 1998 sales were further proof that 

Sunbeam's March 19, 1998 press release was false and that Sunbeam would not achieve first quarter 

1998 sales in excess of first quarter 1997 sales. 

71. Morgan Stanley also knew no later than March 25, 1998, if not much earlier, 

that Sunbeam's earnings for the first quarter of 1998 were going to miss Wall Street analysts' 

earnings expectations, which were in the range of $0.28 to $0.31 per share (excluding one-time 

charges). Sunbeam's outside auditors advised Morgan Stanley on March 25 that Sunbeam had 

suffered a $41.19 million loss during the first two months of 1998, including a one-time charge of 

$30.2 million. Even excluding that one-time charge, Sunbeam's loss for the first two months was 

$0.13 per share. To achieve first quarter 1998 operating earnings of $0.28 per share, which were at 

the low end of analyst expectations, Sunbeam needed to realize a profit of $35.5 million during 

March 1998 alone. A net profit of $35.5 million in March was 500% more than Sunbeam's net 

profit for the entire first quarter of 1997. In fact, Sunbeam's first quarter 1998 earnings fell far short 

of Wall Street's expectations. Although Sunbeam's first quarter earnings were material, that 

information was not disclosed to CPH or the public until after the closing of the Coleman transaction 

on March 30, 1998. 
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0. Morgan Stanley Allows The Debenture Offering And The Coleman Acquisition 
To Close (March 25-30, 1998). 

72. Having directly participated in misleading CPH and other investors, Morgan 

Stanley had a duty to disclose the true facts before the closing of the debenture offering and the 

Coleman acquisition. Morgan Stanley also could have required Sunbeam to postpone the closings 

of those transactions until the necessary disclosures were made. Morgan Stanley did neither. 

Instead, Morgan Stanley marched forward and closed the $750 million debenture offering on March 

25, 1998, which was needed to close the Coleman transaction, and assisted Sunbeam in closing the 

acquisition of Coleman on March 30, 1998. 

73. Morgan Stanley was richly rewarded for facilitating Sunbeam's fraud. 

Morgan Stanley received $22.5 million for the subordinated debenture offering and $10.28 million 

for the Coleman acquisition. Morgan Stanley would have received nothing if the transactions had 

failed to close. 

P. Sunbeam's Fraud Is Revealed, Causing The Market Value Of Sunbeam' s Stock 
To Plummet. 

74. On April 3, 1998- just four days after the Coleman transaction closed-

Sunbeam announced that sales for the first quarter of 1998 would be approximately 5% below the 

$253 .4 million in sales that Sunbeam reported in the first quarter of 1997. In other words, Sunbeam 

was expecting sales in the range of $240 million. That sales shortfall was shocking news, 

particularly in view of assurances provided by Sunbeam both in and after its March 19, 1998 press 

release that $285 million to $295 million of sales was still a real possibility. The April 3, 1998 press 

release also disclosed that Sunbeam expected to show a loss for the quarter, although the release did 

not disclose the magnitude of the loss or how much of the loss was attributable to operating earnings 
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as opposed to one-time charges. Sunbeam's news stunned .CPH and the market. On April 3rt1, 

Sunbeam's stock price dropped 25%- from $45-9/16 to $34-3/8. 

75. Sunbeam's actual first quarter 1998 performance was even worse than 

Sunbeam disclosed on April 3, 1998. The April 3, 1998 release indicated that Sunbeam's first 

quarter sales were in the range of $240 million. In fact, Sunbeam's first quarter sales were $224.5 

million. Sunbeam obscured the true shortfall by extending its quarter from March 29 to March 31, 

1998 - thereby adding two more days of Sunbeam sales. Sunbeam also failed to disclose that it had 

included two days of Coleman sales after the Coleman transaction closed on March 30. Further, 

Sunbeam inflated first quarter 1998 sales with $29 million of new phony "bill and hold" sales. 

· 76. Just as Sunbeam's first quarter 1998 sales had been a disaster, so, too, were 

Sunbeam's first quarter 1998 earnings. Morgan Stanley and Sunbeam had represented to CPH that 

Sunbeam would achieve or exceed analyst first quarter 1998 earnings estimates. At the time of that 

representation, the consensus among analysts was that Sunbeam would enjoy first quarter 1998 

earnings of $0.33 per share. However, on May 9, 1998, Sunbeam disclosed that it would record a 

first quarter loss of $0.09 per share (excluding one-time charges)-more than $0.40 per share lower 

than CPH had been told to expect. 

77. Within weeks, Dunlap's fraudulent scheme began to unravel. In June 1998, 

after a number of news articles critical of Sunbeam's practices, Sunbeam's Board of Directors 

launched an internal investigation. That investigation led quickly to the firing of Dunlap and Kersh, 

and, subsequently, to a restatement of Sunbeam's financial statements for 1996, 1997, and the first 

quarter of 1998. 
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COUNT I 

Fraudulent Misrepresentation 

78. CPH repeats and realleges the allegations of paragraphs l through 77 above 

as if set forth fully herein. 

79. As detailed above, Morgan Stanley parti�ipated in a scheme to mislead CPH 

and others and cover up the massive fraud at Sllllbeam until Morgan Stanley and Sunbeam could 

close the purchase of Coleman. Morgan Stanley provided CPH with false information concerning 

Sunbeam's 1996 and 1997 financial performance, its business operations, and the value of 

Sunbeam's stock. Morgan Stanley also actively assisted Sunbeam in concealing Sunbeam's 

disastrous first quarter 1998 sales and earnings and the true reasons for Sunbeam's poor 

performance. 

80. Morgan Stanley knew that its statements to CPH were materially false and 

misleading" and omitted the true facts. 

8 1. Morgan Stanley intended that CPH rely on Morgan Stanley's representations 

concerning Sunbeam. 

82. In agreeing to accept approximately 14. l million shares of Sunbeam stock in 

connection with the sale ofCPH's interest in Coleman, CPH reasonably and justifiably relied upon 

Morgan Stanley's representations concerning Sunbeam. 

83. As a result of Morgan Stanley's misconduct, CPH has suffered damages in 

excess of $485 million. 
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COUNT II 

Aiding And Abetting Fraud 

84. CPH repeats and realleges the allegations of paragraphs l through 77 above 

as if set forth fully herein. 

85. As detailed above, Dunlap engaged in a fraudulent scheme to inflate the price 

of Sunbeam's stock by improperly manipulating Sunbeam's 1996 and 1997 perfonnance, by falsely 

asserting that Sunbeam had successfully "turned around," and by concealing the collapse of 

Sunbeam's first quarter 1 998 sales and earnings and the reasons for Sunbeam's first quarter 1998 

performance. 

86. As detailed above, Morgan Stanley knew of Dunlap's fraudulent scheme and 

helped to conceal it until after Sunbeam could close the purchase of Coleman. 

87. As detailed above, Morgan Stanley provided substantial assistance to Dunlap 

and Sunbeam, including: (a) concealing Sunbeam's first quarter 1998 sales collapse; (b) assisting 

with the false March 19,  1 998 press release; ( c) arranging road shows and meetings with prospective 

debenture purchasers at which Morgan Stanley, Dunlap, and others made false statements concerning 

Sunbeam's financial condition and business operations; (d) preparing and disseminating the 

preliminary and final offering memoranda for the subordinated debenture offering, both of which 

contained false information concerning Sunbeam's financial condition and business operations; ( e) 

providing CPH with false fmancial and business information concerning Sunbeam; ( t) scripting 

DUnlap' s false public statements concerning Sunbeam's acquisition of Coleman; (g) persuading CPH 

to sell its interest in Coleman and to accept 14. 1 million shares of Sunbeam stock and other 
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consideration; and (h) underwriting the $750 million convertible debenture offering, proceeds from 

which were used to fund Sunbeam's purchase of Coleman. 

88. As a result of Morgan Stanley's misconduct, CPH has suffered damages in 

excess of $485 million. 

COUNT III 

Conspiracy 

89. CPH repeats and realleges the allegations of paragraphs 1 through 77 above 

as if set forth fully herein. 

90. As detailed above, Morgan Stanley conspired with Dunlap and other senior 

Sunbeam executives to conceal the truth about Sunbeam's financial performance and business 

operations. 

9 1 .  As detailed above, Morgan Stanley committed overt acts in furtherance of the 

conspiracy, including: (a) concealing Sunbeam's first quarter l 998 sales collapse; (b) assisting with 

the false March 1 9, 1998 press release; (c) arranging road shows and meetings with prospective 

debenture purchasers at which Morgan Stanley, Dunlap, and others made false statements concerning 

Sunbeam's financial condition and business operations; (d) preparing and disseminating the 

preliminary and final offering memoranda for the subordinated debenture offering, both of which 

contained false information concerning Sunbeam's financial condition and business operations; ( e) 

providing CPH with false financial and business information concerning Sunbeam; (f) scripting 

Dunlap's false public statements concerning Sunbeam's acquisition of Coleman; (g) persuading CPH 

to sell its interest in Coleman and to accept 14. l million shares of Sunbeam stock and other 
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consideration; and (h) underwriting the $750 million convertible debenture offering, proceeds from 

which were used to fund Sunbeam's purchase of Coleman. 

92. As a result of Morgan Stanley's misconduct, CPH has suffered damages in 

excess of $485 million. 

COUNT IV 

Negligent Misrepresentation 

93. CPH repeats and realleges the allegations of paragraphs 1 through 77 above 

as if set forth fully he.rein. 

94. As detailed above, Morgan Stanley negotiated directly with CPH concerning 

the transfer of CPH's 82% interest in Coleman to Sunbeam. Duriilg the course of Morgan Stanley's 

dealings with CPH, Morgan Stanley provided CPH with information concerning Sunbeam, which, 

in the exercise of reasonable care, Morgan Stanley would have known was materially false and 

misleading. Morgan Stanley failed to use reasonable care in providing CPH with truthful and 

accurate information concerning Sunbeam's 1996 and 1 997 financial performance, Sunbeam's 

business operations, the value of Sunbeam's stock, and Sunbeam's first quarter 1998 performance. 

95. As detailed above, Morgan Stanley intended for CPH to rely, and CPH 

justifiably relied, on the information provided by Morgan Stanley. 

96. As a result of Morgan Stanley's negligence, CPH has suffered damages in 

excess of $485 million. 

WHEREFORE, plaintiff Coleman (Parent) Holdin� Inc. demands judgment against 

defendant Morgan Stanley & Co., Inc. as follows: 
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A. Compensatory damages to be determined at trial in an amount in excess of 

$485 million; 

B. An award of costs and expenses incuned in this action, including reasonable 

attorneys' and experts' fees and expenses; and 

C. Any further relief as the Court may deem just and proper in light of all the 

circumstances of the case. 

D. CPH expressly reserves the right to seek leave to amend its complaint 

pursuant to Fla. Stat. § 768. 72 to assert claims for punitive damages in excess 

of $ 1 .5 billion as allowed by law. 

JURY DEMAND 

Plaintiff demands a trial by jury on all claims. 

Dated: May 8, 2003 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(56 1 )  686-6300 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E; Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 6061 1 
(3 12) 222-9350 
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il!001/015 

Imm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN(P ARENT) HOLDINGS, INC. 

Plaintiff, 
vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 

THE STATE OF FLORIDA 
To Each Sheriff of the State: 

CASE NO: 

SUMMONS: 

2003 CA 0 0 5 0 4 5 A i 

YOU ARE COMMANDED to serve this summons and a copy of the complaint or petition in this 
action on defendant: 

By Serving: 
Morgan Stanley & Co., Inc. 
Registered Agent 
CT Corporation System 
1299 S. Pine Island Road 
Plantation, FL 33324 

Each defendant is required to serve written defenses to the complaint or petition on Jack Scarola, 

Esquire, Plaintiffs attorney, whose address is Searcy Denney Scarola Barnhart & Shipley, P.A., 
P.O. Drawer 3626, West Palm Beach, FL 33402-3626, within 20 days after service of this 
summons on that defendant, exclusive of the day of service, and to file the original of the 

defenses with the Clerk of Coun, Circuit Civil Division, either before service on plaintiffs 
attorney or immediately thereafter. If a defendant fails to do so, a default will be entered against 
that defendant for the �iV �ef�3'1 in the complaint or petition. 

DATED on 2003. 

CLE 

BY:����-4.:.....+-����........tl-;;. 
D uty 

JOS ELUCC 

DOROTHY H WILKEN 
Clerk Circuit Cour:t 
P.O. Box 4667 
West Palm Beach, FkJrida 
13402-4667 
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·--

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) ROWINGS JNC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
» 

�------------�---�---�------------� ) 

N 
CA 005045 AI 

Case o. ---__,.,._.......,.__. 

DOROTHY �w+c����·r 

c����u�� 8��\L t.glVISION 

MAY 0 9 l0C3 

COPY J ORlGINAL 

RECE\VED f°Of\ flL.lN' 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Morgan Stanley & Co., Inc. 
1585 Broadway 
New York, NY 10036 

141002/015 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc., will take the 

depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil 

Procedure 1.310 on the dates and at the times set forth below: 

John Tyree 
Robert Kitts 
Alexandre Fuchs 
Lawrence Bornstein 
Mark Brockelman 
Dennis Pastrana 
Richard Goudis 
David Fannin 
Alben Dunlap 
Deborah MacDonald 

July 10-11, 2003 at 9:00 a.m. 
July 14-15, 2003 at 9:00 a.m. 
July 16-17, 2003 at 9:00 a.m. 

July 21, 2003 at 9:00 a.m. 
July 23, 2003 at 9:00 a.m. 
July 28, 2003 at 9:00 a.m. 
July 30, 2003 at 9:00 a.m. 
August 4, 2003 at 9:00 a.m. 
August 11, 2003 at 9:00 a.m. 
August 18, 2003 at 9:00 a.m. 

The depositions will be recorded by videotape and stenographic means at the offices of 

Searcy Denney Scarola Barnhart & Shipley, P. C., 213 9 Palm Beach Lakes Blvd., West Palm Beach, 

Florida. The deposition will be taken before a person authorized to administer oaths and will 

continue day to day until completed. 

MAY-12-2003 10:07 
97% P.02 
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The videotape operator will be Esquire Deposition Services at 515 West Flagler Drive. Suite 

P-200, West Palm Beach, FL 33401. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

MAY-12-2003 10:07 

COLEMAN (PARENT) HOLDINGS INC. 

By: 2 .// ,,. CJ ..,_,,.., S«·---<­

On e oflt� Anomeys 

Jack Scarola 
SEAJlCY DENNEY SCAROLA BARNHART 

& SHrPt.EY P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, Florida 33409 
(561) 686-6300 
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IN THE CIRCUIT COURT OF THE 
ISTH ruDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 
i' '' I 
' 

MORGAN STANLEY & CO., INC., 

��-=D�e=f e=n=d=an='-'t.���������·/ 

MOTION FOR ENLARGEMENT OF TIME TO RESPOND TO COMPLAINT AND 
ESTABLISH BRIEFING SCHEDULE 

Defendant Morgan Stanley & Co., Inc. ("Morgan Stanley & Co."), by and through its 

undersigned attorneys, pursuant to Rule 1.090 of the Florida Rules of Civil Procedure, 

respectfully moves this Court to enlarge the time for Defendant to respond to the complaint, and 

to have this Court establish an efficient briefing schedule for motions to dismiss. 

1. On May 8, 2003, Coleman (Parent) Holdings Inc. filed the complaint in this 

action (the "Coleman-Parent Action"). 

2. On May 12, 2003, Morgan Stanley Senior Funding, Inc. ("MSSF") filed a related 

action against MacAndrews & Forbes Holdings Inc., and Coleman (Parent) Holdings Inc. (the 

"MSSF Action"). The MSSF Action was assigned to Division AG. See Morgan Stanley Senior 

Funding, Inc. v_ MacAndrews & Forbes Holdings inc. and Coleman (Parent) Holdings Inc., 

Case No. 2003 CA 005165 AG-

3_ The Coleman-Parent Action and the MSSF Action are companion cases pursuant 

to Local Rule 2.009. Both cases involve the same series of financial transactions, involve a 

WPB#564946.1 
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Coleman v. Morgan Stanley 
Case No. 2003 CA 5045 Al 

Motion for Enlargement of Time, etc. 
Page 2 

common set of operative facts, and will require the Court to consider and resolve - in the 

context of motions to dismiss - substantially similar legal issues. The two cases involve many 

of the same parties, and counsel in both cases overlap. Accordingly, the Coleman-Parent Action 

and the MSSF action are companion cases pursuant to Local Rule 2.009. 

4. Counsel have agreed that the MSSF Action should be transferred to tlris division 

in accordance with Local Rule 2.009. Because the Coleman Parent Action was filed first, it is 

the lower numbered case. Accordingly, several of the parties have filed a motion to transfer the 

MSSF action to this Division. It is anticipated that the MSSF Action will be transferred to this 

Division prior to the time this Motion is heard by the Court. The parties further anticipate that 

the two cases will be consolidated. 

5. The Defendants in both cases intend to file motions to dismiss. One of the first 

issues that this Court will be required to confront - in both cases - is a choice-of�law issue. 

Specifically, Morgan Stanley & Co. and MSSF believe that, applying the ''significant 

relationship" test established by the Florida Supreme Court in Bishop v. Florida Specialty Paint 

Co., 389 So.2d 999 (Fla. 1980), all substantive issues in both cases should be determined in 

accordance with the law of New York, which has the most ''significant relationship,' to the 

transactions and parties. It is anticipated that Plaintiff will argue that the law of Florida should 

govem both cases. 

6. Given the importance of this threshold choice-of-law issue in both cases, and 

recognizing the judicial economies to be realized by proceeding in a coordinated fashion, 

Morgan Stanley & Co. has proposed a briefing schedule to Plaintiff. This briefing schedule will 

permit this Court to determine the choice-of-law question first - and then allow the parties to 

submit motions to dismiss that are specifically tailored, and supported by citation to relevant 

WPB#564948.1 
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Coleman v. Morgan Stanley 
Case No. 2003 CA 5045 AI 

Motion for Enlargement of Time, etc. 
Page3 

authority, to the law of the state that the Court has detennined should apply, Otherwise, the 

parties' motions to dismiss and supporling memoranda will have to address both the choice-of-

law issue and present arguments under both New York and Florida law. Morgan Stanley & Co. 

submits that such an exercise is inefficient and unnecessary. 

7. Accordingly, Morgan Stanley & Co. proposes the following briefing schedule: 

a) The parties to the Coleman Parent Action and the MSSF Action will each 

file Memoranda addressing the Choice of Law issue on June 23, 2003. Any memoranda 

in opposition will be served on July 9, 2003, The Court will schedule a thirty (30) minute 

hearing for as soon thereafter as possible. 

b) Within thirty (30) days after rendition of the Order determining the choice 

of law issue, the parties will file responsive motions, together with memoranda of law, or 

pleadings in both the Coleman Parent Action and the MSSF Action. If a motion is filed, 

opposing memoranda are due twenty (20) days after service of the Motion. If any party 

chooses to file a Motion, rather than a responsive pleading, the Court will set the Motion 

or Motions for hearing in accordance with the customary practice of the Court. 

WHEREFORE, Defendant, Morgan Stanley & Co.t Inc., respectfully requests that the 

Court enlarge the time for Defendant to respond to the Complaint and establish a briefing 

schedule as set forth herein together with such other and further relief as is just and proper. 

WP9#564946.1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
� 

facsimile and U.S. Mail to all counsel of record on the attached service list on this d.2�Y of 

May, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
KIRKLAND & ELLIS 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5993 

COUNSEL FOR PLAINTIFF, 
MORGAN STANLEY SENIOR FUNDING 

WPB#564946. 1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
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e-mail: ji @carltonfields.com 
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Florida Bar No: 655351 
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IN THE C1RCUIT COURT OF THE. 
15n-1 JUDICIAL CIRCUIT IN AND 

�007/015 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDJNGS, INC., DOROTHY H. WILKEN 
CLERK OF CIRCUIT COURT 

CIRCUIT CIVIL DIVISION 
Plaintiff, 

MAY 2 3 2003 
Y. 

MORGAN STANLEY & CO., INC., 

COPY I ORIGINAL 
RECEIVED FOR FILING 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY given that a hearing has been set in the above�styled case as follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

June 2� 2003 

8:45 a.m. 

Palm Beach County Courthouse, Room 1 lB 
205 North Dixie Highway 
WestPahn Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant's Motion for Enlargement of Time to Respond 
to Complaint and Establish Briefing Schedule 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve 
the issues contained in the foregoing motions or matters will be made with 
opposing counsel prior to hearing on these matters on the Court's Motion 
Calendar. 

· 

WPF.1#565160.1 
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lf you are a pc:rson with a disability who nc�s !IJ"JY accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please 
contact the ADA Coordinator in the AdministTative Office of the Court, Palm Beach County 
Courthouse, 205 North Dilrie Highway, Room 5.2500, West Palm Beach, Florida 33401; 
telephone number (561) 355-2431 within two (2) working days of your receipt of this notice; if 
you arc hearing or voice impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
. d2rcl 

U.S. Mail to all counse] of record on the attached service list on this Y--day of May, 2003. 

Thomas D. Yannucci, P.C., 
Thomas A. Clare 
Brett McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D. C. 20005 
Telephone: (202) 879.�5000 
Facsimile: (202) 879-5993 

COUNSEL FOR DEFENDANT, 
MORGAN STANLll:Y & CO. INC. 

WPB#565160.1 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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IN TIIE CIRCUIT.COURT OF TIIE FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PAIM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, INC., ) Case No.: 2003 CA 005045AI 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

Judge Elizabeth Maass 

) 
COPY / ORIGINAL 

COLEMAN (PARENT) HOLDINGS, INC.'S o�Q(t\;lfiijcfOR Fl LI NG 

MORGAN STANLEY'S REQUEST FOR A SEPARATE BRIEFING 
SCHEDULE ON THE ISSUE OF CHOICE OF LAW 

Coleman (Parent) Holdings, Inc. ("CPH''), the plaintiff here and one of the defendants in 

Case No. 2003 CA 005 l 65AG, submits this opposition to the motion of defendant Morgan Stanley 

& Co., Inc. ("Morgan Stanley") to set a separate schedule for briefing what substantive laws apply 

to the two lawsuits in advance of the filing of dispositive motions and other responsive pleadings.!! 

Argument 

Morgan Stanley's request for separate, threshold briefing of disputed choice oflaw issues is 

premature, unnecessary and contrary to the goal of judicial economy. 

First, briefing the choice of law issue is premature, given that no dispositive motions have 

been filed yet. The only way to perform a proper choice of law analysis (and the only way to 

determine whether it is even necessary to do so) is in the context of addressing the specific issues 

raised by the parties in whatever motions they might file. That analysis cannot be performed in a 

1! Morgan Stanley's motion misstates CPH's position in several respects, but given that 
most of the inaccuracies are not germane to the resolution of the instant motion, CPH will not dwell 
on them here. CPH, however, is compelled to correct one especially egregious error: In Paragraph 
4 of its motion, Morgan Stanley represents that after the case brought by Morgan Stanley's affiliate 
against CPH and another party is transferred to this Court, "[t]he parties further anticipate that the 
two cases will be consolidated." In fact, CPH sees no reason why these two fundamentally different 
lawsuits with only one party in common should be consolidated, and CPH would vigorously oppose 
any consolidation request by Morgan Stanley. 16div-003380



vacuum. Morgan Stanley's proposal, which would have this Court render an advisory opinion on 

choice of law without even knowing what the real issues and points of contention are, puts the cart 

before the horse and is contrary to Florida authorities suggesting that choice of law issues cannot be 

addressed until they are properly framed by the pleadings. See, e.g., Henry P. Trawick, Jr., Trawick 's 

Florida Practice and Procedure§ 6-17 .5 at 101 (2003). That proposal therefore should be rejected. 

Second, separate choice of law briefing is entirely unnecessary. In the event the parties file 

motions that require this Court to resolve disputes concerning the governing substantive laws, the 

parties can address those disputes in their supporting memoranda. That is the way choice of law 

issues are dealt with every day. There is no reason why addressing choice of law disputes should 

be a bigger production in this litigation than it is in other cases. 

Third, separate briefing and argument on choice of law would be contrary to the goal of 

judicial economy. Under Morgan Stanley's proposal(, 7), threshold briefing on choice oflaw would 

drag on into July, and would be followed by a 30-minute Court hearing devoted exclusively to choice 

of law disputes. And at that point, the Court and the parties would be far from done. The parties 

would then file dispositive motions, followed by still more briefing lasting into September, and by 

yet another Court hearing. The wisdom of proceeding in this unorthodox way- which is contrary 

to the usual, considerably more streamlined procedure followed in case after case - is never 

explained by Morgan Stanley and is far from clear. But what is clear is that Morgan Stanley's 

proposal of separate choice of law briefing would result in months of needless delay, the filing of 

excessive motions and briefs, additional unnecessary expense for the parties, and an abundance of 

-2- 16div-003381



extra work for the Court. Morgan Stanley's proposal, which is needlessly wasteful and contrary to 

the goal of judicial economy, should be rejected. 

Dated: May 29, 2002 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561 ) 686-6300 

#933789 

-3-

. Solovy 
R d L. Marmer 
Robert T. Markowski 
Jeffiey T. Shaw 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 
I 

-------------

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT, IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

ORDER ON DEFENDANT'S MOTION FOR ENLARGEMENT 

OF TIME TO RESPOND TO COMPLAINT AND ESTABLISH BRIEFING SCHEDULE 

TIDS CAUSE having come to be considered upon the Defendant's Motion for 

Enlargement of Time to Respond to Complaint and Establish Briefing Schedule, and the Court 

having reviewed the file and being fully advised in the premises, it is hereby, 

16div-003383



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 

Order 

COUNSEL LIST 

Joseph lanno, Jr., Esq. 
Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland & Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner.& Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley. P.A. 
P.O. Drawer 3626 
West Palm Beach, FL 33402 
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2003 WL 25747989 (Fla.Cir.Ct.) (Trial Pleading)
Circuit Court of Florida.

Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. 2003CA.
May 8, 2003.

Jury Trial Demanded

Complaint

John Scarola, Searcy Denney Scarola, Barnhart & Shipley P.A, 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida
33409, (561) 686-6300.

Jerold S. Solovy, Ronald L. Marmer, Robert T. Markowski, Deirdre E. Connell, Jenner & Block, LLC, One Ibm Plaza,
Suite 4400, Chicago, Illinois 60611, (312) 222-9350.

Coleman (Parent) Holdings Inc., One of Its Attorneys.

Plaintiff Coleman (Parent) Holdings Inc. (“CPH”) alleges the following against Morgan Stanley & Co., Inc. (“Morgan
Stanley”):

NATURE OF THE ACTION

1. This action arises from Morgan Stanley's participation in a massive fraud centered on Florida-based Sunbeam
Corporation (“Sunbeam”). As a direct result of that fraud, CPH was induced to accept 14.1 million shares of Sunbeam
stock when CPH sold its 82% interest in The Coleman Company, Inc. (“Coleman”) to Sunbeam on March 30,
1998. Morgan Stanley misrepresented Sunbeam's financial condition and assisted Sunbeam's CEO, Albert Dunlap, in
concealing Sunbeam's true financial condition so that Sunbeam could complete the purchase of Coleman on March 30,
1998.

2. In April 1997, Morgan Stanley began serving as Sunbeam's investment banker. Morgan Stanley originally attempted
to find someone to buy Sunbeam. When Morgan Stanley was unable to find a buyer, Morgan Stanley developed a
strategy for Sunbeam to use its fraudulently-inflated stock to acquire a large company that Sunbeam would own and
operate. Then, trading on Morgan Stanley's relationships with CPH's senior officers, Morgan Stanley found Coleman for
Sunbeam. At the time of the sale to Sunbeam, Coleman was a leading manufacturer and marketer of consumer products
for the worldwide outdoor recreation market, with annual revenues in excess of $1 billion. With Morgan Stanley's active
and direct participation, CPH was persuaded to sell its interest in Coleman to Sunbeam in return for 14.1 million shares
of Sunbeam stock and other consideration.

3. After Sunbeam announced plans to acquire Coleman, Morgan Stanley agreed to underwrite a $750 million debenture
offering for Sunbeam. Sunbeam needed the proceeds of that debenture offering to complete the acquisition of Coleman.
As Sunbeam's investment banker and as the sole underwriter for the $750 million debenture offering, Morgan Stanley
received detailed and specific information concerning Sunbeam's financial condition and performance. Morgan Stanley
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received information that directly contradicted Sunbeam's and Morgan Stanley's assertions to CPH that Sunbeam had
undergone a successful turnaround and that its financial performance had dramatically improved. By no later than
March 18, 1998, Morgan Stanley knew that Sunbeam's January and February 1998 sales were only 50% of January and
February 1997 sales, and Morgan Stanley also knew that the shortfall was caused by Sunbeam's practice of accelerating
sales which otherwise would have occurred in 1998 in order to boost Sunbeam's income in 1997. Although Morgan
Stanley and Sunbeam previously had advised CPH that Sunbeam's sales were running ahead of analysts' expectations
for the first quarter, Morgan Stanley decided not to correct those material misrepresentations. Instead, in March 1998,
Morgan Stanley assisted Sunbeam in concealing the problems with Sunbeam's first quarter 1998 sales in order to close
transactions that should have been stopped before CPH and others were swindled.

4. CPH brings this action to recover for the losses it has suffered as a result of Morgan Stanley's active participation in
successfully defrauding CPH. CPH's Complaint consists of four counts: Fraudulent Misrepresentation (Count I); Aiding
and Abetting (Count II); Conspiracy (Count II); and Negligent Misrepresentation (Count IV).

5. CPH seeks compensatory damages for Morgan Stanley's wrongful conduct. Using Morgan Stanley's own valuation
of Coleman, CPH has lost at least $485 million. In addition, CPH reserves the right to seek leave to amend its complaint
pursuant to Fla. Stat. §768.72 to assert claims for an additional recovery of punitive damages in excess of $1.5 billion.

JURISDICTION AND VENUE

6. This Court has jurisdiction over the subject matter of this action pursuant to Fla. Stat. § 26.012(2)(a). This Court has
jurisdiction over Morgan Stanley pursuant to Fla. Stat. § 48.193.

7. Venue is proper in this district pursuant to Fla. Stat. § 47.051.

PARTIES AND OTHER KEY PARTICIPANTS

8. PlaintiffColeman (Parent) Holdings Inc. (“CPH”) directly or indirectly owned 44,067,520 shares - or approximately
82% - of Coleman prior to the transactions at issue. On March 30, 1998, Sunbeam acquired CPH's interest in Coleman.
Sunbeam paid for the Coleman shares with 14.1 million shares of Sunbeam common stock and other consideration.

9. Defendant Morgan Stanley & Co., Inc. (“Morgan Stanley”) is a highly sophisticated investment banking firm that
provides a wide range of financial and securities services. Among other things, Morgan Stanley provides advice on
mergers and acquisitions and raises capital in the equity and debt markets. Morgan Stanley served as Sunbeam's
investment banker and as the underwriter of securities issued by Sunbeam in connection with the events at issue herein.

10. Sunbeam Corporation (“Sunbeam”) was a publicly-traded company headquartered in Delray Beach, Florida.
Sunbeam designed and manufactured small household appliances and outdoor consumer products, which it marketed
under the Sunbeam and Oster brand names. Sunbeam filed a bankruptcy petition under Chapter 11 of the Bankruptcy
Code in February 2001.

11. Albert Dunlap (“Dunlap”) was the Chief Executive Officer of Sunbeam from July 1996 until June 1998 when he
was terminated by Sunbeam's Board of Directors. In May 2001, the United States Securities and Exchange Commission
(“SEC”) filed a civil injunctive suit in Miami, Florida against Dunlap based on Dunlap's fraudulent and illegal conduct
at Sunbeam. In September 2002, Dunlap consented to the entry of a judgment against him in that action. The judgment,
among other things, imposed a civil fine and permanently barred Dunlap from serving as an officer or director of a
public company. Dunlap still resides in Boca Raton, Florida.
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12. Russell Kersh (“Kersh”) was the Executive Vice President of Sunbeam from July 1996 until June 1998 when he was
terminated by Sunbeam's Board of Directors. In May 2001, the SEC filed acivil injunctive suit in Miami, Florida against
Kersh based on Kersh's fraudulent and illegal conduct at Sunbeam. In September 2002, Kersh consented to the entry of
a judgment against him in that action. The judgment, among other things, imposed a civil fine and permanently barred
Kersh from serving as an officer or director of a public company. Upon information and belief, Kersh still resides in
Boca Raton, Florida.

13. Arthur Andersen LLP (“Andersen”) provided outside accounting services to Sunbeam through its West Palm Beach,
Florida office. Andersen auditors provided information concerning Sunbeam's first quarter 1998 sales and earnings to
Morgan Stanley. Upon information and belief, several of the Andersen auditors who provided information to Morgan
Stanley concerning Sunbeam, including Lawrence Bornstein, still reside in Florida.

FACTUAL BACKGROUND

A. Sunbeam's Lackluster Performance (1995-1996).

14. Sunbeam designed and manufactured outdoor and household consumer products, which it marketed under the
Sunbeam and Oster brand names. Sunbeam's products included small kitchen appliances, humidifiers, electric blankets,
and grills. Many of the country's leading retail stores, including Wal-Mart, Target, and Home Depot, were among
Sunbeam's major customers.

15. Despite Sunbeam's well-known brands and strong customer base, its financial performance was disappointing. In
1994, Sunbeam earned $1.30 per share. In 1995, Sunbeam's earnings declined to $0.61 per share. In 1996, Sunbeam's
earnings continued to suffer. On March 22, 1996, Sunbeam issued an early warning that its first quarter earnings would be
well under analysts' expectations and down from first quarter 1995. Shortly after issuing the March 22 earnings warning,
Sunbeam's Chief Executive Officer and two of Sunbeam's directors announced their resignations. Less than a week later,
Sunbeam announced that its first quarter 1996 earnings had plunged 42% from first quarter 1995 levels. Sunbeam also
announced that its second quarter 1996 earnings would be lower than its second quarter 1995 earnings.

16. Sunbeam's disappointing earnings caused its stock price to plummet. During 1995, the price at which Sunbeam's
stock traded fell 40%, from a high of $25-1/2. In 1996, Sunbeam's stock price continued to decline until it reached a low
of $12-1/4 in July.

B. Sunbeam Hires A New Management Team (July 1996).

17. On July 18, 1996, Sunbeam's board of directors hired Albert Dunlap as Sunbeam's new Chief Executive Officer.
Based upon brief terms as Chief Executive Officer of other publicly traded companies, including Scott Paper Company
(“Scott Paper”), Dunlap was viewed as a “turnaround specialist” - that is, someone who could take a poorly performing
company and significantly increase its value by “turning around” its financial performance. Because Dunlap touted the
benefits from firing large numbers of employees and closing large numbers of plants, Dunlap became widely known
as “Chainsaw Al.” Dunlap lived in Boca Raton, Florida, and one of his first tasks at Sunbeam was to consolidate the
company's six headquarters into one located in Delray Beach, Florida.

18. Immediately after joining Sunbeam, Dunlap hired Kersh as Sunbeam's Chief Financial Officer. Kersh had teamed
with Dunlap for over 15 years, serving as a senior executive with Dunlap at other companies, including Scott Paper.
Dunlap also brought in several other hand-picked executives to make up his senior management team.
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19. Dunlap and his senior management team entered into employment agreements with Sunbeam. Under those
agreements, Dunlap and his senior management team stood to make tens of millions of dollars if they were able to boost
Sunbeam's apparent value and then sell Sunbeam to another company at a premium.

C. Dunlap Cooks The Books At Sunbeam (1996-1997).

20. In order to convince other companies that they should want to purchase Sunbeam, Dunlap needed to improve
Sunbeam's reported financial performance quickly and dramatically. It was, of course, no small task to transform
Sunbeam from a poorly performing company, with weak sales and declining profits, into a strong company with
growing sales and soaring profits. In fact, as the world later learned, Dunlap did not achieve that change in Sunbeam's
fortunes. Instead, Dunlap created the illusion of a dramatic turnaround at Sunbeam by engaging in what SEC officials
subsequently described as a “case study” in financial fraud.

21. Dunlap had a three-step plan at Sunbeam. In the first step, Dunlap overstated Sunbeam's financial problems so that
Sunbeam appeared to be in worse shape than it really was. After making Sunbeam look worse, Dunlap moved to step
two, where he made Sunbeam look more valuable than it really was by inflating Sunbeam's sales and engaging in other
earnings manipulations. In step three, Dunlap planned to sell Sunbeam to another company before it became apparent
that the “improved” results were fictional. By doing so, Dunlap would make tens of millions of dollars and would be
free to blame his successor for any subsequent problems.

1. Step One: Make Sunbeam Appear Worse Than It Really Was (1996).

22. Dunlap began implementing his strategy soon after his arrival at Sunbeam in 1996. Claiming to be engaged in a
clean-up of Sunbeam's financial problems, Dunlap recorded artificially high reserves and booked expenses that should
not have been recorded until later periods. Both of those actions made Sunbeam's financial condition appear worse than
it really was, thus lowering the benchmark for measuring Sunbeam's performance in future years.

23. The overstated reserves also provided Dunlap a means by which he could inflate Sunbeam's future results during
the second step of his plan. Dunlap later could “re-evaluate” and release millions of dollars from the overstated reserves
to boost income in later periods. The income from released reserves contributed to the illusion of a rapid turnaround
in Sunbeam's performance. Using inflated reserves to enhance income in future periods is a fraudulent practice and
overstated reserves are commonly called “cookie jar” reserves.

2. Step Two: Create The False Appearance Of Dramatically Improved Performance (1997).

24. After making Sunbeam look worse than it really was in 1996, Dunlap manipulated Sunbeam's sales and expenses
in 1997 to create the false appearance of quarter after quarter improvement in financial performance. For example,
Dunlap caused Sunbeam to inflate its sales by engaging in phony “bill and hold” sales. Under this practice, Sunbeam
recognized revenues from “sales,” even though customers did not actually pay for or even take delivery of the products,
which continued to sit in Sunbeam's own warehouses. Although Sunbeam recorded the “bill and hold” sales as if they
were current sales, they were, in reality, simply sales stolen from future quarters. In 1997, phony “bill and hold” sales
added approximately $29 million in sales and $4.5 million in income.

25. Throughout 1997, Sunbeam also engaged in a sales practice known as “channel stuffing” - accelerating sales
that otherwise would occur in a later period, sometimes by offering steep discounts or other extraordinary customer
inducements. On the grand scale employed by Sunbeam, channel stuffing inevitably leads to major sales shortfalls in later
periods when “stuffed” customers simply stop buying. Sunbeam's senior sales officer referred to Sunbeam's unsustainable
practice of inflating performance through accelerated sales as the “doom loop.”
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26. Dunlap further “enhanced” Sunbeam's income in 1997 by causing Sunbeam to record a “profit” of $ 10 million from
a sham sale of its warranty and spare parts business. Dunlap also made Sunbeam appear to be more successful than it
really was by reaching into the “cookie jar,” reversing inflated reserves, and recording $35 million as income. Sunbeam's
1997 profit margins also looked better than they really were because Dunlap already had recorded millions of dollars
of 1997 expenses in 1996.

27. In October 1997, Dunlap announced that Sunbeam's “turnaround” was complete. Compared to the third quarter of
1996, Sunbeam's third quarter 1997 performance was remarkable. In the third quarter of 1996, Sunbeam had reported a
loss of $18.1 million. In the third quarter of 1997, however, Sunbeam reported earnings of $34.5 million - an extraordinary
turnaround from substantial losses to hefty profits. Sunbeam's combined results for the first three quarters showed
dramatic improvement as well. Sunbeam reported that its profits for the first nine months were up tenfold over the
same period the year before - from $6.5 million in 1996 to $67.7 million in 1997. Sunbeam's reversal of fortune caused a
spectacular increase in the price of its stock. In July 1996, when Dunlap was hired, Sunbeam's shares traded at $12-1/4.
By October 1997, Sunbeam's shares had risen to $49-13/16.

3. Step Three: Cash In Before The Turnaround Fraud Is Discovered (1997- 1998).

28. With steps one and two successfully completed, Dunlap was more than eager to complete the final step of his scheme:
to sell Sunbeam to another company and collect tens of millions of dollars for himself before the outside world could learn
the truth about Sunbeam's phony “turnaround.” To accomplish that third and final step, Dunlap needed an investment
banking firm to serve as his shill. Morgan Stanley was pleased to play that role.

D. Morgan Stanley Vies For A Spot On Dunlap's Team (April - September 1997).

29. When Dunlap announced in early 1997 that he would begin interviewing investment bankers, Morgan Stanley
immediately began pursuing the j ob. Although Morgan Stanley had no previous relationship with Sunbeam, one of
Morgan Stanley's senior executives, William Strong, had worked closely with Dunlap on other large transactions between
1986 and 1993, when Strong was employed by Salomon Brothers.

30. Morgan Stanley knew that it was competing with other investment bankers, including Mark Davis, for Dunlap's
business. Davis was the head of the mergers and acquisitions department at Chase Securities and had worked previously
with Strong at Salomon Brothers. Davis had a very strong relationship with Dunlap, and Davis had served as Dunlap's
investment advisor on numerous transactions, including Dunlap's sale of Scott Paper. Shortly after arriving at Sunbeam,
Dunlap hired Davis to handle the sale of Sunbeam's furniture business.

31. Morgan Stanley put together a team headed by its Vice Chairman, Bruce Fiedorek, and Strong. Beginning in
April 1997, Morgan Stanley's personnel traveled to Sunbeam's offices in Delray Beach, Florida to study Sunbeam and
woo Dunlap. After months of uncompensated work, in September 1997, Morgan Stanley finally persuaded Dunlap to
name Morgan Stanley as Sunbeam's exclusive investment banker. Dunlap instructed Morgan Stanley to find a buyer
for Sunbeam. Morgan Stanley knew that if it failed to deliver a major transaction, Morgan Stanley would not be
compensated for the extensive work it had performed for Sunbeam. Morgan Stanley also knew that Davis and Chase
Securities were standing by - ready and willing to reclaim their position as Dunlap's investment banker of choice.

E. Morgan Stanley Seeks A Buyer For Sunbeam (Fall 1997).

32. Throughout the fall of 1997, Morgan Stanley aggressively searched for a buyer for Sunbeam. Morgan Stanley put
together extensive and detailed materials to use in marketing Sunbeam to potential buyers. Morgan Stanley pitched the
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transaction to more than 10 companies - including Gillette, Colgate, Sara Lee, Rubbermaid, Whirlpool, and Black &
Decker - that Morgan Stanley hoped might have an interest in acquiring Sunbeam. Morgan Stanley, however, was not
able to find a buyer.

33. As 1998 approached, the pressure on Dunlap increased. Dunlap was aware that Sunbeam would be unable to sustain
the appearance of a successful tumaround in 1998 because Sunbeam had stolen sales from 1998 to boost 1997's numbers
and the “cookie jar” reserves had been depleted. Dunlap needed a way to conceal Sunbeam's phony turnaround until a
buyer could be found. Morgan Stanley provided the solution to Dunlap's problem.

F. Unable To Find A Buyer For Sunbeam, Morgan Stanley Looks For An Acquisition (December 1997).

34. Morgan Stanley knew that its failure to find a buyer for Sunbeam could prove fatal to the relationship it had worked
so hard to establish with Dunlap. As the pressure on Dunlap increased, the pressure on Morgan Stanley increased as
well. Although Morgan Stanley was not able to find a buyer for Sunbeam, Morgan Stanley responded with a plan that
would allow Dunlap to conceal his fraud. Morgan Stanley recommended that Sunbeam acquire other companies, using
Sunbeam's stock, which was fraudulently inflated, as the “currency” that would be used to pay for the acquisitions.

35. Morgan Stanley's strategy was doubly deceptive. First, Morgan Stanley's acquisition strategy would allow Dunlap
to consolidate Sunbeam's results with those of the newly- acquired companies. That would help Dunlap camouflage
Sunbeam's results and make it difficult to detect any shortfall in Sunbeam's performance. Dunlap simply could label any
problems that were detected as attributable to the poor performance of the acquired companies or as a temporary “blip”
caused by the distraction of integrating the acquired companies with Sunbeam. Second, Morgan Stanley's strategy would
allow Dunlap to take new massive restructuring charges (purportedly relating to the acquisitions) and thus create more
“cookie jar” reserves that could be tapped to bolster the future earnings of the combined companies.

36. Morgan Stanley identified Coleman as one of the key potential acquisition targets. CPH owned 82% of Coleman's
stock. Morgan Stanley searched the ranks of its investment bankers to locate those with the best access to CPH. Drawing
on relationships between some of Morgan Stanley's investment bankers and senior CPH officers, Morgan Stanley set
about trying to persuade CPH to sell its interest in Coleman to Sunbeam - and, most importantly, to accept Sunbeam
stock as consideration.

37. Morgan Stanley laid the groundwork for a meeting to take place in December 1997 in Palm Beach, Florida between
Dunlap and Kersh and representatives of CPH. In advance of the Palm Beach meeting, Morgan Stanley provided
materials to Sunbeam to prepare Sunbeam for the meeting. Morgan Stanley also met with Kersh and other Sunbeam
personnel to prepare for the Palm Beach meeting. However, Dunlap nearly scuttled Morgan Stanley's carefully crafted
plan at the outset. During the December 1997 Palm Beach meeting, when CPH rejected Dunlap's initial all-stock offer,
Dunlap became so angry that he cursed and ranted at the CPH representatives and stormed out.

G. Morgan Stanley Revives The Deal And Negotiates With CPH (January-February 1998).

38. Dunlap's tantrum appeared to kill any chance that CPH would sell its interest in Coleman to Sunbeam. Morgan
Stanley, however, worked to revive the discussions. Drawing again on Morgan Stanley's relationships with CPH officers,
Morgan Stanley was able to restart the discussions with CPH with the promise that Dunlap would be kept away from the
negotiating table. Thereafter, Morgan Stanley, through Managing Directors Strong, James Stynes, and Robert Kitts,
led the discussions with CPH on Sunbeam's behalf.

39. Morgan Stanley knew that it had to persuade CPH not only to sell Coleman, but also to accept Sunbeam stock -
ultimately, 14.1 million shares of Sunbeam stock - as a major part of the purchase price. During the course of negotiations,
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Morgan Stanley prepared and provided CPH with false financial and business information about Sunbeam designed to
create the appearance that Sunbeam was prospering and that Sunbeam's stock had great value. For example, Morgan
Stanley provided CPH with false 1996 and 1997 sales and revenue figures, as well as false projections that Sunbeam
could not expect to achieve. Together, in face-to-face discussions, Morgan Stanley and Sunbeam assured CPH that
(a) Sunbeam would meet or exceed its first quarter 1998 earnings estimates; (b) analysts' 1998 earnings estimates for
Sunbeam were correct; and (c) Sunbeam's plan to earn $2.20 per share in 1998 was easily achievable and probably low.
Morgan Stanley and Sunbeam also falsely assured CPH that Sunbeam's “early buy” sales program would not hurt
Sunbeam's future revenues. However, the “early buy” program was one of Sunbeam's revenue acceleration programs -
and the devastating effects of Sunbeam's revenue acceleration programs already had begun to materialize at Sunbeam.
Sunbeam's January and February 1998 sales were down drastically, although those results were not disclosed to CPH
or the public. To the contrary, Morgan Stanley and Sunbeam together specifically advised CPH that Sunbeam's first
quarter 1998 sales were “tracking fine” and running ahead of analysts' estimates.

40. Before the truth was revealed, Morgan Stanley persuaded CPH to sell its shares in Coleman to Sunbeam and to
accept 14.1 million shares of Sunbeam stock as part of the consideration. Based on the price at which Sunbeam's stock
was trading, the 14.1 million shares of Sunbeam stock were worth approximately $600 million.

H. Morgan Stanley Advises Sunbeam's Board On The Acquisition (February 27, 1998).

41. OnFebruary27,1998, Sunbeam's BoardofDirectors metatMorgan Stanley's offices to consider the purchase of
Coleman, as negotiated by Morgan Stanley.

42. At the February 27, 1998 meeting, Morgan Stanley made an extensive presentation to Sunbeam's Board concerning
the proposed transaction. Numerous Morgan Stanley representatives, including Managing Directors Strong, Kitts,
Stynes, Ruth Porat, and Vikram Pandit, attended the meeting.

43. Morgan Stanley presented Sunbeam's board with Morgan Stanley's opinion on the value of Coleman. Using a
discounted cash flow analysis, which Morgan Stanley represented was the best gauge of stand-alone economic value and
the best method of capturing the unique value of Coleman, Morgan Stanley valued CPH's Coleman stock at a range
of $31.06 to $53.24 per Coleman share. CPH's 44,067,520 Coleman shares were worth, therefore, between $136 billion
and $2.46 billion.

44. Following Morgan Stanley's presentation, Sunbeam's Board of Directors voted to acquire Coleman on the very
favorable terms that Morgan Stanley had negotiated.

I. Morgan Stanley Develops Sunbeam's Public Announcement Of The Coleman Acquisition (February 28-March 1,1998).

45. Morgan Stanley spent the following weekend developing Sunbeam's public relations strategy to announce the
Coleman transaction. Morgan Stanley scripted the points for Dunlap to make in a conference call with analysts. Morgan
Stanley also crafted a list of “key media messages” for Dunlap to use in his communications with the press. On Sunday,
March 1, 1998, Morgan Stanley spoke with a reporter for the Wall Street Journal to inform him that Sunbeam would
announce its acquisition of Coleman the following morning.

46. Sunbeam announced its acquisition of Coleman on Monday, March 2,1998, prior to the opening of the financial
markets. Consistent with Morgan Stanley's valuation, investors viewed Sunbeam's purchase of Coleman - and the price
that Sunbeam had paid - very favorably. The day before the acquisition was announced, Sunbeam's stock closed at
$41-3/4. In the days following Sunbeam's announcement of the transaction, Sunbeam's stock rose approximately 25%,
to a high of $52.
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J. Morgan Stanley Serves As The Underwriter For Sunbeam's
$750 Million Convertible Debenture Offering (March 1998).

47. Dunlap knew that Sunbeam needed to raise funds to pay the cash portion of the acquisition consideration Dunlap
also knew that Sunbeam needed cash to purchase two other smaller companies in addition to Coleman. Morgan Stanley
recommended that Sunbeam raise funds through a $500 million offering of convertible subordinated debentures. To
assure the offering's success, Morgan Stanley lent its name to the offering. Indeed, Morgan Stanley agreed to serve as
the sole underwriter for the offering.

48. The money raised from the sale of the debentures was used by Sunbeam to complete the acquisition of Coleman.

49. Unbeknownst to CPH or the public, Sunbeam's first quarter 1998 sales were a small fraction of the financial
community's expectations for the quarter. If Dunlap could consolidate Sunbeam's sales with Coleman's sales, Dunlap
knew that he could obscure Sunbeam's actual first quarter sales. As a result, Dunlap was especially anxious to complete
the acquisition of Coleman before Sunbeam announced its first quarter 1998 sales. Indeed, the success of the scheme
depended upon Sunbeam's ability to complete the Coleman acquisition before Sunbeam's first quarter results were
announced. To satisfy Dunlap's objectives, Morgan Stanley moved up the launch date of the offering.

50. The debentures were marketed to investors at a series of “road show” meetings and conference calls arranged by
Morgan Stanley. Morgan Stanley prepared and distributed a memorandum for its sales force to use in marketing the
debentures to investors. Morgan Stanley also developed the script for Dunlap and Kersh to deliver during the road
show. In those materials, Morgan Stanley misrepresented Sunbeam's financial performance and emphasized Dunlap's
purported “turnaround” accomplishments.
51. Morgan Stanley launched the debenture offering with a research analyst presentation to the Morgan Stanley sales
force. As part of Morgan Stanley's growing relationship with Sunbeam, one of Morgan Stanley's top-rated research
analysts planned to initiate equity coverage of Sunbeam. That Morgan Stanley analyst had modeled values for Sunbeam's
acquisition of Coleman that were higher than even Sunbeam's management had predicted.

52. Although Morgan Stanley initially planned to sell $500 million worth of debentures, Morgan Stanley's efforts were
so successful that the size of the offering was increased to $750 million on March 19, 1998 - the day of the last road show.
The debentures were sold to investors nationwide, including investors based in Florida.

K. Morgan Stanley Is Told That Sunbeam's First Quarter Sales Are Down Dramatically (March 17 -18,1998).

53. As Sunbeam's investment banker and the sole underwriter for the debenture offering, Morgan Stanley had a duty to
investigate Sunbeam's finances and business operations. As a matter of law, that duty included an obligation to verify
management's claims about Sunbeam's finances and business. Morgan Stanley, which had been working hand-in-hand
with Sunbeam for almost a year and had traveled to Sunbeam's Florida offices, repeatedly asserted that it had satisfied
that duty.

54. Strong, who was one of the senior Morgan Stanley investment bankers involved, has admitted in sworn testimony that
he may have had more than 100 telephone conversations with Dunlap and Kersh (whose offices were in Sunbeam's Delray
Beachheadquarters) and that Strong was “sure” that he would have been apprised of Sunbeam's financial performance
during the first two months of 1998.
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55. With the $750 million debenture offering and the Coleman transaction set to close at the end of March 1998,
Sunbeam's Florida-based outside auditors were shocked that Morgan Stanley had not asked them about Sunbeam's
financial performance for first quarter 1998. Sunbeam's auditors were alarmed because Sunbeam's first quarter results
were a disaster, but Dunlap, Kersh, and Morgan Stanley were telling CPH and the investing public, including investors
in Florida, that Sunbeam's turnaround was a success, that Sunbeam's sales for the first quarter of 1998 were ahead of
the expectations of outside financial analysts, and that Sunbeam was poised for record sales.

56. On March 17, Sunbeam's auditors forced the issue. From their Florida offices, Sunbeam's auditors sent Morgan
Stanley a letter reporting that Sunbeam's net sales through January 1998 were down 60% - $28 million in January 1998,
as compared to $73 million in January 1997. The March 17 letter explained that the decline was “primarily due to the ...
new early buy program for grills which accelerated grill sales into the fourth quarter of fiscal 1997.”

57. The next day, Morgan Stanley was faxed a schedule from Sunbeam's Florida office that showed that Sunbeam's
January and February 1998 net sales totaled $72 million, an amount that was 50% lower than Sunbeam's January and
February 1997 net sales of $143.5 million.

58. Based on information that Sunbeam and Morgan Stanley had disseminated, CPH, investors, and Wall Street analysts
were anticipating that Sunbeam's first quarter 1998 net sales would be in the range of $285 million to $295 million. Sales
in that range would have been approximately 15% higher than first quarter 1997 sales. Sunbeam's January and February
1998 sales, however, totaled barely 25% of $285 million. As Sunbeam's outside auditors advised Morgan Stanley in
writing, the sales drop-off was caused by Sunbeam's sales acceleration program. The information put into Morgan
Stanley's hands on March 17 and March 18 showed that Morgan Stanley's and Sunbeam's assertions to CPH and other
investors were false. Contrary to what Morgan Stanley and Sunbeam had represented, Sunbeam had not undergone a
successful turnaround, Sunbeam's financial performance had not dramatically improved, and Sunbeam's performance
in 1998 was not better than Wall Street analysts' expectations. It was imperative, therefore, that the truth be kept from
CPH until the Coleman transaction closed at the end of March 1998.

L. Morgan Stanley Assists Sunbeam In Concealing The Fraud: The False March 19, 1998 Press Release.

59. Morgan Stanley did not disclose Sunbeam's disastrous first quarter, Morgan Stanley did not insist that Sunbeam
disclose its disastrous first quarter, Morgan Stanley did not correct any of the false and misleading statements it and
Sunbeam had made to CPH about Sunbeam's business or performance, and Morgan Stanley did not suspend any of
the critical transactions that were scheduled to close in the next two weeks. Instead, with Morgan Stanley's knowledge
and assistance, Sunbeam prepared and issued a false press release on March 19, 1998 that affirmatively misstated and
concealed Sunbeam's true condition.

60. The March 19, 1998 press release stated: “Sunbeam Corporation ... said today that it is possible that its net sales for
the first quarter of 1998 may be lower than the range of Wall Street analysts' estimates for $285 million to $295 million,
but net sales are expected to exceed 1997 first quarter net sales of $253.4 million.... The shortfall from analysts' estimates,
if any, would be due to changes in inventory management and order patterns at certain of the Company's major retail
customers. The Company further stated that based on the strength of its new product offerings and powerful brand
names, it remains highly confident about the overall sales outlook for its products for the entire year.”

61. As Morgan Stanley was fully aware, the March 19, 1998 press release was false, misleading, and failed to disclose
material information. The March 19, 1998 press release failed to disclose Sunbeam's actual January and February 1998
sales or the true reasons for the poor results. Instead, the press release held out the false possibility that Sunbeam still
could achieve sales of $285 million to $295 million and suggested that, if any shortfall occurred, that shortfall would be
due to the fact that certain retailers had decided to defer first quarter purchases to the second quarter. The press release
also assured that Sunbeam at least would exceed first quarter 1997 net sales of $253.4 million.
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62. Based on information that Morgan Stanley had in its hands on March 18, 1998, it was obvious that Sunbeam would
not achieve sales of $285 million to $295 million and that Sunbeam's first quarter 1998 sales would be below its first
quarter 1997 numbers. To simply meet 1997 first quarter sales, Sunbeam needed sales of $123.3 million over the 12
remaining days of the quarter - an average of $10.28 million per day. Sales of $10.28 million per day would be 306%
more than the average per day sales in March 1997, and 281% more than the average per day sales for the first 17 days of
March 1998. Furthermore, Morgan Stanley knew that the shortfall from analysts' estimates was not caused by retailers'
deciding to defer purchases from the first quarter of 1998 to the second quarter, as the press release indicated. Rather,
as Sunbeam's outside auditors had advised Morgan Stanley in writing, the collapse in first quarter sales was caused by
Sunbeam's acceleration of 1998 sales into the fourth quarter of 1997.

63. After Sunbeam's false press release was issued, Morgan Stanley stood arm-in-arm with Sunbeam while Dunlap and
Kersh told CPH, analysts, and investors that the March 19, 1998 release was a purely cautionary statement because some
first quarter 1998 sales might simply “spillover” into the second quarter and that Sunbeam still believed that it actually
would meet analysts' estimates of $285 million to $295 million in first quarter 1998 sales.

64. Morgan Stanley knew that a full and truthful disclosure of Sunbeam's first quarter sales would doom the debenture
offering, which was scheduled to close on March 25, 1998, and Sunbeam's purchase of Coleman, which was scheduled
to close on March 30, 1998.

65. As Morgan Stanley was fully aware, the written contract between CPH and Sunbeam gave CPH the express legal
right to refuse to close the sale if there was a material adverse change in Sunbeam's “business, results of operation or
financial condition.” Morgan Stanley knew that CPH would exercise its right and walk away from the transaction if
CPH became aware of the extent and reasons for Sunbeam's disastrous first quarter results.

66. Furthermore, if the transactions did not close, Morgan Stanley would not be paid its $10.28 million fee for the
Coleman acquisition or its $22.5 million fee for underwriting the subordinated debenture offering. Morgan Stanley also
knew that Sunbeam would promptly replace Morgan Stanley with another investment banking firm - such as the Chase
Securities team led by Mark Davis. Everything, therefore, depended on closing the Coleman acquisition before CPH
learned the truth.

M. Sunbeam's Auditors Advise Morgan Stanley That The March 19, 1998 Release Is False.

67. Although Sunbeam's outside auditors already had made it perfectly clear to Morgan Stanley that Sunbeam's first
quarter 1998 sales were a disaster, Morgan Stanley seemed intent on proceeding based upon the false March 19, 1998
press release.

68. One of Sunbeam's senior outside auditors, Lawrence Bornstein, has testified under oath that on March 19, 1998, he
told Morgan Stanley's John Tyree that the statement in Sunbeam's March 19, 1998 press release - that Sunbeam would
at least exceed first quarter 1997 sales of $253.4 million - was not credible: “Just do the math ... they've done a million
dollars in sales the first 70 days of the year and now they need to do $10 million worth of sales for the next... I think it
was 11 days ... I mean, something ridiculous.” Bornstein also told Tyree: “I've been to every shipping dock domestically,
I've been to Hattiesburg, I've been to Neosho, I've been to Mexico City, and I don't think these guys can physically ship
this much stuff.”

N. Morgan Stanley Marches Ahead With The Closings (March 19-March 30, 1998).
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69. Morgan Stanley knew that the March 19 press release was false and misleading. Despite that knowledge and
Bornstein's explicit statements, Morgan Stanley continued with its preparations to close the debenture offering on March
25, 1998 and the Coleman acquisition on March 30, 1998.

70. As part of those preparations, on March 24, 1998, Morgan Stanley's Tyree spoke by telephone with Sunbeam's Kersh,
who was located in Sunbeam's Delray Beach offices, to obtain an updated report concerning Sunbeam's first quarter
performance. By the time of that March 24, 1998 call, Sunbeam had fallen even further behind first quarter 1997 sales.
As of March 18, 1998, Sunbeam needed to achieve average sales of $10.28 million per day, over 12 days, to reach first
quarter 1997 sales. Sunbeam's sales between March 18 and March 24, 1998 had averaged only $6.81 million per day -
well short of the $10.28 million per day that Sunbeam needed to achieve. Sunbeam's March 18 through March 24, 1998
sales were further proof that Sunbeam's March 19, 1998 press release was false and that Sunbeam would not achieve
first quarter 1998 sales in excess of first quarter 1997 sales.

71. Morgan Stanley also knew no later than March 25, 1998, if not much earlier, that Sunbeam's earnings for the first
quarter of 1998 were going to miss Wall Street analysts' earnings expectations, which were in the range of $0.28 to $0.31
per share (excluding one-time charges). Sunbeam's outside auditors advised Morgan Stanley on March 25 that Sunbeam
had suffered a $41.19 million loss during the first two months of 1998, including a one-time charge of $30.2 million. Even
excluding that one-time charge, Sunbeam's loss for the first two months was $0.13 per share. To achieve first quarter
1998 operating earnings of $0.28 per share, which were at the low end of analyst expectations, Sunbeam needed to realize
a profit of $35.5 million during March 1998 alone. A net profit of $35.5 million in March was 500% more than Sunbeam's
net profit for the entire first quarter of 1997. In fact, Sunbeam's first quarter 1998 earnings fell far short of Wall Street's
expectations. Although Sunbeam's first quarter earnings were material, that information was not disclosed to CPH or
the public until after the closing of the Coleman transaction on March 30, 1998.

O. Morgan Stanley Allows The Debenture Offering And The Coleman Acquisition To Close (March 25-30,1998).

72. Having directlyparticipated in misleading CPH and other investors, Morgan Stanley had a duty to disclose the true
facts before the closing of the debenture offering and the Coleman acquisition. Morgan Stanley also could have required
Sunbeam to postpone the closings of those transactions until the necessary disclosures were made. Morgan Stanley did
neither. Instead, Morgan Stanley marched forward and closed the $750 million debenture offering on March 25,1998,
which was needed to close the Coleman transaction, and assisted Sunbeam in closing the acquisition of Coleman on
March 30, 1998.

73. Morgan Stanley was richly rewarded for facilitating Sunbeam's fraud. Morgan Stanley received $22.5 million for the
subordinated debenture offering and $10.28 million for the Coleman acquisition. Morgan Stanley would have received
nothing if the transactions had failed to close.

P. Sunbeam's Fraud Is Revealed, Causing The Market Value Of Sunbeam's Stock To Plummet.

74. On April 3, 1998 - just four days after the Coleman transaction closed - Sunbe announced that sales for the first
quarter of 1998 would be approximately 5% below the $253.4 million in sales that Sunbeam reported in the first quarter
of 1997. In other words, Sunbeam was expecting sales in the range of $240 million. That sales shortfall was shocking
news, particularly in view of assurances provided by Sunbeam both in and after its March 19,1998 press release that $285
million to $295 million of sales was still a real possibility. The April 3,1998 press release also disclosed that Sunbeam
expected to show a loss for the quarter, although the release did not disclose the magnitude of the loss or how much of
the loss was attributable to operating earnings as opposed to one-time charges. Sunbeam's news stunned CPH and the
market. On April 3, Sunbeam's stock price dropped 25% - from $45-9/16 to $34-3/8.
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75. Sunbeam's actual first quarter 1998 performance was even worse than Sunbeam disclosed on April 3, 1998. The April
3, 1998 release indicated that Sunbeam's first quarter sales were in the range of $240 million. In fact, Sunbeam's first
quarter sales were $224.5 million. Sunbeam obscured the true shortfall by extending its quarter from March 29 to March
31, 1998 - thereby adding two more days of Sunbeam sales. Sunbeam also failed to disclose that it had included two days
of Coleman sales after the Coleman transaction closed on March 30. Further, Sunbeam inflated first quarter 1998 sales
with $29 million of new phony “bill and hold” sales.

76. Just as Sunbeam's first quarter 1998 sales had been a disaster, so, too, were Sunbeam's first quarter 1998 earnings.
Morgan Stanley and Sunbeam had represented to CPH that Sunbeam would achieve or exceed analyst first quarter 1998
earnings estimates. At the time of that representation, the consensus among analysts was that Sunbeam would enjoy
first quarter 1998 earnings of $0.33 per share. However, on May 9, 1998, Sunbeam disclosed that it would record a first
quarter loss of $0.09 per share (excluding one-time charges) - more than $0.40 per share lower than CPH had been told
to expect.

77. Within weeks, Dunlap's fraudulent scheme began to unravel. In June 1998, after a number of news articles critical
of Sunbeam's practices, Sunbeam's Board of Directors launched an internal investigation. That investigation led quickly
to the firing of Dunlap and Kersh, and, subsequently, to a restatement of Sunbeam's financial statements for 1996,1997,
and the first quarter of 1998.

COUNT I

Fraudulent Misrepresentation

78. CPH repeats and realleges the allegations of paragraphs 1 through 77 above as if set forth fully herein.

79. As detailed above, Morgan Stanley participated in a scheme to mislead CPH and others and cover up the massive
fraud at Sunbeam until Morgan Stanley and Sunbeam could close the purchase of Coleman. Morgan Stanley provided
CPH with false information concerning Sunbeam's 1996 and 1997 financial performance, its business operations, and
the value of Sunbeam's stock. Morgan Stanley also actively assisted Sunbeam in concealing Sunbeam's disastrous first
quarter 1998 sales and earnings and the true reasons for Sunbeam's poor performance.

80. Morgan Stanley knew that its statements to CPH were materially false and misleading and omitted the true facts.

81. Morgan Stanley intended that CPH rely on Morgan Stanley's representations concerning Sunbeam.

82. In agreeing to accept approximately 14.1 million shares of Sunbeam stock in connection with the sale of CPH's
interest in Coleman, CPH reasonably and justifiably relied upon Morgan Stanley's representations concerning Sunbeam.

83. As a result of Morgan Stanley's misconduct, CPH has suffered damages in excess of $485 million.

COUNT II

Aiding And Abetting Fraud

84. CPH repeats and realleges the allegations of paragraphs 1 through 77 above as if set forth fully herein.

85. As detailed above, Dunlap engaged in a fraudulent scheme to inflate the price of Sunbeam's stock by improperly
manipulating Sunbeam's 1996 and 1997 performance, by falsely asserting that Sunbeam had successfully “turned
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around,” and by concealing the collapse of Sunbeam's first quarter 1998 sales and earnings and the reasons for Sunbeam's
first quarter 1998 performance.

86. As detailed above, Morgan Stanley knew of Dunlap's fraudulent scheme and helped to conceal it until after Sunbeam
could close the purchase of Coleman.

87. As detailed above, Morgan Stanley provided substantial assistance to Dunlap and Sunbeam, including (a) concealing
Sunbeam's first quarter 1998 sales collapse; (b) assisting with the false March 19,1998 press release; (c) arranging
road shows and meetings with prospective debenture purchasers at which Morgan Stanley, Dunlap, and others made
false statements concerning Sunbeam's financial condition and business operations; (d) preparing and disseminating
the preliminary and final offering memoranda for the subordinated debenture offering, both of which contained false
information concerning Sunbeam's financial condition and business operations; (e) providing CPH with false financial
and business information concerning Sunbeam; (f) scripting Dunlap's false public statements concerning Sunbeam's
acquisition ofColeman; (g)persuadingCPH to sell its interest in Coleman and to accept 14.1 million shares of Sunbeam
stock and other consideration; and (h) underwriting the $750 million convertible debenture offering, proceeds from
which were used to fund Sunbeam's purchase of Coleman.

88. As a result of Morgan Stanley's misconduct, CPH has suffered damages in excess of $485 million.

COUNT III

Conspiracy

89. CPH repeats and realleges the allegations of paragraphs 1 through 77 above as if set forth fully herein.

90. As detailed above, Morgan Stanley conspired with Dunlap and other senior Sunbeam executives to conceal the truth
about Sunbeam's financial performance and business operations.

91. As detailed above, Morgan Stanley committed overt acts in furtherance of the conspiracy, including: (a) concealing
Sunbeam's first quarter 1998 sales collapse; (b) assisting with the false March 19, 1998 press release; (c) arranging
road shows and meetings with prospective debenture purchasers at which Morgan Stanley, Dunlap, and others made
false statements concerning Sunbeam's financial condition and business operations; (d) preparing and disseminating
the preliminary and final offering memoranda for the subordinated debenture offering, both of which contained false
information concerning Sunbeam's financial condition and business operations; (e) providing CPH with false financial
and business information concerning Sunbeam; (f) scripting Dunlap's false public statements concerning Sunbeam's
acquisition ofColeman; (g) persuading CPH to sell its interest in Coleman and to accept 14.1 million shares of Sunbeam
stock and other consideration; and (h) underwriting the $750 million convertible debenture offering, proceeds from
which were used to fund Sunbeam's purchase of Coleman.

92. As a result of Morgan Stanley's misconduct, CPH has suffered damages in excess of $485 million.

COUNT IV

Negligent Misrepresentation

93. CPH repeats and realleges the allegations of paragraphs 1 through 77 above as if set forth fully herein.

94. As detailed above, Morgan Stanley negotiated directly with CPH concerning the transfer of CPH's 82% interest
in Coleman to Sunbeam. During the course of Morgan Stanley's dealings with CPH, Morgan Stanley provided CPH
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with information concerning Sunbeam, which, in the exercise of reasonable care, Morgan Stanley would have known
was materially false and misleading. Morgan Stanley failed to use reasonable care in providing CPH with truthful and
accurate information concerning Sunbeam's 1996 and 1997 financial performance, Sunbeam's business operations, the
value of Sunbeam's stock, and Sunbeam's first quarter 1998 performance.

95. As detailed above, Morgan Stanley intended for CPH to rely, and CPH justifiably relied, on the information provided
by Morgan Stanley.

96. As a result of Morgan Stanley's negligence, CPH has suffered damages in excess of $485 million.

WHEREFORE, plaintiff Coleman (Parent) Holdings Inc. demands judgment against defendant Morgan Stanley & Co.,
Inc. as follows:
A. Compensatory damages to be determined at trial in an amount in excess of $485 million;

B. An award of costs and expenses incurred in this action, including reasonable attorneys' and experts' fees and expenses;
and

C. Any further relief as the Court may deem just and proper in light of all the circumstances of the case.

D. CPH expressly reserves the right to seek leave to amend its complaint pursuant to Fla. Stat. § 768.72 to assert claims
for punitive damages in excess of $1.5 billion as allowed by law.

JURY DEMAND

Plaintiff demands a trial by jury on all claims.

Dated: May 8, 2003

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDIOAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

G\N,J\\.. 
coP'< ./ Of6R F\L\NG 

RECE\'J�O .. 
COLEMAN (PARENT) HOLDINGS, INC., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

l \)"' 1. 3 1.\1\)� 
\f'1 \ \..\<.E.\'\,1 

2003 CA 005045 AI poRO�d\l�bu'1"?�g� CLfJ��'5h· c\'J\\.. D 
Plaintiff, 

v. Judge Elizabeth T. �s 

MORGAN STANLEY & CO., INC., 

Defendant. 
( 

ANSWER OF MORGAN §IANLEY & CO. INCORPORATED 

. Defend.ant Morgan Stanley & Co. Incorporated ("MS & Co.") responds to 

Plaintiff Coleman (Parent) Holdings, Inc. 's ("CPH") Complaint by denying generally that MS & 

Co. engaged in any .fraudulent ·or negligent misrepresentations, any conspiracy to defraud, that 

MS & Co. assisted Sunbeam Corporation ("Sunbeam") or any employee, director or agent of 

Sunbeam in the conunission of a fraudulent scheme� or that MS & Co. otherwise defrauded CPH 

in any mauner. Specifically, MS & Co. responds to CPH's allegations as follows: 

Nature of the Action 

l. MS & Co. denies the allegations contained in Paragraph I. 

2. MS & Co. admits that, beginning in mid-1997, MS & C�. served � an investment 

banker for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

purchasing S\lllbeam, and that those efforts were ultimately unsuccessflll. MS & Co. admits that 

it recommended that Stmbeam's management consider acquiring other companies instead and 

suggested, as is common in corporate merg� and acquisitions, that Swibeam consider, among 

other options, using Sunbeam stock as part of the consideration for such an acquisition. MS & 

Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam •s stock, or th.at 
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MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been ''fraudulently 

inflated." MS & Co. admits that it facilitated communications between Sunbeam and Coleman, 

but denies that it in any way "persuaded" CPH to sell its interest in Coleinan. MS & Co. lacks 

sufficient knowledge or information to fonn a belief as to the truth of any remaining allegations 

contained in Paragraph 2 and consequently denies them. 

3. MS & Co. admits that it agreed to serve as underwriter of a $750 million 

debenture offering for SlUlbeam. MS & Co. admits that, as an advisor to Sunbeam, it had access 
. . 

to certain financial docum� and further states that those same documents were made available 

to CPH during the acquisition negotiations. Further, in that regard, MS & Co. specifically 

disclaimed any indepCndent evaluation of SWlbeam's financial records, and expressly stated that 

it relied solely on documentation and info:onation provided by Sunbeam and Sunbeam•s audited 

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first 

quarter 1998 sales were "soft. u Sunbeam. insisted that its sales would meet eXpectations, but MS 

& Co. insisted that Sunbeam issue a press release to wam the market of the softening �ales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accowiting judgments descnbed in the complaint, or 

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. denies that it had any mdependent knowledge 

as to the reasons behind Sunbeam's soft sales, that Sunbeam had a '"practice of accelerating 

sales," or that it "materially -misrepresent[ed]" information to CPH. Further, MS & Co. 

specifically denies that it in any manner assisted. Sunbeam in concealing its 1998 first quarter 

sales numbers in order to close the transaction. MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of any remaining allegations contained in Paragraph 3 

and consequently denies them. 

4, MS & Co. admits that CPH has brought this action against MS & Co. alleging 

fraudulent misrepresentation, aiding and abetting, conspiracy, and negligent misrepresentation, 

2 
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but denies that there is any merit to the suit. MS & Co. specifically denies that it made any 

fraudulent or n�g]igent representations to CPR. th.at it in any way aided or abetted a fraudulent 

scheme against CPH, or that it participated in a conspiracy to defraud CPH. MS & Co. denies 

that any losses that CPH suffered resulted from ftaud or any wrongful conduct on the part of MS 

& Co. MS & Co. denies the remaining allegati0Jl5 contained in Paragraph 4. 

5. MS & _Co. admits that CPH purports to seek compensatory damages against MS 

& Co., but denies that such claim is valid, for MS & Co. denies that it was engaged in. any 

wrongful conduct MS &. Co. denies the remaining allegations contained in Paragraph 5. 

Jurisdiction and Vepye · 

6. MS & Co. admits the allegations contained in Paragraph 6. MS & Co. further 

admits that it is incorporated in Delaware and bas its principal place of business in New York. 

7. MS & Co. denies that venue is proper in this district. 

Parties and Other !{ey Participants 

8. MS & Co. admits that CPH represented, in negotiations with Sunbeam1 that it 

owned, directly or indirectly, approximately 82% of Coleman prior to March 30, 1998. MS & 

Co. admits that on March 30, 1998, Sunbeam acquired CPH's interest in Coleman by paying 

CPH with 14.1 million shares of SlJllbeam common stock and other consideration, including a 

cash payment by Sunbeam to CPH in the amount of $159,956,156.00. (See Feb. 271 ,1998 

Merger Agmt. § 3.l{a)(i) (Ex. I).) MS & Co. lacks sufficient knowledge or information to form 

a belief as to the truth of any remaining allegations contained in Paragraph 8 and consequently 

denies them. 

9. MS & Co. admits that it is an investment banking finn providing financial and 

securities services. MS & Co. admits that, as part of its business operations, it at times provides 

advice on mergers and acquisitions, and raises capital in equity and debt markets, depending on 

the needs of its clients. MS & Co. admits that it served as Sunbeam's investment bank.er for 

3 
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certaiµ aspects of Sunbeam's acquisitiQn of Col� and served as underwriter of certain 

securities issued by Sunbeam in collllection with the acquisition. MS & Co. denies any 

remaining allegations contained. in Paragraph 9. 

10. MS & Co. admits that Sunbeam was a publicly-traded company which 

manufactures and markets household and 5J>ecialty consumer products, including outdoor 

cooking products. MS & Co. admits that Sunbeam marketed these products under several brand 

names, including 'Sllllbeam and Oster. MS & Co. Jaclcs sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 1 O and 

consequently denies them. 

11. MS & Co. admits that Albert Dunlap had sen.red as the Chief Executive Officer of 

Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of 

the allegations contained in Paragraph 11 and consequently denies them. 

12. MS & Co. admits that Russell Kersh bad served as the Executive Vice President 

of Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth 

of the allegations contained in Paragraph 12 and consequently denies them. 

13. MS & Co. admits that Arthur Andersen LLP served as Swibeam's auditors and 

provided independent/outside accounting services to Sunbeam. MS & Co. further admits that. 

during the performance of its engagement, it received "comfort letters" from Arthur Andersen. 

MS & Co. never served as auditor for Sunbeam, and never provided Sunbeam. with any 

accounting or accounting-related services. MS & Co. lacks sufficient knowledge or information 

to know the location of Lawrence Bornstein or to form a belief as to the truth of any allegations 

pertaining to him, and consequently denies them. MS & Co. denies any remaining allegations 

contained in Paragraph 13. 

Ji:actual Backgmu.nd 

14. MS & Co. admits the allegations contruned in Paragraph 14. 

4 
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15. MS & Co. responds that the allegations contained in Paragraph 15 pertain to 

publicly a�ailable information. and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or infonnation to form a belief as to the troth of the allegations contained in Paragraph 15 and 

consequently denies them. 

16. MS & Co. responds that the allegations contained in Paragraph 16 pertain to 

publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. Jacks sufficient knowledge 

or information to fonn a belief as to the truth of the allegations contained in Paragraph 16 and 

consequently denies them. 

17. MS & Co. admits, on infonnation and belief, that Albert Dnnlap was hired as 

Sunbeam's Chief Executive Officer on or ·about July 18, 1996. ·MS & Co. lacks sufficient 

knowledge or infonnatiooi to form a belief as to the truth of the remaining allegations contained 

m Paragraph 17 and consequently denies them. 

18. MS & Co. admits, on infonnation and belief., that Russell Kersh was hired as 

Sunbeam's Chief Financial Officer. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations contained in Paragraph 18 and 

consequently denies them. 

19. MS & Co. admits, on information and belief, that Albert Dunlap and members of 

his senior management team entered into employment agreements with Sunbeam. MS & Co. 

lacks sufficient knowledge or information to form a belief as to :the truth of the remaining 

allegations contained in Paragraph 19 and consequently denies them.' 

20. MS & Co. lacks sufficient knowledge or information to fonn a belief as to the 

truth of the allegations contained in Para.graph 20 and consequently denies them. 

21. MS & Co. lacks sufficient knowledge or information to fonn a belief as to the 

truth of the allegations contained in Paragraph 21 and.consequently denies them. 
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22. MS & Co. lacks sufficient knowledge or infonnation to form a belief as to the 

truth of the allegations contained in Paragraph 22 and consequently denies them. 
. ' 

23. MS & Co. lacks sufficient Imowledge or infoxmation to fonn a belief as to the 

truth of the allegations contained in Paragraph 23 and consequently denies them. 

24. MS & Co. lacks sufficient knowledge Qr information to form a belief as to the 

truth of the allegations contained in Paragraph 24 and consequently denies them. 

25. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 25 and consequently denies them. 

26. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 26 and consequently denies them. 
" 

27. MS & Co. admits, on information and belief, that Sunbeam reported a loss of 

$18.1 million in the third quarter of 1996, and that it had a $34.5 million gain in the third quarter 

1997. MS & Co. funher admits, on information and beliet that Sunbeam reported an increase in 

profits from ,$6.S million in 1996 to $67.7 million in 1997. MS & Co. responds that the 

allegations contained in Paragraph 27 regarding stock prices pertain to publicly available 

infonnation and MS & Co. refers to such :information for the truth or f.tlsity of such allegations. 

To the e:dent tha.t further response is required, MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of the allegations contained in Paragraph 27 and 

consequently denies them.. 

28. MS & Co. admits that it was engaged by Sunbeam to explore a possible sale of 

Sunbeam's core business and/or the initiation of one or more acquisitions. MS & Co. denies that 

it ever served as Dunlap's ''shill.1' MS & Co. lacks sufficient .knowledge or information to form 

a belief as to the truth of any. remaining allegations contained in Paragraph 28 and consequently 

denies them. 

29. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to discuss Sunbeam's investment banking requirements. Further, 

MS & Co. admits that, although it was not engaged in a previous relationship with Sunbeam, 
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William Strong had worked with Dunlap before, during Strong9s previous employment with 

Salomon Brothers. MS & Co. lacks sufficient knowledge or information to fonn a belief as to 

the truth of any remaining allegations contained in Paragraph 29 and consequently denies them. 

30. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 30 and consequently denies them. 

31. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to dis� Sunbeam's investment banking requirements. MS & 

Co. admits that it was engaged by Sunbeam to explore a possible sale of Sunbeam's core 

business and/or the initiation of one or more acqujsitions. MS & Co. admits tha.t it initially 

sought a buyer for Sunbeam. To the extent this Paragraph alleges that MS & Co. was motivated 

to participate in a fraud in onler to retain a single client and receive a customary fee, that 

allegation is foreclosed, among other reasons, by the fa.ct that MS & Co.'s own affiliate lent 

hundreds of millions of dollars to Sunbeam two days after the Coleman acquisition closed. (June 

1998 Credit Facilities Mem. (Ek. 2).) MS & Co. denies any remaining allegations contained in 

Paragraph 31. 

32. MS & Co. admits that it searched fo:r a buyer for Sunbeam. MS & Co. :further 

admits that it assembled marketing materials based on financial documentation and audited 

.financial statements provided to MS & Co. by Sunbeam and Arthur Anden;en, for use m 

meetings with potential acquirers. MS & Co. admits that, despite contacting many companies, it 

was wtable to find a buyer for Sunbeam. MS & Co. specifically derues CPH•s allegation that 

MS & Co. knew that it would not be compensated if '1t failed to deliver a major transaction," or 

that "Davis and Chase were standing by . . .  to reclaim their position as Dunlap's investment 

banker of choice.,, MS & Co. denies any remaining allegations contained in Paragraph 32. 

33. MS & Co. denies that it provided the "solution" to any "problem" alleged in 

Paragraph 33. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the remaining allegations contained in Paragraph 33 and consequently denies them. 
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34. MS & Ca. admits efter its unsuccessful attempts to locate a purchaser for 

Sunbeam, it suggested that Sunbeam acquire one or more other companies instead. MS & Co. 

admits that it proposed to SWlbeam, among other options,, the possibility of paying for any such 

acquisition in part with Sunbeam's stock. MS & Co. specifically denies any knowledge to the 

effect that a .. failure to find a buyer for Sunbeam could prove fatal to [their] relationship." MS & 

Co. further denies any involvement in or knowledge of fraudulently inflated Sunbeam stock or 

conceahnent of any fraud at Sunbeam.. MS & Co. lacks sufficient knowledge or infonnation to 

form a belief as to the truth of any remaining allegations contained in Paragraph 34 and 

. consequently denies them. 

35. MS & Co. admits that, beginning in mid-1997. MS & Co. served as an investment 

banker for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

putchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that 

it recommended that Sunbeam's management consider, among other options, acquiring other 

companies instead and suggested, as is common in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS 

& Co, denies that it developed "acquisition strategies" for Sunbeam or that the services or 

potential transactions it discussed with Sunbeam's management were deceptive or many way 

designed to facilitate fraud. MS & Co. specifically denies that it in any way knew of or 

knowingly assisted Dwilap to "camouflage Sunbeam's results" thereby making it "difficult to 

detect any shortfall in Sllllbeam 's performance," or that it knew of or assisted Dunlap in taking 

"new massive restructuring charges," which thereby created increased "C-Ook.ie jar reserves." MS 

& Co. denies any remaining allegations contained in Paragraph 35. 

36. MS & Co. admits that, in its capacity as advisor to Sunbeam, it identified 

Coleman as a potential acquisition candidate. MS & Co. admits that it communicated with 

representatives of Coleman to discuss a potential acquisition, but denies th.at it ·�e1'ua.de( d] CPH 
to sell its interest in Coleman to Sunbeam.'' MS & Co. admits that CPH represented, in 
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negotiations wjth Sunbeam, that it owned, directly or indirectly, approximately 82% of Coleman 

prior to March 30t 1998. MS & Co. denies the remaining allegations contained in Paragraph 36. 

3 7. MS & Co. admits that it facilitated a meeting between tep:resentati.ves from 

Sunbeam and Mac.Andrews & Forbes Holdings� Inc. ("MAFCO'') in December 1997. MS & Co. 

admits that it prepared Stmbeam.'s representatives for that meeting. MS & Co. lacks sufficient 

knowledge or information to form a belief as to the truth of any remaining allegations contained 

in Paragraph 37 and consequently denies them. 

38. MS & Co. admits that discussions between Sunbeam, MAFCO and CPH resumed 

in early 1998. MS & Co. further admits that its Managing Direct.ors James Stynes and Robert 

Kitts worked on MS & Co. 's engagement for Sllllbealll.. MS & Co. lacks sufficient knowledge or 

information to fonn a belief as to the truth of any :remaining allegations contained in Paragraph 

38 and consequently demes them. 

39. MS & Co. denies that it "persuade[d]" CPH to sell Coleman in exchange for 

SWlbeam stock. MS & Co. denies that it •'preparedn firumcial information for CPH. There is, in 

any event, no factual allegation contained in Paragraph 39 or elsewhere that identifies such 

alleged information at all, let alone with particularity. MS & Co. furth� denies tbat"it knowingly 

�'provided'' CPH with false financial and business information. or otherwise knowingly relayed 

false information to CPH which created an appearance that "Sunbeam was prospering and that 

Sunbeam's stock had great value." Specifically, MS & Co. denies that it knowingly provided 

CPH with false 1996 and 1997 sales and revenue figures or with false projections. MS & Co. 

denies that it ''falsely assured CPH that Sunbeam's 'early buy' sales program would not hurt 

Sunbeam's future revenues.�· that ''Sunbeam would meet or exceed" first quarter 1998 estimates, 

that 1998 earnings estimates were accurate, that a plan to earn $2.20/share was attainable or e\'en 

low, or that it "specifically advised CPH that Sunbeam,s first quarter 1998 sales were 'tracking 

fine' and running ahead of analysts' estimates.'" 

In any event CPH could not have relied on such alleged representations in light of 

(i) the Merger Agreement's representations and wamm.ties (Merger Agmt. §§ 5.1-5.4)t none of 
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which refer to any alleged representation contained in this Paragraph, (ii) the representations and 

warranties in a separate agreement that was executed by Coleroan. and Sunbeam (Feb. 27, 1998 

Company Merger Agmt. § 5.1-5.12 (Ex. 3)). which are expressly inco:i:porated into the Merger 

Agreement and none of which refer to any alleged representation contained in this Paragraph, 

· and (iii) the Merger Agreement's broad integration clause which forecloses reliance on any 

alleged representation contained in this Paragraph (Merger Agmt. § 12.5), MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of the remaining allegations 

contained in Paragraph 39 and consequently decies them. 

40. MS & Co. admits that CPH agreed to sell its Shares in Coleman to Sunbeam, and 

that CPH agreed to accept Sunbeam stock as partial payment for the sale, but denies that MS & 

Co. �'persuaded§' CPH to make the deal. CPH is a sophistica� party and was represented by its 
' 

own expert advisors and attorneys. (Id. §§ 1.1; 4.11.) CPH and its advisors also enjoyed full 

access to Sunbeam1s "books, records, properties, plants and persoililel." (Id. § 6.7.). CPH also 

expressly disclaimed reliance on statements allegedly made during negotiations. (Id. § 12.S.) 

MS & Co. responds that the a11e�tions contained in Paragraph 40 regarding stock value pertain 

to publicly available infonnatio� and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or infonnation to form a belief as to the truth of the allegations contained in Paragraph 40 and 

consequently denies them. 

41. MS & Co. admits that on February 27, 1998, Sunbeam's Board of Directors met 

at Morgan Stanley's New York offices to discuss Sunbeam's possible pmchase of Coleman. MS 

& Co. denies the remaining allegations contained in Paragraph 41. 

42. MS & Co. admits it made a. presentation during the Febmary 27, 1998 Swibeam 

Board of Directors Meeting. MS & Co. further admits that MS & Co. representatives, including 

William Strong, Robert Kitts, James Stynes and Ruth. Pora� were present at this meeting. MS & 
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Co. lacks sufficient knowledge or infonnation to form a belief as to the truth of any remaining 

allegations contained in Paragraph 42 and consequ�tly denies them. 

43, MS & Co. admjts that at that Februazy 27, 1998 New Yo:rk :meeting, it provided 

Sunbeam with a written "immess opinion" regarding the fair acquisition price of Coleman. This 

opinion was based on financial information provided to MS & Co. by Sunbeam, Coleman, and 

Arthur Andersen, and on synergy analyses which MS & Co. received from CPH. The written 

faimess opiDion explicitly stated that MS & Co. ••[bas] not made any independent valuation or 

apprai� of the assets or liabilities of [Sunbe'alll]." (Feb. 27, 1998 Fairness Op. at 3 (Ex. 4).) 

MS & Co. denies any remammg allegations contained in Paragraph 43. 

44. MS & Co. admits that the Sunbeam Board of Directors approved the Coleman 

acquisition at the February 27, 1998 meeting in New York MS & Co. lacks sufficient 

knowledge or infonnation to form a belief as to the truth of any remaining allegations contained 

in Paragraph 4:4 and consequently denies them. 

45. MS & Co. admits that it continued to provide investment banking services to 

Sunbeam after the Coleman acquisition was approved. MS & Co. denies any :remaining 

allegations contained in Paragraph 45. 

46. MS & Co. admits that the Coleman acquisition was announced on March 2, 1998. 

MS & Co. responds that the allegations contained in Paragraph 46 regarding stock prices pertain 

to publicly available infonnation, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the tmth of the allegations contained in �a.ragraph 46 and 

consequently denies them. 

47. MS & Co. admits that it agreed to serve as underwriter for Sunbeam's 

subordinated debentures. The "cash portion" of the consideration set forth in the Merger 

Agreement was also financed in part through a $680 million loan made by Morgan Stanley 

Senior Funding. an affiliate of MS & Co. (See Credit Facilities Mem.) MS & Co. lacks 
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sufficient knowledge or information to fomi a. belief as to the truth of any remaining allegations 

contained :ii:t. Paragraph 4 7 and consequently denies them. 

48. MS & Co. admits that the money raised from the sale of the debentures was used 

in part to finance Sunbeam's acquisition of Coleman. 

49. MS & Co. lacks sufficient knowledge OT information to form a belief as to the 

troth of the allegations contained in Paragraph 49 and consequently denies them. 

SO. MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of �'road show". meetings and conference calls. MS & Co. admits that it 

reviewed and commented on the offering memorandum and other materials used to present the 

debentures to potential investors. MS & Co. denies that it "'misrepresented Sunbeam's financial 

performance" or Hemphasized Dunlap's pwported 'turnaround' accomplislunent.s.,, To the 

contrary, the offering memorandUlll expressly stated that MS & Co. assumed no responSibility 

for the accuracy or completeness of Sunbeam's audited financial information and warned 

investom not to rely on any projections of future perfoill13ll.ce. (March 19, !°998 Note Offering 

Mem. at 2-3, 12-17, 72 (Ex. S).) MS & Co. denies any remaining allegations contained in 

Paragraph 50. 

51. MS & Co. admits that it launched the.debenture offering with a presentation to the 

Morgan Stanley sales force, but denies the remaining allegations contained in Parayaph 51. 

52. MS & Co. admits that the debenture offering was increased from $SOO 'million to 

$750 million. MS & Co. admits that the debentures were offered to investors nationwide. MS & 

Co. denies any remaining allegations contained in Paragraph 52. 

53. MS & Co. admits that its employees traveled on one occasion to Sllllbeam.'s 

Florida offices. MS & Co. denies the remaining allegations contained m Paragraph 53, except to 

the extent that they constitute legal conclusions to which no response is required. 

54. MS & Co. admits that William Strong worked on MS & Co.'s engagement for 

Sunbeam. MS & Co. also admits that Strong has provided deposition testimony discussing 

conversations with Sunbeam officials. MS & Co. denies that Strong or any other MS & Co. 
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employee was accurately apprised of Sunbeam�s financial condition because MS & Co. at all 

times relied on information provided by Sunbeam management and Arthur Andersen, including 

Sunbeam's audited financial statements. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 54 and 

consequently denies them. 

55. MS & Co. denies CPH's allegation that it was 1'telling CPH and the investing 

publlc . . .  that Sunbeam's tumarowid wa.s a success, that Sunbeam's sales for the first quarter of 

1998 were ahead of expectations of outside analysts, and that Sunbeam was poised for record 

sales." Furthermore, any information �mmunicated by MS & Co. was based on financial data. 

and information provided to it by Sunbeam and Arthur Andersen - a fact that MS & Co. 

regularly publicized through discl�er statements. MS & Co. lacks sufficient knowledge or 

information to fonn a belief as to the truth of any remaining allegations contained in Paragraph 

55 and consequently denies them. 

56. MS & Co. denies the allegations contained in Paragraph 56. 

57. MS & Co. admits that it received a facsimile schedule regarding Sunbeam's 

finances on or about March 18, 1998. MS & Co. lacks sufficient knowledge or infonu.ation to 

form a belief as to the troth of the allegations contained in Paragraph 57 and consequently demes 

them. 

58. MS & Co. admits that on or about March 18, 1998, it received a faxed financial 

schedule which reflected that Sunbeam's January and Febniacy 1998 sales were below those of 

January and Febmary 1997. MS & Co. denies tbat it made assertions or otherwise disseminated 

infonnat�on to CPH or others that it knew to be false. MS & Co. denies any knowledge of the 

fact that Sunbeam had not undergone a successful rurnaround, or that Sunbeam's financial 

performance had not improved in the manner presented by Sunbeam's management and audited 

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first 

quarter 1998 sales were "soft." Sun.beam insisted that its sales would meet expectations, but MS 

& Co. insisted that Sunbeam issue a press release to warn the market of the softening sales. 

13 
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Additionally, MS & Co. received two 1'comfo.rt letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in· the accounting judgments described in the complaint� or 

any ,obligations to audit or independentJy examine Sunbeam's a�unting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 58 and 

consequently denies them. 

59. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quartef 

1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS&. Co. 

insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "com.fort letters" from SWlbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations � an undelWriter of Sunbeam securities; 

MS & Co. denies that it had any role in the accounting judgments described in the Complaint, or 

any ,obligations to a�dit or independently examine Sunbeam's accoWl.ting records. MS &_ Co. 

denies that it owed any duties to CPH. MS & Co. denies all remaining allegations contained in 

Paragraph 59. 

60. MS & Co. admits that Sunbeam issued a press release on March 19. 1998 that 

jncluded language selectively quoted in Paragraph 60. MS & Co. further states that the March 

19, 1998 press release contained the following additional statement, omitted in the Complaint; 

Cautionary Statements - Statements contained in this press release. including 
statements relating to the Company's expectations regarding anticipated 
perfonnance in the future, are .. forward looking statements," as such tenn is 
defined in the Private Securities Litigation Reform act of 1995. Actual results 
could differ materially from the Company's statements in this release regarding 
its expectations, goals or projected. results. due to various factors. including those· 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for its fiscal year ended December 31, 1997 filed with the 
Securities and Exchange Commission. 

{March 19, 1998 Press Release (Ex. 6).) 
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61 . MS & Co. admits that Sunbeam issued a press release on March 1 9t 1 998 that" 

included. language selectively quoted in Paragraph 6-1. MS & Co. fUrtber states that the March 

19t 1998 press release contained the followiiig additional statement, omitted in the Complaint: 

Cautionary Statements - Statements contained in this press release, including 
statements relating to the Company's expectations regarding anticipated 
perfonnance in the future, are urorward looking statements," as such term. is 
de.fined in the Private Securities Litigation Refonn act of 1 995. Actual results 
could differ materially from the · Company's statements in this release regarding 
its expectations, goals or projected results, due to various factors, including those 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for irs fiscal year ended December 31 ,  1997 filed with the 
Securit�es and Exchange Commission. 

(Id.) MS & Co. denies all remallling allegations contained in Paragraph 61.  

62. MS & Co. denies the allegation that it knew that the "shortfall from analysts' 

estimates was . . .  caused by Sunbeam's acceleration of 1998 sales into the fourth quarter of 

1997." MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of 

any remaining allegations contamed m Paragraph 62 and consequently denies them. 

63. MS & Co. denies the allegations contained in Paragraph 63. 

64, MS & Co. specifically denies that it "knew that a full and truthful disclosure . . .  

would doom the debentUie offering," or that it had any knowledge that the press release was 

untruthful or otherwise misleading. MS & Co. denies the allegations contained in Paragraph 64. 

65. MS & Co. denies the allegations contained in Paragraph 65. To the extent that 

this Paragraph quotes the Merger Agreement, that document speaks for itself and contradicts the 

allegations contained in the Complaint. 

66. MS & Co. lacks sufficient knowledge or infonnation to fonn a belief as to the 

truth of the allegations contained in Paragraph 66 and consequently denies them. 

67. MS & Co. denies the allegations �tained in Paragraph 67. 

68. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Para.graph 68 and consequently denies them. 

1 5  
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69. MS & Co. admits that it continued to serve as Sunbeam�s investment banker, and 

continued to prepare to close the debenture offering and the acquisition of Coleman, but denies 

any knowledge as to the alleged falsity of the March 19, 1998 press release, MS & Co. denies 

the remaining allegations contained in Paragraph 69. 

70. MS & Co.. admits that throughout its service to Sunbeam. MS & Co. employees, 

including Tyree, spoke via telephone with representative.s of Sunbeam. MS & Co. denies any 

lmowledge that the press release was untruthful or otherwise misleading. MS & Co. lacks 

sufficient knowledge or information ,to fonn a belief as to the truth of the remaining allegations 

contained in Paragraph 70 and consequently denies them. 

7 1 .  MS & Co. admits that it received '•comfort letters" from Arthur Andersen. MS & 

Co. denies the allegation that it knew that ''Sunbeam's earnings for the first quar:ter of 1998 were 

going to miss Wall Street analystst earning expectations." MS & Co. lacks sufficient knowledge 
' 

or infonnation to form a belief as to the truth of the remaining allegations contained in Paragraph 

71 and consequently denies theru. 

72. MS & Co. admits that it continued to prepare to close both the debenture offering 

and the acquisition of Coleman. MS & Co. denies any allegation of its ''having directly 
. . . 

participated in misleading CPH and other investors." MS & Co. responds that the allegation that 

MS & Co. "had a duty to disclose the true facts" to CPH is a legal conclusion to which no 

response is required. MS & Co. denies the remaining allegations contained in Paragraph 72. 

73. MS & Co. admits that it received compensation for investment banking work 

performed: by MS & Co. for Sunbeam. MS & Co. denies the allegation that it facilitated 

Sunbeam's fraud. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of any remaining allegations contained in Paragraph 73 and consequently denies them. 

74. MS & Co. admits that on March 19, 1998, Sunbeam issued a press release which 

stated that ·'net sales for the first quarter of 1998 may be lower than the range of Wall Street 

analysts' estimates of $285 million to $295 million.'• MS & Co. lacks sufficient knowledge or 
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information to fonn a belief as to the truth of the remaining allegations contained in Paragraph 

74 and consequently denies them. 

?S. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 75 and consequently denies them. 

76. MS & Co. admits that it advocated issuing a press release to warn the market of 

the softening sales, but denies that it represented that Sunbeam's sales would exceed analysts' 

projections: MS & Co. denies the remaining allegations contained in Paragraph 76. 

77. MS & Co. lacks sufficient knowledge or infonnation to for.rn a belief as to the 

truth of the allegations contained in Paragraph 77 and consequently denies them. 

Count I - Fraudo.lent Misreprgentation 

78. MS & Co. :repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

79. MS & Co. denies the allegations contained in Paragraph 79. 

80. MS & Co. denies the allegations contained in Pqragraph 80. 

8 1 .  MS & Co. denies the allegations contained in Paragraph 81.  

82. MS & Co. denies the allegation contained in Paragraph 82. 

83. MS & Co. denies the allegation contained in Paragraph 83. 

Count II - Aiding and Abetting Fraud 

84. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

85. MS & Co. lacks sufficient knowledge or information to f01m a belief as to the 

truth of the allegations contained in Paragraph 85 and consequently denies them. 

86. MS & Co. denies the allegation contained in Pill'llgraph 86. 

87. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment 

banker and Wlderwriter for Sunbeam. MS & Co. admits that it attempted to identify a party 
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interested in purchasing Sunb� and that those efforts were ultimately unsuccessful. MS & 

Co. admits that it recommended that Sunbeam's management consider acquiring other 

companies imtead and suggested, as is common :in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS 

& Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock. or 

that MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been 

"'fraudulently inflated." 

MS & ·Co. admits that it facilitated communications between Sunbeam and 

Coleman, but denies that it in any way ·�aded" CPH to sell its interest in Coleman. 

MS &_  Co. admits that on Minch 1 8, 1998, it learned that Sunbeam's first quarter 

1998. sales were "soft.'' Sunbeam insisted that its sales would meet expectations, but MS & Co. 

insisted that Sunbeam issue a press release to wam. the market of the softening sales. 

Additionally, MS & Co. received two ''co:rnfort letters"' from Sunbeam�s auditors, Arthur 

Andersen. MS & Co. perfonned all of its obligations as an underwriter ofSwibeam securities. 

MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of .. road show" meetings and conference calls. MS & Co. admits th.at it 

reviewed and commented on the offering memonw.dum and other materials used to present the 

debentures to potential investors. MS & Co. denies the remafojng allegations contained in 

Paragraph 8 7. 

88. MS & Co. denies the allegations contained in Paragraph 88. 

Count ID - Conspiracy 

89. MS & Co. repeats and realleges its responses to Paragraphs l tlu"Ough 77 as if set 
forth herein. 
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91. MS & Co. admits that it served as a financial advisor to Sunbeam and an 

underwriter of SWlbeam securities, but denies that it in any way committed ••overt acrs in 

furtherance of a conspiracy.91 MS & Co. denies that it performed an independent financial 

analysis of Sunbeam; to the contrary, MS & Co. informed CPH that it was relying solely on 

financial data and information provided to it by Sunbeam and Arthur Andersen. MS & Co. 

admits th.at it underwrote the $750 million con-vertible debenture offering. MS & Co. denies the 

remaining allegations contained in Pazagraph 91 . 

92. MS & Co. denies the allegations contained in. Paragraph 92. 

£.ount IV - Negligent Misrepresentation 

93. MS & Co. repeats and realleges its responses to Paragraphs l through 77 as if set 

forth herein. 

94. MS & Co. admits that it served as a .financial advisor to Sunbeam and an 

'Underwriter of Sunbeam securities. · MS & Co. :responds that the allegations contained in 

Paragraph 94 constitute legal conclusions to which no response is required. Alternatively, MS & 

Co. denies the remaining allegations contained in Paragraph 94. 

95. MS & Co. denies the allegations contirlned in Paragraph 9�. 
96, MS & Co. denies the allegations contained in Paragraph 96. 

AFFIRMATIVE DEFENSES 

In addition to the foregoing responses, MS & Co. asserts the following affirmative 

defenses to the claims stated in CPH's ComplainL MS & Co. does not assume the burden of 

proof on these defenses where the substantive law provides otheiwise. 
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First Affirmative Defense 

CPH's claims must be dismissed on/orum no'ft con\leniens grounds pursuant to 

Florida Rule of Civil Procedure 1 .061(a). 

Second Affirmative Defense 

CPH's alleged claims are barre� in whole or in part, for failure to state a claim 

upon which relief can be granted. 

Thil1'1 Affipgatiye Defense 

CPH's alleged claims are haired, in whole or in part, by the doctrine oflaches. 

Fourth Affirmative Defense 

CPH' s alleged claims are baned, in whole or in part, by the doctrine of estoppeL 

Fifth Afiirmadve Defense 

CPH's alleged claims are barred, in whole or in part, by the doctrine of waiver. 

Shth Affirmative Def�p.se 

CPH's alleged claims are barred, in whole or in part, by the doctrine of unclean 

hands. 

Seventh Affirmative Defense 

CPH's alleged claims are barred, in whole or in part, by plaintiff's failure to 

mitigate its dam.ages. 

Eighth Affirmative Defense 

CPH's alleged claims are btu:red because CPH bas experienced no damages, and 

any claimed loss is speculative and/or was avoidable, 

Ninth Affirmative Defense 

CPH's alleged claims are barred, in whole or in part, because the claimed injllrles 

were not proximately caused by any acts or omissions of MS & Co. 
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Tenth Affirmative Defense 

To the extent CPH' s fraud claim relies on non-disclosure. that claim is batted, in 

whole or in part, because MS & Co. was under no duty to disclose. 

Eleventh Affirmative Defense 

CPH1s claims are barred, in whole or in part, because of MS & Co.'s repeated 

disclaimers of reliance. 

Twelfth Affirmative Defense 

Any future claim by CPH for pumtive damages is barred. in whole or in part, 

because (i) the allegedly �rtnous conduct is not gross, wanton, willful, or otherwise morally 

culpable; and (ii) the alleged conduct was not part of a pattern directed at the public generally. 
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WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever. 

and to the extent that CPH should recover any damage award. that award should be offset by 

CPH's failure to take appropriate steps to mitigate it.s damages. MS & Co. respectfully requests 

that the Court enter judgment for MS & Co. dismissing the complaint with prejudice, award MS 

& Co. its attorneys• fees, costs and expenses, and grant such other and further relief as may be 

just and proper. 

Dated: June 23, 2003 

osep Ianno, Jr. (FL Bar # 65 3Sl) 
:ARLTON FIELDS 

222 Lake View Avenue - Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659· 7070 
Facsimile: (561) 659-7368 

. Thomas D. Yannucci. P.C. 
Thomas A. Clare 
Larissa Paule-Cares 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 1 5th Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

ATTORNEYS FOR DEFENDANT, 
MOltGAN STANLEY & Co. INCORPORATED. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

� Federal Express to all counsel of record listed below on this day of June, 2003. 

John Scarola Counsel for Defendants 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Defendants 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 606 1 1 

WPB#S65160.J 
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2003 WL 24233941 (Fla.Cir.Ct.) (Trial Pleading)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS, INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. 2003 CA 005045 AI.
June 23, 2003.

Answer of Morgan Stanley & Co. Incorporated

Joseph Ianno, Jr. (FL Bar # 655351), Carlton Fields, 222 Lake View Avenue -- Suite 1400, West Palm Beach, FL 33401,
Telephone: (561) 659-7070, Facsimile: (561) 659-7368, Thomas D. Yannucci, P.C., Thomas A. Clare, Larissa Paule-
Cares, Brett H. McGurk, Kirkland & Ellis, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005, Telephone:
(202) 879-5000, Facsimile: (202) 879-5200, Attorneys for Defendant, Morgan Stanley & Co. Incorporated.

Judge Elizabeth T. Maass.

Defendant Morgan Stanley & Co. Incorporated (“MS & Co.”) responds to Plaintiff Coleman (Parent) Holdings, Inc.'s
(“CPH”) Complaint by denying generally that MS & Co. engaged in any fraudulent or negligent misrepresentations, any
conspiracy to defraud, that MS & Co. assisted Sunbeam Corporation (“Sunbeam”) or any employee, director or agent
of Sunbeam in the commission of a fraudulent scheme, or that MS & Co. otherwise defrauded CPH in any manner.
Specifically, MS & Co. responds to CPH's allegations as follows:

Nature of the Action

1. MS & Co. denies the allegations contained in Paragraph 1.

2. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment banker for Sunbeam. MS & Co.
admits that it attempted to identify a party interested in purchasing Sunbeam, and that those efforts were ultimately
unsuccessful. MS & Co. admits that it recommended that Sunbeam's management consider acquiring other companies
instead and suggested, as is common in corporate mergers and acquisitions, that Sunbeam consider, among other options,
using Sunbeam stock as part of the consideration for such an acquisition. MS & Co. denies that it had any knowledge as
to the accuracy of the value of Sunbeam's stock, or that MS & Co. knew (or even suspected) that the value of Sunbeam's
stock had been “fraudulently inflated.” MS & Co. admits that it facilitated communications between Sunbeam and
Coleman, but denies that it in any way “persuaded” CPH to sell its interest in Coleman. MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of any remaining allegations contained in Paragraph 2 and
consequently denies them.

3. MS & Co. admits that it agreed to serve as underwriter of a $750 million debenture offering for Sunbeam. MS &
Co. admits that, as an advisor to Sunbeam, it had access to certain financial documents, and further states that those
same documents were made available to CPH during the acquisition negotiations. Further, in that regard, MS & Co.
specifically disclaimed any independent evaluation of Sunbeam's financial records, and expressly stated that it relied
solely on documentation and information provided by Sunbeam and Sunbeam's audited financial statements. MS & Co.
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admits that on March 18, 1998, it learned that Sunbeam's first quarter 1998 sales were “soft.” Sunbeam insisted that
its sales would meet expectations, but MS & Co. insisted that Sunbeam issue a press release to warn the market of the
softening sales. Additionally, MS & Co. received two “comfort letters” from Sunbeam's auditors, Arthur Andersen. MS
& Co. performed all of its obligations as an underwriter of Sunbeam securities. MS & Co. denies that it had any role in
the accounting judgments described in the complaint, or any obligations to audit or independently examine Sunbeam's
accounting records. MS & Co. denies that it owed any duties to CPH. MS & Co. denies that it had any independent
knowledge as to the reasons behind Sunbeam's soft sales, that Sunbeam had a “practice of accelerating sales,” or that it
“materially misrepresent[ed]” information to CPH. Further, MS & Co. specifically denies that it in any manner assisted
Sunbeam in concealing its 1998 first quarter sales numbers in order to close the transaction. MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of any remaining allegations contained in Paragraph 3 and
consequently denies them.

4. MS & Co. admits that CPH has brought this action against MS & Co. alleging fraudulent misrepresentation, aiding
and abetting, conspiracy, and negligent misrepresentation, but denies that there is any merit to the suit. MS & Co.
specifically denies that it made any fraudulent or negligent representations to CPH, that it in any way aided or abetted
a fraudulent scheme against CPH, or that it participated in a conspiracy to defraud CPH. MS & Co. denies that any
losses that CPH suffered resulted from fraud or any wrongful conduct on the part of MS & Co. MS & Co. denies the
remaining allegations contained in Paragraph 4.

5. MS & Co. admits that CPH purports to seek compensatory damages against MS & Co., but denies that such claim
is valid, for MS & Co. denies that it was engaged in any wrongful conduct. MS & Co. denies the remaining allegations
contained in Paragraph 5.

Jurisdiction and Venue

6. MS & Co. admits the allegations contained in Paragraph 6. MS & Co. further admits that it is incorporated in Delaware
and has its principal place of business in New York.

7. MS & Co. denies that venue is proper in this district.

Parties and Other Key Participants

8. MS & Co. admits that CPH represented, in negotiations with Sunbeam, that it owned, directly or indirectly,
approximately 82% of Coleman prior to March 30, 1998. MS & Co. admits that on March 30, 1998, Sunbeam acquired
CPH's interest in Coleman by paying CPH with 14.1 million shares of Sunbeam common stock and other consideration,
including a cash payment by Sunbeam to CPH in the amount of $159,956,756.00. (See Feb. 27, 1998 Merger Agmt. §
3.1(a)(i) (Ex. 1).) MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining
allegations contained in Paragraph 8 and consequently denies them.

9. MS & Co. admits that it is an investment banking firm providing financial and securities services. MS & Co. admits
that, as part of its business operations, it at times provides advice on mergers and acquisitions, and raises capital in
equity and debt markets, depending on the needs of its clients. MS & Co. admits that it served as Sunbeam's investment
banker for certain aspects of Sunbeam's acquisition of Coleman, and served as underwriter of certain securities issued
by Sunbeam in connection with the acquisition. MS & Co. denies any remaining allegations contained in Paragraph 9.

10. MS & Co. admits that Sunbeam was a publicly-traded company which manufactures and markets household and
specialty consumer products, including outdoor cooking products. MS & Co. admits that Sunbeam marketed these
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products under several brand names, including Sunbeam and Oster. MS & Co. lacks sufficient knowledge or information
to form a belief as to the truth of any remaining allegations contained in Paragraph 10 and consequently denies them.

11. MS & Co. admits that Albert Dunlap had served as the Chief Executive Officer of Sunbeam. MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of the allegations contained in Paragraph 11 and consequently
denies them.

12. MS & Co. admits that Russell Kersh had served as the Executive Vice President of Sunbeam. MS & Co. lacks
sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph 12 and
consequently denies them.

13. MS & Co. admits that Arthur Andersen LLP served as Sunbeam's auditors and provided independent/outside
accounting services to Sunbeam. MS & Co. further admits that, during the performance of its engagement, it received
“comfort letters” from Arthur Andersen. MS & Co. never served as auditor for Sunbeam, and never provided Sunbeam
with any accounting or accounting-related services. MS & Co. lacks sufficient knowledge or information to know the
location of Lawrence Bornstein or to form a belief as to the truth of any allegations pertaining to him, and consequently
denies them. MS & Co. denies any remaining allegations contained in Paragraph 13.

Factual Background

14. MS & Co. admits the allegations contained in Paragraph 14.

15. MS & Co. responds that the allegations contained in Paragraph 15 pertain to publicly available information, and
refers to such information for the truth or falsity of such allegations. To the extent that further response is required, MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph
15 and consequently denies them.

16. MS & Co. responds that the allegations contained in Paragraph 16 pertain to publicly available information, and
refers to such information for the truth or falsity of such allegations. To the extent that further response is required, MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph
16 and consequently denies them.

17. MS & Co. admits, on information and belief, that Albert Dunlap was hired as Sunbeam's Chief Executive Officer
on or about July 18, 1996. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the
remaining allegations contained in Paragraph 17 and consequently denies them.

18. MS & Co. admits, on information and belief, that Russell Kersh was hired as Sunbeam's Chief Financial Officer. MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the remaining allegations contained
in Paragraph 18 and consequently denies them.

19. MS & Co. admits, on information and belief, that Albert Dunlap and members of his senior management team
entered into employment agreements with Sunbeam. MS & Co. lacks sufficient knowledge or information to form a
belief as to the truth of the remaining allegations contained in Paragraph 19 and consequently denies them.

20. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 20 and consequently denies them.

21. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 21 and consequently denies them.
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22. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 22 and consequently denies them.

23. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 23 and consequently denies them.

24. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 24 and consequently denies them.

25. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 25 and consequently denies them.

26. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 26 and consequently denies them.

27. MS & Co. admits, on information and belief, that Sunbeam reported a loss of $18.1 million in the third quarter of
1996, and that it had a $34.5 million gain in the third quarter 1997. MS & Co. further admits, on information and belief,
that Sunbeam reported an increase in profits from $6.5 million in 1996 to $67.7 million in 1997. MS & Co. responds that
the allegations contained in Paragraph 27 regarding stock prices pertain to publicly available information and MS & Co.
refers to such information for the truth or falsity of such allegations. To the extent that further response is required, MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph
27 and consequently denies them.

28. MS & Co. admits that it was engaged by Sunbeam to explore a possible sale of Sunbeam's core business and/or the
initiation of one or more acquisitions. MS & Co. denies that it ever served as Dunlap's “shill.” MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of any remaining allegations contained in Paragraph 28 and
consequently denies them.

29. MS & Co. admits that William Strong and other MS & Co. employees met with Sunbeam in the spring of 1997
to discuss Sunbeam's investment banking requirements. Further, MS & Co. admits that, although it was not engaged
in a previous relationship with Sunbeam, William Strong had worked with Dunlap before, during Strong's previous
employment with Salomon Brothers. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth
of any remaining allegations contained in Paragraph 29 and consequently denies them.

30. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 30 and consequently denies them.

31. MS & Co. admits that William Strong and other MS & Co. employees met with Sunbeam in the spring of 1997
to discuss Sunbeam's investment banking requirements. MS & Co. admits that it was engaged by Sunbeam to explore
a possible sale of Sunbeam's core business and/or the initiation of one or more acquisitions. MS & Co. admits that it
initially sought a buyer for Sunbeam. To the extent this Paragraph alleges that MS & Co. was motivated to participate in
a fraud in order to retain a single client and receive a customary fee, that allegation is foreclosed, among other reasons,
by the fact that MS & Co.'s own affiliate lent hundreds of millions of dollars to Sunbeam two days after the Coleman
acquisition closed. (June 1998 Credit Facilities Mem. (Ex. 2).) MS & Co. denies any remaining allegations contained
in Paragraph 31.

32. MS & Co. admits that it searched for a buyer for Sunbeam. MS & Co. further admits that it assembled marketing
materials based on financial documentation and audited financial statements provided to MS & Co. by Sunbeam
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and Arthur Andersen, for use in meetings with potential acquirers. MS & Co. admits that, despite contacting many
companies, it was unable to find a buyer for Sunbeam. MS & Co. specifically denies CPH's allegation that MS & Co.
knew that it would not be compensated if “it failed to deliver a major transaction,” or that “Davis and Chase were
standing by ... to reclaim their position as Dunlap's investment banker of choice.” MS & Co. denies any remaining
allegations contained in Paragraph 32.

33. MS & Co. denies that it provided the “solution” to any “problem” alleged in Paragraph 33. MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of the remaining allegations contained in Paragraph 33 and
consequently denies them.

34. MS & Co. admits after its unsuccessful attempts to locate a purchaser for Sunbeam, it suggested that Sunbeam
acquire one or more other companies instead. MS & Co. admits that it proposed to Sunbeam, among other options, the
possibility of paying for any such acquisition in part with Sunbeam's stock. MS & Co. specifically denies any knowledge
to the effect that a “failure to find a buyer for Sunbeam could prove fatal to [their] relationship.” MS & Co. further denies
any involvement in or knowledge of fraudulently inflated Sunbeam stock or concealment of any fraud at Sunbeam. MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining allegations contained
in Paragraph 34 and consequently denies them.

35. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment banker for Sunbeam. MS
& Co. admits that it attempted to identify a party interested in purchasing Sunbeam, and that those efforts were
ultimately unsuccessful. MS & Co. admits that it recommended that Sunbeam's management consider, among other
options, acquiring other companies instead and suggested, as is common in corporate mergers and acquisitions, that
Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS & Co. denies that it
developed “acquisition strategies” for Sunbeam or that the services or potential transactions it discussed with Sunbeam's
management were deceptive or in any way designed to facilitate fraud. MS & Co. specifically denies that it in any
way knew of or knowingly assisted Dunlap to “camouflage Sunbeam's results” thereby making it “difficult to detect
any shortfall in Sunbeam's performance,” or that it knew of or assisted Dunlap in taking “new massive restructuring
charges,” which thereby created increased “cookie jar reserves.” MS & Co. denies any remaining allegations contained
in Paragraph 35.

36. MS & Co. admits that, in its capacity as advisor to Sunbeam, it identified Coleman as a potential acquisition
candidate. MS & Co. admits that it communicated with representatives of Coleman to discuss a potential acquisition,
but denies that it “persuade[d] CPH to sell its interest in Coleman to Sunbeam.” MS & Co. admits that CPH represented,
in negotiations with Sunbeam, that it owned, directly or indirectly, approximately 82% of Coleman prior to March 30,
1998. MS & Co. denies the remaining allegations contained in Paragraph 36.

37. MS & Co. admits that it facilitated a meeting between representatives from Sunbeam and MacAndrews & Forbes
Holdings, Inc. (“MAFCO”) in December 1997. MS & Co. admits that it prepared Sunbeam's representatives for that
meeting. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining allegations
contained in Paragraph 37 and consequently denies them.

38. MS & Co. admits that discussions between Sunbeam, MAFCO and CPH resumed in early 1998. MS & Co. further
admits that its Managing Directors James Stynes and Robert Kitts worked on MS & Co.'s engagement for Sunbeam. MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining allegations contained
in Paragraph 38 and consequently denies them.

39. MS & Co. denies that it “persuade[d]” CPH to sell Coleman in exchange for Sunbeam stock. MS & Co. denies
that it “prepared” financial information for CPH. There is, in any event, no factual allegation contained in Paragraph
39 or elsewhere that identifies such alleged information at all, let alone with particularity. MS & Co. further denies
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that it knowingly “provided” CPH with false financial and business information, or otherwise knowingly relayed false
information to CPH which created an appearance that “Sunbeam was prospering and that Sunbeam's stock had great
value.” Specifically, MS & Co. denies that it knowingly provided CPH with false 1996 and 1997 sales and revenue figures
or with false projections. MS & Co. denies that it “falsely assured CPH that Sunbeam's ‘early buy’ sales program would
not hurt Sunbeam's future revenues,” that “Sunbeam would meet or exceed” first quarter 1998 estimates, that 1998
earnings estimates were accurate, that a plan to earn $2.20/share was attainable or even low, or that it “specifically
advised CPH that Sunbeam's first quarter 1998 sales were ‘tracking fine’ and running ahead of analysts' estimates.”

In any event CPH could not have relied on such alleged representations in light of (i) the Merger Agreement's
representations and warranties (Merger Agmt. §§ 5.1-5.4), none of which refer to any alleged representation contained
in this Paragraph, (ii) the representations and warranties in a separate agreement that was executed by Coleman and
Sunbeam (Feb. 27, 1998 Company Merger Agmt. § 5.1-5.12 (Ex. 3)), which are expressly incorporated into the Merger
Agreement and none of which refer to any alleged representation contained in this Paragraph, and (iii) the Merger
Agreement's broad integration clause which forecloses reliance on any alleged representation contained in this Paragraph
(Merger Agmt. § 12.5). MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the
remaining allegations contained in Paragraph 39 and consequently denies them.

40. MS & Co. admits that CPH agreed to sell its shares in Coleman to Sunbeam, and that CPH agreed to accept Sunbeam
stock as partial payment for the sale, but denies that MS & Co. “persuaded” CPH to make the deal. CPH is a sophisticated
party and was represented by its own expert advisors and attorneys. (Id. §§ 1.1; 4.11.) CPH and its advisors also enjoyed
full access to Sunbeam's “books, records, properties, plants and personnel.” (Id. § 6.7.) CPH also expressly disclaimed
reliance on statements allegedly made during negotiations. (Id. § 12.5.) MS & Co. responds that the allegations contained
in Paragraph 40 regarding stock value pertain to publicly available information, and refers to such information for the
truth or falsity of such allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge
or information to form a belief as to the truth of the allegations contained in Paragraph 40 and consequently denies them.

41. MS & Co. admits that on February 27, 1998, Sunbeam's Board of Directors met at Morgan Stanley's New York
offices to discuss Sunbeam's possible purchase of Coleman. MS & Co. denies the remaining allegations contained in
Paragraph 41.

42. MS & Co. admits it made a presentation during the February 27, 1998 Sunbeam Board of Directors Meeting. MS
& Co. further admits that MS & Co. representatives, including William Strong, Robert Kitts, James Stynes and Ruth
Porat, were present at this meeting. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth
of any remaining allegations contained in Paragraph 42 and consequently denies them.

43. MS & Co. admits that at that February 27, 1998 New York meeting, it provided Sunbeam with a written “fairness
opinion” regarding the fair acquisition price of Coleman. This opinion was based on financial information provided to
MS & Co. by Sunbeam, Coleman, and Arthur Andersen, and on synergy analyses which MS & Co. received from CPH.
The written fairness opinion explicitly stated that MS & Co. “[has] not made any independent valuation or appraisal
of the assets or liabilities of [Sunbeam].” (Feb. 27, 1998 Fairness Op. at 3 (Ex. 4).) MS & Co. denies any remaining
allegations contained in Paragraph 43.

44. MS & Co. admits that the Sunbeam Board of Directors approved the Coleman acquisition at the February 27,
1998 meeting in New York. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of any
remaining allegations contained in Paragraph 44 and consequently denies them.

45. MS & Co. admits that it continued to provide investment banking services to Sunbeam after the Coleman acquisition
was approved. MS & Co. denies any remaining allegations contained in Paragraph 45.
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46. MS & Co. admits that the Coleman acquisition was announced on March 2, 1998. MS & Co. responds that the
allegations contained in Paragraph 46 regarding stock prices pertain to publicly available information, and refers to such
information for the truth or falsity of such allegations. To the extent that further response is required, MS & Co. lacks
sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph 46 and
consequently denies them.

47. MS & Co. admits that it agreed to serve as underwriter for Sunbeam's subordinated debentures. The “cash portion”
of the consideration set forth in the Merger Agreement was also financed in part through a $680 million loan made
by Morgan Stanley Senior Funding, an affiliate of MS & Co. (See Credit Facilities Mem.) MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of any remaining allegations contained in Paragraph 47 and
consequently denies them.

48. MS & Co. admits that the money raised from the sale of the debentures was used in part to finance Sunbeam's
acquisition of Coleman.

49. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 49 and consequently denies them.

50. MS & Co. admits that the convertible debentures were presented to potential investors at a series of “road show”
meetings and conference calls. MS & Co. admits that it reviewed and commented on the offering memorandum and
other materials used to present the debentures to potential investors. MS & Co. denies that it “misrepresented Sunbeam's
financial performance” or “emphasized Dunlap's purported ‘turnaround’ accomplishments.” To the contrary, the
offering memorandum expressly stated that MS & Co. assumed no responsibility for the accuracy or completeness of
Sunbeam's audited financial information and warned investors not to rely on any projections of future performance.
(March 19, 1998 Note Offering Mem. at 2-3, 12-17, 72 (Ex. 5).) MS & Co. denies any remaining allegations contained
in Paragraph 50.

51. MS & Co. admits that it launched the debenture offering with a presentation to the Morgan Stanley sales force, but
denies the remaining allegations contained in Paragraph 51.

52. MS & Co. admits that the debenture offering was increased from $500 million to $750 million. MS & Co. admits that
the debentures were offered to investors nationwide. MS & Co. denies any remaining allegations contained in Paragraph
52.

53. MS & Co. admits that its employees traveled on one occasion to Sunbeam's Florida offices. MS & Co. denies the
remaining allegations contained in Paragraph 53, except to the extent that they constitute legal conclusions to which
no response is required.

54. MS & Co. admits that William Strong worked on MS & Co.'s engagement for Sunbeam. MS & Co. also admits
that Strong has provided deposition testimony discussing conversations with Sunbeam officials. MS & Co. denies that
Strong or any other MS & Co. employee was accurately apprised of Sunbeam's financial condition because MS & Co. at
all times relied on information provided by Sunbeam management and Arthur Andersen, including Sunbeam's audited
financial statements. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining
allegations contained in Paragraph 54 and consequently denies them.

55. MS & Co. denies CPH's allegation that it was “telling CPH and the investing public ... that Sunbeam's turnaround
was a success, that Sunbeam's sales for the first quarter of 1998 were ahead of expectations of outside analysts, and
that Sunbeam was poised for record sales.” Furthermore, any information communicated by MS & Co. was based on
financial data and information provided to it by Sunbeam and Arthur Andersen -- a fact that MS & Co. regularly
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publicized through disclaimer statements. MS & Co. lacks sufficient knowledge or information to form a belief as to the
truth of any remaining allegations contained in Paragraph 55 and consequently denies them.

56. MS & Co. denies the allegations contained in Paragraph 56.

57. MS & Co. admits that it received a facsimile schedule regarding Sunbeam's finances on or about March 18, 1998. MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in Paragraph
57 and consequently denies them.

58. MS & Co. admits that on or about March 18, 1998, it received a faxed financial schedule which reflected that
Sunbeam's January and February 1998 sales were below those of January and February 1997. MS & Co. denies that
it made assertions or otherwise disseminated information to CPH or others that it knew to be false. MS & Co. denies
any knowledge of the fact that Sunbeam had not undergone a successful turnaround, or that Sunbeam's financial
performance had not improved in the manner presented by Sunbeam's management and audited financial statements.
MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter 1998 sales were “soft.” Sunbeam
insisted that its sales would meet expectations, but MS & Co. insisted that Sunbeam issue a press release to warn the
market of the softening sales. Additionally, MS & Co. received two “comfort letters” from Sunbeam's auditors, Arthur
Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. MS & Co. denies that
it had any role in the accounting judgments described in the complaint, or any obligations to audit or independently
examine Sunbeam's accounting records. MS & Co. denies that it owed any duties to CPH. MS & Co. lacks sufficient
knowledge or information to form a belief as to the truth of any remaining allegations contained in Paragraph 58 and
consequently denies them.

59. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter 1998 sales were “soft.” Sunbeam
insisted that its sales would meet expectations, but MS & Co. insisted that Sunbeam issue a press release to warn the
market of the softening sales. Additionally, MS & Co. received two “comfort letters” from Sunbeam's auditors, Arthur
Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. MS & Co. denies that
it had any role in the accounting judgments described in the Complaint, or any obligations to audit or independently
examine Sunbeam's accounting records. MS & Co. denies that it owed any duties to CPH. MS & Co. denies all remaining
allegations contained in Paragraph 59.

60. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that included language selectively quoted
in Paragraph 60. MS & Co. further states that the March 19, 1998 press release contained the following additional
statement, omitted in the Complaint:
Cautionary Statements - Statements contained in this press release, including statements relating to the Company's
expectations regarding anticipated performance in the future, are “forward looking statements,” as such term is defined in
the Private Securities Litigation Reform act of 1995. Actual results could differ materially from the Company's statements
in this release regarding its expectations, goals or projected results, due to various factors, including those set forth in
the Company's Cautionary Statements contains in its Annual Report on Form 10-K for its fiscal year ended December
31, 1997 filed with the Securities and Exchange Commission.

(March 19, 1998 Press Release (Ex. 6).)

61. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that included language selectively quoted
in Paragraph 61. MS & Co. further states that the March 19, 1998 press release contained the following additional
statement, omitted in the Complaint:
Cautionary Statements - Statements contained in this press release, including statements relating to the Company's
expectations regarding anticipated performance in the future, are “forward looking statements,” as such term is defined in
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the Private Securities Litigation Reform act of 1995. Actual results could differ materially from the Company's statements
in this release regarding its expectations, goals or projected results, due to various factors, including those set forth in
the Company's Cautionary Statements contains in its Annual Report on Form 10-K for its fiscal year ended December
31, 1997 filed with the Securities and Exchange Commission.

(Id.) MS & Co. denies all remaining allegations contained in Paragraph 61.

62. MS & Co. denies the allegation that it knew that the “shortfall from analysts' estimates was ... caused by Sunbeam's
acceleration of 1998 sales into the fourth quarter of 1997.” MS & Co. lacks sufficient knowledge or information to form
a belief as to the truth of any remaining allegations contained in Paragraph 62 and consequently denies them.

63. MS & Co. denies the allegations contained in Paragraph 63.

64. MS & Co. specifically denies that it “knew that a full and truthful disclosure ... would doom the debenture offering,” or
that it had any knowledge that the press release was untruthful or otherwise misleading. MS & Co. denies the allegations
contained in Paragraph 64.

65. MS & Co. denies the allegations contained in Paragraph 65. To the extent that this Paragraph quotes the Merger
Agreement, that document speaks for itself and contradicts the allegations contained in the Complaint.

66. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 66 and consequently denies them.

67. MS & Co. denies the allegations contained in Paragraph 67.

68. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 68 and consequently denies them.

69. MS & Co. admits that it continued to serve as Sunbeam's investment banker, and continued to prepare to close the
debenture offering and the acquisition of Coleman, but denies any knowledge as to the alleged falsity of the March 19,
1998 press release. MS & Co. denies the remaining allegations contained in Paragraph 69.

70. MS & Co. admits that throughout its service to Sunbeam, MS & Co. employees, including Tyree, spoke via telephone
with representatives of Sunbeam. MS & Co. denies any knowledge that the press release was untruthful or otherwise
misleading. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the remaining
allegations contained in Paragraph 70 and consequently denies them.

71. MS & Co. admits that it received “comfort letters” from Arthur Andersen. MS & Co. denies the allegation that it knew
that “Sunbeam's earnings for the first quarter of 1998 were going to miss Wall Street analysts' earning expectations.” MS
& Co. lacks sufficient knowledge or information to form a belief as to the truth of the remaining allegations contained
in Paragraph 71 and consequently denies them.

72. MS & Co. admits that it continued to prepare to close both the debenture offering and the acquisition of Coleman.
MS & Co. denies any allegation of its “having directly participated in misleading CPH and other investors.” MS & Co.
responds that the allegation that MS & Co. “had a duty to disclose the true facts” to CPH is a legal conclusion to which
no response is required. MS & Co. denies the remaining allegations contained in Paragraph 72.
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73. MS & Co. admits that it received compensation for investment banking work performed by MS & Co. for Sunbeam.
MS & Co. denies the allegation that it facilitated Sunbeam's fraud. MS & Co. lacks sufficient knowledge or information
to form a belief as to the truth of any remaining allegations contained in Paragraph 73 and consequently denies them.

74. MS & Co. admits that on March 19, 1998, Sunbeam issued a press release which stated that “net sales for the first
quarter of 1998 may be lower than the range of Wall Street analysts' estimates of $285 million to $295 million.” MS &
Co. lacks sufficient knowledge or information to form a belief as to the truth of the remaining allegations contained in
Paragraph 74 and consequently denies them.

75. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 75 and consequently denies them.

76. MS & Co. admits that it advocated issuing a press release to warn the market of the softening sales, but denies
that it represented that Sunbeam's sales would exceed analysts' projections. MS & Co. denies the remaining allegations
contained in Paragraph 76.

77. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 77 and consequently denies them.

Count I -- Fraudulent Misrepresentation

78. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set forth herein.

79. MS & Co. denies the allegations contained in Paragraph 79.

80. MS & Co. denies the allegations contained in Paragraph 80.

81. MS & Co. denies the allegations contained in Paragraph 81.

82. MS & Co. denies the allegations contained in Paragraph 82.

83. MS & Co. denies the allegations contained in Paragraph 83.

Count II -- Aiding and Abetting Fraud

84. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set forth herein.

85. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of the allegations contained in
Paragraph 85 and consequently denies them.

86. MS & Co. denies the allegation contained in Paragraph 86.

87. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment banker and underwriter for
Sunbeam. MS & Co. admits that it attempted to identify a party interested in purchasing Sunbeam, and that those efforts
were ultimately unsuccessful. MS & Co. admits that it recommended that Sunbeam's management consider acquiring
other companies instead and suggested, as is common in corporate mergers and acquisitions, that Sunbeam consider
using Sunbeam stock as part of the consideration for such an acquisition. MS & Co. denies that it had any knowledge as
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to the accuracy of the value of Sunbeam's stock, or that MS & Co. knew (or even suspected) that the value of Sunbeam's
stock had been “fraudulently inflated.”

MS & Co. admits that it facilitated communications between Sunbeam and Coleman, but denies that it in any way
“persuaded” CPH to sell its interest in Coleman.

MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter 1998 sales were “soft.” Sunbeam insisted
that its sales would meet expectations, but MS & Co. insisted that Sunbeam issue a press release to warn the market of
the softening sales. Additionally, MS & Co. received two “comfort letters” from Sunbeam's auditors, Arthur Andersen.
MS & Co. performed all of its obligations as an underwriter of Sunbeam securities.

MS & Co. admits that the convertible debentures were presented to potential investors at a series of “road show” meetings
and conference calls. MS & Co. admits that it reviewed and commented on the offering memorandum and other materials
used to present the debentures to potential investors. MS & Co. denies the remaining allegations contained in Paragraph
87.

88. MS & Co. denies the allegations contained in Paragraph 88.

Count III -- Conspiracy

89. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set forth herein.

90. MS & Co. denies the allegations contained in Paragraph 90.

91. MS & Co. admits that it served as a financial advisor to Sunbeam and an underwriter of Sunbeam securities, but
denies that it in any way committed “overt acts in furtherance of a conspiracy.” MS & Co. denies that it performed
an independent financial analysis of Sunbeam; to the contrary, MS & Co. informed CPH that it was relying solely on
financial data and information provided to it by Sunbeam and Arthur Andersen. MS & Co. admits that it underwrote
the $750 million convertible debenture offering. MS & Co. denies the remaining allegations contained in Paragraph 91.

92. MS & Co. denies the allegations contained in Paragraph 92.

Count IV -- Negligent Misrepresentation

93. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set forth herein.

94. MS & Co. admits that it served as a financial advisor to Sunbeam and an underwriter of Sunbeam securities. MS &
Co. responds that the allegations contained in Paragraph 94 constitute legal conclusions to which no response is required.
Alternatively, MS & Co. denies the remaining allegations contained in Paragraph 94.

95. MS & Co. denies the allegations contained in Paragraph 95.

96. MS & Co. denies the allegations contained in Paragraph 96.

AFFIRMATIVE DEFENSES
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In addition to the foregoing responses, MS & Co. asserts the following affirmative defenses to the claims stated in
CPH's Complaint. MS & Co. does not assume the burden of proof on these defenses where the substantive law provides
otherwise.

First Affirmative Defense

CPH's claims must be dismissed on forum non conveniens grounds pursuant to Florida Rule of Civil Procedure 1.061(a).

Second Affirmative Defense

CPH's alleged claims are barred, in whole or in part, for failure to state a claim upon which relief can be granted.

Third Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of laches.

Fourth Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of estoppel.

Fifth Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of waiver.

Sixth Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of unclean hands.

Seventh Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by plaintiff's failure to mitigate its damages.

Eighth Affirmative Defense

CPH's alleged claims are barred because CPH has experienced no damages, and any claimed loss is speculative and/or
was avoidable.

Ninth Affirmative Defense

CPH's alleged claims are barred, in whole or in part, because the claimed injuries were not proximately caused by any
acts or omissions of MS & Co.

Tenth Affirmative Defense
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To the extent CPH's fraud claim relies on non-disclosure, that claim is barred, in whole or in part, because MS & Co.
was under no duty to disclose.

Eleventh Affirmative Defense

CPH's claims are barred, in whole or in part, because of MS & Co.'s repeated disclaimers of reliance.

Twelfth Affirmative Defense

Any future claim by CPH for punitive damages is barred, in whole or in part, because (i) the allegedly tortuous conduct
is not gross, wanton, willful, or otherwise morally culpable; and (ii) the alleged conduct was not part of a pattern directed
at the public generally.

WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever, and to the extent that CPH should
recover any damage award, that award should be offset by CPH's failure to take appropriate steps to mitigate its damages.
MS & Co. respectfully requests that the Court enter judgment for MS & Co. dismissing the complaint with prejudice,
award MS & Co. its attorneys' fees, costs and expenses, and grant such other and further relief as may be just and proper.

Dated: June 23, 2003

Appendix not available.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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CIRCUIT CIVIL DIVISION 

IN THE CIRCUIT COURT 
OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

DEFENDANT'S MOTION TO DISMISS PURSUANT TO 
FLORIDA RULE OF CIVIL PROCEDURE RULE 1.061 OR, IN THE ALTERNATIVE, 

FOR JUDGMENT ON THE PLEADINGS 

Defendant, Morgan Stanley & Co. Incorporated ("MS & Co."), moves to dismiss the 

complaint pursuant to Florida Rule of Civil Procedure Rule 1.061 or, in the alternative, for 

judgment on the pleadings and says: 

1. Plaintiff, Coleman (Parent) Holdings, Inc. ("CPH") has filed a four count 

complaint against MS & Co. alleging fraudulent misrepresentation, aiding and abetting fraud, 

conspiracy and negligent misrepresentation. MS & Co. filed its answer and affirmative defenses 

to the complaint on June 23, 2003. The complaint is based on CPH's sale of its interest in the 

Coleman Company to Sunbeam Corporation. 

2. As more fully set forth in the memorandum of law served contemporaneously 

with this Motion, incorporated herein by reference and attached hereto, MS & Co. moves to 

dismiss this action pursuant to Fla.R.Civ.P., Rule 1.061 on the ground that New York courts are 

the more appropriate forum for resolution of this dispute. 
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3. Additionally, as more fully set forth in the memorandum of law served 

contemporaneously with this Motion, incorporated herein by reference and attached hereto, MS 

& Co. moves for judgment on the pleadings on Counts I through IV of the complaint on the 

grounds that these counts fail to state a cause of action pursuant to New York law. 

WHEREFORE, Defendant respectfully requests that this Court dismiss this action 

pursuant to Fla.R.Civ.P., Rule 1.061 or in the alternative enter judgment in favor of Defendant 

together with such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express to all counsel ofrecord on the attached service list on this9�ay of June, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5993 

COUNSEL FOR DEFENDANT 

WPB#566234. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

PH IANNO, JR. 
Florida Bar No: 65535 

16div-003437



John Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#566234. l 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No. 2003 CA 005045 AI 

Defendants' Motion to Dismiss, etc. 
Page 3 

Counsel for Plaintiff 

Counsel for Plaintiff 

16div-003438



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
) 
) 
) 

Plaintiff, 

v. 

) 2003- eA---605045 AI 
) 
) Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 
) 
) 
) 
) Defendant. 

MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 
PURSUANT TO FLORIDA RULE OF CIVIL PROCEDURE 1.061 OR, IN THE 

ALTERNATIVE, FOR JUDGMENT ON THE PLEADINGS 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 1 5th Street, N.W. 12th Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 65535 1 )  
CARLTON FIELDS 
222 Lake View Avenue - Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561)  659-7070 
Facsimile (561)  659-7368 

Attorneys For Morgan Stanley & Co. Incorporated 

16div-003439



TABLE OF CONTENTS 

Table of Contents . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . .. . . . .. .. .. . . .. . .... . . . . . . . .. .. . . . . . . . . . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . ... .. . . . . . . . . . . . . . .  i 

Table of Authorities . . . . . . . . . .. . . . . . . . . . . . . . . .. . . . ...... . . . . .. . . . . .. . . .. . .. . . . . . . . .. . . .... . . . . . . . . . ... . .. . .. . . .. . . . . . . . . . .. . . . . . . . . . . . . . ... iii 

INTRODUCTION .................... .............................................................. ............................ .. . . ......... 1 

FACTUAL BACKGROUND .. ..................... ........ ................................. .......................................... 3 

A. Sunbeam Hires MS & Co. To Advise It Regarding A Possible Corporate 
Sale Or Acquisition - Not To Replace Sunbeam's Outside Auditor Or To 
Review Sunbeam's Accounting Practices . .. ......... .................... ......................... ..... . 4 

B.  After A ''False Start" In Florida, Sunbeam And CPH Negotiate The 
Written Merger Agreement In New York . ......................................................... ...... 5 

C. MS & Co. Puts Its Own Money And Reputation On The Line By Agreeing 
To Ser\ie As Underwriter For Sunbeam's $750 Million Debenture 
Offering ....... .............................................................................................. ............. .. 7 

D. The March 1 9, 1 998 Press Release . ......................................................................... 8 

E. The Acquisition And Financing Transactions Close In New York. ........................ 9 

F. Accounting Irregularities Are Discovered At Sunbeam . ............... .......................... 9 

ST A.NDARD OF REVIEW .................................................................................. . . . . ....................... 9 

ARGUMENT ................................................................................................................................. 10  

I. THIS COURT MUST APPLY NEW YORKLAW TO PLAINTIFF'S CLAIMS . .......... 10 

A. Settled Choice-of-Law Principles Require Application Of New York Law . ....... . 10  

B. Where (As Here) Misrepresentation Claims Relating To The Sale Of A 
Business Have A Factual Nexus To New York, the Eleventh Circuit Has 
Already Held That Those Claims Must Be Determined By New York Law ......... 1 3  

II. THIS COURT SHOULD DISMISS THIS ENTIRE CASE PURSUANT TO 
FLORIDA RULE OF CIVIL PROCEDURE 1 .061 .  ... ...................................... . ............... 1 5  

III. PLAINTIFF'S FRAUD CLAIM (COUNT n MUST BE DISMISSED . ..................... . .... 17 

A. CPH Specifically Disclaimed Reliance On The Representations Now 
Alleged To Be Fraudulent. ..................................................................................... 1 8  

B. CPH Cannot Bring A Fraud Claim Because It Failed To Exercise Its 
Contractual Right To Inspect Sunbeam's Books And Records . ............ . ............... 21  

16div-003440



C. Plaintiff Cannot Allege That It Relied On Any Of The Misrepresentations 
Identified In The Complaint. .................................................................................. 23 

D. Plaintiffs Allegations Of Scienter Make No Sense - And Fail To Meet 
The Basic Pleading Requirements For Fraud . ..................................... .... ........... ... 25 

IV. PLAINTIFF'S AIDING-AND-ABETTING CLAIM (COUNT II) MUST BE 
DISMISSED . ............................... ...................................................................................... 27 

A. The Complaint Does Not Allege That MS & Co. Had "Actual 
Knowledge" Of Sunbeam's Fraud . .......... ........................................................... . .. 27 

1 .  IfMS & Co. Is Deemed To Have Had "Actual Knowledge" Of 
Sunbeam's Fraud, Then So Did CPH - By Virtue Of Its Equal 
Access To Sunbeam's Books And Records . .................. ............................ 28 

2. Allegations Of"Constructive Knowledge" Are Not Enough . ................... 29 

3. Economic Motive Is Not "Actual Knowledge." ........................................ 29 

B. Plaintiffs Allegations Of "Substantial Assistance" Are Legally Defective .......... 30 

V. PLAINTIFF'S NEGLIGENT MISREPRESENTATION CLAIM (COUNT IV) 
MUST BE DISMISSED . ............................................................................. ...................... 32 

A. Plaintiff Cannot Allege That A "Special Relationship" Existed Between 
CPH and MS & Co . ........... .................................................................................... 32 

B. Plaintiff Does Not Allege Reasonable Reliance . ..................... . ............................. 34 

VI. PLAINTIFF'S CONSPIRACY CLAIM (COUNT III) MUST BE DISMISSED . ............ 34 

CONCLUSION .............................................................................................................................. 35 

11 

16div-003441



TABLE OF AUTHORITIES 

Cases 

389 Orange St. Partners v. Arnold, 
179 F.3d 656 (9th Cir. 1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 

Alexander & Alexander of N. Y., Inc. v. Fritzen, 
503 N.E.2d 102 (N.Y. 1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 

American Baptist Churches of Metro N. Y. v. Galloway, 
271 A.D.2d 92 (N.Y. App. Div. 2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 

Armstrong v. McAalpin, 
699 F.2d 79 (2d Cir. 1983) ................................................................................................ 27 

Batlemento v. Dove Fountain, Inc. , 
593 So. 2d 234 (Fla. 5th DCA 1991) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . .  19 

Belin v. Weissler, 
No. 97 Civ. 8787 (RWS), 1998 WL 391114 (S .D.N.Y. July 14, 1998) . . .. . . . . . . . . . . . . . . . . . . . . . . .  21 

Bishop v. Florida Specialty Paint Co. , 
3 89 So. 2d 999 (Fla. 1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10, 12 

Boca Raton Transp., Inc. v. Zaldivar, 
648 So. 2d 812 (Fla. 4th DCA 1995) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 

Butvin v. Doubleclick, Inc. , 
No. 99 Civ. 4727, 2000 WL 827673 (S.D.N.Y. June 26, 2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33 

Ciba-Geigy Ltd. v. Fish Peddler, Inc., 
691 So. 2d 1111 (Fla. 4th DCA 1997) . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .  16 

Citibank, N.A. v. Itochu Intern. Inc. , 
No. 01 Civ. 6007 (GBD), 2003 WL 1797847 (S.D.N.Y. April 3, 2003) . . . . . . . . . . . . . . . . . . . . . . . . .  32 

Consolidated Edison, Inc. v. Northeast Utilities, 
249 F. Supp. 2d 387 (S.D.N.Y. 2003) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . .  20 

Cromer Fin. Ltd. v. Berger, 
137 F. Supp. 2d 452 (S.D.N.Y. 2001) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27, 30, 31 

CS! Inv. Partners IL L.P. v. Cendant Corp., 
2002 WL 925044 (S.D.N.Y. Feb. 28, 2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33 

Cutler v. Aleman , 
701 So. 2d 390 (Fla. 3d DCA 1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . .. . . .  9, 10 

iii 

16div-003442



Danann Realty Corp. v. Harris, 
157 N.E.2d 597 (N.Y. 1959) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 1  

Default Proof Credit Card Sys., Inc. v. State Street Bank & Trust Co. ,  
753 F .  Supp. 1566 (S.D. Fla. 1 990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . . . . . . . . . . . . . . . .  14 

Diduck v. Kaszycki & Sons Contractors, Inc., 
97 4 F.2d 270 (2d Cir. 1 992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30 

Duncan v. Pencer, 
No. 94 Civ. 0321(LAP), 1 996 WL 19043 (S.D.N.Y. Jan 1 8, 1996) . . . . . . . . . . . ... . . . .... . . . . . . . . . . .  26 

Dyncorp v. GTE Corp. , 
215 F. Supp. 2d 308 (S.D.N.Y. 2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . .  19 ,  20, 2 1 ,  34 

Ehrlich-Bober & Co. v. University of Houston, 
49 N.Y.2d 574 (N.Y. 1980) ·········································· � ··················································· 12  

Emergent Capital Inv. Mgmt., UC v. Stonepath Group, Inc. , 
1 95 F. Supp. 2d 55 1 (S.D.N.Y. 2002) . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19  

Filler v. Havnit Bank, 
247 F. Supp. 2d 425 (S.D.N.Y. 2003) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27, 30, 34 

Friedman v. Arizona World Nurseries Ltd. P 'ship, 
730 F. Supp. 521(S.D.N.Y. 1 990), 
ajf'd, 927 F.2d 595 (2d Cir. 1991)  . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 

Giannacopoulos v. Credit Suisse, 
37 F. Supp. 2d 626 (S.D.N.Y. 1 999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22 

Granite Partners, L.P. v. Bear, Stearns & Co., 
17 F. Supp. 2d 275 (S.D.N.Y. 1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 1  

Ground Improvement Techniques, Inc. v. Merchants Bonding Co. ,  
707 So. 2d 1 138  (Fla. 5th DCA 1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .  15 

Grumman Allied Indus., Inv. v .  Rohr Indus. , 
748 F.2d 729 (2d Cir. 1 984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  22 

Gulf Oil Corp. v. Gilbert, 
330 U.S. 501 (1947) .......................................................................................................... 1 6  

Hari & Assocs. v. RNBC, Inc., 
946 F. Supp. 531 (M.D. Tenn. 1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . .  14  

Harris v. Kearney, 
786 So. 2d 1222 (Fla. 4th DCA 2001) ......... ......... ....... . .............. . .................. ... .. ................ 3 

lV 

16div-003443



Harsco Corp. v. Segui, 
91 F.3d 337 (2d Cir. 1996) .... . ..... ......... ...... . . . . . . .......................... ............... .. .... . . . . . . . . . . . ....... 18 

Heard v. City ofN.Y., 
82 N.Y.2d 66 (N.Y. 1993) .............................. ....... .. ............ .............. .... ............. ..... . . .. ..... 34 

Hillcrest Pac. Corp. v. Yamamura, 
727 So. 2d l 053 (Fla. 4th DCA 1999) .. ............ .... . ... ........ ........... . ... ......... . . . .. . . . . ........... 9, 19 

Hirsch v.  Arthur Andersen & Co. ,  
72 F .3d 1085 (2d Cir. 1995) .............. ................ ..... . . . ............. . . . . ............................... . ... .... 3 1  

Hoch v. Rissman, Weisberg, Barrett, 
742 So. 2d 45 1 (Fla. 5th DCA 1 999) ........ . . .. ........ . . . . . . . . . . . ....... . . ... . . . . . .. . . ............ ..... ........... 34 

Hydro Investors, Inc. v. Trafalgar Power Inc. , 
227 F.3d 8 (2d Cir. 2000) ...... . . . . . . . . . . ................ ........ .. ....... . . ..... . . . . . . .. .. ........... ..... .... . . . . . . . . .... 32 

In Re Reliance Sec. Litig. , 
135 F. Supp. 2d 480 (D. Del. 2001) ....... . . . .... .. .. . . . .................. . . . . . . . . . . . . . . ....... . . . ............. . . . . . .  29 

Inacom Corp. v. Sears, Roebuck & Co. ,  
254 F.3d 683 (8th Cir. 2001)  ... . . . . . . . . . . . . . . . . . . . . . . . . . ...... . . ...... .... . . . . .... . .. ... . . . .. . ... ... . ... . . .. .. .. . ....... 14  

J. Zeevi & Sons, Ltd. v .  Grindlays Bank (Uganda) Ltd., 
333 N.E.2d 1 68 (N.Y. 1975) . . ............. ....... ........... . . . ............................. ......... ................... 12  

Kalnit v. Eichler, 
99 F. Supp. 2d 327 (S.D.N.Y. 2000), 
a.ff' d, 264 F .3d 1 3 1  (2d Cir. 2001) ......... . ................. .................... .... ................... . ............ 26 

Kinney System, Inc. v. Continental Ins. Co., 
674 So. 2d 86 (1996) ......................................................................................................... 15 

Kolbeck v. LIT Am. Inc. , 
939 F. Supp. 240 (S.D.N.Y. 1996), 
aff'd, 1 52 F.3d 918 (2d Cir. 1998) ........... .. . . . .. .......... ... . ... ... .. . . ........................ .................. 29 

Lazard Freres & Co. v. Protective Life Ins. Co. ,  
108 F.3d 1531  (2d Cir. 1 997) ......... ..... . . ...................... .... ................................ ......... . . . 19, 20 

Linden v. Lloyd 's Planning Serv. Inc. , 
750 N.Y.S.2d 20 (N.Y. App. Div. 2002) . . . . . . .. . . . . .. . . .... ... . . ..... ........ ....... . . . . . . . . .............. ....... 34 

Macurdy v. Sikov & Love, P.A. , 
894 F.2d 8 18  (6th Cir. 1990) .... . . . . . . . . . .. . .... . ........... . . . . . .. . . .................... . ..... .. ............. . . . . .. . . . .  14  

v 

16div-003444



Marcellus Constr. Co. v. Village of Broadalbin, 
755 N.Y.S.2d 474 (N.Y. App. Div. 2003) . . . .. . . . . . . . . . . . . . . . . .... . . . . . . .. . . . . . . . . . . . . . .. . . .. . . . . . .. . . . . . . . . . . . . .  33 

Marine Midland Bank, NA. v. United Mo. Bank, 
223 A.D.2d 1 19 (N.Y. App. Div. 1996) .. . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . ....... ......... 12 

Myers v. Myers, 
652 So. 2d 1214 (Fla. 5th DCA 1995) . . . . . . .. . . . . . . . . . . . . . . . . . .. . . . . . . . .. ...... . . . . .. . . . . . . .... . . . . . .. . .... ....... . 28 

Nigerian Nat'/ Petroleum Corp. v. Citibank, N.A. ,  
No. 98  Civ. 4960 (1vfBM), 1999 WL 558141  (S.D.N.Y. July 30, 1999) . . ..... . . . . . . . . . . . .. .. . . . .  30 

North Am. Knitting Mills, Inc. v. International Women 's Apparel, Inc., 
No. 99 Civ. 4643 (LAP), 2000 WL 1290608 (S.D.N.Y. Sept. 12, 2000) ..... .. . ... . ... . . .... . . . .  32 

Optopics Labs. Corp. v. Savannah Bank of Nigeria, Ltd., 
8 16  F. Supp. 898 (S.D.N.Y. 1 993) . . . . . . . . . ... . . . . . . . .. . . . . . . .. . .. . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 12  

Primavera Familienstiftung v .  Askin, 
1 73 F.R.D. 1 15 (S.D.N.Y. 1997) . . . . .. . ...... . . .... ........... . . . . . . . . . .. . . . . . . . . ... ... . . .... . . . . . . .. . . . . .. . . ..... . .. 29 

Prudential Ins. Co. of Am. v. Dewey, Ballantine, Bushby, Palmer & Wood, 
80 N.Y.2d 377 (N.Y. 1992) . . .. . . . . . . . . . . . . . ...... . . . . . . . .. . . . . .. . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . ... . . .... ... ... . . . . .. . . .  33 

Rotterdam Ventures, Inc. v. Ernst & Young LLP, 
752 N.Y.S.2d 746 (N.Y. App. Div. 2002) ... . .. . . . . . . . . . . . . . . . . ... . . . . . . .. . . .. . . ... . . .. . . . . . . . . . .. . . .... ...... . .. 21  

Schlaifer Nance & Co. v. Estate of Andy Warh ol, 
1 19 F.3d 91 (2d Cir. 1997) ................................................................................................ 22 

Shields v. Citytrust Bancorp., Inc. , 
25 F.3d 1 124 (2d Cir. 1994) ....... ... ............ .......... . . . . ...... . . ....... ...................... . . .  25, 26, 27, 29 

Sky Tech. Partners, LLC v. Midwest Research Inst. , 
125 F. Supp. 2d 286 (S.D. Ohio 2000) ............. . . . ....... . . ............. . ... . ... .. .. ..... ................ ... . . .  14  

Stolow v. Greg Manning Auctions, Inc., 
No. 02 Civ 2591 (SAS), 2003 WL 355447 (S.D.N.Y. Feb. 14, 2003) . . . . .. ... . . .. . . . . . . . . .. . . .... 27 

THC Holdings Corp. v. Chinn, 
No. 95 Civ. 4422 (K.MW), 1998 WL 50202 (S.D.N.Y. Feb. 6, 1 998) . . .. . . ... . . . . . . .... . .. .. ... . .  25 

Thomas v. N.A. Chase Manhattan Bank, 
994 F.2d 236 (5th Cir. 1993) .... .................... ..... . . ... . . . .. ..... . . . . . . . . .... ..... . . . . . . . ................... ... . 14 

Trumpet Vine Investments, N. V. v. Union Capital Partners L Inc. , 
92 F.3d 1 1 10 (1 1th Cir. 1 996) . . . ..... . . . . . .. . . . . . . . ... . . . .. . . . . . . . . . . . . . . ...... . . . . . . . . . . . . .. . . . . . .... . . . . . . . . . .. 13,  14 

Vl 

16div-003445



United Safety of Am., Inc. v. Consolidated Edison Co. of N.Y., Inc. , 
213 A.D.2d 283 (N.Y. App. Div. 1995) .... . . . . ......... ..... ... . ..... ... . . . . ... . ... . . .. . . . . . . . . . . ..... . . . . . ... . .. 33 

UST Private Equity Investors Fund, Inc. v. Salomon Smith Barney, 
288 A.D.2d 87 (N.Y. App. Div. 2001) . . ... . . . . ..... ... . .. . . . . . . . . ... ... . . .. . . . . . . . . . . ..... . . . . . . . . . . . . . . . . . .. . .... 21 

Valassis Communications, Inc. v. Weimer, 
758 N.Y.S.2d 311 (N.Y. App. Div. 2003) . . . .. . . .. . . .. . . . ....... . . . . .. ... . . . . ......... . . . . . . . .. . .. .. .. . . . . ..... . 21 

Value House, Inc. v. MCI Telecomms. Corp., 
917 F. Supp. 5 (D.D.C. 1996) ... . . .. . . ... . . . . . .. . . . .. ... . . . . . . . . . ........... .. . . . ...... . .. . . . ... . . . . ..... . . ..... . . . . ... 14 

Window Headquarters, Inc. v. MAI Basic Four, Inc. , 
No. 91 Civ. 1816 (MBM), 1994 WL 673519 (S.D.N.Y. Dec. 1, 1994) . . . .... .... . . ........ . . . .. .  19 

Statutes 

Fla. Stat§ 90.202(6) (2003) ............................................................................................................ 3 

Rules 

Florida Rule of Civil Procedure 1.061 . . . .. .. ... ..... . . . . ...... .... .................. . . . . . ....... . .. . . . ......... 2, 15, 16, 17 

Florida Rule of Civil Procedure l. l 20(b) . . . . . ......... .. .. . . . . . . . .. . . ... . ...... .. . . ... . . ........... ................ . . ........ 19 

Florida Rule of Civil Procedure 1.140(c) . . ......... . . . . .. . .... . .. .. . . . . . ... . . ........ . . . . . .. . ..... . .. . . ... .. . . ...... . . . . .. . . . . .  3 

Other Authorities 

Eugene F. Scoles & Peter Hay, Conflict of Laws§ 17.52 (3d ed. 2000) . .... . . . . . . . .. . .. . . . .. . . . .. . . . . . . . . . . .  10 

Restatement (Second) of the Conflicts of Law § 148(1) . . . .. .. .. .. .......... . .. ....... . . . . . . . . . . . . . .  10, 11, 13, 14 

vu 

16div-003446



INTRODUCTION 

This lawsuit is spurious. Filed on the eve of the running of a four-year statute of 

limitations, Plaintiff Coleman (Parent) Holdings Company ("CPR") seeks to extract vast 

payments from Morgan-Stanley & Co. Incorporated ("MS & Co.") on the sole ground that MS & 

Co. formerly served as an advisor to the once-bankrupt and now-reorganized Sunbeam 

Corporation: The dispute revolves around negotiations that occurred in New York in mid 1997 

and early 1998, during which CPR agreed to sell its interest in the Coleman Company 

("Coleman") to Sunbeam. MS & Co. served as an advisor to Sunbeam - CPH's counterparty 

in the negotiations = for parts of the deal. 

CPR now alleges - five years after the fact - that it sold its stake in Coleman (and 

agreed to accept Sunbeam stock as part of the purchase price) based on false representations 

regarding Sunbeam's financial health. CPR purports to bring these claims against MS & Co., 

but every factual allegation in the Complaint deals exclusively with misrepresentations by 

Sunbeam insiders and Sunbeam's auditor, Arthur Andersen. In fact, CPR has already asserted 

precisely the same claims against Sunbeam and Andersen, alleging - through prior filings in 

this very Court - that it "directly relied" on financial information provided by Sunbeam and 

Andersen (not MS & Co.) when it agreed to sell its stake in Coleman. CPH's effort to recycle 

these claims against MS & Co. - which is twice removed from the misrepresentations alleged in 

the Complaint - is a transparent attempt to extend liability far beyond legal precedent. This 

Court should not allow CPR to ignore all bounds of principle and precedent in its quest for 

solvent defendants. Instead, under settled law, this Court should dismiss the Complaint. 

Indeed, rather than being a co-participant in alleged fraud at Sunbeam, the pleadings 

demonstrate that MS & Co. was itself a victim of that fraud, as its own affiliate invested and lost 

hundreds of millions of dollars in the same transaction that is the subject of this lawsuit. It 
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would be unprecedented to permit a sophisticated plaintiff like CPH to state a claim for fraud 

against a financial advisor who not only represented the plaintiff's counterparty in a contentious 

arm's length transaction, but who also was substantially injured by the very fraud that is the 

subject of the plaintiff's Complaint. 

The abusive nature of this suit is further revealed by the fact that it was filed here, in the 

Fifteenth Judicial District of Florida, rather than in New York, where (1) all named parties are 

headquartered, (2) all operative legal agreements were negotiated, drafted, and executed, (3) all 

alleged misstatements or omissions of material fact occurred, and (4) all action taken in reliance 

on those alleged misstatements and omissions occurred. Given the strong connection between 

this dispute and New York, this case requires - and MS & Co. now moves for - the 

application of New York law. For substantially the same reasons, the Complaint should be 

dismissed on forum non conveniens grounds under Florida Rule of Civil Procedure l.061(a). 

The reason CPH chose this forum is clear: it hopes to avoid the application of New York 

law, which bars all of its claims as a matter of law. Indeed, should the Court reach the legal 

merits of Plaintiff's claims, those claims should be dismissed for any of the following 

independent reasons: 

• First, Plaintiffs misrepresentation claims are barred by various provisions of 
the written Merger Agreement, which explicitly disclaim reliance on pre­
agreement negotiations and representations. 

• Second, Plaintiff cannot plead a legally valid misrepresentation claim because 
it had the same access to Sunbeam's books and records as MS & Co., yet 
failed to take any steps to verify or investigate the representations it now 
claims were fraudulent. 

• Third, Plaintiff cannot state a valid claim for fraud based on allegations that 
MS & Co. acted out of ordinary economic motive - such as the collection of 
investment banking fees - let alone on allegations that MS & Co. acted 
contrary to its own economic interest in participating in the alleged fraud. 
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• Fourth, Plaintiff cannot state a claim for negligent misrepresentation because 
it cannot allege that it enjoyed a "special relationship" with MS & Co., the 
financial advisor to Plaintiffs counterparty in a contentious multi-billion 
dollar negotiation. 

• Fifth, Plaintiff cannot state a valid claim for conspiracy or aiding and abetting 
fraud because there is no factual allegation that MS & Co. knew .of the alleged 
fraud at Sunbeam let alone knowingly facilitated it. 

At bottom, CPH should not be permitted to file a lawsuit in Florida over a transaction 

based entirely in New York, and thereby avoid the impact of settled New York law, which 

defeats CPH's claims as a matter of law. Accordingly, in the event that the Court finds the 

Fifteenth Jildicial Circuit a proper foniln for this -case, the Cm.iit should apply New-York law to 

determine the legal sufficiency of Plaintiffs claims and dismiss the case pursuant to Florida Rule 

of Civil Procedure l.140(c). 

FACTUAL BACKGROUNDt 

All of the parties in this case are headquartered in New York. Plaintiff CPH is a 

Delaware corporation with its principal place of business in New York.2 Prior to March 30, 

1 The background statement is based principally on the allegations of the Complaint, which are accepted as true only 
for purposes ofihis motion. See, e.g., Harris v. Kearney, 786 So. 2d 1222, 1225 (Fla. 4th DCA 2001). Reference is 
also made to documents directly quoted and relied upon in the Complaint, including the February 27, 1998 Merger 
Agreement (quoted at Compl. if 65) and the March 19, 1998 Press Release (quoted at Compl. if 60). The 
Memorandum also refers to the March 19, 1998 Note Offering Memorandum, and the February 27, 1998 Fairness 
Opinion, both of which are relied upon or referenced in the Complaint. (Id. iii! 42-43, 47-52.) Copies of these 
documents and related materials are attached to Defendant's Answer, which is filed simultaneously herewith (see 
Answer Exhibits 1-6), and thus may properly be considered on this motion for judgment on the pleadings. See, e.g., 
Boca Raton Transp., Inc. v .  Zaldivar, 648 So. 2d 812, 813 (Fla. 4th DCA 1995). Finally, for purposes of the Court's 
choice-of-law analysis, this Memorandum attaches and references the affidavits of several individuals who were 
present at pertinent meetings and occurrences discussed in the Complaint, all of which occurred in New York. (See 
Memorandum Exs. A-C.) 

2 It is telling that CPH conspicuously omits its principal place of business from its own Complaint. (Comp!. if 8.) In 
two pleadings filed by CPH in this very court, however - by the very same counsel who represent CPH here -
CPH plainly stated that its ''principal offices [are] located in New York." See March 15, 2002 1st Am. Compl. if 16, 
Coleman (Parent) Holdings v. Arthur Andersen et al., No. CA 01-06062 AN (Rapp, J.) ("Arthur Andersen 1st Am. 
Compl.") (Ex. D); June 8, 2001 Compl. if 15, Coleman (Parent) Holdings v. Arthur Andersen LLP & Phillip 
Harlow, No. 01-06062AN (Ex. E). The Court may take judicial notice of these pleadings pursuant to Fla. Stat 
§ 90.202(6) (2003), which permits judicial notice of the "[r]ecords of any court of this state." 

· 
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1998, CPH owned approximately 82% of the shares of Coleman, a manufacturer and marketer of 

outdoor recreation products. (Compl. if 8.) On March 30, 1998, pursuant to a written Merger 

Agreement that was negotiated, executed, and consummated in New York, CPH sold its interest 

in Coleman to Sunbeam. (Id. ) Neither Sunbeam nor Coleman is a party to this action. 

Defendant MS & Co., a wholly-owned subsidiary of Morgan Stanley, is a registered 

broker-dealer headquartered in New York. Jn mid 1997 and early 1998, MS & Co. assisted 

Sunbeam in identifying potential acquisition candidates and served as Sunbeam's financial 

advisor with respect to certain aspects of Sunbeam's acquisition of Coleman and two smaller 

companies. (Id. irif 9, 32.) MS & Co. also served as underwriter for a $750 million offering of 

convertible debentures, which Sunbeam used to finance the acquisitions. (Id. irir 9, 47, 52.) MS 

& Co. is incorporated in Delaware and has its principal place of business in New York. (See 

June 23, 3003 Answer of Morgan Stanley & Co. Incorporated if 6.) 

A. Sunbeam Hires MS & Co. To Advise It Regarding A Possible Corporate Sale 
Or Acquisition - NotTo Replace Sunbeam's Outside Auditor Or To Review 
Sunbeam's Accounting Practices. 

In mid 1997, Sunbeam engaged MS & Co. for advice with respect to a possible sale of 

Sunbeam's core business and/or the initiation of one or more acquisitions. (Compl. ir 31.) 

Throughout the fall of 1997, MS & Co. contacted at least ten potential bidders that it believed 

might have an interest in acquiring Sunbeam. (Id. if 32.) In December 1997, unable to find a 

buyer for Sunbeam, MS & Co. recommended that Sunbeam's management consider acquiring 

other companies instead. (Id. ir 34.) According to the Complaint, MS & Co. suggested that 

Sunbeam consider using Sunbeam stock as part of the consideration offered to potential 

acquisition candidates. (Id.) Arthur Andersen served as "Sunbeam's outside auditors" (Id. irir 

13, 67-68) and thus assumed responsibility for monitoring Sunbeam's accounting practices and 

verifying Sunbeam's publicly-filed financial reports, upon which Sunbeam's stock price was 
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based. Plaintiff has recently acknowledged in this Court that it "directly relied on Andersen's 

1996 and 1997 audit reports when it decided to close the transaction with Sunbeam." Arthur 

Andersen, 1st Arn. Compl. ii 93. 

B. After A "False Start" In Florida, Sunbeam And CPH Negotiate The Written 
Merger Agreement In New York. 

In December 1997, MS & Co. identified Coleman as a potential acquisition candidate. 

(Compl. if 36.) After an initial meeting between Sunbeam and CPH in New York to discuss the 

possibilitf of such ail acquisition (Stynes Deel. ii 4 (Ex. A).), according to the Complaint, MS & 

Co. "laid the groundwork" for a meeting in Palm Beach, Florida between Al Dunlap (CEO of 

Sunbeam), Russell Kersh (CFO of Sunbeam), and representatives of CPH (Compl. ii 37). The 

meeting was a complete. disaster. According to the Complaint, Dunlap "nearly scuttled" the 

proposed deal when he "cursed and ranted" at the CPH representatives and "stormed out" of the 

meeting. (Id.) This aborted meeting - which MS & Co. did not attend and which does not form 

the basis for any claim - is the only meeting alleged in the Complaint that took place in Florida. 

Sunbeam and CPH ultimately resumed negotiations in New York. (Stynes Deel. ii 5.) 

The Complaint alleges that, "[d]uring the course of negotiations," MS & Co. "prepared and 

provided CPH with false financial and business information about Sunbeam." (Compl. if 39.) 

The Complaint alleges that these materials, together with "false projections" and misleading 

"earnings estimates," were provided to CPH during "negotiations" and "face-to-face 

discussions" between CPH and Sunbeam. (Id.) All, or substantially all, such "negotiations" and 

"face-to-face discussions" took place in New York. (Stynes Deel. ii 5.) 

On February 27, 1998, after several weeks of arm's length negotiations, Sunbeam's 

Board of Directors convened a special meeting in New York to consider the proposed acquisition 

of Coleman. (Compl. if 41.) The Board of Directors met at MS & Co.'s offices in New York. 
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(Stynes Deel. if 6.) Several representatives from MS & Co. attended the board meeting and 

provided Sunbeam with a written "fairness opinion" regarding the fair acquisition price of 

Coleman. (Compl. iiiI 42-43 .) The Complaint does not allege that CPH was present at this board 

meeting, or that it relied on any representations that were made there. (Id.) At the conclusion of 

the New York meeting, Sunbeam's Board of Directors approved the Coleman acquisition. (Id. 

if 44.) Later that same day, Sunbeam and CPH formally executed the Merger Agreement in New 

York. (Stynes Deel. iI 7 .) 

The Merger Agreement is fundamental to this case. Although the Complaint quotes 

directly from the Merger Agreement and CPH purports to base its claims (at least in part) on the 

Merger Agreement itself (Compl. if 65), CPH has failed to attach the Merger Agreement to its 

Complaint. Its failure to do so is not surprising because several express provisions of the Merger 

Agreement defeat CPH's claims as a matter of law: 

• First, the Merger Agreement contains a clear integration clause which 
expressly prohibits CPH from relying on any representations or statements 
made during pre-closing negotiations. (Merger Agmt. § 12.5 (Answer Ex. 1).) 

• Second, the Merger Agreement contains detailed covenants, representations 
and warranties, none of which contemplate reliance on extra-contractual 
representations or· statements. (Merger Agmt. §§ 5 . 1 -6. 10.)3 

• Third, the Merger Agreement required Sunbeam to provide CPH and all of its 
"financial advisors, legal counsel, accountants, consultants and other 
representatives" with "full access . . .  to all of [Sunbeam's] books, records, 
properties, plants and personnel." (Merger Agmt. § 6.7.) Thus, CPH and MS 
& Co. stood at all times on equal footing regarding access to information 
pertinent to Sunbeam's true financial condition. 

3 Article V of the Merger Agreement further incorporates every additional representation and warranty contained in 
the separate agreement that was executed by Coleman and Sunbeam, none of which contemplate reliance on extra­
contractual representations. (See Feb. 27, 1998 Company Merger Agrnt. § §  5.1-5.12 (Answer Ex. 3).) 
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• Fourth, the Merger Agreement expressly recognized that CPH had its own 
sophisticated financial advisors with respect to the acquisition, and would thus 
be represented throughout negotiations, due diligence, and closing by Credit 
Suisse First Boston ("CSFB"). (Id. §§ 1.1; 4.11.) 4 

The Merger Agreement also set forth the commercial terms for the acquisition. In 

exchange for CPH's 82% ownership interest in Coleman, Sunbeam agreed to pay $159,956,756 

in cash - and transfer 14,099,749 shares of Sunbeam's common stock to CPH. (Merger Agmt. 

§ 3 . l (a)(i).) In addition, Swibeam agreed to assume or repay more than $1 billion in debt 

belonging to Coleman and CPH. The Merger Agreement specified that the acquisition would 

close in New York and that all share certificates and/or other consideration would be exchanged 

by the parties at the closing in New York. (Id. §§ 2.2, 3 .1 (b )(i).) 

C. MS & Co. Puts Its Own Money And Reputation On The Line By Agreeing 
To Serve As Underwriter For Sunbeam's $750 Million Debenture Offering. 

Swibeam needed to raise funds to pay the substantial "cash portion" of consideration for 

Coleman's $2 billion purchase price. (Compl. if 47; Merger Agmt. § 3 . l (a)(i).) MS & Co. 

recommended that Sunbeam raise a portion of this amount through an offering of convertible 

debentures ("the Note Offering"). (Compl. if 47; MS & Co. 's Answer ifil ·47, 50; March 19, 1998 

Note Offering Mem. at 8, 23 (Answer Ex. 5).) MS & Co. agreed to serve as the sole underwriter 

for Sunbeam's Note Offering and thus agreed to market the debentures to its most valuable 

institutional clients. (Compl. if 47.) The notes were presented to potential investors at a series of 

"road show" meetings (id. if 50) in New York (Porat Deel. ii 3 (Ex. B).) The Complaint alleges 

that MS & Co. "misrepresented Sunbeam's financial performance" during the "road shows" and 

"conference calls" which took place in connection with the Note Offering. (Compl. if 50.) There 

4 CPH also was represented throughout the negotiations and due diligence process by W achtell, Lipton, Rosen & 
Katz, a prominent New York law firm which specializes in counseling its clients in high-stakes mergers and 
acquisitions. (Stynes Deel. if 3.) 
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is no allegation, however, that CPH ever received these alleged misrepresentations or that it 

relied on them when deciding to close the transaction. (Id.) The Note Offering ultimately raised 

$750 million, which Sunbeam used to pay part of the cash consideration for the Coleman 

acquisition. (Id. if 52.) 

Another portion of this consideration (approximately $680 million) was financed by 

Morgan Stanley Senior Funding ("MSSF"), an affiliate of MS & Co., and a wholly-owned 

subsidiary of Morgan Stanley. (MS & Co.'s Answer i f  47; Note Offering Mem. at 8, 23, 47).) 

Specifically, in March 1998, MSSF entered into a credit agreement with Sunbeam and agreed to 

lend Sunbeam approximately $680 million to finance the acquisition. (Hart Deel. ii 3 (Ex. C).) 

Thus, through its subsidiary, Morgan Stanley invested hundreds millions of dollars in the 

Coleman acquisition. (MS & Co.'s Answer i ii f  3 1 ,  47, 66; Note Offering Mem. at 47; June 1998 

Credit Facilities Mem. at 1 -2; 39 (Answer Ex. 2).)5 

D. The March 19, 1998 Press Release. 

Plaintiff alleges that on March 1 9, 1 998 - eleven days before the acquisition was 

scheduled to close - Sunbeam issued a "false press release" regarding Sunbeam's first quarter 

financial performance. (Compl. i f  59.) Plaintiff alleges that the press release was prepared and 

issued with MS & Co. 's "knowledge and assistance," and that the press release "affirmatively 

misstated and concealed Sunbeam's true condition." (Id.) The Complaint nowhere alleges that 

CPH relied on this press release for any reason or that CPH ever sought to verify the information 

contained therein. 

5 MSSF's loan is the subject of a companion case that is also pending in this Court. See Morgan Stanley Senior 
Funding, Inc. v. Coleman (Parent) Holdings Inc. & MacAndrews & Forbes Inc. , No. 2003 CA 00-5165AG (filed 
May 12, 2003). In that companion case, MSSF alleges that CPH and MAFCO fraudulently inflated the acquisition 
price for Coleman, causing MSSF to loan (and ultimately lose) hundreds of millions of dollars. 
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E. The Acquisition And Financing Transactions Close In New York. 

The Note Offering closed in New York on March 19, 1998. (Porat Deel. ii 3 .) The 

acquisition itself closed in New York on March 28, 1998. (Stynes Deel. ii 8 .) CPH tendered its 

Coleman stock to Sunbeam in New York, as required by the Merger Agreement. (Merger Agmt. 

§§ 2.2, 3 .l(b )(i).) Sunbeam delivered the consideration for these shares (including roughly 14.l 

million shares of common stock and $1 .6 billion in cash) to CPH at the closing in New York. 

(Id. § 2 .2.) The Bank Facility closed in New York on March 3 1, 1998. (Hart Deel. ii 4.) MSSF 

funded the Bank Facility by transferring $680 million from its New York bank account. (Id.) 

F. Accounting Irregularities Are Discovered At Sunbeam. 

Several days after -the acquisition closed, S11nbeam announced that its sales for the first 

quarter of 1998 were lower than sales numbers that it had reported in the first quarter of 1997. 

(Cornpl. ii 74.) In May 1998, Sunbeam announced that it would record a first quarter loss of $.09 

per share. (Id. if 76.) In June 1998, Sunbeam's Board of Directors launched an internal 

investigation into Sunbeam's accounting practices. (Id. ii 77.) That investigation led to the June 

1 3, 1998 firing of Al Dunlap (Sunbeam's CEO) and Russell Kersh (Sunbeam's CFO) and, 

ultimately, to the October 1998 restatement of Sunbeam's financial statements for 1 996, 1997, 

and the first quarter of 1 998. (Id.) 

STANDARD OF REVIEW 

On a motion for judgment on the pleadings under Florida Rule of Civil Procedure 

l.140(c), the Court must accept as true all well-pleaded factual allegations of the non-moving 

party. See Cutler v. Aleman, 701 So. 2d 390, 391 (Fla. 3d DCA 1997). The Court need not, 

however, ignore general factual allegations that are inconsistent with specific facts "revealed by 

[an] exhibit attached or referred to in the complaint." Hillcrest Pac. Cory. v. Yamamura, 727 So. 

2d 1053, 1056 (Fla. 4th DCA 1 999) (internal quotation marks & citation omitted). Judgment on 
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the pleadings is appropriate where "on the facts as admitted for the purposes of the motion, the 

moving party is clearly entitled to judgment." Cutler, 701 So. 2d at 391 . 

ARGUMENT 

I. THIS COURT MUST APPLY NEW YORK LAW TO PLAINTIFF'S CLAIMS. 

A. Settled Choice-of-Law Principles Require Application Of New York Law. 

In Bishop v. Florida Specialty Paint Co. , 389 So. 2d 999 (Fla. 1980), the Florida 

Supreme Court adopted the principles set forth in the Restatement (Second) of the Conflict of 

Laws ("Restatement') for resolving disputes over choice-oMaw in controversies involving more 

than one jurisdiction. Applying the Restatement analysis to this case, it is clear that this Court 

must apply New York law to CPH's claims. 

All of the claims in the Complaint are based on allegations of fraud and 

misrepresentation. As such, the substantive law applied to these claims must be determined in 

accordance with Section 1 48 of the Restatement, which provides in relevant part: 

When the plaintiff has suffered pecuniary harm on account of his 
reliance on the defendant's  false representations and when the 
plaintiffs action in reliance took place in the state where the 
false representations were made and received, the local law of 
this state determines the rights and liabilities of the parties .. . .  

Restatement § 1 48(1); see also Eugene F. Scoles & Peter Hay, Conflict of Laws § 17.52 at 798 

(3d ed. 2000) ("In cases of fraud and misrepresentation, the choice of the applicable law is 

relatively easy. When the defendant's fraud or misrepresentation and the defendant's reliance 

occur in the same state, no problem arises.") (citing Restatement§ 148(1)).6 Application of these 

principles here plainly requires this Court to apply New York law to Plaintiffs claims. 

6 Unless otherwise indicated, all emphasis is supplied. 
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First, every representation alleged in the Complaint occurred in New York. All 

substantive "negotiations" and "face-to-face" discussions involving MS & Co. took place in New 

York. (Stynes Deel. if 5 .) Preparation for the "road show" meetings took place in New York, 

and the meetings themselves took place in New York and three other cities, none in Florida. 

(Porat Deel. if 3 .) MS & Co.'s presentation to Sunbeam's Board of Directors took place in New 

York. (Stynes Deel. if 6.) MS & Co.'s "f airness opinion" was presented to Sunbeam in New 

York. To the extent that MS & Co. reviewed the March 19, 1 998 press release, it did so in New 

York. (Porat Deel. if 4.) And there are no allegations - (nor could there be) - that MS & Co. 

made any representations to anyone in Florida. 

Second, every act of reliance alleged in the Complaint occurred in New York. CPH 

executed and closed the Merger Agreement in New York. (Merger Agmt. § 2.2.) CPH tendered 

its shares of Coleman in New York. (Id. §§  2.2, 3 .l(b)(i).) CPH accepted shares of Sunbeam 

stock in New York. (Id.) The Note Offering closed in New York. (Porat Deel. ii 3 .) The Bank 

Facility closed in New York. (Hart Deel. ii 4.) And there are no allegations - nor could there 

be - that CPH ever committed a single act of reliance to its detriment in Florida, as opposed to 

New York, its principal place ofbusiness.7 

Third, every injury alleged in the Complaint occurred in New York. CPH tendered its 

shares of Coleman in New York. (Merger Agmt. § 3 . l (b)(i).) CPH accepted shares of Sunbeam 

7 Even if CPH based its claims on representations made from Florida, the Restatement would still compel 
application of New York law. The fact that CPH relied to its detriment in New York - the same state as its 
principal place of business - is completely determinative of the choice-of-law question, regardless of whether the 
representations were made from another state. See Restatement§ 148 (comment j) ("[W]hen the plaintiff acted in 
reliance upon the defendant's representations in a single state, this state will usually be the state of the applicable 
law ... if (a) the defendant's representations were received by the plaintiff in this state, or (b) this state is the state of 
the plaintiffs domicile or principal place of business."). 
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stock in New York. (Id.) Sunbeam filed for bankruptcy in New York. And there is no Florida 

party before this Court, let alone an injured one.s 

Fourth, New York has a paramount sovereign interest in having its law applied to this 

controversy, which arises out of a sophisticated business transaction that was negotiated, 

executed and closed in New York - between two parties who are headquartered there. Indeed, 

it is precisely for cases like this that New York has developed a sophisticated body of law to 

govern fraud and misrepresentation claims that arise from New York-based financial 

transactions.9 

Fifth, Florida has no sovereign interest in having its law applied to this controversy. 

There are no Florida parties before this Court; there is no Florida injury to redress; and every 

discussion or representation identified in the Complaint took place in New York - not Florida. 

Indeed, it is only by applying New York law to a case like this one that the Florida courts can 

ensure - as the Florida Supreme Court requires - that "rights and liabilities" are defined by the 

law of the state with "the most significant relationship to the occurrence and the parties." 

Bishop, 389 So. 2d at 100 1 .  

8 The Complaint makes curious reference to "Florida investors" who may have purchased some of the convertible 
notes (Compl. 1f 52), but this is entirely irrelevant to the choice-of-law inquiry because (i) no such "Florida 
investors" are before this Court and (ii) CPH's claims have nothing to do with investors in the convertible notes, 
from Florida or anywhere else. 

9 The federal and state courts of New York have repeatedly and consistently recognized this paramount sovereign 
interest. See, e.g., Marine Midland Bank, N.A. v. United Mo. Bank, 223 A.D.2d 1 19, 124 (N.Y. App. Div. 1996) 
("[A] known, stable, and commercially sophisticated body of law may be considered as much an attraction to 
conducting business in New York as its wrique financial and communications resources.") (citing Ehrlich-Bober & 
Co. v. University of Houston, 49 N.Y.2d 574, 581 (N.Y. 1980)); Optopics Labs. Corp. v. Savannah Bank of Nigeria, 
Ltd., 8 1 6  F. Supp. 898, 904 (S.D.N.Y. 1993) (recognizing that New York has "'an overriding and paramount 
interest'" in the outcome of financial transaction litigation because New York is "'a financial capital of the world 
[and] international clearinghouse and market place. for a plethora of international transactions"') (quoting J. Zeevi & 
Sons, Ltd. v. Grindlays Bank (Uganda) Ltd., 333 N.E.2d 168, 172 (N.Y. 1975)). 
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B. Where (As Here) Misrepresentation Claims Relating To The Sale Of A 
Business Have A Factual Nexus To New York, the Eleventh Circuit Has 
Already Held That Those Claims Must Be Determined By New York Law. 

This case raises choice-of-law issues that are nearly identical to those presented in 

Trumpet Vine Investments, N. V. v. Union Capital Partners L Inc. , 92 F.3d 1 1 10 (1 l th Cir. 1996). 

That case arose out of the multi-billion dollar acquisition of Del Monte, an international 

corporation headquartered in Coral Gables, Florida. See id. at 1 1 1 3-14. The plaintiff (Union 

Capital) claimed that the defendant (Trumpet Vine) conspired with other companies to shut it out 

of the acquisition. See id. There, as here, negotiations for the acquisition occurred chiefly in 

New York. See id. at 1 1 16 .  There, as here, the plaintiff filed its claims in Florida, where the 

subject of the New York-based transaction (Del Monte) was headquartered and where some due 

diligence activities occurred. See id. at 1 1 1 3- 14. And there, as here, the plaintiff sought to assert 

various tort theories of fraud, misrepresentation, and conspiracy. See id. at 1 1 14. 

The "threshold issue" was choice-of-law. Id. at 1 1 1 5 .  Union Capital argued that Florida 

law should govern on grounds that one of the parties to the acquisition (Del Monte) was based in 

Florida, and that the plaintiff (Union Capital) was itself based there. The defendant (Trumpet 

Vine) argued that New York law governed the claims because the transaction was negotiated and 

closed in New York. The District Court, applying Florida's  choice-of-law rules and Section 148 

of the Restatement, held that New York law must be applied. A three-judge panel of the United 

States Court of Appeals for the Eleventh Circuit agreed - and upheld the choice-of-law ruling 

on appeal. See id. at 1 1 1 8. 

The same considerations that guided the courts in Trumpet Vine apply to this case: 

• In Trumpet Vine, as in this case, it was irrelevant that Del Monte was 
headquartered in Florida, because "the takeover itself was to be 
consummated in New York. " Id. 
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• In Trumpet Vine, as in this case, it was irrelevant that some of the preliminary 
discussions took place in Florida, or even that "some acts in reliance (the due 
diligence) occurred in Florida." Id. 

• And in Trumpet Vine, as in this case, it was irrelevant that the subject of the 
underlying transaction was based in Florida because ''New York had the most 
significant contacts, as the place where the misrepresentations and the initial 
acts of reliance occurred." Id. 

Indeed, this case presents an even stronger basis for applying New York law than Trumpet Vine 

because no party in this case has any presence in Florida. In Trumpet Vine, the injured plaintiff 

was headquartered in Florida and the principal injury occurred in Florida. No such interests 

are implicated here. 

Trumpet Vine thus offers powerful guidance that where, as here, a business transaction is 

executed and closed in New York, and alleged misrepresentations, reliance, and injuries all occur 

in New York, the legal sufficiency of Plaintiff's claims must be determined under the law of 

New York. For the Court's convenience, a chart summarizing the parallels between CPH's 

Complaint and the Trumpet Vine case is attached hereto as Exhibit F. 10 

10 Further guidance is found in the fact that reported cases applying Restatement principles to disputes arising from 
sophisticated multi-jurisdictional business transactions uniformly reach the same result as Trumpet Vine. See, e.g., 
Inacom Corp. v. Sears, Roebuck & Co. ,  254 F.3d 683, 688 (8th Cir. 200 1)  (applying Nebraska law to suit arising out 
of the sale of a business division located in Illinois because plaintiff received, took action on, and suffered damages 
from frauduient concealment in Nebraska);-389 Vfange St. Partners v. Arnold, 179 F.3d 656, 662 (9th Cir. 1 999) 
(applying law of state where claimant signed documents containing misrepresentations and was to render payment in 
reliance on such misrepresentations); Thomas v. N.A. Chase Manhattan Bank. 994 F.2d 236, 24 1-42 (5th Cir. 1 993) 
(applying law of New York because negotiations and reliance occurred in New York); Macurdy v. Sikov & Love, 
P.A. ,  894 F.2d 8 1 8, 820-2 1 (6th Cir. 1 990) (applying law of state where misrepresentations and reliance occurred); 
Sky Tech. Partners, LLC v. Midwest Research Inst. ,  1 25 F. Supp. 2d 286, 297-98 (S.D. Ohio 2000) (applying law of 
state where plaintiffs had their principal place of business and acted in reliance upon alleged misrepresentations); 
Hari & Assocs. v. RNBC, Inc., 946 F. Supp. 53 1 ,  536 (M.D. Tenn. 1996) (applying law of state where contracts and 
agreements were executed and misrepresentations occurred); Value House, Inc. v. MCI Telecomms. Corp., 9 1 7  F. 
Supp. 5, 7 (D.D.C. 1 996) (applying law of state where plaintiffs received negligent misrepresentations and acted in 
reliance thereon); Default Proof Credit Card Sys., Inc. v. State Street Bank & Trust Co., 753 F. Supp. 1 566, 1570-71 
(S.D. Fla. 1 990) (applying Massachusetts law because negotiations and actionable conduct occurred in 
Massachusetts notwithstanding that losses from alleged fraud occurred in Florida where the plaintiff had its principal 
place of business). To apply Florida law here, in short, would not only be unprecedented, it would turn the 
Restatement on its head. 
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II. TIDS COURT SHOULD DISMISS THIS ENTIRE CASE PURSUANT TO 
FLORIDA RULE OF CIVIL PROCEDURE 1 .061. 

As the foregoing makes clear, Florida has scant connection with the underlying facts or 

the injury alleged in the Complaint. Under a traditional/arum non conveniens analysis, codified 

by the Florida Supreme Court in Florida Rule of Civil Procedure 1 .061 (a), CPH's lawsuit should 

proceed (if at all) only in New York - where all the events alleged occurred, where the 

overwhelming majority of the witnesses and relevant documents are located, and where the 

injuries it claims to have suffered occurred. This strong preference for a New York forum is 

confirmed by the fact that this Court - or any other court adjudicating this controversy - will 

have to apply New York law to CPH's claims. See, e.g. , Kinney System, Inc. v. Continental Ins. 

Co., 674 So. 2d 86, 92 (Fla. 1 996) ("[A] trial court has discretion to grantforum non conveniens 

dismissal upon finding that . . .  foreign law will predominate if jurisdiction is retained."). 

Florida Rule of Civil Procedure 1 .061 (a) recognizes that there are certain cases that are 

so inconvenient to litigate in the forum selected by a plaintiff that they must be dismissed. Rule 

1 .061(a) allows the court to exercise its "sound discretion" - and dismiss the case - where it 

appears that the practical interest of the litigants and witnesses require the action to be tried in a 

more convenient judicial forum. Florida courts considering Rule 1 .061 dismissal evaluate three 

ke�factors:_( l}  whether_�'an adequate alternate forum exists"; (2) whether "all relevant factors of 

private interest favor the alternate forum"; and (3) "[i]f the balance of private interests is at or 

near equipoise," whether "factors of public interest tip the balance in favor of trial in the 

alternate forum." Id. at 94; see, e.g. , Ground Improvement Techniques, Inc. v. Merchants 

Bonding Co., 707 So. 2d 1 138, 1 139 (Fla. 5th DCA 1998) (dismissing complaint under Rule 

1 .061 where pleadings and attachments showed another state was more convenient). 

1 5  

16div-003461



This case is tailor-made for a Rule 1 .061 dismissal. First, the New York courts are 

clearly an "adequate alternative forum" for adjudication of a dispute which arises out · of a 

business transaction that was negotiated, executed, and closed in New York - between two 

parties who are headquartered in New York. Indeed, New York courts are routinely asked to 

decide similar cases involving substantially identical issues. Moreover, both of the parties to this 

action are undoubtedly subject to personal jurisdiction in New York. And because CPH is a 

Delaware corporation with a New York headquarters, its choice of a Florida forum is entitled no 

weight in the Rule l .06l (a) inquiry. See, e.g. , Ciba-Geigy Ltd. v. Fish Peddler, Inc., 691 So. 2d 

1 1 1 1 , 1 1 18 (Fla. 4th DCA 1 997) (reversing denial of motion to dismiss under Rule l .061 (a) 

because "no special weight should have been given to a foreign plaintiffs choice of forum"). 

Second, all relevant public and private interest factors weigh in favor of this case being 

pursued in New York. As set forth in detail in Part I of this Memorandum and described in the 

materials submitted to the Court for the choice-of-law determination: 

• The Parties, Witnesses, and Documents Are Located in New York. All of 
the relevant events occurred in New York, and the overwhelming majority of 
witnesses, documents, and other relevant evidence are located in New York. 

• · The Court Must Apply New York Law. The Court must consider the 
impact of choice-of-law problems on the forum, particularly since the need to 
apply the law of another state points toward dismissal. The familiarity of New 
York courts with New York law supports dismissal here under Rule l .061 (a). 

• The Localized Nature Of TfieConlroversy. There is a "local interest in 
having localized controversies decided at home." Gulf Oil Corp. v. Gilbert, 
330 U.S .  501 ,  509 (1947). This case presents a case that is "local" to New 
York. The relevant events all occurred there, and the courts of New York 
have a significant interest in regulating the conduct of companies that transact 
business agreements there. 

• The Unfairness Of Imposing Jury Duty On Florida Residents. There is no 
persuasive reason for imposing the burden of jury duty and the cost of trial on 
the residents of Florida where a transaction is based entirely in New York. In 
this case especially, the attenuated connection between CPH's claims and 
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Florida make it unfair to impose the burden of jury duty on the residents of 
Palm Beach County. 

• The Court's Busy Docket Warrants Dismissal. Permitting what promises 
to be a complex case involving the application of New York law - and 
discovery disputes involving New York parties, witnesses, and documents -
to proceed in Florida will only further crowd an already busy docket and delay 
justice to Florida residents with Florida-based claims. 

For all of the foregoing reasons, New York has a greater interest in this dispute than 

Florida and is by far the most convenient forum for the litigation of CPH's claims. Accordingly, 

the convenience of the parties and their witnesses, as well as the interests of justice, require the 

Court to dismiss the case pursuant to Federal Rule of Civil Procedure 1 .06l (a). l l  

III. 
. 

PLAINTIFF'S FRAUD CLAIM (COUNT I) MUST BE DISMISSED. 

CPH's fraud claim fails for three separate and independent reasons. First, Plaintiffs 

claims are foreclosed by the integration clause in the Merger Agreement, which expressly 

disclaims reliance on pre-agreement negotiations. Second, settled law prohibits CPH from 

bringing a fraud claim based on alleged representations by MS & Co. (the financial advisor to 

CPH's counterparty in arm's length negotiations) where it failed to inspect and verify the 

accuracy of those alleged representations, as it had the contractual right to do. Third, CPH 

cannot base its fraud claims on allegations that MS & Co. acted against its own economic 

interest - i. e. , that it engaged in a massive fraud, allowed its affiliate to risk and lose hundreds 

of millions of dollars, and intentionally ripped off its own clients, all for the alleged purpose of 

I l In the event that this Court dismisses this action on forum non conveniens grounds, MSSF agrees to stipulate 
pursuant to Florida Rule of Civil Procedure 1 .061(b) that it will voluntarily dismiss the companion case now 
pending in this Court and refile its complaint in New York. MSSF filed its action here only because CPH filed its 
case here - and only because the cases involve common facts and judicial economy demands that they be 
consolidated in the same forum. The most appropriate forum for these cases, however, is clearly New York, not 
Florida. 
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collecting an ordinary banking fee. Such nonsensical allegations fail, as a matter of law, to 

establish the "scienter" element of Plaintiffs fraud claim. 

A. CPII Specifically Disclaimed Reliance On The Representations Now Alleged 
To Be Fraudulent 

To state a claim for fraud, CPH must allege that it reasonably relied on :fraudulent 

representations made by MS & Co. See, e.g., Harsco Corp. v. Segui, 91  F.3d 337, 342 (2d Cir. 

1 996). But CPH cannot establish this threshold requirement because the only representations 

alleged to have been made by MS & Co. - statements and materials provided during pre-closing 

negotiations (Compl. iJ 39) - are expressly disclaimed in the Merger Agreement's integration 

clause. Section 1 2.5 of the Merger Agreement provides: 

Entire Agreement. This Agreement (including all Schedules and 
Exhibits hereto) contains the entire agreement among the parties 
hereto with respect to the subject matter hereof and supercedes all 
prior · agreements and underslandings, oral or written, with 
respect to such matters, except for the Confidentiality Agreements 
which will remain in full force and effect for the term provided for 
therein. 

(Merger Agmt. § 12.5.) 

This provision disclaims, in plain language, the representations alleged in Paragraph 39 

of the Complaint - the only representations that are alleged to have been made by MS & Co. 

Indeed, the Merger Agreement contains or expressly incorporates dozens of representations and 

warranties which, pursuant to the integration clause, are the only representations and warranties 

CPH relied upon in agreeing to sell its stake in Coleman. (Merger Agmt. § 5 . 1 -5 .4; Company 

Merger Agmt. §§  5 . 1-5. 12.) These representations and warranties refer to the truth and accuracy 

of financial information "filed by [Sunbeam] with the SEC" (Company Merger Agmt. § 4.6); 
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they clearly do not refer to any information alleged to have been "provided" by MS & Co. 

(Compl. ii 39), which is the only factual basis for CPH's fraudulent misrepresentation claim. 1 2  

New York law is  crystal clear that a party who expressly disclaims reliance on 

representations in the course of a complex business transaction (as CPH has done here) cannot 

later sue for fraud claiming reliance on those very same representations. See, e.g. , Dyncorp v. 

GTE Corp. , 215  F . Supp. 2d 308, 322-23 (S.D.N.Y. 2002) (dismissing fraud claim based on 

extra-contractual representations where plaintiff negotiated a merger agreement with express 

representations, warranties, and an integration clause); Emergent Capital Inv. Mgmt., LLC v. 

Stonepath Group, Inc. , 195 F. Supp. 2d 551 ,  562 (S.D.N.Y. 2002) (same).13 

This well-established principle applies with special force where (as here) the plaintiff is a 

sophisticated commercial actor with substantial experience negotiating complex financial 

transactions. See, e.g. , Lazard Freres & Co. v. Protective Life Ins. Co. , 1 08 F.3d 153 1 ,  1 543 (2d 

Cir. 1 997) ("[A] substantial and sophisticated player . . .  [is] under a further duty to protect itself 

from misrepresentation."). Indeed, sophisticated entities like CPH have a legal obligation to 

12  It is significant for purposes of th.is Motion that, in a ninety-six paragraph Complaint, only this single paragraph 
(Compl. 1\ 39) alleges that MS & Co. made any representations to CPH. Every other substantive portion of the 
Complaint - including (i) the allegations of Sunbeam's accounting fraud (Id. 1l1\ 1 4-27), (ii) statements made by 
MS & Co. to prospective purchasers of the convertible notes (Id. �11 47-52), and (iii) statements made by MS & Co. 
to the Sunbeam Board of Directors (Id. ft 41-44) - simply has no relevance to CPH's claims, as there is no factual 
allegation that MS & Co. knew of the Sunbeam fraud or that representations by MS & Co. to the other parties were 
ever communicated to CPH. Given the stringent pleading standards for fraudulent misrepresentation claims, 
moreover, the Complaint's  conclusory and hollow allegations cannot state a claim as a matter of law. See, e.g., 
Batlemento v. Dove Fountain, Inc., 593 So. 2d 234, 238 (Fla. 5th DCA 1 99 1 )  (dismissing fraud claim where ''the 
amended complaint does no more than identify the subject matter of the alleged false representations of fact") (citing 
Fla. R Civ. P. 1 .1 20(b)); see also Window Headquarters, Inc. v. MAI Basic Four, Inc., No. 9 1  Civ. 1 8 1 6  (MBM), 
1 994 WL 6735 19,  at "'5 (S.D.N.Y. Dec. 1 ,  1994) ("To specify fraud with particularity, plaintiffs must allege 
specifically the circumstances of the fraud claimed, including the content of any alleged misrepresentation, and the 
date, place and identity of the persons making the misrepresentations."). 

13 Florida law is no different in th.is regard. See, e.g. , Hillcrest Pac. Corp. v. Yamamura, 727 So. 2d 1053, 1056 
(Fla. 4th DCA 1999) ("A party cannot recover in fraud for alleged oral misrepresentations that are adequately 
covered or expressly contradicted in a: later written contract."). 
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protect themselves before relying on statements or representations apart from those 

memorialized in a detailed agreement. See, e.g. , id. ("[T]he failure to insert [appropriate 

protective language] in the agreement - by itself- renders reliance unreasonable as a matter of 

law.") (citations omitted); Consolidated Edison, Inc. v. Northeast Utilities, 249 F. Supp. 2d 387, 

402 (S.D.N.Y. 2003) (sophisticated parties cannot allege reasonable reliance on alleged 

statements and representations where they "could have made them a basis for a specific 

representation and warranty in the Merger Agreement but failed to do so'') (citations omitted); 

Dyncorp, 215  F. Supp. 2d at 322 ("Sophisticated parties to major transactions cannot avoid their 

disclaimers by complaining that they received less than all information, for they could have 

negotiated for fuller information or more complete warranties."). Dismissal of Plaintiffs fraud 

claim is warranted on this ground alone. 

Indeed, CPH is part of a multi-billion dollar financial empire that routinely engages in the 

world's most sophisticated and complex corporate mergers and acquisitions. In addition, CPH 

was represented by an army of attorneys and financial advisors who themselves are experts in 

precisely the sort of transaction at issue here. (See, e.g. , Merger Agmt. §§  1 . 1 ,  4.11 (Credit 

Suisse First Boston).) As a matter of law, therefore, CPH cannot plead that it reasonably relied 

on representations supposedly made by MS & Co. - an advisor to CPH's counterparty in the 

negotiations - especially after having expressly disclaimed those representations in the Merger 

Agreement. To the extent CPH now alleges that it relied on such representations to support its 

fraudulent misrepresentation claim, its allegations are legally deficient and require this Court to 

dismiss Count I as a matter of law. 14 

14 CPH cannot claim that it is entitled to discovery on this claim, since courts routinely dismiss fraudulent 
misrepresentation claims that are contrary to an integration clause and not encompassed within any contractual 

(Continued . . .  ) 
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B. CPH Cannot Bring A Fraud Claim Because It Failed To Exercise Its 
Contractual Right To Inspect Sunbeam's Books And Records. 

Quite apart from the claim-defeating integration clause, Plaintiffs fraud claim is barred 

for the additional reason that - despite a clear provision in the Merger Agreement that gave it 

unfettered access to Sunbeam's books and financial records - CPH does not allege that it ever 

sought to verify the financial representations it now claims were fraudulent. Indeed, "[a]s a 

matter of law, a sophisticated plaintiff cannot establish that it entered into an arm's length 

transaction in justifiable reliance on an alleged misrepresentation if that plaintiff failed to make 

use of the means of verification that were available to it, such as reviewing the files of the 

other parties." UST Private Equity Investors Fund, Inc. v. Salomon Smith Barney, 288 A.D.2d 

87, 88 (N.Y. App. Div. 2001) (affirming motion to dismiss fraud claims where sophisticated 

plaintiff failed to verify the accuracy of alleged misrepresentation during due diligence). 

The reason for this rule is simple. A sophisticated party who "plainly had both access to 

the relevant [company] financial statements," and the ''wherewithal through [its] own financial 

advisors" to ascertain the financial condition of that company, is presumed as a matter of law to 

have had the "means to ascertain the truth of the alleged representations." Rotterdam Ventures, 

Inc. v. Ernst & Young LLP, 752 N.Y.S.2d 746, 749 (N.Y. App. Div. 2002). Therefore, to state a 

representation or warranty, especially where (as here) the plaintiff is a highly sophisticated party that could have 
protected itself before relying on alleged extra-contractual representations. See, e.g. , Dyncorp, 2 1 5  F. Supp. 2d at 
320 ("ruling on the legal sufficiency of a complaint based on [fraudulent] representations may properly be made on 
the complaint and contract alone, without waiting/or discovery"); Belin v. Weissler, No. 97 Civ. 8787 (RWS), 1 998 
WL 391 1 14, *5 (S.D.N.Y. July 14,  1 998) (dismissing sophisticated plaintiffs misrepresentation claim that 
contradicts integration clause because "'the asserted reliance must be found to be justifiable under all the 
circumstances before a complaint can be found to state a cause of action in fraud"') (quoting Danann Realty Corp. v. 

Harris, 1 57 N.E.2d 597, 599-600 (N.Y. 1 959)); Granite Partners, L.P. v. Bear, Stearns & Co., 17 F. Supp. 2d 275, 
290 (S.D.N.Y. 1 998) (same and noting that "whether a plaintiff has adequately pleaded justifiable reliance is a 
proper subject for a motion to dismiss"); Valassis Communications, Inc. v. Weimer, 758 N.Y.S.2d 3 1 1 , 3 1 2  (N.Y. 
App. Div. 2003); ("In light, however, of provisions of the parties' Purchase Agreement specifically prohibiting 
plaintiff's reliance on extra-contractual representations such as those upon which plaintiffs '  fraud claim is 
premised, it is plain that plaintiffs possess no viable claim for fraud") (citations omitted). 
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legally valid fraud claim, such a party "must show that he or she made an independent inquiry 

into the available information." Giannacopoulos v. Credit Suisse, 37 F .  Supp. 2d 626, 632 

(S.D.N.Y. 1 999).15 

CPH clearly had "access to the relevant financial statements" and the ''wherewithal, 

through [its] own financial advisors," to verify the representations identified in the Complaint. 

The Merger Agreement required Sunbeam to provide CPH and its "financial advisors, legal 

counsel, accountants consultants and other representatives" with "full access . . . to all of 

[Sunbeam's] books, records, properties, plants and personnel." (Merger Agmt. § 6.7.) 

Moreover, CPH is undeniably a sophisticated party that was advised at all times by its own 

expert financial advisors, consultants, accountants and attorneys, including the international 

investment bank of Credit Suisse First Boston. (Id. §§ 1 . 1 ,  4. 1 1 .) And here, CPH was 

negotiating to acquire "14. 1 million shares of Sunbeam stock worth approximately $600 

million." (Compl. ii 40.) Therefore, unlike MS & Co., which never had and was not seeking an 

equity stake in Sunbeam, CPH had a profound financial incentive to inspect and verify any 

representation relating to the value of Sunbeam stock. 

Thus, there is no question that CPH had the unfettered contractual right to access and 

inspect Sunbeam's books and records. There is similarly no question that CPH had an equal 

opportunity - and even greater incentive - to discover accounting problems at Sunbeam 

before choosing to proceed with the acquisition. Despite this unlimited access, opportunity, and 

incentive, the Complaint nowhere alleges that CPH ever exercised its right to inspect Sunbeam's 

15 See also Schlaifer Nance & Co. v. Estate of Andy Warhol, 1 19 F.3d 9 1 ,  98 (2d Cir. 1 997) ("'Where sophisticated 
businessmen engaged in major transactions enjoy access to critical information but fail to take advantage of that 
access, New York courts are particularly disinclined to entertain claims of justifiable reliance. "') (quoting Grumman 
Allied Indus., Inv. v. Rohr Indus. , 748 F.2d 729, 737 (2d Cir. 1 984)). 
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books and records or sought to independently verify the financial representations it now claims 

were fraudulent. Under these circumstances, CPH's fraud claim must be dismissed as a matter 

of law. 

C. Plaintiff Cannot Allege That It Relied On Any Of The Misrepresentations 
Identified In The Complaint. 

CPH purports to base its fraud claim - at least in part - on a March 19, 1 998 Sunbeam 

press release warning investors that Sunbeam's net sales for the first quarter of 1998 would be 

lower than Wall Street analysts' estimates, but that sales in future quarters should improve. 

(Compl. ilil 59-66.) Significantly, however, the Complaint does not allege that CPH ever relied 

on any statement in this press release. 16 Indeed, any such reliance is expressly foreclosed by the 

plain tetrns of the press release, which expiicitiy warned readers not to rely on the forward-

looking projections of Sunbeam's future performance: 

Cautionary Statements - Statements contained in this press release, including 
statements relating to the Company's expectations regarding anticipated 
performance in the future, are 'forward looking statements,' as such term is 
defined in the Private Securities Litigation Reform Act of 1995. Actual results 
could diffet materiaiiy from the Company's statements in this release regarding 
its expectations, goals, or projected results, due to various factors . . . .  

(March 1 9, 1 998 Press Release at 2 (Answer Ex. 6).) These express warnings and "Cautionary 

Statements" prevent CPH from relying on the press release as the basis for a fraud claim. 

Similarly, the Complaint alleges that "Morgan Stanley misrepresented Sunbeam's 

financial performance" at a series of '"road show' meetings and conference calls" which took 

place in the course of the Note Offering. (Compl. il 50.) Significantly, however, the Complaint 

16 Equally significant, despite the explicit warning of a sharp and sudden drop in sales, the Complaint never alleges 
(i) that CPH or any of its expert advisors ever inquired as to why Sunbeam sales had suddenly declined, or (ii) that 
CPH or any of its expert advisors ever demanded access to Sunbeam's books and records, as the Merger Agreement 
entitled them to do, to verify future sales projections. This alone is fatal to any fraud and misrepresentation claim 
based on representations made in the press-release. See Part III.B, supra. 

23 

16div-003469



does not allege that anyone from CPR was present for those "road show" meetings and 

conference calls, or that the alleged misrepresentations were ever communicated to CPR. 

Equally fatal, there are no allegations in the Complaint that CPR reasonably relied upon such 

representations. Nor could there be, since the Note Offering Memorandum makes clear that MS 

& Co. itself relied on financial information provided by Sunbeam and Arthur Andersen (Note 

Offering Mem. at 2-3, 72); CPR does not allege that it was an investor in the Note Offering; and 

no such investor is before this Court. 

The same is true regarding the February 27, 1998 Board Meeting - and the alleged 

misrepresentations made by MS & Co. in connection with the presentation of its opinion on the 

fairness of the acquisition price. (Id. ifif 41-44.) It is clear from the face of the Complaint that 

any such misrepresentation was made to the Sunbeam Board - and not CPR. (Id.) There are 

no allegations in the Complaint - nor could there be - that CPH ever received those 

representations, let alone that CPR reasonably relied upon them. (Id.) The written opinion that 

is referenced in the Complaint definitively states that MS & Co. based its analysis exclusively on 

audit reports that had been provided by Coleman and Sunbeam "without independent verification 

[of their] accuracy and completeness." (Feb. 27, 1998 Fairness Op. at 3 (Answer Ex. 4).) This 

opinion also states, moreover, that MS & Co. 's analysis is provided solely "for the information 

of the Board of Directors of [Sunbeam] and may not be used for any other purpose without our 

prior written consent." (Id.) Thus, even if the Complaint alleged that CPR received or relied on 

information provided to the Board at this meeting, such reliance would not be reasonable as a 

matter of law. 
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D. Plaintiff's Allegations Of Scieilter Make No Sense - And Fail To Meet The 
Basic Pleading Requirements For Fraud. 

The Complaint alleges that MS & Co. knowingly participated in a massive multi-billion 

dollar fraud with the intent to (i) retain Sunbeam as a client and (ii) collect roughly $30 million 

in investment banking and underwriting fees - an amount that is not unusual for a sophisticated 

$2.2 billion transaction. (Compl. ifil 3 1 ,  66, 73.) But if retention of a client and collection of 

normal fees is enough to plead scienter as a matter of law, then the scienter element would be 

rendered a dead letter in Florida - and the floodgates would be opened to a wave of frivolous 

fraud claims based on ordinary economic motive. 

Of course, such allegations are not enough to state a claim for fraud. Recognizing the 

seriousness of fraud-based allegations, the courts have been careful to require more than simply 

an ordinary economic interest: "In looking for a sufficient allegation of motive, [courts] assume 

that the defendant is acting in his or her informed economic self-interest." Shields v. Citytrust 

Bancorp., Inc. , 25 F.3d 1 124, 1 130 (2d Cir. 1 994). Here, however, the only allegations of 

scienter are the ordinary economic motives of any financial services firm. (See Compl. ii 3 1  

("Morgan Stanley knew that if it failed to deliver a major transaction, Morgan Stanley would not 

be compensated for the extensive work it had performed for Sunbeam"); Id. ii 66 (alleging that 

"[ e ]verything . . . depended on closing the Coleman acquisition" because "if the transaction did 

not close, Morgan Stanley would not be paid its $10.28 million fee for the Coleman acquisition 

or its $22.5 million fee for underwriting the [Note Offering]").) These allegations alone require 

dismissal of Plaintiffs fraud claim because they fail to plead the requisite element of scienter. 

See, e.g. , THC Holdings Corp. v. Chinn, No. 95 Civ. 4422 (K.MW), 1998 WL 50202, *9 

(S.D.N.Y. Feb. 6, 1998) ("A mere allegation that defendant was in a position to receive normal 

compensation for professional services rendered is not sufficient to support a showing of motive 
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in the fraud scienter analysis.") (citing inter alia, Friedman v. Arizona World Nurseries Ltd. 

P 'ship, 730 F .  Supp. 52 1 ,  532 (S.D.N.Y. 1 990) (dismissing fraud-based claim on ground that 

incentive of receiving fee for professional services is insufficient to allege scienter), aff'd, 927 

F.2d 595 (2d Cir. 1 991)). 

Plaintiffs allegations of scienter are not merely legally deficient, however. For even if 

the Court accepts all of the Complaint's allegations as well-pleaded, it would defy economic 

reason for MS & Co. to have knowingly participated in Sunbeam's fraud. It defies all reason to 

believe that MS & Co. risked its own professional reputation, lmow_ingly ripped off its most 

valued clients and institutional investors, knowingly permitted its affiliate to invest and lose 

hundreds of millions of dollars, and exposed itself to massive liability, all for the supposed 

purpose of retaining a single client and collecting investment banking and underwriting fees for a 

single transaction. The economic irrationality of Plaintiffs sci enter allegations provide an 

additional, independent ground for dismissing its fraud claim. See, e.g. , Kalnit v. Eichler, 99 F. 

Supp. 2d 327, 343 (S.D.N.Y. 2000) ("[W]here plaintiffs view of the facts defies economic 

reason . . .  it does not yield a reasonable inference of fraudulent intent.") (internal quotations & 

citation omitted), aff'd, 264 F.3d 1 3 1  (2d Cir. 2001); see also Duncan v. Pencer, No. 94 Civ. 

0321  (LAP), 1996 WL 19043, at * 10 (S.D.N.Y. Jan 1 8, 1 996) (dismissing fraud-based claim on 

grounds that it is "economically irrational" to assume that accounting firm ''would lmowingly 

condone a client's fraud in order to preserve a fee that, at best, is an infinitesimal percentage of 

its annual revenues") (citing Shields, 25 F.3d at 1 130). 

Indeed, Plaintiffs far-fetched theory of scienter rings especially hollow in light of the 

Complaint's allegations that MS & Co. and Sunbeam lmew the fraud would be revealed shortly 

after "the Coleman transaction closed at the end of March 1 998." (Compl. 1 58; see id. 1 66.) It 
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simply makes no sense to believe that MS & Co. knowingly persuaded its clients to invest 

hundreds of millions of dollars in Sunbeam and allowed its affiliate to invest hundreds of 

millions of dollars in Sunbeam two days after the Coleman acquisition closed, all the while 

knowing that the fraud would be revealed shortly after the closing date. See, e.g. , Shields, 25 

F .3d at 1 130 (affirming dismissal of fraud-based claim for lack of sci enter and noting that "[i]t is 

hard to see what benefits accrue from a short term respite from an inevitable day ofreckoning"). 

IV. PLAINTIFF'S AIDING-AND-ABETTING CLAIM (COUNT II) MUST BE 
DISMISSED. 

To state-11 -ctaim for aiding and- abetting fraud, Plaintiff must allege with the requisite 

particularity each of the following elements: (1) the existence of primary fraud; (2) defendant's 

actual knowledge of the fraud; and (3) defendant's substantial assistance in the commission of 

the fraud. See, e.g. , Cromer Fin. Ltd. v. Berger, 137 F. Supp. 2d 452, 470 (S.D.N.Y. 2001);  

Stolow v. Greg Manning Auctions, Inc. , No. 02 Civ 2591 (SAS), 2003 WL 355447, at *10 

(S.D.N.Y. Feb. 14, 2003) (citing Armstrong v. McAalpin, 699 F.2d 79, 91  (2d Cir. 1983)). 

Because the Complaint fails to allege either that MS & Co. had "actual knowledge" of Dunlap 

and Kersh's alleged fraud, or that MS & Co. provided "substantial assistance" in the commission 

of that fraud, Count II must be dismissed as a matter of law. 

A. The Complaint Does Not Allege That MS & Co. Had "Actual Knowledge" Of 
Sunbeam's Fraud. 

The Complaint does not contain a single non-conclusory, factual allegation that MS & 

Co. had actual knowledge of Dunlap and Kersh's alleged fraud. Plaintiffs conclusory 

allegations that MS & Co. "knew of Dunlap's fraudulent scheme and helped to conceal it" 

(Compl. if 86) is not enough to state a claim for aiding and abetting fraud. See, e.g. , Filler v. 

Havnit Bank, 247 F. Supp. 2d 425, 43 1 (S.D.N.Y. 2003) (factual elements of aiding and abetting 

fraud must be alleged with particularity); Myers v. Myers, 652 So. 2d 1214, 1215  (Fla. 5th DCA 
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1 995) ("Allegations contained in a pleading are insufficient if they are too general, vague or 

conclusory.") (citations omitted). Here, the Complaint contains no factual allegations - nor 

could it - to support a claim that MS & Co. had "actual knowledge" of Sunbeam's fraud. 

Indeed, even if all the facts alleged in the Complaint were proven, none would show that 

MS & Co. had "actual knowledge" of the underlying fraudulent activities at Sunbeam. The 

Complaint alleges, for example, that MS & Co. recommended an acquisition strategy that 

included using Sunbeam stock to pay part of the purchase price (Compl. if 34), and that such a 

strategy permitted Dunlap to conceal his fraud (id. if 35). Notably absent from the Complaint, 

however, is any factual allegation that MS & Co. ever suspected (much less had "actual 

knowledge") that Sunbeam's stock was inflated by accounting fraud. (Id.) Absent such a 

factual allegation, the Complaint alleges nothing more than that MS & Co. recommended using 

stock to finance an acquisition - a common practice in corporate mergers and acquisitions. 

1 .  If  MS & Co. Is Deemed To Have Had "Actual Knowledge" Of 
Sunbeam's Fraud, Then So Did CPH - By Virtue Of Its Equal 
Access To Sunbeam's Books And Records. 

To the extent CPH alleges that MS & Co. had "actual knowledge" of Sunbeam's fraud 

because MS & Co. conducted due diligence on Sunbeam during the underwriting process, such 

allegations are fatal to CPH's misrepresentation claims. IfMS & Co. is deemed to have "actual 

knowledge" of fraud because of its access to Sunbeam during the due diligence process, then 

CPH - by virtue of the fact that it enjoyed exactly the same access to Sunbeam's "books, 

records, properties, plants and personnel" (Merger Agmt. § 6.7) - also had "actual knowledge" 

of Sunbeam's fraud, eliminating any claim that it relied on MS & Co. as a matter of law. 

Similarly, CPH cannot bootstrap MS & Co. 's role as an underwriter of Sunbeam securities into 

one of advisor for CPH, especially when CPH retained and relied upon its own army of expert 

advisors, attorneys, and accountants throughout the negotiation process. 
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2. Allegations Of "Constructive Knowledge" Are Not Enough. 

The Complaint alleges that investment bankers at MS & Co. had phone conversations and 

meetings with Sunbeam insiders, including Dunlap and Kersh, and thus "[MS & Co.] would 

have been apprised of Sunbeam's :financial performance during the first two months of 1998." 

(Compl. if 54.) But such allegations of constructive knowledge are not enough. See, e.g. , 

Kolbeck v. LIT Am. Inc. , 939 F. Supp. 240, 246 (S.D.N.Y. 1 996) ("New York common law, 

which controls the analysis here, has not adopted a constructive knowledge standard for 

imposing aiding and abetting liability."), aff'd, 1 52 F.3d 9 1 8  (2d Cir. 1 998). Similarly, 

allegations that MS & Co. "should" or ''would" have known that Sunbeam's sales declined 

during the first two months of 1998 hardly supports a claim that MS & Co. had actual 

knowledge of an extensive fraud which traced to late 1996. 17  

3.  Economic Motive Is  Not "Actual Knowledge." 

Like Count I, Plaintiffs aiding and abetting claim must be dismissed because the 

allegations of fraudulent intent are legally deficient. See Part III .C, supra. As with fraud 

generally, it is equally well-established that an allegation of "ordinary economic motives [is] 

insufficient to support the scienter element of an aiding and abetting claim." Primavera 

Familienstiftung v. Askin, 173 F.R.D. 1 15, 127-28 (S.D.N.Y. 1997) (citing Shields, 25 F.3d at 

1 1 30); Cromer Fin., 137 F. Supp. 2d at 495 (dismissing aiding and abetting claim against 

17 Nor could there be such an allegation, since, as the Complaint itself acknowledges, MS & Co. was retained by 
Sunbeam only to provide financial advice to Sunbeam with respect to potential mergers and acquisitions. (Compl. 

iii! 29-3 1 .) MS & Co. was not retained to verify the accuracy of Sunbeam's professionally audited financial reports, 
and, in fact, relied at all times on financial information provided to it by Sunbeam, Coleman, and their respective 
accountants. (See Fairness Op. at 2-3; Note Offering Mem. at 2-3, 1 2-17, 72); e.g. , In Re Reliance Sec. Litig., 135 F. 
Supp. 2d 480, 5 1 6  (D. Del. 2001) (dismissing claims against financial advisors where advisors "did not contract to 
re-audit [the company's] financial statements and projections. Rather, [the company] asked the Financial Advisors 
to make a judgment based on a limited set of data"). It goes without saying, moreover, that if MS & Co. "should" or 
"would" have known of Sunbeam's fraud, then so "should" or "would" have CPH known of Sunbeam's fraud by 
virtue of its equal access to Sunbeam's books, records, property, plants, and personnel. (Merger Agmt. § 6.7.) 
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financial advisor for failure to adequately plead fraudulent intent). Accordingly, allegations that 

MS & Co. was motivated by the collection of ordinary investment banking and underwriting fees 

cannot give rise to liability for aiding and abetting a massive fraud. 

B. Plaintiff's Allegations Of "Substantial Assistance" Are Legally Defective. 

Plaintiff does not - and indeed cannot - allege that MS & Co. provided "substantial 

assistance" to Sunbeam's fraud. A defendant "provides substantial assistance only if it 

' affirmatively assists, helps conceal, or by virtue of failing to act when required to do enables 

[the fraud] to proceed."' Nigerian Nat '/ Petroleum Corp. v. Citibank, N.A. ,  No. 98 Civ. 4960 

(MBM), 1999 WL 558 141 ,  at *8 (S.D.N.Y. July 30, 1999) (quoting Diduck v. Kaszycki & Sons 

Contractors, Inc., 974 F.2d 270, 284 (2d Cir. 1 992)) (alteration in Nigerian Nat '/). "In alleging 

the requisite 'substantial assistance' by the aider and abettor, the complaint must allege that the 

acts of the aider and abettor proximately caused the harm to the [corporation] on which the 

primary liability is predicated. Allegations of a 'but for'  causal relationship are insufficient." 

Filler, 247 F. Supp. 2d at 43 1 (internal quotation marks & citations omitted). "Inaction is 

actionable participation only when the defendant owes a fiduciary duty directly to the plaintiff." 

Cromer Fin. , 1 37 F. Supp. 2d at 470 (internal quotation marks & citation omitted). Plaintiff's 

allegations regarding MS & Co. fall well short of these requirements. 

Plaintiff's allegations of alleged "assistance" fall into three main categories, all of which 

fail to support a claim as a matter of law. 

First, the Complaint alleges that MS & Co. "assist[ed] with the false March 1 9, 1 998 

press release." (Compl. if 87.) But CPH does not allege that it relied on the press release; thus, 

there can be no allegation that the press release "proximately caused" any harm to CPH. See, 

e.g. , Cromer Fin. , 137 F. Supp. 2d at 471 -72. 
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Second, the Complaint alleges that MS & Co. made false statements in the course of 

marketing the convertible notes, and that the "proceeds from [the notes] were used to fund 

Sunbeam's purchase of Coleman." (Comp!. , 87; see also id. if 72 ("debenture offering . . .  was 

needed to close the Coleman transaction").) But these allegations - which allege only a "but 

for" causal relationship between the Note Offering and the acquisition - cannot support an 

aiding and abetting claim. See, e.g. , Cromer Fin. , 1 37 F. Supp. 2d at 470-72. 18 

Third, the Complaint alleges that MS & Co. provided CPH "with false financial and 

business information concerning SWibeam" and thereby "persuad[ ed] CPH to sell its interest in 

Coleman and to accept 14 . 1  million shares of Sunbeam stock and other consideration." (Compl. 

, 87.) As explained above, however, there is no allegation that MS & Co. knew that Sunbeam's 

financial and business information was false, let alone that MS & Co. participated in the 

preparation of such false information. See Part IV.A, supra.19 

Accordingly, because the Complaint contains no allegations that are legally sufficient to 

support an aiding and abetting claim, CoWit II must be dismissed as a matter of law. 

l 8  Furthermore, the Complaint itself forecloses any argument that the note offering "proximately caused" CPH's 
alleged harm. The Complaint concedes that the note offering provided the "cash portion of the acquisition 
consideration." (Compl. iJ 47.) The only injury alleged in the Complaint, however, concerns the equity portion of 
consideration, which fell in value when Sunbeam restated its 1996 and 1997 earnings and later declared bankruptcy. 
On the face of the Complaint, therefore, the Note Offering has no causal relation - proximate or otherwise - with 
the only injury that CPH seeks to redress in this case. See, e.g., Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 
1095 (2d Cir. 1995) (sustaining dismissal of the complaint where "attenuated allegations" supporting claim "are 
contradicted . . .  by more specific allegations in the complaint"). 

l 9 Furthermore, there is no connection (causal or otherwise) between information allegedly provided by the advisor 
to a countetparty across the table from a sophisticated corporate entity like CPH, and that entity's decision to enter 
into a $2 billion transaction, especially where the entity has retained its own team of sophisticated advisors, 
accountants and lawyers. 
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V. PLAINTIFF'S NEGLIGENT MISREPRESENTATION CLAIM {COUNT IV) 
MUST BE DISMISSED. 

To state a claim for negligent misrepresentation, Plaintiff must allege that "(1) defendant 

had a duty, as a result of a special relationship, to give correct information; (2) the defendant 

made a false representation that he or she should have known was incorrect; (3) the information 

supplied in the representation was known by the defendant to be desired by the plaintiff for a 

serious purpose; (4) the plaintiff intended to rely and act upon it; and (5) the plaintiff 

reasonably relied on it to his or her detriment." Hydro Investors, Inc. v. Trafalgar Power Inc. , 

227 F.3d 8, 20 (2d Cir. 2000). CPH's negligent misrepresentation claim fails as a matter of law 

because {i) the Complaint alleges no facts that give rise to a "special relationship" and (ii) none 

of the alleged facts support a showing ofreasonable reliance.20 

A. Plaintiff Cannot Allege That A "Special Relationship" Existed Between CPH 
and MS & Co. 

For the requisite "special relationship" to exist, the parties must enjoy "a closer degree of 

trust than an ordinary business relationship." Citibank, NA. v. Itochu Intern. Inc. , No. 01 Civ. 

6007 (GBD), 2003 WL 1797847, *5 (S.D.N.Y. April 3, 2003) (internal quotations & citation 

omitted). "'A simple arm's length relationship is not enough."' North Am. Knitting Mills, Inc. v. 

International Women 's Apparel, Inc., No. 99 Civ. 4643 (LAP), 2000 WL 1290608, at *5 

(S.D.N.Y. Sept. 12, 2000) {dismissing negligent misrepresentation claim) (quoting United Safety 

20 There are of course other legal defects in the Complaint, including (i) that only one paragraph of the entire 
Complaint alleges that MS & Co. made any representations actually received by CPH; (ii) that these representations 
were explicitly disclaimed in the Merger Agreement; (iii) that no facts are alleged to support the conclusory 
allegation that MS & Co. knew or had reason to know that Sunbeam's professionally audited financial reports were 
false and misleading; and (iv) that no facts are alleged to support the conclusory allegation that MS & Co. intended 
or believed that CPH, who retained its own expert advisors, would rely without verification on information provided 
by MS & Co. in the course of negotiating a multi-billion dollar corporate acquisition. Count IV fails as a matter of 
law for any of these independent reasons. 
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of Am., Inc. v. Consolidated Edison Co. of NY., Inc. , 213  A.D.2d 283, 286 (N.Y. App. Div. 

1995)). To the contrary, "there must be a showing that there was either actual privity of contract 

between the parties or a relationship so close as to approach that of privity."' Marcellus 

Constr. Co. v. Village of Broadalbin, 755 N.Y.S.2d 474, 475 (N.Y. App. Div. 2003) (quoting 

Prudential Ins. Co. of Am. v. Dewey, Ballantine, Bushby, Palmer & Wood, 80 N.Y.2d 377, 382 

(N.Y. 1992)); see also Butvin v. Doubleclick, Inc. , No. 99 Civ. 4727, 2000 WL 827673, at * 10  

(S.D.N.Y. June 26, 2000) ("a plaintiff may only recover for negligent misrepresentation where 

the defendant owes him a fiduciary duty"). 

The Complaint alleges no facts to meet this required element. Nor could it, since, as 

alleged in the Complaint, MS & Co.' s  client and CPH had a contentious business relationship, 

circumstances which cannot give rise to a negligent misrepresentation claim. Indeed, CPH was 

never MS & Co.'s client or even a shareholder of MS & Co. 's client. To the contrary, CPH 

always sat on the other side of the negotiating table from Sunbeam, MS & Co. 's client.21 MS & 

Co. was thus twice removed from CPH, in the context of an arms-length, across-the-table 

negotiation. And CPH itself was advised at all times by its own team of sophisticated experts, 

including its own financial advisors from Credit Swisse First Boston. (Merger Agmt. §§ 1 . 1 ,  

4. 1 1 .) Accordingly, the Complaint cannot state a negligent misrepresentation claim. See, e.g. , 

CS! Inv. Partners IL L.P. v. Cendant Corp., 2002 WL 925044, *9 (S.D.N.Y. Feb. 28, 2002) 

("Since APC alleges nothing more than ordinary arm's length negotiations, its negligent 

misrepresentation claims fails as a matter of law."). 

2 1 Indeed, Plaintiff's own Complaint shows how contentious the pre-acquisition negotiations were between 
Sunbeam and CPH. Paragraph 37 of the Complaint describes how, during an initial meeting, Sunbeam CEO Al 
Dunlap "cursed and ranted" at CPH representations and "stormed out" of the meeting. (Compl. 1! 37.) 
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B. Plaintiff Does Not Allege Reasonable Reliance. 

Like a claim for fraudulent misrepresentation, a claim of negligent misrepresentation 

requires a showing of reasonable reliance. See, e.g. , Dyncorp v. GTE, 215  F. Supp. 2d 308, 328 

(S.D.N.Y. 2002) ("In order to plead a claim for negligent misrepresentation, just as for fraud, a 

plaintiff must adequately plead reasonable reliance upon the alleged misrepresentations by the 

defendant.") (citing Heard v. City of N Y. ,  82 N.Y.2d 66, 74 (N.Y. 1 993)). As detailed above, 

there can be no such reliance in this case as a matter of law because there is no allegation that 

CPH ever sought to verify the accuracy of representations alleged to have been made by MS & 

Co, and because CPH in any event disclaimed those representations in the Merger Agreement. 

See Part III, supra. Accordingly, Count ill must be dismissed. 

VI. PLAINTIFF'S CONSPIRACY CLAIM (COUNT III) MUST BE DISMISSED. 

Plaintiffs conspiracy claim is makeweight and frivolous. Neither New York nor Florida 

recognize an independent tort for conspiracy. See, e.g. , American Baptist Churches of Metro 

N.Y. v. Galloway, 27 1 A.D.2d 92, 101 (N.Y. App. Div. 2000); Hoch v. Rissman, Weisberg, 

Barrett, 7 42 So. 2d 45 1 ,  460 (Fla. 5th DCA 1999). Thus, because Plaintiff states no other claim 

as a matter of law, its conspiracy claim is foreclosed. See, e.g. , Linden v. Lloyd 's Planning Serv. 

Inc. , 750 N.Y.S.2d 20, 2 1  (N.Y. App. Div. 2002) ("[S]ince plaintiff has no viable underlying 

claim for fraud or any other tort, her civil conspiracy claim was properly dismissed") (citing 

Alexander & Alexander of N Y., Inc. v. Fritzen, 503 N.E.2d 1 02, 103 (N.Y. 1986)). Even if 

Plaintiff could plead an actionable tort, moreover, the Complaint falls well short of pleading any 

facts to support a conspiracy claim.22 Accordingly, Count ill must be dismissed. 

22 To state a claim for conspiracy to defraud, plaintiff must allege "(l)  an agreement among two or more parties, (2) a 
common objective, (3) acts in furtherance of the objective and (4) knowledge [of the underlying fraud)." Filler, 247 F. Supp. 2d 
at 43 1 (internal quotation marks & citation omitted). The Complaint obviously fails in this regard. As demonstrated above, the 

(Continued . . .  ) 
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CONCLUSION 

For the reasons stated above, Plaintiffs Complaint should be dismissed in its entirety 

pursuant to Florida Rule of Civil Procedure l .061(a). Alternatively, Defendant is entitled to 

judgment on the pleadings pursuant to Florida Rule of Civil Procedure l . 140(c). 

Dated: June 25,  2003 Respectfully Submitted, 

222 Lake View Avenue - Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561)  659-7070 
Facsimile: (56 1 )  659-7368 

Thomas D. Yannucci, P.C 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 151h Street, N.W. 1 2th Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5993 

Attorneys for Defendant, 
Morgan Stanley & Co. Incorporated 

Complaint does not adequately plead a claim of actuai lmowiei:ige. Tnus, there is no allegation - nor could there be an 
allegation - of knowing participation. Similarly, there is no allegation that MS & Co. and Sunbeam insiders acted with common 
objective. To the contrary, the Complaint concedes that MS & Co. had nothing to gain from the transaction other than the 
collection of normal investment banking fees (Comp!. 1 66 )  and in fact put its own name and reputation on the line in the course 
of marketing the convertible notes (Id. 'IJ'IJ 47-52). That is hardly enough to plead a "common objective" with Al Dunlap, whose 
acknowledged aim was to "collect tens of millions of dollars for himself before the outside world could learn the truth of 
Sunbeam's phony 'turnaround. "' (Id. 'IJ 28.) 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COPY I ORIGINAL 
RECEIVED FOR Fl LI NG 

JUN 2 5 2003 

DOROTHY H. WILKEN 
CLERK OF CIRCUIT COURT 

CIRCUIT CIVIL DIVISION 

DEFENDANT'S MOTION TO STAY DISCOVERY 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), pursuant to Florida Rule 

of Civil Procedure 1.280( c ), moves for a protective order staying all discovery in this action until 

the Court has had an opportunity to rule on MS & Co.' s Motion to Dismiss Pursuant to Florida 

Rule of Civil Procedure 1.061 (forum non conveniens), and to rule on MS & Co.'s case 

dispositive Motion For Judgment on the Pleadings. The protective order sought in this motion is 

designed to protect MS & Co. - and non-party witnesses in this case - from the undue burden 

and unnecessary expense that would occur from allowing discovery to go forward in a case that 

is not even properly before this Court. 

PROCEDURAL HISTORY 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") filed this action on May 8, 2003, 

alleging that it was persuaded to sell its stake in the Coleman Company ("Coleman") to the 

Sunbeam Corporation ("Sunbeam') in reliance on false and misleading representations about 

Sunbeam's financial health. The only named defendant is MS & Co., who served as a financial 

advisor to Sunbeam for part of the deal and who played no role in auditing Sunbeam's financial 
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statements or making representations regarding Sunbeam's financial health. CPH has recently 

pursued identical claims in this Court against Arthur Anderson - Sunbeam's auditor-'-= ai1d 

settled those claims for an undisclosed sum. 

Immediately after filing its Complaint, Plaintiff served MS & Co. with notice to take 

depositions of ten individuals over a two week period starting July 10, 2003. (See May 9, 2003 

Notice of Taking Videotaped Deps. ("Notice of Deps.") (Ex. A).) Most of these individuals are 

New York residents; only one is an MS & Co. employee (and he works and lives in London); 

and only one is under the legai control of ivfS & Co: Plaintiff also serve<l l\1S & Co. with a 

blanket request for production of documents, containing sixty-one separate paragraphs many of 

which themselves contain two or three separate and independent requests. (See May 9, 2003 

Pl.'s 1st Request for Prod. of Docs. ("1st Request") (Ex. B).) These requests have nothing to do 

with Florida - to the contrary, all or substantially all of the requested documents are located in 

New York.1 

MS & Co. answered the Complaint on June 23, 2003. The Answer demonstrates that the 

Complaint fails to state any legally valid claims. The Complaint contains no factual allegation 

that CPH relied on any representation attributed to MS & Co. and the documents quoted in the 

Complaint foreclose such reliance as a matter of law. Moreover, MS & Co.'s affiliate lent and 

1 They are also redundant and abusive. See, e. g., id. ii 2 ("All documents reflecting all fees and expenses paid by 
Sunbeam to you, including without limitation all billing statements, invoices, time detail records, individual 
calendars, daily diaries (including electronic calendar programs), or other documents that describe or record the time 
spent, or expenses incurred (including back-up for any out-of-pocket expenses), by any Morgan Stanley personnel, 
or that describe or record any aspect of their activities concerning any services performed on behalf of, or 
concerning Sunbeam."); id. ii 29 ("All documents concerning the closing of the Subordinated Debenture Offering 
including without limitation all documents concerning the decision to close the Subordinated Debenture Offering."); 
id. ii 30 ("All documents concerning the Subordinated Debenture Offering."); id. ii 35 ("All documents concerning 
the Coleman Transaction."); id. ii 36 ("All documents concerning the Subordinated Debenture Offering."); id. ii 39 
("All documents concerning Coleman or CPH. "); id. ii 41 ("All documents concerning the events and matters that 
are the subject of the Complaint filed [in] this action."). 
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lost hundreds of millions of dollars to Sunbeam in the course of the Coleman transaction. Thus, 

rather than being complicit in the fraud alleged in the Complaint, the pleadings show that MS & 

Co. was itself a victim of that fraud. 

Simultaneously with this Motion to Stay Discovery, MS & Co. has filed its Motion to 

Dismiss Pursuant to Florida Rule of Civil Procedure 1.061 Or, In The Alternative, For Judgment 

On The Pleadings ("Motion to Dismiss"), which provides the Court with two substantial and 

independent grounds for disposing of Plaintiffs Complaint in its entirety. 

First, MS & Co. moves to dismiss on the ground of forum non conveniens pursuant to 

Florida Rule of Civil Procedure 1.061. Under Rule 1.061, CPH's lawsuit should proceed in New 

York - where the events and injuries it complains of allegedly occurred, where both parties are 

headquartered, and where the overwhelming majority of the witnesses and relevant documents 

are located. This strong preference for a New York forum is confirmed by the fact that this 

Court - or any other court adjudicating this controversy - will have to apply New York law to 

Plaintiffs claims. 

Second, MS & Co. moves for judgment on the pleadings pursuant to Florida Rule of 

Civil Procedure l.140(c). As set forth in detail in the Motion to Dismiss and Memorandum of 

Law filed in support thereof, Plaintiffs Complaint suffers from numerous legal defects and 

should be dismissed in its entirety for failure to state a legally valid Claim. 

DISCUSSION 

I. This Court Has Broad Discretion To Control The Timing And Sequence Of 
Discovery. 

Florida Rule of Civil Procedure 1.280( c) authorizes this Court to stay burdensome and 

ultimately wasteful discovery pending decision on dispositive motions. Rule 1.280( c) provides: 

WPB#566293. l 
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sought, and for good cause shown, the court in which the action is 
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pending may make any order to protect a party or person from 
annoyance, embarrassment, oppression, or undue burden or 
expense that justice requires . . . .  

Fla. R. Civ. P. l . 280 (c). Additionally, Florida Rule of Civil Procedure l .280(d) authorizes the 

Court, upon motion of one of the parties, to issue an order controlling the timing and sequence of 

discovery "for the convenience of parties and witnesses and in the interest of justice. " 

Together, Rule l .280(c) and Rule l .280(d) provide the court with broad discretion to 

impose a stay of discovery pending the determination of dispositive motions by the issuance of a 

protective order. See, e.g., Rasmussen v. South Fla. Blood Serv., Inc., 500 So. 2d 533, 535 (Fla. 

1987) ("The discovery rules . . .  confer broad discretion on the trial court to limit or prohibit 

discovery. "); SCI Funeral Servs. of Fla., Inc. v. Light, 811 So. 2d 796, 798 (Fla. 4th DCA 2002) 

("[T]he scope and limitation of discovery is within the broad discretion of the trial court. "). 

II. A Stay Of Discovery Is Particularly Appropriate Here Bec-ause-MS -& Co.�s Motion 
To Dismiss Raises Substantial Forum Non Conveniens Issues -And May Dispose of 
Plaintiff's Entire Action As A Matter Of Law. 

The requested stay of discovery pending resolution of MS & Co. 's Motion to Dismiss 

would best serve the interests of justice and judicial economy in this case because that Motion 

raises the serious threshold question whether - under Florida Rule of Civil Procedure 1.061 -

Florida is the even appropriate forum for resolution of Plaintiffs claims. 

Indeed, nothing compels this Court to oversee the discovery of a New York plaintiff 

against a New York defendant regarding a transaction that was based entirely in New York. And 

the oversight required here would be substantial. As stated above, Plaintiff here requests 

discovery from non-party witnesses over whom MS & Co. has no legal control and of potentially 

hundreds of thousands of documents, few of which have anything to do with the merits of 

Plaintiffs claims, and all (or substantially all) of which are located outside of Florida. (See 1st 

Request and Notice of Deps.) None of this discovery, of course, is relevant to the dispositive 
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questions now pending before this Court - i.e., whether this Court is the proper forum to 

resolve this New York-based controversy and/or whether the Complaint states any legally valid 

claim- either of which may dispose of this case in its entirety. 

Under these circumstances, a stay of the discovery sought by Plaintiff is warranted on a 

number of independent grounds: 

First, because this action should proceed - if at all - in New York, not Florida, this 

Court is not the proper forum for directing discovery on the merits of Plaintiffs claims. See, 

e.g., Gleneagle Ship Mgmt. Co. v. Leondakos, 602 So. 2d 1282, 1284 (Fla. 1992) (discovery 

conducted during pendency of motion to dismiss for lack of jurisdiction should not address 

merits of case and "should not be broad, onerous or expansive"); Church of Scientology of Cal., 

Inc. v. Cazares, 401 So. 2d 810, 810 (Fla. 2d DCA 1981) (authority of a trial court found to lack 

venue is limited to entry of an order dismissing or transferring the case). 

Second, it would impose an unnecessary burden and expense to require the parties to 

engage in extensive discovery prior to this Court's ruling on a motion that is likely to dispose of 

the entire case as a matter of law. See, e.g. , Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 

1367 (11th Cir. 1997) ("Facial challenges to the legal sufficiency of a claim or defense, such as a 

motion to dismiss based on failure to state a claim for relief, should . . . be resolved before 

discovery begins.") (emphasis added). 2 

2 Florida courts look to federal decisions for guidance in interpreting Florida's Rules of Civil Procedure. See, e.g., 
Gleneagle, 602 So. 2d at 1283-84; Smith v. Southern Baptist Hosp. of Fla., Inc. ,  564 So. 2d 1115, 1117 & n.2 (Fla. 
1st DCA 1990) (federal cases are "pertinent and highly persuasive" for construing Rule 1.280(c)). These federal 
decisions typically stay discovery in circumstances materially indistinguishable from this case - indeed, there 
appears to be no reported case of any jurisdiction questioning a trial court's broad discretion to limit discovery in 
the circumstances presented here. See, e.g., Enplanar, Inc. v. Marsh, 11 F.3d 1284, 1291 (5th Cir. 1994) 
("[Plaintiffs] cite to no authority, and we have found none, holding the district court has abused its discretion in 
denying merits-related discovery pending ruling on a motion for change of venue.") (emphasis added); Landry v. 

Air Line Pilots Ass 'n Int'/, 901 F.2d 404, 435-36 (5th Cir. 1990) (affirming stay of broad discovery not related to 
(Continued ... ) 
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Third, non-party witnesses should not be forced to retain counsel and appear for 

depositions before it is determined that there is some basis for this suit to proceed in this forum, 

if at all. See Chudasama, 123 F.3d at 1368 ("Allowing a case to proceed through the pretrial 

process with an invalid claim . . . .  does nothing but waste the resources of the litigants in the 

action before the court, delay resolution of disputes between other litigants, squander scarce 

judicial resources, and damage the integrity and the public's perception of the . . . judicial 

system."). 

Fourth, the discovery sought here imposes the sort of "undue burden or expense" for 

which "justice requires" a temporary stay under Rule l .280(c). Plaintiff has indiscriminately 

demanded every scrap of information from "Morgan Stanley" - defined broadly to include all 

subsidiaries, divisions, predecessors, successors, and representatives - that even tangentially 

relates to claims alleged in the Complaint. This information would come in the form of 

hardcopy files, electronic servers, computer hard drives, and electronic mail, among other 

sources, and could generate hundreds of thousands of documents from multiple facilities. It is 

hard to imagine a more burdensome or unnecessary request at this stage of the litigation. 

dispositive motion); Transunion Corp. v. PepsiCo, Inc., 811 F.2d 127, 130 (2d Cir. 1987) (affirming stay of 
discovery pending decision on motion to dismiss for forum non conveniens); Spencer Trask Software & Info. Servs. , 
L.L. C. v. RPost Int'! Ltd., 206 F.R.D. 367, 368 (S.D.N.Y. 2002) ("[S]tay of discovery should be granted where 
motion to dismiss 'is potentially dispositive, and appears to be not unfounded in the law.'") (emphasis added) 
(quoting Gandler v. Nazarov, No. 94 Civ. 2272 (CSR), 1994 WL 702004, at *4 (S.D.N.Y. Dec. 14, 1994)); Johnson 
v. New York Univ. School of Educ., 205 F.R.D. 433, 434 (S.D.N.Y. 2002) (granting stay where "defendant's motion 
to dismiss is potentially dispositive and does not appear to be unfounded in the law") (emphasis added); Chavous 
v. D.C. Fin. Responsibility & Mgmt Assistance Auth., 201 F.R.D. 1, 2 (D.D.C. 2001) ("It is well settled that 
discovery is generally considered inappropriate while a motion that would be thoroughly dispositive of the claims 
in the Complaint is pending.") (internal quotation & citation omitted; emphasis added); Anti-Monopoly, Inc. v. 
Hasbro, Inc., No. 94 Civ. 2120 (LMM), 1996 WL 101277, at *3 (S.D.N.Y. March 7, 1996) (granting stay on the 
ground that discovery "will be totally unnecessary if [Defendant's] motion for judgment on the pleadings ... is 
granted'') (emphasis added). 
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Finally, Plaintiff will not be prejudiced if discovery is postponed. The question whether 

the Plaintiff states any legally valid claims is a pure question of law - no factual development 

can assist the Court in making that determination. Nor do any of Plaintiffs discovery requests 

pertain to whether this Court is a proper forum for this suit. At bottom, Plaintiff has filed suit in 

a foreign jurisdiction with no connection to the underlying claim and now seeks to have 

discovery directed by a foreign court against a foreign defendant and non-party witnesses. The 

interests of justice, judicial economy, fundamental fairness and common sense require that such 

discovery be stayed prior to a ruling on whether this case even belongs in Florida and/or whether 

this case presents any legally valid claims. 

CONCLUSION 

Staying discovery pending resolution of MS & Co.'s Motion to Dismiss best serves the 

interest of justice and judicial economy. MS & Co.'s Motion to Dismiss will allow the Court to 

dispose of Plaintiffs entire action with no additional expenditure of resources by the parties. 

Compared to the burden of discovery, especially for non-party and non-resident witnesses, 

Plaintiff will suffer no cognizable injury from allowing the Court to determine whether the 

Florida courts are a proper forum for this case before discovery commences. Allowing discovery 

to go forward, however - before the forum issue has been determined and the legal sufficiency 

of Plaintiffs Complaint has been established- would be wasteful, burdensome, and prejudicial. 

For these reasons, Defendant MS & Co. respectfully requests that this Court enter an 

order staying all discovery pending the Court's rulings on MS & Co.'s Motion to Dismiss. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express to all counsel of record on the attached service list on thisd�ay of June, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5993 

COUNSEL FOR DEFENDANT 
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CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji o@carltonfields.com 
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JOSE H !ANNO, JR. 
Florida Bar No: 655351 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS INC., ) CA 0 0 5 0 4 5  AI Case No. ---....-...,..,.....� ) 

Plaintiff, ) 
) 

DOROTHY �w+c����i 
cbT��u�f g��\Lt.g\V\SION 

� ) 
) 

MORGAN STANLEY & CO., INC., ) 
) 

Defendant. ) · 
) 

MAY 0 S Z0"..3 

COPY f ORlGINAL 

RECElVED FOR flLlf'K 

������-��-���-� 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Morgan Stanley & Co., Inc. 
I 585 Broadway 
New York, NY l 0036 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc., will take the 

depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil 

Procedure 1.310 on the dates and at the times set forth below: 

John Tyree 
Robert Kitts 
Alexandre Fuchs 
Lawrence Bornstein 
Mark Brockelman_ 
Dennis Pastrana 
Richard Goud.is 
David Fannin 
Albert Dunlap 
Deborah MacDonald 

July 10-11. 2003 at 9:00 a.m. 
July 14-15, 2003 at 9:00 a.m. 
July 16-17, 2003 at 9:00 a.m. 
July 21, 2003 at 9:00 a.m. 
July 23, 2003 at 9:00 a.m. 
July 28, 2003 at 9:00 a.m. 
July 30, 2003 at 9:00 a.m. 
August 4, 2003 at 9:00 a.m. 
August 11, 2003 at 9:00 a.m. 
August 18, 2003 at 9:00 a.m. 

The depositions will be recorded by videotape and stenographic means at the offices of 

Searcy Denney Scarola Barnhart & Shipley, P.C., 2139PalmBeach Lakes Blvd., West Palm Beach, 

Florida. The deposition will be taken before a person authorized to administer oaths and will 

continue day to day until completed. 

EXHIBIT 

MAY-12-2003 10:07 
97% .. ______ ,
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Th� videotape operator will be Esquire Deposition Services at 515 West Flagler Drive. Suite 

P-200, West Palm Beach, FL 33401. 

Jerold S. Solovy 
Ronald L. Marmer 

Robert T. Markowski 

Deirdre E. Connell 
JENN.ER. & BLOCK., LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(312) 222-9350 

MAY-12-2003 10:07 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
One oflts Attorneys 

Jack Scarola 

SEAJlCY DENNEY SCAROLA BARNHART 
& SHrPtEY P.A. 

2139 Palm Beach Lakes Blvd 
West Palm Beach, Florida 33409 
(56 1) 686-6300 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V, 

MORGAN STANLEY & CO., INC., 

Defendant. 

CaseNo. CA 005045 AI 

DOROTHY H. WILKEN · CLERK OF CIRCUIT COURT CIRCUIT CIVIL DIVISION 

MAY 0 9 2003 

COPY I ORIGINAL 

PLAINTIFF'S FlRST REQUEST FOR PROnuNI�&'�fl?of{5l&\[J1r�G 

@004/015 

Plaintiff Coleman (Parent) Holdings, Inc. ("CPH" or "Plaintiff'), by its attorneys 

Searcy Denney Scarola Barnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its First 

Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan 

Stanley" or "Defendant"), and requests responses and the production of documents at the office of 

Searcy Denney Scarola Barnhart & Shipley P.A., 2139PalmBeachLal<:es Blvd., West Palm Beach, 

Florida, within the time provided by Florida Rule of Civil Procedure 1.350(b ). 

DEFINITIONS 

l. "Arbitrations"means AlbertJ, Dynlap and Sunbeam Corporatjon, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation. No. 32 160 00091 99 (AAA). 

2. "Coleman" means the Coleman Company, Inc. or any of its present and 

former officers, directors, employees, represent:atives, agents, and all other persons acting or 

purporting to act on its behalf. 

EXHIBIT 

MA'r'-12-2003 10:07 
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3. "CPH" means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings, Co. Inc., or any of their present and former officers, directors, 

employees, representatives, agents, and all other persons acting or pwporting to act on their behalf. 

4. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agteements. 

5. "Communication" means the transmittal of information by letter, 

memorandum, facsimile, orally, or otherwise. 

6. "Concerning" means reflecting, relating to, referring to, describing, 

evidencing, or constituting. 

7. "Documents" means documents whether fixed in tangible medium or 

electronically stored. The word "documents" shall include, by way of example and not by way of 

limitation, all of the following: papers, correspondence, trade letters , envelopes, memoranda, 

telegrams, cables, notes, messages, repons, srudies, press releases, comparisons, books, accounts, 

checks, · audio and video recordings and transcriptions thereof, pleadings, testimony, articles, 

bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, 

desk calendars, pocket calendars, lists, logs� publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or proposed 

contracts or agreements, memoranda of understanding, letters of intent, computer tapes, computer 

drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other fonn of communication or 

information is recorded. or reproduced, together with all notations on any of the foregoing, all 

-2-
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originals, file copies, or other unique copies of the foregoing, and all versions or drafts thereof, 

whether used or not. 

8. "February27, 1998Agreements"means (a) the Agreement and Plan ofMerger 

dated as ofFebruary27, 1998 among Sunbeam Corp., Laser Acquisi tion Corp., CLN Holdings, Inc. 

and Coleman (Parent} Holdings Inc. and (b) the Agreement and Plan of Merger dated as off ebruary 

27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The Coleman Company, Inc. 

9. "Financial Statements" means, without limitation, balance sheets, statements 

of income, earnings, retained earnings, sources and applications of funds, cash flow projections, 

notes to each such statements, or any other notes which pertain to the past or present financial 

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim 

or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

10. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management L.P .. et al. v. Sunbeam Comoration. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-MiddJebrooks (S.D. Fla.); Krim v. Dunlan. et al., No. 

CL983168AD(151aJud. Cir., Fla.); Stapleton v. Sunbeam Corp .. eta!., No. 98-1676-Civ.-King (S.D. 

Fla.); Sunbeam Com. v. prjcewe.terhouseCoopers LLP, No. CL005444AN (151ll Jud. Cir., Fla.); m 

re Sunbeam Cow,, Inc., No. 01-40291 (AJG) (Ban.kr. S.D.N.Y.) and any adversary proceedings 

therein; SEC v. Dµplap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital 

Management LLC v. Arthur ,Andersen LLP, No. BC257 l 77 (L.A. Cty., CA); and Coleman (Parent) 

Holdings Inc. v . .Arthur Andersen LLP. etal,, No. CA Ol-06062AN (1510 Jud. Cir .• Fla). 

11. . .  Morgan Stanley" means Morgan Stanley & Co., Inc. or any of its 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agentS, attorneys, accountants, advisors, or all other persons acting or pu:rponing to act on its behalf. 

-3-
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12. "SEC Administrative Proceedings" means In the Matter of Sunbeam Corn., 

SEC Administrative Proceeding File. No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 

13. "SEC" means the Securities and Exchange Commission. 

14. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

15. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

16. "Sunbeam" means Sunbeam Corporation, or any ofits subsidiaries, divisions, 

affiliates, predecessors, successors, present and former employees, representatives, agents, and all 

other persons acting or purporting to act on its behalf. 

17. "You" or "Your" means Morgan Stanley & Co., Inc. and/or any of its 

subsidiaries, divisions, predecessors, successors, present or former employees, representatives, 

agents, attorneys, accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. Documents consisting ofitems previouslyproduced in the Litigations, 

Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be produced in 

Bates number order. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

-4-
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3. The relevant period, unless other.vise indicated, shall be from January 1, 

1997 through the date of trial of this matter, and shall include all documents and infonnation 

which relate in whole· or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that your 

responses are incomplete or inc orrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work· 

product protection for all or any portion of a document, you shall provide a privilege log chat 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

5. The following rules of construction apply: 

a) The connectives "and" and "or" shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope 

of .the discovery requests all· responses that might otherwise be 

outside of their scope; 

b) The tenn "including" shall be construed to mean "without limitation"; 

and 

c) The use of the singular form of any word includes the plural and vice 

versa. 

DOCUMENTS REQUESTED 

1. All documents conceroing your efforts to have Sunbeam retain or maintain 

your investment banking and/or securities undeJ.Writing services. 

2. All documents reflecting all fees and expenses paid by Sunbeam to you, 

including without limitation all billing statements, invoices, time detail records, individual calendars, 

-5-
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daily diaries (including electronic calendar programs), or other documents that describe or record 

the time spent, or expenses incurred (inc luding back-up for any out-of-pocket expenses), by any 

Morgan Stanley personnel, or that describe or record any aspect of their activities concerning any 

services performed on behalf of, or concerning, Sunbeam. 

3. All docwne:nts concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf in l 997 or 1998. 

4. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf in 1997 or 1998. 

S. All documents concerning your attempts in 1997 or 1998 to locate someone 

to purchase or otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or 

securities,.or otherwise. 

6. All documents concerning your attempts in 1997 or 1998 to locate companies 

for Sunbeam to purchase or otherwise acquire, whether through merger, purchase, transfer of assets 

or securities, or otherwise. 

7. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

8. All documents concerning the closing of the Coleman Transaction, including 

without limitation all documents concerning the decision to close the Coleman Transaction. 

9. All documents concerning the meetings of Sunbeam's Board of Directors in 

1997 and 1998. 

10. All documents concerning any discussion, promise, agreement, or plan to have 

research analysts, whether ornot at Morgan Stanley, provide coverage for Sunbeam or any ofits debt 

or equity securities. 

-6-
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11. All documents used, analyzed, consulted. or prepared by any Morgan Stanley 

research analyst, including without limitation Andrew Conway, James Donner, Jake Foley, and 

Karen Eltrich, concerning Sunbeam. 

12. All documenis concerning communications between or among you, Sunbeam, 

and Wall Street analysts concerning Sunbeam or the Coleman Transaction. 

13. All documents concerning any valuation of Sunbeam or Sunbeam securities. 

14. All documents concerning the stock market's valuation ofSWlbeam securities, 

including without limitation documents describing or analyzing the increase or decline in the market 

price of Sunbeam stock in the period from and including July 1, 1996 through and including 

December 31, 1998. 

15. All documents concerning any valuation of Coleman or Coleman securities. 

16. All documents concerning synergies that might be achieved from a business 

combination of Sunbeam and Coleman. 

17. All documents concerning Sunbeam's financial statements and/or restated 

financial statements. 

18. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from SSOO million to $750 million. 

19. All documents concerning any draft or executed 0comfort letters" requested 

by you or provided to you in connection with the Subordinated Debenture Offering. 

20. All documents concerning the sale of, or your attempts to sell, Subordinated 

Debentures, including without limitation documents conceming road shows, ccm.n.lUnications with 

potential investors, or communications with or among Morgan Stanley's sales personnel. 

MAY-12-2003 10:09 

21. All documents concerning the pricing of the Subordinated Debentures. 

-7-
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22. All documents concerning the converSion features of the Subordinated 

Debentures. 

Debenrures. 

23. All documents concerning the "book of demand" for the Subordinated 

24. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press, including without limitation documents concerning Lawrence Bornstein 

and/or John Tyree. 

1998. 

2 S. All documents concerning your communications with Sunbeam on March 18, 

26. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

J998. 

27. All documents concerning your communications with Sunbeam on March 24, 

28. All documents concerning Sunbeam's first quarter 1998 sales and/or earnings. 

29. All docoments concerning the closing of the Subordinated Debenture Offering 

including without limitation all documents conceming the decision to close the Subordinated 

Debenture Offering. 

30. All documents concerning the Subordinated Debenture Offering. 

31. All documents concerning any work or services you performed for or on 

behalf of Sunbeam in 1997 or 1998, regardless of whether you were compensated for that work. 

32. All documents concerning press releases issued by Sunbeam on October 23, 

1997, March 19, 1998, April 3, 1998, May 9, 1998, June l5, 1998, June 25, 1998, June 30, 1998, 

October 20, 1998, and November 12, 1998. 

-8-
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33. All documents concerning the statements contained in the press releases 

issued by Swibeam on October 23, 1997, March 19, 1998, April 3, 1998, May 9, 1998, June JS, 

1998, June 25, 1998, June 30, 1998, October20, 1998, and November 12, 1998. 

34. All documents concerning communications relating to Sunbeam, Coleman, 

or CPR, including without limitation internal communications within Morgan Stanley or 

communications between or among Morgan Stanley and Sunbeam; Slcadden, Alps, Slate, Meagher 

& Flom LLP; Coopers & Lybrand LLP; Llama Company; Arthur Andersen LLP; Sard Verbinnen 

& Co., Inc.; Hill & Knowlton, Inc.; The Coleman Comp�y, Inc.; Credit Suisse First Boston; 

Coleman ('Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc.; Wachtell Lipton, Rosen & 

Katz; Davis Polk & Wardwell; or any other person or company, and/or any of their respective 

employees, agents, or representatives. 

35. All documents concerning the Coleman Transaction. 

36. All documents concerning the Subordinated Debenture Offering. 

37. All documents concerning Albext Dunlap and/or Russell Kersh. 

38. All documents concerning the Scott Paper Company. 

39. All documents concerning Coleman or CPH. 

40. All documents concerning MacAndrews & Forbes Holdings, Inc. with respect 

to Sunbeam, Coleman, or CPH. 

41. AU documentS concerning the events and matters that are the subject of the 

Complaint filed this action. 

42. Organizational charts, memoranda, or similar documents that describe the 

business organizational structure and the administrative, managemen t, and reporting structure of 

Morgan Stanley from and including January l, 1997 through and including December 31, 1998. 

-9-
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43. All documents concerning Morgan Stanley's policies, procedures, manuals, 

guidelines, reference materials, or checklists that were in effect from and including January l, 1997 

through and including December 31, 1998 for the peiformance of due diligence, including without 

limitation due diligence performed in connection with underwriting the sale of equity or debt 

securities. 

44. All documents concerning employment contracts, performance evaluations, 

and/or personnel files {including without limitation any documents that describe or discuss the 

training, experience, competence, and accomplishments) of all Morgan Stanley personnel who 

perfonned services for or on behalf of Sunbeam in 1997 or 1998. 

45. All documents concerning Morgan Stanley's performance evaluation criteria 

or guidelines in effect from and including January 1, 1997 through and including December 3 I, 

1998. 

46. All documents concerning Morgan Stanley's compensation criteria or 

guidelines in effect from and including January 1, 1997 through and including December 31, 1998. 

4 7. All marketing or other promotional material prepared or used by, or on behalf 

of, Morgan Stanley concerning investment banking or securities underwriting services that were 

created or used at any time from and including January 1, 1997 through and including December 31, 

1998. 

48. All of your document retention or document destruction policies or procedures 

or similar procedures for the back-up or deletion of electronic or hard copy documents of any kind 

for any time during 1997 through the present, including without limitation any amendmentS to any 

such policies or procedures, schedules or related documents, and any memoranda or other 

instructions communicated to your employees concerning the obligation and procedures to be 
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utilized to preserve all relevant documents, including without limitation evidence concerning the 

Litigations, the Arbitrations, and the SEC Administrative Proceedings. 

49. All documents you have provided or produced to any party (whether 

voluntarily or in response to a document request, subpoena duces tecum, or other process served on 

you) in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including 

without limitation any reports, communications, filings, testimony, legal memoranda, statements, 

or other documents submitted to the Securities & Exchange Commission or any other party). 

50. All documents you have provided to the SEC, the Attorney General of New 

Yorlc, or any other governmental or regulato.ry body concerning Sunbeam. 

5 1 .  All documents you have received from the SEC, the Attorney General ofNew 

York, or any other governmental or regulatory body concerning Sunbeam. 

52. All discovery requests or subpoenas served on you in any of the Litigations, 

the Arbitrations, or the SEC Administrative Proceedings. 

53. All responses and/or objections that you provided or produced in response to 

a discovery request or subpoena served on you in any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

54. All communications concerning anydiscovery request or subpoena served on 

you in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

55. All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings 

concerning any discovery request, subpoena, or other process in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 
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MAY-12-2003 1 0 : 10 
P . 14 

16div-003503



o 5 I 12i 2 O O 3 1 1  11 F A X  � U l :J / U  l :J  

56.  All privilege logs you prepared in any of the Litigations, the Arbitrations, or 

the SEC Administrative Proceedings with respect to documents that you withheld from production 

in response to any document requests, subpoenas duces tecum, or other process. 

57. All transcripts of and exhibits to any depositions, recorded statements, or 

affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

58. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process sexved by you or any other party) concerning Sunbeam. 

59. All document requests, subpoenas duces tecum, interrogatories, requests for 

admission, responses, or objections that you served on, or received from, any party, third party or 

non-party in In re Sunbeam Coro .• Inc., No. 0 1 -40291 (AJG) (Banlcr. S.D.N.Y.)and any adversary 

proceedings therein. 

60. All transcripts of any hearings held in connection with the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

6 1 .  All affidavits, declarations, or other testimonial statements filed or submitted 

in connection with any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 6061 1 
(3 1 2) 222-9350 

MAY- 1 2-2003 10 : 10 

COLEMAN (PAR.ENT) HOIDINGS INC. 

By:......,,====:--77 2 "'  :J-· J (- ""­
One ofitS Attorneys 

Jack Scarola 
SEARCY DENNEY SCAR.OLA BARNHART 

& SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(56 1) 686-6300 
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MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiffs, 

vs. 

MACANDREWS & FORBES HOLDINGS 
INC, and COLEMAN (PARENT) 
HOLDINGS INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

SUBPOENA DUCES TECUM WITHOUT DEPOSITION 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Bank of America National Trust and Savings Association 
625 N. Flagler Drive 
West Palm Beach, FL 33401 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 
P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on or before 30 days 
fro in the date of this subpoena: 

SEE ATTACHMENT A 
and to have with you at that time and place the following: 

Duces Tecum: SEE ATTACHMENT A 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 

SDT Without Deposition 

These items will be inspected and may be copied at that time. You will not be required to 

surrender the original items. You may comply with this subpoena by providing legible copies of 

the items to be produced to the attorney whose name appears on this subpoena on or before the 

scheduled date of production. You may condition the preparation of the copies upon the 

payment in advance of the reasonable cost of preparation. You may mail or deliver the copies to 

the attorney whose name appears on this subpoena and thereby eliminate your appearance at the 

time and place specified above. You have the right to object to the production pursuant to this 

subpoena at any time before production by giving written notice to the attorney whose name 

appears on this subpoena. THIS WILL NOT BE A DEPOSITION. NO TESTIMONY 

WILL BE TAKEN. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 

3) Object to this subpoena, 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this subpoena as directed. 

DATED this __ C£_�_1 __ day of_"_u_L_,�+---' 2003. 

Se cy Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Defendants 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

CERTIFICATION OF RESPONSE TO 
SUBPOENA DUCES TECUM WITHOUT DEPOSITION 

STATE OF FLORIDA 
COUNTY OF -------

The undersigned, as custodian of records for Bank of America National Trust and 

Savings Association, certifies that the attached documents consisting of __ pages represents a 

true copy of all items within my possession, custody or control which are described in the 

Subpoena Duces Tecum Without Deposition served on me in the above styled action and each 

page is numbered by me for identification. Production is complete and has been numbered by the 

custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this _____ day of __ _ 

___ , 20_, who: 

[ ] is personally known to me; or 

[ ] has produced ______ as identification; and who: 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

[ ] did or 

[ ] did not, take an oath, 

and who executed the foregoing certification, and who acknowledged the foregoing certification 

to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 

SDT Without Deposition 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 
BANK OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIATION 

You are hereby requested to produce the following documents pursuant to the definitions 

and instructions contained herein: 

DOCUMENTS REOUESTED 

1. All documents concerning synergies that might be achieved from a 

business combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any 

combination thereof. 

2. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signature Brands with Sunbeam, including, but not limited to, studies, reports, 

analyses, evaluations, projections, estimates, comments, or other work, performed by Coopers & 

Lybrand, Morgan Stanley, MSSF, Bank of America, or First Union. 

3. All documents concerning any evaluation or assessment of the Bank 

Facilities, either prior to or after March 31, 1998, by you or any of the Lenders, including, but not 

limited to, any credit review or portfolio review, credit review sheets, call reports, contact 

reports, credit approval forms, portfolio forms, credit risk reviews, and covenant compliance 

reports. 

4. All communications by artd among the Lenders concerning the Credit 

Agreement, the Bank Facilities, Sunbeam, Coleman, or the Coleman Transaction. 

5. All documents concerning the Lenders' plans or efforts to syndicate or sell 

off any portion of the Lenders' Commitments, as reflected in Schedule 2.01 of the Credit 

Agreement, including, but not limited to, information packages provided to potential lenders, 

lists or designations of potential lenders, communications with potential lenders, expressions of 
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interest and/or commitment made by any potential lender, and/or presentations or handouts used 

at lender group meetings. 

6. All documents concerning Sunbeam's intention to draw down any portion 

of the Credit Agreement, specifically including, but not limited to, any and all written Borrowing 

Requests. 

7. All documents concerning whether or not you or any of the Lenders 

considered exercising their right to terminate service under the Credit Agreement following any 

material adverse change in the financial status of Sunbeam. 

8. All documents concerning any offer to buy Reorganized Sunbeam, or the 

sale, or possible sale of Reorganized Sunbeam or any subsidiary or material group of assets 

thereof. 

9. All documents concerning your efforts to have Sunbeam retain or maintain 

your lending services both prior to and after the closing of the Bank Facilities. 

10. All documents reflecting all fees and expenses paid by Sunbeam to you 

including, but not limited to, any Documentation Agent (as defined in the Credit Agreement) fee 

and any other fee related to the Credit Agreement. 

11. All documents concerning the Bank Facilities, including, but not limited 

to, the sources and uses of the Bank Facilities, the decision to close the Bank Facilities, and the 

closing of the Bank Facilities. 

12. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

13. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

-2-
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14. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

15. All documents concerning the closing of the Coleman Transaction, 

including, without limitation, all documents concerning the decision to close the Coleman 

Transaction. 

securities. 

16. All documents concerning the meetings of Sunbeam's Board of Directors. 

17. All documents concerning any valuation of Sunbeam or Sunbeam 

18. All documents concerning the stock market's valuation of Sunbeam 

securities, including, without limitation, documents describing or analyzing the increase or 

decline in the market price of Sunbeam stock in any portion of the period from and including 

July 1, 1996 through and including December 31, 1998. 

19. All documents concerning your role as Documentation Agent for the 

Credit Agreement or Bank Facilities. 

20. All documents concerning your April 28, 1998 meeting with Sunbeam, · 

First Union, MSSF and/or Morgan Stanley, including, but not limited to, all notes taken of or 

during the meeting and documents memorializing, describing, or referring to the meeting. 

21. All documents concerning any amendment to the Credit Agreement, 

including, but not limited to, the April 1998, June 1998, and July 1998 amendments. Your 

response should include, but is not limited to, all documents concerning the reasons for the 

amendments. 

22. All documents concerning your meetings with Sunbeam, First Union, 

MSSF and/or Morgan Stanley at which the topics of Sunbeam or the Bank Facilities were 

-3-
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discussed including, but not limited to, all notes taken of or during the meeting and documents 

concerning the meeting. Your response should include documents from the period after the Bank 

Facilities closed on March 31, 1998. 

23. All documents concerning the lien placed by you and/or MSSF and First 

Union on Coleman stock owned by Sunbeam, including, but not limited to, documents 

concerning the reason or decision to seek the lien. 

24. All documents concerning the collateral for the Bank Facilities, including, 

but not limited to, all documents evaluating or assessing the value of that collateral. 

25. All documents concerning the settlement agreement between CPH and 

Sunbeam dated August 12, 1998. 

26. All documents concerning any write-off or loss reserve you have taken 

against the Bank Facilities. 

27. All documents concerning your rating of the Bank Facilities and any 

change made to that rating. 

28. All documents concerning any distribution you received as part of 

Sunbeam's bankruptcy reorganization plan, including, but not limited to, the value of the 

Sunbeam stock you received, and all documents evaluating or assessing the value of that 

distribution. 

29. All documents concerning Sunbeam's decision to file for bankruptcy. 

30. All documents concerning Sunbeam's plan of reorganization. 

31. All documents concerning any settlement or compromise reached with the 

Official Committee of Unsecured Creditors of Sunbeam Corporation. 

-4-
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securities. 

32. All documents concerning any valuation of Coleman or Coleman 

33. All documents concerning Sunbeam's or Coleman's financial statements 

and/or Sunbeam's restated financial statements. 

34. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

35. All documents concerning the decrease in the amount of the Bank 

Facilities from $2.0 billion to $1.7 billion. 

36. All documents concerning any draft or executed "comfort letters" prepared 

in connection with the Subordinated Debenture Offering. 

3 7. All documents concerning the sale of Subordinated Debentures, including, 

without limitation, documents concerning road shows, communications with potential investors, 

or communications with or among Morgan Stanley's sales personnel. 

38. All documents concerning the Subordinated Debenture Offering, 

including, but not limited to the pricing, conversion features, and/or "book of demand" for the 

Subordinated Debentures. 

39. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press, including, without limitation, documents concerning Lawrence Bornstein 

and/or John Tyree. 

40. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

earnings. 

41. All documents conceining Sunbeam's first quarter 1998 sales and/or 
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42. All documents concerning the closing of the Subordinated Debenture 

Offering including, without limitation, all documents concerning the decision to close the 

Subordinated Debenture Offering. 

43. All documents concerning any press releases or any statement contained in 

any press release by Sunbeam bearing the following dates or issued on or about October 23, 

1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998, 

October 20, 1998, or November 12, 1998. 

44. All documents concerning communications relating to Sunbeam, 

Coleman, or CPH, concerning the subject of the Coleman Transaction or the Bank Facility, 

including, without limitation, internal communications within Bank of America or 

communications between or among Bank of America and Sunbeam; Skadden, Arps, Slate, 

Meagher & Flom LLP; Coopers & Lybrand; Llama Company; Arthur Andersen LLP; Sard 

Verbinnen & Co., Inc. ; Hill & Knowlton, Inc.; Coleman; Credit Suisse First Boston; CPH; 

Mafco.; Wachtell Lipton, Rosen & Katz; Davis Polk & Wardwell; or any other person or 

company, and/or any of their respective employees, agents, or representatives. 

45. All documents concerning any inquiry from, or any communication 

between or among you and any Sunbeam investor, potential investor, securities or financial 

analyst, or rating agency relating to Sunbeam. 

46. All documents concerning any meeting between and among you, 

Sunbeam, Arthur Andersen, Coopers & Lybrand, Morgan Stanley, MSSF, First Union, Coleman, 

First Alert, or Signature Brands related to the 1998 acquisitions, the integration of the 

acquisitions, including, but not limited to, documents prepared for, disseminated at, utilized 

during, or prepared after such meetings. 
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· 47. All documents concerning the Coleman Transaction. 

48. All documents concerning Albert Dunlap and/or Russell Kersh. 

49. Organizational charts, memoranda, or similar documents that describe the 

business organizational structure and the administrative, management, and reporting structure of 

Bank of America from and including January 1, 1997 through and including December 31, 1998. 

50. All documents concerning Bank of America's policies, procedures, 

manuals, guidelines, reference materials, or checklists that were in effect during any period from 

and including January 1, 1997 through and including December 31, 1998 for the performance of 

due diligence, including, without limitation, due diligence performed in connection with 

underwriting credit facilities. 

51. All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destruction, back-up or deletion of 

documents of any kind, including electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitation, any amendment to any such 

policies or procedures, schedules or related documents, any and all records concerning adherence 

to and failure to adhere to or abide by any such policies or procedures, and any memoranda or 

other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, including without limitation evidence concerning the Litigations, the Arbitrations, 

and the SEC Administrative Proceedings. 

52. All documents or other information you have provided or produced to any 

party (whether voluntarily or in response to document requests, subpoena duces tecum, 

interrogatories, requests for admission, or other requests for information and/or documents) in 

any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including, 
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without limitation, any reports, communications, filings, testimony, l�gal memoranda, 

statements, or other documents submitted to the Securities & Exchange Commission or any other 

party). Your response should include: 

a. All discovery requests, subpoenas duces tecum, interrogatories, or 

requests for admissions served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; 

b. All responses and/or objections that you provided or produced in 

response to any discovery request, subpoena duces tecum, interrogatories, 

or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; and 

c. All privilege logs you prepared in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings with respect to 

documents that you withheld from production in response to any document 

requests, subpoenas duces tecum, or other request for information and/or 

documents. 

53. All communications concerning any discovery request, subpoena duces 

tecum, interrogatories, or requests for admission served on you in any of the Litigations, the 

Arbitrations,' or the SEC Administrative Proceedings. 

54. All documents you have provided to or received from the SEC, the 

Attorney General of New York, or any other governmental or regulatory body concerning 

Sunbeam or the Coleman Transaction. 

-8-
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55. All motions, memoranda, briefs, rulings, orders, or transcripts of any 

proceeding concerning any discovery request, subpoena, or other request for information and/or 

documents in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

56. All transcripts of and exhibits to any depositions, recorded statements, 

affidavits or hearings held in connection with any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

57. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam or the 

Coleman Transaction. 

58. All affidavits, declarations, or other testimonial statements filed or 

submitted in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

DEFINITIONS 

1. "Arbitrations" means Albert J. Dunlap and Sunbeam Corporation, No. 32 

160 00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 

(AAA). 

2. "Bank Facility" means the Credit Agreement, including amendments, and 

all funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to the 

Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit 

Facility. 

3. "Bank of America" means Bank of America National Trust and Savings 

Association and any of its subsidiaries, divisions, affiliates, predecessors, successors, joint 
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ventures, present and former officers, directors, employees, representatives, and agents, and all 

other persons acting or purporting to act on its behalf. 

4. "Borrowing Request" means any request by Sunbeam for a Borrowing in 

accordance with Section 2.03 of the Credit Agreement. 

5. "Coleman" means The Coleman Company, Inc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

6. "CPH" means Coleman (Parent) Holdings Inc. , Coleman Worldwide 

Corporation, CLN Holdings Inc., and any of their predecessors, successors, subsidiaries, and 

present and former officers, directors, and employees. 

7. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

8. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or 

otherwise. 

9. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

10. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterhouseCoopers LLP), and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former partners, employees, representatives, and agents. 

11. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union, and Bank of America, as Lenders, dated 

March 30, 1998 and all amendments thereto. 

-10-
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12. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

13. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp. , CLN 

Holdings Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger 

dated as of February 27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The 

Coleman Company, Inc. 
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14. "Financial Statements" means, without limitation, balance sheets, 

statements of income, earnings, retained earnings, sources and applications of funds, cash flow 

projections, notes to each such statements, or any other notes which pertain to the past or present 

financial condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether 

final, interim or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

15. "First Alert" means First Alert, Inc., and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. "First Union" means First Union National Bank (now known as Wachovia 

Bank, National Association) and any of its predecessors, successors, affiliates, subsidiaries, and 

present and former officers, directors, employees, representatives, and agents. 

17. "Lenders" means the entities listed on Schedule 2.01 of the Credit 

Agreement under the heading "Lenders" and any other Person that shall have become a party to 

the Credit Agreement as a Lender pursuant to an assignment and acceptance. 

18. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Corporation. et 

al., .98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et 

al., No. CL983168AD (15th Jud. Cir., Fla.); Stapleton v. Sunbeam Corp .. et al., No. 98-1676-

Civ.-King (S.D. Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th 

Jud. Cir., Fla.); In re Sunbeam Corp., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and every 

adversary proceeding therein; SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 
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Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP. et al., No. CA 01-06062AN (151h Jud. 

Cir., Fla). 

19. "Mafco" means MacAndrews & Forbes Holdings Inc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

20. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

21. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

22. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

23. "Reorganized Sunbeam" means Sunbeam Corporation on and after the 

effective date of Sunbeam's chapter 11 plan of reorganization as filed with the United States 

Bankruptcy Court in the Southern District of New York. 

24. "SEC Administrative Proceedings" means In the Matter of Sunbeam 

Cm::p., SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 

25. "SEC" means the Securities and Exchange Commission. 

26. "Signature Brands" means Signature Brands USA, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 
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27. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

28. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

29. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

30. "You" or "Your" means Bank of America and any of its subsidiaries, 

divisions, predecessors, successors, present or former employees, representatives, agents, 

attorneys, accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 
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even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH and Mafco to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the scope of the 
discovery requests all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without 
limitation"; and 

c. The use of the singular form of any word includes the plural and 
vice versa. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre·E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

.J vly 
Dated: � J_, 2003 

(CHICAGO)_ 940714_ 4 6/26/03 9:55 AM 

MACANDREWS & FORBES HOLDINGS INC. 
and COLEMAN (PARENT) HOLD GS INC. 
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#230580/rnm 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiffs, 

vs. 

MACANDREWS & FORBES HOLDINGS 
INC, and COLEMAN (PARENT) 
HOLDINGS INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

SUBPOENA DUCES TECUM WITHOUT DEPOSITION 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Wachovia Bank, NA 
777 S. Flagler Drive 
West Palm Beach, FL 33401 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 
P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on or before 30 days 
from the date of this subpoena: 

SEE ATTACHMENT A 

and to have with you at that time and place the following: 

Duces Tecum: SEE ATTACHMENT A 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

These items will be inspected and may be copied at that time. You will not be required to 

surrender the original items. You may comply with this subpoena by providing legible copies of 

the items to be produced to the attorney whose name appears on this subpoena on or before the 

scheduled date of production. You may condition the preparation of the copies upon the 

payment in advance of the reasonable cost of preparation. You may mail or deliver the copies to 

the attorney whose name appears on this subpoena and thereby eliminate your appearance at the 

time and place specified above. You have the right to object to the production pursuant to this 

subpoena at any time before production by giving written notice to the attorney whose name 

appears on this subpoena. TIDS WILL NOT BE A DEPOSITION. NO TESTIMONY 

WILL BE TAKEN. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 

3) Object to this subpoena, 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this subpoena as directed. 

DATED this __ �_,'-"' __ day of __ �_UL_· �--· 2003. 

Denney Scarola 
rnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Defendants 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

CERTIFICATION OF RESPONSE TO 

SUBPOENA DUCES TECUM WITHOUT DEPOSITION 

STATE OF FLORIDA 
COUNTY OF 
-------

The undersigned, as custodian of records for Wachovia Bank, NA, certifies that the 

attached documents consisting of ___ pages represents a true copy of all items within my 

possession, custody or control which are described in the Subpoena Duces Tecum Without 

Deposition served on me in the above styled action and each page is numbered by me for 

identification. Production is complete and has been numbered by the custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this _____ day of __ _ 

___ , 20_, who: 

[ ] is personally known to me; or 

[ ] has produced ______ as identification; and who: 

[ ] did or 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

[ ] did not, take an oath, 

and who executed the foregoing certification, and who acknowledged the foregoing certification 

to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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MSSFI V. MACANDREWS, ETAL. 
2003 CA 005045 AI 
SDT Without Deposition 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

16div-003531



ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 
FIRST UNION NATIONAL BANK 

<NOW KNOWN AS WACHOVIA BANK NATIONAL ASSOCIATION> 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REOUESTED 

1. All documents concerning synergies that might be achieved from a 

business combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any 

combination thereof. 

2. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signature Brands with Sunbeam, including, but not limited to, studies, reports, 

analyses, evaluations, projections, estimates; comments, or other work, performed by Coopers & 

Lybrand, Morgan Stanley, MSSF, Bank of America, or First Union. 

3. All documents concerning any evaluation or assessment of the Bank 

Facilities, either prior to or after March 31, 1998, by you or any of the Lenders, including, but not 

limited to, any credit review or portfolio review, credit review sheets, call reports, contact 

reports, credit approval forms, portfolio forms, credit risk reviews, and covenant compliance 

reports. 

4. All communications by and among the Lenders concerning the Credit 

Agreement, the Bank Facilities, Sunbeam, Coleman, or the Coleman Transaction. 

5. All documents concerning the Lenders' plans or efforts to syndicate or sell 

off any portion of the Lenders' Commitments, as reflected in Schedule 2.01 of the Credit 

Agreement, including, but not limited to, information packages provided to potential lenders, 

lists or designations of potential lenders, communications with potential lenders, expressions of 
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interest and/or commitment made by any potential lender, and/or presentations or handouts used 

at lender group meetings. 

6. All documents concerning Sunbeam's intention to draw down any portion 

of the Credit Agreement, specifically including, but not limited to, any and all written Borrowing 

Requests. 

7. All documents concerning whether or not you or any of the Lenders 

considered exercising their right to terminate service under the Credit Agreement following any 

material adverse change in the financial status of Sunbeam. 

8. All documents concerning any offer to buy Reorganized Sunbeam, orthe 

sale, or possible sale of Reorganized Sunbeam or any subsidiary or material group of assets 

thereof. 

9. All documents concerning your efforts to have Sunbeam retain or maintain 

your lending services both prior to and after the closing of the Bank Facilities. 

10. All documents reflecting all fees and expenses paid by Sunbeam to you, 

including, but not limited to, any Administrative Agent (as defined in the Credit Agreement) fee 

and any other fee related to the Credit Agreement. 

11. All documents concerning the Bank Facilities, including, but not limited 

to, the sources and uses of the Bank Facilities, the decision to close the Bank Facilities, and the 

closing of the Bank Facilities. 

12. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

13. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 
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14. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

15. All documents concerning the closing of the Coleman Transaction, 

including, without limitation, all documents concerning the decision to close the Coleman 

Transaction. 

securities. 

16. All documents concerning the meetings of Sunbeam's Board of Directors. 

17. All documents concerning any valuation of Sunbeam or Sunbeam 

18. All documents concerning the stock market's valuation of Sunbeam 

securities, including, without limitation, documents describing or analyzing the increase or 

decline in the market price of Sunbeam stock in any portion of the period from and including 

July 1, 1996 through and including December 31, 1998. 

19. All documents concerning your role as Administrative Agent for the 

Credit Agreement or Bank Facilities. 

20. All documents concerning your April 28, 1998 meeting with Sunbeam, 

Bank of America, and MSSF and/or Morgan Stanley, including, but not limited to, all notes taken 

of or during the meeting and documents memorializing, describing, or referring to the meeting. 

21. All documents concerning any amendment to the Credit Agreement, 

including, but not limited to, the April 1998, June 1998, and July 1998 amendments. Your 

response should include, but is not limited to, all documents concerning the reasons for the 

amendments. 

22. All documents concerning your meetings with Sunbeam, Bank of 

America, MSSF and/or Morgan Stanley at which the topics of Sunbeam or the Bank Facilities 
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were discussed including, but not limited to, all notes taken of or during the meeting and 

documents concerning the meeting. Your response should include documents from the period 

after the Bank Facilities closed on March 31, 1998. 

23. All documents concerning the lien placed by you and/or Bank of America 

and MSSF on Coleman stock owned by Sunbeam, including, but not limited to, documents 

concerning the reason or decision to seek the lien. 

24. All documents concerning the collateral for the Bank Facilities, including, 

but not limited to, all documents evaluating or assessing the value of that collateral. 

25. All documents concerning the settlement agreement between CPH and 

Sunbeam dated August 12, 1998. 

26. All documents concerning any write-off or loss reserve you have taken 

against the Bank Facilities. 

27. All documents concerning your rating of the Bank Facilities and any 

change made·to that rating. 

28. All documents concerning any distribution you received as part of 

Sunbeam's bankruptcy reorganization plan, including, but not limited to, the value of the 

Sunbeani stock you received, and all documents evaluating or assessing the value of that 

distribution. 

29. All documents concerning Sunbeam's decision to file for bankruptcy. 

30. All documents concerning Sunbeam's plan of reorganization. 

31. All documents concerning any settlement or compromise reached with the 

Official Committee of Unsecured Creditors of Sunbeam Corporation. 
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securities. 

32. All documents concerning any valuation of Coleman or Coleman 

33. All documents concerning Sunbeam's or Coleman's financial statements 

and/or Sunbeam's restated financial statements. 

34. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

35. All documents concerning the decrease in the amount of the Bank 

Facilities from $2.0 billion to $1. 7 billion. 

36. All documents concerning any draft or executed "comfort letters" prepared 

in connection with the Subordinated Debenture Offering. 

3 7. All documents concerning the sale of Subordinated Debentures, including, 

without limitation, documents concerning road shows, communications with potential investors, 

or communications with or among Morgan Stanley's sales personnel. 

38. All documents concerning the Subordinated Debenture offering, including, 

but not limited to, the pricing, conversion features, and/or "book of demand" for the 

Subordinated Debentures. 

39. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press, including, without limitation, documents concerning Lawrence Bornstein 

and/or John Tyree. 

40. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

earnings. 

41. All documents concerning Sunbeam's first quarter 1998 sales and/or 
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42. All documents concerning the closing of the Subordinated Debenture 

Offering including, without limitation, all documents concerning the decision to close the 

Subordinated Debenture Offering. 

43. All documents concerning any press releases or any statement contained in 

any press release by Sunbeam bearing the following dates or issued on or about October 23, 

1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998, 

October 20, 1998, or November 12, 1998. 

44. All documents concerning communications relating to Sunbeam, 

Coleman, or CPH, concerning the subject of the Coleman Transaction or the Bank Facility, 

including, without limitation, internal communications within First Union or communications 

between or among First Union and Sunbeam; Skadden, Arps, Slate, Meagher & Flom LLP; 

Coopers & Lybrand; Llama Company; Arthur Andersen LLP; Sard Verbinnen & Co., Inc.; Hill & 

Knowlton, Inc.; Coleman, Credit Suisse First Boston; CPH.; Mafco; Wachtell Lipton, Rosen & 

Katz; Davis Polk & Wardwell; or any other person or company, and/or any of their respective 

employees, agents, or representatives. 

45. All documents concerning any inquiry from, or any communication. 

between or among you and any Sunbeam investor, potential investor, securities or financial 

analyst, or rating agency relating to Sunbeam. 

46. All documents concerning any meeting between and among you, 

Sunbeam, Arthur Andersen, Coopers & Lybrand, Morgan Stanley, MSSF, Coleman, First Alert, 

or Signature Brands related to the 1998 acquisitions, the integration of the acquisitions, 

including, but not limited to, documents prepared for, disseminated at, utilized during, or 

prepared after such meetings. 
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4 7. All documents concerning the Coleman Transaction. 

48. All documents concerning Albert Dunlap and/or Russell Kersh. 

49. Organizational charts, memoranda, or similar documents that describe the 

business organizational structure and the administrative, management, and reporting structure of 

First Union from and including January 1, 1997 through and including December 31, 1998. 

50. All documents concerning First Union's policies, procedures, manuals, 

guidelines, reference materials, or �hecklists that were in effect during any period from and 

including January 1, 1997 through and including December 31, 1998 for the performance of due 

diligence, including, without limitation, due diligence performed in connection with underwriting 

credit facilities. 

51. All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destruction, back-up or deletion of 

documents of any kind, including electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitation, any amendment to any such 

policies or procedures, schedules or related documents, any and all records concerning adherence 

to and failure to adhere to or abide by any such policies or procedures, and any memoranda or 

other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, including without limitation evidence concerning the Litigations, the Arbitrations, 

and the SEC Administrative Proceedings. 

52. All documents or other information you have provided or produced to any 

party (whether voluntarily or in response to a document request, subpoena duces tecum, 

interrogatories, requests for admission, or other requests for information and/or documents) in 

any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including, 
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without limitation, any reports, communications, filings, testimony, legal memoranda, 

statements, or other documents submitted to the Securities & Exchange Commission or any other 

party). Your response should include: 

a. All discovery requests, subpoenas duces tecum, interrogatories, or 

requests for admissions served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; 

b. All responses and/or objections that you provided or produced in 

response to any discovery request, subpoena duces tecum, interrogatories, 

or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; and 

c. All privilege logs you prepared in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings with respect to 

documents that you withheld from production in response to any document 

requests, subpoenas duces tecum, or other request for information and/or 

documents. 

53. All communications concerning any discovery request, subpoena duces 

tecum, interrogatories, or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

54. All documents you have provided to or received from the SEC, the 

Attorney General of New York, or any other governmental or regulatory body concerning 

Sunbeam or the Coleman Transaction. 
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55. All motions, memoranda, briefs, rulings, orders, or transcripts of any 

proceeding concerning any discovery request, subpoena, or other request for information and/or 

documents in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

56. All transcripts of and exhibits to any depositions, recorded statements, 

affidavits or hearings held in connection with any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

57. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam or the 

Coleman Transaction. 

58. All affidavits, declarations, or other testimonial statements filed or 

submitted in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

DEFINITIONS 

1. "Arbitrations" means Albert J. Dunlap and Sunbeam C01poration, No. 32 

160 00088 99 (AAA); and Russell A. Kersh and Sunbeam C01poration, No. 32 160 00091 99 

(AAA). 

2. "Bank Facility" means the Credit Agreement, including amendments, and 

all funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to the 

Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit 

Facility. 
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3. "Bank of America" means Bank of America National Trust and Savings 

Association and any of its present and former officers, directors, employees, representatives, and 

agents. 

4. "Borrowing Request" means any request by Sunbeam for a Borrowing in 

accordance with Section 2.03 of the Credit Agreement. 

5. "Coleman" means The Coleman Company, Inc. and any of its 

predecessors; successors, subsidiaries, and present and former officers, directors, and employees. 

6. "CPH" means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings, Inc., and any of their predecessors, successors, subsidiaries, and 

present and former officers, directors, and employees. 

7. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

8. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically, or 

otherwise. 

9. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

10. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterhouseCoopers LLP), and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former partners, employees, representatives, and agents. 
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11. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union, and Bank of America as Lenders, dated 

March 30, 1998 and all amendments thereto. 

12. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with all notations. on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

13. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN 
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Holdings, Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger 

dated as of February 27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The 

Coleman Company, Inc. 

14. "Financial Statements" means, without limitation, balance sheets, 

·statements of income, earnings, retained earnings, sources and applications of funds, cash flow 

projections, notes to each such statements, or any other notes which pertain to the past or present 

financial condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether 

final, interim or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

15. "First Alert" means First Alert, Inc., and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. "First Union" means First Union National Bank (now known as Wachovia 

Bank, National Association) and any of its subsidiaries, divisions, affiliates, predecessors, 

successors, joint ventures, present and former officers, directors, employees, representatives, 

agents, and all other persons acting or purporting to act on its behalf. 

17. "Lenders" means the entities listed on Schedule 2.01 of the Credit 

Agreement under the heading "Lenders" and any other Person that shall have become a party to 

the Credit Agreement as a Lender pursuant to an assignment and acceptance. 

18. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. LP .. et al. v. Sunbeam Comoration. et 

al., 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et 

al., No. CL983168AD (15th Jud. Cir., Fla.); Stapleton v. Sunbeam Com .. et al., No. 98-1676-
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Civ.-King (S.D. Fla.); Sunbeam Com. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th 

Jud. Cir., Fla.); In re Sunbeam Com., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and every 

adversary proceeding therein; SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 

Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP. et al., No. CA 01-06062AN (15th Jud. 

Cir., Fla). 

19. "Mafco" means MacAndrews & Forbes Holdings Inc. and any of its 

predecessors, successors, subsidiaries, and present and foriner officers, directors, and employees. 

20. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

21. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

22. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

23. "Reorganized Sunbeam" means Sunbeam Corporation on and after the 

effective date of Sunbeam's chapter 11 plan of reorganization as filed with the United States 

Bankruptcy Court in the Southern District of New York. 

24. "SEC Administrative Proceedings" means In the Matter of Sunbeam 

�SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 
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25. "SEC" means the Securities and Exchange Commission." 

26. "Signature Brands" means Signature Brands USA, Inc., and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 

27. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

28. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

29. "Sunbeam" means Sunbeam Corporation, and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

30. "You" or "Your" means First Union and any of its subsidiaries, divisions, 

predecessors, successors, present or former employees, representatives, agents, attorneys, 

accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other 

container in which the d_ocuments are kept or maintained by you. If, for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH and Mafco to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 

a) The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the 
scope of the discovery requests all responses that might otherwise 
be outside of their scope; 

b) The term "including" shall be construed to mean ''without 
limitation"; and 

c) The use of the singular form of any word includes the plural and 
vice versa. 

MACANDREWS & FORBES HOLDINGS INC. 
and COLEMAN (PARENT) HOLD S INC. 

7 
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Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

�riht 
I Dated: JWie _, 2003 

(CHICAGO)_ 941125_ 4 6/26/03 9:49 AM 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-16-
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#230580/mm 

COLEMAN (PARENT) HOLDING S  INC., 

Plaintiffs , 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORI DA 

CA SE NO: 2003 CA 005045 AI 

ORDER ON DEFENDANT'S MOTION TO STAY DISCOVERY 

THI S  CAU SE having come to be considered upon the Defendant, Morgan Stanley & Co., 

Inc.'s Motion to Stay Discovery, and the Court having reviewed the file and being fully advised 

in the premises , it is hereby, 

ORDERED and ADJUDGED: 

DONE AND ORDERED at West Palm Beach , County , Florida, this ___ day of 

-------� 
,2003. 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Order on Deft's MIT/Stay Discovery 

COUNSEL LIST 

Joseph Ianno , Jr., Esquire 
Carlton Fields , et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach , FL 33401 

Thomas D. Yannucci , P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W. , Suite 1200 
Washington, DC 20005 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 33402 

Jerold S. Solovy , Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago , IL 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

DEFENDANT'S OBJECTION TO SUBPOENAS 
DIRECTED TO BANK OF AMERICA NATIONAL TRUST 

AND SAVINGS ASSOCIATION AND WACHOVIA BANK, NA 

Defendant, MORGAN STANLEY & CO., INC. by and through its undersigned 

attorneys, pursuant to Fla.R.Civ.P., Rule 1.351 objects to the subpoenas directed to Bank of 

America National Trust and Savings Association and Wachovia Bank, NA dated July 1, 2003. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and U.S. Mail to all counsel of record on the attached service list on this I(� day of 

July, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#566939. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
e-mail: j ianno@carltonfields.com 

BY: �·

�f . 
OSPH IANNO, JR. . 

Florida Bar No: 655351 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC.,. 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

PLAINTIFF'S REPLY TO ANSWER AND AFFIRMATIVE 
DEFENSES OF MORGAN STANLEY & CO., INC. 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys, hereby replies to the Affirmative 

Defenses interposed by defendant Morgan Stanley & Co., Inc., and by way of reply, denies each and. 

every allegation set forth and demands strict proof thereof 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to the 

attorneys on the attached service list by the methods indicated this 14th day of July, 2002. 

John Scarola 

SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33402-3626 

(561) 686-6300 

#952103 

Jerold S. Solovy 

Ronald L. Manner 

Robert T. Markowski 

Michael T. Brody 

Jeffrey T. Shaw 

Deirdre E. Connell 
JENNER & BLOCK, LLC 

One IBM Plaza 

Chicago, Illinois 60611 

(312) 222-9350 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Pltfs Reply to Aff. Def. 

I HEREBY CERTIFY that a true and correct �of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this iLJ I day of ,j uL '2003. 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

3 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N. W., Suite 1200 
Washington, D C  20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LL C 
One IB M Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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JLJL-17-2003 17:24 JENNER & BLOCK, LLC 312 527 0484 P.01/09 

LAW OFFICES 

w E N N ER & 8 Lo C K, LLC 

ONE IBM PLAZA 

CHICAGO, ILLINOIS 606 I I 

C3 I 2J 222-9350 

C3 I 2J 527-0484 FAX 

DEIRDRE E. CONNELL 
312-923-2661 Direct Dial 

312-840-7661 Direct Facsimile 

DATE: 

TO: 

FROM: 

EMP. NO.: 

TELECOMMUNICATION TRANSMITTAL 

July 17, 2003 

Thomas A. Clare, Esq. VOICE: (202) 879-5993 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W., Suite 1200 FAX: (202) 879-5200 
Washington, D.C. 20005-5793 

Deirdre E. Connell SECY. EXT.: 6486 

035666 CLIENT NO.: 41198-10003 

IMPORT ANT: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THEINDIVIDUALOR EN1JTYTO WHICH IT IS ADDRESSED. AND MAY 

CONTAIN INFORMATION THAT IS ATTORNEY WORK PRODUCT. PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM 

DISCLOSURE UNDER APPLICABLE LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE 
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY 

NOTIFJED THATANYDISSEMINATION,DISTRIBUTION ORCOPYINGOFTHJSCOMMUNJCATIONIS STRICTLYPROHIBITED. 

IF YOU HA VE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE, AND 
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POSTAL SERVICE. TIIANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: __ 

DATE SENT: 7/17/03 TIME SENT: ---- SENTBY: �����S�.E=:D=D=IN�G=T�O=N'""-����� 

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 

OR (312) 923-2661; AFI'ER6:00 P.M. & WEEKENDS (312) 222-9350, EXT. 6120, 6121 
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JUL-17-2003 17:24 JENNER & BLOCK, LLC 312 527 0484 P.02/09 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC. , 

Defendant. 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth I. Maass 
) 
) 
) 
) 

������������������ 

NOTICE OF DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") 
requests the deposition upon oral examination of Defendant Morgan Stanley & Co., Inc. pursuant 
to Florida Rule of Civil Procedure 1. 310 on the date and at the time set forth below: 

Morgan Stanley & Co., Inc. August 5, 2003 at 9:30 a .. m. 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 
Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 
The deposition will be taken before a person authorized to administer oaths and will continue day 
to day until completed. 

The deposition is being taken with respect to the topics described on the attached Exhibit 
A. Please designate one or more officers, directors, managing agents, or other persons to testify 
on your behalf and state the matters on which each person designated will testify. 

16div-003556



JUL-17-2003 17=24 JENNER & BLOCK, LLC 312 527 0484 P.03/09 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and mail to all counsel on the attached Service List, this 17th day of July, 
2003. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-93 50 

COLEMAN (PARENT) HOLDINGS INC. 

Jae Scaro 
SEA DENNEY SCAROLA BARNHART & 

SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 
(561) 686-6300 

-2-
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JUL-17-2003 17:24 JENNER & BLOCK, LLC 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

-3-

312 527 0484 P.04/09 
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JUL-17-2003 17:24 JENNER & BLOCK, LLG 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.05/09 

EXHIBIT A 

1 .  The corporate organizational structure of Morgan Stanley & Co., Inc. and 
its parents, subsidiaries, and affiliates. 

2. The policies and procedures for maintaining and preserving electronic or 
hard copy documents and/or files of Morgan Stanley & Co., Inc. 

3. The location and/or procedure for the collection of documents responsive 
to CPH' s previously served Requests for Production of Documents. 

-4-
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· IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDING INC., 
CL���OTHY H. WILKEN 
C/Rcu9f 8,�f �',"C,�?c51�T Plaintiff, 

JUL 2 8 2003 v. · COpy I ORIGINAL 
. 

MORGAN STANLEY & CO., INC., 
RECEIVED FOR FILING 

, .... �.,>"· 

Defendant. 

VERIFIED MOTION TO ADMIT 

THOMAS A. CLARE, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Thomas A. Clare, pro hac yice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Thomas A. Clare, an attorney with the 

law firm of Kirkland & Ellis whose address is 655 15th Street, N.W. - 12th Floor, Washington, 

D.C. 20005, to appear pro hac vice and participate fully in this action as additional counsel on 

behalf of Defendant. 

2. Mr. Clare has been admitted to practice before all·courts in the Commonwealth of 

Virginia since October 11, 1995, and all courts in the District of Columbia since February 1, 

1999. Mr. Clare also has been admitted to practice before the United States Court of Appeals for 

the Fourth 'Circuit and the United States District Courts for the Eastern District of Virginia and 

the District of Maryland. Mr. Clare is a member of the State Bar of Virginia and the Bar of 

WPB#567312.l 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Thomas A. Clare Pro Hae Vice 
Page2 

District of Columbia and is in good standing wi�h respect to such memberships. Mr. Clare has 

not been disciplined in any jurisdiction. 

3. Mr. Clare has read all the applicable prov1s10ns of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Clare has previously filed a motion on May 29, 2001 for permission to appear 

in Florida state courts in Siemens Information v. Qtera Corp., CL-99-12321 (15th Jud. Cir., Palm 

Beach County, Fla.). That case was terminated in October, 2001. The representation of 

Defendant in this matter commenced on May 8, 2003. 

7. Mr. Clare will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A prpposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Thomas A. Clare, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#567312.1 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Thomas A. Clare Pro Hae Vice 
Page 3 

The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

Thomas A. Clare 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
. 

...IL 
U.S. Mail to all counsel of record on the attached service list on this£""-cfay of July, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567312.l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave·., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: � �r 
J0S PH IANNO, JR. 
Florida Bar No: 655351 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

WPB#567312. l 

Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Thomas A. Clare Pro Hae Vice 
Page4 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT THOMAS A. CLARE PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Thomas A. Clare Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otheiwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Thomas A. Clare Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of July, 2003. 

Copies furnished to: 

WPB#567520. l 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 

·Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#567520.l 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff, 

v. 

DOROTHY H. WILKEN CLERK OF CIRCUIT COURT CIRCUIT CIVIL DIVISION 

MORGAN STANLEY & CO. , INC:, 
JUL 2 8 2003 

COPY I ORIGINAL RECEIVED FOR FILING Defendant. 

VERIFIED MOTION TO ADMIT 
BRETT H. MCGURK PRO HAC VIGE 

Defendant Morgan Stanley & Co. , Inc. pursuant .Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Brett H. McGurk, pro hac vice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Brett H. McGurk, an attorney with the 

law firm of Kirkland & Ellis LLP whose address is 655 151h Street, N.W. - 12th Floor, 

Washington, D.C. 2000.5, to appear pro hac vice and participate fully in.this action as additional 

counsel on behalf of Defendant. 

-
2. Mr. McGurk has been admitted to practice before all courts in the State of New 

York since December 11, 2000. Mr. McGurk also has been admitted to practice before the 

District of Columbia Court of Appeals. Mr. McGurk is a member of the State Bar of New York 

and is in good standing with respect to such membership. Mr. McGurk has not been disciplined · 

in aIJ.y jurisdiction. 

WPB#567322. l 16div-003566



Coleman (Parent) Holding Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Brett H. McGurk Pro Hae Vice 
Page2 

3. Mr. McGurk has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. · The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. McGurk has not filed a motion for permission to appear in Florida state 

courts in the preceding five years. The representation of Defendant in this matter commenced on 

May 8, 2003. 

7. Mr. McGurk will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Brett H. McGurk, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#567322.1 16div-003567



Coleman (Parent) Holding Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 Al 

Motion to Admit Brett H. McGurk Pro Hae Vice 
Page3 

The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

� 
U.S. Mail to all counsel ofrecord on the attached service list on thi� day of July, 2003 . 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567322. l 

. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (,561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

16div-003568



John Scarola, Esq. 
SEARCY, DENNEY, sc.AROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222�9350 
Facsimile: (312) 840-7671 

WPB#567322. l 

Coleman (Parent) Holding Inc. v. Morgan Stanle)l & Co., Inc. 
· Case No: 03-CA 5045 AI 

Motion to Admit Brett H. McGurk Pro Hae Vice 
Page4 

SERVICE LIST 

Counsel for Plai:ntiff 

Counsel for Plaintiff 

16div-003569



�OLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

---------------I 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT BRETT H. MCGURK PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Brett H. McGurk Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Brett H. McGirrk Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of July, 2003. 

Copies furnished to: 

WPB#567520.4 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 
655 15th Street; N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#567520.4 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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I . 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

. DORQTl=IY H. W1L!kJ�l\I CLE.�K OFP!Rtu;r COLJ.RT CIRCUIT' ·11, " -. \/•�, �N· 
..,,u 

JUL 2 B 2003 
COPY I ORIGINAL 

RECEIVED FOR FI LI NG 

VERIFIED MOTION TO ADMIT 
LARISSA PAULE-CARRES PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Larissa Paule-Carres, pro hac vice, and in support of this Motion, states 
. :�=·� 

the following: 

1. Defendant reque�ts that this Court permit Larissa Paule-Carres, an attorney with 

the law firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 12th Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Ms. Paule-Carres has been admitted to practice before all courts in the 

Commonwealth of Virginia since November 1, 1999, and in all courts in the District of 

Columbia since June, 2000. Ms. Paule-Carres is a member of the State Bar of Virginia and the 

Bar of the District of Columbia and is in good standing with respect to such membership. Ms. 

Paule-Carres has not been disciplined in any jurisdiction. 
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3. Ms. Paule-Carres has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Paule-Carres has not filed a inotion for permission to appear in Florida state 

courts in the preceding five years. The representation of Defendant in this matter commenced on 

May 8, 2003. 

7. Ms. Paule-Carres will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. lanno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Larissa Paule-Carres, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pendir�g before this Court together with such other and further relief 

as the Court deems just and proper. 
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The undersigned verifies that she has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

Larissa Paule-Carres 
---

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel ofrecord on the attached service list ori thi�day of July, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567304. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: ( 561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT LARISSA PAULE-CARRES PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Larissa Paule-Carres Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being other\vise fully advised in the premises, it is hereby 

,ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Larissa Paule-Carres 

Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of July, 2003. 

Copies furnished to: 

WPB#567520.3 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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J 
IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 
DOROTHY H. WILKEN 

CLERK OF CIRCUIT COURT 
CIRCUIT CIVIL DIVISION 

MORGAN STANLEY & CO., INC., JUL 2 B 2003 

. Defendant. COPY I ORIGINAL 
RECEIVED FOR FILING 

VERIFIED MOTION TO ADMIT 

THOMAS D. YANNUCCI, PRO HACVICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Thomas D. Yannucci, pro hac vice, and in support of this Motion, states 

the following: 

1. Defendant requests that this Court pei-mit Thomas D. Yannucci, an attorney with 

the law firm of Kirkland & Ellis whose address is 655 15th Street, N.W. - lih Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Mr. Yannucci has been admitted to practice before all courts in the District of 

Columbia since December 1 8, 1 981. Mr. Yannucci also has been admitted to practice before the 

United States Supreme Court; the United States Courts of Appeals for the District of Columbia 

Circuit, First Circuit, Second Circuit, Third Circuit, Fourth Circuit, Fifth Circuit, Sixth Circuit, 

Seventh Circuit, Eighth Circuit, Tenth Circuit and Eleventh Circuit; and the United States 
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District Courts for the District of Columbia, the Eastern District of Missouri, the Central District 

of Illinois, and the Eastern District of Wisconsin.. Mr. Yannucci is a member of the Bar of 

District of Columbia and is in good standing with respect to such memberships. Mr. Yannucci 

has not been disciplined in any jurisdiction. 

3. Mr. Yannucci has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Yannucci has previously filed a motion on January 24, 2000 for permission to 

appear in Florida state courts in Siemens Information v. Qtera Corp., CL 99-12321 (15th Jud. 

Cir., Palm Beach County, FL). That case was terminated in October, 2001. The represnetaiton 

of Defendant in this matter commenced on May 8, 2003. 

7. Mr. Yannucci will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Thomas D. Yannucci, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel of record on the attached service list on thiso?�day of July, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567312.l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

PH IANNO, JR. 
Florida Bar No:· 655351 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

I ---------------

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT THOMAS D. YANNUCCI PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Thomas D. Yannucci Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Thomas D. Yannucci 

Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of July, 2003. 

Copies furnished to: 

WPB#567520.2 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CffiCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

������������������ 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth I. Maass 
) 
) 
) 
) 

P LAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION TO PERMIT FOREIGN ATTORNEYS TO APPEAR 

Plaintiff Coleman (Parent) Holdings Inc., joined by its Florida counsel, Jack Scarola, 

moves this Court pursuant to Rule 2.061 (b) of the Florida Rules of Judicial Administration, for an 

Order permitting Jerold S. Solovy, Ronald L. Marmer, Robert T. Markowski, Michael T. Brody, 

Jeffrey T. Shaw, Deirdre E. Connell, Elizabeth A. Coleman, Denise K. Bowler, John W. Joyce, 

Christopher M. O'Connor, Stephen P. Baker, and Daniel E. Shaw to appear pro hac vice in this 

action on behalf of Plaintiff. In support of the motion, Plaintiff states: 

1. Plaintiff has retained attorney Jack Scarola and the firm of Searcy Denney Scarola 

Barnhart & Shipley, P.A., 213 9 Palm Beach Lakes Boulevard, West Palm Beach, Florida, as Florida 

counsel to assist in this matter. 

2. Plaintiff and its Florida counsel seek the assistance of Jerold S. Solovy, Ronald L. 

Marmer, Robert T. Markowski, Michael T. Brody, Jeffrey T. Shaw, Deirdre E. Connell, Elizabeth 

A. Coleman, Denise K. Bowler, John W. Joyce, Christopher M. 0' Connor, Stephen P. Baker, Daniel 

E. Shaw, and the law firm of Jenner & Block, LLC, One IBM Plaza, Chicago, Illinois, in this matter. 
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Plaintiff has previously retained the foreign attorneys and the above-named law firm to provide legal 

representation in connection with this matter. 

3. Jerold S. Solovy is a member in good standing of the following bars: U.S. Supreme 

Court; U.S. Court of Appeals for the following circuits: Second, Third, Fourth, Fifth, Sixth, Seventh, 

Ninth, Tenth and Federal; U.S. District Court for the Northern District of Illinois; U.S. District Court 

for the Southern District of Illinois; U.S. District Court for the District of Columbia; U.S. District 

Court for the Eastern District Court of Michigan; U.S. District Court for the Western District of 

Texas; and the Illinois Supreme Court. Mr. Solovy was admitted pro hac vice in the Circuit Court 

of the Fifteenth Judicial Circuit in and for Palm Beach County in the case of Coleman (Parent) 

Holdings, Inc. v. Arthur Andersen LLP, CA 01-06062AN. Mr. Solovy has never been disciplined, 

suspended, or disbarred by any court. 

4. Ronald L. Manner is a member in good standing of the following bars: U.S. Supreme 

Court; U.S. Court of Appeals for the Second, Sixth and Seventh Circuits; U.S. District Court for the 

Northern District of Illinois; the U.S. District Court for the Eastern District of Michigan; and the 

Illinois Supreme Court. Mr. Manner was admitted pro hac vice in the Circuit Court of the Fifteenth 

Judicial Circuit in and for Palm Beach County in the case of Coleman (Parent) Holdings, Inc. v. 

Arthur Andersen LLP, CA 01-06062AN. Mr. Manner has never been disciplined, suspended, or 

disbarred by any court. 

5. Robert T. Markowski is a member in good standing of the following bars: U.S. Court 

of Appeals for the Seventh and Ninth Circuits; U.S. District Court for the Northern District of 

Illinois; U.S. District Court for the Central District of Illinois; U.S. District Court for the Eastern 

District of Michigan; and the Illinois Supreme Court. Mr. Markowski was admitted pro hac vice in 

-2-
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the Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County in the case of 

Coleman (Parent) Holdings, Inc. v. Arthur Andersen LLP, CA 01-06062AN. Mr. Markowski has 

never been disciplined, suspended, or disbarred by any court. 

6. Michael T. Brody is a member in good standing of the following bars: U.S. Court of 

Appeals for the Seventh and D.C. Circuits; U.S. District Court for the Northern District of Illinois; 

and the Illinois Supreme Court. Mr. Brody has not filed an application in any Florida state court 

to appear as counsel under Florida Rule of Judicial Administration 2.061 in the last five years. Mr. 

Brody has never been disciplined, suspended, or disbarred by any court. 

7. Jeffrey T. Shaw is a member in good standing of the following bars: U.S. Supreme 

Court; U.S. Court of Appeals for the following circuits: Seventh, Tenth, D.C., and Federal; U.S. 

District Court for the Northern District of Illinois; and the Illinois Supreme Court. Mr. Shaw has 

not filed an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. Shaw has never been disciplined, suspended, or 

disbarred by any court. 

8. Deirdre E. Connell is a member in good standing of the following bars: U.S. Court 

of Appeals for the Seventh Circuit; U.S. District Court for the Northern District of Illinois, and the 

Illinois Supreme Court. Ms. Connell has not filed an application in any Florida state court to appear 

as counsel under Florida Rule of Judicial Administration 2.061 in the last five years. Ms. Connell 

has never been disciplined, suspended, or disbarred by any court. 

9. Elizabeth A. Coleman is a member in good standing of the following bars: U.S. Court 

of Appeals for the Seventh Circuit; U.S. District Court for the Northern District of Illinois, U.S. 

District Court for the Western District of Michigan; and the Illinois Supreme Court. Ms. Coleman 

has not filed an application in any Florida state court to appear as counsel under Florida Rule of 

-3-
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Judicial Administration 2.061 in the last five years. Ms. Coleman has never been disciplined, 

. suspended, or disbarred by any court. 

10. Denise K. Bowler is a member in good standing of the following bars: U.S. District 

Court for the Northern District of Illinois and the Illinois Supreme Court. Ms. Bowler has not filed 

an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Ms. Bowler has never been disciplined, suspended, or 

disbarred by any court. 

11. John W. Joyce is a member in good standing of the following bars: U.S. District 

Court for the Northern District of Illinois, U.S. Court of Appeals for the Seventh Circuit, the Illinois 

Supreme Court, and the Louisiana Supreme Court. Mr. Joyce has not filed an application in any 

Florida state court to appear as counsel under Florida Rule of Judicial Administration 2.061 in the 

last five years. Mr. Joyce has never been disciplined, suspended, or disbarred by any court. 

12. Christopher M. O'Connor is a member in good standing of the following bars: U.S. 

District Court for the Northern District of Illinois and the Illinois Supreme Court. Mr. 0 'Connor has 

not filed an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. O'Connor has never been disciplined, suspended, 

or disbarred by any court. 

13. Stephen P. Baker is a member in good standing of the following bars: U.S. District 

Court for the Northern District of Illinois and the Illinois Supreme Court. Mr. Baker has not filed 

an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. Baker has never been disciplined, suspended, or 

disbarred by any court. 

-4-
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14. Daniel E. Shaw is a member in good standing of the following bars: U.S. District 

Court for the Northern District of Illinois and the Illinois Supreme Court. Mr. Shaw has not filed 

an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. Shaw has never been disciplined, suspended, or 

disbarred by any court. 

15. The attorneys seeking admission have read all applicable provisions of the Florida 

Rules of Judicial Administration and the Rules Regulating the Florida Bar, and this motion complies 

with those rules. 

16. Jack Scarola has been a member of the Florida Bar since 1973, Florida Bar No. 

169440, and consents to act as co-counsel with the foreign attorneys in this action. 

WHEREFORE, Plaintiff moves this Court for an Order permitting Jerold S. Solovy, 

Ronald L. Marmer, Robert T. Markowski, Michael T. Brody, Jeffrey T. Shaw, Deirdre E. Connell, 

Elizabeth A. Coleman, Denise K. Bowler, John W. Joyce, Christopher M. O'Connor, Stephen P. 

Baker, and Daniel E. Shaw to appear on behalf of Plaintiffs counsel in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with 

respect to my credentials the facts stated i 
· 

-5-

Michael T. Brody 
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Denise K. Bowler 

Daniel E. 5lraw 

L--"'�""".i tted, 

By: �{,----'===--{L�{ 

-6-
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CERTIFICATE OF SERVICE 

_____ The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

'?C� 
furnished by U.S. Mail and facsimile to the following counsel for Defendant on thisV_

l 
day of July, 

2003. 

Doc. No. 949425 

Joseph Ianno, Jr. 
CARL TON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: ( 561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

ENNEY SCAROLA BARNHART 
HIP LEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 

Counsel for Plaintiff 

-7-

16div-003590



COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby notices 

the deposition upon oral examination of the Custodian of Records, Bank of America National 

Trust and Savings Association pursuant to Florida Rule of Civil Procedure 1.410 on the date and 

at the time set forth below: 

Custodian of Records 
Bank of America National Trust 

and Savings Association 

August 15, 2003 at 9:30 a.m. 

The witness will be requested to bring to the deposition documents specified on Attachment A. 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 

Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

The deposition will be taken before a person authorized to administer oaths and will continue 

until completed. 
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.. 

MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

;,.,._, 
telefax and by overnight mail to all counsel on the attached Service List, this J9 day of 

�Wf , 2003. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

(CHICAGO)_ 956775_17/25/03 9:22 AM 

COLEMAN (PARENT) HOLDINGS, INC. 

arola 
S CY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

(CHICAGO)_ 956785_1 7/24/03 5:7 PM 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 
I ----------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

SUBPOENA DUCES TECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Bank of America National Trust and 

Savings Association 
625 N. Flagler Drive 
West Palm Beach, FL 33401 

YOU ARE COMMANDED to appear for deposition at Searcy Denney Scarola Barnhart 

& Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on the 15th 
0 

day of August, 2003 at 9:30 a.m. and to have with you at that time and place the documents 

specified on Attachment A. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

3) Object to this subpoena, 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this subpoena as directed. 

DATED this __ /);_�_· 1 __ day of __ �_U�--+---' 2003. 

enney Scarola 
art & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

STATE OF FLORIDA 
COUNTY OF ----

CERTIFICATION OF RESPONSE TO 

SUBPOENA DUCES TECUM 

The undersigned, as custodian of records for Bank of America National Trust and 

Savings Association, certifies that the attached documents consisting of __ pages represents a 

true copy of all items within my possession, custody or control which are described in the 

Subpoena Duces Tecum served on me in the above styled action and each page is numbered by 

me for identification. Production is complete and has been numbered by the custodian of 

records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this _____ day of ___ _ 

20 __ ,who: 

[ ] is personally known to me; or 

[ ] has produced ______ as identification; and who: 

[ ] did or 

[ ] did not, take an oath, 

16div-003596



MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

an<l: who executed the foregoing certification, and who acknowledged the foregoing certification 

to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 

BANK OF AMERICA NATIONAL TRUST AND SAVINGS ASSOCIATION 

You are hereby requested to produce the following documents pursuant to the definitions 

and instructions contained herein: 

DOCUMENTS REOUESTED 

1. All documents concerning synergies that might be achieved from a 

business combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any 

combination thereof. 

2. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signature Brands with Sunbeam, including, but not limited to, studies, reports, 

analyses, evaluations, projections, estimates, comments, or other work, performed by Coopers & 

Lybrand, Morgan Stanley, MSSF, Bank of America, or First Union. 

3. All documents concerning any evaluation or assessment of the Bank 

Facilities, either prior to or after March 31, 1998, by you or any of the Lenders, including, but not 

limited to, any credit review or portfolio review, credit review sheets, call reports, contact 

reports, credit approval forms, portfolio forms, credit risk reviews, and covenant compliance 

reports. 

4. All communications by and among the Lenders concerning the Credit 

Agreement, the Bank Facilities, Sunbeam, Coleman, or the Coleman Transaction. 

5. All documents concerning the Lenders' plans or efforts to syndicate or sell 

off any portion of the Lenders' Commitments, as reflected in Schedule 2.01 of the Credit 

Agreement, including, but not limited to, information packages provided to potential lenders, 

lists or designations of potential lenders, communications with potential lenders, expressions of 
16div-003598



interest and/or commitment made by any potential lender, and/or presentations or handouts used 

at lender group meetings. 

6. All documents concerning Sunbeam's intention to draw down any portion 

of the Credit Agreement, specifically including, but not limited to, any and all written Borrowing 

Requests. 

7. All documents concerning whether or not you or any of the Lenders 

considered exercising their right to terminate service under the Credit Agreement following any 

material adverse change in the financial status of Sunbeam. 

8. All documents concerning any offer to buy Reorganized Sunbeam, or the 

sale, or possible sale of Reorganized Sunbeam or any subsidiary or material group of assets 

thereof. 

9. All documents concerning your efforts to have Sunbeam retain or maintain 

your lending services both prior to and after the closing of the Bank Facilities. 

10. All documents reflecting all fees and expenses paid by Sunbeam to you 

including, but not limited to, any Documentation Agent (as defined in the Credit Agreement) fee 

and any other fee related to the Credit Agreement. 

11. All documents concerning the Bank Facilities, including, but not limited 

to, the sources and uses of the Bank Facilities, the decision to close the Bank Facilities, and the 

closing of the Bank Facilities. 

12. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

13. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 
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14. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

15. All documents concerning the closing of the Coleman Transaction, 

including, without limitation, all documents concerning the decision to close the Coleman 

Transaction. 

securities. 

16. All documents concerning the meetings of Sunbeam's Board of Directors. 

17. All documents concerning any valuation of Sunbeam or Sunbeam 

18. All documents concerning the stock market's valuation of Sunbeam 

securities, including, without limitation, documents describing or analyzing the increase or 

decline in the market price of Sunbeam stock in any portion of the period from and including 

July 1, 1996 through and including December 31, 1998. 

19. All documents concerning your role as Documentation Agent for the 

Credit Agreement or Bank Facilities. 

20. All documents concerning your April 28, 1998 meeting with Sunbeam, 

First Union, MSSF and/or Morgan Stanley, including, but not limited to, all notes taken of or 

during the meeting and documents memorializing, describing, or referring to the meeting. 

21. All documents concerning any amendment to the Credit Agreement, 

including, but not limited to, the April 1998, June 1998, and July 1998 amendments. Your 

response should include, but is not limited to, all documents concerning the reasons for the 

amendments. 

22. All documents concerning your meetings with Sunbeam, First Union, 

MSSF and/or Morgan Stanley at which the topics of Sunbeam or the Bank Facilities were 
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discussed including, but not limited to, all notes taken of or during the meeting and documents 

concerning the meeting. Your response should include documents from the period after the Bank 

Facilities closed on March 31, 1998. 

23. All documents concerning the lien placed by you and/or MSSF and First 

Union on Coleman stock owned by Sunbeam, including, but not limited to, documents 

concerning the reason or decision to seek the lien. 

24. All documents concerning the collateral for the Bank Facilities, including, 

but not limited to, all documents evaluating or assessing the value of that collateral. 

25. All documents concerning the settlement agreement between CPH and 

Sunbeam dated August 12, 1998. 

26. All documents concerning any write-off or loss reserve you have taken 

against the Bank Facilities. 

27. All documents concerning your rating of the Bank Facilities and any 

change made to that rating. 

28. All documents concerning any distribution you received as part of 

Sunbeam's bankruptcy reorganization plan, including, but not limited to, the value of the 

Sunbeam stock you received, and all documents evaluating or assessing the value of that 

distribution. 

29. All documents concerning Sunbeam's decision to file for bankruptcy. 

30. All documents concerning Sunbeam's plan of reorganization. 

31. All documents concerning any settlement or compromise reached with the 

Official Committee of Unsecured Creditors of Sunbeam Corporation. 
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securities. 

32. All documents concerning any valuation of Coleman or Coleman 

33. All documents concerning Sunbeam's or Coleman's financial statements 

and/or Sunbeam's restated financial statements. 

34. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

35. All documents concerning the decrease in the amount of the Bank 

Facilities from $2.0 billion to $1.7 billion. 

36. All documents concerning any draft or executed "comfort letters" prepared 

in connection with the Subordinated Debenture Offering. 

37. All documents concerning the sale of Subordinated Debentures, including, 

without limitation, documents concerning road shows, communications with potential investors, 

or communications with or among Morgan Stanley's sales personnel. 

38. All documents concerning the Subordinated Debenture Offering, 

including, but not limited to the pricing, conversion features, and/or "book of demand" for the 

Subordinated Debentures. 

39. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press, including, without limitation, documents concerning Lawrence Bornstein 

and/or John Tyree. 

40. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

earmngs. 

41. All documents concerning Sunbeam's first quarter 1998 sales and/or 
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42. All documents concerning the closing of the Subordinated Debenture 

Offering including, without limitation, all documents concerning the decision to close the 

Subordinated Debenture Offering. 

43. All documents concerning any press releases or any statement contained in 

any press release by Sunbeam bearing the following dates or issued on or about October 23, 

1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998, 

October 20, 1998, or November 12, 1998. 

44. All documents concerning communications relating to Sunbeam, 

Coleman, or CPH, concerning the subject of the Coleman Transaction or the Bank Facility, 

including, without limitation, internal communications within Bank of America or 

communications between or among Bank of America and Sunbeam; Skadden, Arps, Slate, 

Meagher & Flom LLP; Coopers & Lybrand; Llama Company; Arthur Andersen LLP; Sard 

Verbinnen & Co., Inc.; Hill & Knowlton, Inc.; Coleman; Credit Suisse First Boston; CPH; 

Mafco.; Wachtell Lipton, Rosen & Katz; Davis Polk & Wardwell; or any other person or 

company, and/or any of their respective employees, agents, or representatives. 

45. All documents concerning any inquiry from, or any communication 

between or among you and any Sunbeam investor, potential investor, securities or financial 

analyst, or rating agency relating to Sunbeam. 

46. All documents concerning any meeting between and among you, 

Sunbeam, Arthur Andersen, Coopers & Lybrand, Morgan Stanley, MSSF, First Union, Coleman, 

First Alert, or Signature Brands related to the 1998 acquisitions, the integration of the 

acquisitions, including, but not limited to, documents prepared for, disseminated at, utilized 

during, or prepared after such meetings. 
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4 7. All documents concerning the Coleman Transaction. 

48. All documents concerning Albert Dunlap and/or Russell Kersh. 

49. Organizational charts, memoranda, or similar documents that describe the 

business organizational structure and the administrative, management, and reporting structure of 

Bank of America from and including January 1, 1997 through and including December 31, 1998. 

50. All documents concerning Bank of America's policies, procedures, 

manuals, guidelines, reference materials, or checklists that were in effect during any period from 

and including January 1, 1997 through and including December 31, 1998 for the performance of 

due diligence, including, without limitation, due diligence performed in connection with 

underwriting credit facilities. 

51. All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destruction, back-up or deletion of 

documents of any kind, including electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitation, any amendment to any such 

policies or procedures, schedules or related documents, any and all records concerning adherence 

to and failure to adhere to or abide by any such policies or procedures, and any memoranda or 

other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, including without limitation evidence concerning the Litigations, the Arbitrations, 

and the SEC Administrative Proceedings. 

52. All documents or other information you have provided or produced to any 

party (whether voluntarily or in response to document requests, subpoena duces tecum, 

interrogatories, requests for admission, or other requests for information and/or documents) in 

any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including, 
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without limitation, any reports, communications, filings, testimony, legal memoranda, 

statements, or other documents submitted to the Securities & Exchange Commission or any other 

party). Your response should include: 

a. All discovery requests, subpoenas duces tecum, interrogatories, or 

requests for admissions served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; 

b. All responses and/or objections that you provided or produced in 

response to any discovery request, subpoena duces tecum, interrogatories, 

or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; and 

c. All privilege logs you prepared in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings with respect to 

documents that you withheld from production in response to any document 

requests, subpoenas duc�s tecum, or other request for information and/or 

documents. 

53. All communications concerning any discovery request, subpoena duces 

tecum, interrogatories, or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

54. All documents you have provided to or received from the SEC, the 

Attorney General of New York, or any other governmental or regulatory body concerning 

Sunbeam or the Coleman Transaction. 

-8-
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55. All motions, memoranda, briefs, rulings, orders, or transcripts of any 

proceeding concerning any discovery request, subpoena, or other request for information and/or 

documents in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

56. All transcripts of and exhibits to any depositions, recorded statements, 

affidavits or hearings hyld in connection with any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

57. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam or the 

Coleman Transaction. 

58. All affidavits, declarations, or other testimonial statements filed or 

submitted in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

DEFINITIONS 

1. "Arbitrations" means Albert J. Dunlap and Sunbeam Cmporation, No. 32 

160 00088 99 (AAA); and Russell A. Kersh and Sunbeam Comoration, No. 32 160 00091 99 

(AAA). 

2. "Bank Facility" means the Credit Agreement, including amendments, and 

all funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to the 

Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit 

Facility. 

3. "Bank of America" means Bank of America National Trust and Savings 

Association and any of its subsidiaries, divisions, affiliates, predecessors, successors, joint 
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ventures, present and former officers, directors, employees, representatives, and agents, and all 

other persons acting or purporting to act on its behalf. 

4. "Borrowing Request" means any request by Sunbeam for a Borrowing in 

accordance with Section 2.03 of the Credit Agreement. 

5. "Coleman" means The Coleman Company, fuc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

6. "CPH" means Coleman (Parent) Holdings fuc., Coleman Worldwide 

Corporation, CLN Holdings fuc., and any of their predecessors, successors, subsidiaries, and 

present and former officers, directors, and employees. 

7. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

8. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or 

otherwise. 

9. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

10. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterhouseCoopers LLP), and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former partners, employees, representatives, and agents. 

11. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union, and Bank of America, as Lenders, dated 

March 30, 1998 and all amendments thereto. 
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12. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

13. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN 

Holdings Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger 

dated as of February 27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The 

Coleman Company, Inc. 
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14. . "Financial Statements" means, without limitation, balance sheets, 

statements of income, earnings, retained earnings, sources and applications of funds, cash flow 

projections, notes to each such statements, or any other notes which pertain to the past or present 

financial condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether 

final, interim or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

15. "First Alert" means First Alert, Inc., and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. "First Union" means First Union National Bank (now known as Wachovia 

Bank, National Association) and any of its predecessors, successors, affiliates, subsidiaries, and 

present and former officers, directors, employees, representatives, and agents. 

17. "Lenders" means the entities listed on Schedule 2.01 of the Credit 

Agreement under the heading "Lenders" and any other Person that shall have become a party to 

the Credit Agreement as a Lender pursuant to an assignment and acceptance. 

18. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Comoration. et 

al., 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et 

al., No. CL983168AD (15th Jud. Cir., Fla.); Stapleton v. Sunbeam Com .. et al., No. 98-1676-

Civ.-King (S.D. Fla.); Sunbeam Com. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th 

Jud. Cir., Fla.); In re Sunbeam Com., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and every 

adversary proceeding therein; SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 
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Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP. et al., No. CA 01-06062AN (15th Jud. 

Cir., Fla). 

19. "Mafco" means MacAndrews & Forbes Holdings Inc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

20. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

21. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

22. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

23. "Reorganized Sunbeam" means Sunbeam Corporation on and after the 

effective date of Sunbeam's chapter 11 plan of reorganization as filed with the United States 

Bankruptcy Court in the Southern District of New York. 

24. "SEC Administrative Proceedings" means In the Matter of Sunbeam 

Com., SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 

25. "SEC" means the Securities and Exchange Commission. 

26. "Signature Brands" means Signature Brands USA, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 
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27. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

28. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

29. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

30. "You" or "Your" means Bank of America and any of its subsidiaries, 

divisions, predecessors, successors, present or former employees, representatives, agents, 

attorneys, accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 
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even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH and Mafco to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the scope of the 
discovery requests all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean ''without 
limitation"; and 

c. The use of the singular form of any word includes the plural and 
vice versa. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Dated: July_, 2003 

(CHICAGO)_ 940714_ 4 6/26/03 9:55 AM 

MACANDREWS & FORBES HOLDINGS INC. 
and COLEMAN (PARENT) HOLDINGS INC. 

By: _____________ _ 

One of Their Attorneys 
Jack Scarola 
SEARCY DENNEY SCAROLA"BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby notices 

the deposition upon oral examination of the Custodian of Records, Bank of America National 

Trust and Savings Association pursuant to Florida Rule of Civil Procedure 1.410 on the date and 

at the time set forth below: 

Custodian of Records 
Bank of America National Trust 

and Savings Association 

August 15, 2003 at 9:30 a.m. 

The witness will be requested to bring to the deposition documents specified on Attachmen . 

The deposition will be recorded by stenographic means at the. offices of Searcy Denney 

Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

The deposition will be taken before a person authorized to administer oaths and will continue 

until completed. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE· NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby notices 

the deposition upon oral examination of the Custodian of Records, Wachovia Bank, NA pursuant 

to Florida Rule of Civil Procedure 1.410 on the date and at the time set forth below: 

Custodian of Records 
Wachovia Bank, NA 

August 15, 2003 at 1:30 p.m. 

The witness will be requested to bring to the deposition documents specified on Attachment A. 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 

Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

The deposition will be taken before a person authorized to administer oaths and will continue 

until completed. 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

telefax and by overnight mail to all counsel on the attached Sefvice List, this z.qr-:iay of 

�, 2003. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

(CHICAGO)_ 956896_17/25/0310:51 AM 

COLEMAN (PARENT) HOLDINGS, INC. 

arola 
SE CY DENNEY SCAROLA 
BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

(CHICAGO)_ 956885_1 7/25/03 9:33 AM 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

SUBPOENA DUCES TECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Wachovia Bank, NA 
777 S. Flagler Drive 
West Palm Beach, FL 33401 

YOU ARE COMMANDED to appear for deposition at Searcy Denney Scarola Barnhart 

& Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on the 15th 

day of August, 2003 at 1 :30 p.m. and to have with you at that time and place the documents 

specified on Attachment A. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

3) Object to this subpoena, 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this subpoena as directed. 

/}qr 0 lt1 DATED this ___ // ___ day of ___ u _+4-----' 2003. 

enney Scarola 
.Yv>-•-•u,art & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

STATE OF FLORIDA 
COUNTY OF 

----

CERTIFICATION OF RESPONSE TO 

SUBPOENA DUCES TECUM 

The undersigned, as custodian of records for Wachovia Bank, NA, certifies that the 

attached documents consisting of __ pages represents a true copy of all items within my 

possession, custody or control which are described in the Subpoena Duces Tecum served on me 

in the above styled action and each page is numbered by me for identification. Production is 

complete and has been numbered by the custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this _____ day of ___ _ 

20 __ , who: 

[ ] is personally known to me; or 

[ ] has produced ______ as identification; and who: 

[ ] did or 

[ ] did not, take an oath, 
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· MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 Al 

and who executed the foregoing certification, and who acknowledged the foregoing certification 

to b� freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 

956885 
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ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 

FIRST UNION NATIONAL BANK 

(NOW KNOWN AS WACHOVIA BANK NATIONAL ASSOCIATION) 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REOUESTED 

1. All documents concerning synergies that might be achieved from a 

business combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any 

combination thereof. 

2. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signature Brands with Sunbeam, including, but not limited to, studies, reports, 

analyses, evaluations, projections, estimates, comments, or other work, performed by Coopers & 

Lybrand, Morgan Stanley, MSSF, Bank of America, or First Union. 

3. All documents concerning any evaluation or assessment of the Bank 

Facilities, either prior to or after March 31, 1998, by you or any of the Lenders, including, but not 

limited to, any credit review or portfolio review, credit review sheets, call reports, contact 

reports, credit approval forms, portfolio forms, credit risk reviews, and covenant compliance 

reports. 

4. All communications by and among the Lenders concerning the Credit 

Agreement, the Bank Facilities, Sunbeam, Coleman, or the Coleman Transaction. 

5. All documents concerning the Lenders' plans or efforts to syndicate or sell 

off any portion of the Lenders' Commitments, as reflected in Schedule 2.01 of the Credit 

Agreement, including, but not limited to, information packages provided to potential lenders, 

lists or designations of potential lenders, communications with potential lenders, expressions of 
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interest and/or commitment made by any potential lender, and/or presentations or handouts used 

at lender group meetings. 

6. All documents concerning Sunbeam's intention to draw down any portion 

of the Credit Agreement, specifically including, but not limited to, any and all written Borrowing 

Requests. 

7. All documents concerning whether or not you or any of the Lenders 

considered exercising their right to terminate service under the Credit Agreement following any 

material adverse change in the financial status of Sunbeam. 

8. All documents concerning any offer to buy Reorganized Sunbeam, or the 

sale, or possible sale of Reorganized Sunbeam or any subsidiary or 
·
material group of assets 

thereof. 

9. All documents concerning your efforts to have Sunbeam retain or maintain 

your lending services both prior to and after the closing of the Bank Facilities. 

10. All documents reflecting all fees and expenses paid by Sunbeam to you, 

including, but not limited to, any Administrative Agent (as defined in the Credit Agreement) fee 

and any other fee related to the Credit Agreement. 

11. All documents concerning the Bank Facilities, including, but not limited 

to, the sources and uses of the Bank Facilities, the decision to close the Bank Facilities, and the 

closing of the Bank Facilities. 

12. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

13. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

-2- 16div-003622



14. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

15. All documents concerning the closing of the Coleman Transaction, 

including, without limitation, all documents concerning the decision to close the Coleman 

Transaction. 

securities. 

16. All documents concerning the meetings of Sunbeam's Board ofDirectors. 

17. All documents concerning any valuation of Sunbeam or Sunbeam 

18. All documents concerning the stock market's valuation of Sunbeam 

securities, including, without limitation, documents describing or analyzing the increase or 

decline in the market price of Sunbeam stock in any portion of the period from and including 

July 1, 1996 through and including December 31, 1998. 

19. All documents concerning your role as Administrative Agent for the 

Credit Agreement or Bank Facilities. 

20. All documents concerning your April 28, 1998 meeting with Sunbeam, 

Bank of America, and MSSF and/or Morgan Stanley, including, but not limited to, all notes taken 

of or during the meeting and documents memorializing, describing, or referring to the meeting. 

21. All documents concerning any amendment to the Credit Agreement, 

including, but not limited to, the April 1998, June 1998, and July 1998 amendments. Your 

response should include, but is not limited to, all documents concerning the reasons for the 

amendments. 

22. All documents concerning your meetings with Sunbeam, Bank of 

America, MSSF and/or Morgan Stanley at which the topics of Sunbeam or the Bank Facilities 
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were discussed including, but not limited to, all notes taken of or during the meeting and 

documents concerning the meeting. Your response should include documents from the period 

after the Bank Facilities closed on March 31, 1998. 

23. All documents concerning the lien placed by you and/or Bank of America 

and MSSF on Coleman stock owned by Sunbeam, including, but not limited to, documents 

concerning the reason or decision to seek the lien. 

24. All documents concerning the collateral for the Bank Facilities, including, 

but not limited to, all documents evaluating or assessing the value of that collateral. 

25. All documents concerning the settlement agreement between CPR and 

Sunbeam dated August 12, 1998.-

26. All documents concerning any write-off or loss reserve you have taken 

against the Bank Facilities. 

27. All documents concerning your rating of the Bank Facilities and any· 

change made to that rating. 

28. All documents concerning any distribution you received as part of 

Sunbeam's bankruptcy reorganization plan, including, but not limited to, the value of the 

Sunbeam stock you received, and all documents evaluating or assessing the value of that 

distribution. 

29. All documents concerning Sunbeam's decision to file for bankruptcy. 

30. All documents concerning Sunbeam's plan of reorganization. 

31. All documents concerning any settlement or compromise reached with the 

Official Committee of Unsecured Creditors of Sunbeam Corporation. 
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securities. 

32. All documents concerning any valuation of Coleman or Coleman 

33. All documents concerning Sunbeam's or Coleman's financial statements 

and/or Sunbeam's restated financial statements. 

34. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

35. All documents concerning the decrease in the amount of the Bank 

Facilities from $2.0 billion to $1. 7 billion. 

36. All documents concerning any draft or executed "comfort letters" prepared 

in connection with the Subordinated Debenture Offering. 

37. All documents concerning the sale of Subordinated Debentures, including, 

without limitation, documents concerning road shows, communications with potential investors, 

or communications with or among Morgan Stanley's sales personnel. 

38. All documents concerning the Subordinated Debenture offering, including, 

but not limited to, the pricing, conversion features, and/or "book of demand" for the 

Subordinated Debentures. 

39. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press, including, without limitation, documents concerning Lawrence Bornstein 

and/or John Tyree. 

40. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

earnings. 

41. All documents concerning Sunbeam's first quarter 1998 sales and/or 
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42. All documents concerning the closing of the Subordinated Debenture 

Offering including, without limitation, all documents concerning the decision to close the 

Subordinated Debenture Offering. 

43. All documents concerning any press releases or any statement contained in 

any press release by Sunbeam bearing the following dates or issued on or about October 23, 

1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998, 

October 20, 1998, or November 12, 1998. 

44. All documents concerning communications relating to Sunbeam, 

Coleman, or CPH, concerning the subject of the Coleman Transaction or the Bank Facility, 

including, without limitation, internal communications within First Union or communications 

between or among First Union and Sunbeam; Skadden, Arps, Slate, Meagher & Flom LLP; 

Coopers & Lybrand; Llama Company; Arthur Andersen LLP; Sard Verbinnen & Co., Inc.; Hill & 

Knowlton, Inc.; Coleman, Credit Suisse First Boston; CPH.; Mafco; Wachtell Lipton, Rosen & 

Katz; Davis Polk & Wardwell; or any other person or company, and/or any of their respective 

employees, agents, or representatives. 

45. All documents concerning any inquiry from, or any communication 

between or among you and any Sunbeam investor, potential investor, securities or financial 

analyst, or rating agency relating to Sunbeam. . 

46. All documents concerning any meeting between and among you, 

Sunbeam, Arthur Andersen, Coopers & Lybrand, Morgan Stanley, MSSF, Coleman, First Alert, 

or Signature Brands related to the 1998 acquisitions, the integration of the acquisitions, 

including, but not limited to, documents prepared for, disseminated at, utilized during, or 

· prepared after such meetings. 
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47. All documents concerning the Coleman Transaction. 

., . 

48. All documents concerning Albert Dunlap and/or Russell Kersh. 

49. Organizational charts, memoranda, or similar documents that describe the 

business organizational structure and the administrative, management, and reporting structure of 

First Union from and including January 1, 1997 through and including December 31, 1998. 

50. All documents concerning First Union's policies, procedures, manuals, 

guidelines, reference materials, or checklists that were in effect during any period from and 

including January 1, 1997 through and including December 31, 1998 for the performance of due 

diligence, including, without limitation, due diligence performed in connection with underwriting 

credit facilities. 

51. All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destruction, back-up or deletion of 

documents of any kind, including electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitation, any amendment to any such 

policies or procedures, schedules or related documents, any and all records concerning adherence 

to and failure to adhere to or abide by any such policies or procedures, and any memoranda or 

other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, including without limitation evidence concerning the Litigations, the Arbitrations, 

and the SEC Administrative Proceedings. 

52. All documents or other information you have provided or produced to any 

party (whether voluntarily or in response to a document request, subpoena duces tecum, 

interrogatories, requests for admission, or other requests for information and/or documents) in 

any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including, 
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without limitation, any reports, communications, filings, testimony, legal memoranda, 

statements, or other documents submitted to the Securities & Exchange Commission or any other 

party). Your response should include: 

a. All discovery requests, subpoenas duces tecum, interrogatories, or 

requests for admissions served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; 

b. All responses and/or objections that you provided or produced in 

response to any discovery request, subpoena duces tecum, interrogatories, 

or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; and 

c. All privilege logs you prepared in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings with respect to 

documents that you withheld from production in response to any document 

requests, subpoenas duces tecum, or other request for information and/or 

documents. 

53. All communications concerning any discovery request, subpoena duces 

tecum, interrogatories, or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

54. All documents you have provided to or received from the SEC, the 

Attorney General of New York, or any other governmental or regulatory body concerning 

Sunbeam or the Coleman Transaction. 

-8- 16div-003628



55. All motions, memoranda, briefs, rulings, orders, or transcripts of any 

proceeding concerning any discovery request, subpoena, or other request for information and/or 

documents in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

56. All transcripts of and exhibits to any depositions, recorded statements, 

affidavits or hearings held in connection with any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

57. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam or the 

Coleman Transaction. 

58. All affidavits, declarations, or other testimonial statements filed or 

submitted in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

DEFINITIONS 

1. "Arbitrations" means Albert J. Dunlap and Sunbeam Comoration, No. 32 

160 00088 99 (AAA); and Russell A. Kersh and Sunbeam Comoration, No. 32 160 00091 99 

(AAA). 

2. "Bank Facility" means the Credit Agreement, including amendments, and 

all funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to the 

Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit 

Facility. 
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3. "Bank of America" means Bank of America National Trust and Savings 

Association and any of its present and former officers, directors, employees, representatives, and 

agents. 

4. "Borrowing Request" means any request by Sunbeam for a Borrowing in 

accordance with Section 2.03 of the Credit Agreement. 

5. "Coleman" means The Coleman Company, fuc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

6. "CPH" means Coleman (Parent) Holdings fuc., Coleman Worldwide 

Corporation, CLN Holdings, fuc., and any of their predecessors, successors, subsidiaries, and 

present and former officers, directors, and employees. 

7. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

8. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically, or 

otherwise. 

9. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

10. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterhouseCoopers LLP), and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former partners, employees, representatives, and agents. 
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... .. 

11. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union, and Bank of America as Lenders, dated 

March 30, 1998 and all amendments thereto. 

12. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

13. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN 
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Holdings, Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger 

dated as of February 27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The 

Coleman Company, Inc. 

14. "Financial Statements" means, without limitation, balance sheets, 

statements of income, earnings, retained earnings, sources and applications of funds, cash flow 

projections, notes to each such statements, or any other notes which pertain to the past or present 

financial condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether 

final, interim or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

15. "First Alert" means First Alert, Inc., and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. "First Union" means First Union National Bank (now known as Wachovia 

Bank, National Association) and any of its subsidiaries, divisions, affiliates, predecessors, 

successors, joint ventures, present and former officers, directors, employees, representatives, 

agents, and all other persons acting or purporting to act on its behalf. 

17. "Lenders" means the entities listed on Schedule 2.01 of the Credit 

Agreement under the heading "Lenders" and any other Person that shall have become a party to 

the Credit Agreement as a Lender pursuant to an assignment and acceptance. 

18. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam C01:poration. et 

al., 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Kriin v. Dunlap. et 

al., No. CL983168AD (15th Jud. Cir., Fla.); Stapleton v. Sunbeam Corp .. et al., No. 98-1676-

-12- 16div-003632



Civ.-King (S.D. Fla.); Sunbeam Com. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th 

Jud. Cir., Fla.); In re Sunbeam Com., No. 01-40291 (AJG) (Ban1cr. S.D.N.Y.) and every 

adversary proceeding therein; SEC v. Dunlap, et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 

Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP. et al., No. CA 01-06062AN (15th Jud. 

Cir., Fla). 

19. "Mafco" means MacAndrews & Forbes Holdings Inc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

20. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

21. ''MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

22. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

23. "Reorganized Sunbeam" means Sunbeam Corporation on and after the 

effective date of Sunbeam's chapter 11 plan of reorganization as filed with the United States 

Ban1cruptcy Court in the Southern District of New York. 

24. "SEC Administrative Proceedings" means In the Matter of Sunbeam 

Com., SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 
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25. "SEC" means the Securities and Exchange Commission. 

26. "Signature Brands" means Signature Brands USA, Inc., and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 

27. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

28. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

29. "Sunbeam" means Sunbeam Corporation, and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

30. "You" or "Your" means First Union and any of its subsidiaries, divisions, 

predecessors, successors, present or former employees, representatives, agents, attorneys, 

accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH and Mafco to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 

a) The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the 
scope of the discovery requests all responses that might otherwise 
be outside of their scope; 

b) The term "including" shall be construed to mean "without 
limitation"; and 

c) The use of the singular form of any word includes the plural and 
VIce versa. 
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Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Dated: July_, 2003 

(CHICAGO)_ 941125_ 4 6/26/03 9:49 AM 

MACANDREWS & FORBES HOLDINGS INC. 
and COLEMAN (PARENT) HOLDINGS INC. 

By: ____ -=---=---=--=-------

One of Their Attorneys 
Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SIIlPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE CIRCillT COURT OF THE 
FIFTEENTH JUDICIAL CIRCillT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby notices 

the deposition upon oral examination of the Custodian of Records, Wachovia Bank, NA pursuant 

to Florida Rule of Civil Procedure 1.410 on the date and at the time set forth below: 

Custodian of Records 
Wachovia Bank, NA 

August 15, 2003 at 1:30 p.m. 

The witness will be requested to bring to the deposition documents specified on Attachmen . 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 

Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

The deposition will be taken before a person authorized to administer oaths and will continue 

until completed. 
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#230580/mm 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiffs, 

vs. 

MACANDREWS & FORBES HOLDINGS 
INC. and COLEMAN (PARENT) 
HOLDINGS INC. 

Defendants, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

August 11, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Defendant, MacAndrews & Forbes Holdings Inc.'s and 
Coleman (Parent) Holdings Inc.'s Motion to Permit Foreign 

Attorneys for Appear 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this Vff\.. day of \jl)[� , 2003. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth I. Maass 

����������- ) 

Order: 

STIPULATED CONFIDENTIALITY ORDER 

The parties hereto hereby stipulate and agree to the following Confidentiality 

1. Scope of Order. This Order shall apply to all non-public and Confidential 

(as hereinafter defined) materials produced in this litigation and all testimony given in any 

deposition by any party to the litigation or by any person or entity that is not a party hereto (a 

"non-party"), to all non-public and Confidential information disclosed by any party hereto during 

the course of the captioned litigation and to all non-public information disclosed to any party 

hereto by any non-party in response to the service of a subpoena or notice of deposition on a 

non-party in connection with the captioned litigation ("Litigation Materials"). 

2. This Order shall not apply to any document, testimony or other 

information that (a) is already in a receiving party's possession at the time it is produced, (b) 

becomes generally available to the public other than as a result of disclosure in violation of this 

Order or in breach of any other legal obligation, or ( c) becom
'
es available to a party other than 

through voluntary or required production from a person or party who obtained the document, 

testimony or other information without any confidentiality restriction. 
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3. Litigation Materials and the information derived therefrom shall be used 

solely for the purpose of preparing for and conducting this litigation, and shall not be disclosed 

or used for any other purpose. 

4. Any party or non-party may designate as "Confidential" any Litigation 

Materials or portions thereof which the party or non-party believes, in good faith, constitute, 

contain, reveal or reflect proprietary or confidential trade secrets or technical, business, financial 

or personnel information of a current nature. If a party or non-party produces Litigation 

Materials that have been produced in another litigation or to any government entity and such 

Litigation Materials have been designated confidential or were accompanied by a request that 

confidential treatment be accorded them, such Litigation Materials shall be deemed to have been 

designated "Confidential" for purposes of this Stipulation and Order. 

5. Any documents or other tangible Litigation Materials may be designated 

as "Confidential" by marking every such page "Confidential" or by informing the other party in 

writing that such material is Confidential. Such markings will be made in a manner which does 

not obliterate or obscure the content of the document or other tangible Litigation Material. If 

Litigation Material is inspected at the choice of location of the party or non-party producing or 

disclosing Litigation Materials (a "producing party"), all such Litigation Material shall be 

presumed at such inspection to have been designated as Confidential by the producing party until 

such time as the producing party provides copies to the party that requested the Litigation 

Material. Production of Confidential Material for inspection and copying shall not constitute a 

waiver of confidentiality. 

6. Depositions or other testimony may be designated "Confidential" by any 

one of the following means: 
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(a) stating orally on the record, with reasonable precision as to the affected 

testimony, on the day the testimony is given that this information is "Confidential"; or 

(b) sending written notice designating, by page and line, the portions of the 

transcript of the deposition or other testimony to be treated as "Confidential" within 1 O 

days after receipt of the transcripts. 

7. The entire transcript of any deposition shall be treated as Confidential 

Material until thirty days after the conclusion of the deposition. Each page of deposition 

transcript designated as Confidential Material shall be stamped, as set forth in paragraph 5 above, 

by the court reporter or counsel. 

8. In the event it becomes necessary at a deposition or hearing to show any 

Confidential Material to a witness, any testimony related to the Confidential Material shall be 

deemed to be Confidential Material, and the pages and lines of the transcript that set forth such 

testimony shall be stamped as set forth in paragraph 5 of this Stipulation. 

9. Litigation 
.
Materials designated "Confidential" and any copies thereof, and 

the information contained therein, shall not be given, shown, made available or communicated in 

any way to anyone except: 

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach 

County, Florida (the "Court") (including Clerks and other Court personnel). Litigation 

Materials designated "Confidential" and any copies thereof, and the information 

contained therein, that are filed with the Court or any pleadings, motions or other papers 

filed with the Court, shall be filed under seal in a separate sealed envelope conspicuously 

marked "Filed Under Seal - Subject to Confidentiality Order," or with such other 

markings as required by Court rules, and shall be kept under seal until further order of the 
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Court. Where possible, only those portions of filings with the Court that disclose matters 

designated "Confidential" shall be filed under seal; 

(b) counsel to the parties, including co-counsel of record for the parties 

actually assisting in the prosecution or defense of this litigation, and the legal associates 

and clerical or other support staff who are employed by such counsel or attorneys and are 

working under the express direction of such counsel or attorneys; 

( c) parties and current officers and employees of parties to the extent 

reasonably deemed necessary by counsel disclosing such information for the purpose of 

assisting in the prosecution or defense of this litigation; 

( d) outside photocopying, graphic production services, litigation support 

services, or investigators employed by the parties or their counsel to assist in this 

litigation and computer personnel performing duties m relation to a computerized 

litigation system; 

( e) any person who is a witness or deponent, and his or her counsel, during 

the course of a deposition of testimony in this litigation; 

(t) any person who is a potential fact witness in the litigation, provided, 

however, that a person identified solely in this subparagraph shall not be permitted to 

retain copies of such Litigation Material; 

(g) court reporters, stenographers, or videographers who record deposition or 

other testimony in the litigation; 

(h) experts or consultants retained in connection with the litigation; 

(i) any person who is indicated on the face of a document to have been an 

author, addressee or copy recipient thereof, provided, however, that a person identified 
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solely in this subparagraph shall not be permitted to retain copies of such Litigation 

Material; and 

(j) any other person, upon written consent from the party or person who 

designated such Litigation Materials "Confidential." 

10. Before any person included in paragraph 9(f) or (h) is given access to 

Litigation Materials designated "Confidential," and before any person included in subparagraph 

9( e) is permitted to retain any copy of Litigation Materials designated Confidential, such person 

shall be provided with a copy of this Order and shall acknowledge in a written statement, in the 

form provided as Exhibit A hereto, that he or she read the Order and agrees to be bound by the 

terms thereof. Such executed forms shall be retained in the files of counsel for the party who 

gave access to Litigation Materials to the person who was provided such access. Such executed 

forms shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a 

showing of good cause is made and the Court so orders. 

11. The inadvertent production of privileged or arguably privileged materials 

shall not be determined to be either: (a) a general waiver of the attorney-client privilege, the 

work product doctrine or any other privilege; or (b) a specific waiver of any such privilege with 

respect to documents being produced or the testimony given. Notice of any claim of privilege as 

to any document claimed to have been produced inadvertently shall be given within a reasonable 

period of time after discovery of the inadvertent production, and, on ·request by the producing 

party, all inadvertently produced materials as to which a claim of privilege is properly asserted 

and any copies thereof shall be returned promptly. 

12. Nothing in this Order shall prevent any producing party from disclosing or 

usmg its own "Confidential" Litigation Materials as it deems appropriate, and any such 

disclosure shall not be deemed a waiver of any party's right or obligations under this Order with 
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respect to any other information. If a party or non-party that designates information 

"Confidential" discloses or uses such "Confidential" Litigation Materials in a manner 

inconsistent with the claim that such information is confidential, any party may move the Court 

for an order removing such "Confidential" designation pursuant to paragraph 15 herein. Nothing 

in this Stipulation and Order shall impose any restrictions on the use or disclosure by any party 

of documents, materials, testimony or other information produced as Litigation Material obtained 

by such party independently of discovery in this litigation. 

13. The parties do not waive any right to object to any discovery request, or to 

the admission of evidence on any ground, or seek any further protective order, or to seek relief 

from the Court from any provision of this Order by application on notice on any grounds. 

14. If any party objects to the designation of any Litigation Materials as 

"Confidential," the party shall first state the objection by letter to the party that made such 

designations. The parties agree to confer in good faith by telephone or in person to attempt to 

resolve any dispute respecting the terms or operation of this Order. If the parties are unable to 

resolve such dispute within 5 days of such conference, any party may then move the Court to do 

so. Until the Court rules on such dispute, the Litigation Materials in question shall continue to 

be treated as "Confidential," as designated. 

15. Upon motion, the Court may order the removal of the "Confidential" 

designation from any information so designated. In connection with any motion concerning the 

propriety of a "Confidential" designation, the party making the designation shall bear the burden 

of proof. 

16. Within 60 days of the conclusion of this litigation as to all parties, all 

Litigation Materials designated "Confidential" and all copies or notes thereof shall be returned to 

counsel for the producing party who initially produced the Litigation Materials, or destroyed, 
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except that counsel may retain their work product and copies of court filings, transcripts, and 

exhibits, provided said retained documents will continue to be treated as provided in this Order, 

as modified by rulings of the Court. If a party chooses to destroy documents after the litigation 

has concluded, that party shall certify such destruction in writing to the producing party upon 

written request for such certification by the producing party. 

17. The failure of any party to challenge the designation by another 

production party of Litigation Material as "Confidential" during the discovery period shall not be 

a waiver of that party's right to object to the designation of such material at trial. 

18. This Stipulation applies to all non-parties that are served with subpoenas 

in connection with this litigation or who otherwise produce documents or are noticed for 

deposition in connection with this litigation, and all such non-parties are entitled to the protection 

afforded hereby upon signing a copy of this agreement and agreeing to be bound by its terms. 

19. Any party may move to modify the provisions of this Order at any time or 

the parties may agree by written stipulation, subject to further order of the Court, to modify the 

provisions of the Order. Should any non-party seek access to the Confidential Material, by 

request, subpoena or otherwise, the party or recipient of the Confidential Material from whom 

such access is sought, as applicable, shall promptly notify the producing party who produced 

such Confidential Materials of such requested access and shall not provide such materials unless 

required by law or with the consent of the producing party. 

20. This Order shall not apply to any Litigation Materials offered or otherwise 

used by any party at trial or at any hearing held in open court. Prior to the use of any Litigation 

Materials that have been designated Confidential at trial or any hearing to be held in open court, 

counsel who desires to so offer or use such Confidential Material shall take reasonable steps to 

afford opposing counsel and counsel for the producing party who produced such Confidential 
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Material a reasonable opportunity to object to the disclosure in open court of such Confidential 

Material, and nothing herein shall be construed a wavier of such right to object. 

21. Written notice provided pursuant to this Order shall be made to counsel of 

record by facsimile. 

22. The provisions of this Order shall survive the final termination of the case 

for any retained Confidential Litigation Material thereof. 

COLEMAN (PARENT) HOLDINGS, INC. 

a 
SEARCY E Y, SCAROLA, 

B T & SHIPLEY P.A. 
2139 Beach Lake Boulevard 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, IL 60611 

SO ORDERED; 

This __ day of ___ , 2003 

MORGAN STANLEY & CO., INC. 

By �?f- · 
JoseiaililOJL 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
KIRKLAND & ELLIS 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 

SIGNED AND DATE.:n u 

CIRCUIT JUDGE 

COPIES PROVIDED TO COUNSEL OF RECORD ON THE ATTACHED LIST 
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COUNSEL LIST 

Counsel for Plaintiff 
COLEMAN (PARENT) HOLDINGS INC. 

SEARCY DENNEY SCAROLA 

BARNHART& SHIPLEY P.A. 
John Scarola, Esq. 
2139 Palm Beach Lake Blvd. 
West Palm Beach, FL 33409 
Phone: (561) 686-6300. 
Fax: (561) 684-5816 

JENNER& BLOCK, LLC 
Jerold S. Solovy, Esq. 
Ronald L. Manner, Esq. 
Robert T. Markowski, Esq. 
Deirdre E. Connell, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

-9-

Counsel for Defendant 
MORGAN STANLEY & CO., INC. 

CARL TON FIELDS, P.A. 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Phone: (561) 659-7070 
Fax: (561) 659-7368 

KIRKLAND & ELLIS 

Thomas D. Yannucci, P.C. 
Thomas A. Clare, Esq. 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Phone: (202) 879-5000 
Fax: (202) 879-5200 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth I. Maass 

����������-
) 

Exhibit A 

DECLARATION OF ACKNOWLEDGMENT AND 
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER 

I, , declare under penalty of perjury that: 

1. My address is--------------------

2. My present employer is-----------------

3. My present occupation or job description is ________ _ 

4. I hereby certify and agree that I have read and understand the terms of the 

Confidentiality Order in the above-captioned actions. I further certify that I will not use 

"Confidential" information for any purpose other than this litigation among the parties, and will 

not disclose or cause "Confidential" information to be disclosed to anyone not expressly 

permitted by the Order to receive "Confidential" information. I agree to be bound by the terms 

and conditions of the Order. 

5. I understand that I am to retain in confidence from all individuals not 

expressly permitted to receive information designated as "Confidential," whether at home or at 

A-1 
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work, all copies of any materials I receive which have been designated as "Confidential," and 

that I will carefully maintain such materials in a container, drawer, room or other safe place in a 

manner consistent with the Order. I acknowledge that the return or destruction of "Confidential" 

material shall not relieve me from any other continuing obligations imposed upon me by the 

Order. 

6. I stipulate to the jurisdiction of this Court. 

Document No. 945236 

A-2 

(Signature) 
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COLEMAN (PARENT) HOLDING INC., 

· Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15 TH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT THOMAS A. CLARE PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Thomas A. Clare Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Thomas A. Clare Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beac15reJNE,c8cA�QAfi_flA this _ 
day of July, 2003. 

Copies furnished to: 

WPB#567520. l 

ELilUOOMlib.tZRW:M;l. MAASS 

Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 · 

Chicago, Illinois 60611 

WPB#567520.l 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 

16div-003652



�OLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT BRETT H. MCGURK PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Brett H. McGurk Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Brett H. McGurk Pro 

day of July, 2003. 

Copies furnished to: 

WPB#567520.4 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

·West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 

Chicago, Illinois 60611 

WPB#567520.4 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT LARISSA PAULE-CARRES PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Larissa Paule-Carres Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Larissa Paule-Carres 

Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, P� :f'��,?;�!'!n'C}��Y>\F.d�r!<:t:ar�lrir 
__ 

i_,,.n l."' � � 6., t..J .,--, tt \! LJ £..,; ri � 11,= �""' 

day of July, 2003. 

Copies furnished to: 

WPB#567520.3 

ELIZ�ij[��H T. MJ-\ASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 606 1 1  

WPB#567520.3 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

I ---------------

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT THOMAS D. YANNUCCI PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Thomas D. Yannucci Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Thomas D. Yannucci 

Pro Hae Vice is GRANTED. . 
�� i\ !:'t,Tli:f'Q. , 1 

cl�t"'n:o r�ND Ds1<§ k,, '. 
DONE AND ORDERED in West Palm Beach, Palm�eM:&'eounG: Florida this __ 

day of July, 2003. 

Copies furnished to: 

WPB#567520.2 

JIJOOE EUZABETH T. MAASS 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. 
CA)lLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 

Chicago, Illinois 6061 1  

WPB#567520.2 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

REQUEST FOR COPIES 

Defendant, MORGAN STANLEY & CO., INC., by and through its undersigned counsel, 

hereby requests copies of all documents received from Bank of America National Trust 

Association or Wachovia Bank, N.A. pursuant to the subpoenas dated July 29, 2003. Reasonable 

copying costs will be reimbursed. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
J � 

facsimile and U.S. Mail to all counsel of record on the attached service list on this _' /_ ---_ day of 

August, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji @carltonfields.com 

HIANNO,JR. 
Florida Bar No: 655351 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. ),>' 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 

·. 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 ' 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthosue 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

August 18, 2003 

Re: Coleman (Parent) Holdings Co; v. Morgan Stanley & Co. 
and 

MIAMI 

ORLANDO 

ST. PETERSBURG 

TALLAHASSEE 
TAMPA 

WEST PALM BEACH 

Esperante 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florida 33401-6149 

P.O. Box 150 

West Palm Beach, Florida 33402-0150 

561.659.7070 

561.659 .7368 fax 

www.carltonfields.com 

E-MAIL: jianno@carltonfields.com 

VIA HAND DELIVERY 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 

Dear Judge Maass: 

Enclosed is a courtesy copy of Morgan Stanley's Motions to Admit Pro Hae Vice of 
attorneys Ryan P. Phair, Zhonette Brown and Kathyryn R. DeBord in the above-referenced 
respective matters. Jack Scarola, counsel for opposing party, does not object to the entry of these 
motions. Additionally, enclosed please find proposed Orders. If Your Honor finds the proposed 
Orders acceptable, please execute same and provide counsel of record with executed copies. 
For Your Honor's convenience please find self-addressed stamped envelopes. 

/jed 

cc: Jack Scarola 
Jerold Solovy 
Thomas Clare 

WPB#566751.2 

Sincerely, 
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MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC. 
AND COLEMAN (PARENT) HOLDINGS INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 93 CA-005165 AG 

VERIFIED MOTION TO ADMIT 
KATHRYN R. DEBORD, PRO HAC VICE 

PlaintiffMorgan Stanley Senior Funding, Inc., pursuant Fla. R. Jud. Adm. 2.061, requests 

this Court to admit attorney Kathryn R. DeBord, pro hac vice, and in support of this Motion, 

states the following: 

1. Plaintiff requests that this Court permit Kathryn R. DeBord, an attorney with the 

law firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - l21h Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate folly in this action as additional 

counsel on behalf of Plaintiff. 

2. Ms. DeBord has been admitted to practice before all courts in the State of 

Maryland since December 17, 2002. Ms. DeBord is a member of the State Bar of Maryland and 

is in good standing with respect to such membership. Ms. DeBord has not been disciplined in 
/ 

any jurisdiction. 

WPB#567299 .1 
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Morgan Stanley etc. v. MacAndrews & Forbes etc., et al. 
Case No: 03-CA 5165 AI 

Motion to Admit Kathryn R. DeBord Pro Hae Vice 
Page 2 

3. Ms. DeBord has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. DeBord has not filed a motion for permission to appear in Florida state courts 

in the preceding five years. The representation of Plaintiff in this matter commenced on May 12, 

2003. 

7. Ms. D�Bor<;J. will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Defendant has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Plaintiff respectfully requests that this Court enter an order admitting 

Kathryn R. DeBord, pro hac vice for the purpose of representing Plaintiff as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#567299.1 
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Morgan Stanley etc. v. MacAndrews & Forbes etc., et al. 
Case No: 03-CA 5165 Al 

Motion to Admit Kathryn R. DeBord Pro Hae Vice 
Page 3 

The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by . { a '{l l}t;_qus + 
U.S. Mail to all counsel ofrecord on the attached ser\rice list on this CJ-day of .ffiiij', 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR PLAINTIFF, 
.MORGAN STANLEY SENIOR FUNDING 

WPB#567299. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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John Scarola,'Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

WPB#567299.1 

Morgan Stanley etc. v. MacAndrews & Forbes etc., et al: 
Case No: 03-CA 5165 Al 

Motion to Admit Kathryn R. DeBord Pro Hae Vice 
Page4 

SERVICE LIST 

Counsel for Defendants 

Counsel for Defendants 
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MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

V. 

MACANDREWS & FORBES HOLDINGS, 
INC., and COLEMAN (PARENT) 
HOLDINGS, INC. 

Defendants. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT KATHRYN R. DEBORD PRO HAC VICE 

. 

THIS CAUSE having come before the Court upon Plaintiffs Verified Motion to Admit 

Kathryn R. DeBord Pro Hae Vice, and the Court having been advised of the agreement of · 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGE� that: 

Plaintiff, Morgan Stanley Senior Funding, Inc.' s Verified Motion to Admit Kathryn R. . 

DeBord Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567301.7 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Ryan P. Phair 
Zhonette Brown 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

. Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005165 AG 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC. 
AND COLEMAN (PARENT) HOLDINGS INC., 

· Defendant. 

VERIFIED MOTION TO ADMIT 
ZHONETTE BROWN, PRO HAC VICE 

Plaintiff Morgan Stanley Senior Funding, Inc., pursuant Fla. R. Jud. Adm. 2.061, requests 

this Court to admit attorney Zhonette Brown, pro hac vice, and in support of this Motion, states 

the following: 
/ 

I . Plaintiff requests that this Court permit Zhonette Brown, an attorney with the law 

firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 121h Floor, Washington, 

D.C. 20005, to appear pro hac vice and participate fully in this action as additional counsel on 

behalf of Plaintiff. 

2. Ms. Brown been admitted to pra6tice before all courts in the State of Maryland 

since December 15, 1998, and all courts in the District of Columbia since August 2, 1999. Ms. 

Brown also has been admitted to practice before the United States Court of Appeals for the 

Fourth Circuit and the U.S. District Court of the District of Columbia. Ms. Brown is a member 

WPB#567298. l 
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of the State Bar of Maryland and the Bar of the District of Columbia and is in good standing with 

respect to such memberships. Ms. Brown has not been disciplined in any jurisdiction. 

3. Ms. Brown has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Brown will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

7. A proposed order granting this Motion is attached hereto. 

8. Counsel for Defendant has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Plaintiff respectfully requests that this Court enter an order admitting 

Zhonette Brown, pro hac vice for the purpose of representing Plaintiff as counsel in connection 

with this action pending before this Court together with such other and further relief as the Court 

deems just and proper. 

WPB#567298. I 
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The undersigned verifies that she has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel ofrecord on the attached service list on this I �ay of���t03. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR PLAINTIFF, 

MORGAN STANLEY SENIOR FUNDING 

WPB#567298. I 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

16div-003670



John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409. 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Defendants 

/ 

Counsel for Defendants 
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MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, 
INC., and COLEMAN (PARENT) 
HOLDINGS, INC. 

Defendants. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT ZHONETTE BROWN PRO HAC VICE 

THIS CAUSE having come before the Court upon Plaintiffs Verified Motion to Admit 

Zhonette Brown Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Plaintiff, Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Zhonette 

Brown Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567301.6 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Ryan P. Phair 
Zhonette Brown 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005165 AG 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC. 
AND COLEMAN (PARENT) HOLDINGS INC., 

Defendant. 

VERIFIED MOTION TO ADMIT 
RYAN P. PHAIR, PRO HAC VICE 

Plaintiff Morgan Stanley Senior Funding, Inc., pursuant Fla. R. Jud. Adm. 2.061, requests 

this Court to admit attorney Ryan P. Phair, pro hac vice, and in support of this Motion, states the 

following: 

1. Plaintiff requests that this Court permit Ryan P. Phair, an attorney with the law 

firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 12th Floor, Washington, 

D.C. 20005, to appear pro hac vice and participate fully in this action as additional counsel on 

behalf of Plaintiff. 

2. Mr. Phair been admitted to practice before all courts in the Commonwealth of 

Maryland since December 12, 2001, and all courts in the District of Columbia since 

September 13, 2002. Mr. Phair also has been admitted to practice before the United States Court 

of Appeals for the Fourth Circuit. Mr. Phair is a member of the State Bar of Maryland and the 

WPB#567298.l 
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Bar of the District of Columbia and is in good standing with respect to such memberships. Mr. 

Phair has not been disciplined in any jurisdiction. 

3. Mr. Phair has read all the applicable prov1s10ns of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Phair will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

7. A proposed order granting this Motion is attached hereto. 

8. Counsel for Defendant has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Plaintiff respectfully requests that this Court enter an order admitting 

Ryan A. Phair, pro hac vice for the purpose of representing Plaintiff as counsel in connection 

with this action pending before this Court together with such other and further relief as the Court 

deems just and proper. 

WPB#567298. l 
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The undersigned verifies that he has knowledge of the facts stated herein, and that t�e 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

':fl AVcjus. +-
u. s. Mail to all counsel ofrecord on the attached service list on this �day of�, 2003. 

Thomas D. Yannucci, P. C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR PLAINTIFF, 
MORGAN STANLEY SENIOR FUNDING 

WPB#567298. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: ��;{r. 
OS H IANNO, JR. 

FlOridaBa: No: 655351 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Defendants 

Counsel for Defendants 
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MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

V. 

MACANDREWS & FORBES HOLDINGS, 
INC., and COLEMAN (PARENT) 
HOLDINGS, INC. 

Defendants. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT RYAN P. PHAIR PRO HAC VICE 

THIS CAUSE having come before the Court upon Plaintiffs Verified Motion to Admit 

Ryan P. Phair Pro Hae Vice, and the Court having been advised of the agreement of counsel and 

being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Plaintiff, Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Ryan P. Phair 

Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567301.5 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Ryan P. Phair 
Zhonette Brown 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC, 

Plaintiff, 

v. 

MORGAN STANLEY& CO., INC., 

Defendant. 

VERIFIED MOTION TO ADMIT 
KATHRYN R. DEBORD PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc. pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Kathryn R. DeBord, pro hac vice, and in support of this Motion, states 

the following: 

1. Defendant requests that this Court permit Kathryn R. DeBord, an attorney with 

the law firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 12th Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Ms. DeBord has been admitted to practice before all courts in the State of 

Maryland since December 17, 2002. Ms. DeBord is a member of the State Bar of Maryland and 

is in good standing with respect to such membership. Ms. DeBord has not been disciplined in 

any jurisdiction. 

WPB#567322. l . 
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3. Ms. DeBord has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. DeBord has not filed a motion for permission to appear in Florida state courts 

in the preceding five years. The representation of Defendant in this matter commenced on May 

8, 2003. 

7. Ms. DeBord will be associated with Joseph Ianno, Jr. for. purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Kathryn R. DeBord, pro hac vice for the purpose of representing Defendant as counsel . in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#567322.l 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
..-M- �vs+-

V.S. Mail to all counsel ofrecord on the attached service list on this �day of..Jttij', 2003. 

· Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 · 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567322.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

e-mail: jianno@carltonfields.com 

HIANNO, JR. 
Florida Bar No: 655351 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, . 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT KATHRYN R. DEBORD PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit. 

Kathryn R. DeBord Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Kathryn R. DeBord 

Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567520.7 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
Ryan P. Phai 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

VERIFIED MOTION TO ADMIT 
RY AN P. PHAIR, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Ryan P. Phair, pro hac vice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Ryan P. Phair, an attorney with the law 

firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - lih Floor, Washington, 

D.C. 20005, to appear pro hac vice and participate fully in this action as additional counsel on 

behalf of Defendant. 

2. Mr. Phair has been admitted to practice before all courts in the Commonwealth of 

Maryland since December 12, 2001, and all courts in the District of Columbia since 

September 13, 2002. Mr. Phair also has been admitted to practice before the United States Court 

of Appeals for the Fourth Circuit. Mr. Phair is a member of the State Bar of Maryland and the 
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Bar of the District of Columbia and is in good standing with respect to such memberships. Mr. 

Phair has not been disciplined in any jurisdiction. 

3. Mr. Phair has read all the applicable provlSlons of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

· 4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Phair will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

7. A proposed order granting this Motion is attached hereto. 

8. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Ryan P. Phair, pro hac vice for the purpose of representing Defendant as counsel in connection 

with this action pending before this Court together with such other and further relief as the Court 

deems just and proper. 

WPB#567312.1 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

IC�� Juctus +- . 
U.S. Mail to all counsel ofrecord on the attached service list on this � day of�. 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
.KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 

MORGAN STANLEY & Co., INC. 

WPB#567312.l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: � �r 
JOS H IANNO, JR. FlOrida� No: 655351 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 

16div-003689



COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT RYAN P. PHAIR PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Ryan P. Phair Pro Hae Vice, and the Court having been advised of the agreement of counsel and 

being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Ryan P. Phair Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567520.6 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
Ryan P. Phair 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIR.CUTT COURT OF THE 
FIFTEENTH JUDICIAL CIR.CUTT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

VERIFIED MOTION TO ADMIT 
ZHONETTE BROWN, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Zhonette Brown, pro hac vice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Zhonette Brown, an attorney with the 

law firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 12th Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Ms. Brown has been admitted to practice before all courts in the State of 

Maryland since December 15, 1998, and all courts in the District of Columbia since August 2, . 

1999. Ms. Brown also has been admitted to practice before the United States Court of Appeals 

for the Fourth Circuit and the United States District Court for the District of Columbia. Ms. 

Brown is a member of the State Bar of Maryland and the Bar of_ the District of Columbia and is 

WPB#567312.l 16div-003692
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in good standing with respect to such memberships. Ms. Brown has not been disciplined in any 

jurisdiction. 

3. Ms. Brown has read all the applicable prov1s10ns of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion, complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Brown will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

7. A proposed order granting this Motion is attached hereto. 

8. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Zhonette Brown, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#567312.1 
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The undersi_gned verifies that she has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel ofrecord on the attached service list on this ( �ay o�5�3. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567312. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji o@carltonfields.com 

16div-003694



John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. �olovy, Esq. 
JENNER & ;BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

WP8#5673 l 2. l 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
lSrn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT ZHONETTE BROWN PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Zhonette Brown Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Zhonette Brown Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of August, 2003. 

WPB#567520.5 

·ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy .. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page 2 

16div-003697



COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT KATHRYN R. DEBORD PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 
\ 

Kathryn R. DeBord Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.' s Verified Motion to Admit Kathryn R. DeBord 

Pro Hae Vic� is G�TED. t'Y\S. ��"' t'Y\> � lee.� fJ2.._ 
(_w '\'\ '"' � lA �- · 0t-

DONE AND ORDERED in West Palm Beach, P each County, Florida this _J_ I 

day of August, 2003. 

WPB#567520.7 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S VERIFIED MOTION TO ADMIT 

ZHONETTE BROWN. PRO HAC VICE 

THIS CAUSE came before the Court, in Chambers, on Defendant's Verified Motion 

to Admit Zhonette Brown, Pro_Hac Vice. Based on a review of the Motion, it is 

ORDERED AND ADWDGED that Defendant's Verified Motion to Admit Zhonette 

Brown, Pro Hae Vice is Denied, without prejudice to counsel's filing a renewed Motion to 

Admit Zhonette Brown, Pro Hae Vice, containing the information required by Rule 2.061 

(b ), Fla. R. Jud. Admin. 

DONE AND ORDERED in West Palm Beach each County, Florida this/� 
day of August, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, II 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S VERIFIED MOTION TO ADMIT RYAN P. PHAIR, 

PROHACVICE 

THIS CAUSE came before the Court, in Chambers, on Defendant's Verified Motion 

to Admit Ryan P. Phair, Pro H�c Vice. Based on a review of the Motion, it is 

ORDERED AND ADJUDGED that Defendant's Verified Motion to Admit Ryan P. 

Phair, Pro Hae Vice is Denied, without prejudice to counsel's filing a renewed Motion to 

Admit Ryan P. Phair, Pro Hae Vice, containing the information required by Rule 2.061 (b), 

Fla. R. Jud. Admin. 

DONE AND ORDERED in West Palm Beach m �each County, Florida this /°}
-

day of August, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS, INC 

Plaintiff, 
v. 

MORGAN STANLEY & CO., INC., 

Defendant. ------- -------- --------- ----

MOTION FOR EXTENSION OF TIME 

COMES NOW, non-party, WACHOVIA BANK, N.A. ("Wachovia"), and hereby 

moves for an enlargement of time to serve its response to the Notice of 

Deposition/Subpoena Duces Tecum directed to Custodian of Records of Wachovia on 

July 29, 2003 (the "Subpoena") served by Plaintiff. As grounds therefore, Wachovia 

states as follows: 

1. On or about August 4, 2003 Wachovia was served with the Notice of 

Deposition for August 15, 2003 at 1 :30 P.M. together with the Subpoena with 

Attachment A, which categorized the documents requested, a copy of which is attached 

hereto and marked as Composite Exhibit "A". 

2. Attachment A to the Subpoena requests 58 categories of documents for the 

period January 1, 1996 through the date of trial in this matter (see instructions paragraph 

3 on page 15). It further requests documents from two arbitrations, nine other lawsuits 

and two separate SEC Administrative Proceedings (see Definitions, paragraphs 1, 2, and 

18 found on pages 9, 12 and 13, respectfully of Attachment A). 

WPB:l 63274:1 
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3. On its face, the Subpoena is patently overbroad, vague, ambiguous and 

requests commercially sensitive and/or confidential documents. 

4. Moreover, the bulk of the documents requested concern a depositor or 

borrower other than Plaintiff herein. Pursuant to Section 655.059, Florida Statutes, the 

access to books and records of a financial institution are confidential and are only 

available for inspection and examination as proscribed in Rule 655.059(2)(b). 

5. Further, there may be confidentiality provisions in Wachovia's agreements 

with its borrower, referenced in the Subpoena, (the "Borrower") that preclude Wachovia 

from disclosing the information requested to third parties without the Borrower's consent 

and/or prior court order. 

6. Wachovia is unaware of any "agreement" by the Borrower or court order 

requiring the release of the information requested in the Subpoena. 

7. However, in an effort to evaluate the relevancy of the request, Wachovia 

has ordered copies ·of the Complaints entitled "Coleman (Parent) Holdings, Inc. v. 

Morgan Stanley & Co., Inc., Case No: 2003 CA 05045 AI and Morgan Stanley Senior 

Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. and Coleman (Parent) Holdings, 

Inc., Case No: 2003 CA 005165 AI. 

8. Wachovia is also in the process of ascertaining the location and 

availability of the documents requested in the voluminous Subpoena to the extent the 

documents are identifiable. 

9. Within (30) thirty days, Wachovia should be in a better position to 

ascertain what, if any, documents should be produced and are available for production, 

WPB:163274:1 
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should Plaintiff overcome the confidentiality requirements of 655.059, and any 

confidentiality agreements Wachovia has with the Borrower. 

10. Wachovia has provided written notification to counsel for Plaintiff of its 

position. 

11. Wachovia is not intentionally delaying the production of the documents 

requested, but is in need of additional time in light of the breadth of the Subpoena and the 

issues raised herein. 

WHEREFORE, for good cause shown, non-party, Wachovia, prays this court to 

enter its order granting it thirty (30) additional days to and including September 21, 2003 

to serve a response to Plaintiffs Deposition Notice/Subpoena Duces Tecum directed to 

the Custodian of Records of Wachovia and for any other relief the court may deem just 

and proper under the premises. 

RUDEN, McCLOSKY, SMITH, 
SCHUSTER & RUSSELL, P.A. 
Attorneys for non-party, Wachovia Bank, N.A. 
222 Lakeview A venue, Suite 800 
West Palm Beach, Florida 33401 
Telephone: 561/838-4500 
Facsimile: 561/832-3036 

BY: �\ � 
AMY§i. RUBIN 
FLORIDA BAR NO: 476048 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t�t�e and correct copy of the foregoing document was 

furnished by US Mail thiU � of August, 2003 to: Jack Scarola, Searcy Denney 

Scarola Barnhard & Shipley, P.A., 2139 Palm Beach Lakes Blvd, West Palm Beach, FL 

WPB:l 63274:1 
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33409; Jerold S. Solovy, Ronald I. Manner, Robert T. Makowski, Deirdre E. Connell, 

Jenner & Bock, LLC, One IBM Plaza, Suite 4400, Chicago, IL 60611, Joseph Ianno, Jr., 

Esquire, Carlton, Fields, et al, 222 Lakeview A venue, Suite 1400, West Palm Beach, FL 

WPB:l 63274:1 
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the deposition upon oral examination of the Custodian ofRecordst WacboviaB 
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lists or d�atio� of po�;i·.lendera� co���ti���� �o�'� lenders. 
.... . .. . .. ·.• ... 

· ....

.

. 
· 

. 
;,

. 

. . 
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8. An c.tocum� oo.u.� .�Y,�� .. to !>�i!�eorganized S;uinJeatn. or the 
: :� 

.;:· 
� ;:�·1 =.:-· �·: . .. ;.. ·.-'·:-�:-:-· .��· ... :-·::� . ' 

sale� or pom"ble sale ofReOrg�ze<l Sun�-,91-af:iy·subsi�·<>t'n:Werlal group 
,::-1 . ""�"'::.;:;�.:.:.··. . :: .· .. .. .  ·.-�;: .• · �r:. : 1·.! -�.::z . 

1hereo.f. 
. . . . . . . . . 

··� .. .. . .. . ;:,.� ' � 
··.: 

9. Ail@cuments con� your eirOrts �· fui�e Sunbeam j ... • 
·�· 

.. �: • :!"':.: ,·! j-::;:1.�·•r�; . .::� :;�7="·, "•:; 
. . ·.-. . - . "· ·.-

your lending services both pri0r to and after the �IosiPZ of·�� B�k F��tics. 
� . ... �i . �- "' ! .• : �. ·. · ·��:.<'-

: :.. ·.�":':��°'�
·: 

·: .. •r:� ��· ···.' . 
� 

f assets 

10. All 5,fucuinents refl�ting all f��d -.�Us-� :Paid by Snnb� 
;\r. . . ·• � ... " i; 

. : '.;('y����-��·:3 ·;:'. i>(� ; .. 
including, but·not limited!'?� any Administrati\fe A� (as �etip.ed. in the Credit 

:� \'� · · ;� � ·. t1J .. r?. .. J.=·-�:r ... i� in ... 
:>=.. 

. . 
. "·:·· ::; .. · ... ��.:. ·':. ·:-:. �·: 

and any other fee related to the .Credit Agre,ement. .: �"' ,. · ·: ·: .' -. ! .'. '.:-:· • ' . _.. ' • , . ... 

ent) fee 

ll. All �o�ents concerning tb'�i'.BarikFaciL;u'.es, includin& bu not limited 
;\. •. � 

to, the sources and uses oft,he l3ank Facilities, the 4�isiqn to close the Bank Fa.cl· ·es, and the . ·  ,· . 
. 

. . . . . . 

closing of the Bank Faciliti�. · . \'•'," .. ·. ·.· 
• . .. • .. : 

::" 
Coleman or CPH conducted· by you or on your behalf ot'by;�' Stanley in 19 or 1998. 

•' o ,,: '•, , ' • , • , , • , I  

9.l.Z-� lO'd 96Z-l 

, . . � . .. �:.· -:-<�- .... :�� ··� ·.·.�/�·�:;� ... . 
:
· 

· .. .- . . . 
. ·.�1 .• >-.:., - ''·.:�. -� • '.' "t •. ·�·:.:. 

.. : · . .  · · ·  
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., 
. . 

. .. 
... . . 
··-·' 

. 

. . ·. ,·, . ...... -� . . ... . .. 

-.·.···' 
·• ·
:.:.

·,
··.i._:: �· -:.<.

· 
.... 

:;: __ :_.� � . ; ... :. :.�: .. : ·. r o � •; �.::• !, o 
•� 

. 
··. :· � . . . .�. ,. :' . ·: 

14. All ��ents � th���&g��#��:·�-�;ignins of the 
�-

. � : ·�·.-·�:.:·Et��·::·�· ··,-,:�::,:·�:,. · 
1998 Agreements.. 

:�\:- ': : ' ,'.,-}dt�!.:��;('.�!:·:df 
15. All ¥en:m.ents con�-� �� ... �tos�,of �e.P1leman Trans ·on, 

includin& without limitatl��; all d�cumen� ����;g �� . . ��si�ll to close the lenuiu 
!" . .' ... ) .=�· -�- -- . . : . 

Transaction. 
� . . . 

':· ... ·.• .. -:-
. 

�· ·. 

. . .. . . . . 
All d9�ents-�!'P�tlie·m� of'S1�beam's Board ofD.irectms. 

: !.1• 
- ... '. -: .. . . - ·. : 

17. All dricuments cone� �y�J���� .. �ts� or Sun eam. 
:;)'. ... . .. . · . . : ���/ :,� .. ) -.:.· .. �l.f':' �.) .. 

securities. :·!.:: •·. . . . . ·� 

1.8. All ���epts �ceming .�e "�g�)�����(.�uation of S 
� • ,• ,. � • .. ... �- .,, .. ·?t.. .. • ' : .... : •• 

securities, i;ncluding, witbo1!1)imitati� dC?Clllllents· �?.'i�P,ig � ,�talyzing the m· LC$lS1e or .. ·.... . 
: . 

. 
·� 

� 

� :· -:�� ·":�� ... ��:!· , ...... . ·:=:.::� 
decline in the-market prlce '.of Sunbeam sto.ck in anyJ��on r?f the j�eriod from and ' eluding 

• . . ·.i .. • .· ·• ·· :. J . .... , ; • ,. ::--:- ... :' � .... • • . . . . . . 
Inly 1, 1996 through and hl�luding December :�.1, 1�8. . "· · ·, ..... . . '; 'ONOO ';. ' \ � f: :· �"'.:,'.·= \': '" '-. ·� 0 s::' ,�, . . . . . . 

19. All do�ents conceming � ro.lc;: !JS ��ve .Agent for the 
. . •. �.... . . - .. . . . ' •  •: 

Credit Agreement or Bank �acilities. · · · · .... · :: . . : · 
···.. . . · .. �··�--��;:."�ff.�:: . .. :.·:-:-;:._; .. . �. 

. . 
Banlc of America, and MSS�: �d/or �organ Stanley, �eluding. but nqt limited to� . · .• • ·  • • • • . • • 7 •., . 

.. . . . . '·... . . . . . . . . . . 
of or during the meeting and' documents memorlaliZing; descnomg,�,or refening to 

- 21. All d�lllllents con� �y:�eniful�:,��"the Credit r-..r::.J•�·'""'dlts 
. .  · 

. . . . : . . . . . 

·. 

. . . . 
including, but not limited to,-�e April 1998� Ju:ne 1998, and 1uly 1998 amendm 

response i:;hould include, buqs not _limited to, a.ti �oc�entS con�llng the reasons the 

amendments. . .' . . . . - ' • ' " ••" : I ' I o .:--·. 
-.· •· ' Ir 

22. . All d9fuments concerning yput m_eetjn:gs wit11 Sunbeam, B 

America, MSSF and/or �:·.Stanley at which th� ��ic� · of S�1� or the Bank Facilities 
r:� : : .. • . 

-� -. 

CJ7-.l 

. : ··:. . ,. '.· . . ·. :_ . . � · . ... �-

-IDOJ� Uldz£:ro ED-lD-!hV 16div-003713
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.: ·- . ;. .. ,. •,· 
�.�. -· . : .,. . . . ., 

�·\" ··': .. . ·:_..::-. .. ,� , .. .
. . ;. 

·. . . .. �:'" . /�:--.��; -� .. '+.: . . -�:::� ,.�-•' " , . . 
' ·.> ::�;-� .;�,. . : :: :, �-��!�?:.� . .

. . . .-·�:.-.
·:: 

were disc:uSsc:d includin,g, but not limited"to, all notes:t�en of or dliring the me • >· :. . .. : .-;.·. �-�tF;:��-;:� 
. ·'.-:. : ... : '.- �-

docum� cone� the,J;ne;etmg. Your response sh�uid·include·� 

after the Bank Facilities cl�sed on ;Maroh :n� 1998. ·.:�-. ·�·:· ..
.. . . :· �-

. .. ... 
r..�·.·., .·::"= . 

7 .·. . ... , . ·:· :-l.�-= · ... : . ..: =� "· � · .. · . . - . 
· l 

'. ·-_. . ·· · !:::iw·:: .. � •• ·.: · · ·· .�::-.'·" 
-

23. All .. _documents C01.1ceming the "lien placed b); you and/or of America 
.�1• �- ,'_. I : 00 :-r-.�.J.�" 

0
' .': 0 ·:-:-::i�:·' �:·� 

and MSSF on Coleman stock owned by Sunbeam, inclug buin:>t limited to, ents .- ,..,,. . . .,_ . . ........ �... ........ ...... . ... in ... 

concerning the reasonorLon-to-seck�tbe1�-�-'..: .. ;
· 

· ·<-..:� · . ' :�·:.·, 
. . . : � .� . . . . . ;t ; . . �.-... . . :-• ):;;,.· : .,., . ." .. : .. :.... . 

24. All 4�cuin� con��#. C,p� �,!he Bank Facili �including, 
,, •. ,• • . . . - . . : . I ..• �. . . 

.• 
.;: • •  .-. · .... � . . I � 

but not limited tQ; all documentS evaluatIDg or' aSs� the value. •)f tha.t co.I.late� 
'
· 

� ·:;�\-'. - :i: �·. ; . ./\'": :�·1". ,;·��.�: ·: t;· � �:, .. : : :,,. ..... · ... 
25. All �cuments conceming_�� .s.�f#:��t .�.-eement betw �.· : . �· -:.·-� ·.· -r�· .· : � . �.· !'·.�·� .. ·�·. 

27. 
. . 

All documents concerning yotir.ratlng of the Bank Facilities 
��'. ;. I; ; : �: • :�� :· • ... � ,' !':7 "'10, .. ,l� 11 � 

·

: 

change made to that rating.;. ,_.. · · -· . -- · .
. .. 

;:-i: ··--
�- t,; 

. . ?.£.?�
·
:
·
:!��! �·::�·�.:. 

2�. All do�ents concerning any distn'blrt.ion you received as ·' ,' · . . ' . •, . . . ·,. ··· . . ·:· 
Sunbeam's b�tcy reo�tion plmi; incl��: b��:�9t �i� to, the value : . . . : . . . �7: .. ·: ... : • . . : . 
Sunbeam stock you :recei� and all documents evaluating ·or asse:ising the value 

dist:dbution. 

.29. 

.. . . � . .. : . . . . 
... :.:·· .. ·. . . . . .. . . - . 

. . . . .. : �-:. : . : .. : ·.: , . .. 
All documents concerning S�beam3� ��on to :file for b, .. 1!ti..,.,.,.,.,rt.-<u-

. . . . . . .. ... � . � 
. 

30. All documents concerning Sun�'s . . phfu�•freorgaofa.ati� . 
. 

31. IJl�cono����-�rompronllse+ed�� 
Offici:al Comm:ittee ofUns� Crediton; of Sunbeam. CoJporaticu 

.-:; 

FiR'� !lR7.-1 

- ; : � .. . 

: . ..:· ... 

-4-
·. � ·. 

: . . 

. . 
" 

: 
.
. �· ... .. .· 

. ..  � �_:; i :: 

' .� : . :·· I . : • •• -lllOJ� WdZti?O to-10...Jny 16div-003714
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,• . 

securities. 

33. 

.,. ...... 
.i\ I! ; .. 

. •' 

. . ·.:.:',.::: .. �:.�.·. :. �; ..... 

�.:�j��:i��f�; ::��-{��� . :: ... ;·: 

and/or Sunbeam.�$ restated.financial statements.. .. · ", "'.·� : · : . '· 
·�:� � . :: ., 

. ·� :'.';·· � ;?.-��i· .
.

. ;����":7t��\:?�. 
34. All docmilen� concerning 1he in�rease :in thE: size of the Sub · :ted ·� ... � .. ··-,·�. ... 

. ":·1 . � ':· ;� �-.. ===� ;. .... �·:. '?��: .,7,-:,:· .. 

Debenture Offeringfrom·s�oo�nron-to-s750-milli��-.:· •
. .: ... · ..... 

· · 
- - r� �· : · - � : ·: :.;.�-.;:r-���\�<.�;3; · 

35. All.�ents cone,� th�.9!r�·¥.i:�' amount of the 
� _.... . . 

�

.. 

�-. ···�· .,. �!; ':"'":• ..
. �.:··· Facilities from $2.0 billion�� $1.7 billion. 

36. All ��:�ents � an).:.��-Of.. ��·� .. C®rlbrt 1 
-·- ... • �'�!- ":�,··: • •. � ..... � ... -

in cODD.ection with the S�dinated Debeirture O�: <:.. · ·; ·:. 
,,� ··:t;��·-�� . . .. -� ·;�·, � ··-·· ��!�1: :.�'.t.··�·�-

37. All 4oCum.ents conceming th� s�� o(Suboroinated Deben: 

without limitation, documepts concerning road slio�,, ·���lpns with po 
.. �.:�: .. ...... 

: 

=. 
" .� . . .;_.�:: !:;-·-� .. �·J���.� . . :�;'�!-:. 

or communicatioDS with o(�o�g Morgan. Stanlo/s ... ���:l'.ersop.1.1�;( .. , · 
'::·· ,,,. ���.' . .:- .. · · ... ,. 

. : . . . 
� . . ''• 

38. All c10cuments conceming'the-subordinated:i)ebentcre offex"ijlg, 
.: ; ::-;: 

. • :;.i ..... ::;'(:·."' ... _ ... r;·i.;:�!:-��··;:t'!f 
.'' • ,:•:- • • ." ,.n •  � : 

• ,"�: 
but not limited tot the pric�ii&· conversion f� t¢dlor_��ol:t"of·demand" for 

·: . • ' .. . ,: ,·:.· 
.. .: 

..... : 
. . -: 

Subordinated Debentures. '. · · :· 

39. 
, . . . 

All documents concemi�-the".�ts �t �ook place on .. y .._.. .. _. 19, 1998 at . . . ·. : . . "': . . � . . •· 
Global Firumcial Press, incl� without llmi."atio�·::d��en:�:'.��ceming la 

and/or John Tyree. 
40. 

• • • • • .. " >' • � . . . :.:. :· . .. . ': . . . . 

. ·· ,.. . . . . .. �:� . . :J:: . 
. . ... 

. . . 

•, 

All oocuments concerning the ''bring.-down�' due diligence fl 
�-� 

. 

·.
. 

. . . : . . ' •  

SubordinatOO. Debenture�· ........ · .. �;···.� _;·��:�··.:··:-
:.· ·  . . .. . . .' ·-· · . •. -�-' -· �-�":" � • .. • lj . ... � . .... : · • 

41. All documents concemi:ng Sunb�'s first quarter 1998 sa1 :. ,. . . . ·.:· ··.·· :-·. •. · . 

DI 'd 96Z-J: 

. . � �::. �.. . 

.
. . 

.": ... : ·: .. 

... ,�s- :\ . .. :.� 
. . .. ·,--

. .  •' .. . .. · ·:�·.� .• 

.. .. . 
·: ..

. 

; 3:··:· 
" 
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. · 

. J 
.... -� . ': . 

. 
. :· -�·.. .. ... .  . �. . . .. ': '.' � . .• . : .. . 

. . 
' ::,,, .,',.�, •' �:"?,i..·•':-'�';-, ... t,; I ,:.,,� � ;·�'!, :"�,, 

42. All d�ents concerniil3 tb�-�t��� �i�.s�n 
r ·;'.· 

· . � � .: =�.,�·t:�>:·: � . : ::; .. � '. 
Offering including; without limitation, all·documents &On� ti.e decision to cl 

·:·:: . .:· . -�-:.��.· .. ;:··.-· .. . ,_·�t=�··'. :.·.·.. . .. . ... ·. . . 
SUbordinated Debenture Offuring. . . 

. . 

i .. ::.· -: ;·::·. C·� .. ··�· .. "':"�·-� .. ,:;.:�:. 
-� .:.�·· ..• . . ·.:. :· ·.1- . . . - ,.;·:· .;. : .. -:-; ·�·:.: 

43. All ��ents con�� �.Y.J2�� �1���.or any statem 
.:�.··.· 

. .... ·-=:·.. .... ':;.'· .t�t�·':0 :.�:. f!· ·�;·. �;�: 
any press release_ey Sunb� 1'� the follo.\ving· ��-·9r issii�.· on or about 0 

. .. · �· 
.�'·:�···· :�- .·: :.�· �.;�::�� ... :� .. ··-�.:;·.·.�. 

--1-997,--MarGh�l-9tl-998,Apru-3,--19�8,May-9,-1998, iune "IS·� '.199.8, 1'.une 2S, 1998, 
.· �;,..... . '· . /'[: :

·::
. 
\ ;7� ;�'>::.}�> .. � 

October 20s 1998:r orNov�b�.12, 1998. . . . . . . 
�--�!· •• ::; : . . : . .:. . . -, • .  _··:· :� .. -• . 

,• .. : 

44. All �0cuments concerning oomnnmica#ons 1-elating to Sun �:.. .·.: .• :·4!;.:_:-;'.;; .. .. . ·=·-·: �  ... i:;·::'· . . . . .. -· . . ·. . . 
Col� or CP� concen#ng the subject of the Co� "I:'r�tion or the Bank 

':. � � . '· � ··-- --=:::,;!·.:.�· ... . {-��-::!.'I:·: 
including, �thout lim:itatiQit; intemal communicati��,wfthln F� UDion or emnmllltli .. :�_.... . ": ·: . ""': .... ·... . ··: . .. �,,· . . · ·:· 

between or among First un:i�n and·
.
Sunbeam;-.Skadden, ��s Slate: Meagher & � ::�t· •' ; ,:::·. . . ��· "'. � .. : : .�.�:� � � .. �· ':�·. � 

Coopers & Lybrand; I..Imrui ·Co!'W,�y; Arthur:�d��J�'.f.; S�:.Verbinnen & �Inc..; Hl11 & 
•• .. ,.'.· •• ��.;· "· ·:... :_·:· ��.� .... �·-·: .���9 · � ..... . : . 

Knowlton, Ine.; Coleman, Credit Suisse First Boston; ,c.PH.; Mafcci; Wachtell Li 
� ... ... : � . .:· � . : . . �·.�� ·:·:." :.·�� . . : : !�· • �-. . . 

Katz; Davis Polle & Wardwell; or any other persOf! or 9.'.!mpally, ·ai;idior any of their 
. ��· . . ., . "; -� '!: ".?. �;:�· ... . !:;:. · .. ·.�f�'· � .' ·; 

employees,� orrep�ti�. .. 
:. ·:·�,:.:". ,. :.:;:.. . . . ··

·
. <· 

·_.:�'.'::. 

45. All do�ents ccnc�.m;i;,:� �·.�'�y comm 
. . .. '

.
.. . 

. •: . 
: 

betwoon or among you and: any Sunbeam investor, potep.tial.Jnyest.Gr, securities or 
.. . . . ' ·.:. :· .:·�. . 

analys4 or rating agency relating to Sunb�� .. : · . : , .. 
.. ·: � 

:'"'.':"· ·:.:. ·-·; ,.:,.;· : .. ·. ·� . 

46. All documents cone� a.ny-��� be��en and among . . ·. . . . ,. .. ... . . . . 

Sunbeam. .ArthmAnd� . . ¢� & Lybran� M��ap ·s�eY�.·j�sF, Col 

,:., ·' 
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. :• ' 

.. 
47� 

-
48. 

�·<.. ' .,_,.. . ::.-'.:···· .·. :< . . d;·\ 
, 

·� :{i_ '"' .�-

��:.: r?.�.f·.� ,:,r.· '··;f. :���!::· · · . . :..: · .. : · ·.·.. ·: .. · .-:. t� :.: .. : ; · . :. : r 
··'. . • . ..-.� ... -, .. · ·.=-;: · .... ::. ':' •

• 

t: : • • :;· : .• -� ;,·.-= ........ · .. �· ;� .. :: J �� 
All d0cuments con�tbe �l�;m T��on. · · r:: ·. . ·: .. . -� ::'�-; '.i;'.'?�- .�r-�. _::i:1,,>· .. . ��:.. 
AU �o.cuments concerning AJb�,Duill:ap.·�11/or Russell K 

-� . . � :: : .... ·�.:..:: .:�,::·"'<.. ;.:.: -� -: . !·. "•(·� 49. Organi2.ational charts, memoratl.da;:oi·sinrllaniocumwts �·.· .. ··. · . ' ·: ·�· . � ��·:;.',�:G··�!-, .. ·.3·�:' �:·. 

PAGE 36/39 

business organizational� �d the admiui$atl�e, �gemi� and ·reiimtUUt stroctme of ·:�·��.�: · 
�; . � · ·�.�:.,:? �::�,s-�:. -l�-�rr 

First Union from and inclumng Janumy 1,. 1997 thro'u$h and includmg December 3 , 1998. 
. ·��·=·-�. � ,1 .. � ��·;.· �.:!.;:�� ; ...... ��·�;- ··-. . . ��;_ .. ��-� 

SO. All ���� F�}Jni�7S P.�Y,pes. proced :manuals, 
, ...... ��=�. �'; - ;. ;- �-�· · . ::.���.�� : .. .":����. ' �  ;.:� ;;;. 

guidelines, refererice mat�. or Gbeckli� ¥. �� �.:..�[� dts:i.}ig any period • ·-
<=-

• . 
' 

. � .r.J. ,A.·!' '· • • . . . . .. 

including 1an�· 1 � 19�7 fuu� and m�ludiziS D��-"31 �·
· 1��� for the pem 

ti!•
� �\-� ":.: ... • • • �:: �- :-! . . � ·.�· . . . ;+,":: ... . � 

diligence, including, witho� Jim.itatio�, dti� dill������� in·:�nnectfon wi 

-.A!t faciliti·es. 
.. :?· ,, ' � , "7(" ;'�.-:: ":·; . . ;

.
:- . : v.,_ 

w� 

- .... · .··.:. ..... . 
� . ... . ·:··- .. � 

. ..· �.�:·:·:..�:;��:�- :..�.\'\:�·.:-�.,
·�:.\ 

and 

51. All �f;your document retentiori oi do�enf ilestrocifon po • ies or ·1�� ;,r. :-- • . . . · . : . · •. _· �'= :·.!J: ·.· � ..... ·:. 
procedures or similar proc�in-es for the pr,eservati� .. �torage� ·d�uctio� back-up ..... . .. " .�,':.\"I ,.., .• ,.y,• .-�.-.>. • • • !, . ... -::- -•.• '>-..�-� ... -· •• ·-:"� ·7' •. : ..: 
documents of any kin<t incfo'Qing electronic o:r; h8rd COPY versions pf documents, fo 

�. �: � .... : . . ; =-=�r.: . �·��. ::.:'� ... � .. · .. , ·ffs.=��. 
d'ID:ins 1996 through the� includin&. �lJiout.�tlQn,. 3:.a1. B.mendment to .. �JC .. . -., .. :. 7: \�'-=: ���� ... ::,��:�. c ·'.r� �..;; 
policies or pro��s. se�;tt� or relat�. ooepm��...';;�.:� . . all;·.tecords con .......... u.� adherence 

. •,'· . ii. •:'". • •· 
" 

:. "•"' •: _..r,,, ,·,. �· ..... ,.·')..,.• . �· ', 
to and fail� to aQhere to � �blde by any �ch policl�: �r ���� and any m oranda or 

otheJ: instructions concemnikt1te obligation and pioc,��.h �· il�i�,ed to l'Tr'P.�il'AI cd1 ralevaut 

documents, including witho� limita�on �dence co��g ih�
·
'.£.�ons� the . · . . ..... . : .... ·· : .

·
· . . 

and the SEC Administrativ� P,roceedings. : ."':: : ... . ·�-: -. .  •·. �:: .... .. . � . : . , :-' •. . �."!: 
•

•
. 

�:. 

52. All documents oro�_infoID¥t�.�yon ¥.ye.provided or 

party (whether voluntarily �r -in response to a doc�ent r�.�klriil,>poena duces 
• .;,.!,' 

interrogatories, requests foia.tln?ss.ion, or otb�i:>·�q�Stsfo1tmro�:ition and/or do ents) in 
·; . . .� . . . .• ·, .. ·; · . . ;. :. 

any of the Utigatibns, the �itratlons, or $e SEC A��tiyi/]�gs (m 
• : r' •, ' ' 

�lZ-� tt/Zl'd SSZ-l 

ll'. ,. 
: . . 

·..:·.:; -�· -�:.�:::.. =.. �:� .: . ·�:· 
-7- .; . :-�t- '�:�.:.: .. :":· .. · .. · .··:·; 
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... 
-
� 

: 
. 

I • "... • ' .'. • • ·: .. ) . �- ·=· :. �!.•,:"' :_;- :!� 

. . .. �.::� �· . .J. .�;��· ... . �·{:�.� .
. :�·;.; ·:r;:· 

without limitatio� any ?'Cl?.��; c�mmunicati�µs, iYM>l�� t�); legal mem.orm� .· .-�· . .;� �� .. ·.�: .. ·. :: ·;�.. �-�:�: · . . :�··. �: 
. 

·� ��� 
stnements, or other documenis submittedto the S�ues 

.
. & Excb�e Commissi .. ·:�· .. · : . · .. ... �- t�.·����\ .. :r. .::;·:· �� 

party). Your response should incbide: 
;...- . . 

:'";' �'.; :;7.�::�;�� :� .. . �·;? ;-,. 

or any other 

a. ;�., AU �yezyreqµ��:-�pP�epa;S .. 4.���-� n:· rteUrogatories, or 
.. �..... ,, ... ' 

. . .... ,,:; ... �....,a.; •. . •  -:- ,: ... "'. \; :.._-,.: 

• \ •,' ·.. • <•• � 
, : ·:·�.;.._·.,: i.� ;:;�:·; • -��." .. i:'t .�· r\"':: � f!Jr admissions s�e§..£!1 Y.L"!lt itl taj�.nf the Litigati 

� - . . ·. :;_(,·-·····.··:.· ::.. 

�i��ortbe ·soc �ve .Pm:eedinsc;: 
;,�· :;· . . ' . .. ;::· ·:·:�h ; .. :: .'="-. . . i1i;:-_:.,,· ;;·� • 

. . · . . 
b. ·; _ .. _.. All respons� and/or .o�Jectl?D.s �.:�u provided or �m�1d in 

��to any dis����?� �bJ>9��#.fduces tecum, • 
, 'O M ' : •;· l:. ... .. O ,r ..,,, : O ,, �. 

or r�� � a�si� .. s�,ff, �·�� � .
. �?Y of the Li · 

. � .. . • .r,..·. . ... : . . . . . . . 
Arbitrations, or the. SEC �tiye J>!o1�eedings; and 

O '• O .... ' .':. O O f 
O 

� ; �. - c ; ; 0 O 0 :_· : M ' 

c. . . All privilege logs you prepared in an)' of the Litigati 
• �� ·• • . ·: ::·:· . -�.� � �� . ... ; :; ... : :.:"! ...... � .. x 

, •  . . . . . Atb��tions, or t,be SEC A��ye P!,oi� with to 
... -: _. . . · ·.. . 

�·,. 
�; 

. ·. ·:.:.:.; :-- <;·��� ··�.,�·. '�T: �;.··�'�-
:.. ,' .,. . . . ·. ' . . . : ,•' . •.. . . .  ·�... .. 

do�,�.!furt.you :w.itbhe14 �m.�rpd:q�().f:i.in response to any document 
req�.��' �bpoenas:� �. ��,:�n;� ·�� for· ·on snd/or .·.· .. 
documents. . . . 

.. -�;, . . .... 
:: .. :. ·. .· .. 

$3. All Communication$ ronc�. any Qisroy�ry request • 

. . . . 

tecum,, interrogakicies, or �ueSts· for admissi�ri seivcifon:;�u ii'diny of the Llti 
, : . . . . . � 

··. 
A ..:L 'trati th SEC A,;,:.:.:...:_.:�. �...,,t: .. ..; : .. . . ' . : . . :... •. 

LUU} OtlS, Of e .(').WlJ.liJBiUi:l.UVe.1..1.v�S. , ... :: ,.:. . ,. · .• · •• • .  

54. All documents you have provi.ded to. or recei v� from the S . . . . . . .. �<.. . .. : . . . . : 

Attomey Genetal ofNew Yock, 9r any othf?: gm.-eroment��l .. i?�.�.�tArybody cone 
. . . ' . . . : . ... . �- . . . : :. .:.: � ,,. . 

Sunbeam or the Coleman Transaction::· 
. .... . .... · 

.. . . .. . ":,,· ":..�� ·:. . . 
... · .... . - . .. . 

�; . . . ·:·.·· .. . .  ·'· 

·
;_ .. .. 

:
_ 

. . •. ·"' ·" '.·' . ·· . . :·· 
16div-003718
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,. : .. ·, .. 
-:": . 

; . 
. ; .... : .... .' -� - �. ·':•' . . . . .. . 

-�:·.:.� . ·
.
· .. 

. . 
� .?�·t::�::-\ ·;�·--'.-

·---�
·. ' 

SS. · All.��oti�ns� mem�!,8' �;.g�{f�-�ers, or trarm 
proceeding concerning any discovery requ� subpoelis, or other request for info 

. . . ::·:. . � ': . ·.� -�. ·��::·· ·: .�.'��· . ..f.� :._. .. 
documents in any of the Litigations. the Arb�b:ations, or th� SEC Administrative 

�:;:., ·: . 
. · t · · \:·!· .L. � , .<: ; �;�� :··. 

s�� All ·�rlpts of aud �ottS·_p,_·�,:d���t�ons, recorded-·�· 
. 

- . .. . . . . . . 
'o '� '' \o o ' • � ' : : '-;.::• 1

'
�-.: /'::,'I lo 

affidavits or hearings held:iri connection with any ?f the Litigations� the Axbitrati 

-------�· ·-
�

--·-
--

., - .. �,=� � ;· � ... . - ..... ·.: 
. . 

� 

parti� or non�parties (w���er V<>luntarily or� re:s;:>�e m .. �_p:>cument re. :aw::srs. 
�� · . .''i� . . 

. .. ·. 
. 

·, ·: .... - ..... � ..•. :; .. .;::.i· :;��; 
dnces t� or other process served by you or any o��r party) couceming Smib 

'! :·: . � ��··· .. 1..::· ·-��--��·-: . •  ";:'·:''� • . 

Coleman Transaction. 

Proceedings. 

1. 

'c ·, : .. 

160 00088 99 (AAA); and Russell A. "K.eriSh.and Simbe.an:i Qgm6n1tion.. No. 32 1 

(AAA). 

2. ·'Batik.Facility" me�;tb� �t Agreemeil� including am 

PAGE 38/ 38 

No.32 

all funds extended by MSSF,, Frrst Union, ·andlor Bi:Pk of Ameri� to Sl.mbeam. P'�:iant to the 
·� ::: : �·. ': : �.

· :� . . :·. � .: .. �: ·!�·;· ':�: .>� 
Credit A.greem� including, but not limited to, Tranche� Tranche B� and the R 

,, ·
. ·,, . . · � . :_.:.. _ _ .:·.:··-·�· � 

�.:.::::. '.�.� 

Facility. 

SlZ-= VY/Yl'd 96Z-l 

. · .. 

.. :·.: 
" 

, .• • r • 
. 

..: 

: ,, :'_ ·'�· ::.�.�·� .. � • 

. . . 
• . . �7· -9• .. -��.-�J:�· _.::�;.:-?.t�X� .. :�·i=H:�--i 

16div-003719



PAGE 1" "RCYD AT 8/19!2003 9:55:55 AM �astern Da�igh!Time]' SVR:FTLFAX/13' DNIS:3447' CSID:7043837495' DURATION (mm-ss):02463 7 4 s s PAGE 

.,,.: .. 
. - �·· . 

i.: 
.· 

: 

.. c� . 

. .. �· . . 
• , . . 

3. ·'13� �f:Ameri�"Iri�·iiiiriic�r·���; Niilional TuJst 

Association and any of its t�t �d l&nier omc���ri���i��' tepreS 

agents. 

4. 

�' . . . . � t· . .... .. ... . • J,•, .... 

,
•

. , 
. . 

:· 
.
. 

accordance with Sectioll 2�oo:-or� crewt .Agteem.�· · .. ·?d ·." 
._.,,,�; -' 

5. '• . Ht'Col�i?.fa�the Ccil����i�i�� and any or 

' . .. . : . � 

6. "CPW' means ·colenian (Parent) H.01dings .Jn•� Coleman W . . . . . . '•• 
� 

. . � . 
. · . . � . : · . ·· ;.� . : '

' . . : . 
Corporatioo, cw Holdlni; ln�:,'ana aliy oftheiT ����suei�rs, subsi · •. s� and 

, . . .. . . 

8 .. 

otherwise. 

9. 

. ' . :· . 
.·.: .

. �-

descn'bin& evidencing, or c_onstituting. . : •. ·.; ·� ':"!'":.. ...... -7, :. '• ·: 

1 o. ··coopers & Lybrandtt �earn; t!i�:.'!<?rmer ��>ers & Lybrand 
.. ,

. 
. . . . .· ... · . . . · . .

... 

known as PricewaterhouseC00pers LLP)9 ind :8.ny ofi1'$.p� � 
: •. 

• 
• 

. !" ..... ....� �
.
'· •. • . 

subsidiaries, and present and former partners, �l�s,. ��tlves, and a .. ' · / ·.. 
. ::\�.;; ... · ;.·� :�.�.: 

.... �� �.\ 
. , 

=' � 

' . 
•,· . 

. ·· .... 

. .:. . ·.- .. . 
. 

: . �· . .. . ;·-..... �. ::: 

.. :. �· : � -. �: . . .. :. �.�.�:. : :. �. :·::· . . ·": 

-10-
. '.���,-� : •.. ·:·: ... :·': . .. ·. ::.�'.: . �·�f� ? :.\y·:::,.:_·- -��: ... :. ".: 

. ·· ..... ; .. • .-. '·:· :·. ·. 

form of 

(now 

Wd££ito £0-lO-!ny 

1/7 
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·. . . . 
•" . . 

;" 
. . . :��;.:< � i;�·· . . .:�.:;:;: '" . � . .....

. .
. • . .  . . _... . . · . . 

-�·-
.·
:.. 

. . - ;. ��::· : ... ..  : · . . ... ;". ' 
. . : 

CozporatioD, as b�Wel'9 :Witli MSSP, F� unirui;· �J�·'.�.� of"�iierica as Lend . ').: ,  . - .
... .

. 
·.,· �7.'"-'.: ��·;:(.� ' /·/: :':\, 

Man;h 30, 1998 and all am:endrnenm thereto. · · - .
. . 

� '�s!Wlbegfu.i���;��i�videdhl .. . .. . ·• . . . , .· . · · · · .... .  :�Ji-.: . .......... 
. 

the Florida R�es of Civil �cedure �d �furs _ti, �tfu��
·:� .. ·���� whether ph 

-----. - ----- - _;;··. �· . 
: . ,

.
· :�. :.�:� -)� ·..: · .: �:J���; � :  

electronic>-io.-0r-by wbich wo� numb� or �deas .... rec0rde4 qr preserved, wh .,. ·: · .. _ . , "".;:' ·. .?:�.�;.: :.,�::. �� · ·  .::F-'z:lZ·(. . . ' · · . .,. 
• 

� . . 
� 

� ::.: : • =·. ··: .. ,·.; . .:. . . : � 
.
..
. 

tangi'ble medium or el�µitally Stored, inclUc:ling '.3ny "an4'atl .drafts of any final d cument. The 
::. ,� .1· . " :"· :· .... ·. •· .. :;; �: :" '  " ·: '·r-;.; 

word "'documents" shall mcfude� byway of ef�l�·�d .riot)��� oflimitati� . ·. ·· 
.. :� .. .. ..... . � ..  . . .. .. .:.::·; .. , "�..:� · �.:-. -� ... �· � 

follow.tog: P.aperS� �p�ce, trade �� .�tC?:1?,�,��ezn.or.mda, tele� cables, notes, .. · ·"". .. ... .. ,' .. . . . ... ·: .. .... . 
messages, reports/Studies, .?z:ess releases, �in!�.���� ·�.�� .. �� chec� a ·o and video . : . . . . -· . .. . . . �. ,,. ·:· .. . •' 

recording5 and transcriptions thereof; pleadings. ·testitn�ny�:"�tl�. biilletins, p · �:�··2 · · .. • r. . : ·� · . . · .7 .. -:0.� .. !!:-,,�1::� · . ·. · - �� .. '. <: .... ��_ .... �:·! 
broehures, n:u1g¢n� qu��, � c�,··.:�������endars, desk am, ·=· •• •. ::- • • . .

.
... �··· .-� . .  �. • .. • ·�" • 

pocket calendars, � lo� publications, JilOti� di�� -�c!Uons� diaries, • utes fbr 
..... :. � . : - . .. � . · . ; 

. 
. _. � ;-

meetings, cotj>or.ate minut�:orders, resoh�� �J6em��'ls or notes of 
�: .. ,\�, '�' o ,; I .�:\'•. ·��:�-- '" �t-� -�:. ,, �'-�:) \��?; 

communications. whether by.�lephone or tare��� �. agreements, 
.. :·· ·:· : ·: . �.�. · -:. 'i� � -·-:. -�:�: ···· .: .::� .;-; 

computer drives or memories, computer �kettes or�� erm� 4;D-ROMs, or 
. . � . . . 

. ... . . .  : · ·  
tarigi.olc thing on �ltlch any handwriting, typin&·prllitj�-photostai�c� electronic, . :. 

. 
.: . ; . . 

other fomi 

of coromucicati�· or ��ti�n inecorded or r��.:fu��,;:���1h all notalllcms on any of 

the foregoing, all originals,: ale copies. or other uniqu�·topjeS of :tbt'!feregoing,. and all versions .. .
. ··. : " :  . . . · - ·  

ar drafts thereof; whether used or not. 

13. "Fe� 27, 1998 A�i(>Jf m�(aJ,lbe Agr�ent t J>1an of 

Merger dated .as ofPebruaiy27� 1998 among SU:nbean1-Coip;, Lase:� Acqu1S1tJ.on Cdtp., CLN 

C l 7...I trtr/Q I ·.r· QR7-1 

. . . �-

-ll- .  , . 

\ '"".' · ;, .. ·" '  

-WOJ� 16div-003721
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�-. .. . .  . :_.: 
.. :· .· " . 

. .. . .. · .... . ... . \ ... . 
-

.
'::' .. •. ,... , ,. 

Bank; Nstionru Associatien} and any of its subMcliaites,:diVisf�::·iffili� wewtc1 
·� ·:' : -.. · �� .. •. i: - . . . �f:�{;·;?:(�·� � ·. : .�)�� e;·;:·� .. ·�· 

successoJS, joint ventures, pieSent and fotmer offi�, .�f$, .•�loyees, 
:��-� .�·- . . . . � 

. : :�� �/':'.'��·�·� ·:. . : �i. -;�� : : . . •' 

agents, and all other persons acting or p�g :t�,a;�(cJh":i'.�>1�.�alf 
... 17. 

";°''· 
. : ·�- .: ·: .. �< . : . � .  '.: : : =_:.:. i"  

PAGE 3/ 7  

1�. '"Litigations" means Jn Re Suribearri SecUriti® Litigation, .8-8258-Civ.-

Middlebrooks (SD. Fla.)t�amdm Asset'.Man��� ��.:·et.��-�- b J o · 

:·- ":.'\; · _. . •: �:·r. : �  -�:-:-;· �_ -: · .: :  .. "." ? ': . 

. • · ·.· . . . 
� No. CL983168AD (1?51h'Jud.''Cir.:, Fla.); Stapl�thk �:·:sUiili� ·

·Cmp., et al,. N ' 98�1676-:��·: i:· 
• 

o I : · �· -" ·,��y�;;: ·, ,�,; :. ���-;� � :  

.. , .  • •• 11 1 1 • a  ,..,,..,. I 

�r-�.:: : '..� �-' �?6 . :-::·J, �:x:� · :.: . 
. . . . . :'·.'·· . :·:.-� .· . .  
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. ,.· .. 

t" ·. 

. . . . . . · . '  ··�� . ·:....: ;,� �- . �· 
. . ·.�. :.�.)�r.::.�� :: .. � :�3 : �� 

. . 
: , •.

. · . .. 
, , . . . ,• . . · ·:.·· ·?t ·::- . ,· · .. :�j .  �r;.�- !.�_:$�: .��-.-.;.=::_ Civ.-IGng (S.D. Fla.); Sul:ific�mCo_m. v. Pric���-�o�:� No. CLO 5444AN (15* 

fr: . . .:.: . · ,. ;. ·.:. ::: •. � .,�·i �.�· : . .';..:. :. _,:: -�· 
Jud. Cir.,, Fla.); Jn re Sttnbemn Corp .• No� 01-4tJ29i �(AfGf (B8ilkl:� si>.N.Y.) and every 

-�j' f� �.. :· . ;��:·t�_;i;��-;:�·. ;�:.fj�: -�-�i· adversary proceeding thtj'ein; SEC v. Duil)w. et !lu=lil0'?�1-8437:Civ.-Middlebr. ks (S.D. Fla.); 
. 

• �-,�:: ' . ;_:. l��: . . �,;�,;.;$;-:�·:· ... �: .. �, .: ';'�: . f : .  Oakt,ree Capital Mana�t UC v. ArtbutA,ndeci¢n ELP, No. BC257177 (LA. Ctyot CA); and 
'• 

. • . .  : . ':" !' 

Coleman <Parent) Holdin"iS:mc. v . .Arthur @HeifintW�):j�. CA 01-060 . . . · , . (ls6 Jud, 

�� �--� ·. �i:���:·;;i; . -�.� $\ • .I' _Cir., Fla). 

19. ••J;ir),,; means �'·:i..���es�·�.;j� Inc. and 
••

•
• • : ·.' �;·:� • '!  , . .. � ·  . • .. �'.··:· • • , • • • 

predecess� successors)�'bSidiaries, and p� �f rm:m-e¥4Hfa� directors, d employea. 

20. 
, . . . ··: ·. ... ... . . . . .  ':. ' • 

ofits 
' 

r ,;  • ' •• 1 pred� successors;';:affilia� subsldlaries� �� �rl::filrmer officers, ¢l·treci:ors. 
•: : • ' 

' 
' 

\ • po .. - ' I "  � '  .. : •: 
p� employ� rep�ves ini'd"� :.:'p;:;�;·: . .-� � ; - ·7. :::.s '.f:. 

: " 
' ; ·. . 

·:- ·: . . . .

. ; ·, 

: � .... . 
•' •'•'!>.. . - :l",-

21. "MSSF' means :Mor&aii Stariley ·s�or Fur1ding, Inc.. and y ofits 
. . : .. ".''! ·; <; �·... . .. . < · : ' I • '  #I o � •.- ... • 

P ' ' -' predecessorss t>tlCcessors, �Jia� subsifilari� in(fpmj# ana fbnner officers, � . . . .  '" • · · . ��w;_�aw·�"":; :::�?� ,��::'' 
21. "P�" means �y natural p�� ��ltio14 limited · ... . . . . .. ·... . . ..  ·_.-'.� -.. �·:·:-; ·: .  ·�· .

. : .. � ?  :�··" ;� .. :.:. 
trust, joint venture, assotjation, oo:t_npany, part:netshiPs.gov�en?} authorityJ or er entity • . · . . . .. : ... . · . ,• ' . 

23. �rganized Sunl;ieam'' means Sunbe.:a:o:1.Corporation on 

effective date of Sunbeam;� chapter 11  plan .�i reo��ti�� .. :�:.��led with the U 
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ll!I WEST PALM BEACH OFFICE: 

SEARC Y 
DENNEY 

SCAROLA 
BARNHART 

�SHIPLE'iA 

0 TALLAHASSEE OFFICE· 

2139 PALM BEACH LAKES BLVD. 
WEST PALM BEACH, FLORIDA 33409 

P.O. DRAWER 1230 
TALLAHASSEE, FLORIDA 32302 

P.O. DRAWER 3626 
WEST PALM BEACH, FLORIDA 33402 

(850) 224-7600 
1-888-549-7011 

FAX: (850) 224-7602 
(561) 686-6300 
1-800-7 80-8607 
FAX: (561) 478-0754 

ATTORNEYS AT LAW: 

ROSALYN SIA BAKER 
F. GREGORY BARNHART" 

LANCE BLOCK' 
EARL L. DENNEY, JR.' 

SEAN C. DOMNICK' 
JAMES W. GUSTAFSON, JR. 

DAVID K. KELLEY, JR.' 
WILLIAM B. KING 

DARRYL L. LEWIS' 
WILLIAM A. NORTON' 

DAVID J. SALES' 
JOHN SCAROLA' 

CHRISTIAN D. SEARCY' 
HARRY A. SHEVIN 

JOHN A. SHIPLEY Ill' 
CHRISTOPHER K. SPEED' 

KAREN E. TERRY 
C. CALVIN WARRINER Ill' 

DAVID J. WHITE' 

'SHAREHOLDERS 

PARALEGALS: 

VIVIAN AYAN-TEJEDA 
LAURIE J. BRIGGS 

DEANE L. CADY 
DANIEL J. CALLOWAY 

EMILIO DIAMANTIS 
DAVID W. GILMORE 

TED E. KULESA 
JAMES PETER LOVE 

CHRISTOPHER J. PILATO 
ROBERT W. PITCHER 
WILLIAM H. SEABOLD 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STEIN 
BRIAN P. SULLIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORN 

Via Hand Delivery 
September 2, 2003 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman Holdings, Inc. vs Morgan Stanley & Company 
Matter No.: 029986-230580 

Dear Judge Maass: 

Enclosed please find an original and four copies of a proposed Agreed Order Regarding 
Enlargement of Time to Prepare Privilege Log in the above-styled matter. If same 
meets with your approval, I would ask that your Honor sign same returning conformed 
copies to all counsel in the envelopes provided. 

U
ctfu

tu
y,

. // . 
// 

C,./ , // 
. .  /� 

i 

J K SCAROLA 
�Imm 

t/Enc. 

cc: Joseph Ianno, Esq. (Via Fax) 
Jenner & Block, LLC (Via Fax) 
Thomas A. Clare, Esq. (Via Fax) 

p;;ft�� 
WWW.SEARCYLAW.COM 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTHJUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

MORGAN STANLEY & CO., INC., ) 
) 

Defendant. ) 

2003 CA 005045 AI 

Judge Elizabeth T. Maass 

AGREED ORDER REGARDING ENLARGEMENT 
OF TIME TO PREP ARE PRIVILEGE LOG 

THIS CAUSE, having come before the Court on the agreement of the parties, and 

the Court having reviewed the pleadings on file and otherwise being fully advised in the 

premises, it is hereby 

ORDERED AND ADillDGED as follows: 

1. This Order shall apply to all current and future document discovery 

requests served by the parties in this action. 

2. Upon review of the document requests served by the parties in this action, 

certain documents may be within the scope of the request that are protected by the attorney-client 

or work product privileges. 

3. If any documents are withheld from production on the basis of privilege, 

the Court orders that each party provide a privilege log listing those documents pursuant to 

Florida Rule of Civil Procedure 1.280(b)(5). The parties have indicated that they expect to 

produce documents on a "rolling" basis. Accordingly, the privilege log also shall be provided on 

a rolling basis within thirty (30) days after each portion of the party's production of documents 
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Coleman v. Morgan Stanley 
2003 CA 005045 AI 
Agreed Order Regarding Enlargment of Time 
To Prepare Privilage Log 
Page 2 

from which the documents have been withheld on the basis of privilege. For any production of 

documents made prior to the date of this Order, the producing party shall provide the privilege 

log within thirty (30) days after the entry of this Order. 

4. To the extent privilege logs were created in connection with other 

proceedings, the parties may use those privilege logs in this action, supplementing those logs as 

necessary to identify each individual document withheld on the basis of privilege. 

5. The privilege log shall include, without limitation, any otherwise 

responsive documents that were created by the parties' lawyers in connection with the 

underlying transactions. 

6. The parties are not required to provide a privilege log listing otherwise 

responsive documents where those documents involve privileged communications between the 

parties and their lawyers in connection with litigation arising from the transactions at issue in this 

case. For purposes of this paragraph, such litigation shall include, without limitation, this action 

and antecedent litigation involving the same transactions. 

DONE AND ORDERED at Palm Beach County, Florida, this __ day of 

'2003. 
--------

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 
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, Coleman v. Morgan Stanley 
2003 CA 005045 AI 
Agreed Order Regarding Enlargment of Time 
To Prepare Privilage Log 

Copies furnished to: 

Joseph Ianno, Jr., Esquire 
Carlton Fields, P.A. 
222 Lakeview A venue, Suite 1400 
West Palm Beach, FL 33401 
561-659-7070 - Phone 
561-659-7368 - Fax 

John Scarola, Esquire 
Searcy Denney Scarola Barnhart & Shipley P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
561-686-6300 - Phone 
561-478-0754 - Fax 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T; Markowski 
Michael T. Brody 
Jeffrey T. Shaw 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
312-222-9350 - Phone 
312-527-0484 - Fax 

Thomas D. Yannucci, P.C 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
202-879-5000 - Phone 
202-879-5200 - Fax 
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COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2003 WL 25853457...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

2003 WL 25853457 (Fla.Cir.Ct.) (Trial Deposition and Discovery)
Circuit Court of Florida.
Fifteenth Judicial Circuit

Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. 2003 CA 005045 AI.
September 2, 2003.

Coleman (Parent) Holdings Inc's First Set of Interrogatories to Defendant Morgan Stanley & Co.,Inc.

Coleman (Parent) Holdings Inc., John Scarola, Searcy Denney Scarola Barnhart &, Shipley P.A., 2139 Palm Beach
Lakes Blvd., West Palm Beach, FL 33409, (561) 686-6300.

Jerold S. Solovy, Ronald L. Marmer, Robert T. Markowski, Michael T. Brody, Deirdre E. Connell, Jenner & Block,
LLC, One IBM Plaza, Suite 4400, Chicago, Illinois 60611, (312) 222-9350.

Judge Elizabeth T. Maass.

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, Plaintiff Coleman (Parent) Holdings, Inc., by its attorneys,
hereby requests that Defendant Morgan Stanley & Co., Inc. answer the following Interrogatories within thirty (30) days
from the date of service.

DEFINITIONS

The following definitions apply to each Interrogatory:

1. “Identify,” when used with respect to natural persons, means to state the full name of such person, and his or her last
known address and telephone number, and if employed, the occupation and the job title or position of the person, and
the name, address, and telephone number of the employer.

2. “Identify,” when used with respect to a person other than a natural person, means to state the type of person
(corporation, partnership, government agency, etc.), full name and address of its principal place of business concerned
with each matter inquired of in these terrogatories.

3. “Coleman Transaction” means the transaction by which Sunbeam acquired CPH's interest in The Coleman Company,
Inc.

4. “Morgan Stanley” means Morgan Stanley & Co., Inc. and any of its present and former emloees reresentatives aents
attorneys accountants and advisors.

5. “MSSF“ means Morgan Stanley Senior Funding, Inc. and any of its present and former employees, representatives,
agents, attorneys, accountants, and advisors.
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COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2003 WL 25853457...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

6. “Subordinated Debenture Offering” means the offering of Sunbeam's Zero Coupon Convertible Senior Subordinated
Debentures Due 2018.

7. “Sunbeam” means Sunbeam Corporation.

INSTRUCTIONS

8. The connectives “and” and “or” shall be construed either disjunctively or conjunctively as necessary to bring within
the scope of each Interrogatory all responses that might otherwise be construed to be outside the scope.

9. The use of the singular form of any word includes the plural and vice versa.

INTERROGATORIES

INTERROGATORY NO. 1: Identify each individual who conducted due diligence of Sunbeam or is knowledgeable
about the due diligence conducted of Sunbeam by or on behalf of Morgan Stanley or MSSF. For each individual, identify
his or her role and/or the basis and substance of his or her knowledge.

INTERROGATORY NO. 2: Identify each individual who conducted due diligence of Coleman or is knowledgeable
about the due diligence conducted of Coleman by or on behalf of Morgan Stanley or MSSF. For each individual, identify
his or her role and/or the basis and substance of his or her knowledge.

INTERROGATORY NO. 3: Identify each discussion, telephone conference, meeting, document, or other
communication any Morgan Stanley employee or other representative (including attorneys) had or received prior to
March 30, 1998 concerning Sunbeam's first quarter 1998 sales and/or profits and, for each such communication, identify
the individuals participating in the communication, the date of the communication, and state the substance of the
communication.

INTERROGATORY NO. 4: Identify each Morgan Stanley employee or representative (including attorneys) who
received, reviewed, discussed, and/or commented upon Sunbeam's March 19, 1998 Press Release (or any drafts thereof)
prior to its issuance by Sunbeam on March 19, 1998.

INTERROGATORY NO. 5: Identify each Morgan Stanley employee or representative (including attorneys) who
communicated with John Tyree on or after March 19, 1998 concerning, in anyway, Sunbeam's first quarter 1998 sales
and/or Sunbeam's March 19, 1998 Press Release.

INTERROGATORY NO. 6: State with particularity all actions Morgan Stanley took to “perform[] all of [Morgan
Stanley's] obligations as an underwriter of Sunbeam securities” as alleged in Morgan Stanley's answer to paragraphs 58,
59, and 87 of the complaint in CD CD this action.

INTERROGATORY NO. 7: Itemize the fees, expenses, payments, and any other cash or non-cash compensation
Morgan Stanley received from Sunbeam for any project, including but not limited to Sunbeam's acquisition of The
Coleman Company, Inc.; Sunbeam's acquisition of Signature Brands USA; Sunbeam's acquisition of First Alert, Inc.;
the Subordinated Debenture Offering; the tender offer for Signature Brands USA; the tender offer for First Alert, Inc.;
and any other project for Sunbeam for which Morgan Stanley received compensation of any kind from Sunbeam.

16div-003732



COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2003 WL 25853457...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

INTERROGATORY NO. 8: Identify all claims that have been threatened, communicated, or otherwise asserted against
Morgan Stanley involving allegations that Morgan Stanley failed to conduct due diligence properly in a public or private
offering or in any transaction where a portion of the consideration for the transaction consisted of stock.

INTERROGATORY NO. 9: Identify each instance on which Morgan Stanley employees or representatives (including
attorneys) traveled to Florida in connection with Morgan Stanley's work for Sunbeam and, for each such instance,
identify the Morgan Stanley employees or representatives who traveled to Florida and the purpose, date, and duration
of the trip.

INTERROGATORY NO. 10: Identify each instance in which Morgan Stanley employees or representatives (including
attorneys) communicated by telephone, in writing, by e-mail, telecopy, or overnight courier with individuals in Florida in
connection with Morgan Stanley's work for Sunbeam and, for each such instance, identify the Morgan Stanley employees
or representatives who participated in the communication and the substance and date of the communication.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by facsimile and mail to all counsel
on the attached Service List, this 28th day of August, 2003.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

������������������ 

) 
) 

) 
) 
) Case No. 2003 CA 005045 AI 

) 
) Judge Elizabeth I. Maass 
) 
) 
) 

) 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC. 'S 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

Plaintiff Coleman (Parent) Holdings Inc.,joined by its Florida counsel, Jack Scarola, 

move this Court pursuant to Rule 2.061(b) of the Florida Rules of Judicial Administration, for an 

Order permitting Clark C. Johnson to appear pro hac vice in this action on behalf of Plaintiff. In 

support of the motion, Plaintiff states: 

1. Plaintiff has retained attorney Jack Scarola and the firm of Searcy Denney Scarola 

Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, Florida, as Florida 

counsel to assist in this matter. 

2. Plaintiff and its Florida counsel seek the assistance of Clark C. Johnson of Jenner & 

Block, LLC, One IBM Plaza, Chicago, Illinois, in this matter. Plaintiff has previously retained the 

above-named law firm to provide legal representation in connection with this matter. 

3. Clark C. Johnson is a member in good standing of the following bars: U.S. Court of 

Appeals for the Seventh Circuit; U.S. Court of Appeals for the Eleventh Circuit; U.S. District Court 

for the Northern District of Illinois (trial bar); U.S. District Court for the Central District of Illinois; 
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U.S. District Court for the Eastern District of Michigan; and the Illinois Supreme Court. Mr. 

Johnson has not filed an application in any Florida state court to appear as counsel under Florida 

Rule of Judicial Administration 2.061 in the last five years. Mr. Johnson has never been disciplined, 

suspended, or disbarred by any court. 

4. Jack Scarola has been a member of the Florida Bar since 1973, Florida Bar No. 

169440, and consents to act as co-counsel with the foreign attorney in this action. 

WHEREFORE, Plaintiff moves this Court for an Order permitting Clark C. Johnson 

to appear on behalf of Plaintiffs counsel in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with 

respect to my credentials the facts stated in it are true. 

Clark C. Johnson 

-2-
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

�� 
furnished by U.S. Mail and facsimile to the following counsel for Defendant on this U_ day of 

September, 2003. 

Doc. No: 972647 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P. C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

carola 
CY DENNEY SCAROLA BARNHART 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 

Counsel for Plaintiff 

-3-
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, SEP 1 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

DEFENDANT'S MOTION TO SET HEARING 
ON DEFENDANT'S MOTION TO DISMISS 

Defendant, Morgan Stanley & Co., Inc. ("Morgan Stanley"), requests this Court set a 

hearing on its Motion to Dismiss as a result of the parties' inability to agree upon a mutually 

convenient date within a reasonable time frame. 

1. On June 25, 2003, Morgan Stanley filed its Motion to Dismiss Pursuant to 

Fla.R.Civ.P., Rule 1.061 or, in the alternative, for Judgment on the Pleadings. The grounds for 

the Motion to Dismiss include forum non conveniens and failure to properly state a cause of 

action. 

2. The parties had originally agreed to a hearing on this Motion for October, 2003. 

After this date was agreed to by counsel, Morgan Stanley's counsel was informed that this date 

was no longer convenient for certain Plaintiffs counsel. Thus, the hearing was not scheduled 

and the parties attempted to obtain other dates. 

WPB#S68913.1 
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3. Despite numerous attempts to reschedule the hearing, the parties have been unable 

to agree upon mutually convenient dates that are within a reasonable time. This Court provided 

counsel with several hearing dates in October and November. The undersigned originally 

attempted to schedule this hearing during one of the Court' s available October dates. However, 

Plaintiffs counsel, despite having at least 12 members of the Jenner & Block firm admitted pro 

hac vice as well as very competent local counsel, have indicated that they are not available for 

any hearing dates in October but were available for the November 14th date provided by the 

Court. 

4. Because Plaintiffs counsel were not available during any of the October dates, 

the undersigned reluctantly agreed to the November 14, 2003 date. Although Plaintiffs counsel 

originally indicated that they were available on this date, the undersigned was recently informed 

that this date is no longer convenient for Plaintiffs counsel. 

5. Because the Motion requests dismissal of this action based on forum non 

conveniens grounds, Morgan Stanley is being subjected to unnecessary burden and expense until 

the Motion is heard and determined by this Court. 

WHEREFORE, Defendant, Morgan Stanley, respectfully requests that this Court enter an 

order Specially Setting the Motion to Dismiss for hearing together with such other and further 

relief as is just and proper. 

WPB#568913. ! 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fum�d by 

facsimile and U.S. Mail to all counsel of record on the attached service list on this .JJ}:;lay of 

September, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

John Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#568913. I 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jia o@carltonfields.com 

BY: ��· 
JO PH IANNO, JR. 

rt r 

Florida Bar No: 655351 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

co 
RECE 

2003 

NOTICE IS HEREBY given that a hearing has been set in the above-styled case as follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

September 29, 2003 

8:45 A.M. 

Palm Beach County Courthouse 
205 N. Dixie Highway 
Room l l B 
West Palm Beach, Florida 33401 

Judge Elizabeth Maass 

Defendant's Motion to Set hearing on Defendant's Motion 
to Dismiss. 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve 

the issues contained in the foregoing motions or matters will be made with 

WPB#569404. l 
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opposing counsel prior to hearing on these matters on the Court's Motion 

Calendar. 

If you are a person with a disability who needs any accommodation in order to 
participate in this proceeding, you are entitled, at no costs to you, to the provision of 
certain assistance. Please contact the ADA Coordinator in the Administrative Office of 
the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, 
West Palm Beach, Florida 33401; telephone number (561) 355-2431 within two (2) 
working days of your receipt of this notice; if you are hearing or voice impaired, call l-

800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and U.S. Mail to all counsel of record on the attached service list on this �ay of 

September, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W� -'-'-Suite 1200 
Washington, D.C: 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#569404. l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e�maiLJ

. 
ianno(a),carltonfields.com 

- /f � - . 

H IANNO, JR. 

Florida Bar No: 655351 
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SERVICE LIST 

Jack Scarola Counsel for Plaintiff 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy Counsel for Plaintiff 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#569404. l 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE crune before the Court, in Chrunbers, on its own Motion. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney Jack 

Scarola's letter dated September 10, 2003. 

DONE AND ORDERED in West Palm Beach County, Florida this 

&-;;.::;;;[September, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, 11 60611 

.MAASS 

Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, Case No.: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER ON AP POINTMENT OF COMMISSION 

This cause came before the Court on Plaintiffs Motion to Appoint Commission so 

that it can subpoena for depositions and documents witnesses in another jurisdiction. After 

reviewing the pleadings, and otherwise being advised in the premises it is ORDERED AND 

ADJUDGED that the commission is appointed for purposes of obtaining depositions and documents 

from the following witnesses: 

• Custodian of Records 
W achtell, Lipton, Rosen & Katz 

51 West 52nd Street 

New York, New York 10019 

• Custodian of Records 

Davis Polk & Wardwell 
450 Lexington Ave. 

New York, New York 10017 

The following commission is appointed for the purposes of obtaining depositions and 

documents from the above listed witnesses, and other witnesses whose discovery is sought in the 

commission's jurisdiction: 

16div-003744



Michael I. Allen 

Shapiro Mitchell Forman Allen & Miller LLP 
3 80 Madison A venue 

New Yark, NY 10017 

-2-
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Coleman v. Morgan Stanley 
2003 CA 005045 AI 

Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 
222 Lakeview A venue 

Suite 1400 

West Palm Beach, Florida 33401 
(561) 659-7070 

(561) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 

One IBM Plaza 
Chicago, Illinois 60611 

(312) 222-9350 

(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Brett H. McGurk 

KIRKLAND & ELLIS LLP 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

(202) 879-5200 (fax) 

-3-
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THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 

CHAMBERS OF 

ELIZABETH T. MAASS 
CIRCUIT JUDGE 

Jack Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

OF-FLORIDA 

COUNTY COURTHOUSE 

WEST PALM BEACH, FLORIDA 33401 

561/355-6050 

September 17, 2003 

RE: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., Inc. 

Case No.: CA 03-5045 AI 

Dear Mr. Scarola: 

I am in receipt of your letter dated September 22, 2003 and the proposed Agreed 

Order Permitting Foreign Attorneys to Appear for the action referenced above. 

The copy of Plaintiff Coleman (Parent) Holdings Inc.1s Motion to Permit Foreign 

Attorney to Appear included seeks admission of Clark C. Johnson only. The Motion fails to 

address the items required by Rule 2.061 (b) (4) and (5), Fla. R. Jud. Admin. Further, the 

proposed Agreed Order admits Jerold S. Solovy, Ronald L. Manner, Robert T. Markowski, 

Michael T. Brody, Jeffrey T. Shaw, Deirdre E. Connell, Elizabeth A. Coleman, Denise K. 

Bowler, John W. Joyce, Christopher M. 01Connor, Stephen P. Baker, and Daniel E. Shaw as co­

counsel. I have not, then, signed the proposed Agreed Order, which, together with the copy of 

the Motion, is returned with this letter. 

Circuit Court Judge 

copies to: 

Joseph Ianno, Jr., Esq., 222 Lakeview Ave., Suite 1400, West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C., 655 15th Street, N.W., Suite 1200, Washington, DC 20005 

Jerold S. Solovy, Esq., One IBM Plaza, Suite 4400, Chicago, IL 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 
COPY I ORIGINAL 

RECEIVED FOR FILING 

Defendant. 

VERIFIED MOTION TO ADMIT 

SEP f 8 2003 

DOROTHY H. WILKEN CLERK OF CIRCUIT COURT CIRCUIT CIVIL DIVISION 

ZHONETTE BROWN, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Zhonette Brown, pro hac vice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Zhonette Brown, an attorney with the 

law firm of Kirkland & Ellis LLP whose address is 655 15th 
Street, N.W. - lih Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Ms. Brown has been admitted to practice before all courts in the State of 

Maryland since December 15, 1998, and all courts in the District of Columbia since August 2, 

1999. Ms. Brown also has been admitted to practice before the United States Court of Appeals 

for the Fourth Circuit and the United States District Court for the District of Columbia. Ms. 

Brown is a member of the State Bar of Maryland and the Bar of the District of Columbia and is 

WPB#567312.l 

16div-003748



Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 Al 

Motion to Admit Zhonette Brown Pro Hae Vice 

Page 2 

in good standing with respect to such memberships. Ms. Brown has not been disciplined in any 

jurisdiction. 

3. Ms. Brown has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Brown has not filed a motion for permission to appear in Florida state courts 

in the preceding five years. The representation of Defendant in this matter commenced on May 

8, 2003. 

7. Ms. Brown will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Zhonette Brown, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 

WPB#S67312. l 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Zhonette Brown Pro Hae Vice 

Page 3 

The undersigned verifies that she has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoi� been furnished by 

U.S. Mail to all counsel of record on the attached service list on this �ay of September, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#567312. l 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji o@carltonfields.com 

BY -��-"",f..--C-�--"C......:...._::.....:;��'-

JOSE H IANNO, JR. 
Florida Bar No: 655351 

16div-003750



John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

WPB#567312.l 

Coleman (Parent) Holding v. Morgan Stanley & Co., fnc. 
Case No: 03-CA 5045 Al 

Motion to Admit Zhonette Brown Pro Hae Vice 

Page 4 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15 TH ruDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT ZHONETTE BROWN PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Zhonette Brown Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Zhonette Brown Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of September, 2003. 

WPB#567520.4 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#567520.4 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., COPY/ ORIGINAL 

RECEIVED FOR Fl LI NG 

Defendant. SEP 1 8 2003 

DOROTHci�cifi+L�5�RT 
CbT��u�t CIVIL DIVISION 

VERIFIED MOTION TO ADMIT 

RYAN P. PHAIR, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Ryan P. Phair, pro hac vice, and in support of this Motion, states the 

following: 

1. Defendant requests that this Court permit Ryan P. Phair, an attorney with the law 

firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - 12th Floor, Washington, 

D.C. 20005, to appear pro hac vice and participate fully in this action as additional counsel on 

behalf of Defendant. 

2. Mr. Phair has been admitted to practice before all courts in the Commonwealth of 

Maryland since December 12, 2001, and all courts in the District of Columbia since 

September 13, 2002. Mr. Phair also has been admitted to practice before the United States Court 

of Appeals for the Fourth Circuit. Mr. Phair is a member of the State Bar of Maryland and the 

WPB#567312.l 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 

Case No: 03-CA 5045 AI 
Motion to Admit Ryan P. Phair Pro Hae Vice 

Page 2 

Bar of the District of Columbia and is in good standing with respect to such memberships. Mr. 

Phair has not been disciplined in any jurisdiction. 

3. Mr. Phair has read all the applicable provlSlons of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Phair has not filed a motion for permission to appear in Florida state courts in 

the preceding five years. The representation of Defendant in this matter commenced on May 8, 

2003. 

7. Mr. Phair will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Ryan P. Phair, pro hac vice for the purpose of representing Defendant as counsel in connection 

with this action pending before this Court together with such other and further relief as the Court 

deems just and proper. 

WPB#S67312. l 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 

Case No: 03-CA 5045 AI 
Motion to Admit Ryan P. Phair Pro Hae Vice 

Page 3 

The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel of record on the attached service list on this /Aay of September, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#S67312.l 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji o@carltonfields.com 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-93 50 
Facsimile: (312) 840-7671 

WPB#5673 I 2. I 

Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 

Case No: 03-CA 5045 AI 
Motion to Admit Ryan P. Phair Pro Hae Vice 

Page 4 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT RY AN P. PHAIR PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Ryan P. Phair Pro Hae Vice, and the Court having been advised of the agreement of counsel and 

being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Ryan P. Phair Pro 

Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of September, 2003. 

WPB#567520.6 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
Ryan P. Phair 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
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Order Granting Verified Motion to Admit Pro Hae Vice 
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09/22/2003 09:45 FAX �001/023 

#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

CL���OTHY H. WILKEN 
MORGAN STANLEY & CO., INC. Cl Rcu9-f c?i�t�',"Ctf§?��T 

Defendant. 
SEP f 9 2003 

· COPY I ORIGINAL RECEIVED FOR Ff U/\ 
MOTION TO COMPEL PRODUCTION 

JG 

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., by and through their undersigned 

counsel, moves this Honorable Court for the issuance of an Order compelling the production of 

documents in response to the attached subpoena (Exhibit A) and in support thereof the Plaintiff 

would show: 

1. the subpoenas are reasonably calculated to lead to the discovery of admissible 

evidence. 

2. the deponents have indicated through counsel that they construe F.S. 

§655.059(2)(1>) as precluding their production of the requested documents in the absence of a 

court order (see correspondence attached as Exhibit B). 

3. this motion and notice of hearing have been served on counsel for the deponent 

and counsel for Sunbeam. 
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09/22/2003 09:45 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Motion To Compel Production 
Case No.: 2003 CA 005045 AI 
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./ . 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished by rA't .hJI> 

. ' =/V'-U.S. Mail to all counsel on the attached list on this of / 200 . 

Y, enney Scarola 
,,,,....,. ....... art & Shipley, P.A. 

9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Motion To Compel Production 
Case No.: 2003 CA 005045 Al 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields,. et al. 

222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P .C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza · 

Suite 4400 . 
Chicago, IL 60611 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 
Attys for Sunbeam 

DavidM. Wells, Esq. 
McGuire Woods, LLP 
Bank of America Tower 

50 North Laura Street, Suite 3300 
Jacksonville, FL 32202-3661 
Attys for Bank of America 

3 
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JN THE CIRCUIT COURT OF THE 
FIBTEENTII JUDICIAL CJRCUIT, JN AND 

FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOIDINGS INC., 

Plaintifi(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

SUBPOENADUCES TECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Bank of America National Trust and 

Savings Association 
· 

625 N. Flagler Drive 
West Palm Beach, FL 33401 · 

CASE NO.: 2003 CA 005045 AI 

YOU ARE COMMANDED to appear for deposition at Searcy Denney Scarola Barnhart 

& Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on the 15111 
" 

day of August, 2003 at 9:30 a.m. and to have with you at that time and place the documents 

specified on Attachment A 

If you failto: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 

16div-003763



Q9/22/2003 09:46 FAX 

• . 

MSSFI V. MACANDREWS, ET AL. 
2003 CA 005045 AI 

3) Object ta this subpoen� 

You may be in contempt of court. You are subpoenaed to appear by the .following 

141005/023 

attorney, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this subpoena as directed. 

-� DATED this--------day of __ �_U ...... �--....... _ ___,,, 2003. 

enney Scarola 
fj.JifDWilI't & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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2003 CA 005045 Al 

STATE OF FLORIDA 
COUNTY OF ___ _ 

CERTIFICATION OF RESPONSE TO 
SUBPOENA DUCES TECUM 

The undersigned, as custodian of records for Bank of America National Trust and 

�006/023 

Savings Association, certifies that the attached documents consisting of __ pages represents a 

true copy of all items within my possession, custody or control which are described in the 

Subpoena Duces Tecum served ·on me in the above styled action and each page is numbered by · 

me for identification. Production is complete and has been numbered by the custodian of 

records. 

It is further certified that originals of the items produced are maintained under the 

directio� custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this ----- day of ___ _. 

20 who: 

[ ] is personally known to me; or 

[ ] has produced ------ as identification; and who: 

[ ] did or 

[ ] did not, take an oath, 
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�d: who executed ·the foregoing certification, and who acknowledged the foregoing certification 

to be freely and voluntarily executed for the pwposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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SUBPOENA TO CUSTODIAN OF RECORDS OF 
BANK OF AMERICA NA TI ON AL TRUST AND SAVINGS ASSOCIATION 
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You are hereby requested to produce the following documents pursuant to the definitions 

and iri.structions contained herein: 

DOCVMENTSBEQUESIED 

1. All documents concerning synergies that might be achie\'ed from a 

business combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any 

combination thereof. 

2. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signature Brands with Sunbeam, including, but not limited to, studies,_ reports, 

analyses, evaluations, projections, estimates, comments, or other work, performed by Coopers & 

Lybrand, Morgan Stanley, MSSF, Bank of America, or First Union. 

3. All docmnents concerning any evaluation or assessment of the Bank 

Facilities, either prior to or after March 31, 1998, by you or any of the Lenders, including, but not 

limited to, any credit review or portfolio review, credit review sheets, call reports, contact 

reports, cr�t approval forms, portfolio forms, credit risk reviews, and covenant compliance 

reports . .  

4. All communications by and among the Lenders_ concerning the Credit 

Agreement, the Bank Facilities, Sunbeam, Coleman, or· the Coleman Transaction. 

5. All documents concerning the Lenders' plans or efforts to syndicate or sell 

off any portion of the Lenders' Commitments, as reflected in Schedule 2.01 of the Credit 

Agreement, including, but not limited to, information packages provided to potential lenders, 

lists or designations of potential lenders, communications with potential lenders, expressions of 16div-003767
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interest and/or commitment made by any potential lender, and/or presentations or handouts used 

at lender group meetings. 

6. All documents concerning Sunbeam's intention to draw down any portion 

of the Credit Agreement, specifically including, but not limited to, any and all written Borrowing 

Requests. 

7. All documents concerning whether or not you or any of the Lenders 

considered exercising their right to tenninate service under the Credit Agreement followfug any 

material adverse change in the .financial status of Sunbeam. 

8. · 
All documents concerning any offer to buy Reorganized Sunbeam, or the 

sale, or possible sale of Reorganized Sunbeam or any subsidiary or material group of assets 

thereof. 

9. All documents concerning your efforts to have Sunbeam retain or maintain. 

your lending services both prior to and after the closing of the Bank Facilities. 

10. All documents reflecting all fees and expenses paid by Sunbeam to you 

including, but not limited to, any Documentation Agent (as defined in the �red.it Agreement) fee 

and any other fee related to the Credit AgrCement 

11. All documents concerning the Bank Facilities, including, but not limited 

to, the sources and uses of the Bank Facilities, the decision to close the Bank Facilities, and the 

closing of the Bank Facilities. 

12. All d�cuments concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 

13. All documents eoncerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf or by Morgan Stanley in 1997 or 1998. 
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.14. 

1998 Agreements. 

15. 

All documents concerning the negotiation and signing of the February 27, 

All documents concerning the closing of the Coleman Transaction, 

including, without limitation, all documents concerning the decision to close the Coleman 

Transaction. 

securities. 

16. All doc�ents concerning the meetings .of Sunbeam's Board of Directors. 

17. All documents concerning any valuation of Sunbeam or S�beam 

18. All documents concerning the stock market's valuation of Sunbeam 

securities, including, without limitation, documents describing or analyzing the increase or 

decline m the market price of Sunbeam stock in any portion of the period from and including 

July 1, 1996 through and including December 31, 1998. 

19. All documents concerning your role as Documentation Agent for the 

Credit Agreement or Bank Facilities. 

20. All documents concerning your April 28, 1998 meeting with Sunbeam, 

First Union, MSSF and/or Morgan Stanley, including, but not limited to, all notes taken of or 

during the meeting and documents memorializing, describing, or referring to the meeting. 

21. . All documents concerning any amendment to the Credit Agreement, 

including, but not limited to, the April 1998, June 1998, and July 1998 amendments. Your 

response should include, but is not limited to, all documents concerning the reasons for the 

amendments. 

22. All documents concerning your meetings with Sunbeam, First Union, 

MSSF and/or Morgan Stanley at which the topics of Sunbeam or the Bank Facilities were 
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-discussed including, but not limited to, WI notes taken of or dming the meeting and documents 

concerning the meeting. Your response should include documents from the period after the Banlc_ 

Facilities closed on March 31, 1998. 

23. All documents concerning the lien placed by you and/or MSSF and First 

Union on Coleman stock owned by Sunbeam, including, but not limited to, documents 

concerning the reason or decision to seek the lien. 

24. All documents concerning the collateral for the Bank Facilities, including, 

but not limited to, all docmnents evaluating or assessing the value of that ciollateral. 

25. All documents concerning the s.ettlement agreement-between CPH and 

Sunbeam dated August 12, 1998. 

26. All documents concerning any write-off or loss reserve you have taken 

against the Bank Facilities. 

27. All documents concerning your rating ofthe.Bank Facilities and any 

change made to that rating. 

28. All documents concerning any distribution you received as part of 

Sunbeam's bankruptcy reorganization plan, including, but not limited to, the value of the 

Sunbeam stock you received, and all documents evaluating or assessing the value of that 

distribution. 

29. All documents concerning Sunbeam's decision to file for bankruptcy. 

30. All documents concerning Sunbeam's plan of reorganization. 

31. All docmnents concerning any settlement or compromise reached with the 

Official Committee of Unsecured Creditors of Sunbeam Corporation. 
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32. All docmnents concerning any valuation of Coleman or Coleman 

1410121023 

33. All documents concerning Sunbeam's or Coleman's :finan�al statements 

and/or Sunbeam's restated financial statements. 

34. All documents concerning the increase in the size of the subordinated . 

Debenture Offering from $500 million to $750 million. 

35. All documents concerning the decrease in the amount of the Bank 

Facilities from $2.0 billion to $1. 7 billion. . 

36. All documents concerning any draft or executed "comfort letters" prepared 

in coDI1ection with the Subordinated Debenture Offering. 

37. · All docwnents concerning the �e of Subordinated Debentures, including, 

without limitation, documents concerning road shows, communications with potential investors, 

·or communications with or among Morgan Stanley's sales personnel. 

38. All documents concerning the Subordinated Debenture Offering, 

including, but not limited to the pricing, conversion features, and/or "book of demand'' for the 

Subordinated Debentures. 

39. All documents concerning the events that took place on March 19, 1998 at 

Global Financial Press,_ including, without �tation, documents concerning Lawrence Bornstein 

and/or John Tyree. 

40. All documents concerning the ''bring-down" due diligence for the 

Subordinated Debenture Offering. 

earnings. 

41. All documents concerning Sunbeam's first quarter 1998 sales and/or 
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42. All documents concerning the closing of the Subordinated Debenture 

Offering including, without limitation, all documents concerning the decision to close the 

Subordinated Debenture Offering. 

141013/023 

43. All documents concerning any press releases or any statement contained in 

any press release by Sunbeam bearing the following dates or issued on or about October 23, 
. . 

1997, March 19, 1998> April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998, 

October20, 1998, orNovember 12, 1998. 

44.. All documents cone� communications relating to Sunbeam, 

Coleman, or CPR, concerning the subject of the Coleman Transaction or the _Bank Facility, 

including, without limitation, inten;ia.J communications within Bank of America or 

communications between or among Bank of America and Sunbeam; Skadden, Arps, Slate, 

Meagher & Flom LLP; Coopers & Lybrand; Llama Company; Arthur .Andersen LLP; Sant · 

Verbinnen & Co., Inc.; Hill & Knowlton, Inc.; Coleman; Credit Suisse First Boston; CPH; 

Mafco.; ·Wachtell Lipton, Rosen & Katz; Davis Polk & Wardwell; or any other person or 

company, and/or any of their respective employees, agents, or representatives. 

4S. All documents concerning any inquiry fro� or any communication 

between or among you and any Sunbeam investor, potential investor, securities or financial 

anal� or rating agency relating to Sunbeam. . 

46. All documents concerning any meeting between and among you, 

Sunbeam, Arthur Andersen, Coopers & Lybrand, Morgan Stanley, MSSF, First Union, Coleman, 

First Alert, or Signature Brands related to the 1998 acquisitions, the integration of the· 

acquisitions, including, but not limited to, documents prepared for, disseminated at, utilized 

during, or prepared after such meetings. 
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47. All documents concerning the Coleman Transaction. 

48. All documents concerning Albert Dunlap and/or Russe� Kersh. 

141014/023 

49. �tional charts, memoranda, or similar documents that describe the 

business organizational str ucture and the administrative, management, and reporting structure of 

Bank of America from and including January 1, 1997 through and including December 31, 1998. 

50. All documents concerning Bank of America's policies, procedures, 

manuals, guidelines, reference materials; or checklists that were in effect dwing any period from 

and including January l, 1997 through and including December 31, 1998 for the performance of 

due diligence, including, without limitatio� due diligence performed in connection with 

underwriting credit facilities. 

5 1. · All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destmctio� back-up.or deletion of 

documents Qf any kind, including electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitatio� any amendment to any such 

policies or procedures, schedules or related docU.ments, any and all records concerning adherence 

to and failure to· adhere to or abide by any such policies or procedures, and any memoranda or 

other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, incJuding without limitation evid�ce concerning the Litigations, the Arbitrations, 

and the SEC Administrative Proceedings. 

52. All documents or other information you have provided or produced to any 

party (whether voluntarily or in response to document requests, subpoena d uces tecum, 

intenogatories, requests for admissio� or other requests for information and/or docmnents) in 

any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including, 
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without limitation, any reports, communications, filings, testimony, legal memoranda, 

statements, or other documents submitted to the Securities & Exchange Commission or any other 

party). Your response should include: 

a. All discovery requests, subpoenas duces tecum, interrogatories, or 

requests for admissions served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; 

b. All responses and/or objections that you provided or produced in 

response to any discovery requ� subpoena duces tecum, interrogatories, 

or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings; and 

c. All privilege logs you prepared in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings with respect to 

documents that you withheld from production in response to any document 

requ� subpoenas duces tecum, or other request for information and/or 

documents. 

53. All communications concerning any discovery request, subpoena duces 

tecum, interrogatories, or requests for admission served on you in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

54. All documents �ou have provided to or received from the SEC, the 

Attorney General of New York, or any other governmental or regulatory body concerning 

Sunbeam or the Coleman Transaction. 
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55. All motions, memoranda, briefs, rulings, orders, or transcripts of any 

proceeding concerning any discovery request, subpoena, or other request for information and/or 

documents in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

·s6. All transcripts of and exhibits to any depositions, recorded statements, 

affidavits or hearings held in conneCtion with any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

57. All docmnents obtained by you or produced to you by other parties, third 
! 

parties, or non-parties {whether voluntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam or the 

Coleman Transaction. 

58. All affidavits, dec larations, or other testimonial statements filed or 

submitted in connection with any of the Litigations, the Arl>itrations, or the SEC Administrative 

Proceedings. 

DEFINITIONS 

1. "Arbitrations" means Albert J. Dlllllap and Sunbeam Coiporation, No. 32 

160 00088 99 (AAA); and Russell A. Kersh and Sunbeam Comoration. No. 32 160 00091 99 

(AAA). 

2. "'Banlc Facility" means the Credit Agreement, including amendments, and 

all funds extended by MSSF, First Union; and/or Banlc of America to Sunbeam pursuant to the 

Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving Credit 

Facility. 

3. ''Bank of America" means Bank of America National Trust and Savings 

Association and any of its subsidiaries, divisions, affiliates, predecessors, successors, joint . 
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ventures, present and former officers, directors, employees, representatives, and agents, and. all 

other persons acting or pmporting to act on its behalf. · 

4. ''.801TOwing Request" means any request by Sunbeam for a Borrowing in 

accordance with Section 2.03 of the Credit Agreement. 

5. "Coleman" means The Coleman Company, Inc. and any of its 

predecessors, successors, subsidiaries, and present and former'officers, directors, and employees. 

6. ''CPH'' means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings Inc., and any of their predecessors, successors, S1:11>sidiaries, and 

present and former officers, directors, and employees. 

7. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

8. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or . 

otherwise. 

9. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

10. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterllouseCoopers LLP), and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former partners, employees, representatives, and agents. 

11. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union, and Bank of America, as LendCIS, dated 

March 30, 1998 and all amendments thereto. 
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12. "D0cuments" shall be given the broad me8ning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or pres�ed, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "do�ents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspond�ce, trade letters, envelopes, memoranda, telegrams, cables, no�es, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio .and video · 

recordings and transcriptions thereot pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, d_iaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives.ormemories, computer
.
diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatjc, electronic, or other form 

of communication or information is recorded or reproduced,
_ 
together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

13. ''Feb�27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Coxp., CLN 
. . 

Holdings Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan ofMerger 

dated as of February 27, 1998 among SlDlbeam Coxp., Camper Acquisition Coxp., and The 

Coleman Company, Inc. 
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"Financial Statements" means, without limitation, balance sheets, 

statements of income, earnings, retained earnings, sources and applica(ions of funds, cash flow 

projections, notes to each such statements, or _any other notes which pertain to the past or present 

financial condition of Sunbeam, wliether any of the foregoing is audited or unaudited, whether 

:final, interim or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

15. "First Alert'' means First Alert, Inc., and any of.its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. '"First Union" means First Union National Bank (now known as Wachovia 

_Bank, National Association) and any of its predecessors, successors, affiliates, subsidiaries, and 

present and former officers, directors, employees, representatives, and agents. 

17. ''Lenders" means the entities listed on Schedule 2.01 of the Credit 

Agreement under the heading "LendersH and any other Person that shall have become a party to 

the Credit Agreement as a Lender pmsuant to an assignment and acceptance. 

18. "6Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (SD. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Co1poration. et . . 

filu 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebroolcs (S.D. Fla.); Krim v. Dunlap. et 

1lL., No. CL983168AD (15111 Jud. Cir., Fla.); Stapleton y. Sunbeam Com .. et al.. No. 98·1676-

Civ.-King (SD. Fla.); Sunbeam Corp. y. PricewaterhouseCoopers l..Lf, No. CL005444AN (ISlh 

Jud. Cir., Fla.); In re Sunbeam Coip .• No. 01-40291 (AJG) (Bankr. S.O.N.Y.) and every 

adversary proceeding therein; SEC v. Dwl1ap. et al .• No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP. No. BC257177 (L.A. Cty., CA); and 
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Coleman (Parent) Holdings Inc. v. Arthur Andersen I.LP. et al.. No. CA 01-06062AN (lSth Jud. 

Cir., Fla}. 

19. '"Mafco" means MacAndrews & Forbes Holdings Inc. and any of its 

p�ecessors, successors, subsidiaries,.and present and former officers, directors, and empl�yees. 

20. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

21. '"MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

22. "Person" means any natural person, coiporation, liniited liability company, 

trust, joint venture, association, company, parlnership, governmental authority, or other entity. 

23. '"Reorganized S unbeani' means Sunbeam Corporation on and after the 

effective date ofSunbeam�s chapter 11 p l an of reorganization as filed with the Uriited States 

Bankruptcy Court in the Southern District ofNew York. 

24. ''SEC Administrative Proceedings" means In the Matter of Sunbeam 

Com •• SEC Administra tive Proceeding File No. 3-10481, and Jn the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 

25. "SEC" means the Securities and Exchange Commission. 

26. "Signature Brands" means Signature Brands USA, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 
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27. "Subordinated Debentures" means Sunbeam's Zero Coupon Converti"ble 

Senior Subordinated Debentures Due 2018. 

28. "SubOrdinated Debenture Offering'' means the offering of Sunbeam's 

Subordinated Debentures. 

29. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successo� affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

30. "You" or "Your" means Bank of America and any of its subsidiaries, 

divisions, predecessors, successors, present or former employees, representatives, agents, 

attorneys, accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. It; for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such perio� 
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even though dated, prepared, generated or received prior or sub�equent to that period. Please 

supplement or correct your responses to these requests if, at any tim� you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or·work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH and Mafco to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 

a. The connectives "and" and "or'' shall be construed either 
disjunctively or conjunctively as necessary to bring within the scope of the 
discovery requests all responses that might otherwise be outside of their scope; 

b. The term "including'' shall be construed to mean "without 
limitation"; and 

c. The use of the singular form of any word includes the plural and 
vice versa. 

Jerold S. Soloyy 
Ronald L Manner 
Robert T. Markowski 
Deirdre B. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Dated: July_, 2003 

trutr'Ar.m Q40714 4 6126'03 9:SS AM 

MACANDREWS & FORBES HOIDINGS INC. 
and COLEMAN (PARENT) HOLDINGS INC. 

By:_·����,,,.---':"=,.-,,_,,------�----� 
One of Their Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA.BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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� ·  

McGuireWoocb t.Lr 
8.lnlc of l\ml!rli:::oi 'l'uwor 

50 Nortb Laura Slleel. 
Sulte3300 

stinville, FL 322ll2-l&61 
Phom-; 901.798.JlOO 

fa:ic: 901.798..3207 
-ww.rt1i:::jluircwoudt.com 

oav1lfM.Wr11t M GUlREWmDS Direct: 904.790.2693 C \_A,...I 

Via Facsimile and U.S. Mail 

Jack Scarola, Esq. 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 

September 12, 2003 

dwellsOmcculn:wood�.corn 
Direct Fnx: 904.798.3207 

Re: Subpoenas 'issued by Coleman (Parent) Holdings, Inc. to Bank of America 
National Trust and Savings Association nlkla Bank of America, N.A. 
Coleman (Parent) Holdings. Inc. v. Morgan Stanley & Co .• Ina., 2003 CA 005045 
Morgan Stanley Sen/Qr Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. and 
Coleman (Parent) Holdings, Inc., 2003 CA 005165 

Dear Mr. Scarola: 

Thank you for your letter of September 10, 2003 and the encio&ed confidentiality order. 

As I mentloned In my previous letter. unless the advance consent of sunbeam Is 
procured, or a court order issues specifically overriding the statute, Section 655.059(2)(b), 
Ftorlda Statutes restricts Bank of America from disclosing the borrower account and loan 
information the subpoenas request, on pain of liability for a third degree felony es provided by § 
655.059(2}(c). A review of the confidentiality order indicates that It does not address this 
statutory restriction an disclosure. To proteet itself, Bank of America must wait for the written 
consent of Sunbeam. nfk/a American Household, Inc., or an order from the Court that 
specifically addresses § 655.059(2)(b) before it can produce the bulk of the responsive 
documents It has agreed to produce to Coleman (Parent) Holdings, Inc. If you are aware of any 
legal authority to the contrary, or an opinion construing the statute differently, please advise me 
of the same. 

· 

DMW/mm 

cc: Michael Cavendish 
222131 

S1f!p 1,.. 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT ZHONETTE BROWN PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Zhonette Brown Pro Hae Vice, and the Court having been advised of the agreement of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Zhonette Brown Pro 

Hae Vice i§_.QRANTED. \--l_�. � rci..vA W\o-Q � iPO CCV-� \47\ 
�clc.J � �"? £Ac:Sr\-- . 

0 
DONE AND ORDERED in West Palm Beach, P each County, Florida this J_j_..--

day of September, 2003. 

Circuit Court Judge 

WPB#567520.4 16div-003783



Copies furnished to: 

Joseph Iann�, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, -P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 606 1 1  

WPB#567520.4 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page2 
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IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

I 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT RY AN P. PHAIR PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Ryan P. Phair Pro Hae Vice, and the Court having been advised of the agreement of counsel and 

being otheiwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Ryan P. Phair Pro 

. 
. RA��TED. >;\\ • �f\D.�'\ V'i\C"'{ � c/.) (cl>.µ) r 

v-. ""� c....c..1\- . -

DONE AND ORDERED in West Palm Beach, Palm Beach County, Flo-rida this .J.j:_ 

day of September, 2003. // -

�---

WPB#567520.6 

ELIZABETH T. MAASS 
Circuit Court Jµdge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
Larissa Paule-Carres 
Zhonette Brown 
Ryan P. Phair 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W. -Suite 1200 

Washington, D.C. 20005 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 6061 1  

WPB#567520.6 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page 2 
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09/22/2003 13:54 FAX 1410011001 

00 WEST PALM BEACH OFFICE· 0 TALLAHASSEE OFFICE: 

2139 PALM BEACH LAKES BLVD. 
WEST PALM BEACH. FLORIDA 33409 

SEARCY 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLE�-A 
P.O. DRAWER 1230 

TALLAHASSEE, FLORI D A  32302 

P.O. DRAWER 3626 
WEST PALM BEACH, FLORIDA 33402 

(850) 224-7600 
1-886-549-7011 

FAX: (850) 224-7602 

(561) 686-6300 
1-800-780-8807 
FAX: (561) 478-0754 

ATTORNEYS AT LAW: 

ROSALYN SIA BAKER 
F. GREGORY BARNHART• 

LANCE BLOCK• 

EARL L DENNEY, JR." 
SEAN C. DOMNICK" 

JAMES W. GUSTAFSON, JR. 
DAVID K. KELLEY, JR.• 

WILLIAM 8. KING 

DARRYL L. LEWIS• 
WILLIAM A. NORTON" 

DAVID J. SALES'*" 
JOHN SCAROLA' 

CHRISTIAN 0. SEARCY' 

HARRY A. SHEVIN 
JOHN A. SHIPLEY Ill" 

CHRISTOPHER K. SPEED. 
KAREN E. TERRY 

C. CALVIN WARRINER Ill" 
DAVID J. WHITE• 

"SHAREHOLDERS 

PARALEGALS: 

VIVIAN AYAN·TEJEDA 
LAURIE J. BRIGGS 

DEANE L. CADY 
DANIEL J. CALLOWAY 

EMILIO OIAMANTIS 
DAVID W. GILMORE 

TED E. KULESA 
JAMES PETER LOVE 

CHRISTOPHER J. PILATO 
ROBERT W. PITCHER 
WILLIAM H. SEABOLD 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STEIN 

BRIAN P. SULLIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORN 

Via Hand Delivery 

September 22, 2003 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 

205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No. 2003 CA 005045 AI 

Morgan Stanley v. MacAndrews & Forbes 
Case No. 2003 CA 005165 AI 

Matter No.: 029986-230580 

Dear Judge Maass: 

Enclosed please find an original and four copies of two proposed Agreed Orders 
Permitting Foreign Attorneys to Appear in the above-styled matters, together with 
courtesy copies of the motions. 

If same meet with your approval, we ask that your Honor sign same, returning 
conformed copies to all counsel in the envelopes provided. 

Respectfully, 
Dictated But Not Signed By 
Jack Scarola To Expedite Delivery 
JACK SCAROLA 
JS/mm 
Enc. 

cc: Joseph Ianno, Esq. (Via Fax) 
Thomas A. Clare, Esq. (Via Fax) 
Jenner & Block, LLC (Via Fax) 

p:f8��Jl:4 
WWW.SEARCYLAW.COM 

16div-003787



,. u�/&.olt�uu;, 10:14 l<'AX • 
!I', @OOl/003 

#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Pla1ntiffs, 

vs. 
I 

MORGAN STANjLEY & CO., INC., 

Defendant, 
I 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

' 

Monday, September 29, 2003 
' 

8:45 a.m. 
I 
I 

Hoh. Elizabeth T. Maass 

Pal� Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 

We:8t Palm Beach, FL 33401 

I 
I 

SPECIFIC MAT!fERS TO BE HEARD: 

Motion to Compel Production 

Moving c<?unsel certifies that he or she contacted opposing counsel and attempted to 

resolve the d.iscov�ry dispute without hearing. 
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Coleman Holdings, Ilic. vs Morgan Stanley & Company 
Case No.: 2003 CA Q05045 AI 
Notice of Hearing i 

@002/003 

I HERBBY CERTIFY that a.true and correct copy of the foregoing has been furnished by (A-� ktJl> 
: ��� � U.S. Mail to all C?unsel on the attached list, this t.:) day of , 2003. 

I 

ACK S OLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 

2 
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Coleman Holdings, Irie. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et �I. 
222 Lakeview Av�nue 
Suite1400 
West Palm Beach� FL 3340 I 

Thomas D. YannU:cci, P.C. 
Thomas A. Clare · 

Brett McGurk 
Kirkland and Ellis. 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Bloc k, �LC 
One IBM Plaza 
Suite4400 
Chicago, IL 60611 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Trauri&, P.A. 
777 South Flagler=Drive, Suit e 300 East 
West Palm Beach, FL 33401 
Attys for Sunbeam 

David M. Wells, Esq. 
McGuire Woods, LLP 
Bank of America Tower 
50 North Laura Street, Suite 3300 
Jacksonville, FL 32202-3661 
Attys for Bank of rmerica 

3 

@003/003 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 2003 CA-005045 AI 

SUBPOENA DUCES TECUM WITH DEPOSITION 

THE STATE OF FLORIDA 

TO: Custodian of Records 
PricewaterhouseCoopers LLP 
222 Lakeview A venue, Suite 360 
West Palm Beach, FL 33401-6136 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 
P.A., 2 139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on October 17, 2003 for 
deposition upon oral examination, and to have with you at that time and place the following: 

Duces Tecum: SEE ATTACHMENT A 

These items will be inspected and may be copied at that time. You will not be required to 

surrender the original items. You may comply with the request for documents in this subpoena 

by providing legible copies of the items to be produced to the attorney whose name appears on 

this subpoena on or before the scheduled date of production. You may condition the preparation 

of the copies upon the payment in advance of the reasonable cost of preparation. You have the 

right to object to the production pursuant to this subpoena at any time before production by 

giving written notice to the attorney whose name appears on this subpoena. The deposition will 
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Coleman (Parent) Holdings Inc. vs. Morgan Stanley & Co., Inc. 

Case No.: 2003 CA 005045 AI 

be recorded by stenographic means at the offices of Searcy Denney Scarola Barnhart & Shipley. 

The deposition will be taken before a person authorized to administer oaths and will continue day 

to day until completed. 

If you fail to: 

1) Appear as specified; or 
2) Furnish the records; or 
3) Object to this subpoena, 

you may be in contempt of court. You are subpoenaed to appear by the following attorney, and 

unless excused from this subpoena by this attorney or the court, you shall respond to this 

subpoena as directed. 

Se c enney Scarola Barnhart & Shipley, P.A. 
Palm Beach Lakes Boulevard 

est Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 
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Coleman (Parent) Holdings Inc. vs. Morgan Stanley & Co., Inc. 

Case No.: 2003 CA 005045 AI 

CERTIFICATION OF RESPONSE TO 

SUBPOENA DUCES TECUM FOR DEPOSITION AND DOCUMENTS 

STATE OF FLORIDA 
COUNTY OF 

----

The undersigned, as custodian of records for PricewaterhouseCoopers LLP, certifies that 

the attached documents consisting of __ pages represents a true copy of all items within my 

possession, custody or control which are described in the Subpoena Duces Tecum For Deposition 

and Documents served on me in the above-styled action and each page is numbered by me for 

identification. Production is complete and has been numbered by the custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgments, this ____ day of ____ _ 

2003, who: 

[ ] is personally known to me; or 

[ ] has produced _____ as identification; and who: 

[] did or 

[ ] did not, take an oath, 
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Coleman (Parent) Holdings Inc. vs. Morgan Stanley & Co., Inc. 

Case No.: 2003 CA 005045 AI 

and who executed the foregoing certification, and who acknowledged the foregoing certification 

to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 

(CHICAGO)_ 981517_1 9/24/03 4:4 PM 
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ATTACHMENT A 

SUBPOENA TO NON-PARTY 

PRICEWATERHOUSECOOPERS LLP 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions contained herein. 

DOCUMENTS REQUESTED 

1. All documents concerning any analysis of potential or actual synergies that 

might be achieved from a business combination of Sunbeam, and any or all of Coleman, 

Signature Brands or First Alert. 

2. All documents concerning due diligence or evaluations performed 

concerning Sunbeam, Coleman, First Alert, and/or Signature Brands. 

3. All documents concerning the Coleman Transaction. 

4. All documents concerning meetings with or communications to, from, or 

relating to Sunbeam or Morgan Stanley, MSSF, Bank of America, First Union, Coleman, First 

Alert, and/or Signature Brands to the extent that those meetings or communications also concern 

Sunbeam. 

5. All documents concerning potential business combinations involving 

Sunbeam, including but not limited to, potential acquisitions by Sunbeam, potential acquisitions 

of Sunbeam, or potential mergers between Sunbeam and another company or entity. 

6. All documents concerning any inquiry from, or any communication 

between or among you and any Sunbeam investor, potential investor, securities or financial 

analyst, or rating agency relating to Sunbeam. 
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7. All documents concerning any Sunbeam financial plan, budget, target, 

goal, forecast, or projection for sales, earnings, synergies, or operating margins, including, but 

not limited to, (i) the bases for such financial plans, budgets, targets, goals, forecasts, or 

projections, and (ii) variances from such plans, budgets, targets, goals, forecasts, or projections. 

8. All documents concerning the issuance of any opinion, report, or 

assurance relating to Sunbeam's acquisitions of Coleman, Signature Brands, and/or First Alert 

and the integration of those acquisitions. 

9. All documents concerning the Subordinated Debentures. 

10. All documents concerning the Offering Memorandum. 

11. All documents concerning the Bank Facilities. 

12. All documents concerning the Credit Agreement. 

13. All documents concerning Sunbeam's actual and/or expected sales, 

revenues, or earnings for all or any portion of 1996, 1997, and/or 1998. 

Sunbeam. 

14. All documents concerning the March 19, 1998 press release issued by 

15. All documents concerning any valuation of Coleman or Sunbeam. 

16. All documents concerning the integration of Sunbeam and Coleman, First 

Alert, and/or Signature Brands operations following the acquisition by Sunbeam of Coleman, 

First Alert, and Signature Brands. 

17. All documents concerning the report on the 1998 integration and 

restructuring of First Alert, Coleman and Standard Brands presented to Sunbeam's Board of 

Directors on May 6, 1998, including, but not limited to, all drafts, preliminary reports, interim 

2 
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reports, source documents, interview notes, outlines, planning reports and comments by any other 

entity. 

Sunbeam. 

18. All documents concerning the hiring or retention of Coopers & Lybrand by 

19. All letters of engagement, representation letters, management or attorney 

inquiry letters and responses thereto relating to any work you performed for Sunbeam. 

20. All billing statements, invoices, time detail records, individual calendars, 

daily diaries (including electronic calendar programs), or other documents that describe or record 

the work performed, meetings attended, the time spent, or expenses incurred (including back-up 

for any out-of-pocket expenses), by any Coopers & Lybrand personnel, or that describe or record 

any aspect of their activities concerning any services performed on behalf of, or concerning, 

Sunbeam. 

21. For the period from January 1, 1996 to the date of this response, all 

documents sufficient to reflect (a) the fees, expenses or compensation you received from 

Sunbeam; and (b) negotiations between you and Sunbeam relating to monies Sunbeam would 

pay for your audit, accounting, consulting, or other work for Sunbeam. 

22. Documents sufficient to reflect the identity of persons at Coopers & 

Lybrand who performed any work for Sunbeam, including, but not limited to, time budgets and 

analyses, billing runs, expense reports, and memoranda. 

23. All files, working papers, desk and pocket calendars, diaries, documents, 

reading and chronological files, and notebooks maintained by or reports generated by any of your 

personnel concerning any activities they performed in connection with work performed for 

3 
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Sunbeam, including, but not limited to, those of Donald Burnett, Albert Lapierre, Andrew 

Molenar, Jack Bonini, Dan Dooley, Harvey Kelly, Frank Pringle, Steven Skalak, Cassandra 

Reynolds, Jong Lee, Dick Oishi, John Wong; Todd Evans, Chris Rhee, Erik Mauch, Tom 

Nicholas, and Keith Polak. 

24. All documents, including, but not limited to, original Workpapers 

concerning any work performed for Sunbeam, including Acquisition Consulting or Integration 

Consulting. 

25. Documents constituting an index of your W orkpapers concerning any 

work performed for Sunbeam, including, but not limited to, all Acquisition Consulting and 

Integration Consulting. 

26. All documents relating to the work plan or methodology employed by 

Coopers & Lybrand in its Acquisition Consulting and Integration Consulting, including, but not 

limited to, the goals and the basis for any recommendations. 

27. All documents relating to interviews conducted by Coopers & Lybrand as 

part of its work for Sunbeam, including but not limited to its Acquisition Consulting and 

Integration Consulting. 

28. All of your document retention or document destruction policies or 

procedures or similar procedures for the preservation, storage, destruction, back-up or deletion of 

documents of any kind, including of electronic or hard copy versions of documents, for any time 

during 1996 through the present, including, without limitation, any amendment to any such 

policies or procedures, schedules or related documents, any and all records concerning adherence 

to and failure to adhere to or abide by any such policies or procedures, and any memoranda or 

4 
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other instructions concerning the obligation and procedures to be utilized to preserve all relevant 

documents, including without limitation evidence concerning the Litigations. 

29. All documents concerning any of the Litigations, including but not limited 

to all: (a) pleadings, motions, memoranda, briefs, affidavits, declarations, or other court filings; 

(b) orders and/or rulings; (c) hearing transcripts; (c) written discovery, including but not limited 

to document requests, subpoenas, requests for admission, interrogatories, and responses thereto; 

(d) documents produced by any parties or non-parties; (e) privilege logs; (f) deposition transcripts 

or exhibits; (g) expert reports or other expert discovery; and (h) documents concerning 

communications or correspondence concerning the Litigations. The relevant time period for this 

request is April 1998 through the date of service of this subpoena. 

30. All documents you have provided to or received from the SEC, the Justice 

Department, the U.S. Attorney for the Southern District of New York, the Attorney General of 

New York, any other federal, state governmental or regulatory body, or any other self-regulatory 

body concerning Sunbeam, Morgan Stanley, MSSF, or the Coleman Transaction. The relevant 

time period for this request is February 1998 through the date of service of this subpoena. 

DEFINITIONS 

1. "Acquisition Consulting" means any studies, reports, analyses, 

evaluations, projections, estimates, or other work, in which you were involved concerning all 

potential and actual acquisition candidates or targets for Sunbeam beginning in 1997 and 

continuing through Spring 1998. 

2. "Bank Facilities" means the Credit Agreement, including amendments, 

and all funds extended by MSSF, First Union, and/or Bank of America to Sunbeam pursuant to 

5 
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the Credit Agreement, including, but not limited to, Tranche A, Tranche B, and the Revolving 

Credit Facility. 

3. "Bank of America" means Bank of America National Trust and Savings 

Association and any of its predecessors, successors, affiliates, subsidiaries, and present and 

former officers, directors, employees, representatives, and agents. 

4. "Coleman" means The Coleman Company, Inc. and any of its 

predecessors, successors, subsidiaries, and present and former officers, directors, and employees. 

5. "Coopers & Lybrand" means the former Coopers & Lybrand LLP (now 

known as PricewaterhouseCoopers LLP), and any of its subsidiaries, divisions, predecessors, 

successors, present and former partners, employees, representatives, agents, attorneys, 

accountants, advisors, or anyone acting or purporting to act on its behalf. 

6. "CPH" means Coleman (Parent) Holdings Inc. and any of its present and 

former officers, directors, and employees. 

7. "Communication" means the transmittal of information (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically, or 

otherwise. 

8. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

9. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with MSSF, First Union and Bank of America as Lenders, dated 

March 30, 1998 and all amendments thereto. 

6 
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10. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer tapes, 

computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

11. "First Alert" means First Alert, Inc., and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

7 
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12. "First Union" means First Union National Bank (now known as. 

Wachovia Bank, National Association) and any of its predecessors, successors, affiliates, 

subsidiaries, and present and former officers, directors, employees, representatives, and agents. 

13. "Integration Consulting" means any studies, reports, analyses, evaluations, 

projections, estimates, or other work, in which you were involved, concerning the potential or 

actual integration of Coleman, First Alert, and/or Signature Brands with Sunbeam. 

14. "Lenders" means the entities listed on Schedule 2.0 1  of the Credit 

Agreement under the heading "Lenders" and any other Person that shall have become a party to 

the Credit Agreement as a Lender pursuant to an assignment and acceptance. 

15. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management, L.P., et al. v. Sunbeam Corporation, et 

al., 98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap, et 

al., No. CL983 168AD (151h Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., et al., No. 98-1676-

Civ.-King (S.D. Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL005444AN (151h 

Jud. Cir., Fla.); In re Sunbeam Corp., No. 01-40291 (AJG) (Bankr. S.D.N.Y.), and every 

adversary proceeding therein; SEC v. Dunlap, et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); 

Oaktree Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 

Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, et al., No. CA 01-06062AN ( 151h Jud. 

Cir., Fla); Albert J. Dunlap and Sunbeam Corporation, No. 32 160 00088 99 (AAA); and Russell 

A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam 

Corp., SEC Administrative Proceeding File No. 3-10481; and In the Matter of David C. Fannin, 

SEC Administrative Proceeding File No. 3-10482. 

8 
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16. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

17. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

18. "Offering Memorandum" means the offering memorandum for Sunbeam's 

zero coupon convertible senior subordinated debentures due 2018. 

19. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

20. "SEC" means the Securities and Exchange Commission. 

21. "Signature Brands" means Signature Brands USA, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 

22. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

23. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

24. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

9 
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25. "Workpapers" means all records which concern the work performed, 

information obtained or the pertinent conclusions reached in the engagement by any auditor, 

accountant, practitioner, consultant or any other person working on your behalf or on behalf of 

Arthur Andersen including those documents defined by Generally Accepted Auditing and 

Attestation standards as workpapers. 

26. "You" or "Your" means Coopers & Lybrand (now known as 

PricewaterhouseCoopers LLP) and any of its subsidiaries, divisions, predecessors, successors, 

present and former employees, representatives, agents, attorneys, accountants, advisors, or 

anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations with Bates numbering shall be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the container 

cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 

1996 through the date of trial of this matter, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

10 
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supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection 

asserted. 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the scope of the 
discovery requests all responses that might otherwise be outside of their 
scope; 
b. The term "including" shall be construed to mean "without 
limitation"; and 

c. The use of the singular form of any word includes the plural and 
vice versa. 

11 
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09/26/2003 15:53 FAX 

#230580/rnm. 

-- - ---------- - ----- -----

!410011003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

RE-NOTICE OF HEARING 
(Cancels hearing previously set for 9/29/03) 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

October 2, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC :MATTERS TO BE HEARD: 

Motion to Compel Production 

Moving counsel certifies that he or she contacted opposing cowisel and attempted to 

resolve the discovery dispute without hearing. 

16div-003806



-·--------------------�-----------·------·-----

09/26/2003 15:53 FAX 

- � - -------- - - -------------

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Re-Notice of Hearing 

!41002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Cowtsel on the attached list, this UJ 11'-day of .5:ept• , 2003. 

2 

Jc:U_ 
JACK .:>-.u-..., 

Flo· a arNo.: 169440 
Se Denney Scarola 

art & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 
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. .. . .  ····-�··-··--· . . .. .  . 

• 09/�'6/2003 15: 53 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Re-Notice of Hearing 

COUNSEL LIST 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

ThomasD. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 
Attys for Sunbeam 

David M. Wells, Esq. 
McGuire Woods, LLP 
Bank of Amenca Tower 
50 North Laura Street, Suite 3300 
Jacksonville, FL 32202-3661 
Attys for Bank. of America 

3 
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IN THE CIRCUIT COURT FOR THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 

AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS, 

INC. 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC. CASE NO.: 2003 CA 005045 AI 

Defendant. 

AMENDED MOTION OF NON-PARTY TO APPEAR 

THROUGH USE OF COMMUNICATION EQUIPMENT 

Non-Party, Bank of America, N.A., pursuant to Rule 2.071(c) of the Florida 

Judicial Administration Rules, hereby requests this Court that it be permitted to 

participate through communication equipment in the motion calendar hearing which has 

been scheduled by plaintiff for 8:45 a.m. Thursday, October 2, 2003 and as grounds 

therefor would show: 

1. Bank of America, N.A. is a non-party in this action. Bank of America, 

N.A. has been served with certain subpoenas to produce documents. 

2. Because the subpoenas seek disclosure of banking records protected by 

Fla. Stat. § 655.059(2)(b), Bank of America, N.A. has advised plaintiff that the 

documents Bank of America, N.A. has agreed to produce can only be produced upon the 

entry of an appropriate order pursuant to§ 655.059(2)(b). 

1 
16div-003809



3. The undersigned counsel for Bank of America, N.A. cannot be present in 

West Palm Beach on Thursday, October 2, but does not wish to impede the ability of the 

parties to proceed forward with discovery. Accordingly, Bank of America, N.A. is 

prepared to proceed with the hearing and appear by telephone. Pursuant to Rule 2.071(c) 

of the Florida Judicial Administrative Rules, appearance by telephone is appropriate, 

absent a showing of good cause to deny the request, where the hearing is set for not 

longer than 15 minutes. The pending motion is set for the Court's motion calendar which 

is intended to deal with motions of less than 15 minutes. 

WHEREFORE, Bank of America, N.A. requests that it be permitted to appear for 

the above-referenced hearing by telephone or that the hearing be rescheduled to a 

mutually convenient date. 

McGuireWo�(�
. By: � � 

David M. Wells 
Florida Bar No. 0309291 
Michael Cavendish 
Florida Bar No.: 0143774 
50 N. Laura St., Suite 3300 
Jacksonville, Florida 32202 
(904) 798-2693 
(904) 798-3207 (FAX) 
Attorneys for non-party Bank of America, N.A. 

2 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing was 
transmitted by Federal Express on September 29, 2003 to: 

Jack Scarola, Esquire 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 

Jerold S. Solovy, Esquire 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Joseph lanno, Esquire 
Carlton Fields 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannuci, Esquire 
Kirkland and Ellis 
655 15th Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark F. Bideau, Esquire 
Lorie K. Gleim 
Greenberg Traurig, P.A. 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, FL 33401 

\\COM\226687 .1 

Attorney 

3 
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08/30/2003 11: 10 FAX 581 858 7388 CARLTON FIELDS WPB 141001 /003 

CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

Esperante MAILING ADDRESS 
222 Lakeview Avenue, Suite 1400 

West Pclm Beach, Florido 33401-6149 
P.O. Box 150, West Palm Beach, FL 33402-0150. 

Tel 561.659.7070 fQ)( 561.659.7368 

FAX COVER SHEET 

Dale: September 29, 2003 I Phone Number I Fax Number 

To: Jack Scorolo, Esq. (561) 689-6300 (561) 684-5816 

Jerry Solovy, Esq. (312) 923-2711 (312) 840-7671 

Thomas Clare, Esq. 12021 B79�5U>o 

frDm: Joseph lanno, Jr. 561.659.7070 561 .659 .7368 

Client/Motter No.: 47877 /14092 Employee No.: 0.48 

Total Number of Pages Being TronsmiHed, Including Cover Sheet: 

Message: 

D Original ro foHow Via Regular Moil D Original will Not be Sent D Original will fDllow via Overnight CDurier 

) 

The informalion contained i� this facsimile messa9e is otltirney privileged ond =nfidentiol information Intended only for lhtt use of lhe 
individual or entity norned above. Jf lhe reodar of !his rnessoge is not lhe intended recipient, you are hereby notified thot any 
dis�erninalion, distribution or copy of thi5 c:ommunicalion is shic�y prohibiled. If you hove received rhis communication in error, pleo5e 
immediately norify us by telephone (if long distance, please call collect! end retum the original meuage to us at the obove address via lhe 
U.S. Posral Service_ Thank you. 

IF there ore ony prablem5 or complications, please notify us immediotely ot: 
561.659.7070 

Telecopier operator: 

WPB#567902.2 CA R LT 0 N F I EL D 5, P . A. 

Miami Orlando St. Petersburg Tallahassee Tampa West Palm Beach 
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08/30/2003 11: 10 FAX 581 858 7388 CARL TON FIELDS WPB � 002/003 

CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Mocss 
Polm Beoch County Courthosue 
205 North Dixie Highway 
West Palm Beoch, Florida 33401 

September 29, 2003 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co. 
Co.se No. 2003 CA 504.S Al 

Dear Judge Mooss; 

MIAMI 
O�IANCO 

ST. PCTl:RSUURG 
TALLAHASSEE 

TAMPA 
WE5T PALM BeACH 

c•ptlanlo 
'.l.22 l.ak•.,,i•w Avonvo, Suite 1 .. 00 

Wo>t Palm Seoch, Florid� 33401·6 I '19 
P.O. ao� 150 
Wetl �ol,.., Booch, Flortd; 33402·01 SO 

.56 I .6�'>.7070 . 
�6 l.oS9.7J68 fox 
ww .. w,c;; arhonfreld.a.c;om 

E-MAIL; jio1111o@c:r;irltcnflalds.com 

VIA HAND DELIVERY 

At 4:33 p.m. this afternoon, we received Mr. Scarolo's letter vie Facsimile unilaterally 
electing December 5, 2003 For the heoring on Defendant;s Motion to Dismiss in the above matter. 
No attempt wcs made to coordinate this dote and time with the undersigned. It was the 
undersigned's understanding that the Court's ruling ot Uniform Motion Colendar was that iF the 

parties were unable to agree on e ither of the ol�ernative dates that the Court provided, the 
he�ring would be set by defoult on October 31, 2003 at 4:00 p.m. 

At th is time, the DeFendont does not agree to delay the hearing on our Motion to Dismiss 
until December 5'\ therefore, we respectfully request that Your Honor require the parties to 

oppear on October 31, ·2003 ot 4:00 p.m. as the Court ruled ot the hearing this morrtin9. 

Thonk you for your assistance in this motter. 

/jed 

cc: Jack Scarola 
Jerold Solovy 
Thomas Clare 

WPB#566751.2 

Sincerely, 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

--------------I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER DENYING REHEARING 

THIS CAUSE came before the Court, in Chambers, on Defendant's counsel's letter 

dated September 29, 2003, which the Court elects to treat as including a Motion for 

Rehearing. Based on the foregoing, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Rehearing is Denied. 

Hearing on Defendant's Motion to Dismiss remains set December 5, 2003, at 8:00 a.m. 

DONE AND ORDERED in West Palm Bea , al Beach County, Florida thi&
V---­

day of September, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, II 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

ORDER SPECIALLY SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that hearing on Defendant's Motion to Dismiss is 

specially set before the Honorable Elizabeth T. Maass on December 5, 2003, at 8:00 a.m., in 

Courtroom 1 l B, 205 N. Dixie Hwy, WPB, FL 33401. This is a specially set hearing which 

shall be limited to 1 hour. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

one ( 1) week before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of this motion have been settled, 

and an order entered, or the motion withdrawn. 

DONE AND ORDERED in West Palm eac , Palm Beach County, Florida this ::7'1-
day of September, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Circuit Court Judge 

16div-003816



Thomas D. Yannucci 

655 1 5th Street, NW, Suite 1 200 

Washington DC 20005 

John Scarola, Esq. 

2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 1 1 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 3340 1 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 

entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 

[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 

koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 

telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis Sa-a]; Si OU bebe OU byen SOUd rele 

1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, vous pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone ( 561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

ORDER ON DEFENDANT'S MOTION TO SET HEARING ON DEFENDANT'S 

MOTION TO DISMISS 

THIS CAUSE came before the Court September 29, 2003 on Defendant's Motion to 

Set Hearing on Defendant's Motion to Dismiss, with both counsel present. Based on the 

proceedings before the Court, it is hereby 

ORDERED AND ADJUDGED that Defendant's Motion to Set Hearing on 

Defendant's Motion to Dismiss is Granted. In open Court the undersigned offered three 

possible dates to counsel for hearing on Defendant's Motion to Dismiss: (1) October 31, 

2003, at 4:00 p.m., 1 hour reserved; (2) November 20, 2003, at 4:00 p.m., 1 hour reserved; 

and (3) December 5, 2003, at 8:00 a.m., 1 hour reserved. Based on the foregoing, it is 

ORDERED AND ADJUDGED that unless Plaintiffs counsel contacts the 

undersigned's office by 4:00 p.m. September 29, 2003 to select November 20, 2003, at 4:00 

p.m. or December 5, 2003, at 8:00 a.m., the Court shall schedule the hearing on Defendant's 

Motion to Dismiss on October 31, 2003, at 4:00 p. . 

DONE AND ORDERED in West Palm each falm Beach County, Florida this d-,---­
day of September, 2003. 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-003818



copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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00001
  1      IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
  2          AND FOR PALM BEACH COUNTY, FLORIDA
  3                    CIVIL DIVISION
  4   
                              Case No.  03 CA 005045 AI
  5   
      COLEMAN (PARENT) HOLDINGS, INC.,
  6   
                             Plaintiff,
  7   
        vs.
  8   
      MORGAN STANLEY & CO., INC.,,
  9   
                             Defendant.
 10   _______________________________________/
 11   
 12   
                     HEARING BEFORE THE
 13               HONORABLE ELIZABETH MAASS
 14   
 15   
 16   
 17   
 18   
 19   
                         Monday, September 29, 2003
 20                      Palm Beach County Courthouse
                         Courtroom 11-B
 21                      205 N. Dixie Highway
                         West Palm Beach, Florida 33401
 22                      9:29 a.m. - 9:38 a.m.
 23   
 24   
 25   
00002
  1   
      APPEARANCES:
  2   
  3            SEARCY, DENNEY, SCAROLA,
                 BARNHART & SHIPLEY
  4            2139 Palm Beach Lakes Boulevard
               West Palm Beach, Florida 33401
  5            BY:  JACK SCAROLA, ESQUIRE
               Attorneys for the Plaintiff
  6   
  7   
               CARLTON, FIELDS
  8            Suite 1400
               222 Lakeview Avenue
  9            West Palm Beach, Florida 33401
               BY:  JOSEPH IANNO, JR., ESQUIRE
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 10            Attorneys for the Defendants
 11   
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1       The Hearing before the HON. ELIZABETH MAASS
  2   was taken before me, PATTY McCOY, Shorthand
  3   Reporter, Notary Public, State of Florida at
  4   Large, at the Palm Beach County Courthouse, 205
  5   North Dixie Highway, Courtroom 11-B, West Palm
  6   Beach, Florida, beginning at the hour of 9:29
  7   a.m., on Monday, September 29, 2003, pursuant to
  8   the Notice filed herein, in the above-entitled
  9   cause pending before the above-named Court.
 10            P  R  O  C  E  E  D  I  N  G  S
 11   
 12              THE COURT:  Good morning.  Do we have
 13        a copy of the motion we're on today?
 14              MR. IANNO:  Yes.  This is the case of
 15        Coleman vs. Morgan Stanley.  Joe Ianno, I'm
 16        here on behalf of Morgan Stanley.
 17              THE COURT:  Thank you.
 18              MR. IANNO:  We've tried to work this
 19        out, Your Honor.  This is basically a
 20        request of the Court to try to get a hearing
 21        scheduled on our motion to dismiss.
 22              The Court may recall back in July we
 23        were here on a motion to stay discovery
 24        based on our motion to dismiss which alleges
 25        format and convenience grounds as well as
00004
  1        some other grounds.
  2              Pending a hearing on that motion --
  3        when we were here in July the parties had
  4        agreed to an October hearing date on that
  5        motion, and subsequent to that hearing, that
  6        date fell apart.
  7              We've been trying to get it worked in
  8        again into the Court's calendar based on
  9        dates your assistant has provided to us.  We
 10        had agreed on a November 14th date.
 11              Well, first of all, Plaintiff's
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 12        counsel said November 14th wasn't an
 13        available date.  We had tried to get it in
 14        September.  That didn't work.  We called him
 15        back and we said, okay, we'll do November
 16        14th.
 17              THE COURT:  How long is this going to
 18        take?
 19              MR. IANNO:  Half hour to an hour.
 20              THE COURT:  Is it set now?
 21              MR. IANNO:  No.
 22              THE COURT:  So we just want to get the
 23        book and try to find something?
 24              MR. SCAROLA:  Yes.  We do have a date
 25        where everyone is available.  The problem is
00005
  1        that the Defendants are anxious to resolve
  2        the motion prior to that mutually agreeable
  3        date cleared on Your Honor's calendar.
  4              THE COURT:  That's fine.
  5              MR. IANNO:  That date is December
  6        12th, Your Honor.
  7              THE COURT:  Let's look at the book and
  8        even see what's a possibility.  The only
  9        thing, it references a bunch of pro hac vice
 10        attorneys.  I don't think I signed that off
 11        yet.
 12              MR. SCAROLA:  There are probably,
 13        there are probably 20 who have already been
 14        admitted.  There may be others who are still
 15        outstanding.
 16              THE COURT:  I've got a couple, because
 17        there's a related case, there's another
 18        Morgan Stanely?
 19              MR. IANNO:  Yes, there's two before
 20        Your Honor.
 21              THE COURT:  I got a letter, Mr.
 22        Scarola, from your office enclosing a motion
 23        signed by one and a proposed order for about
 24        a dozen people.  So I wrote a letter and
 25        sent it back saying -- you hadn't signed a
00006
  1        letter, I think somebody had signed it in
  2        your absence, so it will show up, and just
  3        so you know you need to follow up on it.
  4              Okay, you said tentatively we have a
  5        December 12th, is that the date?
  6              MR. IANNO:  Well, December 12th, your
  7        assistant gave us a three hour time span
  8        from 8 to 11.
  9              THE COURT:  That's not even all
 10        available now still.  That's what happened.
 11              MR. IANNO:  Yeah.
 12              THE COURT:  But you're telling me it's
 13        not in the book for now, correct?
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 14              MR. IANNO:  It is not in the book,
 15        Your Honor.
 16              THE COURT:  Okay, so let's figure out
 17        what we can do.
 18              I can do it at 4:00 on October 31st.
 19              MR. IANNO:  That's fine, Your Honor.
 20              THE COURT:  Do you know if you're
 21        available then?
 22              MR. SCAROLA:  Your Honor, the problem
 23        is not really either Mr. Ianno's
 24        availability or my availability.  The
 25        problem is that we are both local counsel
00007
  1        for out of state law firms who will be the
  2        ones that will be primarily --
  3              THE COURT:  Can we call them now?
  4              MR. SCAROLA:  My out of state counsel
  5        is Chicago and so it's only 8:00 there.
  6              MR. IANNO:  My national counsel, Your
  7        Honor, said whatever date the Court orders
  8        somebody will be here, and if not I'll argue
  9        it.
 10              THE COURT:  I'll tell you what, hold
 11        on.
 12              MR. SCAROLA:  If you could give us
 13        three alternatives --
 14              THE COURT:  What I'm going to do is
 15        say give you two or three dates and say if
 16        you don't call my office by 4:00 today and
 17        pick this date, then by default it's the
 18        October 31st date.
 19              MR. SCAROLA:  That's fine.  Thank you.
 20              THE COURT:  Okay?  Number one is
 21        10-31-03, 4:00 p.m., one hour.
 22              MR. SCAROLA:  I've got to caution the
 23        Court that I think Mr. Ianno is being a
 24        little optimistic in light of the number of
 25        lawyers involved that we could finish this
00008
  1        in one hour.
  2              THE COURT:  Oh, but that's a Friday
  3        afternoon, everyone loves to stay late on
  4        Friday.  If we go over, that's life.
  5              MR. IANNO:  It doesn't get dark for
  6        trick or treating until six or seven, Your
  7        Honor.  That's the only thing my calendar
  8        would be conflicted on.
  9              THE COURT:  Option Number 2, 11-20-03,
 10        4:00 p.m.
 11              THE COURT:  Option Number 3 is 8:00
 12        a.m., 12-5-03.
 13              MR. SCAROLA:  Thank you, Your Honor.
 14              THE COURT:  So if we don't hear from
 15        you by 4:00 today, we're going to plug it in
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 16        for that October 31st date.
 17              MR. IANNO:  Thank you very much.
 18              I appreciate it.
 19              THE COURT:  Okay, bye-bye.
 20   
 21             (Thereupon, at 9:38 a.m. the hearing
 22        was concluded.)
 23   
 24   
 25   
00009
  1            C  E  R  T  I  F  I  C  A  T  E
  2   
      THE STATE OF FLORIDA        )
  3   
      COUNTY OF PALM BEACH        )
  4   
  5        I, Patty McCoy, Shorthand Reporter, certify
  6   that I was authorized to and did stenographically
  7   report the foregoing proceedings and that the
  8   transcript is a true record.
  9   
 10        Dated this 30th day of September, 2000.
 11   
 12   
 13   
 14   
 15               _____________________________________
 16               Patty McCoy, Shorthand Reporter
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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00001
  1      IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
  2          AND FOR PALM BEACH COUNTY, FLORIDA
  3                    CIVIL DIVISION
  4   
                              Case No.  03 CA 005045 AI
  5   
      COLEMAN (PARENT) HOLDINGS, INC.,
  6   
                             Plaintiff,
  7   
        vs.
  8   
      MORGAN STANLEY & CO., INC.,,
  9   
                             Defendant.
 10   _______________________________________/
 11   
 12   
                     HEARING BEFORE THE
 13               HONORABLE ELIZABETH MAASS
 14   
 15   
 16   
 17   
 18   
 19   
                         Monday, September 29, 2003
 20                      Palm Beach County Courthouse
                         Courtroom 11-B
 21                      205 N. Dixie Highway
                         West Palm Beach, Florida 33401
 22                      9:29 a.m. - 9:38 a.m.
 23   
 24   
 25   
00002
  1   
      APPEARANCES:
  2   
  3            SEARCY, DENNEY, SCAROLA,
                 BARNHART & SHIPLEY
  4            2139 Palm Beach Lakes Boulevard
               West Palm Beach, Florida 33401
  5            BY:  JACK SCAROLA, ESQUIRE
               Attorneys for the Plaintiff
  6   
  7   
               CARLTON, FIELDS
  8            Suite 1400
               222 Lakeview Avenue
  9            West Palm Beach, Florida 33401
               BY:  JOSEPH IANNO, JR., ESQUIRE
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 10            Attorneys for the Defendants
 11   
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1       The Hearing before the HON. ELIZABETH MAASS
  2   was taken before me, PATTY McCOY, Shorthand
  3   Reporter, Notary Public, State of Florida at
  4   Large, at the Palm Beach County Courthouse, 205
  5   North Dixie Highway, Courtroom 11-B, West Palm
  6   Beach, Florida, beginning at the hour of 9:29
  7   a.m., on Monday, September 29, 2003, pursuant to
  8   the Notice filed herein, in the above-entitled
  9   cause pending before the above-named Court.
 10            P  R  O  C  E  E  D  I  N  G  S
 11   
 12              THE COURT:  Good morning.  Do we have
 13        a copy of the motion we're on today?
 14              MR. IANNO:  Yes.  This is the case of
 15        Coleman vs. Morgan Stanley.  Joe Ianno, I'm
 16        here on behalf of Morgan Stanley.
 17              THE COURT:  Thank you.
 18              MR. IANNO:  We've tried to work this
 19        out, Your Honor.  This is basically a
 20        request of the Court to try to get a hearing
 21        scheduled on our motion to dismiss.
 22              The Court may recall back in July we
 23        were here on a motion to stay discovery
 24        based on our motion to dismiss which alleges
 25        format and convenience grounds as well as
00004
  1        some other grounds.
  2              Pending a hearing on that motion --
  3        when we were here in July the parties had
  4        agreed to an October hearing date on that
  5        motion, and subsequent to that hearing, that
  6        date fell apart.
  7              We've been trying to get it worked in
  8        again into the Court's calendar based on
  9        dates your assistant has provided to us.  We
 10        had agreed on a November 14th date.
 11              Well, first of all, Plaintiff's
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 12        counsel said November 14th wasn't an
 13        available date.  We had tried to get it in
 14        September.  That didn't work.  We called him
 15        back and we said, okay, we'll do November
 16        14th.
 17              THE COURT:  How long is this going to
 18        take?
 19              MR. IANNO:  Half hour to an hour.
 20              THE COURT:  Is it set now?
 21              MR. IANNO:  No.
 22              THE COURT:  So we just want to get the
 23        book and try to find something?
 24              MR. SCAROLA:  Yes.  We do have a date
 25        where everyone is available.  The problem is
00005
  1        that the Defendants are anxious to resolve
  2        the motion prior to that mutually agreeable
  3        date cleared on Your Honor's calendar.
  4              THE COURT:  That's fine.
  5              MR. IANNO:  That date is December
  6        12th, Your Honor.
  7              THE COURT:  Let's look at the book and
  8        even see what's a possibility.  The only
  9        thing, it references a bunch of pro hac vice
 10        attorneys.  I don't think I signed that off
 11        yet.
 12              MR. SCAROLA:  There are probably,
 13        there are probably 20 who have already been
 14        admitted.  There may be others who are still
 15        outstanding.
 16              THE COURT:  I've got a couple, because
 17        there's a related case, there's another
 18        Morgan Stanely?
 19              MR. IANNO:  Yes, there's two before
 20        Your Honor.
 21              THE COURT:  I got a letter, Mr.
 22        Scarola, from your office enclosing a motion
 23        signed by one and a proposed order for about
 24        a dozen people.  So I wrote a letter and
 25        sent it back saying -- you hadn't signed a
00006
  1        letter, I think somebody had signed it in
  2        your absence, so it will show up, and just
  3        so you know you need to follow up on it.
  4              Okay, you said tentatively we have a
  5        December 12th, is that the date?
  6              MR. IANNO:  Well, December 12th, your
  7        assistant gave us a three hour time span
  8        from 8 to 11.
  9              THE COURT:  That's not even all
 10        available now still.  That's what happened.
 11              MR. IANNO:  Yeah.
 12              THE COURT:  But you're telling me it's
 13        not in the book for now, correct?
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 14              MR. IANNO:  It is not in the book,
 15        Your Honor.
 16              THE COURT:  Okay, so let's figure out
 17        what we can do.
 18              I can do it at 4:00 on October 31st.
 19              MR. IANNO:  That's fine, Your Honor.
 20              THE COURT:  Do you know if you're
 21        available then?
 22              MR. SCAROLA:  Your Honor, the problem
 23        is not really either Mr. Ianno's
 24        availability or my availability.  The
 25        problem is that we are both local counsel
00007
  1        for out of state law firms who will be the
  2        ones that will be primarily --
  3              THE COURT:  Can we call them now?
  4              MR. SCAROLA:  My out of state counsel
  5        is Chicago and so it's only 8:00 there.
  6              MR. IANNO:  My national counsel, Your
  7        Honor, said whatever date the Court orders
  8        somebody will be here, and if not I'll argue
  9        it.
 10              THE COURT:  I'll tell you what, hold
 11        on.
 12              MR. SCAROLA:  If you could give us
 13        three alternatives --
 14              THE COURT:  What I'm going to do is
 15        say give you two or three dates and say if
 16        you don't call my office by 4:00 today and
 17        pick this date, then by default it's the
 18        October 31st date.
 19              MR. SCAROLA:  That's fine.  Thank you.
 20              THE COURT:  Okay?  Number one is
 21        10-31-03, 4:00 p.m., one hour.
 22              MR. SCAROLA:  I've got to caution the
 23        Court that I think Mr. Ianno is being a
 24        little optimistic in light of the number of
 25        lawyers involved that we could finish this
00008
  1        in one hour.
  2              THE COURT:  Oh, but that's a Friday
  3        afternoon, everyone loves to stay late on
  4        Friday.  If we go over, that's life.
  5              MR. IANNO:  It doesn't get dark for
  6        trick or treating until six or seven, Your
  7        Honor.  That's the only thing my calendar
  8        would be conflicted on.
  9              THE COURT:  Option Number 2, 11-20-03,
 10        4:00 p.m.
 11              THE COURT:  Option Number 3 is 8:00
 12        a.m., 12-5-03.
 13              MR. SCAROLA:  Thank you, Your Honor.
 14              THE COURT:  So if we don't hear from
 15        you by 4:00 today, we're going to plug it in
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 16        for that October 31st date.
 17              MR. IANNO:  Thank you very much.
 18              I appreciate it.
 19              THE COURT:  Okay, bye-bye.
 20   
 21             (Thereupon, at 9:38 a.m. the hearing
 22        was concluded.)
 23   
 24   
 25   
00009
  1            C  E  R  T  I  F  I  C  A  T  E
  2   
      THE STATE OF FLORIDA        )
  3   
      COUNTY OF PALM BEACH        )
  4   
  5        I, Patty McCoy, Shorthand Reporter, certify
  6   that I was authorized to and did stenographically
  7   report the foregoing proceedings and that the
  8   transcript is a true record.
  9   
 10        Dated this 30th day of September, 2000.
 11   
 12   
 13   
 14   
 15               _____________________________________
 16               Patty McCoy, Shorthand Reporter
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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IN THE CIRCIDT COURT OF THE FIFTEENTH JUDICIAL cmcm 
IN AND FOR PALM BEACH COUNTY� FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

������������������ 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth I. Maass 

) 
) 
) 
) 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

�001/006 

Plaintiff Coleman (Parent) Holdings Inc., joined by its Florida counsel, Jack Scarola, 

move this Court pursuant to Rule 2.06l(b) of the Florida Rules of Judicial Administration, for an 

Order permitting Clark C. Johnson to appear pro hac vice in this action on behalf of Plaintiff. In 

support of the motion, Plaintiff states: 

l. Plaintiff has retained attorney Jack Scarola and the firm of Searcy Denney Scarola 

Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, Florida, as Florida 

counsel to assist in this matter. 

2. Plaintiff and its Florida counsel seek the assistance of Clark C. Johnson of Jenner & 

Block, LLC, One IBM Plaza, Chicago, Illinois, in this matter. Plaintiff has previously retained the 

above-named law firm to provide legal representation in connection with this matter in 2001. 

3. Clark C. Johnson is a member in good standing of the following bars: U.S. Court of 

Appeals for the Seventh Circuit; U.S. Court of Appeals for the Eleventh Circuit; U.S. District Court 

for the Northern District of Illinois (trial bar); U.S. District Court for the Central District oflliinois; 
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U.S. District Court for the Eastern District of Michigan; and the Illinois �upreme Court. Outside 
I 

of this case and its companion case, No. 2003 CA 005165 AG, Mr. J�bnson has not filed an 
' 

I 
application in any Florida state court to appear as counsel under Fforida Rule of Judicial 

I 

Administration 2.061 in the last five years. Mr. Johnson has never been d�scipline� suspend� or 

I 

disbarred by any court. ! 

4. Mr. Johnson has read all applicable provisions of the �orida Rules of Judicial 
I 

Administration and the Rules Regulating the Florida Bar, and this motion cpmplies with those rules. 
I 

5. Jack Scarola has been a member of the Florida Bar sine 1973, Florida Bar No. 

169440, and consents to act as co-counsel with the foreign attorney in thi action. 

WHEREFORE, Plaintiff moves this Court for an Orderpe "tting Clark C. Johnson 

to appear on behalf of Plaintiff's counsel in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with 

respect to my credentials the facts stated in it are true. 

-2-

Clark C. Johnson 

:z1/d 
carola 

arNo. 169440 

el for Plaintiff 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

,JD 
furnished by U.S. Mail and facsimile to the following counsel for Defendant on this _l day of 

October, 2003. 

Doc. No. 972647 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KlRKLAND & ELLIS 
655 15th Stree4 N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5::-; _�-(;/{ . ../ .. -{__ /,..e -· .,, 

Counsel for Plaintiff 

-3-
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CARLTON FIELDS, P.A. 

Esperante 
222 Lokeview Avenue, Suite 1400 

West Palm Beoch, Florida 33401-tl 149 

Dale: October 7, 2003 

To: Jock Scorola, Esq. 

Jerold Solovy, Esq. 

Thomas Clare, Esq. 
From: Joseph lonno, Jr. 

Client/Matter No.: .47877 /14092 

ATTORNEYS ATlAW 
MAILING ADDRESS 

P.O. Box 150, West Palm Beai:h, FL 33402-0150 
Tel 561.659.7070 Fax 561.659.7368 

FAX COVE'R SHEET 

I Phone Number I Fax Number 
(561) 689--6300 (56 l) 684-5816 

(312) 923-271 l (312) 840-7671 

(202) 879-5200 

561.659.7070 561.659.7368 

Employee No.: 040 

Total Number of Pages Being Transmitted, Including Cover Sheet: 2 

�001/018 

Message: Defendant's Motion for Protective Order, Sanctions ond lmpositio11 of Cost 8011d and Notice of 
Hearing. 

� Original to follow Via Regular Mail D Original will Not be Sant D Original will follow via Overnight Caurier 

The lnformotion contained in lhis facsimile me5So9e is attorney privileged ond conRdential infarmatian intended only For the U$e of the 
individual or entity named obove. If lhe reeder cif lnis messo9e i� not the intended recipient, you ore hereby notified that ony 
diueminafon, dislribulio11 or copy of this communication is strielly prahibited. If you hove received this commu11icolion in error, please 
immediately nolify us by telephone (if long dislcnee, please call collect} ond return lhe original menage lo us ct the above cddress via the 
U.S. Postt:il Service. Thank you. 

If there ore 011y problems or ccimplieations, please notify us inunediotely at: 

561.659 .7070 

Telec:opier operator; 

WPB#567902.2 CA R LT 0 N F I E l D S, P . A , 

Mlcmi Orlando St. Petersburg Tallahassee Tampa West Palm Beac:h 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Polm Beach County Courthosue 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

October 7, 2003 

Re; Coleman (Parent} Holdings Co. v. Morgan Stanley & Co. 
Case No. 2003 CA 5045 Al 

Dear Judge Maass: 

MIAMI 
ORLANDO 

ST. PETERSJl.URC 
TAllAHASSEE 

TAMPA 
WEST PAIM BEACH 
Espc=ironte 
2:2:2 Lalr.evlew A""nue, Su;i. 1400 
Wn•I Polm BRQ�h, Flcrida 33401-6149 
P.O. B<:>x 150 
W.ol Palm Bnach, Florido 33402.0150 

.S6 l.6.S9 .7070 
561.659,7368 '-:ix 
..,.._,corlJonll•ld•.�Ol!I 

E-MAIL: jianno@ccrltonfield�.com 

VIA HAND DELIVERY 

Enclosed please find a courtesy copy of Defendant's Motion for Protedive Order, for 
Sanctions and for Imposition of o Cost Bond in the above matter. A/so enclosed is a Notice of 
Hearing for Uniform Motion Calendar on October 16, 2003. 

Thank you for your assistance in this math�r. 

/jed 

cc: Jock Scarola 
Jerold Solovy 
Thomas Clare 

Wl'B#5667� f .3 

Sincerely, 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 Al 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY given that a hearing has been set in the above-styled case as follows: 

DATE: 

TIME; 

PLACE: 

BEFORE: 

CONCERNING: 

October 16, 2003 

8;45 A.M. 

Palm Beach County Courthouse 

205 N. Dixie Highway 
Room llB 
West Palm Beach, Florida 3340 I 

Judge Elizabeth Maass 

Defendant's Motion for Protective Order, Sanctions and 

Imposition of a Cost Bond. 

KINDLY GOVERN YOURSELVES ACCORDINGLY . 

. The undersigned counsel hereby certifies that a good faith attempt to resolve 

the issues contained in the foregoing motions or matters was made with 

WPB#S69404.2 
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opposing counsel prior to hearing on these matters on the Court's Motion 

Calendar. 

If you are a pen;on wirh a disability who needs any accommodation in order to 
p�rttcipate in this proceeding, you are entitled, at no costs to you, to the provision of 
certain assistance. Please contact chc ADA Coordinator in the Administrative Office of 
the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, 
West Palm Beach, f'lorida 33401; telephone number (561) 355�2431 within two (2) 
working clays of your receipt of this notice; if you are hearing or voice impaired, call 1-
800-955-8771. 

CERTIFICATE OF SERVICE 

� 004/018 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fu�ed by 

facsimile and u.s_ Mail to all counsel of record on the attached service list ori this --P:ay of 

October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W_ - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile; (202) 879-5200 

COUNSEL FOR DEFENDANT 

W!'B#S694D4.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone! (561) 659-7070 
Facsimile: 561) 659-7368 
e-mail: j" o@carltonfi Ids.com 

BY: �---=�������+ 
H IANNO)JR_ 

a Bat No: 655351 
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SERVICE LIST 

Jack Scarola Counsel for Plaintiff 
SEARCY� DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
213 9 Palm Beach Lakes Blvd. 

' West Palm Beach, FL 33409 

Jerold S. Solovy Counsel for Plaintiff 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPS#569404.2 
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1N THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

DEFENDANT'S MOTION FOR PROTECTIVE ORDER, SANCTIONS AND 
IMPOSITION OF A COST BOND 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") requests that this 

Court enter a Protective Order concerning depositions unilaterally scheduled by the Plaintiff in 5 

different cities in 4 states during a 17-day period in late October and early November. Plaintiff 

previously represented to this Court (and to Defendant) that its attorneys were unavailable to 

participate in a hearing on Defendant's Motion to Dismiss on at least two of the days they now 

seek to take depositions. In support of its motion, Defendant states as follows: 

1. Attached hereto as Exhibit 1 is Plaintiffs Notice of Taking Videotaped 

Depositions received on October 2, 2003 at 5:08 p.m. In order to appreciate the Plaintiffs bad 

faith in scheduling these depositions, a chronology of events is necessary: 

a) On June 25, 2003, Morgan Stanley filed its :l\1otion To Dismiss Pursuant to 

Florida Rule of Civil Procedure 1.061 or, in the alternative, for Judgment on the 

WPB#5'0ll0, 1 
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Pleadings. The grounds for the Motion to Dismiss include forum non conveniens 

and failure to properly state a cause of action. 

b) The parties had originally agreed to hold a hearing on Morgan Stanley's Motion 

to Dismiss on October 10, 2003. After this date was agreed to by counsel, 

Morgan Stanley's counsel was informed that this date was no longer convenient 

for certain of Plaintiff's counsel. Indeed, Counsel for Morgan Stanley was 

advised by Attorney Deirdre Connell that the law firm of Jenner & Block was not 

available for any of the potential hearing dates during the month of October for a 

hearing on Defendant's Motion to Dismiss. Ms. Connell is also the attomey who 

signed the deposition notice at issue in this motion. 

c) On September 29, 2003, the parties attended a hearing before this Court on 

Defendant's Motion to Set Hearing. At the hearing, the Court indicated that 

October 31, 2003 was an available hearing date for the Motion to Dismiss. Mr. 

Scarola indicated that before he could agree to the October 31, 2003 date, he 

would need to check with his co-counsel at Jenner & Block. The Court provided 

Mr. Scarola with alternative options if the Jenner & Block attorneys were not 

available on that date. 

d) Not surprisingly. Plaintiff chose the last possible date offered by the Court for a 

hearing on the Motion to Dismiss. The hearing was then scheduled by the Court 

for December 5, 2003. 

e) On October 2, 2003, at the request of the undersigned, the Court rescheduled the 

hearing to December 12, 2003 and increased the time allotted for the hearing from 

60 minutes to 90 minutes. 

2 
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f) Less than 12 hours after that hearing, Plaintiff served the Notice of Taking 

Videotaped Depositions that is the subject of this Motion. The Deposition Notice 

purports to schedule 10 depositions for 10 consecutive business days in October 

and to schedule depositions during the first 4 business days in November. The 

notice includes a date upon which Defendant's counsel had previously indicated 

to Plaintiff that Defendant's counsel could not be available. This notice also 

includes two dates, October 24 and October 31, where Plaintiffs counsel 

expressly indicated that they were unavailable for a hearing on Defendant's 

Motion to Dismiss. 

2. In order to avoid the undue burden and expense of depositions during the 

pendency of Defendant's Motion to Dismiss, Defendant had prev1ously requested that this Court 

stay discovery until the Court had had an opportunity to rule on the Motion to Dismiss. That 

motion was denied, in part because - at the time the Motion to Stay - counsel had agreed to a 

prompt hearing on the Motion to Dismiss in early October. As the chronology above indicates, 

the hearing on the Motion to Dismiss now will not occur until December 2003, nearly five 

months after it was filed. 

3. Since the Court denied Morgan Stanley' s Motion to Stay, the parties have 

engaged in substantial written discovery. The parties have propounded the following written 

discovery requests in this case: 

• Plaintiffs First Request for Production ofDocuments (61 Requests); 

• PlaintiffCPH's Second Request for Production of Documents (15 Requests); 

• Morgan Stanley & Co. Incoxporated's First Request for Production of 
Documents to Plaintiff (41 Requests); 

• Morgan Stanley & Co. Incorporated's First Set of Interrogatories to Plaintiff 
Coleman (Parent) Holdings, Inc. (5 Interrogatories); 

\Vl'B�5703l0. J 3 
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• Morgan Stanley & Co. Incorporated's First Set of Request for Admission (273 
Requests); 

• Coleman (Parent) Holding Inc's First Set of Interrogatories to Defendant 
Morgan Stanley & Co., Inc. (10 Interrogatories, plus subparts); 

• Morgan Stanley & Co. Incorporated's Second Set of Interrogatories and 
Second Request for Production of Documents to Plaintiff Coleman (Parent) 
Holdings, Inc. (7 Interrogatories, I Request); and 

• Coleman (Parent) Holding Inc.'s First Set of Requests For Admission (314 
Requests). 

4. In addition, the parties have engaged in substantial written discovery in the related 

case that is also pending in this Court, Morgan Stanley Senior Funding v. MacAndrews & 

Forbes, Case Number 2003CA005165: 

• Defendant CPH's First Request for Production of Documents (86 Requests); 

• Morgan Stanley Senior Funding's First Request for Production of Documents 
to Plaintiff (44 Requests); 

• Defendant Coleman (Parent) Holding Inc's First Set of Interrogatories to 
Plaintiff Morgan Stanley Senior Funding, Inc. (8 Interrogatories, plus 
subparts); 

• Defendant Coleman (Parent) Holding Inc's Second Set of Interrogatories to 
PJaintiff Morgan Stanley Senior Funding, Inc. (4 Interrogatories, plus 
subparts); 

• Morgan Stanley Senior Funding's First Set of futerrogatories and Second 
Request for Production of Documents to Defendants MacAndrews & Forbes 
Holdings, fuc. and Coleman (Parent) Holdings, Inc. (3 Interrogatories, 1 
Request); and 

• Coleman (Parent) Holding Inc.'s First Set of Requests for Admission (314 
Requests). 

5. In response to the requests identified in the preceding paragraphs, the parties have 

exchanged hundreds of boxes of documents and provided dozens of pages of responses to 

interrogatories and requests for admissions. The parties also have exchanged privilege logs in 

accordance with the Coun's September 4, 2003 Agreed Order. 

4 
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6. Moreover, the parties have served discovery requests on third parties such as 

Andersen Worldwide, Bank of America. Wachovia, Davis Polk & Wardwell, and Wachtell, 

Lipton Rosen & Katz . Two depositions of these third parties' custodians of records have been 

scheduled. Indeed, Plaintiff scheduled one such deposition on October 24, the second deposition 

that Plaintiff has scheduled on a date when it previously represented it was unavailable for a 

hearing on the Motion to Dismiss. There is a significant amount of additional thfrd party 

discovery yet to be served. Thus, there remains a significant volume of documents to be 

produced by third parties and reviewed by the parties. 

7. The parties also have engaged in deposition discovery. Specifically, each party 

has conducted depositions of the other party's corporate representative on issues relating to 

document retention, location, collection and production. Additionally, Morgan Stanley has 

already made John Tyree, a fact witness who currently resides in the United Kingdom, available 

to CPR for deposition on September 15, 2003. Mr. Tyree was in the United States to attend to a 

personal family matter, and, at an inconvenience to himself and his family, made himself 

available in New York for a full day's deposition_ 

8. Morgan Stanley's Motion to Dismiss raises substantial forom non conveniens 

issues - and may dispose of Plaintiff's entire action as a matter of law. Plaintiff has effectively 

delayed the hearing on the Motion to Dismiss because of its counsel's alleged unavailability. It 

is now clear, however, that although Plaintiffs counsel are allegedly unavailable to attend a 

hearing before this Court, those same attorneys are apparently available to schedule 120 hours of 

depositions during that same time period (assuming 8 hour depositions). 

5 
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9. The potential cost to the Defendant of proceeding with these depositions is 

enonnous. A conservative estimate of the attorneys' fees and costs that would be incurred to 

prepare for and attend the depositions as currently scheduled is approximately $150,000.00. 

10. Defendant submits that the service of the Deposition Notice on October 2, 2003, 

only a few hours after the hearing before this Court, evidences Plaintiff's clear intent to delay the 

hearing while at the same time subject the Defendant to harassment, annoyance, undue burden 

and expenses in responding to further deposition discovery. 

11. Morgan Stanley does not seek to stay all discovery during the pendency of its 

Motion to Dismiss (a request the Court has already denied). Morgan Stanley does not oppose 

proceeding with document discovery. However, Plaintiff's conduct in delaying the hearing on 

Defendant's Motion to Dismiss, while at the same time scheduling depositions during the same 

time period, justifies the requested Protective Order prohibiting further depositions. Plaintiff 

should not be permitted to proceed with burdensome and expensive deposition discovery while 

at the same time avoiding a hearing on Morgan Stanley's Motion to Dismiss. 

WHEREFORE, in order to avoid the undue burden and expense of additional depositions, 

and as a sanction for Plaintiff's bad faith in scheduling these depositions, Defendant Morgan 

Stanley respectfully requests that this Court: 

(A) enter a Protective Order prohibiting further depositions, other than depositions of 

custodians of records, until the Court has ruled on Defendant's Motion to Dismiss; or 

(B) alternatively, prohibiting the taking of the depositions listed on Plaintiffs October 

2, 2003 deposition notice and requiring Plaintiff to coordinate mutually convenient dates and 

times with counsel for Defendant; and 

WPBH�7Q330.1 6 
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(C) reserving jurisdiction for the imposition of sanctions; and 

(D) such other and further relief as the Court deems just and proper. 

Dated: October 7, 2003 Respectfully Submitted, 

WPBN5'0ll0, I 

J sep anno, Jr. (FL Bar# 
ARLTON FIELDS 

222 Lake View Avenue - Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Thomas D. Yannucci, P.C 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., 121h Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Attomeys for Defendant, 
Morgan Stanley & Co. Incorporated 

7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by 

facsimile and U.S. Mail to all counsel of record on the attached service list on this 7th day of 

October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule�Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., 12th Floor 
Washington� D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#5703'.l0.I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e�mail: jianno@carHonfields.com 

BY· � 
. JOS H !ANNO, JR. 

F1:ri:aar:655351 

8 
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SERVICE LIST 

John Scarola Cowisel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
213 9 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB��103JO. I 9 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V, 

MORGAN STANLEY & CO., INC-, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL cm.curr, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 Af 

NOTICE OF TAiaNG YWEOT APED DEPOSITIONS 

To: Thomas A. Clare, Esq. . 
KrRl<l..AND & .Er.us, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 3340 l 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take rhe 
depositions upon oral examination of tbe following witnesses pursuant to Florida Rule of Civil 
Procedure 1.3 I 0 on rhe dar.es, times, and locations ser forth beiow: 

DEPONENT ·DATE AND TIME LOCATION 
Andrew Savarie October 20, 2003 at 9:30 a.m. JENNER & BLOCK, LLC 

One IBM Plaza 
Chicago, Illinois 60611 

Vance Kistler October 21, 2003 at 9:30 a.m. SEARCY DENNEY SCAROLA 
BARNBART & SH.IPL.EV, P.C. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 

Donald Denkhaus October 22, 2003 at 9:30 a.m. SEARCY DENNEY SCAROLA 
BARNH.A.RT & SHIPLEY, P.C. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
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Kevin Krayer October 23, 2003 at 9:30 a.m. EsQUlRE DEPOSITION SERVICES 
600 S. Andtews A venue, 2nd Floor 
Ft. Lauderdale, Florida 33301 

Tyrone Chang October 24, 2003 at 9:30 a.m. SHA.PIRO Ml:TCHELL FORMAN ALLEN 
&MlLLERLLP 

380 Madison Avertue 
New York, New York 10017 

Scott Yales October 27. 2003 at 9 ;3 0 a.m. SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.C. 

2139 Palm Beach Lakes Blvd_ 
West Palm Beach, Florida 33409 

William Strong October 28� 2003 at 9:30 a.m. JENNER & BLOCK, LLC 
One lBM Plaza 
Chicago, Il!inois 60611 

Urban Kantola October 29, 2003 at 9:30 a.m. ESQUIR£ DEPOsmoN SERVICES 
600 S. Andrews A venue, 2nd Floor 
Ft. Lauderdale, Florida 33301 

William Pruitt October 30, 2003 at 9:30 a.m. SEARCY DENNEY SCA.ROLA 
BARNHART & SHIPLEY, P.C. 

2139 Palm Beach Lakes :Slvd. 
West Palm Beach, Florida 33409 

Lee Griffith October31, 2003 at 9:30 a.m. SEAR.CY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.C. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 

Deborah MacDonald November 3, 2003 at 9:30 a.m. SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.C. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 

R. Bram Smith November 5, 2003 at 9:30 a.m. SHAPIRO MITCHELL FORMAN ALLEN 

&MlLLERLLP 

380 Madison Avenue 
New York, New York 10017 

Deidra Den Danto November 6, 200'.3 at 9:30 a.m. STRONGWATER & ASSOCIATES, LLC 
1360 Peachtree Street, N.E. 
Suite 930 
Atlanta, Georgia 30309 

-2� 
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Coleman Holdings Inc. v. Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintiff's Subpoena for Deposition 
October 2, 2003 

141018/018 

The depositions will be recorded by videotape and stenographic means. The deposition will 
be taken b efon:: a person authorized to administer oaths and will continue day to day until completed. 

The videotape operator will be Esquire Deposition Services at the following locations: (1) 
515 West Flagler Drive, Suite P-200, West Pahn Beach. FL 33401 for the depositions proceeding 
in Florida; (2) 155 N. Wacker Drive, Chicago, :0:.. 60606 for the depositions proceeding in Illinois; 
(3) 216 E. 45th. Street, New York, NY 10017 for the depositions proceeding in New York; and (4) 
1100 Spring S[reet NW, #102, Atlanta, Georgia 30309-2823 for the deposition proceeding in 
Atlanta. 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been served 
by facsimHe and mail to all counsel on the attached Service List, this 2nd day of October, 2003. 

Dat_ed: October 2, 2003 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BtOCK, LLC 
One IBM Plaz� Suite 4400 
Chicago, Illinois 60611 
(312) 22249350 

COLEMAN (PARENT) HOLDINGS INC. 

,- One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lruces Blvd. · 

West Pahn Beach, Florida 33409 
(561) 686-6300 

-3-
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Coleman Holdings Inc. v. Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintifrs Subpoena for Deposition 
October 2, 2003 

Tb.oruas A. Clare. Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CAR.L TON ft:El.DSt P.A. 
222 Lake View Avenue 
Suite 1400 

· West Palm Beach, FL 33401 

(CKlC:A00)_91127JO_l lOl210J 1:8 PM 

SERVICE LIST 

-4-
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#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 
I 

---------------

RE-NOTICE OF HEARING 

(Cancels hearing for 10/9/03) 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

October16, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Compel 
Production of Deposition Witness (Filed Under Seal) 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
11-- f\,H. r - �· 

Fax and US Mail to all Counsel on the attached list, this 1) ( day of � 2003. 

2 

JACK-SCAROLA 
FloridwBar No.: 169440 
Se�ey Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

16div-003853



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF FILING 

Defendant, MORGAN STANLEY & CO. INC., by and through its undersigned 

attorneys, hereby gives notice that it has filed its Confidential Opposition to Coleman (Parent) 

Holdings, Inc.' s Motion to Compel Production of Deposition Witness, under seal with the Clerk 

of the Court pursuant to the Order of this Court dated July 31, 2003. 

WP8#570578. l 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 Al 

Notice of Filing 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

e-mail and facsimile to all counsel of record on the attached service list on this J!/!!:aay of 

October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS, LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 

MORGAN STANLEY & Co., INC. 

WPB#570578. l 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno carltonfields.com 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

WPB#570578. l 

Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 

Case No: 03-CA 5045 AI 
Notice of Filing 

Page 3 
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COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

CONFIDENTIAL - FILED UNDER SEAL 

Defendant, MORGAN STANLEY & CO. INC., Confidential Opposition to Coleman 
(Parent) Holdings, Inc. 's Motion to Compel Production of Deposition Witness. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

CONFIDENTIALITY ORDER ENTERED IN THIS ACTION. IT IS NOT 

TO BE OPENED NOR THE CONTENTS THEREOF DISPLAYED, 

REVEALED, OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF 

THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#570579. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jia o@carltonfields.com 
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CARLTON FIELDS, P.A. 

ESPERANTE 
222 LAKEVIEW A VENUE, SUJTE 1400 

WEST PALM BEACH_. FLORIDA 33401-6149 

Date: October 17, 2003 
To: Thomas CJare 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADORBSS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(202) 879-5000 (202) 879-5200 

(561) 659-7070 (561) 659-7368 

EmpJoyee No.: 

Total Number of Pages Being Transmitted, Including Cover Sheet: 5 

Message: Coleman v. Morgan Stanley 

141001 

To follow please :find a copy of Jack Scarola's k:tte:r to Judge Maass enclosing the proposed Order on Appointment 
of Commissions. I noticed that you were not cc'd on this. 

D Origi11aJ to follow Via RegulaJ' .Mai1 �Original will Not be Sent D Origi1iaJ will follow via Ovemiglit Courier 

******************************************************************************************************** 

Thi: infonnation contained in this facsimile message is attorney privileged and confidential information int.ended only for the use: uf the individual or 
entity named above. If thi: n:ader of tllis message is not the: intended recipient, you arc hi:reby notified that any di!!!icmination, distribution or copy of 
this communication is strictly prohibited. If you have received t11is communicnl:ion in error, please immediately notify us by telephone (if long 
disf:lmce, please call collect) and relum !he original message to uo at the above address via the U.S. Pasta! Service. TI1ank you. 

*****••*••••••••******************•·�-�··••************••••**••·•••***************••*�···��·************ 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPERATOR: -----------------------------

Wf'Blt565040.l CARLTON FIET�DS, P.A. 

TAMPA ORI.ANDO TALLAHASSEE WEST PAIM BEACH ST. PETERSBURG MIAMI 
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1�7'17/2003 14:14 FAX 

111 wu �LM aEAeM OfP!CE� 
2139 PAL� U�ACH LAKES BLvD. 
WE�T PAl.M BEACH. 1-'LORIDA 39409 

SEARCY 
DENNEY 

SCAROLA 
BA.RN HART 

�SHIPLE�-A P.O. DRAWCR �828 
WL$T PAl.M BEACH, FLORlOA 3s.IM. 
(G61) M��QU 
MJ.llU-t�Q-6801 
!·"AX: (501) 47B.Q7:14 

,O.TTORNEYB AT LAW: 
ROMLYN�l<llA><eR 

!;; GIO.ECORY !!ARNHART" 
!.A>ICE BLOCK" 

EllRL L aer4r<l::"f, Jfl-· 
!iEAN C. DO�I� • 

JAMES W. 0U8TAF'SON. JR. 
Do\\11 D K. KELLEY. Jlt • 

WILLIAM !J. Kl!'IQ 
lllll�HYL L. Lil.WI�' 

WILLIAM A. NORTON' 
DAVID J, $1\1.i;$• 
JOHN �CllROl .... 

cuRISTIAN D. SEARCY' 
MARRY I\, SHEVI� 

JOHN A SHIPLEY Ill" 
CllFUSTOPHER !(. Bl'EED­

KAREN E. "TERRY 
C. C!ALVIN WARRINER 111" 

t>"VJD J. WHITe• 

"SHM!l!1DLOERS 

.... 
PARALEW\LS: 

HAND DELIVERED 
October 17, 2003 

Hon. Elizabeth T. Maass 
Palm Beach Cm.mty Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beacht FL 33401 

Re: Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No. 2003 CA 005045 AI 
Matter No.: 029986-230580 

Dear Judge Maass: 

!41002 

�001/008 

0 IALLAHASi;SE OfA'<.E.i 
�.Q. DRAWER 1�30 

YAL�Al-IA�8Ei;;, FLORIDA 32302 
1nM> 224-7500 
'T...tlif$1)-�9-T01; 

fAXo (BSD) 224-7002 

VJVll'N ,O.VAN-TEJEDA 
LA.URJE J. BRIGGS 

DEANE L CMJY 
DllN!l:.l. J, ul\LLOWJ\'w" 

�llllLIO DIAMA>IT1a 
DAVID W. CIWCRE 

TED E. KULI;SA 
JAMES PElER LOVE 

CHRJSTOPHER J. PILJ\TO 
ROBERT W� PIT�EiR 

WlWAM H. SEABOLD 
KATHLEEN" BlMON 
STEVE I.I. SMITH 

WALTER A.. STEIN 
BRJAN P. SUtUVAN 

KEVJN J, WALtl!1 

Enclosed please find a courtesy copy of Plaintiff's Motion to Appoint Commissions to 
which defense counsel, Joe lanno, Esq., has no objection. Also enclosed are an original 
and four copies of a proposed Order on Appointment of Commissions. If same meets 
with your Honor's approval, we ask that your Honor sign same, returning conformed 
copies to all counsel in the ea:velopes provided. 

GEORGIA I( WETHERINi;"fON 
JUDSON WlflTaHORN 

"· 

Respectfully, 
Dictated But Not Signed By _ 

Jack Scarola To Expedite Delivery 

JACK SCAROLA 
JS/mm 
Enc. 

cc: ·Joe Ianno, Esq. (Via Fax) 
Jenner & Block (Via Fax) 

. -. .... ,_ . . . 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOIDINGS, INC., ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
MORGAN STANLEY & CO., lNC, ) 

) 
Defendant. ) 

) 
���������������� 

Case No.: 2003 CA 005045 Al 

Judge Elizabeth T. Maass 

O:RDER ON APPOINTMENT OF COMMISSIONS 

This cause Calll.e before the Cowt on Plaintifrs Motion to Appoint CoIDltlissions so 

that it can subpoena for depositions and documents witnesses in other jurisdictions. After reviewing 

the pleadings� and otherwise being advised in the premises it is ORDERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

following witnesses: 

• Custodian of Records 
LLAMA COMPANY 
16 West Colt Square Drive 
Fayetteville, Arkansas 72703-2813 

• Custodian ofRecords 
SKADDEN, ARPS3 SLATE!, MEAGllE.R & FLOM LLP 
Four Times Square 
New York, New York 10036 

DEIDRA DENDAN'fO 
335 Glendale Avenue, N_E. 
Atlanta, Georgia 30307 
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CARLTON FIELDS-WPB 141004 
14!007/008 

The following oomroissions are appointed for the purposes of obtaining depositions 

and documents from the above listed witnesses, and othe� witnesses whose discovezy is sought in 

the conunissions 1 jurisdictions: 

Kathy Bates 
.AF:FORDAf!LE !NVBSTIGATlONS 
44 Hidden Valley Drive 
Conway, Arkansas 72034 

or any other person duly authorized by her and able to administer oaths pursuant to the laws of 
Arkansas. 

Jay Strongwater 
STRONGWAJ'Elt &AssoCIATES� LLC 
1360 Peachtree Street, N.E. 
Suite 930 
Atlanta, Georgia 30309 

or any other �on duly authorized by him and able to administer oaths pursuant to the laws of 
Georgia. 

Michael 1. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER. LLP 
380 Madison Avenue 
New York. New Yo1-k 10011 

or any person duly authorized by him and able to administer oaths pursuant to the laws of New York. 

Done and Ord!:ll'dinPalm Beach County, Florida this_- day of ___ _, 2003. 

Circuit Comt Judge Elizabeth T. Maass 

-2-
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ColE:man v. Morgan Stanley 
2003 CA 005045 AI 
Order on Appointment of Comlllissions 

Copies furnished to: 

Joseph Ianno, Jr.� Esq. 
CARLTON FIELDS1 P.A. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach. Florida 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
SEAR.CY DENNEY SCAROLA BAltNHAR.T 

& Sem:.EY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

Jerold S. Solcwy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
K:uuct.A.ND & ELLIS lLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

CARLTON FIELDS-WPB 141005 
141008/008 
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JN THE CIRCUIT COURT OF TilE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PAIM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 Al 

v. Judge Elizabeth T. Maass · 

MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION TO COMPEL PRODUCTION OF 

DOCUMENTS RELATING TO SCOTT PAPER 

lgi 001/014 

Pursuant to Fla. R Civ. P. L380(a)(l), Plaintiff Coleman (Parent) Holdings Inc. ("CPW') 

respectfullyrequests that the Court direct Defendant Morgan Stanley & Co., Inc. ("Morgan Stanley") 

to produce documents relating to Scott Paper ComJ>jlJly_(Reguest NQ.J 8). In support of this motion, 

CPH states as follows: 

1. . Request No. 38 seeks "[a ]11 documents concerning the Scott Paper Company" from 

January 1, 1997 to the present. (See Exh. A.) Scott Paper is the company where Albert Dunlap was 

CEO prior to his tenure at Sunbeam Corporation ("Sunbeam"). As alleged in CPH's complaint, 

based in large part on his work at Scott Paper, Mr. Dunlap ''was viewed as a 'turnaround specialist' 

-that is, someone who could take a poorly perfomring company and significantly increase its value 

by 'turning arolind; its financial perfomianee.'; (See Exh. B ,f 17.) ·As the complaint also alleges, 
I . 

during the cour8e of Morgan Stanley's work for Sunbeam in 1998, Morgan Stanley created 

• promotional materials that touted Mr. Dunlap and his prior "'turnaround' accomplishments." See 

id. � 50. In fact, however, Mr. Dunlap's supposed "turnaround" of Scott Paper was a sham and he 

used many of the same fraudulent techniques - albeit mote egregiously - at Sunbeam. In 

requesting Morgan Stanley's Scott Paper documents, we are seeking relevant facts concerning the 

allegations in the complaint, including infonnation about whether Morgan Stanley doubted 

Mr. Dlinlap 's ''turnaround" of Scott Paper at the time Morgan Stanleywas trumpeting his credentials 

in the Sunbeam promotional materials. 
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2. Prior to working with Mr. Dunlap at Sunbeam, Morgan Stanley had experience with · 

and knowledge of Scott Paper's business. It is a matter of public record that during the 1990s -

including the April 1994 -December 1996 time period in which Mr. Dunlap was Scott Paper's CEO 

-. Morgan Stanley analysts were following Scott Paper's business closely. It also is a matter of 

public record that in early 1998, Morgan Stanley was hired to assist the parent company of Scott 

Paper (Kimberly-Clark) in finding a buyer for some of Scott Paper's business holdings. Jn short, 

Morgan Stanley must have documents concerning Mr. Dunlap's tenure at Scott Paper, and those 

documents would be relevant to test Morgan Stanley's claim that it knew nothing of Mr. Dunlap 's 

improper business methods and was as much the ''victim" of his fraud at Sunbeam as anyone else. 

3. Despite the obvious relevance of Morgan Stanley's Scott Paper documents, Morgan 

Stanley has objected on a number of boilerplate groUtids to producing them, and h$ "agreed" to 

produce documents only "to the extent that the documents relate to the Coleman Transaction or 

Sunbeam, and are also responsive to one of the other requests" of CPH. (See Exh. C if 38.) When 

given the opportunity to explain exactly what this objection means during the parties' meet-and­

confers, Morgan Stanley demurred. By limiting its production to documents that are "responsive to 

one of the other requests," however, it is clear that Morgan Stanley is saying in effect that it is not 

producing any documents that are responsive only to Request No. 38. 

4. Morgan Stanley has no legitimate basis for withholding any of the documents 

responsive to Request No. 38. Morgan Stanley has offered nothing but boilerplate objections such 

as that the document requests involved are "overbroad" or "unduly burdensome" or "not reasonably 

calculated to lead to the discovery of admissible evidence." As the Appellate Court has held, 

however, unsubstantiated objections like those are "patentlywithout merit'' and "constitute discovery 

abuse"(FirstHealthcareCorp. v.Hamilton, 740 So. 2d 1189, 1193 n.l (Fla.4th DCA 1999),review 

dismissed, 743 So. 2d 12 (Fla. 1999)): 

Each of these objections, stated baldly and without particulars, is patently without 
merit as the court found following the hearing on plaintiffs motion to compel. Such 
"stonewallingtactics," designed to delay making a timelyresponse to valid discovery 
requests� constitute discovery abuse and should not be condoned. 

-2-
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5. Counsel for CPR contacted counsel for Morgan Stanley in an attempt to resolve this 

discovery dispute without a hearing but was unable to do so. 

WHEREFORE, Plaintiff CPH respectfully requests that this Court direct Morgan Stanley to 

produce within IO days of the Court's order the documents responsive to Request No. 38 of CPH's 

first set of document requests. 

Dated: October 17, 2003 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
Oni(IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#983747 

Respectfully submitted, 

J Scaro1a . 
S ARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Pahn Beach Lakes Blvd. . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-3-
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IN THE CJRCUJT COURT OF THE FDiTEENTJI JUJ>ICIAL CIRCUIT 
IN AND FOJI. PALM 'SEA.CR COUNTY, Fl.OltmA 

) 
COUMAN (PARJ:Nn HOIDJNOS INC., ) 

) 
PJainCiff, ) 

) 
� ) 

) 
) 

MOR.GAN ST A.."JUY le CO., INC., ) 
) 

Defendant. ) 

CaseNo. CA 005045 AI 

OORSTHY H. WILKEN CLERK F CIRCUIT COURT · CIRCUIT CIVIL DIVISION 

MAY 0 9 2003 
COPY I ORIGf NAL 

PLt\INTIFf'S llRST REOUl:ST [OR·PRODU�ij5IXfhlfclJ§t'�Y"G 
Plainuff' Coltman (Parelit) Hbldinp. Inc. (''CPH'" or "Plaintiff'). by its arromeys 

Searcy Deaaey Scuola Bunhn & Shiplty P.A. and Jenner le Blodc. LLC, hereby serves its First 

Request for Prod\lctiGil of Documents upo.a Defendant Morgan SWlJey &: Co., lnc. ("Morgan 

Stanley"' or .. Defendlnt'1, and rct\Ues1S responses and the producrion or dacumenu at the office of 

Searey Denney Searol�.Bll'Dhart & Shipley P.A., �139 Palm Beach Lakes Blvd.. West Palm Beach, 

Florida, within the dine pr0Yided by Florida R.ule or Civil Procedure I .350(b). 

DEPINrtJONS 
J. '"ArbID'ltion.s"mtans AP2tal. DunJapapd Sunbnm Cozponriea- No. Jl J 60 

00088 99 (AAA); and Russell A. Kersh !Pd Sup'pt!m Comoratipn. No. 32 l 60 0009 i 99 (MA). 

l. "Coleman" meas the Coleman Company. Inc. or any of its prestnt and 

formar ofticen, direccors. employees. representatives. ascnts, and all oiher persons acti11g or 

pmpaitiq 10 act on its be&aJ£ 

@004/014 

EXHrBrr 

I A 
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31. All doc\lments cancemma the staterncnts cont.ained in the press releues 

issued by Sunbc1m oa �robitr2.J, l991, March 19, 1991, April J. 1998. May 9, 199S, June IS, · 

1.998. June lS.1998, June 30, 1'98, Octc>bcr2D, 1998, and No.Yembtt 12, 1�98. , 

34. All dacutnent5 concernms communications relatin1 to Sunbeam. Coleman. 

or CPH, includiq without limibtian internal communicidoas within Mor� Stanley or 

comm.uni.cations between or unona Morpn Stanley and Sunb.am; Skaddetl. Arpa, Slate. Meaper 

& .Flom W; Coopcn &. Lybrat1d LLP; Llama Compaay; Anhur Andetsm Ll.P; Said Verbinnen 

le: Co., Inc.; Hill &. ICnoYllii:ln. Inc.; The Colanan Company, Inc.; Credit SuiSlc fir'St Bostan; 

Colmitn ('Parent) HoldinaS Inc.; Ma� A Forbes Hold.iftgs, me.; Wichttll LiplOD. Rc>sen A 

Kaa; Davis PoUc 4 WardWoll; Cir any other ,person or company, aadlot any of their respective 

"· AlJ doc'Gmcnls cancamn& lhe Colemu TRDSadion. 

36. All doc:umeDti colicerziin8 the Subordinated Dtbanture Offering. 

37. All clocUmeau concunina Albin OUD1ap andlot Russell K.enb. 

31. AJJ �eots colitemin1 rhc Scou Paper Compaay. 

39. AU documents concerning Colcm&D or CPH. 

40. All doeumems concemin1 MacAndRwacl Forbes Holdinp, Inc. wirhrespect 

ta Sunbeam. Coleman, or CPR. 

41. All docummns concembig the e'f'ents md matters diat are rhe subject of tht 

Complaint filed Ibis acdon. 

42. Orgamzaucmal charts, memoranda, or similar docwnenu that describe tht 

business orpnintiollll svuemre and the adminiitracivc, management. and reporting structure of 

Morgan Sranley &om aad inc:Judiils January I, 1997 through md inclw:fing December J 1. 1998. 

-9· 

�005/014 
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' - - ··-... - - .. - -

'6. All privilege lop you prepared in 111y of the Utigations. the Arbitrations, or 

the SEC Administrative Ptoc:eedings with respect to dOCYmenU th&! you Withheld from production 

in response 10 �ny dotummt requaa. subpomas dlices 1ecum, or other process.· 

S7. All transcripts of and cXbibiu to any depositions, recorded mtemenrs, or 

a:ffida.vilS in COMec:tian with any of the LitigatiC>DSw the Arbittalions, or the SEC Administrative 

Ptoceedinp. 

58. All documents obtained by you or produCed to )'Oll by othet parties. third 

parties, or non-panics (whether voluntaily or in response co any docwnat requests. subpoenas 

duces uaun. or other proa:ss senocd by you or any orher party) conccmiJle Sunbeam. 

S9. AJi document requests, subpoena cluces teeum_ intetrogirories, requests fo:r 

admission, responses, or objectiom that you saved on, or received from, any party, third pany or 

nan--partyin In re Sunbeam Com., In;,, No. 01-40291 (A10) (Bania. S.Q.N.Y.1 and any adversaiy 

procttdinp tbc:RhL 

C50. All cramcripCS of any hearinp held in counection wirh the Litigations, the 

Arbilmions, or the SEC Adminisuarive Proceediqs. 

61. All affidavi15, declarations, or othcrtesrimonill statanents filed or subrnined 

. in conamion with any of the Litigations, die Aibicrarions. or die SEC Adminisririve Proceedinp. 

1erold S. Solgyy 
Ronald L. Mamer 
Rabal T. MarkOWski 
Deirdre JS. Connell 
1.!ZfNt!R le BLOCL UC 
One IBM Plaza, Suite 4400 
Chicago, lllinois 60611 
(312) 222-9350 

COLEMAN (PARENJ) HOLDINGS JNC. 

By:--=======--77 :1,. !]-. lt-rl. 
One of hi Attorileyl 

Jack Scarola 
Sl!McY DlnlNISY SCMOLA BAllNHAAT 

ti: Stun.a P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm-Beach. fioridl 33402·3626 
(551) 686-6300 

·12· 

---- · -·-- . . . . 

�006/014 
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IN THE CIRCUIT COURT OF THE FIFTEENm JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

�---·-· · - -·-······-····••••••••·· ··•X 

·2DDJ·CA 00 504 5 A I COLEMAN (PARENT) HOIDINGS INC., 

Plaintiff, Case No. --------
. 

v. JURY tRlAL DEMANDED 

MORGAN STANLEY & CO., INC., DOROTHY H. WIL....:i:. � 
CLERK OF CIRCUIT COL 

CIRCUIT CIVIL DIVISION 
Defendant. 

. ---- ---·--------------� ------·------ x 
MAY OB 2003 

COPY./ ORIGINAL RECEIVED FOR .FILJNr; COMPLAINT 

Plaintiff Coleman (P&Rnt) Holdings Inc. ('"CPH") alleges the following apinst 

Morgan Stanley & Co., Inc. ('"Motpn Stanley"): 

l!fADJRI OF THE ACTIQN 

I. This action arises &om Morsan Stanley's pirlicipation in a massive tiaud 

centered onFlorida-baSed SU!lbfam Corporation \Sunbeamj. Aa a direct result of that fraud, CPH 

was induced to accept 14.1 million shares of Sunbeam stock when CPll sold its a2% interest in The 
. • 

Coleman Company, Inc. (""Coleman") to Sunbeam on March JO, 1998. Morpn. Stanley 

misrepresaa� Smibea�·s fimllcial condition and wisted Sunbeam's CEO, Alba1 Dunlap, in 

concealing SllDbeam's true financial condition so that Sunbeam could complete the purchase of 

Coleman OD March JO, 1998. 

2. In April 1997, Morgan Stanley began servins as Sunbeam's investment 

banker. Morgan Stanley originally attempted to find someone to buy Sunbeam. When Morgan 

Stanley was unable to find a buyer, Morpa Stanley developed a strategy for Sunbeam i:o use ilS 

EXHIBIT 

I ll 

\ 
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16. Sunbeam's disappointing earnings caused its stock price to plummet During 

199S, the price at which Sunbeam's stock ttaded fell 4()0/o, &om a high of S25-l/2. liJ 1996, 

Sunbeam's stock price continued to decline until it reached a low of $12-l/4 in July. 

B. Sunbeam Bires A New Mana1emeat Team (July 1996). 

17. On July 18, 1996, Sunbeam's boald of directors hired Albert Dunlap as 

Sunbeam's new ChiefExecutive Officer. Based upon brief tennsas Chief'Exeeutive Officer of other 

publicly traded Q)mpanies, including Scott Paper Company ("Scott Papef1, Dunlap was viewed as 

a "turnaround $pccialist" - that is, someone who c:Ould take a poarly performing company aud 

significantly increase its value by .. turDing around;. its financial petformancc. · Bceause Dunlap 

touted the benefits from firing large numbers ofemplo� and closing J.arge numbers ofplmm, 

Dunlap became widely known as "'Chainsaw Al." Dunlap lived in Boca Raton, Florida. and one·of 

his first tasks at Sunbeam was to consolidate tbe company•s six headquartcn mm one ICMflted in 

Delray Beach, Florida. 

18. Immediately afterjoinilla Sunbeam, Dunlap biltd iCash as Sunbeam's Chief 

financial Officer. Kersh .bad reamed wich Dunlap for over 15 yeits, scrring as • senior execurive 

with Dunlap at other companies, includmg Scott Paper. Dunlap aJao brought ia several other hand· 

picked executives to make up his senior manaaanent 1e8m. 

. 19: Duollpandhis K'Diormanagemmt team emeted into employmencagreemens 

with Sunbeam. Under those agrccmenis, Dunlap and his senior management team stood to mate 

teas of milliollS of dollars if they were able to boost S-11Dbeam 's apparent value and tbea sell 

Sunbeam to another company at a premium. 
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J. 
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Morgan Stanley Ser'Ves As The Underwriter For Sunbeam's 5750 Million 
Convertible Debenture Offering (March 1998). 

47. Dunlap knew that Sunbeam needed to raise funds to pay the cash ponion of 

the acquisition consideration. Dunlap also knew that Sunbeam needed cash to purchase two other 

smaller companies in addition to Colelnan. Morgan Stanley recommended that Sunbeam raise funds 

through a SSOO million offering of convertible subordinated debentures. To assure the offering's 

success, Morgan Stanley Jent its name to the offering. Indeed, Morgan Stanley agreed to serve as 

the sole Uliderwriter for the offering. 

48. The money raised from the sale of the debentwes was used by Suntieam to 

complete the acquisition of Coleman. 

49. Unbeknownst to CPH or the public, Sunbeam's fust qwuter 1998 sales were 

a small fraction of the fioi.ncial oommuD.ity's expectations for the. quarter. If Dwilap could. 

consolidate Sunbeam's sales with Coleman's sales, Dunlap knew that lie could obscure Sunbeam's 

actual first quarter sales. As a result, Dunlap was especially anxious to complete the acquisition of 

Coleman before Sunbeam announced its first quarter 1998 sales. Indeed, the success of the scheme 

depended upon Sunbeam's ability IO complete the Coleman acquisition before Sunbeam's first 

quarter results were announced. To satisfy Dunlap's objectives, Motgan Stanley moved up the 

launch date of the offering. 

SO. The debentures were marketed to investors ata series of'"road show" meetings 

and conference calls arranged by Morgan Stanley. Morgan Stanley prepared and distributed a 

memorandum for its silles force to use in marlcetingthe debentures to investors. MorganStanleyalso 

developed the script for Dunlap and Kersh to deliver during the road show. In those materials, 

-16-
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) 

Morgan Stanley misrepresented Sunbeam's fmancial performance and emphasized Dunlap's 

purported "turnaround" accomplishments. 

5 l. Morgan Stanley launched the debenture offering With a research analyst 

presentation Eo the Morgan Stanley sales force. As'part of Morgan Stanley's growing relationship 

with SWlbcam, one of Morgan Stanley's top-rated research analysts planned to initiate equity 

coverage of Sunbeam. That Morgan StanJey analyst had modeled values for Sunbeam's acquisition 

of Coleman that were higher than even S'!f1beam's management had predicted. 

S2. Although Morgan Stanley initially planned to sell $500 million worth of 

debentwes, ,Morgan Stanley's efforts were so successful that the size of the offering was increased 

to $750 million on March 19, 1998-the day of the last road show. The debenhlrcs were sold to 

investors nationwide, including investors based in Florida. 

K.. Morgan Stanley Is Told That Sunbeam'• Flnt Quarter Sales Are Down 
Dramatically (March 17-18, 1998). 

SJ. · As Sunbeam's investment banker and the sole widerwriter for the debenture 

offering. Morgan StanJey had a duty to investigate Sunbeam's fioances and bu.sine" operations. As 

a matter of law, that duty included an obligation to verify managanent's claims about Swbeam's 

finances and business. Morgan Stanley, which bad been working �cl-in-band with Swibeam for 

almost a year and bad traveled to Sunbeam's Florida offices, repeatedly asserted that it had satisfied 

that duty. 

54. Strong, who was one of the senior Morgan Stanley invesbnent banken 

involved, has admitted in sworn testimony that be may have had more than I 00 telephone 

conversations with Dunlap and Kersh (whose offices were in Sunbeam's Delray Beach headquarters) 

-17-
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A. Compensatory damages to be determined at trial in an amount in excess of 

S48S million: 

a: An award of costs and �penscs incuned in this action, including rusonable 

attorneys' and expens' fees and expenses; and 

C. ADY further relief as the Court may deem just and proper in light of all the 

circumstaDccs of the case. 

D. · CPH expressly reserVcs the right to seek leave to amend it.I co1,11plaint 

punuantto Fla. StaL § 768. 72 to assert claims forpliiiidve damages in excess 

oC$1.5 billion as allowed by Jaw. 

JURXDEl\fAN)) 
Plaintiff demands a trial, by jury on all claims. 

Dated: May 8, 2003 

John Searola 
SEAR.CY DENNEY ScAllOLA 

BARNHAaT & SHIJiLIY P.A. 
2139 PaJm Beach Lakes Blvd. 

' West Palm Beach, Florida 33-t09 
(561) 686-6300 

Jerold $. SOlcWY 
,.. 

Ronald L Manner 
Robert T. Markowsti 
Deirdre B. Connell 
JENNER. & BLoclC, LLC 
One mM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

l' 

-30.. 
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IN THE CIRCUIT COURT OF THE 
FIFTBBNTlf JUDICIAL CJRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

"CASB NO: 03 CA·00504S AI 

COLEMAN (PARENT) HOLDINGS, INC.; 

Pl� 

v. 

MORGAN STANLEY & CO., INC.; 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED,S SECOND SuPPLEMENTAL 
OBJEC'.l'IONS TO COLEMAN (PARENT) HOLDINGS, INC. FIRST REQUF.8T FOR 

PRODUCTION o"F :i>oCuMENTS 

PursuaJit to Rules 1.280 and ·1.350 of the Florida R�les of Civil Procedure, 

def� Morgan. Stanley & Co. Incorporated ("MS & CO.'') hereby intmposes the foll�wing 

second supplemental objections to plaintiff Coleman (Parent) Hol�, Inc. 's ("CPHj First 

Request for Production of Documents ("Request for Production"). 

GENgAL OBJECTIONS 

The following· general objectiom apply to all specifications of CPH�s Request for 

Production. Each General Objection is hereby inccnporated in tho response to each specific 

request as if fully set forth therein: 
. ' · 1. MS & Co. objects to the en.tire Request for Production as over broad and unduly ·� 

burdensome. CPH has requested the production of impcrmissibly broad categ0ries of documents 

that, if read litexally and in combination with the equally overbroad Definitions, would RqUin: 

MS & Co. to collect, review and produce potentially hundreds of thousands of pages of 

1 EXHIBIT 

I 

�012/014 
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DOCUMENTREQUEsT NO. 38 

All documents concerning the Scott Paper Company. 

MS & Co. 's Objections: 

MS & Co. objects to this request as vague. ambigilous. overly broad. and unduly 

unduly bmdc:osoine. Further, MS & Co. objects to this request in that it is whoJly iaelevant to 

the instant litigation and is not reasonably calculated to lead to the discovecy of admissible 

evidence. The Sc0U Paper Company is not party to this action. MS & Co. Will produce 

documems, located after a good &ith search for documents ii1 its possession, custody, or c0ntrol, 

responsive to this iequest,, to the ex.tent that the documents relate to the Coleman Transaction or 

Sunbeam, and are also responsive to one of the other requesu. 

AU documents concerning Coleman or CPH. 

MS & Co.'s Obiectiogs: 

MS & Co. objects to this Rqucst to the extent it seeks docwncnts which MS & 

Co. bas previously produced in response to subpoenas in related legal p:roccedings. ·and which 

MS & Co. has previously agteed to make available to CPH. In addition, MS & Co. objeets to 

this request because it is duplicative of other dDCUlllCllt requeSts. including. but not limited to 

Request Nos. 4, 8. 12. l S, 16, 34, 3S, 40, 49 al1d SO. Requiring MS & Co. to produce all 

docmnents "concerning Coleman or CPH. .. with no further specification or identification of 
' 

requested· documents would impose an unreasonable and undue burden on MS & �- It is 

unreasonable to so broadly tailor a request so as to encompass absolutely every docwnent 

pertaining to Coleman or CPH. Subject to and without waiving its general and specific 

objc.ctions, MS & Co. will produce non-privileged documents, located after a good-faith search 

28 
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Dated: August 12, 2003 

. . .. ·-···- · ---

40 

Jdseph lamlo, Jr. (FL Bar# 655351) 
CARLTON FIEU>S 
222 Lake Vie\V Avenue - Suite 1400 
WestPa1mBeach,FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 6S9-7368 

°1t.MA\-a.� 
Thomas D. Yannucci, P.C 
Thomu A Claro 
Larissa. Paulc-Carres 
Klltb.tyn I>eBom 
.KIRKLAND &·ELLIS 
6SS ts"' Street. N.W. 12th Floor 
Washington. i>.c. 2000s 
Telephone: (202) s19.sooo 
Facsimile: {202) 879-S200 

Attorneys for Defendant 
Morgan Stanley & Co. Incorporated 

�014/014 
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#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

October 23, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
PRODUTION OF DOCUMENTS RELATING TO SCOTT PAPER 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-003878



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Counsel on the attached list, this 1111"'-day of �2003. 

JACK 
Flo· 
S y Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT)"HOLDINGS, INC., ) · , - ·· ,._ 

) 
Plaintiff, ) Case No.': 2003 CA 005045. AI 

) 
v. ) Judge Elizabeth T. Maass 

) 
MORGAN STANLEY & CO., INC., ) 

) 
Defendant. ) 

) ����������������-

ORDER ON APPOINTMENT OF COMMISSIONS 

This cause came before the Court on Plaintiffs Motion to Appoint Commissions so 

that it can subpoena for depositions and documents witnesses in other jurisdictions.· After reviewing 

the pleadings, and otherwise being advised in the premises it is ORDERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

following witnesses: 

Custodian of Records 
LLAMA COMP ANY 

16 West Colt Square Drive 
Fayetteville, Arkansas 72703-2813 

• Custodian of Records 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
Four Times Square 
New York, New York 10036 

DEIDRA DENDANTO 

335 Glendale Avenue, N.E. 
Atlanta, Georgia 30307 

16div-003881



The following commissions are appointed for the purposes of obtaining depositions 

and documents from the above listed witnesses, and other witnesses whose discovery is sought in 

the commissions' jurisdictions: 

Kathy Bates 
AFFORDABLE lNVESTIGA TIO NS 

44 Hidden Valley Drive 
Conway, Arkansas 72034 

or any other person duly authorized by her and able to administer oaths pursuant to the laws of 
Arkansas. 

Jay Strongwater 
STRONGW ATER & As SOCIA TES, LLC 
1360 Peachtree Street, N.E. 
Suite 930 

Atlanta, Georgia 30309 

or any other person duly authorized by him and able to administer oaths pursuant to the laws of 
Georgia. 

Michael I. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER LLP 
3 80 Madison A venue 
New York, New York 10017 

or any person duly authorized by him and able to administer oaths�ursu t to the laws of New York. �r.:. Or� 0.� M �""� � � Q Ci;;��'S� 
� \\c;.� \,,\)� )'-l:>vt 6,.� o-..(�l\A,:;t.) 'N. aA;\ 1e � ._e(°"\ \:. 

Done and Ordered in Pal::O '1%ach County, Florida this �y of OU-. , 2003. 

-ff �o� 1'o&Vv\.��� 
. ----; / 

r{) tf�5 � � �\ c-----{2L_��,,.._,<�----
c>� ��� -\°-::-1' Vlt'-) • 

Circuit Court Judge Elizabeth T. Maass 

-2-

16div-003882



Coleman v. Morgan Stanley 
2003 CA 005045 AI 
Order on Appointment of Commissions 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview A venue 

Suite 1400 

West Palm Beach, Florida 33401 

(561) 659-7070 

(561) 659-7368 (fax) 

John Scarola, Esq. 

SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 

(561) 686-6300 

(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 

JENNER &BLOCK, LLC 

One IBM Plaza 

Chicago, Illinois 60611 

(312) 222-9350 

(312) 527-0484 (fax.) 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Brett H. McGurk 

KIRKLAND & ELLIS LLP 

655 Fifteenth Street, N.W. 

Suite 1200 

Washington, D.C. 20005 

(202) 879-5000 

(202) 879-5200 (fax) 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthosue 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

October 21 , 2003 

Re: Coleman (Parent) Holdings Co. v. Morgan Stanley & Co. 
Case No. 2003 CA 5045 Al 

Dear Judge Maass: 

MIAMI 
ORLANDO 

ST. P ETERSBURG 
TALLAHASSEE 

TAMPA 

WEST PAIM BEACH 

Esperante 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florida 33401-6149 

P,O. Box 150 

West Palm Beach, Florida 33402-0150 

561.659.7070 

561.659 .7368 fax 

www.carltonlields.com 
E-MAIL: jionno@carltonfields.com 

VIA HAND DELIVERY 

. Enclosed please find a courtesy copy of Defendant's Motion for Issuance of Commissions 
and proposed Agreed Order Appointing Commissioners and Commissions. Attorney Jack 
Scarola has no objection to the entry of the proposed agreed order. If the proposed Agreed 
Order Appointing Commissioners and Commissions meets with your approval, kindly execute 
same and provide confirmed copies to counsel of record. 

Thank you for your assistance in this matter. 

/jed 

Enclosures 

cc: Jack Scarola (w/encl.) 
Jerold Solovy (w/encl.) 
Thomas Clare (w/encl.) 

WPB#56675 l .5 

Sincerely, 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR ISSUANCE OF COMMISSIONS 

Morgan Stanley & Co. Incorporated ("MS & Co.") files its Motion for 

Issuance of Commissions and states: 

1. MS & Co. needs to depose and obtain documents concerning this case from the 

following witnesses residing in New York: 

WPB#570786. I 

Records Custodian 
Credit Suisse First Boston 
Eleven Madison A venue 
New York, New York 10010 

Records Custodian 
Wachtell Lipton Rosen & Katz 
51 West 52nd Street 
New York, New York 10019 

The commissions that MS & Co. seeks to have appointed are: · 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Spherion Deposition Services 

1 
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545 5th A venue 
New York , New York 10017 

or any person duly authorized by it and able to administer oaths pursuant to the laws of New 

York. 

2. MS & Co. requests that this Court issue commissions appointing commissioners in 

New York to take the testimony of the above witness under oath and on oral examination in 

accordance with Fla. R. Civ. P. 1.300 and 1.310 and Florida Statutes§ 92.251. 

3. Attached as Exhibit "A" is the proposed commission to commissioners in New York 

authorizing them to take the deposition of the witnesses identified above. 

WHEREFORE, MS & Co. respectfully requests that this Court issue the commissions in 

form attached as Exhibit "A." 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
. . 

�;&_!" e-mail and facsimile to all counsel of record on the attached service list on thi�ay of 

October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS, LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

WPB#570786. I 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

@carltonfields.com 

2 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

. BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#570786. I 3 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA . 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

. AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

deposition of and obtain documents from the following witnesses who reside in New York with 

knowledge of facts relevant to this case: 

Records Custodian 
Credit Suisse First Boston 
Eleven Madison A venue 
New York,·NY 10010 

Records Custodian 
Wachtel!; Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

2. You are hereby appointed as commissioners to take the testimony (and obtain the 

requested documentation) of the above witnesses and other witnesses whose discovery is sought 

EXHIBIT 

WPB#570788. I 1 
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in the commissions' jurisdiction under oath and on oral examination in accordance with the 

applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Spherion Deposition Services 
545 5th :A venue 
New York , New York 10017 

or any person able to administer oaths pursuant to the laws of New York duly authorized by him. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of October, 2003. 

Copies furnished to: 

Elizabeth T. Maass · 

Circuit Court Judge 

Joseph Ianno, Jr., Esq., CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, West Palm 
Beach, FL 33401 

John Scarola, Esq., SEARCY, DENNEY, SCAROLA, BARNHARDT & SHIPLEY, P.A., 2139 
Palm Beach L�es Blvd., West Palm Beach, FL 33409 

Thomas A. Clare, Esq., KJRKLAND & ELLIS LLP, 655 15th Street, N.W. - Suite 1200, 
Washington, D.C. 20005 

Jerold S. Solovy, Esq., JENNER & BLOCK, LLC, One IBM Plaza, Suite 4400, Chicago, Illinois 
60611 

WPB#570788. I 2 
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, 
IN THE ClRCUIT COURT OF THE 
FIFTEENTH JUDICIAL ClRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to talce the 

deposition of and obtain documents from the following witnesses who reside in New York with 

knowledge of facts relevant to this case: 

Records Custodian 
Credit Suisse First Boston 
Eleven Madison A venue 
New York, NY 10010 

Records Custodian 
Wachtell, Lip ton, Rosen & Katz 
51 West 52n Street 
New York, NY .10019 

2. You are hereby appointed as commissioners to take the testimony (and obtain the 

requested documentation) of the above witnesses and other witnesses whose discovery is sought 

WPB#570788. I 1 
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in the commissions' jurisdiction under oath and on oral examination in accordance with the 

applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Spherion Deposition Services 
545 5th A venue 
New York , New York 10017 

or any person able to administer oaths pursuant to the laws of New Yark duly authorized by him. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of October, 2003. 

Copies furnished to: 

Elizabeth T. Maass · 

Circuit Court Judge 

Joseph Ianno, Jr., Esq., CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, West Palm 
Beach, FL 33401 

John Scarola, Esq., SEARCY, DENNEY, SCAROLA, BARNHARDT & SHIPLEY, P.A., 2139 
Palm Beach Lakes Blvd., West Palm Beach, FL 33409 

Thomas A. Clare, Esq., KIRKLAND & ELLIS LLP, 655 15th Street, N.W. - Suite 1200, 
Washington, D.C. 20005 

Jerold S. Solovy, Esq., JENNER & BLOCK, LLC, One IBM Plaza, Suite 4400, Chicago, Illinois 
60611 

. 

WPB#570788. I 2 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., ,--:'.) 
C) 
_.; 

Plaintiff, 

v. 

r-,) . 
['.J ' 

-- ' 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Iricorporated ("MS & Co.") desires to take the 

deposition of and obtain documents from the following witnesses who reside in New York with 

knowledge of facts relevant to this case: 

Records Custodia.'1 
Credit Suisse First Boston 
Eleven Madison Avenue 
New York, NY 10010 

Records Custodian 
Wachtell, Lipton, Rosen & Katz · 

51 West 52n Street 
New York, NY 10019 

' /- ·  . . 

2. You are hereby appointed as commissioners to take th<;: testiinony {cmd obtain.thy 

oequest,ed documentation) of the above witnesses and other witnesses �h�se! clis�Overy is sought 

\''v0\._/ WPB#570J8�.l'. 1 
/ 

\., ... ___ ... / 
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in the commissions' jurisdiction under oath and on oral examination in accordance with the 

applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Spherion Deposition Services 
545 5th A venue 
New York , New York 10017 

or any person able to administer oaths pursuant to the laws of New York duly authorized by him. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

thisdtr'd"ay of October, 2003. 

Copies furnished to: 

Elizabeth T. Maass 
Circuit Court Judge 

Joseph Ianno, Jr., Esq., CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, West Palm 
Beach, FL 33401 

John Scarola, Esq., SEARCY, DENNEY, SCAROLA, BARNHARDT & SHIPLEY, P.A., 2139 
Palm Beach Lakes Blvd., West Palm Beach, FL 33409 

Thomas A. Clare, Esq., KIRKLAND & ELLIS LLP, 655 15th Street, N.W. - Suite 1200, 
Washington, D.C. 20005 

Jerold S. Solovy, Esq., JENNER & BLOCK, LLC, One IBM Plaza, Suite 4400, Chicago, Illinois 
60611 

WPB#570788.1 2 CHARLTON BOWONTHAMACHAKR� 
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10/22/2003 14:32 FAX � 001/003 

#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COlJNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

RE-NOTICE OF HEARING 

(Cancels hearing previously set for 10/23/03) 

YOU ARE HEREBY NOTIFIED that the undersigned has calle:d up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

October 27, 2003 

8:45 a.rn. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
PRODUTION OF DOCUMENTS RELATING TO SCOTT PAPER 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-003894



10/22/2003 14:33 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Counsel on the attached list, this J-Z day of_ O<!:f-, , 2003. 

/ 

JACK AROLA 

enney Scarola 
art & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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10/22/2003 14:33 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 
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OCT-27-2003 17:59 JENNER AND BLOCK,LLC 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 23, 2003 

Thomas A. Clare 
Kirkland & Ellis, LLP 

Joseph Ianno, Jr. 
Carlton Fields P.A. 

Elizabeth Abbene Coleman 
312 923-2659 

013459 

312 527 0484 P.01/05 

JENNER&BLOCK 

jenner&Block, LLC Chicago 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
www.jenner.com 

Dallas 
Washington, DC 

Fax: 
Voice: 

Fax: 
Voice: 

202-879-5200 

202-879-5000 

561-659-7368 

561-659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader ofthis message is not the intended 
recipient. or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: 
Please see attached. 

Total number of pages including this cover sheet: 5 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Jacqueline Oreamuno 

Time Sent: 51{"9 
SentBy: fr� 
Extension: 6,J/,9 
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OCT-27-2003 17:59 

October 27, 2003 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 

JENNER AND BLOCK,LLC 

655 Fifteenth Street, N.W., Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

312 527 0484 P.02/05 

JENNER&BLOCK 

Jenner&: Block, u.c 

One rBM Plaza 
Chicago, lL 60611·76o3 
Tel 312 222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

On October 2, 2003, we noticed a series of depositions, including four present or former Morgan 
Stanley employees. In response to the notice of deposition, you advised us that all requests for 
depositions of current and former Morgan Stanley employees should go through you. (T. Clare 

to M. Brody letter, October 10, 2003.) We requested that you provide us with dates for the 
depositions of the Morgan Stanley witnesses. (M. Brody to T. Clare letter, October 13, 2003.) 

· 

Weeks have come and gone, but you have still not scheduled a single deposition of a Morgari 
Stanley witness. Moreover, our most recent letter on the subject, which called for a response on 
or before October 24, 2003, has gone unanswered. (M. Brody to T. Clare letter, October 21, 
2003.) Despite your promise to reschedule these depositions, we are no closer to scheduling the 
depositions of Morgan Stanley witnesses than we were on October 2, 2003. 

We have attempted to reach reasonable accommodations with you as to the dates for the 
depositions of Morgan Stanley witnesses. You have been unwilling to schedule any depositions. 
I enclose an amended notice for the depositions of Messrs. Savarie, Chang, and Strong. Mr. 
Smith was noticed originally for November 5, 2003. Having received no alternative dates from 
you, we intend to go forward with Mr. Smith's deposition on that date. If you are unable to go 
forward on the date originally noticed for Mr. Smith or the remaining dates identified in the 
attached notice, we insist that you provide reasonable alternative dates by November 3, 2003 so 
that all of these depositions may be completed in the month of November. Otherwise, you will 
need to seek relief from the Court. 

Very truly yours, 

'�1. 
Michael T. Brody 

MTB:cjg 
cc: Joseph lanno, Esq. (by facsimile) 

John Scarola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. 
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OCT-27-2003 17:59 JENNER AND BLOCK,LLC 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

312 527 0484 P.03/05 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Tho.mas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 

Andrew Savarie November 13, 2003 at 9:30 a.m. JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 

Tyrone Chang November 17, 2003 at _9:30 a.m. SHAPIRO MITCHELL FORMAN ALLEN 

& MILLERLLP 
380 Madison Avenue 
New York, New York 10017 

William Strong November 20, 2003 at 9:30 a.m. JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 

16div-003902



OCT-27-2003 17:59 JENNER AND BLOCK,LLC 312 527 0484 P.04/05 

The depositions will be recorded by videotape and stenographic means. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until completed. 

The videotape operator will be Esquire Deposition Services at the following locations: (1) 
155 N. Wacker Drive, Chicago, IL 60606 for the depositions proceeding in Illinois; and (2) 216 E. 
45•h Street, New York, NY 10017 for the depositions proceeding in New York. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served 
by facsimile and mail to all counsel on the attached Service List, this 27th day of October, 2003. 

Dated: October 27, 2003 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 

. JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

r, fl nl 
By: � . 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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OCT-27-2003 18:00 JENNER AND BLOCK,LLC 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Depositions 
October 27, 2003 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 1012103 I :8 PM 

SERVICE LIST 

-3-

312 527 0484 P.05/05 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I --------------

IN THE CiRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI . 

ORDER ON COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS RELATING TO SCOTT PAPER 

THIS CAUSE having come to be considered upon the Coleman (Parent) Holdings Inc.'s 

Motion to Compel Production of Documents Relating to Scott Paper, and the Court having 

reviewed the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED: 

G�W,;,..... � :YoJ\tA'ef �� �� � � '°-��. \ � \Y \kqoar l#") 
�t�JM_ct\-"b \Jou� �s\� �� � ��wut\ °"' �f1� 

(!, \,. 1't Su,\\ �� � � 4 ""°"!--< J ��� � (9-(lpl'cl°\VV\ ��Lw._._ol 
() � ��,\.'\'"\llr,o---tA . .  \\()a)(/.�:)� �\Q. \"" v-\a..V" . DONE AND ORDERED at West Palm Beach, County, Florida, this d hay of . 

{)GA. , 2003. 

)t"��� � cor�')cJJ. 
t;\e--s wj\.\.... l1 c; [p'U ' L.c.c�\ P1 
� ro�<;llt-- "Ill �"?.t "° <;,o 

\�� w'..<!l\- 5\J �· ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
S�ite140o·· 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Box 3626 
West Palm Beach, FL 33402-3626 
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111 WEST PALI! BEA.Cl! OFFICE; 0 TALLAHASSEE OfFICE: 

2139 PALM BEACH LAKES BLllD. 
WEST PALM BEACH, FLORIDA 33409 
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1-888-549-7011 
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(561) 686-6300 
1-800-780-8607 
FAX: (561) 478-0754 

ATTORNEYS AT LAW; 

ROSALYN SIA BAKER 
F. GREGOf\V BARNHART" 

LANCE BLOCK" 
EARL l. DENNEY, JR." 

SEAN C. DOMNICK' 
JAMES W. GUSTAFSON, JR. 

DAI/ID K. KEl.lEY, JR.' 
WILLIAM 8. KING 

DARRYL L LEWIS" 
WILLIAM A. NORTON' 

DAVID J. SALES" 
JOHN SCAROl.A" 

CHRISTIAlll D. SEARCY' 
HARRY A. SHEVIN 

JOHN A. SHIPLEY Ill' 
CHRISTOPHER K. SPEED' 

KAREN E. TERRY 
C. CALI/IN WARRINER 111' 

. DAI/ID J. WHITE• 

"SHAREHOLDERS 

PARALEGALS: 

Vl\/IAN AYAH-TEJEDA 
LAURIE J. BRIGGS 

DEANE L CADY 
DANIEL J. CALLOWAV 

EMILIO DIAMANTIS 
DAI/ID W. GILMORE 

TED E. KULESA 
JAMES PETER LO\/E 

CHRISTOPHER J. PILATO 
ROBERT W. PITCHER 
WILLIAM H. SEABOLD 

-KATHLEEN SIMOlll 
STEVE M. SMITH 

WALTER A. STEIN 
BRIAN P. SULLIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORll 

October 29, 2003 

Hon. Elizabeth T. Maass. 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No. 2003 CA 005045 AI 
Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes, etal. 
Case No. 2003 CA 005165 AI 
Matter No.: 029986-230580 

Dear Judge Maass: 

Enclosed please find an original and four copies of two proposed Agreed Orders 
Permitting Foreign Attorneys to Appear in the above-styled matters, together with 
courtesy copies of the motions. We have obtained the verbal agreement from defense 
counsel, Joe Ianno, Esq. to the submission of these Agreed Orders. 

If same meet with your approval, we ask that your Honor sign same, returning 
conformed copies t9 all counsel in the envelopes provided. 

cc: Joseph Ianno, Esq. (Via Fax) 
Thomas A. Clare, Esq. (Via Fax) 
Jenner & Block, LLC (Via Fax) 

WWW.SEARCYLAW.COM 16div-003907
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH nIDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

AGREED ORDER PERMITTING FOREIGN ATI'ORNEYS TO APPEAR 

141002/005 

THIS CAUSE having come to be considered upon the Plaintiff, Coleman (Parent) 

Holdings Inc.'s Motion to Permit Foreign Attorneys to Appear, and the Court having reviewed 

the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED that Clark C. Johnson of Jenner & Block, LLC is admitted 

Pro Hae Vice in the above-styled matter on behalf of the Plaintiff. 

DONE AND ORDERED at West Palm Beach, County, Florida, this day of 
---

--------·' 2003. 

ELIZABETH T. MAASS 
CIRCIBT COURT ruDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman v. Morgan Stanley 
Case No.: 2003 CA 005045 AI 

Order Permitting Foreign Attys to Appear 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 3 3402 

2 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been�set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

November 6, 2003 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 lB 
205 North Dixie Highway 

West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant's Motion to Compel Plaintiff to Produce 
Settlement Agreement with Arthur Andersen 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve 
the issues contained in the foregoing motions or matters will be made with 
opposing counsel prior to hearing on these matters on the Court's Motion 
Calendar. 

WPB#571076.l 

16div-003910



Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 2 

If you are a person with a disability who needs any accommodation in order to 
participate in this proceeding, you are entitled, at no costs to you, to the provision of 
certain assistance. Please contact the ADA Coordinator in the Administrative 
Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, 
Room 5.2500, West Palm Beach, Florida 33401 ; telephone number (561 ) 355-2431 
within two (2) working days of your receipt of this notice; if you are hearing or 
voice impaired, call 1 -800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumishe� � 

U.S. Mail, e-mail and facsimile to all counsel ofrecord on the attached service list on this� 
day of October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Pauk-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 1 5th Street, N.W. - Suite 1 200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#57 l 07 6.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beath, FL 33401 
Telephone: (561 ) 659-7070 
Facsimile: (561 ) 659-7368 
e-mail: jia o@carltonfields.com 

16div-003911



Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
21 39 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 6061 1 

WPB#571076.l 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Inc., by and through its undersigned counsel, hereby 

gives notice that Morgan Stanley & Co. Inc.'s Opposition fo 'Coleman (Parent) Holdings, Inc.'s 

Motion to Compel concerning E-Mails was filed under seal this 4th day of November, 2003. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

e-mail and Federal Express to all counsel of record on the attached service list on this�ay 

of November, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., l21h Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 

MORGAN STANLEY & Co., INC. 

WPB#571261.l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: � // 
� r 
Florida Bar No: 655351 

16div-003913



CONFIDENTIAL 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#571261.I 3 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, INC., ) 

) 
Plaintiff, ) 

) 
� ) 

) 
MORGAN STANLEY & CO., INC., ) 

)· 
Defendant. ) 
�������������� ) 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth T. Maass 

ORDER ON APPOINTMENT OF COMMISSIONS 

This cause came before the Court on Plaintiffs Motion to Appoint Commissions so 

that it can subpoena for depositions and documents witnesses in other jurisdictions. After reviewing 

the pleadings, and otherwise being advised in the premises it is ORDERED Al\ TI ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

following witnesses: 

• Andrew B. Savarie 
1136 Ash St. 
Winnetka, IL 60093-2104 

• R. Bram Smith 
Bear, Stearns & Co. Inc. 
245 Park Avenue 
New York, NY 10167 

Alexandre J. Fuchs 
2 Fifth Avenue, #UK 
New York, NY 10011 

16div-003915
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Robert W. Kitts 
Thomas Weisel Partners 
Lever House 
390·Park Avenue, 17th Floor 
New York, NY 10022 

T. Chang 
I 0990 Rochester Ave., Apt. 307 
Los Angeles, CA 90024-6281 

141003/009 

The following commissions are appointed for the purposes of obtaining depositions 

and docU.ments from the above listed witnesses, and other witnesses whose discovery is sought in 

the commissions' jurisdictions: 

Jerold S. Solovy 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 
(312) 222-9350 

or any person duly authorized by him and able to administer oaths pursuant to the laws of Illinois. 

Michael I. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER LLP 
380 Madison Avenue 
New York, New York 10017 

or any person duly authorized by him and able to administer oaths pursuant to the laws ofNew York. 

-2-
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Marc M. Seltzer 
Susman Godfrey L.L.P. 
1880 Century Park East 
Suite 950 
Los Angeles, California 90067 
(310) 789-3102 

141004/009 

or any person duly authorized by him and able to administer oaths pursuant to the laws of California 

Done and Ordered in Palm Beach County, Florida this_ day of ___ ____, 2003. 

Coleman v. Morgan Stanley 
2003 CA 005045 AI 
Order on Appointment of Commissions 

Copies "furnished to: 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A_. 
222 Lakeview· Avenue 
Suite 1400 
West Palm Beach, Florida 33401 
(561) 659-7070 
(56 1) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

Circuit Court Judge Elizabeth T. Maass 

16div-003917
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Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

999134 

� 005/009 

-4-
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IN THE CffiCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN. (PARENT) HOLDINGS, INC., ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
MORGAN STANLEY & CO., INC., ) 

) 
Defendant. ) 

) 
���������������� 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth T. Maass 

PLAINTIFF'S MOTION TO APPOINT COMMISSIONS 

Plaintiff Coleman (Parent) Holdings, Inc. ("CPH"), pursuant: to Florida Statutes 

§ 92.251, files this Motion to Appoint Commissions so that it can subpoena for depositions and 

documents witnesses in other jurisdictions. CPH states as follows: 

CPH requests that this Court appoint commissions so that it may subpoena the 

following witnesses: 

• Andrew B. Savarie 
1136 Ash St. 
Winnetka, IL 60093-2104 

• R. Bram Smith 
Bear, Stearns & Co. Inc. 
245 Park A venue 
New York, NY 10167 

• Alexandre J. Fuchs 
2 Fifth Avenue, #1 IK 
New York, NY 100 11 

• Robert W. Kitts 
Thomas Weisel Partners 
Lever House 
390 Park Avenue, 17th Floor 
New York, NY 10022 

141006/009 
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T. Chang 
10990 Rochester Ave., Apt. 307 
Los Angeles, CA 90024-6281 

� 007 /009 

CPH seeks to have the following commissions appointed for this purpose of obtaining 

documents and depositions from the above-listed witnesses: 

Jerold S. Solovy 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, II 60611 
(312) 222-9350 

or any person duly authorized by him and able to administer oaths pursuant to the laws .of Illinois. 

Michael I. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER LLP 
380 Madison Avenue 
New York, New York 10017 

or any person dµly authorized by him and able to administer oaths pursuant to the laws _ofNew York. 

Marc M. Seltzer 
Susman Godfrey L.L.P. 
1880 Century Park East 
Suite 950 
Los Angeles, California 90067 
(3 IO) 789-3102 

or any person duly authorized by him and able to administer oaths pursuant to the laws of California. 

-2-

16div-003920



l:i/05/2003 16: 38 FAX 141008/009 

WHEREFORE, CPH respectfully requests the entry of an order appointing the above 

as commissions in the listed jurisdictions for purposes of this case. 

Dated: November_f. 2003 

Jerold S. Solovy 
JENNER & BLOCK. LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS, INC. 

ola 
SE CY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-362 
(561) 686-6300 

CERTIFICATE OF SERVICE 

I, J /tet�LA , hereby certify that a true and correct copy of the foregoing 

PLAINTIFF'S MOTION To APPOINT COMMISSIONS has been served upon the parties listed below 

via Facsimile and U.S. Mail on this _2_ rra; of November, 2003. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIBLDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

16div-003921
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999133 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

141009/009 

16div-003922
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111 WEST pALM BEACH QFFIC:E· 

2139 PALM BEACH LAKES BLVD. 
WEST PALM BEACH, PLOFUOA 33409 

SEARCY 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLEY:" 
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TALLAHASSEE, FLORIDA 3;?302 

P.O. DRAWER 3826 
WEST PALM BEACH. FLORID" 334D2 

(850) 224-7600 
1-B88-5419-70n 

FAX: (650) 224-7602 
(561) 686-6300 
1-800-780-8807 
FAX: (561) 478-0754 

ATTORNEYS AT LAW: 

ROSALYN SIA BAKER 
F. GREGORY BARNHART* 

LANCE BLOCK' 
EARL L. DENNEY. JR.' 

SEAN C. DOMNICK" 
JAMES W. GUSTAFSON. JR. 

DAVIO K. KELLEY. JR.' 
WILLIAM 8. KING 

DARRYL L. LEWIS' 
WILLIAM A. NORTON" 

DAVID J. SALES" 

JOHN SCAROLA' 
CHRISTIAN D. SEARCY· 

HARRY A. SHEVIN 
JOHN A. SHIPLEY Ill" 

CHRISTOPHER K. SPEED" 

KAREN E. TERRY 
C. CALVIN WARRINER Ill' 

D"VIO J. WHITE' 

'SHAREHOLDERS 

PARALEGALS: 

VIVIAN AYAN-TEJEDA 
LAURIE J. BRIGGS 

DEANE L. CADY 
DANIEL J. CALLOWAY 

EMILIO DIAMANTIS 
DAVID W. GILMORE 

TED E. KULESA 
JAMES P ETER LOVE 

CHRISTOPHER J. PILATO 
ROBERT W. PITCHER 
WILLIAM H. SEABOLD 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A- STEIN 
BRIAN P. SULLIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORN 

'ill 

Via Hand Delivery 
November 5, 2003 

Hon. Elizabeth T. Maass 
Pahn Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Matter No.: ""029986-230580 

Dear Judge Maass: 

Enclosed please find a courtesy copy of Coleman (Parent) Holdings, lnc.'s Response in 
Opposition to Defendant's Motion to Compel Production of Settlement Agreeµient with 
Arthur Andersen. Said motion is gurrently scheduled to be heard on your Honor's 
uniform motion calendar tomorrow, November 6, 2003. 

Joseph laimo, Esq. 
Thomas A. Clare, Esq. 
Jerold S. Solovy, Esq. 
Hank Jackson, Esq. 
Ben V. Preziosi, Esq. 

A=fl�Jl:A 
WWW.SEARCYLAW.COM 

.., 
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IN THE CIRCUIT COURT OF TI.IE FIFTEENTI:l JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS JNC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS JNC. 'S . 
RESPONSE IN OPPosmoN TO DEFENDANT'S 

MOTION TO COMPEL PRODUCTION OF SETTLEMENT 
AGREEMENT WITH ARTHUR ANDERSEN 

141002/008 

Morgan Stanley's motion to compel production ofCPH's settlement agreement with Arthur 

Andersen fails to establish any persuasive reason why this Court should refuse to honor the 

contractual undertaking between CPH and Andersen to keep the settlement terms confidential. As 

is shown below, pursuant to the strong public policies of encouraging settle:ments and enforcing 

private contracts, courts routinely uphold the confidentiality of settlement agreements in the face of 

generalized requests for disclosure like the one at issue here. This Court should do the same . .!! 

I. Morgan Stanley Has Not Shown Any Need For Discovery Of The S�ttlement 
Agreement At This Time. 

Morgan Stanley offers two reasons why it supposedly needs to discov1�r the CPR-Andersen 

settlement agreement: (I) the settlement agreement might be relevant to Morgan Stanley's "potential 

liability exposure" or to a set-off of damages to which Morgan Stanley could be entitled in the event 

l! At the threshold, CPH is compelled to point out that Morgan Stanley's recitation of 
the facts and law in its motion is inaccurate in material respects. Firs!, Morgm Stanley asserts that 
CPH's claims against Morgan Stanley are based on factual allegations that deal "exclusively with 
misrepresentations by Sunbeam insiders and Sunbeam's auditor, Arthur Andersen,, (MS Mot. 2). 
That is not correct. CPH's complaint specifically alleges that Morgan Stanley made direct and 
materially false representations to CPH (e.g., Compl. �� 38-40). Second, Morgan Stanley also 
contends that "[s]ettled choice-of-law principles require the Court to apply New York law to 
plaintiff's claims" (MS Mot. 4 n.1). That too is not correct. As CPH will show in its response to 
Morgan Stanley's motion to dismiss,. Florida law applies. In those and other material respects, 
Morgan Stanley's recitation of the applicable facts and law is simply wrong. 

16div-003924
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that there is a damages verdict against it; and (2) the settlement agreement supposedly is needed to 

explore the biases, interests, and credibility of Andersen witnesses - some of whom are scheduled 

to be deposed in the near future (MS Mot. 4-5). Neither of those contentions supports Morgan 

Stanley's request to discover the settlement agreement at this early stage of the litigation. 

Set:0ff. Morgan Stanley suggests that it is entitled to discover the settlement agreement "to 

evaluate its potential liability exposure" (MS Mot. 4 ). That assertion is much too vague and lacking 

in specificify to overcome the contractual right to confidentiality that is at stake in this case. See, 

e.g., Florida Patient's Compensation Fund v. Reyka, 434 So. 2d 363, 364 (Fla. 4th DCA 1983) ("to 

use the Florida Rules of Civil Procedure to obtain information for settlement or related purposes was 

not, in our view, the intent of Florida Rule of Civil Procedure l.280(b X 1 )");All AT & T Corp. Fiber 

OpticPLTFSv.AllAT&TFiberOpticDefendants,2002WL1364157, *2 (S.D. Ind. 2002)(denying 

motion to compel settlement agreement from prior litigation: "[t]he fact that thorough knowledge 

of AT&T's finances might help plaintiffs formulate a strategy for settlement negotiations does not 

render the terms of the agreement discoverable''); Centellion Data Systems, Inc. v. Ameritech Corp., 

193 F.R.D. 550, 552 (S.D. Ind. 1999) (refusing to compel production of se:tt]ement agreement: 

"information is not relevant or discoverable under Rule 26(b) because it might assist a party's 

evaluation of whether to settle or try a case or help a party prepare negotiating strategies"). 

To the extent the settlement agreement might be relevant to a set-off, that certainly does not 

justify Morgan Stanley's request to discover all of the terms of the CPH-Andersen settlement 

agreement. At most, all that Morgan Stanley needs to discover is the settleme11t amount. And even 

with respect to the settlement amount, there certainly is no need for Morgan S1anley to discover the 

amount now, given that the issue of set-off will not arise until there is a damages verdict against 

Morgan Stanley. Only then would Morgan Stanley have an arguable need to di::;cover the settlement 

amount. Morgan Stanley's request for production of the entire CPR-Andersen settlement agreement 

at this time therefore seeks far too much, and fur too soon. See Rowe Entertainment, Inc. v. William 

Morris Agency, Ltd., 2001WL699051, *1 (S.D .N.Y. 200 1) (denying motion to compel production 

of settlement agreement and rejecting argument that agreement was relevant to reduction of 

-2-

16div-003925



11/05/2003 16:46 FAX 141004/008 

damages: "While that fact will make the agreement discoverable after trial, it does not make it 

relevant now"); ABF Capital Mgmt. v. Askin Capital, 2000 WL 191698, *3 (S.D.N.Y. 2000) 

(citation omitted) (denying motion to compel production of settlement agreement andrejecting offset 

argument as premature: "'Even [after final judgment has been rendered], the settlement would not 

be evidence relevant to any issue in this case other than the ministerfal apportionment of 

damages .... Hence, the amount of the settlement is not relevant to any issue in this case at this 

time"'). 

Bias. To the extent Morgan Stanley argues that it needs to examine:: the CPR-Andersen 

settlement a�eement to evaluate the biases of the Andersen witnesses who are going to be deposed· 

(MS Mot. 4-5), there is no basis for that argument. That no such need exists is demonstrated by the 

conduct of Morgan Stanley's counsel during the first deposition of an Andersen witness (Vance 

Kistler), which took place on October 29. During the deposition, although Morgan Stanley's connsel 

questioned Mr. Kistler at length, not once did counsel ask Mr. Kistler fabout the settlement 

agreement. Nor did counsel state or suggest in any way that his questioning was being hampered 

because he did not have access to the CPH-Andersen settlement agreement. Counsel's silence in that 

regard is impossible to square with Morgan Stanley's present assertion that it needs the settlement 

agreement to explore the biases of Andersen witnesses. 

In any event, the settlement agreement would be of no use to Morgan Stanley in i�s effort to 

explore witness bias, because it contains no "cooperation" or any other provision whereby Andersen 

undertakes to assist CPH in any way that might have an impact on this litigation. CPH can, if the 

Court desires, tender the settlement agreement for an in-camera inspection to verify that fact. 

Morgan Stanley ends by arguing that, at a minimum, it should be allowed during the 

depositions of Andersen and CPH witnesses to explore "'whether any promises have been made' by 

Arthur Andersen in the settlement agreement that could affect the present action" (MS Mot. 5). CPH 

has no objection to that inquiry - although, again, it is telling that Morgan Stanley did not even 

attempt to ask those kinds of questions during the first Andersen deposition. CPH has no objection, 

although the likely response from most if not all of the witnesses will be, "What settlement 

-3-
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agreement are you talking about?," or "I don't know what the settlement agreement provides." 

II. The Settling Parties' Contractual Right To Confidentiality Is Entitled To Respect. 

141005/008 

Although Morgan Stanley's motion proceeds as if confidential settlement agreements are 

available for the asking, the reality is that unless a specific showing of need is made, courts honor 

the contractual rights of the parties to settlement agreements along with the confidentiality provisions 

that those agreements contain. "[T]he strong public policy :favoring settlement of disputed claims 

dictates that confidentiality agreements regarding such settlements not be lightly abrogated." Flynn 

v. Portland General Electric Corp., 1989WL112802, *2 (D. Ore. 1989); see also Centellion Data 

Systems, 193 F.R.D. at 553 (finding that stated need for disclosure was "n.ot strong enough to 

overcome the confidentiality of the AT &T-Centellion settlement agreement": "we believe, on 

balance, that settlements are and will be encouraged, in the run of cases, more by maintaining the 

confidentiality of agreements than by disclosure"); Hasbrouck v. BankA.merica Housing Services, 

187 F.R.D. 453, 461-62 (N.D.N.Y. 1999) (Magistrate Judge's ruling)"(issuing a protective order to 

bar discovecy of settlement agreement in part because of the ••substantial public interest in 

maintaining confidentialityofsettlements"),ajf'd, 190F.R.D.42,44(N.D.N.Y.1999);Kalinauskas 

V. Wong, 151 F.R.D. 363, 365 (D. Nev. 1993) c··confidential settlements benefit society and the 

parties involved by resolving disputes relatively quickly" and ••[t]he secre·;y of the settlement 

agreement and the contractual rights of the parties thereunder deserve court protection"). 

As the foregoing cases establish, contrary to the impression left by Morgan Stanley's motion, 

much more is at stake here than Morgan Stanley's general curiosity about the se:ttlement terms of the 

CPR-Andersen agreement: the contractual confidentiality rights of the parties to the CPR-Andersen 

settlement agreement also . are entitled to respect and consideration. If Morgan Stanley is to 

overcome those rights, Morgan Stanley should be required to make a particularized showing of need 

for the discovery it is seeking, and not simply rely on generalized arguments. As shown above, 

however, Morgan Stanley has not come close to providing a persuasive reason why it is entitled to 

discover any aspect of the CPR-Andersen settlement agreement at this stage of the litigation. 

-4-
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* * * 

141006/008 

Morgan Stanley's request for disclosure of the settlement agreement constitutes an improper 

intrusion into confidential matters that Morgan Stanley has not begun to jm.tify. Consequently, 

Plaintiff CPR respectfully requests that Morgan Stanley's motion to compel production of the CPH­

Andersen settlement agreement be denied. 

Dated: November 5, 2003 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 6061 1  
(312) 222-9350 

#996774 

Respectfully submitted, 

-5-

16div-003928



11/05/2003 16:48 FAX 141007 /008 
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         1           IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
                      IN AND FOR PALM BEACH COUNTY, FLORIDA
         2               CASE NUMBER:  2003 CA 005045 AI

         3
             COLEMAN (PARENT) HOLDINGS, INC.,
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         8   _________________________________/

         9
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             BARNHART & SHIPLEY, P.A.
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             CARLTON FIELDS, et al.
        20   222 Lakeview Avenue, Suite 1400
             West Palm Beach, Florida  33401
        21   PHONE:  (561) 659-7070
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        22   BY:  JOSEPH IANNO, JR., ESQUIRE

        23                          -   -   -
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                            PINNACLE REPORTING, INC.
                                 (561) 820-9066

                                                              2

         1             TRANSCRIPT OF THE PROCEEDINGS, TAKEN BEFORE

         2   THE HONORABLE ELIZABETH MAASS IN COURTROOM 11B, PALM

         3   BEACH COUNTY COURTHOUSE, WEST PALM BEACH, FLORIDA, ON

         4   THURSDAY, NOVEMBER 6, 2003, BEGINNING AT 8:55 A.M.

         5                          -   -   -

         6             THE COURT:  Do we really think we're going to

         7        do this this morning?

         8             MR. SCAROLA:  We are going to surprise Your

         9        Honor.

        10             THE COURT:  Okay.  How are we doing that?

        11             MR. SCAROLA:  We're going to surprise you by

        12        telling you first that with regard to the motion

        13        to compel production of emails, we have come to an

        14        agreement.

        15             THE COURT:  Okay.

        16             MR. SCAROLA:  And we will describe the terms

        17        of that agreement for the record.

        18             For the record, my name is Jack Scarola.  I'm

        19        hear on behalf of the Plaintiff Coleman (Parent)

        20        Holdings.  There are two motions.  First is motion

        21        to compel directed to the production of emails.

        22             The agreement that we have reached is that

        23        the Defendant Morgan Stanley will produce a
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        24        witness who is knowledgeable with respect to the

        25        retention and retrieval -- the retention policies

                            PINNACLE REPORTING, INC.
                                 (561) 820-9066

                                                              3

         1        and retrieval capabilities with regard to emails.

         2        They will also produce all documents that were

         3        submitted to federal regulators with regard to

         4        Morgan Stanley's email retention policies and

         5        retrieval capabilities.

         6             THE COURT:  I don't think I have that motion.

         7        The only one I have deals with the objections to

         8        production of the settlement agreement.  Are you

         9        submitting a proposed agreed order on this?

        10             MR. SCAROLA:  We will submit a proposed

        11        agreed order.

        12             THE COURT:  You're just telling me stuff and

        13        hopefully I'll remember it when I see the order.

        14             MR. SCAROLA:  Yes.

        15             We have agreed reciprocally that we will

        16        provide a corporate representative who will

        17        address the same issues on behalf of Coleman

        18        (Parent) Holdings, Incorporated.

        19             THE COURT:  Okay.

        20             MR. SCAROLA:  With regard to the second

        21        motion, that's the Defense's motion, so I'll allow

        22        them to go first.
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        23             THE COURT:  That's the one.  Do we really

        24        think we're going to get this done at an 8:45?

        25             MR. CLARE:  Judge, this is on Morgan

                            PINNACLE REPORTING, INC.
                                 (561) 820-9066

                                                              4

         1        Stanley's motion to compel the production of a

         2        single document, the settlement agreement between

         3        Coleman (Parent) and Arthur Andersen.  And just

         4        briefly, I think it's fairly straightforward in

         5        terms of the history of this, that prior to

         6        initiating the lawsuit against Morgan Stanley,

         7        Coleman (Parent) brought a virtually identical

         8        lawsuit against Arthur Andersen, same allegations,

         9        same claim of damages, and now have settled.

        10             THE COURT:  Let me ask you this.  This is the

        11        notebook you gave me for this; right?

        12             MR. CLARE:  That includes the cases that

        13        we've cited.

        14             THE COURT:  I can't do this on an 8:45.

        15        Please understand, 8:45's are things -- I can read

        16        everything.  I can walk in and not know anything.

        17        I can read everything I've got to read, absorb

        18        everything I've got to, and I can do it in ten

        19        minutes.  I can't even reed your motion in ten

        20        minutes.
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        21             MR. CLARE:  I have one case, City of

        22        Homestead case, that --

        23             THE COURT:  I'm happy to get the book and

        24        specially set.  I'm happy to do it on an expedited

        25        basis.  I cannot do this on an 8:45.  If you

                            PINNACLE REPORTING, INC.
                                 (561) 820-9066

                                                              5

         1        bothered to put together a notebook like this, I

         2        know I need more time with it, okay?

         3             Do you want me to get the book?  Do you have

         4        access to your schedules?

         5             MR. CLARE:  Sure.

         6             MR. SCAROLA:  I don't, but can make a phone

         7        call to my office.

         8             THE COURT:  Okay.  That's great.

         9             MR. SCAROLA:  Would you like me to get my

        10        office on the line, Your Honor?

        11             THE COURT:  Sure.

        12             MR. CLARE:  Just in the interest of

        13        completeness and while we're waiting for the

        14        schedule, Mr. Scarola described in broad outlines

        15        what the agreed upon order would be on this other

        16        motion.  There is one caveat I explained to

        17        Mr. Scarola in the hallway, and we will work it

        18        out between the parties before we submit an agreed

        19        upon order to Your Honor.  I am not aware as I sit
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        20        here right now what limitations there are right

        21        now without disclosing to Mr. Scarola's client

        22        information we provided to federal regulators.  We

        23        agreed to provide whatever it is we can provide.

        24             THE COURT:  Are you saying we might have a

        25        legal dispute later about what you're permitted to

                            PINNACLE REPORTING, INC.
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                                                              6

         1        disclose?

         2             MR. CLARE:  About what we're permitted to

         3        disclose, and I just don't know all the details

         4        without consulting with my client.  We have an

         5        agreement in principle that whatever we can

         6        provide on this, we'll provide.  I know there are

         7        materials we can provide, I just don't know the

         8        scope of it.  And I don't want to represent to the

         9        court that we're waiving or even have the ability

        10        to waive protections that I'm not aware of right

        11        now.

        12             MR. SCAROLA:  The only caveat to that is that

        13        there's a commitment that they will provide good

        14        faith cooperation in obtaining whatever

        15        information is necessary in order to make full

        16        disclosure.

        17             THE COURT:  Okay.
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        18             MR. CLARE:  That's correct.

        19             THE COURT:  We can try the 14th, which is a

        20        week from tomorrow at 4:30.  Do you know if you're

        21        available, sir?

        22             MR. CLARE:  There was a deposition that was

        23        scheduled that day.

        24             THE COURT:  In this case?

        25             MR. CLARE:  In this case in New York.
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                                                              7

         1             THE COURT:  Who?

         2             MR. CLARE:  Mr. John Tirey (ph) is coming

         3        from that the United Kingdom for a deposition that

         4        day.

         5             THE COURT:  You have depositions in this

         6        case, so that's probably not a good day.  Let's

         7        find a better time.

         8             We could try 4:30 on Tuesday, November 25.

         9        That's the Tuesday of Thanksgiving week, just so

        10        you-all are clear.

        11             MR. CLARE:  That's fine with me, Your Honor.

        12             MR. IANNO:  That's not a problem.

        13             MR. SCAROLA:  That works, Your Honor.

        14             THE COURT:  Is that okay?  We will do it

        15        then.  And I'll hold the stuff you gave me.  If

        16        you want me to look at anything else, send it to
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        17        me a few days ahead of time so I have it.

        18             MR. CLARE:  Thank you.

        19             MR. SCAROLA:  Thank you, Your Honor.

        20             THE COURT:  Thank you.

        21    (Whereupon, at 9:03 a.m., the proceedings concluded.)
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         1                    C E R T I F I C A T E

         2                          -   -   -

         3

         4   STATE OF FLORIDA

         5   COUNTY OF PALM BEACH

         6

         7             I, PAMELA GRIMALDI, Registered Professional

         8   Reporter, do hereby certify that I was authorized to

         9   and did stenographically report the foregoing

        10   proceedings and that the transcript is a true and

        11   correct transcription of my stenotype notes of the

        12   proceedings.

        13

        14             Dated this 18th day of November, 2003.
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        15

        16

        17                       ___________________________________

        18                       PAMELA GRIMALDI

        19                       Registered Professional Reporter

        20

        21

        22

        23
             The foregoing certification of this transcript does not
        24   apply to any reproduction of the same by any means
             unless under the direct control and/or direction of the
        25   certifying reporter.
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         1             TRANSCRIPT OF THE PROCEEDINGS, TAKEN BEFORE

         2   THE HONORABLE ELIZABETH MAASS IN COURTROOM 11B, PALM

         3   BEACH COUNTY COURTHOUSE, WEST PALM BEACH, FLORIDA, ON

         4   THURSDAY, NOVEMBER 6, 2003, BEGINNING AT 8:55 A.M.

         5                          -   -   -

         6             THE COURT:  Do we really think we're going to

         7        do this this morning?

         8             MR. SCAROLA:  We are going to surprise Your

         9        Honor.

        10             THE COURT:  Okay.  How are we doing that?

        11             MR. SCAROLA:  We're going to surprise you by

        12        telling you first that with regard to the motion

        13        to compel production of emails, we have come to an

        14        agreement.

        15             THE COURT:  Okay.

        16             MR. SCAROLA:  And we will describe the terms

        17        of that agreement for the record.

        18             For the record, my name is Jack Scarola.  I'm

        19        hear on behalf of the Plaintiff Coleman (Parent)

        20        Holdings.  There are two motions.  First is motion

        21        to compel directed to the production of emails.

        22             The agreement that we have reached is that

        23        the Defendant Morgan Stanley will produce a
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        25        retention and retrieval -- the retention policies
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         1        and retrieval capabilities with regard to emails.

         2        They will also produce all documents that were

         3        submitted to federal regulators with regard to

         4        Morgan Stanley's email retention policies and

         5        retrieval capabilities.

         6             THE COURT:  I don't think I have that motion.

         7        The only one I have deals with the objections to

         8        production of the settlement agreement.  Are you

         9        submitting a proposed agreed order on this?

        10             MR. SCAROLA:  We will submit a proposed

        11        agreed order.

        12             THE COURT:  You're just telling me stuff and

        13        hopefully I'll remember it when I see the order.

        14             MR. SCAROLA:  Yes.

        15             We have agreed reciprocally that we will

        16        provide a corporate representative who will

        17        address the same issues on behalf of Coleman

        18        (Parent) Holdings, Incorporated.

        19             THE COURT:  Okay.

        20             MR. SCAROLA:  With regard to the second

        21        motion, that's the Defense's motion, so I'll allow

        22        them to go first.
16div-003942



        23             THE COURT:  That's the one.  Do we really

        24        think we're going to get this done at an 8:45?

        25             MR. CLARE:  Judge, this is on Morgan
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         1        Stanley's motion to compel the production of a

         2        single document, the settlement agreement between

         3        Coleman (Parent) and Arthur Andersen.  And just

         4        briefly, I think it's fairly straightforward in

         5        terms of the history of this, that prior to

         6        initiating the lawsuit against Morgan Stanley,

         7        Coleman (Parent) brought a virtually identical

         8        lawsuit against Arthur Andersen, same allegations,

         9        same claim of damages, and now have settled.

        10             THE COURT:  Let me ask you this.  This is the

        11        notebook you gave me for this; right?

        12             MR. CLARE:  That includes the cases that

        13        we've cited.

        14             THE COURT:  I can't do this on an 8:45.

        15        Please understand, 8:45's are things -- I can read

        16        everything.  I can walk in and not know anything.

        17        I can read everything I've got to read, absorb

        18        everything I've got to, and I can do it in ten

        19        minutes.  I can't even reed your motion in ten

        20        minutes.

16div-003943



        21             MR. CLARE:  I have one case, City of

        22        Homestead case, that --

        23             THE COURT:  I'm happy to get the book and

        24        specially set.  I'm happy to do it on an expedited

        25        basis.  I cannot do this on an 8:45.  If you
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         1        bothered to put together a notebook like this, I

         2        know I need more time with it, okay?

         3             Do you want me to get the book?  Do you have

         4        access to your schedules?

         5             MR. CLARE:  Sure.

         6             MR. SCAROLA:  I don't, but can make a phone

         7        call to my office.

         8             THE COURT:  Okay.  That's great.

         9             MR. SCAROLA:  Would you like me to get my

        10        office on the line, Your Honor?

        11             THE COURT:  Sure.

        12             MR. CLARE:  Just in the interest of

        13        completeness and while we're waiting for the

        14        schedule, Mr. Scarola described in broad outlines

        15        what the agreed upon order would be on this other

        16        motion.  There is one caveat I explained to

        17        Mr. Scarola in the hallway, and we will work it

        18        out between the parties before we submit an agreed

        19        upon order to Your Honor.  I am not aware as I sit
16div-003944



        20        here right now what limitations there are right

        21        now without disclosing to Mr. Scarola's client

        22        information we provided to federal regulators.  We

        23        agreed to provide whatever it is we can provide.

        24             THE COURT:  Are you saying we might have a

        25        legal dispute later about what you're permitted to
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         1        disclose?

         2             MR. CLARE:  About what we're permitted to

         3        disclose, and I just don't know all the details

         4        without consulting with my client.  We have an

         5        agreement in principle that whatever we can

         6        provide on this, we'll provide.  I know there are

         7        materials we can provide, I just don't know the

         8        scope of it.  And I don't want to represent to the

         9        court that we're waiving or even have the ability

        10        to waive protections that I'm not aware of right

        11        now.

        12             MR. SCAROLA:  The only caveat to that is that

        13        there's a commitment that they will provide good

        14        faith cooperation in obtaining whatever

        15        information is necessary in order to make full

        16        disclosure.

        17             THE COURT:  Okay.
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        18             MR. CLARE:  That's correct.

        19             THE COURT:  We can try the 14th, which is a

        20        week from tomorrow at 4:30.  Do you know if you're

        21        available, sir?

        22             MR. CLARE:  There was a deposition that was

        23        scheduled that day.

        24             THE COURT:  In this case?

        25             MR. CLARE:  In this case in New York.
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         1             THE COURT:  Who?

         2             MR. CLARE:  Mr. John Tirey (ph) is coming

         3        from that the United Kingdom for a deposition that

         4        day.

         5             THE COURT:  You have depositions in this

         6        case, so that's probably not a good day.  Let's

         7        find a better time.

         8             We could try 4:30 on Tuesday, November 25.

         9        That's the Tuesday of Thanksgiving week, just so

        10        you-all are clear.

        11             MR. CLARE:  That's fine with me, Your Honor.

        12             MR. IANNO:  That's not a problem.

        13             MR. SCAROLA:  That works, Your Honor.

        14             THE COURT:  Is that okay?  We will do it

        15        then.  And I'll hold the stuff you gave me.  If

        16        you want me to look at anything else, send it to
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        17        me a few days ahead of time so I have it.

        18             MR. CLARE:  Thank you.

        19             MR. SCAROLA:  Thank you, Your Honor.

        20             THE COURT:  Thank you.

        21    (Whereupon, at 9:03 a.m., the proceedings concluded.)
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         1                    C E R T I F I C A T E

         2                          -   -   -

         3

         4   STATE OF FLORIDA

         5   COUNTY OF PALM BEACH

         6

         7             I, PAMELA GRIMALDI, Registered Professional

         8   Reporter, do hereby certify that I was authorized to

         9   and did stenographically report the foregoing

        10   proceedings and that the transcript is a true and
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, INC., ) 

) 
l>lairttiff, ) 

) 
v. ) 

) 
MORGAN STANLEY &CO., INC., ) 

) 
Defendant. ) 

Case No.: 2003-CA 005045 AI 

Judge Elizabeth T. Maass 

NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE that the testimony of the Custodian of Records of the Llama 

Company, L.P., will be taken by deposition pursuant to the authority contained in Rule 30 of 

the Arkansas Rules of Civil Procedure and Rule 1.410 of the Florida Rules of Civil Procedure, 

for all purposes allowed under the provisions of the Arkansas Rules of Civil Procedure and 

Florida Rules of Civil l>rocedure, before a duly qualified Court Reporting service at the office 

of Wright, Lindsey & Jennings LLP, 200 West Capitol Avenue, Suite 2300, Little Rock, 

Arkansas 72201, commencing at 10:00 a.m., on December 4, 2003, until the examination is 

concluded. You are hereby invited to attend and examine. 

PLEASE TAKE FURTHER NOTICE that the Custodian of Records of Llama 

Company, L.P., is requested to produce at his/her deposition, pursuant to Rule 34 of the 

Arkansas Rules of Civil Procedure and Rule 1.410 of the Florida Rules of Civil Procedure all 
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documents and materials in his/her possession or under his/her control that are responsive to 

the requests listed on Attachment A. 

Dated: November 11, 2003 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-362 

(561) 686-6300 
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TO SUBPOENA TO NON-PARTY LLAMA COMP ANY 

You are hereby requested to produce the following documents pursuant to the definitions and 

instructions set forth below. 

DOCUMENTS REQUESTED 

1. All documents concerning Sunbeam's or Morgan Stanley's engagement of 

Llama, or Sunbeam's engagement of Morgan Stanley, including but not limited to engagement 

letters, bills, invoices, billing or payment records, and back-up for statements of professional services 

rendered by You and/or expenses incurred in connection with Your work for Sunbeam, Morgan 

Stanley, or MSSF. 

2. All calendars, diaries, timekeeping sheets or records maintained by You or 

any of Your personnel concerning any activities or services performed for Sunbeam, Morgan 

Stanley, or MSSF. 

3. All documents concerning attempts by Morgan Stanley or You to locate (a) 

someone to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, 

purchase, transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or 

otherwise acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

4. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 

5. All documents concerning communications between or among any of You, 

Morgan Stanley, MSSF, Skadden, Arps, Slate, Meagher & Flom, LLP, Arthur Andersen, or Davis 

Polk & Wardwell concerning Sunbeam. 

6. All documents concerning any of the Litigations, including but not limited to 

all: (a) pleadings, motions, memoranda, briefs, affidavits, declarations, or other court filings; (b) 

orders and/or rulings; (c) hearing transcripts; (c) written discovery, including but not limited to 
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document requests, subpoenas, requests for admission, interrogatories, and responses thereto; (d) 

documents produced by any parties or non-parties; ( e) privilege logs; (f) deposition transcripts or 

exhibits; (g) expert reports or other expert discovery; and (h) documents concerning communications 

or correspondence concerning the Litigations. The relevant time period for this request is April 

1998 through the date of service of this subpoena. 

7. All docwnents You provided to or received from the SEC, the Justice 

Department, the U.S. Attorney for the Southern District of New York, the Attorney General of New 

York, any other federal or state governmental or regulatory body, or any other self-regulatory body 

concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the Subordinated 

Debenture Offering, and/or the Bank Facilities. The relevant time period for this request is February 

1998 through the date of service of this subpoena. 

DEFINITIONS 

1. "Arthur Andersen" means Arthur Andersen LLP. 

2. "CPH" means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings Inc., their predecessors, successors, subsidiaries, and their present and 

former officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. "Communication" means the transmittal of information (in the form of facts, 

ideas, inquiries or otherwise) by letter, memorandwn, facsimile, orally, electronically or otherwise. 

5. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

·2· 
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6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in Rule 34 of the 

Arkansas Rules of Civil Procedure and refers to any form or means, whether physical, yisual , or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed in 

tangible medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, brochures, 

magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, pocket calendars, 

lists, logs, publications, notices, diagrams, instructions, diaries, minutes for meetings, corporate 

minutes, orders, resolutions, agendas, memorials or notes of oral communications, whether by 

telephone or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 

memoranda of understanding, letters of intent, computer tapes, computer drives or memories, 

computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on which any 

handwriting, typing, printing, photostatic, electronic, or other form of communication or information 

is recorded or reproduced, together with all notations on any of the foregoing, all originals, file 

copies, or other unique copies of the foregoing, and all versions or drafts thereof, whether used or 

not. 

-3-
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8. "Llama" means Llama Company and any of its predecessors, successors, 

affiliates, subsidiaries, divisions, and its present and former partners, employees, representatives and 

agents, and all other persons acting or pwporting to act on its behalf. 

9. "Litigations" means In Re Sunbeam Securities Litigation. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Comoration. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al., No. 

CL983168AD(l51h Jud. Cir., Fla.); SW>leton v. Sunbeam Cor,p .. et al., No. 98-1676-Civ.-King(S.D. 

Fla.); Swibeam Coip. v. PricewaterhouseCoopers LLP. No. CL005444AN (15th Jud. Cir., Fla.); In 

re Sunbeam Coip., No. 01-40291 (AJG) (Banlcr. S.D.N.Y.), and every adversary proceeding therein; 

SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. 

v. Arthur Andersen LLP. et al., No. CA 01-06062AN (15th Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Corporation, No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Comoration, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam Corp .. SEC Administrative 

Proceeding File No. 3-10481; In the Matter ofDavid C. Fannin, SEC Administrative Proceeding File 

No. 3-10482 and any other matter in which Y ourepresented Morgan Stanley or MSSF in connection 

with Sunbeam, the Coleman Transaction, the Credit Agreement, the Bank Facilities, or the 

Subordinated Debenture Offering. 

10. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

-4-
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11. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successors, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

12. "Person" means any natural person, cotporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

13. "SEC" means the Securities and Exchange Commission. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Coiporation and any of its predecessors, 

successors, affiliates, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

16. "You" or "Your" means Llama Company and any of its predecessors, 

successors, subsidiaries, divisions, and its present and former partners, employees, representatives, 

and agents, and all other persons acting or puiporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separa ted. Documents consisting of items previously produced in the 

Bankruptcy Proceeding and/or Other Litigations with Bates numbering shall be produced in Bates 

number order. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by You. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

-5-
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3. The relevant period, unless otherwise indicated, shall be from January 1, 

1997 through the date of service of this subpoena, and shall include all documents and 

information which relate in whole or in part to such period, or to events or circumstances during such 

period, even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct Your responses to these requests if, at any time, You become aware that Your 

responses are incomplete or incorrect in any respect. 

4. If You claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, You shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

5. The. following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

Document Number: 977628 

-6-
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CERTIFICATE OF SERVICE 

I, Deirdre E. Connell, hereby certify that a true and correct copy of the 

foregoing PLAINTIFF'S MOTION To APPOINT COMMISSIONS has been served upon the parties 

listed below via Facsimile and U.S. Mail on this 11th day of November, 2003. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Deirdre E. Connell 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D. C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
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Via Hand Delivery 
November 14, 2003 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #1 1 . 1208 
205 North Dixie Highway 
West Palm Beach, FL 3340 1 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No. 2003.CA 005045AI 
Matter No.: 029986-230580 

Dear Judge Maass: 

Enclosed please find a courtesy copy of Plaintiffs Response in Opposition to Morgan 
Stanley's Motion to Dismiss. Said rp.otion is currently scheduled to be heard by your 
Honor on December 12,  2003 at 8:30 a.m. 

SCAROLA 

cc: Joseph Ianno, Esq. (Via Fax & Fedex) 
Thomas A. Clare, Esq. (Via Fax & Fedex) 
Jerold s. Solovy, Esq. (Via Fax & Fedex) 
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IN THE CIRCUIT COURT OF THE FIFTEENTH WDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC. ,  

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

PLAINTIFF'S RESPONSE IN OPPOSITION TO 
DEFENDANT'S MOTION TO DISMISS UNDER RULE 1.061 

OR, IN THE ALTERNATIVE, FOR JUDGMENT ON THE PLEADINGS 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 6061 1 
(312) 222-9350 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561)  686-6300 

Attorneys for Plaintiff 
Coleman (Parent) Holdings Inc. 
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Introduction 

Defendant Morgan Stanley & Co., Inc. ("Morgan Stanley") attempts to portray this lawsuit 

as a "spurious" action that "revolves around negotiations that occurred in New York." See MS 

Mem. 1 .  In fact, the well-pleaded complaint allegations of plaintiff Coleman (Parent) Holdings Inc. 

("CPH") establish that this action arises from Morgan Stanley' s  active participation in the massive 

fraud surrounding Florida-based Sunbeam Corporation. That fraud, which had Florida as its 

epicenter, has resulted in the litigation of no less than 24 lawsuits in the federal · and state courts of 

Florida.JI 

Morgan Stanley's deep involvement in the Sunbeam fraud shows beyond meaningful dispute 

that this lawsuit should proceed here so that a Florida jury can require Morgan Stanley to answer in 

damages for its participation in the fraud - as have the many other participants sued here in Florida. 

That result is especially appropriate in light of the fact that Morgan Stanley's  own sister company, 

Morgan Stanley Senior Funding, Inc. ("MSSF"), chose to file its own Sunbeam-related lawsuit in 

this Court. See Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc., et 

11 See Shalla! v. Elson, et al., No. 98-8739 (S.D. Fla.); Camden Asset Management, L.P. 
v. Sunbeam Corporation, et al., No. 98-8773 (S.D. Fla.); Hamilton Partners v. Sunbeam 
Corporation, et al., No. 99-8275 (S.D. Fla.); Coleman (Parent) Holdings Inc. v. Arthur Andersen 
LLP, et al., No. CA 01 -6062 (Fla. Cir. Ct., Palm Beach County); Morgan Stanley Senior Funding, 
Inc. v. MacAndrews & Forbes Holdings, Inc., et al., No. 2003 CA 005 1 65 (Fla. Cir. Ct., Palm Beach 
County); Krim v. Dunlap, et al., No. CL 98-3 1 68 (Fla. Cir. Ct., Palm Beach County); Bird v. 

Sunbeam Corporation, et al., No. 98-8258 (S.D. Fla.) (consolidated into In re Sunbeam Securities 
Litigation, No. 98 -8258 (S.D. Fla)); Frankel v. Sunbeam Corporation, et al., No. 98-83 1 0  (S.D. Fla.) 
(same); Lionelli v. Sunbeam Corporation, et al., No .98-83 23 (S .D. Fla.) (same); Goldberg v. Dunlap, 
et al., No. 98-8260 (S.D. Fla.) (same); Lembeck v. Dunlap, et al., No. 98-8307 (S.D. Fla.) (same); 
Mintz v. Sunbeam Corporation, et al., No. 98-8281 (S.D. Fla.) (same); Klewin v. Sunbeam 
Corporation, et al., No. 98-83 13  (S.D. Fla.) (same); Applestein v. Sunbeam Corporation, et al., No. 
98-83 16  (S.D. Fla.) (same); Singleton v. Sunbeam Corporation, et al., No. 98-8347 (S.D. Fla.) 
(same); Lindeman v. Sunbeam Corporation, et al., No. 98-8289 (S.D. Fla.) (same); Stapleton v. 
Sunbeam Corporation, et al., No. 98- 1 676 (S.D. Fla.) (same); Cunningham v. Sunbeam Corporation, 
et a!., No. 98 -6723 (S.D. Fla.) (same); Klein v. Sunbeam Corporation, et a!., No. 98-84 1 8  (S.D. Fla.) 
(same); Havsy v. Sunbeam Corporation, et al., No. 98-8475 (S.D. Fla) (same); Cutler v. Sunbeam 
Corporation, et al., No. 98-832 1 (S.D. Fla.) (same); Gottlieb v. Sunbeam Corporation, et al., No. 
98-8401 (S.D. Fla.) (same); Kavlak v. Dunlap, et al., No. 98-8400 (S.D. Fla.) (same); US. National 
Bank of Galveston v. Sunbeam Corporation, et al., No. 99-8283 (S.D. Fla.) (same). 
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al., No. 2003 CA 005 1 65 (Fla. Cir. Ct., Palm Beach County). MSSF, which is represented by the 

same counsel as Morgan Stanley, alleges in its complaint that venue is proper here because its claims 

arise out of activities that occurred in Florida. Given MSSF's venue choice, and Morgan Stanley's 

concession in its supporting briefthat this case and the MSSF lawsuit "involve common facts'' (MS 

Mem. 17  n.11 ), Morgan Stanley's  argument that Florida is an inappropriate forum for the resolution 

of CPH' s claims is not credible. 

In Morgan Stanley's  alternative motion for judgment on the pleadings, which Morgan Stanley 

filed two days after answering CPH' s complaint, Morgan Stanley contends that this case should be 

dismissed because CPH was a so-called "sophisticated" player in the Sunbeam transaction and had 

the wherewithal to go out and investigate for itself whether Morgan Stanley and its client Sunbeam 

were lying. The assumption underlying Morgan Stanley's  argument is that the law does not protect 

sophisticated business people who fall victim to the perpetrators of a massive financial fraud. And 

the unstated, but inevitable, corollary to Morgan Stanley's  assumption is that firms such as Morgan 

Stanley may lie with impunity - because the parties with whom they deal always can be 

characterized as sophisticated parties who, according to Morgan Stanley, should bear the sole 

responsibility for discovering the fraud. 

Morgan Stanley's  theory is as untenable as it is contrary to law. Although Morgan Stanley 

has strived mightily in its brief to disclaim any responsibility for the Sunbeam fraud, the reality is 

that the law protects all victims of fraud - even "sophisticated" victims - and requires defrauders 

such as Morgan Stanley to pay for the consequences of their wrongdoing. CPH' s complaint in this 

case alleges, in great detail, Morgan Stanley's direct involvement in the Sunbeam fraud. Those 

detailed allegations raise many issues concerning Morgan Stanley's  misrepresentations and intent 

to deceive CPH, as well as CPH's reasonable reliance, that are for the jury to resolve as a matter of 

fact - and cannot therefore be disposed of as a matter of law on a motion for judgment on the 

pleadings. 

Statement of Facts 

This action arises from the deep involvement of Morgan Stanley in the massive fraud 
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perpetrated by Florida-based Sunbeam Corporation ("Sunbeam"). As a result of that fraud, which 

was accomplished with Morgan Stanley's  active participation, CPH was induced to accept 

14. 1  million shares of Sunbeam stock when CPH sold its 82% investment in The Coleman 

Company, Inc. ("Coleman") to Sunbeam on March 30, 1998. See Complaint iii! 1 -2. A detailed 

exposition of the Sunbeam fraud, and Morgan Stanley's  direct participation in it, is set forth next. 

The facts are taken from the allegations of the complaint and must therefore be accepted as true for 

purposes of Morgan Stanley' s  motion. See Scarborough Assocs. v. Fin. Fed. Sav. & Loan Ass 'n of 

Dade County, 647 So. 2d 100 1 ,  1 002 (Fla. 3d DCA 1 994). 

A. Sunbeam's Business And Lackluster Performance (1995-1996). 

Sunbeam designed and manufactured outdoor and household consumer products, which it 

marketed under the Sunbeam and Oster brand names. Many ofthe country' s  leading retail stores, 

including Wal-Mart, Target, and Home Depot, were among Sunbeam's major customers. See 

Complaint if 14.  

Despite Sunbeam's well-known brands and strong customer base, its financial performance 

was disappointing. In 1 994, Sunbeam earned $ 1 .30 per share. In 1 995, Sunbeam's earnings 

declined to $0.61 per share. In 1 996, Sunbeam's earnings continued to suffer. On March 22, 1 996, 

Sunbeam issued an early warning that its first quarter earnings would be well under analysts' 

expectations and down from first quarter 1 995. Shortly after issuing the March 22 earnings warning, 

Sunbeam's Chief Executive Officer and two of Sunbeam's directors announced their resignations. 

Less than a week later, Sunbeam announced that its first quarter 1 996 earnings had plunged 42% 

from first quarter 1995 levels. Sunbeam also announced that its second quarter 1 996 earnings would 

be lower than its second quarter 1 995 earnings. See Complaint if 1 5 .  

The stock market reacted predictably. During 1 995, the price at which Sunbeam's stock 

traded fell 40%, from a high of $25-1 12. In 1 996, Sunbeam's stock price continued to decline until 

it reached a low of $1 2- 1 /4 in July. See Complaint if 16. 

B. Sunbeam Hires A New Management Team (July 1996). 

On July 1 8, 1 996, Sunbeam's board of directors hired Albert Dunlap as Sunbeam's new 
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Chief Executive Officer. Dunlap, based on his performance at other struggling companies, was 

heralded as a "turnaround specialist" - someone who could take a poorly performing company and 

significantly increase its value by "turning around" its financial performance. Because Dunlap 

touted the benefits from firing large numbers of employees and closing large numbers of plants, 

Dunlap became widely known as "Chainsaw AL" Dunlap lived in Boca Raton, Florida, and one of 

his first tasks at Sunbeam was to consolidate the company's six headquarters into one located in 

Delray Beach, Florida. See Complaint if 1 7. 

Immediately after joining Sunbeam, Dunlap hired Russell Kersh as Sunbeam's Chief 

Financial Officer. Kersh had teamed with Dunlap for over 1 5  years, serving as a senior executive 

with Dunlap at other companies, including Scott Paper. Dunlap also brought in several other hand­

picked executives to make up his senior management team. See Complaint if 1 8. 

Dunlap and his team entered into employment agreements with Sunbeam. Under those 

agreements, Dunlap and his team stood to make tens of millions of dollars if they were able to boost 

Sunbeam's apparent value and then sell Sunbeam to another company at a premium. See Complaint 

if 1 9. 

C. Dunlap Cooks The Books At Sunbeam (1996-1997). 

To validate his reputation and convince other companies that they should want to purchase 

Sunbeam, which was Dunlap's objective from the outset, Dunlap needed to improve Sunbeam's 

reported financial performance quickly and dramatically. It was, of course, no small task to 

transform Sunbeam from a poorly performing company, with weak sales and declining profits, into 

a strong company with rapidly growing sales and soaring profits. In fact, as the world later learned, 

Dunlap did not achieve that change in Sunbeam's fortunes. Instead, Dunlap created the illusion of 

a dramatic turnaround at Sunbeam by engaging in what a senior SEC official subsequently described 

as a "case study" in financial fraud. See Complaint if 20. 

Dunlap had a three-step plan at Sunbeam. In the first step, Dunlap overstated Sunbeam's 

financial problems so that Sunbeam appeared to be in worse shape than it  really was. After 

artificially deflating Sunbeam's financial results, Dunlap moved to step two, where he made 
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Sunbeam look more valuable than it really was by inflating Sunbeam's sales and engaging in other 

earnings manipulations. In step three, Dunlap planned to cash in by selling Sunbeam before it 

became known that the "improved" results were fictional. By doing so, Dunlap would make tens 

of millions of dollars and would be free to blame his successor for any subsequent decline in 

Sunbeam's fortunes. See Complaint� 2 1 .  

1 .  Step One: Make Sunbeam Appear Worse Than It Really Was (1996). 

Dunlap began implementing his strategy soon after his arrival at Sunbeam in 1 996. Claiming 

to be engaged in a clean-up of Sunbeam's financial problems, Dunlap recorded artificially high 

reserves and booked expenses that should not have been recorded until later periods. Both of those 

actions made Sunbeam's reported performance appear worse than it really was, thus lowering the 

benchmark for measuring Sunbeam's financial results in future years. See Complaint � 2 2 . 

The overstated reserves also provided Dunlap a means by which he could inflate Sunbeam's 

future results during the second step of his plan. Dunlap later could "re-evaluate" and release 

millions of dollars from the overstated reserves to boost income in later periods. The income from 

released reserves contributed to the illusion of a rapid ttirnaround in Sunbeam's performance. Using 

inflated reserves to enhance income in future periods is a fraudulent practice. Overstated reserves 

are commonly called "cookie jar" reserves. See Complaint � 23. 

2. Step Two: Create The False Appearance Of Dramatically Improved 
Performance (1997). 

After making Sunbeam look worse than it really was m 1996 , Dunlap manipulated 

Sunbeam's sales and expenses in 1 997 to create the false appearance of quarter after quarter 

improvement in financial performance. For example, Dunlap caused Sunbeam to inflate its sales 

revenues by engaging in phony "bill and hold" sales. Under this practice, Sunbeam recognized 

revenues from "sales," even though customers did not actually pay for or even take delivery of the 

products, which continued to sit in Sunbeam's own warehouses. Although Sunbeam recorded the 

"bill and hold" sales as if they were current sales, they were, in reality, simply sales stolen from 

future quarters. In 1 997, phony "bill and hold" sales added approximately $29 million in sales and 
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$4.5 million in profit. See Complaint iI 24. 

Throughout 1997, Sunbeam also engaged in a sales practice known as "channel stuffing" -

accelerating sales that otherwise would occur in a later period, sometimes by offering steep discounts 

or other extraordinary customer inducements. On the grand scale employed by Sunbeam, channel 

stuffing inevitably leads to major sales shortfalls in later periods when "stuffed" customers simply 

stop buying while they burn off their inflated inventories. Sunbeam's senior sales officer referred 

to Sunbeam's unsustainable practice ofinflating performance through accelerated sales as the "doom 

loop." See Complaint iI 25. 

Dunlap further "enhanced" Sunbeam's income in 1 997 by causing Sunbeam to record a 

"profit" of $ 1 0  million from a sham sale of its warranty and spare parts business. Dunlap also made 

Sunbeam appear to be more successful than it really was by reaching into the "cookie jar," reversing 

inflated reserves, and recording $3 5 million as income. Sunbeam's 1 997 profit margins also looked 

better than they really were because Dunlap already had recorded millions of dollars of 1997 

expenses in 1 996. See Complaint iI 26. 

In October 1 997, Dunlap declared that Sunbeam's "turnaround" was complete. Compared 

to the third quarter of 1 996, Sunbeam's third quarter 1997 performance was remarkable. In the third 

quarter of 1 996, Sunbeam had reported a loss of $ 1 8  . 1  million. In the third quarter of 1997, 

however, Sunbeam reported earnings of $34.5 million - an extraordinary turnaround from 

substantial losses to hefty profits. Sunbeam's combined results for the first three quarters showed 

dramatic improvement as well. Sunbeam reported that its profits for the first nine months were up 

tenfold over the same period the year before - from $6.5 million in 1 996 to $67.7 million in 1 997. 

Sunbeam's reversal of fortune caused a spectacular increase in the price of its stock. In July 1996, 

when Dunlap was hired, Sunbeam's shares traded at $ 12-1 /4. By October 1 997, Sunbeam's shares 

had risen to $49- 131 16. See Complaint iI 27. 

3. Step Three: Cash In Before The Turnaround Fraud Is Discovered (1997-1998). 

With steps one and two successfully completed, Dunlap was more than eager to complete the 

final step of his scheme: to sell Sunbeam to another company and collect tens of millions of dollars 
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for himself before the outside world could learn the truth about Sunbeam's phony "turnaround." To 

accomplish that third and final step, Dunlap needed an investment banking firm to serve as his shill. 

In exchange for its lucrative fees, Morgan Stanley was more than pleased to play that role. See 

Complaint� 28. 

D. Morgan Stanley Vies For A Spot On Dunlap's Team (April-September 1997). 

When Dunlap announced in early 1 997 that he would begin interviewing investment bankers, 

Morgan Stanley immediately began pursuing the job. Although Morgan Stanley had no previous 

relationship with Sunbeam, one of Morgan Stanley's senior executives, William Strong, had worked 

closely with Dunlap on other large transactions when Strong worked for Salomon Brothers. See 

Complaint� 29. 

Morgan Stanley knew that it was competing with other investment bankers, including Chase 

Securities, for Dunlap's business. Mark Davis, the head of the mergers and acquisitions department 

at Chase Securities, had worked previously with Strong at Salomon Brothers. Davis had a very close 

relationship with Dunlap and had served as Dunlap's investment advisor on numerous transactions, 

including Dunlap's sale of Scott Paper. Shortly after arriving at Sunbeam, Dunlap hired Davis to 

handle the sale of one of Sunbeam's businesses. See Complaint� 30. 

Eager to obtain this engagement, Morgan Stanley put together a team headed by its Vice 

Chairman, Bruce Fiedorek, and Strong. Beginning in April 1 997, Morgan Stanley' s  personnel 

traveled to Sunbeam's offices in Delray Beach, Florida to study Sunbeam and woo Dunlap. After 

months of uncompensated work, in September 1997, Morgan Stanley finally persuaded Dunlap to 

name Morgan Stanley as Sunbeam's exclusive investment banker. Dunlap's directive to Morgan 

Stanley was to find a buyer for Sunbeam. Morgan Stanley knew that if it failed to deliver a major 

transaction, Morgan Stanley would not be compensated for the extensive work it had performed for 

Sunbeam. Morgan Stanley also knew that Davis and Chase Securities were standing by - ready and 

willing to reclaim their position as Dunlap's investment banker of choice. See Complaint� 3 1 .  

E. Morgan Stanley Seeks A Buyer For Sunbeam (Fall 1997). 

Under Dunlap's constant pressure, Morgan Stanley aggressively searched for a buyer for 

-7- 16div-003975



Sunbeam. Morgan Stanley put together extensive and detailed materials to use in marketing 

Sunbeam to potential buyers. Morgan Stanley pitched the transaction to numerous companies -

including Gillette, Colgate, Sara Lee, Rubbermaid, Whirlpool, and Black & Decker - hoping that 

those companies might have an interest in acquiring Sunbeam. Morgan Stanley, however, was not 

able to find a buyer. See Complaint � 32. 

As 1 998 approached, the pressure on Dunlap increased. Dunlap was aware that Sunbeam 

would be unable to sustain the appearance of a successful turnaround in 1 998 because Sunbeam had 

stolen massive amounts of sales from 1998 to inflate artificially 1997' s numbers and the "cookie jar" 

reserves had been depleted. Dunlap needed a way to cash in on Sunbeam's high stock price and to 

conceal Sunbeam's phony turnaround until a buyer could be found. Eager to help, and to earn its· 

massive fees, Morgan Stanley provided the solution. See Complaint � 33.  

F. Unable To Find A Buyer For Sunbeam, Morgan Stanley Looks For An Acquisition 
(December 1997). 

Morgan Stanley knew that its failure to find a buyer for Sunbeam could prove fatal to the 

relationship it had worked so hard to establish with Dunlap. As the pressure on Dunlap increased, 

the pressure on Morgan Stanley to produce results increased as well. Morgan Stanley responded 

with a plan that would allow Dunlap to conceal his fraud. Morgan Stanley advised that Sunbeam 

should acquire other companies, using Sunbeam's stock, which was fraudulently inflated, as the 

"currency" that would be used to pay for the acquisitions. See Complaint � 34. 

Morgan Stanley's strategy was doubly deceptive. First, it would allow Dunlap to consolidate 

Sunbeam's results with those of the newly acquired companies. That would help Dunlap camouflage 

Sunbeam's results and make it difficult to detect any shortfall in Sunbeam's performance. Dunlap 

simply could label any problem that surfaced as attributable to the poor performance of the acquired 

companies or as a temporary "blip" caused by the distraction of integrating the acquired companies 

with Sunbeam. Second, Morgan Stanley's strategy would allow Dunlap to take new massive 

restructuring charges (purportedly relating to the acquisitions) and thus create more "cookie jar" 

reserves available to bolster the future earnings of the combined companies. See Complaint � 35 .  
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Morgan Stanley identified Coleman as a key acquisition target. CPH owned 82% of 

Coleman's stock. Morgan Stanley searched the ranks of its investment bankers to locate those with 

the best access to CPH. Drawing on relationships between some of Morgan Stanley's  investment 

bankers and senior CPH officers, Morgan Stanley set about the task of persuading CPH to sell its 

interest in Coleman to Sunbeam-and, most importantly, to accept Sunbeam stock as consideration. 

See Complaint ii 36. 

Morgan Stanley laid the groundwork for a meeting to take place in December 1 997 in Palm 

Beach, Florida among Dunlap, Kersh, and representatives of CPH. In advance of the Palm Beach 

meeting, Morgan Stanley provided materials to Sunbeam to prepare Sunbeam for the meeting. 

Morgan Stanley also met with Kersh and other Sunbeam personnel to prepare for the Palm Beach 

meeting. However, Dunlap nearly scuttled Morgan Stanley's  carefully crafted plan at the outset. 

During the December 1 997 Palm Beach meeting, when CPH rejected Dunlap's  initial all-stock offer, 

Dunlap became so angry that he cursed and ranted at the CPH representatives and stormed out. See 

Complaint ii 3 7. 

G. Morgan Stanley Revives The Deal And Negotiates With CPH (January-February 1998). 

Dunlap's  tantrum appeared to kill Morgan Stanley's plan to have CPH take Sunbeam stock 

in exchange for its interest in Coleman. Morgan Stanley, however, worked to revive the discussions. 

Drawing again on Morgan Stanley's relationships with CPH officers, Morgan Stanley was able to 

restart the discussions with CPH, promising that Dunlap would be kept away from the negotiating 

table. Thereafter, Morgan Stanley, through Managing Directors Strong, James Stynes, and Robert 

Kitts, led the discussions on Sunbeam's behalf. See Complaint ii 38 .  

Morgan Stanley knew that it had to persuade CPH not only to sell Coleman, but also to 

accept Sunbeam stock- ultimately, 14  . 1  million shares of Sunbeam stock - as a major part of the 

purchase price. During the course of negotiations, Morgan Stanley prepared and provided CPH with 

false financial and business information about Sunbeam designed to create the appearance that 

Sunbeam was prospering and that Sunbeam's stock had great value. For example, Morgan Stanley 

provided CPH with false 1996 and 1 997 sales and revenue figures, as well as false projections that 
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Sunbeam could not expect to achieve. 

In face-to-face discussions, Morgan Stanley and Sunbeam together assured CPH that 

(a) Sunbeam would meet or exceed its first quarter 1998 earnings estimates; (b) analysts' 1 998 

earnings estimates for Sunbeam were correct; and (c) Sunbeam's plan to earn $2.20 per share in 

1998 was easily achievable and probably low. Morgan Stanley and Sunbeam also falsely assured 

CPH that Sunbeam's "early buy" sales program would not hurt Sunbeam's future revenues. 

However, the "early buy" program was one of Sunbeam's revenue acceleration programs - and the 

devastating effects of Sunbeam's revenue acceleration programs already had begun to materialize 

at Sunbeam. Sunbeam's January and February 1 998 sales were down drastically, although those 

results were not disclosed to CPH or the public. To the contrary, Morgan Stanley and Sunbeam · 

together falsely advised CPH that Sunbeam's first quarter 1998 sales were "tracking fine" and 

running ahead of analysts' estimates. See Complaint� 39. 

Before the truth came out, Morgan Stanley persuaded CPH to sell its shares in Coleman to 

Sunbeam and to accept 14. 1 million shares of Sunbeam stock as part of the consideration. Based 

on the price at which Sunbeam's stock was trading, the 1 4. 1  million shares of Sunbeam stock had 

a market value of $600 million or more. See Complaint� 40. 

H. Morgan Stanley Advises Sunbeam's Board On The Acquisition (February 27, 1998). 

On February 27, 1998, Sunbeam's Board of Directors met at Morgan Stanley's offices to 

consider the purchase of Coleman, as negotiated by Morgan Stanley. At the meeting, Morgan 

Stanley made an extensive presentation to Sunbeam's Board concerning the proposed transaction. 

Numerous Morgan Stanley representatives, including Managing Directors Strong, Kitts, Stynes, Ruth 

Porat, and Vikram Pandit, attended the meeting. See Complaint�� 41 -42. Morgan Stanley presented 

Sunbeam's board with Morgan Stanley's  opinion on the value of Coleman. Using a discounted cash 

flow analysis, which Morgan Stanley represented was the best gauge of stand-alone economic value 

and the best method of capturing the unique value of Coleman, Morgan Stanley valued CPH's 

Coleman stock at a range of $3 1 .06 to $53 .24 per share. Morgan Stanley's  own analysis therefore 

shows that CPH's 44,067,520 Coleman shares were worth between $ 1 .369 billion and $2.346 
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billion. See Complaint if 43 . 

Following Morgan Stanley's  presentation, Sunbeam's Board of Directors voted to acquire 

Coleman on the very favorable terms that Morgan Stanley had negotiated. See Complaint if 44. 

I. Morgan Stanley Develops Sunbeam's Public Announcement Of The Coleman 
Acquisition (February 28-March 1, 1998). 

Morgan Stanley spent the following weekend developing Sunbeam's public relations strategy 

to announce the Coleman transaction. Morgan Stanley scripted the points for Dunlap to make in a 

conference call with analysts. Morgan Stanley also crafted a list of "key media messages" for 

Dunlap to use in his communications with the press. On Sunday, March 1 ,  1 998, Morgan Stanley 

spoke with a reporter for the Wall Street Journal to inform him that Sunbeam would announce its 

acquisition of Coleman the following morning. See Complaint if 45. 

Sunbeam announced its acquisition of Coleman on Monday, March 2, 1 998, prior to the 

opening of the financial markets. Consistent with Morgan Stanley' s  valuation, investors viewed 

Sunbeam's acquisition - and the price that Sunbeam had paid for Coleman - very favorably. The 

day before the acquisition was announced, Sunbeam's stock closed at $41 -3/ 4. In the days following 

Sunbeam's announcement of the transaction, Sunbeam's stock rose approximately 25%, to a high 

of $52. See Complaint if 46. 

J. Morgan Stanley Serves As The Underwriter For Sunbeam's $750 Million Convertible 
Debenture Offering (March 1998). 

Dunlap knew that Sunbeam needed to raise funds to pay the cash portion of the acquisition 

consideration. Dunlap also knew that Sunbeam needed cash to purchase two other smaller 

companies in addition to Coleman. Morgan Stanley recommended that Sunbeam raise funds through 

a $500 million offering of convertible subordinated debentures. To assure the offering's  success, 

and in exchange for substantial fees, Morgan Stanley lent its name to the offering. Indeed, Morgan 

Stanley agreed to serve as the sole underwriter for the offering. The money raised from the sale of 

the debentures was used by Sunbeam to complete the acquisition of Coleman. See Complaint if if 4 7-

48. 

Unbeknownst to CPH or the public, as a direct consequence of Sunbeam's manipulation of 
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its 1997 financial results, Sunbeam's first quarter 1998 sales were a small fraction of the financial 

community's expectations for the quarter. If Dunlap could consolidate Sunbeam's sales with 

Coleman's sales, Dunlap knew that he could obscure the implications of Sunbeam's collapsed first 

quarter sales. As a result, Dunlap was especially anxious to complete the acquisition of Coleman 

before Sunbeam announced its first quarter results. Indeed, the success of the scheme depended 

upon Sunbeam's ability to complete the Coleman acquisition before Sunbeam's  first quarter results 

were announced. To satisfy Dunlap's objectives, Morgan Stanley moved up the launch date of the 

debenture offering. See Complaint i! 49. 

Morgan Stanley arranged a series of"road show" meetings and conference calls to market 

the debentures to investors. Morgan Stanley prepared and distributed a memorandum for its sales· 

force to use in marketing the debentures to investors. Morgan Stanley also developed the script for 

Dunlap and Kersh to deliver during the road show. In those materials, Morgan Stanley 

misrepresented Sunbeam's financial performance and emphasized Dunlap's  purported "turnaround" 

accomplishments. See Complaint ii 50. 

Morgan Stanley launched the debenture offering with a research analyst presentation to the 

Morgan Stanley sales force. As part of Morgan Stanley's  growing relationship with Sunbeam, one 

of Morgan Stanley's  top-rated research analysts planned to initiate equity coverage of Sunbeam. 

That Morgan Stanley analyst had modeled values for Sunbeam's acquisition of Coleman that were 

higher than even Sunbeam's management had predicted. See Complaint ii 5 1 .  

Although Sunbeam initially planned to sell $500 million worth of debentures, Morgan 

Stanley's  marketing efforts were so successful that the size of the offering was increased to $750 

million on March 1 9, 1998 - the day of the last road show. Morgan Stanley sold the debentures 

to investors nationwide, including investors based in Florida. See Complaint ii 52. 

K. Morgan Stanley Receives Written Notice That Sunbeam's First Quarter Sales Are 
Down Dramatically (March 17-18, 1998). 

As Sunbeam's investment banker and the sole underwriter for the debenture offering, Morgan 

Stanley had a duty to investigate Sunbeam's finances and business operations. That duty included 
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an obligation to verify management's claims about Sunbeam's finances and business. Morgan 

Stanley, which had been working hand-in-hand with Sunbeam for almost a year and had traveled to 

Sunbeam's Florida offices, repeatedly asserted that it had satisfied that duty. See Complaint � 53. 

Strong, who was one of the senior Morgan Stanley investment bankers involved, has 

admitted in sworn testimony that he may have had 1 00 or niore telephone conversations with Dunlap 

and Kersh (whose offices were in Sunbeam's Delray Beach headquarters) and that Strong was "sure" 

that he would have been apprised of Sunbeam's financial performance during the first two months 

of 1998. See Complaint � 54. 

With the $750 million debenture offering and the Coleman transaction set to close at the end 

of March 1 998, Sunbeam's Florida-based outside auditors were shocked that Morgan Stanley had 

not asked them about Sunbeam's financial performance for first quarter 1998. Sunbeam's auditors 

were alarmed because Sunbeam's first quarter results were a disaster, but Dunlap, Kersh, and 

Morgan Stanley were telling CPH and the investing public, including investors in Florida, that 

Sunbeam's turnaround was a success, that Sunbeam's sales for the first quarter of 1 998 were ahead 

of the expectations of outside financial analysts, and that Sunbeam was poised for record sales. See 

Complaint � 55.  

On March 1 7, Sunbeam's auditors forced the issue. From their Florida offices, Sunbeam's 

auditors sent Morgan Stanley a letter reporting that Sunbeam's net sales through January 1 998 were 

down a stunning 60% - $28 million in January 1 998, as compared to $73 million in January 1 997. 

The March 17 letter explained that the decline was "primarily due to the . . .  new early buy program 

for grills which accelerated grill sales into the fourth quarter of fiscal 1 997." The next day, Morgan 

Stanley was faxed a schedule from Sunbeam's Florida office that showed that Sunbeam's January 

and February 1 998 net sales totaled $72 million- 50% lower than Sunbeam's January and February 

1997 net sales of $143.5 million. See Complaint �� 56-57. 

Based on information that Sunbeam and Morgan Stanley had disseminated, CPH, investors, 

and Wall Street analysts were anticipating that Sunbeam's first quarter 1 998 net sales would be in 

the range of$285 million to $295 million. Sales in that range would have been approximately 1 5% 
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higher than first quarter 1997 sales. Sunbeam's January and February 1 998 sales, however, totaled 

$72 million, barely 25% of $285 million. As Sunbeam's outside auditors advised Morgan Stanley 

in writing, the sales drop-off was driven by Sunbeam's sales acceleration program, a fraudulent 

program that manipulated the fourth quarter 1 997 financial results. The information put into Morgan 

Stanley's  hands on March 1 7 and March 1 8  placed Morgan Stanley on written notice that Morgan 

Stanley's and Sunbeam's assertions to CPH and other investors were false. Contrary to what 

Morgan Stanley and Sunbeam had represented, Sunbeam had not undergone a successful turnaround, 

Sunbeam's financial performance had not dramatically improved, and Sunbeam's performance in 

1998 was not going to be better than Wall Street analysts' expectations. It was imperative to Morgan 

Stanley, therefore, that the truth be kept from CPH until the Coleman transaction closed at the end· 

of March 1 998. See Complaint if 58 .  

L. Morgan Stanley Assists Sunbeam In Concealing The Fraud: The False March 19, 1998 
Press Release. 

Morgan Stanley did not disclose Sunbeam's disastrous first quarter, Morgan Stanley did not 

insist that Sunbeam disclose its disastrous first quarter, Morgan Stanley did not correct any of the 

false and misleading statements it and Sunbeam had made to CPH about Sunbeam's business or 

performance, and Morgan Stanley did not suspend any of the critical transactions that were 

scheduled to close in the next two weeks. Instead, with Morgan Stanley's  knowledge and assistance, 

Sunbeam prepared and issued a false press release on March 1 9, 1 998 that affirmatively misstated 

and concealed Sunbeam's true condition. See Complaint if 59. The press release stated (Complaint 

ir 60): 

Sunbeam Corporation . . .  said today that it is possible that its net sales for the first 
quarter of 1 998 may be lower than the range of Wall Street analysts' estimates of 
$285 million to $295 million, but net sales are expected to exceed 1 997 first quarter 
net sales of $253.4 million . . . .  The shortfall from analysts' estimates, if any, would 
be due to changes in inventory management and order patterns at certain of the 
Company's  major retail customers. The Company further stated that based on the 
strength of its new product offerings and powerful brand names, it remains highly 
confident about the overall sales outlook for its products for the entire year. 

As Morgan Stanley was fully aware, the March 19, 1 998 press release was false, misleading, 

and failed to disclose material information. The press release failed to disclose Sunbeam's disastrous 
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January and February 1 998 sales results or the true reasons for the first quarter collapse. Instead, the 

press release held out the false possibility that Sunbeam still could achieve sales of $285 million to 

$295 million and suggested that, if any shortfall occurred, that shortfall would be due to the fact that 

. certain retailers had decided to defer first quarter purchases to the second quarter. The press release 

also assured that Sunbeam at least would exceed first quarter 1997 net sales of $253 .4 million. See 

Complaint � 6 1 .  

Based on information that Morgan Stanley had in its hands on March 1 8, 1 998, it was 

obvious that Sunbeam would not achieve sales of$285 million to $295 million and that Sunbeam's  

first quarter 1 998 sales would be below its first quarter 1 997 numbers. Simply to meet 1997 first 

quarter sales, much less than the much higher figures investors expected, Sunbeam needed sales of 

$ 123.3 million over the 12 remaining days of the quarter - an average of $ 1 0.28 million per day. 

Sales of$ 1 0.28 million per day would be 306% more than the average per day sales in March 1 997, 

and 28 1 % more than the average per day sales for the first 17  days of March 1 998. 

Furthermore, Morgan Stanley knew that the shortfall from analysts' estimates was not caused 

by retailers' deciding to defer purchases from the first quarter of 1 998 to the second quarter, as the 

press release implied. Rather, as Sunbeam's outside auditors had advised Morgan Stanley in writing, 

the collapse in first quarter sales was driven by Sunbeam's acceleration of 1 998 sales into the fourth 

quarter of 1 997. See Complaint � 62. 

After Sunbeam's false press release was issued, Morgan Stanley stood arm-in-arm with 

Sunbeam while Dunlap and Kersh told CPH, analysts, and investors that the March 1 9, 1 998 release 

was immaterial and was a purely cautionary statement made because of the possibility that some first 

quarter 1 998 sales might simply "spillover" into the second quarter and that Sunbeam still believed 

that it actually would meet analysts' estimates of $285 million to $295 million in first quarter 1 998 

sales. See Complaint � 63. 

Morgan Stanley knew that a full and truthful disclosure of Sunbeam's first quarter sales 

collapse would doom Sunbeam's purchase of Coleman, which was scheduled to close on March 30, 

1998. As Morgan Stanley was fully aware, the written contract between CPH and Sunbeam gave 
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CPH the express legal right to refuse to close the sale if there was a material adverse change in 

Sunbeam's "business, results of operation or financial condition." Morgan Stanley knew that CPH, 

which was about to receive 14 . 1  million shares of Sunbeam stock, would exercise its right to walk 

away from the transaction if CPH became aware of the extent and reasons for Sunbeam's disastrous 

first quarter results. See Complaint iii! 64-65 . 

Furthermore, ifthe transactions did not close, Morgan Stanley would not be paid its $ 1 0.28 

million fee for the Coleman acquisition or its $22.5 million fee for underwriting the subordinated 

debenture offering. Morgan Stanley also knew that Sunbeam might replace Morgan Stanley with 

another investment banking firm - such as the Chase Securities team led by Mark Davis. 

Everything, therefore, depended on closing the Coleman acquisition before CPH learned the truth. 

See Complaint if 66. 

M. Sunbeam's Auditors Advise Morgan Stanley That The March 19, 1998 Release Is False. 

Although Sunbeam's outside auditors already had made it perfectly clear to Morgan Stanley 

that Sunbeam's first quarter 1998 sales were a disaster, Morgan Stanley was intent on proceeding 

based upon the false March 19, 1 998 press release. See Complaint if 67. 

One of Sunbeam's senior outside auditors, Lawrence Bornstein, has testified under oath that 

on March 19, 1998, he told Morgan Stanley's John Tyree that the statement in Sunbeam's March 1 9, 

1998 press release - that Sunbeam would at least exceed first quarter 1 997 sales of $253.4 million 

- was not credible: "Just do the math . . .  they've done a million dollars in sales the first 70 days 

of the year and now they need to do $ 1 0  million worth of sales for the next . . . I think it was 

1 1  days . . . I mean, something ridiculous." Bornstein also told Tyree: "I've been to every 

[Sunbeam] shipping dock domestically, I've been to Hattiesburg, I 've been to Neosho, I've been to 

Mexico City, and I don't think these guys can physically ship this much stuff." See Complaint if 68. 

N. Morgan Stanley, By No Later Than March 19, Knew That It Would Be Facing Legal 
Action For Its Role In The Debenture Offering. 

During his confrontation of Tyree, Bornstein warned that "there' s  going to be a lot of 

lawsuits" if Sunbeam did not achieve the numbers in the March 1 9, 1 998 press release - and 
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internal Morgan Stanley documents bear out Morgan Stanley's  understanding of that fact. Although 

discovery still is ongoing, CPH has learned recently that by the time the press release came out on 

March 19, Morgan Stanley knew that it would be facing legal action. CPH obtained that information 

from the privilege log that Morgan Stanley has served, which lists a document dated March 19, 1 998 

relating to the offering of subordinated debentures as "work product" - that is, that it was prepared 

in anticipation of litigation. 

0. Morgan Stanley Marches Ahead With The Closings (March 19-March 30, 1998). 

Morgan Stanley knew that the March 19  press release was false and misleading, and as 

Morgan Stanley' s  privilege log confirms, Morgan Stanley knew it would be facing lawsuits as a 

result of its participation in the Sunbeam fraud. Despite that knowledge and Bornstein' s  explicit 

statements, Morgan Stanley continued with its drive to close the debenture offering on March25, 

1 998 and the Coleman acquisition on March 30, 1 998 - before the first quarter results became 

public. 

As part of those preparations, on March 24, 1 998, Morgan Stanley's  Tyree spoke by 

telephone with Sunbeam's Kersh, who was located in Sunbeam's Delray Beach offices, to obtain an 

updated report concerning Sunbeam's first quarter performance. By the time of that March 24, 1998 

call, Sunbeam had fallen even further behind first quarter 1 997 sales. As of March 1 8, 1 998, 

Sunbeam needed to achieve average sales of $ 1 0.28 million per day, over 1 2  days, to reach first 

quarter 1 997 sales. Sunbeam's sales between March 1 8  and March 24, 1 998 had averaged only 

$6.8 1  million per day - well short of the $1 0.28 million per day that Sunbeam needed to achieve. 

Sunbeam's March 1 8  through March 24, 1 998 sales were further proof that Sunbeam's March 1 9, 

1998 press release was false and that Sunbeam would not achieve first quarter 1 998 sales in excess 

of first quarter 1 997 sales. See Complaint �� 69-70. 

Morgan Stanley also knew no later than March 25, 1 998, if not much earlier, that Sunbeam's 

earnings for the first quarter of 1 998 were going to miss Wall Street analysts' earnings expectations, 

which were in the range of $0.28 to $0.3 1 per share (excluding one-time charges). Sunbeam's 

outside auditors advised Morgan Stanley on March 25 that Sunbeam had suffered a $41 . 1 9  million 
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loss during the first two months of 1998, including a one-time charge of $30.2 million. Even 

excluding that one-time charge, Sunbeam's loss for the first two months was $0.1 3 per share. To 

achieve first quarter 1998 operating earnings of$0.28 per share, which were at the low end of analyst 

expectations, Sunbeam needed to realize a profit of $35.5 million during March 1 998 alone. A net 

profit of$35 .5  million in March would be 500% more than Sunbeam's net profit for the entire first 

quarter of 1 997. In fact, Sunbeam's first quarter 1998 earnings fell far short of Wall Street' s  

expectations. Although the collapse of Sunbeam's first quarter earnings was another material fact, 

that information was not disclosed to CPH or the public until after the closing of the Coleman 

transaction on March 30, 1 998. See Complaint ii 7 1 .  

P. Morgan Stanley Allows The Debenture Offering And The Coleman Acquisition To 
Close (March 25-30, 1998). 

Having directly participated in misleading CPH and other investors, Morgan Stanley had a 

duty to disclose the true facts before the closing of the debenture offering and the Coleman 

acquisition. Morgan Stanley also could have required Sunbeam to postpone the closings of those 

transactions until the necessary disclosures were made. Morgan Stanley did neither. Instead, 

Morgan Stanley marched forward and closed the $750 million debenture offering on March 25, 

1998, which was needed to consummate the Coleman transaction, and assisted Sunbeam in closing 

the acquisition of Coleman on March 30, 1 998. See Complaint ii 72. 

Morgan Stanley was richly rewarded for directly facilitating Sunbeam's fraud. Among other 

things, Morgan Stanley received $22.5 million for the subordinated debenture offering and $ 1 0.28 

million for the Coleman acquisition. Morgan Stanley would have received nothing if the 

transactions had failed to close. See Complaint ii 73. 

Q. Sunbeam's Fraudulent Scheme Begins To Unravel, Causing The Market Value Of 
Sunbeam's Stock To Plummet. 

On April 3, 1 998 - just four days after the Coleman transaction closed - Sunbeam 

announced that sales for the first quarter of 1 998 would be approximately 5% below the $253.4 

million in sales that Sunbeam reported in the first quarter of 1 997. In other words, Sunbeam was 

expecting sales in the range of $240 million. That sales shortfall was shocking news, particularly 
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in view of assurances provided by Sunbeam both in and after its March 1 9, 1 998 press release that 

$285 million to $295 million of sales was still a real possibility. The April 3,  1 998 press release also 

disclosed for the first time that Sunbeam would fall far short of Wall Street's earnings estimates and, 

in fact, now expected to show a loss for the quarter. Sunbeam's news stunned CPH and the market. 

On April 3, Sunbeam's stock price dropped 25% - from $45-9/ 16  to $34-3/8. See Complaint il 74. 

Sunbeam's actual first quarter 1 998 performance was even worse than Sunbeam disclosed 

on April 3, 1 998 . The April 3 press release indicated that Sunbeam's first quarter sales were in the 

range of $240 million. In fact, Sunbeam's first quarter sales were $224.5 million. Sunbeam 

obscured the true shortfall by extending its quarter from March 29 to March 3 1 ,  1 998 - thereby 

adding two more days of Sunbeam sales. Sunbeam also failed to disclose that it had included two 

days of Coleman sales due to the closing of the Coleman transaction on March 30. And even the 

$224.5 million sales figure was inflated by $29 million of new phony "bill and hold" sales. See 

Complaint il 7 5 .  

Just as Sunbeam's first quarter 1 998 sales had been a disaster, so, too, were Sunbeam's first 

quarter 1 998 earnings. Morgan Stanley and Sunbeam had represented to CPH that Sunbeam would 

achieve or exceed analyst first quarter 1998 earnings estimates. At the time of that representation, 

the consensus among analysts was that Sunbeam would enjoy first quarter 1 998 earnings of $0.33 

per share. However, on May 9, 1998, Sunbeam disclosed that it would record a first quarter loss of 

$0. 09 per share (excluding one-time charges) - more than $0 .40 per share lower than CPH had been 

told to expect. See Complaint il 76. 

Within weeks, Dunlap's fraudulent scheme began to unravel. In June 1 998, after a number 

of news articles critical of Sunbeam's practices, Sunbeam's Board of Directors launched an internal 

investigation. That investigation led quickly to the firing of Dunlap and Kersh, and, subsequently, 

to a restatement of Sunbeam's financial statements for 1 996, 1 997, and the first quarter of 1 998. See 

Complaint il 77. 

R. The Defrauders Are Brought To Justice. 

As observed above, the Sunbeam fraud has resulted in dozens of lawsuits in this State, and 
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many of the responsible actors have been required to answer for their involvement in the wrongdoing 

as a result. In this case, CPH seeks to hold Morgan Stanley accountable for its involvement in the 

same fraud. 

Argument 

I. Morgan Stanley Has Shown No Reason Why This Court Should Exercise Its Discretion 
To Dismiss This Case On Forum Non Conveniens Grounds. 

Morgan Stanley has shown no reason why this Court should decline to exercise its 

jurisdiction and instead dismiss this case on forum non conveniens grounds. A court that has been 

asked to dismiss a complaint on forum non conveniens grounds must conduct the following four-part 

inquiry (Kinney Sys. ,  Inc. v. Cont '! Ins. Co. , 674 So. 2d 86, 90 (Fla. 1 996) (citation omitted, 

emphasis in original)): 

"( 1)  As a prerequisite, the court must establish whether an adequate alternative forum 
exists which possesses jurisdiction over the whole case. (2) Next, the trial judge 
must consider all relevant factors of private interest, weighing in the balance a strong 
presumption against disturbing plaintiffs' initial forum choice. (3) If the trial judge 
finds this balance of private interest in equipose or near equipose, he must then 
determine whether or not factors of public interest tip the balance in favor of a trial 
in [another] forum. (4) If he decides that the balance favors such a . . .  forum, the 
trial judge must finally ensure that plaintiffs can reinstate their suit in the alternative 
forum without undue inconvenience or prejudice." 

Accord Fla. R. Civ. P. 1 .06 1 .  Here, the first factor is not an issue because a New York court would 

possess jurisdiction over the whole case, and the fourth factor also is not an issue because a party 

seeking a forum non conveniens dismissal is automatically deemed to stipulate that the filing date 

of the action in the new forum will be treated as the same as the filing date of the Florida action, 

thereby avoiding questions relating to the statute of limitations. See Fla. R. Civ. P. l .061 (c). The 

other two factors, however, clearly preclude dismissal of this case on forum non conveniens grounds. 

A. The Private Interest Favors CPH's Venue Choice. 

This lawsuit, as Morgan Stanley has admitted, centers on Florida events. The relevant 

factors of private interest, far from overcoming the presumption against disturbing CPH' s choice of 

Florida as the forum for this lawsuit, affirmatively favor CPH' s venue selection. Although Morgan 

Stanley now pretends otherwise, this case centers on events that occurred in Florida. Indeed, Morgan 
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Stanley and its sister company, MSSF, contended as much in pleadings filed earlier in this litigation. 

See Fla. Stat. § 90.202(6) (2003) (court documents are subject to judicial notice). MSSF, which is 

represented by the same counsel as Morgan Stanley, filed its complaint against CPH and another 

defendant here in this State and Country. In that complaint, MSSF admitted that venue is proper in 

this State and County pursuant to Fla. Stat. § 4 7. 05 1 and that personal jurisdiction over CPH and the 

other defendant is present "because the cause of action arises out of Defendants' activities in the 

State." See MSSF Complaint, iii! 13-14 (emphasis added). That is a telling admission because 

Morgan Stanley asserted in the brief that it filed in support of the instant motion that this case and 

the MSSF lawsuit "involve common facts" (MS Mem. 1 7  n. 1 1  ), and also asserted in an earlier 

motion that this case and the MSSF lawsuit "involve the same series of financial transactions, 

involve a common set of operative facts, and will require the Court to consider and resolve . . .  

substantially similar legal issues." See MS 5/2W3 ,.. Motion if 3 .  Those binding admissions confirm 

the appropriateness of CPH's choice of forum. 

Many important non-party witnesses live in Florida. The private interest also weighs 

heavily in favor of this case staying in Florida because many important non-party witnesses reside 

in Florida. Those witnesses, whose roles in this case for the most part are detailed in the allegations 

of the complaint just summarized, include former.Sunbeam directors, executives, and employees; 

former Arthur Andersen partners and employees; and former First Union National Bank employees. 

A partial list of non-party witnesses who have Florida residences include the following: 

• Albert Dunlap, the former Chairman and CEO of Sunbeam who hired Morgan 
Stanley to assist Sunbeam with the sale of the company or the acquisition of other 
companies. Dunlap maintains a residence in Boca Raton, Florida. 

• David Fannin, the former Vice President, Secretary, and General Counsel of 
Sunbeam who was intimately involved with Morgan Stanley' s  work over the course 
of the entire transaction. Fannin maintains a residence in Fort Lauderdale, Florida. 

• Donald Denkhaus, a former Arthur Andersen audit supervisor who worked on the 
1998 Restatement investigation. Denkhaus maintains a residence in Miami, Florida. 

• Richard Goudis, the former Vice President of Investor Relations and Corporate 
Planning at Sunbeam who worked with Morgan Stanley in developing the roadshow 
strategy that falsely represented Sunbeam's financial condition. Goudis maintains 
a residence in Boca Raton, Florida. 
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• Lee Griffith, the former Vice President of Sales at Sunbeam who has knowledge of 
Sunbeam's "bill and hold" and "channel stuffing" practices. Griffith maintains a 
residence in Boca Raton, Florida. 

• Russell Kersh, the former Vice Chairman and Chief Financial Officer at Sunbeam 
who teamed with Dunlap for over 1 5  years and played a key role in the Sunbeam 
"turnaround" fraud. Kersh maintains a residence in Boca Raton, Florida. 

• Howard Kristol, a former outside director of Sunbeam when Albert Dunlap served 
as Chairman and CEO. Kristol maintains a residence in Boca Raton, Florida. 

• Deborah MacDonald, the former Director of Corporate Planning and Director of 
Worldwide Strategy and Planning at Sunbeam who was responsible for forecasting 
Sunbeam's financial performance and providing financial information to Morgan 
Stanley. MacDonald maintains a residence in Boca Raton, Florida. 

• Lawrence Bornstein, the former senior audit manager at Arthur Andersen who was 
involved in the due diligence for the subordinated debenture offering and confronted · 
Morgan Stanley about the false statements in Sunbeam's March 1 9, 1 998 press 
release. Bornstein maintains a residence in Lake Worth, Florida. 

• Mark Brockelman, the former senior audit manager at Arthur Andersen who was 
involved in the due diligence for the subordinated debenture offering and was present 
when Lawrence Bornstein confronted Morgan Stanley about the false statements in 
Sunbeam's March 19, 1 998 press release. Brockelman maintains a residence in Lake 
Worth, Florida. 

• Philip Harlow, the former Sunbeam engagement partner at Arthur Andersen who 
worked with Lawrence Bornstein on the subordinate debenture offering and comfort 
letters. Harlow maintains a residence in Fort Lauderdale, Florida. 

• Vance Kistler, a former financial auditor at Arthur Andersen who worked on the 
1 997 audit of Sunbeam. Kistler maintains a residence in Boca Raton, .Florida. 

• Dennis Pastrana, the former senior audit partner and senior accountant at Arthur 
Andersen who worked with Lawrence Bornstein on the subordinated debenture 
offering and physically monitored Sunbeam's practices on shipping docks on the eve 
of the close of the first quarter of 1 998. Pastrana maintains a residence in Miami, 
Florida. 

• William Pruitt, the former senior audit partner at Arthur Andersen and concurring 
partner on the subordinated debenture offering and comfort letters. Pruitt maintains 
a residence in Miami, Florida. 

• M. Walker Duvall, the former Senior Vice President of Corporate Banking at First 
Union National Bank, a financial institution that was part of a group of lenders that 
provided financing to Sunbeam in conjunction with the acquisitions. Duvall 
maintains a residence in Boca Raton, Florida. 

• William Rutter, a former Senior Vice President at First Union National Bank and 
former outside director of Sunbeam. Rutter maintains a residence in Lighthouse 
Point, Florida. 
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See Exh. A (Declaration of Christopher M. O'Connor attesting to the sources of the foregoing 

addresses); see also Safety Nat 'l Cas. Corp. v. Florida Mun. Ins. Trust, 8 1 8  So. 2d 612, 613  (Fla. 

5th DCA 2002) (recognizing use of declarations in connection with forum non conveniens motions). 

The only way to ensure that those important non-party witnesses will be available to testify in person 

at trial is to have the case pending here. 

There are, as Morgan Stanley undoubtedly will emphasize in its reply, some potential trial 

witnesses who live and work in New York. But virtually without exception, those witnesses are 

employed by the parties or are lawyers or agents for the parties. Those witnesses, who are under the 

control of the parties, will appear to testify no matter where the trial occurs. So what matters for 

purposes of Morgan Stanley's motion are the Dunlaps, the Kershs, the Bornsteins, and the Fannins 

of the world - key witnesses who cannot be compelled to appear at trial outside their home state. 

It is beyond serious dispute that the vast majority of those witnesses reside in Florida and can be 

compelled to testify at trial only if the trial takes place here. 

The numerous Florida contacts favor Florida. The appropriateness of a Florida court to 

hear this lawsuit is underscored by the significant number of Florida contacts to this dispute. Those 

contacts, which Morgan Stanley simply ignores, are evidenced by documents produced in this 

litigation and by sworn testimony in related litigation. Those contacts include the following: 

• On or about April 22, 1 997, Morgan Stanley personnel traveled to Delray Beach, 
Florida to meet with Albert Dunlap and Russell Kersh at Sunbeam's headquarters to 
discuss the retention of Morgan Stanley as financial advisor to Sunbeam. 

• On or about July 1 8, 1 997, Morgan Stanley personnel participated in a conference 
call with Russell Kersh, who was in Florida, concerning synergies that could result 
from various potential business combinations. 

• On or about July 2 1 ,  1 997, Morgan Stanley personnel participated in a conference 
call with Sunbeam personnel, who were located in Florida, concerning possible 
business combination synergies. 

• On or about July 24, 1 997, Morgan Stanley personnel met in Florida with Albert 
Dunlap and Russell Kersh to discuss strategic alternatives for Sunbeam. 

• On or about August 8, 1 997, Morgan Stanley personnel met with Sunbeam personnel 
in Florida to discuss potential acquisition candidates. 
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• On or about September 5, 1 997, Morgan Stanley sent an engagement letter to 
Sunbeam's Florida offices leading to Morgan Stanley's  sale, merger, and acquisition 
work for Sunbeam. 

• On or about September 1 1 , 1997, Morgan Stanley personnel sent discussion materials 
to Sunbeam's Florida offices regarding an overview of the proposed selling process. 

• On or about September 1 8, 1997, Morgan Stanley personnel sent to Sunbeam's 
Florida offices a draft of an informational memorandum for Sunbeam's review. 

• On or about September 1 9, 1997, William Strong of Morgan Stanley sent Albert 
Dunlap in Florida a letter seeking an amendment to the September 5, 1 997 
engagement letter between Sunbeam and Morgan Stanley. 

• On or about September 22, 1 997, Morgan Stanley personnel met with Sunbeam 
personnel in Florida in connection with Morgan Stanley's work for Sunbeam. 

• On or about September 23 and 24, 1 997, Morgan Stanley personnel conducted due 
diligence of Sunbeam at Sunbeam's offices in Florida. 

• On or about October 9, 1 997, Morgan Stanley personnel sent briefing materials to 
Russell Kersh and David Fannin in Florida. 

• On October 23, 1 997, Sunbeam issued a press release from its headquarters in 
Florida announcing the retention of Morgan Stanley to serve as Sunbeam's financial 
advisor in exploring strategic alternatives. 

• On or about October 29, 1997, Morgan Stanley personnel conducted due diligence 
of Sunbeam at Sunbeam's offices in Florida. 

• On or about December 1 1 , 1 997, Jam es Stynes of Morgan Stanley sent to Sunbeam's 
Florida offices preliminary discussion materials regarding a potential transaction 
involving Coleman. 

• On or about December 1 6, 1 997, Morgan Stanley personnel sent a fax to Sunbeam's 
Florida offices containing documents concerning a potential transaction involving 
Coleman and Sunbeam. 

• On or about December 1 8, 1 997, Albert Dunlap, Michael Price, Ronald Perelman, 
and Howard Gittis met in Florida to discuss a potential transaction involving 
Sunbeam and Coleman. 

• On or about December 24, 1 997, Morgan Stanley personnel sent a memorandum to 
Sunbeam's offices in Florida attaching documents concerning durable consumer 
product companies. 

• On or about January 5,  1 998, Morgan Stanley personnel met with Sunbeam personnel 
in Florida in connection with Morgan Stanley's  work for Sunbeam. 

• On or about January 1 5, 1 998, Morgan Stanley personnel participated in a conference 
call with Russell Kersh, who was in Florida, concerning updates on project status and 
organizational issues. 
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• On or about January 20, 1998, Morgan Stanley personnel conducted a conference call 
with Sunbeam personnel, who were in Florida, concerning potential buyers and 
acquisition targets. 

• On or about January 26, 1 998, Morgan Stanley personnel faxed materials to Russell 
Kersh in Florida involving a potential transaction between Sunbeam and Coleman. 

• On or about February 2, 1 998, Morgan Stanley personnel faxed a document 
concerning income projections for Coleman and Sunbeam to Sunbeam's Florida 
offices. 

• On or about February 2, 1 998, Morgan Stanley personnel participated in a conference 
call with Sunbeam personnel, who were in Florida, in connection with Morgan 
Stanley's work for Sunbeam, including work relating to the Coleman transaction. 

• On or about February 3, 1998, Sunbeam personnel met with an Arthur Andersen 
representative at Sunbeam's Florida offices in connection with the Coleman 
transaction. 

• On or about February 5, 1 998, Morgan Stanley personnel participated in a conference 
call with Sunbeam personnel, who were in Florida, in connection with Morgan 
Stanley's  work for Sunbeam, including work relating to the Coleman transaction. 

• On or about February 20, 1 998, Morgan Stanley personnel faxed to Sunbeam's 
Florida offices proposed summary transaction terms and information on the public 
relations firm Sard Verbinnen & Co. 

• Sunbeam's March 2, 1998 press release announcing the Coleman transaction, which 
Morgan Stanley was instrumental in putting together, was issued out of Sunbeam's 
Florida offices. 

• On or about March 4 and 5, 1998, Morgan Stanley personnel conducted due diligence 
at Sunbeam's Florida offices. 

• On or about March 5, 1 998, John Tyree of Morgan Stanley attended a drafting 
session in Florida in connection with the subordinated debenture offering. 

• On March 5, 1 998, Morgan Stanley personnel met at Sunbeam's offices in Delray 
Beach, Florida in connection with Morgan Stanley' s  work for Sunbeam on the 
Coleman transaction. 

• On or about March 5,  1 998, Morgan Stanley personnel issued to Sunbeam in Florida 
a "highly confident" letter concerning the financing of the Coleman transaction. 

• On or about March 1 1 , 1998, Morgan Stanley personnel sent a letter to Arthur 
Andersen in Florida requesting a "comfort letter" for the subordinated debenture 
offering. 

• On or about March 1 1 , 1 998, Morgan Stanley personnel faxed to Deborah 
MacDonald in Florida pro forma financial information concerning Sunbeam's 
acquisitions. 
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• On or about March 12, 1998, Morgan Stanley personnel conducted an accounting due 
diligence conference call regarding Sunbeam's financial circumstances with Arthur 
Andersen personnel, who were in Florida. 

• On or about March 1 8, 1998, Sunbeam personnel in Florida faxed to Morgan Stanley 
information showing that Sunbeam's first quarter 1998 sales were less than half of 
Sunbeam's January and February 1 997 sales. 

• On March 1 8, 1998, Morgan Stanley personnel participated in one or more 
conference calls with Sunbeam personnel, who were in Florida, concerning 
Sunbeam's first quarter 1 998 sales and the issuance of a press release. 

• Sunbeam's March 19, 1998 press release was issued from Sunbeam's offices in 
Florida. 

• On or about March 19, 1 998, Arthur Andersen's  Fort Lauderdale office issued a 
"comfort letter" to Morgan Stanley. 

• Lock Up Letters concerning restrictions on Sunbeam stock signed by Charles Elson, 
Howard Kristo!, Faith Whittlesey, William Rutter, and Donald Uzzi were faxed from 
Sunbeam's offices in Florida. 

• On or about March 23, 1998, John Tyree of Morgan Stanley faxed a memorandum 
concerning bring-down due diligence to Sunbeam in Florida. 

• On or about March 24, 1998, John Tyree of Morgan Stanley spoke by telephone with 
Russell Kersh, who was in Sunbeam's Florida offices, concerning due diligence. 

• On or about March 25, 1 998, Arthur Andersen' s  Fort Lauderdale office issued a 
"comfort letter" to Morgan Stanley. 

• On or about March 3 1 ,  1998, Morgan Stanley sent to Sunbeam's Florida offices a 
$9.6 million invoice for services performed for Sunbeam. 

• William Strong of Morgan Stanley testified that it is possible that he had between 50 
and 100 telephone conversations with Albert Dunlap and Russell Kersh between 
December 1997 and April 1998 in connection with Morgan Stanley's  work for 
Sunbeam. 

· 

• Morgan Stanley' s  counsel in connection with the subordinated debenture offering, 
Davis Polk & Wardwell, faxed, mailed, or caused to be delivered by other means 
correspondence, documents, and other communications to Sunbeam's offices in 
Florida. 

See Exh. A (Declaration of Christopher M. O'Connor attesting to the sources of the foregoing 

contacts). 

Morgan Stanley, in its responses to interrogatories, has confirmed the extensive contacts that 

its personnel had with Florida. See MS Resp. to Int. No. 9. When Morgan Stanley was asked which 

of its personnel communicated in writing or by e-mail, telecopy, or overnight courier with 
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individuals in Florida concerning the Sunbeam matter, Morgan Stanley stated in its interrogatory 

responses that it would be "unduly burdensome" to provide that information. See MS Resp. to Int. 

No. 1 0. The reason it supposedly is "unduly burdensome" for Morgan Stanley to respond is plain: 

Morgan Stanley personnel had countless contacts with individuals in Florida regarding the Sunbeam 

matter. 

Morgan Stanley, in its responses to requests for admission, further confirmed that there were 

significant and numerous Florida contacts with this case. Although Morgan Stanley's  admissions 

in that regard are too numerous to list here, the following is a sampling of instances in which Morgan 

Stanley admitted Florida's connection to the key events giving rise to this case, to the individuals 

involved in those events, and to the many lawsuits arising from the Sunbeam fraud: 

• admitting that Morgan Stanley has an office in Florida and that Morgan Stanley DW 
has multiple branch offices in Florida (Resp. No. 1) .  

• admitting that at the time of the Coleman transaction Morgan Stanley had an office 
in Florida and that Morgan Stanley DW had several branch offices in Florida (Resp. 
No. 2). 

• admitting that at the time of the Coleman transaction Sunbeam's principal place of 
business was located in Delray Beach, Florida (Resp. No. 59). 

• admitting that Sunbeam personnel and representatives involved with the Coleman 
transaction had offices in Florida (Resp. No. 60). 

• admitting that at the time of the Coleman transaction Albert Dunlap, the former CEO 
of Sunbeam, worked at Sunbeam's headquarters in Florida (Resp. No. 6 1 ). 

• admitting that at the time of the Coleman transaction Philip Harlow worked for 
Arthur Andersen in Florida (Resp. No. 1 05). 

• admitting that at the time of the Coleman transaction Lawrence Bornstein worked for 
Arthur Andersen in Florida (Resp. No. 1 08). 

• admitting that Morgan Stanley conducted business in Florida with Sunbeam in 
connection with the Coleman transaction (Resp. No. 129). 

• admitting that MS SF conducted business with Sunbeam in Florida in connection with 
the Coleman transaction (Resp. No. 130). 

• admitting that Morgan Stanley conducted due diligence in Florida in connection with 
the Coleman transaction (Resp. No. 1 3 1) .  

• admitting that MSSF conducted due diligence in Florida in connection with the 
Coleman transaction (Resp. No. 1 32). 
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• admitting that Morgan Stanley conducted due diligence in Florida in connection with 
the Subordinated Debenture Offering (Resp. No. 143). 

• admitting that MSSF conducted due diligence in Florida in connection with the 
Subordinated Debenture Offering (Resp. No. 144). 

• admitting that Morgan Stanley conducted due diligence in Florida in connection with 
the Bank Facility (Resp. No. 1 55). 

• admitting that MSSF conducted due diligence in Florida in connection with the Bank 
Facility (Resp. No. 1 56). 

• admitting that Morgan Stanley personnel met with Sunbeam on two occasions 
between July and August 1 997 in Sunbeam's Florida offices (Resp. No. 1 72). 

• admitting that on or about September 22, 1 997 Morgan Stanley personnel or 
representatives met with Sunbeam personnel or representatives in Florida in 
connection with Morgan Stanley's work for Sunbeam (Resp. No. 1 79). 

• admitting that on or about September 23 and 24, 1 997 Morgan Stanley personnel or 
representatives conducted due diligence at Sunbeam's offices in Florida (Resp. 
No. 1 80). 

• admitting that on or about October 29, 1 997 Morgan Stanley personnel or 
representatives conducted due diligence at Sunbeam's offices in Florida (Resp. 
No. 1 85). 

• admitting that on or about January 5, 1 998 Morgan Stanley personnel or 
representatives met with Sunbeam personnel or representatives in Florida in 
connection with Morgan Stanley's  work for Sunbeam (Resp. No. 191 ). 

• admitting that on or about March 4, 1 998 Morgan Stanley personnel or 
representatives conducted due diligence at Sunbeam's Florida offices (Resp. 
No. 209). 

• admitting that on or about March 4, 1 998 MSSF personnel or representatives 
conducted due diligence at Sunbeam's Florida offices (Resp. No. 2 1 0). 

• admitting that on or about March 5,  1 998 Morgan Stanley personnel or 
representatives conducted due diligence at Sunbeam's Florida offices (Resp. 
No. 21 1) .  

• admitting that on or about March 5, 1 998 MSSF personnel or representatives 
conducted due diligence at Sunbeam's Florida offices (Resp. No. 2 12). 

• admitting that on or about March 5, 1998 John Tyree of Morgan Stanley attended a 
drafting session in Florida in connection with the Subordinated Debenture Offering 
(Resp. No. 214). 
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• admitting that on March 5, 1998 John Tyree, Andrew Savarie, Bram Smith, Ishaan 
Seth, Thomas Burchill, and Michael Hart, all of Morgan Stanley, met at Sunbeam's 
offices in Delray Beach, Florida in connection with Morgan Stanley's  work for 
Sunbeam (Resp. No. 220). 

• admitting that several lawsuits were ·transferred to or coordinated with the federal 
case entitled In re Sunbeam Securities Litigation in Florida (Resp. No. 254). 

• admitting that CPH sued Arthur Andersen and Philip Harlow in state court in Florida 
in the case entitled Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP and 
Philip Harlow (Resp. No. 280). 

The foregoing admissions are just the tip of the iceberg. All told, although Morgan Stanley 

struggled mightily in its responses to avoid conceding any Florida nexus, Morgan Stanley admitted 

Florida's  connection to the key events and parties involved in this case in response to 1 1 3 separate 

requests for admission. See id. ; see also Resp. Nos. 10, 44, 45, 47, 49, 57, 58, 62, 63, 64, 65, 66, 67, 

68, 69, 70, 94, 1 02, 103, 1 04, 1 1 1 , 1 14, 1 1 7, 127, 133, 1 34, l37, 1 38, 1 39, 1 40, 14 1 ,  142, 145, 146, 

149, 1 50, 1 5 1 ,  1 52, 1 53, 154, 1 57, 1 58, 178, 1 84, 207, 213 , 2 1 5, 2 1 6, 2 17, 2 1 8, 2 1 9, 226, 229, 233, 

236, 237, 238, 239, 240, 243, 255, 256, 257, 258, 259, 260, 261 , 262, 263, 264, 265, 266, 267, 268, 

269, 270, 271 , 272, 273, 274, 275, 276, 277, 278, 279. 

Insofar as Morgan Stanley asserts that it conducted a number of its activities from New York, 

that assertion is beside the point because as an active co-conspirator in the fraudulent activities 

occurring in this State (as alleged in Count III of the complaint), Morgan Stanley most certainly 

could expect to be haled into Florida to answer for its conduct. See Execu-Tech Bus. Sys., Inc. v. 

New Oji Paper Co., 752 So. 2d 582, 585 (Fla. 2000) (personal jurisdiction exists over co-conspirator, 

even if co-conspirator's  conduct was all out-of-state, if that conduct was in aid of a tortious act 

occurring in this State); see also Acquadro v. Bergeron , 85 1 So. 2d 665, 670 (Fla. 2003) 

("'telephonic, electronic, or written communications into Florida may form the basis for personal 

jurisdiction . . .  if the alleged cause of action arises from the communications"') (quoting Wendt v. 

Horowitz, 822 So. 2d 1252, 1260 (Fla. 2002)). So the private interest, far from tipping the balance 

in favor of another forum, strongly favors this case staying here in Florida- where MS SF, Morgan 

Stanley's sister company, itself has filed suit. 
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B. The Public Interest Also Favors This Case Staying In Florida. 

This Court need address the public interest only if the competing private interests are in 

equipoise. As shown above, that is not the case: the private interests plainly favor keeping this 

lawsuit in Florida, along with the lawsuit that MSSF filed here. Nonetheless, were the Court to 

evaluate the public interest, it is clear that the public interest also favors keeping this litigation in 

Florida. As set forth above, at least two-dozen cases arising from the Sunbeam fraud have been 

litigated in this State. The fact that many Sunbeam cases have been adjudicated in this State and 

County demonstrates that the public interest weighs in favor of this litigation staying here in Florida. 

See Pafco Gen. Ins. Co. v. Wah-Wai Furniture Co., 701 So. 2d 902, 904 (Fla. 3d DCA 1 997) 

(rejecting/arum non conveniens argument, observing that "' [l]itigation of related claims in the same · 

tribunal is favored in order to avoid duplicative litigation, attendant unnecessary expense, loss of 

time to courts, witnesses and litigants, and inconsistent results"') (citations omitted). 

C. Morgan Stanley's Arguments Are Unavailing. 

The additional points cited by Morgan Stanley are neither among the factors recognized by 

Florida law nor otherwise sufficient to warrant a forum non conveniens dismissal. See MS Mem. 

16- 17. With respect to Morgan Stanley's choice oflaw point, Morgan Stanley's  motion should be 

denied without further inquiry if this Court decides that Florida law applies (the choice of law 

question is addressed in Section II below), because Morgan Stanley stakes virtually its entire forum 

non conveniens argument on the assumption that New York law applies. But even ifNew York law 

were to apply to the claims in this case, which it does not, that would not be sufficient to warrant a 

forum non conveniens dismissal given all of the private and public interests favoring this case 

remaining here, and given that Florida courts regularly apply the laws of other states without 

relinquishing their virtually unflagging obligation to exercise jurisdiction over lawsuits filed here. 

See 12A Fla. Jur. 2d, Courts and Judges § 7 1  (1 998) ("a court cannot improperly refuse to exercise 

jurisdiction once it has been shown to exist"). 

With respect to Morgan Stanley's  argument about the supposed "unfairness" of imposing jury 

duty on Florida residents and this Court's  "busy docket," Morgan Stanley's  argument is meritless. 
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The Sunbeam fraud is a Florida-based fraud, which has been adjudicated in Florida courts time and 

again, so Florida residents have a strong interest in the resolution of the matters involved here. And 

although this Court's docket undoubtedly is very busy, Morgan Stanley has not shown that New 

York courts are any less busy, or that it is ever permissible for a court to decline jurisdiction on the 

ground of overwork. 

In sum, Morgan Stanley has not begun to make the strong showing that it must to 

demonstrate the propriety of a forum non conveniens dismissal. Consequently, Morgan Stanley's  

motion to dismiss on that ground should be denied. 

II. Florida Law, Not New York Law, Applies In Determining Whether CPH's Claims Are 
Actionable For Purposes Of Morgan Stanley's Motion For Judgment On The 
Pleadings. 

Morgan Stanley' s  brief begins with a consideration of which substantive law this Court 

should apply in adjudicating Morgan Stanley's  motion for judgment on the pleadings, which Morgan 

Stanley filed two days after it answered CPH' s complaint. The parties dispute the answer to that 

question, with Morgan Stanley arguing that New York law governs, and CPH arguing that Florida 

law applies. CPH, as is demonstrated below, is correct. 

A. Florida Has The Most Significant Relationship To This Dispute. 

Florida law, contrary to Morgan Stanley's  contention, applies to this Florida-initiated fraud 

centering on a large Florida corporation. That conclusion is confirmed by applying the choice oflaw 

rule adopted by the courts of this State, the "most significant relationship" test of the Restatement 

(Second) of Conflict of Laws. See Bishop v. Florida Specialty Paint Co. ,  389 So. 2d 999, 1 00 1  (Fla. 

1980); see also Restatement (Second) of Conflict of Laws § 6 ( 1 971  ). Morgan Stanley acknowledges 

Florida's adoption of the Restatement, but then proceeds (MS Mem. 1 0) to make an argument under 

Restatement § 148(1), which is the wrong section. That section is confined to situations where all 

of the plaintiffs actions in reliance on the purported representations took place in the same state 

where the false representations were made and received. As CPH' s complaint and Morgan Stanley's  

own arguments establish, Morgan Stanley' s  fraudulent actions and CPH's reliance took place in at 

least two states: primarily in Florida, but also in New York. See, e.g., Complaint iii! 36-44; MS 
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Mem. 1 0-12 .  As a result, the governing choice oflaw test is Restatement § 1 48(2), which provides: 

(2) When the plaintiffs action in reliance [on the defendant's  false 
representations] took place in whole or in part in a state other than that where the 
false representations were made, the forum will consider such of the following 
contacts . . .  as may be present . . .  

(a) the place, or places, where the plaintiff acted in reliance upon the 
defendant's representations, 

(b) the place where the plaintiff received the representations, 
( c) the place where the defendant made the representations, 
( d) the domicile, residence, nationality, place of incorporation and 

place of business of the parties, 
(e) the place where a tangible thing which is the subject of the 

transaction between the parties was situated at the time, and 
(f) the place where the plaintiff is to render performance under a 

contract which he has been induced to enter by the false 
representations of the defendant. 

The first Comment to Restatement § 148(2) further elaborates that the choice oflaw inquiry under 

§ 148(2) should be undertaken in light of the "most significant relationship" principles of 

Restatement § 6. See Restatement (Second) of Conflict of Laws § 148, cmt. e ( 1 971); see also id. § 6 

(providing that factors relevant to choice of law include "(a) the needs of the interstate and 

international systems, (b) the relevant policies of the forum, ( c) the relevant policies of other 

interested states and the relative interests of the states in the determination of the particular issue, 

( d) the protection of justified expectations, ( e) the basic policies underlying the particular field of 

law, (f) certainty, predictability and uniformity of result, and (g) ease in the determination and 

application of the law to be applied"). 

Indeed, although Morgan Stanley attempts to portray the choice of applicable law as 

essentially preordained under Restatement § 148(1 ), the truth is that the search for the state with the 

most significant relationship must be conducted under § 1 48(1)  (emphasis added): 

When the plaintiff has suffered pecuniary harm on account of his reliance on the 
defendant's  false representations and when the plaintiffs action in reliance took 
place in the state where the false representations were made and received, the local 
law of this state determines the rights and liabilities of the parties unless. with respect 
to the particular issue. some other state has a more significant relationship under the 
principles stated in § 6 to the occurrence and the parties. in which event the local law 
of the other state will be applied. 

The underscored language, which Morgan Stanley surprisingly omits from its quotation of 
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Restatement § 148(1 ), confirms that the choice oflaw inquiry under § 148(1 ), like the inquiry under 

§ 148(2), requires an evaluation of which state has the most significant relationship to the claim. 

When determining which state has the most significant relationship to a misrepresentation 

claim, courts consider the location of the place where the fraud was "initiated and perpetuated." Tew 

v. Chase Manhattan Bank, NA. , 728 F. Supp. 1 55 1 ,  1 563-64 (S.D. Fla. 1 990). In Tew, for example, 

the court rejected a New York bank's contention that New York law governed and instead applied 

Florida law because the fraud "was centered" at the Fort Lauderdale office of the corporation where 

"the former officers and directors initiated and perpetrated the fraud." Id. at 1 563. The court 

observed that, "[g]ranted the injury [at issue] encompassed victims around the nation, including New 

York." Id. at 1 564. But that did not alter the fact that "the locus of the harm was in Florida." Id. 

Given Florida's "interest in punishing fraudulent actions committed by corporate entities and 

principals doing business here" - and given that "Chase Manhattan was contacted from Florida via 

written correspondence and telephone calls" and that Chase also sent two ofits employees to Florida 

on one occasion - the court rejected Chase's argument and held that "Florida has the most 

significant relationship to the fraudulent activities at issue." Id. at 1 5  64-65 .  

Here, despite Morgan Stanley's  attempts to invoke the wrong section of the Restatement and 

then to quote selectively from it, as is demonstrated below, Florida has the most significant 

relationship to the fraudulent scheme giving rise to CPH's claims against Morgan Stanley. 

1. The complaint allegations, which must be accepted as true at this stage, 
establish that Florida has the most significant relationship to this dispute. 

The allegations ofCPH's complaint reveal numerous Florida contacts such as the following: 

First, the financial information that was obscured, manipulated, and altered by Morgan 

Stanley originated in Florida. See Complaint iii! 49, 54, 57, 67-7 1 .  The truth regarding Sunbeam's 

poor financial performance - which Morgan Stanley worked so effectively to hide from CPH and 

the public - was communicated in telephone calls and facsimile messages sent from Florida. See 

Complaint iii! 54, 57, 67-7 1 .  
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Second, Florida was the source of one of the biggest misrepresentations giving rise to CPH's  

claims -the false March 19, 1 998 press release that was revised and approved by Morgan Stanley. 

See Complaint iii! 59-62. The false press release prevented CPH from exercising its right to avoid 

closing its transaction by concealing Florida-based Sunbeam's horrendous first quarter collapse. See 

Complaint iii! 59-62. 

Third, Florida was the locus of the complicated campaign of deceit orchestrated by Morgan 

Stanley and Florida-based Sunbeam. The claims at issue are centered around a massive fraud 

perpetrated by a Florida corporation, arising from misrepresentations regarding the performance of 

a Florida corporation. See Complaint iii! 1 ,  3 1 ,  37, 54. 

In addition, the complaint catalogues numerous other Florida contacts, including the 

following: 

• "Morgan Stanley put together a team headed by its Vice Chairman, Bruce Fiedorek, 
and [William] Strong. Beginning in April 1997, Morgan Stanley's personnel traveled 
to Sunbeam's offices in Delray Beach, Florida to study Sunbeam and woo Dunlap. 
After months of uncompensated work, in September 1 997, Morgan Stanley finally 
persuaded Dunlap to name Morgan Stanley as Sunbeam's exclusive investment 
banker. Dunlap instructed Morgan Stanley to find a buyer for Sunbeam." See 
Complaint if 3 1 .  

• "Morgan Stanley laid the groundwork for a meeting to take place in December 1 997 
in Palm Beach, Florida between Dunlap and Kersh and representatives of CPH. In 
advance of the Palm Beach meeting, Morgan Stanley provided materials to Sunbeam 
to prepare Sunbeam for the meeting. Morgan Stanley also met with Kersh and other 
Sunbeam personnel to prepare for the Palm Beach meeting." See Complaint if 37. 

• "On March 1 7, Sunbeam's auditors forced the issue. From their Florida offices, 
Sunbeam's auditors sent Morgan Stanley a letter reporting that Sunbeam's net sales 
through January 1998 were down 60% - $28 million in January 1 998, as compared 
to $73 million in January 1 997. The March 1 7  letter explained that the decline was 
'primarily due to the . . .  new early buy program for grills which accelerated grill 
sales into the fourth quarter of fiscal 1997. "' See Complaint ii 56. 

• "The next day, Morgan Stanley was faxed a schedule from Sunbeam's  Florida office 
that showed that Sunbeam's January and February 1 998 net sales totaled $72 million, 
an amount that was 5 0% lower than Sunbeam's January and February 1 997 net sales 
of $143 .5 million." See Complaint if 57. 

• "[W]ith Morgan Stanley's  knowledge and assistance, Sunbeam prepared and issued 
a false press release on March 19, 1998 [from Delray Beach, Florida] that 
affirmatively misstated and concealed Sunbeam's true condition." See Complaint 
ir 59. 
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• "Sunbeam . . .  was a publicly-traded company headquartered in Delray Beach, 
Florida." See Complaint if 10 .  

• "Dunlap still resides in Boca Raton, Florida." See Complaint if 1 1 . 

• "Upon information and belief, Kersh still resides in Boca Raton, Florida." See 
Complaint if 12.  

• "Arthur Andersen LLP ('Andersen') provided outside accounting services to 
Sunbeam through its West Palin Beach, Florida office. Andersen auditors provided 
information concerning Sunbeam's first quarter 1 998 sales and earnings to Morgan 
Stanley. Upon information and belief, several of the Andersen auditors who 
provided information to Morgan Stanley concerning Sunbeam, including Lawrence 
Bornstein, still reside in Florida." See Complaint if 1 3 .  

• "Dunlap lived in Boca Raton, Florida, and one of his first tasks at Sunbeam was to 
consolidate the company' s  six headquarters into one located in Delray Beach, 
Florida." See Complaint if 1 7. 

• "Although Morgan Stanley initially planned to sell $500 million worth of debentures, 
Morgan Stanley's efforts were so successful that the size of the offering was 
increased to $750 million on March 19, 1 998 - the day of the last road show. The 
debentures were sold to investors nationwide, including investors based in Florida." 
See Complaint if 52. 

• "Morgan Stanley . . .  had been working hand-in-hand with Sunbeam for almost a year 
and had traveled to Sunbeam's Florida offices . . . .  " See Complaint if 53.  

• "Strong, who was one of the senior Morgan Stanley investment bankers involved, has 
admitted in sworn testimony that he may have had more than 1 00 telephone 
conversations with Dunlap and Kersh (whose offices were in Sunbeam's Delray 
Beach headquarters) and that Strong was ' sure' that he would have been apprised of 
Sunbeam's financial performance during the first two months of 1 998." See 
Complaint if 54. 

• "With the $750 million debenture offering and the Coleman transaction set to close 
at the end of March 1 998, Sunbeam's Florida-based outside auditors were shocked 
that Morgan Stanley had not asked them about Sunbeam's financial performance for 
first quarter 1998. Sunbeam's auditors were alarmed because Sunbeam's first quarter 
results were a disaster, but Dunlap, Kersh, and Morgan Stanley were telling CPH and 
the investing public, including investors in Florida, that Sunbeam's turnaround was 
a success . . . .  " See Complaint if 55 .  

• "[O]n March 24, 1998, Morgan Stanley's  Tyree spoke by telephone with Sunbeam's 
Kersh, who was located in Sunbeam's Delray Beach offices, to obtain an updated 
report concerning Sunbeam's first quarter performance." See Complaint if 70. 

In sum, the complaint amply demonstrates that Florida has the most significant relationship 

to CPH's claims. 
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2. Florida has a strong interest in the application of its law. 

An independent reason why Florida law should govern CPH' s claims is that Florida has a 

strong interest in the application of its law to this dispute. See Tew, 728 F. Supp. at 1 564 (applying 

Florida law in part because Florida has an "interest in punishing fraudulent actions committed by 

corporate entities and principals doing business here"); Restatement (Second) of Conflict of Laws 

§ 6 ( 1971) (additional choice oflaw factors to consider include "the relevant policies of the forum"). 

Many of the misrepresentations that caused CPH to deal with Florida-based Sunbeam occurred in 

Florida, and the misrepresentations were designed to obscure the truth about a Florida-based 

corporation's financial condition, so this Court has a strong interest in regulating the substantive 

claims in this Florida-centered fraud in accordance with Florida law. Indeed, given that at least 24 

cases arising from the Sunbeam fraud have been adjudicated in this State, it is hard to imagine that 

a State could have a greater interest in bringing the actors in the Sunbeam fraud to justice in 

accordance with Florida law. 

B. Morgan Stanley's Contention That New York Rather Than Florida Law 
Applies Is Without Merit. 

In arguing that New York law applies to CPH' s claims, not once does Morgan Stanley 

address any of the numerous Florida contacts just discussed, which establish Florida's most 

significant relationship to this dispute. Instead of addressing the complaint allegations - with one 

exception that does not remotely support its argument that New York law applies - Morgan Stanley 

bases its choice oflaw argument exclusively on a handful of declarations that supposedly catalogue 

the New York contacts with this dispute. See MS Mem. 1 0-12 .  The one exception is Morgan 

Stanley's  glancing allusion to the Merger Agreement among Sunbeam, CPH, and others. See MS 

Mem. 1 1 .  Morgan Stanley, however, fails to disclose that the Merger Agreement expressly provides 

that it is governed by the law of Delaware. See MS Answer, Exh. 1 ,  § 12 .8 .  The Merger Agreement 

does not support the application ofNew York law. 

As for the remainder of Morgan Stanley's  argument, it is based entirely on declarations that 

are not part of the pleadings, and is therefore improper. Although declarations can be considered in 
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connection with a forum non conveniens motion, see Safety Nat '!, 8 1 8  So. 2d at 613 ,  Morgan 

Stanley's  use of declarations to argue the choice of law point in its motion for judgment on the 

pleadings violates two cardinal rules governing such motions: 

First, in adjudicating Morgan Stanley's  motion, this Court "must accept as true all well­

pleaded allegations" of the complaint. See Scarborough Assocs. , 64 7 So. 2d at 1 002. Morgan 

Stanley, however, has disregarded that rule. 

Second, a motion for judgment on the pleadings "must be decided on the pleadings without 

reference to facts which may be properly considered under other procedural vehicles and without the 

aid of outside matters." See Ray v. Elks Lodge No. 1870, 649 So. 2d 292, 293 (Fla. 4th DCA 1995); 

see also Forbes v. Gimbel, 539 So. 2d 1 8, 19 (Fla. 1 st DCA 1 989) ("[O]nly the pleadings may be 

considered in ruling on a motion for judgment on the pleadings"); Skubal v. Cooley, 639 So. 2d 

1 126, 1 126 (Fla. 4th DCA 1 994) (a motion for judgment on the pleadings "must be decided on the 

pleadings, without reference to facts which may be properly considered under other procedural 

vehicles"); Domres v. Perrigan, 760 So. 2d 1 028, 1 029 (Fla. 5th DCA 2000) ("Matters extraneous 

to the pleadings are not considered" in adjudicating · a motion for judgment on the pleadings). 

Morgan Stanley, in violation of that rule, bases its choice of law argument on declarations that are 

not part of the pleadings. These declarations must be disregarded by this Court in deciding the 

motion. 

Because Morgan Stanley has chosen not to address the numerous Florida contacts alleged 

in the complaint, and instead has opted to rely on declarations that cannot be considered in 

connection with a motion for judgment on the pleadings, this Court need not address the choice of 

law issue any further. Florida substantive law governs the sufficiency ofCPH's claims in this case. 

In any event, the same conclusion would be required even ifthe declarations were fair game 

in undertaking the choice of law inquiry. As shown in Section I above, based on the complaint 

allegations - as supplemented by the declaration that CPH submitted in connection with Morgan 

Stanley's  forum non conveniens motion, by Morgan Stanley' s  interrogatory responses, and by its 

response to requests to admit - it is clear that the Florida contacts are considerably more significant 

-37- 16div-004005



than the New York contacts. Thus, because Florida has the most significant relationship to this 

dispute, Florida law governs. 

III. If This Court Concludes That Florida Law Applies, The Court Should Deny Morgan 
Stanley's Motion For Judgment On The Pleadings Without Further Inquiry. 

In the event this Court concludes that Florida substantive law applies to CPH's claims, this 

Court should deny Morgan Stanley's  motion for judgment on the pleadings without reading another 

word beyond this section, because Morgan Stanley has staked its entire motion on its faulty 

assumption that New York law applies. With the exception of three vague references to Florida 

cases that lend no support to Morgan Stanley's  arguments - two in footnotes on page 1 9  and the 

other following a New York law citation on page 34 - Morgan Stanley' s  1 8-page explanation of 

why it supposedly is entitled to judgment on the pleadings is supported exclusively by citations to 

cases applying New York law. Morgan Stanley has not endeavored to show that Florida law is the 

same or similar, nor could Morgan Stanley credibly make that argument now, given that it has 

insisted that this Court undertake a detailed choice of law analysis, an analysis that would need to 

be undertaken only if the law that the movant wants to have applied is materially different from the 

law of the forum. See Aetna Cas. & Sur. Co. v. Huntington Nat 'l Bank, 587 So. 2d 483, 486 (Fla. 

4th DCA 1 991)  (where there was no real conflict between Florida law and the law of Ohio, Appellate 

Court concluded that Florida law properly was applied), decision approved pursuant to Fla. Const. 

art. V, § 3(b)(4), 609 So. 2d 1 3 1 5  (Fla. 1 992). Morgan Stanley obviously has urged this Court to 

reject Florida law and to apply New York law instead because Morgan Stanley knows that it has 

absolutely no chance of succeeding if Florida law applies. 

Morgan Stanley's neglect of Florida law in its motion for judgment on the pleadings is fatal. 

As the movant with the burden of persuasion, it is incumbent upon Morgan Stanley to demonstrate 

to this Court's satisfaction why it is entitled to judgment in its favor, with appropriate citations to 

the applicable law. Because Morgan Stanley's  opening brief has provided no meaningful citation 

to Florida law, if this Court finds that Florida law applies to CPH's claims, this Court should deny 

that motion without further inquiry. 
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IV. Morgan Stanley's Motion For Judgment On The Pleadings Is Meritless No Matter 
What Law Applies. 

Even if this Court considers the substance of Morgan Stanley's  arguments, its motion for 

judgment on the pleadings should be denied because regardless of whether Florida or New York law 

applies, it is clear that CPH has stated actionable claims against Morgan Stanley. A party requesting 

judgment on the pleadings has a "heavy burden." Covert v. South Florida Stadium Corp., 762 So. 

2d 938, 939 (Fla. 3d DCA 2000). As the Appellate Court explained in Scarborough Associates, 64 7 

So. 2d at 1 002 (citation omitted): 

In ruling on a motion for judgment on the pleadings material allegations of the 
moving party which have been denied are taken as false. Conclusions oflaw also are 
not deemed admitted for purposes of the motion. The court must accept as true all 
well-pleaded allegations of the non-moving party. Judgment on the pleadings can be 
granted only if, on the facts as admitted for purposes of the motion, the moving party 
is clearly entitled to judgment. 

See also Domres, 760 So. 2d at 1029 ("A defensive motion for judgment on the pleadings is 

submitted to the same legal test as a motion to dismiss . . . .  [M]atters extraneous to the pleadings are 

not considered."). 

Here, taking all of the allegations in CPH' s coin plaint to be true and all of the contentions 

in Morgan Stanley's  answer and affirmative defenses to be false, Morgan Stanley's  motion should 

be denied because the pleadings plainly set forth actionable claims for relief. That conclusion is 

confirmed not only under Florida law, which governs here, but also under the New York case 

authorities that Morgan Stanley erroneously relies on as controlling. 

A. CPH's Fraud Count (Count I) States A Claim. 

Although Morgan Stanley introduces its fraud section by stating that CPH's claim fails for 

"three separate and independent reasons" (MS Mem. 1 7), the argument that follows actually 

identifies four: (1) CPH cannot establish reliance because reliance supposedly is "expressly 

disclaimed in the Merger Agreement's  integration clause" (MS Mem. 1 8-20); (2) CPH cannot 

establish its justifiable reliance on the misrepresentations for the additional reason that CPH 

supposedly "failed to make use of the means of verification that were available to it" as to 

Sunbeam's books (MS Mem. 2 1 -23); (3) CPH "cannot allege" that it relied on any of the 
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misrepresentations identified in the complaint (MS Mem. 23-24 ); and ( 4) CPH' s allegations of intent 

or scienter are "legally deficient" as well as contrary to "economic reason" (MS Mem. 25-27). 

As a preliminary matter, it bears observing that Morgan Stanley has elected to make a set of 

arguments that are especially ill-suited for resolution on the pleadings, because they all involve either 

the reasonableness of CPH's reliance or the adequacy of CPH's allegations concerning Morgan 

Stanley's  intent. However, the law is clear that reliance and intent are questions of fact for the jury 

and not for the Court to resolve. See, e.g., Pinzl v. LaPointe, 426 So. 2d 65, 66 (Fla. 5th DCA 1 983) 

(reversing dismissal: "Reliance on misrepresentations and a duty to inquire are usually 

determinations for the trier of fact"); Thor Bear, Inc. v. Crocker Mizner Park, Inc. , 648 So. 2d 1 68, 

1 73 (Fla. 4th DCA 1 994) ("a determination ofreliance is typically left to the trier of fact"); Cohen 

v. Kravit Estate Buyers, Inc. , 843 So. 2d 989, 991 (Fla. 4th DCA 2003) ("In fraud cases, [even] 

summary judgment is rarely proper as the issue so frequently turns on the axis of the circumstances 

surrounding the complete transaction, including circumstantial evidence of intent and knowledge"); 

Doehla v. Wathne Ltd., Inc., No. 98 Civ. 6087 CSH, 1 999 WL 5663 1 1 ,  at * 1 0- 1 1  (S.D.N.Y. Aug. 3, 

1 999) (refusing to dismiss fraud claim under New York law because question whether reliance is 

justifiable "is intensely fact-specific and generally considered inappropriate for determination on a 

motion to dismiss"); Country World, Inc. v. Imperial Frozen Foods Co., 589 N.Y.S .  2d 8 1 ,  82 (N.Y. 

App. Div. 1992) (same); Rudolph v. Turecek, 658 N.Y.S.2d 769, 77 1 (N.Y. App. Div. 1 997) 

("whether a party could have ascertained the facts with reasonable diligence is a factual question for 

resolution by the jury"); State v. First Investors Corp., 592 N.Y.S.2d 561 ,  568 (N.Y. Sup. Ct. 1 992) 

('"fraudulent intent is a question of fact, not of law, and . . .  ' [a]ctual intent to defraud, or fraud in 

fact, like any other fact, may be shown by circumstantial evidence"") (citation omitted). In this case, 

as is demonstrated below, there is no basis for departing from that general rule. 

1.  CPH did not "disclaim" reliance on Morgan Stanley's misrepresentations 
by agreeing to the integration clause in the Merger Agreement. 

Morgan Stanley first contends that CPH supposedly disclaimed reliance on any 

misrepresentation by Morgan Stanley in the following provision of a Merger Agreement, an 
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agreement with respect to which Morgan Stanley is not even a party (MS Answer, Exh. A, § 12.5): 

Entire Agreement. This Agreement (including all Schedules and Exhibits) contains 
the entire agreement among the parties hereto with respect to the subject matter 
hereof and supersedes all prior agreements and understandings, oral or written, with 
respect to such matters, except for the Confidentiality Agreements which will remain 
in full force and effect for the term provided for therein. 

At the outset, it bears mentioning that, by making this argument, Morgan Stanley and its 

lawyers are revealing that they are not at all concerned with either the consistency or the integrity 

of their legal arguments. That is because the present argument is directly at odds with the complaint 

filed by Morgan Stanley sister company MSSF, by the very same lawyers, in which MSSF bases its 

entire case on alleged representations that are external to the Merger Agreement. MSSF's complaint, 

which CPH has answered, is based entirely on alleged representations concerning the so-called · 

"synergies" that would result from a merger of Coleman and two other companies with Sunbeam -

even though those supposed representations fall completely outside the Merger Agreement. Morgan 

Stanley never attempts to square its present argument with MSSF's complaint, of course, because 

they are directly inconsistent. In any event, Morgan Stanley's  contention that CPH disclaimed 

reliance on Morgan Stanley's fraudulent statements through the integration clause in the Merger 

Agreement is baseless for several reasons. 

First, a threshold problem with Morgan Stanley's  reliance on the integration clause in the 

Merger Agreement is that Morgan Stanley is not a party to the agreement. The parties are Sunbeam, 

CPH, Laser Acquisition Corp., and CLN Holdings Inc. See MS Answer, Exh. A, p. 1 .  That is fatal 

because a person or entity that is not a party to a contract cannot invoke the clauses that it contains 

in order to escape liability for fraud. See Taylor Woodrow Homes Florida, Inc v. 4146-A Corp., No. 

5D01 - 158 14, 2003 WL 1 58888, at *7 (Fla. 5th DCA Jan. 24, 2003) ("A person who is not a party 

to a contract may not sue for breach" unless he or she is a third-party beneficiary); Caretta Trucking, 

Inc. v. Cheoy Lee Shipyards, Ltd., 647 So. 2d 1 028, 1 030-3 1 (Fla. 4th DCA 1 994) (same); Cohan 

v. Sicular, 625 N. Y.S.2d 278, 280 (N. Y. App. Div. 1 995) (in refusing to dismiss fraud claim against 

brokers, court rejected brokers' invocation of integration clause in contract "since they were not 

parties to the real estate contract"); Diodato v. Eastchester Dev. Corp., 489 N. Y. S .2d 293, 294 (N. Y. 
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App. Div. 1 985) ("the purported disclaimer would not inure to the benefit of defendant . . .  as he was 

not a party to the contract."). 

Second, Morgan Stanley's reliance argument does not withstand scrutiny because, on its face, 

the integration clause at issue merely says that there is no other agreement between the parties other 

than what they have put down in writing in their contract. The law is settled, in both Florida and 

New York, that such clauses do not immunize even the parties to the contract (which, again, Morgan 

Stanley was not) from claims of fraud or fraud in the inducement. See, e.g., Meter Logic, Inc. v. 

Copier Solutions, Inc., 126 F. Supp. 2d 1 346, 1 362-63 (S.D. Fla. 2000) ("Florida law is clear that 

if a party alleges that a contract was procured by fraud or misrepresentation as to a material fact, an 

integration clause will not make the contract incontestable, and the oral representations may be 

introduced into evidence to establish fraud"); Tinker v. DeMariaPorscheAudi, Inc., 459 So. 2d 487, 

490-92 (Fla. 3d DCA 1 984) (reversing trial court's ruling that a sales contract that disclaimed oral 

representations made with respect to the condition or fitness of the product property constituted a 

bar to an action for fraud or misrepresentation even when the misrepresentation was made for the 

purpose of inducing the sale: "a written disclaimer . . .  is ineffective to negate a seller's liability for 

fraud in the inducement"); Mejia v. Jurich, 781 So. 2d 1 1 75, 1 1 78 (Fla. 3d DCA 2001 )  (reversing 

dismissal order: "The existence of a merger or integration clause, which purports to make oral 

agreements not incorporated into the written contract unenforceable, does not affect oral 

representations which are alleged to have fraudulently induced a person to enter into the 

agreement"); Mfrs. Hanover Trust Co. v. Yanakas, 7 F.3d 3 1 0, 3 1 5  (2d Cir. 1 993) (under New York 

law, "a general merger clause is ineffective, however, to preclude parol evidence that a party was 

induced to enter into the contract by means of fraud"); 60A N.Y. Jur. 2d, Fraud and Deceit § 227 

(200 1) ("It is well established that a general or 'boiler plate' merger clause in a written contract is 

ineffective to preclude judicial inquiry into specific allegations of fraud."). 

Third, Morgan Stanley's attempt to find refuge in the integration clause is unavailing in any 

event, because parties cannot enter into contracts that would relieve a party of the consequences of 

its fraud. See Zuckerman-Vernon Corp. v. Rosen, 361  So. 2d 804, 806 (Fla. 4th DCA 1 978) ("a party 
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cannot contract against liability for his own fraud in order to exempt him from liability for an 

intentional tort"); L. Luria & Son, Inc. v. Honeywell, Inc. , 460 So. 2d 521 ,  523 (Fla. 4th DCA 1 984) 

("Fraud is an intentional tort and thus not subject to the cathartic effect of the exculpatory clauses 

found in contracts"); Banks v. Pub. Storage Mgmt., Inc. , 585 So. 2d 476, 476 (Fla. 3d DCA 1991)  

(same); Pearce v. Knepper, 53 N.Y.S. 2d 845, 846 (N.Y. Sup. Ct. 1 945) ("no contract could ever be 

entered into which would relieve a party thereto from the consequences of his fraud or bad faith."); 

see also AES Corp. v. Dow Chem. Co., 325 F.3d 1 74, 179 (3d Cir. 2003) (under federal law, a 

nonreliance clause can never bar a Rule 1 Ob-5 claim as a matter of law). 

Fourth, Morgan Stanley cannot escape responsibility for its fraud for one additional reason: 

the integration clause predates many of the misrepresentations for which Morgan Stanley is 

responsible. Specifically, the Merger Agreement is dated February 27, 1 998, but CPH' s complaint 

alleges that Morgan Stanley's fraudulent conduct continued through the end · of March. See 

Complaint iii! 45-72. Thus, regardless of the applicability of the integration clause here, it cannot 

possibly be read as a license to commit fraud in the future. 

2. CPH's fraud claim should proceed notwithstanding its supposed "failure" 
to inspect Sunbeam's books and records. 

Morgan Stanley next contends that CPH could not justifiably have relied on the 

misrepresentations because it supposedly failed to determine for itself whether it was being lied to 

by Morgan Stanley and others. See MS Mem. 2 1 -23 . Morgan Stanley's  contention is wrong for 

several reasons. 

First, insofar as Morgan Stanley contends that CPH was required to allege that it took 

affirmative steps to find out whether Morgan Stanley was lying, Morgan Stanley grossly overstates 

CPH's pleading obligations. Florida law recognizes no such requirement. See, e.g., Sheen v. 

Jenkins, 629 So. 2d 1 033, 1035 (Fla. 4th DCA 1993) ('"a recipient may rely on the truth of a 

representation, even though its falsity could have been ascertained had he made an investigation, 

unless he knows the representation to be false or its falsity is obvious to him"') (quoting Besett v. 

Basnett, 389 So. 2d 995, 998 (Fla. 1 980)); see also Gilchrist Timber Co. v. ITT Rayonier, Inc., 696 
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So. 2d 334, 336-37 (Fla. 1 997). That is dispositive, even if this Court determines that New York 

substantive law applies to CPH' s claims, because Florida procedural law still applies to the question 

of what CPH need and need not plead in its complaint. See Aerovias Nacionales de Colombia, S.A. 

v. Tellez, 596 So. 2d 1 1 93 ,  1 1 95 (Fla. 3d DCA 1 992) ("the law of the forum, i. e. , Florida law, 

governs on procedural matters"); Strauss v. Sil/in, 393 So. 2d 1205, 1206 (Fla. 2d DCA 1 98 1 )  ("In 

conflict oflaw situations, matters of procedure are generally resolved by the law of the state in which 

the action has been instituted"); Restatement (Second) of Conflict of Laws § 127 ( 197 1 )  ("The local 

law of the forum governs rules of pleading and the conduct of proceedings in court"); see also BDO 

Seidman, LLP v. British Car Auctions, Inc., 802 So. 2d 366, 369 (Fla. 4th DCA 2001)  (Gross, J., 

concurring) ("A court usually applies its own local law rules prescribing how litigation shall be 

conducted even when it applies the local law rules of another state to resolve other issues in the 

case."). 

Although the point is academic, it bears mentioning that New York law does not require a 

defrauded plaintiff to plead the affirmative steps it took to confirm the accuracy of the statements 

made to it. In Doehla v. W athne Ltd., for example, the court refused to dismiss a fraud claim under 

New York law despite defendant's contention that plaintiff"was an experienced businessman" and 

that his "complaint [did] not contain any indication that he undertook to make an independent 

investigationofthe [fraudulent] financial condition representations." See 1 999 WL 5663 1 1 ,  at * 1 1 . 

The court observed that "[t]he difficulty with defendants' position is that no authority to which I am 

directed requires a pleading to contain affirmative allegations detailing the investigative efforts of 

a claimant in the circumstances underlying this case." Id. at * 12 .  Thus, the court concluded (id. at 

* 1 3): 

I do not believe the authorities require plaintiff to mount a preemptive strike against 
a potential challenge to the reasonableness of his reliance by detailing the efforts he 
undertook to uncover the truth, when no facts alleged suggest that his pleaded 
reliance on the statements, pertaining to confidential information within their 
possession alone . . .  was unreasonable. Accordingly, . . .  dismissal based on lack of 
reasonable reliance at this stage would be inappropriate. 

The same conclusion is required here. 
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Second, the reasonableness of a party's  reliance is a question for the trier of fact that 

generally is considered unsuited for disposition on a threshold motion such as this. See, e.g., Pinz/, 

426 So. 2d at 66 (Florida law); Thor Bear, 648 So. 2d at 1 73 (Florida law); Doehla, 1 999 WL 

5663 1 1 ,  at * 1 0- 1 1 (New York law); Country World, 589 N.Y.S.2d at 82 (New York law). That is 

true, notwithstanding Morgan Stanley's  contention that CPH is supposedly "sophisticated," because 

even New York law (which Morgan Stanley obviously favors) has recognized that a plaintiffs level 

of "sophistication" and its access to information themselves are fact-bound issues. See Swersky v. 

Dreyer & Traub, 643 N.Y.S.2d 33,  37 (N.Y. App. Div. 1996) (reversing trial court's determination 

that reliance was unjustified because of plaintiffs "sophistication" and access to information: "[t]his 

issue should not have been resolved as a matter of law"). 

Third, Morgan Stanley's  assertions about what Sunbeam's books would have revealed to 

CPH themselves raise factual questions that cannot be resolved in a motion such as the one at bar. 

As the Florida Supreme Court ruled recently, whether the facts supposedly were available to the 

victim involves a case-by-case factual inquiry, which "should not be resolved through a motion to 

dismiss and the use of a bright-line rule of preclusion" (Mii Schottenstein Homes, Inc. v. Azam, 8 1 3  

So. 2d 9 1 ,  94-95 (Fla. 2002)): 

[W]e hold that the question of whether a cause of action for fraudulent 
misrepresentation exists where the putatively misrepresented information is 
contained in the public record is one of fact that should not be resolved through a 
motion to dismiss and the use of a bright-line rule of preclusion. In pursuing this 
case-by-case consideration of the facts, courts should be mindful of the type of 
information that the purchaser asserts was fraudulently misrepresented . . . .  Thus, this 
factual examination is indeed a consideration of the totality of the circumstances 
surrounding the type of information, the nature of the communication between the 
parties, and the relative positions of the parties. 

The Florida Supreme Court's holding - that the question of whether a public record disclosed the 

truth could not be resolved through a motion to dismiss - applies with even greater force here given 

that Morgan Stanley argues CPH should have searched for information contained in Sunbeam's 

private records. 

Fourth, Morgan Stanley's  argument ignores that in this case, the truth was peculiarly within 

the knowledge of Morgan Stanley and the other defrauders. That is significant because "when the 
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information is peculiarly within the possession of the defendants, then plaintiff may rely without 

prosecuting an investigation even where plaintiff could have determined the truth with relatively 

modest investigation." Fid. Funding of California, Inc. v. Reinhold, 79 F. Supp. 2d 1 1 0, 12 1  

(E.D .N. Y. 1 997) (holding defendants liable for fraud under New York law and rejecting defendants '  

justifiable reliance argument); see also Nomura, Sec. Int '!, Inc. v. E*Trade Sec., Inc., 280 F. Supp. 

2d 1 84, 206 (S .D .N. Y. 2003) (rejecting defendant's  argument that plaintiff "should have alleged that 

it had attempted to access" withheld information: "Where, as here, the defendant is alleged to have 

withheld facts about its own transactions, the plaintiffs lack ofready access to that information is 

presumed"); Doehla, 1 999 WL 5663 1 1 ,  at * 1 3  ("a plaintiffs failure to investigate will not preclude 

a finding of reasonable reliance where the facts allegedly misrepresented 'are peculiarly within the 

defendant's  knowledge [and plaintiff] had no independent means of ascertaining the truth'") (citation 

omitted); Dimon Inc. v. Folium, Inc., 48 F. Supp. 2d 359, 368 (S.D.N.Y. 1 999) ("The New York 

cases recognize that the peculiar knowledge exception applies not only where the facts allegedly 

misrepresented literally were within the exclusive knowledge of the defendant, but also where the 

truth theoretically might have been discovered, though only with extraordinary effort or great 

difficulty"); Primavera Familienstifung v. Askin, 130  F. Supp. 2d 450, 495 (S.D.N.Y. 2001), 

amended in part on other grounds, 137  F. Supp. 2d 438 (S.D.N.Y. 2001 )  ("even sophisticated 

investors may justifiably rely on facts that are 'peculiarly within the other party's  knowledge"') 

(citing Lazard Freres & Co. v. Protective Life Ins. Co., 1 08 F .3d 1 5 3 1 ,  1 542 (2d Cir. 1 997)). 

3. CPH has alleged that it relied on the misrepresentations identified in the 
complaint and has done so sufficiently. 

Morgan Stanley next contends that CPH's complaint should be dismissed because CPH has 

not alleged that it justifiably relied on the March 1 9, 1 998 press release or the other 

misrepresentations by Morgan Stanley and others. See MS Mem. 23-24. In fact, however, CPH's 

complaint does so. 

First, contrary to Morgan Stanley's  contention, CPH's complaint is replete with allegations 

that CPH relied on the representations set out in the complaint. The fraud count incorporates all of 
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the prior allegations - including the misrepresentations made during the course of the Sunbeam 

fraud. See Complaint if 78 ("CPH repeats and realleges the allegations of paragraphs 1 through 77 

above as if set forth fully herein"). Then, after incorporating all of those misrepresentations, the 

fraud count expressly alleges that CPH relied on them. See Complaint if 82 ("In agreeing to accept 

approximately 1 4. 1  million shares of Sunbeam stock in connection with the sale of CPH's interest 

in Coleman, CPH reasonably and justifiably relied upon Morgan Stanley's representations 

concerning Sunbeam"). Thus, Morgan Stanley's argument rests on a proposition that is 

demonstrably untrue. 

Second, contrary to Morgan Stanley's suggestion, the complaint also alleges that CPH relied 

on representations made directly by Morgan Stanley. For example, in paragraph 39, CPH's 

complaint alleges: 

Morgan Stanley knew that it had to persuade CPH not only to sell Coleman, but also 
to accept Sunbeam stock - ultimately, 14. 1 million shares of Sunbeam stock - as 
a major part of the purchase price . . . .  Together, in face-to-face discussions, Morgan 
Stanley and Sunbeam assured CPH that (a) Sunbeam would meet or exceed its first 
quarter 1 998 earnings estimates; (b) analysts' 1 998 earnings estimates for Sunbeam 
were correct; and (c) Sunbeam's plan to earn $2.20 per share in 1 998 was easily 
achievable and probably low. Morgan Stanley and Sunbeam also falsely assured 
CPH that Sunbeam's "early buy" sales program would not hurt Sunbeam's future 
revenues. However, the "early buy" program was one of Sunbeam's revenue 
acceleration programs - and the devastating effects of Sunbeam's revenue program 
already had begun to materialize at Sunbeam. Sunbeam's  January and February 1 998 
sales were down drastically, although those results were not disclosed to CPH or to 
the public. To the contrary, Morgan Stanley and Sunbeam together specifically 
advised CPH that Sunbeam's first quarter 1 998 sales were "tracking fine" and 
running ahead of analysts' estimates. 

CPH's complaint further alleges that "[b]efore the truth was revealed, Morgan Stanley persuaded 

CPH to sell its shares in Coleman to Sunbeam and to accept 14. 1 million shares of Sunbeam stock 

as part of the consideration." See Complaint if 40. 

Third, that leaves Morgan Stanley with its contentionthat the March 19, 1 998 press release 

contained a provision entitled "Cautionary Statements" - applicable to "'forward looking 

statements,' as such term is defined in the Private Securities Litigation Reform Act of 1 995" -

which supposedly "warned readers not to rely on the forward-looking projections of Sunbeam's 

future performance." See MS Mem. 23. By relying on that general warning, Morgan Stanley 
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apparently would have this Court believe that at least under federal law, such a warning is sufficient 

to immunize a party from liability for any false forward looking statements. Federal law, however, 

is directly to the contrary. See In re Unicapital Corp. Sec. Litig., 149 F. Supp. 2d 1 353, 1 375 (S.D. 

Fla. 200 1) (forward looking statements in press releases not shielded from liability under the safe-

harbor provision of the Private Securities Litigation Reform Act because "the warnings contained 

in Unicapital's  press release contained little more than generic, boilerplate language"). Of course, 

CPH's claims are not based on federal law (a point that further undermines Morgan Stanley's  

reliance on the boilerplate warning language in the press release), but the language relied on by 

Morgan Stanley would have no effect on CPH's claims even if they were. 

In addition, CPH's claims are not based on forward-looking statements. Instead, CPH's 

claims are based on Morgan Stanley's failure in connection with the press release to disclose then-

existing facts, including the following facts set forth in the complaint (Complaint �� 6 1-62): 

• As Morgan Stanley was fully aware, the March 19, 1 998 press release was false, 
misleading, and failed to disclose material information. The March 1 9, 1 998 press 
release failed to disclose Sunbeam's actual January and February 1 998 sales or the 
true reasons for the poor results. 

• Morgan Stanley knew that the shortfall from analysts' estimates was not caused by 
retailers' deciding to defer purchases from the first quarter of 1 998 to the second 
quarter, as the press release indicated. Rather, as Sunbeam's  outside auditors had 
advised Morgan Stanley in writing, the collapse in first quarter sales was caused by 
Sunbeam's acceleration of 1998 sales into the fourth quarter of 1 997. 

Thus, the boilerplate language relied on by Morgan Stanley does not defeat CPH's reliance on the 

representations alleged in the complaint, and Morgan Stanley does not cite a single case suggesting 

otherwise. 

4. CPH's allegations of scienter also are more than sufficient. 

Morgan Stanley's  last attack on CPH's fraud claim is that it insufficiently alleges intent or 

scienter because (a) the complaint supposedly alleges only that Morgan Stanley had the "ordinary 

economic interest" of receiving compensation for the work it was doing and (b) the idea that Morgan 

Stanley was attempting to engage in fraud defies "economic reason" because it would have "risked 

its own professional reputation, knowingly ripped off its most valued clients and institutional 
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investors, knowingly permitted its affiliate to invest and lose hundreds of millions of dollars, and 

exposed itself to massive liability." See MS Mem. 25-27. Those contentions are insufficient to 

support judgment as a matter of law. 

First, once again, Morgan Stanley ignores that questions of intent are for the trier of fact and 

not to be resolved on a motion to dismiss. See, e.g., Cohen, 843 So. 2d at 991 ;  First Investors, 592 

N. Y .S .2d at 5 68. That established principle alone warrants rejection of Morgan Stanley's  argument. 

Second, with respect to Morgan Stanley's contention that all that it had to gain from its fraud 

was compensation for the services it was rendering, Morgan Stanley ignores the allegations of the 

complaint. The complaint, in addition to alleging that Morgan Stanley stood to reap tens of millions 

of dollars in fees from the fraudulent transactions, also alleges that Morgan Stanley wanted to work 

for Sunbeam into the future and was deeply concerned that it would be replaced if it did not 

participate in the fraud. See Complaint � 3 1  ("Morgan Stanley also knew that Davis and Chase 

Securities were standing by - ready and willing to reclaim their position as Dunlap's investment 

banker of choice"); id. � 66 ("Morgan Stanley also knew that Sunbeam would promptly replace 

Morgan Stanley with another investment banking firm - such as the Chase Securities firm led by 

Mark Davis"). Those allegations, which Morgan Stanley ignores, render irrelevant the two cases 

cited by Morgan Stanley addressing the "mere" allegation that the defendant was in a position to 

receive normal compensation. See MS Mem. 25-26. 

Third, as for Morgan Stanley's assertion that CPH's fraud claim defies economic reason, 

CPH certainly agrees that defrauding one's customers is not a proper business strategy. But time and 

again businesses - including Morgan Stanley - do indeed cheat their own customers and others. 

The courts hold them accountable for their wrongdoing when they do. 

As for Morgan Stanley's  contention that CPH's theory makes no sense because Morgan 

Stanley's sister company (MSSF) loaned and lost millions of dollars, the short answer is that it is an 

unfortunate matter of public record that banks do indeed lend money to companies that the banks 

know are misrepresenting their true financial conditions. Just recently, two of the nation's largest 

banks - J.P. Morgan Chase and Citigroup - were the subject of criminal and regulatory charges 
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due to their knowing participation in Enron's  fraud on its shareholders. Despite the fact that both 

banks made massive loans to Enron, and ended up as two of the biggest creditors in the Enron 

bankruptcy, the SEC and the U.S. Attorney in Manhattan both accused the banks of assisting Enron 

in misrepresenting its true financial condition for years - and the banks ended up paying 

$300 million in fines and penalties to resolve the matter. See Kurt Eichenwald and Riva D. Atlas, 

2 Banks Settle Accusations They Aided in Enron Fraud, N .. Y. Times, July 29, 2003, at Al (available 

at www.lexis.com); Floyd Norris, A Warning Shot to Banks on Role in Others ' Fraud, N. Y. Times, 

July 29, 2003 , at C l  (available at www.lexis.com). Thus, although it might not be wise or right for 

banks to lend money to corporations to assist in a fraud on shareholders, the reality is that banks do 

so readily and knowingly in order to earn massive fees. 

Morgan Stanley's  "makes no sense" argument also ignores that: (a) Morgan Stanley expected 

that MSSF would syndicate most or all of the loan promptly after completing the transaction, and 

in fact, MSSF did so; (b) MSSF enjoyed an economic cushion against the risk resulting from 

Sunbeam's fraud because Sunbeam issued $750 million of debentures (increased from the 

$500 million offering originally planned) that were subordinated to MSSF's  loan; and (c) as a 

secured lender, MSSF had far less risk than the parties (such as CPH) that received Sunbeam's 

common stock. MSSF was playing with fire and ultimately got burned when the fraud was exposed 

faster than the defrauders anticipated, but it certainly does not follow from that fact that CPH's 

claims should be dismissed on the ground that they are nonsensical. The fact that MSSF lost money 

does not mean that CPH's fraud theory does not make sense; it only means that MSSF miscalculated 

the risk to the senior secured debt, which MSSF thought was insulated by billions of dollars in equity 

and an additional $750 million in subordinated debt. 

In sum, notwithstanding Morgan Stanley's  invitation to this Court to resolve the inherently 

fact-bound issues of reliance and intent as a matter of law, the applicable law and the relevant facts 

alleged in the complaint preclude that result. 
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B. CPH's Aiding-And-Abetting Count (Count 11) States A Claim. 

Morgan Stanley next contends that CPH' s claim for aiding and abetting fraud must be 

dismissed because the complaint does not sufficiently allege "actual knowledge" of Sunbeam's fraud 

or "substantial assistance" in that fraud. See MS Mem. 27-3 1 .  In fact; however, the complaint 

adequately alleges both. 

1. CPH's "knowledge" allegations are sufficient. 

Morgan Stanley's knowledge need not be pleaded with particularity. The complaint 

alleges that Morgan Stanley "knew of Dunlap's fraudulent scheme and helped to conceal it" (see 

Complaint if 86), which should be the end of the matter. Nonetheless, Morgan Stanley insists that 

this is not enough because Morgan Stanley' s  knowledge must be pleaded with particularity. See MS 

Mem. 27-28. That contention is baseless for multiple reasons. 

First, Morgan Stanley's  contention ignores that the law applicable to the procedural issue of 

the sufficiency of CPH's pleading is Florida law, and that is true even if another state' s  substantive 

law were to apply to CPH's claims. See Aerovias Nacionales, 596 So. 2d at 1 1 95 ("the law of the 

forum, i. e. , Florida law, governs on procedural matters"); Strauss, 393 So. 2d at 1206 ("In conflict 

of law situations, matters of procedure are generally resolved by the law of the state in which the 

action has been instituted"); Restatement (Second) of Conflict of Laws § 127 ( 1 971 )  ("The local law 

of the forum governs rules of pleading and the conduct of proceedings in court"). 

Under Florida Rule of Civil Procedure 1 . 1 20, matters such as intent and knowledge may be 

"averred generally;' even in cases involving fraud. So even though Morgan Stanley includes a rare 

citation to Florida law in this particular argument, for the bland proposition that allegations in a 

pleading are insufficient if they are too general or vague, Morgan Stanley ignores the dispositive 

Florida procedural rule. Because Morgan Stanley's  knowledge can be "averred generally," CPH's 

allegation is sufficient. 

Second, although the point is academic, the same rule has been adopted under federal law 

- even though Morgan Stanley's citation to and primary reliance on a federal district court case 

appears to be designed to misguide this Court into assuming otherwise. The case cited by Morgan 
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Stanley, Filler v. Hanvit Bank, 247 F. Supp. 2d 425 (S.D.N.Y. 2003) - a decision that has since 

been vacated (see No. 0 1 CIV 95 10  (MGC), 0 1  CIV 825 1 (MGC), 2003 WL 21 729978 (S.D.N.Y. 

July 25, 2003)) and therefore is no longer of any force or effect- does not even address a plaintiffs 

supposed failure to allege adequately a defendant's  knowledge of fraud. Had the court addressed 

that question, it would have applied Federal Rule of Civil Procedure 9(b), which like Rule 1 . 120 

provides that allegations of fraud must be pleaded with particularity but that "[m]alice, intent, 

knowledge, and other condition of mind of a person may be averred generally." 

Third, even assuming for the sake of argument that New York law applies, the result would 

be the same because New York authorities do not require that knowledge be pleaded with 

particularity. See Houbigant, Inc. v. Deloitte & Touche LLP, 753 N.Y.S .2d 493, 498 (N.Y. App. 

Div. 2003). Instead, recognizing that knowledge of fraud is "the element most likely to be within 

the sole knowledge of the defendant and least amenable to direct proof," New York law requires only 

"that the complaint contain[] some rational basis for inferring that the alleged misrepresentation was 

knowingly made." Id.; see also Oxford Health Plans (N. Y.), Inc. v. Bettercare Health Care Pain 

Mgmt. & Rehab PC, 762 N.Y.S.2d 344, 346 (N.Y. App. Div. 2003) (citing Houbigant with 

approval). "Indeed," as the Appellate Court inHoubigant observed, "to require anything beyond that 

would be particularly undesirable at this time, when it has been widely acknowledged that our 

society is experiencing a proliferation of frauds perpetrated by officers oflarge corporations, for their 

own personal gain, unchecked by the 'impartial ' auditors they hired." Houbigant, 753 N.Y.S.2d at 

498. Thus, even if New York law were to apply, CPH's complaint clearly satisfies that liberal 

pleading standard that Houbigant embraces as appropriate in cases like this. 

In sum, Morgan Stanley's  assertion that CPH' s allegation of knowledge is insufficient is 

based on a studied ignorance of the applicable law, which establishes that CPH is permitted to aver 

Morgan Stanley's  fraud generally. 

Morgan Stanley's "equal access to books" argument is baseless. Morgan Stanley next 

argues that even if Morgan Stanley had actual knowledge of the fraud, CPH had actual knowledge 

too, "by virtue of the fact that it enjoyed exactly the same access to Sunbeam's books [and] records" 

-52- 16div-004020



as Morgan Stanley had. See MS Mem. 28. That argument is without merit because it is simply a 

rehash of the argument that CPH's fraud claim should be dismissed because . CPR supposedly had 

access to Sunbeam books and records that would have disclosed Morgan Stanley's  fraudulent 

conduct. As CPH demonstrated in Section IV .A.2 above, that argument is legally insufficient for 

the following reasons: ( 1)  Morgan Stanley's  argument rests on erroneous and grossly overstated 

assumptions about CPH's pleading obligations; (2) the reasonableness ofCPH's reliance on Morgan 

Stanley is a question of fact for the jury; (3) Morgan Stanley's  argument is based on assertions about 

what Sunbeam's books would have revealed, yet another issue of fact; and (4) the truth was 

peculiarly within the knowledge of Morgan Stanley and the other defrauders. See pages 43-46. 

Morgan Stanley's constructive fraud argument is a nonissue. Notwithstanding Morgan 

Stanley's  assertion about constructive knowledge (MS Mem. 29), that issue is moot because as 

shown above, the complaint alleges Morgan Stanley's actual knowledge of the fraud. See Complaint 

� 86. 

Economic motive also is not an issue. Morgan Stanley's contention that economic motive 

does not translate into actual knowledge or intent simply repeats its flawed argument. As shown in 

Section IV.A.4 above, the complaint alleges more than mere "ordinary" economic motives on the 

part of Morgan Stanley - including that Morgan Stanley, in addition to standing to reap tens of 

millions of dollars in fees, wanted to work for Sunbeam into the future and was concerned that it 

would be replaced if it did not participate in the fraud. See Complaint �� 3 1 ,  66; see also page 49. 

2. CPH's "substantial assistance" allegations are sufficient. 

Morgan Stanley begins this argument with the extravagant contention that CPH "does not 

-and indeed cannot-allege that [Morgan Stanley] provided ' substantial assistance' to Sunbeam's 

fraud." See MS Mem. 30. And yet, in the next two pages ofits argument, Morgan Stanley identifies 

several such allegations in the complaint. Those allegations, by themselves, disprove the premise 

of Morgan Stanley's argument. 

Nor is Morgan Stanley's attempt to downplay the significance of those allegations any more 
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successful: Morgan Stanley's  argument in that regard amounts to a reprise of failed arguments. With 

respect to the press release, Morgan Stanley states that "CPH does not allege that it relied on the 

press release" (MS Mem. 30), but CPH already has shown in Section IV.A.3 above that Morgan 

Stanley' s  assertion is wrong. CPH has alleged that it relied on the press release and the other 

misrepresentations that were made. With respect to Morgan Stanley 's  attack on CPH's complaint 

allegations relating to Morgan Stanley's  assistance with the debenture offering (Complaint 

'if'il 72, 87), Morgan Stanley's  attack is baseless because the complaint alleges that Morgan Stanley 

"closed the debenture offering" and that the closing "was needed to close the Coleman transaction." 

See Complaint 'if 72. Clearly, Morgan Stanley's  work on the debenture offering is further proof of 

Morgan Stanley's  substantial assistance in the Sunbeam fraud. With respect to Morgan Stanley's  

provision to CPH of false financial and business information concerning Sunbeam, Morgan Stanley 

contends that "there is no allegation that [Morgan Stanley] knew that Sunbeam's financial · and 

business information was false" (MS Mem. 3 1  ), but the error in that assertion is established by 

paragraph 86 of the complaint. That paragraph states that Morgan Stanley "knew of Dunlap's 

fraudulent scheme and helped to conceal it." See Complaint 'if 86. 

Equally fatal to its argument, Morgan Stanley has ignored other allegations demonstrating 

Morgan Stanley's  substantial assistance in the Sunbeam fraud. In fact, the allegations cited by 

Morgan Stanley constitute just a small fraction of the germane allegations: the complaint devotes 

literally dozens of paragraphs to Morgan Stanley's  work in assisting the Sunbeam fraud. See 

Complaint 'if 38  ("Morgan Stanley, through Managing Directors Strong, James Stynes, and Robert 

Kitts, led the [Coleman acquisition] discussions with CPH on Sunbeam's behalf'); Complaint 'if 39 

("During the course of negotiations, Morgan Stanley prepared and provided CPH with false financial 

and business information about Sunbeam," including "false 1 996 and 1 997 sales and revenue 

figures"); id. ("Together, in face to face discussions, Morgan Stanley and Sunbeam" made numerous 

assurances about Sunbeam's performance and business practices to CPH); see also Complaint 'if'il 29-

37, 40-73 . Those allegations, which must be accepted as true, further debunk Morgan Stanley's 

contention that the complaint's  allegations of substantial assistance are insufficient. 
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C. CPH's Negligent Misrepresentation Count (Count IV) States A Claim. 

Morgan Stanley next contends that CPH' s negligent misrepresentation claim should be 

dismissed on two grounds: (1) the complaint does not sufficiently allege that there was a "special" 

or "near privity" relationship between Morgan Stanley and CPH (MS Mem. 32".'33); and (2) the 

complaint does not sufficiently allege reasonable reliance (MS Mem. 34). Neither argument has 

merit. 

1. Morgan Stanley's "special" or "near privity" relationship argument is 
baseless. 

Morgan Stanley's  "special" or "near privity" relationship argument is without merit for two 

reasons. 

First, there is no such requirement under Florida law, and Morgan Stanley does not contend 

otherwise. Thus, if this Court concludes that Florida rather than New York applies to CPH' s claims, 

that argument should be rejected without further inquiry. 

Second, even under New York law, the complaint's allegations are sufficient because they 

show a near privity relationship between the parties. The highest court of the State of New York has 

set forth the following three-prong test for determining when a "near privity" relationship is present: 

( 1)  the defendant must have been aware that its representation would be used for a particular 

purpose; (2) the defendant must have intended that a known party or parties would rely thereon in 

furtherance of that purpose; and (3) there must have been some conduct on the part of the defendant 

linking it to that party or parties that evinces the defendant' s  understanding of that party or parties' 

reliance. See Credit Alliance Corp. v. Arthur Andersen & Co., 493 N.Y.S.2d 435, 443 (N.Y. 1 985). 

The complaint clearly satisfies all three of those elements: 

• The complaint establishes that Morgan Stanley knew that its representations would 
be used for a particular purpose. The complaint alleges that Morgan Stanley made 
representations to CPH during face-to-face discussions for the purpose of persuading 
CPH to sell Coleman and accept Sunbeam stock as a major part of the purchase price. 
See Complaint �� 39, 94. Moreover, the complaint alleges that it was "Morgan 
Stanley [that] persuaded CPH to sell its shares in Coleman to Sunbeam and to accept 
14. 1 million shares of Sunbeam stock as part of the consideration." See Complaint 
� 41 .  

• The complaint establishes that Morgan Stanley intended that CPH rely on Morgan 
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Stanley's  representations because, again, they were made in face-to-face discussions 
that were designed to induce CPH to take action. See Complaint ifif 39, 94. 
Consequently, as the complaint alleges expressly, "Morgan Stanley intended for CPH 
to rely . . .  on the information provided by Morgan Stanley." See Complaint if 95. 

• The complaint establishes that Morgan Stanley understood that CPH was relying 
upon the false information. The complaint alleges that Morgan Stanley provided 
inaccurate information - including information "concerning Sunbeam's 1 996 and 
1 997 financial performance, Sunbeam's business operations, the value of Sunbeam's 
stock, and Sunbeam's first-quarter 1 998 performance" - during the course of direct 
negotiations with CPH that led to the transfer of CPH's 82% interest in Coleman to 
Sunbeam. See Complaint if 94. 

2. Morgan Stanley's reliance argument also is baseless. 

Morgan Stanley 's last attack on CPH's negligent misrepresentation claim is a reprise of an 

argument that it made in connection with the fraud claim - that CPH cannot have relied justifiably 

on Morgan Stanley 's representations as a matter of law. As shown above in Section IV.A.2, that 

argument is baseless because: ( 1 )  it rests on erroneous and exaggerated assumptions about CPH's  

pleading obligations; (2) the reasonableness of  CPH's reliance on Morgan Stanley i s  a jury question; 

(3) Morgan Stanley's argument is based on assertions about what Sunbeam's  books would have 

shown that raise still more issues of fact for the jury; and ( 4) the truth was peculiarly within the . 

knowledge of Morgan Stanley and the other defrauders. See pages 43-46. 

D. CPH's Conspiracy Count (Count III), Which is Based On Its Underlying Fraud 
Count, States A Claim. 

Morgan Stanley begins its attack on this claim by contending that "[ n ]either New York nor 

Florida recognize an independent tort for conspiracy" (MS Mem. 34), which misses the point. 

Although Morgan Stanley has addressed CPH' s claims out of order so as to make it appear that CPH 

has alleged a disembodied conspiracy count, the fact is that the complaint pleads a count for 

conspiracy to commit fraud - which is why it follows the fraud (Count I) and aiding and abetting 

(Count II) counts. See Complaint ifif 89-92. It is perfectly appropriate to plead a conspiracy count 

based on an underlying fraud claim, as Morgan Stanley concedes. See MS Mem. 34 n.22 (setting 

forth the elements for "a claim for conspiracy due to fraud" under New York law); see also Hoch 

v. Rissman, Weisberg, Barrett, 742 So. 2d 45 1 ,  460 (Fla. 5th DCA 1 999) (confirming that conspiracy 

claim is derived from the underlying claim that forms its basis). 
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That leaves Morgan Stanley's  contention - which is embedded in the very last of its 

numerous footnotes - that CPH has not pleaded an actionable, underlying tort or the elements of 

a derivative conspiracy claim. See MS Mem. 34 n.22. That argument is without merit. The 

elements of a civil conspiracy are (1)  an agreement between two or more parties to achieve an illegal 

objective; and (2) an overt act in furtherance of that illegal objective. See Hoch, 742 So. 2d at 460; 

Nicholson v. Kellin, 48 1 So. 2d 93 1 ,  935 (Fla. 5th DCA 1985); Gabriel Capital, L.P. v. NatWest 

Fin. , Inc., 94 F. Supp. 2d 491 ,  5 1 1 (S.D.N.Y. 2000) (New York law). The complaint, the allegations 

of which must be accepted as true, alleges both elements. 

Specifically, after detailing the extensive factual bases for the fraud, the complaint in 

paragraph 90 alleges based on the detailed factual allegations that precede it that "Morgan Stanley · 

conspired with Dunlap and other senior Sunbeam executives to conceal the truth about Sunbeam's 

financial performance and business operations." The complaint then alleges, in paragraph 9 1 ,  a 

number of specific "overt acts in furtherance of the conspiracy" committed by Morgan Stanley: 

• "concealing Sunbeam's first quarter 1 998 sales collapse;" 

• "assisting with the false March 1 9, 1 998 press release;" 

• "arranging road shows with prospective debenture purchasers at which Morgan 
Stanley, Dunlap and others made false statements concerning Sunbeam's financial 
condition and business operations;" 

• "preparing and disseminating the preliminary and final offering memoranda for the 
subordinated debenture offering, both of which contained false information 
concerning Sunbeam's financial condition and business operations;" 

• "providing CPH with false financial and business information concerning Sunbeam;" 

• "scripting Dunlap's false public statements concerning Sunbeam's acquisition of 
Coleman;" 

• "persuading CPH to sell its interest in Coleman and to accept 1 4. 1  million shares of 
Sunbeam stock and other consideration;" and 

• "underwriting the $750 convertible debenture offering, proceeds from which were 
used to fund Sunbeam's purchase of Coleman." 

Those allegations are more than sufficient to state a claim and to withstand Morgan Stanley's 

meritless motion for judgment on the pleadings. 
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Conclusion 

Morgan Stanley' s/arum non conveniens motion is without merit. This action arises out of 

a Florida-based fraud that has led to the prosecution of no less than 24 lawsuits in Florida. Indeed, 

.Morgan Stanley's  own sister company chose to file its complaint here. That complaint, according 

to Morgan Stanley, arises from the same nucleus of operative facts as this case, and that complaint 

affirmatively asserts that the pertinent events occurred in Florida. As the complaints in both cases 

confirm, the factual ties to Florida abound. Moreover, many critical, non-party witnesses live in 

Florida and can be compelled to testify at trial only in Florida. Given Florida's close connection to 

this dispute, the lawsuit should remain here. 

Morgan Stanley' s  motion for judgment on the pleadings likewise is without merit. CPH's 

complaint is far from bare bones: it alleges, in great detail, Morgan Stanley's  deep and direct 

involvement in the massive fraud surrounding Sunbeam's demise. The complaint also alleges, in 

similar detail, the direct misrepresentations that Morgan Stanley made to CPH in furtherance of that 

fraud. Ignoring the allegations in the complaint, Morgan Stanley argues that it is incredible to 

believe that it would deceive its own clients or risk its reputation. At best, that is closing argument 

to the jury. Even more strained is Morgan Stanley' s  contention that because CPH was a 

"sophisticated" business player, Morgan Stanley could defraud CPH with impunity. The law, of 

course, protects all victims of deliberate fraud -· even "sophisticated" ones - and requires 

wrongdoers like Morgan Stanley to answer in damages for the injuries that they cause. Under any 

conceivably applicable source of governing law, the detailed allegations in the complaint raise 

factual questions concerning Morgan Stanley' s  intent to deceive, CPH's reasonable reliance on 
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Morgan Stanley' s  false statements, Morgan Stanley's  knowledge concemingthe fraud, and Morgan 

Stanley's  active participation in the fraud. Those factual questions are for the jury to decide. 

Dated: November 1 4, 2003 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 6061 1 
(3 12) 222-9350 

# 1 000788 

John c ola 
SE Y DENNEY SCAROLA 

ARNHART & SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561)  686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

. . i/lr-
Fax and Federal Express to all counsel on the attached list on this I '1 day of 

enney Scarola 
art & Shipley, P.A. 

2 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (56 1 )  686-6300 
Fax: (56 1 )  478-0754 
Attorneys for Plaintiff 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No. :  2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1 400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 1 5th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 606 1 1 

COUNSEL LIST 

2 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

V. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

DECLARATION OF CHRISTOPHER M. O'CONNOR 

1 .  I am an associate attorney at the law firm of Jenner & Block, LLC in Chicago, Illinois, 

and have been admitted pro hac vice in the above-captioned case. Jenner & Block, LLC and the 

West Palm Beach, Florida law firm of Searcy Denney Scarola Barnhart & Shipley P.A. represent 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") in this action. 

2. I have searched public records databases and reviewed documents produced in this 

case to determine whether certain non-party witnesses in this case maintain a residence in the State 

of Florida. The information contained in those sources indicates that the non-party witnesses listed 

in Section I.A of CPH' s response brief maintain a residence in the State of Florida. 

3 .  I have reviewed documents produced in this case to identify Morgan Stanley's 

contacts with the State of Florida that relate to the dispute in this case. The documents that are listed 

in Section I.A of CPH' s response brief constitute a partial list of documents that evidence Morgan 

Stanley's contacts with the State of Florida. 

4. I declare under penalty of perjury that the foregoing is true and correct to the best of 

my knowledge and belief. 

Dated: November 14, 2003 

��� 
Christopher M. 0' Connor 

# 1 000342 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth T. Maass 

ORDER ON APPOINTMENT OF COMMISSIONS 

This cause came before the Court on Plaintiffs Motion to Appoint Commissions so 

that it can subpoena for depositions and documents witnesses in other jurisdictions. After reviewing 

the pleadings, and otherwise being advised in the premises it is ORDERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

following witnesses: 

• . Andrew B. Savarie 
1 136 Ash St. 
Winnetka, IL 60093-2 104 

R. Bram Smith 
Bear, Stearns & Co. Inc. 
245 Park A venue 
New York, NY 10 167 

• Alexandre J. Fuchs 
2 Fifth Avenue, # 1  lK 
New York, NY 100 1 1 
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• Robert W. Kitts 
Thomas Weisel Partners 
Lever House 
390 Park Avenue, 17th Floor 
New York, NY 10022 

T. Chang 
10990 Rochester Ave., Apt. 307 
Los Angeles, CA 90024-628 1 

The following commissions are appointed for the purposes of obtaining depositions 

and documents from the above listed witnesses, and other witnesses whose discovery is sought in 

the commissions' jurisdictions: 

Jerold S. Solovy 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, 11 6061 1  
(3 12) 222-9350 

-

or any person duly authorized by him and able to administer oaths pursuant to the laws of Illinois. 

Michael I. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER LLP 
3 80 Madison A venue 
New York, New York 10017 

or any person duly authorized by him and able to administer oaths pursuant to the laws of New York. 

-2-
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Marc M. Seltzer 
Susman Godfrey L.L.P. 
1880 Century Park East 
Suite 950 
Los Angeles, California 90067 
(3 10) 789-3 102 

or any person duly authorized by him and able to administer oaths pursuant to the laws of California .Yt 
,-

Done and Ordered in Palm Beach County, Flori his l V\day of AJv. , 2003. 
/ 

Circuit Court Judge Elizabeth T. Maass 

*\""� � � (\Jr r'� 1-0 �� N p;v-eAJ 
� � �w\..«l�� tifO�� Coleman v. Morgan Stanley 

2003 CA 005045 AI 
Order on Appointment of Commissions 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, Florida 3340 1 
( 561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
S�ARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(56 1) 686-6300 
(56 1) 478-0754 (fax) 

e;¥� �·� t/'\ 
clo�. L.vr .si�t:-'-­
fowf..\.. \4> ��V\"� D�S c--wJ <\)�SV'\l lJ_ 

���� �'Tl�- )'"L-
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Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(3 12) 222-9350 
(3 12) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

999134 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

ORDER SPECIALLY SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that hearing on Defendant's Motion to Compel 

Production of Settlement Agreement with Arthur Andersen is specially set before the 

Honorable Elizabeth T. Maass on November 25, 2003, at 4:30 p.m., in Courtroom 1lB,205 

N. Dixie Hwy, WPB, FL 33401. This is a specially set hearing which shall be limited to 30 

minutes. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

three (3) days before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

· This hearing shall not be canceled unless the is 

and an order entered, or the motion withdrawn. 

f this motion have been settled, 

DONE AND ORDERED in West Pa ch, Palm Beach County, Florida this /L(, 
day of November, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 

..----... 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas ha.biles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

' 

Si ou se yon moun ki lnfim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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11/19/2003 14:47 FAX 141001/016 

Ill wm PALM BEACH OfflCE;· 0 TALI AHAllEJ OEFIC'E · 

2139 PALM BEACH LAKES BLVD. 
WEST PALM BEACH. FLORIOA 33•09 

SEARC Y 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLE�A 
P.O. DRAWER 1230 

TAL LAHASSEE, FLORIDA 32302 

P.O. DRAWER 3626 
WEST PALM BEACH. FLORIDA 33402 

(B5DI 224· 1eoo 
1-8118-549-7011 

FAX: (850) 224-7602 

(561) 886-6300 
1 ·800-7BM607 
FAX: (581) 478-0754" 

ATTORNEYS AT LAW: 

ROSALYN SIA BAKER 
F. GREGORY BARNHART" 

LANCE BLOCK" 
EARL L DENNEY, JR." 

SEAN C. DOMNICK" 
JAMES W. GUSTAFSON, JR. 

DAVID K. KELLEY, JR." 
WILLIAM B. KtNG 

DARRYL L. LEWIS" 
WIWAM A. NORTON' 

DAVID J. SALES" 
JOHN SCAROLA" 

CHRISTIAN D. SEARCY' 
HARRY A. SHEVIN 

JOH" A- SHIPLEY HI' 
CHRISTOPHER K. SPEED" 

KAREN E. TERRY 
C. !=ALVIN WARRINER m• 

DAVID J. WHITE' 
-SHAREHOLDERS 

PARALEGALS: 

VIVIAN AYAN-TEJEOA 
LAURIE J. BRIGGS 

DEANE l. CADY 
DANIEL J. CALLOWAY 

EMILIO DIAMANTIS 
DAVID W. GllJ.10RE 

. TED E. KULESA 

. JAMES PETER LOVE 
CHRISTOPHER J. PILATO 

ROBERT W. PITCHER 
WILLIAM H. SEA80LD 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STEIN 
BRIAN P. SULLIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORN 

Via Band Delivery 
November 19, 2003 

Hon. Elizabeth T. Maass 
Palm Beach· County Courthouse 
.Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No. 2003 CA 005045 AI 
Matter No.: 029986-230580 

Dear Judge Maass: 

A proposed order was submitted to the Court by mail concerning a motion to compel 
directed at the production of information concerning emails. The ·Defendants have 
subsequently objected by letter of November 18 to the entry of that Order and the 
accompanying motion has been filed and noticed for hearing in response to that 
objection. 

Joseph Ianno, Esq. (Via Fax) 
Thomas A. Clare, Esq. (Via Fax) 
Jenner & Block, LLC (Via Fax) 

��Jb 
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11/19/2003 14:48 FAX 141002/016 

#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAI. CIRCUIT, IN AND 
FOR PALM BEACH COUN1Y, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

November 25, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 No11:h Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Plaintiffs Motion for Entry of Order Upon Stipulation of the Parties 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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11/19/2003 14:48 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

141003/016 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Counsel on the· attached list, this rq1h- day of No". 

enney Scarola 
art & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 

'2003. 
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11/19/2003 14:49 FAX 

Coleman (Parent) Holdings Inc. vs MQrgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

. 

Notice of Hearing 

.. Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West-Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

· 

Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite4400 

· Chicago; IL 6061 l 

COUNSEL LIST 

3 

141004/016 
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11/19/2003 14:49 FAX 141005/016 

#230580/mm IN THE CIRCUIT COURT OF TIIE 
FIFTEENTH ruDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

MOTION FOR ENTRY OF ORDER 
UPON STIPULATION OF THE PARTIES 

Plaintiff, Coleman (Parent) Holdings Inc., moves this Honorable Court to enter the 

proposed Order previously submitted to the Court on Plaintiff's Motion to Compel concerning 

Emails and in support thereof would show: 

1. Plaintiff moved ·to compel discovery concerning emails (Motion to Compel was filed 

under seal); 

2. At a duly noticed Uniform Motion Calendar hearing on November 6, 2003 (transcript 

attachP.ci), the parties placed a stipulation on the record resolving the referenced 

motion; 

3. Plaintiff drafted a proposed Order accurately reflecting the stipulation of the parties 

and submitted it to opposing counsel for review and approval ( ;:;orrespondence and 

proposed Order attached); 
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11/19/2003 14:50 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Motion For Entry Of Order Upon Stipulation Of The Parties 
Case No.: 2003 CA 005045 AI 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

3 

141006/016 
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11/19/2003 14:50 FAX 

• 

• 

• 

1 

2 
3 
4 

IN THB PIPTBBHTB JUDICIAL CIRCUIT COURT 
IN AJID POR PALM BBACB COIJHTY, FLORIDA 

CASS ll!JMBBR1 2003 CA OD50t5 AI 

COLBMAN (PARBBTI HOLDINGS, INC., 

Plaint.irfa, 
5 vs. 
6 

7 

8 

9 

MORGAN STAHLEY £ eo . •  INC. 

Def'endanc. 

l 

PROCBBDINGS BBPORB TBB HONORABLB BLIZABBTH T. MAASS 
10 

11 APPBARAlllCBS, 

·12 SBARClr, DBNNBY, SCAROLA, 
BARNB'.ART & SBIPLBY, P.A. 

13 2139 Palm Beach Lakes aouleva�d 
west Palm Beach. Plorida 33409 

14 Phone, (5611 &116-6300 
ATTORNBTS POR TltB PLAIBTIPP 

15 BY• JACK SCAROLA. BSQUIRB 

16 KIRKLAlllD AND BLLIS 

655 15 Streec, N.w., Suite 1200 
17 Waahin9ton, c.c. 2005 

Phone• (2021 879-5000 
18 ATTORlfJIYS POR TBS DBPBBDAHT 

BY• THOMAS A. CLARK 
19 

CARLTON PIBLDS, ec al. 
20 222 Lakevie� Avenue. Suite ltOO 

Meat PalM Beacb� Florida l3tOl 
21 PBORB• (5&1) 659·7070 

ATTORHBlrS POR TRB DBPBNDANT 
22 BY• JOSEPK.IAHHO, JR., BSQUIRE 

23 
24 

25 

Thursday, Hovelllber '· 2003 
Palm Beach CouDty Co�rthouee 
Weet Palm Beach, Florida 

PINNACLE RBPOBTIRG, INC. 
(561) 8�0-9066 

2 

1 TRANSCRIPl' OF "nm PROCEEDINGS, TAKEN SBFORE 
2 THE HONORABLE ELIZABETH MAASS IN OJURTROOM llB, PALM 
3 BEAC!i COUNTY CDURTHOOSE, WEST PALM BEACH, FLORIDA, ON 

. 4 THURSDAY, NOVEMBER 6, 2003, BEGINNING AT 8:55 A.M. 

5 

6 

7 

B 
!l 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
20 
21 
22 

23 

24 

25 

THE COURT: Do we really think we•re going to 

do this this morning? 

MR. SCAROLA; we are going to surprise Your 

Honor. 

nlli: COURT• OJcay. How are we cloing that? 

MR. SCAROLA: We're going· to surpr is e you by 

telling you first that with regard to the motion 

to conpel production of emails, we have come to an 

agreement. 

THE COURT: Okay. 

MR. SCAROLA: And we will describe the terms 

of that agreement for the record . 
For the record, my name is Jack Scarola. I'm 

hear on l>ehalf of the Plaintiff Coleman (Parent) 

Holdings. niere are two moti ons. First is motion 

to conpel directed to the production of emails. 

'Ibe agreement that we have reached is that 

the Defendant Morgan Stanley will produce a 
witness who is knowledgeable with resp ect to the 

retention and retrieval -- the retention policies 

PINNACLE RSPORTING, INC. 

(5611 820-9066 

l 
2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
23 
24 
25 

l 
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4 

s 
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7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 
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25 

1410071016 
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and ret.rieval capabil ities with re gard to emails. 

They will alee> produce all documents that were 

submitted to federal regulators with regard co 

Morgan Stanle)·' s email retention policies and 

retrieval capabilities. 

THE COURT: I don't think I have that TOOtion. 

The only one I have deals wi th the objections to 

production of the settlement agreement. Are you 

BUbmitting a propose d agreed order on this? 

MR. SCAROLA: We will submit a proposed 

agreed order. 

THE COURT: You're just telling me stuff and 

hopefully I' 11 remember it when I see the· order. 

MR. SCAROLA: . Yes. 

we have a;ireed reciprocally that we will 
provide a corp�rate representative who will 

address the same issues on behalf of COleman 

(Parent) Holdi::igs, Incorporated. 

THE COURT: Okay. 

MR. SCARO::..A: With regard to the second 

motion, that• s the Defense's motion, so I.' 11 allow 

them to go fir:�t. 

THE CDURT: That;'s the one. Do we really 

think we're go:ing to get this done at an 8:45? 
MR. CLARE: Judge, t:his is on Morgan 

PIHHl•CLB RBPORTilllG. INC. 
(5611 82·0-9066 

4 

Stanley's moti�>n to compel the production of a 
single document:, the settlement agreement between 
Co le man (Parent:) and Arthur Andersen. And just 

briefly, I thirlk it• s fairly straightforward in 
te%11UI of the h1sto:ry of this, that pr ior to 

initiating the lawsuit against Morgan Stanley, 

Coleman (Parent.) brought a virtually identical 

lawsuit ag ainst Arthur Andersen. same allegations, 

same claim of cama ges, and now ha.ve settled. 

THE COURT: Let me ask YoU this. This is the 
notebook you gave me for this; right? 

MR. CLARE: lbat includes the cases that 

we've ci te d. 

THE COURT: I can't do this on an 8:45. 

Please unde rstand, 8: 45' s are things - - I can read 
everything. I c an walk in and not know anything. 

I can read everything I' ve got to read, al:>sorb 

everything I've got to, and I can do it in ten 
minutes. I can't even reed your motion in ten 

minutes. 

MR. CLARE: I have one case, City of 

Homestead ease, that --

THE COURT: I'm happy to get the book and 

specially set. I'm happy to clo it on an expedited 

basis. I canno� do this on an 8:45. If you 

PINNA<:Lli UPORTIH<l, INC. 
(5611 820-9066 
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bothered to put together a notebook like this, I 
knOw I need more time with it, okay? 

Do ·you want me to get the book? Do you ba'll'e 
access to your schedules? 

MR. Cl.ARE: Sure. 

MR. SCAROLA: I don't, but ean make a phone 

call to my office. 

THE CDURT• okay. Tbat•s great. 

MR. 'SCAROLA• Viould you like me to get my. 
office on the line, Your Honor? 

THE CDURT; Sure .  
MR. CLTIRE :  Just in the interest of 

completeness and while we're waiting !or the 

schedule, Mr. Scarola desc:ril:>ed in bJ:Qil.d outlines · 

what t he agreed upon order "WOuld be on this other 

motion. There is one caveat I explained to 

Mr. Scarola in the hallway, and we will 11.'0rk it 

out between the parties before we Sllbmit an agreed 
upon order to Your Honor. I am not aware as I sit 

here right now what limitations there are right 
now without. disclosing to Mr. Scarola's client 

informat,ton we provided to federal regulat.ors. We 

agreed to provide Whatever it is we can provide. 

THE COURT: Are you saying we might have a 

legal dispute later about what you're permitted to 

disclose? 

PIIDIACLB RBPORTlHG, IHC. 
15'11 820-9066 

6 

MR.. CL11RE; About what we•re permitted to 

disclose, and I just don't know all the details 

without consulting With my client. We have an 

agreement in principle that whatever we can 

provide on this, we'll provide. I know there are 

materials we can provide, I just don't know the 

scope of it. .Pond I don't want to represent to the 

court that we're wa.i:viilg or even have the al:lility 

to waive protections that I'm not aware of right 

now. 

MR. SCAROLA; The only caveat. to that i
_
s that. 

there's a COllillitment that they will provide good _ 
faith cooperation in obtaining whatever 

information is necessaiy in order to make full 

disclosure. 

THE COUR1'z Okay. 

MR. CLARE• That • s conect. 

THE COURT: We can t:cy the 14th, which is a 

week fl:OTll tomo=ow at 4:30. Do you know if you're 

available, sir? 

MR. CLARE: There was a deposition that was 

scheduled that day. 

THE COURT: In this case? 

MR. CLllRE: In this case in New York. 

PlHHACLB RBPOBTlNG, INC. 
(561) 820-9066 
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THE COUR::: Nho? 

MR. CLARI�: Mr. John Tirey (ph) is coming 

from that r.he United Kingdom for a �sition that 

day. 

THE COUR.�:: You have depositiori.S in this 

case, so that's probably riot a good day. Let's 
filld a better time. 

We could try 4;3Q on Tuesday, November 25. 
That's the Tw•sday of Tbanksgiving week, just so 
you-all are c:ear. 

MR: CLARI�: That's fiiie with me, Your Honor. 
MR. IANNO: That's not a problem. 

MR. SCJIROI.A: That works, Your Honor. 
THE COUR":': Is that <*ay? . we will do it 

then. And 11:.1 hold the stuff you gave me. If 
you want me to look at. anything else , send· it to 

me a few days ahead of time so· I have it. 

�. CLARE: Thank you. · 

MR. SCARCIA; Thank you, Your Horior. 
THE COUR'" • Thank you. 

{Nllereupo11. at 9a(t3 a.m.. , t.lle PJ'OCeadiaga concluded.) 

PlJnlACLB RBPOR.Til>TG, IHC. 
1561) 820-9066 
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4 STATS OP FLORIDA 
5 COUNTY OF PALI< BBA<!B 

6 

7 I• PAMBLJ• GR.IN.ALDI, Regiatei'ed Pz-ofeeeional 

8 a.aparter. do hereb3• certify that 1 vaa aut.borized to 
9 and did atenograpb�cally report the foregoing 

10 proceeding• and t.hut the t:raa1cripc. ill" a. true and 

11 c:ol'rect craa.ecript:.on Of my stenotype notea ot. the 

12 proceedings. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Dated tb!.1 lltb day of wovember, 2003. 

PAMSLA GRIMALDI 

�egiaeered Professional Aeporter 

The foregoing cert�fication of tbis cranacrip� does noc 
apply to any x-eproduetion of the aam.e by any means 
unle•• under the d�reec control and/or direction 0£ the 
certifying raporte:. 

PIHllACLll RS PORTING. INC. 
(561) 820·9066 
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......... 
MARY MCCANN 

From: tclare@kirkland.com . 
Sent: 
To: 

Wednesday, November 12, 2003 11 :47 AM 
MARY MCCANN 

Cc: 
Subject: 

lanno, Joseph; MARY MCCANN; dconnell@jenner.com 
RE: Coleman v. Morgan Stanley 

Have forwarded to client for review. 

MEM@SearcyLaw.com on .11/12/2003 11: 51: 09 AM 

To: "Ianno, Joseph" <Jianno@CarltonFields.com> 
cc: Thomas Clare/Washington DC/Kirkland-Ellis@K&E, 

"MARY MCCANN" <MEM@SearcyLaw.com>·, 
dconnell@jenner.com 

Subject: RE: Coleman v. Morgan Stanley 

- Awai ting your respons_e. Status, please. Thank you. 

Mary Mccann, Secretary to Jack Scarola 

-----Original Message-----
From: Ianno, ·Joseph [mailto:Jianno@CarltonFields.com] 
sent: Tuesday, November 11, 2003 9•41 AM· 
To : MARY MCCANN 
Subject: RE: Coleman v. Morgan Stanley 

I had �o forward to T. Clare since it was his 
.agreement. Please copy 
him with any e-mails on this case. 

Thanks 

Joe 

Joseph Ianno, Jr., Esquire 
Carlton Fields, P.A. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 
(561) 659-7368 facsimile 

jianno@carltonfields.com 
www.carltonfields.com 
*****************************************************************••****** 

*************************************** 

The information contained �n this conununication is 
confidential, may be 
attorney-client privileged, may constitute attorney 
work product, and is 
intended only for the use of the addressee. It is the 
property of 

1 
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Car�ton.Fields. Unauthorized use, disclosure or 
copying of this 
corrununication or any part thereof is strictly 
prohibited and may be 
unlawful. For a copy of Carlton Fields' Privacy 
Policy, please visit . 
our website at http://www. carltonfields .·com/privacy.htm .. 

******************************************************************"***** 

*****�********************************* 

·-----Original Message-----
From: MARY MCCANN. [mail to: MEM@.$earcyLaw.com] 
Sent: Tuesday, November 11, 2003 9:40 AM 
To: Ianno, Joseph 
Cc: MARY MCCANN; dconnell@jenner.com 
Subject: Coleman v. Morgan Stanley 

Ple.ase see attached proposed Agreed Order on Coleman 
(Parent) Holdings 

Inc.'s Motion to Compel Concerning E-Mails for your 
review and approval 
prior to submission to the Court. 

Please get.back to me at your earliest possible 
opportunity. Thank.you. 

JS/mm 
<<doc 103 8DBF.DOC>> 

************************************************************************ 

************************** 

Privileged and Confidential 

The information contained in this e-mail message is 
intended for the use 
of the individual or entity to which it is addressed 
and may contain 
information that is proprietary, privileged, 
confidential, and exempt 
from disclosure under ·applicable laws. If the reader 
of this message is 
not the intended recipient, or the employee or agent 
responsible for 
delivery to the intended recipient , you are hereby 
notified that any 
use, printing, reproduction, disclosure or 
dissemination of this 
communication may be subject to legal restriction or 
sanction. 

*****************************************************************i'****** 

************************** 
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#23osso1mm IN THE CIRCUIT COURT OF TIIB , 
FIFTEENTH JUDICLAL CIRctrrT, IN 
AND FOR PALM BEACH COUNTY,_ 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC.', CASE NO: 2003 CA 005045 .AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & co.; INC., 

Defendant. 
I ���������������� 

ORDER ON COLEMAN <PARENTI HOLDINGS INC. 'S .
. 

. MOTION TO COMPEL CONCERNING E-MAD,,S 

1HIS CAUSE is before the Court upon Coleman . (Parent) Holdings Inc.'s Motion to 

· Compel
. 
Concerning E-mai�s, and the subsequent stipulation of the parties, upon consideration of 

··which, it is hereby, 

ORDERED and ADruDGED: 

1. The ·Defendant shall within 10 days of the date· of this order produce all materials. 

sub:IDitted "to regulators in connection with any investigation 1>f Morgan Stanley's e-

·. mail retention policies; 

2. To the extent �y restrictions may limit the ability of the Defendant to ··compJy with 

the provisions of Paragraph 2· of his Order, the Defendant shall cooperate in good 

faith to secure the removal of those restrictions. 

3. Within 15 days following the production called for in Paragraph l, each party shall 

produce a corporate representative to be deposed at a mutually agreeable time and 

place to testify pursuant to the provisions of Rule 1.310, F.R. Civ. P. conceming·that 

party's e-mail retention policies, practices and procedures at all times material to the 

16div-004050
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Coleman Holdings, Inc. vs Morgan StanJey & Company 
Case N�::2003 CA 005045 AI 

. 

Order 

claims asserted herein and also concerning the :ability, proc�dure, time,· 1ai:>or and. . . . . 

expense involved in retrieving e-mails generated during the relevant time Perlod;. 

. ·� . 

DONE AND ORDERED at West Palm Beach, Palm Beach County, Fl�ri�·thls.· ....... ," .. _· _ 

day of _________ , 2003� 

·ELIZABETH T. MAASS ·' , •  

CIRCIDT COURT .JUDGE · . · 

Copies have been fumish�d to all counsel on the attached counsel list. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
. Case No.:2003 CA 005045 AI 

Order 

COUNSEL LIST 

:. : Josephianno,. Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 

·West Palm Beach, FL 33401 

'. ·Thomas P�·. Yannucci, P.C. 
Thomas A. Clare · 
Brett McOurk 
Kirkland and Ellis 
655

.
15th Street, N.W., Suite 1200 

Washington, DC 20005 

· · Jerold s .. Solovy, Esq. 
· Jenner & Block, LLC 

orie IBM Plaza 
. Suite.4400 

Chicago, IL· 60611 

Jack Scarola, Esq. 
Searcy D enney·Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Be&ch, FL 33402 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthosue 205 North Dixie Highway 
West Palm Beach, Florida 33401 

November 20, 2003 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co. 
Case No. 2003 CA 5045 Al 

, . . 

Dear Judge Maass: 

MIAMI 
ORLANDO 

ST. PETERSBURG 
TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

Esperante 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florida 33401-6149 

P.O. Box 150 

West Palm Beach, Florida 33402-0150 

561.659.7070 

561.659.7368 fax 

www.carltonlields.com 
E-MAIL: jianno@carltonfields.com 

VIA HAND DELIVERY 

In addition to our supporting pleadings and case authority submitted under separate cover 
of November 4, 2003, enclosed please find a courtesy copy of Defendant's Reply in Support of 
Its Motion to Compel Plaintiff to Produce Settlement Agreement with Arthur Andersen which has 
been filed under seal. Also enclosed are additional case authority referenced within Defendant's 
Reply. Defendant's Motion to Compel is specially set before Your Honor on November 25, 2003 
at 4:30 p.m. 

/jed 

Enclosures 

cc: Jack Scarola (w/encl.) 
Jerold Solovy (w/encl.) 
Thomas Clare (w/encl.) 

WPB#566751.7 

Respectfully, 
I 

�I ���� 
I 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Inc., by and, through its undersigned counsel, hereby 

gives notice that Morgan Stanley & Co. Inc. 's Reply in Support oflts Motion to Compel Plaintiff 

to Produce Settlement Agreement with Arthur Andersen was filed under seal this 20th day of 

November, 2003. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

e-mail and Federal Express to all counsel of record on the attached service list on thisrJ..O� day 

of November, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., 12th Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 

MORGAN STANLEY & Co., INC. 

WPB#57126l .2 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

:-:�4. J0SPH IANNO, JR. 
Florida Bar No: 655351 
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CONFIDENTIAL 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#571261.2 2 
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. �. 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Josephianno, Jr.'sJetter dated November 18, 2003.
.. 

/------;. 
ONE AND ORDERED in West Palm Beach, P;ilin Beach County, Florida this 

/ // 
1.- _ 

y of November, 2003. //_/ -1 // 

t!,/ ·:J:?.___ ___ . 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 1 5th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 6061 1 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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' '  

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Jack Scarola's letter dated November 18, 2003. 

� �·AND ORDERED in West Palm Beach 

J.Gday ofNovember,2003. ./ 0 , 

copies furnished: 

Joseph Ianno, Jr., Esq. , 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

v:::::=.. .1� 
ELIZA

_
B

_
E

_
T

_
H

_
T

_
.
�
M
...,..k

_
A

_
S

_
S

_ 

Circuit Court Judge 
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Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFIEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Jack Scarola's letter and its enclosures dated November 1 9, 2003. 

rx-
�ONE AND ORDERED in West Palm Beac Bea' County, Florida this 

cE!_ day of November, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 1 5th Street, NW, Suite 1 200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, 11 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 
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NpV-21-2003 16=18 JENNER & BLOCK, LLC 

LAW OFFICES 

312 527 0484 P.01/25 

J E N N E R Or. 8 L 0 C K, LLC 

DEIRDRE E. CONNELL 
312-923-2661 Direct Dial 

312-840-7661 Direct Facsimile 

ONE IBM PLAZA 

CHICAGO, ILLINOIS 6061 I 

<3 I 2> 222-9350 

C3 I 2) 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DATE: November 21, 2003 

TO: Thomas A. Clare, Esq. VOICE: (202) 879-5993 
KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph Ianno, Jr., Esq. VOICE: (561) 659-7070 
CARLTON FIELDS, P.A. FAX: (561) 659-7368 

FROM: Deirdre E. Connell SECY.EXT.: 6486 

EMP. NO.: 035666 CLIENT NO.: 41198-10003 

IMPORTANT: THIS MESSAGE ISINTENDEDONLYFOR TIIEUSE OFTHEINDIVIDUAL OR ENTITYTOWHlCH ITIS ADDRESSED.AND MAY 
CONTA!N INFORMATION THAT IS ATTORNEY WORK PRODUCT, PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM 
DISCLOSURE UNDER APPLICABLE LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE 
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU ARE HEREBY 
NOTIFIED THAT ANY DISSBMINA TION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. 
IF YOU HA VE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE, AND 
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POSTAL SERVICE. THANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: 25 

DATESENT: 11/21/03 TIME SENT: ¥-_·1 If� SENT BY: ___ __,S ........... E=D=D=IN---G-.T=O """N _____ _ 

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 

16div-004062



NpV-21-2003 16=18 JENNER & BLOCK, LLC 312 527 0484 P.02/25 

IN THE CIRCUIT COURT OF THE FIFrEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 

) 
) Judge Elizabeth T. Maass 
) 

) 
) 

����������������- > 

NOTICE OF DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 

655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400. 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") requests 
the depositions upon oral examination of the following non-party witnesses pursuant to the 
commissions issued by the Circuit Court of the Fifteenth Judicial District of Florida and the 
subpoenas issued in aid of those commissions by the Supreme Court of the State of New York on 
the date, time, and location set forth below: 

DEPONENT DATE AND TIME LOCATION 

Robert W. Kitts December 16, 2003 at 10:00 a.m. SHAPlRO MITCHELL FORMAN 

Thomas Weisel Partners ALLEN & MILLER LLP 

Lever House 380 Madison Avenue 
390 Park Avenue, 1 r" fl. New York, New York 10017 
New York, NY 10022 

Alexandre J. Fuchs December 17. 2003 at 10:00 a.m. SHAPIRO MITCHELL FORMAN 
2 Fifth Avenue, #llK ALLEN & MILLER LLP 
New York, NY 10011 3 80 Madison Avenue 

New York, New York 10017 

R. Bram Smith December 18, 2003 at 10:00 a.m. SHAPIRO MITCHELL FORMAN 
Bear, Steams & Co. Inc. ALLEN & MILLER LLP 
245 Park Avenue 380 Madison Avenue 
New York, NY 10167 New York, New York 10017 
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The witnesses will be requested to bring to the depositions the documents specified in 
Exhibit A to the Subpoena for each witness. The depositions will be recorded by stenographic and 
audio-visual means and will be taken before a person authorized to administer oaths and will 
continue day to day until completed. The videographer will be Esquire Deposition Services, New 
York. NY. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 21st day of November, 2003. 

Jerold S. Solovy 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B���z 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SI:llPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Document Number : I 005986 

-3-
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; 

EXBmIT A 
TO SUBPOENA TO NON-PARTY 

ROBERT W. KITTS 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCVMENTSBEOUESTED 

l. All documents concerning the identity of any Morgan Stanley personnel who 

performed any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the Bank Facility, or the Credit Agreement. 

2. All documents concerning Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in connection with 

Morgan Stanley's work for Sunbeam. 

3. All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, Morgan Stanley, or MSSF. 

4. All documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

5. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or otherwise 

acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement. 
. 

the Bank Facilities, or the Subordinated Debenture Offering. 

16div-004066



NOV-21-2003 16:19 JENNER & BLOCK, LLC 312 527 0484 P.06/25 

7. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

8. All docwnents conceming Sunbeam'sMarch 19, 1998press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for all or any portion of 1996, 1997, or 1998. 

Memorandum. 

10. All documents concerning the drafting and issuance of the Offering 

11. All documents concerning the March 19, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. All documents relating to synergies that might be achieved from a business 

combination of Sunbeam, and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. All documents concerning the sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communications with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

15. All documents reflecting or concerning any communications between or 

among any of Morgan Stanley, MSSF, Davis Polk, Sunbeam, Arthur Andersen LLP, and/or Skadden 

concerning Sunbeam, the Coleman Transaction. the Subordinated Debenture Offering. the Banlc 

Facility, or the Credit Agreement. 

-2-
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16. All documents concerning any "comfort letters" prepared in coruiection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen• s letters dated March 19. 1998 and March 25, 1998 and any drafts of those letters. 

1 7. All documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or performed by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You orMorgan Stanley provided to or received from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this 

request is February 1998 through the date of service of this subpoena. 

Litigations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

1. "Arthur .Andersen" means Arthur Andersen LLP and its present and fonner 

partners and employees. 

2. "CPH'' means Coleman (Parent) Holdings Inc., and its present and former 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH' s interest in The Coleman Company. 

4. "Communication" means the transmittal ofinfonnation (in the form offacts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

-3-

16div-004068



NOV-21-2003 15:20 JENNER & BLOCK, LLC 312 527 0484 P.08/25 

' 

5. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in CPLR Rule 3120 

and refers to any form or means, whether physical, visual, or electronic, in or by which words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or electronically 

stored, including any and all drafts of any final document. The word "documents" shall include, by 

way of example and not by way of limitation, all of the following: papers, correspondence, trade 

letters, envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, ·audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other fonn of communication or information is recorded or reproduced, together with 

-4-
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all notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means In Re Sunbeam Securities Litigation. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Comoration. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al., No. 

CL983168AD(l 5tb Jud. Cir., Fla.); Stapletonv. Sunbeam Cor;p .. et al., No. 98-1676-Civ.-King(S.D. 

Fla.); Sunbeam Com. v. PricewaterhouseCoopers LLP, No. CLOOS444AN (15th Jud. Cir., Fla); In 

re SunbeamCotp., No. 01-40291 (AJG) (Bankr. S.D.N.Y.), and everyadversaryproceeding therein; 

SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oa1ctree Capital Management 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. 

v. Arthur Andersen LLP. et al., No. CA Ol -06062AN (15th Jud. Cir., Fla); Albert J. Dun]ap and 

Sunbeam Comoration. No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Comoration, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam Cor;p., SEC Administrative 

Proceeding File No. 3-10481; In the Matter of David C. Fannin. SEC Administrative Proceeding File 

No. 3-10482, and any other matter involving the Coleman Transaction, the Credit Agreement, the 

Bank Facilities, or the Subordinated Debenture Offering. 

9. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

10. "MSSF" means Morgan Stanl.ey Senior Funding, Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

-5-
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11. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and any of its 

present and former partners, employees, representatives and agents. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and fonner 

officers, directors, employees, representatives, and agents. 

16. ''You"or"Your"means Robert W. Kitts and any ofRobertW. Kitts's present 

and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April l, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsequent to that period. Please supplement or 

-6-
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correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a docwnent, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc.# 1005974 

S. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The tenn "including" shall be construed to mean "without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

-7-
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EXHIBIT A 
TO SUBPOENA TO NON-PARTY 

ALEXANDREJ.FVCHS 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTS REQUESTED 

1. All documents concerning the identity of any Morgan Stanley personnel who 

performed any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the· Bank Facility, or the Credit Agreement. 

2. All documents concerning Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in co1U1ection with 

Morgan Stanley's work for Sunbeam. 

3. All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, Morgan Stanley, or MSSF. 

4. All documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

S. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or otherwise 

acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 
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7. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

8. All documents concerning Sunbeam's March 19, 1998 press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for all or any portion ofl996, 1997, or 1998. 

Memorandum. 

I 0. All documents concerning the drafting and issuance of the Offering 

11. All documents concerning the March 19, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. All documents relating to synergies that might be achieved from a business 

combination of Sunbeam, and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. All documents concerning the sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communications with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

15. All documents reflecting or concerning any communications between or 

among any of Morgan Stanley, MSSF, Davis Polk, Sunbeam, Arthur Andersen LLP, and/or Skadden 

concerning Sunbeam, the Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, or the Credit Agreement. 

-2-
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16. All docwpents concerning any "comfort letters" prepared in connection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen's letters dated March 19, 1998 and March 25, 1998 and any drafts of those letters. 

1 7. All documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or performed by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You or Morgan Stanley provided to or received from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this 

request is February 1998 through the date of service of this subpoena. 

Liti'gations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

I. "Arthur Andersen" means Arthur Andersen LLP and its present and former 

partners and employees. 

2. "CPH'' means Coleman (Parent) Holdings Inc., and its present and former 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. "Communication" means the transmittal of information (in the fonn of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

-3-
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5. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in CPLR Rule 3120 

and refers to any form or means, whether physical, visual, or electronic, in or by which words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or electronically 

store.d, including any and all drafts of any final document. The word "documents" shall include, by 

way of example and not by way of limitation, all of the following: papers, correspondence, trade 

letters, envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other form of communication or information is recorded or reproduced, together with 

-4-

16div-004076



NOV-21-2003 15:22 JENNER & BLOCK, LLC 312 527 0484 P.16/25 

all notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Corporation. et a}., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dun1ap. et al., No. 

CL983168AD(l5tb Jud. Cir., Fla.); Stapleton v. Sunbeam Corp .. eta!., No. 98-1676-Civ.-K.ing(S.D. 

Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th Jud. Cir., Fla.); In 

reSunbeamCorp .. No. 01-40291(AJG)(Bankr.S.D.N.Y.),and everyadversaryproceeding therein; 

SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman <Parent) Holdings Inc. 

v. Arthur Anciersen LLP. et al., No. CA Ol-06062AN (15th Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Coxporation, No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Cor;poration, No. 32 160 00091 99 (AAA); In the Matter ofSunbeain Coip., SEC Administrative 

Proceeding File No. 3-10481; In the Matter of David C. Fannin, SEC Administrative Proceeding File 

No. 3-10482, and any other matter involving the Coleman Transaction, the Credit Agreement, the 

Bank Facilities, or the Subordinated Debenture Offering. 

9. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

10. "MSSF" means Morgan Stanley Senior Funding, Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

-5-
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1 1. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and any ofits 

present and former partners, employees, representatives and agents. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 20 18. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and former 

officers, directors, employees, representatives, and agents. 

16. ''You" or "Your'' means Alexandre J. Fuchs and any of Alexandre J. Fuchs's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April 1, 1997 through 

the date of service of this subpoena. and shall include all documents and information which relate 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsequent to that period. Please supplement or 

-6-
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correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc. # I 005971 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

-7-
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EXHIBIT A 
TO SUBPOENA TO NON-PARTY 

&BBAMSMITH 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTS REQUESTED 

I. All documents concerning the identity of any Morgan Stanley personnel who 

performed any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the Bank Facility, or the Credit Agreement. 

2. All documents concerning Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in connection with 

Morgan Stanley's work for Sunbeam. 

3. All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, Morgan Stanley, or MSSF. 

4. All documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

5. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or otherwise 

acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 
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7. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

8. All documents concerning Sunbeam's March 19, 1998 press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for all or any portion of 1996, 1997, or 1998. 

Memorandum. 

10. All documents concerning the drafting and issuance of the Offering 

11. All documents concerning the March 19, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. All documents relating to synergies that might be achieved from a business 

combination of Sunbeam. and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. All documents concerning the sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communications with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

15. All documents reflecting or concerning any communications between or 

among any of Morgan Stanley, MSSF, Davis Polk, Sunbeam, Arthur Andersen LLP, and/or Skadden 

concerning Sunbeam, the Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, or the Credit Agreement. 

-2-
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16. All documents concerning any "comfort letters" prepared in connection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen 's letters dated March 19, 1998 and March 25, 1998 and any drafts of those letters. 

17. All documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or performed by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You or Morgan Stan ley provided to or received from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this 

request is February 1998 through the date of service of this subpoena. 

Litigations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

1. "Arthur Andersen" means Arthur Andersen LLP and its present and fonner 

partners and employees. 

2. "CPH" means Coleman (Parent) Holdings Inc., and its present and fonner 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. "Communication" means the transmittal of information (in the form of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

-3-
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5. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents.
, 

shall be given the broad meaning provided in CPLR Rule 3120 

and refers to any form or means, whether physical, visual, or electronic, in or by which words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or electronically 

stored, including any and all drafts of any final document. The word "docwnents" shall include, by 

way of example and not by way of limitation, all of the following: papers, correspondence, trade 

letters, envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other form of communication or information is recorded or reproduced, together with 

-4-
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all notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Corporation. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al., No. 

CL983168AD(15th Jud. Cir., Fla.); Stapleton v. Sunbeam Com .. et al., No. 98-1676-Civ.-King(S.D. 

Fla.); Sunbeam Coip. v. PricewaterhouseCoopers LLP, No. CLOOS444AN (15th Jud. Cir., Fla.) ; In 

re Sunbeam Corp., No. 01-40291 (AJG) (Banlcr. S.D.N.Y.), and every adversary proceeding therein; 

SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman !Parent) Holdings Inc. 

v. Arthur Andersen LLP. et al., No. CA 01-06062AN (15th Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Comoration. No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Coiporation, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam Com .• SEC Administrative 

Proceeding File No. 3-10481; In the Matter ofDavid C. Fannin, SEC Administrative Proceeding File 

No. 3-10482, and any other matter involving the Coleman Transaction, the Credit Agreement, the 

Banlc Facilities, or the Subordinated Debenture Offering. 

9. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

1 O. "MSSF' means Morgan Stanley Senior Funding, Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

-5-
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11. ''Person,, means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and any of its 

present and former partners, employees, representatives and agents. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and fonner 

officers, directors, employees, representatives, and agents. 

16. "You" or"Your'' means R. Bram Smith and any ofR. Bram Smith's present 

and former representatives and agents. 

INSTRUCTIONS 

I. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Docwnents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April 1, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsequent to that period. Please supplement or 
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correct your responses to these requests it: at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc.# 1005969 

S. The following rules of construction apply : 

a. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without limitation"; and 

c. The use of the singular fonn of any word includes the plural and vice versa. 

-7-
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthosue 
205 North Dixie Highway 
West Palm Beach, Florida . 33401 

November 21 , 2003 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co . 
. Case No. 2003 CA 5045 Al 

Dear Judge Maass: 

MIAMI 
ORLANDO 

ST. PETERSBURG 
TALLAHASSEE 

TAMPA 

WEST PAlM BEACH 

Esperante 
222 Lakeview Avenue, Suite 1400 
West Palm Beach, Florida 33401-6149 
P.O. Box 150 
West Palm Beach, Florida 33402-0150 

561.659 .7070 
561.659.7368 fax 

www.carltoilfields.com 
E-MAIL: jianno@carltonfields.com 

VIA HAND DELIVERY 

Enclosed please find a courtesy copy of Defendant's Response to Plaintiff's Motion for 
Entry of Order upon Stipulation of the Parties. Plaintiff's motion is scheduled to be heard before 
Your Honor on November 25, 2003 at 8:45 a.m. 

/jed 

Enclosures 

cc: Jack Scarola (w/encl.) 
Jerold Solovy (w/encl.) 
Thomas Clare (w/encl.) 

WPB#566751.8 

Respectfully, 
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·IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSE TO PLAINTIFF'S 
MOTION FOR ENTRY OF ORDER UPON STIPULATION OF THE PARTIES 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), by and through its 

undersigned attorneys, files its response to Plaintiffs Motion for Entry of Order Upon 

Stipulation of the Parties and states: 

1. On November 6, 2003, Plaintiff had scheduled its Motion to Compel Concerning 

E-mails before this Court. 

2. Prior to the hearing, counsel reached a tentative agreement to resolve the Motion 

without the Court's  assistance. Counsel for the parties outlined the contours of their tentative 

agreement for the Court. I 

I A copy of the transcript from the November 6, 2003 hearing is attached hereto at Exhibit 1: 

WPB#S71819.I 
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3. The parties described the "broad outlines" (Tr. 5) of their tentative agreement as 

follows: 

A. Counsel would "work it out between the parties" (Tr. 5) and submit an 

agreed order to the Court subsequent to the hearing. (Tr. 3, line 10). 

B. The parties would provide a corporate representative that would provide 

testimony concerning each party's retention policies and retrieval 

capabilities concerning e-mails. (Tr. 2-3) 

C. Morgan Stanley would -- subject to the caveats expressly raised by 

Morgan Stanley's counsel during the hearing -- provide all documents 

submitted to federal regulators concerning Morgan Stanley's e-mail 

retention policies and retrieval capabilities. (Tr. 3, 5) 

D. Any agreement on this issue would be subject to counsel's consultation 

with Morgan Stanley concerning what documents Morgan Stanley could 

provide. (Tr. 6, lines 6-11) 

E. Without consulting with Morgan Stanley, counsel was not waiving any 

protections of which counsel was unaware. (Tr. 6, lines 2-11). 

F. In the event that disclosure of certain documents was not permitted, 

Morgan Stanley would provide "good faith cooperation" in "obtaining 

whatever information is necessary'' (Tr. 6, lines 12-16) 

4. Subsequent to November 6, and as expressly contemplated during the hearing, 

counsel for Morgan Stanley consulted with their client. As a result of that consultation, counsel 

learned that the documents described at the November 6, 2003 hearing are the subject of a 

pending discovery motion in In re Initial Public Offering Securities Litigation, Case No. 21 MC 

WPB#S71819. I 2 
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92 (SAS) in the United States District Court for the Southern District of New York. The Motion 

seeks to prevent the disclosure of the documents. 

5. As it committed to do during the November 6 hearing, counsel for Morgan 

Stanley promptly notified counsel for Plaintiff -- Jenner & Block -- of this potential impediment 

to production. Moreover, Morgan Stanley offered to produce the documents promptly to 

Plaintiff if and when permitted by the Federal Court's ruling on the pending discovery motion. 

This offer has been continued to the present but has not been accepted by the Plaintiff. 

6. Indeed, the Court expressly recognized the possibility that there may be a dispute 

between the parties regarding the scope of documents that Morgan Stanley would be able to 

produce pursuant to the tentative agreement. In response to remarks by Morgan Stanley's 

counsel, the Court inquired as follows: 

WPB#S71819. ! 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

24 
25 
1 

2 
3 
4 
5 
6 
7 
8 

MR. CLARE: Just in the interest of 
completeness and while we're waiting for the 
schedule, Mr. Scarola described in broad outlines 
what the agreed upon order would be on this other 
motion. There is one caveat I explained to 
Mr. Scarola in the hallway, and we will work it 
out between the parties before we submit an agreed 
upon order to Your Honor. I am not aware as I sit 
here right now what limitations there are right 
now without disclosing to Mr. Scarola's client 
information we provided to federal regulators. We 
agreed to provide whatever it is we can provide. 

THE COURT: Are you saying we might have a 

legal dispute later about what you 're permitted to 
disclose? 

MR. CLARE: About what we're permitted to 
disclose, and I just don't know all the details 
without consulting with my client. We have an 
agreement in principle that whatever we can 
provide on this, we'll provide. I know there are 
materials we can provide, I just don't know the 
scope of it. And I don't want to represent to the 

3 
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9 court that we're waiving or even have the ability 
10 to waive protections that I'm not aware of right 
11 now. 

Tr. 5, line 12 through 6, line 11 (emphasis added). 

7. Notwithstanding the fact that an agreement was not reached, counsel for Plaintiff 

submitted a unilateral order to the Court and has now filed a Motion f9r Entry of Order Upon 

Stipulation of the Parties .. 

8. Morgan Stanley respectfully submits that Plaintiffs Proposed Order does not 

properly reflect the agreement between the parties as reflected by the Transcript.. Thus, Morgan 

Stanley has prepared an alternative order based on the transcript. A copy of the proposed order 

is attached hereto at Exhibit 2. 

WHEREFORE, Morgan Stanley respectfully requests that the Court enter the proposed 

order attached hereto together with such other and further relief as the Court deems just and 

proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

sr 
Federal Express and e-mail to all counsel of record on the attached service list on this � day 

of November, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#S718J9.J 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
email: jia o@carltonfields.com 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#5718!9.I 5 
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2 

3 

4 

5 

6 

7 

IN THE FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CA SE NUMBER: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDING S, INC. , 

Plaintiffs, 
vs. 

MORGAN STANLEY & CO. , INC. 

Defendant. 
8 _________________________________ ! 

9 

1 

PROCEEDING S BEFORE THE HONORABLE ELIZABETH T. MAA S S  
10 

11 APPEARANCE S: 

12 SEARCY, DENNEY, SCAROLA, 
BARNHART & SHIPLEY, P. A. 

13 2139 Palm Beach Lakes· Boulevard 
West Palm Beach, Florida 33409 

. 14 Phone: (561) 686-.6300 
ATTORNEY S  FOR THE PLAINTIFF 

15 BY: JACK SCAROLA, E SQUIRE 

16 KIRKLAND AND ELLI S 
655 15 Street, N. W. , Suite 1200 

17 Washington, D. C. 2005 
Phone: (202) 879-5000 

18 ATTORNEY S  FOR THE DEFENDANT 
BY: THOMA S A. CLARE 

19 
CARLTON FIELD S, et al. 

20 222 Lakeview Avenue, Suite 1400 
West Palm Beach, Florida 33401 

21 PHONE: (561) 659-7070 
ATTORNEY S  FOR THE DEFENDANT 

22 BY: JO SEPH IANNO, JR. , E SQUIRE 

23 

24 

25 

Thursday, November 6, 2003 
Palm Beach County Courthouse 
West Palm Beach, Florida 

PINNACLE REPORTING, INC. 
(561) 820-9066 

EXHIBIT 
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2 

1 TRAN SCRIPT OF THE PROCEEDINGS, TA KEN BEFORE 

2 THE HONORABLE ELIZABETH MAA S S  IN COURTROOM llB, PALM 

3 BEACH COUNTY COURTHOU SE, WE ST PALM BEACH, FLORIDA, ON 

4 THUR SDAY, NOVEMBER 6, 2003, BEGINNING AT 8:55 A. M. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Do we really think we're going to 

do this this morning? 

MR. SCAROLA: We are going to surprise Your 

Honor. 

THE COURT: Okay. How are we doing that? 

MR. SCAROLA: We're going to surprise you by 

telling you first that with regard to the motion 

to compel production of emails, we have come to an 

agreement. 

THE COURT: Okay. 

MR. SCAROLA: And we will describe the terms 

of that agreement for the record. 

For the record, my name is Jack Scarola. I'm 

hear on behalf of the Plaintiff Coleman (Parent) 

Holdings. There are two motions. First is motion 

to compel directed to the production of emails. 

The agreement that we have reached is that 

the Defendant Morgan Stanley will produce a 

witness who is knowledgeable with respect to the 

retention and retrieval -- the retention policies 

PINNACLE REPORTING, INC. 
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and retrieval capabilities with regard to emails. 

They will also produce all documents that were 

submitted to federal regulators with regard to 

Morgan Stanley's email retention policies and 

retrieval capabilities. 

THE COURT: I don't think I have that motion. 

The only one I have deals with the objections to 

production of the· settlement agreement. Are you 

submitting a proposed agreed order on this? 

MR. SCAROLA: We will submit a proposed 

agreed order. 

THE COURT: You're just telling me �tuff and 

hopefully I'll remember it when I see the order. 

MR. SCAROLA: Yes. 

We have agreed reciprocally that we will 

provide a corporate representative who will 

address the same issues on behalf of Coleman 

(Parent) Holdings, Incorporated. 

THE COURT: Okay. 

MR. SCAROLA: With regard to the second 

motion, that's the Defense's motion, so I'll allow 

them to go first. 

THE COURT: That's the one. Do we really 

think we're going to get this done at an 8:45? 

MR. CLARE: Judge, this is on Morgan 

PINNACLE REPORTING, INC. 
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Stanley's motion to compel the production of a 

single document, the settlement agreement between 

Coleman (Parent) and Arthur Andersen. And just 

briefly, I think it's fairly straightforward in 

terms of the history of this, that prior to 

initiating the lawsuit against Morgan Stanley, 

Coleman (Parent) brought a virtually identical 

lawsuit against Arthur Andersen, same allegations, 

same claim of damages, and now have settled. 

THE COURT: Let me ask you this. This is the 

notebook you gave me for this; right? 

MR. CLARE: That includes the cases that 

we've cited. 

THE COURT: I can't do this on an 8: 45. 

Please understand, 8: 45's are things -- I can read 

everything. I can walk in and not know anything. 

I can read everything I've got to read, absorb 

everything I've got to, and I can do it in ten 

minutes. I can't even reed your motion in ten 

minutes. 

MR. CLARE: I have one case, City of 

Homestead case, that 

THE COURT: I'm happy to get the book and 

specially set. I'm happy to do it on an expedited 

basis. I cannot do this on an 8: 45. 

PINNACLE REPORTING, INC. 
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bothered to put together a notebook like this, I 

know I need more time with it, okay? 

Do you want me to get the book? Do you have 

access to your schedules? 

MR. CLARE: Sure. 

MR. SCAROLA: I don't, but can make a phone 

call to my office. 

THE COURT: Okay. That's great. 

MR. SCAROLA: Would you like me to get my 

office on the line, Your Honor? 

THE COURT: Sure. 

MR. CLARE: Just in the interest of 

completeness and while we're waiting for the 

schedule, Mr. Scarola .described in broad outlines 

what the agreed upon order would be on this other 

motion. There is one caveat I explained to 

Mr. Scarola in the hallway, and we will work it 

out between the parties before we submit an agreed 

upon order to Your Honor. I am not aware as I sit 

here right now what limitations there are right 

now without disclosing to Mr. Scarola's client 

information we provided to federal regulators. We 

agreed to provide whatever it is we can provide. 

THE COURT: Are you saying we might have a 

legal dispute later about what you're permitted to 

PINNACLE REPORTING, INC. 
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disclose? 

MR. CLARE: About what we're permitted to 

disclose, and I just don't know all the details 

without consulting with my client. We have an 

agreement in principle that whatever we can 

provide on this, we'll provide. I know there are 

materials we can provide, I just don't know the 

scope of it. And I don't want to represent to the 

court that we're waiving or even have the ability 

to waive protections that I'm not aware of right 

now. 

MR. SCAROLA: The only caveat to that is that 

there's a commitment that they will provide good 

faith cooperition in obtaining whatever 

information is necessary in order to make full 

disclosure. 

THE COURT: Okay. 

MR. CLARE: That's correct. 

THE COURT: We can try the 14th, which is a 

week from tomorrow at 4: 30. Do you know if you're 

available, sir? 

MR. CLARE: There was a deposition that was 

scheduled that day. 

THE COURT: I.n this case? 

MR. CLARE: In this case in New York. 

PINNACLE REPORTING, INC. 
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MR. CLARE: Mr. John Tirey (ph) is coming 

from that the United Kingdom for a deposition that 

day. 

THE COURT: You have depositions in this 

case, so that's probably not a good day. Let's 

find a better time. 

We could try 4:30 on Tuesday, November 25. 

That's the Tuesday of Thanksgiving week, just so 

you-all are clear. 

MR. CLARE: That's fine with me, Your Honor. 

MR. IANNO: That's not a problem. 

MR. SCAROLA: That works, Your Honor. 

THE COURT: Is that okay? We will do it 

then. And I'll hold the stuff you gave me. If 

you want me to look at anything else, send it to 

me a few days ahead of time so I have it. 

MR. CLARE: Thank you. 

MR. SCAROLA: Thank you, Your Honor. 

THE COURT: Thank you. 

21 (Whereupon, at 9: 03 a. m. , the proceedings concluded. ) 
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C E R T I F I C A T E 

STATE OF FLORIDA 

COUNTY OF PALM BEACH 

I, PAMELA GRIMALDI, Registered Professional 

Reporter, do hereby certify that I was authorized to 

and did stenographically report the foregoing 

proceedings and that the transcript is a true and 

correct transcription of my stenotype notes of the 

proceedings. 

Dated -this 18th day of November, 2003. 

' ' 

PAMELA GRIMALDI 

Registered Professional Reporter 

The foregoing certification of this transcript does not 
apply to any reproduction of the same by any means 
unless under the direct control and/or direction of the 
certifying reporter. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER ON COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION TO COMPEL CONCERNING E-MAILS 

THIS CAUSE is before the Court upon Coleman (Parent) Holdings Inc.'s Motion to 

Compel Concerning E-mails, and the subsequent stipulation of the parties, upon consideration of 

which, it is hereby, 

ORDERED and ADJUDGED: 

I. The Defendant shall, within ten (10) days of the date of this order, produce all 

WPB#571797.l 

materials submitted to regulators regarding Morgan Stanley's e-mail retention policies 

and retrieval capabilities. To the extent that the discoverability of any of the 

materials described in this Paragraph is subject to a pending discovery motion in In re 

Initial Public Offering Securities Litigation, Case No. 21 MC 92 (SAS) in the United 

States District Court for the Southern District of New York, those materials shall not 

be produced until five (5) days after the entry of an order resolving the discovery 

motion in that case, and then only to the extent required or permitted by such order. 

EXHIBIT 

16div-004101



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

2. To the extent the Defendant is unable to comply with the provisions of Paragraph 1 of 

this Order, the Defendant shall provide good faith cooperation in obtaining whatever 

information is necessary in order to make full disclosure .. 

3. Within 15 days following the final production called for in Paragraph 1, each party 

shall produce a corporate representative to be deposed at a mutually agreeable time 

and place to testify pursuant to the provisions of Rule 1.310, Fla.R. Civ. P. 

concerning that party's e-mail retention policies, practices and procedures at all times 

material to the claims asserted herein and also concerning the ability, procedure, time, 

labor and expense involved in retrieving e-mails generated during the relevant time 

period; 

DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this __ _ 

day of ________ , 2003. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 

WPB#571797.I 2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 33402 
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00001
  1    IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
              IN AND FOR PALM BEACH COUNTY, FLORIDA  
  2                  CASE NO. 2003-CA-005045 AI
  3   
  4   COLEMAN (PARENT) HOLDINGS, INC.,
  5                  Plaintiff,
  6   vs.
  7   MORGAN STANLEY & COMPANY, INC.     
  8                  Defendant.          
      ___________________________________/              
  9   
 10   
 11   
 12   
 13                            - - -
 14             TRANSCRIPT OF THE PROCEEDINGS BEFORE
                   THE HONORABLE ELIZABETH MAASS
 15   
                               - - -
 16   
 17   
 18                            West Palm Beach, Florida
                               November 25, 2003
 19                            4:37 p.m. - 5:18 p.m.
 20   
 21   
 22   
 23   
 24   
 25   
00002
  1   APPEARANCES:
  2   
           SEARCY, DENNEY, SCAROLA, BARNHART & SHIPLEY, P.A.
  3        2139 Palm Beach Lakes Boulevard
           West Palm Beach, Florida 33401
  4        Counsel for the Plaintiff
           BY:  JACK SCAROLA, ESQUIRE
  5   
  6   
  7   
           CARLTON, FIELDS, WARD, EMMANUEL,
  8        SMITH & CUTLER, P.A.
           Esperante
  9        222 Lakeview Avenue, Suite 1400
           West Palm Beach, Florida 33401-6149
 10        Counsel for the Defendant
           BY:  JOSEPH IANNO, JR., ESQUIRE
 11   
 12   
 13   
           KIRKLAND AND ELLIS
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 14        655 15th Street N.W., Suite 1200
           Washington, D.C.  20005
 15        Counsel for the Defendant
           BY:  THOMAS A. CLARE, ESQUIRE
 16   
 17   
 18   
           HOLLAND & KNIGHT, LLP
 19        625 North Flagler Drive, Suite 700
           West Palm Beach, Florida 33401
 20        Counsel for Arthur Andersen
           BY:  HANK JACKSON, ESQUIRE
 21   
 22   
 23   
 24   
 25   
00003
  1             BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the HONORABLE ELIZABETH 
  3   MAASS, in the Palm Beach County Courthouse, West Palm 
  4   Beach, Florida, on November 25, 2003, starting at 
  5   4:37 p.m., with appearances as hereinabove noted, 
  6   to wit:
  7                           - - - -
  8             THE COURT:  This is Coleman and Morgan 
  9        Stanley.  It's defendant's motion, I think, to 
 10        compel production of a settlement agreement.
 11             MR. IANNO:  That's correct.
 12             MR. CLARE:  That's correct.
 13             THE COURT:  You-all can have a seat. 
 14             The first motion I have though, and I 
 15        apologize, I didn't have time to go through the 
 16        files to try to find this, I see that defendant 
 17        has filed certain things under seal or has 
 18        tendered certain things under seal, and I hope 
 19        that none of them have been filed yet.  Was there 
 20        an order entered that permitted that procedure?
 21             MR. IANNO:  Yes, Your Honor.  Joe Ianno.  
 22        I believe that the confidentiality order that was 
 23        entered in this case provided for that.
 24             THE COURT:  You're going to have to tell me, 
 25        because I thought --
00004
  1             MR. IANNO:  I didn't bring the 
  2        confidentiality order with me.
  3             THE COURT:  Because, obviously, under the 
  4        Rules of Judicial Administration, things can't get 
  5        filed under seal --
  6             MR. IANNO:  Without notice to media.
  7             THE COURT:  And all that.  And I thought when 
  8        I looked at the proposed order in this case, 
  9        either I struck through that stuff or I mailed it 
 10        back to you guys and said I can't sign this.  And 
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 11        if I haven't done that yet, that's why we need to 
 12        find that order. 
 13             I haven't looked at any of the stuff that was 
 14        given to me under seal.  I need to just give it 
 15        back to you.  It's not my policy to look at things 
 16        that can't be part of the court record absent a 
 17        clear order that permits me to do so. 
 18             It could be somehow I signed it and I forgot.
 19             MR. IANNO:  I don't believe that the motion 
 20        at issue though, Your Honor, was filed under seal.
 21             THE COURT:  No, just some of the stuff.  I'll 
 22        give you guys -- Whoever gave me this stuff, I'm 
 23        just going to give it back.
 24             MR. SCAROLA:  I think what was filed under 
 25        seal was your reply memorandum.
00005
  1             MR. IANNO:  It could be.
  2             THE COURT:  I have a couple things under 
  3        seal.  I got this (indicating). 
  4             MR. IANNO:  If I may, Your Honor. 
  5             THE COURT:  And then you gave me a copy of 
  6        it, which I don't want.  And then I got this 
  7        (indicating).  I don't know if that's all of it or 
  8        not.
  9             MR. IANNO:  Okay.  This was not filed under 
 10        seal, Your Honor (indicating).
 11             THE COURT:  I thought it's telling me it's a 
 12        copy of what was filed under seal for me.  No? 
 13             MR. IANNO:  That must have been a mistake, 
 14        Your Honor, because that was not filed under seal.
 15             THE COURT:  You're comfortable it wasn't?  
 16        Do you want to show it to Mr. Scarola?
 17             MR. IANNO:  I think it may have been filed.  
 18        It is a response. 
 19             I think that was just a mistake, Your Honor, 
 20        on this one.  That was our reply to Mr. Scarola's 
 21        opposition.
 22             THE COURT:  Okay.  And have you seen this 
 23        (indicating)?
 24             MR. SCAROLA:  I have, yes, Your Honor.
 25             THE COURT:  Okay.  Thanks.
00006
  1             MR. IANNO:  These are other motions, Your 
  2        Honor, that are not at issue today.
  3             THE COURT:  So when it says confidential 
  4        under seal, it was a misnomer?
  5             MR. IANNO:  Yes.  It was a mistake.  That one 
  6        was not intended to be filed under seal.
  7             THE COURT:  Do we know if it was filed?
  8             MR. IANNO:  It may have been.
  9             THE COURT:  What if it wasn't?  Do you want 
 10        me to do directions to the clerk saying --
 11             MR. IANNO:  You can file that.
 12             THE COURT:  The whole thing says 
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 13        confidential.
 14             MR. IANNO:  That can be filed.  That does not 
 15        need to be under seal.
 16             THE COURT:  Okay.  Thank you. 
 17             What did you want to say in support of your 
 18        motion?
 19             MR. CLARE:  Good morning, Your Honor.  
 20        Tom Clare from Kirkland and Ellis in Washington on 
 21        behalf of the defendant, Morgan Stanley.  This is 
 22        our motion to compel the production of the 
 23        settlement agreement.
 24             THE COURT:  Right.
 25             MR. CLARE:  I think to understand the context 
00007
  1        of the motion, it's helpful to go back in time and 
  2        understand the events that led up to this lawsuit 
  3        and the litigations that came before this 
  4        settlement agreement is the subject of the motion.
  5             In March of 1998, Mr. Scarola's client sold 
  6        its interest in the Coleman Company to Sunbeam.  
  7        My client, Morgan Stanley, was the financial 
  8        advisor to Sunbeam for part of that deal.  Arthur 
  9        Andersen was the auditor to Sunbeam at the time.  
 10        After the acquisition was closed, there were 
 11        accounting problems discovered at Sunbeam, 
 12        management was fired, the auditors were changed 
 13        and litigation ensued. 
 14             Morgan Stanley was never sued by anybody 
 15        until Coleman Parent Holdings Company sued us 
 16        earlier this year, but all the other litigation 
 17        ensued, including claims that were brought or 
 18        threatened to be brought by the plaintiff in this 
 19        case against Sunbeam, and then a second suit 
 20        against Arthur Andersen.  Both of those cases were 
 21        settled. 
 22             The settlement agreement between Coleman 
 23        Parent Holdings and Sunbeam was public, a matter 
 24        of public record, publicly filed with the SEC 
 25        filings.  The settlement agreement between Coleman 
00008
  1        and Arthur Andersen was not. 
  2             Andersen has been identified as an important 
  3        critical witness in this case.  There are partners 
  4        and former partners of Arthur Andersen who are 
  5        identified in the Complaint as providing a factual 
  6        basis for the fraud and negligent 
  7        misrepresentation counts that are brought against 
  8        us, and there's an issue of setoff.  Very clearly 
  9        in the case, they were seeking to recover the same 
 10        damages from us as they've already recovered from 
 11        Arthur Andersen stating the same allegations of 
 12        reliance and the same damages allegations.
 13             So we're entitled to know, under the City of 
 14        Homestead case in the Third District Court of 
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 15        Appeals that came down, the position that was 
 16        recently re-affirmed by the Nester case that came 
 17        down a month ago in the Court of Appeals in 
 18        support of that.  It's relevant. 
 19             As well, Your Honor, potentially to the forum 
 20        non conveniens and choice of law motion that we're 
 21        going to be back arguing before Your Honor on 
 22        December 12th, to the extent that --
 23             THE COURT:  How would it be relevant to 
 24        choice of law?
 25             MR. CLARE:  To the extent that Coleman 
00009
  1        Parent, which is headquartered in New York, and 
  2        its parent company, which is headquartered in 
  3        New York, agreed to settle this litigation and 
  4        enforce the settlement agreement in the courts of 
  5        New York or agreed to be bound by the choice of 
  6        law provision that specifies New York law should 
  7        apply, that's relevant to whether New York is an 
  8        inconvenient forum for them to litigate this case.
  9             THE COURT:  So it's not a choice of law, it's 
 10        just an inconvenient forum argument?
 11             MR. CLARE:  Well, there's both.
 12             THE COURT:  How is it choice of law, so I 
 13        understand?
 14             MR. CLARE:  On December 12th, we'll be 
 15        back --
 16             THE COURT:  Right.
 17             MR. CLARE:  -- to argue our motion to 
 18        dismiss, and it's our view that the substantive 
 19        law of the State of New York applies to their 
 20        claims.
 21             THE COURT:  Right, but how is -- I'm sorry.  
 22        I thought I understood you to say that potentially 
 23        the settlement agreement between Coleman and 
 24        Arthur Andersen will have some bearing on the 
 25        choice of law to be applied in this case.
00010
  1             MR. CLARE:  I may have misspoken.
  2             THE COURT:  Maybe I misunderstood it.
  3             MR. CLARE:  We're not a party to that 
  4        agreement, so obviously, it doesn't bear directly 
  5        on it, but I do think it is relevant to their 
  6        expectation that events giving rise to this 
  7        controversy arising out of the Sunbeam transaction 
  8        will be governed at least in part by New York law. 
  9             So that's an additional reason why we think 
 10        it's relevant.  But the primary reasons are the 
 11        setoff, the damages claims, we're going to need 
 12        our experts to prepare damages reports at some 
 13        point to submit our expert testimony on damages 
 14        and also to evaluate our position, our potential 
 15        liability exposure.  Without knowing what the 
 16        setoff is, it's impossible for my client to --
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 17             THE COURT:  So are you saying the only part 
 18        of the agreement you need access to is the dollar 
 19        amount?
 20             MR. CLARE:  No, actually, that's not correct.  
 21        Under the City of Homestead case, the Court said 
 22        the amount and the terms need to be disclosed. 
 23             I can't conjure up all of the reasons why it 
 24        might be relevant.  Those are the reasons that 
 25        I've identified here.  There may be a denial of 
00011
  1        liability by Arthur Andersen.  There may be an 
  2        admission of liability by Arthur Andersen.  There 
  3        may be a release of claims coming back the other 
  4        direction against Coleman Parent.  I just don't 
  5        have any idea without seeing the agreement to 
  6        understand the relevance of it.  And that's why 
  7        the procedures that Mr. Scarola has suggested, 
  8        which is to delay and defer production of this 
  9        settlement agreement until later in the case, is 
 10        not appropriate, nor is an in camera inspection to 
 11        review, because having access to the discovery, 
 12        wanting to take the depositions of Arthur Andersen 
 13        people, there's no way that we can tell from an in 
 14        camera review or by delaying months and months 
 15        until trial whether we'll be able to effectively 
 16        cross examine witnesses during depositions and the 
 17        like. 
 18             It would be a different case if they had not 
 19        identified Arthur Andersen as critical to the 
 20        establishment of their case.
 21             THE COURT:  Okay.  Let me see what 
 22        plaintiff's position is.  Thank you.
 23             MR. SCAROLA:  Good afternoon, Your Honor.  
 24        Jack Scarola on behalf of Coleman Parent Holdings 
 25        Company. 
00012
  1             If I may, let me present both the defense and 
  2        the Court with copies of some highlighted cases 
  3        that I would like to discuss, Your Honor, in the 
  4        course of our presentation.
  5             THE COURT:  Okay.  Thank you.
  6             MR. SCAROLA:  Let me begin, Your Honor, by 
  7        acknowledging that as the defendants themselves 
  8        have stated, Rule 1.280(b)(1) permits discovery of 
  9        all relevant evidence; that is, evidence relevant 
 10        to the subject matter of the case, but that 
 11        evidence must also be either admissible or 
 12        reasonably calculated to lead to the discovery of 
 13        admissible evidence.  And we must concede that the 
 14        principal case relied upon by the defense, the 
 15        City of Homestead, would require Your Honor to 
 16        compel disclosure of the amount of this 
 17        settlement.
 18             There is language in the City of Homestead 
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 19        case that has been accurately quoted in the 
 20        defendant's brief, and it is that the settlement 
 21        terms and amount must be disclosed. 
 22             But if Your Honor takes a look at that 
 23        opinion, and we're going to go through it together 
 24        if you'll indulge me for just a moment, you'll 
 25        find that the reference to terms is pure dicta. 
00013
  1             This is a case involving the wrongful death 
  2        of a seven-year-old, and there were two defendants 
  3        named in the lawsuit; an entity called 
  4        Meda-Therapy Institute and the City of Homestead.  
  5        The case, while pending, was settled with 
  6        Meda-Therapy Institute and proceeded against the 
  7        city.  There was a confidential settlement 
  8        agreement -- excuse me.  There was a settlement 
  9        agreement that was entered into, and the city, 
 10        according to the opinion, and this appears under 
 11        headnote 1, the last sentence in the paragraph, 
 12        quote, the city filed a motion to compel 
 13        disclosure of the settlement amount.  The Court 
 14        denied the motion. 
 15             The opinion then goes on to say, the motion 
 16        to compel should have been granted, the settlement 
 17        terms and amount must be disclosed. 
 18             There was never even, according to the 
 19        opinion, a request for the terms, there was a 
 20        request for the amount.  And the rationale in the 
 21        opinion was that the amount may be relevant to 
 22        setoff and the remaining defendant was entitled to 
 23        know what that amount was for that reason. 
 24             So the only issue before the Court was 
 25        whether the amount should be disclosed.  There is 
00014
  1        no reference to any confidentiality provisions in 
  2        the settlement agreement, so the case is 
  3        distinguishable from the standpoint that there was 
  4        no contractual obligation imposed upon any party, 
  5        at least based upon the opinion, to keep the terms 
  6        of the settlement confidential. 
  7             And the Court also observed that a factor 
  8        that was taken into consideration in this case was 
  9        that the defendant seeking this discovery was a 
 10        public entity, and the Court found that to be a 
 11        relevant factor.  In the last sentence of the 
 12        opinion, the Court says, the case for disclosure 
 13        is especially strong, whereas here the plaintiffs 
 14        are suing a public entity. 
 15             The precedent upon which this case is based, 
 16        the one cited authority is the case of Smith vs. 
 17        TIB Bank of The Keys, another Third DCA opinion.  
 18        And in that case, a plaintiff was seeking 
 19        certiorari review of an order compelling answers 
 20        during the course of a deposition.  The plaintiff 
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 21        had been involved in a prior unrelated lawsuit 
 22        arising out of the plaintiff's employment with an 
 23        entirely separate entity, and the plaintiff 
 24        settled that unrelated claim and entered into a 
 25        settlement agreement that did have contractual 
00015
  1        requirements that the terms of the settlement 
  2        remain confidential. 
  3             When the questions were asked during 
  4        deposition, the plaintiff declined to answer those 
  5        on the basis that answering the questions would 
  6        place the plaintiff in violation of the 
  7        confidentiality provisions in the earlier order. 
  8             The trial court entered an order which 
  9        recognized the obligation for the plaintiff to 
 10        decline to answer questions that were within the 
 11        scope of the confidentiality provision of the 
 12        order, and the trial court fashioned an order that 
 13        was expressly designed to give maximum effect to 
 14        the rights of privacy that arose out of the 
 15        confidentiality provision and at the same time 
 16        provide the defendant seeking the discovery with 
 17        relevant and material information. 
 18             So the Court basically said you must answer 
 19        these questions, you are within your rights to 
 20        decline to answer questions that fall within the 
 21        scope of the confidentiality provision. 
 22             And if you take a look at the opinion, you 
 23        will see that the Court has weighed the right of 
 24        privacy and the expectation of privacy arising out 
 25        of the confidentiality provisions in the 
00016
  1        settlement agreement and balanced those against 
  2        the rights for discovery, which we think is what 
  3        appropriately must be done.
  4             We have also provided the Court with a Fourth 
  5        DCA case that recognizes a general principal that 
  6        materials sought to be discovered must properly be 
  7        related to the issues involved in the litigation.  
  8        That's a case that has been cited in our brief and 
  9        recognizes the fact that Rule 1.280(b)(1) is not 
 10        to be used simply for gathering information 
 11        regarding settlement possibilities. 
 12             And we have given the Court two federal cases 
 13        that interpret the identical provisions in the 
 14        federal rules and weigh the privacy rights against 
 15        the rights to disclosure and approve a procedure 
 16        whereby the Court has conducted an in camera 
 17        inspection to make a determination as to whether 
 18        any provisions in the settlement agreement must be 
 19        disclosed because they have the possibility of 
 20        providing grounds for impeachment of the settling 
 21        party. 
 22             We think that that's the appropriate 
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 23        procedure for the Court to follow under these 
 24        circumstances. 
 25             There have been a number of arguments that 
00017
  1        have been made as to potential reasons for the 
  2        disclosure of information contained within the 
  3        settlement agreement.  Those are contained within 
  4        the reply memo that Your Honor has not yet had an 
  5        opportunity to see, but if you turn to page 6, 
  6        there are individual bullet points that catalog 
  7        the bases --
  8             THE COURT:  I'm sorry, this is contained 
  9        where? 
 10             MR. SCAROLA:  In the reply memo that was 
 11        filed by defendants.  I'll just give Your Honor my 
 12        copy. 
 13             There are various bullet points at the top 
 14        that talk about things that reasonably might 
 15        appear within a settlement agreement and might 
 16        provide a basis for some argument that portions of 
 17        the settlement agreement are relevant or material. 
 18             We are prepared to provide the settlement 
 19        agreement to Your Honor for in camera inspection.  
 20        I have it with me today.  It's relatively brief, 
 21        and you can look at it quickly.  You're going to 
 22        find, to corroborate the representations we have 
 23        already made to the Court, there are no 
 24        cooperation provisions in the agreement, there are 
 25        no provisions that require Arthur Andersen to 
00018
  1        produce witnesses in a particular forum.
  2             THE COURT:  How many pages is it?
  3             MR. SCAROLA:  It's about four or five.
  4             THE COURT:  Any objection to my looking at it 
  5        now?
  6             MR. CLARE:  No, Your Honor.
  7             THE COURT:  Okay. 
  8             It's more than four or five.
  9             MR. IANNO:  Even with my eyes, Your Honor, it 
 10        looks single spaced.
 11             THE COURT:  I saw that.
 12             MR. SCAROLA:  It is single spaced. 
 13             I tried to tab the paragraphs that I thought 
 14        might be of particular concern to the Court, and 
 15        some of it you'll be able to see just by the 
 16        nature of the subject matter dealt with in the 
 17        paragraph.
 18             THE COURT:  Can you give me just one second 
 19        to look at it? 
 20             MR. SCAROLA:  Sure.
 21             THE COURT:  Because I want to get a sense of 
 22        what we're talking about.
 23             MR. SCAROLA:  Absolutely.
 24             Your Honor, may I interrupt for just one 
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 25        moment?
00019
  1             THE COURT:  Sure.
  2             MR. SCAROLA:  I would appreciate if Your 
  3        Honor would order me to produce that for in camera 
  4        inspection.
  5             THE COURT:  Oh, yes, I just did.  I'm sorry.
  6             MR. SCAROLA:  Thank you.  I thought that's 
  7        what you were doing.
  8             THE COURT:  That's what I was doing.
  9             MR. SCAROLA:  Thank you.
 10             THE COURT:  Okay.
 11             MR. SCAROLA:  To conclude, Your Honor, in 
 12        addition to those items that are listed in the 
 13        reply memo, there has, for the first time, been a 
 14        suggestion that if there were a choice of forum 
 15        provision contained within that agreement, that it 
 16        might have some relevance to the issues with 
 17        respect to forum non conveniens, and I think 
 18        Your Honor will see from a review of the document 
 19        that there is no stipulation with regard to an 
 20        appropriate forum for litigation concerning that 
 21        agreement. 
 22             So I think that upon review of the document, 
 23        there is only one provision in the document that 
 24        has any relevance or materiality with respect to 
 25        this litigation, and that is the issue of the 
00020
  1        amount of the settlement which relates solely to 
  2        the issue of setoff, and upon court order, we are 
  3        prepared to make a confidential disclosure of the 
  4        amount of that settlement under the terms of the 
  5        confidentiality agreement previously entered.  We 
  6        would designate that as confidential information 
  7        in order to restrict its proper use to this case 
  8        and make the disclosure with regard to that 
  9        amount.
 10             THE COURT:  Any objection to my making a 
 11        photocopy of it? 
 12             MR. SCAROLA:  No, not at all.
 13             THE COURT:  Thanks. 
 14             Was the settlement consummated?
 15             MR. SCAROLA:  Yes.
 16             THE COURT:  Under its terms?
 17             MR. SCAROLA:  Yes.
 18             THE COURT:  Okay. 
 19             Do you accept that representation?
 20             MR. CLARE:  That it was consummated under its 
 21        terms?
 22             THE COURT:  Yeah.
 23             MR. CLARE:  I don't have any reason to 
 24        believe or not believe that that's incorrect. 
 25             I would say that this is a non-privileged 
00021
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  1        contract that's no different than any other 
  2        contract, that I'd like the opportunity to examine 
  3        the document to understand and pressure test the 
  4        assertions that Mr. Scarola has made about the 
  5        document, the nuances associated with it that I 
  6        would like to explore. 
  7             And, you know, the Florida courts --
  8             MR. SCAROLA:  I'm sorry, before there's a 
  9        rebuttal --
 10             THE COURT:  I'm sorry, you weren't done.
 11             MR. SCAROLA:  There's just one last point 
 12        that I want to make.
 13             THE COURT:  Sure.
 14             MR. SCAROLA:  And that is that Florida does 
 15        have a constitutionally-recognized right to 
 16        privacy.  This is private economic information.  
 17        There must be a balancing test between that right 
 18        to privacy and the defendant's rights in this 
 19        lawsuit, and that right to privacy needs to be 
 20        taken into careful consideration before any other 
 21        terms of this agreement were to be disclosed.  And 
 22        I suggest that upon reading the agreement, it is 
 23        abundantly clear that none of the stated purposes 
 24        for which this discovery is sought would be served 
 25        by the disclosure of any other provision in that 
00022
  1        document at all. 
  2             THE COURT:  Okay.
  3             MR. SCAROLA:  Thank you.
  4             THE COURT:  What did you want to respond, 
  5        sir?
  6             MR. CLARE:  Just on that last point, Your 
  7        Honor, there's --
  8             MR. SCAROLA:  I'm sorry.  Just one last 
  9        thing. 
 10             Mr. Jackson has been rehearsing all day long 
 11        to be able to say with credibility I agree with 
 12        everything Mr. Scarola just said, so could we just 
 13        give him the opportunity to do that on behalf of 
 14        Arthur Andersen?
 15             MR. JACKSON:  Your Honor, Hank Jackson on 
 16        behalf of Arthur Andersen. 
 17             THE COURT:  Okay.  I'm glad to know that 
 18        you're here.  I didn't realize you were here for 
 19        Arthur Andersen.
 20             MR. JACKSON:  I'm from Holland & Knight.  
 21        We represented Arthur Andersen in the previous 
 22        lawsuit and were part of the settlement 
 23        negotiations and the settlement. 
 24             I'd just like to reiterate that the 
 25        confidentiality provision was a material term of 
00023
  1        that agreement, and we believe that to the extent 
  2        permissible by law, that it should be enforced, 
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  3        and it should only be breached or allowed to come 
  4        out in the open to the extent that it is clearly 
  5        established that it is relevant.  And we believe 
  6        that the proper procedure is for the Court to look 
  7        at it in camera and to make that judgment, and 
  8        we'd ask that you do that.
  9             THE COURT:  What did you want to respond, 
 10        sir?
 11             MR. CLARE:  On Mr. Scarola's final point, 
 12        with the Court's permission, I'll hand to counsel 
 13        and to Your Honor just some citations to Florida 
 14        cases that are all cited in our brief that make 
 15        the point that a contractual confidentiality 
 16        provision cannot be used to subvert discovery. 
 17             There's a protective order in this case.  We 
 18        will agree to be bound by the full extent of the 
 19        confidentiality order in terms of disclosing it.  
 20        We will go one step further and agree to make it 
 21        attorney's eyes only with the proviso that I be 
 22        able to show it to a limited number of in-house 
 23        attorneys at Morgan Stanley for the purposes of 
 24        evaluating it for the purposes that I've 
 25        identified for Your Honor. 
00024
  1             So with the confidentiality order, the 
  2        balancing test that Mr. Scarola has already 
  3        identified has already been done.  Those privacy 
  4        considerations that Arthur Andersen is worried 
  5        about about disclosure, nothing's going to be in 
  6        the open.  This is all going to be treated as the 
  7        highest degree of confidentiality under the 
  8        protective order that Your Honor has already 
  9        signed, and we agree and are willing to accept 
 10        those restrictions on our use of it.
 11             THE COURT:  Okay.  Let me take another 
 12        advisement, okay? 
 13             Thank you very much.
 14             MR. SCAROLA:  Your Honor, there is one 
 15        additional brief matter, if we could impose upon 
 16        the Court.  We had actually set it for an 8:45 
 17        hearing this morning, and because of Your Honor's 
 18        crowded calendar, we hoped that we might just 
 19        bring it to you this afternoon.
 20             THE COURT:  Sure.  What is that? 
 21             You can take this back, sir.  Thanks.
 22             MR. SCAROLA:  Your Honor, it relates to the 
 23        exchange of correspondence with which we barraged 
 24        you concerning the entry of an order --
 25             THE COURT:  Oh, yeah.  Okay.
00025
  1             MR. SCAROLA:  -- arising out of a stipulated 
  2        agreement between the parties. 
  3             If I could hand Your Honor the transcript of 
  4        the earlier hearing.
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  5             THE COURT:  Okay.  Is it your position there 
  6        was a stipulation?
  7             MR. SCAROLA:  It is absolutely my position 
  8        that there was an on-the-record stipulation, yes, 
  9        Your Honor.
 10             THE COURT:  Okay.
 11             MR. SCAROLA:  This is the motion for entry of 
 12        an order upon stipulation of the parties, and I'll 
 13        pull Your Honor's attention to those specific and 
 14        brief provisions that indicate that there was 
 15        indeed a stipulation. 
 16             If we begin at page 2, I am addressing the 
 17        Court at line 13, "We have come to an agreement, 
 18        specifically with regard to the motion to compel 
 19        production of e-mails." 
 20             Going down to line 18, "For the record, my 
 21        name is Jack Scarola.  I'm here on behalf of the 
 22        plaintiff, Coleman Parent Holdings.  There are two 
 23        motions.  The first is a motion to compel directed 
 24        to the production of e-mails.  The agreement that 
 25        we have reached is that the defendant, Morgan 
00026
  1        Stanley, will produce a witness who is 
  2        knowledgeable with respect to the retention and 
  3        retrieval -- the retention policies and retrieval 
  4        capabilities with regard to e-mails.  They will 
  5        also produce all documents that were submitted to 
  6        federal regulators with regard to Morgan Stanley's 
  7        e-mail retention policies and retrieval 
  8        capabilities." 
  9             Morgan Stanley was sued by government 
 10        regulators and paid in excess of a million dollars 
 11        for violating document retention policies, and we 
 12        wanted to get the documents that the federal 
 13        government obtained in connection with that 
 14        proceeding.  So there's an agreement that they're 
 15        going to produce a witness. 
 16             The next part of the agreement appears at 
 17        page 5.
 18             THE COURT:  Okay.
 19             MR. SCAROLA:  Mr. Clare is speaking. 
 20             Mr. Clare addresses the Court at line 14.  He 
 21        says, beginning at line 12, "Just in the interest 
 22        of completeness and while we're waiting for the 
 23        schedule," because there was another motion we 
 24        were discussing, "Mr. Scarola described in broad 
 25        outlines what the agreed-upon order would be on 
00027
  1        this other motion.  There is one caveat I 
  2        explained to Mr. Scarola in the hallway, and we 
  3        will work it out between the parties before we 
  4        submit an agreed-upon order to Your Honor.  I am 
  5        not aware as I sit here right now what limitations 
  6        there are right now without disclosing to 
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  7        Mr. Scarola's client information we provided to 
  8        federal regulators." 
  9             And I think that "without" is supposed to be 
 10        "about" disclosing, "there are right now about 
 11        disclosing."
 12             THE COURT:  You're saying if there were 
 13        regulations in place that would prohibit them from 
 14        disclosing them.
 15             MR. SCAROLA:  That's right. 
 16             THE COURT:  Okay.
 17             MR. SCAROLA:  What Mr. Clare is saying is 
 18        there may be some restrictions and I don't know 
 19        what they are and I need --
 20             THE COURT:  We may not be able to do some of 
 21        this stuff.
 22             MR. SCAROLA:  That's correct.  So he is 
 23        saying that. 
 24             He says, "We agreed to provide whatever it is 
 25        we can provide." 
00028
  1             Okay?  So he's saying, whatever documents 
  2        we're allowed to provide, we'll give to you. 
  3             He then goes on to say at line 6 on page 6, 
  4        "I know there are materials we can provide, I just 
  5        don't know the scope of it." 
  6             I then speak, and I say, "The only caveat to 
  7        that is that there's a commitment that they will 
  8        provide good faith cooperation in obtaining 
  9        whatever information is necessary in order to make 
 10        full disclosure." 
 11             And Mr. Clare says, "That's correct."
 12             THE COURT:  Okay.
 13             MR. SCAROLA:  Now, that was the agreement.  
 14        We're going to both provide witnesses that are 
 15        going to talk about e-mail retention procedures 
 16        and capabilities, and the second part is, they're 
 17        going to give us everything that they gave to the 
 18        federal government except to the extent that they 
 19        are prohibited from doing so.  And if there are 
 20        prohibitions, they are going to provide good faith 
 21        cooperation in an effort to try to give us full 
 22        disclosure. 
 23             That's the order that I submitted to the 
 24        Court, and there has been an effort now to recede 
 25        from that agreement and to change it.
00029
  1             THE COURT:  Do you have a copy of your 
  2        proposed order?
  3             MR. SCAROLA:  Yes, Your Honor, I do.  
  4        I provided the Court separately the original --
  5             THE COURT:  It's attached?  Oh, this is it.  
  6        Okay.
  7             MR. SCAROLA:  Did I give it to Your Honor? 
  8             THE COURT:  I assume so.  Yeah.  It's 
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  9        attached to the transcript.
 10             MR. SCAROLA:  That's the one, yes. 
 11             THE COURT:  Okay.  That's fine.  Let me just 
 12        look at it.
 13             MR. SCAROLA:  Sure.
 14             THE COURT:  Okay.  And what's the objection?
 15             MR. IANNO:  Judge, Joe Ianno.  This dispute 
 16        centers around one thing.
 17             THE COURT:  What's that?
 18             MR. IANNO:  The submission that Mr. Scarola 
 19        wants that was provided to the federal regulators 
 20        is right now the subject of a motion pending in 
 21        the Federal Court in the Southern District to 
 22        prevent its disclosure.  By providing it to 
 23        Mr. Scarola, we would be violating or mooting that 
 24        motion that was filed by a co-defendant in that 
 25        case. 
00030
  1             What we've told Mr. Scarola --
  2             THE COURT:  I'm sorry, tell me a little bit 
  3        more about what you're saying.
  4             MR. IANNO:  Okay.  There is a motion right 
  5        now that is pending, an action in the Federal 
  6        District that we've cited in our response.  It's 
  7        entitled --
  8             THE COURT:  I don't have your response.  If 
  9        you have it, that would be great.
 10             MR. IANNO:  I do.  Here's a copy of our 
 11        response, Your Honor.
 12             THE COURT:  Thank you.  Okay.
 13             MR. IANNO:  And we've attached a proposed 
 14        alternate order to our response.  And the case in 
 15        the federal court is styled In Re: Initial Public 
 16        Offering Securities Litigation, it's pending in 
 17        the Southern District of New York in Federal 
 18        Court.  That motion is directed -- it's filed by a 
 19        co-defendant of Morgan Stanley's in that case -- 
 20        to prevent the disclosure of what is called the 
 21        Wells Submission, which is the document that 
 22        Mr. Scarola is attempting to get.
 23             THE COURT:  I'm sorry, who is trying to 
 24        prevent the disclosure of this?
 25             MR. IANNO:  A co-defendant.  There is another 
00031
  1        underwriting defendant.
  2             THE COURT:  A private party?
  3             MR. IANNO:  Another private party.  They're 
  4        saying that this document is prohibited from 
  5        disclosure because it's settlement discussions.  
  6        It's the negotiations leading up to the settlement 
  7        with the SEC, and they're saying that settlement 
  8        discussions, not the final agreement, but the 
  9        settlement discussions leading up to the SEC 
 10        settlement are prohibited from being disclosed in 
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 11        discovery. 
 12             That motion, to my understanding, has been 
 13        fully briefed and is awaiting ruling by Judge 
 14        Scheindlin in New York.
 15             THE COURT:  These are documents that your 
 16        client provided?
 17             MR. IANNO:  To the SEC, I believe that's 
 18        correct, yes, Your Honor.
 19             THE COURT:  Okay.
 20             MR. IANNO:  And this underwriting defendant, 
 21        co-defendant, is saying these documents are not 
 22        discoverable in the federal court.  We're 
 23        waiting --
 24             THE COURT:  Were they documents drafted for 
 25        the SEC or just documents provided to the SEC?
00032
  1             MR. IANNO:  They were drafted for the SEC in 
  2        connection with the settlement discussions of the 
  3        SEC action that Mr. Scarola referenced in his 
  4        argument. 
  5             THE COURT:  These are e-mails? 
  6             MR. IANNO:  No.  It's a document describing 
  7        Morgan Stanley's e-mail retrieval and retention.
  8             THE COURT:  Oh, I see.
  9             MR. IANNO:  It's discussing how e-mails are 
 10        stored, how they're backed up, how they're 
 11        retrieved, things of that nature.  It's about a 
 12        40 or 50-page document is my understanding of that 
 13        document.  And it's submitted in connection with 
 14        the SEC claims against Morgan Stanley and other 
 15        defendants, as I understand that. 
 16             What Mr. Clare said when we were here on 
 17        November 6th, and it's reflected in the 
 18        transcript, is he did not know, and he's here to 
 19        speak to that, but what was our ability to waive 
 20        at the time.  And what Mr. Scarola didn't read 
 21        from the transcript is when Mr. Clare was here on 
 22        page 6 --
 23             THE COURT:  Let me get to that.  Okay.  What 
 24        line? 
 25             MR. IANNO:  It's line 8.  And it's where 
00033
  1        Mr. Scarola stopped.  "And I don't want to 
  2        represent to the Court that we're waiving or even 
  3        have the ability to waive protections that I'm not 
  4        aware of right now." 
  5             Specifically, this case came up after we went 
  6        back and consulted with the client.  If you look 
  7        just above that on line 4, Mr. Clare says he 
  8        doesn't know all the details without consulting 
  9        the client. 
 10             What we had agreed to do on November 6th is 
 11        go back and draft a proposed agreed order.  That's 
 12        reflected back on page 2, I believe, where the 
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 13        Court asks you, you expect me to remember this 
 14        when you submit a proposed agreed order.  That's 
 15        what we were talking about. 
 16             What we've told Mr. Scarola repeatedly and 
 17        what we've said in our proposed order, once the 
 18        judge rules in New York, if we're permitted to 
 19        disclose it, we'll give it to you within five 
 20        days.  That's the only dispute. 
 21             If the judge rules that it's not 
 22        discoverable, we can't produce it in this case 
 23        without violating that court order.  And what 
 24        Mr. Scarola wants us to do, he says, well, I want 
 25        you to go in and waive that protection and waive 
00034
  1        the judge's ruling, because if the judge has ruled 
  2        today --
  3             THE COURT:  He's saying you already did. 
  4             Is that right?
  5             MR. SCAROLA:  Absolutely.
  6             MR. IANNO:  But Mr. Clare when he was here 
  7        specifically told the Court, and we knew, and the 
  8        Court recognized indeed that there may be other 
  9        problems with the disclosure of this document.
 10             THE COURT:  Well, let me ask you this. 
 11             The way I read that transcript, you-all were 
 12        agreeing that unless some federal regulation 
 13        prohibits the disclosure, you'll make it, and if 
 14        it does, you'll apply, you know, to permit a 
 15        disclosure.
 16             MR. IANNO:  And we've waived confidentiality.  
 17        We have done the good faith cooperation and waived 
 18        the confidentiality.  The only thing we can't 
 19        waive is this federal court proceeding at this 
 20        time.
 21             THE COURT:  Why not?
 22             MR. IANNO:  Because there's a --
 23             THE COURT:  Because you don't want to, or 
 24        because there's something else going on?
 25             MR. IANNO:  It's another defendant that 
00035
  1        brought the motion, Judge.  We would be mooting 
  2        the co-defendant's motion at that point in time.  
  3        All the details, I'm not a party, I'm not a member 
  4        of the Bar in New York, I don't know all the 
  5        details going on in the New York case and why or 
  6        why not this document is being prohibited from 
  7        disclosure. 
  8             But, for instance, if this court rules that 
  9        we should disclose the Wells Submission to Scarola 
 10        and at the same time the federal court has ruled 
 11        that it can't be disclosed --
 12             THE COURT:  Can't be disclosed to whom?
 13             MR. IANNO:  To anyone. 
 14             As I understand the motion in New York, it's 
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 15        to prohibit disclosure of this document in 
 16        discovery.
 17             THE COURT:  Well, but that's different than 
 18        saying it can't be disclosed to a non-party.
 19             MR. IANNO:  Well, I think it's saying you 
 20        can't disclose this document to anyone. 
 21             MR. CLARE:  Your Honor --
 22             MR. IANNO:  And maybe Mr. Clare --
 23             MR. CLARE:  I only have a little bit better 
 24        of an understanding of this, because I'm also not 
 25        a party to this New York action.
00036
  1             The submission -- The basic gist of the 
  2        motion is to interpret the Wells Process in 
  3        dealing with the SEC.  The SEC issues a notice 
  4        that says this group of people, underwriters, are 
  5        potentially liable for such and such, and in order 
  6        to settle those claims, we invite all of the 
  7        potential targets of this investigation to come 
  8        and make submissions.
  9             THE COURT:  Right.  And this is the 
 10        submission that you-all made?
 11             MR. CLARE:  This is one of the submissions 
 12        that we and --
 13             THE COURT:  And at the time you made the 
 14        submission, for instance, would it have prohibited 
 15        your publishing it in the paper?
 16             MR. CLARE:  It was requested to be treated 
 17        under the Wells Submission Process as confidential 
 18        by the SEC and was not disclosed to anybody else.  
 19        So yes, Your Honor, absolutely.
 20             THE COURT:  What would have prohibited your 
 21        disclosing it to a third party at the time you 
 22        made it?
 23             MR. CLARE:  What would have prohibited us 
 24        from disclosing it to a third party?  In order for 
 25        us to get the benefit of the confidentiality that 
00037
  1        we had requested in the Wells Process, which is an 
  2        enforcement action, that we had to maintain its 
  3        confidentiality.
  4             THE COURT:  As against whom; the world?
  5             MR. CLARE:  As against the world, sure. 
  6             And if we had produced it to the New York 
  7        Times or provided it to third parties, then we 
  8        were waiving this protection, this Wells 
  9        Regulatory Process that we had in place. 
 10             And so we're willing to waive that.  Morgan 
 11        Stanley has said, for the good of this agreement, 
 12        we are more than happy to waive that request.  The 
 13        only thing -- There's this judicial proceeding 
 14        that is determining what is this Wells Process 
 15        about.  It is exactly the federal regulatory 
 16        enforcement process that's being interpreted by 
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 17        Judge Scheindlin in New York, what is the Wells 
 18        Process. 
 19             When you get to a certain stage in the Wells 
 20        Process and the parties are contemplating a 
 21        settlement, do materials that are exchanged 
 22        between the SEC and the potential targets of an 
 23        investigation, do they take on the conduct of 
 24        settlement negotiations such that they're not 
 25        discoverable by third parties?  That is the issue 
00038
  1        that's being --
  2             THE COURT:  What do you mean they're not 
  3        discoverable by third parties?  If I enter into a 
  4        settlement agreement, while there may be limits or 
  5        there may be privileges attached as to what gets 
  6        said in the settlement, nothing prohibits me in 
  7        general from going and telling everybody else what 
  8        happened.
  9             MR. CLARE:  And the Wells Process, in order 
 10        to maintain that confidentiality, which is a 
 11        confidentiality in the Wells Process that 
 12        implicates enforcement considerations that it 
 13        might get us crosswise with the SEC if we were to 
 14        disclose during settlement discussions with the 
 15        SEC, if we were to go out and say here's what 
 16        we're talking about the SEC, here's the 
 17        enforcement proceedings that's underway, here's 
 18        what they're looking at, that would get my client 
 19        potentially crosswise with the SEC. 
 20             So there's a lot of issues at stake with the 
 21        integrity of the Wells Process.
 22             THE COURT:  But the SEC is not saying you 
 23        can't disclose this?
 24             MR. CLARE:  The SEC is not a party to the 
 25        pending action in New York.
00039
  1             THE COURT:  So there's no agency saying you 
  2        can't disclose this; you just don't want to do it 
  3        because --
  4             MR. CLARE:  Because at the time we entered 
  5        into this broad -- again, broad outlines of this 
  6        agreement, and I expressly said to Your Honor that 
  7        I don't want to be representing to the Court that 
  8        I'm waiving any protection, and there's no 
  9        discussion here about regulations or 
 10        confidentiality restriction, there's no discussion 
 11        of that.  I said, I'm not waiving anything that I 
 12        don't know what exists. 
 13             I went back and I consulted with the client, 
 14        checked with the outside counsel that was handling 
 15        this and he said this is the subject of a pending 
 16        discovery motion.
 17             THE COURT:  What's the response?
 18             MR. SCAROLA:  Your Honor, Mr. Clare says he's 
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 19        not the attorney involved in the New York 
 20        proceeding, but it's my understanding that it's 
 21        Mr. Clare's law firm that represents the same 
 22        parties in the New York proceeding. 
 23             I also understand that the entity that is 
 24        filing this motion attempting to obtain an order 
 25        that would restrict disclosure is an entity that 
00040
  1        is somehow related to Morgan Stanley.  It's a 
  2        Morgan Stanley subsidiary or affiliate. 
  3             Now, they can't come before Your Honor and 
  4        say we're going to provide you with good faith 
  5        cooperation to get all these documents while at 
  6        the same time through a subsidiary they're trying 
  7        to get a New York court to enter an order that 
  8        would prohibit us from getting the documents. 
  9             And the bottom line is, this proposed order 
 10        asks them to do nothing that would violate any 
 11        existing obligation of confidentiality, but if 
 12        there is no existing obligation of 
 13        confidentiality, they're required to turn over 
 14        everything that they have the authority to turn 
 15        over.  If the authority exists today to turn it 
 16        over, we should get it.  If it doesn't exist 
 17        today, we can't get it, but they're required to 
 18        provide good faith cooperation in helping us to 
 19        get it.
 20             THE COURT:  Okay.
 21             MR. SCAROLA:  That's all that we're asking.  
 22        That's what they agreed to.
 23             THE COURT:  Let me take another advisement. 
 24             It's his motion, he goes first and last.
 25             MR. IANNO:  I have an alternative order, 
00041
  1        Your Honor, on that motion.
  2             THE COURT:  Thank you very much.
  3             MR. SCAROLA:  Thank you, Your Honor.  I 
  4        appreciate your extra time this afternoon.  Happy 
  5        Thanksgiving.
  6             MR. IANNO:  And hopefully, this is your last 
  7        hearing before the holiday.
  8             THE COURT:  It is now. 
  9             Thanks.  Thanks.  Bye-bye.
 10             MR. IANNO:  Thank you, Judge.
 11             (Proceedings concluded at 5:18 p.m.)
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
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  1                    C E R T I F I C A T E
  2   
  3   THE STATE OF FLORIDA     )
                               )
  4   COUNTY OF PALM BEACH     )
  5   
  6        I, Lisa D. Danforth, Registered Professional 
  7   Reporter, Certified Real-Time Reporter, do hereby 
  8   certify that I was authorized to and did report the 
  9   foregoing proceedings at the time and place herein 
 10   stated, and that the foregoing is a true and correct 
 11   transcription of my stenotype notes taken during said 
 12   proceedings. 
 13   
 14        IN WITNESS WHEREOF, I have hereunto set my hand 
 15   this 1st day of December, 2003.         
 16   
 17        
 18   
 19                  _________________________________  
                     LISA D. DANFORTH, RPR, CRR
 20   
 21   
 22   
 23   
 24   
 25   
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  1    IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
              IN AND FOR PALM BEACH COUNTY, FLORIDA  
  2                  CASE NO. 2003-CA-005045 AI
  3   
  4   COLEMAN (PARENT) HOLDINGS, INC.,
  5                  Plaintiff,
  6   vs.
  7   MORGAN STANLEY & COMPANY, INC.     
  8                  Defendant.          
      ___________________________________/              
  9   
 10   
 11   
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 13                            - - -
 14             TRANSCRIPT OF THE PROCEEDINGS BEFORE
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                               - - -
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 18                            West Palm Beach, Florida
                               November 25, 2003
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 14        655 15th Street N.W., Suite 1200
           Washington, D.C.  20005
 15        Counsel for the Defendant
           BY:  THOMAS A. CLARE, ESQUIRE
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 17   
 18   
           HOLLAND & KNIGHT, LLP
 19        625 North Flagler Drive, Suite 700
           West Palm Beach, Florida 33401
 20        Counsel for Arthur Andersen
           BY:  HANK JACKSON, ESQUIRE
 21   
 22   
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 25   
00003
  1             BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the HONORABLE ELIZABETH 
  3   MAASS, in the Palm Beach County Courthouse, West Palm 
  4   Beach, Florida, on November 25, 2003, starting at 
  5   4:37 p.m., with appearances as hereinabove noted, 
  6   to wit:
  7                           - - - -
  8             THE COURT:  This is Coleman and Morgan 
  9        Stanley.  It's defendant's motion, I think, to 
 10        compel production of a settlement agreement.
 11             MR. IANNO:  That's correct.
 12             MR. CLARE:  That's correct.
 13             THE COURT:  You-all can have a seat. 
 14             The first motion I have though, and I 
 15        apologize, I didn't have time to go through the 
 16        files to try to find this, I see that defendant 
 17        has filed certain things under seal or has 
 18        tendered certain things under seal, and I hope 
 19        that none of them have been filed yet.  Was there 
 20        an order entered that permitted that procedure?
 21             MR. IANNO:  Yes, Your Honor.  Joe Ianno.  
 22        I believe that the confidentiality order that was 
 23        entered in this case provided for that.
 24             THE COURT:  You're going to have to tell me, 
 25        because I thought --
00004
  1             MR. IANNO:  I didn't bring the 
  2        confidentiality order with me.
  3             THE COURT:  Because, obviously, under the 
  4        Rules of Judicial Administration, things can't get 
  5        filed under seal --
  6             MR. IANNO:  Without notice to media.
  7             THE COURT:  And all that.  And I thought when 
  8        I looked at the proposed order in this case, 
  9        either I struck through that stuff or I mailed it 
 10        back to you guys and said I can't sign this.  And 
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 11        if I haven't done that yet, that's why we need to 
 12        find that order. 
 13             I haven't looked at any of the stuff that was 
 14        given to me under seal.  I need to just give it 
 15        back to you.  It's not my policy to look at things 
 16        that can't be part of the court record absent a 
 17        clear order that permits me to do so. 
 18             It could be somehow I signed it and I forgot.
 19             MR. IANNO:  I don't believe that the motion 
 20        at issue though, Your Honor, was filed under seal.
 21             THE COURT:  No, just some of the stuff.  I'll 
 22        give you guys -- Whoever gave me this stuff, I'm 
 23        just going to give it back.
 24             MR. SCAROLA:  I think what was filed under 
 25        seal was your reply memorandum.
00005
  1             MR. IANNO:  It could be.
  2             THE COURT:  I have a couple things under 
  3        seal.  I got this (indicating). 
  4             MR. IANNO:  If I may, Your Honor. 
  5             THE COURT:  And then you gave me a copy of 
  6        it, which I don't want.  And then I got this 
  7        (indicating).  I don't know if that's all of it or 
  8        not.
  9             MR. IANNO:  Okay.  This was not filed under 
 10        seal, Your Honor (indicating).
 11             THE COURT:  I thought it's telling me it's a 
 12        copy of what was filed under seal for me.  No? 
 13             MR. IANNO:  That must have been a mistake, 
 14        Your Honor, because that was not filed under seal.
 15             THE COURT:  You're comfortable it wasn't?  
 16        Do you want to show it to Mr. Scarola?
 17             MR. IANNO:  I think it may have been filed.  
 18        It is a response. 
 19             I think that was just a mistake, Your Honor, 
 20        on this one.  That was our reply to Mr. Scarola's 
 21        opposition.
 22             THE COURT:  Okay.  And have you seen this 
 23        (indicating)?
 24             MR. SCAROLA:  I have, yes, Your Honor.
 25             THE COURT:  Okay.  Thanks.
00006
  1             MR. IANNO:  These are other motions, Your 
  2        Honor, that are not at issue today.
  3             THE COURT:  So when it says confidential 
  4        under seal, it was a misnomer?
  5             MR. IANNO:  Yes.  It was a mistake.  That one 
  6        was not intended to be filed under seal.
  7             THE COURT:  Do we know if it was filed?
  8             MR. IANNO:  It may have been.
  9             THE COURT:  What if it wasn't?  Do you want 
 10        me to do directions to the clerk saying --
 11             MR. IANNO:  You can file that.
 12             THE COURT:  The whole thing says 
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 13        confidential.
 14             MR. IANNO:  That can be filed.  That does not 
 15        need to be under seal.
 16             THE COURT:  Okay.  Thank you. 
 17             What did you want to say in support of your 
 18        motion?
 19             MR. CLARE:  Good morning, Your Honor.  
 20        Tom Clare from Kirkland and Ellis in Washington on 
 21        behalf of the defendant, Morgan Stanley.  This is 
 22        our motion to compel the production of the 
 23        settlement agreement.
 24             THE COURT:  Right.
 25             MR. CLARE:  I think to understand the context 
00007
  1        of the motion, it's helpful to go back in time and 
  2        understand the events that led up to this lawsuit 
  3        and the litigations that came before this 
  4        settlement agreement is the subject of the motion.
  5             In March of 1998, Mr. Scarola's client sold 
  6        its interest in the Coleman Company to Sunbeam.  
  7        My client, Morgan Stanley, was the financial 
  8        advisor to Sunbeam for part of that deal.  Arthur 
  9        Andersen was the auditor to Sunbeam at the time.  
 10        After the acquisition was closed, there were 
 11        accounting problems discovered at Sunbeam, 
 12        management was fired, the auditors were changed 
 13        and litigation ensued. 
 14             Morgan Stanley was never sued by anybody 
 15        until Coleman Parent Holdings Company sued us 
 16        earlier this year, but all the other litigation 
 17        ensued, including claims that were brought or 
 18        threatened to be brought by the plaintiff in this 
 19        case against Sunbeam, and then a second suit 
 20        against Arthur Andersen.  Both of those cases were 
 21        settled. 
 22             The settlement agreement between Coleman 
 23        Parent Holdings and Sunbeam was public, a matter 
 24        of public record, publicly filed with the SEC 
 25        filings.  The settlement agreement between Coleman 
00008
  1        and Arthur Andersen was not. 
  2             Andersen has been identified as an important 
  3        critical witness in this case.  There are partners 
  4        and former partners of Arthur Andersen who are 
  5        identified in the Complaint as providing a factual 
  6        basis for the fraud and negligent 
  7        misrepresentation counts that are brought against 
  8        us, and there's an issue of setoff.  Very clearly 
  9        in the case, they were seeking to recover the same 
 10        damages from us as they've already recovered from 
 11        Arthur Andersen stating the same allegations of 
 12        reliance and the same damages allegations.
 13             So we're entitled to know, under the City of 
 14        Homestead case in the Third District Court of 
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 15        Appeals that came down, the position that was 
 16        recently re-affirmed by the Nester case that came 
 17        down a month ago in the Court of Appeals in 
 18        support of that.  It's relevant. 
 19             As well, Your Honor, potentially to the forum 
 20        non conveniens and choice of law motion that we're 
 21        going to be back arguing before Your Honor on 
 22        December 12th, to the extent that --
 23             THE COURT:  How would it be relevant to 
 24        choice of law?
 25             MR. CLARE:  To the extent that Coleman 
00009
  1        Parent, which is headquartered in New York, and 
  2        its parent company, which is headquartered in 
  3        New York, agreed to settle this litigation and 
  4        enforce the settlement agreement in the courts of 
  5        New York or agreed to be bound by the choice of 
  6        law provision that specifies New York law should 
  7        apply, that's relevant to whether New York is an 
  8        inconvenient forum for them to litigate this case.
  9             THE COURT:  So it's not a choice of law, it's 
 10        just an inconvenient forum argument?
 11             MR. CLARE:  Well, there's both.
 12             THE COURT:  How is it choice of law, so I 
 13        understand?
 14             MR. CLARE:  On December 12th, we'll be 
 15        back --
 16             THE COURT:  Right.
 17             MR. CLARE:  -- to argue our motion to 
 18        dismiss, and it's our view that the substantive 
 19        law of the State of New York applies to their 
 20        claims.
 21             THE COURT:  Right, but how is -- I'm sorry.  
 22        I thought I understood you to say that potentially 
 23        the settlement agreement between Coleman and 
 24        Arthur Andersen will have some bearing on the 
 25        choice of law to be applied in this case.
00010
  1             MR. CLARE:  I may have misspoken.
  2             THE COURT:  Maybe I misunderstood it.
  3             MR. CLARE:  We're not a party to that 
  4        agreement, so obviously, it doesn't bear directly 
  5        on it, but I do think it is relevant to their 
  6        expectation that events giving rise to this 
  7        controversy arising out of the Sunbeam transaction 
  8        will be governed at least in part by New York law. 
  9             So that's an additional reason why we think 
 10        it's relevant.  But the primary reasons are the 
 11        setoff, the damages claims, we're going to need 
 12        our experts to prepare damages reports at some 
 13        point to submit our expert testimony on damages 
 14        and also to evaluate our position, our potential 
 15        liability exposure.  Without knowing what the 
 16        setoff is, it's impossible for my client to --
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 17             THE COURT:  So are you saying the only part 
 18        of the agreement you need access to is the dollar 
 19        amount?
 20             MR. CLARE:  No, actually, that's not correct.  
 21        Under the City of Homestead case, the Court said 
 22        the amount and the terms need to be disclosed. 
 23             I can't conjure up all of the reasons why it 
 24        might be relevant.  Those are the reasons that 
 25        I've identified here.  There may be a denial of 
00011
  1        liability by Arthur Andersen.  There may be an 
  2        admission of liability by Arthur Andersen.  There 
  3        may be a release of claims coming back the other 
  4        direction against Coleman Parent.  I just don't 
  5        have any idea without seeing the agreement to 
  6        understand the relevance of it.  And that's why 
  7        the procedures that Mr. Scarola has suggested, 
  8        which is to delay and defer production of this 
  9        settlement agreement until later in the case, is 
 10        not appropriate, nor is an in camera inspection to 
 11        review, because having access to the discovery, 
 12        wanting to take the depositions of Arthur Andersen 
 13        people, there's no way that we can tell from an in 
 14        camera review or by delaying months and months 
 15        until trial whether we'll be able to effectively 
 16        cross examine witnesses during depositions and the 
 17        like. 
 18             It would be a different case if they had not 
 19        identified Arthur Andersen as critical to the 
 20        establishment of their case.
 21             THE COURT:  Okay.  Let me see what 
 22        plaintiff's position is.  Thank you.
 23             MR. SCAROLA:  Good afternoon, Your Honor.  
 24        Jack Scarola on behalf of Coleman Parent Holdings 
 25        Company. 
00012
  1             If I may, let me present both the defense and 
  2        the Court with copies of some highlighted cases 
  3        that I would like to discuss, Your Honor, in the 
  4        course of our presentation.
  5             THE COURT:  Okay.  Thank you.
  6             MR. SCAROLA:  Let me begin, Your Honor, by 
  7        acknowledging that as the defendants themselves 
  8        have stated, Rule 1.280(b)(1) permits discovery of 
  9        all relevant evidence; that is, evidence relevant 
 10        to the subject matter of the case, but that 
 11        evidence must also be either admissible or 
 12        reasonably calculated to lead to the discovery of 
 13        admissible evidence.  And we must concede that the 
 14        principal case relied upon by the defense, the 
 15        City of Homestead, would require Your Honor to 
 16        compel disclosure of the amount of this 
 17        settlement.
 18             There is language in the City of Homestead 
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 19        case that has been accurately quoted in the 
 20        defendant's brief, and it is that the settlement 
 21        terms and amount must be disclosed. 
 22             But if Your Honor takes a look at that 
 23        opinion, and we're going to go through it together 
 24        if you'll indulge me for just a moment, you'll 
 25        find that the reference to terms is pure dicta. 
00013
  1             This is a case involving the wrongful death 
  2        of a seven-year-old, and there were two defendants 
  3        named in the lawsuit; an entity called 
  4        Meda-Therapy Institute and the City of Homestead.  
  5        The case, while pending, was settled with 
  6        Meda-Therapy Institute and proceeded against the 
  7        city.  There was a confidential settlement 
  8        agreement -- excuse me.  There was a settlement 
  9        agreement that was entered into, and the city, 
 10        according to the opinion, and this appears under 
 11        headnote 1, the last sentence in the paragraph, 
 12        quote, the city filed a motion to compel 
 13        disclosure of the settlement amount.  The Court 
 14        denied the motion. 
 15             The opinion then goes on to say, the motion 
 16        to compel should have been granted, the settlement 
 17        terms and amount must be disclosed. 
 18             There was never even, according to the 
 19        opinion, a request for the terms, there was a 
 20        request for the amount.  And the rationale in the 
 21        opinion was that the amount may be relevant to 
 22        setoff and the remaining defendant was entitled to 
 23        know what that amount was for that reason. 
 24             So the only issue before the Court was 
 25        whether the amount should be disclosed.  There is 
00014
  1        no reference to any confidentiality provisions in 
  2        the settlement agreement, so the case is 
  3        distinguishable from the standpoint that there was 
  4        no contractual obligation imposed upon any party, 
  5        at least based upon the opinion, to keep the terms 
  6        of the settlement confidential. 
  7             And the Court also observed that a factor 
  8        that was taken into consideration in this case was 
  9        that the defendant seeking this discovery was a 
 10        public entity, and the Court found that to be a 
 11        relevant factor.  In the last sentence of the 
 12        opinion, the Court says, the case for disclosure 
 13        is especially strong, whereas here the plaintiffs 
 14        are suing a public entity. 
 15             The precedent upon which this case is based, 
 16        the one cited authority is the case of Smith vs. 
 17        TIB Bank of The Keys, another Third DCA opinion.  
 18        And in that case, a plaintiff was seeking 
 19        certiorari review of an order compelling answers 
 20        during the course of a deposition.  The plaintiff 
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 21        had been involved in a prior unrelated lawsuit 
 22        arising out of the plaintiff's employment with an 
 23        entirely separate entity, and the plaintiff 
 24        settled that unrelated claim and entered into a 
 25        settlement agreement that did have contractual 
00015
  1        requirements that the terms of the settlement 
  2        remain confidential. 
  3             When the questions were asked during 
  4        deposition, the plaintiff declined to answer those 
  5        on the basis that answering the questions would 
  6        place the plaintiff in violation of the 
  7        confidentiality provisions in the earlier order. 
  8             The trial court entered an order which 
  9        recognized the obligation for the plaintiff to 
 10        decline to answer questions that were within the 
 11        scope of the confidentiality provision of the 
 12        order, and the trial court fashioned an order that 
 13        was expressly designed to give maximum effect to 
 14        the rights of privacy that arose out of the 
 15        confidentiality provision and at the same time 
 16        provide the defendant seeking the discovery with 
 17        relevant and material information. 
 18             So the Court basically said you must answer 
 19        these questions, you are within your rights to 
 20        decline to answer questions that fall within the 
 21        scope of the confidentiality provision. 
 22             And if you take a look at the opinion, you 
 23        will see that the Court has weighed the right of 
 24        privacy and the expectation of privacy arising out 
 25        of the confidentiality provisions in the 
00016
  1        settlement agreement and balanced those against 
  2        the rights for discovery, which we think is what 
  3        appropriately must be done.
  4             We have also provided the Court with a Fourth 
  5        DCA case that recognizes a general principal that 
  6        materials sought to be discovered must properly be 
  7        related to the issues involved in the litigation.  
  8        That's a case that has been cited in our brief and 
  9        recognizes the fact that Rule 1.280(b)(1) is not 
 10        to be used simply for gathering information 
 11        regarding settlement possibilities. 
 12             And we have given the Court two federal cases 
 13        that interpret the identical provisions in the 
 14        federal rules and weigh the privacy rights against 
 15        the rights to disclosure and approve a procedure 
 16        whereby the Court has conducted an in camera 
 17        inspection to make a determination as to whether 
 18        any provisions in the settlement agreement must be 
 19        disclosed because they have the possibility of 
 20        providing grounds for impeachment of the settling 
 21        party. 
 22             We think that that's the appropriate 
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 23        procedure for the Court to follow under these 
 24        circumstances. 
 25             There have been a number of arguments that 
00017
  1        have been made as to potential reasons for the 
  2        disclosure of information contained within the 
  3        settlement agreement.  Those are contained within 
  4        the reply memo that Your Honor has not yet had an 
  5        opportunity to see, but if you turn to page 6, 
  6        there are individual bullet points that catalog 
  7        the bases --
  8             THE COURT:  I'm sorry, this is contained 
  9        where? 
 10             MR. SCAROLA:  In the reply memo that was 
 11        filed by defendants.  I'll just give Your Honor my 
 12        copy. 
 13             There are various bullet points at the top 
 14        that talk about things that reasonably might 
 15        appear within a settlement agreement and might 
 16        provide a basis for some argument that portions of 
 17        the settlement agreement are relevant or material. 
 18             We are prepared to provide the settlement 
 19        agreement to Your Honor for in camera inspection.  
 20        I have it with me today.  It's relatively brief, 
 21        and you can look at it quickly.  You're going to 
 22        find, to corroborate the representations we have 
 23        already made to the Court, there are no 
 24        cooperation provisions in the agreement, there are 
 25        no provisions that require Arthur Andersen to 
00018
  1        produce witnesses in a particular forum.
  2             THE COURT:  How many pages is it?
  3             MR. SCAROLA:  It's about four or five.
  4             THE COURT:  Any objection to my looking at it 
  5        now?
  6             MR. CLARE:  No, Your Honor.
  7             THE COURT:  Okay. 
  8             It's more than four or five.
  9             MR. IANNO:  Even with my eyes, Your Honor, it 
 10        looks single spaced.
 11             THE COURT:  I saw that.
 12             MR. SCAROLA:  It is single spaced. 
 13             I tried to tab the paragraphs that I thought 
 14        might be of particular concern to the Court, and 
 15        some of it you'll be able to see just by the 
 16        nature of the subject matter dealt with in the 
 17        paragraph.
 18             THE COURT:  Can you give me just one second 
 19        to look at it? 
 20             MR. SCAROLA:  Sure.
 21             THE COURT:  Because I want to get a sense of 
 22        what we're talking about.
 23             MR. SCAROLA:  Absolutely.
 24             Your Honor, may I interrupt for just one 
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 25        moment?
00019
  1             THE COURT:  Sure.
  2             MR. SCAROLA:  I would appreciate if Your 
  3        Honor would order me to produce that for in camera 
  4        inspection.
  5             THE COURT:  Oh, yes, I just did.  I'm sorry.
  6             MR. SCAROLA:  Thank you.  I thought that's 
  7        what you were doing.
  8             THE COURT:  That's what I was doing.
  9             MR. SCAROLA:  Thank you.
 10             THE COURT:  Okay.
 11             MR. SCAROLA:  To conclude, Your Honor, in 
 12        addition to those items that are listed in the 
 13        reply memo, there has, for the first time, been a 
 14        suggestion that if there were a choice of forum 
 15        provision contained within that agreement, that it 
 16        might have some relevance to the issues with 
 17        respect to forum non conveniens, and I think 
 18        Your Honor will see from a review of the document 
 19        that there is no stipulation with regard to an 
 20        appropriate forum for litigation concerning that 
 21        agreement. 
 22             So I think that upon review of the document, 
 23        there is only one provision in the document that 
 24        has any relevance or materiality with respect to 
 25        this litigation, and that is the issue of the 
00020
  1        amount of the settlement which relates solely to 
  2        the issue of setoff, and upon court order, we are 
  3        prepared to make a confidential disclosure of the 
  4        amount of that settlement under the terms of the 
  5        confidentiality agreement previously entered.  We 
  6        would designate that as confidential information 
  7        in order to restrict its proper use to this case 
  8        and make the disclosure with regard to that 
  9        amount.
 10             THE COURT:  Any objection to my making a 
 11        photocopy of it? 
 12             MR. SCAROLA:  No, not at all.
 13             THE COURT:  Thanks. 
 14             Was the settlement consummated?
 15             MR. SCAROLA:  Yes.
 16             THE COURT:  Under its terms?
 17             MR. SCAROLA:  Yes.
 18             THE COURT:  Okay. 
 19             Do you accept that representation?
 20             MR. CLARE:  That it was consummated under its 
 21        terms?
 22             THE COURT:  Yeah.
 23             MR. CLARE:  I don't have any reason to 
 24        believe or not believe that that's incorrect. 
 25             I would say that this is a non-privileged 
00021
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  1        contract that's no different than any other 
  2        contract, that I'd like the opportunity to examine 
  3        the document to understand and pressure test the 
  4        assertions that Mr. Scarola has made about the 
  5        document, the nuances associated with it that I 
  6        would like to explore. 
  7             And, you know, the Florida courts --
  8             MR. SCAROLA:  I'm sorry, before there's a 
  9        rebuttal --
 10             THE COURT:  I'm sorry, you weren't done.
 11             MR. SCAROLA:  There's just one last point 
 12        that I want to make.
 13             THE COURT:  Sure.
 14             MR. SCAROLA:  And that is that Florida does 
 15        have a constitutionally-recognized right to 
 16        privacy.  This is private economic information.  
 17        There must be a balancing test between that right 
 18        to privacy and the defendant's rights in this 
 19        lawsuit, and that right to privacy needs to be 
 20        taken into careful consideration before any other 
 21        terms of this agreement were to be disclosed.  And 
 22        I suggest that upon reading the agreement, it is 
 23        abundantly clear that none of the stated purposes 
 24        for which this discovery is sought would be served 
 25        by the disclosure of any other provision in that 
00022
  1        document at all. 
  2             THE COURT:  Okay.
  3             MR. SCAROLA:  Thank you.
  4             THE COURT:  What did you want to respond, 
  5        sir?
  6             MR. CLARE:  Just on that last point, Your 
  7        Honor, there's --
  8             MR. SCAROLA:  I'm sorry.  Just one last 
  9        thing. 
 10             Mr. Jackson has been rehearsing all day long 
 11        to be able to say with credibility I agree with 
 12        everything Mr. Scarola just said, so could we just 
 13        give him the opportunity to do that on behalf of 
 14        Arthur Andersen?
 15             MR. JACKSON:  Your Honor, Hank Jackson on 
 16        behalf of Arthur Andersen. 
 17             THE COURT:  Okay.  I'm glad to know that 
 18        you're here.  I didn't realize you were here for 
 19        Arthur Andersen.
 20             MR. JACKSON:  I'm from Holland & Knight.  
 21        We represented Arthur Andersen in the previous 
 22        lawsuit and were part of the settlement 
 23        negotiations and the settlement. 
 24             I'd just like to reiterate that the 
 25        confidentiality provision was a material term of 
00023
  1        that agreement, and we believe that to the extent 
  2        permissible by law, that it should be enforced, 
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  3        and it should only be breached or allowed to come 
  4        out in the open to the extent that it is clearly 
  5        established that it is relevant.  And we believe 
  6        that the proper procedure is for the Court to look 
  7        at it in camera and to make that judgment, and 
  8        we'd ask that you do that.
  9             THE COURT:  What did you want to respond, 
 10        sir?
 11             MR. CLARE:  On Mr. Scarola's final point, 
 12        with the Court's permission, I'll hand to counsel 
 13        and to Your Honor just some citations to Florida 
 14        cases that are all cited in our brief that make 
 15        the point that a contractual confidentiality 
 16        provision cannot be used to subvert discovery. 
 17             There's a protective order in this case.  We 
 18        will agree to be bound by the full extent of the 
 19        confidentiality order in terms of disclosing it.  
 20        We will go one step further and agree to make it 
 21        attorney's eyes only with the proviso that I be 
 22        able to show it to a limited number of in-house 
 23        attorneys at Morgan Stanley for the purposes of 
 24        evaluating it for the purposes that I've 
 25        identified for Your Honor. 
00024
  1             So with the confidentiality order, the 
  2        balancing test that Mr. Scarola has already 
  3        identified has already been done.  Those privacy 
  4        considerations that Arthur Andersen is worried 
  5        about about disclosure, nothing's going to be in 
  6        the open.  This is all going to be treated as the 
  7        highest degree of confidentiality under the 
  8        protective order that Your Honor has already 
  9        signed, and we agree and are willing to accept 
 10        those restrictions on our use of it.
 11             THE COURT:  Okay.  Let me take another 
 12        advisement, okay? 
 13             Thank you very much.
 14             MR. SCAROLA:  Your Honor, there is one 
 15        additional brief matter, if we could impose upon 
 16        the Court.  We had actually set it for an 8:45 
 17        hearing this morning, and because of Your Honor's 
 18        crowded calendar, we hoped that we might just 
 19        bring it to you this afternoon.
 20             THE COURT:  Sure.  What is that? 
 21             You can take this back, sir.  Thanks.
 22             MR. SCAROLA:  Your Honor, it relates to the 
 23        exchange of correspondence with which we barraged 
 24        you concerning the entry of an order --
 25             THE COURT:  Oh, yeah.  Okay.
00025
  1             MR. SCAROLA:  -- arising out of a stipulated 
  2        agreement between the parties. 
  3             If I could hand Your Honor the transcript of 
  4        the earlier hearing.
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  5             THE COURT:  Okay.  Is it your position there 
  6        was a stipulation?
  7             MR. SCAROLA:  It is absolutely my position 
  8        that there was an on-the-record stipulation, yes, 
  9        Your Honor.
 10             THE COURT:  Okay.
 11             MR. SCAROLA:  This is the motion for entry of 
 12        an order upon stipulation of the parties, and I'll 
 13        pull Your Honor's attention to those specific and 
 14        brief provisions that indicate that there was 
 15        indeed a stipulation. 
 16             If we begin at page 2, I am addressing the 
 17        Court at line 13, "We have come to an agreement, 
 18        specifically with regard to the motion to compel 
 19        production of e-mails." 
 20             Going down to line 18, "For the record, my 
 21        name is Jack Scarola.  I'm here on behalf of the 
 22        plaintiff, Coleman Parent Holdings.  There are two 
 23        motions.  The first is a motion to compel directed 
 24        to the production of e-mails.  The agreement that 
 25        we have reached is that the defendant, Morgan 
00026
  1        Stanley, will produce a witness who is 
  2        knowledgeable with respect to the retention and 
  3        retrieval -- the retention policies and retrieval 
  4        capabilities with regard to e-mails.  They will 
  5        also produce all documents that were submitted to 
  6        federal regulators with regard to Morgan Stanley's 
  7        e-mail retention policies and retrieval 
  8        capabilities." 
  9             Morgan Stanley was sued by government 
 10        regulators and paid in excess of a million dollars 
 11        for violating document retention policies, and we 
 12        wanted to get the documents that the federal 
 13        government obtained in connection with that 
 14        proceeding.  So there's an agreement that they're 
 15        going to produce a witness. 
 16             The next part of the agreement appears at 
 17        page 5.
 18             THE COURT:  Okay.
 19             MR. SCAROLA:  Mr. Clare is speaking. 
 20             Mr. Clare addresses the Court at line 14.  He 
 21        says, beginning at line 12, "Just in the interest 
 22        of completeness and while we're waiting for the 
 23        schedule," because there was another motion we 
 24        were discussing, "Mr. Scarola described in broad 
 25        outlines what the agreed-upon order would be on 
00027
  1        this other motion.  There is one caveat I 
  2        explained to Mr. Scarola in the hallway, and we 
  3        will work it out between the parties before we 
  4        submit an agreed-upon order to Your Honor.  I am 
  5        not aware as I sit here right now what limitations 
  6        there are right now without disclosing to 
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  7        Mr. Scarola's client information we provided to 
  8        federal regulators." 
  9             And I think that "without" is supposed to be 
 10        "about" disclosing, "there are right now about 
 11        disclosing."
 12             THE COURT:  You're saying if there were 
 13        regulations in place that would prohibit them from 
 14        disclosing them.
 15             MR. SCAROLA:  That's right. 
 16             THE COURT:  Okay.
 17             MR. SCAROLA:  What Mr. Clare is saying is 
 18        there may be some restrictions and I don't know 
 19        what they are and I need --
 20             THE COURT:  We may not be able to do some of 
 21        this stuff.
 22             MR. SCAROLA:  That's correct.  So he is 
 23        saying that. 
 24             He says, "We agreed to provide whatever it is 
 25        we can provide." 
00028
  1             Okay?  So he's saying, whatever documents 
  2        we're allowed to provide, we'll give to you. 
  3             He then goes on to say at line 6 on page 6, 
  4        "I know there are materials we can provide, I just 
  5        don't know the scope of it." 
  6             I then speak, and I say, "The only caveat to 
  7        that is that there's a commitment that they will 
  8        provide good faith cooperation in obtaining 
  9        whatever information is necessary in order to make 
 10        full disclosure." 
 11             And Mr. Clare says, "That's correct."
 12             THE COURT:  Okay.
 13             MR. SCAROLA:  Now, that was the agreement.  
 14        We're going to both provide witnesses that are 
 15        going to talk about e-mail retention procedures 
 16        and capabilities, and the second part is, they're 
 17        going to give us everything that they gave to the 
 18        federal government except to the extent that they 
 19        are prohibited from doing so.  And if there are 
 20        prohibitions, they are going to provide good faith 
 21        cooperation in an effort to try to give us full 
 22        disclosure. 
 23             That's the order that I submitted to the 
 24        Court, and there has been an effort now to recede 
 25        from that agreement and to change it.
00029
  1             THE COURT:  Do you have a copy of your 
  2        proposed order?
  3             MR. SCAROLA:  Yes, Your Honor, I do.  
  4        I provided the Court separately the original --
  5             THE COURT:  It's attached?  Oh, this is it.  
  6        Okay.
  7             MR. SCAROLA:  Did I give it to Your Honor? 
  8             THE COURT:  I assume so.  Yeah.  It's 
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  9        attached to the transcript.
 10             MR. SCAROLA:  That's the one, yes. 
 11             THE COURT:  Okay.  That's fine.  Let me just 
 12        look at it.
 13             MR. SCAROLA:  Sure.
 14             THE COURT:  Okay.  And what's the objection?
 15             MR. IANNO:  Judge, Joe Ianno.  This dispute 
 16        centers around one thing.
 17             THE COURT:  What's that?
 18             MR. IANNO:  The submission that Mr. Scarola 
 19        wants that was provided to the federal regulators 
 20        is right now the subject of a motion pending in 
 21        the Federal Court in the Southern District to 
 22        prevent its disclosure.  By providing it to 
 23        Mr. Scarola, we would be violating or mooting that 
 24        motion that was filed by a co-defendant in that 
 25        case. 
00030
  1             What we've told Mr. Scarola --
  2             THE COURT:  I'm sorry, tell me a little bit 
  3        more about what you're saying.
  4             MR. IANNO:  Okay.  There is a motion right 
  5        now that is pending, an action in the Federal 
  6        District that we've cited in our response.  It's 
  7        entitled --
  8             THE COURT:  I don't have your response.  If 
  9        you have it, that would be great.
 10             MR. IANNO:  I do.  Here's a copy of our 
 11        response, Your Honor.
 12             THE COURT:  Thank you.  Okay.
 13             MR. IANNO:  And we've attached a proposed 
 14        alternate order to our response.  And the case in 
 15        the federal court is styled In Re: Initial Public 
 16        Offering Securities Litigation, it's pending in 
 17        the Southern District of New York in Federal 
 18        Court.  That motion is directed -- it's filed by a 
 19        co-defendant of Morgan Stanley's in that case -- 
 20        to prevent the disclosure of what is called the 
 21        Wells Submission, which is the document that 
 22        Mr. Scarola is attempting to get.
 23             THE COURT:  I'm sorry, who is trying to 
 24        prevent the disclosure of this?
 25             MR. IANNO:  A co-defendant.  There is another 
00031
  1        underwriting defendant.
  2             THE COURT:  A private party?
  3             MR. IANNO:  Another private party.  They're 
  4        saying that this document is prohibited from 
  5        disclosure because it's settlement discussions.  
  6        It's the negotiations leading up to the settlement 
  7        with the SEC, and they're saying that settlement 
  8        discussions, not the final agreement, but the 
  9        settlement discussions leading up to the SEC 
 10        settlement are prohibited from being disclosed in 
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 11        discovery. 
 12             That motion, to my understanding, has been 
 13        fully briefed and is awaiting ruling by Judge 
 14        Scheindlin in New York.
 15             THE COURT:  These are documents that your 
 16        client provided?
 17             MR. IANNO:  To the SEC, I believe that's 
 18        correct, yes, Your Honor.
 19             THE COURT:  Okay.
 20             MR. IANNO:  And this underwriting defendant, 
 21        co-defendant, is saying these documents are not 
 22        discoverable in the federal court.  We're 
 23        waiting --
 24             THE COURT:  Were they documents drafted for 
 25        the SEC or just documents provided to the SEC?
00032
  1             MR. IANNO:  They were drafted for the SEC in 
  2        connection with the settlement discussions of the 
  3        SEC action that Mr. Scarola referenced in his 
  4        argument. 
  5             THE COURT:  These are e-mails? 
  6             MR. IANNO:  No.  It's a document describing 
  7        Morgan Stanley's e-mail retrieval and retention.
  8             THE COURT:  Oh, I see.
  9             MR. IANNO:  It's discussing how e-mails are 
 10        stored, how they're backed up, how they're 
 11        retrieved, things of that nature.  It's about a 
 12        40 or 50-page document is my understanding of that 
 13        document.  And it's submitted in connection with 
 14        the SEC claims against Morgan Stanley and other 
 15        defendants, as I understand that. 
 16             What Mr. Clare said when we were here on 
 17        November 6th, and it's reflected in the 
 18        transcript, is he did not know, and he's here to 
 19        speak to that, but what was our ability to waive 
 20        at the time.  And what Mr. Scarola didn't read 
 21        from the transcript is when Mr. Clare was here on 
 22        page 6 --
 23             THE COURT:  Let me get to that.  Okay.  What 
 24        line? 
 25             MR. IANNO:  It's line 8.  And it's where 
00033
  1        Mr. Scarola stopped.  "And I don't want to 
  2        represent to the Court that we're waiving or even 
  3        have the ability to waive protections that I'm not 
  4        aware of right now." 
  5             Specifically, this case came up after we went 
  6        back and consulted with the client.  If you look 
  7        just above that on line 4, Mr. Clare says he 
  8        doesn't know all the details without consulting 
  9        the client. 
 10             What we had agreed to do on November 6th is 
 11        go back and draft a proposed agreed order.  That's 
 12        reflected back on page 2, I believe, where the 
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 13        Court asks you, you expect me to remember this 
 14        when you submit a proposed agreed order.  That's 
 15        what we were talking about. 
 16             What we've told Mr. Scarola repeatedly and 
 17        what we've said in our proposed order, once the 
 18        judge rules in New York, if we're permitted to 
 19        disclose it, we'll give it to you within five 
 20        days.  That's the only dispute. 
 21             If the judge rules that it's not 
 22        discoverable, we can't produce it in this case 
 23        without violating that court order.  And what 
 24        Mr. Scarola wants us to do, he says, well, I want 
 25        you to go in and waive that protection and waive 
00034
  1        the judge's ruling, because if the judge has ruled 
  2        today --
  3             THE COURT:  He's saying you already did. 
  4             Is that right?
  5             MR. SCAROLA:  Absolutely.
  6             MR. IANNO:  But Mr. Clare when he was here 
  7        specifically told the Court, and we knew, and the 
  8        Court recognized indeed that there may be other 
  9        problems with the disclosure of this document.
 10             THE COURT:  Well, let me ask you this. 
 11             The way I read that transcript, you-all were 
 12        agreeing that unless some federal regulation 
 13        prohibits the disclosure, you'll make it, and if 
 14        it does, you'll apply, you know, to permit a 
 15        disclosure.
 16             MR. IANNO:  And we've waived confidentiality.  
 17        We have done the good faith cooperation and waived 
 18        the confidentiality.  The only thing we can't 
 19        waive is this federal court proceeding at this 
 20        time.
 21             THE COURT:  Why not?
 22             MR. IANNO:  Because there's a --
 23             THE COURT:  Because you don't want to, or 
 24        because there's something else going on?
 25             MR. IANNO:  It's another defendant that 
00035
  1        brought the motion, Judge.  We would be mooting 
  2        the co-defendant's motion at that point in time.  
  3        All the details, I'm not a party, I'm not a member 
  4        of the Bar in New York, I don't know all the 
  5        details going on in the New York case and why or 
  6        why not this document is being prohibited from 
  7        disclosure. 
  8             But, for instance, if this court rules that 
  9        we should disclose the Wells Submission to Scarola 
 10        and at the same time the federal court has ruled 
 11        that it can't be disclosed --
 12             THE COURT:  Can't be disclosed to whom?
 13             MR. IANNO:  To anyone. 
 14             As I understand the motion in New York, it's 
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 15        to prohibit disclosure of this document in 
 16        discovery.
 17             THE COURT:  Well, but that's different than 
 18        saying it can't be disclosed to a non-party.
 19             MR. IANNO:  Well, I think it's saying you 
 20        can't disclose this document to anyone. 
 21             MR. CLARE:  Your Honor --
 22             MR. IANNO:  And maybe Mr. Clare --
 23             MR. CLARE:  I only have a little bit better 
 24        of an understanding of this, because I'm also not 
 25        a party to this New York action.
00036
  1             The submission -- The basic gist of the 
  2        motion is to interpret the Wells Process in 
  3        dealing with the SEC.  The SEC issues a notice 
  4        that says this group of people, underwriters, are 
  5        potentially liable for such and such, and in order 
  6        to settle those claims, we invite all of the 
  7        potential targets of this investigation to come 
  8        and make submissions.
  9             THE COURT:  Right.  And this is the 
 10        submission that you-all made?
 11             MR. CLARE:  This is one of the submissions 
 12        that we and --
 13             THE COURT:  And at the time you made the 
 14        submission, for instance, would it have prohibited 
 15        your publishing it in the paper?
 16             MR. CLARE:  It was requested to be treated 
 17        under the Wells Submission Process as confidential 
 18        by the SEC and was not disclosed to anybody else.  
 19        So yes, Your Honor, absolutely.
 20             THE COURT:  What would have prohibited your 
 21        disclosing it to a third party at the time you 
 22        made it?
 23             MR. CLARE:  What would have prohibited us 
 24        from disclosing it to a third party?  In order for 
 25        us to get the benefit of the confidentiality that 
00037
  1        we had requested in the Wells Process, which is an 
  2        enforcement action, that we had to maintain its 
  3        confidentiality.
  4             THE COURT:  As against whom; the world?
  5             MR. CLARE:  As against the world, sure. 
  6             And if we had produced it to the New York 
  7        Times or provided it to third parties, then we 
  8        were waiving this protection, this Wells 
  9        Regulatory Process that we had in place. 
 10             And so we're willing to waive that.  Morgan 
 11        Stanley has said, for the good of this agreement, 
 12        we are more than happy to waive that request.  The 
 13        only thing -- There's this judicial proceeding 
 14        that is determining what is this Wells Process 
 15        about.  It is exactly the federal regulatory 
 16        enforcement process that's being interpreted by 
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 17        Judge Scheindlin in New York, what is the Wells 
 18        Process. 
 19             When you get to a certain stage in the Wells 
 20        Process and the parties are contemplating a 
 21        settlement, do materials that are exchanged 
 22        between the SEC and the potential targets of an 
 23        investigation, do they take on the conduct of 
 24        settlement negotiations such that they're not 
 25        discoverable by third parties?  That is the issue 
00038
  1        that's being --
  2             THE COURT:  What do you mean they're not 
  3        discoverable by third parties?  If I enter into a 
  4        settlement agreement, while there may be limits or 
  5        there may be privileges attached as to what gets 
  6        said in the settlement, nothing prohibits me in 
  7        general from going and telling everybody else what 
  8        happened.
  9             MR. CLARE:  And the Wells Process, in order 
 10        to maintain that confidentiality, which is a 
 11        confidentiality in the Wells Process that 
 12        implicates enforcement considerations that it 
 13        might get us crosswise with the SEC if we were to 
 14        disclose during settlement discussions with the 
 15        SEC, if we were to go out and say here's what 
 16        we're talking about the SEC, here's the 
 17        enforcement proceedings that's underway, here's 
 18        what they're looking at, that would get my client 
 19        potentially crosswise with the SEC. 
 20             So there's a lot of issues at stake with the 
 21        integrity of the Wells Process.
 22             THE COURT:  But the SEC is not saying you 
 23        can't disclose this?
 24             MR. CLARE:  The SEC is not a party to the 
 25        pending action in New York.
00039
  1             THE COURT:  So there's no agency saying you 
  2        can't disclose this; you just don't want to do it 
  3        because --
  4             MR. CLARE:  Because at the time we entered 
  5        into this broad -- again, broad outlines of this 
  6        agreement, and I expressly said to Your Honor that 
  7        I don't want to be representing to the Court that 
  8        I'm waiving any protection, and there's no 
  9        discussion here about regulations or 
 10        confidentiality restriction, there's no discussion 
 11        of that.  I said, I'm not waiving anything that I 
 12        don't know what exists. 
 13             I went back and I consulted with the client, 
 14        checked with the outside counsel that was handling 
 15        this and he said this is the subject of a pending 
 16        discovery motion.
 17             THE COURT:  What's the response?
 18             MR. SCAROLA:  Your Honor, Mr. Clare says he's 
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 19        not the attorney involved in the New York 
 20        proceeding, but it's my understanding that it's 
 21        Mr. Clare's law firm that represents the same 
 22        parties in the New York proceeding. 
 23             I also understand that the entity that is 
 24        filing this motion attempting to obtain an order 
 25        that would restrict disclosure is an entity that 
00040
  1        is somehow related to Morgan Stanley.  It's a 
  2        Morgan Stanley subsidiary or affiliate. 
  3             Now, they can't come before Your Honor and 
  4        say we're going to provide you with good faith 
  5        cooperation to get all these documents while at 
  6        the same time through a subsidiary they're trying 
  7        to get a New York court to enter an order that 
  8        would prohibit us from getting the documents. 
  9             And the bottom line is, this proposed order 
 10        asks them to do nothing that would violate any 
 11        existing obligation of confidentiality, but if 
 12        there is no existing obligation of 
 13        confidentiality, they're required to turn over 
 14        everything that they have the authority to turn 
 15        over.  If the authority exists today to turn it 
 16        over, we should get it.  If it doesn't exist 
 17        today, we can't get it, but they're required to 
 18        provide good faith cooperation in helping us to 
 19        get it.
 20             THE COURT:  Okay.
 21             MR. SCAROLA:  That's all that we're asking.  
 22        That's what they agreed to.
 23             THE COURT:  Let me take another advisement. 
 24             It's his motion, he goes first and last.
 25             MR. IANNO:  I have an alternative order, 
00041
  1        Your Honor, on that motion.
  2             THE COURT:  Thank you very much.
  3             MR. SCAROLA:  Thank you, Your Honor.  I 
  4        appreciate your extra time this afternoon.  Happy 
  5        Thanksgiving.
  6             MR. IANNO:  And hopefully, this is your last 
  7        hearing before the holiday.
  8             THE COURT:  It is now. 
  9             Thanks.  Thanks.  Bye-bye.
 10             MR. IANNO:  Thank you, Judge.
 11             (Proceedings concluded at 5:18 p.m.)
 12   
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  1                    C E R T I F I C A T E
  2   
  3   THE STATE OF FLORIDA     )
                               )
  4   COUNTY OF PALM BEACH     )
  5   
  6        I, Lisa D. Danforth, Registered Professional 
  7   Reporter, Certified Real-Time Reporter, do hereby 
  8   certify that I was authorized to and did report the 
  9   foregoing proceedings at the time and place herein 
 10   stated, and that the foregoing is a true and correct 
 11   transcription of my stenotype notes taken during said 
 12   proceedings. 
 13   
 14        IN WITNESS WHEREOF, I have hereunto set my hand 
 15   this 1st day of December, 2003.         
 16   
 17        
 18   
 19                  _________________________________  
                     LISA D. DANFORTH, RPR, CRR
 20   
 21   
 22   
 23   
 24   
 25   
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH nJDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005165 AG 

DEFENDANT'S NOTICE OF SERVING CONFIDENTIAL ANSWERS TO PLAINTIFFS 

SECOND SET OF INTERROGATORIES 

Defendant Morgan Stanley & Co., Incorporated, by and through their undersigned 

counsel, hereby give notice that Defendant served confidential answers to Plaintiffs Second Set 

of Interrogatories, on this 1st day of December, 2003. 
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Dated: December 1, 2003 

2 

Tliomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette Brown 
Larissa Paule-Carres 
Brett H. McGurk 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 1st day of 

December, 2003. 

Thomas D. Yannucci, P. C. 
Thomas A. Clare 
Zhonette Brown 
Larissa Paule-Carres 
Brett H. McGurk 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno carltonfields.com 

. DeBord 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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COLEMAN (PARENT) HOLDINGS, INC.,···· 
Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFIEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

· CASENO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file the copy of 

Defendant Morgan Stanley & Co., lnc.'s Reply in Support of Its Motion to Compel Plaintiff to 

Produce Settlement Agreeme.nt with ArtJmr Andersen date 
. ' . ,, ·" 

DONE AND ORDERED in West Palm Be 
i--­

L day of December, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 
222 J;.,akeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

each County; Florida this 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-004150



Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

CASE NO. CA 03-5045 AI 

ORDER ON PLAINTIFF'S MOTION FOR ENTRY OF ORDER UPON 

STIPULATION OF THE PARTIES 

THIS CAUSE came before the Court November 25, 2003 on Plaintiffs Motion for 

Entry of Order upon Stipulation of the Parties, with both counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that Plaintiffs Motion for Entry of Order upon 

Stipulation of the Parties is Denied, without prejudice to any party's right to reset hearing on 

Plaintiffs Motion to Compel (e-mails). 
-

DONE AND ORDERED in West Palm Be , Pal Beach County, Florida this J_ 

day of December, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

141001/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

RE�NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has callc�d up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 8, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL CONCERNING E­
MAILS (FILED UNDER SEAL) 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Re-Notice of Hearing 

141002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing ias been furnished by 

Fax and U.S. Mail to all Counsel on the attached list, this ().OJ) day of .bit,• , 2003. 

enney Scarola 
art & Shipley, P.A. 

39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Re-Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 

141003/003 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

�001/005 

IN THE CIRCUIT COURT OF.THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

COLEMAN (PARENTI HOLDINGS INC.'S AMENDED MOTION TO COMPEL. 
CONCERNING EMAILS 

In accordance with this Court's Order of December 1, 2003 denying enforcement 

of the stipulation of the parties concerning production of emails, but specifically pennitting 

Plaintiff to renew its Motion to Compel, and pursuant to Fla. R. Civ. P. 1.380(a)(l), Plaintiff 

Coleman (Parent) Holdings Inc. ("CPR'') respectfully requests that the Court direct Defendant 

Morgan Stanley & Co., Inc. ("Morgan Stanley"): (1) to produce all materials submitted to 

regulators, received from regulators, or reflecting communications with regulators, in connection 

with any investigation of Morgan Stanley's e-mail retention policy; (2) to cooperate in good faith 

with CPH to obtain all such materials, to the extent that there are any restrictions imposed by 

regulators that might limit the right of Morgan Stanley to make full disclosure; and (3) to 

provide, within 15 days of the foregoing production, a corporate representative to testify 

pursuant to Fla. R. Civ. P. 1.310 concerning Morgan Stanley's e-ma.il retention policies, 

practices, and procedures, and concerning Morgan Stanley's ability (including the procedures, 

time, labor, and expense involved) to retrieve e-mails. In support of this motion, CPH states as 

follows: 

1. This motion has been necessitated by Morgan Stanley's failure to produce e-mail 

messages responsive to CPH's document requests. In the more than 80,000 pages of documents 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley 
Case No 2003 CA 005045 AI 

produced by Morgan Stanley, so far, CPH bas been able to locate only a small handful of e-

mails. 

2. It is a matter of public record that Morgan Stanley, as a regulated entity, was fined 

heavily by federal regulators for failing to retain e-mails in the form and for the amount of time 

required by federal law. Until January 2001, pursuant to Morgan Stanley's internal policy of 

scrubbing its files, Morgan Stanley retained back up for e-mail messages for only one year, even 

though Morgan Stanley had a legal obligation to maintain e-mails in a readily accessible manner . 

for a period of three years. AB a result of Morgan Stanley's e-mail scrubbing policy, Morgan
. 

Stanley was the target of an investigation by the SEC, ·NASD, and the New York Stock 

Exchange. In late 2002, Morgan Stanley paid a $1.65 million fine and began retaining e-mails 

on optical discs for three years. See Exh. A, 12/5/02 SEC Order, Findings, and Penalties. 

3. Despite Morgan Stanley's internal policy of purging its files of e-mails in the 

period prior to January 2001 - a policy that was contrary to federal law - Morgan Stanley 

started saving documents relevant to the litigation involving the Sunbeam fraud beginning in 

February 1999. But as for e-mails, Morgan Stanley so far has produced precious few - even 

though Morgan Stanley admittedly may still have e-mails preserved on magnetic tape, hard 

drives, or other forms of back up. Morgan Stanley, however, has not searched any of those back­

up sources.11 

JI The facts in this paragraph were confirmed by a Morgan Stanley Rule 1.310 
representative at a deposition that, for some reason, Morgan Stanley designated as subject to the 
confidentiality provisions of the protective order entered in this case. CPH attached the relevant 
transcript excerpts to its original e-mail motion, and if the Court so desires, CPH can provide 
those excerpts again. 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley 
Case No. 20()3 CA 005045 AI 

�003/005 

4. · Morgan Stanley opposed production of e-mails complaining of the supposedly 

enormous effort that would be involved. CPH, however, should not be required to accept 

Morgan Stanley's assertions at face value. 

WHEREFORE, Plaintiff CPH respectfully requests that this Court direct Morgan 

Stanley: (I) to produce all materials submitted to regulators, received from regulators, or 

reflecting communications with regulators, in connection with any inve:Stigation of Morgan 

Stanley's e-mail retention policy; (2) to cooperate in good faith with CPH to obtain all such 

materials, to the extent that there are any restrictions imposed by regulators that might limit the 

right of Morgan Stanley to make full disclosure; and (3) to provide, �ithin 15 days of the 

foregoing production, a corporate representative to testify pursuant to Fla. R. Civ. P. 1.310 

concerning Morgan Stanley's e-mail retention policies, practices, and procedures, and 

concerning Morgan Stanley's ability (including the procedures, time, labor, and expense 

involved) to retrieve e-mails. 

Dated: December 3, 2003 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#986927 

Jo carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHCPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Flori.da 33402�3626 
(561) 686-6300 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

�004/005 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 

Fax and U.S. Mail to all counsel on the attached list on this ?;J.A... day of. � 
2003. 

Flori 
Se 

B art & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686�6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 

4 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

'Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
KirJdand and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite4400 
Chicago, IL 60611 

COUNSEL LIST 

5 

@005/005 
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#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

RE-NOTICE OF HEARING 
(Cancels hearing previously set for 12/8/03) 

(UMC suspended week of 12/8/03) 

. YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DA'I:E: 

TIME: 

JUDGE: 

PLACE: 

December 16, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS IN"C.'S AMENDED MOTION TO COMPEL 
CONCERNING E-MAILS (FILED UNDER SEAL) 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al. 
Re-Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Counsel on the attached list, this �l\v day of � Z003. 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 

Re-Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite l400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Cl are 
.Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite4400 
Chicago, IL 60611 

3 

�003/003 
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DEC-10-2003 12:24 JENNER AND BLOCK LLPC 

FAX TRANSMITTAL 

Date: December 10, 2003 

To: 

cc: 

Thomas A. Clare, Esq. 
Kirkland & Ellis 

Joseph Ianno, Jr. 
Carlton Fields, P.A. 

Jolm Scarola, Esq. 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice : 

312 527 0484 P.01/05 

JENNER&BLOCK 

Jenner&Block LLP 

One lBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwJenner.com 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Chicago 
Dallas 
Washington, DC 

(561) 684-5816 (before 5:00 pm) 
(561) 686-6350, Ext. 140 

From: Michael T. Brody 
312 923-2711 

Client Number: 41198-10003 

Important: This message is intended only for Ille 11$C of the individual or entity to which ii is addressed, and may contain infonnation that is 
al!orney work product, privileged, confidentlo.1 and exe111pt from disclosure under applicable law. If the reader of this messoge is not the intended 
recipient, or the employee or agent responsible for delivering the message to the Intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the origiDD.1 message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: S 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: / c2 •1 ,j., � / -

Sent By: 

Extension: 6490 

16div-004165



DEC-10-2003 12:24 

December 10, 2003 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLPC 312 527 0484 P.02/05 

JENNER&BLOCK 

Jenner&: BlockLLP 
One IBM Plaza 
Chicago, IL 606Il·7603 
Tel 312 222·9350 
wwwJe11J1er.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, uc 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

I write in response to your letter of December 9, 2003 concerning the depositions we noticed of 
former Morgan Stanley employees. We accept the dates you have proposed and confirm that the 
depositions will commence on the following days and at the locations identified in the attached 
notice of deposition: 

R. Bram Smith 
Robert Kitts 
Andrew Savarie 
Alexandre Fuchs 

Very truly yours, 

��y� 
MTB:cjg 
Enclosure 

January 13, 2004 
January 20, 2004 
January 22, 2004 
January 27, 2004 

cc: Joseph Ianno, Esq. (by telecopy) 
·John Scarola, Esq. (by telecopy) 
Jerold .S. Solovy, Esq. 

New York 
New York 
Chicago 
New York 
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DEC-10-2003 12:24 JENNER AND BLOCK LLPC 312 527 0484 P.03/05 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Depositions 
December 10, 2003 

COLEMAN (PARENT) HOIDINGS INC., 

Plainti� 

v. 

MORGAN STANLEY & CO., lNC., 

Defendant. 

IN THE Cffi.CUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ia:nno, Jr., Esq. 
CARLTONFIEIDS, P.A. 
222 Lake View Avenue 
Suite.1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. (''CPH") requests 
the depositions upon oral examination of the following non�party witnesses pursuant to the 
commissions issued by the Circuit Court of the Fifteenth Judicial District of Florida and the 
subpoenas issued in aid of those commissions by the Supreme Court of the State of New York and 
the Circuit Court of Cook County, Illinois on the dates, times, and at the locations set forth below: 

DEPONENT DATEANDDME LOCATION 

R. Bram Smith January 13, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45lh St., g•h Floor 
New York, NY 10017 

Robert W. Kitts January 20, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45t1i St., 8th Floor 
New.York, NY 10017 

16div-004167



DEC-10-2003 12:25 JENNER AND BLOCK LLPC 

Andrew Savarie January 22, 2004. at 9:30 a.m. 

Alexandre J. Fuchs January 27, 2004 at 9:30 a.m. 

312 527 0484 P.04/05 

JENNER & BLOCK LLP 
One IBM Plaza, Suite 4000 
Chicago, IL 60611 

Esquire Deposition Services 
216 E. 45lh St., 8111 Floor 
New York, NY 10017 

The witnesses are requested to bring to the depositions the documents specified in Exhibit 
A to the Subpoena for each witness. The depositions will be recorded by stenographic and audio­
visual means and will be taken before a person authorized to administer oaths and will continue clay 
to day until completed. The videographer for the New York depositions will be Esquire Deposition 
Services, New York, NY and the videographer for the Chicago deposition will be Esquire Deposition 
Services headquartered at 155 N. Wacker Drive, Chicago, IL 60606. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 10th day of December, 2003. 

Dated: December 10, 2003 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: �'1, 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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DEC-10-2003 12:25 JENNER AND BLOCK LLPC 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, hie. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Depositions 
December 10, 2003 

Thomas A. Clare, Esq. 
K!RKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 1012/03 I :8 PM 

SERVICE LIST 

-3-

312 527 0484 P.05/05 

TOTAL P.05 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

I 

IN THE FIFTEENTH JUDICIAL CIRCUIT . 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file all legal 

memoranda filed in this case. 

DONE AND ORDERED in West Palm Bea �ch County, Florida this 

� December, 2003 . . 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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DEC-12-2003 13:18 JENNER & BLOCK 

FAX TRANSMllTAL 

Date: December 12, 2003 

To: 

cc: 

Thomas A. Clare, Esq. 
Kirkland & Ellis 

Joseph Ianno, Jr. 
Carlton Fields, P.A. 

John Scarola, Esq. 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

3125270484 P.01/05 

JENNER&BLOCK 

J enner&Block Ll.P 
One IBM Plaza 
Chicago, IL 606ll-7608 
Tel !H2 222-9850 
wwwJenner.com 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Chicago 
Dallas 
Washington, DC 

(561) 684-5816 (before 5:00 pm) 
(561) 686-6350, Ext. 140 

From: Michael T. Brody 
312 923-2711 

CJientNumber: 41198-10003 

Important: This message is intended only for the use of lhe individual or entity to which it is addressed, and may contain information that is 
attorney work product, privileged, confidential ond exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipierit. you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: S 
If you do not receive all pages, please call: 312 222-93 5 0 

Secretary: Cazyn Jo Geisler 

Time Sent: 

Sent By. 

Extension: 6490 
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DEC-12-2003 13:18 JENNER & BLOCK 

December 12, 2003 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02/05 

JENNER&BLOCK 

Jenner & BlockLLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al 

Dear Tom: 

I enclose an amended notice of deposition for the deposition of Tyrone Chang. Mr. Chang has 
been served with a subpoena for the date re.fleeted in the notice. 

Very truly yours, 

�7.� 
Michael T. Brody { 
MTB:cjg 

cc: Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Deposition 
December 12, 2003 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIR.CIDT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and at the location set forth below: 

· 

DEPONENT DATE AND TIME LOCATION 

Tyrone Chang January 5, 2003 at 9:30 ·a.m. Susman & Godfrey L.L.P. 
1901 Avenue of the Stars 
Suite950 
Los Angeles, CA 90067 

The deposition will be recorded by videotape and stenographic means. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until completed. 
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3125270484 P.04/05 

The videotape operator will be Esquire Deposition Services headquartered at 6222 Wilshire 
Blvd., Second Floor, Los Angeles, California 90028. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 12th day of December, 2003. 

Dated; December 12, 2003 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER &BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: �1, � 
One oflts Att0rneYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Deposition 
December 12, 2003 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Swte 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

-3-

3125270484 P.05/05 

TOTAL P.05 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF UNAVAILABILITY 

The undersigned counsel for Plaintiff states that the law offices of Searcy Denney Scarola 

Barnhart & Shipley, P.A. will be closed from December 22, 2003 through and including 

December 26, 2003, and respectfully requests that no hearings, depositions; trials or any other 

matter involving the above-styled cause be scheduled during this time. 

Se Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm BeachJ .• akes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Notice Of Unavailability 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff ( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFfEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO DISMISS PURSUANT TO FLORIDA 

RULE OF CIVIL PROCEDURE 1.061 OR. IN THE ALTERNATIVE. FOR 

.JUDGMENT ON THE PLEADINGS 

THIS CAUSE came before the Court December 12, 2003 on Defendant's Motion to 

Dismiss Pursuant to Florida Rule of Civil Procedure 1.061 or, in the Alternative, for 

Judgment on the Pleadings, with both parties well represented by counsel. For purposes of 

the portion of the Motion seeking dismissal of the action on forum non-conveniens grounds 

only, the undersigned has assumed, but not decided, that New York substantive law 

controls. Based on the foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion to Dismiss Pursuant to 

Florida Rule of Civil Procedure 1.061 or, in the Alternative, for Judgment on the Pleadings 

is Denied. 

, DONE AND ORDERED in West Palm B ch, alm Beach County, Florida this l� 

day of December, 2003. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is. 

ORDERED AND ADJUDGED that hearing on Coleman (Parent) Holdings Inc.'s 

Motion to Compel Concerning E-Mails is hereby set for 

December 17, 2003, at 10:00 a.m. 

at the West Palm Beach Courthouse, Room 1lB,205 N · ·e Hwy, WPB, FL. 

DONE AND ORDERED in West Palm B m Beach County, Florida this/U -

day of December, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de Ia Oficina 
Administrativa de Ia Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de Ios dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koOdinate ADA ya nan Biro Administratif Tribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de,(2) jou de le ou resevwa [ notis sa-a]; si ou bebe ou byen soud rele 
l-800�955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 

16div-004182



COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI- · 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file the copy 

of John Plotnick's September 9, 2003 deposition transcript. 
- \ ' '  . -

DONE AND ORDERED in West Palm Beach, each County, Florida this 
l.l:clay of December, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON PLAINTIFF'S ORE TENUS MOTION TO SHORTEN TIME 

THIS CA USE came before the Court December 17, 2003 on Plaintiff's ore ten us 

Motion to Shorten Time, with both counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Plaintiff's ore tenus Motion to Shorten Time is 

Granted. If Plaintiff serves a Request for Production seeking documents provided to or 

received from the SEC in connection with Administrative Proceeding 3-10957, Defendant 

shall serve its response to the Request within 15 days. 

DONE AND ORDERED in West Palm B ch, E m Beach County, Florida thisft1'--­
day of December, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC. 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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0001
 1           IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
             IN AND FOR PALM BEACH COUNTY, FLORIDA
 2                       CIVIL DIVISION
                  CASE NUMBER: 2003-CA 005045 AJ
 3
    COLEMAN (PARENT) HOLDINGS,INC.,
 4
               Plaintiffs,
 5
    vs.
 6
    MORGAN STANLEY & CO., INC.,
 7
               Defendant.
 8  ________________________________________/
 9
10
    PROCEEDINGS BEFORE THE HONORABLE ELIZABETH T. MAASS
11
12
13  APPEARANCES:
14       On behalf of the Plaintiff:
               SEARCY, DENNEY, SCAROLA,
15             BARNHART & SHIPLEY, P.A.
               2139 Palm Beach Lakes Blvd.
16             West Palm Beach, Florida  33409
               BY:  JACK SCAROLA, ESQUIRE
17
         On behalf of the Defendant:
18             CARLTON FIELDS
               222 Lakeview Avenue, Suite 1400
19             West Palm Beach, Florida  33401-6149
               BY:  JOSEPH IANNO, JR., ESQUIRE
20
21
22                       - - -
23
24  Wednesday, December 17, 2003
    PALM BEACH COUNTY COURTHOUSE
25  WEST PALM BEACH, FLORIDA
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0002
 1                  P R O C E E D I N G S
 2                         - - -
 3            THE COURT:  Good morning.  Have a seat.  I
 4       apologize for keeping you waiting.
 5            This is Coleman & Morgan and it's
 6       Plaintiffs' motion to compel concerning the
 7       E-mails.
 8            MR. SCAROLA:  It is, in fact, Plaintiff's
 9       amended motion to compel concerning E-mails.
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10            THE COURT:  I thought it was Plaintiff's
11       motion to compel.
12            MR. IANNO:  And I had the same confusion,
13       Your Honor, yesterday.  And Mr. Scarola and I
14       exchanged E-mails, I don't know if we spoke on
15       the phone, but we definitely exchanged
16       E-mails.  I believe that it was the original
17       motion.
18            THE COURT:  Yeah, I looked at my notice of
19       hearing.
20            MR. IANNO:  I have the transcript, Your
21       Honor.  Apparently -- and Mr. Scarola can
22       correct me -- it's the underlying motion, but
23       the relief that's being sought is an order
24       compelling us to produce the documents that
25       were submitted to the SCC and to produce a
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0003
 1       corporate representative.  It's not the actual
 2       production of the E-mails or testimony
 3       regarding the burden, expense of going through
 4       and restoring the E-mails from the magnetic
 5       tapes.  I believe that's what we're going to
 6       argue this morning.
 7            MR. SCAROLA:  If I could just have a
 8       moment to walk the Court through this, I think
 9       it will become apparent what it is we're doing
10       here.
11            THE COURT:  Sure.
12            MR. SCAROLA:  This is Plaintiffs' first
13       request for production.
14            THE COURT:  Okay.
15            MR. SCAROLA:  I would call the Court's
16       attention initially to the definition of terms,
17       paragraph 7; documents means E-mails or any
18       other electronic form of communication.
19            THE COURT:  Okay.
20            MR. SCAROLA:  If Your Honor will then turn
21       to Request No. 48, and you can read it faster
22       than I can read it to you.
23            THE COURT:  I'll see what it says.
24            Okay.
25            MR. SCAROLA:  Forty-nine, 50 and 51.
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0004
 1            THE COURT:  Okay.
 2            MR. SCAROLA:  All right.  I think there is
 3       little doubt, having read through the
 4       definition in those sections, that we are
 5       looking for all relevant E-mails concerning
 6       these issues.  And Your Honor will recall the
 7       presentations that were made to you last week
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 8       concerning the underlying allegations in this
 9       complaint, that clearly a very significant
10       issue in this claim for fraud against Morgan
11       Stanley is what Morgan Stanley knew and when
12       Morgan Stanley knew it.  We have a burden to
13       prove that there were knowingly false
14       misrepresentations that were made and that
15       Morgan Stanley was participating in aiding and
16       abetting conspiring with Sunbeam in its knowing
17       false misrepresentations.
18            So obviously a significant source of
19       information concerning what Morgan Stanley knew
20       would be Morgan Stanley's internal
21       communications regarding all issues relating to
22       Sunbeam.  And we filed a request to produce
23       which clearly encompasses that sort of document
24       reading electronic information.
25            What we received in response was a
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0005
 1       substantial production that contained very,
 2       very few E-mail communications.  And we also
 3       learned that Morgan Stanley had been sanctioned
 4       by the SCC for failing to comply with Federal
 5       regulations regarding the preservation,
 6       specifically, of E-mail communications.
 7            We noticed the deposition under Rule 1.310
 8       of a corporate representative -- and if Your
 9       Honor will take a look at paragraphs 2 and 3 of
10       the description of the information that we were
11       seeking -- we sought specifically, in paragraph
12       2, policies and procedures for maintaining and
13       preserving electronic or hard copy documents
14       and/or files of Morgan Stanley & Co.,
15       Incorporated and the location and/or procedure
16       for the collection of documents responsive to
17       Coleman (parents) previously served request for
18       production of documents.  So we wanted to get
19       behind the production to make a determination
20       as to what efforts were made to attempt to find
21       E-mails and what potential existed for the
22       recovery of E-mails.
23            We took the deposition of the corporate
24       representative.  And if Your Honor will take a
25       look at Exhibit B to the amended motion to
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0006
 1       compel -- do you have that handy?
 2            THE COURT:  I know I looked at it
 3       yesterday.  Whether I have it handy now, I
 4       don't know.
 5            MR. IANNO:  Let me provide the Court with
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20031217Hrg.txt[2/10/2017 3:46:09 AM]

 6       a copy of that.
 7            THE COURT:  This is the transcript or a
 8       portion of the transcript of the deposition?
 9            MR. SCAROLA:  Yes, Your Honor, we provided
10       you with portions of the copy of the transcript
11       of the deposition.  I don't have the exhibit
12       here.  I apologize for that.
13            THE COURT:  I know I read it.  126 or 127
14       something.
15            MR. SCAROLA:  Let me give you my copy.
16            Following the corporate representative's
17       deposition, we communicated in writing with
18       Morgan Stanley and specifically identified
19       deficiencies in the corporate representative's
20       ability to respond within those areas
21       designated in the notice of deposition and made
22       specific transcript references to where the
23       corporate representative acknowledged his
24       inability to provide information that was
25       clearly relevant and material.  We then filed
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0007
 1       our initial motion to compel.
 2            THE COURT:  That I do have.  Actually,
 3       that's what I had looked at, I guess, that had
 4       copies of the transcripts attached.
 5            MR. SCAROLA:  Well, then, Your Honor is
 6       aware that what we were seeking in that motion
 7       were three things.
 8            First, that Morgan Stanley be compelled to
 9       undertake a full investigation of the
10       information in its possession, including
11       magnetic tapes and hard drives for E-mail
12       messages responsive to Coleman (parent)
13       Holdings document request.
14            Now, once we request the documents, the
15       law imposes an obligation on them to conduct a
16       reasonable, thorough investigation within the
17       corporation to make the determination as to
18       what exists.  We're simply asking the Court, at
19       that point, to compel them to do that which is
20       inherent in the obligation to respond to the
21       request to produce.
22            The second request was to produce within
23       10 days any E-mails that are located, which
24       obviously they would be obliged to do under the
25       terms of the previously served request to
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0008
 1       produce.
 2            THE COURT:  Your initial response to the
 3       request to produce, did it say that there were
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 4       items within their possession, custody or
 5       control that weren't produced because the cost
 6       inherent in it?
 7            MR. SCAROLA:  That came in the very
 8       substantial response they filed to the motion
 9       to produce.
10            Now, at no time in this response did they
11       ever raise an issue that Coleman (parent) was
12       seeking to compel something that had not been
13       requested.  Their response asserted four
14       objections.  They said what we were asking in
15       our motion to compel -- and I didn't finish
16       with the third thing.
17            The third thing was to comply with their
18       obligation to produce a corporate
19       representative that had knowledge with regard
20       to these matters.  What they said was that the
21       tasks we were asking be performed were overly
22       burdensome, that it was harassing, that it was
23       unlikely to lead to the discovery of admissible
24       evidence because -- well, they'll have to
25       explain that to you because I really don't
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0009
 1       understand what their argument is in support of
 2       that contention.  But the fourth and final
 3       argument they made was that Morgan Stanley was
 4       somehow not entitled to this discovery because
 5       Morgan Stanley had unclean hands because Morgan
 6       Stanley, Sr. funded hadn't preserved all of its
 7       E-mails, so it was not right for
 8       Morgan Stanley -- excuse me -- that MAFCO, our
 9       parent corporation, had not preserved all of
10       its E-mails.
11            Well, I hope that we don't need to deal
12       with that issue, but I want to respond to it
13       very quickly.  And that is, there is a
14       difference between the obligations imposed
15       and --
16            THE COURT:  Let me stop you there.  To me,
17       that's -- and can you respond -- it's sort of a
18       red herring issue, because it's apples and
19       oranges.  If they had some sort of destruction
20       of evidence, we can address that separately
21       when it's properly framed by the pleadings and
22       talk about the appropriate sanctions.  But I
23       know what the appropriate sanction is, if I
24       don't look at the motion currently in front of
25       me and make a sanction going to that motion.
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0010
 1            MR. IANNO:  I didn't want to interrupt Mr.
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 2       Scarola, but I don't know if we're arguing the
 3       amended motion now or if we're back to the
 4       original motion.
 5            If we're back to the original, I have some
 6       problems with arguing that to the Court today.
 7            MR. SCAROLA:  We're not back to the
 8       original motion.  Your Honor needs to
 9       understand this background to understand the
10       relief that we're currently requesting.
11            THE COURT:  Do you have a copy of the
12       amended motion?  I thought we were doing the
13       original motion.  That's the one I have a copy
14       of.  Do you have an extra copy?
15            MR. IANNO:  I do.
16            THE COURT:  Thank you.  Let me -- I'm
17       trying to figure where we're going.  And I
18       apologize for interrupting your argument.
19            But realistically, are you seeking
20       anything today other than having a competent
21       corporate representative testify as to both
22       their retention policy and what efforts they
23       have made to locate this stuff and copies of
24       the documents they gave to the SCC?
25            MR. SCAROLA:  No.  That's all we are
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0011
 1       asking for.
 2            THE COURT:  That's all you want?
 3            MR. SCAROLA:  That's all we want.
 4            THE COURT:  So what you're saying is sort
 5       of twofold.  One is, produce the corporate rep
 6       like we originally asked who can answer all
 7       these questions and then we can figure out if
 8       your answers are taken in good faith.
 9            MR. SCAROLA:  That's precisely right.
10       They raised a burdensome objection and we're
11       entitled to explore that.  We're not obliged to
12       accept on its face their assertion without any
13       particulars whatsoever, if it's going to take a
14       lot of time and cost us a lot of money and it's
15       not going to lead to anything productive.  We
16       want sworn testimony that allows us to assess
17       those contentions.  If they are right, we may
18       abandon our efforts to get E-mails.  If they
19       are wrong, we have placed ourselves in a
20       position to come back before Your Honor on the
21       original motion to get them to do that which we
22       originally requested that they do.
23            THE COURT:  What did you want to say in
24       support of the contention that they should
25       produce the documents produced to the SCC?
                   PINNACLE REPORTING, INC.
                        (561) 820-9066

16div-004192



20031217Hrg.txt[2/10/2017 3:46:09 AM]

0012
 1       That's the other prong of what we're looking
 2       for today.
 3            MR. SCAROLA:  Yes, that's correct.
 4            The other prong of what we're looking at
 5       is production of the documents that were sent
 6       to the SCC.
 7            THE COURT:  First of all, can we agree you
 8       guys should produce somebody who's competent to
 9       testify to these matters?
10            MR. IANNO:  Under a proper 1.310 notice,
11       yes.  That's where we have our disagreement, is
12       the testimony that Mr. Scarola is asking for is
13       not contained with the original deposition
14       notice.
15            What we said is, let's both mutually
16       produce our corporate representatives on an
17       agreed upon list of topics for the expense, the
18       procedures for restoring back-up tapes.
19            THE COURT:  I'm looking at the notice of
20       taking deposition that was served August 22nd.
21            In items 2 and 3, is it your position you
22       produced somebody competent to testify to those
23       matters?
24            MR. IANNO:  Mr. Plotnick was produced on
25       September 9th.
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0013
 1            THE COURT:  Right.
 2            MR. IANNO:  And he had rendered 160 pages
 3       of deposition testimony on those three topics.
 4            Now, if the Court -- if Mr. Scarola says
 5       he didn't testify on the topics that were in
 6       this deposition notice that you're looking at,
 7       I think you have to look at all 160 pages to
 8       see that he did testify on the policies and
 9       procedures of document retention at Morgan
10       Stanley.
11            THE COURT:  I thought he said he didn't
12       know anything about pre 2000.
13            MR. IANNO:  You could, Your Honor, read
14       the 160 pages.  But I think that the solution
15       here on this is to have an agreed upon list of
16       topics that Mr. Scarola's client and our client
17       want mutual corporate representatives to
18       testify to here.  The point here is not the
19       retention policy, it's what it would take to
20       restore back-up tapes.
21            THE COURT:  It's sort of a little bit of
22       both I would imagine.
23            Let me ask you this:  I think the proposal
24       on the table, as I understand it, sort of mixes
25       these two things again and says, if you produce
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                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0014
 1       somebody to testify about your policy, we'll
 2       produce somebody to testify about our
 3       policies.
 4            Are you willing to accept that offer or
 5       not?
 6            MR. SCAROLA:  We have always been willing
 7       to produce a corporate representative to
 8       testify about our policies.  That was part of
 9       the stipulation that we entered on the record
10       before the Court.  We are still prepared to do
11       that, although there is no motion to require us
12       to do it.  We're willing to do that.  That's
13       discovery that they're entitled to.
14            The contention that we have failed to
15       identify specifically what it is we need is
16       just false.  If you look at the letter of
17       September 18, we could not have been more
18       specific about the deficiencies in Mr.
19       Plotnick's deposition.  We identify precisely
20       the information that we need and we identify
21       the page and line references where Mr. Plotnick
22       was unable to provide that information.  I
23       don't know what more we could do than that.
24       That is our specific list of everything that we
25       need from this defendant.
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0015
 1            THE COURT:  So I'm clear, are you saying
 2       you will accept their stipulation and we need
 3       to sit down right now and make a list of things
 4       this person is going to testify to --
 5            MR. IANNO:  Apparently so.
 6            THE COURT:  -- or are we going back to the
 7       motion?
 8            MR. IANNO:  I have the SCC filings.  There
 9       is a separate and totally distinct argument on
10       that.
11            THE COURT:  I understand that.  We're not
12       doing that now.  We'll do it today.  We're not
13       doing it at this moment.
14            I took your copy of the September 18
15       letter, right?
16            MR. SCAROLA:  Yes, Your Honor.  That is
17       attached as an exhibit to the amended --
18            MR. IANNO:  It's attached as Exhibit C to
19       the original motion.
20            MR. SCAROLA:  The original motion.  So you
21       do have a copy of it.
22            THE COURT:  I do have it someplace.
23            MR. SCAROLA:  There are numerous letters
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24       going back and forth between the parties.  I
25       don't have all the letters that were sent by
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0016
 1       Morgan Stanley.
 2            THE COURT:  No, I don't think that we're
 3       going to be able to use it as a prompt for what
 4       it is we want the person to be competent to
 5       testify to, right?
 6            MR. SCAROLA:  That's our list.
 7            THE COURT:  Okay.  He will be right back
 8       then.
 9            So, if we were going to make a global
10       stipulation, it will be, I assume, somebody
11       competent to testify as to the policies and
12       procedures for maintaining, preserving
13       electronic or photocopied documents and/or
14       files of the party, right, that would be Number
15       2?
16            MR. SCAROLA:  That's correct.
17            THE COURT:  Number 3 would be the location
18       and/or procedure, the collection of documents
19        -- here's your copy back.
20            MR. SCAROLA:  Thank you very much.
21            THE COURT:  You dictate to me the list,
22       what you want this person -- you think this
23       person should be competent to testify about.
24            MR. SCAROLA:  I think we could very easily
25       simply state that the defendants shall produce
                   PINNACLE REPORTING, INC.
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 1       a corporate representative --
 2            THE COURT:  Well, each party.
 3            MR. SCAROLA:  -- each party shall produce
 4       a corporate representative who can address all
 5       matters identified in the letter of September
 6       18, 2003, attached hereto.
 7            THE COURT:  But that's sort of one-sided.
 8            MR. SCAROLA:  I'm agreeing to make it
 9       reciprocal.
10            THE COURT:  So addressing the types of
11       issues addressed?
12            MR. IANNO:  That's why we wanted a new
13       notice that said, we want a corporate
14       representative to testify about A, B, C, D, so
15       we wouldn't have this disagreement, because we
16       believe we already complied with what's in the
17       September 18th letter.  We can get Mr. Clare on
18       the phone and he can address it.  I haven't had
19       the time to prepare and go through line by line
20       Mr. Plotnick's deposition testimony to address
21       this specific issue.  But the parties, three
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22       months ago, exchanged correspondence.  They
23       responded to these, and we said we have
24       prepared, is my understanding, and he was
25       adequately prepared.
                   PINNACLE REPORTING, INC.
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 1            My understanding is, the purpose of
 2       today's hearing was simply to tell -- bring a
 3       corporate representative to say this is what it
 4       would take to restore the E-mails to support
 5       our objection, not to whether or not we
 6       retained them, not whether or not the retention
 7       policies were, because that's what I thought
 8       Mr. Scarola was getting at.
 9            We believe Mr. Plotnick already testified
10       to the three areas here.  But if they want to
11       have a reciprocal witness that says it would
12       cost millions of dollars and months and months
13       of work to restore the magnetic tapes that are
14       available on back up --
15            MR. SCAROLA:  Your Honor, this is -- I'm
16       sorry.
17            MR. IANNO: -- we would produce somebody
18       like that the first two weeks of January.
19            MR. SCAROLA:  This is the language
20       included in the amended motion to compel:  To
21       provide within 15 days of the production that
22       we are requesting a corporate representative to
23       testify, pursuant to Florida Rules of Civil
24       Procedure 1.310, concerning Morgan Stanley's
25       E-mail retention policies, practices and
                   PINNACLE REPORTING, INC.
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 1       procedures and concerning Morgan Stanley's
 2       ability, including the procedures, time, labor
 3       and expense involved to retrieve E-mails.
 4            THE COURT:  Now, can you live with that?
 5            MR. IANNO:  The second phrase of it, yes,
 6       Your Honor, because we believe on the first
 7       phrase of it, the policies and procedures, Mr.
 8       Plotnick testified to that.
 9            THE COURT:  I can go back and look at it.
10       Maybe I'm thinking of something else.  I
11       thought he was vague about what it was about
12       from '99 to 2000.
13            MR. IANNO:  Well, there is a reason for
14       that.  I believe it was explained and it can be
15       explained further if necessary.  But the
16       deposition lasted 160 pages and the Court was
17       only provided with excerpts of it.  And I think
18       if the Court -- if the Court will indulge me
19       for a minute, Mr. Scarola said he didn't
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20       understand our relevance objection.  And the
21       Court may or may not recall Mr. Scarola's
22       motion to compel on Scott Paper documents, that
23       the Court ruled on anything pre, I believe,
24       2000 should be produced, but anything post 2000
25       should not be produced.
                   PINNACLE REPORTING, INC.
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 1            THE COURT:  Right.
 2            MR. IANNO:  The problem is, there is no
 3       E-mails that predate 2000.  That was the basis
 4       for the relevance objection.  And I believe
 5       somebody will testify to that on the second
 6       phrase of Mr. Scarola's wherefor clause
 7       concerning the ability, including the
 8       procedures, time and labor expenses involved to
 9       retrieve E-mails.  And that will explain that.
10       I think that's what he needs to do.
11            But the point that we've always made and
12       the point I made yesterday at the Uniform
13       Motion Calendar is, there is no deposition
14       notice that asked for that second phrase.
15       We're trying to agree that we will produce a
16       corporate representative on that second phrase
17       of the wherefor clause.  But to say motion to
18       compel --
19            THE COURT:  Let me stop you.  Give me an
20       example from the September 18th letter, for
21       instance, that you think requests information
22       that either Mr. Plotnick did provide, but was
23       not included in the ambient of the taking of
24       the deposition.
25            MR. IANNO:  I would love to, but I have to
                   PINNACLE REPORTING, INC.
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 1       be honest with the Court, in the 24 hours, I
 2       have not had a chance to go through Mr.
 3       Plotnick's deposition.  As this Court knows, I
 4       wasn't in the office yesterday afternoon.  We
 5       haven't had sufficient time to prepare a
 6       response to that.  But there are letters that I
 7       could have sent over to the Court that respond
 8       specifically to Mr. Scarola's September 18th
 9       letter.  That's a problem with having the
10       hearing today.  I did my best to get everything
11       together on this and I just couldn't get
12       everything together in the 24 hours to put in a
13       package to the Court to show how we responded
14       to Mr. -- I guess it's Jenner & Block's
15       September 18th letter.
16            MR. SCAROLA:  It really is unfair to
17       represent that they have had 24 hours to
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18       respond to these issues.  Your Honor is well
19       aware that these matters have been before the
20       Court now for a long time and there is no
21       reason to delay resolution of these issues
22       beyond today.  They've had this letter
23       identifying deficiencies since September 18.
24       And the second part of the letter --
25            THE COURT:  Let me ask you this --
                   PINNACLE REPORTING, INC.
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0022
 1            MR. SCAROLA:  Yes.
 2            THE COURT:  -- are you -- if we pick up
 3       the language from the wherefor clause of your
 4       motion, asking for somebody competent to
 5       testify concerning the E-mail retention
 6       policies and practices and the procedures to
 7       retrieve the E-mails and the costs, if they
 8       produce somebody other than Plotnick, are you
 9       happy?  Because obviously --
10            MR. SCAROLA:  I don't care who the person
11       is.  It's the information that we want.
12            THE COURT:  I don't know that there was an
13       obligation for him to go do some independent
14       investigation before he was deposed.
15            MR. SCAROLA:  Respectfully, Your Honor,
16       that's exactly what the law says.  When we
17       issue 30 -- a Rule 1.310 notice of deposition
18       of a corporate representative, they are
19       obliged -- the corporate representative is
20       obliged to educate himself with respect to the
21       knowledge that the corporation has.  We didn't
22       notice the deposition to Mr. Plotnick.
23            THE COURT:  I understand that.
24            MR. SCAROLA:  And, I'm sorry, I don't have
25       that case law at hand.
                   PINNACLE REPORTING, INC.
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 1            THE COURT:  I thought they had to produce
 2       the person most knowledgable on that topic.
 3            MR. SCAROLA:  I hope Mr. Ianno will agree
 4       to this without having to get into a legal
 5       argument.  The case law is very clear, that
 6       there is an obligation imposed upon the
 7       corporation to educate itself with respect to
 8       what knowledge exists within the corporation,
 9       so they are producing an individual who is
10       capable of speaking on behalf of the
11       corporation with regard to these topics to
12       disclose the full corporate knowledge on those
13       topics.  And if it takes 10 people to respond,
14       they're obliged to produce as many people as
15       necessary to address those topics on the
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16       corporation's behalf.  That's the whole purpose
17       of that rule.  And it is very clear from case
18       law with respect to that rule, that there is an
19       obligation to conduct a good faith
20       investigation in advance in order to be able to
21       respond on behalf of the corporation.
22            THE COURT:  Okay.  Do you agree with that
23       statement?
24            MR. IANNO:  Briefly, Your Honor.  This
25       wasn't my motion to argue.  This was Mr.
                   PINNACLE REPORTING, INC.
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0024
 1       Clair's motion.  I'm not fully aware of all of
 2       the facts.  I'm not prepared -- I'm not
 3       prepared.  Mr. Clare was home with a 104 fever
 4       yesterday.
 5            With respect to the 301(b)6 notice, my
 6       interpretation and understanding of the rule is
 7       very consistent with Mr. Scarola's.  It's not
 8       the person most knowledgable.  It's the
 9       corporation has an obligation to produce a
10       representative to testify on these areas and
11       the noticing party takes it at their risk if
12       their areas are not specific and they're vague,
13       like they are in this case.  It's subject to
14       interpretation, policies and procedures.
15            We produced a corporate representative
16       that testified as to what Morgan Stanley's
17       policies and procedures were with respect to
18       retention.  He was educated.
19            THE COURT:  That's where we were then.
20       What you're now telling me is that we're not
21       going to reach an agreement on this point.
22            MR. SCAROLA:  I'm prepared to stipulate --
23            THE COURT:  You want a stipulation that
24       they both have to produce somebody knowledgable
25       about their E-mail retention policy and
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 1       somebody knowledgable about the cost retrieving
 2       the E-mails?  You're not willing to do the
 3       former?
 4            MR. IANNO:  We're willing to produce
 5       someone to support our cost and burdensome
 6       objection on the first two weeks of January,
 7       Your Honor.
 8            THE COURT:  You're not willing to do the
 9       former?
10            MR. IANNO:  We believe --
11            THE COURT:  That's not my question.  We're
12       not going to get this done in the time we
13       have.  We're back to arguing the motion.
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14            What did you want to say in support?
15            MR. SCAROLA:  Are we doing it in two parts
16       still?
17            THE COURT:  I think we're still on two
18       parts.  I think I have your argument on part
19       one.  Let them respond and we'll come back to
20       the SCC argument.
21            MR. SCAROLA:  I'm happy to do that.
22            THE COURT:  What did you want to say?
23            MR. IANNO:  I'm not sure I can add
24       anything else.
25            THE COURT:  Do you have a copy of
                   PINNACLE REPORTING, INC.
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 1       Plotnick's deposition for me?
 2            MR. IANNO:  I do.  This is the entire
 3       deposition, together with exhibits.
 4            THE COURT:  Thank you.
 5            So it's your position that all --
 6            MR. IANNO:  That what is sought -- it's my
 7       understanding what was sought here and what the
 8       discussion has been since the Uniform Motion
 9       Calendar about three weeks ago has been,
10       produce someone to testify as to the costs and
11       the expense and the time and the burden that
12       will be involved in going through the thousands
13       of magnetic back-up tapes that Morgan Stanley
14       has for a certain time period that exists, and
15       we are willing to produce that person.
16            We believe we have produced the corporate
17       representative that was appropriately
18       identified in the corporate representative
19       deposition topics 1 through 3 of the 310(b)6
20       deposition notice.
21            As I explained to the Court, I did my best
22       to get fully up to speed on this issue.
23       Unfortunately, I did not have the time to go
24       through Mr. Plotnick's entire deposition last
25       night.  I downloaded it to go through that.  I
                   PINNACLE REPORTING, INC.
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 1       could send over to the Court this afternoon our
 2       response letters that go through in detail what
 3       Mr. Plotnick testified to, but it was my
 4       understanding what we were going to argue today
 5       was simply whether or not we would produce the
 6       corporate representative on the E-mail burden.
 7            And the other thing, Your Honor, is, Mr.
 8       Scarola's client waited three months, the
 9       September 18 letter, before they brought this
10       to the Court's attention and we had to wait
11       months for our motion to dismiss hearing.  If
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12       we could have some additional time, I'm sure
13       Mr. Clare will be fully prepared to address
14       each and every one of the questions the Court
15       has requested of Mr. Plotnick's deposition that
16       I'm not able to do.
17            THE COURT:  Okay.  Let's do the SCC
18       documents.
19            MR. SCAROLA:  Thank you.
20            I have called the Court's attention to the
21       broad scope of our request to produce, the
22       specific paragraphs in that prior request that
23       impose a burden to produce all communications
24       regarding E-mails, as well as all E-mails,
25       specifically communications with the SCC are
                   PINNACLE REPORTING, INC.
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0028
 1       referenced.  And the only objection that we
 2       have had to the production of the SCC documents
 3       has been that an order may be entered in
 4       response to somebody's motion in a New York
 5       court that might preclude the disclosure of
 6       these documents at sometime in the future.
 7            Our efforts to determine who filed the
 8       motion, what the motion is seeking to do, have
 9       been ignored.  They don't chose to tell us.
10       And the potential for some court sometime in
11       the future to restrict the Defendant's ability
12       to make disclosure sometime in the future ought
13       not in any way to impact upon this Court's
14       ordering production of that which has been
15       requested in the past.
16            So as we stand right now, there is no
17       assertion of any inability to produce documents
18       that have been requested.  And, again, all we
19       are seeking is predicate information to
20       determine the validity of the objections that
21       have been raised.
22            THE COURT:  Do you have a copy of what
23       their response was on this issue?
24            MR. SCAROLA:  The only response on this
25       issue has been the response that was filed to
                   PINNACLE REPORTING, INC.
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 1       our original motion to compel, which alleges
 2       that this is burdensome, harassing and not
 3       likely to lead to the discovery of admissible
 4       evidence.
 5            THE COURT:  So how do you --
 6            MR. SCAROLA:  The argument about the New
 7       York --
 8            THE COURT:  Right.
 9            MR. SCAROLA:  -- the New York court,
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10       that's argument that was made before Your Honor
11       in open court.  That's never been reduced to
12       writing.  No, that's simply the verbal
13       representations made to Your Honor in response
14       to -- in the context of our motion to enforce
15       the in-court stipulation.  You remember --
16            THE COURT:  Right.
17            MR. SCAROLA:  -- that's a piece I left out
18       in the middle.  But in the middle of all of
19       this, we thought we had an agreement.  We
20       obviously, in the Court's opinion, didn't have
21       an agreement.
22            But during the course of those arguments,
23       they told Your Honor, we don't want you to
24       order us to do this yet because a New York
25       court may sometime enter a response to some
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0030
 1       motion, which they couldn't tell us anything
 2       about and refuse to tell us anything about.
 3            THE COURT:  So I'm clear, what we're
 4       talking about doesn't have anything to do with
 5       E-mail retention policies or anything else?
 6            MR. SCAROLA:  No.  It specifically relates
 7       to E-mail retention policies.
 8            THE COURT:  The action before the SCC on
 9       that point, we're not talking about trying to
10       discover E-mails, we're trying to get hard
11       copies, presumably, of documents provided to
12       the SCC?
13            MR. SCAROLA:  Regarding E-mail retention
14       policies and E-mail destruction, so that we can
15       find out what is in fact available and how
16       readily available it is or is not, at least
17       according to what they told the SCC, correct.
18            THE COURT:  And where in any response --
19       how did Morgan Stanley place the Plaintiff on
20       notice that these documents were retained and
21       not produced?
22            MR. IANNO:  Well, that's the heart of this
23       matter, Your Honor.  It's not that they were
24       not produced, it's that they were not
25       responsive.  They were only offered to the
                   PINNACLE REPORTING, INC.
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 1       Plaintiff as a possible resolution to the
 2       motion to compel.
 3            I can walk the Court through why this
 4       document is not responsive.
 5            THE COURT:  You're telling me it's not
 6       included in the Plaintiffs' first request for
 7       production?
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 8            MR. SCAROLA:  Absolutely not.
 9            THE COURT:  Tell me why not.
10            MR. SCAROLA:  This is a document that was
11       produced by attorneys.
12            THE COURT:  Is it a single document?
13            MR. IANNO:  Yes, produced in response to
14       the SCC by attorneys.  It is not a Morgan
15       Stanley policy.  It is not a Morgan Stanley
16       procedure.  It is more akin to a pleading that
17       was produced -- and this is the key point, Your
18       Honor, that Mr. Scarola omitted from his
19       argument -- that it is produced in a separate
20       IPO allocation proceeding.  It has absolutely
21       nothing to do with Sunbeam.  It has absolutely
22       nothing to do with the facts of this case.  And
23       if the Court looks at Definition No. 12 in the
24       first request for production, they went through
25       great pains to define terms.  SCC
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 1       administrative proceeding means, in the matter
 2       of Sunbeam Corp, and it lists the proceeding
 3       number, and in the matter of David C. Fannin,
 4       F-A-N-N-I-N, and it lists an administrative
 5       proceeding.  This document was not submitted in
 6       connection with either of those proceedings.
 7       It was not submitted in connection with
 8       arbitration concerning Mr. Dunlop or in
 9       connection with any of the litigations, which
10       are all defined terms in this request for
11       production.
12            If the Court goes through Request No. 48
13       through 51, which are the only ones Mr. Scarola
14       identified, all of the documents requested
15       there are limited to those three definitions.
16       This document --
17            THE COURT:  Tell me again what proceeding
18       it was produced, the SCC in connection with?
19            MR. IANNO:  It's called an IPO allocation
20       proceeding, which involved numerous securities
21       firms, investment bankers, Your Honor.  It had
22       nothing to do with Sunbeam.
23            And the reason -- the only reason that Mr.
24       Scarola knows about it, is because it was
25       widely reported.  And in an effort to resolve
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 1       the motion to compel originally, the one that
 2       we had the failed stipulation on, we offered to
 3       produce it if we could.  That's the only reason
 4       the New York court comes into play.
 5            The procedure that's being utilized today
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 6       on the motion to compel is improper, because
 7       this document was never requested.  If the
 8       Plaintiff wants these documents, they can file
 9       a request for production.  We will respond to
10       it in due course.  We can argue about whether
11       or not it's admissible.
12            THE COURT:  So they just need to do, what
13       you're telling me, a request using this
14       administrative proceeding number?
15            MR. IANNO:  Not this --
16            THE COURT:  Well, the 3-10597.  That's the
17       one where they did the order dealing with
18       retention?
19            MR. IANNO:  I don't have the number in
20       front of me.
21            MR. SCAROLA:  It is attached as an
22       exhibit.
23            THE COURT:  Right.
24            So you're saying they amend their --
25            MR. IANNO:  Well, they need to do a
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 1       request before they do a motion to compel.
 2            THE COURT:  No, I understand.
 3            What's the response to that argument, that
 4       this is in a separate proceeding and it's just
 5       within the ambit of this request?
 6            MR. SCAROLA:  Well, it isn't within the
 7       ambit of the defined SCC proceeding.
 8            The requests include paragraph 50, all
 9       documents you have provided to the SCC, the
10       Attorney General of New York, or any other
11       governmental or regulatory body concerning
12       Sunbeam.
13            THE COURT:  They say this doesn't concern
14       Sunbeam.
15            MR. SCAROLA:  It does concern Sunbeam,
16       from the perspective it concerns all of their
17       E-mail communications, Sunbeam and others.
18            THE COURT:  That's a nice argument.
19       Assume I'm not going to accept that one.
20            MR. SCAROLA:  If you're not going to
21       accept that argument and the sole objection
22       that they are making is that this has not been
23       specifically requested, I go back to my office,
24       I file that request.
25            What I don't want to happen is, what we
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 1       get are objections that bring us right back to
 2       this same point all over again.  If what
 3       they're saying is they are willing to produce
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 4       it as specifically requested, that's fine.
 5       We'll specifically request it.  But we ought
 6       not -- we ought not to play the game for the
 7       first time in this hearing, raising the
 8       objection that this was not specifically
 9       requested because that objection has never
10       previously been raised, to raise that objection
11       now, to have us make this specific request and
12       then to file some sort of new objections to the
13       production after we spent as much time as we
14       have trying to reach this point.
15            THE COURT:  I understand your concern.  I
16       also understand, if it wasn't originally
17       requested, they didn't have an obligation to
18       file objection to something that wasn't
19       requested.
20            My hope is that you go back and request
21       it.  You will have either it will be produced
22       or have something that frames the legal issues
23       presumably along the lines we discussed.  At
24       least I will need less education next time to
25       get to the point that we're at now.
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 1            MR. SCAROLA:  Will the Court entertain an
 2       Ore Tenus motion to require a response to that
 3       request to produce within 10 days?
 4            MR. IANNO:  Ten days is over the
 5       Holidays.  I will do a shortened time.
 6       Probably right after the first of the year.
 7            THE COURT:  Can you do?
 8            MR. IANNO:  January 5th.
 9            THE COURT:  It's a Monday.
10            MR. SCAROLA:  I think it's a Friday.
11            THE COURT:  I think January 5th is a
12       Monday.
13            MR. SCAROLA:  It's difficult for me to
14       imagine, with this issue having been discussed
15       as much as it's been discussed, if there is an
16       objection to be raised.  I'm not talking about
17       producing the documents within that period of
18       time.  But if there is an objection to be
19       raised, let's get it on the table, get it on
20       the table now.  Ten days should be more than
21       adequate time.  I would think that 48 hours is
22       enough time.  So I would request, I persist in
23       my request that a 10-day time limit be set.
24            MR. IANNO:  Can we have the Socii (ph)
25       Rule in affect, Your Honor?  Whenever we need
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 1       something quickly, we can't get it; whenever
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 2       the Plaintiff wants something quickly, they get
 3       it.
 4            I'd love to, but this is December 17;
 5       Christmas is in a week, the New Year holiday.
 6       Mr. Scarola's office is closed for a week.  I
 7       mean, I'm willing to do it in a shorter time,
 8       maybe even earlier than that.  I hate to be
 9       burdened.  If the Court wants, the 2nd is a
10       Friday.
11            THE COURT:  I'll tell you what, I'll do it
12       15 days.  I'm not sure the request --
13            MR. SCAROLA:  Fifteen days from the filing
14       of the request?
15            THE COURT:  Fifteen days from service of
16       the request, including five days in the mail.
17            MR. SCAROLA:  It will be faxed today.
18            MR. IANNO:  Just on side, the parties have
19       an agreement that all service is either by fax,
20       E-mail and Federal Express.  We're trying to
21       get everybody -- because of the lawyers
22       involved, we're trying to serve everybody by
23       E-mails or fax and everything goes by Federal
24       Express.
25            THE COURT:  I appreciate that.  What I'm
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 1       looking for real quick, I need to get an order
 2       on this.  Obviously I lost it.  Was the number
 3       for the proceedings we are talking about.
 4       Obviously we were only talking about shortening
 5       the time to respond to the request to produce.
 6       My documents deal with that proceeding.
 7            MR. IANNO:  I believe it's addressed as
 8       Exhibit B, Your Honor.  I think this is -- I
 9       want to say that it's this one.
10            MR. SCAROLA:  Administrative proceeding
11       File No. 3-10597.
12            THE COURT:  Seeking documents provided to
13       the SCC.
14            MR. SCAROLA:  And received from the SCC in
15       connection with that matter.
16            THE COURT:  Okay.  I'll take the first one
17       under advisement and you will get an order.
18            MR. IANNO:  Thank you, Your Honor.
19            MR. SCAROLA:  Thank you.  And we are
20       closed next week.  Merry Christmas, Your
21       Honor.
22            MR. IANNO:  Your Honor, just, if that's
23       the wrong proceeding number, I'd be happy to
24       advise the Court.  I'll just call your JA.  I
25       assume it's the right one.  I want to make
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 1       sure.  I'll check and make sure.  I don't want
 2       the Plaintiff to request the wrong documents
 3       either.
 4            THE COURT:  Advise us in writing.  Let Mr.
 5       Scarola know.
 6            MR. IANNO:  I will.
 7            THE COURT:  I assume, Mr. Scarola, if we
 8       get something from Mr. Ianno saying that's the
 9       wrong number, we can put in the right number?
10            MR. SCAROLA:  Yeah.  I don't know how it
11       could be the wrong number when that's the
12       proceeding in which they were fined over a
13       million dollars.
14            If Mr. Ianno informs you of a different
15       number, I assume he will be doing so in good
16       faith, Your Honor can substitute that different
17       number.  If it turns out there is a problem,
18       we'll be back to see you.
19            THE COURT:  He's done it at his own peril,
20       so I have no doubt he would not intentionally
21       advise the Court.
22            MR. IANNO:  If you don't hear from me,
23       that is the number.
24            THE COURT:  I appreciate that.
25            (At 10:45 a.m. the hearing was adjourned.)
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 1                   C E R T I F I C A T E
 2                          - - -
 3
 4  STATE OF FLORIDA
 5  COUNTY OF PALM BEACH
 6
 7             I, PATRICIA A. LANOSA, Registered
 8  Professional Reporter, do hereby certify that I was
 9  authorized to and did stenographically report the
10  foregoing proceedings and that the transcript is a
11  true and correct transcription of my stenotype notes
12  of the proceedings.
13
14            Dated this 17th day of December, 2003.
15
16                  _________________________________
17                  PATRICIA A. LANOSA
18                  Registered Professional Reporter
19
20
21  The foregoing certification of this transcript does
22  not apply to any reproduction of the same by any
23  means unless under the direct control and/or
24  direction of the certifying reporter.
25
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 1                  P R O C E E D I N G S
 2                         - - -
 3            THE COURT:  Good morning.  Have a seat.  I
 4       apologize for keeping you waiting.
 5            This is Coleman & Morgan and it's
 6       Plaintiffs' motion to compel concerning the
 7       E-mails.
 8            MR. SCAROLA:  It is, in fact, Plaintiff's
 9       amended motion to compel concerning E-mails.
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10            THE COURT:  I thought it was Plaintiff's
11       motion to compel.
12            MR. IANNO:  And I had the same confusion,
13       Your Honor, yesterday.  And Mr. Scarola and I
14       exchanged E-mails, I don't know if we spoke on
15       the phone, but we definitely exchanged
16       E-mails.  I believe that it was the original
17       motion.
18            THE COURT:  Yeah, I looked at my notice of
19       hearing.
20            MR. IANNO:  I have the transcript, Your
21       Honor.  Apparently -- and Mr. Scarola can
22       correct me -- it's the underlying motion, but
23       the relief that's being sought is an order
24       compelling us to produce the documents that
25       were submitted to the SCC and to produce a
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 1       corporate representative.  It's not the actual
 2       production of the E-mails or testimony
 3       regarding the burden, expense of going through
 4       and restoring the E-mails from the magnetic
 5       tapes.  I believe that's what we're going to
 6       argue this morning.
 7            MR. SCAROLA:  If I could just have a
 8       moment to walk the Court through this, I think
 9       it will become apparent what it is we're doing
10       here.
11            THE COURT:  Sure.
12            MR. SCAROLA:  This is Plaintiffs' first
13       request for production.
14            THE COURT:  Okay.
15            MR. SCAROLA:  I would call the Court's
16       attention initially to the definition of terms,
17       paragraph 7; documents means E-mails or any
18       other electronic form of communication.
19            THE COURT:  Okay.
20            MR. SCAROLA:  If Your Honor will then turn
21       to Request No. 48, and you can read it faster
22       than I can read it to you.
23            THE COURT:  I'll see what it says.
24            Okay.
25            MR. SCAROLA:  Forty-nine, 50 and 51.
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 1            THE COURT:  Okay.
 2            MR. SCAROLA:  All right.  I think there is
 3       little doubt, having read through the
 4       definition in those sections, that we are
 5       looking for all relevant E-mails concerning
 6       these issues.  And Your Honor will recall the
 7       presentations that were made to you last week
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 8       concerning the underlying allegations in this
 9       complaint, that clearly a very significant
10       issue in this claim for fraud against Morgan
11       Stanley is what Morgan Stanley knew and when
12       Morgan Stanley knew it.  We have a burden to
13       prove that there were knowingly false
14       misrepresentations that were made and that
15       Morgan Stanley was participating in aiding and
16       abetting conspiring with Sunbeam in its knowing
17       false misrepresentations.
18            So obviously a significant source of
19       information concerning what Morgan Stanley knew
20       would be Morgan Stanley's internal
21       communications regarding all issues relating to
22       Sunbeam.  And we filed a request to produce
23       which clearly encompasses that sort of document
24       reading electronic information.
25            What we received in response was a
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 1       substantial production that contained very,
 2       very few E-mail communications.  And we also
 3       learned that Morgan Stanley had been sanctioned
 4       by the SCC for failing to comply with Federal
 5       regulations regarding the preservation,
 6       specifically, of E-mail communications.
 7            We noticed the deposition under Rule 1.310
 8       of a corporate representative -- and if Your
 9       Honor will take a look at paragraphs 2 and 3 of
10       the description of the information that we were
11       seeking -- we sought specifically, in paragraph
12       2, policies and procedures for maintaining and
13       preserving electronic or hard copy documents
14       and/or files of Morgan Stanley & Co.,
15       Incorporated and the location and/or procedure
16       for the collection of documents responsive to
17       Coleman (parents) previously served request for
18       production of documents.  So we wanted to get
19       behind the production to make a determination
20       as to what efforts were made to attempt to find
21       E-mails and what potential existed for the
22       recovery of E-mails.
23            We took the deposition of the corporate
24       representative.  And if Your Honor will take a
25       look at Exhibit B to the amended motion to
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 1       compel -- do you have that handy?
 2            THE COURT:  I know I looked at it
 3       yesterday.  Whether I have it handy now, I
 4       don't know.
 5            MR. IANNO:  Let me provide the Court with
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 6       a copy of that.
 7            THE COURT:  This is the transcript or a
 8       portion of the transcript of the deposition?
 9            MR. SCAROLA:  Yes, Your Honor, we provided
10       you with portions of the copy of the transcript
11       of the deposition.  I don't have the exhibit
12       here.  I apologize for that.
13            THE COURT:  I know I read it.  126 or 127
14       something.
15            MR. SCAROLA:  Let me give you my copy.
16            Following the corporate representative's
17       deposition, we communicated in writing with
18       Morgan Stanley and specifically identified
19       deficiencies in the corporate representative's
20       ability to respond within those areas
21       designated in the notice of deposition and made
22       specific transcript references to where the
23       corporate representative acknowledged his
24       inability to provide information that was
25       clearly relevant and material.  We then filed
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 1       our initial motion to compel.
 2            THE COURT:  That I do have.  Actually,
 3       that's what I had looked at, I guess, that had
 4       copies of the transcripts attached.
 5            MR. SCAROLA:  Well, then, Your Honor is
 6       aware that what we were seeking in that motion
 7       were three things.
 8            First, that Morgan Stanley be compelled to
 9       undertake a full investigation of the
10       information in its possession, including
11       magnetic tapes and hard drives for E-mail
12       messages responsive to Coleman (parent)
13       Holdings document request.
14            Now, once we request the documents, the
15       law imposes an obligation on them to conduct a
16       reasonable, thorough investigation within the
17       corporation to make the determination as to
18       what exists.  We're simply asking the Court, at
19       that point, to compel them to do that which is
20       inherent in the obligation to respond to the
21       request to produce.
22            The second request was to produce within
23       10 days any E-mails that are located, which
24       obviously they would be obliged to do under the
25       terms of the previously served request to
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 1       produce.
 2            THE COURT:  Your initial response to the
 3       request to produce, did it say that there were
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 4       items within their possession, custody or
 5       control that weren't produced because the cost
 6       inherent in it?
 7            MR. SCAROLA:  That came in the very
 8       substantial response they filed to the motion
 9       to produce.
10            Now, at no time in this response did they
11       ever raise an issue that Coleman (parent) was
12       seeking to compel something that had not been
13       requested.  Their response asserted four
14       objections.  They said what we were asking in
15       our motion to compel -- and I didn't finish
16       with the third thing.
17            The third thing was to comply with their
18       obligation to produce a corporate
19       representative that had knowledge with regard
20       to these matters.  What they said was that the
21       tasks we were asking be performed were overly
22       burdensome, that it was harassing, that it was
23       unlikely to lead to the discovery of admissible
24       evidence because -- well, they'll have to
25       explain that to you because I really don't
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 1       understand what their argument is in support of
 2       that contention.  But the fourth and final
 3       argument they made was that Morgan Stanley was
 4       somehow not entitled to this discovery because
 5       Morgan Stanley had unclean hands because Morgan
 6       Stanley, Sr. funded hadn't preserved all of its
 7       E-mails, so it was not right for
 8       Morgan Stanley -- excuse me -- that MAFCO, our
 9       parent corporation, had not preserved all of
10       its E-mails.
11            Well, I hope that we don't need to deal
12       with that issue, but I want to respond to it
13       very quickly.  And that is, there is a
14       difference between the obligations imposed
15       and --
16            THE COURT:  Let me stop you there.  To me,
17       that's -- and can you respond -- it's sort of a
18       red herring issue, because it's apples and
19       oranges.  If they had some sort of destruction
20       of evidence, we can address that separately
21       when it's properly framed by the pleadings and
22       talk about the appropriate sanctions.  But I
23       know what the appropriate sanction is, if I
24       don't look at the motion currently in front of
25       me and make a sanction going to that motion.
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 1            MR. IANNO:  I didn't want to interrupt Mr.
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 2       Scarola, but I don't know if we're arguing the
 3       amended motion now or if we're back to the
 4       original motion.
 5            If we're back to the original, I have some
 6       problems with arguing that to the Court today.
 7            MR. SCAROLA:  We're not back to the
 8       original motion.  Your Honor needs to
 9       understand this background to understand the
10       relief that we're currently requesting.
11            THE COURT:  Do you have a copy of the
12       amended motion?  I thought we were doing the
13       original motion.  That's the one I have a copy
14       of.  Do you have an extra copy?
15            MR. IANNO:  I do.
16            THE COURT:  Thank you.  Let me -- I'm
17       trying to figure where we're going.  And I
18       apologize for interrupting your argument.
19            But realistically, are you seeking
20       anything today other than having a competent
21       corporate representative testify as to both
22       their retention policy and what efforts they
23       have made to locate this stuff and copies of
24       the documents they gave to the SCC?
25            MR. SCAROLA:  No.  That's all we are
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 1       asking for.
 2            THE COURT:  That's all you want?
 3            MR. SCAROLA:  That's all we want.
 4            THE COURT:  So what you're saying is sort
 5       of twofold.  One is, produce the corporate rep
 6       like we originally asked who can answer all
 7       these questions and then we can figure out if
 8       your answers are taken in good faith.
 9            MR. SCAROLA:  That's precisely right.
10       They raised a burdensome objection and we're
11       entitled to explore that.  We're not obliged to
12       accept on its face their assertion without any
13       particulars whatsoever, if it's going to take a
14       lot of time and cost us a lot of money and it's
15       not going to lead to anything productive.  We
16       want sworn testimony that allows us to assess
17       those contentions.  If they are right, we may
18       abandon our efforts to get E-mails.  If they
19       are wrong, we have placed ourselves in a
20       position to come back before Your Honor on the
21       original motion to get them to do that which we
22       originally requested that they do.
23            THE COURT:  What did you want to say in
24       support of the contention that they should
25       produce the documents produced to the SCC?
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 1       That's the other prong of what we're looking
 2       for today.
 3            MR. SCAROLA:  Yes, that's correct.
 4            The other prong of what we're looking at
 5       is production of the documents that were sent
 6       to the SCC.
 7            THE COURT:  First of all, can we agree you
 8       guys should produce somebody who's competent to
 9       testify to these matters?
10            MR. IANNO:  Under a proper 1.310 notice,
11       yes.  That's where we have our disagreement, is
12       the testimony that Mr. Scarola is asking for is
13       not contained with the original deposition
14       notice.
15            What we said is, let's both mutually
16       produce our corporate representatives on an
17       agreed upon list of topics for the expense, the
18       procedures for restoring back-up tapes.
19            THE COURT:  I'm looking at the notice of
20       taking deposition that was served August 22nd.
21            In items 2 and 3, is it your position you
22       produced somebody competent to testify to those
23       matters?
24            MR. IANNO:  Mr. Plotnick was produced on
25       September 9th.
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 1            THE COURT:  Right.
 2            MR. IANNO:  And he had rendered 160 pages
 3       of deposition testimony on those three topics.
 4            Now, if the Court -- if Mr. Scarola says
 5       he didn't testify on the topics that were in
 6       this deposition notice that you're looking at,
 7       I think you have to look at all 160 pages to
 8       see that he did testify on the policies and
 9       procedures of document retention at Morgan
10       Stanley.
11            THE COURT:  I thought he said he didn't
12       know anything about pre 2000.
13            MR. IANNO:  You could, Your Honor, read
14       the 160 pages.  But I think that the solution
15       here on this is to have an agreed upon list of
16       topics that Mr. Scarola's client and our client
17       want mutual corporate representatives to
18       testify to here.  The point here is not the
19       retention policy, it's what it would take to
20       restore back-up tapes.
21            THE COURT:  It's sort of a little bit of
22       both I would imagine.
23            Let me ask you this:  I think the proposal
24       on the table, as I understand it, sort of mixes
25       these two things again and says, if you produce
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 1       somebody to testify about your policy, we'll
 2       produce somebody to testify about our
 3       policies.
 4            Are you willing to accept that offer or
 5       not?
 6            MR. SCAROLA:  We have always been willing
 7       to produce a corporate representative to
 8       testify about our policies.  That was part of
 9       the stipulation that we entered on the record
10       before the Court.  We are still prepared to do
11       that, although there is no motion to require us
12       to do it.  We're willing to do that.  That's
13       discovery that they're entitled to.
14            The contention that we have failed to
15       identify specifically what it is we need is
16       just false.  If you look at the letter of
17       September 18, we could not have been more
18       specific about the deficiencies in Mr.
19       Plotnick's deposition.  We identify precisely
20       the information that we need and we identify
21       the page and line references where Mr. Plotnick
22       was unable to provide that information.  I
23       don't know what more we could do than that.
24       That is our specific list of everything that we
25       need from this defendant.
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 1            THE COURT:  So I'm clear, are you saying
 2       you will accept their stipulation and we need
 3       to sit down right now and make a list of things
 4       this person is going to testify to --
 5            MR. IANNO:  Apparently so.
 6            THE COURT:  -- or are we going back to the
 7       motion?
 8            MR. IANNO:  I have the SCC filings.  There
 9       is a separate and totally distinct argument on
10       that.
11            THE COURT:  I understand that.  We're not
12       doing that now.  We'll do it today.  We're not
13       doing it at this moment.
14            I took your copy of the September 18
15       letter, right?
16            MR. SCAROLA:  Yes, Your Honor.  That is
17       attached as an exhibit to the amended --
18            MR. IANNO:  It's attached as Exhibit C to
19       the original motion.
20            MR. SCAROLA:  The original motion.  So you
21       do have a copy of it.
22            THE COURT:  I do have it someplace.
23            MR. SCAROLA:  There are numerous letters
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24       going back and forth between the parties.  I
25       don't have all the letters that were sent by
                   PINNACLE REPORTING, INC.
                        (561) 820-9066
0016
 1       Morgan Stanley.
 2            THE COURT:  No, I don't think that we're
 3       going to be able to use it as a prompt for what
 4       it is we want the person to be competent to
 5       testify to, right?
 6            MR. SCAROLA:  That's our list.
 7            THE COURT:  Okay.  He will be right back
 8       then.
 9            So, if we were going to make a global
10       stipulation, it will be, I assume, somebody
11       competent to testify as to the policies and
12       procedures for maintaining, preserving
13       electronic or photocopied documents and/or
14       files of the party, right, that would be Number
15       2?
16            MR. SCAROLA:  That's correct.
17            THE COURT:  Number 3 would be the location
18       and/or procedure, the collection of documents
19        -- here's your copy back.
20            MR. SCAROLA:  Thank you very much.
21            THE COURT:  You dictate to me the list,
22       what you want this person -- you think this
23       person should be competent to testify about.
24            MR. SCAROLA:  I think we could very easily
25       simply state that the defendants shall produce
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 1       a corporate representative --
 2            THE COURT:  Well, each party.
 3            MR. SCAROLA:  -- each party shall produce
 4       a corporate representative who can address all
 5       matters identified in the letter of September
 6       18, 2003, attached hereto.
 7            THE COURT:  But that's sort of one-sided.
 8            MR. SCAROLA:  I'm agreeing to make it
 9       reciprocal.
10            THE COURT:  So addressing the types of
11       issues addressed?
12            MR. IANNO:  That's why we wanted a new
13       notice that said, we want a corporate
14       representative to testify about A, B, C, D, so
15       we wouldn't have this disagreement, because we
16       believe we already complied with what's in the
17       September 18th letter.  We can get Mr. Clare on
18       the phone and he can address it.  I haven't had
19       the time to prepare and go through line by line
20       Mr. Plotnick's deposition testimony to address
21       this specific issue.  But the parties, three
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22       months ago, exchanged correspondence.  They
23       responded to these, and we said we have
24       prepared, is my understanding, and he was
25       adequately prepared.
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 1            My understanding is, the purpose of
 2       today's hearing was simply to tell -- bring a
 3       corporate representative to say this is what it
 4       would take to restore the E-mails to support
 5       our objection, not to whether or not we
 6       retained them, not whether or not the retention
 7       policies were, because that's what I thought
 8       Mr. Scarola was getting at.
 9            We believe Mr. Plotnick already testified
10       to the three areas here.  But if they want to
11       have a reciprocal witness that says it would
12       cost millions of dollars and months and months
13       of work to restore the magnetic tapes that are
14       available on back up --
15            MR. SCAROLA:  Your Honor, this is -- I'm
16       sorry.
17            MR. IANNO: -- we would produce somebody
18       like that the first two weeks of January.
19            MR. SCAROLA:  This is the language
20       included in the amended motion to compel:  To
21       provide within 15 days of the production that
22       we are requesting a corporate representative to
23       testify, pursuant to Florida Rules of Civil
24       Procedure 1.310, concerning Morgan Stanley's
25       E-mail retention policies, practices and
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 1       procedures and concerning Morgan Stanley's
 2       ability, including the procedures, time, labor
 3       and expense involved to retrieve E-mails.
 4            THE COURT:  Now, can you live with that?
 5            MR. IANNO:  The second phrase of it, yes,
 6       Your Honor, because we believe on the first
 7       phrase of it, the policies and procedures, Mr.
 8       Plotnick testified to that.
 9            THE COURT:  I can go back and look at it.
10       Maybe I'm thinking of something else.  I
11       thought he was vague about what it was about
12       from '99 to 2000.
13            MR. IANNO:  Well, there is a reason for
14       that.  I believe it was explained and it can be
15       explained further if necessary.  But the
16       deposition lasted 160 pages and the Court was
17       only provided with excerpts of it.  And I think
18       if the Court -- if the Court will indulge me
19       for a minute, Mr. Scarola said he didn't
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20       understand our relevance objection.  And the
21       Court may or may not recall Mr. Scarola's
22       motion to compel on Scott Paper documents, that
23       the Court ruled on anything pre, I believe,
24       2000 should be produced, but anything post 2000
25       should not be produced.
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 1            THE COURT:  Right.
 2            MR. IANNO:  The problem is, there is no
 3       E-mails that predate 2000.  That was the basis
 4       for the relevance objection.  And I believe
 5       somebody will testify to that on the second
 6       phrase of Mr. Scarola's wherefor clause
 7       concerning the ability, including the
 8       procedures, time and labor expenses involved to
 9       retrieve E-mails.  And that will explain that.
10       I think that's what he needs to do.
11            But the point that we've always made and
12       the point I made yesterday at the Uniform
13       Motion Calendar is, there is no deposition
14       notice that asked for that second phrase.
15       We're trying to agree that we will produce a
16       corporate representative on that second phrase
17       of the wherefor clause.  But to say motion to
18       compel --
19            THE COURT:  Let me stop you.  Give me an
20       example from the September 18th letter, for
21       instance, that you think requests information
22       that either Mr. Plotnick did provide, but was
23       not included in the ambient of the taking of
24       the deposition.
25            MR. IANNO:  I would love to, but I have to
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 1       be honest with the Court, in the 24 hours, I
 2       have not had a chance to go through Mr.
 3       Plotnick's deposition.  As this Court knows, I
 4       wasn't in the office yesterday afternoon.  We
 5       haven't had sufficient time to prepare a
 6       response to that.  But there are letters that I
 7       could have sent over to the Court that respond
 8       specifically to Mr. Scarola's September 18th
 9       letter.  That's a problem with having the
10       hearing today.  I did my best to get everything
11       together on this and I just couldn't get
12       everything together in the 24 hours to put in a
13       package to the Court to show how we responded
14       to Mr. -- I guess it's Jenner & Block's
15       September 18th letter.
16            MR. SCAROLA:  It really is unfair to
17       represent that they have had 24 hours to
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18       respond to these issues.  Your Honor is well
19       aware that these matters have been before the
20       Court now for a long time and there is no
21       reason to delay resolution of these issues
22       beyond today.  They've had this letter
23       identifying deficiencies since September 18.
24       And the second part of the letter --
25            THE COURT:  Let me ask you this --
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 1            MR. SCAROLA:  Yes.
 2            THE COURT:  -- are you -- if we pick up
 3       the language from the wherefor clause of your
 4       motion, asking for somebody competent to
 5       testify concerning the E-mail retention
 6       policies and practices and the procedures to
 7       retrieve the E-mails and the costs, if they
 8       produce somebody other than Plotnick, are you
 9       happy?  Because obviously --
10            MR. SCAROLA:  I don't care who the person
11       is.  It's the information that we want.
12            THE COURT:  I don't know that there was an
13       obligation for him to go do some independent
14       investigation before he was deposed.
15            MR. SCAROLA:  Respectfully, Your Honor,
16       that's exactly what the law says.  When we
17       issue 30 -- a Rule 1.310 notice of deposition
18       of a corporate representative, they are
19       obliged -- the corporate representative is
20       obliged to educate himself with respect to the
21       knowledge that the corporation has.  We didn't
22       notice the deposition to Mr. Plotnick.
23            THE COURT:  I understand that.
24            MR. SCAROLA:  And, I'm sorry, I don't have
25       that case law at hand.
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 1            THE COURT:  I thought they had to produce
 2       the person most knowledgable on that topic.
 3            MR. SCAROLA:  I hope Mr. Ianno will agree
 4       to this without having to get into a legal
 5       argument.  The case law is very clear, that
 6       there is an obligation imposed upon the
 7       corporation to educate itself with respect to
 8       what knowledge exists within the corporation,
 9       so they are producing an individual who is
10       capable of speaking on behalf of the
11       corporation with regard to these topics to
12       disclose the full corporate knowledge on those
13       topics.  And if it takes 10 people to respond,
14       they're obliged to produce as many people as
15       necessary to address those topics on the
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16       corporation's behalf.  That's the whole purpose
17       of that rule.  And it is very clear from case
18       law with respect to that rule, that there is an
19       obligation to conduct a good faith
20       investigation in advance in order to be able to
21       respond on behalf of the corporation.
22            THE COURT:  Okay.  Do you agree with that
23       statement?
24            MR. IANNO:  Briefly, Your Honor.  This
25       wasn't my motion to argue.  This was Mr.
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 1       Clair's motion.  I'm not fully aware of all of
 2       the facts.  I'm not prepared -- I'm not
 3       prepared.  Mr. Clare was home with a 104 fever
 4       yesterday.
 5            With respect to the 301(b)6 notice, my
 6       interpretation and understanding of the rule is
 7       very consistent with Mr. Scarola's.  It's not
 8       the person most knowledgable.  It's the
 9       corporation has an obligation to produce a
10       representative to testify on these areas and
11       the noticing party takes it at their risk if
12       their areas are not specific and they're vague,
13       like they are in this case.  It's subject to
14       interpretation, policies and procedures.
15            We produced a corporate representative
16       that testified as to what Morgan Stanley's
17       policies and procedures were with respect to
18       retention.  He was educated.
19            THE COURT:  That's where we were then.
20       What you're now telling me is that we're not
21       going to reach an agreement on this point.
22            MR. SCAROLA:  I'm prepared to stipulate --
23            THE COURT:  You want a stipulation that
24       they both have to produce somebody knowledgable
25       about their E-mail retention policy and
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 1       somebody knowledgable about the cost retrieving
 2       the E-mails?  You're not willing to do the
 3       former?
 4            MR. IANNO:  We're willing to produce
 5       someone to support our cost and burdensome
 6       objection on the first two weeks of January,
 7       Your Honor.
 8            THE COURT:  You're not willing to do the
 9       former?
10            MR. IANNO:  We believe --
11            THE COURT:  That's not my question.  We're
12       not going to get this done in the time we
13       have.  We're back to arguing the motion.
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14            What did you want to say in support?
15            MR. SCAROLA:  Are we doing it in two parts
16       still?
17            THE COURT:  I think we're still on two
18       parts.  I think I have your argument on part
19       one.  Let them respond and we'll come back to
20       the SCC argument.
21            MR. SCAROLA:  I'm happy to do that.
22            THE COURT:  What did you want to say?
23            MR. IANNO:  I'm not sure I can add
24       anything else.
25            THE COURT:  Do you have a copy of
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 1       Plotnick's deposition for me?
 2            MR. IANNO:  I do.  This is the entire
 3       deposition, together with exhibits.
 4            THE COURT:  Thank you.
 5            So it's your position that all --
 6            MR. IANNO:  That what is sought -- it's my
 7       understanding what was sought here and what the
 8       discussion has been since the Uniform Motion
 9       Calendar about three weeks ago has been,
10       produce someone to testify as to the costs and
11       the expense and the time and the burden that
12       will be involved in going through the thousands
13       of magnetic back-up tapes that Morgan Stanley
14       has for a certain time period that exists, and
15       we are willing to produce that person.
16            We believe we have produced the corporate
17       representative that was appropriately
18       identified in the corporate representative
19       deposition topics 1 through 3 of the 310(b)6
20       deposition notice.
21            As I explained to the Court, I did my best
22       to get fully up to speed on this issue.
23       Unfortunately, I did not have the time to go
24       through Mr. Plotnick's entire deposition last
25       night.  I downloaded it to go through that.  I
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 1       could send over to the Court this afternoon our
 2       response letters that go through in detail what
 3       Mr. Plotnick testified to, but it was my
 4       understanding what we were going to argue today
 5       was simply whether or not we would produce the
 6       corporate representative on the E-mail burden.
 7            And the other thing, Your Honor, is, Mr.
 8       Scarola's client waited three months, the
 9       September 18 letter, before they brought this
10       to the Court's attention and we had to wait
11       months for our motion to dismiss hearing.  If
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12       we could have some additional time, I'm sure
13       Mr. Clare will be fully prepared to address
14       each and every one of the questions the Court
15       has requested of Mr. Plotnick's deposition that
16       I'm not able to do.
17            THE COURT:  Okay.  Let's do the SCC
18       documents.
19            MR. SCAROLA:  Thank you.
20            I have called the Court's attention to the
21       broad scope of our request to produce, the
22       specific paragraphs in that prior request that
23       impose a burden to produce all communications
24       regarding E-mails, as well as all E-mails,
25       specifically communications with the SCC are
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 1       referenced.  And the only objection that we
 2       have had to the production of the SCC documents
 3       has been that an order may be entered in
 4       response to somebody's motion in a New York
 5       court that might preclude the disclosure of
 6       these documents at sometime in the future.
 7            Our efforts to determine who filed the
 8       motion, what the motion is seeking to do, have
 9       been ignored.  They don't chose to tell us.
10       And the potential for some court sometime in
11       the future to restrict the Defendant's ability
12       to make disclosure sometime in the future ought
13       not in any way to impact upon this Court's
14       ordering production of that which has been
15       requested in the past.
16            So as we stand right now, there is no
17       assertion of any inability to produce documents
18       that have been requested.  And, again, all we
19       are seeking is predicate information to
20       determine the validity of the objections that
21       have been raised.
22            THE COURT:  Do you have a copy of what
23       their response was on this issue?
24            MR. SCAROLA:  The only response on this
25       issue has been the response that was filed to
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 1       our original motion to compel, which alleges
 2       that this is burdensome, harassing and not
 3       likely to lead to the discovery of admissible
 4       evidence.
 5            THE COURT:  So how do you --
 6            MR. SCAROLA:  The argument about the New
 7       York --
 8            THE COURT:  Right.
 9            MR. SCAROLA:  -- the New York court,
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10       that's argument that was made before Your Honor
11       in open court.  That's never been reduced to
12       writing.  No, that's simply the verbal
13       representations made to Your Honor in response
14       to -- in the context of our motion to enforce
15       the in-court stipulation.  You remember --
16            THE COURT:  Right.
17            MR. SCAROLA:  -- that's a piece I left out
18       in the middle.  But in the middle of all of
19       this, we thought we had an agreement.  We
20       obviously, in the Court's opinion, didn't have
21       an agreement.
22            But during the course of those arguments,
23       they told Your Honor, we don't want you to
24       order us to do this yet because a New York
25       court may sometime enter a response to some
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 1       motion, which they couldn't tell us anything
 2       about and refuse to tell us anything about.
 3            THE COURT:  So I'm clear, what we're
 4       talking about doesn't have anything to do with
 5       E-mail retention policies or anything else?
 6            MR. SCAROLA:  No.  It specifically relates
 7       to E-mail retention policies.
 8            THE COURT:  The action before the SCC on
 9       that point, we're not talking about trying to
10       discover E-mails, we're trying to get hard
11       copies, presumably, of documents provided to
12       the SCC?
13            MR. SCAROLA:  Regarding E-mail retention
14       policies and E-mail destruction, so that we can
15       find out what is in fact available and how
16       readily available it is or is not, at least
17       according to what they told the SCC, correct.
18            THE COURT:  And where in any response --
19       how did Morgan Stanley place the Plaintiff on
20       notice that these documents were retained and
21       not produced?
22            MR. IANNO:  Well, that's the heart of this
23       matter, Your Honor.  It's not that they were
24       not produced, it's that they were not
25       responsive.  They were only offered to the
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 1       Plaintiff as a possible resolution to the
 2       motion to compel.
 3            I can walk the Court through why this
 4       document is not responsive.
 5            THE COURT:  You're telling me it's not
 6       included in the Plaintiffs' first request for
 7       production?
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 8            MR. SCAROLA:  Absolutely not.
 9            THE COURT:  Tell me why not.
10            MR. SCAROLA:  This is a document that was
11       produced by attorneys.
12            THE COURT:  Is it a single document?
13            MR. IANNO:  Yes, produced in response to
14       the SCC by attorneys.  It is not a Morgan
15       Stanley policy.  It is not a Morgan Stanley
16       procedure.  It is more akin to a pleading that
17       was produced -- and this is the key point, Your
18       Honor, that Mr. Scarola omitted from his
19       argument -- that it is produced in a separate
20       IPO allocation proceeding.  It has absolutely
21       nothing to do with Sunbeam.  It has absolutely
22       nothing to do with the facts of this case.  And
23       if the Court looks at Definition No. 12 in the
24       first request for production, they went through
25       great pains to define terms.  SCC
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 1       administrative proceeding means, in the matter
 2       of Sunbeam Corp, and it lists the proceeding
 3       number, and in the matter of David C. Fannin,
 4       F-A-N-N-I-N, and it lists an administrative
 5       proceeding.  This document was not submitted in
 6       connection with either of those proceedings.
 7       It was not submitted in connection with
 8       arbitration concerning Mr. Dunlop or in
 9       connection with any of the litigations, which
10       are all defined terms in this request for
11       production.
12            If the Court goes through Request No. 48
13       through 51, which are the only ones Mr. Scarola
14       identified, all of the documents requested
15       there are limited to those three definitions.
16       This document --
17            THE COURT:  Tell me again what proceeding
18       it was produced, the SCC in connection with?
19            MR. IANNO:  It's called an IPO allocation
20       proceeding, which involved numerous securities
21       firms, investment bankers, Your Honor.  It had
22       nothing to do with Sunbeam.
23            And the reason -- the only reason that Mr.
24       Scarola knows about it, is because it was
25       widely reported.  And in an effort to resolve
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 1       the motion to compel originally, the one that
 2       we had the failed stipulation on, we offered to
 3       produce it if we could.  That's the only reason
 4       the New York court comes into play.
 5            The procedure that's being utilized today
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 6       on the motion to compel is improper, because
 7       this document was never requested.  If the
 8       Plaintiff wants these documents, they can file
 9       a request for production.  We will respond to
10       it in due course.  We can argue about whether
11       or not it's admissible.
12            THE COURT:  So they just need to do, what
13       you're telling me, a request using this
14       administrative proceeding number?
15            MR. IANNO:  Not this --
16            THE COURT:  Well, the 3-10597.  That's the
17       one where they did the order dealing with
18       retention?
19            MR. IANNO:  I don't have the number in
20       front of me.
21            MR. SCAROLA:  It is attached as an
22       exhibit.
23            THE COURT:  Right.
24            So you're saying they amend their --
25            MR. IANNO:  Well, they need to do a
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 1       request before they do a motion to compel.
 2            THE COURT:  No, I understand.
 3            What's the response to that argument, that
 4       this is in a separate proceeding and it's just
 5       within the ambit of this request?
 6            MR. SCAROLA:  Well, it isn't within the
 7       ambit of the defined SCC proceeding.
 8            The requests include paragraph 50, all
 9       documents you have provided to the SCC, the
10       Attorney General of New York, or any other
11       governmental or regulatory body concerning
12       Sunbeam.
13            THE COURT:  They say this doesn't concern
14       Sunbeam.
15            MR. SCAROLA:  It does concern Sunbeam,
16       from the perspective it concerns all of their
17       E-mail communications, Sunbeam and others.
18            THE COURT:  That's a nice argument.
19       Assume I'm not going to accept that one.
20            MR. SCAROLA:  If you're not going to
21       accept that argument and the sole objection
22       that they are making is that this has not been
23       specifically requested, I go back to my office,
24       I file that request.
25            What I don't want to happen is, what we
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 1       get are objections that bring us right back to
 2       this same point all over again.  If what
 3       they're saying is they are willing to produce
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 4       it as specifically requested, that's fine.
 5       We'll specifically request it.  But we ought
 6       not -- we ought not to play the game for the
 7       first time in this hearing, raising the
 8       objection that this was not specifically
 9       requested because that objection has never
10       previously been raised, to raise that objection
11       now, to have us make this specific request and
12       then to file some sort of new objections to the
13       production after we spent as much time as we
14       have trying to reach this point.
15            THE COURT:  I understand your concern.  I
16       also understand, if it wasn't originally
17       requested, they didn't have an obligation to
18       file objection to something that wasn't
19       requested.
20            My hope is that you go back and request
21       it.  You will have either it will be produced
22       or have something that frames the legal issues
23       presumably along the lines we discussed.  At
24       least I will need less education next time to
25       get to the point that we're at now.
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 1            MR. SCAROLA:  Will the Court entertain an
 2       Ore Tenus motion to require a response to that
 3       request to produce within 10 days?
 4            MR. IANNO:  Ten days is over the
 5       Holidays.  I will do a shortened time.
 6       Probably right after the first of the year.
 7            THE COURT:  Can you do?
 8            MR. IANNO:  January 5th.
 9            THE COURT:  It's a Monday.
10            MR. SCAROLA:  I think it's a Friday.
11            THE COURT:  I think January 5th is a
12       Monday.
13            MR. SCAROLA:  It's difficult for me to
14       imagine, with this issue having been discussed
15       as much as it's been discussed, if there is an
16       objection to be raised.  I'm not talking about
17       producing the documents within that period of
18       time.  But if there is an objection to be
19       raised, let's get it on the table, get it on
20       the table now.  Ten days should be more than
21       adequate time.  I would think that 48 hours is
22       enough time.  So I would request, I persist in
23       my request that a 10-day time limit be set.
24            MR. IANNO:  Can we have the Socii (ph)
25       Rule in affect, Your Honor?  Whenever we need
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 1       something quickly, we can't get it; whenever
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 2       the Plaintiff wants something quickly, they get
 3       it.
 4            I'd love to, but this is December 17;
 5       Christmas is in a week, the New Year holiday.
 6       Mr. Scarola's office is closed for a week.  I
 7       mean, I'm willing to do it in a shorter time,
 8       maybe even earlier than that.  I hate to be
 9       burdened.  If the Court wants, the 2nd is a
10       Friday.
11            THE COURT:  I'll tell you what, I'll do it
12       15 days.  I'm not sure the request --
13            MR. SCAROLA:  Fifteen days from the filing
14       of the request?
15            THE COURT:  Fifteen days from service of
16       the request, including five days in the mail.
17            MR. SCAROLA:  It will be faxed today.
18            MR. IANNO:  Just on side, the parties have
19       an agreement that all service is either by fax,
20       E-mail and Federal Express.  We're trying to
21       get everybody -- because of the lawyers
22       involved, we're trying to serve everybody by
23       E-mails or fax and everything goes by Federal
24       Express.
25            THE COURT:  I appreciate that.  What I'm
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 1       looking for real quick, I need to get an order
 2       on this.  Obviously I lost it.  Was the number
 3       for the proceedings we are talking about.
 4       Obviously we were only talking about shortening
 5       the time to respond to the request to produce.
 6       My documents deal with that proceeding.
 7            MR. IANNO:  I believe it's addressed as
 8       Exhibit B, Your Honor.  I think this is -- I
 9       want to say that it's this one.
10            MR. SCAROLA:  Administrative proceeding
11       File No. 3-10597.
12            THE COURT:  Seeking documents provided to
13       the SCC.
14            MR. SCAROLA:  And received from the SCC in
15       connection with that matter.
16            THE COURT:  Okay.  I'll take the first one
17       under advisement and you will get an order.
18            MR. IANNO:  Thank you, Your Honor.
19            MR. SCAROLA:  Thank you.  And we are
20       closed next week.  Merry Christmas, Your
21       Honor.
22            MR. IANNO:  Your Honor, just, if that's
23       the wrong proceeding number, I'd be happy to
24       advise the Court.  I'll just call your JA.  I
25       assume it's the right one.  I want to make
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0039
 1       sure.  I'll check and make sure.  I don't want
 2       the Plaintiff to request the wrong documents
 3       either.
 4            THE COURT:  Advise us in writing.  Let Mr.
 5       Scarola know.
 6            MR. IANNO:  I will.
 7            THE COURT:  I assume, Mr. Scarola, if we
 8       get something from Mr. Ianno saying that's the
 9       wrong number, we can put in the right number?
10            MR. SCAROLA:  Yeah.  I don't know how it
11       could be the wrong number when that's the
12       proceeding in which they were fined over a
13       million dollars.
14            If Mr. Ianno informs you of a different
15       number, I assume he will be doing so in good
16       faith, Your Honor can substitute that different
17       number.  If it turns out there is a problem,
18       we'll be back to see you.
19            THE COURT:  He's done it at his own peril,
20       so I have no doubt he would not intentionally
21       advise the Court.
22            MR. IANNO:  If you don't hear from me,
23       that is the number.
24            THE COURT:  I appreciate that.
25            (At 10:45 a.m. the hearing was adjourned.)
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 1                   C E R T I F I C A T E
 2                          - - -
 3
 4  STATE OF FLORIDA
 5  COUNTY OF PALM BEACH
 6
 7             I, PATRICIA A. LANOSA, Registered
 8  Professional Reporter, do hereby certify that I was
 9  authorized to and did stenographically report the
10  foregoing proceedings and that the transcript is a
11  true and correct transcription of my stenotype notes
12  of the proceedings.
13
14            Dated this 17th day of December, 2003.
15
16                  _________________________________
17                  PATRICIA A. LANOSA
18                  Registered Professional Reporter
19
20
21  The foregoing certification of this transcript does
22  not apply to any reproduction of the same by any
23  means unless under the direct control and/or
24  direction of the certifying reporter.
25
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DEC-18-2003 09:07 JENNER AND BLOCK LLPC 312 527 0484 P.02/09 

IN THE CIRCUIT COURT OF THE PIFl'EENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff. 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 

) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth I. Maass 
) 
) 
) 
) ���----�������----��� 

PLAINTIFF CPU'S THIRD BEQUEST FOR PRODl!tTIQN OF DOCUMENTS 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH" or "Plaintiff'), by its attorneys 

Searcy Denney Scarola Barnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its Third 

Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan 

Stanley" or "Defendant'j and requests p�duction of documents at the office of Searcy De1U1ey 

Scarola Barnhart & Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

DEFINITIONS AND INSTRUCTIONS 
CPH incorporates by reference.its Definitions and Instructions

_ 
set forth in Plaintiff's 

First Request for Production of Documents served in this action. 

DOCUMENTS REQUESTED 

1. All materials and documents submitted to the United States Securities and 

Exchange Commission("SEC''),received from the SEC, orreflectingcommunications with the SEC 

in connection with any investigation, inquizy, or examination concerning or relating to Morgan 

Stanley's policies and/or procedures with regard to the .retention, storage, deletion, and/or back-up 

of electronic mail (e-mails), including but not limited to all documents and communications resulting 
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DEC-18-20� 09:07 JENNER AND BLDO< LLPC 312 527 0484 P.03/09 

in the Order, Findings, and Penalties entered by the SEC against Morgan Stanley on December 5, 

2002 attached hereto as Exhibit A. 

Dated: December 17, 2003 

Jerold S. Solovy 
JENNER & BLOCKLLP 
One mM Plaza. Suite 4400 
Chicago, Illinois 60611 
(312) 222·9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:,'/.-4. ... �1. (Y� 
One of Its Attorµeys 

I Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLBY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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1lllca of� '"New YOik, N.w YOllc. lalomon SIWlllft .. rney bl I 

·lllllOIHtlflt ,.,...,_, .Wfll Ille COlnmldOft PutSUlllf ID Sectlltll 15(11) GI 
.,.. flldlang• � lftd "I mtndllr., JfASO llld .. New Yortc Stock 
IA'cftMtt· satamo11 SmWI &ammr lllOIOll In • natlDnwlde llCllllttu 
11u11 ..... 

U.& IUCOrp 'Pl• J•lrNV lac. It• DcllWI,. mrparallDrt wBttlll 
prlnCffll pllcit af bullllilll In Mlltllelpa]ll, MlftMMI. U.S. II� .... 
Jllrnlr ii 8 11,.Qr.;dallr Ntld*tll Wiiia IM QNnm...,.,. pursuent ID 
Sldlan 15(11).0f h �-arMl 11 e �fl NA10 lnll Ile New • 
Yen AU llctllnl•· U.S. a.t1p Plpu' Ja«rty 11'8119• la• •omrld• 
......... 11us1n... . 

.. IUMMAllY 

. - ...... .. . -------------
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,.... ,.. speclflc to llllse �·no. .... set l'Olth •law; 
. 

s. "* tmPloVfff or._,, R111111•ent URd ercceron1c mall 
communlcatMIM In part to conduct th1 Responcllnt'S Minus u • 
1noker, d1111r ana member or u Uchant•• 

i. Rapoadents l'all•d to oruerv• coplll of el1ctronlc maH 
commllllleatlOftl IOr lltlft v-m, ind/Or malntlln CllCtlanfc mlll 
amamunlcattont for lb• nnt i. yPJS In en IUllllbll pllell. Relpc11'1d11111 did not hive ••u•-. tYtWrl• at pnadUIU tn ptm 
durinl Ill or pllt el the ,.1ev1nt Plffod tom.in 1rt111or mike 
lllOQIUlblt tltCUOftlC 111111 Olll'lmiUftlcatlOU. llCll ltllpandeftl'I PIJIUIW 
to,._ ve ddranlc nill CIOll\lftUnlCltlGnl bd/Or to-� Ultrn 
In 1n ·�• •m wa dlll:awel'lld d&lrlnt JnWstfgdons bing 
on.tucttd JOlntft Ind .. ,....-., lly h commission, Iha New York · 
S'9dc bchaftllr lftll llASD. 'l1le dllk:!anCJet In l\upond111ll' IV*ft\I 
and proc:ld""9 ftr Ult .,,_mllm el •cnt11i= mall 
commVnlatlans praxlstld dllU lnVes&lfal:lans. 

3. SOmt Rapolldll\U blckld vp •ledranfe tMll COlft!Nlnleltlcn an 
tiPI or oti.. 11111111 till&: RllPGndtrUI rtp .... nt WU tllft of I 
plOCllll clelfOrMICI It I dlllltlr ,.._.ry or bUllMu CDntlnU(ty , 
ftNllRHW, u tor 1notblr llUllnea '""°"" WhU. _,,. RISponcfeltb 
19111don � IJIOvPI  to preieM •*"nlc mllf� 
clUl'fnl.,. nl1Vtrlt perlad, ltespondlnlll ftN lnldtqUlll systum W 
lllftldufll 111 tNUN ttit """""'or IUdl llletc·u1111 fllr uu.. years 
1mtor to malfttltn such e11ta In • t1adltf .ccmlbll mann.r fo' two 
y..,., 'ntUI Aell'Oftdua. dllWdd, or Ncrcrtd end� tlllll' 
� �,. anir otMI' medll, Gftatl • yar ,,., ... ...., '8c1r:-up 
oa:urrd. In lllDM �ta WftJdl RMpondtntlGtd .. am 
� md communlc:IUanl, lftlll tl'ICD'Onk: 111111 
011nmurdea11on1 _,.. Dl'tlfl s'°'8d In "' unor;Mllld '°"'Ian on 
'**"' 11,.., odlu' !Ndle, or on .. Mid d'"9 ftl ClllftlMtfl UMd 
.. tndlvldUll ....... ,, ..... ndentl. ..,.,. .._.,.,,,.Ill dlUe pPllClldfllp, one or mo,.� took._. tocllnfop,... 
Cllllblla..,.... ... "",..ft of .rectranlC ...... 
ClllmMunleltlOM. 

._ WNlt llllllt RllPUldlll11 flllld UJIGll �to..,_,,,. eoplll tf 
1tMlr eleCtrolllc mal Clll'lMUlllClltlohl •11 tM hard lllivls of '9aelr 
lndhlldllll ""8ftll mmplltlrl Dr,.....,_, •ncl maay eem•llt wire 
pN1ervld.-.,. wn IMll�'*" .-... or pnlCllCfures Ill •111Urw 
tftK employ• did SCI fw 1J11 NllJulslta r.mni•lr•e&tln;i llCl'fad.•Jn 
...... � lllld dl'lvtltl�Wl,. ..... d.._.. 
lndlVMYlla lift ... •mllorment of lh• Rll.POIMMnlt 

D. LIG&L DllCUll10N 

s.cuon 17(1)(1J Of "'9 Eachlnge Act pnMdll th•t "di rnemr ar • 
MtlOllAI ucurltles uchlnge, wow, ard1111r "lhlU make 1nd hip far 
� pertocrl IUdt NCOl'dl, tumfllt-CO) ... tfltr'°f, •. ,., mllrt llWI 
dluiiiilftltm lllcft "'Oltl M·the COmmt&slOll, Dr IUl1, Pl'ISCrlbll a 
MCil8llrY or 1pproptlltl In Che opUbllc: ''*""' for the ,..-.ctlon er 
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tnvatorlt w 0111erw11e tn ''"then nee or Che purposes of lhlS lit1t.• 
Illa CommllSlon hi• emph111ud Ull fmlartlnet ot "9 l'KOJCll ,.qurml lty 
Ul• n111 a """ blllc IOUrm daalmtnlS" or• broklredellel. StaNmenl 
lltf•ldlnf IHI HllnrtnlnCe of Currwnr IOalcl •1111 bconl• b)f lroken Md • 
Of1l111, 4SICDodclt19$ (April I. &t7-')• Tile fftOl'd lctepln9 Niis n •a tevstoiw ot IM tvrvtmlllm or llrDlrW 1nd dftllis br fC9mmlSllOnJ st.rt 
1nd br tht SIQlrllla lirduttr(t Hlf·�IY bodla." Edward/, H1wod I 
Co., 41 S.l.C. MS, 8JJ ft.JI (1977) (dtll:IGn Olftlttld), •ff"d IVi nom. 
H�wod e Q, r. SIC, ltl f.Zd SH (aO-g.., 1'79). 

Pursu1nt •Its •uthalttr under s.cuon 17(•)(1) ot N. lllCM..P Ali, CM 
commtssren PJtflW'Piff Rule 17 ..... RUie s7e.4(b)(4) In tum requltu 
eacti bq!OlldW CD "in-iv• tor• pfi'IOCI ot not ,.., '""' l ve•11. oe nrst 
two ..... (ft In·--�- PllU'it ... . [oJrigJMll ol.il COIMIUldcallanl 
-..Md 11111 CDpla fl Ill ammunlCIUons sent 111 svdt 1rie1Mer, blcllcer or. 
dul8r (lnr:ludlnt lnltr-alllcl l'nllllOtlndl tncl ciommunatsont)' "lltlnt to 
hll blllfncu u 1uc1t.• 1tu1t 171-4 ls not� ll:t twms Umbel lo physlml 
dacum·ua. 'ftlit Conunlllkta hl1111tad thlt·111tlmlf·e11aron1c tn1U 
commwnlatlont rtllllnt • • ltl'Olctr-dttflr'• ••ullMll •• tudl" r.u wttHn 
tit• puNllW d Aull I 7H and thlt, ror the purpolilS or Rule 17t-4r •me 
co•tten• or 111 1rectNnlc con11nunlca110n II d•rm1na1t11• u to whither 
tnal communlatlaA 11 l'ICIUINCI w be rtt9ltled end Kallllllt. M .... f • • 

ttc"""""""' tor llloktlr or outers um/If ti'le S«unrt• � Acr o1 
JSIU, MJ. Nt. J4•31Z45 (NII. S, 19'1).. 

••• on lhe ftlrlfOlrlt and Rllpolldefttl' Olfers or s1t11awnt, t11e 
CGmmlulln """tltlt Wllh ,..,,.. •• •ltdnNUc ...... �nlcatfoM 
durlnf Uta Nlavant pertof, lllCb KuPo!Mllftt wlUfMlfr ¥IOll1ICI SICtlOn 17(1) 
of Illa txdllnl• Act lnll Rull 17H promul11111e1 thenuncler br fllint hi 
pNlll'VI ,...._le 111111 •Mmunlcoltlanl far "'- yearr, Md!• .,,..falllllf 
&9 J....W allcllanlC mlll CllfMlunGUaftl ftlr ltl9 lht C-0 ,..,. lft an 
-----··' 

w • . 

v. 

In vlaw ot Ult ""9alnlr tM COrnmlalan dl1ms 1t appropriate and In •he 
public lnmut ti lmSIOll llMI llnctlons lplCfntd In laPondlnW onv.. 

ACCORDINGLY, rns:HlllDY ORDIRIDI 
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A. RespOflClllllS, Ind each or thin!,, pursuani tD Se«tot\ ZIC of "'' 1xch1n;• Ac:r, cu11 end dald rram c:ommlttlnl or Clllllng •nr . 
vlOlltlans 1nd Inv' rutuN vlOl&llonl or S•dlOn l7(a) or tflt Exch1nge 
AC tnd Ault 17•-4 prarn11111flld dl.,.,nder. . 

e. Re1pOnd1nts. 111d uch or thent, '" Clnlllt'ld pul"llllnt to Secllon l 5 
(b)(4) or m. beft111� .tcr. 

c. l:Kh Rapond•tai •hi� wHtm ten dlr• of t"8 1nt11 or mll Oldlr, pav 
the 1moun1 ot s1,110,0DD, for• tat1t CJf ta,zso.� 11y Ill n1ined • 
Mapandcnl:I. Each 1Yspondt11t, 1h1lt malt• PIVIMM H folll'IWll (I) 
plll'IUIJIC ID SICllan 2*)(4) Ind 5mlon 2ZI ol IM IXChlnge Act, 
Ral*ICl•nc 111111 pay 1 CIVll man•tllY Jlftlilty or 1550,DDO IO .tfte 
Ullllld SUit• Trusvrn (ii) Dununt • RllPanOUt's qqernent wth 
NASO 1n J'lfelld pro:cttdl1'91, Rll;ancf1nt m.n pap• nne rn thl 1maunr or $550,000 t9 NASDJ and (ll) llUl'IUl�t to RdPOnffnt's . 
lflrHmtnt wltll thl New 'ltlk StDcl& lilldttng• ln rtllllCI prOCltdlllgs, 
Rapo�Uhll P'lll I tint In dat llftllill!S. $550,<M» llJ Oii NIW 
York stoclc bdl1ngt, Sach payment to tM U.S. T,...., lheJI Ila: 
(AJ madt llV Untttd ltlftl 1X11tll monev anltt, Clftfllld eftlClei 111111r 
ashltrl dleclc or lllnle rnanev ..-er1 t•> mcle ..-v•llle 1e IN 
S1cunu11 1nd bchan1• c111"nldonJ (C) hllmHlllW.,.S or lllllld 
• th• ornc. otAnancrlf Management,, securttrtl end� 
commissron, OPl"UDnt cenw, '4JZ a.ntr11 Gt9tn w-. S'trlp o-3, 

• • 

AllXlnclrll, YA 2UU; end (D) IUINnlttld und1r-...., that 
ldlfttlflll tl\a 1111'8t, U I Rupondtnt Id thllt praclldlngiL lhl file 
numMr or th ... procctdln11, • CGPV of which �r lettlll' n rncH•V 
Ol'dlr or chicle IJllJJ Ill Mnt co Aran!• Olon, Allacflr. Dfrlctor, 01v�11 DI lllbctnlenr, Sec\lrlllel lftll &xchlntt Corltm11t1on, 450 
Sth Strwtt N.w •• wa111ncican, D.C. ZVS4..a1Gl. 

D. Eidt _,...nt '"'"CD ... With tht Ufllfeltalllnl antlllMd In 
SCCll•n iv., 1MvL • · 

'-------�-· .. -.. 

16div-004237



-«: 

I 

DEC-18-2003 09:09 JEl'l'IER AND BLOCK UPC 

CEBTD'ICATE OF SERVICE 
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I, Suzanne J. Prysak, hereby certify that a true and correct copy of the foregoing 

PLAINTIFF CPHs' THIRD REQUEST FOR.PRODUCTION OF DOCUMENTS has been served upon t�e 

parties listed below via Facsimile on this 17th day of December, 2003. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr .• Esq . .  

CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

TOTAL P.09 
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FAX TRANSMl1TAL 

Date: 

To: 

From: 

Employee NUI11ber: 

December 18, 2003 

Thomas A. Clare, Esq. 
KIRKLAND & Ell.IS 

Clark C. Johnson 
312 923·2739 

312 527 0484 P.01/09 

JENNER&BL-OCK 
jellller&Block LLP 
One IBM :Plaza 
Chicago, JL606ll-760!1 
Tel lll2 222·9350 
wwwJenner.com 

Chicago 
. DalW 

Washington, DC 

Fax: 202879 5200 

Voice: 202 879 5993 

ClientNumber: 41198 10003 

Important; This message Is llile11ded Diiiy ror the use of the Individual or entity to whii:h it b addrmed, and may contain information Iha! is 
aUOl"Dey work produllt, privileged, C011fideotlal and exempt from disclosure under appllcablo law. Uthe reader of Ibis message b m.1t the; inte11ded 
n:cipient, or 1he employee or agent rc5J1011Slb1' for dollvcrl11g tlu: mc:saaae to tho iu1ended n:elple111, you aro hereby uotl lied that any dlssellli11atioo, 
dlslrlbulion orc:opying of this convnuakatio11 ii strictly prohibited. Ifyouhavoteccived lblscommll'Pication In emir, please notify usiDUlledlatcly 
by telephDDc, aud rctum Cho original m�sage to us at tbs abovo address via polltal service. Thank you. 

Message: Please see attached. 

Total number of pages including this cover sheet: 

If you do not receive all pages, please call: 312 222-9350 

Secretary: 

Time Sent: 

Sent By: 

Extension: 

16div-004239



,- . 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.:- 2003 CA 005045 Al-

Amended Notice of Taking Videotaped Depositions 
December 18, 2003 

· 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

::_,., 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

;: __ , .'J 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 

KIRKLAND & ELLIS, LLP 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") requests 

the depositions upon oral examination of the following non-party witnesses pursuant to the 

subpoenas and commission issued by the Circuit Court of the Fifteenth Judicial District of Florida 
and the subpoena issued in aid of that commission by the Superior Court of Los Angeles County, 

California on the dates, times, and at the locations set forth below: 

DEPONENT DATE AND TIME LOCATION 

Tyrone Chang January 8, 2004 at 9:00 a.m. SUSMAN GODFREY L.L.P. 
Suite 950 

1901 A venue of the Stars 

Los Angeles, CA 90067-6029 
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Dennis Pastrana January 12, 2004 at 9:00 a.m. ESQUIRE DEPOSITION SERVICES 

Courthouse Tower 

44 West Flagler Street, 14th Floor 
Miami, Florida 33130 

William Pruitt January 13, 2004 at 9:00 a.m. ESQUIRE DEPOSITION SERVICES 

Courthouse Tower 
44 West Flagler Street, 14th Floor 
Miami, Florida 33130 

Mark Brockelman January 14, 2004 at 9:00 a.m. SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 

Lawrence Bornstein January 15, 2004 at 9:00 a.m. SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 

The witnesses are requested to bring to the depositions the documents specified in Exhibit 

A to the Subpoena for each witness. The depositions will be recorded by stenographic and audio­

visual means and will be taken before a person authorized to administer oaths and will continue day 
to day until completed. The videographer for the Florida depositions will be Esquire Deposition 

Services, Miami, Florida and the videographer for the Los Angeles deposition will be Esquire 
Deposition Services, Los Angeles, California. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 18th day of December, 2003. 

Dated: December 18, 2003 

Jerold S. Solovy 

Michael T. Brody 
Deirdre E. Connell 

JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 

Chicago, Illinois 60611 

(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Depositions 
December 18, 2003 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington; D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 10/2/03 1:8 PM 
-3-
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s ). 

IN THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S AMENDED MOTION TO 

COMPEL CONCERNING EMAILS 

THIS CAUSE came before the Court December 17, 2003 on Coleman (Parent) 

Holdings Inc.'s Amended Moti9n to Compel Concerning Emails, with both counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. Within 30 days, 

Morgan Stanley shall produce a corporate representative to testify pursuant to Florida Rule 

of Civil Procedure 1.310 concerning Morgan Stanley's e-mail retention policies, practices, 

and procedures, and concerning Morgan Stanley's ability (including the procedures, time, 

labor, and expense involved) to retrieve e-mails. 

DONE AND ORDERED in West Palm Bea , Pa 
/�each County, Florida this }� 

day of December, 2003. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 
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IN THE CIRCUIT COURT OF THE FIFTEENTII JUDI CW., ClllCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

141 0 0 11039 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

PLAINTIFF'S MOTION FOR A PROTECTIVE ORDER TO 
BAR CERTAIN NON-PARTY DISCOVERY 

Pursuant to Fla. R. Civ . P. l.280(c), Plaintiff Coleman (Parent) Holdings Inc. ("CPH") 

hereby requests a protective order barring Defendant Morgan Stanley & Co., Inc. ("Morgan Stanley") 

from obtaining certain discovery that it has sought from non-parties byway of :mbpoena. In support 

of this motion, CPH states as follows: 

1. This motion has been necessitated by Morgan Stanley's recent service in the State of 

New York of subpoenas on two non-parties that provided services in connection with transactions 

involving CPH and its parent, MacAndrews & Forbes Holdings Inc. ("MAFCO"), in the past- the 

law firm ofWachtell, Lipton, Rosen & Katz ("Wachtell Lipton") and the investment banking firm 

of Credit Suisse First Boston ("Credit Suisse"). Specifically, the subpoena�: seek a wide array of 

documents from Wachtell Lipton and Credit Suisse that pertain to services that these firms may have 

provided in connection with a number of non-Sunbeam/Coleman transactions involving CPH and 

MAFCO, even though these documents have nothing to do with the transaction by which Sunbeam 

acquired CPH's 82% stock interest in Coleman and cannot possibly lead to the discovery of 

admissible evidence. The objectionable document requests in the subpoenas are as follows: 

A. Wachtell Lipton Subpoena, 10, Credit Suisse Subpoena, 7. 

2. These document requests call for "[a]ll documents reflecting, referring, or relating 

to due diligence performed by [Wachtell Lipton or Credit Suisse] in connect:. on with the sale of any 

company in which CPR or MAFCO received stock as part of the consideration for sale, including, 
I 
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but not limited to the transactions listed in Attachment B." See Exh. A, Wachtell Lipton Subpoena 

� 10; Exh. B, Credit Suisse Subpoena� 7 (emphasis added). Attachment B 1o the subpoenas lists 

a number of transactions, including transactions involving Revlon and Panavis:ion, that have nothing· 

to do with the Sunbeam transaction. Because Morgan Stanley's document requests are overbroad, 

and cannot possibly lead to the discovery of admissible evidence concerning the only transaction at 

issue in this case, they should be barred. 

B. Wachtell, Lipton Request No. 33, Credit Suisse Request No. 30. 

3. These document requests call for "[d]ocuments sufficient to identify any work or 

services you performed for or on behalf of CPH or MAPCO in 1997 or 1998, regardless of whether 

you were compensated for that work." See Exh. A, W achtell Lipton Subpoena� 3 3; Exh. B, Credit 

Suisse Subpoena� 30. These requests also seek documents that have nothing to do with Sunbeam 

or any issue relevant to this case, and as a result, the requests are overbroad and cannot possibly lead 

to the discovery of admissible evidence. 

C. Credit Suisse Requests Nos. 18, 35. 

4. CPH does not object to the portion of Request No. 18 that seek:S "documents 

concerning your efforts to have CPR or MAPCO retain or maintain your servic::es in connection with 

the Coleman Transaction," but CPR objects to the additional portion demanding the production of 

documents "in connection with any other proposed engagement involving the performance of due 

diligence," because that request for documents concerning other engagements is not likely to lead 

to the discovery of admissible evidence. See Exh. B, Credit Suisse Subpoena � 18. Similarly, 

Request No. 3 5 is not limited to the Sunbeam transaction at issue in this cas·e. Instead, the request 

calls for "[a]ll documents concerning employment contracts, performance evaluations, and/or 

personnel files of all [Credit Suisse] personnel who performed services for or on behalf of CPR or 

MAPCO in 1997 or 1998, to the extent that those documents also relate to due diligence performed 

on engagements for CPH or MAPCO." See id.� 35. To the extent this request calls for documents 

relating to services or transactions unrelated to the Sunbeam transaction, the request is overbroad and 

cannot possibly lead to the discovery of admissible evidence. There is no issue in this case 

-2-
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concerning whether Credit Suisse should have praised or punished its personnel for their 

perf onnance on any transaction, whether or not Sunbeam-related. 

5. All of the non;...objectionable portions of the foregoing doc:ument requests are 

duplicative of other requests to these non-parties that are not at issue in this motion. See, e.g., Exh. 

A, Wachtell Lipton Subpoena ii 2 (requesting "[a]ll documents referring to the Coleman 

Transaction"); Exh. B, Credit Suisse Subpoena ii 2 (same). Thus, this Court need not try to cut back 

these requests in any way to save non-objectionable portions. 

6. Counsel for CPH wrote counsel for Morgan Stanley on December 17, 2003, inviting 

Morgan Stanleyto reconsider the foregoing discovery requests and to confer in an attempt to resolve 

this dispute. CPH's efforts were not successful. 

WHEREFORE, CPH requests a protective order barring Morgan Stanley from obtaining any 

documents responsive to Requests Nos. 10 and 33 of the Wachtell Lipton subpoena, and to Requests 

Nos. 7, 18, 30, and 35 of the Credit Suisse subpoena. 

Dated: December 19, 2003 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1017237 

Respectfully submitted, 

-3-

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 

Fax and Federal Express to all counsel on the attached list and by Federal Express to Theodore . 

Gewertz, Wachtell, Lipton, Rosen and· Katz, 51 West 52nd Street, New York, NY 10019; and 

Nancy Swift, VP and Counsel, Credit Suisse First Boston, One Madison Avenue, New York, NY 

10010 on this \ ql\V day of � ... 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

· Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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SUPREME COVRT OP THE SJ'ATB OP NEW YORK 
CO'UlllTY OF NEW YORK 

In the matter oftbci application ofMORGAN 
STANLEY a:_CO. INCORPORATBD. 

Pctitimla', 

for a.a order to tab the deposition of 

Custodian of Recards of Cmlil Sl.lisse First 
Boston and CUstodiaD of Reconls ofWacbtelI.· 
Lipton. Rosen, and KllZ. 

In llD ac:tian cutitkd . 
COLEMAN (PARENT) HOLDINGS, INC. V. 
MORGAN STANLEY & CO., INC. pending 
IP the Clram Court oflhe 15 .. Iudii:lal Circuit 
ofthe State o!Florida. 

To: Records CUstocliaD 
Wacbkll, Lipton. Rosca. and Katz 
SI West S'r Street 
NewYorlt, NY 10019 

JUDJCIAL SUBPOENA 
DUCES T:ltCUM 

GREETINGS: 
WE COMMAND YOU, T1Ul1 all business and excl&SCS being laid aside, you and em::!i of you 

co� and atlcJlcl before a publii: nowy at lhe offices of Kirkland & EUis, LLP, Citip:Jup Ccccr, 1.53 East 
S3 Stiut. New York. NY 10022 OD Jamwy 2, 2004 at 10:00 AM, and at any reccascd or adjourned date to give: 
testimony in this action on the pan of the Petilioni=r, Morgan Stanley & Co. 1DcorpcJJ11ted. end dW you bring 
with you, and produce at the :same time and place certain, see Anachment A BDd Attachment B, 

. . . 
now in yow- custody, and all O!hez deeds, evidences and writinp. which ycu hava in your custody or power, 
com:enrlng the prc:misca. 

Failure lo c:omply wilh tills subpoena is punishable as a conti:mpr of Court and shall alike yo11 liable to the 
pen;on on whose behalf this subpoena was issued far a penalty 11ot to exceed fifty dollan and 1!.ll damages si.mtalned 
by reason of Your fll.il\IR ta comply. 

Dated: 12112/03 · 
Jeanne Heffema:m. Esq. 

Allamc){•) lat Paitloacr 

om.:c ad Post Oftlcc Addmss: 
Kirtllnd A Ellb,. UJ> 
ISJ EllSI � Siied 
Nini' York. NY 10022 
(212) '46-4IOO 

Unless lbt lllbpama ducct ltC&ll1I dita:ts the produ.cti111 DI arigiDlll doeumenls for inspec:liOll 111d capyin& Ill dm 111- wha9 lcds ltans ue 
asllllly m.11i!JlaiDCd, it shall lie suftlcic:nt ID ddiva' complclc IPd .i:aindC cupics af'lhc iiam to be�. Tllo IUSD!llblc pmducticn bqxascs 
af'anOD-pmty "lilllC:IS sh.u b& �11y lb& P111Ysecldna di.seeNa,-,CPLR t lltt (d). 

141 0 0 6 / 039 
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" 
� i 
�: 

, , • ) • •  : · •• .. . ,. .. 'l:':'.:.i • ..;::.i.....-.u · ... , ........... 1� ,: 

At dte Ex Parte Motion Tenn of tbe1= 
Supreme Court of the State ofNew York, 
hcJd in and for the County of New Yo� at . .... the County Cou�use, on the .J.!:_ day of 

MARTIN SCHO�ft!'El°D 
lPresent Hon . 

!SUPREME COURT OF nIE STATE OF NEW YORK 
lcoUNTV OF NEW YORK 
I 

• •  I • ··::;: . ., __ :;.t: ••. ·:. _ ... 
-

• - . . .... ...• . .  , .. .. .. I 
• 

!lo tfie matter of the applicalion of MORGAN !ST�Y &. CO. INCORPORATED, 

Petitioner, 

for ,an order to Take the Deposition of 
.. .  
CuStodian of Reconis of Credit Suisse First 
BoSton and�lodian of Records ofWachteJJ, 
Lipton, Rosen, and Katz · · 

In an action entitled 

COLEMAN (PARENT) HOLDINGS, INC. V. 
MORGAN STANLEY & CO., INC. pending 
in the Circuit Court of the 15th Judicial· circuit 
of the State of Florida. 

ORDER TO TAKE DEPOSITION OF 
WITNESSES FOR USE WITHOlTf TIIE 
STA TE PURSUANT TO CPUt § 3102(e) 

An application havi.ng l:>cen made on behalf of defendant Morgan Sumley &. Co. Inc. for 

the taJcing of the deposition and/or the production of documents of Respondents pursuant to a 

Commission issued in connection with an Adion pending in tbe Circuit Court ofthe lSlh Judicial 

Circuit oC.Cbc State of Florida. 

NOW; on reading and filing the Affinnation of Eric Leon. Esq., affinned lo on December 

9. 1.003, the Commission to take depositions ofRespondenb and the accompanying document 

requests . .It is, 

16div-004251
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ORDERED that oral depositions of .Respondents he conducted It� 'l'idee ar1e etenepphie 

. �at the offices of Kirkland & Ellis. LLP. 1S3 East 53nt Street, New York, Now York, 

10022-4611 on Januaiy 2, 2004 at !0:00 a.m. before a notary public or other person authoriZed 

�administer oaths in order to give testimony aolo£'i,roduce docwncnts; and it is filrther 

O�D that the dewm•MI Hlfll86t•El �e plfld11eell al &he eftielli ef Ki·rklaad le Jillia, 

4.LP, Isa 'Sest iln1 Skeel; Nevi Verk, Wew Yerk1 IOQ�l 4611 ee January 2, 2004 at 10·00 a m i 

.audit is fcztbCl" 

·, · . ORDERED that petSODal service of a copy of Ibis Onie!" along with the subpoena upon 
•.I :· ; 01'" .f� 0lh t),.r. A.,,:,.1� "'"""'°'""' .&"1 

.Respondents ·and service by mail1on alJ attorneys of n:cord on or before Decembed.b 2003 shall 
I . : '\ f' 
: be: sufficient 

ENTER: 

2 
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J 

A'ITACBMENT A 

INSTRUCTIONS 

The conru:c:tives "'and" and "or" shall 'tie construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request :ill responses that 

might otherwise be construed to be outside of its scope. 

versa. 

2. The use of the singular form of any word includes the: pluraJ and vice 

3. Documents requested and to be p.toduced include all nocuments in the 

possession, custody or contro� of the plaintiff including, �ut mot limited to, any agents, 

employees. contractors, attorneys, and consultants or experts wodcing· for or in favor of the 

plaintiff' or its attorneys. 

4. If. in iesponding to 1his Subpoena, you encounter any a:mbiguities when 

consbUiog a request or definition, the response shall set forth the matter deemed ambiguous and 

the construction used in responding. 

S. Whenever in this Subpoena you are asked . to ideoti(y or produce a 

document which is dccmed by you to be propcrJy withheld from production for inspection or 

copying under claim of privilege (including, but not limited to, the work p1oduct doctrine}, 

provide a privilege log that includes: the type of document. the general subject llJ8tter of the 

do.cument, the date of the document_ and such other infonnation as is sufficieJlt to identify the 

document. including. where appropriate, the author, addressee, custodian, and any other recipient 

of the document. and where not apparent, the relationship oftbc author, the addn:ssee, custodian, 

and any other recipient to each other. in a manner that. without �ealing the inf o:rmation claimed 

141 0 0 9 / 0 3 9. 
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to be protected, will cnabJe this party to assess the applicability of the privilege protection 

claimed by you. The privilege log shall be proVidcd within the time set forth in ·the agreed-upon 

order. 

6. If production of any reque.md docwnent(s) is objected to on the grounds 

that production is unduly burdensome, dcscn"be the burden or expense of the proposed discovery.· 

7. When a· document contains both privileged and non-privileged matmial, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 

privileged matc:rial. H a privilege is asserted with regard to pan of the materiail contained in a 

document, the party claiming the privilege must clearly indicate lhc portions 11& to whlcb the 

privilege is claimed. When a document has been redacted or altered in any fashic·n, identify as to 

each docwnent the reason for the redaction or alteration. Ally redaction must b1: clearly visible 

on the redacted document 

8. If a responsive document exists but is no longer in your possession. 

custody, or control, state: its date, author(s), nx:ipient(s), subject matter, what disposition was 

made of the document, and the pe?SOn or entity, if any, now in posse�ion. custo1ly, or control of 

the document. If a responsive document has been destroyed, identify the date of dcstraction, the 

person who destroyed lhe document and the person who directed that the docum1mt be destroyed 

and state lhe reason for its destruction. 

9. Produce all of the documents responsive IO the numbezed iequcsta below 

either as they are kept in the usuaJ course of business or by custodian. 

2 
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i 
I 

, .. 

·---� ---

10. If any of these documents cannot be produced in :full. you are requested to 

produce them to the fullest extent possible, specifying clearly the reasons for :rour inability to 

produce the remainder and stating any in{onnation, knowledge, or belief you Jiavc concerning 

the unproduced portion. 

11 If the requested documents are . maintained in a file, dl.e file folder is 

include<Hn the request for production of those documents. 

or "each. 

limited to." 

12 The terms "any," "all" and .. each" shall be construed to me:an "any," .. all," 

13. The tctm "including" shall be construed to mem "including but not 

14. The present tense shall be construed to include the past and future temes. 

IS. The specificity of any �uest herein shall not be construed to limit lhe 

generality or reach of any other request herein. 

16. Unless otherwise specified, this Request calls for the production of 

documents created, delivered, distn'buted, sent, received, accessed, or modified U:P to the date of 

yolD' response to this Request. 

DEFINlTIOJ!S 

"Advisors" means financiaJ advisors, legal advisors, accountants, 

consultants and any other third-party advising or assisting in any way witb the Coleman 

Transaction. 

3 
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I 

2. The ••Bankruptcy Proceeding" means In re Sunbeam.Corp .• No. 01-40291 

(AJG) (Bankr. S.D.N.Y.), and every adversary proceeding therein. 

3. "Communication"' means any exchange or transmittal of information by 

any means of transmission, including. without limitation. face-to-face con"ersation, mail. 

overnight delivery, Internet, telephone, cJcctronic mail. or facsimile. 

4. The term "concerning' means relating to, referring to. describing, 

evidencing. or constituting. 

S. ''Coleman" means Coleman Company, Inc 

6. The ''ColcmAll Trausaction,. means Swibeam's acquisiti(1D of Coleman 

Company, Inc. from CPH and all related communications, agreements, and transactions, 

including the February 27, 1998 Agreements and the March 30, 1998 closing. 

7. "CPH .. mcam Coleman (Parent) Holdings Inc. and aoy of its officers, 

dUectors, former or present employees, representatives and agents. 

8. WachteJI, Lipton, R.oSCD & Katz ("Wacbtcll'') means Wacbitell and any of 

its officers. d.irectoIS, former or present employees, representatives and agents. 

9. "Documenr· means eny recording in any tangi"ble form of any 

information, whether handwritten, typed. prin� stored on computer disks, tap=1, or databases, 

or otherwise reproduced. "Document"' or .. documents" also includes electro1:1ic documents 

whether stored on servers or hard drives, e-mail. backup tapes, voicemail and viideo and audio 

4 
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recordings . .A dfat\"·or_n!)n-ideni:j:� copy·i.9.a � �erit within the. meaning oftl#s 

term. 

10. . 'tbe:"F� 27, 1"99�-A�en�":means.-(a) the Agr�ent �d.PJan 
of .Mergei- � Fcbniary 27. 1!998 between :sUhbeam Qnp., Laser Acqllisition -eoip� CLN 

Holdings. Inc. and ·Q)J-� (Patent} �0.idinss tn� and (b) �-.Agreement and Plan of Mergti::r 
J • 

financial condition of Sunbeam or Sunbeam securities. 

12. ..Financial Statements" means documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of 

income, eamin�. cash flow projections. and sources and applications of funds. 

13. The term "identify" (with respect to documents) mcaru1 to give, to the 

extent known, the (i) type of document; (ii) general subject matter, (iii) date <•f the docwncnt; 

and (iv) author(s), add.rcssee(s) and rccipicot(s). 

14. "Litigations" means In re SU11beam Securities Litigatio1i, 98-825S.Civ.-

Middlebrooks (S.D. FJa); Camden Auel Management L.P. v. Sunbeam Corpo.rotion, 98-8773-

Civ.-Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap. No. CL 

983168AD (tsrli �ud. ¢ir·� Fla.);-$k;p/et01r."'. silizbe4nzCOl"p.,:No .. 98-.616-Civ.·Kfus.(s.D. Fl�X 

Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL OOS444AN (!Sib Jud. Cir., Fla.); In re 

Sunbeam Co1p .• Jnc,_; No.·Oi-4��1 {AJG) (Banbf s.D"N.Y;) and any .adven:azy proceedings 

s 
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therein; SEC v. Dunlap, No. OJ-8437-Civ.-Middlebroob (S.D. Fla.); O'tl/rtree Capital 

Management LLC v. Arthur Andersen UP. No. BC2S7177 (LA. Cty., CA); and Coleman 

(Parent) Holdin&r Inc. v. Arthur Andersen UP, No. CA Ol--06062AN (15111 Jud. Cir., Fla.) aad 

any other action arising out of the Sunbeam Acquisition of Coleman. 

IS. ..MAFCO'" means MacAndJews & Forbes, Inc. and any of its officers, 

directors, parent&, subsidiaric:s, fonnc:r or present employees, tq11C$CJ1tatives, and agc:nts. 

16. ''MS & Co." means Morgan Stanley &. Co. Inc. and any of ha officers, 

directors, former or present emplo� representatives and agents. 

17. "MSSF' means Morgan Stanley Senior Funding, Inc. ::md any of ibl 

offiCCIS, directors, former or present employees, representatives Bnd agents. 

18. The term ''person" is defmed as any natural person or any business. legal 

or governmental entity or 83Sociation. 

constituting. 

19. The term '"relating to" means �on=ning. evidencing, n:fening 10, or 

20. The ''Relevant Period," unless otherwise indicated, shall be fi'om January 

I, 1997 through the date ofthis subpoena. 

21. "SEC Administrative Proceedings" means Jn the Mattir.r of Sunbeam 

Corp., SEC Administrative Proceeding File No. 3-10481, and In the Matter of Diwid C. Fannin, 

SEC Administn.tive Proceeding Filo No. 3-10482 
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22. "Sunbeam.. means Sunbeam Corporation or any of i1s subsidiaries. 

divisions. predecessors. successon. present and former employees. :representatives, and agents. 

23. •'Synergies.. means post-acquisition gains through increase.cl revenue 

and/or decreased cost. 

24. The tCims •you" or ''your" me.ans 11Wacbtcll" as defined in ".Definition 8. 

DOCUMENISTOBEPRODUCED 

All documcn1s concerning die oegotiatio11, signing, and imi:1Jcmcniation of 

the February 271 1998 Agrccmen1s. 

2. All docwnents rdening or relating to the Coleman Transaclion. 

3. All documents n:fleeting, refmmg. or relating to o:>mmunications 

between Wachtell and any MAFCO representltivcs or Advisors regarding the Coleman 

Transaction. 

4. Documents sufficient to idaitify all personnel or persons acting on Your 

behaJfwho perfonned work for MAFCO conceining SWlbeam or the Coleman Tn1DSBction. 

S. All timekeeping sheets or records maintained by you <l� any of yow 

pcnonnel or attorneys concerning activities or services pcrfonned for MAFCO conCCining the 

Coleman Transaction. 

6. All bills and invoices rendered by you and/or expenses iccimed on behalf 

of MAFCO in connection with the Coleman Transaction 

7 
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7. All documents concerning any claims or potential clai1111 that MAPCO 

brought or investigated bringing against Sunbeam, Arthur Andersen. MS & Cc1., or Coopers & 

Lybrand arising out of the Coleman Tnmsaction. 

8. All documents referring or relating to Arthur Andersen'!: 1996 and 1997 

11.udit of Sm,lbcam, including without limitation my review, investigation, analysis. or due 

diligence conducted by Wachtell in connection with the audit. 

9. AJJ documents referring or relating to any review, investigation, analysis, 

or due diligence of Sunbeam conducted by Wachtcll or CPH. including withciut limitation an 

documents reflecting Financial lnfo�an obtained byWacbtcll or CPR 

l 0. All documents reflecting, referring. or n:slating to due diliuencc pcrfonned 

by WachtclJ in connection with the sale of any company in which CPH or M:AFCO received 

stock as part of the consideration for sale, including but not limited to the tran�.actions listed in 

Attachment B. 

11 All doclDDents referring or relating to Sunbeam's public announcement of 

the Coleman Transaction. 

12. All documents concerning or identifying any communications that took 

place between or among Wachtell, CPH or MAFCO. and Arthur Andersen concerning SlDlbeam 

or the Coleman Transaction 

13. All documents reflecting, �!erring, or relating to any communications that 

took place between Wachtell, CPH or MAFCO. and Sunbeam concerning the Coleman 

Tnmsaction. 

8 
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14. All documents reflecting, rcfcrrlng, or relating to any conm1unications that 

took place between or among Wai::btell, CPH or MAFCO, and MS & Co. or Morgan Stanley 

Senior Funding related to Sunbeam or the Coleman Transaction 

15. All documents concerning the potential or actual integration of Coleman, 

First Alert, and/or Signa.twe Brands with Sunbeam, including. but not limited to, studies_ reports, 

analyses, evaluations, projections, estimates, comments, or other work performed ielating to 

actual or potential synergies to be realized from auch integration. 

16. · All of your document retention policies for the Rele\'allt P1criod. 

17. All documents referring or relating to Wachtcll'a poli<:ies, procedures, 

manuaJs. guidelines, refcnmce materials, or checklists for performing due diligc:ncc that were in 

effect during the Relevant Period. 

18. All culendars and other day plannms, whether papc:r or electronic, 

reflecting meetings, events, telephone conferences or other communications regarding the 

Coleman Tnmsaction. 

19. All documents you have provided to or received from any party in the 

Bankruptcy Proceedings or in any of the Litigations, Albittations, or SEC Administrative 

Proceedings, including documents responding to discovery requests, interrogatories, privilege 

logs. ieports, communications, filings. testimony, legal mcm� statements, affidavits, 

declarations and other documents. 

20. All documents you have provided to or received �'1 the SBC or any 

other state or federal governmental or regulatory body conccming Sunbeam or Coleman. 

9 
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21 All documents concerning your efforts to have CPH or MAFCO n:tam or 

maintain your services in connection with the Coleman Transaction. 

22. AJI documents concerning your retention or engagement by MAFCO for 

services related to the Coleman Transaction. 

23. All docmncnlS concerning any JegaJ or .fairness opinions issued by you in 

connection with the Coleman Transaction. 

24: All documents you obtained or generated in connection With your 

engagement by CPH or MAFCO n:lated to Coleman or Sunbeam•s acquisition <rf Coleman. 

25. All documents reflecting all fees and expenses paid by CJ>l:I or MAFCO to 

you in connection with the Coleman Transaction. 

26. All docwnents concerning the closing of 1he Coleraan Ttansaclion. 

including without limitation all documents concerning the decision lo cfosc the Coleman . 

Transaction 

27. All documents used, 111alyzed, consulted, or prepared by any Wacbtell 

employee or agent concerning Swibeam. 

28. All doc:wncnts concerning communigstiona between or among you. 

Sunbeam, Arthur Andersen. MS & Co .• CPH or MAPCO, and Wall Street analysts concerning 

Sunbeam or the Coleman TransactiDD. 

29. All documents concerning the valuation of Sunbeam sci;mities, including 

without ]imitation analyst repoitS from and including July 1, J 996 through Dccc:mber 31, 1998. 

10 
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securities. 

30. AU documcnm con=ning any valuation of Colcma:u or Coleman 

31. All documents conccming Sunbeam's financial statements and/or restated 

fmancial statements. 

earnings. 

32. · All docmncnts concenrlng Sunbeam's first quarter 199:5 sales and/or 

33 Documents sufficient to identify any WOik or services you performed for 

or on behalfofCPH or MAPCO in 1997or1998, regardless of whether you were compensated 

for that worlc. 

34. . All documents concerning the statements contained in the press releases 

issued by Sunbeam on October 23, 19971 March 19, 1998, April 3, 1998, May 9, 1998, June l5, 

1998, June 25, 1998, June 30, 19981October20. 1998, and November 12, 1998. 

35. All documents concc:ming communications relating to Sunbeam, 

Coleman, or CPH, including without limitation · internal communications within Wachtcll or 

commwiications between or among Wachtcll, MS & Co., MSSF and Sunbeam; mcadden, Alps, 

Slate. Meagher & Flom LLP; Coopcn & Lybrand u.P; Llama Company; Arthur Andersen I.LP; 

Satd Verbinnen & Co., Inc.; Hill & Knowlton, Inc.� The Coleman Company, Inc.; Coleman 

(Parent) Holdings Inc..; MacAndrews &; Forbes Holdings, Inc.; Wacbtcll Lipton, lRosen & Katz; 

Davis Polk & Wardwell; or any othc:r pcison or company, and/or any of tbe.ir respective 

employees, agents, or representatives. 

36. All docwnents alnceroing Albert Dunlap and/or Russell Kersh. 

l 
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37. All documents concerning MAFCO with respect to Sunbeam, Coleman or 

38 All documents canceming Scott Paper•s financial condition that were 

cn=atcd between January 1, 1997 and January 1. 2000. 

39. All tnmscripts of and exhibits to any depositions, recorded sta�cnta. or. 

affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

40. All affidavits, declarations, or o1hcr testimonial statcroenta filed or 

submitted in connection with any of the Litigations, the .Arbitrations. or the SEC Administrative 

Proceedings. 

41. All documents concerning or related to the August 12, 1998 Settlement 

Agreement between CPH and Sunbeam. 

12 
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ATIACDMENTB 

MAFCO's 2003 pmchase of Series C Prcfincd SIDclc fiom Revkm, Inc. ("Rcvl1m") aod pun:base 
of shan:sofClaS! A Ommion SIDck fiom Revlon. 

• Revlon HoldingsJoc.'s 1993 purchase of Series A Pie.bed Stix:k fiom'Rcvlon. 

• 

Coleman's 1995 purchase of the shares in Siena Corpo.ration of Forth Sr.nitb,.Inc. owned 
by a group of private invcstots. 

Revlon Holdings Jnc.'s 2001 receipt of common and prcfmrc:d shares of Revlon in 
exchange for certain assets held by Revlon Holdings Inc. 

· 

C&F (Parent) Holdings Inc. 's ( .. C&F Parent") J 995 receipt of shai:es in MAFCO 
Consolidated Group Inc. 

• MAFCO's 2001 receipt of preferred shares in MFW io exchange for certain Senior 
Subordinami Discount Notes that it owned. 

• MAFCO's 2002 purchase ofptefem:d shares in Panavision from Panavis;ion. 
MAFCO's 2003 purchase of preferred shares in Panavision from Panaviafon. 

• MAFCO's 2003 purchase of units in SpcctaGuard Acquisition LLC and all of the shales 
of SpectaOuard Holding Cotporation, a unitholder iD SpcctaGuard Acquisition LLC. 
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·. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing h�. been furnished by 

facsimile and email to all counsel of record on the attached service list on this 12th day of 

December, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
65S 15111 Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON F1ELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
email: jianno@carltonfields.com 
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.. 

SlJPREME COURT OF THE STATE OF NEW YORK 
COUNI"Y OP NEW 'YORK 

In the malla' of the application of MORGAN 
STANLEY & CO. JNCORPORATED, 

PlllitiODCr, 

Imlez No. 1::1:1095((13 

1br III order IO take the deposition of 

Custodian ofRccordi of Cmlit Suisse Finl 
Boston and CoatodUm ofll=ords ofWachtcU. 

JUDICIAL SUBPOENA 
DVCESTI!'!CUM 

Lipton, Rosen. and Katz 
In an action entitled 

COLEMAN (PARENT) HOLDINGS, INC. V. 
MOllGAN STANLBY & CO., INC. pc:adillg 
Jn lbt: Cilt:Uit Court of die 15• Judicial Cimdt 
of1hc State of Florida. . . .. . . . . .  ·=···--. ---· .. . v . . •. -......... . ,J.t-. _,_. ,, •= . ,. ,,.. I '"  - • •' • •• • • • •• • • � • -

To: Recmds Custodian 
Cn:dit Suisse Fim Bostoa 
Eleven Madison Aw:oue 
New Yolk.NY 10010 

uJ11e Jtnpl.e mtf7e .&tau df.Nrm Work 

WB COMMAND YOU, That all busillas and a.:uscs being laid aside, you mid eacl1 o! you 
GREETINGS: 

to !fE_ and anmd before a public notary at lhc oflicea ofKirklaml & EDU, ll.P, Ciligroup Center, 153 East 
53 StRct. New York. NY 100l2 on Jammcy 2, 2004 at 10;00 AM, and at any rcccs11ed or ldjoumed dall: to 
give talimony in t.hil ll:tion on the part of the Petitioner, Morgan Stanley & Co., m:OJpOraled and dlllt Yoll 
briog wilh you. and prvduce at the same time and place cc:rtam. &ec:: Aaaclunmt A and Auachmcnt B, 

now in your custody, and all other deeds, cvidena:s and writings, which you have lll yOllr custody or power, 
concerning the premises. 

Failure ID comply with Ibis subpoena .is punishable as a contempt of Court and &hall make you liable to the 
peaoll on wb05C behalf this subpoena was issued for a penalty not IO exceed .fifty dollars and di damages sustained 
by reason ofyourfililure to i:omply. 

Dated: 12/12/03 
Jeanne M. Heffernan, Bsq. 

Of6m mcl l'mt Of61:11 "*"-: 
Xirldllld .t. Ellil. lJI 
IS3 1!1111 .Sl,. Stnct 
New Yurt, NY 10022 
(212) +c&-4800 

Unku lbc 111bpocna � ._ dirg rhe producli1111 of origiml doallllCall fOf impcclian 1nd copring a1 �place� Reh hems an: 
umally mainbino:I, il.lball be IUlliacnt coddivacom1Jlclu111ha:11ntc OG(lic1u;ifdm ilam ID lies pniducal ThcteuoNbloprodudian ""'l"'llJCS 
or. --pul)' 'lli?JllSI ma be � by Ille party Mddn1 dis:oYtl)', CPLR. t l 122 (d). 
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•' 

At the Ex Parte Motion Term oftb1� 
Supreme Court of the State of New York, 
held in and for Ute County ofNcw �yo*-. at 
the County Courtlu;>use. on the .l!..:._ day of 

MARTIN. SCH(l.�nfD 

.SUPREME COURT OF TIIE STATE OF NEW YORK 
�COUNTY OF NEW YORK 

Jn the matter of the application of MORGAN 
.STANLEY & CO. INCORPORATED, 

Petitioner. 

for an oxdcc to Take the Deposition of 
• 

CUstodian of Records of Cmlit Suisse FiISt 
BoSton and'custodian of Records of WaChtell, 
Lipton, Rosen, and Katz 

In an action entitled 

COLEMAN (PARENT) HOLDINGS, JNC. V. 
MORGAN STANLEY & CO., INC. pending 
in the Circuit Court of the 15th Judicial Circuit 
of the State of Florida. 

INDEX NO. /.2.IO?S /�·003 
• 

ORDER TO TAKE DEPOSITION OF 
WITNESSES FOR USE.WmlOUT THE 
STATE PURSUANf TO CPLR § 3102{c) 

An application having been made on behalf of defendant Morgan Stanley & Co. Inc. for 

the taking of the deposition and/or the production of docilments of Respondents pursuant to a 

Commission issued in connection with an action pending in the Circuit Court offhe 15th Judicial 

Circuit of the State of Florida. 

NOW; on reading and fiJing the Affmnation of Eric Leon. :Esq., affirmed to on December 

9, 2003. the Commission to take depositions of Respondents and the accompanying document 

requests. Jt is. 

141 0 2 4 / 0 3 9  
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- · - - ·· ··- - -- ---

ORDERED that oral depositions of Respondents be conducted hy...teee-eed ete11egf8tl:hie 

-fttetlfttat the offici:s of Kirkland & Ellis, LLP,-153 East S3"' Street, New Yorlc, New York, 

I 0022-461 1 on January 21 2004 at I 0:00 a.m. before a notary public or other person authorized 

� administer oaths in order to give testimony anl¢'produce documents; and it is further 

ORD.BRED ihat the 9eeHmaR'6 Rllfll86l•d ile pc-eE111eeiil at the eili;e& ef Kir;kland & illi11, 

!LP, l§l S&et §ln1 Streess)lew Verk, New V91'k1 10022 4611 en January 21 2004 at lQ·OQ am; 

and it i::! mrther 

_ ORDERED thatpem<ma.1 senice ofa copy of this Order along with the subpoena upon 
-: - or.f•r . ·,ntJ.-c.A",: .. f .... �c.f:·��- � 
Respondents and service by mail,�n all attorneys of rc<:ont�n or before December l.b 2003 shell 

be sufficient. 

ENTER: 

2 
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AITACHM!NT A 

INSTRUCTIONS 

J The connectives .. and .. and "or" shall be cnnstrued either disjWlctively or 

' conjunctively as necc.ssary to bring within the scope of the discovery request 1111 responses that 

might otherwise be construed to be outside of its scope. 

versa. 

2. The use of the singular fonn of any won! includes the plural and vice 

3. Documents requested and lo be produced include all Documents in the 

possession, custody or conbol of the plaintiff including, but not limited to, any agents, 

employees, contractors. attorneys, arid consultants or ex.perts worlting for or in favor· of the 

plaintiff or its attorneys. 

4. If, in responding to this Subpoma. yuu eocowiter any ambiguities when 

consttuing a request or definition, the response shall set forth the matter deemed am.biguous 

and the construction used in responding. 

5 Whenever in 1b.ls Subpoena you are asked to identify or produce a 

document which is deemed by you to be properly withheld from production fi:>r inspection or 

copying under claim of privilege (including, but not limited to. the work J>I'IOOucl doctrine), 

provide a privilege Jog that includes: the type of document, the general subject matter of the 

document, the date of the document, end such other infonnation as is sufficient to identify the 

document, inclwling, where appropriate, the author, addressee, custodian, and any other 

recipient of the document, and where not apparent, the �lationship of the autho1r, the addressee, 

custodian, and any other recipient to each other, in a manner that, witbo11.t revealing the 

1 
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information claimed to be protect� will enable this party to assess the a11plicability of the 

priVilegc protection claim.CG by you. The pr1Vllege log Shall be provided withi.i1 I.be tilm� isc;& 

forth in the agreed-upon order. 

6. H production of any requested documcnt{s) is objected to on the grounds 

that production is Wlduly burdensome, describe the bwden or expense of the proposed 

discovery. 

.., When a document contains both privileged and non-privileged material, 

the oou-privileged matCriaJ must be' disclosed to the fullest extent possible without disclosing 

the privileged material. Ifa privilege is asserted with regard to part of the material contained in 

a doCum.ent, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or alteced in any filshion, identify as 

to each document the reason for the redaction or alteration. Any redactiOll must be clearly 

visible on the redacted document 

8. If a responsive document exists but is no longer in your possession. 

custody, or control, state: its date. autbor(s), recipient(s), subject matter, what disposition was 

made of the docwnent, and the person or entity, if any, now in possession, c:ustody, or control 

of the document. If a responsive document bas becu destroyed. identify the elate of dcatmction. 

the pem>n who destroyed th.e document and the person who directed thal the document be 

destroyed and state the reason for its destruction. 

9. Produce all of the docwnents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

2 
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10. If any of these documents cannot be produced. in full. you .are teqUested to 

produce them to the fullest extmt possi"ble. specifying clearly the reasons fur :Your inability to 

produce the remainder and staring any information. knowledge, or belief you have canceming 

the unproduced portion. 

1 1  If the requested documents arc maintained in 11. fiJe, tbc file folder is 

included in the request for production of those documents. 

or .. each." 

limited to. 

12. The terms "any," "all" and .. each" shall be construed to mcian -any," "all," 

13. The tcnn 1'including" shall be construed to mean .. induding but not 

I 4. The present tense shall be construed to include the past and future tenses. 

IS. The specificity of any requesc herein shall not be construed to limit the 

generality or reach of any other request betdn. 

16. Unless otbawise specified, this Request calls for the production of 

documents created, delivered, disbibutcd. sent, received. accessed, or modified up to 'the date 

of your response to this Request. 

DEFINITIONS 

1. .. Advisor:s'' means firumcial advisors, legal advisors:, accountants, 

consultants and any other third-party advising or assisting in any way wifo the Coleman 

. Transaction. 

3 
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2. "Communication" means any exchange or transmittal of infomaation by 

any means of t:nmsmission. including. without limitation, faco-to-face co:llvcrsation, mail. 

overnight delivery, Intemet. telephone, electronic:: mail, or f&csimile. 

3. The tenn .. conceniing" means relating to, referring to, descnbing, 

evidencing, or constituting. 

4. "'Coleman" means Coleman Company, Inc. 

S. The "Coleman Transaction" means Sunbeam's acquisition of Coleman 

Company, Inc. fiom CPH and all related communications, agreements, and tnnsactions, 

including the February 27, 1 998 Agreements and the Much 30, 1998 closing. 

6. "CPH'' means Coleman (Pan:ot) Holdings Inc. and 8l1Y of its officers, 

directors, former or present employees, representatives and agents. 

7. Credit Suisse First Boston means Credit Suisse First Bos ton and any of its 

officeis, directors, fonner or present employees, representatives and agents. 

8. "Document" means any recording in any tangible form of any 

infonnation_ whether handwritten. typed, printed. stored on computer disks. uipes, or databases, 

or otherwise reproduced. "Document" or ••documents" also includes elec,trooic documents 

whether stored on servers or hard drives, e-mail, backup tapes, voicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

term. 

4 
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9. The "'February 27, 1998 Agreements" means (a) the Agre:cment and Plan 

of Merger dated February 27, 1998 between Sunbeam Corp., Laser- Acquisition Cmp., CLN 

Holdings, Inc. and Coleman (Parent) Holdings Inc. and (b) the Agreement and P� of Merger 

dated Febnwy 27, 1998 between Sunbeam Cmp., Camper Acquisition Cmp., and The 

Colcnian Company, Inc., and all schedules, cldifbits, and documents n:latcd lo those 

Agreements. 

10. "'Financial lnfonnati011" means information concerning lhc1 past or pnac:nt 

financial condition of Sunbeam or Sunbeam securities. 

1 1  .. Financial Statements" means documents reflecting Financial Infonnatian. 

including without· limitation quartedy repores, yearly reports, balance sheets, statements of 

income, earnings, cash flow projections, and sources and applications of funds. 

12. The term ''identify" (with respect to documents) means to give, to the 

extent known, the (i) type of document, (ii) general subject matter; (iii) date o:f the document; 

and (iv) author(s), addressec{s) andn:cipient(s). 

13. "Litigations" means In re Sunbeam Securities Litigation,. 9S..82S8-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8713-­

Civ .-Middlcbroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Arnlap, No. CL 

983168AD (15" Jud. Cir .. Fla.); Stapleton v. Sunbeam Corp., No. 98w1676-Civ.-King (S..D. 

Fla); SU11beam Corp. v. PrlcewaterhouseCoopen L1J'7 No. CL 005444AN (15111 Jud. Cir •• Fla.); 

Jn re SunbeJ:Jm Corp .• Inc., No. 01-40291 (A.JG) (Bankr. S.D.N.Y'.) and any adversary 

proceeding& tnerem; MC 1'. Dunlap. No. OHl4.H·C1v.-Mlddlebrooks (S.D. !'18.)j 00/aree 

Capital Management LLC v. A.rthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 

- :S 
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. .  

Coleman (Parent) Holdings Inc. v. blhur Andersen LLP, No. CA 01-06062.AN (15111 Jud. Cir. 

Fla.) and any other action arising out of the SUnbca:m Acquisition of Coleman. 

14. "MAFCO" means MacAndrewa &. Forbes, Inc� and an)' of its officers, 

directois, parents, subsidiaries, former or present emplo� representatives, u1d agents. 

l S. ,.MS & Co." means Morgan S1anley & Co. Inc. and any of its officers, 

directors, Conner or present employees, representatives and agents. 

16. "MSSF .. mca.us Morgan Stanley Senior Funding, Inc. and any of its 

officers, direc:toIB, former or present employees, representatives and agents . 

. 7. The term "'person" is dcrmed as any natural person or BllrY business, legal 

or governmental entity or association. 

constituting. 

18. The tenn •'Jclating to" means concerning, evidencing, referring to, or 

19. The �Relevant Period,'' unless otherwise indicated. shall be from Jamiary 

, 1997 through the date of this subpoena. 

20. "SEC Administrative Proceedings" means In the Ml1Uer of Sunbeam 

Corp., SEC Administrative Proceeding Pile No. 3-1048 1, and Jn the Matter of David C.. 

Fannin, SEC Administrative Proceeding File No. 3-10482. 

21 "Sunbeam" means Sunbeam Cmporation or any or its subsidiaries, 

divisions, predecessors, successors, present and fonner employees, represcnt1tives. and agents. 

6 
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••synergies" means post-acquisition gains 1hrough increased revenue. 

and/or dcc;reased cost. 

The terms "yoU" or "'your,. means "CSFB" as defined in Definition 7. 

DOCUMENTS TO BE fRODUCJD 

1 All documents concerning tho negotiation. signing. and implementation of 

the Februmy 27, 1998 Agreements. 

2. All documents referring or relating lo the Coleman Transai:tion. 

3. All documents reflecting. referring. or relating to r:ommunications 

between CSFB and any MAFCO representati� or AdvisOIB rcgardin1� the CoJenlan. 

Transaction. 

4. All documents referring or relating to Arthur Andersen's l 996 and 1997 

audit of Sllllbeam, including without limitation any review, investigation, analysis, and due 

. diligence conducted by CSFB in connection with the audiL 

S. All docouments referring or relating to the restatement of Sunbeam's 

financial statements for 1 996, 1997 or 1998. 

6. All documents referring or relating to any review, investiuation. mialysis, 

or due diligence of Sunbeam conducted by CSFB or CPH. including without limitation all 

documCDts reflecting Fiuaocial Information obtained by CSFB or CPH. 

7. All documcnf:S rdlecting. referring,· or relating to due diligi;ncc pe.rfonncd 

by CSFB in connection with the saJe of any company in which CPH or MAFCO> received stock 

'7 
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as part of the consideration for 1salc, including but not limited to the transeictions listed in 

Attachment B. 

8. All documents referring or relating to Sunbeam's public announcement of 

·the Coleman Transaction. 

9. All documents concerning or identifying any communications that took 

place between or among CSFB, CPR-or MAPCO, and Arthur Andes:sen concerning Sunbeam 

or the Coleman Transaction. 

10. All documents reflecting. referring, or relating to any comrrnmications that 

took plaec between CSFB, CPH or MAFCO, and Sunbeam related to the Colem:lD Transaction. 

1 1  All documents reflecting, referring, or relating to any communications that 

took place betwccn or among CSFB, CPH or MAFCO. and MS & Co. or MSSF related to 

Sunbeam or the Coleman Transaction. 

12. All documents concerning the potential or actual integrati•m of Coleman, 

First Alen. and/or Signature Brands with Sunbeam, including. but not limited to, studies, 

reports, analyses, evaluatiODS, projections, estimates, . comments, or other wor.k performed 

relating to actual or potential syriergies to be realized from such an integration. 

13. All of your document retention policies for the Relevant Period. 

14. All documents refening or relating to CSFB's polici«:s, procedures, 

manuals, guidelines, reference materiBls, or checklists for performing due diligence that were in 

effect during the Rdcvant Period 

8 
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• IS. All calendars and other day planners, whether papEr or eJectronic, 

iefledirig meetio,lfs� "eY�fs,, �;U:J�h�.· ·c�·'. br. �di�. ���� re�gttbe 
Coleman Transaction. 

16. All documents you have provided to or received from any party in any of 

the Litigations. Arbibations, or SEC Administrative Proceedings. including documents 

responding to discovery requests, interrogatories, privilege JoBS> reports, communications, 

filings, testimony, legal memomnda, Statements, affidavits, declarations and other documents. 

17. All documents you have provided to or received ftom the SBC or any 

other state or federal govenunen1al or regulatory body concerning Sunbeam or Coleman. 

18. All docmnents concerning your efforts to have CPH or MAFCO retain or 

maintain yom services iD c::onnection with the Colemau Transaction, o.r in connection with any 

other proposed engagement involving the performance of due diligence. 

19. All documents concerning your n:tention or engagement by CPH for 

services related to the Coleman Transaction. 

20. All documents concerning any legal o.r fairness opinion issued by you in 

connection with the Coleman 'IDnsaction. 

21. All documents you obtained or generated in �iction with your 

engagement by CPH or MAFCO related to Coleman or Sunbeam's acquisitioil of Coleman. 

22. All document$ tdlccting all fees and expenses paid by CPH or MAFCO to 

· you in connection with the Coleman Transaction. 

9 
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1 '  

23. All documents concerning the closing of the Coleman Transaction, 

including without limitation all documents conceming the decision to cloie the Colc:mm 

Transaction. 

24. All documents used, analyzed, consulted, or prepared by any CSFB 

employee or agent �eming Sunbeam. 

2S All documents concerning communications between 1:>r among you, 

Sunbeam., Arthur Ande.rsen, MS & Co., CPH or MAFCO, and Wall Street analyi;ts concerning 

Sunbeam or the Colanan Transaction. 

26. All documents concerning the valuation of Sunbeam securities, including 

without limitalion analyst tepDrts from and including July 1, 1996 tbrollgb Dcc::mber 31, 1998. 

secwities. 

27. All documents concerning any valuation of Colcm1:m or Coleman 

28. All documenb concerning Sunbeam's financial statemen1:s and/or restated 

financial stateQlcnts. 

earnings. 

29. All documents concerning Sunbeam's fust quarter 1998 �es and/or 

30. Documents sufficient to identify any work or services you pcrfonned for 

or on bchalf of CPH or MAf'CO in 1997 or 1998, regardless of whether you were compensated 

for that work. 

JO 
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31. All documents conccming the statements contained in tlie press releases 

iss�hy ��,.o� �{199.!��J��·l998,.� 3. 199�, May''!l, .1�� •. JUiie 15, 

1 998, June 25, 1998, June 30, 1998, October 20, 1998, and November 12, 1998. 

32. All documcnls con�ing communications rclatinn to Swbeam, 

Col� or CPH, including without limitation internal com.mtmications within CSFB or 

communications: between or among CSFB, MS & Co., MSSF and Sunbeam; Skaddcn, Arps,. 

Slate, Meaghc::i- & Flom UP; Coapen & Lybrand IJ..P; Llama Company; Arthur Andersen 

tLP.;. sai-d: v�¥.nen.: �,-ea_._.,!¥-;:��--&:,.�°'vil�- Iiic.; -'The Cb:i�.··�y�.· ,Inc.; 
Coleman (Parent} Holdings Inc.;· Mac.Andrews & Forbes Holdings, Inc.; Wachtcll Lipton, 

Rosen & Katz; Davis Polle & Wardwell; or any other person or company, audlor any of thciC 

rcspcctive employees, agents, or representatives. 

CPR 

33. AU documents conceming Albert Dunlap and/or Russell Kersh 

34. All documents concerning MAFCO with respect to Sunbeam, Coleman or 

35 All documents concerning employment contracts, pcrfonnance 

evaluations, and/or personnel files of all CSFB personnel who performed i;crvices for or on 

behalf of CPH or MAFCO in 1997 or 1998, to the extc.nt that· those documents also relate to 

due diligence worlc perl'ormcd on engagements for CPH or MAFCO. 

36. All documents concerning Scott Paper's financial ccndition that were 

created bctween Janwuy l ,  1997 and January 1, 2000. 

1 1  
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37. All transcripts of and exhibit! to any depositions. recorded statements, or 

affidavits in connection with any of the Litigati� the Arbitrations, or the SEC Administrative 

Proceedings. 

38. All affidavits, decimations. or other testimonial statcJncnts tiled or 

submitted in connection with any of the Utigations, the Arbitrations, or the SBC 

Administrative Proceedings. 

39. All documents concerning or related to the August 12, 1 998 Sett1ement 

Agreement between CPH and Sunbeam. 

12 
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I 
! ·  

ATfACBMENl' B 

• MAFCO's 2003 purclme of Series C Plefcmd Stock fiom Rcvllin, Inc. ("Revlon'') and putthasc 
of &mrs of Class A Conunon S1DCk from Revlon. 

Revlon Holdings Inc. •s 1993 pun:base of Series A Pxeti::oed Stock fiun Revlon. 
• Coleman's 1995 purchase of the shares in Sien:a Corpomtion of Forth Smith,. Inc. owned 

by a group of private invest.on. 
Revlon Holdings Inc. •s 2001 receipt of common and prefem:d shares of Revlon in 
exchange for certain assets held by Revlon Holding& Inc. 

• C&F (Parent) Holdings Inc.•s ('"C&F Parent") 1995 receipt of sharc:1 in MAFCO 
Consolidated Group Inc. 

• MAFCO's 2001 receipt of p�fened shan:s in MFW in exchange for ·certain Senior 
Subordinated Oiscowlt Notes that it owned. 

• 

• 

MAFCO"s 2002 pun:hase of preferred shares in Panavision from Panavisio:11. 

MAFCO's 2003 purchase of preferred shares in Panavision from Panavisio:o. 

MAFCO's 2003 purchase of units in SpectaGuard Acquisition LLC and all of the sbara 
ofSpectaGuard Holding Coiporation, a uoitholder in SpectaGlJard Acquisition U.C. 

---- - - -- · - ·  - - - · - · - - . 

141 0 3 8 / 0 3 9  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and email to all counsel of record on the attached ser\lice lisf on this 12th day of 

December, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Ka:thcyn R. DeBord 
KIRKLAND & ELUS LLP 
655 lSlh Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

C«Jansel for Defendant 
Morgan Stanley & Co • .  Incorporated 

Joseph lanno, Jr. (FL Bar # 655351) 
CARLTON FIELDS� P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
email: jianno@carltonfields.com · 

BYe({o-11@1 ,, (l_ �� 

l4l 0 3 9 / 0 3 9  
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE FOR JURY TRIAL 

Plaintiffs, COLEMAN (PARENT) HOLDINGS INC., pursuant to Rule 1.440 of the 

Florida Rules of Civil Procedure, show to the Court that the action is at issue and ready to be set 

for trial on the original action or a subsequent proceeding. It is expected that this case will take 

15 days (3 weeks) to try. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this � of---<:=--=------J'-1-

cy Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 

Fax: (561) 478-0754 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Plaintiffs' Notice ofJury Trial 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 30, 2003 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Plaintiffs Motion for a Protective Order to Bar Certain Non-Party Discovery 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

141002/003 

I HERE BY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all Counsel on the attached list , and by Federal Express to Theodore 

Gewertz, Wachtell, Lipton, Rosen and Katz, 51 West 52nd Street, New York, NY 10019; and 

N ancy Swift, VP and Counsel, Credit Suisse First Boston, One Madison Avenue, New York, NY 

10010onthis /�yof W• , 2003. 

orida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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12/19/2003 15:11 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated will 

take the videotaped deposition of Donald G. Drapkin, pursuant to Florida Rules of Civil 

Procedure 1.280 and 1.310. The oral examination will take place beginning on January 7, 2004, 

at 9:30 a.m. and continue from day to day until completed at the offices of Kirkland & Ellis, 

LLP, 153 East 53rd Street, New York, New York, 10022. 

The deposition will be taken before a person authorized to administer oaths and recorded 

by stenographic and videographic means. The video operator will be Esquire Deposition 

Services of 216 E. 45th Street in New York, New York. The witness is instructed to bring all 
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books, papers, and other things in his or her possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

Dated: December 19, 2003 

2 

Zhonette M. Brown 
Larissa Paule-Carres 
Ryan P. Phair 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 19th day of 

December, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Ryan P. Phair 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: ��I 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. · 

MORGAN STANLEY & CO. INCORPORATED'S 
MOTION TO COMPEL DISCOVERY 

Pursuant to Florida Rule of Civil Procedure 1.380(a), Morgan Stanley & Co. 

Incorporated ("Morgan Stanley'') respectfully moves this Court for an order compelling Coleman 

- (Parent) Holdings Inc. ("CPH") to respond to discovery pertaining to the identities, experience 

and competence of in-house CPH and MAPCO employees to conduct due diligence in 

acquisition transactions · of the type at issue here, and in particular to respond to Morgan 

Stanley's Third Set of Interrogatories, Interrogatory No. 2. 

As grounds for this motion, Morgan Stanley states: 

1. CPH has refused to respond to the following interrogatory designed to identify the 

CPH and MacAndrews & Forbes ("MAPCO") employees responsible for conducting due 

diligence in acquisition transactions in 1997 through 1998: 

WPBfi572887. I 

Identify all persons at CPH or MAPCO whose job responsibilities 
included, in 1997 and 1998, due diligence or financial review of 
proposed mergers and acquisitions, including a description of each 
person's educational employment history, a description of any 
accounting or financial ·certifications or licenses held by such 
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persons, and a description of any financial or business training they 
have had. 

(Oct. 13, 2003 MS 3d Set of Interrogs. to Plf. CPH, Irrog. 2. (Ex. 1).) 

2. CPH objected to this request "insofar as it seeks information related to MAFCO, a 

non-party to this lawsuit;" because it is "vague, ambiguous and overbroad insofar as it fails to 

define the term 'due diligence;"' and because it is "not limited to individuals who performed due 

diligence concerning the [Coleman] transaction." (Nov. 12, 2003 CPR Resp. & Objs. to Def. 

MS 3d Set oflnterrogs, Resp. 2 (Ex. 2).) These objections are wholly without merit. 

3. As an initial matter, CPR cannot shield MAFCO and its employees from 

discovery. CPR is a empty-shell holding company that, according to CPR's Rule 1.310 

deposition witness (himself a MAFCO employee), has no employees of its own. All negotiations 

and decisions were handled by MAFCO employees. Indeed, CPR' s lawsuit against Morgan 

Stanley is premised on an acquisition transaction in which MAFCO, CPR's parent company; 

played a larger role in the transaction than CPR itself. If Morgan Stanley is unable to get 

discovery from MAFCO (whose employees negotiated the acquisition and exercised complete 

control over the actions of CPH with regard to the decision to sell its interest in Coleman), 

Morgan Stanley will not have access to important discoverable information about the claims 

alleged against it. CPR, as the plaintiff, cannot employ the resources of MAFCO to bring this 

litigation to bear, but then hide behind corporate formalities to deprive Morgan Stanley of plainly 

discoverable information that is clearly relevant to the case. 

4. There is no dispute that MAFCO employees have pertinent discoverable 

information. CPH's own interrogatory response lists fourteen (14) MAFCO employees as 

having discoverable information relating to CPR's Complaint - but not a single CPR employee. 

(See Sept. 2, 2003 CPR Resp. to MS 1st Set Interrogs., Resp. 1, served Sept. 2, 2003 and filed 

WPB#572887. I 2 
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under seal) In addition, CPH identified at least six (6) instances in which MAPCO 

representatives personally met with Morgan Stanley representatives to discuss or negotiate the 
/ 

Coleman Transaction, see Oct. 13, 2003 CPH Resp. to MS 2d Set of Interrogs. & 2nd Req. for 

Prod. of Docs., Resp. 1, served Oct. 13, 2003 and filed under seal, and at least eleven (11) 

instances in which MAPCO representatives discussed the transaction with Morgan Stanley, see 

id. at Resp. 3. None of these discovery responses refer to any action by a CPH employee. In 

light of MAFCO' s important role in the acquisition transaction and CPH' s own admission that 

MAFCO personnel have discoverable information, CPH's refusal to respond to MAPCO-related 

discovery on the grounds that MAFCO and its employees are non-parties in this instance is 

groundless. Further, given the close relationship between CPH and MAFCO, there can be no 

question that information that is available to MAFCO is also available to CPH. Pursuant to Rule 

1.340, CPH is obligated to "furnish the information available to that party." 

5. CPH's objection to responding to this Interrogatory because it fails to define the 

term "due diligence" is nonsensical. Given . that CPH' s claims against Morgan Stanley are 

premis·ed on (legally and factually defective) allegations that Morgan Stanley did not conduct 

proper due diligence of Sunbeam, and the fact that CPH has used the term "due diligence" 

repeatedly in its own discovery requests and responses, CPH cannot seriously now contend that 

it does not know what "activities might be encompassed" by that term. I CPH cannot be 

permitted to base its Complaint in part upon allegations of faulty "due diligence" and at the same 

1 See, e.g., id. at Resps. 4-5 (responding (I) that on February 23, 1998, "Messrs. Nesbitt, Page, [et. al] ... met with 
Messrs. Stynes, Fuchs, [et. al.). . .  to conduct due diligence; (2) that on February 23-24 1998 "Messrs. Fannin, 
Goudis, [et. al.) ... met with Messrs. Levin, Page [et. al] to conduct due diligence; and (3) that "onJanuary 29, 1998, 
Sunbeam and Morgan Stanley representatives met with Coleman, Mafco, and Credit Suisse First Boston 
representatives in New York to discuss the Transaction and preliminary due diligence.") (emphasis added); see also 
May9, 2003 Plf.'s 151 Req. for Prod. of Docs., Reqs. 3, 4, 26, 43 (requesting documents related to "due diligence" 
without providing a definition of that term) (Ex. 3).) 

WPB#572887.1 3 
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time shield itself from "due diligence" -related discovery on the grounds that the term is "vague 

and ambiguous." 

6. Nor can CPH limit discovery to the identities of the MAPCO employees who 

conducted due diligence for the Coleman acquisition. Given the nature of CPH's claims and 

allegations - i.e. that CPH relied on a financial advisor to its counterparty in arm's length 

negotiation in deciding to proceed with the acquisition - Morgan Stanley is entitled to discover 

the identities and qualifications of the sophisticated in-house advisors that were available to CPH 

to perform the same functions for which it supposedly relied upon Morgan Stanley. Such 

discovery will enable Morgan Stanley to determine, for example, whether CPH and MAFCO 

. made any attempts to verify the representations that CPH alleges supports its claim against 

Morgan Stanley, and will in turn show that CPH and MAFCO had absolutely no basis for relying 

upon representations made by their counterparty's underwriter. 

7. Limiting discovery to the individuals involved m the Coleman acquisition, 

moreover, would acutely impair Morgan Stanl�y from defending CPH' s allegations. CPH and 

MAPCO are highly sophisticated parties who (according to their own prior interrogatory 

responses) have entered into a spate of acquisition transactions - precisely like the Coleman 

Transaction - in which they received stock as part of the consideration. Morgan Stanley is 

entitled to explore whether CPH and MAFCO performed the same types and degree of due 

diligence and financial analysis for the Coleman transaction as it did for these other sales, and 

whether CPH and MAFCO availed themselves of the same in-house resources and expertise in 

deciding whether to proceed with those transactions. 

Conclusion 

For the foregoing reasons, Morgan Stanley respectfully requests an order compelling 

CPH to respond to Morgan Stanley's Third Set of Interrogatories, Interrogatory No. 2. 

WPB#572BB7. I 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express and e-mail to all counsel of record on the attached service list on this� 
of December, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 . 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#572887. I 

CARLTON FIELDS, P.A.· 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: j ianno@carltonfields.com 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Michael Brody Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#572887.1 6 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC, 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S TIDRD SET OF 
INTE�OGATORIES TO PLAINTIFF COLEMAN (PARENT) HOLDINGS, INC. 

Pursuant · to the Florida Rules of Civil Procedure 1.280 and 1.340, 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") hereby requests that Plaintiff 

Coleman (Parent) Holdings, Inc. ("CPH") answer the following interrogatories and otherwise 

specify objections, if any, in accordance with the definitions and instructions contained herein. 

INSTRUCTIONS 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

2. The use of the singular form of any word includes the plural and vice versa. 

3. Each interrogatory should be answered separately and fully, unless it is objected 

to, in which event the reasons for the objections should be stated with specificity. The answers 

are to be signed by plaintiffs and the objections, if any, are to be signed by the attomey(s)-

EXHIBIT 
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making them. Where a complete answer to a particular interrogatory is not possible, the 

interrogatory should be answered to the extent possible and a statement should be made 

indicating why only a partial answer is given, the efforts made by you to obtain the information 

and the source from which all responsive information may be obtained, to the best of your 

knowledge or belief. 

4. If it is claimed that information responsive to any interrogatory is privileged, 

work product, or otherwise protected from disclosure, state the nature and basis for any such 

claim of privilege, work product, or other ground for nondisclosure and identify: (a) the subject 

matter of any such information; (b) if the information is embodied in a document, the author of 

the document and each person to whom the origina_l or a copy of the document was sent; ( c) if 

the information was communicated orally, the person making the communication and all persons 

present at or participating in the communication; ( d) the date of the document o:i;- oral 

communication; and (e) the general subject matter of the document or oral communication, 

within the time set forth in the agreed-upon order. Any part of an answer to which you do not 

claim privilege or work product should be given in full. 

5. The term "identify" (with respect to documents) means to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

6. The term "identify" (with respect to persons) means to give, to the extent known, 

the person's full name, present or last known address, and when referring to a natural person, 

additionally, the present or_ last known place of employment. Once a person has been identified 

in accordance with this subparagraph, only the name of that person need be listed in response to 

subsequent discovery requesting the identification of that person. 
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7. When used in reference to a person other than a natural person, "identify" :i:neans: 

(a) to state its name; (b) to describe its nature (e.g., corporation, partnership, etc.); (c) to state the 

location of its principal place of business; and ( d) to identify the person or persons employed by 

such entity whose actions on behalf of the entity are responsive to the interrogatory. 

8. When used with respect to the identification of facts, acts, events, occurrences, 

meetings, telephone conferences or communications, "identify" means to describe with 

specificity the fact, act, event, occurrence, meeting, telephone conference, or communication in 

question, including, but not limited to: (a) identifying all participants in the fact, act, event, 

occurrence, meeting, telephone conference or communication; (b) stating the date(s) on which 

the fact, act, event, occurrence, meeting, telephone conference or communication took place; (c) 

stating the location(s) at which the fact, act, event, occurrence, meeting, telephone conference or 

communication took place; and (d) providing a description of the substance of the fact, act, 

event, occurrence, meeting, telephone conference or communication. 

"each." 

9. The terms "any," "all" and "each" shall be construed to mean "any," "all," or 

10. The term "including" shall be construed to mean "including but not limited to." 

11. The present tense shall be construed to include the past and future tenses. 

12. Unless otherwise indicated, these 'interrogatories request information for the 

period beginning January I, 1996. 

DEFINITIONS 

1. "CPR" means Coleman (Parent) Holdings Inc. and any of its officers, directors, 

former or present employees, representatives and agents. 

2. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representativ�s and agents. 
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3. "MS & Co," means Morgan Stanley & Co. Inc. and any of its officers, directors, 

former or present employees, representatives and agents. 

4. The tenn "person" is defined as any natural person or any business, legal or 

governmental entity or association. 

5. The tenns "you" or "your" means "CPH" as defined in Definition 16. 

INTERROGATORIES 

1. State with particularity the 1997 and 1998 net worth, income, revenue and global 

holdings (including non-MAFCO holdings) ofMAFCO, CPH, Ronald Perelman, Howard Gittis, 

and any' other MAFCO or CPH employee who participated in the due diligence or financial 

review of Sunbeam's acquisition of the Coleman Company. 

2. Identify all persons at CPH or MAPCO whose job responsibilities included, in 

1997 or 1998, due diligence or financial review of proposed mergers and acquisitions, including 

a description of each person's educational and employment history, a description of any 

accounting or financial certifications or licenses held by such persons, and a description of any 

financial or business training they have had. 

Dated: October 13, 2003 

onette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
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Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-m�il to all counsel of record on the attached service list on this 13th 9ay of 

October, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: . . (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar # 655351) 
. CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY:�� Zt;e � .

. 
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SERVICE LIST 

John Scarola Cofil1.sel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT &SHIPLEY, P.A. 
213 9 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois:60611 
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IN THE Cffi.CUIT COURT OF THE FIFTEENTH JUDICIAL cmcurr 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOWlNGS lNC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) Case No. 03 CA 005045 Al 
) 
) Judge Elizabeth T. Maass 
) 
) 
) 
) 

���������������� > 

COLEMAN (PARENT} HOLDINGS INC.'S RESPONSES AND 
OBJECTIONS TO DEFENDANT �ORGAN STANLEY & CO., INC.'S 

THIRDSETOFINTERRQGATORJES 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, and pursuant to 

Florida Rules of Civil Procedure 1 .280, 1.340 and I .350, hereby responds and objects to -Morgan 

Stanley & Co. Incorporated's ("'Morgan Stanley'i Third Set of Interrogatories ("Interrogatories") 

dated October 13, 2003 as follows: 

INITIAL OBJECTIONS 

1. CPH incorporates by reference the Initial Objections set forth in its written 

response to Morgan Stanley's first set of interrogatories. 

INTERROGATORY RESPONSES AND FURTHER OBJECTION§ 

INTERROGATORY NO. 1: State with particularity the 1997 and 1998 net worth, income, 
revenue and global holdings (including non-MAPCO holdings) ofMAFCO, CPH, Ronald Perelman, 
Howard Gittis, and any other MAPCO or CPH employee who participated in the due diligence or 
financial review of Sunbeam's acquisition of the Coleman Company. 

RESPONSE: CPH notes that Interrogatory No. I c9nstitutes multiple separate 

interrogatories. CPH objects to Interrogatory No. 1 as overbroad and not relevant to the litigation 

nor reasonably calculated to lead to the discovery of admissible evidence. CPH further objects to 

Interrogatory No. 1 because it seeks personal information about entities and individuals not party to 

EXHIBIT 
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this lawsuit, including Mafco, Ronald Perelman, Howard Gittis, and other individuals employed by 

Mafco or CPH. 

INTERRQGATORY NO. 2: Identify all persons at CPH or MAFCO whose job responsibilities 
included, in 1997 or 1998, due diligence or financial review of proposed mergers and acquisitions, ' ·· 

including a description of each person's educational and employment history, a description of any 
accounting or .financial certifications or licenses held by such persons, and a description of any 
financial or business training they have had. · 

RESPONSE: CPH notes that Interrogatory No. 2 constitutes multiple . separate 

interrogatories. CPH objects to Interrogatory No. 2 insofar as it seeks information related to Mafco, 

a non-party to this lawsuit. CPH further objects to Interrogatory No. 2 as overbroad and as seeking 

information not relevant to the litigation nor reasonably calculated to lead to the discovery of 

admissible evidence because Interrogatory No. 2 is not limited to individuals who performed due 

diligence concerning the transaction by which Sunbeam acquired CPH' s interest in The Coleman 

Company, Inc. CPH further objects to Interrogatory No. 2 ori the ground that it is vague, ambiguous, 

and overbroad insofar as it fails to define the term "due diligence" or otherwise identify with 
, 

sufficient particularity the activities that might be encompassed by that term. 

As to objections: 

ByCA.,,42;, � � 
· One o Their Attorneys 

Dated: November 12,. 2003 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

ATTORNEYS FOR COLEMAN (PARENT) HOLDINGS INC. 

-2-
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I, Steven L. Fasman, being dl.dy sworn., depose and say that 1 am authorized on behB!f 

of Coleman (Parent) Holdings Inc. and, on its behalf, I have read the forcgoina COLEMAN (PARENT) 

HOLDJNGSINC.'SREsPONUSANDOBJECTIONSTOMORGANST.-\NLEV&CO.,(N'C.'STHIRDSET 

OF INTERROOATORllS. and to the best of my knowledge and beliefthe responses contamed therein 

are tnio and correct. 

Subscribed and swom to before me 
this JJfJ. day of November, 2003. 

STEVEN L. FASMAN 
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NOV-12-2003 17:18 JENNER & BLOCK, LLC 

CERTIFICATE OF SERVICE 

312 527 0484 P.05/15 

· I, Deirdre E. Connell, hereby certify that a true and correct copy of the foregoing COLEMAN 

(PARENT) HOLDINGS INC. 'S RESPONSES AND 0BJEt.:TlONS TO DEFENDANT MORGAN STANLEY 

& Co., INC.' s TmRD SET OF INTERROGATORIES has been served upon the parties listed below via 

facsimile and U.S. mail on this 12th day of November 2003. 

Thomas A. Clare, Esq. 
KlRxLA.ND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

Deirdre E. Connell 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS JNC., 

· Plaintiff, 

V, 

MORGAN ST A.'NLEY & CO., INC., 

Defendant 

) 

) 
) 
) 

) 
) 

) 
) 

) 
) 

) 

Case No. CA 005045 AI 

DOROTHY H. WILKEN · CLER K OF CIRCUIT COURT CIRCUIT CIVIL DIVISION 

MAY 0 9 2003 
���������������-'"--

COPY I ORIGINAL 

PLA.INTIFF'S F1RST REQUEST FOR :PRODU<�h��l�fl?ot!ct�fJlrV'JG 

Plaintiff Coleman (Parent) Holdings, Inc. ("CPH" or "Plaintiff'), by its attorneys 

Searcy Denney Scarola Barnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its First 

Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan 

Stanley" or "Defendant"), and requests responses and the production of documents at the office of 

Searcy Denney Scarola Barnhart & Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, 

Florida, within the time provided by Florida Rule of Civil Procedure 1.350(b). 

DEFINITIONS 

1. "Arbitrations" means Albert J Dunlap and Sunbeam Cornoratjon, No. 3 2 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation. No. 32 160 0009 l 99 (AAA). 

2. ,.Coleman" means the Coleman Company, Inc. or any of its present and 

former officers, directors, employees, representatives, agents, and all other persons acting or 

purporting to act on its behalf 

EXHIBIT 

3 

MAY-12-2003 10:07 
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3. "CPH" means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings, Co. Inc., or any of their present and former officers, directors, 

employees , representatives, agents, and all other persons acting or purporting to act on their behalf. 

4. "Coleman Transaction" means the transaction contemplated by the 

February 27, 1998 Agreements. 

5. "Communication" means the transmittal of information by letter, 

memorandum, facsimile, orally, or otherwise. 

6. "Concerning" means reflecting, relating to, referring to, describing, 

evidendng, or constituring. 

7. "Documents" means documents whether fixed in tangible medium or 

electronically stored. The word "documents" shall include, by way of example and not by way of 

limitation, all of the following: papers, correspondence, trade letters, envelopes , memoranda, 

telegrams, cables, notes, messages, reports, studies, press releases, comparisons, books, acrounts, 

checks, · audio and video recordings and transcriptions thereof, pleadings, testimony, articles, 

bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers; calendars, 

desk calendars, pocket calendars, lists, logs� publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or propo sed 

contracts or agreemen�, memoranda of understanding, letters of intent, computer tapes, computer 

drives or m�mories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of communication or 

information is recorded or reproduced, together with all notations on any of the foregoing, all 

-2-
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originals, file copies, or other unique copies of the foregoing, and all versions or drafts thereof, 

whether used or not. 

8. "February27, 1998Agreements"means (a) the Agreement and Plan ofMerger 

dated as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN Holdings, Inc. 

and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger dated as ofFebruary 

27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The Coleman Company, Inc. 

9. "Financial Statements" means, without limitation, balance sheets, statements 

of income, eamingi;, retained earnings, sources an d applications of funds, cash flow projections, 

notes to each s_uch statements, or any other notes which pertain to the past or present financial 

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim 

or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise . 

. 10. "Litigations" means In Re Sunbeam Securities Litigation., 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management L.P .. et al. v. Sunbeam Cornorarion. et al,, 

98-8773-Civ .-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Knm v. Dunlap. et al., No. 

CL983168AD (15'� Jud. Cir., Fla.); Stapleton v. Sunbeam Corn., eta!., No. 98-1676-Civ.-King (S.D. 

Fla.); Sunbeam Com. v. PricewaterhouseCoopers LLP, No. CL005444AN (15th Jud. Cir., Fla.); In 

re Sunbeam Corp,, Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings 

therein; SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital 

Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman (Parent) 

Holdings Inc. v. Arthur Andersen LLP. etaL, No. CA Ol-06062AN (15'11 Jud. Cir., Fla). 

11. .. Morgan Stanley" means Morgan Stanley & Co., Inc. or any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, 

agem.s, anomeys, accountants, advisors, or all ocher persons acting or purporting to act on its behalf 

-3-
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12. "SEC Administrative Proceedings;' means In the Matter of Sunbeam Coro., 

SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Eanni!!, SEC 

Administrative Proceeding File No. 3-10482. 

13. "SEC" means the Securities and �xchange Commission. 

14. "Subordinated Debentures" means Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debenrures Due 2018. 

15. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

16. "Sunbeam" means Sunbeam Corporation, or any ofits subsidiaries, divisions, 

affiliates, predecessors, successors, present and former employees, representatives, agents, and all 

other persons acting or pwporting to act on its behalf. 

17. "You" or "Your" means Morgan Stanley & Co., Inc. and/or any of its 

subsidiaries, divisions, predecessors, successors, present or former employees, representatives, 

agents, attorneys, accountants, advisors, or anyone acting or purporting to act on its behalf. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept irt the tisual course ofbusiness, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. Documents consisting ofitems previously produced in the Litigations, 

Arbitrations, and/or SEC Administrative Proceedings wich Bates numb ering shall be produced in 

Bates number order. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the docurnentS are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

-4-
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3. The relevant period, unless otherwise indicated, shall be from January 1, 

1997 through the date of trial of this matter, and shall include all documents and !nformation 

which relate in whole· or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to thar period, Please 

supplement or correct your responses to these requests if, at any time, you become aware that your 

responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege , or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes me withheld material sufficiently to allow CPH to test the privilege or protecti-on asserted. 

5. The following rules of construction apply: 

. a) The connectives "and" and "or" shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope 

of the discovery requests all· responses that might otherwise. be 

outside of their scope; 

b) The term "including" shall be construed to mean "without limitation"; 

and 

c) The use of the singular form of any word includes the plural and vice 

versa. 

DOCUMENTS REQUESTED 

1. All documents concerning your efforts to have Sunbeam retain or maintain 

your investment banking and/or securities underwriting services. 

2. All documents reflecting all fees and expenses paid by Sunbeam to you, 

including without limitation all billing statements, invoices, time detail records , individual calendars, 

MAY-12-2003 10:08 

-5-
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daily diaries (including electronic calendar programs), or other documents that describe or record 

the time spent, or expenses incurred (including back-up for any out-of-pocket expenses), by any 

Morgan Stanley personnel, or that describe or record any aspect of their activities concerning any 

services performed on behalf of, or concerning, Sunbeam. 

3. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf in 1997 or 1998. 

4. All documents concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf in 1997 or 1998. 

5. All documents 'concerning your attempts in 1997 or 1998 to locate someone 

to purchase cir otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or 

securities, or otherwise. 

6. All documents concerning your attempts in 1997or1998 ro locate companies 

for Sunbeam to purchase or otherwise acquire, whether through merger, purchase, transfer of assets 

or securities, or otherwise. 

7. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

8. All documents concerning the closing of the Coleman Transaction, including 

without limitation all documents concerning the decision to close the Coleman Transaction. 

9. All documents concerning the meetings 
·
of Sunbeam's Board of Directors in 

1997 and 1998. 

10. All documents concerning any discussion, promise, agreement, or plan to have 

research analysts, whether or not at Morgan Stanley, provide coverage for Sunbeam or any ofits debt 

or equity securities. 

-6-
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11. All documents used, analyzed, consulted, or prepared by any Morgan Stanley 

research analyst, including without limitation Andrew Conway, James Dormer, Jake Foley, and 

Karen Eltrich, concerning Sunbeam. 

12. All documentS concerning communications betWeen or among you, Sunbeam, 

and Wall Stre-et analysts concerning Sunbeam or the Coleman Transaction. 

13. All documents concerning any valuation of Sunbeam or Sunbeam securities. 

14. All documents concerning the stock market's valuation of Sunbeam securities, 

including without limitation documents describing or analyzing the increase or decline in the market 

price of Sunbeam stock in the period from and including July l, 1996 through and including 

December31, 1998 . 
. r 

15. All documents concerning any valuation of Coleman or Coleman securities. 

16, All documents concerning synergies that might be achieved from a business 

combination of Sunbeam and Coleman. 

17. All documents concerning Sunbeam's financial statements and/or restated 

financial statements. 

18. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

19. AH documents concerning any draft or executed "comfort letters" requested 

by you or provided to you in connection with the Subordinated Debenture Offering. 

20. All documents concerning the sale of, or your attempts to sell, Subordinated 

Debentures, including without limitation documents concerning road shows, communications with 

potential investors, or communications with or among Morgan Stanley's sales personnel. 

...... ,....\. ·' . - -,,-,,,...,-, 

21. All documents concerning the pricing of the Subordinated Debentures. 

-7-
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Debentures. 

Debentures. 

1410111015 

22. All documents concerning the conversion features of the Subordinated 

23. All documents concerning the "book of demand" for the Subordinated 

24. All documents concerning the events that took place on M�h 19, 1998 at 

Global Financial Press, including without limitation documents concerning Lawrence Bornstein 

and/or John Tyree. 

1998. 

25. All documents concerning your communications with Sunbeam on March 18, 

26. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

.1998. 

27. All documents concerning your communications with Sunbeam on March 24, 

28. All documents concerning Sunbeam's first quarter 1998 sales and/or earnings. 

29. All documents concerning the closing of the Subordinated Debenture Offering 

including without limitation all documents concerning the decision to close the Subordinated 

Debenture Offering. 

30. All documents concerning the Subordinated Debenture Offering. 

31. All documents concerning any work or services you performed for or on 

behalf of Sunbeam in 1997 or 1998, regardless of whether you were compensated for that work .. 

32. All documents concerning press releases issued by Swibeam on October 23, 

1997, March 19, 1998,AprilJ, 1998, May9, 1998,June 15, 1998,June25, 1998,June30, 1998, 

October 20, 1998, and November 12, 1998. 

-8-
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33. All documents concerning the statements contained in the press releases 

issued by Sunbeam on October 23, 1997 ,  March 19 ,  1 99 8 ,  April 3 ,  1 99 8 ,  May 9, 1 99 8 ,  June 1 5 ,  

1 99 8 ,  June 25, 1998, June 30, 1 99 8 ,  October 20, 1 998, and November 1 2, 1 9 9 8 .  

34. All documents concerning communications relating to Sunbeam, Coleman, 

or CPH, including without limitation internal communications within Morgan Stanley or 

communications between or among Morgan Stanley and Sunbeam; Sk.adden, Arps, Slate, Meagher 

& Flom LLP; Coopers & Lybrand LLP; Llama Company; Arthur Andersen LLP; Sard Verbinnen 

& Co., Inc.;  Hill & Knowlton, _Inc.; The Coleman Company, Inc.; Credit Suisse First Boston; 

Coleman (Parent) Holdings Inc. ;  MacAnd.rews & Forbes Holdings, Inc.; Wachtell Lipton, Rosen & 

Katz; De.vis Polk & Wardwell; or any other person or company, and/or any of their respective 

employees, agents, or representatives. 

35. All documents concerning the Coleman Transaction. 

36. All documents concerning the Subordinated Debenture Offering. 

37. All documents concerning Albert Dunlap and/or Russell Kersh. 

3 8. All docwnents concerning the S cott Paper Company. 

39. All documents concerning Coleman or CPH. 

40. All documents concerning MacAndrews & Forbes Holdings, Inc. with respect 

to Sunbeam, .Coleman, or CPH. 

4 1 .  All documents concerning the events and matters that are the subj ect o f  the 

Complaint filed this action. 

42. Organizational charts, memoranda, or similar documents that describe the 

business organ izational structure and the administrative, management, and reporting structure of 

Morgan Stanley from and including January 1, 1997 through and including D ecember 3 1 , 1998 .  

-9-
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43. All documents concerning Morgan Stanley's policies , procedures, manuals, 

guidelines, reference materials, or checklists that were in effect from and including January 1, 1 997 

through and including December 3 1 ,  1 998 for the performance of due diligence, including without 

limitation due diligence performed in connection with undef'\Vriting the sale of equity or debt 

securities. 

44. All documents concerning employment contractS , performance evaluations, 

and/or personnel files (including without limitation any- documents that describe or discuss the 

·training, experience, competence, and accomplishments) of all Mo.rgan Stanley personnel who 

performed services for or on bebalf of Sunbeam in 1 997 or 1 99 8 .  

45 . All documents concerning Morgan Stanley's performance evaluation cri teria 

or guidelines in effect from and including January 1 ,  1 997 through and including December 3 1 ,  

1 998 .  

46. All documents concerning Morgan Stanley' s compensation criteria . or 

guidelines in effect from and including January 1 ,  1 997 through and including December 3 l, 1 998. 

4 7. All marketing or other promotional material prepared or used by, or on behalf 

of, Morgan Stanley concerning investment bailking or securities underwriting services chat were 

created or used at any time from and including January 1 ,  1 997 through and including December 3 1 , 

1 998.  

48. All of your document retention or document destruction policies or procedures 

or similar procedures for the back-up or deletion of electronic or hard copy documents of any kind 

for any time during 1 997 through the present, including without limitation any amendmentS to any 

such policies or procedures, schedules or related documents, and any memoranda or other 

instructions communicated to your employees concerning the obligation and procedures to be 

- 1 0-
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utilized to preserve all relevant documents, including without l imitation evidence concerning the 

Litigations, the Arbitrations, and the SEC Administrative Proceedings. 

49. All documents you have provided or produced to any party (whether 

voluntarily or in response to a document request. subpoena duces tee um, or other process .served on 

you) in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including 

without limitation any reports, communications, filings, testimony, legal memoranda, statements, 

or other documents submitted to the Securities & Exchange Commission or any other party). 

50. All documents you have provided to the SEC, the Attorney General of New 

York, or any other governmental or regulatory bcxiy concerning Sunbeam. 

5 1 .  All documents you have received from the SEC, the Attorney General ofN ew 

York, or any other governmental or regulatory body concerning Sunbeam. 

52. All discovery requests or subpoenas served on you in any of the Litigations, 

the Arbitrations, or the SEC Administrative Proceedings. 

53 . All responses and/or objections that you provided or produced in response to 

a discovery request or subpoena.served on you in any of the Litigations, the Arbitrations, or the SEC 

Administrative Proceedings. 

54. All communications concerning any discovery request or subpoena served on 

you in any of rhe Litigations, the Arbitrations, or the SEC Administrative Proceedings . 

55. All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings 

concerning any discovery request, subpoena, or other process in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings . 

- 1 1 -
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56 .  All privilege logs you prepared in any of theLitigations, the Arbitrations, or 

the SEC Administrative Proceedings with respect to documents that you withheld from production 

in response to any document requests , subpoenas duces tecum, or other process . 

5 7. All transcripts of and exhibits to any depositions, recorded statements, or 

affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

58. All documents obtained by you or produced to you by other parties, third 

parties, or non-parties (whether vo.luntarily or in response to any document requests, subpoenas 

duces tecum, or other process served by you or any other party) concerning Sunbeam. 

59. All document requests, subpoenas duces tecum, interrogatories, requests for 

admission, responses, or objections that you served on, or received from, any party, third party or 

non-party in In re Sunbeam Corp., Inc., No. 0 1 -402 9 1  (AJG) (Banla. S.D.N.Y.) and any adversary 

proceedings therein. 

60. All transcripts of any hearings held in connection with the Litigations, the · 

Arbitrations, or the SEC Administrative Proceedings. 

6 1 .  All affidavits , declarations, or other testimonial statements filed or submitted 

in connection with any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

Jerold S .  Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1 
(3 1 2) 222-9350 

MCY- 1 ?-?��� 1 � : 1 �  

COLEMAN (PARENT") HOLDINGS INC. 

By: �==::::::::=:--77 � ,.. CJ-· J e_ ;"f.. 

One ofl� Attorneys 
Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 

(5 6 1 )  686-6300 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

December 29, 2003 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co. 
Case No. 2003 CA 5045 Al 

MIAMI 
ORLANDO 

ST. PETERSBURG 
TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

Esperanle 
222 Lakeview Avenue, Suite 1400 

Wesl Palm Beach, Florida 33401-6149 

P.O. Box 150 

WesrPalm Beach, Florida 33402-01 !io 

561.659.7070 

561.659 .7368 lax 

www.carllonfields.com 
E-MAIL: jicnno@ccrltonfields.com 

VIA HAND DELIVERY 

Morgan Stanley Senior Funding v. MacAndrews & Forbes Holdings 
Case No: 2003 CA 5165 Al 

Dear Judge Maass: 

Enclosed please find a courtesy copy of Morgan Stanely's Motion to Admit Michael C. 
Occhuizzo Pro Hae Vice in each of the above-referenced matters. Attorney Jack Scarola has no 
objection to these motions. If the proposed Orders Granting Pro Hae Vice meet with your 
approval, kindly execute same and provide confirmed copies to counsel of record. 

Thank you for your assistance in this matter. 

/jed 

Enclosures 

cc: Jack Scarola (w/encl.) 
Jerold Solovy (w/encl.) 
Thomas Clare (w/encl.) 

WPB#5667 51.l 0 

Respectfully, 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

VERIFIED MOTION TO ADMIT 
MICHAEL C. OCCHUIZZO, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Michael C. Occhuizzo, pro hac vice, and in support of this Motion, states 

the following: 

1. Defendant requests that this Court permit Michael C. Occhuizzo, an attorney with 

the law firm of Kirkland & Ellis LLP whose address is 655 15th Street, N.W. - lih Floor, 

Washington, D.C. 20005, to appear pro hac vice and participate fully in this action as additional 

counsel on behalf of Defendant. 

2. Mr. Occhuizzo has been admitted to practice before all courts in the 

Commonwealth of Pennsylvania since November 7, 2002, and all courts in the District of 

Columbia since December 8, 2003. Mr. Occhuizzo also has been admitted to practice before the 

United States Court of Appeals for the Third Circuit and the United States District Court for the 

District of Western Pennsylvania. Mr. Occhuizzo is a member of the State Bar of Pennsylvania 

16div-004323
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Michael C. Occhuizzo Pro Hae Vice 
Page2 

and the Bar of the District of Columbia and is in good standing with respect to such 

memberships. Mr. Occhuizzo has not been disciplined in any jurisdiction. 

3. Mr. Occhuizzo has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Occhuizzo has not filed a motion for permission to appear in Florida state 

courts in the preceding five years. The representation of Defendant in this matter commenced on 

May 8, 2003. 

7. Mr. Occhiuzzo will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Michael C. Occhuizzo, pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other and further relief 

as the Court deems just and proper. 
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Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
Case No: 03-CA 5045 AI 

Motion to Admit Michael C. Occhuizzo Pro Hae Vice 
Page3 

The undersigned verifies that he has lmowledge of the facts stated herein, and tl}at the 

statements in the foregoing motion are true and correct. 

Michael C. Occhuizzo 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing h;l.been furnished by 

U.S. Mail to all counsel of record on the attached service list on this�ay of December, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT, 
MORGAN STANLEY & Co., INC. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 840-7671 

Coleman (Parent) Holding v. Morgan Stanley & Co., Inc. 
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Motion to Admit Michael C. Occhuizzo Pro Hae Vice 
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SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 

16div-004326



COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
15rn JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT MICHAEL C. OCCHUIZZO, PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Michael C. Occhuizzo, Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.'s Verified Motion to Admit Michael C. 

Occhuizzo, Pro Hae Vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of December, 2003. 

WPB#567520.10 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Zhonette Brown 
Brett H. McGurk 
Kathryn R. DeBord 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#567520.10 

Coleman (Parent) Holding, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
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12/30/2003 16:01 FAX 

#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CJRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

RE-NOTICE OF HEARING 

�0011003 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

January 7, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MA TIERS TO BE HEARD: 

Plaintiffs Motion for a Protective Order to Bar Certain Non-Party Discovery 

Moving counsel certifies that he or she contacted opposing coum;el and attempted to 

resolve the discovery dispute without hearing. 

16div-004329



12/30/2003 16:02 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

�002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

.AiJ;A.iL 
Fax and U.S. Mail to all Counsel on the attached list, and by �*1-��-ess to Theodore 

Gewertz, Wachtell, Lipton, Rosen and Katz, 51 West 52nd Street, New York, NY 10019; and 

Nancy Swift, VP and Counsel, Credit Suisse First Boston, One Madison Avenue, New York, NY 
� . 

10010 on this $Di day of J>Ll · 2003. 

e cy Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone� (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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12/30/2003 16:02 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

3 

�003/003 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GNEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

January 8, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 IB 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Compel Discovery 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that _a _good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

WPB#571076.2 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 2 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Piease contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 33401; telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express and e-mail to all counsel of record on the attached service list on this 3 �ay 

of December, 2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 1 5th Street, N.W. - Suite 1 200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#571076.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave. 
Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (561 ) 659-7070 
Facsimile: (561 ) 659-7368 
e-mail: ji @carltonfields.com 

BY: 
H IANNO, JR. 

lorida Bar No: 655351 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#571076.2 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 3 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

January 12, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 l B  
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Compel Discovery (re: Defendant's Third Set of 
Interrogatories, Interrogatory No. 1) 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

WPB#57 l 076.3 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 2 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 33401; telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express and e-mail to all counsel of record on the attached service list on this S� day 

of January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Brett H. McGurk 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#57 l 076.3 

CARLTON FIELDS, P.A. 
222 Lakeview Ave. 
Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#571076.3 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice of Haring 
Page 3 
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IN THE CIRCUIT COURT OF THE 
15TH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDING INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT MICHAEL C. OCCHUIZZO, PRO HAC VICE 

THIS CAUSE having come before the Court upon Defendant's Verified Motion to Admit 

Michael C. Occhuizzo, Pro Hae Vice, and the Court having been advised of the agreement of 

counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Defendant, Morgan Stanley & Co., Inc.' s Verified Motion to Admit Michael C. 

Occhuizzo,Pro HacVice is GRANTED)� (OU/\�� uw-.� �r-
�UAf'� ����- I 

f 
. DONEVAND ORDERED in West Palm Bea , Pal Beach County, Florida this L2_ -

day of �er, 2003l 

WPB#567520.10 

ELIZABETH T. MAASS 
Circuit Court Judge 

\' ' ,\u-\ 
\\\JJ\ 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Zhonette Brown 
Brett H. McGurk 
Kathryn R. DeBord 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#567520.10 

Coleman (Parent) Haldi. .·nc. v. Morgan Stanley & Co., Inc. 
Case No: 03-CA005045 AI 

Order Granting Verified Motion to Admit Pro Hae Vice 
Page 2 
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IN THE FIFTEENTlI JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

ORDER SETTING ,JURY TRIAL AND 
DIRECTING PRETRIAL,AND MEDIATION PROCEDURES 

I. SCHEDULING 

This action is set for jury trial on the calendar beginning March 22, 2004 through April 23, 2004 
at 9:45 o'clock a.m. YOU MUST APPEAR AT 9:00 O'CLOCK A.M. ON Friday, March 12, 

2004, IN COURTROOM llB, Palm Beach County Courthouse, 205 N. Dixie Hwy, West Palm 

Beach, FLORIDA FOR THE JURY CALENDAR CALL. (15 days reserved). 

· The trial will be scheduled sometime during the calendar beginning March 22, 2004 through 
April 23, 2004, at a date and time to be provided at the calendar call, subject to the court's ordering 
a later case setting. 

II. UNIFORM PRETRIAL PROCEDURE 

A. On the last business day no later than 60 days prior to calendar call, the parties shall 
exchange lists of all trial exhibits, names and addresses of all trial witnesses, and names and 
addresses of all expert witnesses. 

,B. On the last business day no later than 50 days prior to calendar call, the parties shall 
exchange lists of names and addresses of all rebuttal witnesses. 

C. In addition to the names and addresses of each expert retained to formulate an expert opinion 
with regard to this cause, both on the initial listing and on rebuttal, the parties shall provide: 

1. the subject matter about which the expert is expected to testify; 
2. the substance of the facts and opinions to which the expert is expected to 

testified; 
3. a summary of the grounds for each opinion; 
4. a copy of any written reports issued by the expert regarding this case; and 
5. a copy of the expert's curriculum vitae. 
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D. On the last business day no later than thirty (30) days prior to calendar call the parties shall 
confer and: 

1. discuss settlement; 
2. simplify the issues and stipulate, in writing, to as many facts and issues as 

possible; 
3. prepare a Pre-trial Stipulation in accordance with paragraph E; and 
4. list all objections to trial exhibits. 

E. PRETRIAL STIPULATIONS MUST BE FILED. It shall be the duty of counsel for the 
Plaintiff to see that the Pre-trial Stipulation is drawn, executed by counsel for all parties, and filed 
wjth the Clerk no later than twenty (20) days prior to calendar call. UNILATERAL PRETRIAL 
STATEMENTS ARE DISALLOWED, UNLESS APPROVED BY THE COURT, AFfER NOTICE 
AND HEARING SHOWING GOOD CAUSE. Counsel for all parties are charged with good faith 
cooperation in this regard. The Pre-trial Stipulation shall contain in separately numbered paragraphs: 

1. a list of all pending motions requiring action by the Court and the dates those 
motions are set for hearing; 

2. stipulated facts which require no proof at trial which may be read to the trier of 
fact; 

3. a statement of all issues of fact for determination at trial; 
4. each party's numbered list of trial exhibits with specific objections, if any, to 

schedules attached to the Stipulation; 
5. each party's numbered list of trial witnesses with addresses (including all known 

rebuttal witnesses); the list of witnesses shall be on separate schedules attached 
to the Stipulation; 

6. a statement of estimated trial time; 
7. names of attorneys to try case; and 
8. number of peremptory challenges per party. 

F. FILING OF PRE-TRIAL STIPULATION. Failure to file the Pre-trial Stipulation or a Court 
Approved Unilateral Stipulation as above provided may result in the case's being stricken from the 
Court's calendar at its sounding or other sanctions. 

G. ADDITIONAL, EXHIBITS, WITNESSES OR OBJECTIONS. At trial, the parties shall be 
strictly limited to exhibits and witnesses disclosed and objections reserved on the schedules attached 
to the Pre-trial Stipulation prepared in accordance with Paragraphs D and E, absent agreement 
specifically state in the Pre-trial Stipulation or order of the Court upon good cause shown. Failure 
to reserve objections constitutes a waiver. A party desiring to use an exhibit or witness discovered 
after counsel have conferred pursuant to paragraph D shall immediately furnish the Court and other 
counsel with a description of the exhibit or with the witness' name and address and the expected 
subject matter of the witness' testimony, together with the reason for the late discovery of the exhibit 
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or witness. Use of the exhibit or witness may be allowed by the Court for good cause shown or to 
prevent manifest injustice. 

H. DISCOVERY. Unless otherwise agreed in the Pre-trial Stipulation, all discovery must be 
completed no later than ten ( 10) days before the date set for calendar call, absent agreement for later 
discovery specifically stated in the Pre-trial Stipulation or for other good cause shown. 

I. PRE-TRIAL CONFERENCE. No pre-trial conference pursuant to Fla. R. Civ. P. 1.200 is 
set by the Court on its own motion. If a pre-trial conference is set upon motion of a party, counsel 
shall meet and prepare a stipulation pursuant to Paragraphs D and E and file the stipulation no later 
than five (5) days before the conference. Failure to request a pre-trial conference in a timely fashion 
constitutes a waiver of the notice of requirement of Rule 1.200. Motions for Summary Judgment 
will not be heard at any pre-trial conference. 

J. UNIQUE QUESTIONS OF LAW. On the date of trial, counsel for the parties are directed 
to submit to the Court appropriate memoranda with citations to legal authority in support of any 
unique legal questions which may reasonably be anticipated to arise during the trial. 

K. MODIFICATION TO UNIFORM PRE-TRIAL PROCEDURE. Upon written stipulation 
of the parties filed with the Court, the Pre-trial Procedure, except for items II D-F, inclusive, may 
be modified in accordance with the parties' stipulation, except to the extent that the stipulation may 
interfere with the Court's scheduling of the this matter for trial or hinder the orderly progress of the 
trial. 

L. PREMARKING EXHIBITS. Prior to trial, each party shall meet with and assist the clerk 
in marking for identification all exhibits, as directed by the clerk. 

M. DEPOSITION DESIGNATIONS. No later than 45 days prior to calendar call, each party 
shall serve his, her, or its designation of depositions, or portions of depositions, each intends to offer 
as testimony in his, her, or its case in chief. No later than 35 days prior to calendar call, each 
opposing party shall serve his, her, or its counter (or "fairness") designations to portions of 
depositions designated, together with objections to the depositions, or portions thereof, originally 
designated. No later than 25 days prior to calendar call, each party shall serve his, her, or its 
objections to counter designations served by an opposing party. It shall be the obligation of the 
objecting party's counsel to secure sufficient hearing time for the Court to hear and rule on the 
objections prior calendar call. 

III. MEDIATION 

A. All parties are required to participate in mediation. 
1. The appearance of counsel who will try the case and representatives of each party with 

full authority to ·enter into a complete compromise and settlement is mandatory. If insurance is 
involved, an adjuster with authority up to the policy limits or the most recent demand, whichever is 
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lower, shall attend. 
2. At least one week before the conference, all parties shall file with the mediator a brief, 

written summary of the case containing a list of issues as to each party. If an attorney or party filing 
the summary wishes its content to remain confidential, he/she must advise the mediator in writing 
when the report is filed. 

3. All discussions, representations, and statements made at the mediation conference 
shall be privileged consistent with Florida Statutes sections 44.102 and 90.408. 

4. The mediator has no power to compel or enforce a settlement agreement. If a 
settlement is reached, it shall be the responsibility of the attorneys or parties to reduce the agreement 
to writing and to comply with Florida Rule of Civil Procedure 1.730(b), unless waived . 

. 

B. The Plaintiffs attorney shall be responsible for scheduling mediation. The parties should 
agree on a mediator. If they are unable to agree, any party may apply to the Court for appointment 
of a mediator in conformity with Rule 1.720 (f), Fla. R. Civ. P. The lead attorney or party shall file 
and serve on all parties and the mediator a Notice of Mediation giving the time, place, and date of 
the mediation and the mediator's name. The mediator shall be paid $175.00 per hour, unless 
otherwise agreed by the parties. 

C. Completion of mediation is a prerequisite to trial. If mediation is not conducted, or if a party 
fails to participate in mediation, the case may be stricken from the trial calendar, pleadings may be 
stricken, and other sanctions may be imposed. 

D. Any party opposing mediation may proceed under Florida Rule of Civil Procedure 1. 700(b ). 

IV. NONCOMPLIANCE 

NONCOMPLIANCE WITH ANY PORTION OF THIS ORDER MAY RESULT IN THE 

STRIKING OF THE CASE, WITNESSES, OR EXHIBITS, OR IMPOSITION OF SUCH 
OTHER SANCTIONS AS ARE JUST. 

DONE AND ORDERED in West Palm Beach, P 
Janu�ry, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

ORDER SETTING JURY TRIAL AND 

DIRECTING PRETRIAL AND MEDIATION PROCEDURES 

I. SCHEDULING 

This action is set for jury trial on the calendar beginning March 22, 2004 through April 23, 2004 
at 9:45 o'clock a.m. YOU MUST APPEAR AT 9:00 O'CLOCK A.M. ON Friday, March 12, 

2004, IN COURTROOM llB, Palm Beach County Courthouse, 205 N. Dixie Hwy, West Palm 

Beach, FLORIDA FOR THE JURY CALENDAR CALL. (15 days reserved). 

The trial will be scheduled sometime during the calendar beginning March 22, 2004 through 
April 23, 2004, at a date and time to be provided at the calendar call, subject to the court's ordering 
a later case setting. 

II. UNIFORM PRETRIAL PROCEDURE 

A. On the last business day no later than 60 days prior to calendar call, the parties shall 
exchange lists of all trial exhibits, names and addresses of all trial witnesses, and names and 
addresses of all expert witnesses. 

,B. On the last business day no later than 50 days prior to calendar call, the parties shall 
exchange lists of names and addresses of all rebuttal witnesses. 

C. In addition to the names and addresses of each expert retained to formulate an expert opinion 
with regard to this cause, both on the initial listing and ori rebuttal, the parties shall provide: 

1. the subject matter about which the expert is expected to testify; 
2. the substance of the facts and opinions to which the expert is expected to 

testified; 
3. a summary of the grounds for each opinion; 
4. a copy of any written reports issued by the expert regarding this case; and 
5. a copy of the expert's curriculum vitae. 
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D. On the last business day no later than thirty (30) days prior to calendar call the parties shall 
confer and: 

1. discuss settlement; 
2. simplify the issues and stipulate, in writing, to as many facts and issues as 

possible; 
3. prepare a Pre-trial Stipulation in accordance with paragraph E; and 
4. list all objections to trial exhibits. 

E. PRETRIAL STIPULATIONS MUST BE FIL ED. It shall be the duty of counsel for the 
Plaintiff to see that the Pre-trial Stipulation is drawn, executed by counsel for all parties, and filed 
with the Clerk no later than twenty (20) days prior to calendar call. UNILATERAL PRETRIAL 
STATEMENTSARE DISALLOWED, UNLESSAPPROVED BYTHE COURT, AFTER NOTICE 
AND HEARING SHOWING GOOD CAUSE. Counsel for all parties are charged with good faith 
cooperation in this regard. The Pre-trial Stipulation shall contain in separately numbered paragraphs: 

1. a list of all pending motions requiring action by the Court and the dates those 
motions are set for hearing; 

2. stipulated facts which require no proof at trial which may be read to the trier of 
fact; 

3. a statement of all issues of fact for determination at trial; 
4. each party's numbered list of trial exhibits with specific objections, if any, to 

schedules attached to the Stipulation; 
5. each party's numbered list of trial witnesses with addresses (including all known 

rebuttal witnesses); the list of witnesses shall be on separate schedules attached 
to the Stipulation; 

6. a statement of estimated trial time; 
7. names of attorneys to try case; and 
8. number of peremptory challenges per party. 

F. FIL ING OF PRE-TRIAL STIPULATION. Failure to file the Pre-trial Stipulation or a Court 
Approved Unilateral Stipulation as above provided may result in the case's being stricken from the 
Court's calendar at its sounding or other sanctions. 

G. ADDITIONAL, EXHIBITS, WITNESSES OR OBJECTIONS. At trial, the parties shall be 
strictly limited to exhibits and witnesses disclosed and objections reserved on the schedules attached 
to the Pre-trial Stipulation prepared in accordance with Paragraphs D and E, absent agreement 
specifically state in the Pre-trial Stipulation or order of the Court upon good cause shown. Failure 
to reserve objections constitutes a waiver. A party desiring to use an exhibit or witness discovered 
after counsel have conferred pursuant to paragraph D shall immediately furnish the Court and other 
counsel with a description of the exhibit or with the witness' name and address and the expected 
subject matter of the witness' testimony, together with the reason for the late discovery of the exhibit 
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or witness. Use of the exhibit or witness may be allowed by the Court for good cause shown or to 
prevent manifest injustice. 

H. DISCOVERY. Unless otherwise agreed in the Pre-trial Stipulation, all discovery must be 
completed no later than ten (10) days before the date set for calendar call, absent agreement for later 
discovery specifically stated in the Pre-trial Stipulation or for other good cause shown. 

I. PRE-TRIAL CONFERENCE. No pre-trial conference pursuant to Fla. R. Civ. P. 1.200 is 
set by the Court on its own motion. If a pre-trial conference is set upon motion of a party, counsel 
shall meet and prepare a stipulation pursuant to Paragraphs D and E and file the stipulation no later 
than five (5) days before the conference. Failure to request a pre-trial conference in a timeiy fashion 
constitutes a waiver of the notice of requirement of Rule 1.200. Motions for Summary Judgment 
will not be heard at any pre-trial conference. 

J. UNIQUE QUESTIONS OF LAW. On the date of trial, counsel for the parties are directed 
to submit to the Court appropriate memoranda with citations to legal authority in support of any 
unique legal questions which may reasonably be anticipated to arise during the trial. 

K. MODIFICATION TO UNIFORM PRE-TRIAL PROCEDURE. Upon written stipulation 
of the parties filed with the Court, the Pre-trial Procedure, except for items II D-F, inclusive, may 
be modified in accordance with the parties' stipulation, except to the extent that the stipulation may 
interfere with the Court's scheduling of the this matter for trial or hinder the orderly progress of the 
trial. 

L. PREMARKING EXHIBITS. Prior to trial, each party shall meet with and assist the clerk 
in marking for identification all exhibits, as directed by the clerk. 

M. DEPOSITION DESIGNATIONS. No later than 45 days prior to calendar call, each party 
shall serve his, her, or its designatfon of depositions, or portions of depositions, each in ten as to offer 
as testimony in his, her, or its case in chief. No later than 35 days prior to calendar call, each 
opposing party shall serve his, her, or its counter (or "fairness") designations to portions of 
depositions designated, together with objections to the depositions, or portions thereof, originally 
designated. No later than 25 days prior to calendar call, each party shall serve his, her, or its 
objections to counter designations served by an opposing party. It shall be the obligation of the 
objecting party's counsel to secure sufficient hearing time for the Court to hear and rule on the 
objections prior calendar call. 

III. MEDIATION 

A. All parties are required to participate in mediation. 
1. The appearance of counsel who will try the case and representatives of each party with 

full authority to enter into a complete compromise and settlement is mandatory. If insurance is 
involved, an adjuster with authority up to the policy limits or the most recent demand, whichever is 
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lower, shall attend. 
2. At least one week before the conference, all parties shall file with the mediator a brief, 

written summary of the case containing a list of issues as to each party. If an attorney or party filing 
the summary wishes its content to remain confidential, he/she must advise the mediator in writing 
when the report is filed. 

3. All discussions, representations, and statements made at the mediation conference 
shall be privileged consistent with Florida Statutes sections 44.102 and 90.408. 

4. The mediator has no power to compel or enforce a settlement agreement. If a 
settlement is reached, it shall be the responsibility of the attorneys or parties to reduce the agreement 
to writing and to comply with Florida Rule of Civil Procedure 1.730(b), unless waived . 

. 

B. The Plaintiffs attorney shall be responsible for scheduling mediation. The parties should 
agree on a mediator. If they are unable to agree, any party may apply to the Court for appointment 
of a mediator in conformity with Rule 1.720 (f), Fla. R. Civ. P. The lead attorney or party shall file 
and serve on all parties and the mediator a Notice of Mediation giving the time, place, and date of 
the mediation and the mediator's name. The mediator shall be paid $175.00 per hour, unless 
otherwise agreed by the parties. 

C. Completion of mediation is a prerequisite to trial. If mediation is not conducted, or if a party 
fails to participate in mediation, the case may be stricken from the trial calendar, pleadings may be 
stricken, and other sanctions may be imposed. 

D. Any party opposing mediation may proceed under Florida Rule of Civil Procedure l .700(b ). 

IV. NONCOMPLIANCE 

NONCOMPLIANCE WITH ANY PORTION OF THIS ORDER MAY RESULT IN THE 

STRIKING OF THE CASE, WITNESSES, OR EXHIBITS, OR IMPOSITION OF SUCH 

OTHER SANCTIONS AS ARE JUST. 

DONE AND ORDERED in West Palm Beach, P 
Jan u�ry, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 

50 N. Laura Street, Suite 3300 

Jacksonville, FL 32202 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I ---------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 03- CA-005045 AJ 

AGREED ORDER ON MORGAN STANLEY & CO. 
INCORPORATED'S MOTION TO COMPEL DISCOVERY 

THIS CAUSE having come before this Court upon Morgan Stanley & Co. lncorporated's 

Motion to Compel Discovery on this gth day of January, 2004, and the Court being advised of the 

agreement of the parties, it is hereby, 

ORDERED and ADJUDGED that: 

Plaintiff shall completely respond to Interrogatory No. 2 to Morgan Stanley's Third Set 

of Interrogatories on or before January 22, 2004. 

DOl'ffi AL'-lTI.ORDERED in West Palm Beach, Palm BeacJ}(fgµhfy,[�Flotid�)his. , --· · 

day of January, 2004. 

,�� b''\·i(-;_f,-"·' fr·_-,. '-Y ·.. -� . .'' .'.·;. ';::' ,,_ 

ELIZABETH T. N1A:Ass l-.--�.:·L, ,;_:.� 1 �; J. "'e '• ' 

CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 

WPB#573108. I 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 

Agreed Order on Defendant.' s Motion to Dismiss 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 33402 

WPB#573 l 08.l 2 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

January 8, 2004 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

Suzanne J. Prysak 

312 527 121484 P.1211 

"1ENNER&BLOCK 

jenner&Block LLP 
One l:SM Plaza 
Chicago, IL6061l-'7608 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Wa$hington. .OC 

Fax: 202 879 5200 

Voice: 202 879 5993 

Client Number. 4U98 10003 

Important! This menage is intended O!lly for the 11&e of. the individual or clllil)' to which it is addressed, and r:nay coo.lain information !hat iH 
attorney wotk product, privileged, confidcnlial and oxgmpl from disclosute undet al)plica.ble Jaw. lf !he reader of this message: is noUbc intended 
rcclplc:11t, or the employee ot agent responsible for Cleliverins the: mc:s:mge to the in�11dcd recipient. you are hereby notified lhacany diesemiDlltion, 
distribution oroopyiog ofthb comm1111icatio11 ls strictly ptolu'bired. If you have received this oommuniciuiou in error, please oolify us immediately 
by telephone, and return the origilllll message to us at rbc above address via posml service. Thank yo1L 

Message; Please see attached. 

Total number of pages including this cover sheet: 

rf you do not receive all pages, please call: 312 222-9350 

Secretary: 

Time Sent: 

Sent By: 

Extension: 
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January 8, 2004 

By TelecfJpy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLlS LLP 
655 Fifteenth. Street, N. W. 
Suite 1200 
Washington, O.C. 20005 

Re: Coleman (P4rent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02 

"1ENNER&BLOCK 

Jelltier &: BlockLLP 
One IBM rlai:a 
Chic:ago. IL 60611.7603 
Tel 312 222·9$�0 
wwwJenner.c;om 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 640-7711 
mbrody@jcnncr.con1 

Chicago 
Dallas 
Washingto11.11c 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your January 5, 2004 letter in which you propose dates for Bram Smith's 
deposition. We accept your proposed date of February 24, 2004 for that deposition. In 
cormection with that, I enclose an Amended Notice of Deposition reflecting that date. 

;:::;::;;�� 
Michael T. Brody { 
MTB:cjg 
Enclosure 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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Coleman (Parent) Holdings me. v. Morgan Stanley & Company, Inc. 
Case No.; 2003 CA 005045 Al 
Amended Notice of Taking Videotaped Deposition 
January 8, 2004 

COLEMAN (PARENT) HOLDINGS WC.; 

Plaintiff, 

v. 

MORGAN STANLEY & CO., lNC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, fN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 Al 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON PIELDS1 P.A. 
222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc, ("CPH") requests 
the deposition upon oral examination of the following non.party witness pursuant to the subpoena 
issued by the Circuit Court of the Fifteenth Judicial District of Florida on the date, time, and at the 
location set forth below! 

DEPONENT DATE AND TIME LOCATION 

R. Bram Smith February 24, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45th St., gr.1s Floor 
New York, NY 10017 

The witness is requested to bring to the deposition the documents specified in Exhibit A to 
the Subpoena. The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until completed. 
The videographer will be Esqui:ce Deposition Services, New York, New York. 
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taken before a person authorized to administer oaths and will continue day to day until completed. 
The videographer will be Esquire Deposition Services, New York, New York. 

I HEREBY CERT1FY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all cowisel on the attached Service List, this 8th day of January, 2004. 

Dated: January 8, 2004 

Jerold s. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Tilinois 60611 
(312) 222·9350 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FlELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 10/2/0l 1:8 PM 

COLEMAN (PARENT) HOLDINGS INC. 

By: � ) � 
OneofftsAtto;Ie 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Pahn Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-

TOTAL P.04 

16div-004355



COLEMAN (PARENT) HOLDINGS, IN
,
C., 

Plaintiff ( s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on Plaintiffs Motion for a Protective 

Order to Bar Certain Non-Party Discovery is hereby set for 

January 8, 2004, at 12:30 p.m. 

at the West Palm Beach Courthouse, Room 1 IB, 205 N ixie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm each, aim Beach County, Florida this� 
day of January, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Circuit Court Judge 
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Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Bame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm.Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou bebe ou byen soud rele 
1-800-955-8771. \ 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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00001
  1           IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
  2               AND FOR PALM BEACH COUNTY, FLORIDA
  3                         CIVIL DIVISION
  4                    CASE NO. 03 CA-005045 AI
  5   
  6   
  7   COLEMAN (PARENT) HOLDINGS, INC.,
  8                       Plaintiff,
  9   
      vs
 10   
      MORGAN STANLEY & CO., INC.,
 11   
                          Defendant.
 12   
 13   
 14   
 15   
                          HEARING BEFORE THE 
 16                  HONORABLE ELIZABETH T. MAASS
 17   
 18   
 19   
 20   
 21   
 22                                   Thursday, January 8, 2004
                                      Palm Beach County Courthouse
 23                                   West Palm Beach, Florida
                                      12:30 p.m. - 1:00 p.m.
 24   
 25   
00002
  1   APPEARANCES:
  2   
           Searcy, Denney, Scarola, Barnhart & Shipley, P.A.
  3        2139 Palm Beach Lakes Boulevard
           West Palm Beach, Florida 33409
  4        BY: JACK SCAROLA, ESQUIRE
           Attorneys for the Plaintiff
  5   
  6        Kirkland & Ellis, LLP
           655 15th Street, N.W., Suite 1200
  7        Washington, D.C. 20005
           BY: ZHONETTE M. BROWN, ESQUIRE
  8           - and -
           Carlton Fields, P.A.
  9        Esperante' Building
           222 Lakeview Avenue, Suite 1400
 10        West Palm Beach, Florida 33401-6149
           BY: MICHAEL K. WINSTON, ESQUIRE
 11        Attorneys for the Defendant
 12                          - - - -
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 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1                      P R O C E E D I N G S
  2            The hearing before the Hon. Elizabeth T. Maass was 
  3   taken before me, Susan Fannon, Certified Shorthand Reporter, 
  4   Notary Public, State of Florida at Large, at the Palm Beach 
  5   County Courthouse, 250 South Dixie Highway, West Palm Beach, 
  6   Florida, beginning at the hour of 12:30 p.m. on Thursday, 
  7   January 8, 2004 pursuant to the Notice filed herein, in the 
  8   above-entitled cause pending before the above-named Court.
  9                             - - - -
 10                  MR. SCAROLA:  We thank you for accommodating 
 11   us, your Honor.
 12                  MS. BROWN:  Yes, thank you.
 13                  THE COURT:  That's okay.  Coleman (Parent) 
 14   and Morgan.  This is Plaintiff's motion for protective order 
 15   as to certain non-party discovery.  What did you want to say 
 16   in support of it?
 17                  MR. SCAROLA:  Thank you, your Honor.  Your 
 18   Honor, I have provided some outlines that were helpful in my 
 19   own analysis of these issues, and I hope they will be of 
 20   some assistance to the Court as well.
 21                  THE COURT:  Okay.
 22                  MR. SCAROLA:  I am handing them to you in the 
 23   order in which it is likely that I will reference them.
 24                  THE COURT:  Thank you.
 25                  MR. SCAROLA:  It's probably helpful to begin 
00004
  1   by just reminding your Honor that this is a case involving a 
  2   purchase and sale concerning Sunbeam Corporation.  Sunbeam 
  3   Corporation, it is basically acknowledged by both sides, 
  4   engaged in fraudulent accounting practices which had an 
  5   enormous impact on its stock price.  
  6              Those fraudulent accounting practices became 
  7   publicly disclosed subsequent to the transaction engaged in 
  8   in which Coleman (Parent) Holding Company, a major holder of 
  9   Sunbeam stock, excuse me, in which Coleman (Parent) Holding 
 10   Company transferred an interest that it had in the Coleman 
 11   Company in exchange for, among other consideration, a 
 12   significant amount of Sunbeam stock.
 13              Morgan Stanley was involved in that transaction 
 14   as a financial advisor and provided information to Coleman 
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 15   (Parent) Holding which we allege we relied upon.  And 
 16   there are basically two claims.  There are fraudulent 
 17   misrepresentation claims and there are negligent 
 18   misrepresentation claims.
 19              With regard to the fraudulent misrepresentation 
 20   claims, obviously we are alleging that there was actual 
 21   knowledge on the part of Morgan Stanley with respect to the 
 22   fraudulent practices of Sunbeam, which actual knowledge was 
 23   concealed from Coleman (Parent) Holding Company.
 24              The negligent misrepresentation claim is that -- 
 25   really one of two things, either Morgan Stanley knew of the 
00005
  1   fraudulent practices and negligently failed to disclose what 
  2   they knew or negligently failed to have learned of the 
  3   fraudulent practices.
  4              And I think it is important to understand those 
  5   issues so that we can understand whether there is any 
  6   possible relevance to the discovery that is presently being 
  7   sought.  And basically the discovery that is presently being 
  8   sought is discovery of both a law firm and an investment 
  9   banking firm that provided services to Coleman (Parent) 
 10   Holding and MAFCO its parent company in connection with the 
 11   Sunbeam transaction, but also have provided services to 
 12   Coleman (Parent) Holding and/or MAFCO in connection with 
 13   completely unrelated purchases and sales in which a transfer 
 14   of stock also was involved in one respect or another.
 15              Now, clearly with regard to the fraudulent 
 16   misrepresentation claim, I suggest that there is no possible 
 17   theory of relevance concerning the discovery that is being 
 18   sought from those third parties.  What we are told by Morgan 
 19   Stanley is that they want to fully explore -- and this is a 
 20   quote from their responsive memorandum, and it is contained 
 21   under the section MS contentions -- they are entitled to 
 22   fully explore the competence and sophistication of Coleman 
 23   (Parent) Holdings own paid legal and financial advisers.
 24              Now, the competence and sophistication of some 
 25   third party with regard to the fraudulent misrepresentation 
00006
  1   claim could not possibly have any bearing.  If any argument 
  2   is to be made with regard to the relevance and materiality 
  3   of this information, it would seem to me that it needs to be 
  4   made with respect to the negligent misrepresentation claims. 
  5   And those are the claims that I've sort of briefly outlined 
  6   the issues on in this first page.
  7              The issue on the claim that we have made is was 
  8   Morgan Stanley negligent in misrepresenting Sunbeam's 
  9   financial condition to Coleman (Parent) Holding; and we 
 10   prove our case in that regard by establishing that they knew 
 11   about Sunbeam's fraudulent accounting and negligently failed 
 12   to disclose it or they negligently failed to discover the 
 13   fraud.  
 14              What these third parties knew or were capable of 
 15   knowing couldn't have any bearing on that issue.  So it 
 16   seems that the only potential bearing has to be on the 
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 17   defense side of this case, the comparative negligence claim 
 18   that has been made against us.
 19                  THE COURT:  Let me ask you this.  And I 
 20   apologize, I didn't have that long to look at what the 
 21   parties filed, but it strikes me that one of the things 
 22   Morgan Stanley is saying is that this is potentially 
 23   relevant to whether your client relied on the misstatements 
 24   whether they were fraudulently or negligently made; and, if 
 25   so, whether the reliance was reasonable.  And one way you 
00007
  1   could determine that is if in similar deals they did 
  2   tremendous due diligence and in this deal they only did a 
  3   little due diligence, it may be more likely that in this 
  4   deal they relied on the representations.  Whereas if they 
  5   always did tremendous due diligence, maybe it is less 
  6   likely.
  7                  MR. SCAROLA:  Okay, and I think that I 
  8   understood that that is what they were getting at also; 
  9   however, this is what they also say in their memo.
 10              Page 2, "It is evident that Coleman (Parent) 
 11   Holding and its advisors conducted little or no due 
 12   diligence on their own," and that's the little or no due 
 13   diligence on their own is their emphasis, "prior to closing 
 14   the acquisition transaction with Sunbeam."
 15              In fact, the defense contention is that our 
 16   negligence was not in the manner in which we conducted our 
 17   own due diligence but in choosing to rely upon an advisor to 
 18   our opposite party in the transaction. 
 19              There is no issue in this case about whether 
 20   Wachtell Lipton, if Wachtell Lipton was given the chore in 
 21   connection with this transaction of conducting a thorough 
 22   due diligence investigation, would have discovered the 
 23   fraud.  It certainly isn't going to be our position that if 
 24   a thorough due diligence investigation was conducted by 
 25   Wachtell Lipton, they wouldn't have found it because we're 
00008
  1   arguing that a thorough due diligence investigation not only 
  2   would have but in fact did disclose these fraudulent 
  3   transactions.  
  4              We certainly wouldn't be contending that a 
  5   thorough due diligence investigation by Wachtell Lipton 
  6   could not have discovered this fraud.  In the same respect 
  7   we would not be arguing that a thorough due diligence 
  8   investigation by Credit Suisse would have failed to disclose 
  9   the fraudulent transaction.
 10                  THE COURT:  Is that the same as stipulating 
 11   that neither Wachtell Lipton or Credit Suisse did sufficient 
 12   due diligence?
 13                  MR. SCAROLA:  It is stipulating that neither 
 14   Wachtell Lipton nor Credit Suisse did the kind of due 
 15   diligence that would have disclosed these fraudulent 
 16   transactions because they didn't disclose the fraudulent 
 17   transactions.  And they are not alleging that they did.  
 18   That's simply not a contention.  We acknowledge that 
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 19   these companies had the capacity, had they been given 
 20   the assignment, to uncover these fraudulent 
 21   transactions.
 22                  THE COURT:  Do you agree your client did not 
 23   give them that assignment?
 24                  MR. SCAROLA:  Yes, yes, we agree that they 
 25   were not given the assignment to conduct the kind of due 
00009
  1   diligence investigation that would have uncovered these 
  2   fraudulent transactions.  We in fact did rely and 
  3   acknowledge that we relied, and it is inherent in our case 
  4   to contend that we relied not upon Credit Suisse or upon 
  5   Wachtell Lipton, but rather our allegation is we relied upon 
  6   Morgan Stanley.
  7              So if we're coming before the Court saying we 
  8   relied upon Morgan Stanley, what possible relevance could 
  9   there be to establishing the degree of expertise of any 
 10   third party?  
 11              Whether the due diligence investigation conducted 
 12   by Morgan Stanley did or did not meet the generally accepted 
 13   standard of care for the conduct of due diligence under 
 14   these particular circumstances cannot be proven by proving 
 15   what Wachtell Lipton did in some other case or what anyone, 
 16   any one individual did in any particular case.
 17                  THE COURT:  But couldn't there be some 
 18   potential relevancy then to what your client directed them 
 19   to do in other cases?  I mean, if in other similar 
 20   transactions your client gave them directions to do full due 
 21   diligence, the kind that would have turned up this kind of 
 22   massive fraud; and in this one case did not give them such 
 23   directions, it strikes me that is a ripe avenue of 
 24   cross-examination.
 25                  MR. SCAROLA:  But that is not a contested 
00010
  1   issue.  That's my point.
  2                  THE COURT:  But you're agreeing your client 
  3   was negligent in the type of direction it gave its own 
  4   advisor?
  5                  MR. SCAROLA:  No, no, the issue becomes was 
  6   it negligent for my client to rely upon Morgan Stanley and 
  7   not to have retained an independent due diligence 
  8   third-party investigator in light of all the surrounding 
  9   circumstances of this particular case.  And that issue has 
 10   no light shed upon it by what happened in unrelated 
 11   transactions.  And to emphasize that, I put together -- and 
 12   this is really right off the top of my head --
 13                  THE COURT:  Okay.
 14                  MR. SCAROLA:  -- a list of possible factors 
 15   influencing a stock purchaser's due diligence.  And before 
 16   they could begin to demonstrate that there is any possible 
 17   probative value in looking to see what these companies did 
 18   in other transactions, they would need to demonstrate that 
 19   these were the same circumstances.
 20              It's no different than if we were talking about 
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 21   an automobile accident case.  You can't prove that the 
 22   driver was negligent in this case by bringing in five other 
 23   people to say I saw other cars driving at the same rate of 
 24   speed.  I saw other cars who also didn't come to a full stop 
 25   at that intersection.  The fact that a majority of people 
00011
  1   speed on I-95 through the construction zones that exist on 
  2   that roadway today does not prove that a reasonably prudent 
  3   person would speed through those construction zones.  And 
  4   the fact that any one person was speeding doesn't prove that 
  5   this driver was not negligent in speeding through the 
  6   construction zone on this particular occasion at this 
  7   particular time.  
  8              But to begin to even suggest that it's probative, 
  9   you need to prove that all of the circumstances were the 
 10   same.  You need to prove that it's publicly traded and not 
 11   privately held, the value of the stock relative to the total 
 12   transaction, the nature of the company, warranties that are 
 13   made in connection with the transaction, the security that 
 14   is offered for those warranties, the competence, reputation 
 15   and integrity of people and entities on the other side of 
 16   the transaction.  Is it reasonable for me to rely upon what 
 17   you say?  
 18              Well, whether it is reasonable for me to rely 
 19   upon what you say about the value of this stock depends upon 
 20   what kind of reputation you have with respect to honesty and 
 21   truthfulness.  What I know about your expertise in judging 
 22   the value of the stock, your competence with regard to these 
 23   particular matters.  And then I need to take a look at the 
 24   quality and quantity of the information available from 
 25   competent and trustworthy third parties independent of this 
00012
  1   source.  
  2              The kind of investigation I need to do depends at 
  3   least upon those kinds of factors.  And our contention in 
  4   this case is it was reasonable for us to have relied upon 
  5   Morgan Stanley.  
  6              They may bring in expert witnesses who say that 
  7   reliance was unreasonable under these circumstances and they 
  8   should have hired Wachtell Lipton and given them a broader 
  9   mission than what they were given in this case.
 10              They can fully discover, and we have offered them 
 11   all of the discovery with regard to what Wachtell Lipton did 
 12   with respect to this transaction, what was done by Credit 
 13   Suisse with regard to this transaction, and at the very 
 14   least before they should be able to come in and begin to 
 15   request information concerning what was done in other 
 16   transactions, first they should examine what was done in 
 17   this transaction and the assignment that was given to them, 
 18   which they have not yet done.  And, secondly, they need to 
 19   establish some parallel between other transactions they want 
 20   to look at and this transaction.  If there is no parallel in 
 21   the transactions, if the only thing they had in common was 
 22   they both involved some transfer of stock and that is all 
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 23   they are able to show, it could not possibly have any 
 24   probative value whatsoever in terms of establishing any of 
 25   the contested issues in this lawsuit.
00013
  1                  THE COURT:  Let me ask you this.  You're 
  2   characterizing sort of a comparative negligence as to 
  3   whether your client was negligent relying on the 
  4   representations from Morgan Stanley; but I sort of thought 
  5   some of the negligence or comparative negligence alleged 
  6   would have been that your client was negligent in not 
  7   performing its own due diligence.
  8                  MR. SCAROLA:  I think that's really part and 
  9   parcel.
 10                  THE COURT:  I don't think that's the same 
 11   thing.  If you sort of have your traffic analogy, I may be 
 12   negligent if I'm in the intersection and I don't have the 
 13   right of way and somebody says come on (indicating) and I 
 14   don't check it, I just go and get an accident whereas I may 
 15   be negligent by relying on that, but I also may be negligent 
 16   by not looking myself and seeing if there was other traffic.
 17                  MR. SCAROLA:  I agree.
 18                  THE COURT:  And I think what they are 
 19   accusing you of is not having looked at the other traffic.
 20                  MR. SCAROLA:  Then they are entitled to 
 21   absolutely, fully and completely explore what we did in this 
 22   transaction.  
 23                  THE COURT:  How would it not be relevant that 
 24   every other time you bothered to turn your head and look?
 25                  MR. SCAROLA:  The same way it would be 
00014
  1   irrelevant in the auto negligence case to which we are 
  2   analogizing this to bring witnesses to come in and say that 
  3   I always stopped at that stop sign before.
  4                  THE COURT:  You're talking about you, not 
  5   third parties.
  6                  MR. SCAROLA:  Yes, me, me.  I always stopped 
  7   at that stop sign before.  Whether I always stopped at that 
  8   stop sign before or I never stopped at that stop sign before 
  9   does not determine whether I was negligent in failing to 
 10   stop on that occasion.
 11              It may be that in every other transaction I have 
 12   conducted -- I meaning Coleman (Parent) Holding -- in every 
 13   other transaction I've conducted I chose, not that I needed 
 14   to, not that the generally accepted standard of care 
 15   required me to, but I chose to retain Wachtell Lipton and 
 16   Credit Suisse both to conduct the most thorough due 
 17   diligence investigation in the world, to conduct them 
 18   independently of one another, to make sure that their 
 19   results corroborated and maybe even to hire a third party as 
 20   well.  
 21              But the fact that I triple checked Transaction A 
 22   does not mean that in order to meet the generally accepted 
 23   standard of care I was required to triple check other 
 24   transactions.  
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 25              It just doesn't have any probative value, first 
00015
  1   of all, because you haven't established that these other 
  2   transactions in fact presented the same set of 
  3   circumstances.  But even if they did, my choice to use 
  4   extraordinary care in other circumstances does not mean that 
  5   I was negligent in failing to use extraordinary care in this 
  6   circumstance.
  7                  THE COURT:  Let me ask you this, and I 
  8   apologize my thinking is not very mature on this issue.  
  9   Assume at trial we would require expert testimony as to what 
 10   is the level of due diligence that's required in this type 
 11   of transaction.
 12                  MR. SCAROLA:  I don't believe that that is a 
 13   matter of common knowledge to a jury.  I think it clearly 
 14   will require expert testimony.  Somebody is going to have to 
 15   come in and say the generally accepted standard of care for 
 16   due diligence under these circumstances is this.
 17                  THE COURT:  And presumably somebody other 
 18   than your client?
 19                  MR. SCAROLA:  Presumably somebody other than 
 20   my client, sure.
 21                  THE COURT:  And I assume what you're telling 
 22   me is that somebody other than your client, which your 
 23   client has chosen to do on past occasions, isn't going to 
 24   effect what is the standard of appropriate care?
 25                  MR. SCAROLA:  No, ma'am.  The generally 
00016
  1   accepted standard of care is not a matter of majority rule.  
  2   It is not a matter of consensus.  It is what a reasonably 
  3   prudent business person would do under the same or similar 
  4   circumstances.
  5                  THE COURT:  Let me ask you this.  Are you 
  6   willing to agree now that no sort of affiliate or employee 
  7   of your client will offer testimony at trial as to standard 
  8   of care?
  9                  MR. SCAROLA:  Yes --
 10                  THE COURT:  Okay.
 11                  MR. SCAROLA:  -- I am because I really don't 
 12   believe that we would have a credible expert witness if that 
 13   expert witness were an affiliate of my client.  We're going 
 14   to choose someone of independence to offer that testimony.  
 15   We're not going to choose somebody in-house to offer that 
 16   standard of care testimony.
 17                  THE COURT:  Okay.  What's the response?
 18                  MS. BROWN:  Your Honor, first, to start, I 
 19   want to thank you again for accommodating my schedule.
 20                  THE COURT:  Sure.  I'm sorry you missed the 
 21   first flight back.
 22                  MS. BROWN:  I do want to start with a little 
 23   bit of context myself.  It is interesting the 
 24   characterization that the Plaintiff has presented of what 
 25   this case is about because the standard or the principal 
00017
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  1   that they wish to apply here is that the only transaction 
  2   that is relevant is their transfer of 82 percent of their 
  3   interest in Coleman to Sunbeam; but I will tell you -- and 
  4   as you know from the motions coming before -- that is not a 
  5   standard they've applied to their own discovery.
  6              You can go back and look at the document requests 
  7   they served in May on our counsel, Davis Polk, and they were 
  8   before your Honor on a motion to compel documents related to 
  9   Scott Paper and Kimberly Clark, if you'll recall.  So this 
 10   principal is a new found principal that they're asserting 
 11   for your Honor that they have not held themselves to.
 12              In addition, your Honor, they claim, as
 13   Mr. Scarola noted, to rely upon Morgan Stanley.  The issue 
 14   in this case is not simply whether they were negligent.  It 
 15   is whether they in fact did rely on Morgan Stanley.  We are 
 16   entitled, your Honor, to find and assert proof that would 
 17   show in fact they did not rely --
 18                  THE COURT:  Give me an example of the kind of 
 19   things you think this discovery would develop that would 
 20   give you evidence on that point.
 21                  MS. BROWN:  Your Honor, I think, as you have 
 22   noted, there's a difference between what they relied upon 
 23   and how they relied upon these particular parties, CSFB and 
 24   Wachtell, we're not going into other parties, how they have 
 25   relied upon these parties in these types of actions.
00018
  1              And I think we have been very, very careful to 
  2   narrow it.  We're only asking generally about due diligence.  
  3   We're only asking about matters related to CSFB, to Coleman 
  4   (Parent) and to MAFCO, and we're only asking about 
  5   transactions in which they took back stock.
  6              MAFCO and CPH are very sophisticated parties, 
  7   your Honor.  They engage in a multitude of types of 
  8   transactions.  They are doing deals daily.
  9              We are limiting ourselves to a very narrow scope.  
 10   And after things went awry in 1998, there was press 
 11   expressing surprise at the perfunctory due diligence that 
 12   CPH performed.  We're entitled to discovery that would not 
 13   only show that indeed it was perfunctory by a general 
 14   standard but by their own standard and that may reveal why, 
 15   what motivation --
 16                  THE COURT:  Why do you think you could put 
 17   evidence before the jury that was perfunctory by their own 
 18   standard if they are not offering expert testimony as to the 
 19   standard of care?
 20                  MS. BROWN:  I see this, your Honor -- and I 
 21   think you alluded to this earlier -- as similar to what one 
 22   might do with an expert.  
 23              While their own witnesses may not seek to have 
 24   themselves recognized as experts, MAFCO and CPH, mostly 
 25   MAFCO, holds itself out to be supreme deal masters, if you 
00019
  1   will.  One way, the most effective way sometimes to 
  2   cross-examine someone who is akin to an expert is not to ask 
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  3   them what they did, but to establish what it is that could 
  4   have been done. 
  5              For instance, if this were an expert deposition 
  6   or testimony, you would obtain information about that 
  7   expert's prior testimony, about other testing or whatever 
  8   that they did in similar situations and inquire of them why 
  9   they didn't do that in this particular case.
 10                  THE COURT:  But if they are not being offered 
 11   as an expert as to the standard of care, that wouldn't be 
 12   relevant, would it?
 13                  MS. BROWN:  I believe, your Honor, that it 
 14   would be relevant to show again it's not only the standard 
 15   of care it's the motivation.  Was there a reason, whether it 
 16   was strategic or otherwise, that they did not perform the 
 17   type of due diligence that they performed in other cases.
 18              We believe that their motivation will be shown in 
 19   part by what they did.  In other words, your Honor, we 
 20   believe there may have been reasons why the due diligence 
 21   they performed in this case is not as extensive, the 
 22   assignments were not as extensive as they were in other 
 23   cases.  We want to show that.  And then we want to show the 
 24   reasons or potential reasons why.
 25                  THE COURT:  Okay.
00020
  1                  MS. BROWN:  Also, your Honor, I believe that 
  2   the competence of their advisors is relevant, again, to 
  3   establish whether or not they relied upon Morgan Stanley.  
  4   Is that a credible assertion?  In order to establish whether 
  5   that's a credible assertion, we can establish their own 
  6   sophistication, the sophistication of these particular 
  7   advisors they historically relied upon and how they have 
  8   used these advisors as tools to perform due diligence; and, 
  9   again, we have been very careful to craft our request so 
 10   that they are limited to CPH and MAFCO, limited to other 
 11   similar structural deals where they took stock back and 
 12   limited to due diligence.
 13              The other thing that I would note about these 
 14   requests, your Honor, which I alluded to before is the fact 
 15   that it's ironic that they are before you seeking to bar 
 16   this sort of discovery when Morgan Stanley is seeking to 
 17   disprove their assertions and also to prove our defenses 
 18   when they, themselves, have sought this discovery from us 
 19   and from our advisors.
 20              For instance, with regard to the due diligence 
 21   that they performed, that CSFB and Wachtell performed on 
 22   other transactions, CPH asked for and we produced documents, 
 23   Morgan Stanley produced documents related to general due 
 24   diligence, not limited to this transaction, as CPH now seeks 
 25   to limit discovery.  In each one of the requests that they 
00021
  1   seek to bar, your Honor, there is a similar request CPH has 
  2   asserted and has received documents or other discovery 
  3   related to that request that is not limited to the deal at 
  4   issue.
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  5                  THE COURT:  Well, except it is a little bit 
  6   different.  I mean, your client is in a different position 
  7   than the Plaintiff is, and you're alleging to have done 
  8   things.  You're alleged to be sort of the expert here.  So I 
  9   can imagine there would be certain discovery that would be                 
 10   properly promulgated on your client that may not be on the 
 11   Plaintiff.
 12                  MS. BROWN:  I am not sure that we're alleged 
 13   to be anymore of an expert than CSFB.  We were on the 
 14   opposite side of the table of MAFCO.  We were financial 
 15   advisor to Sunbeam.  CSFB was on the opposite side of the 
 16   table of Sunbeam and they were a financial advisor to CPH 
 17   and MAFCO.  They are similarly situated.  We're no more 
 18   experts, to use that term, than they are.
 19              And I can go through again each one of the 
 20   requests.  Mr. Scarola didn't go through the particular 
 21   requests.  But for example, where we think due diligence 
 22   related to other stock deals, we would like to establish the 
 23   universe of possible, reasonable due diligence, establish 
 24   how CPH and MAFCO used their advisors for due diligence more 
 25   than they did here.  And then in other cases they have 
00022
  1   availed themselves of the rights and abilities to inspect 
  2   the records and inspect documents of the other side under a 
  3   confidentiality agreement.  
  4              I would note as well, your Honor, that the 
  5   transactions that we are asking CPH and CSFB and Wachtell 
  6   about are transactions that came from discovery requests 
  7   that we promulgated to CPH and MAFCO.  We asked them, 
  8   identify similarly structured deals.  And when they answered 
  9   that discovery request, they didn't assert the relevance 
 10   argument that they have newly asserted here.
 11              So I don't think that it's prudent or fair at 
 12   this point to establish a new principal for discovery that 
 13   they have not held themselves to, to allow them to conduct a 
 14   wealth of discovery relating to deals other than the deal at 
 15   issue here, for whatever purposes, and then to seek to limit 
 16   us to the transfer of the 82 percent interest from Coleman 
 17   to Sunbeam.
 18                  THE COURT:  Okay.  Any other argument?
 19                  MS. BROWN:  No, your Honor.  If you're 
 20   interested, I do have the reciprocal discovery request, I 
 21   can point out to you --
 22                  THE COURT:  That sort of doesn't go to 
 23   whether this discovery request is appropriate, which is 
 24   really all I am looking at today.  Okay.  Thank you.
 25              Did you want to respond?
00023
  1                  MR. SCAROLA:  Briefly, your Honor.  Thank 
  2   you.  Your Honor, the Evidence Code does specifically 
  3   recognize circumstances where evidence of routine practice 
  4   is admissible.  It is section 90.406.  And what it says is, 
  5   "Evidence of the routine practice of an organization, 
  6   whether corroborated or not and regardless of the presence 
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  7   eye witnesses, is admissible to prove that the conduct of 
  8   the organization on a particular occasion was in conformity 
  9   with the routine practice."
 10              So it specifically tells us when a business 
 11   should be subjected to discovery with regard to what its 
 12   routine practices are.  
 13              And counsel is right, we have requested 
 14   information from Morgan Stanley with regard to its routine 
 15   practices.  We have asked them to produce any manual, 
 16   memorandum or other document describing its routine 
 17   requirements for due diligence because it is our burden to 
 18   establish what this business did in this transaction.
 19              And one of the ways in which we prove what Morgan 
 20   Stanley did in this transaction is to prove what its routine 
 21   practices were.  We have not sought discovery, and Morgan 
 22   Stanley has declined to provide discovery with regard to any 
 23   other particular transaction.
 24              We want their policies, practices and procedures 
 25   at this point in time but we have not sought -- at least as 
00024
  1   of now -- to go beyond what their documents say their 
  2   policies, practices and procedure are.
  3                  MS. BROWN:  Your Honor --
  4                  THE COURT:  Hold on.
  5                  MR. SCAROLA:  They, rather than attempting to 
  6   prove through evidence of the routine practice of an 
  7   organization that what we did was in conformity with the 
  8   routine practice, they are telling you that their contention 
  9   is that what we did was not in conformity with our routine 
 10   practice.  And we acknowledge that it was not in conformity 
 11   with what we did in particular other circumstances because 
 12   this was a different transaction.
 13              So the justification for the discovery simply 
 14   doesn't exist under the Evidence Code.  Thank you, your 
 15   Honor.
 16                  THE COURT:  Let me take it under 
 17   advisement.  I need to spend a little time with the 
 18   requests themselves.
 19                  MS. BROWN:  May I respond briefly?
 20                  THE COURT:  No, because he goes first and 
 21   last.  It's his motion.  I know it is frustrating.
 22                  MR. SCAROLA:  Thank you very much, your 
 23   Honor.
 24                  MS. BROWN:  Thank you.
 25                  THE COURT:  Thank you.  Bye, bye.  Have a 
00025
  1   good trip back.
  2                  (Thereupon, at 1 p.m. the proceedings
  3                   concluded.)
  4                             - - - -
  5   
  6   
  7   
  8   
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  1                      C E R T I F I C A T E
  2   
  3   
  4   
  5   STATE OF FLORIDA            )
  6   
  7   COUNTY OF PALM BEACH        )
  8   
  9   
 10   
 11   
 12             I, Susan Fannon, Certified Shorthand Reporter,
 13   certify that I was authorized to and did stenographically 
 14   report the foregoing proceedings and that the transcript is 
 15   a true record to the best of my skill, knowledge and 
 16   ability.
 17   
 18   
 19            Dated this         day of                  , 2004.
 20   
 21   
 22   
 23   
 24                              Susan Fannon, CSR
 25   
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  1                      P R O C E E D I N G S
  2            The hearing before the Hon. Elizabeth T. Maass was 
  3   taken before me, Susan Fannon, Certified Shorthand Reporter, 
  4   Notary Public, State of Florida at Large, at the Palm Beach 
  5   County Courthouse, 250 South Dixie Highway, West Palm Beach, 
  6   Florida, beginning at the hour of 12:30 p.m. on Thursday, 
  7   January 8, 2004 pursuant to the Notice filed herein, in the 
  8   above-entitled cause pending before the above-named Court.
  9                             - - - -
 10                  MR. SCAROLA:  We thank you for accommodating 
 11   us, your Honor.
 12                  MS. BROWN:  Yes, thank you.
 13                  THE COURT:  That's okay.  Coleman (Parent) 
 14   and Morgan.  This is Plaintiff's motion for protective order 
 15   as to certain non-party discovery.  What did you want to say 
 16   in support of it?
 17                  MR. SCAROLA:  Thank you, your Honor.  Your 
 18   Honor, I have provided some outlines that were helpful in my 
 19   own analysis of these issues, and I hope they will be of 
 20   some assistance to the Court as well.
 21                  THE COURT:  Okay.
 22                  MR. SCAROLA:  I am handing them to you in the 
 23   order in which it is likely that I will reference them.
 24                  THE COURT:  Thank you.
 25                  MR. SCAROLA:  It's probably helpful to begin 
00004
  1   by just reminding your Honor that this is a case involving a 
  2   purchase and sale concerning Sunbeam Corporation.  Sunbeam 
  3   Corporation, it is basically acknowledged by both sides, 
  4   engaged in fraudulent accounting practices which had an 
  5   enormous impact on its stock price.  
  6              Those fraudulent accounting practices became 
  7   publicly disclosed subsequent to the transaction engaged in 
  8   in which Coleman (Parent) Holding Company, a major holder of 
  9   Sunbeam stock, excuse me, in which Coleman (Parent) Holding 
 10   Company transferred an interest that it had in the Coleman 
 11   Company in exchange for, among other consideration, a 
 12   significant amount of Sunbeam stock.
 13              Morgan Stanley was involved in that transaction 
 14   as a financial advisor and provided information to Coleman 
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 15   (Parent) Holding which we allege we relied upon.  And 
 16   there are basically two claims.  There are fraudulent 
 17   misrepresentation claims and there are negligent 
 18   misrepresentation claims.
 19              With regard to the fraudulent misrepresentation 
 20   claims, obviously we are alleging that there was actual 
 21   knowledge on the part of Morgan Stanley with respect to the 
 22   fraudulent practices of Sunbeam, which actual knowledge was 
 23   concealed from Coleman (Parent) Holding Company.
 24              The negligent misrepresentation claim is that -- 
 25   really one of two things, either Morgan Stanley knew of the 
00005
  1   fraudulent practices and negligently failed to disclose what 
  2   they knew or negligently failed to have learned of the 
  3   fraudulent practices.
  4              And I think it is important to understand those 
  5   issues so that we can understand whether there is any 
  6   possible relevance to the discovery that is presently being 
  7   sought.  And basically the discovery that is presently being 
  8   sought is discovery of both a law firm and an investment 
  9   banking firm that provided services to Coleman (Parent) 
 10   Holding and MAFCO its parent company in connection with the 
 11   Sunbeam transaction, but also have provided services to 
 12   Coleman (Parent) Holding and/or MAFCO in connection with 
 13   completely unrelated purchases and sales in which a transfer 
 14   of stock also was involved in one respect or another.
 15              Now, clearly with regard to the fraudulent 
 16   misrepresentation claim, I suggest that there is no possible 
 17   theory of relevance concerning the discovery that is being 
 18   sought from those third parties.  What we are told by Morgan 
 19   Stanley is that they want to fully explore -- and this is a 
 20   quote from their responsive memorandum, and it is contained 
 21   under the section MS contentions -- they are entitled to 
 22   fully explore the competence and sophistication of Coleman 
 23   (Parent) Holdings own paid legal and financial advisers.
 24              Now, the competence and sophistication of some 
 25   third party with regard to the fraudulent misrepresentation 
00006
  1   claim could not possibly have any bearing.  If any argument 
  2   is to be made with regard to the relevance and materiality 
  3   of this information, it would seem to me that it needs to be 
  4   made with respect to the negligent misrepresentation claims. 
  5   And those are the claims that I've sort of briefly outlined 
  6   the issues on in this first page.
  7              The issue on the claim that we have made is was 
  8   Morgan Stanley negligent in misrepresenting Sunbeam's 
  9   financial condition to Coleman (Parent) Holding; and we 
 10   prove our case in that regard by establishing that they knew 
 11   about Sunbeam's fraudulent accounting and negligently failed 
 12   to disclose it or they negligently failed to discover the 
 13   fraud.  
 14              What these third parties knew or were capable of 
 15   knowing couldn't have any bearing on that issue.  So it 
 16   seems that the only potential bearing has to be on the 
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 17   defense side of this case, the comparative negligence claim 
 18   that has been made against us.
 19                  THE COURT:  Let me ask you this.  And I 
 20   apologize, I didn't have that long to look at what the 
 21   parties filed, but it strikes me that one of the things 
 22   Morgan Stanley is saying is that this is potentially 
 23   relevant to whether your client relied on the misstatements 
 24   whether they were fraudulently or negligently made; and, if 
 25   so, whether the reliance was reasonable.  And one way you 
00007
  1   could determine that is if in similar deals they did 
  2   tremendous due diligence and in this deal they only did a 
  3   little due diligence, it may be more likely that in this 
  4   deal they relied on the representations.  Whereas if they 
  5   always did tremendous due diligence, maybe it is less 
  6   likely.
  7                  MR. SCAROLA:  Okay, and I think that I 
  8   understood that that is what they were getting at also; 
  9   however, this is what they also say in their memo.
 10              Page 2, "It is evident that Coleman (Parent) 
 11   Holding and its advisors conducted little or no due 
 12   diligence on their own," and that's the little or no due 
 13   diligence on their own is their emphasis, "prior to closing 
 14   the acquisition transaction with Sunbeam."
 15              In fact, the defense contention is that our 
 16   negligence was not in the manner in which we conducted our 
 17   own due diligence but in choosing to rely upon an advisor to 
 18   our opposite party in the transaction. 
 19              There is no issue in this case about whether 
 20   Wachtell Lipton, if Wachtell Lipton was given the chore in 
 21   connection with this transaction of conducting a thorough 
 22   due diligence investigation, would have discovered the 
 23   fraud.  It certainly isn't going to be our position that if 
 24   a thorough due diligence investigation was conducted by 
 25   Wachtell Lipton, they wouldn't have found it because we're 
00008
  1   arguing that a thorough due diligence investigation not only 
  2   would have but in fact did disclose these fraudulent 
  3   transactions.  
  4              We certainly wouldn't be contending that a 
  5   thorough due diligence investigation by Wachtell Lipton 
  6   could not have discovered this fraud.  In the same respect 
  7   we would not be arguing that a thorough due diligence 
  8   investigation by Credit Suisse would have failed to disclose 
  9   the fraudulent transaction.
 10                  THE COURT:  Is that the same as stipulating 
 11   that neither Wachtell Lipton or Credit Suisse did sufficient 
 12   due diligence?
 13                  MR. SCAROLA:  It is stipulating that neither 
 14   Wachtell Lipton nor Credit Suisse did the kind of due 
 15   diligence that would have disclosed these fraudulent 
 16   transactions because they didn't disclose the fraudulent 
 17   transactions.  And they are not alleging that they did.  
 18   That's simply not a contention.  We acknowledge that 
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 19   these companies had the capacity, had they been given 
 20   the assignment, to uncover these fraudulent 
 21   transactions.
 22                  THE COURT:  Do you agree your client did not 
 23   give them that assignment?
 24                  MR. SCAROLA:  Yes, yes, we agree that they 
 25   were not given the assignment to conduct the kind of due 
00009
  1   diligence investigation that would have uncovered these 
  2   fraudulent transactions.  We in fact did rely and 
  3   acknowledge that we relied, and it is inherent in our case 
  4   to contend that we relied not upon Credit Suisse or upon 
  5   Wachtell Lipton, but rather our allegation is we relied upon 
  6   Morgan Stanley.
  7              So if we're coming before the Court saying we 
  8   relied upon Morgan Stanley, what possible relevance could 
  9   there be to establishing the degree of expertise of any 
 10   third party?  
 11              Whether the due diligence investigation conducted 
 12   by Morgan Stanley did or did not meet the generally accepted 
 13   standard of care for the conduct of due diligence under 
 14   these particular circumstances cannot be proven by proving 
 15   what Wachtell Lipton did in some other case or what anyone, 
 16   any one individual did in any particular case.
 17                  THE COURT:  But couldn't there be some 
 18   potential relevancy then to what your client directed them 
 19   to do in other cases?  I mean, if in other similar 
 20   transactions your client gave them directions to do full due 
 21   diligence, the kind that would have turned up this kind of 
 22   massive fraud; and in this one case did not give them such 
 23   directions, it strikes me that is a ripe avenue of 
 24   cross-examination.
 25                  MR. SCAROLA:  But that is not a contested 
00010
  1   issue.  That's my point.
  2                  THE COURT:  But you're agreeing your client 
  3   was negligent in the type of direction it gave its own 
  4   advisor?
  5                  MR. SCAROLA:  No, no, the issue becomes was 
  6   it negligent for my client to rely upon Morgan Stanley and 
  7   not to have retained an independent due diligence 
  8   third-party investigator in light of all the surrounding 
  9   circumstances of this particular case.  And that issue has 
 10   no light shed upon it by what happened in unrelated 
 11   transactions.  And to emphasize that, I put together -- and 
 12   this is really right off the top of my head --
 13                  THE COURT:  Okay.
 14                  MR. SCAROLA:  -- a list of possible factors 
 15   influencing a stock purchaser's due diligence.  And before 
 16   they could begin to demonstrate that there is any possible 
 17   probative value in looking to see what these companies did 
 18   in other transactions, they would need to demonstrate that 
 19   these were the same circumstances.
 20              It's no different than if we were talking about 

16div-004375



 21   an automobile accident case.  You can't prove that the 
 22   driver was negligent in this case by bringing in five other 
 23   people to say I saw other cars driving at the same rate of 
 24   speed.  I saw other cars who also didn't come to a full stop 
 25   at that intersection.  The fact that a majority of people 
00011
  1   speed on I-95 through the construction zones that exist on 
  2   that roadway today does not prove that a reasonably prudent 
  3   person would speed through those construction zones.  And 
  4   the fact that any one person was speeding doesn't prove that 
  5   this driver was not negligent in speeding through the 
  6   construction zone on this particular occasion at this 
  7   particular time.  
  8              But to begin to even suggest that it's probative, 
  9   you need to prove that all of the circumstances were the 
 10   same.  You need to prove that it's publicly traded and not 
 11   privately held, the value of the stock relative to the total 
 12   transaction, the nature of the company, warranties that are 
 13   made in connection with the transaction, the security that 
 14   is offered for those warranties, the competence, reputation 
 15   and integrity of people and entities on the other side of 
 16   the transaction.  Is it reasonable for me to rely upon what 
 17   you say?  
 18              Well, whether it is reasonable for me to rely 
 19   upon what you say about the value of this stock depends upon 
 20   what kind of reputation you have with respect to honesty and 
 21   truthfulness.  What I know about your expertise in judging 
 22   the value of the stock, your competence with regard to these 
 23   particular matters.  And then I need to take a look at the 
 24   quality and quantity of the information available from 
 25   competent and trustworthy third parties independent of this 
00012
  1   source.  
  2              The kind of investigation I need to do depends at 
  3   least upon those kinds of factors.  And our contention in 
  4   this case is it was reasonable for us to have relied upon 
  5   Morgan Stanley.  
  6              They may bring in expert witnesses who say that 
  7   reliance was unreasonable under these circumstances and they 
  8   should have hired Wachtell Lipton and given them a broader 
  9   mission than what they were given in this case.
 10              They can fully discover, and we have offered them 
 11   all of the discovery with regard to what Wachtell Lipton did 
 12   with respect to this transaction, what was done by Credit 
 13   Suisse with regard to this transaction, and at the very 
 14   least before they should be able to come in and begin to 
 15   request information concerning what was done in other 
 16   transactions, first they should examine what was done in 
 17   this transaction and the assignment that was given to them, 
 18   which they have not yet done.  And, secondly, they need to 
 19   establish some parallel between other transactions they want 
 20   to look at and this transaction.  If there is no parallel in 
 21   the transactions, if the only thing they had in common was 
 22   they both involved some transfer of stock and that is all 
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 23   they are able to show, it could not possibly have any 
 24   probative value whatsoever in terms of establishing any of 
 25   the contested issues in this lawsuit.
00013
  1                  THE COURT:  Let me ask you this.  You're 
  2   characterizing sort of a comparative negligence as to 
  3   whether your client was negligent relying on the 
  4   representations from Morgan Stanley; but I sort of thought 
  5   some of the negligence or comparative negligence alleged 
  6   would have been that your client was negligent in not 
  7   performing its own due diligence.
  8                  MR. SCAROLA:  I think that's really part and 
  9   parcel.
 10                  THE COURT:  I don't think that's the same 
 11   thing.  If you sort of have your traffic analogy, I may be 
 12   negligent if I'm in the intersection and I don't have the 
 13   right of way and somebody says come on (indicating) and I 
 14   don't check it, I just go and get an accident whereas I may 
 15   be negligent by relying on that, but I also may be negligent 
 16   by not looking myself and seeing if there was other traffic.
 17                  MR. SCAROLA:  I agree.
 18                  THE COURT:  And I think what they are 
 19   accusing you of is not having looked at the other traffic.
 20                  MR. SCAROLA:  Then they are entitled to 
 21   absolutely, fully and completely explore what we did in this 
 22   transaction.  
 23                  THE COURT:  How would it not be relevant that 
 24   every other time you bothered to turn your head and look?
 25                  MR. SCAROLA:  The same way it would be 
00014
  1   irrelevant in the auto negligence case to which we are 
  2   analogizing this to bring witnesses to come in and say that 
  3   I always stopped at that stop sign before.
  4                  THE COURT:  You're talking about you, not 
  5   third parties.
  6                  MR. SCAROLA:  Yes, me, me.  I always stopped 
  7   at that stop sign before.  Whether I always stopped at that 
  8   stop sign before or I never stopped at that stop sign before 
  9   does not determine whether I was negligent in failing to 
 10   stop on that occasion.
 11              It may be that in every other transaction I have 
 12   conducted -- I meaning Coleman (Parent) Holding -- in every 
 13   other transaction I've conducted I chose, not that I needed 
 14   to, not that the generally accepted standard of care 
 15   required me to, but I chose to retain Wachtell Lipton and 
 16   Credit Suisse both to conduct the most thorough due 
 17   diligence investigation in the world, to conduct them 
 18   independently of one another, to make sure that their 
 19   results corroborated and maybe even to hire a third party as 
 20   well.  
 21              But the fact that I triple checked Transaction A 
 22   does not mean that in order to meet the generally accepted 
 23   standard of care I was required to triple check other 
 24   transactions.  
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 25              It just doesn't have any probative value, first 
00015
  1   of all, because you haven't established that these other 
  2   transactions in fact presented the same set of 
  3   circumstances.  But even if they did, my choice to use 
  4   extraordinary care in other circumstances does not mean that 
  5   I was negligent in failing to use extraordinary care in this 
  6   circumstance.
  7                  THE COURT:  Let me ask you this, and I 
  8   apologize my thinking is not very mature on this issue.  
  9   Assume at trial we would require expert testimony as to what 
 10   is the level of due diligence that's required in this type 
 11   of transaction.
 12                  MR. SCAROLA:  I don't believe that that is a 
 13   matter of common knowledge to a jury.  I think it clearly 
 14   will require expert testimony.  Somebody is going to have to 
 15   come in and say the generally accepted standard of care for 
 16   due diligence under these circumstances is this.
 17                  THE COURT:  And presumably somebody other 
 18   than your client?
 19                  MR. SCAROLA:  Presumably somebody other than 
 20   my client, sure.
 21                  THE COURT:  And I assume what you're telling 
 22   me is that somebody other than your client, which your 
 23   client has chosen to do on past occasions, isn't going to 
 24   effect what is the standard of appropriate care?
 25                  MR. SCAROLA:  No, ma'am.  The generally 
00016
  1   accepted standard of care is not a matter of majority rule.  
  2   It is not a matter of consensus.  It is what a reasonably 
  3   prudent business person would do under the same or similar 
  4   circumstances.
  5                  THE COURT:  Let me ask you this.  Are you 
  6   willing to agree now that no sort of affiliate or employee 
  7   of your client will offer testimony at trial as to standard 
  8   of care?
  9                  MR. SCAROLA:  Yes --
 10                  THE COURT:  Okay.
 11                  MR. SCAROLA:  -- I am because I really don't 
 12   believe that we would have a credible expert witness if that 
 13   expert witness were an affiliate of my client.  We're going 
 14   to choose someone of independence to offer that testimony.  
 15   We're not going to choose somebody in-house to offer that 
 16   standard of care testimony.
 17                  THE COURT:  Okay.  What's the response?
 18                  MS. BROWN:  Your Honor, first, to start, I 
 19   want to thank you again for accommodating my schedule.
 20                  THE COURT:  Sure.  I'm sorry you missed the 
 21   first flight back.
 22                  MS. BROWN:  I do want to start with a little 
 23   bit of context myself.  It is interesting the 
 24   characterization that the Plaintiff has presented of what 
 25   this case is about because the standard or the principal 
00017
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  1   that they wish to apply here is that the only transaction 
  2   that is relevant is their transfer of 82 percent of their 
  3   interest in Coleman to Sunbeam; but I will tell you -- and 
  4   as you know from the motions coming before -- that is not a 
  5   standard they've applied to their own discovery.
  6              You can go back and look at the document requests 
  7   they served in May on our counsel, Davis Polk, and they were 
  8   before your Honor on a motion to compel documents related to 
  9   Scott Paper and Kimberly Clark, if you'll recall.  So this 
 10   principal is a new found principal that they're asserting 
 11   for your Honor that they have not held themselves to.
 12              In addition, your Honor, they claim, as
 13   Mr. Scarola noted, to rely upon Morgan Stanley.  The issue 
 14   in this case is not simply whether they were negligent.  It 
 15   is whether they in fact did rely on Morgan Stanley.  We are 
 16   entitled, your Honor, to find and assert proof that would 
 17   show in fact they did not rely --
 18                  THE COURT:  Give me an example of the kind of 
 19   things you think this discovery would develop that would 
 20   give you evidence on that point.
 21                  MS. BROWN:  Your Honor, I think, as you have 
 22   noted, there's a difference between what they relied upon 
 23   and how they relied upon these particular parties, CSFB and 
 24   Wachtell, we're not going into other parties, how they have 
 25   relied upon these parties in these types of actions.
00018
  1              And I think we have been very, very careful to 
  2   narrow it.  We're only asking generally about due diligence.  
  3   We're only asking about matters related to CSFB, to Coleman 
  4   (Parent) and to MAFCO, and we're only asking about 
  5   transactions in which they took back stock.
  6              MAFCO and CPH are very sophisticated parties, 
  7   your Honor.  They engage in a multitude of types of 
  8   transactions.  They are doing deals daily.
  9              We are limiting ourselves to a very narrow scope.  
 10   And after things went awry in 1998, there was press 
 11   expressing surprise at the perfunctory due diligence that 
 12   CPH performed.  We're entitled to discovery that would not 
 13   only show that indeed it was perfunctory by a general 
 14   standard but by their own standard and that may reveal why, 
 15   what motivation --
 16                  THE COURT:  Why do you think you could put 
 17   evidence before the jury that was perfunctory by their own 
 18   standard if they are not offering expert testimony as to the 
 19   standard of care?
 20                  MS. BROWN:  I see this, your Honor -- and I 
 21   think you alluded to this earlier -- as similar to what one 
 22   might do with an expert.  
 23              While their own witnesses may not seek to have 
 24   themselves recognized as experts, MAFCO and CPH, mostly 
 25   MAFCO, holds itself out to be supreme deal masters, if you 
00019
  1   will.  One way, the most effective way sometimes to 
  2   cross-examine someone who is akin to an expert is not to ask 
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  3   them what they did, but to establish what it is that could 
  4   have been done. 
  5              For instance, if this were an expert deposition 
  6   or testimony, you would obtain information about that 
  7   expert's prior testimony, about other testing or whatever 
  8   that they did in similar situations and inquire of them why 
  9   they didn't do that in this particular case.
 10                  THE COURT:  But if they are not being offered 
 11   as an expert as to the standard of care, that wouldn't be 
 12   relevant, would it?
 13                  MS. BROWN:  I believe, your Honor, that it 
 14   would be relevant to show again it's not only the standard 
 15   of care it's the motivation.  Was there a reason, whether it 
 16   was strategic or otherwise, that they did not perform the 
 17   type of due diligence that they performed in other cases.
 18              We believe that their motivation will be shown in 
 19   part by what they did.  In other words, your Honor, we 
 20   believe there may have been reasons why the due diligence 
 21   they performed in this case is not as extensive, the 
 22   assignments were not as extensive as they were in other 
 23   cases.  We want to show that.  And then we want to show the 
 24   reasons or potential reasons why.
 25                  THE COURT:  Okay.
00020
  1                  MS. BROWN:  Also, your Honor, I believe that 
  2   the competence of their advisors is relevant, again, to 
  3   establish whether or not they relied upon Morgan Stanley.  
  4   Is that a credible assertion?  In order to establish whether 
  5   that's a credible assertion, we can establish their own 
  6   sophistication, the sophistication of these particular 
  7   advisors they historically relied upon and how they have 
  8   used these advisors as tools to perform due diligence; and, 
  9   again, we have been very careful to craft our request so 
 10   that they are limited to CPH and MAFCO, limited to other 
 11   similar structural deals where they took stock back and 
 12   limited to due diligence.
 13              The other thing that I would note about these 
 14   requests, your Honor, which I alluded to before is the fact 
 15   that it's ironic that they are before you seeking to bar 
 16   this sort of discovery when Morgan Stanley is seeking to 
 17   disprove their assertions and also to prove our defenses 
 18   when they, themselves, have sought this discovery from us 
 19   and from our advisors.
 20              For instance, with regard to the due diligence 
 21   that they performed, that CSFB and Wachtell performed on 
 22   other transactions, CPH asked for and we produced documents, 
 23   Morgan Stanley produced documents related to general due 
 24   diligence, not limited to this transaction, as CPH now seeks 
 25   to limit discovery.  In each one of the requests that they 
00021
  1   seek to bar, your Honor, there is a similar request CPH has 
  2   asserted and has received documents or other discovery 
  3   related to that request that is not limited to the deal at 
  4   issue.
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  5                  THE COURT:  Well, except it is a little bit 
  6   different.  I mean, your client is in a different position 
  7   than the Plaintiff is, and you're alleging to have done 
  8   things.  You're alleged to be sort of the expert here.  So I 
  9   can imagine there would be certain discovery that would be                 
 10   properly promulgated on your client that may not be on the 
 11   Plaintiff.
 12                  MS. BROWN:  I am not sure that we're alleged 
 13   to be anymore of an expert than CSFB.  We were on the 
 14   opposite side of the table of MAFCO.  We were financial 
 15   advisor to Sunbeam.  CSFB was on the opposite side of the 
 16   table of Sunbeam and they were a financial advisor to CPH 
 17   and MAFCO.  They are similarly situated.  We're no more 
 18   experts, to use that term, than they are.
 19              And I can go through again each one of the 
 20   requests.  Mr. Scarola didn't go through the particular 
 21   requests.  But for example, where we think due diligence 
 22   related to other stock deals, we would like to establish the 
 23   universe of possible, reasonable due diligence, establish 
 24   how CPH and MAFCO used their advisors for due diligence more 
 25   than they did here.  And then in other cases they have 
00022
  1   availed themselves of the rights and abilities to inspect 
  2   the records and inspect documents of the other side under a 
  3   confidentiality agreement.  
  4              I would note as well, your Honor, that the 
  5   transactions that we are asking CPH and CSFB and Wachtell 
  6   about are transactions that came from discovery requests 
  7   that we promulgated to CPH and MAFCO.  We asked them, 
  8   identify similarly structured deals.  And when they answered 
  9   that discovery request, they didn't assert the relevance 
 10   argument that they have newly asserted here.
 11              So I don't think that it's prudent or fair at 
 12   this point to establish a new principal for discovery that 
 13   they have not held themselves to, to allow them to conduct a 
 14   wealth of discovery relating to deals other than the deal at 
 15   issue here, for whatever purposes, and then to seek to limit 
 16   us to the transfer of the 82 percent interest from Coleman 
 17   to Sunbeam.
 18                  THE COURT:  Okay.  Any other argument?
 19                  MS. BROWN:  No, your Honor.  If you're 
 20   interested, I do have the reciprocal discovery request, I 
 21   can point out to you --
 22                  THE COURT:  That sort of doesn't go to 
 23   whether this discovery request is appropriate, which is 
 24   really all I am looking at today.  Okay.  Thank you.
 25              Did you want to respond?
00023
  1                  MR. SCAROLA:  Briefly, your Honor.  Thank 
  2   you.  Your Honor, the Evidence Code does specifically 
  3   recognize circumstances where evidence of routine practice 
  4   is admissible.  It is section 90.406.  And what it says is, 
  5   "Evidence of the routine practice of an organization, 
  6   whether corroborated or not and regardless of the presence 
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  7   eye witnesses, is admissible to prove that the conduct of 
  8   the organization on a particular occasion was in conformity 
  9   with the routine practice."
 10              So it specifically tells us when a business 
 11   should be subjected to discovery with regard to what its 
 12   routine practices are.  
 13              And counsel is right, we have requested 
 14   information from Morgan Stanley with regard to its routine 
 15   practices.  We have asked them to produce any manual, 
 16   memorandum or other document describing its routine 
 17   requirements for due diligence because it is our burden to 
 18   establish what this business did in this transaction.
 19              And one of the ways in which we prove what Morgan 
 20   Stanley did in this transaction is to prove what its routine 
 21   practices were.  We have not sought discovery, and Morgan 
 22   Stanley has declined to provide discovery with regard to any 
 23   other particular transaction.
 24              We want their policies, practices and procedures 
 25   at this point in time but we have not sought -- at least as 
00024
  1   of now -- to go beyond what their documents say their 
  2   policies, practices and procedure are.
  3                  MS. BROWN:  Your Honor --
  4                  THE COURT:  Hold on.
  5                  MR. SCAROLA:  They, rather than attempting to 
  6   prove through evidence of the routine practice of an 
  7   organization that what we did was in conformity with the 
  8   routine practice, they are telling you that their contention 
  9   is that what we did was not in conformity with our routine 
 10   practice.  And we acknowledge that it was not in conformity 
 11   with what we did in particular other circumstances because 
 12   this was a different transaction.
 13              So the justification for the discovery simply 
 14   doesn't exist under the Evidence Code.  Thank you, your 
 15   Honor.
 16                  THE COURT:  Let me take it under 
 17   advisement.  I need to spend a little time with the 
 18   requests themselves.
 19                  MS. BROWN:  May I respond briefly?
 20                  THE COURT:  No, because he goes first and 
 21   last.  It's his motion.  I know it is frustrating.
 22                  MR. SCAROLA:  Thank you very much, your 
 23   Honor.
 24                  MS. BROWN:  Thank you.
 25                  THE COURT:  Thank you.  Bye, bye.  Have a 
00025
  1   good trip back.
  2                  (Thereupon, at 1 p.m. the proceedings
  3                   concluded.)
  4                             - - - -
  5   
  6   
  7   
  8   

16div-004382



  9   
 10   
 11   
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00026
  1                      C E R T I F I C A T E
  2   
  3   
  4   
  5   STATE OF FLORIDA            )
  6   
  7   COUNTY OF PALM BEACH        )
  8   
  9   
 10   
 11   
 12             I, Susan Fannon, Certified Shorthand Reporter,
 13   certify that I was authorized to and did stenographically 
 14   report the foregoing proceedings and that the transcript is 
 15   a true record to the best of my skill, knowledge and 
 16   ability.
 17   
 18   
 19            Dated this         day of                  , 2004.
 20   
 21   
 22   
 23   
 24                              Susan Fannon, CSR
 25   
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE TO 

MORGAN STANLEY & CO., INC.'S MOTION TO COMPEL DISCOVERY 

Morgan Stanley has moved to compel CPH to provide information concerning the "1997-

1998 net worth, income, revenue and global holdings (including non-MAPCO holdings) ofMAFCO, 

CPH, Ronald Perelman, Howard Gittis, and any other MAPCO or CPH employee who participated 

in the due diligence or financial review of Sunbeam's acquisition of the Coleman Company," 

purportedly on the ground that this financial inf01mation is relevant to CPH' s "sophistication" in 

business affairs. As shown below, CPH does not dispute that it is sophisticated. Morgan Stanley, 

therefore, has no need for the private financial infonnation it seeks. 

The law is clear that, due to the private nature of the kind of financial infonnation that 

Morgan Stanley is requesting, such infonnation is not discoverable on demand. See, e.g., Berkeley 

v. Eisen, 699 So. 2d 789, 790 (Fla. 4th DCA 1997) ("the law in the state ofFlorida recognizes an 

individual's legitimate expectation of privacy in financial institution records") (citation omitted); 

Mogul v. Mogul, 730 So. 2d 1287, 1290 (Fla. 5th DCA 1999) ("financial infonnation of private 

persons is entitled to protection by this State's constitutional right of privacy, ifthere is no relevant 

or compelling reason to compel disclosure"). An exception exists where the financial infonnation 

requested has direct relevance to an issue or claim - such as where finances are gennane to the 

calculation of compensatory or punitive damages. See, e.g., Florida Gaming C01p. of Delaware v. 

American Jai-Alai, Inc., 673 So. 2d 523, 524 (Fla. 4th DCA 1996), review denied, 682 So. 2d 1099 

(Fla. 1996); Key West Convalescent Center, Inc. v. Doherty, 619 So. 2d 367, 368-69 (Fla. 3d 
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DCA 1993). 

Morgan Stanley, as its motion reveals, can make no such claim of relevance. As a result, 

Morgan Stanley bases its discovezy demand on a theory that no Florida decision of which we are 

aware has recognized: to show CPH's "sophistication" in business affairs. CPH's business 

sophistication, however, is not in dispute. CPH, as its complaint and the discovezy record 

demonstrate, acknowledges that it is experienced in complex business transactions. The transaction 

that lies at the heaii of this lawsuit - whereby CPH conveyed its 82% interest in The Coleman 

Company to Sunbeam in exchange for Sunbeam stock and other consideration- is itselfan example 

of a major financial transaction. In addition, as our discovezy answers show, CPH, MAFCO, and 

their affiliates have been involved in other significant transactions. See, e.g., CPH's Response to 

Interrogatory No. 5 in Morgan Stanley's First Set of Interrogatories (listing 40 transactions by 

MAFCO, by companies controlled by MAFCO, and by affiliates ofCPH and MAFCO); cf Gruman 

v. Bankers Trust Co., 379 So. 2d 658, 659 (Fla. 3d DCA 1980) (Appellate Comi quashing order 

requiring disclosure of information about a party's bank accounts where party already had stipulated 

to the only issue to which his finances were relevant). 

Moreover, even if discovery of financial information concerning CPH or MAFCO were 

proper, discovery of the personal finances of executives and employees is not. The interrogatory at 

issue demands, as to anyone at MAFCO and CPH who had any involvement with the 

Sunbeam/Coleman transaction, detailed information concerning how much money those individuals 

have and what they own. That infonnation has nothing to do with whether CPH is sophisticated in 

business matters. Thus, especially as Morgan Stanley's discovery demand relates to individual 

MAFCO and CPH officers and employees, that demand should be rejected. See Frank Medina 

Trading Co. v. Blanco, 553 So. 2d 285, 285 (Fla. 3d DCA 1989) (although corporate tax returns 

were discoverable, because they were relevant to issues in dispute, the personal tax returns of 

corporate officers were not discoverable). 

* * * 

In sum, although Morgan Stanley contends that it needs to discover the finances of CPH, 

-2-
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MAFCO, and their officers and employees to prove CPH's business sophistication, the infonnation 

Morgan Stanley seeks is unnecessary to show CPH's sophistication and impennissibly seeks 

disclosure of private financial information. CPH's sophistication is not in dispute. 

Dated: January 9, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1023120 
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Respectfully submitted, 

John ca· la 
SE DENNEY SCAROLA 

B RNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Flmida 33402-3626 
(561) 686-6300 

C. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

qn.._ 
Fax and Federal Express to all counsel on the attached list on this day of 

\j ,l rJ 
__ ft.'----' 2004. 

Se re Denney Scarola 
art & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., CASE NO: 03 CA-005045 AI 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF APPEAL OF NON-FINAL ORDER 

Pursuant to Fla.R.App.P. 9.130(a)(3)(A) (Non-Final Orders, "concern venue"), notice is 

given that Morgan Stanley & Co., Inc., Defendant/Appellant, appeals to the Fourth District Court 

of Appeals, State of Florida, the order of this Court rendered on December 15, 2003. The nature 

of the order is a non-final order denying Defendant's Motion to Dismiss Pursuant to Florida Rule 

of Civil Procedure 1.061 (Choice of Forum-Forum Non-Conveniens) or, in the alternative, for 

Judgment on the Pleadings. 

KIRKLAND & ELLIS 
Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Brett H. McGurk 
655 15th Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT/APPELLANT 

WPB#573148.l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

---+---

Florida Bar No: 176725 
JOSEPH !ANNO, JR. 
Florida Bar No: 655351 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. 
Case No: 03 CA-005045 AI 

Notice of Appeal of Non-Final Order 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Federal Express and e-mail to all counsel of record listed below on thi'JM day of January, 

2004. 

Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#573148.l 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEAC H COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO DISMISS PURSUANT TO FLORIDA 

RULE OF CIVIL PROCEDURE 1.061 OR. IN THE ALTERNATIVE, FOR 

JUDGMENT ON THE PLEADINGS 

THIS CAUSE came before the Court December 12, 2003 on Defendant's Motion to 

Dismiss Pursuant to Florida Rule of Civil Procedure 1.061 or, in the Alternative, for 

Judgment on the Pleadings, with both parties weli represented by counsel. For purposes of 

the portion of the Motion seeking dismissal of the action on forum non-conveniens grounds 

only, the undersigned has assumed, but not decided, that New York substantive law 

controls. Based on the foregoing and the proceedings before the C ourt, it is 

ORDERED AND ADJUDGED that Defendant's Motion to Dismiss Pursuant to 

Florida Rule of Civil Procedure 1.061 or, in the Alternative, for Judgment on the Pleadings 

is Denied. 
I 

' 

, DONE AND ORDERED in West Palm B ch, alm Beach County, Florida this l� 

day of December, 2003. 

copies furnished: 
Joseph Ianno, Jr. , Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

! . 

ELIZABETH T. MAASS 
Circuit Court Judge 

•, '.·;t . ,, . ! • 
'.' 

, •  i T • 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 
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JAN-14-2004 10:57 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date: 

To: 

cc: 

January 14, 2004 

Thomas A. Clare, Esq. 
Kirkland & Ellis 

Joseph Ianno, Jr. 
Carlton Fields, P.A. 

John Scarola, Esq. 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

312 527 0484 P.01/04 

JENNER&BLOCK 

J enner&Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwjenner.com 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Chicago 
Dallas 
Washington, DC 

(561) 684-5816 (before 5:00 pm) 
(561) 686-6350, Ext. 140 

From: Michael T. Brody 
312 923-2711 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: 4 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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JRN-14-2004 10:57 

January 14, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER RND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/04 

JENNER&BLOCK 

Jenner & BlockLLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax: 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

We accept February 12, 2004 to commence the deposition of Mr. Kitts. An amended notice is 
enclosed. 

Very truly yours, 

�7.� 
Michael T. Brody { 
MTB:cjg 
Enclosure 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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IAN-14-2004 10:57 IENNER AND BLOCK LLP 312 527 0484 P.03/04 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Deposition 
January 14, 2004 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") requests 
the deposition upon oral examination of the following non-party witness pursuant to the commission 
issued by the Circuit Court of the Fifteenth Judicial District of Florida and the subpoena issued in 
aid of that commission by the Supreme Court of the State of New York on the date, time, and 
location set forth below: 

DEPONENT DATE AND TIME LOCATION 

Robert W. Kitts February 12, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 451h St., gth Floor 
New York, NY 10017 

The witness is requested to bring to the deposition the documents specified in Exhibit A to 
the Subpoena .. The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until completed. 
The videographer will be Esquire Deposition Services, New York, New York. 

16div-004395



JAN-14-2004 10:57 JENNER AND BLOCK LLP 312 527 0484 P.04/04 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 14th day of January, 2004. 

Dated: January 14, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 10/2/03 1:8 PM 

COLEMAN (PARENT) HOLDINGS INC. 

By: � 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-

TOTAL P.04 
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KIRKLAND &.. ELLIS LLP 
Fax Transmittal 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

Phone: 202 879-5000 
Fax: 202 879-5200 

Please notify us immediately if any pages are not received. 

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY 
BE ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 

IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE, 
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. 

To: 

Michael T. Brody 

Jerold Solovy 

Joseph Ianno 

John Scarola 

From: 

Larissa L. Paule-
Carres 
Message: 

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE NOTIFY US IMMEDIATELY AT: 

202 879-5000. 

Company: Fax#: 

Jenner & Block, LLC (312) 840-7711 

Jenner & Block, LLC (312) 840-7671 

Carlton Fields, P.A. 561-659-7368 
Searcy, Denney, Scarola, Barnhart 561-684-5816 
& Shipley 
Date: Pages W/C0\19': Fax#: 

January 14, 2004 5 202 879-5200 

Direct#: 

(312) 923-2711 

(312) 923-2671 

561-659-7070 

561-686-6300 

Direct#: 

202 879-5951 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated 

("MS & Co.") will take the deposition of Coleman (Parent) Holdings, Inc. ("CPH") through a 

CPH representative or representatives with knowledge on the topics listed below, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

January 21, 2004, from 1:00 p.m. until conclusion, at the offices of Kirkland & Ellis, LLP, 153 

East 53rd Street, New York, New York 10022. 

CPH shall designate one or more officers, directors, or managing agents, or other persons 

who consent to testify on its behalf on the following matters: 

1. CPH's e-mail retention policies, practices, and procedures from 1997 to the present, 
including but not limited to the e-mail programs used, the frequency of e-mail 
backups, the media used for the storage of current and backed-up or archived e-mail, 
and the use and identity of any vendors. 

2. CPH's ability to retrieve or restore e-mail, including but not limited to the procedures, 
time, labor, and expense involved. 

1 
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The deposition will be taken before a person authorized to administer oaths and recorded 

by stenographic and videographic means. The video operator will be Esquire Deposition 

Services of 216 E. 45th Street, New York, New York. The witness is instructed to bring all 

books, papers, and· other things in his or her possession or under its control relevant to this 

Dated: January 14, 2004 

2 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Kathryn DeBord 
Ryan Phair 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W � - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 14th day of 

January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Kathryn DeBord 
Ryan Phair 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: lw2Af 
Larissa Paule-Carr�s '---'"" --------
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

4 
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Thomas A. Clare 
To Call Writer Directly: 

202 879-5993 
tclare@kirkland.com 

Michael T. Brody Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7 603 

Dear Mike: 

KIRKLAND &. ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

January 14, 2004 

Facsimile: 
202 879-5200 

Dir. Fax: 202 879-5200 

Attached is an amended deposition notice reflecting our agreement to begin Mr. 

Drapkin's January 30, 2004 deposition at 9:30 a.m. rather than 9:00 a.m. 

TAC/aka 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 

Chicago London Los Angeles 

Sincerely, 

Thomas A. Clare 

New York San Francisco 

16div-004402



IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated will 

take the videotaped deposition Donald G. Drapkin, pursuant to Florida Rules of Civil Procedure 

1.280 and 1.310. The oral examination will take place beginning on January 30, 2004, at 9:30 

a.m. and continue from day to day until completed at the offices of Kirkland & Ellis, LLP, 153 

East 53rd Street, New York, New York, 10022. 

The deposition will be taken before a person authorized to administer oaths and recorded 

by stenographic and videographic means. The video operator will be Esquire Deposition 

Services of 216 E. 45th Street in New York, New York. The witness is instructed to bring all 

books, papers, and other things in his or her possession or under its control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 
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Dated: January 11, 2004 

2 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Ryan P. Phair 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 10th day of 

January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Ryan P. Phair 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: ,�&' �·· 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

4 
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#230580/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 
vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 20, 2004 
3:30 p.m. 
Hon. Elizabeth T. Maass 
Palm Beach County Courthouse, Room #11.1208, 205 N01ih Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Plaintiffs Motion for Special Trial Setting 

arcy Denney Scarola 
Bamhaii & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: ·(561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

I 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR ISSUANCE OF COMMISSIONS 

Morgan Stanley & Co. Incorporated ("MS & Co.") files its Motion for Issuance 

of Commissions and states: 

1. MS & Co. needs to depose and obtain documents concerning this case from the 

following witnesses residing in California, Connecticut, Kansas, Minnesota, New York, Texas, 

and the District of Columbia: 

WPB#573385. I 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert K. Duffy 
16 Saint Nicholas Road 
Darien, CT 06820-2823 

Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

1 
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WPB#573385. I 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Drive 
Dallas, TX 75202 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

The commissioners that MS & Co. seeks to have appointed is: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

2 
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Esquire Deposition Services 
703 McKinney Avenue #320 

Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 

Washington, DC 20036 

or any person duly authorized by it and able to administer oaths pursuant to the laws of 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia. 

2. MS & Co. requests that this Court issue a commission appointing commissioners in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia to 

take the videotaped testimony of the above witness under oath and on oral examination in 

accordance with Fla.R Civ.P. 1.300 and 1.310 and Florida Statutes§ 92.251. 

3. Attached as Exhibit "A" is the proposed commission to the commissioners in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia 

authorizing them to take the depositions of the witnesses identified above. 

WHEREFORE, MS & Co. respectfully requests that this Court issue the commission in 

the form attached as Exhibit "A." 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#573385. I 

CARLTON FIELDS, P.A. 

222 Lakeview Ave. 
Suite 1400 

West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 

o@carltonfields.com 

H IANNO, JR. 
Florida Bar No: 655351 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail and e-mail to all counsel of record on th following service list on this f �ay of 

January, 2004. 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 60611 

WPB#573385. I 4 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 06820-2823 

WPB#573386. I 1 
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Joseph P. Page 

921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions'jurisdiction under oath and on oral examination in: accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WPB#573386. I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

WPB#573386. l 3 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc. 
2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

WPB#573386. I 4 
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JAN-19-2004 13:54 JENNER AND BLOCK LLP 

FAX TRANSMITIAL 

Date: 

To: 

From: 

Employee Number: 

January 19, 2004 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

Clark C. Johnson 
312 923-2739 

312 527 0484 P.01/05 

"1ENNER&BLOCK 

Jenner&:Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: 202 879 5200 

Voice: 202 879 5993 

Client Number: 41198 10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: Please see attached. 

Total number of pages including this cover sheet: Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Extension: 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 

) Case No. CA 03-5045 AI 
) 

) 
) 
) 
) 
) 

) 
) 

������������������ 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, fuc. ("CPR") 
requests the deposition upon oral examination of Defendant Morgan Stanley & Co., fuc. and its 
affiliates ("Morgan Stanley") pursuant to Florida Rule of Civil Procedure 1.31 0 on the date and 
at the time set forth below: 

Morgan Stanley January 26, 2004 at 1:00 p.m. 

The deposition will be recorded by stenographic and videographic means at the offices of 
Esquire Deposition Services, 216 E. 45th Street, 8th floor, New York, New York 10017-3304. 
The deposition will be taken before a person authorized to administer oaths and will continue day 
to day until completed. 

The deposition is being taken with respect to the topics described on the attached Exhibit 
A. Please designate one or more officers, directors, managing agents, or other persons to testify 
on your behalf and state the matters on which each person designated will testify. 

16div-004418
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and mail to all counsel on the attached Service List, this 19th day of January, 
2004. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: -'fh,Ju_,� 
oneontsAtt;ys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART & 
SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 

-2-
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JAN-19-2004 13:55 JENNER AND BLOCK LLP 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ian.no, Jr., Esq. 
CARL TON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

-3-

312 527 0484 P.04./05 
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EXHIBIT A 

CORPORATE DEPOSITION TOPICS 

1. Morgan Stanley's current and former policies, practices, and procedures 
for the retention of electronic documents, including e-mail, including but not limited to: 

a. the policies, practices, and procedures Morgan Stanley applied with 
respect to electronic documents and e-mail relating to documents 
responsive to the requests in this case, and in prior Sunbeam-related 
litigation; 

b. the policies, practices, and procedures Morgan Stanley has implemented in 
order to comply with the SEC's December 3, 2002 Order; 

c. the policies, practices, and procedures Morgan Stanley had in place prior 
to the SEC's December 3, 2002 Order; 

2. Morgan Stanley's current and former means of enforcing or assuring 
compliance with its then-existing policies, practices, and procedures for the retention of 
electronic documents, including e-mail. 

3. Morgan Stanley's current and former ability to restore and/or retrieve e-
mails, and the means employed to do so, including but not limited to: 

a. whether the media housing Morgan Stanley's electronic documents and e­
mail is active/online data, near-line data, offline data, back-up tape, or 
erased or fragmented material, the means available to access any or each of 
those media, and the reliability of these media; and 

b. the procedures, time labor, and expense involved to restore and/or retrieve 
e-mails. 

-4-

TOTRL P.05 
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JAN-20-2004 15=06 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date: January 20, 2004 

To: Thomas A. Clare, Esq. Fax: 
Kirkland & Ellis Voice: 

cc: Joseph Ianno, Jr. Fax: 
Carlton Fields, P.A. Voice: 

312 527 0484 P.01/04 

.JENNER&BLOCK 

jenner&Block LLP 

One IBM Plaza 
Chicago, IL 606Il-7603 
Tel 312 222-9350 
wwwjenner.com 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Chicago 
Dallas 
Washington, DC 

From: Michael T. Brody Client Number: 41198-10003 
312 923-2711 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is nor the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: tf 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

I 

Time Sent: 

Sent By: 

Extension: 6490 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) Case No. CA 03-5045 AI 

) 
) 
) 
) 
) 
) 
) 
) 

������������������� 

To: 

AMENDED NOTICE OF DEPOSITION 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") 
requests the deposition upon oral examination of Defendant Morgan Stanley & Co., Inc. and its 
affiliates ("Morgan Stanley") pursuant to Florida Rule of Civil Procedure 1.310 on the date and 
at the time set forth below: 

Morgan Stanley January 27, 2004 at 1:00 p.m. 

The deposition will be recorded by stenographic means at the offices of Esquire 
Deposition Services, 216 E. 45th Street, 8th floor, New York, New York 10017-3304. The 
deposition will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

The deposition is being taken with respect to the topics described on the attached Exhibit 
A. Please designate one or more officers, directors, managing agents, or other persons to testify 
on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and mail to all counsel on the attached Service List, this 20th day of January, 
2004. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By :_'f'tt_�--=7-�---=-----
0ne of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART & 
SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

· Joseph Ianno, Jr., Esq. 
CARL TON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

-2-
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EXHIBIT A 

CORPORATE DEPOSITION TOPICS 

1. Morgan Stanley's current and former policies, practices, and procedures 
for the retention of electronic documents, including e-mail, including but not limited to: 

a. the policies, practices, and procedures Morgan Stanley applied with 
respect to electronic documents and e-mail relating to documents 
responsive to the requests in this case, and in prior Sunbeam-related 
litigation; 

b. the policies, practices, and procedures Morgan Stanley has implemented in 
order to comply with the SEC's December 3, 2002 Order; 

c. the policies, practices, and procedures Morgan Stanley had in place prior 
to the SEC's December 3, 2002 Order; 

2. Morgan Stanley's current and former means of enforcing or assuring 
compliance with its then-existing policies, practices, and procedures for the retention of 
electronic documents, including e-mail. 

3. Morgan Stanley's current and former ability to restore and/or retrieve e-
mails, and the means employed to do so, including but not limited to: 

a. whether the media housing Morgan Stanley's electronic documents and e­
mail is active/online data, near-line data, offline data, back-up tape, or 
erased or fragmented material, the means available to access any or each of 
those media, and the reliability of these media; and 

b. the procedures, time labor, and expense involved to restore and/or retrieve 
e-mails. 

-3-
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FAX TRANSMllTAL 

Date: January 20, 2004 

To: Thomas A. Clare, Esq. Fax: 
Kirkland & Ellis Voice: 

cc: Joseph Ianno, Jr. Fax: 
Carlton Fields, P.A. Voice: 

"'1ENNER&BLOCK 

Jenner&Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwjenner.com 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Chicago 
Dallas 
Washington, DC 

From: Michael T. Brody Client Number: 41198-10003 
312 923-2711 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infollllation that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited .. lfyou have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: 3 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT} HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) Case No. CA 03-5045 AI 
) 
) 

) 

) 

) 

) 

) 

) ������������������� 

To: 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

P.02/03 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") 
requests the deposition upon oral examination of the following non-party witness pursuant to the 
commission issued by the Circuit Court of the Fifteenth Judicial District of Florida, and the 
subpoena issued in aid of that commission by the Supreme Court of the State of New York, on 
the date, time, and at the location set forth below: 

Alexandre Fuchs January 28, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic and videographic means at the offices of 
Esquire Deposition Services, 216 E. 45th Street, gth floor, New York, New York 10017-3004. 
The videographer will be Esquire Deposition Services. The deposition will be taken before a 
person authorized to administer oaths and will continue day to day until complete. 

The witness is requested to bring to the deposition the documents specified in Exhibit A 
to the Subpoena. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 20th day of January, 2004. 

Dated: January 20, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D . C . 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

(CHICAGO)_ 982750_1 10/2/03 1 :8 PM 

COLEMAN (PARENT) HOLDINGS INC. 

By: /1-4dw{ 2� 
One of1tSAttOITIY 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE..., 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 06820-2823 

i ; wPB#573386.I 
·' . 

1 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West F emdale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WPB#573386. l 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

WPB#S73386.1 3 

/' 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr. , Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D. C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

WPB#573386. I 4 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S MOTION TO 

CLARIFY AND ENFORCE STIPULATIONS MADE BY 

COLEMAN (PARENT) HOLDING AT THE JANUARY 8, 2004 HEARING 

Defendant Morgan Stanley & Co., Incorporated ("Morgan Stanley''), by and 

through its undersigned attorneys, respectfully submits this Motion to Clarify and Enforce 

Stipulations made by Plaintiff Coleman (Parent) Holdings, Inc. ("CPR") during the January 8, 

2004 hearing and states in support: 

1. On December 19, 2003, CPR filed a Motion for Protective Order seeking 

to prevent Morgan Stanley from obtaining, among other things, evidence concerning the due 

diligence work performed by CPH's financial and legal advisors on transactions other than 

Sunbeam's acquisition of Coleman. In support of its Motion, during the January 8; �D04 

hearing, CPR argued and stipulated to certain facts concerning the competence and capability of 

its advisors: 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03 CA-005045 AI 

Motion to Clarify and Enforce Stipulations 
Page 2 

• CSFB and Wachtell "had the capacity, had they been given the 
assignment, to uncover these :fraudulent transactions" at Sunbeam (Jan. 8, 
2004 Hr. Tr. at 8 (Ex. 1); 

• "any reasonably prudent due diligence" by CSFB or Wachtell "would 
have detected the :fraud" at Sunbeam ("Negligent Misrepresentation" 
exhibit provided by CPH counsel at hearing (Ex. 2); 

• "neither Wachtell Lipton nor Credit Suisse did the kind of due diligence 
that would have disclosed these :fraudulent transactions" (Hr. Tr. at 8); and 

• CSFB and Wachtell were not asked by CPH, Coleman or MAFCO (or any 
affiliate) "to conduct the kind of [reasonably prudent] due diligence 
investigation that would have uncovered these fraudulent transactions" at 
Sunbeam (Hr. Tr. at 8 -9). 

2. Based in part on these arguments and stipulations, the Court issued an 

Order on January 9, 2004 narrowing the scope of documents that CSFB and Wachtell will be 

required to produce. Morgan Stanley contends that, having stipulated to these facts and thereby 

prevailed in large part on its motion to limit discovery; CPH should be held to its in-Court 

stipulations. While the Court's January 9, 2004 Order memorializes one stipulation made by 

CPH at the hearing, the cited stipulation reflects only one of the reasons Morgan Stanley sought 

the requested discovery from Wachtell and CSFB. CPH knows this as well, which is why it 

tendered all of the above stipulations during the January 8, 2004 hearing. These representations 

are fundamental to the Court's Order limiting discovery, and should be deemed to be admitted 

for all purposes going forward in this litigation, including the instructions to be presented to the 

jury. Moreover, the additional stipulations noted above may serve to narrow the scope of 

discovery and prevent future discovery disputes. 

WPB#S73616.I 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: 03 CA-005045 AI 

Motion to Clarify and Enforce Stipulations 
Page 3 

WHEREFORE, Defendant, Morgan Stanley & Co., Inc. requests this Court to 

enter an Order clarifying and enforcing all of the above-referenced stipulations made by CPH at 

the January 8, 2004 hearing. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
� 

counsel of record on the attached service list by U.S. Mail, facsimile and e-mail on this 3.J.:da.y 

of January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
KIRKLAND & ELLIS 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#5736 I 6. I 

CARL TON FIELDS, P.A. 

222 Lakeview Ave. 
Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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John Scarola 
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P R 0 C E E D I N G S 

The hearing before the Hon. Elizabeth T. Maass was 

taken before me, Susan Fannon, Certified Shorthand Reporter, 

Notary Public, State of Florida at Large, at the Palm Beach 

County Courthouse, 250 South Dixie Highway, West Palm Beach, 

Florida, beginning at the hour of 12: 30 p. m. on Thursday, 

January 8, 2004 pursuant to the Notice filed herein, in the 

above-entitled cause pending before the above-named Court. 

MR. SCAROLA: We thank you for accommodating 

us, your Honor. 

MS. BROWN: Yes, thank you. 

THE COURT: That's okay. Coleman (Parent) 

and Morgan. This is Plaintiff's motion for protective order 

as to certain non-party discovery. What did you want to say 

in support -of it? 

MR. SCAROLA: Thank you, your Honor. Your 

Honor, I have provided some outlines that were helpful in my 

own analysis of these issues, and I hope they will be of 

some assistance to the Court as well. 

THE COURT: Okay. 

MR. SCAROLA: I am handing them to you in the 

order in which it is likely that I will reference them. 

THE COURT: Thank you. 

MR. SCAROLA: It's probably helpful to begin 
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1 by just reminding your Honor that this is a case involving a 

2 purchase and sale concerning Sunbeam Corporation. Sunbeam 

3 corporation, it is basically acknowledged· by both sides, 

4 engaged in fraudulent accounting practices which had an 

5 enormous impact on its stock price. 

6 Those fraudulent accounting practices became 

7 publicly disclosed subsequent to the transaction engaged in 

8 in which Coleman (Parent) Holding Company, a major holder of 

9 Sunbeam stock, excuse me, in which Coleman (Parent) Holding 

10 Company transferred an interest that it had in the Coleman 

11 Company in exchange for, among other consideration, a 

12 significant amount of Sunbeam stock. 

13 Morgan Stanley was involved in that transaction 

14 as a financial advisor and provided information to Coleman 

15 (Parent) Holding which we allege we relied upon. And 

16 there are basically two claims. There are fraudulent 

17 misrepresentation claims and there are negligent 

18 misrepresentation claims. 

19 With regard to the fraudulent misrepresentation 

20 claims, obviously we are alleging that there was actual 

21 knowledge on the part of Morgan Stanley with respect to the 

22 fraudulent practices of Sunbeam, which actual knowledge was 

23 concealed from Coleman (Parent) Holding Company. 

24 The negligent misrepresentation claim is that --

25 really one of two things, either Morgan Stanley knew of the 

PINNACLE REPORTING, INC. 
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fraudulent practices and negligently failed to disclose what 

they knew or negligently failed to have learned of the 

fraudulent practices. 

And I think it is important to understand those 

issues so that we can understand whether there is any 

possible relevance to the discovery that is presently being 

sought. And basically the discovery that is presently being 

sought is discovery of both a law firm and an investment 

banking firm that provided services to Coleman (Parent) 

Holding and MAFCO its parent company in connection with the 

Sunbeam transaction, but also have provided services to 

Coleman (Parent) Hold.ing and/or MAFCO in connection with 

completely unrelated purchases and sales in which a transfer 

of stock also was involved in one respect or another. 

Now, clearly with regard to the fraudulent 

misrepresentation claim, I suggest that there is rio possible 

theory of relevance concerning the discovery that is being· 

sought from those third parties. What we are told by Morgan 

Stanley is that they want to fully explore -- and this is a 

quote from their responsive memorandum, and it is contained 

under the section MS contentions -- they are entitled to 

fully explore the competence and sophistication of Coleman 

(Parent) Holdings own paid legal and financial advisers. 

Now, the competence and sophistication of some 

third party with regard to the fraudulent misrepresentation 
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claim could not possibly have any bearing. If any argument 

is to be made with regard to the relevance and materiality 

of this information, it would seem to me that it needs to be 

made with respect to the negligent misrepresentation claims. 

And those are the claims that I've sort of briefly outlined 

the issues on in this first page. 

The issue on the claim that we have made is was 

Morgan Stanley negligent in misrepresenting Sunbeam's 

financial condition to Coleman (Parent) Holding; and we 

prove our case in that regard by establishing that they knew 

about Sunbeam's fraudulent accounting and negligently failed 

to disclose it or they negligently failed to discover the 

fraud. 

What these third parties knew or were capable of 

knowing couldn't have any bearing on that issue. So it 

seems that the only potential bearing has to be on the 

defense side of this case, the comparative negligence claim 

that has been made against us. 

THE COURT: Let me ask you this. And I 

apologize, I didn't have that long to look at what the 

parties filed, but it strikes me that one of the things 

Morgan Stanley is saying is that this is potentially 

relevant to whether your client relied on the misstatements 

whether they were fraudulently or negligently made; and, if 

so, whether the reliance was reasonable. And one way you 
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could determine that is if in similar deals they did 

tremendous due diligence and in this deal they only did a 

little due diligence, it may be more likely that in this 

deal they relied on the representations. Whereas if they 

always did tremendous due diligence, maybe it is less 

likely. 

MR. SCAROLA: Okay, and I think that I 

understood that that is what ·they were getting at also; 

however, this is what they also say in their memo. 

Page 2, "It is evident that Coleman (Parent) 

Holding and its advisors conducted little or no due 

diligence on their own, " and that's the little or no due 

diligence on their own is their emphasis, "prior to closing 

the acquisition transaction with Sunbeam. " 

In fact, the defense contention is that our 

negligence was not in the manner in which we conducted our 

own due diligence but in choosing to rely upon an advisor to 

our opposite party in the transaction. 

There is no issue in this case about whether 

Wachtell Lipton, if Wachtell Lipton was given the chore in 

connection with this transaction of conducting a thorough 

due diligence investigation, would have discovered the 

fraud. It certainly isn't going to be our position that if 

a thorough due diligence investigation was conducted by 

Wachtell Lipton, they wouldn't have found it because we're 

PINNACLE REPORTING, INC. 
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1 arguing that a thorough due diligence investigation not only 

2 would have but in fact did disclose these fraudulent 

3 transactions. 

4 We certainly wouldn't be contending that a 

5 thorough due diligence investigation by Wachtell Lipton 

6 could not have discovered this fraud. In the same respect 

7 we would not be arguing that a thorough due diligence 

8 investigation by Credit Suisse would have failed to disclose 

9 the fraudulent transaction. 

10 THE COURT: Is that the same as stipulating 

11 that neither Wachtell Lipton or Credit Suisse did sufficient 

12 due diligence? 

13 MR. SCAROLA: It is stipulating that neither 

14 Wachtell Lipton nor Credit Suisse did the kind of due 

15 diligence that would have disclosed these fraudulent 

16 transactions because they didn't disclose the fraudulent 

17 transactions. And they are not alleging that they did. 

18 That's simply not a contention. We acknowledge that 

19 these companies had the capacity, had they been given 

20 the assignment, to uncover these fraudulent 

21 transactions. 

22 THE COURT: Do you agree your client did not 

23 give them that assignment? 

24 MR. SCAROLA: Yes, yes, we agree that they 

25 were not given the assignment to conduct the kind of due 
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diligence investigation that would have uncovered these 

fraudulent transactions. we in fact did rely and 

acknowledge that we relied, and it is lnherent in our case 

to contend that we relied not upon Credit Suisse or upon 

Wachtel! Lipton, but rather our allegation is we relied upon 

Morgan Stanley. 

So if we're coming before the Court saying we 

relied upon Morgan Stanley, what possible relevance could 

there be to establishing the degree of expertise of any 

third party? 

Whether the due diligence investigation conducted 

by Morgan Stanley did or did not meet the generally accepted 

standard of care for the conduct of due diligence under 

these particular circumstances cannot be proven by proving 

what Wachtel! Lipton did in some other case or what anyone, 

any one individual did in any particular case. 

THE COURT: But couldn't there be some 

potential relevancy then to what your client directed them 

to do in other cases? I mean, if in other similar 

transactions your client gave them directions to do full due 

diligence, the kind that would have turned up this kind of 

massive fraud; and in this one case did not give them such 

directions, it strikes me that is a ripe avenue of 

cross-examination. 

MR. SCAROLA:· But tha�-is- not a contested 

PINNACLE REPORTING, INC. 
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1 issue. That's my point. 

2 THE COURT: But you're agreeing your client 

3 was negligent in the type of direction it gave its own 

4 advisor? 

5 MR. SCAROLA: No, no, the issue becomes was 

6 it negligent for my client to rely upon Morgan Stanley and 

7 not to have retained an independent due diligence 

8 third-party investigator in light of all the surrounding 

9 circumstances of this particular case. And that issue has 

10 no light shed upon it by what happened in unrelated 

11 transactions. And to emphasize that, I put together -- and 

12 this is-really right off the top of my head 

13 THE COURT: Okay. 

14 MR. SCAROLA: a list of possible factors 

15 influencing a stock purchaser's due diligence. And before 

16 they could begin to demonstrate that there is any possible 

17 probative value in looking to see what these companies did 

18 in other transactions, they would need to demonstrate that 

19 these were the same circumstances. 

20 It's no different than if we were talking about 

21 an automobile accident case. You can't prove that the 

22 driver was negligent in this case by bringing in five other 

23 people to say I saw other cars driving at the same rate of 

24 speed. I saw other cars who also didn't come to a full stop 

25 at that intersection. The fact that a maj ority of people 
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speed on I-95 through the construction zones that exist on 

that roadway today does not prove that a reasonably prudent 

person would speed through those construction zones. And 

the fact that any one person was speeding doesn't prove that 

this driver was not negligent in speeding through the 

construction zone on this particular occasion at this 

particular time. 

But to begin to even suggest that it's probative, 

you need to prove that all of the circumstances were the 

same. You need to prove that it's publicly traded and not 

privately held, the value of the stock relative to the total 

transaction, the nature of the company, warranties that are 

made in connection with the transaction, the security that 

is offered for those warranties, the competence, reputation 

and integrity of people and entities on the other side of 

the transaction. Is it reasonable for me to rely upon what 

you say? 

Well, whether it is reasonable for me to rely 

upon what you say about the value of this stock depends upon 

what kind of reputation you have with respect to honesty and 

truthfulness. What I know about your expertise in judging 

the value of the stock, your competence with regard to these 

particular matters. And then I need to take a look at the 

quality and quantity of the information available from 

competent and trustworthy third parties independent of this 

PINNACLE REPORTING, INC. 
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source. 

The kind of investigation I need to do depends at 

least upon those kinds of factors. And our contention in 

this case is it was reasonable for us to have relied upon 

Morgan Stanley. 

They may bring in expert witnesses who say that 

reliance was unreasonable under these circumstances and they 

should have hired Wachtell Lipton and given them a broader 

mission than what they were given in this case. 

They can fully discover, and we have offered them 

all of the discovery with regard to what Wachtell Lipton did 

with respect to this transaction, what was done by Credit 

Suisse with regard to this transaction, and at the very 

least before they should be able to come in and begin to 

request information concerning what was done in other 

transactions, first they should examine what was done in 

this transaction and the assignment that was given to them, 

which they have not yet done. And, secondly, they need to 

establish some parallel between other transactions they want 

to look at and this transaction. If there is no parallel in 

the transactions, if the only thing they had in common was 

they both involved some transfer of stock and that is all 

they are able to show, it could not possibly have any 

probative value whatsoever in terms of establishing any of 

the contested issues in this lawsuit. 
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THE COURT: Let me ask you this. You're 

characterizing sort of a comparative negligence as to 

whether your client was negligent relying on the 

representations from Morgan Stanley; but I sort of thought 

some of the negligence or comparative negligence alleged 

would have been that your client was negligent in not 

performing its own due diligence. 

parcel. 

MR. SCAROLA: I think that's really part and 

THE COURT: I don'·t think that's the same 

thing. If you sort of have your traffic analogy, I may be 

negligent if I'm in the intersection and I don't have the 

right of way and somebody says come on (indicating) and I 

don't check it, I just go and get an accident whereas I may 

be negligent by relying on that, but I also may be negligent · 

by not looking myself and seeing if there was other traffic. 

MR. SCAROLA:· I-agree. 

THE COURT: And I think what they are 

accusing you of is not having looked at the other traffic. 

MR. SCAROLA: Then they are entitled to 

absolutely, fully and completely explore what we did in this 

transaction. 

THE COURT: How would it not be relevant that 

every other time you bothered to turn your head and look? 

MR. SCAROLA: The same way it would be 

PINNACLE REPORTING, INC. 
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1 irrelevant in the auto negligence case to which we are 

2 analogizing this to bring witnesses to come in and say that 

3 I always stopped at that stop sign before. 

4 THE COURT: You're talking about you, not 

5 third parties. 

6 MR. SCAROLA: Yes, me, me. I always stopped 

7 at that stop sign before. Whether I always stopped at that 

8 stop sign before or I never stopped at that stop sign before 

9 does not determine whether I was negligent in failing to 

10 stop on that occasion. 

11 It may be that in every other transaction I have 

12 conducted -- I meaning Coleman (Parent) Holding -- in every 

13 other transaction I've conducted I chose, not that I needed 

14 to, not that the generally accepted standard of care 

15 required me to, but I chose to retain Wachtel! Lipton and 

16 Credit Suisse both to conduct the most thorough due 

17 diligence investigation in the world, to conduct them 

18 independently of one another, to make sure that their 

19 results corroborated and maybe even to hire a third party as 

20 well. 

21 But the fact that I triple checked Transaction A 

22 does not mean that in order to meet the generally accepted 

23 standard of care I was required to triple check other 

24 transactions. 

25 It j ust doesn't have any probative value, first 
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1 of all, because you haven't established that these other 

2 transactions in fact presented the same set of 

3 circumstances. But even if they did, my choice to use 

4 extraordinary care in other circumstances does not mean that 

5 I was negligent in failing to use extraordinary care in this 

6 circumstance. 

7 THE COURT: Let me ask you this, and I 

8 apologize my thinking is not very mature on this issue. 

9 Assume at trial we would require expert testimony as to what 

10 is the level of due diligence that's required in this type 

11 of transaction. 

12 MR. SCAROLA: I don't believe that that is a 

13 matter of common knowledge to a j ury. I think it clearly 

14 will require expert testimony. Somebody is going to have to 

15 come in and say the generally accepted standard of care for 

16 due diligence under these circumstances is this. 

17 

18 

19 

20 

21 

than your 

my client, 

THE 

client? 

MR. 

sure. 

THE 

COURT: And presumably somebody other 

SCAROLA: Presumably somebody other than 

COURT: And I assume what you're telling 

22 me is that somebody other than your client, which your 

23 client has chosen to do on past occasions, isn't going to 

24 effect what is the standard of appropriate care? 

25 MR. SCAROLA: No, ma'am. The generally 

PINNACLE REPORTING, INC. 16div-004451
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1 accepted standard of care is not a matter of maj ority rule. 

2 It is not a matter of consensus. It is what a reasonably 

3 prudent business person would do under the same or similar 

4 circumstances. 

5 THE COURT: Let me ask you this. Are you 

6 willing to agree now that no sort of affiliate or employee 

7 of your client will of fer testimony at trial as to standard 

8 of care? 

9 MR. SCAROLA: Yes 

10 THE COURT: Okay. 

11 MR. SCAROLA: -- I am because I really don't 

12 believe that we would have a credible expert witness if that 

13 expert witness were an affiliate of my client. We're going 

14 to choose someone of independence to offer that testimony. 

15 We're not going to choose_BomehQdy__in-hQl.lsa_t.o_ offer that 

16 standard of care testimony. 

17 

18 

THE COURT: Okay. What's the response? 

MS. BROWN: Your Honor, first, to start, I 

19 want to thank you again for accommodating my schedule. 

20 THE COURT: Sure. I'm sorry you missed the 

21 first flight back. 

22 MS. BROWN: I do want to start with a little 

23 bit of context myself. It is interesting the 

24 characterization that the Plaintiff has presented of what 

25 this case is about because the standard or the principal 

PINNACLE REPORTING, INC. 
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1 that they wish to apply here is that the only transaction 

2 that is relevant is their transfer of 8 2  percent of their 

3 interest in Coleman to Sunbeam; but I will tell you -- and 

4 as you know from the motions coming before -� that is- not a 

5 standard they've applied to their own discovery. 

6 You can go back and look at the document requests 

7 they served in May on our counsel, Davis Polk, and they were 

8 before your Honor on a motion to compel documents related to 

9 Scott Paper and Kimberly Clark, if you'll recall. So this 

10 principal is a new found principal that they're asserting 

11 for your Honor that they have not held themselves to. 

12 In addition, your Honor, they claim, as 

13 Mr. Scarola noted, to rely upon Morgan Stanley. The issue 

14 in this case is_ not simply whether they were negligent. It 

15 is whether they in fact did rely on Morgan Stanley. We are 

16 entitled, your Honor, to find and assert proof that would 

17 show in fact they did not rely --

18 THE COURT: Give me an example of the kind of 

19 things you think this discovery would develop -that would 

20 give you evidence on that point. 

21 MS. BROWN: Your Honor, I think, as you have 

22 noted, there's a difference between what they relied upon 

23 and how they relied upon these particular parties, CSFB and 

24 Wachtell, we're not going into other parties, how they have 

25 relied upon these parties in these types of actions. 
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And I think we have been very, very careful to 

narrow it. We're only asking generally about due diligence. 

We're only asking about matters related to CSFB, to Coleman 

(Parent) and to MAFCO, and we're only asking about 

transactions in which they took back stock. 

MAFCO and CPH are very sophisticated parties, 

your Honor. They engage in a multitude of types of 

transactions. They are doing deals daily. 

We are limiting ourselves to a very narrow scope. 

And after things went awryln 199 8 ,  there was press 

expressing surprise at the perfunctory due diligence that 

CPH performed. We're entitled to discovery that would not 

only show that indeed it was perfunctory by a general 

standard but by their own standard and that may reveal why, 

what motivation 

THE COURT: Why do you think you could put 

evidence before the jury that was perfunctory by their own 

standard if they are not offering expert testimony as to the 

standard of care? 

MS. BROWN: I see this, your Honor - - and I 

think you alluded to this earlier -- as similar to what one 

might do with an expert. 

While their own witnesses may not seek to have 

themselves recognized as experts, MAFCO and CPH, mostly 

MAFCO, holds itself out to be supreme deal masters, if you 
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will. One way, the most effective way sometimes to 

cross-examine someone who is akin to an expert is not to ask 

them what they did, but to establish what it is that could 

have been done. 

For instance, if this were an expert deposition 

or testimony, you would obtain information about that 

expert's prior testimony, about other testing or whatever 

that they did in similar situations and inquire of them why 

they didn't do that in this particular case. 

THE COURT: But if they are not being offered 

as an expert as to the standard of care, that wouldn't be 

relevant, would it? 

MS. BROWN: I believe, your Honor, that it 

would be relevant to show again it's not only the standard 

of care it's the motivation. Was there a reason, whether-it 

was strategic or otherwise, that they did not perform the 

type of due dilige�ce that they performed in other cases. 

We believe that their motivation will be shown in 

part by what they did. In other words, your Honor, we 

believe there may have been reasons why the due diligence 

they performed in this case is not as extensive, the 

assignments were not as extensive as they were in other 

cases. We want to show that. And then we want to show the 

reasons or potential reasons why. 

THE COURT: Okay. 
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1 MS. BROWN: Also, your Honor, 1-bei-±eve that 

2 the competence of their advisors is relevant, again, to 

3 establish whether or not they relied upon Morgan Stanley. 

4 Is that a credible assertion? In order to establish whether 

5 that's a credible assertion, we can establish their own 

6 sophistication, the sophistication of these particular 

7 advisors they historically relied upon and how they have 

8 used these advisors as tools to perform due diligence; and, 

9 again, we have been very careful to craft our request so 

1 0  that they are limited to CPH and MAFCO, limited to other 

1 1  similar structural deals where they took stock back and 

1 2  limited to due diligence. 

1 3  The other thing that I would note about these 

1 4  requests, your Honor, which I alluded to before is the fact 

1 5  that it's ironic that they are before you seeking to bar 

16 this sort of discovery when Morgan Stanley is seeking to 

17 disprove their assertions and also to prove our defenses 

1 8  when they, themselves, have sought this discovery from us 

19 and from our advisors. 

20 For instance, with regard to the due diligence 

21 that they performed-,-that CSF.B-and-Wachteli performed- on 

22 other transactions, CPH asked for and we produced documents, 

23 Morgan Stanley produced documents related to general due 

24 diligence, not limited to this transaction, as CPH now seeks 

25 to limit discovery. In each one of the requests that they 
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1 seek to bar, your Honor, there is a similar request CPH has 

2 asserted and has received documents or other discovery 

3 related to that request that is not limited to the deal at 

4 issue. 

5 THE COURT: Well, except it is a little bit 

6 different. I mean1 your cl-ient_ is __ in a different position 

7 than the Plaintiff is, and you're alleging to have done 

8 things. You're alleged to be sort of the expert here. So I 

9 can imagine there would be certain discovery that would be 

10 properly promulgated on your client that may not be on the 

11 Plaintiff. 

12 MS. BROWN: I am not sure that we're alleged 

13 to be anymore of an expert than CSFB. We were on the 

14 opposite side of the table of MAFCO. We were financial 

15 advisor to Sunbeam. CSFB was on the opposite side of the 

16 table of Sunbeam and they were a financial advisor to CPH 

17 and MAFCO. They are similarly situated. We're no more 

18 experts, to use that term, than they are. 

19 And I can go through again each one of the 

20 requests. Mr. Scarola didn't go through _the-particular 

21 requests. But for example, where we think due diligence 

22 related to other stock deals, we would like to establish the 

23 universe of possible, reasonable due diligence, establish 

24 how CPH and MAFCO used their advisors for due diligence more 

25 than they did here. And then in other cases they have 

PINNACLE REPORTING, INC. 
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20 
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24 

25 

22 

availed themselves of the rights and abilities to inspect 

the records and inspect documents of the other side under a 

confidentiality agreement. 

I would note as well, your Honor, that the 

transactions that we are asking CPH and CSFB and Wachtell 

about are transactions that came from discovery requests 

that we promulgated to CPH and MAFCO. We asked them, 

identify similarly structured deals. And when they answered 

that discovery request, they didn't assert the relevance 

argument that they have newly asserted here. 

So I don't think that it's prudent or fair at 

this point to establish a new principal for discovery that 

they have not held themselves to, to allow them to conduct a 

wealth of discovery relating to deals other than the deal at 

issue here, for whatever purposes, and then to seek to limit 

us to the transfer of the 82 percent interest from Coleman 

to Sunbeam. 

THE COURT: Okay. Any other argument? 

MS. BROWN: No, your Honor. If you're 

interested, I do have the reciprocal discovery request, I 

can point out to you --

THE COURT: That sort of doesn't go to 

whether this discovery request is appropriate, which is 

really all I am looking at today. Okay. Thank you. 

Did you want to respond? 

PINNACLE REPORTING, INC. 
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1 MR. SCAROLA: Briefly, your Honor. Thank 

2 you. Your Honor, the Evidence Code does specifically 

3 recognize circumstances where evidence of routine practice 

4 is admissible. It is section 9 0.4 0 6 .  And what it says is, 

5 "Evidence of the routine practice of an organization, 

6 whether corroborated or not and regardless of the presence 

7 eye witnesses, is admissible to prove that the conduct of 

8 the organization on a particular occasion was in conformity 

9 with the routine practice. " 

10 So it specifically tells us when a business 

1 1  should be subj ected to discovery with regard to what its 

12 routine practices are. 

13 And counsel is right, we have requested 

14 information from Morgan Stanley with regard to its routine 

15 practices. We have asked them to produce any manual, 

16 memorandum or other document describing its routine 

17 requirements for due diligence because it is our burden to 

18 establish what this business did in this transaction. 

19 And one of the ways in which we prove what Morgan 

20 Stanley did in this transaction is to prove what its routine 

21 practices were. We have not sought discovery, and Morgan 

22 Stanley has declined to provide discovery with regard to any 

23 other particular transaction. 

24 We want their policies, practices and procedures 

25 at this point in time but we have not sought -- at least as 

PINNACLE REPORTING, INC. 
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1 of now -- to go beyond what their documents say their 

2 policies, practices and procedure are. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

MS. BROWN: Your Honor 

THE COURT: Hold on. 

MR. SCAROLA: They, rather than attempting to 

prove through evidence of the routine practice of an 

organization that what we did was in conformity with the 

routine practice, they are telling you that their contention 

is that what we did was not in conformity with our routine 

practice. And we acknowledge that it was not in conformity 

with what we did in particular other circumstances because 

this was a different transaction. 

So the justification for the discovery simply 

14 doesn't exist under the Evidence Code. Thank you, your 

15 Honor. 

16 THE COURT: Let me take it under 

17 advisement. I need to spend a little time with the 

18 requests themselves. 

19 MS. BROWN: May I respond briefly? 

20 THE COURT: No, because he goes first and 

21 last. It's his motion. I know it is frustrating. 

22 

23 

24 

25 

Honor. 

MR. SCAROLA: Thank you very much, your 

MS. BROWN: Thank you. 

THE COURT: Thank you. Bye, bye. Have a 

PINNACLE REPORTING, INC. 16div-004460



1 good trip back. 

25 

2 (Thereupon, at 1 p. m. the proceedings 

3 concluded.) 

4 
- - - -
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1 C E R T I F I C A T E 

2 

3 

4 

5 STATE OF FLORIDA 

6 

7 COUNTY OF PALM BEACH 

8 

9 

10 

11 

12 I, Susan Fannon, Certified Shorthand Reporter, 
,. ,, 

13 certify that I was authorized to and did stenographically 

14 report the foregoing proceedings and that the transcript is 

15 a true record to the best of my skill, knowledge and 

16 ability. 

17 

18 

19 
1j-. 

J 2 day of c!-� -, 2{}0 4 .  Dated this 

20 

21 

22 

23 

24 Susan Fannon, CSR 

25 
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NEGLIGENT MISREPRESENTATION 

Issue: Was MS negligent in misrepresenting Sunbeam's financial 
condition to CPH 

CPH proves its case only by establishing: 

1. MS actually knew about Sunbeam's fraudulent accounting and 
negligently failed to disclose what it new 

OR 

2. MS negligently failed to discover the fraud 

COMPARATIVE NEGLIGENCE 

Issue: Was CPH negligent 

1. In choosing to rely on MS without conducting its own due 
diligence 

OR 

2. In conducting an inadequate due diligence investigation 

MS' CONTENTION 

• "Entitled to fully explore the competence and sophistication of 
CPH's own paid legal and financial advisors" 

Issue is not what CPR and its advisors had the capacity to do BUT 
WHAT THEY IN FACT DID. 

MS Memo Page 2: "It is evident that CPH and its advisors conducted 
little or no due diligence of their own prior to 
closing the acquisition transaction 
with Sunbeam" (Defendant's· emphasis) 

EXHIBIT 
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CONFIRMS DEFENDANTS ARE NOT QUESTIONING OUR 
CAPACITY TO CONDUCT DUE DILIGENCE BUT RATHER OUR 
CHOICE TO RELY ON THEIR REPRESENTATIONS BASED ON 
THEIR DUE DILIGENCE. 

It would be logically absurd for Plaintiff to argue that Wachtel Lipton or 
Credit Suisse were incapable of discovering fraud but MS could. 

Our position must be that any reasonably 
prudent due diligence investigation would 
have detected the fraud and we reasonably 
relied upon MS to have conducted such an 

investigation. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GNEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

February 5, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Clarify and Enforce Stipulations made by Plaintiff at the 
January 8, 2004 Hearing 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

WPB#57 l 076.4 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Haring 
Page 2 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 33401; telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
,JD 

all counsel of record on the attached service list by U.S. Mail, facsimile and e-mail on this cli!___"':..-

day of January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
KIRKLAND & ELLIS LLP 
655 1 5th Street, N.W. - Suite 1 200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

COUNSEL FOR DEFENDANT 

WPB#57 l 076.4 

CARL TON FIELDS, P.A. 
222 Lakeview Ave. 
Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (561 ) 659-7070 
Facsimile: (561 ) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �? 
JOS H IANNO, JR. ( 
F10rida:ar� 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
21 39 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 6061 1 

WPB#571076.4 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Haring 
Page 3 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC, 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045AI 

ORDER ON DEFENDANT, MORGAN STANLEY & CO., INC.'S MOTION TO 

CLARIFY AND ENFORCE STIPULATIONS MADE BY PLAINTIFF AT THE 

JANUARY 8, 2004 HEARING 

THIS CAUSE having come to be considered upon the Defendant, Morgan Stanley & Co., 

Inc. 's Motion to Clarify and Enforce Stipulations made by Plaintiff at the January 8, 2004 

hearing, and the court having reviewed the file and being fully advised in the premises, it is 

hereby, 

ORDERED and ADJUDGED � 
\\u. f(\o'h c � ·� �QNV-_a . 

DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this S--

day of �" '2004. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 

Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Box 3626 
West Palm Beach, FL 33402 

2 
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02/11/2004 14:42 FAX 

.;:1�£t PALM EIE1\Ctl l .• 41<ES BLV£.. 
WEST PAl.M Gf:.1\CH. ?LORIOA HOO 

P.,0. OR/:.WER �fi26 
WESi' ?ALM BE/,Ci-1, FLORIDA lJ�02 

{�G ! I 6�G-b300 
: .o,ov.;�o-eGOi 
FA>:. \S61 t 017�.(!.76"1 

AiTO�NF.YS A'i i..AW: 

ROSl\C. 't'N S!A OAKER
·
PARNF.::i 

f. GREGOHV BJ\RtJHAr.tT· 
1..ANCE SLOCI(.' 

e.1.1R 1.. m;Nt.1£:\•. Jr..i. • 
SEAN' (:. OOMf..llCK' 

Jf\MES 'N. OUS'T1\J:soN. JR. 
�AVID K. KCLLl:!:\', JR• 

�"\'IL.LIAM 3. KING 
DAP..RYL L. 1.EWIS'" 

W!l.Ui\M A NORTON" 

OA\110 J. SALES' 
JOHN SCARO!,A • 

Ct!l�ISllAN 0. St;.AACY" 
Hi\R..q'r' 1\. SliEVIN 

JOHN A. SHIPLEY II=" 
Cl'IRISTOPt<CR x. SP�co· 

KM-!EN i!. TERRY 
C. CALVIN W/1RR:INE-R Ill' 

Ol\';10 .J. :/\'HITE'" 

'$1-IAP.l:HOU;::.rts 

VIA FACSIMILE 561-659-7368 
February 11, 2004 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue, Suite l 400 
West Palm Beach, FL 33401 

Re: Coleman(Parent)Holdings Inc. v. Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Joe: 

�0011020 

THE TOWLE. H0U:35 
:;'7 NORTH CAl.HOUN STREET 
TALl.AHASSEE. Fl 323\>1·1::?:11 

P 0. ORA\'\'ER 12:m 
T,,l,LAHASSEE. FLORIDA 32JQ'. 

(650) 22:1.. 760.:i-
1 ·C:f\8·549·7li1: 

FAX: raso> 22.1. 760� 

Yl';IAN A'i'AN°l'£JEDA 
Lr"tURIE J. BRIGGS 

OEAl-'E L. Cl10Y 
OM�lt!L J. CAll.OWf\Y 

EMILIO OIAMANTlS 

o;.v10 \"{ Gl!.MORE 
TS:D E. KU�ESA 

JAMES PETER LOVE 
CHP.ISiOPliJ::� J. PILATO 

P.Oa5.RT W. PITCHER 
WrLLIAf.I t1. SEAF.101.C 

j.;:;.:n-tLEEN SIMON 

Enclosed is a copy of Plaintiff.c;' Motion to Compel Production of Documents Relating 
to Employee Performance. Also enclosed is our Notice of Hearing on the motion for 
February 19, 2004. If there is a possibility of resolving any of the issues raised in the 
motion without the necessity of court intervention, please call me. Since my schedule 
often makes it difficult to reach me by phone during regular business hours, I invite 
you, ifnecessaiy, to call me at home in the evening at 561-575-2427. ·. 

STS:VE M. SMITf'I 

WA1.TE.n ''· srmN 
BRIN'1 P. SVl.LIVAN 

H:EVIN J. WALSH 
GEOP.G1A K. wenlf.RINGTQfol 

JIJOSON Wt'llTCHORN smc�Iy. / /, 
/// .... ! 

.
/ /,,-

···
--� I 

l. .-----��< Cv-( �L 
1/ K SC

.
AROLA /l Imm 

. ·/Enc. 
// cc: Jeff Shaw, Esq. 

Jenner & Block LLP 

WWW.SEARCY LAW.COM 
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#230581)/mm IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 
NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 19, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Compel 
Production of Documents Relating to Employee PetformE.nce 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-004471
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Colemar Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

lm003/020 

_, I HEREBY CERTIFY that a trne and correct copy of the foregoing has been furnished by 
f�kt Ari.lb h.J.i,v I fl\"- fR f·· ,1 lJ..S....Mffi.1-to all Counsel on the attached list, this day of i ·t,.-.;'....I • , 2004. 

9AROLA 
�lo d arNo.: 169440 
S a · y De1mey Scarola 

arnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-630C 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No .. 2003 CA 005045 Al 
Notice ol Hearing 

COUNSEL LIST 

Joseph [anno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
'Nest P1lm Beach, FL 33401 

Thoma5 D. Yannucci, P.C. 
Thoma 5 A. Clare 
Brett McGurk 
Kirklar1d and Ellis 
655 15-:h Street, N.W., Suite 1200 
Washiugton, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IE M Plaza 
Suite 4400 
Chicago, IL 60611 

J 

�004/020 
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02/11/2004 14:44 FAX 

lN THE CIRCUlT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORJDA 

COLEiV1AN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 AI 

v. Judge Elizabeth T. Maass 

MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

RELATING TO EMPLOYEE PERFORMANCE 

Pursuant to Fla. R. Civ. P. 1.380(a)(l), Pla intiff Coleman (Parent) Holdings Inc. ("CPH") 

resp �ctfu1lyrequests that the Court direct Defendant Morgan Stanley& Co., Inc. ("Morgan Stanley") 

to produce the following documents requested in CPH's first request for production. 

141005/020 

1. The three d ocument requests at issue in this motion relate to E1 narrow category of 

Siml)eam-related personnel files (Exh. A): 

Request No. 44: All documents concern ing employment contracts, pedonnance 
evaluations, and/ or pers onnel files (including without limitation any documents that describe 
or discuss the training, experience, competence, and accomplishments) ofall Morgan Stanley 
personnel who performed services for or on behalf of Sunbeam in 1997 or 1998. 

Request No. 45: All documents concerning Morgan Stanley' s perfomiance evaluation 
criteria or guidelines in effect from and including January 1, 1997 through and including 
December 31, 1998. 

Request No. 46: All documents concerning Morgan Stanley's compensation criteria or 
guidelines in effect from and including January 1, 1997 through and including December 31, 
1998. 

2. In its written response, Morgan Stanley objected to each of tho!;e document requests 

011 :he ground that they supposedly seek documents that are neither relevant nor reasonably 

calc ulatcd to lead to the d iscovery of admissible evidence. In addition, with respect to Request 

No. 44, Morgan Stanleyftn1herobjected that it "would unnecessarily infringe on the privacy interests 

oft :lose employees,. who worked on Sunbeam matters See Exh. A �ii 44-46. 

16div-004474



02/11/2004 14:45 FAX 

3. Morgan Stanley has no basis for withholding any of the documents that are responsive 

to R•!quest Nos. 44, 45, and 46. Morgan Stanley, for the most part, has offered nothing but 

boilerplate objections such as that the document requests involved are "not reasonably calculated to 

lead to the discovery of admissible evidence." As the Appellate Court has he.Id, however, 

unsubstantiated objections like those are "patently without mel'it" and "constih1te discovery abuse" 

(Fir�.t Healthcare Corp. v. Hamilton, 740 So. 2d 1189, 1193 n.l (Fla . 4th :JCA 1999), review 
dismissed, 743 So. 2d 12 (Fla. 1999)): 

Each of these objections, stated baldly and without particulars, is patently without merit as 
the court found following the hearing on plaintiff's motion to compel. Such "stonewalling 
tactics," designed to delay making a timely response to valid discovery requests, constitute 
discovery abuse and should not be condoned. 

4. The only arguable exception to Morgan Stanley's boilerpla te objections is its 

asse tion that providing docw11ents responsive to Request No. 44 might implicate some unspecified 

privacy concems. The Florida Supreme Cou1t, however, concluded that non-public employers like 

Morgan Stanley lack standing to assert the privacy rights of their employees aud can object only on 

the ground·ofrelevance - a ground that has no merit here. See Alterra Healthcare Corp. v. Estate 

of S.1elly, 827 So. 2d 936, 944-45 (Fla. 2002). 

5. Even ifit were appropriate to weigh privacy concerns in determining whetherto allow 

disc ::ivery (see id.), those concerns are at best negligible given that this Cami ha:; entered a Protective 

Ord!r in th is case that can be used to ensure confidentiality. Moreover, as CPH advised Morgan 

Star : ley (Exhs. B, C), CPI-I is willing at this point (without prejudice to its right to request fu11her 

infonnation later if circwnstances wal1'ant) to limit Request No. 44 to the following documents: 

A. Documents that mention Sunbeam by name. Documents in the personnel files of 
the individuals who worked on the Sunbeam matter that actually mention "Sunbeam" 

plainly are both relevant and easily identified and produced. 

B. Documents relating to fee generation . Documents that addre:;s the extent to which 
an employee who worked on the Sunbeam matter was successful in generating fees 
for Morgan Stanley (from any client during the relevant time pe1iod), or unsuccessful 
in doing so, are discoverable because they would shed light on the financial 
incentives surrounding Morgan Stanley's determination to do work for Sunbeam and 
assist in the fraud. 

-2-
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c. 

(i, 

�007/020 

Documents concerning criticisms or reprimands. Documents reflecting that the 
employees who worked on Sunbeam were criticized or re:;>rimanded for their 
performance - and documents reflecting criticisms or repri mands of the same 
employees in connection with similar types of work for ot.1er clients, whether 
mentioning Sunbeam or not - would be relevant to CPH's claims in this case. 
Among other things, CPH has asserted a negligence claim, and the kinds of 
documents sought here are tailored to lead to discoverable infomrntion relevant to 
that claim. 

Morgan Stanley has rejected thio compromise concerning Reqnest No. 44. M.r:n-g;m 

Stanley has offered instead to produce documents covered by categories A and B, but as to category 

C, f\forgan Stanley would produce only those criticism or reprimand related documents thatrefer"to 

the !mployee's perfonnance of due diligence activities." See Exh. D. 

7. Morgan Stanley's limitations on Request No. 44 are unacceptab:.e because they would 

pre"ent CPH from obtaining relevant information concerning the Morgan Stanley employees whose 

con fact is at the heart of this case. As Morgan Stanley would have it, Morgan Stanley could 

withhold documents reflecting concems about the competence or honesty of the employees who 

wo1 ked on the Sunbeam matter unless those documents happen to deal with the subject of due 

dili.�ence. That is insufficient. CPH is entitled to all documents in which employees who worked 

on the Sunbeam matter were reprimanded or criticized for their work- regardless of whether or not 

thai work related to due diligence activities. In addition, CPR is entitled to all the documents called 

for by Request Nos. 45 and 46, which Morgan Stanley's counterproposal ignores entirely. 

-3-
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WH_EREFORE, PlaintiffCPH respectfully requests that this Court direct Morgan Stanley to 

proc uce within 10 days of the Court's order the documents responsive to Req1.1est Nos. 44 (that is, 

the documents that mention Sunbeam by name, relate to fee generation, or concern criticisms or 

reprimands), 45, and 46 ofCPH's first set of document requests. 

Dati:d: Febrnary JL, 2004 Respectfully submitted, 

Jerold S. Solovy 
JEl\ NER & BLOCK LLP 
One IBM Plaza 
Chi·�ago, Illinois 60611 
(31 ::) 222-9350 

9831:1 

COLEMAN . .  · , 71NC. 

By: L / ,z_,___ 
Oneo ts Attorney!; 

John Sc (: 
SE����ENNEY SCAROLA 

B�IART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blv:i. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-4-
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and c01Tect copy of the foregoing bas been furnished by 

'(p·-Fax an j Federal Express to all counsel on the attached list on this ! day of 
� ... rtf )fV4, 2004. 

/ 

OLA 
Florida r No.: 169440 I 
Sear,9 enney Scarola 

Bm: lhart & Shipley, P.A. 

2139 Palm Beach Lakes Bculevard 

West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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Colemrn (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case N).: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carltor Fields, et al. 
222 La:<eview Avenue 
SuitelL-00 
West Palm Beach, FL 33401 

Thoma5 D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirklai1d and Ellis 
655 15d1 Street, N.W., Suite 1200 
Washi11gton, DC 20005 

Jerold ;, Solovy, Esq. 
Jenner & Block, LLC 
One IEM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

2 

�010/020 
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COLEMAN (PAR.ENT) HOLDJNGS, rnc.; 

Plaintiff, 

v. 

MORGAN .STANLEY & CO •• INC.,· . 

Defendant. 

' . 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDJ.CIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

·cASE NO: 03 CA-005045 Af. 

MORGAN STANLEY & CO. INCORPORATED'S SECOND SUPPI,EMENTAL 

OBJECTIONS TO COLEMAN {PARENT) HOLDINGS, INC. FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS 

Pursuant to Rules 1.280 and ·1.350 of the Florida Rules of Civil Procedure, 

defendant, Morgan. Stanley & Co. Inc:oi:porated ("MS & Co.") hereby inteip<>ses the follo_wing 

second supplemental objections to plaintiff Coleman (Parent) HolC:lings, Inc:.'s ("CPH'') First 

Request for Production ofDocuments ("Request tor Production"). 

GENERAL OBJECTIONS 

The following· genera! objections apply to all specifications of CPH's Request for 

Production. Each General Objection is hereby inco:rporated in the l'C$p0ns1= to each specific 

request as if fully set forth therein: 

1. MS & Co. objects to the entire Request for Production as over broad and unduly ... 
burdensome. CPH has requested the production ofimperniksibly broad catcgc11ies of docwnen!s 

that, if read literally and in combination with the equally overbroad Definiticins, would require 

MS & Co. to collect, review and produce potentially hundreds of thounnds of pages of 

r-EXHIBIT 

� A  

1410111020 
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MS & Co.'s Objections: 
MS & Co. objects to this request to the extent that it is vague,. ambiguous, over 

broad and unduly burdensome. To the extent that it seeks docwnents concerning due diligence 

other than lhat due diligence perfotmed in the course of MS & Co. 's engagement for SWlbeam, 

the request is requesting docwnents which are irrelevant to this litigation and not reasonably 

calculated to lead to the discovery of admissible evidence. Subject to and without waiving its 

general and specific objections, MS & Co. will produce non-privileged documents, located after 

a good-faith search of documents in its possession, custody, or control, relating to the due 
diligence performed by MS & Co. in the course of'its engagement with Sunbeam Corporation or 

relating to the Coleman Transaction, and any general due diligence materials responsive to this 

requesL MS & Co. will not produce docwnents that relate to other transactions not relevant to 

this lawsuit. 

DOCUMENf REOVESTNO, 44 

All documents concerning employment contracts, perfonnance evaluations, 
_and/or personnel files (including without limitation any documents that describe or discuss the · 
training, experience, competence, and accomplishments) of nll Morgan Stanlo:y personnel who 
performed services for or on behalf of Sunbeam in 1997 or 1998. 

MS£ Co. 's Objections: 
MS & Co. objects to this request to the extent that it seeks docwnents which are 

protected by the attorney-client, attorney work product. other conunon Jaw or statutory 

privileges, or which are otherwise immune from discovecy. MS & Co. expr�ssly reserves the 

right to assert any and all common law or statutory privileges to which Iv.:S & Co. and its 

attorneys are entitled under applicable Jaw. 

This request seeks to compel production of personnel files and perf onnance 

evaluations of individual MS & Co. employees that are neither relevant to CPH's claims nor 
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reasonably calculated to lead to the discovery of admissible evidence and, in addition, would 

wmeces:sarily infringe on the privacy interests of those employ�es. 

MS & Co. will not produce documents responsive to this request. 

DOCUMENT REQUEST NO. 4S 

All documents concerning Morgan Stanley's perfonnance evaluation criteria or 
guidelines in effect from and including January 1, 1997 through and including December 31, 
1998. 

MS & Co.'s Oblections: 

MS & Co. objects to this request to the extent that it seeks documents which are 

protected by the attorney-client, attorney work product, other common :.aw or statutory 

privileges, or which are otberwise immune from discovery. MS & Co. expre:ssly reserves the 

. right to assert any and all common law or statutory privileges to which MS & Co. and its 

attorneys are entitled under applicable law. 

MS & Co. objects to this request in that it seeks the productfon of documents 

which are irrelevant to this Jitigation and not reasonably calculated to lead to the discovery of 

admissible evidence. MS & Co. will not produce documents responsive to this request. 

POCUMENT REQUEST NO. 46 

All documents concerning Morgan Stanley's compensation critciria or guidelines 
in effect from and including January 1, 1997through and includingDecember3l, 1998. 

MS & Co.'s Objections: 
MS &: Co. objects to this request to the extent that it seeks doctiments which are 

protected by the attomey-clie.nt, attoroey work product, other conunon law or statutory 

privileges, or which are otherwise immune from discovery. MS &: Co. expressly reserves the 

right to assert any and all common law or statutocy privileges to which MS & Co. and its 

attorneys are entitled under applicable lnw. 

··-·--- .. .. - -------
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MS & Co. objects to this request in that it seeks the produdo11 of documents 

which are irrelevant to this litigation and not reasonably calculated to lead t•) the discovery of 

admissible evidence. MS & Co. will not produce documents responsive to this request. 

DQCUMENT REQUEST NO. 47 

All markeli.Dg or other promotional material prepared or used by, or on behalf of, 
Morgan Stanley concerning investment banking or securities underwriting i:ervices that were 
created .or used at any time from and including January 1, 1997 through and in;:luding December 
31, 1998. 

. 

MS & Co.'s Objections: 

MS & Co. objects to this request for "all marketing or promotional 

material ... concerning investment banking or securities underwriting servic·�s" as overbroad, 

unduly burdensome and inadequa1ely tailored, Requiring MS & Co. lo prod•ice all documents 

sought in this request would ·necessitate the production of o.ll of MS & Co. 's promotional 

materials, in their entirety, which would result in the production of documentu irrelevant to this 

litiga?on and not reasonably calculated to Jead to the discovery of admissible 1:vidcnce. Su'bject 

to $ltd without waiving its general and specific objections, MS & Co. will produce any general 

marketing or promotional materials responsive to this request, and any marketillg or promotional 

materiiiI provided or presented to Sunbeam. CPH, or MAFCO, responsive to this request, located 

after a good-faith search of documents ih its possession. custody, or contro 1. 

DOCUMENT &EOUEST NO. 48 

. All of your document retention or document destruction policie11 or procedures or 
similar procedures for the back-up or deletion of electronic or hard copy docwnents of any kind 

· for any time during 1997 through the present, including without limitation 8lly amendm�nts 10 
any such policies or procedures, schedules or related documents, and any memoranda or other 
instructions communicated to your employees concerniog the obligation and procedures to be 
utilized to preserve all relevant documents, including without limitation evidence concerning the 
Litigations, the Arbitrations, and the SEC Administrative Proceedings. 
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Dated: August 12, 2003 

40 

Respectfully Submitted, 

Joseph Ianno. Jr. (FL Bar# (i55351) 
CARLTON FIELDS 
222 Lake View Avenue - Suite 1400 
West Pa.Im Beach, FL 3340"l 
Telephone: (561) 659-7070 
Facsimile: (561) 65.9-7368 

�a.� 
Thomas D. Yannucci, P .C 
Thomas A. Clare 
Larissa Paule-Canes 
Kathryn DeBord 
KIRKLAND & ELLIS 
655 lSlh Street. N.W. 12111 Fk1or 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Attorneys for Defendant 
Morgan Stanley & Co. Incorporated 

�015/020 
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JENNERiS.BLOCK 

August 28, 2003 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & Et.us LLP 
655 fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Jenner &c Btacl;. u.c: 
One t aM Pl.za 
Chlc:ago, IL Go•;ll•76o3 
Tel 31� tn-9.s�o 
�J•Mcr.COIQ 

Mid1;iclT. Erody 
T•l 31:1923·2111 
Fu. 312 840-nu 
rnbrody@jcnncr.con1 

Morgan Stanley Senior Fu11ding v. Mac.Andrews & Forbes Holdings /Jic., et al. 

Dear Tom: 

I write in an attempt to rench agreement on one outstanding discovery issue. In discovery 
requests to Morgan Stanley ("MS & Co.") and Morgan Stanley Senior Funding ("MSSF"), CPH 
sought personnel and compensation documents relating to the individuaJs who worked on the 
Swtbeam transactions. MS & Co. and MSSF objected lo these requests. 

In an attempt to avoid bringing this matter to the Court, and without prejudice to later renewing 
our requests for the full scope of documents encompassed by our requests, we propose co limit 
Request 44 served upon MS & Co. and Request 69 served upon MSSF to those clocwncnts that 
are responsive to these requests and mention Sunbeam by name, relate to fee generalion(orthe 
lack of it), or.contain or concern criticisms or reprimands for work done by the rdevant 
employees. We continue to seek all documents responsive to Requests 45 and 4t:i upon MS & 
Co. an Requests 71 and 72 upon MSSF, which are more general in nature. 

Please reconsider your objections. If' you do not do so by September 3, 2003, we· will bring this 
10 the attention of the Court. 

Very truly yours, 

��1.·. � 
Michael T. Brody 

I 

MTB:cjg 
cc: Joseph lanno, Esq. (by facsimile) 

John Scarola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. EX HI.BIT 
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'-1EN1"4 ER 0.B LOCK 

September 18, 2003 

/Jy Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
SJite 1200 
Washington, D.C. 20005 

R�: Coleman (Parent) Holdii1gs, Inc. v. Morgan Stanley & Co. 

Jenner &: lllo ;k. u.c 
One 111:.c Plaza 
Chicago, IL 0.�611 ·7603 
Tel 3111. u2-s3so 
'W\\oWJe:nncr.c<•m 

Michael T. Bredy 
Tel 312 9:z3-:t7u 
F;ix 312 84o·n11 
mbrody@jcnncr.com 

Morgan Sta11/eySenior Funding v. MacAndrews & Forbes Holdings Inc., el al. 

Cbicagci 
Oalw 
Washington, oc 

I i·eviewed the blank persoMel evaluation forms that Larissa Paule-Carrcs forwarded to me. 
Based on my review of those docwnents, I renew our request that Morgan Stanley and MSSF 
produce the docwnents I described in my offer to compromise dated August 28, 2003. 

ll1e evaluative categories contained in the personnel evaluation fonns are sufficiently general 
th :i.t relevant comments or ratings can appear in neatly any category. Because c1f the generality 
of the categories, and the manner in which they overlap, we are not able to limit our inquiry to 
p;;rticular categories. I renew our request that Morgan Stanley and MSSF produce the evaluation 
forms, consistent with the requests contained in my letter of August 28, 2003. ff Morgan Stanley 
or MSSF personnel who worked on Sunbeam matters are evaluated in a differer.t manner - that 
is, if particular employees are not evaluated using lhe forms you provided - we .ilso request that 
ycu produce those evaluation materials. 

Y1>U have raised concerns about the personal privacy of the Morgan Stanley and MSSF 
employees. We have a protective order in place, which should address those co::icems. 

Fi :ially, the forms you provided ref er to other Morgan Stanley and/or MSSF doc.uments that are 
plainly responsive to the request discussed in my letter of August 28. For exam:?le, the forms 
you provided refer to performance criteria contained in the "PE Gu ide" for the r1�levant year. The 
fo:m states that such information can also be obtained on the "OOD PE home page on MS 

EXHIBIT 
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Tbomas A. Clare, Esq. 
September 18, 2003 
Page 2 

JENNER&BLOCK 

Tc.day." The forms refer to a Performance Criteria Matrix that can be found in the PE Guide. 
The fonns also refer to self evaluations completed by the employee. All of the!e documents, and 
any other performance criteria or evaluations pertaining to the employees in quc:stion, con1ain 
in-ormation responsive to our requests. Consistent with my letter of August 28, we request that 
ycu produce these documents. 

PJ.!ase produce these documents before September 29, 2003, or we will present this issue to the 
Court. 

Very truly yours, 

�,=::·� 
MTB:cjg 
cc Joseph Ianno, Esq. (by facsimile) 

John Scarola, Esq. (by facsimile) 
Larissa Paule-Carres, Esq. (by facsimile) 
Jerold S. Solovy, Esq. 
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i?".OITIH A.. c;lllro 
To Cell Writer Ollllclly; 

{<02) 879-�993 
tc.l�re@kirklana.ccm 

By Facsimile 
Micbael Brody, Esq. 
Jenner & Block, U.C 
Ooe IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &. ELLIS LLP 

1555 F1r1..int11 Sln•l N.w. 
W11&1\l1>glon, t>.O. ioDD5 

202878·SWO 
WWO<.J;ltl<llmd.com 

SeptctDber2S,2003 

i=acsl111Uv: 
202 679-5200 

Re: Coleman (PRTen.t) Holdings, Inc. v. Morgan StaJtley .& Co., l'llc. 
MSSF v. MacA.ndre111s & Forbes Holdings Inc. el al. 

Dear Mike: 

I write in respoJJSe to your Septemba 18 Jetter �ding employee per.�omlel files. 
Because of Hurricane Isabel and the closure cf our D.C. o:ffica, I did not receive your letter until 
the office reopened on September 22. 

CFH's documc.o.t requests on these issues (even as nam>wcd in your August 28, 2003 
letter) are overbroad and seek sensitive personal information that is neither relevant ti;1 the subject 
matter of the litigation nor reasonably lik:eJy to lead to the <liscovery of relevant information. 
Eveo with the protective order in place, the blunderbuss approach suggested by your letter would 
rc:sult ia the disclosure of broad categories of irrelevaot pe.rsonal informatioli. - and an 
UDwarranted invasion of the privacy of the employees involved. 

Witb regard to employee pcrsollllCI files, we arc willing ro produce, wit:J IeSpcct to 
emp1oyi::es directly involved in Sunbeam Rlated engagements, redacted copies ofihe peisonncl 
files that will allow you to see: (J) all refercoces (positive or negative) to won: performed by the 
employee on Swibcam--rclated mgagcments; (2) 1111 references (positive or negative) to the 
employee's perfoimance ia fee generation; SJJd (3) all references (positive or negative) to the 
employee's pcrfonnanc:e of due diligence activities. Ifthi.s compromise approach. is acceptable, 
we will begin to prepare the docun1ents for production. 

Chlo.:igo London LD.5 Angeles NcwVori< !!1111 Francisco 

lg] 019/020 

EXHIBIT ---
1) 

--------- ·-·--· .
. 
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Michael Brody, Esq. 
September 25, 2003 
Pagc2 

KIRKLAND &.. ELLIS LLP 

With regard to the other documCJJts refencd to you in your letter (i.e the "PH Guide''), we 
will examine those doi;;uments to demrnt.ine if those documents arc responsive to CPH's 
document reLJUcsts and not otherwise subject to objection. 

Sincerely, 

t//tlnlAJS j. f!bL. /H 

Thomas A. Clare 

�020/020 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: 2003 CA 005045 Al 

V. Judge Elizabeth T. Maass 

MOH . .GAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 

ST A TEMENT OF UNRESOLVED LEGAL ISSUES 

141001/003 

In connection with the case management conference scheduled for February 20, 2004, 

Plair tiff Coleman (Parent) Holdings Inc. ("CPH") hereby submits this stateme1r ofunresolved legal 

issues: 

1. CPH intends to file a motion to seek leave to amend its complaint pursuant to Fla. 

Stat.§ 76 8.72 to assert a claim for punitive damages in excess ofSI.5 billion dollars as allowed by 

lmv. 

2. CPH intends to file a motion for appropriate relief in lightofMorgan Stanley's failure 

to pr �serve relevant discovery in the form of e-mails created prior to January I, 2001. 

Date :i: February 17, 2004 

JcroLi S. Solovy 
JENHER & BLOCK LLP 
One :BM Plaza 
Chic lgo, Illinois 6061 l 
(312 222-9350 

Respectfully submitted, 

COLE"tv r RENT) l�NGS INC. 

B"== /� �-�� 
01?;:- ts Attorneys 

// 
Joh arola 
SE CY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 
..... , 

Fax and Federal Express to all counsel on the attached list on this 
./" 

1q i j,._. 
1 1 ' · day of 

ti:Jvucut .. j , 2004. 

! 

JAC�( S . 'ROLA 
Flori · ar No.: 169440 
Sea· , Dennev Scarola 

/, 
. 

rnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone:(561)686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiff 
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Cole1rn.n (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlto11 Fields, et al. 
222 Lakevie\V Avenue 
Suite I-WO 
West Falrn Beach, FL 33401 

ThomLs D. Yannucci, P.C. 
Th01rn.s A. Clare 
Brett HcGurk 
Kirkla :1d and Ellis 
655 l:th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenne1 & Block LLP 
One IBM Plaza 
Suite 'f400 
Chica:?;o, IL 60611 

COUNSEL LIST 

2 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

February 17, 2004 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co. 
Case No: 03 CA 5045 Al 

Dear Judge Maass: 

MIAMI 

ORLANDO 

ST. PETERSBURG 

TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

Esperante 

222 Lakeview Avenue, Suite 1400 
West Palm Beach, Florida 33401-6149 
P.O. Box 150 
West Palm Beach, Florida 33402-0150 

561.659.7070 
561.659.7368 fax 

www.carltanfields.com 

E-MAIL: jianno@carltonfields.com 

VIA HAND DELIVERY 

This Court has scheduled a Case Management Conference on Friday, February 20, 2004 

at 3:30 p.m. in the above-referenced matter. In addition to the Joint Submission of the Parties for 
February 20, 2004 Case Management Conference, provided under separate correspondence, 
Defendant, Morgan Coleman, submits the enclosed Statement of Unresolved legal Issues. 

Thank you. 

Enclosure 

cc: Jack Scarola (via facsimile w/encl.) 
Jerold Solovy (via facsimile w/encl.) 
Thomas Clare (via facsimile w/encl.) 

WPB#566751.14 

Respectfully, 
./ 

·f�d.�;#. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

MORGAN STANLEY'S STATEMENT OF UNRESOLVED LEGAL ISSUES 

Pursuant to the Court's Order of January 13, 2004, Defendant Morgan Stanley & Co. 

Incorporated ("Morgan Stanley") hereby submits the following statement of unresolved legal 

issues. For additional information about the status of th.e litigation, Morgan Stanley-refers the 

Court to the Joint Submission of the Parties For February 20, 2004 Case Management 

Conference (the "Joint Submission"), which is being filed simultaneously herewith. 

I. Statement Of Unresolved Legal Issues 

A. Choice-Of-Law 

Before a trial can be held in this matter, the Court must determine an important 

unresolved issue - the substantive law to be applied to Plaintiffs claims. During the December 

12, 2003 hearing on Morgan Stanley's Motion For Judgfuenron-The Pleadings;- the Court 

declined to rule on the question of which state's substantive law (New York or Florida) will 

apply to Plaintiffs claims. Instead, the Court stated that it would address this fact-intensive 
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choice-of-law issue in connection with a separately-filed motion - and invited the parties to 

make detailed factual submissions addressing this issue. 

Given the importance of this threshold choice-of-law determination to the parties' 

summary judgment motions and many other pretrial procedures, Morgan Stanley has proposed a 

briefing and argument schedule that will allow the Court an opportunity to consider and 

determine the choice-of-law issue in accordance with the procedures suggested by the Court 

during the December 12, 2003 hearing. Morgan Stanley's proposed schedule is attached to the 

Joint Submission as Exhibit 2. 

B. Whether CPH Has Stated A Legally Cognizable Claim 

On June 25, 2003, Morgan Stanley filed its Motion 16 Dismiss Pursuant 1o Fforiaa Rule 

of Civil Procedure 1.061 Or, In The Alternative, For Judgment On the Pleadings. The Court held 

a hearing on both of these motions on December 12, 2003. With regard to Morgan Stanley's 

Motion For Judgment On The Pleadings, the Court declined to reach the question of whether 

CPH has stated a legally cognizable claim against Morgan Stanley, reasoning that the Court 

could not look beyond the pleadings to resolve the parties' dispute regarding which state's 

substantive law (Florida or New York) should be applied 

Once the Court has determined which state's substantive law will apply, the legal 

sufficiency of CPH's claims will once again be ripe for determination by the Court, either in the 

context of a renewed motion for judgment on the pleadings or a motion for summary judgment. 

Issues for determination by the Court may include, among other issues (1) whether CPH's 

misrepresentation claims are barred by various provisions of the written Merger Agreement, 

which explicitly disclaims reliance on pre-agreement negotiations and representations; (2) 

whether CPH can plead a valid misrepresentation claim -since it had the same access to 

Sunbeam's books and records, yet failed to take any steps to verify or investigate the 

2 
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representations it now claims were fraudulent; (3) whether CPH has adequately alleged and 

established a legally cognizable theory of intent to defraud; (4) whether CPH has adequately 

alleged and established that CPH enjoyed the requisite "relationship" with Morgan Stanley 

sufficient to support a claim for negligent misrepresentation; and (5) whether CPH has alleged 

and established that Morgan Stanley knew of the alleged fraud at Sunbeam and knowingly 

facilitated it sufficient to state a claim for conspiracy or aiding and abetting fraud. 

II. Unresolved Motions And Other Requests For Action 

There are no unresolved motions or other outstanding requests for action filed by Morgan 

Stanley at the time of this submission. 

Dated: February 17, 2004 

ho s D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Notice of Taking.Videotaped Depositions 
February 18, 2004 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant . 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NQTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 

depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 

Shani Boone March 3, 2004 at 9:30 a.m. Esquire Deposition Services 

216 E. 45lh St., glh Floor 
New York, NY 10017 

Lili Rafii March 4, 2004 at 9:30 am. Esquire Deposition Services 
216 E. 45m St., Slh Floor 
New York, NY 10017 

James Stynes March 11, 2004 at 9:30 a.m. Esquire Deposition Services 

216 E. 451b St., Slh Floor 
New York, NY 10017 
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Ruth Porat March 12, 2004 at 9:30 a.m. 
.. 

Michael Hart March 18, 2004 at 9:30 a.m. 

Andrew Conway March 19, 2004 at 9:30 am. 

Gene Yoo March 25, 2004 at 9:30 am. 

Joshua Webber Maroh 26, 2004 at 9:30 a.m. 

312 527 0484 P.04/05 

Esquire Deposition Services 
216 E. 45111 St., Slh Floor 
New York, NY 10017 

Esquire Deposition Services 
216 E. 4511i St., 8th Floor 
New York, NY 10017 

Esquire Deposition Services 
216 B. 451b St., 8th Floor 
New York, NY 10017 

Esquire Deposition Services 
175 Federal Street 
Suite 508 I 

Boston, MA 02110 

Esquire Deposition Services 
175 Federal Street 
Suite 508 
Boston, MA 02110 

The depositions will be recorded by videotape and stenographic means. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day witil 
completed. 

The videotape operators will be Esquire Deposition Services located in New York, New 
York and Esquire Deposition Services located in Boston, Massachusetts. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 18th day of February, 2004. 

Dated: February 18, 2004 

Jerold S. Solovy 
Michael T. Brody 
Clark C. Johnson 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: �!. 
One of Its Attorneys 

Jack Scarola 
SEARCY DE�BY SCAROLA BARNHART 
& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Pahn Beach, Florida 33409 
(561) 686-6300 

·2-
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Coleman {Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Taking Videotaped Depositions 
February 18, 2004 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

-3-

312 527 0484 P.05/05 

TOTAL P.05 
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FAX TRANSMITTAL 
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February 18, 2004 

By Telecopy 

Thomas A. Clare, Esq .. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER RND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/05 

JENNER&.BLOCK 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fall 312 840-1711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc; 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I attach a deposition notice for eight current and former Morgan Stanley employees. Please let 
us know whether you will represent the former Morgan Stanley employees. By informing us 

now of your intention to represent these individuals, you will eliminate the delay we have 
experienced with prior depositions resulting from the need to procure commissions and serve 
subpoenas. Thank you in advance for your cooperation. 

Very truly yours, 

�7. fr-w-h, 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS 
PURSUANT TO THE PARTIES' WRITTEN AGREEMENT 

Defendant Morgan Stanley & Company Incorporated ("Morgan Stanley"), by and 

through its undersigned attorneys, respectfully submits this Motion To Compel The Production 

Of Documents Pursuant To The Parties' Written Agreement, and states in support: 

1. Both Parties Have Responsive Documents That Exist In Electronic Form. It is 

undisputed that both Morgan Stanley and Coleman (Parent) Holdings Inc. ("CPH") possess 

certain documents that exist in electronic form, including word processing files, spreadsheets and 

electronic presentation material. (Jan. 29, 2004 Letter from M. Brody to L. Paule-Carres (Ex. 

A).) Similarly, there is no dispute that such documents are responsive to both parties' requests 

for production. - This-nrotion --addresses- the form in which such electronic documents are to be 

produced: electronic (as CPH previously requested and the parties previously agreed) or hard-

copy paper form. 

WPB#574967.I 
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2. CPH Insisted That Morgan Stanley Produce Electronic Documents In Electronic 

Form. The issue of how electronic documents would be produced first arose last summer, 

shortly after Morgan Stanley made its initial production of documents to CPH. Morgan Stanley 

produced its documents in hard-copy form, including hard-copy printouts of electronic 

documents that resided on Morgan Stanley computers and electronic servers. During meet-and-

confer sessions and again in written correspondence, CPH insisted that Morgan Stanley produce 

electronic documents in electronic form. Specifically, CPH wrote "[W]e would like an 

electronic copy of the docum ents that were printed from your clients' com puters." (Aug. 1, 

2003 Letter from D. Connell to T. Clare at 3 (Ex. B).)l After receiving assurances that this 

agreement would be reciprocal, Morgan Stanley complied with CPH's request and produced the 

electronic documents from its prior production in electronic form. 

3. CPH and Morgan Stanley Enter Into A Written Agreement Regarding The 

Production of Electronic Documents. Morgan Stanley and CPH negotiated and executed a letter 

agreement addressing the production protocols and cost sharing mechanisms to be implemented. 

With regard to electronic documents, this agreement states that "[t]he parties have produced and 

will produce to each other various [electronic] docum ents that exist in electronic form ." (Aug. 

19, 2003 Letter from M. Brody to Z. Brown at 2 (Ex. C).)2 There can be no mistake that this 

letter agreement provided for the exchange of electronic documents in ah electronic medium, as 

1 Unless otherwise indicated, all emphasis herein is supplied. 

2 This agreement further contemplates the use of such electronic form productions by stipulating that prior to use of 
the electronic-form documents, the parties will "assign production numbers to the electronic document 
consisting of the number assigned to the electronic medium followed by the file name of the document as found 
in the electronic medium." (Id. )  

WPB#574967. I 
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opposed to a hard-copy, i.e., paper, form. CPH's attorneys drafted this written agreement, which 

was countersigned by counsel for Morgan Stanley. 

4. Morgan Stanley Has Complied With The Parties' Written Agreement. Morgan 

Stanley has complied with the parties' agreement by producing electronic documents "in 

electronic form." Despite additional burden, time, and expense, Morgan Stanley, obtained and 

produced "in electronic form" documents that had already been produced in hard copy as part of 

its initial production; on August 8, 2003, Morgan Stanley produced to CPH three CDs of 

electronic documents which corresponded to its initial hard-copy production of documents. In 

subsequent productions as well, Morgan Stanley has produced electronic documents in electronic 

form. Specifically, on October 1, November 10, and November 25, 2003, Morgan Stanley 

produced one, two and one CD of electronic documents "in electronic form" respectively. In 

total, Morgan Stanley has produced seven CDs of electronic files, representing 825 files and 

185 .57 MB of electronic data. 

5. CPH Has Failed And Refused To Comply With The Parties' Agreement. CPH 

has not produced a single electronic document from its own files, or the files of its parent 

company, MacAndrews & Forbes Holdings. (Oct. 6, 2003 Letter from M. Brody to Z. Brown at 

2 (Ex. D).)3 While CPH has produced some documents electronically, a closer inspection of the 

3 Given the parties' letter agreement, coupled with the testimony Andrew Fasrnan, Morgan Stanley understood 
CPH's October 6, 2003 letter to mean that they did not have any electronic documents -- not that they were not 
producing them electronically. In relevant part, Mr. Fasrnan testified that electronic documents were not 
collected or searched for, nor were employees given instructions to search for electronic documents, at any 
point prior to 2001. In response to questioning about post-2001, when CPH did search for electronic 
documents, Mr. Fasman could not recall whether any documents in fact remained: 

Q. Were any electronic documents produced in that litigation, in CPH's suit against Arthur Andersen? 

A. I believe electronic media were produced. I don't know whether they were simply copies of other 
(Continued ... ) 
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Bates numbers on these documents and the correspondence from pnor Sunbeam-related 

litigation reveals that those documents did not originate from CPH's own files, but rather were 

documents that were produced to CPH in "electronic form" by various third parties. 

6. CPH Has Exploited Morgan Stanley's Production Of Electronic Documents In 

Electronic Form. CPH's refusai to compiy with the parties' agreement has led fo disparities in 

the information available to the parties, and has led to inequities and prejudicial harm to Morgan 

Stanley during the course of discovery. It is fundamentally unfair, from both a financial and 

access-to-information standpoint, to allow one party to shirk its contractual obligation by 

producing documents solely in paper format, while the other party compliantly provides 

electronic documents in electronic form. 

Further, the complying party - in this case, Morgan Stanley - as a result of its electronic 

production, has ultimately provided CPH with information and data that would not be available 

absent the electronic production. This phenomenon was highlighted most recently during the 

January 8, 2004 deposition of Tyrone Chang, in which Mr. Chang was repeatedly questioned 

regarding the "metadata" contained in some of the electronic files that were produced to CPH, 

and subsequently used as CPH Exhibits 81A, 83, 84A, 91, 93, 94 and 99.4 As many of those 

electronic media or images of hard copy documents, or it may have been that electronic documents were 
only produced by printing them out and providing the hard copies. Whatever there was was produced. 

Q. But you don't know whether in fact there was any remaining electronic documents in 2001? 

A. I only know that whatever there was was produced. 

(Sept. 15,  2003 Fasman Dep. at 99 (Ex. E); see also id. at 107-110) 

4 It is curious to note that in utilizing the electronic versions of Morgan Stanley's production, CPH failed to adhere 

to the protocol established by the August 19 letter agreement with regard to the labeling of electronic documents 
prior to their use. Pursuant to that agreement, Morgan Stanley and CPH were to follow the convention of 

(Continued ... ) 
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documents were in fact produced initially in paper form, such material and information would 

not have been available to CPH absent Morgan Stanley's production of electronic documents in 

the agreed upon electronic form. s 

7. CPH's Excuses For Refusing To Produce Documents "In Electronic Form" Are 

Unavailing. CPH has tried to hide behind weak claims to support its position - most notably, 

that the August 19, 2003 letter agreement "does not require CPH to produce every document in 

two separate media." (Feb. 6, 2004 Letter from M. Brody to L. Paule-Carres (Ex. F).) But CPH 

cannot avoid complying with the agreement using their failure comply with the agreement (by 

producing in hard copy) as an excuse. Nor is Morgan Stanley suggesting that CPH is obligated 

to "produce every document in two separate media." CPH is, however, obligated to produce 

electronic documents in the agreed-upon medium: in electronic form. Nowhere in that letter 

agreement (which was drafted by CPH) is there any limiting factor - either by subject matter, or 

timing of production - which would provide for electronic documents to be produced in any 

other format. 

"assign[ing] production numbers to the electronic document consisting of the number assigned to the electronic 

medium followed by the file name of the document as found in the electronic medium." (Aug. 19, 2003 Letter at 

2.) In contravention of this standard, CPH merely labeled Morgan Stanley's electronic documents 

"C:\ConcordanceTemp" - not the "C:\[bates number on CD]" as agreed upon. 

5 For example, CPH Exhibits 81A, 83, 84A and 91 were produced initially in paper form, and were only produced 
electronically after CPH insisted as much. The metadata information would not have been available for CPH's 
use and analysis had Morgan Stanley not made such electronic documents available in electronic form. 

WPB#574967. I 
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CONCLUSION 

CPH must not be rewarded for its discovery gamesmanship. Morgan Stanley requests the 

Court to enter an order directing CPH to produce "in electronic form" all electronic documents 

responsive to Morgan Stanley's document requests, including those previously produced in hard-

copy form. 

WPB#574967. I 

Respectfully submitted, 

BY: � O . � 
Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: . (561) -659-7368 

Counsel for Morgan Stanley & Co. 

Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 19th day of 

February, 2004. 

Thomas A. Clare 
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SERVICE LIST 

John Scarola Counsel for Coleman (Parent) Holding Inc. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Coleman (Parent) Holding Inc. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 606 1 1  
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January 29, 2004 

BY FEDERAL EXPRESS 

Larissa Paule-Carres 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

.. · ::  . ·.:. · . .  • . . . ... . .. .. .. . .. .... ,_:•:' . . . .  . 

.JENNER&BLOCK 

Jenner &. Blocku,p Chlcago 
One IBM Pb:za Dallas 
Chicago, IL 60611-7003 WaahingU>n, DC 
Tel 31!1 !122-9350 
wwwJcnncr.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Larissa: 

I write in response to your January 23, 2004 letter concerning CPH's January 16 document 
production. 

First, we have reviewed the original Bates labeled documents and found no instance where we 
produced additional documents on January 20 that had not been produced on January 16. 
Specifically, the range you provided, CPH 2005804-2005815, was produced on January 16 
bearing Bates labels CPH 2005523-2005534. With respect to CPH 2005769 and CPH 2005792, 
I enclose additional copies of those documents in response to your concern that the documents 
were not photocopied in their entirety. 

Second, with respect to your concern about missing pages, your assertion that the documents 
were produced without any stapling, clipping or other form of separation of documents is 
incorrect. While some documents, including CPH 2005763-2005765, may have been produced 
as they were maintained in the files (without staples or paper clips), many of the produced 
documents were in fact stapled or paper clipped. Furthermore, several of the documents appear 
to be single pages ofmulti:-page documents that were maintained in the files separate from the 
complete document. After conducting a reasonable search for responsive documents, We beiieve 
that all responsive pages have been produced. 

Finally, I did not represent that Mafco had no extant electronic documents. As you know from 
Mr. Fasman's deposition, certain documents remain in electronic form. The· documents we 
produced on January 16 are hard copy versions of electronic documents. Producing documents 
to you in hard copy form fulfills our obligations under the rules. You provide no reason why we 
are obligated to produce the documents in two media. Given that we have fulfilled our 
obligation by producing the documents, we are not obligated to expend additional time and 
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Larissa Paule-Carres 
January 29, 2004 
Page2 

JENNERO..BLOCK 

resources in an effort to search for and produce individual electronic files that already were 
provided to you in hard copy form. 

Sincerely, 

�·� 
Michael T. Brody j 
/enclosure 

cc: Jerold S. Solovy, Esq. 
John Scarola, Esq. (via fax) 
Joseph Ianno, Esq. (via fax) 
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August 1, 2003 

VL4 FACSIMILE 

Thomas A. Clare, Esq. 
KIRKLAND & Ews 
655 Fifteenth Street, N. W. 
Suite 1200 

JENNER & ELo:K, LLC 

Washington, D.C. 20005-5793 

312 527 0484 P.02/04 

..JENNER&BLOCK 

JC111110r Bo Block, u.c Chic:igo 
One OM Plua Dalw 
Chicago, II. 6o6n-76os WaahinKWn. DC 
'D:l 31:1 u •· 9350 
wwwJcnnC'r.com 

OCllODRe: E. CONNELL. 
Ta a 1 2 gza-2ee 1 
F'AX 3 I Z 8-40-766 I 
CCONlll!:u,@JENNl!:R.COH 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. Mac.Andrews & Forbes Holdings he. et aL 

Dear Tom: 

I write to follow up on the conversation you, Jerry Solovy, and I had yesterday 
afternoon on several discovery topics. 

1. Deposition Scheduling. We agreed upon the following: (a) fact 
depositions will begin on September 15, 2003 with John Tyree; (b) Morgan Stanley will produce 
Mr. Tyree for his deposition in Florida without the need for letters rogatory; (c) you will 
propose dates for early September for the Rule 1.310 deposition we noticed on July 17, 2003; ( d) 
we will withdraw the Rule 1.310 deposition we noticed on the topics relating to Morgan 
Stanley's control over Mr. Tyree; and (e) we will propose dates for early September for the Rule 
1.310 deposition MSSF noticed. With respect to MSSF's deposition notice, you agreed that we 
need not produce documents at the time of the deposition. In addition, you indicated that you 
would consult with Mr. Ianno, but that it was likely that you would withdraw Topic No. 3 of 
MSSF' s notice. In addition, we agreed to cooperate in scheduling the depositions of our clients 
and third party witnesses. 

2. CPH Document Production. We advised you that CPH would begin its 
document production on August 14, 2003, which is the same date on which CPH's written 
responses to your document requests are due. A3 we explained, we will make CPH' s documents 
available for your inspection at our offices in Chicago. We will afford Morgan Stanley and 
MSSF the opportunity to designate the documents they wish to have copied. Alternatively, if 
Morgan Stanley and MSSF wish to designate all documents for copying, please advise us of the 
name of the copy service you engage. 
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Thomas A. Clare, Esq. 
August 1, 2003 
Page2 

We advised you that the requests served by Morgan Stanley and MSSF seek the 
production of a substantial quantity of documents, many of which we believe are not pertinent to 
the claims asserted in the pending cases. As we ex.plained, although we still are in the process of 
compiling those documents, we estimate that the production will be in excess of 350 boxes. We 
discussed that the bulk of the document production will consist of documents and other materials 
that we received from Andersen or the SEC in connection with the CPH v. Andersen litigation. 
Thus, as we explained, the date on which we will be able to produce those documents is 
depemh;:nt on the dale that our motion on the Andersen confidentiality order is resolved by the 
Court. �i .motion hiis·been set for hearing on August 12: 

3. Moraan Stanley's 7/25/03 "Supplemental" Written Responses to 
CPH's Document Requests. You confinned that we are at issue with respect to Request Nos. 
43 (due dilig�c.� ��eri�). 44 (persc;>nnel files), 45 (perfonnan.ce criteria), and 46 (compensation 
ctiteri�). With �·to.R�que •• �t�o. 38, Wlrl9'1·s�ks.thc �od,uctiOn·of doctt1Uents reJating i�· 
Scott Paper;·yc)u w1ll·cp� that �organ S�ey is produchig those documents hi resil.9il�:.J� . 
oth� req�ts� :.;Jt('�4.jti0.� we aSlced you to clatify th� iimitanori:s Morgan StarueY piSC�d on itS 
resj;om�s to:Reqiieat Nos; 13, 15� 25, 27, 39, 40, 42, and 48.<You agreed to advise us whether 
Moqr.ln Stanley was withholding any documents responsive to those requests on the basis of those 
limitations. 

W� also discussed Morgan Stanley's objection to the defj.Ution of�'Morgan 
Stanl.ey" a,n� "You.'i.. In its objection, Morgan Stanley narrows the definition in a way that 
appears to exclude Morgan Stanley's subsidiaries, divisions, attorneys, accountants, arul' advisors. 
You agreed to advise us whether that was intentional and whether Morgan Stanley is withholding 
any responsive documents on that basis. With respect to electronic documents, you advised us 
that Morgan Stanley has or will search the email, hard drives, and network files of .. custodians," 
but that Morgan Stanley will not ICview any electronic hack·up or archives to search for 
responsive documents. You further explained that "cu�todians" are .thQs� Morgan Staul�y 
employees who had access to responsiye documents. "We asked you to share With .ul )'Out list of · 
"e.ustodians0 aµc;l you agreed to do so at "an appropriate tim:�." You also suggested that this issue 
would be an appropriate area of inquiry at the Rule 1.310 deposition noticed by CPH. 

4. MSSF's Written Responses to CPH's Document Requests. We asked 
when we could expect to receive MSSF's response to the issues we discussed during our July 23, 
2003 meet and confer teleconference. You indicated that you would send MSSF's response 
''promptly.'' 

S. Morgan Stanley's and MSSF's July 25, 2003 Document Production. 
We discussed the fact that Morgan Stanley and MSSF have combined their d<><?ument productions 
in such a way that it is not possible for us to determine whether any particular document came 
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Thomas A. Clare, Esq. 
August 1, 2003 
Page3 

JENNER & BLOCK I LLC 312 527 0484 P.04/04 

JENNER&BLOCK 

from the files of Morgan Stanley, MSSF, or both. We understand that Morgan Stanley will 
attempt to provide source information for the documents in its production. n: however, Morgan 
Stanley and MSSF is unable to p�ovide us with that source information, this will constitute an 
acknowledgment by your clients that the documents came :from the files of both companies. 

fu addition, we raised with you certain concems that we have identified thus far 
with thc.docwnent production made on July 25. First. many of the documents in Boxes 13 and 
14 bear a date code of July 23, 2003, which apparently is the date on which the documents were 
prin ted out. Obviously, those documents were created on dates prior to July 22, 2003. We asked 
you to provide information concerning the dates on which the documents were created. You will 
determine what infonnation is available in that regard. As you may already know, many 
applications programs embed in their files a date of creation and/or �t.r;:; of�t modification field 
th,at c� be accessed from the "open" co� o.fthose pro�. IJ'Ji�d.i(ic,m, �e would liJce:an · 
electronic .copy (>f the doclltilentS that wetc printed from y0ur clients' c:()tDpUtcmf�: Second, a 
number of documents in Box 13 are illegible and incomprehensible, perhaps due to formatting 
issues. We will provide you Witli a lisf of bates rium.ber8 of those documents so that youWiil be 
able to determine whether better copies of the documents are available. Thlld, it appears that 
Morgan Stanley has redacted a number of documents. You assured us that the basis of those 
redactions will be reflected in Morgan Stanley's privilege log. Fourth, we understand that Jack 
Scarola and Joe Ianno are working toward an agreement concerning privilege logs that will 
provide us with a concrete timetable for the exchange of privilege logs. We will advise you when 
we discover additional issues as we continue our review of your July 25 document production. 

6. Coordination of Hearing and Deposition Dates. We agreed that, for 
purposes of scheduling hearings or depositions, Jack Scarola' a office would coordinate dates with 
us and Joe Ianno's office would coordinate dates with you. Tulis, it will be sufficient if our side 
contacts either of the finns on your side to schedule matters and vice versa. 

We will respond separately to your July 29, 2003 letter. 

DEC/sae 

cc: Joseph Ianno, Jr. Esq. 
John Scarola, Esq. 
Jerold S. Solovy, Esq 

Very truly youq. 

TOTAL P.04 
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August 19, 2003 Jenner le Block, u.c Chicago 
One IBHP!aza Dallas 
Chiaigo, IL 606.u-7� Washington, DC 
Tel S.tsr 11811•9850 

JJy Facsimile wvwJCIUICr.com 

Zhonette Brown, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Michael T. Brody 
Tel 312 923•2111 
Fax 312 84QJ]'711 
mbrody�.com 

Washington, D.C. 20005 

Re: Co/e1114n (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Dear Zhonette: 

As we discussed, we propose that Morgan Stanley & Company and CPH share certain costs 
involved in the production of docmnents in Coleman (Parent) Holdings, Inc., v. Morgan Stanley 
& Co., Inc., No. CA 03-005045 AI (Fla. 15th Jud. Cir.), andMorganStanleySenlor Funding, 
Inc. v. MacAndrews & Forbes Holdings, Inc. and Coleman (Parent) Holdings Inc., No. 03 CA-
005165 AG (Fla. 15th Jud. Cir.). We propose the following: · 

I. 

2. 

Documents produced by Jenner & Block, LLC In paper form only. 

Compulit, under a joint �ntmct with (1) Morgan Stanley & Co.; and (2) Jenner & Block, 
LLC ("J&B") or Coleman (Parent) Holdings Inc. will pick up the documents J&B has 
produced in paper form, assign a production number and confidential designation, and 
image the doeuments. Compulit will produce two identical sets of copies of the images 
and will provide one set of images to Kirkland & Ellis LLP (''K.&E'') in Washington, 
D.C., and a second set of images to J&B in Chicago, Illinois simultaneously. Compulit 
will reassemble the original documents in the manner in which they were produced and 
will return the documents to J&B in the same files and boxes in which they w� 
produced. The parties will enter into a separate contract with Compulit, which contract 
will more fully describe the sc:rvices Compulit will perform. Compulit will perform its 
services on a schedule that is acceptable to the parties. Compulit will issue separate bills 
to J&B and Morgan Stanley. With the exception of delivery and pickup charges, the 
costs of Compulit's services will be split equally. 

Documents that have been imaged. 

J&B production. J&B has produced documents to K&E that have already been imaged. 
K&E wishes to obtain copies of those images, which J&B agrees to provide. For those 
documents that K&E obtains in image form, Morgan Stanley will pay J&B $0.08 per 
page. The payment will be made within 15 days of delivery of the images. Morgan 
Stanley may set-off against this cost any amotmt due Morgan Stanley as a result of 
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Zhonette Brown, Esq. 
August 19, 2003 
Page 2 JENNER&BLOCK 

3. -

providing imaged documents to J&B or CPH. In addition, Morgan Stanley will pay the 
costs associated with duplicating any media containing document images. 

K&E production. K&E has produced documents to J&B in paper form that have been 
imaged. J&B wishes to obtain copies of those images, which K&E agrees to provide. 

For those documents �t J&B obtains in image form, J&B or CPH will pay K&E $0.08 
per page. The payment will be made within 15 days of delivery of the images. J&B or 
CPH may set-off this cost against the amount due J&B as a result of providing imaged 
documents to K&E. In addition, J&B or CPH will pay the costs associated with 
duplicating any media containing document images. 

Each party will simultaneously provide to the other party disks containing the images 
described in this section. The partie8 agree that if the disks or other media are duplicated 
by one of the law :fums, the cost charged for that law firm's duplication of the disks or 
other media will not exceed the cost of performing that service as charged by a vendor 
selected by the receiving party. 

Electronic documents. 

The parties have produced and will produce to each other various documents that exist in 
electronic form. Before using any of these electronic documents in this litigation, other 
than for purposes that are purely internal to the parties, the parties agree that they will 
assign production numbers to the electronic document consisting of the num�r assigned 
to the electronic medium followed by the file name of the document as found on the 
electronic medium. 

Please indicate your agreement to this proposal by signing and returning this document to me. 

Sincerely, 

� 

TOTAL P.03 
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OCT-06-2003 17:29 JEt-l'ER & BLOCK 

October 6, 2003 

ByTelecopy 

Zhonette M. Brown, Esq. 
KlRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

3125270484 P.02/03 

JENNER&BLOCK 

Jenner &: Bleck. UC 
One lllH Plaza 

Chicago 
Dallas 

Chicago, IL 6o6u-7603 Washington, DC 
Tel 3u 112a-9350 
www.jennei:.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody�c:l".,Olll 

Morgan Stanley S�ior Funding v. MacAndrews & FJJrbes Holdings Inc., et al. 

Dear Zhonette: 

I write in response to your letter of October I, 2003. 

Your statement that ''persons responsible for the document collection on behalf of CPH and 
Mafco did not contact that Mafco employees who were most significantly involved" with the 
transaction is reckless. As you know from the deposition of Steven Fasman, Mafco and CPH 
thoroughly searched their files well before the filing of this litigation and collected all documents 
that relate to the transaction at issue. As you know from Mr. Fasman's description of that search, 
CPH and Mafco contacted those employees who are most significantly involved with the 
transaction, including individuals who were no longer employed by CPH or Mafco at the time of 
the document production. These current and former employees were asked to identify others 
who might have responsive documents. Responsive documents were collected and produced in 
prior litigation. Those documents have now been produced to you. Having already collected 
responsive documents from those current and former employees who worked on the transaction, 
CPH and Mafco did not return to those employees to request them to produce the documents they 
had already produced. Instead, CPH and Mafco identified those few instances in which Morgan 
Stanley's document requests might call for the production of additional documents not 
previously collected. CPH and Mafco identified those docwnents and produced them to you. 
Thus, it is not correct to state that those individuals most significantly involved with the 
transaction have not been asked to produce their documents. 

Next, you state that our response to Morgan Stanley's requests for admission "implies that the 
key personnel having knowledge relating to the requests were not contacted or questioned." We 
reject your assertion that our inquiry was insufficient to meet our discovery obligations. CPH 
made a good faith investigation and answered these lengthy requests appropriately. Furthermore, 
with respect to your specific complamt that "CPH's response to Request 230, 232, 234, and 235 
seem to indicate that the involved personnel were not consulted," we note that those particular 
requests do not identify specific people, but rather refer only to entities. 
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Zhonette M. Brown, Esq. 
October 6, 2003 "1ENNER�BLOCK 

Page2 

Finally, you state that there have been some errors in the production of electronic documents 
although you fail to identify either the documents or the errors. As we advised you during the 
document production, neither CPR nor Mafco produced documents in electronic form. The 
electronic documents that we produced, as we advised you, were electronic documents we 
obtained from other individuals. Furthennore, we advised you that we were unable to open a 
number of those electronic documents. I suspect that your experience has been similar. 

Very truly yours, 

�,,� 
Michael T. Brody 

MTB:cjg 
cc: Joseph Ianno, Esq. (by facsimile) 

John Scarola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. 

TOTAL P.03 
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Steven L. Fasman September 15, 2003 
Washington, DC 

1 

1 IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

2 IN AND FOR PALM BEACH COUNTY, FLORIDA 

3 - - - - - - - - - - - - - - - - x 

4 MORGAN STANLEY SENIOR FUNDING, 

5 INC. , 

6 Plaintiff, 

7 vs. 

8 MACANDREWS & FORBES 

9 HOLDINGS, INC. , and COLEMAN 

10 (PARENT} HOLDINGS, INC. , 

11 Defendants. 

12 x 

ORIGINAL 

Case No: 

03 CA-005165 AG 

13 Video Deposition of STEVEN L. FASMAN, held 

14 at the offices of KIRKLAND & ELLIS, 655 15th Street, 

15 N. W. ,  Washington, D. C. 20005, conunencing at 10:00 

16 a. rn. , Monday, September 15, 2003 , before Robert M. 

17 Jakupciak, RPR and Notary Public. 

18 

19 

20 

21 

22 

Spherion Deposition Services 
(202) 220-4158 
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Steven L. Fasman September 15, 2003 
Washington, DC 

1 that the subpoena contained were provided. 

2 Q. Do you know which among those three you 

3 listed was actually provided as guidance? 

4 A. It depends on the individual. 

99 

5 Q. In Mr. Golden's collection of documents for 

6 the securities litigation did he collect from anyone 

7 any electronic documents? 

-----A. 

9 Q. Did Mr. Golden collect from anyone any 

10 e-mail in soft copy or hard copy? 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 e-mail? 

16 A. 

I believe, yes. 

From whom did he collect e-mail? 

I don't know. 

Why do you believe that he collected 

Because I believe e-mails were produced and 

17 hard copies of e-mails were produced in connection 

18 with that litigation. 

19 Q. Were the assistants and secretaries of the 

20 individuals that you referred to who Mr. Golden 

21 contacted also contacted and instructed to review 

22 files? 

Spherion Deposition Services 
(202) 220-4158 
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Steven L. Fasman September 15, 2003 
Washington, DC 

1 A. To the extent that they were ever taken 

2 from the original providers? I don' t know. 

107 

3 Q. Did CPH or MAFCO retain any sort of record 

4 or index of the documents that it provided to 

5 Wachtell? 

6 A. I think there were some notes kept, yes. 

7 Q. --- Kept-by whom? 

8 A. Well, I'm thinking of Mr� Golden, but it 

9 certainly wouldn't surprise me if in some instances at 

10 least the individuals who provided documents would 

11 have made some notes of what was given away. 

12 Q. Were the people who Mr. Golden contacted in 

13 that instance instructed to provide electronic 

14 documents? 

15 A. 

16 Q. 

No. 

Were they instructed to search for 

17 electronic documents? 

18 A. No. 

19 Q. Between 1997 and when Mr. Golden searched 

20 for documents for the securities litigation, had MAFCO 

21 or CPH changed servers? 

22 A. I don't know. 

Spherion Deposition Services 
(?()')'\ ??()..LI. 1 '\Sl 

II 
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Steven L. Fasman September 15, 2003 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Washington, DC 

108 

Q. Would the outside vending company to which 

you ref erred have been responsible for any change in 

servers at MAFCO? 

A. They would have changed them if there was a 

change. 

Q. Did Mr. Golden undertake any search of the 

servers in response to the document production or 

collection in 1999 or 2000 for the securities 

litigation? 

A. No. 

Q. Do you know why not? 

A. Wachtell, Lipton, on behalf of the company, 

objected to producing anything electronic. That 

objection was neither challenged nor overruled. 

Q. At any point between 1997 and today has 

there been any effort by MAFCO to collect and retain 

electronic documents related to the Sunbeam 

acquisition of Coleman? 

A. Yes. 

Q. When was that? 

A. The first time? 

Q. _ _  - - Yes. 

Spherion Deposition Services 
(202) 220-4158 
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Steven L. Fasman September 15, 2003 

1 A. 

2 Q. 

3 Andersen? 

4 A. 

Washington, DC 

109 

2001. 

Related to the CPR suit against Arthur 

Yes. 

5 Q. When MAFCO and CPR undertook to locate any 

6 electronic documents related to the Sunbeam 

7 acquisition of Coleman, were there any electronic 

8 documents remaining? 

9 A. 

10 Q. 

11 A. 

12 point. 

13 Q. 

I don't know. 

Who would know that? 

I don't know if anybody would know at this 

Who conducted the search for electronic 

14 documents in 2001? · 

15 A. Various people. 

16 Q. Who are all the people that you recall 

17 conducting a search for electronic documents.in 2001? 

18 A. Everybody that was asked for documents was 

19 asked for their electronic documents as well as their 

20 hard copy docum�nts. 

21 Q. Were any electronic documents produced in 

22 that litigation, in CPR's suit against Arthur 

Spherion Deposition Services 
(202) 220-4158 
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Steven L. Fasman September 15, 2003 

1 Andersen? 

2 A. 

Washington, DC 

110 

I believe electronic media were produced. 

3 I don't know whether they were simply copies of other 

4 electronic media or images of hard copy documents, or 

5 it may have been that electronic documents were only 

6 produced by printing them out and providing the hard 

7 copies. Whatever there was was produced. 

8 Q. But you don' t know whether in fact there 

9 was any remaining electronic documents in 2001? 

10 A. 

11 produced. 

12 Q. 

I only know that whatever there was was 

What was the next instance in which CPH or 

13 MAFCO collected documents for litigation related to 

14 the Sunbeam acquisition of Coleman? 

15 A. In conilectiori with this matter. 

16 Q. Well, I'm referring to next after the 1999 

17 or 2001 one in which they collected it for the 

18 securities litigation. 

19 A. Yes. I was answering your question. I 

20 wasn't clarifying it. 

21 Q. Was there no separate collection effort for 

2 2  the lawsuit against Arthur Andersen? 

Spherion Deposition Services 
(202) 220-4158 
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JENNER&BLOCK 

February 6, 2004 

ByTekcopy 

Larissa L. Paule-Carres, Esq . 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Re: . Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Larissa: 

jc:nru:r &: Block LLP 
One: IBM Pla:ia 
Chicago. IL606ll-7603 
Tel 312 222-9350 
wwwJ=r.com 

Micliael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@.jeoner.com 

I write in response to your February 4, 2004 letter regarding our most recent document 
production in which you demand a response by today. 

Chicago 
Dallas 
Washington, DC 

You claim that the parties have agreed to produce documents in both electronic and hard copy 
form, but we are not aware of any such agreement. The three items you reference as evidence of 
that supposed agreement are inapposite: 

• First, the August I, 2003 letter concerned a situation in which Morgan Stanley 
produced documents that were incomprehensible in hard copy form. We then 
asked you to produce those documents in electronic form, and you agreed to do 
so. That was not an agreement to produce every document in both hard copy and 
electronic form for the duration of the case; 

• Second, the August 19, 2003 letter agreement you reference simply related to 
logistiGal procedures for producing documents in hard copy form and in 
electronic fonn. Again, that agreement does not require CPH to produce eveiy 
document in two separate media; and 

• Third, you cite an August 28, 2003 letter relating to Morgan Stanley's refusal to 
pay imaging costs. That letter has nothing to do with a supposed agreement to 
produce multiple copies of the same documents in varying forms. 
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Larissa L. Paule-Carres, Esq. 
February 6, 2004 
Page2 

3125270484 

You have not responded to my letter of January 23, 2004. Please explain why you believe it is 
necessary or appropriate for CPH to incur the burden and expense of producing the identical 
documents twice. 

Very truly yours, 

%�� 
Michael T. Brody 

cc: Joseph Ianno, Esq. (by tclecopy) 
John Scarola, Esq. (by telecopy) 

· Jerold S. Solovy, Esq. 

P.03/03 

TOTAL P.03 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

February 26, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 11 A 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Compel the Production of Documents Pursuant to the 
Parties' Written Agreement 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

WPB#571076.5 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Haring 
Page 2 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5 .2500, West Palm Beach, Florida 3340 1 ;  telephone number (561)  
355-243 1 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1 -800-955-877 1 .  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and e-mail on this � day of 

February, 2004. 

WPB#571076.5 

BY: 1�0 . � 
Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Morgan Stanley & Co. 

Incorporated 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#571076.5 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Haring 
Page 3 
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                                                                  1

           1               IN THE CIRCUIT COURT OF THE
                            FIFTEENTH JUDICIAL CIRCUIT
           2          IN AND FOR PALM BEACH COUNTY, FLORIDA

           3               CASE NO.:  2003 CA 005045 AI

           4

           5

           6   COLEMAN (PARENT) HOLDINGS, INC.,

           7              Plaintiff,

           8     vs.

           9   MORGAN STANLEY & CO., INC.,

          10              Defendant.
                 _________________________________/
          11

          12

          13

          14
                     TRANSCRIPT OF PROCEEDINGS HAD BEFORE THE
          15                HONORABLE ELIZABETH MAASS
                               ON FEBRUARY 19, 2004
          16

          17

          18

          19

          20

          21

          22

          23

          24

          25
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                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  2

           1   APPEARANCES:

           2   ON BEHALF OF THE PLAINTIFF:

           3         SEARCY, DENNEY, SCAROLA,
                     BARNHART & SHIPLEY, P.A.
           4         2139 PALM BEACH LAKES BOULEVARD
                     WEST PALM BEACH, FL  33409
           5         By:  JACK SCAROLA, ESQ.

           6
               ON BEHALF OF THE DEFENDANT:
           7
                     CARLTON, FIELDS, ET AL
           8         222 LAKEVIEW AVENUE
                     SUITE 1400
           9         WEST PALM BEACH, FL  33401
                     BY:  JOSEPH IANNO, JR. ESQ.
          10
                     KIRKLAND AND ELLIS
          11         655 15TH STREET, N.W.
                     SUITE 1200
          12         WASHINGTON, D.C.  20005
                     BY:  THOMAS A. CLARE, ESQ.
          13

          14

          15

          16

          17

          18

          19

          20

          21

          22

          23

          24

          25
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                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  3

           1            BE IT REMEMBERED that the following

           2   proceedings were had before the HONORABLE ELIZABETH

           3   MAASS, Judge in the above-named Court, at 205 North

           4   Dixie Highway, in the City of West Palm Beach,

           5   County of Palm Beach, State of Florida, on 19th, the

           6   day of February, 2004, beginning at the hour of 8:30

           7   o'clock, a.m. to wit:

           8                        - - - - -

           9             MR. SCAROLA:  Does Your Honor have a

          10        motion?

          11             THE COURT:  I have a copy.

          12             MR. IANNO:  Your Honor, Joe Ianno and Tom

          13        Clare on behalf of Morgan Stanley.  You should

          14        have our opposition which we delivered over to

          15        the Court I think Tuesday morning.

          16             THE COURT:  Yes.

          17             MR. SCAROLA:  This is the blank order,

          18        Your Honor.

          19             THE COURT:  Thank you very much.

          20             MR. SCAROLA:  Would Your Honor like to

          21        take a moment?

          22             THE COURT:  Give me a second to look at

          23        it.

          24             Are you just trying to figure out if they

16div-004538



20040219Hrg.txt[2/10/2017 3:53:56 AM]

          25        think their employees did a bad job on the

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  4

           1        Sunbeam deal or a good job?

           2             MR. SCAROLA:  No, Your Honor.  That

           3        clearly is one objective of the discovery.

           4        That is, to make a determination as to whether

           5        there were internal evaluations which amount to

           6        an acknowledgement of some negligence on the

           7        part of the employees by the corporation

           8        itself, by Morgan Stanley itself, acknowledging

           9        that its own employees did not do a good job.

          10        But that's only a piece of it.

          11             THE COURT:  What's the other piece?

          12             MR. SCAROLA:  There is a negligent

          13        misrepresentation claim.  And that evidence

          14        would be obviously relevant to the negligent

          15        misrepresentation claim.

          16             We have also reserved the right to assert

          17        a punitive damage claim and under the Mercury

          18        Motors standard, if we are able to demonstrate

          19        some negligence on the part of the corporate

          20        defendant, we establish vicarious liability for

          21        the intentional wrongdoing of Morgan Stanley

          22        employees.  Some negligence on the part of the

          23        corporate defendant would include the negligent

          24        hiring or negligent retention of employees
16div-004539
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          25        involved in misconduct.  So we're also seeking,

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  5

           1        as the statute allows us to, in advance of the

           2        actual assertion of the punitive damage claim

           3        discovery relating to the punitive damage claim

           4        and that aspect of punitive damages.  We want

           5        to know what Morgan Stanley's assessment of its

           6        own employees was.

           7             For example, it may turn out that there is

           8        a pattern of negligence evident from the

           9        evaluations that Morgan Stanley has done of its

          10        own employees.  They know that this employee

          11        over the course of time has not done what that

          12        employee should be doing with respect to due

          13        diligence responsibilities assigned to that

          14        employee.  Clearly, that would be relevant and

          15        material on both the negligence claims and the

          16        punitive damage claim.

          17             Now, there has been substantial agreement

          18        with regard to some of these matters and I

          19        should let the Court know what that agreement

          20        is.  With regard to number 46, there is an

          21        agreement that there will be production of the

          22        compensation criteria and guidelines that are

          23        requested in number 46.  That agreement came in
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          24        response to our motion, although this request

          25        was filed back in May of last year and

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  6

           1        substantial negotiations have gone on.  We do

           2        have that agreement.  I have agreed this

           3        morning that they can have 20 days in which to

           4        produce that information.  And so 46 is taken

           5        care of.

           6             Number 45 is also taken care of.  They

           7        have agreed that -- actually, what they have

           8        said is that they have already produced some

           9        documents that are responsive to that request.

          10        All we want with regard to 45 is a

          11        representation either that all documents have

          12        been produced or the production of such

          13        additional documents as may exist.  So that's

          14        narrowed the scope of the request with regard

          15        to number 45.

          16             THE COURT:  Let me ask you this:  Looking

          17        at their response, there are three categories

          18        that they have offered to produce, or three

          19        subcategories of documents they have offered to

          20        produce from the personnel files.  Give me an

          21        example of what you are looking for that would

          22        not be included in those three subcategories.

          23             MR. SCAROLA:  I believe, Your Honor, that
16div-004541
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          24        the only issue currently with regard to number

          25        44 is the scope, the temporal scope of the

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  7

           1        production.

           2             THE COURT:  So we're agreeing to limiting

           3        it to the categories they have said --

           4             MR. SCAROLA:  Documents that mention

           5        Sunbeam by name, documents relating to fee

           6        generation.  And the third category, if we're

           7        communicating accurately, is criticisms or

           8        reprimands of employees who worked on the

           9        Sunbeam matter.

          10             THE COURT:  I thought it was any due

          11        diligence.

          12             MR. CLARE:  It's actually a little bit

          13        different than I think Mr. Scarola is stating.

          14        That's where we have the area of dispute.

          15        We're more than happy to produce references,

          16        positive or negative, to employees' performance

          17        of due diligence functions and that I believe

          18        should take care of --

          19             THE COURT:  Global, not just Sunbeam, but

          20        any due diligence.

          21             MR. CLARE:  Not just Sunbeam, any other

          22        deal which is, quite frankly, broader than I
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          23        think we need to go, but we're willing to do

          24        that to accommodate what Mr. Scarola wants to

          25        accomplish here.  What we don't want is a

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  8

           1        frolic and detour through these confidential

           2        personnel employee files.

           3             THE COURT:  Let me ask you that.  With

           4        that representation, is that sufficient for

           5        your client's purposes?

           6             MR. SCAROLA:  I'm not sure what Mr. Clare

           7        means by no frolic and detour into personnel

           8        files.

           9             THE COURT:  Setting that aside, and I

          10        don't even want to go there, is it sufficient

          11        if they produce all documents that either

          12        relate to work performed on any Sunbeam-related

          13        items relating to performance and fee

          14        generation and relating to all performance in

          15        due diligence activities for any clients?

          16             MR. SCAROLA:  No, Your Honor.  We are not

          17        prepared to agree to limit it only to due

          18        diligence.

          19             THE COURT:  Give me an example of the kind

          20        of things you think would be omitted by that

          21        that you would be entitled to see.

          22             MR. SCAROLA:  Yes.  Criticisms or
16div-004543
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          23        reprimands for not heeding the warnings of

          24        accountants.  If accountants are communicating

          25        to Morgan Stanley even outside the area of due

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                  9

           1        diligence and some employee disregards the

           2        accountant's warning inappropriately and Morgan

           3        Stanley acknowledges that this employee is not

           4        heeding the accountant's warnings, that clearly

           5        would have a bearing upon the kinds of things

           6        that we believe occurred here.  Criticisms or

           7        reprimands for not being thorough in

           8        questioning representations made by third

           9        parties.

          10             THE COURT:  That wouldn't be part of due

          11        diligence.

          12             MR. SCAROLA:  Well, not necessarily.  It

          13        does not have to occur in the context of the

          14        due diligence investigation.  It could occur in

          15        the context of an audit.  It could occur in the

          16        context of a lot of different things.  It

          17        wouldn't necessarily have to be due diligence.

          18        So by limiting the scope only to due diligence

          19        responsibilities, we think that we may be

          20        missing clearly relevant and material

          21        information.
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          22             THE COURT:  What's the response to the

          23        contention that it should be somewhat broader

          24        than due diligence?

          25             MR. CLARE:  I'm really not sure what other

                             PINNACLE REPORTING, INC.
                                   561-820-9066
                                                                 10

           1        activities would fall into either of those two

           2        categories that Morgan Stanley performed.

           3        Morgan Stanley is not an auditor, it's not an

           4        accounting firm.  And the only scenarios that

           5        I'm aware of that Morgan Stanley would be

           6        interacting with accountants are in the context

           7        of either a merger and acquisition due

           8        diligence, which would be covered by the

           9        umbrella of due diligence, or in the context of

          10        the underwriting the securities offering, which

          11        again would be under the context of due

          12        diligence.  So as to both of those two

          13        categories, I don't see a broadening of what it

          14        is that we're willing to do.

          15             What we're trying to avoid by having a

          16        global production of, quote, criticisms are

          17        having to produce unrelated, completely

          18        unrelated statements of weaknesses or areas of

          19        development for employees.  Because

          20        effectively, that will bring open the entire

          21        personnel file of these employees.  For
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          22        example, things like organizational skills

          23        might be considered to be a criticism or

          24        weakness or public speaking might be identified

          25        to be a weakness.  These are things that are

                             PINNACLE REPORTING, INC.
                                   561-820-9066

                                                                 11

           1        totally unrelated to the issues in this case.

           2        And by narrowing it to due diligence, which is

           3        really the negligence claim that is asserted

           4        against Morgan Stanley, and that performance,

           5        we think that would cover all the things that

           6        Mr. Scarola is talking about.

           7             MR. SCAROLA:  What if we have an employee

           8        that is simply caught lying and stealing and

           9        outside the context of the due diligence

          10        investigation, if there's an indication of

          11        moral turpitude on the part of this individual,

          12        it would seem to me that's relevant and

          13        material.  What counsel is saying is all we do

          14        is due diligence.  Then clearly, any function

          15        performed by that employee relates to due

          16        diligence because that's his job.  I'm not sure

          17        what it is they're trying to exclude.  If their

          18        representation is the only thing we do at

          19        Morgan Stanley is due diligence --

          20             MR. CLARE:  That's not what I'm saying.
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          21        But Mr. Scarola's question about the

          22        truthfulness and veracity and moral turpitude

          23        and the like is another category that we have

          24        offered to produce.  All references, positive

          25        or negative, to an employee's truthfulness or
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           1        veracity.

           2             THE COURT:  Where is that?  Because I'm

           3        looking at your memo, I didn't see that.

           4             MR. CLARE:  In response to the

           5        opposition -- let me cite you to the page

           6        there, Your Honor.  It is page --

           7             MR. SCAROLA:  I'm just trying to figure

           8        out what it is they don't want to give us.  I'm

           9        really not concerned if some employee has been

          10        criticized because they got in late one morning

          11        or left early.  But it is difficult for me to

          12        be able to frame a request to produce that

          13        eliminates categories of criticism that would

          14        be irrelevant without encompassing in that

          15        definition relevant criticisms.  I don't know

          16        what harm exists in giving us the broader

          17        category of information.  If we find out

          18        somebody was late for work, what difference

          19        does it make?

          20             THE COURT:  That's suggesting that we
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          21        should just ignore objections based on

          22        relevancy.

          23             MR. SCAROLA:  I'm not suggesting that.

          24        And if there is a way in which we could define

          25        exceptions so that they don't have the
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           1        reasonable possibility of excluding relevant

           2        and material information, I'm prepared to do

           3        that.

           4             THE COURT:  It would strike me what we

           5        need to do is limit it to sort of the three

           6        categories that are listed at the bottom of

           7        page two and top of page three of Morgan

           8        Stanley, Incorporated's opposition to Coleman's

           9        motion to compel together with -- and I know

          10        you told me it's in there someplace, I'm sure

          11        it is -- information that goes to the

          12        truthfulness and veracity of its employees.

          13             MR. CLARE:  It's on page five over to six.

          14             THE COURT:  So the references are positive

          15        or negative.  I would define it as employees'

          16        gathering or synthesizing of information from

          17        third parties, including clients, just so it --

          18        to the extent there may be something broader

          19        than due diligence.  If we're talking about a
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          20        shortcoming of an employee or particular talent

          21        for gathering stuff or doing something with it,

          22        I think that should be disclosed.

          23             MR. SCAROLA:  Truthfulness, veracity,

          24        moral turpitude and competence.

          25             MR. CLARE:  Now we're getting very general
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           1        and broad.  Your Honor's formulation of the

           2        information gathering and synthesizing

           3        activities is something that is acceptable.

           4             THE COURT:  Did you have a proposed order

           5        or are we writing it?

           6             MR. SCAROLA:  All I have is a blank, Your

           7        Honor.

           8             MR. CLARE:  I have a proposed order that

           9        memorializes, I believe.  If I can hand it up,

          10        maybe use it as a starting point.

          11             THE COURT:  Sure.

          12             MR. SCAROLA:  The one other issue that we

          13        had, Your Honor, was the temporal scope of the

          14        records to be produced.

          15             THE COURT:  What was the issue with that?

          16             MR. SCAROLA:  What I have suggested is

          17        that we are willing to start with a ten-year

          18        time frame without prejudice to extend

          19        backwards if there is an indication of some
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          20        pattern of wrongdoing during that ten-year time

          21        frame.

          22             THE COURT:  Well, I assume we're talking

          23        about a ten-year time frame -- we've already

          24        limited it only to employees who worked on

          25        Sunbeam.
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           1             MR. SCAROLA:  That's correct.

           2             THE COURT:  The ten years starts or ends

           3        where?

           4             MR. SCAROLA:  The ten years ends with the

           5        completion of any activities relating to the

           6        Sunbeam transaction.

           7             MR. CLARE:  Mr. Scarola has made my point

           8        of an example of frolic and detour.  These

           9        transactions took place in 1997 and 1998.

          10        We've offered to produce the 1997 and 1998

          11        evaluations and are willing to go back a

          12        reasonable amount in these same categories in

          13        order to determine if -- whether there's

          14        anything there that would give rise to an

          15        inference of a pattern or anything else that

          16        would warrant further follow-up discovery.  I

          17        think ten years is way too broad given the

          18        issues.
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          19             Last month we were here, Your Honor,

          20        seeking information about Coleman Parent's own

          21        negligence in conducting their own due

          22        diligence on this deal and we were told by

          23        Mr. Scarola that other deals what were done at

          24        prior occasions, and there was this complicated

          25        analogy to a traffic situation and a stop sign
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           1        that have no bearing, no probative value and no

           2        relevancy here.  So to the extent we're now

           3        going back ten years and talking about

           4        ten years' worth of prior deals and prior

           5        information gathering, I think we're now

           6        completely far afield from the issues that are

           7        involved here.

           8             MR. SCAROLA:  I'm not talking about ten

           9        years of prior deals.  I'm talking about ten

          10        years of criticisms to determine whether there

          11        is a pattern of --

          12             THE COURT:  It would strike me five years

          13        before the deal in question is reasonable,

          14        which would put us back in '92; is that right?

          15             MR. SCAROLA:  That's correct.

          16             MR. CLARE:  Yes.  We're talking about over

          17        50 employees, Your Honor.

          18             THE COURT:  Yes.
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          19             MR. CLARE:  The other important point that

          20        I would like to make here with regard to the

          21        scope of what it is that we're producing, there

          22        are these documents that are the

          23        memorialization of criticisms and reprimands

          24        that are the culmination of the review process.

          25        It is the document that is signed off by the
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           1        employees and the review committee and provided

           2        to them.  It's called the evaluation and

           3        development summary.  It is the

           4        memorialization.  I have a blank copy if you

           5        would like to see what it looks like.  It is

           6        those documents that we would be producing for

           7        each of these employees for each of these

           8        years.

           9             THE COURT:  There's no back-up documents

          10        that's in the personnel file?

          11             MR. CLARE:  Well, Morgan Stanley has a

          12        360-degree review process in which personnel --

          13             THE COURT:  I'll tell you what, I got

          14        other folks waiting on for 8:45's.  Sit in the

          15        box and come up with an order that memorializes

          16        what we have already done.  Going to start from

          17        any document created from '92 forward, not just
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          18        from a summary document you guys produce once

          19        review is completed, but the underlying

          20        documentation, as well.  And then what we need

          21        to discuss is whether we want to set up an hour

          22        hearing every month from now on so you guys

          23        aren't always coming in on 8:45's and taking

          24        more than your ten minutes.

          25             MR. SCAROLA:  We have a case management
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           1        conference before Your Honor tomorrow.

           2             THE COURT:  Can we discuss that then?

           3        Because we need to carve out time where we're

           4        going to come and talk about this case and not

           5        subject everybody else in the courthouse.  Sit

           6        and talk about this and we will come back.

           7             MR. SCAROLA:  Would you like us to get out

           8        of your earshot?

           9             THE COURT:  I don't care where you do it.

          10        Come back and visit me before you leave.  Okay.

          11             Do you want this back, Mr. Scarola?  It's

          12        the form order you gave me.

          13             MR. SCAROLA:  I'll conserve my envelopes.

          14                          (Off the record.)

          15             MR. CLARE:  Your Honor, I think we have

          16        made some progress with one fairly significant

          17        exception.
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          18             THE COURT:  Okay.

          19             MR. CLARE:  That relates to how we are

          20        going to treat the categories of information

          21        that fall outside of the categories that we

          22        have identified that we are going to produce.

          23             Our position and our view is that to the

          24        extent a document contains information within

          25        the category, we will produce it and we will
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           1        redact the rest of the information that falls

           2        outside of those enumerated categories.

           3        Mr. Scarola takes a different view that the

           4        documents must be produced in its entirety with

           5        the pertinent and non-pertinent information.

           6        We believe that completely vitiates the

           7        limitation.  If we are going to carve out these

           8        categories that are very, very broad and

           9        produce them, then the impertinent material

          10        that happens to be on the same page or the same

          11        document gets produced, then that completely

          12        vitiates the relevancy limitations that we put

          13        on the documents.

          14             THE COURT:  What's the response?

          15             MR. SCAROLA:  The purpose of redaction is

          16        to protect privileged information, not to leave
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          17        in the discretion of the opposing party a

          18        determination with regard to what's relevant

          19        and not relevant in a document that is

          20        admittedly relevant.  If the document contains

          21        relevant information, we ought to get the

          22        entire document unless there's something that's

          23        privileged included within that document.  And

          24        privileged material appropriately should be

          25        redacted.  I think it's inappropriate if the
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           1        document itself contains relevant information

           2        to have Morgan Stanley going through and

           3        deleting portions of the relevant document.

           4             MR. CLARE:  Then, number one, again I go

           5        back to my point that it completely vitiates

           6        the whole concept of identifying relevant

           7        categories because if it's an end run around

           8        those categories --

           9             THE COURT:  Give me an example of the kind

          10        of document where you think there would be

          11        redaction.

          12             MR. CLARE:  If there is a document that

          13        says, for example, and this is purely

          14        hypothetical, if there is a document that

          15        mentions performance on a Sunbeam engagement

          16        and there's three sentences that talk about the
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          17        employee's performance on Sunbeam and the

          18        three additional pages talk about the fact that

          19        he's late for meetings or the fact he dresses

          20        sloppy.

          21             THE COURT:  Wouldn't that be unlikely that

          22        that would be in a single document?

          23             MR. CLARE:  No, Your Honor.  Actually,

          24        that's exactly the point, is that this

          25        information is contained in a single document.
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           1             The way that the evaluation forms are

           2        filled out, it is a number of categories upon

           3        which employees are evaluated, including things

           4        like fee generation is one section and then

           5        there are other sections that have nothing to

           6        do with the categories that we have identified.

           7             THE COURT:  How often are these summaries

           8        done?

           9             MR. CLARE:  Once a year.

          10             THE COURT:  So it would only be in the

          11        annual summaries we're talking about?

          12             MR. CLARE:  That's correct.  And if we're

          13        talking about the annual summaries, then I have

          14        less of a problem.  But we're not.  And we want

          15        to produce the annual summaries, at least as a
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          16        starting point, so we can determine if there's

          17        anything there.  But Mr. Scarola says that he

          18        doesn't want the summaries, he wants all the

          19        back-up documents.

          20             THE COURT:  Right.  That's what I said.

          21        They get the back-up documents.

          22             MR. CLARE:  Now we're talking about --

          23             THE COURT:  Would you agree to redaction

          24        of the annual summaries only?

          25             MR. CLARE:  Actually, that's opposite of
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           1        the concern that we have.  The annual summaries

           2        are the least voluminous part.  It's the

           3        back-up documentation.  Each person that fills

           4        out a review for a person fills out a review in

           5        these broad categories.

           6             If it would help to illustrate the point,

           7        I can show you a blank copy of what these

           8        summaries look like so you can see it might

           9        contain both relevant as we've identified --

          10             THE COURT:  That's why it strikes me the

          11        annual summaries would be redacted, but I don't

          12        see the point redacting the back-up

          13        information.  It's much more likely to deal

          14        with just a single issue.

          15             MR. CLARE:  Actually, that's not correct.
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          16        The back-up documentation, the back-up forms

          17        are exactly the same.  The same categories of

          18        information that are on the summary are on the

          19        evaluation forms.  I can also show you one of

          20        those forms.

          21             THE COURT:  They don't have the general

          22        notes from supervisors?  If somebody has a

          23        concern about an employee, they don't sometimes

          24        simply put -- for instance, it would strike me

          25        if they're criticizing for somebody doing
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           1        insufficient due diligence, there might have

           2        been an exchange of memos between the employee

           3        and supervisor before then talking about the

           4        deficiencies.  And it would strike me that

           5        those e-mails might eventually find its way

           6        into the employee file.

           7             MR. CLARE:  Sure.  And they would get

           8        that, they would get that exchange of e-mails.

           9             THE COURT:  What you're suggesting is that

          10        you want to redact from those items, not from

          11        the summaries.  It strikes me the summaries

          12        would be much more likely to have things that

          13        should be included.

          14             MR. CLARE:  We're not talking about
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          15        redacting entire documents.  To the extent that

          16        that same e-mail that you referenced and that

          17        same exchange of memos talks about due

          18        diligence in paragraph one and sloppy dressing

          19        in paragraph two, paragraph one gets produced,

          20        paragraph two is redacted.  It protects the

          21        legitimate interest that we have carved out

          22        with these relevancy objections.

          23             All I'm talking about is excising

          24        individual references that fall outside of the

          25        references that we have agreed to produce.
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           1             THE COURT:  It would strike me that if the

           2        document has relevant information and there's

           3        other information in there that you think is

           4        not relevant but also not privileged, you need

           5        to produce the document.  Otherwise, I think,

           6        in all honestly, I think we're investing too

           7        much discretion in Morgan Stanley simply to sit

           8        and take out parts of the document that may be

           9        necessary to understand the evident information

          10        in context.  I understand you disagree.

          11             Do you want to make that change on this

          12        order?

          13             MR. SCAROLA:  Yes.

          14             THE COURT:  Then we still get to see each
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          15        other tomorrow, and try to carve out a little

          16        time.

          17             MR. SCAROLA:  We are.  Thank you.

          18             MR. CLARE:  Judge, in connection with the

          19        status conference tomorrow, we submitted joint

          20        submissions I think on Tuesday, as well.  I

          21        want to make sure the Court has those.

          22             THE COURT:  I haven't seen those, but I

          23        would imagine we have it.

          24             MR. CLARE:  If there's any problem, let my

          25        office know.  We can send over another copy.
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           1             THE COURT:  Okay.  Thank you very much.

           2                          (Thereupon, the foregoing

           3                          proceedings were concluded at

           4                          9:05 o'clock, a.m.)

           5

           6

           7

           8

           9

          10

          11

          12

          13
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           1                  C E R T I F I C A T E

           2   STATE OF FLORIDA

           3   COUNTY OF PALM BEACH

           4

           5             I, GINA GRANT, Notary Public, State of Florida

           6   at Large, do hereby certify that I was authorized to

           7   and did stenographically report the foregoing

           8   proceedings.

           9             Dated this 23rd day of February, 2004

          10

          11                       ________________________________

          12                       GINA GRANT, Notary Public

          13
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           1               IN THE CIRCUIT COURT OF THE
                            FIFTEENTH JUDICIAL CIRCUIT
           2          IN AND FOR PALM BEACH COUNTY, FLORIDA

           3               CASE NO.:  2003 CA 005045 AI

           4

           5

           6   COLEMAN (PARENT) HOLDINGS, INC.,

           7              Plaintiff,

           8     vs.

           9   MORGAN STANLEY & CO., INC.,

          10              Defendant.
                 _________________________________/
          11

          12

          13

          14
                     TRANSCRIPT OF PROCEEDINGS HAD BEFORE THE
          15                HONORABLE ELIZABETH MAASS
                               ON FEBRUARY 19, 2004
          16

          17

          18
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           1   APPEARANCES:

           2   ON BEHALF OF THE PLAINTIFF:

           3         SEARCY, DENNEY, SCAROLA,
                     BARNHART & SHIPLEY, P.A.
           4         2139 PALM BEACH LAKES BOULEVARD
                     WEST PALM BEACH, FL  33409
           5         By:  JACK SCAROLA, ESQ.

           6
               ON BEHALF OF THE DEFENDANT:
           7
                     CARLTON, FIELDS, ET AL
           8         222 LAKEVIEW AVENUE
                     SUITE 1400
           9         WEST PALM BEACH, FL  33401
                     BY:  JOSEPH IANNO, JR. ESQ.
          10
                     KIRKLAND AND ELLIS
          11         655 15TH STREET, N.W.
                     SUITE 1200
          12         WASHINGTON, D.C.  20005
                     BY:  THOMAS A. CLARE, ESQ.
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          23

          24
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           1            BE IT REMEMBERED that the following

           2   proceedings were had before the HONORABLE ELIZABETH

           3   MAASS, Judge in the above-named Court, at 205 North

           4   Dixie Highway, in the City of West Palm Beach,

           5   County of Palm Beach, State of Florida, on 19th, the

           6   day of February, 2004, beginning at the hour of 8:30

           7   o'clock, a.m. to wit:

           8                        - - - - -

           9             MR. SCAROLA:  Does Your Honor have a

          10        motion?

          11             THE COURT:  I have a copy.

          12             MR. IANNO:  Your Honor, Joe Ianno and Tom

          13        Clare on behalf of Morgan Stanley.  You should

          14        have our opposition which we delivered over to

          15        the Court I think Tuesday morning.

          16             THE COURT:  Yes.

          17             MR. SCAROLA:  This is the blank order,

          18        Your Honor.

          19             THE COURT:  Thank you very much.

          20             MR. SCAROLA:  Would Your Honor like to

          21        take a moment?

          22             THE COURT:  Give me a second to look at

          23        it.

          24             Are you just trying to figure out if they
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          25        think their employees did a bad job on the
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           1        Sunbeam deal or a good job?

           2             MR. SCAROLA:  No, Your Honor.  That

           3        clearly is one objective of the discovery.

           4        That is, to make a determination as to whether

           5        there were internal evaluations which amount to

           6        an acknowledgement of some negligence on the

           7        part of the employees by the corporation

           8        itself, by Morgan Stanley itself, acknowledging

           9        that its own employees did not do a good job.

          10        But that's only a piece of it.

          11             THE COURT:  What's the other piece?

          12             MR. SCAROLA:  There is a negligent

          13        misrepresentation claim.  And that evidence

          14        would be obviously relevant to the negligent

          15        misrepresentation claim.

          16             We have also reserved the right to assert

          17        a punitive damage claim and under the Mercury

          18        Motors standard, if we are able to demonstrate

          19        some negligence on the part of the corporate

          20        defendant, we establish vicarious liability for

          21        the intentional wrongdoing of Morgan Stanley

          22        employees.  Some negligence on the part of the

          23        corporate defendant would include the negligent

          24        hiring or negligent retention of employees
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          25        involved in misconduct.  So we're also seeking,
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           1        as the statute allows us to, in advance of the

           2        actual assertion of the punitive damage claim

           3        discovery relating to the punitive damage claim

           4        and that aspect of punitive damages.  We want

           5        to know what Morgan Stanley's assessment of its

           6        own employees was.

           7             For example, it may turn out that there is

           8        a pattern of negligence evident from the

           9        evaluations that Morgan Stanley has done of its

          10        own employees.  They know that this employee

          11        over the course of time has not done what that

          12        employee should be doing with respect to due

          13        diligence responsibilities assigned to that

          14        employee.  Clearly, that would be relevant and

          15        material on both the negligence claims and the

          16        punitive damage claim.

          17             Now, there has been substantial agreement

          18        with regard to some of these matters and I

          19        should let the Court know what that agreement

          20        is.  With regard to number 46, there is an

          21        agreement that there will be production of the

          22        compensation criteria and guidelines that are

          23        requested in number 46.  That agreement came in
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          24        response to our motion, although this request

          25        was filed back in May of last year and
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           1        substantial negotiations have gone on.  We do

           2        have that agreement.  I have agreed this

           3        morning that they can have 20 days in which to

           4        produce that information.  And so 46 is taken

           5        care of.

           6             Number 45 is also taken care of.  They

           7        have agreed that -- actually, what they have

           8        said is that they have already produced some

           9        documents that are responsive to that request.

          10        All we want with regard to 45 is a

          11        representation either that all documents have

          12        been produced or the production of such

          13        additional documents as may exist.  So that's

          14        narrowed the scope of the request with regard

          15        to number 45.

          16             THE COURT:  Let me ask you this:  Looking

          17        at their response, there are three categories

          18        that they have offered to produce, or three

          19        subcategories of documents they have offered to

          20        produce from the personnel files.  Give me an

          21        example of what you are looking for that would

          22        not be included in those three subcategories.

          23             MR. SCAROLA:  I believe, Your Honor, that
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          24        the only issue currently with regard to number

          25        44 is the scope, the temporal scope of the
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           1        production.

           2             THE COURT:  So we're agreeing to limiting

           3        it to the categories they have said --

           4             MR. SCAROLA:  Documents that mention

           5        Sunbeam by name, documents relating to fee

           6        generation.  And the third category, if we're

           7        communicating accurately, is criticisms or

           8        reprimands of employees who worked on the

           9        Sunbeam matter.

          10             THE COURT:  I thought it was any due

          11        diligence.

          12             MR. CLARE:  It's actually a little bit

          13        different than I think Mr. Scarola is stating.

          14        That's where we have the area of dispute.

          15        We're more than happy to produce references,

          16        positive or negative, to employees' performance

          17        of due diligence functions and that I believe

          18        should take care of --

          19             THE COURT:  Global, not just Sunbeam, but

          20        any due diligence.

          21             MR. CLARE:  Not just Sunbeam, any other

          22        deal which is, quite frankly, broader than I
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          23        think we need to go, but we're willing to do

          24        that to accommodate what Mr. Scarola wants to

          25        accomplish here.  What we don't want is a
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           1        frolic and detour through these confidential

           2        personnel employee files.

           3             THE COURT:  Let me ask you that.  With

           4        that representation, is that sufficient for

           5        your client's purposes?

           6             MR. SCAROLA:  I'm not sure what Mr. Clare

           7        means by no frolic and detour into personnel

           8        files.

           9             THE COURT:  Setting that aside, and I

          10        don't even want to go there, is it sufficient

          11        if they produce all documents that either

          12        relate to work performed on any Sunbeam-related

          13        items relating to performance and fee

          14        generation and relating to all performance in

          15        due diligence activities for any clients?

          16             MR. SCAROLA:  No, Your Honor.  We are not

          17        prepared to agree to limit it only to due

          18        diligence.

          19             THE COURT:  Give me an example of the kind

          20        of things you think would be omitted by that

          21        that you would be entitled to see.

          22             MR. SCAROLA:  Yes.  Criticisms or
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          23        reprimands for not heeding the warnings of

          24        accountants.  If accountants are communicating

          25        to Morgan Stanley even outside the area of due
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           1        diligence and some employee disregards the

           2        accountant's warning inappropriately and Morgan

           3        Stanley acknowledges that this employee is not

           4        heeding the accountant's warnings, that clearly

           5        would have a bearing upon the kinds of things

           6        that we believe occurred here.  Criticisms or

           7        reprimands for not being thorough in

           8        questioning representations made by third

           9        parties.

          10             THE COURT:  That wouldn't be part of due

          11        diligence.

          12             MR. SCAROLA:  Well, not necessarily.  It

          13        does not have to occur in the context of the

          14        due diligence investigation.  It could occur in

          15        the context of an audit.  It could occur in the

          16        context of a lot of different things.  It

          17        wouldn't necessarily have to be due diligence.

          18        So by limiting the scope only to due diligence

          19        responsibilities, we think that we may be

          20        missing clearly relevant and material

          21        information.

16div-004571



          22             THE COURT:  What's the response to the

          23        contention that it should be somewhat broader

          24        than due diligence?

          25             MR. CLARE:  I'm really not sure what other
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           1        activities would fall into either of those two

           2        categories that Morgan Stanley performed.

           3        Morgan Stanley is not an auditor, it's not an

           4        accounting firm.  And the only scenarios that

           5        I'm aware of that Morgan Stanley would be

           6        interacting with accountants are in the context

           7        of either a merger and acquisition due

           8        diligence, which would be covered by the

           9        umbrella of due diligence, or in the context of

          10        the underwriting the securities offering, which

          11        again would be under the context of due

          12        diligence.  So as to both of those two

          13        categories, I don't see a broadening of what it

          14        is that we're willing to do.

          15             What we're trying to avoid by having a

          16        global production of, quote, criticisms are

          17        having to produce unrelated, completely

          18        unrelated statements of weaknesses or areas of

          19        development for employees.  Because

          20        effectively, that will bring open the entire

          21        personnel file of these employees.  For
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          22        example, things like organizational skills

          23        might be considered to be a criticism or

          24        weakness or public speaking might be identified

          25        to be a weakness.  These are things that are
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           1        totally unrelated to the issues in this case.

           2        And by narrowing it to due diligence, which is

           3        really the negligence claim that is asserted

           4        against Morgan Stanley, and that performance,

           5        we think that would cover all the things that

           6        Mr. Scarola is talking about.

           7             MR. SCAROLA:  What if we have an employee

           8        that is simply caught lying and stealing and

           9        outside the context of the due diligence

          10        investigation, if there's an indication of

          11        moral turpitude on the part of this individual,

          12        it would seem to me that's relevant and

          13        material.  What counsel is saying is all we do

          14        is due diligence.  Then clearly, any function

          15        performed by that employee relates to due

          16        diligence because that's his job.  I'm not sure

          17        what it is they're trying to exclude.  If their

          18        representation is the only thing we do at

          19        Morgan Stanley is due diligence --

          20             MR. CLARE:  That's not what I'm saying.
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          21        But Mr. Scarola's question about the

          22        truthfulness and veracity and moral turpitude

          23        and the like is another category that we have

          24        offered to produce.  All references, positive

          25        or negative, to an employee's truthfulness or
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           1        veracity.

           2             THE COURT:  Where is that?  Because I'm

           3        looking at your memo, I didn't see that.

           4             MR. CLARE:  In response to the

           5        opposition -- let me cite you to the page

           6        there, Your Honor.  It is page --

           7             MR. SCAROLA:  I'm just trying to figure

           8        out what it is they don't want to give us.  I'm

           9        really not concerned if some employee has been

          10        criticized because they got in late one morning

          11        or left early.  But it is difficult for me to

          12        be able to frame a request to produce that

          13        eliminates categories of criticism that would

          14        be irrelevant without encompassing in that

          15        definition relevant criticisms.  I don't know

          16        what harm exists in giving us the broader

          17        category of information.  If we find out

          18        somebody was late for work, what difference

          19        does it make?

          20             THE COURT:  That's suggesting that we
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          21        should just ignore objections based on

          22        relevancy.

          23             MR. SCAROLA:  I'm not suggesting that.

          24        And if there is a way in which we could define

          25        exceptions so that they don't have the
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           1        reasonable possibility of excluding relevant

           2        and material information, I'm prepared to do

           3        that.

           4             THE COURT:  It would strike me what we

           5        need to do is limit it to sort of the three

           6        categories that are listed at the bottom of

           7        page two and top of page three of Morgan

           8        Stanley, Incorporated's opposition to Coleman's

           9        motion to compel together with -- and I know

          10        you told me it's in there someplace, I'm sure

          11        it is -- information that goes to the

          12        truthfulness and veracity of its employees.

          13             MR. CLARE:  It's on page five over to six.

          14             THE COURT:  So the references are positive

          15        or negative.  I would define it as employees'

          16        gathering or synthesizing of information from

          17        third parties, including clients, just so it --

          18        to the extent there may be something broader

          19        than due diligence.  If we're talking about a
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          20        shortcoming of an employee or particular talent

          21        for gathering stuff or doing something with it,

          22        I think that should be disclosed.

          23             MR. SCAROLA:  Truthfulness, veracity,

          24        moral turpitude and competence.

          25             MR. CLARE:  Now we're getting very general
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           1        and broad.  Your Honor's formulation of the

           2        information gathering and synthesizing

           3        activities is something that is acceptable.

           4             THE COURT:  Did you have a proposed order

           5        or are we writing it?

           6             MR. SCAROLA:  All I have is a blank, Your

           7        Honor.

           8             MR. CLARE:  I have a proposed order that

           9        memorializes, I believe.  If I can hand it up,

          10        maybe use it as a starting point.

          11             THE COURT:  Sure.

          12             MR. SCAROLA:  The one other issue that we

          13        had, Your Honor, was the temporal scope of the

          14        records to be produced.

          15             THE COURT:  What was the issue with that?

          16             MR. SCAROLA:  What I have suggested is

          17        that we are willing to start with a ten-year

          18        time frame without prejudice to extend

          19        backwards if there is an indication of some
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          20        pattern of wrongdoing during that ten-year time

          21        frame.

          22             THE COURT:  Well, I assume we're talking

          23        about a ten-year time frame -- we've already

          24        limited it only to employees who worked on

          25        Sunbeam.
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           1             MR. SCAROLA:  That's correct.

           2             THE COURT:  The ten years starts or ends

           3        where?

           4             MR. SCAROLA:  The ten years ends with the

           5        completion of any activities relating to the

           6        Sunbeam transaction.

           7             MR. CLARE:  Mr. Scarola has made my point

           8        of an example of frolic and detour.  These

           9        transactions took place in 1997 and 1998.

          10        We've offered to produce the 1997 and 1998

          11        evaluations and are willing to go back a

          12        reasonable amount in these same categories in

          13        order to determine if -- whether there's

          14        anything there that would give rise to an

          15        inference of a pattern or anything else that

          16        would warrant further follow-up discovery.  I

          17        think ten years is way too broad given the

          18        issues.
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          19             Last month we were here, Your Honor,

          20        seeking information about Coleman Parent's own

          21        negligence in conducting their own due

          22        diligence on this deal and we were told by

          23        Mr. Scarola that other deals what were done at

          24        prior occasions, and there was this complicated

          25        analogy to a traffic situation and a stop sign
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           1        that have no bearing, no probative value and no

           2        relevancy here.  So to the extent we're now

           3        going back ten years and talking about

           4        ten years' worth of prior deals and prior

           5        information gathering, I think we're now

           6        completely far afield from the issues that are

           7        involved here.

           8             MR. SCAROLA:  I'm not talking about ten

           9        years of prior deals.  I'm talking about ten

          10        years of criticisms to determine whether there

          11        is a pattern of --

          12             THE COURT:  It would strike me five years

          13        before the deal in question is reasonable,

          14        which would put us back in '92; is that right?

          15             MR. SCAROLA:  That's correct.

          16             MR. CLARE:  Yes.  We're talking about over

          17        50 employees, Your Honor.

          18             THE COURT:  Yes.
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          19             MR. CLARE:  The other important point that

          20        I would like to make here with regard to the

          21        scope of what it is that we're producing, there

          22        are these documents that are the

          23        memorialization of criticisms and reprimands

          24        that are the culmination of the review process.

          25        It is the document that is signed off by the
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           1        employees and the review committee and provided

           2        to them.  It's called the evaluation and

           3        development summary.  It is the

           4        memorialization.  I have a blank copy if you

           5        would like to see what it looks like.  It is

           6        those documents that we would be producing for

           7        each of these employees for each of these

           8        years.

           9             THE COURT:  There's no back-up documents

          10        that's in the personnel file?

          11             MR. CLARE:  Well, Morgan Stanley has a

          12        360-degree review process in which personnel --

          13             THE COURT:  I'll tell you what, I got

          14        other folks waiting on for 8:45's.  Sit in the

          15        box and come up with an order that memorializes

          16        what we have already done.  Going to start from

          17        any document created from '92 forward, not just
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          18        from a summary document you guys produce once

          19        review is completed, but the underlying

          20        documentation, as well.  And then what we need

          21        to discuss is whether we want to set up an hour

          22        hearing every month from now on so you guys

          23        aren't always coming in on 8:45's and taking

          24        more than your ten minutes.

          25             MR. SCAROLA:  We have a case management
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           1        conference before Your Honor tomorrow.

           2             THE COURT:  Can we discuss that then?

           3        Because we need to carve out time where we're

           4        going to come and talk about this case and not

           5        subject everybody else in the courthouse.  Sit

           6        and talk about this and we will come back.

           7             MR. SCAROLA:  Would you like us to get out

           8        of your earshot?

           9             THE COURT:  I don't care where you do it.

          10        Come back and visit me before you leave.  Okay.

          11             Do you want this back, Mr. Scarola?  It's

          12        the form order you gave me.

          13             MR. SCAROLA:  I'll conserve my envelopes.

          14                          (Off the record.)

          15             MR. CLARE:  Your Honor, I think we have

          16        made some progress with one fairly significant

          17        exception.
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          18             THE COURT:  Okay.

          19             MR. CLARE:  That relates to how we are

          20        going to treat the categories of information

          21        that fall outside of the categories that we

          22        have identified that we are going to produce.

          23             Our position and our view is that to the

          24        extent a document contains information within

          25        the category, we will produce it and we will
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           1        redact the rest of the information that falls

           2        outside of those enumerated categories.

           3        Mr. Scarola takes a different view that the

           4        documents must be produced in its entirety with

           5        the pertinent and non-pertinent information.

           6        We believe that completely vitiates the

           7        limitation.  If we are going to carve out these

           8        categories that are very, very broad and

           9        produce them, then the impertinent material

          10        that happens to be on the same page or the same

          11        document gets produced, then that completely

          12        vitiates the relevancy limitations that we put

          13        on the documents.

          14             THE COURT:  What's the response?

          15             MR. SCAROLA:  The purpose of redaction is

          16        to protect privileged information, not to leave
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          17        in the discretion of the opposing party a

          18        determination with regard to what's relevant

          19        and not relevant in a document that is

          20        admittedly relevant.  If the document contains

          21        relevant information, we ought to get the

          22        entire document unless there's something that's

          23        privileged included within that document.  And

          24        privileged material appropriately should be

          25        redacted.  I think it's inappropriate if the
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           1        document itself contains relevant information

           2        to have Morgan Stanley going through and

           3        deleting portions of the relevant document.

           4             MR. CLARE:  Then, number one, again I go

           5        back to my point that it completely vitiates

           6        the whole concept of identifying relevant

           7        categories because if it's an end run around

           8        those categories --

           9             THE COURT:  Give me an example of the kind

          10        of document where you think there would be

          11        redaction.

          12             MR. CLARE:  If there is a document that

          13        says, for example, and this is purely

          14        hypothetical, if there is a document that

          15        mentions performance on a Sunbeam engagement

          16        and there's three sentences that talk about the
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          17        employee's performance on Sunbeam and the

          18        three additional pages talk about the fact that

          19        he's late for meetings or the fact he dresses

          20        sloppy.

          21             THE COURT:  Wouldn't that be unlikely that

          22        that would be in a single document?

          23             MR. CLARE:  No, Your Honor.  Actually,

          24        that's exactly the point, is that this

          25        information is contained in a single document.
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           1             The way that the evaluation forms are

           2        filled out, it is a number of categories upon

           3        which employees are evaluated, including things

           4        like fee generation is one section and then

           5        there are other sections that have nothing to

           6        do with the categories that we have identified.

           7             THE COURT:  How often are these summaries

           8        done?

           9             MR. CLARE:  Once a year.

          10             THE COURT:  So it would only be in the

          11        annual summaries we're talking about?

          12             MR. CLARE:  That's correct.  And if we're

          13        talking about the annual summaries, then I have

          14        less of a problem.  But we're not.  And we want

          15        to produce the annual summaries, at least as a
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          16        starting point, so we can determine if there's

          17        anything there.  But Mr. Scarola says that he

          18        doesn't want the summaries, he wants all the

          19        back-up documents.

          20             THE COURT:  Right.  That's what I said.

          21        They get the back-up documents.

          22             MR. CLARE:  Now we're talking about --

          23             THE COURT:  Would you agree to redaction

          24        of the annual summaries only?

          25             MR. CLARE:  Actually, that's opposite of
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           1        the concern that we have.  The annual summaries

           2        are the least voluminous part.  It's the

           3        back-up documentation.  Each person that fills

           4        out a review for a person fills out a review in

           5        these broad categories.

           6             If it would help to illustrate the point,

           7        I can show you a blank copy of what these

           8        summaries look like so you can see it might

           9        contain both relevant as we've identified --

          10             THE COURT:  That's why it strikes me the

          11        annual summaries would be redacted, but I don't

          12        see the point redacting the back-up

          13        information.  It's much more likely to deal

          14        with just a single issue.

          15             MR. CLARE:  Actually, that's not correct.
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          16        The back-up documentation, the back-up forms

          17        are exactly the same.  The same categories of

          18        information that are on the summary are on the

          19        evaluation forms.  I can also show you one of

          20        those forms.

          21             THE COURT:  They don't have the general

          22        notes from supervisors?  If somebody has a

          23        concern about an employee, they don't sometimes

          24        simply put -- for instance, it would strike me

          25        if they're criticizing for somebody doing
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           1        insufficient due diligence, there might have

           2        been an exchange of memos between the employee

           3        and supervisor before then talking about the

           4        deficiencies.  And it would strike me that

           5        those e-mails might eventually find its way

           6        into the employee file.

           7             MR. CLARE:  Sure.  And they would get

           8        that, they would get that exchange of e-mails.

           9             THE COURT:  What you're suggesting is that

          10        you want to redact from those items, not from

          11        the summaries.  It strikes me the summaries

          12        would be much more likely to have things that

          13        should be included.

          14             MR. CLARE:  We're not talking about
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          15        redacting entire documents.  To the extent that

          16        that same e-mail that you referenced and that

          17        same exchange of memos talks about due

          18        diligence in paragraph one and sloppy dressing

          19        in paragraph two, paragraph one gets produced,

          20        paragraph two is redacted.  It protects the

          21        legitimate interest that we have carved out

          22        with these relevancy objections.

          23             All I'm talking about is excising

          24        individual references that fall outside of the

          25        references that we have agreed to produce.
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           1             THE COURT:  It would strike me that if the

           2        document has relevant information and there's

           3        other information in there that you think is

           4        not relevant but also not privileged, you need

           5        to produce the document.  Otherwise, I think,

           6        in all honestly, I think we're investing too

           7        much discretion in Morgan Stanley simply to sit

           8        and take out parts of the document that may be

           9        necessary to understand the evident information

          10        in context.  I understand you disagree.

          11             Do you want to make that change on this

          12        order?

          13             MR. SCAROLA:  Yes.

          14             THE COURT:  Then we still get to see each
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          15        other tomorrow, and try to carve out a little

          16        time.

          17             MR. SCAROLA:  We are.  Thank you.

          18             MR. CLARE:  Judge, in connection with the

          19        status conference tomorrow, we submitted joint

          20        submissions I think on Tuesday, as well.  I

          21        want to make sure the Court has those.

          22             THE COURT:  I haven't seen those, but I

          23        would imagine we have it.

          24             MR. CLARE:  If there's any problem, let my

          25        office know.  We can send over another copy.

                             PINNACLE REPORTING, INC.
                                   561-820-9066

                                                                 25

           1             THE COURT:  Okay.  Thank you very much.

           2                          (Thereupon, the foregoing

           3                          proceedings were concluded at

           4                          9:05 o'clock, a.m.)

           5

           6
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          11

          12

          13
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           1                  C E R T I F I C A T E

           2   STATE OF FLORIDA

           3   COUNTY OF PALM BEACH

           4

           5             I, GINA GRANT, Notary Public, State of Florida

           6   at Large, do hereby certify that I was authorized to

           7   and did stenographically report the foregoing

           8   proceedings.

           9             Dated this 23rd day of February, 2004

          10

          11                       ________________________________

          12                       GINA GRANT, Notary Public

          13
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI. 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant( s). 

ORDER ON .JOINT MOTION TO CONSOLIDATE AND DIRECTIONS TO THE 

CLERK 

THIS CAUSE came before the Court February 20, 2004 on the parties' Joint Motion 

to Consolidate, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the parties' Joint Motion to Consolidate is 

Granted. These actions are consolidated for discovery and trial. Henceforth, all pleadings . 

and papers shall use the dual caption noted above. The Clerk is directed to place all further 

filings in the Court file in case number 2003 CA 5045 AI. The Clerk shall place the original 

of this Order in the Court file in case number 2003 CA 5045 AI and a certified copy in the 

Court file in case number 2003 CA 5165 AI. 

DONE AND ORDERED in West Palm Beach, E Beach County, Florida this ;;Jo'--

day of February, 2004. 

-: MAASS 
Circuit Court Judge 
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David M. Wells, Esq. 
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         1                  P R O C E E D I N G S
 
         2                       - - -
 
         3            THE COURT:  Good afternoon.  Have a seat.
 
         4       This is Coleman and Morgan Stanley.  Where do we
 
         5       want to start?
 
         6            MR. SCAROLA:  Your Honor, Jack Scarola on
 
         7       behalf of Coleman Parent.  With me is Mr. Jerry
 
         8       Solovy, Mr. Ron Marmer, and this is Steve Fasman,
 
         9       our corporate representative.
 
        10            And I think that we are probably in
 
        11       agreement that the first issue to be dealt with,
 
        12       which can be dealt with rather easily, is a
 
        13       determination as to the consolidation of the two
 
        14       related pending cases.   And I think that both
 
        15       parties are in agreement that it is appropriate,
 
        16       both for purposes of discovery and trial, to
 
        17       consolidate these related matters.
 
        18            THE COURT:  Is that accurate?
 
        19            MR. BEMIS:  Good afternoon, Your Honor.
 
        20       Lawrence Bemis with Kirkland & Ellis on behalf of
 
        21       Morgan Stanley and Morgan Stanley Senior

16div-004594



20040220Hrg.txt[2/10/2017 3:53:58 AM]

 
        22       Funding.
 
        23            The answer is, yes, I think we all agree to
 
        24       that.
 
        25            THE COURT:  I'm just trying to think,
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         1       mechanically, how do we want to do that?
 
         2            MR. BEMIS:  Your Honor, there is no separate
 
         3       order on that.  We did submit a proposed order
 
         4       which was based on what we understood was a
 
         5       sample pretrial compliance order for case
 
         6       management conference Your Honor had entered, but
 
         7       the consolidation issue, for reasons which escape
 
         8       me, was not put in there, so we will need a
 
         9       separate order ordering consolidation.
 
        10            THE COURT:  Right.  But I'm just trying to
 
        11       figure out mechanically what we want the clerk to
 
        12       do with the files and how we would like to
 
        13       proceed with the pleadings.
 
        14            MR. BEMIS:  I think the way it's done is we
 
        15       put both case captions on each and file them
 
        16       accordingly.
 
        17            MR. SCAROLA:  Either that or Your Honor's
 
        18       order can simply direct us to file all pleadings
 
        19       under the lower case number and we'll just style
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        20       everything under the lower case number.   I think
 
        21       what otherwise happens is that the clerk requires
 
        22       us to file duplicates.
 
        23            THE COURT:  We don't want to do that.  I
 
        24       want to have one place where we look for
 
        25       everything.
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         1            MR. BEMIS:  What I would like, Your Honor,
 
         2       is not to have the single number on the cases,
 
         3       but that both numbers appear, for reasons I'm
 
         4       going to explain.  There may be additional
 
         5       counsel in this case who will be only in one of
 
         6       the cases and not the other.
 
         7            THE COURT:  So are we agreeing we're
 
         8       consolidating for all purposes?
 
         9            MR. SCAROLA:  Yes, Your Honor, both
 
        10       discovery and trial.
 
        11            MR. BEMIS:  Yes, Your Honor.
 
        12            THE COURT:  For discovery and trial.  Okay.
 
        13       So we will use a joint caption, but with the
 
        14       lower number listed first, and you'll direct the
 
        15       clerk to place everything from now on in the
 
        16       lower-numbered case?
 
        17            MR. SCAROLA:  I think that works.
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        18            MR. BEMIS:  That's fine, Your Honor.
 
        19            THE COURT:  Okay.  Is there a written motion
 
        20       to consolidate?  If so, who filed it?
 
        21            MR. BEMIS:  It is not, Your Honor.  But it
 
        22       would normally be something that under Rule 1.200
 
        23       we would take up at this time.
 
        24            THE COURT:  No, no.  I'm just trying to
 
        25       think.  I'm writing my notes so I can do the
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         1       order and whether I had to say it was a joint or
 
         2       was it written or oral --
 
         3            MR. SCAROLA:  Pursuant to oral stipulation
 
         4       of the parties.
 
         5            THE COURT:  So we agree it is a joint ore
 
         6       tenus motion to consolidate?
 
         7            MR. BEMIS:  Actually, it's in our joint
 
         8       written statement to the Court, as you ordered,
 
         9       that we agreed to it, so it's actually pursuant
 
        10       to a written statement.
 
        11            THE COURT:  Okay.  What next?
 
        12            MR. SCAROLA:  Your Honor, I think that the
 
        13       next matter appropriately addressed is the issue
 
        14       of the trial date.   I think that once Your Honor
 
        15       has made a determination as to when this case
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        16       will be tried, then the parties are going to be
 
        17       able to come to an agreement with regard to
 
        18       establishing other related deadlines based upon
 
        19       that trial date.
 
        20            And Your Honor may recall from a review of
 
        21       our submissions, that not surprisingly on this
 
        22       side of the courtroom we have requested an August
 
        23       trial date and on that side of the courtroom they
 
        24       have suggested a February 2005 trial date.
 
        25            I will tell Your Honor, that from the
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         1       Plaintiff's perspective, we are prepared to split
 
         2       the difference with the defense and choose a date
 
         3       between the August and February date, taking into
 
         4       account these considerations; the Jewish Holidays
 
         5       are in September and it would be difficult for us
 
         6       to select a date that was either during or very
 
         7       close to the September Jewish Holidays, and,
 
         8       obviously I think that all parties would be
 
         9       concerned in terms of our ability to select a
 
        10       jury if we start bumping up against Thanksgiving,
 
        11       Christmas and the New Year.   What that means,
 
        12       since we anticipate 15 trial days, three weeks of
 
        13       trial, is that a date approximately the middle of
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        14       October would be far enough away from the
 
        15       September holidays and also far enough away from
 
        16       Thanksgiving that we would be able to comfortably
 
        17       complete the trial in that period.   So our
 
        18       suggestion, in light of the requests that have
 
        19       been made on both sides, if it fits in with Your
 
        20       Honor's calendar, we are suggesting that a date
 
        21       be selected in the beginning, approximately mid
 
        22       October.
 
        23            THE COURT:  I guess a more fundamental
 
        24       preliminary question, are we at issue yet?
 
        25            MR. BEMIS:  We are in --
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         1            MR. SCAROLA:  We are currently at issue.
 
         2            THE COURT:  Although you still plan to file
 
         3       a motion to amend punitive damages?
 
         4            MR. SCAROLA:  That is correct, we are
 
         5       anticipating filing a motion to amend to add
 
         6       punitive damages.
 
         7            I will tell Your Honor that it is our
 
         8       position that that motion does not, because it
 
         9       only goes to the relief sought, place the case in
 
        10       a position where this matter is not at issue and
 
        11       could not be set for trial.
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        12            THE COURT:  Your suggestion is this be set
 
        13       for trial in mid October?
 
        14            MR. SCAROLA:  That's correct.
 
        15            THE COURT:  That strikes me, quit honestly,
 
        16       as pretty ambitious for a case this size.
 
        17            MR. SCAROLA:  Well, Your Honor, we have been
 
        18       proceeding very quickly with regard to the
 
        19       discovery in this matter.   As Your Honor is well
 
        20       aware, this is not the first litigation that
 
        21       arises out of these related circumstances, so
 
        22       discovery has been expedited by virtue of the
 
        23       fact that we have been able to exchange documents
 
        24       previously compiled in relation to other
 
        25       litigation and rely upon prior deposition
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         1       testimony taken in connection with other
 
         2       litigation.   And while this certainly is a
 
         3       matter of substantial magnitude, we feel very
 
         4       comfortable about our ability to be ready for
 
         5       trial in early August and certainly anticipate no
 
         6       problem whatsoever in being ready to go to trial
 
         7       in October.   So I don't think it is as ambitious
 
         8       as might appear at first blush.
 
         9            MR. BEMIS:  Your Honor, may I use the
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        10       podium?
 
        11            THE COURT:  However you're more comfortable
 
        12       is fine.
 
        13            MR. BEMIS:  I'm used to a podium.
 
        14            Your Honor, as you're aware, there are two
 
        15       calendars.  And I won't go in the intermediate
 
        16       base because I do agree with Mr. Scarola, that
 
        17       once we have a trial date, we can work
 
        18       backwards.  And whatever date you select, we'll
 
        19       deal with that offline and not take the Court's
 
        20       time.
 
        21            I didn't know until just now that they're in
 
        22       agreement that it's a three-week trial.  So it's
 
        23       a jury trial.
 
        24            THE COURT:  Well, the only thing I will
 
        25       point out is we're not in trial on Fridays.  So
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         1       if we're talking about 15 trial days, it's really
 
         2       a four-week trial.
 
         3            MR. BEMIS:  So it's a four-week trial, Your
 
         4       Honor.
 
         5            Based on the original schedule, we proposed
 
         6       a date approximately 12 months forward.  And I
 
         7       thought that was a very aggressive schedule, for
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         8       reasons I'm going to tell you, and I question
 
         9       whether we can meet it.   And the reason is,
 
        10       overall, while they say this has been done
 
        11       before, it is true that they have done it before,
 
        12       as I'm going to explain, but Morgan Stanley and
 
        13       Morgan Stanley Senior Funding haven't been a
 
        14       party to any of the other litigation and we
 
        15       haven't gone through all of this before, so they
 
        16       had a huge head start in terms of their
 
        17       preparation for the case.
 
        18            Even an October schedule, Your Honor, I
 
        19       think is extraordinarily unrealistic for a number
 
        20       of reasons.   First of all, it is a huge case and
 
        21       it's not old.  I mean, these cases were filed in
 
        22       May of 2003.   It was on the very eve of the
 
        23       running of the statute of limitations, which had
 
        24       already been extended by --
 
        25            THE COURT:  That's not relevant to what
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         1       we're looking at, but go ahead, sir.
 
         2            MR. BEMIS:  But the point of it is that
 
         3       there are no equities in this case that require
 
         4       us to go on a crazy track of double tracking
 
         5       depositions and creating all kinds of logistical
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         6       difficulties when a pace of one year to get this
 
         7       case finished is not unreasonable, given its
 
         8       size.  We have $2 billion of damages asserted on
 
         9       one side; $680 million on our side.   You have
 
        10       five sets of parties to this case:  You have the
 
        11       parties to the acquisition, we have the
 
        12       accountants, we have the law firm, investment
 
        13       bankers, financial advisors.   There are three
 
        14       sets of either litigation or proposed litigation
 
        15       that were massive that preceded this.  There was
 
        16       the Coleman claims against Sunbeam, which did not
 
        17       result in litigation, but there was a lot of
 
        18       paperwork generated there.  Coleman sued Arthur
 
        19       Anderson.  There was a big settlement there.
 
        20       You're familiar with that because we had an issue
 
        21       over the production of the settlement agreement.
 
        22       There was a shareholder suit for Sunbeam.  SEC
 
        23       investigation.   We received in August 400 boxes
 
        24       of documents in the case.   There have been 210
 
        25       witnesses who have given testimony in these cases
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         1       over 400 plus days.   And we have had eight
 
         2       months at this point to try to work ourself
 
         3       through that.
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         4            Now the parties have been moving quickly.
 
         5       I've been on the case only three or four weeks.
 
         6       And I was brought in because it has been moving
 
         7       quickly and because I've also -- I practiced in
 
         8       Florida for 18 years.   This case -- in nine
 
         9       months we have accomplished an extraordinary
 
        10       amount of written discovery.   I could go through
 
        11       it, but I think you're aware of it.  We have many
 
        12       document requests, hundreds of requests for
 
        13       admissions, interrogatories.  And that's on both
 
        14       cases.  We've been doing both cases
 
        15       simultaneously.  We've had 18 depositions taken
 
        16       already.   There are 28 deposition notices or
 
        17       commissions pending today.   Twenty-eight.   Now
 
        18       in terms of motion practice, you're well familiar
 
        19       with that.   And on top of what we've
 
        20       accomplished, we have the pending appeal on the
 
        21       venue issue.  Now Your Honor's ruled on that
 
        22       issue on December 15th.  The first appellant
 
        23       brief, Your Honor, is due February 25th.   And if
 
        24       we assume the 40/40 -- or excuse me -- 20/20 plus
 
        25       extensions, if any are requested, we still have
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         1       the briefing, their oral argument, which we'll be
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         2       requesting.   I frankly -- my experience in the
 
         3       Fourth DCA is that we probably won't have a
 
         4       decision by either August or October.  Now I
 
         5       could be wrong on that.  But the last case I had,
 
         6       which the decision came down in October of last
 
         7       year, it took 18 months from oral argument to get
 
         8       an opinion and it's now on rehearing.   So I
 
         9       think we're kidding ourselves that we're going to
 
        10       get that issue resolved.   Now why is that
 
        11       important?  Two reasons.  One is, you can't enter
 
        12       a final judgement in the case, even if you triad
 
        13       (ph) the verdict, for either party.  You'd have
 
        14       to stay entry of the judgement.  If the court of
 
        15       appeals were to disagree with Your Honor -- and
 
        16       respectfully that is a possibility --
 
        17            THE COURT:  Sure.
 
        18            MR. BEMIS: -- the entire trial is a nullity,
 
        19       under the Supreme Court's decision in Leroy
 
        20       versus Great Western United at 443 U.S. 173.  It
 
        21       was a case under the Williams Act.   I don't
 
        22       believe there's any Florida case directly on
 
        23       point, but I know that's Federal law and I
 
        24       believe that would be the law in Florida.
 
        25            Also, Your Honor, there's going to be an
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                                                             14
 
         1       additional party requested to be added.  Morgan
 
         2       Stanley Senior Funding intends to add Arthur
 
         3       Anderson as a defendant to the case in the Morgan
 
         4       Stanley Senior Funding case.  The claims there
 
         5       will be essentially duplicative, in the sense
 
         6       that they will mirror the claims that Coleman
 
         7       filed against Arthur Anderson and resulted in the
 
         8       settlement agreement that you reviewed.   We have
 
         9       proposed a date of April 16th to get that
 
        10       resolved.
 
        11            One of the reasons why we need additional
 
        12       time is that Kirkland & Ellis cannot represent
 
        13       Morgan Stanley Senior Funding in that action.
 
        14       We have a conflict.  And so Morgan Stanley Senior
 
        15       Funding is reviewing counsel now and they're
 
        16       going to have to handle that matter.   The
 
        17       significance of this I think Your Honor would be
 
        18       aware of, having reviewed the settlement
 
        19       agreement, which is subject to a protective order
 
        20       so I don't want to go into the terms of it
 
        21       because it would, I think, violate the terms of
 
        22       it, unless we did an in camera in chambers, but I
 
        23       think Your Honor would know the reason we would
 
        24       bring them in now that we have the settlement
 
        25       agreement, which we didn't get, by the way, until
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         1       December, so it's a fairly recent development in
 
         2       the case.
 
         3            Another reason, Your Honor, about what is
 
         4       going to happen in terms of scheduling, is just
 
         5       the sheer number of depositions in this case.  I
 
         6       did say there have been 18 taken to date.   There
 
         7       are now requested, and that means notices are out
 
         8       or commissions have been requested, so we're
 
         9       manipulating dates and witness availability --
 
        10       and, by the way, these have been set without
 
        11       witnesses being asked whether they're available,
 
        12       28 of them in 10 states.   We intend to request a
 
        13       total of 42 more depositions and they're located
 
        14       all over the United States.  In summary, we've
 
        15       got 28 pending, most of which are by the
 
        16       Plaintiffs.   There are some that we have
 
        17       commissions for and we're going to request a
 
        18       total of 42.  That's 70 depositions.  It's not
 
        19       possible to take 70 depositions in the time that
 
        20       was originally proposed, August 2nd, for trial.
 
        21       That would be one deposition a day, because
 
        22       there's only 70 days left until their proposed
 
        23       discovery cutoff.  It's not going to happen.  And
 
        24       even extending the discovery cutoff on fact
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        25       discovery, it is a maniacal schedule that is not
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         1       conducive to justice in the case.  It just isn't
 
         2       necessary when there are no equities to
 
         3       advancement.
 
         4            There are issues you're going to have to
 
         5       resolve, whether it be by summary judgement,
 
         6       which is likely on somebody's part on some of the
 
         7       claims, and we are going to respectfully renew
 
         8       our request that the choice of law issue be
 
         9       resolved prior --
 
        10            THE COURT:  Let me ask you all this:  I
 
        11       mean, in all honesty, I think October is two
 
        12       ambitious of a date realistically.  What I would
 
        13       like to do is, I'm looking -- can I have a 2005
 
        14       calendar?
 
        15            I believe a good day to start it would be
 
        16       January 27th.  That would be the first day of the
 
        17       new docket for me.   In my experience, that's a
 
        18       good time to get jurors.  Their vacations are
 
        19       done; they're not in that spring vacation mode
 
        20       yet.  I just want to double-check that that is a
 
        21       Monday.   January 27th is a Monday.   I don't
 
        22       know if it's a holiday.
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        23            MR. BEMIS:  It's President's Day.
 
        24            THE COURT:  Well, no, I think it might be
 
        25       Martin Luther King's Birthday.  It's a holiday.
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         1            MR. BEMIS:  It's one of those days.
 
         2       President's Day is February.
 
         3            THE COURT:  That may be Martin Luther King
 
         4       Day.  If it is, we'll be starting on a Tuesday.
 
         5            But assuming we take that as a trial date to
 
         6       start, let's work backwards from there.
 
         7            MR. BEMIS:  My suggestion on that would be
 
         8       to adopt Mr. Scarola's offer, and that is, that
 
         9       we meet on that and not ask you to take the time
 
        10       today to beat out 30 days, because there are a
 
        11       lot of days --
 
        12            MR. SCAROLA:  I agree, Your Honor.  That's
 
        13       not likely to create a problem between us.
 
        14       We'll be able to come to an agreement with regard
 
        15       to the dates that fall working backwards from
 
        16       that trial date.
 
        17            THE COURT:  That's fine.  The only other two
 
        18       things I would like to do then, if we're going to
 
        19       sort of take that as a trial date, is take, I
 
        20       would imagine, at least a day -- you all are

16div-004609



20040220Hrg.txt[2/10/2017 3:53:58 AM]

 
        21       going to have to tell me if it needs to be longer
 
        22       than that -- maybe a week or two weeks before the
 
        23       trial date to do all the motions in limine and to
 
        24       do any objections to deposition testimony, and,
 
        25       we need to talk about the procedure for
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         1       designating both deposition testimony and
 
         2       objections to it.   But the only thing that
 
         3       upsets me, particularly if there's a long trial
 
         4       like that, is if we inconvenience the jurors and
 
         5       ask them to wait and waste their time to do
 
         6       things that we, frankly, didn't do ahead of
 
         7       time.
 
         8            MR. BEMIS:  I think the proposed schedule
 
         9       that we had put before Your Honor does deal with
 
        10       all those issues.  And we'll make sure that it
 
        11       conforms to your suggestion.
 
        12            THE COURT:  What I would want to do now,
 
        13       quite honestly, is pick out the time at a minimum
 
        14       for subsequent case management conference
 
        15       hearings and that hearing time we know we're
 
        16       going to need a week or two before the trial gets
 
        17       started.  You all then can back into whatever
 
        18       scheduling you want as long as it's before me in
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        19       a timely manner.  But I want the hearing time
 
        20       carved out so we know we have it.
 
        21            MR. SCAROLA:  Your Honor, I anticipate that
 
        22       as a consequence of the nature of the litigation
 
        23       and the geographic diversity of the witnesses
 
        24       involved, there will be substantial testimony
 
        25       presented by way of videotape.  That will require
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         1       considerable judicial labor, in terms of page and
 
         2       line designations, and rulings on objections far
 
         3       enough in advance of trial to be able to complete
 
         4       the editing process.
 
         5            THE COURT:  Right.
 
         6            MR. SCAROLA:  So even the idea that that
 
         7       might be done in a day I think is probably --
 
         8            THE COURT:  How long do you think we need?
 
         9            MR. SCAROLA:  I'm strictly -- I'm
 
        10       guesstimating based on prior experience in
 
        11       dealing with that kind of situation before.  And
 
        12       I would think that we're probably looking at
 
        13       three or four days.
 
        14            THE COURT:  That's fine.   I'm just
 
        15       looking.
 
        16            MR. SCAROLA:  I might suggest that that
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        17       might be an appropriate task for a special
 
        18       master.  That's not something I've discussed with
 
        19       my client or cocounsel yet, but it may be.
 
        20            THE COURT:  I don't mind doing that.  My
 
        21       only concern would be that requires you to
 
        22       designate the depositions far enough ahead of
 
        23       time so the master can listen to it, issue a
 
        24       report, give time for objections, and then give
 
        25       me time to do whatever I need to do after the
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         1       objections.
 
         2            MR. SCAROLA:  I understand.  And, again, I
 
         3       haven't thought about the logistics of that, but
 
         4       it's a suggestion that I think both sides needs
 
         5       to consider.  That may help to expedite things
 
         6       ultimately.
 
         7            THE COURT:  The only thing I'm wondering,
 
         8       and you all can tell me, my personal experience
 
         9       is that nothing much happens right before or
 
        10       after Christmas.  And I'm looking, December 24th
 
        11       is a Friday, whether we want to try to set aside
 
        12       that Monday, Tuesday, Wednesday, Thursday, so now
 
        13       we know we have that time.  It's sitting there
 
        14       and if we can use it. . .
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        15            MR. SCAROLA:  That works for us, Your Honor.
 
        16            THE COURT:  We can do all the motions in
 
        17       limine and any other objections I'm going to have
 
        18       to rule on we have it ready then.
 
        19            MR. BEMIS:  Your Honor, if you do that, I'm
 
        20       going to be stuck here for Christmas.
 
        21            THE COURT:  You can't get out the 23rd?
 
        22       You're going the wrong way.  Where are you
 
        23       going?
 
        24            MR. BEMIS:  I'm going back to the west
 
        25       coast.   You said the 24th --
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         1            MR. SCAROLA:  That'll be the 20th, the 21st
 
         2       and the 22nd.
 
         3            THE COURT:  Just those three days.
 
         4            MR. BEMIS:  Monday, Tuesday and Wednesday is
 
         5       fine.
 
         6            THE COURT:  Monday, Tuesday, Wednesday.
 
         7       That would take us only to the 22nd, those three
 
         8       days.
 
         9            MR. SOLOVY:  I can think of worse places to
 
        10       be stuck than Palm Beach, Your Honor.
 
        11            THE COURT:  Most people are coming down
 
        12       here.
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        13            MR. BEMIS:  Thank you, Your Honor.
 
        14            THE COURT:  Okay.
 
        15            MR. SOLOVY:  That's a great time to get this
 
        16       stuff done.
 
        17            THE COURT:  That way we have it done going
 
        18       into the New Year, motions in limine and
 
        19       objections to -- in your proposed timetable, you
 
        20       give time frames for you all to do designations
 
        21       of deposition testimony, objections and --
 
        22            MR. BEMIS:  Yes.  And then we'd have to
 
        23       present that as a package.  We need to work out
 
        24       the logistics of that.   Mr. Scarola and I have
 
        25       been through it, I'm sure, and can figure out a
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         1       way to do it.   It isn't easy and it won't be
 
         2       easy for you no matter how we do it.
 
         3            THE COURT:  That's fine.
 
         4            I know Defendant had a concern about at some
 
         5       point reaching a determination on what
 
         6       substantive law applies.  Are we thinking we
 
         7       would do this by summary judgement or by what
 
         8       mechanism?
 
         9            MR. BEMIS:  My suggestion to that, and it's
 
        10       in our schedule, that we brief that issue
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        11       separately.
 
        12            THE COURT:  Tell me procedurally how we're
 
        13       doing it.
 
        14            MR. BEMIS:  It's called a motion.  We file
 
        15       an undifferentiated motion for choice of law
 
        16       based on the claims.   There are four claims in
 
        17       the case.   And those four claims state the
 
        18       substantive law -- will determine the substantive
 
        19       law that apply.
 
        20            THE COURT:  I hate to do this -- and it's
 
        21       just the way I think.  I apologize -- what kind
 
        22       of motion is this?   Is it declaratory
 
        23       judgement?  Is it summary?  What are we calling
 
        24       it?
 
        25            MR. BEMIS:  It's just a motion, Your Honor.
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         1       Just under Florida Rules you can have an
 
         2       undifferentiated motion for anything that
 
         3       requires an order in the case.  And Your Honor
 
         4       has to decide the issue at some point.  We can't
 
         5       do jury instructions.
 
         6            THE COURT:  I agree we need to decide it.
 
         7       Is this something that would require evidence be
 
         8       considered?
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         9            MR. BEMIS:  You can take evidence on it.
 
        10       In fact, we cited some cases in the motion to
 
        11       dismiss.  I didn't argue that, but I read the
 
        12       briefs.  And it is possible, and not only is it
 
        13       possible, but it should be done that way for your
 
        14       benefit, as well as the parties.  Because when we
 
        15       get to the point of summary judgement, the jury
 
        16       instructions, we need to know this issue.   And
 
        17       we've put a date in our order to brief the issue.
 
        18            THE COURT:  Does Plaintiff agree that this
 
        19       should be done by a motion?
 
        20            MR. SCAROLA:  No, Your Honor.  As a matter
 
        21       of fact, you may recall that this same suggestion
 
        22       has been made repeatedly by the Defense in
 
        23       earlier hearings and Your Honor's reaction was
 
        24       exactly the same as the reaction you're now
 
        25       having.
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         1            The choice of law issue needs to be
 
         2       determined in a factual context.   And you
 
         3       expressly stated that it seems to you that the
 
         4       correct procedural presentation of that issue was
 
         5       by way of motion for summary judgement.
 
         6            THE COURT:  Let me ask you this:  Do we
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         7       agree that this is a decision that needs to be --
 
         8       we certainly don't want to be making it in the
 
         9       middle of trial.
 
        10            MR. SCAROLA:  We absolutely agree that it
 
        11       needs to be made in advance of trial.  And I
 
        12       agree with the suggestion that Your Honor has
 
        13       made repeatedly in the past, the way to address
 
        14       it is by way of summary judgement.
 
        15            THE COURT:  Well, why can't I do this:  What
 
        16       if there's disputed issues of fact on a summary
 
        17       judgement so we can't reach it on summary
 
        18       judgement.  Then what happens?
 
        19            MR. SCAROLA:  Well, in the presentation of
 
        20       the summary judgment motion we still need to make
 
        21       a determination, based upon the facts presented
 
        22       to the court, as to the standard that is going to
 
        23       be applied.  So the facts can be presented to the
 
        24       court in the context of a summary judgement
 
        25       motion and you'll then be able to determine which
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         1       law applies.  Even if you ultimately determine,
 
         2       that because there are disputed issues of fact,
 
         3       under the law that applies, no summary judgement
 
         4       can be granted.   But I really think that Your
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         5       Honor needs to have a factual context in which to
 
         6       make that determination.   It cannot be done in
 
         7       the abstract.
 
         8            MR. BEMIS:  Your Honor, the issue of the
 
         9       substantive law that is applicable to the case
 
        10       does not turn on contested issues of who said
 
        11       what to whom.   They turn on the gravity of the
 
        12       claims in the sense of the restatement.   Those
 
        13       issues can be resolved, you may take evidence on
 
        14       those issues, and you're not going to decide any
 
        15       liability or damages.
 
        16            THE COURT:  I understand that.
 
        17            MR. BEMIS:  And that should be determined
 
        18       before we go into the process of briefing summary
 
        19       judgment, because it will complicate the matter
 
        20       immeasurably for us to try to prepare for this
 
        21       case for trial with 80 some depositions if we
 
        22       don't know what the controlling law is.
 
        23            When Your Honor first considered this -- and
 
        24       I've read the transcript.  I understand you had
 
        25       some difficulties with it.  I think the reason
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         1       for it was -- and I'm not putting my words into
 
         2       your head, but as I read it, it was the
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         3       combination of the venue issue and trying to deal
 
         4       with what you do with that and the facts related
 
         5       to that and how that would interplay with the
 
         6       summary judgement, as well as a feeling that
 
         7       perhaps you need to have the summary judgement of
 
         8       who said what to whom framed when you were
 
         9       deciding choice of law.  And I think
 
        10       fundamentally that's not right.   And this one
 
        11       I've heard -- and you'll tell me if you disagree
 
        12       -- I think the process should be, look at the
 
        13       gravity of the claims.  Those gravity issues are
 
        14       not dispositive of summary judgement.  And we can
 
        15       decide.  Who said what to whom will be on summary
 
        16       judgement.  What law applies to who said what to
 
        17       whom and when they did it, those are summary
 
        18       judgement issues.  The rest is a substantive
 
        19       legal issue that you need to decide as a
 
        20       precursor for deciding summary judgement, if
 
        21       those motions are filed.  And that should be
 
        22       decided as promptly as possible, given your
 
        23       schedule.
 
        24            THE COURT:  Tell you what, neither one of
 
        25       you is going to convince me today that one
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         1       approach is correct or incorrect.  But I'm just
 
         2       telling you, I still have the same concerns I've
 
         3       had all along, which is something to suggest we
 
         4       do an evidentiary hearing on this kind of point.
 
         5            MR. BEMIS:  I don't think it's an
 
         6       evidentiary hearing.  I think gravity of claims
 
         7       is like personal jurisdiction, for the most
 
         8       part.  You know, those are not dispositive to the
 
         9       case.  It's, where did it happen.
 
        10            THE COURT:  That's still evidentiary.
 
        11            MR. BEMIS:  This is a case about who said
 
        12       what to whom.   We need to know what law applies
 
        13       to those representations.
 
        14            THE COURT:  Nobody's suggesting it's not an
 
        15       important issue.  All we're suggesting is, how do
 
        16       we want to do this.
 
        17            MR. BEMIS:  My suggestion is, Your Honor,
 
        18       let's brief the issue.  We're the ones doing the
 
        19       work, other than you reading the brief.  If you
 
        20       conclude, I can't decide it, I think it's
 
        21       improper without an evidentiary hearing or I'm
 
        22       not going to have an evidentiary hearing, so be
 
        23       it.  Then we'll proceed to the next step.  But we
 
        24       ought to be given an opportunity to put the issue
 
        25       --
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         1            THE COURT:  So what you are suggesting --
 
         2            MR. SCAROLA:  Is an advisory opinion from
 
         3       the Court.
 
         4            MR. BEMIS:  No.
 
         5            THE COURT:  Well, I'm still trying to figure
 
         6       out how we want to do this.  I understand the
 
         7       point you're making, but I also -- let me ask you
 
         8       this:  Are you all in agreement on the timetable
 
         9       when this needs to be determined?
 
        10            MR. SCAROLA:  It is our belief that it only
 
        11       needs to be determined in the context of whatever
 
        12       summary judgment motions are filed.   If the
 
        13       choice of law issue is not dispositive of a
 
        14       claim, then how could it affect the presentation
 
        15       of evidence at trial?
 
        16            THE COURT:  No.  I understand that you all
 
        17       don't want to be briefing the substantive motion
 
        18       for summary judgement and have to brief it under
 
        19       both law because I haven't made a decision on
 
        20       which one's going to apply.
 
        21            MR. SCAROLA:  On the contrary, I believe
 
        22       that's exactly what we should be doing.  I think
 
        23       that we should be briefing the summary judgment
 
        24       motions in the context of conflicting laws
 
        25       because the decision doesn't need to be made,
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         1       except as the laws in fact conflict with regard
 
         2       to a particular set of facts.   If there's no
 
         3       difference in the law under Set of Facts A and
 
         4       Set of Facts B, then Your Honor doesn't need to
 
         5       determine which law applies.
 
         6            THE COURT:  Yes.  But on the other hand,
 
         7       then I'm going through the mental exercise of
 
         8       looking at two different state's laws and
 
         9       deciding whether they're the same or not; and
 
        10       then if they're different, having to go the step
 
        11       to decide -- and I'm doing that on every point of
 
        12       law I'm having to consider, while making the
 
        13       fundamental decision of are we going to apply New
 
        14       York or Florida substantive law.  Then we're only
 
        15       looking at one law from then on.
 
        16            MR. SCAROLA:  Except that the authorities
 
        17       suggest that this needs to be an issue-by-issue
 
        18       determination.
 
        19            MR. BEMIS:  It is an issue-by-issue by
 
        20       claim.  There are four claims in the case.
 
        21       Whether they're our claims or their claims or our
 
        22       claims against Arthur Anderson, there are four
 
        23       claims.   They're all "who said what to who"
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        24       claims.  You need to decide the gravity of the
 
        25       law that applies to those claims before we get
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         1       into trying to briefing whether the "who said
 
         2       what to who" gives rise to a liability.
 
         3            THE COURT:  I understand what you're saying
 
         4       and I will tend to agree, although I'm still hung
 
         5       up on procedurally how we're going to get to
 
         6       where we need to go.
 
         7            MR. BEMIS:  Just brief it and make a
 
         8       decision whether we're right or wrong and one way
 
         9       or the other we live with it and we go on with
 
        10       the case.
 
        11            MR. SCAROLA:  Respectfully, Your Honor, if
 
        12       we're briefing something, don't we have to brief
 
        13       it in the context of some kind of motion?  And if
 
        14       it's not a summary judgment motion, what is it?
 
        15            MR. BEMIS:  There is no rule in Florida that
 
        16       motions have to be summary judgement or anything
 
        17       else.  Any request for an order is a motion.
 
        18            THE COURT:  I would agree that there are
 
        19       certain requests to the court that simply aren't
 
        20       appropriate.  And if I could only have labels on
 
        21       the motions that are appropriate, we know they're
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        22       appropriate, and there's procedures in place for
 
        23       considering them.
 
        24            MR. BEMIS:  Well, that's true, because they
 
        25       have a certain set we review all of the time.
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066

 
 
                                                             31
 
         1       But every case has peculiar issues and we don't
 
         2       have choice of law in most cases so we have to
 
         3       have an order telling us.  How do you do that?
 
         4       You do it by motion.   And any request in Florida
 
         5       for an order by the court is done by motion.
 
         6       Some we have labels for and we have specific
 
         7       standards for.  The case law on choice of law,
 
         8       there's a law for that, isn't in the rules, it's
 
         9       in the cases.  And there are cases talking about
 
        10       what you consider to determine choice of law,
 
        11       which, again, is not a question of who said what
 
        12       to who, but where's the gravity of the law and
 
        13       how we apply it.
 
        14            THE COURT:  Here's what I think we need to
 
        15       do:  I think we need to set a deadline for you
 
        16       all to file whatever motions you're going to be
 
        17       filing seeking for determination on choice of
 
        18       law.  And if we decide it should be done on
 
        19       summary judgement, you're doing your summary
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        20       judgement.  If somehow I can do a hearing that's
 
        21       not a summary judgment, you file an appropriate
 
        22       motion.  If you think it's evidentiary, you put
 
        23       that in a motion.
 
        24            MR. BEMIS:  We have a date for that in our
 
        25       proposed order.  It's June 21st.  But we're going
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         1       to have to move it in light of your change of the
 
         2       date.  But we do have a date for that, which
 
         3       would allow us to get the issue teed up.
 
         4            THE COURT:  I think what we need to do now
 
         5       then is to set aside the hearing time for hearing
 
         6       these motions so we know where we're going.
 
         7            MR. BEMIS:  We had set the week of June 21st
 
         8       for the hearing.  We had a little bit earlier
 
         9       date for this, but we can --
 
        10            MR. SCAROLA:  The order anticipates, Your
 
        11       Honor, that there will be a deadline for filing
 
        12       motions and then a period of time shortly
 
        13       following that when those motions --
 
        14            THE COURT:  What I'm suggesting, though, is
 
        15       this is a motion that needs to be sped up.   This
 
        16       will not be sort of a generic motion for summary
 
        17       judgement.
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        18            MR. BEMIS:  No.  What we had contemplated in
 
        19       our order -- and again, we may have to advance
 
        20       this in light of the trial date -- but we had
 
        21       suggested May 28th as the briefing date,
 
        22       responses on June 18th, and a hearing on the week
 
        23       of June 21st.  We're perfectly willing to live
 
        24       with that schedule, or we can advance it if we
 
        25       have to.  We're far enough in advance of the
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         1       trial preparation and summary judgement to get
 
         2       that done.
 
         3            So the week of June 21st was our hearing.
 
         4       We were going to suggest that week.  We didn't
 
         5       know what your calendar held.
 
         6            THE COURT:  Frankly, I'm busy on that day.
 
         7            MR. SCAROLA:  We were hoping it was August.
 
         8            THE COURT:  And it's sort of hard because
 
         9       right now we don't know how long it would take.
 
        10            MR. BEMIS:  I would suggest that we're
 
        11       talking probably an hour, an hour hearing, 30
 
        12       minutes.  I mean, if the United States Supreme
 
        13       Court can -- Bush versus Gore was argued 20
 
        14       minutes per side.
 
        15            THE COURT:  Sure.  But I assume that we're
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        16       assuming then that we're not taking any
 
        17       evidence.
 
        18            MR. BEMIS:  If we do, we'd have to come
 
        19       back.  We're far enough in advance we can tell
 
        20       you, Your Honor, the next time we meet with you
 
        21       we're suggesting, I think, at your suggestion, a
 
        22       monthly conference.  This is an issue we could
 
        23       address --
 
        24            THE COURT:  If you're suggesting we not
 
        25       carve out the time now, that's fine.
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         1            MR. BEMIS:  Give us a date during the week
 
         2       of June 21st.  We'll live with that and work
 
         3       against it.
 
         4            THE COURT:  The week of June 21st we
 
         5       actually have a judges conference.  I'm looking
 
         6       at Monday, June 28th, nine-thirty.
 
         7            MR. BEMIS:  That's fine.   I'm not that busy
 
         8       yet.
 
         9            MR. SCAROLA:  Obviously, Your Honor, we need
 
        10       to see what the motion is in order to make a
 
        11       determination as to whether it is an appropriate
 
        12       way in which to present these issues to the
 
        13       Court.  And we can't judge that until we see the
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        14       motion.
 
        15            MR. BEMIS:  We do have a provision for reply
 
        16       in responses to the motion.
 
        17            THE COURT:  That is all motions seeking a
 
        18       determination of choice of law.
 
        19            MR. BEMIS:  And we'll have those on file by
 
        20       -- I think the 18th would be a completion date,
 
        21       which would give Your Honor 10 days in advance.
 
        22       You'd have all the materials, which I would hope
 
        23       would be adequate for consideration.
 
        24            THE COURT:  Okay.
 
        25            MR. SCAROLA:  Your Honor, just so that I'm
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         1       sure I understand what you have just said.   If
 
         2       it is the Plaintiff's position that choice of law
 
         3       issues need to be resolved in the context of
 
         4       summary judgment motions --
 
         5            THE COURT:  What I'm saying is, no, that
 
         6       we're not going to be doing -- to the extent --
 
         7       if at some point you're going to be seeking a
 
         8       determination from me prior to trial of the
 
         9       appropriate substantive law to apply, those
 
        10       motions are going to be heard that day.
 
        11            MR. SCAROLA:  Well, our position is that

16div-004628



20040220Hrg.txt[2/10/2017 3:53:58 AM]

 
        12       Florida Law applies.
 
        13            THE COURT:  Then you wouldn't be seeking any
 
        14       other determination other than Florida Law.
 
        15            MR. SCAROLA:  But what I'm trying to
 
        16       determine is, if it is our position that Florida
 
        17       Law applies and consequently we are not filing a
 
        18       choice of law motion, but rather only planning on
 
        19       presenting our summary judgment motions pursuant
 
        20       to Florida Law, is there any --
 
        21            THE COURT:  Assuming you won't be arguing in
 
        22       those same motions that Florida Law is the law
 
        23       that gets applied.
 
        24            MR. SCAROLA:  Well, clearly whenever we file
 
        25       a summary judgement motion we're arguing that
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         1       Florida Law applies.
 
         2            MR. BEMIS:  Your Honor --
 
         3            THE COURT:  You're arguing Florida Law
 
         4       applies, but there is not -- please understand,
 
         5       that what I don't want is motions for summary
 
         6       judgement filed by the Plaintiff in October which
 
         7       both argue Florida Law and argue that Florida Law
 
         8       is the applicable law.  The point of this is to
 
         9       determine, for the purposes of this case, the
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        10       substantive law that will apply.  And after this,
 
        11       we won't be arguing which substantive law applies
 
        12       for various claims because we will already, my
 
        13       hope is, have determined that.
 
        14                 MR. SCAROLA:  And so that the Court
 
        15       understands what our position is, it is our
 
        16       position that the choice of law determination
 
        17       cannot be made in the abstract, but only in the
 
        18       context of specific issues presented in either a
 
        19       summary judgment motion or some other motion that
 
        20       is fact specific.
 
        21            THE COURT:  But we already have your claims,
 
        22       correct?
 
        23            MR. SCAROLA:  You do have our claims,
 
        24       absolutely.  Yes, they're stated in our
 
        25       complaint.
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         1            THE COURT:  Right.  And so presumably
 
         2       they're going to be determined by substantive law
 
         3       of New York or Florida.
 
         4            MR. SCAROLA:  We presume they're going to be
 
         5       determined by Florida Law.
 
         6            MR. BEMIS:  And we presume New York, and
 
         7       that's what we're going to thrash out.  Who said
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         8       what to who will be determined in summary
 
         9       judgement, but the gravity of law will be
 
        10       determined by you as a matter of law, which is
 
        11       your responsibility --
 
        12            THE COURT:  But please understand, so you
 
        13       know what I'm trying to say, if we get into
 
        14       October and you file something seeking summary
 
        15       judgment on Florida Law, you can argue Florida
 
        16       Law to me, but you won't be able to argue the
 
        17       applicability of the Florida Law.
 
        18            MR. SCAROLA:  Because you will have already
 
        19       made that determination --
 
        20            THE COURT:  Because that's the point -- on
 
        21       this point, I agree with Defendant.  This is a
 
        22       threshold issue we need to reach, both for the
 
        23       economy of your client and for the economy of the
 
        24       court.  It's simply not an efficient way to run a
 
        25       case, not to know which substantive law applies.
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         1            MR. SCAROLA:  I think I understand what the
 
         2       Court's intention is.  I'm just having a little
 
         3       bit of difficulty understanding, as a practical
 
         4       matter, how that motion is going to be -- the
 
         5       procedural manner in which that motion is going
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         6       to be presented to the Court, other than by way
 
         7       of summary judgment.
 
         8            THE COURT:  Obviously I share that concern
 
         9       and I'm sure we're going to get educated.
 
        10            MR. BEMIS:  Thank you, Your Honor.
 
        11            MR. SCAROLA:  Okay.
 
        12            MR. BEMIS:  Are there any other critical
 
        13       dates of the pretrial schedule that Your Honor
 
        14       would like to address?
 
        15            THE COURT:  Hold on.  I just want to finish
 
        16       my notes.
 
        17            And we agree this is a 15-day trial?
 
        18            MR. BEMIS:  Fifteen trial days, Your Honor,
 
        19       yes.
 
        20            THE COURT:  Is that including jury
 
        21       selection?
 
        22            MR. BEMIS:  Yes.  I mean, that's our best
 
        23       guess.  I mean, at this point it's tough to tell,
 
        24       but that's our best guess.  And apparently Mr.
 
        25       Scarola agrees that 15 days appears to be what
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         1       we're going to need.
 
         2            MR. SCAROLA:  I believe so, Your Honor.
 
         3            Your Honor, I'm sorry to go back one more
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         4       time, but I do want to be certain that I
 
         5       understand.
 
         6            If it is our position that Florida Law does
 
         7       apply in this case, is it necessary for us to be
 
         8       filing something affirmatively?
 
         9            THE COURT:  Only if -- please understand --
 
        10       I can't think of how to say it more clearly.  Let
 
        11       me think if I can -- that you would be precluded
 
        12       then from arguing later on in your motions for
 
        13       summary judgement the applicability of Florida
 
        14       Law; this would simply be an assumption that it
 
        15       did apply.  But if there were disputed issues
 
        16       about whether it did, we wouldn't be arguing it
 
        17       then.
 
        18            MR. SCAROLA:  I only need to understand
 
        19       where the burden lies.   If nobody does anything
 
        20       between now and the time of filing of motions for
 
        21       summary judgement, I would assume that the law
 
        22       that would have to be applied, based upon what
 
        23       Your Honor just said, is the Law of Florida.
 
        24            THE COURT:  No.  I would not have a law to
 
        25       apply.  And if you go back, that meant that you
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066
 
 
                                                             40
 
         1       didn't follow the order following the case
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         2       management conference.
 
         3            MR. BEMIS:  Your Honor, we're going to file
 
         4       a motion that it's New York Law.
 
         5            THE COURT:  Right, and that becomes moot,
 
         6       because you're going to force the issue.
 
         7            MR. SCAROLA:  If there's a clear
 
         8       understanding that they're forcing the issue,
 
         9       then that's fine.  I know that they're going to
 
        10       file a motion to which we're going to respond.
 
        11            But it seems to me, that in the absence of
 
        12       their assuming the burden of demonstrating that
 
        13       New York Law applies, the law that ordinarily
 
        14       applies to Florida cases is Florida Law.   So I
 
        15       just need to make sure that we're counting on
 
        16       them filing a motion.  And if they don't file a
 
        17       motion --
 
        18            MR. BEMIS:  We will.  And it will say that
 
        19       New York Law applies and they will respond that
 
        20       Florida Law applies and Your Honor will make a
 
        21       judicial ruling and we'll follow up.
 
        22            MR. SCAROLA:  That's fine.  The record is
 
        23       clear as to how that's going to happen then.
 
        24            THE COURT:  All right.   It strikes me, we
 
        25       need to stop abusing 8:45's and carve up some
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         1       reasonable hearing time.
 
         2            MR. BEMIS:  We have, Your Honor, what I call
 
         3       a modest proposal to reduce frequent flyer miles
 
         4       from our standpoint, and that is, that we take
 
         5       you up on your suggestion of setting aside an
 
         6       hour or if you believe more -- I don't know the
 
         7       appropriate frequency, whether it should be once
 
         8       a month or whether every three weeks, depends on
 
         9       your calendar and what's pending, and then have
 
        10       everything scheduled at one time.   I would
 
        11       suggest a seven-and-two rule, where seven days in
 
        12       advance all motions are filed, two days before
 
        13       that responses are filed and Mr. Scarola and I
 
        14       can take alternating responsibility for providing
 
        15       Your Honor with the materials several days in
 
        16       advance.  Then we just go through them seriatim.
 
        17            THE COURT:  It strikes me that every three
 
        18       weeks may be about right.  I'm afraid every month
 
        19       may not be often enough.
 
        20            MR. BEMIS:  Three weeks is fine with us.
 
        21            MR. SCAROLA:  May I have just one moment?
 
        22            THE COURT:  Sure.
 
        23            MR. SCAROLA:  Is it Your Honor's intent that
 
        24       there will be no uniform motion calendars during
 
        25       --
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         1            THE COURT:  Well, that's something we can
 
         2       talk about.   We've had a number of hearings on
 
         3       the uniform motion calendar that probably
 
         4       shouldn't have been set there.   In all honesty,
 
         5       you guys are sophisticated enough attorneys, I
 
         6       would be shocked if you had a motion that clearly
 
         7       was probably not a UMC.  It strikes me, you guys
 
         8       will work it out.  On the other hand, if there is
 
         9       one, I certainly don't mind hearing it.
 
        10            MR. SCAROLA:  I only asked that question
 
        11       because it'll make a difference in terms of what
 
        12       we think appropriate frequency to be.
 
        13            THE COURT:  Sure.  We're talking about
 
        14       frequency and length of the hearing, whether we
 
        15       think it should be an hour, an hour and a half or
 
        16       two hours, and that depends on how frequently
 
        17       we're going to do it.
 
        18            MR. BEMIS:  Your Honor, my proposal is three
 
        19       weeks, two hours.  We'll know in advance.  I love
 
        20       your suggestion, so that's fine with us.
 
        21            THE COURT:  Why don't we just cross out all
 
        22       our time for this case.
 
        23            MR. BEMIS:  Actually, Your Honor, your
 
        24       suggestion yesterday is really, in my experience
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        25       here, it is really the most expeditious way, and
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         1       the state courts, big cases, just carve it out --
 
         2            THE COURT:  I agree with that.  Two hours
 
         3       every three weeks is fairly aggressive, but if
 
         4       that's what it needs.  I don't want to put all
 
         5       the things in place to have a specially set trial
 
         6       and discover that we didn't have to, a sufficient
 
         7       hearing would have been fine.
 
         8            MR. SCAROLA:  Our past experience, our track
 
         9       record thus far is, that we would not consume two
 
        10       hours of Your Honor's time every three weeks.  I
 
        11       would also anticipate, however, that as discovery
 
        12       heats up in this case, that we might consume that
 
        13       much time.  My suggestion would be that we might
 
        14       want to start out at an hour and then increase
 
        15       the time as we get farther on down the road,
 
        16       because we'll probably need additional time
 
        17       later.
 
        18            MR. BEMIS:  That's fine with me, Your Honor.
 
        19            MR. SCAROLA:  And we can let you know at one
 
        20       of those one-hour hearings the point in time in
 
        21       which we anticipate we're going to now need two
 
        22       hours.
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        23            THE COURT:  Frankly, by that time it's too
 
        24       late to give you the two hours.  I'm going to set
 
        25       the time up right now.
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         1            MR. SCAROLA:  Well then that's great.  Then
 
         2       we'll take the two hours now.
 
         3            THE COURT:  So first of all, we want mid
 
         4       March.  Is that what we're talking about first?
 
         5            MR. SCAROLA:  That's fine.
 
         6            THE COURT:  I can give you an hour at
 
         7       three-thirty on March 19th.   I don't have
 
         8       anything in the morning.  Do you want that one?
 
         9            MR. BEMIS:  Three-thirty is fine with us.
 
        10            MR. SCAROLA:  That's fine.
 
        11            THE COURT:  3/19/04, three-thirty, one
 
        12       hour.
 
        13            The next one is going to be early April.   I
 
        14       can do four o'clock on April 16th.
 
        15            MR. BEMIS:  April 16th, 4 p.m.
 
        16            THE COURT:  Then we got May.
 
        17            We could do it May 7th.  Would you prefer
 
        18       morning or afternoon, if given a choice?
 
        19            MR. BEMIS:  Frankly, we'd prefer the
 
        20       mornings, so we can come in the night before.
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        21            THE COURT:  I could do eight o'clock on May
 
        22       7th?
 
        23            MR. BEMIS:  Fine.
 
        24            THE COURT:  All right.  And after that we'll
 
        25       start the two-hour ones.   So we're looking the
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         1       beginning of June.   That's May 28th.  We prefer
 
         2       8 a.m. again?
 
         3            MR. BEMIS:  That's fine, Your Honor.  What
 
         4       day of the week is May 28th?
 
         5            THE COURT:  These are all Fridays, because
 
         6       those are all the special set.
 
         7            MR. BEMIS:  May 28th, is that the Friday
 
         8       before Memorial Day?
 
         9            THE COURT:  It is the Friday before Memorial
 
        10       Day.
 
        11            MR. BEMIS:  Either come up or go back from
 
        12       the 28th, because Memorial Day is very difficult
 
        13       to get in and out.
 
        14            THE COURT:  June 4th, 8 a.m., still two
 
        15       hours.
 
        16            MR. BEMIS:  Fine.
 
        17            THE COURT:  You probably don't want July
 
        18       2nd?
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        19            MR. BEMIS:  July 2nd is okay.  That will be
 
        20       okay with us.
 
        21            THE COURT:  You sure?
 
        22            MR. BEMIS:  Yes.
 
        23            THE COURT:  That's a little more than --
 
        24       that's four weeks instead of three.
 
        25            MR. BEMIS:  I think by summer we're going to
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         1       be so deep in depositions that --
 
         2            THE COURT:  8 a.m., two hours.
 
         3            Late July.   July 23rd?
 
         4            MR. BEMIS:  Fine.
 
         5            THE COURT:  That would be 9 a.m.
 
         6            We're in mid August.
 
         7            MR. IANNO:  Your Honor, July 23rd was 9
 
         8       a.m.?
 
         9            THE COURT:  Yes.
 
        10            Do you want August 13th or August 20th?
 
        11            MR. SCAROLA:  13th, please.
 
        12            MR. BEMIS:  13th is fine.
 
        13            THE COURT:  August 13th, '04, 8 a.m.
 
        14            Early September.  September 3rd.  That would
 
        15       be one-thirty for two hours.
 
        16            MR. BEMIS:  Where is that in relation to
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        17       Labor Day?
 
        18            THE COURT:  You want to avoid that?
 
        19            MR. BEMIS:  It's so hard to travel on those
 
        20       holidays.
 
        21            THE COURT:  I know.  I generally go away for
 
        22       a long weekend right after that.
 
        23            MR. SCAROLA:  Last week in August.
 
        24            THE COURT:  We already have August 13th.
 
        25            MR. BEMIS:  If we could just move it to
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         1       another week in September if you have it, because
 
         2       that's a vacation period for a lot of people and
 
         3       a holiday weekend.
 
         4            THE COURT:  But then we're up to September
 
         5        --
 
         6            MR. SCAROLA:  10th.
 
         7            THE COURT:  No.  That's the weekend I
 
         8       usually go away.   September 17th or go back in
 
         9       late August.
 
        10            MR. BEMIS:  The 17th is fine with us.
 
        11            THE COURT:  Isn't the 16th Rosh Hashanah.
 
        12            MR. SOLOVY:  Yes it is, and the 17th.  So
 
        13       why don't we go the end of August, Your Honor.
 
        14            THE COURT:  That's fine.  We can go back to
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        15       August 27th.
 
        16            MR. BEMIS:  That's fine.
 
        17            THE COURT:  And that we can do 8 a.m.
 
        18       again.
 
        19            And then we're in late September.
 
        20       September 25 -- oh, Yom Kipper.
 
        21            MR. SOLOVY:  And that's a Saturday anyway,
 
        22       Your Honor.
 
        23            THE COURT:  Oh, that's right.  Could you do
 
        24       the 24th?  You can't do it first thing in the
 
        25       morning?
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         1            MR. SOLOVY:  No, that will be too hard for
 
         2       me.  The only way, if we could intrude upon your
 
         3       Thursday the 23rd, that would work.  Anything
 
         4       earlier that week.
 
         5            THE COURT:  I could do it the afternoon of
 
         6       the 23rd.  I couldn't do it the morning.
 
         7            MR. BEMIS:  That's fine.
 
         8            MR. SOLOVY:  That would work.
 
         9            THE COURT:  3 p.m.
 
        10            October 15th.
 
        11            MR. BEMIS:  That's fine.
 
        12            THE COURT:  8 a.m.
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        13            November 5th, 8 a.m.
 
        14            And then I think our last one would be early
 
        15       December.  December 3rd.
 
        16            MR. BEMIS:  That's fine.
 
        17            MR. SOLOVY:  Fine.
 
        18            THE COURT:  8 a.m.   Okay.  We'll get all
 
        19       those done.
 
        20            MR. SCAROLA:  Thank you.
 
        21            Your Honor, we do have by agreement one
 
        22       discovery dispute set on the uniform motion
 
        23       calendar for next Thursday I believe, which we
 
        24       would want to be able to --
 
        25            THE COURT:  We'll do it then.
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         1            MR. BEMIS:  I think there are actually two
 
         2       set, one on each side.
 
         3            Our suggestion is, let's move them over to
 
         4       the first conference.
 
         5            MR. SCAROLA:  We do not want to delay ours.
 
         6            THE COURT:  Let me see next week's
 
         7       calendar.
 
         8            Tell you what, I think I could do it
 
         9       nine-thirty on Thursday.  Do you want to do that,
 
        10       and then I could give you more time?
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        11            MR. SCAROLA:  I am in trial in front of
 
        12       Judge Miller and we generally begin at
 
        13       nine-thirty.
 
        14            MR. BEMIS:  Could I have one second, Your
 
        15       Honor?
 
        16            THE COURT:  Sure.
 
        17            I don't mind if you come and we try to do
 
        18       them.  I really haven't looked at them so I don't
 
        19       know what they are.
 
        20            MR. BEMIS:  First of all, I can't come next
 
        21       week, but I can come on the 19th on this one.
 
        22       It's my anniversary and I'm going to be on
 
        23       vacation.
 
        24            THE COURT:  March 19th?
 
        25            MR. BEMIS:  I can't be here, but I'm going
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         1       to have somebody here.  We'll have it covered by
 
         2       one of the firms.  That's an impossible -- it's
 
         3       my 35th wedding anniversary.
 
         4            THE COURT:  I understand.  That's fine.
 
         5            MR. BEMIS:  With regard to Mr. Scarola's
 
         6       motion, I have been looking at this -- I haven't
 
         7       had as much time in the case unfortunately -- I
 
         8       am going to make a concerted effort to see if I
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         9       can resolve that motion.
 
        10            THE COURT:  The one that's set next
 
        11       Thursday?
 
        12            MR. BEMIS:  The one he wants to hear on the
 
        13       19th.
 
        14            THE COURT:  When you said the 19th, you
 
        15       confused me.
 
        16            MR. BEMIS:  I misspoke.  The 26th.
 
        17            I thought I could clearly have it resolved
 
        18       by then.  I'm almost certain I cannot resolve it
 
        19       by next Thursday with the client to deal with
 
        20       what he wants and to see what we can do.   That
 
        21       is why I would like to see it moved.  I represent
 
        22       to the Court we already started the process of
 
        23       trying to get through the issues clearly with the
 
        24       client to see if we can get it resolved in a
 
        25       fashion that's acceptable or better than what we
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         1       are currently doing with them so you don't have
 
         2       to intervene.
 
         3            THE COURT:  So are you telling me you don't
 
         4       think you can resolve it with the client by next
 
         5       Thursday --
 
         6            MR. BEMIS:  Yes, I cannot.

16div-004645



20040220Hrg.txt[2/10/2017 3:53:58 AM]

 
         7            THE COURT:  -- but we recognize Mr. Scarola
 
         8       doesn't want to wait until March 19th to have it
 
         9       heard.
 
        10            MR. BEMIS:  Even if you give us just a
 
        11       couple more -- rather than one week, give us two
 
        12       weeks, even if it has to be on the uniform
 
        13       calendar.
 
        14            THE COURT:  I could do it Wednesday, March
 
        15       3rd at eight-thirty.
 
        16            MR. BEMIS:  That would be much better for
 
        17       us.  We might resolve it by then.
 
        18            MR. SCAROLA:  That's fine, Your Honor.
 
        19       We're willing to make that concession.  This is
 
        20       an outstanding discovery --
 
        21            THE COURT:  Was this noticed for next
 
        22       Thursday?
 
        23            MR. SCAROLA:  Actually, it was noticed for
 
        24       earlier.   They requested that we push it back.
 
        25       We've pushed it back.  And we will agree to push
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         1       it back again, but this is a discovery matter
 
         2       that has been pending for a long time.
 
         3            THE COURT:  So it's already noticed for
 
         4       Thursday?
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         5            MR. SCAROLA:  Yes.
 
         6            THE COURT:  Resetting the hearing -- and
 
         7       Thursday is, what, the 26th -- 2/26/04 at eight
 
         8       forty-five to 3/3/04 at eight-thirty.
 
         9            MR. SCAROLA:  Is Your Honor planning on
 
        10       sending out a notice with respect to that
 
        11       hearing?
 
        12            THE COURT:  Yes.  We'll just include it in
 
        13       this.
 
        14            MR. CLARE:  Your Honor, clarification:
 
        15       There are two motions that are pending.  There is
 
        16       one filed by the Plaintiff and one filed by the
 
        17       Defendant.
 
        18            THE COURT:  That's why I wanted to make sure
 
        19       there was a notice of hearing, so my order
 
        20       wouldn't be referencing something else.
 
        21            MR. SCAROLA:  That works.  Thank you, Your
 
        22       Honor.
 
        23            Your Honor, one additional matter that I
 
        24       think we need to address in light of the comments
 
        25       about an amendment of the pleadings to add a
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         1       party.   Obviously, if that were to occur, then
 
         2       this matter would not be at issue at that time.

16div-004647



20040220Hrg.txt[2/10/2017 3:53:58 AM]

 
         3       And certainly if such an amendment is going to
 
         4       take place or if there's going to be an attempt
 
         5       made to amend, because we fully anticipate
 
         6       resisting such an amendment, that's something
 
         7       that should be done within the very immediate
 
         8       future.
 
         9            THE COURT:  Well, I would hope when you guys
 
        10       talk about time frames, you come up with a time
 
        11       frame for filing any motion to amend.
 
        12            MR. BEMIS:  We did.  April 16th is the day
 
        13       we suggested.
 
        14            Our problem is, we're conflicted out and we
 
        15       need to find counsel and get them -- this is a
 
        16       massive case to get them into quickly and there's
 
        17       limits as to what I can do as counsel for Morgan
 
        18       Stanley with a conflict.  They're going to have
 
        19       to get in -- but they will only be joining on the
 
        20       Morgan Stanley Senior Funding side and they will
 
        21       be asserting one claim.  There are going to be
 
        22       multiple claims, but they will only be against
 
        23       Arthur Anderson.  They will in large measure, I
 
        24       believe, mirror Coleman's claims against Arthur
 
        25       Anderson, claiming that, hey, just like Coleman
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         1       claims they got defrauded or they were
 
         2       misrepresented too, Morgan Stanley Senior Funding
 
         3       was misrepresented too when it lent $680 million
 
         4       in this transaction and lost it.
 
         5            MR. SOLOVY:  Judge, the reason for the push
 
         6       is -- we also think there's a lot of skulduggery
 
         7       involved in this motion.  And being a little old
 
         8       and inept, when he didn't want to keep one
 
         9       number, that sort of baffled me for a moment,
 
        10       until I heard the terms of Arthur Anderson being
 
        11       brought in.  It isn't that Kirkland & Ellis, this
 
        12       little small, thousand-person firm is undermanned
 
        13       and this came as a lightning bolt to them.   So
 
        14       we think that this is improper adding of a party
 
        15       too late, for many reasons, and we're not wanting
 
        16       them to tarry anymore.
 
        17            THE COURT:  All I can say is, we're arguing
 
        18       about something that's not in front of me now.
 
        19       And I can tell you I have a habit of tuning it
 
        20       out because it's things I don't need to know.
 
        21       If the motion's made, we'll consider it on the
 
        22       merits then.  And I'm sure you guys are going to
 
        23       argue we're too far down the road to allow him
 
        24       in.
 
        25            MR. SOLOVY:  I just wanted to give this
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         1       Court a note ahead of time, Your Honor, so by my
 
         2       silence you didn't think I was thinking this was
 
         3       a happy development.
 
         4            MR. SCAROLA:  I would only mention, in the
 
         5       context of what is relevant to the issues before
 
         6       Your Honor, that there is a distinction between a
 
         7       motion to amend to add a new party and the motion
 
         8       to amend with regard to the punitive damage
 
         9       claim, which we likely would not be prepared to
 
        10       make by an April date.
 
        11            MR. BEMIS:  We don't have any objection to
 
        12       that.  We have the same issue.  We'll work that
 
        13       out.
 
        14            THE COURT:  Let's assume, and I'm acutely
 
        15       aware when attorneys attempt to give me
 
        16       information that I don't need until the issue's
 
        17       in front of me, and I have to assume they're
 
        18       doing it for other things that may not be
 
        19       appropriate.
 
        20            MR. BEMIS:  Understood.
 
        21            THE COURT:  Thank you very much.
 
        22            MR. SCAROLA:  Thank you very much, Your
 
        23       Honor.
 
        24            (At 4:29 p.m., the deposition was
 
        25  concluded.)
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         1                   C E R T I F I C A T E
 
         2                          - - -
 
         3  STATE OF FLORIDA
 
         4  COUNTY OF PALM BEACH
 
         5
 
         6             I, SHIRLEY D. KING, Professional Court
 
         7  Reporter, do hereby certify that I was authorized to
 
         8  and did stenographically report the foregoing
 
         9  proceedings and that the transcript is a true and
 
        10  correct transcription of my stenotype notes of the
 
        11  proceedings.
 
        12
 
        13            Dated this 1st day of March, 2004.
 
        14
 
        15                  _________________________________
 
        16                  SHIRLEY D. KING
 
        17                  Professional Court Reporter
 
        18
 
        19
 
        20  The foregoing certification of this transcript does
 
        21  not apply to any reproduction of the same by any means
 
        22  unless under the direct control and/or direction of
 
        23  the certifying reporter.
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         1                  P R O C E E D I N G S
 
         2                       - - -
 
         3            THE COURT:  Good afternoon.  Have a seat.
 
         4       This is Coleman and Morgan Stanley.  Where do we
 
         5       want to start?
 
         6            MR. SCAROLA:  Your Honor, Jack Scarola on
 
         7       behalf of Coleman Parent.  With me is Mr. Jerry
 
         8       Solovy, Mr. Ron Marmer, and this is Steve Fasman,
 
         9       our corporate representative.
 
        10            And I think that we are probably in
 
        11       agreement that the first issue to be dealt with,
 
        12       which can be dealt with rather easily, is a
 
        13       determination as to the consolidation of the two
 
        14       related pending cases.   And I think that both
 
        15       parties are in agreement that it is appropriate,
 
        16       both for purposes of discovery and trial, to
 
        17       consolidate these related matters.
 
        18            THE COURT:  Is that accurate?
 
        19            MR. BEMIS:  Good afternoon, Your Honor.
 
        20       Lawrence Bemis with Kirkland & Ellis on behalf of
 
        21       Morgan Stanley and Morgan Stanley Senior
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        22       Funding.
 
        23            The answer is, yes, I think we all agree to
 
        24       that.
 
        25            THE COURT:  I'm just trying to think,
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         1       mechanically, how do we want to do that?
 
         2            MR. BEMIS:  Your Honor, there is no separate
 
         3       order on that.  We did submit a proposed order
 
         4       which was based on what we understood was a
 
         5       sample pretrial compliance order for case
 
         6       management conference Your Honor had entered, but
 
         7       the consolidation issue, for reasons which escape
 
         8       me, was not put in there, so we will need a
 
         9       separate order ordering consolidation.
 
        10            THE COURT:  Right.  But I'm just trying to
 
        11       figure out mechanically what we want the clerk to
 
        12       do with the files and how we would like to
 
        13       proceed with the pleadings.
 
        14            MR. BEMIS:  I think the way it's done is we
 
        15       put both case captions on each and file them
 
        16       accordingly.
 
        17            MR. SCAROLA:  Either that or Your Honor's
 
        18       order can simply direct us to file all pleadings
 
        19       under the lower case number and we'll just style
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        20       everything under the lower case number.   I think
 
        21       what otherwise happens is that the clerk requires
 
        22       us to file duplicates.
 
        23            THE COURT:  We don't want to do that.  I
 
        24       want to have one place where we look for
 
        25       everything.
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         1            MR. BEMIS:  What I would like, Your Honor,
 
         2       is not to have the single number on the cases,
 
         3       but that both numbers appear, for reasons I'm
 
         4       going to explain.  There may be additional
 
         5       counsel in this case who will be only in one of
 
         6       the cases and not the other.
 
         7            THE COURT:  So are we agreeing we're
 
         8       consolidating for all purposes?
 
         9            MR. SCAROLA:  Yes, Your Honor, both
 
        10       discovery and trial.
 
        11            MR. BEMIS:  Yes, Your Honor.
 
        12            THE COURT:  For discovery and trial.  Okay.
 
        13       So we will use a joint caption, but with the
 
        14       lower number listed first, and you'll direct the
 
        15       clerk to place everything from now on in the
 
        16       lower-numbered case?
 
        17            MR. SCAROLA:  I think that works.
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        18            MR. BEMIS:  That's fine, Your Honor.
 
        19            THE COURT:  Okay.  Is there a written motion
 
        20       to consolidate?  If so, who filed it?
 
        21            MR. BEMIS:  It is not, Your Honor.  But it
 
        22       would normally be something that under Rule 1.200
 
        23       we would take up at this time.
 
        24            THE COURT:  No, no.  I'm just trying to
 
        25       think.  I'm writing my notes so I can do the
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         1       order and whether I had to say it was a joint or
 
         2       was it written or oral --
 
         3            MR. SCAROLA:  Pursuant to oral stipulation
 
         4       of the parties.
 
         5            THE COURT:  So we agree it is a joint ore
 
         6       tenus motion to consolidate?
 
         7            MR. BEMIS:  Actually, it's in our joint
 
         8       written statement to the Court, as you ordered,
 
         9       that we agreed to it, so it's actually pursuant
 
        10       to a written statement.
 
        11            THE COURT:  Okay.  What next?
 
        12            MR. SCAROLA:  Your Honor, I think that the
 
        13       next matter appropriately addressed is the issue
 
        14       of the trial date.   I think that once Your Honor
 
        15       has made a determination as to when this case
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        16       will be tried, then the parties are going to be
 
        17       able to come to an agreement with regard to
 
        18       establishing other related deadlines based upon
 
        19       that trial date.
 
        20            And Your Honor may recall from a review of
 
        21       our submissions, that not surprisingly on this
 
        22       side of the courtroom we have requested an August
 
        23       trial date and on that side of the courtroom they
 
        24       have suggested a February 2005 trial date.
 
        25            I will tell Your Honor, that from the
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         1       Plaintiff's perspective, we are prepared to split
 
         2       the difference with the defense and choose a date
 
         3       between the August and February date, taking into
 
         4       account these considerations; the Jewish Holidays
 
         5       are in September and it would be difficult for us
 
         6       to select a date that was either during or very
 
         7       close to the September Jewish Holidays, and,
 
         8       obviously I think that all parties would be
 
         9       concerned in terms of our ability to select a
 
        10       jury if we start bumping up against Thanksgiving,
 
        11       Christmas and the New Year.   What that means,
 
        12       since we anticipate 15 trial days, three weeks of
 
        13       trial, is that a date approximately the middle of
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        14       October would be far enough away from the
 
        15       September holidays and also far enough away from
 
        16       Thanksgiving that we would be able to comfortably
 
        17       complete the trial in that period.   So our
 
        18       suggestion, in light of the requests that have
 
        19       been made on both sides, if it fits in with Your
 
        20       Honor's calendar, we are suggesting that a date
 
        21       be selected in the beginning, approximately mid
 
        22       October.
 
        23            THE COURT:  I guess a more fundamental
 
        24       preliminary question, are we at issue yet?
 
        25            MR. BEMIS:  We are in --
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         1            MR. SCAROLA:  We are currently at issue.
 
         2            THE COURT:  Although you still plan to file
 
         3       a motion to amend punitive damages?
 
         4            MR. SCAROLA:  That is correct, we are
 
         5       anticipating filing a motion to amend to add
 
         6       punitive damages.
 
         7            I will tell Your Honor that it is our
 
         8       position that that motion does not, because it
 
         9       only goes to the relief sought, place the case in
 
        10       a position where this matter is not at issue and
 
        11       could not be set for trial.
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        12            THE COURT:  Your suggestion is this be set
 
        13       for trial in mid October?
 
        14            MR. SCAROLA:  That's correct.
 
        15            THE COURT:  That strikes me, quit honestly,
 
        16       as pretty ambitious for a case this size.
 
        17            MR. SCAROLA:  Well, Your Honor, we have been
 
        18       proceeding very quickly with regard to the
 
        19       discovery in this matter.   As Your Honor is well
 
        20       aware, this is not the first litigation that
 
        21       arises out of these related circumstances, so
 
        22       discovery has been expedited by virtue of the
 
        23       fact that we have been able to exchange documents
 
        24       previously compiled in relation to other
 
        25       litigation and rely upon prior deposition
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         1       testimony taken in connection with other
 
         2       litigation.   And while this certainly is a
 
         3       matter of substantial magnitude, we feel very
 
         4       comfortable about our ability to be ready for
 
         5       trial in early August and certainly anticipate no
 
         6       problem whatsoever in being ready to go to trial
 
         7       in October.   So I don't think it is as ambitious
 
         8       as might appear at first blush.
 
         9            MR. BEMIS:  Your Honor, may I use the
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        10       podium?
 
        11            THE COURT:  However you're more comfortable
 
        12       is fine.
 
        13            MR. BEMIS:  I'm used to a podium.
 
        14            Your Honor, as you're aware, there are two
 
        15       calendars.  And I won't go in the intermediate
 
        16       base because I do agree with Mr. Scarola, that
 
        17       once we have a trial date, we can work
 
        18       backwards.  And whatever date you select, we'll
 
        19       deal with that offline and not take the Court's
 
        20       time.
 
        21            I didn't know until just now that they're in
 
        22       agreement that it's a three-week trial.  So it's
 
        23       a jury trial.
 
        24            THE COURT:  Well, the only thing I will
 
        25       point out is we're not in trial on Fridays.  So
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         1       if we're talking about 15 trial days, it's really
 
         2       a four-week trial.
 
         3            MR. BEMIS:  So it's a four-week trial, Your
 
         4       Honor.
 
         5            Based on the original schedule, we proposed
 
         6       a date approximately 12 months forward.  And I
 
         7       thought that was a very aggressive schedule, for
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         8       reasons I'm going to tell you, and I question
 
         9       whether we can meet it.   And the reason is,
 
        10       overall, while they say this has been done
 
        11       before, it is true that they have done it before,
 
        12       as I'm going to explain, but Morgan Stanley and
 
        13       Morgan Stanley Senior Funding haven't been a
 
        14       party to any of the other litigation and we
 
        15       haven't gone through all of this before, so they
 
        16       had a huge head start in terms of their
 
        17       preparation for the case.
 
        18            Even an October schedule, Your Honor, I
 
        19       think is extraordinarily unrealistic for a number
 
        20       of reasons.   First of all, it is a huge case and
 
        21       it's not old.  I mean, these cases were filed in
 
        22       May of 2003.   It was on the very eve of the
 
        23       running of the statute of limitations, which had
 
        24       already been extended by --
 
        25            THE COURT:  That's not relevant to what
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         1       we're looking at, but go ahead, sir.
 
         2            MR. BEMIS:  But the point of it is that
 
         3       there are no equities in this case that require
 
         4       us to go on a crazy track of double tracking
 
         5       depositions and creating all kinds of logistical
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         6       difficulties when a pace of one year to get this
 
         7       case finished is not unreasonable, given its
 
         8       size.  We have $2 billion of damages asserted on
 
         9       one side; $680 million on our side.   You have
 
        10       five sets of parties to this case:  You have the
 
        11       parties to the acquisition, we have the
 
        12       accountants, we have the law firm, investment
 
        13       bankers, financial advisors.   There are three
 
        14       sets of either litigation or proposed litigation
 
        15       that were massive that preceded this.  There was
 
        16       the Coleman claims against Sunbeam, which did not
 
        17       result in litigation, but there was a lot of
 
        18       paperwork generated there.  Coleman sued Arthur
 
        19       Anderson.  There was a big settlement there.
 
        20       You're familiar with that because we had an issue
 
        21       over the production of the settlement agreement.
 
        22       There was a shareholder suit for Sunbeam.  SEC
 
        23       investigation.   We received in August 400 boxes
 
        24       of documents in the case.   There have been 210
 
        25       witnesses who have given testimony in these cases
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         1       over 400 plus days.   And we have had eight
 
         2       months at this point to try to work ourself
 
         3       through that.
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         4            Now the parties have been moving quickly.
 
         5       I've been on the case only three or four weeks.
 
         6       And I was brought in because it has been moving
 
         7       quickly and because I've also -- I practiced in
 
         8       Florida for 18 years.   This case -- in nine
 
         9       months we have accomplished an extraordinary
 
        10       amount of written discovery.   I could go through
 
        11       it, but I think you're aware of it.  We have many
 
        12       document requests, hundreds of requests for
 
        13       admissions, interrogatories.  And that's on both
 
        14       cases.  We've been doing both cases
 
        15       simultaneously.  We've had 18 depositions taken
 
        16       already.   There are 28 deposition notices or
 
        17       commissions pending today.   Twenty-eight.   Now
 
        18       in terms of motion practice, you're well familiar
 
        19       with that.   And on top of what we've
 
        20       accomplished, we have the pending appeal on the
 
        21       venue issue.  Now Your Honor's ruled on that
 
        22       issue on December 15th.  The first appellant
 
        23       brief, Your Honor, is due February 25th.   And if
 
        24       we assume the 40/40 -- or excuse me -- 20/20 plus
 
        25       extensions, if any are requested, we still have
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066

 
 
                                                             13
 
         1       the briefing, their oral argument, which we'll be
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         2       requesting.   I frankly -- my experience in the
 
         3       Fourth DCA is that we probably won't have a
 
         4       decision by either August or October.  Now I
 
         5       could be wrong on that.  But the last case I had,
 
         6       which the decision came down in October of last
 
         7       year, it took 18 months from oral argument to get
 
         8       an opinion and it's now on rehearing.   So I
 
         9       think we're kidding ourselves that we're going to
 
        10       get that issue resolved.   Now why is that
 
        11       important?  Two reasons.  One is, you can't enter
 
        12       a final judgement in the case, even if you triad
 
        13       (ph) the verdict, for either party.  You'd have
 
        14       to stay entry of the judgement.  If the court of
 
        15       appeals were to disagree with Your Honor -- and
 
        16       respectfully that is a possibility --
 
        17            THE COURT:  Sure.
 
        18            MR. BEMIS: -- the entire trial is a nullity,
 
        19       under the Supreme Court's decision in Leroy
 
        20       versus Great Western United at 443 U.S. 173.  It
 
        21       was a case under the Williams Act.   I don't
 
        22       believe there's any Florida case directly on
 
        23       point, but I know that's Federal law and I
 
        24       believe that would be the law in Florida.
 
        25            Also, Your Honor, there's going to be an
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         1       additional party requested to be added.  Morgan
 
         2       Stanley Senior Funding intends to add Arthur
 
         3       Anderson as a defendant to the case in the Morgan
 
         4       Stanley Senior Funding case.  The claims there
 
         5       will be essentially duplicative, in the sense
 
         6       that they will mirror the claims that Coleman
 
         7       filed against Arthur Anderson and resulted in the
 
         8       settlement agreement that you reviewed.   We have
 
         9       proposed a date of April 16th to get that
 
        10       resolved.
 
        11            One of the reasons why we need additional
 
        12       time is that Kirkland & Ellis cannot represent
 
        13       Morgan Stanley Senior Funding in that action.
 
        14       We have a conflict.  And so Morgan Stanley Senior
 
        15       Funding is reviewing counsel now and they're
 
        16       going to have to handle that matter.   The
 
        17       significance of this I think Your Honor would be
 
        18       aware of, having reviewed the settlement
 
        19       agreement, which is subject to a protective order
 
        20       so I don't want to go into the terms of it
 
        21       because it would, I think, violate the terms of
 
        22       it, unless we did an in camera in chambers, but I
 
        23       think Your Honor would know the reason we would
 
        24       bring them in now that we have the settlement
 
        25       agreement, which we didn't get, by the way, until
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         1       December, so it's a fairly recent development in
 
         2       the case.
 
         3            Another reason, Your Honor, about what is
 
         4       going to happen in terms of scheduling, is just
 
         5       the sheer number of depositions in this case.  I
 
         6       did say there have been 18 taken to date.   There
 
         7       are now requested, and that means notices are out
 
         8       or commissions have been requested, so we're
 
         9       manipulating dates and witness availability --
 
        10       and, by the way, these have been set without
 
        11       witnesses being asked whether they're available,
 
        12       28 of them in 10 states.   We intend to request a
 
        13       total of 42 more depositions and they're located
 
        14       all over the United States.  In summary, we've
 
        15       got 28 pending, most of which are by the
 
        16       Plaintiffs.   There are some that we have
 
        17       commissions for and we're going to request a
 
        18       total of 42.  That's 70 depositions.  It's not
 
        19       possible to take 70 depositions in the time that
 
        20       was originally proposed, August 2nd, for trial.
 
        21       That would be one deposition a day, because
 
        22       there's only 70 days left until their proposed
 
        23       discovery cutoff.  It's not going to happen.  And
 
        24       even extending the discovery cutoff on fact
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        25       discovery, it is a maniacal schedule that is not
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066

 
 
                                                             16
 
         1       conducive to justice in the case.  It just isn't
 
         2       necessary when there are no equities to
 
         3       advancement.
 
         4            There are issues you're going to have to
 
         5       resolve, whether it be by summary judgement,
 
         6       which is likely on somebody's part on some of the
 
         7       claims, and we are going to respectfully renew
 
         8       our request that the choice of law issue be
 
         9       resolved prior --
 
        10            THE COURT:  Let me ask you all this:  I
 
        11       mean, in all honesty, I think October is two
 
        12       ambitious of a date realistically.  What I would
 
        13       like to do is, I'm looking -- can I have a 2005
 
        14       calendar?
 
        15            I believe a good day to start it would be
 
        16       January 27th.  That would be the first day of the
 
        17       new docket for me.   In my experience, that's a
 
        18       good time to get jurors.  Their vacations are
 
        19       done; they're not in that spring vacation mode
 
        20       yet.  I just want to double-check that that is a
 
        21       Monday.   January 27th is a Monday.   I don't
 
        22       know if it's a holiday.
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        23            MR. BEMIS:  It's President's Day.
 
        24            THE COURT:  Well, no, I think it might be
 
        25       Martin Luther King's Birthday.  It's a holiday.
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         1            MR. BEMIS:  It's one of those days.
 
         2       President's Day is February.
 
         3            THE COURT:  That may be Martin Luther King
 
         4       Day.  If it is, we'll be starting on a Tuesday.
 
         5            But assuming we take that as a trial date to
 
         6       start, let's work backwards from there.
 
         7            MR. BEMIS:  My suggestion on that would be
 
         8       to adopt Mr. Scarola's offer, and that is, that
 
         9       we meet on that and not ask you to take the time
 
        10       today to beat out 30 days, because there are a
 
        11       lot of days --
 
        12            MR. SCAROLA:  I agree, Your Honor.  That's
 
        13       not likely to create a problem between us.
 
        14       We'll be able to come to an agreement with regard
 
        15       to the dates that fall working backwards from
 
        16       that trial date.
 
        17            THE COURT:  That's fine.  The only other two
 
        18       things I would like to do then, if we're going to
 
        19       sort of take that as a trial date, is take, I
 
        20       would imagine, at least a day -- you all are
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        21       going to have to tell me if it needs to be longer
 
        22       than that -- maybe a week or two weeks before the
 
        23       trial date to do all the motions in limine and to
 
        24       do any objections to deposition testimony, and,
 
        25       we need to talk about the procedure for
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         1       designating both deposition testimony and
 
         2       objections to it.   But the only thing that
 
         3       upsets me, particularly if there's a long trial
 
         4       like that, is if we inconvenience the jurors and
 
         5       ask them to wait and waste their time to do
 
         6       things that we, frankly, didn't do ahead of
 
         7       time.
 
         8            MR. BEMIS:  I think the proposed schedule
 
         9       that we had put before Your Honor does deal with
 
        10       all those issues.  And we'll make sure that it
 
        11       conforms to your suggestion.
 
        12            THE COURT:  What I would want to do now,
 
        13       quite honestly, is pick out the time at a minimum
 
        14       for subsequent case management conference
 
        15       hearings and that hearing time we know we're
 
        16       going to need a week or two before the trial gets
 
        17       started.  You all then can back into whatever
 
        18       scheduling you want as long as it's before me in
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        19       a timely manner.  But I want the hearing time
 
        20       carved out so we know we have it.
 
        21            MR. SCAROLA:  Your Honor, I anticipate that
 
        22       as a consequence of the nature of the litigation
 
        23       and the geographic diversity of the witnesses
 
        24       involved, there will be substantial testimony
 
        25       presented by way of videotape.  That will require
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         1       considerable judicial labor, in terms of page and
 
         2       line designations, and rulings on objections far
 
         3       enough in advance of trial to be able to complete
 
         4       the editing process.
 
         5            THE COURT:  Right.
 
         6            MR. SCAROLA:  So even the idea that that
 
         7       might be done in a day I think is probably --
 
         8            THE COURT:  How long do you think we need?
 
         9            MR. SCAROLA:  I'm strictly -- I'm
 
        10       guesstimating based on prior experience in
 
        11       dealing with that kind of situation before.  And
 
        12       I would think that we're probably looking at
 
        13       three or four days.
 
        14            THE COURT:  That's fine.   I'm just
 
        15       looking.
 
        16            MR. SCAROLA:  I might suggest that that
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        17       might be an appropriate task for a special
 
        18       master.  That's not something I've discussed with
 
        19       my client or cocounsel yet, but it may be.
 
        20            THE COURT:  I don't mind doing that.  My
 
        21       only concern would be that requires you to
 
        22       designate the depositions far enough ahead of
 
        23       time so the master can listen to it, issue a
 
        24       report, give time for objections, and then give
 
        25       me time to do whatever I need to do after the
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         1       objections.
 
         2            MR. SCAROLA:  I understand.  And, again, I
 
         3       haven't thought about the logistics of that, but
 
         4       it's a suggestion that I think both sides needs
 
         5       to consider.  That may help to expedite things
 
         6       ultimately.
 
         7            THE COURT:  The only thing I'm wondering,
 
         8       and you all can tell me, my personal experience
 
         9       is that nothing much happens right before or
 
        10       after Christmas.  And I'm looking, December 24th
 
        11       is a Friday, whether we want to try to set aside
 
        12       that Monday, Tuesday, Wednesday, Thursday, so now
 
        13       we know we have that time.  It's sitting there
 
        14       and if we can use it. . .
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        15            MR. SCAROLA:  That works for us, Your Honor.
 
        16            THE COURT:  We can do all the motions in
 
        17       limine and any other objections I'm going to have
 
        18       to rule on we have it ready then.
 
        19            MR. BEMIS:  Your Honor, if you do that, I'm
 
        20       going to be stuck here for Christmas.
 
        21            THE COURT:  You can't get out the 23rd?
 
        22       You're going the wrong way.  Where are you
 
        23       going?
 
        24            MR. BEMIS:  I'm going back to the west
 
        25       coast.   You said the 24th --
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         1            MR. SCAROLA:  That'll be the 20th, the 21st
 
         2       and the 22nd.
 
         3            THE COURT:  Just those three days.
 
         4            MR. BEMIS:  Monday, Tuesday and Wednesday is
 
         5       fine.
 
         6            THE COURT:  Monday, Tuesday, Wednesday.
 
         7       That would take us only to the 22nd, those three
 
         8       days.
 
         9            MR. SOLOVY:  I can think of worse places to
 
        10       be stuck than Palm Beach, Your Honor.
 
        11            THE COURT:  Most people are coming down
 
        12       here.
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        13            MR. BEMIS:  Thank you, Your Honor.
 
        14            THE COURT:  Okay.
 
        15            MR. SOLOVY:  That's a great time to get this
 
        16       stuff done.
 
        17            THE COURT:  That way we have it done going
 
        18       into the New Year, motions in limine and
 
        19       objections to -- in your proposed timetable, you
 
        20       give time frames for you all to do designations
 
        21       of deposition testimony, objections and --
 
        22            MR. BEMIS:  Yes.  And then we'd have to
 
        23       present that as a package.  We need to work out
 
        24       the logistics of that.   Mr. Scarola and I have
 
        25       been through it, I'm sure, and can figure out a
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         1       way to do it.   It isn't easy and it won't be
 
         2       easy for you no matter how we do it.
 
         3            THE COURT:  That's fine.
 
         4            I know Defendant had a concern about at some
 
         5       point reaching a determination on what
 
         6       substantive law applies.  Are we thinking we
 
         7       would do this by summary judgement or by what
 
         8       mechanism?
 
         9            MR. BEMIS:  My suggestion to that, and it's
 
        10       in our schedule, that we brief that issue
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        11       separately.
 
        12            THE COURT:  Tell me procedurally how we're
 
        13       doing it.
 
        14            MR. BEMIS:  It's called a motion.  We file
 
        15       an undifferentiated motion for choice of law
 
        16       based on the claims.   There are four claims in
 
        17       the case.   And those four claims state the
 
        18       substantive law -- will determine the substantive
 
        19       law that apply.
 
        20            THE COURT:  I hate to do this -- and it's
 
        21       just the way I think.  I apologize -- what kind
 
        22       of motion is this?   Is it declaratory
 
        23       judgement?  Is it summary?  What are we calling
 
        24       it?
 
        25            MR. BEMIS:  It's just a motion, Your Honor.
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         1       Just under Florida Rules you can have an
 
         2       undifferentiated motion for anything that
 
         3       requires an order in the case.  And Your Honor
 
         4       has to decide the issue at some point.  We can't
 
         5       do jury instructions.
 
         6            THE COURT:  I agree we need to decide it.
 
         7       Is this something that would require evidence be
 
         8       considered?
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         9            MR. BEMIS:  You can take evidence on it.
 
        10       In fact, we cited some cases in the motion to
 
        11       dismiss.  I didn't argue that, but I read the
 
        12       briefs.  And it is possible, and not only is it
 
        13       possible, but it should be done that way for your
 
        14       benefit, as well as the parties.  Because when we
 
        15       get to the point of summary judgement, the jury
 
        16       instructions, we need to know this issue.   And
 
        17       we've put a date in our order to brief the issue.
 
        18            THE COURT:  Does Plaintiff agree that this
 
        19       should be done by a motion?
 
        20            MR. SCAROLA:  No, Your Honor.  As a matter
 
        21       of fact, you may recall that this same suggestion
 
        22       has been made repeatedly by the Defense in
 
        23       earlier hearings and Your Honor's reaction was
 
        24       exactly the same as the reaction you're now
 
        25       having.
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         1            The choice of law issue needs to be
 
         2       determined in a factual context.   And you
 
         3       expressly stated that it seems to you that the
 
         4       correct procedural presentation of that issue was
 
         5       by way of motion for summary judgement.
 
         6            THE COURT:  Let me ask you this:  Do we
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         7       agree that this is a decision that needs to be --
 
         8       we certainly don't want to be making it in the
 
         9       middle of trial.
 
        10            MR. SCAROLA:  We absolutely agree that it
 
        11       needs to be made in advance of trial.  And I
 
        12       agree with the suggestion that Your Honor has
 
        13       made repeatedly in the past, the way to address
 
        14       it is by way of summary judgement.
 
        15            THE COURT:  Well, why can't I do this:  What
 
        16       if there's disputed issues of fact on a summary
 
        17       judgement so we can't reach it on summary
 
        18       judgement.  Then what happens?
 
        19            MR. SCAROLA:  Well, in the presentation of
 
        20       the summary judgment motion we still need to make
 
        21       a determination, based upon the facts presented
 
        22       to the court, as to the standard that is going to
 
        23       be applied.  So the facts can be presented to the
 
        24       court in the context of a summary judgement
 
        25       motion and you'll then be able to determine which
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         1       law applies.  Even if you ultimately determine,
 
         2       that because there are disputed issues of fact,
 
         3       under the law that applies, no summary judgement
 
         4       can be granted.   But I really think that Your
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         5       Honor needs to have a factual context in which to
 
         6       make that determination.   It cannot be done in
 
         7       the abstract.
 
         8            MR. BEMIS:  Your Honor, the issue of the
 
         9       substantive law that is applicable to the case
 
        10       does not turn on contested issues of who said
 
        11       what to whom.   They turn on the gravity of the
 
        12       claims in the sense of the restatement.   Those
 
        13       issues can be resolved, you may take evidence on
 
        14       those issues, and you're not going to decide any
 
        15       liability or damages.
 
        16            THE COURT:  I understand that.
 
        17            MR. BEMIS:  And that should be determined
 
        18       before we go into the process of briefing summary
 
        19       judgment, because it will complicate the matter
 
        20       immeasurably for us to try to prepare for this
 
        21       case for trial with 80 some depositions if we
 
        22       don't know what the controlling law is.
 
        23            When Your Honor first considered this -- and
 
        24       I've read the transcript.  I understand you had
 
        25       some difficulties with it.  I think the reason
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         1       for it was -- and I'm not putting my words into
 
         2       your head, but as I read it, it was the
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         3       combination of the venue issue and trying to deal
 
         4       with what you do with that and the facts related
 
         5       to that and how that would interplay with the
 
         6       summary judgement, as well as a feeling that
 
         7       perhaps you need to have the summary judgement of
 
         8       who said what to whom framed when you were
 
         9       deciding choice of law.  And I think
 
        10       fundamentally that's not right.   And this one
 
        11       I've heard -- and you'll tell me if you disagree
 
        12       -- I think the process should be, look at the
 
        13       gravity of the claims.  Those gravity issues are
 
        14       not dispositive of summary judgement.  And we can
 
        15       decide.  Who said what to whom will be on summary
 
        16       judgement.  What law applies to who said what to
 
        17       whom and when they did it, those are summary
 
        18       judgement issues.  The rest is a substantive
 
        19       legal issue that you need to decide as a
 
        20       precursor for deciding summary judgement, if
 
        21       those motions are filed.  And that should be
 
        22       decided as promptly as possible, given your
 
        23       schedule.
 
        24            THE COURT:  Tell you what, neither one of
 
        25       you is going to convince me today that one
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         1       approach is correct or incorrect.  But I'm just
 
         2       telling you, I still have the same concerns I've
 
         3       had all along, which is something to suggest we
 
         4       do an evidentiary hearing on this kind of point.
 
         5            MR. BEMIS:  I don't think it's an
 
         6       evidentiary hearing.  I think gravity of claims
 
         7       is like personal jurisdiction, for the most
 
         8       part.  You know, those are not dispositive to the
 
         9       case.  It's, where did it happen.
 
        10            THE COURT:  That's still evidentiary.
 
        11            MR. BEMIS:  This is a case about who said
 
        12       what to whom.   We need to know what law applies
 
        13       to those representations.
 
        14            THE COURT:  Nobody's suggesting it's not an
 
        15       important issue.  All we're suggesting is, how do
 
        16       we want to do this.
 
        17            MR. BEMIS:  My suggestion is, Your Honor,
 
        18       let's brief the issue.  We're the ones doing the
 
        19       work, other than you reading the brief.  If you
 
        20       conclude, I can't decide it, I think it's
 
        21       improper without an evidentiary hearing or I'm
 
        22       not going to have an evidentiary hearing, so be
 
        23       it.  Then we'll proceed to the next step.  But we
 
        24       ought to be given an opportunity to put the issue
 
        25       --
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         1            THE COURT:  So what you are suggesting --
 
         2            MR. SCAROLA:  Is an advisory opinion from
 
         3       the Court.
 
         4            MR. BEMIS:  No.
 
         5            THE COURT:  Well, I'm still trying to figure
 
         6       out how we want to do this.  I understand the
 
         7       point you're making, but I also -- let me ask you
 
         8       this:  Are you all in agreement on the timetable
 
         9       when this needs to be determined?
 
        10            MR. SCAROLA:  It is our belief that it only
 
        11       needs to be determined in the context of whatever
 
        12       summary judgment motions are filed.   If the
 
        13       choice of law issue is not dispositive of a
 
        14       claim, then how could it affect the presentation
 
        15       of evidence at trial?
 
        16            THE COURT:  No.  I understand that you all
 
        17       don't want to be briefing the substantive motion
 
        18       for summary judgement and have to brief it under
 
        19       both law because I haven't made a decision on
 
        20       which one's going to apply.
 
        21            MR. SCAROLA:  On the contrary, I believe
 
        22       that's exactly what we should be doing.  I think
 
        23       that we should be briefing the summary judgment
 
        24       motions in the context of conflicting laws
 
        25       because the decision doesn't need to be made,
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         1       except as the laws in fact conflict with regard
 
         2       to a particular set of facts.   If there's no
 
         3       difference in the law under Set of Facts A and
 
         4       Set of Facts B, then Your Honor doesn't need to
 
         5       determine which law applies.
 
         6            THE COURT:  Yes.  But on the other hand,
 
         7       then I'm going through the mental exercise of
 
         8       looking at two different state's laws and
 
         9       deciding whether they're the same or not; and
 
        10       then if they're different, having to go the step
 
        11       to decide -- and I'm doing that on every point of
 
        12       law I'm having to consider, while making the
 
        13       fundamental decision of are we going to apply New
 
        14       York or Florida substantive law.  Then we're only
 
        15       looking at one law from then on.
 
        16            MR. SCAROLA:  Except that the authorities
 
        17       suggest that this needs to be an issue-by-issue
 
        18       determination.
 
        19            MR. BEMIS:  It is an issue-by-issue by
 
        20       claim.  There are four claims in the case.
 
        21       Whether they're our claims or their claims or our
 
        22       claims against Arthur Anderson, there are four
 
        23       claims.   They're all "who said what to who"
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        24       claims.  You need to decide the gravity of the
 
        25       law that applies to those claims before we get
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         1       into trying to briefing whether the "who said
 
         2       what to who" gives rise to a liability.
 
         3            THE COURT:  I understand what you're saying
 
         4       and I will tend to agree, although I'm still hung
 
         5       up on procedurally how we're going to get to
 
         6       where we need to go.
 
         7            MR. BEMIS:  Just brief it and make a
 
         8       decision whether we're right or wrong and one way
 
         9       or the other we live with it and we go on with
 
        10       the case.
 
        11            MR. SCAROLA:  Respectfully, Your Honor, if
 
        12       we're briefing something, don't we have to brief
 
        13       it in the context of some kind of motion?  And if
 
        14       it's not a summary judgment motion, what is it?
 
        15            MR. BEMIS:  There is no rule in Florida that
 
        16       motions have to be summary judgement or anything
 
        17       else.  Any request for an order is a motion.
 
        18            THE COURT:  I would agree that there are
 
        19       certain requests to the court that simply aren't
 
        20       appropriate.  And if I could only have labels on
 
        21       the motions that are appropriate, we know they're
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        22       appropriate, and there's procedures in place for
 
        23       considering them.
 
        24            MR. BEMIS:  Well, that's true, because they
 
        25       have a certain set we review all of the time.
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         1       But every case has peculiar issues and we don't
 
         2       have choice of law in most cases so we have to
 
         3       have an order telling us.  How do you do that?
 
         4       You do it by motion.   And any request in Florida
 
         5       for an order by the court is done by motion.
 
         6       Some we have labels for and we have specific
 
         7       standards for.  The case law on choice of law,
 
         8       there's a law for that, isn't in the rules, it's
 
         9       in the cases.  And there are cases talking about
 
        10       what you consider to determine choice of law,
 
        11       which, again, is not a question of who said what
 
        12       to who, but where's the gravity of the law and
 
        13       how we apply it.
 
        14            THE COURT:  Here's what I think we need to
 
        15       do:  I think we need to set a deadline for you
 
        16       all to file whatever motions you're going to be
 
        17       filing seeking for determination on choice of
 
        18       law.  And if we decide it should be done on
 
        19       summary judgement, you're doing your summary
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        20       judgement.  If somehow I can do a hearing that's
 
        21       not a summary judgment, you file an appropriate
 
        22       motion.  If you think it's evidentiary, you put
 
        23       that in a motion.
 
        24            MR. BEMIS:  We have a date for that in our
 
        25       proposed order.  It's June 21st.  But we're going
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         1       to have to move it in light of your change of the
 
         2       date.  But we do have a date for that, which
 
         3       would allow us to get the issue teed up.
 
         4            THE COURT:  I think what we need to do now
 
         5       then is to set aside the hearing time for hearing
 
         6       these motions so we know where we're going.
 
         7            MR. BEMIS:  We had set the week of June 21st
 
         8       for the hearing.  We had a little bit earlier
 
         9       date for this, but we can --
 
        10            MR. SCAROLA:  The order anticipates, Your
 
        11       Honor, that there will be a deadline for filing
 
        12       motions and then a period of time shortly
 
        13       following that when those motions --
 
        14            THE COURT:  What I'm suggesting, though, is
 
        15       this is a motion that needs to be sped up.   This
 
        16       will not be sort of a generic motion for summary
 
        17       judgement.
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        18            MR. BEMIS:  No.  What we had contemplated in
 
        19       our order -- and again, we may have to advance
 
        20       this in light of the trial date -- but we had
 
        21       suggested May 28th as the briefing date,
 
        22       responses on June 18th, and a hearing on the week
 
        23       of June 21st.  We're perfectly willing to live
 
        24       with that schedule, or we can advance it if we
 
        25       have to.  We're far enough in advance of the
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         1       trial preparation and summary judgement to get
 
         2       that done.
 
         3            So the week of June 21st was our hearing.
 
         4       We were going to suggest that week.  We didn't
 
         5       know what your calendar held.
 
         6            THE COURT:  Frankly, I'm busy on that day.
 
         7            MR. SCAROLA:  We were hoping it was August.
 
         8            THE COURT:  And it's sort of hard because
 
         9       right now we don't know how long it would take.
 
        10            MR. BEMIS:  I would suggest that we're
 
        11       talking probably an hour, an hour hearing, 30
 
        12       minutes.  I mean, if the United States Supreme
 
        13       Court can -- Bush versus Gore was argued 20
 
        14       minutes per side.
 
        15            THE COURT:  Sure.  But I assume that we're
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        16       assuming then that we're not taking any
 
        17       evidence.
 
        18            MR. BEMIS:  If we do, we'd have to come
 
        19       back.  We're far enough in advance we can tell
 
        20       you, Your Honor, the next time we meet with you
 
        21       we're suggesting, I think, at your suggestion, a
 
        22       monthly conference.  This is an issue we could
 
        23       address --
 
        24            THE COURT:  If you're suggesting we not
 
        25       carve out the time now, that's fine.
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         1            MR. BEMIS:  Give us a date during the week
 
         2       of June 21st.  We'll live with that and work
 
         3       against it.
 
         4            THE COURT:  The week of June 21st we
 
         5       actually have a judges conference.  I'm looking
 
         6       at Monday, June 28th, nine-thirty.
 
         7            MR. BEMIS:  That's fine.   I'm not that busy
 
         8       yet.
 
         9            MR. SCAROLA:  Obviously, Your Honor, we need
 
        10       to see what the motion is in order to make a
 
        11       determination as to whether it is an appropriate
 
        12       way in which to present these issues to the
 
        13       Court.  And we can't judge that until we see the
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        14       motion.
 
        15            MR. BEMIS:  We do have a provision for reply
 
        16       in responses to the motion.
 
        17            THE COURT:  That is all motions seeking a
 
        18       determination of choice of law.
 
        19            MR. BEMIS:  And we'll have those on file by
 
        20       -- I think the 18th would be a completion date,
 
        21       which would give Your Honor 10 days in advance.
 
        22       You'd have all the materials, which I would hope
 
        23       would be adequate for consideration.
 
        24            THE COURT:  Okay.
 
        25            MR. SCAROLA:  Your Honor, just so that I'm
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         1       sure I understand what you have just said.   If
 
         2       it is the Plaintiff's position that choice of law
 
         3       issues need to be resolved in the context of
 
         4       summary judgment motions --
 
         5            THE COURT:  What I'm saying is, no, that
 
         6       we're not going to be doing -- to the extent --
 
         7       if at some point you're going to be seeking a
 
         8       determination from me prior to trial of the
 
         9       appropriate substantive law to apply, those
 
        10       motions are going to be heard that day.
 
        11            MR. SCAROLA:  Well, our position is that

16div-004689



 
        12       Florida Law applies.
 
        13            THE COURT:  Then you wouldn't be seeking any
 
        14       other determination other than Florida Law.
 
        15            MR. SCAROLA:  But what I'm trying to
 
        16       determine is, if it is our position that Florida
 
        17       Law applies and consequently we are not filing a
 
        18       choice of law motion, but rather only planning on
 
        19       presenting our summary judgment motions pursuant
 
        20       to Florida Law, is there any --
 
        21            THE COURT:  Assuming you won't be arguing in
 
        22       those same motions that Florida Law is the law
 
        23       that gets applied.
 
        24            MR. SCAROLA:  Well, clearly whenever we file
 
        25       a summary judgement motion we're arguing that
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         1       Florida Law applies.
 
         2            MR. BEMIS:  Your Honor --
 
         3            THE COURT:  You're arguing Florida Law
 
         4       applies, but there is not -- please understand,
 
         5       that what I don't want is motions for summary
 
         6       judgement filed by the Plaintiff in October which
 
         7       both argue Florida Law and argue that Florida Law
 
         8       is the applicable law.  The point of this is to
 
         9       determine, for the purposes of this case, the
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        10       substantive law that will apply.  And after this,
 
        11       we won't be arguing which substantive law applies
 
        12       for various claims because we will already, my
 
        13       hope is, have determined that.
 
        14                 MR. SCAROLA:  And so that the Court
 
        15       understands what our position is, it is our
 
        16       position that the choice of law determination
 
        17       cannot be made in the abstract, but only in the
 
        18       context of specific issues presented in either a
 
        19       summary judgment motion or some other motion that
 
        20       is fact specific.
 
        21            THE COURT:  But we already have your claims,
 
        22       correct?
 
        23            MR. SCAROLA:  You do have our claims,
 
        24       absolutely.  Yes, they're stated in our
 
        25       complaint.
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         1            THE COURT:  Right.  And so presumably
 
         2       they're going to be determined by substantive law
 
         3       of New York or Florida.
 
         4            MR. SCAROLA:  We presume they're going to be
 
         5       determined by Florida Law.
 
         6            MR. BEMIS:  And we presume New York, and
 
         7       that's what we're going to thrash out.  Who said
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         8       what to who will be determined in summary
 
         9       judgement, but the gravity of law will be
 
        10       determined by you as a matter of law, which is
 
        11       your responsibility --
 
        12            THE COURT:  But please understand, so you
 
        13       know what I'm trying to say, if we get into
 
        14       October and you file something seeking summary
 
        15       judgment on Florida Law, you can argue Florida
 
        16       Law to me, but you won't be able to argue the
 
        17       applicability of the Florida Law.
 
        18            MR. SCAROLA:  Because you will have already
 
        19       made that determination --
 
        20            THE COURT:  Because that's the point -- on
 
        21       this point, I agree with Defendant.  This is a
 
        22       threshold issue we need to reach, both for the
 
        23       economy of your client and for the economy of the
 
        24       court.  It's simply not an efficient way to run a
 
        25       case, not to know which substantive law applies.
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         1            MR. SCAROLA:  I think I understand what the
 
         2       Court's intention is.  I'm just having a little
 
         3       bit of difficulty understanding, as a practical
 
         4       matter, how that motion is going to be -- the
 
         5       procedural manner in which that motion is going
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         6       to be presented to the Court, other than by way
 
         7       of summary judgment.
 
         8            THE COURT:  Obviously I share that concern
 
         9       and I'm sure we're going to get educated.
 
        10            MR. BEMIS:  Thank you, Your Honor.
 
        11            MR. SCAROLA:  Okay.
 
        12            MR. BEMIS:  Are there any other critical
 
        13       dates of the pretrial schedule that Your Honor
 
        14       would like to address?
 
        15            THE COURT:  Hold on.  I just want to finish
 
        16       my notes.
 
        17            And we agree this is a 15-day trial?
 
        18            MR. BEMIS:  Fifteen trial days, Your Honor,
 
        19       yes.
 
        20            THE COURT:  Is that including jury
 
        21       selection?
 
        22            MR. BEMIS:  Yes.  I mean, that's our best
 
        23       guess.  I mean, at this point it's tough to tell,
 
        24       but that's our best guess.  And apparently Mr.
 
        25       Scarola agrees that 15 days appears to be what
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         1       we're going to need.
 
         2            MR. SCAROLA:  I believe so, Your Honor.
 
         3            Your Honor, I'm sorry to go back one more
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         4       time, but I do want to be certain that I
 
         5       understand.
 
         6            If it is our position that Florida Law does
 
         7       apply in this case, is it necessary for us to be
 
         8       filing something affirmatively?
 
         9            THE COURT:  Only if -- please understand --
 
        10       I can't think of how to say it more clearly.  Let
 
        11       me think if I can -- that you would be precluded
 
        12       then from arguing later on in your motions for
 
        13       summary judgement the applicability of Florida
 
        14       Law; this would simply be an assumption that it
 
        15       did apply.  But if there were disputed issues
 
        16       about whether it did, we wouldn't be arguing it
 
        17       then.
 
        18            MR. SCAROLA:  I only need to understand
 
        19       where the burden lies.   If nobody does anything
 
        20       between now and the time of filing of motions for
 
        21       summary judgement, I would assume that the law
 
        22       that would have to be applied, based upon what
 
        23       Your Honor just said, is the Law of Florida.
 
        24            THE COURT:  No.  I would not have a law to
 
        25       apply.  And if you go back, that meant that you
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         1       didn't follow the order following the case
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         2       management conference.
 
         3            MR. BEMIS:  Your Honor, we're going to file
 
         4       a motion that it's New York Law.
 
         5            THE COURT:  Right, and that becomes moot,
 
         6       because you're going to force the issue.
 
         7            MR. SCAROLA:  If there's a clear
 
         8       understanding that they're forcing the issue,
 
         9       then that's fine.  I know that they're going to
 
        10       file a motion to which we're going to respond.
 
        11            But it seems to me, that in the absence of
 
        12       their assuming the burden of demonstrating that
 
        13       New York Law applies, the law that ordinarily
 
        14       applies to Florida cases is Florida Law.   So I
 
        15       just need to make sure that we're counting on
 
        16       them filing a motion.  And if they don't file a
 
        17       motion --
 
        18            MR. BEMIS:  We will.  And it will say that
 
        19       New York Law applies and they will respond that
 
        20       Florida Law applies and Your Honor will make a
 
        21       judicial ruling and we'll follow up.
 
        22            MR. SCAROLA:  That's fine.  The record is
 
        23       clear as to how that's going to happen then.
 
        24            THE COURT:  All right.   It strikes me, we
 
        25       need to stop abusing 8:45's and carve up some
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         1       reasonable hearing time.
 
         2            MR. BEMIS:  We have, Your Honor, what I call
 
         3       a modest proposal to reduce frequent flyer miles
 
         4       from our standpoint, and that is, that we take
 
         5       you up on your suggestion of setting aside an
 
         6       hour or if you believe more -- I don't know the
 
         7       appropriate frequency, whether it should be once
 
         8       a month or whether every three weeks, depends on
 
         9       your calendar and what's pending, and then have
 
        10       everything scheduled at one time.   I would
 
        11       suggest a seven-and-two rule, where seven days in
 
        12       advance all motions are filed, two days before
 
        13       that responses are filed and Mr. Scarola and I
 
        14       can take alternating responsibility for providing
 
        15       Your Honor with the materials several days in
 
        16       advance.  Then we just go through them seriatim.
 
        17            THE COURT:  It strikes me that every three
 
        18       weeks may be about right.  I'm afraid every month
 
        19       may not be often enough.
 
        20            MR. BEMIS:  Three weeks is fine with us.
 
        21            MR. SCAROLA:  May I have just one moment?
 
        22            THE COURT:  Sure.
 
        23            MR. SCAROLA:  Is it Your Honor's intent that
 
        24       there will be no uniform motion calendars during
 
        25       --
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         1            THE COURT:  Well, that's something we can
 
         2       talk about.   We've had a number of hearings on
 
         3       the uniform motion calendar that probably
 
         4       shouldn't have been set there.   In all honesty,
 
         5       you guys are sophisticated enough attorneys, I
 
         6       would be shocked if you had a motion that clearly
 
         7       was probably not a UMC.  It strikes me, you guys
 
         8       will work it out.  On the other hand, if there is
 
         9       one, I certainly don't mind hearing it.
 
        10            MR. SCAROLA:  I only asked that question
 
        11       because it'll make a difference in terms of what
 
        12       we think appropriate frequency to be.
 
        13            THE COURT:  Sure.  We're talking about
 
        14       frequency and length of the hearing, whether we
 
        15       think it should be an hour, an hour and a half or
 
        16       two hours, and that depends on how frequently
 
        17       we're going to do it.
 
        18            MR. BEMIS:  Your Honor, my proposal is three
 
        19       weeks, two hours.  We'll know in advance.  I love
 
        20       your suggestion, so that's fine with us.
 
        21            THE COURT:  Why don't we just cross out all
 
        22       our time for this case.
 
        23            MR. BEMIS:  Actually, Your Honor, your
 
        24       suggestion yesterday is really, in my experience
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        25       here, it is really the most expeditious way, and
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         1       the state courts, big cases, just carve it out --
 
         2            THE COURT:  I agree with that.  Two hours
 
         3       every three weeks is fairly aggressive, but if
 
         4       that's what it needs.  I don't want to put all
 
         5       the things in place to have a specially set trial
 
         6       and discover that we didn't have to, a sufficient
 
         7       hearing would have been fine.
 
         8            MR. SCAROLA:  Our past experience, our track
 
         9       record thus far is, that we would not consume two
 
        10       hours of Your Honor's time every three weeks.  I
 
        11       would also anticipate, however, that as discovery
 
        12       heats up in this case, that we might consume that
 
        13       much time.  My suggestion would be that we might
 
        14       want to start out at an hour and then increase
 
        15       the time as we get farther on down the road,
 
        16       because we'll probably need additional time
 
        17       later.
 
        18            MR. BEMIS:  That's fine with me, Your Honor.
 
        19            MR. SCAROLA:  And we can let you know at one
 
        20       of those one-hour hearings the point in time in
 
        21       which we anticipate we're going to now need two
 
        22       hours.
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        23            THE COURT:  Frankly, by that time it's too
 
        24       late to give you the two hours.  I'm going to set
 
        25       the time up right now.
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         1            MR. SCAROLA:  Well then that's great.  Then
 
         2       we'll take the two hours now.
 
         3            THE COURT:  So first of all, we want mid
 
         4       March.  Is that what we're talking about first?
 
         5            MR. SCAROLA:  That's fine.
 
         6            THE COURT:  I can give you an hour at
 
         7       three-thirty on March 19th.   I don't have
 
         8       anything in the morning.  Do you want that one?
 
         9            MR. BEMIS:  Three-thirty is fine with us.
 
        10            MR. SCAROLA:  That's fine.
 
        11            THE COURT:  3/19/04, three-thirty, one
 
        12       hour.
 
        13            The next one is going to be early April.   I
 
        14       can do four o'clock on April 16th.
 
        15            MR. BEMIS:  April 16th, 4 p.m.
 
        16            THE COURT:  Then we got May.
 
        17            We could do it May 7th.  Would you prefer
 
        18       morning or afternoon, if given a choice?
 
        19            MR. BEMIS:  Frankly, we'd prefer the
 
        20       mornings, so we can come in the night before.
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        21            THE COURT:  I could do eight o'clock on May
 
        22       7th?
 
        23            MR. BEMIS:  Fine.
 
        24            THE COURT:  All right.  And after that we'll
 
        25       start the two-hour ones.   So we're looking the
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         1       beginning of June.   That's May 28th.  We prefer
 
         2       8 a.m. again?
 
         3            MR. BEMIS:  That's fine, Your Honor.  What
 
         4       day of the week is May 28th?
 
         5            THE COURT:  These are all Fridays, because
 
         6       those are all the special set.
 
         7            MR. BEMIS:  May 28th, is that the Friday
 
         8       before Memorial Day?
 
         9            THE COURT:  It is the Friday before Memorial
 
        10       Day.
 
        11            MR. BEMIS:  Either come up or go back from
 
        12       the 28th, because Memorial Day is very difficult
 
        13       to get in and out.
 
        14            THE COURT:  June 4th, 8 a.m., still two
 
        15       hours.
 
        16            MR. BEMIS:  Fine.
 
        17            THE COURT:  You probably don't want July
 
        18       2nd?
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        19            MR. BEMIS:  July 2nd is okay.  That will be
 
        20       okay with us.
 
        21            THE COURT:  You sure?
 
        22            MR. BEMIS:  Yes.
 
        23            THE COURT:  That's a little more than --
 
        24       that's four weeks instead of three.
 
        25            MR. BEMIS:  I think by summer we're going to
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         1       be so deep in depositions that --
 
         2            THE COURT:  8 a.m., two hours.
 
         3            Late July.   July 23rd?
 
         4            MR. BEMIS:  Fine.
 
         5            THE COURT:  That would be 9 a.m.
 
         6            We're in mid August.
 
         7            MR. IANNO:  Your Honor, July 23rd was 9
 
         8       a.m.?
 
         9            THE COURT:  Yes.
 
        10            Do you want August 13th or August 20th?
 
        11            MR. SCAROLA:  13th, please.
 
        12            MR. BEMIS:  13th is fine.
 
        13            THE COURT:  August 13th, '04, 8 a.m.
 
        14            Early September.  September 3rd.  That would
 
        15       be one-thirty for two hours.
 
        16            MR. BEMIS:  Where is that in relation to
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        17       Labor Day?
 
        18            THE COURT:  You want to avoid that?
 
        19            MR. BEMIS:  It's so hard to travel on those
 
        20       holidays.
 
        21            THE COURT:  I know.  I generally go away for
 
        22       a long weekend right after that.
 
        23            MR. SCAROLA:  Last week in August.
 
        24            THE COURT:  We already have August 13th.
 
        25            MR. BEMIS:  If we could just move it to
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         1       another week in September if you have it, because
 
         2       that's a vacation period for a lot of people and
 
         3       a holiday weekend.
 
         4            THE COURT:  But then we're up to September
 
         5        --
 
         6            MR. SCAROLA:  10th.
 
         7            THE COURT:  No.  That's the weekend I
 
         8       usually go away.   September 17th or go back in
 
         9       late August.
 
        10            MR. BEMIS:  The 17th is fine with us.
 
        11            THE COURT:  Isn't the 16th Rosh Hashanah.
 
        12            MR. SOLOVY:  Yes it is, and the 17th.  So
 
        13       why don't we go the end of August, Your Honor.
 
        14            THE COURT:  That's fine.  We can go back to
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        15       August 27th.
 
        16            MR. BEMIS:  That's fine.
 
        17            THE COURT:  And that we can do 8 a.m.
 
        18       again.
 
        19            And then we're in late September.
 
        20       September 25 -- oh, Yom Kipper.
 
        21            MR. SOLOVY:  And that's a Saturday anyway,
 
        22       Your Honor.
 
        23            THE COURT:  Oh, that's right.  Could you do
 
        24       the 24th?  You can't do it first thing in the
 
        25       morning?
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         1            MR. SOLOVY:  No, that will be too hard for
 
         2       me.  The only way, if we could intrude upon your
 
         3       Thursday the 23rd, that would work.  Anything
 
         4       earlier that week.
 
         5            THE COURT:  I could do it the afternoon of
 
         6       the 23rd.  I couldn't do it the morning.
 
         7            MR. BEMIS:  That's fine.
 
         8            MR. SOLOVY:  That would work.
 
         9            THE COURT:  3 p.m.
 
        10            October 15th.
 
        11            MR. BEMIS:  That's fine.
 
        12            THE COURT:  8 a.m.
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        13            November 5th, 8 a.m.
 
        14            And then I think our last one would be early
 
        15       December.  December 3rd.
 
        16            MR. BEMIS:  That's fine.
 
        17            MR. SOLOVY:  Fine.
 
        18            THE COURT:  8 a.m.   Okay.  We'll get all
 
        19       those done.
 
        20            MR. SCAROLA:  Thank you.
 
        21            Your Honor, we do have by agreement one
 
        22       discovery dispute set on the uniform motion
 
        23       calendar for next Thursday I believe, which we
 
        24       would want to be able to --
 
        25            THE COURT:  We'll do it then.
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         1            MR. BEMIS:  I think there are actually two
 
         2       set, one on each side.
 
         3            Our suggestion is, let's move them over to
 
         4       the first conference.
 
         5            MR. SCAROLA:  We do not want to delay ours.
 
         6            THE COURT:  Let me see next week's
 
         7       calendar.
 
         8            Tell you what, I think I could do it
 
         9       nine-thirty on Thursday.  Do you want to do that,
 
        10       and then I could give you more time?

16div-004704



 
        11            MR. SCAROLA:  I am in trial in front of
 
        12       Judge Miller and we generally begin at
 
        13       nine-thirty.
 
        14            MR. BEMIS:  Could I have one second, Your
 
        15       Honor?
 
        16            THE COURT:  Sure.
 
        17            I don't mind if you come and we try to do
 
        18       them.  I really haven't looked at them so I don't
 
        19       know what they are.
 
        20            MR. BEMIS:  First of all, I can't come next
 
        21       week, but I can come on the 19th on this one.
 
        22       It's my anniversary and I'm going to be on
 
        23       vacation.
 
        24            THE COURT:  March 19th?
 
        25            MR. BEMIS:  I can't be here, but I'm going
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         1       to have somebody here.  We'll have it covered by
 
         2       one of the firms.  That's an impossible -- it's
 
         3       my 35th wedding anniversary.
 
         4            THE COURT:  I understand.  That's fine.
 
         5            MR. BEMIS:  With regard to Mr. Scarola's
 
         6       motion, I have been looking at this -- I haven't
 
         7       had as much time in the case unfortunately -- I
 
         8       am going to make a concerted effort to see if I
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         9       can resolve that motion.
 
        10            THE COURT:  The one that's set next
 
        11       Thursday?
 
        12            MR. BEMIS:  The one he wants to hear on the
 
        13       19th.
 
        14            THE COURT:  When you said the 19th, you
 
        15       confused me.
 
        16            MR. BEMIS:  I misspoke.  The 26th.
 
        17            I thought I could clearly have it resolved
 
        18       by then.  I'm almost certain I cannot resolve it
 
        19       by next Thursday with the client to deal with
 
        20       what he wants and to see what we can do.   That
 
        21       is why I would like to see it moved.  I represent
 
        22       to the Court we already started the process of
 
        23       trying to get through the issues clearly with the
 
        24       client to see if we can get it resolved in a
 
        25       fashion that's acceptable or better than what we
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066

 
 
                                                             51
 
         1       are currently doing with them so you don't have
 
         2       to intervene.
 
         3            THE COURT:  So are you telling me you don't
 
         4       think you can resolve it with the client by next
 
         5       Thursday --
 
         6            MR. BEMIS:  Yes, I cannot.
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         7            THE COURT:  -- but we recognize Mr. Scarola
 
         8       doesn't want to wait until March 19th to have it
 
         9       heard.
 
        10            MR. BEMIS:  Even if you give us just a
 
        11       couple more -- rather than one week, give us two
 
        12       weeks, even if it has to be on the uniform
 
        13       calendar.
 
        14            THE COURT:  I could do it Wednesday, March
 
        15       3rd at eight-thirty.
 
        16            MR. BEMIS:  That would be much better for
 
        17       us.  We might resolve it by then.
 
        18            MR. SCAROLA:  That's fine, Your Honor.
 
        19       We're willing to make that concession.  This is
 
        20       an outstanding discovery --
 
        21            THE COURT:  Was this noticed for next
 
        22       Thursday?
 
        23            MR. SCAROLA:  Actually, it was noticed for
 
        24       earlier.   They requested that we push it back.
 
        25       We've pushed it back.  And we will agree to push
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         1       it back again, but this is a discovery matter
 
         2       that has been pending for a long time.
 
         3            THE COURT:  So it's already noticed for
 
         4       Thursday?
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         5            MR. SCAROLA:  Yes.
 
         6            THE COURT:  Resetting the hearing -- and
 
         7       Thursday is, what, the 26th -- 2/26/04 at eight
 
         8       forty-five to 3/3/04 at eight-thirty.
 
         9            MR. SCAROLA:  Is Your Honor planning on
 
        10       sending out a notice with respect to that
 
        11       hearing?
 
        12            THE COURT:  Yes.  We'll just include it in
 
        13       this.
 
        14            MR. CLARE:  Your Honor, clarification:
 
        15       There are two motions that are pending.  There is
 
        16       one filed by the Plaintiff and one filed by the
 
        17       Defendant.
 
        18            THE COURT:  That's why I wanted to make sure
 
        19       there was a notice of hearing, so my order
 
        20       wouldn't be referencing something else.
 
        21            MR. SCAROLA:  That works.  Thank you, Your
 
        22       Honor.
 
        23            Your Honor, one additional matter that I
 
        24       think we need to address in light of the comments
 
        25       about an amendment of the pleadings to add a
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         1       party.   Obviously, if that were to occur, then
 
         2       this matter would not be at issue at that time.
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         3       And certainly if such an amendment is going to
 
         4       take place or if there's going to be an attempt
 
         5       made to amend, because we fully anticipate
 
         6       resisting such an amendment, that's something
 
         7       that should be done within the very immediate
 
         8       future.
 
         9            THE COURT:  Well, I would hope when you guys
 
        10       talk about time frames, you come up with a time
 
        11       frame for filing any motion to amend.
 
        12            MR. BEMIS:  We did.  April 16th is the day
 
        13       we suggested.
 
        14            Our problem is, we're conflicted out and we
 
        15       need to find counsel and get them -- this is a
 
        16       massive case to get them into quickly and there's
 
        17       limits as to what I can do as counsel for Morgan
 
        18       Stanley with a conflict.  They're going to have
 
        19       to get in -- but they will only be joining on the
 
        20       Morgan Stanley Senior Funding side and they will
 
        21       be asserting one claim.  There are going to be
 
        22       multiple claims, but they will only be against
 
        23       Arthur Anderson.  They will in large measure, I
 
        24       believe, mirror Coleman's claims against Arthur
 
        25       Anderson, claiming that, hey, just like Coleman
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         1       claims they got defrauded or they were
 
         2       misrepresented too, Morgan Stanley Senior Funding
 
         3       was misrepresented too when it lent $680 million
 
         4       in this transaction and lost it.
 
         5            MR. SOLOVY:  Judge, the reason for the push
 
         6       is -- we also think there's a lot of skulduggery
 
         7       involved in this motion.  And being a little old
 
         8       and inept, when he didn't want to keep one
 
         9       number, that sort of baffled me for a moment,
 
        10       until I heard the terms of Arthur Anderson being
 
        11       brought in.  It isn't that Kirkland & Ellis, this
 
        12       little small, thousand-person firm is undermanned
 
        13       and this came as a lightning bolt to them.   So
 
        14       we think that this is improper adding of a party
 
        15       too late, for many reasons, and we're not wanting
 
        16       them to tarry anymore.
 
        17            THE COURT:  All I can say is, we're arguing
 
        18       about something that's not in front of me now.
 
        19       And I can tell you I have a habit of tuning it
 
        20       out because it's things I don't need to know.
 
        21       If the motion's made, we'll consider it on the
 
        22       merits then.  And I'm sure you guys are going to
 
        23       argue we're too far down the road to allow him
 
        24       in.
 
        25            MR. SOLOVY:  I just wanted to give this
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         1       Court a note ahead of time, Your Honor, so by my
 
         2       silence you didn't think I was thinking this was
 
         3       a happy development.
 
         4            MR. SCAROLA:  I would only mention, in the
 
         5       context of what is relevant to the issues before
 
         6       Your Honor, that there is a distinction between a
 
         7       motion to amend to add a new party and the motion
 
         8       to amend with regard to the punitive damage
 
         9       claim, which we likely would not be prepared to
 
        10       make by an April date.
 
        11            MR. BEMIS:  We don't have any objection to
 
        12       that.  We have the same issue.  We'll work that
 
        13       out.
 
        14            THE COURT:  Let's assume, and I'm acutely
 
        15       aware when attorneys attempt to give me
 
        16       information that I don't need until the issue's
 
        17       in front of me, and I have to assume they're
 
        18       doing it for other things that may not be
 
        19       appropriate.
 
        20            MR. BEMIS:  Understood.
 
        21            THE COURT:  Thank you very much.
 
        22            MR. SCAROLA:  Thank you very much, Your
 
        23       Honor.
 
        24            (At 4:29 p.m., the deposition was
 
        25  concluded.)
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         1                   C E R T I F I C A T E
 
         2                          - - -
 
         3  STATE OF FLORIDA
 
         4  COUNTY OF PALM BEACH
 
         5
 
         6             I, SHIRLEY D. KING, Professional Court
 
         7  Reporter, do hereby certify that I was authorized to
 
         8  and did stenographically report the foregoing
 
         9  proceedings and that the transcript is a true and
 
        10  correct transcription of my stenotype notes of the
 
        11  proceedings.
 
        12
 
        13            Dated this 1st day of March, 2004.
 
        14
 
        15                  _________________________________
 
        16                  SHIRLEY D. KING
 
        17                  Professional Court Reporter
 
        18
 
        19
 
        20  The foregoing certification of this transcript does
 
        21  not apply to any reproduction of the same by any means
 
        22  unless under the direct control and/or direction of
 
        23  the certifying reporter.
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER FOLLOWING CASE MANAGEMENT CONFERENCE 

AND NOTICE OF HEARINGS 

This case came before the Court February 20, 2004 for a case management 

conference, with all parties well represented by counsel. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that this action is specially set for jury trial 

January 17, 2005, at 9:30 a.m., 15 days reserved 

at the West Palm Beach Courthouse, Room 1 IA, 205 N Dixie Hwy, WPB, FL. It is further 

ORDERED AND ADJUDGED that hearing on Motions is Limine and objections to 

deposition designations is hereby set for 

December 20, 2004 through December 22, 2004, at 9:30 a.m. 
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at the West Palm Beach Courthouse, Room 1lA, 205 N Dixie Hwy, WPB, FL. Counsel 

shall provide the Court with a copy of each deposition to be read to the jury, with objected 

to testimony highlighted. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court �jL 
one ( 1) week before the hearing: 

1. copies of all Motions in Limine and relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of the Motions in Limine have 

been settled, and orders entered, or the motions withdrawn. It is further 

ORDERED AND ADJUDGED further case management conferences and, time 

permitting, hearing on all outstanding motions shall be held 

March 19, 2004, at 3:30 p.m., 1 hour reserved 

April 16, 2004, at 4:00 p.m., 1 hour reserved 

May 7, 2004, at 8:00 a.m., 1 hour reserved 

June 4, 2004, at 8:00 a.m., 2 hours reserved 

July 2, 2004, at 8:00 a.m., 2 hours reserved . 

July 23, 2004, at 9:00 a.m., 2 hours reserved 

August 13, 2004, at 8:00 a.m., 2 hours reserved 

August 27, 2004, at 8:00 a.m., 2 hours reserved 

September 23, 2004, at 3:00 p.m., 2 hours reserved 
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October 15, 2004, at 8:00 a.m., 2 hours reserved 

November 5, 2004, at 8:00 a.m., 2 hours reserved 

December 3, 2004, at 8:00 a.m., 2 hours reserved 

in Courtroom 1 lA, 205 N. Dixie Hwy, WPB, FL 33401. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

one (1) week before each hearing: 

1. an agreed upon update of the case's background and procedural history, 

which shall specifically address whether the deadlines established by any 

pre-trial order are being met; 

2. copies of all relevant pleadings; 

3. a copy of any memorandum of law; and 

4. copies of all case law authority. 

These hearings shall not be canceled absent Court order. It is further 

ORDERED AND ADJUDGED that hearing set February 26, 2004 is canceled and is 

reset to March 3, 2004, at 8:30 a.m., in Courtroom I IA, 205 N. Dixie Hwy, WPB, FL 

33401. This is a specialiy set hearing which shall be limited to 15 minutes. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

two (2) days before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 
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This hearing shall not be canceled unless the issues of this motion have been settled, 

and an order entered, or the motion withdrawn. 

DONE AND ORDERED in West Palm 

day of February, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark F. Bideau, Esq. 

777 S. Flagler Dr., Suite 300E 

West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

aim Beach County, Florida this c;l-� 

ELIZABETH T. MAASS 

Circuit Court Judge 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 
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SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro Administratif Tribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 

telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

MOTION FOR ENTRY OF ORDER 

Plaintiff moves for entry of an Order on Plaintiffs previously filed and heard Motion to 

Compel in Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., Inc., Case No. CA 005045 

AI. In support of this Motion, Plaintiff would show that the parties have been unable to agree on 

the language to be incorporated in a proposed Order. 
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Coleman Holdings Inc. vs Morgan Stanley & Co., Inc. 
MSSFR v. MAFCO 
Case No.: 2003 CA 005045 AI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

•1·1':/h Fax and Federal Express to all counsel on the attached list on this rA day of 

p_el, i 
' 2004. 

ar Denney Scarola 
rnhart & Shipley, P.A. 

139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and MacAndrews 

2 
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Coleman Holdings Inc. vs Morgan Stanley & Co., Inc. 
MSSFR v. MAFCO 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

3 
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02/27/2004 16:19 FAX 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS. 
INC., 

Defendant 

_______________ ./ 

IN THE CIRCUIT COURT OF TE-IE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEA.CH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 l\.I 

NOTICE OF HEARING 

�001/003 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TllvlE: 

JUDGI:: 

PLACJ:: 

March 3, 2004 

8:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 3340 l 

SPEC! FIC MATTERS TO BE HEARD: 

Plaintiffs Motion for Ent1y of Order 
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0212712004 16:20 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No : 2003 CA 005045 AI 
Notice o :·Hearing 

Joseph Ianno, Jr., Esquire 
Cadtor; Fields, et al . · 
222 La <:eview A venue 
Suitelt.QQ 
West P:ilm B.each, FL 33401 

Thoma; D. Yannucci, P.C. 
Thoma:; A. Clare 
Brett McGurk 
Kirklar,d and Ellis 

655 IS··h Street, N.W., ·suite 1200 

Washir,gton, DC 20005 

Jerold::;. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

COUNSEL LIST 

3 

�0031003 
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0212712004 16:20 FAX 

C'olemar. (Parent) Holdings me. VS Morgan Stanley & Co., Inc. 
Case No : 2003 CA 005045 Al 
Notice o tl-Iearing 

�002/003 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

f HEREBY CERTIFY that a tme and correct copy of the foregoing bas been tU111ished by 

U.S. M lil to alt Counsel on the attached list, this .�1fl"'" day of re.-� ..... · , 2004. 

rcy Denney Scarola 
Bamhmt & Shipley, P.A. 

2139 Palm Beach Lakes Bculevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561)478-0754 
Attorney for Plaintiffs 

2 
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#23058J/mm 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiffs, 

vs. 

MACP. NDREWS & FORBES HOLDINGS, 
INC. a:1d COLEMAN (PARENT) 
HOLDCNGS INC., 

Defendants, 

�001/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH .TUDICJAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA Qt)5165 AI 

RE-NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has call·�d up for hearing the 

following: 

DATE: 

TIME: 

JUDCE: 

PLACE: 

March 19, 2004 

3:30 p.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 Nort'..1 Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

DEFENDANTS' MOTION TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE 
TO D .::FENDANTS' FIRST REQUEST FOR PRODUCTION 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resoh e the discovery dispute without hearing. 
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..... 03/03/2004 16: 15 FAX 

MSSFl V MAFCO 
Case No.: 2003 CA 005165 A 1 
Re-Notic" of Hearing 

�002/003 

. HEREBY CERTIFY that a true and correct copy of the foregoing has been fmnished by 

F . F d IE 11 c 1 I l d 1· 1 . ·7') .lll d f A1,vvJ . . ·ax anc e era xpress to a ounse on t le attac le 1st, t 11s -� ay o /It t· ._, 

2004. 

JACK S�AROLA 
Florida Bar No.: 169440 

I Searcy Denney Scarola 
Bamhaii & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409. 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Defendants 

2 
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MSSFI V. ?vlAFCO 
Case No.: 2003 CA 005165 Al 
Re-Notice of Hearing 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lahview Avenue 
Suitel4·)0 
West Pi.1111 Beach, FL 33401 

Thoma� D. Yannucci, P.C. 
Thoma� A. Clare 
Brett M cGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washirgton, DC 20005 

Jerold:>. Solovy, Esq. 
Jenner & Block LLP 

One IBM Plaza 
Suite 4q.oo 
Chicago, IL 60611 

141003/003 

COUNSEL LIST 

3 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS ING., · 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER GRANTING IN PART AND DENYING IN PART 

PLAINTIFF'S MOTION TO COMPEL PRODUCTION OF 

DOCUMENTS RELATING TO EMPLOYEE PERFORMANCE 

THIS CAUSE came before the Court February 19, 2004 on Plaintiffs Motion to Compel 

Production of Documents Relating To Employee Performance, and the Court having reviewed 

the pleadings on file, heard argument of counsel and otherwise being fully advised in the 

premises, it is hereby 

ORDERED AND ADJUDGED as follows: 

1. The Motion is Granted In Part, and Denied, In Part. 

2. Defendant shall produce, within thirty (30) days of this Order, copies of 

documents responsive to Plaintiffs May 9, 2003 Request to Produce number 44 for the Morgan 

Stanley employees who worked on the 1997-98 Sunbeam-related engagements. Specifically, 

Morgan Stanley shall produce, for those employees and for the time period from 1992 through 

and including 1998: 

WPB#57492 I. I 
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(a) All references (positive or negative) to work performed by the employee 
on Sunbeam-related engagements and/or to the general quality of work 
performed in 1997 and/or 1998. 

(b) All references (positive or negative) to the employee's performance in fee 
generation. 

(c) All references (positive or negative) to the employee's perf,p
_
rman�e �f due aTge e activitiesJ(Q�c\.\e-5� 9> w�'\"� �\ � 

,c._JJ A. �� �ud-. (,,.._ __ 

A. eren��)(positive or negative) to the employee's truthfulness, (d) 
veracity, or moral turpitude. 

Privileged information only may be redacted. 

3. Defendant shall produce, within thirty (30) days of this Order, additional 

documents (if any) responsive to Plaintiffs May 9, 2003 Request to Produce numbers 45 and 46. 

4. This ruling is without prejudice to Plaintiffs ability to request additional 

employee performance-related discovery based upon the content of the production requested 

pursuant to this Order. 

DONE AND ORDERED in West Palm Beach, Palm ch County, Florida this � __... 

day of March, 2004. 

Copies furnished: 

Joseph Ianno, Jr. Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Avenue - Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

WPB#57492 I. I 2 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza - Suite 4400 
Chicago, IL 6061 1 

WPB#57492l.l 3 

16div-004730



20040303Hrg.txt[2/10/2017 3:54:18 AM]

00001
  1      IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
  2          AND FOR PALM BEACH COUNTY, FLORIDA
  3                    CIVIL DIVISION
  4   
                  Case No.  03 CA-005045 AI
  5   
  6   
      COLEMAN (PARENT) HOLDINGS INC.,
  7   
                             Plaintiff,
  8   
        vs.
  9   
      MORGAN STANLEY & CO., INC.,
 10   
                             Defendant.
 11   _______________________________________/
 12   
 13   
                     HEARING BEFORE THE
 14             HONORABLE ELIZABETH T. MAASS
 15   
 16   
 17   
 18   
 19   
 20   
                         Wednesday, March 3, 2004
 21                      Palm Beach County Courthouse
                         Courtroom 11A
 22                      205 N. Dixie Highway
                         West Palm Beach, Florida 33401
 23                      8:32 a.m. - 8:45 a.m.
 24   
 25   
00002
  1   
      APPEARANCES:
  2   
  3            SEARCY, DENNEY, SCAROLA,
               BARNHART & SHIPLEY
  4            2139 Palm Beach Lakes Boulevard
               West Palm Beach, Florida 33409
  5            (561) 686-6300
               BY:  JACK SCAROLA, ESQUIRE
  6            Attorneys for the Plaintiff
  7   
  8            CARLTON, FIELDS, P.A.
               222 Lakeview Avenue
  9            Suite 1400
               West Palm Beach, Florida 33410
 10            (561) 659-7070
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               BY:  JOSEPH IANNO, JR., ESQUIRE
 11   
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1       The Hearing before the HON. ELIZABETH T.
  2   MAASS was taken before me, PATTY McCOY, Shorthand
  3   Reporter, Notary Public, State of Florida at
  4   Large, at the Palm Beach County Courthouse, 205
  5   North Dixie Highway, Courtroom 11A, West Palm
  6   Beach, Florida, beginning at the hour of 8:32
  7   a.m., on Wednesday, March 3, 2004, pursuant to
  8   the Notice filed herein, in the above-entitled
  9   cause pending before the above-named Court.
 10            P  R  O  C  E  E  D  I  N  G  S
 11              THE COURT:  Good morning.  Have a
 12        seat.
 13              MR. IANNO:  Good morning, Your Honor.
 14              MR. SCAROLA:  Good morning, Your
 15        Honor.
 16              THE COURT:  And this is Coleman and
 17        Morgan Stanley.  It's defendant's motion to
 18        compel.  What did you want to say in support
 19        of it?
 20              MR. IANNO:  Actually, Your Honor, we
 21        had called your office yesterday.  The
 22        parties are continuing to negotiate the
 23        motions to compel and it asked that we move
 24        them over to the next scheduled case
 25        management conference.
00004
  1              THE COURT:  Right.
  2              MR. IANNO:  So we're only here today,
  3        I believe, in agreement on a motion for an
  4        entry of an order from last week's 8:45.
  5              THE COURT:  Oh, I apologize.  What
  6        order and what did we neglect to do?
  7              MR. IANNO:  This is on the performance
  8        of evaluation --
  9              MR. SCAROLA:  Your Honor didn't
 10        neglect to do anything.  It's our neglect,
 11        not yours.
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 12              THE COURT:  Well, I doubt that but go
 13        ahead.
 14              MR. IANNO:  This is the disagreement
 15        we have, it's Mr. Scarola's motion for entry
 16        of an order related to the February 19th
 17        8:45.  It's his motion.
 18              THE COURT:  Yeah, okay.  Shoot.  I
 19        know what day it was.  I mean how could you
 20        not be doing the motion to compel?
 21              MR. SCAROLA:  Your Honor, this is the
 22        order that was initially drafted with
 23        respect to the hearing that was held before
 24        Your Honor I guess a week and a half ago
 25        now.
00005
  1              THE COURT:  Thank you, sir.
  2              MR. SCAROLA:  The only point in
  3        contention is with regard to sub-paragraph
  4        "C" in that order.
  5              THE COURT:  I just want to back up a
  6        minute.  I did not generate an order on
  7        this?
  8              MR. SCAROLA:  No, Your Honor.  You
  9        left it to us to draft and we thought we had
 10        an agreement, and we have what I think is a
 11        minor disagreement in terms of how this
 12        needs to be worded.
 13              THE COURT:  Okay.
 14              MR. SCAROLA:  You may recall that
 15        there was a dispute with regard to the scope
 16        of the production of documents relating to
 17        the critique of Morgan Stanley employees.
 18              Your Honor announced a ruling from the
 19        bench in that regard and I believe that the
 20        order that you have before Your Honor, we
 21        share the belief that that order accurately
 22        reflects what the Court's intent was with
 23        only a single dispute relating to sub
 24        paragraph "C" requiring the production of
 25        documents which reflect performance positive
00006
  1        or negative of due diligence activities.
  2              THE COURT:  Excuse me one second.
  3        I apologize.
  4              Pete, could you just give this to
  5        Nancy and make sure we didn't do an order on
  6        it?
  7              I apologize.  I mean it's just
  8        sticking in my head so much.  I just want to
  9        make sure we didn't do an order that ....
 10              THE BAILIFF:  You don't know if we did
 11        an order?
 12              THE COURT:  That is a proposed order.
 13        I need to know whether we did our own from
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 14        the hearing that day.
 15              I apologize.
 16              MR. IANNO:  I have the transcript,
 17        Your Honor, and you left it to us to go
 18        right out and that's what we, I thought we
 19        had done in the back of the courtroom.
 20              THE COURT:  Okay, I'm sure you're
 21        right.  I just want to clear up that so I
 22        don't -- go ahead.  Continue your argument.
 23        We're talking about "C."
 24              MR. SCAROLA:  Yes, we're talking about
 25        "C."  "C" would require the production of
00007
  1        positive or negative comments with regard to
  2        the performance of due diligence activities.
  3              The concern that I have is that Morgan
  4        Stanley may decline to produce comments
  5        relating to the performance of due diligence
  6        activities unless the comment is
  7        specifically designated as relating to due
  8        diligence activities.  That is the criteria
  9        that they may apply in complying with that
 10        proposed order as drafted is if it doesn't
 11        say due diligence, it doesn't get produced.
 12              THE COURT:  So you're saying if it was
 13        done -- okay.
 14              MR. SCAROLA:  What I would like the
 15        order to say, and this is the only point of
 16        disagreement, is that the language should
 17        include, "which is related or may reasonably
 18        be related to the performance of due
 19        diligence responsibilities regardless of
 20        whether specifically designated as such."
 21              So if the comment is a general comment
 22        that may encompass due diligence activities,
 23        which are obviously the focus of our
 24        concerns, although not specifically
 25        designated due diligence, it ought to be
00008
  1        produced.
  2              THE COURT:  But are you suggesting if
  3        there's comment that just says, you know,
  4        John Doe does a good job and one of this job
  5        duties is due diligence, you want that
  6        produced?
  7              MR. SCAROLA:  Yes.  Or if it says John
  8        Doe during this period of time did a bad
  9        job, you know, it's just a general criticism
 10        saying he neglected his duties and one of
 11        his duties was due diligence, then that is a
 12        comment that may reflect upon his
 13        performance of due diligence and ought to be
 14        provided to us even though it doesn't
 15        specifically say due diligence.
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 16              THE COURT:  What's your client's
 17        position?
 18              MR. IANNO:  Well, first of all, Your
 19        Honor, we're renegotiating the Court's
 20        ruling and that's my first problem with
 21        this.  If I may, I can give the Court a copy
 22        of the transcript in our opposition that was
 23        filed.
 24              THE COURT:  Sure.  And is there a
 25        written motion we're here on today, just so
00009
  1        I'm clear?
  2              MR. IANNO:  Motion for entry of order.
  3              THE COURT:  Okay, but there is a
  4        motion called that?
  5              MR. SCAROLA:  Yes, Your Honor.  This
  6        is a copy of the motion, Your Honor.  I
  7        don't know that it's going to be of any help
  8        to you but that's what it says.
  9              THE COURT:  Thank You.
 10              MR. IANNO:  When we went over this,
 11        Your Honor, and as the Court will see this
 12        very position that Mr. Scarola is raising
 13        just opens everything up and all the
 14        limitations the Court placed on this
 15        discovery are now out the window because if
 16        this employee has very bad telephone
 17        manners, all of a sudden maybe that's
 18        related to due diligence activities.  He's
 19        talking to somebody of due diligence, he's
 20        rude to them.  That could be reasonably
 21        related.
 22              The way we had worded this, and the
 23        Court said on page 13 paragraph 4, what we
 24        need to do is limit this to the three
 25        categories that were listed in our
00010
  1        opposition on page 2, I believe, of the
  2        opposition.
  3              The order that we went back and wrote
  4        up in the courtroom was exactly
  5        word-for-word those three categories with
  6        the addition of what Mr. Scarola wanted were
  7        any criticisms of moral turpitude,
  8        dishonesty and the like, which became the
  9        fourth subcategory.
 10              The next day Mr. Scarola comes, when
 11        we have the case management conference on
 12        February 20th, and adds language to the
 13        first category that says, "and any
 14        references to the employee's performance."
 15              And that can encompass virtually
 16        everything an employee does; they're a bad
 17        dresser, whatever.  And that's the argument

16div-004735



20040303Hrg.txt[2/10/2017 3:54:18 AM]

 18        we made at the hearing in the transcript, if
 19        it's related to their due diligence
 20        activity, that's covered by "C."
 21              But what Mr. Scarola wants if this
 22        employee has just said, You're just not
 23        doing a very good job because you're not
 24        here timely, it opens up the whole
 25        employee's personnel file, and we're talking
00011
  1        50, 60 employees here.
  2              And that's why the Court had entered
  3        an order, as it said on Page 13, is these
  4        three categories plus the addition of this
  5        extra category, and that's what the order
  6        accurately reflects.
  7              We shouldn't be able to go back and
  8        renegotiate additional things.  And the
  9        order as drafted, it says, without prejudice
 10        for Mr. Scarola to come back.
 11              MR. SCAROLA:  Your Honor?
 12              THE COURT:  What's the response?
 13              MR. SCAROLA:  If the criticism says
 14        that he has bad telephone manners or he
 15        dresses sloppily, that is not related nor
 16        reasonably related to the performance of his
 17        due diligence responsibilities.
 18              I just want to make it clear that even
 19        if this is a general comment without
 20        limitation saying you're doing a bad job
 21        answering the telephone, if it's a general
 22        comment you're doing a bad job, even though
 23        it doesn't specifically say "in the
 24        performance of your due diligence
 25        activities," that may reasonably be
00012
  1        interpreted as encompassing due diligence
  2        activities and we ought to be able to get
  3        that.
  4              So the language I'm proposing simply
  5        says that.  It says, "which is related or
  6        reasonably may be related to the performance
  7        of due diligence responsibilities regardless
  8        of whether specifically designated as such."
  9              If it is specifically designated, and
 10        it's not due diligence, you don't need to
 11        give it to me; but if reasonably it could be
 12        interpreted as relating to due diligence, we
 13        ought to get it.
 14              THE COURT:  I'm sorry, what was the
 15        second argue -- regarding -- oh, regardless
 16        of designation?
 17              MR. SCAROLA:  Yes, regardless of
 18        whether it's specifically designated as
 19        such.  You'll excuse my --
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 20              THE COURT:  That's okay.
 21              MR. SCAROLA:  So it is, "which is
 22        related or reasonably may be related to the
 23        performance of due diligence
 24        responsibilities regardless of whether
 25        specifically designated as such."
00013
  1              THE COURT:  I mean the part I would, I
  2        mean the first part quite frankly I think is
  3        implicit in there.  The second part I am
  4        willing to add the language "regardless of
  5        whether it's specifically designated as due
  6        diligence performance."  I mean that.
  7              MR. IANNO:  Right.
  8              THE COURT:  They're not using magic
  9        words.  You guys still know you have to
 10        produce it.
 11              MR. IANNO:  Exactly, Your Honor.  I
 12        thought the way it was worded with "due
 13        diligence activities" sufficiently
 14        encompassed Mr. Scarola's concerns.
 15              THE COURT:  I think you're probably
 16        right.  I don't know whether this is adding
 17        anything but just so there's no
 18        misunderstanding, it doesn't matter if they
 19        call it due diligence, if it is due
 20        diligence, it gets produced.
 21              And it's the 3rd of March.
 22              Either side have envelopes?
 23              MR. SCAROLA:  I think they're attached
 24        to the package that I gave Your Honor.
 25              THE COURT:  I probably lost them.
00014
  1        Hold on.
  2              MR. IANNO:  If not I have a set.
  3              THE COURT:  I don't want to ....
  4              MR. IANNO:  I have a set, Your Honor.
  5              THE COURT:  Well, you don't need --
  6        oh, we do have one.  Okay.  Thank you very
  7        much.
  8              MR. SCAROLA:  Thank you, Your Honor.
  9              MR. IANNO:  Thank you, Your Honor.
 10              THE COURT:  Bye-bye.
 11   
 12              (Thereupon, at 8:45 a.m. the hearing
 13        was concluded.)
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
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 22   
 23   
 24   
 25   
00015
  1            C  E  R  T  I  F  I  C  A  T  E
  2   
      THE STATE OF FLORIDA        )
  3   
      COUNTY OF PALM BEACH        )
  4   
  5        I, Patty McCoy, Shorthand Reporter, certify
  6   that I was authorized to and did stenographically
  7   report the foregoing proceedings and that the
  8   transcript is a true record.
  9   
 10        Dated this 3rd day of March, 2004.
 11   
 12   
 13   
 14   
 15               _____________________________________
 16               Patty McCoy, Shorthand Reporter
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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  1      IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
  2          AND FOR PALM BEACH COUNTY, FLORIDA
  3                    CIVIL DIVISION
  4   
                  Case No.  03 CA-005045 AI
  5   
  6   
      COLEMAN (PARENT) HOLDINGS INC.,
  7   
                             Plaintiff,
  8   
        vs.
  9   
      MORGAN STANLEY & CO., INC.,
 10   
                             Defendant.
 11   _______________________________________/
 12   
 13   
                     HEARING BEFORE THE
 14             HONORABLE ELIZABETH T. MAASS
 15   
 16   
 17   
 18   
 19   
 20   
                         Wednesday, March 3, 2004
 21                      Palm Beach County Courthouse
                         Courtroom 11A
 22                      205 N. Dixie Highway
                         West Palm Beach, Florida 33401
 23                      8:32 a.m. - 8:45 a.m.
 24   
 25   
00002
  1   
      APPEARANCES:
  2   
  3            SEARCY, DENNEY, SCAROLA,
               BARNHART & SHIPLEY
  4            2139 Palm Beach Lakes Boulevard
               West Palm Beach, Florida 33409
  5            (561) 686-6300
               BY:  JACK SCAROLA, ESQUIRE
  6            Attorneys for the Plaintiff
  7   
  8            CARLTON, FIELDS, P.A.
               222 Lakeview Avenue
  9            Suite 1400
               West Palm Beach, Florida 33410
 10            (561) 659-7070
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               BY:  JOSEPH IANNO, JR., ESQUIRE
 11   
 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1       The Hearing before the HON. ELIZABETH T.
  2   MAASS was taken before me, PATTY McCOY, Shorthand
  3   Reporter, Notary Public, State of Florida at
  4   Large, at the Palm Beach County Courthouse, 205
  5   North Dixie Highway, Courtroom 11A, West Palm
  6   Beach, Florida, beginning at the hour of 8:32
  7   a.m., on Wednesday, March 3, 2004, pursuant to
  8   the Notice filed herein, in the above-entitled
  9   cause pending before the above-named Court.
 10            P  R  O  C  E  E  D  I  N  G  S
 11              THE COURT:  Good morning.  Have a
 12        seat.
 13              MR. IANNO:  Good morning, Your Honor.
 14              MR. SCAROLA:  Good morning, Your
 15        Honor.
 16              THE COURT:  And this is Coleman and
 17        Morgan Stanley.  It's defendant's motion to
 18        compel.  What did you want to say in support
 19        of it?
 20              MR. IANNO:  Actually, Your Honor, we
 21        had called your office yesterday.  The
 22        parties are continuing to negotiate the
 23        motions to compel and it asked that we move
 24        them over to the next scheduled case
 25        management conference.
00004
  1              THE COURT:  Right.
  2              MR. IANNO:  So we're only here today,
  3        I believe, in agreement on a motion for an
  4        entry of an order from last week's 8:45.
  5              THE COURT:  Oh, I apologize.  What
  6        order and what did we neglect to do?
  7              MR. IANNO:  This is on the performance
  8        of evaluation --
  9              MR. SCAROLA:  Your Honor didn't
 10        neglect to do anything.  It's our neglect,
 11        not yours.
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 12              THE COURT:  Well, I doubt that but go
 13        ahead.
 14              MR. IANNO:  This is the disagreement
 15        we have, it's Mr. Scarola's motion for entry
 16        of an order related to the February 19th
 17        8:45.  It's his motion.
 18              THE COURT:  Yeah, okay.  Shoot.  I
 19        know what day it was.  I mean how could you
 20        not be doing the motion to compel?
 21              MR. SCAROLA:  Your Honor, this is the
 22        order that was initially drafted with
 23        respect to the hearing that was held before
 24        Your Honor I guess a week and a half ago
 25        now.
00005
  1              THE COURT:  Thank you, sir.
  2              MR. SCAROLA:  The only point in
  3        contention is with regard to sub-paragraph
  4        "C" in that order.
  5              THE COURT:  I just want to back up a
  6        minute.  I did not generate an order on
  7        this?
  8              MR. SCAROLA:  No, Your Honor.  You
  9        left it to us to draft and we thought we had
 10        an agreement, and we have what I think is a
 11        minor disagreement in terms of how this
 12        needs to be worded.
 13              THE COURT:  Okay.
 14              MR. SCAROLA:  You may recall that
 15        there was a dispute with regard to the scope
 16        of the production of documents relating to
 17        the critique of Morgan Stanley employees.
 18              Your Honor announced a ruling from the
 19        bench in that regard and I believe that the
 20        order that you have before Your Honor, we
 21        share the belief that that order accurately
 22        reflects what the Court's intent was with
 23        only a single dispute relating to sub
 24        paragraph "C" requiring the production of
 25        documents which reflect performance positive
00006
  1        or negative of due diligence activities.
  2              THE COURT:  Excuse me one second.
  3        I apologize.
  4              Pete, could you just give this to
  5        Nancy and make sure we didn't do an order on
  6        it?
  7              I apologize.  I mean it's just
  8        sticking in my head so much.  I just want to
  9        make sure we didn't do an order that ....
 10              THE BAILIFF:  You don't know if we did
 11        an order?
 12              THE COURT:  That is a proposed order.
 13        I need to know whether we did our own from
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 14        the hearing that day.
 15              I apologize.
 16              MR. IANNO:  I have the transcript,
 17        Your Honor, and you left it to us to go
 18        right out and that's what we, I thought we
 19        had done in the back of the courtroom.
 20              THE COURT:  Okay, I'm sure you're
 21        right.  I just want to clear up that so I
 22        don't -- go ahead.  Continue your argument.
 23        We're talking about "C."
 24              MR. SCAROLA:  Yes, we're talking about
 25        "C."  "C" would require the production of
00007
  1        positive or negative comments with regard to
  2        the performance of due diligence activities.
  3              The concern that I have is that Morgan
  4        Stanley may decline to produce comments
  5        relating to the performance of due diligence
  6        activities unless the comment is
  7        specifically designated as relating to due
  8        diligence activities.  That is the criteria
  9        that they may apply in complying with that
 10        proposed order as drafted is if it doesn't
 11        say due diligence, it doesn't get produced.
 12              THE COURT:  So you're saying if it was
 13        done -- okay.
 14              MR. SCAROLA:  What I would like the
 15        order to say, and this is the only point of
 16        disagreement, is that the language should
 17        include, "which is related or may reasonably
 18        be related to the performance of due
 19        diligence responsibilities regardless of
 20        whether specifically designated as such."
 21              So if the comment is a general comment
 22        that may encompass due diligence activities,
 23        which are obviously the focus of our
 24        concerns, although not specifically
 25        designated due diligence, it ought to be
00008
  1        produced.
  2              THE COURT:  But are you suggesting if
  3        there's comment that just says, you know,
  4        John Doe does a good job and one of this job
  5        duties is due diligence, you want that
  6        produced?
  7              MR. SCAROLA:  Yes.  Or if it says John
  8        Doe during this period of time did a bad
  9        job, you know, it's just a general criticism
 10        saying he neglected his duties and one of
 11        his duties was due diligence, then that is a
 12        comment that may reflect upon his
 13        performance of due diligence and ought to be
 14        provided to us even though it doesn't
 15        specifically say due diligence.
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 16              THE COURT:  What's your client's
 17        position?
 18              MR. IANNO:  Well, first of all, Your
 19        Honor, we're renegotiating the Court's
 20        ruling and that's my first problem with
 21        this.  If I may, I can give the Court a copy
 22        of the transcript in our opposition that was
 23        filed.
 24              THE COURT:  Sure.  And is there a
 25        written motion we're here on today, just so
00009
  1        I'm clear?
  2              MR. IANNO:  Motion for entry of order.
  3              THE COURT:  Okay, but there is a
  4        motion called that?
  5              MR. SCAROLA:  Yes, Your Honor.  This
  6        is a copy of the motion, Your Honor.  I
  7        don't know that it's going to be of any help
  8        to you but that's what it says.
  9              THE COURT:  Thank You.
 10              MR. IANNO:  When we went over this,
 11        Your Honor, and as the Court will see this
 12        very position that Mr. Scarola is raising
 13        just opens everything up and all the
 14        limitations the Court placed on this
 15        discovery are now out the window because if
 16        this employee has very bad telephone
 17        manners, all of a sudden maybe that's
 18        related to due diligence activities.  He's
 19        talking to somebody of due diligence, he's
 20        rude to them.  That could be reasonably
 21        related.
 22              The way we had worded this, and the
 23        Court said on page 13 paragraph 4, what we
 24        need to do is limit this to the three
 25        categories that were listed in our
00010
  1        opposition on page 2, I believe, of the
  2        opposition.
  3              The order that we went back and wrote
  4        up in the courtroom was exactly
  5        word-for-word those three categories with
  6        the addition of what Mr. Scarola wanted were
  7        any criticisms of moral turpitude,
  8        dishonesty and the like, which became the
  9        fourth subcategory.
 10              The next day Mr. Scarola comes, when
 11        we have the case management conference on
 12        February 20th, and adds language to the
 13        first category that says, "and any
 14        references to the employee's performance."
 15              And that can encompass virtually
 16        everything an employee does; they're a bad
 17        dresser, whatever.  And that's the argument
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 18        we made at the hearing in the transcript, if
 19        it's related to their due diligence
 20        activity, that's covered by "C."
 21              But what Mr. Scarola wants if this
 22        employee has just said, You're just not
 23        doing a very good job because you're not
 24        here timely, it opens up the whole
 25        employee's personnel file, and we're talking
00011
  1        50, 60 employees here.
  2              And that's why the Court had entered
  3        an order, as it said on Page 13, is these
  4        three categories plus the addition of this
  5        extra category, and that's what the order
  6        accurately reflects.
  7              We shouldn't be able to go back and
  8        renegotiate additional things.  And the
  9        order as drafted, it says, without prejudice
 10        for Mr. Scarola to come back.
 11              MR. SCAROLA:  Your Honor?
 12              THE COURT:  What's the response?
 13              MR. SCAROLA:  If the criticism says
 14        that he has bad telephone manners or he
 15        dresses sloppily, that is not related nor
 16        reasonably related to the performance of his
 17        due diligence responsibilities.
 18              I just want to make it clear that even
 19        if this is a general comment without
 20        limitation saying you're doing a bad job
 21        answering the telephone, if it's a general
 22        comment you're doing a bad job, even though
 23        it doesn't specifically say "in the
 24        performance of your due diligence
 25        activities," that may reasonably be
00012
  1        interpreted as encompassing due diligence
  2        activities and we ought to be able to get
  3        that.
  4              So the language I'm proposing simply
  5        says that.  It says, "which is related or
  6        reasonably may be related to the performance
  7        of due diligence responsibilities regardless
  8        of whether specifically designated as such."
  9              If it is specifically designated, and
 10        it's not due diligence, you don't need to
 11        give it to me; but if reasonably it could be
 12        interpreted as relating to due diligence, we
 13        ought to get it.
 14              THE COURT:  I'm sorry, what was the
 15        second argue -- regarding -- oh, regardless
 16        of designation?
 17              MR. SCAROLA:  Yes, regardless of
 18        whether it's specifically designated as
 19        such.  You'll excuse my --

16div-004744



 20              THE COURT:  That's okay.
 21              MR. SCAROLA:  So it is, "which is
 22        related or reasonably may be related to the
 23        performance of due diligence
 24        responsibilities regardless of whether
 25        specifically designated as such."
00013
  1              THE COURT:  I mean the part I would, I
  2        mean the first part quite frankly I think is
  3        implicit in there.  The second part I am
  4        willing to add the language "regardless of
  5        whether it's specifically designated as due
  6        diligence performance."  I mean that.
  7              MR. IANNO:  Right.
  8              THE COURT:  They're not using magic
  9        words.  You guys still know you have to
 10        produce it.
 11              MR. IANNO:  Exactly, Your Honor.  I
 12        thought the way it was worded with "due
 13        diligence activities" sufficiently
 14        encompassed Mr. Scarola's concerns.
 15              THE COURT:  I think you're probably
 16        right.  I don't know whether this is adding
 17        anything but just so there's no
 18        misunderstanding, it doesn't matter if they
 19        call it due diligence, if it is due
 20        diligence, it gets produced.
 21              And it's the 3rd of March.
 22              Either side have envelopes?
 23              MR. SCAROLA:  I think they're attached
 24        to the package that I gave Your Honor.
 25              THE COURT:  I probably lost them.
00014
  1        Hold on.
  2              MR. IANNO:  If not I have a set.
  3              THE COURT:  I don't want to ....
  4              MR. IANNO:  I have a set, Your Honor.
  5              THE COURT:  Well, you don't need --
  6        oh, we do have one.  Okay.  Thank you very
  7        much.
  8              MR. SCAROLA:  Thank you, Your Honor.
  9              MR. IANNO:  Thank you, Your Honor.
 10              THE COURT:  Bye-bye.
 11   
 12              (Thereupon, at 8:45 a.m. the hearing
 13        was concluded.)
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
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 22   
 23   
 24   
 25   
00015
  1            C  E  R  T  I  F  I  C  A  T  E
  2   
      THE STATE OF FLORIDA        )
  3   
      COUNTY OF PALM BEACH        )
  4   
  5        I, Patty McCoy, Shorthand Reporter, certify
  6   that I was authorized to and did stenographically
  7   report the foregoing proceedings and that the
  8   transcript is a true record.
  9   
 10        Dated this 3rd day of March, 2004.
 11   
 12   
 13   
 14   
 15               _____________________________________
 16               Patty McCoy, Shorthand Reporter
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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03/05/2004 15:53 FAX 

COLEvIAN (PARENT) HOLDINGS INC., 

Plaintiff(s), 

vs. 

MORCAN STANLEY & CO., INC., 

Defendant( s). 
I 

141001/011 

JN THE CIRCUIT COURT 0.F THE 
FIFTEENTH JUDICLA.:L. CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORJDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notice� the deposition upon oral examination of the Custodian of Records, Bloomberg, Inc. 

pursua 1t to Florida Rule of Civil Procedure 1.410 on the date and at the tim� set forth below: 

Custodian of Records 
Bloomberg, Inc. 

March 29, 2004 at 9:30 a.m. 

The ·witness will be requested to bring to the deposition documents specified on Attachment A. 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 

Scarob Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Floricl<1. 

The de posi tion will be taken before a person authorized to administer oaths and \Vill continue 

until cc11npleted. 
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141002/011 

I HEREBY CERTlFY that a true and correct copy of the foregoing has been served by 

1. n·· ······ 
telefa;-. and by overnight mail to all counsel on the attached Service List, this _ .. _r_ day of 
l ' 
/l:\(t\'t�\_ 2004. , __ . --' 

Jerold S. Solovy 
Ronalc L. Marmer 
Robert T. Markowski 
Clark C. Johnson 
JENNER & BLOCK, LLC 
One IE M Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

2 

COLEMAN (PAREJ\T) HOLDINGS, INC. 

...... ��·-J /) z· 
/ 1 1,,., ..... � v /J 

By: L- .. /· �:;�(�,./ . L._ 
O;r�1of Its Atto1·neys 
�I 

J/ 
Jack Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 
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Joseph [anno, Jr., Esquire 
Carlton Fields, et al. 

222 Lal::eview A venue 
Suite 1-1-00 
\Vest P 1lm Beach, FL 33401 

Thoma:; D. Yannucci, P.C. 
Thoma.; A. Clare 
Brett .l'v cGurk 

Kirklar d and Ellis 

655 151'1 Street, N.W., Suite 1200 
Washirgton, DC 20005 

Jerold �). Solovy, Esq. 
Jenner � Block, LLC 
One 1B M Plaza 
Suite 4-lOO 
ChicagJ, IL 60611 

141003/0ll 

COUNSEL LIST 
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. IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEh1AN (PARENT) HOLDINGS INC., 

PJaintiff(s), 

vs. 

MORCAN STANLEY & CO., JNC., 

Defendant(s). 

SUBPOENA DUCES TECUM 

THE STA TE OF FLORJDA 

TO: Custodian of Records 
Bloomberg, Inc. 
THE PRENTICE-HALL CORPORATION SYSTEM INC. 
1201 HAYS STREET SUITE 105 
TALLAHASSEE FL 32301 

YOU ARE COMMANDED to appear for deposition at Searcy Denney Scarola 

Barnba ·t & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 on 

the 29tlt day of March, 2004 at 9:30 a.m. and to have ,�·ith you at that time and place the 

docunKnts specified on Attachment A. 

[f you fail to: 

l) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; cir 

3) Object to this subpoena, 
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You may be in contempt of court. You are subpoenaed to appear by the fol lmving 

attorne.t, and unless excused from this subpoena by this attorney or the court, you shall respond 

to this �;ubpoena as directed. ...1 
DATED this {�-/ -.... 

JACKl.)CAR · LA 
Flo�fi 

'
sar No.: 169440 

S�'i;.Cy Denney Scarola 
r' arnhat1 & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West P llm Beach, FL 33409 
Phone: (561} 686-6300 
Fax: (551) 478-0754 
Attorneys for Plaintiff 

day of 

2 
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STAT:'.: OF FLORIDA 
COU1'TYOF ----

CE.RTIFICATION O.F RESPONSE TO 

SUB.POENA DUCES TECUl\1 

141006/011 

The undersigned, as custodian of records for Bloomberg, Inc., certifies that the attached 

documents consisting of __ pages represents a true copy of all items witl� in my possession, . 

custod1 or control which are described in the Subpoena Duces Tecum served on me in the above 

styled ;1ction and each page is numbered by me for identification. Production .is complete and 

has bevn numbered by the custodian ofrecords. 

It is further ce1iified that originals of the items produced are maintained under the 

directi<111, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the Staie and County aforesaid to take acknowledgments, this _____ day of __ _ 

20 ___ , who: 

[ ] is personally known to me; or 

[ ] has produced ------ as identification; and who: 

] did or 

did not, take an oath, 

and wh(> executed the foregoing certification, and who acknowledged the forego i ng certification 

to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expire5: 

3 
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ATTACHMENT A 
TO SUBPOENA TO NONMPARTY 

BLOOMBERG, INC. 

You are hereby requested to produce the following docume1rs pursuant to the 

definitiJns and instructions set forth below. 

DOCUMENTS REQUESTED 

[4J 007 /0ll 

1. Al.I documents concerning emails or electronic mess:�ges of the following 

Morgar, Stanley or MSSF employees: 

• Leslie E. Bradford 

• Steven L. Brown 

• Shani Boone 

• Thomas Burchill 

• Tyrone Chang 

• Andrew Conway 

" Benjamin D. Derito 

• Karen Eltrich 

• Alex Fuchs 

e Jake Foley 

• Joel P. Feldmann 

• Richard B. Felix 

., Johannes Groeller 

I) Michael Hart 

• Robert Kitts 

• William Kourakos 
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• Tarek F. Abdel�Meguid 

• Stephen R. Munger 

• Stephan F. Newhouse 

• Ralph L. Pellecchio 

• Ruth Porat 

• Lily .Rafii 

• Michael L. Rankowitz 

• William J. Sanders 

• Andrew B. Savarie 

G Ishaan Seth 

• Marium A. Shott 

• Dwight D. Sipprelle 

• Bram Smith 

• William Strong 

• James Stynes 

• John Tyree 

• Joshua A. Webber 

• Chris Whelan 

• William H. Wright 

• Gene K. Yoo 
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DEFINITIONS 

1. "Concerning" means concerning , reflecting, re]ating to, referring to, 

describi 1g, evidencing, or constituting . 

. 2. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whe1:hcr physical, visual, 

or electronic, in or by which words, numbers, or ideas ar� recorded or pres::rved, whether fixed 

in tangble medium or electronically stored, including any and al l drafts of any final document . 

The word "documents" sha11 include, by way of example and not by way of lim itation , all of the 

followiLg: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

message :s, reports, studies, press releases, comparisons, books, account's, checks, audio and video 

recordir.gs and transcriptions thereof, p leadings, testimony , articles, l:ulletins, pamphlets, 

brochur::s, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket ;alendars, lists, logs, publications, notices, diagrams, instructions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, C t)mputer drives or memories , computer diskettes or disks, e-mail, CD-RO.Ms, or any other 

tangible thing on which any handwriting, typing, printing, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with a: I notations on any of 

the foregoing, all originals, file copies , or other unique copies of the foregci ing, and all versions 

or draft:; thereof, whether used or not. 
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3. "Morgan Stanley" means Morgan Stanley & Co., Tnc. and any of its 

predect ssors, successors, affiliates, subsidiaries, and present and former officers , directors, 

partner:;, employees, representatives, and agents. 

4. MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predect: ssoi's, successors, affiliates, subsidiaries, and present and former officers, directors, 

partner:;, employees, representatives, and agents. 

INSTRUCTIONS 

I. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in the Litigations with Bates numbering shall be produced in Bates number order. 

Docum�nts stored in an electronic format should be produced in a reada.Jle electronic format 

accessi.Jle by a standard database program such as concordance. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. It� for any reason, the 

container cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January l, 

1997 hrough the date of this subpoena, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 

even tI:ough dated, prepared, generated or received prior or subsequent tc• that period. Please 

supplement or conect your responses to these requests if, at any time, yo J become aware that 

your re :.ponses are incomplete or inconect in any respect. 
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4. If you claim the attorney-client privilege, or any other privilege or work-

produc: protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection 

asse11ed . 

5. The following rules of construction apply: 

A. The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the 
scope of the discovery requests all responses that might otherwise 
be outside of their scope; 

B. The term "including" shall be construed to mean "without 
limitation"; and 

C. The use of the singular form of any word includes the plural and 
vice versa. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL C IRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF DEPOSITION 

TO: Counsel on the attached list 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notices the deposition upon oral examination of the Custodian of Records, Hill & Knowlton, Inc. 

pursuant to Florida Rule of Civil Procedure 1.410 on the date and at the time set forth below: 

Custodian of Records 
Hill & Knowlton, Inc. 

March 30, 2004 at 9:30 a.m. 

The witness will be requested to bring to the deposition documents specified on Attachment A. 

The deposition will be recorded by stenographic means at the offices of Searcy Denney 

Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. 

The deposition will be taken before a person authorized to administer oaths and will continue 

until completed. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

telefax and by overnight mail to all counsel on the attached Service List, this ��ay of 

�liUitl\..., 2004. 

Jerold S. Solovy 
Ronald L. Marn1er 
Robert T. Markowski 
Clark C. Johnson 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(3 12) 222-9350 

2 

COLEMAN (PARENT) HOLDINGS, INC. 

By : ar& ff of Its Attorneys 

Jag.rola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(56 1) 686-6300 

16div-004759



Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH, COUNTY. 

FLORIDA 

COLET\ lAN (PARENT) HOLDINGS INC., 
)laintiff(s), 

vs. 

rvIORG :\N STANLEY & co., INC ., 

)efendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 
MORG <\N STANLEY SENIOR FUNDING, INC., 

l)laintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

COLEMAN (PARENT) HOLDINGS INC.'S l\'J.OTJON l�OR PERMISSION 
TO HAVE THIRD PARTY RETRIEVE MORGAN STANLEY E-MAIL 

AND OTHER RESPONSIVE DOCUMENTS 

Plaintiff Coieman (Parent) Holdings Inc. ("CPH") respectfully requests that this Cowi direct 

Defendant Morgan Stanley and Company, Inc. ("Morgan Stanley'') to provide Kroll Ontrack, Inc. 

("Kroll'"), a third party computer specialist, access to its computer backup tapes (or other storage 

media) so that Kroll can retrieve e-mail and other responsive documents at Morgan Stanley's 

expens �. In support of this motion, CPH states as follows: 

1. As this Comt is aware, Morgan Stanley has disclosed that it failed to retain the e-mail 

that its personnel generated prior to January 1, 2000 - despite having a legal obligation to do so. 

Based Jn the depositions taken to date, however, CPI-I has learned that it is possible that many of 

these e ·mails and other responsive documents could be retrieved from Morgan Stanley's computer 

backur files. Morgan Stanley, however, has refused to attempt to retrieve tl:ose documents on the 

grounc' that the retrieval process \.Votlld be burdensome. 
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2. To accommodate CPH's need for discovery , as well as Morgan Stanley's concerns 

over burden, CPH has proposed that a third party conduct the search for e-mail and other responsive 

docunwnts in Morgan Stanley's backup files. CPH has proposed that the search be conducted by 

Kroll , ;,n independent firm with the expertise to conduct such a search. E,pccifically, CPH has 

propoSt!d the fo1lowing procedure: (a) Kroll first would agree in w1iting to be bound by the terms of 

the pro· ective order entered in this case; (b) Kroll then would conduct a search of Morgan Stanley's 

backup files for e-mail and other responsive documents at Morgan Stanley's e:qJense; (c) the e-mails 

retrieved by Kroll would be delivered to Morgan Stanley for review; ( d) Morgan Stanley then \Vould 

review the retrieved e-mails for privilege and responsiveness to CPH' s prior document requests: ( e) 

l'vlorgan Stanley would produce all responsive and nonprivileged documents to CPH; and (i) f\,Iorgan 

Stan le: would provide a supplemental log of the retrieved documents withheld on privilege grounds. 

3. CPH's proposal addresses Morgan Stanley ' s concerns ever burden \.vhile it 

accommodates CPH's need to discover e-mails and other documents that are responsive to CPH's 

docum �nt requests. The proposal also is fair and equitable because CPH bas agreed to make it 

reciprccal . As shown in CPH's response to Morgan Stanley 's motion to ::ornpel production of 

electronic documents in electronic form, CPI-I has proposed the same procedure for the material s 

sought by that motion: Kroll would be allowed access to CPH's files and would search them at 

CPH's expense for electronic documents in electronic form. 

4. Despite the fairness ofCPH's proposal and the obvious benefits of involving a third 

party- - having a reputable third pa tty conduct the search would prevent the disputes that inevitably 

would erupt about thoroughness, timeliness, and costs if the parties were to conduct their own 

search �s and bill the other side -. Morgan Stanley has rejected CPH' s proposal for third-party 

partici Jation. Instead , Morgan Stanley has responded that it would conduct limited searches for 

email from the files of five individuals - conditioned upon CPH agreeing to a number of 

undert ikings - and would search in additional files only if CPH pays for the process. That is not 

suffici �nt. The initial s'earch proposed by Morgan Stanley is far froIT adequate, given the 

invo!v �ment of dozens of Morgan Stanley employees in the underlying events. Moreover, having 

-2-
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Morgan Stanley instead of a third party conduct the searches would lead to in,�vitable disputes that 

could bi� avoided easily if an independent computer professional \\'ere invoh-ed. Because CPH's 

reciprocal proposal constitutes a reasonable accommodation of CPI-I ' s need for discovery, and 

Morgan Stanley's concerns over undue burden, the proposal should be adopted by the Coun. 

-:or the foregoing reasons, CPH respectfully requests that this Cou11 direct Morgan Stanley to 

provide Kroll On track, Inc. access to Morgan Stanley's computer backup files in accordance \Vi th 

the terms discussed above, for the purpose of searching for e-mail and other documents generated 

prior to January 1, 2000 that are responsive to CPH's prior document requests. 
Dated: Vlarch 12, 2004 Respectfully submitted, 

Jerold S. Solovy 
RonaJ.i L. Marmer 
Jeffre:· T. Shaw 
JENN SR & BLOCK LLP 
One IBM Plaza 
Chica:�o, IL 60611 
(312) 222-9350 

# 1054311 

-3-

Ja. Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHART & SHlPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 
(561) 686-6300 
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CERTlFICATE OF SERVICE 

•HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnish;:d by 

/2
TH Fax anc Federal Express to all counsel on the attached list on this __ cay of 

M�JL�-· 2004. 

JACK QAROLA 
Flor" ;,,Bar No.: 169440 
se/v{y Denney Scarola 

ffun;hai1 & Shipley, P.A. 
2139 Palm Beach Lakes Bo:.tlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman(Parrnt)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph [anno, Jr., Esquire 
Carlton Fields, et al. 
222 La:�eview A venue 
SuiteltiOO 
West P Jim Beach, FL 33401 

Thoma; D. Yannucci, P.C. 
Thoma> A. Clare 
Brett IV cGurk 
Kirklar d and Ellis 
655 151h Street, N.W., Suite 1200 
\Vashir gton, DC 20005 

Jerold:;. Solovy, Esq. 
Jenner &. Block LLP 
One IBM Plaza 
Suite 4100 
Chicag). IL 60611 

141005/005 

COUNSEL LIST 
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#2305�:0/mm IN THE ClRCUJT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORJDA 

COLE vIAN (PARENT) HOLDINGS INC., 

Plaint iffs, 
VS. 

MORGAN STANLEY & CO., INC. 

Defendant. 

MORCJAN STANLEY SENIOR FUNbING, 
INC., 

Plaintiff, 

vs. 
MACi,NDRE\\TS & FORBES HOLDINGS, 
INC., 

Defendant, 

I 
I 

/· 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., hereby gives Notice of the filing of 

Colem m (Parent) Holdings Inc. 's M otion for a Rule to Show Cause, filed under Seal on this 

date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 
._,.... l,-,fi'--- l' Fax and Federal Express to all counsel on the attached list on this /.L . day- of ; '(itc{Jd, 

2004. 

, t:'...-·· _ cU 
JACK SC OLA 
Florid.IB r No. : 169440 
Sea!j6'y_J)enney Scarola 
Bernhart & Shipley, P.A. 

2139 Palm Beach Lakes Bculevard 

West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and MacAndrews 

16div-004766
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice ;)f Filing Pleading Under Seal 
Case N).: 2003 CA 005045 AI 

Joseph anno, Jr., Esquire 
Carlton Fields, et al. 
222 Lal:evicw A venue 
Suitel4JO 
\Vest Pdm Bcac11, FL 33401 

Thoma5 D. Yannucci, P.C. 
Thoma� A. Clare 
Brett McGurk 
Kirklan j and Ellis 
655·1st1 Street, N.W., Suite 1200 
Washinston, DC 20005 

Jerold S. Solovy, Esq. 
Jenner <� Block, LLC 
One IBM Plaza 
Suite 4.::.QO 
Chicagc>, IL 60611 

COUNSEL LIST 

2 

141002/002 

16div-004767



03/12/2004 16:31 FAX 

#2305 :rn/mm 

COLE v1AN (PARENT) HOLDINGS INC., 

Plaintiffs, 

VS. 

MO RC AN STANLEY & CO., INC., 

Defendant, 
I 

. MORCAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

VS. 

MACA NDREWS & FORBES HOLDINGS, 

INC., 
Defendant, 

141001/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN A.ND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA C-05045 AI 

CASE NO. CA 03-565 AJ 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

followi ig: 

DATE: 

TIME: 

JUDGJ:: 

PLACI:: 

March I 9, 2004 

3:30 p.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11 .1208, 205 North Dixie Highway. 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(1) COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR A RULE TO SHOW 

CAUSE (filed under seal) 

(2) COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR PERMISSION TO 

HAVE THIRD PARTY RETRIEVE MORGAN STANLEY E-IVlAIL AND OTHER 

RESPONSIVE DOCUMENTS 

16div-004768
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Colema l Holdings, Inc. vs Morgan Stanley & Company 
Case N<1.: 2003 CA 005045 Al 
Notice Pf Hearing 

141002/003 

Moving counsel ce1iifies that he or she contacted opposing counsel and attempted to 

resolvt'. the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and co1Tect copy of the foregoing has been furnished by 

Fax an j Federal Express to all Counsel on the attached list, this /2.. fJ"- day of f·( A· !2(1 H 

2004. 

2 

QAROLA 
arNo.: 169440 

cy Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 334C'9 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbe� Holdings. Inc. 
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Cole1mu Holdings, fnc. vs Morgan Stanley & Company 
Case N< . :  2003 CA 005045 Al 
Notice c fl-fearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlto1, Fields, et al. 
222 Lakeview Avenue 
Suitel•LOO 
West Palm Beach , FL 33401 

Thoma:; D. Yannucci, P.C. 
Thoma 3 A. Clare 
Brett f\,[cGurk 
Kirklai d and Ellis 
655 15 h Street, N.W_, Suite 1200 
\Vashir.gton, DC 20005 

Jerold : ; . Solovy, Esq. 
Jenner &. Block LLP 
One IBM Plaza 
Suite 4 . .J.OO 
Chicag ), IL 60611 

3 

141003/003 
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7368 CARLTON FIELDS WPB � 001/008 -

CARLTON FIELDS, P.A. 
ATIORNEVS AT LAW 

ESPERANTB MAILING ADDRESS 
222 LAKBVlllW A VENUE, sum:: 1400 

WEST PALM B5ACH, FLORIDA 33401·6149 
P.O. BOX ISO, WEST PALM BEACH, .FL 33402-0lSO 

TSL(561) 659-7070FAX (561) 659-7368 

FAX COVER SHEET 

'.Date: Mareh 12, 2004 
To: Jack Scarola 

Jerold Solovy 
Thomas Clare 

From: Joyce Dillard, Cl.A, for J'o�h lamio, Jr. 

Client/Matter No.: 47877/14092 -

I Phone Number 

(S6l) 686-6300 
(312) 222-9350 
(202) 879-5993 

(561) 659-7070 

Employee No.: 

Total Number otPues Beine Tran111mittedt lncludirur Co'Ver Sheet: 8 

Message: 

I FRI: Namber 

(561) 684-5816 
(312) 527-0484 

(202) 879-5200 
(S�l) 659-7368 

To follow please :lind a copy of Joseph laIIIlO'i!! letter of March 12, 2004 to Judge Maass with encloSUX'es. 

00rigbral to follow Via Regll141' Mail 0 Orlglltal will Not be Se11t CJ Original wUI foHow vi11 Overnlgkt Courit1r 

........................................................................................................ 

Th� information contained in 1hir flwsfmile mes51F iii attome)' priVilegod.and conlidmtial infomlllion inlendc:cl only fbt the U&G of the indMdulll or 
entity named. above. Iftlic: T'CllCICI' of!hi& lllClllllp is not lhe inll:nded recipient, you� hmbynolific:d 1hat an)' di.slcnnlnalion, Oisln"bution or llDP:r of 
this commullication is 51r1Cd}' pnllu'bi""1 If )'OU have �ved thi& COITlllllllliCuion m c:nw, please ilnmadiamly notiJY US b)' rt:lcphonc (if IOl1g 
dis ranee. please: call oollecl) and n:tmn tbe original 1MfS11P to ua at the above lid dress via lbc U.S. Pmlal Smvice. Thank :you. 

·········**············�··*••·········�·······················•**••····································· 

IF THeRE .ARE ANY PROElLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIAiel.. Y AT: 
(561) 659-7070 

TELECOPIEROPERATOR: -·----------------------

WP5#S6G76.2.1 CARLTON FIELDS, P.A. 

TAMPA ORI.ANDO TALI..AHASSBB WEST PALM BEACH ST. PBTBRSBURG MlAMJ 
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CARLTON FIELDS 
ATTORNEYS A'I' LAW 

The Honorable Elii:abeth Maass 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33A01 

March 12, 200.4 

Re: Coleman (Parent} Holdings Co, �- Morgan Stanley & Co., 
Caise No: CA 03-5045 Al and 
Morgan Stanley Senior Funding, Inc., 
Case No: CA 03..S 165 Al 

Dear Judge Maass: 

MIAMI 
ORIANDO 

�r. PETEISBUll;i 
TAllAHA!Sei 

TAMPA 

� 002/008 

WEST PAIM BEACH 

S.ptira�r• 
�22 l<lk,,.rew Avonue, ruih! 1400 
W111tPalm Boach, florii:I'• JJ40l-6149 
P.O. 8011 ISO 
Wall Palm Beach, FIQrld 33'02·01SO 

S6 I .6.59.7070 
561.659.73d9 fax 
-.•a•IJonllolds.com 

E•MA.IL: JI� nno@c:arltonllelds.car• 

VIA HAND-DELIVER"t 

Enclosed please find the parties' proposed Modified Order Granting in Part and Denying 
in Part Plaintiff's Motion to Compel Production of Documents Relating to Employee Performance_ 
The order Your Honor entered on March 3; 2004 was erroneously provided by Plaintiff in open 
court. Attorney Jac:k Scarola has reviewed the proposed order and has no objection to its Form. 
For Your Honor's convenience, we have also enclosed a copy of the March 3, 2004 order. If the 
proposed order meets with Your Honor's approval, kindly execute same and provide conformed 
copies to counsel of record. For the convenience of Your Honor's judicial assistant, enclosed 
please find additional copies and self-addressed stamped envelopes. 

Enclosure 

cc: Jock Scarola (via facsimile w/encl.) 
Jerold Solovy (via facsimile w/end.) 
Thomas Clore (via Facsimile w/end.) 

WPBll5667S\. l6 

Respectfully, 

16div-004772



CARLTON FIELDS WPB 
� 003/008 

IN THE CIRCUIT COURT Of' THE 
Fllt'TEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, PLORIDA 

. 

. 
CASE NO:: oi CA-005045 Af . 

COLEMAN (PARENT).HOI..DINGS �o.,. .. · · 

Plaintiff, 

v. 

MORGAN STANLBY & CO., INC., 

Defendant. 

I 

ORDER GRANTING IN PAJ!.T AND DKNYlNGIN PAR1 
PLAINTIFF'S MOTION TO COMP:EL PRODUCTION OF 

DOCQMENTSR.ELATINGTOEMPLOXEEPERFOBMANCE . . . 

TWS CAUSE came before the Court February 19, 2004 �n Plilintiff's Motio� ·ro Compel 

Production of Documents Relating To Employee Performance, and the Colirt having reviewed 
' 

the pleadings on tile, heard argument of counsel and otherwise being fully advised in the 

premises, it is hereby 

ORDERED AND ADJUDGE)) as follows: 
. . 

l. The Motion is Granted In Part, and Denied, In Part. 

2. Defendant shall produce> within· thirty (30) days of this Order, copies of 

documents responsive to Plaintitl"'s May 9, 2003 Request to Produce number 44 for the Morgan 

Stanley employees who worked on the 1997�98 �unbeam"related engagements. Specifically, 

Morgan Stanley shall produce, for those· employees and fo:f the time period from 1992 through 

and including 1998: 

llrPll.U7o19Zl.1 

16div-004773
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03/1 2/2004 1 5:15 FAX 561 659 7368 CARLTON FIELDS WPB 
fl! 004/008 

(a) 

(b) 

. (c) 

(d) 

. . . 
All references (positive or negative) to work peri'onned by the employee 
on Sunbeam-related enpgements aIJ.dlor to the general quality of work 
perfonned in 1997and/or199&. · 

All references (positive or negative) to the employee's perfonnance in fee 
generation. 

All refmnces (positive or ne=e) to the e�plo�e's perl',p_rmante �f due 
niligen activitiesJ(Q�� �wk\..� �\� 

���A ""s. �u-dJ- • l...., . 
re eren�)(positive or negative) to the emplorce's truthfulness, 

veracity, or moral tmpitude, . 

Privileged information only may be redacted. 

3. Defen�t shaU produce, within thirty (30) days of this Order, additional 

documents (if any) responsive to Plaintiff's May 9, 2003 Request to Produce numbers 45 and 46. 

4. This ruling is without prejudice to Plaintifrs ability to request additional 

employee performance-related discovery based upon the content of the production requested 

pursuant to this Order. 

DONE AND ORDERED in West Palm Beach, Palm h County, Florida this '5- · 

day of March, 2004. 

Copies fumished: 

Joseph lanno, Jr. Esq. 
CARL TON FIELDS. P.A. 
222 Lakeview Avenue-Suite 1400 
West Palm Beach, FL 33401 

Thomas D, Yannucci, Esq. 
KIIU<l.AND & ELLIS LLP 
6ss 1s1h Street, N.w . .:.. Suite 1200 
Washington, D.C. 20005 

\ltPDIS749!1. I 2 

ELIZABBTH T. MAASS 
Citcuit Court Judge 

16div-004774
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John ScatQla, Esq. 
SEARCY DENNEY SCAR.OLA BARNHART & SHIPLEY, P.A 
2139 Palm Beach Lakes Boulevard: 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza - Suite 4400 
Chicago, JL 60611 

3 

ltl 005/008 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff; 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTII ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASENO: CA03�5165AI 

MODIFIED ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFF COLEMAN (PARENIJ HOLDINGS JNC.'S. MOTION TO COMPEL 

PRODUCTION OF DOCUMENTS RELATING TO EMPLOYEE PERFQRMANCE 

Tms CAUSE having come before the Court on its Order entered March 3, 2004 on 

Plaintiff Coleman (Parent) Holdings Iiic:s Motion to!Compel Production of Documents Relating 

To Employee Performance, and the Court having reviewed the pleadings on .file, being advised 

of the parties agreement to the modification, and othefwise being :fully ad.vised in the premises. it 

is hereby 

ORDERED AND ADJUDGED as foUows: 

1. The Motion is Granted In Part, and Dewed, In Part. 

16div-004776
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2. Defendant shall produce, on or before April 2, 2004, copies of document: 

responsive to Plaintitr:s May 9, 2003 Request to Produce number 44 for the Morgan Stanley 

employees who worked on the 1997-98 Sunbeam-related engagements. Specifically, Morgar 

Stanley shall produce, for those employees and for the time period from 1992 through ano 

including 1998: 

(a) All references (positive or negative) to work perfonned by the employee 
on Sunbeam.related engagements. ) 

(b) All references (positive or negative) to the employee's performance in fee. 
generation. 

(c) All references (positive or negative) to the employee's performance. of due 
diligence activities, regardless of whether designated specifically as such. 

(d) All references (positive or negative) to the employee's truthfulness,. 
veracity, or moral turpitude. 

Privileged infomu�tion only may be redacted.·· 

3. Defendant :shall produce, on or before April 2, 2004, additional documents (if 

any) responsive to Plaintifi's May 9, 2003 Request to Produce numbers 45 and 46. 

4. This ruling is without prejudice to Plaintiff's ability to request additional 

employee perfo:nilance-related discovery based upon the . content of the production requested 

pursuant to this Otder. 

S. This order supersedes the Order Granting Jn Part and Denying In Part Plaintiff's 

Motion to Compel Production, of Documents Relating to Employee Perfonnance entered by this 

Court on March 3, 2004. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this _ 

day of March 2004. 

2 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-004777
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Copies fw:nished: 

Joseph l8IU1o, Jr. Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue - Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

John Scarola, Esq. 

CARLTON FIELDS WPB 

SEARCY DENNEY SCAROLA BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza - Suite 4400 
Chicago, IL 60611 

WPBH574921.2 3 

� 008/008 
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2139 ?At..· .. 1 aiE.ACtl LAKES 9LV0. 

'/JEST rt�LM SEA.CH. FLORIOA 3� iog 

P.O. OR.AWER :'.'>626 

D IllU.AJ:ie.S�.9.EEL� 

THE TOWl.E HOUSE 

5··7 NORTH CAl.HOVN STREET 

TALL>\HASSEE. l!L 32301 · 1231 

WEST ?ALM SC:ACH, FLORIDA 3: ·102 P.O. ORA'NER 1�3G 
TALLAHASSEE. FLORIDA 32302 

1so 1;  �ac-o:;oo 
1 ·800 °780-6607 
FAX: i5SH 478-075-t 

ATTORNEYS AT LAW; 

ROSALYN SIA 5.4J<ER·SARNES 
r. GREGORY BARNHART' 

LANCE BL.CCK� 
EAR!.. L. DENNEY, JR.· 

SEAN C. DOMNICK" 
JAMES W. GUST . .C..FSON, JR. 

DAVID K. KELLEY, JR,• 
Wll.L.IAM 8. KING 

DARRYL l. LE.,.'ilS" 
WlLLIAM A. t·JCRTOM• 

DAVID J. SALE.S' 

JOH�� SCAROLN 
CHFU$TJAN O. SEARCr 

HARRY A. SHEVlN 
JOHN A. SHIPLEY Ill" 

CHRISTOPHER. K. SPl!ED" 
KAREN C:.. TERRY 

C. CALVIN ·�VARRINSR Ill" 

UAVID J. \"JHITE" 

"SHAREHOLDERS 

PARALEGALS 

\'IVIAN AYAN·TE.JEDA 

!..AURIE J. BRIGGS 

DEANE L CADY 
DANIEL .J. CALLOWAY 

EMIUO OIAMANTIS 

DAVID W. GlLMORt=. 
T�O E. X.ULESA 

JAMES PETER LOVE 

CHRISTOPHER J. PILATO 

ROaERT W. PITCHF.R 

WILL�AM H. SEABOLD 
KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STt:IN 

BRIAN P. SUL! ... JVAN 
KEVIN J, \."lALSH 

GEORGIA K. WETHERINGTON 

JUOSON WHlTEHORN 

March 12, 2004 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company, Inc, 
MSSFI v. MacAndrews & Forbes Holdings, Inc. 
Case No. CA 03-5045 Al 
Matter No.: 029986-230580 

Dear Judge Maass: 

;:sso1 22.i-1aoo 
1-Sflt:l-549· 701 I 

f,,."l,X (050) 224-7602 

Enclosed you will find a courtesy copy of Coleman (Parent) Holdings , Inc.' s Motion for 
a Rule to Show Cause, together with supporting Appendix. This nwtion is scheduled to 

be heard on March 19, 2004 at 3:30 p.m. Please note that the original mocion has been 
filed under seal pursuant to the Court's Confidentiality Order. We would request, 
therefore, that this courtesy copy of the sealed motion be returned to counsel upon 
completion of the hearing on March 19th. 

Also enclosed are courtesy copies of the following pleadings which are also for hearing 
at the case management conference on March 19th: 

Joint Submission of the Parties for March 19, 2004 
Case Management Conference 

Coleman (Parent) Holdings Inc. 's Motion for Permission to t.ave 
Third Party Retrieve Morgan Stanley E-Mail and Other Responsive Documents 

Defendants' Motion to Compel Production of Documents 
Responsive to Defendants' First Request for Production 

WWW.SEARCYLAW.COM 

16div-004779
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Honorable Elizabeth T. Maass 
March 12, 2004 
Page 2 

Thank you for your attention to this matter. 

�fully, J 

C� .tw' , 

JACK SCAROLA 
I 

. / J:S/mm 
I ,. 

v"Enc. 

cc: Joseph Immo, Jr., Esq. 
Thomas A. Clare; Esq. 
Jerold S. Solovy, Esq. 

141002/002 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthouse 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

March 12, 2004 

Re: Coleman (Parent) Holdings Co. v. Morgan Stanley & Co. 
Case No: CA 03-5045 Al 

MIAMI 

ORLANDO 

ST. PETERSBURG 

TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

Esperant8 

222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florida 33401-6149 

P.O. Sox 150 

West Palm Beach, Florida 33402-0150 

561.659.7070 

561.659.7368 fax 

www.carltonfields.com 

E-MAIL: jianno@carltonfields.com 

VIA HAND DELIVERY 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 
Case No: CA 03-5165 Al 

Dear Judge Maass: 

This Court has scheduled a Case Management Conference on Friday, March 19, 2004 at 
3:30 p.m. in the above-referenced consolidated matters. For Your Honor's convenience enclosed 
please find a copy of Morgan Stanley's pending motions and supporting documentation. 

Thank you. 

Respectfully, 

/jed 

Enclosures 

cc: Jack Scarola (via facsimile and e-mail w/out encl.) 
Jerold Solovy (via facsimile and e-mail w/out encl.) 
Thomas Clare (via facsimile and e-mail w/out encl.) 

WPB#56675 l. l 7 16div-004781



IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#571076.6 

March 19, 2004 

3:30 p.m. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Compel Coleman (Parent) Holdings Inc.' s Response to 
Fourth Set of Interrogatories 

16div-004782



and 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page 2 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
to Compel the Production of Documetns Pursuant to the 
Parties' Written Agreement 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 3340 l ;  telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and e-mail on this �y of 

March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

WPB#571076.6 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

16div-004783



Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571076.6 

SERVICE LIST 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page 3 

16div-004784



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s). 

MOTION TO COMPEL CPH'S RESPONSE TO MORGAN STANLEY & CO.'S 

FOURTH SET OF INTERROGATORIES 

Defendant Morgan Stanley & Company Incorporated ("Morgan Stanley"), by and 

through its undersigned attorneys, respectfully submits this Motion to Compel Plaintiff Coleman 

(Parent) Holdings ("CPH") provided an adequate response to Morgan Stanley's Fourth Set of 

Interrogatories. In support of its Motion, Morgan Stanley states as follows: 

1. CPH has identified, in its response to a prior interrogatory, approximately thirty-

five alleged "misrepresentations" that it intends to rely upon at trial. (See Sept. 2, 2003 CPH's 

Resp. to Morgan Stanley's First Set of Interrogs., Interrog. 3.) In its Fourth Set of 

.Interrogatories, Morgan Stanley requested that, for each of the alleged misrepresentations it 

intends to rely on at trial, CPH state: 

WPB#576322. I 

• the date and time CPH contends Morgan Stanley knew or learned that 
the alleged representation was false or misleading; 
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• the events, documents, or circumstances under which CPH contends 
Morgan Stanley obtained that knowledge; and 

• the identity of the persons CPH contends provided or obtained that that 
knowledge. 

(See Feb. 20, 2004 CPH's Resp. & Objs. to Morgan Stanley's 4th Set of Interrogs.) 

2. CPH's response to the interrogatory is wholly inadequate. Out of the thirty-five 

"misrepresentations" CPH intends to rely on at trial, CPH has proyided only partial information 

for only two. For the remaining thirty-three representations it previously identified, CPH either 

did not respond at all - or simply provided non-responsive conclusions and legal theories 

regurgitated from its Complaint. (See Id.) 

3. Morgan Stanley is entitled to full discovery into how CPH intends to prove the 

"knowledge" element of its fraud claim. Morgan Stanley is entitled to know�. for each of the 

misrepresentations that CPH intends to rely upon at trial - exactly when CPH contends that 

Morgan Stanley knew the misrepresentation to be false, and exactly how CPH contends that 

Morgan Stanley obtained that knowledge. In order to state a fraud claim against Morgan 

Stanley, CPH must allege and prove "(1) a false statement concerning a specific material fact; (2) 

the maker's knowledge that the representation is false; (3) an intention that the representation 

induces another's reliance; and (4) consequent injury by the other party acting in reliance on the 

representation." Cohen v. Kravit Estate Buyers, Inc., 843 So. 2d 989, 991 (Fla. 4th DCA 2003) 

(emphasis added; internal quotations & citation omitted); see also Fla. Std. Jury Instr. (Civ.) 8(a). 

CPH will bear the burden of proof on all of these elements at trial, and Morgan Stanley is 

entitled to discover what evidence CPH intends to present on each of these points. 

4. CPH has informed Morgan Stanley of its belief that it is premature to require CPH 

to provide this information at this stage of the proceeding because the requested information 

relates to matter peculiarly within Morgan Stanley's knowledge and discovery is still underway. 

WPB#576322. I 
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In light of these objections, Morgan Stanley has asked CPH to commit to updating its response 

periodically during the court of discovery- but CPH has refused. 

5. For these reasons, Morgan Stanley requests the Court to enter an order directing 

CPH to provide a complete response to Interrogatory No. 1 (Fourth Request) for each of the 

misrepresentations it intends to rely on at trial, and to update its response every thirty (30) days 

through the end of fact discovery. Alternatively, Morgan Stanley requests the Court enter an 

order precluding CPH from relying on any of the alleged misrepresentations as to which its 

response is deficient. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

I�� all counsel of record on the attached service list by facsimile and e-mail on this �day of 

March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: · (202) &79-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

/ 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff ( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Joseph Ianno's letter dated March 12, 2004 . 

. / yoNE AND ORDERED in West Palm Beac , Palm · ach County, Florida this 

�day of March, 2004. 

copies furnished: 
Joseph Ianno, Jr. ,  Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells; Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FOR,BES HOI;.DJNGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MODIFIED ORDER GRANTING IN PART AND DENYING IN PART 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S, MOTION TO COMPEL 

PRODUCTION OF DOCUMENTS RELATING TO EMPLOYEE PERFORMANCE 

THIS CAUSE having come before the Court on its Order entered March 3, 2004 on 

Plaintiff Coleman (Parent) Holdings Inc.'s Motion to Compel Production of Documents Relating 

To Employee Performance, and the Court having reviewed the pleadings on file, being advised 

of the parties agreement to the modification, and otherwise being fully advised in the premises, it 

is hereby 

ORDERED AND ADJUDGED as follows: 

1. The Motion is Granted In Part, and Denied, In Part. 

WPB#574921.2 
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2. Defendant shall produce, on or before April 2, 2004, copies of documents 

responsive to Plaintiffs May 9, 2003 Request to Produce number 44 for the Morgan Stanley 

employees who worked on the 1997-98 Sunbeam-related engagements. Specifically, Morgan 

Stanley shall produce, for those employees and for the time period from 1992 through and 

including 1998: 

(a) All references (positive or negative) to work performed by the employee 
on Sunbeam-related engagements. 

(b) All references (positive or negative) to the employee's performance in fee 
generation. 

(c) All references (positive or negative) to the employee's performance of due 
diligence activities, regardless of whether designated specifically as such. 

(d) All references (positive or negative) to the employee's truthfulness, 
veracity, or moral turpitude. 

Privileged information only may be redacted. 

3. Defendant shall produce, on or before April 2, 2004, additional documents (if 

any) responsive to Plaintiffs May 9, 2003 Request to Produce numbers 45 and 46. 

4. This ruling is without prejudice to Plaintiffs ability to request additional 

employee performance-related discovery based upon the content of the production requested 

pursuant to this Order. 

5. This order supersedes the Order Granting In Part and Denying In Part Plaintiffs 

Motion to Compel Production of Documents Relating to Employee Performance entered by this 

Court on March 3, 2004. 

/ 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida t4is __ 

day of March 2004. 

WPB#574921.2 2 

' 

"· ' 

ELIZABETH T. MAASS 
Circuit Court Judge 

,, ,·:, 

I..°/ I, '_. .. 
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Copies furnished: 

Joseph Ianno, Jr. Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue- Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza - Suite 4400 

Chicago, IL 60611 
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t!I wgsr pAfM BfAC:H Offl.QJ;,; 

21J9 ?ALM BEACH LAKES BLVD. 
WEST PALM BEACH. FLORIDA JJ.tJ9 

SEARC Y 
DENNEY 

SCAROLA 
BARNHART 

�SHIPLE'tA P.O. DRAWER 3828 
weST PALM BEACH, FLORIDA 33 02 

·
:;;�l/1r::',v;:

·
----1561) 696·63DD 

1·8DD•7S0·6607 
FAX; (5&1) 479·0754 

ATTORNEYS AT Ll\VI; 

ROSALYN SIA 8AKE�·BARNES 
F. GREGORY iiARNHART' 

LANCE BLOCK" 
EARL L. DENNEY, JR." 

SEAN C. DOMNICK" 
JAMES W. GUSTAFSON. JR. 

DAVID K. KEL.L.EY .... JR.• 
WILLIAM 8, KING 

DARRYL L. LEV/IS" 
WILLIAM A. NORTOW 

DAVID J. SALES' 
JOHN SCAROLA' 

CHRISTIAN D. SEARCY' 
HARRY A. SHeYlll 

JOHN A. SHIPLEY Ill' 
CHRISIOPHER K. SPEEO• 

ICAREN E. TERRY 

.. . . .  ,..-";7-6.? ' 
·1/ ::."";L..//''' LI. • -'"'... ."' "-

March I 6, 2004 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Matter No.: 029986-230580 

Dear Judge Maass: 

�001/001 

TliE TOWLE HOUSE 
S1:• NORTH CALHOUN StR5ET 
T�LLAHASSEE. FL 32301·1231 

P.O. DRAWER 1230 
iAL·.AHASSEE. FLORIDA 32302 

(8SC) 2241·7600 
1-888-549·7011 

FAX: (950) 224-7602 

C. CALVIN WARRINER Ill' 

DAVID J. WHITE" 

'SHAREHOLDERS 

PARALEGA.LS: 

'/MAN AYAt�·TEJEDA 
LAURIE J. BRIGGS 

DEANE L. CADY 
DANIEL J, CALLOWAY • 

EMILIO DIAMANTIS 
DAVID W. GILMORE 

TED E. KULESA 

Enclosed please find copies of the fo llowing cases which Plaintiff, Coleman, cites in 
support of its Motion for a Rule to Show Cause which was filed in this matter on March 
12, 2004 and which is cmTently set for hearing on March 19, 2004 at 3:30 p.m. 

JAMES PETER LOVE 
CHRISTOPHER J, PILATO 

ROBoRT W. PITCHER 
WILLIAM H. SEABOLD 

KATHLEEN SIMON 
SiE.VE M. SMITH 

WALTER A. STEIN 
BRIAN P. SUUIVAN 

KEVIN J. WALSH 
GEORGIA K. WETHERINGTON 

JUDSON WHITEHORN 

Acosta v. Creative, 756 So.2d 193 
Lely v. Levy, 861 So.2d 1211 
Wells v. State qf Floridtz, 654 So.lei 145 
State of Florida v. Jones Chemicals, 1993 WL 388645 (i'vi.D. Fla.) 
Paranzino v. Barnett Bank, 690 So.2d 725 
Cem-A-Care of Florida, Inc. v. Automated Planning Systems. Inc., 442 So. 2d 1048 
Sanducco Co1p. v. University Village, 484 So. 2d 640 

Respectfully, 

Dictated But Not Signed By 
Jack )carola To Expedite Delivery 

JACK SCAROLA 
JS/mm 
Enc. 

cc: Joseph Ianno, Esq. (Via Fax w/o encl.) 
Thomas Clare, Esq. (Via Fax w/o encl. ) 
Jenner & Block LLP (Via Fax w/encl.) 
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COLEtv1AN (PARENT) HOLDINGS INC., 
PlaintiffZs), 

vs. 

MO!�GA.N STANLEY & CO., INC., 
Defendant(s). 

MOH.GAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

Iv!ACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

I 

lN THE FIFTEENTH JUDICIAL CIRCUIT· 
IN AND FOR PALM BEACH, COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

COLEMAN (PARENT) HOLDINGS INC.'S 

RESPONSE TO MORGAN STANLEY'S l\lOTION TO COJVIPEL 
PURSUANT TO ALLEGED WRJTTEN AGREEMENT 

Ivlorgan Stanley asks the Court to require CPH to search backup tapes Loman old computer 

syst•!l11 for the purpose oflocating electronic versions of documents that CPH dreacly has produced 

to 1¥.organ Stanley in paper form. Morgan Stanley contends that the electronic versions of those 

documents must be produced so that Morgan Stanley can inspect them for metaclata. If it were 

simply a matter of perfonning a routine search to locate those documents in electronic form, CPH 

wm1 Id hnve no objection to providing them to Morgan Stanley, even though Mc rgan Stanley already 

has all of the documents in paper form. But, as explained below, CPI-I would have to go io 

con: iderable burden and expense to do so. Nonetheless, CPH has offered to comply with Morgan 

Stadcy's request, if that agreement is reciprocal. That is, CPH \.vants Morgan Stanley to confirm that 

it w I! conduct searches of its files for e-mail and other responsive documents that Morgan Stanley 

has :]aimed \:Vould be too burdensome. 

141001/010 
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Specifically, CPH has proposed that both CPI-I and l'vlorgan Stanley retain a third-party 

com1·utcr specialist - Kroll Ontrack, Inc. ("Kroll")- to search their respective backup tapes to 

locat; the requested documents. Morgan Stanley has refused. lncredibly, 1vlorga 1 Stanley insists that 

CPI-I should be required to go to the time and expense to search its backup tapes for electronic 

versi .rns of documents that Morgan Stanlev alreadv has in paper form, but Morgan Stanley will not 

itsel I undertake the burden of searching its own backup tapes to locate e-mails<' nd other responsive 

documents that have not been produced to CPH at all - not in paper or electronic form. 

As shown belO\V, CPI-I's proposal is fair to cve1yone and assures that the parties receive the 

information they believe necessary. 

1. Contrary To Morgan Stanley's Assertions, CPH Should Not Be Required To Search 
Its Backup Tapes For Electronic Versions Of Documents Morgan Srnnley Already Has 
In Paper Form. 

A. To comply with Morgan Stanley's request, CPH would have to undertake a 
burdensome search of its backup tapes. 

The burden involved. This discovery dispute arose after Morgan Stanley, having received 

abovt 320 pages of documents printed from backup tapes for CPI-I's compute: system, demanded 

that CPI-I go back and reproduce those documents in electronic form. Although the number of 

do ct ments seems rather modest, the task of finding the electronic versions for those documents 

wou d be burdensome and expensive. See Affidavit of Steven L. Fasman (Ex1ibit A hereto) . 

To understand the burden involved, it is important to understand the effort that CPH engaged 

in w 1en it produced the documents in the first place. The documents were produced from backup 

tape; from an old computer system. It is difficult to conduct any meaningful document search of the 

back up tapes, because the system accepts only one-phrase searches and there is no ability to narrow 

then: ·with additional or modifying terms. Thus, if the term "Coleman" is enkred, the search 'Viii 

yielc eve1y document containing the word Coleman - including documents reflecting rhat 

som �one's last name is "Coleman." To locate the 320 pages of responsive documents from the 

bad up tapes, hfr. Fasrnan instructed that certain word searches be performed and that the documents 

-2-
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conL1i11ing "hits" be hard-copied for his personal review. Because the search could not be refined, 

it produced massively overbroad responses. 

Tb find the 320 pages of documents in electronic form would involve an even more arduous 

proc �ss. The only\vayto find each document is to se lect the most uncommon w.)rd in the document, 

scare h for that word, and review at a monitor attached to the server all of the documents contain ing 

that· vord. For example, if we are trying to find the electronic version of a letter , we \:vould have to 

revit. w each electronic document containing the \Vord specified in the search. That process must be 

repe itcd for each document - one by one. 

Morgan Stanley has rej ected our attempts at compromise. In an effort to accommodate 

Mor �an Stanley's discovery requests, and avoid the full extent of the burden just described, CPH has 

offei ed to search for electronic documents in electronic fonn if Morgan Stanley would identify the 

specific documents to be searched. Jn recent correspondence concerning this dispu te, Morgan 

Stan Icy identified certain discrete categories of documents, including documents with unique codes, 

and '.:PH has undertaken to search for them in their electronic fom1. CPH has advised Morgan 

Stanley that it •vill endeavor to produce the electronic versions of those documents, to the extent they 

ex is:, as soon as the search is complete. But many of the documents at issue in this motion have no 

such unique codes or terms, and in order to find those documents, the search process just described 

is ve rytime co nsuming. As to those documents, CPH has renewed its invitation that Morgan Stanley 

iden :ify any further documents that it wants searched. Morgan Stanley, however, has rejected all of 

CPI- 's efforts to compromise this dispute. 

B. CPH did not agree to produce electronic documents in electronic form. 

Because of the burden just described, not surprisingly, CPI-I did not agree to produce all 

elec ronic documents in electronic form. Morgan Stanley bases its content ion that CPH did so on 

an P ugust 19, 2003 letter from CPH's counsel, but as that Jetter confirms, CPH made no blanket 

pror lise to produce electronic documents in electronic fonn. The section of the letter cited by 

Morgan Stanley states as follows (MS Mot. Exh. C, p. 2, bold face added): 

-3-
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3. Electronic documents. 

The parties have produced and will produce to each other variom: documents 
that exist in electronic form. Before using any of these electronic do cu men ts in this 
litigation, other than for purposes that are purely internal to the parties, the parties 
agree that they will assign production numbers to the electronic document consisting 
of the number assigned to the electronic medium followed by the file name of the 
documents as found on the electronic medium . 

Acc•1rding to Morgan Stanley, the bold-faced topic sentence memorializes CPH's agreement to 

produce electronic documents in electronic form, but that reading is indeed a s::retch. The sentence 

is m :!rely a statement of fact - electronic documents have been produced in electronic form and 

rnon: will be in the future. The sentence is not a blanket promise concerning the production of 

elec: ronic documents. 

C. Morgan Stanley never acted as if there were such an agreement and has not 
produced all electronic documents in electronic form. 

From the time the August 19, 2003 letter was sent until very recently, Morgan Stanley never 

behrved as if there were an agreement to produce electronic documents only in electronic f01111. 

Not< bly, Morgan Stanley has failed to produce all of its electronic document:; in el ectron ic form. 

Fror l the face of some of the documents Morgan Stanley has produced, we knl)W that they have an 

elec ronic source but nonetheless have been produced only in paper form. Examples include time 

reco :·ds produced on Februaiy 18, 2004, more time records produced on September 5, 2003, and a 

doct.ment entitled "Client Revenue Detail by Job" that was attached to Tvlorgan Stanley's October 6, 

200:; response to CPI-I's first set of interrogatories. CPH has not challenged such productions 

becc use there \Vas no agreement to produce electronic documents only in elect:·onic form. Morgan 

Stanley cites (at 2) one instance in which CPH requested that Morgan Stanley produce electronic 

documents in electronic fonn. CPH made that request- on August J, 2003, a .11onth before the so-

call' d agreement on which Morgan Stanley's motion is based -- with resp1�ct to two boxes of 

doct 1ments. CPH made that request not out of some knee-jerk desire to have electronic documents 

in e ectronic form, but because many of the paper documents were illegible or had formatting 

prot !ems. See MS Mot Exh. B, p. 3. 

-4-
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Significantly, Morgan Stanley makes no such com plaint here. The p:1per documents that 

CPI·. bas produced are legible. Instead, Morgan Stanley in sists on obtaining both paper and 

eke ronic versions in the hope of finding metadata. CPH is willing to undertake that burden, but 

only if Morgan Stanley agrees t o search its backup tapes for documents that CPH has requested. 

2. CPH's Compromise Proposal Should Be Adopted Because H Constitutes A Reasonable 
Accommodation Of Morgan Stanley's Discovery Needs And CPU's Legitimate 
Concerns About Undue Burden. 

CPH, as observed above, has sought to resolve this discovery dispute by proposing that a 

thin party computer specialist revie\'.' CPH's backup tapes, at CPH's expense, and attempt to 

retri ;!Ve the electronic documents in electronic form that Morgan Stanley is denrnnding. Specifical Jy, 

CPI-. has proposed that this task be undertaken by Kroll, an independent and highly reputable 

company that serves law firms and other companies nationwide. CPH 's proposal is contingent upon 

a similar arrangement being adopted in connection with CPI-I's attempt to retrieve Morgan Stanley's 

pre-ianuary 2000 e-mail and other responsive documents: Kroll should be a: lowed to attempt to 

retri �ve those documents at �forgan Stanley's expense. This compromise accommodates both 

part es' d iscovery needs and concerns over burden. The concept of having a :eputable third pmty 

conduct the search is desirable, because it would prevent the disputes that otherw ise would arise 

com erning the thoroughness of the search, the timely completion of the �earch, and the cost 

asso:::iated with it, if the partie s were left to search their own files. Despite the reasonableness of 

CPI-. 's reciprocal propo sal, however, Morgan Stanley has rejected it. That objection is unreasonable. 

If this Court is inclined to require CPI-I to reopen its files to look for elec1ronic documents in 

elec ronic form, that process should be undertaken pursuant to the reciprocal proposal just described , 

with both parties' files to be searched by Kroll. 

-5-
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Dated: tvlarch 17,2004 

Jer )Id S. Solovv 
Ro 1ald L. Mani1er 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL 6061 l 
(312) 222-9350 

#104:370 
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Respectfully submitted, 

COLEi'v1AN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY, DENNEY, E:CAROLA, 

BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lake:; Blvd. 
West Palm Beach, FL :3340 I 
( 561) 686-63 00 
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CERTIFICATE OF SERVICE 

f HEREBY CERTIFY that a true and correct copy of the foregoing has been furnisbed by 

r-
Fax and Federal Express to all counsel on the attached list on this I -7 day of 

--'-'-) ) ;,, . .  ..<. , 2004. 

'-==-===------�=�----� � 

JACK SCAROLA 
-····----�--/--

Florida Bar No.: 169440 / 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndre\vs & Forbes Holdings, Inc. 
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foseph Ianno, Jr., Esquire 
Carltor Fields, et al. 

. 222 La,<:eview Avenue 
Suitel•-00 
West Palm Beach, FL 33401 

Thoma� D. Yannucci, P.C. 
Thomas A. Clare 
Brett i\ [cGurk 
Kirkla1 ld and Ellis 
655 15:h Street, N.\V., Suite 1200 
Washi1tgton, DC 20005 

Jerold ). Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

141008/010 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS I NC., 
Plaintiff(s), 

VS. 

MOl�GAN STANLEY & CO., L"l\IC., 
Defendant(s). 

����������������---'i 

MOnGAN -STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDlCJAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 .l\1 

AFFIDAVIT OF STEVEN L. FASMAN 

Steven L. Fasman, having been duly sworn under oath, hereby deposes and states as follows: 

1. I am Senior Vice President-Law of MacAndrews & Forbes Holdings, Inc. and have 

primary responsibility for responding to Morgan Stanley' s discovery requests in the above captioned 

litig<Jion. I have personal knowledge of the facts stated herein. 

2. My understanding is that this discovery dispute arose after Morgan Stanley, having 

rece:vcd about 320 pages of documents printed from backup tapes for CPI-I's computer syst-::m, 

dem mded that C.PH go back and reproduce those documents in electronic form. Below is a 

desc ·iption of the effort involved in producing those documents, and in addition, the bmdcn involved 

in fo tding the electronic versions for the documents. 

3. The documents were produced from backup tapes from an old computer system. It  

is extremely difficult to conduct any meaningful document search of the backup tapes, because the 

system accepts only one-phrase searches and there is no ability to narrow them with additional or 

modifying terms. Thus, if the te1111 "Coleman" is entered, the search will yield every document 

141009/010 
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conta ning the word Coleman - including documents reflecting that someone's last name is 

"Co k man." 

4. To locate the 320 pages ofresponsive documents from the backup tapes, I instructed 

that c �rtain word searches be performed and that the documents containing "hits., be hard-copied for 

my p �rsonal review. Because the search could not be refined, it produced massively overbroad 

responses. In order to insure that all responsive documents 1,.vere culled out of thi:; massive collection 

of do �umen ts, I personally reviewed every printed page. This effort took dozens of hours spri;:ad 

over ;everal '.vccks as my duties permitted. 

5. To find the 320 pages of documents in electronic fo1m would involve an even more 

arduc·us process. The only way to find each document is to select the most uncommon word in the 

do cu nent, search for that word, and review at a monitor attached to the server all of the documents 

cont�'ining that word. For example, if we are trying to find the electronic ve:�sion of a letter, we 

woul j ha ve to review each electronic document containing the word specified in the search. That 

proc1. ss must be repeated for each document - one by one. 

FURTHER AFFIANT SAYETH NOT. 

SUB SCRIBED AND SWORN TO 
befo1 e me this /t/1 day of March, 2004. 

�t%:.�it-ui� '1Jf'l'.?f'� 

DEBBIE HERNANDEZ 
Notary Public, Stale of New York 

No. 01HE5021255 
Qualified in Queens County 

Certificate Flied !n New York Cot!n\¥ k. 7.­
Com 11ission Expires December 13,.>9 :Z..!:;;' :; 

���-
STEVEN L. F AS:V-l.A-N,,-I ---
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MAR 1 7 2004 

COPY/ ORIGINAL 
�I 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s). 

VERIFIED MOTION TO ADMIT 

REBECCA A. BEYNON, PRO HAC VICE 

Morgan Stanley & Co., Incorporated (MS & Co.) and Morgan Stanley Senior Funding 

(MSSF), pursuant to Fla. R. Jud. Adm. 2.061, request this Court to admit attorney Rebecca A. 

Beynon, pro hac vice, and in support of this Motion, state the following: 

1. MS & Co. and MSSF request that this Court permit Rebecca A. Beynon, an 

attorney with the law firm of Kellogg, Huber, Hansen, Todd & Evans, PLLC, whose address is 

1615 M Street, NW, Washington, D.C. 20036, to appear pro hac vice and participate fully in 

this action as additional counsel on behalf of MS & Co. and MSSF. 

2. Ms. Beynon is a member in good standing of the Bar of the District of Columbia, 

where she was admitted in 1995, and the Bar of the State of Texas, where she was admitted in 

November 1994. Ms. Beynon has not been disciplined in any jurisdiction. 

WPB#576515.l 
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3. Ms. Beynon has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Beynon has not, in the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Ms. Beynon will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting Rebecca A. Beynon, pro hac vice for the purpose of representing MS & Co. and MSSF 

as counsel in connection with this action pending before this Court together with such other and 

further relief as the Court deems just and proper. 

WPB#576515.l 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

• 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this } � 
day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#576515.I 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Jo ph Ianno, Jr. 
Florida Bar No: 655351 

Counsel for Morgan Stanley & Co. Incorporated 

and Morgan Stanley Senior Funding 

16div-004808



Jack Scarola 

SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#576515.I 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT REBECCA A. BEYNON, PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Rebecca A. 

Beynon, Pro Hae Vice, and the Court having heard argument of counsel and being 

otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co., Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified 

Motion to Admit Rebecca A. Beynon is GRANTED. Counsel is admitted for purposes of 

WPB#576507. I 
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this case. 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews & Forbes, Case No: CA 03-5165 AI 

Order Granting Motion to Admit James M. Webster, III, Pro Hae Vice 
Page 2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 

__ day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

James M. Webster, III 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Summer Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

WPB#576507. I 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

Mf.\R \ 1 100� 
CASE NO: CA 03-5™�\NAL 

MORGAN STANLEY SENIOR FUNDING, INC., co PY I FOR 
Plaintiff(s), RECE\\ftD 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s). 

VERIFIED MOTION TO ADMIT 
MARK C. HANSEN, PRO HAC VICE 

Morgan Stanley & Co., Incorporated MS & Co.) and Morgan Stanley Senior Funding 

(MSSF), pursuant to Fla. R. Jud. Adm. 2.061, request this Court to admit attorney Mark C. 

Hansen, pro hac vice, and in support of this Motion, state the following: 

1. MS & Co. and MSSF request that this Court permit Mark C. Hansen, an attorney 

with the law firni of Kellogg, Huber, Hansen, Todd & Evans, PLLC, whose address is 1615 M 

Street, N.W., Suite 400, Washington, D.C. 20036, to appear pro hac vice and participate fully in 

this action as additional counsel on behalf of MS & Co. and MSSF. 

2. Mr. Hansen is a member in good standing of the Bar of the District of Columbia, 

where he was admitted in December 1990, the Bar of the State of Massachusetts, where he was 

admitted in December 1983, and the Bar of the State of Maryland, where he was admitted in 

April 1995. He is also admitted to practice before the U.S. District Courts for the District of 

WPB#5765 I 6. l 
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Columbia, Massachusetts, Maryland, Illinois, the U.S. Courts of Appeals for the District of 

Columbia, First, Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth, Eleventh, and Federal 

Circuits, and the Maryland Court of Appeals. Mr. Hansen has not been disciplined in any 

jurisdiction. 

3. Mr. Hansen has read all the applicable prov1s10ns of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Hansen has not, in the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Mr. Hansen will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting Mark C. Hansen, pro hac vice for the purpose of representing MS & Co. and MSSF as 

counsel in connection with this action pending before this Court together with such other and 

further relief as the Court deems just and proper. 

WPB#576516.I 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and c 

3 

16div-004814



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this /7"!1-
day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#5765 I 6. I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: ��-
Florida Bar No: 655351 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#5765 I 6. l 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT MARK C. HANSEN, PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Mark C. 

Hansen, Pro Hae Vice, and the Court having heard argument of counsel and being 

otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co., Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified 

Motion to Admit Mark C. Hansen is GRANTED. Counsel is admitted for purposes of 

WPB#576507 2 
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this case. 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews & Forbes, Case No: CA 03-5165 AI 

Order Granting Motion to Admit James M. Webster, III, Pro Hae Vice 
Page2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 

__ day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Jam es M. Webster, III 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#576507.2 

ELIZABETH T. MAASS 
Circuit Court Judge 

2 

16div-004818



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

ooROIH'<'. 
''LERK OF ' 
'-' C\RCUff 

MAR\ 1 2004 

NAL 
F 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC. , 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

VERIFIED MOTION TO ADMIT 

JAMES M. WEBSTER Ill, PRO HAC VICE 

Morgan Stanley & Co., Incorporated (MS & Co. ) and Morgan Stanley Senior Funding 

(MSSF), pursuant to Fla. R. Jud. Adm. 2.061, request this Court to admit attorney James M. 

Webster III, pro hac vice, and in support of this Motion, state the following: 

1. MS & Co. and MSSF request that this Court permit James M. Webster III an 

attorney with the law firm of Webster, Huber, Hansen, Todd & Evans, PLLC, whose address is 

1615 M Street, N.W., Suite 400, Washington, D.C. 20036, to appear pro hac vice and participate 

fully in this action as additional counsel on behalf of MS & Co. and MSSF. 

2. Mr. Webster is a member in good standing of the Bar of the District of Columbia, 

where he was admitted on April 1, 1996, and the Bar of the State of Maryland, where he was 

admitted on December 15, 1994. He is also admitted to practice in the U.S. District Courts for 

WPB#576512. I 
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the District of Columbia and Maryland, and the U.S. Courts of Appeals for the District of 

Columbia and Fourth Circuits. Mr. Webster has not been disciplined in any jurisdiction. 

3. Mr. Webster has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Webster has not, in the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Mr. Webster will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting James M. Webster III, pro hac vice for the purpose of representing MS & Co. and 

MSSF as counsel in connection with this action pending before this Court together with such 

other and further relief as the Court deems just and proper. 

WPB#5765 I 2. I 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

�*= 
James M. Webster III 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this ff 
day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Jos ph Ianno, Jr. 
Flotida Bar No: 6553� 1 

Counsel for Morgan Stanley & Co. Incorporated 

and Morgan Stanley Senior Funding 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#5765 I 2 I 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER GRANTING VERIFIED MOTION 

TO ADMIT JAMES M. WEBSTER, III, PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit James M. 

Webster, III, Pro Hae Vice, and the Court having heard argument of counsel and being 

otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co., Inc.' s and Morgan Stanley Senior Funding, Inc. ' s Verified 

Motion to Admit James M. Webster, III is GRANTED. Counsel is admitted for the 
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purpose of this case. 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 

Morgan Stanley v. MacAndrews & Forbes, Case No: CA 03-5165 AI 

Order Granting Motion to Admit James M. Webster, III, Pro Hae Vice 
Page 2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 

__ day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr. , Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

James M. Webster, III 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#576507.3 

ELIZABETH T. MAASS 
Circuit Court Judge 
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63/17/2004 16:14 .. FAX 561 659 7368 CARLTON FIELDS WPB . 

CARLTON FIELDS, P.A. 

BSPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 334-01-6149 

Date: March 17, 2004 

To; Jack Scarola 
Jerold Solovy 

Thomas Clare 
M'ichael K Kellogg 

AlTORNCYS AT LAW 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, PL 33402-0150 

TBL(S61) 659-7070 .FAX (S61) (i59·7368 

FAX COVER SHEET 

I , Phone Number l Fax Number 

(S61) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 527-0484 

(202) 879-5993 (202) 879-5200 
(202) 326-7900 (202) 326-1999 

From: Joyce Dillard, CLA, for Joseph lanno, Jr. (561) 6.59-7070 (561) 659-7368 

Client/Mauer No.: 47877/14092 Employee No.: 

Total Number or Paees Befn2 Transmitted, Indudio2 Cover Sheet: 2.5 
Message: 

To follow please find a copy of Morgan Sranley's motions to admit attorneys James M. Webster, m, Mark C. 
Hansen, and Rebecca A. Br:ynonpro bac vice, and notice ofheaiing for March 19, 2004. 

la! 001/025 

Dorigiiral to follow Via Regular Mllil Cl Oripalll will Nat be Sent [J Ol'Jglnal will follow via Overnight Courier 

........................ ,...111111111•••················-·-··**·························"'·"'········ .. ···*··-············ 

"Che: lnfannation conrained in 1hl& fllc.simile message is auomcy prMlcgc:d and �ntidentild inf\mnatiDn mlmded only for "&be use of lhe individual or 
entity named above.. Jf tllli: retd(:r or thi11 rncqai:e Is not the intmded n:cipienr, you ate heteby noufied that llllY dissi:nrlnatiQn, di$1nliutiou or copy of 
lhit .commtJl\icaiion is strictly !)rolu"bired. ff you have �ved Ibis C0!11mlllli�n In error, plCBBc immc:diaie.ly noufy us by Wlcphone (if IQllg 
4istanec, plcaoe call llClhc:ct) and mum the original message ro ua ar lhe above address via the U.S. Poml Service. Thank you • 
. .................... "' .............................................................. ,., ••..•.•..................... 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATEL. Y AT: 
(561) 659-7070 

TELECOPIEROPERATOR: --�--------------------

WPB#566762. l CAR.J..TON FIELDS, P.A. 

"fAMPA OlU.ANDO 'rALl.AHASSEE WEST PALM BEACH ST. PETF,RSBURG MIAMI 
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03/17/2004 16:14 FAX 561 658 7368 CARLTON FIELDS WPB @002/025 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCIBT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03�5165 AI 

MACANDREWS & FORBES HOLDINGS, JNC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#S71076.6 

March 19, 2004 

3:30p.m. 

Palm Beach County Courthouse, Cowtroom 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley & Co. Incorporated's and Morgan Stanley 
Senior Funding, Inc. 's Verified Motion to Admit James M. 
Webster, IlI, Pro Hae Vice; 

16div-004827



03/17/2004 16:15 FAX 561 659 7368 CARLTON FIELDS WPB � 003/025 

Coleman v. Morgan Stanley 
Case No; 03-CA-005045 Al 

Notice of Hearing 
Page2 

Morgan Stanley & Co. Incorporated's and Morgan Stanley 
Senior Funding, Inc. 's Verified Motion to Admit Mark C. 
Hansen Pro Hae Vice; 

and 

Morgan Stanley & Co. Incorporated's and Morgan Stanley 
Senior Funding, Inc.'s Verified Motion to Admit Rebecca 
A. Beynon Pro Hae Vice 

KlNDLY GOVERN YOURSELVES ACCORDIN"GLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposin: counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you aro a person with a disability who ni:i:ds any a.ccommodadon in order to participate in this 
proceeding. you are entitled. at no costs to you, to the provision of cenain ;isoistance. Please con1act 
the ADA Coordinator in the Administrative Office of the Court, Palm Boaeh County Cow:thouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach. Florida 33401; telephone number (561) 
355-2431 within two (2) working days ofyom R1Ceipt of this notice; if you are hearing or voice 
impaired, call 1-800.955-8771. 

CERIIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this d: 
day'ofMarch, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076.6 

CARLTON FIELDS� P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago. IL 60611 

' 

WPB#571076.6 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/025 

Coleman v. Morgan Stanle;; 
Case No: 03-CA-005045 AJ 

Notice of Hearin!! 
Page 3 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff{s), 

vs. 

MORGAN STANLEY & co., rnc., 

Defendant(s). 

CASE NO: CA 03·5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

VERIFIED MOTION TO ADMl'l' 
REBECCA A. BEYNON. PRQ HAC VICE 

Morgan Stanley & Co., Incorporated (MS & Co.) and Morgan Stanley Senior Funding 

(MSSF). pursuant to Fla. R Jud. Adm. 2.061, request this Court to admit attorney Rebecca A. 

Beynon, pro hac vice, and in support of this Motion, state the following: 

1. MS & Co. and MSSF request that this Court permit Rebecca A. Beynon, an 

attorney with the law finn of Kellogg, Huber, Hansen, Todd & Evans. PLLC, whose address is 

1615 M Street, NW, Washington, D.C. 20036, to.appear pro hac vice and participate fully in 

this action as additional counsel on behalfofMS & Co. andMSSF. 

2. Ms. Beynon is a member in good standing of the Bar of the District of Colwnbia, 

where she was admitted in 1995, and the Bar of the State of Texas, where she was admitted in 

November 1994. Ms. Beynon has not been disciplined in any jurisdiction. 

16div-004830
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3. Ms. Beynon has read all the applicable provisions of The Rules of Judicia} 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion coIDplies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Ms. Beynon has not, in the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Ms. Beynon will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting Rebecca A. Beynon,pro hac vice for the purpose of representing MS & Co. and MSSF. 

as counsel in connection with this action pending before this Court together with such other and 

further relief as the Court deems just and proper. 

WP�7!UU.J 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the, 

statements in the foregoing motion are true and conect. 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished tc 

all counsel of record on the attached set'Vice list by facsimile and Federal Express on this } rf:-:.. 
day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15'b Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

wPBIITT6�1 S. I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsim.ile: (561) 659-7368 
E�mail: jianno@carltonfields.com. 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 

16div-004833



03/ 17/2004 16:16 FAX 561 659 7368 

Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SWPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 

Chicago, IL 60611 

CARLTON FIELDS WPB � 008/025 

SERVICE LIST 
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IN THE CIRCUIT COURT OF THE 
FlFTEENTH JUDICIAL CJRCUIT 
1N AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v . CASE NO: CA 03-5045 AI 

. MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

ORDER GRANTING VERIFIED MOTION 
TQ ADMIT REBECCA A. BEYNON, PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Rebecca A. 

Beynon, Pro Hae Vice, and the Cdurt having heard argument of counsel and being 

otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co ., Inc, 'sand Morgan Stanley Senior Funding, Inc.'s Verified 

Motion to Admit Rebecca A. Beynon is GRANTED. Counsel is admitted for purposes of 

WP!lll510!!D1.I 
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this case. 

CARLTON FIELDS WPB � 0 11/025 

Coleman v. Mol'gan Stanley, Case No: CA 03-5045 AJ 
Mor�a11 Stanley v. MacAndl'ews & Fol'bes, Case No; CA 03-5165 Al 

Order Granting Motion to Admit James M. Webster, ID, Pro Hae Vice 
Page2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 

�- day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beac� FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

James M. Webster, ill 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
S.ummer Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Pa1m Beach, FL 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
OneIDMPlaza 
Suite 4400 
Chicago, IL 60611 

WPBl>S7UCYT, I 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CillCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 Al 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .• 

Defendant(s). 

VERIFIED MOTION TO ADMIT 
JAMES M. WEBSTER In. PRO HAC VICE 

Morgan Stanley & Co., Incoxporated (MS & Co.) and Morgan Stanley Senior Funding 

(MSSF), pursuant to Fla. R. Jud. Adm, 2.061, request this Court to admit attomey James M. 

Webster m,pro hac vice, and in support of this Motion, state the following: 

I. MS & Co. and MSSF request that this Court pennit James M. Webster ill an 

attorney with the law firm of Webster, Huber, Hansen, Todd & Evans, PLLC, whose address is 

1615 M Street, N.W,, Suite 400, Washington, D.C. 20036, to appear pro hacvice and participate 

fully in this action as additional counsel on behalf of MS & Co. and MSSF. 

2. Mr. Webster is a member in good standing of the Bar of the District of Columbia, 

where he was admitted on April 1, 1996, and the ·Bar of the State of Maryland, where he was 

admitted on December 15, 1994. He is also admitted to practice in the U.S. District Courts for 

WPBf!76512. I 
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the District of Columbia and Maryland, and the U.S. Courts of Appeals for the District of 

Columbia and Fourth Circuits. Mr. Webster has not been disciplined in any jurisdiction. 

3. Mr. Webster has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Webster has not, in the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Mr. Webster will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. lanno is a member in good standing of the Florida Bar. 

8. A proposed ord'*" granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting Jam.es M. Webster ill, pro hac vice for the purpose of representing MS & Co. and 

MSSF as collllSel in connection with this action pending before this Court together with such 

other and further relief as the Court deems just and proper. 
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The unde.rsigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

Y•V/Jdm : 
James M. Webster Ill 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to· 
l/th.---

all counsel of record on the attached service list by facsimile and Federal Express on this _J_L 

day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A Beynon 
KELLOGG, HUBE� HANSEN, 

TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

wP�6512.I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (561) 659-7070 
Facsimile: (561) 659�7368 
E-ma.ihjianno@carltonfields.com 

J os h Ianno, Jr. 
Florida Bar No: 6553 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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Jack Scarola 

SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 

Chicago, IL 60611 

CARLTON FIELDS WPB � 016/025 

SERVICE LIST 
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COLEMAN (PARENT) HOL:DINGS INC .• 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC,, 

Plaintiff, 

Y. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT JAMES M. WEBSTER. IlL PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc.'s and Morgan Stanley Senior Funding. Inc.'s Verified Motion to Admit James M. 

Webster, m, Pro Hae Vice, and the Court having heard argument of counsel and being 

otherwise fully advised in the.premises, it is hereby 

ORDERED AND �JUDGED that: 

Morgan Stanley & Co., Inc.'s and Morgan Stanley Senior FWlding, Inc.'s Verified 

Motion to Admit James M. Webster, ill is GRANTED. Counsel is admitted for the 
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putpose of this case. 

CARLTON FIELDS WPB It! 018/025 

Coleman v. Morgan Stanley, Case No: CA 03-5045 A 
Morgan. Stanley v. MacAndrews & Forbes. Case No: CA 03-S 165 AJ 
Order Granting Motion to AdmitJames M. Webster, UI, Pro Hae Vice 

Page 2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 

__ day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

James M. Webster, ill 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & smPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 

2 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 
I ��------------����������-----

VERIFIED MOTION TO ADMIT 
MARK C. HANSEN. PRO HAC VICE 

Morgan Stanley & Co., Inco:rporated MS & Co.) and Morgan Stanley Senior Funding 

(MSSF), pursuant to Fla. R. Jud. Adm. 2.061, request this Court to admit attorney Mark C. 

Hansen, pro hac vice, and in sllpport of this Motion, state the following: 

1. · MS & Co, and MSSF request that this Court permit Mark C. Han.sen, an attorney 

with the law finn of Kellogg, Huber, Hansen, Todd & Evans, PLLC, whose address is 1615 M 

Street, N.W., Suite 400, Washington, D.C. 20036, to appear pro nae vice and participate fully in 

this action as additional counsel on behalf of MS & Co. and MSSF. 

2. Mr. Hansen is a member in good standing of the Bar of the Di.strict �f Columbia, 

where he was admitted in December 1990, the Bar of the State of Massachusetts, where he was 

admitted in December 1983, and the Bar of the State of Maryland. where he was admitted in 

April 1995. He is also admitted-to practice before -the U.S. District Courts for the District of 

WPD�576'10.1 
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Columbia, Massachusetts, Maryland, Illinois, the U.S. Courts of Appeals for the District ot 

Columbia, First, Second, Third, Founh, Fifth, Sixth, Seven� Ninth, Eleventh, and Federal 

Circuits, and the Maryland Court of Appeals. Mr. Hansen has not been disciplined in any 

jurisdiction. 

3. Mr. Hansen has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Hansen ha.c; not, in. the past five years, sought pro hac vice admission in any 

other matter before this or any other Florida state court. 

7. Mr. Hansen will be associated with Joseph Ianno, Jr. for pmposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bat. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc. and MacAndrews & .Forbes, Inc. 

have been consulted regarding this motion and object to this motion. 

WHEREFORE, MS & Co. and MSSF respectfully request that this Court enter an order 

admitting Mark C. Hansen, pro hac vice for the purpose of representing MS & Co. and MSSF as 

counsel in connection with this action pending before this Court together with such other and 

further relief as the Court deems just and proper. 

Wl'lill�6Sl6.J 
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The undersigned verifies that he has knowledge of the facts stated herein. and that the 

statements in the foregoing motion are true and 

3 
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CERTI.F1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished kt 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this J�-
day of March, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FLBarNo. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
IaRKLANi> & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326· 7900 
Facsimile: (202) 326-7999 

WPBf576516.1 

CARLTON FmLDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: ��-
Florida Bar No: 655351 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

. . . 
CARLTON FIELDS WPB @023/025 

SERVICE LIST 
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Jll,f THE CIRCUIT COURT OF THE 
FIFTEENTH n.JDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOIDINGS INC., 

Plaintiff, 

v. CASE NO; CA 03-5045 AJ. 

MORGAN STANLEY & CO., INC., 

Defendant 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDrNGS, INC., 

Defendant. 

ORDER GRANTING VERIFIED MOTION 
TO ADMIT MARK C. HANSEN, PRO BAC VICE 

TIIlS CAUSE having come before the Court upon Morgan Stanley & Company, 

Inc. 's and Morgan Stanley Senior Funding, Inc. 's Verified Motion to Admit Mark C. 

Hansen, Pro Hae Vice, and the Court having heard argument of counsel and being 

otherwisC? fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co., Inc.'s and Morgan Stanley Senior Funding, Inc.'s Verified 

Motion to Admit Mark C. Hansen is GRANTED. Counsel i.s admitted for purposes of 

16div-004849



03/11/�604 16:18 �AX 561 659 7388 

this case. 
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Coleman v. Morgan Sra11ley, Case No: CA 03·5045 A! 
Morgan Stanley v. Mac.4.ndrews & Forbes, Case No: CA 03-5165 AI 
Order Grall.ting Morion to Admit James M. Webster, III, Pro Hae Vice 

Page2 

DONE AND ORDERED in West Palm Beach, Pahn Beach County, Florida this 

_ day of March, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 3340 I 

Thomas D. Yannucci:, P.C. 
Thom.as A. Clare 
KIRKLAND & ELLIS LLP 
655 151b Street, N.W. -Suite 1200 
Washington, D.C. 20005 

James M. Webster, III 
Rebecca Beynon 
Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square, Suite 400 
1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 
SEARCY, DENNEY, SCAR.OLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 

Wl'IWS76.507.2 

ELIZABETH T. MAASS 
Circuit Court Judge 

2 . 
.. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF FILING ORIGINAL DECLARATIONS 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc., by and 

through their undersigned counsel, hereby give notice that it has filed the original declarations of 

James F. Doyle, Esq., Thomas A. Clare, Esq., and Rebecca A. Beynon, Esq. 

WPB#576589. I 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and e-mail on this �y of 

March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#576589. I 2 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

DECLARATION OF JAMES F. DOYLE, ESQ. 

I, James F. Doyle, Esq., declare: 

1. I submit this declaration in support of Morgan Stanley's Opposition to 

CPH's Motion For A Rule To Show Cause. All facts set forth in this declaration are based upon 

my personal knowledge. If called as a witness, I could and would competently testify to all facts 

stated in this declaration. 

2. I am a Vice President & Counsel in Morgan Stanley's Law Division. I 

have day-to-day responsibility for the above-captioned actions. 

3. Neither I nor anyone else from Morgan Stanley to my knowledge provided 

the Settlement Agreement between CPH and Arthur Andersen (or any other "Confidential" 

materials or information) to Wachovia Bank N.A., either before or after Morgan Stanley and 

Wachovia filed their lawsuits against Arthur Andersen. Neither I nor anyone else from Morgan 

1 
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Stanley to my knowledge discussed the Settlement Agreement (or any other "Confidential" 

materials or information) with Wachovia, either before or after Morgan Stanley and Wachovia 

filed their lawsuits against Arthur Andersen. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed thisi_!th day of March, 2004, in New York, New York. 

" 2 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

DECLARATION OF THOMAS A. CLARE, ESQ. 

I, Thomas A. Clare, Esq., declare: 

1. I submit this declaration in support of Morgan Stanley's Opposition to 

Coleman (Parent) Hoiding, Ihc.�sT'CPH") Motion For A Rule To Show Cause. All facts set 

forth in this declaration are based upon my personal knowledge. If called as a witness, I could 

and would competently testify to all facts stated in this declaration. 

2. I am a partner in the law firm of Kirkland & Ellis LLP. Kirkland & Ellis 

LLP is counsel to Morgan Stanley in the above-captioned matters. I have been an attorney at 

Kirkland & Ellis LLP since 1996. 

3. On March 10, March 11, and March 12, 2004, I conducted a series of 

telephone conferences with attorneys at Jenner & Block, counsel for CPH, to discuss pretrial 

scheduling and discovery matters. In the course of those telephone conferences, I spoke with 

1 
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three different attorneys representing CPH. CPH's attorneys never informed me that CPH 

intended to file a Motion for a Rule To Show Cause on March 12, nor did they make any effort 

to discuss or resolve any of the issues raised in that Motion. 

4. On March 12, 2004, during one of those telephone conferences, I 

specifically asked one of CPH' s attorneys whether there were any motions that CPH intended to 

file for consideration at the March 19, 2004 case management conference other than the 

discovery motions we had already discussed. CPH's attorney stated that, while "other motions" 

were under consideration," he "did not want to talk about them." CPH filed its Motion for a 

Rule To Show Cause within hours of that conversation. 

5. I took affirmative steps to ensure that no one had access to "Confidential" 

information or materials who is not authorized under the Confidentiality Order to do so. I did 

not provide anyone from Kellogg Huber, Hansen, Todd & Evans P.L.L.C. ("KHHTE") access to 

any "Confidential" information or materials until after KHHTE had been retained as counsel to 

Morgan Stanley. In addition, out of an abundance of caution, I requested the KHHTE attorneys 

to sign the Court-approved "Declaration Of Acknowledgment And Agreement To Be Bound By 

Protective Order," which is part of the Confidentiality Order in the above-referenced actions. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this l1_th day of March, 2004, at Washington, D.C. 

��,�-
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

DECLARATION OF REBECCA A. BEYNON, ESQ. 

I, Rebecca A. Beynon, Esq. declare: 

1. I submit this declaration in support of Morgan Stanley's Opposition to 

CPH's Motion For A Rule To Show Cause. All facts set forth in this declaration are based upon 

my personal knowledge. If called as a witness, I could and would competently testify to all facts 

stated in this declaration. 

2. I am an associate at the law firm of Kellogg, Huber, Hansen, Todd & 

Evans P.L.L.C. ("KHHTE"). I have been an associate at KHHTE since July 2003. Prior to July 

2003, I was a Special Assistant to the President in the White House Office of Faith-Based and 

Community Initiatives from 2002 to 2003. 

3. KHHTE was retained in late February 2004 to represent Morgan Stanley 

& Co. Incorporated and Morgan Stanley Senior Funding, Inc. (collectively, "Morgan Stanley") 

1 
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in those aspects of the above-captioned case that involve Arthur Andersen and in the prosecution 

of Morgan Stanley's claims against Arthur Andersen. 

4. I affirm that KHHTE did not have access to Confidential information 

under the July 31, 2003 Stipulated Confidentiality Agreement or the December 4, 2003 Order 

until after Morgan Stanley retained KHHTE as co-counsel in the above-captioned litigation and 

as counsel in Morgan Stanley's action against Arthur Andersen. 

5. I further attest that Morgan Stanley required KHHTE attorneys to sign a 

"Declaration Of Acknowledgment And Agreement To Be Bound By Protective Order," a part of 

the Court's Confidentiality Order. 

6. In accordance with our obligations under the July 31, 2003 Stipulated 

Confidentiality Order, neither I nor any other lawyer at KHHTE have ever provided any 

Confidential Material to Wachovia. 

7. In a March 2, 2004 letter I wrote to Wachovia's counsel on behalf of 

Morgan Stanley, I expressly declined to provide Wachovia "any information" regarding "the 

likelihood of recovery against Arthur Andersen, and in particular whether Arthur Andersen has 

available insurance coverage or other means with which to satisfy a judgment." 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this\1-th day of March, 2004, at Washington, D.C. 

�eyn� 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

DOR Of HY t 1 V/1 
Cl • ' ' . , / t " 

R 

... • ,i ;: L 

f r�1uNG 

CASE NO: CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc., by and 

through their undersigned counsel, hereby give notice that Morgan Stanley's Opposition to 

Coleman (Parent) Holdings, Inc.'s Motion for Rule to Show Cause, without exhibits, was filed 

under seal this 18th day of March, 2004. 

WPB#57126L3 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Piling Under Seal 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

*-
all counsel of record on the service list below by facsimile and Federal Express on this (B-

day of March, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 

Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@caritonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571261.3 2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

����������������--'/ 

----1·-·---· 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s). 

AGREED ORDER CONCERNING PRETRIAL SCHEDULE 

The Comi, having previously specially set this action for jury trial, and the parties having 

agreed to the following pretrial schedule, it is: 

ORDERED AND ADJUDGED that the proceedings relating to choice-of -law will take 

place on the following schedule: 

Morgan Stanley's Initial Choice-of-Law Brief April 30, 2004 

CPH's Choice-of-Law Opposition June 4, 2004 

Morgan Stanley's Choice-of-Law Reply June 18, 2004 

Hearing on Choice-of-Law June 28, 2004 (9:30 a.m.) 

·ORDERED AND ADJUDGED that the proceedings relating to summary judgment will 

take place on the follo'Ying schedule: 

Summary Judgment Briefs September 20, 2004 
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Summary Judgment Oppositions October 25, 2004 

Summary Judgment Replies November 8, 2004 

Summary Judgment Hearing November 19, 2004 

ORDERED AND ADJUDGED that the proceedings relating to mediation will take place 

on the following schedule: 

Mediator Selected November 19, 2004 

Mediation December 6, 2004 

ORDERED AND ADJUDGED that the proceedings relating to expert discovery will take 

place on the following schedule: 

Plaintiffs' Expe1i Disclosures 

Defendants' Expert Disclosures 

Rebuttal Expert Disclosures 

Depositions of Experts 

September 10, 2004 

September 24, 2004 

October 8, 2004 

October 18-29, 2004 

The parties agree, and the Court orders, that expert witness disclosures shall include: (a) 

the name and business address of the witness; (b) the subject matter about which the expert will 

testify; (c) the substance of the facts and opinions to which the expert will testify; (d) a summary 

of the grounds for each opinion; ( e) a copy of any written reports issued by the expert regarding 

this case; (f) a copy of the expert's cmTiculum vitae; (g) a list of all cases in which the expert has 

testified during the past five years; (h) a list of all produced documents relied on by the expert; 

and (i) copies of all non-produced documents relied on by the expe1i. Expert witnesses will not 

be permitted to testify as to opinions, or the bases therefore, unless the opinions or bases were 

disclosed with particularity in accordance with this Order. 

ORDERED AND ADJUDGED that the parties may move to amend the pleadings in this 

case on or before August 6, 2004, or on a later date in accordance with Florida law. 

2 
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ORDERED AND ADJUDGED that the remaining pretrial proceedings will take place on 

the following schedule: 

Completion of Fact Discovery 

Deposition Designations Exchanged 

Deposition Counter-Designations and Initial 
Objections Exchanged 

Motions in Limine 

Witness Lists and Trial Exhibits Exchanged 

Objections to Counter-Designations Exchanged 

Meet-and-Confer re Deposition Designations 

Motion in Limine Oppositions 

Joint Pretrial Stipulation (in the form directed by the 
Court's Uniform Pretrial Procedure) 

Deposition Designations, Counter Designations, and 
Objections to Designations and Counter Designations 
provided to the Court 

Pretrial Conference 

Jmy Instrnctions and Verdict Fom1s Exchanged 

Final Pretrial Conference 

Jury Trial Begins (15 trial days) 

September 3, 2004 

November 19, 2004 

December 3, 2004 

December 3, 2004 

December 3, 2004 

December 8, 2004 

December 10, 2004 

December 13, 2004 

December 13, 2004 

December 13, 2004 

December 20-22, 2004 

Januaiy 14, 2005 

January 14, 2005 

January 18, 2005 

The Comi will receive objections to instructions and verdict forms, and the parties' 

counter-instructions on a date to be detem1ined during trial. 

3 
(CHICAG0)_-_1051485_3 3/11/2004 l ·59 PM 

T 

16div-004863



DONE AND ORDERED in West Palm Beach County, Florida this _ day of March, 

2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
213 9 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

#1051485 
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ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AGREED ORDER ON DEFENDANT MACANDREWS & FORBES HOLDINGS, INC.'S 
AND COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 

PRODUCTION OF DOCUMENTS RESPONSIVE TO 

DEFENDANTS'FIRST REQUEST FOR PRODUCTION 

THIS CAUSE having come to be considered upon Defendants' motion to compel 

production of documents responsive to Defendants' first request for production, the parties 

having reached agreement, it is hereby 

ORDERED and ADJUDGED: 

1. Concerning Requests Nos. 24, 35, 36, and 37 of Defendants' first request for 

production, to the extent such documents exist, Plaintiff Morgan Stanley Senior Funding, Inc. 

will produce all responsive non-privileged documents within 30 days. 

2. Concerning Requests Nos. 31, 32, 33, 42, 47, 49, 50, 61, 63, 65, and 66 of 

Defendants' first request for production, the date restriction previously imposed by MSSF will be 

removed and to the extent such documents exist, MSSF will produce all responsive non-

privileged documents within 30 days. 
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3. Concerning Request No. 40 of Defendants' first request for production, MSSF 

will produce: (a) the settlement agreement encompassed within the plan of reorganization; (b) 

any side deals or other agreements with the creditors' committee; and (c) any documents 

concerning the value of any settlement, any side deals, or proposed settlements, created prior to 

the consummation of the settlements, within 30 days. Morgan Stanley has represented that the 

documents concerning the value of any settlement or side deal created after the consummation of 

such settlement or side deal have already been produced, or will be produced, in response to 

other document requests. 

2004. 

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 
I 

---------------

MORGAN STANLEY SENIOR FUNDING, INC. 

Plaintiff, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

vs. CASE NO. 03-5165 AI 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I 

---------------

0 RD ER ON COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION FOR PERMISSION TO HA VE THIRD PARTY RETRIEVE 

MORGAN STANLEY E-MAIL AND OTHER RESPONSIVE DOCUMENTS 

THIS CAUSE having come to be considered upon the Coleman (Parent) Holdings Inc.'s 

Motion for Permission to Have Third Party Retrieve Morgan Stanley E-Mail and Other 

Responsive Documents, and the court having reviewed the file and being fully advised in the 

premises, it is hereby, 

ORDERED and ADJQDGEp: \\) 1-

'\)Qf\\AJ 1 u.)J\o� {hQ=jU�\)-r\:l J\o.��) 't@d U:> � � 

t':ue\lt.!\ \\ \--Q_ i?'\<I £u1>Ji. ;,._. fa;s s:-Pv?"'-"' 06 �s. {Ylcf\-. Id Co�· 
DONE AND ORDERED at West Palm Beach, Pal ch County, Florida, this \ '1,..---

day of -Jo\� 2004. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company, Inc. 
Case No.:2003 CA005045 Al 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 

Suitel400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 

Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO. CA 03-5045 AI 

Plaintiff, 
vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

���������������/ 
MORGAN STANLEY SENIOR FUNDING, INC. 

Plaintiff, 

vs. CASE NO. 03-5165 AI 
MACANDREWS & FORBES HOLDINGS, INC. , 

Defendant, 
I 

��������������-

0 RD ER ON MORGAN STANLEY'S MOTION TO COMPEL 

PURSUANT TO ALLEGED WRITTEN AGREEMENT 

THIS CAUSE having come to be considered upon Morgan Stanley's Motion to Compel 

Pursuant to Alleged Written Agreement, and the court having reviewed the file and being fully 

advised in the premises, it is hereby, 

ORDERED and ADJUDGED: 

DONE AND ORDERED at West Palm Beach, Palm Be \c,-unty, Florida, this _I _ 

day of '\"l\cv.J-- , 2004. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company, Inc. 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER AND NOTICE OF HEARING 

This case came before the Court for a case management conference and hearing on 

Coleman (Parent) Holdings, Inc.'s Motion for Rule to Show Cause March 19, 2004, with all 

parties well represented by counsel. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that within 10 days Defendants Morgan Stanley & 

Co., Incorporated and Morgan Stanley Senior Funding, Inc., shall produce for inspection 

and copying by Plaintiff all Exhibit As, Declaration of Acknowledgment and Agreement to 

be Bound by Protective Order, to the Stipulated Confidentiality Order entered July 31, 2003 

secured in connection with the dissemination of the settlement agreement between Plaintiff 

and Arthur Andersen, LLP. It is further 
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ORDERED AND ADmDGED that hearing on Plaintiffs Motion for Rule to Show 

Cause and Morgan Stanley & Co,, Incorporated and Morgan Stanley Senior Funding, Inc.'s 

Verified Motion to Admit Rebecca A. Beynon, Pro Hae Vice; Verified Motion to Admit 

James M. Webster III, Pro Hae Vice; and Verified Motion to Admit Mark C. Hansen, Pro 

Hae Vice shall be held 

April 30, 2004, at 9:00 a.m. - 10:30 a.m. and 3:00 p.m. - 5:00 p.m. 

at the West Palm Beach Courthouse, Room 1 lA, 205 N Dixie Hwy, WPB, FL. It is further 

ORDERED AND ADmDGED that the attorneys/parties must submit to the Court one (1) 

week before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of the motions have been settled, 

and orders entered, or the motions withdrawn. 

DONE AND ORDERED in West Pal 

day of March, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

alm Beach County, Florida thisO."d--

ELIZABETH T. MAASS 

Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Adrninistrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koOdinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou bebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach,. Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s ). 

ORDER ON MORGAN STANLEY'S MOTION TO COMPEL RESPONSE TO 

FOURTH SET OF INTERROGATORIES 

THIS CAUSE came before the Court March 19, 2004 on Morgan Stanley's Motion to 

Compel Response to Fourth Set of Interrogatories, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. Within 30 days, 

Plairltiff shall serve its amended Answer to Morgan Stanley's Fourth Set of Interrogatories, 

specifically stating, if known, the date and time Plaintiff contends Defendant knew the 

alleged misrepresentations found in (i) the "Discussion Materials" and Strategic Plan 

furnished February 23, 1998; (ii) those listed as bullet points in Plaintiffs Response to 

Interrogatory 3 of Defendant's First Set of Interrogatories; (iii) the March 19, 1998 press 

release; and (iv) documents SB232346; MS 0007797-0007970; SB 0018203-0018288; MS 

009999; CP 038199-038206; CP 016766; CP 039154-039157; CP 016747-016750; CP 
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004888; CP 009659-009660; and CP 046317-046319, were false and/or misleading. 

DONE AND ORDERED in West Palm Beach, P,, lm Beach County, Florida this ;;ro-­

day of March, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NVI, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. IN CORPORA TED, 

Defendant. 

MORGAN STANLEY'S MOTION TO DISCHARGE JURY PANELS 

Pursuant to Fla. R. Civ. P. 1.43 1, Morgan Stanley & Co. Incorporated ("Morgan 

Stanley") respectfully requests that the Court enter an order discharging the two panels of 

prospective jurors who have participated in voir dire examination on March 11, 16, 17, and 22, 

2005. On March 23, 2005, this case changed fundamentally as a result of the withdrawal by 

Kirkland & Ellis LLP ("K&E") from its representation of Morgan Stanley and the Court's ruling 

partially granting Plaintiffs renewed motion for default judgment against Morgan Stanley. 

The assembled panels of prospective jurors have been examined for hours regarding a 

case that is now fundamentally different, and their examination was conducted by lead trial 

counsel whose representation of Morgan Stanley has now terminated under disquieting 

circumstances. Even a sugar-coated explanation of the events that have transpired is certain to 

bias these prospective jurors against Morgan Stanley - thereby depriving Morgan Stanley of its 

constitutional right to trial by a fair and impartial jury. This bias is not curable. Accordingly, the 
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Court should discharge these panels and permit the parties to begin voir dire examination afresh 

with new panels. 

ARGUMENT 

1. "The primary purpose of voir dire is to determine whether the juror is qualified 

and will be fair and impartial, free from all bias, prejudice or interest in the cause being tried." 

Ritter v. Jimenez, 343 So. 2d 659, 661 (3d DCA 1977) (quoting Barker v. Randolph, 239 So. 2d 

11 O (Fla. 1st DCA 1970) ). 

2. Although the "decision whether to dismiss any or all jurors lies in the sound 

discretion of the trial judge," Bauta v. State, 698 So. 2d 860, 861 (Fla. 3d DCA 1997), courts 

have recognized that "'the impartiality of the finders of fact is an absolute prerequisite to our 

system of justice."' Mitchell v. State, 862 So. 2d 908, 911 (Fla. 4th DCA 2003) (quoting 

Williams v. State, 638 So. 2d 976, 978 (Fla. 4th DCA 1994)); see also Carratelli v. State, 832 So. 

2d 850, 854 (Fla. 4th DCA 2003). As the Florida Supreme Court has repeatedly held, "[t]he test 

for determining juror competency is whether the juror can lay aside any bias or prejudice and 

render a verdict solely on the evidence presented and the instructions on the law given by the 

court." Busby v. State, No. SC02-1364, 2004 WL 2471387, at *4 (Fla. Nov. 4, 2004) (granting 

new trial to defendant prejudiced by trial court's improper denial of for-cause challenge against 

juror); see also Weinstein Design Group, Inc. v. Fielder, 884 So. 2d 990, 994 (Fla. 2004) (same); 

Singer v. State, 109 So. 2d 7, 24 (Fla. 1959) (same). 

3. Applying this rule, "' [ c ]lose cases [involving challenges to the impartiality of 

potential jurors] should be resolved in favor of excusing the juror rather than leaving a doubt as 

to his or her impartiality."' Weinstein Design Group, Inc. v. Fielder, 884 So. 2d 990, 994 (Fla. 

2004) (quoting Bryant v. State, 765 So. 2d 68, 71 (Fla. 4th DCA 2000)); see also Carratelli, 832 

So. 2d at 854. 

2 
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4. In the many hours that panel members have spent in voir dire examination, they 

have received detailed descriptions and explanations regarding the case. The information that 

these panels have thus far received from the parties' lawyers and the Court is now, for the most 

part, wholly invalid. Obviously, these prospective jurors cannot be kept in the dark about what 

has occurred. But it will be impossible to explain to these prospective jurors the highly unusual 

events that have occurred in a way that does not grossly prejudice Morgan Stanley. 

5. As an initial matter, Morgan Stanley's voir dire examination has so far been 

conducted solely by lead trial counsel from K&E. Morgan Stanley's credibility with the 

prospective jurors turned wholly on their perception of and trust in that lawyer. Now, however, 

that attorney has withdrawn from the representation of Morgan Stanley and will no longer play 

any role before the jury in this matter. This lawyer's disappearance from the case will cause 

prospective jurors to speculate as to why he suddenly vanished from his representation of 

Morgan Stanley. Moreover, when they are instructed at trial, the jurors will be forced to 

conclude that, during voir dire, Morgan Stanley deliberately misled them by permitting this 

lawyer to appear before them. Their trust in Morgan Stanley will be fatally and irreparably 

undermined, to a degree far different than any new juror would feel if he or she learned merely 

that previous counsel had been terminated. 

6. In addition, potential jurors have been instructed that Morgan Stanley's liability to 

Coleman (Parent) Holdings, Inc. ("CPH") is something that, if selected as jurors, they will be 

called upon to decide. For example, Prospective Juror No. 65 (a member of the first panel) 

pointedly asked: "[H]as this case been proven, and have people been proven at fault and we're 

deciding compensation?" 3/16/05 Vol. 39 Hrg. Tr. at 4098:18-20. In response, the panel was 

3 
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informed that jurors would be deciding liability issues: "No one's guilt has been proven with 

regard to anything yet. You haven't heard the first piece of evidence." Id. at 4099: 15-17. 

7. Along these same lines, on March 17, 2005, plaintiffs counsel informed the 

second panel that "before we ever start talking about damages," it would be necessary to prove 

"Morgan Stanley did something wrong." 3/17/05 Vol. 40 Hrg. Tr. at 43 14:20-22. Prospective 

Juror No. 92 noted that "first you'd have to decide if there was anything wrong first before you 

would do the amount, right?" Id. at 43 15: 1-3. Plaintiffs counsel assured her that, if the party 

with burden of proof "proved nothing," then the jury's "verdict would be, Morgan Stanley, you 

didn't do anything wrong because it hasn't been proven." Id. at 43 15:15- 17. "No liability, zero 

verdict." Id. at 4315:21-22. 

8. Now, as a result of the Court's default ruling, these same jurors will be told that 

- completely to the contrary of what they were told previously - liability will now not be an 

issue for them to consider. Such an instruction cannot be accomplished without irreparable 

prejudice to Morgan Stanley. The jurors will undoubtedly speculate, to Morgan Stanley's great 

detriment, as to why this unusual decision was reached and why they previously received 

different instructions on the issue. Jurors will infer that at least some of this conduct occurred 

during voir dire examination, leading to the inevitable conclusion that Morgan Stanley 

deliberately deceived them during voir dire examination. 

9. These circumstances alone would warrant the discharge of the jury panel. 

However, they are compounded by the many objectionable statements that have been made 

during the voir dire process. Plaintiffs counsel has improperly suggested criminal or 

administrative proceedings were brought, leading to the Court reading a curative instruction. 

See, e.g., 31 16105 Vol. 38 Hrg. Tr. at 4036:23-4037:6 ("So whether there have been criminal 

4 
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proceedings, the nature of the criminal proceedings, who was subject to criminal proceedings, 

whether some administrative agency took action with regard to these issues, that's not a concern 

of the jury. You will be instructed at the conclusion of the case that you must focus your concern 

solely on the civil issues."). Plaintiffs attorneys have made inappropriate comments regarding 

their religious affiliation that the Court found were designed to curry favor with the jurors. See, 

e.g., 3/17/05 Vol. 41 Hrg. Tr. at 4376:2-13 ("You know, in my own studies I've learned about 

the Old Testament God as being a God - a stem God of vengeance, and the New Testament 

God of God being forgiveness, of love. The primary message of the Old Testament being, 

follow the rules, keep the Ten Commandments. And the primary message of the New Testament 

being one of love and forgiveness. But there is a rule-following aspect to the New Testament as 

well, because Christ comes into the temple and throws out the money. He gets angered. He's 

had enough."). They have improperly remarked upon the wealth of Morgan Stanley's counsel. 

See, e.g., 3/17/05 Vol. 41  Hrg. Tr. at 4355:6-11 ("It was because I saw Mr. Ianno driving his 

fancy car, and I have a grudge against him because he's the lawyer on the other side of this case 

and so I have intentionally run into him with his automobile, purposely used my car as a 

weapon."). 

10. The panels of prospective jurors will be irreversibly tainted by these events. As 

Morgan Stanley is prepared to show through expert testimony, any explanation these panel 

members are given regarding the highly unusual events that have occurred will be inadequate to 

cure the prejudice to Morgan Stanley. In these circumstances, selecting jurors from these tainted 

panels would be violative of Morgan Stanley's constitutional due process right to have this 

matter heard by a fair and impartial jury. 

5 
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WHEREFORE Morgan Stanley respectfully requests that this Court enter an Order 

discharging the two panels of prospective jurors that participated in voir dire examinations 

conducted on March 11, 16, 17, and 22, 2005. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumish�to 

all counsel ofrecord on the attached service list by facsimile and hand delivery on thi�3 ---day 

of March 2005. 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. Incorporated 
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Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

c/o Mafco Holdings, Inc. 
777 S. Flager Drive 
Suite 1200 - West Tower 
West Palm Beach, FL 22401-6136 

SERVICE LIST 
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Law Offices 

Suite 401, Centre 

515 North 

P:e:--�.:;ee.J-{-li.P..-J��Q.Ji.. 
West Palm Beach, Florida 33401 

Tel. 561-833-3772 

Fax 561 -833-4585 

www.dcsmithlaw.com 

March 23, 2004 

BY HAND 

The Honorable Elizabeth T. Maass 

Circuit Judge, Fifteenth Judicial Circuit of Florida 

Room 11.1208, Palm Beach County Courthouse 

205 North Dixie Highway 

West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., Inc., 

Case No. 02003CA005045XXOCAI 

D. Culver "Skip" Smith HI 
dcs@dcsmithlaw.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc., et 
al., Case No. 502003CA005 l 65XXOCAI 

Notification of companion case 

Dear Judge Maass: 

accordance with local administrative order 2.009-5/99, I wish to notify Your Honor of the 

following recently-filed companion case to the two above-referenced cases that are pending in 

your division: 

Morgan Stanley & Co. Incorporated, et al. v. Arthur Andersen LLP et al., 

Case No. 502004CA002257XXXXMB (Division AA) 

I have filed a motion on behalf of the plaintiffs to transfer this recently-filed action to your 

division. The motion is set for hearing before Judge Miller on Tuesday, March 30, 2004, 

at 8:45 a.m. 
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The Honorable Elizabeth T. Maass 
March 2004 

2 of 2 

1037-001.ltr .maass.01 

yours, 

cc: The Honorable Karen M. Miller (by hand) 

Mr. Michael Moscato (by facsimile) 

Ms. Rebecca A. Beynon (by e-mail/pdf) 
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COLEMAN (PARENT) HOLDINGS, INC:, . 

vs. 
Plaintiff(s ), 

·- ' . 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFIEENTH JUDICIAL CIRCUIT 

IN ANDFORPALMBEACBCOUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDERAND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Skip Smith's letter dated March 23, 2004. 

, _.PONE AND ORDERED in West Palm Be· alm Beach <;:ounty, Florida this 

�ay of March, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, I1 60611 

Skip Smith, Esq. 
515 N. Flagler Dr., Suite 401 
West Palm Beach, FL 33401 
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MAR-26-2004 15:39 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date: March 26, 2004 

To: Thomas A. Clare, Esq. 

Joseph lanno, Jr. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 P.01/04 

"1ENNER&BLOCK 

Jenner&: Block LLP 
OnemMPlaza 
Chicago, IL 60611 
Tel 312 222-9!1.50 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering he message to the intended recipient, you are hereby notifieddtat any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error. please notify us inmcdiately by telephone, and return the 
original message to us at the above address via postal service. Thlllk you. 

Message: 

Total number of pages including this cover sheet: Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

16div-004887



MAR-26-2004 15:39 

March 26, 2004 

By Telecopy 

Thomas A. Clare, Esq. 

KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/04 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jcnner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I enclose a revised Notice of Deposition for Lili Rafii. 

Very truly yours, 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAOO_J063083_1 
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MAR-26-2004 15:39 JENNER AND BLOCK LLP 312 527 0484 P.03/04 

Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. , 
Case No.: 2003 CA OOS04S Al 

. 

Notice of Taking Videotaped Deposition 
March 26, 2004 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff,· 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FlFTEENTH ruDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIEws, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 

Lili Rafii April 2, 2004 at 9:30 a.m. Esquire Deposition Services 

216 E. 45lh St., 8th Floor 
New York, NY 10017 

The deposition will be recorded by videotape and stenographic means. The deposition 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

The videotape operator will be Esquire Deposition Services located in New York, New 
York. 
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... 

MAR-26-2004 16:39 JENNER AND BLOCK LLP 312 527 0484 P.04/04 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 26111 day of March, 2004. 

Dated: March 26, 2004 

Jerold S. Solovy 
Michael T. Brody 
Clark C. Johnson 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

COLEMAN (PARENT) HOLDINGS INC. 

By�1., 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-
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03/29/2004 16:17 FAX 

COLEI\1AN (PARENT) HOLDINGS INC., 
?laintiff(s), 

vs. 

MORGt\N STANLEY & CO., lt"lC., 
Defendant( s ). 

��������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACA �DREWS & FORBES HOLDINGS, INC., 
COLEI\1AN (PARENT) HOLDINGS INC., 

Defendant(s). 

I 

I4I 001/005 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

l\-1ACANDRE\VS & FORBES HOLDINGS INC.'S Al\'D 

COLEl\tIAN (PARENT) HOLDINGS INC.'S VERIFIED 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

MacAndrews & Forbes Holdings, Inc. ("MAPCO'') and Coleff.an (Parent) Holdings 

Inc. (":::'PH"), joined by their Florida counsel, Jack Scarola, move this Ccurt pursuant to Rule 

2.061 (b) of the Florida Rules ofJudicial Administration, for an Order pennitting Suzanne J. Prysak 

to appe;lf pro hac vice in this action on their behalf. In suppmi of the motion, MAFCO and CPH 

state: 

1. MAFCO and CPH have retained attorney Jack Scarola and the fim1 of Searcy Denney 

Scarola Bamhati & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West :Palm Beach, Florida, 

as Flori ia counsel to assist in this matter. 
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03/29/2004 16:18 FAX 141002/005 

MAPCO and CPH and their Florida counsel seek the assistance of Suzanne J. Prysak 

of Jenner & Block, LLC, One IBM Plaza, Chicago, Illinois, in this matter. MAFCO and CPH have 

preview ly retained the above-named law fim1 to provide legal representation in connection \Vi th this 

matter in 200 I. 

- .. Suzanne J. Prysak is a member in good standing of the follo,ving bars: U.S. Court of 

Appeals for the Seventh Circuit; U.S. District Court for the Northern District of Illinois; U.S. District 

Com1 for the Southern District of Illinois; and the Illinois Supreme Court. Outside of this case, Ms. 

Prysak I· as not filed an application in any Florida state court to appear as counsel under Florida Rule 

of Judicial Administration 2.061 in the last five years. Ms. Prysak has never been disciplined, 

suspended, or disbaned by any court. 

•f. Ms. Piysak has read all applicable provisions of the Florida Rules of Judicial 

Admini::tration and the Rules Regulating the Florida Bar, and this motion complies with those rules. 

Jack Scarola has been a member of the Florida Bar since 1S173, Florida Bar No. 

169440, and consents to act as co-counsel \Vith the foreign attorney in this ac·:ion. 

\VHEREFORE, MAFCO and CPR move this Court for an Order pe1111itting Suzaime 

J. Prysac to appear on their behalf in this action. 

Under penalty of pe1jury, I declare that I have read the foregoing motion and with 

respect o my credentials the facts stated in it are true. ,-. l 
/ ) 

-2-

I , . ,, 
")·. L D; 11_1 !"' _,..,l P < .-1h_; , /.°,".l P. , '-:.... \ ... . .  L "' .. ....._ .. . I L- '- •. . ,\, -._.( -· 

'-i.. i Suz�Jne J. Prysa. J1 
Respectfully sub_initteq; 

By: 

. ,. I 
//'\..__. [ ,.- �} 

JOhn ScaY-'ola 
/Fla. '.Bar No. 169.i40 

(,�· 
I :· 
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03/29/2004 16:19 FAX l4J 003/005 

CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 
.,.�·n�� 

furnislwd by U.S. Mail and facsimile to the following counsel for Plaintiff on this1:'... '/ day of March, 

2004. 

Doc. No. I )62776 

Joseph Ianno, Jr. 
CARL TON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Cl are 
Brett H. McGurk 
KIRK.LAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

.·1 
. i 

I 
/ 

I _: 

John Staro !a'. 
v 

'1 /1 
j 

/ : 
. ; ; 
}--/ 

/ 
/ �-· I< 

i I 

SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY, P.A. 

2139 Palm Beach Lakes Bl•rd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 

.., 
- .) -
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03/29/2004 16:19 FAX 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff( s ), 

vs. 

MORC AN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s), 

vs. 

MACA NDREWS & FORBES HOLDINGS, INC., 
COLEMAN (PARENT) HOLDINGS INC., 

Defendant(s). 

141004/005 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH, COUNTY, 

FLORIDA 

CASE NO. CA 03-504:5 AI 

CASE NO. CA 03-516S AI 

ORDER GRANTING VERJFIED MOTION TO 

PERMIT FOREIGN A TTOR.i�EY TO APPEAR 

fHIS CAUSE having come before the Court upon MacAndrews & Forbes Holdings, Inc. 

("MAF :O") and Coleman (Parent) Holdings Inc.'s ("CPH") Verified Moti:m to Pennit Foreign 

Attorney Suzanne J. Prysak to Appear pro hac vice, and the Court having been advised of the 

agreemr:nt of Florida counsel and being otherwise fully advised in the premiEes, it is hereby 

·JRDERED AND ADJUDGED that: 

. vfAFCO and CPH' s Verified Motion to Pennit Foreign Attorney E-uzanne J. Prysak to 

Appear ?ro hac vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this day of 

March, :�004. 

ELIZABETH T. \1AASS 
Circuit Court Judge 
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03/29/2004 16:20 FAX 

Copies :i.1rnished to: 

Thomas A. Clare, Esq. 
KJRKLA '1D & ELLlS LLP 
655 Fifbenth Street, N.\V. 
Suite 1200 
Washi1nton, D.C. 20005 

Joseph ]anno, Jr., Esq. 
CARLTCN F1ELDS, P.A. 
222 Lake View Avenue 
Suite lLIOO 
West P� Im Beach, FL 33401 

John Sc 1rola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SH PLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Pc: Im Beach, Florida 33409 
(561) 6f6-6300 
(561) 4�·8-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IB! .1 Plaza 
Chicagc, Illinois 60611 
(312) 2:2-9350 
(312) 5: 7-0484 (fax) 

141005/005 

-2-
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03 - 504 5 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

CASE NO: CA 03 -516 5 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above -styled case as 
follows: 

DATE: 

TIME : 

PLACE: 

BEFORE: 

CONCERNING: 

April 16, 2004 

4 :00 p.m. 

Palm Beach County Courthouse, Courtroom 1 lA 
20 5 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Motion For Protective Order Regarding The Use Of 
Confidential Personnel Evaluations 

and 

Motion To Compel Production of Documents Responsive 
To Morgan Stanley's Fourth Request For Production 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 
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The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 33401; telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 9th day 

of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 
Senior Funding, Inc. 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7 070 
Facsimile: (561) 659-7 368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 
vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 
I 

��������������� 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA.· 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives Notice of the filing of Coleman 

(Parent) Holdings Inc.'s Motion to Compel Answers to Inte1Togatories, filed under Seal on this 

date. 

2004. 

Searcy Dem1ey Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and MacAndrews 

16div-004899



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 

Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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#230580/mm 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 
vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 

��������������� 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives Notice of the filing of Coleman 

(Parent) Holdings Inc. 's Motion to Compel Answers to Deposition Questions and For Other 

Relief, filed under Seal on this date. 

I HEREBY CERTIFY that a true and con-ect copy of the foregoing has been furnished by 

\i1- !kv,IL 
Fax and Federal Express to all counsel on the attached list on this day of �' 

2004. 

� 
JACKS�P....J 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and MacAndrews 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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#230580/nun 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 
vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 
I 

---------------

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives Notice of the filing of Coleman 

(Parent) Holdings Inc.'s Motion to Compel Supplementation of Privilege Log and Other Relief, 

filed under Seal on this date. 

I HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 

l1]\- Lr•L Fax and Federal Express to all counsel on the attached list on this l/ day of P.p , 

2004. 

JACK S OLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Bamha1i & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and MacAndrews 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIR.CUTT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO 
MORGAN STANLEY'S FOURTH REQUEST FOR PRODUCTION 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") moves this Court to 

enter an order compelling Plaintiff Coleman (Parent) Holdings ("CPH") to produce documents 

responsive Request No. 1 of Morgan Stanley's Fourth Request for Production. In support of its 

Motion, Morgan Stanley states as follows: 

1. Request No. 1 of Morgan Stanley's Fourth Request for Production seeks the 

following categories of documents: 

All documents concerning any debt issued by Coleman or any parent or 
affiliate company where such debt was secured by the assets or stock of 
Coleman and/or any direct or indirect parent of Coleman, including but not 
limited to documents concerning the satisfaction, projected satisfaction, 
income required to satisfy or accounting treatment of such debt. 

(Jan. 23, 2004 MS 4th Req. for Prod. of Docs to Plf., Req. 1 (Ex. A).) 
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2. CPH objected to Request No. 1 and has significantly limited the scope and 

timefrarne of Morgan Stanley's request. Specifically, CPH stated that it would only produce 

"documents, if any, relating to any debt issued by CPH or Mafco and pending during the period 

1997-98 that was secured by stock in The Coleman Company, Inc., Coleman Worldwide 

Corporation or CLN Holdings Inc." (March 1, 2004 CPH's Resp. to MS 4th Req. for Prod. of 

Docs, Resp. 1 (Ex. B).) By limiting Morgan Stanley's request in this manner, CPH has 

unilaterally and improperly excluded scores of documents relevant to this lawsuit, including 

documents relating to: 

(a) debt obligations incurred by The Coleman Company itself - the very 
subject of the acquisition transac�ion that is at issue in this litigation; 

(b) debt obligations incurred by many other Coleman-related "holding 
companies" such as New Coleman Holdings, which MacAndrews & 
Forbes Holdings Inc. ("MAPCO") established to structure its indirect 
ownership in Coleman; 

( c) debt obligations incurred by other MAFCO affiliates but secured by 
shares of Coleman or the Coleman-related "holding companies"; and 

( d) debt that may not have been "pending" in 1997 - but which is nevertheless 
relevant to understanding CPH's then-existing debt structure because the 
debt had been refinanced, restructured, or delayed in a manner that would 
impact later financial periods. 

3. The limitations imposed by CPH are improper - and will unreasonably frustrate 

Morgan Stanley's efforts to obtain full and fair discovery of issues relevant to this lawsuit. 

When Sunbeam agreed to acquire CPH's interest in Coleman, it agreed to pay approximately 

$1.6 billion in cash, to provide CPH with approximately 14 million shares of Sunbeam stock, and 

to assume more than one billion dollars in operating and holding company debt. A complete 

understanding of the debt obligations that were issued or secured by Coleman and all of its 

related "holding companies" is critical to developing a complete and accurate financial picture of 

Coleman, understanding the facts that motivated CPH and MAFCO to sell the Coleman 

2 
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Company in the manner and at the t�me that they did, and understanding the substantial benefits 

that MAFCO and CPH derived from the acquisition transaction. 

4. MAFCO, CPH, and Coleman have an extremely complex and intertwined 

financial structure. Discovery in this case has shown that CPH, MAFCO, and Coleman 

"routinely" used shares of Coleman and Coleman-related "holding companies" to secure 

obligations incurred by MAFCO and its affiliates, including "affiliates" unrelated to Coleman. 

Indeed, a draft disclosure statement prepared by MAFCO's legal advisors for submission to the 

Securities Exchange Commission describes CPH's ownership of Coleman stock as follows: 

Substantially all of the shares owned are pledged to secure 
obligations of Coleman Worldwide Corporation and CLN 
Holdings Inc., and shares of intermediate holding companies are or 
from time to time may be pledged to secure obligations of 
MacAndrews & Forbes Holdings, Inc. or its affiliates. 

(MS Dep. Ex. 73 at 19 n.1 (Ex. C).) As written, CPH's objections and limitations to discovery 

would prevent Morgan Stanley from discovering information about both of the categories of 

obligations described in this draft disclosure statement. 

5. CPH's attempt to limit its response to debt that was "pending" in 1997 and 1998 

is similarly improper. Limiting the timeframe to 1997 and 1998 will prevent Morgan Stanley 

from analyzing the impact of 1994 - 1996 acquisitions and transactions on its financial position 

in 1997 and 1998. Coleman was undergoing a significant restructuring when it was purchased 

by Sunbeam. Between 1994 and 1996, Coleman bought six companies. Morgan Stanley seeks 

to understand the impact that the debt associated with these and other transactions may have had 

on CPH' s motivation for selling Coleman at the time that it did, and for the particular mix of 

cash, stock, and assumption of debt the parties ultimately agreed to in the February 27, 1998 

merger agreements. 
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6. For these reasons, Morgan Stanley requests the Court to enter an order directing 

CPH to produce documents responsive to Request No. 1 of Morgan Stanley's Fourth Request for 

Production in its entirety. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 9th day 

of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �� 
Zi;ttM:Bro 

4 

16div-004908



Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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Exhibit A 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S FOURTH REQUEST 
FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, 

Morgan Stanley & Co. Incorporated ("MS & Co.") requests that plaintiff produce the documents 

and things referred to in the following specific requests. The specific requests are preceded by 

Instructions and Definitions which shall govern the specific requests. Documents and things 

responsive to these requests should be produced to counsel for Morgan Stanley & Co. 

Incorporated at the law firm of Carlton Fields, P.A., 222 Lakeview Avenue, Suite 1200, West 

Palm Beach, FL 33401, within the time required by Florida Rule of Civil Procedure l .350(b) or 

as otherwise agreed to by the parties or specified by the Court. 

INSTRUCTIONS 

1. The connectives "and" and "or'' shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

1 

16div-004911



versa. 

2. The use of the singular form of any word includes the plural and vice 

3. Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including, but not limited to, any agents, 

employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys. 

4. If, in responding to this Request for Production, you encounter any 

ambiguities when construing a request or definition, the response shall set forth the matter 

deemed ambiguous and the construction used in responding. 

5. Whenever in this Request you are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying under 

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other information as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodian, and any other 

recipient to each other, in a manner that, without revealing the information claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the time set forth in the agreed-upon order. 

6. If production of any requested document(s) is objected to on the grounds 

that production is unduly burdensome, describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 
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privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document. 

8. If a responsive document exists but is no longer in your possession, 

custody, or control, state: its date, author(s), recipient(s), subject matter, what disposition was 

made of the document, and the person or entity, if any, now in possession, custody, or control of 

the document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who directed that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

10. If any of these documents cannot be produced in full, you are requested to 

produce them to the fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge, or belief you have concerning 

the unproduced portion. 

1 1. If the requested documents are maintained in a file, the file folder is 

included in the request for production of those documents. 

or "each". 

limited to." 

12. The terms "any," "all" and "each" shall be construed to mean "any," "all," 

13. The term "including" shall be construed to mean "including but not 

3 

16div-004913



14. The present tense shall be construed to include the past and future tenses. 

15. The specificity of any request herein shall not be construed to limit the 

generality or reach of any other request herein. 

16. Unless otherwise specified, this Request calls for the production of 

documents created, delivered, distributed, sent, received, accessed, or modified up to the date of 

your response to this Request. 

DEFINITIONS 

1. The term "concerning" means relating to, referring to, describing, 

evidencing, or constituting. 

2. "Coleman" means Coleman Company, Inc. 

3. The "Coleman Transaction" means Sunbeam's acquisition of Coleman 

Company, Inc. from CPH and all related communications, agreements, and transactions, 

including the February27, 1998 Agreements and the March 30, 1998 closing. 

4. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

5. "CSFB" means Credit Suisse First Boston LLC and any of its officers, 

directors, former or present employees, representatives and agents. 

6. "Document" means any recording in any tangible form of any 

information, whether handwritten, typed, printed, stored on computer disks, tapes, or databases, 

or otherwise reproduced. "Document" or "documents" also includes electronic documents 

whether stored on servers or hard drives, e-mail, backup tapes, voicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

term. 
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7. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its 

officers, directors, former or present employees, representatives and agents. 

8. "MS & Co." means Morgan Stanley & Co. Incorporated and any of its 

officers, directors, former or present employees, representatives and agents. 

9. The term "person" is defmed as any natural person or any business, legal 

or governmental entity or association. 

10. The terms "plaintiff' and "defendant" as well as a party's full or 

abbreviated name or pronoun referring to a party mean the party and, where applicable, its 

officers, directors, employees, partners, corporate parent, subsidiaries or affiliates. This 

definition is not intended to impose a discovery obligation on any person who is not a party to 

the litigation. 

constituting. 

11. The term ''relating to" means concerning, evidencing, referring to, or 

12. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents. 

DOCUMENTS TO BE PRODUCED 

1. All documents concerning any debt issued by Coleman or any parent or 

affiliate company where such debt was secured by the assets or stock of Coleman and/or any 

direct or indirect parent of Coleman, including but not limited to documents concerning the 

satisfaction, projected satisfaction, income required to satisfy or accounting treatment of such 

debt. 

2. All resumes and documents concerning biographical information, 

including but not limited to educational and professional background and experience, of the 

s 
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individuals identified under the MAFCO and Coleman headings in CPH's Response to MS & 

Co.'s First Set of Interrogatories, Interrogatory No. 1. 

3. All documents concerning any threatened or filed lawsuit against or by 

MAPCO, CPH or affiliate related or referring to Sunbeam's acquisition of Coleman. 

4. All documents concerning payments of any kind made by MAFCO, CPH 

or any affiliate to CSFB in 1996, 1997, and 1998. 

Dated: January 23, 2004 
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Zhonette M. Brown 
Larissa Paule-Carres 
Kathryn R. DeBord 
Ryan P. Phair 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 23rd day of 

January, 2004. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
Kathryn R. DeBord 
Ryan P. Phair 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph lanno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: ��wn� 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03 - 504 5 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

CASE NO: CA 03 -516 5 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above -styled case as 
follows: 

DATE: 

TIME : 

PLACE: 

BEFORE: 

CONCERNING: 

April 16, 2004 

4 :00 p.m. 

Palm Beach County Courthouse, Courtroom 1 lA 
20 5 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Motion For Protective Order Regarding The Use Of 
Confidential Personnel Evaluations 

and 

Motion To Compel Production of Documents Responsive 
To Morgan Stanley's Fourth Request For Production 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 
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The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you are entitled, at no costs to you, to the provision of certain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room 5.2500, West Palm Beach, Florida 33401; telephone number (561) 
355-2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 9th day 

of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 
Senior Funding, Inc. 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7 070 
Facsimile: (561) 659-7 368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

COLEMAN (PARENT) HOLDINGS INC.'S 
RESPONSE TO MOTION TO COMPEL PRODUCTION 

OF DOCUMENTS RESPONSIVE TO MORGAN STANLEY'S 
FOURTH REQUEST FOR PRODUCTION 

MS&Co. improperly has refused to withdraw this motion to compel even though CPH 

already has provided most of the documents in question and has agreed to provide any remaining 

documents that have not been produced within 21 days. The purp01ied production deficiencies 

are set fmih in Paragraphs 2(a)-(d) and Paragraph 5 of MS&Co.'s motion. On April 12, 2004, 

the next business day after receiving MS&Co.'s motion, CPH advised MS&Co. that the 

documents set f01ih in Paragraphs 2(b )-( d) already have been produced or do not exist. As for 

the documents identified in Paragraphs 2(a) and Paragraph 5, although CPH does not believe that 

they would lead to the discovery of admissible evidence, CPH agreed to provide any such 

documents that it has within 21 days if MS&Co. would withdraw its motion. See Exh. A. Thus, 
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CPH already has produced all of the documents called for in the motion of MS&Co., or has 

agreed to do so in short order. 

Inexplicably, however, MS&Co. has refused to withdraw its motion. On April 13, 2004, 

MS&Co. responded to CPH's April 12 letter, stating that the purported deficiencies identified in 

the motion were not intended to be "exhaustive" and that MS&Co. also wanted additional 

unspecified documents. See Exh. B. MS&Co.'s position is improper and oveITeaching: CPH has 

agreed to cure the purpmied document production deficiencies identified in MS&Co. 's motion to 

compel. As for any other documents that MS&Co. might want, no such documents are 

addressed in the motion before this Court. 

For the foregoing reasons, because CPH already has agreed to cure any existing 

document production deficiencies that are identified in Paragraphs 2(a)-(d) and Paragraph 5 of 

MS&Co. 's motion to compel, the motion should be denied. 

Dated: April 14, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1069619 
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Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and conect copy of the foregoing has been furnished by 

,11Tt-.... 
Fax and Federal Express to all counsel on the attached list on this 1.-r day of 

,-A�v l L....- , 2004. 

y Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yammcci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

2 
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April 12, 2004 

BYTELECOPY 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W., Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

JENNER&BLOCK 

Jenner & Block I.LP 
One IBM Plaza 
Chicago. IL 60611 
Tel 312-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-77u 
mbrody@jenner.com 

Chic"go 
Dall us 

Washington, DC 

Morgan Stanley Senior Funding, Ille. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

This letter relates to your motion to compel production of documents responsive to Morgan 
Stanley's fourth request for production. At the threshold, we are puzzled by the purported 
deficiencies in our production you identified in your motion, given that our most recent letter to 
you on the subject of these requests invited you to explain your position concerning this 
discovery, and you did not respond. 

In any event, as we understand it, the supposed deficiencies identified in your motion are set 
fonh in Paragraphs 2(a)-(d) and in Paragraph 5. Concerning the documents identified in 
Paragraphs 2(a)-(d), documents responsive to subparagraphs (b) through (d) already have been 
produced or do not exist. As for subparagraph (a), we objected to producing documents 
concerning borrowings by Coleman secured by the assets of Coleman. While we still do not 
understand how documents about Coleman's asset-based borrowing could be relevant to this 
case, we are willing to produce the documents, if any exist. To the extent we have any 
responsive documents that have not been produced yet, subject to your agreement to withdraw 
your motion, we will produce those documents within 21 days. Concerning the documents 
identified in Paragraph 5, subject to your agreement to withdraw your motion, we likewise will 
produce any documents that have not yet been produced within 21 days. 

Please confirm whether our proposal is acceptable to you by 12:00 p.m. on Tuesday, April 13. If 
it is, please prepare an agreed order for our review. 

Very truly yours, 

� '·� 
Michael T. Brody { 

cc: Joseph lanno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq, 

EXHIBIT 

A 
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04/13/04 12:0T FAX 
- ._,_ ------ -- --

______ ___filfilL.�...ll.ALLIS LLP 

KIRKLAND �ELLIS LLP 
Fax Transmittal 

655 Fifteenth Street. N.W. 
Washington, D.C. 20005 

Phone: 202 879-5000 
Fax: 202 879-5200 

Please notify us: immediately If any pages are not received. 

!410011002 

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY 
BE ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 

rs INTENDED ONL y FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE, 
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. 

To: 

Michael Brody 

Jerold Solovy 

Joseph Ianno 

John Scarola 

From: 

Kathryn R. DeBord 

Message: 

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE NOTIFY US IMMEDIATELY AT: 

202 879-5000. 

Company: Fax#: 

Jenner & Block, LLC (312) 840-7711 

Jenner & Block, LLC (312) 840-7671 

Carlton Fields, P.A. (561) 659-7368 
Searcy Denney Scarola Barnhart & 

(561) 684-5816 
Shipley 

Date: Pages� Fax#: 

April 13, 2004 (202) 879-5200 

EXHIBIT 

B 

Direct#: 

(312) 923-2711 

(312) 923-2671 

(561) 659-7070 

(561) 686-6300 

Direct#: 

(202) 879-5078 
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04/�3/04 12:07 FA! KIRKLAND & ELLIS LLP laJ 002/002 
-_-. .....,..--

Thomas A. Clare 
To Call Writer Olroctty: 

(202) 879-5993 
tclare@kirkland.com 

By Facsimile 

Michael Brody, Esq. 
Je1U1er & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND&.. ELLIS LLP 
AND /\>nUhl't.D PARlNE"-'HIPS 

655 Fifteenth Street, N.VV. 
Washington, ·D.C. :woos 

202 979-5000 

www.kirl<land.com . 

April 13. 2004 

Facsimile: 
202 e7a-s200 

Dir. Fax: (202) 879-5200 

Re: Coleman (Parent) Holding!, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al 

Dear Mike: 

I write in response to your April 12, 2004 letter regarding Morgan Stanley's motion to 
I 

compel production of docwnents responsive to its Fourth Request for l[_roduction, Request No. 1. 
We appreciate CPH' s reconsideration of its position with regard to that request. Please note, 
however, that the enumerated paragraphs in Morgan Stanley's motiob that you cite to in your 
letter were not meant to be exhaustive, and Morgan Stanley does not agree to your proposal to 

the extent that it excludes categories of otherwise responsive documents. In addition, as 
indicated in its motion, Morgan Stanley seeks all documents responsive to Request No. 1 from 
1994 through 1998. 

Unless I hear from you today I will assume that we are in agreement and will proceed 
with preparing an order for your review. 

-4=-1t.�1� 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 

Thomas A. Clare 

Chicago London Los Angeles New York San Francisco 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
-����������������-

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

I 

COLEMAN (PARENT) HOLDINGS INC.'S 

RESPONSE TO MOTION FOR PROTECTIVE ORDER 

REGARDINGTHE USE OF PERSONNEL EVALUATIONS 

MS&Co. and MSSF have moved for a protective order seeking to limit severely CPH's 

ability to question present and f01mer Morgan Stanley employees about admittedly relevant 

evaluation materials that pe1iain to those employees. According to the motion of MS&Co. and 

MSSF, CPH should be precluded from showing so-called "raw" evaluation comments to the 

employees to whom the comments pe1iain, or to anyone other than the individual who made the 

comments, because that limitation supposedly is necessary to preserve "employees' working 

relationships with one another" and "the confidentiality and proper functioning of Morgan 

Stanley's 360-degree evaluation process" and to prevent the "embaITass[ment] and harass[ment] 

[of] Morgan Stanley's employees" (Mot. iii! 6-7). The motion of MS&Co. and MSSF - which 

amounts to an inappropriate motion to reconsider this Court's ruling on CPH's motion to compel 

production of personnel records - is without merit for several reasons. 
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First, the motion is improper because it seeks to impose significant and unfounded 

limitations on CPH's ability to examme the ve1y witnesses who are the subjects of the 

evaluations in question. MS&Co. and MSSF previously asked this Comi to limit the production 

of evaluation materials only to summary documents, but this Court refused, recognizing that the 

underlying evaluations and conm1ents also were relevant. Clearly, the most logical individuals 

to ask about those comments are both those who made the comments and the individuals who are 

the subjects of those comments. The effort of MS&Co. and MSSF to cut off fully half of the 

inquiry constitutes an improper attempt to greatly reduce the probative value of the materials that 

this Comi ordered MS&Co. and MSSF to produce. 

Second, the concerns voiced by MS&Co. and MSSF in support of the discove1y 

limitations that they seek are too vague and too general to overcome CPH's legitimate interest in 

questioning appropriate witnesses about the evaluation materials. MS&Co. and MSSF have not 

identified a single criticism or evaluation in their recent document production to substantiate 

their asse1iion that the integrity of their evaluation process depends upon the discovery 

limitations that they request. MS&Co. and MSSF therefore have failed to establish the "good 

cause" that is necessary for this Comi to impose those limitations. See Fla. R. Civ. P. ii 1.280(c). 

In this regard, far from supp01iing the limitations on discove1y sought by MS&Co. and 

MSSF, the solitary case authority cited in their motion illustrates just how far short they have 

fallen of the showing that is necessary for the issuance of a protective order. In that case, South 

Florida Blood Service, Inc. v. Rasmussen, 467 So. 2d 798 (Fla. 3d DCA 1985), the issue was 

whether a blood bank should be compelled to provide the names and addresses of 51 volunteer 

blood donors to an individual who allegedly contracted the AIDS virus from blood transfusions. 

In a 2-1 decision, after carefully considering the privacy interests at stake, the Comi majority 

concluded that "[t]he complete denial of discovery is necessary to ensure the protection of both 

2 
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the donors' pnvacy interests and society' s interest in a strong and healthy volunteer blood 

donation program." Id. at 804. Here, in contrast to the blood bank in South Florida Blood 

Service, MS&Co. and MSSF have not begun to demonstrate that important privacy or societal 

interests require the relief they seek. Instead, MS&Co. and MSSF are requesting severe 

limitations on CPH's right to take discovery, based solely on their inchoate apprehension about 

the toll that discovery supposedly would take on their internal evaluation system and on 

employee relations. Such vague and unsubstantiated assertions are a far cry from the compelling 

circumstances that prompted the limitation on discovery in South Florida Blood Service. 

Third, the concerns advanced by MS&Co. and MSSF about the purp01ied integ1ity of 

their evaluation process, and the effect on working relationships that disclosures of evaluation 

materials might have, ignore that virtually all of the evaluation materials pertain to former 

employees. MS&Co. and MSSF have produced evaluation materials for 24 individuals, and of 

those individuals, only six are known to be employed by MS&Co. and MSSF at the present time 

(15 individuals are known to be former employees, one individual is deceased, and the 

employment status of the remaining two individuals has not been disclosed by MS&Co. and 

MSSF). 

Even as to the six individuals who remam employed by MS&Co. and MSSF, the 

evaluations in question all date from 1997 and 1998 - more than six years ago. Moreover, there 

has been no showing as to how many, if any, of the critical evaluators of those six individuals 

remain employed by MS&Co. and MSSF. Consequently, the concerns cited by MS&Co. and 

MSSF are grossly exaggerated, if they exist at all. 
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For the foregoing reasons, the motion of MS&Co. and MSSF for a protective order 

regarding the use of confidential personnel evaluations should be denied. 

Dated: April 14, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1068933 
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Respectfully submitted, 

J Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and conect copy of the foregoing has been furnished by 

'tjllr-
Fax and Federal Express to all counsel on the attached list on this I . day of 

Av(\\_,. , 2004. 

arcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr. , Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jem1er & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

V. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

( 
·� 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

REC �t ··\/ED 
. __ -· . - ' - ' L' I\ I(� -- .: , I-� ; - I . ! l '<! U � vi ' ' � 

CASE NO: CA 03-5165 AI 

NOTICE OF FILING ORIGINAL DECLARATION 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. ("Morgan 

Stanley"), by and through their undersigned counsel, hereby give notice that it has filed the 

original Declaration of R. Bram Smith in support of Morgan Stanley's Opposition to CPH's 

Motion to Compel Answers to Deposition Questions. 

WPB#576589.2 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Original Declaration 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

� 
all counsel of record on the service list below by facsimile and Federal Express on this l �---

day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

WPB#576589.2 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#576589.2 

Coleman v. Morgan Stanley, Case No: CA 03-5045 Al 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Original Declaration 
Page 2 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

DECLARATION OF R. BRAM SMITH 

I, R. Bram Smith, declare: 

1. I submit this declaration in support of Morgan Stanley's Opposition to 

CPH's Motion To Compel Answers To Deposition Questions And For Other Relief. All facts set 

forth in this declaration are based upon my personal knowledge. If called as a witness, I could 

and would competently testify to all facts stated in this declaration. 

2. I am currently employed as a Senior Managing Director at Bear Steams & 

Co., Inc. Before joining Bear Steams, I was a Managing Director in the Loan Products Group at 

Morgan Stanley. 

3. In March 1998, I was President of Morgan Stanley Senior Funding 

("MSSF") - and a member of the Morgan Stanley team that negotiated and entered into a credit 

agreement with Sunbeam. Pursuant to the credit agreement, Sunbeam borrowed $680 million 

1 
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from MSSF, with the borrowings used by Sunbeam to fund certain costs relating to the 

acquisitions. 

4. On February 24, 2004, I provided a deposition in the above-referenced 

matters at the request of Coleman (Parent) Holdings ("CPH"). The deposition took one full day 

to complete. The deposition itself- and the half-day of preparation with counsel that preceded 

the deposition - took me away from my duties at Bear Steams, my current employer. 

Accordingly, as the deposition wore on, I became increasingly frustrated with the length of the 

deposition, the amount of time spent on matters unrelated to my principal responsibilities 

involving the origination of the Sunbeam credit agreement, and the repetitive nature of much of 

the questioning. 

5. At one point during the deposition, I was asked - repeatedly and in 

several different variations - to express an opinion whether a certain press release issued by 

Sunbeam on March 19, 1998 "adequately disclosed" certain information regarding Sunbeam's 

first quarter 1998 performance. I grew exasperated with this line of questioning, since I had 
I 
' 

previously testified (at some length) that I had not been involved in the discussions that lead to 

Sunbeam's issuance of the March 19, 1998 press release, had not been involved in the due 

diligence conducted by Morgan Stanley regarding Sunbeam's first quarter 1998 performance, 

and had not played any role in the preparation of the March 19, 1998 press release. 

6. As a result of this repeated questioning, I lost my composure and 

concentration. I requested a break - but the questioner refused to allow one. I needed to take a 

break to compose myself before answering again, and so excused myself from the deposition. 

Tom Clare, counsel for Morgan Stanley and the attorney representing me during the deposition, 

followed me out into the hallway outside the deposition room. 

2 
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7. During the short break, I did not discuss the substance of my testimony 

with Mr. Clare - and we did not discuss how I should respond to the pending question. Mr. 

Clare only instructed me to regain my composure, to return to the deposition room when I was 

ready, and to answer the pending question to the best of my ability. I followed Mr. Clare's 

instructions and returned to the deposition room several minutes later. When the deposition 

resumed, I truthfully stated -as I had previously stated on several occasions - that I do not 

have an opinion regarding the adequacy of Sunbeam's press release. As noted above, I was not 

directly involved in the events leading to the issuance of the Sunbeam press release. 

8. I understand that counsel for CPH has argued that my leaving the 

deposition is somehow "evidence" that Morgan Stanley engaged in wrongdoing in connection 

the work that it performed for Sunbeam in 1997 and 1998. That suggestion is false - and a 

mischaracterization of the events that occurred during my deposition. The fact that I left the 

deposition had nothing to do with my view of the merits of CPH's contentions or the substance 

of any of the questions that were asked - but rather with the manner in which the deposition 
I 

was being conducted. 

I declare under penalty of perjury that the foregoing is true and correct. 

. \'L h f ·1 . Executed th1s _t day o Apn 2004, m New York, New York. 

�nw� 
s R. Bram Smith 

LAURA L. TORRADO 
Notary Public, State of New York

3 _ /,. ,;-; £ No. 31-50;27975 � r � Ruel VY\ lJ'i. � 
Qualified in Ne•• 'fo1 k earn 1ty W�� 1 � · U 

-
Commission Expires May 23rd �._.. 16div-004940



COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

. . 

· I I\ � . ,. 1·,: '-· ' 
,, _ _  ;.;t. x:_ ... � ... tr' 

CASE NO: CA 03;$;(i45° iA-I\ 1"'0 
' ' . -�� ' 

CASE NO: CA 03-5165 AI 

NOTICE OF FILING EXHIBIT UNDER SEAL 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc., by and 

through their undersigned counsel, hereby give notice that Morgan Stanley's Exhibit "A" to their 

Opposition to CPH's Motion to Compel Answers to Interrogatories has been filed under seal this 

14th day of April, 2004. 

WPB#571261.6 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this /� 
day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M. Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 
Senior Funding 

WPB#S71261.6 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659., 7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Joseph Ianno, Jr. 
Florida Bar No: 655351 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571261.6 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
Page 2 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

MORGAN STANLEY'S OPPOSITION TO COLEMAN (PARENT) HOLDING INC.'S 
MOTION TO COMPEL ANSWERS TO INTERROGATORIES 

Morgan Stanley & Co. lncorporated's and Morgan Stanley Senior Funding, Inc.'s 

("Morgan Stanley ") responses to CPH's interrogatories fully complied with Florida Rules. 

CPH' s motion to compel should be denied because: (1) Morgan Stanley already answered the 

requests in conformance with its discovery obligations; (2) CPH's motion is nothing more than 

an impermissible attempt to force Morgan Stanley to update its discovery responses - a burden 

that the Florida rules do not require and CPH itself has consistently rejected; and (3) CPH's 

motion improperly seeks to have the Court reform CPH's vague discovery requests. 

1. Morgan Stanley's Responses Are Complete And Fully Satisfied Morgan 
Stanley's Obligations Under The Florida Rules. 

Consistent with the Florida Rules of Civil Procedure, Morgan Stanley responded to 

CPH's interrogatories in good faith and to the best of its ability. Before providing the responses 

WPB#578034. I 
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to the interrogatories, Morgan Stanley conducted an inquiry of the facts known to it. That 

inquiry was hampered, however, by the fact that more than five years have elapsed since the 

events at issue transpired, by the fact that a significant number of people involved in the 

underlying transaction are no longer with Morgan Stanley, 1 and by the fact that the discovery 

process for this case was in its initial stages.2 Additionally, Morgan Stanley was hampered by 

the broad and vague nature of the interrogatories requesting, for instance, the names of persons 

"knowledgeable about" or "involved in" certain activities such as due diligence. 

Nonetheless, Morgan Stanley was able to identify a number of current and former 

Morgan Stanley employees it believed were, to some extent, "knowledgeable about" or 

"involved in" the subject matter of the interrogatories. The good faith effort made by Morgan 

Stanley is evidenced by the fact that, in response to each request for a list of employees 

associated with a particular topic, Morgan Stanley identified no more than 1 7 employees for each 

question, the employees identified in each response are not identical, and Morgan Stanley did not 

respond by simply providing a players list or similar documents. 

Morgan Stanley directly responded to the requests propounded by CPH. CPH's 

objections to Morgan Stanley's use of the phrases "believe" and "may have" in structuring its 

interrogatory responses are without merit. Indeed, CPH itself has responded to similar 

interrogatory requests in related litigation in Florida state court by identifying persons who "may 

have" knowledge on particular topics and thus cannot be heard to complain here. See Oct. 15, 

2001 Plfs Resps. & Objs. to Arthur Andersen LLP's & Phillip E. Harlow's 1st Set of Interrogs. 

1 The fact that many of these employees have left Morgan Stanley demonstrates that contrary to CPH's 
unsupported assertion, the information sought in CPH's interrogatories is not "readily available" to Morgan Stanley. 
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to Plf., Resps. 2 and 3, Coleman (Parent) Holdings, Inc. v. Arthur Andersen LLP, No. CA-01-

06062AN (Fla. 15th Jud. Dist.) (Ex. A). Morgan Stanley conducted a good faith investigation of 

the facts and could not offer a more definitive list in response to each question. Short of 

omniscience, it is impossible to determine what third parties (former employees) are 

"knowledgeable" about any particular topic. Indeed, CPH itself has not offered and cannot ask 

for more. (See, e.g., Sept. 12, 2003 Letter from M. Brody to K. DeBord at 1 (stating that CPH 

"ha[s] made every effort" to comply with the Florida Rules and that CPH will not comply with 

"additional demands" that seek to "impose additional burdens or requirements that exceed or are 

inconsistent with the Florida Rules.") (Ex. B).) 

2. CPH's Motion Is An Attempt To Circumvent Florida Rules. 

CPH's motion is a deliberate attempt to circumvent the Florida Rules of Civil Procedure. 

The General Provision Governing Discovery specifically states that, "A party who has responded 

to a request for discovery with a response that was complete when made is under no duty to 

supplement the response to include information thereafter acquired." Fla. R. Civ. :.P. l.280(e). 

The Florida Rules require only that parties respond to interrogatory requests to the best of their 

knowledge at the time the responses are served. See Anthony v. Schmitt, 557 So. 2d 656, 660 

(Fla. 2d DCA 1990) (Noting that "[u]nlike the Federal Rules of Civil Procedure, the Florida 

Rules of Civil Procedure never require a party to update answers to interrogatories . ...  "). 

Morgan Stanley's interrogatory responses satisfied its obligation to respond to the best of 

its knowledge. And because CPH itself has responded to discovery in a manner that it now 

complains is improper, CPH's motion should be seen for what it is: a request that Morgan 

2 Indeed, when Morgan Stanley served its interrogatory responses, the parties had completed only one half of one 
deposition addressing the events underlying the instant lawsuits. 
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Stanley supplement its interrogatory responses six months after they were served. On October 

16, 2003, ten days after Morgan Stanley served its interrogatory answers, CPH took issue with 

the phrasing of the interrogatory responses that are the subject of the instant motion. The parties 

exchanged a series of letters in which Morgan Stanley pointed out that CPH had used the same 

phrasing in its own discovery responses in a related case. Ultimately, on November 13, 2003, in 

the spirit of compromise, Morgan Stanley provided CPH with additional information in an effort 

resolve a potential dispute. On November 20, 2003, CPH "acknowledge[ d] the additional 

information [Morgan Stanley] provided" and never again, until the filing of the instant motion, 

complained of the phraseology used in Morgan Stanley's interrogatory responses. (Nov. 20, 

2003 Letter from M. Brody to K. DeBord at 1 (Ex. C).) CPH's acknowledgement and failure to 

raise the issue again demonstrates that while CPH was satisfied with Morgan Stanley's responses 

in November 2003, CPH seeks to have Morgan Stanley update its interrogatory responses at the 

end of April, 2004, after five months of additional discovery has been completed. 

CPH's improper intent can also be seen in the relief that CPH requests. CPH:premises its 

motion on what it claims are "improper[ ] qualifi[cations]" on which particular employees were 

involved in or knowledgeable about certain topics. (Apr. 9, 2004 CPH's Mot. to Compel 

Answers to Interrogs� at 2.) Specifically CPH takes exception to the use of the terms "believes" 

and "may have" been. (Id. at 3.) In its primary request for relief, however, CPH seeks to have 

Morgan Stanley start from scratch and respond again to the complete interrogatories. CPH 

should not be permitted to manufacture a discovery dispute by identifying a picayune qualm with 

Morgan Stanley's response, a response identical to that provided by CPH on another occasion, 

and thereby circumvent the purpose and intent of Florida Rule 1.280(e). 
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CPH's motion is part of an ongoing discovery dispute in which CPH has unilaterally 

sought discovery updates from Morgan Stanley while refusing to update its own requests. As 

one example, Morgan Stanley sought the following interrogatory response from CPH: 

Identify all persons involved in developing, preparing, reviewing, 
or verifying the information reflected on the Schedule of Synergies 
and state, with respect to each, the[] nature of their involvement. 

(July 22, 2003 Morgan Stanley's 1st Set of Interrogs. to Plf. CPH, Interrog. 4 (Ex. D).) 

CPH responded by listing only the individuals involved in preparing the document, and 

provided no additional information. When Morgan Stanley requested that CPH amend its 

response to identify the persons involved in developing, reviewing, or verifying the information 

reflected on the Schedule of Synergies and to state the nature of their involvement, as requested, 

CPH countered that it "provided all responsive information it had in its possession as of 

September 2, 2003," and refused to provide Morgan Stanley any additional information. (See 

Oct. 8, 2003 Letter from D. Connell to DeBord (Ex. E).) 

In an attempt to resolve the type of dispute that is now before this Court, Mo;gan Stanley 

suggested to CPH in October that the parties arrange "a mutually agreed-upon method for 

updating discovery responses once new, responsive information becomes available." (See Oct. 

23, 2003 Letter from K. DeBord to M. Brody at 3 (Ex. F).) CPH rejected Morgan Stanley's 

offer. (See Nov. 20, 2003 Letter from M. Brody to K. DeBord (Ex. G).) 

CPH cannot have it both ways: it cannot unilaterally impose upon Morgan Stanley an 

obligation to update its discovery responses in contravention of the Florida Rules while, at the 

same time, use the Rules to shield itself from a reciprocal obligation. 

3. CPH's Motion Seeks To Have The Court Rewrite Its Interrogatories. 

Not only is CPH seeking to circumvent the Florida Rules, CPH also is attempting to use 

this motion to re-write its interrogatory requests. CPH is seeking the Court's assistance now 
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because its interrogatory requests were poorly worded and CPH has already served 

interrogatories in excess of the limit established by the Florida Rules. CPH's own motion 

demonstrates the inadequacies with the interrogatories as propounded by CPH. For example, 

CPH states in its argument that it wants to know who was "involved in key events." (Mot. at 4 

(emphasis added).) Yet when it makes its request for relief, CPH claims to want to know who 

has or may have "knowledge of the subject matter of the Interrogatory." (Id. at 5 (emphasis 

added).) CPH's original interrogatory asked for both who was involved and who has knowledge. 

Neither through its requests nor through its definitions did CPH seek to have Morgan Stanley 

distinguish between those with "knowledge" and those "involved" or classify its answer in terms 

of Morgan Stanley's degree of certainty as it now seeks. Morgan Stanley answered the requests 

as they were propounded and CPH cannot use a motion to compel to reform its requests. 

For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's Motion to 

Compel Interrogatory Responses in its entirety. 
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September 12, 2003 

.JJy Facsimile 

Kathryn R. DeBord, Esq. 

KIRKLAND & ELLIS LLP 
655 Fifteenth Street,N .. W. 
Washington, D.C. 20005 

Re: Coleman (Parent) HoldingsJ Inc. v. Morg1111 Stanley &: Co. 

Jenner le lnock, U.C 
One 11111 Plaza 
Chicago, JL 6o6n·760! 
Tel 512 Ha-9350 
wwwjenne&e0m 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 84o·77U 
mbrody@jcnner.com 

Morgan Stanley Senior Funding v. MacAndrews & Forbes Holdings Inc., et al 

Dear Kathryn: 

Chicago 
Dallas 
Washington, DC 

I write in response to your letter of August 27, 2003 concerning CPH's objections and responses 
to Morgan Stanley's first requests for production of documents and CPH's and Mafco's 
objections and responses to MSSF' s first requests for production of documents. 

Objections and Responses to Mon:;1n Stanley's Reguests For Production 

Initial Objection 1. CPH and Mafco produced to Morgan Stanley and MSSF over a million 
pages of documents within 30 days of receiving your documents requests. We have made every 
effort to provide complete and accurate responses in accordance with the Florida Rules of Civil 
Procedure. To the extent Morgan Stanley seeks to impose additional burd� or requir�ments 
that exceed or are inconsistent with the Florida Rules, We advised you that CPH and Mafco will 
not comply with your additional demands. Morgan Stanley bas lodged many of the same 
objections to our docwnent requests, including its General Objections Nos. 3, 5, 8, and I 0. 

You have inquired whether we intend to withhold documents based upon our objections to your 
instructions and definitions. To the extent your requests call for 1he production of documents 
protected by the attomey·client privilege or work product doctrine, we intend to withhold 
documents that otherwise would be responsive, as we state in our Initial Objection 2. We will 
comply with the stipulation entered by the court regarding the production of privilege logs. We 
stand on our objection that Instructions 3, 4, S, 6, 7, 8, 9, 10, 11, and 16, and Definitions 9 and 15 
(Morgan Stanley) and 11 and I 7 (MSSF) go beyond the requirements of applicable law. We will 
address these in tum. 

· 

Instructions No. J and 8: CPH and Mafco will produce all documents in their possession, 

custody, or control as required by the Florida Rules. We have produced docUm.ents originally in 
the possession of CPH's prior counsel. We note that Morgan Stanley is willing to produce 
documents in the possession of certain of its counsel, but not others. You have been unwilling to 
explain your inconsistent position with respect to documents in the possession of third parties. 
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See Brody to Clare letter, August 20, 2003. CPH and Mafco will not withhold documents on the 
basis of these objections. 

Instruction No. 4: In response to specific document requests, we have identified ambiguities in 
your requests and have provided the construction � used in our responses to those ambiguous 
requests. Unless noted in response to a specific request, CPH and Mafco will not withhold 
documents on the basis of this initial objection. 

Instruction No. S: We will produce a privileae log in accordance with the Florida Rules and in 
the manner stipulated to by the parties, as entered by the Court on September 4, 2003. 

lnstructlon 6: We object to the production of documents where production would be unduly 
burdensome. We have not interposed this objection in response to any of your specific requests 
and therefore will not withhold any documents on the basis of.this objection. 

Instruction 7: We will produce documents in redacted form when necessary to prevent the 
production of privileged communications. work product, or non-responsive information in 
accordance with the Florida Rules. CPH and Mafco will not otherwise withhold documents on 
the basis of this objection. 

Instructions 9and10: CPH and Mafco have not withheld documents on the basis of these 
objections. 

Instruction 11: Titls instruction seeks the production of documents protected from disciosure by 
the attorney-client privilege or work product doctrine. CPH and Mafco will not produce file 
folders that were created by Jenner & Block, and which therefore constitute work product. 

Instruction 16: lbis instruction is exceptionally broad, and seeks docwnents over a longer time 
frame than is encompassed by Morgan Stanley's or MSSF's responses. We invite you to propose 
a reasonable time frame for your requests. 

Morgan Stanley Defmition 9 I MSSF Definition 11: CPH and Mafco stand on their objection 
to the definition of "documents·" to the extent the definition is inconsistent with their obligations 
under the Florida Rules of Civil Procedure. CPH and Mafco will not withhold any documents 
based on these objections. 

Morgan Stanley Defmition 15 I MSSF Definition 11: We objected to your definition of 
"identify,'" and your August 27 Jetter does not offer any explanation of the tenn. We note. 

however, that this tenn, although defined. is not used in your document requests. 

Initial Objection 3. We remain unwilling to accept Morgan Stanley,s definition of "Coleman 
Transaction." You have defined that term to mean "Sunbeam's acquisition of Coleman 
Company, Inc. from CPH," which did not occur, and further to include other "related agreements 
and transactions," which we do not understand. In our objection, we explained that we would 
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produce documents concerning the 1ranSaction that actually took place. What more are you 
interested in receiving? 

Morgan Stanley &guest No. 1. We objected to the use of the term "implementation." We 

explained that we would construe that term to mean the closing of the transaction. We further 
explained that if you meant the term to mean the actual integration of the companies, those 
documents were encompassed by your Request 26, which seeks "all documents concerning 
potential or actual integration of Coleman, First Alert, and/or Signature Brands with 
Sunbeam ... " Your attempt to clarify your Request by defining "implementation" to mean "to 
put into effect'' is unhelpful and does not allow us to further respond to this Request. Based on 
our construction of Requests l and 26, we believe we have fully responded to your requests. 

Morean Stanley Reguest No. 8. CPH stands on its objection and response to this Request. 
CPH will not withhold documents based on this objection. 

Moman Stanley Request No. 2. We are investigating our production regarding this request. and 
we will respond under separate cover. 

Morean Stanley Bequest No. 15. This Request sought information concerning due diligence, 
which we agreed to provide. It continues to state: "including without limitation" documents 
reflecting all "Financial Infonnation" CPH ever obtained about Sunbeam. As we understand 

· your definition, the request for "Financial Information" is broader than the request for due 
diligence infonna.tion, in which it is supposedly encompassed. We have not withheld any 
documents responsive to what we understand this request to seek - due diligence. The �er 
request, for all Financial Information, is overbroad. 

, 

Morean Stanley Reguest No. 1§, In this request, you sought various due diligence materials. 
We agreed to provide exactly what you bav� agreed to provide: documents relating to due 
diligence for this transaction, and general due diligence materials. We arc not providing (nor are 
you) due diligence materials from other transactions. Why are you entitled to receive documents 
you are not willing to produce to us? Do you intend to modify your prior response to our 
Request No. 43? 

Morpn Stanley Regngt No. 28. In response to this request, we offered to produce more 
documents than you requested. Morgan Stanley's definition of "your" was limited to "CPH." 
CPH does not have an organizational chart or a chart of reporting relationships, and therefore 
there are no documents responsive to this Request. Nonetheless, we responded by voluntarily 
producing documents sufficient to show the relationship of CPH with its corporate parent-at the 
time of the February 27, 1998 Agreements. We specifically refer Morgan Stanley to the 10-Ks 
filed by the Coleman Co., Inc. in 1997 find 1998, which we produced, which explain the 
relationship between CPH and its parent and subsidiaries at all relevant times. We have also 
provided a written response describing corpomte structure. CPH stands on its objections and 
response to this Request 
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Moman Stanley Request No. 31. CPH produced redacted calendars responsive to this Request 
that inciude relevant entries. You apparently want calendar entries that have nothing to do with 
Coleman or Sunbeam. We invite you to explain what other information from these calendars you 
believe you are entitled to receive, and why. 

Morpn Stanley Request Nos. 32-35. In response to these requests, we outlined precisely what 
we were producing. We are not producing documents that reflect attomcy-client 
communications or work product from other litigation arising from the Sunbeam transaction. We 

invite you to explain what other documents you believe you are entitled to.receive that we are not 
providing in our responses. 

Mor&an Stanley Request No. 40. As we explained in our response, CPH would be in violation 

of the terms of the settlement agreement between CPH and Arthur Andersen ifCPH disclosed 
any of the terms of the settlement agreement We therefore are unable to agree to your request to 

produce a portion of the agreement. We invite you to explain why you believe you are entitled to 
any portion of the settlement agreement and the legitimate pwpose that would be served by 
disclosure of the tenns of the settlement agreement 

Objections and Re@onses to MSSF's First Request for Produetion 

Certain of the issues you raise relating to the MSSF requests are duplicative of the same issues 
you raise with regard to the Morgan Stanley requests. I will not repeat the discussion below of 
items I have already addressed. 

Initial Obiection No. 6, We objected to MSSF's definltion of"MAFCO," because it is 
incorrect. CPH and Mafco will construe the definition to refer to MacAndrews & Forbes 
Holdings Inc. and any of its officers, directors, former or present employees, representatives, and 
agents. We are not withholding any documents based upon this definition, as corrected. 

MSSF Reguest No. 6. Our response to Request No. 6 contained a typographical error. The 
response should read: "Defendants object to the multiple false premises contained in the request. 
Subject to and without waiving these objections and the foregoing Initial Objections, including 
without limitation defendants' objection to the tenn 'Schedule of Synergies,' CPH and Mafco 
will produce documents referring or relating to the: December 1997 meeting." 

MSSF Request No. 9.. See our discussion of Morgan Stanley Request No. 15 above. 

MSSF Request No. 15. We stand by our objection to this request. There was never any 
"decision'" to make any such "representation," and therefore there are no documents responsive 
to this Request. 

MSSF Request No. 22. We are investigating our production regarding this request, and we will 
respond under separate cover. 
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MSSF Request No. 30. We have fully responded to this request. We have produced 
documents, as you request, sufficient to show the corporate relationships between the relevant 
entities at the relevant time. CPH and MacAndrews & Forbes Holdings Inc. do not have any 
organization charts of internal reporting relationships. Please advise me if you believe you are 
entitled to additional documents. 

MSSF Request Nos. 3 7=42. In response to these requests, we outlined precisely what we were 
producing. We are not producing documents that reflect attorney-client communications or work 
product from other litigation arising from the Sunbeam transaction. We invite you to explain 
what other documents you believe you are entitled to receive that we are not providing in our 
responses. 

• •• 

Finally, you complain that we have not produced enough documents from CPH or Mafco. CPH 
and Mafco produced an extraordinary number of documents and other discoveiy materials to 
Morgan Stanley and MSSF. As we have advised you on several occasions, a majority of the 
documents in our production are documents we received from third parties arising from 
Sunbeam's fraudulent practices and related litigation. We have produced documents from our 
clients' files relating to the relevant topics. In stark contrast, Morgan Stanley and MSSF, two 
global fmancial and investment institutions, have produced a small number of documents and 
Morgan Stanley has been afforded almost four months to respond to our requests. 

Please contact me if you would like to discuss any of these issues. 

Vecy truly yours, 

�a:� 
cc: Joseph Ianno, Esq. (by facsimile) 

John s·carola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. 

Doc. No. 972199 
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Jenner le Block,LLC 
One IBM Plaza 
Chicago, n. 60611-7603 
Tel SI2 222-9550 
wwwJcnncr.com 

Michael T. Brody 
Tel 312 923-12.7u 
Fax: 312 840-7111 
mbrody@jenner.com 

Chiago 
Dallas 
Washingron, DC 

Morgan Stanley Senior Fundbtg, Inc. v. Mac.Andrews & Forbes Holdings Inc., et aL 

Dear Kathryn: 

I received your November 13 letter concerning your clients' interrogatory answers, and I 
acknowledge the additional information you provided. Nevertheless, as detailed below, many of 
your answers, although in some instances lengthy, do not answer the specific questions we posed. 

MSSF Dama&el· In its complaint, MSSF alleged that is suffered damages. It must have had a basis 
for that allegation. Nevertheless, you have not provided. any infonnation concerning the nature, 
much less the amount, of those damages. You cite a decision in a federal employment class action 
to support your refusal to provide an answer. That decision is not the norm-indeed, under the 
cuzrent federal rules, a computation of damages, and infonnation bearing on the nature 8nd extent 
of injuries suffered is required as an initial disclosure. See Fed. R. Civ. P. 26(a)(l)(C). Courts 
overwhelmingly reject objections of prematurity and order plaintiffs to provide information 
concerning damages. See, e.g., Doe v. Mercy Health Corp., 1993 WL 377064 (E.D. Pa.)( compelling 
interrogatory answers and stating that at outset of case "plaintiff must be in a position to know what 
damages° he has suffered, as well as what method of calculation he plans to use"); Geer v. Cox, 2003 
WL 21254731 (D. Kan.) (rejecting prematurity objection and stating that "it is no answer for a 
plaintiff to assert that he will need discoveiy or to consult with an expert to detennine his losses"). 
Again, putting aside whether you will be able to provide a more detailed answer at a later date, we 
demand that you provide an answer as to the information in your possession now. 

Mor2an Stanley Corporate Affiliates. You have limited your responses to the named Morgan 
Stanley parties and refuse to provide information from other Morgan Stanley entities. Your clients 
are in a position to know which Morgan Stanley entities may have responsive information and are 
under a duty to provide that information. We are not required to guess which of Morgan Stanlcy,s 
corporate affiliates were involved in Sunbeam-related transactions, nor should we be put to the 
burden of serving subpoenas on other Morgan Stanley entities. In any event, we know that entities 
in addition to Morgan Stanley and MSSF were involved in the Sunbeam transaction . For instance, 
entities doing business under the trade name .. Morgan Stanley Dean Witter" obviously bad 
substantial involvement. We asSllllle that the trade name would encompass activities of numerous 
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entities, including Morgan Stanley Dean Witter International, Inc., Morgan Stanley DW, Inc., 
Morgan Stanley Dean Witter Wealth Management, Inc., Morgan Stanley Dean Witter Asset Capital 
Inc., and various of the ''MSDW" companies. Please provide us infonnation from those entities, and 
any entities doing business under that trade name, as well as from entities Morgan Stanley and 
MSSF have reason to believe possess responsive information. 

Communications Concernine Sunbeam EPS/Sales. You ask how Morgan Stanley's Answer to 
Interrogatory No. 3 is detici�t, noting that the answer is comprised of eight paragraphs. The 
interrogatory asks about, tnter alia, communications involving Morgan Stanley relating to 
Sunbeam's BPS. The answer identifies several conversations relating to Sunbeam's sales, but none 
relating to BPS. Is this an oversight or are we to assume that Morgan Stanley had no 
communications with anyone relating to Sunbeam's BPS? In addition, the answer does not indicate 
(a) which ''member of Sunbeam's managemenf' told Ruth Porat that sales were "soft"; (b)'which 
"Sunbeam officials" insisted that sales expectations would be met; (c) other than Mr. Tyree, who 
was present at Global Financial Press; or (d) who participated in '"bring-down" due diligence. 

The "Truth" Concerning Synergies. My November 6 letter noted that MSSF had not explained _ 
how the alleged representations made to it were false. Your letter refers to Interrogatory No. 2 to 
MSSF, when in �act Interrogatory No. 3 (and not, No. 4, as I initially indicated) addresses this issue. 
Putting aside confusion over interrogatory numbering, MSSF has not stated what is false about the 
representations MSSF supposedly received. MSSF must have had some inkling as to what it 
believes is the truth in order for it to file its claims. Please provide that infonnation now. 

As to each of these areas, please let me know by November 25 if you intend to provide .?dditional 
information, or whether the Court's assistance will be necessary. · · 

Finally, as to your proposal to agree to supplementation of interrogatory answers, we intend to 
follow the requirements of the Florida rules in this regard. 

Very truly yours, 

�7. � 
Michael T. Brody ( 
MTB:cjg 
cc: Joseph Iarmo, Esq. (bytelecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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IN THE CIRCUIT COURT OF THE 
FJFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S FIRST SET OF 
INTERROGATORIES TO PLAINTIFF COLEMAN (PARENT) HOLDINGS, INC. 

Pursuant to the Florida Rules of Civil Procedure 1.280 and 1.340, 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") hereby requests that Plaintiff 

Coleman (Parent) Holdings, Inc. ("CPH") answer the following interrogatories and otherwise 

specify objections, if any, in accordance with the definitions and instructions contained herein. 

INSTRUCTIONS 

1. The connectives "and" and "or'' shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses th�t 

might otherwise be construed to be outside of its scope. 

2. The use of the singular fonn of any word includes the plural and vice versa. 

3. Each interrogatory should be answered separately and fully, unless it is objected 

to, in which event the reasons for the objections should be stated with specificity. The answers 

are to be signed by plaintiffs and the objections, if any, are to be signed by the attomey(s) 
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making them. Where a complete answer to a particular interrogatory is not possible, the 

interrogatory should be answered to the extent possible and a statement should be made 

indicating why only a partial answer is given, the efforts made by you to obtain the information 

and the source from which all responsive information may be obtained, to the best of your 

knowledge or belief. 

4. If it is claimed that information responsive to any interrogatory is privileged, 

work product, or otherwise protected from disclosure, state the nature and basis for any such 

claim of privilege, work product, or other ground for nondisclosure and identify: (a) the subject 

matter of any such information; (b) if the information is embodied in a document, the author of 

the document and each person to whom the original or a copy of the document was sent; (c) if 

the infonnation was communicated orally, the person making the communication and all persons 

present at or participating in the communication; (d) the date of the document or oral 

communication; and (e) the general subject matter of the document or oral communication, 

within the time set forth in the agreed-upon order. Any part of an answer to which you do not 

claim privilege or work product should be given in full. · 

5. The term "identify" (with respect to documents) means to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

6. The tenn "identify" (with respect to persons) means to give, to the extent known, 

the person's full name, present or last known address, and when referring to a natural person, 

additionally, the present or last known place of employment. Once a person has been identified 

in accordance with this subparagraph, only the name of that person need be listed in response to 

subsequent discovery requesting the identification of that person. 
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7. When used in reference to a person other than a natural person, "identify" means: 

(a) to state its name; (b) to describe its nature (e.g., corporation, partnership, etc.); (c) to state the 

location of its principal place of business; and ( d) to identify the person or persons employed by 

such entity whose actions on behalf of the entity are responsive to the interrogatory. 

8. When used with respect to the identification of facts, acts, events, occurrences, 

meetings, telephone conferences or communications, "identify" means to describe with 

specificity the fact, act, event, occurrence, meeting, telephone conference, or communication in 

question, including, but not limited to: (a) identifying all participants in the fact, act, event, 

occurrence, meeting, telephone conference or communication; (b) stating the date(s) on which 

the fact, act, event, occurrence, meeting, telephone conference or communication took place; (c) 

stating the location(s) at which the fact, act, event, occurrence, meeting, telephone conference or 

communication took place; and (d) providing a description of the substance of the fact, act, 

event, occurrence, meeting, telephone conference or communication. 

"each." 

9. The terms "any," "all" and "each" shall be construed to m� "any," �all," or 

10. The term "including" shall be construed to mean "including but not limited to." 

11. The present tense shall be construed to include the past and future tenses. 

12. Unless otherwise indicated, these interrogatories request information for the 

period beginning January 1, 1997. 

DEFINITIONS 

13. "Advisors" means financial advisors, legal advisors, accountants, consultants and 

any other third-party advising or assisting CPH and/or MAFCO in any way in connection with 

the Coleman Transaction, including but not limited to individuals at Credit Suisse First Boston 

and W achtell, Lipton, Rosen & Katz. 
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14. "Coleman" means Coleman Company, inc. 

15. The "Coleman Transaction" means Sunbeam's acquisition of Coleman Company, 

Inc. from CPH. 

16. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, directors, 

former or present employees, representatives and agents. 

17. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

18. ''MS & Co." means Morgan Stanley & Co. Inc. and any of its officers, directors, 

former or present employees, representatives and agents. 

19. The term ''person" is de.fined as any natural person or any business, legal or 

governmental entity or association. 

20. "Schedule of Synergies" means the written schedule attached as Exhibit A to 

Plaintiffs Complaint in 'the action styled as Morgan Stanlt!J! Senior Funding, Inc. v. 

MacAndrews & Forbes Holdings, Inc., and Coleman (Parent) Holdings 
,
Inc., Case t-ro. CA 

005165 AG (15th Jud. Cir. Fla.). 

21. "Synergies" means post-acquisition gams through increased revenue and/or 

decreased cost. 

22. The tenns "you" or "your'' means "CPH" as defined in Definition 16. 

23. "Complaint" means the complaint filed by Coleman (Parent) Holdings Inc. in this 

action styled as Coleman (Parent) Holdings Inc., v. Morgan Stanley & Co., Inc., No. CA 005045 

Al (15th Jud. Cir. Fla.). 
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INTERROGATORIES 

1. Identify all individuals who may have discoverable information relating to the 

allegations in your C9mplaint and state, with respect to each, the subjects of the infonnation the 

possess. 

2. Identify all Advisors and state, with respect to each, the nature of the services they 

performed in connection with the Coleman Transaction. 

3. Identify with particularity all misrepresentations by MS & Co. that CPH intends 

to re�y upon at trial and state, with respect to each such statement, the date and time the 

representation was made; the document, setting or circumstances in which the representation was 

made; the person(s) who made the representation; the exact wording of the misrepresentation; 

and all reasons why CPH believes the misrepresentation was false when it was made. 

4. Identify all persons involved in developing, preparing, reviewing, or verifying the 

infonnation reflected on the Schedule of Synergies and state, with respect to each, their nature of 

their Jnvolvement. 

5. Identify all transactions since 1993 in which CPH or MAFCO, or any company 

. owned, controlled, or afllliated with CPH or MAFCO, has received stock as any portion of the 

consideration for the transaction. 

Dated: July 22, 2003 �Q.CJau .. 
Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 
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Joseph Ianno, Jr. (FL Bar # 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel ofrecord on the attached service list on this 22nd day of July, 

2003. 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Larissa Paule-Carres 
Brett H. McGurk 
Kathryn DeBord 
KIRKLAND & ELLIS LLP 
655 1 51h Street. N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar # 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: �Q. CP@lk 
Thomas A Clare 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SlliPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Iµinois 6061 1 
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DCT-08-2003 17: 25 

October 8, 2003 

VL4 FACSlMILE 

Kathryn R. DeBord, Esq. 
KIRKLAND & Ews LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Je.t-IER & BLOCK, LLC 

Washington, D.C. 20005-5193 

312 527 0484 P. 02/02 

J E N N E R & B L O C K  

Jenner le Block, u.c OJ.icago 
One DIM: PWa � 
Chicago. J£ 6o6u-7605 Wuhlllgton, DC 

'D:l 51% Zlll"9S!i0 
wwwJenaer.eom 

DEIRORI:: E. COtlN&LL 
'TEL 3 I 2 923•286 I 
FAX 3 I 2 S4Q-7el!l I 
DCQNNELL@JENNER.COM 

Re; Coleman (Parent) Holtllngs Inc. v. Morgan Stanley & Co.1 Inc. 

Dear Kathryn: 

I write in response to your October 81 2003 letter concerning CPH's September 2, 2003 
response to Morgan Stanley's first set of interrogatories. With respect to Intenogatozy No. 4, 
CPH provided all responsive information it had in its possession as of September 2, 2003. 

The remainder of your letter appears to be an effort to rebut certain of CPH's objections 
that Interrogatory No. 3 was premature given Morgan Stanley's discovery non-performance as of 
September 2, 3003, the date on which the interrogatory responses were served. For eX$ple, you 
complain that the interrogatory response notes that Morgan Stanley had not 'yet produced a single 
witness for deposition. As of September 2, that was true. Moreover, although Mr. Tyree's 
deposition began on September 15, 2003, Morgan Stanley has refused to provide additional dates 
for the continuation of Mr. Tyree's deposition and has forced us to seek the Court's assistance in 
completing that deposition. Morgan Stanley also has filed a motion designed to stay or prevent 
any further substantive depositions from occurring. You also complain that the interrogatocy 
response observes that Morgan Stanley's document production was not complete as of 
September 2. That observation was clearly correct; indeed, Morgan Stanley produced nearly one­
half of its documents after September 2, 2003 and produced documents as recently as October 1 ,  
2003. In short, CPH fails to see how its September 2 :interrogatory answers misrepresented 
anything about Morgan Stanley's discovery compliance. 

Very 1ruly yours, 

DBC/sae 

Docllt'llA11 Number: 987933 

TOTAL P . 02  16div-004971
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Kathryn R. DeBord 
To Call Writer Directly: 

(202) 879-5078 
kdebord@klrkland.com 

By Facsimile 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 606 1 1-7603 

KIRKLAND � ELLIS LLP 
AND AFflUATED PAlllNEllSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-!5000 

www.klrkland.com 

October 23, 2003 

Facslmlle: 
202 879-5200 

Dir. Fax: (202) 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to your October 1 6, 2003 letter regarding MS & Co. and MSSF's 
Interrogatory Responses. 

With respect to your request that MS & Co. and MSSF's answers include all information 
"regardless of the Morgan Stanley entity involved," we stand on our objection that your request 
is unduly burdensome. MS & Co. and MSSF were the .only Morgan Stanley entities involved in 
the transactions that form the basis for the actions, and are the only entities with information 
reasonably likely to lead to the discovery of admissible evidence. MS & Co. and MSSF have 
over 150 sister companies in the United States and around the world. These companies are not 
parties to this lawsuit and have nothing to do with this action. 

The majority of your remaining concerns serve to highlight CPH and MAFCO's massive 
effort to create discovery disputes where there ought not be any throughout the course of 
discovery in this case, and, even more importantly, CPH and MAFCO's systematic failure to live 
up to very same demands it purports to place on MS & Co. and MSSF. The following are but a 
few examples: 

First, an overwhelming portion of your letter complains about interrogatory responses in 
which MS & Co. or MSSF's answer uses the phrase "may have." Your objection to our use of 
this· phrase is :frivolous, particularly because CPH and MAPCO used the exact same phrase in its 
responses to MS & Co. in this action and in its responses to Arthur Andersen in the Andersen 
action. See, e.g., October 1 5, 2001 Coleman (Parent) Holdings, Inc. Resp. and Obj. to Arthur 
Andersen LLP's, et. al. 1 st Set of Interrogatories to Plf. At Reqs. i and 3 (stating that Plaintiff 
believes the following people "may have" knowledge of the facts alleged in the Complaint and 

Chicago London Los Angeles New York San Francisco 
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Michael Brody, Esq. 
October 23, 2003 
Page 2 

KlRKLAND &.. ELLIS LLP 

"may have" knowledge pertaining to the due diligence conducted by or on behalf of Sunbeam 
Corporation of the Coleman Company, Inc.). 

Second, your letter complains about MS & Co. 's objection on relevance and overbreath 
grounds to Interrogatory No. 8,. which requests "all claims that have been threatened, 
communicated, or otherwise asserted against Morgan Stanley involving allegations that Morgan 
Stanley failed to conduct due diligence properly in a public or private offering." Despite MS & 
Co. 's objections, it provided CPH with a list of all claims brought by non-purchasers against MS 
& Co. alleging faulty due diligence. MS & Co. 's reasonable limitation on your request stands in 
sharp contrast with MAFCO and CPH's flat refusal to respond to a comparable interrogatory 
served by MSSF. MSSF Interrogatory No. I asked you to identify "all claims that have been 
threatened, communicated, or otherwise asserted against MAFCO involving fraud, theft . . .  or any 
violation of the securities laws and regulations, including allegations of 'channel stuffing' . . .  " 
You objected to this request as overbroad to the extent that it "requires MAFCO and CPH to 
identify claims that have been "alleged, threatened, communicated or otherwise asserted" against 
MAFCO (even though this is the exact same language employed by your own request, . see 
above), and you further stated that accusations of accounting· improprieties and channel stuffing 
relates to MAFCO and CPH's "routine business disputes" and are irrelevant to this action. You 
ultimately limited your response to the "transaction at iSsue in this case," and responded that "no 
claims have been alleged, threatened, communicated or otherwise asserted against MAFCO 
involving fraud, theft, bribery, and/or any violation of the securities laws .and regulatkms . . .  in 
connection with the Transaction at issue in this suit" (had you forgotten about the action against 
MAFCO brought by MSSF?). Your utter deficiency in answering this and other interrogatories 
have been addressed under separate cover, but for now your response serves to highlight the 
absurdity of your "outrage" over MS & Co. and MSSF's responses to your interrogatory 
requests. 

Third, you objected that MSSF failed to provide, in response to Interrogatory No. 4, a 
description of the role of each person who was involved in developing and reviewing the s�ergy 
figures. MSSF did not provide that information because that information was not available to it 
at the time, but that is beside the point. MS & Co.'s own Interrogatory Request No. 1 (first 
request) asked CPH to identify individuals with discoverable information relating to the 
allegations made in your Complaint and, with respect to each the subjects of the information 
they possess. CPH provided a list of individuals but failed to provide "the subjects of the 
information they possess" as requested. Likewise, MS & Co. 's Interrogatory No. 4 asked CPH 
for all persons involved in developing, preparing, reviewing, or verifying the information 
reflected on the Schedule of Synergies and, with respect to each, the nature of their involvement. 
Once again CPH provided the names of three people that CPH "believes" were involved in 
preparing the synergies, but failed to provide those individuals involved in "developing, 
reviewing, or verifying'' the synergies and failed to provide "the nature of their involvement." 
When asked for an explanation, Deirdre Connell glibly responded that "CPH provided all 
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Michael Brody, Esq. 
October 23, 2003 
Page 3 

'"':". "·"" �1' •  ->-• ,, 

KIRKLAND &.. ELLIS LLP 

responsive infonnation it had in its possession as of September 2, 2003" with no further 
explanation and no offer to provide additional infoxmation when it became available. (See 
Connell letter to DeBord dated October 8, 2003). Qui�e simply, if CPH and MAFCO are 
asserting that MS & Co. and MSSF did not meet its discovery obligations in answering this 
response, CPH and MAFCO likewise failed to meet their own obligations. 

. As a fourth and final example, your letter objects to MSSF's answer to Interrogatory No. 
2, which asks MSSF to identify with particularity all misrepresentations MSSF intends to rely 
upon at trial. MSSF responded by stating those facts, known by MSSF as of October 6, 2003, 
that foxm the basis of MSSF's allegations that MAFCO and CPH committed fraud. MSSF's 
response is qualitatively no different from CPH's own response to MS & Co. 's Interrogatory No. 
3 (first request), which asks for the same infonnation. To the extent that you seek more 
information, we note that discovery is in very early stages, and we are entitled to develop the 
facts that we will use against you at trial through the discovery process. 

* * "  "' "' 

CPH and MAFCO's efforts to employ double standards aside, MS & Co. and MSSF 
responded to CPH and MAFCO's interrogatory requests in good faith, and provided the 
infonnation known by MS & Co. and MSSF at the time the responses were served. MS & Co. 
and MSSF have honored their discovery obligations. As you have pointed out, this case i$ still at 
an early stage, and MS & Co. and MSSF's investigation is ongoing. Moreover, I note that a 
number of the questions in your October 16, 2003 letter are better suited to other fonns of 
discovery and/or appear designed to circumvent the limitation upon the number of interrogatories 
that a party may propound. 

One option for all parties is a mutually agreed-upon method for updating discovery 
responses once new, responsive information becomes available. Please let me know if CPH and 
MAFCO are amenable to such an arrangement. 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
Deirdre Connell, Esq. (by facsimile) 
Jerold S.  Solovy, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 

16div-004975



Exhibit G 

16div-004976



N0�-20-2003 15:46 JENI-ER & BLOCK 3125270484 P. 02/03 

JENNER &. B L OCK 

November 20. 2003 

By Telecopy 

Katluyn R. DeBord, Esq. 
KlRKLAND &ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner Ek Block,LLC 
One IBM Plaza 
Chicago, n. 6061 1-7603 
Tel S12 222-9550 
wwwJenner.com 

M"l.Chael T. Brody 
Tel 3:12 923-21ll 
Fax 312 840"'77ll 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacA.ndrews & Forbes Holdings Inc., et aL 

Dear Kathryn: 

I received your November 13 letter concerning your clients' interrogatory answers, and I 
acknowledge the additional infonnation you provided. Nevertheless, as detailed below, many of 
your answers, although in some instances lengthy, do not answer 1he specific questions we posed. 

MSSF Dama2es. In its complaint, MSSF alleged that is suffered damages. It must have had a basis 
for that allegation. Nevertheless, you have not provided any infonnation concerning the natme, 
much less the amowit, of those damages. You cite a decision in a federal employment class action 
to support your refusal to provide an answer. That decision is not the norm-indeed, under the 
current federal rules, a computation of damages, and information bearing on the nature 8nd extent 
of injuries suffered is required as an initial discl<>surC. · See Fed. R. Civ. P. 26(a)(l)(C). Courts 
overwhelmingly reject objections of prematmity and order plaintiffs to provide information 
concerning damages. See, e.g., Doe v. Mercy Health Corp., 1993 WL 377064 (E.D. Pa.)( compelling 
interrogatory answers and stating that at outset of case "plaintiff must be in a position to know what 
damages he has suffered, as well as what method of calculation he plans to use'1; Geer v. Cox, 2003 
WL 21254731 (D. Kan.) (rejecting prematmity objection and stating that "it is no answer for a 
plaintiff to assert that ho will need discovery or to consult with an expert to detennine his losses") . 
. Again, putting aside whether you will be able to provide a more detailed answer at a later date, we 
demand that you provide an answer as to the information in your possession now. 

· 

Mor2an Stanlev Corporate Affiliates. You have limited your responses to the named Morgan 
Stanley parties and refuse to provide information from other Morgan Stanley entities. Your clients 
are in a position to know which Morgan Stanley entities may have responsive information and are 
under a duty to provide that information. We are not required to guess which of Morgan Stanley's 
corporate affiliates were involved in Sunbeam-related transactions, nor should we be put to the 
burden of serving subpoenas on other Morgan Stanley entities. In any event, we know that entities 
in addition to Morgan Stanley and MSSF were involved in the Sunbeam transaction. For instance, 
entities doing business \Dlder the trade name '"Morgan Stanley Dean Witter" obviously had 
substantial involvement. We assume that the trade name would encompass activities of numerous 
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Kathryn R. DeBord, Esq. 
November 20, 2003 
Page 2 

entities, including Morgan Stanley Dean Witter International, Inc., Morgan Stanley DW, Inc., 
Morgan Stanley Dean Witter Wealth Management. Inc., Morgan Stanley Dean Witter Asset Capital 
Inc., and various of the "MSDW" companies. Please provide us infonnation from those entities, and 
any entities doing business under that trade name, as well as ftom entities Morgan Stanley and 
MSSF have reason to believe possess responsive infonnation. 

Communications Concernili.e Sunbeam EPS/Sales. You ask how Morgan Stanley's Answer to 
Interrogatory No. 3 is deficient, noting that the answer is comprised of eight paragraphs. The 
interrogatory asks about, inter alia, communications involving Morgan Stanley relating to 
Sunbeam's BPS. The answer identifies several conversations relating to Sunbeam's sales, but none 
relating to EPS. Is this an oversight or are we to assume that Morgan Stanley had no 
communications with anyone relating to Sunbeam's BPS? In addition, the answer does not indicate 
(a) which "member of Sunbeam's management11 told Ruth Porat that sales were "soft"; (b)"which 
"Sunbeam officials" insisted that sales expectations would be met; (c) other than Mr. Tyree, who 
was present at Global Financial Press; or (d) who participated in '"bring-down" due diligence. 

The "Troth" Concemine Synergies. My November 6 letter noted that MSSF had not explained 
how the alleged representations made to it were false. Your letter refers to Interrogatoxy No. 2 to 
MSSF, when in �actlntCITogatoryNo. 3 (and not, No. 4, as I initially indicated) addresses this i�ue. 
Putting aside confusion over interrogatory numbering, MSSF has not stated what is false about the 
representations MSSF supposedly received. MSSF must have had some inkling as to what it 
believes is the truth in order for it to file its claims. Please provide that information now. 

As to each of these areas, please let me lmow by November 25 if you intend to provide �dditional 
information, or whether the Court's assistance will be necessary. ' · 

Finally, as to your proposal to agree to supplementation of interrogatory answers, we intend to 
follow the requirements of the Florida rules in this regard. 

Very truly yours, 

�l . � 
Michael T. Brody ( 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

1004277 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

r-_, .
. 

l._,.l_ 
pr·- ...... '\ -� ' / . ·,.: _;_· .. -··.: '.:..:�� i {\,'.j /\, ,! _ _ 
r ,�:_1._,t:_i\>Ec; :-t__,-;\ :�1.: ir ! .. ,..... 

. •  '-d\;1.:1 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S OPPOSITION TO COLEMAN (PARENT) 
HOLDINGS INC.'S MOTION TO COMPEL CONSENT TO 

THIRD PARTY PRODUCTION OF RESPONSIVE E-MAILS 

The Court should not compel Morgan Stanley & Co. Incorporated and Morgan Stanley 

Senior Funding, Inc. ("Morgan Stanley") to consent to an improper and overbroad subpoena 

issued by Coleman (Parent) Holdings, Inc. ("CPH") to a third party, Bloomberg Inc. 

("Bloomberg"). The subpoena requests: 

All documents concerning emails or electronic messages of (36] 
Morgan Stanley or MSSF employees. 

(Mar. 4, 2004 Subpoena Duces Tecum, Req. 1 (Ex. A).) CPH's remarkable request for the 

production of every single e-mail message sent or received by thirty-six Morgan Stanley 

employees over a seven-year period and regardless of subject matter is overbroad, unduly 

burdensome, and contravenes the Florida Rules governing discovery. Morgan Stanley's refusal 

to consent to the production was completely justified. 

WPB#57803 I. I 
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1. CPH's Subpoena Fails To Comply With The Florida Rules. 

Bloomberg's subpoena, on its face, would require Bloomberg to produce potentially 

hundreds of thousands of totally irrelevant e-mail messages, which are completely umelated to 

the issues in this litigation and contain confidential information about Morgan Stanley's other 

clients and unrelated financial transactions. Morgan Stanley should not be required to consent to 

the production of totally irrelevant documents - or to undertake the enormous burden of 

conforming CPH's subpoena to the Florida Rules. Florida Rule of Civil Procedure 1. 280(b)(l )  

limits the s_cope of discovery to "any matter, not privileged, that is relevant to the subject matter 

of the pending action . . .. " Fla. R. Civ. P. 1. 280(b)(l) (emphasis added). CPH's subpoena to 

Bloomberg does not contain any subject matter limitation, and is therefore impermissibly 

overbroad. 

CPH's subpoena requests all Bloomberg e-mail messages, regardless of subject matter, 

sent or received by those Morgan Stanley employees who were identified in interrogatories as 

having worked on the Sunbeam Transaction. The suggestion in CPH's Motion,. - that this 

"employee" limitation may also double as a subject matter limitation1 - is false. The fact that an 

employee worked on the Sunbeam Transaction does not mean that every single e-mail sent or 

received by that employee over a seven-year period is related to Sunbeam, nor does it serve to 

justify the production of e-mails wholly umelated in subject matter to Sunbeam. See, e.g., 

Theofel v. Farey-Jones, 359 F.3d 1066, 1071-72 (9th Cir. 2004) (noting that defendant's third-

1CPH's motion glosses over the unlimited scope of the subpoena by only referring to e-mails related to the Sunbeam 
Transaction. (See Mot. to Compel Morgan Stanley's Consent to 3d Party Prod. of Resp. E-mails at 1 ("Bloomberg 
has in its possession e-mails sent or received by various Morgan Stanley employees who worked on the Sunbeam 
transaction and who used Bloomberg e-mail accounts."); id. at 3 ("E-mails ... that refer to issues in this case, or 
which summarize or describe events concerning Sunbeam ... are plainly responsive").) 

2 
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party subpoena seeking "'[a]ll copies of e-mails sent or received by anyone' at [plaintiff 

company], with no limitation as to time or scope" was, "'on its face, ... massively overbroad. "'). 

CPH's failure to comply with the Florida Rules is fatal - and fully justifies Morgan 

Stanley's refusal to consent to production pursuant to the subpoena, in accordance with its rights 

under the federal Electronic Communications Privacy Act. See Calderbank v. Cazares, 435 So. 

2d 377, 379 (Fla. 5th DCA 1983) ("A reasonably 'calculated' causal connection between the 

information sought and the possible evidence relevant to the issues in the pending action must 

'appear' from the nature of both or it must be demonstrated by the person seeking the 

discovery."). 

Despite the facially overbroad subpoena, Morgan Stanley has offered to allow the 

production of "those Bloomberg documents that are responsive to CPH's outstanding document 

requests to Morgan Stanley," subject only to the parties' outstanding objections and the prior 

rulings of the Court. (Apr. 7, 2004 Letter from T. Clare to M. Brody at 2 (Ex. B).) That 

limitation is not only necessary to conform CPH's overbroad request to the Florid� Rules - but 

also provides the information CPH purports to seek. See Fla. R. Civ. P. l.280(b)(l); May 9, 

2003 Plfs 1st Req. for Prod. of Docs., Reqs. 30, 35, 36 (covering such broad categories as "[a]ll 

documents concerning the Coleman Transaction" and "[a]ll documents concerning the 

Subordinated Debenture Offering") (Ex. C).) Without such subject matter limitations, CPH's 

subpoena is simply a fishing expedition, a tactic for harassment, or both. 

2. Morgan Stanley Has Consented To The Production Of Bloomberg E-mails 
From A Relevant Time Period. 

The financial transactions at issue in this litigation took place in 1998 - yet CPH' s 

subpoena to Bloomberg seeks all e-mails (regardless of subject matter) from January 1 ,  1997 

3 
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through the present. CPR's failure to limit its subpoena to a relevant time period is fatal to its 

subpoena to Bloomberg - and fully justifies Morgan Stanley's refusal to consent. 

Morgan Stanley has proposed to limit the relevant period in the Bloomberg subpoena to 

January 1 ,  1997 through January 1, 2000. The theoretical possibility finding relevant and 

responsive e-mails from after January 2000 is minuscule, and does not justify the enormous 

burden and cost of reviewing and producing e-mails from this time period, which (even at its 

earliest point) is more than a year-and-a-half after the financial transactions closed. 

CPR's explanation for its overly expansive time period- that Morgan Stanley employees 

may have sent or received e-mails that "summarize or describe events concerning Sunbeam" that 

took place over a year-and-a-half earlier - is too remote to justify the associated burden. See 

Calderbank, 435 So. 2d at 379 ("The mere fact that an inquiry that appears to be irrelevant 

'might' lead to evidence that is relevant and admissible to the issues in the pending suit is not 

sufficient [to permit discovery].") 

CPR's only other argument for obtaining post-2000 e-mails from Bloo!Ilberg - an 

agreement by Morgan Stanley to produce other categories of documents from after 2000 - is 

misguided. In the previous instance, the documents CPR requested were limited in subject 

matter, relatively few in number, and would be found in a handful of readily identifiably sources 

within Morgan Stanley. This stands in sharp contrast to CPR's current request, which lacks any 

specificity of subject matter, potentially involves hundreds of thousands of e-mails, and would 

impose an enormous burden on Bloomberg and Morgan Stanley to implement. 

Finally, CPR seeks to compel Morgan Stanley's consent for Bloomberg to produce e­

mails and electronic messages regarding Morgan Stanley employees who CPH acknowledges 

did not have an e-mail account with Bloomberg at any time. (See Apr. 2, 2004 Letter from M. 

4 
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Brody to T. Clare ("Based on my consultation with counsel for Bloomberg, it appears that 

Bloomberg does not have emails or other responsive information pertaining to these 

individuals.") (Ex. D).) This blind insistence on production, which CPH essentially admits will 

be futile, creates the unnecessary potential for inadvertent disclosure of sensitive information that 

is unrelated and unresponsive to CPH's subpoena, and merely increases the burden on 

Bloomberg and Morgan Stanley. 

CONCLUSION 

For these reasons, CPH's Motion to Compel Morgan Stanley's Consent to Third Party 

Production of Responsive E-Mails should be denied. 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and Federal Express to all counsel of record on the attached service list on this J � 
day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar # 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding Inc. 

WPB#57803 l. l 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

::fil;;�=.f. 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes Holdings, Inc. 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

WPB#57803 I. l 7 
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03/05/2004 1S:S4 FAX �004/011 

. IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL ClRCUf.T, IN AND 

FOR PALM BEACH COUNTY., FLORIDA 

COLEMAN (PARENn HOLDINGS INC., 
PJaintiff(s), 

vs. 
MORGAN STANLEY & CO., lNC., 

Defendant(s). 

CASE NO.: 2003 CA 005045 Al 

SUBJ>OENA DUCES TECUM 

THE STATE OF FLORIDA · 

TO: Cl�stodian of Records 
Bloomberg, lnc. 
THE PRENTICE-HALL CORPORATION SYSTEM INC. 
1201 HAYS STREET SUITE 105 
TALLAHASSEE FL 32301 

YOU ARE COMMANDED to appear for deposition at Searcy Denney Scarola 

Bamha t & Sl1ipley, P.A., 2139 Palm Beacl1 Lakes Boulevard, West Palm Beach, FL, 33409 on 

the 29th day of March, 2004 at 9:30 a.m. and to have with you at that time and place the 

docunu-nts specified on Attachment A. 

ff you fail to: 

I) Appear as specified; or 

2) Fumish the records instead of appearing as provided above; c•r 

3') Object to this subpoena, 
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03/05/2004 15:55 FAX �005/011 

You may be in contempt ofcourt. You are subpoenaed to appear by the following 

attome/, and un]ess excused from this subpoe11a by this attorney or the court, you shall respond 

to this :;ubpoe1m as directed. 'fJ 

DA TED this ___ lr_· _....._ __ day of __ f_l·\_l{L_f�-�'\,_. __ , 2004. 

S y Denney Scarola 
amha11 & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West P.tlm Beach, FL 33409 
Phone: (561)' 686-6300 
Fax: (5-5 I) 478-0754 
AttornE ys for Plaintiff 
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03/05/2004 15:66 FAX 

STAT.:: OF FLORfDA 
COU1'TY OF ___ _ 

CERTIFICATlON OF RESPONSE TO 
SUBPOENA DUCES TECUM 

�0061011 

The undersigned, as custodian of records fol' Bloomberg, Inc., certifies that the attached 

documents consisting of __ pages represents a true copy of all items witl:i11 my possession, . 

custod/ or control which are described in the Subpoena Duces Tecum servc:d on me in the above 

styled action and each page is numbered by me for identification. Production is complete and 

has bet·n numbered by the custodian of records. 

It is further ce1tified that originals of the items produced are maiutained under the 

directiCtn, custody and co11trol of the undersigned. 

The foregoing Certification was acknowledged before me, an office!' duly autl1orized in 

the Sta1 e and County aforesaid to take acknowledgments, this ----- day of __ _ 

20 ___ ,who: 

[ J is pe1·so11ally known to me; or 

[ ] has produced ------· as identification; and who: 

( ) did Ol' 

� ] did not, take an oath, 

and wh1> executed the foregoing ce11ificntio11, and wl10 acknowledged the foregoing certification 

to be fn:ely and voluntarily executed for the purposes t11erein recited. 

3 

Notary Public, State of Florida at Large 

My Commission Expires: 
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ATTACHMENT A 
TO SUBPOENA TO NON-PARTY 

BLOOMBERG, INC. 

You are hereby requested to produce the following documeff:s pursuant to the 

definitbns and instructions set forth below. 

DOCUMENTS REQUESTED 

�0071011 

1. All documents concerning emails or electronic messages of the following 

Morgar. Stanley or MSSF employees: 

• Leslie E. Bradford 

• Steven L. Brown 

• Shani Boone 

• Thomas Burchill 

• Tyrone Chang 

• Andrew Conway 

• Benjamin D. Derito 

• Karen Eltrich 

• Alex Fuchs 

• Jake Foley 

• Joel P. Feldmann 

• Richard B. Felix. 

• Johannes Groeller 

• Michael Ha11 

• Robe1t Kitts 

• William Kourakos 
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�008/01.l 

• Tarek F. Abdel�Meguid 

• Stephen R. Munge1· 

• Stephan F. Newhouse 

• Ralph L. Pelleccbio 

• Rllth Porat 

• Lily Rafii 

• Michael L. Rankowitz 

• William J. Sanders 

• Aridrew B. Savarie 

• lsbaan Seth 

• Mru.ium A. Shott 

• Dwight D. Sipprelle 

• Bram Smith 

• William Strong 

• James Stynes 

• John Tytee 

• Josbua A. Webber 

• Chris Whelan 

• William R Wright 

• Gene K. Yoo 
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DEFINJTJONS 

1. "Concerning" means concerning, reflecting, relating to, referring to, 

describi lg, evidencing, or constituting . 

. 2. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure al1d refers to any form or means, whether physical, visual, 

or electronic, in or by which words, numbers, or ideas at� recorded or pres�rved, whether fixed 

in tangi'.>le medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of the 

followir;g: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, notes, 

messagc:s, i·eports, studies, press releases, comparisons, books, account"s, checks, audio and video 

recordir.gs and transcriptions thereof, pleadings, testimony, articles, l:ulletins, pamphlets, 

brochm·�s, magazines, questio11naires, surveys. charts, newspapel's, calendars, desk calendars, 

pocket ;alendars, lists, Jogs, publications, notices, diagl'ams, instructions, diaries, minutc:s for 

meetings, co1vorate minutes, orders, resolutions, agendas, memorials or notes �f oral 

communicatio11s, whether by telephone or face-to-face, contracts, agrec·ments, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, C•lmputer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, 01· any other 

hmgible thing on which any handwliting, typing, pri11ting, photostatic, electronic, or other form 

of communication or information is recorded or reproduced, together with a: I notations on any of 

the foregoing, all 01iginals, file copies, or other unique copies of the foregc•ing, and all versions 

. or draft:; thereof, whether used or not. 
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3. "Morgan Stanley" means Morgan Stanley & Co., Jnc. and any of its 

predecessors, successors, affiliates, subsidiaries, and prese11t and fol'mer officers, directors, 

pmtner:;, employees, rep1·esentatives, and agents. 

4. MSSF'' means Morgan Stanley Senior Funding, Inc. and any of its 

predecessoi·s, successors, affiliates, sl.1bsidiaries, and present and fom1er officers, directors, 

partner:;, employees, representatives, and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and Jabeled to coffespond to the categories in this Request. Documents 

nttc1ched to each other should not be separated. Documents consisting of items previously 

produc1:d in the Litigations with Bates numbering shall be produced in Bates number order . 
.. 

Docum�nts stored in an electronic format should be produced i11 a reada'Jle eJectronic format 

accessf,,)e by a standard database program such as concordance. 

' 
2. All documents shall be produced in the file folder,' e11velope or other 

contaiuet in which the documents are kept 01· maintained by you. If, for any reason, the 

container cannot be produced, produce copies of all labels or other ide11tifying marlcs. 

3. The relevant pe1iod, unless otherwise indicated, shall be from Janual'y l, 

1997 through the date of this subpoena, and shall include all documc�nts and information 

which relate in whole or in part to such period, or to events or circumsta11ces during such period, 

even though dated, prepared, generated or received prior or subsequent tc• that period. Please 

supplement or conect your responses to these requests if, at any time, you become aware that 

your re>ponses are incomplete or incorrect in any respect. 
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4. If you claim the attomey-clieni privilege, or any other privilege or work· 

produc: protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection 

asse1ted. 

5. The following rnles of construction apply:· 

A. The connectives "and" and "or" shall be construed either 
disjunctively or conjunctively as necessary to bring within the 
scope of the discovery i·equests all responses 1hat might otherwise 
be outside of their scope; 

B. The term "including" shall be construed to me:nn "without 
limitation"; and 

C. The use of the singular form of any word includes the plural and 
vice versa. 
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Thomas A. Clare 
To Call Writer Directly: 

(202) 879-5993 
tclare@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
OneIBMPlaza 
C hicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
ANP AFflLIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879·5000 

www.klrkland.com 

April 7, 2004 

Re: Coleman (Parent) Holdings v. Morgan Stanley & Co. 

Facsimile: 
202 879-6200 

Morgan Stanley Senior Funding v. MacAndrews & Forbes et al. 

Dear Mike: 

I write in response to your April 2, 2004 letter regarding CPH's subpoena to Bloomberg. 
I will address each of the issues raised in your letter in tum: 

First, we both agree that Bloomberg does not have any e-mails or other responsive 
information pertaining to the 17 individuals who did not have Bloomberg e-mail accounts during 
the time period defined by the subpoena. Morgan Stanley's consent (or refusal to consent) is 
therefore irrelevant. 

Second, with regard to e-mails after January 1, 2000, we have explained repeatedly why 
it is wasteful and burdensome to require Morgan Stanley to widertake a costly review of e-mails 
from a time period that does not even begin until more than a year-and-a-half after the :financial 
transactions at issue in these cases. I refer you to my March 11, 2004 letter for a detailed 
explanation of our position in this regard. The ·instances identified in your letter where Morgan 
Stanley has agreed to produce certain categories of documents after January I, 2004 present a 
different situation. The documents in those categories are expected to be relatively few in 
number -- and can be obtained from a small number of sources within Morgan Stanley. Those 
limited categories of documents stand in ·sharp contrast to CPH's extremely broad subpoena to 
Bloomberg, which -- on its face -- asks for every e-mail (without limitation and regardless of 
subject matter) from more than thirty-five individuals over a seven year period. There simply is 
no reason to believe that CPH's "all-or-nothing" approach to the production of e-mails from after 
January 1, 2000 is reasonably likely to yield relevant and responsive e-mails -- or that the 
theoretical possibility of finding relevant and responsive e-mails from several years after the fact 
would justify the enormous burden and cost of reviewing and producing e-mails from this time 
period. 

Chicago London Los Angeles New York San Francisco 
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KIRKLAND &.. ELLIS LLP 

Michael Brody, Esq. 
April 7, 2004 
Page2 

Third, you asked about the criteria that we intend to apply during our responsiveness 
review. As noted above, CPH's subpoena to Bloomberg does not contain any subject-matter 
limitation. CPH is not entitled to e-mails that have nothing to do with the transactions and issues 
in this case. Accordingly, we intend to produce to CPH only those Bloomberg documents that 
are responsive to CPH's outstanding document requests to Morgan Stanley -- subject to Morgan 
Stanley's outstanding objections to those requests and the Court's prior rulings on discovery 
issues. 

Fourth, the omission of Joshua Webber from my letter was inadvertent. Mr. Webber 
should have been included in the list of individuals who did not have a Bloomberg account at 
any time during the time period defined by the subpoena. 

cc: Joseph Ian.no, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. (by facsimile) 
Thomas H. Golden, Esq. (by facsimile) 

Sincerely, 

-r-� a.� 
Thomas A. Clare 

=·· 
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05/12/200� 11 08 FAX 

IN TffE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, Fl..ORIDA 

) 
COLEMAN (PARENT) HOLDINGS INC., ) 

) 
Plaintiff, ) 

) 
V, ) 

) 
) 

MORGAN STANLEY &. CO., JNC., ) 
) 

Defendant ) 

CaseNo. CA 005045 AI 

DOROTHY H. WILKEN · CLERK OF CIRCUIT COURT 
CIRCUIT CIVIL DIVISION 

MAY 0 9 2003 
COPY I ORIGINAL 

PLA.INID"F'S FIRST REQUEST FOR PRODU�g�l�fRcfdrl�ifJlr�G 
Plaintiff Coleman (Parent) Holdings, Inc. ("CPH" or "Plaintiff'), by its attorneys 

Searcy Denney Scarola Barnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its First 

Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan 

Stanley'' or "Defendant"), and requests responses. and the production of documents at the offii:e of 
: 

Searcy DenneyScarolaBarnhart & Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, 

Florida, within the time provided by Florida Rule of Civil Procedure 1.350(b ). 

DEFINITIONS 
I. "Arbittaticns"means Albert], Dunlap and Sunbeam Cotporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh e.nd Sunbeam Comoratjon. No. 32 160 00091 99 (AAA). 

2. "Coleman" means the Coleman Company, Inc. or any of its present and 

former officers, directors, employees, representatives, agents, and all other persons acting or 

purporting to act on its behalf 

�004/015 
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3. "CPH'' means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings, Co. Inc., or any of their present and former officers, directors, 

employees, representatives, agents, and all other persons acting or purporting to act on their behalf. 

4. "Coleman Transaction" means the trans action contemplated by the 
February 27, 1998 Agreements. 

5. "Communication" means the transmittal of infoimation by letter, 

memorandum, facsiIDile, orally, or otherwise. 

6. "Concerning'' means reflecting, relating to, referring to, describing, 

evidencing, or constituting. 
7. "Documents" means documents whether fixed in tangible medium or 

electronically stored. The word "documents" shall include, by way of example and not by way of 

limitation, all of the following: papers, correspondence, trade letters, envelopes, memoranda, 

telegrams, cables, notes, messages, reportS, studies, press releases, comparisons, books, accounts, 

checks, ·audio and video recordings and transcriptions thereof, pleadings, t�stimony, �cles, 

bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, 

desk calendars, pocket calendars, lists, logs� publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or faee-to-faoe, contracts, agreements, drafts of or proposed 

contracts or agxccments, memoranda of understanding, letters of intent, computer tapes, computer 

drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of communication or 

information is recorded or reproduced, together with all notations on any of the foregoing, all 

-2-

MAY-12-2003 10:07 97% F.05 16div-005000



05/12/2C03 11 09 FAX �006/0'5 

originals, file copies, or other unique copies of the foregoing, and all versions or drafts thereof, · 

whether used or not. 

8. "February2 7, 1998 Agreements" means (a) the Agreement and Plan of Merger 

dated as ofFebruary27, 1998 among Sunbeam Coq>., Laser Acquisition Corp., CLN Holdings, Inc. 

and Coleman (Parent) Holdings Inc. and (b) tl).e Agreement and Plan of Merger dated as ofFebruary 

27, 1998 among Sunbeam Corp., Camp=r Acquisition Corp., and The Coleman Company, Inc. 

9. "Financial Statements" means, without limitation, balance sheets, statements 

of income, earnings, retained earnings, sources and applications of funds, cash flow projections, 

notes to each such statements, or any other notes which penain to the past or present financial 

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim 

or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise. 

10. "Litigations" means In Re Sunbeam Securities Litigation. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .• et al.11. Sunbeam Corooration. et al., 

98-8773-Civ.-Middlebrooks and 98·827S-Civ.-Middlebrooks (S.D. Fla.); Krim ":.Dunlap. eta1;. No. 

CL983168AD (151� Jud. Cir., Fla.); StaoJeton v. Sunbeam Com .. ct al., No. 98-1676-Civ.-King (S.D. 

Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CLOOS444AN (lSu. Jud. Cir., Fla.); ID. 

re Sunbeam Com .. Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) ·and any adversary proceedings 

therein; SEC v. Dunlap. et al., No. 01-8437-Civ.·Middlebrooks (S.D. Fla.); Oaktree Ce.pita! 

ManagementLLCv.ArthurAndersenllP. No. BC257177 (L.A. Cty., CA); and Coleman (Parent) 
HQldings Inc. v. ArtllurAndernen LLP. etal., No. CA Ol-06062AN (lS'h Jud. Cir., Fla). 

11. .. Morgan Stanley" means Morgan Stanley & Co., Inc. or any of its 

subsidiaries, divisions, predecessors, successors, present and foxmer employees, representatives, 

agent.9, attorneys, accountants, advisors, or all other persons acting orpurporting to act on its behalf. 

.3. 
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12. .. SEC Administrative Proceedings" means In the Matter of Sunbeam Corn., 

SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 

13. "SEC" means the Securities and Exchange Commission. 

14. "Subordinated Debentures" means Sunbeam's Zero Coupon . Convertible 

Senior Subordinated Debentures Due 2018. 

IS. "Subordinated Debenture Offering" means the offering of Sunbeam's 

Subordinated Debentures. 

16. "Sunbeam" means Sunbeam Corporation, or any ofits subsidiaries, divisions, 

affiliates, predecessors, successors, present and former employees, represeniatives, agents, and all 

other persons acting or pUiporting to act on itS behalf. 

17. "You" or "Your" means Morgan Stanley & Co., Inc. and/or any of its 

subsidiaries, divisions, predecessors, successors, present or former employees, representatives, 

agents, attorneys, accountants, advisors, or anyone acting or purporting to act ?n its behalf. ; 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be sepaiated. Documents consisting ofitcms previouslyproduced in the Litigations, 

Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be produced in 

Bates number order. 

2. All documents shall be produced in the file folder, envelope or other con rain er 

in which the documents are kept or maintained by you. � for any reason, the container cannot be 

produced, produce
.
copies of all labels or otberidentifying mar.ks. 

-4-
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3. The relevant period, unless otherwise indicated, shall be from January 1, 

1991 through the date of trial of this matter, and shall include all documents and information 

which relate in whole· or in part to such period, or to events or circwnstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that your 

responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work· 

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material .sufficiently to allow CPH to test the privilege or protecti"on asserted. 

5. The following rules of eonsuuc:tion apply: 

. a) The connectives .. and" and "or" shall be construed either 

disjunctively !>r conjunctively as necessary to bring within the scope 

of .the discovery requests a11 ·responses that might otherwise. be 

outside of their scope; 

b) The term "including" shall be construed to mean ''without limitation"; 

and 

c) The use of the singular form of any word includes the plural and vice 

versa. 

DOCUMENTS REQUESTED 

l. All documents concerning your efforts to have Sunbeam retain or maintain 

your investment banking and/or securities underwriting services. 

2. All documents reflecting all fees and expenses paid by Sunbeam to you, 

including without limitation all billing statements, invoices, time detail records, individual calendars, 

-5· 
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daily diaries (including electronic calendar programs), or other documents chat describe or record 

the time spent, or expenses incurred (including back-up for any out-of-pocket expenses), by any 

Morgan Stanley personnel, or that describe or record any aspect of their activities concerning any 

services performed on behalf of, or concerning, Sunbeam. 

3. All documents concerning any investigation, analysis, or due diligence of 

Sunbeam conducted by you or on your behalf in 1997 or 1998. 

4. All documentS concerning any investigation, analysis, or due diligence of 

Coleman or CPH conducted by you or on your behalf in 1997 or 1998. 

S. All documents concerning your attempts in 1997 or 1998 to locate someone . 

to purchase or otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or 

securities,_or otherwise. 

6. All documents concerning your attempts in 1997or1998 to locate companies 

for Sunbeam to purchase or otherwise acquire, whether through merger, purchase, transfer of assets 

or securities, or otherwise. 

7. All documents concerning the negotiation and signing of the February 27, 

1998 Agreements. 

8. All documents concerning the closing of the Coleman Transaction, including 

without limitation all documents concerning the decision to close the Coleman Transaction. 

9. 

1997 and 1998. 

10. 

All documents concerning the meetings of Sunb_eam 's Board of Directors in 

All documents concerning any discussion, promise, agreement, or plan to have 

research analysts, whether or not at Morgan Stanley, provide coverage for Sunbeam or any ofits debt 

or equity securities. 

MAY-12-2003 10:09 
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1 1. All documents used, analyzed, consulted, or prepared by any Morgan Stanley 

research analyst, including without limitation Andrew Conway, James Donner, Jake Foley, and 

Karen Eltrich, concerning Sunbeam. 

12. All docwnents concerning communications betWeen or among you, Sunbeam, 

and Wall Street analysts concerning Sunbeam or the Coleman Transaction. 

13. All documents concerning any valuation of Sunbeam or Sunbeam securities. 

14. All documents concerning the stock market's valuation of Sunbeam securities, 

including without limitation documents dcscribini or analyzing the increase or decline in the market 

price of Sunbeam stock in the period from and including July 1 ,  1996 through and including 

December 3 1 ,  1 998. 

1 5. All documents concerning any valuation of Coleman or Coleman securitie.s. 

16. All documents concerning synergies that might be achieved from a business 

combination of Sunbeam and Coleman. 

17. All documents conceming Sunbeam's financial statements and/or re�tated 

financial statements. 

18. All documents concerning the increase in the size of the Subordinated 

Debenture Offering from $500 million to $750 million. 

19. All documents concerning any draft or executed "comfort letters" requested 

by you or provided to you in connection with the Subordinated Debenture Offering. 

20. All documents concerning the sale of, or your attempts to sel� Subordinated 

Debentures, inc�uding without limitation documents concerning road shows, communications with 

potential investozs, or communications with or !IIIJ.Ong Morgan Stanley's sales personnel. 

M�Y-1 2-2003 10 = 09 

2 1 .  All documents concerning the pricing of the Subordinated Debentures . 

• 7. 
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22. All documents concerning the conversion features of the Subordinated 

Debentures. 

Debenrures. 

23. All documents concerning the "book of demand .. for the Subordinated 

24. All documents concerning the events that took place on March 1 9, 1998 at 

Global Financial Press, including without limitation documents concerning Lawrence Bornstein 

and/or John Tyree. 

1 998. 

25. All documents concerning your communications with Sunbeam on March 18,  

26. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

) 998. 

27. All documents concerning your communications with Sunbeam on March 24, 

2 8. All documents concerning Sunbeam's first quarter 1 998 sales and/or ea.min gs. 

29. All documents concerning the closing of the Subordinated Debenture Offering 

including without limitation all documents conceming the decision to close the Subordinated 

Debenture Offering. 

30. All documents concerning the Subordinated Debenture Offering. 

3 1 .  All documents concerning any work or services you performed fo r  or on 

behalf of Sunbeam in 1 997 or 1 998, regardless of whether you were compensated for that work. 

32. All documents concerning press releases issued by Sunbeam on October 23, 

1997, March 19, 1 998, April 3, 1998, May 9, 1 998, June 15, 1 998, June 25, 1998, June 30, 1 998, 

October 20, 1 998, andNovember 12, 1998. 

-8· 
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33. All documents concerning the statements contained in the press releases 

issued by Sunbeam on October 23, 1997, March 19, 1 998, April 3, 1 998, May 9, 1 998, June lS, 

1 998, June 25, 1 998, Jwie 30, 1 998, October 20, 1 998, and November 12, 1 998. 

34. All documents concerning communications relating to Sunbeam, Coleman, 

or CPH, including without limitation internal communications within Morgan Stanley or 

communications between or among Morgan Stanley and Sunbeam; Skadden, Arps, Slate, Meagher 

& Flom LLP; Coopers & Lybrand LLP; Llama Company; Arthur Andersen LI..P; Sard Verbinnen 

& Co., Inc.; Hill & Knowlton, Inc.; The Coleman C�mpany, Inc.; Credit Suisse First Boston; 

Coleman (Parent) Holdings Inc.;  Mac.Andrews & Forbes Holdings, Inc.; Wacbtell Lipton, Rosen & 

Katz; Davis Polk & Ward�ell; or any other person or company, and/or any of their respective 

employees, agents, or representatives. 

35. All documents concerning the Coleman Transaction. 
36. All documents concerning the Subordinated Debenture Offering. 

37. All documents concerning Albert Dunlap and/or Russell Kersh. 

38. All docwnents concerrUng the Scott Paper Company. 

39. All documents concerning Coleman or CPH. 

40. All documents concerning MacAndrews & Forbes Holding:;, Inc. with respect 

to Sunbeam, Coleman, or CPH. 

4 1 .  All documentS concerning the eventS and matters that are the subject o f  the 

Complaint filed this action. 

42. Organizational· charts., memoranda, or similar documents that describe the 

business organizational structure and the administrative; management, and reporting structure of 

Morgan Sta;i]ey from and including Januazy 1, 1997 through and including December 3 l, 1998. 

MAY-1 2-2003 10: 09 97% F . 12 16div-005007
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43. All documents concerning Morgan Stanley's policies, procedures, manuals, 

guidelines, reference materials, or checklists that were in effect from and including January 1 ,  1997 

through and including December 3 1 ,  1 998 for the perfonnance of due diligence, including without 

limitation due diligence performed in connection with under-vriting the sale of equity or debt 

securities. 

44. All documents concerning employment contracts, performance evaluations, 

and/or personnel files (including without limitation any documents that describe or discuss the 

training, experience, competence, and acc.omplishments) of all Morgan Stanley personnel who 

petfonned services for or on bebalf of Sunbeam in 1 997 or 1 998. 

45. All documents concerning Morgan Stanley's performance evaluation criteria 

or guidelines in effect from and including January 1 ,  1 997 through and including December 3 l ,  

1998. 

46. All documents concerning Morgan Stanley's compensation criteria or 

guidelines in effect from and including January 1 ,  1 997 through and including December 3 1, � 998. 
4 7. All marketing or other promotional material prepared or used by, or on behalf 

of, Morgan Stanley concerning investment banking or securities underwriting services i:hat were 

created or used at any time ti"om and including January 1,  1 997 through and including December 3 1 ,  

1 998. 

48. All of your document retention o,rdocument destruction policies or procedures 

or similar procedures for the back-up or deletion of electronic or hard copy documents of any kind 

for any time during 1997 through the present, including without limitation any amendments to any 

such policies or procedures, schedules or related documents, and any memoranda or other 

instructions communicated to your employees concerning the obligation and procedures to be 

-IO-
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utilized to preserve all relevant documents, including without limitation evidence concerning the 

Litigations, the Arbitrations, and the SEC Administrative Proceedings. 

49. �11 documents you have provided or produced to any party (whether 

voluntarily or in response to a document request, subpoena duces tecum, or other process served on 

you) in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including 

without limitation any reports, communications, filings, testimony, legal memoranda, statements, . . 

or other documents submitted to the Securities & Exchange Commission or any other party). 

SO. All documents you have provided to the SBC, the Attorney Oenexal of New 

Yorlc, or any other governmental or regulatozy body concerning Sunbeam. 

S l .  All documents you have received from the SEC, theAttomey General ofNew 

York, or any other governmental or regulatocy body concerning Sunbeam. 

52. All discovety requests or subpoenas served on you in any of the Litigations, 

the Arbitrations, or the SEC Administrative Proceedings. 

53. All responses and/or objections that you provided or prod�ced in respo$e to 

a discovel)' request or subpoena served on you in any ofthe Litigations, the Aibitrations, or the SEC 

Administrative Proceedings. 

54. All communications concerning anydiscovezy request or subpoena served on 

you in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings. 

55; All motions, memoranda, briefs, rulings, orders, or transcripts of proceedings 

concerning any discovel)' request, subpoena, or other process in any of the Litigations, the 

Arbitrations, or the SEC Administrative Proceedings. 

-1 1-
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S 6. All privilege logs you prepared in any of the Litigations, the Arbitrations, or 

the SEC Administrative Proceedings with respect to documents that you withheld from production 

in response to any document requests, subpoena& duces tecum, or other process. 

57. All transcripts of and exhibits to any depositions, recorded statemenrs, or 

affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative 

Proceedings. 

58. All documents obtained by you or produced ta you by ether parties, third 

parties, or non-parties (whetllcr voluntarily er in response to any document requests, subpoenas 

duces tecum, or other process sexved by you or any other party) concerning Sunbeam. 

59. All document requests, subpoenas duces tecum., interrogatories, requests for 

admission, responses, or objections that you sexved on, or received from, any party, third party or 

non-party in In re Sunbeam Com .• Inc., No. 01-40291 (AJG) (Banlcr. S.D.N.Y.) and any adversary 

proceedings therein. 

60. All transcripts of any hearings held in connection with the Litigations1 the 

Arbitrations, or the SEC Administrative P.roceedings. 

61 .  All affidavits, declarations, or other testimonial statements filed or submitted 

in connection with any of the Litigations, the Aibitrations, or the SEC Administrative Proceedings. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER &: BLOCK, LLC 
One mM Plaza, Suite 4400 
Chicago, Illinois 6061 1 
(3 1 2) 222-9350 

COLEMAN (PARENT) HOIDINGS INC. 

By: -=====--:77 '1"' =J-· 1 t.-. rl.  

One oflti Attorneys 
Jack Scarola 
SEARCY DENNEY SCAR.OLA BARNHART 

&: SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-12-
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APR-02-2004 17= 36 JEN-ER & BLOCK 

April 2, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Stree� N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley &: Co. 

3125270484 P . 02/03 

J E N N E R & B L O C K 

Je1mer & Block LLP 
One IBM Plaza 
Chicago, IL 6o6u 
1'el 312-22:1-9350 
wwwJenner.com 

Michael T. Brody 
Td 312 923-2711 
Fax 312 840-7711 mbrody@jenner.com 

Chicago 
DaJla1 
Washing1on, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write concerning your letter of April I,  2004, in which you attempt to redefine the scope of the 
subpoena we served upon Bloomberg for the production of emails. 

You have attempted to limit discovery in two ways. First, you have refused to con5ent to the 
production of any emails or infonnation regarding I 7 individuals whom you state did not have 
Bloomberg email accounts at any time during the relevant time period defined in the subpoena 
(As you know, the relevant time period in the subpoena is from January l,  1 997 to the date of the 
subpoena.) Based on my consultation with counsel for Bloomberg, it app�s that Bloomberg 
does not have emails or other responsive information pertaining to these individuals. Thus, to 
avoid an issue where there is none, I request that you consent to the production sought in the 
subpoena, and Bloomberg will produce no responsive documents as to those 17 individuals. If, 

notwithstanding the fact that these individuals did not themselves have Bloomberg email 
accounts, Bloomberg has responsive documents, your refusal to consent is unjustified. 
Second, you have unilaterally imposed a date restriction and have refused to consent to the 
production of any emails after January 1, 2000. Your restriction bas no basis. as the subpoena 
defines as relevant the entire time period between January l ,  1997 and the date of the subpoena. 
Nor is your restriction appropriate on the facts of this case. Information contained in emails after 
January l,  2000 may be critically relevant. For example, emails sent in 2000 that describe 
Morgan Stanley's earlier work on the Sunbeam transaction would be responsive and should be 
produced. Your limitation also is inconsistent with Morgan Stanley's own document production 
in this case. Morgan Stanley has produced documents generated in or after 2000. In response to 
our recent motion to compel, you agreed to produce documents created after the Sunbeam 
bankruptcy in 2001 . Thus, your refusal to consent to the production of emails after January 1 ,  
2000 is wholly uajustified. 
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Thomas A. Clare, Esq. 
April 2, 2004 
Page 2 

JENNER & BLOCK 31252'70484 P . 03/03 

By copy of this letter, I am requesting Bloomberg to produce to you all documents responsive to 
our subpoena. This production would include emails from or conceming individuals who 
themselves did not have Bloomberg email accounts, emails from or concerning individuals who 
did not have Bloomberg accounts until after January I ,  2000, and emails created or sent after 
January 1 ,  2000 for those individuals who had Bloomberg accounts prior to January I ,  2000, as 
well as the limited quantity of documents referenced in your letter. I acknowledge that 
Bloomberg has expressed the concern that it may not produce these documents to CPH wjthout 
consent. l have requested Bloomberg to produce the documents to you. In the event that you 
persist in your position and refuse to produce documents to us other than as set forth in your 
letter of April l ,  2004, we can raise the matter before Judge Maass. 

Finally, your letter presents two other issues. In discussing the limited universe of documents 
that you agree Bloomberg may provide, you state that Morgan Stanley's attorneys will review 
the documents for responsiveness and privilege. What standards does Morgan Stanley intend to 
apply? Certainly, all of the documents Bloomberg will provide to you are responsive to our 
subpoena. Also, your letter omits any mention of Joshua Webber, who is listed in the subpoena. 
Was this omission intentional? 

Please respond to this letter on or before April S, 2004, or the parties will be at an impasse as to 
this issue. 

Very truly yours, 

�7. � 
Michael T. Brody { 

MTB:cjg 
cc: Thomas H. Golden, Esq. 

Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

(CHlCAOO_J_._106S229_2 
TOTRL P . 03 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

le.\"' i ' �r, 2004 h· '· ' ! . .  

r·r·(f"J\/ , .. ;_ .. � •, . ; .' 
CASE.�!'.-{Q,:,-CA:93-504� AI. 
Kt.Ct.1\! t..L./ ! U :

· 

' � --

CASE NO: CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc., by and 

through their undersigned counsel, hereby give notice that Morgan Stanley's Opposition to CPH's 

Motion to Compel Answers to Deposition Questions and For Other Relief has been filed under 

seal this 14th day of April, 2004. 

WPB#571261.5 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this J4-'i-
day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M. Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 
Senior Funding 

WPB#571261.5 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

2 
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Jack Scarola 
SEARCY, DENNY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57126 I .5 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
Page 2 

SERVICE LIST 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC. , 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

r:iUf\JG 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC. , 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

MORGAN STANLEY'S RESPONSE AND OPPOSITION TO COLEMAN 

(PARENT) HOLDINGS INC.'S MOTION TO COMPEL SUPPLEMENTATION 

OF PRIVILEGE LOG AND OTHER RELIEF 

Coleman (Parent) Holdings Inc. 's ("CPH") motion to compel the supplementation of 

Morgan Stanley & Co. lncorporated's and Morgan Stanley Senior Funding, Inc. 's ("Morgan 

Stanley") privilege log is without merit. As CPH is well aware, the vast majority of the privilege 

log entries relate to two types of documents: (1) documents created by consultants hired by 

Morgan Stanley counsel to assist counsel and Morgan Stanley with the preparation for and the 

conduct of litigation; and (2) documents from the files of Morgan Stanley in-house counsel in 

their capacity as legal counsel - some with handwritten notes of counsel - that bear no indication 

that they were circulated beyond Morgan Stanley. These documents are clearly shielded from 

production by the work product doctrine and/or the attorney-client privilege. CPH's motion 

should be denied. 

WPB#578037. I 
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1. Documents Produced By.Outside Consultants At The Direction Of Counsel 

And In Anticipation Of Litigation Are Privileged. 

CPH argues that select log entries - specifically, entries concerning documents created by 

consulting firms hired by Morgan Stanley's attorneys in the bankruptcy proceedings - are not 

"sufficient to test the propriety of the claims of privilege" merely because recipients are not 

listed on Morgan Stanley's privilege log. (Apr. 9, 2004 CPH's Mot. to Compel Supp. of Priv. 

Log & Other Relief at 2.) In furtherance of their assertion, CPH relies on the Florida case TIG 

Insurance Corp. of America v. Johnson, which states that: 

The following information shall be provided in the objection, 
unless divulgence of such information would cause disclosure of 
the allegedly privileged information: (A) For documents: (1) the 
type of document; (2) general subject matter of the document; (3) 
the date of the document; (4) such other information as is sufficient 
to identify the document for a subpoena duces tecum, including, 
where appropriate, the author of the document, the addressee of 
the document, and, where not apparent, the relationship of the 
author and addressee to each other. 

799 So. 2d 339, 341 (Fla. 4th DCA 2001) (internal quotations & citation omitted; emphasis 

' 

added) . However, CPH is erroneous in its assertions on two fronts. First of all, in relying on the 

TIG opinion, CPH fails to acknowledge two key words employed by the Court: "where 

appropriate." Certainly, if a document does not identify the recipient, then it is "not appropriate" 

to list one. 

The lack of an identifiable attorney as the author or recipient on the face of the privileged 

document does not exempt it from the privileges accorded attorney-client or work product 

materials. The "relevant inquiry" is "whether these materials were prepared for litigation, not 

whether they were produced by or sent to an attorney." Johnson Matthey, Inc. v. Research 

WPB#578037. I 2 
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Corp., No. 01 CIV8115, 2002 WL 31235717, at *3 (S.D.N.Y. Oct. 3, 2002.)1 "The fact that the 

privilege log does not list an attorney as an author or recipient of any of these documents does 

not mean that work product [or attorney client] protection is unavailable." Id.; see US. Info. 

Sys., Inc. v. International Bhd. of Elec. Workers Local Union 3, No. OO CIV4763RMBJCF, 2002 

WL 31093619, at *1 (S.D.N.Y. Sept. 17, 2002) (denying relief as to the form of the privilege 

log, because although "some documents are not identified by date, and for others, the author is 

identified simply as [the corporation]," the log "generally conforms to [local rule 26.2(a)'s] 

requirements," and the company "has represented that for such documents the date or the identity 

of the specific individual who authored the document could not be ascertained") . 

Secondly, CPH has failed to acknowledge that there are many other entries on Morgan 

Stanley's privilege log which were authored by either Houlihan Lokey Howard & Zurkin or 

Policano & Manzo, the two consulting firms hired by Morgan Stanley. Each document being 

contested by CPH is a either a sub- or super-set of these other documents which also have been 

withheld on privilege grounds, but which, because of their completeness, id.entify their 

recipients, and thus are uncontested. It is clear that the log entries at issue were not sent to 

different recipients outside of Morgan Stanley, but merely separated from their respective 

documents or cover sheets. 

Morgan Stanley's privilege log conforms to the Florida Rules. Absent evidence that the 

documents targeted by CPH were disseminated beyond Morgan Stanley, they should be afforded 

their rightful work product privilege protection. 

1 Given that both CPH and the TIG Court relied on and cited to New York caselaw as persuasive authority to assist 
in the development of Florida's body oflaw pertaining to privilege logs, Morgan Stanley turns there as well. 

WPB#578037. l 3 
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2. Internal Documents From the Files Of Morgan Stanley's In-House Counsel 
Are Privileged. 

The vast majority of the remaining log entries challenged by CPH are from the files of 

Morgan Stanley's in-house counsel; files that were maintained in their capacity as counsel and 

used to assist with the preparation and conduct of litigation. The four other entries that do not fit 

this description clearly indicate that they are documents exchanged between Morgan Stanley 

counsel and Morgan Stanley. As an initial matter, CPH has asserted that absent the specific 

identification of the name of a member of Morgan Stanley's in-house or retained legal counsel, a 

document cannot be afforded privileged status. This is patently absurd, and as such, courts 

refuse to adopt such positions. In Rockwell Automation, Inc. v. GGSI Liquidation, Inc., the court 

maintained that privilege log entries which lack specific identification of the author or addressee 

are not per se denied the aegis of the attorney client or work product privileges. Rockwell 

Automation, Inc. v. GGSI Liquidation, Inc., No. 00 Civ.8763, 2003 WL 22227968, at *3 

(S.D.N.Y. Sept. 25, 2003.) ("[I]t may not be clear which specific [corporate] lawyers and/or 

employees were involved, but a lawyer obviously was involved, and the communication with the 

client reflected in the documents is privileged.") (internal quotations & citation omitted) . To the 

contrary, the Rockwell Court found that the plaintiff had in fact "adequately identified the 

authors and addressees." Id. All of the entries, while not specifically naming an attorney, per se, 

attribute authorship to MS Counsel, Legal Department, or Outside Counsel, an identification 

sufficient according to the Rockwell decision. 

Entries numbered 274, 284, 285, 299 represent Legal Department Holders Inquiry 

Reports. While the privileged nature of such documents is not immediately obvious, Morgan 

Stanley has on multiple occasions described it to CPH: "The 'holder's inquiry report' is a report 

which is generated by the Legal Department (specifically the Law Compliance Department), 

WPB#578037-1 4 
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containing proprietary account information and material, and sought and arranged in such a 

manner as to constitute both attorney-client information and work product, and therefore 

protected from production." (Oct. 22, 2003 Letter from L. Paule-Carrel to M. Brody at 4 (Ex. 

A).) The data contained in such reports "is sought and arranged by attorneys in such a manner as 

to constitute both attorney-client information and work product, and therefore protected from 

production. The specific searches and compilations manifested in these reports represent 

attorney thought and work product." (Jan. 16, 2004 Letter from L. Paule-Carres to M. Brody at 3 

(Ex. B) (emphasis in original) . )  Furthermore, "[t]he data contained in these reports is sought by 

Morgan Stanley attorneys with regard to the company's ongoing cases. Morgan Stanley counsel 

use this data not for business purposes, but specifically for the purpose of aiding the company 

and its outside counsel in litigation preparation." (Mar. 1, 2004 Letter from L. Paule-Carres to 

M. Brody at 3 (Ex. C).) Clearly they fall under the protection of the attorney client and work 

product privileges. 

Another example can be gleaned from entries numbered 303, 305, and'. 307 whose 

descriptions reveal the source of the privilege claim. Each of these documents are subsets or 

duplicates, some with handwritten attorney notes, of entry 273, and reflect a document drafted 

and arranged by counsel A review of entry number 303 - '"Sunbeam Overview' with Monroe 

Sonnenborn's handwritten notes" - clarifies that the privileged nature of this document is 

Morgan Stanley's attorney, Mr. Sonnenborn's, handwritten notes. Again, this was pointed out to 

CPH on more than one occasion. (See Oct. 22, 2003 Letter at 4 (identifying M. Sonnenborn as a 

Morgan Stanley attorney) (Ex. A); Jan. 16, 2004 Letter at 3 (highlighting M. Sonnenborn's 

involvement in the document relating to entry number 303) (Ex. B) . )  And the description or 

WPB#578037. I 5 
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entry number 305 reads "Legal Memo entitled 'Possible Bid for [illegible] Corp." - again, 

clearly a document protected by the attorney client and work product privileges. 

Absent revealing the actual documents, which is not a viable option, there seem to be no 

explanations or discussions which satisfy CPH. Thus, for the foregoing reasons, Morgan Stanley 

requests that the Court deny CPH's Motion to Compel Supplementation Of Privilege Log And 

Other Relief in its entirety. At a minimum, Morgan Stanley should be permitted - once Wachtell 

Lipton make these documents available - to review and make supplementation if necessary. 

Alternatively, Morgan Stanley requests that it be permitted to provide an in camera submission 

with the documents available to Morgan Stanley and a more detailed explanation of the 

relationships of the concerned parties before the Court rules. 
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Larissa Paule-Carres 
To Call Writer OirecUy: 

(202) 879-5951 
lpaule-carres@kirkland.com 

By Facsimile 

Michael Brody 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &. ELLIS LLP 
AND AmLIAJEI) PAll.TNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.klrkland.com 

October 22, 2003 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Dear Mike: 

I write in response to your October 16, 2003 letter. 

Facsimile: 
202 879-5200 

Dir. Fax: (202) 879-5200 

As an initial matter, we dispute the statements in your letter characterizing the privilege 
logs submitted by Morgan Stanley as inadequate. Morgan Stanley has complied with all of its 
obligations under the Florida Rules of Civil Procedure, as well as under the;agreed-upon order 
entered by the Court regarding privilege logs. In fact, Morgan Stanley ac�ally smpas$ed the 
requirements of the agreed-upon order by providing privilege logs for all production installments 
predating the log, including those production installments that were made fewer than thirty days 
earlier. 

As for the specific issues raised in your letter: 

1. Your blanket assertion that Morgan Stanley's three privilege logs fail to 
"constitute the universe of documents withheld to date by Morgan Stanley" is as 

. incorrect as it is non-specific. As �oted above, Morgan Stanley has provided a 
privilege log for all documents produced to date. Your accusations are 
particularly misplaeed given the multiple deficiencies of CPH's own privilege 
log. In a quick search of CPH's hard copy paper production, it is evident that at 
least 55 documents had been removed from the production on claims of privilege, 
yet not included on the privilege log you provided .. A listing of these omissions is 
attached to this letter in Attachment A. Morgan Stanley awaits clarification from 
CPH as to the listing of documents omitted from its privilege log. 

2. Your comment regarding the log notation that the Morgan Stanley/Sunbeam 
Privilege Log "exclud[ ed] as non-responsive any Legal Department files 
concerning the various Sunbeam litigations and the Chapter 11 proceeding" 

Chicago London Los Angeles New York San Francisco 
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ignores the context of the notation. That note was added to a log that was 
produced in a prior legal proceeding, as expressly permitted by the agreed-upon 
order. In responding to the current set of document requests served by CPH, 
Morgan Stanley reviewed all relevant documents from its Leg8.J. Department and 
did not exclude from its production or- log such documents. 

3. CPH suggests that certain privilege log entries appear to be lumped multiple 
documents. Entry number 243 has been reviewed and broken out into individual 
redactions (all stemming from one document). These changes are reflected in the 
revised Morgan Stanley privilege log provided in Attachment B. Regarding 
CPH's inquiry into log entry number 307, that is an entry from a prior lo� created 
for a prior case in response to prior document requests. See September 41 Agreed 
Order Regarding Enlargement Of Time To Prepare Privilege Log. To the extent 
documents were previously withheld on the basis of privilege, those documents 
are in the possession of third parties whom CPH have already subpoenaed. 
Accordingly, Morgan Stanley is unable to make any changes to this former log. 

4. CPH suggests that Morgan Stanley and MSSF ·have failed to "provide sufficient 
information concerning attachments to the documents listed in its logs." Qur 
review of the Florida Rules of Civil Procedure and the September· 4th Agreed 
Order Regarding Enlargement Of Time To Prepare Privilege Log rev�s no 
requirements regarding the inclusion or treatment of attachments in privilege logs. 

5. CPH notes that Morgan Stanley neglected to provide Bates numbers to the 
docwnents which had been redacted, thereby "mak[ing] it impossible to match 
redactions to their corresponding privilege log entry." Again, this criticism seems 
strange given the fact that in its privilege log, CPH provided improper Bates 
numbers to the redacted documents, i.e., it used a prior Bates numbering system 
different from that which was implemented in this current production (recall that 
the parties, in producing prior productions, were to re-number such prior 
productions without obscuring prior Bates numbers). Nevertheless, Morgan 
Stanley is attaching a revised privilege log with the identification of Bates 
numbers of the docwnents which were redacted. See, Attachment B. 

6. CPH claims that Morgan Stanley's description reading "[r]edacted documents, 
reflecting internal client matter information," for entries numbered 71, 13:-74, 76, 
79, 83-85, 90-105, 108-118, 121-130, 132 , and 134-137 are insufficient. Each 
document cited contains irrelevant and non-substantive client matter and billing 
information, which was redacted on privilege and relevance grounds. 
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7.  CPH claims that various descriptions lack the requisite specificity via the use of 
tenns such as "in-house counsel," "outside counsel," "MS counsel," "Legal 
Department," "expert," or "client." CPH's log contains many similar entries. 
Nevertheless, where additional information was available, those instances have 
been modified, as reflected in the attached revised version of the Morgan Stanley 
privilege log. See, Attachment B 

Other entries identified by CPH reflect documents and draft documents which 
came from Morgan Stanley's Legal Departinent files in general. As such, jt is 
clear that they. were either a) created by a member of the Legal Department, and 
thus covered by the attorney-client and attorney work product privileges, or b) 
provided to the Legal Department for review and comment and seeking legal 
advice, thereby affording such documents the protective privileges. 

Documents created by experts at the request of counsel, and in anticipation of 
litigation are further protected as work product, and therefore, will not be 
divulged. See infra, item number 1 3  for further discussion regarding·experts. 

Finally, CPH has listed a series of entries which stem from prior privilege logs. 
These logs were provided .to CPH pursuant to the September 4th Agreed Order 
Regarding Enlargement Of Time To Prepare Privilege Log, wQich stated that "[t]o 
the extent privilege logs were created in connection with other proceedings, the 
parties may use those privilege logs in this action." To the extent documents were 
previously withheld on the basis of privilege, those documents are in the 
possession of third parties whom CPH have already subpoenaed. Moreover, it is 
clear from a review of the custodian, author, addressee, and description fields that 
those entries that CPH has noted are in fact privileged -- either having been 
drafted by an attorney, sent to an attorney for review and comment, or reflect 
discussions between and advice of attorneys. No further description is necessary 
for those entries. 

Included with this letter as Attachment C is a chart delineating Morgan Stanley's 
responses to each specific entry that CPH questioned in this section. 

8. CPH requests further information as to the persons affiliated with "Bank Group 
SSD Credit." In fact, Bank Group, SSD and Credit are three separate internal 
Morgan Stanley divisions. Each is comprised of certain Morgan Stanley 
personnel, for instance, Bram Smith, Michael Hart, and Simon Rankin, among 
others, are/were affiliated with the Bank Group (Investment Banking Division); 
Mitch Petrick and Ted Doster, among others, are/were affiliated with the SSD, 
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"Special Situations" Debt (note that it is possible that that was a typo meant to be 
SSG, meaning "Special Situations Group,"} at Morgan Stanley Senior Fwiding; 
and Richard Felix, Leslie Bradford, and Morgan Edwards, among others, are/were 
affiliated. with the Credit Group. 

9. CPH requests titles and affiliations for certain persons. They are as follows: 
Kenneth S. Zimman, Member, Simpson, Thatcher & ·Bartlett, LLP; James C. 
Buresh, Member, Simpson, Thatcher & Bartlett, LLP; Michael S. Zuckert, former 
attorney in Morgan Stanley's Law Department; Matt Edmonds, former Executive 
Director of Banking for Morgan Stanley; Christine Edwards, former Morgan 
Stanley General Counsel; Helen Meatcs, Morgan Stanley Executive Director in 
Investment Banking; Denis Villon, Morgan Stanley Senior Manager for Finance 
& Business Unit Controller; Robert F. Wise, Jr., Partner, Davis, Polle & 
Wardwell; Allen Dean, Partner, Davis, Polle & Wardwell; Jeffrey Small, Partner, 
Davis, Polle & Wardwell; and Monroe Sonnenbom, former head of Morgan 
Stanley's Litigation Department. 

10. CPH seeks clarification of Privilege Log entries 145, 177, and 215. As to entry 
number 145, this docwnent came from an archived file for which we are still 
trying to obtain more specific information so as to respond to your request. Upon 
review of entry munber 177, it appears as if the description is in fact errQneous, 
and should read "[f]axed memorandum from outside counsel to client and experts 
regarding proposed term sheet materials and infonnation and forwarding such 
marked up materials." Finally, regarding entry nwnber 215, it appears as if the 
description section contains a typographical error, and should read "[m]emo from 
client to outside counsel providing information and seeking legal advice regarding 
credit agreement." Such changes are reflected in Morgan Stanley's revised 
privilege log at Attachment B. 

11. CPH requests clarification regarding the identification of the "holder's inquiry 
report," described in entry 284. The "holder's inquiry report" is a report which is 
generated by the Legal Department (specifically the Law · Compliance 
Department), containing proprietary account information and material, and sought 
and arranged in.such a manner as to constitute both attorney-client information 
and work product, and therefore protected from production. 

12. CPH seeks clarification as to the basis of Morgan Stanley's assertion of the work 
product privilege with regard to certain communications with Sunbeam Corp. As 
to entry number 201, this was as draft letter created at the request of cowisel, in 
preparation for litigation, which was to be sent to Sunbeam in its final fonn. 
Clearly the draft was not communicated with Sunbeam, and as such, remains 
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covered by the work product privilege. The recipient section of entry 201 has 
been modified to reflect this. Regarding entry number 221, the memo reflecting 
the author and recipients listed do not correspond to actual description of the 
document. The memorandum and its attachment are clearly not privileged, and 
Morgan Stanley is therefore removing it from its Privilege Log. This document 
will be a part of Morgan Stanley's next production. However, the document to 
which it was inadvertently attached, and which corresponds to the description, is 
in fact privileged, and will remain as revised entry number 221. Regarding 
CPH's inquiry into log entry number 283, that is an entry from a prior log created 
for a prior case in response to prior document requests. To the extent documents 
were previously withheld on the basis of privilege, those documents are in the 
possession of third parties whom CPH have already subpoenaed. Accordingly, 
Morgan Stanley is unable to make any changes to this fo:nner log. 

13. CPH seeks information regarding the nature of Houlihan Lokey Howard & Zurkin 
Financial Advisors, lnc.'s and Policano & Manzo's representation of Morgan 
Stanley. Specifically, CPH seeks the dates on which such representation began, 
the entities which retained the companies, the pwpose of the retention and the 
litigation (of any) for which they were retained. Houlihan Lokey and Policano & 
Manzo were hired by Simpson Thatcher & Bartlett in order to assist it in the 
representation of First Union Bank, Morgan Stanley Senior Funding, Irle. and 
Bank of America National Trust and Savings Association (the "Senior Lenders") 
in association with and in anticipation of the Sunbeam Bankruptcy proceeding. 
As such they are protected by the attorney work product privilege. Requests for 
any further information or documentation sought by CPH should be directed to 
Simpson, Thatcher & Bartlett. 

As you note in your October 16, 2003 letter, Morgan Stanley has produced three 
privilege logs -- one from the recent document production made in association with the current 
cases, and two relating to prior productions made in 

rf
rior litigations. These other privilege logs 

were produced in accordance with the September 4 Agreed Order Regarding Enlargement Of 
Time To Prepare Privilege Log, which stated that "[t]o the extent privilege logs were created in 
connection with other proceedings, the parties may use those privilege logs in this action, 
supplementing those logs as necessary to identify each individual document withhe]d on the 
basis of privilege." Contrarily, CPH filed only one privilege log. Please confirm that CPH in 
fact reviewed all of its documents, hard copy and electronic, whether produced in past Jitigations 
or only in the instant one, and included them on this single privilege log (essentially re-creating 
prior privilege logs specifically for this case). In the event that such prior privilege logs were not 
incorporated into the current log received on October 6, 2003, please remit such privilege logs 
immediately. 
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Larissa Paule-Carres 

KIRKLAND &.. ELLIS LLP 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
Jack Scarola, Esq. (by facsimile) 

Attachments 
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Larissa Paule-Carres 

To CaU Writer Directly: 
(202) 879-5951 

lpaule-carres@klrkland.com 

By Facsimile 

Michael Brody 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &. EtLIS LLP 
AHP /\ffJUl\TED PAlllNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879·5000 

www.klrkland.com 

January 16, 2004 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Dear Mike: 

Facsimile: 
202 879·5200 

Dir. Fax: (202) 879-5200 

I am writing in response to the issues and questions pertaining to Morgan Stanley's 
privilege logs raised by your November 25, 2003 letter. 

First, in paragraph number 3, you request clarification as to the origin of certain entries 
on Morgan Stanley's revised privilege log - specifically numbers 243.1-243.15. These entries 
replace that which was previously numbered 243. 

In response to CPH's request for additional identifying information regarding the listed 
persons, Morgan Stanley provides the following-infonnation: Florence Davis is a former attorney 
in the Law Division at Morgan Stanley, Ivan Freeman is an employee of Morgan Stanley's 
Institutional Securities Equity Division, John Crompton is an employee of Morgan Stanley's 
Institutional Securities Equity Division, Richard Rosenthal is an attorney in the Morgan Stanley 
Law 

·
Department; Dennis Jonelit is a former employee of Morgan Stanley's Institutional 

Securities Equity Division, Peter Vogelsang is an attorney in the Morgan Stanley Law 
Department; Rose-Anne Richter is an employee of Morgan Stanley's Law Division, Paul Loomis 
is an employee of Morgan Stanley's Law Division, Deborah DeCotis is an employee of Morgan 
Stanley's Strategy & Administration Division, Patrick de Saint-A:ignon is an employee of 
Morgan Stanley's Finance Division, David Farrand (note that this was misspelled on the 
privilege log entry 243.09 as "Ferrand") is a former Managing Director in Morgan Stanley's 
Fixed Income Division, Mario Francescotti is an employee of Morgan Stanley's Institutional 
Securities Management Division, Clinton Gartin is an employee of Morgan Stanley's Investment 
Banking Division, Craig Goldberg is an employee of Morgan Stanley's Global Capital Markets -
Joint Venture Division, Kenneth Janney is a former employee of Morgan Stanley's Fixed Income 
Division, William Kneisel is a former employee of Morgan Stanley's Global Capital Markets­
J�int Venture Division; Robert Matschullat is a former employee of Morgan Stanley's 
Investment Banking Division; W. Carter McClelland is a former employee of Morgan Stanley's 
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Law Division; Mark Seigel is a former employee of Morgan Stanley's Global Capital Markets­
Joint Venture Division; Robert Scott is an employee of Morgan Stanley's Institutional Securities 
Management Division; Kenneth Wolfe is a fonner employee of Morgan Stanley's Global Capital 
Markets-Joint Venture Division; Richard Castellano -is an employee of Morgan Stanley's 
Institutional Securities-Equity Division; Michael Janson is a fonner employee. of Morgan 
Stanley's Global Capital Markets-Joint Venture Division; Candice Koederitz is an employee of 
Morgan Stanley's Investment Banking Division; Kimball Mayer is a· former employee of 
Morgan Stanley's Global Capital Markets-Joint Venture Division. 

You also seek further review and consideration of Morgan Stanley's privilege assertion 
with regard to entry number 243.13. Upon review, further discussion of this documents is 
unwarranted, as it is dated May 4, 1990, which pre--dates the time frame contained in CPH's 
document requests. Morgan Stanley will remove this docwnent from its privilege log, but will 
not be producing it, given its non-responsiveness. 

Second, in paragraph 5 of your letter, you seek additional information regarding certain 
entries on Morgan Stanley's privilege log. You state that entries 138 and 141 are inadequate in 
that, among other things, they do not identify a recipient. Based on the information in the slide, 
it is impossible to ascertain by whom this slide was received, if anyone at all. It is not 
inconceivable that the slide was never distributed, but was merely used for a presentation. It 
appears as if this is a presentation slide taken out of context - removed from the remainder of the 
presentation or report, and as such it is difficult tO respond to your questions. However� what is 
clear is that it contains information specifically referencing the legal advice and comments 
(relating to the Sunbeam transaction) of Peter Levin, an attorney at Davis, Polk & Wardwell 
representing Morgan Stanley. As such, this document is privileged and will not be produced. 

You assert that entries 139, 140, 142 and 143 are inadequate in that they do not identify a 
recipient. In each instance, Morgan Stanley has identified that the document was created by 
attorneys at Morgan Stanley -- Soo-Mi Lee and Michael Zuckert -- and provided to the client 
In this instance, the "client" is Morgan Stanley. The documents in question do not indicate a 
specific person to whom they were provided (perhaps it was to the Morgan Stanley Sunbeam 
file), but each document does reflect that it is a "Privileged And Confidential Communication Of 
Counsel." Similarly, none of these documents suggest that they were provided to anyone outside 
of Morgan Stanley. As such, these docwnents are privileged and will not be produced. 

Third, ill paragraph number 6, citing to paragraph 7 of Morgan Stanley's October 23rd 

letter, you dispute Morgan Stanley's position that documents originating from Morgan Stanley's 
Legal Department are privileged. In its revised privilege log provided to CPH on October 23rd, 
Morgan Stanley provided additional specific information for entries 138- 143, 160-162, 167, 196, 
198, 199, 208, 2 12 and 243. 
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Regarding CPH's further inquiry into various of Morgan Stanley's entries between 
numbers 266 and 307, we reiterate that those entries are contained in prior Morgan Stanley 
privilege logs and that the documents underlying those entries are not in Morgan Stanley's 
possession or otherwise available for review. That being said, an inspection of the entries 
enumerated by CPH reveals certain information which should remove any doubt as to Morgan 
Stanley's assertion of privilege: 

Numbers 278, 303 and 305 specifically identify the following attorneys' involvement 
respectively: Michael Zuckert's, Monroe Sonnenborn's, and Bruce Fiodorek's. Numbers 266, 
274, 281, 282, 284, 285, 294, 296-300, 304 and 307 came from the Legal Department or MS 
Counsel. It continues to be Morgan Stanley's position that docwnents created generally by the 
companies legal department, or located in its files were either created or sent to it for the purpose 
of the provision of legal advice, and as such are privileged. Further, many of these 
aforementioned entries (274, 285, 294, 299 and 307) which were located in an attorney's files, 
have handwritten notes on them which in and of themseives would be privileged, given the 
presumption that the handwritten notes are those of the custodian. And finally, several of the 
aforementioned entries (284, 285, · 294 and 299) are refening to "Holder's Inquiry Reports" 
which, as discussed in the October 23nl letter and again below, are covered by the attorney client 
and work product privileges. 

Fourth, in paragraph number 7 you seek the job affiliations of Joel Hoffman and David 
Chapnick. Mr. Hoffman is retired from and Mr. Chapnick is of counsel at Simpson, niacher & 
Bartlett, LLP. 

Fifth, in paragraph number 8, you seek further information regarding entry number 145. 
It appears as if that particular entry was incorrect. While it was supposed to represent a binder 
which was created by Morgan Stanley in house and outside attorneys, the entry as written did not 
reflect that. This has been corrected in the revised privilege log, which is included as 
Attachment A. 

Sixth, in paragraph number 9, you again seek information regarding the Holder's Inquiry 
Report. While you question the privileged nature of reports containing "proprietary account 
information and material," claiming that to be merely confidential and covered by the Protective 
Order, you fail to acknowledge the fact that the data is sought and arranged by attorneys in 
such a manner as to constitute both attorney-client information and work product, and 
therefore protected from production. The specific searches and compilations manifested in these 
reports represent attorney thought and work product. These documents will not be produced, as 
they clearly fall within the parameters of attorney client and work product privileges. 

Seventh, in paragraph number l 0 you enumerate various issues pertaining to the Bates 
nuµibering of Morgan Stanley's redactions. I address your concerns seriatim in the chart 
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included as Attachment B. Additionally, Morgan Stanley has modified its Revised Privilege Log 
to reflect these changes. Regarding your inquiry into entry number 220, in paragraph lO(c), 
entry number 220 is one document, which happens to contain multiple redactions. Each 
redaction is explained by the same privilege description, i.e., that it is a letter from an expert to 

the client regarding invoices made in preparation for litigation. Given the fact that all of the 
redactions pertain to the same subject matter, and the fact that they all stemmed from the same 
single document, it is our position that such redactions were appropriately represented on 
Morgan Stanley's privilege log. 

Eighth, in paragraph number 11, you seek additional information regarding various 
privilege log entries. Each is addressed below: 

• Entries numbered 157, 1_70-182, 184-189 state in their privilege descriptions that they 
pertain to an "analysis of Sunbeam." In fact only entries numbered 157, 179-182, 
184-189 (i.e., not 170-178) contain such language. Through inspection of those listed 
entries, it is clear that they represent documents created at the request of counsel, 
which pertain to Sunbeam's financials, liquidity and various litigations and 
settlements, and as such are privileged. Further explanation is unnecessary. 

• Entries numbered 146, 148-50, 153, 191, 193-94, 201-02, 209-12, 214, 221-22 state 
in their privilege descriptions that they pertain to a settlement. These documents were 
all created by or at the request of counsel with regard to the loans issued by the bank 
group, which included Morgan Stanley Senior Funding, and the courses of action that 
MSSF had available to it having learned of Sunbeam's accounting issues and 
financial condition. 

• Entry number 81 refers to the redacted faxed memoranda from Morgan Stanley's 
outside counsel to its in house attorney. The entry mentions a "tolling agreement" 
which refers to Morgan Stanley's tolling of potential claims which could be asserted 
in prior litigations relating to the Sunbeam/Coleman transaction. 

• Entries numbers 219 and 224 refer to "recently executed documents," such as the 
Credit Agreements, which related to the Sunbeam/Coleman transaction. 

• Entry number 226 is self-explanatory in that it is a redacted letter "from outside 
counsel to client [Morgan Stanley] providing legal advice regarding credit 
agreement," as related to the Sunbeam/Coleman transaction. 

• The document captured by entry number 169 was written at the request o( counsel to 
the Bank Group -- the entities, including Morgan Stanley Senior Funding, which were 
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responsible for loaning moneys to Sunbeam with regard to the Sunbeam/Coleman 
transaction. 

cc: Jerold Solovy, Esq. 
John Scarola, Esq. 
Joseph Ianno, Esq. 

Sine� 
I 
i\.fvl'I°'" ... v \ ...J -

Larissa Paule-Carres 
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Larissa Paule-Carras 
To Call Writer Dlrectly: 
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lpaule-carres@klrkland.com 

By Facsimile 

Michael Brody 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
AND AF11LIA1ED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.klrkland.com 

March 1, 2004 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Dear Mike: 

Facsimile: 
202 879-5200 

Dir. Fax: (202) 879·5200 

I am writing in response to the issues and questions pertaining to Morgan Stanley's 
privilege logs raised by your February 6, 2004 letter. 

First, in response to your request for infonnation regarding the recipients of the redacted 
documents logged in entries 243.05, 243.10, 243.11 and 243.12 -- these documents were 
intended to be included in the discussion of entry number 243.13 contained in Morgan Stanley's 
January 16, 2004 letter to you. Review of these documents also reveals that 'further discussion or 
analysis is unwarranted, as they are dated July 1993, March 18, 1993, April 1990, and February 
1992 respectively. Each of these documents pre-dates the time frame contained in CPH's 
document requests, therefore Morgan Stanley will remove the documents from its privilege log, 
but will not be producing them, given their non-responsiveness. 

Furthennore, your February 6th letter misconstrued a comment made in my October 22nd 

letter- in writing that aU of the entries "stemmed from one document," I meant that 243-243.15 
were all initially lumped into entry number 243. The various documents reflected in those log 
entries were not comprised in one single document (thus our willingness to break them out in the 
privilege log), and therefore, the removal from the log of those which documents which are date- · 

non-responsive is apprQpriate. Additionally, as to your inquiry into entry 243, as distinguished 
from 243.01-243.15: entry number 243 remains on the log as it did in Morgan Stanley's initial 
privilege log, and entries 243.1-243.15 comprise the universe of docmnents that were originally 
contained in entry number 243. Those documents were in fact all one entry initially, but have 
been subsequently parsed out. For ease of understanding, Morgan Stanley will remove entry 
number 243 from its log. 

Second, you accuse Morgan Stanley of failure ''to provide basis for an assertion of 
privilege" for a series of entries which state in the privilege description "redacted documents, 
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reflecting internal client matter infonnation." I have repeatedly assured you that these 
documents contain ''non-substantive client matter and billing information" -- there is nothing 
tricky or subversive here -- the redacted material is simply attorney billing matter numbers which 
are exempt from production as work product data. However, during the February 1 9th hearing, 
Mr. Scarola commented on the inappropriateness of documents redacted as non-responsive. 
Morgan Stanley immediately sent a letter regarding seeking an unredacted production of CPH's 
documents which were previously redacted as "irrelevant" or ''nonresponsive," yet have not 
received CPH's response to date. Provided that you are willing to "unredact" those docwnents, 
Morgan Stanley will agree to produce unredacted versions of the documents logged as entries 
numbered 71, 73-74, 76, 79, 83-85, 90- 105, 108-1 18, 121- 130, 132, and 134- 1 37. 

Third, Morgan Stanley will re-review its privilege log and reassess any attachments that 
may have been logged with its parent document. .A revised log reflecting the results of this 
analysis of any attachments will follow shortly under separate cover. 

Fourth, you again· seek information regarding the documents covered by Morgan 
Stanley's two prior privilege Jogs. And again, I respond that Kirkland & Ellis does not have any 
of the docwnents underlying those privilege logs. Other law firms have been involved in the 
representation of Morgan Stanley since the inception of the related litigations, and it is those 
firms which created the logs and possess the relevant documents. I never suggested the 
possibility that such documents have been destroyed. I simply do not have the documents to 
review or produce (were a production necessary). I suggested several months ago that you seek 
further infonnation from other finns which represented Morgan Stanley; I renew that suggestion 
now. 

Fifth, you assert that documents Jogged as entries 138-143 should be produced simply 
because they do not reveal the identity of recipients, and because the legend of ''privileged & 
confidential" is simply insufficient to sustain the attorney-client and/or attorney work product 
privilege. We disagree. As I mentioned in prior communications, it is clear that the documents 
contain information and legal advice stemming from Morgan Stanley counsel. There is no 
indication that such information was disseminated beyond the client/company, and therefore 
such materials are privileged, and will not be produced. 

Sixth, in response to your inquiry regarding documents authored by Houlihan Lokey 
Howard & Zurkin, or Policano · & Manzo, Morgan Stanley again states that these were 
consultants hired by Morgan Stanley's counsel, Simpson Thatcher & Bartlett, for the purpose of 
aiding cowisel with issues relevant to anticipated litigation. As such, these documents are in fact 
protected by the work product privilege. While most of the documents do not specifically 
identify their recipients, it is clear that both consultants were operating pursuant to instructions 
from Morgan Stanley's counsel, and that both consultants were providing their work product to 
Morgan Stanley's counsel. 
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Michael Brody 
March l, 2004 
Page 3 

Seventh, as I explained above, Kirkland and Ellis LLP does not have access to the 
documents underlying the privilege logs which contain the entries recorded as numbers 266, 274, 
281-82, 284-85, 296-300, 304, and 307, and are therefore unable to provide any additional 
insight into these documents. Again, I suggested that you seek further information from the 
other firms which represented Morgan Stanley. However, Morgan Stanley once again asserts 
that documents numbered 266, 274, 281,  282, 284, 285, 294, 296-300, 304 and 307 came from 
the Legal Department or MS Counsel, and therefore were either created or sent to it for the 
purpose of the .provision of legal advice, and as such are privileged. Additionally, as mentioned 
in our January 1 6th letter, many of these aforementioned entries (274, 285, 294, 299 and 307) 
which were located in an attomey' s files contain handwritten notes on them which in and of 
themselves would be privileged, or reference "Holder's Inquiry Reports" which, as discussed 
below, are covered by the attomey client and work product privileges (see entries 284, 285, 294 
and 299). 

Eighth, in response to your inquiry as to the authors and recipients of the binder of draft 
offering memoranda and bank documents, Morgan Stanley has decided to produce to CPH a 
redacted version of the binder. The newly redacted documents will appear on the forthcoming 
privilege log as entries 145.01 ,  et seq. 

Ninth, you again seek information regarding the Holder's Inquiry Report. The data 
contained in these reports is sought by Morgan Stanley attorneys with regard to the company's 
ongoing cases. Morgan Stanley counsel use this data .not for business purposes, but specifically 
for the purpose of aiding the company and its outside counsel in litigation preparation. As stated 
in prior communications, the infonnation is sought and arranged by attorneys in such a manner 
as to constitute both attorney-client infonnation and work product, and therefore protected from 
production. These documents will not be produced. 

Tenth, Morgan Stanley will modify its log to reflect a more specific subject matter of the 
identified documents logged as entries 219 and 224. 

Eleventh, you assert that Morgan Stanley has waived its right to assert the "common 
interest" privilege with regard to all documents shared among the bank group. As an initial 
matter, there is no "common interest privilege." There is, however, an attorney-work-product 
privilege, which was legitimately asserted by Morgan Stanley with regard to the subject 
documents. A review of past correspondence reveals that upon CPH's inquiry into the assertion 
of that privilege, Morgan Stanley explained that it had withheld such documents on the basis that 
they were created by or at the request of the counsel to the entity known as the Bank Group -- an 
entity comprised of First Union, Bank of America, and Morgan Stanley Senior Funding. The 
"common interest'' principle does not in and of itself serve to protect the documents from 
production -- it merely allows for the various parties with the common interest to each make the 
attorney-work-product assertion. This is exactly what Morgan Stanley has done. I believed that 
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Michael Brody 
March 1, 2004 
Page 4 

this was made clear in response to your prior inquiries; however, Morgan Stanley will modify its 
log by adding the "common interest principle" to relevant entries in order to delineate those 
attorney-work-product claims that are subject to the principle. 

As I mentioned above, Morgan Stanley will endeavor to re-review any documents which 
may be deemed attachments in an effort to either log the document separately, or enhance the 
current privilege description to reflect infonnation regarding the attachment. This document will 
be provided to CPH under separate cover. 

cc: Jerold Solovy, Esq. 
John Scarola, Esq. 
Joseph lanno, Esq. 

Larissa Paule-Carres 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

����������������� 
I 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AGREED ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO 
COMPEL CONSENT TO THIRD-PARTY PRODUCTION OF RESPONSIVE E-MAILS 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings, Inc.'s 

("CPH") motion to compel consent to third-party production of responsive e-mails, the parties 

having reached agreement, it is hereby 

ORDERED and ADJUDGED: 

1. Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. 

lCOliectively, ··Morgan Stanley'') will obtain from Bloomberg, Inc., all e-mail, including any e-
, 

mail that can be restored from backup, of each of the Morgan Stanley employees or former 

employees identified in Response Nos. 1, 2, 3, and 5 of MS & Co. 's Responses to CPH's First 

Set of Interrogatories and Response Nos. 1, 4, 5, and 6 of MSSF's Responses to Defendants' 

First Set of Interrogatories. Herein, that set of e-mails shall be called "Bloomberg e-mail." 

Morgan Stanley will advise counsel for CPH of the· volume of Bloomberg e-mail provided by 

Bloomberg. 
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2. Morgan Stanley attorneys shall review for responsiveness and privilege all 

Bloomberg e-mail that (a) is dated from February 15, 1998 through April 15, 1998, and/or (b) 

without regard to date, contains any of the following terms: 

AA 
Andersen 
Anderson 
Bornstein 
Camper 
Coleman 
Colman 
Comfort Letter 
Dunlap 
Early Buy 
Fannin 
Goud is 
Grill 
Harlow 
Kersh 
Laser 
Mac Andrews 
MAFCO 
Maher 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Release 
Scott 
soc 
Sunbeam 
Synergies 
Uzzi 

The term search shall be neither case-sensitive nor whole word sensitive. 

3. )�0H flFivilegcd Bloomberg e�mails responsive to any €PH or MAFCO document 
R.EQ&.\�T&O ft1'1.&J)l�TllLY Ar.>O NO�-Pl\W\&.S,&O a-� .. s Wt&.L OE' 

request will be,produced 8;' �b;' 1 �' 2004. wtTw&u 2.S OAYS oi: Mos>.<.-� STAAJ1.6Y1S RU•\P'I' OF 7�t: 
t;·NAU.:S. 

4. Any materials withheld on privilege grounds shall be listed on a priviiege iog in 

accordance with this Court's previous orders. 

2 
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5. An authorized Morgan Stanley representative will certify compliance with 

Paragraphs 1 through 4 of this Order. 

6. Each side shall bear its own costs. 

DONE AND ORDERED at West Palm Beach Coun orida, this \ (.g_ day of April, 

2004. 

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

1071024 vl 

3 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AGREED ORDER ON COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO 

COMPEL CONCERNING E-MAILS AND OTHER ELECTRONIC DOCUMENTS 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings, Inc. 's 

("CPH") motion to compel concerning e-mails and other electronic documents, the parties 

having reached agreement, it is hereby 

ORDERED and ADJUDGED: 

1. Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley") will search the oldest full backup that exists for e-mail of each 

of the Morgan Stanley employees or former employees identified in Response Nos. 1, 2, 3, and 5 

of MS & Co.'s Responses to CPH's First Set of Interrogatories and Response Nos. 1, 4, 5, and 6 

of MSSF's Responses to Defendants' First Set of Interrogatories. 

2. Morgan Stanley shall provide to its attorneys for responsiveness and privilege 

review all e-mail that (a) is dated from February 15, 1998 through April 15, 1998, and/or (b), 

without regard to date, contains any of the following tem1s: 
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AA 

Andersen 
Anderson 
Bornstein 
Camper 
Coleman 
Colman 
Comfort Letter 
Dunlap 
Early Buy 
Fannin 
Goudis 
Grill 
Harlow 
Kersh 
Laser 
Mac Andrews 
MAFCO 
Maher 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Release 
Scott 
soc 

Sunbeam 
Synergies 
Uzzi 

The term search shall be neither case-sensitive nor whole word sensitive. 

3. Non-privileged e-mails responsive to any CPH or MAFCO document request will 

be produced by May 14, 2004. 

4. Any materials withheld on privilege grounds shall be listed on a privilege log in 

accordance with this Court's previous orders. 

5. An authorized Morgan Stanley representative will certify compliance with 

Paragraphs 1 through 4 of this Order, and will identify the date of the backup utilized for each 

employee or former employee for whom email is being produced. 

2 
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6. This Order is without prejudice to CPH's right to seek restoration and production 

of certain electronic documents and also is without prejudice to Morgan Stanley's right to seek 

restoration and production of e-mail. 

7. Each side shall bear its own costs. 

DONE AND ORDERED at West Palm Beach CountiSf�rida, this __ day of April, 

2004. Wco ANo 

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

1070345 v2 

4P. DA °ff I" �� w,s, v 

ELIZAB fMh-ASs'-1/fJf 
Circuit Court Judg1!1� 'l ·"'488 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant( s). 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on Defendant's Motion for Protective 

Order Regarding the Use of Confidential Personnel Evaluations is hereby set for 

April 22, 2004, at 8:45 a.m. 

at the West Palm Beach Courthouse, Room l l A, 205 N Dixie Hwy, WPB, FL. Any 

counsel may appear by speaker telephone upon prior arrangement with the Court's Judicial 

Assistant, Nancy Ross, at (561) 355-6050. 

DONE AND ORDERED in West Palm B c 
--­

alm Beach County, Florida this /1 
day of April, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-005049



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFfEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant(s). 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 

ANSWERS TO INTERROGATORIES 

THIS CAUSE came before the Court April 16, 2004 on Coleman (Parent) Holdings 

Inc.'s Motion to Compel Answers to Interrogatories, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coieman (Parent) Holdings Inc.'s Motion to 

Compel Answers to Interrogatories is Denied. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this fq 

day of April, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 1 1  
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 
I --------------

IN THE FIFfEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

I --------------

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
ANSWERS -TO DEPOSITION QUESTIONs-AND-FOR OTHER RELIEF 

THIS CAUSE came before the Court April 16, 2004 on Coleman (Parent) Holdings 

Inc. 's Motion to Compel Answers to Deposition Questions and for Other Relief, with all 

counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. The deposition 

of Mr. Smith shall be reconvened. Plaintiffs questioning shall be limited to that question 

posed at page 183, line 16 of his February 24, 2004 deposition and any related or follow up 

questions. Further, Mr. Smith may be asked about any non-privileged portions of his 

conversation with his lawyer which took place following the ori · al posing of the question. 
/ ,.--

DONE AND ORDERED in West Palm Beach, Pal tach County, Florida this /Lt 

day of April, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
--------------

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

I --------------

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 

SUPPLEMENTATION OF PRIVILEGE LOG AND OTHER RELIEF 

THIS CAUSE came before the Court April 16, 2004 on Coleman (Parent) Holdings 

Inc.'s Motion to Compel Supplementation of Privilege Log and Other Relief, with all 

counselpresent. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. Morgan Stanley 

& Co., Inc., and Morgan Stanley Senior Funding, Inc., shall, within 20 days, serve their 

supplemental privilege log for the entries included in the Motion, which shall include using 

good faith efforts to provide all information required by TIG Ins. Corp. of America v. 

Johnson, 799 So. 2d 339, 341 (Fla. 4th DCA 2001), �ev. . 21 So. 2d 304 (Fla. 2002). --­

DONE AND ORDERED in West Palm Beac , Pa Beach County, Florida this J.j__ 
day of April, 2004. 

{/'----
ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, II 60611 

16div-005054



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 
I 

--------------

IN THE FIFfEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC . ., 

Defendant(s). 

______________ / 

ORDER ON DEFENDANT MORGAN STANLEY & CO. INC.'S MOTION TO 

COMPEL PRODUCTION OF DOCUMENTS RESPONSIVE TO MORGAN 

STANLEY'S FOURTH REQUEST FOR PRODUCTION 

THIS CAUSE came before the Court April 16, 2004 on Defendant Morgan Stanley & 

Co. Inc.'s Motion to Compel Production of Documents Responsive to Morgan Stanley's 

Fourth Request for Production, with all counsel present. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. Within 19 days 

Plaintiff shall produce for inspection and copying all items specifically referred to in the 

Motion, without prejudice to Defendant's right to call up the remainder of Plaintiffs 

objections for hearing. 

DONE AND ORDERED in West Palm Be alm Beach County, Florida this J..1 

day of April, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 
I --------------

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

______________ / 

ORDER SPECIALLY RE-SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that the case management conference and, time 

permitting, hearing on all outstanding motions set June 4, 2004 is canceled and is specially 

re-set before the Honorable Elizabeth T. Maass on June 11, 2004, at 1 :30 p.m., in 

Courtroom l lA, 205 N. Dixie Hwy. \VPB. FL 33401. This is a specially set henring \\hie!: 

shall be limited to 2 hours. /" ,,,,,-----
DONE AND ORDERED in West Palm a ch, Palm Beach County, Florida this f °J 

day of April, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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20040422Hrg.txt[2/10/2017 4:04:30 AM]

00001
  1   IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
              IN AND FOR PALM BEACH COUNTY, FLORIDA  
  2                  CASE NO. 2003-CA-005045 AI
  3   
  4   COLEMAN (PARENT) HOLDINGS, INC.,
  5                  Plaintiff,
  6   vs.
  7   MORGAN STANLEY & COMPANY, INC.     
  8                  Defendant.          
      ___________________________________/              
  9   
 10   
 11   
 12   
 13   
                               - - -
 14   
                TRANSCRIPT OF THE PROCEEDINGS BEFORE
 15                THE HONORABLE ELIZABETH MAASS
 16                            - - -
 17   
 18   
 19   
                               Palm Beach County Courthouse
 20                            Courtroom 11A
                               West Palm Beach, Florida
 21                            April 22, 2004
                               8:51 a.m. - 9:01 a.m.
 22                            Reported by:  Lisa D. Danforth
 23   
 24   
 25   
00002
  1   APPEARANCES:
  2   
           SEARCY, DENNEY, SCAROLA, BARNHART & SHIPLEY, P.A.
  3        2139 Palm Beach Lakes Boulevard
           West Palm Beach, Florida 33401
  4        Counsel for the Plaintiff
           BY:  JACK SCAROLA, ESQUIRE
  5   
  6   
  7   
           CARLTON, FIELDS, WARD, EMMANUEL,
  8        SMITH & CUTLER, P.A.
           Esperante
  9        222 Lakeview Avenue, Suite 1400
           West Palm Beach, Florida 33401-6149
 10        Counsel for the Defendant
           BY:  MICHAEL K. WINSTON, ESQUIRE
 11   
 12   
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 13        KIRKLAND AND ELLIS
           655 15th Street N.W., Suite 1200
 14        Washington, D.C.  20005
           Counsel for the Defendant
 15        BY:  THOMAS A. CLARE, ESQUIRE
                (Via Telephone)
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1             BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the HONORABLE ELIZABETH 
  3   MAASS, in the Palm Beach County Courthouse, Courtroom 
  4   11A, West Palm Beach, Florida, on April 22, 2004, 
  5   starting at 8:51 a.m., with appearances as hereinabove 
  6   noted, to wit:
  7                           - - - -
  8             THE COURT:  Hi.  This is Judge Maass.  Who do 
  9        I have on the phone?
 10             MR. CLARE:  Good morning, Your Honor.  It's 
 11        Tom Clare from the law firm of Kirkland and Ellis 
 12        in Washington, D.C. on behalf of Morgan Stanley.
 13             THE COURT:  Okay, Mr. Clare, I have you on 
 14        speakerphone in the courtroom in Coleman vs. 
 15        Morgan Stanley.  This is defendant's motion for 
 16        protective order regarding confidential personnel 
 17        evaluations.
 18             MR. CLARE:  That's correct.
 19             THE COURT:  You-all might want to pull those 
 20        podiums forward just a little bit more. 
 21             Did you-all work out anything or not?
 22             MR. CLARE:  Your Honor, we haven't made much 
 23        progress.  On Monday morning I wrote a letter to 
 24        counsel for Coleman (Parent) and said that we were 
 25        interested in exploring the proposal that 
00004
  1        Mr. Scarola had made last Friday during the case 
  2        management conference but wanted some additional 
  3        information about how it would work in the real 
  4        world, the nuts and bolts of it, and did not get a 
  5        response until last night when I heard back that 
  6        they would not be submitting a proposed order at 
  7        this morning's hearing. 
  8             So I'm afraid that I still don't know what 
  9        their position is and whether they're still 
 10        planning to live with the proposal that they 
 11        proposed last Friday afternoon.
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 12             THE COURT:  Is there a proposal on the table 
 13        or not?
 14             MR. SCAROLA:  There isn't, Your Honor, and I 
 15        would like to explain why. 
 16             Let me first of all --
 17             THE COURT:  Well, we don't have to know why.
 18             MR. SCAROLA:  Okay.
 19             THE COURT:  The question is, do we think 
 20        there will be a proposal, or do we need to argue 
 21        again the merits of the motion?
 22             MR. SCAROLA:  We need to address the merits 
 23        of the motion.
 24             THE COURT:  All right.  What did you want to 
 25        say in support of the motion?
00005
  1             MR. CLARE:  Well, Your Honor, we went through 
  2        last Friday my concerns and our client's 
  3        substantial concern about the damage to the 
  4        evaluation process that would be incurred if 
  5        employees were shown documents in their 
  6        depositions that they had never seen before in the 
  7        course of their evaluations.  We talked about the 
  8        360 degree review process that Morgan Stanley uses 
  9        and how the anonymity and confidentiality of the 
 10        people doing the evaluations is critical to 
 11        maintaining the integrity of the process and also 
 12        to prevent undue embarrassment and harassment and 
 13        invasion of privacy of these witnesses. 
 14             We do not believe there is any legitimate 
 15        discovery purpose that can be obtained by showing 
 16        these documents to these witnesses --
 17             THE COURT:  Let me ask --
 18             MR. CLARE:  -- when in fact they have never 
 19        seen the documents before, they did not write 
 20        them, they have not even heard these comments 
 21        before, but at a minimum, there can be no 
 22        discovery purpose in disclosing the identities of 
 23        the anonymous reviewers who provided that 
 24        information. 
 25             We have never stated and do not contend that 
00006
  1        they cannot question these witnesses about the 
  2        information that is contained in these raw 
  3        evaluation materials and we are not asking the 
  4        Court to limit in any way the scope of questioning 
  5        at the depositions.  Our concern is really the 
  6        vehicle with which they choose to do it and the 
  7        harm that would accrue if they show these 
  8        documents to witnesses where they would not have 
  9        seen the documents before.
 10             THE COURT:  Let me ask you this.  Is the 
 11        concern really just showing the physical document 
 12        to the deponent?
 13             MR. CLARE:  Yes, it is.
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 14             THE COURT:  Okay.
 15             MR. CLARE:  In a form that is not redacted to 
 16        redact the identity of the reviewer.  And on these 
 17        forms, there are dozens and dozens and dozens of 
 18        entries that have absolutely nothing to do with 
 19        Sunbeam, and so at a minimum, the non-Sunbeam 
 20        entries ought to be redacted, and even for the 
 21        Sunbeam entries, the identities of the authors 
 22        ought to be redacted to prevent this harm.  
 23        There's been no identification of a legitimate 
 24        discovery purpose that could be served from not 
 25        doing that, at a minimum.
00007
  1             THE COURT:  What's the response?
  2             MR. SCAROLA:  Your Honor, let me present the 
  3        Court with a hypothetical which I think will 
  4        illustrate the concerns that we have. 
  5             Let's assume that an individual employee who 
  6        worked on the Sunbeam transaction is expressly 
  7        criticized either by someone beneath him, a 
  8        lateral employee, or someone above him for having 
  9        done a bad job in the due diligence that Morgan 
 10        Stanley was obliged to do in connection with this 
 11        transaction or having done a bad job in 
 12        communicating appropriate information or gathering 
 13        appropriate information regarding this 
 14        transaction.  Clearly, that kind of information 
 15        within the internal documents of Morgan Stanley, 
 16        who is accused of having intentionally or 
 17        negligently failed to appropriately gather and 
 18        communicate information to us in this transaction, 
 19        would be highly probative. 
 20             I understand the concerns that Morgan Stanley 
 21        has about preserving the integrity of their 
 22        internal evaluative process.  It's a legitimate 
 23        business concern, but it is not a legitimate 
 24        business concern that is recognized by a legal 
 25        privilege, nor is it a legitimate business concern 
00008
  1        that overrides the concern that we have.
  2             THE COURT:  But this is what I'm trying to 
  3        figure out.  Why would you have to show the 
  4        deponent the document as opposed to simply asking 
  5        the deponent isn't it true that your supervisor 
  6        criticized you for the quality of your work on 
  7        this job?
  8             MR. SCAROLA:  Well, clearly, clearly, there 
  9        is a value in front of the jury in being able to 
 10        substantiate the fact that the question that we 
 11        are asking has a factual basis and that indeed the 
 12        criticism was made.  And when I initially made the 
 13        proposal before Your Honor, I was focussing in 
 14        terms of the discovery process and not 
 15        anticipating what's going to happen at trial.  
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 16        Clearly, at trial, it is going to be both 
 17        appropriate and necessary to disclose the 
 18        documents themselves to demonstrate that those 
 19        criticisms were indeed made. 
 20             And so that Your Honor knows that we're not 
 21        talking about this in a vacuum and hypothetically, 
 22        I want to hand you a copy of an example.
 23             THE COURT:  Right.  I remember seeing them, 
 24        but I still am trying to -- First of all, are 
 25        these discovery depositions?  We're not talking 
00009
  1        about trial testimony, correct?
  2             MR. SCAROLA:  Well, Your Honor, we are 
  3        talking about trial testimony, because we are 
  4        talking about videotape depositions being taken 
  5        for purposes of presentation at trial of witnesses 
  6        who are out of state and whose attendance cannot 
  7        be compelled.
  8             THE COURT:  Let me ask you this. 
  9             Even if we were in trial, if they have never 
 10        seen this item before, why would we be showing it 
 11        to the witness?
 12             MR. CLARE:  And --
 13             THE COURT:  I don't understand how we get 
 14        there.
 15             MR. CLARE:  I don't mean to interrupt --
 16             THE COURT:  Yes, you do.
 17             MR. CLARE:  -- but the purpose for which 
 18        Mr. Scarola has identified wanting to use the 
 19        documents at trial, these documents, and the point 
 20        that he's trying to make that they exist and that 
 21        these points were written can be proven 
 22        independently.
 23             THE COURT:  Sure.  I understand that.  That's 
 24        why I'm wondering how -- At trial, if the 
 25        witnesses testify that they've never seen these 
00010
  1        documents, why would we be showing them at trial 
  2        to the witnesses?
  3             MR. SCAROLA:  Well, my point is not that 
  4        they're going to be shown to the witness at trial.  
  5        My point is that if the concern on the part of 
  6        Morgan Stanley which justifies a restriction on 
  7        the use of the documents is that we don't want 
  8        these criticisms to be made public because it's 
  9        going to impair our evaluative process if the 
 10        criticisms are made public, they eventually are 
 11        going to be made public in any circumstance.
 12             THE COURT:  Sure.  But isn't it much less 
 13        likely that the individual employee who was 
 14        criticized is going to marry up what the criticism 
 15        was or who it came from if it comes out in trial 
 16        1,500 miles from where the employee is than if 
 17        they're sitting in a deposition and you're giving 
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 18        them a copy of the evaluation?
 19             MR. SCAROLA:  It's my understanding that 
 20        Morgan Stanley's concern is not with regard to 
 21        this individual, but rather to preserve the 
 22        integrity of the system that they have of 
 23        360 degree evaluation, because in fact, most of 
 24        these individuals, more than half of them, are no 
 25        longer employed by Morgan Stanley.
00011
  1             THE COURT:  I have to cut you off, because 
  2        we're about out of time. 
  3             What's the response, and what is your 
  4        concern; is it for the individual employees or 
  5        simply the integrity of the process as a whole?
  6             MR. CLARE:  It is absolutely for the concern 
  7        of the individuals, that they will be confronted 
  8        with comments that they have never seen before in 
  9        a litigation environment by their coworkers, their 
 10        colleagues, their superiors, even their former 
 11        coworkers.  So we're concerned about both. 
 12             And I just want to respond briefly to one 
 13        point Mr. Scarola made. 
 14             Our concern is not that this information 
 15        never be made public in a trial setting.  We have 
 16        suggested that they can show these same documents 
 17        to the authors of the comments in order to 
 18        substantiate them, to explore in as much detail as 
 19        they want what they meant when they wrote these 
 20        comments.  That is more than adequate in order to 
 21        prove and to use it in a legitimate way without -- 
 22        with the proper foundation as opposed to showing 
 23        them to a witness who never would have seen it 
 24        before where the only purpose would be to 
 25        intimidate and harass a witness into agreeing with 
00012
  1        or commenting on a document that they had not seen 
  2        or heard before.
  3             THE COURT:  Okay.  We need to stop here.  
  4        It's his motion, he goes first and last.  I'll 
  5        take it under advisement.
  6             MR. SCAROLA:  Thank you very much, Your 
  7        Honor.
  8             THE COURT:  Thank you, sir.
  9             MR. CLARE:  Thank you, Your Honor.  I 
 10        appreciate you allowing me to appear by telephone.
 11             MR. SCAROLA:  Your Honor, I have just a blank 
 12        order.
 13             THE COURT:  That's okay, but I will take 
 14        envelops. 
 15             Thank you, sir.  Bye-bye.
 16             MR. CLARE:  Bye-bye.
 17             (Proceedings concluded at 9:01 a.m.)
 18   
 19   
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  1                    C E R T I F I C A T E
  2   
  3   THE STATE OF FLORIDA     )
                               )
  4   COUNTY OF PALM BEACH     )
  5   
  6        I, Lisa D. Danforth, Registered Professional 
  7   Reporter, Certified Real-Time Reporter, do hereby 
  8   certify that I was authorized to and did report the 
  9   foregoing proceedings at the time and place herein 
 10   stated, and that the foregoing is a true and correct 
 11   transcription of my stenotype notes taken during said 
 12   proceedings. 
 13   
 14        IN WITNESS WHEREOF, I have hereunto set my hand 
 15   this 23rd day of March, 2004.      
 16   
 17        
 18   
 19                  _________________________________  
                     LISA D. DANFORTH, RPR, CRR
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 21   
 22   
 23   
 24   
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  1   IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
              IN AND FOR PALM BEACH COUNTY, FLORIDA  
  2                  CASE NO. 2003-CA-005045 AI
  3   
  4   COLEMAN (PARENT) HOLDINGS, INC.,
  5                  Plaintiff,
  6   vs.
  7   MORGAN STANLEY & COMPANY, INC.     
  8                  Defendant.          
      ___________________________________/              
  9   
 10   
 11   
 12   
 13   
                               - - -
 14   
                TRANSCRIPT OF THE PROCEEDINGS BEFORE
 15                THE HONORABLE ELIZABETH MAASS
 16                            - - -
 17   
 18   
 19   
                               Palm Beach County Courthouse
 20                            Courtroom 11A
                               West Palm Beach, Florida
 21                            April 22, 2004
                               8:51 a.m. - 9:01 a.m.
 22                            Reported by:  Lisa D. Danforth
 23   
 24   
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  1   APPEARANCES:
  2   
           SEARCY, DENNEY, SCAROLA, BARNHART & SHIPLEY, P.A.
  3        2139 Palm Beach Lakes Boulevard
           West Palm Beach, Florida 33401
  4        Counsel for the Plaintiff
           BY:  JACK SCAROLA, ESQUIRE
  5   
  6   
  7   
           CARLTON, FIELDS, WARD, EMMANUEL,
  8        SMITH & CUTLER, P.A.
           Esperante
  9        222 Lakeview Avenue, Suite 1400
           West Palm Beach, Florida 33401-6149
 10        Counsel for the Defendant
           BY:  MICHAEL K. WINSTON, ESQUIRE
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 12   
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 13        KIRKLAND AND ELLIS
           655 15th Street N.W., Suite 1200
 14        Washington, D.C.  20005
           Counsel for the Defendant
 15        BY:  THOMAS A. CLARE, ESQUIRE
                (Via Telephone)
 16   
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 22   
 23   
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00003
  1             BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the HONORABLE ELIZABETH 
  3   MAASS, in the Palm Beach County Courthouse, Courtroom 
  4   11A, West Palm Beach, Florida, on April 22, 2004, 
  5   starting at 8:51 a.m., with appearances as hereinabove 
  6   noted, to wit:
  7                           - - - -
  8             THE COURT:  Hi.  This is Judge Maass.  Who do 
  9        I have on the phone?
 10             MR. CLARE:  Good morning, Your Honor.  It's 
 11        Tom Clare from the law firm of Kirkland and Ellis 
 12        in Washington, D.C. on behalf of Morgan Stanley.
 13             THE COURT:  Okay, Mr. Clare, I have you on 
 14        speakerphone in the courtroom in Coleman vs. 
 15        Morgan Stanley.  This is defendant's motion for 
 16        protective order regarding confidential personnel 
 17        evaluations.
 18             MR. CLARE:  That's correct.
 19             THE COURT:  You-all might want to pull those 
 20        podiums forward just a little bit more. 
 21             Did you-all work out anything or not?
 22             MR. CLARE:  Your Honor, we haven't made much 
 23        progress.  On Monday morning I wrote a letter to 
 24        counsel for Coleman (Parent) and said that we were 
 25        interested in exploring the proposal that 
00004
  1        Mr. Scarola had made last Friday during the case 
  2        management conference but wanted some additional 
  3        information about how it would work in the real 
  4        world, the nuts and bolts of it, and did not get a 
  5        response until last night when I heard back that 
  6        they would not be submitting a proposed order at 
  7        this morning's hearing. 
  8             So I'm afraid that I still don't know what 
  9        their position is and whether they're still 
 10        planning to live with the proposal that they 
 11        proposed last Friday afternoon.
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 12             THE COURT:  Is there a proposal on the table 
 13        or not?
 14             MR. SCAROLA:  There isn't, Your Honor, and I 
 15        would like to explain why. 
 16             Let me first of all --
 17             THE COURT:  Well, we don't have to know why.
 18             MR. SCAROLA:  Okay.
 19             THE COURT:  The question is, do we think 
 20        there will be a proposal, or do we need to argue 
 21        again the merits of the motion?
 22             MR. SCAROLA:  We need to address the merits 
 23        of the motion.
 24             THE COURT:  All right.  What did you want to 
 25        say in support of the motion?
00005
  1             MR. CLARE:  Well, Your Honor, we went through 
  2        last Friday my concerns and our client's 
  3        substantial concern about the damage to the 
  4        evaluation process that would be incurred if 
  5        employees were shown documents in their 
  6        depositions that they had never seen before in the 
  7        course of their evaluations.  We talked about the 
  8        360 degree review process that Morgan Stanley uses 
  9        and how the anonymity and confidentiality of the 
 10        people doing the evaluations is critical to 
 11        maintaining the integrity of the process and also 
 12        to prevent undue embarrassment and harassment and 
 13        invasion of privacy of these witnesses. 
 14             We do not believe there is any legitimate 
 15        discovery purpose that can be obtained by showing 
 16        these documents to these witnesses --
 17             THE COURT:  Let me ask --
 18             MR. CLARE:  -- when in fact they have never 
 19        seen the documents before, they did not write 
 20        them, they have not even heard these comments 
 21        before, but at a minimum, there can be no 
 22        discovery purpose in disclosing the identities of 
 23        the anonymous reviewers who provided that 
 24        information. 
 25             We have never stated and do not contend that 
00006
  1        they cannot question these witnesses about the 
  2        information that is contained in these raw 
  3        evaluation materials and we are not asking the 
  4        Court to limit in any way the scope of questioning 
  5        at the depositions.  Our concern is really the 
  6        vehicle with which they choose to do it and the 
  7        harm that would accrue if they show these 
  8        documents to witnesses where they would not have 
  9        seen the documents before.
 10             THE COURT:  Let me ask you this.  Is the 
 11        concern really just showing the physical document 
 12        to the deponent?
 13             MR. CLARE:  Yes, it is.
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 14             THE COURT:  Okay.
 15             MR. CLARE:  In a form that is not redacted to 
 16        redact the identity of the reviewer.  And on these 
 17        forms, there are dozens and dozens and dozens of 
 18        entries that have absolutely nothing to do with 
 19        Sunbeam, and so at a minimum, the non-Sunbeam 
 20        entries ought to be redacted, and even for the 
 21        Sunbeam entries, the identities of the authors 
 22        ought to be redacted to prevent this harm.  
 23        There's been no identification of a legitimate 
 24        discovery purpose that could be served from not 
 25        doing that, at a minimum.
00007
  1             THE COURT:  What's the response?
  2             MR. SCAROLA:  Your Honor, let me present the 
  3        Court with a hypothetical which I think will 
  4        illustrate the concerns that we have. 
  5             Let's assume that an individual employee who 
  6        worked on the Sunbeam transaction is expressly 
  7        criticized either by someone beneath him, a 
  8        lateral employee, or someone above him for having 
  9        done a bad job in the due diligence that Morgan 
 10        Stanley was obliged to do in connection with this 
 11        transaction or having done a bad job in 
 12        communicating appropriate information or gathering 
 13        appropriate information regarding this 
 14        transaction.  Clearly, that kind of information 
 15        within the internal documents of Morgan Stanley, 
 16        who is accused of having intentionally or 
 17        negligently failed to appropriately gather and 
 18        communicate information to us in this transaction, 
 19        would be highly probative. 
 20             I understand the concerns that Morgan Stanley 
 21        has about preserving the integrity of their 
 22        internal evaluative process.  It's a legitimate 
 23        business concern, but it is not a legitimate 
 24        business concern that is recognized by a legal 
 25        privilege, nor is it a legitimate business concern 
00008
  1        that overrides the concern that we have.
  2             THE COURT:  But this is what I'm trying to 
  3        figure out.  Why would you have to show the 
  4        deponent the document as opposed to simply asking 
  5        the deponent isn't it true that your supervisor 
  6        criticized you for the quality of your work on 
  7        this job?
  8             MR. SCAROLA:  Well, clearly, clearly, there 
  9        is a value in front of the jury in being able to 
 10        substantiate the fact that the question that we 
 11        are asking has a factual basis and that indeed the 
 12        criticism was made.  And when I initially made the 
 13        proposal before Your Honor, I was focussing in 
 14        terms of the discovery process and not 
 15        anticipating what's going to happen at trial.  
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 16        Clearly, at trial, it is going to be both 
 17        appropriate and necessary to disclose the 
 18        documents themselves to demonstrate that those 
 19        criticisms were indeed made. 
 20             And so that Your Honor knows that we're not 
 21        talking about this in a vacuum and hypothetically, 
 22        I want to hand you a copy of an example.
 23             THE COURT:  Right.  I remember seeing them, 
 24        but I still am trying to -- First of all, are 
 25        these discovery depositions?  We're not talking 
00009
  1        about trial testimony, correct?
  2             MR. SCAROLA:  Well, Your Honor, we are 
  3        talking about trial testimony, because we are 
  4        talking about videotape depositions being taken 
  5        for purposes of presentation at trial of witnesses 
  6        who are out of state and whose attendance cannot 
  7        be compelled.
  8             THE COURT:  Let me ask you this. 
  9             Even if we were in trial, if they have never 
 10        seen this item before, why would we be showing it 
 11        to the witness?
 12             MR. CLARE:  And --
 13             THE COURT:  I don't understand how we get 
 14        there.
 15             MR. CLARE:  I don't mean to interrupt --
 16             THE COURT:  Yes, you do.
 17             MR. CLARE:  -- but the purpose for which 
 18        Mr. Scarola has identified wanting to use the 
 19        documents at trial, these documents, and the point 
 20        that he's trying to make that they exist and that 
 21        these points were written can be proven 
 22        independently.
 23             THE COURT:  Sure.  I understand that.  That's 
 24        why I'm wondering how -- At trial, if the 
 25        witnesses testify that they've never seen these 
00010
  1        documents, why would we be showing them at trial 
  2        to the witnesses?
  3             MR. SCAROLA:  Well, my point is not that 
  4        they're going to be shown to the witness at trial.  
  5        My point is that if the concern on the part of 
  6        Morgan Stanley which justifies a restriction on 
  7        the use of the documents is that we don't want 
  8        these criticisms to be made public because it's 
  9        going to impair our evaluative process if the 
 10        criticisms are made public, they eventually are 
 11        going to be made public in any circumstance.
 12             THE COURT:  Sure.  But isn't it much less 
 13        likely that the individual employee who was 
 14        criticized is going to marry up what the criticism 
 15        was or who it came from if it comes out in trial 
 16        1,500 miles from where the employee is than if 
 17        they're sitting in a deposition and you're giving 
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 18        them a copy of the evaluation?
 19             MR. SCAROLA:  It's my understanding that 
 20        Morgan Stanley's concern is not with regard to 
 21        this individual, but rather to preserve the 
 22        integrity of the system that they have of 
 23        360 degree evaluation, because in fact, most of 
 24        these individuals, more than half of them, are no 
 25        longer employed by Morgan Stanley.
00011
  1             THE COURT:  I have to cut you off, because 
  2        we're about out of time. 
  3             What's the response, and what is your 
  4        concern; is it for the individual employees or 
  5        simply the integrity of the process as a whole?
  6             MR. CLARE:  It is absolutely for the concern 
  7        of the individuals, that they will be confronted 
  8        with comments that they have never seen before in 
  9        a litigation environment by their coworkers, their 
 10        colleagues, their superiors, even their former 
 11        coworkers.  So we're concerned about both. 
 12             And I just want to respond briefly to one 
 13        point Mr. Scarola made. 
 14             Our concern is not that this information 
 15        never be made public in a trial setting.  We have 
 16        suggested that they can show these same documents 
 17        to the authors of the comments in order to 
 18        substantiate them, to explore in as much detail as 
 19        they want what they meant when they wrote these 
 20        comments.  That is more than adequate in order to 
 21        prove and to use it in a legitimate way without -- 
 22        with the proper foundation as opposed to showing 
 23        them to a witness who never would have seen it 
 24        before where the only purpose would be to 
 25        intimidate and harass a witness into agreeing with 
00012
  1        or commenting on a document that they had not seen 
  2        or heard before.
  3             THE COURT:  Okay.  We need to stop here.  
  4        It's his motion, he goes first and last.  I'll 
  5        take it under advisement.
  6             MR. SCAROLA:  Thank you very much, Your 
  7        Honor.
  8             THE COURT:  Thank you, sir.
  9             MR. CLARE:  Thank you, Your Honor.  I 
 10        appreciate you allowing me to appear by telephone.
 11             MR. SCAROLA:  Your Honor, I have just a blank 
 12        order.
 13             THE COURT:  That's okay, but I will take 
 14        envelops. 
 15             Thank you, sir.  Bye-bye.
 16             MR. CLARE:  Bye-bye.
 17             (Proceedings concluded at 9:01 a.m.)
 18   
 19   

16div-005069



 20   
 21   
 22   
 23   
 24   
 25   
00013
  1                    C E R T I F I C A T E
  2   
  3   THE STATE OF FLORIDA     )
                               )
  4   COUNTY OF PALM BEACH     )
  5   
  6        I, Lisa D. Danforth, Registered Professional 
  7   Reporter, Certified Real-Time Reporter, do hereby 
  8   certify that I was authorized to and did report the 
  9   foregoing proceedings at the time and place herein 
 10   stated, and that the foregoing is a true and correct 
 11   transcription of my stenotype notes taken during said 
 12   proceedings. 
 13   
 14        IN WITNESS WHEREOF, I have hereunto set my hand 
 15   this 23rd day of March, 2004.      
 16   
 17        
 18   
 19                  _________________________________  
                     LISA D. DANFORTH, RPR, CRR
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#230580/smk IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant, 

MORG t\N STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACA 'l'DREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

CASE NO.: CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF HEARING 
(Special Setting) 

YOU ARE .HEREBY NOTIFIED that the undersigned has caJle.j up for hearing the 

followii ig: 

DATE: 

TIME: 

JUDGI:: 

PLACI:: 

April 30, 2004 

9:00 a.m . . 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #I 1.1208,205 No11h Dixie Highway. 
West Palm Beach, FL 33401 

SPECl �IC MATTERS TO BE HEARD: 

(1) COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR REMOVAL OF 
CONFIDENTIALITY DESIGNATIONS (filed under seal) 
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Colemar (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case No : 2003 CA 005045 AI 
Notice of Hearing 

�003/026 

1 HEREBY CERTIFY that a true and correct copy of the foregoing :.rns been furnished by 

•')3r·i-l ( · Fax and Federal Express to all Counsel on the attached Jist, this ��- ._ day of wa .. t L. ' 

2004. 

2 

enney Scarola 
hart & Shipley, P.A. 

2 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Colema 1 (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case Ne . : 2003 CA 005045 Al 
Notice c fHearing 

Joseph Ianno, Jr., Esquire 
Carltor Fields, et al. 
222 La (eview A venue 
Suitelt 00 
West P1lm Beach, FL 3340! 

Thoma; D. Yannucci, P.C. 
Thoma; A. Clare 
Brett l'v cGurk 
Kirklar d and Ellis 
655 151h Street, N.W., Suite 1200 
Washir gton, DC 20005 

Jerold f:. Solovy, Esq. 
Jenner.� Block LLP 
One IB vI Plaza 
Suite 4·•00 
Chicago, IL 6061 I 

COUNSEL LIST 

3 
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#2305� 0/smk: 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MORC AN STANLEY & CO., INC. 

Defendant. 

______________ .......... ! 
MORC AN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

�005/026 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORJDA 

CASE NO: 2003 CA 0051)45 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., hereby gives Notice of the filing of 

Cole1m n (Parent) Holdings Inc.'s Motion for Removal of Confidentiality Dc:signations, filed 

under �cal on this date. 

arcy Denney Scarola 

Barnhart & Shipley, P.A. 
21 39 Palm Beach Lakes Bou levard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attomeys for Coleman (Parent) Holdings. Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Cole1m n (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice JfFili11g Pleading Under Seal 
Case N ). : 2003 CA 005045 AI 

Joseph Immo, Jr., Esquire 
Carlton Fields, et al. 
222 La: �eview A venue 
Suitel.:100 
West P ilm Beach, FL 33401 

Thoma.; D. Yannucci, P.C. 
Thoma. : A. Clare 
Brett Iv cGurk 
Kirkla1�d and Ellis 
655 15th Street, N.W., Suite 1200 
Washirgton, DC. 20005 

Jerold�;. Solovy, Esq. 
Jenner� Block, LLC 
One IB 'v1 Plaza 
Suite 4·WO 
Chicag,,, IL 60611 

COUNSEL LIST 

2 
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#23058J/smk 

COLEr1AN (PARENT) HOLDINGS INC., 

Plaintiffs, 
vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

_______________ / 
MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACA NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

Ill 007 /026 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO . CA 03-5165 A.I 

NOTICE OF FILING PLEADING UNDER SEAL 

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., hereby gives Notice of the filing of 

Colenu 11 (Parent) Holdings Inc. 's Reply in Support off ts Motion for a Rule to Show Cause, filed 

under Seal on this date. 

l HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

..., 1'/J­
Fax anc. Federal Express to all counsel on the attached list n this "1-� -- day of l.4"1(1.t,. 
2004. L 

e cy Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Bm;Jevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Coleman (Parent) Holdings, Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case J\o.: 2003 CA 005045 AI 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated will 

take the videotaped deposition of Joseph Page, pursuant to Florida Rules of Civil Procedure 

1.280 and 1.310. The oral examination will take place beginning on April 27, 2004, at � I :oop.W'. 

and continue from day to day until completed at the offices of Orbach, Huff & Suarez, 1901 

Avenue of the Stars, Suite 575 Los Angeles, CA 90067. The deposition will be taken before a 

person authorized to administer oaths and recorded by stenographic and videographic means. 

The video operator will be Esquire Deposition Services of 6222 Wilshire Blvd Los Angeles, 

California 90048. The witness is instructed to bring all books, papers, and other things in his or 
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her possession or under its control relevant to this lawsuit (and not previously produced in 

discovery) to the examination. 

Dated: April 23, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 

Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �c=_..=._c...=__--4rA.��-=---� 
Joseph Iann Jr. 
Florida Bar No. 655351 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 23rd 

day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 
Senior Funding 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: .(561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

B� & � 
J�o, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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, ,  

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA-03-5165 AI 

Plaintiff ( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s). 

ORDER ON DEFENDANT. MORGAN STANLEY & CO. INC.'S MOTION FOR 

PROTECTIVE ORDER REGARDING THE USE OF CONFIDENTIAL 

PERSONNEL EVALUATIONS 

THIS CAUSE came b.efore the Court on April 22, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order Regarding the Use of Confidential 

Personnel Evaluations, with all counsel present. ·Based on the proceedings before the Court, 

it is 

ORDERED AND ADJUDGED that the motion is granted, in part, and denied, in 

part. Plaintiff shall not present the confidential personnel evaluations to a deponent unless 

the deponent first testifies that he or she has previously been made privy to the confidential 

personnel evaluation and its underlying data, unless the deponent was the author, nor shall 
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counsel, in the form of a question, imply information comes from the raw data of an 

employee's confidential personnel evaluation. 

DONE AND ORDERED in West Palm Beach, alm each County, Florida this bl� 

day of April, 2004. 

copies furnished: 

ELIZABETH T. MAASS 

Circuit Court Judge 

JOSEPH IANNO, JR., ESQ., 222 Lakeview Avenue, Suite 1400, West Palm Beach, FL 33401 
THOMAS D. YANNUCCI, ESQ., 655 15th Street, NW, Suite 1200, Washington DC 20005 
JOHN SCAROLA, ESQ., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL 33409 
JEROLD S. SOLOVY, ESQ., One IBM Plaza, Suite 4400, Chicago, IL 60611 

16div-005083



04/ 2 3 / 2 0 04 16 : 0 1 FAX 

TO: 

FAX t JUMBER: 

TELE >HONE NUMBER: 

FROTv: 

FAX� TUMBER: 

DATE: 

NUMirnR OF PAGES: 
(incluc ing cover sheet) 

( 

,. 
�--·� .. , �;�/;·:;;· .. 

FACSIIVIILE COVER SHEET 

Thomas Yannucci 
Kirkland and Ellis 

(202) 879-5200 

(202) 879-5000 

JACK SCAROLA, ESQUIRE 

(561) 684-5816 

April 23, 2004 

67 

REMl .RKS: Coleman (Parent) Holdings v. Morgan Stan! ;::y -
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Attached please find the Supplemental Appendix to Coleman 
(Parent) Holdings Inc. 's Reply in Support oflts Motion for a Rule 
to Show Cause 

_X __ Hard Copy to Follow No Hard Copy to Follow 

!Tue info mation contained in this facsimile message is attorney privileged and confidential information intended only J for the tL .e of the individual or entity named above. If the reader of this message is not the intended recipient. you are 
hereby n .Jtified that any dissemination, distribution or copy of this communication is strictly prohibited and will be 
consider. ·d as a tortious interference in our confidential business relationships. If you have received this 
commun cation in error, please immediately notify us by telephone and return the original message to us at the above I , address' ia the U.S. Postal Service. Thank you. 

RE: 029986-230580 
Searcy Denney Scarola Barnhaii & Shipley, P.A. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY. 
FLORIDA 

COJ EMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

\'S. 

IV10 �GAN STANLEY & CO., INC., 
Defendant(s ). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5155 AI 
i'vfOl�GAN STANLEY SENIOR FUNDING. INC .. 

Plaintiffrs), 

\'S. 

MAC 'ANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

SUPPLEMENTAL APPENDIX TO COLEMAN (PARENT) HOLDINGS INC'S 
REPLY IN SUPPORT OF ITS MOTION FOR A RULE TO SHO\V CAUSE 

.Jerol j S. Solovy 
Rom Jd L. J\1armer 
.leffr,:v T. Shaw 
JENUER & BLOCK LLP 
One BM Plaza 

Chic:tgo. IL 60611 
(312: 222-9350 

Jack Scarola 

SEARCY. DENNEY. SCAROLA, 
BARNHART & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
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(561) 686-6300 

Attorneys for Appellee Coleman (Parent) Holdings Inc. 
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counsel for the Defendant 
BY: THOMAS A. CLARE, ESQUIRE 

KEVIN DRISCOLL, ESQUIRE 

KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L. L. C. 
Sumner square 
1615 M Street, N.W., suite 400 
Washington, D.C. 20036 
co-counsel for the Defendant 
BY: MARK C. HANSEN, ESQUIRE 

REBECCA A. BEYNON, ESQUIRE 

BE IT REMEMBERED that the foregoing 
prc.ceedi ngs were had before the HONORABLE ELIZABETH 
MAI .ss, in the Pa 1 m Beach county court house, west Palm 
Beich, Florida, on March 19, 2 004, starting at 
3 :�7 p. m., with appearances as hereinabove noted, 
to wit: 

THE COURT: Good afternoon. Have a seat. 
This is Coleman and Morgan Stanley. It's a case 
management conference and hearing on outstanding 
motions. 

I was given a proposed agreed order 
concerning the pretrial schedule. Is that agreed 
to by everybody? 

MR. IANNO: Yes, Your Honor. 
THE COURT: Any objection to my simply 

signing it then? 
MR. SCAROLA: I don't believe so, Your Honor. 
THE COURT: Anybody have --
MR. SCAROLA: I do have --
THE COURT: -- envelops? Thank you. 
MR. SCAROLA: I have envelops, extra copies. 
THE COURT: Great. 
MR. SCAROLA: And to start off on the right 

foot, this is another agreed order on one of the 

matters that was pending before Your Honor. 
THE COURT: okay. Where do we want to go 

next? 
MR. IANNO: Judge, Joe Ianno here on behalf 

of Morgan Stanley. we have a number of motions. 
THE COURT: I hope not too many, because I 

haven't looked at a number, but go ahead. 
MR. IANNO: well, I think the easiest way to 

do this now, as far as I'm concerned, and I don't 
know Mr. scarola's position on this, but we have 
some outstanding pro hac motions that the 
plaintiffs object to. 

THE COURT: Right. 
MR. IANNO: I thought those would be 

relatively quick, we could get those out of the 
way. we have some discovery issues that need to 
be addressed so we can get to the merits of this 
case, and then we have another motion that was 
filed by the plaintiffs that we sent our 
opposition on yesterday that was filed by the 
plaintiffs last Friday. 

THE COURT: That's the motion for order to 
show cause? 

MR. IANNO: That's correct. 

141 0 05/069  
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MR. SCAROLA: That's correct. 

THE COURT: I would agree that's probably the 
most time-intensive of the ones we have today. 
Do we want to do the other ones first and then 
come back to that? 

MR. SCAROLA: Your Honor, the only objectio� 
that I have to the order suggested by Mr. Ianno is 
that we believe there is a relationship between 
the motions for admission pro hac vice and the 
issues that are raised in the contempt petition. 
It may be easier for Your Honor to defer that. 

THE COURT: So you would prefer to have those 
heard together? 

MR. SCAROLA: Yes. 
THE COURT: Any objection to that, to doing 

the discovery issue first? 
MR. !ANNO: No, Your Honor. 
THE COURT: okay. which one do we want to do 

first on the discovery issues then? 
MR. SCAROLA: I would suggest, Your Honor, 

that we address the issue with regard to e-mails. 
THE COURT: That's fine. 
MR. SCAROLA: Let me just summarize for the 

court briefly what I believe the points of 
contention are and how we suggest that those 
points of contention be resolved. 

THE COURT: And so I'm clear, which specific 
motion or motions are we now arguing? 

MR. SCAROLA: To refer to them by correct 
title, it is Coleman (Parent) Holdings' motion to 
permit Kroll access to files. 

THE COURT: I have something called Coleman 
(Parent) Holdings' motion for permission to have 
third party retrieve --

MR. SCAROLA: Yes, that's the one. 
THE COURT: That's the one? okay. 
MR. SCAROLA: Thank you, yes. In my index 

it's referred to differently. I apologize for 
that. 

THE COURT: That's fine. 
MR. SCAROLA: And then Morgan Stanley's 

motion to compel electronic documents in 
electronic form. 

MR. CLARE: I'm not sure that these two 
issues necessarily are joined together. That's 
the way that --

THE COURT: okay. what's the nam� of your 
motion? 

MR. CLARE: our motion is Morgan Stanley's 
motion to compel production of electronic 
documents pursuant to the parties' agreement. 

THE COURT: I know I've seen that one. 
I don't have it in front of me, so let me find it 
again. 

MR. IANNO: Your Honor, according to the 
cross reference I have, it's tab Roman numeral VI 
I think 3 in your notebook that we provided to the 
court. 

THE COURT: I have more than one notebook. 
MR. IANNO: The one that was provided on 

141 0 06/069  
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Fri day , whi ch I t h i nk i s  l abel ed j u s t  -­

MR . SCAROLA: DO you have t h i s one 
Ci ndi ca ti ng) ? 

THE COURT: I do . 
MR . SCAROLA : okay . If I have that one, what 

we are l ooki ng at i s  tab 
THE COURT : wel l , t h e  one I have that l ooks 

l i ke t hat i s  you r appendi x to the moti on fo r orde r 
to show caus e . 

MR . SCAROLA : Then you don ' t  have thi s one . 
THE COURT : Then I don ' t  have that one . 
MR . SCAROLA: N O. 
THE COURT : But I know I ' ve seen t h e  mot i on 

you ' re tal ki n g  about . 
MR. !ANNO : I f  I may, You r  Hono r . 
TH E COURT : Sure . 

MR . !ANNO : It's goi ng to be i n  the other 
notebook that we provi ded; the fi rst one, co r rect . 
And accordi ng to t hat, i t's - -

THE COURT: I don ' t  have Roman n ume ral s .  
MR . CLARE : Maybe i t's ju s t  tab 3 .  
MR . SCAROLA : I can p rovi de the cou rt wi th 

ext ra copi es ri ght h e re , You r  Honor. 
Th i s  i s  t h e  mot i on for p e rmi s sion 

( i ndi cati ng) . Thi s i s  a bl ank o rd e r  wi t h  regard 
to t h at mot i on t h at I mi ght as wel l g i ve you at 
the s ame t i me (i ndi cati ng) . 

TH E COURT : Okay . Thi s one I have , so l et 
me - - Hol d on . Yes , t h i s one I have , so l et me 
give i t  bac k .  

MR . SCAROLA : okay . Thi s  i s  the moti on to 
compel p roducti on pu rs uant to wri tten ag reemen t; 
thi s i s  the res ponse to that mot i on; and t h i s i s  
the bl ank o rd e r  wi t h  regard to that moti on 
Ci n di ca ti ng) . 

THE COURT: Al l ri ght. I ' l l  l eave bl a n k  
o rders up h e re . 

G reat . Thank you . 
MR . SCAROLA : You ' re wel come . 
THE COURT: And as I understand i t, we fi rst 

want to argue -- If you don ' t  mi nd, what I ' d  l i ke 

to do fi rst i s  t h e  moti on to compel pursuant to 
the parti es' wri tten ag reement . 

MR. SCAROLA: That ' s  fi ne; a l t hough, we ' l l  be 
res pondi ng real l y  i n  a manner that wi l l  cove r  both 
i ss ues, but --

THE COURT : That ' s  fi n e . 
And I g u e s s  t h e  real questi on I had when I 

had that l et t e r, I ' l l  be hone st wi t h  you , I di dn ' t  
read i t  as an ag reement. I mean, I di dn't read i t  
as an agreement t hat el ect roni c documents wou l d be 
p rodu ced i n  e l ectroni c form . I j ust read i t  as 
sort of a statement that we expect in thi s 
l i ti ga�i on some wi l l . 

MR . CLARE : That some wi l l . 
THE COURT: Yeah . 
MR . CLAR E : The context of t h e  di s cu s s i o n  and 

the way that that l et t e r  ag reement came about was 
l ast s umme r ,  Mo rgan Stan l ey made i ts i niti al 
p roduc t i on of document s. In t h at ini ti al  
product i on of document s , t h e re were a numb e r  of 
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non-e-mai l el ect ron i c documents, things l i ke word 
p roces sin� fil es and s preadsheets and Power Point 
presentati ons that had been p rinted out and 
p rodu ced to Col eman (Parent) . 

THE COURT : okay . 

MR. CLARE: And that generated a discovery 
di spute , a seri es of c o r respondence where Col eman 
(Parent) i ns i s ted that we go back and p roduce 
el ect ronic ve r sions of the same documents t hat we 
had p roduced , to whi ch we sai d t hat ' s  fi ne, but 
l et u s  gene rate a p rotocol for el ect ronic 
documents in t h i s case . It was part of a b roade r 
ag reement des i gned to mi ni mi ze costs and share the 
cos t s. That was the genesis of this ag reement . 

And pursuant to that a� reement ,  Mo rgan 
Stanl ey has, for the past s1x mont h s , each ti me i t  
has p rovided a document p rodu cti on , p rovi ded h a rd 
copy document s  and el ect roni c documents that 
exi sted i n  el ect ronic fo rm . 

And so we were di smayed to l earn earl i er thi s 
yea r, a month o r  so ago, that there were 
el ect ronic documents that had been p roduced to u s  
i n  h a r d  copy fo rm that had not been p roduced to u s  
el ect roni cal l y . 

So i t  i s  not onl y  the parties ' wri tten 
agreement t h at we a re movi n� pu rsuant , but it has 
been the cou rse of deal ing i n  dis covery i n  t h i s 
case that el ectron i c documents wil l be p roduced i n  
addi t i on to hard copy form . 

TH E COURT: okay . Let ' s  assume that my 

i nterp retati on of the Rul es of Judi cial 
Admi nist rati on , i f  there ' s  a sti pul ati on between 
coun sel about the p rocedu res to be used i n  a case , 
if i t's not made i n  open court , i t  has to be i n  
wri ti ng and signed by the party to be charged . so 
let's a s s ume I wou l d  not adopt an argument that 
course of dea l in9 wou l d  establ i sh somethi ng that 
the Rul es of civi l Proced u re don't. what ' s  the 
res ponse though to the a rgument that thi s l etter 
was a wri tten sti pul ati on? 

MR . SCAROLA: That You r  Hono r's init i al 
i mp res s i on i s  absol utel y accu rate . 

Let me state fo r the record fi rst, Jack 
S c a ro l a on behal f  of Col eman (Parent) Hol di ng . 
Wi t h  me is Mr . Sol ovy, Mr . Ma rmer and M r .  shaw . 
I wi l l  be at l east ini t i al l y  speaki ng on behal f  of 
Col eman (Pa rent) . 

You r Honor r t h i n k  is absol utel y c o r rect that 
the l etter does not constitute a written agreement 
to p roduce documents i n  both wri tten fo rm and 
el ectron i c fo rm . we p roduced t hese documents in 
wri tten fo rm , and as we have desc ri bed in ou r 
res ponse to the cou rt , the task of attempti ng to 
l ocate the el ect ronic forms of these documents fo r 
pu rposes of al l owi ng the defense to sea rch fo r the 

metadata t h at may be incl uded i n  those el ect ronic 
documents, because of t he manner in wh i ch the 
el ect roni c documents a re sto red, i s  
ext rao rdi nari l y  bu rdensome. we don ' t  have a way 
by whi ch to eas i l y  l ocate t hem u n l ess there is a 
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s pe c i fi cal l y  i denti fi abl e n umbe r o r  a v e ry u n i que 
t e rm i ncl uded wi thi n the document . our abi l i ty to 
s e a r ch the el ect roni c data i s  l i mi ted and wou l d 
requi re u s  to pe rfo rm a v e ry bu rdensome task. 

THE COURT: Let me stop you . And you-al l a re 
goi n g  to h e l p me , but I don't want to confu se two 
legal i s sues . The fi rst l e�al i s s u e  I ' m  l ooki n� 
at i s, was there a sti pul ation between the part i es 
on thi s p oi nt .  So maybe the second l egal i s sue 
we ' re l ooki ng at i s ,  i s  there a request from 
defendants outstandi n g  t hat absent even thi s 
ag reement woul d have compel l ed thi s producti on . 

MR. SCAROLA: I t h i n k  the answer to that i s  
no. 

THE COURT: And I thi n k  what you ' re a rguing 
i s  the s e cond . 

MR . SCAROLA : I t h i n k  the answer to t h at i s  
no , You r  Hono r .  The defendants are t ravel i ng on 
Ll11:: Lu11Lt:!r1L iu11 Lllc1.l Lttt:!r·e I::. c1.n c1.yreemenl: l:hal: 
requi res u s  to p roduce the e l e c t ron i c documents i n  

the absence of a speci fi c request fo r the 
p rod u ct i on of the documents i n  e l ect roni c fo rm. 

THE COURT : so then am I c o r rect whet h e r  o r  
not i t  was bu rden some to compl y wi th i t  i s  s i mp l y 
not an i s s u e  fo r me? 

MR. SCAROLA : I am mi xi ng the two a rguments .  
THE COURT : I don ' t  know i f  you are. I j u st 

want to mak e  s u re - -
MR . SCAROLA : I am . 
THE COURT : - - that I understand what you r  

content i on i s .  
MR. SCAROLA : r acknowl edge that I am . 
The i ss u e  befo re the Cou rt , the n a r row i ss u e  

befo re the cou rt i s  whet h e r  the l etter t h a t  You r  
Hono r has seen consti t utes a n  agreement to p roduce 
documents in both wri tten and el e ct ronic fo rm. 
You r  Hono r's read that document. we bel i eve you 
a re c o r rect i n  i nterp reting i t  as you have . The re 
i s  si mpl y no such ag reement. And i f  that's the 
i s s u e  that we ' re l ooki ng at, the n a rrow i s sue 
we ' re l ooki ng at, that ' s  my enti re a rgument wi th 
rega rd to that i s sue . 

THE COURT : okay. what' s the response? 
MR . CLARE : well , i f  thi s we re s i mp l y a 

l etter that was exchanged i n  the cou rse of a 

di s covery di s pute, I mi ght agree wi th Mr. Scaro l a, 
but thi s was a document that was d rafted by 
Col eman (Pa rent) ' s  l awye rs on thei r l ette rhead and 
t h e n  counte r - s i gned by my fi rm aft e r  exten s i ve 
negot i ati ons ove r the te rms . Th e si gnat u re that 
appear s  on the s econd page, Ms . zhonette B rown, i s  
an associ ate at ou r fi rm who ente red i nto t h i s 
ag reement on behal f of Mo rgan Stanl ey aft e r  thi s 
p rot racted di s pute about how thi s was goi n g  to be 
don e . And the whol e pu rpose of thi s was to avoi d 
the doubl e standard that i s  now bei ng hoi sted u pon 
us of demandi ng documents that had already been 
p rodu ced i n  hard copy fo rm i n  el ect roni c form . 

So we b e l i eve we had done what was neces sary 
to accept the representati on of ou r oppos i ng 
coun s e l  i n  a count e r - s i gned l egal document 
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wh i ch -- or counter-si gned l etter, excus e  me , that 
woul d  memori al i ze how the parties would proceed i n  
discovery �oi n� forward . It al so covers thi ngs 
l i ke the di vi sion of costs for di scovery , and i t  
was of s u ffi ci ent i mportance i n  moment that the 
two fi rms counter-si gned the document . 

so i n  addi t i on to the a�reement, i f  I've not 
persuaded Your Honor that this should be e l evated 
to s omet h i ng beyond a mere di scovery l etter, 

shoul dn ' t  the s ame s tandard app l y  i n  terms of what 
requests were made of Morgan S tanl ey to produce 
these same documents? It was no l ess burdensome 
for u s  to compl y wi th the l etter we received from 
Jenne r & Bl ock i n  September that sai d not good 
enough , produce these i n  el ectroni c form . 

The concept of metadata which Mr . Scarol a 
referred to i s  one whi ch h i s cl i ent has taken ful l 
advantage of wi th rega rd to ou r producti on .  At 
the d e pos i t i ons of s everal wi tnesses i n  thi s case , 
they have confronted t h e  wi tne s s  wi th documents, 
exh i bi ts, t h at h ave the metadata, and from that , 
they ' ve been abl e to a s k  questi ons about who was 
the author, how much t i me was spent on vari ous 
tasks, and al l we ' re aski ng for i s  the benefi t of 
the bargain that we thought we had i n  the 
counter-si gned document , and moreover , on top of 
that , thi s i s  the benefi t of the bargai n that we 
gave them by subsequent l y  produci ng el ectroni c  
documents in e l ectroni c  form . 

MR . SCAROLA : I - -
THE COURT : I t h i nk -­
MR . SCAROLA : I ' m  sorry . 
TH E COURT : It's h i s mot i on ;  he goes fi rst 

and l as t . 

MR . SCAROLA: sure. 
THE COURT: Fi rst of al l ,  I thi nk th e l atter 

argument i s  real l y  what I sai d I s i mp l y can ' t  
accept, whi ch i s  absent a wri tten agreement that 
compli es wi th the rul e of judi ci al admini strat i on ,  
I don ' t  do t h e  i nqui ry on whether there was s ome 
ag reement between the attorneys or not, I thi nk 
preci sel y for t h i s reason , that the court 
s houl dn ' t  be put i n  a pos i t i on of taki ng oral 
t esti mony from attorneys and d eci di ng what it was 
they a�reed to . 

With that sai d ,  I ' l l  be honest wi th you, even 
i n  context, I don't read the August 19, 2 003 
l etter as e stabl i s hi ng t h i s - - as a sti pul ati on 
between attorneys , at l east not as defendant i s  
now readi ng i t .  

MR . CLARE : Woul d Your Honor be amenab l e to a 
mot i on not to be fi l ed today , but to a s ubsequent 
moti on i f  we were to be able to poi nt to an 
outs tandi ng request where the request itsel f 
propounded u pon the p l ai ntiff --

TH E COURT : I don't rul e i n  a vacuum, and I 
certa i nl y don't entertai n oral mot i ons for 
reheari ng, so you'd have to fi l e  whatever you 
think i s  appropri ate. 

MR . CLARE : Okay . we wi l l  do that . 
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THE COURT : I can t e l l you that I rarel y get 

mad at what atto rneys fi l e .  I may di smi s s  i t, but 
I don't get mad. 

one thi n g , and I apol ogize -- actual l y ,  two 
things wou l d be very h elpful to me on these case 
management confe rences and a re real l y  stupi d; one 
i s  i f  you - al l coul d get togeth e r  and p u t  togethe r  
fo r m e  a not ebook of al l the pl eadings .  The fil e s  
are vol uminous . W e  don't have peop l e who p u t  nice 
l itt l e tabs on t hing s  l ike you guys have , and if I 
need to go t h rough and see exactl y  what l egal 
issues a re framed, i t ' s  v e ry di ffi cu l t .  If I had 
simpl y a p l eading notebook, i t  wou l d  be very , ve ry 
hel pful to me . 

Th e other t hing that woul d  be hel pful , i f  you 
al l coul d b r i n g  l it t l e name ca rds and put them up 
by each of you , that way , aft e r  we ' ve done this a 
coupl e times , I'l l know each of you . 

MR . SCAROLA: Sca rol a .  
THE COURT : And even the name of you r  cl ient 

woul d be real l y  nice . Okay? And then I ' l l  know 
and I ' m  not goin9 to be under a mi sapprehen sion of 
who each of you is or wh9 you r cl i ent is . 

MR . SCAROLA : certainly, You r  Honor. 

TH E COURT : I appreciate that . Tha n k  you 
very much. 

MR . S CAROLA : The next i s  Col eman (Pa rent) 
Hol di n g s ' motion fo r pe rmission to have third 
party ret rieve Morgan Stanl ey e - mail --

TH E COURT : Yes. 
MR . SCAROLA : - - and othe r  respon s i ve 

documents , whi ch I had s pi l l ed ove r  to begin 
dis c u s sing with You r  Hono r . 

THE COURT: Okay . Go ahead. 
MR. SCAROLA: And l et me t e l l You r  Honor what 

the c u r re n t  proposal is that is on the tabl e wi t h  
regard to t h e s e  issues , because obvious l y, t h e re 
a re going to be requests fo r el e c t roni c p roduction 
and the re are going to be a rgument s  about the 
extent to whi c h i t  is bu rdensome and how ca refu l l y  
pa rtie s did o r  did not review t h e  e l ectroni c data 
avail abl e to them i n  o rde r to make the p roducti on 
requested. 

what we h ave p roposed i s  t hat a third pa rty , 
and we have identi fi ed one that we are fami l ia r  
wi t h  a n d  i n  whom we have confidence , al though we 
a re not wed to that part i c u l a r  third - party 
fo rensic firm, computer foren s i c firm, we ' re open 
to s uggestion s  if there ' s  somebody el s e ,  and 

there ' s  been some s uggesti on and'di scuss i on today 
t h at t h e re may be somebody el se in whom t h e  
defendants have 9 reater confidence o r  who h a s  
greate r  fami l ia r i ty with the defendant's comput e r  
s ystems , and as l ong as we ' re sati sfied that 
they' re an i ndependent t h i rd party , we real l y  
don't care who it is. 

ou r suggesti on i s  t h i s .  We both wan t  and 
need e l ect roni c discove ry . We thin k t hat a t hird 
pa rty ought to be d e s i gnated to conduct the review 
of t h e  ele ctron i c  reco rds of both fi rms . 

one of the issues of contention was who i s  
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going to bear t:he expense of having that t:hird 
party come in to conduct the review, and to the 
extent that there is a disparity between the costs 
involved in conducting the electronic review of 
plaintiffs as compared to conduct:ing the 
electronic review of defendants, the issue was 
will we bear our own burden initially or will we 
bear the burden of opposing parties initially. 

what we suggest to the court to resolve those 
concerns is that the third party perform the tasks 
for both parties, both plaintiff and defendants, a 
total bill will be presented for all of the work 
performed, the bill gets divided in the middle, 

the cost of electronic discovery is divided 
without regard to how much was spent reviewing our 
records and how much was spent reviewing their 
records, and quite frankly, we have every reason 
to believe it's going to be far less costly to 
examine ours than to examine theirs. 

THE COURT: Okay. Let me stop you, because I 
want to again make sure I underst:and where we are 
procedurally. 

what you're t:alking about is sort of a global 
suggestion to deal with retrieval of electronic 
documents in this case. 

MR. SCAROLA: That's correct. 
THE COURT: okay. 
MR. SCAROLA: And there are outstanding 

requests. 
That was what I was going to back 

into. 
THE COURT: 

MR. SCAROLA: Yes. 
THE COURT: Because to generate 
MR. SCAROLA: To place this in procedural 

context - -
THE COURT: I'm not aware of a procedure that 

would allow me to force you guys into some sort of 
an accommodation like this, so really, I have two 

questions, I guess one for each of you, and don't 
answer them quite yet. 

First is, are defendants even amenable t:o 
something like this or not? I mean, are you 
amena9le to a proposal and we're �imply fighting 
over its terms, or are you guys simply not 
amenable to a proposal? 

And then, Mr. Scarola, what I need to know 
from you is sort of have I iumped -- am I really 
looking at some sort of motion to compel them to 
respond to a production request for e-mails 
generated prior to 1997, or is there some specific 
discovery request I'm now looking at they have 
objected to, and you're saying, look, Judge, this 
information is available, and we're willing to 
bear the cost or at least a portion of it to 
retrieve it? 

MR. SCAROLA: I think the latter is correct, 
Your Honor. 

THE COURT: okay. 
MR. SCAROLA: There have been requests for 

the production of e-mails, and we'll focus 
specifically on them, because that's the primary 
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con c e r n . 

THE COURT : okay. 

MR . SCAROLA: Ele ct ron i c  reco rds of e-mai l s  
that have been exchanged . 

THE COURT: Do we ag ree that there has been 
s uch a requ est outstan d i ng? 

MR . CLARE: The re has been a request 
outstand i n g . 

THE COURT : 
MR . C LARE: 

And h av e  you-a l l objected? 
F rom t h e  ve ry begi n n i n g .  
And what ' s  the bas i s  of the THE COURT : 

object i on ?  
MR . CLARE: We obj ected to the b r eadth of the 

request that they're maki ng. And to answe r You r  
Hono r's questi on d i rect l y  - - and the burden that 
is as soci ated wi th i t  - - that �i ve n  the p a rt i cu l a r  
e-mai l back- u p  tapes that are 1 n  exi stence fi ve , 
s i x  years aft e r  the fact of these t ransact i ons , 
that the s cope of the e-mai l  request that they a r e  
seeki n g  i s  i mp rope r l y and undu l y  bu rdensome �i ve n  
t h e  e n o rmou s  costs that wou l d be requi red , given 
the fact that the ti me p e r i od fo r whi ch we have 
back- u p  tapes postdates the events by several 
yea rs . 

And so what You r  Hono r wil l rememb e r  -­
To put the e -mail di spute i n  b road e r  p rocedu ral 
context, we ' ve been a rgu i n g  about thi s since 

Octobe r .  M r . Scarol a fi l ed a moti o n  to compel the 
p roduct i on of e-mai l s, al l of the e-mai l backups , 
and we came i n  wi th an oppos i t i on that gave 
substanti al  fi g u res about the cost and the bu rden 
to do this . The re was an amended moti on that was 
fi l ed where Col eman requested di s covery on the 
bu rden and the cost , and we had a round of 
deposi ti o n s  on t h i s poi nt . so now thi s is the 
third moti o n , and what I bel ieve --

MR. SCAROLA : I don ' t  mean to i nt e r ru pt, but 
I do mean to i nt e r ru pt . 

THE COURT : I was going to say , I thi nk you 
do , Mr. S ca ro l a. 

MR . SCAROLA: I do mean to i nte r r u pt, and the 
reason I mean to i nt e r ru pt i s  because thi s i s  my 
motion , and I don ' t  mind , obvi o us l y, M r .  Cl are 
respon d i ng to the court1s questi on , but h e ' s  �one 
con s i de rabl y beyond that and i s  now argu i n g  h i s 
posi ti on - -

MR. CLARE : We l l ,  I ' m  --
MR. SCAROLA : - - and I'd l i ke the cou rt to 

unde rs tand what ours is befo re we get the othe r 
si de ' s a rgument . 

TH E COURT: Let me a s k  you t hi s .  Has there 
ever been a d i s posi tion of a mot i on to compel 

where we have made a dete rminati on whether e i ther 
the s cope of the request i s  ove rb road o r  
comp l i ance i s  u ndul y bu rdensome? 

MR . C LAR E : No, You r  Honor. 
THE COURT: Th en I �uess my questi on to you, 

Mr . Scarol a, i s ,  a re we Jump i n g  ahead; do we fi r s t  
n eed t o  d i s pos e o f  that moti on absent some s o rt of 
ag reement to them that , yeah , they're amenabl e to 
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this type of procedure? 

MR. SCAROLA: I don't believe so, Your Honor, 
for this reason. The procedural context is, we 
filed the motion, they filed their objection, we 
have made a proposal to meet that objection, and 
what we're --

THE COURT: I don't think I can make a -­
I mean, essentially what you're trying to do is 
force them to mediate the is sues raised by the 
motion, and I don't --

MR. SCAROLA: No. No. We've attempted -­
We've attempted to resolve those issues between 
ourselves. we've been unsuccessful in doing that, 
and this is by way of a motion to compel 
compliance and a sugges tion as to how compliance 
ought to be compelled. 

THE COURT: okay. 

MR. SCAROLA: That's really where we are. 
THE COURT: I can tell you, I can't do it in 

this context. I think what -- I'm not aware of 
any procedure that would allow me to short-circuit 
ruling on defendant's objections and require the 
parties to engage in this sort of shared 
enterprise. 

I mean, at a bare m1n1mum, this would have to 
be pig�ybacked onto any hearing calling up the 
objections , s o  this would be --

Oh, you gave me an order. 
MR. SCAROLA: Yes, Your Honor, I did. 
And I would --
THE COURT: Let me finish writing, and then 

we'll talk. 
MR. SCAROLA: Yes, surely. 
THE COURT: okay. All this says is it's 

denied without prejudice for plaintiff's right to 
argue the propriety of the proposal in s upport of 
its motion to compel. 

MR. SCAROLA: And the only thing I wanted to 
point out to Your Honor is that regardless of how 
this motion may be styled, it is clear from the 
motion itself that what we are addressing is the 
burdensome objection. 

THE COURT: I understand that, but again, I'm 
not prepared for that today. 

MR. SCAROLA: That's fine. 
THE COURT: It's not like I've taken out your 

discovery request, I looked at their objections, 
I've reviewed the depositions you guys took on 
this point, and we can now argue it intelligently. 

MR. SCAROLA: we'll present it to Your Honor 
in 

THE COURT: And please understand when I say 
without prejudice to their right to argue the 
propriety of the proposal, I'm not say1n� I think 
the proposal is proper; I'm just saying it's 
something I would really have to go back and think 
about, and I can't even put it into context until 
we do the other motion. 

MR. CLARE: I understand your order to be 
saying that is step two of what will be a two-step 
proces s. 
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TH E COURT : Right . 
MR . SCAROLA : Al though, I woul d hope that we 

s chedu l e  both at th e same ti me; that is -­
TH E COURT : we can try i f  my l i ttl e brain 
thi nk that fast, Mr. Scarol a .  
MR. SCAROLA: Okay. Thank you . 

THE COURT : what el s e  do we have bes i des the 
motion for order to s how cause? 

MR . SCAROLA : Th e onl y  other moti on , You r 
Honor, I bel i eve, is the mot i on for admi s s i on 
pro hac vice. 

MR . CLARE: That ' s  actual l y  not correct . 
MR. SCAROLA: Oh , okay. 
THE COURT: what el se do we have? 
MR . CLARE: Now i t ' s  my turn to interrupt 

Mr. Scarol a ,  and I do apol o9i ze , but --
MR. SCAROLA: You're ri ght. I'm sorry , I've 

forgotten, th ere i s  another di s covery moti on. 
MR . C LARE : There i s  the Morgan Stan l ey ' s 

moti on to compel responses to the fourth set of 
interrogatori es. 

THE COURT: Now, r know I ' ve s een that , too . 
MR . IANNO : That was the one that was 

actual l y  behind tab 3 ,  Your Honor . 
THE COURT: Ri ght. I was goi ng to say , I 

know I've see n  i t .  
MR. SCAROLA : Do you have that , or does the 

Court n eed it? 
THE COURT : I do have i t. 
MR. SCAROLA: okay . 
THE COURT : Yes , I di d read i t ,  okay . 

what d i d you want to say i n  support of i t? 
MR. CLARE: To h;:irk 11p Tor a momQnt and give 

th e court the procedural context of our moti on , 
this is a moti on to compel respon ses to our fourth 
set of interrogatori es, but i n  the summer and fall 
of last year, we propounded our fi rst set of 
interrogatori es wh ere we asked the defendant to 
identify al l of the mi srepresentations that they 
intend to rel y  on at tri al , and they compl i ed and 
i denti fi ed, by our count, 3 5-some 
misrepresen tation s. 

we then propounded our fourth s et of 
interrogatories where we asked them to tell us 
when for each of those mi srepresentati ons they 
al l ege or b e l i eve that Morgan Stan l ey knew the 
repre sentation was fal se or misl eadi ng. And they 
did gi ve us a l on g  an swer , a s i x - page answer , but 
there's no substan ce to i t  i n  terms of answering 
the s peci fi c questi ons that we asked . 

THE COURT: okay . 
MR . CLARE: what we have asked for is for 

them to tel l us for each of those 3 5  
repres entati on s b y  what date d o  they conten d  or do 
they bel i eve the evi dence supports Morgan Sta n l ey 
k n ew or shoul d have known the misrepres entati ons 

to be fal se . 
At a mi nimum , even i f  they are unabl e or 

unwi l l in g  to provi de us wi th dates , we are 
ent i tl ed to know for each of those 
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misrepresentations whether they contend we knew 
that to be false when made or after it was made we 
learned facts to suggest that we had a duty to go 
back and re-inform them or correct prior 
representations that we had made. And we believe 
that's significant $iven the business context and 
the merger and acquisition transactions that 
really form the basis of this agreement. 

And if you'll indulge me for 1ust a minute, 
I'll give you an example of what I m  talking 
about. 

THE COURT: Okay. 
MR. CLARE: The allegations in the complaint, 

in the fraud count, allege that Morgan Stanley 
made certain misrepresentations that induced 
Coleman (Parent) Holding to enter into this 
agreement. The merger and acquisition agreement 
was signed on February 27th, 1998, and there was a 
period of about one month between the merger 
agreement and the date of the close. 

THE COURT: Right. 

MR. CLARE: Many of the events that are in 
the interrogatory response that we received and 
that are cited in the Complaint take place in that 
intervening month, and so my question and the 
question that the interrogatory was designed to 
illicit an answer to was whether Morgan Stanley 
obtained the knowledge of the fraud, supposedly, 
before the time the misrepresentations were made 
that supposedly induced them or after, because if 
it's after the date of the definitive agreement, 
the merger and acquisition agreement, there's an 
entirely different legal construct that we need to 
know in order to defend against those claims. 

THE COURT: Let me ask you, and r don't know 
if you guys can agree on this, in the February '98 
contract, was there an out for either party prior 
to closing? 

MR. MARMER: Yes, Your Honor. Ron Marmer. 
There is. There's a material adverse change 
clause. 

THE COURT: Thank you. 
MR. CLARE: And in addition to the material 

adverse change clause, which they have invoked as 
part of the obligation that triggered some 
obligation on the part of Morgan Stanley to come 

forward with information they supposedly learned 
during this time period, but there is also a 
complex framework of representations between the 
parties, between sunbeam and Coleman (Parent), and 
disclosure obligations. The parties' relationship 
at that p,oint changes from -- and I say "the 
parties,' r mean sunbeam and Coleman's 
relationship becomes contractual in nature. 

sunbeam's lawyers at skadden, Arps in 
New York are administering this contract on behalf 
of their client, and the obli9ations that sunbeam 
and its advisors had versus, in that environment, 
the contractual environment, are different and may 
be different than they would be in the 
pre-contractual environment that t

_
h

_
ey're alleging. 
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so t h e  questi on h e re - - And I've read 

M r . scaro l a' s  res pons e , and I real l y  thi nk i t  
real l y  makes t h e  i s s u e  too comp l i cated . Al l we ' re 
t ryi ng to fi nd out i s, for each of these 
representat i ons, are they sayi ng we di d i t  wi th 
mal i ce i n  o u r  h earts b e cause we knew t h em to be 
fal s e , or a re they sayi ng we made them bel i evi ng 
them to be t ru e  and subsequently l ea rned 
i nfo rmati on t hat i mposed a duty on us to go back 
a nd i nfo rm them . 

As I read the comp l a i nt i n  thi s case and as 
I read the answe r s  to the i nt e r rogato ry , I bel ieve 
it i s  a mi x of bot h , and I ,  i n  order to defend 
agai nst i t , need to know whi ch --

THE COURT : so I unde rstand , i s  what you ' re 
real l y  - - I was l oo king at how the i nt e r rogato ry 
was framed , but i s  what you're l ooki ng for today 
an answe r to whet h e r  each of the representations 
was known to be t ru e  at t h e  ti me i t  was made o r  
subs equent l y  di s cove red t o  be t rue - - o r  unt rue? 
I ' m  s o r ry . 

MR . CLARE : co r rect . That i s  the i nformati on 
we a re seeki ng . 

THE COURT : okay . 
Now , M r. S ca ro l a ,  I know I ' ve read you r 

answer, and I've l ost i t .  oo you have anoth e r  
copy? 

MR . SCAROLA: I ' m s u re I do, You r  Hono r. If 
I may have j us t  a moment . 

MR . CLARE : I have i t .  
THE COURT : Thank you . 
okay . what di d you want to s ay? 
And fi r s t  of al l ,  you know, s o rt of l i mi ti ng 

or nar rowi ng the s cope of the moti on to just 
as ki ng fo r whet h e r  it's you r  cl i ent ' s  content i on 

that these we re known to be unt rue wh en made o r  
s u bsequently di s cove red t o  be unt rue , what's w rong 
wi th requ i ri n� you r cli ent to the extent i t  has 
that i nformation to dis cl ose i t? 

MR. SCAROLA : Th e re i s  noth i ng wrong with 
requi ri ng u s  to answe r that questi on had that been 
the questi on that was as ked , but that ' s  not the 
questi on that was as ked. 

THE COURT: wel l , they as k you to i denti fy 
wi t h  parti c u l a r i ty the date and ti me you contend 
Mo rgan Stanl ey knew the al l eged representati on to 
be fal se or mis l ead i ng. 

MR. SCAROLA: Yes , You r  Hono r , wh i ch i s ,  
respectfu l l y ,  a d i fferent question than whether 
they knew at the t i me the representati on was mad e . 
I b e l i eve that the answe r that has been g i ven is 
an answer that v e ry tho roughl y responds to the 
questi on that h a s  been asked and p rovi des al l of 
the i nformat i on that was avai l abl e to u s  as of the 
ti me of the fil i ng of t hat answe r. 

THE COURT: Let me - - I apol ogi ze fo r 
i nt e r r u pti ng . 

MR . SCAROLA: No , that ' s  al l ri ght. 
TH E COURT: what ' s  the response to t h e  s i mple 

contenti on t hat , yeah, the i nte r rogato ry asks when 
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di d you fi nd that to be false , but i t:  doesn ' t  a s k  
when d i d  you s a y  that the repres entati on made. 

MR . CLARE : B e cause we already know from the 
answe r to o u r  fi rst i nte r rogato ry wh en the answe r 
was made . we have no complai nt --

made? 
THE COURT: when the mi s rep resentati on was 

MR. CLARE :  co r re ct . 
TH E COURT : 

i nte r rogatory to 
MR . CLARE: 

Do you have that i n  an 
s how me? 
I ' m  s u re we do . 
Just show i t  to M r .  Sca rola THE COURT: 

fi rst . 
And d i d i t:  gi ve you dates when th e all eged 

mi s rep res entati ons we re made? 
MR . CLARE : Yes, You r  Hono r ,  for many of the 

mi s rep res entati ons. 
Fo r example , they descri be meeti ngs that 

o ccu r red on ce rtai n dates , negoti ati on meeti ngs 
t:h at we re provided and documents that were 
p rovided at negoti ati on sessi ons on parti cula r 
dates that they contend contai n 
mi s representati ons . 

THE COURT: okay . Let me j ust look at the -­
MR. CLARE: Any obj ecti on? 

MR . SCAROLA : oh , no , no . 
TH E COURT: Do you have both the q uesti on and 

th e answer? 
MR . CLARE: Yes , You r  Hono r .  
THE COURT : Let me j ust look at both of those 

b ri e fly . 
Thanks. 
MR . CLARE: Th i s i s  the i nterrogato ry 

questi on at the bottom of the page , and the answe r 
begi ns on the subsequent page. 

TH E COURT: oh , thank s . 
okay. Thanks. r get th e flavo� of i t ,  which 

i s  what I was looki ng for .  Thanks . 
okay. what ' s  the res ponse then? Let ' s  

a s s ume then that r th i nk thi s i nte r rogatory asks 
fo r the date when you found out i t  was false and 
they want to say is that di ffe rent than the date 
you al ready sai d i t  was made . 

MR . SCAROLA: I thi nk i t  does a s k  fo r the 
date when we found out that --

THE COURT : No, when they found out i t  was 
false . 

MR. SCAROLA : When they found out i t  was 
false. 

THE COURT: Ri ght . 

MR . SCAROLA : Whi ch , respectfully , i s  a 
d i ffe rent questi on than do you contend that when 
we made the representati on we knew it was false . 

THE COURT : s u re , but the i nformati on -- I 
ag ree i t ' s  a di fferent question , but 9i ven thei r 
i nter rogatory 1, what they ' re sayi ng 1s , compare 
the two answe rs and they get the answe r to that 
q uesti on . 

MR . SCAROLA : I reall y don't beli eve they d o , 
fo r this reason , You r  Honor . If you a s k  me what 
the date was when they found out X was false , my 
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response may very well be I don ' t  know when you 
foun d  out , .I don't know the date . If you ask me 
do you contend that at the ti me I made t h i s 
representation I knew i t  was false, I may very 
well be able to answer that even though I can ' t  
give them the date when they fou n d  out i t  was 
false . 

THE COURT : so let me ask you th i s. where i n  
the answer to thi s  i nterrogatory would I look to 
see when you allege they found these i tems to be 
false? 

MR . SCAROLA : I t hi nk that the context of the 
answer i tself clearly i nd i cates all of the 
i nformati on that we have about the communi cati ons 

that were made to them and when they were made 
t hat were contrary to the representations that 
were made to u s. It i s  t hrou�hout the text of 
th i s  detai led s i x - page narrative. 

THE COURT: Al l right . This i s  your filing 
u n der seal. Thi s  has your answer attached, 
correct? 

MR. SCAROLA: It does have the answer 
attached. It ' s  Exh i bi t  A, Your Honor. 

If I mi ght, I don't mean to i nterrupt you 
THE COURT : NO, go ahead . 
MR. SCAROLA : If you'll j ust look at page 3, 

this i s  one obvious place , page 3, fi rst full 
paragraph, s econd sentence , "Morgan Stanley's 
i nvesti gati on i n  the summer of 1997 reveal ed t h at 
Al Dunl ap's su pposed turn - around of sunbeam was 
s trikingl y s i mi lar to Du nlap ' s  res tructuri ng of 
Scott Paper i n  1995 whi ch Morgan Stanley knew was 
a vol ume-dri ven plan to prop up the compan y  for 
sale . "  

I f  you conti n ue readi ng on from there , we 
talk about all of the surroundi ng ci rcumstances 
that placed Morgan Stanley on noti ce that the 
i nformati on that i t  was prov i di ng was false 
informati on , a n d  we have reci ted t hose facts known 

to us, i n cludi ng the dates wit h  respect to those 
facts , that lead us to th e conclus i on that Morgan 
Stanley at the ti me i t  made these representat i on s , 
part i cular representati ons that are detai led , was 
aware of the fact that the representation s that 
t hey were maki ng were false. 

THE COURT : Do I have i nterrogatory number 3 
in t he answer? 

MR . CLAR E : I ' m  sorry? 
THE COURT: The i nterrogatory 3 ,  do I have 

t h at , the one that's referenced i n  i nterrogatory 
number 4? 

MR. D RISCOLL : It ' s  the thi rd i nterrogatory, 
the fi rst set, Your Honor . 

T�E COURT : I ' m  sorry? 
MR . DRISCOLL: It ' s  the thi rd interrogatory, 

fi rst set. 
MR . CLARE: It ' s  the one that I thi nk Your 

Honor was j us t  looki ng at that I just handed up. 
THE COURT: oh , I thought that was the first. 
MR . CLARE : It i s, but i t ' s  the thi rd 

i nterrogatory of the fi rst set . 
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THE COURT : okay . what ' s  the res ponse? 
MR . CLARE : The respons e  i s ,  I know what 

M r . scarol a ' s  content i ons a re about the a rg ument , 

and the reason why I styl ed my i nterro9ator i es i n  
exactl y thi s fash i on was to avoi d heari n g  h i s 
openi ng s tatement i n  thei r i nt e rrogatory response 
about the i nfe rences that can be d rawn from 
va ri ou s  h i sto r i cal fact s . 

My questi on i n  t he i nte r rogatori es were much 
simp l e r .  I as ked them in the manner I di d 
p reci sel y to avoi d havi ng to di scern , wh i ch I ' ve 
been u n ab l e  t o  do , for whi ch of the 
mi s representat i on s  do they c l ai m  we knew i n  
advan ce were fal se and whi ch ones do they c l ai m  we 
found out aft e r  we re fal se . I cannot devi ne that 
i nformat i on f rom these two i n terrogatori es . 

MR. SCAROLA : And we ' d  be happy to answe r 
that i nter rogatory , but i t ' s  not thi s 
i nte r rogatory . 

TH E COURT : Do you have a p roposed orde r on 
thi s one? 

MR. SCAROLA : I th i nk I do , You r  Hono r . I 
may have handed you a bl ank order on thi s one 
al ready , and i f  I d i dn ' t ,  I ' m s u re I have one . 

THE COURT : If you d i d ,  I l ost i t .  
MR . SCAROLA : Yes , I do have a b l an k  o rd e r , 

You r Hono r . 
You r Honor , t h e re i s  a second aspect to thi s 

moti on that has not been add ressed , and I don ' t  
know whether counsel ' s  abandoni n g  that aspect o r  
not , but we haven ' t  hea rd any a rgument about i t .  

THE COURT : Hol d on . 
okay . I ' m  goi ng to type thi s up . And I 

under stand we may - -
I s  t h e  oth e r  i s sue you wanted to tal k about a 

duty to update the an swer o r  somethi ng el se? 
MR . SCAROLA : Yes , You r  Honor , that ' s  the 

i s s u e . 
THE COURT ! I t h i n k  we wou l d  a g ree i t  wasn ' t  

argued , but I don ' t  know i f  there i s  a duty to 
u pdate i t  cu r rentl y ,  but what I am goi n g  to do i s  
do an order that goes t hrough t h e  p ri o r  answe r  of 
the i nter rogato ry and pul l s  out what I thi nk to be 
the answer that sort of add resses the questi on 
as ked , whi ch i s  what was fal s e  and mi s l ead i ng , and 
says as to th ese rep r e s entat i on s , tel l us when you 
beli eve - - when Morgan Stanl ey found these to be 
fal se . okay? 

MR . CLARE : I ' ve l ea rned at my very fi rst 
heari ng i n  f ront of You r Honor that after you set 
pen to paper, not to go beyond that . 

TH E COURT : YOU can a s k  h e r  to type that , 
becau s e  i t ' s  not going to make any sense u nt i l she 

types i t .  It takes up too much room . 
Al l I ' ve done i s  goi ng th rough the an swe r to 

the p r i o r  i nt e r rogatory and p u l l out what I t h i n k  
t o  be sort o f  the core representat i ons that they 
contend we re e r roneous, wh i ch i s  I guess the 
st rateg i c pl an ; I ' d have to l ook at what I w rote, 
al l the t h i ng s  goi ng t h rough the answe r that they 
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say contain incor rect info rmat i on ,  and say a s  to 
these thi ngs , tel l u s  when you bel i eve these items 
to be fal se . can you do that wi thin 30 days? 

MR . SCAROLA : Yes , You r Honor .  
THE COURT : Where do we go next? 
MR . SCAROLA : I t hink the --
TH E COURT : oh , and why don't you take -- Did 

r tea r up -- I might have tor n  up some of t he 
t hings you gave me. I apol ogize . Here it is 
back , t he parts I have l eft . There was a l i st of 
documents at the end with CP numbe rs and other 
n umbe r s  and i t  wou l d  have taken me too l ong to 
wri te i t  up by hand . 

MR . CLARE : okay . Ce rtai nl y .  
THE COURT : okay . 
MR . SCAROLA : You r Hono r , the next matter to 

be add ressed before the cou rt i s  Col eman (Pa rent )  
Hol d i ng Inco rporated ' s  moti on for a rul e t o  s how 

cause . 
THE COURT : okay . And we wanted to do that 

i n  con nection with the mot i on for p ro hac vice? 
MR. CLARE: I a s s ume so , You r  Honor .  
MR . SCAROLA : we wou l d  request that , yes . 
MR. CLARE : And i f  I cou l d j ust expl ai n why 

i t  wou l d be important - ­
THE COURT : su re .  
MR . CLARE : - - to add res s those two iss ues 

togethe r , wi thout p reempting M r .  scarol a ' s  
opportun i ty to a rgue. 

As we d i s c u s sed d u ring the l ast case 
management confe rence on Febr u a ry 20th , Ki rkl and 
and E l l is has a confl ict with Andersen , and we 
advi sed the cou r t  that we woul d be adding 
additional counsel as co- counsel i n  this case to 
rep resent Morgan Stanl ey with those aspects of the 
case going forwa rd . And wi th me i n  the cou rt room 
today is M r . Ma rk Hansen f rom the l aw fi rm of 
Kel l ogg , H u ber & Hansen. 

MR . HAN S EN : Good afternoon , You r Honor . 
THE COURT : Good afternoon . 
MR . CLARE : And in o rder to res pond to some 

of the al l egat i ons that have been made and some of 
the a rguments that have been made on t he Ande rsen 

s i de of the case , I have asked M r .  Hansen to joi n 
u s  today and wil l requ i re his as sis tance in 
respondi ng . 

TH E COURT : As an atto rney or j ust as - ­
MR . CLARE : A s  a n  attorney . 
THE COURT : -- o r  as a wi tnes s ?  
M R .  CLARE: He i s  co-cou nsel i n  this case . 
MR . IANNO : M r . Hansen , Ms . Beynon and 

M r . Webster a re making t heir appearances , You r 
Hono r , as coun sel - -

THE COURT : Who do you rep resent? 
MR . !ANNO: Morgan Stan l ey ,  the defendant in 

thi s case . 
TH E COURT : And why do we need him as opposed 

to the re being a witnes s , j us t  so I understand? 
MR . IANNO : wel l , they a re going to acti vel y 

parti ci pate in t h i s case , You r Honor , i n  the 
Morgan Stanl ey/Col eman case , but as I understand , 
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thei r rol e i s  goi ng to be l i mi ted to the Ar.th u r  
Andersen i s sues . 

As th e cou rt may be aware from readi n g  the 
pape rs , t h e r e  a re these two other l awsu i ts that 
have been fi l ed that i nvol ve Arthu r  Andersen -­

THE COURT : Do they rep resent 
MR . IANNO: Morgan Stanl ey i n  one of these 

oth e r  cas es . 
THE COURT : They do? 
MR. IANNO : Yes . 
MR . C LARE : Yes . 
MR . SCAROLA : I have a s e ri ous probl em with 

t h e i r p resence i n  the cou rtroom except to the 
extent that they may be cal l ed to test i fy as 
witne s s es u n l e s s  and u nti l such ti me as they a r e  
admi tted p ro hac - -

THE COURT : Let m e  stop you guys .· 
MR . SCAROLA: Yes. 
TH E COURT: We have 2 0  minutes l eft . Are we 

gai n� to have ti me? I don ' t  s ee that thi s  i s  a 
2 0-mi n ute i s s u e , to be honest wi th you . 

MR . SCAROLA : wel l , i f  I mi ght j u st des cri be 
the s cope of what i t  i s  we are requesti ng today , 
perhaps You r  Honor wi l l  have a d i ffe rent 
pe r specti ve o n  that , because I ag ree that these 
i s sues cannot be resol ved fi nal l y  today . 

What we are requesti ng i s  a recogni ti on that 
th e mat t e r s  rai sed in o u r  moti o n  p resent seri ous 
concerns about a vi ol ati on of a cou rt o r d e r  that 
need to be i nvesti gated , and the means by whi ch 
t h ey woul d be i nvesti gated woul d be the i s suance 
of a r u l e to show cause , the setti ng - -

TH E COURT : Let ' s  as s ume I ' m  not even s u r e  I 
can do that and al l ow them to adequatel y respond 
i n  20 mi nutes . 

MR . SCAROLA ! Then - -
THE COURT : I can tel l you ,  I take al l th ese 

thi n gs s e r i ousl y .  It ' s  apparent to me from both 
you r fi l i ngs that thi s is someth i ng you al l take 
se riou s l y ,  too , and I th i nk even i s sui ng a r u l e to 
s how cause i s  somethi ng I wou l d want ful l a rgument 
on . 

MR . SCAROLA: Then l et me n a r row i t  even 
fu rth e r  fo r th e cou rt . 

THE COURT : Okay . 
MR . SCAROLA : we are requesti ng an 

oppo rtuni ty to take di s covery wi th rega rd to the 
matte r that we h ave presented by way of o u r  
moti o n . ou r d i scovery request i s  a very l i mi ted 
request fo r di s cove ry . 

T H E  COURT : And your pos i ti on i s  i t ' s 
b road - -

MR . CLARE : It i s .  
THE COURT : - - and i nvad e s  atto rney/cl i ent 

p ri v i l ege? 
MR . CLARE : we l l , M r . Scaro l a i s  effecti vel y 

gi vi ng hi msel f the remedy he seeks i n  the mot i on 

to s how cau s e , becau se as You r  Honor wi l l  see , the 
di scove ry that he i s  requesti ng , whi ch was j us t  
handed to u s  moments befo re we wal ked i n  the 

141 022/069  

16div-005105



04/23/2004  1 6 : 21  FAX 

4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2 0  
2 1  
2 2  
2 3  
2 4  
2 5  
0047 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2 0  
21 
2 2  
2 3  
2 4  
2 5 
0048 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
1 2  
13  
14 

4h rg0319 . txt 
cou rt room , i s  an i nvas i on of Morgan Stanl ey ' s  
attorney/ c l i ent and work p rodu c t  p ri vi l eges and i s  
enti rely p redi cated on the fi ndi ng of a vi ol ati on . 

And I ag ree wi th You r Honor , thi s i s  a 
s e ri ous i ss u e , the al l egat i on s  are s e ri ou s , they 
a r e  al so fal s e , but Morgan Stan l ey needs an 
opportuni ty t o  respond . 

THE COURT : okay . 
MR . CLARE : And the d i s cove ry that 

M r .  Scarol a i s  seeki ng i s  exactl y  the rel i ef 
sough t i n  hi s moti on for a r u l e to show cause . 

so we wou l d obj ect to any d i scove ry unt i l 
You r  Honor has had an opportun i ty to hear from 
Morgan Stanl ey on ou r bel i ef that the mot i on 
shou l d be den i ed i n  i ts enti rety and that no 
di s cove ry i s  app rop ri ate . 

MR . SCAROLA : May I be heard wi th rega rd to 
thi s reques t , You r Honor? 

THE COURT : sure . 
MR . SCAROLA : Thank you v e ry much . 
THE COURT : wel l , request fo r what ; for the 

l i mi ted di s cove ry? 

MR. SCAROLA : Yes . 
TH E COURT : I can tel l you, M r . Scarol a ,  

that ' s  not somet h i ng I ' m  p repared to take a rgument 
on i n  what i s  now 15 mi nutes ; I ' m  j ust not . 

MR. SCAROLA : okay . 
THE COURT : It ' s  somethi ng I take s e ri ou s l y .  

Even i n  15 mi n utes , I coul dn ' t  al l ow you to ful l y  
p resent you r  a r�uments for me to make an 
i ntel l i gent d eci s i on on what , i f  anyt h i ng, s hou l d  
be don e .  

Wi th t hat sai d, i n  al l honesty , I thi nk two 
thi ngs ; I wou l d agree the mot i on for admi s s i on 
p ro hac vi ce I don ' t  want to hear today ei ther, 
because i t  s t r i kes me that they are i nte rtwi ned 
with the i s s ues rai sed by the mot i on for orde r to 
show cau s e . And as I unde rs tand sort of 
pl ainti ff ' s con cern i s  that de fendant may be 
t rying to sort of boot strap or el i mi nate a l egal 
i s sue by maki ng them cou nsel of record i n  thi s 
case. 

MR. SOLOVY : Exactl y .  
THE COURT : And I unde rstand that ' s  the 

con c e rn , and q u i te honestl y ,  that ' s  somethi ng that 
I wou ld have to t h i nk a whol e l ot more about and 
understand t h e  context before I we re to pe rmi t i t .  

MR. SCAROLA : May I j u st - - I know that You r 
Honor has i nd i cated that you don ' t  - -

THE COURT : whe re's pen and paper? I've �ot 
to s t a rt wri t i ng ,  M r . Scarol a ,  so you ' l l  be qui et . 

MR . CLARE: Thi s i s  the Tom Cl are rul e. 
MR . SCAROLA : You r Honor has i ndi cated that 

you ' re not i n cl i ned to � rant us t h i s di s cove ry , 
but I don ' t  know i f  you ve had a chance to take a 
l ook at what we a re requesti ng h e re . What i t  
amounts to i s  not h i ng more than what we woul d be 
entitl ed to u n d e r  the t e rms of a p ri vi l ege l og .  
This i s  n o  i nvasi on of the attorney/cl i ent 
p rivi l ege i n  any respect or the work p roduct 
p r i vi l ege , becaus e  i t  s i mpl y seeks to fi nd out 
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whet h e r  confi dent i al i nfo rmati on has been 
commu n i cat ed . 

THE COURT : wel l , l et me a s k  you thi s .  
Are you happy wi th - - And I ' m  t ryi ng to th i n k 

whe re I coul d q u i ckl y put my hands on a copy of 
the confi denti al i ty o rde r .  

MR . SCAROLA: Ri ght here , You r Hono r . 
THE COURT : r assume there was an attachment 

to i t  of somethi ng that had to be s i g n ed before 
i ts contents - -

MR . C LARE : And that i s  part and parcel of 

o u r  a rgumant: , Yo u r  1-lono r .  Th c !: c  ilt:t: o r n c y !:  !: i  gn cd 
i t  - -

THE COURT : Wel l , I understand that argument . 
I don ' t  t h i n k  t h at answe rs the questi on . 

MR . IANNO : N o , t h e re - -
TH E COURT : That ' s  s ort of sayi n9 you cou l d 

90 h i re an atto rney to col l ect a c r ed i t ca rd debt 
i n  Mi n nesota and gi ve t hem thi s and i t  woul d b e  
okay , a n d  that ' s, you know , obvi ous l y  n o t  the 
cas e . so I don ' t  t h i n k  that answe r s  the questi on . 

MR . IANNO : The di rect answe r i s  decl a rati on 
A ,  You r  Hono r , t h at requ i res any persons to be 
bound by the confi denti al i ty orde r . 

THE COURT : so i s  al l you ' re aski ng fo r i s  
al l of the Exhi bi t A ' s  that we re si gned by peopl e 
who recei ved a copy of the s ettl ement agreement? 

MR . SCAROLA : wel l , ce rtai nl y that woul d be a 
h e l pful s t a rti n g  poi nt , but that i s  not the end of 
the i nqui ry . 

TH E COURT : I agree i t ' s  not , but j ust 
understand i n !;I  my rel u ctan ce t o  d o  anyth i ng today, 
i s  that s u ffi ci ent to get us started? 

MR . SCAROLA : we woul d l i ke whateve r You r  
Honor i s  wi l l i ng to gi v e  u s  today - -

THE COURT : IS the re anythi ng mo.re I 

MR . SCAROLA : because I wi l l  have achi eved 
at l east a li ttl e bi t mo re . 

TH E COURT : At a mini mum , I wou l d  be 
requi ri ng you to p roduce the Exhi bit A ' s  that have 
been s i g n ed fo r peopl e who have recei ved the 
settl ement ag r eement . 

MR . CLARE : we have al ready s uppl i ed to cou rt 
and to coun s e l  many of them , and so we have no 
objecti on t o  p roduci ng al l of them . 

TH E COURT : okay . 
MR . CLARE : But we di sag ree wi th the fu rthe r 

asse rti on by M r . Scarol a that anythi ng ' beyond 
that , anythi n g  i n  the i nt e r rogato ri es that h e ' s  
handed You r  Hono r , are appropri ate . we obj ect - -

TH E COURT : These are o r i gi nal s you gave me , 
co r rect? 

MR . SCAROLA : Thos e  are o ri g i nal s ,  yes , You r  
Hono r .  

TH E COURT : so I need to put them i n  the 
cou rt fi 1 e? 

MR . SCAROLA : Yes . 
THE COURT : Okay . 
MR . SCAROLA : I have ext ra copi es i f  You r  

Honor wou l d  l i ke extra copi es . 
MR . IANNO : Are those i nte r rogato ri es? 
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MR. SCAROLA : Those a re t he same 
i nter rogator i es that I - -

MR . IANNO : Inter rogatori es typi cal l y  don ' t  
get fi l ed .  

MR . SCAROLA : That ' s  ri ght , they typ i cal l y  
don ' t .  Thank you . 

THE COURT : oh , s o  you wan t  them back? 
wel l , i f  you h ave the noti ce - -
MR . SCAROLA : I ' ve hand-del i vered them , You r  

Honor. That ' s  a l l ri 9ht . 
TH E COURT : So I 1 1  gi ve them back then. 
MR . !ANNO : You r Honor, I don ' t  know . Thi s 

i s  the Fl ori da l awyer here tal ki n g , because I ' m  
ful l y  awa re of TIG , a case I don ' t  agree wi th , but 
j ust l ooki n g  at M r . scarol a ' s i nte r rogatory very 
qui ckl y ,  n umbe r 4 ,  deta i l the purported factual 
bas i s for Morgan Stanl ey ' s  i nc l u s i on as a 
pl ai nti ff. I mean , obvi ous l y ,  that ' s  goi ng to 
i nvade the attorney/cl i ent pri vi l ege . .  

TH E COURT : I'm not l ooki ng at those. 
MR . !ANNO : Okay . 
THE COURT : Let ' s  assume al l I ' m  doi n g  today 

i s  acknowl edgi n g  we need a hea ri n g  on the mot i on 
that p robabl y needs to be speci al l y  set s o  we ' re 
not l ooki n g  at other stuff whi l e  we do i t ,  and 

that i n  the meanti me, defendant wi l l  p roduce al l 
of t he - -

MR. SCAROLA : Exhi bi t A ' s .  
MR . CLARE : Exh i bi t A ' s. 
THE COURT : - - Exh i bi t A ' s  to the sti pul ated 

confi denti al i ty order executed when a copy of the 
sett l ement ag reemen t  was di s semi n ated . 

MR . IANNO : And real l y ,  my conce rn was , i f  I 
don ' t  respond to thi s because the moti on does n ' t  
get heard for 30 days , under TIG, I don ' t want 
there to be the wai ver. That ' s  my concern. 

TH E COURT : I see. 
MR. !ANNO : If we ' re fi ghti n g  about thi s and 

we fi ght about i t  for 4 5  days --
MR. SCAROLA : J ust fi l e  your moti on for 

p rotect i ve o rde r. 
TH E COURT : Yeah , I thi nk that ' s  a l l you need 

to do. 
MR . IANNO : okay. That's my concern . Are 

these now cons i de red fi l ed and they requi re a 
respon se , or a re we goi ng to deci de whether o r  not 
M r . Sca rol a i s  even al l owed to serve these? 
That's wh at I can ' t  - -

THE COURT : I t h i nk i n  al l honesty , he can 
serve anyth i n g  he wan t s  i n  the ambi t of t h i s 

l i t i gat i on , and you need to fi l e  a mot i on . 
MR. SCAROLA : we do con s i der those to have 

been served as of today. 
MR . IANNO : okay. That ' s  what I need to 

know . 
MR . CLARE : 
THE COURT : 

confe rence, and 
MR . !ANNO : 
THE COURT : 

We ' l l  fi l e  our moti on. 
when i s  our next case management 

when do we go to two hou r s ?  
It ' s  a one-hou r ,  Your Hono r. 
It ' s  sti l l  one hou r? 
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MR . CLAR E : It ' s  one hou r , and I bel i eve i t ' s  

Apri l 16th , but I wi l l  confi rm that . 
MR . SOLOVY : It i s  Apri l 16th , 4 : 00 ,  You r  

Honor . 
You r  Hon o r , M r .  sol ovy . r agree wi th you r 

statemen t , we don ' t  want to get t h i s mi xed up wi th 
that . 

TH E COURT : N o , r agree . I ' m  j ust l ooki ng at 
i f  t h e re ' s  any oth e r  t i me that day . 

MR . SOLOVY : wel l , we vi ew thi s as more 
pressi ng ,  You r Hono r ,  i f  you have t i me . 

TH E COURT : I do , too . I n  a l l honesty , to 
the extent I t h i n k  I wou l d p refe r mo re ti me , I 
don ' t  know that we do . 

MR . SOLOVY : You r  Hono r , I h ave to tel l you , 

i t ' s  very col d i n  Chi cago , so the qui cker you get 
u s  down , the happi e r  r am . 

THE COURT : I unde rstand . I al so have oth er 
cases . 

MR . SOLOVY : I a l so have a wi fe i n  Napl es , 
you see , so thi s wo rks very wel l fo r me , You r  
Hono r ,  i t  keeps a h appy marri age goi ng . 

And , You r  Hon o r , you know , we vi ew thi s very 
s e ri ousl y ,  so , you know . . .  

THE COURT : I ' m not s uggesti n g  I don ' t ,  too , 
but I ' m al so s uggesti n g  that t h e re I don ' t  t h i n k  
i s  goi ng to b e  a n y  damage that can ' t  b e  remedi ed 
i f  we wai t  a l i tt l e  t i me t o  h ea r  i t .  so l et me 
l ook at what we got . 

I j us t  want to get the c l e rk ' s  docket sheet . 
Th e best I can do when I know I can do i t  i s  

Apri l 3 0t h , and I can tel l you what t i me I have 
that day . Agai n i t ' s  a F ri day , and I have from 
n i n e  to 1 0 : 3 0 free , and I al so have from th ree to 
fi ve . 

MR . SOLOVY : Let me a s k  you thi s ,  You r  Hono r .  
we d o  have the 4 : 00 o n  the 16th . 

THE COURT : We do . 
MR . SOLOVY : so I ' d  rath e r  u s e  that t i me for 

thi s moti on than - -

THE COURT : My concern i s  whet h e r  an hou r i s  
goi ng to be s u ffi ci�nt . I ' l l  be honest wi th 
you --

MR . SOLOVY : I agree . 
THE COURT : You guys a r e  versed i n  the 

i s sues , I ' m  not , and , you know , i t ' s  j ust goi n g  t o  
take you l onger to expl ai n i t  to me , that ' s a l l .  

MR . CLARE : I s h a re that concern , and I al so 
am concerned that we keep those p revi ous l y  
schedul ed case management conferences - -

THE COURT : No , I ag ree . 
MR . C LARE : - - to keep t h i s case on t ra c k . 
THE COURT : I unde rstand that thi s i s  a n  

i mportant i s s u e  t o  both s i des . 
MR . SOLOVY : At what t i me , You r  Honor? 
MR . SCAROLA : It ' s  ei t h e r  a n  hou r i n  the 

morn i n g  o r  two hours i n  the afternoon? 
THE COURT : I can gi ve you both , I don ' t  

care . I mea n , I ' ve got n i ne to 10 : 30 i n  the 
mo rni n g , and I al so have th ree to fi ve i n  t h e  
afte rnoon . I ' m  happy to gi ve y o u  both ; i f  you 
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fi n i sh earl y ,  g reat ; i f  you don ' t , then we have 
the ext ra ti me to come back . 

MR . SOLOVY : I ag ree . That ' s  fi ne , You r  
Hono r .  

TH E COURT : okay . I have read t h e  stuff 
you ' ve gi ven me on t h i s ,  and i t  i s  somet h i ng I 
wou l d  have to t h i n k  about . Somet h i ng t hat wou l d  
b e  hel pfu l  t o  me I thi n k  i s  i f  you don ' t  each take 
ext reme pos i t i on s  i n  a rgui ng i t .  I mean , I 
u nde rs tand that you got to zeal ous l y advocate on 
behal f of you r c l i ent , but when we get i nto the 
i s s ues , i t  wou l d  be hel pful to me i f  you don ' t  
each a rgue onl y the ext remes , but a l so a rgue the 
mi ddl e g round , becaus e  that ' s  goi ng to p resent 
s o rt of the panopl y of thi ngs to me that I 
p robabl y need to con s i de r .  

MR . SCAROLA : That tends t o  be the rul e by 
whi ch we l i ve on t h i s s i d e  of the cou rt room , but 
we ' l l  make an ext ra e ffo rt to t ry to appl y i t  i n  
th i s  ci rcumstance di l i gentl y .  

THE COURT : I ' m not s ugge sti ng , pl ease 
unde rstan d , t o  ei t h e r  si de that I know what I 
wou l d do ; I s i mp l y don ' t ,  but I ' m j ust sayi ng , to 
me , i t ' s  not an i s sue that I ' ve been confronted 
wi th befo re and r sort of need to thi nk th rough 
the va ri ous - -

MR . SCAROLA : May I make thi s request , You r 
Honor? 

In l i ght of the fact that we have s e rved the 

i nt e r rogato ri es today and we have a hea ri ng 
s chedu l ed fo r Ap ri l 16 , i f  i n  fact t h e re are goi ng 
to be obj e ct i ons rathe r  than answe r s , as i t  
appears apparent there wi l l  be , may we request 
that the ti me be sho rtened i n  wh i ch to fi l e  those 
obj ecti ons so that the meri ts of those obj ecti ons 
can be add ressed on the 16th and we mi ght pe rhaps 
have answe rs i n  ti me fo r the heari ng on the 3 0th? 

THE COURT : Qui te honestl y ,  what I woul d  
su spect i s  unti l we ' ve done somethi ng on the 3 0th , 
none of thi s i s  goi ng to be rel evant . 

MR . IANNO : wel l , that was my conce rn . 
MR . SCAROLA : wel l , i t ' s  di ffi cul t fo r me to 

comp rehend h ow we ' re �oi ng to take th ree hou rs 
then i f  al l we a r e  goi n g  t o  do --

THE COURT : we p robabl y won ' t ,  in al l 
honesty , we p robabl y won ' t ,  but I thi n k  - - And I 
understand you r cl i en t ' s  posi ti on , but you ' re 
accel e rati n g  t h i s at a speed I ' m  not comfo rtab l e  
wi th . 

MR . SCAROLA : Wel l , today i s  the 19t h . Today 
i s  the 19th . Al l we ' re aski ng fo r i s  a bri ef 
accel erat i on on the fi l i ng of obj ecti ons to 
i nt e r rogator i es i n  t h i s cas e .  

TH E COURT :  su re , but r can tel l you what the 

obj ect i on s  are goi ng to be . I mean , I can gues s , 
i s  that t h i s i s n ' t  rel evant to the i s s ues framed 
by the p l eadi ngs , and you ' re not goi ng to be abl e 
to respond to that unti l you know i f  I ' m goi ng to 
i s s u e  the o rde r to s h ow cause . 

MR . !ANNO : whi ch i s  why I b ro�ght u p  the 

141 027 /069  

16div-005110



04/23/2004  1 6 : 24 FAX 

7 
8 
9 

10 
1 1  
1 2  
13 
14 
1 5  
16 
17 
18 
19 
2 0  
2 1  
2 2  
2 3  
24 
2 5  
0 0 5 9  

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
1 5  
16 
17 
18 
19 
2 0  
2 1  
2 2  
2 3  
2 4  
2 5  
0060 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
1 3  
14 
1 5  
16 
17 

4h rg0319 . txt 
wai ver i s sue wi th TIG - -

THE COURT : No , I unde rstand that . 
MR . !ANNO : - - because what you ' re goi ng to 

see i s  the moti on for p rotecti ve o rder to stay 
thi s unti l that ' s  deci ded . 

THE COURT : Ri ght . And that ' s  sort of wh en 
I tal k about bei n g  p repa red to argue the mi ddl e 
g round , that ' s  the ki n d  o f  t h i n g  I ' m  tal ki n g  
about ; i t ' s  j ust l i ke i f  you ' d  g i ve some thought 
to , okay -- because i t  cou l d  be - - wel l , I don ' t  
even want to s pe cu l at e , because I don ' t  know what 
I ' m  goi ng to do on the 3 0th . Al l I know i s ,  ri ght 
n ow ,  I wou l d  not accel e rate the t i me to fi l e  
obj ect i on s to the i nt e r rogatori es , because I don ' t  
th i n k i t  woul d  get us anywhere . okay? 

MR . SCAROLA : I do unde rstand that . 
THE COURT : I unde rstand you don ' t  ag ree , 

Mr . Scarol a .  
MR . SCAROLA : NO , I don ' t  di sag ree . I don ' t  

di sag ree at al l .  I j ust want to be s u re that I 
h ave a n  accu rate unde rstandi n g  of what i t  i s  the 
cou rt wants to do . And as I percei ve i t ,  there 
real l y  i s  a t h ree- step p rocess i nvol ved here . The 
fi rst step i s  a const ructi on of the cou rt ' s  order 
and confi d e nt i al i ty ag reement - -

THE COURT : su re . 
MR . S CAROLA : - - to make a determi nat i on as 

to what i s  al l owed and what i s  p rohi bi ted . 
TH E COURT : Becaus e  as I read what you guys 

wrote , you acknowl edge you gave the settl ement 
ag reement to counsel  i n  a s ubsequent l i ti gati on . 

MR . CLARE : AS we we re permi tted to d o .  
THE COURT : wel l , yeah , I don ' t  thi n k  that 

the re ' s  an a rgument about that . 
MR . CLARE : And a l so ,  the qual i fi cat i on of i t  

bei ng s ubsequent l i ti gati o n . It i s  thi s 
l i ti gati on , i t  i s  fi l ed i n  thi s cou rthouse , and a 
moti o n  to t ransfer that case to You r  Hono r  i s  
pendi ng . 

MR . IANNO : They ' re a l l facts that wi l l  be 
expl ai n ed to t h e  cou rt . 

THE COURT : And I read that i n  you r  res ponse , 
and I unde rstand that . Agai n ,  that ' s  the ki n d  of 
th i ng I got to thi n k  about a bi t mo r e .  

MR . SCAROLA : A n d  my poi nt i s ,  i f  step one i s  
s i mpl y a con s t ru cti on of the contract , step two 
woul d then be di s covery to determi n e  whethe r  and 
to what extent the cont ract was vi ol ated , i f  i t  i s  
con st rued i n  such a way that what i s  acknowl edged 
to have occu r red i s  i n  fact i n  vi ol ati on of the 
cont ract . If what You r Honor s ays i s  I ' l l  a s s ume 
that what the pl ai n t i ff i s  contendi ng happened - -

THE COURT : s u re . 
MR . SCAROLA : - - but i t  does n ' t  vi ol ate the 

o rd e r  --
THE COURT : But a s s umi ng what you ' re sayi n� 

i s  c o r re ct , agai n ,  we can ' t  �et to step two , whi ch 
i s  what ' s  the d i s covery , unti l we ' ve fi rst done 
step one 

MR . SCAROLA : Yes , Your Hono r . 
THE COURT : - - wh i ch makes the 
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i nte r rogato ri es - -
MR . SCAROLA : But the onl y p$i nt I ' m  maki n g  

t h e re i s  that s tep one s houl d not i take us a very 
l ong t i me . If al l we ' re doi n � i s lconst rui n g  the 
cont ract , we ' ve got the cou rt s o fde r and the 
confi dent i al i ty agreement , and al l we ' re goi ng to 
do i s  add res s what does thi s mean 1 - -

TH E COURT : Su re . l 
I 

MR . SCAROLA : - - that ' s  somethi ng that we 
ought to be abl e to handl e - - I 

TH E COURT : I wou l d agree we \ shoul d be abl e 
to handl e that . l on the other hand , I unde rstand you ' re sayi ng 
that -- ! 

MR . CLARE :  The i s sues need 1o be add ress ed 
togethe r . ! 

THE COURT : wel l , o r  that - - ! You know , i t ' s  
l i ke a whol e argument t h i s l i t i gaii on -- s omehow 
thi s s ubsequentl y-fi l ed l i ti gat1 ori agai n s t  Arthur 
Ande rsen i s  the same l i ti gat i on aS thi s .  

MR . SOLOVY : wel l , i f  we ' re qoi ng to get i nto 
t hi s ,  You r  Hono r ,  we d rafted t h i s � p rotecti ve order 
wi th l anguage s ayi ng that you cou � d  u s e  t h i s i n  
subsequent l i ti gati on . M r . cl are J on behal f of 
Morgan Stan l ey ,  sai d ,  oh , no , no , ! no ,  took that 
out and speci fi cal l y  l i mi ted i t .  I 

THE COURT : Then what you ' re !tel l i ng me i s  
you ' re goi n g  to want evi dence at the h ea r i ng . 

MR . IANNO : And that ' s  goi ng Ito take at l east 
an hou r ,  i f  not mo re . I 

THE COURT : I f  i t ' s  a sti p u l 4ted o rde r ,  i t ' s  
al so a cont ract between �he parti � s . 

MR . SCAROLA : Yes . 1 ndeed . ! 
I 

MR . CLARE : And not to del ve !i nto the meri ts , 
wh i ch I thought we were not goi ng 1to do , but 
M r . Hansen i s  cou nsel i n  thi s cas� . he i s  
co-counsel i n  thi s case . I 

MR . SOLOVY : He ' s  not cou nsel! yet , You r  
Hono r , because you haven ' t  l et h i �  i n .  

THE COURT : AS I sai d -- ! 
MR . CLAR E : But that goes to !the con s t r u cti on 

i s s u e . i 
THE COURT : AS I sai d ,  I ' m nqt comfortabl e 

doi n g  the mot i ons fo r admi s s i on p �o hac vi ce 
di vo rced from the mot i on fo r the drde r to s h ow 
cau s e . okay? I 

MR . SCAROLA : Al l ri ght . Th�nk you . I thi n k  
we understand what t h e  s cope of t�e i n i ti al 
heari ng wi l l  be , You r  Hono r . I THE COURT : I ' ve got to noti oe those mot i ons 
fo r heari n� wi th the moti on fo r o �der to s how 
cause . I t  s t h e  3 ,  co r rect? 1 

MR . IANNO : Co r rect , You r  Ho�o r .  
THE COURT : okay . so I can �oti ce those 

togeth e r  wi th the o rd e r  to show c�use , togethe r 
wi th the o r d e r  ac knowl edgi n g  defe�dant ' s  
sti p u l ati on to p roduce Exhi bi t A ' Si , ri ght? 

MR . CLARE : we have made thal ac knowl edgment . 

THE COURT : And whe n  are thos1
1e goi n g  to be 

p roduced by? 

I 
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MR . SCAROLA : Ten days ? I 
MR . CLARE : Ten days . l 
THE COURT : Ten days . okay . I I wi l l  do that 

o r d e r  and get you copi es . : 
MR . SCAROLA : Thank you very ! much , You r  

Hono r .  I 
THE COURT : Tha n k  you very m1tJch . 
MR . SOLOVY : Thank you fo r y$u r ti me , You r  

Hono r .  i 
MR . IANNO : Than k you . ! 
THE COURT : Hey l et me a s k  y�u ,  I apol ogi ze , 

I s t i l l  have defendant ' s  moti on t� compel 
producti on of documents . rs that ! sti l l  pendi ng? 

MR . CLARE : I bel i eve that ' s ! t he agreed - upon 
o rde r . I 

MR . SCAROLA : That ' s  the ag r�ed one . 
THE COURT : I s  that the one i have the ag reed 

o rd e r  on? ! 
MR . SCAROLA : Yes , You r  Ho no rr . 
MR . IANNO : You r  Hono r ,  hous �keepi ng matte r .  

Thi s doesn ' t  real l y  have to be on i the record . 
Most of the ti me I know the cou r t ! does n ' t  a s k  fo r 
p roposed o rde rs ; I noti c ed today )tau asked fo r 

II on e .  . 
TH E COURT : someti mes I do . ! 
MR . !ANNO : I j ust want to k r\ow wheth e r  
THE COURT : My genera l  p ract i c e  i s  to do my 

own , u n l ess they ' re goi ng to be real l y  sho rt and 
I can fi l l  i n  t h e  bl ank . I 

MR . IANNO : Ri ght , whi ch i s  1hy I di dn ' t  
b ri ng any today . 1 

TH E COURT : I know . i 
( P roceedi n g s  concl uded at 4 : j 3 p . m . )  

C E R T I F I C A T E ! 

THE STATE OF FLORIDA )s ill COU �TY OF PALM B EACH 

I ,  Li s a  D .  Danfo rth , Regi ste red Prbfessi onal 
Rep Jrte r ,  ce rti fi ed Real -Ti me Repo rte r , !,do he reby 
c e r :i fy that I was authori zed to and dio repo rt t h e  
fo r �goi ng p roceedi ngs at the t i me a n d  pft ace he rei n 
sta :ed , and that the forego i ng i s  a t rue and correct 
t ra 1s c r i pt i on of my stenotype notes tak�n duri ng sai d 
p r o :eedi n g s . l 

I 
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i 
IN WITNESS . WHEREOF , I have he reun�o s et my hand 

th i s  2 6t h  day of Ma rch , 2 004 . 

I 
LISA D .  DAN FORTH , RPR , FRR I 

I 
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J E N N  E R O. B L O C K 

Jenner II: Block. u.c Chicago 
Dall:u One 111i� Plaza 

Chicagu. IL 6o611·76os 
Tel 312 2n·g.1150 

W:uhington, DC 

June 1 7, 2003 

VIA FACSIMILE 

rhomas A. Clare, Esq. 
(JRKLAND & ELLIS 

, )55 Fifteenth Street, N.W . 
. ;uite I 200 
· Nashington, D.C. 20005-5793 

I >ear Tom: l 

wwwJenner.com 

DEIRDRlt E. CONH�U.. 
nL 3 I 2 g;;i3-200 I 
rA:lr. 3 1  2 8410-700 I 
DCCNM.!:L.l...@.JEHNCA.COM 

l Jerry and I left a voicemail message for you earlier today as we would like to hear 

f ·om you on the discovery issues we raised last Wednesday; namely Morgan Stanley's response 
t' 1 our document request (due on 6/26) and our n�tice of deposition, which notices the 
d �positions of three Morgan Stanley personnel bf ginning on July 1 0. 

l 
With respect to our document req*est, we want to discuss a timetable for the 

p ·oduction of documents. As for the deposition �otice, you indicated last Wednesday that Mr. 
R itts is no longer employed by Morgan Stanley, Mr. Tyree is a current emp loyee, and you are • ! 
u 1dertakmg to confirm the status of Mr. Fuchs ' ep-ip loyrnent. Please confinn Mr. Tyree' s  
a· 'ailability and please infonn us promptly whethfr Mr. Fuchs i s  currently e:nployed by Morgan 
S anley. lfMr. Fuchs is a current Morgan Stanley employee, please confirm his availability for 
tt e dates noticed for his deposition. If the deposition dates for current Morgan Stanley 
e1 nployees are not convenient, we are willing to �ake accommodations, but we want Morgan 
S· anley promptly to propose new dates that will a�Jow us to take the depositions within a 
re asonabJy short period of time. I I 

In addition to those issues, we wo4Id like to address the issue of a protective 
or der. We assume that Morgan Stanley will want �ne, and we propose that the parties use the 
sa me protective order that was used in the And�n case and In re Sunbeam (the Sunbeam 
sh areholder case). We believe that doing so will *1ake the use of materials from those cases less 

cc mplicated. To move things along, we will send rou our proposal shortly. 

EXHIBIT 

? 
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l homas A. Clare, Esq. 
J me 1 7, 2003 
P age 2 

'-' E IN N E R & El L 0 C K 

I 
. Beginning tomorrow morning, I vim be out of the office on vacation . In my 

a: >sence, please contact my partner, Michael Broqy (mbrody@jenner.com and 3 1 2-923-27 1 1 ). 
i 

As you know from your prior con+ersations with Jerry and me, we are eager to 
rr ave this litigation forward. I 

D :!C/sae 

Do :umcnt Number: 942350 

·---- · ·  . - · -··- .. . . .  

! 
Bes� regards, 

I 1 ·  
I 

Deirdre E. Connell 

I 

16div-005116
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JN THE CIRCUIT COURT OF THj ·FIFTEENTH JUDICI AL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA I 
CC LEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 
v .  

AF THUR ANDERSEN LLP and 
PH (LLIP E. HARLOW, 

Def end ants. 

I 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. :  CA 0 1 -06062AN 

Judge Stephen A. Rapp 

JURY TRIAL DEMANDED 

STIPULATED CONFIPENTIALITY ORDER, 

! 

141 034/069  

The parties hereto hereby stipu�ate and agree to the following Confidential ity 

On er: 

1 .  

I I -
Scope of Order. This or4er shall apply to all non· public and Confidential 

! 
(as hereinafter defined) materials produced in! this litigation and all testimony given in any 

I 
de� osition by any party to the litigation or by 4nY person or entity that is not a party hereto (a 

l 
"nc n-party"), to all non-public and Confidential !information disclosed by any party hereto during 

I 
the course of the captioned litigation and to alr non-public information disclosed to any party 

her !to by any non-party in response to the seztice of a subpoena or notice of deposition on a 
I 

nor -party in connection with the captioned litig�tion ("Litigation tv1aterials") . 

I 
2 .  This Order shall not ippl)'. to any documer.t, testimony or other 

infc •rmation that (a) is already in a receiving pF 's  possession at the time it is produced, (b) 

bee Jmes generally avai lable to the public other !than as a result of disclosure in violation of this 

Ore er or in breach of any other legal obligatioJ, or (c) becomes available to a party other than 
i 

thr< •ugh voluntary or required production from ! a person or party who obtained the document, 

I 
test imony or other information without any co,dentiality restriction. 

WD' •i: NY 384565.3 II 
I 

EXHIBIT 

3 
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Litigation Materials and �he infonnation derived therefrom shal l be used 

. I 
sol �ly for the purpose of preparing for and cpnducting this litigation or any other litigation 

I 
ari : ing therefrom, and shall not be disclosed or �sed for any other purpose. 

I 
Any party or non-party fnay designate as "Conf.dential " any Litigation 4. 

I 
Ma terials or portions thereof which the party pr non-party believes, ir. good faith, constitute, 

l 
cor tain, reveal or reflect proprietary or confidetjtial trade secrets or technical, business , financial 

I 
or personnel information of a current nature.I If a party or non-pa11y produces Litigation 

l 
Ma :erials that have been produced in another l itigation or to any government entity and such 

I 
Liti gation Materials have been designated con1dential or were accompanied by a request that 

l 
con fidential treatment be accorded them, such qtigation Materials shall be deemed to have been 

I 
des gnated "Confidential" for purposes of this St�pulation and Order. 

5 .  Any documents or other Jangible Litigation Materials may be designated 

l 
as ; Confidential" by marking every such page 'f onfidential" or by inf01ming the other party in 

! 
\:vri· ing that such material i s  Confidential. Such! markings will be made in a manner which does 

I 

not obliterate or obscure the content of the dodiment or other tangible Litigation Mati!rial . If 

! 
Liti ?ati on Material is inspected at the choice of, location of the party or non-party producing or 

I 
disc losing Litigation Materials (a "producing jparty"), all such Litigation Material shall be 

f 
pre� urned at such inspection to have been designrted as Confidential by the producing party until 

sud , time as the producing party provides coiies to the party that requested the Litigation 

I 
!\fat �rial. Production of Confidential Material :tpr inspection and copyin g shall not constitute a 

wai· •er of confidentiality. I 
6. Depositions or other testirrony may be designated "Confidential" by any 

one Jf the following means: I 

WD9 ' : NY 384565.3 

I 
! 

-2!-
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(a) stating oral ly  o n  the rec�rd, with reasonable prec ision as to the affected 

l 
testimony, on the day the testimony is g�ven that this information is "Confidential"; or 

(b) sending written notice disignating, by page and line, the portions of the 
I 

transcript of the deposition or other tes�imony to be treated as "Confidential" within I 0 

days after receipt of the transcripts. I . 
7. The entire transcript of flnY deposition shall be treated as Confidential 

i 
Mi: terial until thirty days after the conclusio�1 of the deposition. Each page of deposition 

l 
tra1 1script designated as Confidential Material stjal l  be stamped, as set forth in paragraph 5 above, 

! 
by .he court reporter or counsel. l i 

8. In the event it becomes n!ecessary at a deposition or hearing to show any 

Cm ifidential Material to a witness, any testimly related to the Confidential Material shall be 
I -
l 

dee -ned to be Confidential Material, and the pa$es and lines of the trans cript that set forth such 

I 
test mony shall be stamped as set forth in paragraph 5 of this Stipulation. 

I 
9. Litigation Materials desig�ated "Confidential" and any copies thereof, and 

the information contained therein, shall not be gi�en, shown, made available or communicated in 

any way to anyone except: I 
(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach 

I 
County, Florida (the "Court") (including Clerks and other Court personnel). Litigation 

l 
Materials designated "Confidential" 3*d any copies thereof, and the i nformation 

I 
contained therein, that are filed with the �ourt or any pleadings, motions or other papers 

! 
filed with the Court, shall be filed under $ea! in a separate sealed envelope conspicuously 

i 
marked "Filed Under Seal - Subject t!o Confidentiality Order," or with such other 

I 

markings as required by Court rules, and ihall be kept under seal u ntil further order of the 

I 
-3� 

WD9' : NY 384565.3 I 16div-005119



0 4 / 23 / 2 0 0 4 1 6 : 3 0  FAX 

� 0 37 / 0 6 9  

I 
\ 

Court. Where possi ble. onlv thos� portions of filings with the Court that disclose maners . -
l 

designated "Confidential" shall be\ fi led under seal; 

(b) 
I 

counsel to the pm\ties, incmaiug co-coum:el of record for the parties 
I 

actually assisting in the prosecutio� or defense of this litigation, c;..�d the legal associates 

arn.l clerical 01" other support staff 4ho are employed by such counsel or anorneys and are 
' 

working under the express directio� of .su.::.h counsel or attorr. eys; 
I 

(c) parties and current \ officers and employee.; of parties to the extent 

\ 
reasonably deemed necessaIJ by c,_,�;;:::;cl =:::!.:;::�z c;uch information for the purpose of 

l 

assisting in the prosecution or defensk of this litigation; 

\ (d) outside photocopyin� graphic production s ::rvices, litigation support 

\ 
services, or investigator::; employe d \ by the parties or their counsel to assist in this 

\ 
l itigation and computer personnel �erforming duties in relation to a computer

_
iz
-"�"""

d
....., 

__ _ 

litigation system; \ 
(e) any person who is a w'tness or deponent, and his or her counsel, during 

\ 
the course of a deposition of testimony tn this litigation; 

(f) any person who is a Pftential fact witness in the l itigation, provided, 

I 
however, that a person identified solelt in this subparagraph shall not be permitted to 

\ 
retain copies of such Litigation Material:\ 

(g) court reporters, stenographers, or videographers who record deposition or 

\ other testimony in the litigation; 

(h) 

(i) 

experts or consultants retai�ed in connection with tbe l itigation; 
I 

any person who is indicat�d on the face of a document to have been an 

\ 
author, addressee or copy recipient there9f, provided, however, tbat a person identified 

I \ 
-4- \ 
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I 
I solely in this subparagraph shall not b1 permined to retain copies of such Litigation 

Material ; and I 
U) any other person, upon titten consent from the party or person who 

designated such Litigation Materials "Co+fidential ." 
! 

] 0. Before any person includfd in paragraph 9(f) or (h) is given access to 
I 

Liti ; �ation Materials designated "Confidential," d,nd before any person included in subparagraph 

i 
9(e) is permitted to retain any copy of Litigatio� Materials designated Co nfidential, such person 

I 
shal l be provided with a copy of this Order and �hall acknowledge in a written statement, in the 

I 
fom 1 provided as Exhibit A hereto, that he or sh,e read the Order and agrees to be bound by the 

I 
tern s thereof. Such executed forms shall be retained in the files of counsel for the party who 

gav1 : access to Litigation Materials to the person! who was provided such access. Such execute� 
forn 1s shall not be subject to disclosure under /the Florida Rules of Ci vii Procedure unless a 

I I 
sho' ving of 12:ood cause is made and the Court so brders. - - I 

1 1 .  The inadvertent productio�� of privileged or arguably pr1vileged materials 
I 

shal not be determined to be either: (a) a gen�ral waiver of the attorney-client privik�ge, the 
! 

wor ;: product doctrine or any other privilege; or l(b) a specific waiver of any such privilc::ge with l 
resp ::ct to documents being produced or the testi�ony given. Notice of any claim of privilege as 

I 

to ru iy document claimed to have been produced !inadvertently shall be given within a rea.sonable 

peri >d of time after discovery of the inadverte� production, and, on request by the producing 

part 1, all inadvertently produced materials as to ! which a claim of privilege is properly asserted ' 
and IDY copies thereof shall be returned promptlt . 

l 
Nothing in this Order shal l prevent any producing party from disclosing or 

I 
1 2 .  

usm 5 its own "Confidential" Litigation Matejrials as it deems appropriate, and any such 

WD9 1: NY 384565.3 
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I 
disi : losure shall not be deemed a waiver of any party ' s  right or obligations under this Order with 

respect to any other information. If a palrty or non-party that designates information 
I 

"C< ·nfidential" discloses or uses such "Cor�fidential" Liti gation Materials in a manner 

I 
inc, msistent with the claim that such informatiop is confidential, any party may move the Court 

I 
for an order removing such "Confidential" desi�nation pursuant to paragraph 1 5  herein . Nothing 

I 
in t 1is Stipulation and Order shall impose any r�strictions on the use or disclosure by any party 

I 
of c ocuments, materials, testimony or other info�ation produced as Litif :ation Material obtained 

! 
by : uch party independently of discovery in this µitigation . 

I 
1 3 . The parties do not waive c:j.ny right to object to any discovery request, or to 

I 
the admission of evidence on any ground, or se�k any further protective order, or to se1;:k relief 

I 
fron the Court from any provision of this Order by application on notice on any grounds. 

I 
14. If any party objects to t�e desi gnation of any Litigation Materials as 

I 
"Cc nfidential ," the party shall first state the olbjection by Jetter to the party that made such 

I des) gnations. The parties agree to confer in go?d faith by telephone or in person to attempt to 

I 
resc Ive any dispute respecting the terms or ope1ation of this Order. If the parties are unable to 

resc Ive such dispute within 5 days of such confJrence. any party may then move the Court to do 
! 

so. Until the Court rules on such dispute, the Uitigation Materials in question shall continue to 

be t ·eated as "Confidential," as designated. I 
1 5 .  Upon motion, the Court ! may order the removal of the "Confidential" 

I 
desi ��ation from any inf�rmatio� so �esignated.I In co�ection wi�h an� motion concerning the 

pror nety of a "Confidential" des1gnat1on, the paf1y makmg the des1gnat10n shall bear the burden 

ofp ·oof. I 

I 
I 

-�-
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I 
1 6. Within 60 days of the Jonclusion of this l i tigation as to all panies, al l 

I 
Li igation Materials designated "Confidential" fnd all copies or notes th•�reof shall be returned to 

co msel for the producing party who initi ally !produced the Litigation Materials, or destroyed, 
ex ;ept that counsel may retain their work pro�uct and copies of court filings, transcripts, and 

i ! 
ex iibits, provided said retained documents wil� continue to be treated a!; provided in th.is Order, 

I 
as modified by rulings of the Court. If a party !chooses to destroy documents after the litigation 

ha: ; concluded, that party shall certify such d4truction in writing to th e producing party upon 
i 

v..-T tten request for such certification by the protjucing party. 

I 
1 7. The failure of any PaftY to challenge the designation by another 

i 

pre duction party of Liti gation Material as "Con(idential" during the discovery period shall not be 
I 

a \,.aiver of that party' s  right to obj ect to the des�gnation of such material at trial. 

1 8 . 
I 

This Stipulation appli es t!o all non-parties that are! served with subpoenas .. 1 
m ;:;onnection with this litigation or who ot�erwise p�oduce docum1�nts or are noticed for 

i 
der osition in connection with this litigation, an� all such non-parties are ·�ntitled to the protection 

I 
affi irded hereby upon signing a copy of this agr�em�nt and agreeing to b�: bound by its terms. 

I 
19. Any party may move to �edify the provisions of this Order at any time or 

I 
the parties may agree by written stipulation, sufi?ject to further order of the Court, to modify the 

I 
pro visions of the Order. Should any non-parly seek access to the Confidential Material, by 

! 
req Jest, subpoena or otherwise, the .party or refipient of the Confidential Material from whom 

i 

sue 1 access is sought, as applicable, shall pror�ptly notify the producing party who produced 
i 

sue l Confidential Materials of such requested a�cess and shall not provide such materials unless 
l 

req' iired by law or with the consent of the produf ing party. 

WDS 7 :  NY 384565.3 
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20 .  This Order shall not apply to any Litigation Materials offered or otherwise 

usd by any party at trial or at any hearing held in open court. Prior to the use of any L itigation 

Ma terials that have been designated Confidential at trial or any hearing ti) be held in open court, 

cm nsel who desires to so offer or use such Confidential Material shal1 1 ake reasonable steps to 

affi trd opposing counsel and counsel for the producing party who produced such Confidential 

Ma terial a reasonable opportunity to object to the disclosure in open court of such Confidential 

Ma terial, and nothing herein shall be construed a wavier of such right to c·bject. 

2 1 .  Written notice provided pursuant to this Order shal l be made to counsel of 

rec )rd by facsimile. 

22. The provisions of this Order shall survive the final termination of the case 

for any retained Confidential Litigation Material thereof. 

AR THUR ANDERSEN LLP 
ant l P;N���· H OW 

By --=����-tt ......... ��--���­
Eh >t Lauer 
Cu tis, Mallet-Prevost, Colt & 
& vtosle LLP 

l O J  Park Avenue 
Ne· :v York, NY 1 0 1 78 

SO ORDERED; 

This __ day of ___ , 2001 

COLEMAN (PARENT) HOLDINGS; · ·  
INC. 

By�----:r:.r---:;.....i_.( clL 
Jack Scarola 
Searcy nney, Scarola, Barnhart 
& S ey P.A. 

2 1 3  Palm Beach Lake Boulevard 
West Palm Beach, FL 33409 

COPIES PROVIDED TO ALL THOSE ON THE A TT ACHED COUNSEL LIST 

-8-
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An hur Andersen LLP 
anc P hillip E. Harlow 

CU '.lTIS, MALLET-PREVOST, COLT 
& MOSLE LLP 

Elie t Lauer 
Ber ard Preziosi 
I 0 I Park A venue 
Ne" York, NY I 0 1 78 

(2 1 :  :) 696-6000 

BA. ffLIT BECK HERMAN PALENCHAR & 
SC OTT 

Ma1 k L. Levine, Esq . 
Mai k Ouweleen, Esq. 
Cot rthouse Place 
54 ' Vest Hubbard Street 
Chi· :ago, IL 606 1 0  

(3 1 : ) 494-4454 

HO: LAND & KNIGHT LLP 
Han k Jackson, Esq. 
625 North Flagler Drive 
Suit � 700 

We! t Palm Beach, FL 3340 1 

(56 l )  833-2000 

Cov nsel for Plaintiff 
Col· �man (Parent) Holdings, Inc. 

SEP RCY DENNEY SCAROLA 
BP RNHART & SHIPLEY P.A. 

Jack Scarola, Esq. 
2 1 3� '  Palm Beach Lake B lvd. 
Wes t Palm Beach, FL 33409 

(56 1 )  686-6300 

JEN '\/ER & BLOCK LLC 
Jero d S. Solovy, Esq. 
Joel  J. Africk, Esq. 
Mat hew M. Neumeier, Esq. 
Avie an J .  Stern, Esq. 
One IBM Plaza, Suite 4400 
Chic ago, IL 606 1 1 

(3 1 2 )  222-9350 
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Exhibit A 

IN THE CIRCUIT C
O

URT 
O

F THE FIFTEENT
H 

JUDICIAL CIRCUIT I
N AND F

O
R PALM 

B
EACH C

O
UNTY, FL

O
RIDA 

CO :..EMAN (PARENT) HOLDINGS, INC.,  
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: CA 0 I -06062AN 

Plaintiff, Judge Stephen A. Rapp 
v. 

AR rHUR ANDERSEN LLP and 
PHJ LLIP E. HARLOW, 

JURY TRIAL DEMANDED 

Defendants. 

DECLARATI
O

N 
O

F ACKN
O

WLEDGMENT AND 
AGREEMENT TO BE BOUND BY PROTECTIVE O RDER 

I, , declare under penalty of perjury that: 

L. My address is-----'�===--�-----"'-·------

2. My present employer is ---------- --------

3 .  M y  present occupation o r  j ob description i s  

4.  I hereby certify and agree that I have read and und1�rstand the temts of the 

Cor: fidentiality Order in the above-captioned actions. I further certify that I will not use 

"Co nfidential" information for any purpose other than this litigation among the parties, and will 

not disclose or cause "Confidential" information to be disclosed to anyone not expressly 

perr 1itted by the Order to receive .. Confidential" information. I agree to be bound by the terms 

and conditions of the Order. 

5. I understand that I am to retain in confidence from all individuals not 

expi essly permitted to receive information designated as "Confidential," whether at home or at 

A- 1 
WD9 ': NY 3 84565.3 
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wo k ,  all copies o f  any materials I receive which have been designated as "Confidential , . ,  and 

tha- I will carefully maintain such materials in a container. drawer, room or other safe place in a 

ma; mer consistent with the Order. I acknowledge that the return or destmction of "Confidential" 

ma1 erial shall not relieve me from any other continuing obligations irr: posed upon m<� by the 

Ore er. 

WD9" : NY 384565.3 

6 .  I stipulate t o  the jurisdiction o f  this Court. 

A-2 

(Signature) 
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KIRKLAND &.. ELLIS LLP 
ANO >.fFILll\TU> PAR'INfJ!SHJPS 

655 Fifteenth Street. N.W. 
Washington, D.C. 20005 

202 879-5000 

141 0 45/069  

FacsimilE�: 
202 879-5200 

TI omas A. Clare 
To c 31J Writer Directly: 

: 02-879-5993 
tcla1 e@kir!dand.rom www.klrkland.com Dir. Fax: 202 879-5200 

B� ' FACSIMILE 

M: chael Brody, Esq. 
J eJ mer & Block. LLC 
Or e IBM P1aza Suite 4400 
Ch icago, Illinois 6061 1 

De :ir Mike: 

July 15, 2003 

Please find the enclosed requests for production of documents from Morgan Stanley & 
Co Incorporated and Morgan Stanley Senior Funding. Regarding the issu es we discussed 
ye� terday: 

• Protective Order From Andersen Litigation: The only outstanding is:iue is our request 
to i emove the "or any other litigation arising therefrom" language in Paragraph 2. We remain 
unc onvinced that the administrative convenience of having precisely the same protective order 
out 1v'eighs the uncertainties created by this unnecessary and open-ended provisic1n. Please let me 
knc w how you intend to proceed. Once we have resolved this issue, we will prepare a letter to 
mCJ norialize the agreements reached during our July 14, 2003 call regarding the interpretation 
and administration of the protective order. 

• Depositions Of Current And Former MS & Co. Employees: 

(a) We understand that you intend to prepare the necessary papers to obtain the 
deposition of John Tyree. We will accept service on his behalf. 

(b) We are not authorized to provide you with "last known" contact ir.formation for 
Alex Fuchs or Robert Kitts absent a properly framed discovery rec1uest. 

1 '  MS & Co.' s Objections To CPH's Requests For Production: We are in the process of 
revinwing the issues you raised during yesterday's call regarding MS & Co. 's objections to 
CPI- 's Requests for Production. MS & Co. intends -- at the time it makes its initi:al production -
to p: -ovide CPH with updated objections/responses to the RFPs reflecting its final decisions on 
thos : issues. · •••••••••t1. 

EXHIBIT 
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Jul ( l 5, 2003 
Pat :e 2 

cc: John Scarola, Esq. 

141 0 46/069  

KIRKLAND &. ELLIS LLP 

Sincerely, 

Thomas A. Clare 
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J E N N E R &. 13 L O C K 

. uly 1 7, 2003 

, ly Telecopy 

- "homas A. Clare, Esq. 
I :.irk land & Ellis 
c55 Fifteenth Street, N.W. 
! :u ite 1 200 
1 Vashington, D.C. 20005 

J e: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. 

Jenner ic Block. u.c 
One IBM Plaza 
Chicago, rL 6o611 -7603 
Tel 312 u2-9350 
v.-wwJt·n-�<"r.com 

Micha �1 T. Brody 
Tel 312 923-2711 
fax 31: .  840-7711 
mbrodi·@jenncr.com 

Chicago 
Dallas 
Washington. oc 

I write concerning the various topics Deirdre Connell and I discussed Monday in our meet and 
c mfer telephone conference concerning the discovery requests Coleman (P.uent) Holdings, Inc. 
(' ·CPH") propounded upon Morgan Stanley & Co. ("Morgan Stanley"). As you know, it is our · 
v ew that Morgan Stanley has failed to respond appropriately to CPH's doc iment requests and 
C PH's deposition notices. The Court has denied Morgan Stanley's  motion to stay discovery, and 
it  is apparent that Morgan Stanley is now engaging in "self help" to delay d :scovery that is 
cl early necessary and appropriate. This letter sununarizes our discussions on specific items. 

l. Deposition Dates. We have noticed depositions and expect to proceed with deposition 
d. scovery. While we are willing to accommodate reasonable scheduling requests, Morgan 
S anley continues to refuse to offer dates for the depositions CPH noticed. You indicated in our 
c( lnference that Morgan Stanley is willing to begin depositions in early September, but only if 
C PH produces documents by mid-August in response to document requests that Morgan Stanley 
Sf rved on July 1 5 . 

\\ e do not agree to postpone depositions. We served our notice of deposition upon Morgan 
Si anley on May 1 2. Morgan Stanley now seeks unilaterally to condition its compliance with 
d( position discovery upon CPH's response to recently served document req1Jests. It is 
u1 reasonable to delay deposition discovery for another two months. 

N )r do we believe that Morgan Stanley's compl iance with the long-pending deposition notice 
m iy be conditioned upon an agreement of CPH to produce documents by mid-August. Morgan 
St :inley on ly this week served its d iscovery requests. Morgan Stanley requests that CPH me1!t a 
sc 1edule that Morgan Stanley has not even come close to meeting. CPH served document 
re 1uests on May 1 2, and Morgan Stanley proposes to begin its production on July 25,  
ai: proximately 75 days later. Morgan Stanley wants CPH to respond to the newly-served 
re 1uests and produce documents by mid-August, or within 30 days. We will do our best to 
pr Jduce documents, and we will advise you of a schedule for production after we review Morgan 

EXHIBIT 
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Thomas A. Clare, Esq. 
July 1 7, 2003 J E N N E R & B L O C K  

Page 2 

Stanley' s  requests. But Morgan Stanley's tactical decision to delay seekin g document discovery 
s no reason to postpone the depositions we noticed on May 1 2. 

?. Availability of Deponents. As to the particular deponents, Morgan Stanley has refosed 
o produce Mr. Tyree. During our conference call, you advised that Mr. T:rree is a current 
:mployee of a Morgan Stanley entity known as Morgan Stanley Internatio:1al, Ltd. Counsd for 
vforgan Stanley apparently had contacted Mr. Tyree about this case. It is transparent that your 

· : l ient can produce Mr. Tyree when and where you choose . 

. :or no reason other than to obtain further delay, Morgan Stanley has insist·�d that CPH obtain 
) etters rogatory to compel the deposition of Mr. Tyree in London. Once w1! jump over those 
l turdles, you indicated Mr. Tyree is wi!Jing to come to the United States for his deposition . We 
c io not believe it is reasonable for Morgan Stanley to insist on letters rogatCtry. 

Morgan Stanley's Objections to CPH's Document Requests. Under the discovery 
r ules, Morgan Stanley is obligated to respond to CPH's document requests in good faith. 
t 1organ Stanley failed to do so. Instead, Morgan Stanley raised a multitud•! of spurious 
c bjections. Morgan S tanley did not agree to produce anything in its written responses. To be 
c !ear, we do not believe it is pennissible to file the kind of response you have filed. We also do 
r ot believe it is permissible to schedule a meet and confer, but then decline to provide 
r ieaningful responses to our questions. 

C •ur objective in our meet and confer was to narrow the scope of any disagreements so that we 
n ;:ed not burden the Court unnecessarily. To start, we asked you to explain various objections 
a 1d to identify those instances in which Morgan Stanley would produce documents despite initial 
o :ijections. You refused to explain Morgan Stanley's objections and have failed to articulate in 
t i  le  written responses what docwnents Morgan Stanley is producing and what it refuses to 
p ·educe based on its objections. In your subsequent letter of July 1 5, you indicated that Morgan 
S :anley intends to serve a modified response along with the future documen t production, at 
v hi ch time Morgan Stanley may provide some of the answers we sought in our discovery 
c1 mference. 

C bviously, Morgan Stanley's principal strategy at play is to delay discovery . Morgan Stanley 
\\ as obligated to·provide good faith responses on June 25, not sometime after Morgan Stanley 
b1 :gins producing documents in July. Morgan Stanley served 46 pages of objections to our 
di scovery responses and has refused to resolve those objections . 

iv. organ Stanley 's particular objections are groundless. Several examples de:monstrate Morgan 
S1 anley ' s  refusal to provide plainly relevant information . For example: 

Although the central issue in CPH's suit is the fraudulent statements made to CPH by 
Morgan Stanley bearing on Sunbeam's value, Morgan Stanley objected to a request that 
sought the production of documents relating to the vaJue of Sunbeam securities (Request 
1 3), claiming that such information was not relevant; 

· 
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Thomas A .  Clare, Esq. 
July 1 7, 2003 J E: N N E R & B L O C K 

Page 3 

Morgan StanJey asserted that the request calling ,for the productior. of documents relating 
to particular events that took place on March 1 9, 1 998 (Request 24) was "vague, 
ambiguous, and overbroad," despite the fact that the complaint in 1his case details the 
events at issue (�� 59-66); 

Morgan Stanley likewise asserted that Request 25 was "vague, ami:>iguous, and 
overbroad," despite the fact that it was a narrow request that sought Morgan Stanley' s  
communications with Sunbeam on a single day - March 1 8, I 998; 

Morgan Stanley refused to produce documents relating to its procedures for due diligence 
(Request 43), limiting its response to those due diligence proceduri:s that relate to the 
Sunbeam transaction only. Ignoring its own objections, and again demonstrating Morgan 
Stanley's bad faith, Morgan Stan ley now has served discovery requests on CPH seeking 
documents relating to CPH 's procedures for due dil igence (Margart Stanley Request 29). 
Morgan Stanley ' s Request 29 confirms the reasonableness of CPH 's  Request 43;  

Morgan Stanley refused to produce any documents relating to the �·ersonnel who 
performed services on behalf of Sunbeam, including the criteria usc�d to evaluate or 
compensate those personnel (Requests 43-46). Those documents are directly relevant to 
CPH's fraud claims in Count I; 

Morgan Stanley refused to produce documents relating to cases, arbitrations, and other 
proceedings on the ground that CPH can obtain such documents ehewhere (Requests 5 5 ,  
57, 60-6 1 ). That is not a proper objection. If  Morgan Stanley has the documents, it must 
produce them. It is not proper to tell us to ask someone else. Moreover, again ignoring 
its own objections, Morgan Stanley has requested from CPH (Morgan Stanley Requests 
32-3 8) the same information that Morgan Stanley refuses to provide. 

1 n our discovery conference, you refused to explain what Morgan Stanley would produce, and 
' vhat Morgan Stanley would withhold. You refused to identify whether Morgan Stanley 
i 1tended to withhold documents responsive to any particular document req:Jest based on Morgan 
� ;tanley 's objections. You refused to provide explanations for Morgan Stanley ' s objections. and 
; ou refused to withdraw any of Morgan Stanley's  objections, other than tht� objection (which the 
( :ourt already has overruled) that discovery in this case should await the re:;olution of Morgan 
� tanley's  pending motion. In response to several of our requests, Morgan �;tanley's  written 
r !sponse states that "MS & Co. stands ready to negotiate a limitation to thi!> request." In our 
c i scovery conference, we asked you to make good on Morgan Stanley' s  promise. You refused 
t > do so. Without explanation. Morgan Stan ley now has served on CPH document requests 
i 1cluding many of the same requests it has refused to honor. 

\ le also discussed Morgan Stanley's general objections. We asked you if Morgan Stanley 
i. ltended to withhold any documents pursuant to its thirteen general objections, its nine 
c bjections to definitions, and its three objections to instructions. Inexplicably, Morgan Stanley 
d ecl ines to state whether it intends to withhold documents on the basis of any of those 
c bjections. Morgan Stanley also was unwilling to explain any of its general objections or to 
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modify them. We note that Morgan Stanley has adopted in its discovery requests several of the 
definitions that it objected to in our discovery requests. 

4. Andersen Protective Order. CPH has proposed using in this case the protective order 

that Judge Rapp entered in the Andersen litigation. The Andersen protective order is the same 
protective order that Judge Middlebrooks entered in In re Sunbeam Sec. L/tig. , 98-8258-CIV­
Middlebrooks (S.D. Fla.). We think it makes sense to use the same protective order here. 

fhe one area in which Morgan Stanley raised an objection to the protectiv1� order is Paragraph J ,  
.vhich permits the use of documents produced pursuant to the protective order in this case, o r  in  
'other litigation arising therefrom." That same provision exists in  both the Andersen litigation 
>rotective order and the In re Sunbeam Sec. Lilig. protective order. Nonetheless, we are wil ling 
o delete that phrase from the protective order to be used in this case. Witt. that modification, 

· ve will present the Andersen order for entry by agreement in this case next week. 

· ( ou raised a number of issues concerning the language of the protective order, which we 
1 esolved. We agreed that neither party would argue that the language "of a current nature" in 
J 'aragraph 4 of the Protective Order would preclude confidential treatment •)f documents relating 
t )  the I 998 transactions. The parties further agreed that the time to desigm:.te deposition 
t ·anscripts as confidential would be the later of 1 0  days after receipt of the transcript or 30 days 
a fter the completion of the deposition, resolving the potential ambiguity ym1 claim exists 
t etween Paragraphs 6(b) and 7. We agreed that Paragraph 9(e) permits providing confidential 
n taterial to a witness or deponent, and his or her counsel, in the course of the deposition, and 
F aragraph 9(£) permits exhibiting that information to a deponent in preparation for his 
d !position. We agreed that Paragraph l l ,  which requires the return of inadvertently produced 
p ·ivi!eged documents upon the receipt of a "proper assertion" of privilege, means that in the 
e rent a party requests the return of an inadvertently produced document, th<:: document would be 
n Lumed promptly after the assertion of privilege, and the parties would thereafter resolve, if 
n• :cessary, whether the document in fact was privileged. We have no objection to Morgan 
S anley's request that if the parties discover after production that a document was inadvertently 
m it designated confidential, they may add such a designation. Finally, we agreed to discuss in 
th e future, if necessary, a protocol for adding confidential designations to un conventional 
d1 •cuments, such as computer disks. 

5. Timing and Sequence of Discovery. You suggested for the first time in our call that the 
P' rties produce documents once, for both cases. That is, the parties would produce their 
de cuments in both the CPH case and the Morgan Stanley Senior Funding ca:;e at the same time, 
w thout distinction between the two cases. That procedure is not consistent ·Nith the document 
re, luests we served and would compromise the jury's ability to detennine which documents 
ca ne from Morgan Stanley and which documents came from Morgan Stanley Senior Funding . 

M >rgan Stanley, as defined in the document requests, is required to produce documents within 
its possession, custody, or control in a manner that permits their identificatio:1 as documents 
pr{ lduced by Morgan Stanley. Morgan Stanley Senior Fund ing, as defined in the document 
rec uests, likewise is required to produce documents within its possession, cu:;tody , or control in 
a r tanner that pennits their identification as documents produced by Morgan Stanley Senior 
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Funding. If Morgan Stanley has a document in its files, and Morgan Stanley Senior Funding has 
the same docwnent in its files, each company should produce a copy of the document. That 
permits us (and ultimately the jury) to know what docwnents Morgan Stanley had and what 
documents Morgan Stanley Senior Funding had. We do not agree to blur that distinction. 
Alternatively, if, contrary to the terms of the document requests, you prod· Jee Morgan Stanley's 
:ind Morgan Stanley Senior Funding's documents in a single production, i t  wil l  reflect that all  
:xoduced documents are within the possession, custody, or control of both Morgan Stanley and 
Vlorgan Stanley Senior Funding. 

You offered for the first time in our call to produce Morgan Stanley's  documents in hard copy, 
Jr in a computer readable fonn, on the condition that CPH wil l  do the same. You were unable to 
�ive us an estimate of the expected volume of Morgan Stanley's production. Please advise us of 
vforgan Stanley's expected production so that we may respond to your request. 

Ne discussed the third-party subpoenas that CPH has served, and that Morgan Stanley will 
;erve. We each agreed to share documents obtained from third parties pur:mant to subpoena. · rhat is, we will make available to you all documents we obtain from third parties pursuant to 

: ubpoena, and you will do the same. 

< '· Time for Discovery. Beginning with the conversation Ron Manm; :r and I had with you 
< •n June 1 7, 2003 , we have been asking Morgan Stanley to set forth its exp1�cted period for the 
c omplecion of discovery. As in our prior conversations, you refused co do ;>O- We renew our 
1 equest that Morgan Stanley set forth its estimate of the expected discovery· period in this case. 

I n  conclusion, and as we stated in our discovery conference, we have satisfied our obligations to 
neet and confer_ We also would like to direct your attention to the provisions of f.S_ § 57 . 1 05 .  

rv-'.�. ('n J 
1 lichael T. Brody I 
� ffB/cjg 
c . . Joseph Ianno, Jr., Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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T lomas A. Clare, Esq. 
K !RKLAND & ELLIS 
6 . ;s  Fifteenth Street, N.W. 
S lite 1 200 
Vi. ·ashington, D.C. 20005-5793 

R !: MSSF v. MacAndrews & Forbes Holdings Inc. et al. 

D· :ar Tom: 

141 0 5 2 / 0 6 9  

J E N N E R &. B L O C K 

Jenner 8: Block, u..c 
One lllM Plaza 
Chicago, IL 6061 1-76og 
Tel 312 :rn2-9!1so 
wwwjenn·�r.com 

MICHAEL ·r. BRODY 
TEL 3 1  Z QZ3- Z 7  I I 
FAX 3 1  2 640· 7 7  I I 
MllROOytg)Jl!:NNER.COM 

Chicago 
Dallas 
W;i.shingron , oc 

TI is letter responds to your letter dated July 19, 2003 that was sent by facsimile on July 2 1 ,  
2C 03. For ease of  reference, the paragraph numbers in this letter conform to the paragraph 
nu mbers in my July 1 7  letter. Although we understand that Morgan Stanley & Co. ("Morgan 
St mley") preferred not to have discovery proceed, Judge Maass has denied Morgan Stanley's 
m1 1tion to stay discovery . Accordingly, we expect Morgan Stanley to comply with its discovery 
ob ligations within the time frames provided by the applicable Florida rules. 

1 1 nd 2. Deposition Dates/Availability of Deponents. On May 9, 2003, we filed a Notice of 
De position setting Mr. Tyree's deposition for July 10 and 1 1 . You have advised that Mr. Tyree 
is ; 1vailable to be deposed on September 8. We will agree to defer his deposition for 
apJ 1roximately two months, commencing on September 8, provided that is a finn date, that 
M' •rgan Stanley produces Mr. Tyree in the Continental United States, and that Morgan Stanley 
do, :s not require us either to seek letters rogatory or other form of international process . We hope 
to · :omplete Mr. Tyree's deposition within two days. 

W1 · do not agree that you can condition producing Mr. Tyree upon other ever.ts, including our 
pr< duction of documents pursuant to a document request that Morgan Stanle�'. for tactical 
rea mns, elected not to file until July 15, 2003. We also do not agree that we should be required 
to obtain letters rogatory. Ifwe are able to reach agreement re Mr. Tyree's deposition, we will 
wi1 hdraw our Notices of Deposition pursuant to Florida Rule of Civil Procedure 1 .3 1 0  
cor cerning Morgan Stanley's relationship with Morgan Stanley & Co. Interr..ational Ltd. and Mr. 
Ty ee. 

EXHIBIT 
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P< .ge 2 

Vv e will advise you when we have confirmed dates for the third parties identified in our Notice of 

D< !position. If there are particular dates that are inconvenient for you, please let us know now, so 
th it we can attempt to avoid those dates. 

3. Morgan Stanley's Objections to CPH's Document Requests. We are entitled to know 
wl 1ether Morgan Stanley is producing documents responsive to each document request or 
wi thholding documents based upon its various objections. You have declined to provide that 
in• onnation. Although you assert that Morgan Stanley timely filed its response to CPH's first 
do .::urnent request, that "response" was no response at all. We do not believe Judge Maass will 
ha .;e any trouble seeing that filing for what it is. 

M )rgan Stanley advises that it will file "revised responses" on July 25, 2003 -- more than one 
m1 1nth after Morgan Stanley was obligated to file a good-faith response to CPH's first document 
rec :uest. We understand that Morgan Stanley's "revised responses" will set forth Morgan 
St: nley's definitive positions re CPH's first document request. We reserve all of our rights, and 
Wf encourage Morgan Stanley to address clearly and specifically the deficiencies we have 
id( ntified. To the extent that the parties continue to disagree, we will seek guidance from the 
Cc urt. 

4. Andersen Protective Order. We have s.ubmitted the revised language as an agreed order_ 

5. Timing and Sequence of Discovery. Morgan Stanley decries as "inefficient and wasteful" 
ou1 desire to have documents produced in a manner that clearly reveals which party had those 
documents in its files. We disagree. It is inefficient and wasteful to have attorneys and witnesses 
try ng to reconstruct whether a document came from Morgan Stanley or from Morgan Stanley 
Se1 tior Funding. If Morgan Stanley does not produce the documents in the manner requested, but 
ins ead blurs the distinction, we shall treat that production as confirmation that all of the 
doc urn en ts are within the possession, custody, or control of both Morgan Stanley and Morgan 
Sta tlley Senior Funding, estopping both Morgan Stanley and Morgan Stanley Senior Funding 
fro n contending otherwise. 

Wi h regard to the logistics, we wou1d like to review the docwnents before designating them for 
co� ying. If it is more convenient, we can conduct that review at your office in Washington, D.C. 
As your letter suggests, those arrangements will be reciprocal. You may revic�w the documents 
CP: -I produces at our office, and arrange for a copy service to duplicate the documents you 
des gnate. Because both of our firms have offices in Chicago and Washington, D.C., that should 
faci litate our respective efforts. 
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6. Time for Discovery. We do not agree with your recitation of events, anc! we are disappointed 
th it Morgan Stanley continues to decline our request to discuss the time frame for completing 
fa ;t discovery. 

y, iur letter also refers to Mr. Scarola's request to extend the time for the filing of our response 
br ef. As Mr. Scarola has advised, despite our desire to have a prompt hearing on Morgan 
St mley's motion to dismiss or for judgment on the pleadings, it appears that the hearing dates 
that worked for us did not work for you. We understand that the likely available date for a 
he mng that works for our schedule, your schedule, and the Court's schedule is in October. Our 
re: ponse brief, therefore, will not delay the hearing. 

W � do not believe that the appointment of a special master is appropriate. T1) the extent that the 
pa ties are unable to agree upon our discovery obligations, Judge Maass will be able to provide 
us with guidance on any such issues. 

Ve ry truly yours, 

:�d�fnj 
M� 'B/sae 

cc: Joseph Ianno, Jr. Esq. 
John Scarola, Esq. 
Jerold S. Solovy, Esq. 

Doct ment Number: 955349 

----------------------- · - - -
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�tyn R. OGBortl 
1 o can Writer Directly; 

(202) 879-5073 
k lebord@ldrtdand.com 

By Facsimile 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 6061 1-7603 

KIRKLAND &. ELLfS LLP 

ess Rtteemh Street. N.w. 
Washington. o.c. 2ooas 

202 e1g.sooo 
www.kirldand.com 

July 24, 2003 
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Facslm!IB: 
202 879-0200 

Oil'. Fa:t; (:Z02) 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. Ifie. and 
Morgan Stanley Senior Funding, Inc. v. MacAtuirews & Forbes Ht>idings, 
Inc., and Coleman (Ptll"ent) Holding.r Inc. 

Dear Mike: 

This letter confirms ouf discussion tegarding tbe pt:opos1�d pr.otective order on 
fuly 1 4, 2003 and the agreements we reached with regard to that order. As you confinned in 
vow- July 17, 2003 and July 22, 2003 correspondence, the parties have agreed to use same 
)rotecti ve order entered in the Andersen litigation -- but to delete the phrase "or any other 
.itigation arising therefrom" in paragraph 3. We also agreed to the followi rig constructions: 

l .  Paragraph 4. We agreed that the events of 1997 and 1998 relating to the 
::oleman Transaction and the related financing transactions ace deemed Mof a current nature .. for 
he putposes of the protective order, to ensure that confidential treatment of those materials 
::annot be precluded. 

2. Paragraphs 6(b) and 7. We agreed that the time to designate the confidentiality 
· )f deposition transcripts is 10 days after receipt of the transcript or 30 days after the completion 
>f the deposition, whichever is later. 

3 .  Paragraphs 9(e) and (f). We agreed that documents desi.gnated as confidential 
, :an be shown to deponents in preparation for their deposition and during Lhe deposition, as long 
: LS the witnesses are not permitted to retain copies of the documents. 

4. Paragraph 11. We agreed that - upon a claim of the ina:lvcrtent production of 
i irivilcged documents • •  the documents subject to that claim will be pf(1mptly returned to the 
1 1roducing party. Any dispute or disagreement regarding the assertion of a privilege will be 
1 esolved, if at all, after the document has been returned. 

EXHIBIT 

7 
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l .fichael Brody, Esq. 
J u1y 24, 2003 
I ·age 2 

KIRKLAND &... ELLIS LLP 

@ 003/00J 

In addition to these clarifications of specific paragraphs, we also agreed that the 
J: arties may subsequently add a confidentiality designation to a produced document whose 
c �mfidentiality designation was inadvertently lefr off. Finally, we agreed to resolve, on a case­
b y-case basis, a protocol for adding confidentiality designations to electronic media and other 
f lings. 

c '" Joseph lanno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
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IN THE CIRCOIT COURT OF THE �� JUDICIAL CIRCUIT, IN AND FOR _:R £b_ 
COUNTY, FLORIDA 

Case No.; 

THIS CA JSE having come on to be heard on this� day of fu.p.rtb .: -ZGO� _, on Defendanf 

Motion _ +1 � .A-r :h t.,VJ. 
and the c :.curt having considered the record, having heard counsel, and being othelWise advi:sed in the Premises, 

it is here1 pon, 

OROEAE D AND ADJUDGED that said Motion be, and the same Is hereby 

�f\\.D J 
.. . 

' 

DONE M D  ORDERED In Chambers, at W.yJ...fJMi �01Jq f d M {1vu.-k County, Florida 

_ _ AN-",..'-'--'--_ l __ . -, n.A\ �1 · . J this 5 · day of -!-:\-� C..Uv "::J_ 

Copies fu: nished: 

t/-__ 
Circuit Judge 

EXHIBIT 

8 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant, 

MORGAN STANLEY SENlOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & PORBES HOLDINGS, INC., 

Defendant, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
� AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AJ 

Case No. CA 03-5 l 65 Al 

NOTICE OF PROPOUND.ING INTERROGATORIES 
TO MORGAN STANLEY & CO., INC. 

COLEMAN (PARENT} HOLDINGS INC., hereby gives notice !hat pursuant to Rufe 

. .  340(e), Florida Rules of Civil Procedure, that Interrogatories numbered I through 4 have been 

directed to DEFENDANT, MORGAN STANLEY & CO, INC., this /t.'/fl;y of �2004. 

141 0 58/069  

EXHIBIT 

-·· · ·· - · ·  · · ·---·- - ----
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No. :  2003 CA 005045 AI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by 

Fax. and Federal Express to nil Counsel on the attached list on this 

2004. 

( 
Jack S ar a 

141 0 5 9 / 0 6 9  

Flori 8: �..,.944"4:i+01--------·-----
Sea Denney Scarola 

Bambart & Shipley, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: ( 56 J )  686-63 00 
Fax: (56 1 )  478-0754 
Attorney for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 

Joseph Lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite l 400 

West Palm Beach, FL 3340 1 

---- "'fhomas D. Ymmocci, P.e. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 1 5th Street, N.W., Suite 1 200 
Washington. DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, JL 606 1 l 

COUNSEL LIST 

3 
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INTERROGATORIES TO MORGAN STANLEY & CO., JNC. 

1 .  Did any provision in the Settlement Agreement play any part in the filing of the New 

Morgan Stanley Litigation? 

2. 1dentify all individuals, other than KirkJand & Ellis and Carlton Fields attorneys. who 

have received a copy of all or any portion of any infonnation de.signated as "c:onfidentiaf" 

including but not limited to the Settlement Agreement or any information derh1ed from it, 

whether in whoJe or in part, in words or in substance, -directly or indirectly. 

-------------- · ·· · - - · -- -· .. 

141 0 61/069  
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'.;oleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
:::ase No. : 2003 CA 005045 Al 

L Provide a detailed account setting forth when each individual identified in response to the 

>receding interrogatory received the confidential infom1ation, from whom they received it, how 

hey received it, why it was provided to them, and any use they made of it. 

Detai 1 the purported factual basis for Morgan Stanley & Co.' s inclusion as a plaintiff in 

t 1e New Morgan Stanley Litigation, including specifically the nature and amount of any 

c anmges al leged to have been sustnined by Morgan Stanley & Co. 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

STATE OF 
COUNTY OF 
-�-�--�-- ) 
_________ ) 

141 0 6 3 / 0 6 9  

---- 1-he-(oregoing-instrument-was--swom-to-and-subscribed-before-rne-tbi:. day-of----
------' 20_, by , who is personally kn own to me (__) 
or who has provided proper identification ------------

{SEAL) 

(Notary signnrure) 

'.Nou1ry nnme - print) 
\IOTARY PUBLIC, State of Florida 

Serini number, if any) 

3 
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rN THE FIFTEENTH JlJDlCIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, Case No. CA 03-5045 At 

vs. 

MORGAN STANLEY & CO., INC., 

Defcndnnt, 
I 

MORGAN STANLEY SENIOR FUNDINQ, rNC., 

Plaintiff, Case No. CA 03-5 165 Al 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF PROPOUNDING INTERROGATORIES 
TO MORGAN STANLEY SENIOR FUNDING. INC. 

MACANDREWS & FORBES HOLDINGS INC., hereby gives notice rhat pursuant to 

Rule I .340(e), Florida Rules of Civil Procedure, tliat Inte1Togatorics numberec: I through 4 have 

IG(\-
been directed to DEFENDANT, MORGAN STANLEY SENIOR FUNDING, INC., this _n_ doy ot}Ao�� 2004. 

141 0 64/069  

EXHIBIT 

1 0  
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MSSFI v. MacAndrews 
Case No. :  2003 CA 005 165 Al 

T HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list on this / 1 day of /14n..c.:f; , 
2004. / 1··1 -/ [Li . ·  

. --....( : .. - ,.. �c· . �  -· (; ... �- r �-Ct • 

���------���-------�--t<-16fl 
Sen y enney Scarola 

B art & Shipley, P.A. 
2 1 39 Palm Beach Lakes Bou:ievo.rd 
West Palm Beach, FL 33409 
Phone: (561 )  686-6300 
Fax: (56 1 )  4 78-0754 
Attorney for Coleman (Paren-:) Holdings lnc. 
and MacAndrews & forbes !:foldings., Inc. 

2 

. .. . . . . . .  "···----------------------------------
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MSSFI v. MacAndrews 
Case No.: 2003 CA 005 l65 Al 

Joseph fanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite l400 
West I>alm Beach, FL 3340 1  

---- Thomas-&.-'tnnnucci, P.e. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 1 5th Street, N.W., Suite 1 200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plnz<:1 
Suite 4400 
:hicago, IL 606 1 1 

� 0 66 / 0 6 9  

COUNSEL LIST 

3 
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JNTERROGATORillS TO MORGAN STANLEY SENIOR FUNDING. £NC. 

l .  Did any provision in the Settlement Agreement piny any part in the fil ing o f  the New 

Morgan S tanley Litigation? 

2. Identify all individuals, other than Kirklnnd & Ellis and Carlton Fields attorneys, who 

iave received a copy of al l or any portion of any infomULtion designated as "confidential" 

ncluding but not l imited to the Settlement Agreement or nny information dcri'1cd from it, 

.vhether in whole or in part, in words or in substance, directly or indirectly. 

141 0 67 / 0 6 9  
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MSSFI v. MacAndrews 
Case No.: 2003 CA 005 165 Al 

3. Provide a detailed account setting forth when each individual identified in response to the 

preceding interrogatory received the confidential information, from whom they received it, how 

they received i t, why it was provided to them, nnd any use they mnde of it. 

L Detail the purpm1ed factual basis for Morgan Stanley & Co. 's inclusion as a plaintiff in 

he New Morgan Stanley Litigation, including specificaJly the nature and amount of any 

· lamages alleged to have been sustained by Morgan Stanley & Co. 

2 

141 068/069  
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MSSFI v. MacAndrews 
Case No.: 2003 CA 005 165 Al 

STATE OF 
COUNTY OF 
_________ ) 
_________ ) 

141 0 69/069  

---- .:tt1e-foregeing-1nstmment--\VflS-SWOrn-te�nd-sttbseribed--before-me-tli+.i day-of.----
------' 20_, by , who is personally k.r.own to me ( __ _J 
or who has provided proper identification ------------

(SEAL) 

(Noklry signaJun:) 

(No1ary name • print) 
NOT ARY PUBUC, State of Floridn 

:seri:il number, if:my) 

3 

---- -- · - -- -- -· - · -
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l<IRI<LAND &.. ELLIS LLP 
Fax Transmittal 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

Phone: 202 879-5000 
Fax: 202 879-5200 

Pleas& notify us immediately If any pages are not received. 

�001 

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY 
BE ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 

IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE, 
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. 

To: 

Michael Brody 

Jerold Solovy 

Joseph Ianno 

J obn Scarola 

From: 

Kathryn R. DeBord 

Message: 

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR. 
PLEASE NOTIFY US IMMEDIATELY AT: 

202 879-5000. 

Company: Fax#: 

Jenner&Block, LLC (312) 840-7711 

Jenner & Block, LLC (312) 840-7671 

Carlton Fields, P.A. (561) 659-7368 

Searcy Denney Scarola Barnhart & 
(561) 684-5816 

Shipley 

Date; Pageswfaw&r. Fax#: 

April26,2004 (202) 879-5200 

Direct#: 

(312) 923-2711 

. (312) 923-2671 

(561) 659-7070 

(561) 686�6300 

Direct#: 

(202) 879-5078 
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THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY 
BE ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 

IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE, 
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. 

To: 

Michael Brody 

Jerold Solovy 

Joseph Ianno 

John Scarola 

From: 

Kathryn R. DeBord 

Message: 

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE NOTIFY US IMMEDIATELY AT: 

202 879-5000. 

Company: Fax#: 

Jenner & Block, LLC (312) 840-7711 

Jenner & Block, LLC (312) 840-7671 

Carlton Fields, P.A. (561) 659-7368 
Searcy Denney Scarola Barnhart & (561) 684-5816 
Shipley 

Date: Pageswk<wl:r. Fax#: 

April 26, 2004 (202) 879-5200 

Direct#: 

(312) 923-2711 

(312) 923-2671 

(561) 659-7070 

(561) 686-6300 

Direct#: 

(202) 879-5078 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated will 

take the videotaped deposition of Joseph Page, pursuant to Florida Rules of Civil Procedure 

1.280 and 1.310. The oral examination will take place beginning on April 27, 2004, at 1 :00 p.m. 

and continue from day to day until completed at the offices of Orbach, Huff & Suarez, 1901 

Avenue of the Stars, Suite 575 Los Angeles, CA 90067. The deposition will be taken before a 

person authorized to administer oaths and recorded by stenographic and videographic means. 

The video operator will be Esquire Deposition Services of 6222 Wilshire Blvd Los Angeles, 

California 90048. The witness is instructed to bring all books, papers, and other things in his or 
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her possession or under its control relevant to this lawsuit (and not previously produced in 

discovery) to the examination. 

Dated: April 26, 2004 

Thomas D. Yannucci, P. C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY�
,
� 

Florida Bar No. 655351 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 26th 

day of April, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 

Senior Funding 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: � � � 
iJOsephianno)r. 

Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., . .  - - - - . . . .  - - ·-- - - - .  -· · ·-· · - . .  - - . . _  . .  - . -· . ··-··- - - .. 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

· .  CASE NO� CA03�5045 AI . ·  

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

' ·  ... • . .  · _, _ _  . , · . . .  

AGREED ORDER ON COLEMAN (PARENT)HOLDINGS INC.'S MOTION FOR 
REMOVAL OF CONFIDENTIALITY DESIGNATIONS 

THIS CAUSE came before the Court April 30, 2004 on Coleman (Parent) Holdings 

Inc. 's Motion for Removal of Confidentiality Designations, with all counsel present. Based 

on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the :Motion is Granted. The Confidential 

designation on the executed copies of Exhibit A to the Stipulated Confidentiality Order that 

Morgan Stanley produced to CPH on March 31, 2004 is hereby removed. 

DONE AND ORDERED in West Palm Be , P m Beach County, Florida this � 

day of April, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

-
. ' . .  - - CASE-NO: CA 03-5045 AI 

COLEMAN {PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

ORDER CANCELINGIIEARING-

THIS CAUSE came before the Court April 30, 2004, with all counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that hearinfset May 7, 2004 is canceled. � 

DONE AND ORDERED in West Palm
1
� ch, Palm Beach County, Florida this :2,() 

day of April, 2004. 
' 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-005161



copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
OneJBM Plaza, Suite 4400 
Chicago, 11 60611 
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MAY-11-2004 16=09 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date: 

To: 

From: 

May 11, 2004 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N. W. 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
Carlton Fields, P.A. 
222 Lake View Avenue 
West Palm Beach, FL 33401 

Michael T. Brody 
312 840-2711 

312 527 0484 P.01/24 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 512 222-9850 
wwwJenner.com 

Fax: 202 879-5200 
Voice: 202 879-5993 

Fax: 561 659-7368 
Voice: 561 659-7070 

Chicago 
Dallas 
Washington, DC 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infon11ation that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. lf the n:ader of this message is 11ot the intended 
recipient, or the employee or agent responsible for delivering the message to the Intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in eirOT, pleasenodfy us immediately 
by 1elephone, and return the original message to us at the above address via postal service. 111ault you. 

Message: Please see attached. 

Total number of pages including this cover shee�'-\ 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Sue Durkin 

Time Sent: 

SentBy: �� 
Extension: 63 87 
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May 11, 2004 

By Te/ecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

J8'1NER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/24 

'°"ENNER&BLOCK 

Jenner &. Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel J 12-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your letter of May 3, 2004, offering June 4� 2004 as a deposition date for 
Andrew Conway. We accept your offer and attach an Amended Notice of Deposition recording 
that date. 

Very truly yours, 

��:i 
MTB:cjg 

cc: Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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IN THE CIRCUIT COURT OF THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) ROWINGS INC .. , 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

) 
) 
) 
) 

) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth T. Maass 
) 

) 
) 
) 

����������������� 

AMENDED NOTICE OF DEfOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") requests · 

the deposition upon oral examination of the following non-party witness pursuant to the commission 
issued by the Circuit Court of the Fifteenth Judicial District of Florida and the subpoena issued in 
aid of that commission by the Supreme Court of the State of New York on the date, time, and 
location set forth below: 

DEPONENT DATE AND TIME LOCATION 

Andrew Conway June 4, 2004 at 10:00 a.m. Esquire Deposition Services 
225 Boulder Ridge Road 216 E. 45th Street, 8th FL 
Scarsdale, NY 10583 New York, New York 10017 

The witness will be requested to bring to the deposition the documents specified in Exhibit 
A to the Subpoena. The deposition will be recorded by stenographic and audio-visual means and 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services, New York, NY. 

16div-005165



MAY-11-2004 16:10 JENNER AND BLOCK LLP 312 527 0484 P.04/24 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 11th day of May, 2004. 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS JNC. 

By: �L� 
One offis AUOrn:eYS 

Jack Scarola 
SBARCY DENNBY SCAROLA BARNHART 

&SHIPLEYP.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(S61) 686-6300 

-2-
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MAY-11-2004 16:10 JENNER AND BLOCK LLP 

SERVICE LISI 

Thomas A. Clare. Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 · 

West Palm Beach, FL 33401 

DocumentNumber: 1073127 

-3-

312 527 0484 P.05/.24 
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EXHIBIT A 
TO SUBPOENA TO NON-PARTY 

ANDREW CONWAY 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTSREOVESIED 

l. All documents concerning the identity of any Morgan Stanley personnel who 

perfonned any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the Banlc Facility, or the Credit Agreement. 

2. All documents conceming Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in connection with 

Morgan Stanley's work for Sunbeam. 

3. All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, Morgan Stanley, or MSSF. 

4. All documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

S. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or otherwise · 

acquire, whether through_ merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 
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7. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

8. Alldocuments concerningSunbeam'sMarch 19, 1998press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for all or any portion of 1996, 1997, or 1998. 

Memorandum. 

10. All documents concerning the drafting and issuance of the Offering 

11. All documents concerning the March 19, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. All documents relating to synergies that might be achieved from a business 

combination of Sunbeam, and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. All documents concerning the sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communications with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

1 S. All documents reflecting or concerning any communications between or 

among any of Morgan Stanley, MSSF, Davis Polk, Sunbeam, Arthur Anaersen LLP, and/or Skadden 

concerning Sunbeam, the Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, or the Credit Agreement. 

-2-
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16. All documents concerning any "comfort letters" prepared in coruiection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen's letters dated March 19, 1998 and March 25, 1998 and any drafts of those letters. 

17. All documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or performed by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You or Morgan Stanley provided to orreceived from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this 

request is February 1998 through the date of service of this subpoena 

Litigations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

1. "Arthur Andersen" means Arthur Andersen LLP and its present and former 

partners and employees. 

2. "CPlf' means Coleman (Parent) Holdings Inc., and its present and fonner 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. ..Communication" means the transmittal of information (in the fonn of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 
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5. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in CPLRRule 3120 

and refers to any fonn or means, whether physical, visual, or electronic, in or by which words, 

nwnbers, or ideas arc recorded or preserved, whether fixed in tangible medium or electronically 

stored, including any and all drafts of any final document. The word "documents" shall include, by 

way of example and not by way of limitation, all of the following: papers, correspondence, trade 

letters, envelopes, mem�randa, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, qu�stionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, ·computer diskettes or disks , e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other fonn of communication or information is recorded or reproduced, together with 

-4-
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all notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means In Re Sunbeam Securities Litigation. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Comoration. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al,, No. 

CL983 l 68AD ( 1 Slh Jud. Cir., Fla.); Stapleton v. Sunbeam Coip .. et al .. No. 98-1676-Civ.-King (S.D. 

Fla.); Sunbeam Corp. v. PricewaterhomieCoopers LLP, No. CLOOS444AN (lSlh Jud. Cir., Fla.); In 

re Sunbeam Com .. No. 01-40291 (AJG) (Bankr. S.D.N.Y.), and everyadversaryproceed:ing therein; 

SEC y. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Manaseroent 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman <Parent> Holdings Inc. 

v. Arthur Andersen LLP. et al., No. CA Ol-06062AN (lSlh Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Comoration. No. 32 160 00088 99 (AAA); and Russell A Kersh and Sunbeam 

Coiporation, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam Corp .. SEC Administrative 

Proceeding File No. 3-10481; In the Matter of Payid C. Fapgin, SEC Administrative Proceeding File 

No. 3-10482, and any other matter involving the Coleman Transaction, the Credit Agreement, the 

Banlc Facilities, or the Subordinated Debenture Offering. 

9. ''Morgan Stanley" means Morgan Stanley & Co., Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

1 O. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

-S-
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11. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and anyofits 

present and former partners, employees, representatives and agents. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and former 

officers, directors, employees, representatives, and agents. 

16. ''You" or ''Your" means Andrew Conway and any of Andrew Conway's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all _labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April l, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate · 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared ,  generated or received prior or subsequent to that period. Please supplement or 
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correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc.# 1062687 

S. The following rules of construction apply: 

a. The connectives "and,. and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The tenn "including" shall be construed to mean ''without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

-7-
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 
) 
) Judge Elizabeth T. Maass 

) 
) 
) 

���������������� > 

NOTICE OF DEPOSIDON 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 2000s 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH'') requests 
the deposition upon oral examination of the following non-party witness pursuant to the commission 
issued by the Circuit Court of the Fifteenth Judicial District of Florida and the subpoena issued in 
aid of that commission by the Supreme Court of the State of New York on the date, time, and 
location set forth below: 

DEPONENT DATE AND TIME LOCATION 

James Stynes June 18, 2004 at 10:00 a.m. Esquire Deposition Services 
941 Park Ave. Apt. 9C 216 E. 4Sth Street, 8th FL 
New York, New York New York, New York 10017 
10028 

The witness will be requested to bring to the deposition the documents specified in Exhibit 
A to the Subpoena. The deposition will be recorded by stenographic and audio-visual means and 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services, New York, NY. 
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I HEREBY CERTIFY that a true and correct. copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 11th day of May, 2004. 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:_�-� �---+--­
One of Its Attorneys! 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West l?alm Beach. Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street. N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 

Suite 1400 
West Palm Beach, FL 33401 

Docummc Number : I 080290 
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EXHIBIT A 
TO SUBPOENA TO NON-PARTY 

JAMES SIYNES 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCVMENISBEOUESIED 

1. All documents concerning the identity of any Morgan Stanley personnel who 

performed any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the Bank Facility, or the Credit Agreement. 

2. All documents concerning Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in connection with 

Morgan Stanley's work for Sunbeam. 

3. ·All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, �organ Stanley, or MSSF. 

4. All documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

S. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b} companies for Sunbeam to purchase or otherwise 

acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 
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7. All documents concerning the "bring-down" due diligence for the 

Subordinated Debenture Offering. 

8. All docwnents concerning SWlbeam 's March 19, 1998 press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 
� 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for all or any portion of 1996, 1997, or 1998. 

Memorandum . 

10. All documents concerning the drafting and issuance of the Offering 

11. All documents concerning the March 19, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. All documents relating to synergies that might be achieved from a business 

combination of Sunbeam, and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. All documents concemingthc sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communi�ations with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

lS. All documents reflecting or concerning any communications between or 

among any of Morgan Stanley, MSSF, Davis Polle, Sunbeam. Arthur �dersenLLP, and/or Skadden 

concerning Sunbeam, the Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, or the Credit Agreement. 

-2-

16div-005179



MAY-11-2004 15:14 JENNER AND BLOCK LLP 312 527 0484 P.20/24 

16. All documents concerning any "comfort letters" prepared in connection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen's letters dated March 19, 1998 and March 25, 1998 and any drafts of those letters. 

17. All documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or perfonned by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You or Morgan Stanley provided to or received from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Banlc Facilities. The relevant time period for this 

request is February 1998 through.the date ofserviee of this subpoena. 

Litigations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

1. "Arthur Andersen" means Arthur Andersen LLP and its present and fonner 

partners and employees. 

2. "CPH" means Coleman (Parent) Holdings Inc., and its present and fonner 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. "Communication" means the transmittal of information (in the fonn of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

-3-
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S. "Concerning" means concerning, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreemeni entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association}, as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in CPLR Rule 3 f20 

and refers to any form or means, whether physical, visual, or electronic, in or by which words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or electronically 

stored, including any and all drafts of any final document. The word "documents" shall include, by 

way of example and not by way of limitation, all of the following: papers, correspondence, trade 

letters, envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks,· audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, coiporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other form of communication or infonnation is recorded or reproduced, together with 
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all notations on any of the foregoing. all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means Jn Re Sunbeam. Securities Lltiptiog. 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management L.P .. et al. y. Sunbeam Comoration. et al.. 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlcbrooks(S.D. Fla.); Krim v. Dunlap. et al., No. 

CL983168AD(1Slh Jud. Cir., Fla.); Stapleton v. Sunbeam Com .. et al., No. 98-1676-Civ.-King(S.D. 

Fla.); Sunbeam Cozp. v, PricewaterhouseCoours LLP. No. CL005444AN (15th Jud. Cir., Fla.); In 

re Sunbeam Coxp., No. 01-40291 (AJG) (Bankr. S.D.N.Y.), and evcryadversaryproceeding therein; 

SEC v. Dunlap. et al .. No. 01-8437-Civ.-Middlebrooks (�.D. Fla.); Oaktree Capital Management 

LLC v. Arthur Andersen LLP. No. BC257177 (L.A. Cty., CA); and C?leman (parent) Holdings Inc. 

v. Arthur Andersen LLP. et al .. No. CA 01-06062AN (15th Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Comoration.. No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Cgmoration. No. 32 160 00091 99 (AAA); In the Matter of Sunbeam ConJ .. SEC Administrative 

Proceeding File No. 3· 10481; Jn the MatteroIDayid C. fannin SEC Administrative Proceeding File 

No. 3· l 0482, and any other. matter involving the Coleman Transaction, the Credit Agreement, the 

Bank Facilities, or the Subordinated Debenture Offering. 

9. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any of its direct or 

indirect parents, affiliates, subsidiari�, and present and former officers, directors, partners, 

employees, representatives, and agents. 

10. "MSSF' means Morgan Stanley Senior Funding, Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, Part11:ers, 

employees, representatives, and agents. 
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11. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and anyofits 

present and fonner partners, employees, representatives and agents. 

1 4. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and fonner 

officers, directors, employees, representatives, and agents. 

16. "You,. or "Your'' means James Stynes and any of James Stynes' s present and 

fonner representatives and agents. 

INSIRUCTIONS 

1. Documents shall be produced as they are kept in the usual course ofbusiness, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. It: for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April 1, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsCC.uent to that period. Please supplement or 

-6-
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correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work· 

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc.# 1080303 

S. The following rules of construction apply: 

a. The connectives "and" and .. or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

-7-
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Notice of Taking Videotaped Depositions 
May 11, 2004 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

. CASE NO.: 2003 CA 005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIBLDS, P .A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.31 0 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME 

Heather Stack May 25, 2004 at 9:30 a.m. 

Alan Dean June 3, 2004 at 9:30 a.m. 

James Lurie June 17, 2004 at 9:30 a.m. 

All of the depositions will be conducted at Esquire Deposition Services, 216 E. 45th St., 8th 
Floor, New York, NY 10017. The depositions will be recorded by videotape and stenographic 
means. The depositions will be taken before a person authorized to administer oaths and will 
continue day to day until completed. 
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The videotape operator will be Esquire Deposition Services located in New York, New York. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 11 lh day of May 2004. 

Dated: May 11, 2004 

Jerold S. Solovy 
Michael T. Brody 
Clark C. Jolmson 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Thomas A. Clare, Esq. 
KIRK.LAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

COLEMAN (PARENT) HOLDINGS INC. 

By.��·� One oflts Att0mCYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee I'lumber: 

May 13, 2004 

Thomas A. Clare, Esq. 
KIRKLAND & m..LIS 

Clark C. Johnson 
312 923-2739 

312 527 0484 P.01/04 

JENNER&BLOCK 

Jenner&Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel Sl2 222-9350 
www.jenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: 202 8795200 

Voice: 202 879 5993 

Client Number: 41198 10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may coutain information lhat is 
attomcy work product, privileged, i;onfidelltial and exempt from disclosw:c under applicable law. If the reader of this message is not the Intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by telephone, and return the original message to us at the above address via postal service. Thank you. 

Message: Please see attached. 

Total number of pages including this cover sheet: 

If you do not receive all pages, please call: 312 222-9350 

Secretary: 

Time Sent: 

Sent By: 

Extension: 
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Coleman (Parent) Holdings Inc. v. Morgan Stariley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Notice of Taking Videotaped Deposition 
May 13, 2004 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff{ s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

I 
���������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AMENDED NQTICE OF TAKING VIDEOIAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 
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DEPONENT DATE AND TIME LOCATION 

Joshua Webber May 18, 2004 at 9:30 a.m. Esquire Deposition Services 
175 Federal Street 
Suite 508 
Boston, Massachusetts 02110 

Michael Hart May 19-20, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45111 St., glh Floor 
New York, NY 10017 

Gene Yoo June 16, 2004 at 9:30 a.m. Esquire Deposition Services 
99 Summer Street, Suite 804 
Boston, Massachusetts 02110 

The depositions will be recorded by stenographic and audio-visual means and will be taken 
before a person authorized to administer oaths and will continue day to day until completed. The 
videographer will be Esquire Deposition Services in New York and Boston. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 13th day of May, 2004. 

Dated: May 13, 2004 

Jerold S. Solory 
Michael T. Brody 
Clark C. Johnson 
JENNER & BLOCK LLP 
One IBM Plaza. Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOIDINGS INC. 

I ack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, Florida 33409 

(561) 686-6300 

-2-
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Taking Videotaped Deposition 
May 13, 2004 

Thomas A. Clare, Esq. 
KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

(CfUCAGO)_ 982750_1 10/2/03 1:8 PM 

SERVICE LIST 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

May 14, 2004 

Thomas A. Clare, Esq. 
KIRKLAND & m.LIS 

Clark C. Johnson 
312 923-2739 

312 527 0484 P.01/03 

..JENNER&BLOCK 

jenner&Block LLP 
One IBM Plaza 
Chicago, IL 60611·7608 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: 2028795200 

Voice: 202 879 5993 

Client Number: 41198 10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient. or the employee or agent responsible for delivering the message to the intended recipient. you are hereby notified lhatany dissemination. 
distribution or copying of !his communication is strictly prohibited. If you have received this communication in elTOJ', please notify us immediately 
by telephone, and return the original message to us at the above address via poslal service. Thank you. 

Message: Please see attached 

Total number of pages including this cover sheet: 

If you do not receive all pages, please call: 312 222-9350 

Secretary: 

Time Sent: 

Sent By: 

Extension: 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Company, Inc. 
Case No.: 2003 CA 005045 AI 
Amended Notice of Taking Videotaped Depositions 
May 14, 2004 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME 

Heather Stack May 25, 2004 at 9:30 a.m. 

Alan Dean June 3, 2004 at 9:30 a.m. 

James Lurie June 18, 2004 at 9:30 a.m. 

All of the depositions will be conducted at Esquire Deposition Services, 216 E. 45th St., 8th 
Floor, New York, NY 10017. The depositions will be recorded by videotape and stenographic 
means. The depositions will be taken before a person authorized to administer oaths and will 
continue day to day until completed. 
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The videotape operator will be Esquire Deposition Senrices located in New York, New York. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 14th day of May 2004. 

Dated: May.14, 2004 

Jerold S. Solovy 
Michael T. Brody 
Clark C. Johnson 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

) HOLDINGS INC. 

By: _______________ _ 

One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

SERVICE LIST 

-2-

TOTAL P.03 
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#2305: :o/smk IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLE vIAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MORC iAN STANLEY & CO., INC., 

Defendant, 

MORC 1AN ST AN LEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MAC/ .NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

CASE NO.: CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF SPECIAL SET HEARING 
(30 minutes) 

YOU ARE HEREBY NOTIFIED that the undersigned has calkd up for hearing the 

follow ng: 

DATE: 

TIME• 

JUDGIL: 

PLACE: 

May 24, 2004 

8:00 a.m .. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 3340 I 

SPEC FIC MATTERS TO BE HEARD: 

(I) COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO ALLOW ARTHUR 
ANDERSEN LLP ACCESS TO CONFIDENTIAL INFORMATION (filed under 
seal) 
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Colema 1 (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case Ne.: 2003 CA 005045 AI 
Notice ( f Hearing 

� 003/007 

I HEREBY CERTIFY that a true and correct copy of the foregoing .1as been furnished by 
. ·-··i . 
id II''··� /; 

Fax an :l Federal Express to all Counsel on the attached list, this 1 '-j i day of Ma_�\..--- , 
{ $ 

2004. 

JA.C�lSCAROLA 
9{o/(daBarNo.: 169440 
&iarcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 334(19 
Phone: (561) 686-6300 
Fax: (561) 684-5816 

\ J' 

Attorney for Coleman (Pan.�nt) Holdings Inc. 

and MacAndrews & Forbes Holdings, Inc. 

2 
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Colemar (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case No: 2003 CA 005045 AI 
Notice o 'Hearing 

Joseph Ianno, Jr., Esquire 
Carltor Fields, et al. 
222 La<eview Avenue 
Suite It 00 
West P1lm Beach, FL 33401 

Thoma; D. Yannucci, P.C. 
Thoma; A. Clare 
Brett i\ lcGurk 
Kirkla1 d and Ellis 
655 15 h Street, N.W., Suite 1200 
Washil .gton, DC 20005 

Jerold �. Solovy, Esq. 
Jenner & Block LLP 
One IE M Plaza 

Suite 4400 
ChicagJ, IL 60611 

COUNSEL LIST 

3 

141004/007 
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21:19 PALM BEACH LAKES BLV ) .  
WEST PALM BEACH, FLORIDA 33409 

SEAR.CY 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLEY:A P.O. DRAWER 3626 

WEST PALM BEACH. FLORIDA 33402 

(561) 686-6300 
1 ·800· 780-8607 
FAX: (561) 478·0754 

A iTO�NEYS /•.T i.A'N: 
ROSALYN SIA BA.i<ER 

F. GREGORY BARN��AP.T' 
i,,t...NCE SLC·ci-::-

E.ARL L. DENNEY. JR.' 
SE .. \N C DOMNICK· 

.j�\MES W. GUST,.'\FSON. JR. 
DA.VID K. KEU.E.Y. JR.' 

V/lLU.lo.M S. KlN$ 
!.)/�F:.HYL L. lE\'• . .'IS' 

WILLIAr-. .. 1 A. NORTON' 

DAVID J. SALES" 

JOHN SCl•ROLA" 
CHRISTl-"'".N D. SEf1RCY" 

HM:;;;::iy f... SHEVll-.I 

JOHN A. SHiP'LC::V 1W 
CHRISTOPHER K. SPEED' 

KAREN E. TEARY 
C. C.l\.LV!N �'h\ARINER 111" 

DAVID J. 'li:HlTE' 
'Sii.A.REHOLDERS 

Via Fax 
May 14, 2004 

Joseph Ianno, Jr., Esq. 
Carlton Fields, et al. 

t��:��) 

222 Lakeview Avenue, Suitel400 
West Palm Beach, FL 33401 

Re: Coleman Holdings, Inc. vs Morgan Stanley & Company 
Matter No.: 029986-230580 

Dear Joe: 

!410011007 

THE TOWLE HOUSE 
51"' NORTH CALHOUN STREET 

TALLAHASSEE, FL 32301-1231 

P.O. DRAWER 1230 

TALLAHASSEE. FLORIDA 32302 

(850) 224-7600 
1·888-549-7011 

FAX: (850) 224-7602 

P>\R,\LEGALS 
1nVl;\N AYAN·TE,JEDA 

LAURIE J, Sf'"·UGGS 
DEANE L. CAD':' 

DANIEL J. CAl.l.OWAY 

EMIUO D:At/IANT;S 

RANDY� .... �. DUFRESNE 

DAVIDW.GJLMORE 

TEO E. KULES.:.. 
.JAMES PETER LOVE 

CHR!STO?HEP. J. P!LATO 

Your position regarding Suzanne Prysak's pro hac vice admission simply does not make 
sense. However, we have setthe motion for hearing so that your objection may be 
considered by the Court. 

R.OSERT VI. PITCHEF1. 
Kr\ Tt-iLEEN SIMOi'J 
STEVE M. S!<.HTH 

WALTER A STEIN 
BRIAN P. SULUVAr'l 

KEVIN J, \\'/>.LS:-! 

JUDSON 1NHITE.Hor�H ;·}incerelr, / u/ . ,' /c--...... ... . . -/ 
/ I � i -- / . 

C---- !&:.,_..(___ .. 
. 

JACK SCAROLA 
/JS/.rhp , / 

1 Enc. 
I / ,_/ 

cc: Thomas Clare, Esq. 
Jenner & Block LLP 

��'', .- ,.I "- ...:: .:::> e:.-
WWW.SEARCYLAW.COM 

16div-005197
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#2305 Wlsmk 

COLE\1AN (PARENT) HOLDINGS INC., 

Plaintiffs, 

VS.· 
MOR< rAN STANLEY & CO., INC., 

Defendant, 

MORCIAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

VS. 
MA Ci ,NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

141005/007 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

follow ng: 

DATE: 

TIME 

JUDGE: 

PLAC8: 

May 19, 2004 

8:45 a.m .. 

Hon. Elizabeth T. Maass 

Palm Beach County Comihouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECJFIC MATTERS TO BE HEARD: 

MACANDREWS & FORBES HOLDINGS INC.'S AND COLETVIAL� (PARENT) 

HOLDINGS INC.'S VERIFIED l\tlOTION TO PERMIT FOREIGN ATTORNEY 
TO APPEAR. 

16div-005198



05/14/2004 17:23 FAX 141006/007 

Cole1m n (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case N l.: 2003 CA 005045 AI 
Notice )f Hearing 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax ar d Federal Express to all Counsel on the attached list, this 
lLrf)-,.. /, ! I day of __ �·1 '__,i ,..,,r'· ..,,,..,.._- _--'"_ ,,i1b\__{_ :r-

2004. 

JA�l(/··tAROLA 
Flp{ a Bar No.: 169440 
Sfe� rcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for Coleman (Par-�nt) Holdings Inc. 
and MacAndrews & Forbe:; Holdings, Inc. 

2 
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05/14/2004 17:23 FAX 

Colem .n (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case I'- o.: 2003 CA 005045 AI 
Notice of Hearing 

Josepl 1 Ianno, Jr., Esquire 
Carltc n Fields, et al. 
222 L ikeview Avenue 

Suite] 400 
West_ >alm Beach, FL 33401 

Thom is D. Yannucci, P.C. 
Thom ts A. Clare 
Brett l AcGurk 
Kirkland and Ellis 
655 l '.th Street , N.W., Suite 1200 
Washi :igton, DC 20005 

Jerold S. Solovy, Esq. 
Jennet & Block LLP 
One II :M Plaza 
Suite' 400 
Chica1 :o, IL 60611 

COUNSEL LIST 

3 

� 007 /007 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

ORDER 

THIS CAUSE came before the Court, in Chamb�rs, on Coleman (Parent) Holdings Inc.'s 

Motion to Allow Arthur Andersen LLP Access to Confidential Transcript; attorney Jack Scarola's 

letter dated May 12, 2004; and attorney Joseph lanho's letter dated May 14, 2004. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that counsel are charged with the duty of good faith 

cooperation in setting hearing on the Motion, 30 minutes reserved. It is further 

, ORDERED AND ADJUDGED that at least three business days prior to any hearing Plaintiff 

shall provide opposing counsel and the undersigned a copy of the transcript from the April 30, 2004 

hearing, with the portions Plaintiff seeks to have exempted from the confidentiality order 

highlighted. 

DONE AND ORDERED in West Palm Beach, Palm 
,,.,---­

County, Florida this �ay of 

May, 2004. 

Circuit Court Judge 

16div-005201



copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, TI 606 11 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFIEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Jack Scarola's letter dated May 12, 2004. 

DONE AND ORDERED in West Palm Beach, each County, Florida this 

\�ofMay,2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

16div-005204



COLEMAN (PARENT) HOLbiNGS)NC., 
Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFIEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Joseph Ianno's letter dated May 14, 2004. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this 

\�May, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, 11 60611 

16div-005206



COLEMAN (PARENT) HOLDINGS, INC, 

Plaintiff(s), .. 

vs. 

·MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Jerold Solovy's letter dated May 14, 2004. 

DONE AND ORDERED in West Palm Beach each County, Florida this 

l� of May, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-005207



Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

16div-005208
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KIRKLAND &.. ELLIS LLP 
Fax Transmittal 

655 Fifteenth Street, N.W. 
Washington, o.c. 20005 

Phone: 202 879-5000 
Fax: 202 879-5200 

Please notify us immediately If any pages are not received. 

�001 

THE INFORMATION CONTAINED IN THIS COMMUNICATION IS CONFIDENTIAL, MAY 
BE ATTORNEY�CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION. AND 

IS INTENDED ONLY FOR. THE- USE OF THE ADDRESSEE. UNAUTHORIZED USE, 
DISCLOSURE OR COPYING IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL. 

To: 

Michael T. Brody 

Joseph lanno, Jr., Esq. 

John Scarola, Esq. 

From: 

Zhonette M. Brown 

Message: 

IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, 
PLEASE NOTIFY US IMMEDIATELY AT: 

202 879-5000. 

Company: Fax#: 

Jenner & Block 312-840-7711 

Carlton Fields, PA 561-659-7368 

Searcy Denney Scarola Barnhart & 561-684-5816 
Shipley, P.A. 

Date: Pagesw'cowr. Fax#; 

May 19, 2004 5 202-879-5200 

Direct#: 

312w923-2711 

888-659-9191 

561-686-6300 

Direct#: 

202-879-5108 

Per your letter ofMay 17, 2004, we will take the deposition of Mr. Schwartz onMay26, 2004 jn New York. 
Please find a Notice of Deposition attached. 

16div-005209



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Barry Schwartz, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place 

beginning on May 26, 2004, at 10:00 a.m. and continue from day to day until completed at the 

offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books, 

papers, and other things in his possession or under his control relevant to this lawsuit (and not 

previously produced in discovery) to the examination. 

1 
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Dated: May 19, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar # 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 

Incorporated & Morgan Stanley Senior 
Funding 

2 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

16div-005211



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile on this 19th day of May, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

16div-005212



SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

4 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

VS.· 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
COLEJ\1AN (PARENT) HOLDINGS INC., 

... Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FORPALM BEACH, COUNTY, 
FLORIDA· .... 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

ORDER GRANTING VERIFIED MOTION TO. 

PERl\flT FOREIGN ATTORNEY TO APPEAR 

THIS CAUSE having come before the Cami upon Mac.Andrews & Forbes Holdings, Inc. 

("MAFCO") and Coleman (Parent) Holdings Inc.'s ("CPR") Vedfied Motion to Pennit Foreign 

Attorney Suzanne J. Prysak to Appear pro hac vice, and the Court having been advised of the 

agreenient of Florida counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

MAFCO and CPH's Verified Motion to Pennit Foreign Attorney Suzanne J. Prysak to 

Appe_ar pro !we vice is GRANTED.>Cl'J. W.S- �f'{Se..\<.. � � .f\<>.d\iJ... ·-
� t.,"-"" • '1--

DO NE AND ORDERED in West Palm Beach, Palm Beacl o ty, Florida this !_ day of 

.11At,, 
Mat ch, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 16div-005214



Copies fumished to:· 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 

Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Jolm Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

-2-
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.·J 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant( s). 

ORDER SPECIALLY RE-SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that hearing on Coleman (Parent) Holdings Inc.'s 

Motion to Allow Arthur Andersen LLP Access to Confidential Information set May 24, 

2004 is canceled and is specially re-set before the Honorable Elizabeth T. Maass on May 

28, 2004, at 11 :30 a.m., in Courtroom llA, 205 N. Dixie Hwy, WPB, FL 33401. This is a 
' 

specially set hearing which shall be limited to 30 minutes. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

three (3) days before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of this motion have been settled, 

16div-005216



and an order entered, or the motion withdrawn. 

DONE AND ORDERED in West Palm \ Ct -­
' Palm Beach County, Florida this L 

day of May, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

-Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 

· notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdrninistratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Adrninistratif du Tribunal 
de Palm Beach, situee ii 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561-) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 

16div-005217
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#2305::0/smk 

COLE VIAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MOR< rAN STANLEY & CO., INC., 

Defendant, 

MORC iAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

VS. 

MAC; ,NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

�0011006 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

follow;ng: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

May 24, 2004 

8:45 a.m .. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPEC l:FIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc. and MacAndrews & Forbes Holdings Inc.'s Motion 
for Entry of an Order to Correct Filing Error 

16div-005218



05121/2004 15:47 FAX 

Coleman {Parent) Holdings, Inc. vs Morgun Stanley & Company 
Case No : 2003 CA 005045 AI 
Notice o "Hearing 

�002/006 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
I 

Fax anc I Federal Express to all Counsel on the attached list, this ---'2"---f _ day of /L{ a.v( 
L1 

2004. 

JACK C ROLA 
Flor.' a ar No.: 169440 
S r Denney Scarola 

mhart & Shipley, P.A. 
139 Palm Beach Lakes Boulevard 

West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

2 
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05/21/2004 15:47 FAX 

Colemai (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case Ne.: 2003 CA 005045 AI 
Notice c FHearing 

Joseph Ianno, Jr., Esquire 
Carlto11 Fields, et al. 
222 Li: keview Avenue 
Suitel·WO 
West Falm Beach, FL 33401 · 

Thomfs D. Yannucci, P.C. 
Thomf s A. Clare 
Brett I\ lcGurk 
Kirkla· 1d and Ellis 
655 15th Street, N.W., Suite 1200 
Washi 1gton, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One II ;M Plaza 
Suite t 400 
Chicaro, IL 60611 

COUNSEL LIST 

3 

�003/006 
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#23058)/mp 

COLE! 1AN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORC AN STANLEY & CO., INC., 

Defendant, 

MOR( AN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 

MAC! .NDREWS & FORBES HOLDINGS, 

INC., 
Defendant, 

141004/006 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL ·:IRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

MOTION FOR ENTRY OF AN 
ORDER TO CORRECT FILING ERROR 

COLEMAN (PARENT) HOLDINGS INC. moves this Honorable Court to enter an Order 

correc .ing the inadvertent en-or which occun-ed in the recent filing of Coleman (Parent)'s Notice 

of Co1.ipliance With Order of May 17, 2004, when the attached transcript was not filed under 

seal. 

16div-005221



05/21/2004 15:49 FAX 

Colem: .n (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Stipula :ed Motion For Entry Of An Order To Co1Tect Filing En-or 
Case No.: 2003 CA 005045 Al 

�005/006 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fomished by 

Fax an j Federal Express to all counsel on the attached list on this l I - day of t 1 o...u;r- ' 
2004. 

i � 
,, _______ / �� 

Flo · a �ar No.: 169440 
Se ·cy):'.>enney Scarola 

ar art & Shipley, P.A. 
1 Palm Beach Lakes Bculevard 
est Palm Beach, FL 33409 

Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Coleman and Mafco 
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05/21/2004 15:49 FAX 

Colem m (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Stipuh�ted Motion For Entry Of An Order To Correct Filing Error 
Case!'- o.: 2003 CA 005045 AI 

Josept Ianno, Jr., Esquire 
Carlto i Fields, et al. 
222 u keview A venue 
Suite! lOO 
West l 'aim Beach, FL 33401 

Thom;;s D. Yannucci, P.C. 
Thom; lS A. Clare 
Brett r !fcGurk 
Kirkland and Ellis 
655 1! th Street, N.W., Suite 1200 
Washi 11gton, DC 20005 

Jerold S. Solovy, Esq. 
Jenne1 & Block LLP 
One Il �M Plaza 
Suite ·�400 
Chica. �o, IL 60611 

COUNSEL LIST 

3 
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#230580/mp 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

ORDER DIRECTING THE SEALING OF PRIOR FILING 

Upon consideration of the Motion of Coleman (Parent) Holdings Inc. for Entry of an 

Order to Correct Filing E1Tor, the Clerk of Court is hereby directed to seal Coleman (Parent) 

Holdings, Inc.'s Notice of Compliance With Order of May 17, 2004 bearing Certificate of 

Service date May 20, 2004. 

DONE AND ORDERED at West Palm Beach, Palm :sSIGNCQANJl�JEQ 
day of , 2004. 
----- MAY 2 4 2004 

Efl�BETH I MAASS 
T.MAASS 

CIRCUIT COURT JUDGE 
Copies have been furnished to all counsel on the attached counsel list. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 6061 1 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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05/26/2004 13:37 FAX 561 659 7368 CARLTON FIELDS WPB 141003/015 

COLEMAN (PARENT) HOLDINGS. INC .• 

Plaintiff, 

v. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN TIIE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PAI.M BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

) �OTIC:E OF FILING PLEADING UNl>ER SEAL 

Morgan Stanley & Co. Inco:i;poiated and Morgan Stanley Senior Funding, Inc. ("Morgan 

Stanley"), by and through their undersigned counsel, hereby give notice that the Morgan 

Stanley's Response and Opposition to Coleman (Parent) Holdings, Inc. 's Motion to Allow Arthur 

Andersen Access to Confidential Transcript has been filed under seal this 26th day of May, 

2004. 

WPB#57126 l .11 . 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 
.Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
ft.. 

all counsel of record on the service list below by facsimile and Federal Express on this� 

day of May. 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 

· KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 
TODD & EV ANS P.L.L.C. 

Sumner Square 
1615 M. Street, N.W .• Suite 400 
Washington, D.C. 2')036 
Telephone: (202) 3i6.:7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

WPB#S71261.8 

CARLTON FIELDS, P.A. 
222 Lakeview Ave.� Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltontields.com 

2 
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MAY-27-2004 17:40 JENNER AND BLOCK LLPC 

FAX TRANSMllTAL 

Date: 

To: 

From: 

May 27, 2004 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
Carlton Fields, P.A. 
222 Lake View Avenue 
West Palm Beach, FL 33401 

Stephen P. Baker 
312 840-7211 

312 527 0484 P.01/11 

.JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 606II-7603 
Tel 312 222-9350 
www.jenner.com 

Fax: 202 879-5200 
Voice: 202 879-5993 

Fax: 561 659-7368 
Voice: 561 659-7070 

Chicago 
Dallas 
Washington, DC 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is 
attorney work product, privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately 
by tel1�phone, and return the original message to us at the above address via postal service. Thank you. 

Message: Please see attached. 

Total number of pages including this cover sheet: \ J 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Sue Durkin 

Time Sent: 

SentBy: �� 
Extension: 63 87 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) Case No. 2003 CA 005045 AI 

) 
) Judge Elizabeth T. Maass 
) 
) 
) 
) 

��--���������������� 

AMENDED NOTICE OF DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. ("CPH") requests 
the deposition upon oral examination of the fol1owing non-party witness pursuant to the commission 
issued by the Circuit Court of the Fifteenth Judicial District of Florida and the subpoena issued in 
aid of that commission by the Supreme Court of the State of New York on the date, time, and 
location set forth below: 

DEPONENT DATE AND TIME LOCATION 

Jam es Stynes July 1, 2004 at 10:00 a.m. Esquire Deposition Services 
941 Park Ave. Apt. 9C 216 E. 45th Street, 8th FL 
New York, New York New York, New York 10017 
10028 

The witness will be requested to bring to the deposition the documents specified in Exhibit 
A to the Subpoena. The deposition wi11 be recorded by stenographic and audio-visual means and 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services, New York, NY. 

16div-005229
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 27th day of May, 2004. 

Jerold S. Solovy 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDJNGS INC. 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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MAY-27-2004 17:41 JENNER AND BLOCK LLPC 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Iaru10, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Documcnl Number : l 080290 

-3-

312 527 0484 P.04/11 
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MAY-27-2004 17:41 JENNER AND BLOCK LLPC 312 527 0484 P.05/11 

EXHIBIT A 

TO SUBPOENA TO NON-PARTY 

JAMES STYNES 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTS REQUESTED 

1. All documents concerning the identity of any Morgan Stanley personnel who 

performed any work for Sunbeam concerning the Coleman Transaction, the Subordinated Debenture 

Offering, the Bank Facility, or the Credit Agreement. 

2. All documents concerning Sunbeam's engagement of Morgan Stanley, 

including but not limited to engagement letters, bills, invoices, billing or payment records, and back-

up for statements of professional services rendered and/or expenses incurred in connection with 

Morgan Stanley's work for Sunbeam. 

3. All calendars, diaries, timekeeping sheets or records maintained by You 

concerning any activities or services performed for Sunbeam, Morgan Stanley, or MSSF. 

4. A11 documents concerning any investigation, analysis or due diligence 

concerning Sunbeam or Coleman provided to or conducted by or on behalf of Morgan Stanley or 

MSSF. 

5. All documents concerning attempts by Morgan Stanley to locate (a) someone 

to purchase or otherwise acquire Sunbeam, in whole or in part, whether through merger, purchase, 

transfer of assets or securities, or otherwise or (b) companies for Sunbeam to purchase or otherwise 

acquire, whether through merger, purchase, transfer of assets or securities, or otherwise. 

6. All documents concerning the Coleman Transaction, the Credit Agreement, 

the Bank Facilities, or the Subordinated Debenture Offering. 

16div-005232
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7. All documents concerning the "bring-down" due diligence for the 

Subord:inated Debenture Offering. 

8. All documents concerningSunbearn's March 19, 1998press release, including 

but not limited to whether to issue the press release, whether to include all or any portion of the 

March 19, 1 998 press release in the Offering Memorandum, or concerning the contents or drafting 

of the press release. 

9. All documents concerning Sunbeam's actual or expected sales, revenues, or 

earnings for al l or any portion of 1996, 1997, or 1998. 

Memorandum. 

10. All documents concerning the drafting and issuance of the Offering 

1 1. AIJ documents concerning the March 1 9, 1998 drafting session and/or meeting 

that took place at Global Financial Press concerning the Offering Memorandum. 

12. All documents concerning any conversations or communications of any kind 

involving John Tyree or Lawrence Bornstein concerning Sunbeam. 

13. AH documents relating to synergies that might be achieved from a business 

combination of Sunbeam, and any or all of Coleman, Signature Brands USA, and First Alert, Inc. 

14. AIJ documents concerning the sale of the Subordinated Debentures, including 

but not limited to documents concerning roadshows; communications with potential investors, CPH, 

Coleman, Mafco, or analysts; or communications with or among Morgan Stanley's personnel. 

15. All documents reflecting or concerning any communications between or 

amongany ofMorganStanley, MSSF,DavisPolk,Sunbeam, ArthurAndersenLL P, and/orSkadden 

concerning Sunbeam, the Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, or the Credit Agreement. 

-2-
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16. All documents concerning any "comfort letters" prepared in connection with 

the Subordinated Debenture Offering or the Credit Agreement including but not limited to Arthur 

Andersen's letters dated March 19, 1998 and March 25, 1998 and any drafts of those letters. 

17. A11 documents concerning any valuation of Coleman or Sunbeam securities 

(a) prepared or performed by Morgan Stanley or MSSF or (b) provided to Morgan Stanley or MSSF. 

18. All documents You or Morgan Stanley provided to or received from the SEC, 

the Justice Department, the U.S. Attorney for the Southern District of New York, the Attorney 

General of New York, any other federal or state governmental or regulatory body, or any other self­

regulatory body concerning Sunbeam, Morgan Stanley, MSSF, the Coleman Transaction, the 

Subordinated Debenture Offering, and/or the Bank Facilities. The relevant time period for this 

request is February 1998 through the date of service of this subpoena. 

Litigations. 

19. All documents you provided to any party in connection with any of the 

DEFINITIONS 

1. ..Arthur Andersen" means Arthur Andersen LLP and its present and former 

partners and employees. 

2. "CPH" means Coleman (Parent) Holdings Inc., and its present and former 

officers, directors, and employees. 

3. "Coleman Transaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. "Communication" means the transmittal ofinformation (in the form of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

-3-
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5. ''Concerning" means concernmg, reflecting, relating to, referring to, 

describing, evidencing, or constituting. 

6. "Credit Agreement" means that agreement entered into by Sunbeam 

Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America National 

Trust and Savings Association, and First Union National Bank (now known as Wachovia Bank, 

National Association), as lenders, dated March 30, 1998 and amended periodically thereafter by 

agreement of the parties. 

7. "Documents" shall be given the broad meaning provided in CPLR Rule 3120 

and refers to any form or means, whether physical, visual, or electronic, in or by which words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or electronically 

stored, including any and all drafts of any final document. The word "documents" shall include, by 

way of example and not by way of limitation, a11 of the following: papers, correspondence, trade 

letters, envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other form of communication or information is recorded or reproduced, together with 

-4-
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all notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

8. "Litigations" means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla.); Camden Asset Management. L.P .. et al. v. Sunbeam Corporation. et al., 

98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap. et al., No. 

CL983 l.68AD (151h Jud. Cir., Fla.); Stapleton v. Sunbeam Coro .. et al., No. 98-1676-Civ.-King(S.D. 

Fla.); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL005444AN (151h Jud. Cir., Fla.); In 

re Sunbeam Corp., No. 01-40291 (AJG)(Bankr. S.D.N.Y.), and every adversaryproceeding therein; 

SEC v. Dunlap. et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management 

LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. 

v. Arthur Andersen LLP. et al., No. CA OJ-06062AN (151h Jud. Cir., Fla); Albert J. Dunlap and 

Sunbeam Corporation, No. 32 160 00088 99 (AAA); and Russell A. Kersh and Sunbeam 

Corporation, No. 32 160 00091 99 (AAA); In the Matter of Sunbeam Corp., SEC Administrative 

Proceeding File No. 3-10481; In the Matter of David C. Fannin, SEC Administrative Proceeding File 

No. 3-10482, and any other matter involving the Coleman Transaction, the Credit Agreement, the 

Bank Facilities, or the Subordinated Debenture Offering. 

9. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

10. "MSSF" means Morgan Stanley Senior Funding, Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents. 

-5-
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11. "Person" means any natural person, corporation, limited liability company, 

trust, joint venture, association, company, partnership, governmental authority, or other entity. 

12. "SEC" means the Securities and Exchange Commission. 

13. "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and any ofits 

present and former partners, employees, representatives and agents. 

14. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

15. "Sunbeam" means Sunbeam Corporation and any of its present and former 

officers, directors, employees, representatives, and agents. 

16. "You" or"Your" means James Stynes and any of James Stynes's present and 

fonner representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course ofbusiness, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents sha11 be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be April I, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate 

in whole or in part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsequent to that period. Please supplement or 

-6-
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correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

Doc.# 10!!0303 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without limitation"; and 

c. The use of the singular form of any word includes the plural and vice versa. 

-7-
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COLEMAN {PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

. FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER AND RE-NOTICE OF HEARING 

This case came before the Court May 28, 2004 on Coleman (Parent) Holding Inc.'s 

Motion to Allow Arthur Andersen LLP Access to Confidential Information, with all 

counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that hearing on Coleman (Parent) Holding Inc.'s 

Motion to Allow Arthur Andersen LLP Access to Confidential Information is hereby re-set 

for 

June 7, 2004, at I :30 p.m. 

at the West Palm Beach Courthouse, Room I IA, 205 N Dixie Hwy, WPB,FL. Defendant 

shall provide the undersigned and opposing counsel with a copy of the transcript from the 
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April 30, 2004 hearing with all portions Defendant claims to be confidential highlighted by 

12 noon June 3, 2004. 

DONE AND ORDERED in West Palm 
day of May, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

alm Beach County, Florida thi�
, 

ELIZABETH T. MAASS 
Circuit Court Judge 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitl�d, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la 
Oficina Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, 
Florida, 33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa 
la notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 
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CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis Sa-a); si OU hebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirrne, et en besoin de n'irnporte accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du 
Tribunal de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, 
numero de telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou 
sourds, appelez 1-800-955-8771. 
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                                                                     1

           1         IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
                      IN AND FOR PALM BEACH COUNTY, FLORIDA
           2

           3

           4

           5                                 CASE NO. CA 03-5045 AI

           6   COLEMAN (PARENT) HOLDINGS, INC.,

           7                Plaintiff(s),

           8   vs.

           9   MORGAN STANLEY & CO., INC.,

          10                Defendant(s).
               __________________________________/
          11
                                             CASE NO. CA 03-5165 AI
          12
               MORGAN STANLEY SENIOR FUNDING, INC.,
          13
                            Plaintiff(s),
          14
               vs.
          15
               MACANDREWS & FORBES HOLDINGS, INC.,
          16
                            Defendant(s).
          17   _________________________________/

          18

          19

          20              TRANSCRIPT OF THE PROCEEDINGS
                    BEFORE THE HONORABLE ELIZABETH T. MAASS,
          21                 ON FRIDAY, MAY 28, 2004.

          22

          23

          24

          25
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                                PINNACLE REPORTING, INC.
                                    (561) 820-9066

                                                                     2

           1   APPEARANCES:

           2   FOR THE PLAINTIFF(S):
               SEARCY DENNEY SCAROLA
           3   BARNHART & SHIPLEY
               2139 Palm Beach Lakes Blvd.
           4   West Palm Beach, Florida  33409
               BY:  JACK SCAROLA, ESQUIRE
           5              - AND -
               JENNER & BLOCK
           6

           7   BY: RONALD MARMER, ESQUIRE
               Appearing via telephone
           8
               FOR THE DEFENDANT(S):
           9   CARLTON FIELDS
               222 Lakeview Ave.
          10   Suite 1400
               West Palm Beach, Florida
          11   BY:  JOSEPH IANNO, JR., ESQUIRE
                          - AND -
          12   KIRKLAND & ELLIS, LLP
               777 South Figueroa Street
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           1             TRANSCRIPT OF THE PROCEEDINGS, TAKEN BEFORE THE

           2   HONORABLE ELIZABETH T. MAASS IN COURTROOM 11A, PALM

           3   BEACH COUNTY COURTHOUSE, WEST PALM BEACH, FLORIDA,

           4   ON FRIDAY, MAY, 28, 2004, BEGINNING AT 11:28 A.M.

           5                        -   -   -

           6             THE COURT:  Good morning.  Have a seat.

           7             MR. SCAROLA:  Good morning, Your Honor.

           8             THE COURT:  We are back on Coleman and

           9        Morgan Stanley, and this is Plaintiff's motion.

          10        What did you want to say in support of it?

          11             MR. SCAROLA:  I would request, Your Honor,

          12        if I may, that we tie in some folks from

          13        Chicago who would like to be able to listen in

          14        and perhaps participate.

          15             THE COURT:  Sure.  Who are they?

          16             MR. SCAROLA:  I know that Mr. Shaw is

          17        likely to be on the other end of the line.

          18        These are the Jenner and Block attorneys, Your

          19        Honor, and this is the toll free number and the

          20        participant number for the conference.

          21             THE COURT:  Okay.  They represent Coleman

          22        as well?
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          23             MR. SCAROLA:  They are co-counsel with me,

          24        yes, Your Honor.

          25             THE COURT:  Do you want to just place a

                                PINNACLE REPORTING, INC.
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           1        phone call?

           2             MR. IANNO:  Your Honor, while we're doing

           3        that, I guess pursuant to the stipulated

           4        confidentiality order in this case, we are

           5        designating this transcript as confidential.

           6        It's not necessary to close the proceedings

           7        since there is no one else in the courtroom

           8        other than counsel.

           9             THE COURT:  Is what you're suggesting --

          10        this is actually something I probably need to

          11        go back and look at the transcript from the

          12        last hearing -- is that any transcript of this

          13        hearing will be deemed confidential for

          14        purposes of that order?

          15             MR. IANNO:  Correct.

          16             THE COURT:  Just the transcript?

          17             MR. SCAROLA:  I believe they have the

          18        unilateral right to make that designation and I

          19        recognize their unilateral right to make that

          20        designation.  I will offer the same stipulation

          21        that I entered into at the commencement of the
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          22        last hearing; and that is, that nothing that is

          23        said during the course of this hearing will be

          24        deemed to constitute either a violation of the

          25        confidentiality order or a waiver of the
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                                                                     5

           1        confidentiality order.

           2             THE COURT:  Okay.  So is that -- would you

           3        accept that stipulation?

           4             MR. IANNO:  Well, I understand that, Your

           5        Honor, but --

           6             MR. SCAROLA:  Could we hold on just one

           7        second?

           8             THE BAILIFF:  Ron Marmer I have on the

           9        phone.

          10             MR. SCAROLA:  That's fine.

          11             (Thereupon, Ronald Marmer appeared via telephone

          12   and the following proceedings were had.)

          13             THE COURT:  Hi, this is Judge Maass.  Who

          14        do I have on the phone?

          15             MR. MARMER:  Good morning, Your Honor.

          16        This is Ron Marmer from Jenner and Block in

          17        Chicago.

          18             THE COURT:  Hi.  I have you on the speaker

          19        phone in the courtroom in Coleman Parent versus
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          20        Morgan Stanley.  We're going to put you up.  It

          21        sometimes can be difficult to hear, so if you

          22        have a problem let us know.

          23             And you all might want to pull the podiums

          24        forward maybe just so he can hear you a little

          25        bit better.
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           1

           2             MR. SCAROLA:  Thank you very much, Your

           3        Honor.

           4             THE COURT:  Let's go back to where we

           5        were, first dealing with, as I understand it,

           6        Mr. Ianno has designated any transcript from

           7        this proceeding as confidential pursuant to the

           8        prior stipulated confidentiality order.  And,

           9        Mr. Scarola, you were offering the same

          10        stipulation that counsel reached at the prior

          11        hearing, which is that nothing said in this

          12        hearing will be deemed to either waive or be in

          13        violation of the prior confidentiality order?

          14             MR. SCAROLA:  That is correct, Your Honor.

          15             THE COURT:  And would your client accept

          16        that stipulation?

          17             MR. IANNO:  We accept that stipulation,

          18        Your Honor.  But I want to go also one step
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          19        further with what the Court said on the

          20        transcript to make sure we clarify that even

          21        though the transcript is confidential, that the

          22        parties -- and I think Mr. Scarola acknowledges

          23        this at the end of the last hearing -- can't go

          24        out and say what was said in the transcript.

          25        Even though the written word is confidential,
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           1        you can't orally go out and disclose what the

           2        transcript says to third parties.

           3             And Mr. Scarola, I don't know if he agrees

           4        with that or not, but that's our position.

           5        Just because a transcript is confidential, you

           6        shouldn't be able to disclose to third parties

           7        under the confidentiality order what you can't

           8        say.

           9             MR. SCAROLA:  I am not willing, as I stand

          10        here, to enter into a verbal modification of

          11        the confidentiality order which was reached

          12        after considerable negotiation among counsel

          13        and carefully drafted to define its proper

          14        scope.

          15             I will tell you that subjectively, I don't

          16        think that someone can evade the
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          17        confidentiality order by verbally communicating

          18        something that is designated as confidential.

          19             THE COURT:  Does either side have a copy

          20        of the stipulated confidentiality order?

          21             MR. SCAROLA:  Yes, Your Honor.

          22             THE COURT:  That would be helpful.

          23             MR. SCAROLA:  Do you have multiple copies?

          24        I have one.

          25             MR. IANNO:  I have just one.
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           1             THE COURT:  We'll make a photocopy of

           2        that.

           3             MR. IANNO:  We have another copy, Your

           4        Honor, but I don't know if you have the

           5        reference binder that we sent over in this

           6        case.

           7             THE COURT:  I do.  Is it in there?

           8             MR. IANNO:  It should be.

           9             THE COURT:  I should have guessed that it

          10        would be in there.

          11             MR. SCAROLA:  I'm sure we've provided

          12        copies to Your Honor on a couple of occasions.

          13             THE COURT:  I have seen multiple copies, I

          14        just --

          15             MR. IANNO:  In the reference binder it
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          16        should be under one of those tabs.  It's the

          17        third one, tab three.  It's in both cases.  The

          18        same one in both cases.

          19             THE COURT:  Okay, let me look.

          20             Okay.  Back to where we were.  You were

          21        saying you would not accept a stipulation that

          22        said -- that any oral statement of what

          23        transpired at this hearing will be deemed

          24        confidential as well or could not be made?

          25             MR. SCAROLA:  What I am saying, Your
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           1        Honor, is that the stipulated confidentiality

           2        order says what it says.  And to the extent

           3        that it would apply to any of the matters that

           4        are disclosed during the course of this

           5        hearing, to the extent that disclosures during

           6        this hearing would constitute what the

           7        confidentiality order describes and defines as

           8        litigation materials, once they unilaterally

           9        designate the transcript as confidential, I

          10        can't disclose that information, as I

          11        understand the confidentiality order.

          12             And my subjective belief as I stand here

          13        right now is, not only could I not hand someone
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          14        the transcript while that designation remains

          15        in place, I think that a reasonable reading of

          16        the confidentiality order would preclude me

          17        from accomplishing indirectly that which I am

          18        prohibited from accomplishing directly.  I not

          19        only can't hand them the transcript unless and

          20        until the confidentiality provisions or the

          21        confidentiality designation is removed, I can't

          22        tell them confidential information, either.

          23             That's my subjective belief.  If that's

          24        what the confidentiality order says, that's

          25        what we're going to do.
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           1             THE COURT:  I think that's probably fine

           2        for today's purposes.

           3             I will be honest with you, at some point

           4        we all need to go back and give some, I think,

           5        more thought to what we are designating as

           6        confidential.  For instance, it should not be

           7        confidential whether or not I greeted you guys

           8        when you came in the courtroom.  You know, at

           9        some point we're likely to get ourselves into

          10        trouble if we keep sort of over-designating

          11        information.

          12             MR. IANNO:  Agreed.
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          13             THE COURT:  Okay.  Are we prepared to go

          14        forward today then?

          15             MR. SCAROLA:  We are, Your Honor, yes.

          16             THE COURT:  Okay.  What did you want to

          17        say in support of the motion?

          18             MR. SCAROLA:  Your Honor, we are here

          19        before the Court seeking permission to make a

          20        limited disclosure of information that has been

          21        designated under the terms of the

          22        confidentiality order as litigation materials

          23        subject to the orders provision; specifically,

          24        the transcript of the last hearing held before

          25        Your Honor.
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           1             In support of that motion, I would point

           2        out first that the contention on the part of

           3        Morgan Stanley that we somehow stipulated to

           4        preserve everything said during the course of

           5        the last hearing as confidential is simply not

           6        supported by the transcript of the hearing.

           7             I stipulated to the following, and Your

           8        Honor has a copy of the transcript.  It's pages

           9        five and six of the transcript.  And the heart

          10        of the stipulation appears at page seven.
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          11             The Court at line 3 says:  "I assume what

          12        you're saying is that you want sort of

          13        everything we say to be deemed confidential

          14        under the terms of the stipulated

          15        confidentiality order?"

          16             Mr. Bemis responds:  "Either that, and a

          17        statement that no one is going to allege later

          18        that statements made in response to arguments

          19        made with respect to documents filed under seal

          20        are going to violate the confidentiality

          21        order."

          22             My response:  "Your Honor, we will agree

          23        that participation in this hearing will not

          24        constitute a waiver of any confidentiality

          25        argument.  I think that's what Mr. Bemis is
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           1        asking for and we don't have a problem with

           2        that."

           3             The Court says:  "Or a violation?"

           4             And I agree:  "Or a violation of the

           5        confidentiality order."

           6             THE COURT:  That's what I highlighted,

           7        which was my first question.  Are you simply

           8        trying to seek a declaration that nothing

           9        prohibits your telling a third party what
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          10        transpired at this hearing?  Because the only

          11        thing that was stipulated to was that whatever

          12        was said at the hearing wouldn't be a waiver of

          13        the confidentiality provision or a violation of

          14        the confidentiality order.

          15             MR. SCAROLA:  Yes, Your Honor.  Where that

          16        brings us is to this point:  They have said we

          17        can't show it to anyone because we stipulated

          18        that it was going to be confidential and the

          19        burden, therefore, rests on us that it's going

          20        to be confidential.

          21             THE COURT:  And you're saying, no, we

          22        didn't?

          23             MR. SCAROLA:  I'm saying, no, there is no

          24        such stipulation.  What we acknowledged was,

          25        they have the right to unilaterally designate
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           1        that hearing, the transcript of that hearing,

           2        or they've claimed a right to unilaterally

           3        designate the transcript of that hearing as

           4        confidential.

           5             Then, under the terms of the

           6        confidentiality order we challenge that

           7        stipulation, the burden shifts to them to
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           8        demonstrate that this in fact is confidential

           9        information.

          10             THE COURT:  So let me ask you this:  The

          11        argument you are raising now was an argument

          12        that occurred to me when I was reviewing the

          13        transcript yesterday.  Was this one that was

          14        made to them before today?

          15             MR. SCAROLA:  Was what one made before

          16        today?

          17             THE COURT:  You filed a motion.  Did the

          18        motion raise the issue that it's our position

          19        that the transcript itself wasn't designated

          20        confidential and we want to be able to disclose

          21        it?  Because I didn't think it did.

          22             MR. SCAROLA:  Please understand, I'm not

          23        contending they haven't designated the

          24        transcript as confidential; they have.  They

          25        told us that they wanted it to be confidential
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           1        at the hearing.

           2             THE COURT:  Let me find your motion then,

           3        because I need to see exactly what issue the

           4        motion raised.

           5             MR. IANNO:  It's in the notebook at tab

           6        one for this hearing.  I'm sorry, Your Honor.
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           7             THE COURT:  I'm sure it is, I just have to

           8        find the notebook for this hearing.

           9             MR. SCAROLA:  I can provide the Court with

          10        a copy right here, Your Honor.

          11             THE COURT:  I have it.  That's okay, I do

          12        have it.  Thanks.

          13             Where in the transcript do we think that

          14        Morgan Stanley designated the entire transcript

          15        as confidential?  Do we think that happened at

          16        that hearing?

          17             MR. SCAROLA:  I don't think there is any

          18        dispute between us that that's --

          19             THE COURT:  Do we think that happened at

          20        the hearing is my question.

          21             MR. IANNO:  We think Mr. Scarola and

          22        Morgan Stanley agreed to it, Your Honor, and

          23        it's on page 140 -- 140-something.

          24             THE COURT:  140 what?

          25             MR. IANNO:  It's on page 140, line 11.
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           1        It's Mr. Scarola speaking, Your Honor.

           2             THE COURT:  Let me read it, okay?

           3             MR. IANNO:  And, Your Honor, if you go to

           4        page 142, line 3.
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           5             THE COURT:  Okay.  I would agree at page

           6        44 is where Defendant designates it as

           7        confidential.

           8             MR. SCAROLA:  144, Your Honor.

           9             THE COURT:  144.

          10             And I'm talking to Mr. Bemis at line 17:

          11        "Right.  And you're saying that, as I

          12        understand it, you're agreeing to or you are

          13        designating the entire thing as confidential,

          14        correct?"

          15             Mr. Bemis:  "Yes."

          16             And then I turn to you, Mr. Scarola, and

          17        basically said:  "And you're going to want to

          18        file a motion."

          19             MR. SCAROLA:  Yes, and that's why we're

          20        here.

          21             THE COURT:  So you're saying the burden is

          22        on them to show what's confidential about this?

          23             MR. SCAROLA:  Exactly.  They are

          24        obliged -- once we have challenged the

          25        confidentiality designation, as we now have by
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           1        way of this motion, the burden shifts to them

           2        to demonstrate that it is properly retained as

           3        confidential under the terms of the
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           4        confidentiality order.

           5             And I want to call the Court's attention

           6        to just a couple of quick things before we turn

           7        it over to them to meet their burden.

           8             First, this order pertains to litigation

           9        materials.  Litigation materials are defined in

          10        paragraph number one of the stipulated order.

          11        And it says, "Litigation materials are all non-

          12        public and confidential information disclosed

          13        by any party hereto during the course of the

          14        captioned litigation."  That, I suggest, is the

          15        relevant portion of the litigation materials

          16        designation.

          17             There is an exception.  Paragraph two

          18        says, "This order shall not apply to any

          19        information that, A, is already in a receiving

          20        parties' possession."

          21             Now the only thing that could arguably be

          22        suggested is confidential is the contents of

          23        the settlement agreement; in particular, the

          24        reference in this transcript to the amount of

          25        the settlement.  We certainly knew about that.
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           1        We were the ones who disclosed it to them.  It
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           2        is information that was already in our

           3        possession.  So they have no right to designate

           4        as confidential in this proceeding information

           5        that we already had, point number one.

           6             MR. IANNO:  Your Honor, can I object to

           7        this?  None of this is raised in Mr. Scarola's

           8        motion.  None of this argument is raised at all

           9        in the motion.  The motion is very bare bones

          10        and fails to meet the minimal requirements.

          11             I feel that now we're being ambushed by

          12        Mr. Scarola's argument that this is litigation

          13        materials, all this argument.  So I object to

          14        that argument, him going outside of his motion.

          15             MR. SCAROLA:  I don't see how that

          16        possibly could be suggested as --

          17             THE COURT:  I understand your point.  But

          18        what else did you want to say?

          19             MR. SCAROLA:  Paragraph 9I.  That

          20        paragraph provides that even materials that

          21        have properly been designated as confidential

          22        may be shown to the author of the materials,

          23        although the author is not supposed to retain a

          24        copy.

          25             What we are asking is that we disclose
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           1        information to Arthur Anderson that Arthur

           2        Anderson already has because it was the author

           3        of the materials, it signed the settlement

           4        agreement.

           5             THE COURT:  Is it accurate to say that

           6        what you're seeking permission to do is just to

           7        tell them what defense counsel said in the

           8        hearing about the terms of the settlement?

           9             MR. SCAROLA:  We want to show them the

          10        entire transcript so that they understand the

          11        context in which that information was

          12        disclosed.  Remember, this was not a closed

          13        hearing.

          14             THE COURT:  I understand that.

          15             Do we, first of all, agree that at the end

          16        of the last hearing Defendant designated the

          17        entire transcript as confidential under the

          18        terms of the order?

          19             MR. IANNO:  After Mr. Scarola did, we

          20        agreed with him.

          21             THE COURT:  Well, Mr. Scarola said ten

          22        days and you guys said, no, we're designating

          23        the whole thing, basically.

          24             MR. IANNO:  He wanted it designated as

          25        confidential for at least ten days.  We said

                                PINNACLE REPORTING, INC.
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           1        we're designating the whole thing.

           2             THE COURT:  Right.  And he said, fine,

           3        I'll file a motion to get the stuff I want

           4        released released.

           5             MR. IANNO:  Correct.

           6             THE COURT:  Is it still you're client's

           7        position that the entire thing is properly

           8        designated as confidential?

           9             MR. IANNO:  Well, Your Honor, I don't

          10        think that's our position.

          11             What the Court required Mr. Scarola to do

          12        when we came here a week ago Wednesday is, tell

          13        me those portions you want to disclose to

          14        Arthur Anderson.

          15             THE COURT:  And he said the whole thing.

          16             MR. IANNO:  The whole thing.

          17             And it's our position that under the

          18        Court's previous orders relating to the Arthur

          19        Anderson settlement agreement, the Court

          20        specifically ordered the parties to hold that

          21        settlement agreement as confidential, that

          22        those parts of the settlement agreement and

          23        those parts of the transcript where the

          24        settlement agreement was discussed needs to

          25        remain confidential.
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           1             But it's not -- I think the point here,

           2        Your Honor, is what you were catching.  Mr.

           3        Scarola doesn't -- the provisions he read of

           4        the stipulated confidentiality order don't

           5        apply.  He doesn't want to disclose the

           6        settlement agreement to Arthur Anderson.

           7        Clearly, they have that document.  He wants to

           8        disclose counsel's argument.

           9             THE COURT:  Well, why is that

          10        confidential?

          11             MR. IANNO:  Because the Court said the

          12        terms of the settlement agreement need to

          13        remain confidential.  Our argument here was

          14        confidential, it shouldn't be disclosed.  They

          15        don't need to know.  There has been no purpose

          16        given --

          17             THE COURT:  I don't know that that's the

          18        standard.  I mean, you know, I need -- and I'm

          19        sure you can explain it to me later -- a better

          20        understanding of the dynamic of why they want

          21        to disclose this to Arthur Anderson -- and

          22        please, I don't mean this in a derogatory

          23        fashion -- other than to be tattletales.  So I

          24        need to have a sense of what's truly going on
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          25        here.
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           1             That said, I don't know that that's really

           2        going to effect the legal ruling of is this

           3        properly deemed confidential or not.  We don't

           4        go around designating things confidential

           5        unless there really is some purpose.  And by

           6        that, I mean some legal purpose of designating

           7        this confidential.

           8             MR. IANNO:  Your Honor, we don't know what

           9        their purpose is because their motion doesn't

          10        tell us.  We can assume, and that's what we put

          11        in our response, that there is no legitimate

          12        purpose.

          13             THE COURT:  Why does that matter if it

          14        shouldn't be -- I mean, please understand, I

          15        feel strongly that we don't keep secrets when

          16        you choose to litigate in a public forum.  And

          17        absent a trade secret, a privilege, or some

          18        overriding public policy consideration that

          19        would suggest things should not be public, they

          20        should be public.

          21             And I would agree sometimes that means

          22        embarrassing things are disclosed, derogatory
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          23        things are disclosed, things that maybe civil

          24        people would prefer not be disclosed get

          25        disclosed.  But it doesn't change the legal
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           1        analysis.  If it's not properly kept

           2        confidential for an overriding public purpose,

           3        it's simply not kept confidential.

           4             So what I need -- I would agree with Mr.

           5        Scarola that Defendant is the one who

           6        designated the entire transcript as

           7        confidential.  So what I will need you to do is

           8        to defend -- if you're telling me you need to

           9        go back and review it and decide which parts

          10        you really think are confidential, you need to

          11        isolate those.  And then I need you to be able

          12        to defend why they are confidential.  And we

          13        can come back after lunch after you've had a

          14        chance to do that exercise.

          15             MR. IANNO:  Well, Your Honor, I thought

          16        Mr. Scarola was going to do that; he did not.

          17        I wasn't prepared to do that today.  We are

          18        prepared to argue that Mr. Scarola has not met

          19        any burden or stated any legitimate purpose for

          20        disclosing that.

          21             THE COURT:  I'm just saying, I don't
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          22        think that -- that may be an interesting fact,

          23        but I don't know that it's legally relevant.

          24             So I am happy to come back at 1:30 and

          25        hopefully you've marked up the transcript by
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           1        then and we can at least isolate the parts that

           2        you are claiming are legitimately confidential.

           3             MR. IANNO:  Mr. Bemis, I know, has a

           4        flight to catch, Your Honor, because of the

           5        holiday weekend.

           6             THE COURT:  I am going on vacation for a

           7        week.  I am happy to take you guys the first

           8        day I come back from my vacation, which will be

           9        June -- whatever it is.

          10             MR. SCAROLA:  Respectfully, Your Honor, I

          11        know that they would love to have a further

          12        delay --

          13             THE COURT:  I understand that they

          14        originally sought to push this off further.

          15        But in all honesty, without an understanding of

          16        the dynamic of why it's so critical this

          17        information be disclosed, it's hard for me --

          18        in all honesty, Mr. Scarola, the argument you

          19        are making now, while it occurred to me when I
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          20        read the transcript, I was not aware from the

          21        motion that that's what we were going to be

          22        arguing.  In all honesty, I wasn't aware of

          23        that because I would have told them designate

          24        the parts you're really trying to keep

          25        confidential if I thought that's the direction
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           1        we were going.

           2             MR. SCAROLA:  Clearly, the motion places

           3        them on --

           4             THE COURT:  I understand what you're

           5        telling me.  All I'm saying is, I didn't

           6        understand that, either.  I understood it was

           7        an issue from reading the transcript.  I didn't

           8        understand that it was an issue you were

           9        pushing.

          10             So I am happy to do this at 1:30 today, I

          11        am happy to do it the Monday I get back from

          12        vacation, even though I am not otherwise in

          13        court.  You guys tell me what you prefer.

          14             MR. SCAROLA:  The very first opportunity

          15        that Your Honor has.  And we would strongly

          16        urge that this matter get resolved today.

          17             And I will explain to the Court, although

          18        I agree with you that it is legally irrelevant,
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          19        I will explain to the Court in the context of

          20        the stipulation that we have arrived at why we

          21        want to do what we want to do.  The first

          22        reason is, because we have a right to do it.

          23        The second reason is, because Arthur Anderson

          24        asked us for the information.  And they are

          25        aware of it because they have gotten a copy of
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           1        the letter.  By letter, Arthur Anderson has

           2        requested to have the transcript of this last

           3        proceeding.

           4             And I will explain to Your Honor, as Your

           5        Honor is already aware, there are provisions in

           6        the settlement agreement that impose financial

           7        obligations on my client as a consequence of

           8        litigation that has been brought against Arthur

           9        Anderson.  That places us in a position where

          10        we have a unity of interest with Arthur

          11        Anderson.  We need to be able to cooperate with

          12        them and they are obliged to cooperate with us

          13        as well.  We want to provide the information

          14        with regard to what went on in open court

          15        because we believe it has implications with

          16        regard to our own responsibilities under the
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          17        terms of the relationship created between

          18        Arthur Anderson and Coleman as a consequence of

          19        that settlement agreement.

          20             We're not simply tattletaling.  And I

          21        understand that that was not said in a

          22        pejorative fashion, but there is a legitimate

          23        legal reason why we want to share this

          24        information, and we want to share it

          25        expeditiously.
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           1             As I explained to Your Honor at the last

           2        hearing, the attorney's fees exceeded $48,000

           3        as of the time of that last hearing.  I have no

           4        idea where they are now.

           5             THE COURT:  When is Mr. Bemis' flight

           6        back?

           7             MR. BEMIS:  I have a 2:30 flight.  It's

           8        the last flight out of here and I fly out of

           9        West Palm.

          10             MR. SCAROLA:  Respectfully, Mr. Ianno is

          11        the one who is doing the argument, he is here.

          12        They can spend whatever time they need to to

          13        try to come up with some confidential portion

          14        of this transcript.  I'm sure they are very

          15        familiar with it.
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          16             The only claim that is made in any of the

          17        eight pages that they have filed is that the

          18        confidential portion is the amount of the

          19        settlement, which obviously Arthur Anderson

          20        already knows.

          21             MR. IANNO:  Why do they need to know

          22        what's said at the hearing, Your Honor?  I

          23        still don't understand.

          24             THE COURT:  Well, setting that aside,

          25        because as I understand it -- I don't know the
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           1        dynamics of the case as well as you guys do.

           2        I'm sure some day I will, but I don't right

           3        now.  But setting that aside, in all honesty,

           4        what was said at that hearing that could not be

           5        made known to Arthur Anderson that really could

           6        be deemed confidential as to Arthur Anderson?

           7             MR. IANNO:  Well, it's a question of what

           8        is the use of confidential material.

           9             THE COURT:  No.  The question is, is it

          10        confidential.  That's the first hurdle.  If

          11        it's not confidential, frankly, we're not

          12        addressing today whether it's used properly or

          13        not.
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          14             MR. IANNO:  I think it is confidential

          15        because the Court ordered it to be confidential

          16        when you ordered the settlement agreement to be

          17        produced back in December.

          18             THE COURT:  Sure.  But confidential

          19        information is not -- I mean, it specifically

          20        excludes information already in the receiving

          21        parties' possession at the time it's produced.

          22             MR. IANNO:  That's not what Mr. Scarola

          23        wants to disclose.

          24             THE COURT:  He wants to disclose the fact

          25        that counsel disclosed it.
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           1             MR. IANNO:  That it was said in open

           2        court.

           3             THE COURT:  That's not confidential.  What

           4        gets said in open court is not -- any member of

           5        the public could have walked in and listened to

           6        that.  How can you possibly claim that it's

           7        confidential to tell Arthur Anderson it was

           8        said?

           9             MR. IANNO:  Because we agreed.  That's the

          10        problem, Your Honor.  We believe we had a

          11        stipulation that that was going to be

          12        confidential.
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          13             THE COURT:  In all honesty, the agreement

          14        that was reached at the commencement of the

          15        hearing was that anything that was said in the

          16        hearing would not be deemed a waiver or a

          17        violation.

          18             MR. BEMIS:  It would be confidential under

          19        the terms of the hearing, Your Honor.

          20             THE COURT:  No, that's not the way, quite

          21        honestly, I read the stipulation between

          22        counsel.  And I specifically asked you guys if

          23        you wanted me to enter an order and you said it

          24        wasn't necessary.  It was only at the end of

          25        the hearing that there was a designation of the
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           1        entire transcript as confidential.

           2             MR. IANNO:  I understand, Your Honor.  But

           3        what Mr. Scarola said was, it wouldn't be a

           4        violation of the court order, and now they

           5        attempt to use that in some way to violate the

           6        Court order.  What they're trying to do is get

           7        from the back door what they can't get from the

           8        front door.

           9             THE COURT:  In all honesty, I don't see it

          10        that way.  I understand your consternation.  I
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          11        understand your concern about the reason that

          12        they are pursuing this.  But I have a real hard

          13        time understanding how the fact that counsel

          14        said the amount of the settlement is

          15        confidential.

          16             MR. IANNO:  Or that Mr. Scarola disclosed

          17        the terms of the indemnity.

          18             THE COURT:  When the terms of the

          19        agreement itself are not confidential as

          20        against Arthur Anderson, I have a hard time

          21        thinking the fact that somebody disclosed them

          22        as confidential.  I just don't see it.

          23             And again, I'm happy to come back at 1:30

          24        if you think there is additional argument you

          25        can present.
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           1             MR. BEMIS:  What I would like to do is

           2        take you up on your offer to revisit this on

           3        the 7th because I need to confer with my client

           4        as well.  And if we're going to do a

           5        designation, I just cannot do it between now

           6        and the time we have and do it intelligently.

           7             This argument that's being made today was

           8        not raised.  I read their papers, I wrote the

           9        brief that was filed with Mr. Ianno, and this
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          10        is a totally different argument than what was

          11        presented in their papers.

          12             THE COURT:  We will come back that Monday.

          13        I understand your consternation, but we are

          14        happy to do it.  Happy happy.  That's fine.

          15             MR. SCAROLA:  Three of us are happy, one

          16        of us is very disappointed.

          17             THE COURT:  I understand.

          18             And by Wednesday I need from Defendant the

          19        portions highlighted that you still are

          20        contending are confidential.  Obviously, vast

          21        portions of that transcript are not properly

          22        deemed confidential.

          23             MR. BEMIS:  Your Honor, I appreciate that

          24        position.  I will tell you, however, that is

          25        not the position that the parties have been
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           1        taking in the litigation.  For example, every

           2        deposition transcript in this case, from your

           3        name to your address, is designated as

           4        confidential by Coleman in this case.

           5             THE COURT:  We will see you all, or

           6        whoever wants to come back, on June 7th at

           7        1:30.

16div-005273



20040528Hrg.txt[2/10/2017 4:09:17 AM]

           8             MR. BEMIS:  June 7th, 1:30.  Thank you,

           9        Your Honor.

          10             MR. SCAROLA:  Thank you, Your Honor.

          11             THE COURT:  Thank you, sir.  Bye-bye.

          12             MR. MARMER:  Thank you very much, Your

          13        Honor.

          14             MR. IANNO:  Your Honor, I understood from

          15        Deputy Spall that there probably won't be

          16        anyone in your office next week?

          17             THE COURT:  No, just Tuesday and

          18        Wednesday.  Two days.

          19             MR. IANNO:  Okay.  We will have it hand

          20        delivered.

          21             THE COURT:  I really won't be able to

          22        review it until Monday morning, but it takes a

          23        couple of days for us to get it.

          24             (Thereupon, at 12:00 p.m., the proceedings

          25   were concluded.)
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           1                  C E R T I F I C A T E

           2                        -   -   -

           3

           4   STATE OF FLORIDA

           5   COUNTY OF PALM BEACH
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           7             I, Norma Scherer, do hereby certify that I

           8   was authorized to and did stenographically report

           9   the foregoing proceedings and that the transcript is

          10   a true and correct transcription of my stenotype

          11   notes of the proceedings.

          12

          13             Dated this 29th day of May, 2004.

          14

          15

          16                       ___________________________________
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           1         IN THE FIFTEENTH JUDICIAL CIRCUIT COURT
                      IN AND FOR PALM BEACH COUNTY, FLORIDA
           2

           3

           4

           5                                 CASE NO. CA 03-5045 AI
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           7                Plaintiff(s),
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               __________________________________/
          11
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           1             TRANSCRIPT OF THE PROCEEDINGS, TAKEN BEFORE THE

           2   HONORABLE ELIZABETH T. MAASS IN COURTROOM 11A, PALM

           3   BEACH COUNTY COURTHOUSE, WEST PALM BEACH, FLORIDA,

           4   ON FRIDAY, MAY, 28, 2004, BEGINNING AT 11:28 A.M.

           5                        -   -   -

           6             THE COURT:  Good morning.  Have a seat.

           7             MR. SCAROLA:  Good morning, Your Honor.

           8             THE COURT:  We are back on Coleman and

           9        Morgan Stanley, and this is Plaintiff's motion.

          10        What did you want to say in support of it?

          11             MR. SCAROLA:  I would request, Your Honor,

          12        if I may, that we tie in some folks from

          13        Chicago who would like to be able to listen in

          14        and perhaps participate.

          15             THE COURT:  Sure.  Who are they?

          16             MR. SCAROLA:  I know that Mr. Shaw is

          17        likely to be on the other end of the line.

          18        These are the Jenner and Block attorneys, Your

          19        Honor, and this is the toll free number and the

          20        participant number for the conference.

          21             THE COURT:  Okay.  They represent Coleman

          22        as well?
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          23             MR. SCAROLA:  They are co-counsel with me,

          24        yes, Your Honor.

          25             THE COURT:  Do you want to just place a
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           1        phone call?

           2             MR. IANNO:  Your Honor, while we're doing

           3        that, I guess pursuant to the stipulated

           4        confidentiality order in this case, we are

           5        designating this transcript as confidential.

           6        It's not necessary to close the proceedings

           7        since there is no one else in the courtroom

           8        other than counsel.

           9             THE COURT:  Is what you're suggesting --

          10        this is actually something I probably need to

          11        go back and look at the transcript from the

          12        last hearing -- is that any transcript of this

          13        hearing will be deemed confidential for

          14        purposes of that order?

          15             MR. IANNO:  Correct.

          16             THE COURT:  Just the transcript?

          17             MR. SCAROLA:  I believe they have the

          18        unilateral right to make that designation and I

          19        recognize their unilateral right to make that

          20        designation.  I will offer the same stipulation

          21        that I entered into at the commencement of the
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          22        last hearing; and that is, that nothing that is

          23        said during the course of this hearing will be

          24        deemed to constitute either a violation of the

          25        confidentiality order or a waiver of the
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           1        confidentiality order.

           2             THE COURT:  Okay.  So is that -- would you

           3        accept that stipulation?

           4             MR. IANNO:  Well, I understand that, Your

           5        Honor, but --

           6             MR. SCAROLA:  Could we hold on just one

           7        second?

           8             THE BAILIFF:  Ron Marmer I have on the

           9        phone.

          10             MR. SCAROLA:  That's fine.

          11             (Thereupon, Ronald Marmer appeared via telephone

          12   and the following proceedings were had.)

          13             THE COURT:  Hi, this is Judge Maass.  Who

          14        do I have on the phone?

          15             MR. MARMER:  Good morning, Your Honor.

          16        This is Ron Marmer from Jenner and Block in

          17        Chicago.

          18             THE COURT:  Hi.  I have you on the speaker

          19        phone in the courtroom in Coleman Parent versus
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          20        Morgan Stanley.  We're going to put you up.  It

          21        sometimes can be difficult to hear, so if you

          22        have a problem let us know.

          23             And you all might want to pull the podiums

          24        forward maybe just so he can hear you a little

          25        bit better.
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           1

           2             MR. SCAROLA:  Thank you very much, Your

           3        Honor.

           4             THE COURT:  Let's go back to where we

           5        were, first dealing with, as I understand it,

           6        Mr. Ianno has designated any transcript from

           7        this proceeding as confidential pursuant to the

           8        prior stipulated confidentiality order.  And,

           9        Mr. Scarola, you were offering the same

          10        stipulation that counsel reached at the prior

          11        hearing, which is that nothing said in this

          12        hearing will be deemed to either waive or be in

          13        violation of the prior confidentiality order?

          14             MR. SCAROLA:  That is correct, Your Honor.

          15             THE COURT:  And would your client accept

          16        that stipulation?

          17             MR. IANNO:  We accept that stipulation,

          18        Your Honor.  But I want to go also one step
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          19        further with what the Court said on the

          20        transcript to make sure we clarify that even

          21        though the transcript is confidential, that the

          22        parties -- and I think Mr. Scarola acknowledges

          23        this at the end of the last hearing -- can't go

          24        out and say what was said in the transcript.

          25        Even though the written word is confidential,
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           1        you can't orally go out and disclose what the

           2        transcript says to third parties.

           3             And Mr. Scarola, I don't know if he agrees

           4        with that or not, but that's our position.

           5        Just because a transcript is confidential, you

           6        shouldn't be able to disclose to third parties

           7        under the confidentiality order what you can't

           8        say.

           9             MR. SCAROLA:  I am not willing, as I stand

          10        here, to enter into a verbal modification of

          11        the confidentiality order which was reached

          12        after considerable negotiation among counsel

          13        and carefully drafted to define its proper

          14        scope.

          15             I will tell you that subjectively, I don't

          16        think that someone can evade the
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          17        confidentiality order by verbally communicating

          18        something that is designated as confidential.

          19             THE COURT:  Does either side have a copy

          20        of the stipulated confidentiality order?

          21             MR. SCAROLA:  Yes, Your Honor.

          22             THE COURT:  That would be helpful.

          23             MR. SCAROLA:  Do you have multiple copies?

          24        I have one.

          25             MR. IANNO:  I have just one.
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           1             THE COURT:  We'll make a photocopy of

           2        that.

           3             MR. IANNO:  We have another copy, Your

           4        Honor, but I don't know if you have the

           5        reference binder that we sent over in this

           6        case.

           7             THE COURT:  I do.  Is it in there?

           8             MR. IANNO:  It should be.

           9             THE COURT:  I should have guessed that it

          10        would be in there.

          11             MR. SCAROLA:  I'm sure we've provided

          12        copies to Your Honor on a couple of occasions.

          13             THE COURT:  I have seen multiple copies, I

          14        just --

          15             MR. IANNO:  In the reference binder it
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          16        should be under one of those tabs.  It's the

          17        third one, tab three.  It's in both cases.  The

          18        same one in both cases.

          19             THE COURT:  Okay, let me look.

          20             Okay.  Back to where we were.  You were

          21        saying you would not accept a stipulation that

          22        said -- that any oral statement of what

          23        transpired at this hearing will be deemed

          24        confidential as well or could not be made?

          25             MR. SCAROLA:  What I am saying, Your
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           1        Honor, is that the stipulated confidentiality

           2        order says what it says.  And to the extent

           3        that it would apply to any of the matters that

           4        are disclosed during the course of this

           5        hearing, to the extent that disclosures during

           6        this hearing would constitute what the

           7        confidentiality order describes and defines as

           8        litigation materials, once they unilaterally

           9        designate the transcript as confidential, I

          10        can't disclose that information, as I

          11        understand the confidentiality order.

          12             And my subjective belief as I stand here

          13        right now is, not only could I not hand someone
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          14        the transcript while that designation remains

          15        in place, I think that a reasonable reading of

          16        the confidentiality order would preclude me

          17        from accomplishing indirectly that which I am

          18        prohibited from accomplishing directly.  I not

          19        only can't hand them the transcript unless and

          20        until the confidentiality provisions or the

          21        confidentiality designation is removed, I can't

          22        tell them confidential information, either.

          23             That's my subjective belief.  If that's

          24        what the confidentiality order says, that's

          25        what we're going to do.
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           1             THE COURT:  I think that's probably fine

           2        for today's purposes.

           3             I will be honest with you, at some point

           4        we all need to go back and give some, I think,

           5        more thought to what we are designating as

           6        confidential.  For instance, it should not be

           7        confidential whether or not I greeted you guys

           8        when you came in the courtroom.  You know, at

           9        some point we're likely to get ourselves into

          10        trouble if we keep sort of over-designating

          11        information.

          12             MR. IANNO:  Agreed.
16div-005285



          13             THE COURT:  Okay.  Are we prepared to go

          14        forward today then?

          15             MR. SCAROLA:  We are, Your Honor, yes.

          16             THE COURT:  Okay.  What did you want to

          17        say in support of the motion?

          18             MR. SCAROLA:  Your Honor, we are here

          19        before the Court seeking permission to make a

          20        limited disclosure of information that has been

          21        designated under the terms of the

          22        confidentiality order as litigation materials

          23        subject to the orders provision; specifically,

          24        the transcript of the last hearing held before

          25        Your Honor.
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           1             In support of that motion, I would point

           2        out first that the contention on the part of

           3        Morgan Stanley that we somehow stipulated to

           4        preserve everything said during the course of

           5        the last hearing as confidential is simply not

           6        supported by the transcript of the hearing.

           7             I stipulated to the following, and Your

           8        Honor has a copy of the transcript.  It's pages

           9        five and six of the transcript.  And the heart

          10        of the stipulation appears at page seven.
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          11             The Court at line 3 says:  "I assume what

          12        you're saying is that you want sort of

          13        everything we say to be deemed confidential

          14        under the terms of the stipulated

          15        confidentiality order?"

          16             Mr. Bemis responds:  "Either that, and a

          17        statement that no one is going to allege later

          18        that statements made in response to arguments

          19        made with respect to documents filed under seal

          20        are going to violate the confidentiality

          21        order."

          22             My response:  "Your Honor, we will agree

          23        that participation in this hearing will not

          24        constitute a waiver of any confidentiality

          25        argument.  I think that's what Mr. Bemis is
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           1        asking for and we don't have a problem with

           2        that."

           3             The Court says:  "Or a violation?"

           4             And I agree:  "Or a violation of the

           5        confidentiality order."

           6             THE COURT:  That's what I highlighted,

           7        which was my first question.  Are you simply

           8        trying to seek a declaration that nothing

           9        prohibits your telling a third party what
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          10        transpired at this hearing?  Because the only

          11        thing that was stipulated to was that whatever

          12        was said at the hearing wouldn't be a waiver of

          13        the confidentiality provision or a violation of

          14        the confidentiality order.

          15             MR. SCAROLA:  Yes, Your Honor.  Where that

          16        brings us is to this point:  They have said we

          17        can't show it to anyone because we stipulated

          18        that it was going to be confidential and the

          19        burden, therefore, rests on us that it's going

          20        to be confidential.

          21             THE COURT:  And you're saying, no, we

          22        didn't?

          23             MR. SCAROLA:  I'm saying, no, there is no

          24        such stipulation.  What we acknowledged was,

          25        they have the right to unilaterally designate
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           1        that hearing, the transcript of that hearing,

           2        or they've claimed a right to unilaterally

           3        designate the transcript of that hearing as

           4        confidential.

           5             Then, under the terms of the

           6        confidentiality order we challenge that

           7        stipulation, the burden shifts to them to
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           8        demonstrate that this in fact is confidential

           9        information.

          10             THE COURT:  So let me ask you this:  The

          11        argument you are raising now was an argument

          12        that occurred to me when I was reviewing the

          13        transcript yesterday.  Was this one that was

          14        made to them before today?

          15             MR. SCAROLA:  Was what one made before

          16        today?

          17             THE COURT:  You filed a motion.  Did the

          18        motion raise the issue that it's our position

          19        that the transcript itself wasn't designated

          20        confidential and we want to be able to disclose

          21        it?  Because I didn't think it did.

          22             MR. SCAROLA:  Please understand, I'm not

          23        contending they haven't designated the

          24        transcript as confidential; they have.  They

          25        told us that they wanted it to be confidential
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           1        at the hearing.

           2             THE COURT:  Let me find your motion then,

           3        because I need to see exactly what issue the

           4        motion raised.

           5             MR. IANNO:  It's in the notebook at tab

           6        one for this hearing.  I'm sorry, Your Honor.
16div-005289



           7             THE COURT:  I'm sure it is, I just have to

           8        find the notebook for this hearing.

           9             MR. SCAROLA:  I can provide the Court with

          10        a copy right here, Your Honor.

          11             THE COURT:  I have it.  That's okay, I do

          12        have it.  Thanks.

          13             Where in the transcript do we think that

          14        Morgan Stanley designated the entire transcript

          15        as confidential?  Do we think that happened at

          16        that hearing?

          17             MR. SCAROLA:  I don't think there is any

          18        dispute between us that that's --

          19             THE COURT:  Do we think that happened at

          20        the hearing is my question.

          21             MR. IANNO:  We think Mr. Scarola and

          22        Morgan Stanley agreed to it, Your Honor, and

          23        it's on page 140 -- 140-something.

          24             THE COURT:  140 what?

          25             MR. IANNO:  It's on page 140, line 11.
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           1        It's Mr. Scarola speaking, Your Honor.

           2             THE COURT:  Let me read it, okay?

           3             MR. IANNO:  And, Your Honor, if you go to

           4        page 142, line 3.
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           5             THE COURT:  Okay.  I would agree at page

           6        44 is where Defendant designates it as

           7        confidential.

           8             MR. SCAROLA:  144, Your Honor.

           9             THE COURT:  144.

          10             And I'm talking to Mr. Bemis at line 17:

          11        "Right.  And you're saying that, as I

          12        understand it, you're agreeing to or you are

          13        designating the entire thing as confidential,

          14        correct?"

          15             Mr. Bemis:  "Yes."

          16             And then I turn to you, Mr. Scarola, and

          17        basically said:  "And you're going to want to

          18        file a motion."

          19             MR. SCAROLA:  Yes, and that's why we're

          20        here.

          21             THE COURT:  So you're saying the burden is

          22        on them to show what's confidential about this?

          23             MR. SCAROLA:  Exactly.  They are

          24        obliged -- once we have challenged the

          25        confidentiality designation, as we now have by
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           1        way of this motion, the burden shifts to them

           2        to demonstrate that it is properly retained as

           3        confidential under the terms of the
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           4        confidentiality order.

           5             And I want to call the Court's attention

           6        to just a couple of quick things before we turn

           7        it over to them to meet their burden.

           8             First, this order pertains to litigation

           9        materials.  Litigation materials are defined in

          10        paragraph number one of the stipulated order.

          11        And it says, "Litigation materials are all non-

          12        public and confidential information disclosed

          13        by any party hereto during the course of the

          14        captioned litigation."  That, I suggest, is the

          15        relevant portion of the litigation materials

          16        designation.

          17             There is an exception.  Paragraph two

          18        says, "This order shall not apply to any

          19        information that, A, is already in a receiving

          20        parties' possession."

          21             Now the only thing that could arguably be

          22        suggested is confidential is the contents of

          23        the settlement agreement; in particular, the

          24        reference in this transcript to the amount of

          25        the settlement.  We certainly knew about that.
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           1        We were the ones who disclosed it to them.  It
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           2        is information that was already in our

           3        possession.  So they have no right to designate

           4        as confidential in this proceeding information

           5        that we already had, point number one.

           6             MR. IANNO:  Your Honor, can I object to

           7        this?  None of this is raised in Mr. Scarola's

           8        motion.  None of this argument is raised at all

           9        in the motion.  The motion is very bare bones

          10        and fails to meet the minimal requirements.

          11             I feel that now we're being ambushed by

          12        Mr. Scarola's argument that this is litigation

          13        materials, all this argument.  So I object to

          14        that argument, him going outside of his motion.

          15             MR. SCAROLA:  I don't see how that

          16        possibly could be suggested as --

          17             THE COURT:  I understand your point.  But

          18        what else did you want to say?

          19             MR. SCAROLA:  Paragraph 9I.  That

          20        paragraph provides that even materials that

          21        have properly been designated as confidential

          22        may be shown to the author of the materials,

          23        although the author is not supposed to retain a

          24        copy.

          25             What we are asking is that we disclose
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           1        information to Arthur Anderson that Arthur

           2        Anderson already has because it was the author

           3        of the materials, it signed the settlement

           4        agreement.

           5             THE COURT:  Is it accurate to say that

           6        what you're seeking permission to do is just to

           7        tell them what defense counsel said in the

           8        hearing about the terms of the settlement?

           9             MR. SCAROLA:  We want to show them the

          10        entire transcript so that they understand the

          11        context in which that information was

          12        disclosed.  Remember, this was not a closed

          13        hearing.

          14             THE COURT:  I understand that.

          15             Do we, first of all, agree that at the end

          16        of the last hearing Defendant designated the

          17        entire transcript as confidential under the

          18        terms of the order?

          19             MR. IANNO:  After Mr. Scarola did, we

          20        agreed with him.

          21             THE COURT:  Well, Mr. Scarola said ten

          22        days and you guys said, no, we're designating

          23        the whole thing, basically.

          24             MR. IANNO:  He wanted it designated as

          25        confidential for at least ten days.  We said
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           1        we're designating the whole thing.

           2             THE COURT:  Right.  And he said, fine,

           3        I'll file a motion to get the stuff I want

           4        released released.

           5             MR. IANNO:  Correct.

           6             THE COURT:  Is it still you're client's

           7        position that the entire thing is properly

           8        designated as confidential?

           9             MR. IANNO:  Well, Your Honor, I don't

          10        think that's our position.

          11             What the Court required Mr. Scarola to do

          12        when we came here a week ago Wednesday is, tell

          13        me those portions you want to disclose to

          14        Arthur Anderson.

          15             THE COURT:  And he said the whole thing.

          16             MR. IANNO:  The whole thing.

          17             And it's our position that under the

          18        Court's previous orders relating to the Arthur

          19        Anderson settlement agreement, the Court

          20        specifically ordered the parties to hold that

          21        settlement agreement as confidential, that

          22        those parts of the settlement agreement and

          23        those parts of the transcript where the

          24        settlement agreement was discussed needs to

          25        remain confidential.
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           1             But it's not -- I think the point here,

           2        Your Honor, is what you were catching.  Mr.

           3        Scarola doesn't -- the provisions he read of

           4        the stipulated confidentiality order don't

           5        apply.  He doesn't want to disclose the

           6        settlement agreement to Arthur Anderson.

           7        Clearly, they have that document.  He wants to

           8        disclose counsel's argument.

           9             THE COURT:  Well, why is that

          10        confidential?

          11             MR. IANNO:  Because the Court said the

          12        terms of the settlement agreement need to

          13        remain confidential.  Our argument here was

          14        confidential, it shouldn't be disclosed.  They

          15        don't need to know.  There has been no purpose

          16        given --

          17             THE COURT:  I don't know that that's the

          18        standard.  I mean, you know, I need -- and I'm

          19        sure you can explain it to me later -- a better

          20        understanding of the dynamic of why they want

          21        to disclose this to Arthur Anderson -- and

          22        please, I don't mean this in a derogatory

          23        fashion -- other than to be tattletales.  So I

          24        need to have a sense of what's truly going on
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          25        here.
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           1             That said, I don't know that that's really

           2        going to effect the legal ruling of is this

           3        properly deemed confidential or not.  We don't

           4        go around designating things confidential

           5        unless there really is some purpose.  And by

           6        that, I mean some legal purpose of designating

           7        this confidential.

           8             MR. IANNO:  Your Honor, we don't know what

           9        their purpose is because their motion doesn't

          10        tell us.  We can assume, and that's what we put

          11        in our response, that there is no legitimate

          12        purpose.

          13             THE COURT:  Why does that matter if it

          14        shouldn't be -- I mean, please understand, I

          15        feel strongly that we don't keep secrets when

          16        you choose to litigate in a public forum.  And

          17        absent a trade secret, a privilege, or some

          18        overriding public policy consideration that

          19        would suggest things should not be public, they

          20        should be public.

          21             And I would agree sometimes that means

          22        embarrassing things are disclosed, derogatory
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          23        things are disclosed, things that maybe civil

          24        people would prefer not be disclosed get

          25        disclosed.  But it doesn't change the legal
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           1        analysis.  If it's not properly kept

           2        confidential for an overriding public purpose,

           3        it's simply not kept confidential.

           4             So what I need -- I would agree with Mr.

           5        Scarola that Defendant is the one who

           6        designated the entire transcript as

           7        confidential.  So what I will need you to do is

           8        to defend -- if you're telling me you need to

           9        go back and review it and decide which parts

          10        you really think are confidential, you need to

          11        isolate those.  And then I need you to be able

          12        to defend why they are confidential.  And we

          13        can come back after lunch after you've had a

          14        chance to do that exercise.

          15             MR. IANNO:  Well, Your Honor, I thought

          16        Mr. Scarola was going to do that; he did not.

          17        I wasn't prepared to do that today.  We are

          18        prepared to argue that Mr. Scarola has not met

          19        any burden or stated any legitimate purpose for

          20        disclosing that.

          21             THE COURT:  I'm just saying, I don't
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          22        think that -- that may be an interesting fact,

          23        but I don't know that it's legally relevant.

          24             So I am happy to come back at 1:30 and

          25        hopefully you've marked up the transcript by
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           1        then and we can at least isolate the parts that

           2        you are claiming are legitimately confidential.

           3             MR. IANNO:  Mr. Bemis, I know, has a

           4        flight to catch, Your Honor, because of the

           5        holiday weekend.

           6             THE COURT:  I am going on vacation for a

           7        week.  I am happy to take you guys the first

           8        day I come back from my vacation, which will be

           9        June -- whatever it is.

          10             MR. SCAROLA:  Respectfully, Your Honor, I

          11        know that they would love to have a further

          12        delay --

          13             THE COURT:  I understand that they

          14        originally sought to push this off further.

          15        But in all honesty, without an understanding of

          16        the dynamic of why it's so critical this

          17        information be disclosed, it's hard for me --

          18        in all honesty, Mr. Scarola, the argument you

          19        are making now, while it occurred to me when I
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          20        read the transcript, I was not aware from the

          21        motion that that's what we were going to be

          22        arguing.  In all honesty, I wasn't aware of

          23        that because I would have told them designate

          24        the parts you're really trying to keep

          25        confidential if I thought that's the direction
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           1        we were going.

           2             MR. SCAROLA:  Clearly, the motion places

           3        them on --

           4             THE COURT:  I understand what you're

           5        telling me.  All I'm saying is, I didn't

           6        understand that, either.  I understood it was

           7        an issue from reading the transcript.  I didn't

           8        understand that it was an issue you were

           9        pushing.

          10             So I am happy to do this at 1:30 today, I

          11        am happy to do it the Monday I get back from

          12        vacation, even though I am not otherwise in

          13        court.  You guys tell me what you prefer.

          14             MR. SCAROLA:  The very first opportunity

          15        that Your Honor has.  And we would strongly

          16        urge that this matter get resolved today.

          17             And I will explain to the Court, although

          18        I agree with you that it is legally irrelevant,
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          19        I will explain to the Court in the context of

          20        the stipulation that we have arrived at why we

          21        want to do what we want to do.  The first

          22        reason is, because we have a right to do it.

          23        The second reason is, because Arthur Anderson

          24        asked us for the information.  And they are

          25        aware of it because they have gotten a copy of
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           1        the letter.  By letter, Arthur Anderson has

           2        requested to have the transcript of this last

           3        proceeding.

           4             And I will explain to Your Honor, as Your

           5        Honor is already aware, there are provisions in

           6        the settlement agreement that impose financial

           7        obligations on my client as a consequence of

           8        litigation that has been brought against Arthur

           9        Anderson.  That places us in a position where

          10        we have a unity of interest with Arthur

          11        Anderson.  We need to be able to cooperate with

          12        them and they are obliged to cooperate with us

          13        as well.  We want to provide the information

          14        with regard to what went on in open court

          15        because we believe it has implications with

          16        regard to our own responsibilities under the
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          17        terms of the relationship created between

          18        Arthur Anderson and Coleman as a consequence of

          19        that settlement agreement.

          20             We're not simply tattletaling.  And I

          21        understand that that was not said in a

          22        pejorative fashion, but there is a legitimate

          23        legal reason why we want to share this

          24        information, and we want to share it

          25        expeditiously.
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           1             As I explained to Your Honor at the last

           2        hearing, the attorney's fees exceeded $48,000

           3        as of the time of that last hearing.  I have no

           4        idea where they are now.

           5             THE COURT:  When is Mr. Bemis' flight

           6        back?

           7             MR. BEMIS:  I have a 2:30 flight.  It's

           8        the last flight out of here and I fly out of

           9        West Palm.

          10             MR. SCAROLA:  Respectfully, Mr. Ianno is

          11        the one who is doing the argument, he is here.

          12        They can spend whatever time they need to to

          13        try to come up with some confidential portion

          14        of this transcript.  I'm sure they are very

          15        familiar with it.
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          16             The only claim that is made in any of the

          17        eight pages that they have filed is that the

          18        confidential portion is the amount of the

          19        settlement, which obviously Arthur Anderson

          20        already knows.

          21             MR. IANNO:  Why do they need to know

          22        what's said at the hearing, Your Honor?  I

          23        still don't understand.

          24             THE COURT:  Well, setting that aside,

          25        because as I understand it -- I don't know the
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           1        dynamics of the case as well as you guys do.

           2        I'm sure some day I will, but I don't right

           3        now.  But setting that aside, in all honesty,

           4        what was said at that hearing that could not be

           5        made known to Arthur Anderson that really could

           6        be deemed confidential as to Arthur Anderson?

           7             MR. IANNO:  Well, it's a question of what

           8        is the use of confidential material.

           9             THE COURT:  No.  The question is, is it

          10        confidential.  That's the first hurdle.  If

          11        it's not confidential, frankly, we're not

          12        addressing today whether it's used properly or

          13        not.
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          14             MR. IANNO:  I think it is confidential

          15        because the Court ordered it to be confidential

          16        when you ordered the settlement agreement to be

          17        produced back in December.

          18             THE COURT:  Sure.  But confidential

          19        information is not -- I mean, it specifically

          20        excludes information already in the receiving

          21        parties' possession at the time it's produced.

          22             MR. IANNO:  That's not what Mr. Scarola

          23        wants to disclose.

          24             THE COURT:  He wants to disclose the fact

          25        that counsel disclosed it.
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           1             MR. IANNO:  That it was said in open

           2        court.

           3             THE COURT:  That's not confidential.  What

           4        gets said in open court is not -- any member of

           5        the public could have walked in and listened to

           6        that.  How can you possibly claim that it's

           7        confidential to tell Arthur Anderson it was

           8        said?

           9             MR. IANNO:  Because we agreed.  That's the

          10        problem, Your Honor.  We believe we had a

          11        stipulation that that was going to be

          12        confidential.
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          13             THE COURT:  In all honesty, the agreement

          14        that was reached at the commencement of the

          15        hearing was that anything that was said in the

          16        hearing would not be deemed a waiver or a

          17        violation.

          18             MR. BEMIS:  It would be confidential under

          19        the terms of the hearing, Your Honor.

          20             THE COURT:  No, that's not the way, quite

          21        honestly, I read the stipulation between

          22        counsel.  And I specifically asked you guys if

          23        you wanted me to enter an order and you said it

          24        wasn't necessary.  It was only at the end of

          25        the hearing that there was a designation of the
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           1        entire transcript as confidential.

           2             MR. IANNO:  I understand, Your Honor.  But

           3        what Mr. Scarola said was, it wouldn't be a

           4        violation of the court order, and now they

           5        attempt to use that in some way to violate the

           6        Court order.  What they're trying to do is get

           7        from the back door what they can't get from the

           8        front door.

           9             THE COURT:  In all honesty, I don't see it

          10        that way.  I understand your consternation.  I
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          11        understand your concern about the reason that

          12        they are pursuing this.  But I have a real hard

          13        time understanding how the fact that counsel

          14        said the amount of the settlement is

          15        confidential.

          16             MR. IANNO:  Or that Mr. Scarola disclosed

          17        the terms of the indemnity.

          18             THE COURT:  When the terms of the

          19        agreement itself are not confidential as

          20        against Arthur Anderson, I have a hard time

          21        thinking the fact that somebody disclosed them

          22        as confidential.  I just don't see it.

          23             And again, I'm happy to come back at 1:30

          24        if you think there is additional argument you

          25        can present.
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           1             MR. BEMIS:  What I would like to do is

           2        take you up on your offer to revisit this on

           3        the 7th because I need to confer with my client

           4        as well.  And if we're going to do a

           5        designation, I just cannot do it between now

           6        and the time we have and do it intelligently.

           7             This argument that's being made today was

           8        not raised.  I read their papers, I wrote the

           9        brief that was filed with Mr. Ianno, and this
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          10        is a totally different argument than what was

          11        presented in their papers.

          12             THE COURT:  We will come back that Monday.

          13        I understand your consternation, but we are

          14        happy to do it.  Happy happy.  That's fine.

          15             MR. SCAROLA:  Three of us are happy, one

          16        of us is very disappointed.

          17             THE COURT:  I understand.

          18             And by Wednesday I need from Defendant the

          19        portions highlighted that you still are

          20        contending are confidential.  Obviously, vast

          21        portions of that transcript are not properly

          22        deemed confidential.

          23             MR. BEMIS:  Your Honor, I appreciate that

          24        position.  I will tell you, however, that is

          25        not the position that the parties have been
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           1        taking in the litigation.  For example, every

           2        deposition transcript in this case, from your

           3        name to your address, is designated as

           4        confidential by Coleman in this case.

           5             THE COURT:  We will see you all, or

           6        whoever wants to come back, on June 7th at

           7        1:30.
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           8             MR. BEMIS:  June 7th, 1:30.  Thank you,

           9        Your Honor.

          10             MR. SCAROLA:  Thank you, Your Honor.

          11             THE COURT:  Thank you, sir.  Bye-bye.

          12             MR. MARMER:  Thank you very much, Your

          13        Honor.

          14             MR. IANNO:  Your Honor, I understood from

          15        Deputy Spall that there probably won't be

          16        anyone in your office next week?

          17             THE COURT:  No, just Tuesday and

          18        Wednesday.  Two days.

          19             MR. IANNO:  Okay.  We will have it hand

          20        delivered.

          21             THE COURT:  I really won't be able to

          22        review it until Monday morning, but it takes a

          23        couple of days for us to get it.

          24             (Thereupon, at 12:00 p.m., the proceedings

          25   were concluded.)
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            vs.
         5  MORGAN STANLEY & CO., INC.,
                       Defendant.
         6  ____________________________________/
            MORGAN STANLEY SENIOR FUNDING, INC.,
         7             Plaintiff,
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                       Defendant.
         9  _____________________________________/
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        11  APPEARANCES:
                 On behalf of the Plaintiff:
        12             SEARCY, DENNEY, SCAROLA, BARNHART &
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        14             BY:  JACK SCAROLA, ESQUIRE
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        15             JENNER & BLOCK
                       BY: RONALD MARMER, ESQUIRE
        16                  (Appearing telephonically)
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        22                  (Appearing telephonically)
                                 -  -  -
        23
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         1                  P R O C E E D I N G S
 
         2                       - - -
 
         3            THE COURT:  Good afternoon.  We're back on
 
         4       Coleman and Morgan Stanley, which is the motion
 
         5       to remove the confidential designation from the
 
         6       transcript?
 
         7            MR. SCAROLA:  Yes, Your Honor.  We're
 
         8       waiting for some telephone participants.
 
         9            (Discussion held off the record.)
 
        10            MR. IANNO:  Mr. Bemis is going to be on
 
        11       the phone because he's traveling to New York
 
        12       for a deposition in this case.  He apologizes
 
        13       he couldn't be here in person again.
 
        14            (Discussion held off the record.)
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        15            THE COURT:  Is he the only one doing it by
 
        16       phone?
 
        17            MR. IANNO:  And Mr. Marmer.
 
        18            MR. SCAROLA:  Someone from Jenner &
 
        19       Block.
 
        20            THE COURT:  Hi, this is Judge Maass.  Who
 
        21       do I have on the phone?
 
        22            MR. BEMIS:  Good afternoon.  This is
 
        23       Lawrence Bemis, Kirkland & Ellis.
 
        24            THE COURT:  Hello, Mr. Bemis.
 
        25            MR. MARMER:  This is Ron Marmer.
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         1            THE COURT:  Good afternoon.  I have you
 
         2       each on the speakerphone in the Courtroom in
 
         3       Coleman and Morgan Stanley.  This is Coleman's
 
         4       motion to allow Arthur Anderson access to
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         5       confidential information.
 
         6            What did you want to say in support of it,
 
         7       Mr. Scarola?
 
         8            MR. SCAROLA:  Your Honor.  You will recall
 
         9       that we actually began a hearing on this motion
 
        10       previously before Your Honor, and it appears
 
        11       that Morgan Stanley recognizes that it could
 
        12       not meet the burdens imposed upon it as a
 
        13       consequence of Your Honor's prior specific
 
        14       findings, has chosen to ignore those prior
 
        15       specific findings, and attempt to reargue again
 
        16       that it is as a consequence of a stipulation on
 
        17       the part of the Coleman's part that we are
 
        18       where we are.
 
        19            THE COURT:  Let's assume I'm not inclined
 
        20       to rehear argument on that.
 
        21            MR. SCAROLA:  I'm happy to make that
 
        22       assumption, in which case the burden obviously
 
        23       shifts back to Morgan Stanley.  Your Honor gave
 
        24       Morgan Stanley an opportunity to meet that
 
        25       burden.  They have submitted a written memo
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         1       that completely fails to address why any of
 
         2       these materials should remain confidential.
 
         3       They do designate certain portions but present
 
         4       no argument whatsoever to support a position
 
         5       that, particularly as to Arthur Anderson, these
 
         6       matters ought not to be communicated.  So, I
 
         7       think it shifts to them at this point.
 
         8            THE COURT:  Tell me why anything said in
 
         9       that transcript is confidential?
 
        10            MR. IANNO:  Your Honor, remember the
 
        11       transcript itself is based on the settlement
 
        12       agreement which the parties -- the court
 
        13       actually ordered it be designated as
 
        14       confidential.  So that our position is Coleman
 
        15       cannot use their confidentiality designation as
 
        16       both a sword and a shield.
 
        17            And if you'll allow me to digress just a
 
        18       moment and address Mr. Scarola's comments,
 
        19       because at the outset I want to say, the reason
 
        20       we incorporated our previous arguments in our
 
        21       responses, we didn't want to be constituted a
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        22       waiver.  We understand the court's ruling, we
 
        23       don't intend to reargue those positions.  We
 
        24       want to be understood and recognize we're not
 
        25       waiving those either.  We've included them in
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         1       our supplemental response.
 
         2            The point of the matter is, Coleman and
 
         3       Arthur Anderson now allege to have an immunity
 
         4       of interest, are saying, we can use your
 
         5       violation of the confidentiality order as a
 
         6       sword and did exactly that.  In the other case
 
         7       that's pending in front of Judge Miller, they
 
         8       have now moved to dismiss based on the same
 
         9       grounds they have filed their rule to show
 
        10       cause, really the contempt motion in this case
 
        11       seeking to disqualify counsel.  So, we're going
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        12       to use this confidential settlement agreement
 
        13       as a sword, say it's a release of the
 
        14       preexisting claims Morgan Stanley has and at
 
        15       the same time we're going to prevent you from
 
        16       defending yourselves in this case.
 
        17            So, it's either -- the settlement
 
        18       agreement is either confidential or it's not.
 
        19       Frankly, there's nothing confidential in that
 
        20       settlement agreement whatsoever.
 
        21            THE COURT:  Please understand at this
 
        22       juncture we're not going back and challenging
 
        23       whether the settlement agreement should be
 
        24       deemed confidential or not.
 
        25            What I'm asking you to do is defend your
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         1       position that any portion of what was said in
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         2       that transcript is confidential.
 
         3            MR. IANNO:  I have to stand on the
 
         4       argument we made before that we believe we're
 
         5       entitled to rely on the stipulation.  I don't
 
         6       intent to reargue it.  The only thing new that
 
         7       we can add to that is that Coleman is using
 
         8       that transcript in the settlement agreement as
 
         9       both a sword and shield under the
 
        10       confidentiality order.  We don't believe that
 
        11       they can selectively disclose portions of it
 
        12       and use that against Morgan Stanley, while at
 
        13       the same time saying Morgan Stanley, you can't
 
        14       use it.  You can't have your cake and eat it
 
        15       too on the Coleman side.  Either everything is
 
        16       open to the public scrutiny or it's not.  And
 
        17       that's our position on this.
 
        18            I don't know if Mr. Bemis has anything to
 
        19       add to that.  I believe with all the arguments
 
        20       made at the previous hearing and today and in
 
        21       our supplemental response, either they have to
 
        22       say it's confidential and no one gets to see
 
        23       it, or it's not confidential and it's open to
 
        24       the public in general.
 
        25            Your Honor, what's happening here, we have
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         1       a confidential document that we're discussing
 
         2       in open court.  So, they're saying, you can't
 
         3       discuss the document but anything you say in
 
         4       court can be disclosed to Arthur Anderson.  We
 
         5       have to either -- either it's confidential or
 
         6       it's not.  Right know we feel like we're
 
         7       handcuffed with the designations Coleman is
 
         8       making in this case on the confidentiality.
 
         9            THE COURT:  Mr. Bemis, did you have
 
        10       anything you wanted to add?
 
        11            MR. BEMIS:  Nothing that would not be
 
        12       repetitive.
 
        13            THE COURT:  Okay.  I appreciate that.
 
        14            Mr. Scarola, did you want to respond?
 
        15            MR. SCAROLA:  Your Honor, clearly Morgan
 
        16       Stanley is attempting to confuse two separate
 
        17       issues.
 
        18            The one issue before the court has to do
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        19       with our request for a limited exception to
 
        20       confidentiality with regard to the hearing.  We
 
        21       are not before the court today to address
 
        22       issues concerning the contractual
 
        23       confidentiality that exists in the settlement
 
        24       agreement.  If Morgan Stanley chooses to
 
        25       challenge that in some way at sometime in the
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         1       future, that simply is a separate issue.
 
         2       That's not the matter before the court right
 
         3       now.  We are here only to determine whether the
 
         4       hearing transcript must remain confidential
 
         5       with regard to Arthur Anderson.
 
         6            The burden is upon Morgan Stanley to
 
         7       establish the need for that confidentiality,
 
         8       some legal privilege that exists that would
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         9       preclude the disclosure of the contents of that
 
        10       hearing and they have utterly and completely
 
        11       failed to meet that burden.
 
        12            THE COURT:  Let me ask you this.  Can a
 
        13       designation of confidentiality be removed for a
 
        14       publication one entity only?
 
        15            MR. SCAROLA:  That's all we're requesting.
 
        16            THE COURT:  So, you're saying it's a
 
        17       stipulated order and is sort of an acceptable
 
        18       interpretation, something of quasi
 
        19       confidential?
 
        20            MR. SCAROLA:  What we're saying is, that
 
        21       they have designated the entire transcript as
 
        22       confidential.  We haven't chosen to challenge
 
        23       their entire designation.  We have asked for a
 
        24       limited exception.  The limited exception that
 
        25       we have chosen to request is disclosure to
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         1       Arthur Anderson who already has --
 
         2            THE COURT:  But I guess what I'm trying to
 
         3       figure out is, is it implicit in that some of
 
         4       the information you now want to disclose may be
 
         5       confidential as to a third party but is not
 
         6       confidential as to Arthur Anderson under the
 
         7       order or some of this is just not confidential
 
         8       at all and we're simply not choosing to be
 
         9       discriminating enough to figure out which two
 
        10       categories any particular portion of the
 
        11       transcript falls into?
 
        12            MR. SCAROLA:  I think that both of those
 
        13       responses pertain.  I think that clearly with
 
        14       regard to Arthur Anderson there is no basis
 
        15       whatsoever to keep what was said in open court
 
        16       confidential.  I don't know that at this point
 
        17       we need to address the issue beyond that and
 
        18       we're not asking the court to address the issue
 
        19       beyond that.  There may be circumstances where
 
        20       disclosure to one third party is appropriate
 
        21       and disclose to some other third party may not
 
        22       be.  And, certainly, I would think that it is
 
        23       within the contemplation of the stipulated
 
        24       confidentiality order that there is an ability
 
        25       to modify that order by way of application to
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         1       the Court.  The burden of establishing any
 
         2       confidentiality protection rests upon the party
 
         3       making the unilateral designation.  The party
 
         4       making the unilateral designation here was
 
         5       Morgan Stanley.  They have failed to meet that
 
         6       burden.  They have the ability, because we're
 
         7       talking only about the transcript itself, they
 
         8       have the ability to remove the confidentiality
 
         9       designation in its entirety if they choose to
 
        10       do that.  They could simply withdraw it.  We
 
        11       might seek then to impose a confidentiality
 
        12       obligation ourselves.  But right now that's not
 
        13       within our control.  We're dealing with their
 
        14       unilateral designation of everything and we
 
        15       have asked the court for a limited exception to
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        16       that designation.
 
        17            And, that's really the limited issue that
 
        18       Your Honor is dealing with at this point.
 
        19            THE COURT:  What's the response?
 
        20            MR. IANNO:  Either it's confidential or
 
        21       it's not.  If it's not confidential, as Mr.
 
        22       Scarola argues, then it was discussed in open
 
        23       court, it's open to the public in general.
 
        24            Mr. Scarola always has the opportunity
 
        25       right now if he wants to designate the
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         1       transcript as confidential, he doesn't need us
 
         2       to withdraw our confidential designation for
 
         3       the plaintiff to designate it as confidential.
 
         4            As Your Honor said, there's no limited
 
         5       exception to the confidentiality order, we're
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         6       not agreeing to that.  Either the transcript
 
         7       remains confidential for the reasons we stated
 
         8       or it isn't confidential.
 
         9            THE COURT:  I'll be honest with you, the
 
        10       way I read that order, I don't want to -- we
 
        11       parsed a lot already.  I think, arguably, the
 
        12       only part of that transcript that is
 
        13       confidential, any part that discloses the terms
 
        14       of the settlement agreement.  And I don't think
 
        15       we remove the designation for publication to a
 
        16       single third party only.  Either it's removed
 
        17       or remains in place.  If you guys have the time
 
        18       and want to go through the transcript and tell
 
        19       me where those specific discussions are,
 
        20       certain settlement terms.  My recollection is
 
        21       there was maybe only one or two places.
 
        22            MR. SCAROLA:  Well, I don't know that
 
        23       there would be a need to do that.
 
        24            THE COURT:  That's the part that would
 
        25       remain confidential.  The portion of the
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         1       transcript, for instance, if there was
 
         2       reference to the total amounts of settlement, I
 
         3       think there was at least once or twice, I think
 
         4       that remains confidential.
 
         5            Now, please understand that under the
 
         6       terms of the confidentiality order, I don't
 
         7       think anything we -- obviously Arthur Anderson
 
         8       already knows that.
 
         9            MR. SCAROLA:  Clearly.
 
        10            THE COURT:  Right.
 
        11            MR. SCAROLA:  But I'm trying to understand
 
        12       what the court's inclination is at this point.
 
        13            THE COURT:  If we're going to remove the
 
        14       confidentiality designation from any portion,
 
        15       it gets removed for the world.  It doesn't get
 
        16       removed solely for Arthur Anderson.
 
        17            MR. SCAROLA:  That part I understand.
 
        18            THE COURT:  But with that said, my
 
        19       recollection is there are some specific
 
        20       references to specific terms of the settlement
 
        21       agreement that would still remain confidential.
 
        22            MR. SCAROLA:  On what basis?
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        23            THE COURT:  Frankly on the basis that you
 
        24       guys -- we still have the confidentiality
 
        25       provision of the settlement agreement itself.
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         1            MR. BEMIS:  Your Honor, this is Mr.
 
         2       Bemis.  There are four locations.  I couldn't
 
         3       do a page and line without a break.  There are
 
         4       four locations in the transcript where Mr.
 
         5       Scarola began with two references.  I make a
 
         6       reference and there's a reference at the end of
 
         7       the transcript.
 
         8            THE COURT:  I need to read the specific
 
         9       verbiage to see what I think what portions of
 
        10       that remains confidential.
 
        11            MR. SCAROLA:  Let me --
 
        12            MR. BEMIS:  Each of those passages is
 

16div-005329



20040607Hrg.txt[2/10/2017 4:09:22 AM]

        13       cited in our initial memorandum.  I have to go
 
        14       back and double check.
 
        15            THE COURT:  I would need to go back, too.
 
        16       Hold on.  Mr. Scarola is asking for a
 
        17       clarification.
 
        18            MR. SCAROLA:  Yes.  There has been a
 
        19       designation of the entire transcript as
 
        20       confidential.
 
        21            THE COURT:  Correct.
 
        22            MR. SCAROLA:  We have challenged that
 
        23       designation.
 
        24            THE COURT:  Correct.
 
        25            MR. SCAROLA:  The burden shifts to Morgan
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         1       Stanley to demonstrate why any portion of that
 
         2       transcript should remain confidential.  Our
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         3       position is that they have failed to meet that
 
         4       burden.
 
         5            THE COURT:  And, again, I need to go
 
         6       back.  My recollection when we, -- distinct
 
         7       recollection is when we had the hearing on
 
         8       whether the settlement agreement should be
 
         9       disclosed, that there was a stipulation it
 
        10       would be deemed confidential.  Indeed, I know
 
        11       my order included that.  But my recollection is
 
        12       that was stipulated to and indeed, I think you
 
        13       know, there has been argument back and forth
 
        14       whether the stipulation was more broad than
 
        15       what I included in the order.  But clearly at a
 
        16       minimum, it's my recollection there was a
 
        17       stipulation that the settlement agreement
 
        18       itself is confidential.  If that's the state of
 
        19       the record, I don't think you can say, yes, the
 
        20       settlement agreement is confidential.
 
        21            But, if someone makes reference to one of
 
        22       the terms in court having first gotten sort of
 
        23       the stipulation that nothing we say here will
 
        24       be deemed a violation or a waiver of the
 
        25       confidentiality order, that now you can publish
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         1       what was said to the world.
 
         2            MR. SCAROLA:  We're not requesting that we
 
         3       publish this to the world.
 
         4            THE COURT:  Right.  Please understand I'm
 
         5       not parsing it to say what we're publishing to
 
         6       Arthur Anderson.  Now, if I go back, I think
 
         7       the stipulated confidentiality order says, it's
 
         8       not a violation or simply not confidential with
 
         9       any third party with knowledge of what's said.
 
        10            MR. SCAROLA:  Part of the problem is that
 
        11       the confidentiality order itself defines what
 
        12       litigation materials are.
 
        13            THE COURT:  Right.
 
        14            MR. SCAROLA:  And litigation materials do
 
        15       not include any information that is already in
 
        16       a receiving party's possession.
 
        17            THE COURT:  Right.
 
        18            MR. SCAROLA:  So, they cannot keep us from
 
        19       sharing information that is already in our
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        20       possession.
 
        21            THE COURT:  Right.
 
        22            MR. SCAROLA:  And the confidentiality
 
        23       order is already in our possession.
 
        24            THE COURT:  Yeah.
 
        25            MR. SCAROLA:  We have that confidentiality
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         1       order.  We are entitled under the court's
 
         2       order, not addressing what restrictions may be
 
         3       imposed upon us by the confidentiality -- by
 
         4       the settlement agreement itself, because the
 
         5       settlement agreement has its own
 
         6       confidentiality provisions --
 
         7            THE COURT:  Right.
 
         8            MR. SCAROLA:  -- which we must deal with
 
         9       independent of the court's order.  Looking only
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        10       at the court's order, the court's order tells
 
        11       us that it is litigation materials that cannot
 
        12       be disseminated and litigation materials do not
 
        13       include anything already in a receiving party's
 
        14       possession.
 
        15            THE COURT:  Correct.
 
        16            MR. SCAROLA:  So, as it stands right now,
 
        17       the only thing that keeps us from sharing with
 
        18       Arthur Anderson the contents of the settlement
 
        19       agreement to which Arthur Anderson itself is a
 
        20       party, is the designation of the transcript --
 
        21            THE COURT:  No.
 
        22            MR. SCAROLA:  -- as confidential.
 
        23            THE COURT:  That's not accurate.
 
        24            MR. SCAROLA:  I don't know where I lost
 
        25       you.
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         1            THE COURT:  Because, what prevents --
 
         2       first of all, I have to go back and look -- all
 
         3       we're talking about today is whether the
 
         4       transcript itself should be confidential.
 
         5            Please understand there is a big
 
         6       distinction between a settlement agreement that
 
         7       says litigation is settled for X amount of
 
         8       dollars and then a transcript where an attorney
 
         9       says, and I am representing to the Court this
 
        10       litigation was settled for X amount of
 
        11       dollars.  Those are two separate things.
 
        12            What we're talking about is the latter,
 
        13       not the former.  We're not talking about the
 
        14       use of the settlement agreement at all.
 
        15            MR. SCAROLA:  We're talking about the
 
        16       transcript, correct.
 
        17            THE COURT:  We're talking about the use of
 
        18       the transcript.  All I'm saying, to the extent
 
        19       there is a stipulation between the parties that
 
        20       the settlement agreement is confidential,
 
        21       references in the transcript to specific terms
 
        22       of the settlement agreement likewise is
 
        23       confidential.
 
        24            MR. SCAROLA:  Pursuant to stipulation.
 
        25            THE COURT:  Yeah.  That's a logical --
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         1            MR. SCAROLA:  So, the burden then shifts
 
         2       to us if we want out of the stipulation; is
 
         3       that what you're saying?
 
         4            THE COURT:  I would assume but that's not
 
         5       something in front of me, I don't think,
 
         6       today.  And in all honesty, Mr. Scarola, when
 
         7       we get the transcript, and go through the parts
 
         8       we're referring to, I think we're talking about
 
         9       a handful of words.
 
        10            MR. IANNO:  I think with the certain
 
        11       amount of lines on either side to put it in
 
        12       context.
 
        13            MR. SCAROLA:  That's what I understand
 
        14       their burden was today, to come before the
 
        15       court and to demonstrate a legal basis for
 
        16       specific sections to remain confidential.
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        17            THE COURT:  And what I'm saying is the
 
        18       only basis I see for any portion of that
 
        19       transcript to be deemed confidential is based
 
        20       on the stipulation that counsel previously
 
        21       reached the settlement agreement itself is
 
        22       confidential.
 
        23            MR. SCAROLA:  What page and lines are we
 
        24       not permitted to share with Arthur Anderson?
 
        25            THE COURT:  That's what I want to go
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         1       through right now.  I think we're talking about
 
         2       a handful of places.  We need a few minutes to
 
         3       go through and figure that out.
 
         4            MR. BEMIS:  Your Honor, if we could take a
 
         5       short break, I could talk to Mr. Ianno, I think
 
         6       I can give him the pages and lines.
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         7            THE COURT:  Do you want to do that?  You
 
         8       guys can stay and talk, I'll come back.
 
         9            MR. BEMIS:  I know I can do it relatively
 
        10       quickly.  I don't want to hold the court up
 
        11       while I'm perusing through my papers.
 
        12            MR. IANNO:  Ron, I'll call you separately
 
        13       on my cell phone.
 
        14            THE COURT:  You can stay here and I'll go.
 
        15            MR. IANNO:  For Friday's hearing here's
 
        16       our notebook.  And I believe --
 
        17            THE COURT:  I'm glad to see it's much
 
        18       shorter.
 
        19            MR. IANNO:  And I know, Your Honor, there
 
        20       is a request by Mr. Bemis if we could start the
 
        21       hearing in the morning.  We're presently
 
        22       scheduled for 1:30.  Maybe while we're taking
 
        23       this break if there is a possibility --
 
        24            THE COURT:  As far as I know, nothing
 
        25       cancelled.  Let me check, I just don't know.
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         1            (Recess taken.)
 
         2            THE COURT:  I'm back now.
 
         3            MR. MARMER:  I'm sorry.
 
         4            THE COURT:  That's okay, I just walked
 
         5       in.  While I'm thinking of it, I checked
 
         6       Friday's schedule.  So far I don't have any
 
         7       openings in the morning.  If something opens,
 
         8       if you guys are both amenable, we'll call your
 
         9       offices.
 
        10            What, if anything, can be located?
 
        11            MR. SCAROLA:  Do you have the transcript
 
        12       in front of you?
 
        13            THE COURT:  I do.
 
        14            MR. SCAROLA:  We begin at page 16 lines 6
 
        15       through 13.  They have been designated as
 
        16       confidential by Morgan Stanley.  We are not at
 
        17       this time challenging that confidentiality
 
        18       designation.  So, we are in agreement.
 
        19            THE COURT:  That's 6 through 13.
 
        20            MR. SCAROLA:  Six through 13 at page 16.
 
        21            MR. IANNO:  The only thing that concerns
 
        22       me with that is Mr. Scarola's qualification at
 
        23       this time.
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        24            THE COURT:  Meaning that it wasn't part of
 
        25       your agreement?
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         1            MR. SCAROLA:  That's the first time I've
 
         2       heard that.  It's either confidential, stays
 
         3       confidential, unless Mr. Bemis feels
 
         4       differently.  We don't want to be back here
 
         5       next week to remove the confidentiality
 
         6       designation.  It's either a stipulation today
 
         7       that it's confidential or the court needs to
 
         8       rule that it's confidential, I believe.
 
         9            MR. SCAROLA:  We're not stipulating that
 
        10       it's confidential.  They have challenged, they
 
        11       have designated these lines as confidential.
 
        12       We are not challenging that confidentiality
 
        13       designation.  To the extent your motion seeks
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        14       to have this undesignated confidential, you're
 
        15       abandoning that portion of your motion?
 
        16            MR. SCAROLA:  That's correct.
 
        17            THE COURT:  Okay.
 
        18            MR. SCAROLA:  That's correct.  But more
 
        19       accurately stated, that's right.  They have
 
        20       designated as confidential but we are not
 
        21       challenging that.
 
        22            THE COURT:  Okay.  So, we're not
 
        23       stipulating it's confidential, it's just a
 
        24       motion to abandon?
 
        25            MR. SCAROLA:  That's correct.
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         1            THE COURT:  What's next?
 
         2            MR. SCAROLA:  Page 33 lines 21 through 34
 
         3       line 3.
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         4            THE COURT:  Who is the speaker?
 
         5            MR. IANNO:  I believe this is Mr. Scarola
 
         6       still, Your Honor.
 
         7            THE COURT:  Okay.
 
         8            MR. SCAROLA:  We are not challenging --
 
         9            THE COURT:  Again, the motion is
 
        10       abandoned?
 
        11            MR. SCAROLA:  We are abandoning our motion
 
        12       to challenge that confidentiality designation.
 
        13            THE COURT:  Okay.
 
        14            MR. IANNO:  And Your Honor --
 
        15            MR. SCAROLA:  Going to page 46 line 5.
 
        16            THE COURT:  Okay.
 
        17            MR. SCAROLA:  We are challenging the
 
        18       confidentiality designation from lines 5
 
        19       through line 16 ending with the word of --
 
        20       resulted in a settlement of.
 
        21            We are withdrawing any challenge to the
 
        22       balance of line 16, line 17 and line 18.
 
        23            THE COURT:  Okay.
 
        24            MR. SCAROLA:  So, the court is faced with
 
        25       ruling on the appropriateness of the
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         1       designation of 46 line 5 through 16 resulted in
 
         2       a settlement of.
 
         3            THE COURT:  Right.  And, I'm sorry.
 
         4            MR. IANNO:  Your Honor, I just want to say
 
         5       equivalent to what Mr. Scarola said, in context
 
         6       we had designated page 46 line 5 through page
 
         7       47 line 19 as the confidential portion.
 
         8            Mr. Scarola is abandoning the motion as it
 
         9       pertains to where the settlement amount is
 
        10       discussed on line 16 page 46.
 
        11            THE COURT:  Really he's abandoning
 
        12       through --
 
        13            MR. IANNO:  Forty six line 18.  Where you
 
        14       see the numbers.
 
        15            MR. SCAROLA:  I will also be challenging
 
        16       the designation from 46:19 through 47:9.
 
        17            THE COURT:  Oh, you are?
 
        18            MR. SCAROLA:  Yes.  So, the only portion
 
        19       we are abandoning is from 16 after "of" through
 
        20       18, the end of the sentence.
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        21            THE COURT:  Okay.  And this is Mr. Bemis
 
        22       speaking?
 
        23            MR. SCAROLA:  That's correct.
 
        24            THE COURT:  Okay.  Okay.  Why would that
 
        25       be confidential, 46:5 through 46:16?
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         1            MR. IANNO:  Your Honor, I think that if
 
         2       you look at it, what they're talking about here
 
         3       is the consummation of the settlement
 
         4       agreement.  Although it doesn't discuss the
 
         5       specific amount of the settlement agreement, I
 
         6       think that the fact that the settlement
 
         7       agreement amounts being paid is probably
 
         8       confidential to Anderson.  And I just don't
 
         9       think you can divorce that from the settlement
 
        10       amount or the terms.  I think you need to keep
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        11       everything in context so you're not
 
        12       inadvertently disclosing something.  The fact
 
        13       they paid a certain amount may be just as
 
        14       confidential as the amount.
 
        15            THE COURT:  What's the response?
 
        16            MR. SCAROLA:  First of all, the entire
 
        17       first paragraph discusses earlier court
 
        18       proceedings that are not confidential, as far
 
        19       as I know.  It's just discussion about what
 
        20       happened in an earlier court proceeding.
 
        21            The fact that there has been a settlement
 
        22       of those claims is a matter of public record.
 
        23       Those cases were filed, they were resolved and
 
        24       dismissed.
 
        25            THE COURT:  Okay.
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         1            MR. SCAROLA:  And the only thing that I
 
         2       suggest could arguably be confidential would be
 
         3       the amount of the settlement.
 
         4            THE COURT:  Okay.  The part that I believe
 
         5       is still confidential begins at line 15 after
 
         6       the first word.  So, after agreement, the rest
 
         7       of 15 and  then all of 16, 17 and 18.
 
         8            MR. IANNO:  Okay.
 
         9            MR. SCAROLA:  We are then also challenging
 
        10       lines 19 through line 9 on page 47.
 
        11            THE COURT:  Right.  I'm reading that.
 
        12       Somehow this is confidential.
 
        13            MR. IANNO:  I can see some portion of that
 
        14       as being non-confidential where they talk about
 
        15       the mere image of the claims made in the
 
        16       complaint.
 
        17            What I don't know, as we sit here today,
 
        18       whether or not those exact numbers that are
 
        19       mentioned in there are part of the settlement
 
        20       agreements, whether they're mentioned in the
 
        21       complaint in that.
 
        22            So, as we sit here today, I think that
 
        23       what we're saying here, our position on this
 
        24       is, in order to keep the confidentiality
 
        25       intact, you need to include all of that
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         1       language.  I don't see any reason that it needs
 
         2       to be disclosed.  If it is a public record, it
 
         3       is a public record, as far as the claims.  I
 
         4       agree with that.  I don't know if the terms in
 
         5       the amounts claim were somehow mentioned in the
 
         6       settlement agreement, it's some type of recital
 
         7       clause, things of that nature.  I think that to
 
         8       the extent anything in here is public record,
 
         9       really, we don't need to disclose that.  At
 
        10       this point, I can't tell you what exactly the
 
        11       complaint says as far as claim damages.
 
        12            THE COURT:  Does Mr. Bemis know?
 
        13            MR. BEMIS:  Your Honor, I can address that
 
        14       issue, if you wish?
 
        15            THE COURT:  Sure.
 
        16            MR. BEMIS:  Your Honor, those figures are
 
        17       not in the settlement agreement.
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        18            THE COURT:  I appreciate your candor.
 
        19            I don't think any of that is
 
        20       confidential.  Where to next?
 
        21            MR. SCAROLA:  Page 143, Your Honor.
 
        22            THE COURT:  I want to make my notes.
 
        23       46:19.  I'm sorry, what page next?
 
        24            MR. SCAROLA:  Page 143, lines 8 through 15
 
        25       have been designated.  We challenge the
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         1       designation of lines 8 through 12 ending with
 
         2       the words a million times.
 
         3            MR. BEMIS:  Your Honor, we'll agree to
 
         4       that.
 
         5            THE COURT:  Okay.  So, that's not
 
         6       confidential either.  Anything else, then?
 
         7            MR. SCAROLA:  We are withdrawing our
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         8       challenge to the designation as confidential of
 
         9       the sentence that begins, "the settlement", at
 
        10       line 12, through the word "amount" on line 15.
 
        11       That would remain confidential.
 
        12            THE COURT:  Okay.  Anything else?
 
        13            MR. SCAROLA:  That's it.
 
        14            THE COURT:  So, the only part that -- the
 
        15       only part I ruled on is the --
 
        16            MR. IANNO:  I think, if I may, to say that
 
        17       the plaintiff has abandoned their motion as
 
        18       relates to page 16 line 6 through 13, 33:21
 
        19       through 34:3, and then that portion that the
 
        20       plaintiff abandoned on page 46 and then the
 
        21       court ruled on the remainder.
 
        22            THE COURT:  I want to make sure I get the
 
        23       part they abandoned.
 
        24            MR. IANNO:  Which is --
 
        25            THE COURT:  The balance of 16 through 18.
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         1            MR. IANNO:  Right.
 
         2            THE COURT:  And then also -- no --
 
         3            MR. IANNO:  What's the numbers?  Where you
 
         4       see the numbers on line 16 through line 18 that
 
         5       was abandoned.
 
         6            THE COURT:  Right.
 
         7            MR. IANNO:  And the court, perhaps the
 
         8       easiest way to do this is, the defendant
 
         9       designated 46:5 through 47 line 9.  Other than
 
        10       that portion, the court overrules a designation
 
        11       to the balance.  I think we can say they
 
        12       abandon their motion on 143:12, the sentence
 
        13       begins on 143:12 through 15.
 
        14            THE COURT:  143:12 or --
 
        15            MR. IANNO:  That's where it started and
 
        16       that's where we started our designation but we
 
        17       withdraw that portion.
 
        18            THE COURT:  It was abandoned at 143:12
 
        19       through 15?
 
        20            MR. IANNO:  Right.  The sentence that
 
        21       begins on line 12.
 
        22            THE COURT:  Is that it?
 
        23            MR. IANNO:  Mr. Bemis, is that accurate?
 
        24            MR. BEMIS:  Yes, it is.  Your Honor, not
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        25       to beat a dead horse to life, this stipulation
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         1       is pursuant to the Court, obviously to the
 
         2       court's prior direction in the case.
 
         3            THE COURT:  I understand that.
 
         4            MR. BEMIS:  All right, Your Honor.
 
         5            THE COURT:  I will do this order and I'll
 
         6       see you Friday.
 
         7            MR. MARMER:  This is Ron Marmer.  May I
 
         8       add one thought?  I want to be clear, if the
 
         9       court recites only what we've abandoned in our
 
        10       motion, you need another piece, I think, and
 
        11       that is that Morgan Stanley are no longer
 
        12       persisting in their confidentiality
 
        13       designation.  Otherwise the whole thing will
 
        14       end up being confidential except for the parts
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        15       where -- we start with the proposition they
 
        16       have to identify the whole thing as
 
        17       confidential.  We bring a motion to undo it,
 
        18       abandon selective portions of our motion, that
 
        19       means everything else we were persisting in
 
        20       should be --
 
        21            THE COURT:  Should be opened.
 
        22            MR. MARMER:  Yes.  I don't want anybody
 
        23       pregnant reading the orders would end up --
 
        24            THE COURT:  I understand.
 
        25            MR. IANNO:  I think that's what Mr. Bemis
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
                                                             30
 
         1       was getting at, is not abandonment of our
 
         2       position, rather on the court's ruling, this is
 
         3       where we ended up.
 
         4            THE COURT:  All right.  I will do the
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         5       order and again you'll get copies and I'll see
 
         6       you on Friday.
 
         7            (At 2:25 the hearing was adjourned.)
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         1                   C E R T I F I C A T E
 
         2                          - - -
 
         3
 
         4  STATE OF FLORIDA
 
         5  COUNTY OF PALM BEACH
 
         6
 
         7             I, PATRICIA A. LANOSA, Registered
 
         8  Professional Reporter, do hereby certify that I was
 
         9  authorized to and did stenographically report the
 
        10  foregoing proceedings and that the transcript is a
 
        11  true and correct transcription of my stenotype notes
 
        12  of the proceedings.
 
        13
 
        14            Dated this 7th day of June, 2004.
 
        15
 
        16                  _________________________________
 
        17                  PATRICIA A. LANOSA
 
        18                  Registered Professional Reporter
 
        19
 
        20
 
        21  The foregoing certification of this transcript does
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        22  not apply to any reproduction of the same by any
 
        23  means unless under the direct control and/or
 
        24  direction of the certifying reporter.
 
        25
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         1                  P R O C E E D I N G S
 
         2                       - - -
 
         3            THE COURT:  Good afternoon.  We're back on
 
         4       Coleman and Morgan Stanley, which is the motion
 
         5       to remove the confidential designation from the
 
         6       transcript?
 
         7            MR. SCAROLA:  Yes, Your Honor.  We're
 
         8       waiting for some telephone participants.
 
         9            (Discussion held off the record.)
 
        10            MR. IANNO:  Mr. Bemis is going to be on
 
        11       the phone because he's traveling to New York
 
        12       for a deposition in this case.  He apologizes
 
        13       he couldn't be here in person again.
 
        14            (Discussion held off the record.)
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        15            THE COURT:  Is he the only one doing it by
 
        16       phone?
 
        17            MR. IANNO:  And Mr. Marmer.
 
        18            MR. SCAROLA:  Someone from Jenner &
 
        19       Block.
 
        20            THE COURT:  Hi, this is Judge Maass.  Who
 
        21       do I have on the phone?
 
        22            MR. BEMIS:  Good afternoon.  This is
 
        23       Lawrence Bemis, Kirkland & Ellis.
 
        24            THE COURT:  Hello, Mr. Bemis.
 
        25            MR. MARMER:  This is Ron Marmer.
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         1            THE COURT:  Good afternoon.  I have you
 
         2       each on the speakerphone in the Courtroom in
 
         3       Coleman and Morgan Stanley.  This is Coleman's
 
         4       motion to allow Arthur Anderson access to
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         5       confidential information.
 
         6            What did you want to say in support of it,
 
         7       Mr. Scarola?
 
         8            MR. SCAROLA:  Your Honor.  You will recall
 
         9       that we actually began a hearing on this motion
 
        10       previously before Your Honor, and it appears
 
        11       that Morgan Stanley recognizes that it could
 
        12       not meet the burdens imposed upon it as a
 
        13       consequence of Your Honor's prior specific
 
        14       findings, has chosen to ignore those prior
 
        15       specific findings, and attempt to reargue again
 
        16       that it is as a consequence of a stipulation on
 
        17       the part of the Coleman's part that we are
 
        18       where we are.
 
        19            THE COURT:  Let's assume I'm not inclined
 
        20       to rehear argument on that.
 
        21            MR. SCAROLA:  I'm happy to make that
 
        22       assumption, in which case the burden obviously
 
        23       shifts back to Morgan Stanley.  Your Honor gave
 
        24       Morgan Stanley an opportunity to meet that
 
        25       burden.  They have submitted a written memo
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         1       that completely fails to address why any of
 
         2       these materials should remain confidential.
 
         3       They do designate certain portions but present
 
         4       no argument whatsoever to support a position
 
         5       that, particularly as to Arthur Anderson, these
 
         6       matters ought not to be communicated.  So, I
 
         7       think it shifts to them at this point.
 
         8            THE COURT:  Tell me why anything said in
 
         9       that transcript is confidential?
 
        10            MR. IANNO:  Your Honor, remember the
 
        11       transcript itself is based on the settlement
 
        12       agreement which the parties -- the court
 
        13       actually ordered it be designated as
 
        14       confidential.  So that our position is Coleman
 
        15       cannot use their confidentiality designation as
 
        16       both a sword and a shield.
 
        17            And if you'll allow me to digress just a
 
        18       moment and address Mr. Scarola's comments,
 
        19       because at the outset I want to say, the reason
 
        20       we incorporated our previous arguments in our
 
        21       responses, we didn't want to be constituted a
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        22       waiver.  We understand the court's ruling, we
 
        23       don't intend to reargue those positions.  We
 
        24       want to be understood and recognize we're not
 
        25       waiving those either.  We've included them in
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         1       our supplemental response.
 
         2            The point of the matter is, Coleman and
 
         3       Arthur Anderson now allege to have an immunity
 
         4       of interest, are saying, we can use your
 
         5       violation of the confidentiality order as a
 
         6       sword and did exactly that.  In the other case
 
         7       that's pending in front of Judge Miller, they
 
         8       have now moved to dismiss based on the same
 
         9       grounds they have filed their rule to show
 
        10       cause, really the contempt motion in this case
 
        11       seeking to disqualify counsel.  So, we're going
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        12       to use this confidential settlement agreement
 
        13       as a sword, say it's a release of the
 
        14       preexisting claims Morgan Stanley has and at
 
        15       the same time we're going to prevent you from
 
        16       defending yourselves in this case.
 
        17            So, it's either -- the settlement
 
        18       agreement is either confidential or it's not.
 
        19       Frankly, there's nothing confidential in that
 
        20       settlement agreement whatsoever.
 
        21            THE COURT:  Please understand at this
 
        22       juncture we're not going back and challenging
 
        23       whether the settlement agreement should be
 
        24       deemed confidential or not.
 
        25            What I'm asking you to do is defend your
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         1       position that any portion of what was said in
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         2       that transcript is confidential.
 
         3            MR. IANNO:  I have to stand on the
 
         4       argument we made before that we believe we're
 
         5       entitled to rely on the stipulation.  I don't
 
         6       intent to reargue it.  The only thing new that
 
         7       we can add to that is that Coleman is using
 
         8       that transcript in the settlement agreement as
 
         9       both a sword and shield under the
 
        10       confidentiality order.  We don't believe that
 
        11       they can selectively disclose portions of it
 
        12       and use that against Morgan Stanley, while at
 
        13       the same time saying Morgan Stanley, you can't
 
        14       use it.  You can't have your cake and eat it
 
        15       too on the Coleman side.  Either everything is
 
        16       open to the public scrutiny or it's not.  And
 
        17       that's our position on this.
 
        18            I don't know if Mr. Bemis has anything to
 
        19       add to that.  I believe with all the arguments
 
        20       made at the previous hearing and today and in
 
        21       our supplemental response, either they have to
 
        22       say it's confidential and no one gets to see
 
        23       it, or it's not confidential and it's open to
 
        24       the public in general.
 
        25            Your Honor, what's happening here, we have
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         1       a confidential document that we're discussing
 
         2       in open court.  So, they're saying, you can't
 
         3       discuss the document but anything you say in
 
         4       court can be disclosed to Arthur Anderson.  We
 
         5       have to either -- either it's confidential or
 
         6       it's not.  Right know we feel like we're
 
         7       handcuffed with the designations Coleman is
 
         8       making in this case on the confidentiality.
 
         9            THE COURT:  Mr. Bemis, did you have
 
        10       anything you wanted to add?
 
        11            MR. BEMIS:  Nothing that would not be
 
        12       repetitive.
 
        13            THE COURT:  Okay.  I appreciate that.
 
        14            Mr. Scarola, did you want to respond?
 
        15            MR. SCAROLA:  Your Honor, clearly Morgan
 
        16       Stanley is attempting to confuse two separate
 
        17       issues.
 
        18            The one issue before the court has to do
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        19       with our request for a limited exception to
 
        20       confidentiality with regard to the hearing.  We
 
        21       are not before the court today to address
 
        22       issues concerning the contractual
 
        23       confidentiality that exists in the settlement
 
        24       agreement.  If Morgan Stanley chooses to
 
        25       challenge that in some way at sometime in the
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         1       future, that simply is a separate issue.
 
         2       That's not the matter before the court right
 
         3       now.  We are here only to determine whether the
 
         4       hearing transcript must remain confidential
 
         5       with regard to Arthur Anderson.
 
         6            The burden is upon Morgan Stanley to
 
         7       establish the need for that confidentiality,
 
         8       some legal privilege that exists that would
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         9       preclude the disclosure of the contents of that
 
        10       hearing and they have utterly and completely
 
        11       failed to meet that burden.
 
        12            THE COURT:  Let me ask you this.  Can a
 
        13       designation of confidentiality be removed for a
 
        14       publication one entity only?
 
        15            MR. SCAROLA:  That's all we're requesting.
 
        16            THE COURT:  So, you're saying it's a
 
        17       stipulated order and is sort of an acceptable
 
        18       interpretation, something of quasi
 
        19       confidential?
 
        20            MR. SCAROLA:  What we're saying is, that
 
        21       they have designated the entire transcript as
 
        22       confidential.  We haven't chosen to challenge
 
        23       their entire designation.  We have asked for a
 
        24       limited exception.  The limited exception that
 
        25       we have chosen to request is disclosure to
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         1       Arthur Anderson who already has --
 
         2            THE COURT:  But I guess what I'm trying to
 
         3       figure out is, is it implicit in that some of
 
         4       the information you now want to disclose may be
 
         5       confidential as to a third party but is not
 
         6       confidential as to Arthur Anderson under the
 
         7       order or some of this is just not confidential
 
         8       at all and we're simply not choosing to be
 
         9       discriminating enough to figure out which two
 
        10       categories any particular portion of the
 
        11       transcript falls into?
 
        12            MR. SCAROLA:  I think that both of those
 
        13       responses pertain.  I think that clearly with
 
        14       regard to Arthur Anderson there is no basis
 
        15       whatsoever to keep what was said in open court
 
        16       confidential.  I don't know that at this point
 
        17       we need to address the issue beyond that and
 
        18       we're not asking the court to address the issue
 
        19       beyond that.  There may be circumstances where
 
        20       disclosure to one third party is appropriate
 
        21       and disclose to some other third party may not
 
        22       be.  And, certainly, I would think that it is
 
        23       within the contemplation of the stipulated
 
        24       confidentiality order that there is an ability
 
        25       to modify that order by way of application to
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         1       the Court.  The burden of establishing any
 
         2       confidentiality protection rests upon the party
 
         3       making the unilateral designation.  The party
 
         4       making the unilateral designation here was
 
         5       Morgan Stanley.  They have failed to meet that
 
         6       burden.  They have the ability, because we're
 
         7       talking only about the transcript itself, they
 
         8       have the ability to remove the confidentiality
 
         9       designation in its entirety if they choose to
 
        10       do that.  They could simply withdraw it.  We
 
        11       might seek then to impose a confidentiality
 
        12       obligation ourselves.  But right now that's not
 
        13       within our control.  We're dealing with their
 
        14       unilateral designation of everything and we
 
        15       have asked the court for a limited exception to
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        16       that designation.
 
        17            And, that's really the limited issue that
 
        18       Your Honor is dealing with at this point.
 
        19            THE COURT:  What's the response?
 
        20            MR. IANNO:  Either it's confidential or
 
        21       it's not.  If it's not confidential, as Mr.
 
        22       Scarola argues, then it was discussed in open
 
        23       court, it's open to the public in general.
 
        24            Mr. Scarola always has the opportunity
 
        25       right now if he wants to designate the
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         1       transcript as confidential, he doesn't need us
 
         2       to withdraw our confidential designation for
 
         3       the plaintiff to designate it as confidential.
 
         4            As Your Honor said, there's no limited
 
         5       exception to the confidentiality order, we're
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         6       not agreeing to that.  Either the transcript
 
         7       remains confidential for the reasons we stated
 
         8       or it isn't confidential.
 
         9            THE COURT:  I'll be honest with you, the
 
        10       way I read that order, I don't want to -- we
 
        11       parsed a lot already.  I think, arguably, the
 
        12       only part of that transcript that is
 
        13       confidential, any part that discloses the terms
 
        14       of the settlement agreement.  And I don't think
 
        15       we remove the designation for publication to a
 
        16       single third party only.  Either it's removed
 
        17       or remains in place.  If you guys have the time
 
        18       and want to go through the transcript and tell
 
        19       me where those specific discussions are,
 
        20       certain settlement terms.  My recollection is
 
        21       there was maybe only one or two places.
 
        22            MR. SCAROLA:  Well, I don't know that
 
        23       there would be a need to do that.
 
        24            THE COURT:  That's the part that would
 
        25       remain confidential.  The portion of the
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         1       transcript, for instance, if there was
 
         2       reference to the total amounts of settlement, I
 
         3       think there was at least once or twice, I think
 
         4       that remains confidential.
 
         5            Now, please understand that under the
 
         6       terms of the confidentiality order, I don't
 
         7       think anything we -- obviously Arthur Anderson
 
         8       already knows that.
 
         9            MR. SCAROLA:  Clearly.
 
        10            THE COURT:  Right.
 
        11            MR. SCAROLA:  But I'm trying to understand
 
        12       what the court's inclination is at this point.
 
        13            THE COURT:  If we're going to remove the
 
        14       confidentiality designation from any portion,
 
        15       it gets removed for the world.  It doesn't get
 
        16       removed solely for Arthur Anderson.
 
        17            MR. SCAROLA:  That part I understand.
 
        18            THE COURT:  But with that said, my
 
        19       recollection is there are some specific
 
        20       references to specific terms of the settlement
 
        21       agreement that would still remain confidential.
 
        22            MR. SCAROLA:  On what basis?
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        23            THE COURT:  Frankly on the basis that you
 
        24       guys -- we still have the confidentiality
 
        25       provision of the settlement agreement itself.
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         1            MR. BEMIS:  Your Honor, this is Mr.
 
         2       Bemis.  There are four locations.  I couldn't
 
         3       do a page and line without a break.  There are
 
         4       four locations in the transcript where Mr.
 
         5       Scarola began with two references.  I make a
 
         6       reference and there's a reference at the end of
 
         7       the transcript.
 
         8            THE COURT:  I need to read the specific
 
         9       verbiage to see what I think what portions of
 
        10       that remains confidential.
 
        11            MR. SCAROLA:  Let me --
 
        12            MR. BEMIS:  Each of those passages is
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        13       cited in our initial memorandum.  I have to go
 
        14       back and double check.
 
        15            THE COURT:  I would need to go back, too.
 
        16       Hold on.  Mr. Scarola is asking for a
 
        17       clarification.
 
        18            MR. SCAROLA:  Yes.  There has been a
 
        19       designation of the entire transcript as
 
        20       confidential.
 
        21            THE COURT:  Correct.
 
        22            MR. SCAROLA:  We have challenged that
 
        23       designation.
 
        24            THE COURT:  Correct.
 
        25            MR. SCAROLA:  The burden shifts to Morgan
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         1       Stanley to demonstrate why any portion of that
 
         2       transcript should remain confidential.  Our
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         3       position is that they have failed to meet that
 
         4       burden.
 
         5            THE COURT:  And, again, I need to go
 
         6       back.  My recollection when we, -- distinct
 
         7       recollection is when we had the hearing on
 
         8       whether the settlement agreement should be
 
         9       disclosed, that there was a stipulation it
 
        10       would be deemed confidential.  Indeed, I know
 
        11       my order included that.  But my recollection is
 
        12       that was stipulated to and indeed, I think you
 
        13       know, there has been argument back and forth
 
        14       whether the stipulation was more broad than
 
        15       what I included in the order.  But clearly at a
 
        16       minimum, it's my recollection there was a
 
        17       stipulation that the settlement agreement
 
        18       itself is confidential.  If that's the state of
 
        19       the record, I don't think you can say, yes, the
 
        20       settlement agreement is confidential.
 
        21            But, if someone makes reference to one of
 
        22       the terms in court having first gotten sort of
 
        23       the stipulation that nothing we say here will
 
        24       be deemed a violation or a waiver of the
 
        25       confidentiality order, that now you can publish
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         1       what was said to the world.
 
         2            MR. SCAROLA:  We're not requesting that we
 
         3       publish this to the world.
 
         4            THE COURT:  Right.  Please understand I'm
 
         5       not parsing it to say what we're publishing to
 
         6       Arthur Anderson.  Now, if I go back, I think
 
         7       the stipulated confidentiality order says, it's
 
         8       not a violation or simply not confidential with
 
         9       any third party with knowledge of what's said.
 
        10            MR. SCAROLA:  Part of the problem is that
 
        11       the confidentiality order itself defines what
 
        12       litigation materials are.
 
        13            THE COURT:  Right.
 
        14            MR. SCAROLA:  And litigation materials do
 
        15       not include any information that is already in
 
        16       a receiving party's possession.
 
        17            THE COURT:  Right.
 
        18            MR. SCAROLA:  So, they cannot keep us from
 
        19       sharing information that is already in our
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        20       possession.
 
        21            THE COURT:  Right.
 
        22            MR. SCAROLA:  And the confidentiality
 
        23       order is already in our possession.
 
        24            THE COURT:  Yeah.
 
        25            MR. SCAROLA:  We have that confidentiality
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         1       order.  We are entitled under the court's
 
         2       order, not addressing what restrictions may be
 
         3       imposed upon us by the confidentiality -- by
 
         4       the settlement agreement itself, because the
 
         5       settlement agreement has its own
 
         6       confidentiality provisions --
 
         7            THE COURT:  Right.
 
         8            MR. SCAROLA:  -- which we must deal with
 
         9       independent of the court's order.  Looking only
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        10       at the court's order, the court's order tells
 
        11       us that it is litigation materials that cannot
 
        12       be disseminated and litigation materials do not
 
        13       include anything already in a receiving party's
 
        14       possession.
 
        15            THE COURT:  Correct.
 
        16            MR. SCAROLA:  So, as it stands right now,
 
        17       the only thing that keeps us from sharing with
 
        18       Arthur Anderson the contents of the settlement
 
        19       agreement to which Arthur Anderson itself is a
 
        20       party, is the designation of the transcript --
 
        21            THE COURT:  No.
 
        22            MR. SCAROLA:  -- as confidential.
 
        23            THE COURT:  That's not accurate.
 
        24            MR. SCAROLA:  I don't know where I lost
 
        25       you.
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         1            THE COURT:  Because, what prevents --
 
         2       first of all, I have to go back and look -- all
 
         3       we're talking about today is whether the
 
         4       transcript itself should be confidential.
 
         5            Please understand there is a big
 
         6       distinction between a settlement agreement that
 
         7       says litigation is settled for X amount of
 
         8       dollars and then a transcript where an attorney
 
         9       says, and I am representing to the Court this
 
        10       litigation was settled for X amount of
 
        11       dollars.  Those are two separate things.
 
        12            What we're talking about is the latter,
 
        13       not the former.  We're not talking about the
 
        14       use of the settlement agreement at all.
 
        15            MR. SCAROLA:  We're talking about the
 
        16       transcript, correct.
 
        17            THE COURT:  We're talking about the use of
 
        18       the transcript.  All I'm saying, to the extent
 
        19       there is a stipulation between the parties that
 
        20       the settlement agreement is confidential,
 
        21       references in the transcript to specific terms
 
        22       of the settlement agreement likewise is
 
        23       confidential.
 
        24            MR. SCAROLA:  Pursuant to stipulation.
 
        25            THE COURT:  Yeah.  That's a logical --
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         1            MR. SCAROLA:  So, the burden then shifts
 
         2       to us if we want out of the stipulation; is
 
         3       that what you're saying?
 
         4            THE COURT:  I would assume but that's not
 
         5       something in front of me, I don't think,
 
         6       today.  And in all honesty, Mr. Scarola, when
 
         7       we get the transcript, and go through the parts
 
         8       we're referring to, I think we're talking about
 
         9       a handful of words.
 
        10            MR. IANNO:  I think with the certain
 
        11       amount of lines on either side to put it in
 
        12       context.
 
        13            MR. SCAROLA:  That's what I understand
 
        14       their burden was today, to come before the
 
        15       court and to demonstrate a legal basis for
 
        16       specific sections to remain confidential.
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        17            THE COURT:  And what I'm saying is the
 
        18       only basis I see for any portion of that
 
        19       transcript to be deemed confidential is based
 
        20       on the stipulation that counsel previously
 
        21       reached the settlement agreement itself is
 
        22       confidential.
 
        23            MR. SCAROLA:  What page and lines are we
 
        24       not permitted to share with Arthur Anderson?
 
        25            THE COURT:  That's what I want to go
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         1       through right now.  I think we're talking about
 
         2       a handful of places.  We need a few minutes to
 
         3       go through and figure that out.
 
         4            MR. BEMIS:  Your Honor, if we could take a
 
         5       short break, I could talk to Mr. Ianno, I think
 
         6       I can give him the pages and lines.
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         7            THE COURT:  Do you want to do that?  You
 
         8       guys can stay and talk, I'll come back.
 
         9            MR. BEMIS:  I know I can do it relatively
 
        10       quickly.  I don't want to hold the court up
 
        11       while I'm perusing through my papers.
 
        12            MR. IANNO:  Ron, I'll call you separately
 
        13       on my cell phone.
 
        14            THE COURT:  You can stay here and I'll go.
 
        15            MR. IANNO:  For Friday's hearing here's
 
        16       our notebook.  And I believe --
 
        17            THE COURT:  I'm glad to see it's much
 
        18       shorter.
 
        19            MR. IANNO:  And I know, Your Honor, there
 
        20       is a request by Mr. Bemis if we could start the
 
        21       hearing in the morning.  We're presently
 
        22       scheduled for 1:30.  Maybe while we're taking
 
        23       this break if there is a possibility --
 
        24            THE COURT:  As far as I know, nothing
 
        25       cancelled.  Let me check, I just don't know.
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         1            (Recess taken.)
 
         2            THE COURT:  I'm back now.
 
         3            MR. MARMER:  I'm sorry.
 
         4            THE COURT:  That's okay, I just walked
 
         5       in.  While I'm thinking of it, I checked
 
         6       Friday's schedule.  So far I don't have any
 
         7       openings in the morning.  If something opens,
 
         8       if you guys are both amenable, we'll call your
 
         9       offices.
 
        10            What, if anything, can be located?
 
        11            MR. SCAROLA:  Do you have the transcript
 
        12       in front of you?
 
        13            THE COURT:  I do.
 
        14            MR. SCAROLA:  We begin at page 16 lines 6
 
        15       through 13.  They have been designated as
 
        16       confidential by Morgan Stanley.  We are not at
 
        17       this time challenging that confidentiality
 
        18       designation.  So, we are in agreement.
 
        19            THE COURT:  That's 6 through 13.
 
        20            MR. SCAROLA:  Six through 13 at page 16.
 
        21            MR. IANNO:  The only thing that concerns
 
        22       me with that is Mr. Scarola's qualification at
 
        23       this time.
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        24            THE COURT:  Meaning that it wasn't part of
 
        25       your agreement?
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         1            MR. SCAROLA:  That's the first time I've
 
         2       heard that.  It's either confidential, stays
 
         3       confidential, unless Mr. Bemis feels
 
         4       differently.  We don't want to be back here
 
         5       next week to remove the confidentiality
 
         6       designation.  It's either a stipulation today
 
         7       that it's confidential or the court needs to
 
         8       rule that it's confidential, I believe.
 
         9            MR. SCAROLA:  We're not stipulating that
 
        10       it's confidential.  They have challenged, they
 
        11       have designated these lines as confidential.
 
        12       We are not challenging that confidentiality
 
        13       designation.  To the extent your motion seeks
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        14       to have this undesignated confidential, you're
 
        15       abandoning that portion of your motion?
 
        16            MR. SCAROLA:  That's correct.
 
        17            THE COURT:  Okay.
 
        18            MR. SCAROLA:  That's correct.  But more
 
        19       accurately stated, that's right.  They have
 
        20       designated as confidential but we are not
 
        21       challenging that.
 
        22            THE COURT:  Okay.  So, we're not
 
        23       stipulating it's confidential, it's just a
 
        24       motion to abandon?
 
        25            MR. SCAROLA:  That's correct.
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         1            THE COURT:  What's next?
 
         2            MR. SCAROLA:  Page 33 lines 21 through 34
 
         3       line 3.
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         4            THE COURT:  Who is the speaker?
 
         5            MR. IANNO:  I believe this is Mr. Scarola
 
         6       still, Your Honor.
 
         7            THE COURT:  Okay.
 
         8            MR. SCAROLA:  We are not challenging --
 
         9            THE COURT:  Again, the motion is
 
        10       abandoned?
 
        11            MR. SCAROLA:  We are abandoning our motion
 
        12       to challenge that confidentiality designation.
 
        13            THE COURT:  Okay.
 
        14            MR. IANNO:  And Your Honor --
 
        15            MR. SCAROLA:  Going to page 46 line 5.
 
        16            THE COURT:  Okay.
 
        17            MR. SCAROLA:  We are challenging the
 
        18       confidentiality designation from lines 5
 
        19       through line 16 ending with the word of --
 
        20       resulted in a settlement of.
 
        21            We are withdrawing any challenge to the
 
        22       balance of line 16, line 17 and line 18.
 
        23            THE COURT:  Okay.
 
        24            MR. SCAROLA:  So, the court is faced with
 
        25       ruling on the appropriateness of the
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         1       designation of 46 line 5 through 16 resulted in
 
         2       a settlement of.
 
         3            THE COURT:  Right.  And, I'm sorry.
 
         4            MR. IANNO:  Your Honor, I just want to say
 
         5       equivalent to what Mr. Scarola said, in context
 
         6       we had designated page 46 line 5 through page
 
         7       47 line 19 as the confidential portion.
 
         8            Mr. Scarola is abandoning the motion as it
 
         9       pertains to where the settlement amount is
 
        10       discussed on line 16 page 46.
 
        11            THE COURT:  Really he's abandoning
 
        12       through --
 
        13            MR. IANNO:  Forty six line 18.  Where you
 
        14       see the numbers.
 
        15            MR. SCAROLA:  I will also be challenging
 
        16       the designation from 46:19 through 47:9.
 
        17            THE COURT:  Oh, you are?
 
        18            MR. SCAROLA:  Yes.  So, the only portion
 
        19       we are abandoning is from 16 after "of" through
 
        20       18, the end of the sentence.
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        21            THE COURT:  Okay.  And this is Mr. Bemis
 
        22       speaking?
 
        23            MR. SCAROLA:  That's correct.
 
        24            THE COURT:  Okay.  Okay.  Why would that
 
        25       be confidential, 46:5 through 46:16?
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         1            MR. IANNO:  Your Honor, I think that if
 
         2       you look at it, what they're talking about here
 
         3       is the consummation of the settlement
 
         4       agreement.  Although it doesn't discuss the
 
         5       specific amount of the settlement agreement, I
 
         6       think that the fact that the settlement
 
         7       agreement amounts being paid is probably
 
         8       confidential to Anderson.  And I just don't
 
         9       think you can divorce that from the settlement
 
        10       amount or the terms.  I think you need to keep
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        11       everything in context so you're not
 
        12       inadvertently disclosing something.  The fact
 
        13       they paid a certain amount may be just as
 
        14       confidential as the amount.
 
        15            THE COURT:  What's the response?
 
        16            MR. SCAROLA:  First of all, the entire
 
        17       first paragraph discusses earlier court
 
        18       proceedings that are not confidential, as far
 
        19       as I know.  It's just discussion about what
 
        20       happened in an earlier court proceeding.
 
        21            The fact that there has been a settlement
 
        22       of those claims is a matter of public record.
 
        23       Those cases were filed, they were resolved and
 
        24       dismissed.
 
        25            THE COURT:  Okay.
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         1            MR. SCAROLA:  And the only thing that I
 
         2       suggest could arguably be confidential would be
 
         3       the amount of the settlement.
 
         4            THE COURT:  Okay.  The part that I believe
 
         5       is still confidential begins at line 15 after
 
         6       the first word.  So, after agreement, the rest
 
         7       of 15 and  then all of 16, 17 and 18.
 
         8            MR. IANNO:  Okay.
 
         9            MR. SCAROLA:  We are then also challenging
 
        10       lines 19 through line 9 on page 47.
 
        11            THE COURT:  Right.  I'm reading that.
 
        12       Somehow this is confidential.
 
        13            MR. IANNO:  I can see some portion of that
 
        14       as being non-confidential where they talk about
 
        15       the mere image of the claims made in the
 
        16       complaint.
 
        17            What I don't know, as we sit here today,
 
        18       whether or not those exact numbers that are
 
        19       mentioned in there are part of the settlement
 
        20       agreements, whether they're mentioned in the
 
        21       complaint in that.
 
        22            So, as we sit here today, I think that
 
        23       what we're saying here, our position on this
 
        24       is, in order to keep the confidentiality
 
        25       intact, you need to include all of that
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         1       language.  I don't see any reason that it needs
 
         2       to be disclosed.  If it is a public record, it
 
         3       is a public record, as far as the claims.  I
 
         4       agree with that.  I don't know if the terms in
 
         5       the amounts claim were somehow mentioned in the
 
         6       settlement agreement, it's some type of recital
 
         7       clause, things of that nature.  I think that to
 
         8       the extent anything in here is public record,
 
         9       really, we don't need to disclose that.  At
 
        10       this point, I can't tell you what exactly the
 
        11       complaint says as far as claim damages.
 
        12            THE COURT:  Does Mr. Bemis know?
 
        13            MR. BEMIS:  Your Honor, I can address that
 
        14       issue, if you wish?
 
        15            THE COURT:  Sure.
 
        16            MR. BEMIS:  Your Honor, those figures are
 
        17       not in the settlement agreement.
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        18            THE COURT:  I appreciate your candor.
 
        19            I don't think any of that is
 
        20       confidential.  Where to next?
 
        21            MR. SCAROLA:  Page 143, Your Honor.
 
        22            THE COURT:  I want to make my notes.
 
        23       46:19.  I'm sorry, what page next?
 
        24            MR. SCAROLA:  Page 143, lines 8 through 15
 
        25       have been designated.  We challenge the
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
                                                             27
 
         1       designation of lines 8 through 12 ending with
 
         2       the words a million times.
 
         3            MR. BEMIS:  Your Honor, we'll agree to
 
         4       that.
 
         5            THE COURT:  Okay.  So, that's not
 
         6       confidential either.  Anything else, then?
 
         7            MR. SCAROLA:  We are withdrawing our
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         8       challenge to the designation as confidential of
 
         9       the sentence that begins, "the settlement", at
 
        10       line 12, through the word "amount" on line 15.
 
        11       That would remain confidential.
 
        12            THE COURT:  Okay.  Anything else?
 
        13            MR. SCAROLA:  That's it.
 
        14            THE COURT:  So, the only part that -- the
 
        15       only part I ruled on is the --
 
        16            MR. IANNO:  I think, if I may, to say that
 
        17       the plaintiff has abandoned their motion as
 
        18       relates to page 16 line 6 through 13, 33:21
 
        19       through 34:3, and then that portion that the
 
        20       plaintiff abandoned on page 46 and then the
 
        21       court ruled on the remainder.
 
        22            THE COURT:  I want to make sure I get the
 
        23       part they abandoned.
 
        24            MR. IANNO:  Which is --
 
        25            THE COURT:  The balance of 16 through 18.
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         1            MR. IANNO:  Right.
 
         2            THE COURT:  And then also -- no --
 
         3            MR. IANNO:  What's the numbers?  Where you
 
         4       see the numbers on line 16 through line 18 that
 
         5       was abandoned.
 
         6            THE COURT:  Right.
 
         7            MR. IANNO:  And the court, perhaps the
 
         8       easiest way to do this is, the defendant
 
         9       designated 46:5 through 47 line 9.  Other than
 
        10       that portion, the court overrules a designation
 
        11       to the balance.  I think we can say they
 
        12       abandon their motion on 143:12, the sentence
 
        13       begins on 143:12 through 15.
 
        14            THE COURT:  143:12 or --
 
        15            MR. IANNO:  That's where it started and
 
        16       that's where we started our designation but we
 
        17       withdraw that portion.
 
        18            THE COURT:  It was abandoned at 143:12
 
        19       through 15?
 
        20            MR. IANNO:  Right.  The sentence that
 
        21       begins on line 12.
 
        22            THE COURT:  Is that it?
 
        23            MR. IANNO:  Mr. Bemis, is that accurate?
 
        24            MR. BEMIS:  Yes, it is.  Your Honor, not
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        25       to beat a dead horse to life, this stipulation
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         1       is pursuant to the Court, obviously to the
 
         2       court's prior direction in the case.
 
         3            THE COURT:  I understand that.
 
         4            MR. BEMIS:  All right, Your Honor.
 
         5            THE COURT:  I will do this order and I'll
 
         6       see you Friday.
 
         7            MR. MARMER:  This is Ron Marmer.  May I
 
         8       add one thought?  I want to be clear, if the
 
         9       court recites only what we've abandoned in our
 
        10       motion, you need another piece, I think, and
 
        11       that is that Morgan Stanley are no longer
 
        12       persisting in their confidentiality
 
        13       designation.  Otherwise the whole thing will
 
        14       end up being confidential except for the parts
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        15       where -- we start with the proposition they
 
        16       have to identify the whole thing as
 
        17       confidential.  We bring a motion to undo it,
 
        18       abandon selective portions of our motion, that
 
        19       means everything else we were persisting in
 
        20       should be --
 
        21            THE COURT:  Should be opened.
 
        22            MR. MARMER:  Yes.  I don't want anybody
 
        23       pregnant reading the orders would end up --
 
        24            THE COURT:  I understand.
 
        25            MR. IANNO:  I think that's what Mr. Bemis
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         1       was getting at, is not abandonment of our
 
         2       position, rather on the court's ruling, this is
 
         3       where we ended up.
 
         4            THE COURT:  All right.  I will do the
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         5       order and again you'll get copies and I'll see
 
         6       you on Friday.
 
         7            (At 2:25 the hearing was adjourned.)
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        22  not apply to any reproduction of the same by any
 
        23  means unless under the direct control and/or
 
        24  direction of the certifying reporter.
 
        25
 
 
 
                           PINNACLE REPORTING, INC.
                                (561) 820-9066
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO ALLOW 

ARTHUR ANDERSEN LLP ACCESS TO CONFIDENTIAL TRANSCRIPT 

THIS CAUSE came before the Court June 7, 2004 on Coleman (Parent) Holdings 
Inc.'s Motion to Allow Arthur Andersen LLP Access to Confidential Transcripywith aii 
parties well represented by counsel. In open Court Plaintiff abandoned that part of its 

Motion seeking to have the Confidential designation removed from the portions of the 
transcript of the April 30, 2004 hearing in this case ("Transcript") found at page 16, lines 6-

13; page 33, line 21 through 34, line 3; page 46, beginning after "of" on line 16 through line 
18; and page 143, beginning after "times" on line 12 through line 15. Based·dn the 
foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Plaintiffs Motion to Allow Arthur Andersen 
LLP Access to Confidential Transcript is Granted, in part. The Confidential designation is 

hereby removed from the Transcript excluding (i) those portions recited a�9ve for which 
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Plaintiff abandoned its Motion and (ii) page 46, beginning at line 15 after "agreement" 

through "of" in line 16. 

DONE AND ORDERED in West Palm Beach, Pa Beach County, Florida this?;---' 
day of June, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

MORGAN STANLEY & CO. INCORPORATED'S FURTHER 

INTERROGATORY CONCERNING COLEMAN (PARENT) 
HOLDINGS, INC.'S MOTION FOR CONTEMPT 

Pursuant to the Florida Rules of Civil Procedure 1.280 and 1.340, Morgan Stanley 

& Co. Incorporated ("MS & Co.") and Morgan Stanley Senior Funding, Inc. ("MSSF) hereby 

request that Coleman (Parent) Holdings, Inc. ("CPH") and MacAndrews & Forbes Holdings, Inc. 

("MAFCO") answer the following interrogatory and otherwise specify objections, if any, in 

accordance with the definitions and instructions contained herein. 

INSTRUCTIONS 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

2. The use of the singular form of any word includes the plural and vice versa. 
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3. Each interrogatory should be answered separately and fully, unless it is objected 

to, in which event the reasons for the objections should be stated with specificity. The answers 

are to be signed by plaintiffs and the objections, if any, are to be signed by the attomey(s) 

making them. Where a complete answer to a particular interrogatory is not possible, the 

interrogatory should be answered to the extent possible and a statement should be made 

indicating why only a partial answer is given, the efforts made by you to obtain the information 

and the source from which all responsive information may be obtained, to the best of your 

knowledge or belief. 

4. If it is claimed that information responsive to any interrogatory is privileged, 

work product, or otherwise protected from disclosure, state the nature and basis for any such 

claim of privilege, work product, or other ground for nondisclosure and identify: (a) the subject 

matter of any such information; (b) if the information is embodied in a document, the author of 

the document and each person to whom the original or a copy of the document was sent; ( c) if 

the information was communicated orally, the person making the communication and all persons 

present at or participating in the communication; ( d) the date of the document or oral 

communication; and (e) the general subject matter of the document or oral communication, 

within the time set forth in the agreed-upon order. Any part of an answer to which you do not 

claim privilege or work product should be given in full. 

5. The term "identify" (with respect to documents) means to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

6. The term "identify" (with respect to persons) means to give, to the extent known, 

the person's full name, present or last known address, and when referring to a natural person, 
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additionally, the present or last known place of employment. Once a person has been identified 

in accordance with this subparagraph, only the name of that person need be listed in response to 

subsequent discovery requesting the identification of that person. 

7. When used in reference to a person other than a natural person, "identify" means: 

(a) to state its name; (b) to describe its nature (e.g., corporation, partnership, etc.); ( c) to state the 

location of its principal place of business; and ( d) to identify the person or persons employed by 

such entity whose actions on behalf of the entity are responsive to the interrogatory. 

8. When used with respect to the identification of facts, acts, events, occurrences, 

meetings, telephone conferences or communications, "identify" means to describe with 

specificity the fact, act, event, occurrence, meeting, telephone conference, or communication in 

question, including, but not limited to: (a) identifying all participants in the fact, act, event, 

occurrence, meeting, telephone conference or communication; (b) stating the date(s) on which 

the fact, act, event, occurrence, meeting, telephone conference or communication took place; ( c) 

stating the location( s) at which the fact, act, event, occurrence, meeting, telephone conference or 

communication took place; and ( d) providing a description of the substance of the fact, act, 

event, occurrence, meeting, telephone conference or communication. 

"each." 

9. The terms "any," "all" and "each" shall be construed to mean "any," "all," or 

10. The term "including" shall be construed to mean "including but not limited to." 

11. The present tense shall be construed to include the past and future tenses. 

12. Unless otherwise indicated, these interrogatories request information for the 

period beginning January 1, 1996 to the date of your answer or objection to these interrogatories. 
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DEFINITIONS 

1. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its current or 

former partners, officers, directors, employees, representatives and agents. 

2. "Concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

3. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 

4. "Confidentiality Order" shall mean the Stipulated Confidentiality Order entered 

by the Court in the above-captioned matter on July 31, 2003. 

5. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its current or 

former officers, directors, employees, representatives and agents. 

6. "Curtis Mallet" shall mean the law firm of Curtis, Mallet-Prevost, Colt & Mosle, 

LLP and any of its current or former partners, associates, former or present employees, 

representatives and agents. 

7. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 

servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft 

or non-identical copy is a separate document within the meaning of this term. 

8. "Jenner & Block" shall mean the law firm of Jenner & Block LLC and any of its 

partners, associates, former or present employees, representatives and agents. 
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9. "KHHTE" shall mean the law firm of Kellogg, Huber, Hansen, Todd & Evans 

P.L.L.C., and any of its current or former partners, associates, employees, representatives and 

agents. 

10. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its 

current or former officers, directors, employees, representatives and agents. 

1 1. The terms "plaintiff' and "defendant" as well as a party's full or abbreviated 

name or pronoun referring to a party shall mean the party and, where applicable, its officers, 

directors, employees, partners, corporate parent, subsidiaries or affiliates. This definition is not 

intended to impose a discovery obligation on any person who is not a party to the litigation. 

12. "Relating to" shall mean concerning, evidencing, referring to, or constituting. 

13. "Searcy Denny" shall mean the law firm of Searcy, Denny, Scarola, Barnhardt & 

Shipley, P.A., and any of its current or former partners, associates, employees, representatives 

and agents. 

INTERROGATORIES 

1. Identify any communications between or among CPH, MAFCO, Arthur 

Andersen, Jenner & Block, Searcy Denny, and Curtis Mallet regarding Arthur Andersen LLP's 

June 3, 2004 Motion for Violations of Confidentiality Order, filed in Morgan Stanley & Co. 

Incorporated, et al. v. Arthur Andersen LLP, et al., Civil Action No. 2004 CA 002257 (Miller, 

J.). 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and Federal Express to all counsel of record on the attached service list on this 10th 

day of June, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 65535 1) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

16div-005407



CA.KLTON FIELns:...-WPB i(l]OlO 

lN THE FITTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN ST • .<\NLBY & CO., INC.> 
Defendant(s). 

����������������'· 

MORGAN STANLEY SENIOR FUNDING, IN'C., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDillGS, INC., 
Defendant(s). 

CASE NO. CAQ3.,.5045 AI 

CASE NO. CA 03-5165 AI 

AGREED ORDER CANCELLING 
JUNl� 11. 2004 CASE MANAGEl\iIENT CONFEREI"KJi 

THIS CAUSE having come before the Court on the parties' Joint Motion to Cancel June 

11, 2004 Case Management Conference, and the parties have reached agreement, it is hereby: 

ORDERED and ADJUDGED: 
" 

1. The Joint Motion to Cancel June 11, 2003 Case Management Conference is 

GRANTED. 

2. The June 11, 2004 Case Management"Confercnce is cancelled. 
---

DONE AND ORDERED at West Palm Beach Co\Ult ·, lorida, this 1L day of June 

2004. 

WPJ3#�806�2.1 

ELIZABETH T. MAASS 
Circuit Court Judge 
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10106 2004 16:36 FAX 15616508022 
---- . -· -.. ---

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

\�1'Btf58063:?. l 

CARLTON FIELDS-WPB @011 

2 
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CARLTON FIELDS-WPB 141005 

IN THE FIFTEENTH JUDICIAL CIRCUlT 
IN M1D FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant. 

/ 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AGREED ORDER REGAR.DING MORGAN STANLEY'S 
MOTION FOR PROTECTIVE ORDER 

THIS CAUSE having come before the Court on Morgan Stanley's Motion For Protective 

Order and the parties having reached agreement, it is hereby 
\ 

ORDERED and ADJUDGED: 

1. Morgan Stanley shall serve its responses to Coleman (Parent) Holding lnc.'s 

Interrogatories to Morgan Stanley & Co. and Mac.Andrews & Forbes Holding Inc.'s 

Interrogatories to Morgan Stanley Senior Funding, Inc. (both served on March 19, 2004) on or 

before June 16, 2004. 
..,,..--

DONE Ai�D ORDERED at West Palm Beach ' Florida, this lL day of June 

2004. 

Circuit Court Judge 

\VPB#580{i77.I 
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Copies furnished to: 

Joseph Ianno, Jr.) Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659N 7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 

CARLTON FIELDS-IVPB 

SEARCY, DENNEY, SCAROLA, BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palrn Beach; Florida 33409 
Telephone: (561) 686-3000 
FacsirnHe: (561) 478-0754 

Thomas D. Yannucci, P.C. 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza -- Suite 4400 
Chicago, Illinois 60611 
Telephone: (312f"222-9350 
Facsimile: (312) 527-0484 

Wl'B#5iD6i1. I 

@006 
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.L.ll/ Ut) Zll r;� I.ti: Ji,!, !:'A.� l.;) Oltso Ul'.loz:.: .. _. . --- CARLTON FIELDS-WPB 

-.� 

!4l 003 

lN THE FIFTEENTH fu"'DIClAL CIRCUIT 
LN AND FOR PALM BEACH_, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, lNC., 
Plaintiff(s), 

vs. 

MORGAN STMTLEY &CO., INC., 
Defondant(s). 

I ����������--�����-..; 

MORGAN STAJ.'JLEY SENIOR FUNDING, L�C .• 

P1aintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03�5165 .AI 

I 

AGREED ORDER REGARDING MORGAN STANLEY'S MOTION TO REMOVE 
CONFIDENTIALITY DESIGNATION FROM L�TERROGATORIES 

THIS CAUSE having come before the Court on Morgan Stanley's Motion to Remove 

Confidential Designation From Interrogatories, and the parties have reached agreement, it is 

hereby: l 
v 

ORDERED and ADWDGED: 

1. The confidential designation placed on Intenogatory No. 7 of Coleman (Parent) 

Holdings Inc.'s Further lntenogatories Concerning its Motion for Conte.:mpt served on May 28, 

2004 shall remain in full force and effect. With regard to Interrogatory No. 7, this Order is 

without prejudice to Morgan Stanleis iight to request the removal of the confidential 

WPB#S80676. I 
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l_0/06 2004 16: .34 FA�'5 6165_08022. CARLTO� FIELDS-WPB @004 

designation at a later time. Coleman (Parent) Holdjngs Inc. agrees to remove the confidential 

designation from all other portions of the Intenogatories it served on May 28, 2004. 
. --

DONE AND ORDERED at West Palm Beach County, Florida, this .Ii= day of June 

2004. 

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th StTeet, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

I 
Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 1L 60611 

WPBi/580676.1 

Circuit Court Judge 

2 
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08/11/2004 12:48 FAX 581 858 7388 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPER.ANTE 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: June 11, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, PL 33402-0150 

TEL (561) 6S9-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fa;1:Number 

(561) 686-6300 (561) 68�5816 

(312) 222-9350 (312) 840-7711 

(202) 879.5993 (202) 879-5200 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number or Pa2es Beinl! Transmitted. Includine: Cover Sheet: 3 

Message: 

Coleman v. Morgan Stanley & Co . . Inc. 

Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Morgan Stanley's Notice of Serving Further Interrogatory 
Concerning CPH's Motion for Contempt. 

141001 /003 

DOriginal to follow Via hgular Mail. D Original will Not be Sent D Original wiU follow via Overnight Courier 

····································································································�··· 

1he infonmtion contllined in Ibis fac5lmilc IIIC5i;age is attorney privileged and confidential infonnation intended only for the use of the individunl 01· 

entity named above. If the � of this mes.sage is not the intended rccipicml, you ere hereby notified that any dis5cmination, distn"bution or copy of 
this oornrnunication is strictly prohibited. Jf' you have received lhiB c.ommunication in error, !)lease immediately notify us by t.elephone (if long 
diswice, please call coller;:t) and retum the original� to us at the �ve address via fhc U.S. Postal Service. lhank you. 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561 ) 659-7070 

TELECOPIER OPERATOR: ----------------------------

WPB#566762.S CARVtON FIELDS, P.A. 

TAMf>A ORI.ANDO TALLAJ-iASSEE WCST PALM BEACH ST. PETERSBURG l'AlAMl 
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08/11/2004 12:48 FAX 581 858 7388 CARLTON FIELDS WPB 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, IN'C., 

Plaintiff, 

vs_ 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S NOTICE OF 
SERVING FURTHER INTERROGATORY CONCERNING . 

COLEMAN CPARENU HOLDINGS, INC. 'S MOTION FOR CONTEMPT 

� 002/003 

Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, hereby 

gives notice that it has served its Further Interrogatory Concerning Coleman (Parent) Holdings, 

Inc.'s Motion for Contempt upon Coleman (Parent) Holdings, Inc. by facsimile and Federal 

Express on June 10, 2004 by serving John Scarola, Esquire and Jerold S. Solovy, Esquire. 

WPB#S80737.l 

16div-005415
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished �°J._ 
all counsel of record on the below service list by facsimile and Federal Express on this � 
day of June, 2004. 

Thomas D. Yannucci, P,C. 
LawrenceP. Bemis (FLBarNo. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS� P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji no@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd, 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S80737.l 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 
I 

---------------

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF UNAVAILABILITY 

COMES NOW the undersigned attorney and hereby gives notice that he will be 

unavailable as follows: 

July 12, 2004 through and including July 16, 2004 

August 5, 2004 through and including August 6, 2004 

September 3, 2004 

Please avoid scheduling any proceedings regarding this cause during this time period, if 

possible. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Unavailability 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

.. 'Ir'-- . , . 
U.S. Mail to all counsel on the attached list on this { q I day of d V /J � , 2004. 

/ �,;;�F 
� /?-/ L--()l�v 
Jack �ardia l 

Florjd,J3ar No.: 169440 
Seahiy Denney Scarola 
JB{rnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Unavailability 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

3 
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17/06 2004 09:53 FAX 15616508022 CARLTON FIELDS-WPB 

CARLTON FIELDS, P.A. 

ESPERANTij 
222 LAKEVIEW A VENUE, SUITB 1400 

WEST PALM BEACH, .PLOlUDA 33401-6149 

Date; June 16. 2004 

To: Jack Scarola 

Jerold Solovy/Michacl Brody 

Thomas Clare 
Rebccca BeynoI11Mark Hansen 

From: .Joyce Dillard, CLA. 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX ISO, WEST PALM BMCH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVERSHEET 

I Phone Numbe?" I Fu: Number 

(561) 686-6300 (561) 684-5816 

(312) 222ft9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Par;es Beine; Transmitted, Including Cover Sheet: 19 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 
Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Ha/dings, Inc. 

� 001/019 

To follow please find a Copy of Joe Ianno's letter of today's date to Mike Brody with enclosure .. 

Ooriglnal to foUow Jlia Regular Mail D Original will Not be Sent a Original will follow via Ovemlglrt Courier 

......................................................................................................... 

Tiie infommti011 canlained in this �mi1c message Is 11ttomey privileged anti confidential infonnation intended only for the uso ofdle lndlvldual or 
entity named above. If the readfr of this JJll'58Bgc is not the infmlded recipii:n� you llJ"C hereby TJodtied 1ila' any dissemination, di&tn'bution or copy of 
this communication Is Sbictl)I prolllbiled. rt you haw received this �ommunication in im>r, plCBSe tmmcdiaicly notify us by 1t:lqihD11c (if Jang 
dismn.:c, pkilse call collect) and return th11 original message fO us llt the ubova address via the U.S. Postal 8ervice. Thank ygu. 

..................................................................................................... f** 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT; 

(561) 659-7070 

TELECOPIEROPERATOR� ---------------------------

WPB#S66762.3 CARLTON FIEl,OS, P.A. 

TAMPA ORI..ANOO TAJ,LAJJASSBE WESTPAIM Bl?.ACH ST. PETSRSBURG 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

Mike Brody, Esq. 
Jenner & Block 
One IBM Plaza 
Chicago, IL 60611-7603 

June 16, 2004 

Re: Coleman (Paren� Holdings Inc. v. Motgon Stanley & Co. 

MIAMI 
ORIANDO 

sr. PmlllillURG 
TAUAHASSEE 

TAMPA 

� 002/019 

WEST PAIM BEACH 
Esperanta 
222 Lakeview Avenue, Suil6 1400 
West Palm llaach, Flarida 33-40)-6149 
P..O, hi 1$0 
W..11 Pal"! Beach, Florida 33<102-0150 

�61.659 .7070 
S61.6.S9..7868 fax 
www.<:artlonlioldLcam 

VJA FACSIMILE 

Motgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 

Dear Mike: 

I om enclosing Mor9an Stanley's responses to CPH's Interrogatories dated March 19, 
2004. 

As you will see from the enclosed response, Morgan Stanley has objected in part to 
Interrogatory No. 3 - based on lhe attorney-client privilege and the attorney work product 
doctrine - to providing a document-by-document identification of documents received by Kellogg, 
Huber, Han.sen, Todd & Evans in the course of their representation of Mor9an Stanley. We do 
not intend for that objection to curtail or delay discovery, however, and are prepared - upon 
reaching an appropriate stipulation that the provision this information will not constitute (or 
argued by CPH to be) a waiver of any privilege or work product protection - to provide you with 
the requested information. Indeed, we are prepared, within 48 hours of executin9 a non-waiver 
stlpulatlon meeting the requirements of Florida Rule of Judicial Administration 2.060(9}, to 
substitute our amended response. 

Please let me know your position on this issue after you have had an opportunity to review 
the responses. 

Enclosure 

cc: Tom Clare (via facsimile) 
Mark Hansen (via facsimile) 
Jack Scarola (via facsimile) 

WPB#581064.1 

Sincerely. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 
I 

MORGAN STANLEY SENIORFUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S ANSWERS AND OBJECTIONS 

TO COLEMAN (PARENTI HOLDING INC.'S INTERROGATORIES 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") and Plaintiff 

Morgan Stanley Senior Fllllding, Inc. ("MSSF") (collectively ''Morgan Stanley"), by its 

attorneys, and pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, provides the 

following answers and objections to Coleman (Parent) Holdings Inc.'s ("CPR") Interrogatories 

dated March 19, 2004. 

GENERAL OBJECTIONS 

l. Morgan Stanley objects to the Interrogatories to the extent that they seek 

information protected from disclosure by the attorney-client privilege. the attorney-work-product 

doctrine, the comm.on interest doctrine, or any other applicable constitutional, statutory or 

common law privilege, doctrine, immunity or rule. 

1 
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2. Morgan Stanley's answers and objections are based on a good faith 

investigation. Morgan Stanley reserves the right to amend and/or modify its answers and 

objections. 

3. Morgan Stanley inco:rporates each of these General Objections into each 

of the Answers and Specific Objections set forth below, as though each General Objection is 

fully set forth therein. 

ANSWERS AND SPECIFIC OBJECTIONS 

INTERROGATORY NO. 1: Did any provision in the Settlement Agreement play 

any part in the filing of the New Morgan Stanley Litigation? 

RESPONSE: Morgan Stanley objects to this Interrogatory on the grounds that it is 

vague and ambiguous. Specifically, the terms "any pr!)vision," "any part,'' "Settlement 

Agreement," and uNew Morgan Stanley Litigation" cll-e undefined and overbroad. For pUiposes 

of this Interrogatory, Morgan Stanley will construe the term "Settlement Agreemenf' to mean the 

document attached as Exhibit 1 to the Court's December 4, 2003 Order on Defendant's Motion 

to Compel Settlement Agreement, and the term "New Morgan Stanley Litigation" to mean the 

civil action styled as Morgan Stanley & Co .. Inc. et al. v. Arthur Andersen LLP et al. (No. CL 

04-2257 AA) (Miller, J.). By construing "New Morgan Stanley Litigation" in this manner, 

Morgan Stanley does not agree or concede that Civil Action No. CL 04-2257 AA, which arises 

out of the same transactions and occl.lll'ences as these consolidated actions. is a new or separate 

''litigation" as that texm is used in the Protective Order. 

Morgan Stanley objects to this Inten-ogatory on the ground that it seeks infonnation 

covered by the attorney-client and attorney-work-product privileges. Specifically, the 

information sought by this Interrogatory - whether or not the Settlement Agreement played any 

role in the filing of the New Morgan Stanley Litigation - expressly seeks the mental 

2 
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impressions and strategy of Morgan Stanley and its counsel. attorneys .from the law furn. of 

Kellogg. Huber, Hansen. Todd, and Evans P.L.L.C. \'KHFITE"). That information is squarely 

protected by the attomey work-product doctrine and, to the extent that it would reveal 

communications between Morgan Stanley and its counsel, protected by the attorney-client 

privilege. Accordingly, it is not discoverable. 

Subject to and without waiving its general and specific objections, and without waiving 

any applicable privilege; Morgan Stanley provides 1he following background infon:iiation 

regarding the claims asserted in the New Morgan Stanley Litigation. 

The legal claims in the New Morgan Stanley Litigation were based on the total mix of 

information available to Morgan Stanley and KHHTE at the time it was filed. The Complaint in 

the New Morgan Stanley Litigation does not in any way quote, reference, attach, or describe the 

Settlement Agreement. or any other "Confidential" information subject to the Protective Ord.er. 

The allegations and legal claims made in Morgan Stanley's Complaint against .Arthur 

Andersen arise etitirely from conduct that occurred in 1996, 1997, and 1998, and are based 

exclusively on the fraud and other action.able misconduct committed by the Arthur Andersen 

defendants·(�ollectively "Arthur Andersen'') in connection with the preparation and certification 

of Sunbeam's audited :financial statements. 

Specifically, as alleged in the Complaint, MSSF - in direct reliance on certified 

financial statements audited by Arthur Andersen - provided a $680 million loan to Sunbeam. 

MS & Co. - in direct reliance on those same certified financial statements - agreed to 

underwrite a $750 million offering of convertible debentures issued by SUIJbeam. As alleged in 

the Complaint (and as described below in response to Interrogatory No. 4). the plaintiffs in the 

New Morgan Stanley Litigation suffered hundreds of millions of dollars in damages as a result of 

3 
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the fraud and other misconduct of the Arthur Andersen defendants. Morgan Stanley has pre­

existing legal claims to recover those damages - and is entitled to recover those dam.ages from 

the defendants in the New Morgan Stanley Litigation. 

Each of plaintiffs in the New Morgan Stanley Litigation had a cause of action against the 

defendants in that action that predates the Settlement Agreement - and its sUbsequent 

production to Morgan Stanley in the above�captions consolidated actions - by several years. 

Those pre-existing causes of action (each (;Onsisting of multiple claims) stem from the same 

1 998 financial transactions and historical events that are the subject of the above-captioned 

consolidated actions and have existed - independent of the Settlement Agreement between 

Arthur Andersen and CPH - ever since. 

Starting in April 2001, Morgan Stanley's pre-existing claims against Arthur Andersen 

were subject to various tolling agreement.s between the defendants in that aotion and Sunbeam's 

lenders and underwriters. The tolling agreement expressly recognized that Sunbearp's lenders 

and underwriters, including Morgan Stanley Dean Witter & Co., Morgan Stanley Senior 

Fundiug, Inc., Baok of American, NA, and First Union National Bank, "and all of their 

respective successors, predecessors, affiliates, and assigns." had pre-existing claims against 

Arthur Andersen. The first such tolling agreement. which expressly recognizes Morgan 

Stanley's pre-existing claims against Arthur Andetsen. was dated April 2001 - more than 18 

months before the Settlement Agreement even existed, and more than 32 months before the 

Settlement Agreement was first produced to Morgan Stanley. 

INTEBROGATO:R.Y NO. 2: Identify all individuals, other than Kirkland & Ellis and 

Carlton Fields attorneys, who have received a copy of all or any portion of any information 

designated as "Confidential" including but not limited to the Settlement Agreement or any 

4 
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information derived from it, whether in whole or in part, in words or in substance, directly or 

indirectly. 

RESPONSE: Morgan Stanley objects to this Interrogatory on the grounds that it is 

vague and ambiguous. Specifically, the term "Settlement Agreement', is undefined �d 

overbroad. For purposes of this Interrogatory. Morgan Stanley will construe the term 

"Settlement Agreement" to mean the document attac.hed as Exhibit 1 to the Court's December 4, 

2003 Order on Defendant,s Motion to Compel Settlement Agreement. 

Morgan Stanley objects to this Interrogatory on the ground that it is overbroad and 

improperly seeks information covered by the attorney-client and attomey-work-product 

privileges. . Specifically, Morgan Stanley objects to providing info:r:mation regarding the 

identities of the current Morgan Stanley employees who have had access to "Confidential" 

information in the course of assisting counsel in the defense and prosecution of these 

consolidated actions, and whose access to "Confidential" infonnation is expressly pennitted by 

the Protective Order. (See Protective Order 'f1 9(b)) Similarly, Morgan Stanley objects to 

providing information regarding the identities of the experts and/or consultants that it has 

retained to assist counsel in the defenBe and prosecution of these consolidated actions, and whose 

access to "Confidential" information is expressly permitted by the Protective Order. (See 

Protective Order 1f 9(h)) Morgan Stanley also objects to providing information regarding the 

identities of persons who have had access to "'ConfidentiaP' documents originating from Morgan 

Stanley's own files. (See Protective Order if 12) 

Subject to and without waiving its general and specific objections, the individuals 

identified in the response to Interrogatory Three have received information designated as 

"Confidential" as descnoed therein. 

5 
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INTERROGATORY NO. 3: Provide a detailed account setting forth when each 

individual identified in response to the preceding interrogatory received. the confidential 

information. from whom they received it. how they received it. why it was provided to them, and 

any use they made of it. 

RESPONSE; Morgan Stanley· objects to this Interrogatory on the grounds that it is 

vague and ambiguous. Specifically. the term "Settlement Agreement" is undefined and 

overbroad. For purposes of this Interrogatories. Morgan Stanley will construe the term 

.. Settlement Agreement" to mean the document attached as Exhibit 1 to the Court's December 4. 

2003 Order on Defendant's Motion to Compel Settlement Agreement. 

Morgan Stanley objects to this Interrogatory on the ground that it seeks infonnation 

covered by the attorney-client and attorney-work-product privileges. Specifically. the 

information sought by thi::. Interrogatory - ''Why01 certain information was provided and how it 

may have been ''used" - expressly seeks the mental impressions and strategy of Morgan Stanley 

and its counsel. That information is squarely protected by the attorney worlc-product doctrine 

and, to the extent that if would reveal communications between Morgan Stanley and its counsel, 

protected by the attorney-client privilege. Accordingly. it is not discoverable. 

Morgan Stanley :further objects to this Interrogatory on the ground that it is overbroad 

and improperly seeks information covered by the attorney-client and attorney-work-product 

privileges. Specifically. Morgan Stanley objects to providing information regarding the 

identities of the current Morgan Stanley employees who have had access to "Confidential)' 

information in the course of assisting counsel in the defense and prosecution of these 

consolidated actions, and whose access to "Confidential" information is expressly permitted by 

the Protective Order. � Protective Order if 9(b)) Similarly, Morgan Stanley objects to 

6 
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providing information regarding the identities of the experts and/or consultants that it has 

retained to assist counsel in the defense and prosecution of these consolidated actions, and whose 

access to "Confidential" information is expressly permitted by the Protective Order. � 

Protective Order if 9(h)) Morgan Stanley also objects to providing infonnation regarding the 

identities of persons who have had access to "Confidential" documents originating from Morgan 

Stanley's own files. (See Protective Order if 12) 

Subject to and without waiving its general and specific objections, Morgan Stanley 

believes that the following people received or had access to documents and information 

designated as "Confidential." 

Red ient Date With Who P.rovided How Received Reason Provided 

12/4/2003 

Bri e Rachel 

rockelman, Mark 1/14/2004 AA 

Esquire 
12/4/2003 eposition 

uhlman, Marc 112212004 Services 

Provided to court To facilitate 
orter as trmiscription of 

arkowski, Robert deposition deposition 
O'Connor, Cbris exhibit s . roceedin s. 

7 
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Reci ient Date 

one 1/8/2004 

With 

Conwa: , Andrew 6/4/2004 MS 

Alan 

Dis! Victor 

asman, Steve 

Felten. Pamela 

chs .Alexandre 

Granderson, Mark 

6/3/2004 

11/6/2003 

/6/2004 
61312004 

Davis 

Esquire 
Deposition 
SCIVices 

Esquire 
Deposition 
Senices 

Esquire 
eposition 

Services 

Esquire 
Deposition 

Green.be , Linda 6/8/2004 Services 

CARLTON FIELDS-WPB 141010/019 

Who Provided How Received Reason :Provided Use Made 

Clare Thomas 

8 

Provided to 

To aid in the 
conduct of the 
de sition. 

otespondto 
deposition 
uestiom. 

To create video 
ecordof 

deposition 
roceedings. 
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Rec:i ient Date With Who '.Provided Reason Provided Use Made 

Hart, Michael S/19/2004 MS 

Esquire 
12/2004 cposition 

2/13/2004 Services 

Esquire 
Deposition 

9/15/2003 Services 

Henderson 
Court 

Robete 9/15/2003 Brown, Zhonette 

9/9/2003 Johnson, Clark 

:Paule-Canes, 
Kin le Andrea I/2112004 Larissa 

ohnson. Clark 
·tier Vance 10/29/2003 lll(e Thomas 

Jolmsori. Clar.1c 
Kitts, Robert 2/12/2004 MS owler Denise 

obnson, Clark 
O'Connor, Chris 

Marut, Corll:me 

, Pamela 2/2412004 

9 
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Reci lent Date 

1116/2003 

1/8/2004 

91912003 

1/12/2004 

'andro 1/13/2004 

Monthei Fred S/18/2004 

Mon ,Fred /2212004 

k:hols Thomas 1612004 

Olse Lee 

a c, Joe 4/27/2004 

With 

Esquire 
Dcpositi011 
Services 

squire 
Deposition 
Services 

Esquire 
Deposition 
Services 

Pastrana, Dennis 1/1212004 AA 

5/18/2004 

9/9/2003 

1/13/2004 AA 

CARLTON FIELDS-WPB � 012/019 

Who Provided 

olmson, Clark 
owler, Denise 
rown, Zhonett 

rod • Michael 

Johnson. Clatlc 

Johnson. Clarlc 
O'Co.nnor, Chris 

10 
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Reci ient 

Rafii, Lill 

Rosen. Eitan 

Sanborn Rick 

Saunders, Robert 

Savarie, Andrew 

Sha iro, Paul 

Shaw, Robert 

Slovin, Joe 

Smith, Bram 

Stack, Heather 

Date With 

/2/2004 MS 

Esquire 
2/12/2004 Deposition 
2/13/2004 Services 

Es quite 
1/14/2004 Deposition 
1115/2004 Services 

112212004 MS 

6/&/2004 

2/1012004 

Who Provided 

ohnson, Clai:k 

Brown, Zhonette 
5/1212004 MAFCO Bemis Lawcence 

V24/2004 

5/2S/2004 Michael 

11 
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Reason Provided. Use Made 
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Reci ient 

ti Pamela 

Stoltz-Laurie, 
Shauna 

Stron William 

Sullivan, Pamela 

Szabo Kath: 

Takahashi Tami 

T e,John 

atsOn, Jane 

ebber, Josh 

ales Scott 

Date With 

qtrire 
eposition 

1/8/2004 Services 

�quire 
Deposition 

6/4/2004 Services 

12/4/2003 

511912004 

9/15/2003 
11/14/2003 MS 

Esquire 
eposition 

11/14/2003 Services 

S/18/2004 MS 

11124/2003 Sunbeam 

squire 
Deposition 

6/4/2004 Services 

CARLTON FIELDS-WPB � 014/019 

How Received Reason Provided Use Made 
To transcnbe 
ecordof 

dt.-positi.on 

Morgan Stanley .further states that. as expressly permitted by the Protective Order, some 

of the deposition witnesses identified above were shown documents during the preparation of 

their depositions, and that some of the documents shown to the deposition witnesses during the 

deposition preparation sessions may have included "Confidential'' information. None of the 

12 
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witnesses were permitted to retain copies of any of the documents shown to them during 

deposition preparation. No deposition witnesses were shown the Settlement Agreement, either 

during a deposition or during a deposition preparation session. 

Answering .further, Morgan Stanley states that, between February 26, 2004 and March 3, 

2004, Kirkland & Ellis LLP provided KHHTE. its co-counsel in the above-captioned 

consolidated actions, with a limited number of documents bearing a .. Confidential" designation. 

Morgan Stanley is prepared - upon execution of an appropriate non-waiver stipulation meeting 

the requirements of Florida Rule of Judicial Administration 2.060(g) - to supplement its 

response to identify the documents received by KIIlITE. 

Morgan Stanley had retained KHHTE on Febrwny 23, 2004, as co-counsel with Kirkland 

& Ellis in the consolidated civil actions ofCol;man (farentl Holdings, Inc. v. Morgan Stanle.v & 

Co., Inc., (No. CA 03-5045 AI) (Maass, J.) and Morgan Stanley Senior Funding Inc. v. 

MacAndrews & Forbes HoldinflS. Inc. et al., (No. CA 03-5165 Al) (Maass, J.). Thereafter, as 

counsel to Morgan Stanley, KHHTE filed the civil action styled Morean Stanley & Co,, Inc. et 

al. v. Arthur Andersen LLP et aJ,, (No. CL 04-2257 AA) (Miller, J .). The four KHHTE attorneys 

who represent Morgan Stanley in these matters (Mark C. Hansen, Michael K.. Kellogg, James M. 

Webster, and Rebecca A. Beynon) all executed the' confidentiality undertaking attached as 

Exhibit A to the Protective Order. 

INTERROGATORY NO. 4: Detail the purported factual basis for Morgan 

Stanley & Co.'s inclusion as a plaintiff in the New Morgan Stanley Litigatio� including 

specifically the nature and amount of any damages alleged to have been sustained by Morgan 

Stanley & Co. 

13 

16div-005434



17/06 2004 09:57 FAX 15616508022 CARLTON FIELDS-WPB � 016/019 

RESPONSE: Morgan Stanley obj ecb to this Interrogatory on the grounds that it is 

vague, ambiguous, overbroad, and irrelevant to the issues in the above-captioned consolidated 

actions. Subject to and without waiving any objections it might have in the New Morgan Stanley 

Litigation, MS & Co. will provide specific information regarding the amounts and types of 

damages it has suffered in connection with expert disclosures and discovery requests that are 

properly served in Morgan Stanley & Co .. Inc. et al. v. Arthur Andersen LLP et al. (No. CL 04-

2257 AA). MS & Co. 's expert disclosures and discovery responses will occur on dates agreed to 

by the parties or established by Judge Miller in that action. 

Subject to and without waiving it.s general and specific objections, Morgan Stanley states, 

for purposes of this Interrogatory only, that MS & Co. suffered substantial monetary damages in 

connection with Sunbeam's offering of $150 million Zero-Coupon Convertible Debentures. 

Subsequent to the offering, for which MS & Co. served as underwrit�, MS & Co. held 

debentures to facilitate secondary market trading. As a result of the conduct described in the 

Complaint filed in Morgan Stanley & Co .. Inc. et al. v. Arthur Andersen LLP et al. (No. CL 04-

2257 AA). MS & Co. suffered damages when those debentures held by MS & Co. lost value. 

In addition to the direct damages described generally in the preceding paragraph, MS & 

Co. reserves the right to seek damages for injuries to its reputation, goodwill. and business, in 

amounts to be determined at trial in Morgan Stanley & Co .. Inc. et al. v. Arthur Andersen LLP et 

al. (No, CL 04-2257 AA). Further. MS & Co. has reserved the right to seek leave to amend its 

complaint pursuant to Fla. Stat. § 768. 72 to assert claims for pwtltive damages in excess of $1.2 

billion as allowed by law. 

14 
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anno, Jr. (FloridaBarNo 655351) 
.......nu.�TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm.Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Attorneys for! 

Morgan Stanley & Co. Incorporated 
Morgan Stanley Senior FWlding, Inc. 

15 
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I. JameS F. Doyle. being duly sw� depose ;wd say tbat l have read the foregoing 

Morgan Stanley�s Answers bid ObjecliQ119 To Cokmlm (Parent) Holding JM.� Interrogatories 

and. to the best of my kuowledge and belief. the :response Js true and concct. 

Sub8/kbed and swam to befote iue 
thi& �of June 2004 • 

. 
·. ·-� .. � 

.:._· ,... ... - ""' � ...... . - ·-- .. ,, ... 
,. ' ' .  --
-: 

:.. .:. 
, .. . ..... ·­

... 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished to 
--IL 

all coz..�rd on tho attached smvico list by lilcsimile and Fedeial Bxptess on 1liis /�-

dayo 2004. 

SERVIgLIST 

Jack Scarola · 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & smPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCI<t LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561} 659·7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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CARLTON FIELDS, P.A. 

ESPBRANTE 
222 LAKEVIEW .AVENUE, SUITE 1400 

WEST PAl..M BEACH, FLORIDA 33401-6149 

Date: June 17 • 2004 

To: Jaok Scarola 

Jerold Solovy/JVIichael Brody 

Thomas Clare 

From; Joyce Dillard, CLA 

Client/Matter No.; 47877/14092 

ATrORNEYS AT LAW 

MAILING ADDRESS 

P .0. BOX 150, WEST PALM BEACH, FL 33402-0150 
TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fu:Numbec 

(561) 68c;...6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total NumbeJ" of Paa-es Bein� Transmitted., Including Cover Sheet: 3 

Message: 

Colema.n v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Morgan Stanley's Notice of Serving Answers to CPH"s March 
19, 2004 Interrogatories. 

�001/003 

OOrigiHal to follow V"ia Regular Mail D Original Will Not be Sent D Original will follow "Via Overniglll Courier 

******************************·····················································•••****************** 

The infomluion contained in tills fllcsJmilc message is attorney privileged wd QORfidentilli i:nfonmtlon intended only for the use o!the ind.ividuat er 
Olltity named above. If1he rea&r ofthi.a mc:ssage is not 1he intended rccipiant, you are hereby notified. the.t uny dissemination, <listn'butioo or copy of 
this communii:ation i$ strictly prolnllited. If YO\I have received this communl�on in crrnr, please �iatcly notify us by telephone (if long 
d.ist1111ce, plcm;e tall collect) and return Iha original message to \JS at die above address via tllc U.S. Postul Service. Thank )'Oil-

• ** * ******************* **** *************** ***** * ** ********** *** ** * *********************** *** •*********** 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, Pl-EASE NOTIFY US IMMEDIATELY AT: . 
(561) 659-7070 

TELECOPIER OPE;RAIOR: ---------------------------

WPB#S667G2.S CARLTON FTRLDS, P.A. 

TAMPA ORLANDO TAU..AHASSl!li WEST PALM BEACH ST. PETBRSBURO 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff. 

vs. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

�������-����--�---/ 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE CJR.CUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCIBT IN 
AND FOR PALM BEACH COUN1Y, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDJ:N"GS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

NOTICE OF SERVING ANSWERS TO 

COLEMAN (PARENT) HOLDINGS INC.'S INTERROGATORIES 

�002/003 

Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, hereby 

gives notice that it has served its Answers and Objections to Coleman (Parent) Holdings Inc.'s 

March 19, 2004 Inteuogatories on June 16, 2004. 

WPB#58 l l 24. I 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

4l 
all counsel of record on the below service list by facsimile and Federal Express on this � 

day of .Tune, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach) FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza,. Suite 400 
Chicago,IL 60611 

Wl'S#S81124. l 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated and 

Plaintiff Morgan Stanley Senior Funding will take the videotaped deposition of Frank Gifford, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on July 22, 2004, at 10:00 a.m. and continue from day to day until completed at 

the offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books, 

papers, and other things in his possession or under his control relevant to this lawsuit (and not 

previously produced in discovery) to the examination. 

1 

16div-005442



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached sen;ice list by facsimile and Federal Express on this 16th 

day ofJune, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated & Morgan Stanley Senior 

Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPI!R.ANTE MAILING ADDRESS 
'l22 LAKBVIEW A VENUE, SUITE 1400 

WEST l>ALM aEACH, FLORIDA 33401-6149 
P .0. BOX ISO, WBST PALM BEACH, FL 33402-01 SO 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: June 18, 2004 I Phone Nuhlbel' I Fax Number 

To: Jack Scarola (561) 686-6300 (561) 684-5816 

Jerold Solovy/Michael Brody (312) 222-93.50 (312) 840-7711 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen (202) 326-7900 (202) 326-7999 
From: Joyce Dillard, CI.A (561) 659-7070 (561) 659�7368 

Client/Matter No.: 47877/14092 Employee No.: 

Tot11l Number of Pae:es Beine Trammltted, Includin2 Cover Sheet: 4 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Defendants' Notice of Filing Original Discovery Objections and 
Requests. 

CJ original to follow Via Regular Mriil D Origilial will Not be Se11t a Origilud will.follow via Ovemight CoJlrier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The infonnalio.tl contained in lhi11 facvitnilc mCJSaga ill ii.uorney t'riY1lcgcd and confidcnti•I information inlieD.ded only for lhe use o! the indMdual or 
entity named above. If the reader of lhls ltlellngc is not the intended NQipient, you Gfe hMby notified that any di5ecmina.don, distribution or wpy of 
this communication ia slrlctly prohibitscl Jf you have received this communlcadon In error, please immediately notify u& by lclcphonc (if long disrance, plC115C call collect) and mum the originol message ta us 11nbc above address via !he U.S. PD!ital &:Mee:. llianlc you . 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELeCOPIEROPERATOR: ---------------------------

Wl'B#S66762.3 CARL-CON FIE(..OS, P.A. 
TAMPA ORLANDO WEST PALM BEACH ST. PBTERSBURO MIAMI 

16div-005445
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I I 
I 
I 

IN THE CIRCillT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF FILING ORIGINAL DISCOVERY OBJECTIO�S AND REQUESTS 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Fwiding, Inc. ("Morgan 

Stanley"), by and through their undersigned counsel, hereby give notice that it has filed the 

following original discovery objections and requests: 

1. Morgan Stanley & Co. lnoorporated's Response Served on January 2, 2004 
and Objections to Coleman (Parent) Holdings, 
Inc, 's Third Request for Production of 
Documents 

2. Morgan Stanley & Co. Incorporated's Fourth Served on January 23, 2004 
Request for Production of Docwnents to 
Plaintiff 

3. Morgan Stanley & Co. Incorporated's Second Served February 16, 2004 
Set of Requests for Admission 

WPB#S81219.l 
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Coleman v .  Morgan Stanley, Case No: CA 03-5045 Al 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

NoticB of Filing Original Discovery Objections and Requests 

4. 

s. 

Morgan Stanley & Co. rnc·orporated's Sixth 

Request for Production of Docwnents to 
Plaintiff 

Morgan Stanley & Co. lncorporated's Request 
for Production of Documents Concerning 
Coleman (Parent) Holdings, fuc.'s Motion for 
Contempt 

CERTIF1CATE OF SERVICE 

Served March 10, 2004 

Served May 28, 2004 

I HEREBY CERTIFY that a true and co�t copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this / � 
day of June, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Berllis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Ke1logg 
Mar1c C. Hansen 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
. 

Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

�B#S812l9.I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SC.A.ROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Pahn Beach, FL 33409 

I erold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S8121Sl-l 

CARLTON FIELDS W P B  � 004 / 044 

Coleman v .  Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrew.Y, Case No: CA 03-5045 

Notice of Filing Origimd Discovery Objections and Requests 

SERVICE LIST 
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IN THE ClRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSE AND 
OBJECTIONS TO COLEMAN (PARENT) HOLDINGS, INC. 'S 

THIRD REQUEST FOR PROl>UCTION OF DOCUMENTS 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, defendant 

Morgan Stanley & Co. Incorporated (''MS & Co.") hereby interposes the following objections 

and responses to plaintiff Coleman (Parent) Holdings, Inc_ 's ("CPH") Third Request for 

Production of Docwnents (•'Request for Production"). 

GENERAL OBJECTIONS 

MS & Co. incorporates by reference its General Objections to Plaintiffs First and 

Second Requests for Produotion of Documents. MS & Co. also objects to Plaintiffs Third 

Request for Production as irrelevant to the issues in this litigation and not reasonably likely to 

lead to the discovery of admissible evidence. 

16div-005449
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SPECIFIC RESPONSE AND OBJECTIONS 

DOCUMENT REQUEST NO. 1 

All materials and documents submitted to the United States Securities and 
Exchange Commission ("SEC"), received from the SEC, or reflecting communications with the 
SEC in coIUlection with any investigation, inquiry. or examination concerning or relating to 
Morgan Stanley's policies and/or procedures with regard to the retention, storage, deletion, 
and/or back·up of electronic mail (emails). including but not limited to all documents and 
communications resulting in the Order, Findings, and Penalties entered by the SEC against 
Morgan Stanley on December 5, 2002 attached hereto as Exhibit A 

MS&. Co.'s Response and Objections: 

MS & Co. incorporates by reference its General Objections as if fully set forth 

herein. MS & Co. further states that on December 24, 2003, the United States District Cowt for 

the Southern District of New York (Sheindlin, J.) issued an opinion and order in the Jn re Initial 

Public Offering Securities Litigation addressing certain issues (previously described by counsel 

for MS & Co- during discovery hearings in this case) regarding the production of certain 

submissions to the SEC in discovery in civil litigation. Subject to and without waiving its 

General Objections, MS & Co. will produce the :requested submission within five (5) business 

days of this Response. 
Dated: January 2, 2004 Respectfully Submitte� 

rfJ..tJJ U!c!dfilai!J 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15lh Street, N.W. 12t11 Floor 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 
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Attorneys for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTJFY that a true and correct copy of the foregoing has been furnished by 

e-mail and facsimile to all counsel of record on the attached service list on this 2nd day of 

January, 2004. 

Thomas D. Yannucci� P.C. 
Thomas A. Clare 
Zhonette M. Brown 
Ryan P. Phair 
Kathryn R. DeBord 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Mor-gan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carlton:fields.com 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevat"d 
West Palm Beach, Florida 33409 
Michael Brody Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CAw005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S FOURTII REQUEST 
FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, 

Morgan St.anley & Co. Incorporated ("MS & Co.'') requests that plaintiff produce the documents 

and things referred to in the following specific requests. The specific requests are preceded by 

Instructions and Definitions which shall govern the specific requests. Docmnents and things 

responsive to these requests should be produced to eowisel for Morgan Stanley & Co. 

Incorporated at the law firm of Carlton Fields, P.A., 222 Lakeview Avenue, Suite 1200, West 

Palm Beach, FL 33401, within the time required by Florida Rule of Civil Procedure 1.350(b) or 

as otherwise agreed to by the parties or specified by the Court. 

INSTRUCTIONS 

l. The connectives "and" and "or'' shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

1 
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versa. 

2. The use of the singular form of any word includes the plural and vice 

3. Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including. but not limited to, any agents, 

employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys. 

4. If, in responding to this Request for Production, you encounter any 

ambiguities when construing a request or definition, the :response shall set fonh the matter 

deemed ambiguous and the construction used in responding. 

5. Whenever in this Request you are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying Wlder 

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other information as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodian, and any other 

recipient to each other, in a manne.r that, without revealing the information claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the time set forth in the agreed-upon order. 

6. If production of any requested document(s) is objected to on the grounds 

that production is unduly burdensome, describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 

2 
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·. 

privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a docwnent has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document. 

8. If a responsive document exists but is no longer in your possession, 

custody, or control, state: its date, author(s), recipient(s), subject matter, what disposition was 

made of the document, and the person or entity, if any, now in possession, custody, or control of 

the document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who directed that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

1 0. If any of these documents cannot be produced in full, you are requested to 

produee them to the fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge, or belief you have conceming 

the unproduced portion. 

11. If the requested documents are maintained in a file, the file folder is 

included in the request for production of those documents. 

or "each". 

limited to.'' 

12. The terms "any," "all" and "each" shall be construed to mean "any," "all," 

13. The tenn ''including" shall be construed to mean "including but not 
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14. The present tense shall be construed to include the past and future tenses. 

15. The specificity of any request herein shall not be construed to limit the 

generality or reach of any orher request herein. 

16. Unless other:wise specified. this Request calls for the production of 

documents created, delivered, distributed. sent, received, accessed, or modified up to the date of 

your response to this Request. 

DEFINITIONS 

1. The term "concerning" means relating to, referring to, describing, 

evidencing, or constituting. 

2. 11Coleman1' means Coleman Company, Inc. 

3. The "Coleman Transaction" means Sunbeam's acquisition of Coleman 

Company, Inc. from CPH and all related conummications, agreements, and transactions, 

including the February 27, 1998 Agreements and the March 30. 1998 closing. 

4. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, fonner or present employees, representatives and agents. 

5. "CSFB" means Credit Suisse First Boston LLC and any of its officers, 

directors, fonner or present employees, representatives and agents. 

6. "Document" means any recording in any tangible form of any 

information, whether handwritten, typed, printed, stored on computer disks, tapes, or databases, 

or otheiwise reproduced. i1Documentn or "'documents" also includes electronic documents 

whether stored on servers or hard drives, e-mail, backup tapes, voicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

term. 
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7. ''MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its 

officers, directors, former or present employees, representatives and agents. 

8. "MS & Co." means Morgan Stanley & Co. Incorporated and any of its 

officers, directors, former or present employees, representatives and agents. 

9. The term "person .. is defmed as any natural person or any business, legal 

or governmental entity or association. 

IO. The tenns ''plaintiff' and "defendantn as well as a party's full or 

abbreviated name or pronoun referring to a party mean the party and, where applicable, its 

officers, directors, employees, partners, corporate parent. subsidiaries or affiliates. This 

definition is not intended to impose a discovery obligation on any person who is not a party to 

the litigation. 

constituting. 

11. The term ''relating to" means concerning, avidencing, referring to, or 

12. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries, 

divisions, predecessors, successors, present and fonner employees, representatives, and agents. 

DOCUMENTS TO BE PRODUCED 

1. All docwnents concerning any debt issued by Coleman o:r any parent or 

affiliate company where such debt was secured by the assets or stock of Coleman and/or any 

direct or indirect parent of Coleman, including but not limited to documents concerning the 

satisfaction, projected satisfaction, income required to satisfy or accounting treatment of such 

debt. 

2. All reswnes and documents concerning biographical information, 

including but not limited to educational and professional background and experience, of the 
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individuals identified under the MAFCO and Coleman headings in CPH's Response to MS & 

Co. 's First Set of Interrogatories, Interrogatory No. l. 

3. All docwnents concerning any threatened or filed lawsuit against or by 

MAFCO, CPH or affiliate related or referring to Sunbeam• s acquisition of Coleman. 

4. All documents concerning payments of any kind made by MAFCO, CPH 

or any affiliate to CSFB in 1996, 1997, and 1998. 

Dated: January 23, 2004 

6 
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T1i as A. Clare 
Zhonette M. Brawn 
Larissa Paule-Carres 
Kathryn R. DeBord 
Ryan P. Phair 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 lS!h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879�5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 23rd day of 

January, 2004. 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Zhonette M. Brown 

Larissa Paule-Ca.rres 
Kathryn R. DeBord 
Ryan P. Phair 
Michael C. Occhuizzo 

KIRKLAND & ELLIS LLP 
655 15th Street. N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Mol"gan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
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1N THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL ClRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S SECOND SET 

OF REQUESTS FOR ADMISSION 

Pursuant to Florida Rule of Civil Procedure 1.370, Defendant Morgan Stanley & 

Co. Incorporated (''Morgan Stanley") submits this second set of requests for admission to 

Plaintiff Coleman (Parent) Holdings, Inc. C'CPH"). The specific requests are preceded by 

Instructions and Definitions which shall govern the specific requests. Morgan Stanley requests 

that Plaintiff answer, under oath, the following requests for admission in accordance with the 

Florida Rules of Civil Procedure, or within such shorter period as may be agreed by counsel, and 

submit them in writing to counsel for Morgan Stanley at the offices ofKirkland & Ellis LLP, 655 

Fifteenth Street, NW, Suite 1200, Washington, DC 20005. 

INSTRUCTIONS 

1. The connectives ''and,, and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

l 

16div-005462



0 8 / 1 8 / 2 0 0 4  1 5: 2 9  FAX 5 6 1  659  7 3 6 8  CARLTOH FIELDS WPB � 019 / 04 4  

versa. 

2. The use of the singular form of any word includes the plural and vice 

3. If you cannot admit or deny a request for admission after making a 

reasonable inquiry and the information known or readily attainable by CPH is insufficient to 

enable CPH to admit or deny fully, so state and admit or deny to the extent possible, specifying 

your inability to answer the remainder; stating whatever information or knowledge you have 

concerning the wianswered portion; and detailing what you did in attempting to secure the 

information. 

4. The terms "any," "all," and "each" shall be construed to mean 11any," 

"all," or "each". 

limited to." 

5. The term "including" shall be construed to mean .. including but not 

6. The present tense shall be construed to include the past and future tenses. 

DEFINITIONS 

1. "Advisors', means financial advisors, legal advisors, accountants, 

consultants, and any other third-party advising or assisting CPH. Coleman, or MAFCO (or any 

affiliate thereof) in any way with the Coleman Transaction. 

2. "Coleman" means Coleman Company, Inc. 

3. The HColeman Transaction" means Sunbeam's acquisition of Coleman 

Company, Inc. from CPH and all related communications, agreements, and transactions, 

including the February 27t 1998 Agreements and the March 30, 1998 closing. 

4. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, former or present employees, representatives, and Advisors. 

2 
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5. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated February 27, 1998 between Sunbeam Corp .• Laser Acquisition Corp., CLN 

Holdings, Inc., and Coleman (Parent) Holdings Inc.; (b) the Agreement and Plan of Merger dated 

February 27, 1998 between Sunbeam Corp., Camper Acquisition Cotp., and The Coleman 

Company, Inc.; and (c) all schedules, exhibits, and doclllllents related to those Agreements. 

6. "MAFCO" means MacAndrews & Forbes Holdings, me. and any of its 

officers, directors, former or present employees, representatives and agents, and Advisors. 

7. The tel'tn "person" is defined as any natural person or any business, legal 

Ol' governmental entity o:r association. 

8. "Sunbeam" means Sunbeam Corporation or any of its subsi�iaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents. 

9. The tenn "Accounting Irregularities" refers to the accounting practices 

engaged in by Sunbeam during 1996, 1997, and the first quarter of 1998 that led to the 

restatement of Sunbeam's financial statements in October of 1998. 

REQUESTS FOR ADMISSION 

1. CPH retained Credit Suisse First Boston as its exclusive financial advisor 

for the Coleman Transaction. 

2. Coleman retained Credit Suisse First Boston as its exclusive .financial 

advisor for the Coleman Transaction. 

3. MAFCO retained Credit Suisse First Boston as its exclusive financial 

advisor for the Coleman Transaction. 

4. Credit Suisse First Boston had the ability in 1997 and 1998 to conduct a 

due-diligence investigation sufficient to detect Accounting Irregularities at Sunbeam. 

3 
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5. Credit Suisse First Boston had the ability in 1997 and 1998 to conduct a 

due-diligence investigation sufficient to detect the falsity of the misrepresentations alleged in the 

Complaint. 

6. CPH retained Wachtell, Lipton, Rosen & Katz as its legal advisor for the 

Coleman Transaction. 

7. Coleman retained Waohtell, Lipton, Rosen & Katz as its legal advisor for 

the Coleman Transaction. 

8. MAFCO retained Wachtell, Lipton, Rosen & Katz as its legal advisor in 

the Coleman Transaction. 

9. Wachtell. Lipton, Rosen & Katz had the ability in 1997 and 1998 to 

conduct a due-diligence investigation sufficient to detect Accounting Irregularities at Sunbeam. 

IO. Wachtell, Lipton, Rosen & Katz had the ability in 1997 and 1998 to 

conduct a due-diligence investigation sufficient to detect the falsity of the misrepresentations 

alleged in the Complaint. 

11. Any reasonable due-diligence investigation by Credit Suisse First Boston 

in the first quarter of 1998 would have been sufficient to detect Accounting Irregularities at 

Sunbeam. 

12. Any reasonable due-diligence investigation by Credit Suisse Fiist Boston 

in the first quarter of 1998 would have been sufficient to detect the falsity of the 

misrepresentations alleged in the Complaint. 

13. Any reasonable due-diligence investigation by Wachtell, Lipton, Rosen & 

Katz in the first quarter of 1998 would have been sufficient to detect Accounting Irregularities at 

Sunbeam. 
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14. Any reasonable due-diligence investigation by Wachtell, Lipton. Rosen & 

Katz in the first quarter of 1998 would have b�en sufficient to detect the falsity of the 

misrepresentations alleged in the Complaint. 

15. CPH did not ask Credit Suisse First Boston to perform a due-diligence 

investigation into Sunbeam in the first quarter of 1998. 

16. CPH did not ask Wachtel], Lipton, Rosen & Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998. 

17. Coleman did not ask Credit Suisse First Boston to perform a due-diligence 

investigation into Sunbeam in the first quarter of l 99i8. 

18. Coleman did not ask Wachtel!J., Lipton, Rosen & Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998. 

19. MAPCO did not ask Credit SliisseFirst Boston to perform a due-diligence 

investigation into Sunbeam in the first quarter of 1998. 

20. MAPCO did not ask Wachtell, Lipton, Rosen & Katz to perform a due-

diligence investigation into Sunbeam in the first quarter of 1998. 

21. Credit Suisse First Boston di4 not conduct a due-diligence investigation 

into Sunbeam in the first quarter of 1998. 

22. Wachtelt, Lipton, Rosen &1 Katz did not conduct a due-diligence 

investigation into Sunbeam in the first quarter of 1998. 
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23. Neither CPH nor its attorneys are in possession of the letter alleged to 

have been faxed to Mo.-gan Stanley from Arthur Andersen on March 17, 1998, as described in 

paragraph 56 in CPH's Complaint. 

Dated: February 16, 2004 

6 

o as . Y annuc ... J't-..1� 
La ence P. Bemis 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington. D.C. 20005 
Telephone; (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone; (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 16th day of 

February, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. lncorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659�7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfiel�.com 

BY:� >�� 
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Michael Brody Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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IN' THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintifft s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 Al 
MORGAN STANLEY SENIOR FUNDING, INC., 

Pla.inti:ffls), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

MORGAN STANLEY & CO. INCORPORATED'S SIXTH REQUEST 
FOR PRODUCTION OF DOCUMENTS TO PLAINTI:[f 

Pursuant to Rules 1.280 and 1 .350 of the Florida Rules of Civil Procedure, 

Morgan Stanley & Co. Incorporated ("MS & Co.") requests that plaintiff produce the documents 

and things referred to in the following specific requests. The specific requests are preceded by 

Instructions and Definitions which shall govern the specific requests. Documents and things 

responsive to these requests should be produced to counsel for Morgan Stanley & Co. 

Incorporated at the law firm of Carlton Fields, P.A., 222 Lakeview Avenue, Suite 1200, West 

Pahn Beach, FL 33401, within the time required by Florida Rule of Civil Procedure I.350(b) or 

as otherwise agreed to by the parties or specified by the Court. 

16div-005470



0 8 / 18/2 0 0 4  1 5 : 3 1 FAX 5 8 1  8 5 9  7 388 CARLTON FIELDS WPB  � 0 2 7  / 044 

INSTRUCTIONS 

1 .  The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

versa. 

2. The use of the singular form of any word includes the plural and vice 

3. Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including, but not limited to, any agents, 

employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys.  

4. If, in responding to this Request for Production, you encounter any 

ambiguities when construing a request or definition, the response shall set forth the matter 

deemed ambiguous and the construction used in responding. 

5. Whenever in this Request You are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying under 

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other information as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodian, and any other 

recipient to each other, in a manner that, without revealing the infonnation claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the time set forth in the agreed-upon order. 
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6. If production of any requested document(s) is objected to on the grounds 

that production is unduly burdensome, describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 

privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document. 

8. If a responsive document exists but is no longer in your possession, 

custody, or control, state: its date, author(s), recipient(s), subject matter, what disposition was 

made of the document, and the person or entity, if any, now in possession, custody, or control of 

the document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who directed that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

10. If any of these documents cannot be produced in full, you are requested to 

produce them to the fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge, or belief you have concerning 

the unproduced portion. 

1 1. If the requested documents are maintained in a file, the file folder is 

included in the request for production of those doclUllents. 
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or ''each ... 

limited to." 

12_ The terms "any," "alr' and "each" shall be construed to mean "any," "all," 

1 3 .  The tenn "including" shall be construed to mean "including but not 

14. The present tense shall be construed to include the past and future tenses. 

15 .  The specificity of any request herein shall not be construed to limit the 

generality or reach of any other request herein. 

16. Unless otheiwise specified, this Request calls for the production of 

docwnents created, delivered, distnouted, sent, received, accessed, or modified up to the date of 

your response to this Request. 

DEFINITIONS 

1.  ''Aames Financial Corporation" means Aam.es Financial Corporation and 

any of its officers, directors, former or present employees, representatives and agents. 

2. "Albert Dunlap" means Albert Dunlap and any of Albert Dunlap's present 

and fonner representatives and agents. 

3. "Bushnell" means Bushnell and any of its officers, directors, former or 

present employees, representatives and agents. 

4. The telm "concerning" means relating to, referring to, describing, 

evidencing, or constituting. 

S. "Coleman'1 means Coleman Company, Inc. 

6. The "Coleman Transaction" means Sunbeam's acquisition of Coleman 

Company, Inc. from CPH and all related communications, agreements, and transactions, 

including the February 27, 1 998 Agreements and the March 30, 1998 closing. 
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7. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

8. "Day International" means Day International, Inc. and any of its officers, 

directors, former or prese1't employees, representatives and agents. 

9. "Document" means any recording in any tangible fonn of any 

information, whether handwritten, typed. printed, stored on computer disks, tapes, or databases, 

or otherwise reproduced. "Document'' or .. documents" also includes electronic domunents 

whether stored on servers or hard drives, e-mail, backup tapes, V'oicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

tenn. 

10.  "Golden State Bancorp" means Golden State Banco:rp and any of its 

officers, directors, fonner or present employees, representatives and agents. 

1 1 . "Gucci" means Gucci Group N.V. and any of its officers, directors, former 

or present employees, representatives and agents. 

12.  "Kimberly-Clark" means Kimberly-Clark Cmporation and any of its 

officers, directors, former or present employees, representatives and agents. 

13.  . "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its 

officers, directors, former or present employees, representatives and agents. 

14. "MS & Co.'' means Morgan Stanley & Co. Incorporated and any of its 

officers, directors, former or present employees. representatives and agents. 

IS.  "'Panavision'' means Panavision, Inc. and any of its officers, directors, 

former or present employees, representatives and agents. 
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16. The term ''person" is defined as any natural person or any business, legal 

or governmental entity or association. 

17. The terms "plaintifr' and "defendant'' as well as a party's full or 

abbreviated name or pronoun referring to a party mean the party and, where applicable, its 

officers, directors, employees, partners, corporate parent, subsidiaries or affiliates. This 

definition is not intended to impose a discovery obligation on any person who is not a party to 

the litigation. 

constituting. 

1 8. The term "relating to" means concerning, evidencing, referring to, or 

1 9. "Revlon Escrow Corporation'' means Revlon Escrow Cozporation or any 

of its subsidiaries, divisions, predecessors, successors, present and fonner employees, 

representatives, and agents. 

20. "Scott Paper" means Scott Paper Company or any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents. 

2 1 .  "Staten Island" means the entity or person referred to on CPH2000642. 

22. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries, 

divisions, predecessors, successors, present and fonner employees, representatives, and agents. 

23. "Timber REITs', mean Timber Real Estate Investment Trusts. 

DOCUMENTS TO BE PRODUCED 

1. All documents that evidence the recognition of revenue or loss by CPH, 

MAFCO or any subsidiary or affiliate company, and the tax treatment or consequences thereof 

from the sale of Coleman common stock to Sunbeam, including any recognition of revenue 

concerning the settlement with Sunbeam. 
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2. All documents concerning Scott Paper, including intern.al or third party 

analysis of its :financial perfonnance and acquisition by Kimberly-Clark. 

3. All documents concerning Albert Dunlap, including documents referring 

to his professional employment history. 

4. All documents concerning the issuance of private placement notes by 

Revlon Escrow Corporation in February 1998. 

5. All documents concerning any transaction contemplated or consummated 

between October 1, 1 997 and March 30, 1998 by or among CPH, MAFCO, or any subsidiacy or 

affiliate regarding Aames Financial Corporation, BushneU, Day International, Golden State 

Bancol]>, Gucci, Panavision, Timber REITs, or any other transaction contemplated or 

conswnmated between Octobef I ,  1997 and March 30, 1998 where the value of consideration 

offered or received was expected to, or did, exceed $5 million. 

Dated: March 10, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar # 61 8349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 151/t Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated & Morgan Stanley Senior 
Funding 

�C'� Joseph Ianno, Jr. {F£Ws35 1) 
CARLTON FIELDS, PA 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659w7368 
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CERTIFICATE O F  SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 10th day of 

March, 2004. 

Thomas D. Yannucci, P .c. 
Lawrence P. Bemis (FL Bar # 61 8349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: {202) 879-5000 
Facsimile: (202) g79.:.5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph lanno, Jr. (FL Bar # 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 3340 1  
Telephone: (561) 659-1070 
Facsimile: (561) 659·7368 
e-mail: jianno@c:arltonfields.com 

BY: �(.� 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings &: MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

� 0 3 4 / 0 4 4  
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.,,, ,. 

COLEMAN (PARENT) HOLDINGS, INC., 

Plainriff(s), 

vs. 

MORGAN STANLEY & CO., INC., . 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s)_ 

MORGAN STANLEY & CO. INCORPORATED'S REQUEST FOR 
PRODUCTION OF DOCUMENTS CONCERNING COLEMAN 
(PARENT) HOLDINGS. INC. 'S MOTION FOR CONTEMPT 

Pursuant to Rules 1.280 and 1 .350 of the Florida Rules of Civil Procedure, 

Morgan Stanley & Co. Incorporated ("MS & Co.,,) and Morgan Stanley Senior Funding, Inc. 

("MSSF) request that Coleman (Parent) Holdings, Inc. ("CPH") and MacAndrews & Forbes 

Holdings, Inc. ("MAFCO") produce the documents and things referred to in the following 

specific requests. The specific requests are preceded by Instructions and Definitions which shall 

govern the specific requests. Documents and things responsive to these requests should be 

produced at the law fmn of Carlton Fields, P.A., 222 Lakeview Avenue, Suite 1200, West Palm 

Beach. FL 33401, within the time required by Florida Rule of Civil Procedure l .3SO(b) or as 

otherwise agreed to by the parties or specified by the Court. 
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INSTRUCTIONS 

1 .  The connectives "and" and ''or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might ot.herwise be construed to be outside of its scope. 

versa. 

2. The use of the singular fonn of any word includes the plural and vice 

3. Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including, but not limited to, any agents, 

employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys. 

4_ If, in responding to this Request for Production, you encounter any 

ambiguities when construing a request or definition, the response shall set forth the matter 

deemed ambiguous and the construction used in responding. 

5. Whenever in this Request you are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying under 

claim of privilege (including, but not limited to, the work product doctrine)� provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other infonnation as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other :recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodi� and any other 

recipient to each other, in a manner that, without revealing the information claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the fune set forth in the agreed-upon order. 
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6. If production of any requested document(s) is objected to on the grollllds 

that production is unduly burdensome, describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 

privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document 

8.  If a responsive document exists but is  no longer in your possession, 

custody, or control, state: its date, author(s), recipient(s), subject matter, what diSposition was 

made of the document. and the person or entity, if any, now in possession. custody, or control of 

the document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who directed that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

10. ff any of these docwnents cannot be produced in full, you are :requested to 

produce them to the fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge, or belief you have concerning 

the unproduced portion. 

1 1 . If the requested documents are maintained in a file, the file folder is 

included in the request for production of those documents. 
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or "each". 

limited to." 

12. The terms "any," .. all" and "each'' shall be constn1ed to mean "any," "all," 

13.  The tenn "including'' shall be construed to mean "including but not 

14. The present tense shall be construed to include the past and future tenses. 

15. The specificity of any request herein shall not be construed to limit the 

generality or reach of any other request herein. 

16. Unless otherwise specified, these requests call for the production of 

documents created, delivered, distributed, sent, received, accessed, ox- modified for the period 

beginning January I. 1996 to the date of your response to these requests. 

DEFINITIONS 

1 .  "Arthur Andersen" shall mean Arthur Andersen LLP and any of i ts  current 

or former partners, officers. directors, employees, representatives and agents. 

2. "Concerning" shall mean relating to, referring to, describing, evidencing, 

or constituting. 

3. "Communication" shall mean any exchange or transmittal of infonnation 

by any means of transmission, including, without limitation, face-to-face conversation, mail, 

overnight delivery, Internet, telephone, electronic mail, or facsimile. 

4. "Confidentiality Ordet' shall mean the Stipulated Confidentiality Order 

entered by the Court in the above-captioned matter on July 3 1 ,  2003. 

5. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its current 

or former officers, directors, employees, representatives and agents. 
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6. "Curtis Mallet" shall mean the law firm of Curtis, Mallet-Prevost, Colt & 

Mosle, LLP and any of its Cllll'ent or former partners, associate8, fonner or present employees, 

representatives and agents. 

7. "Documenf' shall �ean any recording in any tangible form of any 

information, whether handwritten, typ� printed, stored on computer disks, tapes, or databases, 

or otherwise reproduced. "Docum.ent" or udocuments'' also includes electronic docwnents 

whether stored on servers or hard drives, e-mail, backup tapes, voicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

term. 

8. "Indemnification Agreement" shall mean any agreement described or 

encompassed by Fla. R. Civ. P. 1 .280. 

9. "Jenner & Block" shall mean the law firm of Jenner & Block LLC and any 

of its partners, associates, former or present employees, representatives and agents. 

I O. "KHHTE" shall mean the law firm of Kellogg, Huber, Hansen, Todd & 

Evans P .L.L.C., and any of its current or former partneis, associates, employees, representatives 

and agents. 

1 1 .  "Kirkland & Ellis" shall mean the law firm of Kirkland & Ellis LLP and 

any of its current or former partners, associates, employees, representatives and agents. 

12. ''MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of 

its current or former officers, directors, employees, representatives and agents. 

13.  "Morgan Stanley" shall mean MS & Co . •  MSSF, and Morgan Stanley, 

collectively, and any of their current or former officers, directors, employees, representatives and 

agents. 
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1 4. ..Motion for Contempt'' shall mean the Motion for a Rule to Show Cause 

originally filed by CPH on March 12, 2004 and subsequently deemed by the Court to be a 

motion for contempt. 

15.  "MS & Co." shall m ean  Morgan Stanley & Co. Incorporated and any of its 

current or former officers, directors, employees, representatives and agents, 

16. "MSSF' shall mean Morgan Stanley Senior Fllllding, Inc. and any of its 

current or fonner officers, directors, employees, representatives and agents. 

1 7. "Peison" shall mean any natural person or any business, legal or 

governmental entity or association. 

1 8. The terms "plaintiff' and ''defendant" as well as a party's full or 

abbreviated na.ttle or pronoun referring to a party shall mean the party and, where applicable, its 

officers, directors, employees, partners, corporate parent, subsidiaries or affiliates. This 

definition is not intended to impose a discovery obligation on any person who is not a party to 

the litigation. 

constituting. 

1 9. "Relating to" shall mean conceming, evidencing, referring to, or 

20. "Searcy Denny'' shall mean the law firm of Searcy, Denny, Scarola, 

Barnhardt & Shipley, P.A., and any of its current or former partners, associates, employees, 

representatives and agents. 

21 .  "Settlement Agreement" shall mean the October 1 9, 2002 settlement 

agreement between CPH and Arthur Andersen, attached as Exhibit 1 to the Court's Decem,ber 4, 

2003 Order. 
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22. ''Wachovia Bank" shall mean Wachovia Banlc, N.A. and any of its current 

or former officers, directors, employees, representatives and agents. 

in this section. 

23. 'The tenns "you" or ''your'' shall mean .. CPH'' and ''MAFCO'' as defined 

24. "Your counsel" shall mean the law firms of Jenner & Block, LLC and 

Searcy, Denny, Scarola, Bamhardt & Shipley, P.A., and any of their current or former partners, 

associates, employees, representatives and agents. 

DOCUMENTS TO BE PRODUCED 

1 .  All documents that you contend support the allegations in the Motion for 

Contempt. 

2. All documents that you contend support the allegation that Morgan Stanley or its 

attorneys violated the Confidentiality.Order. 

3.  All documents that you contend support the allegation that Morgan Stanley or its 

attorneys . disclosed the Settlement Agreement to attorneys from KHHTE in violation of the 

Confidentiality Order. 

4. All documents that you contend support the allegation that Morgan Stanley or its 

attorneys disclosed the Settlement Agreement to Wachovia Bank. 

S. All documents that you contend support the allegation that Morgan Stanley or its 

attorneys used infonnation derived from the Settlement Agreement in violation of the 

Confidentiality Order. 

6. All documents feflecting or concerning any communications since May 8, 2003 

between or among any of CPH, MAFCO, Arthur Andersen, Jenner & Block. Searcy Denny, and 

Cunis Mallet regarding the Si:ittlement Agreement. 
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7. All documents reflecting or concerning any communications between or among 

CPH. MAFCO, Arthur Andel"Sen, Jenner & Block, Searcy Denny, and Curtis Mallet regarding 

the investigation and decision to file the Motion for Contempt. 

8. All docwnents reflecting or concerning any communications between or among 

CPH, MAPCO, Arthur Andersen, Jenner & Block, Searcy Denny, and Curtis Mallet regarding 

CPH's May 5, 2004 Motion to Allow Arthur Andersen LLP Access to Confidential Information. 

9. All documents reflecting or concerning any communications between or among 

CPH, MAFCO, Arthur Andersen, Jenner & Block, Searcy Denny, and Curtis Mallet regarding 

Curtis Mallet's letters to Kirkland & Ellis, dated April 22, 2004, April 26, 2004, and May 20, 

2004. 

1 0. All documents in your possession on March 12, 2004, or in the possession of your 

counsel on March 12, 2004, referring or relating to any tolling agreement between Morgan 

Stanley and Arthur Andersen. 

1 1 .  All documents concerning any investigation undertaken by you or your counsel 

prior to the filing of the Motion for Contempt that attempted to discover facts concerning the 

allegations made in that motion. 

12. All documents concerning any Indemnification Agreements between or among 

CPH, MAFCO, Arthur Andersen, Jenner & Block, Searcy Denny. and Curtis Mallet that relate in 

any way to claims arising out of the transactions and occurrences that are the subject matter of 

the above-captioned consolidated actions or Morgan Stanley & Co. IncorporateQ, et al. v. Arthur 

Andersen LLP. et al., Civil Action No. 2004 CA 002257 (Miller, J,), 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and Federal Express to all counsel of record on the attached service list on this 28th 

day of May, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar # 618349) 
Thomas A. Clare 
Zbonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel fo.- Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar # 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561 )  659-7070 
Facsimile: (561)  659-7368 
e-mail: jianno@carltonfields.com 
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SERVICE LIST . 

Counsel/or Co/eman(Panmt) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIIlPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 

West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 6061 1 

� 0 4 4 / 0 4 4  
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Barry Schwartz, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place 

beginning on June 25, 2004, at 9:30 a.m. and continue from day to day until completed at the 

offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books, 

papers, and other things in his possession or under his control relevant to this lawsuit (and not 

previously produced in discovery) to the examination. 

1 
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Dated: June 21, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 
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Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 21st day 

of June, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: · (561) 659-7368 
e-mail: jianno@carltonfields.com 

B4�¥ �w 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
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Thomas A. Clare 
To Call Writer Directly: 

(202) 879-5993 
tclare@kirkland.com 

By Facsimile 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 

Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

June 23, 2004 

Facsimile: 

202 879-5200 

Dir. Fax: (202) 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to your June 21, 2004 letters regarding Morgan Stanley's May 
14, 2004 e-mail production and the forthcoming production of Bloomberg e-mails. With regard 
to the May 14, 2004 production, a privilege log is enclosed, along with the certification of 
compliance described by the April 16, 2004 Agreed Order. 

Regarding the third-party e-mails, Morgan Stanley received the e-mails from 
Bloomberg on June 14, 2004. Pursuant to the Court's Order, all non-privileged responsive e­
mails will be produced on Friday, July 9, 2004. 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

Thomas A. Clare 

Chicago London Los Angeles New York San Francisco 

16div-005493



l.�.�!y_��J .. Date 

436 )612211998 
I 

437 16/22/1998 

Coleman (Parent) Holdings, Inc. v. Morgan Stanlev& Co. Incorwrated 

Morgan StanlevSenior Fundingv. MacAndrews & Forbes Holdings Inc., et al. 

June 23, 2004 Privilege Log 

i-Redact i 
....... �.'!.!�.�.�(�)-.................. 1....... . .......... .......................... . !!��.!P!�.�.!(�) Priv 1 ................... ......... �!!Y!.!.�g�J?���!'.!P.!!�� ....... . ........ ] ......... �ates ...... J 

McFadden, 
Meanmarie (MS) 

McFadden, 
Meanmarie (MS) 

Corpcommww (MS); Smith, Bram (MS); 
Strong, William (MS); Zuckert, Michael 
MS) 

Corpcommww (MS); Smith, Bram (MS); 
Strong, William (MS); Zuckert, Michael 

AC 

'MS) \AC 

jE-mail to corporate communications 
1reflecting legal advice provided by 
!in-house counsel. 
I IE-mail to corporate communications llreflecting legal advice provided by 
in-house counsel. 
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CERTIFICATION OF COMPLIANCE 

I, Arthur Riel, hereby certify that Morgan Stanley & Co. and Morgan Stanley Senior 

Funding. Inc. complied with Paragraphs 1 and 2 of the April 16 Agreed Order on Coleman 

(Parent) Holdings Inc.'s- Motion to Compel Concerning E-mails and Other Electronic 

Documents. The date of the backup utilized for each employee or former employee for whom e-

mail was produced wars January, 2000. The responsiveness and privilege review described in 

Paragraph 2 of the April 16, 2004 Agreed Order was conducted by counsel from Kirkland & 

Ellis. LLP. It is my understanding that counsel from Kirkland & Ellis LLP produced al I 

nonprivilcged responsive documents on May 14, 2004 in compliance with the Court's order, and 

chat a privilege log was subsequently provided. 

Dated this �ay of VU .r.e.. _ ,  2004. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORJDA 

CASE NO.: CA 03-5045 AI 
COLE v1AN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MOR( 1AN STANLEY & CO., INC., 

Defendant. 

I 

MORCrAN STANLEY SENIOR FUNDING, CASE NO. CA 03-5165 AI INC., 

Plaintiff, 

vs. 

MAC1 .NDREWS & FORBES HOLDINGS 
INC., 1 :t al., 

Defendant. 

I 

JOINT SUBMISSION OF THE PARTIES FOR 
JULY 2, 2004 CASE MANAGEMENT CONFERENCE 

Pursuant to the Court's Order of Februa1y 24, 2004, the parties in the above-refe:renced 

action hereby submit the following Joint Submission in advance of the July 2, 2004 Case 

Manaf ement Conference. 

I. Agreed-Upon Statement Of Background And Procedural History 

The following is the parties' agreed-upon sunu11ary of the two companion cases now 

pending before this Court, which have been consolidated for trial. 

A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. 
(Case 'lo. 03 CA-005045 Al) 

Background. This case arises out of an acquisition transaction that was negotiated and 

consur imated in late 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH") 
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sold its 82% interest in The Coleman Company, Inc. ("Coleman") to S':mbeam Corporation 

("Sunb< am"). Morgan Stanley & Co., Inc. ("Morgan Stanley") served as financial advisor to 

Sunbea n for parts of the acquisition transaction and served as the lead underwriter for a 

$750,0( 0,000 debenture offering that Sunbeam used to finance the acquisition. 

:PH's Complaint alleges claims arising from this transac1ion for fraudulent 

misrep1 ::sentation, negligent misrepresentation, aiding and abetting fra-Jd, and conspiracy. 

CPH 's :omplaint has sought damages of at least $485 million and has reserved the right to seek 

punitiv,: damages. Morgan Stanley denies the material allegations in CPH' s Complaint and also 

denies• :PH's entitlement to damages. 

Procedural History. CPH filed its Complaint on May 8, 2003 '.the "CPH Action"). 

Morgai Stanley filed its Answer on June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismis; Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On Th� Pleadings. The Court held a hearing on these motions on December 12, 2003. On 

Decem Jer 15, 2003, the Court issued an Order denying both motions. On January 9, 2004, 

MorgaJ 1 Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss. 

See Fl11rida Rule of Appellate Procedure 9.130(a)(3)(A) (providing for interlocutory appellate 

review of non-final orders "concerning venue"). On February 20, 2004, the Court consolidated 

CPH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH 

and M: cAndrews & Forbes Holdings Inc. 

B. Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et 
al. (C: •Se No. 03 CA-005165 AI) 

Background. This action arises out of the same series of financial transactions as the 

CPH P ction. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF") and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

2 
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financi 1g to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller 

compai ies. 

MSSF's Complaint alleges that, in the course of Sunbeam's acqLlisition of Coleman, 

Defend mts MacAndrews & Forbes Holdings Inc. ("MAFCO") and CPH provided false 

inform .tion to MSSF about the "synergies" that Sunbeam would achieve from the combi:nation 

of Sun\ 1eam and Coleman. MSSF a1Jeges that Defendant's inflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(includ ng MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges 

that it rnffered hundreds of millions of dollars in damages when Sunbeam declared bankruptcy in 

Februa y 2001 and defaulted on acquisition-related loans. MSSF has alleged claims for fraud 

and ne �ligent misrepresentation, and has reserved the right to seek punitive damages. CPH 

denies the material allegations in MSSF's Complaint and also denies MSSF's entitlement to 

damag< s. 

'l• 
Procedural Historv. MSSF filed its Complaint against MAFCO <:.nd CPH on May 12, 

2003 (t l1e "MSSF Action"). The MSSF Action was initially assigned to D:.vision AG. Because 

the M� SF Action and the CPH Action involve the same series of financial i:ransactions and arise 

from a common set of operative facts, the parties agreed that the two cases are companion cases 

under . Jocal Rule 2.009 and requested a transfer to Division Al, where the first-filed, lower 

numbe ed CPH Action was assigned. The motion to transfer was granted on June 9, 2003. 

Def enc ants CPH and MAFCO filed their Answer on June 25,2003. On February 20, 2004, the 

Comi < onsolidated MSSF's action against CPH and MAFCO with CPH's a;::tion against Morgan 

Stanle). 

3 
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II. Report On Discoverv In The Two Cases 

A. l\iiorgan Stanley's And MSSF's Position On Discovery 

1. :Merits Discovery 

@006/031 

CPH, MAPCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discov TY in these consolidated actions. The paities have exchanged hundreds of thousands of 

pages · >f documents, have served and answered multiple sets of interrogat,Jries and requests for 

admis� ion, and have deposed more than two dozen party and non-pa1iy wii:nesses. DiscoYery in 

both ci ses is ongoing. 

At the Februa1y 20, 2004 Case Management Conference, counse:. for Morgan Stanley 

inforn1 ::d the Court that - according to counsel's best estimates - approximately seventy (70) 

additic nal depositions would need to be completed before the dose of fact discovery. 

There2 fter, on or about March 11, the patties agreed to take alternate weeks for taking and 

defend :ng depositions. 

Since the Februmy 20 Case Management Conference, seventeen (17) additional 

deposi ions have been completed. Seven (7) more depositions have been scheduled and are 

confin 1ed for the weeks and months ahead. Morgan Stanley has seven (7) outstanding requests 

for de1 ,osition dates of CPH and MAFCO witnesses - and has attempted to secure deposition 

dates f )r several additional non-party witnesses. 

In their Position on Discovery (below), CPH and MAFCO correctly point out that 

Morga 1 Stanley did not begin taking depositions in these cases until several months after CPH. 

This i� hardly surprising since - unlike CPH and MAFCO - Morgan Stanley has not been a 

party t) any of the prior Sunbeam-related cases. Given their five-year "head start" in collecting 

and re \dewing relevant documents, interviev;1ing witnesses, taking depo:;itions, and litigating 

Sunbe: ,m-related issues, it should come as no surprise that CPH was pre:Jared to begin taking 

4 
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deposi ions earlier than Morgan Stanley.1 Moreover, Morgan Stanley's Motion to Dismiss and 

Motio1 for Judgment on the Pleadings was not decided until the middle December 2003. If 

grante1 '., this motion either would have eliminated the need for costly and expensive depositions 

or, at' minimum, would have substantially altered the manner in which deposition discovery is 

conducted in these cases, since the overwhelming majority of party and n Jn-pmiy witnesses in 

these c ises live and work in New York. 

The parties have experienced considerable difficulty scheduling d,�positions in light of 

schedu :ing conflicts for counsel on both sides and the location of the \Vitnesses, almost all of 

whom :ire located outside of Florida. CPH and MAFCO have offered witnesses for depositions 

outsid{ of Florida on dates previously established by the Court for Case Management 

Confer �nces and have, on several occasions, confim1ed (and then can celed or postponed) 

deposi' ions previously set to go forward. 

For example, CPH and MAFCO twice postponed the deposition of Barry Schwartz (now 

comph ted), postponed the deposition of Bruce Slovin (now completed), and postponed the 

deposi1 ton of James Robinson, for various reasons ranging from "unavoidable conflicts" to 

"mediul emergencies." Another CPH I MAFCO witness, Lawrence Jones, was only available 

on a d; y that had been previously scheduled by the Comi for a Case Management Conference, 

and is now expected to be unavailable for an unspecified amount of time due to upcoming 

surge[) . Similar scheduling considerations have required Morgan Star.ley to postpone the 

deposit ions of other deposition witnesses, many of whom no longer work for Morgan Stanley 

and arc no longer under its control. 

' Morg m Stanley did not obtain access to the overwhelming majority of documents in this case 
until St ptember 2003, when CPH began to produce hundreds of thousands of documents to 
Morgai 1 Stanley, including more than four hundred (400+) deposition transcripts from prior 
Sunbec: m-related matters. 

5 
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Even when depositions have been successfully scheduled, the parties have experienced 

difficul :ies beyond their control that have prevented the deposition from g1)ing forward. \\-11en 

Mr. Sc nvartz's deposition was finally scheduled and confim1ed for June 18, for example, the 

depositon needed to be postponed (for a third time) because Morgan Sta11ley's attorneys were 

unable to make it to New York for the deposition due to inclement ·weather and cancelled f!ights. 

Morgan Stanley is of course willing to accommodate the legitimate scheduling 

considc rations of witnesses and their counsel - but these schedule conflict�. and difficultie:; have 

preven ed the patties from proceeding with de!)ositions at the pace corn:emplated during the 

Febrna -y 20 Case Management Conference. 

Finally, the parties have had to divert resources away from deposition discovery to 

addres: collateral issues unrelated to the merits of these consolidated acticns. These issues are 

discus� ed in the next section. 

2. Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause, which was later 

conver :ed by the Court into a motion for contempt. On May 14, 2004, the Court converted 

CPH's Motion for a Rule To Show Cause into a motion to contempt. On March 19, CPH served 

its firs: set of inten-ogatories relating to that motion. Pursuant to an agreement between the 

parties Morgan Stanley responded to those Interrogatories on June 16, 2004. Morgan Stanley 

and CJ 'H are in the process of finalizing an agreed-upon order memorializing a stipulation that 

will fa :ilitate Morgan Stanley supplementing its responses. 

On May 28, CPH served its second set of interrogatories relating to its motion for 

con ten .pt -together with a set document requests relating to that motion. On that same date, 

Morga 1 Stanley served its own inte1rngatories and requests for documents on CPH relating to 

CPH 's motion for contempt. The parties' responses and objections to this "second wave" of 

non-m �rits discovery are due June 28, 2004. 

6 
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::::PH's contempt motion, together with CPH's related Motion to Allow Arthur Andersen 

Access to Confidential Transcript (filed May 5, 2004) and other motions relating to the 

confide c1tiality of documents and pleadings, have required extensive additional briding, 

necessi ated attendance of counsel at multiple specially-set hemings in Florida, and the 

preparntion of non-merits discovery requests and responses. CPH's C1bjections also have 

prevem �d attorneys from Kellogg, Huber, Hansen, Todd, and Evans P.L.L.C. ("KHHTE") from 

particir ating as co-counsel and assisting with discovery. These satellite i!;sues have prevented 

the par ies from conducting depositions at the pace originally contemplated during the February 

20, 20( 4 Case Management Conference. 

It is apparent that CPH and MAFCO, acting in concert with Aithur Andersen, are using 

the no 1-merits discovery served in these cases to manipulate the proceedings in these 

consoli fated actions and Civil Action No. 04-22577 AA, now pending before Judge Miller. In 

pleadir gs filed with Judge Miller, Arthur Andersen has moved for sanctions against Morgan 

Stanle), sought to disqualify Morgan Stanley's attorneys in that action, a:1d moved to stay all 

discovt 1y in that action. Simultaneously, CPH (who has professed a "unity of interest'' with 

A1ihur Andersen) has sought, through the non-merits discovery served in these consolidated 

actions. to discover detailed inforn1ation regarding Morgan Stanley's damages claims in the Civil 

Action No. 04-22577 AA. CPH seeks this infonnation despite the fact that A1ihur Andersen is 

not a party in these consolidated actions; Kirkland & Ellis LLP does not represent Morgan 

Stanle� in Civil Action No. 04-22577 AA; and CPH has objected to Moq;an Stanley 's chosen 

counse (KHHTE) from appearing in these consolidated actions. 

The satellite issues and gamesmanship described in this section have prevented the 

parties from conducting depositions at the pace originally contemplated during the February 20, 

2004 C ase Management Conference. 

7 
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B. CPH'S And IWAFCO's Position On Discovery 

CPH and MAFCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAFC 0 object to the remaining statements concerning discove1y as incomplete, misleading, and 

self-se ving on the pa1i of Morgan Stanley and MSSF, because it is quite clear that this case is on 

track t >be tried as scheduled in Janumy 2005. CPH and MAFCO express�d these objections to 

Morga l Stanley and MSSF, and requested that a neutral statement of th= discovery status be 

substit ited, but Morgan Stanley and MSSF refused that request. Cor.sequently, CPH and 

MAFC 0 provide the account of discovery that follows. 

1. Deposition Discovery 

As of June 25, 2004, 33 depositions have been taken. Of those depositions, 26 have been 

taken I y CPH and MAPCO, and 7 have been taken by Morgan Stanley and MSSF: 

AFFILIATION AT 
WIT�ESS RELEVANT DATE TAKEN BY 

TIME 

Boon �, Shani Morgan Stanley 0412212004 CPH/MAFCO 

Chan �, Tyrone Morgan Stanley 01/08/2004 CPH/MAFCO 

Cmrn ay, Andrew Morgan Stanley 0610412004 CPH/MAFCO 

Fuch! , Alexandre Morgan Stanley 02/13/2004 CPH/MAFCO 

Hart, \.1ichael MSSF 05/19/2004 CPH/MAFCO 

Kitts, Robert Morgan Stanley 02/12/2004 CPH/MAFCO 

MS/� [SSF (by John Plotnick) Morgan Stanley 0910912003 CPH/MAFCO 

MS E-mail Rep.(Robert Saunders) Morgan Stanley 02/10/2004 CPH/MAFCO 

Rafii, Lily Morgan Stanley 0410212004 CPH/MAFCO 

Sava1 !e, Andrew Morgan Stanley 01/22/2004 CPH/MAFCO 

Smitl , R. Bram MSSF 0212412004 CPH/MAFCO 

Stron �, William Morgan Stanley 12/04/2003 CPH/MAFCO 

Tyref, John Morgan Stanley 09/15/2003 CPH/MAFCO 

Tyree, John Morgan Stanley 11/14/2003 CPH/MAFCO 

Web!: er, Joshua Morgan Stanley 05/18/2004 CPH!Jv1AFCO 

Yoo, Jene Morgan Stanley 0611612004 CPH/MAFCO 

THU �D PARTIES 

Born! tein, Lawrence Arthur Andersen 01/15/2004 CPH/MAFCO 

Brocl elman, Mark Arthur Andersen 01/14/2004 CPH/MAFCO 

8 
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Denkh ms, Donald 

Kistler Vance 

Pastra1 a, Dennis 

Pruitt, William 

Dean, \Ian 

Lurie, fames 

Stack, Heather 

Yales, Scott 

Drapk n, Donald 

Ginstl ng, Norman 

MAFC 0 (by Steven Fasman) 

Page, oseph 

Schwf rtz, Barry 

Shapii :J, Paul 

Slovir , Bruce 

A1thur Andersen 

Arthur Andersen 

Arthur Andersen 

Arthur Andersen 

Davis Polk & 
Wardwell 

Davis Polk & 
Wardwell 

Davis Polk & 
Wardwell 

Sunbeam 

MAFCO 

MAFCO 

MAFCO 

MAFCO 

MAFCO 

MAFCO 

MAFCO 

I 1/06/2003 

10/29/2003 

01/12/2004 

01/13/2004 

0610312004 

06/18/2004 

0512512004 

11/24/2003 

06/24/2004 

0410612004 

09/15/2003 
01/2112004 

04/27/2004 

0612512004 

06/08/2004 

05/12/2004 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

141011/031 

Morgan Sti:nley 

Morgan Stc.nley 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 

[n addition, both sides have requested deposition dates for certain individuals, and 

expresE ed interest in deposing stj]j other individuals. Although Morgan Stanley and MSSF make 

it soun i as if scheduling issues have been caused only by CPH, in fact, Morgan Stanley and 

MSSF requently have delayed providing dates for depositions and have changed previously set 

dates. :n any event, Morgan Stanley's and MSSF's finger-pointing is irrelevant, because there is 

no m01 ion pending before this Court concerning deposition scheduling -- indeed, to date, no 

such m Jtion ever has been filed. 2 

As for the charge of Morgan Stanley and MSSF that they "did nO': obtain access to the 
overwl elming majority of documents in this case until September 2003," and that CPH only 
"began to" produce documents then, those statements are wrong. In timely response to the 
docum �nt requests of Morgan Stanley and MSSF, CPH made the vast majority of its documents 
availatle for review on August 15, 2003 and the review began then. By September 8, 2003, as a 
letter \: Titten by counsel for Morgan Stanley and MSSF confirms, CPH's document production 
was "s 1bstantially completed." That was before any deposition had occurred. 

9 
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Concerning the statement of counsel for Morgan Stanley and MSSF at the February 20, 

2004 I· earing that at least 70 depositions 'vould need to be completed before the fact discovery 

cut-off CPH and MAFCO believe that counsel's estimate is exaggerated. In any event, given 

that ar proximately 10 attorneys presently are appearing for Morgan Stanley and MSSF in this 

case, vforgan Stanley and MSSF ce1iainly have the resources to complete all necessary 

deposi ions before the September 3, 2004 discovery cut-off. 

2. Discovery concerning CPH's motion for contempt 

The interrogatories served thus far are as follows: 

' PART 

I CPHt< 

I MAFC 

I CPHt1 

I Morga 

I Morga 

YSERVING SERVICE DATE DATE DLE 

I 
RESPONSE I 
RECEIVED I 

, Morgan Stanley March 19 

0 to MSSF March 19 

· Morgan Stanley May28 

1 Stanley to CPH May28 

1 Stanley to CPH June 10 

The de cument requests served thus far are as follows: 

PART 

CPHt< 

MS to 

MS to 

\'"SERVING 

·Morgan Stanley 

2PH 

:PH 

SERVICE DATE 

May28 

May28 

June 10 

April 19 June 16 

April 19 June 16 

June 28 Not Due 

June 28 Not Due 

July 12 Not Due 

DATE DUE RESPONSE 
RECEfVED 

June 28 Not Due 

June 28 Not Due 

July 12 Not Due 

CPH ii .tends to serve its responses to the discovery requests that are due on June 28 on that day. 

The reason for the delay in CPH's receipt of answers to its first :ntenogatories •Jn the 

conten pt issue (the interrogatories were served on March 19 but responses were not received 

until J me 16) is because CPH encountered considerable resistance from Morgan Stanky and 

MSSF. That resistance began on April 16, when Morgan Stanley and MSSF filed a motion for 

protec1 ive order, and the resistance continued even after this Court's May 14 Order allowing 

CPH's motion for contempt to proceed. Only after CPI-I scheduled Morgan Stanley's and 

10 
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MSSF'! motion for protective order for hearing did Morgan Stanley and MSSF agree to answer 

the inte rogato1ies. 

III. ?retrial Schedule 

)n February 24, 2004, the Couti entered an order setting this matter for trial in January 

2005, a ld on March 23,2004, this Court entered an Agreed Order setting the pretrial schedoe.ile in 

this ma ter and scheduling trial to begin on January 18, 2005. 

Dated: June 25, 2004 

/ 

/ . I,,, c.:..... . �i .
·

/.{____ --==----··" �·· ./ 
John Scarola (FL Bar No. 169440) 
SEJ\Rf :Y, DENNEY, SCAROLA, 

AR �HARDT & SHIPLEY, P.A. 
2139 P. ilm Beach Lakes Blvd 
West P tlm Beach, FL 33402-3626 
(561) 656-6300 

Jerold : ;. Solovy 
Ronald L. Maimer 
Jeffrey T. Shaw 
JENNJ :R & BLOCK LLP 
One IB \1 Plaza, Suite 4400 
Chicag ), Illinois 60611 
(312) 2 22-9350 

Couns �1 for Coleman (Parent) Holdings Inc. 
and M icAndrews & Forbes Holdings Inc. 

#.1I 18654 

11 

·" 
/ 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS lLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

Counsel for Morgan Stanley & Co., Inc. and 
Morgan Stanley Senior I'unding, Inc. 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTB 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

MAlLING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: June 28, 2004 I Phone Number I Fax Number 

To: Jack Scarola, Esq. (561) 686-6300 (561) 684-5816 

Jerold Solovy, Esq./Mike Brody, Esq. (312) 222-9350 (312) 840-7711 

Thomas Clare, ESq. (202) 879-5993 (202) 879-5200 

From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 Employee No.: 048 

Total Number of Pa2es Beine Transmitted, Inclndine; Cover Sheet: 12 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 
Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Morgan Stanley's Notice of Filing Original. Discovery Request. 

141001/012 

Cl Original to foUow Via Regular Mail Cl Original will Not be Sent D Original wlllfollow via Overnight Cou1ier 

�*****************•••••*•••**************•****�***•••••*************�*********************·······�······ 

"l'ht: information contained in this mcrirnile message is anomcyprivilcgcd and confidential informacion intended only for the JJSc of the individual or 
entity named :ibovc.. lfthe reader of this mcss;.gc ia not the mlended l'ecipiant, you llJ"C hereby notilied that any disscmirurtion, distribution 01· copy of 
tbi� communication is strictly prohilri1cd.. Ir you have rec:eivcd ibis communication in elTOr, please immcdilllt:ly 11otify us by telephone (if long 
disiancc, plca.�c call colli:ct) and return me original me&Sage to us at me above llllOn:ss via the U.S. Postal Service. Thank you. ' 

•*•*•****************••························································�························ 

WPB#566762.7 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT; 

(561) 659-7070 

CARL TON F lELDS, P.A. 

'fAMPA ORLANDO TALLAIL\SSEE WEST PALM BEACH ST. PETERSBURG 
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COLEMAN (PARENT) HOLDJNGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff,, 

v. 

MACANDREWS & FORBES HOLDINGS, JNC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF FUING ORIGINAL DISCOVERY REQUEST 

Morgan Stanley & Co. Incorporated and Morgan Sta1lley Senior Funding, Inc. ("Morgan 

Stanley11), by and through their undersigned cowisel, hereby give notice that it has filed its 

original Seventh Request for Production of Documents. 

WP0#5&1219.2 
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28/06 2004 15:26 FAX 15616508022 CARLTON FIELDS-WPB �003/012 

Coleman v_ Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrew!J, Case No: CA 03-5045 

Notice of Filing Original Discovery Objections and Requests 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of 1he foregoing has been furnish� 
all counsel of record on the service list be]ow by facsimile and Federal Express on this � -

day of June, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave_, Suite 1400 
West PaJm. Beach, FL 33401 
Telephone: (561) 659·7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �if 
Florida Bar No: 655351 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROL� 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Clricago,IL 60611 

WPB#581219.2 2 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLE� (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 Al 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s). 

vs. 

:tVJ;ACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

MORGAN STANLEY & CO. INCORPORATED�s SEVENTH REQUEST 
FOR PRODUCTION OF DOCUMENTS 

Pursnant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, 

Morgan Stanley & Co. Incorporated ("MS & Co.") requests that plaintiffpn�duce the documents 

and things referred to in the following specific requests. The specific requests are preceded by 

Instructions and Definitions which shall govern the specific requests. Documents and things 

responsive to these Tequests should be produced to counsel for Morgan Stanley & Co. 

Incorporated at the law fum of Carlton Fields. P.A., 222 Lakeview Avenue, Suite 1200, West 

Palm Beach, FL 33401, within the time required by Florida Rule of Civil Procedure 1.350(b) or 

as otherwise agreed to by the parties or specified by the Court. 
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INSTRUCTIONS 

1. The connectives «and" and ''or?' shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope_ 

versa. 

2. The use of the singular form of any word includes the plural and vice 

3_ Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including, but not limited to, any agents, 

employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys. 

4. If, in responding to this Request for Production, you encoW1ter any 

ambiguities when construing a request or definition, the response shall set forth the matter 

deemed ambiguous and the construction used in responding. 

S. Whenever in this Request you are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying Wlder 

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other infonnation as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodian, and any other 

recipient to each other, in a manner that, without revealing the infonnation claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the time set forth in the agreed-upon order. 

16div-005511
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6. lf production of any requested document(s) is objected to on the grounds 

that production is unduly burdensome) describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, 

the non-privileged material must be disclosed to the fullest extent possible without disclosing the 

privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or altered in any fashion, identify as to 

each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document. 

8. If a responsive document exists but is no longer in your possession, 

custody, or control, state: its date, author(s), recipient(s), subject matter, what disposition was 

made of the document, and the person or entity, if any, now in possession, custody, or control of 

the document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who c:lirected that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

10. If any of these documents cannot be produced in full, you are requested to 

produce them to the :fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge) or belief you have concerning 

the unproduced portion. 

11. If the requested documents are maintained in a file, the file folder is 

included in the request for production of those documents. 
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12. The terms "any," 
"all" and "each" shall be construed to mean "any," "all/' 

13. The tenn "including" shall be construed to mean "including but not 

14. The present tense shall be construed to include the past and future tenses. 

15. The specificity of any request herein shall not be construed to limit the 

generality or reach of any other request herein. 

16. Unless otherwise specified, this Request calls for the production of 

documents created, delivered, distributed, sent, received, accessed, or modi.fied up to the date of 

your response to this Request. 

DEFINITIONS 

1. The term ··concerning" means relating to, referring to, describing, 

evidencing, or constituting. 

2. "Coleman" means Coleman Company, Inc. 

3. The "Coleman Transaction'' means Sunbeam's acquisition of Coleman 

Company, Inc. from CPH and all related communications, agreements, and transactions, 

including the Febmary 27, 1998 Agreements and the March 30, 1998 closing. 

4. "Confidentiality Agreements'' shall have the meaning set forth in Article 

VT, Section 6.7 of the Agreement and Plan of Merger among Sunbeam Corporation, Laser 

Acquisition Corp., CLN Holdings Inc. and CPH Dated as of February 27, 1998 and any 

amendments thereto. 

5. ··cPH'' means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 
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6. "Document" means any recording in any tangible form of any 

information, whether handwritten, typed, printed, stored on computer disks, tapes, or databases, 

or otherwise reproduced. "Document" or "documents" also includes electronic documents 

whether stored on servers or hard drives, e-mail, backup tapes, voicemail and video and audio 

recordings. A draft or non-identical copy is a separate document within the meaning of this 

term. 

7. "Holdings Disclosure Schedule" shall have the meaning ascribed to it in 

Article I, Section 1.1 of the Agreement and Plan of Merger among Sunbeam Corporation, Laser 

Acquisition Corp., CLN Holdings Inc. and CPH Dated as of February 27, 1998 and any 

amendments thereto. 

8. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its 

officers, directors, form.er or present employees, representatives and agents. 

9. '�MAFCO Tax: Sharing Agreement" means the Tax Equivalent Payment 

Agreement (Tax Agreement IV) entered in.to as of March 4, 1992 between Coleman Finance 

Holdings and its parent company, which is referenced in the Tax Sharing Termination 

Agreement dated May 27, 1993 (Exhibit 10.40). 

10. "MS & Co." means Morgan Stanley & Co. Incorporated and any of its 

officers, directors, former or present employees, representatives and agents. 

11. The term "person" is defined as any natural person or any business, legal 

or governmental entity or association. 

12. The terms "plaintiff' and "defendant�' as well as a party's full or 

abbreviated name or pronoun referring to a party mean the party and, where applicable, its 

officers, directors, employees, partners, corporate parent, subsidiaries or affiliates. · This 
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definition is not intended to impose a discovery obligation on any person who is not a party to 

the litigation. 

constituting. 

13. The term ••relating to" means concerning, evidencing, refening to, or 

14. "Sunbeam" means Sunbeam Corporation or any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents. 

DOCUMENTS TO BE PRODUCED 

1. All documents concerning any sale, transfer, pledge assignment or other 

disposition of Sunbeam stock by CPH, MAFCO or any of their affiliates, as described in Article 

VII, Section 7.1 of the Agreement and Plan of Merger among Sunbeam Corporation, Laser 

Acquisition Corp., CLN Holdings Inc. and CPH dated as of February 27, 1998 and any 

amendments thereto. 

2. All documents concerning the MAFCO Tax Sharing Agreement. 

3. All documents listed on the Holdings Disclosure Schedule, and all 

documents relating to the agreements, contracts, arrangements, payables, obligations and 

understandings reflected on the Holdings Disclosure Schedule. 

4. All drafts and executed copies of the Confidentiality Agreements. 

Dated: April 12, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone� (202) 879-5000 

,a��� Joseph � Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
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Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

lgi 010/012 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and e-mail to all counsel of record on the attached service list on this 12th day of April, 

2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsiillile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm.Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings, Inc. & MacAndrews & Forbes Holdings, Inc. 

J obn Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza. Suite 4400 
Chicago, Illinois 60611 

Ill 012/012 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I ���������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE CIRCUIT COURT OF 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

STIPULATION REGARDING INTERROGATORIES AND ORDER APPROVING 

STIPULATION 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley''), by and through their undersigned attorneys, and Coleman 

(Parent) Holdings Inc. and MacAndrews & Forbes Holdings, Inc. (collectively "CPH"), by and 

through their undersigned attorneys, stipulate as follows: 

1. On March 19, 2004, CPR served Interrogatories upon Morgan Stanley 

("Interrogatories"). Pursuant to the Agreement of the parties, Morgan Stanley responded to 

those Interrogatories on June 16, 2004. 

2. At the time it served its responses, Morgan Stanley advised CPH that it would 

provide additional information to CPH if CPH agreed that the provision of the additional 

WPB#581209.5 16div-005519



Coleman v. Morgan Stanley 
Stipulation and Order Concerning Interrogatories 

Case No. CA 03-5045-AI 
Page 2 

infonnation would not constitute a waiver of any privilege or protection. CPH has agreed to that 

request, and this Stipulation reflects the parties' agreement. 

3. Consequently, the parties stipulate as follows: 

WPB#581209.5 

a. Morgan Stanley will provide supplemental responses to CPH's Interrogatories on 

the close of business on the day after execution of this Stipulation and the entry of the 

attached Order by the Court. 

b. Morgan Stanley's supplemental response to CPH's Interrogatories will not 

constitute - and will not be construed as - a waiver of any privilege or protection 

available to Morgan Stanley, including but not limited to the attorney-client privilege 

or work product doctrine. CPH will not argue or assert, in this or any other 

proceeding, that Morgan Stanley has waived any applicable privilege protection by 

responding to the Interrogatories. 

[remainder of page intentionally left blank] 
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Coleman v. Morgan Stanley 
Stipulation and Order Concerning Interrogatories 

Case No. CA 03-5045-AI 
Page 3 

c. However, this stipulation is without prejudice for CPH to argue waiver based 

upon facts separate and distinct from the responses served by Morgan Stanley to the 

Interrogatories. 

Dated: JvAJ€ ZS zoa<f 
I 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 
Telephone: 561) 686-6300 _,.., 

�· ··/ 
!_ .. / .. 

�� - � 
... --··· - � .... ; ... ' 

....... --·· j/ -�- ' . 
BY�-· ·�:/�e,� .c: 

John Scarola , I /Florida Bar No. 169440 
I ,' 

f ,! 

JerolVs. Solovy 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: ��� 
Jose Ianno, Jr. ( FlOrida�No. 655351 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Michael K. Kellogg 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 

· Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Coleman (Parent) Holdings Counsel for Morgan Stanley & Co. Incorporated 
Inc. and MacAndrews & Forbes Holdings and Morgan Stanley Senior Funding 
Inc. 

WPB#581209.5 
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Coleman v. Morgan Stanley 
Stipulation and Order Concerning Interrogatories 

Case No. CA 03-5045-AI 
Page4 

ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

WPB#581209.5 

Elizabeth Maass �"O<t\ 
Circuit Ju���\) 

�w-
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#2305�0/mp IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEJJ(AN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORC AN STANLEY & CO., INC., 

Defendant, 

MORC AN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACJ NDREWS & FORBES HOLDINGS, 
INC., · '  

Defendant, 

CASE NO.: CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has calfod up for hearing the 

follow ng: 

DATE: 

TIME : 

JUDGE: 

PLACE: 

July 2, 2004 

8:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPEC 1FIC MATTERS TO BE HEARD: 

MOTION FOR LEAVE TO PROPOUND ADDITIONAL INTE:RROGATORlES 

16div-005523
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Colema1 (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case Ne : 2003 CA 005045 Al 
Notice c fHearing 

�002/005 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax an i Federal Express to all Counsel on the attached list, this _ ..... _··- day of .�[v , •.. -· 

2004. 

-.-.-::.·.:.:.. _____ , ... � . . . 

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Bamhati & Shipley, P.A. 

) ·-<f .. . 

2139 P::ilm 'RP.::i�h T.::ikP.s RcmlP.v;mi 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbe;:; Holdings, Inc. 

2 
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06/29/2004 11:03 FAX 

Colemar (Parent) Holdings, Inc. vs Morgan Stanley & Company 
Case No: 2003 CA 005045 AI 
Notice o ·Hearing 

Joseph [a11110, Jr., Esquire 
Carltor Fields, et al. 
222 La �eview A venue 
Suitel! 00 
West P ilm Beach, FL 33401 

Thoma; D. Yannucci, P.C. 
Thoma; A. Clare 
Brett 1 :cGurk 
Kirklai d and Ellis 
655 15 h Street, N.W., Suite 1200 
Washi1 gton, DC 29005 

Jerold ). Solovy, Esq. 
Jenner & Block LLP 
One IE M Plaza 
Suite 4ioo 
Chicag ), IL 60611 

COUNSEL LIST 

' '  ·-

3 
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#23058 )/mm IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, Case No. CA 03-5045 AI 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

________________ / 
MORC AN STANLEY SENIOR FUNDING, INC., 

Plaintiff, Case No. CA 03-5165 Al 

vs. 

MACP NDREWS & FORBES HOLDINGS, INC.,. 

Defendant, 
I -------------� 

MOTION FOR LEAVE TO PROPOUND 
ADDITIONAL INTERROGATORIES 

Plaintiff, Coleman (Parent) Holdings Inc., by and through their undersigned counsel, 

hereby seeks leave of Court to propound additional interrogato1ies seekinB: updated infommtion 

in resp Jnse to interrogatories previously propounded to the Defendant. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished by 

Fax an :i Federal Express to all counsel on the attached list on this :;2 l1 day of :;:r-,_.. �.1 .c , 2004. 

-·--··---------------2 
�---·····----.. _ ........ ___ ·· 1--
JACK SCAROLA / 1 
Fl01ida Bar No. 169440 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Telephone:56 l-686-63 00 
Facsimile: 561-684-5816 
Attorneys for CPH and MAFCO 
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Cole1m n Holdings Inc. vs Morgan Stanley & Co., Inc. 
MSSFf. v. MAFCO 
Case NJ.: 2003 CA 005045 Al 

Joseph lanno, Jr., Esquire 
Carltor Fields, et al. 
222 La ceview Avenue 
Suiteli 00 
West P :i.lm Beach, FL 33401 

Thoma, D. Yannucci, P.C. 
Thoma :; A. Clare 
Brett l\ (cGurk 
Kirkla1 :d and Ellis 
655 15 :h Street, N.W., Suite 1200 
Washi1tgton, DC 20005 

Jerold �. Solovy, Esq. 
Jenner & Block LLP 
One IE M Plaza 
·Suite 4 400 
ChicaE o, IL 606 1 1 

COUNSEL LIST 

2 

�005/005 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") will 
take the deposition upon oral examination of the following witness pursuant to Florida Rule of 
Civil Procedure 1.310 on the date, time, and location set forth below: 

DEPONENT DATE AND TIME LOCATION 

Chris Whelan July 14, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017 

The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services, New York, NY. 

16div-005528



I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 29th day of June, 2004. 

Dated: June 29, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:\lv�.11 (2 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

DocumentNumber: 1121327 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc. ("CPH") will 
take the deposition upon oral examination of the following witness pursuant to Florida Rule of 
Civil Procedure 1.310 on the date, time, and location set forth below: 

DEPONENT DATE AND TIME LOCATION 

William Wright July 1, 2004 at 9:30 a.m. Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017 

The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services, New York, NY. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 29th day of June, 2004. 

Dated: June 29, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

F·V�-"J. (� -
By: 

____________ --1----

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A . 

222 Lake View A venue 
Suite 1 400 
West Palm Beach, FL 33401 

Document Number: 1121336 
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#230� 80/smk IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COU MAN (PARENT) HOLDJNGS lNC., 

Plaintiffs. 
vs. 
MOR<1AN STANLEY & CO., INC. 

Defendant. 
I ������������-

MOR 1 :JAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 
MAC lNDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5 I 65 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Plaintiff, COLEMAN (PARENT) HOLDINGS INC., hereby gives Notice of the filing of 

Co lem m (Parent) Holdings Inc. 's Answers to Morgan Stanley & Co. Incorporated's 

Inte1To �atories Concerning Coleman (Parent) Holdings Inc. 's Motion for Ccmtemopt, filed under 

Seal OJ this date. 

I HEREBY CERTIFY that a true and co11"ect copy of the foregoing has been furnished by 

Fax an I Federal Express to all counsel on the attacheqJisJ_Qu.thi.s 
· · 

. ..5 l>' 
..:.::::::--..::::: .. --··--··········-·.......... .. ·····-2 

2004. JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola· 

Bamha1i & Shipley, P.A. 

day of 7·
,,· ,... � , 

--�1 �.., 

2139 Palm Beach Lakes Bo·.tlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Coleman (Par1�nt) Holdings, Inc. 
and MacAndrews & Forbes Hol di ngs, Inc. 
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Colen an (Parent) Holdings lnc. vs Morgan Stanley & Company 
Noticf Of Filing Pleading Under Seal 
Case 1 Io.: 2003 CA 005045 Al 

Josep� Tanna, Jr., Esquil'e 
Carlto· 1 Fields, et al. 
222 U keview A venue 
Suitel WO 
West I aim Beach, FL 33401 

Thomr s D. Yannucci, P.C. 
Tho1m s A. Clare 
Brett l\ lcGurk 
Kirkla; 1d and Ellis 
655 15:h Street, N.W., Suite 1200 
Washi11gton, DC 20005 

Jerold ). Solovy, Esq. 
Jenner & Block, LLC 
One IE M Plaza 
Suite 4:1-00 
Chicag J, IL 606 11 

COUNSEL LIST 

2 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MOR< iAN STANLEY & CO., INC., 
Defendant(s). 

I ��������������-

MORCAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MAC.ANDREWS & .FORBES HOLDINGS, INC::., 
Defendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSES TO 
MORGAN STANLEY & CO. INCORPORATED'S REQUEST FOR 

PRODUCTION OF DOCUMENTS CONCERNING COLEMAN 
(PARENT} HOLDINGS INC. 'S MOTION FOR CONTEMPT 

'.:oJeman (Parent) Holdings, Inc. ("CPH"), by and through its attorneys, and pursuant to 

Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, responds to Morgan Stanley & 

Co. Inorporated's ("MS & Co.'s") Request for Production of Documen1s concerning CPH's · 

l\fotion for Contempt as follows: 

INITIAL OBJECTIONS 

CPH objects to MS&Co.'s requests for production, including all Definitions and 

Instruct ons, to the extent that they purport to impose upon Cf>H any requirements that exceed or 

are incc nsistent with the requirements of the Florida Rules of Civil Pro1:edure or any other 

applicat le rule or court order. For example, CPH will not comply witl1 Ins1ruction Nos. 3, 4, 5, 

6. 7, 8, ), 10, 11, and 16 or Definition No. 7 to the extent that they purport to impose on CPH 
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�002/009 

obliga:ions that are not required by Florida rules and case law. CPH will comply with the 

applic tble rules and law. 

2. CPH objects to MS&Co. 's requests for production to the e>:tent that they seek the 

produc ti on of any documents or information protected from discovery by reason of the attomey­

cl ient Jrivilege, the work-product doctrine, the common interest doctrine, or any other applicable 

privile ?,e, doctrine, immunity, or rule. CPH reserves the right to assert any and all privileges to 

which CPH is entitled undel' the law. CPH will provide a log of documents withheld from 

production on the basis of the attorney-client privilege, the work product doctrine, or any other 

applic; ble privilege, doctrine, immunity, or rule. 

3. CPH objects to the extent that any request for production seeks documents that 

are in the public domain and accessible to. ;:ill parties. In responding to the ·requests for 

produc :ion, CPH \\·ill produce publicly available documents to the extent that copies exist in 

CPH's files of otherwise non-public infonnation responsive to these requests. 

4. By stating that CPH will produce documents responsive to a particular document 

reques1. CPH does not represent that any such documents exist. Rather, CPH is responding that 

to the <: xtent such documents are located, they will be produced. 

5. By stating that CPH will produce responsive docmnents, G?H does not concede 

the reh vance of any of the produced documents to the subject matter of this litigation or to the 

ad.miss. bility of those documents at trial. 

5. CPH's objections and responses are based on a good-faith �earch for documents 

v.'ithin :PH's possession, custody, and control. CPH expressly reserves the right to amend 

and/or 1 nodify its objections and responses. 

2 
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7. CPH responds to MS&Co. 's document requests without waiving the Initial 

Objec ions. CPH incorporates, as though fully set forth therein, these Initial Objections into e.ach 

of the Responses and Further Objections set forth below. 

RE iPONSES AND FURTHER OBJECTIONS TO REQUESTS FOR PRODUCTION 

Request No. I. All documents that you contend support the allegations in the Motion for 

Conte1 lpt. 

RESP )NSE: CPH objects to this request as duplicative, harassing, and unnecessary because 

CPH i !ready has provided MS & Co. with all of those documents in connection w�th the 

procee lings on CPH's motion for contempt. Subject to and without waiving this objection or the 

forego ng Initial Objections, CPH will produce all non-privileged documents within its 

posses: ion, custody, or control responsive to Request No. l. 

Request No. 2. All documents that you contend support the allegation that Morgan 
Stanle) or its attomeys violated the Confidentiality Order. 

RESPC >NSE: CPH objects to this request as duplicative, harassing, and tmnecessary be:cause 

CPH a ready has provided MS & Co. with all of those documents in connection wir.h the 

proceec ings on CPH's motion for contempt. Subject to and without waiving this objection or the 

foregoi ig Initial Objections. CPH \'\.ill produce all non-privileged documents within its 

possess on, custody, or control responsive to Request No. 2. 

�eguest No. 3. All documents that you contend support the allegation that Morgan 
Stanley or its attorneys disclosed the Settlement Agreement to attorne�rs fo11n KHHTE in 
violatio l of the Confidentiality Order. 

RESP( NSE: CPH objects to this request because MS&Co. bas conceded in open court that the 

settlem< nt agreement was provided to KHHTE attorneys. CPH further objects to this request as 

duplica1 ive, harassing, and unnecessary because CPH already has provided MS & Co. with all of 

those de cwuents in connection with the proceedings on CPH's motion for contempt. Subject to 

3 
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and w thout waiving these objections or the foregoing Initial Objections, CPH will produce all 

non-pi ivileged documents within its possession, custody, or control respon:;ive to Request No. 3. 

Request No. 4. All docwnents that you contend support the allegation that Morgan 

Stanle: or its attorneys disclosed the Settlement Agreement to Wachovia Bank. 

RESPONSE: CPH objects to this request because CPH has np_t made the allegation "that 

Morga:i. Stanley or its attorneys disclosed the Settlement Agreement to Wachovia Bank.'- CPH 

also ol �ects to this request as duplicative, h arassing, and unnecessary because CPH already has 

provid �d MS & Co. with all of those documents in connection with the i:roceedings on CPH's 

motior for contempt. Subject to and without waiving this objection or the foregoing Initial 

Object ons, CPH will produce all non-privileged documents within its possession, custody, or 

control responsive to. Request No. 4. 

Request No. 5. All documents that you contend support the allegation that Morgan 
Stanle! or its attorneys used information derived from the Settlement Agrt:=ement in violation of 
the Co: 1fidentiality Order. 

RESPt >NSE: CPH objects to this request as duplicative, harassing, and unnecessary because 

CPH a !ready has provided MS & Co. with all of those documents in connection with the 

proceec lings on CPH's motion for contempt. Subject to and without waiving this objection or the 

foregoi 1g Initial Objections, CPI-I will produce all non-privileged documents within its 

posses� ion, custody, 01· control responsive to Request No. 5. 

Request No. 6. All documents reflecting or conceming any comm1mications sincf� May 
8. 200: between or among any of CPH, MAFCO, Arthur Andersen, Jem1er & Block, Searcy 
Denny, and Curtis Mallet regarding the Settlement Agreement. 

RESP< •NSE: CPH objects to this request because it seeks documents that are not reasonably 

calcula' ed to lead to discovery of admissible evidence. CPH also objects to this request because 

it seeks documents that are protected by the attorney-client privilege, the work-product doctrine, 

and the common interest doctrine. CPH wiIJ not produce any documents in response to Request 

No. 6. 

4 
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Request No. 7. All documents reflecting or conceming any communication between or 
amon. � CPH, MAPCO, Arthur Andersen, Jenner & Block, Searcy Den ny, and Curtis Mallet 
regarc ing the investigation and decision to file the Motion for Contempt. 

R.ESf ONSE: CPH objects to this request because it seeks documents that are not rem;onably 

calcul tted to lead to discovery of admissible evidence. CPH als? objects ·:o this request because 

it see!- s documents that are protected by the attorney-client privilege, the work-product doctrine, 

and th! common interest doctrine. CPH will not produce any documents in response to Request 

No. 7. 

Request No. 8. All documents reflecting or concerning any communications between or 
amone CPH, MAFCO, Arthur Andersen, Jenner & Block, Searcy Denny, and Curtis Mallet 
regard ng CPH's May 5, 2004 Motion to Allow Aiihur Andersen LLP Access to Confidential 
Inforn: ation. 

RESP• )NSE: CPH objects to this request because it seeks documents that are not reasonably 

calculc ted to lead to disc.every of admissible evidence. CPH also objects to this request because 

it seek: documents that are protected by the attorney-client privilege, the work-product doctrine, 

and the common interest doctrine. CPH will not produce any documents in response to Request 

No. 8. 

Request No. 9. All documents reflecting or concerning any communications betwc!en or 
among CPH, MAPCO, Arthur Andersen, Jenner & Block, Searcy Den ny, and Curtis Mallet 
regardi ig Curtis Mallet's letters to Kirkland & Ellis, dated April 22, 2004, April 26, 2004, and 
May 2(. 2004. 

. 

RESPC INSE: CPH objects to this request because it seeks docwnents that are not reasonably 

calcuJa; ed to lead to discovery of admissible evidence. CPH also objects to this request because 

it seeks documents that are protected by the attorney-client privilege, the work-product doctrine, 

and the common interest doctrine. CPH will not produce any documents in response to Request 

No. 9. 

. teguest No. 1 0. All documents in your possession on March I 2, 2004, or in the 
possess: on of your counsel on March 12, 2004, referring or relating to any tolling agreement 
betweer Morgan Stanley and Arthur Andersen. 
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RESJ ONSE: CPH objects to this request because it seeks documents that are not rea-;onably 

calcul 1ted to lead to the discovery of admissible evidence. Subject to and without waiving this 

object on or the foregoing Initial Objections. CPI-I will produce all non-privileged documents 

\Yithir its possession, custody, or control responsive to Request �o. 1 0. 

Request No. 11. All documents concerning any investigation undertaken by you or your 
couns1 ·I prior to the filing of the Motion for Contempt that attempted to dis.:over facts conceming 
the all :gations made in that motion. 

I�ESP JNSE: CPH objects to this request as not reasonably calculated tc lead to the discovery 

of adr iissible evidence. CPI-I also objects to this interrogatory as seeking the disclosure of 

comm mications that are protected by the attorney-client privilege, the work product doctrine, 

and th•: common interest doctrine. CPI-I will not produce any documents i.n response to Request 

No. 1 1  

Re�est No. 12. All documents concerning any Indemnification Agreements bet1,-veen or 
among CP , MAFCO. Arthur Andersen , Jennet & Block, Searcy Denny, and Curtis Mallet that 
relate in any way to claims arising out of the transactions and occurrence s that are the subject 
matter :>f the above-captioned consolidated actions or Morgan Stanley & Co. lncomorated. et al. 
v. Arth '1r Andersen LLP. et aJ., Civil Action No. 2004 CA 002257 (Miller, :r.) 

RESPt >NSE: CPH objects to this request as overbroad, not reasonably ca:.culated to lead to the 

discov1 ry of admissible evidence, and as otherwise seeking information tint is not discoverable 

insofar as the interrogatory seeks documents "concerning" indemnification agreements. 

Althou �h Rule l.280(b)(2) of the Florida Rules of Civil Procedure provides that "[a] party may 

obtain. liscovery of the existence and contents of any agreement under which any person may be 

liable t• 1 satisfy part or all of a judgment that may be entered in the action •:>r to indemnify or to 

reimbu: se a party for payments made to satisfy the judgment," that Rule does not authorize 

discove :y of all documents "concerning" indemnification agreements, and CPH therefore� will 

not pro luce such documents. CPH further objects to Request No. 12 because it is not confined 

to inde1111ity agreements entered into with respect to this litigation. Instead, Request No. 12 also 
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seeks documents concerning indemnity agreements entered into with respect to separate 

litigat on, which is not discovery within the contemplation of Rule 1.280(b)(2). Subject to and 

witho1 :t waiving these objections or the foregoing Initial Objections, CPH will produce the only 

docun ent containing an indemnification agreement in its possession,. custody, or control 

respor sive to Request No. 12. 

Jerold 3. Solovy 
Ronalc L. Manner 
Jeffre} T. Shaw 
JENNI :R & BLOCK LLP 
One IE M Plaza 
Chicag ), Illinois 60611 
(312) � 22-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

One of Its Attor 

John Scarola 
SEARCY DENNEY SCAROLA 

· ···BARNHART & SHIPLEY P.A. 
21 3 9 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33L\02-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been fumished by 

... 
Fax a1 d Federal Express to all counsel on the attached list on this ·.J_ q day of 

_.:: -v- , ... , -- , 2004. 

JACKSCAROLV, ' 

Florida Bar No.:· 169440 
Searcy Denney Scarola 

Bam.ha11 & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc . 

. . and MacAndrews & Forbes Holdings, Inc. 
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Iosep 1 lanno, Jr., Esquire 
Carltc n .Fields, et al. 
222 L :ik:eview A venue 

Suite· 400 
West :'aim Beach, FL 33401 

Thom :is D. Yannucci, P.C. 
Thom :i.s A. Clare 
Brett. vf cGurk 
Kirkh nd and Ellis 
655 1.ith Street, N.W., Suite 1200 
Wash- ngton, DC 20005 

Jerold S. Solovy, Esq. 
Jenne: & Block LLP 
One Ii JM Plaza 
Suite· �400 
Chica. �o. IL 60611 

Ill 009/009 

COUNSEL LIST 

' , · ·  
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

1N THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY) 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S OBJECTIONS TO 
COLEMAN (PARENT) HOLDINGS INC.'S REQUEST FOR PRODUCTION OF 

DOCUMENTS CONCERNING ITS MOTION FOR CONTEMPT 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, Defendant 

Morgan Stanley & Co. Incorporated ('•Ms & Co.") and Plaintiff Morgan Stanley Senior Funding, 

Inc. ("MSSF") (collectively "Morgan Stanley") provide the following responses and objections 

to Coleman (Parent) Holdings fuc.'s ("CPH") Request for Production of Documents Concerning 

Its Motion for Contempt dated May 28, 2004 (''Request for Production"): 
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GENERAL OBJECTIONS 

The following General Objections apply to the entire Request for Production and apply to 

each and every Document Request as if fully set forth with respect to each Request: 

I. Morgan Stanley objects to the entire Request for Production to the extent that it 

seeks materials protected from disclosure by the attorney-client privilege, the attomey-work­

product doctrine, the common-interest doctrine, or any other applicable constitutional, statutory, 

or common-law privilege, doctrine, immunity, or rule. Morgan Stanley will ex.change with CPH 

a categorization of documents not produced based on a claim of privilege or discovery immunity 

within 30 days after Morgan Stanley's production of the documents from which the documents 

have been withheld on grounds of privilege or discovery immunity, pursuant to the Agreed Order 

Regarding Enlargement of Time To Prepare Privilege Log entered in the above-captioned 

consolidated actions on September 4, 2003. 

2. Morgan Stanley objects to the entire Request for Production because it seeks 

materials that are neither relevant nor likely to lead to the discovery of evidence related to the 

subject matter of the pending action as framed by the pleadings jn the above-captioned 

consolidated actions. 

3. Morgan Stanley objects to the entire Request for Production to the extent that it 

seeks to impose obligations, including a continuing duty of supplementation, different from, or in 

addition to, those provided in the Florida Rules of Civil Procedure, discovery guidelines of this 

Court, and applicable case law. 

4. Morgan Stanley objects to the entire Request for Production to the extent that it is 

intended to harass or annoy Morgan Stanley or its employees, to create additional and 

Ullllecessary expense for Morgan Stanley, or to serve any other improper purpose. hi particular, 
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many of the Document Requests improperly seek - by their express terms - only documents 

protected from disclosure by the attorney-client privilege, the work-product doctrine, the 

common-interest doctrine, or other applicable privileges and immunities. Such Document 

Requests are p atently improper and appear to have been included for the sole purpose of 

harassing and annoying Morgan Stanley, and for the improper pmpose of requiring Morgan 

Stanley to incur the burden and expense of preparing a privilege log. 

5. Morgan Stanley objects to the entire Request for Production to the extent that it 

seeks the production of documents in the possession of third parties and not within Morgan 

Stanley's possession, custody, or control, including those documents in the sole possession of the 

law firms of Kirkland & Ellis LLP ("Kirkland & Ellis'') and ''Kellogg, Huber, Hansen, Todd & 

Evans, P.L.L.C. ("KHHTE"). 

6. Morgan Stanley objects to the entire Request for Production to the extent that it 

seeks the production of documents that are publicly available or otherwise equally accessible to 

both parties, including deposition transcripts and court records. 

7. It should not be inferred from the form or substance of any objection or response 

contained herein that documents responsive to any particular Request exist. 

8. Morgan Stanley's responses to CPH's Document Requests shall not be construed 

in any way as an admission that any definition provided by CPH is either factually correct or 

legally b inding upon Morgan Stanley, or as a waiver of any of Morgan Stanley's Objections, 

including, but not limited to, objections regarding cliscoverability and admissibility of 

documents. 

3 

16div-005547



06/30/2004 1 1:55 FAX 56 1 658 7368 CARLTON FIELDS WPB � 021/030 

9. Morgan Stanley's objections are based on its good-faith investigations and 

discovery to date. Morgan Stanley expressly reserves the right to modify and supplement these 

objections. 

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

DEFINITIONS AND INSTRUCTIONS NO. 1: The terms "documentsu and 

''concerning" have the meaning ascribed to them in Plaintiff's [CPH's] First Request for 

Production of Documents. 

OBJECTIONS: Morgan Stanley incorporates by reference its objections to these 

definitions, as set forth in Morgan Stanley's Objections to CPH's First Request for Production of 

Documents. 
.. 

DEFINITIONS AND INSTRUCTIONS NO. 5: CPH incorporates the instructions set 

forth in Plaintiffs [CPH's] First Request for Production of Documents. 

OBJECTIONS: Morgan Stanley incorporates by reference its objections to these 

instructions, as set forth in Morgan Stanley's Objections to CPH's First Request for Production 

of Documents. 

SPECIFIC OBJECTIONS AND RESPONSES 

DOCUMENT REQUEST NO. 1: All docmnents relating to (a) whether and when 

Kellogg, Huber, Hansen, Todd & Evans P.L.L.C. ("Kellogg Huber") began representing MS & Co. 

and/or MSSP in the above-captioned consolidated litigation; (b) whether, when, and what 

information contained in the Settlement Agreement was disclosed to Kellogg Huber; and/or (c) the 

scope of responsibilities assumed by Kellogg Huber with respect to the above-captioned 

consolidated litigation. 
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OBJECTIONS: Jn addition to the general objections stated above, Morgan Stanley 

objects to this Request to the extent that it seeks materials protected from disclosure by the 

attorney-client privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, Morgan Stanley will 

produce non-privileged documents, located after a good-faith search of documents in its 

possession, custody, or contro� that are responsive to this Request. 

DOCUMENT REQUEST NO. 2: All documents concerning why firms other than 

Kirkland & Ellis LLP and Carlton Fields were being retained in the above-captioned consolidated 

litigation. 

OBJECTIONS: fu addition to the general objections stated above, Morgan Stanley 

objects to this Request on the ground that it seeks information that is neither relevant nor likely 

to lead to the discovery of evidence related to a matter at issue among the parties. Morgan 

Stanley further objects to this Request to the extent that it seeks infonnation covered by the 

attorney-client privilege and the attorney-work-product doctrine. Morgan Stanley will not 

produce documents pursuant to this Request. 

DOCUMENT REQUEST NO. 3: All documents concerning why firms other than 

Kirkland & Ellis LLP and Carlton Fields were being retained to file suit against Arthur Andersen. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the ground that it seeks information that is neither relevant nor likely 

to lead to the discovery of evidence related to a matter at issue among the parties. Morgan 

Stanley further objects to this Request to the extent that it seeks information covered by the 

attorney-client privilege and the attorney-work-product doctrine. Morgan Stanley wiU not 

produce documents pursuant to this Request. 
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DOCUMENT REQUEST NO. 4: All documents relating to why Morgan Stanley 

Entities waited lllltil March 1, 2004 to sue Arthur Andersen. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the ground that it seeks information that is neither relevant nor likely 

to lead to the discovery of evidence related to a matter at issue among the parties. Morgan 

Stanley further objects to this Request to the extent that it seeks information covered by the 

attorney-client privilege and the attorney-work-product doctrine. Subject to and without waiving 

its specific or general objections, Morgan Stanley will produce non-privileged documents) located 

after a good-faith search of documents in its possession, custody, or contro1, that are responsive to 

this Request. 

DOCUMENT REQUEST NO. 5: All documents relating to whether the contents of the 

Settlement Agreement, and/or any other material designated "Confidential/' were disclosed to 

third parties. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the grounds that the term ''third parties" is vague and ambiguous. For 

pUiposes of this Request, Morgan Stanley shall construe ''third parties', to mean persons not 

authorized to receive "Confidential" information under Paragraphs 9 and IO of the Protective 

Order. Morgan Stanley denies that the contents of the Settlement Agreement and/or any other 

material designated as "Confidential" were disclosed to third parties. 

Morgan Stanley further objects to this Request to the extent that it seeks information 

covered by the attorney-client and common-interest privileges and the attorney-work-product 

doctrine, Subject to and without waiving its specific or general objections, Morgan Stanley will 
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produce non-privileged documents. located after a good-faith search of documents in its 

possession, custody. or control. that are responsive to this Request. 

DOCUMENT REQUEST NO. 6: All documents referring to any portion of the 

Settlement Agreement. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request as overbroad, unduly burdensome, and not likely to lead to the discovery 

of evidence related to a matter at issue among the parties. Specifically, Morgan Stanley objects 

to this Request to the extent that it purports to require the production of all documents referring 

to the Settlement Agreement, including those that relate only to the above-captioned 

consolidated actions (e.g., Morgan Stanley's potential set-off of damages) and therefore are not 

relevant to CPH' s Motion for Contempt. 

Morgan Stanley further objects to this Request to the extent that it seeks information 

covered b y the attorney-client privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, Morgan Stanley will 

produce non-privileged documents, located after a good-faith search of docwnents in its 

possession. custody, or control, that are responsive to this Request. 

DOCUMENT REQUEST NO. 7: All documents relating to Morgan Stanley Entities' 

use of the Settlement Agreement. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the grounds that the phrase '11se of the Settlement Agreement" is 

vague and ambiguous. For purposes of this Request, Morgan Stanley shall construe "use of the 

Settlement Agreement,, to mean the disclosure of any of the tenns of the Settlement Agreement 

to a third party not authorized to receive "Confidentialu information under Paragraphs 9 and IO 
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of the Protective Order, or the disclosure of any •fconfidentiaJ" information subject to the 

Protective Order, including disclosure in a court record. 

Morgan Stanley further objects to this Request as overbroad, unduly burdensome, and 

not likely to lead to the discovery of evidence related to a matter at issue among the parties. 

Specifically, Morgan Stanley objects to this Request to the extent that it purports to require the 

production of aU. documents referring to the Settlement Agreement, including those that relate 

only to the above-captioned consolidated actions (e.g., Morgan Stanley's potential set�off of 

damages) and therefore are not relevant to CPH's Motion for Contempt. Morgan Stanley also 

objects to this Request to the extent that it seeks infonnation covered by the attorney-client 

privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, and without waiving 

any applicable privilege, Morgan Stanley states that it has, in good faith, conducted a search of 

documents in its possession, custody, or control, and it has located no documents that are 

responsive to this Request. 

DOCUMENT REQUEST NO. 8: AU documents relating to Morgan Stanley Entities' 

purpose in using the Settlement Agreement. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the grounds that the phrase ''pUipOse in using the Settlement 

Agreement" is vague and ambiguous, For purposes of this Request, Morgan Stanley adopts its 

construction of the phrase ''use of the Settlement Agreement" described in its response to 

Docwnent Request No. 7, supra. 

Morgan Stanley further objects to this Request as overbroad, unduly burdensome, and 

not likely to lead to the discovery of evidence related to a matter at issue among the parties. 
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Specifically, Morgan Stanley objects to this Request to the extent that it pUiports to require the 

production of all documents referring to the Settlement Agreement, including those that relate 

only to the above-captioned consolidated actions (e.g., Morgan Stanley's potential set-off of 

damages) and therefore are not relevant to CPH's Motion for Contempt. Morgan Stanley also 

objects to this Request to the extent that it seeks information covered by the attorney-client 

privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, and without waiving 

any applicable privilege, Morgan Stanley states that it has, in good faith, conducted a search of 

doclUilents in its possession, custody, or control, and it has located no documents that are 

responsive to this Request. 

DOCUMENT REQUEST NO. 9: All drafts of complaints by any Morgan Stanley 

Entities against Arthur Andersen, including all versions reflecting any handwritten comments or 

marginalia, and all documents reflecting when and/or by whom each draft and version was 

prepared. 

OBJECTIONS: In addition to the general objections stated above. Morgan Stanley 

objects to this Request to the extent that it seeks information covered by the attorney-client and 

comm.on-interest privilege and the attomey-work-product doctrine. Accordingly, it is not 

discoverable. 

Subject to and without waiving its specific or general objections, Morgan Stanley states 

that it has, in good faith, conducted a search of documents in its possession, custody, or control, 

and it has to date located no non-privileged docwnents that are responsive to this Request. 

DOCUMENT REQUEST NO. 10: All documents relating to any damages that MS & 

Co. seeks to recover in its claim against Arthur Andersen. 
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OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the ground that it seeks information that is neither relevant nor likely 

to lead to the discovery of evidence related to a matter at issue among the parties. Morgan 

Stanley further objects to this Request to the extent that it seeks information covered by the 

attorney-client privilege and the attorney-work-product doctrine. 

Morgan Stanley further objects to this Request that this discovery request is not 

permissible, pursuant to Florida Rule of Civil Procedure l .280(b ). 

Subject to and without waiving any objections it might have in Morgan Stanley & Co� 

Inc. et aL v. Arthur Andersen LLP et al. (No. CL 04�2257 AA), and without waiving its specific 

or general objections above, MS & Co. will provide specific information regarding the amounts 

and types of damages it has suffered in connection with expert disclosures and discovery 

requests that are properly served in Morgan Stanley & Co., Inc. et al. v. Arthur Andersen LLP et 

al. (No. CL 04-2257 AA). MS & Co.'s expert disclosures and discovery responses will occur on 

dates agreed to by the parties or established by Judge Miller in that action. 

10 

16div-005554



· -

06/30/2004 11 :57 FAX 561 658 7368 CARLTON FIELDS WPB � 028/030 

DOCUMENT REQUEST NO. 1!: All documents referring to any advantages Morgan 

Stanley Entities hope(d) to obtain in the above-captioned consolidated litigation by suing Arthur 

Andersen. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request on the grounds that the term "any advantages" is vague and ambiguous. 

Morgan Stanley also objects to this Request to the extent that it seeks information covered by the 

attorney-client privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, Morgan Stanley states 

that it has, in good faith, conducted a search of documents in its possession, custody, or control, 

and it has to date located no non-privileged documents that are responsive to this Request. 

DOCUMENT REQUEST NO. 12: All documents relating to, or that were a source of 

information used in preparing, any answers to the interrogatories seived on March 19, 2004 

and/or on May 28s 2004. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request to the e:dent that it seeks infonnation covered by the attorney-client 

privilege and the attorney-work-product doctrine. 

Subject to and without waiving its specific or general objections, Morgan Stanley will 

produce non-privileged documents1 located after a good-faith search of documents in its 

possession, custody, or control, that are responsive to this Request. 

DOCUMENT REQUEST NO. 13: All documents, including all time sheets and billing 

records, reflecting time expended and/or the nature of selVices rendered by Kellogg Huber in 

either the above-captioned consolidated litigation and/or Morgan Stanley & Co., Inc., et al. v. 
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Arthur Andersen LLP, et al., No. 50-2004·CA-2257-xxxx-NB, from the inception of such 

services to and including March 1, 2004. 

OBJECTIONS: In addition to the general objections stated above, Morgan Stanley 

objects to this Request to the extent that it seeks infonnation covered by the attorney-client 

privilege and the attorney-work-product doctrine. Accordingly, it is not discoverable. 

Morgan Stanley further objects to this Request on the ground that it seeks information 

that is neither relevant nor likely to lead to the discovery of evidence related to a matter at issue 

among the parties. Morgan Stanley will not produce documents pursuant to this Request. 

sep lanno, Jr. (Florida Bar o. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Attorneys for 

Morgan Stanley & Co. Incorporated 
Morgan Stanley Senior Funding, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

fL 
all counsel of record on the attached service list by facsimile and Federal Express on this � 

day of June, 2004. 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile; (561) 659u7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 
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CARLTON FIELDS, P.A. 
ATIORNEYS AT LAW 

. ESPHRANTE 
222 l.AKEVIEW A VENUE. SUITE 1400 

WEST PAlM BEACH, FLORIDA 33401-6149 

MAILING ADDRBSS 
P.O. BOX lSO, WBST PALM EIBACH, PL33402-01SO 

TBL (S61) 659-7070 FAX (561) �59-7368 

FAX COVER SHEET 

Date: June 30, 2004 I Phone Number I Fax Number 

To; J'ack Scarola. Esq. (561) 686-6300 (561) 684-5816 

Jerold Solovy, Esq.IMike Brody, Esq. (312) 222-9350 (312) 840-7711 

Thomas Clare, Esq. (202) 879-5993 (202) 879-5200 
From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No,; 47877/14092 Employee No.: 048 

'l'otal Number of Paees Bein!! Transmitted, lncludbll! Cover Sheet: 4 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 
Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Morgan Stanley's Opposition to Plaintiff's Motion for Leave to 
Propound Additional Interrogatories. 

�001/004 

Dorigilutl tJJfoUow 1'la RegUW Mail [J Orlfinl1l wlU Not be Sent D Original will follow via OvernJg/1t Courier 

........... , .................. , ....................... ................................................... . 
The lnfonnatian ccnlafded In mis 1Bcaimile !lleSSage Is �c:y privileged and �dcntial in.formation illi.;ndcd anly fir the un oftbc Individual or 

entity llllilllld above. Jf "illo tadcr or this � is not the: inmllded rci:ipicnt, yau me hmby notified thal any dissemination, dislribulion or Q>py of 
t1Ds commvnicadcm is &aictly proh!"bitod. If you have NOeiVQ'l 1hl8 cammunicat!on In cnor, pleue immediaicly notify us bj telephone (if lans 
distanm, please call collect) and n:liml the Otlgln11.l 1llCSllllgc IO us at the above addrw va the U.S. Posbl Scivice. Thank yw . 

.......................................................................................................... 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PL.EASE NOTIFY US IMMEDIATELY AT: 
(561) 659�7070 

TELECOPIER OPERATOR: 
---------------------------

WPB#566162. 7 CARLTON FIELDS, P.A. 

TAMPA QIU.ANDO TAL.l..AHASSEE! W&sTPAI.M BEACH ST. PB'IliRSHURG 
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IN THE CIRCUIT COURT OF 
FIFTEENTH JUDICIAL CIRCIBT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 
�--------��--��------�..-:-' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
. , · -

MACANDREWS & FORBES HOLDJNGS, lNC., CASE.NO: CA 03-5165 Al 

Defendant. 

MORGAN STANLEY'S OPPOSITION TO PLAINTIFF'S MOTION FOR LEA VE TO 
PROPOUND ADDITIONAL INTERROGATORIES 

Morgan Stanley & Co. Jnco:rporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), by and through their undersigned attorneys, opposez; Coleman 

(Parent) Holdings Inc. ("CPH'') Motion for Leave to Propound Additional Interrogatories, and 

states as follows: 

1. On June 29, 2004, CPH served its Motion for Leave. On the same day, CPH 

noticed the Motion for Leave to be heard at the Case Management Conference ("CMC") on July 

2, 2004. 

WPB#SS1844.l 
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2. Pursuant to this Court's Order setting the CMC dated February 24, 2004, all 

motions to be heard must be filed at least Oil6-Week before the hearing. Consequently, any 

motion to be heard on July 2. 2004 should have been filed and served on or before June 25, 2004. 

Since CPH did not file its Motion for Leave until June 29, 2004, .Just 2_days before the CMC, the 

Motion for Leave should not be heard. Additionally, given the late filing of the Motion, counsel 

have not had an opportunity to discuss whether an agreement could be reached. 

3. Moreover, the Motion for Leave on its face is insufficient. The Motion fails to set 

forth good cause for permitting CPH to propound additional Interrogatories. 

WHEREFORE. Morgan Stanley respectfully requests that the Court decline to hear 

CPH' s Motion untiLa later date, or, :in the alternative, deny the Motion as insufficient together . . 

with such other and further relief as the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnish'Cd to 
� 

all counsel of record on the attached service list by facsimile and Federal Express on this M-

day of June, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS 15t1t Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel fo?' Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Fundjng 

WPB#S81844. l 

C�TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Be� FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfield.s.com 
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JackSc�ola 
SEARCYt DENNEY, SCAR.OLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, S�te 400 
Chicago, lL 60611 ·· 

Insert certificate of service 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 
I ---------------

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 
I ---------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF UNAVAILABILITY 

COMES NOW the undersigned attorney and hereby gives notice that he will be 

unavailable as follows: 

July 12, 2004 through and including July 16, 2004 

August 5, 2004 through and including August 6, 2004 

August 15, 2004 through August 26, 2004 

September 3, 2004 

September 15, 2004 through September 30, 2004 

Please avoid scheduling any proceedings regarding this cause during this time period, if 

possible. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Unavailability 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel on the attached list on this 1� day of ]lk.h 1 ,,2004, 

_.,-/ . ,. ) _;;--
, /.. I ,./·c-··-·";/. (___ '2; ( _____ ' __,-- !...._ _ . · _,.· � ........ 

Jack Sc�r6la 
Florid�{ Bar No.: 169440 

/ Searcy De1mey Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Plaintiffs 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Unavailability 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

3 
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Zhonette M. Brown 
To Call Writer Directly: 

202-879-5108 
zbrown@kirkland.com 

VIA FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611 

KIRKLAND &... ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

July 1, 2004 

Facsimile: 

202 879-5200 

Dir. Fax: 202-879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. Incorporated 
Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes 
Holdings,Inc., et al 

Dear Mike: 

Enclosed please find an amended notice of deposition for Mr. Duffy. As we discussed, 
his deposition will occur on July 8, 2004. Although CSFB offered Mr. Geller on June 7, 2004 
and Morgan Stanley was prepared to proceed, CPH stated that it could not attend the deposition 
on that date. We will therefore work with CSFB to find another date for Mr. Geller's deposition. 

Enclosure 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Steven R. Paradise, Esq. (by facsimile) 

Chicago London Los Angeles 

Sincerely, 

New York San Francisco 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and 

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Robert J. Duffy, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on July 8, 2004, at 9:30 a.m. and continue from day to day until completed at the 

offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books, 

papers, and other things in his possession or under his control relevant to this lawsuit (and not 

previously produced in discovery) to the examination. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 1st day 

of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

Joseph Ian.no, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE CIRCUIT COURT OF 
FlFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

MORGAN STANLEY'S OBJECTION TO PLAINTIFF'S SUBPOENA DUCES TECUM 
WITHOUT DEPOSITION AND MOTION TO QUASH 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), by and through their undersigned attorneys, objects to 

Plaintiffs' Subpoena Duces Tecum Without Deposition, and states as follows: 

1. On June 29, 2004, Plaintiff served a Subpoena Duces Tecum Without Deposition 

directed to the Records Custodian of Wachovia Bank. The only method for obtaining documents 

from a non-party without a deposition is provided in Fla. R. Civ. P., Rule 1.351. This Rule 

provides in part: 

A party desiring production under this rule shall serve notice on every other party 
of intent to serve a subpoena under this rule at least 10 days before the subpoena 

WPB#581900.1 
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is issued if service is by delivery and 15 days before the subpoena is issued if 
served by mail. 

2. Plaintiff failed to comply with Rule 1.35 1 because no notice of intent was 

provided to other parties in this action. Therefore, the Subpoena is invalid and should be 

quashed. 

3. To the extent the Subpoena has not been served and Plaintiff requests that the 

Court consider the June 29, 2004 subpoena as a Notice of futent, Morgan Stanley objects to the 

issuance of the proposed subpoena. 

WHEREFORE, Morgan Stanley respectfully requests that the Court quash the subpoena 

directed to Wachovia Bank, N.A. dated June 29, 2004 and award such other and further relief as 

the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 

day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

WPB#58 l 900.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 
E-mail: jianno@carltonfields.com 

{� 
--
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

WPB#581900.l 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

STIPULATION REGARDING INTERROGATORIES AND ORDER APPROVING 
STIPULATION 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), by and through their undersigned attorneys, and Coleman 

(Parent) Holdings Inc. and MacAndrews & Forbes Holdings, Inc. (collectively "CPH"), by and 

through their undersigned attorneys, stipulate as follows: 

1. On June 30, 2004, Morgan Stanley produced to CPH certain documents 

responsive to CPH's Request for Production of Documents Concerning Its Motion for Contempt 

("Document Request"). 

2. · Morgan Stanley has advised CPH that it is willing to produce the retention letter 

sent by Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. ("Retention Letter") in response to the 

Document Request if the parties agree that the production of that Retention Letter will not be 

deemed to be a waiver of privilege. 

3. Consequently, the parties stipulate that: 
CHICAGO_l 121832_3 16div-005572
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a. Morgan Stanley's production of the Retention Letter will not constitute- and 

will not be construed as - a waiver of any privilege or protection available to 

Morgan Stanley, including but not limited to the attorney-client privilege or work 

product doctrine. CPH will not argue or assert, in this or any other proceeding, 

that Morgan Stanley has waived any applicable privilege protection by producing 

the Retention Letter. 

b. This stipulation is without prejudice to GPH's right to argue waiver based upon 

facts separate and distinct from the production of the Retention Letter in response 

la 
Florida Bar No. 169440 
S�ARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 
Telephone: (561) 686-6300 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings 

CHICAGO_l 121832_3 

Joseph Ianno, Jr. 
Florida Bar No. 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave. Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carlton fields.com 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the partie�� Court approves the sti�. 

DONE AND ORDERED in c�s m West Palm .ill'��da this day of 

,.,,o._�"(,\J \��� 
July, 2004. � \\'l. � 

�'U\. ��· 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

CHICAGO_l l21832_3 

�� 
Elizabeth £ 
Circuit Judge 

16div-005574



09/07 2004 15:32 CFAX 15616508022 CARLTON FIELDS-WPB 

CARLTON FIELDS, P.A. 

Esperante 
222 Li:ikeview Avenue, Suite 1400 

West Palm Bea4;h, Florida 33401-6149 

Dale: July 9, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 

Michael Brody 

Thomas Clar-8, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, West Palm Beach, FL33402-0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax Number 
(561) 689-6300 (561 J 6846816 
(312) 923-2711 (312) 840.7671 

(312) 8.40-7711 

{202) 879-5200 

From: Joyce Dillard, CLA to Joseph lanno, Jr. .561.659.7070 561.659.7368 

Client/Matter No.: 47877 /14092 Employee No.: 

Total Number of Pages Being Transmitled, Including Cover Sheet: l 0 

Message: To Follow pleo5e find a copy of Mr. lanno':s lefter of today's date to Judge Maass with its 
enclosed Motion to Reschedule 1;1nd Notice of Hearing. Also please find a copy of a Notice of 
Unavailability of Lony Bemis. 

· 

�001/010 

D Original to follow Via Regular Mai 6ZJ Original wlll Not be Sent C Original will foRow via Overnight Courier 

*�•**•••*•******•*********•••••••******•***�*****•********•****•*******W****�··*�***.••** 

The inbrmatlon c:onlainad in lhi& fucaimila ml!$SQ!ijllll j5 ollomey prMleaed and con�denliol inbrmation inlandad only for the use of the 
individual or anlily named obQVe, If the reader of thia message is not Jhe lntandad recipilllllf, you ore hereby noHfied that any · 
dissemim;1tion, diilribution or copy of this communication i& slrlcrly ptohlbl1ad. If you hciva r�ived lh� oommunicalion in em:ir, pleasa 
immeditlfely noliry us by telephone lif long dislonca, pleasa coU ccHec� and relurn the original mew;ige to 11& at !he above addra&& via the 
U .5. Postal Smvice. Thank you. 

If there era any problems or complicalions, please notifY us immediately at: 

S6 l .659.7070 

T elecopier operator: 

WPB#567902.5 CARLTON FIELDS, P.A. 

Miomi Orlando St. Peter5bur9 T cllahass1111 Tampa Wast Pcilm Beach 
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CARLTON FIELDS 
ATTORNE.YS AT LAW 

The Honorable Elizebeth Maass 
Palm Beach Coun1y Courthouse 

July9, 2004 

205 North Dixie Highway, Room 11.1208 
West Palm Beach, Florida 33401 

MIAMI 
ORIANIX> 

5l. Pl!TERSBURG 
TAIJAHASSc!: 

TAMPA 

�002/010 

WEST PAIM B�CH 

Eaperanr6 
2221.crbview>.tenue, Sulle lAOO 
Was! Polm lloach, l'loricki 33�01-61.19 
P.O. 8oK 150 
West Pcdm Booe�. Rorrda :1:1.102'1150 

561.659.7070 
.561.6.59.7368 lax 
-.�arllanRakb.i:om 

VIA HAND-DELIVERY 

Re: Coleman {Parent) Holdings Co. v. Morgan Stanley & Co., Case No: CA 03-5045 Al 
Morgan Stanley"· MacAndrews & Forbes Holdings, Inc., Case No: CA 03-5165 Al 

Dear Judge Maass: 

Enclosed please find a courtesy copy of Morgan Stanley's Motion to Reschedule Case 
Management Conference and to Amend Hearing Procedures. Counsel for Coleman does not 
object to this motion being heard on Wednesday, July 1.4, 2004 at Un.iform Motion Calendar; 
therefore, Morgon Stanley has noticed this motion for July 14, 2004 at a·:.45 a.m. A copy of the 
Notice of Hearing is also enclosed For Your Honor's convenience. 

/jed 

Enclosures 

cc; Jack Scarola lby facslmlle w/encl.J 
Jerold Solovy (by fac:&lmlle w/ancl.J 

WPB#S667S1.29 

Respectfully, 

_....-..-. .. ..c-1h�-;�( 
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1N THE CIRCUIT COURT OF 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PAIM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
������--=-��-==-=--�".""""""-='./ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

CASE NO: CA 03-5045 AI . 

MACANDREWS & FORBES HOLDJNGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

NOTICE OF UNAV AILABn..ITY 

Morgan Stanley & Co. InCOJPOrated and Morgan Stanley Senior Fun.cling, Inc., by and 

thiougb their undersigned attorneys, hereby give notice that leado.eounsel, Lawrence P. Bemis, 

will be unavailable from July lS, 2004 through July 2S, 2004, and: request that no court 

appearances, trials, hearings or depositions in the above-styled cause be scheduled within the 

aforementioned. time period. 

WPB#S821SS.1 

16div-005577



I 
i 

09/07 2004 15:32 FAX 15616508022 CARLTON FIELDS-WPB iaJ004/010 

Coleman v. Morgan Stanley 
Case No. CA 03-5045-AI 

Page2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of tecord on the attached service list by facsimile and Federal Express on this � 
day of July, 2004. 

Thomas D. Yannuccj� P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomes A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street N. W., Suite 1200 
"\Vashington,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: {202} 879-5200 

Counsel for Mo,gan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: {561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SmPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S, Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB115B21SS.t 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CJRCUIT 
IN AND FORPAIM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plainti:B:: 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plainti� 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF BEARING . 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE! 

BEFORE: 

CONCERNING: 

WPB#S71076.8 

July 14, 2004 

8;45am. 

Pahn Beach County Courthouse, Courtroom l IA 
205 North.Dixie Highway 
WestPalm.Beaoh,Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanleys Motion to Reschedule Case Management 
Conference and to Amend Hearing Procedures 

16div-005579
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Coleman v. Morgan Stanley 
Case No: 03-CA..Q0504S AI 

Notice of Hearing 
Page2 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issnes 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate fn 1frls 
proceedi;ng, you are enti� at no com to YQUi to the provision of certain assistauce. Please contact 
the ADA Coordinator in the Administralive Office of the Court, PalmBeach Collllty Courthouse, 
205 North Dixie Hjgbway, Room 5.2500, West Palm Bea.ch, Florida 33401; telephone number (561) 
355-2431 witbin two (2) working days of your receipt of tbi!I notice; if you are hearing or voice 
impaired, call 1-800-!)55-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this�­
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
'W'ashington,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#S71076.8 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPahnBeach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Cbicago,lL 60611 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 
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09/07 2004 15:33 FAX 15616508022 CARLTON FIELDS-WPB 141008/010 

IN THE CIRCUIT COURT OF 
FIFTEENTH llDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FWRIDA 

COLEMAN (PARENT) HOLDINGS. INC., 

Plaintif( 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

��������������----'' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintif:t: 

vs. 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

MORGAN STANLEY'S MOTION TO RESCHEDULE CASE MANAGEMENT 
,PONFERENCE AND TO AMEND BEARING PROCEDURES 

Morgan Stanley & Co. Incorporated and :Nforgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley''), by and through their undersigned attomeys, file this Motion to 

Reschedule the Case Management Conference on July 23, 2004 and to amend the hearing 

procedures in this matter, and state as follows: 

1. By Order dated February 24, 2004, 'this Court scheduled numerous Case 

Management Conferences (uCMc'i. The next CMC is scheduled for July 23, 2004 at 9:00 a.m. 

with two hours reserved. 

WPB#�82140.1 
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Case No. CA 03-5045-AI 
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2. Mr. Bemis, one of Morgan Stanley's lead attorneys, is scheduled to b� out of the 

coWJtry from July IS. 2004 through July 2S, 2004 and is unavailable to attend this. hearing either 

in person or by telephone. Therefore, Morgan Stanley requests the Court to reschedule this 

hearing to another date. 

3. Currently. there are no motions filed that are scheduled to be heard at the July 23n1 

CMC; therefore, there is no prejudice iftltls hearing is continued. 

4. Additionally, Morgan Stanley, requests that this Court amend the hearing 

procedures set forth in the Court's Februaiy 24, 2004 Order. 

· 5. Currently, any motion scheduled to be heard must be :filed one week prior to the 

hearing. This procedure is not feasible since Plaintiff is filing substantive motions late on the 

Friday before the CMC. This practice deprives Morgan Stanley of a meaningful opportunity to 

review and research the motions and, at the same time, prepare and file a response by the 

following Wednesday. Moreover, this procedure does not allow the Court sufficient time to 

review any response memorandum prior to the hearing. 

6. Morgan Stanley requests that the Court amend the hearing procedures to provide 

that all Motions must be :filed a minim.um. of two weeks prior to the hearing and that any 

response memoranda are filed one week prior to the hearing. 

7. Counsel for Morgan Stanley was advised that counsel for Plaintiff objects to a 

continuance of the hearing scheduled for July 23, 2004. 

WHEREFORE, Morgan Stanley respectfully requests that the Court reschedule the Case 

Management Conference and amend the hearing procedures as set forth above and award such 

other and further relief as the Court deems just and proper. 

Wl'B#S82140. J 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on thl� 
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lStb Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: ·(S61) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaz� Suite 400 
Chicago, IL 60611 

WPB#582140.l 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

���������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

IN THE CIRCUIT COURT OF 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MACANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

NOTICE OF UNAVAILABILITY 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc., by and 

through their undersigned attorneys, hereby give notice that lead-counsel, Lawrence P. Bemis, 

will be unavailable from July 15, 2004 through July 25, 2004, and request that no court 

appearances, trials, hearings or depositions in the above-styled cause be scheduled within the 

aforementioned time period. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 

/ 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

\'S. 

MORGAN ST AN LEY & CO., 11\C.. 

Defendant( s). 

Ii\ THE FIFTEE'.\JTH JlJDICIAL CIRCUIT 
IN AJ\D FOR PALM BEACH COCNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, Ii\C., 
Plaintiff(s), 

\·s. 

MACANDRE\VS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

ORDER O� COLEMAN (PARENT) HOLDINGS Il'IC.'S '.\10TIO� TO COMPEL 

RESPO:\SES TO INTERROGATORIES 

THIS CAUSE came before the Court July 2, 2004 on Coleman (Parent) Holdings 

Inc.'s Motion to Compel Responses to Interrogatories, with all parties \\ell represented by 

counsel. In open Court counsel for Defendant Morgan Stanley & Co., Inc. ("MS & Co."), 

represented that Defendant's Supplemental Answers included a complete answer to 

interrogatory 2, excluding those individuals or entities identified in subparagraphs 9 (  c) and 

9(h) of the Stipulated Confidentiality Order, and that no indi\'iduals or entities identified in 

subparagraph 9(h) have recei\'ed copies of the Settlement Agreement. 

This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in \\ hich Coleman (Parent) Holdings, Inc. 

("CPH''), sold its 82% interest in the Coleman Company, Inc. ("Coleman''), to Sunbeam 

Corporation ("Sunbeam"). Morgan Stanley & Co., Inc. ("MS & Co."), served as financial 
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advisor to Sunbeam for parts of the acquisition transaction and serYed as the lead 

undenvritcr for a S750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. 

In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF"), and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to proYide senior secured 

financing to Sunbeam in connection \Vi th Sunbeam's acquisition of Coleman and two 

smaller companies. 

CPH sued Arthur Andersen, Sunbeam's auditors and adYisors, in 2001, alleging that 

Arthur Andersen made misrepresentations concerning Sunbeam's financial condition which 

CPH relied on in selling Coleman to Sunbeam in return for Sunbeam stock. That action 

settled in October, 2002 under a written Settlement Agreement ("Settlement Agreement"). 

In 2003, CPll sued Morgan Stanley here alleging claims arising from this transaction 

for fraudulent misrepresentation, negligent misrepresentation, aiding and abetting fraud, and 

conspiracy, and seeks damages of at least S485 million. Later in 2003, MSSF filed suit 

alleging that, in the course of Sunbeam's acquisition of Coleman, Defendants \1acAndrews 

& Forbes Holdings, Inc. ("\1AFCO"), and CPH prO\·ided false infom1ation to MSSF about 

the "synergies'' that Sunbeam would achieve from the combination of Sunbeam and 

Coleman. MSSF alleges that MAFCO and CPH's inflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's 

lenders, including MSSF, to make larger loans to finance the acquisition. These suits have 

been consolidated. 

Defendants sought production of the CPH/ Arthur Andersen Settlement Agreement in 

this case. By Order filed December 18, 2003, the Court ordered its production, subject to 

the tem1s of the Stipulated Confidentiality Order ("Confidentiality Order"), which limited its 

dissemination and use. 

By its Motion for Order to ShO\v Cause, since renominated as a Motion for Contempt 

Page -2-
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by the Court, Plaintiff alleges that Defendants violated the December 18, 2003 Order and 

the Confidentiality Order by disseminating the Settlement Agreement more broadly than 

pennitted and by using it for an improper purpose: Plaintiff claims that the Settlement 

Agreement's indemnification provision motivated MS & Co. to be included as a co-plaintiff 

in Defendants' suit against Arthur Anderson. 

Plaintiff points to circumstantial e\·idence to support its motion: MS & Co. had to be 

included in the suit to trigger the indemnification pro\'ision under the Settlement Agreement; 

MS & Co. sued Arthur Andersen shortly after the Settlement Agreement was produced; and 

the basis for MS & Co. 's claim, as opposed to MSSF's claim, is not apparent. 

At both the April 30 and July 2, 2004 hearings, counsel for MS & Co. attempted to 

persuade the Court that Plaintiffs conclusions were inaccurate. Specifically, counsel for MS 

& Co. repeatedly disclosed privileged information to the Court, including the reasons for 

and timing of his client's retention of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C; the 

scope of Kellogg, Huber's duties; and the reasons \\ hy the filing of the suit against Arthur 

Andersen was delayed. Repeatedly, when given the opportunity to \\ithdraw the 

representations, he refused. Plaintiff claims this wai\·ed any privilege on the items disclosed 

and related matters. MS & Co. claims it did not. 

MS & Co. had the choice of standing on its attorney-client and work product 

privileges, and refusing to divulge pri\·ileged information about the need for alternate 

counsel and the timing of the Ai1hur Andersen suit and its perceived merits, or v>aiving the 

privilege and permitting a full \'etting of the subject. It may not do \\'hat it has attempted to 

do here, though, and selectively reveal only such privileged infonnation as it believes helps 

its position. The conclusion is inescapable that Defendant MS & Co. has \\·ai\'ed any 

privilege with respect to the reasons for and timing of the retention the Kellogg, Huber law 

fi1111; the scope of its representation; and the timing of the Arthur Andersen suit. See Fla. 

Stat. �90.507; Hamilton v. Hamilton Steel Corporation, 409 So. 2d 1111, 1114 (Fla. 4th 

Page - 3 -
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DCA 1982).1 

The Court finds. though, that MS & Co. has not waived any work product or 

attorney-client privilege as to the role, if any, the Settlement Agreement may haw played in 

the filing of the subsequent litigation. Instead, the Cou1t accepts MS & Co.'s position that 

its counsel's statement that " . . . there simply is no temporal or factual or legal connection 

between the A11hur Andersen complaint and the settlement agreement .. . Morgan Stanley 

didn't use the settlement agreement in ... the Andersen complaint" [April 30, 2004 Tr. page 

58, line 12] was intended to mean only that the Andersen complaint was not "brought" on 

the settlement agreement, as contemplated by Rule 1.130 (a). Fla. R. Civ. P., not that it \Vas 

not motivated by the existence of the Settlement Agreement. 

MS & Co. appears to argue, though, that if that privilege has not been waived, then 

its ans\,·er to Interrogatory 1 would necessarily require disclosure of privileged information. 

That conclusion does not necessarily follow. First, a simple yes or no docs not require 

disclosure of either the existence or content of attorney-client communications or work 

product. Second, MS & Co. may have independently evaluated the impact of the Settlement 

Agreement and made a decision, \\ ithout advice from or communication about its 

implications \:vith counsel. Consequently, enn an elaborated answer may not contain 

privileged information. 

Finally, the Court agrees with Defendant that Plaintiffs Motion for Contempt cannot 

1"to us it would appear that e\'en if a priYilege would have existed, it was waived in 
this instance. It is black letter law that once the privilege is waived. and the horse 
is out of the barn, it cannot be reinvoked. In the instant case, single counsel showed 
up at a hearing and publicly announced on behalf of all his clients Q}l of the details 
of the settlement. Later some of his clients and he himself now c !aim certain details 
of that same settlement to be 'confidential.' We cannot agree, for the settlement 
supposedly in its entirety, had already been publicly announced to third parties, 
including the judge, at the settlement hearing. An explanation of any inconsistencies 
now appearing must be forthcoming outside of any claim of privilege." 

Page -4-
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be used to justify delving into Defendant's use of confidential documents other than the 

Settlement Agreement. 

Based on the foregoing and on the proceedings before the Court, it is 

ORDERED AJ\'D ADJUDGED that MS & Co., Inc., is bound by its counsel's 

representation that its Supplemental Answers included a complete answer to Interrogatory 2, 

excluding those individuals or entities identified in subparagraphs 9 (c) and 9 (h) of the 

Stipulated Confidentiality Order, and that no individuals or entities identified in 

subparagraph 9 (h) of the Confidentiality Order have received copies of the Settlement 

Agreement. It is further 

ORDERED AND ADJUDGED that the Motion is Granted, in pa11. Intenogatory 2 is 

amended by interlineation to delete "any infomrntion designated as 'confidential' including 

but not limited to". Defendant shall ser\'c on Plaintiff its complete ans\\'Crs to 

interrogatories 2, as so amended, and 4 and those po11ions of interrogatory 3 for which there 

is no privilege claim, within 20 days. It is further 

ORDERED AND ADJLDGED that within 20 davs, MS & Co. shall submit directlv -' -
to the Court, in a scaled e1welope marked "DO NOT OPEN PER JULY 12, 2004 COURT 

ORDER": (i) its complete answer to Interrogatory 1 and the portions of the answers to 

interrogatory 3 omitted based on privilege, with all privileged information highlighted; (ii) 

affidavit(s) detailing the specific factual basis to supp011 each privilege claim; (iii) any legal 

argument to support the privilege claims; and (iv) a copy of the Interrogatories and this 

Order. The Court shall reseal the items tendered and place them in the Court file following 

ruling on MS & Co.'s objections. The resealed item may not be unsealed or removed from 

the court file absent subsequent order of this or an appellate court. Those portions of (ii) 

and (iii) over \vhich MS & Co. claims no pri\·ilegc and the portions of the ans\vers not 

claimed to be privileged shall be served on Plaintiff. Plaintiff shall sen·e any response to 

MS & Co.'s legal argument \Vi thin 10 days of its serYice. 

Page - 5 -
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DONE AND ORDERED in West Palm B7e h/Palm Beach County, Florida this k) ....______ 
day of July, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 LakeYie\\' A \'e., Suite 1400 
\Vest Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
\Vashington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Bl\'d. 
West Palm Beach, FL 33409 

Jerold S. Solm·y, Esq. 
One IB\1 Plaza, Suite 4400 
Chicago, II 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 

Page -Ci -
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated and 

Plaintiff Morgan Stanley Senior Funding will take the videotaped deposition of William H. 

Spoor, pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will 

take place beginning on July 20, 2004, at 9:30 a.m. and continue from day to day until completed 

at Greene Espel, P.L.L.P., 200 South Sixth Street, Suite 1200, Minneapolis, MN 55402. The 

deposition will be taken before a person authorized to admiriister oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 701 Fourth Avenue South, Suite 500, Minneapolis, MN 55415. The witness is instructed to 

bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 13th 

day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 

Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

.BY: 
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SERVICE LIST 

c_ounsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 
I 

��������������� 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

CASE NO. 2003 CA 03-5165 AI 

NOTICE OF TAKING DEPOSITION 
*Duces Tecum 

PLEASE TAKE NOTICE that the undersigned attorneys will take deposition(s) of: 

NAME AND ADDRESS 

Records Custodian 
Wachovia Bank, N.A. 
777 S. Flagler Drive 
West Palm Beach, FL 33401 

DATE AND TIME 

July 30, 2004 
9:00 a.m. 

LOCATION 

2139 Palm Beach Lakes 
Boulevard, West Palm 
Beach, Florida 

*DUCES TECUM: TO HAVE AND BRING WITH YOU AT THE TIME OF THE 

DEPOSITION THE FOLLOWING: 

SEE ATTACHMENT "A" 

AND any and all materials which you have reviewed in preparation for your testimony. 

upon oral examination before Pinnacle Reporting, Inc., a Notary Public; or any other officer 

authorized by law to take depositions in the State of Florida. The oral examination is being taken 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Plaintiffs Notice Taking Deposition Duces Tecum 

for the purpose of discovery, for uses at trial, or for such other purposes as are permitted under 

the applicable Statutes or Rules. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list, this /z__fl�- day of ,Jul¥ 
2004. f--'\ 

cc: Pinnacle Reporting, Inc. 

) 
.rf 

/ 11· J 1--.. J ----' // IL ()-
JACKsdjidiA 
Fl6

.
rida Bar No.: 169440 

v 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for CPH and MAPCO 

MICRO COPY AND SUMMATION BRIEFCASE FILE (SBF) DISC 

REQUESTED - AMICUS IF SBF NOT AVAILABLE 

AMERICANS WITH DISABILITIES ACT 

In accordance with the Americans With Disabilities Act, persons in need of a special 
accommodation to participate in this proceeding should contact the Human Resources Manager, 
Searcy Denney Scarola Barnhart & Shipley, P.A., no later than seven days prior to the 
proceeding. Please telephone (561) 686-6300. 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Plaintiffs Notice Taking Deposition Duces Tecum 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel 400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 151h Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner and Block LLP 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

3 
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ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 

FIRST UNION NATIONAL BANK 

(NOW KNOWN AS WACHOVIA BANK NATIONAL ASSOCIATION) 

You are hereby requested to produce the following documents pursuant to the following 

definitions and instmctions. 

DOCUMENTS REQUESTED 

I. All documents referring to any portioB"of the Settlement Agreement. 

2. .All documents received from Morgan Stanley Entities; Kirkland & Ellis, LLP; Kellogg, 

. Huber, Hansen, Todd & Evans, P.L.L.C. ("Kellogg Huber"); or Carlton Fields, P.A. that 

relate in any way to Arthur Andersen. 

3. All documents reflecting or refening to any information received from Morgan Stanley 

Entities; Kirkland & Ellis, LLP; Kellogg Huber; or Carlton Fields, P.A. that relates in any 

way to Arthur Andersen. 

4. All documents reflecting or referring to any communications with Morgan Stanley Entities; 

Kirkland & Ellis, LLP; Kellogg Huber; or Carlton Fields, P.A. that relate in any way to 

Arthur Andersen. 

5. All documents relating to (a) whether and when Kellogg Huber began representing Morgan 

Stanley Entities in the consolidated litigation captioned Coleman (Parent) Holdings Inc. v. 

Morgan Stanley & Co., Inc., I/Morgan Stanley Senior Funding, Inc. v. MacAndrews & 

Forbes Holdings Inc., Case Nos. CA 03-5045 AI/CA 03-5165-AI, pending in the Fifteenth 

Judicial Circuit, Palm Beach County, Florida ("the Consolidated Coleman Litigation"); (b) 

whether, when, and what inf mmation contained in the Settlement Agreement was disclosed 

to Kellogg Huber; and/or (c) the scope of responsibilities assumed by Kellogg Huber with 

respect to the Consolidated Coleman Litigation. 
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6. All documents concerning why finns other than Kirkland & Ellis LLP and Carlton Fields, 

P.A. were being retained to file suit against A1thur Andersen. 

7. All documents relating to why Morgan Stanley Entities waited until March 1, 2004 to sue 

Arthur Andersen. 

8. All documents relating to why Wachovia Bartl(, N.A. waited until March 1, 2004 to sue 

A1thur Andersen. 

9. All documents relating to whether the contents of the Settlement Agreement, and/or any 

other material designated "Confidential" in the Consolidated Coleman Litigation were 

disclosed to any third parties, including Wachovia Bank, N.A. 

10. All documents relating to any reason why the contents of the Settlement Agreement, and/or 

any other material designated "Confidential" in the Consolidated Coleman Litigation were 

disclosed to any third parties, including Wachovia Bank, N.A. 

1 1. All drafts of complaints by any Morgan Stanley Entities against Arthur Andersen, including 

all versions reflecting any handwritten comments or marginalia, and all documents reflecting 

when and/or by whom each draft and version was prepared. 

12. All documents concerning the value of American Household, Inc., or any portion of 

American Household, Inc. 

13. All financial statements of American Household, Inc. 

DEFINITIONS 

1. "Arthur Andersen" means Althur Andersen LLP; Andersen Worldwide, Societe Cooperative; 

Arthur A1i.dersen & Co. (Canada); Ruiz, Urquiza Y Cia, S.C.; Piemavieja, Porta, Cachafeiro 

& Avocados [Asociados]; Althur Andersen (U.K.); Phillip Harlow; Lawrence Bornstein; 

William Pruitt; and/or Donald Denkhaus. 

-2-
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2. "Communic�tion" means the transmittal ofinfonnation (in the fonn of facts, ideas, inquiries 

or otherwise) by letter, memorandum, facsimile, orally, electronically, or othe1wise. 

3. "Concerning" means concerning, reflecting, relating to, referring to, describing, evidencing, 

or constituting. 

4. "Documents" shall be given the broad meaning provided in Rule 1.350 of the Florida Rules 

of Civil Procedure and refers to any fom1 or means, whether physical, visual, or electronic, 

in or by which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, 

desk calendars, pocket calendars, lists, logs, publications, notices, diagrams, instrnctions, 

diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or 

notes of oral communications, whether by telephone or face-to-face, contracts, agreements, 

drafts of or proposed contracts or agreements, memoranda of understanding, letters of intent, 

computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, 

photostatic, electronic, or other fonn of communication or information is recorded or 

reproduced, together with all notations on any of the foregoing, all originals, file copies, or 

other unique copies of the foregoing, and all versions or drafts thereof, whether used or not. 

-3-
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5. "Financial Statements" means, without limitation, balance sheets, statements of income, 

earnings, retained earnings, sources and applications of funds, cash flow projections, notes 

to each such statements, or any other notes which pe1iain to the past or present financial 

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, 

interim or pro fonna, complete or partial, consolidated, yearly, monthly, or otherwise. 

6. "Morgan Stanley Entities" means Morgan Stanley & Co., Inc.; Morgan Stanley Senior 

' 

Funding Inc.; Morgan Stanley; Morgan Stanley Dean Witter & Co.; and/or any entity owned 

in whole or in part, directly or indirectly, by Morgan Stanley. 

7. "Settlement Agreement" means the settlement agreement between, inter alia, Coleman 

(Parent) Holdings Inc. and Althur Andersen LLP, compelled to be produced and designated 

as Confidential by Judge Elizabeth T. Maass on December 4, 2003. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or organized 

and labeled to c01Tespond to the categories in this Request. Documents attached to each 

other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall 

be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other container in which the 

documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless othe1wise indicated, shall be from January 1, 2001 through the 

date of trial of this matter, and shall include all documents and information which relate 

in whole or in pait to such period, or to events or circumstances during such period, even 

-4-
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though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-product protection 

for all or any p01tion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow CPI-I and Mafco to test the privilege or protection 

asserted. 

5. The following rnles of constmction apply: 

a) The connectives "and" and "or'; shall be constrned either 
disjunctively or conjunctively as necessary to bring within the scope 
of the discovery requests all responses that might otherwise be 
outside of their scope; 

b) The tenn "including" shall be construed to mean "without limitation"; 
and 

c) The use of the singular fonn of any word includes the plural and vice 
versa. 

-5-
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#230580/mp 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 
I 

��������������� 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO.: 2003 CA 03-5165 AI 

SUBPOENA DUCES TECUM FOR DEPOSITION . 

THE STATE OF FLORIDA 

TO: Records Custodian 
Wachovia Bank, N.A. 
777 S. Flagler Drive 
West Palm Beach, FL 33401 

YOU ARE COMMANDED to appear before a person authorized by law to take 

depositions at 2139 Palm Beach Lakes Boulevard, West Palm Beach, Florida on July 30, 

2004, at 9:00 A.M., for the taking of your deposition in this action. You are to have with you at 

the above place and time the following: 

DUCES TECUM: SEE ATTACHMENT "A" 

If you fail to appear, you may be in contempt of Court. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
SDT forDepo 

You are subpoenaed to appear by the following attorney and unless excused from this 

subpoena by this attorney or the Court, you shall respond to this subpoena as directed. 

'
·p� j DATED this fJ.: day of ___ \_U_LV....-

' __ ...,.._···/;· ·� . 
T .// 0: . 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for CPH and MAPCO 

. ·</ // 

//.. I� / zf=:/ 

2 
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ATTACHMENT A 

SUBPOENA TO CUSTODIAN OF RECORDS OF 
FIRST UNION NATIONAL BANK 

(NOW KNOWN AS WACHOVIA BANK NATIONAL ASSOCIATION) 

You are hereby requested to produce the following documents pursuant to the following 

definitions and instmctions. 

DOCUMENTS REQUESTED 

l. All documents referring to any portion of the Settlement Agreement. 

2. . All documents r eceived from Morgan Stanley Entities; Kirkland & Ellis, LLP; Kellogg, 

Huber, Hansen, Todd & Evans, P.L.L.C. ("Kellogg Huber"); or Carlton Fields, P.A. that 

relate in any way to Arthur Andersen. 

3. All documents reflecting or referring to any infonnation received from Morgan Stanley 

Entities; Kirkland & Ellis, LLP; Kellogg Huber; or Carlton Fields, P.A. that relates in any 

way to Arthur Andersen. 

4. All documents reflecting or referring to any communications with Morgan Stanley Entities; 

Kirkland & Elli�, LLP; Kellogg Huber; or Carlton Fields, P.A. that relate in any way to 

Arthur Andersen. 

5. All documents relating to (a) whether and when Kellogg Huber began representing Morgan 

Stanley Entities in the consolidated litigation captioned Coleman (Parent) Holdings Inc. v. 

Morgan Stanley & Co., Inc., I/Morgan Stanley Senior Funding, Inc. v. MacAndrews & 

Forbes Holdings Inc., Case Nos. CA 03-5045 AI/CA 03-5165-AI, pending in the Fifteenth 

Judicial Circuit, Palm Beach County, Florida ("the Consolidated Coleman Litigation"); (b) 

whether, when, and what infonnation contained in the Settlement Agreement was disclosed 

to Kellogg Huber; and/or (c) the scope of responsibilities assumed by Kellogg Huber with 

respect to the Consolidated Coleman Litigation. 

16div-005606



6. All documents concerning why finns other than Kirkland & Ellis LLP and Carlton Fields, 

P.A. were being retained to file suit against Atthur Andersen. 

7. All documents relating to why Morgan Stanley Entities waited until March 1, 2004 to sue 

Arthur Andersen. 

8. All documents relating to why Wachovia Bank, N.A. waited until March I, 2004 to sue 

Arthur Andersen. 

9. All documents relating to whether the contents of the Settlement Agreement, and/or any 

other material designated "Confidential" in the Consolidated Coleman Litigation were 

disclosed to any third parties, including Wachovia Bank, N.A. 

10. All documents relating to any reason why the contents of the Settlement Agreement, and/or 

any other material designated "Confidential" in the Consolidated Coleman Litigation were 

disclosed to any third parties, including Wachovia Bank, N.A. 

1 1. All drafts of complaints by any Morgan Stanley Entities against Arthur Andersen, including 

all versions reflecting any handwritten comments or marginalia, and all documents reflecting 

when and/or by whom each draft and version was prepared. 

12. All documents concerning the value of American Household, Inc., or any portion of 

American Household, Inc. 

13. All financial statements of American Household, Inc. 

DEFINITIONS 

1. "Arthur Andersen" means Althur Andersen LLP; Andersen Worldwide, Societe Cooperative; 

Arthur Andersen & Co. (Canada); Ruiz, Urquiza Y Cia, S.C.; Piernavieja, Porta, Cachafeiro 

& Avocados [Asociados]; Atthur Andersen (U.K.); Phillip Harlow; Lawrence Bornstein; 

William Pruitt; and/or Donald Denkhaus. 

-2-
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2. "Communica;fion" means the transmittal of infornmtion (in the form of facts, ideas, inquiries 

or otherwise) by letter, memorandum, facsimile, orally, electronically, or otherwise. 

3. "Concerning" means concerning, reflecting, relating to, refening to, describing, evidencing, 

or constituting. 

4. "Documents" shall be given the broad meaning provided in Rule 1.350 of the Florida Rules 

of Civil Procedure and refers to any fom1 or means, whether physical, visual, or electronic, 

in or by which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way oflimitation, all of the 

following: papers, con-espondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, 

desk calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, 

diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or 

notes of oral communications, whether by telephone or face-to-face, contracts, agreements, 

drafts of or proposed contracts or agreements, memoranda of understanding, letters of intent, 

computer tapes, computer drives or memories, computer diskettes or disks, e-mail, 

CD-ROMs, or any other tangible thing on which any handwriting, typing, printing, 

photostatic, electronic, or other fonn of communication or infonnation is recorded or 

reproduced, together with all notations on any of the foregoing, all originals, file copies, or 

other unique copies of the foregoing, and all versions or drafts thereof, whether used or not. 

-3-
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5. "Financial Statements" means, without limitation, balance sheets, statements of income, 

earnings, retained earnings, sources and applications of funds, cash flow projections, notes 

to each such statements, or any other notes which pe1iain to the past or present financial 

condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, 

interim or pro fonna, complete or paiiial, consolidated, yearly, monthly, or othe1wise. 

6. "Morgan Stanley Entities" means Morgan Stanley & Co., Inc.; Morgan Stanley Senior 

i 

Funding Inc.; Morgan Stanley; Morgan Stanley Dean Witter & Co.; and/or any entity owned 

in whole or in part, directly or indirectly, by Morgan Stanley. 

7. "Settlement Agreement" means the settlement agreement between, inter alia, Coleman 

(Parent) Holdings Inc. and A1ihur Andersen LLP, compelled to be produced and designated 

as Confidential by Judge Elizabeth T. Maass on December 4, 2003. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or organized 

and labeled to c01Tespond to the categories in this Request. Documents attached to each 

other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall 

be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other container in which the 

documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless othe1wise indicated, shall be from January 1, 2001 through the 

date of trial of this matter, and shall include all documents and infonnation which relate 

in whole or in part to such period, or to events or circumstances during such pe1iod, even 

-4-
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though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your :responses to these :requests if, at any time, you become aware that 

your :responses are incomplete or incorrect in any :respect. 

4. If you claim the attorney-client privilege, or any other privilege or work-product protection 

for all or any pmtion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow CPH and Mafco to test the privilege or protection 

asse1ted. 

5. 111e following mies of constmction apply: 

a) The connectives "and" and "or" shall be constmed either 
disjunctively or conjunctively as necessary to bring within the scope 
of the discovery requests all responses that might otherwise be 
outside of their scope; 

b) The term "including" shall be construed to mean "without limitation"; 
and 

c) The use of the singular form of any word includes the plural and vice 
versa. 

-5-
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER ON MORGAN STANLEY'S MOTION TO RESCHEDULE CASE 

MANAGEMENT CONFERENCE AND TO AMEND HEARING PROCEDURES 

AND DEFENDANTS' ORE TENDS MOTION TO CONTINUE HEARING ON 

PLAINTIFF'S MOTIONS TO COMPEL RESPONSES TO DISCOVEERY 

(CONTEMPT) 

THIS CAUSE came before the Court July 14, 2004 on Morgan Stanley's Motion to 

Reschedule Case Management Conference and to Amend Hearing Procedures and 

Defendants' ore ten us Motion to Continue Hearing on Plaintiffs Motions to Compel 

Responses to Discovery (Contempt), with Plaintiffs counsel present and Defendants' 

counsel participating by speaker telephone. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley's Motion to Reschedule Case 

Management Conference is Denied. It is further 

ORDERED AND ADJUDGED that the Court defers ruling on Defendants' ore tenus 

Motion to Continue Hearing on Plaintiffs Motions to Compel Responses to Discovery 
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(Contempt). It is further 

ORDERED AND ADJUDGED that Morgan Stanley's Motion to Amend Hearing 

Procedures is Granted. Henceforth, all motions to be heard at case management conferences 

shall be served no later than 14 days prior to the scheduled case management conference (10 

days prior to the August 27, 2004 case management conference). Any responses thereto 

shall be served no later than 7 days prior to the case management conference. 

DONE AND ORDERED in West Palm Beach each County, Florida this /Lf, 

day of July, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 

.---
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00001
  1                          IN THE CIRCUIT COURT OF THE 15TH
                             JUDICIAL CIRCUIT IN AND FOR
  2                          PALM BEACH COUNTY, FLORIDA
  3   
      COLEMAN (PARENT) HOLDINGS, INC.,
  4   
          Plaintiff,
  5   
      vs.                                CASE NO. 03-5045 AI
  6   
      MORGAN STANLEY & COMPANY, INC.,
  7   
           Defendant.
  8   
      --------------------------------------x
  9   MORGAN STANLEY SENIOR FUNDING, INC.,
 10        Plaintiff,
                                       CASE NO. CA 03-5165 AI
 11   v.
 12   MACANDREWS & FORBES HOLDINGS, INC.
 13   ----------------------------------------/
 14   
 15   
 16                The above-styled cause came on for hearing
             before the HONORABLE ELIZABETH T. MAASS at the
 17          Palm Beach County Courthouse, West Palm Beach,
             Florida, July 14, 2004 commencing at 8:45
 18          o'clock a.m.
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00002
  1   APPEARANCES:
  2          SEARCY, DENNEY, SCAROLA,
             BARNHARDT & SHIPLEY, P.A.
  3          By:  ROSALYN SIA BAKER, JR., ESQUIRE
             2139 Palm Beach Lakes Blvd.
  4          West Palm Beach, Florida 33409
             Appearing on behalf of the Plaintiff.
  5   
             CARLTON, FIELDS, P.A.
  6          By:  JOSEPH IANNO, JR., ESQUIRE
             222 Lakeview Avenue
  7          Suite 1400
             West Palm Beach, Florida  33401-6149
  8          Appearing on behalf of the Defendant,
             MORGAN STANLEY.
  9   
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             JENNER & BLOCK, LLC.
 10          By: RONALD MARMER, ESQUIRE
             One IBM Plaza, Suite 400
 11          Chicago, IL  606611
             Appearing on behalf of MACANDREWS & FORBES
 12          telephonically.
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1   (Whereupon, the following proceedings were had:).
  2           THE COURT:  This is Judge Maass.  Who do I
  3     have on the phone?
  4           MR. MARMER:  Morning, this is Ron Marmer.
  5           THE COURT:  I have you on the speaker
  6     phone in the courtroom in Coleman and Morgan
  7     Stanley.  Why don't you come forward so she can
  8     hear.  We wanted to reschedule the case
  9     management conference that is September the
 10     23rd.
 11           MR. IANNO:  Yes, Your Honor.  Joe Ianno
 12     here on behalf of Morgan Stanley, the senior
 13     funding plaintiff in the other case.  As you may
 14     recall back in February we scheduled numerous
 15     case management conferences.  The next one
 16     scheduled is July 23rd, a week from this Friday.
 17     At the time we scheduled them no one had
 18     coordinated a schedule.  Mr. Bemis who is the
 19     lead counsel and has been arguing all the
 20     hearings in the last two months for Morgan
 21     Stanley is out of the country starting tomorrow
 22     for ten days.  He won't be available.  We have
 23     asked to reschedule it a week, if possible,
 24     whatever, the court has on its schedule.  As it
 25     sits right now there is not a single motion that
00004
  1     has been filed or noticed for hearing at the
  2     case management conference.  So there is no
  3     prejudice to any party.  Now, I talked to Mr.
  4     Scarola about this.  He said the attorneys for
  5     Jenner and Block were objecting to this.  What
  6     we suspect and the reason for the second part of
  7     our motion is on Friday we are going to get a
  8     slue of motions that were supposes to be
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  9     scheduled for the following Friday.  That is
 10     what has been happening throughout this case.
 11     That results in the court getting these multiple
 12     binders for the case.
 13           THE COURT:  Ask the bailiff to step in.
 14           MR. IANNO:  And that results in the court
 15     getting as you have seen in the last couple of
 16     case management conferences the first binder,
 17     the second binder, then a complete binder.  What
 18     we are asking the court to do is amend their
 19     hearing procedures in this case to provide that
 20     the motions to be heard be filed two weeks prior
 21     to the case management conference and then any
 22     responsive memoranda be filed one week prior to
 23     the case management conference and that the
 24     party responsible for filing either the
 25     responsive memoranda, we can work this out
00005
  1     amongst ourselves because what is happening
  2     now --
  3           THE COURT:  I understand what you are
  4     saying.  Response.
  5           MS. BAKER:  I'm saying -- Ms. Baker.  I'm
  6     here for Jack Scarola.  Ron Marmer can better
  7     address these issues.
  8           THE COURT:  What did you want to say?
  9           MS. BAKER:  Here is the one.
 10           THE COURT:  Is that him?  We lost him.
 11     Call it.  I need the book.  Thanks.
 12           MR. MARMER:  We were not connected.  After
 13     I said good morning, Your Honor, and my name
 14     there was a beeping sound and we heard nothing
 15     further.
 16           THE COURT:  What Mr. Ianno was suggesting
 17     is there was nothing set at the case management
 18     conference right now that he believes perhaps
 19     plaintiffs are objecting only because they
 20     intend to file a big binder on Friday with
 21     substantive motions and they will have
 22     insufficient time to respond.  He was suggesting
 23     two things, won, the case management conference
 24     being reset and two that the case management
 25     orders be amended to require motions be served
00006
  1     two weeks before the case management hearing,
  2     responses within one week and they then
  3     coordinate my getting a single binder that
  4     includes both the motions and the response.
  5     What is your argument both in opposition I guess
  6     to resetting the case management case conference
  7     and amending the case management award?
  8           MR. MARMER:  Yes, Your Honor, there is.
  9     Thank you.  We do oppose both of those requests.
 10     First with regard to the July 23 case management
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 11     conference, we do intent to file motions.  The
 12     state in Morgan Stanley papers says there is
 13     nothing set yet which is not surprising because
 14     the motions are not due until this Friday.  We
 15     do fully expect to be filing several motions for
 16     the hearing on July 23, that have been the
 17     subject of some correspondence between the
 18     parties.  So I don't think they will come to any
 19     surprise to Morgan Stanley.  With regards to the
 20     the discovery time, case management conference,
 21     itself, we understand that Mr. Bemis has a
 22     scheduling conflict and we would normally try to
 23     accommodate him on that.  Unfortunately, with
 24     the discovery cut-off coming up of September 3,
 25     we really believe we need to stick to our
00007
  1     existing hearing.  We have really three case
  2     management conferences, including July 23
  3     between now and the close of discovery, July 23,
  4     August 13 and August 27.  And when those were
  5     set back in February, on February 20th of the
  6     court's hearing then, the whole point of that
  7     was the parties foresaw that as we got towards
  8     the close of discovery, we likely would need
  9     more of the court's time.  We therefore set more
 10     frequent conferences and the court allowed us
 11     two hours for those including --
 12           THE COURT:  Let me ask you this.
 13           MR. MARMER:  I think that is right.  That
 14     is entirely important that we keep it and there
 15     is no easy way to move these dates.  Both
 16     Fridays are both terrible for us.
 17           THE COURT:  Let me --
 18           MR. MARMER:  We appreciate Mr. Bemis has a
 19     scheduling issue and we would normally be
 20     sympathetic to that and are sympathetic to that.
 21     The fact of the matter is everybody has been
 22     planning around those days, February 20th.  We
 23     all locked them into our schedule.  With regard
 24     to moving it, we very much oppose that and do
 25     expect to present several motions.
00008
  1           THE COURT:  What are the motions you
  2     expect to present?
  3           MR. MARMER:  Which motions?
  4           THE COURT:  Tell me right now what the
  5     motions are.
  6           MR. MARMER:  I'm sorry, sometimes the
  7     first couple words get cut off.  The answer is
  8     we had one motion which is going to address
  9     essentially a deficiency in the verification of
 10     the interrogatories that Morgan Stanley Funding
 11     has filed, the partial has verified, one in
 12     particular of their sets of the interrogatories
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 13     he had his deposition taken at which point he
 14     basically says "Beats me, I don't know anything
 15     about this."  That is fast on the heels of a
 16     series of other depositions where we have not
 17     been able to get to the bottom, the gist of it
 18     has to do with the nature of the claims in the
 19     Morgan Stanley Funding case against us.  So one
 20     of our motions attacks that.  We have another
 21     motion which we will deal with lifting certain
 22     confidentiality designations from certain of the
 23     pleadings, making a second motion on that as
 24     well as relating -- I think it would be the
 25     second one, in general it will be
00009
  1     nonconfidential motion.  We are going to ask
  2     Your Honor to designate four words in the recent
  3     order that Your Honor entered and is
  4     confidential and redact them and then we have at
  5     least a fourth motion which is going to deal
  6     with our second wave of content discovery.  Your
  7     Honor has ruled on the first four
  8     interrogatories.  We subsequently had filed
  9     additional discovery requests and there is
 10     considerable disputes between the parties
 11     concerning those.  There are several other
 12     matters where we are awaiting responses.
 13     Hopefully we will get them today from Morgan
 14     Stanley on some other outstanding discovery
 15     requests, depending on what those responses are,
 16     there may or may not be some other issues up.
 17     But those are just the issues that we presently
 18     have in the works and expect to be filing on
 19     Friday.
 20           THE COURT:  Which one of these did you
 21     know or not know about?
 22           MR. IANNO:  The one that I knew about was
 23     the motion that was directed to the contempt
 24     interrogatories and based --
 25           THE COURT:  That is the last one you
00010
  1     referred to?
  2           MR. IANNO:  That is the one we expected
  3     was coming.  We were going to say with that, we
  4     think that is premature until the court finishes
  5     the rules on the first set.  The order was just
  6     received by us yesterday and I assume Mr. Marmer
  7     received that same order.  So we think the court
  8     ought to finish with that set.  We think that is
  9     premature.  With regard to the verification and
 10     lifting of confidentiality designation, I'm
 11     personally not aware of what those issues relate
 12     to.  I know I have seen some letters requesting
 13     that.  I think we can work those out in all
 14     likelihood.  They can all wait a week.  There is
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 15     no real pressing thing that goes to the merits
 16     of this case.
 17           THE COURT:  I understand what you are
 18     telling me.  The problem is I don't have time
 19     the next week.  I leave for vacation after work
 20     on the 30th and I don't have any time on the
 21     30th.  I'm gone the following Friday and then we
 22     are in August.
 23           MR. IANNO:  August 13th.  There is nothing
 24     here that deals with the merits of the case that
 25     can't wait till August 13, if we expand the time
00011
  1     on August 13th to two hours if the court had the
  2     time available.
  3           THE COURT:  We don't.
  4           MR. IANNO:  In two hours we ought to be
  5     able to address this.  It goes to the heart of
  6     the matter, Judge.  If we have these motions on
  7     a regular case --
  8           THE COURT:  I understand that.  I would
  9     agree that is something we need to change.  I
 10     can tell you I'm not inclined to reset the case
 11     management conference.  That is set next Friday.
 12     In all honesty you are perfectly competent to
 13     argue any of these things.  I have no doubt that
 14     your client is not going to be injured if you do
 15     them and not Mr. Bemis.
 16           That said I would agree that we can't have
 17     a flood of substantive motions served one week
 18     before we are expected to argue them.  Today is
 19     Wednesday.  It would strike me for the case
 20     management conference that is set next Friday we
 21     need motions served by I think close of business
 22     Thursday at least shorten it.  You guys make up
 23     your mind if you are serving them or not and we
 24     can't been doing substantive motions the last
 25     day for service.  It is not fair.  And then from
00012
  1     now on I would agree the motions need to be
  2     served two weeks before the case management
  3     conference with a week to respond.
  4           MR. MARMER:  This is Ron Marmer.  I could
  5     just respond to that, expressly, I don't want to
  6     argue it, not address the court's point at all.
  7     The one thing that we need to contemplate in
  8     that two weeks point is that because the case
  9     management conferences are actually scheduled
 10     now two weeks apart, what is going to happen is
 11     that on July 23 when we are at the case
 12     management conference we will that day then have
 13     to file any motions that will be heard on August
 14     13, and on the August 13th case management
 15     conference we will that day have to file any
 16     motions for August 27.  I'm wondering if whether
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 17     we couldn't adapt this just a bit to make it
 18     maybe instead of one week ahead, maybe ten days
 19     ahead or something --
 20           THE COURT:  What are --
 21           MR. MARMER:  -- so there is a little
 22     window of opportunity and we are not at the case
 23     management conference and trying to finalize
 24     motions on the same day.
 25           THE COURT:  We have August 13th and when
00013
  1     is the next one after that?
  2           MR. MARMER: August 27th.
  3           THE COURT:  Then when after that?
  4           MR. MARMER:  Then we have the close of
  5     discovery, out of the normal.  There are some
  6     other things.  Those are the two.
  7           THE COURT:  Just the two.
  8           MR. MARMER:  Before, July 23, August 13.
  9           THE COURT:  Any objection for those two
 10     requiring them ten days ahead of time?
 11           MR. MARMER:  The close of discovery there
 12     is more stuff coming.
 13           MR. IANNO:  For the August 13th, Judge,
 14     that would be like July 30th.
 15           THE COURT:  That is okay.  We are really
 16     only -- really only talking August 27.
 17           MR. IANNO:  We do that one ten days.
 18     Judge, can I make a request, an ore tenus
 19     request, is that the one motion that is really
 20     problematic because Mr. Bemis isn't here is the
 21     one dealing with interrogatories because really
 22     he has to argue that for the client's behalf.
 23     He is the one that has been involved in that.
 24     It is the same motion we have heard.  It is just
 25     dealing with the different set of
00014
  1     interrogatories.  Those issues are really the
  2     same and I'm sure the client would not want me
  3     arguing those.  As competent as the court may
  4     think, that really is Mr. Bemis' area.  The
  5     other ones perhaps other attorneys can argue but
  6     the most compelling interrogatories on the
  7     contempt motion, we ask that the court postponed
  8     it until August 13.  If the court gave us 20
  9     days.
 10           THE COURT:  I know.  What is the response
 11     to the request that that one motion not be heard
 12     next Friday?
 13           MR. MARMER:  Our feeling is this has been
 14     really a subject of extensive delay.  We did get
 15     Your Honor's ruling and we sent a letter off
 16     promptly yesterday after getting the order to
 17     the attorneys for Morgan Stanley and said we
 18     think that Your Honor's ruling actually takes
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 19     into account virtually all of the disputes that
 20     exist as to the new set.  So our feeling was
 21     they ought to be able to tell us now.  We
 22     understand you used to have all these
 23     objections.  The judge ruled on whole chunks of
 24     this dispute, in her word.  In light of the
 25     judge's ruling, why don't you get back to us and
00015
  1     let us know in which instances you are going
  2     to -- you may want to preserve your position but
  3     in which instances are you going to agree with
  4     us that given the rulings that had already had
  5     come down, here is where we are at and let's
  6     procedure the same way.  If there is some area
  7     that is not addressed by the Judge's rulings
  8     let's get those tendered up so we can get any
  9     new feature that you believe is presented from
 10     the court for ruling so we aren't waiting and
 11     waiting and waiting.  This is a matter that has
 12     been extended for months and months.
 13           THE COURT:  Where is Mr. Bemis going to be
 14     on vacation?
 15           MR. IANNO:  He is out of the country.  He
 16     is on a vacation.
 17           THE COURT:  Where out of the country?
 18           MR. IANNO:  Somewhere up in the North
 19     Atlantic, I think and that is why he is not even
 20     available by telephone.
 21           THE COURT:  Do this by telephone.
 22           MR. IANNO:  He is going to be out of
 23     touch.
 24           THE COURT:  When is he leaving and coming
 25     back.
00016
  1           MR. IANNO:  Leaving tomorrow.  The 25th.
  2     Gone from the 14th, I guess, 15th through the
  3     25th.
  4           MR. MARMER:  Your Honor, while we are
  5     sympathetic to people wanting to take vacations
  6     let us say we scheduled our vacations and our
  7     client commitments based on what Your Honor
  8     ruled on February 20th when everything was
  9     there, including Mr. Bemis where he
 10     affirmatively accepted the dates that were
 11     discussed.  So our view is this is not any kind
 12     of unfair surprise or effort on our part to
 13     manipulate the schedule or set something for a
 14     special hearing on a date that no one could
 15     anticipate.  Everybody knew since February 20th
 16     to lock these dates in and plan around it, which
 17     we have done.
 18           THE COURT:  In all honesty on this, I
 19     don't want to say we won't hear that motion.  I
 20     understand what you are telling me.  We have not
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 21     even seen it.  For all I know it is going to be
 22     straightforward or it is not going to be
 23     straightforward so I am not going to rule on
 24     that part now.  I understand what it is you are
 25     telling me.  Is it plaintiff is going to file a
00017
  1     motion to compel answers to interrogatories or
  2     are there objections to interrogatories we are
  3     calling up?
  4           MR. MARMER:  We are filing motions to
  5     compel and there is also on the contempt part
  6     there is also a discovery request that is
  7     directed to documents as well as
  8     interrogatories.
  9           THE COURT:  Okay.  Let me do an order and
 10     you each get a copy.  I am going to defer ruling
 11     on your ore tenus motion to continue those
 12     hearings dealing with the contempt.  I want to
 13     see what they are.  Okay.  Okay.  Thank you very
 14     much.  Bye.  Thanks, sir.
 15           MR. IANNO:  Thank you, Judge.
 16           (Whereupon, the taking of the hearing
 17     was concluded at or about 9:00 o'clock a.m.)
 18                   -------------
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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  1                          IN THE CIRCUIT COURT OF THE 15TH
                             JUDICIAL CIRCUIT IN AND FOR
  2                          PALM BEACH COUNTY, FLORIDA
  3   
      COLEMAN (PARENT) HOLDINGS, INC.,
  4   
          Plaintiff,
  5   
      vs.                                CASE NO. 03-5045 AI
  6   
      MORGAN STANLEY & COMPANY, INC.,
  7   
           Defendant.
  8   
      --------------------------------------x
  9   MORGAN STANLEY SENIOR FUNDING, INC.,
 10        Plaintiff,
                                       CASE NO. CA 03-5165 AI
 11   v.
 12   MACANDREWS & FORBES HOLDINGS, INC.
 13   ----------------------------------------/
 14   
 15   
 16                The above-styled cause came on for hearing
             before the HONORABLE ELIZABETH T. MAASS at the
 17          Palm Beach County Courthouse, West Palm Beach,
             Florida, July 14, 2004 commencing at 8:45
 18          o'clock a.m.
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00002
  1   APPEARANCES:
  2          SEARCY, DENNEY, SCAROLA,
             BARNHARDT & SHIPLEY, P.A.
  3          By:  ROSALYN SIA BAKER, JR., ESQUIRE
             2139 Palm Beach Lakes Blvd.
  4          West Palm Beach, Florida 33409
             Appearing on behalf of the Plaintiff.
  5   
             CARLTON, FIELDS, P.A.
  6          By:  JOSEPH IANNO, JR., ESQUIRE
             222 Lakeview Avenue
  7          Suite 1400
             West Palm Beach, Florida  33401-6149
  8          Appearing on behalf of the Defendant,
             MORGAN STANLEY.
  9   
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             JENNER & BLOCK, LLC.
 10          By: RONALD MARMER, ESQUIRE
             One IBM Plaza, Suite 400
 11          Chicago, IL  606611
             Appearing on behalf of MACANDREWS & FORBES
 12          telephonically.
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1   (Whereupon, the following proceedings were had:).
  2           THE COURT:  This is Judge Maass.  Who do I
  3     have on the phone?
  4           MR. MARMER:  Morning, this is Ron Marmer.
  5           THE COURT:  I have you on the speaker
  6     phone in the courtroom in Coleman and Morgan
  7     Stanley.  Why don't you come forward so she can
  8     hear.  We wanted to reschedule the case
  9     management conference that is September the
 10     23rd.
 11           MR. IANNO:  Yes, Your Honor.  Joe Ianno
 12     here on behalf of Morgan Stanley, the senior
 13     funding plaintiff in the other case.  As you may
 14     recall back in February we scheduled numerous
 15     case management conferences.  The next one
 16     scheduled is July 23rd, a week from this Friday.
 17     At the time we scheduled them no one had
 18     coordinated a schedule.  Mr. Bemis who is the
 19     lead counsel and has been arguing all the
 20     hearings in the last two months for Morgan
 21     Stanley is out of the country starting tomorrow
 22     for ten days.  He won't be available.  We have
 23     asked to reschedule it a week, if possible,
 24     whatever, the court has on its schedule.  As it
 25     sits right now there is not a single motion that
00004
  1     has been filed or noticed for hearing at the
  2     case management conference.  So there is no
  3     prejudice to any party.  Now, I talked to Mr.
  4     Scarola about this.  He said the attorneys for
  5     Jenner and Block were objecting to this.  What
  6     we suspect and the reason for the second part of
  7     our motion is on Friday we are going to get a
  8     slue of motions that were supposes to be
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  9     scheduled for the following Friday.  That is
 10     what has been happening throughout this case.
 11     That results in the court getting these multiple
 12     binders for the case.
 13           THE COURT:  Ask the bailiff to step in.
 14           MR. IANNO:  And that results in the court
 15     getting as you have seen in the last couple of
 16     case management conferences the first binder,
 17     the second binder, then a complete binder.  What
 18     we are asking the court to do is amend their
 19     hearing procedures in this case to provide that
 20     the motions to be heard be filed two weeks prior
 21     to the case management conference and then any
 22     responsive memoranda be filed one week prior to
 23     the case management conference and that the
 24     party responsible for filing either the
 25     responsive memoranda, we can work this out
00005
  1     amongst ourselves because what is happening
  2     now --
  3           THE COURT:  I understand what you are
  4     saying.  Response.
  5           MS. BAKER:  I'm saying -- Ms. Baker.  I'm
  6     here for Jack Scarola.  Ron Marmer can better
  7     address these issues.
  8           THE COURT:  What did you want to say?
  9           MS. BAKER:  Here is the one.
 10           THE COURT:  Is that him?  We lost him.
 11     Call it.  I need the book.  Thanks.
 12           MR. MARMER:  We were not connected.  After
 13     I said good morning, Your Honor, and my name
 14     there was a beeping sound and we heard nothing
 15     further.
 16           THE COURT:  What Mr. Ianno was suggesting
 17     is there was nothing set at the case management
 18     conference right now that he believes perhaps
 19     plaintiffs are objecting only because they
 20     intend to file a big binder on Friday with
 21     substantive motions and they will have
 22     insufficient time to respond.  He was suggesting
 23     two things, won, the case management conference
 24     being reset and two that the case management
 25     orders be amended to require motions be served
00006
  1     two weeks before the case management hearing,
  2     responses within one week and they then
  3     coordinate my getting a single binder that
  4     includes both the motions and the response.
  5     What is your argument both in opposition I guess
  6     to resetting the case management case conference
  7     and amending the case management award?
  8           MR. MARMER:  Yes, Your Honor, there is.
  9     Thank you.  We do oppose both of those requests.
 10     First with regard to the July 23 case management
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 11     conference, we do intent to file motions.  The
 12     state in Morgan Stanley papers says there is
 13     nothing set yet which is not surprising because
 14     the motions are not due until this Friday.  We
 15     do fully expect to be filing several motions for
 16     the hearing on July 23, that have been the
 17     subject of some correspondence between the
 18     parties.  So I don't think they will come to any
 19     surprise to Morgan Stanley.  With regards to the
 20     the discovery time, case management conference,
 21     itself, we understand that Mr. Bemis has a
 22     scheduling conflict and we would normally try to
 23     accommodate him on that.  Unfortunately, with
 24     the discovery cut-off coming up of September 3,
 25     we really believe we need to stick to our
00007
  1     existing hearing.  We have really three case
  2     management conferences, including July 23
  3     between now and the close of discovery, July 23,
  4     August 13 and August 27.  And when those were
  5     set back in February, on February 20th of the
  6     court's hearing then, the whole point of that
  7     was the parties foresaw that as we got towards
  8     the close of discovery, we likely would need
  9     more of the court's time.  We therefore set more
 10     frequent conferences and the court allowed us
 11     two hours for those including --
 12           THE COURT:  Let me ask you this.
 13           MR. MARMER:  I think that is right.  That
 14     is entirely important that we keep it and there
 15     is no easy way to move these dates.  Both
 16     Fridays are both terrible for us.
 17           THE COURT:  Let me --
 18           MR. MARMER:  We appreciate Mr. Bemis has a
 19     scheduling issue and we would normally be
 20     sympathetic to that and are sympathetic to that.
 21     The fact of the matter is everybody has been
 22     planning around those days, February 20th.  We
 23     all locked them into our schedule.  With regard
 24     to moving it, we very much oppose that and do
 25     expect to present several motions.
00008
  1           THE COURT:  What are the motions you
  2     expect to present?
  3           MR. MARMER:  Which motions?
  4           THE COURT:  Tell me right now what the
  5     motions are.
  6           MR. MARMER:  I'm sorry, sometimes the
  7     first couple words get cut off.  The answer is
  8     we had one motion which is going to address
  9     essentially a deficiency in the verification of
 10     the interrogatories that Morgan Stanley Funding
 11     has filed, the partial has verified, one in
 12     particular of their sets of the interrogatories
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 13     he had his deposition taken at which point he
 14     basically says "Beats me, I don't know anything
 15     about this."  That is fast on the heels of a
 16     series of other depositions where we have not
 17     been able to get to the bottom, the gist of it
 18     has to do with the nature of the claims in the
 19     Morgan Stanley Funding case against us.  So one
 20     of our motions attacks that.  We have another
 21     motion which we will deal with lifting certain
 22     confidentiality designations from certain of the
 23     pleadings, making a second motion on that as
 24     well as relating -- I think it would be the
 25     second one, in general it will be
00009
  1     nonconfidential motion.  We are going to ask
  2     Your Honor to designate four words in the recent
  3     order that Your Honor entered and is
  4     confidential and redact them and then we have at
  5     least a fourth motion which is going to deal
  6     with our second wave of content discovery.  Your
  7     Honor has ruled on the first four
  8     interrogatories.  We subsequently had filed
  9     additional discovery requests and there is
 10     considerable disputes between the parties
 11     concerning those.  There are several other
 12     matters where we are awaiting responses.
 13     Hopefully we will get them today from Morgan
 14     Stanley on some other outstanding discovery
 15     requests, depending on what those responses are,
 16     there may or may not be some other issues up.
 17     But those are just the issues that we presently
 18     have in the works and expect to be filing on
 19     Friday.
 20           THE COURT:  Which one of these did you
 21     know or not know about?
 22           MR. IANNO:  The one that I knew about was
 23     the motion that was directed to the contempt
 24     interrogatories and based --
 25           THE COURT:  That is the last one you
00010
  1     referred to?
  2           MR. IANNO:  That is the one we expected
  3     was coming.  We were going to say with that, we
  4     think that is premature until the court finishes
  5     the rules on the first set.  The order was just
  6     received by us yesterday and I assume Mr. Marmer
  7     received that same order.  So we think the court
  8     ought to finish with that set.  We think that is
  9     premature.  With regard to the verification and
 10     lifting of confidentiality designation, I'm
 11     personally not aware of what those issues relate
 12     to.  I know I have seen some letters requesting
 13     that.  I think we can work those out in all
 14     likelihood.  They can all wait a week.  There is
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 15     no real pressing thing that goes to the merits
 16     of this case.
 17           THE COURT:  I understand what you are
 18     telling me.  The problem is I don't have time
 19     the next week.  I leave for vacation after work
 20     on the 30th and I don't have any time on the
 21     30th.  I'm gone the following Friday and then we
 22     are in August.
 23           MR. IANNO:  August 13th.  There is nothing
 24     here that deals with the merits of the case that
 25     can't wait till August 13, if we expand the time
00011
  1     on August 13th to two hours if the court had the
  2     time available.
  3           THE COURT:  We don't.
  4           MR. IANNO:  In two hours we ought to be
  5     able to address this.  It goes to the heart of
  6     the matter, Judge.  If we have these motions on
  7     a regular case --
  8           THE COURT:  I understand that.  I would
  9     agree that is something we need to change.  I
 10     can tell you I'm not inclined to reset the case
 11     management conference.  That is set next Friday.
 12     In all honesty you are perfectly competent to
 13     argue any of these things.  I have no doubt that
 14     your client is not going to be injured if you do
 15     them and not Mr. Bemis.
 16           That said I would agree that we can't have
 17     a flood of substantive motions served one week
 18     before we are expected to argue them.  Today is
 19     Wednesday.  It would strike me for the case
 20     management conference that is set next Friday we
 21     need motions served by I think close of business
 22     Thursday at least shorten it.  You guys make up
 23     your mind if you are serving them or not and we
 24     can't been doing substantive motions the last
 25     day for service.  It is not fair.  And then from
00012
  1     now on I would agree the motions need to be
  2     served two weeks before the case management
  3     conference with a week to respond.
  4           MR. MARMER:  This is Ron Marmer.  I could
  5     just respond to that, expressly, I don't want to
  6     argue it, not address the court's point at all.
  7     The one thing that we need to contemplate in
  8     that two weeks point is that because the case
  9     management conferences are actually scheduled
 10     now two weeks apart, what is going to happen is
 11     that on July 23 when we are at the case
 12     management conference we will that day then have
 13     to file any motions that will be heard on August
 14     13, and on the August 13th case management
 15     conference we will that day have to file any
 16     motions for August 27.  I'm wondering if whether
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 17     we couldn't adapt this just a bit to make it
 18     maybe instead of one week ahead, maybe ten days
 19     ahead or something --
 20           THE COURT:  What are --
 21           MR. MARMER:  -- so there is a little
 22     window of opportunity and we are not at the case
 23     management conference and trying to finalize
 24     motions on the same day.
 25           THE COURT:  We have August 13th and when
00013
  1     is the next one after that?
  2           MR. MARMER: August 27th.
  3           THE COURT:  Then when after that?
  4           MR. MARMER:  Then we have the close of
  5     discovery, out of the normal.  There are some
  6     other things.  Those are the two.
  7           THE COURT:  Just the two.
  8           MR. MARMER:  Before, July 23, August 13.
  9           THE COURT:  Any objection for those two
 10     requiring them ten days ahead of time?
 11           MR. MARMER:  The close of discovery there
 12     is more stuff coming.
 13           MR. IANNO:  For the August 13th, Judge,
 14     that would be like July 30th.
 15           THE COURT:  That is okay.  We are really
 16     only -- really only talking August 27.
 17           MR. IANNO:  We do that one ten days.
 18     Judge, can I make a request, an ore tenus
 19     request, is that the one motion that is really
 20     problematic because Mr. Bemis isn't here is the
 21     one dealing with interrogatories because really
 22     he has to argue that for the client's behalf.
 23     He is the one that has been involved in that.
 24     It is the same motion we have heard.  It is just
 25     dealing with the different set of
00014
  1     interrogatories.  Those issues are really the
  2     same and I'm sure the client would not want me
  3     arguing those.  As competent as the court may
  4     think, that really is Mr. Bemis' area.  The
  5     other ones perhaps other attorneys can argue but
  6     the most compelling interrogatories on the
  7     contempt motion, we ask that the court postponed
  8     it until August 13.  If the court gave us 20
  9     days.
 10           THE COURT:  I know.  What is the response
 11     to the request that that one motion not be heard
 12     next Friday?
 13           MR. MARMER:  Our feeling is this has been
 14     really a subject of extensive delay.  We did get
 15     Your Honor's ruling and we sent a letter off
 16     promptly yesterday after getting the order to
 17     the attorneys for Morgan Stanley and said we
 18     think that Your Honor's ruling actually takes
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 19     into account virtually all of the disputes that
 20     exist as to the new set.  So our feeling was
 21     they ought to be able to tell us now.  We
 22     understand you used to have all these
 23     objections.  The judge ruled on whole chunks of
 24     this dispute, in her word.  In light of the
 25     judge's ruling, why don't you get back to us and
00015
  1     let us know in which instances you are going
  2     to -- you may want to preserve your position but
  3     in which instances are you going to agree with
  4     us that given the rulings that had already had
  5     come down, here is where we are at and let's
  6     procedure the same way.  If there is some area
  7     that is not addressed by the Judge's rulings
  8     let's get those tendered up so we can get any
  9     new feature that you believe is presented from
 10     the court for ruling so we aren't waiting and
 11     waiting and waiting.  This is a matter that has
 12     been extended for months and months.
 13           THE COURT:  Where is Mr. Bemis going to be
 14     on vacation?
 15           MR. IANNO:  He is out of the country.  He
 16     is on a vacation.
 17           THE COURT:  Where out of the country?
 18           MR. IANNO:  Somewhere up in the North
 19     Atlantic, I think and that is why he is not even
 20     available by telephone.
 21           THE COURT:  Do this by telephone.
 22           MR. IANNO:  He is going to be out of
 23     touch.
 24           THE COURT:  When is he leaving and coming
 25     back.
00016
  1           MR. IANNO:  Leaving tomorrow.  The 25th.
  2     Gone from the 14th, I guess, 15th through the
  3     25th.
  4           MR. MARMER:  Your Honor, while we are
  5     sympathetic to people wanting to take vacations
  6     let us say we scheduled our vacations and our
  7     client commitments based on what Your Honor
  8     ruled on February 20th when everything was
  9     there, including Mr. Bemis where he
 10     affirmatively accepted the dates that were
 11     discussed.  So our view is this is not any kind
 12     of unfair surprise or effort on our part to
 13     manipulate the schedule or set something for a
 14     special hearing on a date that no one could
 15     anticipate.  Everybody knew since February 20th
 16     to lock these dates in and plan around it, which
 17     we have done.
 18           THE COURT:  In all honesty on this, I
 19     don't want to say we won't hear that motion.  I
 20     understand what you are telling me.  We have not
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 21     even seen it.  For all I know it is going to be
 22     straightforward or it is not going to be
 23     straightforward so I am not going to rule on
 24     that part now.  I understand what it is you are
 25     telling me.  Is it plaintiff is going to file a
00017
  1     motion to compel answers to interrogatories or
  2     are there objections to interrogatories we are
  3     calling up?
  4           MR. MARMER:  We are filing motions to
  5     compel and there is also on the contempt part
  6     there is also a discovery request that is
  7     directed to documents as well as
  8     interrogatories.
  9           THE COURT:  Okay.  Let me do an order and
 10     you each get a copy.  I am going to defer ruling
 11     on your ore tenus motion to continue those
 12     hearings dealing with the contempt.  I want to
 13     see what they are.  Okay.  Okay.  Thank you very
 14     much.  Bye.  Thanks, sir.
 15           MR. IANNO:  Thank you, Judge.
 16           (Whereupon, the taking of the hearing
 17     was concluded at or about 9:00 o'clock a.m.)
 18                   -------------
 19   
 20   
 21   
 22   
 23   
 24   
 25   
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 14          of the parties, nor am I a relative or employee
 15          of any of the parties' attorneys or counsel
 16          connected with the action, nor am I financially
 17          interested in the action.
 18                Dated this 14th day of July, 2004.
 19   
 20   
 21                      __________________________
                         SHARON L. SUGDEN,
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 22                      Shorthand Reporter
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COLEMAN (PARENT) HOLDINGS INC., 

Plamti:ff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF TiiE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 Al 

, . 

MORGAN STANLEY SENIOR FUNDING, CASE NO. CA 03-5165 Al INC., 

Plaintiff, 

vs. 

MACANDRBWS & FORBES HOLDINGS 
INC., et al., 

Defendant. 

I 

JOJNT SUBMISSION OF THE PARTIES FOR 
JULY 23, 2004 CASE MANAGEMENT CONFERENCE 

ijj 005/015 

Pursuant to the Court's Order of February 24, 2004, the parties in the above-referenced 

action hereby submit the following Joint Submission in advance of the July 23, 2004 Case 

Management Conference. 

I. Agreed.-Upon Statement Of Background And Procedural History 

The following is the parties' agreed-upon summary of the two companion cases now 

pending before this Court, which have been consolidated for trial. 

A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. 
(Case No. 03 CA-005045 Al) 

Background. This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH'') 
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sold its 82% interest in The Coleman Company. Inc. ( .. Coleman'') to Sunbeam Corporation 

("Sunbeam"). Morgan Stanley & Co., Inc. ("Morgan Stanley') served as financial advisor to 

Sunbeam for parts of the acquisitidn transaction and served as the lead underwriter for a 

$750,000,000 debenture offering that Sunbeam used to finance the acquisition. 

CPH's Complaint alleges claims arising from this transaction for fraudulent 

misrepresentation, negligent IPisrepresentation, aiding and abetting fraud, and conspiracy. 

CPH's Complaint has sought damages of at least $485 million and has reserved the right to seek 

punitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also 

denies CPH's entitlement to damages. 

Procedural Bistor,I. CPH filed its Complaint on May 8, 2003 (the "CPH Action"). 

Morgan Stanley filed its Answer on June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismiss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On The Pleadings. The Court held a hearing on these motions on December 12, 2003. On 

December 15, 2003 , the Court issued an Order denying both motions. On January 9, 2004, 

Morgan Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss. 

See Florida Rule of Appellate Procedwe 9.130(a)(3)(A) (providing for interlocutory appellate 

review of non-final orders "concerning venue,,). On Febnwy 20, 2004, the Court consolidated 

CPH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH 

and MacAndrews & Forbes Holdings Inc. 

B. Mora:an Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et 
at. (Case No. 03 CA·OOSl(;s Al) 

Background. This action arises out of the same series of :financial transactions as the 

CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF'') and other lenders entered 

into a credit agreement with Sunbeam under whlch MSSF agieed to provide senior secured 

2 
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financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller 

companies. 

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings Inc. ("MAFCO'') and CPH provided false 

information to MSSF about the "synergies" that Sunbeam would achieve from the combination 

of Sunbeam and Coleman. MSSF alleges that Defendant's jnflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges 

that it suffered hundreds of millions of dollars in damages when Sunbeam declared banlauptcy in 

February 2001 and defaulted on acquisition·related loans. MSSF has alleged claims for fraud 

and negligent misrepresentation, and has reserved the right to seek punitive damages, CPH 

denies the material allegations in MSSF's Complaint and also denies MSSF,s entitlement to 

damages. 

Procedural History_ MSSF filed its Complaint against MAFCO and CPH on May 12, 

2003 (the "MSSF Action''), The MSSF Action was initially assigned to Division AG. Because 

the MSSF Action and the CPH Action im'olve the same series of fmancjal transactions and arise 

from a common set of operative facts, the parties agreed that the two cases are companion cases 

under Local Rule 2.009 and requested a transfer to Division Al, where the first-filed, lower 

numbered CPH Action was assigned, The motion to transfer was granted on June 9, 2003, 

Defendants CPH and MAPCO filed their Answer on June 25, 2003. On February 20, 20041 the 

Court consolidated MSSF's action against CPH and MAFCO with CPH's action against Morgan 

Stanley. 

3 

16div-005635



0711812004 1 3:50 FAX 581 859 7388 CARLTON FIELDS WPB -·--·-------

Il. Report On Discovery In The Two Cases 

A. Morgau Stanley's And MSSF's Posidon On Discovery 

1. Merits Discovery 

� 008/015 

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discovery in these consolidated aciions. The parties have exchanged hundreds of thousands of 

pages of documents, have served and answered multiple sets of interrogatories and requests for 

admission, and have deposed more than two dozen party and non-party witnesses. Discovery in 

both cases is ongoing. 

At the February 20, 2004 Case Management Conference, counsel for Morgan Stanley 

infonned the Court that - according to counsel's best estimates - approximately seventy (70) 

additional depositions would need to be completed before the close of fact discovery. 

Thereafter, on or about March 11, the parties agreed to take alternate weeks for taking and 

defending depositions. 

Since the February 20 Case Management Conference, twenty-two (22) additional 

depositions have been completed. Five (5) more depositions have been scheduled and are 

confirmed for the wee.ks ahead Morgan Stanley has seven (7) outstanding requests for 

deposition dates of CPH and MAFCO witnesses - and has attempted to secure deposition dates 

for several additional non.party witnesses. 

Jn their Position on Disco'Very (below). CPH and MAFCO correctly point out that 

Morgan Stanley did not begin taking depositions in these cases until several months after CPH. 

This is hardly swprising since - unlike CPH and MAPCO - Morgan Stanley bas not been a 

party to any of the prior Sunbeam-related cases. Given their five-year "head start" in collecting 

and reviewing relevant documents, interviewing witnesses, taking depositions, and litigating 

Sunbeam.related issues, it should come as no surprise that CPH was prepared to begin taking 
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depositions earlier than Morgan Stanley.' MoreoV'er, Morgan Stanley's Motion to Dismiss and 

Motion for Judgment on the PleadingS was not decided until the middle December 2003. If 

granted.1 this motion either would haYe eliminated the need for costly and expenshre depositions 

or, at a minimum, would haV"e substantially altered the manner in which deposition discovery is 

conducted in these cases, since the ovel'Wbelming majority of party and non-party witnesses in 

these cases live and work in N� York. 

The parties have experienced considerable difficulty scheduling depositions in light of 

scheduling conflicts for counsel on both sides and the location of the witnesses, almost all of 

whom are located outside of Florida. CPH and MAFCO ha-ve offered wjtnesses for depositions 

outside of Florida on dates previously established by the Court for Case Management 

Conferences and have, on several occasions, confinned (and then canceled or postponed) 

depositions previously set to go forward. 

. For example, CPH and MAFCO twice postponed the deposition of Bany Schwartz (now 

completed), postponed the deposition of Bruce Slovin (now completed). and postponed the 

deposition of James Robinson, for various reasons ranging from '"unavoidable conflicts" to 

"medical emergencies." Another CPR I MAPCO witness, Lawrence Jones, was only available 

on a day that had been previously scheduled by the Court for a Case Management Conference, 

and is now expected to be unavailable for an unspecified amount of time due to upcoming 

surgery. Similar scheduling considerations have required Morgan Stanley to postpone the 

depositions of other deposition witnesses, many of whom no longer work for Morgan Stanley 

and are no longer under its control. 

1 Morgan Stanley did not obtain access to the over.vhelming majority of documents in this case 
until September 2003, when CPH began to produce hundreds of thousands of documents to 
Morgan Stanley, including more than four hundred (400+) deposition transcripts from prior 
Sunbeam-related matters. 
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Even when depositions have bee� successfully scheduled, the panies have experienced 

difficulties beyond their control that have prevented the deposition from going forward. When 

Mr. Schwartz's deposition was finally scheduled and confirmed for June 18, for example, the 

deposition needed to be postponed (for a third time) because Morgan Stanley's attomeys were 

unable to make it to New York for the deposition due to inclement weather and cancelled flights. 

. Morgan Stanley is of course willing to accommodate the legitimate scheduling 

considerations of witnesses and their counsel - but these schedule conflicts and difficulties have 

prevented the parties from proceeding with depositions at the pace contemplated during the 

February 20 Case Management Conference, 

Finally, the parties have had to divert resources away from deposition discovery to 

address collateral issues unrelated to the merits of these consolidated actions. These issues are 

discussed in the next section. 

2. Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause. On May 14, 2004, the 

Court converted CPH1s Motion for a Rule To Show Cause into a Motion for Contempt. Oµ 

March 19, CPH served its first set of interrogatories ?'elating to that motion, Morgan Stanley 

responded to those Interrogatories on June 16, 2004 and provided supplemental responses to 

CPH on June 29, 2004. On July 12. 2004, the Court entered an Order dll'ecting Morgan Stanley 

to supplement its responses to those Interrogatories within twenty days, including certain 

responses to be filed directly with the Court under seal. 

On May 28, CPH served its second set of interrogatories relating to its motion for 

contempt - together with a set of doCUI11ent requests relating to that motion. On that same date, 

Morgan Stanley served its own interrogatories and requests for documents on CPH relating to 

CPH's motion for contempt. The parties served responses and objections to this "second wave" 
of non-merits discovery on June 28, 2004. 

6 
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CPH's contempt motion, together with CPH's related Motion to Allow Arthur .Andersen 

Access to Confidential Transcript (filed May S, 2004) and other motions relating to the 

confidentiality of documents and pleadings, have required extensive additional briefing, 

necessitated attendance of counsel at multiple specially-set hearings in Florida, and the 

preparation of non-merits discovery requests and responses. CPH's objections also have 

prevented attorneys from Kellogi, Huber, Hansen, Todd, and EV'ans P.L.L.C, ('�KHHTE") from 

participating es co-counsel and assisting with discovery. These satellite issues have prevented 

the parties from. conducting depositions at the pace originally contemplated during the February 

20, 2004 Case Management Conference. 

It is apparent that CPH and MAFCO, acting in concert with Arthur Andersen, are using 

the non-merits discovery served in these cases to ;manipulate the proceedings in these 

consolidated actions and Civil Action No. 04-22577 AA. now pending before Judge Miller. In 

pleadings filed with Judge Miller, Arthur Andersen bas moved for sanctions against Morgan 

Stanley, sought to disqualify Morgan Stanley's attorneys in that action, and moved to stay all 

disco""Very in that action. Simultaneously, CPH (who has professed a ''unity of interest'' with 

Arthur Andersen) has sought, through the non-merits discovery seived in these consolidated 

actions, to discover detailed information regarding Morgan Stanley's damages claims in the Civil 

Action No. 04·22577 AA. CPH seeks this infonnation despite the fact that Arthur Andersen is 

not a party in these consolidated actions; Kirkland & Ellis LLP does not represent Morgan 

Stanley in Civil Action No. 04-22577 AA� and CPH has objected to Morgan Stanley's chosen 

counsel (KIDlTE) from appearing in these consolidated actions. 

The satellite issues and gamesmanship described in this section have prevented the 

parties from conducting depositions at the pace originally contemplated during the February 20, 

2004 Case Management Conference. 
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B. CPH'S And MAFCO's Position On Discovery 

CPH and MAPCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAFCO object to the remaining st.atements concerning disco-very as incomplete, misleading, and 

self-serving on the part of Morgan Stanley and MSSF, because it is quite clear that this case is on 

track to be tried as scheduled in January 2005. CPH and MAFCO expressed these obj ecti.ons to 

Morgan Stanley and MSSF, and requested that a neutral statement of the discovery status be 

substituted, but Morgan Stanley and MSSF refused that request. Consequently, CPH and 

MAPCO provide the account of discoveiy that follows. 

1. Deposition Discovery 

AB of July 15, 2004, 38 depositions have been taken. Of those depositions, 29 have been 

taken by CPH and MAFCO, and 9 have been taken by Morgan Stanley and MSSF: 

WITNESS 
Boone, Shani .... -- ·-· 
Chang, Tyrone . - ..... . . . ·--���Y· ��� 
Fuchs, Alexandre 

.. .. . . .. 

Hart, Michael 

Kitts, Robert . .  ·- .. .. . . 

������(by J�� �!�tnic�?. 

· 
-;

· 
'AiiliiArioN· · -· · · 

i>'ATi 
·
-

· 
·
·
T

· -· 
TAKEN-BY . ··r·-- ·-··- . . ... � --· ---· - ··---.;.. .... ---- ···--··J 

; Morgan Stanley ; 04/22/2004 I CPH/MAFCO 1 .. -
.. '.. ·M"��ans�;y- ;----

·
01108/2004- · :-·cpHJMAPco ; 

•• o -••• .. ••1 •-• o o ·- ••••••• ·--• ''''' '  --•·•-•• .. _., ,, , I 

'. Morg;m Stanley ; 0610412004 : CPHIMAFCO , r-·· ,, ___ ··--·····.. ·-. .. . ·-··"- · ---·--.. -·-· ··--- . 
Morgan Stanley ' 02/13/2004 1 CPHIMAFCO · . . . -·· ". -- ;... - .• -· . ·- ·-.. ·-· -· I 

. MSS'.F . 05/19/2004 I CPHIMAPCO ! -- ... -- ·-. i -· -- - ---· · ·--- ··- ---
1 

Morgan Stanley 0211212004 ; CPHIMAFCO . : ... - ..... .... .. r·· ··-· . . ·-· .. ·.· -- ·- .. -. ··! 
Morgan Stanley 09/09/2003 ; CPHIMAFCO ; 

• •-• •-•• •-• '" ' •• ••-• • ' •• •- ""•"' ••• ••' ,.J __ ' ··-• ,._,, • ""••• • I 

��. �m�.!_ R�?·���� S�����) _ Morgan Staulcy : 02110/2004 . CPHIMAFCO · 
.. 

·-
(: M�!!�.s�� 

--�
· · ··

o4102ilo� ���;-�a��o�j 
Savarle, Andrew --........ -· - ···-. 
Smith, R. Bram 
Strong, Williarn 
Stynes. James ·-- .. -- . 

_.'.l)'r�=!.J�� 

Webber, Joshua 
_ .... - . .... ___ _ 

Wbelan, Christopher 
.. -· ·-- ·--- -·· ···-
- ���� Wi���- . ... .. �-· 

Morgan Stanley l 01122/2004 · CPHIMAFCO : 
' - �·

MSSF
-··- · 

_ 

.... 

02/24/20M0• • ;cP"HiMA.Foo"" I - . . . .  . .. _ ·-· ··-····-. ·-- - .• J 

: Morgan Stanley 12/04/2003 1 CPH/MAFCO ; 
. .. 

· ·-M��a.n· sian1eY" · r· · «>71i3'2oo4 · ·-� cPWM'.AFco ··
! .. . -· - .. - . -- - . -- . . .. . ... . r· · -- •. --

· 
- - - --- . 

... �����-��.anl�. ; 09/1512003 I CPH/MAFCO ; 
! Morpnstantey �· ·-ii1i4!2003-··· ;-ci>WMAFco· : 
·- --· · ·-· .... · r·· ·.. -- - · -i··-- ···--. . · ·--· ·· --1 · Morgan Stanley 1 05/1812004 ; CPHIMAFCO , ·-'--·-··· ·-- - - , __ .. _ ·--· - _,,_ --- · -·-

-· ... L �?��s�!�·-·i .. �111�1�0� - ·  ; __ �!�c�_ i 
; Morgan Stanley , 07/0112004 i CPHIMAFCO : ... ··-· ·J··-··· ·- - -· ·-- .. -·- ·-;-- ·-- ·--.--· ·· . ·- ·r - .. -.. - . .... : 

Yoo1 Gene ! Morgan Stanley 1 06/16/2004 � CPRIMAFCO : -· ... .. ·-·- ··-·- .... ··- · , --·,·- -··· · --··- ·--· ··-- -----·-··-·- ·-· ....... ... ···-·"'--- .. --·--·-· 
THIRD PARTIES · ..... • --• -••• -· - ·- ·--·· -· ·-•• •• ___ , .. ....... ·•-·-··-- . •. ,I 

Bornstein, Lawrence . - .... ·· -·, : ArthurAndei-sen I Ol/lS/2004 : CPWMAFCO ! 
... _ .. . ___ ,,, ... - --···. . -- -·- . . -·- ··· .. . - -- .... . . -' 

g 
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Brockel.man, Mark 
-· . ·-· . ·-· . --· 

Denkhaus, Donald 
Kistler, Vance 

.. .  . . . . 

Pastrana, Dennis 

Pruitt, William 
. . . . .. ·-· 

Dean.Alan 

Lurie, Jam.es 

Stack, Heather 
. . . 

Y ales, Scott 

.. ?��!.J?�d 
Ginstling, Nonnan 

MAFCO (by Steven Fasman) 
-

_ !,•.g:����!P� ·- _, .. . 

S!1_i�.! Jo� 
. .. 

Schwartz, Barey 
Shapiro, Paul 
.. . .. 

Slotkin, Todd . . 

Slo'Vin, Bruce 

CARLTON FIELDS WPB 
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. .. ·- . -· . .. -

Arthur .Andersen , 01/14/2004 CPWMAFCO . 
I•-• ••-• ,..,. ""' I,._ o ••• ow ' ••- •-•- -• ••--• ••-- •-•• ·-- ,., .. _,,_ J 

· Arthur Andersen · 
'-·-· ... - .. _· 

11/06/2003 I CPHIMAFCO ' 

Arthur Andersen 
.... --- . .. -

. Arthur Andersen . . ·-- ... . . 

: Arthur AndeISen 

Davis Polk& 
Wardwell 

Davis Polle & 
WBrdwell 

Da.,,..is Polk & 
Wardwell 
Sunbeam 

MAFCO 
MAPCO 

MAPCO 

MAFCO 
MAFCO 
MAPCO 

- · .��<>����� �: . .  ; ������ . 
01/1212004 : CPH/MAFCO . 

I 01/13/2004 i CPHIMAFCO : J. · - ... -·-· -·-· ·--. .  --·-··-· . ... . J 

I 
-· · 

06/03/2004 
. CPHJMAFCO 
I : 

06/18/2004 

OS/25/2004 

_.:_ .. -- -·-·· ··- . .. : 
. ; 

CPH/MAFCO 
I • . , , . . .. .. 

. CPH/MAFCO ; 
.. - . ·--· . . . . 

1 �12_�(.20��-... . . . _I ���� . .• .  

06/2412004 
.·. --·· .. ..... 

04/06/2004 i 
�- · --- . . . ·-· . 

MS 

MS 

MS 

I 

09/15/2003 

Ol/21/2004 
... -· .. . 04/2712004 
07/08/2004 

' 
I ••• 

, MS 
--·- -· ·-· 

MS 
- - ··-- .. .  

06125/2004 MS 
-· -! 

. .... •. · ·-·- .. .. . . ... .. 

MAFCO 
MAFCO 
MAFCO 

06/08/2004 MS 
07 /07/2004 MS 

. - ... .. 

I 05/1212004 MS 
I ••- ' ••• ' --• ••• '' _,!._,, o • 

ID addition, both sides have requested deposition dates for certain individuals, and 

expressed interest in deposing still other individuals. Although Morgan Stanley and MSSF make 

it sowid as if scheduling issues have been caused only by CPH, in fact, Morgan Stanley and 

MSSF frequently have delayed providing dates for depositions and have changed previously set 

dates. In any event, Morgan Stanley's and MSSF's finger-pointing is irrelevant, because there is 

no J110tion pending before this Court concerning deposition scheduling - indeed, to date, no 

such motion ever bas been filed. 2 

2 Al!. for the charge of Morgan Stanley and MSSF that they ''did not obtain access to the 
overwhelming majority of documents in this case until September 2003,,, and that CPH only 
"began to" produce documents then, those statements are wrong. In timely response to the 
document requests of MoJgan Stanley and MSSF 1 CPH made the vast majority of its documents 
available for re-view on August 15, 2003 and the revjew began then. By September 8, 2003, as a 
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Concerning the statement of counsel for Morgan Stanley and MSSF at the February 20, 

2004 hearing that at least 70 depositions would need to be completed before the fact discovery 

cut-off, CPH and MAFCO believe that counsel's estimate is exaggerated. In any event, given 

that approximately 10 attorneys presently are appearing for Morgan Stanley and MSSF in this 

case, Morgan St.auley and MSSF certainly have the resources to complete all necessary 

depositions before the September 3, 2004 discovecy cut-off. 

2. Discovery concerning CPH's motion for contempt 

Tue parties have served interrogatories and docum�t requests on each other in 

connection with CPH's motion for contempt. Because Morgan Stanley's and MSSF's responses 

to the discweey requests that CPH and MAFCO served on March 19 were insufficient, however, 

CPH and MAFCO filed a motion to compel. On July 12, this Court entered an order granting 

that motion in part, and directing Morgan Stanley and MSSF to pro'\Pidc further information 

within 20 days. 

CPH and MAFCO also served further interrogatories and document requests in 

connection with CPH's motion for contempt on May 28, and Morgan Stanley and MSSF have 

several responses to those discovezy requests. Because CPH and MAFCO believe that the 

responses are deficient in many respects, howcwer, CPR and MAPCO have filed a motion to 

compel to be heard at the July 23 Case Management Conference. 

letter written by counsel for Morgan Stanley and MSSF continns, CPH's document production 
was "substantially completed." That was before any deposition had occurred. 

10 
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m. Pretrial Schedule 

On February 24, 2004, the Court entered an order setting this matter for trial in January 

2005, and on March 23, 2004, this Court entered an Agreed Order setting the pretrial schedule in 

this matter and scheduling trial to begin on January 18, 2005. 

Dated; July 15, 2004 

c=: � �� Jolm Scarola (FL -=:169�) 
SEARCY, DENNEY, SCAROLA, 

ARNllARDT & SHIPLEY, P.A.. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33402-3626 
(561) 686-6300 

Jerold s. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One mM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222·9350 

Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings Inc. 

#1127347 

11 

oseph anno, Jr. (FL Bar No. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street. N.W., Suite 1200 
WashingtOn, D.C. 20005 
(202) 879-5000 

Counsel for Morgan Stanley & Co., Inc. and 
Morgan Stanley Senior Funding, Inc. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

DOROTHY H.  WILKEN 

CLERK OF CIRCUIT COURT 

CIRCUIT CIVIL DIVIS!OfJ 

II 1! j � "·'11'11 J' ' J I '-:·j 
.....,. - • '- \�i't, 

COPY I ORIGINAL 
RECEIVED FOf1 F!Lli\JG 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION TO SET A HEARING ON THE 

CONTEMPT MOTION AND EXTEND MERITS DISCOVERY 

Defendant Morgan Stanley & Co. Incorporated and Plaintiff Morgan Stanley Senior 

Funding, Inc. (collectively "Morgan Stanley"), by its attorneys, respectfully moves this Court, 

pursuant to Fla. R. Civ. P. 1.280 & 1.460, Fla. R. Jud. Admin. 2.085(d), and the Court's inherent 

authority to manage its docket, to amend the Pretrial Schedule in these consolidated actions to 

(1) extend merits discovery and other pretrial deadlines; and (2) establish a schedule for the 

prompt resolution of Coleman (Parent) Holdings, Inc.'s ("CPH") (renominated) Motion for 

Contempt. In support of its motion, Morgan Stanley states as follows: 

STATEMENT OF FACTS 

A. Procedural History 

1. These complex consolidated actions arise out of a 1998 acquisition transaction in 

which CPH sold its 82% interest in The Coleman Company, Inc. to Sunbeam Corporation. 

Morgan Stanley & Co. Incorporated ("MS & Co.") served as financial advisor to Sunbeam for 

WPB#5824 I LI 
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parts of the acquisition transaction and served as lead underwriter for a $750,000,000 debenture 

offering that Sunbeam used to finance the acquisition. Morgan Stanley Senior Funding, Inc. 

("MSSF") and other lenders provided senior secured financing to Sunbeam in connection with 

Sunbeam's acquisition of Coleman and two smaller companies. 

2. CPH filed the initial action in this litigation (Civil Action No. CA 03-5045 AI) on 

May 8, 2003. CPH's Complaint alleges claims against MS & Co. for fraudulent 

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy. CPH 

seeks damages in excess of $485 million, and has reserved the right to seek leave to amend its 

Complaint pursuant to Fla. Stat. § 768. 72 to seek punitive damages in excess of $1.5 billion. 

3. MSSF filed the second action in this litigation (Civil Action No. CA 03-5165 AI) 

on May 12, 2003. MSSF' s Complaint, which is in the nature of a counterclaim, alleges claims 

against CPH and its parent company MacAndrews & Forbes Holdings Inc. ("MAFCO") for 

fraudulent misrepresentation and negligent misrepresentation. MSSF seeks compensatory 

damages in an amount to be determined at trial and has reserved the right to seek leave to amend 

its Complaint pursuant to Fla. Stat. § 768.72 to seek punitive damages. 

4. On June 25, 2003, MS & Co. filed its Motion to Dismiss Pursuant to Florida Rule 

of Civil Procedure Rule 1.061 Or in the Alternative for Judgment on the Pleadings. These initial 

motions, if granted, would have disposed entirely of Civil Action No. CA 03-5045 AI - and 

would have lead to the re-filing of Civil Action No. CA 03-5165 AI in New York. Morgan 

Stanley sought to have these threshold motions heard promptly but, due to the repeated 

unavailability of CPH's Chicago counsel, was unable to obtain a hearing on its Motion to 

Dismiss until December 12, 2003. The Court entered an Order denying the motions on 

December 15, 2003. That Order is on appeal and fully briefed. 
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5. While the Motion to Dismiss was pending, the parties engaged in substantial 

written and deposition discovery. The parties exchanged hundreds of thousands of pages of 

documents, served and answered hundreds of requests for admission, and dozens of 

interrogatories. Indeed, even before the first Case Management Conference (February 20, 2004), 

the parties completed eighteen (18) depositions and appeared before the Court on seven (7) 

separate occasions to resolve discovery motions. 

6. On February 20, 2004, and after ruling on the Motion to Dismiss, the Court held 

the first Case Management Conference on the two actions. At that time, the Court consolidated 

the two cases. Additionally, counsel for CPH agreed that these consolidated actions address 

"matter[s] of substantial magnitude," and would require a four-week jury trial. (Feb. 20, 2004 

Hrg. at 9-10.) 

7. At the February 20, 2004 Case Management Conference, counsel for Morgan 

Stanley advised the Court that approximately seventy (70) fact depositions remained to be 

completed, and that Morgan Stanley intended to retain additional counsel.1 Morgan Stanley 

retained additional counsel - attorneys from the law firm of Kellogg, Huber, Hansen, Todd & 

Evans P.L.L.C. ("KHHTE") - three days later on February 23, 2004. 

8. At the February 20, 2004 Case Management Conference, the parties and the Court 

discussed a proposed trial date. Counsel for Morgan Stanley recommended that, because of the 

substantial discovery and other pretrial tasks left to be completed, the Court should set a trial 

1 The vast majority of witnesses in this action are outside the jurisdiction of the Court and thus their depositions are 
necessary for both discovery and the preservation of their testimony. 
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date no earlier than February 25, 2005.2 Counsel for CPH and MAFCO proposed trial dates 

beginning in August 2004. The Court set the trial for January 18, 2005. The parties then agreed 

to negotiate the pretrial schedule working backwards from the January 18 trial date. 

9. After the February 20 Case Management Conference, and continuing through 

early March, counsel for the parties negotiated the pretrial schedule. On March 11, 2004, 

counsel for the parties conducted a conference call to resolve, among other things, the proposed 

pretrial schedule and how depositions would be scheduled on a going-forward basis. During the 

call, the parties agreed on a schedule predicated on the Court's January 18 trial date - and 

further agreed to alternate weeks for taking and defending depositions. (Mar. 11, 2004 Letter 

from T. Clare to M. Brody (Ex. I).) 

10. At no point during the March 11, 2004 telephone conference (or during any other 

discussion among the parties regarding the proposed pretrial schedule) did counsel for CPH tell 

Morgan Stanley's attorneys that CPH intended to file (the next day) a Motion for a Rule to Show 

Cause and seek additional discovery related to that motion. Accordingly, the pretrial schedule 

discussed by the parties (and later presented to the Court) contained no allowance or provision 

for these non-merits discovery and proceedings. 

11. The parties submitted the proposed pretrial schedule to the Court on March 12, 

2004. That same day, CPH filed its Motion for a Rule to Show Cause. 

2 Counsel for Morgan Stanley noted that, given the "sheer number of deposition in this case," even a February, 2005 
trial date would be a "very aggressive schedule." (Feb. 20, 2004 Hrg. 10.) 
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12. On March 19, 2004, the Court entered an Order establishing the following pretrial 

deadlines: 

Date 

413012004 

61412004 

6118/2004 

6/28/2004 

8/6/2004 

91312004 

911012004 

912012004 

912412004 

10/8/2004 

10/18/2004 

10/25/2004 

11/8/2004 

11119/2004 

11/19/2004 

11119/2004 

12/3/2004 

12/3/2004 

12/3/2004 

12/6/2004 

12/8/2004 

12110/2004 

12113/2004 

12113/2004 

12113/2004 

12/20/2004 

WPB#582411.1 

Event 

MS Initial Choice-of-Law Brief 

CPH's Choice-of-Law Opposition 

MS Choice-of-Law Reply 

Hearing on Choice-of-Law 

Amendment of Pleadings 

Completion of Fact Discovery 

Plaintiffs' Expert Disclosures 

Summary Judgment Briefs 

Defendants' Expert Disclosures 

Rebuttal Expert Disclosures 

Depositions of Experts (2 weeks) 

Summary Judgment Oppositions 

Summary Judgment Replies 

Deposition Designations Exchanged 

Mediator Selected 

Summary Judgment Hearing 

Deposition Counter-Designations & Initial 
Objections Exchanged 

Motions in Limine 

Witness Lists & Trial Exhibit Lists Exchanged 

Mediation 

Objections to Counter-Designations Exchanged 

Meet-and-Confer re Deposition Designations 

Deposition Designations, Counter Designations, 
and Objections to Designations and Counter 
Designations provided to the Court 

Joint Pretrial Stipulation 

Motion in Limine Oppositions 

Pretrial Conference (3 days) 

5 

Status 

Completed 

Completed 

Completed 

Completed 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

Pending 

16div-005648



Date Event Status 

1114/2005 

1/14/2005 

1/18/2005 

Final Pretrial Conference 

Jury Instructions and Verdict Forms Exchanged 

Jury Trial Begins (15 days) 

Pending 

Pending 

Pending 

(Mar. 19, 2004 Agreed Order Concerning Pretrial Schedule.) 

B. The Parties Have Diligently Pursued Merits Discovery 

13. Since the February 20, 2004 Case Management Conference, the parties have 

conducted substantial written and deposition discovery addressed to the merits of the 

consolidated actions. The parties have: 

• taken 22 depositions (all of which required travel for counsel); 

• briefed and resolved 11 discovery motions; 

• appeared for 5 in-person discovery hearings (all of which required travel 
for counsel); 

• served seven sets of written discovery on merits issues including 
interrogatories, requests for admission, and requests for production; 

• served multiple third parties with document requests; 

• conducted time-consuming document reviews of back-up e-mails and 
employee personnel files; 

• fully briefed and argued the choice-of-law issue; and 

• completed briefing the appeal of the venue issue in the Fourth District 
Court of Appeal. 

14. The parties have conducted discovery on an aggressive weekly schedule, with 

multiple depositions, written submissions to the Court, and I or court appearances frequently 

taking place in a single week. Scheduling is complicated by the fact that each of the Case 

Management Conferences - and all of the depositions that have been conducted since the 

February 20 Case Management Conference - have required extensive out-of-town travel. 
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Indeed, since the February 20 Case Management Conference, not a single deposition has taken 

place in Florida, Chicago, or Washington, D.C.3 

15. The scheduling of depositions is further complicated because many of the 

deponents are non-parties. Therefore, deposition scheduling requires the coordination of 

calendars for the witness, counsel for the parties (including travel in every instance), and 

sometimes counsel for third parties. (See July 9, 2004 Letters from M. Brody to T. Clare (Ex. 2); 

July 1, 2004 CPH Notice of Unavailability; July 9, 2004 MS Notice of Unavailability.)  

Additionally, various "unavoidable conflicts" and family emergencies have arisen, requiring 

depositions to be cancelled or postponed on short notice. (See Apr. 22, 2004, May 21, 2004 & 

June 16, 2004 Letters from M. Brody to T. Clare (Ex. 3).) 

C. CPH's (Renominated) Motion For Contempt Has Substantially Interfered 

With The Progress Of Merits Discovery 

16. On March 12, 2004, CPH filed a Motion for a Rule to Show Cause. In its motion, 

CPH alleged that Morgan Stanley violated the Stipulated Confidentiality Order in these 

consolidated actions by (1) giving its own counsel, KHHTE, a copy of the CPH I Arthur 

Andersen Settlement Agreement; and (2) using the Settlement Agreement for an allegedly 

improper purpose - filing a pre-existing claim against Arthur Andersen. CPH has stated that, if 

its Motion for Contempt is granted, CPH may seek monetary damages, the striking of pleadings, 

and the revocation of the pro hac vice admissions of Kirkland & Ellis attorneys. (See Apr. 23, 

2004 CPH 's Reply in Supp. of Its Mot. for a Rule to Show Cause at 14-17.) 

3 Indeed, CPH required one key CPH witness, Paul E. Shapiro, who signed the Coleman Merger Agreement, to be 
deposed in New York although he claims he is a resident of Florida. (June 8, 2004 Shapiro Dep. at 6.) 
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17. On March 17, 2004, KHHTE attorneys filed motions for admission pro hac vice 

in these consolidated actions. CPH has objected to the admission of KHHTE attorneys pending 

the Court's ruling on its Motion for Contempt. 

18. During the March 19, 2004 Case Management Conference, the Court elected to 

defer ruling on KHHTE's pro hac vice motions until it had ruled on the contempt allegations. 

The Court set the Motion for a Rule to Show Cause for a specially set hearing on April 30, 2004. 

19. During the April 30, 2004 hearing, Morgan Stanley presented evidence and 

argument concerning CPH's Motion for a Rule to Show Cause. CPH did not, however, present 

evidence to support its contempt allegations - but rather sought only to obtain discovery to 

support its allegations. Morgan Stanley objected to this procedure. 

20. On May 14, 2004, the Court entered an Order renominating CPH's "Motion for a 

Rule to Show Cause" as a "Motion for Contempt". The Court's May 14, 2004 Order did not 

resolve the merits of CPH's Motion for Contempt, stating instead that "[e]ither side may set the 

Motion for Contempt for an evidentiary hearing, once discovery is complete." (See May 14, 

2004 Order on Plfs Mot. for a Rule to Show Cause. ) The Court's May 14, 2004 Order did not 

address the scope of permissible discovery for that motion, stating instead that the Court would 

"rule on the permissible scope of discovery as disputes arise." (Id.) 

21. CPH has served multiple discovery requests relating to its Motion for Contempt. 

Morgan Stanley has done likewise. The parties have served the following discovery requests 

relating to the Motion for Contempt: 

Date 

311912004 

WPB#582411 .  l 

Title 

Coleman (Parent) Holdings Inc. 's CPH Interrogatories to 
Morgan Stanley & Co., Inc. 
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Date 

3/19/2004 

5/28/2004 

5/28/2004 

5/28/2004 

5/28/2004 

6/10/2004 

6/10/2004 

Title 

MacAndrews & Forbes Holdings, Inc. Interrogatories to 
Morgan Stanley Senior Funding, Inc. 

Coleman (Parent) Holdings Inc.'s Further Interrogatories 
Concerning its Motion for Contempt 

Coleman (Parent) Holding, Inc.'s Request for Production 
of Documents Concerning its Motion for Contempt 

Morgan Stanley & Co. Incorporated's Interrogatories 
Concerning Coleman (Parent) Holdings, Inc.'s Motion for 
Contempt 

Morgan Stanley & Co. Incorporated's Request for 
Production of Documents Concerning Coleman (Parent) 
Holdings, Inc.'s Motion for Contempt 

Morgan Stanley & Co. Incorporated's Further Request for 
Production of Documents Concerning Coleman (Parent) 
Holdings, Inc.'s Motion for Contempt 

Morgan Stanley & Co. Incorporated's Further 
Interrogatory Concerning Coleman (Parent) Holdings 
Inc. 's Motion for Contempt 

22. The parties also have filed and argued a number of motions relating to the Motion 

for Contempt. These disputes have addressed the confidentiality of the related proceedings and 

the proper scope of the contempt discovery: 

Date 

4/16/2004 

4/23/2004 

510512004 

5/21/2004 

610412004 

612512004 

WP8#5824 l l. l 

Title 

Motion for Protective Order 

Coleman (Parent) Holdings Inc.'s Motion for Removal of 
Confidentiality Designations 

Coleman (Parent) Holdings Inc.'s Motion to Allow Arthur 
Andersen LLP Access to Confidential Transcript 

Motion for Entry of an Order to Correct Filing Error 

Morgan Stanley's Motion to Remove Confidential 
Designation from Interrogatories 

Coleman (Parent) Holdings Inc.'s Motion to Compel 
Responses to Interrogatories 

9 
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23. There is 110 deadline for discovery related to the contempt allegations, and the 

Motion for Contempt has not been set for a hearing. The Court has also not ruled on the pending 

motions for the pro hac vice admission of KHHTE attorneys. 

24. Notwithstanding the time and resources the parties have devoted to the 

renominated Motion for Contempt, the parties also have taken depositions virtually every week 

in New York or other cities outside Florida: 

Date Deponent Location 

212412004 Smith, Bram New York 
41212004 Rafii, Lilly New York 
41612004 Ginstling, Norman New York 

412212004 Boone, Shani Boston 
412712004 Page, Joe New York 
511212004 Slavin, Joe New York 
5/18/2004 Webber, Josh Boston 
511912004 Hart, Michael New York 
512512004 Stack, Heather New York 
61312004 Dean, Alan New York 
61412004 Conway, Andrew New York 
6/8/2004 Shapiro, Paul New York 

6/16/2004 Yoo, Eugene Boston 
6/18/2004 Lurie, James New York 
612412004 Drapkin, Donald New York 
612512004 Schwartz, Barry New York 
71112004 Wright, William New York 
71712004 Slotkin, Todd New York 
71812004 Duffy, Robert New York 
71812004 Salig, Joram New York 

7/13/2004 Stynes, James New York 
711412004 Whelan, Chris New York 

ARGUMENT 

I. Merits Discovery Cannot Reasonably Be Completed By September 3 

The remaining factual discovery on the merits of the underlying claims cannot reasonably 

be completed before September 3, 2004, the deadline set in the March 19, 2004 Pretrial 
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Schedule. The schedule, based upon the January 2005 trial date, called for the parties to 

complete fact discovery in two cases in five and half months. This schedule is extremely 

aggressive since each action asserts complex claims for hundreds of millions of dollars, involves 

multiple third parties that are not subject to the jurisdiction of this Court, and relates to events 

that occurred seven years ago. 

Moreover, when Morgan Stanley agreed to the proposed pretrial schedule and the 

alternating-weeks deposition schedule (all based on the Court's trial date), Morgan Stanley did 

not know that, the very next day, CPH intended to file a Motion for a Rule to Show Cause. This 

motion has in tum become a "lawsuit within a lawsuit" and has barred, at least temporarily, 

Morgan Stanley's right to have counsel of its choice participate in the consolidated actions. 

Under the parties' agreed-upon deposition schedule, Morgan Stanley now has twenty 

days - the weeks of July 19, and August 2, 16 and 30 - left in which to take depositions. 

While Morgan Stanley has endeavored to narrow its witness list from the one discussed at the 

February 20, 2004 Case Management Conference, Morgan Stanley still anticipates that it needs 

to take, at a minimum, an additional 26 depositions, 4 of which will involve multiple days of 

testimony, totaling 30 remaining days of deposition. 

Scheduling these 26 witnesses is complicated because all but 4 of them are third parties 

who may be represented by separate counsel and because all of the depositions will require 

counsel (and boxes of documents) to travel to other cities.4 Moreover, deposition scheduling in 

July and August is notoriously difficult as many deponents and counsel take vacations during 

4 To add to the logistical headaches inherent in the trial of this action in Florida, the vast majority of witnesses and 
depositions are in New York. That city will host the Republican National Convention four of the last five days of 
fact discovery under the current schedule. 

WPB#582411.1 11 

16div-005654



that period. (See July 1, 2004 CPH Notice of Unavailability; July 9, 2004 MS Notice of 

Unavailability.) 

Taking merits depositions is not the only discovery that remains to be completed by 

Morgan Stanley. CPH has requested depositions of many additional party and non-party 

witnesses. Moreover, there are outstanding written discovery requests and documents that 

remain to be produced from at least two third parties. Moreover, there are three more Case 

Management Conferences scheduled before September 3, 2004, which are likely to be 

accompanied by various motions. 5 

Moreover, Morgan Stanley should not be forced into a last-minute mad dash to complete 

discovery when it has persistently and actively pursued discovery. For instance, on February 26, 

2004 Morgan Stanley requested the depositions of eight current and former MAPCO employees 

who are represented by CPH counsel. (Feb. 26, 2004 Letter from T. Clare to M. Brody (Ex. 4).) 

For one witnesses ( William Nesbitt), CPH waited until July 8, 2004 to offer a deposition date 

and even then the date offered overlapped with an already-scheduled deposition. (See July 2 & 

8, 2004 Letters from M. Brody to T. Clare (Ex. 5).) For another witness (Steve Engelman), 

CPH waited until July to offer a deposition date and the single date offered was on a date when 

Morgan Stanley counsel is unavailable. (See July 11, 2004 Letter from M. Brody to T. Clare 

(Ex. 6); July 9, 2004 MS Notice of Unavailability.)  

Likewise, on May 13, 2004 Morgan Stanley requested the deposition of an additional 

seven witnesses represented by CPH counsel. In the intervening two months CPH has not 

offered dates for three of those witnesses, offered and then cancelled the deposition of a fourth, 

5 At least five motions will probably be noticed for the Case Management Conference on July 23. 
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and only offered a fifth witness during a scheduled Case Management Conference - a date 

unacceptable to Morgan Stanley counsel. CPH has also not offered dates for the two witnesses 

that Morgan Stanley requested on June 28, 2004. 

Finally, CPH's cancellation of depositions has frustrated Morgan Stanley's ability to 

complete discovery. For instance, Morgan Stanley had multiple depositions scheduled the weeks 

of April 26 and May 24, but shortly before the depositions CPH informed Morgan Stanley that 

the witnesses were no longer available. (See Apr. 22, 2004 & May 21, 2004 Letters from M. 

Brody to T. Clare (Ex. 3).) Likewise, after Morgan Stanley had coordinated third party 

depositions the weeks of May 24, July 5 and August 2, CPH informed Morgan Stanley that the 

deposition dates were unacceptable. (See July 2, 2004 Letter from M. Brody to Z. Brown (Ex. 

7); July 9, 2004 Letter from M. Brody to T. Clare (Ex. 2).) 

While the purpose of this motion is not to question the events that have given rise to the 

cancellations of depositions and CPH's unavailability for depositions, Morgan Stanley should 

not be forced into the position of performing a pell-mell rush to beat the clock of discovery cut­

off as a result of its good faith efforts to accommodate witnesses and counsel. 

II. The Contempt Motion Has Diverted The Parties' Resources From Merits Discovery 

CPH's contempt motion and related discovery have significantly disrupted discovery into 

the merits of the parties' claims. On March 11, 2004 when counsel were negotiating the Pretrial 

Schedule and deposition scheduling, CPH did not tell Morgan Stanley that the very next day 

CPH would file a Motion for a Rule to Show Cause, seeking discovery umelated to the merits of 

the case. Given that Morgan Stanley had only five and a half months in which to complete its 

depositions and all discovery, CPH's lack of candor in the negotiations bespeaks volumes. The 

contempt motion has resulted in a serious diversion of resources, detracting from the prosecution 

of the core issues in this case: 
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• There have been six hearings related directly or indirectly to the Motion for 
Contempt, at least one every month since March. 

• Including the show cause motion, there have been six motions filed that relate 
directly or indirectly to the Motion for Contempt. 

• The parties have served and responded to eight sets of discovery concerning the 
contempt issues - each side having served two sets of interrogatories and two sets of 
document requests. 

• CPH is also engaging in third party discovery concerning the Motion for Contempt, 
which is pending. 

This disruption is expected to continue. Morgan Stanley anticipates that CPH will 

continue to seek discovery, related to its contempt allegations. As the Court has already 

observed, the discovery sought by CPH often goes to the heart of attorney-client and work 

product protected documents and information. Thus, Morgan Stanley will vigorously defend its 

privileges, including seeking appeals as necessary. Until the motion is set for a hearing and the 

Motion for Contempt denied, substantial resources will continue to be diverted from the merits. 

The pending Motion for Contempt has also prevented Morgan Stanley from deploying or 

even fully consulting with its counsel, KHHTE, further hindering Morgan Stanley's ability to 

complete discovery in the allotted time. One of the assertions made in CPH's motion is that 

Morgan Stanley violated the Stipulated Confidentiality Order when it shared confidential 

information with KHHTE before they were made counsel of record in the pending cases. While 

Morgan Stanley denies CPH's assertion and its interpretation of the Confidentiality Order, 

Morgan Stanley has refrained from providing further confidential information to KHHTE 

pending a decision on the Motion for Contempt and on the pro hac vice motions. 

Indeed, there is no apparent justice in holding Morgan Stanley to the Pretrial Schedule 

deadlines when Morgan Stanley has been denied the assistance of counsel it hired in late 

February, while at the same time CPH has enlisted an ally to its cause. After Morgan Stanley 
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filed suit against Arthur Andersen, CPH claimed a "unity of interest" with Arthur Andersen. 

Arthur Andersen counsel began, at a minimum, issuing correspondence in support of positions 

taken by CPH. (See Apr. 22, 2004, Apr. 26, 2004 & May 20, 2004 Letters from E. Lauer to T. 

Clare (Ex. 8).) The extent to which Arthur Andersen counsel has assisted CPH and the exact 

nature of their relationship is unclear, however, as CPH and Arthur Andersen are asserting that 

the communications between them are the subject of a common interest privilege, another issue 

this Court is going to have to resolve. At a minimum, holding Morgan Stanley to discovery 

deadlines while it is deprived of its full resources and while CPH has bolstered its own roster is 

simply unfair and smacks of gamesmanship. 

III. Sound Judicial Administration And Other Considerations Favor A Prompt 

Resolution of the Contempt Allegation And An Extension Of Merits Discovery 

Morgan Stanley requests a prompt resolution of the Motion for Contempt. The 

procedurally defective motion was filed on March 12 as a bogus rule to show cause. The motion 

has now been pending for 125 days. Under ordinary circumstances, the motion should have been 

submitted and ruled upon within 60 days (of April 30). See Fla. R. Jud. Admin. 2.050(F). 

Instead, there is no end in sight. Accordingly, Morgan Stanley is requesting that the Court close 

discovery on the Motion for Contempt, and set the matter for hearing as soon thereafter as 

possible. 

There are compelling reasons why the Court should extend the deadline for completing 

merits discovery in light of the pending Motion for Contempt: 

First, the Pretrial Schedule and deposition scheduling deadlines that the parties 

established are simply infeasible. Morgan Stanley agreed to the aggressive Pretrial Schedule 

based on discussions in which CPH never raised its intention to seek discovery related to other 

matters during this time period. As a result of CPH's contempt motion, however, Morgan 
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Stanley has been required to divert significant resources to addressing the issues raised by CPH 

in its motion. 

Second, CPH has opposed based on the mere pendency of the motion, the pro hac vice 

admission of Morgan Stanley's KHHTE counsel and has stated that it may seek the revocation of 

the pro hac vice admissions of Morgan Stanley's Kirkland & Ellis counsel. If CPH is successful 

in its efforts, Morgan Stanley will, pending appeal, be forced to obtain entirely new counsel, 

unfamiliar with facts and issues of these cases. 

Third, CPH will not be prejudiced by an extension of deadlines for merits discovery. 

CPH brought suit in 2003 seeking to redress only monetary damages that it claims to have 

suffered in 1998 � 5 years before! If CPH's claims are eventually found to have merit, CPH 

can be made whole through monetary damages, including interest awardable by law. Moreover, 

considering the complex and substantial matters at issue, even with a 90 day extension of all 

deadlines, this case will proceed to trial expeditiously, and well within the boundaries under the 

Florida Rules of Judicial Administration. See Fla. R. Jud. Admin. 2.085(e)(1)(3). 

Florida Rule of Civil Procedure 1.280( c) authorizes this Court to modify burdensome or 

prejudicial discovery or discovery deadlines. Rule 1.280( c) provides: 

Upon motion by a party or by the person from who discovery is 
sought, and for good cause shown, the court in which the action is 
pending may make any order to protect a party or person from 
annoyance, embarrassment, oppression, or undue burden or 
expense that justice requires . . . . 

Additionally, Rule 1.280( d) authorizes the Court, upon motion of one of the parties, to issue an 

order controlling the timing and sequence of discovery "for the convenience of parties and 

witnesses and in the interest of justice." 

Rules 1.280(c) and 1.280(d), as well as the Court's inherent authority to control its own 

docket, provide the Court with broad discretion to modify discovery deadlines. See, e.g., 

WPB#5824 l l. l 16 

16div-005659



Rasmussen v. South Fla. Blood Serv., Inc., 500 So. 2d 533, 535 (Fla. 1987) ("The discovery rules 

... confer broad discretion on the trial court to limit or prohibit discovery."); SCI Funeral Servs. 

of Fla., Inc. v. Light, 811 So. 2d 796, 798 (Fla. 4th DCA 2002) ("[T]he scope and limitation of 

discovery is within the broad discretion of the trial court."). 

CONCLUSION 

An extension of merits discovery and the pretrial deadlines best serves the interests of 

justice and judicial economy. Requiring merits discovery to go forward at the pace originally 

agreed upon by the parties, when there are now significant additional discovery issues that have 

been raised, would be burdensome, prejudicial, and an injustice. For these reasons, Morgan 

Stanley respectfully requests that this Court enter an order (1) extending all merits discovery and 

other pretrial deadlines; and (2) establishing deadlines for the prompt resolution of the contempt 

motion and all discovery related to that motion. 
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Washington, D.C. 20005 

Telephone: (202) 879-5000 
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Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
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Thomas A Clare 
To Call Writer Directly: 

(202) 879-5993 
tclare@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
AND AFFILIATED PARTNERSHJrs 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

March 11, 2004 

Re: Coleman (Parent) Holdings v. Morgan Stanley & Co. 
Morgan Stanley Senior Funding v. MacAndrews & Forbes et al. 

Dear Mike: 

I write to memorialize our agreement regarding the sequencing of depositions. 

Facsimile: 
202 879-5200 

We agreed - as the primary governing principle - that each side will take alternate 
weeks for talcing and defending depositions. Each side will endeavor in the first instance to 
schedule its witnesses to be deposed during the weeks that have been allocated to the other side 
for the talcing of depositions. Similarly, each side will endeavor in the first instance to schedule 
third party depositions during the appropriate weeks. Both sides will work together in good faith 
to accommodate the legitimate scheduling conflicts of third-party and party witnesses alike. 
Finally, I would propose, for simplicity reasons, that third-party depositions that call only for the 
production of documents (i.e. depositions that do not involve a personal appearance of any kind) 
not be subject to this sequencing agreement, and can be scheduled for any return date consistent 
with the applicable rules. 

Please confirm that this letter accurately reflects our understanding. 

Sincerely, 

Thomas A. Clare 

Chicago London Los Angeles New York San Francisco 
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.Jl.L-09-2004 16151 JENNER & BLOCK 

July 9, 2004 

By Telecopy 

Thomas A Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02/02 

.JENNER&BLOCK 

Jenner .t Bloclc LLP 
One IBM Plaza 
Chk:ago, IL 60611 
Tel 312-222-9350 
wwwJcnner.com 

Michael T. Brody 
Tel S1.2 923-2711 
FIX 312 84<>-7711 
mhrody@jenner.com 

Chicago 
Dallu 
Washington, DC 

Morgan Stanley Senior Fwiding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your July 7, 2004 letter offering Bram Smith for deposition on August 3 or 
August 4, 2004. We are not available on either of those dates. Please provide us with alternative 
dates for the court-ordered resumption of the deposition of Mr. Smith. In the interests of 
efficiency, we suggest scheduling the continuations of Mr. Smith's and Mr. Hart's depositions 
on the same day. Although we do not agree to your attempt to limit Mr. Smith's deposition to 
one hour, we anticipate that both depositions can be completed in a single day, with one being 
scheduled in the morning and the other for the afternoon. 

Very truly yours, 

�7.� 
Michael T. Brody / 

MTB:cjg 
cc: Joseph Ianno. Esq. (by tclecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l I 2S044_1 

TOTAL P.02 

i:· 
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JUL-09-2004 15:05 

July 9, 2004 

ByTelecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 

JENl'-ER & BLOCK 

655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02/02 

JENNER&BLOCK 

Jenner a: BlockLLP 
One lBM Plaza 
Oiicago, n. 6061 l 
Toi 312·222·93SO 
wwwJcnncr.com 

Michael T. Brody 
Tel SU 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Oii;ago 
0an1S 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your July 6, 2004 Jetter concerning the deposition of Adam Emmerich. We 
are not available for Mr. Emmerich's deposition on August 4, 2004. Please suggest an 
alternative date for Mr. Emmerich's deposition. 

Very truly yours, 

� f- � 

Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 12Sl28_1 

TOTAL P.02 
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APR-22-2t:'e4 15:57 

April 22, 2004 

ByTelecopy 

Thomas A Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02"02 

JENNER&BLOCK 

je11Der &: Block UJ' 
OnemMPlaza 
Cbicir.io, IL60611 
Td 312-222"!1350 
wwwjCDncr .mm 

Michael T. Brody 
Tel 312 923-27ll 
Fax 312 84o-77ii 
mbrody@jenner.com 

Chicago 
DaUaa 
Washingt=, DC 

Morgan Stanley Senior Funding. Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

Due to unavoidable conflicts, we will not be able to present Mr. Slovin for his deposition next 
week. We will arrange an alternative date for this deposition in the near future. 

Very truly yours, 

~ 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0_1073337_1 

TOT� P.02 
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MAY-21-2004 17:40 

May 21, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/02 

JENNER&BLOCK 

Jenner Be Block. LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Td 312 923-2711 
Fax 312 84Q-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., el al. 

Dear Tom: 

Due to scheduling conflicts, Mr. Schwartz will not be available for deposition on May 26, 2004. 

We are attempting to arrange an alternate date. At the present time, we believe Mr. Schwartz is 
available on Wednesday, June 2, 2004 or Tuesday, June 8, 2004. We will firm up Mr. 
Schwartz's availability early next week. Please let us know if you are available on June 2, 
June 8, or both. 

Very truly yours, 

�1. (1rw-fh, 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0_1085203_1 

TOTAL P.02 
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JUN-16-2004 15:06 

June 16, 2004 

By Te/ecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LJ..P 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/02 

JENNER&BLOCK 

J cnner &: Block LL!' 
OnclBMPIWl 
ChiCB&O, IL 60611 
Tel 312·222-9350 
www.jcnnor.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 84<>-77U 
mbrody@jenner.com 

Chicago 
Dallas 
WllSbinglon, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

We have just been informed this afternoon that James D. Robinson's deposition, scheduled for 
Tuesday, June 22, needs to be rescheduled due to a medical emergency in his family. We will 
provide alternate dates for his deposition as soon as possible. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 116299_1 

TOTAL P.02 
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Thomas A. Clare 
To Call Writer Directly: 

(202) 879-5993 
tclare@kir1dand.com 

By Facsimile 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.klrkland.com 

February 26, 2004 

Facsimile: 
202 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co. Incorporated 

Dear Mike: 

I write in response to your letters of February 18, 2004 and February 25, 2004. 

We have taken steps to contact the former Morgan Stanley employees identified in your 
deposition notice. We have spoken with Ms. Rafii and Messrs. Stynes and Webber, and will be 
representing all three of those individuals in connection with your deposition notice. We will let 
you know as soon as we have confirmed the representation arrangements for Ms. Boone and 
Messrs. Conway and Yoo. We also are in the process of obtaining available dates from all of the 
deponents identified in your notice, including the current Morgan Stanley employees identified 
in your notice. We hope to have that process completed by the end of this week. 

We wish to request the depositions of the following current and former CPH and 
MAFCO employees: 

• Donald Drapkin • William Nesbitt 
• Paul Shapiro • Irwin Engelman 
• Joseph Page • Norman Ginstling 
• Bruce Slavin • Barry Schwartz 

You previously have indicated that you will represent all of the deponents. We therefore 
assume that we will not be required to obtain commissions for any former employees. If that 
assumption is incorrect please let me know as soon as possible so that we may begin the process 
of obtaining commissions. 

We would like to discuss a schedule to complete -- on a mutual basis -- the depositions 
that both parties have requested. I propose that we schedule a conference call on March 3, 2004 
at 10:30 a.m. EST to work out such a schedule. Perhaps we can take that same opportunity also 

Chicago London Los Angeles New York San Francisco 

16div-005672



KIRKLAND &.. ELLIS LLP 

Michael Brody, Esq. 
February 26, 2004 
Page2 

to discuss the proposed pretrial schedule that Larry Bemis sent you earlier in the week. Please 
let me know if you are available at that time, or if another date and time works better for you and 
your team. 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 

Sincerely, 

-rJ:� a.� 
Thomas A. Clare 

16div-005673
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JUL-02-2004 11:17 

July 2, 2004 

ByTelecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Je+lER ffID B...OCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 52'? 0484 P.02/02 

JENNER&BLOCK 

Jenner le Block LLP 
One IBM Plaza 
Chicago, IL 6o611 
Tel 3u-222.g350 
wwwJccnu.com 

Michael T. Brody 
Tel 312 923-2711 
Pax 312 840-'77ll 
mbrody@jcnner.com 

Chicago 
Dallas 
Wa.ihington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

We are able to offer Mr. Shapiro for the conclusion of his deposition on July 28, 2004, at 10:00 
a.m. Please advise is this date is acceptable to you. 

Very truly yours, 

� "/.� 
Michael T. Brody ( 

MTB:cjg 
cc: Joseph larmo, Esq. (by telecopy) 

John Scarola. Esq. (by telecopy} 
Jerold S. Solovy, Esq. 

CHICAGO_l 1227SS _I 

TOTAL P.02 
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JUL-08-2004 17:09 

July 8, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington. D.C. 20005 

� AND BLOO< LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/02 

JENNER&BLOCK 

J1111111r & Blocl::LLP 
One IBM Plaza 
Chlmgo, IL 60611 
Tel Jll-222-93SO 
www.jcnn11r.c:om 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jcnm:r.com 

Chicago 
Dallas 
Wahington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your June 28, 2004 request for a two-day deposition of William Nesbitt. 
We question whether two days me reasonably necessary for you to complete Mr. Nesbitt's 
deposition. Nevertheless, Mr. Nesbitt is able to make himself available for deposition on July 27 
and July 28, 2004. If you determine that you can complete Mr. Nesbitt's deposition in a single 
day, please let us know promptly so Mr. Nesbitt can free up his schedule. 

Very truly yours, 

�7-� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telccopy) 
Jerold S. Solovy, Esq. 

TOTAL P.02 

16div-005676
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JUN-11-2004 17:02 

June 11, 2004 

By Facsimile 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

J8'1NER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/02 

Michael T. Brody 
Tel 312 923-2711 
F:u: 312 &Jo-nu 
mbrody@jenoer.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

r write to advise you that Mr. Engelman is available for deposition on July 21, 2004 at I 0:00 a.m. 
in New York. Please advise whether that date is acceptable to you. 

Very truly yours, 

�7.� 
Michael T. Brody / 

cc: Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

TOTAL P.02 
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JUL-02-2004 1 2 : 24 

July 2, 2004 

By Telecopy 

Zhonette M. Brown, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P . 02/02 

'-' E N N E R & B L O C K 

Jenner Be Block Ll.P 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jcnner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Zhonette: 

Your letter dated July l ,  2004 concerning the depositions of Mr. Duffy and Mr. Geller is 
incomplete. We agreed to go forward with the deposition of Mr. Geller on July 9, 2004, the date 
proposed by Mr. Geller's counsel. You advised me that Mr. Geller was no longer available on 
July 9, but could go forward on July 7. Because the attorney responsible for Mr. Geller's 
deposition was already committed to a different deposition on July 7, we were unable to take 
both depositions on the same date. You decided to postpone the Geller deposition. As you 
know, we are ordinarily willing to double track depositions and make necessary arrangements to 
accommodate the schedules of witnesses. With the brief notice provided Wednesday, however, 
we were unable to rearrange these depositions. 

Very truly yours, 

�' - � 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola. Esq. (by telecopy) 
Jerold S. Solovy. Esq. 

CHICAOO_l 1 227S4_1 

TOTAL P . 02 
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Apr-Z2-Z004 07 : 36pm Frc�·CURT I S  MALLET PREVOST +2 1269888 1 9 T-508 P . OOZ F-1 85 

CURTIS, MALLET-PREVOST, COLT & MOSLE LLP 

FRAt<i<FuRT M"1&CAT 

AllORHli:r.t -D COUN52'.u..OR5 lli:T LAw 
I 0 I PARi< AvENue: °TEL£PH0111a;; 2 1 2-egs-eooo 

l"ACSIM4LE 2 I 2-697• I 55g 
VOIC: MAIL 2 I �915'15021j 

E•MA.11. INP'o@CM"P.co11 
IN�l:T WWW.CM"P CDM 

MOUSTDN NEwARI< NEW 'l'ORr;, NEW YORK I 0 I 7&-00e I 
L.ON�N P...n.s 
MliJ<JCO CITY ST.....,P'CKD 
Mii.AN W,,,,a,,1,.,0TOn 

BYFACS!MU.E 

Thomas A. Clare, Esq. 
Kirldand & Ellis LLP 
655 Fifteenth Street, N. W. 
Washington, D. C. 2005 

April 22, 2004 

Re: Coleman (Parent) Holdfugs. Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. Mi!cAndrews & Forbes Holdings. Inc. et al 

Dear Mr. Clare: 

WR1TER ' S  01R�c;T, 
�ONE 2 I 2-6Q6-6 I 92 

E-MAl1... El.Al.IER@a.i-P.COM 
F..cs1""L.E 

This is a shortened version of the voice mail thar I left on your machine. 

Tbis firm is counsel to Arthur .Andersen LLP in connection with the various 
Sunbeam cases. 

I have your letter dated April 22, 2004 to Michael Brody of Jenner & Block 
concerning your interest m removing the .. Confidential" designation to the Coun' s December 4, 
2003 Order. 

Alldersen obj�ts to any effon to remove such Confidential Designation or to the 
removal of confidential treatment for any related documents and information and we wish to 
bring this objection to your attention. 

It goes without saying that llllY action to remove the Confidential Designation 
would be adverse to Andersen's interests and we foIDlally advise you of this fact. 

16div-005682



Ap r-Z2-ZDD4 0 7 : 37pm From-CURT I S  MALLET PREVOST 

CURTIS. MALJ...J!:T""PREvOST. eo1..Y & MOSLE u.P 
ATTaR,.�TS -'.PID Cow,,.•l!u..OU aT 1.An 

+2 1 26968 8 1 9  

Page 2 

I am available to discuss this with you at any time. 

Please feel free to call me at (212) 696-6192. 

Cc: Jerold S. SoJovy, Esq. 
Caroline Cheng, Esq. 

Eliot Lauer 

T-508 P. 003 F-1 8 5  

Tiiomas A. Clare, Esq. 
April 22, 2004 
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Apr-26-2004 06 : 38pm F ram-CURT I S  MALLET PREVOST +2 1 289688 1 9  T-523 P . 002/003 F-209 

C U RTI S .  MALLET-PREVOST, COL-T 0. MOSLE U.P 

fRAN"FUf<T MUSCAT 
Hou�TON N�wAR� 
LONDON p,.Ro:> 
M�1CO cm ST-f'OFIO 

BY FACSJMILE 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street. N. W. 
Washington, D. C. 2005 

I 0 I PAR� Av�uE 
Nlitw YORll., f\l�w YORll. I 0 I 78-000 I 

April 26, 2004 

Tec..e;:.,,o,.L z 1 2-0iitrt'SOOO 
FAC:it .. tc.S 2 1  2-60 7· i 559 

YO!� Mo.IC. Z I 2-elJ�028 
t::·ll'IA11- ll'!Fo@c,.,-p COM 

INTS::Fc,.a W'Ww c ... -p COM 

WFloTCn ' D  D1Kc.cT· 
T�otti: 2 1 2-e'i516•6 1 0 2 

J::·MA11- �JtR@CM"I'. COM 
fAC:SIMI� 

Re: Coleman (Pa:rent) floldings, Inc. v Morgan Stanley &. Co., !nc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al· 

Dear Mr. Clare: 

I have your letter of April 26. 2004. 

As counsel for Arthur And�en LLP in coJlQ.ection with the Sunbeam cases I 
wish to repeat our previous advice to you that Andersen objects to any effon to remove 
"Conficlential .. aesignation to Exhibit I to the Coun's December 4, 2003 Order or to � removal 

of confidential treatment for any related documents and information. 

ln addition. Andersen would expect Kirkland & Ellis to refrain from taking any 
steps or �ng any argument, express or implied. that woula in any way tend to negate or 
diminish the confidential designation for the aforementioned materiws and infonnation or which 
would in any way diminish theil" confidential U'Catrnent • 

.F\Uther, Anden;en would expect any individual or en�ty acting in consultation 
with Kirkland & l!llis also to refram from tUin� any steps or making any stiitemc:nts which 
would in any way diminish the confidential designation for or confidential treatment of the 
aforementioned materiids and infonnation. 

W02000 NV 64!>430 1 
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Apr·Z6·2D04 06 : 38pm Fram-CURT I S  MALLET PREVOST +Z1 26Q688 1 Q  T-523 P . 003/003 F-209 

CURTIS, MAi-U:r-Pfll':VOST, eoi-T • MOlitW? � 
ATTOFllNi..T� '"'"O Co..,,...��N• ,.T LA'W :rage 2 

Thomas A. Clare, Esq. 
April 22, 2004 

! tried reachini you by phone this afternoon, but you were unavailable. If you 
wish to discuss this maner, please call me at any time. 

Cc: Jerold S. Solovy, Esq. 
Caroline Cheng. R..�. 

Elior Lauer 

16div-005685



May-ZD-2004 02 :44pm Fram-CURTI S  MALLET PREVOST +mmam T·D4D P. DDZ/003 F-068 

CURTIS , MALI.E:r-PREVOST, COl-T 0. MOSL-E: L-LP 

· rR/l.Ni'f'UMT MU�T 

A'ITORH£T.S -i> CauNIQ.&.QIU; .. t LAW 
I 0 I PARIC AvE;r11.11i: T"'-R'nOroc. 2: I iH::i5'115-tSOOO 

f"AClllMll..C 2 I 2�iij7• 1 5fiQ 
\IOICL MAii. 2 1  cM5S6-60l!:8 

Nou,..,.-a,. 111-.c; N� Y°"". N&w YORI\ I 0 I 7S-<>06 I 
j.ONDCn p..,.,5 

E-M ..... INFo@<"•"I' COM MC:x.o;o Cm ST .... l'QRP 
MllJ\ft 

BY FACSJMILE 

Thomas A. Clare, Esq. 
Kitkland & Ellis LLP 
655 Fifteenth Street, N.W. 
WashingtoJl, D. c. 2000s 

May 20, 2004 

Re: Coleman (Parent) Holdings, Jnc. v Morgan Stanley &. Co .• Jnc. 
Moigan Stanley Senior Funding. Inc. v. MacAndrcws & Forl>es 
l:loldings Inc· £t al 

Dear Mr. Clare: 

INTJt .... ..,. -.. C..·I> .�OM 

WRIT�FI ' • Do RE CT. 
11!:1.Jtl"HONll: 2 I 2-fSEll5-e5 I Qi! 

£·MA1L. .:LAU!tll@CM"I" COl'I 

As you are aware:, we are counsel for Arthur Andersen LLP in the Sunbeam 
matters. 

On April 30, 2004, a confeience in the matters captioned above was held in open 
court before Judge Maass, ofthc= lS111 Judicial Cin:uil Court. in and for Falm Beach County. We 
undeistand that the n-cmscript of m.t confe:rence was sealed. 

. Recently. ii has come to our auention that coWl!lel to Coleman (Parent) Holdings, 
Inc. and Mac.Andrews & Forbes Holdings Inc .• has moved to unseal that nansctipt far the limited 
purpose of providing it ui confidenc:� to Anh\U" Andersim LLP. Other than providing a copy to 
lb.is finn and its client. we unclerstand that the tran$cript would remain $C<tltid. 

WDlOOU N¥ C.SS646. l 
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May·20·2DD4 OZ :44pm Frwa-CURTI S  MALLET PREVOST 

CURTIS, �REYOST, COi..T f. MOSJ,Z L.L1" 
AT'lOn.RI:.� �"°' COud&'&.1.D11111• rAT &..-'l'f 

+21 26969819  

Page 2 

T-040 P . 003/003 F-OSB 

Thomas K. Clare, Esq. 
May 1 9, 2004 

In as much a.s we llJlderstand that statement!I m the sealed nanscript pertain to 
Anhur .Al:id¢rsen LLP. we reque.;1 that you consent to the unsealing of the transcript for the 
linutcd pwpose of our review on behalf of Andersen. 

cc: l erold S. Solov;y, Esq. 

WD2000: NY 6SS646 I 
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07/15/2004 17:15 FAX 

COLE vIAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORC iAN STANLEY & CO., INC., 

Defendant, 

MORC rAN STANLEY SENIOR FUNDING, 

INC., 

Plaintiff, 
vs. 

MAi:::1 .l\TDREWS & FORBES HOLDINGS, 
INC., 

Defendant 

_____________ / 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, Il-1 
AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

NOTICE OF HEARING 

�001/003 

YOU ARE HEREBY NOTll'IED that the undersigned has callt�d up for hearing the . 

folk·W .ng: 

DA�l':E: 

TIME: 

JUDGE: 

PLACE: 

July 23, 2004 

9:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Com1house, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

16div-005688



07/15/2004 17:16 FAX �002/003 

Coler laJ (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case �c .: 2003 CA 005045 Al 
Notic� c fHearing 

SPEC: FIC MATTERS TO BE HEARD: 

I. 

. 
L. ,  

'-·. 

CPH and MAFCO's Motion to Remove Confidentiality Designations, filed under 
Seal 7/15/04; 
CPH and MAFCO's Motion to Strike Verifications of IntetTogatories, Compel Proper 
Verifications, and for Other Relief, filed under Seal 7/15/04; 
CPH and MAFCO's Motion to Redact Ce1tain References to Andersen Settlement 
Agreement Terms from July 12, 2004 Order, filed under Seal 7/J.5/04; 
CPH and MAFCO's Motion to Compel Answers to Interrogatories and Requests for 
Production, filed under Seal 7115/04. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax :i.n 1 Federal Express to all Counsel on the attached list, this J >- day of 9 .... l;z 

200-'·. 

JACK SCAROLA 
Florida Bar No.: I· 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Coleman (Parent) Holdings Inc. 
(CPH) and MacAndrews & Forbes Holdings, 
Inc. (MAFCO) 

2 
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07/15/2004 17:17 FAX 

Colena1 (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case 'le : 2003 CA 005045 AI 
Nolie� c fHearing 

Jose:Jh Ianno, Jr., Esquire 
Carl" 01. Fields, et al. 
222 :..a keview Avenue 
Suitd·-00 
Wes: F aim Beach, FL 33401 

Tho1ms D. Yannucci, P.C. 
Thom� s A. Clare 
Bret: l\ fcGurk 
Kirk la: 1d and Ellis 
655 15�h Street, N.W., Suite 1200 
Was hi: 1gton, DC 20005 

Jero d �. Solovy, Esq. 
Jenner & Block LLP 
One II M Plaza 
Suit·� t. 400 
Chic a� o, IL 60611 

COUNSEL LIST 

3 

!41003/003 
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CARLTON FIELDS, P.A. 

Esparanh§ 
222 Lakeview Avanua, Suite 1400 

We$t Polm Begi;h, Florida 33401.0 I .49 

Dale: July 16, 2004 

To: Jack Scorola, Esq. 

Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq. 

ATTORNEYS AT lAW 

MAILING ADDRESS 
P.O. Box 150, West Palm Beach, FL 33402-0150 

Tel 561 .659 .7070 Fax 561.659 .7J6B 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 689-0300 (561 J 684-5816 

(312) 923-271 1 (312) 840-7 671 

(312) 8.40-7711 

(202) 879-5200 

From: Joyce Dilk1rd, ClA lo Joseph lanno, Jr. 561.659.7070 561.659.7368 

Ct.ent/Maller No.: 47877 /14092 Employee No.: 

Total Numbet of Pages Being TransmithN:I, Including Cover Sheet: 2 

Menage: To follow please find a copy of Joe lanno's letter of todoy'.s dale to Judge Maass. 

�001/003 

D Original to folaw Via Regular Mad if Original will Nat he Sent [] Otiglnal will follow via OVemight Courier 

The inf'ormc1lon conbinecl In lhis fccsimlla maqgge ii al!ornay privileged and c:onfidenliol infonni;iKon Intended only fer Iha use of lhe 
individual er anlity nomecl abcr.oa. IF lhe reader of lhl1 meua9e i1 1101 lhe lnranded rvcipient, you are hereby noliRed thot any 
disseminaficn, dl51ribullon or copy of lhi5 com111unlcolion i1 slriclly prohibited. If you have reeelved this coinmunil;alicn In error, plec1se 
lmmecliohlily nafify w by telephone {IF long cli51Qnce, plea&e call callee� r;md rerum tha original message ro U1 ot Iha above addreu vig the 
U.S. Postal Service. Thank you. 

Telecopier operolor; 

WPB#S67902.5 

Migmi 

IF lhera are gny problems or campllcolions, ploo&e notify us immediately ot: 
561 .659 .7070 

CARLTON FIELDS, P.A. 

Orlando St. Petersburg Tampa West Polm Beach 

16div-005696
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Eli:z:abeth Maass 
Palm Beach County Courthouse 

July 16, 2004 

205 North Dixie Hi9hway, Room 11 • 1208 
West Palm Beach, Florida 33401 

MIAMI 
ORIANDO 

ST. l'ETEllSIUJRG 
l'AIWIASSEE 

�· 

lg! 002/003 

WW PAIM BfAot 

l!!pelQ"" 
222 Lakeview ,_ ..... , 5ullo 1400 
Wal �aim 8-h. Florlcla 33.I01·6149 
P.O. Baa I 50 
'WNI Pdm Beach, FIDrida 33402-0 l SO 

5'1,659.7070 
.561.6.59.7348 loi< 
-.wrl1onfi.lcla.corn 

E-MAIL: Jlaano@carltaafieldc.eom 

VIA HAND·DEUVERY 

Re: Coleman (Parent) Holdings Co. v. Morgan Stanley & Co., Case No: CA 03·5045 Al 
Morgan Stanley v. MacAndrews & Forbes Holdings, Inc., Case No: CA 03-5165 Al 

Dear Judge Maass: 

Enclosed please find a binder coritoining a courtesy copy of the parties Joint Submission, 
Notices of Hearing, and the Following motions: 

Mor9an Stanley's Motion to Set a Hearing on the Contempt Motion and Extend Merits 
Discovery; 

CPH and 'MA.FCO's Motion to Remove Confidentiolily Designations !filed under seal); 

CPH ond MAFCO's Motion to Strike Verific:atiol'ls of lnterro9atories, Compel Proper 
Verifications, and for Other Relief (med under seall; 

CPH and WIAFCO's Motion to Redact Certain References to Andersen Settlement 
Agreement Terms from July 12, 2004 Order !filed under seal); ol'ld 

CPH and MAFCO's Motion to Compel Answers· to lnlerrogatories and Requ�ts for 
Production (filed under seal) 

WPB#566751.30 

16div-005697
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Honorable Eli�abeth Maass 
July 16, 2004 
Page 2 

CARLTON FIELDS WPB � 003/003 

along with $upporting documents and applicable case authority. The CPH and MAFCO'.s motions 
have be11n filed under seal, therefore, we ·ask Your Honor fo return those motions at the 
conclusion of the Case Management Conference scheduled for 9:00 a.m. on July 23, 2004. 

In light of the Cour�s statements at Uniform Motion Calendar, Morgan Stanley has filed on 

affirmaHve motion since Mr. Bemis has canceled his vacation and will be present Clt the hearing lo 

present argument on th11 Morgan Stanley motion as well as oppositions to the various CPH 
motions, Including the Motion to Compel. 

Res�lly, 

/jed 

Enclosure 

cc: Jack Scarola (by fac1imil11; ldenticgl bind1r by Fadaral E>cprNs) 
Jerold Solovy (by b;5imile; ic:lenlical binder by Federol Express) 

WPl:l#S6675l .30 
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CARLTON FIELDS WPB 
lt!002/015 

IN THE CIRCUII' COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN ST ANLBY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDJNG, INC., 

Plaintiff, , 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defend.ant. 

NOTICE OF REARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above--styled case as 

follows: 

DATE: 

TlME: 

PLACE: 

BEFORE: 

CONCERNJNG: 

WPB#S7107U 

July 23, 2004 

9:00 am. (Specially Set Case Management Conference) 

Pahn Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Set a Hearing on the Contempt 
Motion and Extend Merits Disco"'ery 

16div-005699
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�003/015 - -- --------- - ---

Coleman v. Morgan Stanley 
Case No: 03-CA·OOS045 AI 

Notice ofHearing 
Page2 

KINDLY GOVERN YOURSELVES ACCORDJNGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
cont.a.ined in the foregoing motions or matters will be made wlt.h opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

Jfyou are a person with a disability who Deed& any accommodation in order to pm::ticipate in this 
proceedin& )"OU aIO erJdtled, at DO COSls IO you, to the provision of certain assistance. Please contact 
the ADA Coontinator in the Administrative OBice of the Court, Palm.Beach County Courthouse. 
205 North Dixie Highway, :Room5.2SOO, WestPahnBeach, Florida 3340li telephone n\1Dlber{S61) 
3SS-243 l wilhin two (2) working days of your receipt of this notice; if you me hearing or voice 
impaired, call l-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and COirect copy of the foregoing has been :fumi.shed to 

all counsel of record on the attached service list by facsimile and Federal Express on tbis Je� 
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1Stl1 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879·5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Mor1an Stanley & Co. Incorporated 

Wl'B#S71076.9 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 6S9-7368 
e-mail: jianno@carltonfields.com 

16div-005700
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-------·-· 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SBIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
WestPa.bnBeach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaz� Suite 400 
Cbicago,ll. 60611 

WPB#.571076.9 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/015 

Coleman 11. Morgan Stanley 
Case No: 03-CA.-005045 AI 

Notice of Hearing 
Pa.gc3 
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""I MorganStanley Fax 
LAW DIVISION: Litigation Attorney Work Product 

Date: July 16, 2004 Subject: 

To: Tom Clare Company: Klrkland & Ellis Fu: 202-879-5200 

From: Jim Doyle 

Fax: 212-762-7129 

D Urgent 

Message 

D Confirm 

Phone: 212-762-5146 

Total Page� Including Cover 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., lNC., 

Defendant. 
I 

��������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 Al 

CASE NO: CA 03-5165 AI 

CONSENT TO MOTION TO POSTPONE TRIAL 

I, James F. Doyle, on behalf of Defendant Morgan Stanley & Co. Ineol})orated and 

Plaintiff Morgan Stanley Senior Fwiding, Inc. (collectively ''Morgan Stanley"), hereby consent 

to the relief sought in Morgan Stanley's Motion to Set A Hearing on the Contempt Motion and 

Extend Merits Discovery dated July 15, 2004. 

P.02 

16div-005703
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STATE OF N &...J 1' 1 f& ) 1 
) SS 

COUNTY OF p}et.v '14/ � 

2 12 762 7129 TO 912028795200 

_::.orn to (or affirmed) and subscribed befure me this 11}!),..y of� 2004, 

by � a.ro�s- r. a;) .... ,, L�ho is personally known by me ror who has 

produced ------- as identification] and who took an oath. 

h ·.i.1 h' tj.g_ � 

(AFFIX NOTARIAL SEAL) 

. 

·-

'• ' -.: . 
. . .... ...... 

. . 
� 

... -
' •  . 

'· .. .  . . ... _ 

- .. _ I  .. o _.,,,,.. - ... -.... ,. . •: 

.. -
'· """�- ...... -� R,/ 

•• ... "':·. 

(Signature) 

(Printed Name) 

NOTARY PUBLIC, STATE OF __ _ 

(Commission Expiration Date) 

(Serial Number, If Any) 

MICHAl:L M. O'BRIEN 
Notary Public, State of New Yol'lc 

No. 3Mi003142 
Qualified In New York Coun�I' _ 

CommisGlon Expires Oct 19, 20 � 

P.1213 

** TOTAL PAGE.1213 ** 
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JUL-19-2004 17:30 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date : July 19, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 P.01/05 

JENNER&BLOCK 

Jenner 8c Block LLP 
One IBM Plaza 
Chicago, IL 6061 l 
Tel 312 222-9350 
wwwJenner.com 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Client Number: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

(561) 684-5816 (before S PM) 
(561) 686-6350, Ext. 140 

41198-10003 

Important: This message is intended only ror the use of the individual or entity to which ii is addressed, and may contain infonnation that is atcorney 
wo1k product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering fie message to the intended recipient, you arc hereby notified that any dissemination, disiribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us i11TI1ediatcly by telephone. and return the 
original message to us at the above address via postal service. Thmk you. 

Message: 

Total number of pages including this cover sheet: .5 Time Sent: 

If you do not receive all pages. please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

16div-005705
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July 19, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/05 

..JENNER&BLOCK 

JeMcr & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
www.jcMcr.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

We accept August 27, 2004 for Mr. Burchill's deposition. A notice for that deposition, and for 
Mr. Seth's deposition next week, is enclosed. 

Very truly yours, 

�7. fYw41 
Michael T. Brody { 

MTB:cjg 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0 .... 1129078 .... 1 

16div-005706
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COLEMAN (PARENT) HOLDINGS INC., 
. Plaintiff, · 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

. I 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTJCE·OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 . 
West PaJm ;Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATEANDTJME 

lshaan Seth July 30, 2004 at 9:30 a.m. 

Thomas Burchill August 27, 2004 at 9:30 a.m. 

All of the depositions will be conducted at Esquire Deposition Services, 216 East 45th 
Street, New York, NY 10017. The depositions will be recorded by videotape and stenographic 
means. The depositions will be taken before a person authorized to administer oaths and will 
continue day to day until completed. 

The videotape operator will be Esquire Deposition Services located in New York, New 
York. 

16div-005707
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 19th day of July 2004. 

Dated: July 19, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:� 1 , 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART. 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. Florida ;33409 
(561) 686-6300 

2 

16div-005708



JUL-19�2004 17:31 

Thomas· A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

JENNER AND BLOCK LLP 

SERVICE LIST . 

3 

312 527 0484 P.05/05 

TOTAL P.05 
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#230580/smk IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 

�������������----/ 
MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

CASE NO: 2003 CA 005045 Al 

CASE NO. CA03-5165 AI 

NOTICE OF FD..,ING PLEAPING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS lNC. and MACANDREWS & FORBES 

HOLDINGS, INC. hereby give notice of the filing of CPH's and MAFCO's Response in 

Opposition to Morgan Stanley's Motion to Set a Hearing on CPH,s Contempt Motion and to 

Extend Merits Discovery, filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 

.1-

Fax and Federal Express to all counsel on the attached list on this =:2 I day of ;rvL..'"7 , 

2004. 

16div-005710
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of FiJing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Iam10, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
OneffiMPlaza 
Suite4400 
Chicago, IL 60611 

COUNSEL UST 

2 

la! 002/019 

16div-005711
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CARLTON FIELDS, P.A. 

Esp11ranle 
222 Lakeview Avenue, Suite 1400 

West Palm Seach, Florida 33401<>149 

Date: July 19, 2004 
To: Jock Scorola, Esq. 

Jerold Solovy, Esq 
Michael Brody 
Thomas Clare, Esq. 

ATrORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, West Palm Beoc:h, FL 33402.0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEEI' 

I Phone Number I Fax Number 

(561) 689-6300 (561) 68.4-.5816 

(312} 923-2711 (312) 840-767.1 

(312) 840-7711 

(202) 879-5200 

From; Joyce Dillard, CIA to Joseph lcinno, Jr. 561 .659 .7070 561.659.7368 

Client/Mt:llhlr No.: 47877/14092 Employee No.: 

Total Number of Pages Being Transmitted, lnduding Cover Sheet: 5 

Message: To follow please find a c::opy of Morgan Stanley's Notice of Fillng Consent to Motion to Set a 
Hearing on the Contempt Motion and Extend Merits Di$Covery. 

iai 001/005 

0 Original fD fellow Via Regular Mail !if Original will Nat be Sent 0 Orlglnol will foUow via OV"emight Courier 

lha informoSon contgf11ed in this l'ac1imda 1MS1oga i& cllamey priVileged i;ind confidentlol inlDnnotion intended only For the u.se of lhe 
individual or anl!Jy named above. If tile reader of lhis m111soga is not the inllllndad recipient, you ara hereby noHfied lhat any 
dissemlnc�on, dr5tribulion or copy of tlii• communicolion is strlc�y prohibited. IF �u have received lhls oommuni�Hon in error, please 
immediolaly noHfy us by Mlaphone (if long disrance, pleaJe cob i:ollBC1tl and rerum rha Dfiginal meuage to us at lha above addrau via lhe 
U.S. P�tol Se!Vlce. Thank you. 

T 11l11eapier oporarar: 

WPS#567902� 

Miami 

IF rhare ore any ptoblemt or compllcatlon.s, please noHfy U5 Jmmadiahlly at: 
561.659 .7070 

CA R l T 0 N F I E L D S, P • A • 

Orlando St. Peleraburg Tallahauee Tampc West Palm Beach 

16div-005712
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COLEMAN (PARENT) HOIDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNJ?ING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

JN THE CIRCUIT COURT OF TIIE 
FJFTEENIH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03·5045 AI 

CASE NO: CA03-S165 AI 

NOTICE OF FILING CONSENT TO MOTION TO SET A BEARlNG ON THE 
CONTEMPT MOTION AND EXTEND MERITS DISCOVERY 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Fundinst Inc, by and 

through their undersigned counsel, hereby give notice that it has filed the attached Consent to 

Morgan Stanley's Motion to Set a Hearing on the Contempt Motion and Extend Merits 

Discovery dated July 15, 2004. 

WPB#58247B.l 

16div-005713
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Coleman v. Motgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. Mac.4.ndrews, Case No: CA 03-5045 

Notice of Piling Consent 
Page2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this � 

day of July, 2004. 

Thomas D. Yannucci. P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

· 655 1si11 Street, N.W., Suite 1200 
Vlashington,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Fonding 

CARLTON FIELDS, P.A.. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEAR.CY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaia, Suite 400 
Chicago,n... 60611 

WJIB#5B2478. J 2 
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COLB.MAN (PAKBNT) HOLDINGS, INC.. 
}'lalntHI; 

. 

MOltGAN stANLBY SENIOllFUNDlNO, INC .. 
Pl� 

'VII. 

MACANl>lU!WS &POUBS HOLDINGS. INC,, 
J>efeadaat 

nlTBB PJF1'EBNTH roDICfAL cm.oorr 
JN AND POllPALMBBACllCOUNTV, 
PLORII>A 

CASB NO: CA 03_,04� AI 

CASBNO: CA 01-5165 AI 

mNQNtTOMOnoN m POSTPONI DUAL 
I. Ja:mm F. Duylo, OD bebllt ot Dc1mdant Mozpa SbUy &; Co. IDCOrpormad ml 

Plaimf«'MQIB811 Stanley Senior P1mdia&, J'bc:. (""11� llM«pa Stmley"), balebf consezit 

io tba mliflt IO'USbi m Marpa Stmle)rY& Motfoll to see A Jloarh1s aa tbe Omteaapt Motion and 

--DlacowrfdDl.JulylS,2004. � 

� 

� 004/005 
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... . . .. 
..... "' ..... : .... :. .. 

. · .... _ 
..... - .. .: ·.:..! ..... .-·.-;.. 
::::·- . � ·- ..: 

� .). .. :,,,. . ... -
-:- .. .:. - . _. .-.:. 
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CARLTON FIELDS, P.A. 

Esperante 
222 Lr;ikeview Avenue, Suite 1400 

West Pei Im Beoeh, Florida 33401-6149 

Date: July 22, 2004 

1o: Jock Scarola, f5q, 

Jerold Solovy, Esq 

Michael Brody 
Thomas Clare, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P .0. Box 150, West Palm Beach, FL 33402-0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax: Number 

{561 J 689-6300 (56 l J 227-0799 

1312) 923-2711 (312) 840-7671 

(312) 840-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Joseph lanno, Jr. 561.659-7070 561.659-7368 

Client/Mahr No.: 47877 /14092 Employee No.: 

Tolal Number of Pagn Being Transmitted, lnduding Cover Sheet; 14 

�001/014 

Message: To follow please fiod o copy of Morgao Stanley's Motion For Enlargement of Time to Respond to 
First Set of Interrogatories. 

A copy will be sent via Federal Expre5s. 

D Original to follow Via Regular Mail D Original will Not be Sent a Original wiU follow via Ovemight Courier 

The information contained In this focsimila massage is allomey privileged r;ind c:o11fidentic:il information intended cnly for the use cf the 
individuc:il or entity named above. If lhe reader al lhis me5sci9e is not the inJended recipient, you are hereby nori�ed thar any 
disseminatton, distribution or copy al lhis c;ommunic:o�on is slric:riy prohibited. If you have received lhls ccmmunlcallon In error, please 
irnrneclic:itely nQlify us by 19lephona (if lone dislance, please call c:ollec:ij c:iod rotum the original message to us at the above address via the 
U.S. Postal Service. Thank yau. 

If there all!! any problems or coniplic:c:ilions, please noril'y u1 immadiol91y ar: 

561.659.7070 

Telac:opier operator: 

WP0#567902.5 c A R L T 0 N F I E L D S, p I A I 

Miami Orlando St_ Petersburg Tallahassee Tompo West Palm Beach 
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COLEMAN (P ARENf) HOLDINGS, INC .• 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintif( 

vs. 

MACANDREWS & FORBES HOLDINGS9 INC., 

Defendant. 

lN THE CIRCUIT COURT OF THE 
FJFTEENTH JUDICIAL CIRCUIT IN' 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING'S MOTION FOR ENLARGEMENT OF 
TIME TO RESPOND TO FIRST SET OF INTERROGATORIES 

Morgan Stanley Senior Funding ("MSSF''), by and through its undersigned counsel, 

moves this Court to enlarge the time for MSSF to respond to Defendant's First Set of 

Interrogatories served June 22, 2004. In support ofits motion, Morgan States as follows: 

1. On June 22, 2004, MacAndrews & Forbes (''MAFCO'') served MSSF with a First 

Set of Interrogatories (Ex. 1) ("June 22nd Interrogatories''). Even though this case has been 

pending for approximately one year, this is the first set of Interrogatories served by MAFCO 

uponMSSF. 

2. MSSF's responses are due on July 22, 2004. As the Court is aware9 during the 

last thirty days. counsel have attended several lengthy hearings before this Court that required 

extensive preparation and argument9 have responded to other written discovery and have also 

attended numerous depositions, many of which required travel to other states for all counsel. 

WPB#582605. l 
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3. Consequently, counsel for MSSF requested an extension of time to respond to the 

June 22nd Interrogatories until August 2, 2004, which is less than a two-week extension of time. 

Counsel for MAFCO refused to agree to this extension. Attached hereto as Exhibit 2 is 

correspondence from MAFCO' s counsel refusing to agree to this request. 

4. There will be no prejudice to MAPCO if this short extension is granted. Counsel 

for Morgan Stanley have repeatedly granted such extensions to opposing counsel, including, 

without limitation; 

• An extension to respond to Morgan Stanley's First Set of Interrogatories. See M. 
Brody letter to T. Clare dated August 20, 2003. (Attached as Exhibit 3.) 

• An extension to respond to Morgan Stanley's First Set of Requests for Admission. 
See M. Brody letter to T. Clare dated September 16, 2003. (Attached as Exhibit 
4) 

• An ex.tension to respond to Morgan Stanley's Fourth Request for Production of 
Documents. See M. Brody letter to Z. Brown dated February 23, 2004. (Attached 
as Exhibit S) 

WHEREFORE, MSSF respectfully requests that this Court enlarge the time for MSSF to 

respond with answers and objections to the June 22nd Interrogatories together with such other and 

further relief as the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnish� 
to all counsel of record on the attached service list by facsimile and Federal Express on thi� 
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15rh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley Senior Funding, 
Inc. 

WPB#S8260S.l .2-

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone! (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j. o@carltonfields.com 
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Jack Scarola 
SEARCYt DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaz� Suite 400 
Chicago,IL 606119 

WPB#S!l2605.I 

CARLTON FIELDS WPB �004/014 

SERVICE LIST 

16div-005720



07/22/2004 18:17 FAX 581 858 7388 CARLTON FIELDS WPB 

JUN-22-2004 16=15 JENNER i:lND BLOCK LLP 

� 005/014 
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COLEMAN (PARENl) HOLDn-IGS ™°C., 
Plaintiff(s), 

vs. 

MORGAN STANLEY&. CO., INC., 
Defendant(s). 

IN THE ENTH JUDICIAL CIRCUIT 
IN AND FOR PALMDEACH COUNTY, 
FLORIDA 

CASE NO. CA 03 .. 5045 AI 

I ---�----------'CASE NO. CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plain1iff(s ), 

vs. 

MACANDREWS 8' FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendant(s). 

DEFENDANT MACANDREWS 6i FORBES HOLDINGS INC.'S 
FIRST SET OF INTERROGATORIES TO PLAINTJFF 

MORGAN SIANLEY SENIORPUNDING, INC. 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, Defendant 

MacAndrcws & Forbes Holdings Inc. ('�con), by its attorneys, hereby requests that Plaintiff 

Morgan Stanley Senior Funding, Inc. answer the followllig Interrogatories 'Within thirty {30) days 

from the date of service. 

DEFINITIONS 

The following definitions apply to each lntem>gatory: 

1. "Bank Facility" means the Credit Agreement, including attlendments, and 

all funds extended by MSSF, First Union National Bank. and/or Bank of America National 

Trmt & Savjngs Association to Sunbeam pursuant to the Credit Agreement including, but not 

limited to, Tranche � Tranche B, and the Revolving Credit Facility. 
EXHIBIT 

I 
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2. 11CPH'' means Coleman (Parent) Holdings Inc., Coleman Worldwide 

Corporation, CLN Holdings Inc. 

3. '"Coleman TraDSBCtion" means the transaction by which Sunbeam acquired 

. CPH's interest in the Coleman Company, Inc. 

4. "Credit Agreement'' meaDS that agre81lltm.t entered into by Sunbeam 

Coiporation, as borrower, with Morgan St.anley Scmior Funding, Inc., Bank of America National 

Trust an Savings Association, and First Union National Balllc (now known as Wachovia Bank, 

National Association), as lenders. dated March 30, 1.998 and all amendments thereto. 

S. "February 27, 1998 Agreements" means (a) the Agreement and Plan of 

Merger dated February 27, 1998 among Sunbeam Corporation, Laser Acquisition Corp., CLN 

Holdings Inc. and Coleman (Parent) Holdings Inc., and {b) the Agreement and Plan of Merger 

dated February 271 1998 among Sunbeam Corporation, Camper Acquisition Cozp. and The 

Coleman Company, Inc. 

6. "Identify," when used with respect to natmal persons, means to state the 

full name of such person, and his or her last kno'Wll address and telephone number, and if 

employed, the occupation and the job tide or position of the person, and the name, address, and 

telephone number of the employer. 

7. "Identify," when used with respect to a person other than a natural person, 

means to state the type of person (coiporation, partnership. government aaency, etc.)� full name 

and address of its principal place of business concemed with each matter inquired of in these 

Interrogatories. 

8. ''Mafco" means MacAndrews & Forbes Holdings Inc. or any of their 

p.tesent and former officers, directors. and employees. 

-2· 
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9. ''Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its 

present aJ:J.d form.er employees,, representatives, agents, attomeys, accountants, end advisors. 

10. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

predecessors, successora, affiliates, subsidiaries, and present and fmmer officers, directors, 

11. "Subordinated Debenture Offering" means the offering of Sunbeam's Zero 

Coupon Convertible Senior Subordinated Debentures Due 2018. 

12. "Sunbeam" means Sunbeam Coiporation and any of its predecessors, 

successors. affiHates, subsidiaries, and present and former officers, directors, employees, 

representatives. and agents. 

INSTBUCTIONS 

13. The connectives "and'' and "or" shall be collStrued either disjwictively or 

conjunctively as necessary to bring within the scope of each Interrogatory all responses that 

might otherwise be construed to be outside the scope. 

versa. 

14. The use of the singular form of any word includes the plural and vice 

JNTERROGATORJES 

JNTERR.OGATORY NO. I: Identify each individual who relied upon 

Exhibit A or information derived from Exhibit � in whole or in part, at any time and for any 

purpose. For each such individual, describe in detail when and how each individual relied upon 

Exhibit A or information derived from Exhibit A, and what each individual did with the 

information contained in Exln"bit A or derived from Exhibit A . 

• 3. 
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INTERROGATORY NO. 2; Identify with particularity what steps MSSF, 

Morgan Stanley and/or Sunbeam undertook to develop, analyze, consider. model, evaluate, or 

review potential syuergi11st cost savings, and/or financial benefits that Sunbeam could achieve 

from a business combiDation with Coleman. Your response should identify each individual 

involved, 

INTERROGATOBY NO. 3: Identify each indi'ridual involved in 

creating, developin& preparing. or using the following documents, or the infonnatlon contained 

therein: MORGAN STANLEY CONFIDENTIAL 3136; 3931; 33911; .36113; 31983-31984; 

84007-84010; and 84012 .. 84019. As to each person identifi� describe in detail that individual's 

role in creating, developing, preparing, or using such documents or the information contained 

therein. 

INTERROGATORY NO. 4: Identify each individual involved on behalf 

of MSSF and Morgan Stanley in conducting, reviewing, or participating in due diligence of 

Sunbeam in connection with (i) the Coleman Transaction, (ii) the February 27 Agreements; (iii) 

the Subordinated Debenture Offering; and (iv) the Bank Fadlity, and for each such individual, 

descn"be in detail what steps that individual undertook to conduct that due diligence. 

-4· 
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I HEREBY CERTIFY that a true and comet copy of the foregoing has been 
served by facsimile and mail to all counsel on the attached Service List, this 22nd clay of June, 
2004. 

Jerold S. Solovy 
Ronald L. Manner 
1ENNER. & BLOCK LLP 

OneWMPlaa 

Suite4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PAREN'I) HOLDINGS JNC. 

By:�� 
One ofltsAttomeys 

Jack Scarola 
SEARCY IlBNNHY ScAROLA BARNHART 

& SHIPLEY P .A 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-5-
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Thomas A Clare, Esq. 
KmKLAND & Bu.Is 

SERVICE LIST 

655 Fifteen.th Street, N.W. 
Suite 1200 
Wasbingto� D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON Fmws, P.A 
222 Lake View Avenue 
Suite 1400 
West Palm Beach. :florida 33401 

Docum<:ntNwnber: 107164$ 

�010/014 

312 527 0494 P.07/07 

TOTAL P.07 
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July 20, 2004 

By Te/ecopy 

Kathryn R. DeBord, Esq. 
KIRKLAND & ELLIS LLP 
6SS Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 2000S 

Re: Coleman (Parent) Holdings Inc. 11. Morgan Stanley cl Co. 

1410 11/014 

312 527 0484 P.02/02 

JENNER&BLOCK 

J e.pner le Block LLP 
Olli! IBM Plaza 
Cblolgo. IL 6o611 
Tel 3�2.2-4J�O 
wwwJenner.com 

Michael T- Brody 
Tel 3� 923-2711 
Fax 312 840•i711 
mbrody@jenner.com 

Chia.go 
Dallat 
W11shin1;ton, nc 

Morgan Stanley Senior Funding, Inc. v. MacAndrew.r & Forbes Holdings Inc., et al. 

Dear Katie; 

I write in response to your request that we agree to extend the deadline for Morgan Stanley to 
respond to MacAndrews & Forbes Holdings Inc. 's First Set of lnteirogatories. As you know, 
ordinarily we agree to such requests. However, in light of our pending motion to strike Morgan 
Stanley's verifications on other sets ofintettogatories. which is set for hearing this week, we 
believe it important to obtain Morgan Stanley's interrogatory responses on Thursday, as 

originally scheduled. The timely provision of these interrogatory answers will permit us to 
resolve any issues relating to the interrogatory responses without need for a further motion. 

Very truly yOUIS,, 

�7-� 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Ianno. Esq. (by teleoopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHJCACiO_l l29960�l 

EXHIBIT 

TOTAL P.02 
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August 20, 2003 

By Facsimile 

Thomas A. Clare) Esq. 
KIRKLAND & ELLIS LLP 
6SS Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

R�: Coleman (Puent) Holdings, Inc. v. Morgan Stanley & Co.. 

Dear Tom: 

�0 12/014 

3125270484 P.02/02 

JENNER&BLOCK 

Jenner• Block, u.c 
Ozie l:llN Plaza 
Cbkago, n. 6o6u...,.:;os 
Tel 5u 11n-9550 

WMll:.jmnei:com 

Michael T. Brody 
Tel gm 923·27U 
Fu 3111. 840-7711 
mbrody@jenaer.com 

I write to confirm that you have agreed that the time for Coleman (Parent) Holdings, Inc. to 
respond to Morgan Stanley & Co.'s intem>gatories is extended to and including September 2� 
2003. 

Thank you for yom agreement. 

�'7.� 
Michael T. Brody / 
cc: Joseph Ianno, Esq. (by facsimile) 

John Scaro1' Esq. (by facsimile) 
Jerold S. Solovy, Esq. 

EXHIBIT 

TOTA.. P.02 
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Soptember 161 2003 

ByTelecopy 

Thomas A. Clare, ;Esq. 
KlRKuND & E.u.Is LLP 
655 Fifteenth Stieet, N. W. 
Suite 1200 
Washington, D.C. 2000s 

Dear Tom: 

CARLTON FIELDS WPB �013/014 

JENNER&BLOCK 

Jemicr &: Br-I:. w: CAbgo 
Ozie IBM Plaia Dlllls 
ChlcafO. & 15GGn-7Gqs WWilnpua, DC 
'le) 511 ••11-9J&O 
-pael'.tionl 

MidmcJ T. Btod)r 
T.J Sl51 P3"2'JU 
Fix-� 
mhrody@.ialner.com 

I Write to coufinn that Morgan Stanley aareet that CPH ntay have UDtil September 24. 2003 to 
respond to Morgan stauley•s Fhst Set of Requests for Admission. 

Thank you for your cooperation in this regard. 

V f!rJ truly youm. 

�'1,� 
Michael T. Brody 

cc: Joseph Ianno, Esq. (by facsimile) 
1ohn Scato� Esq. (by facsimile) 
Jerold S. Solovy. Esq. 

EXHIBIT 

I 4: 
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February 23, 2004 

ByTelecopy 

Zhonette M. Brown� Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington. D.C. 20005 

CARLTON FIELDS WPB 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Zhonette: 

�014/014 

312SZ?la484 p . 1212.102 

...JENNER&BLOCK 

jCDDfl'r .I: lUrxk LLP 

Oiie IBM PliRa 
Chicago, IL 60611 
Tel aa-�sso 
wwwJ-l!r.eam 

Michael T. Brody 
Tel 31.a 92347U 
F11x a12 84o"'7711 
mbroc:l�imner.com 

� 
� 
Washington. ex;: 

ThaIJk you for agreeing to an extension to March 1, 2004 for CPH to serve its response to 
Morgan Sumley9s Fourth Requests for Production of Documents. 

Very truly yours, 

MTB:cjg 
cc; Joseph Ianno, Esq. (by telecopy) 

John Scarola. Esq. (by telecopy) 
Jerold S. Solovy� Esq. 

EXHIBIT 

IOTA... P.02 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF FILING DEMONSTRATIVE EXHIBITS FROM JULY 23, 2004 HEARING 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. ("Morgan 

Stanley"), by and through their undersigned counsel, hereby file the demonstrative exhibits 

utilized at the July 23, 2004 Case Management Conference in this matter as follows: 

1. Exhibit 1 hereto consists of the Power Point Presentation presented by counsel for 

Morgan Stanley. 

2. Exhibit 2 hereto consists of the calendar of events provided to the Court. 

WPB#571261.14 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to , .'.3rd 
all counsel of record on the service list below by facsimile and Federal Express on this,;{ -

day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 

Incorporated and Morgan Stanley 

Senior Funding 

WPB#571261.14 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

2 

Jose Ianno, Jr. 
Florida Bar No: 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571261.14 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing 
Page 3 

SERVICE LIST 

3 
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MORGAN STANLEY'S MOTION 
TO SET A HEARING ON THE 

CONTEMPT MOTION AND 
EXTEND MERITS DISCOVERY 

July 23, 2004 

Case Management Conf ere nee 

1 
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Overview 

• The Current Pretrial Schedule 

• Progress Since February 20 Conference 

- Merits Discovery 

- [Unexpected] Contempt Proceedings 

• What Remains to Be Done 

• Proposal 

2 
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The Current Pretrial Schedule 

Event Date Event Date 
Amendment of Pleadings Aug-6-2004 Motions in Limine Dec-3-04 

Completion of Fact Discovery Sep-3-2004 Witness Lists & Trial Exhibit Lists Exchanged Dec-3-04 

PlaintifiS' Expert Disclosures Sep-10-2004 Mediation Dec-6-04 

Summary Judgment BriefS Sep-20-2004 Objections to Cmmter-Designations Exchanged Dec-8-04 

Defendants' Expert Disclosures Sep-24-2004 Meet-and-Confer re Deposition Designations Dec-10-04 

Rebuttal Expert Disclosures Oct-8-2004 Designations & Objections to the Court Dec-13-04 

Depositions of Experts (2 weeks) Oct-18-2004 Joint Pretrial Stipulation Dec-13-04 

Summary Judgment Oppositions Oct-25-2004 Motion in Limine Oppositions Dec-13-04 

Summary Judgment Replies Nov-8-2004 Pretrial Conference (3 days) Dec-20-04 

Deposition Designations Exchanged Nov-19-2004 Final Pretrial Conference Jan-14-05 

Mediator Selected Nov-19-2004 Jury Instructions & Verdict F onns Exchanged Jan-14-05 

Summary Judgment Hearing Nov-19-2004 Jury Trial Begins (15 days) Jan-18-05 

Cmmter-Designations & Initial Objections Dec-3-2004 

3 
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Items To Be Scheduled 

• Close of Contempt Discovery 

• Evidentiary Hearing on Motion for Contempt 

• Motions to Amend Pleadings to Add 

Punitive Damages 

4 
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Depositions Completed Since 

Feb. 20, 2004 Case Management Conf ere nee 

Date Deponent 
2/24/2004 Smith, Bram 

41212004 Rafii, Lilly 

41612004 Ginstling, N onnan 

4/22/2004 Boone, Shani 

4/27/2004 Page, Joe 

5/12/2004 Slavin, Joe 

5/18/2004 Webber, Josh 

5/19/2004 Hart, Michael 

5/25/2004 Stack, Heather 

61312004 Dean, Alan 

61412004 Conway, Andrew 

6/8/2004 Shapiro, Paul 

6/16/2004 Yoo, Eugene 

6/18/2004 Lurie, James 

6/24/2004 Drapkin, Donald 

6/25/2004 Schwartz, Barry 

7/1/2004 Wright, William 

7/7/2004 Slotkin, Todd 

7/8/2004 Duffy, Robert 

7/8/2004 Salig, Joram 

7/13/2004 S tynes, James 

7/14/2004 Whelan, Chris 

7/22/2004 Gifford, Frank 

Location 
New York 

New York 

New York 

Boston 

New York 

New York 

Boston 

New York 

New York 

New York 

New York 

New York 

Boston 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

New York 

Morgan Stanley 10 
CPH 13 

5 
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April 22, 2004: CPH Cancels Slovin Deposition 

Scheduled For The Following Week 

APR-22-2004 1S•57 Jef-ER & R.1XX 

April 22. 2004 

ByTtl=ipy 

Thomas A Clare, Esq. 
KllUU.AND &. Bl.1.lS LLP 
655 Fifu:cmh Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Col•man (Parent) Holdings Inc. v. Morgan Stanley ct Co. 

31=10404 P.12/22 

.JENNERIS.BLOCK 

J<a=l<Blcd.W' Chlago 
ODelBMPQ 0..0.1 
Cbia.to, lt. 6o6n Wuhinp::m, DC 
Tel.�50 
.-Jcgwr ...... 

Mkhoel T. Jlrodr 
Tcl.SU:923'"'27U 
Pn 3l2 840o?7U 
mbrod�.<o<a 

Morgan Sranl•y Senior Funding. inc. v. MacA>ldnws d: Forbu Holdings Inc., d al. 

Dear Tom: 

Due to unavoidable conflicts, - will not be able to� Mr. Slovin for his deposition next 
week. We will ammgc ao altcmative dale for thia depo1ltlon In lhe near� 

Very tni.Jy youn, 

� 
MTB:cjg 
cc: Joseph lanno, Esq. (by tclecopy) 

John Scarola, Esq. (by tclecopy) 
Jerold S. Solovy, Esq. 

CK!CAOO_IOTJD7_l 

TUlfl.. P.02 

Due to unavoidable conflicts, we 

will not be able to present Mr. 

Slavin for his deposition next week. 

6 
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May 21, 2004: CPH Cancels Schwartz Deposition 

Scheduled For The Following Week 

l'l'lY-21-2004 17•40 

May 21, 2004 

ByTtlecopy 

Thomas A. Clare, Esq. 
KIRKLAND & EL.us LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JEH-ER � B.D:K LLP 312 SZ7 0494 p. 02/02 

.JENNER&.BLOCK 

jON>e<I< Block LU' 
01le IBM Plua 
Chkago. IL 6o6n 
Ttl 312-2.n'"'93So www.jcnnu.mm 

Michael T. Brody 
Ttl 312 923-27\1 
rn s12A4<>-77U 
mbrody�ncr.com 

Chia go 
Dalb• 
Washington.OC 

Re: Coleman (Parent) Holdmp Inc. " Morgan Stanley & Co. 
Morgan Stanley Senior Funding, Inc. "· MacAndrcws & Forbe.r Holdrnp Inc., et al I -------

Dear Tom: � 
Due to scheduling conflicts, Mr. Schwartz will not be available for deposition on May 26, 2004 
We arc attempting to arranae an alternate date. At the pre!!ent time, we believe Mr. Schwartz is 
available on Wednesday, Junc 2, 2004 or Tuesday, June 8, 2004. We will firm up Mr. 
Schwartz's availability early next week. Please let us know if you arc available on JWlC 2, 
June 8, or both. 

V cry truly yours, 

�7-� 
Michael T. Brody I 
MTB:cjg 
cc: Joseph lanno, Esq. (by tclecopy) 

John Scarola, Esq. (by telccopy) 
Jerold S. Solovy, Esq. 

CHICAGO_I01510J_l 

TOTAL P.02 

Due to scheduling conflicts, Mr. 
Schwartz will not be available for 
deposition on May 26, 2004. 

7 
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June 16, 2004: CPH Cancels Robinson Deposition 

Scheduled For The Following Week 

JtN-1&-2004 1s: 06 

June 16, 2004 

By Te/ecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JEN-ER INl EUJO< UP 

Re: Coleman (Parent) Holdin115 Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/02 

.JENNER&BLOCK 

JennerA:Blod:u.t Chteaco 
One lBM Plan o-Jlu 
0Ucq.o,IL60611 Wuhmct.on.oc 
Td )l2·222-93SO wwwjnocr.com 

Mi�had T. arody 
Td312923-Z711 
Pu 31'2840-77U 
mbrody@jcnna.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., cl al. __r----
Dear Tom: 

We have just been informed this afternoon that James D. Robinson's deposibon, scheduled for 
Tuesday, June 22, needs to be rescheduled due to a medical emergency in his family. We wiU 
provide alternate dates for his deposition as soon as possible. 

Very truly yours, 

�7.� 
Michael T. Brody I 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by tclecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_Jll6299_1 

TOTR. P.02 

We have just been informed this 

afternoon that James D. Robinson's 

deposition, scheduled for Tuesday, 

June 22, needs to be rescheduled due 

to a medical emergency in his family. 

8 
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July 16, 2004: CPH Cancels Spoor Deposition 

Scheduled For The Following Week 

JlL-16-2004 15129 JDIER & BLOCK 

July 16, 2004 

ByTelecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co 

3125270484 p. 02/02 

.JENN ERO.BLOCK 

Jmn� &: Block Ll.P ChK::ifO 
One IBM Pina Dalliu 
Chicago, IL 60611 Wa1hin1ton. oc 
Tel 312-22'1-9350 
ww..ojeune ... mm 

Michad T. 8rody 
Tel311�3-2711 
Fu: 312840-?'711 

mbrody@jen�r.com 

Morgan Stanley Senior Funding. Inc. v. MacAndrews & Forbes Holdings Inc., et al. __y---
Dear Tom: 

We learned today that William Spoor will be wiable to proceed with the deposition scheduled for 
Tuesday, July 20 due to complications from recent surgery. Mr. Spoor is not able to offer any 
alternate dates at th.is time until his medical issues are resolved. We will advise you of alternate 
dates as soon as we can. 

V cry truly yours, 

�7.� 
Michael T. Brody / 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAOO_l 121.5D4_1 

mr� P.02 

We learned today that William Spoor 

will be unable to proceed with the 

deposition scheduled for Tuesday, 

July 20 due to complications from 

recent surgery. Mr. Spoor is not able 

to off er any alternate dates at this time 

until his medial issues are resolved. 

9 

16div-005742



Morgan Stanley Also Has Had To Postpone Depositions 

Thomas A. Cl.are ToCal!WriterOlrectty: 
(2Q2)879-5993 

�.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLP 
One IBM Plaza 

KIRKLAND &. ELLIS LLP 

6S5FiHHn1h8frH1,NW 
WHhtngton, D.G. 20005 

June 22, 2004 

FactlmUe 
202 679·5200 

Clucago,IL 60611-7603 

% 
Re: Coleman (Parenl) lloldi11gs, foe. v. Morgan Sum/ey & Co., Inc. 

MSSF v. Mac.Andrews & Forbes J/oldings Inc. d aL 

DearMtke 

We were informed this mommg that Mr Stynes has been called out of the country next 
week on busmess for his current employer -- and 1s therefore not available for a deposition on 
July I. lie is, however, available on July 13 for a deposition in New York. Please let me know 
whether this date works for you. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Chicago London L06Angeles 

Sincerely, 

71/n<4J ,{ CfMt_/ ti 
Thomas A. Clare 

New Yori< San Franci9CO 

We were inf armed this morning that 

Mr. Stynes has been called out of the 

country next week on business for his 

current employer .... 

10 
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Morgan Stanley Also Has Had To Postpone Depositions 

Thomas A. Oare 
ToCallWriterOirl!dly 

(202)879-5993 
tdoce@klrtdand.can 

BY FACSil\ULE 

Michael Brody, Esq. 
Jenner & Block, LLP 
One IBM Plaza 

Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 

8�5 Alleenth Street. N.W. 
Washington, D C 20005 

July 21, 2004 

F•cslmlte: 
202 879-5200 

Re: Col�man (Parent) llo/dings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndr�J & Forbes HoldingJ Inc. �t al 

Dear Mike: 

I write in response to your July 2 letter regarding your request to depose Ruth Porat. 

We have obtained updated information regarding Ms. Porat's medical condition. We 
have been informed that, at the present time, Ms. Porat is currently undergoing a daily regimen 
of radiation treaanent together with periodic chemotherapy treatment. Surgery is scheduled for 
next month. While Ms. Porat is attempting to maintain a limited work schedule oo an "as able" 
basis, she is not able to sit for a deposition. 

We will re-evaluate your request for a deposition of Ms. Porat after her surgery is 
completed and an appropriate recovery period. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Chk:"ago L� LosAngelel 

Sincerely, 

-r�a.� 
Thomas A. Clare 

New York San Francisco 

We have been inf armed that, at the 

present time, Ms. Porat is currently 

undergoing a daily regimen of 

radiation treatment together with 

periodic chemotherapy treatment .... 

We will re-evaluate your request for a 

deposition of Ms. Porat after her 

surgery is completed and an 

appropriate recovery period. 

1 1  
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Outstanding Requests for CPH & MAFCO Depositions 

Witness Requested 
Engelman, Irwin February 26, 2004 

Nesbitt, William (2 days) February 26, 2004 

Jones, Lawrence May 6, 2004 

Jordan, Ann May 6, 2004 

Levin, Jerry May 6, 2004 

Moran, John May 6, 2004 

Robinson, James May 6, 2004 

Spoor, William May 6, 2004 

Gittis, Howard (2 days) June 28, 2004 

Maher, James (2 days) June 28, 2004 

Perelman, Ronald (2 days) June 28, 2004 

12 
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Witness 
Amorison, Alison 

Den Danto, Deidra 

Deitz, Adrian 

Dunlap, Al 

Emmerich, Adam 

Fannin, David 

Fogg, Finn 

Geller, Steven 

Goudis, Richard 

Griffith, Lee 

Kelly, Janet 

Kersh, Russ 

McDonald, Deborah 

Uzz� Donald 

Wachovia 

Burchill, Thomas 

Clark, Karen 

Engelman, Irwin 

Gittis, Howard 

Groeller,Johannes 

Harris, Brooks 

Depositions To Be Completed 

Requested Location Days Status 

MS New York 1 Non-Party 

CPH 1 Non-Party 

MS London 1 Non-Party 

MS, CPH 1 Non-Party 

MS New York 1 Non-Party 

CPH Florida 1 Non-Party 

MS New York 1 Non-Party 

MS New York 1 Non-Party 

CPH 1 Non-Party 

CPH I Non-Party 

MS Florida 1 Non-Party 

MS 1 Non-Party 

CPH 1 Non-Party 

MS,CPH Texas 1 Non-Party 

CPH Florida 1 Non-Party 

CPH New York 1 Non-Party 

MS 1 Non-Party 

MS New York 1 Party 

MS New York 2 Party 

CPH London 1 Party 

CPH New York 1 Non-Party 

Totals: 43 Days 
28 Non-Parties 

Witness Requested Location 
Hart, Michael (day 2) CPH New York 

Isko, Steve MS New York 

Jones, Lawrence MS New York 

Jordan, Ann MS New York 

Levin, Jerry MS New York 

Maher, James MS New York 

Moran, John MS New York 

Nesbitt, William MS New York 

Pere Iman, Ronald MS New York 

Porat, Ruth CPH New York 

Reid, Bill MS New York 

Robinson, James MS New York 

Seth, Ishaan CPH New York 

Shapiro, Paul (day 2) MS New York 

Smith, Bram (day 2) CPH New York 

Spoor, William MS Minneapolis 

R. 1.310 (ECC) CPH New York 

R. 1.310 (LFC) CPH New York 

R. 1.310 (Letters) CPH New York 

R. 1.310 (Value AH) CPH New York 

R. 1.310 (Value MS) CPH New York 

R. 1.310 (Authenticity) CPH New York 

19 Requested by CPH 
22 Requested by Morgan Stanley 

2 Requested by Both Parties 

Days Status 

112 Party 

1 Non-Party 

1 Non-Party 

1 Non-Party 

1 Non-Party 

2 Party 

1 Non-Party 

2 Party 

2 Party 

1 Party 

1 Non-Party 

I Non-Party 

1 Non-Party 

1 Party 

1/2 Non-Party 

1 Non-Party 

112 Party 

1/2 Party 

112 Party 

1/2 Party 

112 Party 

112 Party 

13 
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Monday 
----��-------- �---

2 3 
MS In-Camera Submission 

MS Interrogatory Responses 

MS Privilege Log 

9 10 

I 

16 17 

Tuesday 

August 2004 
Wednesday Thursday --- --- -------------- ----- -----------

4 5 
IMS Interrogatory Responses I 

11 12 
! Briefs for Case Mgmt. Conf. 

IDep. of Amam Emmerich (NY) 

Friday 

6 
!Amended Pleadings Due 

13 
lease Mgmt. Conf. (FL) 

Travel for Deo. (NY) I I Travel for Hearina (FL) 

18 19 20 
jBriefs for Case Mgmt. Conf. I I Briefs for Case Mgmt. Conf. 

23 24 25 26 27 
Case Mgmt Conf. (FL) 

Dep. of Tom Burchill (NY) 

I Travel for Hearina (FL) 

I Travel for Deo. (NY) 

30 31 

I 

I 

I 

I 

I 
I 

• 
I 
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Contempt Chronology 

February 20, 2004 
March 10-12, 2004 
March 12, 2004 

March 12, 2004 

March 19, 2004 

April 29, 2004 

April 30, 2004 

May 14, 2004 

Case Management Conference for Scheduling 

Good Faith Scheduling Conferences 

Agreed Scheduling Order 

CPH files Show Cause Motion 

Case Management Conference 

Meet-and-Confer for 4/30 Hearing 

Hearing on Rule To Show Cause 

Order 

15 
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March 19, 2004 

May 28, 2004 

July 2, 2004 

July 12, 2004 

July 15, 2004 

July 21, 2004 

Contempt Discovery 

First Interrogatories 

(Answered June 16 and June 29) 
Interrogatories I Requests for Production 

(Answered June 3 0) 
Hearing on First Motion to Compel 

Order on First Motion to Compel 

CPH Second Motion to Compel 

Morgan Stanley Cross-Motion 

16 
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The Contempt Motion Has Created A 
''Lawsuit Within a Lawsuit'' 

• 4 months 

• Parallel Discovery 

- 34 Interrogatories 

- 26 Requests for Production 

- Third-party subpoena (Wachovia) 

• 11 Motions Relating to Contempt 

• Every Case Management Conference 

Dominated By Issues Relating To Contempt 

17 
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The Current Pretrial Schedule 

Event Date Event Date 
Amendment of Pleadings Aug-6-2004 Motions in Limine Dec-3-04 

Completion of Fact Discovery Sep-3-2004 Witness Lists & Trial Exhibit Lists Exchanged Dec-3-04 

PlaintiflS' Expert Disclosures Sep-10-2004 Mediation Dec-6-04 

Surrnnary Judgment Briefs Sep-20-2004 Objections to C01mter-Designations Exchanged Dec-8-04 

Defendants' Expert Disclosures Sep-24-2004 Meet-and-Confer re Deposition Designations Dec-10-04 

Rebuttal Expert Disclosures Oct-8-2004 Designations & Objections to the Court Dec-13-04 

Depositions of Experts (2 weeks) Oct-18-2004 Joint Pretrial Stipulation Dec-13-04 

Surrnnary Judgment Oppositions Oct-25-2004 Motion in Limine Oppositions Dec-13-04 

Surrnnary Judgment Replies Nov-8-2004 Pretrial Conference (3 days) Dec-20-04 

Deposition Designations Exchanged Nov-19-2004 Final Pretrial Conference Jan-14-05 

Mediator Selected N ov-19-2004 Jury Instructions & Verdict Forms Exchanged Jan-14-05 

Surrnnary Judgment Hearing N ov-19-2004 Jury Trial Begins ( 15 days) Jan-18-05 

Counter-Designations & Initial 0 bjections Dec-3-2004 

18 
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Proposal 
• Prompt resolution of contempt issues 

- Crime/Fraud Procedures 

- Set deadline for close of contempt discovery 

- Set evidentiary hearing on Motion for Contempt 

• Continue with merits discovery. 

• Re-set pretrial deadlines once contempt issue is 

decided, using the same intervals as current 

schedule. 

19 
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February 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

2 3 14 
1[MSPrivileg-e Log 

5 
!UMCUHearing(FL) - \: 

6 

ii 
9 10 

I R�le 1.3-10 Dep.-(NY) - ] 
11 12 13 :1 loep. of Robert Kitts (NY) I loep. of Alex Fuchs (NY) Ii 

,j 
I 

Travel for Deposition (NY) I 

i 

16 17 18 19 ,20 
[Court Holiday I !Briefs for Case Mgmt. Conf. l1IMS Document Production ! !UMC Hearing (FL) i !r--ic-as_e_M_ g_ m_t _. C-o -n- f .-(F_L_) __ � 

23 24 25 
IDep. of Bram Smith (NY) l ' IMS Appeal Brief ] 

Travel for Deposition (NY) -------) '  

26 :27 
I 

tabbies· 

\\ 
m 

/'-,.) � 
CD 
=t 
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1 

.8 

15 

22 

29 

March 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

2 

9 

16 

23 

30 

:3 
:1Hearing <FL 
! IMS Interrogatory Respones 

10 

I 17 

4 5 

11 :12 
�IMSC_s_D _o_c _u_m_e_n _t _P _ro_d_u _c-ti _o _n-�I; Briefs for Case M mt. Conf. 
rMSPrivilege Log I! CPH Show Cause Motion 

18 19 
'.[Sriefs for Case Mgmt. Conf. \\MS Opp. to Show Cause \:\case Mgmt. Conf. (FL) ]:i 

- L 

24 25 26 

.31 
CPH Appeal Brief 
MS Document Production 
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April 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

5 6 
f Dep. of Norman Ginstling (NY) I 

1]2 
I 

13 

19 20 
1[M8Document Production� [Ms Appeal Reply Brief =1 

26 27 
Dep. of Bruce Slevin 

(postponed by CPH) 
Dep. of Joseph Page (CA) 

,7 

'14 
, 1 Briefs for Case Mgmt. Cont. 

21 

28 

1 2 
[fis-6ocu-ment ProdOCtiarl--] [oep. of Lilly Rafii (NY) ____ - 1 

8 

15 

9 
)Briefs forc85eri9r11Tcont. I: 

.16 I 
:lease Mgmt. Conf. (FL) 

l:i 
I 

Travel for Hearinss (FL) I :1 
'22 
Dep. of Shani Boone Boston 
Hearing (FL) 

29 

23 ·1 ii Briefs for 4/30 Show Cause 1:1 
Hrg. 1 

30 
MS Brief on Choice-of-Law 
Show Cause Hearing (FL) 

I Travel for-Deposition (CA) • I Travel for Hearinss (FL) • 1/ 
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May 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

3 

.10 
MS Document Production 
MS Privilege Log 1������������ 

17 

:24 

4 

11 

18 

i5 6 :7 
[MS-oc:>C:ument Producti0r1---- 1 · 

12 13 
IDep. of Bruce Slevin (NY) 

19 20 

:14 i[Ms Document Production Ii 

21 
[Dep. of Josh Webber (Bostorl[} IDep. of Michael Hart (NY) [ :[MS Document Production 1

· 

1 MS Privilege Log I 

25 

IUMC Hearing (FL) 1' 
Travel for Deposition (NY) I 

26 .27 
!Hearing (FL) [ [Dep. of Heather Stack (NY) J.f Dep. of Barry Schwartz 

(postponed by CPH) 
1IHearing (�L) 1,1 

31 
:[c00rt-Ho1iciay I 
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June 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

1 2 3 
IDep. of Alan Dean (NY) 

4 
Briefs for Case Mgmt. Conf. 
CPH Choice-of-Law Opp. 
Dep. of Andrew Conway (NY) 

I 
:1 
I 

Travel for Deposition (NYl l ;I 
·I 

7 8 9 
I Hearing (FL) J I Dep. of PaulShapiro (NY) 11 Briefs for Case Mgmt. Conf. 

10 i 11 ,j :lease Mgmt. Conf. (Cancelled) I ;! 
I I 

1[ 

:14 15 : 16 17 18 ii Dep. of Eu ene Yoo Boston) : IDep. of James Lurie (NY) I:[ 

I 

I MS Interrogatory Responses I 
.-------Travel for Depositon (Boston) I Travel for Deposition {NYl 11 

121 22 23 24 25 
[Ms--EhOiCe=ot-ia_'vV_R� I jDep. of James Robinson 

(cancelled by CPH) 

128 29 

,IMS Privilege Log ! IDep. of Donald Drapkin (NY) l: JBriefs for Case Mgmt. Conf. 
Dep. of Barry Schwartz (NY) 

I Travel for Deposition (NY) I 
30 

[Hearing on Choice-of-Law (FL) 11 MS Interrogatory Responses 11 Briefs for Case Mgmt. Conf. 

C Travel for Hearings (FL) I 

MS Document Production 
MS Interrogatory Responses 
;1MS Objections to RFP 
[ Travel for Deposition (NY) I 
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July 2004 
Case Nos. 2003CA005045 & 2003CA005165 (15th Jud. Dist. Fla.) 

Monday Tuesday Wednesday Thursday Friday 

5 
Lcourt Holiday 

12 

19 

26 

6 7 

1 2 I 
jDep. of William Wright (NY) 1. Case M mt. Cont. (FL , : 

MS Document Production I 
i 

Travel for Deposition (NYf] ' j 
8 .9 ; 

Travel for Hearinss (FL) I 11· 
: IDep. of Todd Slotkin (NY) I De . of Joram Sali NY : IMS Document Production Iii 

Dep. of Robert Duffy (NY) I 

· I Travel for Deposition (NY) I: I 
I 

13 14 1s 16 I jDep. of James Stynes (NY) I jDep. of Chris Whelan (NY) l . IBriefs for Case Mgmt. Cont. !,[Briefs for Case Mgmt. Cont. Ir 

20 

UMC Hearing (FL) 

Travel for Deposition (NY) I, 
,, 

21 22 23 'I �jD_e _p _. o_ f _W_ i-lli-am_S_p_oo_ r ___ �l Jsriefs for Case Mgmt. Cont. I IDep. of Frank Gifford (NY) l ' JCase Mgmt. Cont. (FL) 11 
(postponed by CPH) ' ' 

27 28 
[ Dep. of Paul Shapiro (NY) 

Travel for Deposition (NY) I 

29 

Travel for Hearinss (FL) --1 

30 
Briefs for Case Mgmt. Cont. 

r [Dep. of lshaan Seth (NY) 
,�ep. of Wachovia (FL) __J 

Travel for De
1
position (NY) • 

l-- Travel for Deposition (NY) I Travel for Deposition (FL) I 
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                                                                    1

                   IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN AND
                          FOR PALM BEACH COUNTY, FLORIDA  
                            CASE NO.:  2003 CA 005045 AI
                                       
              
              
              
              
              
              
              
              COLEMAN (PARENT) HOLDINGS, INC.,   
              
                             Plaintiff,
                                            
              vs.
              
              MORGAN STANLEY & CO., INC.,   
                                            
                             Defendant.          
              ___________________________________/              
              
              
              
              
              
                                      * * *
              
              
                        TRANSCRIPT OF THE PROCEEDINGS BEFORE
                          THE HONORABLE ELIZABETH J. MAASS
              
              
                                      * * * 
              
              
              
              
              
                                       West Palm Beach, Florida
                                       July 23rd, 2004
                                       8:58 a.m. - 11:03 a.m.
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                                                                    2

              APPEARANCES:
              
                   
                   
                        SEARCY, DENNEY, SCAROLA, BARNHART 
                        & SHIPLEY, P.A.
                        2139 Palm Beach Lakes Boulevard
                        West Palm Beach, Florida 33409
                        Counsel for the Plaintiff
                        BY:  JACK SCAROLA, ESQUIRE
                   
                   
                   
                        JENNER & BLOCK
                        One IBM Plaza
                        Chicago, IL 60611-7603
                        Co-Counsel for the Plaintiff
                        BY:  JEROLD SOLOVY, ESQUIRE
                             JEFFREY SHAW, ESQUIRE
                             RONALD L. MARMER, ESQUIRE
                   
                   
                   
                        CARLTON, FIELDS, WARD, EMMANUEL,
                        SMITH & CUTLER, P.A.
                        Esperante
                        222 Lakeview Avenue, Suite 1400
                        West Palm Beach, Florida 33401
                        Counsel for the Defendant
                        BY:  JOSEPH IANNO, JR., ESQUIRE
              
              
              
                        KIRKLAND & ELLIS
                        655 15th Street N.W.
                        Suite 1200
                        Washington, D.C. 20005
                        Co-counsel for the Defendant
                        BY:  LAWRENCE P. BEMIS, ESQUIRE
                             THOMAS A. CLARE, ESQUIRE
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                                                                    3

        1               BE IT REMEMBERED that the foregoing 

        2     proceedings were had before the HONORABLE ELIZABETH J. 

        3     MAASS, in Chambers, in the Palm Beach County 

        4     Courthouse, West Palm Beach, Florida, on July 23rd, 

        5     2004, starting at 8:58 a.m., with appearances as 

        6     hereinabove noted, to wit:

        7                              * * *

        8               THE COURT:  Good morning.  Have a seat. 

        9               MR. SCAROLA:  We're seeing slides of the 

       10          vacation that Mr. Bemis missed.

       11               THE COURT:  Don't say that.  I'm sure his 

       12          wife does not have a sense of humor about this.  

       13          Where do we want to start?

       14               MR. SCAROLA:  Tab 15, Your Honor, by 

       15          agreement.

       16               THE COURT:  Of which book? 

       17               MR. SCAROLA:  The big thick one that doesn't 

       18          close very well.
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       19               THE COURT:  The biggest one?

       20               MR. SCAROLA:  Yes, yes.

       21               MR. IANNO:  This is probably the reason we 

       22          needed the hearing procedures changed.  That is 

       23          the updated binder with all the motions, responses 

       24          and case law in it.

       25               THE COURT:  And that's good.  The only -- 

                                                                    4

        1          which is why we need it.  I had already read the 

        2          first one.  When I got the second one, I was 

        3          trying to figure out what was new.  I think it's 

        4          good that we have an updated procedure. 

        5               MR. SCAROLA:  Tab 15, Your Honor, is the 

        6          motion to strike the verifications of Michael 

        7          Hart. 

        8               And if I might address that motion briefly, 

        9          it arises out of the circumstance of Mr. Hart 

       10          having verified answers on behalf of Morgan 

       11          Stanley to four separate sets of interrogatories.  

       12          The form of verification is uniform with regard to 

       13          each of those interrogatories.  You can find it 

       14          most easily by turning to tab 15-I, going one page 

       15          back, and you will see the verification form 
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       16          there.  Mr. Hart says, quote, I hereby declare 

       17          that the following answers are true and correct 

       18          upon the information and belief and to the best of 

       19          my knowledge.  And it is signed by him under oath. 

       20               Based upon those verifications, Mr. Hart's 

       21          deposition was set, and he was deposed with regard 

       22          to the extent of his knowledge that these were 

       23          true and correct answers and that he had a belief 

       24          to the best of his knowledge that they were 

       25          accurate.  What we discovered is that Mr. Hart 

                                                                    5

        1          admitted that he did not have any personal 

        2          knowledge with regard to most of the facts.  He 

        3          admitted that he could not remember what, if 

        4          anything, he had done to educate himself to verify 

        5          answers to interrogatories.  And most incredibly, 

        6          he admitted that a number of material errors were 

        7          apparent upon even cursory review of the answers 

        8          that he verified. 

        9               And arising out of the receipt of that 

       10          information, we filed this motion to strike his 

       11          verifications.  Now, upon further reflection, we 

       12          are modifying the relief that we are asking The 
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       13          Court for in this case.  We will not request that 

       14          The Court strike Mr. Hart's verifications.  In 

       15          fact, we'll deal with the issues of credibility 

       16          that arise as a consequence of those verifications 

       17          and the issues with respect to the integrity of 

       18          this corporation in providing such responses at 

       19          trial. 

       20               But what we do need The Court to do in the 

       21          context of this motion is to clarify what the 

       22          obligations are of the parties in providing 

       23          verification of interrogatory answers because we 

       24          do anticipate that we'll be presenting to The 

       25          Court, either by agreement or by future motion, a 

                                                                    6

        1          request or stipulation that there be a 

        2          supplemental update to all interrogatory answers 

        3          just prior to the close of discovery. 

        4               And we want to be able to rely upon the 

        5          accuracy and integrity of those responses.  And 

        6          based upon the position that Morgan Stanley has 

        7          taken in responding to this motion to strike 

        8          Mr. Hart's verification, it is very obvious that 

        9          we have a serious disagreement with regard to the 
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       10          obligations that a party has in verifying 

       11          interrogatory responses. 

       12               Let me first clarify that we have not taken 

       13          the position that an individual verifying answers 

       14          on behalf of a corporate entity must have personal 

       15          knowledge of all of the responses that are given, 

       16          but it is our position that there must be a 

       17          good-faith, well-founded, reasonably investigated 

       18          belief that the answers that are being provided 

       19          are in fact true, correct and complete on behalf 

       20          of the corporation. 

       21               Now, in support of their position, Morgan 

       22          Stanley cites the case of Shepherd versus American 

       23          Broadcasting Companies (phonetic).  And they 

       24          accurately quote that case, which says that Rule 

       25          33(a) permits a representative of a corporate 

                                                                    7

        1          party to verify the corporation's answers without 

        2          personal knowledge of every response by furnishing 

        3          such information as is available to the party.  

        4          And they stop right there. 

        5               What they failed to quote is the remainder of 

        6          that holding in the Shepherd versus American 
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        7          Broadcasting case.  The very next sentence is, of 

        8          course, the representative must have a basis for 

        9          signing the responses and for thereby stating on 

       10          behalf of the corporation that the responses are 

       11          accurate.  And we clearly, if Your Honor has had 

       12          an opportunity to review the testimony of 

       13          Mr. Hart, have established that Mr. Hart had no 

       14          such basis, and he acknowledged that he had no 

       15          such basis.  In some circumstances he didn't even 

       16          read these responses before he verified them. 

       17               If the discovery process is to have any 

       18          integrity whatsoever, we believe that The Court 

       19          must direct Morgan Stanley to provide 

       20          verifications that have some substantial meaning 

       21          that are based upon a well-founded belief that the 

       22          answers are indeed complete and accurate, that 

       23          there has been a reasonable investigation, that 

       24          the sources are believed to be reliable and that 

       25          there is as a consequence of that a good-faith 

                                                                    8

        1          belief in the accuracy and integrity of the 

        2          responses that are being provided. 

        3               We ask for a lot of other things in the 
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        4          motion.  We ask for attorneys fees in addition to 

        5          striking these verifications.  We ask for the 

        6          production of another corporate representative to 

        7          address the factual issues that arise.  We'll take 

        8          care of that through other means, but we do 

        9          believe that it is appropriate in response to this 

       10          motion for The Court to clarify the obligation 

       11          that Morgan Stanley has and to tell them that the 

       12          next time they answer interrogatories, they better 

       13          answer them with a verification that in fact is 

       14          true and not a blatant misrepresentation.

       15               THE COURT:  First of all, I assume from what 

       16          you said when you said you were modifying the 

       17          relief sought and just asking for clarification on 

       18          what kind of verification was required, it goes 

       19          both ways.

       20               MR. SCAROLA:  Clearly, Your Honor.  

       21          Absolutely.  We are not seeking to impose an 

       22          obligation on Morgan Stanley that we ourselves are 

       23          not prepared to live by.  We just want The Court 

       24          to tell both parties what that verification means. 

       25               We've taken a very, very different position 

                                                                    9

16div-005767



20040723Hrg.txt[2/10/2017 4:21:31 AM]

        1          with regard to what it is.  We've provided 

        2          verifications that we believe meet those standards 

        3          that I have described and intend to continue to do 

        4          that regardless of what Your Honor's order may be 

        5          because that's what we think the rules require.  

        6          But we want that standard imposed upon the other 

        7          side as well.

        8               THE COURT:  Okay.

        9               MR. IANNO:  Judge, Joe Ianno.  I'll be 

       10          responding to this motion. 

       11               Mr. Scarola just told me that that 

       12          modification was happening a few minutes before 

       13          this hearing at 9:00 this morning.  What I think 

       14          he's asking for is an advisory opinion from this 

       15          Court that I think is improper. 

       16               THE COURT:  That really was going to be one 

       17          of my questions.  We have a couple things.  Let's 

       18          back up and talk about where we want to go. 

       19               First of all, I agree we need interrogatory 

       20          answers that are complete and truthful for two 

       21          reasons.  One, they bind the party, but, two, the 

       22          opposing party needs to be able to rely on the 

       23          answers themselves.  So it strikes me that the 

       24          verification probably needs to be something that 

       25          is based on a personal, well-founded belief that 
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                                                                   10

        1          the answers are complete and truthful. 

        2               If we can reach agreement on the kind of 

        3          verification we need, I think that's fine.  If 

        4          not, I would suspect what Mr. Scarola is going to 

        5          say is, fine, we'll go back to the motion, I'm 

        6          asking for any relief other than that you can 

        7          reverify it in a form we think is appropriate.

        8               MR. SCAROLA:  Almost, Your Honor.  I don't 

        9          think that I am asking for something different 

       10          than what The Court is obliged to do in connection 

       11          with the relief that we have requested.

       12               THE COURT:   That's what I'm saying.  It 

       13          would have to be confined to the single motion we 

       14          have unless we reach some sort of agreement on 

       15          some more global applications.

       16               MR. SCAROLA:  I agree.  I think that once The 

       17          Court tells them with regard to these answers this 

       18          verification is improper, I would suspect it will 

       19          get proper verification.

       20               THE COURT:   We need to confine it to 

       21          just Mr. Hart's verification, or we can sort of 

       22          open it up and try to reach some sort of consensus 

       23          of what we think is appropriate for all the 

       24          interrogatories.
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       25               MR. IANNO:  My response is that Mr. Scarola 

                                                                   11

        1          is blurring the line between procedure and 

        2          substance.  There's nothing wrong with the form of 

        3          the verification Mr. Hart signed.  What 

        4          Mr. Scarola is challenging is the substantive 

        5          deposition testimony, which we don't agree with 

        6          Mr. Scarola because that is an issue that I think 

        7          he has put his spin on it. 

        8               Those are issues that Mr. Scarola correctly 

        9          pointed out are credibility issues for trial.  

       10          There's no question that Morgan Stanley hasn't 

       11          taken the position that these interrogatories 

       12          responses are not binding on it.  Mr. Scarola has 

       13          every right to rely on it. 

       14               The second point on that is, we are working 

       15          through a process of supplementing these 

       16          responses.  If there's a different form of 

       17          verification required, then we can discuss it.  I 

       18          don't think there's a question that the words that 

       19          are used in the interrogatory verification are 

       20          proper or acceptable.  It's Mr. Hart -- their 

       21          argument is Mr. Hart didn't do what he said he did 
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       22          there.  And that's a different issue.  I don't 

       23          think it's proper for today.  After we supplement 

       24          and go through this process, they can come back 

       25          and challenge that at a later time.  They can 

                                                                   12

        1          challenge it through credibility at trial, through 

        2          cross examination or direction examination 

        3          depending on how they put their cause on. 

        4               I think what we're doing here today may be a 

        5          waste and we should be moving on, unless there is 

        6          an objection to the specific verification that was 

        7          used here. 

        8               THE COURT:  Is there an objection to the 

        9          specific verification Mr. Hart signed?

       10               MR. SCAROLA:  No, Your Honor.  We don't think 

       11          that the language is inadequate.  We believe the 

       12          language is adequate. 

       13               The concern that we have is, that after 

       14          Mr. Hart has given testimony, which I suggest is 

       15          very clearly contradictory to the verification 

       16          that he has signed, Morgan Stanley comes in and 

       17          defends that and says that under these 

       18          circumstances that is adequate, that Mr. Hart can 
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       19          sign these interrogatories without any 

       20          investigation, without reading responses, upon 

       21          reading them, acknowledging that there are clear 

       22          deficiencies in the response, and there's nothing 

       23          wrong with that.  And That causes us great concern 

       24          because, if that's the attitude that they are 

       25          going to take in the preparation of future 

                                                                   13

        1          verifications, we have no basis upon which to rely 

        2          upon those verifications.

        3               THE COURT:  Okay.  Let's back up then.  I 

        4          think -- I would agree the verification signed by 

        5          Mr. Hart is sufficient.  I think the issues we're 

        6          faced with are what's the appropriate response if 

        7          one party thinks the answers to interrogatories 

        8          simply are incomplete.  I can think of lots of 

        9          motions that can be filed but probably not this 

       10          one.  Or what's the appropriate response if we 

       11          think a party -- not a party -- an individual has 

       12          verified something and violated his oath.  And 

       13          that's a whole different thing that I didn't see 

       14          anybody brief today.  Certainly we would need 

       15          Mr. Hart here if we thought we could reach that. 
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       16               So I would deny the motion, but please 

       17          understand that I'm not saying that another motion 

       18          may not be well taken that raises the same sort 

       19          of what I think it is you're really complaining 

       20          about, which is incomplete or inaccurate answers 

       21          or somebody attesting to something that's at least 

       22          not true.

       23               MR. SCAROLA:  I think Your Honor has 

       24          described in your earlier comments what you 

       25          anticipate a verifying witness is verifying, and 

                                                                   14

        1          we certainly intend to act upon that.

        2               THE COURT:  I think it's just sort of 

        3          intuitive.  We all know what the purposes of 

        4          interrogatories are, and I think that's intuitive. 

        5               Where next?

        6               MR. SCAROLA:  Tabs 20 and 14 which address 

        7          the confidentiality designations. 

        8               THE COURT:  Okay.

        9               MR. SCAROLA:  I might start with a brief 

       10          introductory comment with regard to the issues 

       11          raised by these motions, Your Honor. 

       12               As I assume The Court recognizes, with the 
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       13          filing of the claims before Judge Miller against 

       14          Arthur Andersen, there is no longer any direct 

       15          confidentiality interest on the part of the CPH 

       16          and MAFCO that stands to be protected by continued 

       17          secrecy.  The cat, their cat, is out of the bag.  

       18          And --

       19               THE COURT:  Which cat are we speaking of?  

       20          Are we talking about just the settlement agreement 

       21          or something else?

       22               MR. SCAROLA:  We're talking about the 

       23          settlement agreement. 

       24               THE COURT:  Okay.

       25               MR. SCAROLA:  As far as the direct interest 

                                                                   15

        1          of CPH and MAFCO in the confidentiality of the 

        2          settlement agreement, that cat is out of the bag.  

        3          Nonetheless, CPH and MAFCO have a contractual 

        4          obligation to protect the confidentiality interest 

        5          of Arthur Andersen in the terms of the settlement 

        6          agreement, and that is a contractual obligation 

        7          which we take very seriously.  We must do what we 

        8          can to protect Arthur Andersen's interest in 

        9          confidentiality in the terms of that settlement 
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       10          agreement, and these motions arise out of our 

       11          good-faith effort to fulfill that contract 

       12          obligation. 

       13               Now, that places us in a very unusual 

       14          position because we are here arguing to protect 

       15          Arthur Andersen's confidentiality obligations 

       16          while Arthur Andersen's counsel, Kirkland, is 

       17          arguing against protecting Arthur Andersen's 

       18          confidentiality obligations.

       19               MR. BEMIS:  Excuse me, Your Honor.  I don't 

       20          represent Arthur Andersen in this proceeding.

       21               THE COURT:  I was going to say, I'm not sure 

       22          if -- if you're impugning the integrity of 

       23          Mr. Bemis, that's not how we do it.  If you're 

       24          not, I'm not sure how it's relevant.

       25               MR. SCAROLA:  All right, Your Honor.  Well, I 

                                                                   16

        1          think it clearly is relevant because it 

        2          demonstrates the nature of the bona fides of the 

        3          arguments that are being made on the other side in 

        4          opposition to these motions, and I suggest that 

        5          there is something unusual going on here. 

        6               If we take a look at the specific provisions 
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        7          that we seek to retain confidentiality of, they 

        8          appear after tab 20-A, page 13.

        9               THE COURT:  I'm not sure I'm looking at the 

       10          right thing.

       11               MR. SCAROLA:  Tab 20-A.

       12               THE COURT:  Okay.

       13               MR. SCAROLA:  Page 13, footnote nine.

       14               THE COURT:  Oh, I'm sorry.

       15               MR. SCAROLA:  We have highlighted in each of 

       16          the relevant documents where there's a 

       17          confidentiality challenge, the provisions that we 

       18          believe need to be retained as confidential.  And 

       19          these all are in accord with the prior findings 

       20          that Your Honor has made and we believe simply an 

       21          extension of the earlier requests. 

       22               THE COURT:  Okay. 

       23               MR. SCAROLA:  The next is tab C, page five.  

       24          And, again, we've highlighted that language.

       25               THE COURT:  Page five.

                                                                   17

        1               MR. SCAROLA:  Tab C, page five.  And then tab 

        2          D.

        3               THE COURT:  Just the language, the settlement 
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        4          agreement is very important to Andersen that it be 

        5          confidential, particularly the settlement?

        6               MR. SCAROLA:  Yes. 

        7               THE COURT:  Just that language?

        8               MR. SCAROLA:  That's it. 

        9               THE COURT:  Then -- I'm sorry.  Where next?

       10               MR. SCAROLA:  Tab D, page 16.  The page 

       11          number here is in the upper left-hand corner. 

       12               THE COURT:  Okay.

       13               MR. SCAROLA:  The highlighted lines 24 

       14          and 25.

       15               THE COURT:  Okay. 

       16               MR. SCAROLA:  Page 25, line six, seven, 

       17          eight, and 15 through 19.

       18               THE COURT:  Okay.

       19               MR. SCAROLA:  Page 26, lines 18 and 19.  And 

       20          page 29, line 14.

       21               THE COURT:  Okay. 

       22               MR. SCAROLA:  As I understand the position of 

       23          Morgan Stanley, they are not contesting the fact 

       24          that these requests are appropriate.  They are 

       25          suggesting an all or nothing approach, and we are 

                                                                   18
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        1          obliged to resist an all or nothing approach.  It 

        2          is our contractual obligation to point out to The 

        3          Court those portions of the record and pleadings 

        4          where there are references to matters which under 

        5          the terms of the settlement agreement we have a 

        6          contractual obligation to protect. 

        7               THE COURT:  So I understand, the one we're 

        8          doing now is the motion to remove the confidential 

        9          designations?

       10               MR. SCAROLA:  That's correct, Your Honor. 

       11               THE COURT:  Okay.  What's the response?

       12               MR. IANNO:  Judge, what Mr. Scarola -- and we 

       13          point this out in our response, he fails to inform 

       14          The Court that these are oppositions or responses 

       15          to the motions filed by the plaintiffs in this 

       16          case which they themselves designated as 

       17          confidential. 

       18               First of all, Morgan Stanley was required to 

       19          designate its responses as confidential.  We 

       20          didn't know what they were pointing to as 

       21          confidential in their motion.  So what The Court 

       22          said with interrogatories a few moments ago that 

       23          the obligations are reciprocal, I don't think you 

       24          can impose upon one party to litigation 

       25          obligations that are different than the other 
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                                                                   19

        1          party.  They chose to designate their motions as 

        2          confidential.  They started the confidentiality 

        3          process down the road. 

        4               If you're going to remove confidential 

        5          designations, they should be removed from the 

        6          entirety of all the pleadings in this case that 

        7          are filed in the court record for the reasons we 

        8          set forth in our opposition papers. 

        9               The second point is, The Court I think had 

       10          some concerns as we were going through the 

       11          portions that Mr. Scarola said is, for instance, 

       12          on the last one he mentioned on page 29 of the 

       13          transcript, it's tab D, the only thing he says is 

       14          confidential is, said the amount of the 

       15          settlement.  Well, I think that's in the court 

       16          record of the Coleman versus Arthur Andersen 

       17          litigation, and that there was a settlement, and 

       18          that it obviously settled for some amount.  But he 

       19          doesn't designate the next portion where they talk 

       20          about terms of indemnity. 

       21               I think that Coleman is selectively using 

       22          this confidentiality order to protect interests 

       23          they feel is in their best interest against Morgan 

       24          Stanley.  And I don't represent Arthur Andersen, 
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       25          so I can be here arguing with total bona fides, as 

                                                                   20

        1          Mr. Scarola points out, that none of this should 

        2          remain confidential, that what Mr. Scarola is 

        3          doing is trying to gain an unfair advantage for 

        4          Coleman in this case by designating certain 

        5          portions as confidential and protecting other 

        6          portions that are in their best interest.  And I 

        7          think that's what The Court should encompass. 

        8               THE COURT:  Okay.  Is there anything other 

        9          than you think they're doing it selectively 

       10          improper about they're saying, sort of invoking 

       11          the portions of the confidentiality or that allows 

       12          one side or the other to comment as to how the 

       13          confidential designation be removed?

       14               MR. IANNO:  I don't think so, Your Honor.

       15               THE COURT:  Do we have any argument that the 

       16          things we just went through should somehow still 

       17          remain confidential?

       18               MR. IANNO:  I don't think any of the things 

       19          that Mr. Scarola just pointed out specifically are 

       20          confidential.

       21               THE COURT:  What you're telling me is you're 
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       22          going to make a motion to remove a whole bunch of 

       23          other designations? 

       24               MR. IANNO:  And we said that.  To the extent 

       25          we've -- in our response we said that.

                                                                   21

        1               MR. BEMIS:  We do have that prepared.  We 

        2          didn't have time to get it filed for this hearing.  

        3          We just ran out of time with the shortness, but it 

        4          is coming.  We are going to try to deal with that 

        5          issue. 

        6               MR. IANNO:  There's a footnote in our 

        7          opposition to this particular motion at tab 20 

        8          that says, to the extent that we need to have the 

        9          confidentiality designation be removed from 

       10          Morgan -- Coleman's pleadings that are issued in 

       11          this case, the one's that Morgan Stanley responded 

       12          to, we asked The Court to do so. 

       13               I think it's the only fair and just thing to 

       14          do in this case, is, if they want the 

       15          confidentiality removed from Morgan Stanley's 

       16          pleadings, at the first instance they should 

       17          remove their own designation of confidentiality.  

       18          I think equity requires, for them to come in here 
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       19          and request for relief, they have to come in with 

       20          clean hands to get the relief they're seeking in 

       21          this motion. 

       22               With regard to other pleadings that aren't at 

       23          issue in this motion, I think that has to be dealt 

       24          with separately, Your Honor.  But for them to come 

       25          in and say, remove it from the opposition but not 

                                                                   22

        1          from the moving papers is improper.

        2               THE COURT:  What's the response?

        3               MR. SCAROLA:  Your Honor, we've attempted in 

        4          good faith to identify those portions of these 

        5          documents which we believe we are contractually 

        6          obligated to protect.  We are making our 

        7          good-faith effort to fulfill our contract 

        8          obligation. 

        9               THE COURT:  Okay.  I will grant the motion.  

       10          I'll be honest with you, and I think I've told you 

       11          before, my personal bias, when you choose to 

       12          litigate in a public forum, only the most 

       13          compelling of circumstances should allow the 

       14          parties to keep something private.  I don't see a 

       15          lot of real compelling circumstances here from a 
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       16          public policy perspective that would require 

       17          virtually anything with the settlement agreement 

       18          to be kept private. 

       19               Certainly, if you want to come in and ask to 

       20          have other designations removed, that's fine.  So 

       21          it's without prejudice your right to come in and 

       22          say, hey, if this is coming out, all this other 

       23          stuff should be undesignated as well.

       24               MR. IANNO:  Is The Court ruling then that the 

       25          portions that Mr. Scarola designated are 

                                                                   23

        1          confidential?  I think that's the second part of 

        2          his motion or part of his motion.  And my argument 

        3          was that the things he designated weren't even 

        4          confidential.  So, if The Court is removing it, 

        5          The Court should remove the confidentiality 

        6          designations on everything.

        7               THE COURT:  On just the ones we went through, 

        8          the ones included in his motion.

        9               MR. IANNO:  Correct.  I don't believe those 

       10          were confidential. 

       11               THE COURT:  But they were designated 

       12          confidential, correct?  I just want to make sure I 
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       13          understand where we are.

       14               MR. SCAROLA:  The entire pleadings were 

       15          designated confidential.  The portions that I have 

       16          indicated to Your Honor are those portions, the 

       17          only portions, which we believe need to remain 

       18          confidential.  Our request is that only those 

       19          portions be retained as confidential. 

       20               THE COURT:  Okay.  That's fine. 

       21               MR. SCAROLA:  Your Honor, the next motion 

       22          appears at tab 14.

       23               THE COURT:  Okay.

       24               MR. SCAROLA:  And it addresses a reference to 

       25          indemnification provisions that appear in The 

                                                                   24

        1          Court's order of July 12, 2004 at page three, 

        2          lines four and seven. 

        3               THE COURT:  Okay.

        4               MR. SCAROLA:  And we are requesting that that 

        5          very limited reference be redacted from the copy 

        6          of the court order that appears in the public 

        7          court file. 

        8               There was a response filed by Morgan Stanley 

        9          that points out that there is a similar reference 
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       10          in the May 14, 2004 order which, quite frankly, we 

       11          had overlooked, at page two, line 12 and page two, 

       12          line 16.  And we believe it would be appropriate 

       13          and consistent with The Court's earlier orders if 

       14          those references also be redacted from the public 

       15          record. 

       16               And Morgan Stanley has pointed out that the 

       17          clerk of the court has failed to follow The 

       18          Court's earlier direction to place the redacted 

       19          copy of the settlement agreement under seal, and 

       20          we agree that it would be appropriate to remind 

       21          the clerk of its obligation to follow The Court's 

       22          earlier order.

       23               THE COURT:  Okay.  What's the response?

       24               MR. IANNO:  Judge, we filed a formal response 

       25          that I want to incorporate, but my point that I 

                                                                   25

        1          just want to make to The Court is, this is The 

        2          Court's order.  You write your own orders.  I'm 

        3          sure there was a reason to do that. 

        4               As far as the specific words that are used, 

        5          the only point I'll make in addition to what 

        6          Mr. Scarola said, indemnification is one of those 
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        7          few things that's recognized in the rules of civil 

        8          procedure that is expressly discoverable.  There's 

        9          nothing confidential about those indemnity 

       10          agreements.  It's just like an insurance policy. 

       11               Short of that, this we'll leave entirely to 

       12          the judgment of The Court on what you would like 

       13          to do with this motion. 

       14               THE COURT:  As I understand it, this is just 

       15          your attempt to abide by your contractual 

       16          agreement with Arthur Andersen?

       17               MR. SCAROLA:  Yes, Your Honor.

       18               THE COURT:  Okay.  I would deny it.  As I 

       19          say, I have a strong bias in favor of making 

       20          everything public.  I don't see any reason why 

       21          this shouldn't be public.

       22               Okay.  Where next? 

       23               MR. SCAROLA:  Your Honor, there was an ore 

       24          tenus request to remind the clerk.

       25               THE COURT:  Yes.  And that's agreed?
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        1               MR. IANNO:  Your Honor, that was your ruling.  

        2          We don't think that, obviously, the settlement 

        3          agreement should remain confidential, but, once 
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        4          again, that was The Court's ruling, so I don't 

        5          know if it's agreed to, but I think --

        6               THE COURT:  Do you know what docket entry 

        7          we're talking about?

        8               MR. SCAROLA:  I don't, Your Honor.

        9               MR. IANNO:  I can tell you the date of it.  

       10          It was December 18th of '03.

       11               THE COURT:  That was my order?

       12               MR. IANNO:  I don't know if that's your 

       13          order, Your Honor, but that's where the settlement 

       14          agreement appears in the court record.  I think 

       15          it's your order.  Your order was, like -- 

       16          Mr. Scarola, correct me if I'm wrong -- about ten 

       17          days before that.

       18               MR. SCAROLA:  I'm sorry.  I just don't 

       19          remember with any -- 

       20               MR. IANNO:  For some reason, there was a 

       21          delay between the date of The Court's order and 

       22          the clerk's filing of the papers in the case.

       23               THE COURT:  Probably because we generally 

       24          hold them to see if anybody is going to seek 

       25          something and we don't want to hunt them down.

                                                                   27
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        1               MR. IANNO:  This particular one, I think The 

        2          Court had provided in the order that there was a 

        3          certain time period.

        4               THE COURT:  Right, to request copies.

        5               MR. IANNO:  Yes.

        6               THE COURT:  Let me see what I can find it 

        7          real quick. 

        8               Can you ask Mary Ann if she can get the file 

        9          that includes 180 in this case?

       10               Okay.  Where to next?

       11               MR. SCAROLA:  Your Honor, next is tab three, 

       12          and that's a defense motion to extend the 

       13          discovery cutoff to set the motion for contempt 

       14          for hearing. 

       15               And before we get into the merits of that 

       16          motion, in order for us to make some assessment as 

       17          to what our position with regard to this motion 

       18          will be, we would like some guidance from The 

       19          Court.  Obviously, a three-month discovery 

       20          extension that as a consequence of Your Honor's 

       21          trial calendar results in a six-month or year-long 

       22          delay in getting this case to trial is an entirely 

       23          different animal than an extension that results in 

       24          a one-month delay of the trial. 

       25               So, for us to be able to respond to this 
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        1          motion and know how much there is to argue about, 

        2          if anything, it would help us to know, if there is 

        3          some extension of fact discovery, what the 

        4          potential implications are in terms of the 

        5          resetting of trial based upon what the rest of 

        6          Your Honor's trial calendar is. 

        7               THE COURT:  Okay.  I mean, some of these all 

        8          go together.  Maybe we need just to have a frank 

        9          discussion about how you see everything fitting 

       10          together. 

       11               MR. BEMIS:  And I would like to address that, 

       12          if I could, Your Honor, giving that is our motion.  

       13          And I hope to put all of those pieces together for 

       14          you because I think some procedural guidance from 

       15          The Court given the complexity as the case has 

       16          spun itself out since February would be immensely 

       17          helpful to all parties.

       18               THE COURT:  And I can -- let me give you sort 

       19          of my thumbnail sketch before you guys address it 

       20          because you can easily change my mind.  I can tell 

       21          you some of the things that concern me about the 

       22          case. 

       23               First of all, to answer the question that you 

       24          directly raised, which was, if we extended 
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       25          discovery, is that going to put us a year later 

                                                                   29

        1          than a February '05 -- I mean, a January '05 court 

        2          date.  And the answer is no.  If this was an 

        3          ordinary case and it was noticed for trial today, 

        4          you would get a court setting of October of this 

        5          year for trial.  So, if you extend discovery in 

        6          this and that means you're not going to be ready 

        7          to go in January, you're going to go in February, 

        8          March, April or May or whenever you guys are 

        9          actually ready.  It doesn't mean that you get 

       10          blown off to some docket that's a year later. 

       11               How the merits discovery interacts with the 

       12          contempt discovery, I think we need to spend some 

       13          time talking about.  I do have some concerns that 

       14          the contempt discovery is becoming the tail that's 

       15          wagging the dog.  While I understand the 

       16          importance of the issue to plaintiffs, it strikes 

       17          me that some of these things, although I 

       18          understand your client's not a party to it, are 

       19          going to maybe better bedded in the other case.  I 

       20          mean, if the claim truly lacks any merit, 

       21          presumably that eventually is going to be 
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       22          addressed in that case.  There's going to be some 

       23          sort of appropriate sanction, and that may affect 

       24          what's appropriate for us to do. 

       25               On the other hand, if the claim of Morgan 
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        1          Stanley gets bedded in that case and it turns out 

        2          it did have merit, that may affect what's 

        3          appropriate here.  I do want to discuss how all 

        4          these things interrelate, but I don't want to let 

        5          the contempt overwhelm the case itself.

        6               MR. BEMIS:  May I address this issue?

        7               THE COURT:  Sure. 

        8               MR. BEMIS:  May I use the podium? 

        9               THE COURT:  However you're more comfortable 

       10          is fine.

       11               MR. BEMIS:  In Los Angeles, Your Honor, we're 

       12          powerless without something to show to someone 

       13          else. 

       14               Your Honor, the relief that we've requested 

       15          here is first and foremost to schedule a prompt 

       16          resolution of the contempt issues.  And that 

       17          involves probably three sub-issues.  I'll address 

       18          each one separately.  As an overview, we need a 
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       19          close of discovery or an idea of when a close of 

       20          discovery should take place on the contempt issue.  

       21          We need an idea and hopefully a date for an 

       22          evidentiary hearing on the contempt issue. 

       23               Given the most recent allegations that -- of 

       24          crime and fraud, which is personally now directed 

       25          to the attorneys, we need some resolution of that.  
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        1          The way that we suggest that this be accomplished 

        2          is that there be a continuation of the merits 

        3          discovery until the contempt issues are decided.  

        4          Now, by that I don't mean a stay.  I just mean we 

        5          can do both, but we're going to have to have some 

        6          accommodations.  We cannot be two places at once 

        7          on occasion.  If we're bogged down in hearings 

        8          here -- and bogged down, I didn't mean it in a 

        9          pejorative sense.

       10               THE COURT:  We know you love to come here. 

       11               MR. BEMIS:  Your Honor, I lived here for many 

       12          years.  I love coming here, but that's not the 

       13          issue.

       14               The issue is it takes days to prepare for 

       15          these hearings.  We have very short briefing 
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       16          schedules, and we usually end up getting the 

       17          motions on Thursday or Friday.  We're trying to 

       18          get some relief from that, but still five motions 

       19          to respond to in three or four business days and 

       20          get the materials to your court is a difficult, 

       21          time-consuming task. 

       22               What we're suggesting is some type of 

       23          scheduling, and I'll get to more details on that, 

       24          and then a simple reset of the pretrial deadlines 

       25          which I think is a relatively simple task.  We 
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        1          sequenced out what needs to be done, but they all 

        2          trigger off of the close of merits discovery, 

        3          which we worked back from, as you may recall, from 

        4          the trial date.  We got a trial date, and we went 

        5          then backwards from that after arguing. 

        6               I don't believe, in light of Your Honor's 

        7          comments plus just the facts of the case, that 

        8          there would be any substantial prejudice to either 

        9          of the parties for a short extension in setting 

       10          this contempt for hearing.  After all, these 

       11          claims arose in 1998.  They were not filed until 

       12          five years later in 2003.  The damages that are 
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       13          being sought on both sides are extraordinary. 

       14               The contempt issues are being pressed by CPH.  

       15          Having raised the issue, we're entitled to defend 

       16          ourselves.  Now that they are challenging the 

       17          integrity of the lawyers in this case, we're 

       18          entitled to defend ourselves, we think, as well. 

       19               By way of overview -- there we go -- we do 

       20          have a current pretrial schedule, which I'm going 

       21          to address, and I want to point out what dates 

       22          affect The Court. 

       23               Second, I want to try to summarize for you 

       24          what we've done since February 20th on merits 

       25          discovery and what's happened on the contempt, 
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        1          whether it's the dog or the tail that's driving 

        2          this proceeding.  I want to outline for you what 

        3          we have identified that remains to be done, 

        4          hopefully in a nonargumentative fashion, raising 

        5          what both sides are running into scheduling-wise, 

        6          and then hopefully to present you with a schedule. 

        7               Let me spend a minute on some of the history 

        8          of this, just bring us up.  I won't spend much 

        9          time on it.  Let me go back to the February 20th 
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       10          scheduling conference of 2004.  At that time I 

       11          think I've told you before, and I keep falling 

       12          back on this, my knowledge of the case was about 

       13          14 days old.  We thought or I thought at that time 

       14          that it would be a very aggressive schedule to set 

       15          us for February 25th for a trial.  That was based 

       16          on whatever review I had been capable of 

       17          conducting of the background of the pleadings and 

       18          indexes and what have you.  There was a proposal 

       19          for an August 2004 trial date.  Your Honor said 

       20          January 18th.  We then worked backwards from that 

       21          date. 

       22               I said at the time, and I believe that I was 

       23          accurate, that that was an aggressive schedule.  

       24          And given my calendar and how many hours I've 

       25          worked since then, I know it was an aggressive 
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        1          schedule.  And that was without the contempt 

        2          proceeding.  And that proceeding, frankly, has 

        3          dominated the last four months. 

        4               Now, it is true that we did submit to The 

        5          Court on March the 12th, I believe, a negotiated 

        6          schedule, and I agreed to it.  However, when I 

16div-005795



20040723Hrg.txt[2/10/2017 4:21:31 AM]

        7          agreed to that schedule, which was negotiated at 

        8          the February 20th conference in the early weeks of 

        9          March, it was really based -- not really.  It was 

       10          in fact based on multiple letters and conferences 

       11          with counsel conducted in good faith I think on 

       12          both sides, my own suggestion that we alternate 

       13          weeks in depositions, that we have case management 

       14          conferences so we can try to remove things from 

       15          the 8:45 call.  And we eventually on March 11th 

       16          did agree to a resolution, if you will, of some 

       17          few minor details.  And, indeed, I was sitting on 

       18          the runway at Miami International on the airplane 

       19          on the telephone wrapping up the final details sa 

       20          I was leaving for my 35th wedding anniversary 

       21          vacation. 

       22               We thought at that time that we had a 

       23          schedule, but at the moment that was agreed to 

       24          when I left, I did not know the motion for 

       25          contempt was going to be filed the following day.  
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        1          It wasn't disclosed to us at that time.  And I 

        2          don't want to revisit that other than to tell you 

        3          that that's the fact of how the schedule came 
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        4          about because, had I known it was coming, I'm not 

        5          sure that I would have agreed to the schedule.

        6               THE COURT:  You weren't privy to that at the 

        7          March 5th letter? 

        8               MR. BEMIS:  I was not.  In all candor, Your 

        9          Honor, what happened was, the letter was sent to 

       10          Mr. Yannucci, who was out of his office.  The 

       11          letter never reached Mr. Clare or me at the time.  

       12          We simply didn't know about it.  They sent it.  I 

       13          don't deny they sent it.  We didn't get it.  It's 

       14          one of those things that sometimes happens.  We 

       15          did ask whether any additional motions were 

       16          coming.  We were simply told, we can't talk about 

       17          it.  That's water over the dam at this point.  It 

       18          happened.  The contempt motion was filed. 

       19               And we now have, of course, then set a very 

       20          aggressive schedule.  This is a little bit hard 

       21          for The Court to see, but this is the current 

       22          pretrial schedule.  And I've deleted the things 

       23          that we have completed.  The red boxes, Your 

       24          Honor, are matters that involve directly The 

       25          Court's calendar.  They don't necessary -- the 
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        1          others are all matters that the lawyers must 

        2          attend to on their own. 

        3               We have, in addition to the items -- and we 

        4          have quite a few depositions to complete, which 

        5          I'll identify.  And we have, on top of that we 

        6          have quite a few items that -- items we still need 

        7          to schedule.  In addition to what I just showed 

        8          you, we need to deal with the close of the 

        9          contempt discovery which includes motions which 

       10          are pending, potential appeals of issues with 

       11          regard to that, evidentiary hearings on the motion 

       12          for contempt.  We have motions to amend the 

       13          pleadings and motions regarding punitive damages.  

       14          All of that is not yet really firmly set into the 

       15          schedule. 

       16               What have we accomplished since the February 

       17          20th conference?  Well, we have completed, I 

       18          believe, 22 -- 22 depositions.  This is what we've 

       19          completed.  Now, obviously, the names are probably 

       20          less significant to you than they are just to let 

       21          you know that we've been very busy.  To complicate 

       22          matters, everything is outside of Florida.  It's 

       23          not like we can set up a war room down here and 

       24          have all of our --

       25               THE COURT:  You've got that?  Thank you very 
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        1          much.  I'm sorry.  Go ahead.

        2               MR. BEMIS:  It's not that we can set up war 

        3          rooms of exhibits and document repositories.  We 

        4          end up having to move usually seven to eight boxes 

        5          of materials to these different cities by Federal 

        6          Express the day before, take them out, get them 

        7          back, reorganize and what have you.  So it's a 

        8          complex process, and both sides have been, I 

        9          think, diligently taking depositions.  I think 23 

       10          have been taken, and I've identified about ten -- 

       11          not about -- ten that we've taken and 13 that CPH 

       12          has taken. 

       13               Now, this is only the tip of the iceberg 

       14          because, in addition to trying to take 

       15          depositions, we have numerous situations where 

       16          witnesses simply aren't available after they are 

       17          scheduled.  For example, here's a letter that we 

       18          received from counsel from Jenner & Block telling 

       19          us that a deposition that we had scheduled during 

       20          our allocated week right on the verge of 

       21          deposition can't be taken.  We didn't quarrel with 

       22          it.  We didn't file a motion to compel.  We said, 

       23          okay, we'll have to reschedule.  Well, we don't 

       24          get when we do that an alternative date.  It's 
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       25          gone.  It's a missed day, permanently lost on the 
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        1          schedule, and we can't replace it. 

        2               This one, I had actually flown to Washington 

        3          to fly to New York, and I got stuck there, and I 

        4          couldn't take the depo.  Well, that's not the only 

        5          one.  We've got another one on May 21 for Mr. 

        6          Schwartz, unavoidable conflicts, no explanation.  

        7          I don't quarrel with the explanation.  That's not 

        8          my point today.  He just didn't make it.  We 

        9          didn't get a substitute.  Here's another one.  

       10          They cancelled Mr. Robinson the following week.  

       11          Again, I don't quarrel with the reason.  He just 

       12          doesn't show.  I can't go.  I'm already in 

       13          Washington.  I've lost three days dealing with  

       14          this.  Mr. Spoor, again, July 16th, he's 

       15          cancelled. 

       16               Morgan Stanley has had to do the same thing.  

       17          We've had several instances where we've had to 

       18          cancel depos.  I don't want to make it sound like 

       19          it's a one-side affair.  It's not.  I would argue 

       20          we've had more problems than they've had, but it's 

       21          still happening on both sides.  And here's another 
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       22          one where we recently had to do the same thing, a 

       23          couple of examples where we've had try to 

       24          reschedule and get people different dates. 

       25               What do we have outstanding at this point?  
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        1          These are depositions we currently have scheduled.  

        2          I'm going to get to what we can accomplish in 

        3          August.  This is just what has been requested, but 

        4          we don't have scheduled.  I misspoke.  This is 

        5          what has been requested.  Here's the dates we 

        6          requested them.  Some of these are very important 

        7          people.  For example, Mr. Perelman, we've 

        8          requested his deposition.  We don't have a date 

        9          for him.  He's very last on the list.  

       10          Mr. Marher, those are some of the key players. 

       11               Those depositions in deposition will take two 

       12          days, counting travel, add the time up, back and 

       13          forth.  They all have to be taken in New York.  

       14          It's not going to be in Florida.  I want to remind 

       15          The Court, because these are there, we cannot 

       16          subpoena these people for trial.  We either get 

       17          them one time, or we don't get them at all.  We 

       18          only have that one opportunity to get them. 
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       19               We think -- in addition to this, we have 

       20          what's been taken, what's now being requested.  We 

       21          have accomplished a lot.  We've resolved eleven 

       22          discovery motions since February.  We've had five 

       23          in-person hearings here.  We've done seven more 

       24          sets of written discovery, and we fully briefed 

       25          and argued the choice of law motion on time.  It's 
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        1          now pending before The Court. 

        2               The case management conferences are taking an 

        3          awful amount of time.  Awful in the sense of --

        4               THE COURT:  A large amount.

        5               MR. BEMIS:  That's a much better selection of 

        6          words. 

        7               When I suggested case management conferences, 

        8          it was because I saw in my review of the pleadings 

        9          and the transcripts that there were a lot of 8:45 

       10          hearings that were requiring people to travel.  I 

       11          think two days of travel for an 8:45, a short 

       12          hearing, which was economically wasteful, I 

       13          thought not an efficient use of time.  I thought, 

       14          if we could aggregate these in a single hearing, 

       15          we might make some more progress. 
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       16               That really hasn't happened.  What has 

       17          happened is, we're getting very substantial 

       18          proceedings being noticed in this case at the 

       19          conferences.  They're being done, as you heard on 

       20          the scheduling issues, a week in advance with 

       21          three to four business days to get materials to 

       22          The Court.  That's a schedule that's worse than 

       23          Bush versus Gore in the Supreme Court.

       24               THE COURT:  I hope the order we gave will 

       25          help with that.
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        1               MR. BEMIS:  I hope so.  That explains what's 

        2          happened in the past.  Going forward hopefully 

        3          we'll get some relief from this. 

        4               Even, again, with all of the challenges that 

        5          we've done, we have accomplished I think a great  

        6          deal.  May I hand this up to The Court?  It's kind 

        7          of a summary you might want to look at. 

        8               THE COURT:  Have you shared it with the other 

        9          gentlemen? 

       10               MR. BEMIS:  Of course, of course.  This is 

       11          just a summary, Your Honor, of what we've been 

       12          doing by depositions and hearings and the dates 
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       13          blocked out on calendars.  It's not something that 

       14          you need to read through right now, but you might 

       15          want to look at it if you take this matter under 

       16          advisement. 

       17               We have much left to be done and not a lot of 

       18          time to do it in.  We have -- if I can get to the 

       19          next slide here -- these are the depositions that 

       20          remain to be -- remain to be completed.  We tried 

       21          to summarize them for you.  Some of the requests 

       22          are out for these.  Some we're working on 

       23          scheduling.  Some are nonparty.  Some are parties.  

       24          These people are on vacations.  People are sick.  

       25          The way we've been doing this is, we're not 
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        1          noticing.  I know originally parties noticed 

        2          depositions, and then they argued about whether 

        3          they could get them done.  I think that the 

        4          parties reached a good-faith accommodation, tell 

        5          us who you want to take, give us some dates, and 

        6          then we're renoticing them.  And that's the 

        7          process that's being followed. 

        8               So these are the people that I believe are 

        9          going to be deposed.  I've gone through our list, 
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       10          and I think our list is relatively accurate of 

       11          what we're going to need.  Whether they take all 

       12          that they originally told us about is a matter 

       13          they'll decide. 

       14               We've concluded, just looking at this, not 

       15          including travel time, we've got 43 business days 

       16          of occupied time that we have to deal with.  

       17          Twenty-eight of these are nonparty, so we don't 

       18          control them in the sense that we can make them 

       19          appear.  Some require subpoenas all outside of the 

       20          jurisdiction of Florida, so we have to go get 

       21          commission orders, et cetera.  Very time 

       22          consuming. 

       23               July and August are very difficult months to 

       24          schedule things because of vacations.  We talked 

       25          about that in February.  We thought that was going 
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        1          to be a problem.  We've got some witnesses who 

        2          have medical problems, and we've got three 

        3          witnesses that are in Europe.  We're going to have 

        4          to go to London.  And there's one that we think 

        5          we're going to have to go to Paris.  I know this 

        6          sounds like hardship duty, but, you know, somebody 
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        7          is going to have to go, and it's going to take a 

        8          couple days to get it done.  And they're important 

        9          people. 

       10               August, on top of that, if we look at the 

       11          calendar we have for August, the blue tells you 

       12          what we've occupied, we're already booked in 

       13          August.  We've only got I think --

       14               THE COURT:  I'm afraid we're not going to 

       15          have time for the other motions we have, which are 

       16          substantive if you take real long on this. 

       17               Cut to the bottom line.  How much additional 

       18          time are you asking for on the merits?

       19               MR. BEMIS:  I think that what we need on the 

       20          merits -- I don't know precisely.  What I'm 

       21          thinking is 90 days is a number that we could work 

       22          with, depending on what you do with the contempt 

       23          proceeding.  I think the contempt proceeding has 

       24          to be set first.  I'm not saying we won't work 

       25          with the rest, but if the contempt proceeding --
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        1               THE COURT:  Why does the contempt have to be 

        2          set first?

        3               MR. BEMIS:  I think because of the relief 
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        4          that they're -- first of all, it is a diversion 

        5          that is interfering with our ability to take care 

        6          of the merits.  That's number one.  Number two is, 

        7          the extraordinary relief that they are requesting, 

        8          including disqualification of Kirkland & Ellis, is 

        9          a very significant matter.  We have invested -- my 

       10          clients have invested -- I say we.  My client has 

       11          invested in their counsel.  We have learned the 

       12          case.  We have managed the documents.  If we are 

       13          disqualified in any fashion from this case, it 

       14          will impact the ability of any counsel to be ready 

       15          for trial at any date. 

       16               Plus, I think just overriding fairness, these 

       17          allegations need to be resolved.  It escalates 

       18          every hearing.  We have gone from an improper 

       19          disclosure to most recently at the last hearing 

       20          just a mere reference to a crime and fraud to the 

       21          most recent papers asserting a crime and fraud 

       22          with an allegation now that the attorneys are 

       23          involved in the crime and fraud.  Those are 

       24          serious allegations, and they need to be 

       25          addressed.  We want them addressed.  We want the 
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        1          air cleared on it so that we can proceed. 

        2               Again, I'm not asking for a stay of 

        3          discovery.  I thought about it, but I'm not.  I 

        4          think we can probably proceed with the merits 

        5          discovery.  It's going to interfere with the 

        6          merits discovery, maybe a day where I can't be two 

        7          places at once.  I'm thinking 90 days, give us 90 

        8          days, at least on the close of fact discovery.  

        9          That puts us well within the Rules of Judicial 

       10          Administration, I believe, for a case of this 

       11          complexity, which I think is -- 18 months I think 

       12          is the standard under Florida law for cases like 

       13          this.  We'll be a little bit over but not by very 

       14          much. 

       15               At some point in between that 90 days, Your 

       16          Honor, based on your calendar and your judgments, 

       17          tell us when the hearing is.  Let's get ready for 

       18          the hearing.  It's their motion.  They have to go 

       19          first.  If on top of the contempt they are going 

       20          to assert crime fraud, we need to know that.  And 

       21          I need to know for very specific procedures I'm 

       22          going to address not now but on the other motion 

       23          of how that has to be handled.  They are not in 

       24          the procedures that are being followed right now.  

       25          It's not fair for them to put -- in our view, for 
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        1          those allegations to be made in open court and not 

        2          follow the proper procedures and give us our 

        3          rights to defend.

        4               THE COURT:  Backing into it, some of this 

        5          really jumps to the next motion.  If you're 

        6          suggesting a 90-day delay in the time deadlines 

        7          for the underlying case, what are you suggesting 

        8          as deadlines for the resolution of the contempt 

        9          proceedings?

       10               MR. BEMIS:  I think I would pick a date.  I 

       11          would pick a date first and work backwards.  A 

       12          hearing date, what is a hearing date.  I think you 

       13          should be able to set a hearing date within the 

       14          next 30 days.

       15               THE COURT:  But how -- that wouldn't even 

       16          give us time to resolve all the outstanding 

       17          discovery.

       18               MR. BEMIS:  I'm not sure, Your Honor, that 

       19          we'll get all of the outstanding discovery issues 

       20          resolved within 30 days.  I don't know because I 

       21          don't know what you're going to do with them.

       22               THE COURT:  I can't believe we can get the 

       23          underlying discovery disputes on the contempt 

       24          proceeding resolved and what I permitted to be 
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       25          answered answered and be ready for a hearing in 30 
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        1          days.  It doesn't make any sense, particularly 

        2          since we already -- I already articulated my 

        3          belief that how Morgan Stanley believes it was 

        4          damaged by Arthur Andersen is something that needs 

        5          to be bedded for purposes of the contempt.  I 

        6          gather from what I've read that that's not an easy 

        7          answer, and you guys aren't prepared to answer 

        8          that right now.

        9               MR. BEMIS:  Well, you've issued an order on 

       10          that.  Our response is currently due on August 

       11          2nd.

       12               THE COURT:  Right.

       13               MR. BEMIS:  I'm not prepared to tell you as I 

       14          stand here today given the shortness of time that 

       15          I've had to assess it precisely how that's going 

       16          to be answered.  I can't tell you at this point 

       17          whether we're going to take an appeal of it by 

       18          writ of certiorari, and some of that may depend on 

       19          what happens later on this morning. 

       20               I still think that, while 30 days may sound 

       21          aggressive, they filed the motion.  Normally the 
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       22          motion would have been filed when they had a 

       23          factual basis for the motion.  We would have 

       24          answered it.

       25               THE COURT:  Not necessarily because the 
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        1          discovery is not relevant necessarily directly to 

        2          the issues in this case.  I'm not sure that's 

        3          fair. 

        4               MR. BEMIS:  Well, then we have a disagreement 

        5          on that, and I won't belabor the point.  I believe 

        6          the process is as I articulated it at the April 

        7          30th hearing.  They should have filed a motion.  

        8          We would have answered the motion appropriately 

        9          with denials.  They would have been put to their 

       10          proof of the date, and they were not.  This was 

       11          not to be a preliminary hearing on whether we 

       12          should -- that issue you ruled on, and I'm not 

       13          trying to reargue it. 

       14               THE COURT:  As I understand it, what you're 

       15          suggesting is a 90-day delay on the underlying 

       16          action and that the motion for contempt to be 

       17          heard within 30 days.

       18               MR. BEMIS:  Or such other period of time that 
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       19          you think is reasonable within the 90-day period.  

       20          We may have to revisit the 90 days depending on 

       21          what you do with the contempt proceedings.  

       22          There's no way to predict how this is going to 

       23          eventually resolve itself until we get farther 

       24          down the trail.  You also need to tell us, are you 

       25          going to allow them to proceed on crime fraud as 
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        1          they allege because there are very specific 

        2          procedures.

        3               THE COURT:  I read your memo.  It sort of 

        4          goes on.  Some of the motions we still have left. 

        5               But, Mr. Scarola, just so we can try to 

        6          narrow the discussion some, what's your response 

        7          first to the request that the underlying action be 

        8          continued 90 days, the pretrial deadline be 

        9          extended in order to allow discovery?

       10               MR. SCAROLA:  Ninety days is too long.  We 

       11          are willing to agree to a shorter extension. 

       12               THE COURT:  What would that be?

       13               MR. SCAROLA:  We think that 30 days might be 

       14          appropriate.  I would be happy to discuss the 

       15          details why. 
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       16               And with regard to the contempt motion, we 

       17          would love to have the contempt motion disposed of 

       18          within the next 30 days, Your Honor, but I think 

       19          Your Honor's observations are very accurate in 

       20          that regard.  I don't know how we can possibly 

       21          complete the necessary discovery in order to have 

       22          that hearing in 30 days, particularly if Morgan 

       23          Stanley continues to insist upon providing 

       24          unresponsive answers, asserting privileges that 

       25          have already been overruled by The Court and 
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        1          insisting upon the full time for compliance under 

        2          the rules with regard to all of their responses. 

        3               If they agree to an abbreviated schedule and 

        4          The Court has the time to hear the motions 

        5          necessary to address legal issues that they 

        6          raised, we'll devote the resources necessary to 

        7          get that contempt proceeding done within 30 days, 

        8          but that's going to impose a significant burden on 

        9          them that I hear they're incapable of meeting; 

       10          although, it's difficult for me to understand 

       11          that, and I'll address that when I have an 

       12          opportunity to address these issues more broadly. 
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       13               If they want to do it, they need to 

       14          understand that they're assuming very significant 

       15          obligations which are going to include an 

       16          abbreviated, a drastically abbreviated schedule 

       17          with regard to the resolution of all outstanding 

       18          discovery issues.

       19               MR. BEMIS:  All outstanding discovery has 

       20          been answered with the exception of the motions to 

       21          compel.  There's no outstanding discovery.  We've 

       22          answered.  I'm not saying everybody like the 

       23          answers.  And I understand that you have an order 

       24          we responded to on August 2nd and that there's a 

       25          motion today, but all the discovery has been 
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        1          responded to by both sides.  So that at least is 

        2          behind us.

        3               THE COURT:  I would rather go through the 

        4          rest of the motions now because how those turn out 

        5          I think in a lot of sense is going to affect the 

        6          timing on these other issues.

        7               MR. SCAROLA:  We suggest, Your Honor, that 

        8          the --

        9               THE COURT:  Yes, Mr. Scarola.
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       10               MR. SCAROLA:  We suggest that the 

       11          consideration of the contempt issues really ought 

       12          not to influence what The Court determines with 

       13          regard to how we are going to proceed with the 

       14          trial. 

       15               THE COURT:  I understand that would be your 

       16          position.  I also understand as a practical matter 

       17          the timing of the resolution and the timing of the 

       18          discovery disputes and the contempt have a very 

       19          practical effect on the time available to work on 

       20          the underlying case.  So I understand your client 

       21          would disagree, but I don't think you can bring a 

       22          substantive motion that does require attention and 

       23          discovery and then suggest it doesn't have an 

       24          effect on the timing on the remainder of the case.

       25               MR. SCAROLA:  I'm not suggesting that it 
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        1          doesn't have an impact on the resources necessary 

        2          to be devoted to this case, but we really need to 

        3          consider the context in which this is occurring.  

        4          Kirkland & Ellis is a 1,000-lawyer firm, and the 

        5          litigation chairman of that firm is involved in 

        6          this lawsuit.  Carlton, Fields is a 200-lawyer 
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        7          firm.  That's 1,200 lawyers available to devote 

        8          resources necessary to get this case done and to 

        9          meet the commitment that they made. 

       10               THE COURT:  They probably don't want to have 

       11          to educate everyone on this case. 

       12               MR. SCAROLA:  I understand that. 

       13               THE COURT:  And I understand you disagree.  I 

       14          think, in all honesty, I want a better sense of 

       15          where we're going with the contempt.  That's going 

       16          to give me a better idea for the contempt and the 

       17          underlying litigation. 

       18               MR. BEMIS:  I have a bad tendency to 

       19          interrupt.  I apologize. 

       20               THE COURT:  I do, too. 

       21               MR. BEMIS:  On the contempt issue, there's 

       22          two ways we can proceed with this.  They are the 

       23          movant on this.  We have a, if you will, a cross 

       24          motion on the issue.

       25               THE COURT:  On what issue?
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        1               MR. BEMIS:  It relates to the scope of the 

        2          waiver issues and how it interfaces with the new 

        3          allegations that are made.  I suggest that we 
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        4          address the broad issues before we go 20 -- 

        5          there's 20 subparagraphs.

        6               THE COURT:  I know there are.

        7               MR. BEMIS:  Twenty subparagraphs.  I suggest 

        8          that we address the broad issues of the privilege 

        9          and the crime fraud, what we're going to do with 

       10          those issues, and the sham pleadings because they 

       11          permeate the objections.  For example, there are 

       12          21 --

       13               MR. SCAROLA:  I'm sorry to interrupt, but 

       14          this is our motion, and I may be able to narrow 

       15          the issues significantly if I'm permitted to 

       16          address it first.

       17               MR. BEMIS:  If I may just finish, and then I 

       18          will sit down.  May I finish, Your Honor?

       19               THE COURT:  Yes, go ahead.

       20               MR. BEMIS:  There are like -- not like.  

       21          There are 21 cut and pasted objections which are 

       22          identical.  We can speed some of that up by 

       23          addressing them if they are --

       24               THE COURT:  Sure.  Or we can just do them in 

       25          order.  And once I've ruled on one, you can 
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        1          probably figure I'll rule the same way on the 

        2          other ones.

        3               MR. BEMIS:  And that is possible.  I thought 

        4          about that process, and I respectfully do think 

        5          that the most expeditious way is to address the 

        6          structure of what they've challenged because 

        7          there's three things they have.  One is that it's 

        8          a sham pleading.  Number two, that crime and fraud 

        9          applies.  And number three, that there is a 

       10          waiver. 

       11               Now, we did get your order on July 12 or 

       12          shortly after that.  It raises substantial 

       13          constitutional issues.  If Your Honor adheres to 

       14          her position, I am not going to belabor the point 

       15          with you, but there are issues that we didn't 

       16          brief that I want -- 

       17               THE COURT:  Please understand that I didn't 

       18          get, nor have I reviewed, nor have I set for 

       19          hearing any motion for rehearing, so we're not 

       20          going there today.

       21               MR. BEMIS:  Well, it's not a question of a 

       22          motion for rehearing.  It's a question of our 

       23          response to their offensive position, and we, I 

       24          think, are entitled to raise those issues in 

       25          defense.  If you say no, I won't address them, 
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        1          other than to put them into the record for the 

        2          appellate court.

        3               THE COURT:  That's fine.  Please understand 

        4          we have the July 12th order, and right now we're 

        5          not revisiting it. 

        6               Let me go to Mr. Scarola because I do want to 

        7          get to those motions, and we can discuss the most 

        8          efficient way to dispose of them. 

        9               What tab am I looking at? 

       10               MR. SCAROLA:  Tab number six.

       11               MR. BEMIS:  Thank you, Your Honor.  I'll sit 

       12          down. 

       13               THE COURT:  Okay.

       14               MR. SCAROLA:  Thank you, Your Honor.  Your 

       15          Honor will recall that, in the context of our 

       16          earlier motion to compel, we made reference to the 

       17          crime fraud exception to the attorney/client 

       18          privilege.

       19               THE COURT:  If I understand, you're seeking 

       20          to invoke that by saying that the pleading in the 

       21          new litigation is a sham?

       22               MR. SCAROLA:  Yes, Your Honor.  We're 

       23          suggesting that the crime fraud exception is 

       24          broader than application simply in the context of 
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       25          the commissions of crimes and frauds, but I don't 
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        1          want to go there today.  We have raised the crime 

        2          fraud exception issue to be sure that it is not 

        3          waived.  We wish to preserve it. 

        4               What we ask The Court to do today is 

        5          something that is far simpler than to get into 

        6          both the substantively complex and procedurally 

        7          protracted process of determining the crime fraud 

        8          exception application in this case.  What we want 

        9          Your Honor to do is simply to apply the rulings 

       10          that you have already made in your prior order of 

       11          July 12th to the interrogatories and request to 

       12          produce that are presently before The Court for 

       13          determination. 

       14               The reason why we want you to do that is 

       15          because we believe that we may very well receive 

       16          sufficient information on the basis of the rulings 

       17          that Your Honor has already made to allow us to go 

       18          forward without needing to confront the broader 

       19          expanse of information that may be available to us 

       20          if we meet the crime fraud threshold to overcome 

       21          privilege assertions. 
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       22               So all we want you to do is to walk through 

       23          these interrogatories with us to the extent that's 

       24          necessary and to apply the same rulings that Your 

       25          Honor has previously made with regard to findings 
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        1          that particular questions do not involve a 

        2          legitimate claim of privilege or that they are 

        3          encompassed within the scope of those issues where 

        4          Your Honor has found a waiver to exist.  If we can 

        5          get that information, I think we may not have to 

        6          come back to The Court.

        7               THE COURT:  So, as I understand what you're 

        8          asking me to do today is not rule on any crime 

        9          fraud issue?

       10               MR. SCAROLA:  I'm asking you to defer ruling 

       11          on the crime fraud issues, simply to go through 

       12          these interrogatories, apply the same standards 

       13          that you've previously applied, extend the July 

       14          12th order which applied to a particular set of 

       15          interrogatories to the subsequently filed 

       16          discovery requests.

       17               THE COURT:  Is there any objection to holding 

       18          the crime fraud issue in abeyance?
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       19               MR. BEMIS:   Yes, Your Honor.  This is a 

       20          reprise of the rule to show cause.  They throw an 

       21          issue before The Court like on the rule to show 

       22          cause, which I argued, and I think you ultimately 

       23          accepted I was correct that it was procedurally 

       24          improper.  They raise an allegation with no 

       25          evidence, impugning the integrity of the lawyers, 
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        1          accusing me of a crime of fraud.

        2               THE COURT:  We need to get back to what we're 

        3          talking about here. 

        4               MR. BEMIS:  That's exactly what they have 

        5          done.  They have 23 times asserted in a filing in 

        6          a courthouse --

        7               THE COURT:  So you want them to either 

        8          withdraw it or be prepared to have it bedded?

        9               MR. BEMIS:  Right.  That's exactly what I 

       10          want.

       11               THE COURT:  I think that's fair.

       12               MR. SCAROLA:  May I have just a moment? 

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we would request 

       15          permission to withdraw those allegations with 
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       16          regard to the crime fraud exception without 

       17          prejudice to renew them when and if we believe 

       18          it's appropriate.

       19               THE COURT:  Please understand, if you're 

       20          going to withdraw, that's fine.  It's not with or 

       21          without prejudice.  If for some reason you think 

       22          they come back in, you come in and we discuss 

       23          whether it's procedurally appropriate or not.  I 

       24          assume there's no objection if I just do an order 

       25          that says they are being withdrawn, period.
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        1               MR. BEMIS:  I have an objection to the second 

        2          time that they have done this and then walk in and 

        3          say it's all right.  It's not all right to make 

        4          these type of allegations against my client and 

        5          the attorneys and then say, I'm sorry, I now 

        6          realize I did it incorrectly, I'll withdraw it  

        7          after twice raising the issue.  And I think anyone 

        8          who is sitting here and listening to it would have 

        9          the same reaction.  It's just improper.

       10               THE COURT:  Well --

       11               MR. BEMIS:  And I apologize if I seem 

       12          somewhat frustrated by this, but they are serious 
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       13          allegations.

       14               THE COURT:  I agree.  And, no, you're not 

       15          offending me that you would take it seriously.  I 

       16          would be upset if you didn't.  I don't -- the two 

       17          choices I see are, either you withdraw them, I do 

       18          an order saying you withdrew them in open court 

       19          and they have left us, or we go through the 

       20          procedure to fully let the issues.  I don't think 

       21          we just say, oh -- they're not going to be 

       22          addressed on their merits today.

       23               MR. SCAROLA:  Clearly, with the 45 minutes we 

       24          have remaining, they are not going to be addressed 

       25          on their merits today.
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        1               THE COURT:  I think it's your call, are they 

        2          still with us or not.

        3               MR. SCAROLA:  With the understanding that 

        4          they are not going to addressed on the merits 

        5          today, is Your Honor prepared at least to address 

        6          that portion of the motion that I have suggested  

        7          can be addressed today?  And that is, application 

        8          of Your Honor's earlier ruling.

        9               THE COURT:  The first question I have to you 
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       10          is, are you withdrawing the crime fraud issue or 

       11          not?  That's a yes or no.

       12               MR. SCAROLA:  No. 

       13               THE COURT:  Okay.  So we still have those?

       14               MR. SCAROLA:  Yes.  And we request that the 

       15          order in which we address these issues is to first 

       16          deal with the simple extension of Your Honor's 

       17          order to the pending interrogatories.

       18               MR. BEMIS:  And I, Your Honor, request that 

       19          we address the crime fraud issue first.  It's the 

       20          most serious one that's made, and we should be 

       21          heard on it and not let it linger for another case 

       22          management conference.

       23               THE COURT:  I think we're going to go through 

       24          them one by one, and the order we get to them is 

       25          the order we get to them.
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        1               MR. BEMIS:  Crime fraud is raised in the very 

        2          first --

        3               THE COURT:  It probably is.  I know I read it 

        4          a lot. 

        5               MR. BEMIS:  Your Honor, may we address these 

        6          one at a time so that each interrogatory -- so I 
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        7          don't have to go back and do 20 of them?

        8               THE COURT:  That's what I'm proposing.  Let 

        9          me figure out the best way to get the 

       10          interrogatories and the answers in front of me.  I 

       11          know you repeat the interrogatories in your 

       12          motion.  I know I have the answers.  Can you tell 

       13          me which tab they're at?

       14               MR. SCAROLA:  It's under tab six, Your Honor. 

       15               MR. BEMIS:  Your Honor, I have actually 

       16          assembled one volume which has the 

       17          interrogatories, the response, the argument and 

       18          the motion response on a single page.

       19               THE COURT:  Do you object to my looking at 

       20          that?

       21               MR. SCAROLA:  No.  Do we have two copies of 

       22          it so we can be looking at the same thing?

       23               MR. BEMIS:  Sure, I think we have an extra 

       24          copy.  There will be a small charge. 

       25               May I approach the bench, Your Honor?
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        1               THE COURT:  Yes.  Can I go back to the ore 

        2          tenus motion on The Court file?  I didn't want to 

        3          forget that I had gotten this.  I don't think that 
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        4          the clerk has done anything improper.  The order I 

        5          wrote said the only thing that was supposed to be 

        6          filed under seal was the complete copy of the 

        7          settlement agreement, not the Exhibit A to the 

        8          order.  Exhibit A to the order was the redacted 

        9          copy where the only thing I redacted I think was 

       10          the account information. 

       11               So, no, the clerk has not violated my order.  

       12          If you're now saying you want something sealed 

       13          that's not sealed, you may want to make an 

       14          appropriate order. 

       15               MR. SCAROLA:  Thank you, Your Honor.

       16               THE COURT:  So that would be denied.  Okay.

       17               MR. SCAROLA:  Your Honor, I'm having the 

       18          first chance to look at what has been handed to 

       19          The Court.  And while I don't object to Your Honor 

       20          using this to the extent that it may be of 

       21          assistance to you, I think what you'll find when 

       22          you look at it is that the interrogatory is set 

       23          out in full, Morgan Stanley's objections are set 

       24          out, and their reply is set out.  And what we have 

       25          then is a one- or two-line summary --
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        1               THE COURT:  Okay.

        2               MR. SCAROLA:  -- of CPH's argument which --

        3               THE COURT:  Well, I also have your motion 

        4          thing in front of me, so I have the full version 

        5          as well.

        6               MR. SCAROLA:  Okay.  I just don't want The 

        7          Court to overlook the fact that the way in which 

        8          they have chosen to summarize our argument may not 

        9          necessarily accurately reflect our argument.

       10               MR. BEMIS:  Your Honor, that is -- it is 

       11          accurate that what we did was extract what we took 

       12          from our paper in terms of their objections and 

       13          didn't repeat a whole page of the objection as 

       14          much as edit.  Mr. Scarola is correct, and I 

       15          should have pointed that out to The Court.  I'm 

       16          sorry.

       17               THE COURT:  Okay.  Interrogatory one.

       18               MR. SCAROLA:  Yes, Your Honor.  The Court 

       19          concluded in its July 12 order that the privilege 

       20          has been waived with respect to the subject matter 

       21          of this interrogatory.  The only document that 

       22          Morgan Stanley has produced is the April 5 

       23          retention letter which, not insignificantly, 

       24          postdates our motion for contempt by weeks.  This 

       25          is, we suggest, an improperly asserted objection 
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        1          that has already been addressed in the July 12th 

        2          order.  Your Honor should overrule the objection 

        3          and order a full and complete response on the 

        4          basis of the waiver that has already been found to 

        5          exist.

        6               THE COURT:  How do you define identified?  Is 

        7          that defined in the interrogatories?

        8               MR. SCAROLA:  It is, Your Honor.  I don't 

        9          think we've included in the interrogatories in the 

       10          exhibits that we provided to The Court, and I 

       11          can't put my hands on a copy among the materials 

       12          that we have with us, but I know that identify is 

       13          a defined term, Your Honor.

       14               THE COURT:  Do you all have a copy of the 

       15          interrogatories?

       16               MR. IANNO:  I'm looking, Your Honor. 

       17               MR. BEMIS:  I do someplace.  I think in our 

       18          answers we didn't repeat the definition, so I'm 

       19          not sure that I even have them here.

       20               THE COURT:  Why don't we continue and -- I 

       21          just was trying to figure out exactly -- 

       22               MR. SCAROLA:  Are we going to do these one at 

       23          a time with our position stated?

       24               THE COURT:  I think we need to start.  We're 
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       25          not going to finish, but I think we need to start 
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        1          with one at a time and see how far we get.

        2               MR. BEMIS:  Are you finished?

        3               MR. SCAROLA:  Yes.  That's my initial 

        4          presentation and support. 

        5               THE COURT:  What's the response?

        6               MR. BEMIS:  My response is, may I have some 

        7          water?

        8               THE COURT:  Sure.

        9               MR. BEMIS:   The water fountains are broken.  

       10          There's no water outside at all.

       11               THE COURT:  How long have they been broken?  

       12          It's a pressure issue?

       13               MR. IANNO:  I don't think they've worked for 

       14          a long time.

       15               THE COURT:  Really?  That's bad. 

       16               MR. BEMIS:  First of all, with regard to the 

       17          first allegation that we did not respond, we did 

       18          identify and eventually -- and I'm sure Your Honor 

       19          is aware of this, but pursuant to a stipulation, 

       20          we did produce the, what I will call the legal 

       21          representation agreement, some would call it a 
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       22          retention letter, between Kellogg Huber and Morgan 

       23          Stanley.  That was done, I believe, right after 

       24          our last hearing on July 2nd.  I'm not sure that 

       25          Your Honor was aware of that, but we've identified 
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        1          that.

        2               THE COURT:  I'm sorry.  Is that the April 5th 

        3          retention letter?

        4               MR. BEMIS:  The April 5th retention letter.  

        5          There is only one that I am aware of, and that is 

        6          the one that is produced pursuant to our 

        7          stipulation.  That production would not be argued 

        8          to be a waiver of attorney/client privilege.

        9               We identified in our answers to 

       10          interrogatories that we -- the dates of 

       11          conversations which, by the way, is the same 

       12          information that in many respects we would be 

       13          required to identify pursuant to the Florida Rules 

       14          of Judicial Administration, 2. -- I think I've got 

       15          the number right off my head -- 061.

       16               THE COURT:  It is.

       17               MR. BEMIS:  We would be required to identify 

       18          the matter that they were retained in.  We would 
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       19          be required to identify the counsel, and we would 

       20          be required to identify the date of their 

       21          retention in order for foreign attorneys to 

       22          practice in the state.  That even came up, as you 

       23          may recall, at the April 30th hearing.  There was 

       24          some issues of whether we had adequately provided 

       25          all that information and declarations that were 
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        1          filed and the application, and we did provide 

        2          that. 

        3               What I think they're asking for further under 

        4          the crime fraud exception were the waiver 

        5          argument, is that, by virtue of identifying 

        6          Kellogg Huber as the attorney in the case, that 

        7          somehow we have -- that is a sham pleading, and, 

        8          therefore, they're entitled to everything.  And on 

        9          the issue of the --

       10               THE COURT:  I think this is just a pure 

       11          waiver, as I understand it.

       12               MR. BEMIS:  They also argue in their full 

       13          motion that crime fraud exception applies in the 

       14          very first interrogatories.  I believe it's on 

       15          page three.
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       16               MR. SCAROLA:  It is on page three at the top 

       17          of the page.

       18               MR. BEMIS:  Page three, top of the page, 

       19          right-hand side, runs down approximately 17 lines 

       20          from the top.  I did not hear that withdrawn. 

       21               Let me address the issue of a sham pleading, 

       22          if I may, first.  In order for them to establish a 

       23          sham pleading, they need to file a verified motion 

       24          with this court or with another court.  That's an 

       25          issue Your Honor may have to decide, where does 
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        1          that go.  We think that the proper procedure under 

        2          Rule 1.150 is that it has to go before Judge 

        3          Miller.  That matter is pending before her.  And I 

        4          will not tell you that I found a case on this 

        5          point.

        6               THE COURT:  Let's,  so I'm not overwhelmed -- 

        7          I mean, I understand that argument.  Let's assume 

        8          I'm probably not going to accept it. 

        9               MR. BEMIS:  Then at a minimum, even if they 

       10          allege it's a sham pleading in this Court, they 

       11          need to file something that's verified that sets 

       12          forth the facts under verification that it's a 
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       13          sham.  That's not been done.  All that's been done 

       14          thus far -- and if we were to go back all the way 

       15          to March 19th, there is no evidence that's been 

       16          offered in this case at all. 

       17               THE COURT:  So you're saying they haven't 

       18          made a prima facie showing that would trigger it?

       19               MR. BEMIS:  Yes, with regard to the rule, 

       20          and, yes, with regard to the crime and fraud 

       21          exception under the Butler Pappas trilogy.  Can 

       22          you put that up for me?   

       23               MR. BEMIS:  I have a copy of that case.  Can 

       24          I had that up to The Court? 

       25               THE COURT:  I have it.
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        1               MR. BEMIS:  Okay.  The Butler Pappas Trilogy, 

        2          which has really its origin in the American 

        3          Tobacco case in the Fourth DCA as well as I think 

        4          the Supreme Court's decision in Zolon and Haines 

        5          (phonetic), sets forth three things that you need 

        6          to do and the procedure The Court has to follow. 

        7               The first step is that there must be an 

        8          allegation that the communication, whatever it is 

        9          that they're looking for here, and this would be 
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       10          the communications between, I assume the way the 

       11          question is drafted, between Morgan Stanley and 

       12          Kellogg Huber, that it must have been made as part 

       13          of an effort to perpetrate a crime or fraud.  And 

       14          it has to be a future crime or fraud, not past.  

       15          And they have to identify the crime or fraud.  

       16          That's what they need to do.  That's not been 

       17          done.  That's just the allegation. 

       18               Step two in the process is, you must 

       19          determine that they have made a prima fascia case, 

       20          and I emphasize evidence because the cases clearly 

       21          say argument of counsel, memorandum of law are not 

       22          evidence, that a client sought counsel's advice.  

       23          I don't know here whether their allegation is that 

       24          they sought my law firm's advice or they sought 

       25          Kellogg Huber's advice because they don't make 
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        1          that allegation, and they clearly don't have any 

        2          evidence of it. 

        3               And thirdly, under step three of Butler 

        4          Pappas, which stems from language out of American 

        5          Tobacco, we are entitled to provide The Court a 

        6          reasonable explanation of our conduct at an 
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        7          evidentiary hearing, a reasonable explanation of 

        8          our conduct which, of course, is what we have a 

        9          major issue with what happened on April 30th 

       10          because we were under the impression that you were 

       11          proceeding with the hearing in one fashion.  It 

       12          turns out that ultimately the procedure became 

       13          more truncated.  We believed at the time we were 

       14          entitled to provide a reasonable explanation of 

       15          our proceeding, and that reasonable explanation is 

       16          not a waiver of the privilege under the law.

       17               THE COURT:  Again, we're not rearguing that.

       18               MR. BEMIS:  I know, but, Your Honor, it's a 

       19          basic defense under the due process clause to the 

       20          allegation of crime fraud, and we're entitled to 

       21          present it.  I make it for the record.  I won't 

       22          repeat it, but that's our position for the record. 

       23               As with regard to that, we are not at any of 

       24          those three steps; therefore, those objections 

       25          ought to be plainly overruled that it's a sham 
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        1          pleading.  They haven't complied with whatever 

        2          requirement you imposed, and the Butler Pappas 

        3          Trilogy of procedural steps that have to be 
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        4          followed have not been even followed in the 

        5          smallest element in this case. 

        6               Other than that, I believe we have fully 

        7          identified what is required by the answer, and 

        8          we've answered it fully.  We've gone beyond that 

        9          by providing the legal representation agreement.  

       10          I don't know what more we could do other than to 

       11          divulge every communication between Kellogg Huber 

       12          and Morgan in subdetail, and we do not believe we 

       13          are obligated to do that, that that is protected 

       14          under attorney/client.  That's our response to 

       15          interrogatory one.

       16               THE COURT:  What do you want to respond?

       17               MR. SCAROLA:  First, that Mr. Bemis has not 

       18          addressed the primary contention that we have 

       19          made, and that is that this is covered by Your 

       20          Honor's July 12 order that there has already been 

       21          a waiver with respect to these issues.  That order 

       22          specifically found at page three, quote, it may 

       23          not -- referring to Morgan Stanley & Company -- 

       24          selectively reveal only such privileged 

       25          information as it believes helps its position.  
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        1          The conclusion is inescapable that defendant, 

        2          Morgan Stanley & Company, has waived any privilege 

        3          with respect to the reasons for and timing of the 

        4          retention of Kellogg Huber law firm, the scope of 

        5          its representation and the timing of the Arthur 

        6          Andersen suit. 

        7               Those determinations have been made.  This 

        8          interrogatory addresses those issues.  And on that 

        9          basis alone before ever reaching crime fraud 

       10          issues, Your Honor should overrule the objections 

       11          and require a full and complete response. 

       12               With regard to the Butler Pappas procedure, 

       13          we suggest that the record before this Court 

       14          already establishes evidentiary support for a 

       15          prima fascia finding of application of the crime 

       16          fraud exception, and that evidentiary support 

       17          comes by way of Mr. Bemis's own open court 

       18          representations to The Court about the 

       19          relationship between the settlement agreement and 

       20          the suit filed in front of Judge Miller.  It comes 

       21          by way of the timing of that litigation, and it 

       22          comes by way of the patent lack of factual support 

       23          for damages in that Arthur Andersen suit. 

       24               We have cited to The Court case law that 

       25          supports our position that sham litigation can 
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        1          trigger the crime fraud exception.  Those cases 

        2          are referenced at page three of our memorandum.  I 

        3          think it is clear that the weight of authority is 

        4          that baseless litigation may bring the crime fraud 

        5          exception into play, that any type of misconduct 

        6          inconsistent with the basic premises of the 

        7          adversary system are sufficient to trigger the 

        8          crime fraud exception application.  But that is 

        9          not an issue that needs to be reached in light of 

       10          the fact that the waiver already found to exist 

       11          applies to the information being sought by this 

       12          interrogatory. 

       13               THE COURT:  I will grant the motion in part.  

       14          I think, and I've said it before, I think we 

       15          clearly had a waiver as to the scope of the 

       16          Kellogg Huber representation and the timing of its 

       17          retention.  I had specific representations made to 

       18          me in open court about why they were retained, the 

       19          limited purpose for which they were retained. 

       20               On the other hand, I do think this does ask 

       21          for some information which could be still deemed 

       22          privileged and not waived. 

       23               What I will do is eliminate the first 

       24          sentence, take out the first seven words of the 
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       25          second sentence and ask them to identify any 
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        1          communication concerning the scope of the 

        2          representation, the entity or entities to be 

        3          represented and why they were retained, which I 

        4          think is what I previously found there was a 

        5          waiver on based upon the representations in court.

        6               MR. BEMIS:  We've answered that question.

        7               THE COURT:  I don't know if you've answered 

        8          that completely or not.  If you have, you need to 

        9          tell us this is the complete answer.  If you 

       10          are -- looking at the answer, I'm not sure it 

       11          would be complete, but you need to make that 

       12          representation.

       13               MR. BEMIS:   All right.  By saying all right, 

       14          Your Honor, I don't want to --

       15               THE COURT:  I think you're saying, I 

       16          understand what you're telling me.

       17               MR. BEMIS:  Exactly.  Thank you very much, 

       18          Your Honor.  What are you doing on the crime fraud 

       19          sham pleading? 

       20               THE COURT:  I would agree that there's not 

       21          been a prime fascia showing to support its 
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       22          application; although, I can tell you the motion 

       23          for contempt I don't think requires necessarily 

       24          that you show -- I mean, it might sort of 

       25          implicate whether that was a sham pleading, but I 
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        1          don't think you need to rely on that to negate all 

        2          the privilege claims.  So I'm just -- they didn't 

        3          make a prime fascia showing now, but I'm still 

        4          finding this is something that vast portions of 

        5          the answers have already been published to The 

        6          Court.

        7               MR. SCAROLA:  So as to avoid having to come 

        8          back here to reargue these matters again, I'm 

        9          concerned about the representation made by 

       10          Mr. Bemis that the answer is already complete.

       11               THE COURT:  If he's going to say it's 

       12          complete, he's going to need to file something 

       13          saying I've already answered it.

       14               MR. BEMIS:  That's not what I said.

       15               THE COURT:  You know what, we have 26 minutes 

       16          left.  We need to put it to good use.

       17               MR. BEMIS:  I just want the record clear that  

       18          I don't agree with what Mr. Scarola's conclusion 
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       19          was.  I will respond as directed by The Court or 

       20          preserve our objections and proceed accordingly.

       21               MR. SCAROLA:  May I simply inquire as to 

       22          whether it is Your Honor's intent that the content 

       23          of the communication, to the extent it falls 

       24          within the waiver you have described, be included 

       25          in the response because these responses don't 
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        1          include anything about the content.  That's my 

        2          only point.

        3               THE COURT:  Yes.  I understand. 

        4               MR. SCAROLA:  Thank you. 

        5               THE COURT:  I mean, assuming that identified 

        6          was defined in a way that would have required the 

        7          disclosure of the content, I don't know the 

        8          definition, I'm not adding stuff to the 

        9          interrogatory that wasn't there.

       10               MR. SCAROLA:  I understand that.  I 

       11          understand that.

       12               THE COURT:  Okay.  Two. 

       13               MR. SCAROLA:  It is our position with regard 

       14          to this interrogatory, Your Honor, that Morgan 

       15          Stanley has provided selective disclosures in its 
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       16          answers.  Your Honor has ruled that selective 

       17          disclosures result in a waiver of the privilege.  

       18          They can't choose to give us that portion of 

       19          information that they consider helps them and 

       20          withhold the balance.  We want a full and complete 

       21          response on the basis of a waiver. 

       22               In addition, there is no privilege because of 

       23          the crime fraud and at-issue exceptions applying 

       24          under the circumstances of this case.

       25               THE COURT:  Do you want to respond?
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        1               MR. BEMIS:   Your Honor, with regard to the 

        2          crime fraud, you've already ruled, so I won't 

        3          address that again.  With regard to the balance of 

        4          it, we stand on our objections that we have a 

        5          privilege as to certain of the communications.  

        6          With regard to other matters, we have provided -- 

        7          and if you'll look at the third paragraph of our 

        8          objection, we did state that the parties, that is, 

        9          I should not say the parties, that is Kellogg 

       10          Huber and Morgan Stanley participated, as we say, 

       11          in discussions with its co-counsel, Kirkland & 

       12          Ellis, regarding the representation and that they 
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       13          assigned the declaration to be bound by the 

       14          protective order.  We believe that that is the 

       15          answer that is required by the interrogatory.  

       16          With regard to other matters, it's a substance, we 

       17          stand on our privilege -- we stand on our 

       18          privilege objection, and we don't think it's 

       19          foreclosed by your order.

       20               THE COURT:  I would sustain his objection.  I 

       21          don't think this is something I found a waiver on, 

       22          and I don't think there has been a waiver of 

       23          privilege on this one. 

       24               Number three.

       25               MR. SCAROLA:  Our arguments with regard to 
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        1          number three would be the same as those that I 

        2          have just stated, Your Honor.

        3               THE COURT:  Again, I don't think there's been 

        4          a waiver on this.

        5               Four.

        6               MR. SCAROLA:  May I just go back to that for 

        7          one moment, Your Honor? 

        8               THE COURT:  Sure.

        9               MR. SCAROLA:  What The Court -- is it all 
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       10          right if I address The Court from a seated 

       11          position? 

       12               THE COURT:  However you're more comfortable.

       13               MR. SCAROLA:  What The Court specifically 

       14          found in its July 12th order was that MS & Company 

       15          has waived any privilege with respect to the 

       16          reasons for the retention of the Kellogg Huber 

       17          firm.  And it would seem that --

       18               THE COURT:  Which number are we on?

       19               MR. SCAROLA:  We're on number three.

       20               THE COURT:  Okay.

       21               MR. SCAROLA:  It would seem that, whether 

       22          Kellogg Huber was provided a copy of the 

       23          settlement agreement in connection with the 

       24          reasons for the retention of that Kellogg Huber 

       25          firm would fall within the scope of that waiver.
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        1               THE COURT:  The reasons -- I would be shocked 

        2          to find -- and maybe this is why I didn't do it, 

        3          is to match the date of the retention and 

        4          settlement agreement.  I would be shocked to find 

        5          that they got the settlement agreement before they 

        6          were retained and the reasons for the retention 
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        7          ended at the retention.  I mean, they obviously 

        8          don't predate the retention.

        9               MR. SCAROLA:  They certainly got the 

       10          settlement agreement before the retention letter 

       11          because the retention letter comes after the 

       12          contempt motion was filed.

       13               THE COURT:  I understand that.  I think it -- 

       14          I don't think there's been a waiver as to this.  

       15          If what you're trying to get at is, did they get 

       16          the settlement agreement before or after they were 

       17          retained, that may be something that's 

       18          discoverable because, if they got it before they 

       19          were retained, it would suggest perhaps it played 

       20          a part in why they were retained.

       21               MR. SCAROLA:  Might I also suggest, Your 

       22          Honor, that there's no necessary implication of 

       23          any privilege at all in responding to this 

       24          question.  If Morgan Stanley provided Kellogg 

       25          Huber with the settlement agreement and Morgan 
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        1          Stanley had a reason for doing it, that there's no 

        2          attorney/client privilege communication at all 

        3          involved in why Kellogg Huber -- why Kellogg Huber 
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        4          was provided a copy of the settlement agreement.  

        5          There is no implication of any communication.  

        6               Morgan Stanley may very well have said, I 

        7          want this settlement agreement to go to Kellogg 

        8          Huber because I want Kellogg Huber to advise us as 

        9          to how we are going to use this settlement 

       10          agreement to our advantage in the currently 

       11          pending litigation and trigger these provisions in 

       12          the settlement agreement.  The President of Morgan 

       13          Stanley could have had that conversation.

       14               THE COURT:  I understand the argument.  

       15          What's the response? 

       16               MR. BEMIS:  Your Honor, we fully answered the 

       17          question, and we didn't waive it.  And you didn't 

       18          find that we waived it.  We've identified in prior 

       19          interrogatories what documents were provided, when 

       20          they were provided.  We've identified pursuant to 

       21          the Rules of Judicial Administration who was 

       22          retained, the dates that they were retained.  We 

       23          have provided the retention letter.  I don't know 

       24          what more we should be obligated --

       25               THE COURT:  We're down to 20 minutes.  I 
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        1          think what you're suggesting is maybe you want to 

        2          ask who gave it to him, and we can come back.

        3               MR. SCAROLA:  No.  I really want to ask why 

        4          it was given to them.  Why did Morgan Stanley give 

        5          this settlement agreement to Kellogg Huber?  Why 

        6          did they do it?  What was Morgan Stanley's thought 

        7          process in giving this settlement agreement to 

        8          Kellogg Huber?  I don't care -- I don't care what 

        9          Kirkland & Ellis's thought process may have been 

       10          at this point in time.  What I want to know is 

       11          what Morgan -- these interrogatories are directed 

       12          to Morgan Stanley.

       13               THE COURT:  I don't have a preamble to see if 

       14          we're asking about agents or not. 

       15               What's the brief response that they should be 

       16          able to ask your client why you gave it to the law 

       17          firm?

       18               MR. BEMIS:  Because it calls for our mental 

       19          impressions and conclusions.

       20               THE COURT:  When you say our --

       21               MR. BEMIS:  Kirkland & Ellis, or in the 

       22          context because that would be where --

       23               THE COURT:  Well, why wouldn't your client 

       24          then simply respond, I relied on advice of 

       25          counsel?
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        1               MR. BEMIS:  We have already -- first of all, 

        2          we waived -- you found we waived no privilege with 

        3          respect to our mental impressions and conclusions.

        4               THE COURT:  Right.  But when you say "our," I 

        5          get confused as to who you mean, you or your 

        6          client. 

        7               MR. BEMIS:  I appreciate that.  I should have 

        8          made that clear.  It is our work product privilege 

        9          when we --

       10               THE COURT:  Again, our, I don't know if you 

       11          mean the client or yours.

       12               MR. BEMIS:  Kirkland's, the lawyer's 

       13          privilege.  We have said that we discussed certain 

       14          issues with regard to, I think it was 

       15          interrogatory number one, the information was 

       16          provided that the decision was made based on the  

       17          information that was available.  For us to have  

       18          to isolate out in the manner that they are 

       19          describing invades our work product privilege and 

       20          our communications with the client on the matter.

       21               THE COURT:  What you're really saying is that 

       22          your client's answer is that, I relied completely 

       23          on the advice of counsel?

       24               MR. BEMIS:  I'm not going to tell you what my 
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       25          client relied on because you'll tell me I waived 

                                                                   83

        1          the privilege, and I'm not going to discuss what 

        2          my client relied on in open court.  It's 

        3          privileged.  I'm entitled to communicate with my 

        4          client.  My client is entitled to communicate with 

        5          its other counsel, Kellogg Huber.

        6               THE COURT:  Sure.  But this is the question 

        7          I'm asking:  Interrogatory number three, and I'm 

        8          asking a legal question, if your client made a 

        9          decision to give that agreement to new counsel 

       10          totally apart from any input, would we agree that 

       11          answer wouldn't be privileged?

       12               MR. BEMIS:  Can I just --

       13               THE COURT:  Sure.  Is this one where we need 

       14          to answer it and just do an in-camera inspection 

       15          on whether it's privileged or not? 

       16               MR. BEMIS:  It may well be because what we 

       17          have is an in-house legal department at Morgan 

       18          Stanley that we -- that our communications, as you 

       19          might expect, we deal with the lawyers, and they 

       20          are lawyers licensed to practice all over the 

       21          country, and we communicate with them.  Whatever 
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       22          decisions that they make, they have a -- we have a 

       23          litigation privilege with regard to those as well.  

       24          If Mr. -- if his question is what business man 

       25          independent of any legal advice did something, 

                                                                   84

        1          that's a totally different question than I 

        2          understand is being asked.  I'm not even sure at 

        3          this point what they are asking for.

        4               THE COURT:  I think they're asking the 

        5          question, why were they provided a settlement 

        6          agreement.  And you're lodging a privilege for 

        7          what may be all or a portion of the answer, as I 

        8          understand what you're saying.

        9               MR. SCAROLA:  Why did you, Morgan Stanley 

       10          give the settlement agreement to these lawyers?  

       11          That's the question.

       12               THE COURT:  But --

       13               MR. IANNO:  My problem, Your Honor, it's 

       14          asking for a client's decision in conjunction, 

       15          potentially in conjunction with lawyers either 

       16          inside or outside.  It's clearly a bad question 

       17          that's being asked because they're asking for the 

       18          internal mental impressions.  That's the problem.  
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       19          The question is just improper, and Mr. Scarola is 

       20          just trying to get at that.  He's trying to get at 

       21          decisions made in litigation.

       22               THE COURT:  Let me ask you this:  Would it be 

       23          disclosure of any sort of privileged information 

       24          if the answer was because my lawyer told me to?

       25               MR. BEMIS:  Your Honor, based on the rulings 
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        1          we have here, I mean no disrespect, I don't know 

        2          what it would lead to.  I just don't know.  My 

        3          position on this I've articulated, and you don't 

        4          agree with me.  I think we're entitled to present 

        5          the defense under the due process clause in 

        6          article one, section nine of the Florida 

        7          Constitution in the Fourteenth Amendment, the 

        8          Pappas case, American Tobacco and a legion of 

        9          other cases, and they don't result in a privilege.  

       10          There's been no fact communication disclosures. 

       11               What they want to get into is our top drawer 

       12          as to what the legal department and the law firms 

       13          said to each other as to what they thought about a 

       14          lawsuit.  And that's privileged, whether it's 

       15          attorney/client or work product.
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       16               THE COURT:  Can you represent to me that 

       17          there was no business person at Morgan Stanley 

       18          that elected to hand over the settlement agreement 

       19          or that the decision to turn it over was based 

       20          solely on advice of counsel?

       21               MR. BEMIS:  I think I can.  Can I just ask 

       22          Mr. Clare?  Some of this leg work has been 

       23          done by -- there's a lot of work on this. 

       24               THE COURT:  Sure. 

       25               MR. BEMIS:  The answer is, we believe that to 
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        1          be the case.  If it's not, we ill tell The Court.  

        2          We will answer it as to who the business person 

        3          was, if that's acceptable.  My representation is, 

        4          based on the information I'm standing here in 

        5          court is what I've just told you is a correct 

        6          statement, that it went through the legal 

        7          department. 

        8               THE COURT:  Okay.  What I'm going to need 

        9          then is just a supplemental answer that tells us 

       10          whether any part of the decision was made other 

       11          than on the advice of counsel.  And if any part 

       12          was, then tell us what the answer is.  If it was 
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       13          all made on advice of counsel, that's fine.

       14               MR. BEMIS:   We'll proceed according to your 

       15          order.

       16               THE COURT:  Okay.  Four.

       17               MR. SCAROLA:  Your Honor, I doubt that --

       18               THE COURT:  We have 12 minutes left.  Do you 

       19          want to go back and discuss scheduling, or what do 

       20          we want to do?

       21               MR. SCAROLA:  I really think that it's 

       22          important that we address the scheduling issues 

       23          before we conclude this hearing.  We all need to 

       24          know what's going to happen as far as our trial is 

       25          concerned.

                                                                   87

        1               THE COURT:  Okay.  Well, I mean, that short 

        2          exercise has told me the discovery and the 

        3          contempt is going to take a bit of time.  One 

        4          other thing I wanted to bring up is whether you'll 

        5          have any interest in having a special master do 

        6          any of the in-camera inspection.

        7               MR. BEMIS:  The answer is yes.  In fact, we 

        8          requested that, and we think it's the fairest way.

        9               THE COURT:  From my perspective, quite 
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       10          honestly, it's just a function of time more than 

       11          anything else.

       12               MR. SCAROLA:  May I have just a moment?

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we are not willing 

       15          to agree to a special master.

       16               THE COURT:  That's fine.  Please understand 

       17          that's going to affect the timing.

       18               MR. SCAROLA:  What we are willing to do, 

       19          however, is to submit the issues with regard to 

       20          this discovery to Your Honor on the basis of the 

       21          submissions that have already been made in writing 

       22          and have Your Honor rule on the basis of those 

       23          written submissions.  We've had an opportunity to 

       24          present some argument to The Court.

       25               THE COURT:  Are you all willing to do that or 
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        1          not?

        2               MR. IANNO:  I mean, what this exercise has 

        3          also shown us is The Court has some very probing 

        4          questions that aren't answered in the papers, to 

        5          me.

        6               THE COURT:  If they aren't willing to do it 
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        7          without argument, I'm not inclined on something 

        8          like this to waive argument.  But let's go back to 

        9          the scheduling stuff we were talking about. 

       10               MR. SCAROLA:  May I briefly address those 

       11          issues before Your Honor arrives at any 

       12          conclusions?

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we filed our 

       15          complaint in this case on May 8th, 2003, which was 

       16          more than a year after we entered into a tolling 

       17          agreement with Morgan Stanley with regard to this 

       18          litigation.  So they were well aware for over a 

       19          year of the potential of this claim coming.  On 

       20          July 10the, 2003 Your Honor denied Morgan 

       21          Stanley's motion to stay discovery, and they knew 

       22          from that point, obviously, that this case was 

       23          going to be proceeding. 

       24               Document discovery in the case was 

       25          substantially completed by September 8th, 2003, 
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        1          and that left Morgan Stanley with a full year in 

        2          which to conduct deposition discovery before the 

        3          September 3rd, 2004 cutoff. 
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        4               Morgan Stanley in that one year's period of 

        5          time has taken a total of 11 depositions.  We have 

        6          taken 29.  They have taken 11.  I've already 

        7          referenced the resources available to both the 

        8          Kirkland & Ellis and Carlton, Fields firms, and 

        9          they are obviously substantial.  And I think that 

       10          that's a factor that The Court needs to take into 

       11          consideration.  The excuse that Morgan Stanley 

       12          agreed to discovery -- the discovery schedule 

       13          before it knew it would be obliged to defend 

       14          against the contempt charges, as stated in the 

       15          graphic that was shown, there was a, quote, 

       16          unexpected, unquote, contempt proceeding, doesn't 

       17          stand even if we find as an excuse that Mr. Bemis 

       18          personally didn't get the March 5th letter and 

       19          ignore the fact that, obviously, Mr. Yannucci did 

       20          get the March 5th letter prior to the agreement. 

       21               And the reason why it doesn't stand even in 

       22          light of Mr. Bemis's contention that he personally 

       23          didn't know is that Morgan Stanley confirmed that 

       24          agreement to the pretrial schedule in open court a 

       25          full week after receiving the motion for contempt.  
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        1          That motion had already been filed when they came 

        2          before The Court and formally agreed to that 

        3          schedule.  They knew what demands they were 

        4          facing.  They have the resources to meet those 

        5          demands if they chose to apply those resources, 

        6          and they simply haven't diligently chosen to apply 

        7          those resources. 

        8               As of the filing of the motion, we had been 

        9          provided and The Court had been provided with no 

       10          indication as to what discovery they really needed 

       11          to take.  Witnesses hadn't been identified.  We 

       12          had a graphic up on the board here, and I would 

       13          certainly like a copy of that because I would like 

       14          to know what it is they intend to do.  We 

       15          obviously didn't have time to take that all down.  

       16          And I would ask The Court to direct them to 

       17          provide us with a copy of that.

       18               MR. BEMIS:  We're going to file a copy as 

       19          part of the court reporter transcript so anyone 

       20          reviewing it knows what was shown to The Court.

       21               THE COURT:  Okay.  Thank you. 

       22               MR. SCAROLA:  The bottom line is, I don't 

       23          think that they have met the burden that they 

       24          ought to be obliged to meet in order to procure a 

       25          three-month continuance of the trial that they are 

16div-005858



20040723Hrg.txt[2/10/2017 4:21:31 AM]

                                                                   91

        1          asking for. 

        2               Now, the other argument that they make is the 

        3          supposed inability of Kellogg Huber to participate 

        4          in this case, but, remember, that they have 

        5          repeatedly asserted to Your Honor that the reason 

        6          why Kellogg Huber was retained was in order to 

        7          cross examine Arthur Andersen witnesses at trial.  

        8          So the unavailability of Kellogg Huber, 

        9          particularly when very able co-counsel without a  

       10          conflict of interest has been involved in this 

       11          case from the very beginning and is certainly 

       12          capable of cross examining Arthur Andersen 

       13          witnesses if in fact some disability exists on the 

       14          part of the Kirkland firm, that just ought not to 

       15          play a role in Your Honor's decision as well. 

       16               This discovery can be completed in the three 

       17          months that remain.  With the resources available 

       18          on both sides of this case, the discovery can be 

       19          completed if Your Honor tells us that it needs to 

       20          be completed.  We certainly are prepared to do it.  

       21          We're prepared to devote whatever attorney 

       22          manpower is necessary, whatever attorney-person 

       23          power is necessary to get that job done.  And they 

       24          ought to be obliged to do that as well. 
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       25               All of that being said, we're still willing 

                                                                   92

        1          to agree to a brief continuance, a delay of 30 

        2          days to give them an additional month to get the 

        3          job done if that's going to be of some help, but 

        4          we ought not to be pushed back into an April trial 

        5          date.  One of the concerns that we have is there's 

        6          a different composition of the venire that exists 

        7          in April than exists in January and February in 

        8          this community.  That is a concern of ours.

        9               THE COURT:  I appreciate your candor.

       10               MR. SCAROLA:  Well, I'm telling Your Honor 

       11          exactly what the truth is in that regard.  That's 

       12          a factor we have taken into consideration in terms 

       13          of setting up this schedule.  It's something that 

       14          we need to anticipate on behalf of our client, and 

       15          it's an important factor to us.  We're not 

       16          opposing a continuance for arbitrary or capricious 

       17          reasons.  This is an important case.  Both sides 

       18          deserve ample time in which to get it prepared, 

       19          but we have been given ample time in which to get 

       20          it prepared. 

       21               THE COURT:  I need you to address the 
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       22          contempt because I do think --

       23               MR. SCAROLA:  As far as the contempt is 

       24          concerned, my position remains the same.  If they 

       25          are willing to abbreviate the proceedings 
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        1          necessary to enable us to get the discovery to 

        2          which we are entitled, we are prepared to go 

        3          forward with the contempt hearing at the very 

        4          earliest date that Your Honor chooses to give us 

        5          in light of whatever burden they are willing to 

        6          accept, but we ought not to be obliged to proceed 

        7          with the final hearing on the contempt without 

        8          getting at least the very basic discovery that we 

        9          have requested at this point.  We're willing to 

       10          submit those issues to The Court on the basis of 

       11          the written pleadings that we have given you.  

       12          Obviously, they've resisted that for whatever 

       13          reason, but that ought not to interfere with our 

       14          ability to get our trial date. 

       15               Let me make sure that my co-counsel doesn't 

       16          wish me to add anything to that or have anything 

       17          else to say. 

       18               Okay.  Thank you, Your Honor.
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       19               THE COURT:  Okay. 

       20               MR. SCAROLA:  Your Honor, there is one more 

       21          comment that I might make.  They put up a whole 

       22          lot of names on that board, and, obviously, there 

       23          are some people whose names on that list we 

       24          recognize and acknowledge to be significant 

       25          witnesses.  Mr. Perelman, for example, we wouldn't 
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        1          argue that that's testimony that they'll obviously 

        2          want to have in advance of trial.  But without any 

        3          showing whatsoever with regard to the significance 

        4          of the other names, it would clearly be improper, 

        5          I suggest, to grant a continuance of this case on 

        6          the basis of inability to depose people the 

        7          significance of whom has never been demonstrated 

        8          to this Court.

        9               THE COURT:  What did you want to respond?

       10               MR. BEMIS:  I'm a little bit surprised by the 

       11          venire argument since we started with a venire in 

       12          August.  We suggested a venire in October.  Now 

       13          January is appropriate, and now April is 

       14          inappropriate.  I don't think that's an 

       15          appropriate decision point on the case. 
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       16               With regard to -- if they want to move this 

       17          proceeding along and abbreviate the schedule, I'm 

       18          shocked that they won't agree with a special 

       19          master so that we can move the process forward 

       20          before a special master, which we think not only 

       21          is more expeditious, but we think it has some side 

       22          benefits of having a neutral party who is not a 

       23          decision-maker have to review these matters.  And 

       24          there is precedent for that.  We cited it in our 

       25          papers.  I won't repeat it here. 
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        1               The argument, you know, fundamentally is, 

        2          we've got a thousand lawyers, we haven't acted 

        3          promptly.  I reject that argument.  We cannot walk 

        4          down the hall, grab people out and say, take seven 

        5          boxes of documents, very complex financial 

        6          documents, very complex merger transactions and 

        7          run out and take a deposition for two days.  It 

        8          does not work that way. 

        9               We are -- we have been from the outset, we in 

       10          the sense of Kirkland & Ellis, my client, me 

       11          probably more so because I got into the case so 

       12          late, we have been, I have been, other people have 
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       13          been catching up, if you will, from the five years 

       14          that these gentlemen have been prosecuting two 

       15          lawsuits.  They already did two of these.  The 

       16          fact that we got hundreds of thousands of 

       17          documents in September doesn't mean we knew what 

       18          was in the documents, that we understood the 

       19          documents, that we've collated them.  We got, I 

       20          believe it was 400 deposition transcripts in that 

       21          time period.  I still haven't read all the 400, 

       22          and I'm not sure I'll ever get through all of them 

       23          before we get to trial. 

       24               We have been working at a breakneck pace, as 

       25          the calendars show.  The facts speak for it.  If 
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        1          you disagree with me on that, you will.  The fact 

        2          is we have, not 30 days left as Mr. Scarola 

        3          suggests, we've got 11 days left in August that 

        4          are open to do something.  We can't get done. 

        5               The depositions that I put up there are 

        6          depositions they wrote us that they wanted to 

        7          take, that we have notified them that we want to 

        8          take.  They have been identified in various 

        9          documents as key players.  That's what's there.  
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       10          Now, will every one of them get deposed?  The 

       11          chances are there will be some that will drop out 

       12          for a host of reasons, whether it be illness.  

       13          We've got a key witness who has had cancer.  We've 

       14          got a witness who's a director who's in the 

       15          hospital.  It may be that we never get some of 

       16          those people in the end result.  The fact is, if 

       17          you just look at what's already scheduled, there's 

       18          16 business days of pending material that we've 

       19          requested that we don't have.  And this week alone 

       20          I think we had, I think it was four days 

       21          originally, or next week we have like four days of 

       22          depositions scheduled, and stuff is just moving 

       23          day by day with cancellation.  We just need some 

       24          breathing space, and we need at the same time to 

       25          get the contempt done. 
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        1               We don't want a stay of discovery.  All we 

        2          want is to give us a moving date so that we can 

        3          complete the fact discovery while simultaneously 

        4          Your Honor deciding what is a fair date to set 

        5          this for a hearing.  All of the discovery has been 

        6          answered at this point.  Now, you entered your 
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        7          order.  We understand that, and we've got these 

        8          motions to compel.  It's not like this is starting 

        9          from scratch.  They filed that motion on March 

       10          12th with no evidence.  It was improperly filed.  

       11          They should have filed it with proper evidence.  

       12          They had their time.  We responded.  Yes, we've 

       13          got disagreement.  We don't have any agreement 

       14          with what they responded to us either.  But we're 

       15          the ones being charged.  We're entitled to a 

       16          hearing, and we respectfully request you do it as 

       17          promptly as you can in whatever procedure you 

       18          think is appropriate.  Give us a date to work 

       19          against, and we'll be here with bells on to try 

       20          this case.

       21               THE COURT:  Let's talk about a couple things 

       22          in the time we have left.  First of all, I would 

       23          agree this case is not going to be ready for trial 

       24          in January.  I do think it could be ready in 

       25          March.  I don't -- my JA is out today, and at the 
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        1          case management conference if you come with your 

        2          schedules for March and also check your schedules 

        3          for the dates.  On the things we have leading up 
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        4          to the trial, we're probably going to want to 

        5          reset some of those so we can get those set at the 

        6          next case management conference.  For instance, I 

        7          want to check on spring vacation.  I don't want to 

        8          set it now and then discover we all have problems.  

        9          If we know March is what we're looking at -- we 

       10          still think it's 15 days?

       11               MR. BEMIS:  Based on a four-day trial 

       12          schedule, I still think that's probably correct.  

       13          I think you said you work four days a week?

       14               THE COURT:  Fifteen days is what I asked.

       15               MR. BEMIS:  Fifteen trial days, excuse me.  

       16          But you're still doing a four day a week trial?

       17               THE COURT:  Yes.

       18               MR. BEMIS:  We're looking at 15 days spread 

       19          over four weeks?

       20               THE COURT:  Four weeks, right.  I'm still 

       21          concerned about the motion for contempt just 

       22          because I don't think we can arbitrarily set a 

       23          time for it to be heard now unless everybody 

       24          agrees because I just see these discovery issues 

       25          are going to take a while.  I'm afraid if I set 
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        1          aside a day, say, in September or October, we're 

        2          going to get to that day, and the discovery 

        3          disputes aren't going to be resolved by then.

        4               MR. BEMIS:  If you give us a date in 

        5          September, you can change it.

        6               THE COURT:  I can but then I have a day open 

        7          in my book.

        8               MR. BEMIS:  We're going to be here before 

        9          that date in September, but give us a date to work 

       10          against.

       11               THE COURT:  I understand that.  I need a 

       12          better sense of how long that's all going to take.  

       13          Quite honestly, to the extent I have to do 

       14          in-camera inspections, I have to try to fit those 

       15          in the same way I'm trying to fit in the order on 

       16          the conflict of laws.  I just can't commit now to 

       17          a date and say six weeks and know we're going to 

       18          have all those disputes done by then.

       19               MR. BEMIS:  Then can we have a special 

       20          master?

       21               THE COURT:  Only if they agree to bear the 

       22          cost and they told me they won't, which I can't 

       23          make them.

       24               MR. BEMIS:  You're right.

       25               THE COURT:  I understand this is something 
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        1          that everybody wants done.

        2               MR. SCAROLA:  What I will represent to The 

        3          Court, Your Honor, is that we'll carefully 

        4          consider the special master issue.  We'll see if 

        5          there is someone available who we feel comfortable 

        6          with and whether the cost issues involved can be 

        7          appropriately agreed to.

        8               THE COURT:  It only makes sense if it's 

        9          somebody you're both going to be comfortable with; 

       10          otherwise, you'll just file the objections anyway 

       11          and come back.

       12               MR. BEMIS:  I don't see how the cost issues 

       13          can be paramount in this case.

       14               MR. SCAROLA:  We won't write that off 

       15          entirely.  We have serious reservations about it.  

       16          We're not prepared to agree to it at this time, 

       17          but we'll certainly give it further careful 

       18          consideration.

       19               MR. BEMIS:  Your Honor, thank you very much.

       20               THE COURT:  You all have a wonderful weekend.

       21               MR. SCAROLA:  Thank you.  You do the same.

       22               MR. IANNO:  Thank you, Your Honor.

       23               MR. BEMIS:  Thank you.

       24               (Thereupon, the foregoing proceedings were 
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       25          concluded at 11:03 a.m.)
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        1               BE IT REMEMBERED that the foregoing 

        2     proceedings were had before the HONORABLE ELIZABETH J. 

        3     MAASS, in Chambers, in the Palm Beach County 

        4     Courthouse, West Palm Beach, Florida, on July 23rd, 

        5     2004, starting at 8:58 a.m., with appearances as 

        6     hereinabove noted, to wit:

        7                              * * *

        8               THE COURT:  Good morning.  Have a seat. 

        9               MR. SCAROLA:  We're seeing slides of the 

       10          vacation that Mr. Bemis missed.

       11               THE COURT:  Don't say that.  I'm sure his 

       12          wife does not have a sense of humor about this.  

       13          Where do we want to start?

       14               MR. SCAROLA:  Tab 15, Your Honor, by 

       15          agreement.

       16               THE COURT:  Of which book? 

       17               MR. SCAROLA:  The big thick one that doesn't 

       18          close very well.
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       19               THE COURT:  The biggest one?

       20               MR. SCAROLA:  Yes, yes.

       21               MR. IANNO:  This is probably the reason we 

       22          needed the hearing procedures changed.  That is 

       23          the updated binder with all the motions, responses 

       24          and case law in it.

       25               THE COURT:  And that's good.  The only -- 

                                                                    4

        1          which is why we need it.  I had already read the 

        2          first one.  When I got the second one, I was 

        3          trying to figure out what was new.  I think it's 

        4          good that we have an updated procedure. 

        5               MR. SCAROLA:  Tab 15, Your Honor, is the 

        6          motion to strike the verifications of Michael 

        7          Hart. 

        8               And if I might address that motion briefly, 

        9          it arises out of the circumstance of Mr. Hart 

       10          having verified answers on behalf of Morgan 

       11          Stanley to four separate sets of interrogatories.  

       12          The form of verification is uniform with regard to 

       13          each of those interrogatories.  You can find it 

       14          most easily by turning to tab 15-I, going one page 

       15          back, and you will see the verification form 
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       16          there.  Mr. Hart says, quote, I hereby declare 

       17          that the following answers are true and correct 

       18          upon the information and belief and to the best of 

       19          my knowledge.  And it is signed by him under oath. 

       20               Based upon those verifications, Mr. Hart's 

       21          deposition was set, and he was deposed with regard 

       22          to the extent of his knowledge that these were 

       23          true and correct answers and that he had a belief 

       24          to the best of his knowledge that they were 

       25          accurate.  What we discovered is that Mr. Hart 

                                                                    5

        1          admitted that he did not have any personal 

        2          knowledge with regard to most of the facts.  He 

        3          admitted that he could not remember what, if 

        4          anything, he had done to educate himself to verify 

        5          answers to interrogatories.  And most incredibly, 

        6          he admitted that a number of material errors were 

        7          apparent upon even cursory review of the answers 

        8          that he verified. 

        9               And arising out of the receipt of that 

       10          information, we filed this motion to strike his 

       11          verifications.  Now, upon further reflection, we 

       12          are modifying the relief that we are asking The 
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       13          Court for in this case.  We will not request that 

       14          The Court strike Mr. Hart's verifications.  In 

       15          fact, we'll deal with the issues of credibility 

       16          that arise as a consequence of those verifications 

       17          and the issues with respect to the integrity of 

       18          this corporation in providing such responses at 

       19          trial. 

       20               But what we do need The Court to do in the 

       21          context of this motion is to clarify what the 

       22          obligations are of the parties in providing 

       23          verification of interrogatory answers because we 

       24          do anticipate that we'll be presenting to The 

       25          Court, either by agreement or by future motion, a 

                                                                    6

        1          request or stipulation that there be a 

        2          supplemental update to all interrogatory answers 

        3          just prior to the close of discovery. 

        4               And we want to be able to rely upon the 

        5          accuracy and integrity of those responses.  And 

        6          based upon the position that Morgan Stanley has 

        7          taken in responding to this motion to strike 

        8          Mr. Hart's verification, it is very obvious that 

        9          we have a serious disagreement with regard to the 
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       10          obligations that a party has in verifying 

       11          interrogatory responses. 

       12               Let me first clarify that we have not taken 

       13          the position that an individual verifying answers 

       14          on behalf of a corporate entity must have personal 

       15          knowledge of all of the responses that are given, 

       16          but it is our position that there must be a 

       17          good-faith, well-founded, reasonably investigated 

       18          belief that the answers that are being provided 

       19          are in fact true, correct and complete on behalf 

       20          of the corporation. 

       21               Now, in support of their position, Morgan 

       22          Stanley cites the case of Shepherd versus American 

       23          Broadcasting Companies (phonetic).  And they 

       24          accurately quote that case, which says that Rule 

       25          33(a) permits a representative of a corporate 

                                                                    7

        1          party to verify the corporation's answers without 

        2          personal knowledge of every response by furnishing 

        3          such information as is available to the party.  

        4          And they stop right there. 

        5               What they failed to quote is the remainder of 

        6          that holding in the Shepherd versus American 
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        7          Broadcasting case.  The very next sentence is, of 

        8          course, the representative must have a basis for 

        9          signing the responses and for thereby stating on 

       10          behalf of the corporation that the responses are 

       11          accurate.  And we clearly, if Your Honor has had 

       12          an opportunity to review the testimony of 

       13          Mr. Hart, have established that Mr. Hart had no 

       14          such basis, and he acknowledged that he had no 

       15          such basis.  In some circumstances he didn't even 

       16          read these responses before he verified them. 

       17               If the discovery process is to have any 

       18          integrity whatsoever, we believe that The Court 

       19          must direct Morgan Stanley to provide 

       20          verifications that have some substantial meaning 

       21          that are based upon a well-founded belief that the 

       22          answers are indeed complete and accurate, that 

       23          there has been a reasonable investigation, that 

       24          the sources are believed to be reliable and that 

       25          there is as a consequence of that a good-faith 

                                                                    8

        1          belief in the accuracy and integrity of the 

        2          responses that are being provided. 

        3               We ask for a lot of other things in the 
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        4          motion.  We ask for attorneys fees in addition to 

        5          striking these verifications.  We ask for the 

        6          production of another corporate representative to 

        7          address the factual issues that arise.  We'll take 

        8          care of that through other means, but we do 

        9          believe that it is appropriate in response to this 

       10          motion for The Court to clarify the obligation 

       11          that Morgan Stanley has and to tell them that the 

       12          next time they answer interrogatories, they better 

       13          answer them with a verification that in fact is 

       14          true and not a blatant misrepresentation.

       15               THE COURT:  First of all, I assume from what 

       16          you said when you said you were modifying the 

       17          relief sought and just asking for clarification on 

       18          what kind of verification was required, it goes 

       19          both ways.

       20               MR. SCAROLA:  Clearly, Your Honor.  

       21          Absolutely.  We are not seeking to impose an 

       22          obligation on Morgan Stanley that we ourselves are 

       23          not prepared to live by.  We just want The Court 

       24          to tell both parties what that verification means. 

       25               We've taken a very, very different position 

                                                                    9
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        1          with regard to what it is.  We've provided 

        2          verifications that we believe meet those standards 

        3          that I have described and intend to continue to do 

        4          that regardless of what Your Honor's order may be 

        5          because that's what we think the rules require.  

        6          But we want that standard imposed upon the other 

        7          side as well.

        8               THE COURT:  Okay.

        9               MR. IANNO:  Judge, Joe Ianno.  I'll be 

       10          responding to this motion. 

       11               Mr. Scarola just told me that that 

       12          modification was happening a few minutes before 

       13          this hearing at 9:00 this morning.  What I think 

       14          he's asking for is an advisory opinion from this 

       15          Court that I think is improper. 

       16               THE COURT:  That really was going to be one 

       17          of my questions.  We have a couple things.  Let's 

       18          back up and talk about where we want to go. 

       19               First of all, I agree we need interrogatory 

       20          answers that are complete and truthful for two 

       21          reasons.  One, they bind the party, but, two, the 

       22          opposing party needs to be able to rely on the 

       23          answers themselves.  So it strikes me that the 

       24          verification probably needs to be something that 

       25          is based on a personal, well-founded belief that 
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        1          the answers are complete and truthful. 

        2               If we can reach agreement on the kind of 

        3          verification we need, I think that's fine.  If 

        4          not, I would suspect what Mr. Scarola is going to 

        5          say is, fine, we'll go back to the motion, I'm 

        6          asking for any relief other than that you can 

        7          reverify it in a form we think is appropriate.

        8               MR. SCAROLA:  Almost, Your Honor.  I don't 

        9          think that I am asking for something different 

       10          than what The Court is obliged to do in connection 

       11          with the relief that we have requested.

       12               THE COURT:   That's what I'm saying.  It 

       13          would have to be confined to the single motion we 

       14          have unless we reach some sort of agreement on 

       15          some more global applications.

       16               MR. SCAROLA:  I agree.  I think that once The 

       17          Court tells them with regard to these answers this 

       18          verification is improper, I would suspect it will 

       19          get proper verification.

       20               THE COURT:   We need to confine it to 

       21          just Mr. Hart's verification, or we can sort of 

       22          open it up and try to reach some sort of consensus 

       23          of what we think is appropriate for all the 

       24          interrogatories.
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       25               MR. IANNO:  My response is that Mr. Scarola 

                                                                   11

        1          is blurring the line between procedure and 

        2          substance.  There's nothing wrong with the form of 

        3          the verification Mr. Hart signed.  What 

        4          Mr. Scarola is challenging is the substantive 

        5          deposition testimony, which we don't agree with 

        6          Mr. Scarola because that is an issue that I think 

        7          he has put his spin on it. 

        8               Those are issues that Mr. Scarola correctly 

        9          pointed out are credibility issues for trial.  

       10          There's no question that Morgan Stanley hasn't 

       11          taken the position that these interrogatories 

       12          responses are not binding on it.  Mr. Scarola has 

       13          every right to rely on it. 

       14               The second point on that is, we are working 

       15          through a process of supplementing these 

       16          responses.  If there's a different form of 

       17          verification required, then we can discuss it.  I 

       18          don't think there's a question that the words that 

       19          are used in the interrogatory verification are 

       20          proper or acceptable.  It's Mr. Hart -- their 

       21          argument is Mr. Hart didn't do what he said he did 
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       22          there.  And that's a different issue.  I don't 

       23          think it's proper for today.  After we supplement 

       24          and go through this process, they can come back 

       25          and challenge that at a later time.  They can 

                                                                   12

        1          challenge it through credibility at trial, through 

        2          cross examination or direction examination 

        3          depending on how they put their cause on. 

        4               I think what we're doing here today may be a 

        5          waste and we should be moving on, unless there is 

        6          an objection to the specific verification that was 

        7          used here. 

        8               THE COURT:  Is there an objection to the 

        9          specific verification Mr. Hart signed?

       10               MR. SCAROLA:  No, Your Honor.  We don't think 

       11          that the language is inadequate.  We believe the 

       12          language is adequate. 

       13               The concern that we have is, that after 

       14          Mr. Hart has given testimony, which I suggest is 

       15          very clearly contradictory to the verification 

       16          that he has signed, Morgan Stanley comes in and 

       17          defends that and says that under these 

       18          circumstances that is adequate, that Mr. Hart can 
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       19          sign these interrogatories without any 

       20          investigation, without reading responses, upon 

       21          reading them, acknowledging that there are clear 

       22          deficiencies in the response, and there's nothing 

       23          wrong with that.  And That causes us great concern 

       24          because, if that's the attitude that they are 

       25          going to take in the preparation of future 

                                                                   13

        1          verifications, we have no basis upon which to rely 

        2          upon those verifications.

        3               THE COURT:  Okay.  Let's back up then.  I 

        4          think -- I would agree the verification signed by 

        5          Mr. Hart is sufficient.  I think the issues we're 

        6          faced with are what's the appropriate response if 

        7          one party thinks the answers to interrogatories 

        8          simply are incomplete.  I can think of lots of 

        9          motions that can be filed but probably not this 

       10          one.  Or what's the appropriate response if we 

       11          think a party -- not a party -- an individual has 

       12          verified something and violated his oath.  And 

       13          that's a whole different thing that I didn't see 

       14          anybody brief today.  Certainly we would need 

       15          Mr. Hart here if we thought we could reach that. 

16div-005885



       16               So I would deny the motion, but please 

       17          understand that I'm not saying that another motion 

       18          may not be well taken that raises the same sort 

       19          of what I think it is you're really complaining 

       20          about, which is incomplete or inaccurate answers 

       21          or somebody attesting to something that's at least 

       22          not true.

       23               MR. SCAROLA:  I think Your Honor has 

       24          described in your earlier comments what you 

       25          anticipate a verifying witness is verifying, and 

                                                                   14

        1          we certainly intend to act upon that.

        2               THE COURT:  I think it's just sort of 

        3          intuitive.  We all know what the purposes of 

        4          interrogatories are, and I think that's intuitive. 

        5               Where next?

        6               MR. SCAROLA:  Tabs 20 and 14 which address 

        7          the confidentiality designations. 

        8               THE COURT:  Okay.

        9               MR. SCAROLA:  I might start with a brief 

       10          introductory comment with regard to the issues 

       11          raised by these motions, Your Honor. 

       12               As I assume The Court recognizes, with the 
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       13          filing of the claims before Judge Miller against 

       14          Arthur Andersen, there is no longer any direct 

       15          confidentiality interest on the part of the CPH 

       16          and MAFCO that stands to be protected by continued 

       17          secrecy.  The cat, their cat, is out of the bag.  

       18          And --

       19               THE COURT:  Which cat are we speaking of?  

       20          Are we talking about just the settlement agreement 

       21          or something else?

       22               MR. SCAROLA:  We're talking about the 

       23          settlement agreement. 

       24               THE COURT:  Okay.

       25               MR. SCAROLA:  As far as the direct interest 

                                                                   15

        1          of CPH and MAFCO in the confidentiality of the 

        2          settlement agreement, that cat is out of the bag.  

        3          Nonetheless, CPH and MAFCO have a contractual 

        4          obligation to protect the confidentiality interest 

        5          of Arthur Andersen in the terms of the settlement 

        6          agreement, and that is a contractual obligation 

        7          which we take very seriously.  We must do what we 

        8          can to protect Arthur Andersen's interest in 

        9          confidentiality in the terms of that settlement 
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       10          agreement, and these motions arise out of our 

       11          good-faith effort to fulfill that contract 

       12          obligation. 

       13               Now, that places us in a very unusual 

       14          position because we are here arguing to protect 

       15          Arthur Andersen's confidentiality obligations 

       16          while Arthur Andersen's counsel, Kirkland, is 

       17          arguing against protecting Arthur Andersen's 

       18          confidentiality obligations.

       19               MR. BEMIS:  Excuse me, Your Honor.  I don't 

       20          represent Arthur Andersen in this proceeding.

       21               THE COURT:  I was going to say, I'm not sure 

       22          if -- if you're impugning the integrity of 

       23          Mr. Bemis, that's not how we do it.  If you're 

       24          not, I'm not sure how it's relevant.

       25               MR. SCAROLA:  All right, Your Honor.  Well, I 

                                                                   16

        1          think it clearly is relevant because it 

        2          demonstrates the nature of the bona fides of the 

        3          arguments that are being made on the other side in 

        4          opposition to these motions, and I suggest that 

        5          there is something unusual going on here. 

        6               If we take a look at the specific provisions 
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        7          that we seek to retain confidentiality of, they 

        8          appear after tab 20-A, page 13.

        9               THE COURT:  I'm not sure I'm looking at the 

       10          right thing.

       11               MR. SCAROLA:  Tab 20-A.

       12               THE COURT:  Okay.

       13               MR. SCAROLA:  Page 13, footnote nine.

       14               THE COURT:  Oh, I'm sorry.

       15               MR. SCAROLA:  We have highlighted in each of 

       16          the relevant documents where there's a 

       17          confidentiality challenge, the provisions that we 

       18          believe need to be retained as confidential.  And 

       19          these all are in accord with the prior findings 

       20          that Your Honor has made and we believe simply an 

       21          extension of the earlier requests. 

       22               THE COURT:  Okay. 

       23               MR. SCAROLA:  The next is tab C, page five.  

       24          And, again, we've highlighted that language.

       25               THE COURT:  Page five.

                                                                   17

        1               MR. SCAROLA:  Tab C, page five.  And then tab 

        2          D.

        3               THE COURT:  Just the language, the settlement 
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        4          agreement is very important to Andersen that it be 

        5          confidential, particularly the settlement?

        6               MR. SCAROLA:  Yes. 

        7               THE COURT:  Just that language?

        8               MR. SCAROLA:  That's it. 

        9               THE COURT:  Then -- I'm sorry.  Where next?

       10               MR. SCAROLA:  Tab D, page 16.  The page 

       11          number here is in the upper left-hand corner. 

       12               THE COURT:  Okay.

       13               MR. SCAROLA:  The highlighted lines 24 

       14          and 25.

       15               THE COURT:  Okay. 

       16               MR. SCAROLA:  Page 25, line six, seven, 

       17          eight, and 15 through 19.

       18               THE COURT:  Okay.

       19               MR. SCAROLA:  Page 26, lines 18 and 19.  And 

       20          page 29, line 14.

       21               THE COURT:  Okay. 

       22               MR. SCAROLA:  As I understand the position of 

       23          Morgan Stanley, they are not contesting the fact 

       24          that these requests are appropriate.  They are 

       25          suggesting an all or nothing approach, and we are 

                                                                   18
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        1          obliged to resist an all or nothing approach.  It 

        2          is our contractual obligation to point out to The 

        3          Court those portions of the record and pleadings 

        4          where there are references to matters which under 

        5          the terms of the settlement agreement we have a 

        6          contractual obligation to protect. 

        7               THE COURT:  So I understand, the one we're 

        8          doing now is the motion to remove the confidential 

        9          designations?

       10               MR. SCAROLA:  That's correct, Your Honor. 

       11               THE COURT:  Okay.  What's the response?

       12               MR. IANNO:  Judge, what Mr. Scarola -- and we 

       13          point this out in our response, he fails to inform 

       14          The Court that these are oppositions or responses 

       15          to the motions filed by the plaintiffs in this 

       16          case which they themselves designated as 

       17          confidential. 

       18               First of all, Morgan Stanley was required to 

       19          designate its responses as confidential.  We 

       20          didn't know what they were pointing to as 

       21          confidential in their motion.  So what The Court 

       22          said with interrogatories a few moments ago that 

       23          the obligations are reciprocal, I don't think you 

       24          can impose upon one party to litigation 

       25          obligations that are different than the other 

16div-005891



                                                                   19

        1          party.  They chose to designate their motions as 

        2          confidential.  They started the confidentiality 

        3          process down the road. 

        4               If you're going to remove confidential 

        5          designations, they should be removed from the 

        6          entirety of all the pleadings in this case that 

        7          are filed in the court record for the reasons we 

        8          set forth in our opposition papers. 

        9               The second point is, The Court I think had 

       10          some concerns as we were going through the 

       11          portions that Mr. Scarola said is, for instance, 

       12          on the last one he mentioned on page 29 of the 

       13          transcript, it's tab D, the only thing he says is 

       14          confidential is, said the amount of the 

       15          settlement.  Well, I think that's in the court 

       16          record of the Coleman versus Arthur Andersen 

       17          litigation, and that there was a settlement, and 

       18          that it obviously settled for some amount.  But he 

       19          doesn't designate the next portion where they talk 

       20          about terms of indemnity. 

       21               I think that Coleman is selectively using 

       22          this confidentiality order to protect interests 

       23          they feel is in their best interest against Morgan 

       24          Stanley.  And I don't represent Arthur Andersen, 
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       25          so I can be here arguing with total bona fides, as 
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        1          Mr. Scarola points out, that none of this should 

        2          remain confidential, that what Mr. Scarola is 

        3          doing is trying to gain an unfair advantage for 

        4          Coleman in this case by designating certain 

        5          portions as confidential and protecting other 

        6          portions that are in their best interest.  And I 

        7          think that's what The Court should encompass. 

        8               THE COURT:  Okay.  Is there anything other 

        9          than you think they're doing it selectively 

       10          improper about they're saying, sort of invoking 

       11          the portions of the confidentiality or that allows 

       12          one side or the other to comment as to how the 

       13          confidential designation be removed?

       14               MR. IANNO:  I don't think so, Your Honor.

       15               THE COURT:  Do we have any argument that the 

       16          things we just went through should somehow still 

       17          remain confidential?

       18               MR. IANNO:  I don't think any of the things 

       19          that Mr. Scarola just pointed out specifically are 

       20          confidential.

       21               THE COURT:  What you're telling me is you're 
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       22          going to make a motion to remove a whole bunch of 

       23          other designations? 

       24               MR. IANNO:  And we said that.  To the extent 

       25          we've -- in our response we said that.

                                                                   21

        1               MR. BEMIS:  We do have that prepared.  We 

        2          didn't have time to get it filed for this hearing.  

        3          We just ran out of time with the shortness, but it 

        4          is coming.  We are going to try to deal with that 

        5          issue. 

        6               MR. IANNO:  There's a footnote in our 

        7          opposition to this particular motion at tab 20 

        8          that says, to the extent that we need to have the 

        9          confidentiality designation be removed from 

       10          Morgan -- Coleman's pleadings that are issued in 

       11          this case, the one's that Morgan Stanley responded 

       12          to, we asked The Court to do so. 

       13               I think it's the only fair and just thing to 

       14          do in this case, is, if they want the 

       15          confidentiality removed from Morgan Stanley's 

       16          pleadings, at the first instance they should 

       17          remove their own designation of confidentiality.  

       18          I think equity requires, for them to come in here 
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       19          and request for relief, they have to come in with 

       20          clean hands to get the relief they're seeking in 

       21          this motion. 

       22               With regard to other pleadings that aren't at 

       23          issue in this motion, I think that has to be dealt 

       24          with separately, Your Honor.  But for them to come 

       25          in and say, remove it from the opposition but not 

                                                                   22

        1          from the moving papers is improper.

        2               THE COURT:  What's the response?

        3               MR. SCAROLA:  Your Honor, we've attempted in 

        4          good faith to identify those portions of these 

        5          documents which we believe we are contractually 

        6          obligated to protect.  We are making our 

        7          good-faith effort to fulfill our contract 

        8          obligation. 

        9               THE COURT:  Okay.  I will grant the motion.  

       10          I'll be honest with you, and I think I've told you 

       11          before, my personal bias, when you choose to 

       12          litigate in a public forum, only the most 

       13          compelling of circumstances should allow the 

       14          parties to keep something private.  I don't see a 

       15          lot of real compelling circumstances here from a 
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       16          public policy perspective that would require 

       17          virtually anything with the settlement agreement 

       18          to be kept private. 

       19               Certainly, if you want to come in and ask to 

       20          have other designations removed, that's fine.  So 

       21          it's without prejudice your right to come in and 

       22          say, hey, if this is coming out, all this other 

       23          stuff should be undesignated as well.

       24               MR. IANNO:  Is The Court ruling then that the 

       25          portions that Mr. Scarola designated are 
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        1          confidential?  I think that's the second part of 

        2          his motion or part of his motion.  And my argument 

        3          was that the things he designated weren't even 

        4          confidential.  So, if The Court is removing it, 

        5          The Court should remove the confidentiality 

        6          designations on everything.

        7               THE COURT:  On just the ones we went through, 

        8          the ones included in his motion.

        9               MR. IANNO:  Correct.  I don't believe those 

       10          were confidential. 

       11               THE COURT:  But they were designated 

       12          confidential, correct?  I just want to make sure I 
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       13          understand where we are.

       14               MR. SCAROLA:  The entire pleadings were 

       15          designated confidential.  The portions that I have 

       16          indicated to Your Honor are those portions, the 

       17          only portions, which we believe need to remain 

       18          confidential.  Our request is that only those 

       19          portions be retained as confidential. 

       20               THE COURT:  Okay.  That's fine. 

       21               MR. SCAROLA:  Your Honor, the next motion 

       22          appears at tab 14.

       23               THE COURT:  Okay.

       24               MR. SCAROLA:  And it addresses a reference to 

       25          indemnification provisions that appear in The 
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        1          Court's order of July 12, 2004 at page three, 

        2          lines four and seven. 

        3               THE COURT:  Okay.

        4               MR. SCAROLA:  And we are requesting that that 

        5          very limited reference be redacted from the copy 

        6          of the court order that appears in the public 

        7          court file. 

        8               There was a response filed by Morgan Stanley 

        9          that points out that there is a similar reference 
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       10          in the May 14, 2004 order which, quite frankly, we 

       11          had overlooked, at page two, line 12 and page two, 

       12          line 16.  And we believe it would be appropriate 

       13          and consistent with The Court's earlier orders if 

       14          those references also be redacted from the public 

       15          record. 

       16               And Morgan Stanley has pointed out that the 

       17          clerk of the court has failed to follow The 

       18          Court's earlier direction to place the redacted 

       19          copy of the settlement agreement under seal, and 

       20          we agree that it would be appropriate to remind 

       21          the clerk of its obligation to follow The Court's 

       22          earlier order.

       23               THE COURT:  Okay.  What's the response?

       24               MR. IANNO:  Judge, we filed a formal response 

       25          that I want to incorporate, but my point that I 

                                                                   25

        1          just want to make to The Court is, this is The 

        2          Court's order.  You write your own orders.  I'm 

        3          sure there was a reason to do that. 

        4               As far as the specific words that are used, 

        5          the only point I'll make in addition to what 

        6          Mr. Scarola said, indemnification is one of those 
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        7          few things that's recognized in the rules of civil 

        8          procedure that is expressly discoverable.  There's 

        9          nothing confidential about those indemnity 

       10          agreements.  It's just like an insurance policy. 

       11               Short of that, this we'll leave entirely to 

       12          the judgment of The Court on what you would like 

       13          to do with this motion. 

       14               THE COURT:  As I understand it, this is just 

       15          your attempt to abide by your contractual 

       16          agreement with Arthur Andersen?

       17               MR. SCAROLA:  Yes, Your Honor.

       18               THE COURT:  Okay.  I would deny it.  As I 

       19          say, I have a strong bias in favor of making 

       20          everything public.  I don't see any reason why 

       21          this shouldn't be public.

       22               Okay.  Where next? 

       23               MR. SCAROLA:  Your Honor, there was an ore 

       24          tenus request to remind the clerk.

       25               THE COURT:  Yes.  And that's agreed?

                                                                   26

        1               MR. IANNO:  Your Honor, that was your ruling.  

        2          We don't think that, obviously, the settlement 

        3          agreement should remain confidential, but, once 

16div-005899



        4          again, that was The Court's ruling, so I don't 

        5          know if it's agreed to, but I think --

        6               THE COURT:  Do you know what docket entry 

        7          we're talking about?

        8               MR. SCAROLA:  I don't, Your Honor.

        9               MR. IANNO:  I can tell you the date of it.  

       10          It was December 18th of '03.

       11               THE COURT:  That was my order?

       12               MR. IANNO:  I don't know if that's your 

       13          order, Your Honor, but that's where the settlement 

       14          agreement appears in the court record.  I think 

       15          it's your order.  Your order was, like -- 

       16          Mr. Scarola, correct me if I'm wrong -- about ten 

       17          days before that.

       18               MR. SCAROLA:  I'm sorry.  I just don't 

       19          remember with any -- 

       20               MR. IANNO:  For some reason, there was a 

       21          delay between the date of The Court's order and 

       22          the clerk's filing of the papers in the case.

       23               THE COURT:  Probably because we generally 

       24          hold them to see if anybody is going to seek 

       25          something and we don't want to hunt them down.

                                                                   27
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        1               MR. IANNO:  This particular one, I think The 

        2          Court had provided in the order that there was a 

        3          certain time period.

        4               THE COURT:  Right, to request copies.

        5               MR. IANNO:  Yes.

        6               THE COURT:  Let me see what I can find it 

        7          real quick. 

        8               Can you ask Mary Ann if she can get the file 

        9          that includes 180 in this case?

       10               Okay.  Where to next?

       11               MR. SCAROLA:  Your Honor, next is tab three, 

       12          and that's a defense motion to extend the 

       13          discovery cutoff to set the motion for contempt 

       14          for hearing. 

       15               And before we get into the merits of that 

       16          motion, in order for us to make some assessment as 

       17          to what our position with regard to this motion 

       18          will be, we would like some guidance from The 

       19          Court.  Obviously, a three-month discovery 

       20          extension that as a consequence of Your Honor's 

       21          trial calendar results in a six-month or year-long 

       22          delay in getting this case to trial is an entirely 

       23          different animal than an extension that results in 

       24          a one-month delay of the trial. 

       25               So, for us to be able to respond to this 
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        1          motion and know how much there is to argue about, 

        2          if anything, it would help us to know, if there is 

        3          some extension of fact discovery, what the 

        4          potential implications are in terms of the 

        5          resetting of trial based upon what the rest of 

        6          Your Honor's trial calendar is. 

        7               THE COURT:  Okay.  I mean, some of these all 

        8          go together.  Maybe we need just to have a frank 

        9          discussion about how you see everything fitting 

       10          together. 

       11               MR. BEMIS:  And I would like to address that, 

       12          if I could, Your Honor, giving that is our motion.  

       13          And I hope to put all of those pieces together for 

       14          you because I think some procedural guidance from 

       15          The Court given the complexity as the case has 

       16          spun itself out since February would be immensely 

       17          helpful to all parties.

       18               THE COURT:  And I can -- let me give you sort 

       19          of my thumbnail sketch before you guys address it 

       20          because you can easily change my mind.  I can tell 

       21          you some of the things that concern me about the 

       22          case. 

       23               First of all, to answer the question that you 

       24          directly raised, which was, if we extended 
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       25          discovery, is that going to put us a year later 
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        1          than a February '05 -- I mean, a January '05 court 

        2          date.  And the answer is no.  If this was an 

        3          ordinary case and it was noticed for trial today, 

        4          you would get a court setting of October of this 

        5          year for trial.  So, if you extend discovery in 

        6          this and that means you're not going to be ready 

        7          to go in January, you're going to go in February, 

        8          March, April or May or whenever you guys are 

        9          actually ready.  It doesn't mean that you get 

       10          blown off to some docket that's a year later. 

       11               How the merits discovery interacts with the 

       12          contempt discovery, I think we need to spend some 

       13          time talking about.  I do have some concerns that 

       14          the contempt discovery is becoming the tail that's 

       15          wagging the dog.  While I understand the 

       16          importance of the issue to plaintiffs, it strikes 

       17          me that some of these things, although I 

       18          understand your client's not a party to it, are 

       19          going to maybe better bedded in the other case.  I 

       20          mean, if the claim truly lacks any merit, 

       21          presumably that eventually is going to be 
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       22          addressed in that case.  There's going to be some 

       23          sort of appropriate sanction, and that may affect 

       24          what's appropriate for us to do. 

       25               On the other hand, if the claim of Morgan 

                                                                   30

        1          Stanley gets bedded in that case and it turns out 

        2          it did have merit, that may affect what's 

        3          appropriate here.  I do want to discuss how all 

        4          these things interrelate, but I don't want to let 

        5          the contempt overwhelm the case itself.

        6               MR. BEMIS:  May I address this issue?

        7               THE COURT:  Sure. 

        8               MR. BEMIS:  May I use the podium? 

        9               THE COURT:  However you're more comfortable 

       10          is fine.

       11               MR. BEMIS:  In Los Angeles, Your Honor, we're 

       12          powerless without something to show to someone 

       13          else. 

       14               Your Honor, the relief that we've requested 

       15          here is first and foremost to schedule a prompt 

       16          resolution of the contempt issues.  And that 

       17          involves probably three sub-issues.  I'll address 

       18          each one separately.  As an overview, we need a 
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       19          close of discovery or an idea of when a close of 

       20          discovery should take place on the contempt issue.  

       21          We need an idea and hopefully a date for an 

       22          evidentiary hearing on the contempt issue. 

       23               Given the most recent allegations that -- of 

       24          crime and fraud, which is personally now directed 

       25          to the attorneys, we need some resolution of that.  
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        1          The way that we suggest that this be accomplished 

        2          is that there be a continuation of the merits 

        3          discovery until the contempt issues are decided.  

        4          Now, by that I don't mean a stay.  I just mean we 

        5          can do both, but we're going to have to have some 

        6          accommodations.  We cannot be two places at once 

        7          on occasion.  If we're bogged down in hearings 

        8          here -- and bogged down, I didn't mean it in a 

        9          pejorative sense.

       10               THE COURT:  We know you love to come here. 

       11               MR. BEMIS:  Your Honor, I lived here for many 

       12          years.  I love coming here, but that's not the 

       13          issue.

       14               The issue is it takes days to prepare for 

       15          these hearings.  We have very short briefing 
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       16          schedules, and we usually end up getting the 

       17          motions on Thursday or Friday.  We're trying to 

       18          get some relief from that, but still five motions 

       19          to respond to in three or four business days and 

       20          get the materials to your court is a difficult, 

       21          time-consuming task. 

       22               What we're suggesting is some type of 

       23          scheduling, and I'll get to more details on that, 

       24          and then a simple reset of the pretrial deadlines 

       25          which I think is a relatively simple task.  We 
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        1          sequenced out what needs to be done, but they all 

        2          trigger off of the close of merits discovery, 

        3          which we worked back from, as you may recall, from 

        4          the trial date.  We got a trial date, and we went 

        5          then backwards from that after arguing. 

        6               I don't believe, in light of Your Honor's 

        7          comments plus just the facts of the case, that 

        8          there would be any substantial prejudice to either 

        9          of the parties for a short extension in setting 

       10          this contempt for hearing.  After all, these 

       11          claims arose in 1998.  They were not filed until 

       12          five years later in 2003.  The damages that are 
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       13          being sought on both sides are extraordinary. 

       14               The contempt issues are being pressed by CPH.  

       15          Having raised the issue, we're entitled to defend 

       16          ourselves.  Now that they are challenging the 

       17          integrity of the lawyers in this case, we're 

       18          entitled to defend ourselves, we think, as well. 

       19               By way of overview -- there we go -- we do 

       20          have a current pretrial schedule, which I'm going 

       21          to address, and I want to point out what dates 

       22          affect The Court. 

       23               Second, I want to try to summarize for you 

       24          what we've done since February 20th on merits 

       25          discovery and what's happened on the contempt, 
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        1          whether it's the dog or the tail that's driving 

        2          this proceeding.  I want to outline for you what 

        3          we have identified that remains to be done, 

        4          hopefully in a nonargumentative fashion, raising 

        5          what both sides are running into scheduling-wise, 

        6          and then hopefully to present you with a schedule. 

        7               Let me spend a minute on some of the history 

        8          of this, just bring us up.  I won't spend much 

        9          time on it.  Let me go back to the February 20th 
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       10          scheduling conference of 2004.  At that time I 

       11          think I've told you before, and I keep falling 

       12          back on this, my knowledge of the case was about 

       13          14 days old.  We thought or I thought at that time 

       14          that it would be a very aggressive schedule to set 

       15          us for February 25th for a trial.  That was based 

       16          on whatever review I had been capable of 

       17          conducting of the background of the pleadings and 

       18          indexes and what have you.  There was a proposal 

       19          for an August 2004 trial date.  Your Honor said 

       20          January 18th.  We then worked backwards from that 

       21          date. 

       22               I said at the time, and I believe that I was 

       23          accurate, that that was an aggressive schedule.  

       24          And given my calendar and how many hours I've 

       25          worked since then, I know it was an aggressive 
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        1          schedule.  And that was without the contempt 

        2          proceeding.  And that proceeding, frankly, has 

        3          dominated the last four months. 

        4               Now, it is true that we did submit to The 

        5          Court on March the 12th, I believe, a negotiated 

        6          schedule, and I agreed to it.  However, when I 
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        7          agreed to that schedule, which was negotiated at 

        8          the February 20th conference in the early weeks of 

        9          March, it was really based -- not really.  It was 

       10          in fact based on multiple letters and conferences 

       11          with counsel conducted in good faith I think on 

       12          both sides, my own suggestion that we alternate 

       13          weeks in depositions, that we have case management 

       14          conferences so we can try to remove things from 

       15          the 8:45 call.  And we eventually on March 11th 

       16          did agree to a resolution, if you will, of some 

       17          few minor details.  And, indeed, I was sitting on 

       18          the runway at Miami International on the airplane 

       19          on the telephone wrapping up the final details sa 

       20          I was leaving for my 35th wedding anniversary 

       21          vacation. 

       22               We thought at that time that we had a 

       23          schedule, but at the moment that was agreed to 

       24          when I left, I did not know the motion for 

       25          contempt was going to be filed the following day.  
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        1          It wasn't disclosed to us at that time.  And I 

        2          don't want to revisit that other than to tell you 

        3          that that's the fact of how the schedule came 
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        4          about because, had I known it was coming, I'm not 

        5          sure that I would have agreed to the schedule.

        6               THE COURT:  You weren't privy to that at the 

        7          March 5th letter? 

        8               MR. BEMIS:  I was not.  In all candor, Your 

        9          Honor, what happened was, the letter was sent to 

       10          Mr. Yannucci, who was out of his office.  The 

       11          letter never reached Mr. Clare or me at the time.  

       12          We simply didn't know about it.  They sent it.  I 

       13          don't deny they sent it.  We didn't get it.  It's 

       14          one of those things that sometimes happens.  We 

       15          did ask whether any additional motions were 

       16          coming.  We were simply told, we can't talk about 

       17          it.  That's water over the dam at this point.  It 

       18          happened.  The contempt motion was filed. 

       19               And we now have, of course, then set a very 

       20          aggressive schedule.  This is a little bit hard 

       21          for The Court to see, but this is the current 

       22          pretrial schedule.  And I've deleted the things 

       23          that we have completed.  The red boxes, Your 

       24          Honor, are matters that involve directly The 

       25          Court's calendar.  They don't necessary -- the 
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        1          others are all matters that the lawyers must 

        2          attend to on their own. 

        3               We have, in addition to the items -- and we 

        4          have quite a few depositions to complete, which 

        5          I'll identify.  And we have, on top of that we 

        6          have quite a few items that -- items we still need 

        7          to schedule.  In addition to what I just showed 

        8          you, we need to deal with the close of the 

        9          contempt discovery which includes motions which 

       10          are pending, potential appeals of issues with 

       11          regard to that, evidentiary hearings on the motion 

       12          for contempt.  We have motions to amend the 

       13          pleadings and motions regarding punitive damages.  

       14          All of that is not yet really firmly set into the 

       15          schedule. 

       16               What have we accomplished since the February 

       17          20th conference?  Well, we have completed, I 

       18          believe, 22 -- 22 depositions.  This is what we've 

       19          completed.  Now, obviously, the names are probably 

       20          less significant to you than they are just to let 

       21          you know that we've been very busy.  To complicate 

       22          matters, everything is outside of Florida.  It's 

       23          not like we can set up a war room down here and 

       24          have all of our --

       25               THE COURT:  You've got that?  Thank you very 
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        1          much.  I'm sorry.  Go ahead.

        2               MR. BEMIS:  It's not that we can set up war 

        3          rooms of exhibits and document repositories.  We 

        4          end up having to move usually seven to eight boxes 

        5          of materials to these different cities by Federal 

        6          Express the day before, take them out, get them 

        7          back, reorganize and what have you.  So it's a 

        8          complex process, and both sides have been, I 

        9          think, diligently taking depositions.  I think 23 

       10          have been taken, and I've identified about ten -- 

       11          not about -- ten that we've taken and 13 that CPH 

       12          has taken. 

       13               Now, this is only the tip of the iceberg 

       14          because, in addition to trying to take 

       15          depositions, we have numerous situations where 

       16          witnesses simply aren't available after they are 

       17          scheduled.  For example, here's a letter that we 

       18          received from counsel from Jenner & Block telling 

       19          us that a deposition that we had scheduled during 

       20          our allocated week right on the verge of 

       21          deposition can't be taken.  We didn't quarrel with 

       22          it.  We didn't file a motion to compel.  We said, 

       23          okay, we'll have to reschedule.  Well, we don't 

       24          get when we do that an alternative date.  It's 

16div-005912



       25          gone.  It's a missed day, permanently lost on the 
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        1          schedule, and we can't replace it. 

        2               This one, I had actually flown to Washington 

        3          to fly to New York, and I got stuck there, and I 

        4          couldn't take the depo.  Well, that's not the only 

        5          one.  We've got another one on May 21 for Mr. 

        6          Schwartz, unavoidable conflicts, no explanation.  

        7          I don't quarrel with the explanation.  That's not 

        8          my point today.  He just didn't make it.  We 

        9          didn't get a substitute.  Here's another one.  

       10          They cancelled Mr. Robinson the following week.  

       11          Again, I don't quarrel with the reason.  He just 

       12          doesn't show.  I can't go.  I'm already in 

       13          Washington.  I've lost three days dealing with  

       14          this.  Mr. Spoor, again, July 16th, he's 

       15          cancelled. 

       16               Morgan Stanley has had to do the same thing.  

       17          We've had several instances where we've had to 

       18          cancel depos.  I don't want to make it sound like 

       19          it's a one-side affair.  It's not.  I would argue 

       20          we've had more problems than they've had, but it's 

       21          still happening on both sides.  And here's another 
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       22          one where we recently had to do the same thing, a 

       23          couple of examples where we've had try to 

       24          reschedule and get people different dates. 

       25               What do we have outstanding at this point?  
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        1          These are depositions we currently have scheduled.  

        2          I'm going to get to what we can accomplish in 

        3          August.  This is just what has been requested, but 

        4          we don't have scheduled.  I misspoke.  This is 

        5          what has been requested.  Here's the dates we 

        6          requested them.  Some of these are very important 

        7          people.  For example, Mr. Perelman, we've 

        8          requested his deposition.  We don't have a date 

        9          for him.  He's very last on the list.  

       10          Mr. Marher, those are some of the key players. 

       11               Those depositions in deposition will take two 

       12          days, counting travel, add the time up, back and 

       13          forth.  They all have to be taken in New York.  

       14          It's not going to be in Florida.  I want to remind 

       15          The Court, because these are there, we cannot 

       16          subpoena these people for trial.  We either get 

       17          them one time, or we don't get them at all.  We 

       18          only have that one opportunity to get them. 
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       19               We think -- in addition to this, we have 

       20          what's been taken, what's now being requested.  We 

       21          have accomplished a lot.  We've resolved eleven 

       22          discovery motions since February.  We've had five 

       23          in-person hearings here.  We've done seven more 

       24          sets of written discovery, and we fully briefed 

       25          and argued the choice of law motion on time.  It's 

                                                                   40

        1          now pending before The Court. 

        2               The case management conferences are taking an 

        3          awful amount of time.  Awful in the sense of --

        4               THE COURT:  A large amount.

        5               MR. BEMIS:  That's a much better selection of 

        6          words. 

        7               When I suggested case management conferences, 

        8          it was because I saw in my review of the pleadings 

        9          and the transcripts that there were a lot of 8:45 

       10          hearings that were requiring people to travel.  I 

       11          think two days of travel for an 8:45, a short 

       12          hearing, which was economically wasteful, I 

       13          thought not an efficient use of time.  I thought, 

       14          if we could aggregate these in a single hearing, 

       15          we might make some more progress. 
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       16               That really hasn't happened.  What has 

       17          happened is, we're getting very substantial 

       18          proceedings being noticed in this case at the 

       19          conferences.  They're being done, as you heard on 

       20          the scheduling issues, a week in advance with 

       21          three to four business days to get materials to 

       22          The Court.  That's a schedule that's worse than 

       23          Bush versus Gore in the Supreme Court.

       24               THE COURT:  I hope the order we gave will 

       25          help with that.
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        1               MR. BEMIS:  I hope so.  That explains what's 

        2          happened in the past.  Going forward hopefully 

        3          we'll get some relief from this. 

        4               Even, again, with all of the challenges that 

        5          we've done, we have accomplished I think a great  

        6          deal.  May I hand this up to The Court?  It's kind 

        7          of a summary you might want to look at. 

        8               THE COURT:  Have you shared it with the other 

        9          gentlemen? 

       10               MR. BEMIS:  Of course, of course.  This is 

       11          just a summary, Your Honor, of what we've been 

       12          doing by depositions and hearings and the dates 
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       13          blocked out on calendars.  It's not something that 

       14          you need to read through right now, but you might 

       15          want to look at it if you take this matter under 

       16          advisement. 

       17               We have much left to be done and not a lot of 

       18          time to do it in.  We have -- if I can get to the 

       19          next slide here -- these are the depositions that 

       20          remain to be -- remain to be completed.  We tried 

       21          to summarize them for you.  Some of the requests 

       22          are out for these.  Some we're working on 

       23          scheduling.  Some are nonparty.  Some are parties.  

       24          These people are on vacations.  People are sick.  

       25          The way we've been doing this is, we're not 
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        1          noticing.  I know originally parties noticed 

        2          depositions, and then they argued about whether 

        3          they could get them done.  I think that the 

        4          parties reached a good-faith accommodation, tell 

        5          us who you want to take, give us some dates, and 

        6          then we're renoticing them.  And that's the 

        7          process that's being followed. 

        8               So these are the people that I believe are 

        9          going to be deposed.  I've gone through our list, 
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       10          and I think our list is relatively accurate of 

       11          what we're going to need.  Whether they take all 

       12          that they originally told us about is a matter 

       13          they'll decide. 

       14               We've concluded, just looking at this, not 

       15          including travel time, we've got 43 business days 

       16          of occupied time that we have to deal with.  

       17          Twenty-eight of these are nonparty, so we don't 

       18          control them in the sense that we can make them 

       19          appear.  Some require subpoenas all outside of the 

       20          jurisdiction of Florida, so we have to go get 

       21          commission orders, et cetera.  Very time 

       22          consuming. 

       23               July and August are very difficult months to 

       24          schedule things because of vacations.  We talked 

       25          about that in February.  We thought that was going 
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        1          to be a problem.  We've got some witnesses who 

        2          have medical problems, and we've got three 

        3          witnesses that are in Europe.  We're going to have 

        4          to go to London.  And there's one that we think 

        5          we're going to have to go to Paris.  I know this 

        6          sounds like hardship duty, but, you know, somebody 
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        7          is going to have to go, and it's going to take a 

        8          couple days to get it done.  And they're important 

        9          people. 

       10               August, on top of that, if we look at the 

       11          calendar we have for August, the blue tells you 

       12          what we've occupied, we're already booked in 

       13          August.  We've only got I think --

       14               THE COURT:  I'm afraid we're not going to 

       15          have time for the other motions we have, which are 

       16          substantive if you take real long on this. 

       17               Cut to the bottom line.  How much additional 

       18          time are you asking for on the merits?

       19               MR. BEMIS:  I think that what we need on the 

       20          merits -- I don't know precisely.  What I'm 

       21          thinking is 90 days is a number that we could work 

       22          with, depending on what you do with the contempt 

       23          proceeding.  I think the contempt proceeding has 

       24          to be set first.  I'm not saying we won't work 

       25          with the rest, but if the contempt proceeding --
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        1               THE COURT:  Why does the contempt have to be 

        2          set first?

        3               MR. BEMIS:  I think because of the relief 
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        4          that they're -- first of all, it is a diversion 

        5          that is interfering with our ability to take care 

        6          of the merits.  That's number one.  Number two is, 

        7          the extraordinary relief that they are requesting, 

        8          including disqualification of Kirkland & Ellis, is 

        9          a very significant matter.  We have invested -- my 

       10          clients have invested -- I say we.  My client has 

       11          invested in their counsel.  We have learned the 

       12          case.  We have managed the documents.  If we are 

       13          disqualified in any fashion from this case, it 

       14          will impact the ability of any counsel to be ready 

       15          for trial at any date. 

       16               Plus, I think just overriding fairness, these 

       17          allegations need to be resolved.  It escalates 

       18          every hearing.  We have gone from an improper 

       19          disclosure to most recently at the last hearing 

       20          just a mere reference to a crime and fraud to the 

       21          most recent papers asserting a crime and fraud 

       22          with an allegation now that the attorneys are 

       23          involved in the crime and fraud.  Those are 

       24          serious allegations, and they need to be 

       25          addressed.  We want them addressed.  We want the 

                                                                   45

16div-005920



        1          air cleared on it so that we can proceed. 

        2               Again, I'm not asking for a stay of 

        3          discovery.  I thought about it, but I'm not.  I 

        4          think we can probably proceed with the merits 

        5          discovery.  It's going to interfere with the 

        6          merits discovery, maybe a day where I can't be two 

        7          places at once.  I'm thinking 90 days, give us 90 

        8          days, at least on the close of fact discovery.  

        9          That puts us well within the Rules of Judicial 

       10          Administration, I believe, for a case of this 

       11          complexity, which I think is -- 18 months I think 

       12          is the standard under Florida law for cases like 

       13          this.  We'll be a little bit over but not by very 

       14          much. 

       15               At some point in between that 90 days, Your 

       16          Honor, based on your calendar and your judgments, 

       17          tell us when the hearing is.  Let's get ready for 

       18          the hearing.  It's their motion.  They have to go 

       19          first.  If on top of the contempt they are going 

       20          to assert crime fraud, we need to know that.  And 

       21          I need to know for very specific procedures I'm 

       22          going to address not now but on the other motion 

       23          of how that has to be handled.  They are not in 

       24          the procedures that are being followed right now.  

       25          It's not fair for them to put -- in our view, for 
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        1          those allegations to be made in open court and not 

        2          follow the proper procedures and give us our 

        3          rights to defend.

        4               THE COURT:  Backing into it, some of this 

        5          really jumps to the next motion.  If you're 

        6          suggesting a 90-day delay in the time deadlines 

        7          for the underlying case, what are you suggesting 

        8          as deadlines for the resolution of the contempt 

        9          proceedings?

       10               MR. BEMIS:  I think I would pick a date.  I 

       11          would pick a date first and work backwards.  A 

       12          hearing date, what is a hearing date.  I think you 

       13          should be able to set a hearing date within the 

       14          next 30 days.

       15               THE COURT:  But how -- that wouldn't even 

       16          give us time to resolve all the outstanding 

       17          discovery.

       18               MR. BEMIS:  I'm not sure, Your Honor, that 

       19          we'll get all of the outstanding discovery issues 

       20          resolved within 30 days.  I don't know because I 

       21          don't know what you're going to do with them.

       22               THE COURT:  I can't believe we can get the 

       23          underlying discovery disputes on the contempt 

       24          proceeding resolved and what I permitted to be 
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       25          answered answered and be ready for a hearing in 30 
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        1          days.  It doesn't make any sense, particularly 

        2          since we already -- I already articulated my 

        3          belief that how Morgan Stanley believes it was 

        4          damaged by Arthur Andersen is something that needs 

        5          to be bedded for purposes of the contempt.  I 

        6          gather from what I've read that that's not an easy 

        7          answer, and you guys aren't prepared to answer 

        8          that right now.

        9               MR. BEMIS:  Well, you've issued an order on 

       10          that.  Our response is currently due on August 

       11          2nd.

       12               THE COURT:  Right.

       13               MR. BEMIS:  I'm not prepared to tell you as I 

       14          stand here today given the shortness of time that 

       15          I've had to assess it precisely how that's going 

       16          to be answered.  I can't tell you at this point 

       17          whether we're going to take an appeal of it by 

       18          writ of certiorari, and some of that may depend on 

       19          what happens later on this morning. 

       20               I still think that, while 30 days may sound 

       21          aggressive, they filed the motion.  Normally the 
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       22          motion would have been filed when they had a 

       23          factual basis for the motion.  We would have 

       24          answered it.

       25               THE COURT:  Not necessarily because the 
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        1          discovery is not relevant necessarily directly to 

        2          the issues in this case.  I'm not sure that's 

        3          fair. 

        4               MR. BEMIS:  Well, then we have a disagreement 

        5          on that, and I won't belabor the point.  I believe 

        6          the process is as I articulated it at the April 

        7          30th hearing.  They should have filed a motion.  

        8          We would have answered the motion appropriately 

        9          with denials.  They would have been put to their 

       10          proof of the date, and they were not.  This was 

       11          not to be a preliminary hearing on whether we 

       12          should -- that issue you ruled on, and I'm not 

       13          trying to reargue it. 

       14               THE COURT:  As I understand it, what you're 

       15          suggesting is a 90-day delay on the underlying 

       16          action and that the motion for contempt to be 

       17          heard within 30 days.

       18               MR. BEMIS:  Or such other period of time that 
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       19          you think is reasonable within the 90-day period.  

       20          We may have to revisit the 90 days depending on 

       21          what you do with the contempt proceedings.  

       22          There's no way to predict how this is going to 

       23          eventually resolve itself until we get farther 

       24          down the trail.  You also need to tell us, are you 

       25          going to allow them to proceed on crime fraud as 
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        1          they allege because there are very specific 

        2          procedures.

        3               THE COURT:  I read your memo.  It sort of 

        4          goes on.  Some of the motions we still have left. 

        5               But, Mr. Scarola, just so we can try to 

        6          narrow the discussion some, what's your response 

        7          first to the request that the underlying action be 

        8          continued 90 days, the pretrial deadline be 

        9          extended in order to allow discovery?

       10               MR. SCAROLA:  Ninety days is too long.  We 

       11          are willing to agree to a shorter extension. 

       12               THE COURT:  What would that be?

       13               MR. SCAROLA:  We think that 30 days might be 

       14          appropriate.  I would be happy to discuss the 

       15          details why. 
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       16               And with regard to the contempt motion, we 

       17          would love to have the contempt motion disposed of 

       18          within the next 30 days, Your Honor, but I think 

       19          Your Honor's observations are very accurate in 

       20          that regard.  I don't know how we can possibly 

       21          complete the necessary discovery in order to have 

       22          that hearing in 30 days, particularly if Morgan 

       23          Stanley continues to insist upon providing 

       24          unresponsive answers, asserting privileges that 

       25          have already been overruled by The Court and 
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        1          insisting upon the full time for compliance under 

        2          the rules with regard to all of their responses. 

        3               If they agree to an abbreviated schedule and 

        4          The Court has the time to hear the motions 

        5          necessary to address legal issues that they 

        6          raised, we'll devote the resources necessary to 

        7          get that contempt proceeding done within 30 days, 

        8          but that's going to impose a significant burden on 

        9          them that I hear they're incapable of meeting; 

       10          although, it's difficult for me to understand 

       11          that, and I'll address that when I have an 

       12          opportunity to address these issues more broadly. 
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       13               If they want to do it, they need to 

       14          understand that they're assuming very significant 

       15          obligations which are going to include an 

       16          abbreviated, a drastically abbreviated schedule 

       17          with regard to the resolution of all outstanding 

       18          discovery issues.

       19               MR. BEMIS:  All outstanding discovery has 

       20          been answered with the exception of the motions to 

       21          compel.  There's no outstanding discovery.  We've 

       22          answered.  I'm not saying everybody like the 

       23          answers.  And I understand that you have an order 

       24          we responded to on August 2nd and that there's a 

       25          motion today, but all the discovery has been 
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        1          responded to by both sides.  So that at least is 

        2          behind us.

        3               THE COURT:  I would rather go through the 

        4          rest of the motions now because how those turn out 

        5          I think in a lot of sense is going to affect the 

        6          timing on these other issues.

        7               MR. SCAROLA:  We suggest, Your Honor, that 

        8          the --

        9               THE COURT:  Yes, Mr. Scarola.
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       10               MR. SCAROLA:  We suggest that the 

       11          consideration of the contempt issues really ought 

       12          not to influence what The Court determines with 

       13          regard to how we are going to proceed with the 

       14          trial. 

       15               THE COURT:  I understand that would be your 

       16          position.  I also understand as a practical matter 

       17          the timing of the resolution and the timing of the 

       18          discovery disputes and the contempt have a very 

       19          practical effect on the time available to work on 

       20          the underlying case.  So I understand your client 

       21          would disagree, but I don't think you can bring a 

       22          substantive motion that does require attention and 

       23          discovery and then suggest it doesn't have an 

       24          effect on the timing on the remainder of the case.

       25               MR. SCAROLA:  I'm not suggesting that it 
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        1          doesn't have an impact on the resources necessary 

        2          to be devoted to this case, but we really need to 

        3          consider the context in which this is occurring.  

        4          Kirkland & Ellis is a 1,000-lawyer firm, and the 

        5          litigation chairman of that firm is involved in 

        6          this lawsuit.  Carlton, Fields is a 200-lawyer 
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        7          firm.  That's 1,200 lawyers available to devote 

        8          resources necessary to get this case done and to 

        9          meet the commitment that they made. 

       10               THE COURT:  They probably don't want to have 

       11          to educate everyone on this case. 

       12               MR. SCAROLA:  I understand that. 

       13               THE COURT:  And I understand you disagree.  I 

       14          think, in all honesty, I want a better sense of 

       15          where we're going with the contempt.  That's going 

       16          to give me a better idea for the contempt and the 

       17          underlying litigation. 

       18               MR. BEMIS:  I have a bad tendency to 

       19          interrupt.  I apologize. 

       20               THE COURT:  I do, too. 

       21               MR. BEMIS:  On the contempt issue, there's 

       22          two ways we can proceed with this.  They are the 

       23          movant on this.  We have a, if you will, a cross 

       24          motion on the issue.

       25               THE COURT:  On what issue?
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        1               MR. BEMIS:  It relates to the scope of the 

        2          waiver issues and how it interfaces with the new 

        3          allegations that are made.  I suggest that we 
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        4          address the broad issues before we go 20 -- 

        5          there's 20 subparagraphs.

        6               THE COURT:  I know there are.

        7               MR. BEMIS:  Twenty subparagraphs.  I suggest 

        8          that we address the broad issues of the privilege 

        9          and the crime fraud, what we're going to do with 

       10          those issues, and the sham pleadings because they 

       11          permeate the objections.  For example, there are 

       12          21 --

       13               MR. SCAROLA:  I'm sorry to interrupt, but 

       14          this is our motion, and I may be able to narrow 

       15          the issues significantly if I'm permitted to 

       16          address it first.

       17               MR. BEMIS:  If I may just finish, and then I 

       18          will sit down.  May I finish, Your Honor?

       19               THE COURT:  Yes, go ahead.

       20               MR. BEMIS:  There are like -- not like.  

       21          There are 21 cut and pasted objections which are 

       22          identical.  We can speed some of that up by 

       23          addressing them if they are --

       24               THE COURT:  Sure.  Or we can just do them in 

       25          order.  And once I've ruled on one, you can 

                                                                   54

16div-005930



        1          probably figure I'll rule the same way on the 

        2          other ones.

        3               MR. BEMIS:  And that is possible.  I thought 

        4          about that process, and I respectfully do think 

        5          that the most expeditious way is to address the 

        6          structure of what they've challenged because 

        7          there's three things they have.  One is that it's 

        8          a sham pleading.  Number two, that crime and fraud 

        9          applies.  And number three, that there is a 

       10          waiver. 

       11               Now, we did get your order on July 12 or 

       12          shortly after that.  It raises substantial 

       13          constitutional issues.  If Your Honor adheres to 

       14          her position, I am not going to belabor the point 

       15          with you, but there are issues that we didn't 

       16          brief that I want -- 

       17               THE COURT:  Please understand that I didn't 

       18          get, nor have I reviewed, nor have I set for 

       19          hearing any motion for rehearing, so we're not 

       20          going there today.

       21               MR. BEMIS:  Well, it's not a question of a 

       22          motion for rehearing.  It's a question of our 

       23          response to their offensive position, and we, I 

       24          think, are entitled to raise those issues in 

       25          defense.  If you say no, I won't address them, 
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        1          other than to put them into the record for the 

        2          appellate court.

        3               THE COURT:  That's fine.  Please understand 

        4          we have the July 12th order, and right now we're 

        5          not revisiting it. 

        6               Let me go to Mr. Scarola because I do want to 

        7          get to those motions, and we can discuss the most 

        8          efficient way to dispose of them. 

        9               What tab am I looking at? 

       10               MR. SCAROLA:  Tab number six.

       11               MR. BEMIS:  Thank you, Your Honor.  I'll sit 

       12          down. 

       13               THE COURT:  Okay.

       14               MR. SCAROLA:  Thank you, Your Honor.  Your 

       15          Honor will recall that, in the context of our 

       16          earlier motion to compel, we made reference to the 

       17          crime fraud exception to the attorney/client 

       18          privilege.

       19               THE COURT:  If I understand, you're seeking 

       20          to invoke that by saying that the pleading in the 

       21          new litigation is a sham?

       22               MR. SCAROLA:  Yes, Your Honor.  We're 

       23          suggesting that the crime fraud exception is 

       24          broader than application simply in the context of 
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       25          the commissions of crimes and frauds, but I don't 
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        1          want to go there today.  We have raised the crime 

        2          fraud exception issue to be sure that it is not 

        3          waived.  We wish to preserve it. 

        4               What we ask The Court to do today is 

        5          something that is far simpler than to get into 

        6          both the substantively complex and procedurally 

        7          protracted process of determining the crime fraud 

        8          exception application in this case.  What we want 

        9          Your Honor to do is simply to apply the rulings 

       10          that you have already made in your prior order of 

       11          July 12th to the interrogatories and request to 

       12          produce that are presently before The Court for 

       13          determination. 

       14               The reason why we want you to do that is 

       15          because we believe that we may very well receive 

       16          sufficient information on the basis of the rulings 

       17          that Your Honor has already made to allow us to go 

       18          forward without needing to confront the broader 

       19          expanse of information that may be available to us 

       20          if we meet the crime fraud threshold to overcome 

       21          privilege assertions. 
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       22               So all we want you to do is to walk through 

       23          these interrogatories with us to the extent that's 

       24          necessary and to apply the same rulings that Your 

       25          Honor has previously made with regard to findings 
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        1          that particular questions do not involve a 

        2          legitimate claim of privilege or that they are 

        3          encompassed within the scope of those issues where 

        4          Your Honor has found a waiver to exist.  If we can 

        5          get that information, I think we may not have to 

        6          come back to The Court.

        7               THE COURT:  So, as I understand what you're 

        8          asking me to do today is not rule on any crime 

        9          fraud issue?

       10               MR. SCAROLA:  I'm asking you to defer ruling 

       11          on the crime fraud issues, simply to go through 

       12          these interrogatories, apply the same standards 

       13          that you've previously applied, extend the July 

       14          12th order which applied to a particular set of 

       15          interrogatories to the subsequently filed 

       16          discovery requests.

       17               THE COURT:  Is there any objection to holding 

       18          the crime fraud issue in abeyance?
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       19               MR. BEMIS:   Yes, Your Honor.  This is a 

       20          reprise of the rule to show cause.  They throw an 

       21          issue before The Court like on the rule to show 

       22          cause, which I argued, and I think you ultimately 

       23          accepted I was correct that it was procedurally 

       24          improper.  They raise an allegation with no 

       25          evidence, impugning the integrity of the lawyers, 
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        1          accusing me of a crime of fraud.

        2               THE COURT:  We need to get back to what we're 

        3          talking about here. 

        4               MR. BEMIS:  That's exactly what they have 

        5          done.  They have 23 times asserted in a filing in 

        6          a courthouse --

        7               THE COURT:  So you want them to either 

        8          withdraw it or be prepared to have it bedded?

        9               MR. BEMIS:  Right.  That's exactly what I 

       10          want.

       11               THE COURT:  I think that's fair.

       12               MR. SCAROLA:  May I have just a moment? 

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we would request 

       15          permission to withdraw those allegations with 
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       16          regard to the crime fraud exception without 

       17          prejudice to renew them when and if we believe 

       18          it's appropriate.

       19               THE COURT:  Please understand, if you're 

       20          going to withdraw, that's fine.  It's not with or 

       21          without prejudice.  If for some reason you think 

       22          they come back in, you come in and we discuss 

       23          whether it's procedurally appropriate or not.  I 

       24          assume there's no objection if I just do an order 

       25          that says they are being withdrawn, period.
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        1               MR. BEMIS:  I have an objection to the second 

        2          time that they have done this and then walk in and 

        3          say it's all right.  It's not all right to make 

        4          these type of allegations against my client and 

        5          the attorneys and then say, I'm sorry, I now 

        6          realize I did it incorrectly, I'll withdraw it  

        7          after twice raising the issue.  And I think anyone 

        8          who is sitting here and listening to it would have 

        9          the same reaction.  It's just improper.

       10               THE COURT:  Well --

       11               MR. BEMIS:  And I apologize if I seem 

       12          somewhat frustrated by this, but they are serious 
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       13          allegations.

       14               THE COURT:  I agree.  And, no, you're not 

       15          offending me that you would take it seriously.  I 

       16          would be upset if you didn't.  I don't -- the two 

       17          choices I see are, either you withdraw them, I do 

       18          an order saying you withdrew them in open court 

       19          and they have left us, or we go through the 

       20          procedure to fully let the issues.  I don't think 

       21          we just say, oh -- they're not going to be 

       22          addressed on their merits today.

       23               MR. SCAROLA:  Clearly, with the 45 minutes we 

       24          have remaining, they are not going to be addressed 

       25          on their merits today.
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        1               THE COURT:  I think it's your call, are they 

        2          still with us or not.

        3               MR. SCAROLA:  With the understanding that 

        4          they are not going to addressed on the merits 

        5          today, is Your Honor prepared at least to address 

        6          that portion of the motion that I have suggested  

        7          can be addressed today?  And that is, application 

        8          of Your Honor's earlier ruling.

        9               THE COURT:  The first question I have to you 
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       10          is, are you withdrawing the crime fraud issue or 

       11          not?  That's a yes or no.

       12               MR. SCAROLA:  No. 

       13               THE COURT:  Okay.  So we still have those?

       14               MR. SCAROLA:  Yes.  And we request that the 

       15          order in which we address these issues is to first 

       16          deal with the simple extension of Your Honor's 

       17          order to the pending interrogatories.

       18               MR. BEMIS:  And I, Your Honor, request that 

       19          we address the crime fraud issue first.  It's the 

       20          most serious one that's made, and we should be 

       21          heard on it and not let it linger for another case 

       22          management conference.

       23               THE COURT:  I think we're going to go through 

       24          them one by one, and the order we get to them is 

       25          the order we get to them.
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        1               MR. BEMIS:  Crime fraud is raised in the very 

        2          first --

        3               THE COURT:  It probably is.  I know I read it 

        4          a lot. 

        5               MR. BEMIS:  Your Honor, may we address these 

        6          one at a time so that each interrogatory -- so I 
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        7          don't have to go back and do 20 of them?

        8               THE COURT:  That's what I'm proposing.  Let 

        9          me figure out the best way to get the 

       10          interrogatories and the answers in front of me.  I 

       11          know you repeat the interrogatories in your 

       12          motion.  I know I have the answers.  Can you tell 

       13          me which tab they're at?

       14               MR. SCAROLA:  It's under tab six, Your Honor. 

       15               MR. BEMIS:  Your Honor, I have actually 

       16          assembled one volume which has the 

       17          interrogatories, the response, the argument and 

       18          the motion response on a single page.

       19               THE COURT:  Do you object to my looking at 

       20          that?

       21               MR. SCAROLA:  No.  Do we have two copies of 

       22          it so we can be looking at the same thing?

       23               MR. BEMIS:  Sure, I think we have an extra 

       24          copy.  There will be a small charge. 

       25               May I approach the bench, Your Honor?
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        1               THE COURT:  Yes.  Can I go back to the ore 

        2          tenus motion on The Court file?  I didn't want to 

        3          forget that I had gotten this.  I don't think that 
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        4          the clerk has done anything improper.  The order I 

        5          wrote said the only thing that was supposed to be 

        6          filed under seal was the complete copy of the 

        7          settlement agreement, not the Exhibit A to the 

        8          order.  Exhibit A to the order was the redacted 

        9          copy where the only thing I redacted I think was 

       10          the account information. 

       11               So, no, the clerk has not violated my order.  

       12          If you're now saying you want something sealed 

       13          that's not sealed, you may want to make an 

       14          appropriate order. 

       15               MR. SCAROLA:  Thank you, Your Honor.

       16               THE COURT:  So that would be denied.  Okay.

       17               MR. SCAROLA:  Your Honor, I'm having the 

       18          first chance to look at what has been handed to 

       19          The Court.  And while I don't object to Your Honor 

       20          using this to the extent that it may be of 

       21          assistance to you, I think what you'll find when 

       22          you look at it is that the interrogatory is set 

       23          out in full, Morgan Stanley's objections are set 

       24          out, and their reply is set out.  And what we have 

       25          then is a one- or two-line summary --
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        1               THE COURT:  Okay.

        2               MR. SCAROLA:  -- of CPH's argument which --

        3               THE COURT:  Well, I also have your motion 

        4          thing in front of me, so I have the full version 

        5          as well.

        6               MR. SCAROLA:  Okay.  I just don't want The 

        7          Court to overlook the fact that the way in which 

        8          they have chosen to summarize our argument may not 

        9          necessarily accurately reflect our argument.

       10               MR. BEMIS:  Your Honor, that is -- it is 

       11          accurate that what we did was extract what we took 

       12          from our paper in terms of their objections and 

       13          didn't repeat a whole page of the objection as 

       14          much as edit.  Mr. Scarola is correct, and I 

       15          should have pointed that out to The Court.  I'm 

       16          sorry.

       17               THE COURT:  Okay.  Interrogatory one.

       18               MR. SCAROLA:  Yes, Your Honor.  The Court 

       19          concluded in its July 12 order that the privilege 

       20          has been waived with respect to the subject matter 

       21          of this interrogatory.  The only document that 

       22          Morgan Stanley has produced is the April 5 

       23          retention letter which, not insignificantly, 

       24          postdates our motion for contempt by weeks.  This 

       25          is, we suggest, an improperly asserted objection 
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        1          that has already been addressed in the July 12th 

        2          order.  Your Honor should overrule the objection 

        3          and order a full and complete response on the 

        4          basis of the waiver that has already been found to 

        5          exist.

        6               THE COURT:  How do you define identified?  Is 

        7          that defined in the interrogatories?

        8               MR. SCAROLA:  It is, Your Honor.  I don't 

        9          think we've included in the interrogatories in the 

       10          exhibits that we provided to The Court, and I 

       11          can't put my hands on a copy among the materials 

       12          that we have with us, but I know that identify is 

       13          a defined term, Your Honor.

       14               THE COURT:  Do you all have a copy of the 

       15          interrogatories?

       16               MR. IANNO:  I'm looking, Your Honor. 

       17               MR. BEMIS:  I do someplace.  I think in our 

       18          answers we didn't repeat the definition, so I'm 

       19          not sure that I even have them here.

       20               THE COURT:  Why don't we continue and -- I 

       21          just was trying to figure out exactly -- 

       22               MR. SCAROLA:  Are we going to do these one at 

       23          a time with our position stated?

       24               THE COURT:  I think we need to start.  We're 
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       25          not going to finish, but I think we need to start 
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        1          with one at a time and see how far we get.

        2               MR. BEMIS:  Are you finished?

        3               MR. SCAROLA:  Yes.  That's my initial 

        4          presentation and support. 

        5               THE COURT:  What's the response?

        6               MR. BEMIS:  My response is, may I have some 

        7          water?

        8               THE COURT:  Sure.

        9               MR. BEMIS:   The water fountains are broken.  

       10          There's no water outside at all.

       11               THE COURT:  How long have they been broken?  

       12          It's a pressure issue?

       13               MR. IANNO:  I don't think they've worked for 

       14          a long time.

       15               THE COURT:  Really?  That's bad. 

       16               MR. BEMIS:  First of all, with regard to the 

       17          first allegation that we did not respond, we did 

       18          identify and eventually -- and I'm sure Your Honor 

       19          is aware of this, but pursuant to a stipulation, 

       20          we did produce the, what I will call the legal 

       21          representation agreement, some would call it a 
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       22          retention letter, between Kellogg Huber and Morgan 

       23          Stanley.  That was done, I believe, right after 

       24          our last hearing on July 2nd.  I'm not sure that 

       25          Your Honor was aware of that, but we've identified 
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        1          that.

        2               THE COURT:  I'm sorry.  Is that the April 5th 

        3          retention letter?

        4               MR. BEMIS:  The April 5th retention letter.  

        5          There is only one that I am aware of, and that is 

        6          the one that is produced pursuant to our 

        7          stipulation.  That production would not be argued 

        8          to be a waiver of attorney/client privilege.

        9               We identified in our answers to 

       10          interrogatories that we -- the dates of 

       11          conversations which, by the way, is the same 

       12          information that in many respects we would be 

       13          required to identify pursuant to the Florida Rules 

       14          of Judicial Administration, 2. -- I think I've got 

       15          the number right off my head -- 061.

       16               THE COURT:  It is.

       17               MR. BEMIS:  We would be required to identify 

       18          the matter that they were retained in.  We would 
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       19          be required to identify the counsel, and we would 

       20          be required to identify the date of their 

       21          retention in order for foreign attorneys to 

       22          practice in the state.  That even came up, as you 

       23          may recall, at the April 30th hearing.  There was 

       24          some issues of whether we had adequately provided 

       25          all that information and declarations that were 
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        1          filed and the application, and we did provide 

        2          that. 

        3               What I think they're asking for further under 

        4          the crime fraud exception were the waiver 

        5          argument, is that, by virtue of identifying 

        6          Kellogg Huber as the attorney in the case, that 

        7          somehow we have -- that is a sham pleading, and, 

        8          therefore, they're entitled to everything.  And on 

        9          the issue of the --

       10               THE COURT:  I think this is just a pure 

       11          waiver, as I understand it.

       12               MR. BEMIS:  They also argue in their full 

       13          motion that crime fraud exception applies in the 

       14          very first interrogatories.  I believe it's on 

       15          page three.
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       16               MR. SCAROLA:  It is on page three at the top 

       17          of the page.

       18               MR. BEMIS:  Page three, top of the page, 

       19          right-hand side, runs down approximately 17 lines 

       20          from the top.  I did not hear that withdrawn. 

       21               Let me address the issue of a sham pleading, 

       22          if I may, first.  In order for them to establish a 

       23          sham pleading, they need to file a verified motion 

       24          with this court or with another court.  That's an 

       25          issue Your Honor may have to decide, where does 
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        1          that go.  We think that the proper procedure under 

        2          Rule 1.150 is that it has to go before Judge 

        3          Miller.  That matter is pending before her.  And I 

        4          will not tell you that I found a case on this 

        5          point.

        6               THE COURT:  Let's,  so I'm not overwhelmed -- 

        7          I mean, I understand that argument.  Let's assume 

        8          I'm probably not going to accept it. 

        9               MR. BEMIS:  Then at a minimum, even if they 

       10          allege it's a sham pleading in this Court, they 

       11          need to file something that's verified that sets 

       12          forth the facts under verification that it's a 
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       13          sham.  That's not been done.  All that's been done 

       14          thus far -- and if we were to go back all the way 

       15          to March 19th, there is no evidence that's been 

       16          offered in this case at all. 

       17               THE COURT:  So you're saying they haven't 

       18          made a prima facie showing that would trigger it?

       19               MR. BEMIS:  Yes, with regard to the rule, 

       20          and, yes, with regard to the crime and fraud 

       21          exception under the Butler Pappas trilogy.  Can 

       22          you put that up for me?   

       23               MR. BEMIS:  I have a copy of that case.  Can 

       24          I had that up to The Court? 

       25               THE COURT:  I have it.
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        1               MR. BEMIS:  Okay.  The Butler Pappas Trilogy, 

        2          which has really its origin in the American 

        3          Tobacco case in the Fourth DCA as well as I think 

        4          the Supreme Court's decision in Zolon and Haines 

        5          (phonetic), sets forth three things that you need 

        6          to do and the procedure The Court has to follow. 

        7               The first step is that there must be an 

        8          allegation that the communication, whatever it is 

        9          that they're looking for here, and this would be 
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       10          the communications between, I assume the way the 

       11          question is drafted, between Morgan Stanley and 

       12          Kellogg Huber, that it must have been made as part 

       13          of an effort to perpetrate a crime or fraud.  And 

       14          it has to be a future crime or fraud, not past.  

       15          And they have to identify the crime or fraud.  

       16          That's what they need to do.  That's not been 

       17          done.  That's just the allegation. 

       18               Step two in the process is, you must 

       19          determine that they have made a prima fascia case, 

       20          and I emphasize evidence because the cases clearly 

       21          say argument of counsel, memorandum of law are not 

       22          evidence, that a client sought counsel's advice.  

       23          I don't know here whether their allegation is that 

       24          they sought my law firm's advice or they sought 

       25          Kellogg Huber's advice because they don't make 
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        1          that allegation, and they clearly don't have any 

        2          evidence of it. 

        3               And thirdly, under step three of Butler 

        4          Pappas, which stems from language out of American 

        5          Tobacco, we are entitled to provide The Court a 

        6          reasonable explanation of our conduct at an 
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        7          evidentiary hearing, a reasonable explanation of 

        8          our conduct which, of course, is what we have a 

        9          major issue with what happened on April 30th 

       10          because we were under the impression that you were 

       11          proceeding with the hearing in one fashion.  It 

       12          turns out that ultimately the procedure became 

       13          more truncated.  We believed at the time we were 

       14          entitled to provide a reasonable explanation of 

       15          our proceeding, and that reasonable explanation is 

       16          not a waiver of the privilege under the law.

       17               THE COURT:  Again, we're not rearguing that.

       18               MR. BEMIS:  I know, but, Your Honor, it's a 

       19          basic defense under the due process clause to the 

       20          allegation of crime fraud, and we're entitled to 

       21          present it.  I make it for the record.  I won't 

       22          repeat it, but that's our position for the record. 

       23               As with regard to that, we are not at any of 

       24          those three steps; therefore, those objections 

       25          ought to be plainly overruled that it's a sham 
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        1          pleading.  They haven't complied with whatever 

        2          requirement you imposed, and the Butler Pappas 

        3          Trilogy of procedural steps that have to be 
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        4          followed have not been even followed in the 

        5          smallest element in this case. 

        6               Other than that, I believe we have fully 

        7          identified what is required by the answer, and 

        8          we've answered it fully.  We've gone beyond that 

        9          by providing the legal representation agreement.  

       10          I don't know what more we could do other than to 

       11          divulge every communication between Kellogg Huber 

       12          and Morgan in subdetail, and we do not believe we 

       13          are obligated to do that, that that is protected 

       14          under attorney/client.  That's our response to 

       15          interrogatory one.

       16               THE COURT:  What do you want to respond?

       17               MR. SCAROLA:  First, that Mr. Bemis has not 

       18          addressed the primary contention that we have 

       19          made, and that is that this is covered by Your 

       20          Honor's July 12 order that there has already been 

       21          a waiver with respect to these issues.  That order 

       22          specifically found at page three, quote, it may 

       23          not -- referring to Morgan Stanley & Company -- 

       24          selectively reveal only such privileged 

       25          information as it believes helps its position.  
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        1          The conclusion is inescapable that defendant, 

        2          Morgan Stanley & Company, has waived any privilege 

        3          with respect to the reasons for and timing of the 

        4          retention of Kellogg Huber law firm, the scope of 

        5          its representation and the timing of the Arthur 

        6          Andersen suit. 

        7               Those determinations have been made.  This 

        8          interrogatory addresses those issues.  And on that 

        9          basis alone before ever reaching crime fraud 

       10          issues, Your Honor should overrule the objections 

       11          and require a full and complete response. 

       12               With regard to the Butler Pappas procedure, 

       13          we suggest that the record before this Court 

       14          already establishes evidentiary support for a 

       15          prima fascia finding of application of the crime 

       16          fraud exception, and that evidentiary support 

       17          comes by way of Mr. Bemis's own open court 

       18          representations to The Court about the 

       19          relationship between the settlement agreement and 

       20          the suit filed in front of Judge Miller.  It comes 

       21          by way of the timing of that litigation, and it 

       22          comes by way of the patent lack of factual support 

       23          for damages in that Arthur Andersen suit. 

       24               We have cited to The Court case law that 

       25          supports our position that sham litigation can 
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        1          trigger the crime fraud exception.  Those cases 

        2          are referenced at page three of our memorandum.  I 

        3          think it is clear that the weight of authority is 

        4          that baseless litigation may bring the crime fraud 

        5          exception into play, that any type of misconduct 

        6          inconsistent with the basic premises of the 

        7          adversary system are sufficient to trigger the 

        8          crime fraud exception application.  But that is 

        9          not an issue that needs to be reached in light of 

       10          the fact that the waiver already found to exist 

       11          applies to the information being sought by this 

       12          interrogatory. 

       13               THE COURT:  I will grant the motion in part.  

       14          I think, and I've said it before, I think we 

       15          clearly had a waiver as to the scope of the 

       16          Kellogg Huber representation and the timing of its 

       17          retention.  I had specific representations made to 

       18          me in open court about why they were retained, the 

       19          limited purpose for which they were retained. 

       20               On the other hand, I do think this does ask 

       21          for some information which could be still deemed 

       22          privileged and not waived. 

       23               What I will do is eliminate the first 

       24          sentence, take out the first seven words of the 
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       25          second sentence and ask them to identify any 
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        1          communication concerning the scope of the 

        2          representation, the entity or entities to be 

        3          represented and why they were retained, which I 

        4          think is what I previously found there was a 

        5          waiver on based upon the representations in court.

        6               MR. BEMIS:  We've answered that question.

        7               THE COURT:  I don't know if you've answered 

        8          that completely or not.  If you have, you need to 

        9          tell us this is the complete answer.  If you 

       10          are -- looking at the answer, I'm not sure it 

       11          would be complete, but you need to make that 

       12          representation.

       13               MR. BEMIS:   All right.  By saying all right, 

       14          Your Honor, I don't want to --

       15               THE COURT:  I think you're saying, I 

       16          understand what you're telling me.

       17               MR. BEMIS:  Exactly.  Thank you very much, 

       18          Your Honor.  What are you doing on the crime fraud 

       19          sham pleading? 

       20               THE COURT:  I would agree that there's not 

       21          been a prime fascia showing to support its 
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       22          application; although, I can tell you the motion 

       23          for contempt I don't think requires necessarily 

       24          that you show -- I mean, it might sort of 

       25          implicate whether that was a sham pleading, but I 
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        1          don't think you need to rely on that to negate all 

        2          the privilege claims.  So I'm just -- they didn't 

        3          make a prime fascia showing now, but I'm still 

        4          finding this is something that vast portions of 

        5          the answers have already been published to The 

        6          Court.

        7               MR. SCAROLA:  So as to avoid having to come 

        8          back here to reargue these matters again, I'm 

        9          concerned about the representation made by 

       10          Mr. Bemis that the answer is already complete.

       11               THE COURT:  If he's going to say it's 

       12          complete, he's going to need to file something 

       13          saying I've already answered it.

       14               MR. BEMIS:  That's not what I said.

       15               THE COURT:  You know what, we have 26 minutes 

       16          left.  We need to put it to good use.

       17               MR. BEMIS:  I just want the record clear that  

       18          I don't agree with what Mr. Scarola's conclusion 
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       19          was.  I will respond as directed by The Court or 

       20          preserve our objections and proceed accordingly.

       21               MR. SCAROLA:  May I simply inquire as to 

       22          whether it is Your Honor's intent that the content 

       23          of the communication, to the extent it falls 

       24          within the waiver you have described, be included 

       25          in the response because these responses don't 
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        1          include anything about the content.  That's my 

        2          only point.

        3               THE COURT:  Yes.  I understand. 

        4               MR. SCAROLA:  Thank you. 

        5               THE COURT:  I mean, assuming that identified 

        6          was defined in a way that would have required the 

        7          disclosure of the content, I don't know the 

        8          definition, I'm not adding stuff to the 

        9          interrogatory that wasn't there.

       10               MR. SCAROLA:  I understand that.  I 

       11          understand that.

       12               THE COURT:  Okay.  Two. 

       13               MR. SCAROLA:  It is our position with regard 

       14          to this interrogatory, Your Honor, that Morgan 

       15          Stanley has provided selective disclosures in its 
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       16          answers.  Your Honor has ruled that selective 

       17          disclosures result in a waiver of the privilege.  

       18          They can't choose to give us that portion of 

       19          information that they consider helps them and 

       20          withhold the balance.  We want a full and complete 

       21          response on the basis of a waiver. 

       22               In addition, there is no privilege because of 

       23          the crime fraud and at-issue exceptions applying 

       24          under the circumstances of this case.

       25               THE COURT:  Do you want to respond?
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        1               MR. BEMIS:   Your Honor, with regard to the 

        2          crime fraud, you've already ruled, so I won't 

        3          address that again.  With regard to the balance of 

        4          it, we stand on our objections that we have a 

        5          privilege as to certain of the communications.  

        6          With regard to other matters, we have provided -- 

        7          and if you'll look at the third paragraph of our 

        8          objection, we did state that the parties, that is, 

        9          I should not say the parties, that is Kellogg 

       10          Huber and Morgan Stanley participated, as we say, 

       11          in discussions with its co-counsel, Kirkland & 

       12          Ellis, regarding the representation and that they 
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       13          assigned the declaration to be bound by the 

       14          protective order.  We believe that that is the 

       15          answer that is required by the interrogatory.  

       16          With regard to other matters, it's a substance, we 

       17          stand on our privilege -- we stand on our 

       18          privilege objection, and we don't think it's 

       19          foreclosed by your order.

       20               THE COURT:  I would sustain his objection.  I 

       21          don't think this is something I found a waiver on, 

       22          and I don't think there has been a waiver of 

       23          privilege on this one. 

       24               Number three.

       25               MR. SCAROLA:  Our arguments with regard to 
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        1          number three would be the same as those that I 

        2          have just stated, Your Honor.

        3               THE COURT:  Again, I don't think there's been 

        4          a waiver on this.

        5               Four.

        6               MR. SCAROLA:  May I just go back to that for 

        7          one moment, Your Honor? 

        8               THE COURT:  Sure.

        9               MR. SCAROLA:  What The Court -- is it all 
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       10          right if I address The Court from a seated 

       11          position? 

       12               THE COURT:  However you're more comfortable.

       13               MR. SCAROLA:  What The Court specifically 

       14          found in its July 12th order was that MS & Company 

       15          has waived any privilege with respect to the 

       16          reasons for the retention of the Kellogg Huber 

       17          firm.  And it would seem that --

       18               THE COURT:  Which number are we on?

       19               MR. SCAROLA:  We're on number three.

       20               THE COURT:  Okay.

       21               MR. SCAROLA:  It would seem that, whether 

       22          Kellogg Huber was provided a copy of the 

       23          settlement agreement in connection with the 

       24          reasons for the retention of that Kellogg Huber 

       25          firm would fall within the scope of that waiver.
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        1               THE COURT:  The reasons -- I would be shocked 

        2          to find -- and maybe this is why I didn't do it, 

        3          is to match the date of the retention and 

        4          settlement agreement.  I would be shocked to find 

        5          that they got the settlement agreement before they 

        6          were retained and the reasons for the retention 
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        7          ended at the retention.  I mean, they obviously 

        8          don't predate the retention.

        9               MR. SCAROLA:  They certainly got the 

       10          settlement agreement before the retention letter 

       11          because the retention letter comes after the 

       12          contempt motion was filed.

       13               THE COURT:  I understand that.  I think it -- 

       14          I don't think there's been a waiver as to this.  

       15          If what you're trying to get at is, did they get 

       16          the settlement agreement before or after they were 

       17          retained, that may be something that's 

       18          discoverable because, if they got it before they 

       19          were retained, it would suggest perhaps it played 

       20          a part in why they were retained.

       21               MR. SCAROLA:  Might I also suggest, Your 

       22          Honor, that there's no necessary implication of 

       23          any privilege at all in responding to this 

       24          question.  If Morgan Stanley provided Kellogg 

       25          Huber with the settlement agreement and Morgan 
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        1          Stanley had a reason for doing it, that there's no 

        2          attorney/client privilege communication at all 

        3          involved in why Kellogg Huber -- why Kellogg Huber 
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        4          was provided a copy of the settlement agreement.  

        5          There is no implication of any communication.  

        6               Morgan Stanley may very well have said, I 

        7          want this settlement agreement to go to Kellogg 

        8          Huber because I want Kellogg Huber to advise us as 

        9          to how we are going to use this settlement 

       10          agreement to our advantage in the currently 

       11          pending litigation and trigger these provisions in 

       12          the settlement agreement.  The President of Morgan 

       13          Stanley could have had that conversation.

       14               THE COURT:  I understand the argument.  

       15          What's the response? 

       16               MR. BEMIS:  Your Honor, we fully answered the 

       17          question, and we didn't waive it.  And you didn't 

       18          find that we waived it.  We've identified in prior 

       19          interrogatories what documents were provided, when 

       20          they were provided.  We've identified pursuant to 

       21          the Rules of Judicial Administration who was 

       22          retained, the dates that they were retained.  We 

       23          have provided the retention letter.  I don't know 

       24          what more we should be obligated --

       25               THE COURT:  We're down to 20 minutes.  I 
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        1          think what you're suggesting is maybe you want to 

        2          ask who gave it to him, and we can come back.

        3               MR. SCAROLA:  No.  I really want to ask why 

        4          it was given to them.  Why did Morgan Stanley give 

        5          this settlement agreement to Kellogg Huber?  Why 

        6          did they do it?  What was Morgan Stanley's thought 

        7          process in giving this settlement agreement to 

        8          Kellogg Huber?  I don't care -- I don't care what 

        9          Kirkland & Ellis's thought process may have been 

       10          at this point in time.  What I want to know is 

       11          what Morgan -- these interrogatories are directed 

       12          to Morgan Stanley.

       13               THE COURT:  I don't have a preamble to see if 

       14          we're asking about agents or not. 

       15               What's the brief response that they should be 

       16          able to ask your client why you gave it to the law 

       17          firm?

       18               MR. BEMIS:  Because it calls for our mental 

       19          impressions and conclusions.

       20               THE COURT:  When you say our --

       21               MR. BEMIS:  Kirkland & Ellis, or in the 

       22          context because that would be where --

       23               THE COURT:  Well, why wouldn't your client 

       24          then simply respond, I relied on advice of 

       25          counsel?
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        1               MR. BEMIS:  We have already -- first of all, 

        2          we waived -- you found we waived no privilege with 

        3          respect to our mental impressions and conclusions.

        4               THE COURT:  Right.  But when you say "our," I 

        5          get confused as to who you mean, you or your 

        6          client. 

        7               MR. BEMIS:  I appreciate that.  I should have 

        8          made that clear.  It is our work product privilege 

        9          when we --

       10               THE COURT:  Again, our, I don't know if you 

       11          mean the client or yours.

       12               MR. BEMIS:  Kirkland's, the lawyer's 

       13          privilege.  We have said that we discussed certain 

       14          issues with regard to, I think it was 

       15          interrogatory number one, the information was 

       16          provided that the decision was made based on the  

       17          information that was available.  For us to have  

       18          to isolate out in the manner that they are 

       19          describing invades our work product privilege and 

       20          our communications with the client on the matter.

       21               THE COURT:  What you're really saying is that 

       22          your client's answer is that, I relied completely 

       23          on the advice of counsel?

       24               MR. BEMIS:  I'm not going to tell you what my 

16div-005962



       25          client relied on because you'll tell me I waived 

                                                                   83

        1          the privilege, and I'm not going to discuss what 

        2          my client relied on in open court.  It's 

        3          privileged.  I'm entitled to communicate with my 

        4          client.  My client is entitled to communicate with 

        5          its other counsel, Kellogg Huber.

        6               THE COURT:  Sure.  But this is the question 

        7          I'm asking:  Interrogatory number three, and I'm 

        8          asking a legal question, if your client made a 

        9          decision to give that agreement to new counsel 

       10          totally apart from any input, would we agree that 

       11          answer wouldn't be privileged?

       12               MR. BEMIS:  Can I just --

       13               THE COURT:  Sure.  Is this one where we need 

       14          to answer it and just do an in-camera inspection 

       15          on whether it's privileged or not? 

       16               MR. BEMIS:  It may well be because what we 

       17          have is an in-house legal department at Morgan 

       18          Stanley that we -- that our communications, as you 

       19          might expect, we deal with the lawyers, and they 

       20          are lawyers licensed to practice all over the 

       21          country, and we communicate with them.  Whatever 
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       22          decisions that they make, they have a -- we have a 

       23          litigation privilege with regard to those as well.  

       24          If Mr. -- if his question is what business man 

       25          independent of any legal advice did something, 
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        1          that's a totally different question than I 

        2          understand is being asked.  I'm not even sure at 

        3          this point what they are asking for.

        4               THE COURT:  I think they're asking the 

        5          question, why were they provided a settlement 

        6          agreement.  And you're lodging a privilege for 

        7          what may be all or a portion of the answer, as I 

        8          understand what you're saying.

        9               MR. SCAROLA:  Why did you, Morgan Stanley 

       10          give the settlement agreement to these lawyers?  

       11          That's the question.

       12               THE COURT:  But --

       13               MR. IANNO:  My problem, Your Honor, it's 

       14          asking for a client's decision in conjunction, 

       15          potentially in conjunction with lawyers either 

       16          inside or outside.  It's clearly a bad question 

       17          that's being asked because they're asking for the 

       18          internal mental impressions.  That's the problem.  
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       19          The question is just improper, and Mr. Scarola is 

       20          just trying to get at that.  He's trying to get at 

       21          decisions made in litigation.

       22               THE COURT:  Let me ask you this:  Would it be 

       23          disclosure of any sort of privileged information 

       24          if the answer was because my lawyer told me to?

       25               MR. BEMIS:  Your Honor, based on the rulings 
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        1          we have here, I mean no disrespect, I don't know 

        2          what it would lead to.  I just don't know.  My 

        3          position on this I've articulated, and you don't 

        4          agree with me.  I think we're entitled to present 

        5          the defense under the due process clause in 

        6          article one, section nine of the Florida 

        7          Constitution in the Fourteenth Amendment, the 

        8          Pappas case, American Tobacco and a legion of 

        9          other cases, and they don't result in a privilege.  

       10          There's been no fact communication disclosures. 

       11               What they want to get into is our top drawer 

       12          as to what the legal department and the law firms 

       13          said to each other as to what they thought about a 

       14          lawsuit.  And that's privileged, whether it's 

       15          attorney/client or work product.
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       16               THE COURT:  Can you represent to me that 

       17          there was no business person at Morgan Stanley 

       18          that elected to hand over the settlement agreement 

       19          or that the decision to turn it over was based 

       20          solely on advice of counsel?

       21               MR. BEMIS:  I think I can.  Can I just ask 

       22          Mr. Clare?  Some of this leg work has been 

       23          done by -- there's a lot of work on this. 

       24               THE COURT:  Sure. 

       25               MR. BEMIS:  The answer is, we believe that to 
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        1          be the case.  If it's not, we ill tell The Court.  

        2          We will answer it as to who the business person 

        3          was, if that's acceptable.  My representation is, 

        4          based on the information I'm standing here in 

        5          court is what I've just told you is a correct 

        6          statement, that it went through the legal 

        7          department. 

        8               THE COURT:  Okay.  What I'm going to need 

        9          then is just a supplemental answer that tells us 

       10          whether any part of the decision was made other 

       11          than on the advice of counsel.  And if any part 

       12          was, then tell us what the answer is.  If it was 
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       13          all made on advice of counsel, that's fine.

       14               MR. BEMIS:   We'll proceed according to your 

       15          order.

       16               THE COURT:  Okay.  Four.

       17               MR. SCAROLA:  Your Honor, I doubt that --

       18               THE COURT:  We have 12 minutes left.  Do you 

       19          want to go back and discuss scheduling, or what do 

       20          we want to do?

       21               MR. SCAROLA:  I really think that it's 

       22          important that we address the scheduling issues 

       23          before we conclude this hearing.  We all need to 

       24          know what's going to happen as far as our trial is 

       25          concerned.
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        1               THE COURT:  Okay.  Well, I mean, that short 

        2          exercise has told me the discovery and the 

        3          contempt is going to take a bit of time.  One 

        4          other thing I wanted to bring up is whether you'll 

        5          have any interest in having a special master do 

        6          any of the in-camera inspection.

        7               MR. BEMIS:  The answer is yes.  In fact, we 

        8          requested that, and we think it's the fairest way.

        9               THE COURT:  From my perspective, quite 
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       10          honestly, it's just a function of time more than 

       11          anything else.

       12               MR. SCAROLA:  May I have just a moment?

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we are not willing 

       15          to agree to a special master.

       16               THE COURT:  That's fine.  Please understand 

       17          that's going to affect the timing.

       18               MR. SCAROLA:  What we are willing to do, 

       19          however, is to submit the issues with regard to 

       20          this discovery to Your Honor on the basis of the 

       21          submissions that have already been made in writing 

       22          and have Your Honor rule on the basis of those 

       23          written submissions.  We've had an opportunity to 

       24          present some argument to The Court.

       25               THE COURT:  Are you all willing to do that or 
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        1          not?

        2               MR. IANNO:  I mean, what this exercise has 

        3          also shown us is The Court has some very probing 

        4          questions that aren't answered in the papers, to 

        5          me.

        6               THE COURT:  If they aren't willing to do it 
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        7          without argument, I'm not inclined on something 

        8          like this to waive argument.  But let's go back to 

        9          the scheduling stuff we were talking about. 

       10               MR. SCAROLA:  May I briefly address those 

       11          issues before Your Honor arrives at any 

       12          conclusions?

       13               THE COURT:  Sure.

       14               MR. SCAROLA:  Your Honor, we filed our 

       15          complaint in this case on May 8th, 2003, which was 

       16          more than a year after we entered into a tolling 

       17          agreement with Morgan Stanley with regard to this 

       18          litigation.  So they were well aware for over a 

       19          year of the potential of this claim coming.  On 

       20          July 10the, 2003 Your Honor denied Morgan 

       21          Stanley's motion to stay discovery, and they knew 

       22          from that point, obviously, that this case was 

       23          going to be proceeding. 

       24               Document discovery in the case was 

       25          substantially completed by September 8th, 2003, 
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        1          and that left Morgan Stanley with a full year in 

        2          which to conduct deposition discovery before the 

        3          September 3rd, 2004 cutoff. 
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        4               Morgan Stanley in that one year's period of 

        5          time has taken a total of 11 depositions.  We have 

        6          taken 29.  They have taken 11.  I've already 

        7          referenced the resources available to both the 

        8          Kirkland & Ellis and Carlton, Fields firms, and 

        9          they are obviously substantial.  And I think that 

       10          that's a factor that The Court needs to take into 

       11          consideration.  The excuse that Morgan Stanley 

       12          agreed to discovery -- the discovery schedule 

       13          before it knew it would be obliged to defend 

       14          against the contempt charges, as stated in the 

       15          graphic that was shown, there was a, quote, 

       16          unexpected, unquote, contempt proceeding, doesn't 

       17          stand even if we find as an excuse that Mr. Bemis 

       18          personally didn't get the March 5th letter and 

       19          ignore the fact that, obviously, Mr. Yannucci did 

       20          get the March 5th letter prior to the agreement. 

       21               And the reason why it doesn't stand even in 

       22          light of Mr. Bemis's contention that he personally 

       23          didn't know is that Morgan Stanley confirmed that 

       24          agreement to the pretrial schedule in open court a 

       25          full week after receiving the motion for contempt.  
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        1          That motion had already been filed when they came 

        2          before The Court and formally agreed to that 

        3          schedule.  They knew what demands they were 

        4          facing.  They have the resources to meet those 

        5          demands if they chose to apply those resources, 

        6          and they simply haven't diligently chosen to apply 

        7          those resources. 

        8               As of the filing of the motion, we had been 

        9          provided and The Court had been provided with no 

       10          indication as to what discovery they really needed 

       11          to take.  Witnesses hadn't been identified.  We 

       12          had a graphic up on the board here, and I would 

       13          certainly like a copy of that because I would like 

       14          to know what it is they intend to do.  We 

       15          obviously didn't have time to take that all down.  

       16          And I would ask The Court to direct them to 

       17          provide us with a copy of that.

       18               MR. BEMIS:  We're going to file a copy as 

       19          part of the court reporter transcript so anyone 

       20          reviewing it knows what was shown to The Court.

       21               THE COURT:  Okay.  Thank you. 

       22               MR. SCAROLA:  The bottom line is, I don't 

       23          think that they have met the burden that they 

       24          ought to be obliged to meet in order to procure a 

       25          three-month continuance of the trial that they are 
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        1          asking for. 

        2               Now, the other argument that they make is the 

        3          supposed inability of Kellogg Huber to participate 

        4          in this case, but, remember, that they have 

        5          repeatedly asserted to Your Honor that the reason 

        6          why Kellogg Huber was retained was in order to 

        7          cross examine Arthur Andersen witnesses at trial.  

        8          So the unavailability of Kellogg Huber, 

        9          particularly when very able co-counsel without a  

       10          conflict of interest has been involved in this 

       11          case from the very beginning and is certainly 

       12          capable of cross examining Arthur Andersen 

       13          witnesses if in fact some disability exists on the 

       14          part of the Kirkland firm, that just ought not to 

       15          play a role in Your Honor's decision as well. 

       16               This discovery can be completed in the three 

       17          months that remain.  With the resources available 

       18          on both sides of this case, the discovery can be 

       19          completed if Your Honor tells us that it needs to 

       20          be completed.  We certainly are prepared to do it.  

       21          We're prepared to devote whatever attorney 

       22          manpower is necessary, whatever attorney-person 

       23          power is necessary to get that job done.  And they 

       24          ought to be obliged to do that as well. 
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       25               All of that being said, we're still willing 

                                                                   92

        1          to agree to a brief continuance, a delay of 30 

        2          days to give them an additional month to get the 

        3          job done if that's going to be of some help, but 

        4          we ought not to be pushed back into an April trial 

        5          date.  One of the concerns that we have is there's 

        6          a different composition of the venire that exists 

        7          in April than exists in January and February in 

        8          this community.  That is a concern of ours.

        9               THE COURT:  I appreciate your candor.

       10               MR. SCAROLA:  Well, I'm telling Your Honor 

       11          exactly what the truth is in that regard.  That's 

       12          a factor we have taken into consideration in terms 

       13          of setting up this schedule.  It's something that 

       14          we need to anticipate on behalf of our client, and 

       15          it's an important factor to us.  We're not 

       16          opposing a continuance for arbitrary or capricious 

       17          reasons.  This is an important case.  Both sides 

       18          deserve ample time in which to get it prepared, 

       19          but we have been given ample time in which to get 

       20          it prepared. 

       21               THE COURT:  I need you to address the 
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       22          contempt because I do think --

       23               MR. SCAROLA:  As far as the contempt is 

       24          concerned, my position remains the same.  If they 

       25          are willing to abbreviate the proceedings 
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        1          necessary to enable us to get the discovery to 

        2          which we are entitled, we are prepared to go 

        3          forward with the contempt hearing at the very 

        4          earliest date that Your Honor chooses to give us 

        5          in light of whatever burden they are willing to 

        6          accept, but we ought not to be obliged to proceed 

        7          with the final hearing on the contempt without 

        8          getting at least the very basic discovery that we 

        9          have requested at this point.  We're willing to 

       10          submit those issues to The Court on the basis of 

       11          the written pleadings that we have given you.  

       12          Obviously, they've resisted that for whatever 

       13          reason, but that ought not to interfere with our 

       14          ability to get our trial date. 

       15               Let me make sure that my co-counsel doesn't 

       16          wish me to add anything to that or have anything 

       17          else to say. 

       18               Okay.  Thank you, Your Honor.
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       19               THE COURT:  Okay. 

       20               MR. SCAROLA:  Your Honor, there is one more 

       21          comment that I might make.  They put up a whole 

       22          lot of names on that board, and, obviously, there 

       23          are some people whose names on that list we 

       24          recognize and acknowledge to be significant 

       25          witnesses.  Mr. Perelman, for example, we wouldn't 
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        1          argue that that's testimony that they'll obviously 

        2          want to have in advance of trial.  But without any 

        3          showing whatsoever with regard to the significance 

        4          of the other names, it would clearly be improper, 

        5          I suggest, to grant a continuance of this case on 

        6          the basis of inability to depose people the 

        7          significance of whom has never been demonstrated 

        8          to this Court.

        9               THE COURT:  What did you want to respond?

       10               MR. BEMIS:  I'm a little bit surprised by the 

       11          venire argument since we started with a venire in 

       12          August.  We suggested a venire in October.  Now 

       13          January is appropriate, and now April is 

       14          inappropriate.  I don't think that's an 

       15          appropriate decision point on the case. 
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       16               With regard to -- if they want to move this 

       17          proceeding along and abbreviate the schedule, I'm 

       18          shocked that they won't agree with a special 

       19          master so that we can move the process forward 

       20          before a special master, which we think not only 

       21          is more expeditious, but we think it has some side 

       22          benefits of having a neutral party who is not a 

       23          decision-maker have to review these matters.  And 

       24          there is precedent for that.  We cited it in our 

       25          papers.  I won't repeat it here. 
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        1               The argument, you know, fundamentally is, 

        2          we've got a thousand lawyers, we haven't acted 

        3          promptly.  I reject that argument.  We cannot walk 

        4          down the hall, grab people out and say, take seven 

        5          boxes of documents, very complex financial 

        6          documents, very complex merger transactions and 

        7          run out and take a deposition for two days.  It 

        8          does not work that way. 

        9               We are -- we have been from the outset, we in 

       10          the sense of Kirkland & Ellis, my client, me 

       11          probably more so because I got into the case so 

       12          late, we have been, I have been, other people have 
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       13          been catching up, if you will, from the five years 

       14          that these gentlemen have been prosecuting two 

       15          lawsuits.  They already did two of these.  The 

       16          fact that we got hundreds of thousands of 

       17          documents in September doesn't mean we knew what 

       18          was in the documents, that we understood the 

       19          documents, that we've collated them.  We got, I 

       20          believe it was 400 deposition transcripts in that 

       21          time period.  I still haven't read all the 400, 

       22          and I'm not sure I'll ever get through all of them 

       23          before we get to trial. 

       24               We have been working at a breakneck pace, as 

       25          the calendars show.  The facts speak for it.  If 
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        1          you disagree with me on that, you will.  The fact 

        2          is we have, not 30 days left as Mr. Scarola 

        3          suggests, we've got 11 days left in August that 

        4          are open to do something.  We can't get done. 

        5               The depositions that I put up there are 

        6          depositions they wrote us that they wanted to 

        7          take, that we have notified them that we want to 

        8          take.  They have been identified in various 

        9          documents as key players.  That's what's there.  

16div-005977



       10          Now, will every one of them get deposed?  The 

       11          chances are there will be some that will drop out 

       12          for a host of reasons, whether it be illness.  

       13          We've got a key witness who has had cancer.  We've 

       14          got a witness who's a director who's in the 

       15          hospital.  It may be that we never get some of 

       16          those people in the end result.  The fact is, if 

       17          you just look at what's already scheduled, there's 

       18          16 business days of pending material that we've 

       19          requested that we don't have.  And this week alone 

       20          I think we had, I think it was four days 

       21          originally, or next week we have like four days of 

       22          depositions scheduled, and stuff is just moving 

       23          day by day with cancellation.  We just need some 

       24          breathing space, and we need at the same time to 

       25          get the contempt done. 
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        1               We don't want a stay of discovery.  All we 

        2          want is to give us a moving date so that we can 

        3          complete the fact discovery while simultaneously 

        4          Your Honor deciding what is a fair date to set 

        5          this for a hearing.  All of the discovery has been 

        6          answered at this point.  Now, you entered your 
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        7          order.  We understand that, and we've got these 

        8          motions to compel.  It's not like this is starting 

        9          from scratch.  They filed that motion on March 

       10          12th with no evidence.  It was improperly filed.  

       11          They should have filed it with proper evidence.  

       12          They had their time.  We responded.  Yes, we've 

       13          got disagreement.  We don't have any agreement 

       14          with what they responded to us either.  But we're 

       15          the ones being charged.  We're entitled to a 

       16          hearing, and we respectfully request you do it as 

       17          promptly as you can in whatever procedure you 

       18          think is appropriate.  Give us a date to work 

       19          against, and we'll be here with bells on to try 

       20          this case.

       21               THE COURT:  Let's talk about a couple things 

       22          in the time we have left.  First of all, I would 

       23          agree this case is not going to be ready for trial 

       24          in January.  I do think it could be ready in 

       25          March.  I don't -- my JA is out today, and at the 
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        1          case management conference if you come with your 

        2          schedules for March and also check your schedules 

        3          for the dates.  On the things we have leading up 
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        4          to the trial, we're probably going to want to 

        5          reset some of those so we can get those set at the 

        6          next case management conference.  For instance, I 

        7          want to check on spring vacation.  I don't want to 

        8          set it now and then discover we all have problems.  

        9          If we know March is what we're looking at -- we 

       10          still think it's 15 days?

       11               MR. BEMIS:  Based on a four-day trial 

       12          schedule, I still think that's probably correct.  

       13          I think you said you work four days a week?

       14               THE COURT:  Fifteen days is what I asked.

       15               MR. BEMIS:  Fifteen trial days, excuse me.  

       16          But you're still doing a four day a week trial?

       17               THE COURT:  Yes.

       18               MR. BEMIS:  We're looking at 15 days spread 

       19          over four weeks?

       20               THE COURT:  Four weeks, right.  I'm still 

       21          concerned about the motion for contempt just 

       22          because I don't think we can arbitrarily set a 

       23          time for it to be heard now unless everybody 

       24          agrees because I just see these discovery issues 

       25          are going to take a while.  I'm afraid if I set 
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        1          aside a day, say, in September or October, we're 

        2          going to get to that day, and the discovery 

        3          disputes aren't going to be resolved by then.

        4               MR. BEMIS:  If you give us a date in 

        5          September, you can change it.

        6               THE COURT:  I can but then I have a day open 

        7          in my book.

        8               MR. BEMIS:  We're going to be here before 

        9          that date in September, but give us a date to work 

       10          against.

       11               THE COURT:  I understand that.  I need a 

       12          better sense of how long that's all going to take.  

       13          Quite honestly, to the extent I have to do 

       14          in-camera inspections, I have to try to fit those 

       15          in the same way I'm trying to fit in the order on 

       16          the conflict of laws.  I just can't commit now to 

       17          a date and say six weeks and know we're going to 

       18          have all those disputes done by then.

       19               MR. BEMIS:  Then can we have a special 

       20          master?

       21               THE COURT:  Only if they agree to bear the 

       22          cost and they told me they won't, which I can't 

       23          make them.

       24               MR. BEMIS:  You're right.

       25               THE COURT:  I understand this is something 
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        1          that everybody wants done.

        2               MR. SCAROLA:  What I will represent to The 

        3          Court, Your Honor, is that we'll carefully 

        4          consider the special master issue.  We'll see if 

        5          there is someone available who we feel comfortable 

        6          with and whether the cost issues involved can be 

        7          appropriately agreed to.

        8               THE COURT:  It only makes sense if it's 

        9          somebody you're both going to be comfortable with; 

       10          otherwise, you'll just file the objections anyway 

       11          and come back.

       12               MR. BEMIS:  I don't see how the cost issues 

       13          can be paramount in this case.

       14               MR. SCAROLA:  We won't write that off 

       15          entirely.  We have serious reservations about it.  

       16          We're not prepared to agree to it at this time, 

       17          but we'll certainly give it further careful 

       18          consideration.

       19               MR. BEMIS:  Your Honor, thank you very much.

       20               THE COURT:  You all have a wonderful weekend.

       21               MR. SCAROLA:  Thank you.  You do the same.

       22               MR. IANNO:  Thank you, Your Honor.

       23               MR. BEMIS:  Thank you.

       24               (Thereupon, the foregoing proceedings were 
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       25          concluded at 11:03 a.m.)
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                               C E R T I F I C A T E

              
              
              THE STATE OF FLORIDA     )
                                       )
              COUNTY OF PALM BEACH     )
              
              

                   I, Cindy A. York, Registered Professional 

              Reporter, do hereby certify that I was authorized to 

              and did report the foregoing proceedings at the time 

              and place herein stated, and that the foregoing is a 

              true and correct transcription of my stenotype notes 

              taken during said proceedings. 

              

                   IN WITNESS WHEREOF, I have hereunto set my hand 

              this 24th day of July 2004.        

              

                   

              
              
                             _________________________________  
                             CINDY A. YORK
                             Registered Professional Reporter
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JN THE CIRCUIT COURT OF THE 
FJFTBENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF BEARING 

NOTICE IS HEREBY GIVEN that a hearing bas been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#S71076.10 

August 2, 2004 

8:45am. 

Palm.Beach County Courthouse, Courtroom 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion for Enlargement of Time to 
Comply with This Court's July 12, 2004 Order 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page2 

KINDLY OOVERNYOURSBLVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the isso.es 
contained in the foregoing motions or matters will be made with opposing counsel 
prior t.o hearing OD these matt.en on the Court's Motion Calendar. 

If you are a pBJSOn with a disability who needs any acMtnmodation in order IO puticlpate in this 
proceeding, you are entided, at uo costs to )'OU. to tbe provision of certain assistance. Please contact 
the ADA COordinatorin the Administmtivo Office Of the Court. PalJJlBeach Coumy Courthouse, 
20SNOifb.DixieHighway,JloomS.2SOO, WestPalm.Beach,Florida33401;telephonenwnber(S61) 
3SS-24l 1 within two (2) worldng days ofyom receipt of this notice; if you are hearing or voice 
impaired, call l-B00-9SS-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on tbis� 
day of July, 2004. 

Thomas D. Yannucci. P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Bl'Own 
KIRKLAND & ELLIS LLP 
655 tSlh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

WPB#S71076.10 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA. 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571076.10 

CARLTON FIELDS WPB 

8ERVICE LIST 

� 004/024 

Colema11 v. Morgan Stanley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Pagc3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plain� 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

��������������---'' 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

JN nm CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-5165 AI 

Ill 005/024 

MORGAN STANLEY'S MOTION FOR ENLARGEMENT OF TIME TO COMPLY 
WITH THIS COURT'S JULY 12, ORPER 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), by and through its undersigned counsel, moves this Court to 

enlarge the time for Morgan Stanley to comply with the Court's July 12, 2004 Order that require 

an in camera submission of privilege material. In support of its motion. Morgan Stanley states as 

follows: 

1. On July 12, 2004, this Court entered an Order requiring Morgan Stanley to 

supplement and provide answers to certain Interrogatories relating to Plaintiff's Motion for 

Contempt. Specifically, the July 12, 2004 Order required Morgan Stanley to provide certain 

amended responses directly to the Comt in a sealed envelope within twenty (20) days. The 

deadline for in camera submission is August 2, 2004. 

WPB#S82831.2 
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2. In its Order, the Court recognized the potential for appellate review concerning 

waiver of certain privileges. Any review of the July 12, 2004 Order would be via Petition for 

Certioiari which is not required to be filed and served until August 11, 2004. 

3. Morgan Stanley respectfully requests that the Court extend the deadline for 

providing the amended responses for in camera review witil August 20, 2004 for the following 

reasons: 

a) On July 26, 2004, counsel for Plaintiff refused to agree to a Special Master to 

issue a report and reco endation concerning privilege issues. As the Court 

stated on July 23, 2004, e Court would not be able to rule on these issues 

quickly;, therefore, there wo d be no prejudice if this short extension was granted. 

b) The deadline for seeking pellate review of the July 12, 2004 Order is August 

11, 2004. Due to the other · ssues pending in this action, Morgan Stanley requires 

additional time to analyze hether to seek appellate review of the July 12. 2004 

Order. If appellate revie is sought, it would be unnecessary for the Court to 

tion until the appellate review is completed. At the 

very least. the deadline sh uld be extended until after the deadline for filing a 

Petition for Certiorari. 

c) The next Case Mana.gem.en Conference in this matter is scheduled for August 13, 

2004. It is anticipated that 'tional issues concerning the Motion for Contempt 

and related discovery be ra sed at that conference. Morgan Stanley believes that 

the Court•s rulings at the C e Management Conference on August 13, 2004 will 

have a direct impact on e application of the Cow-t's July 12, 2004 Order. 

WPB#�82831.2 2 
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Therefore, compliance wi the July 12, 2004 Order should be delayed until after 

the August 13, 2004 Case gem.ent Conference. 

4. Morgan Stanley will provi amended responses t.o the Interrogatories as required 

by the July 12, 2004 Order for any no -privileged information that was not required to be 

submitted to the Court for in camera insp 

WHEREFORE. Morgan Stanley ectfully requesu that this Court enlarge the time for 

. Morgan Stanley to comply with_ the Co s July 12, 2004 Order until August 20, 2004 together 

ATE OF SERVICE 

I HEREBY CERTIFY that a tru aod correct copy of the foregoing ha.! been furnished 

to all counsel of record on the attached se · ce list by facsimile and Federal Express on this # 
day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Streett N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley Senior Fundz g, 
Inc. 

WPEl#S828J 1.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPalmBeach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��,f. i0Shfu1no, Jr, 
FloridaBarNo. 655351 

3 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One JBM Plaza. Suite 400 
Chicago, n. 606119 

WPB#582831.2 

CARLTON FIELDS WPB � 008/024 

SERVICE LIST 
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COLEvlAN (PARENT) HOLDINGS, lNC., 

Plaintiff(s), 

\'S. 

MORGAN STA>JLEY & CO., INC., 

Dcfcndant(s). 

lN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COL'NTY, 

FLORlDA 

CASE NO. CA 03-5045 AI 

CASE J\O. CA 03-5165 Al 

MORGAN STANLEY SENIOR FU;\DlNG, lNC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant( s). 

ORDER ON COLEMAN (PARENT) HOLDINGS, JNC.'S A�D MACANDRE\VS & 

FORnES HOLDINGS, INC.'S MOTION TO CO:\lPEL A�S\VERS TO 

INTERROGATORIES AND REQUESTS FOR PRODLCTJON AND '.\IS & CO. AND 

l\1SSF'S OBJECTIONS TO INTERROGATORIES 

THIS CAUSE came before the Cou11 July 23, 2004 on Coleman (Parent) Holdings, 

lnc.'s and MacAndre\vs & Forbes Holdings, Inc.'s Motion to Compel Answers to 

Interrogatories and Requests for Production, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, lnc.'s and 

MacAndre\vs & Forbes Holdings, Inc.'s Motion to Compel Answers to Interrogatories and 

Requests for Production is Granted, in pai1, Denied, in part, and ruling deferred, in pai1. 

The Court finds that Coleman (Parent) Holdings, Inc. , and MacAndrews & Forbes Holdings, 

Inc., failed to make a prima facie case that the crime fraud exception applies. Sec Butler_ 

Pappas, et al. \'. Coral Reef of Kev Biscayne Developers. Inc., 873 So. 2d 339, (Fla. 3d DCA 
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2003). It is further 

ORDERED AND ADJUDGED that MS & Co. and MSSF's Objection to 

Interrogatory 1 is O\'erruled, in part. The first sentence of the interrogatory is stricken. The 

first se\'en words of the second sentence are stricken and "Identify" substituted in their 

place. MS & Co. And MSSF shall ser\'e their ansvvcrs to the interrogatory as so modified 

within 20 days. It is fm1her 

ORDERED AND ADJL'DGED that \1S & Co. and MSSF's Objection to 

Interrogatory 2 is sustained. It is further 

ORDERED AND ADJUDGED that MS & Co. and MSSF's Objection to 

Interrogatory 3 is sustained, in pm1. and o\'erruled, in par1. MS & Co. shall supplement its 

answer to address whether any pm1 of the decision was made other than on ad\' ice of 

counsel and, if so, shall ans\\'er the Interrogatory as to that part, within 20 days. It is fm1her 

ORDERED AND ADJUDGED that the Cou11 defers ruling further on \1S & Co. and 

MSSF's Objections to Interrogatories and Requests for Production, pending further hearing. 
/' "] �/ 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this d'O_ 

day of July, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakevic\\' A \·e., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solm·y, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 6061 1 

11h---/ 
/ 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER ON COLEMAN (PARENT} HOLDINGS, INC. 'S AND MACANDREWS & 

FORBES HOLDINGS, INC. 'S MOTION TO COMPEL ANSWERS TO 
INTERROGATORIES AND REQUESTS FOR PRODUCTION AND MS & CO. AND 

MSSF'S OBJECTIONS TO INTERROGATORIES 

THIS CAUSE came before the Court July 23, 2004 on Coleman (Parent) Holdings, 

Inc.'s and MacAndrews & Forbes Holdings, Inc.'s Motion to Compel Answers to 

Interrogatories and Requests for Production, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s and 

MacAndrews & Forbes Holdings, Inc.'s Motion to Compel Answers to Interrogatories and 

Requests for Production is Granted, in part, Denied, in part, and ruling deferred, in part. 

The Court finds that Coleman (Parent) Holdings, Inc., and MacAndrews & Forbes Holdings, 

Inc., failed to make a prima facie case that the crime fraud exception applies. See Butler, 

Pappas, et al. v. Coral Reef of Key Biscayne Developers. Inc., 873 So. 2d 339, (Fla. 3d DCA 
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2003). It is further 

ORDERED AND ADJUDGED that MS & Co. and MSSF's Objection to 

Interrogatory 1 is overruled, in part. The first sentence of the interrogatory is stricken. The 

first seven words of the second sentence are stricken and "Identify" substituted in their 

place. MS & Co. And MSSF shall serve their answers to the interrogatory as so modified 

within 20 days. It is further 

ORDERED AND ADJUDGED that MS & Co. and MSSF's Objection to 

Interrogatory 2 is sustained. It is further 

ORDERED AND ADJUDGED that MS & Co. and MSSF's Objection to 

Interrogatory 3 is sustained, in part, and overruled, in part. MS & Co. shall supplement its 

answer to address whether any part of the decision was made other than on advice of 

counsel and, if so, shall answer the Interrogatory as to that part, within 20 days. It is further 

ORDERED AND ADJUDGED that the Court defers ruling further on MS & Co. and 

MSSF's Objections to Interrogatories and Requests for Production, pending further hearing. 

DONE AND ORDERED in West Palm Beaci{,)alm Beach County, Florida this � 

day ofJuly, 2004. . 

�----
copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 
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July 28, 2004 

ByTelecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 P.02/05 

JENNER�BLOCK 

JDnnc:r & Block LLP 
One IBM Plaza 
Chicago, ll.. 60611 
Tel 312·222-9350 
www.jenncr.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washingtoo, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

We accept August 12, 2004 for Mr. Harris' deposition. A notice of deposition is enclosed. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_t 133001_1 
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COLEMAN (P AREN1) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������----' 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 
I 

NOTICE OF TAKING VIDEOTAfED DEPOSmONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTONFmws, P.A. 
222 Lake View Avenue 
Suite 1400 
WestPalni Beac� FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and location set forth below: 

DEPONENT DATE AND TIME 

I Brooks Harris I August 12, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017. The deposition will be recorded by videotape and stenographic means. 
The deposition will be taken before a person authorized to administer oaths and will continue 
day to day until completed. 

The videotape operator will be Esquire Deposition Services located in New York, New 
York. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 28th day of July 2004. 

Dated: July 28, 2004 

Jerold S. Solovy 
JENNER&. BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENI) HOLDINGS INC. 

By:�� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

&. SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

JENNER AND BLOCK LLP 

SERVICE LIST 

-3-

312 527 0484 P.05/05 

TOTAL P.05 
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Michael C. Occhuizzo 
To Call Writer Directly: 

(202) 879-5205 
mocchuizzo@kirkland.com 

KIRKLAND &... ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

July 29, 2004 

BY FACSIMILE AND FEDERAL EXPRESS 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

Facsimile: 
202 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to your July 28, 2004 letter concerning Mr. Engelman's deposition. 
We accept the proposed date of August 4, 2004, for Mr. Engelman's deposition, however we 
request that the deposition begin at 9:30 a.m. Enclosed please find a Notice of Deposition for 
Mr. Engelman. 

Enclosure 

cc: Joseph Ianno, Jr., Esq. 
John Scarola, Esq. 
Jerold S. Solovy, Esq. 

Chicago London 

Sincerely, 

/)1 tJ/J c tM;) 
Michael C. Occhuizzo 

Los Angeles New York San Francisco 

16div-006001



COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
VS. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company Incorporated and 

Plaintiff Morgan Stanley Senior Funding will take the videotaped deposition of Irwin Engelman, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on August 4, 2004, at 9:30 a.m. and continue from day to day until completed at 

the offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

of 216 E. 45th Street in New York, New York. The witness is instructed to bring all books, 

papers, and other things in his possession or under his control relevant to this lawsuit (and not 

previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 29th 

day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 . 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: �{.alf7 
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l 
SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

3 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plainitff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, . 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

Case No. 2003-CA 005045 AI 

Case No. 2003 CA 03-5165 Al 

WACHOVIA BANK, N.A.'S 
MOTION TO QUASH SUBPOENA OR, 

IN THE ALTERNATIVE, MOTION FOR PROTECTIVE ORDER 

Non-party \Vachovia Bank, N.A. ("Wachovia"), pursuant to Florida Rule of Civil 

Procedure 1.410( c ), moves to quash the subpoena served upon Wachovia by Coleman 

(Parent) Holdings Inc. and MacAndrews & Forbes Holdings, Inc., issued on July 12, 

2004, or, in the alternative, pursuant to Florida Rule of Civil Procedure l.280(c), moves 

for entry of a protective order, and in support states: 

WPB:l 83822:1 
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•. 

1. On or about August 4, 2003, Wachovia was served by CPH with a Notice 

of Deposition for August 15, 2003, together with a Subpoena Duces Tecum directed to 

the Custodian of Records of Wachovia bank (the "First Subpoena"). 

2. The First Subpoena requested 58 categories of documents for the period 

January 1, 1996 through the date of trial in this matter. The First Subpoena further 

requested documents from two arbitrations, nine other lawsuits and two separate SEC 

Administrative Proceedings. 

3. After an extensive review of over 20,000 pages of documents, Wachovia 

produced 7 banker boxes of documents responsive to the First Subpoena. 

4. On or about July 12, 2004, CPH and MAFCO issued a second subpoena 

duces tecum for the deposition of Wachovia's Custodian of Records (the "Second 

Subpoena") attached as exhibit A. 

5. Attachment A to the Second Subpoena requests 13 categories of 

documents for the period January 1, 2001 "through the date of trial" of this matter. See 

instructions paragraph 3, page 4. Further, the Second Subpoena seeks documents 

regarding four distinct Morgan Stanley entities. See definitions paragraph 6, page 4. 

6. On its face, the Second Subpoena is patently overbroad, unduly 

burdensome, vague, ambiguous, requests commercially sensitive, privileged and/or 

confidential documents. Indeed, the instruction seeking documents from January 1, 2001 

"through the date of trial" of this matter appears to be an attempt to make the subpoena a 

continuing request. Surely, if the Florida Rules of Civil Procedure do not require a party 

to supplement its discovery responses, a non-party cannot be expected to do so. 

WPB: 183822:1 
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7. Further, in preparing this Motion, Wachovia has reviewed the Court file 

for the instant case to determine the relevant issues. During the course of this review, 

Wachovia has learned that at least some of the documents sought from Wachovia are 

publicly available in as much as the Coleman/ Andersen settlement is attached to an order 

in the court file dated December 4, 2003. Accordingly, it would seem at least certain 

items listed in the Second Subpoena are unnecessary as the documents are publicly 

available to CPH and MAFCO. 

8. Accordingly, Wachovia has written CPH and MAFCO's counsel to 

inform them of Wachovia's position and to request a narrowing of the documents sought 

by the Second Subpoena. 

9. Due to the breadth of the Second Subpoena, some of the documents 

responsive to the Second Subpoena have previously been produced in response to the 

First Subpoena. 

10. Moreover, certain documents requested may concern a depositor or 

borrower other than CPH and MAPCO. Pursuant to Florida Statute 655.059, the books 

and records of a financial institution are confidential and are only available for inspection 

and examination as proscribed by Florida Statue 655.059(2)(b). 

11. Further, there may be confidentiality provisions in Wachovia's agreements 

with its borrower/depositors that preclude Wachovia from disclosing the information 

requested to third parties without the borrower/depositor's consent and/or prior court 

order. 

12. Wachovia is unaware of any "agreement" by the borrower/depositor or 

court order requiring the release of the information requested in the Second Subpoena. 

WPB:l83822:1 
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13. For these reasons, the Second Subpoena should be quashed. Alternatively, 

and at a minimum, a protective order is warranted to reduce the scope of the Second 

Subpoena, to ensure the confidentiality of Wachovia's books and records is maintained, 

to allow sufficient time for the preparation of a privilege log and confidentiality 

agreement, and to allow Wachovia sufficient time to review its records prior to producing 

. 
d 

I 
any responsive ocuments. 

14. If required to produce documents in response to the Second Subpoena, 

Wachovia requests it be compensated in accordance with Florida Statute 655.059(1)(e), 

effective July 1, 2004, and Florida Statute 92.153. Wachovia requests the Court to 

establish the appropriate rate of compensation for Wachovia's search, retrieval, copying 

and preparation of documents in response to the Second Subpoena. 

WHEREFORE, Wachovia Bank, N.A., respectfully requests entry of an order 

quashing the Second Subpoena or, in the alternative, entry of a protective order and for 

such other and further relief the Court deems just and proper. 
'.\;::::v 

Dated this'J \ day of July 2004. 

RUDEN, McCLOSKY, SMITH, 
SCHUSTER & RUSSELL, P.A. 
222 Lakeview A venue, Suite 800 
West Palm Beach, Florida 33401 
Telephone: 561/838-4500 
Facsimile: 561/514-3437 

By: 

1 If the Court does not quash the Second Subpoena, Wachovia anticipates it will need approximately 60 
days to review its files to respond to the Second Subpoena. 

WPB:l 83822:1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing document was 

furnished by US Mail this ,2 �\� of July, 2004 to: Jack Scarola, Searcy Denney Scarola 

Barnhard & Shipley, P.A., 2139 Palm Beach Lakes Blvd, West Palm Beach, FL 33409; 

Jerold S. Solovy, Jenner & Bock, LLP One IBM Plaza, Suite 4400, Chicago, IL 60611, 

Joseph Ianno, Jr., Carlton, Fields, et al, 222 Lakeview Avenue, Suite 1400, West Palm 

Beach, FL 33401; and to Thomas D. Yannucci, P.C., Thomas A. Clare, Brett McGurk, 

Kirkland and Ellis, 655 151h Street, NW, Suite 1200, Washington, DC 20005. 

WPB:l 83822:1 
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#230 )8 )/smk IN THE CIRC UIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, TN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COL:'.t-IAN (PARENT) HOLDINGS INC. , 
Plaintiffs, 

vs. 
MOF.G AN STANLEY & CO., INC. 

Defendant. 
I 

�v10J.C: AN STANLEY SENIOR FUNDING, 
INC.. 

Plaintiff, 
vs. 
MAC.ANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 
--- ----------- I 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UND.ER SEAL 

COLEMAN (PARENT) HOLDINGS INC. and MACANDREvVS & FORBES 
HOLD NOS, INC. hereby give notice of the filing of COLEMAN (PARENT) HOLDINGS 

INC. 'S AND MACANDREWS & FORBES HOLDINGS, INC. 'S MOTION TO CLARIFY 

THI�; c :OUR T'S JULY 26, 2004 ORDER ON CPH'S AND MAFCO'S ORE TENUS MOTION 

ANf1 "HIS COURT'S DECEMBER 4, 2003 ORDER ON MORGA N  STANLEY'S MOTION 

TO : ( >MPEL PRODUCTION OF SETTLEMENT AGREEMENT, Filed under Seal on this 

date. 

I HEREBY CERTIFY that a true and correct �9pf0Til�l· foregoi�? g bas)sfter!)\U"nisl
.
1ed by 

Fax m I Federal Express to all counsel on the attac!;ea list on th s .. 2&7" \\ 9fiy' 9f/j \J h.;: , 
700L / 

/ I ,...·--····,'{ / / I 
- . 

i ... --------//;��,_.-<�.: (_�· -:(�-·!_.---·· 
JACK SCAROLA 
Florida'Bat No.: 169440 

I , 
Searcy Denney Scarola 

I . B�Jt1hmi & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach , FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorney s for Coleman (Parent) Holdings, Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-006010
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Colena 1 (Parent) Holdings Inc. vs Morgan Stanley & Company 
No tic� < )f Filing Pleading Under Seal 
Case \.Jc . : 2003 CA 005045 AI 

Joser h anno, Jr., Esquire 
Carlt )11 Fields, et al. 
222 I .a: :eviev.' A venue 
SuitelL 00 
West P Lim Beach, FL 33401 

Thorrn: D. Yannucci, P.C. 
Thor rn ; A. Clare 
Brett !\. cGurk 
Kirk ai d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was iii gton, DC 20005 

Jerold ; , Solovy, Esq. 
Jenn �r & Block LLP 
One IE M Plaza 
Suite 4 �00 
Chic at o, IL 60611 

!=OUNSEL LIST 

2 

·� .-,�-�·-. 
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COL �� IAN (PARENT) HOLDINGS INC., 
:>]aintiff, 

vs. 

MOF .GAN STANLEY & CO., INC., 
Defendant. 

I --------------------

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO . CA 03-504:: AI 

MOLC AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACP l\TDREWS & FORBES HOLDINGS, INC., 
et al, 

Defendants. 
I --------------------

COLEMAN (PARENT) HOLDINGS INC.'S AND 

lVIACANDRE\VS & FORBES HOLDINGS, INC.'S. 

MOTION FOR ENTRY OF ORDER CONCERNING 
SUPPLE1\'1ENT A TION OF INTERROGATORY RESPONSES 

�001/005 

Coleman (Parent) Holdings Inc. ("CPH") and MacAndrews & Forbes Holdings, Inc. 

("M <\] CO"), by their attorneys, hereby request that this Court enter an Order concerning the 

supr le nentation of inteITogatmy responses in the form set fo11h in Exhibit A. In support of this 

mot 01 , CPH and MAFCO state as follows: 

I. Throughout the course of discovery in this case, the pmiies have served 

inte:TC gatory answers that might have become out of date with the passage of time. Giv•:m that 

fact a 1d that the Florida Rules of Civil Procedure do not provide that discovery responses need 

to t e supplemented, CPH and MAFCO respectfully request that this Comt enter an Order 

pro''iC ing for supplementation of interrogatmy responses. 

2. The patties already ha\·e agreed in principle that supplementation should occur. 

Ind1:e1 l, the paities have exchanged drafts of a stipulation providing for the supplementation of 

16div-006012
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inteno! atory responses, and the parties have agreed to much of the l anguage in that stipui ation. 

Then: i ;, however, one important point about which the parties disagree. CPI-I and MAFCO 

want tc ensure that the parties' responses are "complete and accurate," but Morgan Stanley & 

Co.,: 111. and Morgan Stanley Senior Funding, Inc. (collectively, "Morgan Stanley") object to the 

inclu ;ic n of such language. The parties' competing versions of the d isputed stipulation provision 

are a:; f )llows: 

CPH's and JVIAFCO's version: "AH paiiies shall supplement and update their 
[nte1Togatory responses to the extent necessary to render all responses complete 
md accurate as of the time of the update, thirty days prior to the close of fact 
::liscovery. 

Morgan Stanley's version: "All parties shall supplement and update their 
Inte1Togato1y responses in compliance with the Florida Rules of Civil Procedure, 
to the extent necessary, on or before thirty days prior to the close of fact 
discovery. 

3. We have asked Morgan Stanley \Vhat it finds objectionable about the "complete 

and ;,c1 urate" standard. We also have asked whether Morgan Stanley believes that its proposed 

langl ia: ;e - "in compliance with the Florida Rules of Civil Proced ure" - mean 5 that 

inter·o. ;atmy answers do not have to be "complete and accurate." But Morgan Stanley demurs, 

repeHti ig only that it will provide intenogatory answers that comply with Florida's ruk:s. If 

Morga 1 Stanley believes that Florida ' s mles require something other than "complete and 

accu ·a1 e" answers, ·we have a /very significant disagreement about the parties ' discovery 

ob lie at ons, and since the Florida Rules of Civil Procedure do not require any supplementation, 

lang: ia �e requiring updates "in compliance with the Florida Rules of Civil Procedure" creates an 

i::IUIU. g1 ily. 

4. CPI-I's and MAFCO's version of the disputed provision is straightforward and in 

acco:·d mce with this Court's views about the information that inteITogatories should contain. 

Spec if cal ly, at the July 23 hearing, this Court expressly stated that "v,.e need intenogatmy 

2 
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answ�r: that are complete and truthful." See Ex. B, 7123104 Tr. 9:19-20. Morgan Stanley's 

refus 1! to agree with the uncontroversial proposition that the supplemental inteIT0;5atory 

respc m .::s must be "complete and accurate" causes us concern and leads us to seek relief from the 

Cour :. 

5. The Court should require both sides to provide complete and accurate 

supp e1 1ents to their inte1Togatory responses 30 days before the close of fact discovery. 

For the foregoing reasons, CPH and MAFCO request that this Court enter the Order 

conc,:11 ing supplementation of inten-ogatories that is attached hereto as Exhibit A. 

Date i: July 30, 2004 

Jerold ). Solovy 
Ronde L. Marmer 
Jeffr::y T. Shaw 
JEN '-II R & BLOCK LLP 
One IE M Plaza 
Chica§:>, Illinois 60611 
(312): 22-9350 

#1132(64 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. and 
MACANDRE,VS & FORBES HOLDINGS, INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
- _ __.,, ;�l 'l t .. �--Fax ;m J Federal Express to all counsel on the attached list on this /I; day of 

. J r , 
_-::.::.. ii ,_.LI , 2004. 

JACK �AROLA 
Florida Ba/No.: 169440 
Seaify Jtfenney Scarola 
Bp9:ifiart & Shipley, P.A. 

2 I 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 3340:� 
Phone: (561) 686-6300 
Fax: (561)684-5816 
Attorneys for Coleman(Parcnt)Holdings In:::. 
and MacAndrews & Forbes Holdings, Inc. 

16div-006015
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Joseph Ianno, Jr., Esquire 
Carl1m Fields, et al. 

222: Ja .ccview A venue 
Suit� l• 00 
Wes F llm Beach, FL 33401 

Thoma; D. Yannucci, P.C. 
Tho111a :> A. Clare 

Bret l\ !cGurk 

Kirk.ai d and Ellis 
655 l5 h Street , N.vV., Suite 1200 
Was 1i1 gton, DC 20005 

Jero1d ;. Solovy, Esq. 
Jenn::r & Block LLP 

One IE M Plaza 
Suit<: 4 +oo 
Chic ag J, IL 60611 

� 005/005 

COUNSEL LIST 
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COLEl\ !AN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 
MORO \N STANLEY & CO., INC., 

Defendant. 

-- - I 
MORO \N STANLEY SENIOR FUNDING, 
fNC., 

Plaintiff, 
VS. 

MAC A 'IJDREWS & FORBES HOLDIKGS, 
INC., 

Defendant, 
I ---------------

@OOl/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COl"NTY, FLORIDA 

CASE NO: 2003 CA 005045 A1 

CASE NO.: 2003 CA 03-5165 AI 

NOTICE OF HEARING 

t'OU Al{E HEREBY NOTIFJ.ED that the undersigned has called up for hearing the 

foJIO\i'i: 1g: 

DAT!!:: 

JUDGJ:: 

Monday, August 2, 2004 

8:45 a.m. 

Elizabeth T. Maass, Judge 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECI <'IC l\1ATTERS TO BE HEARD: COLEMAN (PARENT) HOLDINGS INC.'S AND 
MACA-.JDREWS & FORBES HOLDINGS, INC.'S MOTION TO CLARIFY THIS COURT'S 

JUL 1. : !6, 2004 ORDER ON CPH'S AND MAFCO' S ORE TENUS MOTION AND THIS 

COUR"'S DECEMBER 4, 2003 ORDER ON MORGAN STANLEY'S MOTION TO 
COM Pl �L PRODUCTION OF SETTLEMENT AGREEMENT 

16div-006017
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Cole1 ui: Holdings, Inc. vs Morgnn Stanley & Company 
Case \le.: 2003 CA 005045 Al 
Notic c rHeuring 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax 111 i Federal Express to aB Counsel on the attached list, this 3c;f\-.. di:.y of '')"\..t. I\. I 
I 

20 c "--.. 
.� 

_,.,.. ... .. ---·-) 
/ ,./ .... /-" 

/ / ,/'" .. 

... /" / . .. ·/ 

/ .. .. .. /�.. .-· //.: ..... .. . .... --.. -����--;> 
I ,,.r""' ......... . /' ··� ...... • 7 l __ -.f;•- '/I" . .(.'..-:.., ... -· 

·...... .. . ,/' . � �· ,.· 

JACK .SCAROLA 
Florida B�r No.: 169440 
S7a�,cf .. Denney Scarola 

:Bamhart & Shipley, P.A. 
21 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION TO DISMISS OR STRIKE 
PLAINTIFF'S MOTION FOR CONTEMPT 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley"), move to dismiss or strike the plaintiffs Motion for Contempt 

as legally insufficient. This motion presents a single issue: Whether Morgan Stanley can be 

found in contempt of court for disclosing to its counsel a document that was a matter of public 

record at the time of disclosure and remains so today. The answer is no, and the plaintiffs 

Motion for Contempt should be dismissed now as legally insufficient. In support of this motion, 

Morgan Stanley states as follows. 
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Statement of Undisputed Facts 

1. On March 12, 2004, the plaintiff filed its Motion for an Order for a Rule to Show 

Cause Against Morgan Stanley. On May 14, 2004, the Court entered an Order ("May 14 Order") 

converting the motion to a Motion for Contempt. At this time, the motion has not been set for an 

evidentiary hearing. 

2. The gravaman of the Motion for Contempt is that Morgan Stanley violated the 

terms of the Stipulated Confidentiality Order, dated July 31, 2003, by improperly disclosing the 

Arthur Andersen Settlement Agreement to Morgan Stanley's counsel Kellogg, Huber, Hansen, 

Todd & Evans P.L.L.C., and thereafter using the Settlement Agreement in "other litigation." 

3. On October 29, 2003, Morgan Stanley filed its Motion to Compel Plaintiff to 

Produce Settlement Agreement with Arthur Anderson. The Motion was heard on November 25, 

2003. 

4. On December 4, 2003, the Court ordered production of the Settlement Agreement 

(Exhibit 1 ), with certain provisions redacted. The Court also ordered the Clerk to file under seal 

the unredacted Settlement Agreement. 

5. On December 8, 2003. Morgan Stanley received a copy of the redacted 

Settlement Agreement. Morgan Stanley did not receive and does not possess a copy of the 

unredacted Settlement Agreement. 

6. On December 18, 2003, the Clerk docketed the Court's December 4 Order. 

Pursuant to the Court's Order, the Clerk filed under seal the unredacted copy of the Andersen 

Settlement Agreement. In addition, and pursuant to the December 4 order, the Clerk filed - not 

under seal - a redacted copy of the Settlement Agreement. The redacted copy of the Settlement 

Agreement in the court file discloses all of the terms of the settlement between the plaintiff and 
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Arthur Anderson, including the prov1s1ons that are at issue m the plaintiffs Motion for 

Contempt. 

7. On March 1, 2004, three Morgan Stanley entities (Morgan Stanley, Morgan 

Stanley Senior Funding, Inc., and Morgan Stanley & Co. Incorporated) filed a civil action 

against Arthur Anderson. This action is pending before Judge Karen Miller. 

8. On March 12, 2004, the plaintiff filed what the Court has renominated a Motion 

for Contempt. See May 14 Order at 3. The motion, which is predicated entirely upon a violation 

of the Confidentiality Order and the Court's December 4 Order, makes two allegations. First, 

that Morgan Stanley violated the Stipulated Confidentiality Order by disclosing to third parties, 

including attorneys from Kellogg Huber, on or about February 26, 2004, the Settlement 

Agreement that was a matter of public record as of December 18, 2003. And second, that 

Morgan Stanley then (after February 26, 2004) "used" the Settlement Agreement in other 

litigation - the action against Arthur Andersen filed before Judge Miller - by including as a 

plaintiff in that action Morgan Stanley & Co. Incorporated for the sole purpose of triggering the 

indemnity provision of the Settlement Agreement. 

9. At the July 23, 2004 Case Management Conference, the plaintiff made an ore 

tenus motion to seal the redacted version of the Andersen Settlement Agreement. The Court 

stated that the redacted version of the Settlement Agreement was not filed under seal, and as a 

result, was and is a part of the public record in these consolidated actions. The Court further 

stated that "the only thing that was supposed to be filed under seal was the complete copy of the 

settlement agreement, not the Exhibit A [Exhibit 1] to the [December 4, 2003] order. Exhibit A 

was the redacted copy where the only thing I redacted I think was the account information [of 

Ronald Perelman]." Transcript of July 23, 2004, Hearing at 62:5-10. 
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10. On July 26, 2004, the Court entered a written order "that Plaintiffs ore tenus 

Motion to Direct Clerk to Seal Exhibit to the Court's Order on Defendant's Motion to Compel 

Production of Settlement Agreement entered December 4, 2003 is Denied." 

Argument 

The plaintiffs Motion for Contempt is the legal equivalent of a complaint. The plaintiff 

makes specific allegations of fact unrelated to these consolidated actions, which facts the 

plaintiff claims entitle it to both equitable and legal relief. See Motion for Contempt at 10. 

Morgan Stanley has denied the plaintiffs allegations.1 Morgan Stanley brings this motion 

because the undisputed facts alleged in the Motion for Contempt and those of record establish 

that the plaintiffs motion is legally deficient. In short, the Motion for Contempt does not state a 

claim upon which relief can be granted under the legal standards applicable to civil contempt 

proceedings in Florida. See In re S. L.T., 180 So. 2d 374, 379 (Fla. 2d DCA 1965) (holding 

"[ d]ue process of law requires that the party accused be advised of the charge and accorded 

opportunity to defend himself); Merrill Lynch Trust Co. v. Alzheimer's Life/iners Ass'n, Inc., 832 

So. 2d 948, 954 (Fla. 2d DCA 2002) (holding "[a]n essential finding to support contempt is the 

party's intent to violate the court order at issue," citing Power Line Components, Inc. v. Mil-Spec 

Components, Inc. , 720 So 2d 546, 548 (Fla. 4th DCA 1998); see also Fla. R. Civ. P. 

1.140(b)(6). Accordingly, Morgan Stanley respectfully submits that the Motion for Contempt 

should either be dismissed or stricken. 

Morgan Stanley denies that it violated the Stipulated Confidentiality Order. For purposes of this Motion only, 
however, Morgan Stanley treats the allegations of plaintiffs Motion for Contempt as true in the same manner as 
the Court would treat allegations of a complaint for purposes of deciding a Motion to Dismiss. 
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A. The Settlement Agreement Is Not Confidential Pursuant To The Terms Of 
The Stipulated Confidentiality Order Because It Is Publicly Available. 

Pursuant to this Court's Order of December 4, 2003, Morgan Stanley received a copy of 

the redacted Settlement Agreement on December 8, 2003 The Court's December 4, 2003 Order 

ordered the redacted Settlement Agreement (Exhibit 1) "deemed 'Confidential'" and subject to 

the terms of the parties Stipulated Confidentiality Order entered July 31, 2003. Paragraph 2 of 

the Confidentiality Order provides that its terms do not apply to any document "generally 

available to the public." 

This Order shall not apply to any document, testimony or other 
information that . . .  (b) becomes generally available to the public 
other than as a result of disclosure in violation of this Order or in 
breach of any other legal obligation, or ( c) becomes available to a 
party other than through voluntary or required production from a 
person or party who obtained the document, testimony or other 
information without any confidentiality restriction. (emphasis 
added) 

As set forth above, the redacted Settlement Agreement has been included in the court file 

and publicly available since December 18, 2003. Pursuant to the express terms of the 

Confidentiality Order, the redacted Settlement Agreement is not "Confidential" and has not been 

Confidential since it was placed in the public records of this Court on December 18, 2003. 

The plaintiffs first "claim" in its Motion for Contempt is that Morgan Stanley gave the 

Settlement Agreement to individuals not entitled to receive Confidential information. See 

Stipulated Confidentiality Order if 9(c) The plaintiff alleges that Morgan Stanley's attorneys in 

the Andersen action were not entitled to receive a copy of the Settlement Agreement because 

they were not attorneys "of record" in these consolidated actions. See Motion for Contempt at 4. 

Even assuming that the plaintiff is correct, which Morgan Stanley denies, the Motion for 

Contempt is legally insufficient because the Settlement Agreement has been a public record 

since December 18, 2003. Therefore, any dissemination of the "public" document cannot, as a 
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matter of law, constitute a violation of the Confidentiality Order or the Court's December 4 

Order. 

The plaintiffs second "claim" is that Morgan Stanley allegedly used the Settlement 

Agreement for a purpose not authorized by the Confidentiality Order. This claim is also legally 

and factually insufficient. To find such a violation, this Court must necessarily find that the 

Settlement Agreement is protected by the Confidentiality Order. This claim fails as a matter of 

law because the Settlement Agreement is contained in the court file, which is available to anyone 

willing to go to the Clerk's office and ask to see the court file. The express terms of the 

Confidentiality Order exclude any document that is either publicly available or becomes 

available to any party other than through a violation of the Confidentiality Order. The 

Settlement Agreement is both publicly available and became available to any party once it was 

openly filed in the court file of this action. Because the Settlement Agreement is publicly 

available, whatever use was made of the document cannot constitute a violation of the 

Confidentiality Order. The plaintiffs real complaint is that the Andersen action is a sham 

pleading. That claim should be addressed in Judge Miller's courtroom pursuant to Fla. R. Civ. 

P. 1.150. See, e.g., Pacheco v. Wasserman, 701 So. 2d 104, 106 (Fla. 3<l DCA 1997) (holding 

"[t]o strike a pleading as a sham, a party must so move before trial, and the trial court must 

conduct an evidentiary hearing") (emphasis added).2 

In sum, the plaintiffs Motion for Contempt is based entirely on alleged violations of the 

Confidentiality Order. In turn, these alleged violations depend entirely on the fact that the 

2 On July 23, 2004, Judge Miller entered an order in the Andersen action Granting the Defendants' Motion for a 
More Definite Statement." Andersen has not, however, according to the court record, made any claim that the 
action is a sham pleading under rule 1.150. 
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Settlement Agreement is a confidential document in accordance with the terms of the Stipulated 

Confidentiality Order. The facts are undisputed that as of December 18, 2003, the redacted 

Settlement Agreement was not a Confidential document. Accordingly, Morgan Stanley could 

not, as a matter of law, violate the December 4 Order by giving a copy of the Settlement 

Agreement to its counsel on February 26, 2004, even if they were not counsel in "this action." 

Moreover, there can be no misuse of the Settlement Agreement under these circumstances that 

amount to contempt in this courtroom. At most, Andersen - not the plaintiff here - can 

proceed in Judge Miller's courtroom pursuant to rule 1.150, which it has not elected to do at this 

time. 

B. As A Matter Of Florida Law The Alleged Confidentiality Of A Commercial 
Settlement Agreement Does Not Trump The Presumption Of Public Access 
To Court Records. 

The Court's orders of December 4, 2003 and July 26, 2004, are in accord with the law 

and public policy of Florida. Florida public policy and the Florida Rules of Judicial 

Administration establish a presumption that "[t]he public shall have access to all records of the 

judicial branch of government." Fla. R. Jud. Admin. 2.051(a); see Goldberg v. Johnson, 485 So. 

2d 1386, 1388 (Fla. 4th DCA 1986) (noting "the public and press have a right to know what goes 

on in a courtroom"); see also Smithwick v. Television 12 of Jacksonville, Inc. , 730 So. 2d 795, 

799 (Fla. 1st DCA 1999) (noting strong public policy in favor of open government overcame 

potential injury that disclosure of court record may cause to third party). These records are 

explicitly defined to include "the contents of the court file." Fla. R. Jud. Admin. 2.051(b)(l)(A). 

According to the Florida Rules and case law, there are a very narrow set of circumstances 

which can overcome the presumption supporting public access and the decision of a court to seal 

records or proceedings "should be exercised cautiously and only for the most cogent reasons." 

Goldberg, 485 So. 2d at 1388. These exceptions are codified at rule 2.05l(c)(9). See Gombert v. 
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Gombert, 727 So. 2d 355, 357 (Fla. 1st DCA 1999) (finding that rule 2.051 incorporates judicial 

decisions concerning when confidentiality concerns may support sealing a record). A 

commercial settlement agreement between two private parties does not meet the demanding 

criteria necessary in order to overcome the strong presumption in favor of public access to court 

records. 

The Settlement Agreement - which is merely a contract between two parties - does not 

meet any of the established criteria for sealing what would otherwise be public records. 

Certainly the Settlement Agreement does not need to be sealed to protect the "orderly 

administration of justice," a "compelling government interest," or constitutional or statutory 

public policy. See Fla. R. Jud. Admin. 2.051(c)(9)(A)(i, iii & vii). Nor will the revelation of the 

Settlement Agreement result in "substantial injury" to an innocent third party or party. See Fla. 

R. Jud. Admin. 2.051(c)(9)(A)(v & vi). Finally, the Settlement Agreement does not contain a 

trade secret and need not be kept under seal in order to "obtain evidence to determine legal issues 

in a case." See Fla. R. Jud. Admin. 2.05l(c)(9)(A)(ii & iv). 

The only argument that CPH has advanced in support of the confidential treatment of the 

Settlement Agreement is the fact that the Settlement Agreement itself contractually obligates the 

parties to the Agreement to keep the terms confidential. This sort of contract is not sufficient to 

thwart public access to court records. Goldberg, 485 So. 2d at 1389 ("[A] litigant's preference 

that the public not be apprised of the details of his litigation is not grounds for closure."). 

C. The Settlement Agreement Is Not "Confidential." 

Even if the Settlement Agreement is somehow still "deemed Confidential" 

notwithstanding its filing the court files, the Settlement Agreement does not qualify as 

"Confidential" information under the Confidentiality Order. The Confidentiality Order affords 

Confidential treatment only to "proprietary or confidential trade secrets or technical, business, 
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financial or personnel [sic] information of a current nature."  July 31, 2003 Stipulated 

Confidentiality Order ii 4 (emphasis added). The Settlement Agreement does not fit within any 

of these categories. CPR cannot, therefore, sustain its burden to establish the confidential nature 

of the Settlement Agreement. Id. at ii 15 (placing the burden upon the party making the 

"Confidential" designation). 

First, the Settlement Agreement is not "proprietary or confidential trade secrets." See 

Fla. Stat. § 812.081(1)(c) (Trade secrets are information "for use . . .  in the operation of a 

business and which provides the business an advantage, or an opportunity to obtain an 

advantage, over those who do not know or use it."); see also Fla. Stat. § 364.183 (defining 

"proprietary confidential business information" to include, inter alia, trade secrets and other 

information that would affect the competitive position of the business); Fla. Stat. § 688.002 

(defining a trade secret as "information, including a formula, pattern, compilation, program, 

device, method, technique, or process that [ d]erives independent economic value . . . from not 

being generally known to, and not being readily ascertainable by . . . , other persons who can 

obtain economic value from its disclosure or use"). The information contained in a 2002 

commercial settlement agreement between a shell corporation that does not operate a business 

and an accounting firm resolving a dispute arising from a 1998 transaction is not for use "in the 

operation of business" and does not provide a business advantage over competitors. See 

American Express Travel Related Servs. , Inc. v. Cruz, 761 So. 2d 1206 (Fla. 4th DCA 2000) 

(reviewing process for assertion of trade secret privilege and noting burden of establishing trade 

secret rests on party asserting it); Crocker Constr. Co. v. Hornsby, 562 So. 2d 842 (Fla. 4th DCA 

1990) (denying writ of certiorari for review of court order requiring production of financial 

information). 
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Second, the Settlement Agreement is not "technical, business, financial or personnel 

information of a current nature." There is no "technical" or "personnel" information contained 

in the Agreement. Nor is there any business or financial information of a current nature. 

Finally, settlement agreements and indemnity provisions are widely recognized as 

discoverable information that is not subject to special protection. See City of Homestead v. 

Rogers, 789 So. 2d 483 (Fla. 3d DCA 2001) (ordering production of settlement agreement over 

objection based upon confidentiality provision in settlement agreement); Scott v. Nelson, 697 So. 

2d 1300 (Fla. 1st DCA 1997) (ordering deposition of party to settlement agreement despite 

confidentiality provision in settlement agreement); Fla. Stat. § 44.102(3) (providing that 

privilege for communications that occur during mediation do not apply to an executed settlement 

agreement); Fla. R. Civ. P. l .280(b )(2) (providing specifically that indemnity agreements are 

within the proper scope of discovery). 

Conclusion 

The plaintiffs Motion for Contempt is legally deficient and fatally so. Nothing can save 

it. Morgan Stanley respectfully requests that the Court enter an order dismissing or striking the 

Motion for Contempt and enter such other and further orders as are necessary and proper. 

Morgan Stanley further requests that the Court reserve jurisdiction to award Morgan Stanley its 

attorney fees and costs as a result of having to defend the Motion for Contempt. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this 30th day 

of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding, Inc. 

WPB#582967. I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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CARLTON FIELDS, P.A. 

Esperante 
222 Lakeview Av1;mve, Svile 1400 

West Palm Beach, Florido 33401-6149 

Dal&: July 30, 2004 

To: Jack Scarola, Esq. 
Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq_ 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P .0. Box 150, West Palm Beach, FL 33.402-0150 

Tel 561.659-7070 Fax 561.659 .7368 

FAX COVER SHEET 

I Phone N1.1mber I Fax Number 

(561) 689-6300 (561) 684--5816 

(31 2) 923-271 l (312) 840.7 671 

(312) 840.7711 

(202) 879-5200 

From: Joyce Dillard, CLA lo Joseph lanno, Jr. (561) 659 .7070 (561) 659 .7368 

Client/Matter No.: 47877 /l 4092 Employee No.: 

Total N"mber of Page$ Being Transmitled, Including Cover Sheet; 7 

� 001/007 

Message: To follow please find o copy of the Joseph lanno's letter of today's dote with its enclosed copy of 
Morgan Stanley's Motion to Remove Confidentiality Designations. 

0 Original to follow Via Regulor Mail � Original will Not be Sent CJ Original will follow via Ovami9ht Courier 

Tne information conlained in this facsimile messa9e is attorney privileged and c;:onfidandol information ln!endad only fur the use of the 
individuol or entity named above. If the reader of lhis message is not the intended recipient, you ore naraby notified lfiat any 
dlssamlnotton, distribution or copy of this communication is srricdy prohibiled. If you hove received this communicollon In l!ll't'or, please 
immecliaraly notify us by telephone (if fon9 distance, please call collec� arid return the originol message ta us at the obove address via rne 
U_S_ Posto! Service_ Tnonk you. 

II there ore any problems or complications, plaose notify us immediately al: 

561.659.7070 

T elec:opier operator: 
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Miami Orlando St. Petersburg T ollohassee Tampa West Palm Beach 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

July 30, 2004 

MIAMI 

ORIANDO 

St PE1ERSBURC 

TAl.IAHA�ee 

TAMPA 

� 002/007 

Wl:ST PALM B�ACl1 

li�pe•o",. 
222 L�kev1e ... Awe"ue, Sulle 1400 
Wee! PalM Beach, Florrdo 33401-6149 
p_o_ s.,,. tso 
W1 .. 1 Palm Boach, Flarlda 3J.402.0150 

S6l,6S9.7070 
561.�9.736B fa� 
w-w.carltcnfi"ld=i.com 

Jack Scarola, Esq. 
Searcy, Denney, et ol. 

VIA FACSIMILE 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florido 33401 

Re; Coleman (Parent) Holdings Inc. v. Morgon Stanley & Co. Inc. 
Morgan Stanley Senior Fundin9, Inc. v. MacAndrews & Forbes Holdings, Inc. 

Dear Jack: 

Enclosed please find Morgan Stanley's Motion to Remove Confidentiality Designations. 
Based on the Court's rulings end statements at the July 23, 2004 Case Management Conference, 
we believe that there should be no objection to the Motion and that hopefully we can submit an 

Agreed Order so that a hearing on the Motion is not necessary. 

Please let me know if there are a ny objections to the Motion to Unseal. Thank you_ 

Sincerely, 

/jed 

Enclosure 

cc: Jerry Solovy end Michael Brody (via facs im ile) 
Thomas Clare (via facsimile) 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant. 

IN THE FIFTEENTII JUDICIAL CIRCillT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY & CO. INCORPORATED AND MORGAN STANLEY SENIOR 
FUNDING, INC. �s MOTION TO REMOVE CONF1DENTIALITY DESIGNATIONS 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley") respectfully request that the Court enter an order removing the 

confidentiality designation from the documents set forth below that the plaintiff filed with the 

Court, and direct the Clerk of Court to unseal the filings of those documents. In support of this 

motion Morgan Stanley states as follows. 

1. At the July 23, 2004 Case Management Conference, the plaintiff made an ore 

tenu.s motion to seal the redacted version of the Arthur Andersen Settlement Agreement� which 

is Exhibit A to the Court's December 4, 2003 order compelling production of the Settlement 

Agreement. 

2. The Court stated that the redacted version of the Settlement Agreement was not 

filed under sealJ and as a result, was and is a part of the public record in these consolidated 
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actions. The Court further stated that "the only thing that was supposed to be filed under seal 

was the complete copy of the settlement agreement, not the Exhibit A to the [December 4, 2003] 

order. Exhibit A was the redacted copy where the only thing I redacted I think was the account 

infonnation [of Ronald Perelman].'' (July 23, 2004 Hrg. at 62:5-10.) 

3. On July 26, 2004, the Court entered a written order "that Plaintiffs ore tenus 

Motion to Direct Clerk to Seal Exhibit to the �ourt's Order on Defendant's Motion to Compel 

Production of Settlement Agreement entered December 4, 2003 is Denied." 

4. The plaintiff filed the following documents with the Court llllder seal. 

Wl'B#S829S4. I 

(a) CPH's March 12, 2004 Motion for a Rule to Show Cause 

(b) CPH's April, 23, 2004 Motion for Removal of Confidentiality 
Designations 

(c) CPH's April 23, 2004 Reply in Support of Motion for a Rule to Show 
Cause 

(d) CPH's May 5, 2004 Motion to Allow Arthur Andersen LLP Access to 
Confidential Transcript 

(e) CPH's May 20, 2004 Notice of Compliance with Order of May 17, 2004 

(f) CPH's May 27, 2004 Letter to Judge Maass enclosing transcript of April 
30, 2004 hearing 

(g) CPH's May 28, 2004 Further Interrogatories Concerning Its Motion for 
Contempt 

(h) CPH's June 9, 2004 Response in Opposition to Motion for Protective 
Order 

(i) CPH's JWle 25, 2004 Motion to Compel Responses to Interrogatories 

G) CPH's Jwie 30, 2004 Answers to Morgan Stanley & Co. 's Interrogatories 
Concerning CPHts Motion for Contempt 

(k) CPH's July 14, 2004 Response to Morgan Stanley & Co.,s Further 
Request for Production of Documents Concerning CPH's Motion for 
Contempt 

16div-006035



07/30/2004 15:24 FAX 581 858 7388 CARLTON FIELDS WPB 141005/007 

(I) CPH's July 14, 2004 Answer to Morgan Stanley & Co.'s Further 
Interrogatory Concerning CPH's Motion for Contempt 

(m) CPH's July 15, 2004 Motion to Redact Certain References to Andersen 
Settlement Agreement Terms from July 12, 2004 Order 

(n) CPH and MAFCO's July 15, 2004 Motion to Compel Answers to 

Interrogat ories and Requests for Production 

(o) CPH and MAFCO's Jul y 15, 2004 Motion to Remove Confidentiality 
Designations 

5. The confidentiality designations of each of these documents flows either directly 

or indirectly from CPH's mistaken belief that the redacted version of the Andersen Settlement 

Agreement was filed under seal and thus was confidential. Indeed, the Court made clear that it 

did not "see any reason why [the redacted Settlement Agreement] shouldn't be public.,, Supra, 

1f 2. 

6. The Court's finding is entirely consistent with Fl orida law. See City of 

Homestead v. Rogers, 789 So. 2d 483 (Fla. 3d DCA 2001) (ordering production of settlement 

agreement over objection based upon confidentiality provision in settle ment agreement); Scott v. 

Nelson, 697 So. 2d 1300 (Fl a. 1st. DCA 1997) (ordering deposition of party to settlement 

agreement despite confidentiality provision in settlement agreement) ; FLA. STAT. § 44. 102(3) 

(2003) (providing that privilege for communications that OCCW' during mediation do not apply to 

an executed settlement agreement); Fla. R. Civ. P. l.280(b)(2) (providing spe cifically that 

indemnity agreements are within the proper scope of discovery). 

7. As further support for this Motion, Morgan Stanley submits that none of the 

above documents are protected by the parties' Stipulated Confidentiality Order. First, the 

Stipulated Confidentiality Order only protects information that '�constitute[s], contain[s]i 

reveal[s] or reflect[s] proprietary or confidential trade secrets or technical, business, financial or 

personnel [sic] information of a current nature.'' (July 31, 2003 Stipulated Confidentiality Order 
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16div-006036



07/30/2004 15:24 FAX 58 1 858 7388 CARLTON FIELDS WPB � 008/007 

ir 4.) And second, the Stipulated Confidentiality Order excludes any document that becomes 

publicly available by means other than a violation of the Order. (Id. if 2.) None of the 

docwnents (or their contents) qualify as "confidential" pursuant to the parties' Stipulated 

Confidentiality Order. 

WHEREFORE, Morgan Stanley respectfully requests that this Court remove the 

confidentiality designation from the above docwnents and direct the Clerk of Court to unseal the 

filings of those documents together with such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
� 

all counsel of record on the attached service list by facsimile and Federal Express on this � 

day of July, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 tslh Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
lncolporated and Mo'l'gan Stanley Senior 
Funding 

WPB#51!2954. l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��� 
JOShlanno, Jr: 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,IL 6061 1 

WPB#582954.1 

CARLTON FIELDS WPB 141007 /007 

SERVICE LIST 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4209 Beverly Drive, Dallas, Texas 75205. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on August 19, 2004, at the offices of HAYNES AND BOONE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped and will continue from day 

to day until completed. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 1 
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Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on August 19, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: July 30, 2004 

Texas State Bar No. 24034176 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
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CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing instrument was served on 
the following individuals in accordance with the Texas Rules of Civil Procedure on this 30th day 
of July, 2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4209 Beverly Drive, Dallas, Texas 
75205, to appear at the principal offices of HAYNES AND BOONE, LLP, 901 Main Street Suite 

3100, Dallas, Texas 75202, on Thursday, August 19, 2004 at 9:30 a.m. to give testimony at a 
videotaped oral deposition and to permit inspection and copying of documents or tangible things 
to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on August 19, 2004, at HAYNES AND BOONE, LLP, 901 Main Street, Suite 3100, 
Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 

served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R. CIV. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on July 30, 2004. 

By:--,.4'<---__,,___ _______ _ 

9an Tr nde 
1 J:exas State Bar No. 24034176 
I , 

�AND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
of record Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Joseph lanno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, 
West Palm Beach, FL 33401; and Sean Trende of KIRKLAND & ELLIS LLP, 655 15th Street, 
N.W., Suite 1200, Washington, D.C. 20005. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 

16div-006044



9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPR or MAPCO 

personnel or representatives. 

11. All documents concemmg Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); andRussellA. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.­

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree CapitalManagement LLCv. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 01-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall meanin the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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Exhibit 2 
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IN THE CIRCUIT COURT OF THE
, 

FIFTEENTH ruDICIAL CIRCUIT 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 0682.0-2823 

1 

! _ _  • . .' .. 

i . l . �' .. 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 

Wichita, KS 67213- 1363 

William H. Spoor 
622 West Ferndale Road 

Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lifton, Rosen & Katz 

51West 52" Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 

51 West 52" Street 
New York, NY 1001 9  

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 1 0021- 0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 7 5205- 3020 

Ann Dibble Jordan 
2940 Benton Place NW 

Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction wider oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WPB#573386. l 2 
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Harper Court Reporting 
P.O. Box 3008 

Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 100 17 -3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 7 5202 

Esquire Deposition Services 
1020 19th Street NW, #62 1  

Washington, D C  20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004 . 

WPB#'73386. l 3 

-��· .· 
. ..i' ..;� 

ELIZABETH'.T. !\µASS ' 
Circuit Court Judge. : · 

·<) t:r//:··: .. · ,  
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 0050 45AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 

West Palm Beach, FL 33401 
Telephone: (561 )  659 -7070 
Facsimile: (561 )  659 -7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Beach, Florida 33409 
Telephone: (561 )  686-3000 
Facsimile: (561 )  478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 
Telephone: (202) 879 -5000 
Facsimile: (202 ) 8 79-5200 

Jerold S. Solovy. 
IBNNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312 ) 222-9350 
Facsimile: (312 ) 52 7-048 4 

WPB#373386. I 4 
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0810212004 15:01 FAX 

CO�-I MAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MOR11AN STANLEY & CO., INC ., 

Defendant. 
I ������������-

MOR< i AN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 

MA :1 .NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 
I 

�001/003 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO.: 2003 CA 03-51.65 AI 

RE-NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has calfod up for hearing the 

follcw ng: 

DATE: 

TIME 

JUDG 8:: 

PLAC r: 

August 4, 2004 

8:45 a.rn. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #l 1.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPE2J FIC MATTERS TO BE HEARD: COLEMAN (PARENT) HOLDINGS INC.'S AND 
MAC_,\ NDREWS & FORBES HOLDINGS, INC.'S MOTION TO CLARJFY THIS COCRT'S 
JUL'{ 26, 2004 ORDER ON CPH'S AND MAFCO'S ORE TENUS MOTION AND THIS 
COlRf'S DECEMBER 4, 2003 ORDER ON MORGAN STANLEY'S MOTION TO 
COl\IP 3L PRODUCTION OF SETTLEMENT AGREEMENT 
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0810212004 15:01 FAX 

Cok m. n (Parent) Holdings rnc. VS Morgan Stanley & Co., Inc. 
Cast J\ >.: 2003 CA 005045 AI 
No ti ;c �f Hearing 

141002/003 

I HEREBY CERTIFY that a true and coITcct copy of the foregoing has been furnished by 

Z·t<JD 1 · 

Fax ai .d Federal Express to all Counsel on the attached list, this - day of 1-rtJf;-OST', 

20_0·{. 

JACK S '.AR6LA 
Flori�1Bair'No.: 169440 
Searc Ptfuney Scarola 

Bai art & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phon� (561)686-6300 
Fax: (561) 684-5816 
Attomey for CPH and MAFCO 

2 
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0810212004 15:02 FAX 

Colen:: i (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case N •.: 2003 CA 005045 Al 
Noti1:e 1fHearing 

Josepl· lanno, Jr., Esquire 
Carlto 1 Fields, et al. 
222 Li ke".iew Avenue 
Suit !I WO 
West I alm Beach, FL 33401 

Thoms D. Yannucci, P.C. 
Tho. m s A. Clare 
Bret:� IcGurk 
Kirk la id and Ellis 
655 15th Street, N.W., Suite 1200 
Washi 1gton, DC 20005 

Jero d S. Solovy, Esq. 
JenneT & Block LLP 

One If M Plaza 
Suit1� t 400 
Chica� o, IL 60611 

COUNSEL LIST 

3 

�003/003 
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08/03/2004 15:18 FAX �001/003 

IN THE CIRCUIT COURT OF THE 
... •····· .. , .. ,_,,,, __ , . ...... -· ... ······-··--······ .............. _, ___ ...... .. . ...... ---.. . . . ...... --···-·· -.... . ··· ·· · ······FIFTEENTH-JUDICIAL-CIRCUIT;"INAND .... . . 

COI E .1AN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 
MOH.C AN STANLEY & CO., INC., 

Defendant. 
I ---------��-

M 0 J t (AN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 

MACJ NDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

______________ / 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO : 2003 CA 005045 AI 

CASE NO.: 2003 CA 03-.5165 Al 

RE-NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has call�:d up for hearing the 

follow: ag: 

DATE: 

TIME 

JUDG �: 

PLAC i:: 

August I 0, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPE:::JFIC MATTERS TO BE HEARD: COLEMAN (PARENT) HOLDINGS INC.'S AND 
MACP NDREWS & FORBES HOLDINGS, INC.'S MOTION TO CLARIFY THIS COURT' S 
JUL·r 26, 2004 ORDER ON CPH'S AND MAFCO'S ORE TENUS MOTION AND THIS 
COlRf'S DECEMBER 4, 2003 ORDER ON MORGAN STANLEY'S MOTION TO 
COI\lP 3L PRODUCTION OF SETTLEMENT AGREEMENT 
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08/03/2004 15:19 FAX 

Cole11a , (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
·· --··- ---·· · ··ease N"c :: ··2003"· CA-005045-AJ · ·---·-·· ····· ····-· ·· · · · · ···· ·· -····-·'··-·· · ·· ·· 

Notic� c fHearing 

�002/003 

l HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax mi Federal Express to all Cow1sel on the attached list, this JAtJ...., d::i.y of .At{rt/:S.--7� 
20�7 l 

2 

y enney Scarola 
1art & Shipley, P.A. 

21 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for CPH and MAFCO 

16div-006061
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Coler la1 (Parent) Holdings Inc. vs Morgan Stanley & Co., lnc. 
· ··· ··· ·-··-···· ·· · · ease· "le . : ··:2003-·€A ·005045·-Al-···-- ·· · ··-·-·----···· · ·-·----·-··-· ·  · 

. Notic� c fHearing 

Jose: Jh Ianno, Jr., Esquire 
Carl :01. Fields, et al. 
222 Li: keview Avenue 
Suit1:l· iOO 
Wes: I almBeach, FL 33401 

Thoim s D. Yannucci, P.C. 
ThOi m s A. Clare 
Bret: l' IcGurk 
Kirk la id and Ellis 
655 15th Street, N.W., Suite 1200 
Washi igton, DC 20005 

.Tero d S. Solovy, Esq. 
Jenner & Block LLP 
One TI M Plaza 
Suit.! L 400 
Chic a! o, IL 60611 

COUNSEL LIST 

3 

141003/003 
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08/03/2004 15:30 FAX 561 659 7368 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 

Esperanti 
222 Lakeview Avenua, Suite 1400 

West Palrn Beach, Florida 33401-6149 

Data: Augu$t 3, 2004 

To: Jack Scarolo, Esq. 

Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq. 

ATIORNEYS AT LAW 

MAILING ADDRESS 

P.O. Box 150, Wast Palm BeClch, FL 33402-0150 
Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I FaxNmnber 

(561 ) 689-6300 (561) 68.4.5816 

(312) 923-2711 (312) 84()..7 671 

(312) 840-7711 
(202) 979-5200 

From: Joyce Dillard, CLA to Joseph lonno, Jr. (561} 659.7070 (561) 659 .7368 

Client/Medler No.: 47877 /14092 Em�No.: 

Total Number of Pages Being Transmitlecl1 lncfucling Cover Sheet: A 

Messoge: To follow please find a copy of Morgon Stanley1$ Notice of Hearing for August l 0, 2004. 
- . 

� 001/004 

0 Original to fallaw Via Regular ,Mai D Original will Not l:ie Sent· Iii Original will follow Yia Overnight Courier 

The infonnatlon containad In lhis fac.slmlle me&Sage ii gHarnay privilegecl and conlidanlial inforrnaH1;m iniended only for the usa of lhe 
individual ot e111ily namad above. If the reader of lhi1 massage I& not the inlanclecl recipient, you are hereby notified !hot any 
dis191llinodcn, dislribv�on or copy aF this communication Is slriclly prohiblled. If ygu have rei;eived !his cornm11nloation in error, plea$9 
immediolaly notify us by relaplKlne (i F long di51anca, pleoMi call collec:� and return Iha original mmscge lo us at !he abo\la addreu via the 
U.S. PC$1t;il Service. Thank you. 

T elecopiar operator: 

WPB#.567902.6 

Miami 

If there gre any problems or complications, pleasa notify ui; immadiglely at: 
561.659.7070 

CARLTON FIELDS, P.A. 

Orlando St. Petersburg Tallahassee Tampa West Palm 8soch 
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CARLTON FIELDS WPB � 002/004 

IN nm CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plain.tiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

RE�N()TICE OF DEARJNG 

NOTICE IS HEREBY GIVEN that a hearing has been set jn the above-styled case as 

follows: 

DATE! 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

. WPB#571076.13 

August 10, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Pahn Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanleys Motion for Enlargement of Time to 
Comply with This Court's July 12, 2004 Order 

16div-006064



08/03/2004 15:31 FAX 561 659 7368 
CARLTON FIELDS WPB iai 003/004 

Coleman "· Morgan Stanley 
Case No: 03-cA-005045 Al 

Notice of Heating 
Page2 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a 1ood faith attempt to resolve the issues 
contained ID the for�oing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's MoUon Calendar. 

If you are a pmcm wi1h a disability who needs any accommodation iii order to puticipatt in tWs 
pxoceeding, yon are entided, at no costs to you, to the provision of certam assistance. Please c:anw:t 
the ADA Cootdinator in thli .Adiuinist3tivc Office of the Court, Palm.Bea.ch CollDty Courthouse, 
205 Norlhl>ixie Highway, R.oom.S.2500, WcstPalm.Beiich. Florida33401; telephono number (561) 
355-2431 within two (2) working days ofym:ar receipt of this notice; if you are bearing or voice 
impaired, call l-800-955..S771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished� 
all counsel of record on the attached service list by facsimile and Federal Express on this 6 
day of August. 2004. 

ThomasD. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELUS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone; (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076.13 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@earltonfields.com 
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Jack Scarola 
SEAR.CY, DENNEY, SCAROLAt 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 L 

WPB#S7I076.1J 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/004 

Coleman v • .Morgan Stanley . 
Case No: 03-cA-005045 Al. 

Notice of Hearing 
Page3 
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08/03/2004 14:36 FAX 561 658 7368 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 

Esperanre 
222 Lakeview Avenue, Suire 1400 

West Palm Beoch, Florida 33401-6149 

Date: August 3, 200.4 

To: Jock Scarola, Esq. 

Jerold Solovy, Esq 

Michoel Brody 

Thomas Clare, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, West Palm Beach, FL33402-0150 

Tel 561 .659. 7070 Fax 561 .659 . 7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 689-6300 (561 J 6045816 

(312) 923-271 l (312) 840.7671 

(312) 840-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Joseph lanno, Jr. (561) 659.7070 (56 l) 659.7368 

Client/Matter No.: 47877 /1.4092 Employee No.: 

Total Number of Pages Being Transmitled, Including Cover Sheet: 3 

f4I 001 /003 

Message: To follow please find o copy of Morgon Stanley's Notice of Serving Confidential Answers and 
Objection.') to CPH's Interrogatories. 

D Original to EoUow Via Regular Mail 0 Original will Not be Sent l'iJ Original will follow via Overnight Courier 

The information contained in this facsimile message is artomey privileged and confidentir;il inlcrmatlon intended only for the use of thl!I 
individual ot enliry nc:imed 1;1bove. If the recider of lhis message is not Iha in1anded recipient, yoll ore hereby notified fhgt any 
di55eminalion, distribution or copy of this communication is strictly prohibited. If you have received !his communicoiion in errcr, please 
immediately notify us by telephone (If long disklnce, please call collect) ond relurn the ori9inc:il message to us at lhe above addreH via Iha 
U.S. Postel Service. Thank you. 

If !hare ore r;iny problems or complicc:ition�, please notify us immediately al: 

561.659.7070 

Talecopier operotor: 

WPBft567902.6 C A R LT 0 N F I EL D S, P , A . 

Miami Orlando St. Petersburg Tollahossee Tampa West Palm Beach 
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CARLTON FIELDS WPB 

COLEMAN (PARENT) HODJINGS,.JN"C.:,� 
··---

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff. 

vs. 

IN THE CIRCUIT COURT OF THE 
FIFTEENfH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

-.... _ 
-----

CASE NO: CA 03-5045 AI 

MAC.ANDREWS & FORBES HOLDINGS, INC., CASE NO: CA 03-5165 AI 

Defendant. 

MORGAN STANLEY'S NOTICE OF SERVING CONFIDENTIAL ANSWERS 
AND OBJECTIONS TO COLEMAN (PARENT) HOLDINGS INC. 'S 

INTERROGATORIES PURSUANT TO THE COURT'S JULY 12, 2004 ORDER 

141002/003 

Defendant Morgan Stanley & Co. Incorporated and Plaintiff, Morgan Stanley Senior 

Funding, Inc., by and through its undersigned counsel, hereby gives notice that on August 2, 

2004 it has served its confidential Answers and Objections to Coleman (Parent) Holdings fuc. 's 

Interrogatories pursuant to the Court's July 12, 2004 Order. 

WPB#581124.3 
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CERTIFICATE OF SERVICE 

. I HEREBY CERTIFY that a true and correct co�y o�.:ui� �oregoing has been :funllshe� 
all cowisel of record on the below service list by facsimile and Federal Express on this 3--
day of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15tb Street, N.W., Suite 1200 
Washington,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Couosel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach� FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S8t 124.3 
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0810412004 14:32 FAX ' . 

COLE v1AN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 
MOH.C AN STANLEY & CO., INC., 

Defendant. 

�- I 
MO;�c AN STANLEY S.ENIOR FUNDING, 
INC, 

Plaintiff, 
VS. 

MA• :1 .NDREWS & FORBES HOLDINGS, 
INC, 

Defendant, 
I --------------

1410011007 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA . . 
CASE NO: 2003 CA 0051)45 AI 

CASE NO.: 2003 CA 03-5165 AI 

NOTl.CE OF HEARING 

YOU ARE HEREBY NOTIPIED that the undersigned has called up for heanng the 

DA'rI: 

TII\CE: 

JUHC E: 

PL1l( E: 

August 13, 2004 

8:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Cou1ihouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPl'.ClFIC l\1ATTERS TO BE HEARD: COLEMAN (PARENT) HOLDINGS INC.'S AND 
MAC. \NDREWS & FORBES HOLDINGS, INC.'S MOTION TO RESET DATE FOR FILING 
MC Ti ONS TO AMEND PLEADINGS 
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08/04/2004 14:33 FAX 

Coler ia1 (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case �c . : 2003 CA 005045 AI 
Notic� c fHearing 

f4I 002/007 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax m j Federal Express to all Counsel on the attached list, this 
t.[il·...._ 

d :iy of .4u6-0s:f , 
20J�_. 

__ _ .... --·· ·-··) 

; / /!) A' / / ///;,.-� 1�1----------'--
1Ack scA:R.otA b 
#16�ida Bar No.: 169440 
��arcy De1mey Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes B•)ulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for CPH and MAFCO 

2 
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08/04/2004 14:33 FAX 

Cole1 rn. ·(Parent) Holdings h1c. vs Morgan Stanley & Co., Inc. 
Case \le . : 2003 CA 005045 Al 
Notice c fl-fearing 

· Jose)}: Janno, Jr., Esquire 
Carl:o: t Fields, et al. 
222 L� keview A venue 
Suit� l WO 
We�t I aim Beach, FL 33401 

Thon; s D. Yannucci, P.C. 
Thorn .s A. Clare 
Breit 11cGurk 
Kid .la 1d and Ellis 
655 1� th Street, N.W., Suite 1200 
Wm hi 1gton, DC 20005 

Jerold S. Solovy, Esq. 
Je11Le1 & Block LLP 
One Il IM Plaza 
Suite· ·400 
Chi,:a. ;o, IL 60611 

COUNSEL LIST 

3 

. 141003/007 
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THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COL EJ .1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

Mone AN STANLEY & co., INC., 
Defendant. 

I ----------------

CASE NO. CA 03-504.5 AI 

Mone AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 
Plaintiff, 

vs. 

MA1 :; .NDREWS & FORBES HOLDINGS, INC., 
er al, 

Defendants . 
--________________ ! 

COLE"MAN (PARENT) HOLDINGS INC.'S AND MACANDREWS 

& FORBES HOLDINGS, INC.'S MOT.ION TO RESET DATE 

FOR FILING MOTIONS TO AMEND PLEADINGS 

Coleman (Parent) Holdings Inc. ("CPH") and MacAndrews & Forbes Holdings, Inc. 

("M i:\J 'CO"), by their attorneys, respectfully request this Court to reset the deadline for filing 

mot: 01 s to amend pleadings to August 20, 2004. In suppo11 of this motion, CPH and MAFCO 

statt a; follO\vs: 

16div-006073



08(04/2004 14: 34 FAX l4J 005/007 

1. Under the current pretrial schedule set by this Court, motions to amend the 

pleafo gs are due to be filed or before August 6, 2004. At the July 23 case management 

confer !nee, this Court indicated its intention to extend the relevant pretrial dates, and stated that 

it W< >U d address the new schedule further at the August 13, 2004 case management confen�nce. 

2. After the July 23 case management conference, CPI-I and MAFCO ·wrote Morgan 

Stan le / stating CPI-I's and MAFCO's belief that the August 6 deadline :for motions to amend 

plea:ii: 1gs remained unchanged, and asking whether Morgan Stanley had a different view. On 

Moi.d: y, August 2, 2004, Morgan Stanley responded in a letter stating that it disagreed with 

CPI-l'� and MAFCO ' s position, but refusing to elaborate further. 

3. In light of this Court's intention to extend the pretrial and trial dates, and :rn light 

of Mc rgan Stanley's apparent belief that the August 6 deadline for filing motions to amend 

ple2di 1gs is among the dates to be reset, CPH and MAFCO respectfully request that this Court 

reset t 1e deadline for filing motions to amend the pleadings to August 20, �'.004. 

Dat!d August 4, 2004 

Jere k S. Solovy 
Rm al j L. Manner 
Jeff re 1 T. Shaw 
JE1'f"I\ ER & BLOCK LLP 
Orn: I 3M Plaza 
Chi�a 50, Illinois 6061 I 
(31 n 222-93so 

Respectfu11y submitted, 

COLEMAN (PARENT) HOLDINGS INC. and 
MACANDRE\V' & �·oRBm� �O�DINGS, INC. 

!. / / / . 
By·. \ .{:..: ' ! ,.-,/·. ·<.----·<...---·--•. -.. ..... 

One_.o!Its Attorneys 

JohrLScarola ,, 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

. HEREBY CERTIFY that a true and correct copy of the foregoing bas been furi1ished by 
llfk·-

Fax 'nc Federal Express to all counsel on the attached list on this _1 __ day of 

_A �)(1·. , 2004. 
/ 

/ ...... -·· 
JACK SCAROLA 
Elorida Bar No.: 169440 
(Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

/ 

. .  ···,·· 

213 9 Palm Beach Lakes BoLtlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Pan:nt)Holdings Ine. 
and MacAndrews & Forbes Holdings, Inc. 

16div-006075
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Joseph anno, Jr., Esquire 
Carlto11 Fields, et al. 
222 1 al eview A venue 
Suite! 4 )0 
West P< Im Beach, FL 33401 

Thon ai D. Yannucci, P.C. 
Thon .a� A. Clare 
Brett M ;::Gurk 
Kirkl rn j and Ellis 
655 15t 1 Street, N.W., Suite 1200 
Was!· in 5ton, DC 20005 

Jerold� . Solovy, Esq. 
Jenrn r � Block LLP 
One : B vi Plaza 
Suite 4· -00 
Chieng >, IL 60611 

141007 /007 

!:OUNSEL LIST 
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AUG-05-2004 15:42 JENNER AND BLCK:K LLP 

LAWOFFlCES 

312 527 0484 P.01/04 

JENNER & 8LOCKLLP 

DEIRDRE E. CONNELL 
312-923-2661 DlrectDial 

312-840-7661 Direct Facsimile 

• ONE IBM PLAZA 

CHICAGO, ILLINOIS 606 I I 

<312) 222-9350 

C3 I 2> 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DATE: August S, 2004 

TO: Thomas A. Clare, Esq. VOICE: (202) 879-5993 
KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph Ianno, Jr., Esq. VOICE: (561) 659-7070 
CARLTON FIELDS, P.A. FAX: (561) 659-7368 

Jack Scarola, Esq. VOICE: (561) 686-6350 ext.140 
SBARCY DENNEY SCAROLA FAX: (561) 684-5816 or 478-0754 

BARNHART & SHIPLEY, P.A. 

FROM: Deirdre E. Connell SECY.EXT.: 6486 

EMP.NO.: 035666 CLIENT NO.: 41198-10003 

IMPORT ANT: TillS MBSSAGEISJNTliNDEDQNLYFQRTIJEUSBOFTHEINl)MDUALORENI.IIYTOWJUCHJTIS AI>PRESSED ANPMAY 
CONTAIN JNFORMATION JHAT IS ATIORNBY WORK PRQDUCT. PRl\IJLOOBD. CONEIDENTIAL AND EXEMPT FROM 
DJSCLOSURBlJNPBB APPUCAQLBLAW, IF nm READER.OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE 
BMPLOYEEOR AOENTRESPONSIBLBFORDELIVERINOTHE MESSAGE TO THBINTENDBDRECJPIENT, YOU ARE HEREBY 
NOTIFIED1HAT ANYDISSBMINATION,DISTRIBUTIONOR.COPYJNGOF THIS COMMUNICATIONIS STRICTLYPROHIBITED. 
IF YOU HA VB RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATB. Y BY TELEPHONB, AND 
RETURN THE ORIGINAL MESSAGE TO US AT nm ABOVE ADDRESS VIA POSTAL SERVICE. THANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: _i_ 

DATE SENT: 8/5/04 TIME SENT: '.?>: 3f� SENT BY: -----=S...,. E=D""'D�IN..,,G;:;o.Ta.:O�N...._ __ 

IP You Do NOT REcEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 
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AUG-05-2004 15:42 JENI-ER AND BLOCK LLP 312 527 0484 P.02/04 

IN TIIE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

���������������___,/ 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

DEFENDANT COLEMAN (PARENT) HOLDINGS INC.ts 

FIFTH REQUEST FOR PRODUCTION OF DOCUMENTS 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A . and Jenner & Block LLP, hereby serves its Fifth Request for Production of 

Documents upon Morgan Stanley & Co., Inc. ("MS&Co.''), and requests responses and the 

production of documents at the office of Searcy Denney Scarola Barnhart & Shipley P.A., 2139 Palm 

Beach Lakes Blvd., West Palm Beach, Florida, within thirty (30) days from the date of service. 

DEFINITIONS AND INSTRUCTIONS 

CPH incorporates by reference its Definitions and Instructions set forth in CPH's First 

Request for Production of Documents, served on MS&Co. on May 9, 2003. 

16div-006078
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DOCUMENTSREOUESTED 

312 527 0484 P.03/04 

1. All documents involving, relating to, or referring to the Subordinated 

Debentures or to any transaction involving Subordinated Debentures, including but not limited to: 

(i) all documents relating or referring to any transaction in which Morgan Stanley bought or sold any 

Subordinated Debentures or any interest therein; (ii) all communications with any Morgan Stanley 

customer or counter-party to any trade involving Morgan Stanley as a broker or principal relating to 

the Subordinated Debentures; and (iii) any market for the Subordinated Debentures. 

Dated: August S, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

-2-

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

16div-006079



AUG-05-2004 15:43 JENNER AND B...OCK LLP 312 527 0484 P.04/04 

CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been furnished 

by U.S. Mail and facsimile to the following counsel of record on this 5th day of August, 2004: 

Joseph lanno, Jr. 
CARLTONFJELDS 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 15111 Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

Deirdre E. Connell 

TOH=IL P.04 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

I 
-------------- CASE NO. CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO APPOINT COMMISSION 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), pursuant to Florida Statutes 

§ 92.251, files this Motion to Appoint Commission so that it can subpoena for depositions and 

documents a witness in another jurisdiction. CPH states as follows: 

CPH requests that this Court appoint a commission so that it may subpoena the 

following witness: 

Morgan Stanley Dean Witter American Value Fund (a.k.a., Witter Dean 
American Value Fund and Morgan Stanley Dean Witter American Opportunities 
Fund) 
CIO Morgan Stanley Trust 
Harborside Financial Center, 
Plaza Two 
Jersey City, NJ 07311 

CPH seeks to have the following commission appointed for this purpose of 

obtaining documents and depositions from the above-listed witness: 

CHICAGO_l 118666_1 
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John P. Dwyer, Esq. 
McElroy, Deutsch, Mulvaney & CBipenter 
Three Gateway Center 
100· Mulberry Street 
Newark, New Jersey 

or any person duly authorized by him and able to administer oaths pursuant to the laws of New 

Jersey. 

WHEREFORE, CPH respectfully requests the entry of an order appointing the 

above as commission in the listed jurisdiction for purposes of this case. 

Dated: August 6, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CHICAGO_J 118666_1 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SIDPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm �each, Florida 33402-362 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

312 527 0484 P.04/08 

I, SUZANNE J. PRYSAK., hereby certify that a true and correct copy of the 

foregoing COLEMAN (PARENT) HOLDINGS INC. 's MOTION To APPOINT COMMISSION has 

been served upon the parties listed below via Facsimile and U.S. Mail on this 6th day of August, 

2004. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

CHICAOO_lll8666_1 
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CHICAGO_l I l8666_1 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s ), 

vs . 

. MORGAN STANLEY & CO .. INC., 
Defendant(s). 

����������������---"' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff{s), 

vs. 

MACANDREWS & FORBES HOLDJNGS, 1NC., 
Defendant{s). 

312 527 0484 P.06/08 

JN THE FIFTEENTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-S 165 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION TO APPOINT COMMISSION 

This cause came before the Court on Coleman (Parent) Holdings lnc.'s Motion to 

Appoint Commission so that it can subpoena for deposition and documents a witness in another 

jurisdiction. After reviewing the pleadings, and otherwise being advised in the premises it is 

ORDERED AND ADJUDGED that a commission is appointed so that plaintiff may subpoena 

depositions and documents from the following witness: 

Morgan Stanley Dean Witter American Value Fund {a.k.a., Witter Dean 
American Value Fund and Morgan Stanley Dean Witter American Opportunities 
Fund) 
CIO Morgan Stanley Trust 
Harborside Financial Center, 
Plaza Two 
Jersey City, NJ 07311 

CHICAGO_! 11866!1_1 
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The following commission is appointed for the purposes of obtaining any depositions and 

documents from the above listed witness, and other witnesses whose discovery is sought in the 

commission's jurisdiction: 

JohnP. Dwyer, Esq. 
McElroy, Deutsch, Mulvaney & Carpenter 
Three Gateway Center 
100 Mulberry Street 
Newark, New Jersey 

or any person duly authorized by him and able to administer oaths pursuant to the laws of New 

Jersey. 

Done and Ordered in Palm Beach County, Florida this _ day of ___ _ 

2004. 

Copies furnished to: · 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

CHlCAGO_l 118669_1 

Circuit Court Judge Elizabeth T. Maass 
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Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

CHICAOO_l 118669_1 

JENNER AND BLOCK LLP 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

I 
MORGAN STANLEY SENIOR FUNDING, CASE NO. CA 03-5165 AI INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS 
INC., et al., 

Defendant. 

I 

JOINT SUBMISSION OF THE PARTIES FOR 
AUGUST 13, 2004 CASE MANAGEMENT CONFERENCE 

Pursuant to the Court's Order of February 24, 2004, the parties in the above-referenced 

action hereby submit the following Joint Submission in advance of the August 13, 2004 Case 

Management Conference. 

I. Agreed-Upon Statement Of Background And Procedural History 

The following is the paities' agreed-upon summary of the two companion cases now 

pending before this Court, which have been consolidated for trial. 

A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. 
(Case No. 03 CA-005045 Al) 

Background. This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH") 
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sold its 82% interest in The Coleman Company, Inc. ("Coleman") to Sunbeam Corporation 

("Sunbeam"). Morgan Stanley & Co., Inc. ("Morgan Stanley") served as financial advisor to 

Sunbeam for parts of the acquisition transaction and served as the lead underwriter for a 

$750,000,000 debenture offering that Sunbeam used to finance the acquisition. 

CPH's Complaint alleges claims ruising from this transaction for fraudulent 

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy. 

CPH' s Complaint has sought damages of at least $485 million ru1d has reserved the right to seek 

punitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also 

denies CPH's entitlement to damages. 

Procedural History. CPH filed its Complaint on May 8, 2003 (the "CPH Action"). 

Morgan Stanley filed its Answer on _June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismiss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On The Pleadings. The Cami held a hearing on these motions on December 12, 2003. On 

December 15, 2003, the Court issued an Order denying both motions. On January 9, 2004, 

Morgan Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss. 

See Florida Rule of Appellate Procedure 9.130(a)(3)(A) (providing for interlocutory appellate 

review of non-final orders "concerning venue"). On Febmary 20, 2004, the Court consolidated 

CPH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH 

and MacAndrews & Forbes Holdings Inc. 

B. Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et 
al. (Case No. 03 CA-005165 AI) 

Background. This action arises out of the same series of financial transactions as the 

CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF") and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 
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financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller 

comparnes. 

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings Inc. ("MAPCO") and CPH provided false 

information to MSSF about the "synergies" that Sunbeam would achieve from the combination 

of Sunbeam and Coleman. MSSF alleges that Defendant's inflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges 

that it suffered hundreds of millions of dollars in damages when Sunbeam declared bankruptcy in 

February 2001 and defaulted on acquisition-related loans. MSSF has alleged claims for fraud 

and negligent misrepresentation, and has reserved the right to seek punitive damages. CPH 

denies the material allegations in MSSF's Complaint and also denies MSSF's entitlement to 

damages. 

Procedural History. MSSF filed its Complaint against MAPCO and CPH on May 12, 

2003 (the "MSSF Action"). The MSSF Action was initially assigned to Division AG. Because 

the MSSF Action and the CPH Action involve the same series of financial transactions and arise 

from a common set of operative facts, the parties agreed that the two cases are companion cases 

under Local Rule 2.009 and requested a transfer to Division AI, where the first-filed, lower 

numbered CPH Action was assigned. The motion to transfer was granted on June 9, 2003. 

Defendants CPH and MAFCO filed their Answer on June 25, 2003. On February 20, 2004, the 

Cami consolidated MSSF's action against CPH and MAFCO with CPH's action against Morgan 

Stanley. 
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II. Report On Discovery In The Two Cases 

A. Morgan Stanley's And MSSF's Position On Discovery 

1. Merits Discovery 

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discovery in these consolidated actions. The parties have exchanged hundreds of thousands of 

pages of documents, have served and answered multiple sets of interrogatories and requests for 

admission, and have deposed more than two dozen party and non-party witnesses. Discovery in 

both cases is ongoing. 

At the February 20, 2004 Case Management Conference, counsel for Morgan Stanley 

infonned the Comi that - according to counsel's best estimates - approximately seventy (70) 

additional depositions would need to be completed before the close of fact discovery. 

Thereafter, on or about March 11, the parties agreed to take alternate weeks for taking and 

defending depositions. 

Since the February 20 Case Management Conference, twenty-seven (27) additional 

depositions have been completed. Four ( 4) more depositions have been scheduled and are 

confomed for the weeks ahead. Morgan Stanley has ten (10) outstanding requests for deposition 

dates of CPH, MAPCO, and Coleman witnesses - and has attempted to secure deposition dates 

for several additional non-party witnesses. At the July 23 Case Management Conference, 

counsel for Morgan Stanley advised the Court that - according to counsel's best estimates -

approximatel.x forty-three (43) days of deposition testimony remain to be completed. That 

number will increase, however, in light of additional depositions requested by CPH and MAFCO 

since the July 23 Case Management Conference. CPH and MAFCO have requested the 

depositions of four (4) additional cmTent or former Morgan Stanley employees - and have 

requested one (1) additional Rule 1.310 deposition (bringing the total number to 7). 
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In their Position on Discovery (below), CPH and MAFCO state that thirty (30) 

depositions have been taken by CPH and MAFCO, and fourteen (14) have been taken by MS & 

Co. and MSSF. But those figures - and the table prepared by CPH and MAFCO to summarize 

the depositions - do not accurately reflect the depositions taken by Morgan Stanley. Seven (7) 

of the third-party witnesses identified by CPH and MAFCO as "taken by" CPH and MAFCO 

were, in reality, examined by Morgan Stanley as well. Moreover, CPH and MAFCO count the 

Rule 1.310 deposition of Steven Fasman (taken by Morgan Stanley) as a single deposition, when 

in fact Mr. Fasman appeared for two separate Rule 1.310 depositions.1 In reality, twenty-one 

(21) witnesses have been deposed by Morgan Stanley. 

The parties have experienced considerable difficulty scheduling depositions in light of 

scheduling conflicts for counsel on both sides and the location of the witnesses, almost all of 

whom are located outside of Florida. CPH and MAFCO have offered witnesses for depositions 

outside of Florida on dates previously established by the Court for Case Management 

Conferences (or on the day before in New York) and have, on several occasions, confirmed (and 

then canceled or postponed) depositions previously set to go forward. 

For example, CPH and MAFCO twice postponed the deposition of Barry Schwartz (now 

completed), postponed the deposition of Bruce Slovin (now completed), and postponed the 

deposition of James Robinson, for various reasons ranging from "unavoidable conflicts" to 

"medical emergencies." Another CPH I MAFCO wih1ess, Lawrence Jones, was only available 

on a day that had been previously scheduled by the Court for a Case Management Conference, 

and is now expected to be unavailable for an unspecified amount of time due to upcoming 

surgery. Similar scheduling considerations have required Morgan Stanley to postpone the 

CPH and MAFCO count the corresponding Rule 1.310 depositions of Morgan Stanley 
witnesses as two separate depositions. 
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depositions of other deposition witnesses, many of whom no longer work for Morgan Stanley 

and are no longer under its control. 

Even when depositions have been successfully scheduled, the parties have experienced 

difficulties beyond their control that have prevented the deposition from going forward. When 

Mr. Schwartz's deposition was finally scheduled and confirmed for June 18, for example, the 

deposition needed to be postponed (for a third time) because Morgan Stanley's attorneys were 

unable to make it to New York for the deposition due to inclement weather and cancelled flights. 

Morgan Stanley is of course willing to accommodate the legitimate scheduling 

considerations of witnesses and their counsel - but these schedule conflicts and difficulties have 

prevented the parties from proceeding with depositions at the pace contemplated during the 

February 20 Case Management Conference. 

Finally, the parties have had to divert resources away from deposition discovery to 

address collateral issues unrelated to the merits of these consolidated actions. These issues are 

discussed in the next section. 

2. · Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause. On May 14, 2004, the 

Court converted CPH's Motion for a Rule To Show Cause into a Motion for Contempt. On July 

30, 2004, Morgan Stanley filed its Motion to Dismiss or Strike Plaintiffs Motion For Contempt. 

That motion, which is based on the Court's determination and July 26 Order that the Settlement 

Agreement was properly in the public domain as part of the Court's public file since December 

2003, will be heard during the August 13 Case Management Conference. If granted, Morgan 

Stanley's Motion to Dismiss or Strike would obviate the need for further non-merits discovery, 

and would allow the parties and the Court to return their full attention to the merits of these 

consolidated actions. 
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On March 19, CPH served its first set of interrogatories relating to its motion for 

contempt. Morgan Stanley responded to those Interrogatories on June 16, 2004 and provided 

supplemental responses to CPH on June 29, 2004. On July 12, 2004, the Court entered an Order 

directing Morgan Stanley to supplement its responses to those Interrogatories within twenty 

days, including certain responses to be filed directly with the Court under seal. Morgan Stanley 

provided the non-privileged portions of its amended responses to CPH on August 2, 2004. 

Morgan Stanley has c_ompleted the in camera portion of its amended responses and is prepared to 

submit the in camera portion directly to the Court, pending the Court's ruling on Morgan 

Stanley's Motion for Enlargement of Time, which will be heard during Uniform Motion 

Calendar on August 10. 

On May 28, CPH served its second set of interrogatories relating to its motion for 

contempt - together with a set of document requests relating to that motion. On that same date, 

Morgan Stanley served its own interrogatories and requests for documents on CPH relating to 

CPH's motion for contempt. The parties served responses and objections to this "second wave" 

of non-merits discovery on June 28, 2004. Based on correspondence received from CPH and 

MAFCO, Morgan Stanley expects additional "waves" of non-merits discovery to be served in the 

weeks and months ahead, further diverting the parties from the merits. 

CPH's contempt motion, together with CPH's related Motion to Allow Arthur Andersen 

Access to Confidential Transcript (filed May 5, 2004) and other motions relating to the 

confidentiality of documents and pleadings, have required extensive additional briefing, 

necessitated attendance of counsel at multiple specially-set hearings in Florida, and the 

preparation of non-merits discovery requests and responses. CPH's objections also have 

prevented attorneys from Kellogg, Huber, Hansen, Todd, and Evans P.L.L.C. ("KHHTE") from 

participating as co-cotmsel and assisting with discovery. These satellite issues have prevented 
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the pa1iies from conducting depositions at the pace originally contemplated during the February 

20, 2004 Case Management Conference. 

CPH and MAFCO, acting in concert with Arthur Andersen, are using the non-merits 

discovery served in these cases to manipulate the proceedings in these consolidated actions and 

Civil Action No. 04-22577 AA, now pending before Judge Miller. In pleadings filed with Judge 

Miller, Arthur Andersen has moved for sanctions against Morgan Stanley, sought to disqualify 

Morgan Stanley's attorneys in that action, and moved to stay all discovery in that action. 

Simultaneously, CPH (who has professed a "unity of interest" with Arthur Andersen) has sought, 

through the non-merits discovery served in these consolidated actions, to discover detailed 

information regarding Morgan Stanley's damages claims in the Civil Action No. 04-22577 AA. 

CPH seeks this information despite the fact that Arthur Andersen is not a party in these 

consolidated actions; Kirkland & Ellis LLP does not represent Morgan Stanley in Civil Action 

No. 04-22577 AA; and CPH has objected to Morgan Stanley's chosen counsel (KHHTE) from 

appearing in these consolidated actions. 

The satellite issues and gamesmanship desclibed in this section have prevented the 

parties from conducting depositions at the pace originally contemplated during the February 20, 

2004 Case Management Conference. 

B. CPH'S And MAFCO's Position On Discovery 

CPH and MAFCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAFCO object to the remaining statements concerning discovery as incomplete, misleading, and 

self-serving on the· part of Morgan Stanley and MSSF. CPH and MAFCO expressed these 

objections to Morgan Stanley and MSSF, and requested that a neutral statement of the discovery 

status be substituted, but Morgan Stanley and MSSF refused that request. Consequently, CPH 

and MAFCO provide the account of discovery that follows. 
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1. Deposition Discovery 

As of August 6, 2004, 44 depositions have been taken. Of those depositions, 30 have 

been taken by CPH and MAPCO, and 14 have been taken by Morgan Stanley and MSSF: 

.... : :· .,._ ·: :. : .- : .. ·:;.� 
Boone, Shani 
Chang, Tyrone 
Conway, Andrew 
Fuchs, Alexandre 
Hart, Michael ,--
Kitts, Robert 

4 Morgan Stanley --------i---
--·

----;-·--
-

! Morgan Stanley I 01/08/2004 ·····-·--·- I Morgan Stanley [ 06/04 /2004 
CPHIMAFCO I 
CPHIMAFCO . ! 

I Morgan Stanley I 02/13/2004 CPHIMAFCO 
I 

MSSF 
__ 

0_5_11_91_2_0_0_4_--i-I _CPHIMAFCO I 
I Morgan Stanley 02/12/2004 I CPH/MAFCO l 

MS/MSSF (by John Plotnick) j Morgan Stanley 09/09/2003 _______ 1 CPHIMAFCO 
MS E-mail Rep.(Robert Saunders) I Morgan Stanley 

----·-Ol/l0/2004 I CPHIMAFCO --·--·-·-·-·-····· ·-·-·
1
'--------i------i-----1 

Rafii, Lily 
Savarie, Andrew 
Seth, Ishaan 
Smith, R. Bram 
Strong, William 
Stynes, James 
Tyree, John 
Tyree, John 

Morgan Stanley 04/02/2004 [ CPHIMAFCO I 
I Morgan Stanley I 01/22/2004 I CPHIMAFCO [ 
I· Morgan Stanley I 07 /30/2004 I CPHIMAFCO I 
I MSSF I 02/24/2004 rcPH!MAFCO 

·----ii Morgan Stanley [-----12/ o-4-/2_0_0_3 ---i--C_P _HIMAF ___ c _o -:1 
I Morgan Stanley [ 07 /13/2004 [ CPHIMAFCO \ --·· --,----- --------ic---------·1 l 

J Morgan Stanley I 09/15/2003 1 CPH/MAFCO I 
I Morgan Stanley I 11114/2003 I CPHIMAFC� 

.---
W_e_b_b _er _, _

Jo_s _hu_a ___ _ 
·--
-
===���-1,_

-
_M_o_ rg_a _n_S_ta_n _le_y--il.---_o_51 _1_81 _2 _00_4_---;l _c_

P_HIM_AFCO J 
Whelan, Christopher j Morgan Stanley I 07 /14/�_00�----- I CPHIMAFCO I 

--------;-' -������S_!_� nley �1--0 _11 _01_ 12_0_04_�j-_CP_H IMAF __ c_o_/ 

I 
Engelman, Irwin 08/04/2004 MS ·---1 
Gifford, Frank I MAFCO 07/22/2004 I MS 

------· I I Ginstling, Norman MAFCO 04/06/2004 MS ·---------T- 09/15/2003 I MS

d 
MAFCO (by Steven Fasman) MAFCO I 

01/21/2004 i I : i 
Page, Joseph I MAFCO I 04/27/2004 ---i 

MS  I 
Salig, Joram I MAFCO ___ T ____ 011os12004 I MS I -----

1
·------MAico I I I Schwartz, Barry 0612512004 MS  I ------

-----
-

-
I I I Shapiro, Paul MAFCO 06/08/2004 MS I 
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Shapiro, Paul 
Slotkin, Todd 

Brockelman, Mark 
Denkhaus, Donald 

---;.--6-:-��-���66:-- ------j---------�� __ _J 

----------'----------- ! 
Arthur Andersen 01/14/2004 I 
Arthur Andersen 11/06/2003 I CPHIMAFCO ! ----------- ---- .;-C-r -ed_i._ t _Su-i -ss_e _F -ir_s _t -:--- --O?-/-OS /20--04--IMS-----

l,I Duffy, Robert Boston I _ 

Geller, Steven Boston 07 /30/2004 I Credit Suisse First I MS 11 
------------'----------___;._ -------+---------< I Arthur Andersen 10/29/2003 I CPHIMAFCO I Kistler, Vance 

: Pastrana, Dennis I Arthur Andersen 01/12/2004 I CPHIMAFCO. i 
P�
-
tt.

-
W
-

illiam I Arthur Andersen 01/13/2004 I CPHIMAFCO I --------- --:-i--
D-a
-v- is

_
P

_
o

_
lk

_&
_-r- -

0
-

6
-
10
_

3
_
1

_
20

_
0

_
4

--r\ __ c_P
_

HIMAF 
___ c_o __ !\ 

Dean, Alan Wardell 
�--------------.;--------! Davis Polk & i' 06/18/2004 1, CPHIMAFCO JI Lurie, James 

_ _ \ Wardell ,-
St
::������

er 
·- ··- -m------ - ---- - ---------- ----,--- D�;::d�llf&- -T----��-;25/2004 I CPH/MAFCO 

-

I 

--Y-al-es-.-S-cott ____________ T ___ Sunbeam 11/24/2003 I CPHIMAFCO i 
·- - ---·------------ ---------------- -------'------------------ __ _____________________________ J 

In addition, both sides have requested deposition dates for certain individuals, and 

expressed interest in deposing still other individuals. Although Morgan Stanley and MSSF 

attempt to make it appear as if scheduling issues have been caused solely by CPH, in fact, 

Morgan Stanley and MSSF frequently have delayed providing dates for depositions and have 

changed previously set dates. In any event, Morgan Stanley's and MSSF's finger-pointing is 

irrelevant, because there is no motion pending before this Court concerning deposition 

scheduling - indeed, to date, no such motion ever has been filed. 

Concerning counsel for Morgan Stanley's and MSSF's estimates about the depositions to 

be taken, CPH and MAFCO believe that counsel's estimate is exaggerated. In any event, given 

that approximately 10 attorneys presently are appearing for Morgan Stanley and MSSF in this 
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case, Morgan Stanley and MSSF certainly have the resources to complete all necessary 

depositions within any schedule dictated by the Court. 

2. Discovery concerning CPH's motion for contempt 

The parties have served interrogatories and document requests on each other in 

connection with CPR's motion for contempt. Because Morgan Stanley's and MSSF's responses 

to the discovery requests that CPR and MAFCO served on March 19 were insufficient, however, 

CPH and MAPCO filed a motion to compel. On July 12, this Court entered an order granting 

that motion in part, and directing Morgan Stanley and MSSF to provide further information 

within 20 days. On August 2, Morgan Stanley and MSSF purported to provide non-privileged 

information in compliance with the July 12 order, but Morgan Stanley and MSSF did not comply 

with the Court's direction to provide privileged information for in camera review. Instead, 

Morgan Stanley and MSSF filed a motion to enlarge the deadline for doing so. That motion, 

which CPH and MAFCO have opposed, is scheduled to be heard on August 10. 

CPH and MAFCO also served further interrogatories and document requests in 

connection with CPR' s motion for contempt on May 28, and Morgan Stanley and MSSF have 

served responses to those discovery requests. Because CPR and MAPCO believe that the 

responses are deficient in many respects, however, CPR and MAPCO filed a motion to compel. 

The Court made some rulings on that motion at the July 23 case management conference, but did 

not complete its review of the motion. CPR and MAPCO have re-noticed the motion for the 

upcoming case management conference on August 13. 

III. Pretrial Schedule 

On February 24, 2004, the Court entered an order setting this matter for trial in January 

2005, and on March 23, 2004, this Court entered an Agreed Order setting the pretrial schedule in 

this matter and scheduling trial to begin on January 18, 2005. At the case management 

conference on July 23, this Court stated that it would be extending the trial date to March 2005. 
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The Court directed the parties to come to the August 13 case management conference prepared 

to discuss scheduling the trial as well as associated adjustments to the pretrial schedule. 

Dated: August 6, 2004 

John Scarola (FL Bar No. 169440) 
SEARCY, DENNEY, SCAROLA, 

ARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33402-3626 
(561) 686-6300 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

#l 127347.v2 

"7�D.� 
Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

c.ounsel for Morgan Stanley & Co., Inc. and 
Morgan Stanley Senior Funding, Inc. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5 165 AI 

MORGAN STANLEY & CO., INC.'S RESPONSES AND OBJECTIONS TO COLEMAN 

(PARENT) HOLDINGS INC.'S SECOND SET OF REQUESTS FOR ADMISSION 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1.370, hereby responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Second Set of Requests for Admission. 

INITIAL OBJECTIONS 

1. MS & Co. objects to CPH's Second Set of R«;:quests for Admission, including all 

Definitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH's Second Set of Requests for Admission to the extent that they 

seek information protected from disclosure by the atto�ey-client privilege, the work product 

. doctrine, or any other applicable privilege, doctrine, immunity or rule. 
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3. MS & Co. objects to the definitions of "Morgan Stanley" and "MSSF" to the extent that 

they include MS & Co.'s or MSSF's counsel in this litigation and entities not a party to this 

action. Specifically, MS & Co. interprets these definitions to exclude Kirkland & Ellis LLP and 

Carlton Fields, P .A and affiliates, parents, and others not a party to this action. 

4. MS & Co. objects to the Requests for Admission as unduly burdensome, abusive, and 

vexatious, since many of them are duplicative and constitute an unnecessary waste of time and 

concern factual allegations uniquely within the possession of CPH, MAFCO, or third parties, 

which could be confirmed with less expense and burden on the parties through more traditional 

techniques of discovery. 

5. MS & Co. incorporates, as though fully set forth therein, these General Objections into 

each of the Responses and Objections set forth below. 

RESPONSES 

1. Admit that documents bates-numbered Morgan Stanley Confidential 08477 1 

through 0085783 and Morgan Stanley . Confidential 0094003 through 0094032 are true, and 

authentic copies of original documents within the meaning of Florida Evidence Code § 90.901. 

RESPONSE: Admitted. 

2. Admit that documents bates-numbered Morgan Stanley Confidential 008477 1 

through 0085783 and Morgan Stanley Confidential 0094003 through 0094032 are records of 

regularly conducted business activity within the meaning of Florida Evidence Code§ 90.803(6). 

RESPONSE: Admitted in part and denied in part. MS & Co. admits that the referenced 
documents are generated in the course of a regularly conducted business activity, but denies that 
the documents, which largely reflect the opinions of out-of-court · declarants, qualify for the 
hearsay exception of Florida Evidence Code § 90.803(6). MS & Co. reserves all evidentiary 
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objections to the admissibility of the referenced documents, but will not dispute that the 
documents are kept in the ordinary course of its business. 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

SERVICE LIST 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 5th day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I ----------------

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 
I ----------------

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

PLAINTIFF'S NOTICE OF SERVING RESPONSES AND OBJECTIONS TO 
DEFENDANT'S FIRST SET OF INTERROGATORIES 

Plaintiff Morgan Stanley Senior Funding, by and through their undersigned 

counsel, hereby give notice that Plaintiff served responses and objections to Defendant's First 

Set of Interrogatories, on this 9th day of August, 2004. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 9th Day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Joseph Ianno, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING'S RESPONSES AND OBJECTIONS TO 
MACANDREWS & FORBES HOLDING INC.'S FIRST SET OF INTERROGATORIES 

Plaintiff Morgan Stanley Senior Funding ("MSSF"), by its attorneys, and pursuant 

to Florida Rules of Civil Procedure 1.280 and 1.340, hereby responds and objects to 

MacAndrews & Forbes Holdings Inc.'s ("MAFCO") First Set of Interrogatories as follows: 

GENERAL OBJECTIONS 

1. MSSF objects to MAFCO's First Set of Interrogatories, including all 

Definitions and Instructions, to the extent that they purport to impose upon MSSF any 

requirements that exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure 

or any other applicable rule or court order. 

2. MSSF objects to MAFCO's First Set of Interrogatories to the extent that 

they seek information protected from disclosure by the attorney-client privilege, the attorney-

work-product doctrine, or any other applicable privilege, doctrine, immunity or rule. 
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3. MSSF objects to the definitions of "Morgan Stanley" and "MSSF" to the 

extent that they include counsel in this litigation and entities not a party to this action. 

Specifically, MSSF interprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, 

P.A, Kellogg Huber Hansen Todd & Evans, P.L.L.C. as well as affiliates, parents, and others not 

a party to this action. 

4. MSSF objects to the definition of "Identify" when used with respect to a 

person to the extent that it seeks the addresses and phone numbers of persons named. Such 

persons who are employees of MSSF should not be contacted directly, but rather 

communications must go through counsel. 

5. MSSF's response to any interrogatory is not intended and should not be 

construed as an acknowledgement of relevance or factual accuracy, or that any person identified 

actually possesses knowledge or information relevant to the subject matter of this action. 

6. MSSF's objections and responses are based on a good faith investigation. 

MSSF expressly reserves the right to amend and/or modify its objections and responses. 

7. MSSF incorporates, as though fully set forth therein, these General 

Objections into each of the Responses and Objections set forth below. 

RESPONSES AND SPECIFIC OBJECTIONS 

INTERROGATORY N0.1: Identify each individual who relied upon Exhibit A or 
information derived from Exhibit A, in whole or in part, at any time and for any purpose. For 
each individual, describe in detail when and how each individual relied upon Exhibit A or in 
information derived from Exhibit A, and what each individual did with the information contained 
in Exhibit A or derived from Exhibit A. 

RESPONSE: MSSF notes that Defendant's Interrogatory No. 1 constitutes at 

least three separate interrogatories. Subject to and without waving its general and specific 

objections, MSSF responds as follows: 
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MAPCO and its wholly-owned subsidiary, CPH, made false statements to 

Sunbeam, Sunbeam's financial advisors, and Sunbeam's lenders regarding the "synergies" that 

Sunbeam could expect to achieve from an acquisition of The Coleman Company. 

Specifically, throughout the negotiations leading to Sunbeam's acquisition of 

Coleman, MAPCO and CPH falsely represented that the acquisition would result in post-closing 

synergies of $150.5 million per year, falsely stated that lower synergy figures were 

"understated," and falsely stated that Sunbeam and Morgan Stanley were not giving MAFCO 

and CPH "enough credit" for synergies in the valuation of a combined Sunbeam/Coleman entity. 

[MORGAN STANLEY CONFIDENTIAL 0044556 at 557-558] MAPCO and CPH made false 

synergy representations to Sunbeam and Morgan Stanley verbally and in writing. The false 

synergy information provided by MAPCO and CPH in writing (memorialized in the document 

attached as Exhibit A to MSSF's Complaint), and false synergy information derived from that 

document became part of the total mix of information relied on by Sunbeam, Morgan Stanley & 

Co., and Morgan Stanley Senior Funding in the acquisition and financing transactions that 

followed. 

On or about December 12, 1997, Sunbeam and Coleman representatives held a 

meeting at MAFCO' s offices in New York to discuss the proposed acquisition of Coleman and 

the benefits that would accrue to Sunbeam if the deal went forward. This meeting was attended 

by, among others, Jerry W. Levin, Coleman's Chairman and Chief Executive Officer, Joseph P. 

Page, Coleman's Chief Financial Officer, and Paul E. Shapiro, Coleman's General Counsel. 

Representatives of Sunbeam included Russell A. Kersh, Sunbeam's Chief Financial Officer, 

David C. Fannin, Sunbeam's Chief Legal Officer, and Peter Langerman, a director of Sunbeam 

and representative of its then-largest shareholder, Franklin Mutual Advisors, Inc. Coleman's 
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financial advisors also were present for the meeting. [CPH 1042288, at 292; CPH 1401525 at 

528] 

During this meeting, CPH and MAPCO representatives provided Sunbeam with a 

detailed written schedule identifying 15 different areas of synergies between Sunbeam and 

Coleman, predicting that the acquisition would result in post-closing synergies totaling $150.5 

million per year. [CPH 1020748] To maintain the credibility of this representation, CPH's and 

MAFCO's written schedule included detailed figures for each of the 15 areas of purported 

synergies, and a detailed "build-up" of these 15 areas totaling $150.5 million. Those categories 

of synergies which were presented by Coleman and MAPCO to Sunbeam included the following 

line-items: "Transfer BBQ License," "Synergies re CG BBQ," "Corporate Staff," "International 

Group Staff," "Latin America Staff," "[Coleman] Europe Network Sells [Sunbeam] Products," 

"[Coleman] Japan Network Sells [Sunbeam] Products," "Factory Outlet Staff," "S Catalytic 

Appliance Line," "Consolidate Division HQ To [Del Ray Beach, FL]," "Consolidate Domestic 

Salesforces," "Eliminate $20 million Oracle Expense," "Additional $25M Writeoffs," "Global 

Sourcing Raw Materials," "Consolidation Logistics & Warehousing" 

During the December 12, 1997 meeting, CPH and MAPCO verbally 

supplemented and affirmed the synergy figures contained in this schedule by providing 

additional information and detail about each of the fifteen line-items. These verbal 

representations purported to confirm the facts built into each figure and affirmed that the total 

calculation of $150.5 million was a fair and prudent estimate of synergies to be gained annually 

from Sunbeam's acquisition of Coleman. Shortly following this meeting, Morgan Stanley 

received a copy of the synergy schedule from the Sunbeam officials who had participated in the 

meeting. [CPH 1020748] From this point forward, the December 12, 1997 synergy schedule, 
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and information derived from it, was important information considered by Sunbeam in 

determining the price Sunbeam was willing to pay for Coleman; was important information 

considered by MS & Co. in underwriting and fixing the terms of Sunbeam's $750 million 

convertible debt offering; and was important information considered by MSSF in going forward 

with its bank loan to Sunbeam. 

As the negotiation of the Coleman acquisition progressed, CPH and MAPCO 

repeatedly and consistently vouched for the $150.5 million figure represented in their December 

12, 1997 synergy schedule, as well as the factual basis from which that figure was purportedly 

derived. Defendants repeated these false synergy representations during negotiations leading up 

to the Coleman acquisition. 

Specifically, on January 27, 1998, William Reid of Morgan Stanley had a 

discussion with representatives of The Coleman Company, in which Coleman expressed their 

position that the synergies had been "understated," and that it was Coleman's view that there 

were "at least $150MM in synergies. " [MORGAN STANLEY CONFIDENTIAL 0044556 at 

558] 

Subsequently, representatives of Sunbeam and Coleman held another meeting on 

January 29, 1998, at MAFCO's New York offices to discuss the proposed acquisition of 

Coleman by Sunbeam, to update the parties' discussions of synergies from the December 12, 

1997 meeting, and to discuss the benefits that would accrue to Sunbeam from the proposed 

acquisition of Coleman. Representatives from Morgan Stanley also attended the meeting, 

including Tyrone Chang, Alex Fuchs, and Jim Stynes. Senior officials from the CPH and 

MAPCO, including MAPCO executives James Maher and William Nesbitt, attended the meeting 
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on behalf of Coleman. [CPH 1401525 at 529, MORGAN STANLEY CONFIDENTIAL 

0033256 at 260, and CPH 1042291 at 294] 

And again, on February 16, 1998, representatives from Morgan Stanley had a 

conversation with James Maher, of MAFCO, who reiterated MAFCO's and CPH's belief that 

Sunbeam/Morgan Stanley was not "giving them enough credit in for synergies in the valuation" 

of the combined entity. [MORGAN STANLEY CONFIDENTIAL 0044556 at 557] 

At each opportunity, CPH's and MAFCO's agents and representatives discussed, 

affirmed, and ratified the information contained in the December 12, 1997 synergy schedule. 

CPH's and MAFCO's agents and representatives represented that $150.5 million was the fair and 

prudent projection of annual synergies to be gained by Sunbeam through its acquisition of 

Coleman, and that any lower synergies figures were "understated." [MORGAN STANLEY 

CONFIDENTIAL 0044556 at 557-558] These assurances by CPH and MAFCO regarding the $150 

million synergies figures was important information considered by Sunbeam in determining the 

price Sunbeam was willing to pay for Coleman; was important information considered by MS & 

Co. in underwriting and fixing the terms of Sunbeam's $750 million convertible debt offering; 

and was important information considered by MSSF in going forward with its bank loan to 

Sunbeam. 

Because the December 12, 1997 schedule of synergies and subsequent verbal 

affirmations by CPH and MAFCO were presented to Sunbeam and Morgan Stanley during the 

negotiations leading to the acquisition and related financing transactions, Exhibit A, and 

information derived from it, played a role in the development, analysis, consideration, modeling, 

evaluation, or review of potential synergies, cost savings, and/or financial benefits that Sunbeam 

could achieve from a business combination with Coleman. 
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Accordingly, the following individuals, each of whom played a role in the 

development, analysis, consideration, modeling, evaluation, or review of potential synergies, cost 

savings, and/or financial benefits that Sunbeam could achieve from a business combination with 

Coleman, may have relied, directly or indirectly, upon Exhibit A or information derived from 

Exhibit A: 

• Shani Boone, Analyst, Investment Banking Division 

• Tyrone Chang, Analyst, Investment Banking Division [Chang at 171 :24-172:12, 
203:6-17] 

• Benjamin D. Derito, Analyst, Investment Banking Division 

• Alex Fuchs, Vice President, Investment Banking Division 

• Johannes Groeller, Associate, Investment Banking Division 

• Michael Hart, Executive Director, Investment Banking Division [Hart at 31 :23-32:7, 
and 58:3-21] 

• Robert Kitts, Managing Director, Investment Banking Division [Kitts at 125:12-19] 

• Ruth Porat, Managing Director, Investment Banking Division 

• Lily Rafii, Analyst, Global Private Wealth Management Division [Rafii at 158:23-
25] 

• Andrew B. Savarie, Vice President, Investment Banking Division 

• Bram Smith, Managing Director, Investment Banking Division 

• William Strong, Managing Director, Investment Banking Division 

• James Stynes, Managing Director, Investment Banking Division 

• John Tyree, Associate, Investment Banking Division 

• Joshua A. Webber, Associate, Investment Banking Division 

• William H. Wright, Managing Director, Investment Banking Division 

• Gene K. Yoo, Associate, Investment Banking Division 
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Further, synergies resulting from the proposed combination of Sunbeam and 

Coleman were modeled, based in part on Exhibit A and information derived from Exhibit A 

under various scenarios with a midpoint of $150 million, the same synergy figure represented by 

MAFCO and CPH. [MORGAN STANLEY CONFIDENTIAL 0026443 at 472-479] These 

models and results were subsequently presented to Sunbeam's Board of Directors, which 

included Albert Dunlap, Charles Elson, Russell Kersh, Howard Kristo!, Peter Langerman, 

William Rutter and Faith Whittlesey, who relied on the information in the course of their 

analysis and ultimate resolution of matters presented before them. [CPH 0075371] 

Synergies analyses were also presented to Morgan Stanley's Leveraged Finance 

Commitment Committee, which in the spring of 1998 may have included all or some of the 

following individuals: Leslie E. Bradford, Steven L. Brown, Joel P. Feldmann, Richard B. Felix, 

William Kourakos, Tarek F. Abdel-Meguid, Stephen R. Munger, Stephan F. Newhouse, Ralph L. 

Pellecchio, Michael L. Rankowitz, William J. Sanders, Marium A. Short, Dwight D. Sipprelle, 

Bram Smith and William Strong, [See, MORGAN STANLEY CONFIDENTIAL 0028214 at 

214], and Morgan Stanley's Equity Commitment Committee, which in the spring of 1998 may 

have included all or some of the following individuals: Mayree C. Clark, Michael Curtis, John 

H. Faulkner, Carla A. Harris, John P. Havens, Richard L. Kaufinan, Jim Little, Tarek F. Abdel­

Meguid, Ralph L. Pellecchio, Ruth M. Porat, William J. Sanders, Dennis F. Shea, Scott M. 

Sipprelle, Ed Sullivan, and William H. Wright. [Conway at 62:11-63:3] Synergy information, 

including information derived from Exhibit A, was considered by MS & Co.'s and MSSF's 

decision-making groups in underwriting and fixing the terms of Sunbeam's $750 million 

convertible debt offering, and in going forward with the bank loan to Sunbeam. [MORGAN 

STANLEY CONFIDENTIAL 0028214 at 230, 232 and 237; MORGAN STANLEY 
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CONFIDENTIAL 0026545 at 567]; and MORGAN STANLEY CONFIDENTIAL 0000513 at 

525 and 529] Indeed, the presentations to the Leveraged Finance Commitment and Equity 

Commitment Committees estimated that the synergy figures presented were "conservative" 

estimates [MORGAN STANLEY CONFIDENTIAL 0028214 at 232], and that there could be an 

"upside" to the figures presented. [MORGAN STANLEY CONFIDENTIAL 0028214 at 237; 

MORGAN STANLEY CONFIDENTIAL 0000513 at 529] 

Morgan Stanley further relied on CPH's and MAFCO's synergy figures through 

discussions with, among others, Sunbeam and Coopers & Lybrand, whose views regarding 

synergies appear to have been based (at least in part) on the December 12, 1997 synergy 

schedule and the subsequent statements by CPH and MAPCO regarding synergies. Sunbeam 

and Coopers & Lybrand were also involved in the preparation, development, and analysis of 

synergies, and thereby also may have relied, to varying degrees, on Exhibit A or information 

derived from Exhibit A. 

INTERROGATORY NO. 2: Identify with particularity what steps MSSF, Morgan 
Stanley and/or Sunbeam undertook to develop, analyze, consider, model, evaluate, or review 
potential synergies, cost savings, and/or financial benefits that Sunbeam could achieve from a 
business combination with Coleman. Your response should identify each individual involved. 

RESPONSE: MSSF notes that Defendant's Interrogatory No. 2 constitutes at 

least two separate requests. Subject to and without waiving its general and specific objections, 

MSSF states that MSSF, Morgan Stanley, and/or Sunbeam took the following steps to "develop, 

analyze, consider, model, evaluate, or review potential synergies, cost savings, and/or financial 

benefits that Sunbeam could achieve from a business combination with Coleman": 

Morgan Stanley participated in numerous meetings and conference calls with 

Sunbeam and Coleman management in an effort to learn about the Sunbeam and Coleman 

businesses and about potential synergies and cost savings associated with such a combination. 
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[See generally, Conway at 44:4-45:7, Fuchs at 33:18-34:9, Hart at 40:3-22, 47:25-48:6] 

Specifically: 

• On December 11, 1997, Morgan Stanley personnel, including Alexander Fuchs, 
Robert Kitts and James Stynes, met with Sunbeam personnel, including David Fannin 
and Russell Kersh regarding Sunbeam's potential transaction and upcoming meeting 
with Coleman. [CPH 1042288, at 2292] 

• On December 12, 1997, Sunbeam management and directors, including Russell 
Kersh, David Fannin and Peter Langerman, met with Coleman management, 
including Jerry Levin, Joseph Page and Paul Shapiro. [CPH 1042288 at 2292] At 
this meeting, Coleman management provided Sunbeam with a detailed written 
schedule identifying 15 different areas of synergies between Sunbeam and Coleman. 

• On December 16, 1997, Morgan Stanley personnel spoke with Coleman personnel 
regarding synergies. Coleman personnel stated that Coleman should receive a 
majority of the credit for any synergies. [MORGAN STANLEY CONFIDENTIAL 
0001846 at 1849] 

• On January 27, 1998, Morgan Stanley personnel, including William Reid, spoke with 
Coleman/MAFCO personnel, who stated that there were at least $150MM in 
synergies, and that any lower figure was "understated." [MORGAN STANLEY 
CONFIDENTIAL 0001846 at 1848] 

• On January 29, 1998, Morgan Stanley personnel, including Tyrone Chang, Alexander 
Fuchs and James Stynes, met with Sunbeam personnel, including David Fannin and 
Russell Kersh; Coleman personnel, including Jerry Levin and Joseph Page; MAPCO 
personnel, including James Maher, William Nesbitt and Shapiro; and Credit Suisse 
First Boston personnel, including Gordon Rich to discuss benefits that would accrue 
from the proposed Coleman acquisition, 1998 expected performance, synergies, and 
preliminary due diligence. [CPH 1042288 at 2294, CPH 1401525 at 529, MORGAN 
STANLEY CONFIDENTIAL 0033255 at 260] 

• On February 3, 1998, Morgan Stanley personnel participated on a conference call 
with Coleman personnel, including Jerry Levin, during which the synergies values 
were discussed. [MORGAN STANLEY CONFIDENTIAL 0001846 at 1847] 

• On February 23-24, 1998, Morgan Stanley personnel, including Tyrone Chang, 
Alexander Fuchs, James Stynes and Joshua Webber, met with Sunbeam personnel, 
including David Fannin and Richard Goudis; Arthur Andersen personnel; Coopers & 
Lybrand personnel; Coleman personnel, including Jerry Levin and Joseph Page; 
MAFCO personnel, including William Nesbitt; and Credit Suisse First Boston 
personnel, including Duffy, Steven Geller and Gordon Rich to discuss, among other 
things, strategic due diligence and 1998 projections. [CPH 1042288, at 2299; 
MORGAN STANLEY CONFIDENTIAL 0033255 at 261] 
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• On February 25-26, 1998, Morgan Stanley personnel, including Robert Kitts, James 
Stynes and Joshua Webber, participated on a conference call with Sunbeam 
personnel, including David Fannin and Russell Kersh; MAFCO personnel, including 
James Maher; and Wachtell Lipton personnel to discuss due diligence on the 
Coleman/Sunbeam transaction. [CPH 1042288, at 2302, MORGAN STANLEY 
CONFIDENTIAL 0033255 at 262] 

• On February 26, 1998, Joshua Webber of Morgan Stanley communicated with 
MAFCO personnel, including James Maher, regarding synergies analyses. [CPH 
1120533] 

• On March 4-5, 1998, Morgan Stanley personnel, including Thomas Burchill, Seth 
Ishaan, Andrew Savarie, Bram Smith, and John Tyree, met with Sunbeam personnel, 
including Debra MacDonald to conduct due diligence on the Coleman/Sunbeam 
transaction with relation to the credit facility. [MORGAN STANLEY 
CONFIDENTIAL 0035935] 

• Date uncertain -- Morgan Stanley personnel, including Michael Hart, spoke to 
Coleman personnel, including Jerry Levin, and Sunbeam personnel, including Albert 
Dunlap, about the achievability of synergies numbers. [Hart at 40:3-15] 

Additionally, Morgan Stanley researched and requested information from 

Coleman and Sunbeam necessary for the development, analysis, consideration, modeling, 

evaluation, or review of potential synergies, cost savings, and/or financial benefits that Sunbeam 

could achieve from a business combination with Coleman. [MORGAN STANLEY 

CONFIDENTIAL 0031791-799] Morgan Stanley probed management and asked questions 

regarding synergy plans, testing their ability to execute those synergies on the given timetable. 

[Smith at 278:7-18] Morgan Stanley reviewed this information, including, but not limited to the 

listing of synergies and cost savings provided to Morgan Stanley by Coleman (via Sunbeam) on 

December 12, 1997 [CPH 1020748-749]. Morgan Stanley personnel involved in this process 

included Tyrone Chang, Andrew Conway, Alexander Fuchs and Gene Yoo. [Fuchs at 127:7-21; 

Yoo at 105:2-12] 

Furthermore, Morgan Stanley personnel, including Tyrone Chang and Andrew 

Conway, created and compiled pro forma models for the new combined business on a going 
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forward basis, which entailed a valuation of potential synergies and an analysis and compilation 

of publicly available information regarding the parties to the transaction. [Chang at 47:10-16, 

174:1-10, 186;23-188:1, 190-196; Conway at 72:9-11, 77:5-78:12] Morgan Stanley received a 

document outlining potential synergies, which were then modeled using a range of synergies, 

i.e., a range of dollar values which resulted in a range of potential impacts on the transaction. 

[Chang at 172:6-12, 176:24-178:2; CPR 1020748-749]. Specifically, Morgan Stanley created 

models, including but not limited to those which examined trading analyses, precedent 

transaction analyses, discounted cash flow analyses, and estimated value of synergies analyses. 

[Chang at 190-196] 

Morgan Stanley modeled the synergies under various assumptions, and discussed 

the synergies with the relevant companies, however Morgan Stanley did not perform an 

independent valuation of the potential synergies that would result from the transaction. The 

financial synergy data came from CPR, MAFCO, Sunbeam and Coopers & Lybrand. Morgan 

Stanley ultimately presented the information that was provided by the companies. [Stynes at 

62:23-63:8; Yoo at 126:14-127:4, 145:21-146:4] 

Apart from Morgan Stanley's efforts to "develop, analyze, consider, model, 

evaluate, or review potential synergies, cost savings, and/or financial benefits that Sunbeam 

could achieve from a business combination with Coleman," Morgan Stanley believes that 

representatives from Coopers & Lybrand and from Sunbeam also were involved in preparing, 

developing, and analyzing the synergy figures. For example, Coopers & Lybrand "physically 

visited facilities and would comment positively and/or negatively on the ability to achieve the 

preliminary synergies that ha[d] been identified." [Kitts at 100:24-101:7; Page 202:1-5; CPR 

1401525 at 531; MORGAN STANLEY CONFIDENTIAL 0007317] 
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Sunbeam "develop[ ed], analyze[ d], consider[ ed], model[ ed], evaluate[ d], or 

review[ ed] potential synergies, cost savings, and/or financial benefits that Sunbeam could 

achieve from a business combination with Coleman" in several ways. Sunbeam personnel 

participated in numerous meetings and conference calls pertaining to due diligence issues, 

including but not limited to business due diligence, legal due diligence, human resources due 

diligence, insurance due diligence and tax due diligence. [MORGAN STANLEY 

CONFIDENTIAL 0007317] Additionally, Scott Yales has testified to having performed 

synergies analyses -- validating the assumptions, testing their viability, and coordinating these 

efforts with Coleman -- the source of these synergies numbers, and to having worked with 

Coopers & Lybrand, who was retained to validate synergistic opportunities. [Yales at 119:20-24, 

127:12-128:3, 129:11-130:18] 

INTERROGATORY NO. 3: Identify each individual involved in creating, developing, 
preparing, or using the following documents, or the information contained therein: MORGAN 
STANLEY CONFIDENTIAL 3136, 3931, 33911, 36113, 31983-31984, 84007-84010, and 
84012-84019. As to each person identified, describe in detail that individual's role in creating, 
developing, preparing, or using such documents or the information contained therein. 

RESPONSE: Morgan Stanley notes that Defendant's Interrogatory No. 3 

constitutes at least fourteen separate requests. Subject to and without waiving Morgan Stanley's 

general and specific objections, Morgan Stanley states that the following individuals were either 

involved in creating, developing, preparing, or using the documents identified in Request No. 3 

or the information contained therein: 

13 

16div-006121



Document 

MSC3136 

MSC3931 

MSC33911 

MSC36113 

MSC31983-31984 

MSC84007-84010 

Individual/Role 

Tyrone· Chang and David Fannin may have 
used this document. [(See CPH Ex. 96, which 
is a duplicate copy of MSC3136, numbered 
CPH0472491] 
Morgan Stanley possesses no information as to 
the persons who may have had a role in the 
creation, development, preparation or use of 
this document. 
Tyrone Chang and Eugene Yoo may have had 
a role in the creation, development, preparation 
or use of this document. (See electronic file 
contained in CD 46774) 
Tyrone Chang may have had a role in the 
creation, development, preparation or use of 
this document. (See electronic file contained in 
CD 46775) Eugene Yoo may have also used 
this document in the course of negotiations 
with Coleman. [Yoo at 141:3-25] 
Tyrone Chang may have had a role in the 
creation, development, preparation or use of 
this document. (See electronic file contained in 
CD 46773) Eugene Yoo may have also used 
this document in the course of negotiations 
with Coleman. [Yoo at 141 :3-25] 
Tyrone Chang may have had a role in the 
creation, development, preparation or use of 
this document. [Chang 183:20-24] Joshua 
Webber also testified that he had a role in the 
creation, development, preparation or use of 
this document. [Webber at 98:20-99:7] Mr. 
Webber further testified that Davis Wang, Ed 
Lam, Alexander Fuchs, Lily Rafii and James 
Stynes may have assisted in the creation, 
development, preparation and/or use of this 
document. [Webber at 99:23-100:22, 114:22-
115:6; see also Rafii at 157:18-22, 158:23-
159:2] Eugene Yoo also testified that he may 
have had a role in the creation, development, 
preparation or use of this document. [Yoo at 
151 : 16-23] Furthermore, this document was 
part of a larger presentation made to the 
Sunbeam Board of Directors on February 27, 
1998, and is entitled "Review of Anticipated 
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MSC84012-84019 

Combination of Synergies." At that time, the 
Sunbeam Board of Directors was comprised of 
Albert Dunlap, Charles Elson, Russell Kersh, 
Howard Kristo!, Peter Langerman, William 
Rutter and Faith Whittlesey [MORGAN 
STANLEY CONFIDENTIAL 0083960; CPH 
007 5 3 71] -- thus, the afore listed directors also 
may have used this document, or information 
contained within. 
Tyrone Chang may have had a role in the 
creation, development, preparation or use of 
this document. [Chang 183:20-24] Joshua 
Webber also testified that he had a role in the 
creation, development, preparation or use of 
this document. [Webber at 98:20-99:7] Mr. 
Webber further testified that Davis Wang, Ed 
Lam, Alexander Fuchs, Lily Rafii and James 
Stynes may have assisted in the creation, 
development, preparation and/or use of this 
document. [Webber at 99:23-100:22, 114:22-
115:6; see also Rafii at 157:18-22, 158:23-
159:2] Eugene Yoo also testified that he may 
have had a role in the creation, development, 
preparation or use of this document. [Yoo at 
151: 16-23] Furthermore, this document was 
part of a larger presentation made to the 
Sunbeam Board of Directors on February 27, 
1998, and is entitled "Review of Anticipated 
Combination of Synergies." At that time, the 
Sunbeam Board of Directors was comprised of 
Albert Dunlap, Charles Elson, Russell Kersh, 
Howard Kristol, Peter Langerman, William 
Rutter and Faith Whittlesey [MORGAN 
STANLEY CONFIDENTIAL 0083960; CPH 
007 5 3 71] -- thus, the afore listed directors also 
may have used this document, or information 
contained within. 

INTERROGATORY NO. 4: Identify each individual involved on behalf of MSSF and 
Morgan Stanley in conducting, reviewing, or participating in due diligence of Sunbeam in 
connection with (i) the Coleman Transaction, (ii) the February 27 Agreements; (iii) the 
Subordinated Debenture Offering; and (iv) the Bank Facility, and for each such individual, 
describe in detail what steps that individual undertook to conduct that due diligence. 
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RESPONSE: Morgan Stanley notes that Defendant's Interrogatory No. 4 constitutes at 

least four separate requests. Morgan Stanley objects to Request No. 4 as overbroad and unduly 

burdensome to the extent that this request seeks an enumeration of every specific instance 

Morgan Stanley performed "due diligence" on Sunbeam. As Morgan Stanley's witnesses have 

repeatedly testified, due diligence is a broad term that encompasses, among other activities, 

nearly every discussion that Morgan Stanley had with Sunbeam's personnel and advisors and 

nearly every instance in which a Morgan Stanley representative requested information from 

Sunbeam or reviewed that information. 

Morgan Stanley further objects to Request No. 4 as overbroad and unduly burdensome to 

the extent that this request seeks an enumeration of every specific instance Morgan Stanley 

performed "due diligence" on Sunbeam because the due diligence activities contemplated by 

Request No. 4 occurred over five years ago. Subject to and without waiving its general and 

specific objections, Morgan Stanley states the individu�ls listed below were among the Morgan 

Stanley representatives who conduced due diligence in connection with the Coleman transaction, 

the convertible debenture offering and the bank loan: 

Name Due Diligence Conducted 

Tyrone Chang As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Mr. Chang had discussions with Sunbeam 
management, read publicly available information, such as quarterly and annual 
Securities Exchange Commission filings, read analyst reports, read research 
reports from Oppenheimer and Bear Stearns, read estimates from Wall Street, 
spoke with Russell Kersh and Rich Goudis from Sunbeam, and worked with 
Sunbeam personnel to put together Sunbeam's pro forma financial statements. 
[Chang at 46:7-17; 47:10-16; 64:2-65:23; 67:12-25; see also generally the 
entire Chang deposition transcript] 

Eugene Yoo As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Mr. Yoo had discussions with Sunbeam 
management; visited Sunbeam's headquarters in Florida; met with the heads of 
various Sunbeam divisions; received a presentation by Sunbeam employees; 
reviewed financial filings and public documents, including filings by the SEC, 

16 

16div-006124



press releases, and news stories. [Yoo at 31:14-32:23] Mr. Yoo also 
conducted due diligence on the Coleman Company prior to the close of the 
transaction. With regard to due diligence performed on the Coleman 
Company, Mr. Yoo assisted in coordinating the information flow between 
Skadden Arps, Morgan Stanley, Coopers & Lybrand, and Arthur Andersen. 
[Yoo at 206:4-17] 

Lili Rafii As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Ms. Rafii gathered publicly available 
information about Sunbeam. [Rafii at 125:6-13] Additionally, Ms. Rafii 
reviewed research reports and news articles. [Rafii at 42:7-18] 

Andrew As part of Morgan Stanley's due diligence for the Coleman Transaction and 
Conway associated debenture offering, Mr. Conway attended meetings in Florida with 

members of the Sunbeam team, including but not limited to Al Dunlap, Russ 
Kersh, David Fannin, and Rich Goudis, and Don Uzzi. Mr. Conway also 
reviewed Sunbeam's public financial statements, reports, and industry 
materials. 

Alex Fuchs As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Mr. Fuchs had regular discussions with 
Sunbeam management and employees, participated in conference calls with 
Sunbeam, visited Sunbeam locations, and presented the materials Morgan 
Stanley was developing back to Sunbeam management and employees to 
insure that Morgan Stanley's material accurately reflected the information 
provided to Morgan Stanley by Sunbeam management. 

Michael Hart As part of Morgan Stanley's due diligence for the senior loan, Mr. Hart 
participated in a diligence call with Jerry Levin and Al Dunlap, participated in 
other calls where due diligence was discussed, and reviewed various financial 
models to analyze the underwriting commitment and evaluate Sunbeam's 
overall credit worthiness. [Hart at 103:23-106:6] Morgan Stanley notes that 
First Union and Bank of America also conducted due diligence in connection 
with the senior loan. 

Robert Kitts As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Mr. Kitts researched publicly available 
information regarding Sunbeam, conducted interviews with Sunbeam 
management, maintained an ongomg dialogue with Sunbeam personnel, 
reviewed research reports, and attended due diligence meetings with Sunbeam 
and Coleman representatives. [Kitts at 73:22-74:25; 87:6-17, 91:15-92:13] 
Mr. Kitts did not have any role in bring-down due diligence for the debt 
offering. [Kitts at 151 :17-20] 

Andrew As part of Morgan Stanley's due diligence for the Coleman Transaction and 
Savarie associated debenture offering, Mr. Savarie attended due diligence meetings 

with Sunbeam, gathered information regarding Sunbeam, reviewed drafts of 
the offering documents, visited Sunbeam's offices, and had ongoing 
discussions with Sunbeam representatives about Sunbeam's business forecasts. 
[Savarie at 50:14-25, 57:2-23, 68:8-21, 90:2-20 and 112:16-22] Mr. Savarie 
also had at least one discussion with Sunbeam's accountants at Arthur 
Andersen and was involved in discussions with lawyers for Sunbeam and for 
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Bram Smith 

Ruth Porat 

Jim Stynes 

William 
Strong 

John Tyree 

the other banks. [Savarie at 58:12-59:3, 78:6-21] Mr. Savarie does not recall 
being involved in due diligence of the acquisition targets. 
As part of Morgan Stanley's due diligence for the senior loan, Mr. Smith 
supervised aspects of due diligence that were conducted with respect to the 
structuring of the senior loan. [Smith at 85:2-20] Mr. Smith attended at least 
one due diligence meeting at Sunbeam's offices on March 4 and 5, 1998, 
analyzed available projections and the possible loan structures, and participated 
in telephone calls and review of documents regarding Sunbeam's financial 
performance. [Smith at 85:21-86:9, 91:5-19, 92:8-19, 144:10-145:6] Mr. 
Smith also maintained an ongoing dialogue with Sunbeam in the context of 
asking questions related to the debt financing. [Tyree at 434: 18-435 :6] 
Morgan Stanley notes that First Union and Bank of America also conducted 
due diligence in connection with the senior loan. 
As part of Morgan Stanley's due diligence for the debenture offering, Ms. 
Porat participated in telephone discussions with Sunbeam representatives 
regarding Sunbeam's first quarter 1998 performance, and reviewed documents 
prepared and presented by senior Sunbeam sales officials regarding projected 
sales for the balance of the first quarter. [Smith at 82:6-83:2, 141:25-142:6; 
Porat at 18:2-15, 73:24-74:12] 
As part of Morgan Stanley's due diligence for the Coleman Transaction, Mr. 
Stynes had regular discussions with Sunbeam management and employees, 
participated in conference calls with Sunbeam, visited Sunbeam locations, and 
presented the materials Morgan Stanley was developing back to Sunbeam 
management and employees to msure that Morgan Stanley's material 
accurately reflected the information provided to Morgan Stanley by Sunbeam 
management. [Strong at 313:6-22] 
As part of Morgan Stanley's due diligence for the Coleman Transaction and 
related debenture offering, Mr. Strong participated in telephone discussions 
with Su:qbeam representatives regarding Sunbeam's first quarter 1998 
performance, and reviewed documents prepared and presented by senior 
Sunbeam sales officials regarding projected sales for the balance of the first 
quarter. [Strong at 286:6-15, 305:23-308:8, 336:22-337:6] 
As part of Morgan Stanley's due diligence for the Coleman Transaction and 
related debenture offering, Mr. Tyree: visited Sunbeam's offices in Florida; 
had ongomg discussions, including teleconferences, with Sunbeam's 
management; conducted bring-down due diligence; reviewed financial 
forecasts, including the net sales for the First Quarter 1998; facilitated the due 
diligence process by setting up meetings and making sure the appropriate 
people from Morgan Stanley and Sunbeam attended the meetings; inspected 
Sunbeam's facilities and headquarters; requested and reviewed financial 
information such as publicly filed quarterly and annual reports; and analyzed 
research and analyst reports. [Tyree at 124:3-17, 322:10-16, 376:8-11, 409:13-
18, 432:18-25, 449:6-12, 493:18-21, 501:10-18 and 558:5-17] Mr. Tyree 
participated in telephone discussions with Sunbeam representatives regarding 
Sunbeam's first quarter 1998 performance, and reviewed documents prepared 
and presented by senior Sunbeam sales officials regarding projected sales for 
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the balance of the first quarter. Mr. Tyree also spoke with representatives from 
_Arthur Andersen on multiple occasions during the due diligence process. 

Josh Webber As part of Morgan Stanley's due diligence for the Coleman Transaction, Mr. 
Webber performed due diligence on the Coleman Company [Webber at 74:11-
20] 

Shani Boone As part of Morgan Stanley's due diligence for the Coleman Transaction and 
related debenture offering, Ms. Boone attended conference calls with Sunbeam 
in which due diligence was discussed. [Boone at 32:14-21] 

Johannes As part of Morgan Stanley's due diligence for the Coleman Transaction and 
Groeller related debenture offering, Mr. Groeller contacted several of Sunbeam's 

customers and participated in "bring down due diligence" sessions with 
Sunbeam management. [MORGAN STANLEY CONFIDENTIAL 0029176] 

Furthermore, as part of Morgan Stanley's due diligence on the Coleman 

transaction and related debenture offering, unspecified members of Morgan Stanley's Sunbeam 

teams requested documentation from Sunbeam management and employees, including a) backup 

numbers for all new revenue streams, including any methodologies implemented in arriving at 

such revenue projections; b) historical and projected pricing and unit sales trends for both 

existing and new products; and c) information regarding new pipeline products, including how 

revenue projections were arrived at, and a description of the product development cycle. [CPH 

0469863] 
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1 hereby declare that the foregoing answers are true and correct upon information and 

belief and to the best of my knowledge. 

_Dated this� day of 4,,,..J � . 2004. 

STATE OF tJe:w Y0�k 

COUNTY OF. � ';(ote.k 

) 
) SS 

) 

BEFORE ME, the undersigned authority, personally appeared f', (,�e,\ A. l\Art who �r 
being by me first duly sworn, deposes and says that she executed the above and foregoing 
interrogatories and that said answers are true and correct. 

Sworn to and subscribed before me this 1. +\h day of '2004. 

Name typed/printed: _______ _ 

Notacy Public, State of ______ _ 

Commission No.: �------�-

My Notary Commission Seal� 
· .. · -· ... ··- . "" 
' 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this_ day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant( s ). 

ORDER AND NOTICE OF HEARING 

This case cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on Coleman (Parent) Holdings Inc.'s and 

MacAndrews & Forbes Holdings, Inc.'s Motion to Clarify this Court's July 26, 2004 Order on 

CPH's and MAFCO's ore tenus Motion and this Court's December 4, 2004 Order on Morgan · 

Stanley's Motion to Compel Production of Settlement Agreement is hereby set for 

August 13, 2004, at 8:00 a.m. 

at the West Palm Beach Courthouse, Room l lA, 205 N 

DONE AND ORDERED in West Palm Beac 
August, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, II 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias ha.biles despues de recibir esta [describa la 

notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa [ notis Sa-a]; Si OU hebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI . 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

ORDER GRANTING MORGAN STANLEY'S 
MOTION FOR ENLARGEMENT OF TIME 

TO COMPLY WITH THIS COURT'S JULY 12, 2004 ORDER 

THIS CAUSE having come before the Court on August 2, 2004 upon Morgan Stanley's 

Motion for Enlargement of Time to Comply with this Court's July 12, 2004 Order, and the Court 

having heard argument of counsel and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion for Enlargement of Time to Comply with this Court's 

July 12, 2004 Order is GRANTED.>-_ � • 

,,.,.... Av�. \'S l 

2. Morgan Stanley shall have up to and including .A.-Hgast �. 2004 in which to 

submit directly to the Court for in-camera inspection, its amended response to Interrogatory 1, 

WPB#582959. l 
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Coieman v. Morgan Staniey, Case 1\o: CA 03-5045 Al 
Morgan Stanley v. MacAndrews & Forbes, Case No: CA 03-5165 AI 

Order Granting Motion for Enlargement of Time to Comply with July 12, 2004 Order 
Page 2 

portions of the answers to interrogatory 3 omitted based on privilege with all privileged 

information highlighted, any affidavits detailing the specific factual basis to support each 

privilege claim, legal argument to support the privilege claims, and a copy of the Interrogatories 

and July 12, 2004 Order. 

DONE AND ORDERED in West Palm Beach Palm Beach County, Florida this Jo-

day of August, 2004. 

Copies furnished to: 

Joseph Ianno, Jr. , Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#582959.1 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC.. 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FC'.\!DING, INC.. 

Plainti ff(s ) , 

VS. 

MACAl\'DREW S  & FORBES HOLDINGS. INC ...  

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COU>JTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. C A  03-5165 AI 

ORDER 

THIS CAUSE came before the Court, in Chambers, on Morgan Stanley & Co., Inc., and 

Morgan Stanley Senior Funding. Inc.'s Citation to Supplemental Authority, which the Court elects 

to treat as including a Motion to Supplement Record on Morgan Stanley & Co. Incorporated and 

Morgan Stanley Senior funding, Inc.'s Motion for Application of New York law. Based on a 

review of the Court file, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co., Inc., and Morgan Stanley 

Senior Funding, lnc.'s Motion to Supplement Record on Morgan Stanley & Co. Incorporated and 

Morgan Stanley Senior Funding, lnc.'s Motion for Applic · n of New York Law is Denied. 

DONE A1\1D ORDERED in West Palm Beach a 1 Beach County, Florida this l �y of 

August, 2004. 

E LIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solo\ y, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Tl 60611 
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COLE.\1AN (PARENT) HOLDINGS , I?\C. , 

Plaintiff( s ), 

\"S . 

.\10RGAN STA);LEY & CO., T?\C., 
Defendant(s). 

I� THE FIFTEE?\TH JUDICIAL CIRCUIT 

IN A?\D FOR P.!\LM BEACH C OUNTY, 

FLORIDA 

CASE >;O. CA 03-5045 AI 

CASE �O. CA 03-5165 Al 

'.\10RGAN STA>l"LEY SE>:IOR FL;:\DI>.;G, l?\C., 
Plaintiff(s), 

\'S . 

.\L\CA>;DREWS & FORBES HOLD!�GS, l'.\"C., 
Defendant( s). 

ORDER 0:\ \IORGA'.\' STA'.\'LEY & CO. l:\CORPORATED A:\D \IORGA:\ 

STA:\LEY SE'.\'JOR FC�Dl:\G. l'.\'C.'S '.\IOTJO'.\' FOR APPLIC\ TIO'.\' OF'.\'£\\' 

YORK LAW 

THIS CAUSE came before the Court June 28, 2004 on Morgan Stanley & Co. 

Incorporated and l\forgan Stan ley Senior Funding, lnc.'s \1otion for Application of :\cw 

York Lav;, with all parties \\'ell represented by counsel. 

I. Introduction 

This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings, Inc. 

(''CPH"), sold its 82% interest in the Coleman Company, Inc. ("Coleman'') . to Sunbeam 

Corporation ("Sunbeam"). Morgan Stanley & Co ., Inc. ("\1S & Co."), serYcd as financial 

ad\·isor to Sunbeam for parts of the acquisition transaction and sef\'ed as the lead 

underwriter for a S750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. 
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In 1998, \1organ Stanley Senior Funding, Inc. ("MSSF"), and other lenders entered 

into a credit agreement with Sunbeam under \vhich MSSf agreed to provide senior secured 

financing to Sunbeam in connection \\:ith Sunbeam's acquisition of Coleman and two 

smaller companies. 

CPH's Complaint alleges claims against MS & Co. arising from this transaction for 

fraudulent misrepresentation, negligent misrepresentation, aiding and abetting fraud, and 

conspiracy, and seeks damages of at least S485 million. 

MSSF' s Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants \IacAndre\vs & Forbes Holdings, Inc. ("�lAFCO"), CPH's parent company, 

and CPH provided false information to MSSF about the ·'synergies" that Sunbeam would 

achie\·e from the combination of Sunbeam and Coleman. MSSF alleges that MAFCO and 

CPH's inflated synergy projections caused Sunbeam to pay a higher price to acquire 

Coleman and consequently caused Sunbeam's lenders, including \lSSF, to make larger 

loans to finance the acquisition. \lSSF 's Complaint asserts claims for fraud and negligent 

misrepresentation and alleges that \1SSF suffered hundreds of millions of dollars in 

damages when Sunbeam declared bankrnptcy in February 2001 and de faulted on 

acquisition-related loans. 

II. Analysis 

A. A.11 m·e1Tiew 

\IS & Co. and \lSSF (together "\Iorgan Stanley"), filed their Motion for . .\pplication 

ofi\c\V York Lav; ("Motion''). The �fotion seeks a determination that :'\cw York 

substantive la\v controls all claims in these consolidated cases. 

Florida's choice of law rules govern the conflict oflaws analysis. Hoffman v. 

Ouellette, 798 So. 2d 42 (Fla. 4th DCA 2001 ). A conflict of lz\\vs analysis involves a three 

step process. First, the court must consider whether there are potentially outcome 

dete1minative differences bet\\'een the substantive laws alleged to apply . See Tune \". Philip 

\,forris. Inc., 766 So. 2d 350 (Fla. 2d DC.-\ 2000), rev. den. 786 So. 2d 1188 (Fla. 2001). If 

there are, the Court must next determine the choice of la\\' rule to be applied for the type of 
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claim alleged. Finally , the court must apply the appropriate choice of la\v rule. Hoffman. 

The parties agree that Florida applies the "significant relationship" test in tort cases. 

The parties disagree on whether there arc potentially outcome determinative differences in 

:\ew York and Florida substantive la\v and, if there are, which state's law prevails on 

application of the conflicts principles. Choice of law is made on an issue by issue basis. 

Crowell\'. Clav Havden Truckim! Lines, Inc., 700 So. 2d 120 (Fla. 2d DCA 1997), rev. den. 

705 So. 2d 569 (Fla. 1998). To resolve the dispute, then, the Court must determine whether 

there are material differences between l\e\v York and Florida law on each issue and, if there 

are, apply the appropriate conflicts principles to determine the controlling substantive law 

on each contested issue. 

B. Step One - New York v. Florida Law 

(i) :Vegligent Misrepresentation 

'.\1organ Stanley contends that :\ew York law requires Coleman to pro\ e that it had a 

"special relationship" \Vith Coleman before it can bring a cL1im for negligent 

misrepresentation. Coleman contends that the " special relationship" requirement in the :\e\\ 

York case la\\' is merely a tem1 of art that designates the same group of potential recip ients 

of misrepresentations who have a c ause of action as in Florida. 

Florida has adopted §552 of the Restatement ( Second) of Torts as a statement of the 

clements for a negligent misrepresentation claim: 

lnfonnation :\egligently Supplied for the Guidance of 
Others. 

( 1) One who, in the course of his business, profession 
or employment, or in any other transaction is which he has a 

pecuniary interest, supplies false information for the 
guidance of others in their business transactions, is subject to 
liability for pecuniary loss caused to them by their justifiable 

reliance upon the information. if he fails to exercise 
reasonable care or competence 111 obtaining or 

communicating the information. 

(2) Except as stated in Subsection (3), the liability 

stated in Subsection (1) is limited to loss suffered 
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(a) by the person or one of a limited group of 

persons for whose benefit and guidance he intends to supply 

the infomrntion or knows that the recipient intends to supply 

it; and 

(b) through reliance upon it in a transaction that he 

intends the information to influence or knows that the 

recipient so intends or in a substantially similar transaction. 

(3) The liability of one who is under a public duty to 

give the information extends to loss suffered by any of the 

class of persons for whose benefit the duty is created, in any 

of the transactions in which it is intended to protect them. 

See Gilchrist Timber Co. v. ITT Ravonier. Inc., 696 So. 2d 334, 337 (Fla. 1997). Thus. in 

Florida, one who has a pecuniary interest in a transaction is liable if he negligently supplies 

incorrect information for the benefit or guidance of another who justifiably relies on it. 

:\C\\ York, howe\"Cr, circumscribes a tighter circle of potential claimants, engrafting 

a requirement that the information's recipient be in a position of trust or confidence to its 

publisher. Sec American Protein Corp. v. AB Volvo, 8-1-4 F. 2d 56 (2d Cir. 1988). cert. den. 

-1-88 U.S. 852 ( 1988); D\·nCorp v. GTE Corporation, 215 F. Supp. 2d 308 (S.D.'.\.Y. 2002): 

Citihank. :\'.A. v. Itochu International, Inc., 2003 \VL 1 JC>7847 (S.DS.Y. 2003): Fleet Bank 

\".Pine Knoll Corp., 736 ::\.Y.S. 2d 737 (A.D. 3 Dept. 2002); St. Paul Fire and .\larine 

Insurance Co. v. Health Ficldirnz Insurance Brokerage , Ltd., 976 F. Supp. 198 (S.D.XY. 

1996). The difference between Florida and :\cw York law is material, and may be outcome 

determinative: the parties dispute whether MS & Co. held or acquired a position of trust or 

con fidcnce over CPH, and whether \1AFCO and CPH held or acquired a position of trust or 

confidence O\'Cr \1SSF. 

(ii) Fraudulent Misrepresentarion 

\!organ Stanley contends that 0:ew York law prevents a recipient of a fraudulent 

misrepresentation from bringing a claim if it is a "sophisticated party" with access to 

information which, if checked, would have allowed it to detem1ine the representation was 

inaccurate. CPH maintains that :\ew York law is merely a specific application of the 
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general rule that a misrepresentation is not actionable unless reliance on it \Vas reasonable, 

and that it is unreasonable for a sophisticated party in an arms' length commercial 

transaction to rely on information provided by its opponent that could have been verified. 

Under New York law, reliance on a fraudulent misrepresentation is not reasonable if 

the recipient "has the means available to him of knowing, by the exercise of ordinary 

intelligence, the truth ... " See Schumaker v. Mather, 133 l\.Y. 590; 30 N.E. 755, 757 

(1892). Thus, a sophisticated imestor may not claim it was fraudulently induced to enter 

into a transaction if it failed to use the means available to test the representations. UST 

Pri\·ate Equitv Investors Fund v. Salomon Smith Bamev, 733 ::\.Y.S. 2d 385, 288 A.D. 2d 

87 (::\.Y. App. Div. 2001). 

In contrast, in Florida a recipient of a fraudulent misrepresentation may rely on it 

unless he knows it is false or its falsity is obvious, even if it had the means to verify the 

representation's accuracy. See Rcsett \'.Basnett, 389 So. 2d 995 (Fla. 1980); MI 

Schottenstein Tlomes. Inc. v. Azam. 813 So. 2d 91 (Fla. 2002); Sheer\·. knkins, 629 So. 2d 

1033 (Fla. 4th DC..\ 1993). 

Clearly, there is a fundamental distinction on this point bet\veen :\ew York and 

Florida which could be outcome determinative . .\1S & Co. claims CPH had access to 

infonnation \\hich would have allowed it to test the allegedly false representations but CPH 

failed to do its due diligence . .\L.\FCO and CPH claim that .\ISSF had access to inform;ition 

that would have allowed .\lSSF to test the synergy representations, but .\1SSF failed to do its 

due diligence. If true, a jury could find reliance that is reasonable under Florida la\v to be 

unreasonable under New York law. 

C. Step Two - Choice of Law Rule 

(i) Applicable Rule 

Florida has adopted the Restatement (Second) of Conflict of Laws' significzmt 

relationships test. See Bishop v. Florida Specialtv Paint Companv, 389 So. 2d 999 (Fla. 

1980). Section 145 states the general principles with respect to tort. Section 148 states the 

choice of law principles for fraud and misrepresentation. Counsel agree section 148 applies. 
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See Trumpet Vine Investments, N.V. v. Union Capital Partners I, Inc., 92 F. 3d 1110 (11th 

Cir. 1996). 

(ii) Procedure 

The Court was unable to find any cases specifically delineating the procedure to be 

used for a judicial choice of law determination prior to trial. However, because application 

of the significant relationships test is fact-dependent, the Court concludes that a pre-trial 

determination is controlled by the summary judgment rule, Rule 1.510, Fla. R. Civ. P. First, 

the Court is una\vare of any other procedural vehicle that \vould pennit a pre-trial 

determination of facts. Second, it appears that v:hen summary judgment has been used by 

the trial courts, the appellate courts have revie\ved the orders without comment on the 

procedure employed. See, e.g., Rush v. J0\11er, 540 So. 2d 266 (Fla. 4th DCA 1989); 

Bishop. 

(iii) The L'ndisputed Facts 

The follo\ving facts are undisputed: 

1. CPH is a wholly owned subsidiary of '.\IAFCO. Before the transaction with Sunbeam 
in :Vlarch 1998, CPI I ,,·as a holding company with an 82% interest in Coleman. CPI I 

is a Delaware corporation \\ith its principal place of business in \.'e\v York City, °'.\e\\ 

York. 

J '.\1S & Co. is an investment banking firm pro,·icting financial and securities sen ices. 
\1S & Co. is a Delaware corporation with its principal place of business in '.\cw York 

City, ?\ew York. 

3. CPH retained the investment bank of Credit Suisse First Boston ("CS FB") to serve as 
its financial advisor on the Sunbeam transaction. CSFB is a global inwstmcnt bank 
with offices in New York. CPH \vorked with CSFB personnel in the );ew York 
ot1ice on the Sunbeam deal. 

4. \1 S & Co. served as Sunbeam's financial advisor during the negotiations that led to 
the Coleman acquisition. MS & Co. 's contract with Sunbeam was governed by '.\;ew 

York la\\'. 

5. Ne\\ York counsel reprcsrntcd CPH, MS & Co., and MSSF during the course of the 
negotiations and closing of the Sunbeam transaction. 
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6. CPH retained the accounting firm of Ernst & Young, a national accounting firm with 
offices in New York. CPH worked with accountants in the :New York office on the 
Coleman deal. 

7. MSSF is a financial services company that provides credit services to its clients. 

\ISSF is a Dclav,:are corporation with its principal place of business in �cw York . 

8. :'vfAFCO relied on ::\ew York-based personnel at CSFB for financial services; on 
\V achtell, Lipton Rosen & Katz, a :\ew York based law firm, for legal ad\·ice; and on 
Ernst & Young for accounting services. 

9. There were numerous telephone calls bct\vccn ).;IS & Co. personnel and Sunbeam 

personnel in Florida concerning :VfS & Co. 's retention; its work for Sunbeam; and the 
Coleman h·ansaction. 

1 0. \1S & Co. personnel met with Sunbeam personnel in Florida several times to discuss 

MS & Co.'s retention as Sunbeam's financial advisor, strategy, potential acquisition 
candidates, and merger issues. 

11. On or about September 23 and 24, 1997; October 29, 1997; and \farch 4 and 5, 1998, 

\1S & Co. personnel conducted due diligence ::it Sunbc::im's Florida offices. 

12. I\IS & Co. corresponded with Sunbeam at its Florida offices on a variety of issues 

dealing \vi th its representation of Sunbeam and the merger. 

13. On or about December 18, 1997, representatives of Sunbeam and \lAfCO met in 
Florida to discuss a potential transaction im·oh·ing Sunbeam and Coleman. 

14. On or about February 3, 1998, Sunbeam personnel met with an Arthur Andersen 
representative at Sunbeam's Florida offices in connection with the Coleman 

transaction. 

15. On .\'larch 5, 1998, l'vlS & Co. personnel attended a drafting session in Florida in 

connection \vith the subordinated debenture offering. 

16. On or ahout March 12, 1998, \IS & Co. personnel conducted an accounting due 
diligence conference call with Arthur Andersen personnel in Florida reg::uding 
Sunbeam's financial circumstances. 

17. The \larch 19, 1998 press release \\as publicly issued from Sunbeam's headquarters 
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in Delray Beach, Florida; \Vas drafted by Sunbeam's lawyers at the New York offices 
of Skadden Arps; was revie\ved by MS & Co. in N"ew York; and was received by 
CPH in Nev,; York. 

1 8. The statements by Lav,Tence Bornstein of Arthur Andersen concerning Sunbeam's 

earnings shortfalls took place at the offices of Global Financial Press in New York. 

19. Any representations that \1AFCO and CPH made to {v1SSF at the December 12, 1997 

and January 29, 1998 meetings were made and recei\·ed in 0.'ew York. 

20. On February 4, 1998, Coleman sent Sunbeam a proposed Confidentiality Agreement 

in connection with the proposed merger. Sunbeam executed the Confidentiality 

Agreement. The Confidentiality Agreement provided that ::\ew York law applies to 
it. 

21 . On February 27, 1998, Sunbeam and CPH 's boards of directors met in :'\cw York and 

approved the merger agreement. ,'v1S & Co. made a presentation to Sunbeam's Board 
of Directors at the meeting in N cw York and provided a "fairness opinion" prior to 
the Board's approval of the transaction. 

22. Sunbeam and CPH signed the merger agreement later that day in New York. 

23. The merger agreement specified that the acquisition would close in :'\ew York and 

that all share certificates and other consideration would be exchanged by the parties 
at the closing in ::\e\\' York. 

2-+. \Yritten notice of changes in circumstances having a material adverse effect was to be 

delivered to CPH's wholly O\rned subsidiary in Fort Lauderdale, Florida. :'\o notice 

\Vas received. 

25. On \larch 29, 1998. Sunbeam and CPH entered into a Registration Rights Agreement 

which provided for the registration by Sunbeam of l..+,099,7-+9 shares of Sunbeam 
common stock that were issued to a wholly ov.;ned subsidiary of CPH. The 
Registration Rights Agreement provided that it was governed by l\ev./ York la\\ 

without regard to New York conflicts oflaw principles. 

26. The Sunbeam transaction closed on \larch 30, 1 998 in ?\ew York. 

CPH tendered its shares of Coleman to Sunbeam in New York. At the time of the 

transaction, Coleman was a public company traded on the :;\cw York Stock 

Exchange. 
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28. CPH accepted shares of Sunbeam stock in New York. At the time of the transaction, 
Sunbeam was a public company traded on the New York Stock Exchange. 

29. The Sunbeam financing transactions were closed in Ne\\' York on March 31, 1998. 

30. .:V1SSF loaned Sunbeam S680 million in New York in part to be used for the Coleman 
deal. 

D. Step Three - Application of the Lmv to the Facts 

(i) Negligent Alis representation - CPI Iv. �us & Co. 

Restatement (Second) of Conflict of Laws§ 148 (1971) provides: 

§ 148. Fraud and Misrepresentation 

(1) When the plaintiff has suffered pecuniary harm on account 
of his reliance on the defendant's false representations and when 
the plaintiffs action in reliance took place in the state where the 
false representations were made and receiYed, the local lav,: of 
this state determines the rights and liabilities of the parties 
unless, with respect to the particular issue, some other state has 
a more significant relationship under the principles stated in §6 
to the occurrence and the parties, in which e\-cnt the local law 
of the other state will be applied. 

(2) When the plaintiffs action in reliance took place in \\hole 
or in pa11 in a state other than that where the false 
repn.:scntations were made, the forum will consider such of the 

follo\\·ing contacts, among others, as may be present in the 
particulur case in determining the state \Yhich, with respect to 
the particular issue. has the most significant relationship to the 
occurrence and the parties: 

(a) the place, or places, where the plaintiff acted in reliance 
upon the defendant's representations, 

(b) the place where the plaintiff receiYed the representation, 

(c) the place \vhcre the defendant made the represent3.tions, 

( d) the domiciL residence, nationality, place of incorporation 
and place of business of the parties, 
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( e) the place where a tangible thing which is the subject of the 
transaction between the parties \Vas situated at the time, and 

(f) the place \vhere the plaintiff is to render performance 
under a contract which he has been induced to enter by the false 
representations of the defendant. 

:VIS & Co. argues that subsection (1) applies; CPH argues that subsection (2) applies. 

The correct answer is unclear, since subsection (1) applies only if the false statements were 

both made and received in the same state, and subsection (2) applies if reliance occurs in 

whole or in part in a different state that where the representation was made. § 148 docs not 

state a rnle where the place of reliance :rnd representation are the same, but different from 

the place where the representation \Vas received. 

The representations were receiveJ in '.\ew York. The actionable part of CPH's 

rekmce occurred in Ne\v York, where the contract was entered into and closed. Finally, it is 

undisputed that the representations relied on in Count 1 of CPH's Complaint \\·ere made in 

:'.\c\v York. Consequently, :\cw York law controls unless florida has a more significant 

relationship under the principles stzited in section 6 of the Restatement. It does not. \Yhilc 

Florida's public policy prO\icks broader protection for the recipients of false information in 

commercial transactions. \vhich crezites greater incentives for paiiics to take reasonable care 

that their representations arc conect, that interest is not paramount to "'.\"c\v York's, under the 

principles outlined in section CJ. Instead, certainty and predictability in commercial 

transactions require that New York la\\" apply. 

Even if the choice of laws was not dictated by subsection ( 1 ), application of 

subsection (2) would lead to the same result: CPH relied on the stzitements in �ew York; it 

received the representations in "'.'\cw Yor�; the representations were made in :\cw York; the 

parties are domiciled in 0;c\v York; and CPH was required to perfom1 in "\"ew York. 

(i1j 1Vegligent Afisrcpresenwtion: ,V/SSF v. /vfAFCO and CPH 

'.\1SSF's claims against MAFCO and CPH are centered on t\\O meetings where :vtSSF 

alleges MAFCO and CPI l ga\·c inflated synergy projections, on December 12, 1997, and 
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January 29, 1998. Both were face to face meetings in New York. Consequently, the 

allegedly false synergy projections were made, received, and relied on in New York. 

Florida does not have a more significant relationship to the particular issuc--the group of 

people to which MSSF owed a duty--under the principles listed in section 6. Consequently, 

>ievv York lmv governs whether MSSF ov-:cd a duty to MAFCO and CPH. 

(iii) Fraudulent Misrepresentation: CPH v. MS & Co. 

As outlined above, section 148 ( 1) of the Restatement dictates the application of �ew 

York law to detcm1ine whether reliance on a fraudulent misstatement is justified. Florida 

does not have a more significant relationship to this issue than Nev\· York, based on 

application of the principles outlined in section 6 of the Restatement. Though Florida has a 

strong public policy dictating that "(a) person guilty of fraudulent misrepresentation should 

not be permitted to hide behind the doctrine of ca\ eat emptor," that interest does not 

owITidc "'.\ew York's. Bcssct at 997. Certainty and predictability require that the standards 

of due diligence governing sophisticated ?\cw York domiciled corporations entering into a 

commercial transaction in ?\cw York be governed by >Jew York law. 

(i\) Fraudlllenr J.Iisrepresentation: MSSF v. JfAFCO and CPH 

Section 14-8 (I) of the Restatement dictates the application of:\ cw York law to 

determine the due diligence required to find reliance on a false statement reasonable. 

Application of section 6's principles does not dictate a different result. 

(v) Conspiracy and Aiding and Abetting-CPH v .. VS & Co. 

The Court is unable to apply section 148's principles or conclude whether Florida or 

:\"ew York has the more significant relationship to CPH's aiding and abetting fraud and 

conspiracy claims, found at Counts II and III of its Complaint. 

Both counts claim that :\.1S & Co. actively worked \vith Sunbeam personnel to 

manipulate Sunbeam's finances to make it appear that Sunbeam had successfully rebounded 

from poor perfonnam:e; to conceal and misrepresent Sunbeam's true financial condition to 

entice a potential purchaser or investor; and to provide CPH, both through :VIS & Co. and by 

materials it scripted for Sunbeam, false and inaccurate financial information to persuade 
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CPH to agree to, then consummate, a merger \Vith Sunbeam. 

It is unclear to the Court how, if at all, the two claims differ. Ho\\'ever, iL'vlS & Co. 

\\'ere found liable based on allegations of its participation \\'ith Sunbeam personnel in an 

elaborate fraud, then it would be liable for the entire fraud. Sec Hoch v. Rissman, \Veisben:., 

Barrett, 742 So. 2d 451 (Fla. 5th DCA 1999), rev. den. 760 So. 2d 948 (Fla. 2000); Ford \'. 

Rowland, 562 So. 2d 731 (Fla. 5th DCA 1990), rev. den. 574 So. 2d 141 (1990); �icholson 

v. Kellin, 481 So. 2d 931 (Fla. 5th DCA 1985) . Further, MS & Co. could be liable for 

Sunbeam's actions prior to its retention if it joined \\'ith Sunbeam to perpetuate a fraud with 

knowledge of its general purpose and scope. See James v. 1'\ationsbank Trust Co. (Florida), 

l\.A., 639 So. 2d 1031 (Fla. 5th DCA 1994). The fraud alleged is largely Florida based, and 

the location of its ultimate victim incidental. Florida has a strong public policy in favor of 

protecting the recipients of fraudulent misrepresentations. Besset. That policy is more 

clearly implicated if CPH is able to prove that MS & Co. was an actor in a Florida-based 

fraud. The allegations of conspiracy arc disputed, precluding summary judgment at this 

juncture on the choice of law issue. 

Based on the foregoing, it is 

O RDERED A:\D ADJCDGED that �1organ Stanley & Co. Incorporated and '.\lorgan 

Stanley Senior Funding, Inc.'s \lotion for Application ofNe\v York Law is Granted, in part . 

.\s to Counts I and IV of CPH's Complaint and \lSSF's claims against \IAFCO and CPH. 

the Court determines th:it Ne\\' York substanti\·e law applies (i) to engraft a requirement that 

the recipient of a negligent misrepresentation be in a special relationship to its publisher for 

the misrepresentation to be actionable, and (ii) to engraft a requirement that a party perform 

reasonable due diligence as to available information in order to prove that its reliance on a 

misrepresentation \Vas reasonable. 

DO�E A::\D ORDLRED in \Vest Palm Bea�/ � 
each County, Florida this � 

day of August, 2004. L � 

ELIZABETH T. \ilAASS 
Circuit Court Judge 
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2139 Palm Beach Lakes Bh·d. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IB�I Plaza, Suite 4400 

Chicago, ll 60611 

Page - l 3-

16div-006149



IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

RE-NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4209 Beverly Drive, Dallas, Texas 75205. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on August 19, 2004, at the offices of HA YNES AND BOONE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped and will continue from day 

to day until completed. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZJ Page I 
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Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on August 19, 2004, at HAYNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: August 11, 2004 

Respectfully submitted, 

�C�2 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 11th day of August, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL cmcUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4209 Beverly Drive, Dallas, Texas 
75205, to appear at the principal offices of HAYNES AND BOONE, LLP, 901 Main Street Suite 
3100, Dallas, Texas 75202, on Thursday, August 19, 2004 at 9:30 a.m. to give testimony at a 
videotaped oral deposition and to permit inspection and copying of documents or tangible things 
to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on August 19, 2004, at HAYNES AND BOONE, LLP, 901 Main Street, Suite 3100, 
Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEx. R. Civ. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on July 30, 2004. /l 
By : �-1---·Jv __ _ 

ean Tr nde I 
1 'J;'.has State Bar No. 24034176 I • 

'--1<:m:K.LAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare ofl(IRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Joseph Ianno, Jr. {FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., S:oite 1400, 
West Palm Beach, FL 33401; and Sean Trende of KIRKLAND & ELLIS LLP, 655 15th Street, 
N.W., Suite 1200, Washington, D.C. 20005. 
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EXHIBITl 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success'', and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofreturn authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPR or MAFCO 

personnel or representatives. 

1 1. All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any ofits 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "docwnents" also includes electronic docwnents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ .­

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983 l 68AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re S unbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversaryproceedings therein;SECv. Dunlap, No. 

01-8437-Civ .-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA Ol-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any ofits officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any ofits former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, me. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean Jn the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms ''you" or ''your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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Exhibit 2 
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• 'i 

IN THE CIRCUIT COURT OF THE_. 
FIFTEENTH JUDICIAL CIRCUIT 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
·-

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain docwnents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 AmareJle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, � 0682.0-2823 I - ... . :.;_� .-

·1·1.\ 
. -.:�:· 

i j whlJnllB6.t 
' _1·•1.· 

1 
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Joseph P. Page 
92 1 Sheridan Street, Apt. 1 19 
Wichita. KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51West52° Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52° Street 
New York, NY 10019 

Steven K. Geller 
301East79ili Street, Apt. 4H 
New York, NY 10021-0932 

DonaldUzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WPBn13386. l 2 

16div-006165



Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
2 16 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 l 91h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

WPB"73386.l 3 

; <'::; i..;.Ji�;',, 
ELIZABrii:r.r� :rv_tAASS : .. 

· . · 
-.;;· 

Circuit Court Judge. :. : 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. fuc. 
-2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIEWS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pabn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

WPBl,73386.1 4 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

JN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COU:KTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

MORGAN STANLEY SENIOR FGNDJNG, INC., 
Plaintiff(s), 

\'S. 

MACANDREWS & FORBES HOLDINGS, INC . ., 

Defendant(s). 

ORDER AND NOTICE OF HEARl:\'G 

This case came before the Court, in Chambers, on the Coul1's own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the case management conference set October 

15, 2004 is canceled and is hereby re-set for 

October 14, 2004, at 8:00 a:m., 2 hours reserved 

DONE AND ORDERED in West Palm eac , Palm Beach County, Florida this @ 
day of August, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 

� 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. SoJO\·y, Esq. 

One IBM Plaza, Suite 4400 

Chicago, I1 60611 

lf you are a person with a disability who needs any accommodation in order to participate in this proceeding. you an: 

entitled. at no cost to you. to the proYision of certain assistance. Please contact the AD:\ Comdinator m the 
Administrati\'e Office of the Court. Palm Beach County Courthouse, 205 1'\orth Dixie H 1glrnay. Romn 5 .2500, West 
Palm Beach, florida 3340 l: telephone number (561) 355-4380 within \\\ o (2) working days of your receipt of this 

[describe notice]: if you arc hearing or \'Oice impaired, call 1-800-955-8771. 

SPA:\"ISH 

Si Ud. cs una persona incapacitada que nccesita de un sen·icio especial para participar en cstc prnceso, l'd. tienc 

dcrccho a que le proYean cierta ayuda sin costo alguno. Por fayor pongase en contacto con cl Coordinador de la Oficina 

Administratin de la Corte ADA. situada en el 205 ;-..:orth Dixie Highway, Oficina 5.2500. \\'est Palm Beach. Florida. 

33401, tclcfono ( 56 I) 355-4380. dentro de los dos (2) proximos dias habiles despues de recihir esta [ describa la 
notificacion]: si tiene incapacidad de oir (1 hablar \lame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki lnfim. ki bez,, en ninp6t akomodasyon pou ka patisipe nan pwose sa-a. ou gen d\\·a. san ·1 pa 
koute'w anyin, pou yo ba'w kek shis. Tanpri kontaktc ko6dinate ADA ya nan Biro AdministrntifTribmal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach. Florida 33401. nimero 

tClefonn-nan se (561) 355-4380. reJe de (2) JOU de Je OU resevwa [ nOtlS Sa-a): si OU hebe llU byen SOUd re JC 

1-800-955-8771. 

FREI" CH 

Si vous ctcs infirmc, et en besoin de 11 'importe accommodation pour pOU\'Oir pa11iciper aces procedures, \'OUS pouvez 
gratuitement reccvoir, certains sen·ices. S 'ii-Yous-plait contactez le coordinateur du Bureau Administratif du Tnbunal 

de Palm Beach. situce a 205 ·:-forth Dixie Highway, Chambre 5.2500, West Palm Beach. Florida :1?'401. numero de 
telephone (561) 355-4380 durant deux (2) jours suiYant la reception de [ cettc notel; si mus ctes muets uu sourds. 

appelez 1-800-955-8771. 
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IN THE C IRCUIT COURT OF THE 
FIFTEENTH JUDICIAL C IRCU1T lN AND 
FOR PALM B EACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5165 AI 

M ORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, lNC.., 
Defendant(s). 

ORDER AND NOTJCE SPECIALLY SETTJNG HEARING 

THIS CAUSE came before the Court August 13, 2004 on :V1organ Stanley's \1otion 

to Dismiss or Strike Plaintiffs Motion for Contempt, which the Court elects to treat as 

including a Motion for Rehearing on a portion of the Court's December 4, 2003 Order. 

Based on the foregoing, it is 

ORDERED A�D ADJUDGED Morgan Stanley's M otion for Rehearing on a Portion 

of the Court's December 4, 2003 Order is granted. Rehearing on the portion of the Court's 

December 4, 2003 Order which subjected the redacted Settlement Agreement to the July 31, 

2003 Stipulated Confidentiality Order and, on the Court's O\vn M otion, reconsideration of 

the July 31, 2003 Stipulated Confidentiality Order is specially set before the Honorable 

Elizabeth T. M aass on August 27, 2004, at 8:00 a.m., in Courtroom l lA, 205 N. Dixie 

Hwy, WPB, FL 33401. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 
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seven (7) days before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case la\v authority. 

This hearing shall not be canceled absent court order. It is further 

ORDERED AND ADJUDGED that all discovery relating to issues raised by 

Plaintiffs Motion for Contempt, including those items to be submitted to the Court for in 

camera inspection by 5:00 p.m., August 13, 2004, is stay until August 30, 2004. 

DONE AND ORDERED in West Palm Bea 1 

day of August, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Circuit Court Judge 

I� 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding. you arc 
entitled. at no cost to you, to the proYision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse. 205 -:\orth Dixie Highway, Room 5.2500. West 
Palm Beach. Florida 3340L telephone number (561) 355-4380 within two (2) working days of your receipt of this 

[describe notice]; if you arc hearing or \'Oice impaired. call 1-800-955-8771. 
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SPA:";JSH 

S1 Ud. es una persona incapacitada que neccsita de un ser;icio especial para participar en estc proceso, L-d. tiene 
derecho a quc le pro\'ean cierta ayuda sin costo alguno. Por fanir pongase en contacto con cl Coordinador de la Oficina 
Administratin de la Corte ADA, situada en cl 205 °'.'forth Dixie Highway. Oficina 5.2500, West Palm Beach, Florida. 

33401, tekfono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles dcspucs de recibir esta [descriha la 
notificaci6n]: si tiene incapacidad de oir 6 hablar 11ame al I -800-95 5-877 I .  

CREOLE 

Si ou sc yon moun ki Infim. ki bezwcn ninp6t akomodasyon pou ka patisipe nan pwosc sa-a. ou gen dwa. san 'l pa 

koutC'w anyin. pou yo ba'w ki::k sc\'is. Tanpri kontakte kolidinatc ADA ya nan Biro AdministratifTribinal nan cite 

Palm Beach la. ki nan 205 l'orth Dixie Highway, Cham 5.2500. West Palm Beach. Florida 33401. nimero 
tcJCfonn-nan Se (561) 355-4380, rele de (2) _iou de le OU rescrna [ notis Sa-aj; Si OU bcbe OU byen SOUd reJC 

1-800-955-8771. 

FRE:\CH 

Si \'DUS ctcs infim1e, et en be so in de n 'importc accommodation pour pOU\'Oir participcr a ccs procedures. \'OUS pouwz 
gratuitement rcccYoir. certains serYiccs. S 'il-\'ous-plait contactez le coordinatcur du Bureau Administratif du Tribunal 
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IJ\ THE FIFTEENTH JCDICIAL CIRCUlT 

IN AND FOR PALM BEACH COU�TY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

\'S. 

MORGAN STANLEY & CO., INC. , 

Defendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

M ORGAN STANLEY SENIOR FUNDING, INC. , 

Plaintiff(s), 

VS. 

MACANDREWS & FORBES HOLDINGS, INC.. , 

Defcndant(s). 

ORDER FOLLO,YI:\'G CASE MANAGEMENT CONFERENCE 

THIS CAUSE came before the Court for a case management conference August 13, 

2004, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED A:\D ADJUDGED that at the next case management conference, 

counsel shall be prepared to discuss with specificity each party's ability to be prepared for 

trial beginning January 18, 2005. 

/'2 '--DONE AND ORDERED in West Palm Beach, alm Beach County, Florida this -=> 

day of August, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakevie\v Ave. , Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, I1 60611 
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COLE'.Y1AN (PARENT) HOLDI'.\GS INC.. 

Plaintiff. 

\S. 

MORGAN STANLEY & CO .. Il\C.. 

Defendant. 

J'v10RCiAN STANLEY SENIOR FL�'.\Dl'.\G. I'.\C.. 

Plaintiff 

\S. 

MACANDRE\\'S & FORBES 1-!0LDI:'.\'GS. 1:1\C.. 

Defendant. 

-------- -�---

I'.\ Tiff FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
FLORlDA 

Case �o. CA 03-5045 Al 

Case No. CA 03-5165 A I  

ORDER O::\' CPll A�D ::\IAFCO'S 'IOTI0'.'1 T O  RESET 

DATE FOR FILI�(; '.\IOTIO�S TO A\IE::\'D PLEADl;\GS 

THIS CAUSE haYing come to be considered upon the Coleman (Parent) Holdings Inc. 

and T\1acAnd1-c\\·s & Forbes I Ioldings. Inc.'s I\1otion to Reset Date For Filing Motions To Amend 

Pleadings. and the Court h::i\·ing re\iewed the file and being fully adYiscd in the premises, it is 

hereby, 

ORDERED and ADJl'DGED: �®'='S�\·- �·AL\. m�� �r 
�wt -tD b" c� ,,J.2 Q.c��- � \oe_ �� .__�! 

DO>JE AND ORDERED at West Palm Beach. Palm Be· 1.County, 

day of Av )v )Y , 2004. 

ELIZABETH T. MAASS 

CIRCU IT COURT JUDGE 
Copies ha\'e been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. \·s \forgan Stanley & Co .. Inc. 

Case '.\o.:2003 CA 005045 Al 

Order 

COt:�SEL LIST 

Joseph lanno. Jr.. Esquire 
Carlton Fields. et al. 
222 Lake\·iew A\ enue 

Suitel400 

West Palm Beach. FL 33401 

Thomas D. Yannucci. P.C. 

Thomas A. Clare 

Brett McGurk 
Kirkland and Ellis 
655 15th Street . N.W .. Suite 1200 

\V ashington, DC 20005 

Jerold S. Solm·y. Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago. IL 60611 

Jack Scarola, Esq. 

Searcy Denney Scarola Barnhart & Shipley 
2139 Palm Beach Lakes Boulc\·ard 
West Palm Beach. FL 33409 

2 
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                                                                    1

              IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
                      IN AND FOR PALM BEACH COUNTY, FLORIDA  
                             CASE NO. 2003-CA-005045 AI
              
              
                                       
              COLEMAN (PARENT) HOLDINGS, INC.,
              
                             Plaintiff,
                                            
              vs.
              
              MORGAN STANLEY & COMPANY, INC.     
                                            
                             Defendant.          
              ___________________________________/              
              
              
              
              
              
              
              
              
              
              
              
                                       - - -
              
                        TRANSCRIPT OF THE PROCEEDINGS BEFORE
                           THE HONORABLE ELIZABETH MAASS
              
                                       - - -
              
              
              
              
              
              
              
              
                                       Palm Beach County Courthouse
                                       West Palm Beach, Florida
                                       Friday, August 13, 2004
                                       8:00 a.m. - 9:02 a.m.
                                       Reported by:  Lisa D. Danforth
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              APPEARANCES:
              
                   
                   SEARCY, DENNEY, SCAROLA, BARNHART & SHIPLEY, P.A.
                   2139 Palm Beach Lakes Boulevard
                   West Palm Beach, Florida 33401
                   Counsel for the Plaintiff
                   BY:  JACK SCAROLA, ESQUIRE
                   
                   
                   
                   JENNER & BLOCK
                   One IBM Plaza
                   Chicago, IL  60611-7603
                   Counsel for the Plaintiff
                   BY:  JEROLD S. SOLOVY, ESQUIRE
                        JEFFREY T. SHAW, ESQUIRE
                        RONALD L. MARMER, ESQUIRE
                   
                   
                   
                   CARLTON, FIELDS, WARD, EMMANUEL,
                   SMITH & CUTLER, P.A.
                   Esperante
                   222 Lakeview Avenue, Suite 1400
                   West Palm Beach, Florida 33401-6149
                   Counsel for the Defendant
                   BY:  JOSEPH IANNO, JR., ESQUIRE
                   
                   
                   
                   KIRKLAND AND ELLIS
                   655 15th Street N.W., Suite 1200
                   Washington, D.C.  20005
                   Counsel for the Defendant
                   BY:  THOMAS A. CLARE, ESQUIRE
                   
                   
                   
                   KIRKLAND & ELLIS, LLP
                   777 South Figueroa Street
                   Los Angeles, California  90017
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                   Counsel for the Defendant
                   BY:  LAWRENCE P. BEMIS, ESQUIRE
                   
                   
                   

              

                                                                    3

        1               BE IT REMEMBERED that the foregoing 

        2     proceedings were had before the HONORABLE ELIZABETH 

        3     MAASS, in the Palm Beach County Courthouse, West Palm 

        4     Beach, Florida, on Friday, August 13, 2004, starting 

        5     at 8:00 a.m., with appearances as hereinabove noted, 

        6     to wit:

        7                             - - - -

        8               THE COURT:  Good morning.  Have a seat.

        9               MR. BEMIS:  Good morning.

       10               MR. SCAROLA:  Good morning, Your Honor.

       11               MR. IANNO:  Good morning, Your Honor.

       12               THE COURT:  Maybe we can take care of a 

       13          couple of administrative matters first.

       14               MR. SCAROLA:  We have an agreed suggested 

       15          order if you'd like us to share that with you.

       16               THE COURT:  Sure.

       17               MR. SCAROLA:  We thought that we might first 

       18          take up the issue of the trial date.  Flowing from 
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       19          that will be a discussion of related deadlines as 

       20          to which there is only one dispute, and that is 

       21          the deadline for the amendment of pleadings.

       22               THE COURT:  Right.

       23               MR. SCAROLA:  Following that, both the motion 

       24          for clarification -- I'm sorry, there's a minor 

       25          issue with regard to the supplementation of 

                                                                    4

        1          interrogatories --

        2               THE COURT:  Right.

        3               MR. SCAROLA:  -- that would be the third 

        4          matter to take up.

        5               MR. BEMIS:  Basically, get the merits issues 

        6          behind us.

        7               MR. SCAROLA:  Those would be the merits 

        8          issues.  And then we would deal with the issues 

        9          relating to the motion to contempt, including the 

       10          related issues of clarification of the motion to 

       11          dismiss, and then finally, the discovery that 

       12          arises from that, assuming that the motion to 

       13          dismiss is not granted.

       14               THE COURT:  I'm happy to do it in that order.  

       15          The only question I would have is that what I am 
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       16          going to do is treat the defendant's motion to 

       17          strike the motion for contempt as including a 

       18          motion for rehearing on the December order dealing 

       19          with the settlement agreement, and I do want to 

       20          rehear that.  And the reason is, I've been very 

       21          straightforward with you guys from the beginning, 

       22          I am a strong proponent that if you choose to 

       23          litigate in a public forum, things are public 

       24          unless there's a compelling reason to keep them 

       25          private. 

                                                                    5

        1               The reason the redacted version of the 

        2          settlement agreement was made confidential was 

        3          because that's what the parties agreed to.  On 

        4          reflection, I'm not sure that's sufficient to 

        5          override the public policy reasons for having it 

        6          be public.  And to the extent that we're now 

        7          fighting over, you know, was it a clerical error 

        8          of whether or not even the redacted version should 

        9          have been sealed, to me, that's immaterial if it 

       10          should have been public in any event, and I would 

       11          prefer to go back and reconsider that order. 

       12               There are obviously a lot of implications 
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       13          that flow from what happens with that order.  And 

       14          the reason I'm bringing that up now is, I don't 

       15          know that I want to do the non-merits issues today 

       16          until we have a chance to go back, and I want to 

       17          do the rehearing quickly on that, because this is 

       18          an important issue, but really, the reason I'm 

       19          bringing this up now is if I were to grant the 

       20          motion for rehearing and remove the 

       21          confidentiality provision on the settlement 

       22          agreement -- and really, quite honestly, I think 

       23          we need to go back and look at the underlying 

       24          confidentiality order, because it strikes me, to 

       25          the extent that was agreed to, it's essentially a 

                                                                    6

        1          contract between the parties, and I need to go 

        2          back and look at it in light of Florida's public 

        3          policy in favor of open litigation.  And I am 

        4          concerned that so many items in this case are 

        5          being filed under seal. 

        6               If that happens, is that going to affect the 

        7          trial date, because all of a sudden, all this time 

        8          and resources that we've been devoting to the 

        9          motion for contempt aren't needed anymore, and I'm 
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       10          wondering if we can go back to the January trial 

       11          setting. 

       12               So the only reason I'm bringing it up now is, 

       13          you know, I'm happy to do all the resetting now 

       14          and talk about a March date, but I don't know if 

       15          we're going to get to this within a week or two if 

       16          it makes more sense to address all this as a 

       17          package when we know exactly where we're going.

       18               MR. BEMIS:  My initial response is that no 

       19          matter what Your Honor would do today with the 

       20          contempt proceeding, we're still behind by virtue 

       21          of already having spent the period from  March 

       22          until --

       23               THE COURT:  I understand that, but even when 

       24          we were talking about moving the date to March, 

       25          that was assuming we were going to have 

                                                                    7

        1          substantial resources devoted to the contempt, and 

        2          if that's not going to happen, I think we need to 

        3          go back and re-think that March date, because that 

        4          March date assumed in it a block of time that we 

        5          may not now need to devote.

        6               MR. BEMIS:  Well, we're going to have a real 
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        7          problem.  Our discovery cutoff would be like in 

        8          two weeks.

        9               THE COURT:  Well, those are things we'll have 

       10          to sit and do, but if we're not going to have the 

       11          contempt anymore, we need to go back and really 

       12          look at the pieces of the puzzle again to figure 

       13          out what the timing is.

       14               MR. BEMIS:  We have prepared an electronic 

       15          document that would allow the Court to see all the 

       16          calendar scheduling based on whatever date we plug 

       17          in.  We can put in one date and generate a 

       18          calendar automatically for the Court.  If you want 

       19          to tackle that issue now, it will take us a few 

       20          minutes and we can give you a suggested date.

       21               THE COURT:  The only thing is, I don't know 

       22          that it makes sense until we know what's happening 

       23          with the contempt.

       24               MR. BEMIS:  Well, then you want to proceed 

       25          with the contempt first, is that your suggestion?

                                                                    8

        1               THE COURT:  No, because if I'm going to treat 

        2          it as a motion for rehearing, I think it's unfair 

        3          to plaintiffs to have them argue it now.
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        4               MR. SCAROLA:  We may be prepared to argue it 

        5          now.  I'd like just a moment --

        6               THE COURT:  Sure.

        7               MR. SCAROLA:  -- to consider that with 

        8          co-counsel.  But let me share my initial reaction 

        9          with the Court, and that is, the Court may 

       10          determine that there is no current compelling 

       11          reason to maintain the confidentiality of the 

       12          settlement agreement.  Even if the Court were to 

       13          make that determination that there is currently no 

       14          compelling reason to maintain the confidentiality 

       15          of the settlement agreement, that does not dispose 

       16          of the issue of the violation of the order that 

       17          was then in existence.

       18               THE COURT:  I understand that argument and it 

       19          is something I've thought about, but then I think 

       20          we start talking about the difference between a 

       21          civil contempt and a criminal contempt, and nobody 

       22          has ever attempted to characterize what's alleged 

       23          as a criminal contempt.  If it's a civil contempt 

       24          and all I'm trying to do is coerce their behavior, 

       25          if it's in the public domain, it becomes sort of 

                                                                    9
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        1          so what.

        2               MR. SCAROLA:  Well, respectfully, Your Honor, 

        3          there are two potential remedies that attach to a 

        4          civil contempt.  Not only does the Court have an 

        5          opportunity to and an obligation to consider what 

        6          sanction is necessary in order to compel future 

        7          compliance, but civil contempt also allows for 

        8          compensatory damages.  And in this case where our 

        9          allegation is that as a consequence of the 

       10          violation, litigation was initiated for the 

       11          specific purpose of imposing a financial 

       12          obligation on us that has cost us a significant 

       13          amount of money already and continues to cost us 

       14          money and expose us to future liability, there is 

       15          a substantial compensatory component to a sanction 

       16          that would attach to the violation of that order. 

       17               So independent of any criminal sanction 

       18          concerns, any criminal contempt concerns, in the 

       19          context strictly of a civil contempt, the law is 

       20          very clear that the Court has the opportunity to 

       21          consider compensatory sanctions, and we would 

       22          certainly be asking the Court to consider 

       23          compensatory sanctions even if there were no 

       24          prospective interests to protect. 

       25               The second point is that the purpose of a 
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                                                                   10

        1          civil contempt sanction in terms of compelling 

        2          future compliance is not limited to that 

        3          particular order.  It is for the purpose of 

        4          compelling compliance with the Court's orders, 

        5          period.  So the imposition of a coercive sanction 

        6          is not strictly limited to that sole order, but to 

        7          compel respect for the Court's orders in general.  

        8          So the Court could still, even if there were no 

        9          prospective prospect of violation of that 

       10          particular order, impose a sanction to assure that 

       11          due respect was given to future orders of the 

       12          Court.

       13               THE COURT:  I understand that, and that's 

       14          something certainly we can talk about if we go 

       15          back and -- or when we go back and reconsider the 

       16          December order and how that segues into your 

       17          motion to strike. 

       18               And it's what I've said before, at some point 

       19          I get concerned that this case is going to get 

       20          derailed on a tangent.  If truly Morgan Stanley & 

       21          Company has no claim, presumably, eventually 

       22          they'll be awarded 57.105 fees and eventually your 

       23          client will be reimbursed for the money it put 

       24          forward for the defense of the litigation, and at 
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       25          some point I have to weigh sort of my confidence 

                                                                   11

        1          that that case will be properly determined and 

        2          that issue will be fully vetted in that case 

        3          versus injecting that whole issue into this case 

        4          and the affect it has on the underlying 

        5          litigation, which is serious litigation.  I mean, 

        6          we need to -- I mean, as I go through this stuff 

        7          and I look at the things that need to be done, you 

        8          know, it's a substantial case, and I hate to see 

        9          our attention diverted. 

       10               And as an aside, I apologize, I forgot, I did 

       11          finally enter the order on the conflicts of laws 

       12          issue.  You probably haven't gotten it yet. 

       13               MR. SCAROLA:  We did not.

       14               THE COURT:  If you want, we can have copies 

       15          run.  My secretary had to take some stuff to her 

       16          car.  It went out on Wednesday.

       17               MR. BEMIS:  We're prepared to argue what you 

       18          wish argued.

       19               THE COURT:  I just don't know.  I mean, 

       20          again, this is something I understand that you 

       21          guys didn't know that I thought we needed to go 
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       22          back and readdress, so it really is --

       23               Do you want to take a moment?

       24               MR. SCAROLA:  Thank you.  Yes, Your Honor.

       25               THE COURT:  We can do that or --

                                                                   12

        1               MR. SCAROLA:  We'd just like to consider 

        2          that.  Maybe --

        3               THE COURT:  I'm happy also to get the book 

        4          and see how quickly we can set a hearing just on 

        5          this issue, because I think this is sort of a 

        6          threshold issue we need to reach.

        7               MR. BEMIS:  I think we did brief the issue.

        8               THE COURT:  You did.  You did some.

        9               MR. BEMIS:  It's articulated different.

       10               THE COURT:  I don't know that I saw -- I did 

       11          see a response from plaintiff to that argument, I 

       12          just didn't know if it was as fully as you would 

       13          have briefed it if you had known I was going to go 

       14          back and look at it.

       15               MR. BEMIS:  Our position on it was laid out 

       16          in two sets of papers, and I think the first is 

       17          that the order in itself is not inconsistent, and 

       18          in any event, if there is some confusion --

16div-006189



20040813Hrg.txt[2/10/2017 4:26:09 AM]

       19               THE COURT:  Well, I understand your position.

       20               MR. BEMIS:  -- it should be confidential.

       21               THE COURT:  You're telling me you're 

       22          prepared. 

       23               MR. BEMIS:  I'm prepared.

       24               THE COURT:  I'm going to let plaintiffs 

       25          decide if they're prepared. 

                                                                   13

        1               MR. SCAROLA:  If we could just have a couple 

        2          of minutes then, Your Honor.

        3               THE COURT:  Sure.  You want me to take a 

        4          break and you guys can talk in private? 

        5               MR. SCAROLA:  Yes, fine. 

        6               THE COURT:  Okay.

        7               (Recess taken from 8:11 a.m. to 8:24 a.m.)

        8               THE COURT:  Okay.  What did you decide? 

        9               MR. SCAROLA:  Your Honor, we are going to 

       10          request some additional time to submit --

       11               THE COURT:  That's fine.

       12               MR. SCAROLA:  -- a written response to the 

       13          Court's concerns.

       14               MR. BEMIS:  Your Honor --

       15               MR. SCAROLA:  We --
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       16               MR. BEMIS:  I'm sorry.

       17               MR. SCAROLA:  We would like until a week from 

       18          today.  We have time set before Your Honor on the 

       19          27th of August.

       20               THE COURT:  Okay.

       21               MR. SCAROLA:  And while we would like to be 

       22          able to come back prior to the 27th, I'm scheduled 

       23          to be in Honduras taking depositions for eight or 

       24          nine days beginning on Sunday, so as a practical 

       25          matter, I don't know that we'd be able to get back 

                                                                   14

        1          much before the 27th of August.

        2               THE COURT:  Okay.

        3               MR. SCAROLA:  In light of that, we would 

        4          request --

        5               THE COURT:  Do we have two hours set then?

        6               MR. SCAROLA:  I think we do.

        7               MR. CLARE:  Yes, eight to ten.

        8               MR. SCAROLA:  Yes, Your Honor.

        9               THE COURT:  Yeah.  That's fine. 

       10               What I will do then is an order that treats 

       11          the motion to strike as including a motion for 

       12          rehearing.  If we're going to go back and look at 
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       13          this, I do want to go back and have us look at the 

       14          underlying confidentiality order as well, because 

       15          sort of the public policy implications are the 

       16          same.

       17               MR. BEMIS:  Yes, Your Honor.

       18               THE COURT:  It was the 27th, right? 

       19               MR. SCAROLA:  Yes, Your Honor.

       20               THE COURT:  Okay.  So what I'm going to do is 

       21          specially set a hearing on the -- I'm going to do 

       22          an order that treats your motion to strike as a 

       23          motion for rehearing, grant the motion for 

       24          rehearing, put the rehearing on the 27th together 

       25          with a hearing I'm setting on my own accord to go 

                                                                   15

        1          back and reconsider the underlying confidentiality 

        2          order, because I think we need to go back and look 

        3          at that again as well. 

        4               And contrary to our prior modification of 

        5          when we need things for the case management 

        6          conferences, filings for those two issues, I just 

        7          need them the week ahead of time, and you guys 

        8          each give me what you want.

        9               MR. SCAROLA:  Simultaneous exchange on 
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       10          Friday? 

       11               THE COURT:  Yeah.

       12               MR. BEMIS:  Thank you, Your Honor.  I 

       13          appreciate that.

       14               THE COURT:  Where do we want to go next then? 

       15               MR. SCAROLA:  I think, Your Honor, that there 

       16          are only two matters that we can address in light 

       17          of the procedures that have been outlined, and the 

       18          first of those is the issue with regard to 

       19          deadline for filing motions to amend.

       20               THE COURT:  Right.  One other thing, I'm 

       21          sorry, before we leave.  We had talked about this 

       22          earlier in the week.

       23               MR. IANNO:  Right.  And I was going to bring 

       24          that up as soon as Mr. Scarola finished.  One 

       25          other thing we need to address is what we're doing 

                                                                   16

        1          with the in camera submissions pursuant to the 

        2          existing court orders and the amended responses to 

        3          interrogatories that are coming due.

        4               THE COURT:  I would rather stay discovery on 

        5          the contempt issue until we resolve this and let 

        6          you guys spend two weeks doing merits stuff.
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        7               MR. IANNO:  That's what we would suggest, 

        8          Your Honor.

        9               MR. BEMIS:  That was going to be our 

       10          suggestion.

       11               MR. SCAROLA:  While that ordinarily would not 

       12          have practical implications that we couldn't live 

       13          with, there has been a petition for certiorari 

       14          filed with regard to rulings concerning the 

       15          contempt matter that is currently pending.

       16               THE COURT:  Okay.

       17               MR. SCAROLA:  And if Your Honor were to 

       18          conduct an in camera inspection and were to find 

       19          that none of the materials that have been 

       20          proffered to the Court for in camera inspection 

       21          are obliged to be turned over for whatever reason, 

       22          those issues are mooted and we no longer need to 

       23          worry about the potential of having to address a 

       24          petition for certiorari.

       25               THE COURT:  Sure.  But if they could do an 

                                                                   17

        1          order to show cause, you know, that's going to 

        2          take them a couple weeks probably to look at at a 

        3          minimum.
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        4               MR. SCAROLA:  I don't --

        5               THE COURT:  In all honesty, I mean, we can 

        6          come back -- If they do an order to show cause and 

        7          you're concerned that now you're spending time 

        8          responding to the writ of certiorari where it may 

        9          be mooted if I did the in camera inspection, we 

       10          can talk about it then, but I don't think it makes 

       11          sense to devote time to this until we settle this 

       12          issue.

       13               MR. SCAROLA:  Could we at least make some 

       14          determination as to whether there is a significant 

       15          amount of time involved?  I understand that there 

       16          are very few -- that what Your Honor would need to 

       17          review in camera is a very limited inspection.

       18               THE COURT:  Do you have it now? 

       19               MR. IANNO:  The in camera? 

       20               THE COURT:  Yeah.

       21               MR. IANNO:  The one that was due on the 2nd, 

       22          I don't have it with me.  I had it with me on 

       23          Tuesday.  I was due to have it back to the Court 

       24          by five.

       25               THE COURT:  No, I know.  I'm just wondering.

                                                                   18
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        1               MR. IANNO:  That one is completed, Your 

        2          Honor.  That one is done.  The rest of them; the 

        3          amendment to the interrogatories, the 

        4          non-privileged, I believe, Mr. Clare can correct 

        5          me, and the privileged information, those haven't 

        6          been completed yet.  They're not due.

        7               THE COURT:  So is there any reason why I 

        8          couldn't at least look at the in camera inspection 

        9          on the one?

       10               MR. IANNO:  There's no reason you shouldn't, 

       11          Judge, but it does reveal attorney/client and work 

       12          product privilege and information that I don't 

       13          know if the Court really needs to look at if this 

       14          whole contempt issue goes away. 

       15               We have it prepared.  I represented to the 

       16          Court on Tuesday that if you wanted it, we have 

       17          it, and I'll leave it to your discretion, but I 

       18          really think it's a tangential issue that the 

       19          Court doesn't need to review.

       20               MR. SCAROLA:  And my response is that it 

       21          would be a tangential issue with no particular 

       22          time pressures between now and August 27th but for 

       23          the petition for certiorari.

       24               THE COURT:  That's fine.  I mean, what I'll 

       25          do is go ahead and look at that.  I can't 
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                                                                   19

        1          represent that I'll have done an in camera 

        2          inspection before we come back.  I have one in 

        3          front of you guys, and I'm in trial, but I'll do 

        4          my best and see.

        5               MR. SCAROLA:  Thank you.

        6               THE COURT:  I mean, if it's already prepared, 

        7          I guess --

        8               MR. BEMIS:  It's prepared, Your Honor.  May I 

        9          speak? 

       10               THE COURT:  No, Mr. Bemis.  Yes, you may 

       11          speak.  Go ahead.

       12               MR. BEMIS:  I would respectfully request that 

       13          you not look at it until you make a decision.  I 

       14          am concerned, and it's in the petition for writ of 

       15          certiorari that the matters that are in there go 

       16          to the core nature of a lawyer's representation of 

       17          his client, what he tells his client, what he 

       18          thinks, and it is highly unusual -- and I 

       19          understand that the Court frequently does in 

       20          camera inspections, this is not unusual in that 

       21          sense; however, the order that you entered in this 

       22          case, which I respect entirely, I am not here to 

       23          re-argue that, it does raise some very, very 

       24          serious issues about attorney/client privilege and 
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       25          work product that if you open it, it's one of 

                                                                   20

        1          those pandora's boxes, you know about it, and I'm 

        2          concerned that it never goes away once you've 

        3          opened it. 

        4               I'm not concerned about what you're going to 

        5          ultimately read about what was said, but it allows 

        6          you to begin to understand what our strategies are 

        7          and thinking of the case, which normally you would 

        8          never be privy to.  And given that we only have 

        9          two more weeks before this issue is likely going 

       10          to come to a head, and we've done the work as you 

       11          ordered, I respectfully request that you hold on 

       12          to the document or allow us to hold it and open it 

       13          at the moment you make a decision that you think 

       14          is appropriate based on the developments either at 

       15          the hearing or the Court of Appeals, how that 

       16          resolves itself.

       17               MR. SCAROLA:  Your Honor, just a reminder 

       18          that this discovery does not relate to this 

       19          lawsuit.  It relates to a case that's not even 

       20          pending before Your Honor.  It relates to the 

       21          Andersen claim.
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       22               MR. BEMIS:  All the more reason to wait.

       23               THE COURT:  Hold on.

       24               MR. BEMIS:  Excuse me.  I'm sorry, 

       25          Mr. Scarola.

                                                                   21

        1               MR. SCAROLA:  And any concern that Your Honor 

        2          might be influenced by learning what the strategy 

        3          was in the Andersen case obviously can have no 

        4          practical impact on this matter. 

        5               What does have a very clear practical impact 

        6          on this matter is that there's a petition for writ 

        7          of certiorari which may become moot if Your Honor 

        8          agrees that this is all privileged information 

        9          that should not be disclosed.  In that case, 

       10          there's nothing for the appellate court to concern 

       11          itself about and there's nothing for us to be 

       12          addressing and responding to a writ if a writ 

       13          issues, and that's something that we ought to 

       14          know.

       15               MR. BEMIS:  May I address that briefly? 

       16               THE COURT:  No.  We got to stop at some 

       17          point.

       18               MR. BEMIS:  Okay.  Would Your Honor like a 
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       19          copy of the petition for your own reading for any 

       20          reason?  We have it.

       21               THE COURT:  That's okay.

       22               MR. BEMIS:  All right.

       23               THE COURT:  Okay.  Let me take that under 

       24          advisement.  I want to think about it a little bit 

       25          more. 

                                                                   22

        1               Where do we want to go next?

        2               MR. IANNO:  Judge, the other orders, this one 

        3          relates to the in camera submission that was due 

        4          August 2nd, is there any objection to staying the 

        5          other discovery that is subject to the July 28th 

        6          order?

        7               MR. SCAROLA:  Which is due when?

        8               MR. IANNO:  Next week.

        9               MR. BEMIS:  We had two interrogatories we 

       10          needed to supplement based on the hearing last 

       11          time which are part of the ones that are under 

       12          consideration.  We suggest that that be stayed and 

       13          taken as a parcel based on whatever ruling you 

       14          enter; otherwise, we're going to be doing this --

       15               THE COURT:  I understand.
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       16               MR. IANNO:  We had I think only four 

       17          interrogatories, and we still had the rest of that 

       18          one set to go through, but the Court had entered 

       19          that partial order on the part we got through.

       20               THE COURT:  Right. 

       21               In all honesty, it makes sense to me that 

       22          that gets stayed.  I want to go back and 

       23          reconsider whether we're going to be proceeding 

       24          down the contempt road or not. 

       25               Where do we go next? 

                                                                   23

        1               MR. SCAROLA:  Your Honor, the two remaining 

        2          matters have to do with the deadline for filing 

        3          amendment to pleadings.

        4               THE COURT:  Yes.

        5               MR. SCAROLA:  That deadline was August 5th 

        6          pursuant to the original trial order entered by 

        7          Your Honor.  When Your Honor indicated an 

        8          intention to move the case from its present trial 

        9          setting, there was a general agreement that all of 

       10          the deadlines would be pushed back, but there is 

       11          concern about amendments to pleadings, and we 

       12          request that the deadline for amendment to 
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       13          pleadings be maintained at no later than August 

       14          20th. 

       15               Clearly, the parties have had ample time to 

       16          make a determination as to whether any amendments 

       17          are to be made.  Because there is certainly a 

       18          possibility of a significantly-earlier trial date 

       19          than the spring trial date that was being 

       20          discussed, even as early as --

       21               THE COURT:  So I'm clear, the court order 

       22          now, is the date August 5th?

       23               MR. SOLOVY:  6th.

       24               THE COURT:  The 6th?  So it's passed.

       25               MR. SCAROLA:  It's passed, that's correct.  

                                                                   24

        1          And there was a tacit agreement between the 

        2          parties that we would address that issue at this 

        3          hearing. 

        4               I think they want that date tied into 

        5          whatever the future trial date is in the same 

        6          manner in which it was tied in initially to the 

        7          January trial date. 

        8               Our position is that there is no reason for 

        9          further delay.  And particularly now that the 
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       10          Court has expressed an intention of moving the 

       11          trial back up, it's very important to us that any 

       12          amendments to pleadings be made promptly so that 

       13          the motion should be filed no later than August 

       14          20th.

       15               MR. BEMIS:  Your Honor, I'm not going to --

       16               THE COURT:  Let me ask you a practical 

       17          question.  I assume as you stand here, you have no 

       18          to intention to amend your pleadings?  Because 

       19          otherwise, you would have come in on some sort of 

       20          motion.

       21               MR. BEMIS:  Actually, Your Honor, the answer 

       22          is, we do have an attention to do some amendment 

       23          to the pleading, and the reason we didn't have a 

       24          motion was because you told us at the last hearing 

       25          you were going to move the trial date and we 
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        1          reached an agreement we would address this today 

        2          in the context of --

        3               THE COURT:  But again, the question I'm 

        4          really asking is what information would you expect 

        5          to get between now and, you know, September, 

        6          whatever it is you want to move it to, that would 
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        7          allow you to -- that would affect how you chose to 

        8          amend your pleadings, or wouldn't you have 

        9          sufficient information now if you're going to 

       10          amend to go ahead and amend?

       11               MR. BEMIS:  Well, there are two issue in 

       12          response to that.  In direct response to your 

       13          question, I think the answer is that we don't know 

       14          that, because we still have so many depositions we 

       15          wish to complete.  Number two, there are some 

       16          issues with regard to what would be in the 

       17          amendments that involve issues that are related to 

       18          matters I've already brought to the attention of 

       19          the Court as to how those matters can be pursued.  

       20          And I'm afraid if I say anything further, I'm 

       21          going to be accused of waiving the attorney/client 

       22          or the work product privilege.  I don't know how 

       23          to be more explicit than that without telling you 

       24          directly what I want to do or what my client 

       25          thinks may have to be done.

                                                                   26

        1               THE COURT:  But what you're telling me then 

        2          is you think you have sufficient information now 

        3          to file the motion to amend?
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        4               MR. BEMIS:  I'm not sure that we do.  We are 

        5          still in the process of taking some very, very key 

        6          depositions, and we knew we were not going to 

        7          complete those. 

        8               Our thought is that we simply have the 

        9          spacing on the amendment that we had -- whatever 

       10          trial date you pick, we just pick the same 

       11          spacing.  And when I say "spacing," under the 

       12          order that was entered last time, the parties had 

       13          agreed that the amendment would be 165 days before 

       14          trial.  That was the spacing we selected.  And 

       15          we're suggesting, you pick a trial date based upon 

       16          Your Honor's judgment when we're supposed to be 

       17          ready, and that same spacing would apply to the 

       18          amendments.  We'll go back 165 days, which would 

       19          tie all of the dates together to the same 

       20          reasoning we applied in March when we negotiated a 

       21          schedule.

       22               THE COURT:  Well, the only sort of flaw I see 

       23          in that is if we go back to a January trial date, 

       24          we're beyond the date.

       25               MR. BEMIS:  Well, if you were to go back to a 

                                                                   27
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        1          January trial date, which would just -- that is 

        2          going to be a real problem in terms of scheduling, 

        3          because discovery is going to close in like two 

        4          weeks, and we're not even close to being done.  So 

        5          I don't know what to tell you would be the result 

        6          of trying to renegotiate a schedule if we had to 

        7          adjust the spacing that we had put in the original 

        8          scheduling order. 

        9               Your Honor may understand, we picked a date, 

       10          we work backward with all of those --

       11               THE COURT:  I understand all of that.

       12               MR. BEMIS:  And all we've done is said, you 

       13          pick a date and we can space those dates 

       14          automatically on the calculation formula, just go 

       15          back and give us the new dates.

       16               THE COURT:  It strikes me that we probably -- 

       17          this is the kind of thing that needs to be 

       18          compromised in the middle.  I understand 

       19          plaintiff's position that discovery has been 

       20          proceeding, it doesn't make sense to continue -- 

       21          you know, the extent of the trial date was moved 

       22          back to accommodate some other things, it doesn't 

       23          make sense to continue to tie the date for 

       24          amendment to the trial date.

       25               MR. SOLOVY:  May I take a leave from 
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        1          Mr. Bemis and may I say something, Your Honor? 

        2               THE COURT:  Yes, you may, sir.

        3               MR. SOLOVY:  This is very counterproductive, 

        4          because this has been going on a long time.  If we 

        5          proceed with discovery and then Mr. Bemis brings a 

        6          new claim at the last minute, then all that 

        7          discovery, you know, we're going to see, oh, Your 

        8          Honor, this is new, we need more time. 

        9               We want a trial date.  They know as they 

       10          stand here what they want to amend, and they ought 

       11          to amend it, and we ought to be about our 

       12          business, as Your Honor said. 

       13               You know, a January trial date, if you're 

       14          going to review the contempt and there's a 

       15          possibility of a January trial date, let's stick 

       16          to it, and we're ready to file our pleading, which 

       17          is only to seek leave to amend the Complaint to 

       18          ask for punitive damages, I'll tell the Court that 

       19          as we stand here.  They know what they're going to 

       20          do.  And if there's going to be a January trial 

       21          date, they have the resources, we have the 

       22          resources, but if we shilly-shally around and two 

       23          months from now, you know -- It's all backwards, 

       24          Your Honor.
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       25               THE COURT:  No, I understand that concern. 

                                                                   29

        1               What's the response? 

        2               MR. BEMIS:  We need the additional -- We need 

        3          to resolve the contempt motion before we amend the 

        4          pleading is our position.

        5               THE COURT:  You need to what?

        6               MR. BEMIS:  We need to resolve the contempt 

        7          proceeding and the related issue as to the 

        8          admission of Kellogg Huber before we file an 

        9          amended pleading.

       10               THE COURT:  I understand your reluctance to 

       11          disclose your process to me, but I can tell you, 

       12          the reasoning behind that is not readily apparent 

       13          to me.

       14               MR. BEMIS:  Well, I'm afraid to say anything 

       15          else at this point.

       16               THE COURT:  I understand that to be your 

       17          position. 

       18               MR. SCAROLA:  May I approach the bench, Your 

       19          Honor?

       20               THE COURT:  Yes.

       21               MR. SCAROLA:  This is just a blank order on 
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       22          that issue with envelopes.  I have provided 

       23          opposing counsel with a copy of that order.

       24               THE COURT:  Okay.  What I did was grant it in 

       25          part.  Motions for leave to amend pleadings need 
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        1          to be served by September 7th.  That's the day 

        2          after Labor Day.

        3               MR. SCAROLA:  Thank you, Your Honor. 

        4               THE COURT:  Okay.

        5               MR. SCAROLA:  Your Honor, the last remaining 

        6          issue has to do with supplementing interrogatory 

        7          responses.

        8               THE COURT:  We're fighting over the language?

        9               MR. SCAROLA:  We're fighting over five words 

       10          I think, Your Honor.

       11               MR. IANNO:  Well, it's not five words.  It's 

       12          more of the theory behind the words, Your Honor.

       13               THE COURT:  Okay.  Can you enlighten me 

       14          though what you think -- Give me an example of a 

       15          fact pattern that would be a distinction between 

       16          what each of you was proposing.

       17               MR. IANNO:  Sure.  This has to relate, 

       18          obviously, back to the motion for contempt, 
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       19          because what Mr. Scarola wants is an order from 

       20          this Court requiring us to provide, quote, 

       21          complete and accurate answers to the 

       22          interrogatories as opposed to answers in 

       23          accordance with the Rules of Civil Procedure.

       24               THE COURT:  What's the difference?

       25               MR. IANNO:  The difference is, Mr. Scarola's 

                                                                   31

        1          interpretation of the word complete and accurate 

        2          may be totally different than what the Court or 

        3          counsel -- And here's two examples. 

        4               Complete answer to interrogatory, I met with 

        5          so-and-so on May 23rd.  Mr. Scarola's version of 

        6          complete may be I met with so-and-so at 8:10 p.m. 

        7          at a specific location on May 23rd.  And all of a 

        8          sudden, I'm complete as far as the Rules of Civil 

        9          Procedure go, because I've answered I met with 

       10          so-and-so on a date, but Mr. Scarola's 

       11          interpretation of the word complete may be you 

       12          have to put the time, the date, the location.  And 

       13          that's my concern, Your Honor, is that those words 

       14          complete and accurate don't appear in the Rules of 

       15          Civil Procedure.  The Rules of Civil Procedure say 
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       16          you answer to the best of your ability, as I 

       17          understand them. 

       18               With regard to accurate, what happens if we 

       19          answer an interrogatory that says the light was 

       20          red and the evidence that comes out at trial says 

       21          and the jury finds the light was green.  Was our 

       22          answer to interrogatory inaccurate that subjects 

       23          us to a contempt because we've now violated a 

       24          court order to provide accurate information in 

       25          response to an interrogatory? 

                                                                   32

        1               And this is all coming about because of the 

        2          motion for contempt.  I'm afraid that the 

        3          interpretation Mr. Scarola puts on whatever court 

        4          order is entered here is going to be different 

        5          than what we interpret the Court or an Appellate 

        6          Court may interpret.

        7               THE COURT:  Okay.  Let me -- And I apologize, 

        8          let me back up a moment.  What number is this 

        9          motion?  I know I read it, but I can't find it. 

       10               MR. IANNO:  It is number six. 

       11               THE COURT:  Six.

       12               MR. IANNO:  And the background on it, Your 
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       13          Honor, is they filed a motion, and we had gone 

       14          back and forth and thought we had an agreement on 

       15          a stipulation on doing it, and then --

       16               THE COURT:  Right.  Now you guys -- I think 

       17          what you're acknowledging is that you've 

       18          stipulated that you'll do updated answers to 

       19          interrogatories, we're just fighting over the 

       20          words to go in the order.

       21               MR. IANNO:  Our position is we supplement in 

       22          accordance with the Rules of Civil Procedure.

       23               THE COURT:  Okay.  What's wrong with that? 

       24               MR. SCAROLA:  What's wrong with it is that it 

       25          creates an inherent ambiguity in the order, 
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        1          because the Rules of Civil Procedure require no 

        2          supplement.

        3               THE COURT:  Well, why don't we say the rules 

        4          excluding the provision requiring that you don't 

        5          supplement?

        6               MR. SCAROLA:  You know, obviously we could do 

        7          that, Your Honor, but let me remind the Court that 

        8          when we began to address this issue at the July 

        9          23rd hearing, Your Honor said, quote, 
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       10          interrogatory answers should be complete and 

       11          truthful, and you said that's what you expect, 

       12          that's what you would believe that all 

       13          interrogatory answers -- that's the standard that 

       14          you would believe all interrogatory answers would 

       15          meet.  And whether it is expressly stated in the 

       16          rules or it is there by implication, it is clear 

       17          that the rules require complete and truthful 

       18          and/or accurate responses. 

       19               The concern about our using that language as 

       20          a basis for a motion for contempt is absolutely 

       21          illusory, because we all know that contempt 

       22          requires an intentional violation of the court 

       23          order.  If Mr. Ianno believes in good faith that 

       24          the response that he is giving is an accurate 

       25          response as of the time it's filed and a jury 
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        1          decides otherwise at a later time, there's no way 

        2          that that could form the basis for a contempt. 

        3               My concern is that by the very act of 

        4          contesting the obligation to provide accurate and 

        5          complete responses, the message is being conveyed 

        6          that there's an intent in advance to do something 
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        7          other than that, and there ought to be no intent 

        8          to do something other than that.  We ought to be 

        9          able to rely upon the supplements as being 

       10          complete and accurate as of the time that they are 

       11          filed.  And this is a very real concern on our 

       12          part in light of qualifications that have been 

       13          included in virtually every interrogatory response 

       14          that we have received. 

       15               Have we found that?  Okay. 

       16               I can't pull out the exact language right 

       17          now, but if it's necessary, I can provide that to 

       18          Your Honor, but I will represent to the Court that 

       19          almost every interrogatory -- in fact, I think 

       20          every interrogatory response we have received has 

       21          said that discovery is ongoing, you should not 

       22          consider that these responses are complete and 

       23          accurate, you cannot rely upon the completeness 

       24          and accuracy of these responses as of this time, 

       25          and there needs to come a point in time when 
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        1          discovery ends and they're willing to stand behind 

        2          the responses that they are giving as the most 

        3          complete and most accurate information that they 
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        4          have as of that date.  We're entitled to be able 

        5          to rely upon interrogatory answers at some point 

        6          in time as giving us everything they know in the 

        7          most accurate form in which they know it.  That's 

        8          all we're asking for.

        9               THE COURT:  Let me ask you this. 

       10               Is it sufficient if we say -- I'll have to 

       11          think about the words we use -- that the answer, 

       12          supplemental answer, needs to comply with the rule 

       13          as if the interrogatory itself had been 

       14          promulgated on the date of the supplemental 

       15          answer?

       16               MR. IANNO:  That's what we're saying.  That's 

       17          what we said, Judge.  And I'm personally offended 

       18          by Mr. Scarola's argument that there's any intent 

       19          here, but the point is, our only obligation as 

       20          officers of the court is to comply with the Rules 

       21          of Civil Procedure.

       22               THE COURT:  But does that get us where we 

       23          need to go?  If the answer has to be in compliance 

       24          with the rule as if the interrogatory had been 

       25          promulgated as of the date of the supplemental 
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        1          answer?

        2               MR. IANNO:  That's never been the issue.

        3               MR. SCAROLA:  In light of the Court's express 

        4          statement that this Court believes that the rules 

        5          require complete and truthful responses, we're 

        6          satisfied with that.

        7               THE COURT:  Okay.  So you gave me an order, 

        8          correct, Mr. Scarola?

        9               MR. SCAROLA:  I did provide you with an 

       10          order, Your Honor.  It includes my language.

       11               THE COURT:  Okay.  Well, we'll just...

       12               Paragraph 2 and 3 are okay.  It's just 

       13          paragraph 1, I assume. 

       14               Did you share a copy of this with Mr. Ianno? 

       15               MR. IANNO:  Yes.

       16               MR. SCAROLA:  Yes.

       17               THE COURT:  Okay. 

       18               Okay.  So paragraph 1 would then read all 

       19          parties shall supplement and update their 

       20          interrogatory responses with answers in compliance 

       21          with the Florida Rules of Civil Procedure as if 

       22          the interrogatory had been promulgated as of the 

       23          date the supplemental answers are served prior to 

       24          the date of close of fact discovery.

       25               MR. SCAROLA:  Thank you, Your Honor.

16div-006216



20040813Hrg.txt[2/10/2017 4:26:09 AM]

                                                                   37

        1               MR. BEMIS:  Thank you, Your Honor.

        2               THE COURT:  I already got two sets.

        3               MR. IANNO:  I don't know if you're rendering 

        4          other orders as well on your own.

        5               THE COURT:  Yes.

        6               MR. IANNO:  So just in case you need them.

        7               THE COURT:  Okay.  Thank you. 

        8               One last thing. 

        9               MR. IANNO:  Judge, while you're doing that, 

       10          if I may inquire.  You took under advisement the 

       11          in camera submission that's due at 5:00.  Should I 

       12          call the Court's JA to see if we're supposed to do 

       13          that at five or not? 

       14               THE COURT:  Yeah.  Well, she generally leaves 

       15          at 4:30, but I don't know if she's going to leave 

       16          early today because of --

       17               MR. IANNO:  The situation.

       18               THE COURT:  Yeah.  But you can try to call 

       19          her right after lunch.

       20               MR. IANNO:  Okay.  And if we don't get a hold 

       21          of her, do we want to agree on Monday?  I mean, 

       22          this is purely a logistical question, Your Honor.  

       23          If you want it when we get it over here, if you 

       24          don't want it, do we get it over here anyway?  

16div-006217



20040813Hrg.txt[2/10/2017 4:26:09 AM]

       25          That's my dilemma. 
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        1               THE COURT:  Well, I think then you get it 

        2          over here, and if I decided you didn't have to get 

        3          it over, I'll just send it back.

        4               MR. BEMIS:  Okay.  Just send it over.

        5               MR. IANNO:  That's fine.  We'll get it over 

        6          to the Court. 

        7               THE COURT:  I'm looking for the date, and I 

        8          apologize, but I need to reset the date for the 

        9          case management conference, because I realize it 

       10          was set on a date I'm out of the office.

       11               MR. SCAROLA:  We're talking about the August 

       12          27th case management conference? 

       13               THE COURT:  No.  I'm here.  I think it's in 

       14          October. 

       15               MR. SCAROLA:  Okay.

       16               THE BAILIFF:  The 18th through the 29th, 

       17          that's the days you're out.

       18               THE COURT:  No, I know when I'm out.  I'm 

       19          trying to figure out which day it was we had a 

       20          conference.

       21               MR. CLARE:  The 15th is the date.
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       22               MR. IANNO:  October 15th.

       23               THE COURT:  When is the September one?  I 

       24          know it's not August.

       25               MR. SOLOVY:  September 23, Your Honor.

                                                                   39

        1               THE COURT:  That's the next one after August? 

        2               MR. SOLOVY:  Yes.

        3               THE COURT:  Okay.  That's not an issue.  The 

        4          next one after that is October 15th? 

        5               MR. IANNO:  Yes.

        6               THE COURT:  Yeah, that's the one I need to 

        7          reset. 

        8               We could do it the day before.

        9               MR. BEMIS:  What day of the week is that, 

       10          Your Honor?

       11               THE COURT:  That's a Thursday.

       12               MR. SOLOVY:  That's fine with us, Your Honor.

       13               THE COURT:  Is that okay? 

       14               MR. SOLOVY:  Yes.

       15               THE COURT:  Can we do it -- Do you want to do 

       16          it at 8:00 that day and I'll just suspend uniform 

       17          motion calendar, do it eight to ten? 

       18               MR. BEMIS:  Eight to ten? 

16div-006219



20040813Hrg.txt[2/10/2017 4:26:09 AM]

       19               THE COURT:  Is that fine or not?

       20               MR. BEMIS:  No, we're here.

       21               THE COURT:  I'm looking at that face.

       22               MR. BEMIS:  We're up anyway.

       23               MR. IANNO:  It's not a problem.

       24               THE COURT:  Why don't we move it to eight to 

       25          ten on the 14th instead of the 15th.  And I 

                                                                   40

        1          apologize.

        2               MR. BEMIS:  That's all right. 

        3               THE COURT:  Okay.  Anything else?

        4               MR. SCAROLA:  May I make a suggestion? 

        5               THE COURT:  Yes, sir.

        6               MR. SCAROLA:  Since nature abhors a vacuum 

        7          and we have over an hour left and we all arrived 

        8          here expecting to talk about trial dates, does it 

        9          make any sense to discuss alternative dates, one 

       10          date if the contempt motion goes away and another 

       11          date if the contempt motion stays and get that 

       12          done now while we've got time to talk about it? 

       13               THE COURT:  Are you-all willing to do that? 

       14               MR. SCAROLA:  We certainly are.  We would 

       15          very much like to do that.  We'd like to know how 
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       16          to make alternative plans.

       17               THE COURT:  Sure.  Is that something we can 

       18          talk about? 

       19               MR. BEMIS:  Your Honor, normally I would say 

       20          yes.  My reluctance to do that is I have to go 

       21          back -- I've already told people the trial date is 

       22          been moved to March sometime based on what you 

       23          said last time; experts, fact witnesses, whatever.  

       24          I've now got to go back and think about what their 

       25          schedules are if this thing is going to go forward 

                                                                   41

        1          say in February or going to go forward in January, 

        2          which I still think is going to be impossible 

        3          given the compression of the schedule and the 

        4          delays we've already had. 

        5               I would suggest that I'd be willing to 

        6          exchange some ideas with Mr. Scarola in the next 

        7          week.  I don't think the setting is going to be a 

        8          problem once you give us -- you decide the date 

        9          whether we all agree upon it.  The other dates are 

       10          going to have to be dealt with.  I don't know how 

       11          to resolve like fact discovery dates.  I can't 

       12          tell you right now what my reaction is going to be 
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       13          on this.  I don't think I can get it done in 30 

       14          days. 

       15               We're just having a difficult time completing 

       16          the depositions.  Every week we run into a problem 

       17          over this August period with people not being 

       18          available, and we're flying to New York every 

       19          week.  I got up to New York this week, the 

       20          deposition didn't go forward.  Now, I'm not going 

       21          to get into why it didn't go forward, but it 

       22          didn't go forward.  We had to cancel it.  I had to 

       23          move it.  This person is not available now until 

       24          September after the Jewish holidays.  This kind of 

       25          problem goes on week after week. 

                                                                   42

        1               They had a deposition scheduled, they didn't 

        2          get a subpoena out last week in time for the 

        3          deposition, that deposition cancelled.  It has to 

        4          be moved forward.  It's just a difficult problem. 

        5               We've got a witness in Dallas, a key witness, 

        6          Mr. Uzzi, we're still trying to get the subpoena 

        7          served on him.  We can't.  We don't think we're 

        8          going to get him on Thursday as it stands right 

        9          now, but we don't know.  This case is a bear in 
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       10          terms of getting witnesses into depositions.

       11               THE COURT:  And, Mr. Scarola, I assume your 

       12          response is that if we have a trial date, stuff 

       13          starts getting done?

       14               MR. SCAROLA:  Absolutely, Your Honor.  That's 

       15          my primary response. 

       16               And my second response is that it will make 

       17          it much easier for Mr. Bemis to talk to his 

       18          witnesses about their availability if he knows 

       19          what date we're targeting.  And if we find out 

       20          today what that date is and he comes back on 

       21          August 27th and says I've got five experts that 

       22          can't be here at that time, we can readdress it at 

       23          that point, but at least we have something 

       24          tentative to begin to work with.

       25               THE COURT:  Let me ask you this.  Originally, 

                                                                   43

        1          what was the January start date?

        2               MR. BEMIS:  January 18th, Your Honor.

        3               THE COURT:  I don't know why we couldn't go 

        4          back to that.

        5               MR. SCAROLA:  That's great for us.

        6               THE COURT:  I can tell you, I looked also 
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        7          at -- because we were talking about March if we do 

        8          the contempt, and I have to go back and check what 

        9          my kids' spring vacation is just in case I wasn't 

       10          going to be here, and that's March 21st to 28th.

       11               MR. BEMIS:  Yes, that's spring break, Your 

       12          Honor.

       13               THE COURT:  I suspect I probably will be 

       14          here, but I don't know for sure. 

       15               How many trial days do we need? 

       16               MR. IANNO:  We have like 15 or 16.

       17               MR. BEMIS:  It's 15 trial days spread over 

       18          four weeks is what we calculated based on a 

       19          four-day trial week.

       20               And, Your Honor, just moving the trial date, 

       21          if you go back to the original trial date, we're 

       22          all now back to a discovery cutoff of September 

       23          6th.  We're not going to make that. 

       24               MR. IANNO:  That implicates the summary 

       25          judgment, Your Honor, mediation deadlines and all 
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        1          these things that, you know, either party files a 

        2          motion for summary judgment, I haven't taken this 

        3          deposition yet.  And that's the problem with --
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        4               THE COURT:  I'll tell you what I want you to 

        5          do.  I want you to assume that if we don't do the 

        6          contempt, we're going back to that January 18th 

        7          date.  And when we come back to the next case 

        8          management conference, if you're still complaining 

        9          about specific discovery issues or specific things 

       10          that are delaying the preparation of the trial, we 

       11          need to be prepared to address those in a very 

       12          specific fashion, not just sort of the general 

       13          stuff, oh, they cancelled depositions in New York 

       14          and I can't get this guy in Texas.  You know, we 

       15          need very -- If there are specific issues, we need 

       16          to address the specific issues.

       17               MR. SCAROLA:  Thank you, Your Honor.

       18               MR. BEMIS:  Your Honor, just to advise you, 

       19          we cannot complete fact discovery with a January 

       20          trial date.

       21               THE COURT:  I understand that that's what 

       22          you're telling me, and if that's your position, 

       23          you need to show me very specifically why you 

       24          cannot; what still needs to be done, what efforts 

       25          you've made to get that done, why it's not gotten 

                                                                   45
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        1          done and when it's going to get done.

        2               MR. BEMIS:  All right.

        3               THE COURT:  Okay?  And I will see you in two 

        4          weeks.

        5               MR. SCAROLA:  Thank you, Your Honor.

        6               MR. IANNO:  Thank you, Judge.

        7               THE COURT:  Thanks.

        8               (Proceedings concluded at 9:02 a.m.)
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        3     THE STATE OF FLORIDA     )
                                       )
        4     COUNTY OF PALM BEACH     )
              
        5     

        6          I, Lisa D. Danforth, Registered Professional 

        7     Reporter, Certified Real-Time Reporter, do hereby 

        8     certify that I was authorized to and did report the 

        9     foregoing proceedings at the time and place herein 

       10     stated, and that the foregoing is a true and correct 

       11     transcription of my stenotype notes taken during said 

       12     proceedings. 

       13     

       14          IN WITNESS WHEREOF, I have hereunto set my hand 
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       16     

       17          

       18     
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        1               BE IT REMEMBERED that the foregoing 

        2     proceedings were had before the HONORABLE ELIZABETH 

        3     MAASS, in the Palm Beach County Courthouse, West Palm 

        4     Beach, Florida, on Friday, August 13, 2004, starting 

        5     at 8:00 a.m., with appearances as hereinabove noted, 

        6     to wit:

        7                             - - - -

        8               THE COURT:  Good morning.  Have a seat.

        9               MR. BEMIS:  Good morning.

       10               MR. SCAROLA:  Good morning, Your Honor.

       11               MR. IANNO:  Good morning, Your Honor.

       12               THE COURT:  Maybe we can take care of a 

       13          couple of administrative matters first.

       14               MR. SCAROLA:  We have an agreed suggested 

       15          order if you'd like us to share that with you.

       16               THE COURT:  Sure.

       17               MR. SCAROLA:  We thought that we might first 

       18          take up the issue of the trial date.  Flowing from 
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       19          that will be a discussion of related deadlines as 

       20          to which there is only one dispute, and that is 

       21          the deadline for the amendment of pleadings.

       22               THE COURT:  Right.

       23               MR. SCAROLA:  Following that, both the motion 

       24          for clarification -- I'm sorry, there's a minor 

       25          issue with regard to the supplementation of 

                                                                    4

        1          interrogatories --

        2               THE COURT:  Right.

        3               MR. SCAROLA:  -- that would be the third 

        4          matter to take up.

        5               MR. BEMIS:  Basically, get the merits issues 

        6          behind us.

        7               MR. SCAROLA:  Those would be the merits 

        8          issues.  And then we would deal with the issues 

        9          relating to the motion to contempt, including the 

       10          related issues of clarification of the motion to 

       11          dismiss, and then finally, the discovery that 

       12          arises from that, assuming that the motion to 

       13          dismiss is not granted.

       14               THE COURT:  I'm happy to do it in that order.  

       15          The only question I would have is that what I am 
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       16          going to do is treat the defendant's motion to 

       17          strike the motion for contempt as including a 

       18          motion for rehearing on the December order dealing 

       19          with the settlement agreement, and I do want to 

       20          rehear that.  And the reason is, I've been very 

       21          straightforward with you guys from the beginning, 

       22          I am a strong proponent that if you choose to 

       23          litigate in a public forum, things are public 

       24          unless there's a compelling reason to keep them 

       25          private. 

                                                                    5

        1               The reason the redacted version of the 

        2          settlement agreement was made confidential was 

        3          because that's what the parties agreed to.  On 

        4          reflection, I'm not sure that's sufficient to 

        5          override the public policy reasons for having it 

        6          be public.  And to the extent that we're now 

        7          fighting over, you know, was it a clerical error 

        8          of whether or not even the redacted version should 

        9          have been sealed, to me, that's immaterial if it 

       10          should have been public in any event, and I would 

       11          prefer to go back and reconsider that order. 

       12               There are obviously a lot of implications 
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       13          that flow from what happens with that order.  And 

       14          the reason I'm bringing that up now is, I don't 

       15          know that I want to do the non-merits issues today 

       16          until we have a chance to go back, and I want to 

       17          do the rehearing quickly on that, because this is 

       18          an important issue, but really, the reason I'm 

       19          bringing this up now is if I were to grant the 

       20          motion for rehearing and remove the 

       21          confidentiality provision on the settlement 

       22          agreement -- and really, quite honestly, I think 

       23          we need to go back and look at the underlying 

       24          confidentiality order, because it strikes me, to 

       25          the extent that was agreed to, it's essentially a 

                                                                    6

        1          contract between the parties, and I need to go 

        2          back and look at it in light of Florida's public 

        3          policy in favor of open litigation.  And I am 

        4          concerned that so many items in this case are 

        5          being filed under seal. 

        6               If that happens, is that going to affect the 

        7          trial date, because all of a sudden, all this time 

        8          and resources that we've been devoting to the 

        9          motion for contempt aren't needed anymore, and I'm 
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       10          wondering if we can go back to the January trial 

       11          setting. 

       12               So the only reason I'm bringing it up now is, 

       13          you know, I'm happy to do all the resetting now 

       14          and talk about a March date, but I don't know if 

       15          we're going to get to this within a week or two if 

       16          it makes more sense to address all this as a 

       17          package when we know exactly where we're going.

       18               MR. BEMIS:  My initial response is that no 

       19          matter what Your Honor would do today with the 

       20          contempt proceeding, we're still behind by virtue 

       21          of already having spent the period from  March 

       22          until --

       23               THE COURT:  I understand that, but even when 

       24          we were talking about moving the date to March, 

       25          that was assuming we were going to have 

                                                                    7

        1          substantial resources devoted to the contempt, and 

        2          if that's not going to happen, I think we need to 

        3          go back and re-think that March date, because that 

        4          March date assumed in it a block of time that we 

        5          may not now need to devote.

        6               MR. BEMIS:  Well, we're going to have a real 
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        7          problem.  Our discovery cutoff would be like in 

        8          two weeks.

        9               THE COURT:  Well, those are things we'll have 

       10          to sit and do, but if we're not going to have the 

       11          contempt anymore, we need to go back and really 

       12          look at the pieces of the puzzle again to figure 

       13          out what the timing is.

       14               MR. BEMIS:  We have prepared an electronic 

       15          document that would allow the Court to see all the 

       16          calendar scheduling based on whatever date we plug 

       17          in.  We can put in one date and generate a 

       18          calendar automatically for the Court.  If you want 

       19          to tackle that issue now, it will take us a few 

       20          minutes and we can give you a suggested date.

       21               THE COURT:  The only thing is, I don't know 

       22          that it makes sense until we know what's happening 

       23          with the contempt.

       24               MR. BEMIS:  Well, then you want to proceed 

       25          with the contempt first, is that your suggestion?

                                                                    8

        1               THE COURT:  No, because if I'm going to treat 

        2          it as a motion for rehearing, I think it's unfair 

        3          to plaintiffs to have them argue it now.
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        4               MR. SCAROLA:  We may be prepared to argue it 

        5          now.  I'd like just a moment --

        6               THE COURT:  Sure.

        7               MR. SCAROLA:  -- to consider that with 

        8          co-counsel.  But let me share my initial reaction 

        9          with the Court, and that is, the Court may 

       10          determine that there is no current compelling 

       11          reason to maintain the confidentiality of the 

       12          settlement agreement.  Even if the Court were to 

       13          make that determination that there is currently no 

       14          compelling reason to maintain the confidentiality 

       15          of the settlement agreement, that does not dispose 

       16          of the issue of the violation of the order that 

       17          was then in existence.

       18               THE COURT:  I understand that argument and it 

       19          is something I've thought about, but then I think 

       20          we start talking about the difference between a 

       21          civil contempt and a criminal contempt, and nobody 

       22          has ever attempted to characterize what's alleged 

       23          as a criminal contempt.  If it's a civil contempt 

       24          and all I'm trying to do is coerce their behavior, 

       25          if it's in the public domain, it becomes sort of 

                                                                    9
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        1          so what.

        2               MR. SCAROLA:  Well, respectfully, Your Honor, 

        3          there are two potential remedies that attach to a 

        4          civil contempt.  Not only does the Court have an 

        5          opportunity to and an obligation to consider what 

        6          sanction is necessary in order to compel future 

        7          compliance, but civil contempt also allows for 

        8          compensatory damages.  And in this case where our 

        9          allegation is that as a consequence of the 

       10          violation, litigation was initiated for the 

       11          specific purpose of imposing a financial 

       12          obligation on us that has cost us a significant 

       13          amount of money already and continues to cost us 

       14          money and expose us to future liability, there is 

       15          a substantial compensatory component to a sanction 

       16          that would attach to the violation of that order. 

       17               So independent of any criminal sanction 

       18          concerns, any criminal contempt concerns, in the 

       19          context strictly of a civil contempt, the law is 

       20          very clear that the Court has the opportunity to 

       21          consider compensatory sanctions, and we would 

       22          certainly be asking the Court to consider 

       23          compensatory sanctions even if there were no 

       24          prospective interests to protect. 

       25               The second point is that the purpose of a 

16div-006238



                                                                   10

        1          civil contempt sanction in terms of compelling 

        2          future compliance is not limited to that 

        3          particular order.  It is for the purpose of 

        4          compelling compliance with the Court's orders, 

        5          period.  So the imposition of a coercive sanction 

        6          is not strictly limited to that sole order, but to 

        7          compel respect for the Court's orders in general.  

        8          So the Court could still, even if there were no 

        9          prospective prospect of violation of that 

       10          particular order, impose a sanction to assure that 

       11          due respect was given to future orders of the 

       12          Court.

       13               THE COURT:  I understand that, and that's 

       14          something certainly we can talk about if we go 

       15          back and -- or when we go back and reconsider the 

       16          December order and how that segues into your 

       17          motion to strike. 

       18               And it's what I've said before, at some point 

       19          I get concerned that this case is going to get 

       20          derailed on a tangent.  If truly Morgan Stanley & 

       21          Company has no claim, presumably, eventually 

       22          they'll be awarded 57.105 fees and eventually your 

       23          client will be reimbursed for the money it put 

       24          forward for the defense of the litigation, and at 
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       25          some point I have to weigh sort of my confidence 

                                                                   11

        1          that that case will be properly determined and 

        2          that issue will be fully vetted in that case 

        3          versus injecting that whole issue into this case 

        4          and the affect it has on the underlying 

        5          litigation, which is serious litigation.  I mean, 

        6          we need to -- I mean, as I go through this stuff 

        7          and I look at the things that need to be done, you 

        8          know, it's a substantial case, and I hate to see 

        9          our attention diverted. 

       10               And as an aside, I apologize, I forgot, I did 

       11          finally enter the order on the conflicts of laws 

       12          issue.  You probably haven't gotten it yet. 

       13               MR. SCAROLA:  We did not.

       14               THE COURT:  If you want, we can have copies 

       15          run.  My secretary had to take some stuff to her 

       16          car.  It went out on Wednesday.

       17               MR. BEMIS:  We're prepared to argue what you 

       18          wish argued.

       19               THE COURT:  I just don't know.  I mean, 

       20          again, this is something I understand that you 

       21          guys didn't know that I thought we needed to go 
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       22          back and readdress, so it really is --

       23               Do you want to take a moment?

       24               MR. SCAROLA:  Thank you.  Yes, Your Honor.

       25               THE COURT:  We can do that or --

                                                                   12

        1               MR. SCAROLA:  We'd just like to consider 

        2          that.  Maybe --

        3               THE COURT:  I'm happy also to get the book 

        4          and see how quickly we can set a hearing just on 

        5          this issue, because I think this is sort of a 

        6          threshold issue we need to reach.

        7               MR. BEMIS:  I think we did brief the issue.

        8               THE COURT:  You did.  You did some.

        9               MR. BEMIS:  It's articulated different.

       10               THE COURT:  I don't know that I saw -- I did 

       11          see a response from plaintiff to that argument, I 

       12          just didn't know if it was as fully as you would 

       13          have briefed it if you had known I was going to go 

       14          back and look at it.

       15               MR. BEMIS:  Our position on it was laid out 

       16          in two sets of papers, and I think the first is 

       17          that the order in itself is not inconsistent, and 

       18          in any event, if there is some confusion --
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       19               THE COURT:  Well, I understand your position.

       20               MR. BEMIS:  -- it should be confidential.

       21               THE COURT:  You're telling me you're 

       22          prepared. 

       23               MR. BEMIS:  I'm prepared.

       24               THE COURT:  I'm going to let plaintiffs 

       25          decide if they're prepared. 

                                                                   13

        1               MR. SCAROLA:  If we could just have a couple 

        2          of minutes then, Your Honor.

        3               THE COURT:  Sure.  You want me to take a 

        4          break and you guys can talk in private? 

        5               MR. SCAROLA:  Yes, fine. 

        6               THE COURT:  Okay.

        7               (Recess taken from 8:11 a.m. to 8:24 a.m.)

        8               THE COURT:  Okay.  What did you decide? 

        9               MR. SCAROLA:  Your Honor, we are going to 

       10          request some additional time to submit --

       11               THE COURT:  That's fine.

       12               MR. SCAROLA:  -- a written response to the 

       13          Court's concerns.

       14               MR. BEMIS:  Your Honor --

       15               MR. SCAROLA:  We --
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       16               MR. BEMIS:  I'm sorry.

       17               MR. SCAROLA:  We would like until a week from 

       18          today.  We have time set before Your Honor on the 

       19          27th of August.

       20               THE COURT:  Okay.

       21               MR. SCAROLA:  And while we would like to be 

       22          able to come back prior to the 27th, I'm scheduled 

       23          to be in Honduras taking depositions for eight or 

       24          nine days beginning on Sunday, so as a practical 

       25          matter, I don't know that we'd be able to get back 

                                                                   14

        1          much before the 27th of August.

        2               THE COURT:  Okay.

        3               MR. SCAROLA:  In light of that, we would 

        4          request --

        5               THE COURT:  Do we have two hours set then?

        6               MR. SCAROLA:  I think we do.

        7               MR. CLARE:  Yes, eight to ten.

        8               MR. SCAROLA:  Yes, Your Honor.

        9               THE COURT:  Yeah.  That's fine. 

       10               What I will do then is an order that treats 

       11          the motion to strike as including a motion for 

       12          rehearing.  If we're going to go back and look at 
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       13          this, I do want to go back and have us look at the 

       14          underlying confidentiality order as well, because 

       15          sort of the public policy implications are the 

       16          same.

       17               MR. BEMIS:  Yes, Your Honor.

       18               THE COURT:  It was the 27th, right? 

       19               MR. SCAROLA:  Yes, Your Honor.

       20               THE COURT:  Okay.  So what I'm going to do is 

       21          specially set a hearing on the -- I'm going to do 

       22          an order that treats your motion to strike as a 

       23          motion for rehearing, grant the motion for 

       24          rehearing, put the rehearing on the 27th together 

       25          with a hearing I'm setting on my own accord to go 
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        1          back and reconsider the underlying confidentiality 

        2          order, because I think we need to go back and look 

        3          at that again as well. 

        4               And contrary to our prior modification of 

        5          when we need things for the case management 

        6          conferences, filings for those two issues, I just 

        7          need them the week ahead of time, and you guys 

        8          each give me what you want.

        9               MR. SCAROLA:  Simultaneous exchange on 
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       10          Friday? 

       11               THE COURT:  Yeah.

       12               MR. BEMIS:  Thank you, Your Honor.  I 

       13          appreciate that.

       14               THE COURT:  Where do we want to go next then? 

       15               MR. SCAROLA:  I think, Your Honor, that there 

       16          are only two matters that we can address in light 

       17          of the procedures that have been outlined, and the 

       18          first of those is the issue with regard to 

       19          deadline for filing motions to amend.

       20               THE COURT:  Right.  One other thing, I'm 

       21          sorry, before we leave.  We had talked about this 

       22          earlier in the week.

       23               MR. IANNO:  Right.  And I was going to bring 

       24          that up as soon as Mr. Scarola finished.  One 

       25          other thing we need to address is what we're doing 
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        1          with the in camera submissions pursuant to the 

        2          existing court orders and the amended responses to 

        3          interrogatories that are coming due.

        4               THE COURT:  I would rather stay discovery on 

        5          the contempt issue until we resolve this and let 

        6          you guys spend two weeks doing merits stuff.
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        7               MR. IANNO:  That's what we would suggest, 

        8          Your Honor.

        9               MR. BEMIS:  That was going to be our 

       10          suggestion.

       11               MR. SCAROLA:  While that ordinarily would not 

       12          have practical implications that we couldn't live 

       13          with, there has been a petition for certiorari 

       14          filed with regard to rulings concerning the 

       15          contempt matter that is currently pending.

       16               THE COURT:  Okay.

       17               MR. SCAROLA:  And if Your Honor were to 

       18          conduct an in camera inspection and were to find 

       19          that none of the materials that have been 

       20          proffered to the Court for in camera inspection 

       21          are obliged to be turned over for whatever reason, 

       22          those issues are mooted and we no longer need to 

       23          worry about the potential of having to address a 

       24          petition for certiorari.

       25               THE COURT:  Sure.  But if they could do an 
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        1          order to show cause, you know, that's going to 

        2          take them a couple weeks probably to look at at a 

        3          minimum.
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        4               MR. SCAROLA:  I don't --

        5               THE COURT:  In all honesty, I mean, we can 

        6          come back -- If they do an order to show cause and 

        7          you're concerned that now you're spending time 

        8          responding to the writ of certiorari where it may 

        9          be mooted if I did the in camera inspection, we 

       10          can talk about it then, but I don't think it makes 

       11          sense to devote time to this until we settle this 

       12          issue.

       13               MR. SCAROLA:  Could we at least make some 

       14          determination as to whether there is a significant 

       15          amount of time involved?  I understand that there 

       16          are very few -- that what Your Honor would need to 

       17          review in camera is a very limited inspection.

       18               THE COURT:  Do you have it now? 

       19               MR. IANNO:  The in camera? 

       20               THE COURT:  Yeah.

       21               MR. IANNO:  The one that was due on the 2nd, 

       22          I don't have it with me.  I had it with me on 

       23          Tuesday.  I was due to have it back to the Court 

       24          by five.

       25               THE COURT:  No, I know.  I'm just wondering.
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        1               MR. IANNO:  That one is completed, Your 

        2          Honor.  That one is done.  The rest of them; the 

        3          amendment to the interrogatories, the 

        4          non-privileged, I believe, Mr. Clare can correct 

        5          me, and the privileged information, those haven't 

        6          been completed yet.  They're not due.

        7               THE COURT:  So is there any reason why I 

        8          couldn't at least look at the in camera inspection 

        9          on the one?

       10               MR. IANNO:  There's no reason you shouldn't, 

       11          Judge, but it does reveal attorney/client and work 

       12          product privilege and information that I don't 

       13          know if the Court really needs to look at if this 

       14          whole contempt issue goes away. 

       15               We have it prepared.  I represented to the 

       16          Court on Tuesday that if you wanted it, we have 

       17          it, and I'll leave it to your discretion, but I 

       18          really think it's a tangential issue that the 

       19          Court doesn't need to review.

       20               MR. SCAROLA:  And my response is that it 

       21          would be a tangential issue with no particular 

       22          time pressures between now and August 27th but for 

       23          the petition for certiorari.

       24               THE COURT:  That's fine.  I mean, what I'll 

       25          do is go ahead and look at that.  I can't 
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        1          represent that I'll have done an in camera 

        2          inspection before we come back.  I have one in 

        3          front of you guys, and I'm in trial, but I'll do 

        4          my best and see.

        5               MR. SCAROLA:  Thank you.

        6               THE COURT:  I mean, if it's already prepared, 

        7          I guess --

        8               MR. BEMIS:  It's prepared, Your Honor.  May I 

        9          speak? 

       10               THE COURT:  No, Mr. Bemis.  Yes, you may 

       11          speak.  Go ahead.

       12               MR. BEMIS:  I would respectfully request that 

       13          you not look at it until you make a decision.  I 

       14          am concerned, and it's in the petition for writ of 

       15          certiorari that the matters that are in there go 

       16          to the core nature of a lawyer's representation of 

       17          his client, what he tells his client, what he 

       18          thinks, and it is highly unusual -- and I 

       19          understand that the Court frequently does in 

       20          camera inspections, this is not unusual in that 

       21          sense; however, the order that you entered in this 

       22          case, which I respect entirely, I am not here to 

       23          re-argue that, it does raise some very, very 

       24          serious issues about attorney/client privilege and 
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       25          work product that if you open it, it's one of 
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        1          those pandora's boxes, you know about it, and I'm 

        2          concerned that it never goes away once you've 

        3          opened it. 

        4               I'm not concerned about what you're going to 

        5          ultimately read about what was said, but it allows 

        6          you to begin to understand what our strategies are 

        7          and thinking of the case, which normally you would 

        8          never be privy to.  And given that we only have 

        9          two more weeks before this issue is likely going 

       10          to come to a head, and we've done the work as you 

       11          ordered, I respectfully request that you hold on 

       12          to the document or allow us to hold it and open it 

       13          at the moment you make a decision that you think 

       14          is appropriate based on the developments either at 

       15          the hearing or the Court of Appeals, how that 

       16          resolves itself.

       17               MR. SCAROLA:  Your Honor, just a reminder 

       18          that this discovery does not relate to this 

       19          lawsuit.  It relates to a case that's not even 

       20          pending before Your Honor.  It relates to the 

       21          Andersen claim.
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       22               MR. BEMIS:  All the more reason to wait.

       23               THE COURT:  Hold on.

       24               MR. BEMIS:  Excuse me.  I'm sorry, 

       25          Mr. Scarola.
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        1               MR. SCAROLA:  And any concern that Your Honor 

        2          might be influenced by learning what the strategy 

        3          was in the Andersen case obviously can have no 

        4          practical impact on this matter. 

        5               What does have a very clear practical impact 

        6          on this matter is that there's a petition for writ 

        7          of certiorari which may become moot if Your Honor 

        8          agrees that this is all privileged information 

        9          that should not be disclosed.  In that case, 

       10          there's nothing for the appellate court to concern 

       11          itself about and there's nothing for us to be 

       12          addressing and responding to a writ if a writ 

       13          issues, and that's something that we ought to 

       14          know.

       15               MR. BEMIS:  May I address that briefly? 

       16               THE COURT:  No.  We got to stop at some 

       17          point.

       18               MR. BEMIS:  Okay.  Would Your Honor like a 
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       19          copy of the petition for your own reading for any 

       20          reason?  We have it.

       21               THE COURT:  That's okay.

       22               MR. BEMIS:  All right.

       23               THE COURT:  Okay.  Let me take that under 

       24          advisement.  I want to think about it a little bit 

       25          more. 

                                                                   22

        1               Where do we want to go next?

        2               MR. IANNO:  Judge, the other orders, this one 

        3          relates to the in camera submission that was due 

        4          August 2nd, is there any objection to staying the 

        5          other discovery that is subject to the July 28th 

        6          order?

        7               MR. SCAROLA:  Which is due when?

        8               MR. IANNO:  Next week.

        9               MR. BEMIS:  We had two interrogatories we 

       10          needed to supplement based on the hearing last 

       11          time which are part of the ones that are under 

       12          consideration.  We suggest that that be stayed and 

       13          taken as a parcel based on whatever ruling you 

       14          enter; otherwise, we're going to be doing this --

       15               THE COURT:  I understand.
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       16               MR. IANNO:  We had I think only four 

       17          interrogatories, and we still had the rest of that 

       18          one set to go through, but the Court had entered 

       19          that partial order on the part we got through.

       20               THE COURT:  Right. 

       21               In all honesty, it makes sense to me that 

       22          that gets stayed.  I want to go back and 

       23          reconsider whether we're going to be proceeding 

       24          down the contempt road or not. 

       25               Where do we go next? 
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        1               MR. SCAROLA:  Your Honor, the two remaining 

        2          matters have to do with the deadline for filing 

        3          amendment to pleadings.

        4               THE COURT:  Yes.

        5               MR. SCAROLA:  That deadline was August 5th 

        6          pursuant to the original trial order entered by 

        7          Your Honor.  When Your Honor indicated an 

        8          intention to move the case from its present trial 

        9          setting, there was a general agreement that all of 

       10          the deadlines would be pushed back, but there is 

       11          concern about amendments to pleadings, and we 

       12          request that the deadline for amendment to 
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       13          pleadings be maintained at no later than August 

       14          20th. 

       15               Clearly, the parties have had ample time to 

       16          make a determination as to whether any amendments 

       17          are to be made.  Because there is certainly a 

       18          possibility of a significantly-earlier trial date 

       19          than the spring trial date that was being 

       20          discussed, even as early as --

       21               THE COURT:  So I'm clear, the court order 

       22          now, is the date August 5th?

       23               MR. SOLOVY:  6th.

       24               THE COURT:  The 6th?  So it's passed.

       25               MR. SCAROLA:  It's passed, that's correct.  
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        1          And there was a tacit agreement between the 

        2          parties that we would address that issue at this 

        3          hearing. 

        4               I think they want that date tied into 

        5          whatever the future trial date is in the same 

        6          manner in which it was tied in initially to the 

        7          January trial date. 

        8               Our position is that there is no reason for 

        9          further delay.  And particularly now that the 
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       10          Court has expressed an intention of moving the 

       11          trial back up, it's very important to us that any 

       12          amendments to pleadings be made promptly so that 

       13          the motion should be filed no later than August 

       14          20th.

       15               MR. BEMIS:  Your Honor, I'm not going to --

       16               THE COURT:  Let me ask you a practical 

       17          question.  I assume as you stand here, you have no 

       18          to intention to amend your pleadings?  Because 

       19          otherwise, you would have come in on some sort of 

       20          motion.

       21               MR. BEMIS:  Actually, Your Honor, the answer 

       22          is, we do have an attention to do some amendment 

       23          to the pleading, and the reason we didn't have a 

       24          motion was because you told us at the last hearing 

       25          you were going to move the trial date and we 
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        1          reached an agreement we would address this today 

        2          in the context of --

        3               THE COURT:  But again, the question I'm 

        4          really asking is what information would you expect 

        5          to get between now and, you know, September, 

        6          whatever it is you want to move it to, that would 

16div-006255



        7          allow you to -- that would affect how you chose to 

        8          amend your pleadings, or wouldn't you have 

        9          sufficient information now if you're going to 

       10          amend to go ahead and amend?

       11               MR. BEMIS:  Well, there are two issue in 

       12          response to that.  In direct response to your 

       13          question, I think the answer is that we don't know 

       14          that, because we still have so many depositions we 

       15          wish to complete.  Number two, there are some 

       16          issues with regard to what would be in the 

       17          amendments that involve issues that are related to 

       18          matters I've already brought to the attention of 

       19          the Court as to how those matters can be pursued.  

       20          And I'm afraid if I say anything further, I'm 

       21          going to be accused of waiving the attorney/client 

       22          or the work product privilege.  I don't know how 

       23          to be more explicit than that without telling you 

       24          directly what I want to do or what my client 

       25          thinks may have to be done.
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        1               THE COURT:  But what you're telling me then 

        2          is you think you have sufficient information now 

        3          to file the motion to amend?
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        4               MR. BEMIS:  I'm not sure that we do.  We are 

        5          still in the process of taking some very, very key 

        6          depositions, and we knew we were not going to 

        7          complete those. 

        8               Our thought is that we simply have the 

        9          spacing on the amendment that we had -- whatever 

       10          trial date you pick, we just pick the same 

       11          spacing.  And when I say "spacing," under the 

       12          order that was entered last time, the parties had 

       13          agreed that the amendment would be 165 days before 

       14          trial.  That was the spacing we selected.  And 

       15          we're suggesting, you pick a trial date based upon 

       16          Your Honor's judgment when we're supposed to be 

       17          ready, and that same spacing would apply to the 

       18          amendments.  We'll go back 165 days, which would 

       19          tie all of the dates together to the same 

       20          reasoning we applied in March when we negotiated a 

       21          schedule.

       22               THE COURT:  Well, the only sort of flaw I see 

       23          in that is if we go back to a January trial date, 

       24          we're beyond the date.

       25               MR. BEMIS:  Well, if you were to go back to a 
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        1          January trial date, which would just -- that is 

        2          going to be a real problem in terms of scheduling, 

        3          because discovery is going to close in like two 

        4          weeks, and we're not even close to being done.  So 

        5          I don't know what to tell you would be the result 

        6          of trying to renegotiate a schedule if we had to 

        7          adjust the spacing that we had put in the original 

        8          scheduling order. 

        9               Your Honor may understand, we picked a date, 

       10          we work backward with all of those --

       11               THE COURT:  I understand all of that.

       12               MR. BEMIS:  And all we've done is said, you 

       13          pick a date and we can space those dates 

       14          automatically on the calculation formula, just go 

       15          back and give us the new dates.

       16               THE COURT:  It strikes me that we probably -- 

       17          this is the kind of thing that needs to be 

       18          compromised in the middle.  I understand 

       19          plaintiff's position that discovery has been 

       20          proceeding, it doesn't make sense to continue -- 

       21          you know, the extent of the trial date was moved 

       22          back to accommodate some other things, it doesn't 

       23          make sense to continue to tie the date for 

       24          amendment to the trial date.

       25               MR. SOLOVY:  May I take a leave from 
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        1          Mr. Bemis and may I say something, Your Honor? 

        2               THE COURT:  Yes, you may, sir.

        3               MR. SOLOVY:  This is very counterproductive, 

        4          because this has been going on a long time.  If we 

        5          proceed with discovery and then Mr. Bemis brings a 

        6          new claim at the last minute, then all that 

        7          discovery, you know, we're going to see, oh, Your 

        8          Honor, this is new, we need more time. 

        9               We want a trial date.  They know as they 

       10          stand here what they want to amend, and they ought 

       11          to amend it, and we ought to be about our 

       12          business, as Your Honor said. 

       13               You know, a January trial date, if you're 

       14          going to review the contempt and there's a 

       15          possibility of a January trial date, let's stick 

       16          to it, and we're ready to file our pleading, which 

       17          is only to seek leave to amend the Complaint to 

       18          ask for punitive damages, I'll tell the Court that 

       19          as we stand here.  They know what they're going to 

       20          do.  And if there's going to be a January trial 

       21          date, they have the resources, we have the 

       22          resources, but if we shilly-shally around and two 

       23          months from now, you know -- It's all backwards, 

       24          Your Honor.
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       25               THE COURT:  No, I understand that concern. 
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        1               What's the response? 

        2               MR. BEMIS:  We need the additional -- We need 

        3          to resolve the contempt motion before we amend the 

        4          pleading is our position.

        5               THE COURT:  You need to what?

        6               MR. BEMIS:  We need to resolve the contempt 

        7          proceeding and the related issue as to the 

        8          admission of Kellogg Huber before we file an 

        9          amended pleading.

       10               THE COURT:  I understand your reluctance to 

       11          disclose your process to me, but I can tell you, 

       12          the reasoning behind that is not readily apparent 

       13          to me.

       14               MR. BEMIS:  Well, I'm afraid to say anything 

       15          else at this point.

       16               THE COURT:  I understand that to be your 

       17          position. 

       18               MR. SCAROLA:  May I approach the bench, Your 

       19          Honor?

       20               THE COURT:  Yes.

       21               MR. SCAROLA:  This is just a blank order on 
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       22          that issue with envelopes.  I have provided 

       23          opposing counsel with a copy of that order.

       24               THE COURT:  Okay.  What I did was grant it in 

       25          part.  Motions for leave to amend pleadings need 
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        1          to be served by September 7th.  That's the day 

        2          after Labor Day.

        3               MR. SCAROLA:  Thank you, Your Honor. 

        4               THE COURT:  Okay.

        5               MR. SCAROLA:  Your Honor, the last remaining 

        6          issue has to do with supplementing interrogatory 

        7          responses.

        8               THE COURT:  We're fighting over the language?

        9               MR. SCAROLA:  We're fighting over five words 

       10          I think, Your Honor.

       11               MR. IANNO:  Well, it's not five words.  It's 

       12          more of the theory behind the words, Your Honor.

       13               THE COURT:  Okay.  Can you enlighten me 

       14          though what you think -- Give me an example of a 

       15          fact pattern that would be a distinction between 

       16          what each of you was proposing.

       17               MR. IANNO:  Sure.  This has to relate, 

       18          obviously, back to the motion for contempt, 
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       19          because what Mr. Scarola wants is an order from 

       20          this Court requiring us to provide, quote, 

       21          complete and accurate answers to the 

       22          interrogatories as opposed to answers in 

       23          accordance with the Rules of Civil Procedure.

       24               THE COURT:  What's the difference?

       25               MR. IANNO:  The difference is, Mr. Scarola's 

                                                                   31

        1          interpretation of the word complete and accurate 

        2          may be totally different than what the Court or 

        3          counsel -- And here's two examples. 

        4               Complete answer to interrogatory, I met with 

        5          so-and-so on May 23rd.  Mr. Scarola's version of 

        6          complete may be I met with so-and-so at 8:10 p.m. 

        7          at a specific location on May 23rd.  And all of a 

        8          sudden, I'm complete as far as the Rules of Civil 

        9          Procedure go, because I've answered I met with 

       10          so-and-so on a date, but Mr. Scarola's 

       11          interpretation of the word complete may be you 

       12          have to put the time, the date, the location.  And 

       13          that's my concern, Your Honor, is that those words 

       14          complete and accurate don't appear in the Rules of 

       15          Civil Procedure.  The Rules of Civil Procedure say 
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       16          you answer to the best of your ability, as I 

       17          understand them. 

       18               With regard to accurate, what happens if we 

       19          answer an interrogatory that says the light was 

       20          red and the evidence that comes out at trial says 

       21          and the jury finds the light was green.  Was our 

       22          answer to interrogatory inaccurate that subjects 

       23          us to a contempt because we've now violated a 

       24          court order to provide accurate information in 

       25          response to an interrogatory? 
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        1               And this is all coming about because of the 

        2          motion for contempt.  I'm afraid that the 

        3          interpretation Mr. Scarola puts on whatever court 

        4          order is entered here is going to be different 

        5          than what we interpret the Court or an Appellate 

        6          Court may interpret.

        7               THE COURT:  Okay.  Let me -- And I apologize, 

        8          let me back up a moment.  What number is this 

        9          motion?  I know I read it, but I can't find it. 

       10               MR. IANNO:  It is number six. 

       11               THE COURT:  Six.

       12               MR. IANNO:  And the background on it, Your 
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       13          Honor, is they filed a motion, and we had gone 

       14          back and forth and thought we had an agreement on 

       15          a stipulation on doing it, and then --

       16               THE COURT:  Right.  Now you guys -- I think 

       17          what you're acknowledging is that you've 

       18          stipulated that you'll do updated answers to 

       19          interrogatories, we're just fighting over the 

       20          words to go in the order.

       21               MR. IANNO:  Our position is we supplement in 

       22          accordance with the Rules of Civil Procedure.

       23               THE COURT:  Okay.  What's wrong with that? 

       24               MR. SCAROLA:  What's wrong with it is that it 

       25          creates an inherent ambiguity in the order, 
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        1          because the Rules of Civil Procedure require no 

        2          supplement.

        3               THE COURT:  Well, why don't we say the rules 

        4          excluding the provision requiring that you don't 

        5          supplement?

        6               MR. SCAROLA:  You know, obviously we could do 

        7          that, Your Honor, but let me remind the Court that 

        8          when we began to address this issue at the July 

        9          23rd hearing, Your Honor said, quote, 
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       10          interrogatory answers should be complete and 

       11          truthful, and you said that's what you expect, 

       12          that's what you would believe that all 

       13          interrogatory answers -- that's the standard that 

       14          you would believe all interrogatory answers would 

       15          meet.  And whether it is expressly stated in the 

       16          rules or it is there by implication, it is clear 

       17          that the rules require complete and truthful 

       18          and/or accurate responses. 

       19               The concern about our using that language as 

       20          a basis for a motion for contempt is absolutely 

       21          illusory, because we all know that contempt 

       22          requires an intentional violation of the court 

       23          order.  If Mr. Ianno believes in good faith that 

       24          the response that he is giving is an accurate 

       25          response as of the time it's filed and a jury 
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        1          decides otherwise at a later time, there's no way 

        2          that that could form the basis for a contempt. 

        3               My concern is that by the very act of 

        4          contesting the obligation to provide accurate and 

        5          complete responses, the message is being conveyed 

        6          that there's an intent in advance to do something 

16div-006265



        7          other than that, and there ought to be no intent 

        8          to do something other than that.  We ought to be 

        9          able to rely upon the supplements as being 

       10          complete and accurate as of the time that they are 

       11          filed.  And this is a very real concern on our 

       12          part in light of qualifications that have been 

       13          included in virtually every interrogatory response 

       14          that we have received. 

       15               Have we found that?  Okay. 

       16               I can't pull out the exact language right 

       17          now, but if it's necessary, I can provide that to 

       18          Your Honor, but I will represent to the Court that 

       19          almost every interrogatory -- in fact, I think 

       20          every interrogatory response we have received has 

       21          said that discovery is ongoing, you should not 

       22          consider that these responses are complete and 

       23          accurate, you cannot rely upon the completeness 

       24          and accuracy of these responses as of this time, 

       25          and there needs to come a point in time when 
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        1          discovery ends and they're willing to stand behind 

        2          the responses that they are giving as the most 

        3          complete and most accurate information that they 
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        4          have as of that date.  We're entitled to be able 

        5          to rely upon interrogatory answers at some point 

        6          in time as giving us everything they know in the 

        7          most accurate form in which they know it.  That's 

        8          all we're asking for.

        9               THE COURT:  Let me ask you this. 

       10               Is it sufficient if we say -- I'll have to 

       11          think about the words we use -- that the answer, 

       12          supplemental answer, needs to comply with the rule 

       13          as if the interrogatory itself had been 

       14          promulgated on the date of the supplemental 

       15          answer?

       16               MR. IANNO:  That's what we're saying.  That's 

       17          what we said, Judge.  And I'm personally offended 

       18          by Mr. Scarola's argument that there's any intent 

       19          here, but the point is, our only obligation as 

       20          officers of the court is to comply with the Rules 

       21          of Civil Procedure.

       22               THE COURT:  But does that get us where we 

       23          need to go?  If the answer has to be in compliance 

       24          with the rule as if the interrogatory had been 

       25          promulgated as of the date of the supplemental 

                                                                   36

16div-006267



        1          answer?

        2               MR. IANNO:  That's never been the issue.

        3               MR. SCAROLA:  In light of the Court's express 

        4          statement that this Court believes that the rules 

        5          require complete and truthful responses, we're 

        6          satisfied with that.

        7               THE COURT:  Okay.  So you gave me an order, 

        8          correct, Mr. Scarola?

        9               MR. SCAROLA:  I did provide you with an 

       10          order, Your Honor.  It includes my language.

       11               THE COURT:  Okay.  Well, we'll just...

       12               Paragraph 2 and 3 are okay.  It's just 

       13          paragraph 1, I assume. 

       14               Did you share a copy of this with Mr. Ianno? 

       15               MR. IANNO:  Yes.

       16               MR. SCAROLA:  Yes.

       17               THE COURT:  Okay. 

       18               Okay.  So paragraph 1 would then read all 

       19          parties shall supplement and update their 

       20          interrogatory responses with answers in compliance 

       21          with the Florida Rules of Civil Procedure as if 

       22          the interrogatory had been promulgated as of the 

       23          date the supplemental answers are served prior to 

       24          the date of close of fact discovery.

       25               MR. SCAROLA:  Thank you, Your Honor.
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        1               MR. BEMIS:  Thank you, Your Honor.

        2               THE COURT:  I already got two sets.

        3               MR. IANNO:  I don't know if you're rendering 

        4          other orders as well on your own.

        5               THE COURT:  Yes.

        6               MR. IANNO:  So just in case you need them.

        7               THE COURT:  Okay.  Thank you. 

        8               One last thing. 

        9               MR. IANNO:  Judge, while you're doing that, 

       10          if I may inquire.  You took under advisement the 

       11          in camera submission that's due at 5:00.  Should I 

       12          call the Court's JA to see if we're supposed to do 

       13          that at five or not? 

       14               THE COURT:  Yeah.  Well, she generally leaves 

       15          at 4:30, but I don't know if she's going to leave 

       16          early today because of --

       17               MR. IANNO:  The situation.

       18               THE COURT:  Yeah.  But you can try to call 

       19          her right after lunch.

       20               MR. IANNO:  Okay.  And if we don't get a hold 

       21          of her, do we want to agree on Monday?  I mean, 

       22          this is purely a logistical question, Your Honor.  

       23          If you want it when we get it over here, if you 

       24          don't want it, do we get it over here anyway?  

16div-006269



       25          That's my dilemma. 

                                                                   38

        1               THE COURT:  Well, I think then you get it 

        2          over here, and if I decided you didn't have to get 

        3          it over, I'll just send it back.

        4               MR. BEMIS:  Okay.  Just send it over.

        5               MR. IANNO:  That's fine.  We'll get it over 

        6          to the Court. 

        7               THE COURT:  I'm looking for the date, and I 

        8          apologize, but I need to reset the date for the 

        9          case management conference, because I realize it 

       10          was set on a date I'm out of the office.

       11               MR. SCAROLA:  We're talking about the August 

       12          27th case management conference? 

       13               THE COURT:  No.  I'm here.  I think it's in 

       14          October. 

       15               MR. SCAROLA:  Okay.

       16               THE BAILIFF:  The 18th through the 29th, 

       17          that's the days you're out.

       18               THE COURT:  No, I know when I'm out.  I'm 

       19          trying to figure out which day it was we had a 

       20          conference.

       21               MR. CLARE:  The 15th is the date.
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       22               MR. IANNO:  October 15th.

       23               THE COURT:  When is the September one?  I 

       24          know it's not August.

       25               MR. SOLOVY:  September 23, Your Honor.

                                                                   39

        1               THE COURT:  That's the next one after August? 

        2               MR. SOLOVY:  Yes.

        3               THE COURT:  Okay.  That's not an issue.  The 

        4          next one after that is October 15th? 

        5               MR. IANNO:  Yes.

        6               THE COURT:  Yeah, that's the one I need to 

        7          reset. 

        8               We could do it the day before.

        9               MR. BEMIS:  What day of the week is that, 

       10          Your Honor?

       11               THE COURT:  That's a Thursday.

       12               MR. SOLOVY:  That's fine with us, Your Honor.

       13               THE COURT:  Is that okay? 

       14               MR. SOLOVY:  Yes.

       15               THE COURT:  Can we do it -- Do you want to do 

       16          it at 8:00 that day and I'll just suspend uniform 

       17          motion calendar, do it eight to ten? 

       18               MR. BEMIS:  Eight to ten? 
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       19               THE COURT:  Is that fine or not?

       20               MR. BEMIS:  No, we're here.

       21               THE COURT:  I'm looking at that face.

       22               MR. BEMIS:  We're up anyway.

       23               MR. IANNO:  It's not a problem.

       24               THE COURT:  Why don't we move it to eight to 

       25          ten on the 14th instead of the 15th.  And I 

                                                                   40

        1          apologize.

        2               MR. BEMIS:  That's all right. 

        3               THE COURT:  Okay.  Anything else?

        4               MR. SCAROLA:  May I make a suggestion? 

        5               THE COURT:  Yes, sir.

        6               MR. SCAROLA:  Since nature abhors a vacuum 

        7          and we have over an hour left and we all arrived 

        8          here expecting to talk about trial dates, does it 

        9          make any sense to discuss alternative dates, one 

       10          date if the contempt motion goes away and another 

       11          date if the contempt motion stays and get that 

       12          done now while we've got time to talk about it? 

       13               THE COURT:  Are you-all willing to do that? 

       14               MR. SCAROLA:  We certainly are.  We would 

       15          very much like to do that.  We'd like to know how 
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       16          to make alternative plans.

       17               THE COURT:  Sure.  Is that something we can 

       18          talk about? 

       19               MR. BEMIS:  Your Honor, normally I would say 

       20          yes.  My reluctance to do that is I have to go 

       21          back -- I've already told people the trial date is 

       22          been moved to March sometime based on what you 

       23          said last time; experts, fact witnesses, whatever.  

       24          I've now got to go back and think about what their 

       25          schedules are if this thing is going to go forward 

                                                                   41

        1          say in February or going to go forward in January, 

        2          which I still think is going to be impossible 

        3          given the compression of the schedule and the 

        4          delays we've already had. 

        5               I would suggest that I'd be willing to 

        6          exchange some ideas with Mr. Scarola in the next 

        7          week.  I don't think the setting is going to be a 

        8          problem once you give us -- you decide the date 

        9          whether we all agree upon it.  The other dates are 

       10          going to have to be dealt with.  I don't know how 

       11          to resolve like fact discovery dates.  I can't 

       12          tell you right now what my reaction is going to be 
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       13          on this.  I don't think I can get it done in 30 

       14          days. 

       15               We're just having a difficult time completing 

       16          the depositions.  Every week we run into a problem 

       17          over this August period with people not being 

       18          available, and we're flying to New York every 

       19          week.  I got up to New York this week, the 

       20          deposition didn't go forward.  Now, I'm not going 

       21          to get into why it didn't go forward, but it 

       22          didn't go forward.  We had to cancel it.  I had to 

       23          move it.  This person is not available now until 

       24          September after the Jewish holidays.  This kind of 

       25          problem goes on week after week. 
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        1               They had a deposition scheduled, they didn't 

        2          get a subpoena out last week in time for the 

        3          deposition, that deposition cancelled.  It has to 

        4          be moved forward.  It's just a difficult problem. 

        5               We've got a witness in Dallas, a key witness, 

        6          Mr. Uzzi, we're still trying to get the subpoena 

        7          served on him.  We can't.  We don't think we're 

        8          going to get him on Thursday as it stands right 

        9          now, but we don't know.  This case is a bear in 
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       10          terms of getting witnesses into depositions.

       11               THE COURT:  And, Mr. Scarola, I assume your 

       12          response is that if we have a trial date, stuff 

       13          starts getting done?

       14               MR. SCAROLA:  Absolutely, Your Honor.  That's 

       15          my primary response. 

       16               And my second response is that it will make 

       17          it much easier for Mr. Bemis to talk to his 

       18          witnesses about their availability if he knows 

       19          what date we're targeting.  And if we find out 

       20          today what that date is and he comes back on 

       21          August 27th and says I've got five experts that 

       22          can't be here at that time, we can readdress it at 

       23          that point, but at least we have something 

       24          tentative to begin to work with.

       25               THE COURT:  Let me ask you this.  Originally, 
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        1          what was the January start date?

        2               MR. BEMIS:  January 18th, Your Honor.

        3               THE COURT:  I don't know why we couldn't go 

        4          back to that.

        5               MR. SCAROLA:  That's great for us.

        6               THE COURT:  I can tell you, I looked also 
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        7          at -- because we were talking about March if we do 

        8          the contempt, and I have to go back and check what 

        9          my kids' spring vacation is just in case I wasn't 

       10          going to be here, and that's March 21st to 28th.

       11               MR. BEMIS:  Yes, that's spring break, Your 

       12          Honor.

       13               THE COURT:  I suspect I probably will be 

       14          here, but I don't know for sure. 

       15               How many trial days do we need? 

       16               MR. IANNO:  We have like 15 or 16.

       17               MR. BEMIS:  It's 15 trial days spread over 

       18          four weeks is what we calculated based on a 

       19          four-day trial week.

       20               And, Your Honor, just moving the trial date, 

       21          if you go back to the original trial date, we're 

       22          all now back to a discovery cutoff of September 

       23          6th.  We're not going to make that. 

       24               MR. IANNO:  That implicates the summary 

       25          judgment, Your Honor, mediation deadlines and all 
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        1          these things that, you know, either party files a 

        2          motion for summary judgment, I haven't taken this 

        3          deposition yet.  And that's the problem with --
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        4               THE COURT:  I'll tell you what I want you to 

        5          do.  I want you to assume that if we don't do the 

        6          contempt, we're going back to that January 18th 

        7          date.  And when we come back to the next case 

        8          management conference, if you're still complaining 

        9          about specific discovery issues or specific things 

       10          that are delaying the preparation of the trial, we 

       11          need to be prepared to address those in a very 

       12          specific fashion, not just sort of the general 

       13          stuff, oh, they cancelled depositions in New York 

       14          and I can't get this guy in Texas.  You know, we 

       15          need very -- If there are specific issues, we need 

       16          to address the specific issues.

       17               MR. SCAROLA:  Thank you, Your Honor.

       18               MR. BEMIS:  Your Honor, just to advise you, 

       19          we cannot complete fact discovery with a January 

       20          trial date.

       21               THE COURT:  I understand that that's what 

       22          you're telling me, and if that's your position, 

       23          you need to show me very specifically why you 

       24          cannot; what still needs to be done, what efforts 

       25          you've made to get that done, why it's not gotten 
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        1          done and when it's going to get done.

        2               MR. BEMIS:  All right.

        3               THE COURT:  Okay?  And I will see you in two 

        4          weeks.

        5               MR. SCAROLA:  Thank you, Your Honor.

        6               MR. IANNO:  Thank you, Judge.

        7               THE COURT:  Thanks.

        8               (Proceedings concluded at 9:02 a.m.)
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        1                      C E R T I F I C A T E

        2     
              
        3     THE STATE OF FLORIDA     )
                                       )
        4     COUNTY OF PALM BEACH     )
              
        5     

        6          I, Lisa D. Danforth, Registered Professional 

        7     Reporter, Certified Real-Time Reporter, do hereby 

        8     certify that I was authorized to and did report the 

        9     foregoing proceedings at the time and place herein 

       10     stated, and that the foregoing is a true and correct 

       11     transcription of my stenotype notes taken during said 

       12     proceedings. 

       13     

       14          IN WITNESS WHEREOF, I have hereunto set my hand 

       15     this 13th day of August, 2004.          

       16     

       17          

       18     
              
       19                    _________________________________  
                             LISA D. DANFORTH, RPR, CRR
       20     

       21     

       22     

       23     

       24     
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IN TiiE FIFTEEN1H JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

---------------------------------------------------------' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS INC., et al., 
Defendants. 

�---------------------------------------------------' 

COLEMAN (PARENT) HOLDINGS INC.'S 
THIRD SET OF REQUESTS FOR ADMISSION 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys and pursuant to Florida Rule of 

Civil Procedure 1.370, hereby requests that defendant Morgan. Stanley & Co., Inc. answer, under 

oath and in writing, the following fourth set of requests for admission within 30 days of the date 

of service of these requests. 

DEFINITIONS AND INSTRUCTIONS 

1. "CLN Holdings" means CLN Holdings Inc. 

2. The "CLN Holdings Notes" means the Senior Secured First Priority Discount 

Notes due 2001, Senior Secured Second Priority Notes due 2001, Senior Seemed First Priority 
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Discount Exchange Notes due 2001, and Senior Second Priority Discount Exchange Notes due 

2001 of CLN Holdings, as successor to Coleman Escrow Corp. 

3. "CPH'' means Coleman (Parent) Holdings Inc. 

4. "Coleman" means The Coleman Company, Inc. 

S. "Coleman Worldwide" means Coleman Worldwide Corporation. 

6. The "February 20, 1998 Term Sheet" means the Project Laser Proposed Summary 

Transaction Terms dated February 20, 1998, a copy of which has been marked as CPH Exhibit 

188. 

7. The "February 23, 1998 Letter'' means the letter sent by Sunbeam to Coleman on 

or about February 23, 1998, a copy of which has been marked as Morgan Stanley Exhibit 134. 

8. The "Holdings Merger Agreement" means The Agreement and Plan of Merger 

among Sunbeam Corporation, Laser Acquisition Corp., CLN Holdings Inc., and Coleman 

(Parent) Holdings Inc. dated as of February 27, 1998, a copy of which has been marked as 

Morgan Stanley Exhibit 93. 

9. "Mafco" means MacAndrews & Forbes Holdings Inc. 

10. "Morgan Stanley'' means Morgan Stanley & Co., Inc. 

11. The "Public Merger Agreement'' means The Agreement and Plan of Merger 

among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman Company, Inc. dated 

as of February 27, 1998, a copy of which has been marked as Morgan Stanley Exhibit 117. 

12. The "Section 14{f) Information Statement" means the Infonnation Statement 

Pursuant to Section 14(f) of the Securities Exchange Act of 1934, as amended, and Rule 14f-l 

thereunder, a copy of which has been marked as Morgan Stanley Exhibit 130. 

-2-
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13. The "Sunbeam Form S-4" means the Form S-4/A filed by Sunbeam with the 

Securities and Exchange Commission on December 6, 1999. 

14. "The Coleman Company, Inc. Notice of Merger and Appraisal Rights and 

Information Statement" means The Coleman Company, Inc. Notice of Merger and Appraisal 

Rights and Information Statement/ Sunbeam Prospectus bearing Bates-Nos. CPH 1409707-

1409980. 

lS. When good faith requires Morgan Stanley to qualify an answer or deny only part 

of the matter of which an admission is requested, Morgan Stanley shall specify the part of the 

matter which is true, and qualify or deny the remainder. 

REQUESTS FOR ADMISSION 

I. The Section l 4(f) Information Statement is not the "Information Statement" 

refeJTed to in Section 7.3(b) of the Public Merger Agreement. 

2. The Coleman Company, Inc. Notice of Merger and Appraisal Rights and 

Information Statement is the "Information Statement" referred to in Section 7.3(b) of the Public 

Merger Agreement. 

3. The "Information Statement" referred to in Section 7.J(b) of the Public Merger 

Agreement was mailed to Coleman's stockholders on or about December 7, 1999. 

4. The Sunbeam Form S-4 is the "Registration Statement" referred to in Section 

7.3(b) of the Public Merger Agreement. 

S. The "Registration Statemenf' referred to in Section 7.3(b) of the Public Merger 

Agreement became effective on December 6, 1999. 

Notes. 

6. As of March 30, 1998, CLN Holdings' debt consisted solely of the CLN Holdings 

-3-
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7. The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman's debt 

8. The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman Worldwide's 

debt 

9. The Long.Term Debt reflected in CLN Holdings' 1997 consolidated financial 

statements consists of CLN Holding debt, Coleman Worldwide debt, and Coleman debt. 

10. In excl,1,ange for its interest in Coleman, CPH received consideration consisting 

solely of (a) $159,958,756; (b) 14,099,749 shares of Sunbeam. stock; and (3) the assumption of 

the CLN Holdings Notes. 

11. CPH Exhibit 9 is a true and correct copy of the "Sunbeam Corporation 

Discussion Materials" provided to CPH on or about February 23, 1998. 

12. Morgan Stanley prepared CPH Exhibit 9. 

13. CPH Exhibit 187A is a true and correct copy of the "Sunbeam Long Range 

Strategic Plan" provided to CPH on or about February 23, 1998. 

14. Morgan Stanley was invo�ved in the preparation of CPH Exhibit 187 A. 

15. Morgan Stanley received one or more drafts of the March 19, 1998 comfort letter 

before the March 19, 1998 press release was issued. 

16. On March 17, 1998, Morgan Stanley received at least one draft of the March 19, 

1998 comfort letter. 

17. On March 18, 1998, Morgan Stanley received at least one draft of the March 19, 

1998 comfort letter. 

-4-
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18. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales in January and February 1998 were $72,018,000. 

19. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's net income for January 1998 was a loss of$9,510,000. 

20. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales shortfall was caused by Sunbeam's "early buy" program. 

21. The February 23, 1998 Letter was not signed by or on behalf of Coleman. 

Dated: August 13. 2004 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Pla7.a, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

DocumentNumbcr: 1128888 

COLEMAN (PAREN1) HOLDINGS INC. 

B 
One oflts Attorneys 

John Searola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-s-
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

furnished by U.S. Mail and facsimile to the following counsel of record on this 13th day of 

August, 2004: 

Joseph Ianno, Jr. 
CARLTON FIBLDS 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

Deirdre E. Connell 

TOTAL P.07 
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THE CIRCUIT COURT OF THE 

FIF'TEENTH JUDICIAL CIRCUIT 

CHAMBERS OF 

ELIZABETH T. MAASS 
CIRCUIT JUDGE 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

OF FLORIDA 

RE: Coleman v. Morgan Stanley 
Case No.: 03-5045 

Dear Mr. Ianno: 

COUNTY COURTHOUSE 

WEST PAl.M BEACH, Fl.ORIDA 3:tl401 

561/355-6050 

August 16, 2004 

I am in receipt of your letter dated August 13, 2004 and its enclosures for the action 
referenced above. 

Pursuant to my August 13, 2004 Order, I have returned the letter's enclosures, 
unread. I have filed the original letter, without attachments. 

copies to: 
Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

Circuit Court Judge 

16div-006288



I 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney Joseph 

Ianno's letter dated August 13, 2004. 

�NE AND ORDERED in West Palm Bea 

tlO day of August, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

Beach County, Florida this 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 
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IN THE FIFTEE:\TH JUDICIAL CIRCUIT 
ll\ AND FOR PAL:vl BEACH COUNTY. 
FLORIDA 

COLE!\1AN (PARENT) HOLDINGS INC., 

Plaintiff. Case l\o. CA 03-5045 AI 

\'S. 
MORGA:'\ STANLEY & CO . . INC.. 

Defendant. 

MORGA?\ STANLEY SENIOR fUI\DJNG. INC.. 

Plaintiff. Case "!\'o. CA 03-5165 Al 

\'S. 

MAC Al'\DRE\VS & FORBES HOLDINGS. 11\'C.. 

Defendant. 

ORDER 01\' COLE\IA'.\ (PARE:'.\T) HOLDI:\GS l:\C.'S A:\D 

\IACA:'.\DREWS & FORBES HOLDJ'.\GS. l'.\C.'S :\IOTIO'.\ 

FOR ENTRY OF ORDER COl\CER'.\ll\G SL;PPLEl\IE'.\TA TIO'.\ 

OF I�TERROGATORY RESPO'.\SES 

THIS CALSE having come to be considered upon Defendants· Mot ion for Entry of 

Order Concerning Supplementation of Interrogatory Responses. it is hereby 

ORDERED and ADJLDGED: 

1. 

the-updttte>. thirty days prior to the close of fact discovery. 

2. To the extent any party chooses to sen·e folio\\' up discovery requests based on 

new information disclosed in the responses ser\'ed pursuant to paragraph ( 1) 

abo\'e. the responding party shall ser\'e its re�ponses. including ans\\'Crs or 

objections, within t\\Cnty days after sen·ice of disco\'Cry. 

clcA-·l __ 
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Coleman (l'arcnt) Holdings Inc. \S i\1organ Stanley&: Co .. Inc. 

Case No :2003 CA 005(1�5 Al 

Order 

3. This Order is \\ithout prejudice for any party to seek further supplementation. 

DONE A"'.\D ORDERED at West Palm Beach, Palm Beach County, floricla. this 

day of ______ . 2004. 

ELIZABETH T. MAASS 
CIRCUIT COCRT JUDGE 

Copies ba\e been furnished to all counsel on the attached counsel list. 

2 

---
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Coleman (Parent) !foldings Inc. \S \1organ Stanle\· & Co . . Inc. 

Case "Jo.:200.3 CA. 005045 Al 

Order 

COl.'.\SEL UST 

Joseph Ianno. Jr .. Esquire 

Carlton Fields. ct al. 

222 Lakc\·ie\\' A \'enue 

Suite 1400 
West Palm Beach. FL 33401 

Thomas D. Yannucci. P.C. 

Thomas A. Clare 
Brett !\1cGurk 

Kirkland and Ellis 

655 15th Street. N.\V .. Suite 1200 

Washington. DC 20005 

Jerold S. Solo\'y. Esq. 

Jenner & Block LLP 

One IBM Plaza 
Suite 4400 

Chicago. lL 60(i I l 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 

2139 Palm Beach Lakes Bouk\·ard 

\Vest Palm Beach. FL 33409 
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RLJG-16-2004 15:13 JENNER RND BLOCK LLP 312 527 0484 P.02/04 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS INC., et al., 
Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S 
FOURTH SET OF REQUESTS FOR ADMISSION 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys and pursuant to Florida Rule of 

Civil Procedure 1.370, hereby requests that defendant Morgan Stanley & Co., Inc. answer, under 

oath and in writing, the following fourth set of requests for admission within 30 days of the date 

of service of these requests. 

DEFINITIONS AND INSTRUCTIONS 

1. "Morgan Stanley" means Morgan Stanley & Co., Inc. 

2. "Sunbeam" means Sunbeam Corp. 

16div-006295



AUG-16-2004 15:13 JENNER AND BLOCK LLP 312 527 0484 P.03/04 

3. When good faith requires Morgan Stanley to qualify an answer or deny only part 

of the matter of which an admission is requested, Morgan Stanley shall specify the part of the 

matter which is true, and qualify or deny the remainder. 

REQUESTS FOR ADMISSION 

1. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's sales in January and February 1998 were $72,018,000. 

2. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's net income for January 1998 was a loss of$9,510,000. 

3. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's sales shortfall was caused, in part, by Sunbeam's "early buy" program. 

Dated: August 16, 2004 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(3 12) 222-9350 

Document Number: 1140386 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
One of Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

- 2-
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ALJG-16-2004 15:14 JENNER AND BLOCK LLP 312 527 0484 P.04/04 

CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

furnished by U.S. Mail and facsimile to the following counsel of record on this 16th day of 

August, 2004: 

Joseph Ianno, Jr. 
CARL TON FIELDS 
222 Lake View A venue 
Suite 1400 
West Palm Beach, Florida 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 �� 

Deirdre E. Connell 

TOTAL P.04 16div-006297



08/17/2004 16:34 FAX 1410011005 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLE AAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MOI�C AN STANLEY & CO., INC., 
Defendant. 

I 
-------------------

MOI�C AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5 1 6.5 AI 
Plaintiff, 

vs. 

MACA NDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants . 

I 
-------------------

COLEMAN (PARENT) HOLDINGS INC.'S AND 
MACANDREWS & FORBES HOLDINGS, INC. 'S 

MOTION TO COMPEL SUPPLEMENTATION OF 
RESPONSES TO REQUESTS FOR ADMISSION 

2oleman (Parent) Holdings Inc. ("CPH") and MacAndrews & Forbes Holdings, Inc. 

("Mi LF ::::O"), by their at torneys , respectfully request that this Corni enter an Order diri;cting 

Moq ai Stanley to supplement its responses to CPH's second set of reque!;ts for admission. In 

supp1HI of this motion, CPH and MAFCO state as follmvs: 

l. This motion arises from \forgan Stanley's failure to provide sufficient answers to 

CPH s second set of requests for admission , which sought basic information relating to the 

admi ;si::> ility at trial of ce1iai11 specified Morgan Stanley documents. CPI-I's second set of 

reqm:st. for admission contained the following two requests (Ex. A): 

! . Admit that documents bates-numbered Morgan Stanley Confidential 
)084771 through 0085783 and Morgan Stanley Confidential 0094003 through 
)094032 are true and authentic copies of original documents withir the meaning 
)f Florida Evidence Code § 90.901. 
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0811712004 16:35 FAX 

2. Admit that documents bates-numbered Morgan Stanley Confidential 
084 771 through 0085783 and Morgan Stanley Confidential 0094003 through 
0094032 are records of regularly conducted business activity within the meaning 
of Florida Evidence Code§ 90.803(6). 

� 002/005 

2. Morgan Stanley admitted Request No. 1 but admitted Request No. 2 only in part 

(Ex. s:: 

Admitted in part and denied in part. MS&Co. admits that the referenced 
documents are generated in the course of a regularly conduct business activity, 
but denies that the documents, which largely reflect the opinions of out-of-court 
declarants, qualify for the hearsay exception of Florida E''idence Code 

§ 90.803(6). MS&Co. reserves all evidentiary objections to the admissibility of 
the referenced documents, but will not dispute that the documents i:tre kept in  the 
ordinary course of its business. 

3. Morgan Stanley's vague assertion, with respect to all of the specified documents, 

that· hey do not qualify for the hearsay exception of Florida Evidence Code § 90.803(6) because 

they "J ::irgely" reflect opinions of out-of-court declarants is an insufficie:nt response. Under 

Flori j2 Rule of Civil Procedure 1.3 70(a), a party responding to a request for admission is 

requ- re :l to be as specific as possible concerning its denials (emphasis added): 

A denial shall meet the substance of the requested admission, and when good faith 
requires that a party qualify an answer or deny only a party of the matter of which 
an admission is requested, the partv shall specify so much of it as is true and 
gualifv or denv the remainder. 

4. Under Rule 1.370, it is not sufficient for Morgan Sta:nley to refer to an 

undi I<.: centiated group of documents, and state that they "largely" reflect opinions of out-of-court 

ded n t1ts. Morgan Stanley instead must "specify" the particular portions of the documents that 

supp )S �dly reflect the so-called opinions. CPH and MAFCO respectfully r,�quest that this Court 

direct l !forgan Stanley to supplement its responses to CPH' s second set of requests for admission 

to pn\ [de this infom1ation within 14 days. 

2 
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Date· i: August 1 7, 2004 

Jerol 1 : ;_ Solovy 
Ronald L. Marmer 
Jeffn,y T. Shaw 
JENt rE R & BLOCK LLP 
One . B v1 Plaza 
Chic; tg· i, Illinois 60611 
(312: 2 �2-9350 

#l 1380 ;J 

141003/005 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. and 
MACANDREWS & FORBES HOLDINGS, fJ"l"C. 

One of Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLE�r P.A. 
2139 Palm Beach Lakes Blvd. 
\Vest Palm Beach, Florida 33402-3626 
(561) 686-6300 

., 
_, 

16div-006300



08/17/2004 16:36 FAX 141004/005 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
1· --�-\ /1 -�-

Fax 111 .l Federal Express to all counsel on the attached list on this ' I · day of 

· .. -.c.;. ,t_,,_ 1 ; . • . --�-

_.� L v:.::: f , 2004. 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
\Vest Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph anno, Jr., Esquire 
Carltnn Fields, et al. 
222 I al eview Avenue 
Suite l4 )Q 
West P: Jrn Beach, FL 33401 

Thon1a: D. Yannucci, P.C. 
Thon 1a: A. Clare 
Brett I\!'. cGurk 
Kirk) 11� j and Ellis 
655 1511 Street, N.W., Suite 1200 
Was} ir gton, DC 20005 

Jerol i � . Solovy, Esq. 
Jennc:r �Block LLP 
One B v1 Plaza 
Suite 4 f00 
Chic;tg >,IL 60611 

� 005/005 

COUNSEL LIST 
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COLEI 1Lc\N (PARENT) HOLDINGS INC.. 

Plaintiff, 

VS. 

MOLC AN STANLEY & CO., INC., 

Defendant, 

-- -_____________ / 

MOLC AN STANLEY SENIOR FUNDING, 

INC., 

Plaintiff, 

VS. 

MACil NDREWS & FORBES HOLDINGS, 

INC., 

Defendant 
I -- ----------------

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 

AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 11,.I 

Case No. CA 03-5165 Al 

NOTICE OF HEARING 

141001/004 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

folio .vi 1g: 

DAlE 

TIME 

JlfDG �: 

PLAC<:: 

August 27, 2004 

8:00 a.m. (Case Management Conference) 

Hon. Elizabeth T. Maass 

Palm Beach County Comihouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 
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Colen un (Parent) Holdings Inc. vs ivlorgan Stanley & Co., Inc. 
Case; !o 2003 CA 005045 Al 
Notict o Hearing 

SPECI G'IC lVIA TTERS TO BE HEARD: 

141002/004 

. ( ) CPH and MAFCO's Motion to Compel Supplementation of Responses to Requests 

for Admission filed 8117/04; 

V) CPH and MAFCO's Motion to Compel Complete Answers to Interrogatory Nos. 1 

and 3 in MAFCO's First Set of Interrogatories to Morgan Stanley Senior Funding, 

Inc. (Filed Under Seal 8/17 /04; 

(I) CP H and MAFCO's Motion to Compel Answers to Int. and RTP (Filed Under Seal): 

P) CPH and MAFCO's Supplemental Motion to Compel re: document requests (Filed 

Under Seal); 

( 5) CPI-I and MAFCO's Motion to Clarify This Court's July 26, 2004 Order on CPH's 

and MAFCO's Ore Tenus Motion and This Court's Decemb::r 4, 2003 Order on 

Morgan Stanley's Motion to Compel Production of Scttlem<:nt Agreement.(Filed 

Under Seal) . 

Moving counsel ce1iifies that he or she contacted opposing counsel and attempted to 

reso: V( the disco-Very dispute without hearing. 

2 
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Colen an (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case I lo 2003 CA 005045 AI 
:\otic< o I-Tearing 

141003/004 

l HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

'Fax< m Federal Express to all Counsel on the attached list, this 
i (1 t �· ··­

j I ' 
, , day of 

2004 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Bc1ulevard 
West Palm Beach, FL 334C9 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

3 
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Coleml 11 Parent) H.oldings Inc. vs Morgan Stanley & Co .. Inc. 
Case NJ.: 2003 CA 005045 AI 
No1icc :if :-!caring 

Josep 1 · anno, Jr., Esquire 
Carltcin Fields, et al. 
222 1 al· evieYv A venue 
Suite 4 )0 
West P< 1111 Beach, FL 33401 

Thon .a� D. Yannucci, P.C. 
Thon ;a: A. Clare 
Brett JV cGurk 
Kirk] :m j and Ellis 
655 I 511 Street, N.W., Suite 1200 
Wasl ir gton, DC 20005 

Jerol i � : .  Solovy, Esq. 
Jenner 5:: Block LLP 
One B \1 Plaza 
Suite 4 WO 
Chic tg ), IL 60611 

COUNSEL LIST 

4 

141004/004 
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982(a)(15.4) 
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, slate bar number, and address): FOR COURT USE ONLY 

Lawrence P. Bemis &Cal. Bar No. 2 13824) - . Mark T. Cramer fa . Bar No. 198952) 
Kirkland & Ellis LP 
777 So. Figueroa St., Ste. 3400 
Los Angeles, CA 900 17 

TELEPHONE NO.: (2 13) 680-8400 FAX NO.: (2 13) 680-8500 
ATTORNEY FOR (Name): 

NAME oF couRT: Los Angeles Superior Court 
STREET ADDRESS: 1 1 1  North Hill Street 
MAILING ADDRESS: 

crrv AND z1P coDE: Los Angeles, CA 900 12 
BRANCH NAME: CENTRAL 

PLAINTIFF/ PETITIONER: COLEMAN (PARENT) HOLDINGS, INC. 

DEFENDANT/ RESPONDENT: MORGAN STANLEY &CO., INC., 
DEPOSITION SUBPOENA CASE NUMBER: 

For Personal Appearance and Production of Documents and Things '"'"'I"\,..,. t n··ri r-

THE PEOPLE OF THE STATE OF CALIFORNIA, TO (name, address, and telephone number of depoJreM, 'r/ J1nJw<;/J: 1 J 
Karen Kay Clark 
1674 Amarelle Street, Newbury Park, CA 9 1320 

1. YOU ARE ORDERED TO APPEAR IN PERSON TO TESTIFY AS A WITNESS in this action at the following date, time, 
and place: 

Date: September 1, 2004 Time: 9:30 a.m. Address: Kirkland & Ellis LLP, 777 S. Figueroa St. 
. Suite 3400, Los An eles, CA 900 17 

a. D As a deponent who is not a natural person, you are ordered to designate one or more persons to testify on your behalf as 
to the matters described in item 4. (Code Civ. Proc., § 2025, subd. (d)(6).) 

b. You are ordered to produce the documents and things described in item 3. 
c. [iJ This deposition will be recorded stenographically CiJ through the instant visual display of testimony, 

and by CJ audiotape [i] videotape. 

d. CJ This videotape deposition is intended for possible use at trial under Code of Civil Procedure section 2025(u)(4). 
2. The personal attendance of the custodian or other qualified witness and the production of the original records are required by this 

subpoena. The procedure authorized by Evidence Code sections 1560(b), 1561, and 1562 will not be deemed sufficient compliance 
with this subpoena. 

3. The documents and things to be produced and any testing or sampling being sought are described as follows: 

W Continued on Attachment 3. 

4. If the witness is a representative of a business or other entity, the matters upon which the witness is to be examined are described 
as follows: 

D Continued on Attachment 4. 
5. IF YOU HAVE BEEN SERVED WITH THIS SUBPOENA AS A CUSTODIAN OF CONSUMER OR EMPLOYEE RECORDS UNDER 

CODE OF CIVIL PROCEDURE SECTION 1985.3 OR 1985.6 AND A MOTION TO QUASH OR AN OBJECTION HAS BEEN 
SERVED ON YOU, A COURT ORDER OR AGREEMENT OF THE PARTIES, WITNESSES, AND CONSUMER OR EMPLOYEE 
AFFECTED MUST BE OBTAINED BEFORE YOU ARE REQUIRED TO PRODUCE CONSUMER OR EMPLOYEE RECORDS. 

6. At the deposition, you will be asked questions under oath. Questions and answers are recorded stenogiaphically at the deposition; 
later they are transcribed for possible use at trial. You may read the written record and change any incorrect answers before you 
sign the deposition. You are entitled to receive witness fees and mileage actually traveled both ways. The money must be paid, at 
the option of the party giving notice of the deposition, either with service of this subpoena or at the time of the deposition. 

DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY THIS COURT. YOU WILL ALSO BE LIABLE 
FOR THE SUM OF FIVE HUNDRED DOLLARS AND ALL DAMAGES RESULTING FROM YOUR FAILURE.TO OBEY. 

Date issued: � I '1 0 'f 
MC'M"k.. --r. c. ('�M.e<'"' 

(TYPE OR PRINT NAME) 

Form Adopted for Mandatory Use 
Judicial Council of California 

9B2(a)(15.4) [New January 1, 2000) 
DEPOSITION SUBPOENA FOR PERSONAL APPEARANCE 

25F AND PRODUCTION OF DOCUMENTS AND THINGS 
Code of Civil Procedure. 

§§ 2020, 2025; 
Government Code, § 66097, 1 
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PLAINTIFF/PETITIONER: COLEMAN (PARENT) HOLDINGS, INC. CASE NUMBER: 

DEFENDANT/RESPONDENT: MORGAN STANLEY & co., INC. 
BS 091895 

PROOF OF SERVICE OF DEPOSITION SUBPOENA FOR PERSONAL APPEARANCE 
AND PRODUCTION OF DOCUMENTS AND THINGS 

1. I served this Deposition Subpoena for Personal Appearance and Production of Documents and Things by personally delivering a 
copy to the person served as follows: 

a. Person served (name): Karen Kay Clark 

b. Address where served: 1674 A.fuarelleStfeet, Newbury Park, CA 91320 

c. Date of delivery: 

d. Time of delivery: 

e. Witness fees and mileage both ways (check one): 

(1) D were paid. Amount: . ......... $ 
(2) [XJ were not paid. 

(3) D were tendered to the witness's 
public entity employer as 

required by Government Code 

section 68097.2. The amount 

tendered was (specify): ... . ... $ 

f. Fee for service: . . . .. .......... . ..... $ 

2. I received this subpoena for service on (date): 

3. Person serving: 

a. D Not a registered California process server. 

b. D California sheriff or marshal. 

c. D Registered California process server. 

d. D Employee or independent contractor of a registered California process server. 

e. D Exempt from registration under Business and Professions Code section 22350(b). 

f. D Registered professional photocopier. 

g. D Exempt from registration under Business and Professions Code section 22451. 

h. Name, address, telephone number, and, if applicable, county of registration and number: 

I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. 

(For California sheriff or marshal use only) 

I certify that the foregoing is true and correct. 

Date: 

982(a)(15.4) [New January 1, 2000] 

Date: 

(SIGNATURE) 

PROOF OF SERVICE 
DEPOSITION SUBPOENA FOR PERSONAL APPEARANCE 

AND PRODUCTION OF DOCUMENTS AND THINGS 

(SIGNATURE) 

Page two 
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ATTACHMENT 3 

SUBPOENA TO KAREN K. CLARK 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein on or before August 27, 2004 at the offices of 

Kirkland & Ellis LLP, 777 South Figueroa Street, Suite 3400, Los Angeles, California 90017: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents reflecting or concerning any communications between or among any of 
Sunbeam, Coleman, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, 
Wachtell, or Skadden in 1997 or 1998. 

3. All documents provided to or by you in any Litigation or SEC Administrative Proceeding. 

4. All calendars, diaries, timekeeping sheets or records maintained by you concerning any 
activities related to Coleman Transaction. 

5. All documents related to Coleman's Financial Information for all or any portion of 1996, 
1997, and 1998, including but not limited to Financial Statements and documents concerning 
Coleman's forecasts and plans for revenue or earnings. 

6. All documents pertaining to negotiations concerning Sunbeam's acquisition of Coleman, 
including but not limited to documents concerning conversations or communications of any 
kind involving MS & Co., MSSF, CPH, CSFB, MAFCO, Sunbeam, or Wachtell personnel or 
representatives. 

7. All documents concerning potential Synergies that might be achieved from a business 
combination of Sunbeam and Coleman. 

8. All documents concerning any investigation, analysis, or due diligence conducted by 
Sunbeam, Coleman, or their Advisors pertaining to the Coleman Transaction. 

9. All documents pertaining to Coleman's financial condition. 

10. All documents pertaining to any debt issued or incurred by Coleman or secured directly or 
indirectly by the stock of Coleman. 

11. All documents pertaining to any intercompany agreements between Coleman and any of its 
direct or indirect parents or affiliates. 

12. All documents related to the 1998 investigation that culminated in the restatement of 
Sunbeam's earnings. 
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Definitions 

l. "Advisors" means financial advisors, legal advisors, accountants, consultants and any other 
third-party advising or assisting Coleman or Sunbeam in any way with the Coleman 
Transaction, including but not limited to Arthur Andersen, Coopers & Lybrand, CSFB, MS& 
Co., MSSF, Skadden, and Wachtell. 

2.  "Arthur Andersen" means Arthur Andersen LLP and any of its partners, officers, directors, 
former or present employees, representatives and agents. 

3. "Communication" means any exchange or transmittal of information by any means of 
transmission, including, without limitation, face-to-face conversation, mail, overnight 
delivery, Internet, telephone, electronic mail, or facsimile. 

4. The term "concerning" means relating to, referring to, describing, evidencing, or constituting. 

5. "Coleman" means Coleman Company, Inc. 

6. The "Coleman Transaction" means Sunbeam's acquisition of Coleman Company, Inc. from 
CPH and all related communications, agreements, and transactions, including the February 
27, 1998 Agreements and the March 30, 1998 closing. 

7. "Coopers & Lybrand" means the former Coopers & Lybrand LLP, and any of its 
subsidiaries, divisions, predecessors, successors, present and former employees, 
representatives, and agents. 

8. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, directors, former or 
present employees, representatives and agents. 

9. "CSFB" means Credit Suisse First Boston LLC and any of its officers, directors, former or 
present employees, representatives and agents. 

10. "Document" means any recording in any tangible form of any information, whether 
handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 
reproduced. "Document" or "documents" also includes electronic documents whether stored 
on servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A 
draft or non-identical copy is a separate document within the meaning of this term. 

11. "Financial Information" means information concerning the past or present financial 
condition of Coleman or Coleman securities. 

12. "Financial Statements" means documents reflecting Financial Information, including without 
limitation quarterly reports, yearly reports, balance sheets, statements of income, earnings, 
cash flow projections, and sources and applications of funds. 

13. "Litigations" means any lawsuit arising from Sunbeam's acquisition of Coleman, the 
settlement between CPH and Sunbeam, or any accounting irregularities at Sunbeam in the 
1996-1998 period, including but not limited to: In re Sunbeam Securities Litigation, 98-8258-

2 
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Civ.-Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-
8773-Civ.-Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 
983168AD (151h Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. 
Fla); Sunbeam Corp. v. PricewaterhouseCoopers LLP, No. CL 005444AN (151h Jud. Cir., 
Fla.); In re Sunbeam Corp., Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary 
proceedings therein; SEC v. Dunlap, No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree 

Capital Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and 
Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. CA 01-06062AN {151h Jud. 
Cir., Fla.), or any other litigation related to the Coleman Transaction. 

14. "MAFCO" means MacAndrews & Forbes Holdings, Inc. and any of its officers, directors, 
former or present employees, representatives, agents, subsidiaries, parents, or affiliates. 

15. "MS & Co." means Morgan Stanley & Co., Incorporated, and any of its officers, directors, 
former or present employees, representatives and agents. 

16. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its officers, directors, 
former or present employees, representatives and agents. 

· 17. The term "person" is defined as any natural person or any business, legal or governmental 
entity or association. 

18. The term "relating to" means concerning, evidencing, referring to, or constituting. 

19. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 through the 
date of service of this subpoena. 

20. "SEC" means the Securities and Exchange Commission. 

21. "SEC Administrative Proceedings" means In the Matter of Sunbeam Corp., SEC 
Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 
Administrative Proceeding File No. 3-10482. 

22. "Skadden" means Skadden, Arps, Slate, Meagher & Flom, LLP and any of its partners, 
officers, directors, former or present employees, representatives and agents. 

23. "Sunbeam" means Sunbeam Corporation and any of its subsidiaries, divisions, predecessors, 
successors, present and former employees, representatives, and agents. 

24. "Synergies" means post-acquisition gains through increased revenue and/or decreased cost. 

25. "Wachtell" means Wachtell Lipton Rosen & Katz and any of its partners, officers, directors, 
former or present employees, representatives and agents. 

26. The terms "you" or "your" means Karen K. Clark and any of Karen K. Clark's present and 
former representatives and agents. 

3 
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INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or organized 
and labeled to correspond to the categories in this Request. Documents attached to each 
other should not be separated. Documents consisting of items previously produced in the 
Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall 
be produced in Bates number order. 

2. All documents shall be produced in the file folder, envelope or other container in which the 
documents are kept or maintained by you. If, for any reason, the container cannot be 
produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 through the 
date of service of this subpoena, and shall include all documents and information which 
relate in whole or in part to such period, or to events or circumstances during such period, 
even though dated, prepared, generated or received prior or subsequent to that period. Please 
supplement or correct your responses to these requests if, at any time, you become aware that 
your responses are incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product protection 
for all or any portion of a document, you shall provide a privilege log that describes the 
withheld material sufficiently to allow Morgan Stanley to test the privilege or protection 
asserted. 

5.  The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 

Dated: August 17, 2004 
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Lawrence P. Bemis (S.B.N. 213824) 
Mark T. Cramer (S.B.N. 198952 
KIRKLAND & ELLIS LLP 
777 South Figueroa Street 
Los Angeles, California 90017 
Telephone: 213 680-8400 
Facsimile: 213 680-8500 

Attorneys for Defendant 
Morgan Stanley & Co., Inc. 

ORIGINAL FILED 
AUG 1 7 2004 

LOS ANGELES 
SUPERIOR COURT 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

FOR THE COUNTY OF 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

) CASE NO. B s 0 9 I 8 9 5 
) 
) DEPOSITION SUBPOENA 

) 

� Q_ c_ p (_ "(:) (__CJ 
) 
) 

Defendant. ) ����---"-'---=-='---==---������ 
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1 Lawrence P. Bemis (Bar No. 2 13824) 
Mark T. Cramer (Bar No. 198952) 

2 KIRKLAND & ELLIS LLP 
777 South Figueroa Street 

3 Los Angeles, California 900 17 
Telephone: 2 13 680-8400 

4 Facsimile: 2 13 680-8500 

5 Attorneys for Defendant 
Morgan Stanley & Co., Inc. 

6 

7 

8 

9 
SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 
10 

1 1  
COLEMAN (PARENT) HOLDINGS, INC., ) CASE NO. 

12 ) 
Plaintiff, ) NOTICE OF FILING OF AGREED ORDER 

13 ) APPOINTING COMMISSIONERS AND 
vs. ) COMMISSIONS 

14 ) 
MORGAN STANLEY & CO., INC., ) 

15 ) 
Defendant. ) 

16 ) 

17 

18 PLEASE TAKE NOTICE THAT attached hereto is a certified copy of the Agreed Order 

19 Appointing Commissioners and Commissions entered on January 2 1, 2004, in the Circuit Court of_ 

20 the Fifteenth Judicial Circuit in and for Palm Beach County, Florida in Case No. 03 CA-005045 AI. 

2 1  

22 DATED: August 17, 2004 
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24 
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28 

KIRKLAND & ELLIS LLP 

Lawrence P. Bemis 
Mark T. Cramer 

Attorneys for Defendant 
Morgan Stanley & Co., Inc. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

--

;j : 

-...:_ ··�· ·:- ,._ 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER APPOINTING COMMISSIONERS AND· COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
167 4 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 06820-2823 

16div-006315



Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 6721 3-1 363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
W achtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 1 001 9 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 1 001 9 

Steven K. Geller 
301 East 791h Street, Apt. 4H 
New York, NY 1 0021- 0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

WPD�573386. I 

Esquire Santa Ana 
21 00 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
11 7 Randi Drive 
Madison, CT 06443 

2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney A venue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 191h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this 8-<ctay of January, 2004. 

WPB#S73386. I 3 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc. 
2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222- 9350 
Facsimile: (312) 527-0484 

WPB#373386. I 

.,,......,.._,.....,., PALM BEACH COUNTY - STATE OF FLORIDA _,""�>'tr I HEREBY CERTIFY THAT THE FOREGOEY: 
j'.'!:..,.//..\!JH'--i{<;,�.:-\_O '.;, IS A TRUE COPY OF RECORD IN MY OFFh -

f _'Jf �- �1'\ \'f,'.;� -- 4 �- � 'f j 'Y' -!!i.� ·_:; \·} '.; THI9>l DAY o� - 20 0 .,,. �' � '>:i: ;· - - -- -
l""' -�� � /,:... i 9QR,_ HYH:WiLKE 
�{� lJ · _ : �i.�,:j CLERK CIRCUIT COURT 

� BY ��y}J�A d DC 
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ATTORNE Y OR PARTY WITHOU T ATTORNEY (Name, state bar number, and address): 

Lawrence P. Bemis (Cal. Bar No. 213 82 4) 
Mark T. Cr amer (Cal. Bar No. 1 98952 ) 
Kirkland & Ellis LLP 

CM-010 
FOR COURT USE ONLY 

777 S o. Figuer oa St., Ste. 3400 
Los Angeles, C A 90017 

TELEP HONENO.: (213) 680-8400 FAXNO.: (213) 680-8500 
0 IGINAL FILED 

ATTORNEYFOR Name: AUG 1 7 2004 SUPERIOR COURT OF CALIFORNIA, COUNTY OF Los Angel es 
. 

sTREET ADDREss: 111 North Hill Street 
MAILING ADDRESS: OS ANGELES 
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________ _ _ �-j p1DRJOR CQUR"l"l-. ' BRANCH NAME: CENTRAL .0 'J; 
CASE NAME: COLEMAN (PARENT) HOLDINGS, INC. v. MORGAN 
STANLEY CO. INC. 

CIVIL CASE COVER SHEET 
w D Limited 

(Amount 

Complex Case Designation 
D Counter D Joinder 

Filed with first appearance by defendant 

CASE NUMBER : 

JUDGE: 
Unlimited 
(Amount 
demanded 
exceeds $25,000 

demanded is 
$25 ooo or less (Cal. Rules of Court, rule 1811) DEP T.: 

All five (5) items below must be completed (see instructions on page 2). 
1. Check one box below for the case type that best describes this case: 

Auto Tort 

0 Auto(22) 

D Uninsured motorist (46) 
Other Pl/PD/WO (Personal Injury/Property 
Damage/Wrongful Death) Tort 

D Asbestos (04) 
D Product liability (24) 

D Medical malpractice (45) 

D Other Pl/PD/WO (23) 

Non-Pl/PD/WO (Other) Tort 

D Business tort/unfair business practice (07) 

D Civil rights (08) 
CJ Defamation (13) 

D Fraud (16) 

D Intellectual property (19) 

D Professional negligence (25) 

CJ Other non-Pl/PD/WO tort (35) 

Employment 

D Wrongful termination (36) 

D Other employment (15) 

Contract 

D Breach of contract/warranty (06) 

D Collections (09) 

CJ Insurance coverage (18) 

D Other contract (37) 

Real Property 

D Eminent domain/Inverse 
condemnation (14) 

D Wrongful eviction (33) 

D Other real property (26) 

Unlawful Detainer 

D Commercial (31) 

D Residential (32) 

D Drugs (38) 

Judicial Review 

D Asset forfeiture (05) 

D Petition re: arbitration award (11) 

D Writ of mandate (02) 

D Other judicial review (39) 

Provisionally Complex Civil Litigation 

(Cal. Rules of Court, rules 1800-1812) 

D AntitrustfTrade regulation (03) 
D Construction defect (10) 

D Mass tort (40) 
D Securities litigation (28) 

D Environmental!Toxic tort (30) 

D Insurance coverage claims arising from the 
above listed provisionally complex case 
types (41) 

Enforcement of Judgment 

D Enforcement of judgment (20) 

Miscellaneous Civil Complaint 

D RIC0(27) 

D Other complaint (not specified above) (42) 

Miscellaneous Civil Petition 

D Partnership and corporate governance (21) 
OD Other petition (not specified above) (43) 

2. This case D is [][] is not complex under rule 1800 of the California Rules of Court. If case is complex, mark the factors 
requiring exceptional judicial management: 

a. D Large number of separately represented parties d. D Large number of witnesses 

b. D Extensive motion practice raising difficult or novel e. 

issues that will be time-consuming to
· 
resolve 

D Coordination with related actions pending in one or more courts 

in other counties, states or countries, or in a federal court 

c. D Substantial amount of documentary evidence f. D Substantial post-judgment judicial supervision 
3. Type of remedies sought (check all that apply): 

a. DO monetary b. D nonmonetary; declaratory or injunctive relief c. D punitive 
4. Number of causes of action(specify): 4 (plus 2 c ounter-claims) 

5. This case D is [][] is not a class action suit. 

Date: 

M ark T. Cramer 198952) 

NOTICE 
• Plaintiff must file this cover sheet with the first paper filed in the action or proceeding (except small claims cases or cases filed 

under the Probate, Family, or Welfare and Institutions Code). (Cal. Rules of Court, rule 201.8.) Failure to file may result in 
sanctions. 

• File this cover sheet in addition to any cover sheet required by local court rule. 
• If this case is complex under rule 1800 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all 

other parties to the action or proceeding. 
• Unless this is a com lex case this cover sheet shall be used for statistical ur oses onl . 

Form Adopted for Mandatory Use CIVIL CASE COVER SHEET 
Judicial Council of California 
CM-01 O [Rev. July 1, 2003] 

Page 1 of2 
Cal. Rules of Court, rules 201.6, 1600-1612; 

Standards of Judicial Administration, § 19 
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SHORT TITLE: COLEMAN (PARENT) ·- ..1LDINGS f INC. v. MORGAN 

STANLEY & CO. , INC. 

Ck�_ .�UMBER , 

BS091895 
CIVIL CASE COVER SHEET ADDENDUM AND STATEMENT OF LOCATION 

(CERTIFICATE OF GROUNDS FOR ASSIGNMENT TO COURTHOUSE LOCATION) 

This form is required pursuant to LASC Local Rule 2.0 in all new civil case filings in the Los Angeles Superior Court. 

Item I. Check the types of hearing and fill in the estimated length of hearing expected for this case: 
JURY TRIAL? D YES CLASS ACTION? D YES LIMITED CASE? D YES TIME ESTIMATED FOR TRIAL D HOURS/ D DAYS. 

Item II. Select the correct district and courthouse location (4 steps - If you checked "Limited Case", skip to Item Ill, Pg. 4): 

Step 1: After first completing the Civil Case Cover Sheet Form, find the main civil case cover sheet heading for your case in 
the left margin below, and, to the right in Column A, the Civil Case Cover Sheet case type you selected. 

Step 2: Check one Superior Court type of action in Column B below which best describes the nature of this case. 

Step 3: In Column C, circle the reason for the court location choice that applies to the type of action you have checked. 

For any exception to the court location, see Los Angeles Superior Court Local Rule 2.0. 

Applicable Reasons for Choosing Courthouse Location (See Column C below) 

1. Class Actions must be filed in the County Courthouse, Central District. 6. Location of property or permanently garaged vehicle. 
2. May be filed in Central (Other county, or no Bodily Injury/Property Damage). 7. Location where petitioner resides. 
3. Location where cause of action arose. 8. Location wherein defendant/respondent functions wholly. 
4. Location where bodily injury, death or damage occurred. 9. Location where one or more of the parties reside. 
5. Location where performance required or defendant resides. 10. Location of Labor Commissioner Office. 

Step 4: Fill in the information requested on page 4 in Item Ill; complete Item IV. Sign the declaration. 

1:: 0 1-
.2 ::J <C 

A 
Civil Case Cover Sheet 

Category No. 

Auto (22) 

Uninsured Motorist (46) 

Asbestos (04) 

Product Liability (24) 

Medical Malpractice 
(45) 

Other 
Personal Injury 

Property Damage 
Wrongful Death 

(23) 

Business Tort (07) 

Civil Rights (08) 

Defamation (13) 

Fraud (16) 

Intellectual Property (19) 

CIV 109 03-04 
LASC Approved 

D 
D 

D 
D 

D 

D 
D 

D 
D 

D 
D 

D 

D 

D 

D 

D 

B 
Type of Action 

(Check only one) 

A7100 Motor Vehicle - Personal Injury/Property Damage/Wrongful Death 

A7110 Personal Injury/Property Damage/Wrongful Death - Uninsured. Motorist 

A6070 Asbestos Property Damage 

A7221 Asbestos - Personal Injury/Wrongful Death 

A7260 Product Liability (not asbestos or toxic/environmental) 

A7210 Medical Malpractice - Physicians & Surgeons 

A7240 Other Professional Health Care Malpractice 

A7250 Premises Liability (e.g., slip and fall) 

A7230 Intentional Bodily Injury/Property Damage/Wrongful Death (e.g., 
assault, vandalism, etc.) 

A7270 Intentional Infliction of Emotional Distress 

A7220 Other Personal Injury/Property Damage/Wrongful Death 

A6029 Other Commercial/Business Tort (not fraud/breach of contract) 

A6005 Civil Rights/Discrimination 

A6010 Defamation (slander/libel) 

A6013 Fraud (no contract) 

A6016 Intellectual Property 

CIVIL CASE COVER SHEET ADDENDUM 

AND STATEMENT OF LOCATION 

c 
Applicable Reasons -

See Step 3 Above 

1., 2., 4. 

1., 2., 4. 

2. 

2. 

1., 2., 3., 4., 8. 

1., 2., 4. 

1., 2., 4. 

1., 2., 4. 

1., 2., 4. 

1., 2., 3. 

1., 2., 4. 

1., 2., 3. 

1., 2., 3. 

1., 2., 3. 

1., 2., 3. 

2., 3. 

LASC, rule 2. 0 
Page 1 of 4 
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SHORTTITLE: COLEMAN (PARENT) HOLDINGS, INC. v. MORGAN 

STANLEY & CO. , INC. 

CA SE NUMBER 

A 
Civil Case Cover 

Sheet Category No. 

Professional 
Negligence 

(25) 

Other (35) 

Wrongful Termination 
(36) 

Other Employment 
(15) 

Breach of ContracV 
Warranty 

(06) 
(not insurance) 

Collections 
(09) 

Insurance Coverage 
(18) 

Other Contract 
(37) 

Eminent 
Domain/Inverse 

Condemnation (14) 

Wrongful Eviction 
(33) 

Other Real Property 

(26) 

Unlawful Detainer -
Commercial (31) 

Unlawful Detainer -
Residential (32) 

Unlawful Detainer -
Drugs (38) 

Asset Forfeiture (05) 

Petition re Arbitration (11) 

CIV 109 03-04 
LASC Approved 

D 
D 

D 

D 
D 
D 

D 

D 
D 
D 

D 
D 

D 

D 
D 
D 

D 

D 

D 
D 
D 

D 

D 

D 

D 

D 

B 
Type of Action 

(Check only one) 

A6017 Legal Malpractice 

A6050 Other Professional Malpractice (not medical or legal) 

A6025 Other Non-Personal Injury/Property Damage tort 

A6037 Wrongful Termination 

A6024 Other Employment Complaint Case 

A6109 Labor Commissioner Appeals 

A6004 Breach of Rental/Lease Contract (not Unlawful Detainer or wrongful 
eviction) 

A6008 ContracVWarranty Breach-Seller Plaintiff (no fraud/negligence) 

A6019 Negligent Breach of ContracVWarranty (no fraud) 

A6028 Other Breach of ContracVWarranty (not fraud or negligence) 

A6002 Collections Case-Seller Plaintiff 

A6012 Other Promissory Note/Collections Case 

A6015 Insurance Coverage (not complex) 

A6009 Contractual Fraud 

A6031 Tortious Interference 

A6027 Other Contract Dispute (not breach/insurance/fraud/negligence) 

A7300 Eminent Domain/Condemnation Number of parcels ___ 

A6023 Wrongful Eviction Case 

A6018 Mortgage Foreclosure 

A6032 Quiet Title 

A6060 Other Real Property (not eminent domain, landlord/tenant, foreclosure) 

A6021 · Unlawful Detainer-Commercial (not drugs or wrongful eviction) 

A6020 Unlawful Detainer-Residential (not drugs or wrongful eviction) 

A6022 Unlawful Detainer-Drugs 

A6108 Asset Forfeiture Case 

A6115 Petition to Compel/Confirm/ Vacate Arbitration 

CIVIL CASE COVER SHEET ADDENDUM 

AND STATEMENT OF LOCATION 

c 
Applicable Reasons 
- See Step 3 Above 

1., 2., 3. 

1., 2., 3. 

2., 3. 

1., 2., 3. 

1., 2., 3. 

10. 

2., 5. 
2., 5. 

1., 2., 5. 

1., 2., 5. 

2., 5., 6. 

2., 5. 

1., 2., 5., 8. 

1., 2., 3., 5. 

1., 2., 3., 5. 

1., 2., 3., 8. 

2. 

2., 6. 

2., 6. 

2. ,6. 

2., 6. 

2., 6. 

2., 6. 

2., 6. 

2., 6. 

2., 5. 

LASC, rule 2.0 
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SHORT TITLE: COLEMAN (PAREN_ . HOLDINGS I INC. v. MORGAN CA, .UMBER 

STANLEY & CO. , INC. 

A 
Civil Case Cover Sheet 

Category No. 

Writ of Mandate 

(02) 

Other Judicial Review 
(39) 

Antilrusl!Trade 
Regulation (03) 

Construction Defect (10) 

Claims Involving Mass 
Tort (40) 

Securities Litigation (28) 

Toxic Tort 
Environmental (30) 

Insurance Coverage 
Claims from Complex 

Case (41) 

Enforcement 
of Judgment 

(20) 

RICO (27) 

Other Complaints 

(Not Specified Above) 

(42) 

Partnership/Corporation 
Governance (21) 

Other Petitions 

(Not Specified Above) 

(43) 

CIV 109 03-04 
LASC Approved 

D 
D 
D 

D 

D 

D 

D 

D 

D 

D 

D 
D 
D 
D 
D 
D 

D 

D 
D 
D 
D 

D 

D 
D 
D 
D 
D 
D 
[][] 

B 
Type of Action 

(Check only one) 

A6151 Writ - Administrative Mandamus 

A6152 Writ - Mandamus on Limited Court Case Matter 

A6153 Writ - Other Limited Court Case Review 

A6150 Other Writ I Judicial Review 

A6003 Antitrusl!Trade Regulation 

A6007 Construction defect 

A6006 Claims Involving Mass Tort 

A6035 Securities Litigation Case 

A6036 Toxic Tort/Environmental 

A6014 Insurance Coverage/Subrogation (complex case only) 

A6141 Sister State Judgment 

A6160 Abstract of Judgment 

A6107 Confession of Judgment (non-domestic relations) 

A6140 Administrative Agency Award (not unpaid taxes) 

A6114 Petition/Certificate for Entry of Judgment on Unpaid Tax 

A6112 Other Enforcement of Judgment Case 

A6033 Racketeering (RICO) Case 

A6030 Declaratory Relief Only 

A6040 Injunctive Relief Only (not domestic/harassment) 

A6011 Other Commercial Complaint Case (non-tort/non-complex) 

A6000 Other Civil Complaint (non-tort/non-complex) 

A6113 Partnership and Corporate Governance Case 

A6121 · Civil Harassment 

A6123 Workplace Harassment 

A6124 Elder/Dependent Adult Abuse Case 

A6190 Election Contest 

A6110 Petition for Change of Name 

A6170 Petition for Relief from Late Claim Law 

A6100 Other Civil Petition 

CIVIL CASE COVER SHEET ADDENDUM 

AND STATEMENT OF LOCATION 

c 
Applicable Reasons -

See Step 3 Above 

2., 8. 

2. 

2. 

2., 8. 

1., 2., 8. 

1., 2., 3. 

1., 2., 8. 

1., 2., 8. 

1., 2., 3., 8. 

1., 2., 5., 8. 

2., 9. 

2., 6. 

2., 9. 

2., 8. 

2., 8. 

2., 8., 9. 

1., 2., 8. 

1., 2., 8. 

2., 8. 

1., 2., 8. 

1., 2., 8. 

2., 8. 

2., 3., 9. ' 

2., 3., 9. 

2., 3., 9. 

2. 

2., 7. 

2., 3., 4., 8 .. 

�-

LASC, rule 2.0 

Page 3 of 4 
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SHORTTITLE: COLEMAN (PARENT) HOLDINGS I INC. v. MORGAN CASENIJMBER 

STANLEY & CO. INC. 

Item Ill. Statement of Location: Enter the address of the accident, party's residence or place of business, performance, or 

other circumstance indicated in Item II., Step 3 on Page 1, as the proper reason for filing in the court location you selected. 

REASON: CHECK THE NUMBER UNDER COLUMN C WHICH APPLIES IN THIS CASE ADDRESS: 

01. CXJ2. 03. 04. Os. 06. 01. oa. 09. 010. 1674 AMARELLE STREET 
CITY: STATE: ZIP CODE: 

NEWBURY PARK CA 91320 

Item IV. Declaration of Assignment: I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct and that the above-entitled matter is properly filed for assignment to the �C�O�UN�T�Y�----
courthouse in the CENTRAL District of the Los Angeles Superior Court 

(Code of Civ. Proc.,§ 392 et seq., and LASC Local Rule 2.0, subds. (b), (c) and (d)}. 

{SIGN ATURE OF ATTORNEY/FILING PARTY} 

PLEASE HAVE THE FOLLOWING DOCUMENTS COMPLETED AND READY TO BE FILED IN ORDER TO 
PROPERLY COMMENCE YOUR NEW COURT CASE: 

1. Original Complaint or Petition. 

2. If filing a Complaint, a completed Summons form for issuance by the Clerk. 

3. Civil Case Cover Sheet form JC 982.2(b )( 1 ). 

4. Complete Addendum to Civil Case Cover Sheet form CIV 109 ( eff. Date). 

5. Payment in full of the filing fee, unless fees have been waived. 

6. Signed order appointing the Guardian ad Litem, JC form 982(a)(27}, if the plaintiff or petitioner is a minor 

under 18 years of age, or if required by Court. 

7. Additional copies of documents to be conformed by the Clerk. Copies of the cover sheet and this addendum 

must be served along with the summons and complaint, or other initiating pleading in the case. 

CIV 109 03-04 
LASC Approved 

CIVIL CASE COVER SHEET ADDENDUM 

AND STATEMENT OF LOCATION 

LASC, rule 2.0 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and 

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Karen K. Clark, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on September 1, 2004, at 9:30 a.m. and continue from day to day until 

completed at the offices of Kirkland & Ellis, LLP, 777 South Figueroa Street, Los Angeles, 

California, 90017. The deposition will be taken before a person authorized to administer oaths 

and recorded by stenographic and videographic means. The video operator will be Esquire Santa 

Ana of 2100 N. Broadway in Santa Ana, California. The witness is instructed to produce all 

books, papers, and other things in her possession or under her control relevant to this lawsuit 

(and not previously produced in discovery) on August 27, 2004. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and regular mail on this 17th day of 

August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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08/18/2004 10:38 FAX 581 858 7388 CARLTON FIELDS WPB @001/004 
T 

CARLTON FIELDS, p. A. 

Esperante 
222 Lokeview Avenue, Suite 1400 

West PtJlm Beoch, Florida 33401.6149 

Oat&: August 1 9, 2004 

To: Jock Scorola, Esq. 

Jerold Solovy, Esq 

Michael Brody 
Thomas Clare, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, We�t Palm Beach, FL 33402-0150 

Tel 561.659.7070 Fax561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561 J 689-0300 (561 J 684-5816 

(312) 923-2711 (312) 8A0-7671 
(312) 040-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Jo5eph lonno, Jr. (561 J 659.7070 (561) 659.7368 

Client/Matter No.: 47877 /14092 Employee No.: 

Total Number of Pages Being TransmiHed, Including Cover Sheet: 4 

Message: To follow pleose find a copy of Morgan Stanley's Notice of Hearing of today's date. 

D Original to follow Via Regular Mail D Original will Not be Sent D Original will follgw via Overnight Courier 

The inforrnotion contoined in this focsimile messa9e is atfarney ptivileged ond conAdenlial Information intcmded only For !he vse of the 
individual or entily ricmed obove. If rhe reoder of ihis messa9e is not the intended rec:ipienr, you era hereby notified thot ony 
dissemination, distribution or copy of this communicotion is strictly prohibited. If you have received rhis c:omm1inicalio11 in error, pleo5e 
immediotely notify us by telephone [if long distance, please call collect) and return the originol message to us ct the above oddress via Iha 
U.S. Posral Service. Thank you. 

If rhere are any problems or cornplicorio11s, pleose notify us immediately ot: 
56 l .659.7070 

T elecopier operol\:>r: 

WPB#S67902.6 CA R LT 0 N F I E L D S, P . A . 

Miami Orlando St. Petersburg Tallahassee Tompo West Palm Beach 
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., 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & co.l INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

wPB#S71076.14 

August 27, 2004 

8:00 am. (2 hours reserved) 

Palm Beach County Courthouse, Courtroom I IA 
205 North Dixie Highway 
West Palm Beachi Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanleys Motion to Compel Production 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S71076.14 

CARLTON FIELDS WPB 

SERVICE LIST 

141004/004 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page3 
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, 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page2 

KJNDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this 
proceeding, you arc entitled, at no costs to you, to the provisiou of certain assistance. Please contact 
the ADA Coordinator in the Adminis1rative Office of the Court, Palm.Beach Cotnlty Courthouse, 
205 North Dixie Highway, Room 5.2500, West Pahn Beach, Florida 33401; telephone number (561) 
355-2431 withln two (2) woiking days of your receipt ofthis notice; if you are hearing or voice 
impaired, call 1·800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076.t4 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jia:ono@carltonfields.com 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 Al 

MORGAN STANLEY SENIOR FUNDING, CASE NO. CA 03-5165 Al INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS 
INC., et al., 

Defendant. 

JOINT SUBMISSION OF THE PARTIES FOR 
AUGUST 27, 2004 CASE MANAGEMENT CONFERENCE 

Pursuant to the Court's Order of February 24, 2004, the parties in the above-referenced 

action hereby submit the following Joint Submission in advance of the August 27, 2004 Case 

Management Conference. 

I. Agreed-Upon Statement Of Background And Procedural History 

The following is the parties' agreed-upon summary of the two COf!lpanion cases now 

pending before this Court, which have been consolidated for trial. 

A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. (Case 

No. 03 CA-005045 Al) 
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Background. This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH") 

sold its 82% interest in The Coleman Company, Inc. ("Coleman") to Sunbeam Corporation 

("Sunbeam"). Morgan Stanley & Co., Inc. ("Morgan Stanley") served as financial advisor to 

Sunbeam for parts of the acquisition transaction and served as the lead undeiwriter for a 

$750,000,000 debenture offering that Sunbeam used to finance the acquisition. 

CPH's Complaint alleges claims arising from this transaction for fraudulent 

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy. CPH' s 

�:\Complaint has sought damages of at least $485 million and has reserved the right to seek 
� -.:,. . 

')'.)imitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also 

denies CPH' s entitlement to damages. 

Procedural History. CPH filed its Complaint on May 8, 2003 (the "CPH Action"). 

Morgan Stanley filed its Answer on June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismiss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On The Pleadings. The Court held a hearing on these motions on December 12, 2003. On 

December 15, 2003, the Court issued an Order denying both motions. On January 9, 2004, 

Morgan Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss. See 

Florida Rule of Appellate Procedure 9.130(a)(3)(A) (providing for interlocutory appellate review 

of non-final orders "concerning venue"). On February 20, 2004, the Court consolidated CPH's 

action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH and 

MacAndrews & Forbes Holdings Inc. 

B. Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., 

et al. (Case No. 03 CA-005165 AI) 

Background. This action arises out of the same series of financial transactions as the 

2 

\ j 
_j 
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F CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF") and other lenders entered 
i 

.,,,\"'---. 
into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller 

compames. 

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings Inc. ("MAFCO") and CPH provided false 

information to MSSF about the "synergies" that Sunbeam would achieve from the combination 

of Sunbeam and Coleman. MSSF alleges that Defendant's inflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges that 

it suffered hundreds of millions of dollars in damages when Sunbeam declared bankruptcy in 

February 2001 and defaulted on acquisition-related loans. MSSF has alleged claims for fraud and 

negligent misrepresentation, and has reserved the right to seek punitive damages. CPH denies the 

material allegations in MSSF's Complaint and also denies MSSF's entitlement to damages. 

Procedural History. MSSF filed its Complaint against MAFCO and CPH on May 12, 

2003 (the "MSSF Action"). The MSSF Action was initially assigned to Division AG. Because 

the MSSF Action and the CPH Action involve the same series of financial transactions and arise 

from a common set of operative facts, the parties agreed that the two cases are companion cases 

under Local Rule 2.009 and requested a transfer to Division AI, where the first-filed, lower 

numbered CPH Action was assigned. The motion to transfer was granted on June 9, 2003. 

Defendants CPH and MAFCO filed their Answer on June 25, 2003. On February 20, 2004, the 

Court consolidated MSSF's action against CPH and MAFCO with CPH's action against Morgan 

Stanley. 
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II. Report On Discovery In The Two Cases 

A. Morgan Stanley's And MSSF's Position On Discovery 

1. Merits Discovery 

CPR, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discovery in these consolidated actions. The parties have exchanged hundreds of thousands of 

pages of documents, have served and answered multiple sets of interrogatories and requests for 

admission, and have deposed more than two dozen party and non-party witnesses. Discovery in 

both cases is ongoing. 

At the February 20, 2004 Case Management Conference, counsel for Morgan Stanley 

informed the Court that - according to counsel's best estimates - approximately seventy (70) 

additional depositions would need to be completed before the close of fact discovery. Thereafter, 

on or about March 1 1, the parties agreed to take alternate weeks for taking and defending 

depositions. 

Since the February 20 Case Management Conference, twenty-seven (27) additional 

depositions have been completed. Four (4) more depositions have been scheduled and are 

confirmed for the weeks ahead. Morgan Stanley has ten (10) outstanding requests for deposition 

dates of CPH, MAFCO, and Coleman witnesses - and has attempted to secure deposition dates 

for several additional non-party witnesses. At the July 23 Case Management Conference, counsel 

for Morgan Stanley advised the Court that - according to counsel' s best estimates 

approximately forty-three (43) days of deposition testimony remain to be completed. That . 

number will increase, however, in light of additional depositions requested by CPR and MAFCO 

since the July 23 Case Management Conference. CPR and MAFCO have requested the 

depositions of four (4) additional current or former Morgan Stanley employees - and have 

4 

I 
,; 

16div-006334



requested one (1) additional Rule 1.310 deposition (bringing the total number to 7). 

In their Position on Discovery (below), CPH and MAFCO state that thirty (30) 

depositions have been taken by CPH and MAFCO, and fourteen (14) have been taken by MS & 

Co. and MSSF. But those figures - and the table prepared by CPH and MAFCO to summarize 

the depositions - do not accurately reflect the depositions taken by Morgan Stanley. Seven (7) 

of the third-party witnesses identified by CPH and MAFCO as "taken by" CPH and MAFCO 

were, in reality, examined by Morgan Stanley as well. MoreoYer, CPH and MAFCO count the 

Rule 1.310 deposition of Steven Fasman (taken by Morgan Stanley) as a single deposition, when 

in fact Mr. Fasman appeared for two separate Rule 1.310 depositions.' 1 In reality, twenty-one 

(21) witnesses have been deposed by Morgan Stanley. 

The parties have experienced considerable difficulty scheduling depositions in light of 

scheduling conflicts for counsel on both sides and the location of the witnesses, almost all of 

whom are located outside of Florida. CPH and MAFCO have offered witnesses for depositions 

outside of Florida on dates previously established by the Court for Case Management 

Conferences (or on the day before in New York) and have, on several occasions, confirmed (and 

then canceled or postponed) depositions previously set to go forward. 

For example, CPH and MAFCO twice postponed the deposition of Barry Schwartz (now 

completed), postponed the deposition of Bruce Slevin (now completed), and postponed the 

deposition of James Robinson, for various reasons ranging from "unavoidable conflicts" to 

"medical emergencies." Another CPH I MAFCO witness, Lawrence Jones, was only available on 

a day that had been previously scheduled by the Court for a Case Management Conference, and 

is now expected to be unavailable for an unspecified amount of time due to upcoming surgery. 

1 CPH and MAFCO count the corresponding Rule l.310 depositions of Morgan Stanley witnesses as two separate 
depositions. 
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Similar scheduling considerations have required Morgan Stanley to postpone the depositions of 

other deposition witnesses, many of whom no longer work for Morgan Stanley and are no longer 

under its control. 

Even when depositions have been successfully scheduled, the parties have experienced 

difficulties beyond their control that have prevented the deposition from going forward. When 

Mr. Schwartz's deposition was finally scheduled and confirmed for June 18, for example, the 

deposition needed to be postponed (for a third time) because Morgan Stanley's attorneys were 

unable to make it to New York for the deposition due to inclement weather and cancelled flights. 

Morgan Stanley is of course willing to accommodate the legitimate scheduling 

considerations of witnesses and their counsel - but these schedule conflicts and difficulties have 

prevented the parties from proceeding with depositions at the pace contemplated during the 

February 20 Case Management Conference. 

Finally, the parties have had to divert resources away from deposition discovery to 

address collateral issues unrelated to the merits of these consolidated actions. These issues are 

discussed in the next section. 

2. Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause. On May 14, 2004, the 

Court converted CPH's Motion for a Rule To Show Cause into a Motion for Contempt. On July 

30, 2004, Morgan Stanley filed its Motion to Dismiss or Strike Plaintiffs Motion For Contempt. 

That motion, which is based on the Court' s determination and July 26 Order that the Settlement 

Agreement was properly in the public domain as part of the Court's public file since December 

2003, will be heard during the August 13 Case Management Conference. If granted, Morgan 

Stanley's Motion to Dismiss or Strike would obviate the need for further non-merits discovery, 
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and would allow the parties and the Court to return their full attention to the merits of these 

consolidated actions. 

On March 1 9, CPH served its first set of interrogatories relating to its motion for 

contempt. Morgan Stanley responded to those Interrogatories on June 16, 2004 and provided 

supplemental responses to CPH on June 29, 2004. On July 12, 2004, the Court entered an Order 

directing Morgan Stanley to supplement its responses to those Interrogatories within twenty 

days, including certain responses to be filed directly with the Court under seal. Morgan Stanley 

provided the non-privileged portions of its amended responses to CPH on August 2, 2004. 

Morgan Stanley has completed the in camera portion of its amended responses and is prepared to 

submit the in camera portion directly to the Court, pending the Court's ruling on Morgan 

Stanley's Motion for Enlargement of Time, which will be heard during Uniform Motion 

Calendar on August 10. 

On May 28, CPH served its second set of interrogatories relating to its motion for 

contempt - together with a set of document requests relating to that motion. On that same date, 

Morgan Stanley served its own interrogatories and requests for documents on CPH relating to 

CPH's motion for contempt. The parties served responses and objections to this "second wave" 

of non-merits discovery on June 28, 2004. Based on correspondence received from CPH and 

MAPCO, Morgan Stanley expects additional "waves" of non-merits discovery to be served in the 

weeks and months ahead, further diverting the parties from the merits. 

CPH's contempt motion, together with CPH's related Motion to Allow Arthur Andersen 

Access to Confidential Transcript (filed May 5, 2004) and other motions relating to the 

confidentiality of documents and pleadings, have required extensive additional briefing, 

necessitated attendance of counsel at multiple specially-set hearings in Florida, and the 
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preparation of non-merits discovery requests and responses. CPH's objections also have --\ 
} 

prevented attorneys from Kellogg, Huber, Hansen, Todd, and Evans P.L.L.C. (''KHHTE") from 

participating as co-counsel and assisting with discovery. These satellite issues have prevented 

the parties from conducting depositions at the pace originally contemplated during the February 

20, 2004 Case Management Conference. 

CPH and MAFCO, acting in concert with Arthur Andersen, are using the non-merits 

discovery served in these cases to manipulate the proceedings in these consolidated actions and 

Civil Action No. 04-22577 AA, now pending before Judge Miller. In pleadings filed with Judge 

Miller, Arthur Andersen has moved for sanctions against Morgan Stanley, sought to disqualify 

Morgan Stanley's attorneys in that action, and moved to stay all discovery in that action. 

Simultaneously, CPH (who has professed a "unity of interest" with Arthur Andersen) has sought, 

through the non-merits discovery served in these consolidated actions, to discover detailed 

information regarding Morgan Stanley's damages claims in the Civil Action No. 04-22577 AA. 

CPH seeks this information despite the fact that Arthur Andersen is not a party in these 

consolidated actions; Kirkland & Ellis LLP does not represent Morgan Stanley in Civil Action 

No. 04-22577 AA; and CPH has objected to Morgan Stanley's chosen counsel (KHHTE) from 

appearing in these consolidated actions. 

The satellite issues and gamesmanship described in this section have prevented the 

parties from conducting depositions at the pace originally contemplated during the February 20, 

2004 Case Management Conference. 

B. CPH'S And MAFCO's Position On Discovery 

CPH and MAFCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAFCO object to the remaining statements concerning discovery as incomplete, misleading, and 
_} 
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self-serving on the part of Morgan Stanley and MSSF. CPH and MAFCO expressed these 

objections to Morgan Stanley and MSSF, and requested that a neutral statement of the discovery 

status be substituted, but Morgan Stanley and MSSF refused that request. Consequently, CPH 

and MAFCO provide the account of discovery that follows, 

1. Deposition Discovery 

As of August 20, 2004, 44 depositions have been taken. Of those depositions, 30 have 

been taken by CPH and MAFCO, and 14 have been taken by Morgan Stanley and MSSF: 

Boone, Shani Morgan Stanley 04/22/2004 CPH/MAFCO 

Chang, Tyrone Morgan Stanley 01/08/2004 CPH/MAFCO 

Conway, Andrew Morgan Stanley 06/04/2004 CPH/MAFCO 

Fuchs, Alexandre Morgan Stanley 02/13/2004 CPH/MAFCO 

Hart, Michael MSSF 05/19/2004 CPH/MAFCO 

Kitts, Robert Morgan Stanley 02/12/2004 CPH/MAFCO 

MS/MSSF (by John Plotnick) Morgan Stanley 09/09/2003 CPH/MAFCO 

MS E-mail Rep.(Robert Saunders) Morgan Stanley 02/10/2004 CPH/MAFCO 

Rafii, Lily Morgan Stanley 04/02/2004 CPH/MAFCO 

Savarie, Andrew Morgan Stanley 01/22/2004 CPH/MAFCO 

Seth, Ishaan Morgan Stanley 07/30/2004 CPH/MAFCO 

Smith, R. Bram MSSF 02/24/2004 CPH/MAFCO 

Strong, William Morgan Stanley 12/04/2003 CPH/MAFCO 

Stynes, James Morgan Stanley 07/13/2004 CPH/MAFCO 
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Tyree, John Morgan Stanley 09/15/2003 CPHtMAFCO 

Tyree, John Morgan Stanley 11114/2003 CPHIMAFCO 

Webber, Joshua Morgan Stanley 05/18/2004 CPH/MAFCO 

07/14/2004 CPHIMAFCO 

CPHIMAFCO 

; 
Whelan, Christopher Morgan Stanley 

!---.����������+-����---+�����-l-��-��--1 
Wright, William Morgan Stanley 07/01/2004 

Yoo, Gene Morgan Stanley 06/16/2004 CPHIMAFCO 

\\�!;A,��/r;����v/�::i��if���\::riv�(��;;��:���A�:-:� �': ,� <Py �A.
"A

x� 

�� \:,� ,,� ':,�?<:',,A> �,; 
��' =:::.-, __ ,_, �-��� A 0 

I Drapkin, Donald 

i ! Engelman, Irwin 

i 
! Gifford, Frank 

! Ginstling, Norman 
! 

i MAFCO (by Steven Fasman) 

! Page, Joseph 
[ 

, Salig, Joram 

i Schwartz, Barry 
i 

; Shapiro, Paul 
i 

! Shapiro, Paul 

' Slotkin, Todd 

Slovin, Bruce 

Bornstein, Lawrence 

Brockelman, Mark 

MAFCO 0612412004 MS 

MAFCO 08/04/2004 MS 

MAFCO 07/22/2004 MS 

MAFCO 0410612004 MS 

MAFCO 
09/15/2003 MS 
0112112004 

MAFCO 04/27/2004 MS 

MAFCO 07/08/2004 MS 

MAFCO 0612512004 MS 

MAFCO 06/08/2004 MS 

MAFCO 07/28/2004 MS 

MAFCO 07/07/2004 MS 

MAFCO 05/12/2004- MS 

Arthur Andersen 01115/2004 CPHIMAFCO 

Arthur Andersen 01/14/2004 CPHIMAFCO 11 
--------·------·------'----------__i. _____ -_L_ _____ __J 
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Denkhaus, Donald Arthur Andersen 11106/2003 CPH/MAFCO 

Duffy, Robert 
Credit Suisse First 

Boston 

MS 
07/08/2004 

Geller, Steven 
Credit Suisse First 

Boston 

MS 
07/30/2004 

Kistler, Vance Arthur Andersen 10/29/2003 CPH/MAFCO 

Pastrana, Dennis Arthur Andersen 01112/2004 CPH/MAFCO 

Pruitt, William Arthur Andersen 01113/2004 CPH/MAFCO 

Dean, Alan 
Davis Polk& 

Wardell 

CPHIMAFCO 
06/03/2004 

Lurie, James 
Davis Polk& 

! 
Wardell 

06/18/2004 CPH/MAFCO 

Stack, Heather 
Davis Polk & 

Wardell 

CPH/MAFCO 
0512512004 

Y ales, Scott Sunbeam 11124/2003 CPH/MAFCO 

In addition, both sides have requested deposition dates for certain individuals, and 

expressed interest in deposing still other individuals. Although Morgan Stanley and MSSF 

attempt to make it appear as if scheduling issues have been caused solely by CPH, in fact, 

Morgan Stanley and MSSF frequently have delayed providing dates for depositions and have 

changed previously set dates. In any event, Morgan Stanley' s and MSSF's finger-pointing is 

irrelevant, because there is no motion pending before this Court concerning deposition 

scheduling - indeed, to date, no such motion ever has been filed. 

Concerning counsel for Morgan Stanley' s and MSSF's estimates about the depositions to 

be taken, CPH and MAFCO believe that counsel' s estimate is exaggerated. In any event, given 
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that approximately 10 attorneys presently are appearing for Morgan Stanley and MSSF in this 

case, Morgan Stanley and MSSF certainly have the resources to complete all necessary 

depositions within any schedule dictated by the Court. 

2. Discovery concerning CPH's motion for contempt 

The parties have served interrogatories and document requests on each other in 

connection with CPH's motion for contempt. Because Morgan Stanley's and MSSF's responses 

to the discovery requests that CPH and MAPCO served on March 19 were insufficient, however, 

CPH and MAFCO filed a motion to compel. On July 12, this Court entered an order granting that 

motion in part, and directing Morgan Stanley and MSSF to provide further information within 20 

days. On August 2, Morgan Stanley and MSSF purported to provide non-privileged information 

in compliance with the July 12 order, but Morgan Stanley and MSSF did not comply with the 

Court's direction to provide privileged information for in camera review. Instead, Morgan 

Stanley and MSSF filed a motion to enlarge the deadline for doing so. The in camera materials 

were submitted to the Court following the August 13 case management conference. 

CPH and MAFCO also served further interrogatories and document requests m 

connection with CPH's motion for contempt on May 28, and Morgan Stanley and MSSF have 

served responses to those discovery requests. Because CPH and MAFCO believe that the 

responses are deficient in many respects, however, CPH and MAPCO filed a motion to compel. 

The Court made some rulings on that motion at the July 23 case management conference, but did 

not complete its review of the motion. CPH and MAPCO have re-noticed the motion for the 

upcoming case management conference on Au�st 2 7. 
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ill. Pretrial Schedule 

On February 24, 2004, the Court entered an order setting this matter for trial in January 

2005, and on March 23, 2004, this Court entered an Agreed Order setting the pretrial schedule in 

this matter and scheduling trial to begin on January 18, 2005. At the case management 

conference on July 23, this Court stated that it would·be extending th� trial date to March 2005. 

The Court directed the parties to come to the August 13 case management conference prepared 

to discuss scheduling the trial as well as associated adjustments to the pretrial schedule. 

At that case management conference, the CoU11 indicated that depending on the 

disposition of the motion for contempt, the Court might go back to an earlier trial date. In an 

Order entered after the case management conference, the Court directed the parties to come to 

the August 27 conference "prepared to discuss with specificity each party's ability to be prepared 

for trial beginning January 18, 2005." 

Dated: August 20, 2004 

Johrl carola (FL Bar No. 169440) o�q\,()°t 

SEARCY, DENNEY, SCAROLA, 
ARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33402-3626 
(561) 686-6300 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 
Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

ose Ianno, Jr. (FL Bar No. 
CARL TON: FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Su_ite 1200 
Washington, D.C. 20005 
(202) 879-5000 
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Counsel for Morgan Stanley & Co., Inc. and 
Morgan Stanley Senior Funding, Inc. 
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FAX TRANSMITTAL 

Date: August 20, 2004 

To: Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 

Joseph Ianno, Jr., Esq. 
Carlton Fields, P.A. 

From: Stephen P. Baker 
312 840-7211 

Employee Number: 

312 527 0484 P.01/[14 

�ENNER&.BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611-7603 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: 202-879-5200 
Voice: 202-879-5993 

Fax: 561-659-7368 
Voice: 561-659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: 4 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Candi Extension: 6387 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 
����������������� 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and location set forth below: 

DEPONENT DATE AND TIME 

I Brooks Harris I September 14, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017. The deposition will be recorded by videotape and stenographic means. 
The deposition will be taken before a person authorized to administer oaths and will continue 
day to day until completed. 

The videotape operator will be Esquire Deposition Services located in New York, New 
Yprk. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 20th day of August 2004. 

Dated: August 20, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

e of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 

Suite 1400 
West Palm Beach, FL 33401 

JENNER AND BLOCK LLP 

SERVICE LIST 

- 3 -

312 527 0484 P.D4/04 

TOTAL P.04 

16div-006347



0812012004 15:48 FAX 141001/005 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLE .1AN (PARENT) HOLDINGS I�C., 
Plaintiff, 

vs. 

MOJ�C AN STANLEY & CO., INC., 
Defendant. 

I -------------------

CASE NO. CA 03-504:5 Al 

MOH..( AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

VS. 

MAt �; _NDREWS & FORBES HOLDINGS, INC., 
et al, 

Defendants. 

---_________________ / 

COLEMAN (PARENT) HOLDINGS INC.'S AND 

l\IACANDRE\VS & FORBES HOLDINGS, INC.'S 

l' 1EMORANDUM IN OPPOSITION TO MORGAN STANLEY'S MOTION TO 
COMPEL PRODUCTION OF DOCUMENTS 

Coleman (Parent) Holdings Inc. ("CPI-I") and MacAndrews & Forbes Holdings, Inc. 

("M .\:·co"), by their attorneys, respectfully submit this response to Morg2J1 Stanley's motion to 

comp� I production of a 1999 Repo1t (erroneously identified by Morgan Stanley as a 1998 

Rep )I") for the Board of Directors of Sunbeam that \x.1as prepared by the Skadden Arps law firm. 

Neither CPH nor MAFCO has a copy of the 1999 Report within their possession, 

cust )Cy, or control. Based on an inquiry following the July 28, 2004 deprn;ition of Paul Shapiro, 

ho\ve\ er. Jenner & Block determined that MAFCO in-house attorneys stll have a copy of the 

exb; bi .s that were attached to the 1999 Report. MAFCO attorneys obtained the exhibits in 1999 

when hey were providing legal assistance to Sunbeam, pursuant to an unde1iaking in an August 

199 � ettlement agreement between Sunbeam and CPH, which stated that Ct'H and associated 

coIT p< nies such as MAFCO would "provide assistance and suppcrt to Sunbea m " on 
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"con pl ance, litigation, insurance, regulatory and other legal matters." See 8112/98 Settlement 

Agreer 1ent i13(d)(v). 

After receiving Morgan Stanley's motion, v.re contacted Snnbe:m1 to cletermine \Vhether il 

intenje: j to invoke the privilege . 1 Sunbeam has advised us that it does invoke the privilege. 

[n addition, Morgan Stanley's assertion (at 5) that the privilege has been waived because 

Mr. : ;11 1piro made voluntary disclosure�; during his deposition regarding the 1999 Report \V ith out 

any )t ection from counsel, is without merit. There was no waiver of the privilege by Mr. 

Shai: ire or by counsel for CPH and MAFCO because neither of those individuals bad the 

authmi y to \Vaive Sunbeam's privilege. Mr. Shapiro, as Morgan Stanley :oncedes (at 5), is "a 

form :::r Sunbeam executive" (Ivforgan Stanley also states that Mr. Shapiro is "a cmTent MA..FCO 

exec lt1 ve," but by the time of his depos ition session on July 28, 2004, he had left MAFCO). A 

forrn�r Sunbeam executive has no authority to waive Sunbeam's privilege. And the Jenner & 

Bloc< ittomey who attended the deposition on behalf of CPH and MAFCO obviously had no 

authi Jri :y to \vaive Sunbeam's privilege either. 

Finally, contrary to Morgan Stanley's assertion (at 5}. Mr. Shapiro ,jjd not testify "to the 

proc !S: and to the substance of the repo1i" at his deposition. As Mr. Shapiro's testimony 

csta[ li hes (MS Mot., Ex. 4, at 361: 14-364:8), be remembered little or nothing about the report. 

Thrn, : .1r. Shapiro did not waive the privilege by making selective disclosures about the 1999 

Rcpc •11 even if he had authority to waive Sunbeam's privilege - which he dearly did not. 

------------
1 Sir cc emerging from bankruptcy, Sunbeam has been known as American ::-:i:ousehold, Inc. 

2 
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Conclusion 

Because neither CPH nor MAFCO has a copy of the 1999 Report, rnd because Sunbeam 

has in Jked the privilege, Morgan Stanley's motion to compel should be denied. 

Date j: August 20, 2004 

Jero: d ;. Solovy 
Ron; tic L. Manner 
Jeffr �:y T. Shaw 
JEN -.JJ :R & BLOCK LLP 
One IE M Plaza 
Chic af o, Illinois 60611 
(312): 22-9350 

11414 4 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. and 
MACANDREW$ & FOR�ES HOLDINGS, INC. 

/ 
By: ______ "-.._· �-·--"·· ... '-;··_···._,_,· __ __;_/_,'-,_�·_·····_·· __ 

One of Its Afiorrieys \/ 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33L.02-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tru� a11d correct copy of the foregoing has been furnished by 

�? .. . ·:·;·7�·.�-
F ax : _n I Federal Express to all counsel on the attached list on this )'\ r, day of 

,.1 I . 

. - .· .·· / ,(·----�/·_:��:i(i-_, -�./�----�.,�"""�---------
JACK SCAROLA / ! ' 
Fiorida Bar No.: 169440 

� ....... 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parcnt)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joser h anno, Jr., Esquire 
Carlt )11 Fields, ct al. 
222 I.a: _eview Avenue 
Suite 1 '1 JO 
\Nest P t!m Beach, FL 33401 

Thoria D. Yannucci, P.C. 
Thoria. A. Clare 
Brett IV cGurk 
Kirkar d and Ellis 
655 · 5 h Street, N.W .. Suite 1200 
\Vashir gton, DC 20005 

Jerol j: ;_ Solovy, Esq. 
J em); !r � Block LLP 
One :B \!1 Plaza 
Suite 4 WO 
Chic ig ), IL 60611 

141005/005 

!:OUNSEL LIST 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s). 

I 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, Dallas, TX 75219. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on September 17, 2004, at the offices of HA YNES AND BOONE, LLP, 901 Main 

Street, Suite 3100, Dallas, Texas 75202. The deposition will be videotaped and will continue 

from day to day until completed. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page I 
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Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on September 17, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 

3100, Dallas, Texas 75202. 

OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar # 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: August 20, 2004 

Respectfully submitted, 

Michael C. Occhuizzo 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 20th day of August, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

Michael C. Occhuizzo 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 

execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 

Dallas, TX 7 5219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 

Street Suite 3100, Dallas, Texas 75202, on Friday, September 17, 2004 at 9:30 a.m. to give 

testimony at a videotaped oral deposition and to permit inspection and copying of documents or 

tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 

inspection and copying of the following documents or tangible things described in the attached 

Exhibit 1. These documents and materials shall be brought with the witness and produced prior 

to the deposition on September 17, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 

3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 

served upon that person may be deemed a contempt of the court from which the subpoena 

is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confinement, or both. TEX. R. C1v. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 

of execution or the witness's signed memorandum showing that the witness accepted the 

subpoena. 

ISSUED on August 20, 2004. 

an Tre de 

exas S ate Bar No. 24034176 

KIRKLAND & ELLIS LLP, 

655 15th Street, N.W., Suite 1200, 

Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 

the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 

on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 

of record Thomas D. Yannucci, P .C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 

Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 

Joseph lanno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, 

West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAPCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success'', and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

l 0. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concernmg Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.­

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SEC v. Dunlap, No. 

01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 01-06062AN (151h Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall meanin the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery requests all 

responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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IN THE CIRCUIT COURT OF TIIE_. 
FIFTEENTH JUDICIAL CIRCUIT 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain docwnents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford' 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, � 0682.0-2823 I • .... -·.:.. �� .• 

.ii \vPBJsiJ3B6.I 
' ) ·�f .· 

I 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY 10019 

Steven K. Geller 
30 I East 79th Street, Apt 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WP11#'73386.I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
I 020 l 91h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the pov.rer of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

. ' . . . . ..� .;; . 

. · �>-Dt,.f, ... . .,,.,,.1 , ... , 

__ ___,...,._,,·�- -----.-'·.....,.-___ .1_,,_-'.:_:t� ... ELIZAB!h'H.._T; fyf.AASS ,· 

Circuit Court Judge. :. • 

3 
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Coleman ( Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D .C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

Wl'B#S73386.1 4 
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CARLTON FIELDS, P.A. 

Espercnte 
222 Lakeview Avenue, Suite 1.400 

We�t Polm Beach, Florido 33.401-6149 

Date: August 20, 2004 

To: Jack Scarola, Esq. 
Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq. 

ATIORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, Wast Palm Beach, FL 33.402-0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax Number 
(561 I 689-6300 1561 I 684-5816 

{3121 923-2711 (3121 840-7671 

(312) 840-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Joseph lanno, Jr. (56 l J 659 .7070 (5611 659.7368 

Client/Motter No.: 47877 /14092 Employee No.: 

Total Number of Pa�1 Being Transmitled, Including Cover Sheet: 13 

Me5$0ge: To follow please find a copy of Morgan Stanley's Opposition to Motion to Compel 
Supplementation of Responses to Requests for Admission. 

�001/013 

D Origincil to Follow Via Regular Mail 0 Originol will Nor be Sent 0 Original will follow vie Overnight Courier 

The informo�on contained in thi� facsimile message is ottornay privileged cmd c:o!'llidentiol informo�on intended only for the use of the 
individual or entity narned obove. IF the rMder of this message is not the inrended recipient, you ore hereby notified that ony 
disseminafon, distribu�on or copy of thi� communication is stric�y prohibited. IF you nave received this c:ommunicotion in error, please 
immediately notify us by telephone (if long distonc:e, please coll collect) ond relurn the origil'lal rne��a9e to us at the obove address vio the 
U.S. Postal Service. Thonk you. 

T elecopier operator: 

WPB#567902.6 

Miami 

If there cue any problems or c:omplicclions, pleose natily us Immediately ot: 

Orlon do 

561 .659 .7070 

C A R LT O N F I E L D S, P , A , 

St. Petersburg Tollahassee Tempo West Palm Beoch 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff., 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

MORGAN STANLEY SENlOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN TIIB FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 Al 

CASE NO: CA 03-5165 Al 

MORGAN STANLEY'S OPPOSITION TO COLEMAN (PARENT) HOLDING INC.'S 
AND MACANDREWS & FORBES HOLDINGS INC.'S MOTION TO COMPEL 

SUPPLEMENTATION OF RESPONSES TO REQUESTS FOR ADMISSION 

Coleman (Parent) Holdings, fuc.'s anc;i MacAndrews & Forbes Holdings Jnc.'s 

(collectively "CPH'') Motion to Compel Supplementation of Responses to Requests for 

Admission improperly seeks to impose discovery obligations on Morgan Stanley that exceed the 

requirements of Fla. R. Civ. P. 1.370, which establishes the standard for responses to requests for 

admission. Accordingly, the motion must be denied. 

BACKGROUND 

1. On July 6, 2004, CPH Sel'Ved its Second Set of Requests for Admission, 

consisting of two separately-numbered requests. Requests for Admission Nos. 1 and 2 both 

relate to documents bearing bates-numbers Morgan Stanley Confidential 084771 through 

0085783 and Morgan Stanley Confidential 0094003 through 0094032. 

WPB#583693.1 
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2. The documents referenced in Requests for Admission Nos. 1 and 2 are 

personnel evaluation materials for 28 current and former Morgan Stanley employees, consisting 

of 1044 pages. Morgan Stanley produced the referenced personnel evaluation materials to CPH 

pursuant to this Court,s March 15, 2004 Order. The referenced docwnents also are subject to the 

Court's April 25, 2004 Protective Order, which limits the use of personnel evaluations during 

depositions. 

3. Request for Admission No. 1 asked Morgan Stanley to "[a]dmit that 

documents bates-munbered Morgan Stanley Confidential 084771 through 0085783 and Morgan 

Stanley Confidential 0094003 through 0094032 are true and authentic copies of original 

documents within the meaning of Florida Evidence Code § 90.901 ." (Aug. 5, 2004 Morgan 

Stanley Resp. & Objs. to CPH 2d Req. for Admiss., Admiss. I (Ex. 1),) Morgan Stanley 

responded to Request For Admission No. 1 by admitting that the referenced docwnents are true 

and authentic copies of original docwnents. (Id., Resp. 1.) 

4. Request For Admission No. 2 asked Morgan Stanley to "[a]dmit that 

documents bates-numbered Morgan Stanley Confidential 0084771through0085783 and Morgan 

Stanley Confidential 0094003 through 0094032 are records of regularly conducted business 

activity within the meaning of Florida Evidence Code § 90.803(6)." (Id., Admiss . 2.) Morgan 

Stanley admitted Request For Admission No. 2 in part and denied the request in part. The full 

text of Morgan Stanley's response to Request for Admission No . 2 is set forth below: 

RESPONSE: Admitted in part and denied in part. MS & Co. admits that the 
referenced docwnents are generated in the course of a regularly conducted 
business activity, but denies that the documents, which largely reflect the opinions 
of out-of-court declarants, qualify for the hearsay exception of Florida Evidence 
Code § 90.803(6). MS & Co. reserves all evidentiary objections to the 
admissibility of the referenced documentsi but will not dispute that the documents 
are kept in the ordinary course of its business. 

(Id., Resp. 2.) 

WPB#S83693. l 2 
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5. On August 18, 2004, CPH filed the instant motion to compel seeking an 

Order from this Court directing Morgan Stanley ''to supplement its responses" to Request for 

Admission No. 2, arguing that Fla. R. Civ. P. l.370(a) requires Morgan Stanley to specify the 

''particular portions" of the docwnents that reflect the opinions of out-of-court declarants. (Aug. 

17, 2004 CPH''s & MAFCO's Mot. to Compel Supp. Resps. to Reqs. for Admiss. ii 4.) 

ARGUMENT 

CPH misstates the requirements of Fla. R. Civ. P. 1.370. Without citing any authority, 

CPH argues that Rule l.370(a) requires a party responding to a request for admission to be "as 

specific as possible" concerning its denials. (CPH Motion 13.) But that requirement - which 

appears nowhere in Rule 1.370 or the Florida case law interpreting it - is squarely rejected by 

the express terms of Fla. R. Civ. P. I.370(a). To the contrary, the obligation sought to be 

imposed by CPH in jts motion would tum the express requirements of Rule 1.370 on its head. 

Rule 1.370(a) clearly states the requirements for responding to a request for admission: 

A denial shall fairly meet the substance of the requested admission, and when 
good faith requires that a party qualify an answer or deny only part of the matter 
of which an admission is requested, the party shall specify so much of it as is true 
and qualify or deny the remainder. 

Fla. R. Civ. P. 1.370.l 

Rule 1.3 70( a) - by its express terms - does not require a party responding to a request 

for admission to "specify" the portions of the request the party intends to deny. Rather, where a 

request for admission is comprised of a "part" to be admitted and a ''part" that is to be denied, 

Rule l .370(a) requires only that the responding party "specify so much of [the request] as is 

1 The quotation of Fla. R. Civ. P. 1.370(a) that appears in Paragraph 3 ofCPH's Motion is inaccurate. Rule l.370(a) 
states that a denial shall "fairly" meet the substance oftbe requested admission. Fla. R. Civ. P. l.370(a). Thl': 
quotation that appears in CPH's Motion om.its this requirement. 

WPB#S83693.l 3 
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true." Id. The responding party is directed to "qualify or deny the remainder, of the request. 

Id. (emphasis added). Accordingly, Rule 1.370(a) expressly permits Morgan Stanley to 

"specify" the portions of Request for Admission No, 2 that are true - and "deny," without 

additional specification, "the remainder." Id. 

CPH's Request for Admission No. 2 asks Morgan Stanley to admit that the referenced 

personnel evaluation documents are "records of regularly conducted business activity within the 

meaning of Florida Evidence Code § 90.803(6)." (Ex. 1, Admiss 2.) That request is comprised 

of at least two "parts." First, the request asks whether the referenced documents are "records of 

regularly conducted business activities," which is only one of the required elements that must be 

established to meet the hearsay exception of Florida Evidence Code § 90.803(6). Second, the 

request for admission Morgan Stanley to admit that the documents meet all of the requirements 

of Florida Evidence Code§ 90.803(6).2 

Morgan Stanley's response to Request for Admission No. 2 answered both "parts" of 

CPH)s request - and ••specified"' the "parts" of the request that are true. Morgan Stanley 

admitted that the referenced documents were "generated in the course of a regularly conducted 

business activity'' and that the documents are "kept in the ordinary course of its business." (Ex. 

l, Resp. 2.) Morgan Stanley denied the ''remainder" of the request because - for the reasons 

stated in the response - the referenced documents meet all of the requirements of Florida 

Evidence Code § 90.803(6). Accordingly, Morgan Stanley's response "fairly meets" the 

substance of Request for Admission No. 2. 

21bis conclusion is confirmed by a review of Florida Evidence Code§ 90.S03(6)(a)-(c), which sets forth all of the 
requirements that must be established before a document will qualify for the "business records" hearsay exception. 
All of the requirements in these three subsections are grouped under the single subheading "Records of Je:gularly 
conducted business activity." See Fla. Evidence Code§ 90.803(6). 

WPB#58l693. l 4 
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CPH argues that it is not sufficient for Morgan Stanley's response to "refer to an 

undifferentiated group of documents" when identifying its basis for denying portions of the 

request. (CPH Motion � 4.) But it is CPH (not Morgan Stanley) that has failed to comply with 

the requirements of Rule 1.370(a) in that regard. Fla. R. Civ. P. 1 .370(a) requires that "[e]ach 

matter of which admission is requested shall be separately set forth.ti CPH's Request For 

Admission No. 2, which itself refers to "an undifferentiated group'' of 77 documents consisting 

of 1044 pages, in a single request, fails to meet this requirement. Having served a blunderbuss 

request that does not distinguish between individual documents or "particular portions" of 

documents (CPH Motion� 4), CPH cannot complain that Morgan Stanley framed its response in 

similar terms. In this respect as well, therefore, Morgan Stanlets response "fairly meets the 

substance of the requested admission." 

CONCLUSION 

CPH's Motion should be denied. Alternatively, because Request for Admission No. 2 

relates to an evidentiary issue that will arise (if at all) in connection with motions in limine 

directed to the admissibility of particular trial exhibits, the Court should "determine that final 

disposition of the request be made at a pretrial conference or at a designated time before trial," as 

expresslypermitted by Fla. R. Civ. P. l.370(a). 

WPJ:\#583693.l 5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the below listed service list by facsimile and Federal Express on this 20th 

day of August, 2004. 

Thomas D. Yamlucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile; (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Wl'B#S83693. l 
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EXHIBIT 1 
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IN THB FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
PlaintiH: 

'VS. 

MORGAN STANLEY & co.) INC., 
Defendant. 

��--------���--------�------------�--'' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS,, INC., 
Defendant. 

CASE NO: CA 03-5045 Al 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY & CO., INC.'S RESPQNSES AND OBJECTJONS TO COLEMAN 
<PARENTI HOLDINGSJNC.'S SECOND SET OF REQUESTS FOR ADl\fISSIQN 

Def�dant Morgan Stanley & Co. Incorporated ("MS & Co.H), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1.370, hereby ra.pond6 and objects to Coleman 

(Parent) Holdings lnc.'s {"CPH") Second Set of Requem for Admission. 

INITIAL OB.'IEQJONS 
1. MS .& Co. o.bjects to CPH�s Second Set of �uests . for Admissio� including all 

De�tion� to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS� Co. objects to CPH's Second Set of �uests for Admission to :the extent that they 

seek information protected from disclosure by the ptto�ey-Glient privilege> the work product 

. doC�e, or any other applicable privileg� doctrine, immunity or l;llle.' 
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3. MS & Co. objects to the definitions of "Morgan Stanley" an� 0MSSF" to the extent that 

they include MS & Co. ts or MSSF's CO\DlStl in this litigation and entities not a party to this 

action. Specifically, MS & Co. inteiprets these definitions to exclude Kirkland & Ellis U.P and 

Carlton Fields, P .A and aftiliates, parents, and others not a party to this action. 

4. MS & Co. objects to the Requests for Admission as unduly bu;rdensoroe, abusive, and 

vexatious, since many of them are duplicative and constitute an �ecessary waste of time � 

concem factual allegations UDiquely within the possession of CPH, MAFCO, or third parties, 

which could be confirmed with less expense and burden on the parties through more traditional 

techniques of discovery. 

5. MS & Co. incorporates. as though.fully set forth therein, these General Objections into 

each of the ResponBeS and Objections set forth below. 

RESPONSES 

1. Admit that· documents bates-numbered Morgan Stanley Confidential 084771 

through 0085783 and Morgan Stanley. Confidential 0094003 through 0094032 are true. and 

authentic copies of original documents within the meaning of Florida Evidence Code § 90.901. 

gs:eoNSE: Admitted 

2. Admit that documents bates-numberecl Morgan Stanley Confidential 0084771 

through 0085783 lillld Morgan Stanley Confidential 0094003 through 0094032 are records of 

regUlarly conducted business activity within the meaning of Florida Evidence Code § 90.803(6). 

RESPONSE: Admitted in part and dc;a:lled m part. MS & Co. admits that the referenced 
documents arc gCDerated in the course of a regularly conducted business activity, but denies that 
the dooumen� which largely retiect the opimons of out-of-court ·declarants� qualify for the 
hearsay exception of Florida Evidence Code § 90.803(6). MS & Co. teserVeS all evidentiary 
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objections to the admissibility of the referenced documents, but will not dispute that the 
documents are kept in the ordinary course of its business. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the a:ttaehed service list by facsimile and Federal Express on this 51b day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
.Thomas A. Clere 
Zbionette M .. Brown 
KIRKLAND & ELLIS LLP 
655 15th S� N.W .• Suite 1200 
Washingto� D.C. 20005 
Telephone: (202) 879.-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
ITlCOrporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A.. 
222" Lakeview Ave., Suite 1400 
West Pa.ltn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
B-mail: jiaqno@carltonfields.com 
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Jack Scarola 
SEARCYtDENNEY,SCAR.OLA, 
BARNHARDT & SBIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, PL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK. LLC 
One IBM Plu.a, Suite 400 
Chicago,JL 60611 

CARLTON FIELDS WPB f41013/013 

SERVICE LIST 

16div-006383



o a; �ro 12 o o 4 1 s : 5 1 F' /\ x 5 s 1 s 5 s 13 s s C A R L T O N  FIE L D S  W P B  

CARLTON FIELDS, P.A. 

Esperanle 
222 Lakeview Avenue, Suite 1400 

West Polm Beach, Florida 33401-6149 

Date: August 20, 2004 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, We5t Pclm Beach, FL 33402-01.50 

Tel 561.659.7070 fox 561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

�001/048 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (P ARENI') HOLDINGS, INC.1 

Plaintiff, 

vs. 
MORGAN STANLEY & C0.1 lNC.1 

Defendant. 

MORGAN STANLEY SENIOR FUNDIN"G, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.9 
Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC.'S OPPO�ITION TO 
COLEMAN (PARENT) HOLDING INC.'S AND MAC,ANDREWS & FORBES 

HOLDINGS INC.'S MOTION TO COMPEL COMPLETE ANSWERS TO 
INTERROGATORY NOS. I AND 3 IN MAFCO'S FIRST SET OF 

INTERROGATORIES TO MORGAN STANLEY SENIOR FUNDING. INC. 

Coleman (Parent) Holdings, Inc.'s and Mac.Andrews & Forbes Holdings Inc.'s 

("MAFCO" and collectively ''CPH") motion to compel further responses to Interrogatory Nos. 1 

and 3 should be denied because: (1) Morgan Stanley Senior Funding, Inc. ("MSSF") has 

provided complete responses to MAFCO's interrogatories that comply with the Florida Rules of 

Civil Procedure and the standard of practice established by the Court and the parties in this case; 

and (2) CPH's motion improperly asks this Court to rewrite MAFCO's vague and overbroad 

interrogatories. 

BACKGROUND 

1. On June 22J 2004, MA.FCO served its First Set of Interrogatories. Interrogatories 

Nos. 1 and 3, those at issue in this motion to compel, relate to the potential synergies resulting 

WPB#583717. I 
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from the proposed combination of Sunbeam and Coleman. More specifically, they inquire about 

Morgan Stanley's reliance on synergy information, and Morgan Stanley's involvement in the 

creation, development, preparation or use of certain synergy documents. 

2. Interrogatory No. 1 asks MSSF to "(i]dentify each individual who relied upon 

Exhibit A or information derived from Exhibit A, in whole .or in part, at any time and for any 

purpose. For each individual, describe in detail when and how each individual relied upon 

Exhibit A or in information derived from Exhibit � and what ·each individual did with the 

information contained in Exhibit A or derived from Exhibit A." (Aug. 9, 2004 MSSF Resp. & 

Objs. to MAFCO's 1st Set oflnterrogs., Interrog. 1 (Ex. 1) ("MSSF Resp.").) MSSF responded 

fully to this Interrogatory. (Id., Resp. 1.) 

3. Interrogatory No. 3 asks MSSF to "[i]dentify each individual involved in creating, 

developing, preparing, or using the· following documents, or the information contained therein: 

MORGAN STANLEY CONFIDENTIAL 3136, 3931, 33911� 36113, 31983-31984, 84007-

84010, and 84012-84019. As to each person identified, describe in detail that individual's role in 

creating, developing, preparing, or using such documents or the information contained therein." 

(Id., Interrog. 3.) Again, MSSF responded fully to this Interrogatory. (Id., Resp. 3.) 
. 

4. On August 17, 2004, CPH and MAFCO filed the instant motion to compel 

seeking an Order directing MSSF "to provide supplemental answers to Interrogatories Nos. 1 and 

3 in MAFCO's first set of interrogatories," arguing merely that MSSF's responses were "patently 

inadequate." (Aug. 17, 2004 CPH's & MAFCO's Motion to Compel Complete Answer to 

Interrog. Nos. I & 3 in M.AFCO's 1st Set of Interrogs. to MSSF at 3, 6.) 

WP9#5837 I 7. l 2 
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ARGUMENT 

1. MSSF's Responses Are Complete Pursuant To The Florida Rules And Prior 
Findings Of This Court 

141 004/048 

CPH complajns that MSSF has "failed to provide complete responses to Interrogatories 

Nos. I and 3'' in that MSSF has "Iist[ed] several individuals who 'may have relied' on 

Coleman's synergies estimates" or "who 'may have had a role' in the creation, development, or 

use of particular synergy documents.'' (Aug. 11, 2004 Letter from M. Brody to T. Clare (Ex. 2).) 

This criticism is without merit. 

MSSF has responded to MAFCO's interrogatories in good faith and to the best of its 

ability - i.e., in a manner which is consistent with its obligations under the Florida Rules of Civil 

Procedure. Before responding to MAFCO' s interrogatories, MSSF conducted a thorough inquiry 

into the details and facts underlying MAFCO's requests. As has been the case tlrroughout this 

discovery process, the passage of over six years time since the transaction at issue, and the 

:resignation and/or death of numerous Morgan Stanley personnel who were involved in the 

Sunbeam/Coleman transaction, have limited the availability of information. 

Additionally, MSSF was required to answer the interrogatories based on the broad scope 

and indeterminate nature of MAFCO's interrogatories themselves. Specifically, Interrogatory 

No. 1 requested the identity of "each individual who relied upon Exhibit A or information 

derived from Exhibit A, in whole or in part, at any time for any purpose." (MSSF Resp. , 

Interrog. 1 (emphasis added).) Similarly vague and overbroad is Interrogatory No . 3, which 

sought the identity of ''each individual involved in creating� developing, preparing, or usingu 

certain enumerated synergy documents. (Id., Interrog. 3.) The breadth and vagueness of 

MAFCO,s interrogatories necessarily compound the difficulty in providing absolute certainty in 

MSSF's responses. 

WPB#583717. I 3 
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Nonetheless, MSSF was able to identify a number of current and form.er Morgan Stanley 

employees it believed had relied, either directly or indirectly on Exhibit A in whole or in part, at 

any time, for any purpose, with regard to Interrogatory No. 1, or who it believed, based on its 

investigation, had had a role in the creation, preparation, development or use of the documents 

identified in Interrogatory No. 3. MSSF's good faith effort to respond to the Interrogatories is 

evidenced by the fact that in response to each request for the identity of relevant employees 

associated with a particular topic, MSSF provided MAFCO with a discrete list - one which 

differed according to th� subject matter of the interrogatory, and the corresponding roles of 

Morgan Stanley personnel at the time of the transaction. As Morgan Stanley has argued before, 

"[ s ]hart of omniscience, it is impossible to determine [whether] third parties (former employees) 

[re�ied, either directly or indirectly on Exhibit A in whole or in part, at any time, for any pmpose, 

about any particular topic] ." (April 14, 2004 MS's Opp. to CPH·s Motion to Compel Answers to 

Interrogs. at 3.) 

Furthermore, this Court has already rejected CPH' s efforts to manufacture a dispute 
. ' 

regarding the semantics of MSSF,s interrogatory responses. Specifically, when presented with 

nearly identical arguments in relation to a differing set of interrogatories, this Court determined 

that: 

It's apparent to me that these answers to the interrogatories were 
prepared in good faith, that voluminous information was reviewed 
before they were prepared. This is not a case where we got a list of 
200 people in response and you said they may have information. 
Clearly it was apparent . . . that this was Defendant's good faith 
belief that these people have information, we simply cannot 
confirm for each one that he or she does . . . .  In all honesty, I think 
the responses to the interrogatories sort have met the standard of 
practice that's been established in the case. 

(April 16, 2004 Hrg. at 51�52.) 

WPB#583717.1 4 
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The same standard applies today. The only fact that has changed since the Court last 

heard this issue is that si:x. years, rather than five and a half, have passed since the Sunbeam 

transactiOJ?. closed. Morgan Stanley's former employees still work for others. MSSF has again 

reviewed large number of depositions and discovery docwnents in its efforts to respond to 

MAFCO's First Set of Interrogatories. In fact, the discovery responses that MSSF served in 

response to MAFCO's First Set of Interrogatories - the discovery responses at issue in the 

attendant motion to compel - are replete with substantiating citations to documents and 

deposition testimony, thereby exceeding even the thoroughness of the interrogatory responses 

that this Court found satisfactory at the April 16, 2004 hearing. As a result, the current motion 

before the Court is simply an attempt to have the Court reverse its prior order. 

CPH argues that the Court should now apply a different standard to these interrogatories 

because their questions are more tailored, the parties have taken discQvery, and MSSF is the 

plaintiff. Whlle portions of CPH' s argument may be true, the fact remains that MSSF was 

unable to engage in detailed questioning of relevant former employees regarding the subject 

matter of Interrogatories Nos. 1 and 3. MSSF did question current employees, it did review 

deposition testimony, it did review a multitude of documents, and it did review computerized 

meta-data information in search of answers to MAFCO' s interrogatories. MSSF did the best that 

it could with the information that was available to it - and that is all that is required under 

Florida law. 

Finally, CPH has further challenged the veracity of MSSF's interrogatory answers 

through .misleading or incomplete references to the deposition testimony of various current and 

form.er Morgan Stanley employees.· CPH points to specific questions and answers on discreet 

topics, and then extrapolates from the answers the conclusion that Morgan Stanley could not 

wPEl#SB3717. I 5 
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have relied on synergy numbers provided to it by CPH or MAFCO. CPH thus concludes that 

MSSF's interrogatory answers are "especially egregious." (CPH Motion at 5.) 

As an example of lack of veracity ofMSSF's answersJ CPH cites the testimony of Bram 

Smith, and states that "he has no basis to believe that the acquisition price of Coleman was 

affected by any synergy representations of CPH or MAFCO�" (Id.) The exact question that was 

asked of Mr. Smith is as follows:. "Do you remember anyone at the Leveraged Finance 

Commitment Committee's meeting saying that with respect to the potential Coleman synergies, 

we're relying on Coleman management for those concepts or the values associated with them?" 

(Feb. 24, 2004 Smith Dep. at 223 (Ex. 3).) Interrogatory No. 1 does not, however merely ask for 

those who relied solely or directly on Colemari synergies. To ·the contrary, the text of the 

discovery request is much broader, encompassing the actual synergies numbers themselves 

(Exhibit A), as well as information derived from Exhibit A. ·Further, the request broadly 

encompassed complete and partial reliance, at any time, and for any purpose. To the extent that 

someone, at some point had relied on the Coleman synergies figures, and incorporated that 

reliance into his or her analysis of the transaction, then a complete interrogatory answer 

necessarily includes any person who later reviewed and relied on that analysis.1 This is the 

comprehensive response that was required of, and provided by, MSSF based on the language of 

the interrogatories. 

1 Interestingly. CPH and MAFCO omitted any mention of Tyrone Chang's testimony, whlch revealed that he did in 
fact review the synergy docUltltnt at issue, that he mod�led those synergies, and that various committee and Board 
presentations were presented with financial and synergy information that derived from the one-page listing that had 
been provided to Morgan Stanley by CPH or MAFCO. (Jan. 8, 2004 Chang Dep. at 171-172, 203 (Ex. 4 ).) 

WP9#583717.1 6 
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2. CPH's Motion Again Seeks To Have The Court Rewrite Its Interrogatories. 

141008/048 

CPH is again trying to rewrite its interrogatory requests via motions to compel. CPH 

seeks the Court's assistance now because MAFCO's interrogatory requests were poorly worded, 

and they did not get the response that they wanted. For example, in their motion, CPH asserts 

that they are "entitled to know who, if anyone, in fact relied upon the synergy numbers." (CPH 

Motion at 3 (emphasis in original).) That is not what was asked. Rather, MAPCO broadly 

extended the reach of Interrogatory No. 1 to incorporate not only the synergy numbers (Exhibit 

A), but also "information derived from Exhibit A, in whole or in part.u (MSSF Resp., Interrog. 

1 (emphasis added).) Neither.through its questions nor its definitions did "MAFCO ask MSSF to 

distinguish between those individuals who relied on Exhibit A, those who relied on information 

derived from Exhibit A, those who relied in whole, those who relied in part, those who relied at 

different times, 9r for different purposes. MSSF responded to Interrogatories Nos. 1 and 3 as 

written. That is all the rules ·require. 

3. CPH Misapprehends General Objection No. 5. 

CPH falsely states that MSSF has made a general objection stating "in essence that MSSF 

was not vouching for the accuracy of any of its responses." (CPH Motion at 3.) CPH knows this 

is wrong. When asked about the meaning of General Objection No. 5, Morgan Stanley wrote 

CPH and MAPCO that "(t)he objection was intended to disclaim the 'relevance,' 'factual 

accuracy' ?r 'actual[] possess[ion of] knowledge' of the text ofMAFCO's interrogatories -- not 

MSSF's verified answers." (Aug. 13, 2004. Letter from T. Clare to M. Brody (Ex. S).) 

For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's and 

MAFCO's Motion to Compel Complete Answers To Interrogatory Nos. i ·and 3 In MAFCO'S 

First Set Of Interrogatories To Morgan Stanley Senior Funding, Inc. in its entirety. 

Wl'BIJ'S837 I 7. I 7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the listed below service list by facsimile and Federal Express on this 20th 

day of August, 2004. 

Th9mas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOLDINGS. :INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO .• INC.. 
Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

Vs. 
MACANDREWS & FORBES HOLDJN"GS, INC., 

Defendant_ 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PAIM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

PLAINTIFF'S NOTICE OF SERVING RESPONSES AND OBJECTIONS TO 
DEFEND�'S FIRST SET OF INTERROGAToms 

Plaintiff Morgan Stanley Senior Funding. by and through their· undersigned 

counsel, hereby give notice that Plaintiff served responses and objections to Defendant's First 

Set of Interrogatories, on this 9th day of August, 2004. 

16div-006394



08/20/2004 18:53 FAX 58� 858 7388 CARLTON FIELDS WPB �012/048 

CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached s�ce list by facsimile and Federal Express on this 9th Day 

of August, 2004. 

'Thomas D. Yannucci. P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 l51h Street, N.W., Suite 1200 

Washlngton, D.C. 20005 
Te1ephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY� 
keph Ianno, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHJPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Pahn Beach) FL 33409 

Jerold S. Solovy 
Michael B:rody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,IL 60611 
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IN THE FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOWINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff. 

vs. 

MACAND:REWS & FORBES HOIDINGS, INC., 

Defendant. 

CASE NO: CA 03-5045 Al 

CASE NO: CA03-5165 AI 

MORGAN STANLEY SENIOR FUNDING'S RESPONSES AND OBJECTIONS TO 
MACANDR.EWS & FORBES HOLDING JNC.'S FIRST SET OF INTERROGATORIES 

Plaintiff Motgan Stanley Senio� Funding ("MSSF''), by its attorneys, and pursuant 

to Florida R.ules ·of Civil Procedure 1.280 and I.340, hereby responds and objects to 

MacAndrews & Forbes Holdings lnc.•s ("MA.FCO") First Set of Interrogatories as follows: 

GENERAL OBJECTIONS 

1. MSSF objects to MAFCO's First Set of Interrogatories, including all 

Definitions and Instructions, to the extent that they pmport to impose upon MSSF any 

requirements that exceed or are otherwise inconsistent with the Florida Rules of Ci'Vil Procedure 

or any other applicable rule or court order. 

2. MSSF objects to MAFCO's First Set of Interrogatories to the extent that 

they seek infonnation protected from disclosure by the attorney-client privilege, the attorney-

work-prod�ct doctrine, or any other applfo8hle privilege, doctrine, immunity or rule. 
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3. MSSF objects to the definitions of "Morgan Stanley" and "MSSF'' to the 

extent that they include counsel in this litigation and entities not a party to this action. 

Specifically, MSSF intezprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, 

P.A. Kellogg Huber Hansen Todd & Evans. P.L.L.C. as well as affiliates, parents, and others not 

a party to this action. 

4. MSSF objects to the definition of ''Identify" whe� used with respect to a 

person to the extent that it seeks the addresses and phone numbers of persons named. Such 

persons who are employees of MSSF should not be contacted directly, but rather 

communications must go through counsel. 

5. MSSF's response to any interrogatory is not intended and should not be 

construed as an acknowledgement of relevance or factual accuracy, or that any person identified 

actually possesses knowledge or inform.a.ti on relevant to the subject matter of tlUs action. 

6. MSSF's objections and responses are based on a good faith investigation. 

MSSF expressly reserves the right to amend and/or modify its objections and responses, 

7. MSSF incorporates. as though fully set forth therein, these General 

Objections into each of the Responses and Objecti?ns set forth below. 

RESPONSES AND SPECIFIC OBJECTIONS 

INTERROGATORY NO. 1: Identify each individual who relied upon Exhibit A or 
information derived from &hibit A. in whole or in part, at any time and for any purpose. For 
each individual, describe in detail when and how each individual relied upon Exhibit A or in 
information derived from :&hibit A, and what each individual did with the information contained 
in Exhloit A or derived from Exhibit A. 

RESJ>ONSE: MSSF notes that Defendant's Interrogatory No. 1 constitutes at 

least three separate interrogatories. Subject to and without waving its general and specific 

objections. MSSF responds as follows: 

2 
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MAFCO and its whoJiy-owned subsidiary, CPH, made false statements to 

Sunbeam, Sunbeam's financial advisors, and Sunbeam's lenders regarding the �·synergies" that 

Sunbeam could expect to achieve from an acquisition of The Coleman Company. 

Specifically, throughout the negotiations leading to Sunbeam's acquisition of 

Coleman, MAFCO and CPH falsely represented that the acquisition would result in po.st-closing 

synergies of $150.5 million per year, falsely -stat� that lower synergy figures were 
.. understated." and falsely stated that Sunbeam and Morgan Stanley were not giving MAPCO 

and CPH '•enough credit" for synergies in the valuation of a combmed Sunbeam/Coleman entity. 

[MORGAN STANLEY CONFIDENTIAL 0044556 at S57-SS8] MAFCO and CPH made false 

synergy representations to Sunbeam and Morgan Stanley verbalJy and in writing. The false 

synergy information provided by MAFCO and CPH in writing (memorialized in the document 

B.tta.ched as Exhibit A to MSSF, s Complaint), and false synergy info:r:rnation derived from that 

document became part of the total mix of information relied on by Sunbeam, Morgan Stanley & 

Co., and Morgan Stanley Senior Funding in the acquisition and financing transactions that 

followed. 

On or about December 12, 1997, Sunbeam and Coleman representatives held a 

meeting at MA.FCO's offices in New York to discuss the proposed acquisition of Coleman and 

the benefits that would accrue to Sunbeam if the deal went forward. This meeting was attended 

by, among others, Jerry W. Levin, Coleman's Chairman and Chief Executive Officer, Joseph P. 

Page:, Coleman,s Chief Financial Officer, and Paul E. Shapiro, Coleman's General Counsel. 

Representatives of Sunbeam included Russell A. Kersh, Sunbeam's Chief Financial Officer, 

David C. Fannin, Sunbeam's Chief Legal Officer, and Peter Langennan, a director of Sunbeam 

and representative of its then-largest shareholder, Franklin Mutual Advisors, Inc. Coleman's 

3 
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financial advisors also were present for the meeting_ [CPH 1042288. at 292; CPH 1401525 at 

528] 
During this meeting, CPH and MAFCO representatives provided Sunbeam with a 

detailed written schedule identifying 15 different areas of synergies between Sunbeam and 

Coleman, predicting that the acquisition would result in post-closing synergies totaling $150.5 

million per year. [CPH 1020748] To maintain the credibility of this representation, CPH's and 

MAFCO' s written schedule included detailed .figures for each of the 15 areas of pmported 

synergies, and a detailed ""build-up" of these 15 areas totaling SlSO.S million. Those categories 

of synergies which were presented by Coleman and MAPCO to Sunbeam included the following 

line-items: "Transfer BBQ Licenset '"Synergies re CG BBQ," "'Corporate Staff," "International 

Group Staff," "Latin America Staff," u[Coleman] Europe Network Sells (Sunbeam] Products." 

"[Coleman] Japan Network SelJs [Sunbeam] Products/' ''Factozy·Outlet Staff,1' ''S Catalytic 

Appliance Line," ''Consolidate Division HQ To [Del Ray Beach, FL]," ''Consolidate Domestic 

Salesforces." "'Eliminate $20 million Oracle Expeme,'' '1Additional $2SM Writeoffs," "Global 

Sourcing Raw Materials," "Consolidation Logistics & Warehousing" 

During the December 12, 1997 meeting. CPH and MAFCO verbally 

supplemented and affirmed. the synergy .figures contained in this schedule by providing 

additional infonnation and detail about each of the .fifteen line-items. These verbal 

representations pUJported to confinn the facts built into each .fignre and affirmed that the total 

calculation of $150.5 million was a fair and prudent estimate of synergies to be gained annually 

from Sunbeam's acquisition of Coleman. Shortly following this meeting, Morgan Stanley 

received a copy of the synergy schedule .from the Sunbeam officials who had participated in the 

meeting. [CPH 1020748] From thjs point forward, the December 12, 1997 synergy schedule, 
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and information derived :from i� was important information considered by Sunbeam in 

detennining the price Sunbeam was willing to pay for Coleman; was important information 

-·considered by MS & Co. jn underwriting and fixing the terms of Sunbeam's $750 million 

convertible debt offering; and was impo:rtant infonnation considered by MSSF in going forward 

with its batik loan to Sunbeam. 

As the negotiation of the Coleman acquisition progressed, CPH and MAFCO 

repeatedly and consistently vouched for the $150.5 million :figure represented in their December 

12� 1997 synergy schedule, as well as the factual basis .from which that figure was purportedly 

derived. Defendsnts repeated these false synergy representations during negotiations leading up 

to the CoJeman acquisition. 

Specifically, oi;i January 27, 1998, William Reid of Morgan Stanley had a 

discussion with representatives of The Coleman Company, in which Coleman expressed their 

position that the synergies had been •'Wlderstated/' and that it was Coleman's view that there 

were "at least $150MM in synergies.'' [MORGAN STANLEY CONFIDENTIAL 0044556 at 

558] 

Subsequently, representatives of Sunbeam and Coleman held another meeting on 

January 29, 1998, at MAFCO's New Yor.k offices to discuss the proposed acquisition of 

Coleman by Sunbeam, to update the parties' discussions of"synergies .from the December 12, 

1997 meeting, and to discuss the benefits that would accrue to Sunbeam from the proposed 

acquisition of Coleman. Representatives from Morgan Stanley also attended the meeting, 

including Tyrone Chang, Alex Fllcbs, and Jim Stynes. Senior officials from the CPH and 

MAFC07 including MAFCO executives James Maher and William Nesbitt. attended the meeting 
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on behalf of Coleman. [CPH 1401525 at 529. MORGAN STANLEY CONFIDENTIAL 

0033256 at 260, and CPH 1042291 at 294) 

And again, on February 16, 1998, representati'Ves from Morgan Stanley had a 

conversation with James Mahe:r, of MAFCO, who reiterated MAFCO's and CPH's belief that 

Sunbeam/Morgan Stanley was not "giving them enough credit in for synergies in the valuation,, 

of the combined entity. [MORGAN STANLEY CONFIDENTIAL 0044556 at 551] 
At each opportunity� CPH's and MAFCO's agents and representatives discussed, 

affirmed, and ratified the information contained jn the December 12, I 997 synergy schedule. 

CPH's and MAFCO's agents and representatives represented that $150.5 million was the fair and 

prudent projection of annual synergies to be gained by Sunbeam through its acquisition of 

Coleman, and that any lower synergies figures were ''understated." [MORGAN STANLEY 

CONFIDENTIAL 0044556 at 557-558] These assurances by C:PH and· MAFCO regarding the $150 

million synergies figu:re.s was important information considered by Sunbeam in deten.nining the 

price Sunbeam was willing to pay for Coleman; was important information considered by MS & 

Co. in underwriting and fixing the terms of Sunbeam's $750 million convertible debt· offering; 

and was important information considered by MSSF in going forward with its bank loan to 

Sunbeam. 

Because the December 12� 1997 schedule of synergies and subsequent verbal 

affinnations by CPH and MAFCO were presented to Sunbeam and Morgan Stanley during the 

negotiations. leading to the acquisition and related financing transactions, Exhibit A, and 

information derived from jt, played a :role in the development, analysis, consideration, modeling, 

evaluation, or review of potential synergies, cost savings, and/or financial benefits th.at Sunbeam 

couJd achieve from a business combination with Coleman. 
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Accordingly, the fo11owing individuals, each of whom played a role in the 

development, analysis, consideration, modeling. evaluation, or review of potential synergies, cost 

savings, and/or. financial benefits that Sunbeam could achieve from a business combination with _ 

Coleman. may have relied, directly or indirectly, upon Exhibit A or information derived from 

Exhibit A: 

• Shani Boone, Analyst, Investment Banking Division 

• Tyrone Chang. Analyst, Investment Banking Division [Chang at 171 :24-172:12, 
203:6-17] 

• Benjamin D. Derito, Analyst, Investment Banking Division 

111 Alex Fuchs, Vice President, Investment Banking Division 

111 Jopannes Groeller, Associate, Investment Banking Division 

• Michael Hart, Executive Director, Investment Banking Division [Hart at 3 1  :23-32:7, 
and 58:3-21] 

• Robert Kitts, Managing Director, Investment Banking Division [Kitts at 125;12-19] 

• Ruth Porat. Managing Director. Investment Banking Division 

• Lily Ra1ii, Analyst, Global Priva�e Wealth Management Division [Rafii at 158:23-
25] 

• Andrew B. Savarie, Vice President, Investment Banking Di1/ision 

• Bram Snrith. Managing Director, Investtnent Banking Division 

• William Strong, Managing Director. In�ent Banking Division 

• James Stynes, Managing Director, Investment Banking Division 

• John Tyree, Associate, �vestment Banking Division 

• Joshua A. Webber, Associate, Investtnent Banking Division 

• William H. Wright, Managing Director, Investment Banking Division 

• Gene K. Yoo, Associate, Investment B�ng Division 
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Further, synergies resulting from the proposed combination of Sunbeam and 

Coleman were modeled, based in part on Exhibit A and information derived from Exhibit A 

Ul)der various scenarios with a midpoint of $150 million • .  the same synergy figure represented by 

MAFCO and CPH. [MORGAN STANLEY CONFIDENTIAL 0026443 at 472-479] These 

models and resuJts were subsequently presented to Sunbeam's Board of Directors, which 

included Albert Dunlap, Charles Elson, Rnssell Kersh, Howard Kristal, Peter Langerman, 

William Rutter and Faith Whittlesey, who relied on the infonnation in the course of their 

analysis and ultimate resolution of matters presented before them. [CPH 0075371] 

Synergies analyses were also presented to Morgan Stanley's Leveraged Finance 

Commitment Co:mmittee, which in the spring of 1 998 may have included all or some of the 

following individuals: Leslie E. Bradford, Steven L. Brown, Joel P. Feldmann� Richard B. Felix, 

William Kourakos, Tarek P. Abdel�Meguid, Stephen �- Munger. Stephan F. Newhouse, Ralph L. 

Pelleccbio, Michael L. Rankowitz, William J. Sanders, Marilllll A. Short� Dwight D. Sipprelle, 

Bram Smith and William Strong, [See, MORGAN STANLEY CONFIDENTIAL 0028214 at 

214), and Morgan Stanley,s Equity Commitment Committee, which in the spring of 1 998 may 

have included all or some of the following individuals: Mayree C. Clar� Michael Curtis, John 

H. Faulkner, Carla A. Harris, John P. Havens, Richard L. Kauftnan, Jim Little, Tarelc F. Abdel-

Meguid, Ralph L. Pellccchio, Ruth M. Porat. William J. Sanders� Dennis F. Shea, Scott M. 

Sipprelle, Ed Sullivan. and William H. Wright, [Conway at 62:1 1-63:3] Synergy infonnation, 

:including information derived from Exhibit A, was considered by MS & Co.>s and MSSF's 

decision-making groups in underwriting and fixing the terms of Sunbeam's $750 million 

convertible debt offering, and in going foiward with the bank loan to Sunbeam. [MORGAN 

STANLEY CONFIDENTIAL 00282 14 at 230, 232 and 237; MORGAN STANLEY 
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CONFIDENTIAL 0026545 at 567]; and MORGAN STANLEY CONFIDENTIAL 0000513 at 

525 and 529) Indeed, the presentations to the Leveraged Finance Commitment and Equity 

Commitment Committees estimated that the synergy figures presented were "conservative" 

estimates [MORGAN STANLEY CONFIDENTIAL 0028214 at 232], and that there could be an 

"'upside" to the figures presented. [MORGAN STANLEY CONFIDENTIAL 0028214 at 237; 

MORGAN STANLEY CONFIDENTIAL 00005 13 at 529) 

Morgan Stanley further relied on CPH's and MAFCO's synergy figures through 

discussions with, among others, Sunbeam and Coopers & Lybrand, whose views regarding 

synergies appear to have been based (at least in .part) on the December 12, 1 997 synergy 

schedule and the subsequent statements by CPH and MAPCO regarding synergies. Sunbeam 

and Coopers & Lybrand were also involved in the preparation, development, and analysis of 

synergies, and thereby also may have relied, to varying degrees, on Exhibit A or infonnation 

derived from Exhibit A.. 

INTERROGATORY NQ. 2: Identify with particularity what steps MSSF, Morgan 
Stanley and/or Sunbeam undertook to develop, analyze, consider, model. evaluate, or review 
potential synergies, cost savings, and/or financial benefits that Sunbeam could achieve from a 
business combination with Coleman. Your response should identify each individual involved. 

RESPONSE: MSSF notes that Defen4ant's Interrogatory No. 2 constitutes at 

least two separate requests. Subject to and without waiving its general and specific objections, 

MSSF states that MSSF, Morg8:11 Stanley, and/or Sunbeam took the following steps to "develop, 

analyze, consider� model, evaluate, or review potential synergies, cost savings, and/or fmancial 

benefits that Swibeam could achieve from a business combination with Coleman": 

Morgan Stanley participated in numerous meetings and conference calls with 

Sunbeam and Coleman management in an effort to learn about the Sunbeam and Coleman 

businesses and about potential synergies and cost savings associated with such a combination. 
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[See generally, Conway at 44:4-45:7, Fuchs at 33:1 8-34:9, Hart at 40:3-22, 47:25-48:6) 

Specifically: 

• On December 1 1 , 1 997, Morgan Stanley personnel, inclnding AleJ:ander Fuchs, 
Robert Kitts and James Stynes, met with Sllllbeam personneJ, including David Faxmin 

and Rwsell Kersh regarding Sunbeam's potential transaction and upcoming meeting 
with Coleman. [CPH l 042288, at 2292] 

• On December 12, 1 997, Sunbeam management �d directors, including Russell 
Kersh, David Fannin and Peter Langer.man, met with Coleman management, 
including Jerry Levin, Joseph Page and Paul Shapiro. [CPH 1 042288 at 2292] At 
this meeting. Coleman management provided Sunbeam with a detailed written 
schedule identifying 1 5  different areas of synergies between Sunbeam and Coleman. 

• On December 16, 1 997, Morgan Stanley personnel spoke with Coleman personnel 
regarding synergies. Coleman personnel stated that Coleman should rec:eive a 
majority of the credit fo:r any synergies. [MORGAN STANLEY CONFIDENTIAL 
0001 846 at 1 849] 

• On January 27, 1 998, Morgan Stanley personnel, including William Reid, spoke with 
Coleman/MAFCO personnel, who stated that there were at least $ I  SO:MM in 
synergies, and that any lower figure was "understated/' [MORGAN STANLEY 
CONFJDENTIAL 0001 846 at 1 848] 

• On January 29, 1 998, Morgan Stanley personnel. including Tyrone Chang, Alexander 
Fuchs and James Stynes, met with Sunbeam personne� including David Fannin and 

Russell Ket"Sh; Coleman personnel. inclu<ling Jerry Levin and Joseph Page; MAFCO 
personnel, including James Maher, William Nesbitt and Shapiro; and Credit Suisse 
First Boston personnel. incJuding Gordon Rich to discuss benefits that would accrue 
from the proposed Coleman acquisition, l 998 expected perfonnance. synergies, and 
preliminary due diligence. [CPH 1042288 at 2294, CPH 1401525 at 529, MORGAN , 
STANLEY CONFIDENTIAL 0033255 at 260] 

• On Februaxy 3, 1998. Morgan Stanley personnel participated on a conference call 
with Coleman personnet including Jerry Levin, during which the synergies values 

were discussed. [MORGAN STANLEY CONFIDENTIAL 0001 846 at 1 847] 

• On February 23�24, 1998, Morgan Stanley personnel, including Tyrone Chang, 
Alexander Fuchs, James Stynes and Joshua Webber, met with Sunbeam personnel, 
including David Fannin and Richard Goudis; Arthur Andersen persoDJlel; Coopers & 
Lybrand persollllel; Coleman personnel, including Jerry Levin and Joseph Page; 
MAFCO personnel, including William Nesbitt; and Credit Suisse First ' Boston 
personnel, including Duffy, Steven Geller and Gordon Rich to discuss. among other 
things, strategic due diligence and I 998 projections. [CPH 1 042288, at 2299; 
MORGAN STANLEY CONFIDENTIAL 0033255 at 261] 

10  
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forward basis, which entailed a valuation of potential synergies and an analysis and compilation 

of publicly available information regarding the parties to the transaction. [Chang at 47:1 0-16, 

1 74;1 -1 0, 1 86;23-188:1, 190- 196; Conway at 72:9-1 1 ,  77:5-78: 12] Morgan Stanley received a 

document outlining potential synergies, which were then modeled using a range of synergies, 

i.e., a range of dollar values which resulted in a range of potential impacts on the transaction. 

[Chang at 172:6-1 2, 176:24�1 78;2; CPH 1 020748-749]. Specifically, Morgan Stanley created 

models, jncluding but not limited to those which exa.mijled trading analyses, precedent 

transaction analyses, discounted cash flow analyses, and estimated value of synergies analyses. 

[Chang at 190-1 96] 

Morgan Stanley mode�ed the s)rllergies under various assumptions, and discussed 

the synergies with the relevant companies, however Morgan Stanley did not perform an 

illdependent valuation of the potential synergies that would result· from the tnmsaction. The 

financial synergy data came from CPH. MAFCO, Sunbeam .imd Coopers & Lybrand. Morgan 

Stanley ultimately presented the infol"lllation that was provided by the companies. [Stynes at 

62:23-63 :8; Yoo at 1 26: 1 4-127:4. 145:21-146:4) 

Apart :from Morgan Stanley's efforts to "develop, analyze, consider, model, 

evaluate, or review potential synergies, cost savings, and/or financial benefits that Sunbeam 

could achieve from a business combination with Coleman."' Morgan Stanley believes that 

representatives from Coopers & Lybrand and from Sunbeam also were in'Volved in preparing, 

developjngJ and analyzing the synergy figures. For example. Coopers & Lybrand ""physically 

v:isited facilities and would comment positively and/or negatively on the ability to aclrieve the 

preliminary synergies that ha(d] been identified." [Kitts at 1 00:24-101 ;7; Page 202:1-5; CPH 

1 401 525 at 53 1 ;  MORGAN STANLEY CONFIDENTIAL 000731 7] 
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• On February 25-26, 1 998, Morgan Stanley personnel, including Robert Kitts, James 
Stynes and Joshua Webber) participated on a conference call with Sunbeam 
personneJ., jncluding David F3Dllin and Russell Kersh; MAFCO personnel, including 
James Maher; and W achtell Lipton personnel to discuss due diligence on the 
Coleman/Sunbeam transaction. [CPH 1 042288) at 2302, MORGAN STANLEY 
�ONFIDENTIAL 0033255 at 262] 

• On February 26, 1 998t Joshua Webber of Morgan Stanley communicated with 
MAFCO personnel1 including James Maher, regarding synergies analyses. [CPH 
1 120533] 

• On March 4-5, 1998, Morgan Stanley personnel, including Thomas Burchill, Seth 
lshaan, Andrew Savarie, Bram Smith, and John Tyree1 met with Sunbeam personnel, 
including Debra MacDonald to conduct due diligence on the Coleman/Sunbeam 
transaction with relation to the credit facility. [MORGAN STANLEY 
CONFIDENTIAL 0035935] 

• Date uncertain ... Morgan Stanley personnel1 inclmling Michael H� spoke to 
Coleman personnel, including Jerry Levin. and S'llllheam personnel, including Albert 
Dunlap. about the achievab:iJity of synergies nwnbers. [Hart at 40:3-1 SJ 

Additionally, Morgan Stanley researched and requested information from 

Coleman and Swibeam. neces::iary for the development, analysis, consideration, modeling, 

evaluation, or review of potential synergies. cost savings, and/or financial benefits that Sunbeam 

could · achieve from a business combination with Coleman. [MORGAN STANLEY 
CONFIDENTIAL 003 1 791 -799] Morgan Stanley probed management and asked questions 

regarding synergy plans, testing their ability to execute those synergies on the given timetable. 

[Smith at 278:7-1 8] Morgan Stanley reviewed this mformation, including, but not limited to the 

listing of synergies and cost savings provided to Morgan Stanley by Coleman (via Sllnbeam) on 

December 1 2, 1 997 [CPH 1 020748-749]. Morgan Stanley personnel involved in this process 

included Tyrone Chang, Andrew Conway. Alexander Fuchs and Gene Yoo. [Fuchs at 127:7-21;  

Yoo at 105;2-12] 

Furthermore. Morgan Stanley personnel, including Tyrone Chang and Andrew 

Conway, created . and compiled pro foima models for the new combined business . on a going 

1 1  
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Sunbeam "develop[ed], analyze[d]. consider[ed], model[ed]. evaluate[dJ, or 

review[ ed] potential synergies, cost savings, and/or financial benefits that Sunbeam could 

achieve from a business combination with Coleman" in several ways. Sunbeam personnel 

participated in numerous meetings and conference calls pertaining to due diligence issues, 

including but not limited to business due diligence, legal due diligence, human resources due 

diligence, insurance due diligence and tax due diligence. [MORGAN STANLEY 

CONFIDENTIAL 00073 1 7] Additionally, Scott Yales has testified to having performed 

.synergies analyses - validating the asSlllllptions, testing their viability. and coordinating these 

efforts with Coleman -- the source of these synergies nmnbers, and to having worked with 

Coopers & Lybrand, who was retained to validate synergistic opportunities. [Yales at l 1 9;20-24, 

127: 12-128:3, 129: 1 1-1 30: 1 8] 

INTERROGATORY NO. 3: Identify each individual :involved in creatin& developing. 
preparing. or using the following documents, or the infonnation contained therein: MORGAN 
STANI.EY CONFIDENTIAL 3 136, 393 1. 339 1 1, 361 13, 31983-3 1984, 84007-84010, and 
84012-84019. As to each person identified, describe in detail .that individual's role in creating, 
developing, preparing, or using such documents or the infonnation cont.Pined therein . 

. 

RESPONSE: Morgan Stanley notes that Defendant's Interrogatory No. 3 

constitutes at least fourteen separate requests. Subject to aod without waiving Morgan Stanley's 

general and specific objections, Morgan Stanley states that the following individuals were either 

involved in creating, developing, preparing. or using the documents identified in Request No. 3 

or the infonnation contained therein: 

l3  
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'Tyrone · Chang and David Fannin may have 
used this doC\llllent. [(See CPH Ex. 96, which 
is a duplicate copy of MSC3136, numbered 
CPH0472491 l 
Morgan Stanley possesses no information as to 
the persons who may have had a role in the 
creation, development, preparation or use of 
this document. 
Tyrone Chang and Eugene Yoo may have had 
a role in the creation, development, preparation 
or use of this document. (See electronic file 
contained in CD 46774) 
Tyrone Chang may have had a role in the 
creation, development, · preparation or use of 
this doCllment. (See electronic file contained in 
CD 46775) Eugene Yoo may

.
have also used 

this document in the course of negotiations 
with Coleman. [Yoo at 141 :3-25] 
Tyrone Chang may have had a role in the 
creation) development, preparation or use of 
this document. (See ele<1tronic file contained :in 
CD 46773) . Eugene Yoo may have also used 
this document in the course of negotiations 
with Coleman. [Yoo at 141 :3-251 
Tyrone Chang, may have had a role in the 
creation. de\'elopment. preparation or use of 
this document. [Chang 1 83:20-24] Joshua 
Webber also testified that he had a role in the 
creation, development. ptepa?Btion or use of 
this document. {Webber at 98:20-99:7] Mr. 
Webber further testified that Davis Wang, Ed 
Lam, Alexander Fuchs. Lily Rafii and James 
Stynes may have assisted in the creation. 

development, preparation and/or use of this 
document. [Webber at 99:23-100;22, 1 14:22-
1 1 5:6; .see also Rafii at 157:18-22, 1 58:23-
1 59:2] Eugene Yoo also testified that he may 
have had a role in the creation, development, 
preparation or Qse of this document. (Yoo at 
I 5 1 :  16-23] Further.more, this doC1.llllent was 

part of a larger presentation made to the 
Sunbeam Board of Directors on February 27, 
1 998, and is entitled ''Review of Antici"Pated 
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Combination of Synergies.', At that time, the 
Sunbeam Board of Directors was comprised of 
Albert Dunlap, Charles Elson, RusselJ Kersh, 
Howard Kristal, Peter Langerman, William 
Rutter and Faith Whittlesey [MORGAN 
STANLEY CONFIDENTIAL 0083960; CPH 
0075371]  - thus, the aforelisted directors also 
may have used this document, or information 
contained within. 
Tyrone Cheng may have had a role in the 
creation, development. preparation or use of 
this document� · [Chang 183:20-24] Joshua 
Webber also testified that he had a role in the 
creation, development, preparation or use of 
this document. [Webber at 98:20-99:7] Mr. 
Webber further testified that Davis Wang. Ed 
Lam, Alexander Fuchs, Lily Rafii and James 
Stynes may have assisted in the creation, 
developmeot, preparation and/or use of this 
document. [Webber at 99:23-1 00:22, 1 14:22-
1 1 5:6; see also Ra:fii at 1 57:1 8-22, 158:23-
159:2] Eugene Yoo also testified that he may 
have had a role in the creation, developr_nent. 
preparation or use of this document. [Yoo at 
151  : 1 6-23] Furthermore, this document was 
part of a larger presentation made to the 
Sunbeam Board of Directors on February 27, 
1 998, and is entitled "'Review of Anticipated 
Combination of Synergies." At that time, the 
Sunbeam Board of Directors was comprised of 
Albert Dunlap, Charles Elson, Russell Kersh. 
Howard Kristal, Peter Langer.maDt William 
Rutter and Faith Whittlesey [MORGAN 
STANLEY CONFIDENTIAL 0083960; CPH 
0075371] -- thus, rhe aforelisted directors also 
may have used this document, or information 
contained within. 

INTERROG.ATORY NO. 4: Identify each individual involved on behalf of MSSF and 
Morgan Stanley in conducting, reviewing, or participating in due diligence of Sunbeam in 
connection with (i) the Coleman Transaction, (ii) the February 27 Agreements; (iii) the 
�ubordinated Debenture Offering; and (iv) the Bank Facility, and for each such jndividual, 
descnbe in detail what steps that individual undertook to conduct that due diligence. 

1 5  
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RESPONSE: Morgan Stanley notes that Defendant's Interrogatory No. 4 constitutes at 

least four separate requests. Morgan Stanley objects to Request No. 4 as overbroad and undu_ly 

burdensome to the extent that this request seeks an enumeration of every specific instance 

Morgan Stanley peiformed "due diligence'' on Swbeam. As Morgan Stanley's witnesses have 

repeatedly testified, due diligence is a broad term that encompasses, among other activities, 

nearly every discussion that Morgan Stanley had with Sunbeam's personnel and advisors and 

nearly every instance in which a Morgan Stanley representative requested infmmation from 

Sunbeam or reviewed that information. 

Morgan Stanley further objects to Request No. 4 as overbroad and unduly burdensome to 

�e extent that this request seeks an enumeration of every specific instance Morgan Stanley 

performed "due diligence" on Sunbeam because the due diligence activities contemplated by 

Request No. 4 occurred over five yeat"S ago. Subject to and without waiving its general and 

specific objections, Morgan Stanley states the individu�s listed below were among the Morgan 
Stanley representatives who conduced due diligence in connection with the Coleman transaction, 

the conveml>le debenture offering and the bank loan: 

Name Due Diligence Conducted 
• 

l)rone Chang As part of Morgan Stanley's due diligence for the Coleman Transaction and 
assocfated debenture offering, Mr. Chang had discussions with Sunbeam 
managemen� read publicly available infonnation, such as quarterly and annual 
Securities Exchange Commission filings, read analyst reports, read research 
reports from Oppenheimer and Bear Steams, read estimates from Wall Street, 
spoke with Russell Kersh and ruch Goud.is from Sunbeam, and worked with 
Sunbeam personnel to put together Sunbeam's pro fonna :financial statements. 
[Chang at 46:7-17; 47:10-16; 64:2-65:23; 67: 12-25; see also generally the 
entire Chang deoosition transcrintl 

Eugene Yoo As part of Morgan Stanley's due diligence for the. Coleman Transaction and 
associated debenture offering. Mr. Yoo had djscussions with Sunbeam 
management; visited Sunbeam's headquerters in Florida;. met with the heads of 
various Sunbeam divisions; received a presentation by Sunbeam employees; 
reviewed financial filinl!:s and public documents, including filin2s bv the SEC, 
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press releases, and news stories. [Yoo at 3 1 : 14-32:23] Mr. Yoo also 
conducted due diligence on the Coleman Company prior to the close of the 
transaction. With regard to due diligence performed on the Co1eman 

Company, Mr. Yoo assisted in coordinating the info.IJJlation flow between 

Skadden Alps, Morgan Stanley, Coopers & Lybrand, and Arthur Andersen. 
rYoo at 206:4- 1 71 

Lili Rafii As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Ms. Rafij gathered publicly available 
information about Sunbeam. [Rafii at 1 25:6-13] Additionally, Ms. Rafii 
reviewed research reports and news articles. fRafii at 42:7-1 81 

Andrew As part of Morgatt Stanley's due diligence for the Coleman Transaction and 
Conway associated debenture offering, Mr. Conway attended meetings in Florida with 

members of the Sunbeam te� including but not limited to Al Dunlap, Russ 
Kersh, David Fannin, and Rich Goudis, and Don Uzzi. Mr. Conway also 
reviewed Sunbeam's public financial �tements, reports, and industry 
materials. 

Alex Fuchs As part of Morgan Stanley's due diligence for the Coleman Transaction and 
associated debenture offering, Mr. Fuchs had regular discussions with 
Sunbeam management and employees, participated in conference. calls with 
Sunbeam, visited Sunbeam locations, and presented the material� Morgan 
Stanley was developing back to Sunbeam management and employees to 
insure that Morgan Stanley's material accurately reflected the information 
nro'Vided to Morsran Stanlev bv Sunbeam management. 

Michael Hart As part of Morgan Stanley's due diligence for the senior loan. Mr. Hart 
participated in a diligence call with Jerry Levin and Al Dunlap, participated in 
other calls where due diligence was discussed, and reviewed various :financial 
models to analyze the Wlderwriting commitment and evaluate Sunbeam's 
overall credit worthiness. [Hart at 103:23-106:6] Morgan Stanley notes that 
First Union and Bank of America also conducted due diligence jn co:nnec:;tion 
with the senior loan. 

Robert Kitts As part of Morgan Stanley's due diligence for the Coleman Transaction -and 
associated debenture offering, Mr. Kitts researched publicly available 
information regarding SWlbeam, conducted interviews with Sunbeam 
management, maintained an ongoing dialogue with Sunbeam pexsoJlllel, 
reviewed research reports, and attended due diligence meetings with Sll1.lbeam 
and ColemBD representatives. [Kitts at 73 :22-74:25; 87:6-1 7, 91 : 15�92:13] 
Mr. Kitts did not have any role in bring-down due diligence for the debt 
offering. [Kitts at 1 5 1 :1 7  .. 20] , 

Andrew As part of Morgan Stanley's due diligence fOI" the Coleman Transaction and 
Savarie associated debenture offering, Mr. Savarie attended due diligence meetings 

with Sunbeam, gathered infonnation regarding Sunbeam, reviewed drafts of 
the offering documents, visited Sunbeam's offices, and had ongoing 
discussions with Sunbeam representatives about Sunbeam's business forecasts. 
[Savarie at 50:1 4-25, 57:2-23, 68:8-21 ,  90:2-20 and 1 12:16�22] Mr. Savarie 
also had at least one discussion with Sunbeam's accolllltants at Anhur 
Andersen and was involved in discussions with lawyers for Sunbeam and for 

17  

16div-006413



08/20/2004 17 : 03 FAX 581 858 7388 CARLTON FIELDS WPB �031/048 

' ..... 

Bram Smith 

Ruth Porat 

Jim Stynes 

William 
Strong 

John Tyree 

' . . 

the other banks. [Savarie at 58:12-59:3, 78 :6-21 ]  Mr. SavMie does not recall 
befog involved in due diligence of the acauisition tar_gets. 
As part of Morgan Stanley's due diligence for the senior lo� Mr. Smith 
supervised aspects of due diligence that were conducted with respect to the 
structuring of the senior loan. [Smith at 85:2-20] Mr. Smith attended at least 
one due diligence meeting at Sunbeam,s offices on March 4 and 5, 1 998, 

analyzed available projections and the possible loan structures, and participated 
in telephone calls and review of documents regarding Sunbeam's :financial 

performance. [Smith at 85:2 1-86:9, 9 1 :5�1 9, 92:8-1 9, 144:1 0-145:6] Mr. 
Smith also maintained an ongoing dialogue with SllilbeBlll in the context of 
asking questions reJated to the debt .financing. [Tyree at 434: 1 8-435:6] 
Morgan StaDley notes that First Union and Bank of America also conducted 
due dilie:ence in connection with the senior loan. 
As part of Morgan Stanley's due diligence for the debenture offering, Ms. 
Porat participated in telephone discussions with Sllllbeam representatives 
regarding Sunbeam's first quarter 1 998 performance� and reviewed documents 
prepared and presented by senior Sunbeam sales officials regarding projected 
sales for the balance of the first quart�. [Smith at 82:6-83:2, 141 :25-142;6; 
Porat at 1 8;2-1 5, 73:24-74: 1 2] 
As part of Morgan Stanley's due diligence for the Coleman Transaction, Mr. 
Stynes had regular discussions with Sunbeam management and employees, 
participated in conference calls with Sunbeam. visited Sunbeam locations, and 
presented the materials Morgan Stanley was developing back to Sunbeam 
management and employees to insure that Morgan Stanley's material 
accurately reflected the information provided to Morgan Stanley by Sunbeam 
manaR:ement. rstron2 at 3 13:6-22] 
As part of Morgan Stanley's due diligence for the Coleman Transaction and 
related debenture offerin& Mr. Strong participated in telephone discussions 
with Suqbeam representatives regarding Sunbeam,s first quarter 1 998 
performance, and i:eviewed documents prepared and presented by senior 
Sunbeam sales officials regarding projected sales for the baJance of the first 
auarter. fStromt at 286;6-lS, 305:23-308:8. 336:22-337:61 
As pan of Morgan Stanley1s due diligence for the Coleman Transaction and 
related debenture offering, Mr. Tyree: visited Sunbeam,s offices in Florida� 
had ongoing discussions, including teleconferences, with Sunbeam's 
management; conducted bring-down due diligence; reviewed financial 
forecasts, including the net sales for the First Quaner 1998; facilitated the due 
diligence process by setting up meetings and maldng sure the appropriate 
people from Morgan Stanley and Sunbeam attended the meetings; inspected 
Sunbeam1 s facilities and headquarters; requested and rENiewed financial 
information such as publicly tiled quarterly and annual reports; and analyzed 
re.search and analyst reports. [Tyree at 1 24:3-1 7, 322:10-16, 376:8-1 1 ,  409;13-
1 8, 432:18-25, 449:6-12, 493 : 1 8-21 , 501 :1 0-18 and 558:5- 1 7]  Mr. Tyree 
participated in telephone discussions with Sunbeam representatives regarding 
Sunbeam's first quarter 1 998 performance, and reviewed documents prepared 
and uresented by senior Sunbeam sales officials reeardine l)I'Ojected sales for 

1 8  
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the balance of the first quarter. Mr. Tyree also spoke with representatives from 
Arthur Andersen on multiple occasions during the due diligence process. 

Josh Webber As part of Morgan Stanley's due diligence for the Coleman Transaction, Mr. 
Webber performed due diligence on the Coleman Company [Webber at 74:1 1-
201 

Shani Boone As part of Morgan Stanley•s due diligence for the Coleman Transaction and 
related debenture offering, Ms. Boone attended conference calls with Sunbeam 
in which due diligence was discussed. fBoone at 32:14-21] 

Johannes As part of Morgan Stanley's due diligence for the Coleman Transaction and 
Groeller related debenture offering, Mr. Groeller contacted several of Sunbeam's 

customers and partiCipated m· '"bring down due diligence'' sessions with 
Sunbeam manu�ement. rMORGAN STANLEY CONFIDENTIAL 00291 76] ' 

Furthermore, as part of Morgan Stanley•s due diligence on the Coleman 

transaction and related debenture offering, unspecified members of Morgan Stanley's Sunbeam 

teams requested documentation :from SiJnbeam management and employees, including a) backup 

numbers for all new revenue streams, including any methodologies implemented in arriving at 

such revenue projections; b) historical and projected pricing and wlit sales trends for both 

existing and new products; and c) information regarding new pipeline products, including how 

revenue projections were atrived at� and a description of the product development cycle. [CPH 

0469863) 
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... ,_ ... _ _  - ·  · ·-"""!'- "  

o " ' , I , < I  

. J ·h�b_y decl� th_- die: foregoing answets are ·� and coacc:.t upon ilif�ation and 

·.b$iiet !ri'Jd ro � besr. �f.Jay knewledge. 
. . 

.�ared � L.. <hj.yof 4,,v..s� . 2004. 

Sl'Ai'.B OF ftl€11J �k · ) 

.COl'.JNrY OF. � V0ttk 
� ss 

BBFO� Ma. the �gned. authority;, peaonally appciartd f\,_c,..�� \ A z .&rt who-� 
�ng �Y me · fu'st daly sworn, dcpOBCS mid says thaC she executed !he above and foregoing 
-intmrogqtorlcs and lh4t �aid ari.sweIB arc true and concGt. 
Sworn to and subscribed b;,f� s:ne this � � day of ���S \- . 2004. 

·;NM>o.cyped/printm: _____ . _ _.. __ 

No-r �b�c, State of ______ _ 

Coonrils&lon No •. :'---------

. My N� Commi1&ion Scalr 
; ...... .. ... 

.. 

20 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this _ day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. �18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLJS LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Fun.ding 

· 

CARLTON FIELDS, P.A. 
222 Lakeview Ave.� Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carJtonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK,, LLC 
One IBM PJaza, Suite 400 
Chicago, IL 6061 1 

C A R L T O N  F I E L D S  WPB 141 035/048 

SERVICE LIST 
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JEl+IER AND B...OCK UP 312 S2? 04134 P. El::V03 

J E N N E R � B L O C K  

By T11lecopy 
Thomas A. Clare, Esq. 
KllW.AND &ELLIS LLP 
6S5 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parllll) Holdlng,r Inc. v. Morgan Stan!'.>' .ct Ca. · 

je1111cr • Blod; u.r 
OM IBM' .l'lua 
ChP:aga, U. Cia6zi 
Tel 9U� 
www�er.cum 

Michael T. Bnid'y 
Tclp 923-11.7-Ll 
FaK aui B<JQ-'77U mbrady@jemler.com 

Morgan Stanky S�or Funding, 11'c. v, MaeA.ndl'ew8 & Forbes Holdings Inc., et al. 

Dear Tom: 

I write 1X111ceming certain ddicioucies in MSSF's Augll8t. 91 2004 responses to Mafc:o's 
interrogatories. 

Ge11eral ObJeeUon No. 3: MSSF objects to CPH's dofiaitiona of"Moq:an Stanley" and 

Cllk:llgo 
Pallu 
W'5bl.a110J1, llC 

.. MSSF1• to the extent that they includ&: entities not a party to 1h1s aion. MSSF may not 
unilatcnlly modify our interrogatories by redefining their terms. By doing so, MSSF has 
violated Florida Rule of Civil Procedme 1.340{•), which provides that a patty ""Bhall tumish tba 
infonnation available to that pmy." To the cxteat that MSSF bas information has information 
responsive to M.atco"s intunagatories as phrased. MSSF must provide that information. Please 
iufurm us if as a result of that objcetloa, MSSF withheld my information otherwise respoZJsiYe to 
the intenogatori�. U' so, we J."Qquest that MSSP withdraw that objection and provide a tbll 
response la the interrogatories bnmcdiateJy. 

General Objection No. S; MSSF states that its response to any inteaoguory c'ls not intended 
and should not be c;iomtnied u aa. acbowladgmcm of the relevance or factual acclllaCYr or dial 
any person identified m:tually po11csses knowledge or information. te.leVant to the wbject matter 

. of this action." . MSSP oannot cmwnvem Florida Rule of Civil pruced� 1.340(a) requiring 
verific:ations that int.errogata.y answers aro true and correct with an objection that casentiaDy 
disclaims tba verf:ficacion. Please retract Oeneral Objeotio.a No. S iDunediately. 

lnte.rroaatoty Respoma NOL 1 A 3: MSSP fails to provide complete responses to 
Interrogatory Nos. I and 3. Ia nsponsa to those interrogatarles, MSSP Jim sovera1 individuals 
who "may have :relied" on Colcm&n"s synergies ostlmates. md several others who ''may have 
had a rottt• in the cioation. development. or usa of pimicular fl'/DCIIY documema. Given the 
""'ensive discovery that ha takmi plaeo in this case to date, MSSF'a responses are lns\lfficien.t 

CHICAGO_l IUl l l_l 
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Thomas A. Clare. Esq. 
August 1 1 , 2004 
Page 2 

· 

-

CARLTON FIELDS W P B  
141 0 3 8 / 0 4 8  

312 5Z1 0.484 P. a::Yil3 

end inadequate under the Florida ndea. Please amend those iaponses bmnodialoly to provide 
more definitive llfJS'WeES. 

Glven MSSF' s delay in providing mponses to t1wae intetrogataries,. it is imperatlvo that MSSF 
amend its hlterrogato� aaswm immediately. Please provide amended imcm>garory rcspo.ases 
by Ausust 13, 2004 or the partles will be at issue. 
Very &ruly YOUl11, 

� 7- � 
Mic*lael T. Brody f 

cc: Joseph Immo, Esq. (by telccopy) 
John Scarola. Esq. (by tclecopy) 
Jeruld S. Solovy. Eaq. 

TOTAL P . 03 
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1 4  

1 5  

1 6  
1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

IN THE CIRCUI T COURT O F  THE FI FTEENTH 

JUDI CIAL CIRCUI T  

IN AND FOR PALM BEACH COUNTY, FLORI DA 

COLEMAN ( PARENT ) HOLDINGS , 

INC . , ) 
) 

Pl aint i ff ,  ) 

vs . ) 

) 
MORGAN S TANLEY & co . '  INC . , )  

De fendant . ) 
- - - - - - - - - - - - - � - - - � � - - - � - - - - ) 

DE POS I T I ON ·  OF R .  BRAM SMITH 
New York , New York 

Tue sday, February 2 4 ,  2 0 0 4 

Reported by : 
PAMELA J .  MAZ ZELLA, RPR 

JOB NO . 1 5 7 1 1 9  

Esquire Deposition Service.s 
1-800-944-9454 

141 0 4 0 / 0 4 9  

Page 1 
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2 

3 

A .  

Q .  

C A R L T O N  F I E L D S  WPB 

Smith 

I neve r  met the man . 
Did you have di s cu s s ions with any 

4 member from C oleman company regarding 

5 poten t i al synergie s  be fore the s en i or l o an 

6 closed? 

7 

8 
9 

1 0  
1 1  
1 2  

A .  
Q .  
A .  

Q .  
A .  

Q .  

I did not . 

An ybody wi th Coleman ( Parent ) ? 
I did not . 
Or McAndrews & Forbe s ?  
I didn ' t .  

Do you remember anyone at the 

1 3  Leveraged Firian ce Commi t t e e  - - excu s e  me . 

1 4  Do you remembe r anyone a t  the 

1 5  Leve raged Finance Commitment Commi ttee ' s  

1 6  mee t ing s aying that with respect t o  the 

141 0 4 1  / 0 4 8  

Pagc 223 

1 7  pot ential Coleman synergi e s , we ' re relying on 

1 8  Co l eman mariagement for tho se concepts or the 
1 9  values as soci ated with them? 

2 0  

2 1  

A .  

Q .  
No . 

Do you re ca l l  the re being 
2 2  di s cu s s ion at the Leve raged Finan c e  

2 3  Commitment Commi ttee ' s
.

Ma rch 2 0  mee t ing 

2 4  concerning the fact that the funds rai s ed 

2 5  through the convertible debenture o f fering 

Esquire Deposition Services 
1-800-944-9454 
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CONFIDENTIAL 

IN THE C IRCUIT COURT OF THE FI FTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN ( PARENT ) HOLDING S ,  INC . , 

Plaint i ff ,  

vs . 

MORGAN STANLEY & CO . ,  INC . , 

No . 2 0 0 3  
CA0 0 5 0 4 5  AI 

141 043/048 

De fendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) C E R T I F I E D _ 

�����������������> 

COPY 

C 0 N F l D E N T I A L 

VIDEOTAPED DEPOS ITION OF TYRONE CHANG 

Reported _ by :  

PAMELA A .  STITT 

CSR No . 6027 

JOB No . 13 0 4 7 6  

Lo s Angeles , Cali fornia 

Thursday, January B ,  2 0 0 4  

ESQUIRE DEPOSmON SERVICES 
(323) 938-2461 
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6 
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1 0  

11 

12 

13 

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22 

2 3  

2 4  

1 3 : 4 8 2 5  

CONFIDENTIAL 

Q Do you recal l making any requests for 

information from Coleman ? 

A l don ' t  remembe r , no . 

Q Earl ier you tes t i fied about the list of due 

dil igence topics that either Mr . Kitts or Mr . Fuchs 

ref erred you to f rorn another deal --

A Uh-huh . 

Q - - or from another file . 

Could this be a document that you prepared 

after consultation of that file ? 

on . 

A I don ' t  remember . 

Q The third --

A But I think that that list was pulled earlier 

Q In connection with y�ur visits to Florida ? 

A Yes . 

Q The third bullet item refers to "Synergies . "  

The third bullet item on the first page . refers to 

" Synergies . "  
MR .  CLARE : The fourth bullet . 

MR . BRODY : You are right . Thank you, Tom. 

THE WITNESS : Yas . 

BY MR .  BRODY : 

Q Do you have a recollect ion of doing work on 

synergies in connection �ith the combinat i on of Col eman 

:ESQUIRE DEPOSmON SERVICES 
(323) 938-2461 

171 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 3 : 4 8 1 0  

1 1  

12 

1 3  

. · :  ) 1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22 

13 : 4 9 2 3  

2 4  

2 5  

\ 
I 

CONFIDENTIAL 

and Sunbeam? 

A I remember a page of I think I might have 

ment ioned thi s before a s  well a page that was 

pres ented to Morgan St anley from Sunbeam , s ources I am 

not sure of, that l i s ted s ynergi es . 

Q As an ana lyst did you do any work to analyze 

tho s e  synergies ? 

A I modeled in a range of synergies . 
Q Pardon me ? 
A I mode led in a range o f  synergi e s , a variety of 

synergies in terms of dol lar amount s and in terms of 

potential impacts on transactions . 

Q Who di rected you t o  do that, -to model a 

variety of synergies ? 

A One of my superiors . 

Q Do you know which one ? 

A I don ' t  remember . 

Q What t ask were you given? 

A I don • ·t remetnber a specific tas k .  

Q What information did you use in order 

prepare that mode l ?  

A The model was based on �- Hi stori cal 

to 

information was based on publicly released informat i on 

from sunbeam, and the expected earnings were based 'on 
in formation from Wal l Street and all of it was vetted by 

ESQUIRE DEPOSIDON SERVICES 
(323) 938-2461 
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1 

2 

3 

4 

5 

6 

7 

1 4 : 3 7 8 

9 

1 0  

1 1  

12 

13 
\ 1 4  

15 

1 6  

1 7  

1 8  

1 9  

2 0  

1 4 : 3 7 2 1  

22 

2 3  

2 4  

2 5  

A Ye s . 

CONFIDENTIAL 

Q I s  this section a section you prepared ? 

A I don ' t  remember . 

Q Do you remember preparing it in any way? 

A I don ' t  remember . 

Q Turning t o  the first page of the document there 

is a "Smnmary of Pot enti al Ope:r:ating Effi ciencie s . "  

A Okay . 

Q Do you know what the sou:r:ce of this was ? 

A The only thing I remember about synergies was 

the page that was provided that I mentioned be fore . 

Q That was provided by Sunbeam? 

A That I think was provided by_ Sunbeam, yes . 

Q Were you e�er told that the page provided by 

that the s ynergy i nfo:t:tnat ion provided by Sunbeam had 

come from Co l eman? , 

A I don ' t  know who that came from. 

Q But you were never told that ? 

A No , I was never told that . 

Q Okay . I f  you turn to page - 0 1 0 , " Repo sitioning 

flighlight s "  --

A .Oh-huh . 

Q -- we ha�e seen a vers ion of that befo�e . 

Did you have anything to do with the crea tion 

of that document ?  

ESQUIRE DEPOSIDON SE.RVICBS 
(323) 938-2461 
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C A R L T O N  F I E L D S  W P B  

KIRKLAND &... ELLIS LLP 

865 Flfteanrh Sire� N.W. 
Wuhlngtori, o.o. 2000s 
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ThomaiJ A. Cl:are 
Tc Call Witter Dlrectly: 

(202} B79-5993 
lcllll'll@klrkland.com 

' 
.202 879-5000 Facslmlla: 

20.2 879-5200 

BY FACSIMILE 

Michael Btody, Esq. 
Jenner & Block. LLP 
One mM Plaza 
Chicago. IL 60611-7603 

www.klrkland.com 

August 1 31 2004 

Re: Coleman (Parent) Holdings'I Inc. v. Morgan S'14nley & Co.'I Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc.. et al. 

Dear Mike: 

I write in response to your August 1 1 ,  2004 letter regarding alleged "deficiencies" 
contrilned in Morgan Stanley Senior Funding's Responses and Objections to MacAndrews and 
Forbes Holding Inc. 's �:irst Set of J'nterrogatories. 

General Qhiection No. 3: MSSF has not withheld any information based on its 
General Objection No. 3, which sta.teg that "'MSSF object5 to the definitions of 'Morgan Stanley' 
and 'MSSF' to the extent that they include counsel in this litigation and entities not a party to this 
actil;in. Specifically. MSSF interpl'els these definitions to exclude Kirkl8ll.d & Ellis LLP, Carlto:n 
Fields, P.A, Kellogg Huber Hansen Todd & Evans. P.L.L.C. as well as affiliate� parents1 and 
others not a party to this action!' MSSF bas provided to MAFCO all information available to 
both MSSF and MS & Co. 

. 

General Obiection No. S: MAFCO misreads MSSF's General Objection No. S, which 
reads, '"MSSF's response to any interrogatory is not intended and should not be construed as an 
acknowledgement of relevance or tactual accuracy, or that any person identified actually 
possesses knowledge or information relevant to the subject matter of this action!' The objection 
was intended to disclaim the 11relevance, •• "factual accuracy'' or "actualD possess[ ion o-f] 
knowledge" of the text ofMAFCO's interrogatories - not MSSF's verified answers. 

Interror:atorv Response Nos. 1 & 3: MAFCO complains that MSSF has "fail[ed] 
to provide complete responses to Inteirogatories Nos. I and 3" bee.a.use of the utilization of tenns 
••may have relied" and '"me.y have had a role'' in MSSF's responses. As an initial matter, MSSF 
has responded to Interrogatories Nos. I and 3 as definitively a5 possible in light of (a) the manner 
in which MAFCO asked the questions (i.e.J "who re_lied upon Exhibit A or information derived 

Cllmgo London Los Angeles New York San F111nds;;c 
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Michael Brody, Esq. 
June 25, 2004 
Page 2 
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KIRKLAND &.. ELLIS LLP 

from Exhibit A, in whole or in part, at any time and for any pmpose"); (b) the limited 
information available to Morgan Stanley about who created or worked on certain documents; and 
(c) the fact that the interrogatories pmport to request, at least in part, information known solely 
by third parties outside of Morgan StaQley's control. 

Furthennore, the Court has already rejected your efforts to manufacture a dispute 
regarding the semantics of interrogatory responses; In denying Coleman (Parent) Holdings 
Inc.'s April 9, 2004 Motion to C001pel Answers To Interrogatorie� which raised substantially 
idexitical issues, Judge MllBS determined: 

"[i]t' s apparent to me that these answers to the interrogatories were prepared in 
good faith, that voluminous infommtion was reviewed before they were prepared. 
This is not a case where w� got a list of 200 people in response and you said they 
may have information. Clearly it was apparent . . .  that this was Defendant's good 
faith belief that these people have infonnation, we simply cannot confum for each 
one that he or she does. . . .  In all honesty, I think the responses to the 
interrogatories sort have met the standard of practice that's been established in the 
case." (4/16/04 Case Management Conference, at 51 :14-52:7) 

The sani.e standard applies today. 

cc: Joseph Ianno, Esq. (by facsimiJe) 
John Scaro� Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Sincerely, 

Thomas A. Clare 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff( s ), 

vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of William Nesbitt, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

August 31, 2004, at 9:30 a.m. and on September 1, 2004 at 9:30 a.m., and will continue from day 

to day until completed at the offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, 

New York, 10022. The deposition will be taken before a person authorized to administer oaths 

and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. The witness is instructed to 

bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 
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Dated: August 23, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Michael K. Kellogg 
Mark C. Hansen 
Jam es M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
(Pro Hae Vice Pending) 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

2 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 :;;;�nfi=� 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 23rd day 

of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

B1'11Ao t �  
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

4 
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CARLTON FIELDS, p. A. 

Esperonte 
222 Lckeview Avenue, Suite 1400 

West Palm Becc:h, Florido 33401-6149 

Date: August 20, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 

Michael Brody 

Thomes Clere, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, West Palm Beaeh, FL 3 3402-0150 

Tel 561.659 .7070 Fax 561 .659 .7368 

fAX (OVER SHEET 

I Phone Number I Fax Number 

(56 l) 689-6300 (561) 684-5816 

(312) 923-27 l l (31 2) 84()..7 671 

(312) 840-7711 

12021 879-5200 

From; Joyce Dillard, CLA to Joseph lonno, Jr. (561) 659.7070 (561 I 659.7368 

Client/Maner No.: 47877 /l 4092 Employee No.: 

Total Number of Pages BeinR Transmitted, Including Cover Sheet: 58 

141001/058 

Message: To follow please find a copy of Morgan Stanley's Supplemental Memorandum in Response to 
the Court's Order of August 13, 200.4., ond Motion to Dismiss or Strike Plaintiff's Motion For Contempt. 

D Original to follow Via Regular Moil D Original will Not be Sent D Original will follow via Overnight Courier 

The information contained In this facsimile message i5 ciltorney privlle9ed and confidenti1:il information intended only fur the use of the 
individual or entity nomad above. IF the reoder of this messoge is not the intended recipient, you are hereby noliRed thot ony 
dissemination, distribution or copy of rhi5 communication is stric:�y prohibited. If you how. received this communication in error, plec:i�e 
immediately notify us by telephone (if long distonce, please coll collect) and return the original messoge IO us er !he above cddra�s via the 
U . .S. Posto! Service. Thank. you. 

If there ore 011y problems or complicarioru, plecse nollfy us immediately ct: 
561.659.7070 

T elec:opier operotor: 

WPB#567902.6 CA R LT 0 N F I E L D S, P . A . 

Miami Orlando St. Petersburg T allahossee Tampa West Palm Beac:h 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., lNC., 

Defendant. 

I 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S SUPPLEMENTAL MEMORANDUM IN 
RESPONSE TO THE COURT'S ORDER OF AUGUST 13, 2004, AND 

MOTION TO DISMISS OR STRIKE PLAINTIFF'S MOTION FOR CONTEMPT 

Something has gone wrong here, very wrong. For almost six months the parties have 

been embroiled in a unilaterally "sealed,, contempt proceeding about a docwnent - a settlement 

agreement explicitly discoverable under Fla. R. Civ. P. 1.280(b)(2) - that is not confidential 

under Florida law, should not be confidential under the Stipulated Confidentiality Order, has 

properly been a matter of public record since no later that December 18, 2003, and in any event 

was never treated in a contemptuous manner by Morgan Stanley or its counsel. To make matters 

worse, the contempt proceeding has nothing to do with the merits of these consolidated actions. 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley") move for reconsideration of two of the Court's earlier Orders, 

and also move to dismiss or strike the plaintiff's Motion for Contempt as legally insufficient. 

This motion presents three issues: 

WPB#583700.l 
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First, whether the Court should reconsider its "approval" of the Stipulated Confidentiality 

Order to the extent it authorizes the sealing of court records in violation of Florida law. The 

answer is yes. (Arguments A and B) 
Second, whether the Court should reconsider that portion of the December 4, 2003 Order 

that makes the Settlement Agreement subject to the Confidentiality Order. The answer is yes. 

The Settlement Agreement should not have designated as confidential even for the limited period 

set forth in the Courf s order . (Argument C) 

And third, whether Morgan Stanley can be found in contempt of court for disclosing to 

its counsel a document that was a matter of public record at the time of disclosure and remains so 

today. The answer is no. Tue plaintiffs Motion for Contempt should be dismissed now as 

legally insufficient. (Argument D) 

In support of this motion, Morgan Stanley states as follows. 

Statemeut of Undisputed Facts 

1 .  On March 12, 2004, the plaintiff filed its Motion for an Order for a Rule to Show 

Cause Against Morgan Stanley. On May 14, 2004, the Court entered an Order ("May 14 Order") 

converting the motion to a ''Motion for Contempt." 

2. The gravamen of the Motion for Contempt is that Morgan Stanley violated the 

terms of the Stipulated Confidentiality Order ("Confidentiality Order") dated July 31, 2003 by 

improperly disclosing the Arthur Andersen Settlement Agreement ("Settlement Agreement") to 

Morgan Stanley's coWlSel Kellogg, Huber, Hansen, Todd & Evans P.L.L.C., and thereafter using 

the Settlement Agreement in "other litigation." 

WPB#S!!3700.l 2 
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The Stipulated Confidentiality Order 

3. On July 28, 2003, the parties submitted to the Court a ''proposed Stipulated 

Confidentiality Order," which the parties asked the Court to sign if it met with the Court's 

"approval." (July 28, 2004 Letter to the Court from J. Scarola. (Ex. 1).) 
4. The parties did not request a hearing on the Confidentiality Order, and the Court 

did not hold a hearing. 

S. The Cow1 "signed and dated" the Confidentiality Order on July 31, 2003, without 

modification or amendment. (JuJy 31, 2003 Stipulated Confidentiality Order (Ex. 2).) 

The Motion to Compel Production of the Settlement Agreement 

6. On October 29, 2003, Morgan Stanley moved to compel the production of the 

Settlement Agreement between the plaintiff and Arthur Andersen, which served as the public 

accountant and the outside auditor for Sunbeam Corporation between 1996 and 1998, the time 

period at issue in the plaintifrs complaint. There is no dispute that the Settlement Agreement 

was called for under various Morgan Stanley requests for production served upon CPR. There is 

also no dispute that CPH refused to produce the Settlement Agreement, even under the temlS of 

the Confidentiality Order.1 

7. The Court heard the motion on November 25, 2003. At the outset of the hearing, 

the Court stated that a number of documents had been filed under seal and questioned the 

p:i:opriety of filing documents under seal. 

CPR argued that the Settlement Agreement was subject to a contractual confidentiality provision that prohibited 
disclosure of the Settlement Agreement to Morgan Stanley. CPR did not claim and has never claimed that the 
Settlement Agreement is privileged from disclosure. Indeed, CPH conceded that at least the Settlement 
Agreement amount would be discoverable, albeit after trial and assuming a judgment against Morgan Stanley. 
(See, e.g., Nov. 5, 2003 CPH's Resp. in Opp. Ta Def's Mot. to Compel Prod. of Settlement Agreement with 
Arthur Andersen.) 

wPB#5B3700. I 3 
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THE COURT: This is Coleman and Morgan Stanley. It's 
defendant's motion, I think, to compel production of a settlement 
agreement. 

MR. IANNO: That's correct. 

MR. CLARE: That's correct. 

THE COURT: You-all can have a seat. The first motion I have 
though, and I apologize, I didn't have time to go through the files 
to try to find this, I see that defendant has filed certain tlrings under 
seal or has tendered certain things under seal, and I hope that none 
of them have been filed yet. Was there an order entered that 
permitted that procedure? 

MR. !ANNO: Yes, Your Honor. Joe Ianno. I believe that the 
confidentiality order that was entered in this case provided for that. 

THE COURT: You're going to have to tell me, because I thought-

MR. !ANNO: I didn't bring the confidentiality order with me. 

THE COURT: Because, obviously, under the Rules of Judicial 
Administration, firings can't get filed under seal --

MR. IANNO: Without notice to media. 

THE COURT: And all that. And I thought when I looked at the 
proposed order in this case, either I struck through that stuff or I 
mailed it back to you guys and said I can't sign this. And if I 
haven't done that yet, that's why we need to find that order. 

I haven't looked at any of the stuff that was given to me 
under seal. I need to just give it back to you. It's not my policy to 
look at things that can't be part of the court record absent a clear 

order that permits me to do so. 

It could be somehow I signed it and I forgot. 

(Nov. 25, 2003 Hrg. at 3-4 (Ex. 3).) 

141005/058 

8. In the course of the November 25, 2003 hearing, CPH provided the Court with a 

copy of the Settlement Agreement. The Court apparently made a copy of the Settlement 

Agreement and then returned the original to cowisel for CPH. (Id. at 20, 24.) 

WP:S#583700. l 4 
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The December 4, 2003 Order 

9. On December 4, 20031 the Cowt entered its order {"December 4 Order") 

compelling production of a redacted copy of the Settlement Agreement, which was attached to 

the order as "Exhibit 1.,, The Court placed the unredacted Settlement Agreement in the Court 

file in a "sealed" envelope, with directions that it not be opened without further order of the 

Court or an appellate court. 

10. The Court ordered the redacted Settlement Agreement be produced to Morgan 

Stanley, sequenced as follows: 

• December 5 at 12 noon, production to CPH 

• December 8 at 4 p.m., production to Morgan Stanley 

• December 9 at 4 p.m., the file was released from the Court's chambers. 

11 _ On December 8, 2003, Morgan Stanley received a copy of the redacted 

Settlement Agreement. Morgan Stanley did not receive and does not possess a copy of the 

unredacted Settlement Agreement. 

12. On December 18, 2003, the clerk docketed the Court's December 4 Order. 

Pursuant to the December 4 Order, the clerk filed under seal the unredacted copy of the 

Settlement Agreement. In addition, and pursuant to the December 4 Order, the clerk filed - not 

under seal - a redacted copy of the Settlement Agreement. Thus, as of August 20, 2004, the 

redacted version of the Settlement Agreement has been a matter of public record for 247 days. 

13. The redacted copy of the Settlement Agreement in the public court file discloses 

all of the terms of the settlement between the plaintiff and Arthur Andersen, including the 

provisions that are at issue in the plaintiff's Motion for Contempt. 

WPB#S83 700. I 5 
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The Motion for Contempt 

14. On March 1, 2004, three Morgan Stanley entities (Morgan Stanley, Morgan 

Stanley Senior Funding, Inc., and Morgan Stanley & Co. Incorporated) filed a civil action 

against Arthur Andersen. This action is pending before Judge Karen Miller. Kellogg, Huber, 

Hansen, Todd & Evans, PLLC ("KHHTE�') represents Morgan Stanley in that action. 

15. 

I 

On March 12, 2004, the plaintiff filed the Motion for Contempt . The motion, 

which is predicated entirely upon a violation of the Confidentiality Order and the Court's 

December 4 Order, makes two allegations. First, that Morgan Stanley violated the 

Confidentiality Order by disclosing to third parties - including attorneys from KHHTE - on or 

about February 26, 2004, the Settlement Agreement that was a matter of public record as of 

December 18, 2003. And second, that Morgan Stanley then (after February 26, 2004) "used." 

the Settlement Agreement in other litigation - the action against Arthur Andersen - by 

including as a plaintiff in that action Morgan Stanley & Co. Incorporated for the sole purpose of 

triggering the indemnity provision of the Settlement Agreement. 

16. Ever since CPH filed the Motion for Contempt, the parties have been engaged in 

contentious discovery and have appeared before the Court six times at Case Management 

Conferences to argue matters spawned by the Motion. The Motion has, for all practical 

purposes, dominated these proceedings since March 12. 

17. At the July 23, 2004 Case Management Conference, the plaintjff made an ore 

tenus motion to seal the redacted version of the Settlement Agreement. The Court stated that the 

redacted version of the Settlement Agreement was not filed under seal, and as a result, was and 

is a part of the public record in these consolidated actions. The Court further stated that "the 

only thing that was supposed to be filed under seal was the complete copy of the settlement 

agreement, not the Exhibit A [Exhibit 1) to the [December 4, 2003) order. Exhibit A to the order 

wPB#583700. I 6 
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was the redacted copy where the only thing I redacted I think was the account information [of 

Ronald Perelman]-" (July 23, 2004 Hrg. at 62 (Ex. 4) ,) 

18. On July 26, 2004, the Court entered a written order "that Plaintiff's � tenus 

Motion to Direct Clerk to Seal Exhibit to the Court's Order on Defendant's Motion to Compel 

Production of Settlement Agreement entered December 4, 2003 is Denied." 

19. On July 30, 2004, Morgan Stanley moved to Dismiss or Strike the Motion for 

Contempt on the grounds that it was legally insufficient because : (a) the Settlement Agreement 

is publicly available and thus was not confidential under the terms of the Confidentiality Order; 

(b) the Settlement Agreement is a public record; and ( c) the Settlement Agreement is not 

"ConfidentiaP� under the tenns of the Confidentiality Order. 

20. On August 13, 2004, the Court entered an order on Morgan Stanley's Motion to 

Dismiss or Strike ("August 13 Order''). In that order the Court elected to treat Morgan Stanley's 

motion as including a "Rehearing of a portion of the Court's December 4, 2003 Order!' And on 

its own motion, the Court is reconsidering the "July 31, 2003, Stipulated Confidentiality Order." 

Argument 

In Miami Herald Publishi.ng Company v. Lewis, 426 So. 2d 1, 8 (Fla. 1982), which was a 

criminal proceeding, the Florida Supreme Court, following decisions of the United States 

Supreme Court, held that a trial is a public event and what transpires in the courtroom is "public 

property." Several years later the court held in Barron v, Florida Freedom Newspapers, Inc., 

531 So. 2d 113, 116 (Fla. 1988) that the same was true of civil proceedings� both civil and 

criminal court proceedings in the state are "public events and adhere to the well established 

common law right of access to court proceedings and records." The plaintiff, having filed an 

action in this state against Morgan Stanley for hundreds of millions, if not billions, of dollars, is 

not only trying to litigate in secret, but it is using this secrecy as a predicate for a baseless 

WPB#583700.l 7 
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contempt proceeding that has as its objective defi!-ulting Morgan Stanley in this courtroom, and 

dismissing Morgan Stanley's 1998 claims against a third party- Andersen - in Judge Miller's 

courtroom. 

The root of this secrecy is the Stipulated ConfidentiaJity Order of July 3 1, 2003. 

A. The Court Should Reconsider The July 31, 2003 Confidentiality Order 
Because The Order Is Contrary To Florida Law To The Extent It Allows 
Parties To Unilaterally File Documents Under "Seal''. 

The July 31 ConfidentiaJity Order allows the parties to designate documents, depositions 

and court filings ("Litigation Materials'') as "Confidential." (See Stipulated Confidentiality 

Order ft 1, 4.) The Confidentiality Order further pennits the parties to file unilaterally and 

without further order of the Court, Confidential Litigation Materials under seal. (See Stipulated 

Confidentiality Order if� 9(a)) 14-15 (setting forth the procedure for filing documents under seal 

and removing confidentiality designation).) Indeed, CPH has filed thirty-six court documents 

'1Jnder seal" since the first Case Management Conference on February 20, 2004.2 This 

procedure violates Florida lawJ and until a few weeks ago, an administrative rule of this Court. 
Article 1, section 24 of the Florida Constitution provides that the public has a right to 

inspect or copy any public record, which includes the records of this Court. 

Every person has the right to inspect or copy any public record 
made or received in connection with the official business of any 
public body . . . . This section specifically includes the legislative, 
executive, and judicial branches of government . . .. 

FLA. CONST. Art. I, § 24. 

2 Mol'gan Stanley has filed court filings under seal, but only as a consequence of CPH's motion for contempt, and 
only with respect to matters relating to the Settlement Agreement. In addition, Morgan Sbmley has moved to 

strike the Confidential designation of nwnerous CPH court filings. (See July 30, 2004 Morgan Stanley's 
Motion To Remove Confidentiality Designations.) 
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fu addition, the Florida Rules of Judicial Administration provide that the "public shall 

have access to all records of the judicial branch of government, except as provided , . , .'' Fla. R. 

Jud. Admin. 2.05 l(a). Litigation Materials, as defined in the Confidentiality Order are, to the 

extent they are filed with the court, clearly "records of the judicial branch." See Id. at 

2.051(b)(l). And while the rule contemplates that ••confidential" records can be withheld, the 

rule places strict limits on what is confidential. See Id. at 2.051(c)(9)(A)(i)-(vii). Moreover, the 

court cannot close - or "seal" - a court record without reasonable notice to the public. Id. at 

2.051(c)(9)(D). And while this rule does not itself apply to court proceedings, which requires 

prior notice, a court can elect to give prior notice in appropriate cases. Id. 2.051 (Committee 

Commentary).3 

The Confidentiality Order and CPH's continuous filings under seal fly in the face of these 

legal requirements for denying the public access to court records. fudeed, the Stipulated 

Confidentiality Order is contrary to the court's own Administrative Order that existed until 

July 13, 2004, which prohibited the filing of documents under seal Wlless pursuant to court order 

entered after notice to the media of the hearing on the motion.4 Administrative Order 2-032-2/00 

(vacated as unnecessary because covered by existing law). 

Accordingly, the Court should reconsider its order of July 31, 2003 approving the 

Confidentiality Order. Specifically, the Court should strike from the Confidentiality Order: 

4 

Florida courts cannot close their proceedings to the public without prior notice to the media. See, e.g., Miami 
Herald Publishing Co. v. Lewis, 426 So. 2d l (1982) (criminal); Barron v. Florida Freedom Newspapers, Inc., 
531So.2d 113 (Fla. 1988) (civil). 

On July 13, 2004, Judge Fine signed Administrative Order 2.032-7/04, vacating Administrative Order 2-032-
2/00. which order specifically addressed the sealing of court reco:r:ds and the closure of proceedings. As Judge 
Fine stated in Administrative Order 2_032-7/04, the earlier order was no longer necessary because "it is a matter 
of existing law." 

WPB#583700.l 9 
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• Paragraph 9 (a) after the first full sentence ending with" . . .  Court personnel)." 

The court should add a sentence that reads: ·"No document may be filed under 
seal without complying with Fla. R. Jud. Adm.in. 2.051." 

• Paragraph 4 should be amended to add the following sentence at the 
conclusion of the paragraph: "Notwithstanding anything to the contrary in 
this paragraph 4, the parties' designation of Litigation Materials as 
Confidential shall not be detenninitive of whether such Litigation Materials 
are Confidential pursuant to Fla. R. Jud. Aclmin. 2.051(c)(9)." 

• Paragraph 20 should be deleted in its entirety after the first full sentence 
ending with the word "court." 

B. The Co11rt Should Rehear That Portion Of The December 4 Order That 
Makes The Redacted Settlement Agreement Subject To The Stipulated 
Confidentiality Order 

The Court should reconsider that portion of its December 4 Order that provides the 

redacted Settlement Agreement is "hereby deemed 'Confidential' and subject to the terms of the 

parties' Stipulated Confidentiality Order entered July 31, 2003."S This issue, which turns on an 

agreement of the parties, is separate and apart from whether under Florida law the Settlement 

Agreement can be filed under seal in the Court's file. 

Even if the Settlement Agreement is somehow still "deemed Confidential'' 

notwithstanding its filing in the Court file, the Settlement Agreement does not qualify as 

"Confidentiar' information under the Confidentiali'ty Order. Morgan Stanley has never been 

heard on this issue. 

s At the hearing on Morgan Stanley's motion to compel production of the Settlement Agreement, Morgan Stanley 
stated, without having seen the Settlement Agreement, that Morgan Stanley would agree not to disclose the 
Settlement Agreement in violation of the Stipulated Confidentiabty Order. (11125/2003 Hrg. at 23 (Ex. 3).) 
This statement did not preclude Morgan Stanley from challenging the Confidentiality of the Settlement 
Agreement after Morgan Stanley actually saw the Agreement. (See Stipulated Confidentiality Agreement 
iM! 14�15.) And in fact, Morgan Stanley attempted to get CPH to remove the Confidential designation, which it 
refused to do. (See April 22, 2004 Letter from T. Clare to M. Brody (Ex. S); April 22, 2004 LetU:r from M. 
Brody to T. Clare (Ex. 6).) 
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The Confidentiality Order affords Confidential treatment only to "proprietary or 

confidential trade secrets or technical, business, financial or personnel [sic] information of a 

current nature.'� (Stipulated Confidentiality Order if 4 (emphasis added) .) The Settlement 

Agreement does not fit within any of these categories. CPH cannot, therefore, sustain its burden 

to establish the confidential nature of the Settlement Agreement. (Id. at , 15 (placing the burden 

upon the party making the "Confidential" designation).) 

First, the Settlement Agreement is not ''proprietary or confidential trade secrets." See 

Fla. Stat. § 812.0Sl(l)(c) (Trade secrets are information ''for use ... in the operation of a 

business and which provides the business an advantage, or an opportunity to obtain an 

advantage, over those who do not know or use it."); see also Fla. Stat. § 364.183 (defining 

"proprietary confidential business information" to include, inter alia, trade secrets and other 

information that would affect the competitive position of the business); Fla. Stat. § 688.002 

(defining a trade secret as "information, including a formula, pattern, compilation, program, 

device, method, technique, or process that [d]erives independent economic value .. . from not 

being generally known to, and not being readily ascertainable by . . . , other persons who can 

obtain economic value from its disclosure or use''). The information contained in a 2002 

commercial settlement agreement between a shell corporation that does not operate a business 

and an accounting firm resolving a dispute arising from a 1998 transaction is not for use "in the 

operation of business" and does not provide a business advantage over competitors. See 

American Express Travel Related Servs., Inc. v. Cruz, 761 So. 2d 1206 (Fla. 4th DCA 2000) 

(reviewing process for assertion of trade secret privilege and noting burden of establishing trade 

secret rests on party asserting it); Crocker Constr. Co. v. Hornsby, 562 So. 2d 842 (Fla. 4th DCA 
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1990) (denying writ of certiorari for review of court order requiring production of financial 

information). 

Second, the Settlement Agreement is not ''technical, business, financial or personnel 

information of a current nature." There is no ''technical" or ''personnel" information contained 

in the Agreement. Nor is there any business or financial information "of a current nature." 

Finally, settlement agreements and indemnity provisions are widely recognized as 

discoverable information that is not subject to special protection. See CUy of Homestead v. 

Rogers, 789 So. 2d 483 (Fla. 3d DCA 2001) (ordering production of settlement agreement over 

objection based upon confidentiality provision in settlement agreement); Scott v. Nelson, 697 So. 

2d 1300 (Fla. 1st DCA 1997) (ordering deposition of party to settlement agreement despite 

confidentiality provision in settlement agreement); Fla. Stat. § 44.102(3) (providing that 

privilege for communications that occur during mediation do not apply to an executed settlement 

agreement); Fla. R. Civ. P. 1.280(b)(2) (providing specifically that indemnity agreements are 

within the proper scope of discovery). 

C. The Settlement Agreement Is Not Confidential Under Florida Law And 
Therefore Cannot Be "Sealed". 

The Cowt's orders of December 4, 2003 and July 26. 2004 are in accord with the law and 

public policy of Florida. The plaintiff made the Settlement Agreement a court record when it 

refused to produce the Agreement, thereby forcing Morgan Stanley to move to compel its 

production. The Court made the redacted version of the Settlement Agreement a judicial record 

on December 4, 2003. Once the Settlement Agreement became a judicial record, the Agreement 

could not be "sealed" without compliance with the Florida Rules of Judicial Administration. 

Those rules require both a finding that the document is "confidential," and reasonable notice to 

the public of any order closing any court record. Fla. R. Jud. Admin. 2.05l(c)(9)(A),(D). 

WPB/1583700. I 12 
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Florida public policy and the Florida Rules of Judicial Administration establish a 

presumption that 0[t]he public shall have access to all records of the judicial branch of 

government." Fla. R. Jud. Admin. 2.05l{a); see Goldberg v. Johnson, 485 So. 2d 1386, 1388 

(Fla, 4th DCA 1986) (noting "the public and press have a right to know what goes on in a 

courtroom"); see also Smithwick v, Television 12 of Jacksonville, Inc., 730 So. 2d 795, 799 (Fla. 

1st DCA 1999) (noting strong public policy in favor of open government overcame potential 

injury that disclosure of court record may cause to third party). These records are explicitly 

defined to include "the contents of the court file." Fla. R. Jud. Ad.min. 2.05l(b)(l)(A). 

Because the power and authority of a court to seal records or proceedings "should be 

exercised cautiously and only for the most cogent reasons," Goldberg, 485 So. 2d at 1388, 

Florida rules and case law provide very few exceptions to the general rule of public access. See 

Gombert v. Gombert, 727 So. 2d 355, 357 (Fla. 1st DCA 1999) (finding that rule 2.051 

incorporates judicial decisions concerning when confidentiality concerns may support sealing a 

record). The Settlement Agreement - which is merely a contract between two parties - does 

not meet any of the established criteria for sealing what would otherwise be public records. 

Certainly the Settlement Agreement does not need to be sealed to protect the "orderly 

administration of justice," a "compelling government interest," or constitutional or statutory 

public policy. See Fla. R. Jud. Admin. 2.05 l(c)(9)(A)(i, iii & vii). Nor will the revelation of the . 

Settlement Agreement result in •·substantial injury" to an innocent third party or party. See Fla. 

R. Jud. Admin. 2.05l(c)(9)(A)(v & vi). And as shown in section B, the Settlement Agreement 

does not contain a trade secret and need not be kept under seal in order to "obtain evidence to 

determine legal issues in a case." See Fla. R. Jud. Admin. 2.05l(c)(9)(A)(ii & iv). Finally, the 

WPB#583700.1 13 
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Settlement Agreement could not be sealed without notice to the public, as explicitly set forth in 

rule 2.051 (c)(9)(D). 

The only argument that CPH has advanced in support of the confidential treatment of the 

Settlement Agreement is the fact that the Settlement Agreement itself contractually obligates the 

parties to the Agreement to keep the terms confidential. This sort of contract is not sufficient to 

thwart public access to court records. Goldberg, 485 So. 2d at 1389 (''[A] litigant's preference 

that the public not be apprised of the details of his litigation is not grounds for closure."), 

D. The Settlement Agreement Is Not Confidential Pursuant To The Terms Of 
The Stipulated Confidentiality Order Because It Is Publicly Available. 

The plaintifrs Motion for Contempt is the legal equivalent of a complaint. The plaintiff 

makes specific allegations of fact unrelated to these consolidated actions, which facts the 

plaintiff claims entitle it to both equitable and legal relief. (See March 12, 2004 CPH's Motion 

for a Rule to Show Cause at 10 ("CPH Motion for Contemptn).) Morgan Stanley has denied the 

plaintiffs allegations.6 Morgan Stanley contends that the facts alleged in the Motion for 

Contempt and those of record estabHsh that the plaintiffs motion does not state a claim upon 

which relief can be granted. Accordingly, the Motion for Contempt should either be dismissed 

or stricken. 

Pursuant to this Court's Order of December 4, 2003, Morgan Stanley received a copy of 

the redacted Settlement Agreement on December 8, 2003. The Court ordered the redacted 

Settlement Agreement (Exhibit 1) "deemed 'Confidential'" and subject to the terms of the parties 

Stipulated Confidentiality Order entered July 31) 2003. Paragraph 2 of the Stipulated 

6 For purposes of this Motion only, however, Morgan Stanley treats the allegations of plaintiffs Motion for 
Contempt as true in the same manner as the Court would treat allegations of a complaint for purposes of 
deciding a Motion to Dismiss. 

wpa#s&370o.t 14 
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Confidentiality Order provides that its terms do not apply to any document "generally available 

to the public ." 

This Order shall not apply to any doclllnent, testimony or other 
information that . . . (b) becomes generally available to the public 
other than as a result of disclosure in violation of this Order or in 
breach of any other legal obligation, or (c) becomes available to a 
party other than through voluntary or required production from a 
person or party who obtained the document, testimony or other 
information without any confidentiality restriction. 

(Emphasis added.) 

The redacted Settlement Agreement has been included in the court file and publicly 

available since December 1 8, 2003 . Pursuant to the express terms of the Confidentiality Order, 

the redacted Settlement Agreement is not .. Confidential" and has not been Confidential since it 

was placed in the public records of this Court on December 1 8, 2003. And even if this 

construction of the Confidentiality Agreement is wrong, the unmistakable fact is th.at the court 

filed the Settlement Agreement in the public records, making it available to anyone who wanted 

to look at it. See, e.g., Lifecare lnt 'l, Inc. v. Barad, 573 So. 2d 1044 (Fla 3d DCA 1991)  

(holding that records previously available in court file could not b e  made confidential); Sarasota 

Herald Tribune v. Holtzendorf, 507 So. 2d 667 (Fla. 2d DCA 1 987) (affirming public's right to 

view court files). 

The plaintiffs.first "claim" in its Motion for Contempt is that Morgan Stanley gave the 

Settlement Agreement to individuals not entitled to receive Confidential information. (See 

Stipulated Confidentiality Order if 9(c).) The plaintiff alleges that Morgan Stanley' s attorneys in 

the Andersen action - KHHTE - were not entitled. to receive a copy of the Settlement 

Agreement because they were not attorneys "of record'' in these consolidated actions. (See CPH 

Motion for Contempt at 4.) Even assuming that the plaintiff is correct, which Morgan Stanley 

denies, the Motion for Contempt is legally insufficient because the Settlement Agreement has 

WPB#583700. 1 1 5  
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been a public record since December 1 8, 2003 . Therefore, any dissemination of the "public" 

document cannot, as a matter of law, constitute a violation of the Confidentiality Order or the 

Court's December 4 Order. 

The plaintiff's second "claim'' is that Morgan Stanley allegedly used the Settlement 

Agreement for a purpose not authorized by the Confidentiality Order. This claim is also legally 

and factually insufficient. To find such a violation, this Court must necessarily find that the 

Settlement Agreement is protected by the Confidentiahty Order. This claim fails as a matter of 

law because the Settlement Agreement is contained in the public court file. 

The express terms of the Confidentiality Order exclude any docwnent that is either 

publicly available or becomes available to any party other, than through a violation of the 

Confidentiality Order. The Settlement Agreement is both publicly available and became 

available to any party once it was openly filed in the court file of this action. Because the 

Settlement Agreement is publicly available, whatever use was made of the document cannot 

constitute a violation of the Confidentiality Order. The plaintiff's real complaint, if any, is that 

the Andersen action is a sham pleading. That claim should be addressed in Judge Miller's  

courtroom pursuant to Fla. R Civ. P. 1 . 150. See, e.g., Pacheco v. Wasserman, 701 So. 2d 1 04, 

1 06 (Fla. 3d DCA 1997) (holding ''[t]o strike a pleading as a sham, a party must so move before 

trial, and the trial court must conduct an evidentiary hearing") (emphasis added). 

In sum, the plaintiff's Motion for Contempt is based entirely on alleged violations of the 

Confidentiality Order. In tum, these alleged violations depend entirely on the fact that the 

Settlement Agreement is a confidential document in accordance with the terms of the Stipulated 

Confidentiality Order. The facts are undisputed that as of December 18, 2003, the redacted 

Settlement Agreement was not a Confidential document. Accordingly, Morgan Stanley could 
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not, as a matter of law, violate the December 4 Order by giving a copy of the Settlement 

Agreement to its counsel on February 26, 2004, even if they were not counsel in "this action. " 

Moreover, there can be no misuse of the Settlement Agreement under these circumstances that 

amounts to contempt in this courtroom. At most, Andersen - not the plaintiff here - can 

proceed in Judge Miller,s courtroom under rule 1 . 1 50. 

Conclusion 

The Court should reconsider its July 3 1 ,  2003 Order and am.end the Confidentiality 

Agreement to comply with Florida law. 

Under Florida law and the Confidentiality Agreement itself, the Settlement Agreement is 

not Confidential. Accordingly, the Court should reconsider and amend its December 4, 2003 

Order by deleting the language making the redacted Settlement Agreement subject to the 

Confidentiality Agreement. 

Moreover, and equally as important to these proceedings, the Court should dismiss or 

strike the plaintiffs Motion for Contempt because it is legally deficient and fatally so. Nothing 

can save it. 

Finally, Morgan Stanley requests that the Court reserve jurisdiction to award Morgan 

Stanley its attorney fees and costs as a result of having to defend . the Motion for Contempt. 

Lamb v. Fowler, 574 So. 2d 262, 263 (Fla. 1st DCA 1991) (''(I]t is now well established that the 

· cowt is empowered, in its discretion, to assess fines and award attorney' s fees and costs as 

sanctions for civil contempt.") . 

wPB#583700. l . 17  
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all c�sel of record on the listed below service list by facsimile and Federal Express on this 

�y of August, 2004. · 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 1 8349) 
Thomas A. Clare 
Zhonette M. Brown 
IaRKLAND & ELLIS LLP 
655 1 5th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co_ 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

CARL TON F1ELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561)  659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SffiPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 6061 1 
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July 28, 2003 

SEARCY 
DENNEY 
SCA.ROLA 
BARNHART 

�SHIPLEY:.� 
� 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse. 
Room #1 1 . 1208 
205 North Dixie Highway 
West Palm Beac� FL 33401 

Re: Coleman Holdings Inc. ·v. Morgan Stanley & Co., Inc. 
Case No. 2003 CA 005045 Al 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes, eta.I. 
Case No. 2003 CA 005 165 AI. 

Dear Judge Maass: 

Enclosed please find en orlglnal and four copies of proposed Stipulated Confidentiality 
Orders in both of the above-styled matters. . 

If same meet with your approval, we ask that your Honor sign same, returrting 
conformed copies to all counsel in the envelopes provided. 

cc: Jenner &. Block, LLC 
Joseph Ianno, Jr., Esq. 
Thomas A. Clare, Esq. 

WWW.SEARCYLAW.COM . 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JlJDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS JNC.t 

Plaintiff, 
v. 

MORGAN ST�EY &. CO., IN'C., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2003 CA 005045 Al 

Judge Elizabeth I. Maass 

���������������- ) 

Order: 

STIPULATED CONFIDENTIALITY ORDER 

The parties hereto hereby stipulate and agree to the following Co�dentiality 

1 .  Scope of Order. This Order shall apply to all non·public and Confidential 

(as hereinafter defmed) matc?rlals produced in this litigation and all testimony given in any 

deposition by any party to the litigation or by any person or entity that is not a party hereto (a 

"non-party"). to all non-public and Confidential information disclosed by any party hereto during 

the course of the captioned litigation and .to all non-public infonnation disclosed to any party 

hereto by any non-party in response to the service of a subpoena or notice of deposition on a 

non-party in connection with the captioned litigation ("Litigation Materials"). 

2. This Order shall not apply to any document. testimony or other 

information that (a) is already in a :receiving part)r's possession at the tlme it is produced, (b) 

becomes generally available to the public other than as a result of disclosure in violation of this 

Order or in breach of any other legal obligation, or (c) becomes available to a party other than 

through voh�ntary or required production
· from a peraon or party who obtainerl the document, 

testimony or other information without any confidentiality restriction. 
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3 .  Litigation Materials and the information derived therefrom shaJJ be used 
solely for the purpose of preparing for and conducting this litigation, and shall not be disclosed 

or used for any other purpose. 

4. Any party or non-party may designate as ''Confidential" any Litigation 

Materials or portions thereof which the party or non-party believes, in good :faith, constitute, 

contain, reveal or reflect proprietary or confidential trade secrets or technical, business, financial 

or personnel information of a cur.rent nature. If a party or non-party produces Litigation 

Materials that have been produced in another litigation or to any govemment entity and such 

Litigation Materials have been designated confidential or were accompanied by a request that 

confidential treatment be accorded them, such Litigation Materials shall be deemed to have been 

designated ··confidential" for purposes of this Stipulation and Order. 

S. Any documents or other tangible. Litigation Materials may be designated 

as "Confidential" by marking evecy such page "Confidentiar• or by informing the other party in 

writing that such material is Confidential. Such mar�gs will be made in a manner which does 

not obliterate or obscure the content of the document or other tangible Litigation Material. If 

Litigation Material is inspected at the choice of location of the party or non.party producing or 

disclosing Litigation Materials (a "producing parcy''), all such Litigation Material shall be 

presumed at such inspection to have been designated as Confidential by the producing party until 

such time as the producing party provides copies to the party that requested the Litigation 

Material. Production of Confidential Material for inspection and copying sh&ll uot constitute a 

waiver of confidentiality. 

6. · Depositions or other testimony may be designated "Confidential" by any 

one of the following means: 

-2-
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(a) stating orally on the record, with reasonable precision as to the affected 

testimony, on the day the testimony is given that this information is ""Confidential"; or 

(b) sending written J?-Otice �esignatingi by page and line, the portions of the 

transcript of the deposition or other testimony to be treated as ••confidential" within l O 

days after receipt of the transcripts. 

7. The entire transcript of any deposition shall be treated as Confidential 

Material until thirty days after the conclusion of the deposition. Each page of deposition 

transcript designated as Confidential Material shall be stamped, as set forth in paragraph .5 abovej 

by the court reporter or counsel. 

8. 
· 

ht the event it becomes necessary at a deposition or hearing to show any 

Confidential Material to a witness, any testimony related to the Coiifidential Material shall be 

deemed to be Confidential Materiali and the pages and lines of the transcript that set forth such 

testimony shall be stamped as set forth in paragraph S of this Stipulation. 

9. Litigation Materials designated '"Confidential" and any copies thereof, and 

the information contained therein, shall not be giv� shown, made available or communicated in 

any way to anyone except: 

(a) The Circuit Court of the Fifteenth Judicial Circuit iu and for Palm Beach 

County, Florida (the "Court") (including Clerks and other Court personnel). Litigation 

Materials designated.. "Confidential'' and any copies thereof, and the information 

contained therein, that are filed with the Court or any pleadings, motions or other papers 

filed with the Court, shall be filed under seal iii a separate sealed envelope conspicuously 

marked ''Filed Under Seal - Subject to Confidentiality Order,'' or with such other 

markings as required by Court rules, and shall be kept under seal until further order of the 

-3-
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Court Where possible, only those portions of filings with the Cowt th:at disclose matters 

designated "Confidential'� shall be filed under seal; 

(b) counsel to the parties, including co-cOWJsel of record for the parties 

actually assisting in the prosecution or defense of this litigation, and the legal associates 

and clerical or other support staff who are employed by such counsel or attorneys and· are 

w0rking under the express direction of such counsel or attorneys; 

(c) parties and cmrent officers and employees of parties to ·  the extent 

reasonably deemed necessary by counsel disclosing such information for the ·purpose of 
assisting in the prosecution or defense of this litigation; 

(d) outside photocopyin� graphic production services, litigation support 

services, or investigators employed by the parties or their counsel to assist in this 

litigation and computer petSOllllel performing duties in relation to a computerized 

litigation system; 

( e) any person who is a witness or deponent, and his or her coWisel, �uring 

the course of a deposition of testimony in this litigation; 

(t) any person who is a potential fact witness in the litigation, provided, 

however, that a person identified solely in this subparagraph shall not be permitted to 

retain copies of such Litigation Material; 

(g) court reporters, stenographers9 or vidcographers who record deposition or 

other testimony in the litigation; 

(h) ·ex.perts or consultants retained in connection with the litigation; 

(i) any person who is indicated on the face of a document to have been an 

author, addressee or copy recipient thereof, provided9 however, that a person identified 

-4-
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solely in this subparagraph shall not be permitted to retain copjes of such Litigation 

Material; and 

G) any other per5on, upon written consent from the party or person who 

designated such Litigation Materials "Confidential ... 

10. Before any person included in paragraph 9(f) or (h) is given access to 
Litigation Materials designated "Confidential,,. and before any person included in subparagraph 

9( e) is pennitted to retain any copy of Litigation Materials desigoated CoDfidential, such person 

shall be provided with a copy of this Order and shall acknowledge in a written st.a.tement, in the 

form provided as Exhibit A hereto,' that he or she read the Order and agrees to be bound by the 

terms thereof. . Such executed forms shall be retained in the files of counsel for the party who 

'gave access to Litigation· Materials to the person who was provided such access. Such executed 

forms shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a 

showing of good cause is made and the Court so orders. 

1 1 .  The inadvertent production of privileged or arguably privileged materials 

shall not be determined to be either; (a) a general waiver of the attorney-client privilege, the 

work product doctrine or any other privilege; or (b) a specific waiver of any such privilege with 

respect to documents being produced or the testimony given. Notice of any claim of privilege as 

to any do�mnent claimed to have been produced inadvertently shall be given within a reasonable 

period of time after discovery of the inadvertent production, and, on request by the producmg 

party, all inadvertently produced materials as to which a claim of privilege is properly asserted 

and any copies thereof shall be returned promptly. 

12. Nothing in this Order shall prevent any producing party from disclosing or 

using its own ''Confidential" Litigation Materials as it deems appropriate, and any such 

disclosure shall not be deemed a waiver of any party's right or obligations under this Order with 

-5-
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respect to any other :information. If a . party or non•party that designates information . 

"Confidential" discloses or uses such ''Confidential" Litigation . Materials in a manner 

inconsistent with the claim that such information is confidential, any party may move the Court 

for an order removing such "Confidential" designation pursuant to paragraph 1 5  herein. Nothing 

in this Stipulation and Order shall impose any restrictions on the use or disclosure by any party 

of documents, materials, testiritony or other information produced as Litigation Material obtained 

by such party independently of discovery in this litigation. 

13.  The·parties do not waive any right to object to any discovery request, or to 

the admission of evidence on any ground, or seek any further protective oi-der, or to seek relief 

from the Court from any provision of this Order by application on notice on any grounds. 

14. If any party objects io the designation of any Litigation Materials as 

i•confidential, •• the party shall first state the objection by letter to the party that made such 

designations. The parties agree to confer in good faith by telephone or in person to attempt to 

resolve any dispute respeciting the terms or operation of this Order. If the parties are unable to 

resolve such dispute within S days of such conference, any party may then move the Court to do 

so. Until the Court rules on such dispute, �e Litigation Materials in question shall continue to 

be treated as "Confidential1" as designated. 

15. Upon motion, the Court may order the removal of the "Confidential'' 

designation from any information so designated. In connection with any motiori. concemmg the 

propriety of a "Confidential" designation1 the party making the designation shall bear the burden 

of proof. 

16. Within 60 days of the conclusion of this litigation as to all parties, all 

Litigation Materials designated "Confidential'' and all copies or notes thereof shall be returned to 

counsel for the producing party who initially produced the Litigation Mat�als, or destroyed, 

-6-
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except that counsel may retain their work product and copies of court filings, transcripts, and 

exhibits, provided_ said retained documents will continue to be treated as provided in this Order, 

as modified by rulings of the Court. If a party chooses to destroy documents after the litigation 

has concluded, that party shall certify such destruction in wri�g to the producing party upon 

written request for such certification by the producing party. 

1 7. The failure of any party to challenge the designation by another 

production party of Litigation Material as "Confiden�,. during the discovery period shall not be 

a waiver of that party's right to object to the designation of such material at trial. 

18. This Stipulation applies to all ncin-parties that are served with subpoenas 
in conriection with this litigation or who otherwise produce documents or are noticed for 

deposition in connection with this litigation, and all such non-parties are entitled to the protection 

afforded hereby upon signing a copy of this agreement and agreeing to be bound by its tenns. 

19. A:ny party ma;r move to modify the provisions of this Order at any time or 

the parties may agree by written stipulation, subje�t to further order of the Court, to modify the 

provisions of the Order. Should any non-party seek access to the Confidential Material, by 

request, subpoena or otheiwise, the party or recipient of the Confidential Material from. whom 

such access is sought, as applicable, shall promptly notify the producing party who produced 

such Confidential Materials of such requested access and shall not provide such materials unless 

required by law or with the consent of the ·producing party. 

20. This Order shall not apply to any Litigation Materials offered or otherwise 

used by any party at trial or at any hearing held in open court. Prior to the use of any Litigation 

Materials that have been designated Confidential at trial or any hearing to be held in open court, 

counsel who desires to so offer or use such Confidential MQ.terial shall talce reasonable steps to 

afford opposing counsel and counsel for the producing party who produced such Confidential 

-7-
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Material a reasonable opportunity to object to the disclosure in open court of such Confidential 

Material, and nothing herein shall be construed a wavier of such right to object. 

2 1 .  Written notice provided pursuant to this Order shall be made to counsel of 

record by facsimile. 

22. The provisions of this Order shall survive the final termination of the case 

for any retained Confidential Litigation Material thereof. 

COLEMAN (PARENT) HOLDINGS, INC. 

BY-1o::::_.:::;...-,�.=--:_-=--..;����=--� 
John �-�,...,,.,, 
SEARCY Y, SCAROLA, 

B T & SHIPLEY P.A. 
2139 Beach Lake Boulevard 
West Palm Beach, FL 33409 

Jerold S, Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, IL 6061 1 

SO ORDERED; 

This __ day of 2003 

MORGAN STANLEY & CO., INC. 

By� � � -
Josl8iii10JL 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannuccit P.C. 
Thomas A. Clare 
Brett McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washin�n. D.C. 20005 

CIRCUIT JUDGE 

COP�S PROVIDED TO COUNSEL OF RECORD ON THE ATTACHED LIST 

-8-
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COUNSEL LIST 

Counsel for Plaintiff Counsel for Defendant 

COLEMAN (PARENT) HOLDINGS INC. MORGAN STANLEY & CO., INC. 

SEARcY DENNEY. ScAROLA 

BARNHART& SHJPLEY P.A. 
John Scarola, Esq. 
2139 Pahll Beach Lake Blvd. 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-581 6  

JENNER & BLOCK, LLC 
Jerold S. Solovy, Esq. 
Ronald L. Marmer, Esq. 
Robert T. Markowski, Esq. 
Deirdre E. Connell, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 
Phone: (3 12) 222-9350 
Fax; (3 12) 527-0484 

-9-

CARLTON FIELDS, P.A. 
Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Phone: (561) 659-7070 
Fax: (561) 659-73.68 

KnUcLAND & ELLIS 
'l'homas D. Yannucci, P.C. 
Thomas A. Clare, Esq. 
6SS 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Phone: (202) 879-5000 
Fax: (202) 879-5200 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
v. 

MORGAN STANLEY & CO., INC.9 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. ;  2003 CA 005045 Al 

Judge Elizabeth I. Maass 

-��--�--�----�-- > 

Exhibit A 

DECLARATION OF ACKNOWLEDGMENT AND 
AJ.!REEMENT TO BE BOUND BY PROTECTIVE ORDER 

I� declare Wlder penalty of perjuzy that: 

1. My address is ____ �---------------

2. My present employer is _______________ _ 

3. My present occupation or job description is---------

4. I hereby certify and agree that I have read and understand the teans of the 

Confidentiality Order in the above-captioned actions. I further certify that I will not use 

"Confidential" information for any pmpose other than this litigation among the parties, and will 

not disclose or cause '"Confidcntial9• infonnation to be disclosed to anyone not ex.pressly 

permitted by the Order to receive "Confidential" information. I agree to be bound by the terms 

and conditions of the Order. 

5. I understand that I am to retain in confidence from all individuals not 

expressly permitted to receive information designated as "Confidential,', whether at home or at 

A-1 
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. . . _, .  -. . .. .  -

work, all copies of any materials I receive which have been designated as "Confidential," and 

that I will carefully maintain such materials in a container, drawer, room or other safe place in a 

manner consistent with the Order. I acknowle�ge that the retur:n or destruction of "ConfidentiaP' 

material shall not relieve me from any other continuing obligations imposed upon me by the 

Order. 

Date: 

6. I stipulate to the jurisdiction of this Court 

--�-----

Doclliru:llt No. 94S236 

A-2 

(Signature) 
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EXHIBIT 2 
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, ' 

IN THE CIR.Curr COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, - Case No.: 2003 CA 005165 AG 
v. 

MACAN:DREWS & FORBES HOLDINGS INC . •  

and COLEMAN (PARENT) HOLDINGS INC . •  

Judge Elizabeth I. Maass 

Order: 

Defendants. 

STIPULATED CONFIDENTIALITY ORDER 

The parties hereto hereby stipulate and agree to the following Confidentiality 

1.  Scope of Order. This Order shall apply to all non-public and Confidential 

(as hereinafter de.fined) materials produced in this litigation and all testimony given in any 

deposition by any party to the litigation or by any person or entity that is not a party hereto (a 

•'non�party"), to all non-public and Confidential information disclosed by any party hereto during 

the course of the captioned litigation and to all non-public information disclosed to any party 

hereto by any non-party in �sponse to the service of a subpoena or notice of deposition on a 

non-party in connection with the captioned litigation ("Litigation Materials',). 

2. This Order shall not apply to any document, testimony or ·other 

information that _(a) is already in a receiving party' s possession at tbe time it is produced, (b} 

becomes generally �vailable to the public other than as a result of disclosme in violati�n of tbis 

Order or in breach of any other legal obligation, or (c) ·becomes available to a party other than 

through voluntary or required production from a person or party who obtained the document, 

testimony or other information without any confidentiality restriction. 
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·-

.. 

IN THE CIRCUIT COURT OF THE FJFrEENTH JUDICIAL. CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff� 
v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:  2003 CA OQ5045 Al 

Judge Elmiheth I. Maass 

���������������- ) 

Order: 

STIPULATE!> CONFIDENTIALITY ORDER 

The parties hereto hereby stipulate and agree to the following Confidentiality 

1 .  Scope of Order. This Order shall apply to all non·public and Confidential 

(as hereinafter defined) materials produced in this litigation and all testimony given in any 

deposition by any party to the litigation or by any person or entity that is not a party hereto (a . 

"non-party"), to all non-public and Confidential infonnation disclosed by any party hereto during 

the course of the captioned litigation and .to all non-public infonnation disclosed to any party 

hereto by any non-party in response to the service of a subpoena or notice of deposition on a 

non-party in connection with the captioned litigation ("'Litigation Materials"). 

2. This Order shall not apply to any document, testimony or other 
,,. 

information that (a) is already fo a receiving party's possession at the time it is produced, (b) 

becomes generally available to the public other than as a result of disclosure in violation of this 

Order or in breach of any other legal obligation, or (c) becomes available to a party other than 

through voluntary or required production from a person or party who obtained the document, 

testimony or other information without any confidentiality restriction. 
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3. Litigation Materials and the information derived therefrom shall be used 

solely for the purpose of preparing for and conducting this litigation, and shall not be disclosed 

or used for any other purpose. 

4. Any party or non-party may designate as "Confidential" any Litigation 

Materials or portions thereof which the party or non-party believest in good faith, constitute, 
contain, reveal or reflect proprietary or confidential trade secrets or technical, business, financial 

or personnel infonnation of a current nature. If a party or non-party produces Litigation 

Materials that have been produced in another litigation or to any government entity and such 

Litigation Materials have been designated confidential or were accompanied by a· request that 

confidential treatment.be accorded them, such Litigation Materials shall be deemed to have been 

designated "'Confidential" for purposes of this Stipulation and Order. 

5. Any documents or other tangible. Litigation Materials may be designated 

as '"Confidential" by marking every such page '"Con:fidential't or by inf� the other party in 

writing that such material is Confidential. Such markings will be made in a manner which does 

not obliterate or obscure the content of the document or other tangible Litigation Material. If 

Litigation Material is inspected at the choice of location of the party or non-party producing or 

disclosing Litigation Materials (a "producing party"), all such Litigation Material shall be 

presumed at such inspection to have been designated as Confidential by the producing party uotil 

such time as the producing party provides copies to the party that reques,.-ed the Litigation 

Material. Production of Confidential Material for inspection and copying shall not constitute a 

waiver of confidentiality. 

6. · Depositions or other testimony may be designated �·confidential'" by any 

one of the following means: 

-2-
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(a) stating orally on the record, with reasonable precision as to the affected 

testimony, on the day the testimony is given that this information is ··confidential"; or 

(b) sending written notice designating, by page and line, 1he portions of the 

transcript of the deposition or other testimony to be treated as "'Confidential" within 10 

days after receipt of the transcripts. 

7. The entire transcript of any deposition sba.ll be treated as Confidential 

Material until thirty days after the conclusion of the deposition. Each page of deposition 

transcript designated as Confidential Material shall be stamped, as set forth in paragraph 5 above, 

by the court reporter or counsel. 

8. Jn the event it becoxP.es necessary at a deposi�on or hearing to show any 

Confidential Material to a witness, any testimony related to the Confidential Material shall be . 

deemed to be Confidential Material, and. the pages and lines of the transcript that set forth such 

testimony shall be stamped as set forth in paragraph S of this Stipulation. 

9. Litigation .Materials designa�d "Confidential'" and any copies thereof, and 

the infonnation contained therein, shall not be given, sho� made available or coIIllllunicated in 

any way to anyone except: 

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach 

Cowity, Florida (the ''Court'') (including Clerks aud other Court personnel). Litigation 

Materials designated ••confidential'' and any copies thereof, · and the information 

contained therein, that are filed with the Court or any pleadings, motions or other papers 

filed with the Court, shall be filed under seal ill a separate sealed envelope conspicuously 

marked �'Filed Under Seal - Subject to Confidentiality Order," or ·with such other 

markings as required by Court rules, and shall be kept under seal until further order of the 

-3-
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Court. Where possible, only those portions of filings with the Court that disclose matters 

designated '"Confidential" shall be filed under seal; 

(b) counsel to the parties, including co-counsel of record for the parties 
actually assisting in the prosecution or defense of this litigation, and the legal associates 

and clerical or other support staffwhq are employed by such counsel or attomeys and are 

working under the expiess direction of such counsel or attorneys; 

( c) parties and current officers end employees of parties to the extent 

�onably deemed necessary by counsel disclosing such information for the purpose of 

assisting in the prosecution or defense of this litigation; 

( d) outside photocopying, graphic production services, litigation support 

services, or :investigators employed by the parties or their counsel to assist ·in this 

litigation and computer personnel performing duties in relation to a computerized 

litigation system; 

( e) any person who is a witness or deponent, and his or her counsel, during 

the course of a deposition of testimony in this litigation; 

(f) any person who is a potential fact witness in the litigation, provided, 

however, that a person identified solely in this subp8l'agraph shall not be permitted to 

retain copies of such Litigation Material; 

(g) court reporters, stenographers, or videogI3.phen; who record deposition or 

other testimony in the litigation; · 

(h) ·experts or consultants retained m c�nnection with the litigation; 

(i) any pen;on who is indicated on the f.ace of a document_ to have been an-

author, addressee or copy recipient thereof, provided, however, that a person identified 

-4-
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solely in this subparagraph shall not be permitted to retain copies of such Litigation 

Material; and 

G) any other person, upon written consent from the party or person who 

designated such Litigation Materials "Collfid.ential." 

l 0. Before any person included in paragraph 9(f) or (h) is given access to 

Litigation. Materials designated '"Confidential,0 and before any person included in subparagraph 

9( e) is permitted to retain any copy of Litigation Materials designated Confidential, such petSOn 

shall be provided with a copy of this Order and shall acknowledge in a written statement, in the 

form provided as Exhibit A hereto; that he or she read the Order and agrees to be bound by the 

terms thereof. _Such executed forms shall be retained .in the files of counsel for the party who 

gave access to Litigation Materials to the person who was provi�ed such access. Such executed 

forms shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a 

showing of goad cause is m�de and the Court so orders. . 

1 1. _ The inadvertent production �f privileged or _arguably privileged materials 

shall not be detetmined to be either: (a) a general waiver of the attorney-client privilege, the 

work product doctrine or any other privilege; or (b) a specific waiver of any such privilege with 

respect to documents being produced or the testimony given. Notice of any claim of privilege as 

to any document claimed to have been produced inadvertently shall be given within a reasonable 

period of time after discovery of the inadvertent production, and, on ·request by the producing 

party, all inadvertently produced materials as to which a claim of privilege is properly asserted 

· and any copies thereof shall be retumed promptly. 

12. Nothing in this Order shall prevent any producing party from disclosing or 

using its . own · ··confidential" Litigation Materials as it deems appropriate, and any such 

disclosure shall not be deemed a waiver of any party's right or obligations llllder this Order with 

-5-
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respect to any other information. If a party or non·party that designates information 

"Confidential" discloses or uses such "Confidential0 Litigation Materials in a manner. 

inconsistent with the claim that such Uiformation is confidential. any party may move the Court 

for an order removing such ··confidential" designation pursuant to paragraph 15 herein. Nothing 

in this Stipulation and Order shall impose any restrictions on the use or disclosure by any party 

of documents, materials, testiritony or other information produced as Litigation Material obtained 

by such party independently of discovery in this litigation. 

13. The parties do not waive any right to object to any discovery request, or to 

the admission of evidence on any ground, or seek any :further protective order, or to seek relief 

from the Court from any provision of this Order by application on notice on any grounds. 

14. If any party obje1;ts tO the designation of any Litigation Materials as 

"Confidential," the party shall first state. the objection by letter to the party that made such 

designations. The parties agree 'to confer in good faith by telephone or in person to attempt to 

resolve any dispute respecting the terolS or operation of this Order. If the parties are unable to 

resolve such dispute within 5 days of such conference, any party may then move the Court to do 

so. Until the Court rules on such dispute, the Litigation Materials in question shall continue to 

be treated as "Confidential,"' as designated. 

15. Upon motion, the Court may order the removal of the "Confidential'' 

designation from any information so designated. In connection with any motion concerning the 

propriety of a ··confidential" designation, the party making the designation shall bear the bmden 

of proof. 

16. · Within 60 days of the conclusion of this litigation as to �1 parties, all 

Litigation Materials designated "Confidential'' and e.11 copies or notes thereof shall be returned to 

counsel for the producing party who initially produced the Litigation Materials, or destroyed, 

-6-
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except that counsel may retain their work product and copies of court filings, transcripts, and 

exhibits, provided said retained documents will continue to be treated as proyjded in this Order, 

as modified by rulings of the Court. If a party chooses to destroy documents after the litigation 

has concluded, that party shall certify such destruction in writing to the producing party upon 

written request fot such certification by the producing party. 

17.  The failure of any party· to challenge the designation by another 

production party of Litigation Material as "Confidential" during the discovery period shall not be 

a waiver of that party• s right to object to the designation of such material at trial. 

1 8. This Stipulation applies to all non-parties that are served with subpoenas 

in connection :with this litigation or who otherwise produce documents or are noticed for 

deposition in connection with this litigation, and all such non-parties are entitled. to the protection 

afforded hereby upon signing a copy of this agreement and agreeing to be bound by its terms. 

19. Any party [113.y mo� to modify the provisions· of this Order at any time or 

the parties may agree by written stipulation, subject to further order of the Coun, to modify the 

provisions of the Order. Should any non-party seek access to the Confidential Material, by 

request, subpoena or otherwise, the party or recipient of the Confidential Material from. whom 

such access is sought, as applicable, shall promptly notify the producing party who produced 

such Confidential Materials of such requested access and shall not provide such materials tmless 

required by law or with the consent of the producing party. 

20. This Order shall not apply to any Litigation Materials offered or otherwise 

used by any party at trial or at any hearing held in open court. Prior to the use of any Litigation 

Materials that have been designated Confidential at trial or any hearing to be held in open court, 

counsel who desires to so offer or use such Confidential Material shall take reasonable steps to 

afford .opposing counsel and counsel for the producing party who produced such Confidential 

-7-
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Material a reasonable opportunity to object to the disclosure in open court of such Confidential 

Material. and nothing herein shall be construed a wavier of such right to object. 

2 1 .  Written notice provided pursuant to this Order shall be made to counsel of 

record by facsimile. 

22. The pro'1isions of this Order shall survive the final termination of the case 

for any retained Confidential Litigation Material thereof. 

COLEMAN (PARENT) HOLl:llNGS, INC. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T, Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, n. 6061 1 

SO ORDERED; 

This __ day of __ _. 2003 

. ' MORGAN ST�Y & CO., INC. 

BYh¥ ��-Jos JannO:k 
CARLTON FIELDS, P.A. 
222 Lakeview Ave.1 Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P .C. 
Thomes A. Clare 
Brett McGurk 
K.lRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 

SIGNED AND DATED 
JUL 3 1 20DJ 

JUDGE CL/.'7A . 
4118I:TH t MAAss· 

CIRCUIT JUDGE 

COPIES PROVIDED TO COUNSEL OF RECORD ON THE ATTACHED LIST 

-8-
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COUNSEL LIST 

Counsel for Plaintiff Counsel for Defendant 

COLEMAN (PARENI) HOLDINGS INC. MORGAN STANLEY & CO., JNC. 

SEARCY DENNEY SCAROLA. 

BARNHART& SfJIPLHY P.A. 
John Scarola, Esq. 
2139 Palrii Beach Lake Blvd. 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 . 

Fa.x: (561) 684-5816 

JENNER & BLOCK, LLC 
Jerold S. Solovy, Esq. 

· Ronald L. Manner, Esq. 
Robert T. Markowski, Esq. 
Deirdre E. COIIIlell, E.sq. 
One IBM Plaza, Suite 4400 
Chicago, IL 6061 1 
Phone; (312) 222-9350 
Fax: (312) 527-0484 

CARLTON FIELDS, P.A. 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Phone: (561) 659-7070 
Fax: (561) 659-7368 

KIRKLAND & ELLIS 
Thomas D. Yannucci, P .C. 
Thomas A. Clare, Esq. 
655 15th Street, N.W., Suite 1200 
Washlngton, D.C. 20005 
Phone: (202) 879-5000 
Fax: (202) 879-5200 

141043/058 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN .AND FOR PALM BEACH COUNTY, )i'LORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plain ti� 
v. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2003 CA 005045 AI 

Judge Elizabeth L Maass 

-�-���-�---�-�� > 

Exhibit A 

DECLARATION OF ACKNOWLEDGMENT AND 
AGREEMENT TO BE BOUND BY PROIECTIVE ORDER 

I, declare under penalty of perjury that: 

1.  My address is�------------------

2. My present employer is _______________ _ 

3. My present occupation or job description is ---�-----

4. I hereby certify and agree that I have read end understand the tenns of the 

Confidentiality Order in the above-captioned actions. I further certify that I will not use 

"Confidential'' information for any purpose other than this litigation among the parties, and will 

not disclose or cause "Confidential" information to be discli:>sed to anyone not �pressly 

permitted by the Order to receive ••eonfidential" info�ation. I agree to be bound by the terms 

and conditions of the Order. 

5.  I understand that I am to retain in confidence from all individuals not 

expressly permitted to recei-ve infonne.tion designated as 1'Confidential," whether at home or at 

A-1 
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work, all copies of any materials I receive which have been designated as "Confidential," and 

that I will carefully maintain such materials in a container, drawer, room or other safe place in a 

manner consistent with the Order. I acknowledge that the return or destruction of"Confidential" 

material shall not relieve me from any other continuing obligations imposed upon me by. the 

Order. 

Date: 

6. I stipulate to the jurisdiction of this Court. 

--------

Document No. 94.S23G 

A-2 

(Signature) 
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EXHIBIT 3 
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· ·  . . . . . · 

. , 

Page I 

IN THE CIRCUIT COURT OF THE FI FTEENTH JUDIC IAL C I RCU I T  
I N  AND FOR PALM BEACH COUNTY , FLORIDA 

CASE NO . 2 0 0 3-CA� 0 0 5 0 4 5  AI 

COLEMAN { PARENT ) HOLDINGS , INC . , 

Plaintiff , ORIGINAL. 
v5 . 

MORGAN STANLEY & COMPANY , INC . 

Defendant . 

TRANSCRIPT OF THE PROCEEDINGS BEFORE 
THE HONORABLE ELI ZABETH MAAS S  

Wes t Palm Beach , Florida 
November 2 5 ,  2 0 0 3 
4 : 3 7 p . m .  - 5 : 1 8  p . m . 
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l 

2 

3 

4 

5 

6 

7 

a 

9 

1 0  

l l _ 

1 2  

1 3  
· �  . .  -· 

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  
. .  2 5  

Page l 

BE IT REMEMBERED that the fo regoing 

proceedings "'ere had be for«:! · the · ·rtONORABLE · ELI Z.ABETH 

MAAS S ,  i n  the Palm Beach County Courthous e ,  West Palm 

Beach , Fl orida, . on November 2 5 �  2 0 0 3 , start�ng at 

4 : 37 p . m . , with appearance s as hereinabove noted, 

to wi t : 

THE COURT : This i s  Coleman and Morgan 

Stanley . It ' s  de fendant ' s  motion, I think ,  to 

compe l product ion of a s et t l ement agreement .  

MR . IANNO :  That ' s  co rrect . 

MR . CLARE : That • s  correct . 

THE COURT : You-al l  can have a s eat . 

The first motion I have though , and I 

apologi ze , I didn ' t  have time to go through the 

files to try to find thi s ,  I s e e  that defendant 

has filed certain thing s under s eal or has 

tendered certain things under seal , and I hope 

that . none - of - -them . .  have . been . fil.ed . .  y.et . � : -Was.:..tbere 

an order ent ered that permittad that procedure? 

MR . !ANNO ; Yes , Your Honor - Joe I anno . 

I believe that the conf ident i a l i t y  orde r that was 

ent e red in this c a s e  provided for that . 

THE COURT ; You ' re go ing to have to tell me , 

because I thought 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

MR . ! ANNO :  I di dn ' t  bring the 

confidenti ality order with me . 

Page 4 , 

THE COURT : Because , obviously, under the 

Rules of Judic�al Admini strat ion , things can ' t  get 

filed under seal 

MR .  IANNO : Wi thout noti ce to media . 

THE COURT : And all that . And I thought when 

I looked at the proposed orde r in this cas e , 

either I s t ruck through that s tuff or I mai led i t  

back t o  you guys and said I can • t  s ign this . And 

i f  I haven ' t  done that yet , that ' s  why we need to 

find that order . 

I haven ' t  looked at any of the stuff that was 

given to me unde r s e a l . I need to j u s t  give it 

back to you . I t ' s  not my po licy t o  look at things 

that can ' t  be part of the court record abs ent a 

clear orde r that permit s  me to do so . 

I t  could be somehow I s i gned it and I fo rgot . 

MR . !ANNO : I don ' t  believe that the motion 

at i s sue though , You r  Honor , wa s filed unde r seal . 

THE COORT : No , j ust some o f  the stuf f . I ' ll 

give ··you guys Whoever gave me this stuff, I ' m 

j ust going to give it back . 

MR . SCAROLA : I think what was filed unde r 

seal was your reply memorandum . 
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amount of the s ettlement whi ch re lates 5 olely to 

the i s sue o f  setof f , and upon cou rt orde r ,  we are 

prepared to make a confidential di s closure o f  the 

amount of that s ettlement under the terms of the 

confident i ality agreement previ ou s ly entered .  We 

would de s ignate that as confidential information 

in order to restr i ct its prope r us e to this cas e 

and make the di sclo sure with regard to that 

amount . 

THE COURT : Any obj ection to my making a 

photocopy of i t ?  

MR . SCAROLA ; No r n o t  at all . 

THE COURT : Than ks . 

Was the s e t tlement consummate d? 

MR . SCAROLA : Yes . 

THE COURT : Unde r its terms ? 

MR . SCAROLA : Yes . 

THE COURT : Okay . 

Do you accept that repre s entat ion? 

MR . CLARE : That it wa s consummated under i t s  

terms ? 

THE COURT : Yeah . 

MR . CLARE : I don ' t  have any reason to 

beli eve or not beli eve that that ' s  incor rect . 

I would s ay that this i s  a n on-privi leged 

. . . ..  
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that agreement , and we be lieve that to the extent 

permi ssible by l aw ,  that it should be en fo�ced, 

and it shou ld o n ly be breached or allowed to come 

out in the open to the extent that it is clear ly 

established that i t  i s  rel evant . And we be l i eve 

that the proper pro cedure i s  for the Court to look 

at it in camer a  and to make that j udgment , and 

we ' d  ask that you do that . 

THE COURT : Wha t di d you want t o  respond, 

s i r ?  

MR . CLARE : O n  Mr . Scarola ' s final point , 

with the Court ' s  permission, I ' l l hand to counsel 

and to Your Hono r j ust some ci tat ions to Flor ida 

c a s e s  that are a l l  cited in our brief that make 

the po int that a cont ractual cdnfi dent i a l ity 

provi s i on cannot be used to subvert di s covery . 

There ' s  a protect ive order in thi s case . We 

will agree to be bound by the ful l extent o f  the 

confident iality order in terms of dis clos ing it . 

We will go one step further and agree to make i t  

attorney ' s eye s  only w ith the provi s o  that I be 

abl e  to show it to a l imited number o f  in-house 

attorneys at Mo rgan Stanl e y  for the purpo s e s  o f  

evaluating i t  f o r  the pu rposes that I ' ve 

identified for Your Honor . 
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So with the confidential ity order , the 

balancing test that Mr . Scarol a has already 

identi fied has already been done . Thos e  privacy 

considerat ions that Arthur Andersen i s  worr ied 

about about di sclosure , nothing ' s  going t o  be in 

the open . This i s  a l l  going to be treated as the 

highest degree of confident iality under the 

prot ect ive order that Your Honor has already 

s i gned, and we agree and are willing to accept 

tho s e  restricti ons on our use of it . 

THE COURT : Okay . Let me take another 

advis ement , okay? 

Thank you very much . 

MR . SCAROLA : Your Honor, there i s  one 

addit ional brief matte r ,  if we c ould imp o s e  upon 

the Court . We had actual l y  s e t  it f o r  an 8 : 4 5 

hearing thi s morning ,  and because of Your Honor ' s  

crowded cal endar , we hoped that we mi ght j ust 

bring it to you thi s afternoon . 

1HE COURT : Sure . What i s  that ? 

You can take this back ,  s i r . Than ks . 

MR . SCAROLA : Your Hono r ,  it relates to the 

exchange of correspondence �ith which we barraged 

you concerning the entry o f  an order 

THE COURT : Oh , yeah . Okay . 
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I N  THE FI FTEENTH JUDICIAL C I RCU I T  COOR� I N  AND 

FOR fALM EEACH COUNTY , FLORI DA 

CASE NO . :  2 0 0 3  CA 0 0 5 0 4 5  AI 

COLEMAN ( PARENT ) HOLDINGS , INC . , 

Plaint i f f ,  

V S . 

MORGAN S TANLEY & CO . ,  INC . , 

De fendant . 

* * * 

TRANSCR I P T  OF THE PROCEEDINGS BE FORE 

THE HONORABLE E L I ZABETH J .  MAAS S  

* * * 

We s t  Palm Beach, Florida 
July 2 3 rd ,  2 0 0 4  
8 : 5 8 a . m .  - 1 1 : 0 3 a . m .  

Precision Rcpolting of South Florida, we. 
561-622-1717 

141 054/058 

Page 1 
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THE COURT : Yes . Can I go back t o  the o r e  

t enus mot i on on The Court fi l e ?  I di dn ' t  want t o  

forget that I had gotten thi s . I don ' t think that 

the clerk has done anything improper . The order I 

wrot e said the only thing that was s upp o s e d  to be 

fi l ed unde r s e a l  was the complete copy of the 

s e t t l ement agreement , no t the Exhibit A to the 

orde r . Exhibit A t o  the order wa s the redacted 

copy whe re the only thing I redacted I think wa s 

t he account information . 

S o ,  no , the clerk has not vi o l ated my orde r . 

I f  you ' re now s aying you want s omething s e a l ed 

that ' s  not s ealed, you may want t o  make an 

appropriate orde r . 

MR . SCAROLA : Than k you , Your Honor . 

THE COURT : S o  that would be deni e d . Okay . 

MR . SCAROLA : Your Honor , I ' m having the 

first chance t o  l o o k  at what has been handed to 

The Court . And while I don ' t  obj ect t o  Your Honor 

us ing thi s t o  the ext ent that it may be o f  

as s i s t ance to you , I think what you ' ll find when 

you look at it is that the inte rrogato ry i s  set 

out in full , Morgan S t anley ' s  obj e ct i o n s  are s e t  

out , and the i r  reply i s  s e t  out . And what we have 

then i s  a one- or two - l ine s ummary - -

Precision Reporting of South Florida, Inc. 
561.622-1717 
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KIRKLAND &... ELLIS LLP 

Thomas A. Clare 
To Call Writer Directly: 

(202) 879-5993 
tciare@klrldand.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One JBM Plaza 
Chicago, IL 6061 1-7603 

655 Fiftaanth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 . 

www.kitkland.com 

April 22, 2004 

14105 7  /058 

Facslmlle: 
202 879·5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Sttmley ·& Co., Inc. 
MSSF 11. MacA.ndrews & Forbes Holdings Inc. et aL 

Dear Mike: 

Pumumt to Paragraph 14 of the Stipulated Confidentiality Order, we object to the 
designation of Exhibit 1 to the Court's December 4, 2003 Order as "Confidential." The 
document does not contain uproprletary or confidential trade secrets or technical, busiD.esst 
financial or personnel information of a current nature'' as required by Paragraph 2 of the 

Stipulated Confidentiality Order, and is not otherwise confidential under Florida law. 

Please let me know by the close of business today whether you will consent to the 
removal of the "Confidential" designation for this document. Anticipating that you will not 
consent, and given the pendency of the Motion· to Show Cause, we believe that additional 
procedures set forth in Paragraph 14 of the Stipulated Confidentiality Order are futile. Please let 
me know by the close of business today whether you disagree. 

cc: Joseph lanno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 

Chicago Lon cl en Los Angeles 

Sincerely, 

Thomas A. Clare 

New York San Francisco 
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RPR-22-2004 17: 20 .re.INER & BLOCK 

April 22. 2004 

By Telecopy 

Thomas A. Clare. Esq. 
KrRKLAND & ELUS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

141058/058 

3125270484 P . 02/02 

J E N N E R & B L O C K 

J C'Jll'leJ' &:: J:llock UP 
Olle llJM Plaza 
Chkiogo, IL 60611 
Td 31�"9350 
wwwJenner.com 

Michael T. Bi:ody 
Tel312 923·2711 
FH 312 B40-'77'-� 
mhmdy@jenner.com 

Chicago 
Dlllla• 
Washmgu>n. DC 

Morgan Stanl.ey Senior Funding, Inc. v. MacA.ndt-ews & FoYbea Holdings Inc., et al. 

Dear Tom: 

This letter is in response to your letter of this morning, in which you ask us to �consent'" to the 
removal of the confidential designation for the settlement agreement that Judge Meass directed 
CPH to produce by her order dated December 4, 2003. We do not agree that the confidential 
designation may be removed. 

Very ttuly yours, 

� ' - � 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Iann.o� Esq. (by telecopy) 

Jolm Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0_1073277_1 

TOTAL P . 02  
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Greenberg 
Traurig 
LORm M. GLEIM, SSQ. 
WBST PAlM BEACH OFFICB 
DIRECT DIAL: (561) 650-7948 
Email: clciml@gdaw.com 

VIA HAND DELIVERY 

Honorable Eli2abeth T. Maass 
Palm Beach County Courthouse 
205 N. Dixie Highway, Room 11-1208 
West Palm Beach, FL 33401 

August 25, 2004 

Re: Coleman (Parent) Holdings, Inc. v, Morgan Stanley & Co., Inc. 
Case No. 03-CA-S04S-AI 

Dear Judge Maass: 

Enclosed please find Third Party Sunbeam's Memorandwn of Law in Response to 
Morgan Stanley's Motion to Compel Documents along with the relevant case law. This 
Memorandum supports Sunbeam's position at the Case Management Conference now 
scheduled for Friday, August 27, 2004 at 8:00 a.m. 

If Your Honor requites any further documentatio11;o please do not hesitate to contact 
my office. 

Respectfully, 

�� 
LMG/dt 
Enclosures 

cc: Mark F. Bideau, Esq. 
Joseph Ianno, Esq. (via fax. w/enc., no case law) 
Thomas D. Yannucci, Esq. (viafu w/en.c.; no case law) 
Jack Scarola. Esq. (via fax w/enc., no case law) 
Jerold S. Solovy, Esq. (via fax w/enc., no case: law) 

Greenbere Trciuri9, P.A. I A!Torneys Qt low I "177 South Flasfer Driva I Suita 300 Ewt I Wmt Palm Beach, FL 33401 
Tel 56 J .650.7900 I fax 561.65.5.6222 
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C9LEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

v. 

MORGAN STANLEY & C0.1 INC .• 

Defendant. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT> IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASENO. 03 CA5045 Al 

�������----------------------------------' 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 
�����----------------------------------------�' 

CASE NO. CA03-5165 Al 

TH1RD PARTY SUNBEAM'S MEMORANDUM OF LAW IN 
:RESPONSE TO MORGAN STAN!,EY'S MOTION TO COMPEL DOCUMENTS 

Third Party, Sunbeam Corporation, nlk/a American Household, Inc. ("'Sunbeam"), is in 

receipt of Morgan Stanley1s Motion to Compel Production of Documents and Coleman (Parent) 

Holdings, Inc.'s and MacAndrews & Forbes Holdings, lnc.'s Memorandum in Opposition to 

Morgan Stanley's Motion to Compel Production of Documents. 

While Third Party Sunbeam was not served with the Motion and Opposition as it is not a 

party to the case, Sunbeam received courtesy copies of the pleadings. Since Morgan Stanley 

raised in its Motion the issue of whether a Report to the Board of Directors of Sunbeam prepared 

by the law firm of Skadden, Arps, Slate, Meagher & Flom. LLP is privileged. Sunbeam hereby 
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responds to Morgan Stanley,s Motion. Sunbeam files this submission invoking Sunbeam's 

privilege because the Report is subject to a privilege belonging to
. 
Sunbeam, and Sunbeam has a 

continuing interest in protecting that privilege. Sunbeam apologizes for its late submission to the 

court; Sunbeam only recently was advised of the Motion, has not been subpoenaed for the 

Report, and has not made an appearance in this action. 

L THE REPORT PREPARED BY COUNSEL FOR THE BOARD OF 
DIRECTORS OF SUNBEAM IS CLEARLY PRIVILEGED UNDER BOTH 
THE ATTORNEY CLIENT PRIVILEGE AND THE WORK JtRODUCT 
DOCTRINE. 

Under Florida law, a ••court shall protect against disclosure of the mental :impressions, 

conclusions, and opinions or legal theories of an attorney or other representative of a party 

concerning . . .  litigation.u Fla. R. Civ. P. 1.280(b)(3). In this case, the Board of D:irectors of 

.Sunbeam hired the law :fu:m. of Skadden Arps to investigate and prepare a re,Port providing their 

legal opinions, analyses and theories regarding the legal implications of Sunbeam's accounting 

practices. Tue Report is qufutessential work product, protected by the attomey .. cUent privilege, 

and therefore not subject to discovery under Rule 1.280(b)(3) of the Florida RuJes of Civil 

Procedure. 

Florida law also provides that "[a] person who has a privilege against the disclosure of a 

confidential matter or communication waives the privilege if the person . . •  while holder of the 

privilege, voluntarily discloses . . .  or consents to disclosure ot: any siguificant part of the matter 

or communication." Fla. Stat. §90.507 (2004) (emphasis added). Thus, as discussed in greater 

detail below, only Smibeam, as holder of the work product and attorney client privileges that 

protect against disclosure of the Report, has the authority to waive such privileges. S1mbeam has 

consistently .maintained and treated the Report as privileged and has never voluntarily provided, 

or consented to the production of the Report to any third party. 

2 
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Contrary to Motgan Stanley's assertions, and despite the SEC's numerous requests, 

Sunbeam did not provide the Report to the SEC. Sunbeam maintained that the Report is 

protected by the work product and attorney client privileges. Moreover, Sunbeam ha:� refused to 

produce the Report in each of the many lawsuits pending against it, The Report is <:onsistently 

listed on Sunbeam's privilege logs as a privileged document.1 Sunbeam asserts now, as it has 

always asserted, that the Report is privileged and confidential. 

II. SUNBEAM HAS NEVER WAIVED THE PRIVILEGE. 

Morgan Stanley asserts that Stmbeam waived any privileges it has associated with tbe 

Report because of the deposition testimony of Mr. Paul E. Shapiro. Morgan Stanley is wrong. 

At the time of his July 281 2004 deposition, Mr. Shapiro was a form.er executive of Sunbeam and 

a fonner employee of Mac.Andrews & Forbes Holdings, Inc.2 During the deposition, Mr. 

Shapiro acknowleged the existence of the Report and explained that it was the subject to "all 

kinds of issues regarding confidentiality and privilege. ss July 28, 2004 Shapiro deposition at pg. 

363. Contrary to Morgan Stanley's Motion. Mr. Shapiro "did not discuss the document in detail" 

nor did he "testifly) extensively abo'Ul the internal investigation untkrtaken by Sunbeam in 1998, 

including the substance of the written report issued by the Special Committee, as well as the oral 

presentation of the [R]eport'sjindings to the Sunbeam Board.n Motion pgs. 1 and 3. Instead, 

Mr. Shapiro acknowledged the existence of the document and provided his vague n:collection. 

He certainly did not discuss the document in detail as suggested by Morgan Stanley. 

1 Sunbeam would be severely prejudiced if this Court were to find that 1he Report is DOt privileged a:; Sunbeam is 
still a party to lawsuit$ involving tho issues raised in the Report and it would be patently unfair and prejudicial for 
Sllnbeam 's la Wyers work product and analysis to become discoverable. 

2 Sunbeam hns not been provided a �opy of Mr. Sbapiro'll deposition and Sunbeam was not ptesent at the 
deposition. The only pages that Sunbeam has beeA provided were lhose altached to the Mo'tion. 

3 
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a. Mr. Shapiro did not have the authority to waive Sunbeam's privilege. 

The attorney client and work product privileges belong to Stmbeam and cannot be waived 

by Mr. Shapiro who is withoUt corporate authority to waive such privileges. See Fla. Stat. § 

90.507 (2004). It is well settled that the attorney client and work product ¢.vileges 1:1.pply when 

the client is a corporatio� Fla. Stat. § 90.S02(1)(b) (2004). The power to exercise the corporate 

attorney-client privilege in particular rests with the corporation's manai:ement. See Tail of the 

Pop, Inc. v. Webb, 528 So .2d 506, 507 (Fla. 2d DCA 1988). Moreover� as the United States 

Supreme Court explained in ColllJllQdity Futures Trading Commission v. Wein'lraub, 5' • • • when 

control of a corporation pqliSCS to new management, the authority to asl!lcrt and waiYe the 

corpontion,s at1orney .. dient privilege passes as well.,, 471 U.S. 343, 349 (1985) (emphasis 

added); � generally Scottsdale Ins. Co. v. Camara De Comflrcio Latino-Americana de los 

Estados Unidos. Inc .• 813 So.2d 250 (Fla. 3d DCA 2002) (standing for tbe proposition that the 

work product privilege cannot be asserted by someone other than the holder of the privilege). 

Accordingly. a fonner executive, like Mr. Shapiro. is without authority to waive the attorney 

client or work product privilege on behalf of a corporation. 

Nevertheless, Morgan Stanley relies on the Third District's decision :in Hoyas v. State, 

456 So.2d 1225 (Fla 3d DCA 1984), for the proposition that "Mr. Shapiro's voluntary 

disclosures have waived any prlvileges associated with the [Report]!' Motion� pg. 5. � is 

inapposite. In �' the court found that a crlminal defendant, as holder of the attc1mey client 

privilege, waived the privilege when he voluntarily disclosed, on djrect exanlinati.on a.t trial, that 

he "told [his] attorney [he] hadn't done it.n Id. at 1227.3 Unlike the criminal defendant in 

J The court further explained that although the Florida Supreme Court had held in Seaboard Air J,,ine Jty_ v. Parker. 
62 So. 589 (1913). that no waiver occurred where 1 client/plaintiff' testified on cross-examination. without 
objection, that he had not mada a certain "8tamllmC ro his then-attorney, Hoyas "made an affirmative statement in 
re:sponse to a qu8$tion from his own CO\QlSel during direct euminadon. thus belying any claim that he was 

4 
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Hoyas. Mr. Shapiro was not the holder of the privilege, let alone a party to the action, and he did 

not voluntarily disclose privileged information. 

b. Even if Mr. Shapiro had tho authority to waive the privilege, which he did 
not, his coonncnts about the Report did not waive the privilege. 

Even if it were true that former executives have the authority to waive a corporate 

privilege (they do not). Mr. Shapiro did not waive Sunbeam,s attorney client and work product 

privileges by way of his vague recollection of the Report during his July 28, 2004 deposition. 

Waiver occurs only where "[a] person who has a privilege against the disclosure of a uonfidential 

matter or communication waives the privilege if the person . . . while holder of tho privilege> 

voluntarily discloses . . . or consents to disclosure of. any significant part of th<� matter or 

communication." Fla. St.at. §90.507 (2004) (emphasis added). It is evident that Mr. Shapiro did 

not disclose "any significant part of the matter or communication.'' In fact> l\IJr. Shapiro 

indicated that the Report was privileged and confidential. July 28, 2004 Shapiro deposition at 

pg. 363. Clearly. Mr. Shapiro's deposition testimony did not waive Sunbeam's privileges. 

c. Sunbeam has never waived the privilege and does not waive it now. 

Morgan Stanley in an offhanded fashion and in the last sentence of its Motion, suggests 

that if MAFCO or Coleman Parent has a copy of the Report, then their possession of it would 

establish a waiver of any privilege that Sunbeam has. Morgan Stanley is wrong. If MAFCO or 

Coleman Parent were to have a eopy of the Report, the Report would have been given to the 

attorneys at MAPCO who were providing legal services to Sunbeam p ursuant to an August 12, 

1998 Settlement Agreement. PUtSuant to that Agreement, MAFCO was to provide management 

seryices to Sunbeam including, assistance and support with "litigation. .. and other legal matters.11 

surprised or misted." Hows v. State. 456 So.2d 122S (Fla. 3d DCA 1984) (emphasis added). l\.fr. Shapiro's 
situation was more akin to the facts prCISOmod in� because he was no& being deposed by his own counsel. 

5 
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See Agreement iIJ(v). Any disclosure to MAFCO or Colemmi Parent would have been made 

pursuant to the Agreement. subject to the attorney client and work product privileges, and in 

:furtherance of Sunbeam obtaining legal advice and counsel. Therefore, such purported 

disclosure was no waiver of Sunbeam's privilege. Since Sunbeam has never voluntarily provided 

the Report to any third party and has never waived the privilege, the Report is protected by the 

attorney client and work product privileges and as such cannot be produced in this litigation. 

WHEREFORE Sunbeam respectfully requests that this Court deny Morgan Stanley's 

Motion to Compel Production of Documents to the extent that it seeks to obtain Sunbeam's 

privileged Report. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a ttue and correct copy of the foregoing has been furnished 

via facsimile and mail to the ad"1:-essees on the attached Service List, this cR 5 _ day of 

August, 2004. 

GREENBERG TR.AURIG, P.A. 
777 South Flagler Drive - Suite 300E 
West Palm Beilcll, FL 33401 
Telephone: (561) 650-7900 
Facsimile: (56 655-6222 

6 

16div-006503



AUG·Z5-04 04:ZBPM FROM-561 655 6ZZ2 

Joseph Ianno. Esq. 
Carlton Fields, P.A. 
222 Lakeview Avenue, Suite 1400 
West Palm Beach. FL 33401 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis. Esq. 
Thomas A. Clare. Esq. 
Zhonette M. Brown, Esq. 
Kirkland and Ellis 
655 15 Street, NW. Suite 1200 
Washington. DC 20005 

Jack Scarola. Esq. 

SEJ!.VICE YS"I: 

Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM PlBZB;. Suite 400 
Chicago, IL 60611 

WPB-FS1\GLEIML\S09693v03\8J2S/04\J6SS0.071300 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

ORDER AND NOTICE OF HEARING 

This case came before the Court August 27, 2004 for a case management conference, 

with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the continuation of the case management 

conference is hereby set for 

September 2, 2004, at 4:00 p.m., 1 hour reserved 

at the West Palm Beach Courthouse, Room l lA, 205 N ·x Hwy, WPB, FL. 

DONE AND ORDERED in West Palm B ch aim Beach County, Florida thi� 
day of August, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, Il 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPA1'/ISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le proYean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta (describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU rcsevwa ( notis sa-a); Si OU hebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si yous etes infirme, et en besoin de n 'importe accommodation pour pouyoir participer a ces procedures, Yous pouYez 
gratuitement receYoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 

appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

VS. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant( s ). 

ORDER AND NOTICE OF HEARING 

This case came before the Court August 27, 2004 on Morgan Stanley's Motion to 

Compel Production of Documents, with all parties and non-party Sunbeam Corporation, 

n/k/a American Household, Inc. ("Sunbeam"), \vell represented by counsel. In open Court 

counsel for Sunbeam consented to this Court's jurisdiction over Sunbeam solely to 

determine whether the subject report, its exhibits, and the transmittal letter to MAFCO are 

privileged and whether the privilege has been waived, and agreed to waive the fornrnlity of 

subpoenaing the items from Sunbeam. Counsel for MAFCO agreed to supply a copy of the 

transmittal letter to counsel to Sunbeam and acknowledged that it has no independent basis 

to claim the item is privileged. Based on the foregoing, it is 
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ORDERED Al\TD ADJUDGED that hearing on Morgan Stanley's Motion to Compel 

Production of Documents and any Motion for Protective Order to be filed by Sunbeam shall 

be held 

September 23, 2004, at 3:00 p.m. 

at the West Palm Beach Courthouse, Room l JA, 205 N Dixie Hwy, WPB, FL. Morgan 

Stanley shall be permitted to depose any affiant whose affidavit is submitted to support any 

Motion for Protective Order prior to the hearing set herein. The movant shall supply the 

Court with 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

at least 10 days prior to the hearing set herein. Any response thereto shall be supplied to the 

Court at least 5 days prior to the hearing set herein. 

DONE AND ORDERED in West Palm Beac 
day of August, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 3340 1 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you arc 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
AdministratiYe Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un scfficio especial para participar en este proceso, Cd. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
AdministratiYa de la Corte ADA, situada en cl 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias babiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Jlame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa. san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, reie de (2) jou de le OU resevwa ( notis Sa-a); Si OU bebe OU byen SOUd reJe 
1-800-955-8771. 

FRENCH 

Si yous etes infirrne, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 

16div-006509



COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant( s). 

ORDER ON DEFENDANTS' ORE TENDS MOTION TO EXTEND STAY . 

THIS CAUSE came before the Court August 27, 2004 on Morgan Stanley & Co. and 

Morgan Stanley Senior Funding, Inc.'s ore tenus Motion to Extend Stay, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. and Morgan Stanley 

Senior Funding, Inc.'s ore tenus Motion to Extend Stay is Granted. Stay on discovery 

dealing with issues raised by the Motion for Contempt is stayed through September 3, 2004. 

DONE AND ORDERED in West Palm Be , aim Beach County, Florida this � 

day of August, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company 

Incorporated and Plaintiff Morgan Stanley Senior Funding, Inc. will take the videotaped 

deposition of Lawrence Jones, pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. 

The oral examination will take place beginning on September 3, 2004, at 9:30 a.m. and continue 

from day to day until completed at the offices of Harper Court Reporting, 401 North Market 

Street, Wichita, Kansas 67201. The deposition will be taken before a person authorized to 

administer oaths and recorded by stenographic and videographic means. The video operator will 

be Harper Court Reporting, 401 North Market Street, Wichita, Kansas 67201. The witness is 

instructed to bring all books, papers, and other things in his possession or under his control 

relevant to this lawsuit (and not previously produced in discovery) to the examination. 

16div-006512



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 30th 

day of August, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

I 
-------------� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

-------------�/ 

ORDER AND NOTICE OF HEARING 

This case came before the Court, in Chambers, on the Court's own Motion. Based 

on the foregoing, it is 

ORDERED AND ADJUDGED that the continuation of the case management 

conference set September 2, 2004, at 4:00 p.m. is hereby re-set for 

September 2, 2004, at 10:30 a.m., 1 hour reserved 

at the West Palm Beach Courthouse, Room 1lA,205 N Dixie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm Be4m Beach County, Florida this l 
day of September, 2004. � 

ELIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 

entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call l-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias ha.biles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa [ notis Sa-a]; Si OU bebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, vous pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 

16div-006516



COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

REVISED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Company 

Incorporated and Plaintiff Morgan Stanley Senior Funding, Inc. will take the videotaped 

deposition of Lawrence Jones, pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. 

The oral examination will take place beginning on September 3, 2004, at 9:30 a.m. and continue 

from day to day until completed at the offices of Harper Court Reporting, 401 North Market 

Street, Wichita, Kansas 67201. The deposition will be taken before a person authorized to 

administer oaths and recorded by stenographic and videographic means. The video operator will 

be Harper Court Reporting, 401 North Market Street, Wichita, Kansas 67201. The witness is 

instructed to bring all books, papers, and other things in his possession or under his control 

relevant to this lawsuit (and not previously produced in discovery) to the examination. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 31st 

day of August, 2004. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Larissa Paule-Carres 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: 
@) 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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SEP-03-2004 11:37 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: September 3, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/22 

JENNER&.BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 512 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before S PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use oflhe individual or entity to which it is addressed, llild may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering he message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this comnwnicalion is strictly prohibited. If you have received this communication in error, please notify us i1U11ediately by telephone. and return the 
original message to us at the above address via postal service. ThBnlc you. 

Message: 

Total number of pages including this cover sheet: 2,,-Z, 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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SEP-03-2004 11:37 JENNER & BLOCK 
3125270484 P.02/22 

JENNER&BLOCK 

September 3, 2004 

ByTelecopy 
Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington. D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Block Ll.P 
One IBM Plaza 
Chicago, IL 60611 
Tel 812-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

Chicago 
Dallas 
Washington, DC 

I enclose a subpoena for Brooks Harris. We thank you for agreeing in your August 23, 2004 
letter to continue this September 14 subpoena for Mr. Harris to whatever date Mr. Harris 
ultimately is deposed. Because of the uncertainty surrounding the discovery cutoff, we are not 
yet able to accept or reject any of the dates you have proposed for Mr. Harris' deposition. We 
will be in touch with you in the near future regarding that date. 

Very truly yours, 

� {.� 
Michael T. Brody { 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_ ll48458_1 
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SEP-03-2004 11:37 3125270484 

LUCINDO -SUARBZ-
PRESENT: 

At the &:-Parle Motion 'Office at 
the Supreme Court of the State of 
New York. held in and for the 
ColllltyofNcw York. New Yotk, 
60 Cezttte Street. New Yorlc, New 
York on the� day of August 2004 

Ron. -----� 

JUSTICE. 
---·-·-·-···-·--·----�--·-----------X 
ln the Matter of the AppHcatlon of COLEMAN : 
(PAREN't) HOLDINGS, 1NC., for all Order to : 
take the Deposltiou of BROOKS HARRls : Jtidex No. 111511/1004 
in a Certain Action pelldhig bi the Circuit Court : 
or the Fifteenth .tudiclal Cireuit ill a11d for Pllm ! 
Beacb County, Florida entitlect� 

toleman <Parent} Boldbtp. Inc. v� Mot1ag 
Stimley & Co .• blc. 

. 

. 

-------------------- ---------------- X 

Ordt;r rutsuant to 
g>LR3102(El 

Upon re.adlng and fllillg the affidavit or Mi�hael t. Allen, sworn to Augu$'C 26, i.004 

and the e;xhibtts theteto, including• eertifled copy of the commission issued by the Cltcuit 

Coo .. t of the Fifteenth Judtclal Chcuit in an� for Ps:lm. Beach Cbuuty, tt b hereby 

ORDERED that Broo� Ulltt'ls ls directed, pursuant to CPLR .310l(e). to •appear 

before a notitry public of the State of New Yodc, duly authomed to transcribe depositioru 
abd to admintstet oaths, at the of�ces of .Esqulre Deposition Services, 216 ll:ast 4Slh Street, 

New Yorkt New York, on SeptebJber 14, 2004 at 9:30 a.DI. to testil'y Ud give evideu.ce lo s.n 

action .now pendina ID th� Circuit Court of the Fifteenth Judldlll Circuit In Ibid tor Palbi 

Beach County, Florida entitled Coleaun (Parent> l!oJdi.g11s. J11c. Vl Miirgatt Stauley & Qt., 
' 

!nSit Cate No. 2003 CA 005045 AL The 1'ideotape operator- will be Esquite Depositlou 

Services located J:a New Yvrk, New York. 

P.03/22 

____ ..... . ---
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SEP-03-2004 11:37 JENNER & BLOCK 

.09/ol/04 09!39 �AA �i� 001 �••u . , ....... ..,.. . . . � ,-..;·.,.•c-ra···" 
· :r.'·J�� ··-:··.; -;-:-r-r�1t��f.!P.1:111A .,p · 

Ip,• • .,, :• ' .. ",-t1 • 0 ' I o'li�• •"#I ., 0 

3125270484 

-��:�, 
. .. ''"t' .• 

• 
ORDERED, that personal aenice of a copy of this Otder together with a 

subpoena duces tecgm and ad testificandum upon the above.named Witnw ait.d by 
(iV_t.��10.H'T' 'R?/flf... ·AN/>/11� ffl 
'M'!ielllil1er fax upon attorneys in the underlying action on or before the I day or 

�ii! t, 2004 sball be sufficient. 

J.S.C. 

2 

P.04/22 
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P.RESBNT: 

Hon. ______ , 

JUSTICE. 

3125270484 P.05/22 

At the Ex�Partc Motion Office at 
the Supreme Court of the State of 
New York. held in and for the 
County ofl'lew York, New YoJ:k, 
60 Centre Street, New York, New 
York on the_ day of August 2004 

�--••••••�•------•••W••••••••••••W•�•X 

Index No. ///.f'"// f I ,In the Matter of the Application of COLEMAN 
(P ARENl) HOLDINGS, INC .• for an Order to 
take the DepositiOIJ. of BROOKS HARRIS 
in a Certain Action pelldlng in the Circuit Court 
of the Fifteenth Judicial Circuit in and for Pajm 
Bea.ch County, Florida entitled: 

Coleman CParept) Holdinus. Inc. v. Mor2an 
&@ley& Co .. Ince, 

· 

----·----------·�---�------··-··--·- X 

Upon reading and filing the affidavit of Michael t Allen, swotn to A�gµst 26, 

2004 and the exhibits thereto, including a certified copy of ths commission issued by the 

Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County, it is hereby 

ORDERED that Brooks Harris ls directed. pursuant to CPLR 3102( e), to appear 

before a·notaiy public of the State of New York, duly authorized to transcribe depositions 

and ta administ:et oaths. at the offices of Shapiro Forman Allen & Miller LLP, 3 80 
I 

Madison Avenu,c, New York, New Yotk. on September 14, 2004 at 9:30 a.m., or such 

other location as agreed to, to testify md gin evidence in M action now pending in the 

Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County. :Florlda 

entitled Coleman CParentl Holdin� Jnc. v. Mote:an Stan1ey & Co .. lnc,, Case No. 2003 

CA 005045 AI. 
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ORDERED, that personal service of a copy of this Order together with a subpoena 

duces 'tectm! and ad testificandum upon the above-named witness and by mail or fax upon 

attorneys in the und�lying action on or before the_ day of August. 2004 sh� be . ! 
sufficient 

ENTER 

J.S.C. 

2 

P.06/22 
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SlJPREME.COURT OF 1HE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-------------·------�------------�--x 
In the Matter of the Application of COLEMAN 
(PARENT) HOLDINGS, INC., for an Order to 
take the Deposition of BROOKS HARRIS 
in a Certain Action pending in the Circuit Court 
of the Fifteenth Judicial Circuit in and for Palm 
Beach County, Florida entitled: 

Coleman (Paxentl Holdings. Inc. y. Momn 
Stanley & Co .. Inc. 

STAIB OFNBW YORK ) 
: ss.: 

COUNTY OP NEW YORK ) 

3125270484 P.08/22 

AFFIRMATION IN SuPPORT 
OF MOTION TO TAKE 
DEPosmoNS iFOR 

USE OUTSIDE OF 

NEW YORK STATE 

MICHAEL L ALLEN, an attorney at law admitted to practice in the State of 

New York, affinDs and states under penalty of perjury as follows: 

1. I am a member of the bar of the State ofNew Yotk and a of tlie firm of 

Shapiro Forman Allen & Miller U.P, attomeys for Coleman (PPient) Holdings, Inc. 

("Petitioner"). Petitioner is the plmntiff in an action entitled Coleman (Paten,t) Holding� 
. . 

Inc. y. Morgap Stanley & Co .. Jnc,, Case No. 2003 CA 005045 AI, whicll is pending in the 

Citcuit Court of the Fifteenth .Judicial Circuit in and for Palm Beach County, Florida (the 

"Florida Action''). I submit this afOdavit in support of Petitioner's motion for an Order, 
' 
I 

pursuant to CPLR 3102(e), directing the deposition of Brooks Harris, a non·�arty witness, 

for use in the Florida Action. 
I 
' 

' 

2. This application is made on behalf of the petitioner in the Floods. Action. 

The Cireuit Court of the Fifteenth Judicial Cirouit in and for Palm Beach County. Florida 

lw issued a Commission in the Florida Action to me, to secure the issuance of a subpoenas 
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' 

doces tecum and ad testificaruium for certain specifled witnesses !Yld ••other .SS§ 

whose diss;ovety is souzht"-(emphssis added) in New York, which would include Brooks 
Harris, who resi� in New York. �page 2 of the true and correct certified copy of the 

Commission. which is annexed hereto as Exhibit A. 

3. The Florida Action arises out ot, among other things, the participation of 

Morgan Stanley & Co., Inc., the defendant in the Florida Action in tl1e massive fraud 

perpetrated by Florida-based Sunbeam Coxporation in the late 1990s. The person whose 
I 

testimony and documents are sought ls believed to have knowledge relating t.o the 
' 

circumstances surrounding the Sunbeam fraud and Morgan Stanley's participation in it. 
I 

Upon :infonnation and belief, such information is tnaterial md necessary for Petitioner's 

prosecution of their claims in the Florida Action. 

4. l arn informed by counsel for the Petitioner in the Florida Action that 
I 

counsel fol' defendant in that Action has been served with notice o�the deposition (a copy 

of which is attached hereto as Exhibit B). 
' 

5. Attached hereto as Exlu'bit C is '!he subpoena addressed w Mr .. Harris. 

6. 'this request seeks a an Order requiring 1he deposition within 2o days. The 

parties to the Florida Action and the deponent have all agreed to subttlit to the deposition . I 
I 

on September 14, 2004, and, I am info.nned, travel plans have been made in a!iticipatfon of 
I 

this deposition. 

7. It is respectfully requested that the Order submitted herewith be mnde 

pursuant to CPLR 3102(e) requiring Stooks Harris to appear for a deposition as aforesaid, 

-2-
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16div-006528



SEP-03-2004 11:39 JENNER & BLOCK 
3125270484 09/01/04 09:40 FAX 212 557 1275 SFAl:B LI.¥ 

and directiitg him to bring with him the docwnents specified in the Notice o�Deposition, 

and authorizing the commissioner to issue a judicfal subpoena as necessary t� obtain the 

witness' attendance. 

8. This application is .made in good faith to obtain the testimony and 

documents pursuant to CPLR 3102(e) and for no other reason. 

made. 

9. No previous application for relief similar to that prayed for herein has been 

10. I, therefor� respectfully request that an Order be entered directing Brooks 

Hanis to appear at the date and time set forth for deposition u.po.11 oral examination, Ellld 

directing swd witness to produce for examination and copying all documents referred to 

above. 

Dated: August 26, 2004 

-3-
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., 
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I 
IN THE CIRCUIT COURT OF THE FIFfEENTH JUDICIAL CIR.curt 

IN AND FOR PALM BEACH COIJNTY, FLORIDA : 

COLEMAN (PAR.ENT) HOLDINGS, INC., 

Plaintiff, 
v, 

.. MORGAN STANLEY & co.,.INC., 

Defendant. 

Case No.: 2003 CA 005045 AI 
I 

t•: 

Judge Elizabeth T. Maass g �: ('-:;, . -:;; (. 

�:.. 
-:..� .. 
r:�· . 

.... . 
-:<C�: 

QRDER ON All:10JNTMENT or COMMJ�SIONS 

r" 
·�·. 

. : 

This cause came befure the Court on Plahltifr s Motion to Appoint Commissions so 

that it can subpoena for depositions and documents witnesses h1 other jurisdictions. Afterteviewing 
: 

the pleadings. and otherwise being advised in the premises it is ORDERED ANO ADJUDGED the.t 
I 

cottm'li8$ions are appointed so that plaintiff may subpoena depositions and docw;n.ents from the 

following witnesses: 

• Andrew B. Sa:varie 
1136 Ash St. 
Winnetka. JL 60093·2104 

• R. Bram Smith 
Bear, Steams & Co. Inc. 
245 PatkAvenue 
New York, NY 10167 

" Alexandre J. Fuchs 
2 FifthAvenue,#llK 
NewYork.NY 10011 
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• Robert W. Kitts 
Thomas We.i5el Partu.em 
Lever House 
390 Park Avenue. 17th Floor 
New York, NY 10022 

T.Chang 
l0990 Rochester Ave., Apt. 307 
Los Angeles, CA 9002«281 

The following commissions are appo�ted for the purposes of obtaWmg depositions 

and documents from the above listed witnesses, and other witnesses whose discovery is sought in 

tbe commissions' jurisdictions: 

Jerold S. Solovy 
Jenner & Block. LLC 
One mM Plaza, Suit!! 4400 
Chicago, Il 60611. 
(312) 222-9350 

' 

or any person d\lly authorized by him and able to adlOinister oaths punuaotto the 11aws of Illinois. 
I 

·Michael L Allen 
SHAPIRO MrrCllEU. FO�AN ALLEN & Mil.LER. LLP 
380 MadisQn Avenue 
NewYork,NewYork 10017 

' 

oranypersoil.duly authorized by him and llbleto adminh1teroaths pursuant to the laws ofNew York.. 
I 

-2-
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Marc M. Seltzer 
Susman Oodfrey L.L.P. 
1880 Centwy Parle East 
Suite 950 
Los Angeles. California 90067 
(310) 789-3102 

3125270484 P.14/22 

or anyperson duly authorized by bim and able to administecoathspmsuant to the !a� of California ·"I 
u ,.- . Jt... . . 

Done md Ordered in Pahn Beach C�mtty, Flori · • . 1.:Jday of . A....AI· , 2003. 

Coleman v. Morgan Stanley 
2003 CA 005045 Al 
Order on Appointment of Commissions 

Cogtes fumiabed to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue 
SQite 1400 · 

West Palm Beach, Florida 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

J�hn Scarola. &q, 
5EA1'.c:Y DENN.EV SCAROLA B.AAMIART 

& SHIPl.Ef P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
{S6l) 478-0754 (fax) 
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Ji:rold S. Solovy, Esq. 
1SNNER 8r. BLOCK; LLC 
One ll:IM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Btett H. McGurk 
Knu.:LANo & EWs LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 2000' 
(202) 879-5000 
(2Q2) 879-5200 (f&x) 

3125270484 P.15/22 
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.. 

COLEMAN (PARENT) HOLDrnos INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

THE FIFTEENTH JUDich\L CIRCUIT 
IN AND FOR PALM BBAPI COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

��������--�����' MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al· 
Plain ti fl: 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.J 
et al., 

Defendants. 

NOTICE OF TAlONG VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
K.lRKLANP &. ELLJS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FJEJ...OS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 3340,1 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will truce the 
deposition upon oral examination of the following witness pursuant to florlda Rule of Civil 
Procedure 1.310 on the date, time. and location set forth beJow: · · 

DEPONENT DATE AND TIME 

f Brooks Harris I September 14, �004 at 9:30 a�m. 

· The deposition will be conducted at EsqUirc Deposition Services, 216 Bast 45th Street. 
New York, NY 10017. The deposition will be recorded by videotape and Ste.\lographic means. 
The deposition will be taken before a person authorized to admjnister oaths and wm continue 
day to day until completed. 

The videotap� operator will be Esquire Deposition Services located in New York, New 
York. 

P.17/22 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile 8lld mail to all counsel Qn the attached Service List this 20th de.y of August 2004. 

Dated: August 20, 2004 

Jerold S. Solovy 
JBNNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, lllinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPL!Y P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-

P.18/22 

16div-006538



SEP-03-2004 11:41 JENNER & BLOCK 
09101104 09:42 FAX :u :HH J.i(.10 .. �.,. ..... .WUA 

Thomas A Clare, Esq. 
K!RKLJ.ND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

SERVICE UST . 

-3-
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SUPREME COURT OF rnE STA TE OF NEW YORK 
COUNTY OF NEW YORK 

--�-�-�------�-----�--------····-- · --X 
In the Matter of the Application of COLEMAN 
(PAR.ENT) HOLDINGS, INC., for an Order to 
take the Deposition of JAMES STYNES 
in a Certain Action pending in the Circuit Court 
of the Fifteenth Judicial Circuit in and for Palm 
Beach County, Florida entitled: 

Coleman (parent) Holdings. Inc. v. Morgan 
Stanley & Co .. Inc. 
·-·------·-··-------------�·--·-·--- x 

THE PEOPLE OF THE STATE OF NEW YORK 

TO: Brooks Harris 
360 East 88th Street 
Apartment 43A 
New York, NewYork 10026 

GREETING: 

Index No. 

SUBPOENA 

' . 

3125270484 P.21/22 

YOU ARE HER.EBY COMMANDED, all business and excuses being laid aside, 

to appear and attend, to give testimony in this aotion before a. ttotaty public of theiState ofNew 

Yor� at the offices of Shapiro Fonnan Allen & Miller LLP, 380 Madison Avenue, New York, 
' 

New Yotk on lhe 14th day of September, 2004 at 9:30 a.m. 

PUI8uantto CPLR3113(b) and22N.Y.C.R.R. § 212.15, the examination will be 
' 

videotpped by Esquire Deposition Services, Inc. ll6 East45th S� New York, New York 
; 

100l7. 
I 

Failure to comply with this subpoen11 is punish.able as a contempt of Court and 

shall make you liable to the person on whose bebalf the subpoena was issued for a penalty not to 

16div-006541
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' 

exceed fifty dollars end all damages sustained by reason of your failure to comply. 
l 

WITNESS. Honorable ____ _. Justice of the Supreme Court of the State 

of New York, the 26th day of August, 2004. 

SHAPIRO FOrrMANr &Mll.LER;LP 
By: . .-1+-'...__-+-���-��� 

· ch�l I. Allen 

380 Madison Avenue 
NewYork,NewYork 10017 
(212) 972-4900 

' 

Attorneys for Coleman (Parent) Holdings, Ifc. 

2 

P.22/22 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

. � .. - ·  

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION FOR ENLARGEMENT 

OF TIME TO AMEND THE PLEADINGS 

Defendant Morgan Stanley & Co. Incorporated and Plaintiff Morgan Stanley Senior 

Funding, Inc. (collectively "Morgan Stanley"), by and through its undersigned attorneys, 

respectfully moves this Court to enlarge the time for the parties to file and serve motions for 

leave to amend the pleadings in these consolidated actions to and including September 21, 2004. 

In support of its motion, Morgan Stanley states as follows: 

1. On August 12, 2004, this Court entered an Order requiring the parties to serve all 

motions for leave to file amended pleadings by September 7, 2004. 

2. On September 1, 2004, the Palm Beach County Commissjon declared a state of 

emergency for Palm Beach County in preparation for the approach of Hurricane Frances. On 

September 2, 2004, the National Hurricane Center issued a Hurricane Warning condition for 

Palm Beach County. Governor Jeb Bush has declared - in anticipation of the hurricane - a 

1 
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state of emergency for the entire State of Florida. Due to preparations for the approaching 

hurricane and the evacuation of substantial portions of Palm Beach County and many of the 

surrounding areas, Morgan Stanley's Florida counsel will be unable, in the days ahead, to 

participate in the preparation and review of amended pleadings and related motions. 

3. Due to the approaching hurricane, the Case Management Conference that was 

originally scheduled for September 2, 2004 has been rescheduled (conditions permitting) for 

September 7, 2004. If the hearing goes forward as scheduled, it will be necessary for Morgan 

Stanley's out-of-town counsel to travel to Florida on September 6, 2004, and for all counsel to 

prepare for and appear at the Case Management Conference on the date currently set for 

amendment of the pleadings. 

4. The Court has not yet ruled on Morgan Stanley's Motion to Dismiss or Strike 

Plaintiffs Motion For Contempt or the pending motions for the pro hac vice admission of 

attorneys from Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. ("KHHTE"). The Court has 

taken these motions under advisement, with rulings expected in the near term. Morgan Stanley 

requests that KHHTE attorneys be permitted to participate in proceedings related to the 

amendment of the pleadings, and that the deadline for such amendments be extended until the 

Court has resolved the pending contempt issues and ruled on the motions for the pro hac vice 

admission ofKHHTE lawyers. 

5. No other deadlines or hearings related to the amendment of pleadings would need 

to be re-set - and there would be no prejudice to any of the parties - if this short extension was 

granted. The next Case Management Conference is scheduled (conditions permitting) for 

September 7, 2004 at 1 :30 p.m., at which time the parties and the Court will discuss a workable 

schedule for trial and other pretrial deadlines. It is anticipated that, as part of the overall 

2 
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schedule, the parties and the Court will develop a schedule for the briefing and argument of any 

motions relating to the amendment of the pleadings. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enlarge the time for 

the parties to file and serve motions to amend the pleadings until September 21, 2004, together 

with such other and further relief as the Court deems just and proper. 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 3rd day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for: 
Morgan Stanley & Co. Incorporated and 
Morgan Stanley Senior Funding, Inc. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: }� Q . � 
Thomas A. Clare 

4 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

. � .. - ·  

SERVICE LIST 

5 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION FOR 

EXTENSION OF STAY OF CONTEMPT DISCOVERY 

Defendant Morgan Stanley & Co. Incorporated and Plaintiff Morgan Stanley Senior 

Funding, Inc. (collectively "Morgan Stanley"), by and through its undersigned attorneys, 

respectfully moves this Court to extend the previously-entered stay of discovery relating to 

Plaintiffs Motion for Contempt. In support of its motion, Morgan Stanley states as follows: 

1. On August 15, 2004, this Court entered an Order staying all discovery relating to 

issues raised by Plaintiffs Motion for Contempt until August 30, 2004. 

2. On August 27, 2004, the Court entered an Order extending the stay of contempt 

through September 3, 2004. 

3. On September 1, 2004, the Palm Beach County Commission declared a state of 

emergency for Palm Beach County in preparation for the approach of Hurricane Frances. On 

September 2, 2004, the National Hurricane Center issued a Hurricane Warning condition for 

1 
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Palm Beach County. Governor J eb Bush has declared - in anticipation of the hurricane - a 

state of emergency for the entire State of Florida. 

4. Due to the approaching hurricane, the Case Management Conference that was 

originally scheduled for September 2, 2004 has been rescheduled (conditions permitting) for 

September 7, 2004. Accordingly, the parties did not have an opportunity - prior to the 

September 3, 2004 expiration - to appear before the Court, as originally contemplated, and 

address a further extension of the stay of contempt discovery. 

5. The Court has not yet ruled on Morgan Stanley's Motion to Dismiss or Strike 

Plaintiff's Motion For Contempt. The Court has taken that motion under advisement, with a 

ruling expected in the near term. Morgan Stanley requests that the stay of discovery related to 

Plaintiff's Motion for Contempt be extended until the Court has ruled on Morgan Stanley's 

Motion to Dismiss or Strike Plaintiff's Motion For Contempt. 

WHEREFORE, Morgan Stanley respectfully requests that this Court extend the stay of 

discovery relating to Plaintiff's Motion for Contempt until the Court has ruled on Morgan 

Stanley's Motion to Dismiss or Strike Plaintiff's Motion For Contempt, together with such other 

and further relief as the Court deems just and proper. 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 3rd day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for: 
Morgan Stanley & Co. Incorporated and 
Morgan Stanley Senior Funding, Inc. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@carltonfields.com 

BY: ��o. � 
Thomas A. Clare 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S RESPONSE TO DEFENDANT COLEMAN (PARENT) 
HOLDINGS INC. 'S FIFTH REQUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, Defendant 

Morgan Stanley & Co. Incorporated ("MS & Co.") and Plaintiff Morgan Stanley Senior Funding, 

Inc. ("MSSF") (collectively "Morgan Stanley"), hereby interposes the following objections and 

responses to Coleman (Parent) Holdings Inc.'s ("CPH") Fifth Request for Production dated 

August 5, 2004. 

GENERAL OBJECTIONS 

Morgan Stanley incorporates by reference its Objections to Definitions and Instructions 

and its General Objections to Plaintiffs First, Second, Third, and Fourth Request for Production 

of Documents. 

SPECIFIC RESPONSES AND OBJECTIONS 

Request No. 1. All documents involving, relating to, or referring to the Subordinated 

Debentures or to any transaction involving Subordinated Debentures, including but not limited to 
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(i) all documents relating or referring to any transaction in which Morgan Stanley bought or sold 

Subordinated Debentures or any interest therein; (ii) all communications with any Morgan 

Stanley customer or counter-party to any trade involving Morgan Stanley as a broker or principal 

relating to the Subordinated Debentures; and (iii) any market for the Subordinated Debentures. 

Morgan Stanley Response. Morgan Stanley objects to this request on the ground that it 

is not limited to a time period relevant to these consolidated actions, is overbroad and unduly 

burdensome, and seeks communications and transaction-level data regarding the trading 

activities of third-parties that are irrelevant to the subject matter of these consolidated actions and 

not reasonably calculated to lead to the discovery of admissible evidence. 

Morgan Stanley has already produced, in response to CPH's First, Second, and Third 

Requests for Production, documents located after a good faith search involving, relating, or 

referring to the Sunbeam Convertible Debentures, including without limitation documents 

relating to Sunbeam's decision to finance the acquisitions in part with the proceeds from the 

Zero-Coupon Convertible Debentures, documents relating to MS & Co.'s due diligence and 

other activities undertaken as underwriter of the Zero-Coupon Convertible Debentures, 

documents relating to the marketing of the Zero-Coupon Convertible Debentures, and documents 

relating to MS & Co.'s decision to underwrite Sunbeam's offering of the Zero-Coupon 

Convertible Debentures. 

Pursuant to Fla. R. Civ. P. 1.340(c), Morgan Stanley also produced, in response to the 

Court's July 12, 2004 Order regarding contempt discovery, and subject to objections to the 

relevance of such documents to the merits of these consolidated actions, records of secondary 

market trading activity of Sunbeam Zero-Coupon Convertible debentures by MS & Co. in its 
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convertible arbitrage facilitation account during the time period from March 19, 1998 to 

February 5, 2003. (See Morgan Stanley Confidential 0095741-812) 

To the extent that additional documents relating to the Sunbeam Convertible Debentures 

exist, or to the extent that documents exist regarding the trading activity of Sunbeam Zero­

Coupon Convertible Debenture by parties other than Morgan Stanley, CPH, or MAFCO, such 

documents are irrelevant to the subject matter of these consolidated actions and not reasonably 

calculated to lead to the discovery of admissible evidence. Accordingly, Morgan Stanley will 

not produce additional documents in response to this request. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 7th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding, Inc. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSES 
AND OBJECTIONSTO COLEMAN (PARENT) HOLDINGS INC.'S 

THIRD SET OF REQUESTS FOR ADMISSION 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1.370, hereby responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Third Set of Requests for Admission. 

INITIAL OBJECTIONS 

1. MS & Co. objects to CPH's Third Set of Requests for Admission, including all 

Definitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH's Third Set of Requests for Admission to the extent 

that they seek information protected from disclosure by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or rule. 
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3. MS & Co. objects to the definition of "Morgan Stanley" to the extent that it 

includes MS & Co.'s counsel in this litigation and entities not a party to this action. Specifically, 

MS & Co. interprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, P.A., 

Kellogg Huber, Hansen, Todd & Evans, PLLC and affiliates, parents, and others not a party to 

this action. 

4. MS & Co. objects to the Requests for Admission as unduly burdensome, abusive, 

and vexatious, since many of them are duplicative and constitute an unnecessary waste of time 

and concern factual allegations uniquely within the possession of CPH, MAFCO, or third parties, 

which could be confirmed with less expense and burden on the parties through other techniques 

of discovery. 

5. MS & Co. incorporates, as though fully set forth therein, these General Objections 

into each of the Responses set forth below. 

RESPONSES 

1. The Section 14(f) Information Statement is not the "Information Statement" 

referred to in Section 7.3(b) of the Public Merger Agreement. 

RESPONSE: Admitted. 

2. The Coleman Company, Inc. notice of Merger and Appraisal Rights and 

Information Statement is the "Information Statement" referred to in Section 7.3(b) of the Public 

Merger Agreement. 

RESPONSE: Admitted 

3. The "Information Statement" referred to in Section 7.3(b) of the Public Merger 

Agreement was mailed to Coleman's stockholders on or about December 7, 1999. 
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RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession, however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

4. The Sunbeam Form S-4 is the "Registration Statement" referred to in Section 

7.3(b) of the Public Merger Agreement. 

RESPONSE: Admitted. 

5. The "Registration Statement" referred to in Section 7.3(b) of the Public Merger 

Agreement became effective on December 6, 1999. 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession, however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

Notes. 

6. As of March 30, 1998, CLN Holdings' debt consisted solely of the CLN Holding 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession, however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

7. The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman's debt. 

RESPONSE: Denied. 

8. The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman Worldwide's 

debt. 
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RESPONSE: Denied. 

9. The Long-Tern Debt reflected in CLN Holdings' 1997 consolidated financial 

statements consists of CLN Holding debt, Coleman Worldwide debt, and Coleman debt. 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession, however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

10. In exchange for its interest in Coleman, CPH received consideration consisting 

solely of (a) $159,958,756; [sic] (b) 14,099,749 shares of Sunbeam stock; and (3) the assumption 

of the CLN Holdings Notes. 

RESPONSE: Denied. 

11. CPH Exhibit 9 is a true and correct copy of the "Sunbeam Corporation Discussion 

Materials' provided to CPH on or about February 23, 1998. 

RESPONSE: Admitted. 

12. Morgan Stanley prepared CPH Exhibit 9. 

RESPONSE: Morgan Stanley denies that it "prepared" CPH Exhibit 9. Morgan 

Stanley admits that Sunbeam provided Morgan Stanley certain information contained in Exhibit 

9, that other information in Exhibit 9 was obtained from public records, and that Morgan Stanley 

assisted Sunbeam in the formatting and organization of such information. 

13. CPH Exhibit 187 A is a true and correct copy of the "Sunbeam Long Range 

Strategic Plan" provided to CPH on or about February 23, 1998. 

RESPONSE: Admitted. 

14. Morgan Stanley was involved in the preparation of CPH Exhibit 187 A. 
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RESPONSE: Denied. 

15. Morgan Stanley received one or more drafts of the March 19, 1998 comfort letter 

before the March 19, 1998 press release was issued. 

RESPONSE: Denied. 

16. On March 17, 1998, Morgan Stanley received at least one draft of the March 19, 

1998 comfort letter. 

RESPONSE: Denied. 

17. On March 18, 1998, Morgan Stanley received at least one draft of the March 19, 

1998 comfort letter 

RESPONSE: Denied. 

18. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales in January and February 1998 were $72,018,000. 

RESPONSE: Denied. 

19. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's net income for January 1998 was a loss of $9,510,000. 

RESPONSE: Denied. 

20. Before the March 19, 1998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales shortfall was caused by Sunbeam's "early buy" program. 

RESPONSE: Denied. 

21. The February 23, 1998 Letter was not signed by or on behalf of Coleman. 

RESPONSE: Denied. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 13th 

day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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09/17/2004 09:12 FAX 

ilY.a;ST PALM BEACH OF� ; 

2139 PALM BEACH LAKES ; •LV . 

WEST PALM BEACH. FLOR OA ;3409 

SEARCY 
DENNEY 

SCAROLA 
BARNHART 

�SHIPLE\<.A P.O. OAAWER 3626 
WEST PALM BEACH, FLOR DA 33402 

(661) 686·6300 
1-800·780-8607 
FAX: (561) 478-0754 

ATTORNEYS AT LAW: 

ROSALYN SIA BAKER·BARNES 
F. GREGORY SARNJiART" 

LANCEBl..OCK" 
EARLL. DENNEY. JR." 

BEAN C. DOMNICK" 
JAAIES W. GUSTAFSON, JR. 

J.S.CKP.HILL 
OAVIO K. KELLEY. JR." 

WILLIAM 6. KING 
DARRYL L. LEWIS" 

WILLIAM A. NORTON" 
[)AVID J.SALES' 
JOHN SCAROLA" 

CHRISTIAN D. SEARCY" 
HARRY A. SHEVIN 

JOHN A. SHIPLEY iU­
CHAISTOPHER K. SPEED• 

l(J.REN E. TERRY" 
c. CALVIN WAFIAJNER ur· 

DAVID J. WHITE· 

'SHAREHOLDERS 

PARALEGALS: 

September 15, 2004 

��Y.lik!tltJ:"' ·-

at1? tll �'ttttl 

Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
MSSFI v. MacAndrews & Forbes Holdings, Inc. 
Matter No.: 029986-230580 

Dear Judge Maass: 

�001/008 

0TALLAHASSEE QEE!f;:£;. 

THE TOWLE HOUSE 
517 NORTH CALHOUN STREET 

TALLAHASSEE. FL 32301-1231 

P.O. DRAWER 1230 
TALLAHASSEE, FLORIDA 32302 

(850) 224-7600 
1 ·888·549-7011 

FAX: (850) 224·7602 

VIVIAN AYAN· TEJEDA 
LAURIE J. BRIGGS 

DE-'NEL.CADY 
DANIEL J. CM.LCWIAY 

EMILIO OIAfdANTIS 
RANDY M. DUFRESNE 

DAVID W. Clll.MORE 
TED E. KULESA 

JAMES PcTER LOVE 
CHRISTOPHER J. Pit.ATC 

ROBERT W. PITCHER 
KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STEIN 
BRIAN P. SULLIVAN 

KEVIH J.WALSH 

Enclosed please find a courtesy copy of CPH's Motion to Appoint Commission filed 
today in the above�styled matters. Also enclosed is an original and four copies of a 
proposed order. If same meets with your approval, we ask that y•)Ur Honor sign same, 
returning conformed copies to all counsel in the envelopes provided. 

JUDSON WHITEHORN 

L��·cLc_ J� SCAROLA 
,;!S'tfoep 

/- nc. 

cc: Joseph Ianno, Esq. (Via Fax) 
Thomas Clare, Esq. (Via Fax) 
Jenner & Block LLP (Via Fax) 

www.::tCAt'l\ ... T�\IV.\,UM 
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COL�� IAN (PARENT) HOLDINGS INC., 

=>lain tiff( s ), 

MOF G !\.N STANLEY & CO., INC., 
)efendant(s). 

I ------------------

MOB G \N STANLEY SENIOR FUNDING, INC., 
�laintiff(s), 

vs. 

MAC A -.IDREWS & FORBES HOLDINGS, INC., 
)efcndant(s). 

�002/008 

IN THE FIFTEENTH JJDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-504.5 AI 

CASE NO. CA 03-5 l 65 AI 

______________ , _____ / 

CUL E:MAN (PARENT) HOLDINGS INC. 'S MOTION TO APPOINT COMMISSION 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), pursuant to Florida Statutes 

§ 92.:!5 l, files this Motion to Appoint Commission so that it can subpoena for depositions and 

docm m nts a witness in another jurisdiction. CPH states as follows: 

CPH J cquc::,ts that thi:s Court appoiul a co1wuis:;ion so that it may subpoena the 

follo,1i: tg witness: 

Dwight Sipprelle 
155 Lincoln Street 
Englewood, New Jersey 07631 

CPH seeks to have the following commission appointed for this purpose of 

obtainit g documents and depositions from the above-listed witness: 

John P. Dwyer, Esq. 
McElroy, Deutsch, Mulvaney & Carpenter 
Three Gateway Center 

CHJCA JO .1152262_ I 
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100 Mulberry Street 
Newark, New Jersey 

�003/008 

or ar y Jerson duly authorized by him and able to administer oaths pursuant to the laws of New 

Jerse y . 

WHEREFORE, CPH respectfully requests the entry of ru1 order appointing the 

abov:: i s commission in the listed jurisdiction for pm1>oses of this case . 

Date·l: )eptember 15, 2004 

Jerol j ! :. Solovy 
JENN 3R & BLOCK LLP 
One B 'vi Plaza, Suite 4400 
Chicag >, Illinois 60611 
(312: 2 ?2-9350 

CHICA jQ _1152262_1 

• � ......... NT) HOLDINGS INC. 

BL k_ Li 
Jack srLI' I 

ne of lts Attcmeys 

SEARC�NNEY SCAROLA BARNHART 
& Hf PLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-362 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I, JACK SCAROLA, hereby certify that a true and correct copy of the foregoing 

COL£! IAN (PARENT) HOLDINGS INC.'S MOTION To APPOINT COMMISSION has been served 

upon He parties listed below via Facsimile and U.S. Mail on this 15th day of September, 2004. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
-CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

CHICA JO .J 152262_1 
3 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

4 
CHICA JO .1152262_1 

�005/008 
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COI.E vlAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MO �(iAN STANLEY & CO., INC., 
Defendant(s). 

I �����������--���-

MOUIAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

VS. 

MA1:1.ND.REWS & FORBES HOLDINGS INC., 
Defendant(s). 

�006/008 

IN THE FIFTEENTH �1JDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-504 5 Al 

CASE NO. CA 03-516 5 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION TO APPOINT COMMISSION 

This cause came before the Cou11 on Coleman (Parent) Holdings Inc.'s Motion to 

App Ji: 1t Commission so that it can subpoena for deposition and document:; a witness in another 

jurisii :tion. After reviewing the pleadings, and otheiwise being advised in the premises it is 

ORI>E RED AND ADJUDGED that a commission is appointed so that plaintiff may subpoena 

dep< si ions and documents from the following witness: 

Dwight Sipprelle 
155 Lincoln Street 
Englewood, New Jersey 07631 

The following commission is appointed for the purposes of obtaining any depositions and 

doc-t m !nts from the above listed witness, and other witnesses whose discovery is sought in the 

com n: 5sion's jurisdiction: 

n11c. .a- 1_11s2264_1 
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John P. Dwyer, Esq. 
McElroy, Deutsch, Mulvaney & Carpenter 
Three Gateway Center 
100 Mulberry Street 
Newark, New Jersey 

�007/008 

or auy person duly authorized by him and able to administer oaths pursuant to the laws of New 

Jers1:y. 

Done and Ordered in Palm Beach County, Florida this __ day of ___ _ 

20Ql .. 

Copie1 furnished to: 

Jose Jh Ianno, Jr., Esq, 
CAR�1 JN FIELDS, P.A. 
222 :...� keview A venue 
Suit1: 1400 
Wes: f alm Beach, Florida 3340 I 
(561) ( 59-7070 
(561) c 59-7368 (fax) 

Jahr S ;arola, Esq. 
SEAl�C (DENNEY SCAROLA BARNHART 

& S: UPLEY P.A. 
213 � F :ilm Beach Lakes Blvd. 
Wes: I aim Beach, Florida 33409 
(561) ( 86-6300 
(561 ) t 78-0754 {fax) 

Jero d ). Solovy, Esq. 
JEN1' El . & BLOCK LLP 
One IE M Plaza 
Chica§ o, Illinois 60611 
(312): 22-9350 
(312) � 27-0484 (fax) 

CHIC, .G• •_J J 52264_ l 

Circuit Court Judge Elizabeth T. Maass 

2 
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Tho ni s D. Yannucci, P.C. 
Tho n; s A. Clare 
Breit I L McGurk 
KTR �L \ND & ELLIS LLP 
655 Fi :teenth Street, N.W. 
Suit!. 200 
Wm hi 1gton, D.C. 20005 
(20� ) :79-5000 
(20:) :79-5200 (fax) 

CHIC AC 0_1152264_1 

laJOOB/008 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSES 

AND OBJECTIONS TO COLEMAN (PARENT) HOLDINGS INC.'S 

FOURTH SET OF REQUESTS FOR ADMISSION 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1.370, hereby responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Fourth Set of Requests for Admission. 

INITIAL OBJECTIONS 

1. MS & Co. objects to CPH's Fourth Set of Requests for Admission, including all 

Definitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 
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2. MS & Co. objects to CPH's Fourth Set of Requests for Admission to the extent 

that they seek information protected from disclosure by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or rule. 

3. MS & Co. incorporates, as though fully set forth therein, these Initial Objections 

into each of the Responses set forth below. 

RESPONSES 

1. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's sales in January and February 1998 were $72,0 18,000. 

RESPONSE: Denied. 

2. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's net income for January 1998 was a loss of $9,5 10,000. 

RESPONSE: Denied. 

3. Before the March 19, 1998 press release was issued, Morgan Stanley was advised 

that Sunbeam's sales shortfall was caused, in part, by Sunbeam's "early buy" program. 

RESPONSE: Denied. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 15th 

day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

ORDER AND NOTICE OF HEARING 

This case came before the Court September 15, 2004 for a status conference to 

discuss rescheduling the continuation of the case management conference, with all counsel 

present or participating by speaker telephone. Based on the proceedings before the Court, it 

IS 

ORDERED AND ADJUDGED that the continuation of the case management 

conference is hereby set for 

September 23, 2004, at 10:00 a.m., 2 hours reserved 

at the West Palm Beach Courthouse, Room l lA, 205 N Dixie Hwy, WPB, FL. It is further 

ORDERED AND ADJUDGED that the case management conference and hearing on 
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Motion to Compel and any Motions for Protective Order set September 23, 2004 at 3:00 

p.m. are reset to September 23, 2004 at 10:00 a.m., 2 hours reserved at the West Palm 

Beach Courthouse, Room 1 lA, 205 N Dixie Hwy, WPB 

DONE AND ORDERED in West Palm B ach, P m Beach County, Florida this� 
day of September, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias ha.biles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 
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Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le OU resevwa [ notis Sa-a]; Si OU hebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirrne, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, VOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-95 5-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

ORDER AND NOTICE OF HEARING 

This case came before the Court, in Chambers, on the Court's own Motion and the 

Courthouse being closed due to hurricane Frances. Based on the foregoing, it is 

ORDERED AND ADJUDGED that a status conference is specially set 

September 15, 2004, at 8:45 a.m. 

at the West Palm Beach Courthouse, Room 1 lA, 205 N Dixie Hwy, WPB, FL. Any party may 

appear by speaker telephone upon prior arrangement with the Court's Judicial Assistant, Nancy 

Ross, at (561) 355-6050. The purpose of the status conference is to discuss rescheduling the 

continuation of the case management conference. 

DONE AND ORDERED in West Palm Beac 

'-­

each County, Florida thisrq;ay of 
September, 2004. 

Circuit Court Judge 
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copies furnished: 
Joseph Iam10, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Bame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5 .2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan se (561) 355-4380, rele de (2) jou de le OU resevwa [ notis Sa-a); si OU bebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s ). 

ORDER ON MORGAN STANLEY & CO. AND MORGAN STANLEY SENIOR 

FUNDING, INC. 'S MOTION TO DISMISS OR STRIKE PLAINTIFF'S MOTION 

FOR CONTEMPT 

THIS CAUSE came before the Court August 27, 2004 on the Court's own Motion 

and on Morgan Stanley & Co. ("MS & Co.") and Morgan Stanley Senior Funding, Inc.'s 

("MSSF") Motion to Dismiss or Strike Plaintiffs Motion for Contempt, with all affected 

parties well represented by counsel. 

On July 31 , 2003, the Court entered a Stipulated Confidentiality Order 

("Confidentiality Order"), without hearing. Paragraph 9 (a) of the Confidentiality Order 

provided that: 

Litigation Materials designated "Confidential" and any copies 
thereof, and the information contained therein, that are filed 
with the Court or any pleadings, motions or other papers filed 
with the Court, shall be filed under seal in a separate sealed 
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envelope conspicuously marked "Filed Under Seal-Subject to 
Confidentiality Order," or with such other markings as 
required by Court rules, and shall be kept under seal until 
further order of the Court. Where possible, only those 
portions of filings with the Court that disclose matters 
designated "Confidential" shall be filed under seal. 

The Confidentiality Order permitted a party to designate items as confidential, subject to any 

other party's right to apply to the Court for a determination of the item's protectability. 

On December 4, 2003, the Court entered its Order on Defendants' Motion to Compel 

Production of Settlement Agreement. The Order attached as Exhibit 1 a redacted copy a 

settlement agreement between Coleman Parent Holdings ("CPH") and certain related 

entities and Arthur Andersen ("Settlement Agreement"). The exhibit redacted account 

information only. Pursuant to the agreement of counsel, and without independent analysis 

by the Court, the exhibit was deemed "Confidential" and subjected to the terms of the 

Confidentiality Order. The Confidentiality Order requires that Confidential items may not 

be used for purposes outside this litigation. 

The Settlement Agreement contained a provision requiring CPH to indemnify Arthur 

Andersen if it was sued by MS & Co. MS & Co. sued Arthur Andersen. CPH maintains 

that it did so, without a colorable claim against it, to trigger the indemnification provision of 

the Settlement Agreement. It filed a Motion for Order to Show Cause, which the Court 

elected to treat as a Motion for Contempt, contending that MS & Co. violated the Court's 

December 4, 2003 Order. Preparation of that motion for hearing has consumed substantial 

time by the parties and the Court. 

Contrary to counsels' obvious expectations, Exhibit 1 was not filed under seal. It has 

been a part of the public record since December 18, 2003. Once CPH realized the omission, 

it sought to have the item sealed. The Court denied the application. MS & Co. and MSSF 

have now moved to have the Motion for Contempt dismissed or stricken, arguing that the 

Page -2-
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item has been part of the public record and therefore exempt from the Confidentiality Order 

by its terms; that the Confidentiality Order improperly permitted items, including the 

Settlement Agreement, to be deemed confidential; and that the Settlement Agreement does 

not meet the requirements for protection under either the Confidentiality Order or Rule 

2.051 (c) (9), Rules of Judicial Administration. 

The Court concludes that the Confidentiality Order impermissibly empowered the 

parties to file under seal items without requirement that the public be notified and delegated 

to the parties the right to designate items as Confidential, without judicial intervention 

unless they disagreed. The Court concludes these two provisions were in error. 

The Court concludes, too, that the redacted version of the Settlement Agreement does 

not meet the requirements to permit it to be excluded from the public domain under the 

Rules of Judicial Administration or case law. 

Finally, the Court concludes that the Motion for Contempt should not go forward. 

First, it is undisputed that the terms of the Settlement Agreement alleged to have been 

improperly used have been part of the public record since December 18, 2003. Second, the 

Court finds that the redacted Settlement Agreement is not subject to protection from public 

disclosure. 

Based on the foregoing, it is 

ORDERED AND ADJUDGED that the Stipulated Confidentiality Order is amended: 

1 .  Paragraph 9 (a) is deleted and the following substituted: 

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County, 

Florida (the "Court") (including Clerks and other Court personnel). No document shall be 

filed under seal without complying with Fla. R. Jud. Admin. 2.051; 

2. A new paragraph 10  is added, and the subsequent paragraphs renumbered: 

10. Any party wishing to file a paper or pleading in the court file which it contends 

contains information or items deemed Confidential hereunder shall simultaneously file (i) a 

Page -3-
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redacted version of the paper or pleading, with only the material deemed Confidential 

redacted, and (ii) an unredacted version in a separate sealed envelope conspicuously marked 

"Filed Under Seal-Subject to Confidentiality Order." Information redacted in the public 

filing shall be designated as either redacted pursuant to a prior order determining the 

material is subject to protection under the Confidentiality Order and the Rules of Judicial 

Administration, which shall reference the date of the order, or as redacted without prior 

determination of protectability. If material is redacted without a prior order finding it . 

entitled to protection, it shall be the filing party's obligation to, within 30 days, file and 

serve a motion for a judicial determination of the material's protectability; schedule a 

hearing on the matter to be held within 90 days; and provide sufficient notice of the hearing 

to the public. See Rule 2.051 ( c) (9) (D), Rules of Judicial Administration 

It is further 

ORDERED AND ADJUDGED that the Motion for Contempt is stricken. It is further 

ORDERED AND ADJUDGED that Morgan Stanley's Motion for Reconsideration of 

July 12, 2004 Order on Plaintiffs Motion to Compel Responses to Interrogatories is 

Granted. The Court's July 12, 2004 Order on Plaintiffs Motion to Compel Responses to 

Interrogatories is vacated. 

DONE AND ORDERED in West Palm Be ch alm Beach County, Florida this t�-­
day of September, 2004. 

--

Circuit Court Judge 

Page -4-
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 
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                                                              1

     1     IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
                  IN AND FOR PALM BEACH COUNTY, FLORIDA
     2                    CASE NO. CA 03-5045 AI

     3     COLEMAN (PARENT) HOLDINGS, INC.,

     4               Plaintiff,
           -vs-
     5
           MORGAN STANLEY SENIOR FUNDING, INC.,
     6
                     Defendant.
     7     _____________________________________________________

     8     MORGAN STANLEY SENIOR FUNDING, INC.,

     9               Plaintiff,

    10     vs.

    11     MACANDREWS & FORBES HOLDINGS, INC.

    12

    13               Defendant,

    14     _________________________________________________

    15                 HEARING BEFORE THE HONORABLE
                             ELIZABETH MAASS
    16

    17                Wednesday, September 15, 2004
                      Palm Beach County Courthouse
    18                West Palm Beach, Florida 33401
                             8:45 - 9:15 a.m.
    19

    20

    21     Reported By:
           KATHY SZABO
    22     Notary Public, State of Florida
           Esquire Deposition Services
    23     West Palm Beach Office Job #668687
           Phone:  800.330.6952
    24             561.659.4155

    25
                                                              2
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     1     APPEARANCES:

     2     On behalf of Coleman and MacAndrews:

     3          JACK SCAROLA, ESQUIRE
                SEARCY, DENNEY, SCAROLA, BARNHART & SHIPLEY
     4          2139 Palm Beach Lakes Boulevard
                West Palm Beach, Florida 33409
     5
                          and
     6
           Via telephone on behalf of Coleman and MacAndrews:
     7
                JEROD S. SOLOVY, ESQUIRE
     8          JENREN & BLOCK
                IBM Plaza
     9          Suite 400
                Chicago, Illinois  60611
    10

    11     On behalf of Morgan Stanley Senior Funding:

    12          JOSEPH IANNO, JR., ESQUIRE
                CARLTON, FIELDS
    13          222 Lakeview Avenue
                Suite 1400
    14          West Palm Beach, Florida  33401

    15                    and

    16     Via telephone on behalf of Morgan Stanley Senior
           Funding:
    17

    18          LARRY BEMIS, ESQUIRE
                KIRKLAND and ELLIS
    19          655 15th Street, N.W.
                Suite 1200
    20          Washington, DC  20005

    21

    22

    23

    24

    25
                                                              3

     1                    P R O C E E D I N G S

     2                            - - -
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     3               THE COURT:  We can start talking about a

     4          couple of preliminary matters.  We need to

     5          reset --

     6               MR. SCAROLA:  -- the hearing relating to

     7          our trial setting.

     8               THE COURT:  Right.  That was the

     9          continuation of the case management conference

    10          including the discussion of the trial setting.

    11          Is that the only one we missed?

    12               MR. IANNO:  No.  I don't think we got to a

    13          lot of the motions that were scheduled for the

    14          hearing, was it the 23rd?

    15               THE COURT:  But that's still the

    16          continuation of the case management conference.

    17               MR. IANNO:  Right.  Yes.

    18               MR. SCAROLA:  There are various discovery

    19          issues pending.  There is the reset of the

    20          trial date.  We're awaiting an order from Your

    21          Honor with regard to the contempt.

    22               THE COURT:  Right.

    23               MR. SCAROLA:  And I think that that's the

    24          general description.

    25               THE COURT:  But the only hearing we missed
                                                              4

     1          was the continuation of the case management for

     2          the 7th.

     3               We probably need we think at least an
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     4          hour, two hours?  You tell me how long we need.

     5               MR. SCAROLA:  For what piece, for the

     6          setting the trial date?

     7               THE COURT:  Well, in the pieces we had

     8          left from the last case management conference.

     9               MR. IANNO:  I would say we will probably

    10          spend 45 minutes to an hour just talking about

    11          the trial setting and those dates, just as a

    12          guess.  Maybe not.  But an hour at a minimum I

    13          would say, Your Honor, to handle everything.

    14               I know, Mr. Scarola, we were just talking

    15          about some scheduling issues.

    16               THE COURT:  Okay.  Scheduling hearing

    17          issues or scheduling other issues?

    18               MR. SCAROLA:  I have some conflict issues.

    19               THE COURT:  You guys are coming back on

    20          the 23rd, right?

    21               MR. SCAROLA:  That's correct.  Yes.

    22               THE COURT:  At this point, I would rather

    23          do it then.

    24               MR. IANNO:  Well, that's one of the

    25          scheduling concerns.
                                                              5

     1               THE COURT:  Is that one of the scheduling

     2          concerns?

     3               MR. SCAROLA:  Yes.  The problem, Your

     4          Honor, is that I am scheduled to be out of town

     5          and my client would like me to be present when
16div-006589
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     6          we deal with --

     7               THE COURT:  Hi, this is Judge Maass.  Who

     8          do I have on the phone?

     9               MR. SOLOVY:  In Chicago we have Mr. Marmer

    10          and Solovy.

    11               MR. BEMIS:  Good morning, Your Honor.  In

    12          Washington, Larry Bemis and Tom Clare.

    13               THE COURT:  Anybody else?

    14               MR. BEMIS:  No, Your Honor.  That's all

    15          from our side.

    16               THE COURT:  Okay.  The court reporter

    17          asked that you identify yourself when you

    18          speak, okay?

    19               MR. BEMIS:  Yes, Your Honor.  Larry Bemis.

    20               THE COURT:  We were talking about, before

    21          you all got on the phone, we were simply

    22          talking about what we need to reset and what

    23          the parameters were, and it was at least my

    24          understanding that what we need to reset is the

    25          continuation of the case management conference
                                                              6

     1          that was set for the afternoon of the 7th and

     2          that includes the discussion of the trial

     3          setting; is that correct?

     4               MR. BEMIS:  Your Honor, this is Larry

     5          Bemis.  That is our understanding.

     6               THE COURT:  And before you got on the
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     7          phone we decided we needed probably, to

     8          complete those items, at least an hour and

     9          preferably a little bit more.  Do you think

    10          that's correct.

    11               MR. BEMIS:  I think that's a fair

    12          assessment.  We might be able to do it a little

    13          shorter, but that's pretty close.

    14               THE COURT:  Okay.  And I had asked counsel

    15          whether we thought we could incorporate it in

    16          the hearing set Thursday afternoon.

    17          Mr. Scarola said he had a conflict next week

    18          that he needed to discuss and that's when we

    19          got you all on the phone.

    20               So Mr. Scarola, what's your concern about

    21          next week?

    22               MR. SCAROLA:  Thank you, Your Honor.

    23               Obviously, we would like to be able to

    24          reach the trial-setting issues as soon as

    25          possible, and if there were a way for us to do
                                                              7

     1          that this week sometime before Friday morning,

     2          that is our strong preference because I can be

     3          present for that.  I leave Friday morning and

     4          don't return until Monday of the week after

     5          next.  That is the last week in September is

     6          when I get back.  I think the date is the 28th

     7          or something like that.  So our preference is

     8          to deal with those issues before I leave.
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     9               THE COURT:  But I thought, maybe I'm not

    10          remembering, I thought when we talked about

    11          this once before Mr. Bemis said that he had

    12          wanted to be here physically present when we

    13          discussed those issues or not.

    14               MR. BEMIS:  This is Larry Bemis.  Yes, I

    15          do want to be present.  And we have a case

    16          management conference next Thursday.

    17               MR. SCAROLA:  I understand that, and we

    18          were prepared to have the case management

    19          conference go forward while we were dealing

    20          with discovery issues.

    21               But if we are dealing with a trial-setting

    22          issue, my client would like me to be present

    23          when we deal with the trial-setting issue.

    24          That's why we would very much like to be able

    25          to resolve that before the end of this week if
                                                              8

     1          that's possible.

     2               THE COURT:  Right.  I understand that

     3          concern.  I'll be honest, we're closed tomorrow

     4          for Rosh Hashanah and I am out of town on

     5          Friday.  So I can do it this afternoon, but in

     6          fairness to Mr. Bemis, he's been adamant sort

     7          of all along that he wanted to be present for

     8          that discussion.

     9               So then the question is, do you want to
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    10          keep that discussion on the 23rd or are you

    11          also making a motion to continue that case

    12          management conference?

    13               MR. SCAROLA:  We have two problems with

    14          regard to the 23rd.  We would not want to deal

    15          with the trial-setting issue in my absence and

    16          I will be absent on the 23rd.  We're prepared

    17          to go forward with other issues on the 23rd.

    18               THE COURT:  But we still need a hearing on

    19          the trial issues.

    20               MR. SCAROLA:  That's correct.  But we

    21          would also request, Your Honor, for the

    22          convenience of my Chicago co-counsel, if

    23          there's a way to move the 23rd hearing earlier

    24          in the day that will allow them to be able to

    25          get back to Chicago for the Jewish holidays
                                                              9

     1          that week.

     2               THE COURT:  Right.  Unfortunately, that's

     3          a day when the longest hearing I have the rest

     4          of the day is an hour, and I have a bunch of 15

     5          minute and 30-minute hearings.  So there's not

     6          a block of time.

     7               MR. SCAROLA:  What does it look like the

     8          following week in terms of moving everything to

     9          the following week?

    10               THE COURT:  The following week is set to

    11          be a jury trial.
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    12               MR. BEMIS:  This is Mr. Bemis.  The

    13          following week we've got depositions set in New

    14          York on Tuesday which requires travel on Monday

    15          and we have commitments of a firm partners'

    16          meeting in Chicago and we are all tied up

    17          starting on Friday.  I'm just not available on

    18          the 29th and the 30th.

    19               I will do anything on the 23rd that they

    20          want including coming in and out of court on

    21          15-minute segments if that's what they want.

    22          But the next week has been blocked out as a

    23          result of prior scheduling.

    24               THE COURT:  I just lost the bailiff.

    25               Hold on one second, let me go grab my JA.
                                                             10

     1               (Brief recess.)

     2               THE COURT:  Sorry.  I just wanted to check

     3          on something because we spent most of yesterday

     4          resetting stuff.  What I can do on the 23rd

     5          starting there is take you guys from 3:00 to

     6          5:00 and limit you, if you can, to at 9:30 and

     7          I can actually can give you two and a half

     8          hours at 9:30 that day.  Weren't we

     9          discussing --

    10               MR. SCAROLA:  9:30 on the 23rd.

    11               THE COURT:  Right.  Instead of 3:00, just

    12          flip you with some hearings that I have.
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    13          Because those notices, the ones that I have

    14          beginning at 9:30, we only sent out the notices

    15          of hearing yesterday.  Those were ones I had

    16          already missed, so if they are going to

    17          complain about the 23rd --

    18               MR. SCAROLA:  Mr. Solovy, how does that

    19          sound?

    20               MR. SOLOVY:  What would that be?

    21               MR. SCAROLA:  It would be 9:30 a.m. on

    22          Thursday, the 23rd.

    23               MR. SOLOVY:  9:30 to what, Your Honor?

    24               THE COURT:  Until noon.  I can give you

    25          until noon that day.  I have a 30-minute and
                                                             11

     1          then two hour hearings and then I will just --

     2          wait, because then I won't fit those in.

     3               I can give you a 10:00.

     4               MR. SOLOVY:  10:00 to noon?

     5               THE COURT:  10:00 to noon.

     6               MR. SOLOVY:  That would be good.

     7               THE COURT:  Okay.

     8               MR. BEMIS:  Your Honor, 10:00 to noon is

     9          fine for me for the 23rd.

    10               THE COURT:  Although we still have the

    11          issue of going back, right, and trying to get

    12          the hearing discussed about the trial setting.

    13               MR. SCAROLA:  If it is possible somehow to

    14          do that this week, then that's our preference.
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    15          Otherwise we don't want to wait three weeks to

    16          get a trial setting, Your Honor.  And we will

    17          go forward in my absence on the 23rd with that

    18          issue.  Obviously, we would rather not do that,

    19          but if faced with the alternative of either

    20          doing that or waiting two more weeks beyond

    21          that to get a trial setting, our preference is

    22          to move forward on the 23rd.

    23               THE COURT:  Okay.  So that's what we will

    24          do.  Okay.

    25               MR. SOLOVY:  Your Honor, could I raise
                                                             12

     1          another issue, if I may, as long as we have

     2          everybody?

     3               THE COURT:  Ever so briefly because I have

     4          got a bunch of 8:45s waiting.  What is it, sir?

     5               MR. SOLOVY:  The amendment to the pleading

     6          was due September 7th.  Could we get a date now

     7          for that or do we have to wait until next week?

     8               MR. BEMIS:  Your Honor, we have a motion

     9          pending on that, and I didn't know that was

    10          going to be called up this morning to be argued

    11          and we're not in a position to argue that this

    12          morning.

    13               THE COURT:  We will just note it as

    14          another issue.

    15               MR. SOLOVY:  Well, Your Honor, they filed
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    16          a motion to extend the amendment to next

    17          Tuesday.  That's later than we would like, but

    18          we're agreeable to that date, Your Honor,

    19          rather than just shilly-shallying along with

    20          this.

    21               THE COURT:  So what you're telling me is I

    22          can do an agreed order extending the time to

    23          file amended pleadings until next Tuesday, the

    24          22nd?

    25               MR. SOLOVY:  The 21st.
                                                             13

     1               MR. SCAROLA:  The 21st.

     2               THE COURT:  Is everybody in agreement on

     3          that?

     4               MR. BEMIS:  Your Honor, the answer is no,

     5          we're not, because until such time as we get

     6          some pending matters resolved which Your Honor

     7          has under consideration, we have issues with

     8          regard to getting the filing made with the

     9          Court.

    10               THE COURT:  I'm confused.  I thought the

    11          only thing I had under advisement was the

    12          motion to dismiss the contempt.

    13               MR. IANNO:  And that, the reason the 21st

    14          was picked is because we thought because

    15          everything was happening, we would have a

    16          resolution of that.

    17               THE COURT:  So why does that have anything
16div-006597
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    18          to deal with the pleadings in the primary case?

    19               MR. IANNO:  It has to do -- and, Larry, I

    20          don't know if you would like to address that or

    21          do you want me to?

    22               MR. BEMIS:  You can go ahead and address

    23          it.

    24               MR. IANNO:  It has to do with the

    25          objection to the pro hac vice objection that is
                                                             14

     1          based on contempt.  If they would agree to the

     2          pro hac vice admission of Kellog, Huber, that

     3          issue may get resolved.

     4               THE COURT:  What you're telling me is that

     5          their participation was so critical that you're

     6          unable to determine whether you need to amend

     7          the pleadings?

     8               MR. IANNO:  We need to have somebody that

     9          can sign the pleadings.

    10               MR. SCAROLA:  Mr. Ianno has repeatedly

    11          represented that his firm has no conflict in

    12          that regard, Your Honor.

    13               MR. IANNO:  I can't, for other reasons.

    14               MR. BEMIS:  Mr. Ianno has correctly

    15          summarized what our position is on this.  We

    16          need to have a ruling.  It's not a delay

    17          problem.  We obviously have been internally

    18          addressing this, but there are simply issues
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    19          that I cannot address on the telephone that our

    20          other counsel are involved that implicate this

    21          and they are pending a ruling on these other

    22          matters and that is where we stand on this.  We

    23          are prepared to proceed promptly once we have

    24          these other issues resolved, but, again,

    25          because there are other --
                                                             15

     1               THE COURT:  Promptly, like a day?

     2               MR. BEMIS:  -- counsel involved, we are

     3          not involved in the discussion related to it,

     4          they cannot participate on the telephone calls

     5          to the Court, we are just at a standstill on

     6          this.

     7               MR. SOLOVY:  Well, Your Honor, obviously,

     8          we take exception to that, obviously.

     9               THE COURT:  I understand.  And I

    10          understand plaintiff's consternation.  In all

    11          fairness, though, that motion wasn't set for a

    12          hearing today, I don't think it gets argued.  I

    13          understand your concern.

    14               MR. SCAROLA:  Well, if it doesn't get

    15          argued they ought to be complying with the

    16          previously entered order.  Simply by filing a

    17          motion for extension --

    18               THE COURT:  I understand it doesn't toll

    19          and I understand that's the argument you're

    20          going to make when they come in and they want
16div-006599
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    21          to amend the pleading.

    22               Okay.  I will see everybody but

    23          Mr. Scarola on the 23rd.

    24               Was there anything else?

    25               MR. IANNO:  Mr. Scarola and I discussed,
                                                             16

     1          because of these extensions, we're continuing

     2          the stay of the contempt discovery that had

     3          been previously extended.

     4               MR. SCAROLA:  That's fine.  Do I need to

     5          do an order?

     6               MR. IANNO:  I don't think so.  We have it

     7          on the record.

     8               MR. SCAROLA:  Only the order on the motion

     9          to dismiss the contempt proceeding.

    10               MR. IANNO:  Right.

    11               THE COURT:  Okay.  Thank you very much.

    12               Thank you, sirs.

    13               (The hearing was concluded.)

    14
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    21
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     3

     4     THE STATE OF FLORIDA)
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     7               I, KATHY SZABO, Registered Professional

     8     Reporter, State of Florida at large, certify that I
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    10     the foregoing proceedings and that the transcript is
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